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PROCEEDINGS

MS. DURR: The Agency is now in

sess ion  fo r  Ora l  ATgumen t  In  re :  Leed

Found ry ,  I nc . ,  DockeL  No .  RCRA-03 -2004 -0061 ,

RCRA Appea l  No .  07 -02 ,  t he  Honorab le  Judges

Anna  Wofgas t ,  Ed  Re ich ,  Ka thy  S te in

n r a c  i  r l i  r -

P l e a s e  b e  s e a t e d .

J U D G E  R E I C H :  G o o d  m o r n i n g .  W e ' r e

hearing argument this morning on the matter

o f  T , e e d  E ' . \ r r n d r \ ,  
- T  

n ^  ^  p n P A  6 n  F ^ r - 6 n 6 .  F

appeal pursuant to Lhe Board's order of

August 22 ,  200' l  .

EPA Region ITI  has been affocated

30 minutes for i ts argument.  The Region may

rese rve  up  to  f i ve  m inu tes  o f  i t s  a l -Loca ted

t ime for  rebutLal ,  and counsef  for  the Region

should advise the Board at  the beginning of

h is  argument  whether  he is  reserv ing t ime,

Leed Foundry has also been

a f foca ted  30  m inu tes  fo r  iEs  a rgumen t .

woufd l ike to begin by asking counseL to
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state their  names for the record and whonr

l - h e \ /  r e n r e s F n f  h , = r r  i n n  i  n o  w i  t  h  c o r r n s e  I  f  o f

r {eg ] -on  4 ,11  .

O f f i c e  o f

MR. RAACK: My name is  Pete Raack,

C i v i l  E n f o r c e m e n t .  I ' m

r ep resenL ing  Reg ion  ITT  j n  t h i s  ma t t e r .

MR. BERGERE: My name is Tim

Bergere. I 'm with Montgomery Mccracken in

Phi ladelphia,  and I  represent  Leed Foundry.

10

1 1

L2

13

t4

15 today to come and discuss the Region's appeal

Thank you.

JUDGE REICH1 Thank you,

Mr. Raack, you may Lake the podium and begin.

MR. RAACK: Good morning, members

of the Board. Thank you for the opportuni ty

L6  i n  th i s  maL te r .  f ' d  l i ke  to  rese rve  f i - ve

L7

18

t9

20

22

m i n t : f  e s  o f  m r z  f i m e  F o r  r e b u t t a f .

F i r s t  t h i s  m o r n i n g ,  I ' d  f i k e  t o

spend approximately five to seven minutes

brief J-y summarizing the case background and

t t re lhree kew noinfs  that  form the foundat ion

of  our  appeal  ,  and then I ' f I  use the balance

Beta Court Repofting
vvww. betareporting.com(202) 464-2400 (800) 522-2382



1 of my t ime to discuss each point  in turn more

2  f u1 l y .

3  The  i n i t i a l  dec i s ion  i n  t h rs  case

4  i s  . o n f r A r \ /  f . r  a  r e c r l  l a f n r r r  c j e t e r m i n a t i o n
Y  

g L U L L I I I I J

5 issued by the administrator as mandated by

6 Congress in RCRA'S Bevi11 amendment.  As a

7 f inal  concfuded reg'ulatory matter,  the

8 presiding of f icer should not have entertained

9  a  co f - Ia te ra l  cha f fenge  to  i t  i n  an

10  en fo rcemen t  case .

11 EPA has always interpreted the

L2  Bev i l L  exempt ion  to  be  f im i ted  i n  scope  to

' I  - l  
r r F  i  I  i  r . r , '  . a  n  r . . l  n i -  h o r  e F o r m  n r a A r r a f  i  n n  r, - , - - -  Jpe ra l1ons

L4  in  bo i fe r  and  bo i l "e r - l i ke  un i t s .  EPA has

15 never considered, nor even impl ied that

16 baghouse dust f rom grey i ron foundries is

L7 excfuded from RCRA's Hazardous Waste Program

18 under ttre Bevilf amendment.

r t  is undispuLed t .hat grey i ron

20 foundries were not energy or steam product ion

21 ,  ope ra t i ons .  And  the  was te  a t  i ssue  i n  th i s

22 appeal does not come from a boi ler or

L9
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bo i l e r - l i ke  un i t .

Within three months of  the

enactment of  the Bevi f l  amendment,  EPA

announced in a Federaf RegisLer not ice i ts

pos i t i on  tha t  t h i s  exacL  wasLe  i s  sub jecL  to

T a ^ r r - l  r t - . ;  ^ -  \ n i  { - l - , -  r -  n a n a z : F . . \ r q  r r o  n l - r  I  i a a t o ^t s : j u r a L f u r r  9 L r r L ! u L v ! !  u ! L  v ! r r 9 4 L E u

to test  i t  to determine whether i t  exhibi ts a

hazardous character ist ic.

T h e  p r e s i d i n g  o f f i c e r ' s  d e c i s i o n

di rect ly  contradic ts  th is  25-year-o ld Agency

p o s i t i o n  a s  w e l l  a s  t h e  D . C .  C i r c u i t  C o u r t ' s

Horsehead,  Sol i te  and EDF I I  dec is ions thaE

a d d r e s s  F l p A ' s  i n f e r n r e L a L i o n  o f  t h e  B e v i 1 l

amendment,

Before I  summar ize the three issues

w e ' v e  r a i s e d  o n  a p p e a l ,  I ' d  f i k e  t o  n o t e  s o m e

background and factual  and procedural  po ints .

. F l - \  6  - , , 1 - . ' ; ^ ^ f  ^ €  F l ^ . i  i c  h i a h t r rf r r s  - u v J  s L  L  l r f v l r f y

contaminated baghouse dust  generated at

RFqnr \n , . l an f  ' q  . r l r ' \ . 11 :  f  U l . nace .

The cupola furnace is used to

co-process contaminated scrap metal  to make

Beta Court Reporting
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1 i ron product.s such as manhofe covers,  and

2  i L  ' s  t ha t  co -p rocess ing  tha t  genera tes  the

? l - r .aahnrr<a z l , ,  < t -

4  JUDCE REICH:  Can  T  ask  a  coup le  o f

5 quest. ions to c lar i fy what is wi thin the scope

6  o f  you r  appea l?  T  d id  no t  see  you  con tes t i ng

7 in your appeaf,  as you did below, whether

8  Leed ' s  was tes  we re  gene ra ted  p r ima r i l y  f r om

9 the combust ion of  fossi l  fuel .  Is that in

l0  you r  m ind  s t i l l  a  f ac tua f  i ssue ,  o r  have  you

11  acceded  to  the  ALJ ' s  f i nd ing  i n  t ha t  rega rd?

MR. RAACK: We thi-nk that those

1-3  te rms ,  as  they  show up  f i r s t  i n  t he  s ta tu te

1,4 and then in EPA's regulat ion, have been

15  de te rm ined  Ehrough  the  regu la to ry  dec i s ion

1 5  n r o c e s s  f h a t  E p A  e n o a c r e d  i n  A n d  i 1 - - ' s  s t i l l

1'7 our content ion, because EPA has def ined those

1-8 terms, that they do not qual i fy f rom that.

19 ,JUDGE REICH: So you' re say ing they

20  don ' t  qua l i f y  no t  because  they ' re  no t

21  51  pe rcen t .  o r  more ,  bu t  because  i t ' s  a  te rm

2 )  n f  e r f  , A n r ]  r - h a r ' '  - 6  n ^ f  . ^ ' i f  h i -  r h a  c ^ ^ - ^  ^ fq r r u  L r r E J  L r r s  - L v ! ] s  v !

12
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the term of art  as used in the Bevi l l

amendment ?

M R .  R A A C K :  T h a t ' s  c o r r e c t .

JUUGT1 K! ; tu .Ft :  AnO fS tnac Lrue as

t o  f f y  a s h  a s  w e I I ?  F o r  i n s t a n c e ,  i f  w e  w e r e

to conclude that  the Bevi l l  amendmenC did in

f a c t  C O V e r  W a s t e  f r o n  r r r a ' ;  i r n n  f n r r n d r i a s ,

woufd the Regi-on d ispute that  the waste we

are tafking about here would then be

considered f1y ashz

MR. RAACK: We1l,  we think t .here's

onfy one operat ive def in i t ion of  f ly astr ,  and

i t 's the one the Agency developed dur ing the

rulemaking, dur ing the regulatory process,

and that 's uncomlf ,usted part ic les that come

ou t  o f  a  bo i l e r .  And  as  i L ' s  no t  d i spu ted

they don' t  have a .boi ler.  we woufd

spec i f i ca l l y  asse r t  t ha t  t hey  do  no t  have  Lhe

k ind  o f  f l y  ash  tha t ' s  exempted  under  th i s .

.IUDGE REICH: But the way you 've

framed that,  i t  sounds l ike in the broader.

sense you are admit t ing this is f ly ash;

Beta Court Reporting
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10

t however,  t .o the extent that you see that term

2 har l i  no  Lreen c i  r r - r rmsr - r  ihed  h 'v  f  hF  PF\ / i  f  f

3 amendment and the way the Agency has defined

4  i t ,  i t ' s  no t  t ha t  k i nd  o f  f l y  ash .

MR. RAACK: I  Lhink that 's r iqht.

6  We wou ld  concede  thaL  the  baghouse  dusL  p i cks

7 up the unconibusted part icfes that come out of

I  i h e  r - r r n o  l a  f  r r r n a a g .

.TTTTI/ :E '  pI 'TaI{ .  Alz arr  rFl - r  r  nL \ /^ ,1

MR. RAACK: I t  is  undisputed that

11 this waste, the baghouse dust,  generated over

L2  regu la ted  l eve l s  fo r  l ead  -  l eacha te  samp les

13 were 180 t imes the regulated level ,  and for

14 cadmium, the samples were 10 t imes the

1  5  r e . n l l , a f  F d  I  e r z c l  A f  f  e r  s F \ / p r a l  i  n s r : e c t i o n s

L6 where EPA found th is  baghouse dust  had been

1 1  - f ^ ^ L 6 ; 1 ^ n  - F  r h 6  f i ^ i l i r r r  f n r  m : n r rt  t  sLocKp f  _Leo  a f  t I - *  - - ,  . , . * . . j  yea rs

18 minimaf ly covered and general ly uncontained,

19  EpA f i l ed  a  r -ompfa in t  i n  2004  wh ich  i nc fuded

20 both RCRA and Cfean Water Accounts.  (?)

2I The Clean Water  Accounts are not  at

a a  i  - - , , ^  . i  -  r r ^  i  ^  ^ * * ^ ^  rL-rr r  > duue4_L .
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10

4

,JUDGE STEIN:  Can I  ask a quest ion

of  whether  Loday the company is  managing Lhis

mater ia l -  as a hazardous waste? Do we have

t .hat .  before us in  the record?

MR, RAACK: On the record, we have

10

a  s f  i n r r ' l ^ t i r ) n  f h F j -  j - h e  r r a r t \ /  f i  l e d  f  h a t  a f t e r

F p A I q  i n c n o r r - i n n  f L i a  F A ^ i I i l - r r  l . r a n r n  r a m .-  - . . .  JVang

and properly disposing the maLerial  that had

heen  s i nckn i  I  ad  f  o r  mar r \ /  l r e :T<  R l r f  r , r a  cLon '  t

have in the record whether Loday they're 1n

compliance with RCRA, and we know that

inspect ions that have happened after the

complaint  have been issued have detected some

v io faL ions .  I  don ' t  know i f  t ha t ' s  i n  t he

reco rd ,  bu t  - -

. IUDGE STEIN: Is Ehe Agency seeking

any injunct ive rel ief  here, or is th is about

q r l r j -  r r f  I  i : h i  I  i  t -  r r  n o n >  l t r l i  c c r r a q "

MR. RAACK I  This  is  essent ia l - fy  a

l iab i l i ty  and penal ty  issue case.

l -1

L2

13

L 4

15

l_6

L7

18

L9

20

2L JUDGE STEIN:  Okay.  Thank you.

MR. RAACK: In the answer to the22

Beta Court Repofting
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11

1 complaint ,  Respondent raised an aff i rmat ive

2 defense that i ts waste was statutor i fy exempt

3 pursuant to the Bevill amendment. The party

4  f i l ed  oppos ing  mo t ions  w i th  Lhe  Reg ion

5  seek ing  to  s t r i ke  tha t  a f f i rma t i ve  de fense ,

6 while the Respondent sought to obLain a

?  r r ^ r l -  i ^ l  ^ . . . . a l a r e l -  a d  d a - i  c i ^ n  l ' h o  n r o q i d i n a

R  o f f i r - a r : n r a a d  h r i  t - h  p a c h ^ h / i a h r -

9  I  t h i nk  Ehe  b r i e f  su f f i c i en t l y  has

10 set forth the rest of  Lhe facts which are not

1 1  i n  d i  < n t t a  h a r ^

L2 Let me now turn to a br ief  overview

13  o f  t he  th ree  po in t s  T ' l f  add ress  i n  my

14 remarks this morning. First ,  in l ine with

15 wel l  -establ- ished Board precedent,  EPA's

l-6 concluded Bevill amendment regulatory

L7 decision, issued after the extensive process

18 laid out '  in the statute,  shoufd not be

1 ,9  sub jec t  t o  co l " l - a te ra l  cha l l enqe  i n  an

20 enforcements case.

2L JUDGE REICH: Can I ask about. that?

22 You in your appeal seemed to be caut ious

(202) 464-2400
Beta Court Repofting
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I  about how you labe-L that part icular

2 deLerm.inat. ion .

T h  f ^ ^ l - n ^ F 6  ( ?
) t t  j v q  r u g l j s > L ,  c I D  '

4 read i t ,  but for American Porl land Cement,

-  - -  l  l  i  n r l i  t  >  r o r n r l . a r  i n n  F i , , r  \ / , 1 r rr  y w u  w \ r u M  I J g  c d _ _ _ - - .

6 are not qui te,  but then at the end of that

7  foo tno te ,  t he re ' s  i n  f ac t  a  sen tence  tha t

8 tr ies to dist inguish American Port land

g  a a m a n f  a n r l  c , a r r c  l - h a  r . ? r c t - A  I ' m ^ 1 r  h r ^ h a , l 1 r  h a

10 considered" --  that that determinat ion "may

' I  
I  n rone r l r r  t r c  r - nnc ido rod  . a  r . o r r r r ' 1  ̂ f  i . 1n  "

A n d  c i m i  I  r r l r r  i n  € n n l - n n l - o  R R

13 state that the regulat .ory determinataons

1 4  ' ' m i  c r h t  h e  d c c m a d  r e c r l  l  a f i  o n s .  "  W h F n  J  l o o k

15 at the 2002 determinat ion, and I 'm looking

15  pa r t i cu la r l - y  a t  55  FR 32235 ,  i t  says ,

1 ' 7  n m ^ / l - , . ' ^  - - r i ^ - . i c  n n l -  r  r a a r r l r t - i ^ h  "r w u a y  5  q  l L l j u l u L f v r r .

There's nothinq Chat seems to

l-9 dist inguish between di f ferent componenbs of

20 that determinat ion in that reqard.

So how can you in the face of that

22 language e)q)ressfy in the determinat ion

I2

T2

l-8

2L

Beta Court Reporting
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13

i t se f f  even  susses t  t ha t  t he re ' s  a

n n e e i  l r i  l  i  l - r '  F l . ' - + -  t - ] . i .! r  L y  L r r a L  L r - r - L S  1 S  a

MR. RAACK: Weff ,

charac ter izat ion is  that  i t

Y A d r r ' l  r t -  i  ^ h  
"

f i r s t ,  our

f ina l  ANC (?)  act ion.  and appeafable under

the Administrat ive Procedures Act.  And

s F l . n n d  ^ q  l - h a  f ^ . \ f  r r ^ t -  a c  1 r ^ r l

out,  there remains a quest ion

i t  cou ld  be  cha rac te r i zed  as .  r A ^ r , l  a r -  i  ^ h

LIUDGE REICH: How is Lhere a

quest ion i f  the Agency staLes on the face of

the  documen t  t ha t  i t ' s  no t  a  regu la t i on?

MR. RAACK: WeIf ,  I  th ink the

regulat ion --  the case faw wi l l -  te l f  us that

regulat ions can take many forms, and I  th ink

r a f a r a n c o r l  n n i  n l -

as to whether

10

1 1

12

13

74

15

I6

L7

18

L9

20

2L

22

whi le we would

I-ra \dl-, r I r.'6 | 16

for  an outside

arguing --  and

potent ial ]y say i t  wouldn '  t

q . a r r i n a  i c  t - h a r a

n i r t l r  h ^ l -  a h t  i  r ' l  I r r

I  don ' t  - -  I 'm  noL  su re  a

courc woufd fook at  onfy Agency's languag.e

and descr ipt ion to sett le that --

Beta Court Reporting
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L 4

I  t h e  A . t e n . \ /  i l  c F l f  i q  n n t  s r r r r o p q i i n r r  t h a t  i E ' S

2 a regulat ion,  notwi thstanding the language in

?  r r n r r r  a n r r n l  a  n f  f  r_ -  - J o t n o t e s  -

4  M R .  R A A C K :  W e ' r e  s u g g e s t i n g  t h a t  a

5  n n c q i h i I  i t -  , . ;  r o m : i n c  f ^ v  ^  h ^ r f \ '  t - ^ : a-r - - ---gue

6  tha t .

,fUDGE REICH : Okay.

JUDGE WOLGAST: But why is that

9 quest ion l ive af ter American Port fand Cement?

1 0  l a l h r r  i s n ' t -  f h a f  r . A s a  . . ' n t r . t l  I  i n r r  : c  f . O  t h er r f r r v  q r  L

1"L issue as to whether or not i t 's  a regulat ion?

I2 MR. RAACK: fn  Amer ican Por t land

13  Cemen t .  Lhey  l ooked  spec i f i ca l f y  aL  Lhe  reg

L4 determinat ion that bras in quest ion there, the

15 cement k i fn dust regulatory determinat ion,

1-6 and what seemed Lo be persuasive to the court

I'7 there was what the substance of the

L8 announcement r^ras. what was the determination

79 in that case --  the substance of the

20 determinat ion was that addi t ional  regulat ions

21 under subt i t le C were warranted and were yet

? 2  f o  h e  n r o m r r l r r a l -  p c l  A n d  h a r a  r u c  d n r l ' t  h a v e

(202) 464-2400
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1  tha t  s i t ua t i on .  Here ,  i t  i s  a  de f i n i t i ve  and

2  d i  spos i t i ve  de te rm ina t i on  as  Lo  the  exempt

3  un i ve rse  o f  was tes .

4 So we Lhink that there is again the

5 potential that an argument coufd be made that

6 because the nature of  Lhe determinat ion is

7 di f ferent,  i t  d idn' t  s imply announce

8  s o m e t - h i n . t  \ t F l -  f o  c o m e  t h a t  w o u l d  b e  f h e n  r i n e

9 for review, that someone coufd make that

10 cf  aim. And that 's \^rhv we t-hi  nk l -he case

1 1  t r i - t - , f  t . o  . r ;  - r i - q u i s h a b l e .

12 JUDGE STEIN: Did anyone appeal the

13 regulatory deLerminat ion? Any party?

L4  MR.  RAACK:  Tn  Lh iS  case ,  I he

15  foss i f  f ue f  combus t i on  was te?

17

18 appeal .

L9

,JUDGE STEIN : Yes .

l4R . FAACK : No . Tfiere was not an

20  as  to  o the r  was tes ,  l i ke  m ine ra l  p rocess ing

27  was tes?

22 MR. RAACK: There have been appeals

L O

JUDGE STETN: Was there an appeal
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L O

1  o f  o t h a r  r e n r r l ^ f o r v  d F t e r m i n a t i o n s .  i f  t h a t ' S

?  r ^ r h : t  > < l r i n a  r n h a  M ^ i ,  ? n n n  - -

3

4 case?

5

JUDGE STE]N:  Any Bevi  ] - l  -  re la t .ed

MR. RAACK: Yes. Part ies have

6  appea led  Bev i l l - r e la ted  regu la to ry

7 determinat ions.

.IUDGE STEIN: But no one aDDealed

9 t .he 2002 determinat ion?

10  MR.  RAACK:  I  t h ink  i t ' s  May  2000 .

1L JUDGE STEIN: May 2000? Okay.

L2 MR. RAACK: May 2000 regufatory

13 determinat ion, which was the f inal  regulatory

L4  s t .ep  i n  t he  p rocess  he re .  Tha t ' s  r i gh t ' .

,ft DGE STEIN: And no one aDt:eal-ed

15 that,  Lo your know-tedge?

17 MR. RAACK: No one appeafed that.

18 JUDGE STEIN: what di f ference does

L9 i t  make for our purposes in terms of --  when

20  we ' re  dea l i ng  - -  l e t ' s  assume tha t  we  i n  fac t

11  =ya  - l - =  l  . i  - ^  , . , i  Fh  f  i  na  1  A . ] encv  ac t  i  on  and  l ha tn 9  E r r u  y

22  i t ' s  no t  a  regu la t i on .  Why  i s  i t  t ha t  t he

15

Beta Court Reporting
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Board  shou fd  t rea t  t ha t  regu  l a to ry

de te rm ina t i on  l i ke  a  r egu laL ion  f o r  pu rposes

of how the Board tradi t iona. l ly approaches

those  k inds  o f  i ssues?  Wha t ' s  s im i l a r ,

wha t ' s  d i f f e ren t?

MR.  RAACK:  Wef l ,  i n  t he  Board ' s

Echiverr ia l ine of  cases that have

establ ished a presumption of

non-reviewabi l  i ty of  regulatory decis ions,

the Board has looked at th ings -Like the

r l - r i  l  i t r r  f a r  =  n = r f r z  1 - ^  r h h a r ' l  i n  r n n t l - r a v

forum as a mark of  whether the decis ion ought

to be opened up in a subsequent enforcement

act. ion, and that 's exactfy what we have here.

So hthat  our  br ie f  suggests is  not

only  was i r  c lear ly  appeafable under  the EPA,

but  again,  our  fooLnote suggests there mighL

be other  avenues.  So there 's  that  hal lmark

that  i t  was appealable e lsewhere and

c h a l l e n g e a b l e  j u d i c i a l l y .

Another  hal fmark is  that  i t  went

through an e laborate process of  not ice and

Beta Court Reporting
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1  co rT rnen t ,  t h i s  regu - Ia to ry  de te rm ina t i on ,  and

2 the Board seemed to look at  that as a

3 persuasive factor --  Echiverr ia and a nurnber

4 of  cases that have fol lowed Echiverr i . r .

' JUDGE STEIN:  You ment ioned ear l ier

6 in your remarks --  I  bel ieve you were

7  re fe r r i ng  to  a  p roposed  l i s t i ng  o f  t h i s

8 part icufar hrast.e in which the --  back in f

9  be l i eve  1980  - -  I  don ' t  t h ink  you  men t ioned

10 the date --  can you Le1l me whether or noL

1 1  a n r z  a n r r r a l s  n f  - -  w e l l  f  c r r r F s s  i l -  w a s n ' t

1 )  f  i n . a l  a n a n a v  a ^ f i ^ *  i { -  . . ' - -  - . i - ^ r ' '  -
- y  q u L _ L U I I ,  - t  l _  W i i S  ! ; l J n p l y  d

13  p roposa l ;  i s  t ha t  i t ?

L4

15

MR.  RAACK:  Tha t ' s  r i  gh t .

JUDGE STEIN: Okay.

16  MR.  RAACK:  I t  was  1981 .  The

L7  Agency  had  th rough  a  se r ies  o f  noL ices

18 proposed to l ist  bagtrouse dust f rom grey i ron

19 foundry cupola furnaces, And in 1981 when

20 the Agency was extending --  sayinq that i t

2L r , /as st i f l  under considerat ion, the

22 Agency --  the administrator actualJ-y stated,

Beta Court Reporting
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but of  course, th is does noL mean that

d a h a r a l - ^ r c  . ? 6  h ^ F  r r n r { e r  a n  o h l . i  r r a f  i n n  t O

t es t  t . he i r  was te ,  because  i f  i t  t es t s  and

exhibi ts hazardous character ist ics ,  i t  is

r -nrrorod t \ \ /  fha PaP I. . - - * \  p rog ram.

And Lhat was in the 1981 Federal

Register not ice that was talk ing about that

waste, along with some other wastes and the

proposaf status the Agency was cont inuinq to

fook  a t  t o  de te rm ine  wheLher  l i sL ing  sLaLus ,

above and beyond whether it would just be

subject to the normal hazardous

charac t .e r i s t i c  t es t s ,  was  war ran ted .

The second point  hre address in our

appeal is that i f  the Board were to look at

the  under l y ing  ques t i on  o f  s ta tu to ry

in te rp reLa t i on ,  t he  Board  wou . Id  read i l y

conc lude  the  Congress  fe f t  t o  EPA 's  expe rE ise

tLre task of  scoping out the exact universe of

wastes that required further study before EPA

determined whether they should be included in

the hazardous t/,raste program.
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.fUDGE

T . a a , ' l  F ' ^ r r n / ] r l ' ,  c

r l . r t  t - ^  i n  l - h a

the universe of

WOLGAST: Could you address

>  r d r r m A h  I  t - h . l -  a - ^ h d r A - ^  ^ ]  ^ - ^u r  9  u  r l L r r  L  L r r q L  v v L r 9 ! L D

i  c r m <  o f  l - h p  < f  a f  r r f  p ,  - L i m i t

Power-generat ing

acL iv i t i es  ?

B e v i 1 1  t o  u t i l i t i e s  a n d  o t h e r

boi fers and other  such

MR. RAACK: Sure, sure. I t  may be

helptul  to fook at  the language and compare,

and  wha t  f ' d  l i ke  to  do  i s  compare  the

Agency ' s  1978  p roposa f  and  the  1980  Bev i l l

amendment language, if I can.

As you know, Congress speci f ical ly

referenced in the conference report  to the

Bevif f  amendment that i t  was incorporaLing

F h c  1  9 7 R  n r . \ r ' \ r l q . a  I  E ' D A  , q  < n F - i  =  I  r " r : q t -  a

concept in the Bevifl aftendment. So I think

i t  is  inst ruct ive to  took at  what  the

language changes are.

Cong.ress adopted some of EPA's

language but not al l  of  i t .  I  don' t  know i f

I  d id that,  but as you can see in the top

proposal ,  the Agency ident i f ied three t l .pes

Beta Court Reporting
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1  o f  was tes ,  and  i nd i ca t .ed  i L  was  so1e1y  f rom

2 steam power --  generated by steam power

3  p fan ts  so le l y  f rom use  o f  f oss i l  f ue fs .  The

4 Beviff amendment changed this language

5 sl ight ly and we think there are 1ikely four

6 reasons that come out of  legis lat ive history

1  f  r , v  l -  h a c a  n h r r a- - - - - -  ' - . * . . . € S .

8 The f i rst  change is an obvious one.

9 Congress recognized that there was an

10 addit ionaf type of waste that boi lers and

11  u t i l i t i es  cou ld  p roduce ,  t ha t ' s  s lag .  The

12 second di f ference, we t .hink,  in the

l3  feg i s la t i ve  h i s to ry ,  c -Lea r l y  Congress  wan ted

74 to encourage and didn' t  want this exemption

15 to somehow work as a discouragement to

16  fac i l i t i es  to  use  a l t e rna t i ve  fue l s  a long

1-1  w i th  foss i l  f ue l s .

18 And so i t  d idn' t  want a

L9  techn ica l i t y  t o  be  ra i sed  tha t  t he  use  o f ,

20 say, 5 or 10 percent of  al ternat ive fuefs

21 would somehow knock out this exemption

) )  : n n l  i n : h i  I i F "  ^ f  -  f - ^ i l i t , ,  ^ ^  ! 1 ^ ^ ,a I , I j _L_Le  c r r J r r rLy  ( ) I  a  f ac t J - f t y ,  SO tney
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b r o a d e n e d  t h e  f a n g u a g e  s l  i g h L l y .

There ' s  some ind i ca t i on ,  no t  as

10

much as Lhe al ternat ive fuels indical- ion.

fha f  Conoress  r l sn  r ^ /an ted  to  ensu re  Lha t

co-managed r^/astes --  wastes that maybe didn' t

come from the combust ion act iv i ty but were

innocuous and may be just  managed onsi te with

f lw ash or .qr lmc . f  th is other mater ial  at  a

t r o i  l e r  o r  r r t i l i f r r  o n g l a l i o n  - -  w o u l d n ' t  a l s o

u n d o  L h e  e x e m p t i o n .  T h e r e ' s  s o m e  - -  a g a i n ,

s o m e  l e g i s J a t i v e  h i s t o r y  i n d i c a t e s  t h a L ,

And the four th is  that  Congress,

I  i  k e l w  a s  t h e  A o e n r - v  d i d  r c c - c ' n n i  u  c d  f h ^ L

' I  
a r o e - q r - a  I  a  h n i  I  c r  n n c r a t -  i  : n d  f  h i  -a q ! 9 u  r e q a q

exac t  k ind  o f  was te  i sn ' t  j us t  genera ted

sofefy at  power pl-ants,  but in facL boi l -ers,

large-scal-e boi lers and the same kind of

wastes are generated anl,.where someone needs

l - ^  n r . 1 . l 1 r  - a  c f  a r m

JUDGE REICH: What  is  the c learest

' i  nd i  cat i  on of  ccrnrr rpss ionaf  in tent  that  wtren

they broadened the scope beyond ut i l i t ies

11

12

13

L 4

15

I b

L7

18

19

20

2L

22
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I h a j -  f  h p \ /  k / a r p  i n f  6 n d i n n  i t  n n l r z  i n  n n r r o r

o the r  f ac i l i t i es  tha t  were  s im i fa r  t o

u t i l  i t i e s  i n  t e rms  o f  bo i l e r  ope ra t i ons?

Where do we see that that was the l imiL of

what they were intending by dropping out the

more - I im i t i ng  EPA langua  ge  ?

MR.  RAACK:  We l f ,  t he  c lea res t  case

I  t h ink  wou ld  be  the  l anguage  i t se l f ,  by

d ropp ing  sLeam power  p lanLs .  BuL  f  t h ink

Lhere ' s  some leg i s la t i ve  tes t imony ,  i f  I 'm

not mistaken, that indicated that i t  knew

l - h i  q  t - \ r n a  n f  r ^ r a q t -  o  k r r c  h ^ t -  i r r e f  :

ut i l i ty-based waste and may be generated in

the  " rea f  wor ld ,  "  as  I  t h ink  Bev i l l ,  pu t  i t ,

at  numerous types of faci l i t ies.  But Lhe

c o n f e r e n c e  r F n ^ r f  i f s e l f  t i e d  a l f  o f  t h i s

l a n g u a g e  b a c k  t o  E P A ' s  s p e c i a - [  w a s t e  c o n c e p t ,

a  c o n c e p L  i t s e l f  t h a t ' s  l i m i t e d  t o ,  o f

c o u r s e ,  l o w - h a z a r d ,  h i g h - v o l u m e  h r a s t e .

And as the D.C.  Ci rcu iL cour t  has

found in  three re levant  cases,  that  EPA

i s  - -  t h i s  w a s  n o t  o n l y  i n  r e f e r e n c e  t o  h e l p

(202) 464-2400
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1  t r p A  d p f i n a  i I  l - , r r l  F p A  i f  i r a I l r r

2  r e q u i r e d  L o  g o  n o  f a r t h e r  t h a n  l o w - h a z a r d ,

I  h i n h - \ / , .  l r r m e  r n r r q i -  e  i n  i n i e r n r c i i n r r  R e v i f l .

JUDGE STETN:  I s  Lhe re  any  d i spuEe

5 between Lhe par t ies in  th is  case that  th is  is

6 not  low-hazard waste?

MR. FAACK: There is  no d isput-e,  as

A  f h e \ / ' \ / e  s f i n r r l e t e d  t o  t h e  r e s u l t s  o f  t h e  T C L P

9  tesL ing ,  wh ich  as  I  i nd i ca ted  were  as  h igh  as

10  180  t imes  the  regu la ted  l eve f .

1 1 'JUDGE REICH: AL one Doint  in  vour

12 appeaf ,  you seem to ascr ibe some s. ign i f  icance

13 to the fact  that  Congress in  the Bevi1 l

14 amendment adopted the same language that EPA

15 had put  in  the May 1980 ru lemaking,  but  am I

1 6  n o t  c o r r e c t  t h a L  t h e  M a y  1 9 8 0  r u l e m a k i n g

L - - : ^ ^ 1  : u t  i n  w h a t  w a s  a l r e a d y! 4 - r u a r r y  J u ; J L  I

I  R  n a n d i  n . r  h a F n r a  ( - n r r r r o e q  r n e l  r r h . a t -  f  h a  A d a n - 1 '

1 q  . n j -  i r - i n ^ f  a , . l  $ r ^ <  d ^ i r d  l - ^  ^ ^ h a  ^ r r F  ^ F

) a  . - . \ r r . r r a c c  ?

2L MR.  RAACK:  I  t h ink  tha t ' s  f a i r .

JUDGE REICH:  So  Lhe re ' s  rea l f y
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nothing about the fact  that the fanguaqe is

e i m i  l : r  l -  . \  c r r d d a c t  i  l - .  -  { -  / - ^ - ^ - ^ ^ -  , , , - ^  I  ^ ^ '- I r d  L  L U I I q I e S : !  W c l S  I u u K - L n g

Lo  EPA a t  t ha t  po in t .  I n  f ac t ,  i t  was  the

reverse; EPA was looking to Congress at  that

po in t  .

MR.  RAACK:  I  t h ink  tha t ' s  r i qh t .

A t  t ha t  po in t ,  t he  Congress  d idn ' t  ad jus t r  Lhe

language any further.  I t  had already

adjusted the language and referred again 1n

the  con fe rence  repo r t  t o  EPA 's  1978  p roposa l

f  or i  f  s adont- i  r ln .1f l-ha r-. \rr.ay^rt-

Our third point  that we raise on

appeal is that EPA has given more Lhan

^ . l a d r r > t -  a  n a t -  i  n a  ^ €  i  { - -  ^ - - i  { - i  ^ r  { - t a a { -  1 1 r d l, -  , L S  p O S  r  L - L O n  L n d L  D d g n O U S e

dusL from grey i ron foundries,  the waste at

i ssue  he re ,  i s  sub jec t  t o  RCRA 's  haza rdous

waste program and not caLegorical ly el<empt

under the Bevi]f amendment .

' t h i  s  nns i l - i on  has  been  a r t i cu fa ted

i n  F e d e r a l  R e r l i s f a r  n n f  i . - p q  ^ q  r ' \ a r 1 -  n f  l - f u g

rufemakings. in def in i t ive Agency statements

publ ished dur ing the Bevi l l  regulatory

Beta Court Reporting
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10

t-1

p r o c e s s ,  a n d  i n  A g e n c y  l e L C e r s  a n d  g u i d a n c e

n r F n , a r F d  f  . \ r  l - h a  r a d r r l  a f  i n d  - ^ m m r r n i  r  \ /!  v r r u r r u  r  r  I  u l i  '

I ' d  l i k e  t o  t u r n  n o w  a n d  d i s c u s s

what  we'd l ike the Board to do.  We ask that

t h e  B o a r d  r e v e r s e  t h e  A L J ' s  i n i t i a f  d e c i s i o n

and af fow t -he RCRA por t ion of  the case to

p r o c e e d .  I f  t h i s  d e c i s i o n  w e r e  t o  s t a n d ,  i t

would feave the Aqency vrith no authority to

. l - . ,  t -  ̂  - d a v  r e o r :  l a f o r w  c o n t r o l svg_I L v

conce rn ing  t h i s  t ac i l i t y ' s  was te ,  wh i ch  i s

abso lu te l y  necessa ry  g i ven  i t s  h igh  tox i c i t y .

The decision could have very

negat ive impl icat ions on, at  the very leasL,

the proper management of  i ron foundry wastes

nat ionwide. The decision would potent ial ly

undermine 27 years of  regulat ion of  a large

segment of the regulated community that has

neve r  cons ide red  i t se l f  exempL .  And  t i na11y ,

aff i rming the ALJ's decis ion would require

EPA fo  reo r )en  fhe  Rev i l l  wo rk .

After near ly a decade of bel ieving

this matLer concluded, the Agency woufd have

t2

-LJ

T 4

1 5

L 6

L l

1 8

t-9

20
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1 -o  I  i  r s f  f  i  o r r r r -  r . ) ] r f  ^ l  I  Fh l .  f  l , ' nFq  n f  v7^q te

s t reams  thaL  po ten t i a l - I y  sudden ly  cou ld  be

covered, and then begin conduct ing addiLional

s f . r : d i  e s  i n  a n t i r - i n a l - i o n  n f  a n . ) f h e r  r e n o r t  t o

Congress and another regulatory

determinat ion.

.IUDGE REICH: Much of what you cite

support  of  your posi t ion seems to require

to infer that the Bevi l1 amendment doesn' t

10

11

app1y. Other than t.he Jim Scarborough

determinat ion, is there anything else that

af f i rmat ively discusses hrhether grey i ron

foundries are covered by the Bevi f f

amendment,  that speci f ical ly ta lks about the

Beviff amendment?

MR. RAACK: The 1999 report  to

C n n r r r e q q  r z e r r r  n l a a r ' l r z  l a i d  ^ r r l _  l h a  r r n i r r c r g g

of who was covered, and lef t  no quest ion as

to the type of --

,fUDGE REICH: But it never

ment ions - -  what  I 'm looking for  is  something

f h ^ l -  : - i r r ^ l l r r  q n a n i  f  i - - 1 1 ' '  { - a l L -  - ] - ^ r t { -  d l- I C a I I Y  L d I K S  c l D o u  L  g r e y

an

13

L 4

15

I O

L7

18

L 9

20

2L
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2B

I

9

11

10

iron foundries,  not an inference that we can

come to by omission. And from whaL I  can

f  e l  I  f r om wha t  vo r r ' r / p  . i  t -  a . l  ^n . l  r  r ^ ' ^n t -  t , u

make  su re  Lha t  I 'm  no t  m iss ing  anyLh ing ,  t he

only thing I  s a\^r  that was of that character

was  the  , J im  Scarbo rough  de te rm ina t i on .

MR.  RAACK:  I  t h ink  thaE 's  r i qh t .

That was the Region IV let ter that OSW

part ic ipaEed in the draft ing and issuing of .

However,  in the 1981 administrator statement,

F c d a r ;  I  p o r r i  q t o r  r n t -  i  a a  . l - \ ^ r r  l -  ^ r a r l i  r ^ n

foundry baghouse dust,  the administrator was

talk ing about a number of  di f ferent wastes,

and  one  o f  t he  o the r  was tes  ac tua f l y  was

pu11ed from the proposed l ist ing because of

Lhe Bevi l f  exemption.

And  wh i l e  i t . ' s  s t i l 1  an  i n fe rence ,

i  j -  ' q  a  \ / a . l . r r  q l -  r . l i r d  i  n f  a r o n r o  l -  h : t -  t -  h a  A d a. . y Jncy

knew exactly what the Bevi-1l amendment meant

at that time and what it meant to be exempt,

and st i11 went ahead with that not ice about

th i s  t ype  o f  was te ,  say ing  tha t  i t ' s  c l ea r l y

1,4

15

L6

L7

18

19

20

2L

22
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1 covered by the hazardous waste program.

B u t  a g a i n ,  w e  w o u l d  l o o k  t o  t h e

10

3 1999 report  to Congress as leaving no

4 quest ion as to what the universe of  wastes

5  r ^ r c ra  ^nd  l -  h ^  t  f  hF re  '  s  no  o r res t  i  o r r  . r n  i f  Onr f u  \ 4 u L r L f v r r  u '

6 foundry coufd not quaf i fy under ei ther the

7 desr . r in f  i  nn  n f  i -  ha  \ ^ r^q f  e  f  ha  t - . r , 'na  o f

I  t e c h n o l n o w  q f r r d i e d  n r  f h p  f l r n o  . . ' f  f a c i l i t i e s

9  tha t  genera te  the  ma te r ia l .

,JUDGE REICH: You had ind icated

11  tha t  t he re  was  a  s t i pu la t i on  tha t  t h i s  was  a

L2  cha rac te r i s t i c  was te ,  as  f  unders tood  i t ,  o r

13 at l -east at  levels that hrould const i rure a

L4 character ist ic waste. Was there any

15  s t i pu la t i on  Lha t  bu t  l o r  Lhe  Bev i t f

16 amendmenE, that Leed Foundry would be liable?

L7 f 'm try ing to determine i f  we came to a

18 conclusion that the Bevi l l  amendment.  did not

1 g  a n n l  r r  w h c f  L r e r  l - h e r e '  s  ^ n  r t n e n  i  s s r r e  a s  t oq r r  v P r r r  r r r u !

2 0  l i a b i l i t v .  o r  w h e t h e r  i f  f h a n  i r r s f  b e c o m e s  a

2 1  c n r e q t  i  o n  n f  r ^ r h a l - t r o r  =  n a r > l  r -  r r  i  c  r n n r n n r i : t -  o

22 and i f  so,  how much.
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L2
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L4

l f

L 6
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18

l-9
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MR. RAACK: Welf ,  the process was

so  t runca ted  be fo re  the  p res id inq  o f f i ce r

L h a f  i  I  d i  d n  '  f  . t a i  t - r )  t h a f  n o  i  n f  .  T h e r e  w a s

no hearing'  and no suggest ion, and cerLainly

no  s t i pu la t i on  as  to  l i ab i l i t y .  So  we  do

think i t  has to be remanded for l iabi l i ty and

pena1ty proceedings .

.fUDGE REICH: Okay.

JUDGE STEIN: The Scarborough

determinat ion or - [eLter that Judge Reich

referred to a few moments ago, was that

Letter made publ icfy avai fable? I  mean, was

it on the RCRA compendium or the Internet or

any of  those kinds of  th ings? I  don' t  know

that the InLernet was up and running back rn

1984 ,  bu t  - -

MR.  RAACK:  The  ' 84  l e t t e r  - -  Lhe

December '84  Sca rbo rough

series of  correspondence

s ta te .  The  f i r s t  se t  - -

which came direct ly f rom

' I  
a t - F A r  v r a c  n : r l -  n f  r

between EPA and the

t he  f i r s t  l e t t e r

headquarters at

22 Tennessee is on RCRA onf ine. I  haven' t  been

Beta Court Reporting
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2

3

abfe to determine,  and I  know LhaL the

S c a r b o r o t t o h  l F i  f  F r  i  q  n n 1 -  . - r r r r a n t  l  r r  n n  R l f u \

onl ine. What.  I  haven' t  been abfe to

determine through research is whether i-n

ea r l i e r  ve rs ions  o f  RCRA on f i ne  p re - i n te rne t ,

Ehere was a OSW (?) pof icy compendium, for

F V ^ m n l  a  \ d h a f t ' a y  i  t  r . , . ^  n - . l ^  - , , 1 i  t  - l ^ l  a  t - l*  -  J \ /c t5 l l tc t ( lC c lvct-L-Lct l ) lc  L l )en.

I  do know t .hat that let ter was senL

ou t  t o  the  s ta te  d i rec to rs ,  t hey  v re re  CC 'ed

on the cover memo to --  of  that let ter,  and I

do know that that l-etter r/vas quest.ioned or

spec i f i ca l l y  d i scussed  and  a  po in t  o f  f ocus

in the '92-9t Whefand Foundry decis ion, which

is publ ic ly avai labfe,  of  course.

I  see that my t ime is up. May I

take a moment to conclude?

,IUDGE REICH : Sure .

MR.

case is that.

concede that

RAACK: The bot tom f ine in  th is

not incfuded in EPA's Bevi l f  work.

Respondent chose not to get involved in the

10

1l-

1,2

13

L4

15

- L O

1-8

77

19

20

22

the Respondent and the ALJ

grey i ron foundry wastes were
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1 process at  that t ime and submit  conments.

2 Resnondent r :hose not to seek review of EPA's

3 decis ion not to incfude foundry waste r , r i th in

4 the exempti ,on. Respondent chose not to avai l

5  i  f s e l  f  o f  a n w  a d m i n i  s f r a l -  i \ r e  r r r c r c e s s  w h e r e  i L

6  cou ld  have  ra i sed  th i s  i ssue .

fnstead, i t  sat  back and stockpi led

I th is very toxic waste, and when the

9 regulators became concerned about the

10 mismanagement of  the waste, RespondenL

11 claimed that EPA fai fed to f in ish Lhe Bevi f ]

L2  regu fa to ry  p rocess ,  and  tha t  i t s  was te  i s

13 therefore statutor i lv exemDt,

Th i s  i s  a  c l ass i c  case  o f  a

1 5  n o n c ' - ) m n I i a n t  f a r - i I i t v  t h a f  m a d c  n o  e f f o r L  L o

L6 proper ly  manage i ts  waste,  nor  any ef for t  to

L ' l  determine how to proper ly  manage i ts  waste;

18 rather ,  i t  wai ted unt i f  i t  was d iscovered to

' l  9  af  f  Pmnf  anr . r  r -omol iance.

20 ,fUDGE REICH: I think we qet the

2L  message .  Any  fu r the r  gues t i ons?

Thank  you ,  Mr .  Raack .

L4

22
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1

2

3

A

5

6

7

I

9

10

l_1

L2

1 J

1 A

t_5

L O

I ]

18

L9

20

').)

Mr .  Be rge re?

MR. BERGERE: Thank you. May it

p lease  the  pane l , '  on  a  p ro fess iona l  1eve l ,

f 'm  de l i gh ted  to  be  he re ,  a l t hough  I  mus t  say

my  c l i en t ' s  appa l l ed  tha t  t hey  have  to

cont inue to spend money to have me chase this

ma t te r .

To address a couple of  points the

court  raised ear1y, Ehe matter --  the waste

mater ial  in quest ion was, f rom the date of

E 'Da  I  c  i  n -66 - t - ;  ^h  f  ^ - , r ' a rd .  b \ - / '  t a - i  t  a . r rFFmen tL v t u ! L q L r L q 9 ! g E r

managed as a RCRA subt i t le C waste unt i l  my

c f i en t  d id  wha t  a l l  pub l i c  u t i f i t i es  do  w i th

respect to t .heir  waste, which was add a

part . icular k ind of  l imestone treatment to the

emi-ssion f1ume, to the f fue, which then

neutraf izes the lead and the cadmium.

And the mater ial  that 's coming out

of the baghouse is not RCRA TCLP hazardous;

t haL ' s  no t  a  f ac t  o f  r eco rd ,  i t ' s  j us t  a

fac t .  And  - -

,JUDGE REICH: For  the per iod of
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1  t i m a  ^ r i l " ! r  l - ^  t - h a  I ' D A  i n c n a n l -  i n n  T  d - t - l a ^ ,f , r r r l , e L L r v r r ,  f  9 q L I r s !

2 this was not handled as a hazardous waste?

M R .  B E R G E R E :  T h a t ' s  c o r r e c t .  M y

4 cl ient.  d id not handfe iL as a RCRA hazardous

5 waste. The mater ial  was being stockpi led; i t

6  r ^ r r q  r r ^ f  i  n  . - . i m n l  6 i -  o  r " t i  e r o a : r . 4  n f  u r h - - * - - - ^ -  -  *  -
u v r L y f  !  L L  u r J L L 9 s r v

7 chemical  composit ion l {as;  i t  was bermed, i t

8 was tarped, iE was covered, and you know,

9  those  i ssues  - -  and  we  don ' t  con tes t  t he  fac t

10  tha t  us ing  a  TCLP tes t . ,  Lha t  iE  tes ted

11 RCRA-hazardous.

12 d uuu_tr I{_L_LUH: _Lr ln racf l ]ne lJevl_t l

13 amendment did not apply,  is there any

14 arcf l rmenf fhaf rrour cf ient is not in fact

l -5 l  iable?

16  MR.  BERGERE:  we11 ,  I 'm  no t  go ing

L7  to  - -  I  don ' t  wan t  t o  take  a  pos i t i on  tha t

18 would take away any of  the other defenses we

19 raised to the complaint ,  but most of  those

20 defenses, I  woufd say to the panel- ,  are

21- related to rni t igat ion of  the cascading List

22 of  wiolat ions, because the way RCRA works is,
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1

2

3

4

5

6

7

I

9

10

11

I . ]

L4

l-5

16

L7

18

19

20

1 1

22

i f  in fact  we stored for more than 90 days,

Lhen  the re ' s  a  cascad ing  l i s t  o f  v i o fa t i ons ,

and  mos t  o f  t he  de fenses  go  to  m i t i ga t i on ,

1 : - a - i l : r , ,
f f q l r f r L y .

,JUDGE REICH: Okay, thank you.

MR.  BERGERE:  The  l i ab i l i t y  case  i s

rea l l v  o rem ised  on  l - h i s  i s s r re .  Ano fhe r  oo in t

that was raised is that the mater ial  is

con taminaLed ,  bu t  t ha t  '  s  comp le te l y

i r re l -evan t  t o  a  dec i s ion  o f  t h i s  case .  I f

you  fook  a t  EPA 'S  s t .ud ies  f rom the  ' 90s  and

you  fook  a t  t he  da ta  i n  t hose  s tud ies  - - l n

fac t ,  f oss i f  f ue l  was tes  tha t  a re  no t

generated by grey i ron foundries also have

toxic contaminants in them of the very same

kind, perhaps not at  these levefs.

What we don' t  know, because the EPA

has never made i t  a matter of  publ ic record,

is what the grey i ron foundry industry as a

who le ,  o r  w t ra t  t he  tox i c i t y  o f  i t s  was te

streams are --  i ts f ly ash waste streams.

But Lo back up and address the very

Beta Court Reporting
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1  f  i r s f  c n r e s l - i  o n  r ^ r h i  r - h  t  h e  n a n e l  a q k a d  w h i c h  I

2 think is a very astute one, which is this is

3  unques t i onab ly  as  a  ma tLe r  o f  f ac t  a  f l y  ash

4  w a s f e  c l e n e r ^ f F d  n r i m a r i  l 1 /  f r n m  r h c  n r ; m l u g f i 6 n

5  o f  f  oss i l "  f ue1 .

The judge below found it as a

7 maLter of  fact  and as a matter of  sc. ience.

8  I t ' s  no t  been  con tes ted  by  EpA.  wha t  EpA

9  mus t .  con tes t ,  as  i t  does ,  i s  i t  says  i t ' s

10 stuck with two arguments.  One is that

11 Congress never real1y intended when i t  said

1"2 f1y ash wasLe to incfude f  oundry- generated

13 f1y ash waste, and then secondari ly,  even i f

14  i t  d id ,  we  p romu lga ted  - -  we  e f fec t i ve fy

15 created a regulat ion that compl ies with a

16 statute that took i t  out of  that.  reafm, and I

L '7  th ink  bo th  pos i t i ons ,  as  f  ' ve  a r t i cu la ted  i n

18  ou r  b r i e f ,  l ack  mer i t . ,

L9 J U D G E  R E I C H :  I s  t h i s  t h e  o n l w

20 faci l i ty operaLed by Leed Foundry?

21. MR.  BERGERE:  Yes ,  i t  r s .

,IUDGE REICH : Okay.
' ) t
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MR. BERGERE: And in  fact .  there

2 h ls  been some ment ion of  the Whefand

3 decis ion,  and in  fact  the Scarborough fet ter

4  w a s  i n c l u d e d  i n  t h a t  d e c i s i o n ,  b e c a u s e  t h e r e

5 was a v ioorous debate in  the la te 1980s

6 between Tennessee Wheland, which was a very

' 7  
l  a r c t e  f  n r r n d r r r  - -  t -  h o  q i m a  t ' a 1 6  l - } a f  l -  l - r a r r  h . a r " l

8 six or eight cupolas in a row --  and, you

9  know,  my  c l i enL  has  a  s ing le  one  - -  buL  the re

10 was a debaLe that was tr iggered by the

11 Scarborough memo, and the State of  Tennessee

12 and EPA were fighting over wlrether or not

1 I  , r \ ^ h h ^ ^ d ^ ^  - | . ^ , , r , t  i n  f r n r  r a d r r ' 1  r t - a  l - t a  c : m ab r r t j u r q  ! e v u r q u u

1,4 waste s t ream.

1 5  f n  T e n n e s s e e ,  i t ' s  h a z a r d o u s  w a s t e .

L 6  T e n n e s s e e  f i r s t  s a i d  y e s ,  w e  w i l l .  T h e y  t h e n

I7 considered the Bevi f f  issue and said no,  we

18 won' t .  EPA threatened to yank thei r

L9 author i ty  under  RCRA, and eventual ly .  EPA

20 stepped in  and took enforcement  act ion

2L againsL Wheland,  and they ]ost .  And they

22 lost  before an adminis t rat ive law judge here

(202) 464-2400
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o n  e x a c f l w  I  h e  s a m e  b a s j s

I  d o n ' t  c i t e  t h a t  a s  p r e c e d e n t .  I

understand i t  \^ ias wi thdrawn aL the suggest ion

and recommendat ion of  the par t ies as par t  o f

a  s e t t l e m e n t ,  b u t  i t ' s  p a r : t  o f  t h e  p u b l i c

record tLrat  was out there.

There was a decis ion in 1993 on

this very issue where an administrat ive faw

judge, very much l ike Judge Moran, fooked at

the facts,  looked at the 1aw, and concluded

that  i t  r^ /as not '  even a c lose cal l  that  th is

. is  Bevi l l -exempt.  In  the face of  that ,  EPA

h a d  t w o  c h a n c e s  i n  ' 9 3  a n d  ' 9 9  t o  c l a r i f y

f . h a  l -  i  n  f  a r - f  f  o r n d r . r / - d a n a r a r a d  f  I ' r  e e h  k r a s t e s

38
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l-3

L4
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L6
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1-8
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and

exempt.  They had the abi l i ty  to  do thaL

they d id not .

dec is ion

case did

C i r cu i t ' s

JUDGE REICH: The Wheland Foundry

came before Horsehead,  d idn ' t  i t?

MR. BERGERE: Yes,  i t  d id .

,JUDGE REICH : So the ALJ in that:

not  have the benef i t  o f  the D.C.

f  h  i  nk i  no i  n  l -h^ l -  .^se at  the t . ime
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t  L h e  d e c i s i o n  w a s  i s s u e d .

2

3 the  case.

4 JUDGE REICH: So to the extent that

5 we look to that decis ion at  af l ,  we have the

6  bene f i t  o f  t ha t  add i t i ona f  pe rspec t i ve ,

MR .  BFIRGERE.  R i  . rh f  And Lhe

A  n e r s n e r - f  i \ r F  T  , - i t - e  i t  f o r  i s  r e a I l w  t h a t

9  f  here  was . r  rz i  r ro lous  - -

JUDGE REICH: Right .

MR, BERGERE: I f  Ihere was a

t2 v igorous debate about i t ,  i t  should have been

-13 then carr ied forth publ ic ly in the Lwo major

14 reports EPA produced --  was dragged to

15 produce kicking and screaming through the

L6 consent decree process --  thaE had i t .  move

L'7 forward. But --

39

MR. BERGERE: That c lear lv would be

10

1 1

18

2L

' JUDGE STEIN:  How does the

L9 ex is tence of  the Wtrefand decis ion suggest

2 0  t h a t  t h i s  i s  r e a l l y  a  c . l o s e d  i s s u e ?

I '4R.  BERGERE: I t  doesn '  t  suqqest

22  tha t  i t ' s  a  c fosed  i ssue  on  the  Iaw ,  because

Beta Court Repofting
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1  the  case  has  no  p recedenL ia f  va lue .  Wha t  iC

2  does  i n  my  v iew  i s  j t  unde rcu ts  the  Agency ' s

3 posi t ion that iL made cfear staL.ements

4  pub l i c l y  t o  cons t i t u te  a  regu la t i on  fo r

5 purposes of Bevi l f  that woufd be clear to the

6 publ ic and be a clear rulemaking that in fact

7  f  o ] l n d r r z - . t F n c r ^ f  e . f  f  l r . .  : < h  r , r : <  n . \ l -  < r r h i a . ' t  t . r

8  requ la t i on .

9 ,JUDGE STEIN: But didn' t  they take

10  the  pos i t i on  i n  t ha t  l i t i ga t i on  tha t  i n  f ac t .

11  i t  was  sub jec t  t o  regu laL ion?

MR. BERGERE: They did take that

13 posi t ion in the l i t igat ion, but rhey then

f4  se t t l ed  the  case .  They  vaca ted  the  dec i s ion ,

15 obviously,  for the reason that i t  was

16 unf aworab]e. And then they went ahead and

L7 produced two reports to Congress that never

18 addressed that debate, despi te the fact  that

19 the one t ime i t  had grone before a judge for a

20 decision. i t  had noL gone their  way, and a

2L  j udge  had  ru led  tha t  t he  s ta tu te  was

22 unambiguous and did not support  the Agency's

40

L2
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JUDGE REICH: Do you read  the  1999

determinat i on

way the status

repo rL  and  t he  2000  regu laLo ry

, a c  i n l - o n r l i h d  r - ^  a r l r . l ? .Y  - -  - * * - e s s  f n  a n y

o f  . r r c v  i  r n n  f n r r n d r i 6 5 J

MR. BERGERE: f  do not bel ieve that

10

they do.

JUDGE REICH: Was i t  not  c lear  in

f -he ' l  gqg renor t  . .nd the 2000 determinat ion

t h a t  a t  l e a s t  i n  t h e  A g e n c y ' s  v i e w ,  i t  w a s

addressing a l l  remain ing wastes that  were

subjec l  Lo the Bevi I I  amendment  ?

7L

1 a

13 M R .  B E R G E R E :  T t ' s  u n c l e a r  - -  y o u

14 k n n r n r  T  . , a n ' l -  c n a : L  F ^ r  t ' h ' a F  t h a  ^ . r a n . . \ '

r . h ^ r r - l a t -  i  t -  r . i a d  / l ^ i  n ^  I ^ f t , ^ t  . i  t -  r r a <  r a n r r i  r ^ nu w . L  r r g  .  w u r  l L \ { u r t s L . r

to do under the consent decree was address

al l  remalning lvastes. I t  said the RCFA --

JUDGE REICH:  There  i s  i n  f ac t

language in both those d.ocuments, Lhougrh,

| - h = f  c a r r e  - -

15

16

L7

t_8

19

20

a ' l MR. BERGERE:

JUDGE RETCH:

I 'm  no t  - -

22 I t  addresses al l ,
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M R .  B E R G E R E :  R i g h t ,  w h i c h  - -

J U D G E  K E I L H :  W N 1 C N  A T C  N O C  _ _

MR.  BERGERE:  There  i s ,  and  tha t  i n

5 fact  was the consent decree obl igaLion.

JUDGE REICH: Rigrht ,  So I  mean,  I

7  r r n . l c r q f  a n r f  r . r n t r  i  n . t  f  h ^ r  f  h a r r  m e r r  n n f

8 have correct fy  done what  they needed to do,

g  h r r t  i  I  q e e m q  n r a t -  i \ /  / - l  F - e l .  f r ^ m  l -  h a  I-  \gency

10 statement that i t  thoughL at least i t  was

11  cove r ing  a f f  rema in ing  was tes ,  and  i f  i t

72 thought i t  was cover ing aI-L remaining wasLes

13 and grey i ron foundries were not in fact

14 being addressed, then did anybody --  do you

15 know --  comment ei ther on the 1999 report  or

16  2000  regu fa to ry  de te rm ina t i on  a long  the  -L ines

L7  o f  wha t  abou t  us ,  we ' re  cove red  by  the  Bev i f l

18 amendment,  why aren' t  we in there somepface?

MR. BERGERE: I  can ' t  sDeak for

20 what the foundry industry qenerally woufd

2L  have  fe l t .  I t ' s  my  be l i e f  i n  go ing  back

22 through the history today that probably

L9
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10

11

people assumed that because there wasn' t  a

q n F . i f  i n  n , a l -  a n r n r r r  t h : l -  < : i r l  f  n r r n . l r r r - n o n a r  \ r  ^ ^r l J s u f ! f L  e q L s l j u ! _ y  ! u u i r u ! J  9 L r r v L c 1 L s u

f l y  ash  i s  t o  be  t rea ted  d i f f e ren t l y ,  t ha t  i t

was  genera f f y  w iLh in  the  scope  o f  non -u t i l i t y

generated waste, or that EPA sinply hadn' t

addressed the issue and i t  \^ras a misLak€ on

the  pa r l  o f  EPA.  I  don ' t  t h ink  the  regu la ted

conununity has been c j-ted or fauded in the

past for coming forward to the Agency and

q a r z i n r r  h a r r  , I ^ \ r  r r n r r  f a r a a l -  t - ^  r a d r r l F i - a- . - __  t r e ,

bu t  t he  essence  o f  EPA a rgumen t  i s  t he  - -

JUDGE REICH: Yeah, here __

MR. BERGERE: The negat ive

i m n l  i n r t i n n  l . r r r  - -

, fUDGE REICH: You forgot to say

tha t  I 'm  no t  regu la ted .  f  may  th ink  tha t ' s

. f l r i  | - a  A  d i  f  f o r o n t -  A r n*r ; tamac .

MR. BERGERE: That 's Lrue. and al f

I  c a n  s p e a k  f o r  i s  L h a t  m y  c f i e n t

smaf f  fami ly-owned business up in middle

d o  i t .of nowtrere in Pennsylvania --  didn' t

T h F r c  '  q  n . )  . y r r a q l -  i  . r r r  T  ' m  n ^ f  . r . , i  n d

L2

13

L4

15

L6

L7

18

l_9

20

2L

22
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contend that we did.

Bu t  T 'd  a f so  sugges t  t ha t  t ha t

regulatory determinat ion is noL a regulat ion

f o r  n u r o o s e s  o f  f h e  R e r r i  l  I  s e c t  i o n  a n c l  l - h a t

the course thal -  EPA had to take to pul l  th is

mater ia f  out  of  Bevi f f  was to s tudy i t ,  was

t ^  h y ^ h r r ' l  ^ A F 6  r  - -  m : l . ^  -  + ; - . 1 ; - ^  - - l - ^. . . J J (e  d  r - L t ru -L l r g ,  l ndKe  d

reconnendat ion and a report  to Congress, and

Ehen  adop t  a  spec i f i c  regu ' l aL -Lon ,  wh ich  i t

has not done. I t  d id --

, f U D G E  S T E I N :  I f  i t ' s  - -

M R .  B E R G E R E :  S p e c i f i c a l  l y  i n

1 9 9 0  - -  g o  a h e a d .

JUDGE STEIN: BuT i f  i I -  '  s not:

wi  f  h i  n  f  he  s r -one o f  Ber r i  I  I  -  whw c lo  thew have

:  -  '  i  n o f  \ n 7 i  f  h i  n  t h e  s c o o e  o fL U  -  L u q y  q r r \ r  l J a y  L r r !  ! ! u t :

Bev i f f ?

MR. BERGERE: I t  is  wi th in the

s c o p e  o f  B e v i - l f  .  f  d o n ' t  k n o l v  -  -

J U D G E  S T E I N :  W e l - ] ,  L h a L ' s  t h e

debat .e.  I  mean - -

-  r i  n h t  a n d  rI V I K .  I J E K G t s ; K E ; : ' I ' N A T
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d o n ' t  - -  I  t h i n k  i f  y o u  ] o o k  a t  t h e

l eg i  s l a t i ve  h i s to ry ,  pa r t i cu la r l y  t he

sect ions and the language thaL was cibed by

m \ r  ^ n n ^ h 6 h 1 -  L a v a  T  F l - i  - L -  i  +  " ^ "  I  ^ ^ L  - F  F L ^y  uu  -L  \JUr !

d h 6 ^ . i  - l  ! . i r ^ { - -  . l - + ; - ; i i ^ h  i r , -  - ' o - . '  - l o - -- I r E u r q f  r L  r  v c t l /  L r r u !

that EPA and Congress took a very dif f erenl:

v lew of what that shoufd be.

EPA took tlre view that there ought

to  be  an  i nd r rs f rw  I  im i taE ion  on  wha t  k ind  o f

f  a n i  I  i  f  1 ,  $ 7 >  c  n n r r a r a , - l  h 1 '  R 6 r ' i  I  I  r - z l  n n - ^ r ^ ^ ^v y  ! s v r r t ,  q r r u  u v r r v ! g - -

t ook  a  ve ry  d j  f f e ren t  v iew .  I t ' s  ve ry  c fea r

from the language that they included wastes

and dropped the industry* speci  f  ic categories,

dropped Lhe steam boi ler requirement

category.  And so I  th ink under Chevron, you

don' t  get beyond the language of the statute

But even i f  you coufd argue that i t

was ambiguous and you look back at the

leg i s l a t i ve  h i s t o r y ,  even  Bev i l l ' s  sLa temenL ,

wh ich  i s  c i t ed  i n  EPA 's  pos i t i on  as  pe rhaps

the def ini t ive statement,  as was quoted here,
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Cong ressman  Bev i - l I  spec i t i ca l l y  sa id  Lha t

1 t ' s  mean t  t o  be  read  b road ly .  and  he  a l l ows

in  the re  imp l i c i t l y  t ha t  o the r  ma te r ia f s  can

be in the waste streams other than fossi l

f ue f  combus t i on  was tes .

JUDGE REICH:  I ' d  l i ke  to  fo f l ow  up

on a quesLion that ,Judge Stein asked

Regi-on ITf ,  which is how we should wiew this

p rocess  - -  i n  t he  1999  repo r t  and  2000

de te rm ina t i on  - -  even  i f  we  conc lude  i t ' s  no t

i n  f ac t  a  regu fa t i on ,  and  the re fo re  cases

t -  h , e l -  . l a A  l f  c n a r i  f  i  a r ------- , -*- [1y with how the Agency

fooks  a t  regu la t i ons  d id  no r  app ly .

I t  is a very formal ized, structured

process with many elements that occur in

regulat ion such as not ice and conmenL and so

fo r th .  Do  you  th ink  i t ' s  app rop r ia te  tha t  we

give some degree of deference to that

process/ or do you think that none at af f  is

^ r \ n r . \ h r  i  ^ F a ?

MR. BERGERE: I  don' t  th ink in the

context of  what this panel has Lo decide any

Beta Court Reporting
www. betareporting.com(202) 464-2400 (800) s22-2382



41

4

d e f  e r e n c e  i  s  a n n r o n r i . r f  F .  t ) e . a r r s F  w h a f  F P A

did was i t  carr ied ouL what was a statutory

d i rec t i ve  pa r t  one ,  do  a  s tudy ,  and  Lhe  sLudy

u r a <  n n m n r a h a n  e  i  r r a

But. what they also had to *- the

s ta tu te  a f so  spec i f i ca l l y  sa id  based  on  tha t

study, you had to wait  s ix months, and then

you  had  to  p romu lga te  a  regu fa t i on  i f  you

wanted to pu11 anything back into subt i t fe C

and --  Subchapt-er C. So Congress

spec i f i ca f l y  se t  up  a  p rocess ,  and  i t  wou ld

be wrong of this panef to ttlen take what may

be a regulatory determinat ion, as indicated

by these two reports,  and then in facL after

the fact  convert  them t-o the ef fect  of  a

regulat ion that then pu-L-Ls f ly ash Lhat 's

generated by grey iron foundries into the

f ie ld of  RCRA hazardous waste regulat ion.

I  woufd posi t  Lo the Board that in

1981, EPA did propose a rufe that would have

spec i f i ca l l y  add ressed  g rey  i ron  foundry

waste. And as . fudge Moran said.  26, r fow 2"7

8

l-0

11

'1 ')

.t_ .'

L4

l - : )

l o

l_8

l_9
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r z 6 : , c  I  5 l - ^ r  F l - - f  - - ^ <  m a h  l v  I  h e v , r p  s f i  L lI ' r  L  v  u l L u l r _ u  L r r L j  ! L  r L r r

consider ing the conments on that proposed

regu fa t i on .  I  submi t  - -

,fUDGE STEIN: But the mere facl

that the Agency doesn' t  f inaf ize a l ist ingr

doesn ' t  mean  tha t  someth ing ' s  no t  cove red  by

the character ist ics .  T mean, I  understand

f l r r f  F l r a . r  A i , - l -  ' f  f  i - i l i , ^  r h a  f l r l a m : t - i n a  b u tL  r l L  !  u I E I l r u J \ r I r 9  ,

no  one ' s  sugges t . i ng  you r  c l i en t , s  was te  i s

covered by the mere fact  by the fact  t .haL

i t ' s  a  l i s t ed  was te .  I  mean ,  a ren , t  t he re

numerous instances hrhere EpA has proposed to

f ist  rdaste and not f inaf ized those l ist ings?

MR, BERGERE r I 'm sure that there

are. ' Ihey are not obviously at  issue in this

case ,  buL  i t  - -  my  po in t  - -

,JUDGE STEIN: But you would concede

that the mere fact  that they didn' t  f inafrze

a  l i s t i ng  doesn ' t  mean  tha t  i t  can ' t  be  a

character ist ic hazardous waste?

MR. BERGERE: I  woufd

po in t ,  bu t  t ha t ' s  no t  t he  po inL

concede that

tha t  I  r a i se
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1  in  c i t i ng  to  the  regu la t i on  - -  Lhe  p roposed

2 regulat ion, They prepared a proposed

3 regulat ion and they never f inal ized i t ,  and

4  v o r t  k n o w -  o n e  s r r . r . r a < f  i n n  f n r  f h a |  - -  n o n e  o f

5 us know, buL one suggest ion for thetr  never

5  f i na f i z i ng  i t  i s  t he  fac t  t ha t  a t  t ha t  t ime ,

7 it woufd have been premature to promulgal-e a

8  regu la t i on  because  they  hadn ' t  done  a  s tudy

9 to determine that.  in fact  that waste

10 warranted regulat ion. And al l  you have

11 bef ore worr i  s evidence of \^/hat Leed'  s

12  spec i f i c  was te  s t ream was  on  the  da te  tha t  i L

13 was found.

L4  Tha t ' s  no t  a  de te rm ina t i on  tha t  a l l

15 grey i ron foundry f1y ash is the same, and

16 that 's one of the fundamental  reasons

L7 Congress took the whole matter away from EPA

18 and said before you get into

L9 regufat ing --  because what Congress was

20 try ing to protect was coaf producers,  and

) 1  n n a l  n r n r  r n

U UDGE 51. 'E l .N :  I  WanC CO c IO DaCK IOr22
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I  a  s e r - o n d .  t r e r . a r r s e  E P A  i n  f h a t  n r o n o s a f  S L a L e d

2  t h a t -  t h i s  o a r t  i  c r : l a r  w a s t e  w a s  c o v e r e d  i f  i t

3  f a i l e d  t h e  c h a r a c t e r i s t i c  t e s t .  N o w ,  m y

4  r r n d e r s f a n d i n c r  ^ f  B e v i f f  i s  t h a t  B e v i l l  w o u l d

5  , a r r r r ]  \ r  L r n f  h  r - n  1 i - F i - ^ -  - - r  t s ^
f  r r  L  r t r \ ,  5

6  cha rac te r i s t i cs .

M R .  B E R G E R E :  T h a t ' s  c o r r e c t .

.fUDGE STEIN I So Trow iS iI IhaT EPA

9 could have stated that th is mater ial  \^/as

10 covered as a character ist ic i f  i t  in fact  i t

11 was r -o r re red  tn r  lgv i f l !

MR. BERGERE: I  would sucrqest  to

13 you the reason the regul-at ion wasn' t

14 promulgated and the reason that lanquaqe

15 wasn' t  even in the proposed regulat ion was

16 l -hal  thev recoonized that Bevi l1 would have

71 made iL inappropr iate for them to do that

18 without f i rst  doing a study and then

19  p romufga t i ng  a  regu la t i on .

JUDGE STEIN: But then whv did thev

2 1  s : r r  i  I  r ^ r :  q  n n r r a r a d  } - r r  n h a r = n t - a r i  c t -  i  c,  * - v u  u ) ,  u r g  W c t > L t j I

MR. BERGERE: Because therr  - -

I2

20

22
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J U D G E  S T E I N :  I  m e a n .  c o n s i d e r  i L

2 as character ist ic ?

M R .  B E R G E R E :  B e c a u s e  t h e y  h a d n ' t

4 yet f  ormul-ated what their  approach was Lo

5 Bevill or how they would study it or how they

6 would advance i t .  They came out with a

7 rec l t  la t -  i  nn  ih : l -  f  g l l s r^ rg f l  - -

JUDGE STEIN: Then wh1/ wouldn't

9  f h e r r  h a r r a  q j - : r r o d  e i I a n l -  i f  f h a l '  r - h ^ r r d h l -  i | -

10 was Bevi f l  ?

11 MR. BERGERE: I think thev have

L 2  s t a y e d  s i l e n t  s i n c e  t h e y  p r o p o s e d  i t .

13 For  27  yea rs .

.IUDGE WOLGAST: But what's theL4

15 record evidence of that --

L6 MR. BERGERE: There is  no - -

JUDGE WOLGAST: Rat ionale that  youL7

18  pos i t ?

19 MR. BERGERE: There is no record

20  ev idence ,  The re ' s  on l y  t he  same imp l i c i t

2L absence of act ion on the part  of  the Agency

22 that the Agency ci tes in support  of
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its --  sort  of  Lhe neqaLive inpl icat ion that

l ' r e r - : r r c a  r ' r o  d i d n ' t -  c n a - i F i r a l  l r r  i n n l r r d o  i t  i l

must not have been meanL by Congress to be

covered .

The reaf quest ion here is did

Congress intend to cover i t  or  not.  And I

q r r . r . r a q l -  l - h : t -  I h a  I o n i c l r f  i r z o  h i  < l - n r r r  a r z l

statutory language as cited by Judge Moran

make very clear that they did intend that

this k ind of  f ly ash would be covered. And

aga in ,  go  back  to  the  open ing  po in t ,  t he re ' s

n o  . n r e s f  i . n  i h ^ r  F h i s  i s  f l w  a s h  w a s f e  a n d

that i t 's  been generated pr imari ly f rom the

combust ion of  fossi l  fuel  .  The only quest ion

' i  s  d i  c l  eon. r rcss  i  n f  c ld  to  exc f  ude

f  ound ry  -  genera ted  f1y  ash  wasLe .

JUDGE WOLGAST: How do you address

the Agency's poin!  that i t  was clear tkrat

Congress  was  adopL ing  a  h igh -vo lume,

1ow-toxic i ty approach to the universe of

Eeva  1 -L  1

MR.  BERGERE:  We l l .  t ha t ' s

Beta Couft Reporting
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anecdotal .  What Congress was reaffy doing

was, EPA was proposing a specia-L waste

regulatory program, and the hue and outcry

about i t  was pr imari ly by ut i l iL ies saying

wef l  wait  a minuLe, we've got volumes and

volumes of th is stuf f .  I f  we have t .o start

c h a r a r - f e r i  z i n . : ,  i t -  i  q  r r n i n o  f o  h e  a  b r r r d e n .

EPA doesn'L even know whether this is

haza rdous  ye l .  Th i s  i s  a  l a rge  vo lume was te

with general ly 1ow toxic i ty.

And the whofe thinq Conqress said

r n ra  q  r ^ r c l  I  I  a f  r c  n r r l  I  i  t  ha r - k  EpA .  r r o  nu t

and do a stud\./ I-tcf ine what this is and if

you  f i nd  a reas  where  you  th ink  i t ' s

, a n n r n n r i  ^ | -  o  l -  -  r a a r r ' l : l -  i  n n  c r r l r m i  t  t - l ' a  r a n - r t -

give us six months to do someLhjng

-Leg is lac i ve l y ,  and  i f  we  don ' t ,  t hen  go  ahead

and promulgat.e regulat ions. That 's the

n r ^ . - a a q  f - ^ r d r a  c  q  < A t -- - -  up .

And the fact is, we know that

Leed ' s  was te  was  Lox i c  under  cha rac te r i s t i c

tes ts ,  bu t  t ha t ' s  t he  on l y  th ing  we  know.
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decision in the case whether i t 's  high volume

n r  I  n r r  l -  n v i  n i  r r r

That onfy goes Lo the quest ion of

whether or not when Congress pul led i t  away,

whaE were they concerned about.  What they

were concerned about was an overfy aggressive

regu la to ry  p rog ram,  and  a  spec ia l  was te

exemnt - i on .  f rank lw .  t ha t  was  too  l j -m i ted  to

address the congressional concern.

JUDGE REICH: LeT me asK a ]- iELle

bi t  about that,  because when I  look at

Horsehead, for example --  I 'm looking at  page

1 4  ^ n . l  T ' l l  r n r n t a  r  n n r r n l o  a f  l - h i n a <  ^ h . l  d a r -

your  reac t i on  to  wha t  t haL ' s  t e l l i ng  me .

I t  says ,  'As  noLed  above ,  t h i s

court  hefd in EDF I I  that EPA was required Lo

l- imit  Bevi11 wastes excfuded from subt i t le C

to those wastes that are high volume,

Iow-haza rd .  ' '  I n  So - I i t e ,  we  he ld  tha t  EPA had

discret ion to def ine high-volume, fow-hazard

as a cr i ter ia so long as i ts def in i t . ions were

(202) 464-2400
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1  n e r m i s s i h l e  i n t e r n r c f a r i n n s  o f  f h e  R e v i f l

2 amendment.

3  And  t hen  sk i pp jng  a  f i l L l e  b i t . ,  i t

4  savs .  "A l  t ho r r . rh  Lhe  So-L i t -e  and  EDF I1

5 decis ion involved only mining wastes under

6 the Bevi l1 amendment,  the anafyses in those

7  o n i n i o n s  a r e  r u h n l  l w  a n n l  i r a l r l F  t ^  F h e  i n S L a n L

8 case as wel-1.  ' ,

r n l h r ;  d n a c  l -  l - \ r i  h ^ F  i h  f  - ^ r -  - r ! ,  F L - FL  r r r j  u v L r  D a y  L r l a L

10  in  Iook ing  a t  t he  scope  o f  t he  Bev i l l

1  1  a m e n d m e n f .  r z o r r  d o  i n  f a c t  - L o o k  a t

L 2  h i g h - v o l u m e ,  l o w - h a z a r d  c r i  t e r  i a  ?

13 MR. BERGERE: I  th ink number one,

1 4  t h a t  t h a t ' s  - -  I  t h i n k  t h a t ' s  d i c t a  i n  t h e

15 case,  krut  I  th ink what  the courL.  is

16 qt rn. r . r l  i  nr r  r^r i  t -h  f  hare i  s  f  o  come rrn wi th whatr r  L v  u v r r r L  u l r

L7  a re  the  wor1d  o f  t h ings  you ' re  l ook ing  a t .

18 I f  we look at .  what Congress was concerned

19 about,  Congress was concerned clearfy about

20 the fact  that EPA was stepping in with a very

2 1  r ' a m n I  i . - a l - a r l  / - r r . l  I  a - f  ^ - d r : r ' a  r A d r r ' l r 1 - /, *  -  * = - r * - J r y

22 program, into an area where there's a lot  of
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high-volume, fow-toxic i ty waste.

But the fundamental  point  was, EPA

was direcLed to study them to f ind out which

ones were high-volume, high-toxic i ty,  which

ones vrere low-volume, higrh-toxic i ty,  which

ones  were  l ow-vo ]ume,  Iow- tox i c i t y .  Wha t

Congress essent ial ly said was you don' t  have

enough informaLi-on to make that

determinat ion, you need to do a ser ies of

s tud ies ,  and  based  on  those  s tud ies ,  you  need

to come back to us and propose regufat ions to

s a v  f  h e s e  c l n e s .  \ ^ r e  n F c . i  i r r  n r r  I  I  h a r k  i n f  o  t h e

prog ram;  these  ones ,  \ re  don ' t .

'JUDGE WOLGAST: BUI The trouble I'm

having wich that in l ight of  Ehe --  Lhe

Horsehead ,  EDF I ,  I I ,  and  So l i Le  dec i s ions ,

are that the D.C, Circui t  seems to be --  what

you just  stated woufd be the pafh i f  i t  were

a Bewi l l  waste, but what those decisions seem

f  o  t r e  sa rz i  n . r  - -  f  t \ . a  l -  i  |  ' q  ann rn r - r i  ^ f  a  f  r \ f  EPAr sl,[/! v}/ r

to fook at  wi thin the terms of the Bevi f-

amendmenE high volume, fow toxic iLy as a

Beta Court Reporting
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e . Y A , . n i  h d  A 6 f  i  - 6  1 - ^

ou t  o f  Bev i f l .  Wha t

Bev i l f ,  and  So l i t e ,

o f  EDF I I ,  seems  to

that .

) t

determine what 's  in  and

subsumes Lhe universe of

a s  w e f f  a s  t h e  l a n g u a g e

i r r  c t -  r r o r r r  o v n l  i  n i  i -  l  r r- ,  say

MR. BERGERE: That lanquaqe also

10

spec i f i ca f f y  s ta tes  - -  and  you  were  ca re fu  I

to caveat i t  - -  that so long as consistent

with the def in i t ions contained in Bevi f l -

And  i t  geLs  back  to  - -  i t ' s  a  b i t  c i r cu fa r ,

' l  
l  h r r f  i f  oe f  q  ha r - l <  l -  . \  t - ha  : r . n rman t  ^ f  wha t  i s

L2

.t- J

L4

15

16

L7

18

19

20

) ' 1

f ly  ash waste generated pr imari ly f rom the

combust ion of  fossi l  fuel? What does that

mean?

,IUDGE WOLGAST: Correct.

t h e  D . C .  C i r c u i L  i s  s a y i n g  t h a t  i t

lau]] l r

|  -  ^ 1 - - . .  r ^
r  r r ^dy  L  u

exc l-udeconstrue the amendment 's terms to

f rom Bev i f f ' s  scope  p rocess ing f  was tes  tha t

don' t  gual i fy as 1ow-hazarc .

MR. BERGERE: Again,  by regulat ion.

And - -

.fUDGE WOLGAST: NO. WCl1. it

Beta Court Reporting
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d i  d r  ' t -  o . 1 '  F h - F

MR. BERGERE: I  th ink the vray I

have read those decisions and understood them

in the context of  the statutory language of

Bev i l 1  i s  Lha t  u  L t imaLe fy  EPA needs  to  make

concfusions about what is high hazard, what

is fow hazard, and then adopt regufat ions to

address  Lhe  th ings  Lha t  i t  pu ] l s  ou t  o r

l eaves  i n .

, fUDGE WOLGAST: Okay. But here's

another quot.e that I think is troublesome in

that regard, because in Sol i te again,  they

say  the  fow-haza rd  c r i t e r i on  i s  so le -Ly  a

prel iminary screening device to determine

which mineral  processing wastes are speciaf

wastes, and wi l f  not be used in determining

which wastes wi l l  subsequent. ly be regulated

under subt i t l -e C.

I  mean, I  t .h ink the regulat ions

you're talk inq about would be the ul t imate

regrulat ion to make a subt i t le C

determinat ion .
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MR. BERGERE: Right.  I  woufd read

2  tha t  p rov i s ion  a1so ,  t hough ,  t o  sugges t  t ha t

3 i^rha t  they may be taLking about is s imp-ly

4 screening as to how EPA determines Lo manage

5 \ ,Jhatever invesLigat ion i t 's  reguired to make,

6 but not a determinat ion as to what

7  cons t i t u tes  a  spec ia l  was te  i t se f f .  I  t h ink

8 i t  ta lks about screening for purposes of

a  ^ n i n d  t - h 6  i r r r a c r ' i ^ - f  j ^ -  - - ^ , , 1 f  i - - f 6 l vr  v v a r r v  L r r L  a l r v c r L r l j  r l r € l L s ,  ) ,

10  p romu lga t i ng  a  regu laLo ry  f ramework .

I think where I come from here is

12  fha f  t he  reo r r l a f j 6n  - -  t he  s t .a tu te  i t se l f

' 1  3  sne r . i  f  i na l  I v  e r remnf  s  f h i s  ma fe r i  a l  And  t . hen

1"4  some ac t i on  has  to  take  p face  to  then  pu lL  i t

15  back .  And  Congress  spec i f i ca l l y  sa id  Eha t

l-6 has to be done t-hrough a formal rufemakinq,

7'7 not through var ious regufatory determinat ions

18 which in this case const i tute determinat ions

1  g  f  h . a l -  n . r i - h i  n n  n a a r l e  l -  ̂  l - ' a  r a d , r ' l  ^ f  a . l

b n A  T  A ^ h  '  F  r - l - i - I ,  i n f a r  l . \ ry v u  L u r r  f r r ! u !  u '

2L negat ive impl icat ion that because EPA didn' t

2 2  s n e c i  f  i c a l  l r - r  t h e n  l i s f  e r r e r r r  n o s s i l - r 1 e

59
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1  caLego ry ,  i nc l ud ing  g rey  i r on  f ound r i es ,  i n

2  tha t  l " i s t  o f  ma te r i a l s ,  t ha t  t he re fo re  by

?  h ^ ^ i I  i " ^  i - ^ l  ; ^ - F i ^ -  -  * ^ - , . 1 - F i ^ -  L - -  1 - ^ ^ -J  I s 9 a L  r v s  r l L r P _ L _ L L a L _ L U r r ,  c t  r c a u - t c r L  r  r , J l r  d s  r J c E r . r

4  c rea ted  tha t  comp l  i es  w i th  the  Bev i l l

5  p rov i  s i on  Lha t  t he re fo re  means ,  aga in ,  by

6  n a . r A l - i v c  i m n l i n r r - j 6 n .  f h a t  m w  r - l  i e n f  ' s  w a s t e

7 mater iaf  is in fact  ei ther not covered by the

8  o r i c r i na l  s r -onc  . ' f  t he  s ta tu te  o r  t he re fo re

9 and thereafter exempt,

JUDGE STEIN: I t  str ikes me that

1 1  v o l r r  a n r l r o ' . c h  f o  L h e  S t a t u t e  i S  a

L2 plain-meaninq approach.

'  M R .  B E R G E R E :  T h a t ' s  c o r r e c t .

JUDGE STEfN:  f t  sLr ikes me that

15  tha f - ' s  exac f l v  wha t  t he  D ,C .  C i r cu i t  has

L6  re j ec ted  i n  t hese  l i ne  o f  cases ,  t ha t  i t ' s

1 ' 7  h a e i r - : l l r z  i n l - n  :  l - h a r z r n n  c 1 . a h  l -  k ' ^  a n a l v c i c

18 f inding some measure of  ambigui ty for perhaps

19 di f ferent r€asons dependingi  on the part icufar

20  i . ssue .  Bu t  i t  seems  to  me  tha t  t he  D .C .

2L  C i r cu i t  has  e f fec t i ve l y  re jec ted  the

22 plain-meaning languagre appl ied to Lhis

60
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o l

1 part icular amendment.

Ho 'a r  dn  r rn r r  r cq r rnnd  f o  t haL?

MR. BERGERE: I  don ' t  th ink the

4 D.C. Circui t  has done that to the amendment

5  as  a  who le .  I  t h ink  i n  ve ry  spec i f i c

6 instances --  and this is for some of the

7  o the r  k inds  o f  was te  s l reams  ve ry

8 compficated. And in the one instance where

9 t - .hew ar^ ld ressod i  t  fo r  Rf -FA an. l  t  her , '  ta -Lked

10  abou t  t hese  spec i f i c  k inds  o f  p rov i s ions ,

11  they  were  L ry ing  to  reconc i l - e  two  con f l i c t i ng

L2 provis ions within RCRA: the BIF rule,

13 obviously.  which al lowed for the reguf at . ion

L4  o f  Bev i l f  was te  o r  cap tu red  the  regu la t i on  o f

15 Bevi11 waste; and the Bevi1l  exemption, which

16  s tood  a fone  and  sa id  i t  wasn ' t  cap tu red .

1 l And in  that  conte)<t ,  Lhe cour t  sa id

18 r^rel1,  you know, there is some ambigui ty,

19 because on the one hand the statute is c lear

? O  f h : f  n n r h i n a  i c  r - n  h a  z o a r , l : r - a A  A n r i  I r l - o r

2L Congress gave them author i ty to regulate

22 BIFs. boi lers and industr ia l  furnaces. And

Beta Court Reporting
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i n  t ha t  con tex t ,  t he re ' s  amb igu i t y .  Bu t  I

don ' t  t h ink  i n  t h i s  - -  I  don ' t  t h ink  l he  D .C .

C i r cu i t ' s  dec i s ions  can  be  read  fo r  t he

conLext --  the Bevi f f  Amendment i tsel f

simply ambiguous and you can never use

pfain fanguage approacLr -

I  th ink in LLre case of --  in the

ve ry  spec i f i c  i ssues  be fo re  th i s  cou r t ,  as

found by Judge Moran, the pfain language 1s

n t  a :  r  T 1 -  ' c  +  l r r  r c h  , . , - - { - ^  ^ - - ^ - - r - ^ / lf L  5  l r J  V e r r e l a L E u

or imar i lw  f rom fhe  .onbus t i on  o f  f oss i l  f ue l .

As a matter of  fact  and science before you,

tha t  i s  uncon tes ted ,  t ha t  Leed ' s  f l y

a q h  - -  d r r < l -  r ^ r : q  f l r r : q h  h ' ^ q l - o  . r F n a r . a i -  a d

nr imar i  Iw  f rom fhF  .ombus t i on  o f  f oss i l  f ue1  .

And there isn' t  an ambigui ty about that

l a n c r r r a c r e  F r r f  F \ / a n  i  f  r h e r a  r ^ r : q  e n d  r r n r r  w e n t

t o  t he  l eg i . s l ac i ve  h i s to ry ,  t ha t  l eg i s la t i ve

history supports Judge Moran's f inding that

' i  n  f  a - f  t a ^ h d r a c c  A i  ^  - ^ { -  ^ 1 r ^ ^ - ^  r - ^  - ^  F L .- r -  f i o l  c . r ] oosc  L (J  gu  L r re  way

EPA has subsequent ly  gone,  by a l lowing some

' I  
i m i  f  e d  i  n l - e r n r e t a f  i  o n  t o  s t e a m  b o i f  e r s  o r

a
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u t i - L i t i es .  T  mean  - -

JUDGE STEIN: But then what weight

shou l  d  s7p  n j r ro  F r . r  f hF  n  C  C i  r r - r l i  I  on in ions?

I  mean ,  i t ' s  c fea r  t ha t  t hey  have  wr i t t en

several  decis ions. And the later decis ions

re fe r  t o  t he  ea r f i e r  dec i s ions .  And  i t

str ikes me that for us to decide this case

without taking into account some f  air-Ly

strong language in a number of  these opinions

i s  d i f f i cu l t ,

When I  read your br ief ,  other than

d isL ingu ish ing  a  l i t t l e  b i t ,  I  don ' t  r ea l l y

s c o  f h A f  1 t ^ r r t \ / a  r o e l  l r r  a r r n n l  o d  w i t h  - -  r-10u

know, I  don' t  see us being able to wri te a

decision without not just  looking

perhaps --  i r respect ive of  what you do with

leg i s la t i ve  h i s to ry  * -  t he  D .C .  C i r cu i t  has

interpreted the language of t t iese amendments.

MR. BERGERE: WhaL I  vroufd suggest.

is that th is is dis t . inguishable from the

inst.ances in which the D.C. Circui t  has found

i f  a n n r n n r i ^ f a  f r 1  r r n  c l e e n e r  a n d  a c t t r a l l w  d O: J v  v s s P r t  u u v  q v  L u 4 r  r  ) ,
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some deference to EPA on some 1evel  of

in terpretat ion.  But  even i f  we were to do

t h a t ,  a g a i n ,  E P A  h e r e  h a s  n o t  - -  t l r e r e ' s  n o

n l e : r  r a a r r  I  ^ f ^ r 1 '  . ] a t  ^ - - i - - F ; ^ -  I 1 r . i -  ^ r , . ^L U r J  u  !  u q - L  r r  L r r a L  s a y r

foundry-generated f ly ash is not covered by

the  Bev i l f  exempt lon .  I t ' s  someth ing  tha t

has  to  be  cobb led  toge the r  f rom Erans ienL

ac t i ons  by  the  Agency  ove r  a  pe r iod  o f  yea rs ,

and then reading by negat ive impl icat ion

these  repo r t s  t o  say  we l l ,  we  d id  Lhese

reports and they only cover Lhese Lhingrs,  so

f h l 5 r c f o r c  t , t a  . a n  a . - / - o r r f  t - h ^ t  - -  r r n r r  L r n wr _ -  - - - -  _ .J ,

i t ' s  so r t  o f  l i ke  a  back -doo r  i n te rp re ta taon

of the staLute to say okay, wel l ,  they must

not have meant these things.

So I  would suggest to you that the

D.C .  C i r cu i t ' s  dec i s ions  canno t  be  read  to  be

a bfanket statement that the Bevi f l  exemption

is just  ambiguous, and every t ime, you have

to get.  into EPA's mind to f igure out what

needs to be done. This is real ly a very

speci f ic and narrow issue about what --

Beta Court Repofting
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10

JUDGE REICH: In  the Of f ice of

2 Compl iance Sector Notebook on the Prof i fe of

3 t .he Metal  Cast ing Industry,  i t  says the

4  was tes  assoc iaLed  w i th  me ta -L  cas t i ng  me-L t i ng

5  ope ra t i ons  i nc lude  fug i t i ve  dus t  and  s lag .

6 Lead and chromium contaminat ion may cause the

^  - -  s r r h - i e r - f  f o  F C F A  a s  a> - L a v  L U  ' J E  r u u j r L u

8 hazardous waste.

9 Is thac a correct staLement?

MR. BERGERE: I  th ink i t . 's  not.  a

11  co r rec t  s ta temen t .  T  th ink  i t ' s  an  i nco r rec t

L2  s ta temen t .  Some o f  i t  dea l s  w i th

1 ' 1  f  e r m i n n l n r r r r  o n e  . ) f  t h c  I  h i n . r s  t h a t  IL f r f r r Y  r  u r r s  L

1 4  w a s  - -  I ' v e  b e e n  i n v o l v e d  i n  t h i s  c a s e  s i n c e

15 the c i ta t ion was f i rs t  f i led.  And when the

16 EPA --  when I  d iscussed wi th the EPA

' L 7  i  n s n e c t o r  a n c l  t h e  E P A  a f . t o r n e v  t h e  B e v i f f

1 8  e x F m n f i  o n .  f h e w  d i d n ' C  e v e n  k n o w  w h a r  f h e  f l r z

19 ash exempt ion was.  They thought  f  was

2 0  t a l k i n g  a b o u t  s t e e l  s l a g .

This  is  a case where an enforcement

22 act ion was taken. And after the fact ,  the
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dv c r rLy

th is mater ial  is

statement is an

what the Agency'

Bev i l f  a l l ows .

come up with a reason why

F . { c m n f  T  | - h i n k  f h a t

overbroad statement about

au tho r i t y  i s  based  on  wha t

JUDGE REICH: This  may go beyond

what  you know, in  which case,  fee l  f ree to

10

say so. BuL the transmit tal  message from t tre

administrator impl ies that these documents

I , tere prepared ,  among other things ,  wi  th

industry input.  Do you have any idea about

the genesis of  Lhis document,  and why

indust.ry woufd not have objected Lo LhaL

language ?

MR. BERGERE: I  don' t  know that

industry didn' t  object to the language, so

I 'm  no t  i n  a  pos i t i on  to  say .  And  I  t h ink

what I woufd -- from my personaf experience

and being a governmenE regufator in the past

and working in --  on rulemakinqs and pol ic ies

with the Agency, the fact .  thaL j  L was

developed in conjunct ion with doesn' t

1 1

L2

13

L 4

15

l . O

1 1

18

L 9

20

2L

22
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I  n e r : e s s a r i  l r r  m e : n  t h e r e  w a s  a c c o r d  e i t h e r .

2  E P A  r l f i m a i c l v  i s  t h e  a r b i t e r  o I  t h o s e  i s s u e s

I  a n d  i s s r r c q  f h e  n n l i r . i e s  i I  f F F l s  m e e t -  i t s

4  n e e d s ,  a n d  d o e s n ' t  n e c e s s a r i l y  a g r e e  w i t h

E  . i - 1 , , ^ F - , ,  ^ t  t  r 1 ^ ^r -Lrruus Lr y d _L -t L ne L1me .

6 I  have noth ing fur ther  unfess you

7  h a r r e  a n o t h F r  c n r e q f  i  n n  r l o l ' d  1  i  k e  m a  l - 6

I  address.

Thank  you ,  I  app rec ia te  you r  t ime .

, fUDGE REfCH: Mr.  Raack, you have

11 f ive minutes for rebuttal  .

MR. RAACK: I  just  have a couple of

13 poj -nts .  f  may not  need a l l  that  t ime.

10

L2

L4

.l_:)

J U D G E  R E T C H :  T h a L ' s  f i n e .

MR. RAACK: I  just  qu ickfy  wanL to

16 come back and reaff i rm that i t  is  our

1 -7  pos i t i on  tha t  t he  D .C .  C i r cu i t  cases  shou fd

18 be fol lowed in this case. We think they are

L9  on  po in t .  t h i s  wasn ' t  d i c t a ,  t h i s  i sn ' t

20  anecdo ta f .  And  wha t  t he  D ,C ,  C i r cu i t  Cour t

2L had to f ind; the predicaEe 1egal conclusions

22 of 1aw had to f ind in the cases before iL
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were that the terms of the statute were not

c lea r  enough  to  gu ide  the  Agency  to  mdke

these kind of  decis ions esnecial lv when i t

came Lo  co -p rocess ing ,  as  i t  d id  i n  t he

Horsetread case and. the co-processing here,

the language of th is statute is not cfear

enougtr .

I t ' s  ou r  pos i t i on  as  i t .  was  Lhe

court .  '  s that Lhe Ieqis lat ive hist .ory in that

* ^ i - r  r r - - r  r r - ^
P U f  I I L  L I  I O .  L  L I I EI  0 r :crnferenr-a rpyr . \  r  l -  i  e r i  nht-  nn

1 1 high-volume, Iow-toxic cr i ter ia and standard

L2 was to be the way the Aqency interpreted who

13 was to be studied and what the process was to

inc lude .I 4

15 . T r t c f  ^  r n r r n l  e  n f  n n i  n f  c  ^ h n r r f  q r h a t

counse l  has  sa id .  He  c la ims  tha t  u t i L i t yL6

1_7 wastes have simi l -ar contaminants,  and that 's

18 true. Ut i l i ty wastes were found t .o have lead

1-9 and cadmium. But  as he r ight ly  noted,  not  at

F L ^ - ^  1 ^ - . ^ l  ^  , . , ^ 1  I  - ^ . . 1 - ^ * ^  ^ l ^ - ^  r ^  r l - ^ - -. . , r '  nowhere  c lose  to  t l ,= -=20

2L levels .  In  fact ,  the TCLP resuf ts  t t ra t  were

22 n l t f  in t . r  thF  ranor f  t c t  Con. r rFss  show sorne!  L v  r v r 4 v !  L r
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- l  b a r e  e x c e e d e n c e s  o f  t h e  T C L P  r e g s '  r e g u f a t o r y

2 levefs.  And these again are upwards of  180

3  t i m e s  t h e  f e v e f .  A n d  t h a t ' s  t h e  v e r y  p o i n t

4  h e r e  f  f  f h e  A . r a n . - l r  i c  } - ' n r r n d  t - ^  i  h t d r n r a t -L v  r r r L E r P ! L L

5 this as fow hazard waste, then i ron foundries

6  don ' t  ca tego r i ca l - I y  make  i t ,  t hey  a ren , t

7  ca tego r i ca l l y  i nc fuded .

The second point  is  - -  that  he

9 admit t .ed the studv fhat the A.rFn.\ /  conduct€d

10  was  comp le te .  And  tha t ' s  exac t l y  r i ghE .  The

11 Agency's r^rork under Bevi l l  is  complete.  I t

12 studied al- f  of  the wastes that i t  bel ieved

13 were exempt,  and i t 's  made a f inat regulatory

14 determinat ion as to those wastes.

1 5 The  las t  t h ing  I ' l f  no te  abou t  h i s

16 statemenL was that th is is not an

L"1 af ter- the-fact theory,  of  course, as every

18 document that we point  to that indicat.es what

19 the Agency's posi t ion is was publ ished and

20 issued before the complaint .  in this case.

2L Their entire argument is that the

22 statute is whol1v uriambiquous and
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1 a1l"  -encompas s ing, and to f ind this,  the Board

2 has to reopen a concluded regulatory marrer,

3  d i s rega rd  t he  Agency ' s  2? -yea r  pos i t i on ,  t he

4  c l e a r  l e o i s l a f i r r e  h i  s t - o r w -  t h e  D . C .  C i r c u i t

5  Cour t ' s  Bev i f f  dec i s ions  tha t  a re  d i recE ly  on

6  po in t ,  and  the  admin i s t ra to r ' s  1981

7  s ta temen t .

8 They have a heavy burden, and we

9  don ' t  t h ink  they ' ve  even  come c fose  to  g i v ing

10 you what you need to disregard those

11  s ta temen ts .

L2 Thank you again for your

13  cons ide ra t i on .  Tha t . ' s  a1 f  I  have .

L4 . IUDGE REICH: Thank you, Mr.  Raack.

15 I 'd f ike to thank counsel for what I  found to

15 be a real ly excel lent argr.rment,  and we wi l - f

17 take the matter under advisement and vre stand

18 adjourned.

(Whereupon, at  approximately

11 :33  a .m. ,  t he  PROCEEDINGS were

: A i n r r r n a z l  \

* * * * J .

L9

20

2L

22
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