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Visit: TrialPartnerOnDemand.com

There Are Times When A Reasonable Settlement Cannot Be Achieved. That Is 
When A Jury Trial Is Your Client’s Only Route To A Fair Resolution. It Also Is A 
Rare Opportunity For A Fun And Rewarding Courtroom Experience. But Only If 
You Have The Firepower You Need To Compete And Win.

When Your Team Needs To Add A Battle-Tested Trial Lawyer – With A 
Preeminent Peer-Review Rating For Twenty Consecutive Years – Please Go To 
TrialPartnerOnDemand.com.  Find The Reinforcements You Need Instantaneously, 
At The Click Of A Mouse.  And When The Case Is Over, Your Reduction In Force 
Back To Its Original Size Is Equally As Fast And Trouble-Free.
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Workshops and Legal Clinics 
June
9 
Valencia County Free Legal Clinic:  
10 a.m.–2 p.m., 13th Judicial District Court, 
Los Lunas, 505-865-4639

15 
Family Law Clinic:  
10 a.m.–1 p.m., Second Judicial District 
Court, Albuquerque, 1-877-266-9861

15 
Common Legal Issues for  
Senior Citizens Workshop:  
10–11:15 a.m., workshop  
Noon–1 p.m., POA AHCD clinic,  
Campos Senior Citizens Center, Santa Rosa, 
1-800-876-6657

21 
Cibola County Free Legal Clinic:  
10 a.m.–2 p.m., 13th Judicial District Court, 
Grants, 505-287-8831

22 
Consumer Debt/Bankruptcy Workshop:  
6–9 p.m., State Bar Center, Albuquerque, 
505-797-6094

29 
Common Legal Issues for  
Senior Citizens Workshop:  
9:30–10:45 a.m., workshop  
12:15–1:15 p.m., POA AHCD clinic,  
Socorro County Senior  Center, Socorro, 
1-800-876-6657

Meetings
June
8 
Animal Law Section BOD,  
Noon, State Bar Center

8 
Children’s Law Section BOD,  
Noon, Juvenile Justice Center

8 
Taxation Section BOD,  
11 a.m., teleconference

9 
Business Law Section BOD,  
4 p.m., teleconference

9 
Public Law Section BOD,  
Noon, Montgomery & Andrews, Santa Fe

10 
Criminal Law Section BOD,  
Noon, Kelley & Boone, Albuquerque

17 
Family Law Section BOD,  
9 a.m., teleconference

17 
Trial Practice Section BOD,  
Noon, State Bar Center

17 
Alternative Dispute Resolution 
Committee, 5 p.m., home of Co-chair 
Sharon Ortiz
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About the Cover Image: Paradise Found, pastel, 11 x 14 inches
Janice St. Marie paints and draws tradtional, representational landscapes in addition to her carrer in graphic design, 
based in Santa Fe. The drama of sky and earth and light and shadow entrances St. Marie. Living in New Mexico has provided 
her with an abundance of beautiful destinations for landscape painting. She combines her love of travel with her love 
of art and has been fortunate to paint in Spain, Italy, Ireland, Sri Lanka and many other places. She paints en plein air as 
well as in the studio, with pen and ink, watercolor, pencil and acrylic but has always loved pastels which are her primary 
medium. For more of her work visit www.janicestmarie.com.
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Notices
Professionalism TipCourt News

New Mexico Supreme Court
Notice of Vacancies on Supreme 
Court Committees
	 The Supreme Court of New Mexico is 
seeking applications to fill vacancies on 
the following Supreme Court commit-
tees: Board of Bar Examiners (1 vacancy), 
Joint Committee on Rules of Procedure (1 
vacancy) and Metropolitan Courts Rules 
Committee (1 vacancy). Unless otherwise 
noted, all licensed New Mexico attorneys 
are eligible to apply. Anyone interested in 
volunteering to serve on one or more of 
these committees may apply by sending 
a letter of interest and resume by mail 
to Joey D. Moya, Chief Clerk, P.O. Box 
848, Santa Fe, New Mexico 87504-0848, 
by fax to 505-827-4837, or by email to 
nmsupremecourtclerk@nmcourts.gov. 
The letter of interest should describe the 
applicant’s qualifications and should list 
committees in order of preference if ap-
plying to more than one committee. The 
deadline for applications is June 10.

State Bar News
Attorney Support Groups
•	 June 13, 5:30 p.m. 
	� UNM School of Law, 1117 Stanford NE, 

Albuquerque, King Room in the Law 
Library (the group meets on the second 
Monday of the month). To increase 
access, teleconference participation is 
now available. Dial 1-866-640-4044 and 
enter code 7976003#.

•	 June 20, 7:30 a.m.
	� First United Methodist Church, 4th 

and Lead SW, Albuquerque (the group 
meets the third Monday of the month.)

•	 Aug. 1, 5:30 p.m. 
	� First United Methodist Church, 4th 

and Lead SW, Albuquerque (the group 
meets the first Monday of the month.)

For more information, contact Hilary 
Noskin, 505-449-7984 or Bill Stratvert, 
505-242-6845.

Appellate Practice Section
Brown Bag Lunch with Chief Judge 
Michael E. Vigil
	 State Bar members are invited to join the 
Appellate Practice Section and the Young 
Lawyers Division for the next brown bag 
lunch at noon on June 10, at the State Bar 
Center in Albuquerque. The guest will be 
Chief Judge Michael E. Vigil of the New 
Mexico Court of Appeals. The brown bag 
lunch series is informal and is intended to 

With respect to the courts and other tribunals: 
I will voluntarily withdraw claims or defenses when they are superfluous or do 
not have merit.

create opportunities for appellate judges and 
the practitioners who appear before them to 
exchange ideas and to get to know each other 
better. Attendees should bring their own 
brown bag lunch. Space is limited, so email 
Tim Atler at tja@atlerfirm.com to attend. 
	 Chief Judge Vigil is a 1976 graduate 
of Georgetown University Law Center in 
Washington, D.C. where he was an editor 
of the Georgetown Law Journal. He was one 
of the original staff attorneys for the Court’s 
prehearing division from 1976 until 1979. 
He then entered the private practice of law, 
focusing on criminal defense and civil liti-
gation, with an emphasis on personal injury 
and medical malpractice in the civil field. 
He is a past member of the New Mexico 
Criminal Defense Lawyers Association, 
National Association of Criminal Defense 
Lawyers, Association of Trial Lawyers of 
America and American Inns of Court. 

Children’s Law Section
Donate to the  
Annual Art Contest Fund
	 The Children’s Law Section seeks dona-
tions for its annual art contest fund. The 
contest aims to help improve the lives of 
New Mexico’s youth who are involved with 
the juvenile justice system. The generous 
donations received each year and the com-
munity help defray the cost of supplies, 
prizes and an award reception. Through 
the years, the contest has demonstrated 
that communicating ideas and emotions 
through art and writing fosters thought 
and discussion among youth on how to 
change their lives for the better. To make a 
tax deductible donation, make a check out 
to the New Mexico State Bar Foundation 
and write “Children’s Law Section Art 
Contest Fund” in the memo line. Mail 
checks to: State Bar of New Mexico, Attn: 
Breanna Henley, PO Box 92860, Albuquer-
que, NM 87199. For more information 
contact Ali Pauk, alison.pauk@lopdnm.us.

Committee on Women and 
the Legal Profession
Rosemary Traub Receives Justice 
Minzner Award
	 The Committee on Women and the 
Legal Profession will present the Justice 

Pamela B. Minzner Outstanding Advocacy 
for Women Award to Rosemary Traub of 
New Mexico Legal Aid. The ceremony 
will be from 5:30–7:30 p.m., June 9, at the 
Albuquerque Country Club. Appetizers 
will be provided by the Committee and 
a cash bar will be available. R.S.V.P.s are 
appreciated and can be sent to Zoë Lees, 
zel@modrall.com.

Entrepreneurs in Community 
Lawyering
Now Accepting Applications
	 The New Mexico State Bar Founda-
tion announces its new legal incubator 
initiative, Entrepreneurs in Community 
Lawyering. ECL will help new attorneys 
to start successful and profitable, solo 
and small firm practices throughout New 
Mexico. Each year, ECL will accept three 
licensed attorneys with 0-3 years of prac-
tice who are passionate about starting their 
own solo or small firm practice. ECL is a 24 
month program that will provide extensive 
training in both the practice of law and 
how to run a law practice as a successful 
business. ECL will provide subsidized 
office space, office equipment, State Bar 
licensing fees, CLE and mentorship fees. 
ECL will begin operations in October 
and the Bar Foundation is now accepting 
applications from qualified practitioners. 
To view the program description, www.
nmbar.org/ECL. For more information, 
contact Director of Legal Services Stormy 
Ralstin at 505-797-6053.

UNM
Law Library
Hours Through Aug. 21
Building & Circulation
	 Monday–Thursday 	 8 a.m.–8 p.m.
	 Friday		  8 a.m.–6 p.m.
	 Saturday		  10 a.m.–6 p.m.
	 Sunday		  noon–6 p.m.
Reference
	 Monday–Friday	 9 a.m.–6 p.m.
	 Saturday–Sunday	 Closed
Holiday Closures
	 Independence Day: July 4

mailto:nmsupremecourtclerk@nmcourts.gov
mailto:tja@atlerfirm.com
mailto:alison.pauk@lopdnm.us
mailto:zel@modrall.com
http://www.nmbar.org/ECL
http://www.nmbar.org/ECL
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Other Bars
First Judicial District Bar  
Association
June Buffet Luncheon with  
Judge Martha Vázquez
	 Join the First Judicial District Bar 
Association for its June buffet luncheon 
from noon– 1 p.m., June 20, at the Hilton 
Hotel, 100 Sandoval Street, Santa Fe. Hon. 
Martha Vázquez, U.S. District Judge for the 
District of New Mexico, will speak about 
practice in the federal courts and matters 
affecting the District of New Mexico and 
will answer questions. Attendance is $15 
and includes a buffet lunch. R.S.V.P. by 5 
p.m. on June 16 to Erin McSherry at erin.
mcsherry@state.nm.us.

New Mexico Criminal Defense 
Lawyers Association
Evidence and Jury Trials CLE
	 Law and technology change the play-
ing field in today’s trial practice. Learn 
evidentiary issues involving the internet, 
character evidence and biased jurors at the 
New Mexico Criminal Defense Lawyers 
Association’s “Evidence & Jury Trials in 
the 21st Century” CLE (6.0 G) on June 17 
in Albuquerque. This seminar includes 
NMCDLA’s annual membership meeting 
and Driscoll Award ceremony. Afterwards, 
NMCDLA members and their families and 
friends are invited to the annual member-
ship party and silent auction. Visit www.
nmcdla.org to join NMCDLA and register 
for the seminar today.

New Mexico Lawyers  
and Judges  

Assistance Program

Help and support are only a phone call away. 
24-Hour Helpline

Attorneys/Law Students
505-228-1948 • 800-860-4914 

Judges
888-502-1289

www.nmbar.org > for Members >  
Lawyers/Judges Assistance

New Mexico Defense Lawyers 
Association
Save the Date: ‘Women in the 
Courtroom’ Seminar
	 The New Mexico Defense Lawyers As-
sociation will present “I’m with her!  Women 
in the Courtroom VI: Uniting for Success” 
(4.5 G, 1.0 EP) Aug. 5 at the Albuquerque 
Jewish Community Center. This dynamic 
day-long CLE seminar will  enhance the 
skills of all female attorneys. It will conclude 
with a wine tasting reception. Save the date; 
registration will open in July at www.nmdla.
org. For more information call NMDLA at 
505-797-6021.

Other News
Southwest Women’s Law 
Center
Legal Issues Facing Women  
Seeking Healthcare 
	 The Southwest Women’s Law Center in-
vites the legal community to attend its Lunch 
and Learn Mini Series “Legal Issues Facing 
Women Seeking Healthcare” (1.0 G) at 11:30 
a.m.–1 p.m., June 9 at the SWLC, 1410 Coal 
Avenue SW, Albuquerque. Registration and 
a light lunch will begin at 11:30 am. The 
course provides an opportunity for lawyers 
and educators to understand the legal issues 
and challenges facing women and girls who 
are seeking healthcare. This presentation 
will provide an overview of statewide cuts 
to Medicaid services and highlight the in-
dependent challenges that women and girls 
who reside the rural New Mexico face when 
trying to access health services. Register at 
www.swwomenslaw.org or by contacting 
Sarah Coffey at 505-244-0502 or info@
swwomenslaw.org. Registration is $20 and 
registrations will be accepted at the door.

Specializing in services for attorneys and 
law firms. Full credit union memberships 

available to State Bar members, their 
employees and families. 

Lines of credit, business checking, business 
Visa credit cards, IOLTA accounts, checking, 
savings, auto loans, mortgages, and more.

Call 888-342-8766, come in to one nine 
branches, or visit www.useaglefcu.org.

Member Benefit
F e a t u r e d

mailto:mcsherry@state.nm.us
http://www.nmcdla.org
http://www.nmcdla.org
http://www.nmbar.org
http://www.nmdla
http://www.swwomenslaw.org
http://www.useaglefcu.org


6     Bar Bulletin - June 8, 2016 - Volume 55, No. 23

Opinions
As Updated by the Clerk of the New Mexico Court of Appeals

Mark Reynolds, Chief Clerk New Mexico Court of Appeals 
PO Box 2008 • Santa Fe, NM 87504-2008 • 505-827-4925

Effective May 27, 2016

Published Opinions

No.  33064	 11th Jud Dist San Juan CR-12-537, STATE v L BRANCH (affirm in part, reverse in part and remand)	 5/23/2016
No.  34303	 12th Jud Dist Otero CR-13-122, STATE v J RAMIREZ (affirm)	 5/25/2016

Unublished Opinions

No.  34896	 2nd Jud Dist Bernalillo CV-13-8300 F THOMAS v C FULLER MD (reverse)	 5/23/2016
No.  35140	 2nd Jud Dist Bernalillo CV-14-5847, M ROLDAN v CITY OF ALB (affirm)	 5/23/2016
No.  34734	 5th Jud Dist Lea CV-13-429, F DOMBOS v O IZQUIERDO (affirm)	 5/23/2016
No.  35015	 2nd Jud Dist Bernalillo LR-14-10, STATE v E GARCIA (affirm)	 5/23/2016
No.  34525	 9th Jud Dist Roosevelt SA-12-6, ADOPTION OF RUSSEL C. (affirm)	 5/24/2016
No.  35097	 WCA-13-62350, D COKE v S STOCK (affirm)		  5/25/2016
No.  35119	 11th Jud Dist McKinley CV-13-514, GALLUP INDEPENDENT v K KRQE (affirm)	 5/25/2016
No.  35181	 4th Jud Dist San Miguel CV-13-345, CITIFINANCIAL v E TRUJILLO (dismiss)	 5/25/2016
No.  34630	 2nd Jud Dist Bernalillo CR-11-2457, STATE v J LAWLER (affirm)	 5/25/2016
No.  35019	 1st Jud Dist Santa Fe CV-13-2887, JP MORGAN v M ORTIZ (affirm)	 5/25/2016
No.  35104	 WCA-11-461, C CHAVEZ v LOVELACE WOMEN’S (affirm)	 5/25/2016 
No.  34635	 2nd Jud Dist Bernalillo CV-13-4584, MATRIX v A LARRIBAS (reverse and remand)	 5/26/2016
No.  34818	 9th Jud Dist Roosevelt CR-14-15, STATE v R CLAUDIO (affirm)	 5/26/2016

Slip Opinions for Published Opinions may be read on the Court’s website:
http://coa.nmcourts.gov/documents/index.htm

http://coa.nmcourts.gov/documents/index.htm
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On May 12, the Criminal Law Section partnered with 
KUNM to host the Second Judicial District Attorney 
Candidate Primary Election Forum. Democratic primary 
opponents, Raul Torrez and Edmund “Ed” Perea, par-
ticipated in the forum. Questions for the candidates were 
collected from Criminal Law Section members and the 
community. The event was moderated by KUNM News 
Director Elaine Baumgartel. The primary forum was vid-
eotaped and can watched on YouTube at www.youtube.
com/watch?v=2YRacaA0fCM.

Second Judicial District Attorney Candidate 
Primary Election Forum

Elaine Baumgartel (center) moderated the forum between Democratic 
primary candidates Raul Torrez (left) and Edmund “Ed” Perea (right).

Editor’s note: Due to the Bar Bulletin printing schedule, this issue printed before the results of the June 7 primary election were announced.

Republican candidate Simon Kubiak 
(right) with Yvonne Chicoine.

Republican candidate Simon Kubiak ran unopposed for 
his party’s nomination and therefore did not participate in 
the Democratic primary forum. However, both Democratic 
candidates and Mr. Kubiak agreed to participate in a district 
attorney election forum prior to the general election in 
November. The forum is scheduled for October. 

For more information, contact Criminal Law Section Chair 
Julpa Davé at julpa.dave@lopdnm.us.

http://www.youtube
mailto:julpa.dave@lopdnm.us
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Legal Education

9	 Legal Issues Facing Women Seeking 
Healthcare

	 1.0 G
	 Live Program, Albuquerque
	 Southwest Women’s Law Center
	 swwomenslaw.org

16	 Negotiating and Drafting Issues 
with Small Commercial Leases  

	 1.0 G
	 Teleseminar
	 Center for Legal Education of NMSBF
	 www.nmbar.org

June

16–17	 Ninth Annual New Mexico Legal 
Service Providers Conference: 
Holistically Addressing Poverty and 
Advancing Equity for Women and 
Families in New Mexico

	 10.0 G, 2.0 EP
	 Live Seminar, Albuquerque
	 Center for Legal Education of NMSBF
	 www.nmbar.org

17	 Legal Ethics in Contract Drafting 
	 1.0 EP
	 Teleseminar
	 Center for Legal Education of NMSBF
	 www.nmbar.org

17	 Evidence & Jury Trials in the 21st 
Century

	 6.0 G
	 Live Seminar, Albuquerque
	 New Mexico Criminal Defense 

Lawyers Association
	 www.nmcdla.org

24	 Ethics and Social Media: Current 
Developments

	 1.0 EP
	 Teleseminar
	 Center for Legal Education of NMSBF
	 www.nmbar.org

July

13	 Hydrology and the Law
	 6.5 G
	 Live Seminar, Santa Fe
	 Law Seminars International
	 www.lawseminars.com

14	 Natural Resource Damages
	 10.0 G
	 Live Seminar, Santa Fe
	 Law Seminars International
	 www.lawseminars.com

15	 The Ethics of Creating Attorney-
Client Relationships in the 
Electronic Age 

	 1.0 G
	 Teleseminar
	 Center for Legal Education of NMSBF
	 www.nmbar.org

19	 Essentials of Employment Law
	 6.6 G
	 Live Seminar
	 Sterling Education Services Inc.
	 www.sterlingeducation.com

21	 Drafting Sales Agents’ Agreements  
	 1.0 G
	 Teleseminar
	 Center for Legal Education of NMSBF
	 www.nmbar.org

28	 Reciprocity—Introduction to the 
Practice of Law in New Mexico

	 4.5 G, 2.5 EP
	 Live Seminar, Albuquerque
	 Center for Legal Education of NMSBF
	 www.nmbar.org

29	 Talkin ‘Bout My Generation: 
Professional Responsibility 
Dilemmas Among Generations 
(2015)

	 3.0 EP
	 Live Replay, Albuquerque
	 Center for Legal Education of NMSBF
	 www.nmbar.org

29	 Civility and Professionalism 
(Ethicspalooza Redux – Winter 
2015 Edition)

	 1.0 EP
	 Live Replay, Albuquerque
	 Center for Legal Education of NMSBF
	 www.nmbar.org

29	 Everything Old is New Again - How 
the Disciplinary Board Works 
(Ethicspalooza Redux – Winter 
2015 Edition)

	 1.0 EP
	 Live Replay, Albuquerque
	 Center for Legal Education of NMSBF
	 www.nmbar.org

Listings in the Bar Bulletin CLE Calendar are derived from course provider submissions. All MCLE approved continuing legal education courses can be listed free of 
charge. Send submissions to notices@nmbar.org. Include course title, credits, location, course provider and registration instructions.

http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmcdla.org
http://www.nmbar.org
http://www.lawseminars.com
http://www.lawseminars.com
http://www.nmbar.org
http://www.sterlingeducation.com
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
mailto:notices@nmbar.org
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Legal Education www.nmbar.org

2	 Due Diligence in Real Estate 
Acquisitions 

	 1.0 G
	 Teleseminar
	 Center for Legal Education of NMSBF
	 www.nmbar.org

9	 Charging Orders in Business 
Transactions 

	 1.0 G
	 Teleseminar
	 Center for Legal Education of NMSBF
	 www.nmbar.org

10	 Role of Public Benefits in Estate 
Planning 

	 1.0 G
	 Teleseminar
	 Center for Legal Education of NMSBF
	 www.nmbar.org

August

11	 13th Annual Comprehensive 
Conference on Energy in the 
Southwest

	 13.2 G
	 Live Seminar, Santa Fe
	 Law Seminars International
	 www.lawseminars.com

19–20	 2016 Annual Meeting–Bench & Bar 
Conference

	 12.5 CLE credits (including at least 
5.0 EP)

	 Live Seminar, Santa Fe
	 Center for Legal Education of NMSBF
	 www.nmbar.org

23	 Drafting Employment Separation 
Agreements 

	 1.0 G
	 Teleseminar
	 Center for Legal Education of NMSBF
	 www.nmbar.org

31	 Lawyer Ethics and Disputes with 
Clients   

	 1.0 EP
	 Teleseminar
	 Center for Legal Education of NMSBF
	 www.nmbar.org

9	 2015 Fiduciary Litigation Update 
	 1.0 G
	 Teleseminar
	 Center for Legal Education of NMSBF
	 www.nmbar.org

15	 Liquidated Damages in Contracts 
	 1.0 G
	 Teleseminar
	 Center for Legal Education of NMSBF
	 www.nmbar.org

September

4	 Indemnification Provisions in 
Contracts 

	 1.0 G
	 Teleseminar
	 Center for Legal Education of NMSBF
	 www.nmbar.org

5	 Managing Employee Leave 
	 1.0 G
	 Teleseminar
	 Center for Legal Education of NMSBF
	 www.nmbar.org

October

20	 Estate Planning for Firearms  
	 1.0 G
	 Teleseminar
	 Center for Legal Education of NMSBF
	 www.nmbar.org

23	 Ethics and Keeping Secrets 
or Telling Tales in Joint 
Representations 

	 1.0 G
	 Teleseminar
	 Center for Legal Education of NMSBF
	 www.nmbar.org

29	 Estate Planning for Liquidity 
	 1.0 G
	 Teleseminar
	 Center for Legal Education of NMSBF
	 www.nmbar.org

14	 Citizenfour—The Edward Snowden 
Story

	 3.2 G
	 Live Seminar
	 Federal Bar Association, New Mexico 

Chapter
	 505-268-3999

21	 Ethics and Cloud Computing 
	 1.0 G
	 Teleseminar
	 Center for Legal Education of NMSBF
	 www.nmbar.org

25	 Fiduciary Standards in Business 
Transactions: Good faith and Fair 
Dealing 

	 1.0 G
	 Teleseminar
	 Center for Legal Education of NMSBF
	 www.nmbar.org

http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.lawseminars.com
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org


10     Bar Bulletin - June 8, 2016 - Volume 55, No. 23

Joey D. Moya, Chief Clerk New Mexico Supreme Court  
PO Box 848 • Santa Fe, NM 87504-0848 • (505) 827-4860

Writs of Certiorari
As Updated by the Clerk of the New Mexico Supreme Court

Petitions for Writ of Certiorari Filed and Pending:
Date Petition Filed

No. 35,903	 Las Cruces Medical v.  
Mikeska	 COA 33,836	 05/20/16

No. 35,900	 Lovato v. Wetsel	 12-501	 05/18/16
No. 35,898	 Rodriguez v. State	 12-501	 05/18/16
No. 35,897	 Schueller v. Schultz	 COA 34,598	 05/17/16
No. 35,896	 Johnston v. Martinez	 12-501	 05/16/16
No. 35,894	 Griego v. Smith	 12-501	 05/13/16
No. 35,893	 State v. Crutcher	 COA 34,207	 05/12/16
No. 35,891	 State v. Flores	 COA 35,070	 05/11/16
No. 35,895	 Caouette v. Martinez	 12-501	 05/06/16
No. 35,889	 Ford v. Lytle	 12-501	 05/06/16
No. 35,886	 State v. Otero	 COA 34,893	 05/06/16
No. 35,885	 Smith v. Johnson	 12-501	 05/06/16
No. 35,884	 State v. Torres	 COA 34,894	 05/06/16
No. 35,882	 State v. Head	 COA 34,902	 05/05/16
No. 35,880	 Fierro v. Smith	 12-501	 05/04/16
No. 35,873	 State v. Justin D.	 COA 34,858	 05/02/16
No. 35,876	 State v. Natalie W.P.	 COA 34,684	 04/29/16
No. 35,870	 State v. Maestas	 COA 33,191	 04/29/16
No. 35,864	 State v. Radosevich	 COA 33,282	 04/28/16
No. 35,866	 State v. Hoffman	 COA 34,414	 04/27/16
No. 35,861	 Morrisette v. State	 12-501	 04/27/16
No. 35,863	 Maestas v. State	 12-501	 04/22/16
No. 35,857	 State v. Foster	 COA 34,418/34,553	 04/19/16
No. 35,858	 Baca v.  

First Judicial District Court	 12-501	 04/18/16
No. 35,853	 State v. Sena	 COA 33,889	 04/15/16
No. 35,849	 Blackwell v. Horton	 12-501	 04/08/16
No. 35,835	 Pittman v. Smith	 12-501	 04/01/16
No. 35,828	 Patscheck v. Wetzel	 12-501	 03/29/16
No. 35,825	 Bodley v. Goodman	 COA 34,343	 03/28/16
No. 35,822	 Chavez v. Wrigley	 12-501	 03/24/16
No. 35,821	 Pense v. Heredia	 12-501	 03/23/16
No. 35,814	 Campos v. Garcia	 12-501	 03/16/16
No. 35,804	 Jackson v. Wetzel	 12-501	 03/14/16
No. 35,803	 Dunn v. Hatch	 12-501	 03/14/16
No. 35,802	 Santillanes v. Smith	 12-501	 03/14/16
No. 35,771	 State v. Garcia	 COA 33,425	 02/24/16
No. 35,749	 State v. Vargas	 COA 33,247	 02/11/16
No. 35,748	 State v. Vargas	 COA 33,247	 02/11/16
No. 35,747	 Sicre v. Perez	 12-501	 02/04/16
No. 35,746	 Bradford v. Hatch	 12-501	 02/01/16
No. 35,722	 James v. Smith	 12-501	 01/25/16
No. 35,711	 Foster v. Lea County	 12-501	 01/25/16
No. 35,718	 Garcia v. Franwer	 12-501	 01/19/16
No. 35,717	 Castillo v. Franco	 12-501	 01/19/16
No. 35,702	 Steiner v. State	 12-501	 01/12/16

No. 35,682	 Peterson v. LeMaster	 12-501	 01/05/16
No. 35,677	 Sanchez v. Mares	 12-501	 01/05/16
No. 35,669	 Martin v. State	 12-501	 12/30/15
No. 35,665	 Kading v. Lopez	 12-501	 12/29/15
No. 35,664	 Martinez v. Franco	 12-501	 12/29/15
No. 35,657	 Ira Janecka	 12-501	 12/28/15
No. 35,671	 Riley v. Wrigley	 12-501	 12/21/15
No. 35,649	 Miera v. Hatch	 12-501	 12/18/15
No. 35,641	 Garcia v. Hatch Valley  

Public Schools	 COA 33,310	 12/16/15
No. 35,661	 Benjamin v. State	 12-501	 12/16/15
No. 35,654	 Dimas v. Wrigley	 12-501	 12/11/15
No. 35,635	 Robles v. State	 12-501	 12/10/15
No. 35,674	 Bledsoe v. Martinez	 12-501	 12/09/15
No. 35,653	 Pallares v. Martinez	 12-501	 12/09/15
No. 35,637	 Lopez v. Frawner	 12-501	 12/07/15
No. 35,268	 Saiz v. State	 12-501	 12/01/15
No. 35,522	 Denham v. State	 12-501	 09/21/15
No. 35,495	 Stengel v. Roark	 12-501	 08/21/15
No. 35,479	 Johnson v. Hatch	 12-501	 08/17/15
No. 35,474	 State v. Ross	 COA 33,966	 08/17/15
No. 35,466	 Garcia v. Wrigley	 12-501	 08/06/15
No. 35,422	 State v. Johnson	 12-501	 07/17/15
No. 35,372	 Martinez v. State	 12-501	 06/22/15
No. 35,370	 Chavez v. Hatch	 12-501	 06/15/15
No. 35,353	 Collins v. Garrett	 COA 34,368	 06/12/15
No. 35,335	 Chavez v. Hatch	 12-501	 06/03/15
No. 35,371	 Pierce v. Nance	 12-501	 05/22/15
No. 35,266	 Guy v. N.M. Dept. of  

Corrections	 12-501	 04/30/15
No. 35,261	 Trujillo v. Hickson	 12-501	 04/23/15
No. 35,097	 Marrah v. Swisstack	 12-501	 01/26/15
No. 35,099	 Keller v. Horton	 12-501	 12/11/14
No. 34,937	 Pittman v. N.M.  

Corrections Dept.	 12-501	 10/20/14
No. 34,932	 Gonzales v. Sanchez	 12-501	 10/16/14
No. 34,907	 Cantone v. Franco	 12-501	 09/11/14
No. 34,680	 Wing v. Janecka	 12-501	 07/14/14
No. 34,775	 State v. Merhege	 COA 32,461	 06/19/14
No. 34,706	 Camacho v. Sanchez	 12-501	 05/13/14
No. 34,563	 Benavidez v. State	 12-501	 02/25/14
No. 34,303	 Gutierrez v. State	 12-501	 07/30/13
No. 34,067	 Gutierrez v. Williams	 12-501	 03/14/13
No. 33,868	 Burdex v. Bravo	 12-501	 11/28/12
No. 33,819	 Chavez v. State	 12-501	 10/29/12
No. 33,867	 Roche v. Janecka	 12-501	 09/28/12
No. 33,539	 Contreras v. State	 12-501	 07/12/12
No. 33,630	 Utley v. State	 12-501	 06/07/12

Effective May 20, 2016



     Bar Bulletin - June 8, 2016 - Volume 55, No. 23    11 

Writs of Certiorari
Certiorari Granted but Not Yet Submitted to the Court:

(Parties preparing briefs) 	 Date Writ Issued
No. 34,363	 Pielhau v. State Farm	 COA 31,899	 11/15/13
No. 35,063	 State v. Carroll	 COA 32,909	 01/26/15
No. 35,121	 State v. Chakerian	 COA 32,872	 05/11/15
No. 35,116	 State v. Martinez	 COA 32,516	 05/11/15
No. 35,279	 Gila Resource v. N.M. Water Quality Control  

Comm.	 COA 33,238/33,237/33,245	 07/13/15
No. 35,289	 NMAG v. N.M. Water Quality Control  

Comm.	 COA 33,238/33,237/33,245	 07/13/15
No. 35,290	 Olson v. N.M. Water Quality Control  

Comm.	 COA 33,238/33,237/33,245	 07/13/15
No. 35,318	 State v. Dunn	 COA 34,273	 08/07/15
No. 35,278	 Smith v. Frawner	 12-501	 08/26/15
No. 35,427	 State v.  

Mercer-Smith	 COA 31,941/28,294	 08/26/15
No. 35,446	 State Engineer v.  

Diamond K Bar Ranch	 COA 34,103	 08/26/15
No. 35,451	 State v. Garcia	 COA 33,249	 08/26/15
No. 35,499	 Romero v.  

Ladlow Transit Services	 COA 33,032	 09/25/15
No. 35,437	 State v. Tafoya	 COA 34,218	 09/25/15
No. 35,515	 Saenz v.  

Ranack Constructors	 COA 32,373	 10/23/16
No. 35,614	 State v. Chavez	 COA 33,084	 01/19/16
No. 35,609	 Castro-Montanez v.  

Milk-N-Atural	 COA 34,772	 01/19/16
No. 35,512	 Phoenix Funding v.  

Aurora Loan Services	 COA 33,211	 01/19/16
No. 34,790	 Venie v. Velasquez	 COA 33,427	 01/19/16
No. 35,680	 State v. Reed	 COA 33,426	 02/05/16
No. 35,751	 State v. Begay	 COA 33,588	 03/25/16

Certiorari Granted and Submitted to the Court:

(Submission Date = date of oral
argument or briefs-only submission)	 Submission Date
No. 34,093	 Cordova v. Cline	 COA 30,546	 01/15/14
No. 34,287	 Hamaatsa v.  

Pueblo of San Felipe	 COA 31,297	 03/26/14
No. 34,798	 State v. Maestas	 COA 31,666	 03/25/15
No. 34,630	 State v. Ochoa	 COA 31,243	 04/13/15
No. 34,789	 Tran v. Bennett	 COA 32,677	 04/13/15
No. 34,997	 T.H. McElvain Oil & Gas v.  

Benson	 COA 32,666	 08/24/15
No. 34,993	 T.H. McElvain Oil & Gas v.  

Benson	 COA 32,666	 08/24/15
No. 34,826	 State v. Trammel	 COA 31,097	 08/26/15
No. 34,866	 State v. Yazzie	 COA 32,476	 08/26/15
No. 35,035	 State v. Stephenson	 COA 31,273	 10/15/15
No. 35,478	 Morris v. Brandenburg	 COA 33,630	 10/26/15
No. 35,248	 AFSCME Council 18 v.  

Bernalillo County Comm.	 COA 33,706	 01/11/16
No. 35,255	 State v. Tufts	 COA 33,419	 01/13/16
No. 35,183	 State v. Tapia	 COA 32,934	 01/25/16
No. 35,101	 Dalton v. Santander	 COA 33,136	 02/17/16

No. 35,198	 Noice v. BNSF	 COA 31,935	 02/17/16
No. 35,249	 Kipnis v. Jusbasche	 COA 33,821	 02/29/16
No. 35,302	 Cahn v. Berryman	 COA 33,087	 02/29/16
No. 35,349	 Phillips v. N.M. Taxation and  

Revenue Dept.	 COA 33,586	 03/14/16
No. 35,148	 El Castillo Retirement Residences v.  

Martinez	 COA 31,701	 03/16/16
No. 35,386	 State v. Cordova	 COA 32,820	 03/28/16
No. 35,286	 Flores v. Herrera	 COA 32,693/33,413	 03/30/16
No. 35,395	 State v. Bailey	 COA 32,521	 03/30/16
No. 35,130	 Progressive Ins. v. Vigil	 COA 32,171	 03/30/16
No. 34,929	 Freeman v. Love	 COA 32,542	 04/13/16
No. 34,830	 State v. Le Mier	 COA 33,493	 04/25/16
No. 35,438	 Rodriguez v. Brand West  

Dairy	 COA 33,104/33,675	 04/27/16
No. 35,426	 Rodriguez v. Brand West  

Dairy	 COA 33,675/33,104	 04/27/16
No. 35,297	 Montano v. Frezza	 COA 32,403	 08/15/16
No. 35,214	 Montano v. Frezza	 COA 32,403	 08/15/16

Writ of Certiorari Quashed:

Date Order Filed
No. 33,930	 State v. Rodriguez	 COA 30,938	 05/03/16

Petition for Writ of Certiorari Denied:

Date Order Filed
No. 35,869	 Shah v. Devasthali	 COA 34,096	 05/19/16
No. 35,868	 State v. Hoffman	 COA 34,414	 05/19/16
No. 35,865	 UN.M. Board of Regents v.  

Garcia	 COA 34,167	 05/19/16
No. 35,862	 Rodarte v.  

Presbyterian Insurance	 COA 33,127	 05/19/16
No. 35,860	 State v. Alvarado-Natera	 COA 34,944	 05/16/16
No. 35,859	 Faya A. v. CYFD	 COA 35,101	 05/16/16
No. 35,851	 State v. Carmona	 COA 35,851	 05/11/16
No. 35,855	 State v. Salazar	 COA 32,906	 05/09/16
No. 35,854	 State v. James	 COA 34,132	 05/09/16
No. 35,852	 State v. Cunningham	 COA 33,401	 05/09/16
No. 35,848	 State v. Vallejos	 COA 34,363	 05/09/16
No. 35,634	 Montano v. State	 12-501	 05/09/16
No. 35,612	 Torrez v. Mulheron	 12-501	 05/09/16
No. 35,599	 Tafoya v. Stewart	 12-501	 05/09/16
No. 35,845	 Brotherton v. State	 COA 35,039	 05/03/16
No. 35,839	 State v. Linam	 COA 34,940	 05/03/16
No. 35,838	 State v. Nicholas G.	 COA 34,838	 05/03/16
No. 35,833	 Daigle v.  

Eldorado Community	 COA 34,819	 05/03/16
No. 35,832	 State v. Baxendale	 COA 33,934	 05/03/16
No. 35,831	 State v. Martinez	 COA 33,181	 05/03/16
No. 35,830	 Mesa Steel v. Dennis	 COA 34,546	 05/03/16
No. 35,818	 State v. Martinez	 COA 35,038	 05/03/16
No. 35,712	 State v. Nathan H.	 COA 34,320	 05/03/16
No. 35,638	 State v. Gutierrez	 COA 33,019	 05/03/16
No. 34,777	 State v. Dorais	 COA 32,235	 05/03/16
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Dated May 25, 2016

Clerk’s Certificate  
of Address and/or 

Telephone Changes

Andrew Thomas Apodaca
Office of the Third Judicial 
District Attorney
845 N. Motel Blvd., Suite D
Las Cruces, NM 88007
575-524-6370
575-524-6379 (fax)
aapodaca@da.state.nm.us

Tyler J. Bates
Riley, Shane & Keller, PA
3880 Osuna Road NE
Albuquerque, NM 87109
505-883-5030
505-883-4362 (fax)
tbates@rsk-law.com

Duane E. Brown
706 W. Apache Drive
Yuma, CO 80759
505-449-7149
brownduanee@icloud.com

John Stephen Carbone
Southern Arizona VA Health 
Care System
3601 S. 6th Avenue
Tucson, AZ 85723
520-792-1450
john.carbone@va.gov

Jesse R. Cosby
Law Offices of the Public 
Defender
610 N. Virginia Avenue
Roswell, NM 88201
575-208-1655 Ext. 10704
575-578-4319 (fax)
jesse.cosby@lopdnm.us

Robert P. Cunningham
Cunningham Law Office
PO Box 357
Sauk Rapids, MN 56379
320-443-4323
bob@ziaconsultants.com

Troy J. Davis
Office of the Thirteenth  
Judicial District Attorney
PO Box 1750
711 S. Camino Del Pueblo
Bernalillo, NM 87004
tdavis@da.state.nm.us

Kyle J. Elliott
10730 Providence Way
San Antonio, TX 78240
210-232-0146
ellio056@gmail.com

Thomas L. English
PO Box 21217
Lansing, MI 48909
517-898-2260
thomaslenglish@aol.com

Michael Eshleman
American Legal Publishing 
Corporation
One West Fourth Street,  
Suite 300
Cincinnati, OH 45202
513-421-4848
513-763-3562 (fax)

Kyle Michael Finch
N.M. Human Services  
Department
Child Support Enforcement 
Division
1800 E. 30th Street
Farmington, NM 87401
505-327-6074 Ext. 118
kyle.finch@state.nm.us

David P. Garcia
The David P. Garcia  
Law Firm, PC
1421 Luisa Street, Suite P
Santa Fe, NM 87505
505-982-1874
505-989-9181 (fax)
david@garcialawfirmsf.com

Deirdre Gleason
PO Box 22
Heath, MA 01346
505-819-5050
gleasonlawfirm@gmail.com

Jason B. Hamm
Hamm French, PLLC
3000 N. Garfield, Suite 205
Midland, TX 79705
432-375-6060
jason@hammfrench.com

Ian T. Hicks
The Law Office of  
Ian T. Hicks LLC
6000 E. Evans Avenue,  
Bldg. 1, Suite 140
Denver, CO 80222
720-215-1458
ian@ithlaw.com

Niva J. Lind
12231 Academy Road NE 
#301 PMB #169
Albuquerque, NM 87111
505-290-0144
njl145@gmail.com

Lisa Jean Mobley
517 S. Third Street
Las Vegas, NV 89101
702-373-6382
lisa@ladahlaw.com

Olga Serafimova
New Mexico Court of Appeals
PO Box 2008
237 Don Gaspar Avenue 
(87501)
Santa Fe, NM 87504
505-827-4839 
505-827-4946 (fax)
coaoms@nmcourts.gov

Nicholas Sitterly
Sitterly Law Firm, LLC
117 Bryn Mawr Drive SE, 
Suite 109
Albuquerque, NM 87106
505-314-1318
866-610-0455 (fax)
nick.sitterlylawfirm@gmail.com

Maria N. Steigenberger
5050 Quorum Drive #700
Dallas, TX 75254
972-687-9067
972-687-9001 (fax)
mariasteigenberger@gmail.com

Herbert M. Strassberg
Office of the Second Judicial 
District Attorney
520 Lomas Blvd. NW
Albuquerque, NM 87102
505-222-1124
hstrassberg@da2nd.state.
nm.us

Kenneth J. Swain
5911 Orchard Pond Drive
Fleming Island, FL 32003
906-630-8039
kswainnm@yahoo.com

D’Ontae D. Sylvertooth
U.S. Navy, Office of General 
Counsel
720 Kennon Street SE,  
Bldg. 36, Room 275
Washington Navy Yard, DC 
20374
202-685-7740
202-685-7036 (fax)
dontae.sylvertooth@navy.mil

Jeannette Martinez  
Whittaker
4101 Corrales Road, Unit 3514
Corrales, NM 87048
505-463-4384
jeannette.whittaker@outlook.
com

Mary E. Chappelle
PO Box 3495
Corrales, NM 87048
505-266-0656
mary.chappelleesq@gmail.com

Thomas Peter Flanagan
16802 N. 31st Street #224
Phoenix, AZ 85032
tomflanagan2003@yahoo.com

Estina M. Goertz
16350 Bruce B Downs Blvd., 
Unit 47092
Tampa, FL 33646
estina.goertz@hotmail.com

Ryan Michael Keil
695 W. 1450 North
Orem, UT 84057
505-490-9852
kiprhyn@gmail.com
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Clerk’s Certificates
James W. Klipstine Jr.
The Sawyers Law Group
1327 E. Bender Blvd.
Hobbs, NM 88240
575-393-1300
575-393-1869 (fax)
mahlaw@klipsawlaw.com

Darryl Millet
Albuquerque Advocates, PC
3167 San Mateo Blvd. NE, 
PMB #289
Albuquerque, NM 87110
505-830-2020
505-881-2125 (fax)
darryl@swcp.com

Olivia R. Mitchell
Hennighausen & Olsen, LLP
PO Box 1415
604 N. Richardson Avenue 
(88201)
Roswell, NM 88202
575-624-2463
575-624-2878 (fax)
omitchell@h2olawyers.com

Sri Mullis
301 N. Dalmont Street
Hobbs, NM 88240
sri.mullis@gmail.com

Brett D. Parker
1201 Strawberry Court NW
Canton, OH 44709
bparkerlaw@hotmail.com

William Daryl Robinson
Office of the Third Judicial 
District Attorney
845 N. Motel Blvd., 2nd Floor, 
Suite D
Las Cruces, NM 88007
575-524-6370 Ext. 1122
575-524-6379 (fax)
wrobinson@da.state.nm.us

Melissa A. Sawyers
The Sawyers Law Group
1327 E. Bender Blvd.
Hobbs, NM 88240
575-393-1300
575-393-1869 (fax)
mahlaw@klipsawlaw.com

Thomas J. Sheets
4101 Corrales Road
Corrales, NM 87048
tjsesq@cableone.net

Leila Safi Hobson
Leila S. Hobson PLLC
4110 Rio Bravo, Suite 220
El Paso, TX 79902
915-351-9886
915-351-9887 (fax)
leila@lhobsonlaw.com

Grant L. Marek
Marek Law Firm, PC
5201 Constitution Avenue NE
Albuquerque, NM 87110
505-235-6777
505-544-4202 (fax)
grant@mareklawfirm.com

Susan Waller Ramos
Ramos Law Firm, PC
28 Schenck Parkway,  
Suite 200
Asheville, NC 28803
828-239-9393
susan@ramoslawfirmpc.com

Brett A. Schneider
Schneider Law, LLC
205 Park Central East, Suite 417
Springfield, MO 65806
417-660-4444
417-429-2878 (fax)
brett@schneiderlawllc.com

Dorie Concetta Biagianti 
Smith
1322 Paseo de Peralta
Santa Fe, NM 87501
505-983-9601
dbiagiantismith@lawyer.com

Hon. V. Lee Vesely (ret.)
10733 Highway 180 West
Silver City, NM 88061
575-538-5215
juezvlv@gmail.com

Rebecca Elizabeth Wardlaw
PO Box 8382
Albuquerque, NM 87198
505-249-8689
rewardlaw76@gmail.com

Clerk’s Certificate  
of Admission

On May 24, 2016:
Elizabeth Kelly Allen
81 San Ildefonso Road
Los Alamos, NM 87544
505-695-0883
ekallenlaw@gmail.com

On May 17, 2016:
Margaret Broenniman
Law Offices of the Public 
Defender
505 Marquette Avenue NW, 
Suite 120
Albuquerque, NM 87102
505-835-2209
margaret.broenniman@
lopdnm.us

Clerk’s Certificate 
of Change to Inactive 

Status

Effective April 30, 2016:
Maxwell George Battle Jr.
PO Box 11421
Bozeman, MT 59719

Clerk’s Certificate of 
Name Change

As of May 18, 2016
Natalie Campbell f/k/a  
Natalie A. Bruce
N.M. Human Services  
Department
PO Box 2348
2009 Pacheco Street (87505)
Santa Fe, NM 87504
505-827-7720
505-827-7729 (fax)
natalie.bruce@state.nm.us

As of May 20, 2016
Marisa Yolette Garza f/k/a 
Marisa Yolette Salazar 
15527 Dawn Crest
San Antonio, TX 78248
210-334-5209
ndmouse@yahoo.com

In Memoriam

As of May 10, 2016:
Carol A. Connor
555 Broadway Blvd. NE,  
Suite 200
Albuquerque, NM 87102

Clerk’s Certificate of 
Correction

The clerk’s certificate of address 
and/or telephone changes dated 
June 17, 2015, reported an incor-
rect address for Michael James 
Dugan. His correct address of 
record and telephone number 
are as follows:
Michael James Dugan
The Law Offices of  
Michael J. Dugan, LLC
1990 E. Lohman Avenue, 
Suite 209
Las Cruces, NM 88001
575-541-1721 (phone and fax)
michaeldugan@mjdlaw.com

Clerk’s Certificate  
of Indefinite  

Suspension from  
Membership in the 
State Bar of New 

Mexico

Effective May 9, 2016:
Michelle Renee Mladek
206 Porr Drive
Ruidoso, New Mexico 88345

Clerk’s Certificate 
of Reinstatement to 

Active Status 

As of May 23, 2016:
Earl Campbell Oaks
PO Box 398053
Miami Beach, FL 33239
786-373-8402
olawfirm@gmail.com
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Joey D. Moya, Chief Clerk New Mexico Supreme Court  
PO Box 848 • Santa Fe, NM 87504-0848 • (505) 827-4860

Recent Rule-Making Activity
As Updated by the Clerk of the New Mexico Supreme Court

Effective June 8, 2016

Pending Proposed Rule Changes  
Open for Comment:

Comment Deadline

There are no proposed rule changes currently open for comment.
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Opinion

Barbara J. Vigil, Chief Justice
{1}	 Defendant Dorall Smith appeals 
his convictions for first-degree murder, 
contrary to NMSA 1978, Section 30-2-
1(A)(1) (1994), and criminal damage to 
property, contrary to NMSA 1978, Section 
30-15-1 (1963). Defendant challenges 
his convictions on ten grounds, arguing 
that: (1) there was insufficient evidence of 
deliberate intent to support a conviction 
for first-degree murder; (2) the trial court 
abused its discretion by allowing the State 
to use recalculated DNA results that were 
not disclosed to Defendant until the eve 
of trial, necessitating that defense counsel 
retain its own expert midtrial to analyze 
the DNA evidence; (3) the trial court 
abused its discretion by ordering defense 
counsel to obtain a DNA expert midtrial, 
and then requiring that expert to expedite 
his analysis; (4) the trial court improperly 
admitted autopsy photographs and the 
testimony of a supervising pathologist 
in violation of the constitutional right to 
confrontation; (5) the trial court abused 
its discretion by allowing evidence of prior 
bad acts contrary to its previous order in 
limine; (6) the trial court abused its discre-
tion by joining Defendant’s two cases; (7) 
a three-year delay amounted to a violation 
of Defendant’s constitutional right to a 

speedy trial; (8) Defendant received inef-
fective assistance of counsel; (9) the trial 
court abused its discretion by denying 
Defendant’s motions for mistrial; and (10) 
his convictions should be reversed based 
on a theory of cumulative error in light of 
the aforementioned.
{2}	 We reject each of Defendant’s claims 
of error and affirm his convictions for 
first-degree murder and criminal damage 
to property. While settled New Mexico 
law squarely controls nine of the ten issues 
Defendant raises on appeal, we proceed 
to render this opinion to clarify New 
Mexico’s law regarding whether autopsy 
photographs of a murder victim’s wounds 
are testimonial statements constituting 
hearsay banned under the Confrontation 
Clause. We hold that the autopsy photo-
graphs at issue in this case, depicting a 
murder victim’s wounds, are not testimo-
nial statements and thus do not implicate 
Defendant’s Sixth Amendment right to 
confront this evidence against him.
I.	 BACKGROUND
{3}	 In the afternoon of September 1, 2010, 
Defendant saw Victim and her boyfriend 
Antonio Womack from across the street. 
Defendant walked towards them in a 
threatening manner, saying “what’s up, 
bitch?” and “[y]eah, I’m going to get you.” 
Defendant had previously been Victim’s 
boyfriend and lived with her for four 
months. Upon seeing Defendant, Victim 

made a point of kissing Womack, presum-
ably to make Defendant jealous.
{4}	 That night, Defendant planned to stay 
with childhood friend Electa Hart and her 
boyfriend Ashante Roberts. Defendant 
was wearing jeans but asked to borrow 
a pair of Roberts’ shorts. Sometime that 
evening Defendant left Hart’s apartment to 
hang out and drink with friends at Hart’s 
brother’s apartment. Around midnight, 
Defendant returned to Hart’s apartment 
and borrowed her phone. Using Hart’s 
phone, Defendant texted and called Victim 
repeatedly.
{5}	 The last call to Victim’s phone came 
from Hart’s phone at 3:40 a.m. on Sep-
tember 2, 2010. It appears Victim hid her 
cell phone under a stuffed animal in her 
room before going outside the apartment, 
presumably to meet Defendant. At around 
the same time a neighbor heard faint 
screaming and calls for help but thought 
nothing of it. Victim was stabbed ap-
proximately ninety times. The stab wounds 
included some to her cheek, sinus, ribs, 
and neck. As she tried to defend herself, 
she suffered additional lacerations on her 
arm. Most of the wounds were shallow and 
penetrated only the skin and underlying 
tissue, though some penetrated straight 
to the bone and skull. The most significant 
injuries were to her trachea, neck muscles, 
and external jugular vein. Victim bled 
significantly. And, as a detective testified, 
the attack was prolonged enough for her 
to move around, evidenced by multiple 
pools of blood. At one point the assailant 
may have walked away, only to return and 
attack again. The assailant also slashed the 
tires of the vehicles in Victim’s driveway, 
and went inside her home, dripping blood 
and leaving bloody shoe and hand prints 
along the way. At trial, the DNA expert 
could not exclude Defendant as a donor 
to various blood samples taken from the 
driveway, vehicles in the driveway, and 
Victim’s home.
{6}	 It was impossible for investigators to 
determine how long it took for Victim 
to bleed to death, but early that morn-
ing, before 5:00 a.m., a man on a paper 
route discovered Victim’s body and called 
the police. Meanwhile, Defendant had 
returned to Hart’s home, staining the 
shower mat in her bathroom with blood. 
At trial, the DNA expert testified that 
Victim could not be excluded as a donor 
to some of the blood samples taken from 
Hart’s home.
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{7}	 Later that morning, when Roberts 
asked Defendant what had happened to 
Defendant’s jeans, Defendant said he had 
thrown them away. Defendant also had a 
large cut on his hand—which he claimed 
happened while he was fooling around 
with a knife—so Hart and Roberts took 
him to the hospital. On the way to the 
hospital, Defendant kept repeating, “Why 
do I keep thinking about this girl named 
[Victim’s name]?” Just prior to his arrest, 
Defendant told a stranger at a convenience 
store that he had hurt his hand when he 
“got into it” with his girlfriend.
{8}	 Defendant was indicted on a first-
degree murder charge and two charges 
of evidence tampering. In a separate case 
rising from the same incident Defendant 
was charged with aggravated burglary 
and criminal damage to property. The 
State moved to join the cases pursuant 
to Rule 5-203 NMRA in December 2011, 
and the trial court joined the two cases 
on September 17, 2013. The trial court 
dismissed the aggravated burglary charge 
and granted a directed verdict on the two 
counts of evidence tampering. Defendant 
was ultimately found guilty of the remain-
ing charges of first-degree murder and 
criminal damage to property.
{9}	 Numerous issues arose at trial, stem-
ming primarily from the State’s request to 
recalculate DNA evidence results. At the 
pretrial hearing on September 17, 2013, 
the State asked for a ten-day continuance 
of the trial because the State’s DNA ex-
pert Donna Manogue had just informed 
the prosecutor that the DNA results for 
four samples from this case needed to 
be recalculated with different statistical 
ratios. Although Manogue had been is-
sued a subpoena for this trial on August 
19, 2013, she had not actually received it 
until September 16, 2013, resulting in the 
late notice. According to the prosecutor, 
Manogue believed that a memorandum 
had been sent to some prosecutors in May 
regarding the need to recalculate certain 
DNA results, but as of the date of the 
pretrial hearing this particular prosecutor 
had not received the mass-email notifica-
tion. The prosecutor later confirmed that a 
mass-email was sent by another prosecutor 
concerning DNA recalculations, but she 
missed it.
{10}	 The trial court suggested commenc-
ing the trial and then delaying it for a 
couple of days to allow Manogue to com-
plete her reanalysis and obtain peer review. 
Defense counsel considered whether she 
might need to consult an expert in order to 

completely understand the recalculations 
of the DNA evidence results, and indicated 
that she would prefer to proceed to trial 
with the original DNA calculations—but 
the trial court was concerned that using 
the original DNA results would deny due 
process to Defendant. Defense counsel, 
though, also indicated that if only the 
original DNA results were used at trial, 
she would use the recalculations of the 
DNA results for impeachment. Regardless, 
the prosecutor responded that Manogue 
was unwilling to testify based on the 
original, erroneous DNA calculations. The 
trial court ordered the prosecutor to call 
Manogue about expediting her recalcula-
tion of the DNA results so that a continu-
ance of the upcoming trial would not be 
necessary. The prosecutor complied, and 
Manogue agreed to expedite her recalcula-
tions.
{11}	 As a result of Manogue’s efforts, the 
State was able to provide the recalculated 
results to Defendant that same day. At 
trial two days later, on September 19, 
2013, defense counsel asked to interview 
Manogue about the DNA results. The 
next day, September 20, 2013, the parties 
discussed the issue again. Defense counsel 
once again asked the trial court to exclude 
the recalculated results because she needed 
the assistance of an expert to respond to 
it. The State responded that Manogue 
simply could not testify to the original, 
less-accurate calculations, and that the 
recalculations gave similar results to the 
originals—except the chances of the DNA 
being a mistaken match to Defendant were 
now identified as being one-in-millions, 
not one-in-billions. The trial court direct-
ed the State to inquire of Manogue once 
again if she would be willing to testify as 
to the original erroneous figures because 
defense counsel had now indicated that she 
“possibly wouldn’t impeach her as to the 
new stuff.” Manogue would not. Defense 
counsel thus reiterated her inability to 
address the recalculated results without 
consulting an expert.
{12}	 Upon discussing the matter with her 
supervisor over the weekend, Manogue 
indicated that she might be willing to tes-
tify just as to the results, and not the need 
for recalculating the original results—al-
leviating the problem by simply ignoring 
the four samples with DNA results that 
required recalculation. The issue was 
taken up once again in court on Monday, 
September 23, 2013. There, Manogue ex-
plained in detail why the results from four 
samples had been recalculated, thereby 

resulting in more accurate and, in her 
words, “conservative” results that favored 
Defendant. She also reiterated that she was 
uncomfortable with ignoring the recalcula-
tions. The conclusions she drew from the 
original and recalculated results, however, 
were the same—Defendant could be placed 
at the scene. The prosecutor again indicated 
the State’s willingness to exclude those four 
recalculated samples from testimony alto-
gether, and the trial court said that it would 
nevertheless allow defense counsel to con-
tinue to use the recalculations for impeach-
ment at trial. Following these concessions, 
defense counsel revealed that it was now 
apparent that she would definitely need 
an expert, or else she might not be able to 
provide effective assistance of counsel. The 
trial court then concluded that it would 
either have to effectively dismiss the case 
by barring all the DNA evidence, or else 
put the case on standby while the defense 
had an expert perform its review. It further 
concluded that the defense bore some re-
sponsibility for the dilemma because it had 
vehemently opposed the State’s request for 
a ten-day pretrial continuance.
{13}	 The following day, September 24, 
2013, the parties reconvened to address the 
defense’s progress in retaining an expert. 
Defense counsel had made efforts, but the 
only available expert told her that he could 
not be ready for two weeks. The trial court 
asked for the expert’s contact information 
and called him. The expert witness agreed 
to expedite the review. The trial court 
placed on the record that in speaking to 
the expert the trial court mentioned that 
“the accused had allegedly committed the 
crimes” and “the State’s DNA evidence had 
to be challenged.” Defense counsel argued 
that the most appropriate remedy, in light 
of the confusion, was still to exclude all 
DNA evidence.
{14}	 On September 25, 2013, the parties 
continued discussing the defense expert’s 
review of the DNA evidence, at which 
point defense counsel objected to the 
trial court having contacted the defense 
expert the previous day. The trial court, 
though, called the defense expert one 
more time, and the expert indicated over 
speaker phone that his analysis of the DNA 
evidence would be completed soon. On 
September 26, 2013, the trial court con-
tinued the trial to allow the defense expert 
to review the recalculations, anticipating 
a delay of approximately one week for the 
defense expert to be prepared.
{15}	 On October 2, 2013, the parties had 
yet another court conference on the matter, 
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at which point the trial court ordered de-
fense counsel to contact the defense expert 
and find out the status of his work. It was 
then determined that trial could resume 
in two days.
{16}	 Ultimately, defense counsel did 
not call her DNA expert witness to tes-
tify at trial. The State’s expert, Manogue, 
testified that the recalculation made the 
DNA evidence slightly more favorable to 
Defendant. Defense counsel was able to 
thoroughly cross-examine Manogue about 
the recalculations.
II.	 DISCUSSION
{17}	 We now address each of Defendant’s 
ten claims of error.
A.	� There Was Sufficient Evidence of 

Deliberate Intent to Support a 
Rational Jury’s Verdict of First 
-Degree Murder

{18}	 Defendant’s first argument on appeal 
is that there was insufficient evidence to 
establish that he killed Victim deliberately. 
“Murder in the first degree is the killing of 
one human being by another without law-
ful justification or excuse . . . by any kind 
of willful, deliberate and premeditated 
killing.” Section 30-2-1(A)(1). Requisite 
deliberation and premeditation for first-
degree murder mean that a defendant’s 
conduct must have been “arrived at or 
determined upon as a result of careful 
thought and the weighing of the consider-
ation for and against the proposed course 
of action.” State v. Cunningham, 2000-
NMSC-009, ¶ 25, 128 N.M. 711, 998 P.2d 
176 (internal quotation marks omitted) 
(quoting UJI 14-201 NMRA). Defendant 
argues that the killing was rash and impul-
sive and that “there [is] no evidence at all 
that [he] had deliberated before or during 
the acts charged.”
{19}	 Evidence is sufficient to sustain a 
conviction when there exists substantial 
evidence of a direct or circumstantial 
nature “to support a verdict of guilt be-
yond a reasonable doubt with respect 
to every element essential to a convic-
tion.” State v. Flores, 2010-NMSC-002, ¶ 
2, 147 N.M. 542, 226 P.3d 641 (internal 
quotation marks and citation omitted). 
“Substantial evidence is relevant evidence 
that a reasonable mind might accept as 
adequate to support a conclusion.” State 
v. Largo, 2012-NMSC-015, ¶ 30, 278 P.3d 
532 (internal quotation marks and citation 
omitted). “In reviewing whether there was 
sufficient evidence to support a conviction, 
we resolve all disputed facts in favor of the 
State, indulge all reasonable inferences in 
support of the verdict, and disregard all 

evidence and inferences to the contrary.” 
Id. (internal quotation marks and citation 
omitted).
{20}	 “Deliberate intent may be inferred 
from the particular circumstances of 
killing as proved by the State through 
the presentation of physical evidence.” 
State v. Duran, 2006-NMSC-035, ¶ 8, 140 
N.M. 94, 140 P.3d 515. Substantial evi-
dence of deliberation can include “earlier 
confrontation[s] .  .  . or other common 
areas of friction leading to violence,” State 
v. Tafoya, 2012-NMSC-030, ¶ 52, 285 
P.3d 604, or fleeing the scene, disposing 
of evidence, or concocting false alibis, 
Flores, 2010-NMSC-002, ¶ 22. This Court 
has previously determined deliberation 
in circumstances similar to those pre-
sented here. See, e.g., State v. Rojo, 1999-
NMSC-001, ¶ 24, 126 N.M. 438, 971 P.2d 
829 (determining deliberate intent from 
evidence that the method used to kill the 
victim took several minutes combined 
with evidence concerning the defendant’s 
motive to kill the victim); State v. Sosa, 
2000-NMSC-036, ¶ 14, 129 N.M. 767, 14 
P. 3d 32 (determining that deliberate intent 
was supported by evidence the defendant 
entered the victim’s home armed, waited 
for the victim to arrive, shot the unarmed 
victim numerous times, and pursued the 
victim as he fled); State v. Coffin, 1999-
NMSC-038, ¶ 76, 128 N.M. 192, 991 P.2d 
477 (determining that deliberate intent to 
kill was supported by evidence that the 
defendant ordered the victim to get back 
in the car and then proceeded to shoot 
the victim several times from behind); 
Cunningham, 2000-NMSC-009, ¶ 28 
(determining that deliberate intent was 
supported by evidence the defendant fired 
the fatal shot after the victim was inca-
pacitated and defenseless). In Duran, this 
Court determined that physical evidence 
of a defendant’s prolonged struggle with a 
victim resulting in multiple stab wounds 
to the victim’s jugular veins and back, com-
bined with evidence of defendant’s animus 
towards the victim and pursuit of her as 
she tried to escape, was sufficient to sup-
port the jury’s finding of deliberate intent. 
See 2006-NMSC-035, ¶¶ 8-9. Similarly, 
in State v. Guerra, this Court concluded 
that evidence of a defendant rendering a 
victim defenseless and then proceeding to 
stab that victim thirteen times, conduct 
referred to by this Court as “overkill,” was 
sufficient to establish deliberate intent. See 
2012-NMSC-027, ¶ 27, 284 P.3d 1076; see 
also Flores, 2010-NMSC-002, ¶ 22 (deter-
mining that a factor supporting deliberate 

intent was proof the defendant stabbed the 
victim “so many times that it evidenced an 
effort at overkill”).
{21}	 Defendant argues that the control-
ling authority should be this Court’s opin-
ion in State v. Garcia, where we concluded 
that evidence was insufficient to support 
a rational jury’s finding of deliberation. 
See 1992-NMSC-048, ¶ 28, 114 N.M. 269, 
837 P.2d 862. Defendant asserts that this 
was a crime of passion, much like the 
crime committed in Garcia. However, we 
consider Garcia to be factually dissimilar. 
The defendant in Garcia stabbed a victim 
during a fight. Id. ¶ 7. While that fight was 
the second between the combatants that 
afternoon, and while the defendant could 
conceivably have formed a deliberate in-
tent to kill in between the two fights, there 
was no evidence that such deliberate intent 
had actually been formed. See id. ¶ 30. Un-
like Garcia, there is sufficient evidence in 
this case of Defendant’s deliberate intent 
to kill Victim.
{22}	 First, here, Defendant had a motive 
to kill Victim given their past relation-
ship and the threatening confrontation 
the day before the murder. Cf. Rojo, 
1999-NMSC-001, ¶ 24 (discussing that 
evidence concerning defendant’s motive 
for killing and method used to kill provides 
adequate support of deliberate intent). The 
cell phone records reveal that Defendant 
sought out Victim the same morning of 
the murder. Defendant also disposed of 
the murder weapon and the jeans he wore 
during the attack. Cf. Flores, 2010-NMSC-
002, ¶¶ 21-23 (discussing post-murder 
conduct, including disposal of evidence, 
as being probative of guilt). The attack 
upon Victim spanned a prolonged period 
of time, as shown by the forensic evidence 
and Victim’s extensive injuries. Cf. Duran, 
2006-NMSC-035, ¶ 8 (discussing influence 
of the extent of a victim’s injuries). Last 
but not least, the fact that Victim suffered 
no less than ninety stab wounds over her 
body, including wounds to her back and 
jugular veins, is compelling evidence of 
Defendant’s deliberate intent to murder 
Victim. See id.
{23}	 Further, evidence of Defendant’s ad-
ditional actions following the attack reveal 
deliberation sufficient to support his con-
viction for first-degree murder. He slashed 
the tires of the vehicles in Victim’s drive-
way to prevent a rescue or getaway, and he 
concocted a story to explain his own knife 
wound. Cf. Flores, 2010-NMSC-002, ¶ 22 
(discussing post-murder conduct, includ-
ing use of a false alibi, as being probative 
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of deliberation). In addition, the evidence 
in the instant case revealed that Defendant 
did not normally carry a knife, suggesting 
that Defendant deliberated based on his 
false alibi for the knife wound, and that he 
also entered Victim’s home after the attack, 
supporting an inference that he intended 
to delete evidence from her cell phone. Id. 
Rather than establishing that the murder 
occurred during a crime of passion, as in 
Garcia, we hold that the overwhelming 
evidence in this case is consistent with 
what we have previously considered in 
Tafoya, Flores, and Duran to be sufficient 
to support a rational jury’s determination 
that Defendant acted with deliberate intent 
to kill Victim. See Tafoya, 2012-NMSC-
030, ¶ 52; Flores, 2010-NMSC-002, ¶ 22; 
Duran, 2006-NMSC-035, ¶ 8; but see 
Garcia, 1992-NMSC-048, ¶ 32.
B.	� Trial Court Did Not Abuse Its 

Discretion by Allowing the State’s 
Expert to Testify Regarding  
Recalculations of DNA Results, 
Even Though They Were Only  
Disclosed to Defendant the Day 
Prior to Trial

{24}	 A primary component of the State’s 
case against Defendant for first-degree 
murder was forensic DNA evidence plac-
ing Defendant at the scene of Victim’s 
murder. As mentioned, the State’s DNA 
expert had not recalculated the statistical 
ratios for four DNA samples until the first 
day of trial. While the State’s DNA expert 
had initially thought she could testify 
accurately by referring only to the DNA 
samples with results that did not need 
recalculation—i.e., those results that had 
been timely disclosed—it became appar-
ent during trial that this was untenable. 
Not knowing the significance of the new 
DNA statistical ratios, as compared to the 
pre-recalculation ratios, defense coun-
sel argued that expert consultation and 
potentially expert testimony at trial was 
now needed to make sense of those four 
recalculations. The trial court allowed for 
defense counsel to effectively respond to 
the recalculated DNA evidence by grant-
ing a week-long continuance of the trial to 
enable Defendant’s expert an opportunity 
to review the recalculated statistical ratios. 
Ultimately, despite the short notice and a 
bit of uncertainty, defense counsel was able 
to obtain expedited expert consultation 
and chose not to use any DNA expert’s 
testimony at trial.
{25}	 Defendant argues that the late dis-
closure of the recalculated statistical ratios 
is in violation of Rule 5-501 NMRA (2007). 

Rule 5-501 requires the State to disclose its 
evidence within ten days of arraignment, 
or as ordered by the court. When the 
State discovers additional evidence, Rule 
5-505(A) requires prompt written notice 
be provided to a defendant. To enforce 
Rule 5-505(A) the trial court has a num-
ber of remedies at its disposal including 
granting a continuance, prohibiting a party 
from introducing the undisclosed mate-
rial evidence, or entering any other order 
deemed appropriate. See Rule 5-505(B).
{26}	 Defendant points to State v. Allison 
for this Court’s determination that

[t]he articles regulating discovery 
are intended to eliminate unwar-
ranted prejudice which could 
arise from surprise testimony. 
Discovery procedures enable 
the defendant to properly assess 
the strength of the state’s case 
against him [or her] in order to 
prepare his [or her] defense. If a 
defendant is lulled into a misap-
prehension of the strength of the 
state’s case by the failure to fully 
disclose, such prejudice may con-
stitute reversible error.

2000-NMSC-027, ¶ 9, 129 N.M. 566, 11 
P.3d 141 (second and third alterations in 
original) (internal quotation marks and 
citation omitted). Defendant argued at 
trial that the appropriate remedy for the 
late disclosure was to exclude all DNA 
evidence—recalculated or not. The trial 
court disagreed. Instead it chose to delay 
the trial a week so that defense counsel 
could address the recalculated DNA results 
with the guidance of an expert, whom 
defense counsel might also choose to call 
to testify at trial.
{27}	 A trial court’s ruling on late discov-
ery is reviewed for an abuse of discretion. 
State v. Duarte, 2007-NMCA-012, ¶ 14, 
140 N.M. 930, 149 P.3d 1027. “An abuse of 
discretion occurs when the ruling is clearly 
against the logic and effect of the facts and 
circumstances of the case.” State v. More-
land, 2008-NMSC-031, ¶ 9, 144 N.M. 192, 
185 P.3d 363 (internal quotation marks and 
citation omitted). An abuse of discretion 
is a ruling that is “clearly untenable or not 
justified by reason.” Id. (internal quota-
tion marks and citation omitted). If there 
are reasons both for and against a court’s 
decision, there is no abuse of discretion. 
Id. It is a defendant’s burden to establish 
that the trial court abused its discretion. 
State v. Torres, 1999-NMSC-010, ¶ 10, 127 
N.M. 20, 976 P.2d 20. This Court’s standard 
for evaluating the trial court’s decision 

to admit evidence disclosed for the first 
time at trial considers: “(1) whether the 
State breached some duty or intentionally 
deprived the defendant of evidence; (2) 
whether the improperly non-disclosed evi-
dence was material; (3) whether the non-
disclosure of the evidence prejudiced the 
defendant; and (4) whether the trial court 
cured the failure to timely disclose the evi-
dence.” State v. Ortega, 2014-NMSC-017, 
¶ 43, 327 P.3d 1076 (citing State v. Mora, 
1997-NMSC-060, ¶ 43, 124 N.M. 346, 950 
P.2d 789 (addressing evidence disclosed 
for the first time during trial), abrogation 
on other grounds recognized by Kersey v. 
Hatch, 2010-NMSC-060, ¶ 17, 148 N.M. 
381, 237 P.3d 683).
{28}	 We assume—but do not conclude—
that the State breached its obligation under 
Rule 5-505, and that the recalculated DNA 
evidence was material evidence. It is undis-
puted that the recalculated DNA evidence 
did not prejudice Defendant and in fact 
was favorable to him. In addition, the trial 
court cured any adverse consequences due 
to the untimely disclosure of this evidence 
by allowing for a reasonable delay in the 
trial proceedings under Rule 5-505(B).
{29}	 In support of a finding of prejudice 
from admission of the recalculated results, 
despite their favorable impact on Defen-
dant’s case, Defendant points to an Eighth 
Circuit case, United States v. Davis, 244 
F.3d 666, 671 (8th Cir. 2001), involving 
a scenario where “[t]he government not 
only produced the DNA evidence a month 
late, but it did so almost literally on the 
eve of trial, making it virtually impossible, 
absent a continuance, for defendants to 
evaluate and confront the evidence against 
them.” In that case, though, the trial court 
decided to exclude all DNA evidence 
after finding “that the government acted 
with reckless disregard of the discovery 
deadline.” Id. at 670. The Eighth Circuit 
held that the trial court did not abuse its 
discretion, stating “DNA evidence is sci-
entific and highly technical in nature,”and, 
as a result, that “it would have required 
thorough investigation by defense coun-
sel, including almost certainly retaining 
an expert witness or witnesses.” Id. at 671. 
Such reasoning is valid but inapplicable 
here.
{30}	 First, there is no equivalent “reck-
less disregard,” making the analogy with 
Davis tenuous. Instead, the State missed a 
listserv email, conduct defense counsel de-
scribed as prosecutorial negligence rather 
than recklessness. In the instant case, the 
recalculated DNA data was provided to 
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Defendant the same day the report was 
made, Defendant was allowed to have 
expedited expert review of the data, and 
defense counsel had the opportunity to 
thoroughly cross-examine the State’s DNA 
expert at trial after consulting with her 
own expert.
{31}	 Second, the effect of the recalcula-
tion was seemingly in favor of Defendant. 
The only difference postrecalculation was 
that some of the results had the probabili-
ties of a mistaken match to Defendant’s 
DNA changed from one-in-billions to 
one-in-millions. Defendant now argues 
that had he been aware of the higher statis-
tical probability that there was a mistaken 
match, plea negotiations may have taken a 
different course, despite the fact that only 
four of the recalculations exhibited the 
increased probability. Understandably, the 
recalculations did not change the State’s 
view of the strength of its case.
{32}	 We also note that “when a party has 
acted with a high degree of culpability, the 
severe sanctions of dismissal or the exclu-
sion of key witnesses are only proper where 
the opposing party suffered tangible preju-
dice.” State v. Harper, 2011-NMSC-044, ¶¶ 
19-20,150 N.M. 745, 266 P.3d 25. Defendant 
does not make a plausible showing of preju-
dice by the delay, particularly where defense 
counsel was given the recalculated DNA 
results on the same day as the State. See id.
{33}	 Finally, the trial court appropriately 
cured the consequences of the untimely 
disclosure. When the trial court realized 
that there was no way around introducing 
the recalculated DNA results, it continued 
the trial proceedings for one week—just 
enough time to enable defense counsel 
to consult a DNA expert. Given that the 
defense expert’s statements in an affidavit 
raised no concerns about short notice and 
expediting his review, and given that there 
was no prejudice to Defendant by admit-
ting the recalculated DNA results, the trial 
court’s decision to admit the evidence was 
justified. We therefore conclude that the 
trial court did not abuse its discretion in 
admitting the recalculated results at trial.
C.	� Trial Court Did Not Abuse Its  

Discretion by Communicating 
With the Expert That It Ordered 
Defense Counsel Obtain Midtrial

{34}	 The obvious confusion and uncer-
tainty as to whether defense counsel would 
need to retain a DNA expert for trial was 
reasonable, given the late disclosure of the 
recalculated DNA evidence and the last 
minute change of the State’s DNA expert’s 
testimony. Defense counsel ultimately se-

cured a DNA expert. By telephone outside 
the jury’s presence, the trial court directly 
requested the expert to expedite his review 
of the evidence to minimize delay in the 
trial proceedings and emphasized the 
importance of the trial by mentioning that 
Victim suffered ninety stab wounds.
{35}	 Defendant takes issue with the trial 
court’s intervention in this regard as well 
as its repeated requests for updates on the 
expert’s review. The trial court ultimately 
denied Defendant’s motion to declare a 
mistrial based upon the aforementioned 
intervention.
{36}	 Defendant now argues on appeal 
that the trial court committed reversible 
error in denying his motion for a mistrial, 
and that the conduct of the trial court un-
constitutionally deprived him of effective 
assistance of counsel. Defendant points 
to case law from California holding that 
effective assistance of counsel includes the 
assistance of experts in preparing a defense 
in a confidential manner. See Prince v. 
Superior Court, 10 Cal. Rptr. 2d 855, 857 
(Ct. App. 1992).
{37}	 The cases upon which Defendant 
relies are distinguishable and thus inap-
plicable to the facts before us. In Prince, at 
issue were a limited quantity of samples for 
DNA testing. Id. The trial court in Prince 
ordered that the defendant and prosecu-
tion could each have half of the samples to 
test, and that each party could observe the 
other’s tests of the physical DNA samples 
and have access to those results. Id. The 
appellate court determined that the de-
fendant’s inability to independently and 
confidentially test and review the DNA 
results was essentially court-ordered in-
effective assistance of counsel, and issued 
an extraordinary writ reversing the trial 
court order. Id. The other case upon which 
Defendant relies involved court ordering 
of public funding of expert assistance to 
achieve effective assistance of counsel 
for an indigent defendant. Corenevsky v. 
Superior Court, 682 P.2d 360, 366-67 (Cal. 
1984) (en banc). Because the facts in both 
of these California cases are distinguish-
able from the instant case their logic does 
not support Defendant’s argument. See also 
Smith v. Halliburton Co., 1994-NMCA-
055, ¶ 14, 118 N.M. 179, 879 P.2d 1198 
(“[W]e are not bound by the law of other 
jurisdictions.”). Defendant’s argument that 
the trial court’s interference in the timing 
of his expert’s analysis during the trial de-
prived him of effective assistance of coun-
sel is without merit. The trial court in this 
case, unlike in Prince, had no influence on 

the analysis of physical DNA samples and, 
unlike in Corenevsky, had no influence on 
Defendant’s own access to the assistance of 
his expert.
{38}	 We now turn to Defendant’s alter-
native grounds for challenging the trial 
court’s denial of his motion for a mistrial 
arising from its attempt to expedite the 
DNA expert’s analysis during trial. Again, 
we review the trial court’s conduct for 
abuse of discretion. See State v. Gallegos, 
2009-NMSC-017, ¶ 21, 146 N.M. 88, 206 
P.3d 993; State v. Saavedra, 1985-NMSC-
077, ¶ 11, 103 N.M. 282, 705 P.2d 1133, 
abrogated on other grounds by State v. Bel-
langer, 2009-NMSC-025, 146 N.M. 357, 
210 P.3d 783. Contrary to Defendant’s 
assertions, the trial court did not order 
defense counsel to not speak privately with 
the expert. Here, the trial court urged de-
fense counsel to timely consult and retain 
an expert. The trial court played no part 
in the substance or process of the expert’s 
analysis. Instead, being understandably 
concerned about the timeliness of the 
analysis, the trial court properly inquired 
as to what documentation the expert might 
require from the State in order to complete 
his analysis as promptly as possible. See 
Belser v. O’Cleireachain, 2005-NMCA-073, 
¶ 3, 137 N.M. 623, 114 P.3d 303 (discussing 
the inherent authority of the trial court 
to efficiently manage trial proceedings). 
The efforts on the part of the trial court 
to facilitate Defendant’s assessment of the 
recalculated DNA results through expert 
review were entirely appropriate under the 
circumstances.
{39}	 In summary, the trial court’s com-
munication with the expert witness was 
simply procedural and not substantive, 
designed to assure compliance with quick 
deadlines so the trial could resume as soon 
as possible, and it did not unduly interfere 
with Defendant’s right to have indepen-
dent and confidential expert services. The 
trial court’s decision to actively ensure 
Defendant’s prompt—and private—con-
sultation with an expert was justified 
by reason and was not contrary to any 
relevant New Mexico law. In its exercise 
of discretion, the trial court’s actions were 
not “obviously erroneous, arbitrary, or 
unwarranted” or “clearly against the logic 
and effect of the facts and circumstances 
before [it].” State v. Alberico, 1993-NMSC-
047, ¶ 63, 116 N.M. 156, 861 P.2d 192. We 
conclude that the trial court’s conduct was 
not an abuse of discretion. See Gallegos, 
2009-NMSC-017, ¶ 21; Saavedra, 1985-
NMSC-077, ¶ 11.

http://www.nmcompcomm.us/


20     Bar Bulletin - June 8, 2016 - Volume 55, No. 23

 http://www.nmcompcomm.us/Advance Opinions
D.	� Trial Court Did Not Err in  

Admitting Either the Testimony of 
the Supervising Pathologist or the 
Autopsy Photographs

{40}	 Defendant next argues that the pa-
thologist testimony of Dr. Clarissa Krinsky 
violated his Sixth Amendment right “to 
be confronted with the witnesses against 
him,” U.S. Const. amend. VI, because Dr. 
Krinsky had not personally performed 
Victim’s autopsy. We review Confronta-
tion Clause issues de novo. State v. Lasner, 
2000-NMSC-038, ¶ 24, 129 N.M. 806, 14 
P.3d 1282.
{41}	 Dr. Krinsky, a forensic pathologist 
and medical investigator for the New 
Mexico Office of the Medical Investigator 
was qualified to testify in this case as an 
expert in forensic pathology. Defendant 
takes issue with the fact that she testi-
fied but only supervised and oversaw a 
trainee pathologist in the execution of the 
autopsy. Both Dr. Krinsky and the trainee 
participated in generating the autopsy 
report, and both signed the report. Dr. 
Krinsky had final responsibility for the 
content of the report as she confirmed 
all statements originally drafted by the 
trainee and made significant changes to the 
report as needed. Thus, testimony in con-
nection to the autopsy report, including 
the opinions she rendered, was her own, 
was made under oath, and was subject to 
cross-examination.
{42}	 Under the Confrontation Clause, 
U.S. Const. amend. VI, “an out-of-court 
statement that is both testimonial and 
offered to prove the truth of the matter 
asserted may not be admitted unless the 
declarant is unavailable and the defendant 
had a prior opportunity to cross-examine 
the declarant.” State v. Navarette, 2013-
NMSC-003, ¶ 7, 294 P.3d 435. The United 
States Supreme Court held in Bullcoming 
v. New Mexico, 131 S. Ct. 2705 (2011), 
that “[a] document created solely for an 
evidentiary purpose, . . . made in aid of a 
police investigation, ranks as testimonial.” 
Id. at 2717 (internal quotation marks and 
citation omitted). Consequently, an expert 
could not testify based on the contents of 
someone else’s autopsy report, though “an 
expert witness may express an indepen-
dent opinion regarding his or her inter-
pretation of raw data without offending the 
Confrontation Clause.” Navarette, 2013-
NMSC-003, ¶ 22. That is not the case here. 
Instead, in reviewing the trial testimony of 
Dr. Krinsky, the autopsy report—that was 
prepared in her office under her direc-
tion and supervision, and was reviewed, 

altered, and approved in accordance with 
her professional judgment—was the prod-
uct of her own independent participation 
in the autopsy.
{43}	 This Court has previously held that 
under these circumstances a supervising 
pathologist may properly offer autopsy 
testimony without violating the Confron-
tation Clause. See State v. Cabezuela, 2011-
NMSC-041, ¶ 52, 150 N.M. 654, 265 P.3d 
705 (“[T]he record before us supports a 
reasonable inference that [the expert] had 
personal knowledge of and participated in 
making the autopsy report findings by vir-
tue of her own independent participation 
in the microscopic exam, examination of 
the body and the injuries, and examina-
tion of all the photographs. Therefore, the 
record supports a conclusion that [the 
expert] had sufficient personal knowledge 
to testify as to what [the other expert] 
discovered through the autopsy.”). Other 
jurisdictions agree that a supervisor in 
the role of Dr. Krinsky is sufficiently 
involved in the generation of an autopsy 
report to call it one’s own. See Marshall v. 
Colorado, 2013 CO 51, ¶ 18, 309 P.3d 943, 
reh’g denied (Sept. 9, 2013), cert. denied 
sub nom. Marshall v. Colorado, 134 S. Ct. 
2661 (2014) (distinguishing Bullcoming, 
where testifying witness had no connec-
tion with a particular laboratory report, 
in a scenario where the testifying witness 
had supervised the performance of tests, 
reviewed the analysts’ work, and certified 
the laboratory report). We conclude that 
Defendant was not deprived of his right to 
confront and meaningfully cross-examine 
the author of Victim’s autopsy report.
{44}	 Defendant also argues that au-
topsy photographs were testimonial and 
therefore should not have been admitted 
because “[a] document created solely for 
an ‘evidentiary purpose,’ . . . made in aid 
of a police investigation, ranks as testi-
monial.” Bullcoming, 131 S. Ct. at 2717 
(internal quotation marks and citation 
omitted). But not all “material contained 
within an autopsy file is testimonial.” 
Navarette, 2013-NMSC-003, ¶ 22 (using 
photographs contained in an autopsy file 
as an example of materials on which an 
expert may provide opinion testimony 
independent of having “performed the 
autopsy and t[aken] the photographs”). It 
is well settled in other jurisdictions that 
photographs are not generally testimonial 
statements. See United States v. Beach, 196 
Fed. Appx. 205, 209 (4th Cir. Aug. 30, 
2006) (unpublished) (per curiam) (“[The 
defendant] has failed to demonstrate how 

photographs of seized evidence could 
conceivably constitute the ‘testimonial’ 
statements that [federal precedent] bars.”); 
People v. Cooper, 56 Cal. Rptr. 3d 6, 17 (Ct. 
App. 2007) (“Photographs and videotapes 
are demonstrative evidence, depicting 
what the camera sees.  .  .  . They are not 
testimonial and they are not hearsay.” 
(citations omitted)); Watson v. State, 421 
S.W.3d 186, 195-98 (Tex. Crim. App. 2013) 
(“[T]he silent videotaped recording in 
question was neither testimonial nor a 
statement and, therefore, did not invoke 
the Sixth Amendment.”). We agree that an 
autopsy photograph depicting a murder 
victim’s wounds does not depict a person 
making an oral or written assertion or 
performing nonverbal conduct intended as 
an assertion. See Rule 11-801(A) NMRA (“ 
‘Statement’ means a person’s oral assertion, 
written assertion, or nonverbal conduct, if 
the person intended it as an assertion.”). 
As such, photographs of this nature are 
not statements and are thereby not hear-
say that could violate the Confrontation 
Clause. We hold that autopsy photographs 
of this nature do not constitute testimonial 
statements and therefore do not invoke 
the Sixth Amendment. In addition, the 
author of the report containing the autopsy 
photographs—Dr. Krinsky—was available 
for Defendant to confront through cross-
examination. Therefore, the trial court’s 
admission of Dr. Krinsky’s testimony and 
the autopsy photographs did not violate 
Defendant’s Sixth Amendment right to 
confront this evidence against him.
E.	� The State Did Not Elicit Prejudicial 

Bad-Acts Evidence
{45}	 We next address Defendant’s argu-
ment that the trial court erred by admitting 
bad-acts evidence—with respect to prior 
domestic violence between Defendant 
and Victim—despite an order in limine 
excluding such evidence. The State had 
agreed before trial that it would not pres-
ent evidence of the previous domestic 
violence incidents between Defendant 
and Victim. Yet, at trial, the detective 
who investigated the murder and appre-
hended Defendant, Detective Landavazo, 
testified that he spoke with Victim’s 
mother, and she “relayed .  .  .  that there 
was an incident.” The State also asked if 
the detective had followed up on any leads 
regarding Defendant, and he replied that 
Victim’s mother had told him “there was 
a report initiated.” The prosecutor said 
she was uninterested in a report. She only 
wanted the detective to explain how he 
located Defendant, to which the detective 
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responded he had printed out a “picture 
of the only Dorall Smith there is in our 
system.” Defense counsel objected as this 
was exactly the subject of the motion in 
limine. The trial court was “concerned 
about Detective Landavazo’s testimony,” 
however, defense counsel ultimately re-
jected a curative instruction because it 
would draw attention to the matter. The 
trial court then denied defense counsel’s 
motion for mistrial on this issue.
{46}	 Rule 11-404(B)(1) NMRA precludes 
the admission of evidence of a person’s 
character “to prove that on a particular 
occasion the person acted in accordance 
with the character,” known as bad-acts evi-
dence. An error committed by admitting 
inadmissible evidence is generally cured by 
a ruling of the court striking the evidence 
and admonishing the jury to disregard 
such evidence. State v. Simonson, 1983-
NMSC-075, ¶¶ 19-21, 100 N.M. 297, 669 
P.2d 1092. “An evidentiary ruling within 
the discretion of the court will constitute 
reversible error only upon a showing of an 
abuse of discretion and a demonstration 
that the error was prejudicial rather than 
harmless.” State v. Jett, 1991-NMSC-011, 
¶ 8, 111 N.M. 309, 805 P.2d 78 (citation 
omitted).
{47}	 The content of the detective’s tes-
timony concerned how he came to ap-
prehend Defendant, and the prosecutor 
attempted to steer him away from any 
reference to the prior domestic violence 
incident. Here, the potential extrapolation 
from the detective’s testimony to a juror’s 
inference of guilt by propensity was judged 
harmless even by the defense counsel—
hence her decision not to request a curative 
instruction. Defense counsel considered 
that the slight chance the jury would as-
sume domestic violence was not worth 
the risk of drawing their attention to it by 
having a curative instruction given. Thus, 
any potential error was harmless. Accord-
ingly, we conclude that the trial court did 
not abuse its discretion in choosing to deny 
Defendant’s motion for a mistrial based on 
the detective’s testimony.
{48}	 Additionally, during closing argu-
ment, the prosecutor said “we also know 
that [Victim] was sending mixed messages, 
and in a domestic violence relationship, 
sometimes that happens,” to which de-
fense counsel objected. The trial court 
overruled the objection. We interpret the 
prosecutor’s comments as a reference to 
Defendant’s instant attack killing Victim, 
rather than the alleged domestic violence 
incident happening months before. In 

context, the prosecutor first told the jury: 
“The manner of the crime, 90 stab wounds 
was someone that wanted it to be painful 
for her. It wasn’t stranger violence. It was 
domestic violence.” The prosecutor then 
discussed the afternoon prior to Victim’s 
death, when Defendant threatened her, 
and characterized their relationship as 
one of domestic violence. As opposed to 
a propensity or bad-acts reference, it more 
likely was a reference to the failed nature 
of the relationship between Victim and 
Defendant—a relationship that was a key 
aspect of the facts surrounding the mur-
der—in support of the State’s theory that it 
was a deliberate act. Further, the reference 
could have been to the instant murder 
by the fact that Defendant’s attack upon 
Victim, despite whatever relationship 
they once had, could now be considered a 
relationship of domestic violence.
{49}	 We therefore conclude that there 
was no prejudicial abuse of discretion. 
Defendant was neither prejudiced by the 
prosecutor’s characterization of the facts in 
closing argument, nor did the trial court 
abuse its discretion in overruling the ob-
jection. We hold that there was no error in 
admitting the evidence Defendant consid-
ers impermissible bad-acts evidence.
F.	� Trial Court Did Not Abuse its  

Discretion in Denying Motion  
for Mistrial Based on Improper 
Joinder

{50}	 Defendant next takes issue with the 
trial court’s denial of his mistrial motion 
based on joinder of the charges against 
him for first-degree murder and criminal 
damage to property. We review the trial 
court’s denial of the motion for mistrial 
for abuse of discretion, see Gallegos, 2009-
NMSC-017, ¶ 21, and conclude there was 
no abuse of discretion because joinder was 
both proper and mandatory.
{51}	 Defendant argues first that “one 
test for abuse of discretion [for improper 
joinder] is whether prejudicial testimony, 
inadmissible in a separate trial, is admit-
ted at a joint trial.” State v. Jones, 1995-
NMCA-073, ¶ 3, 120 N.M. 185, 899 P.2d 
1139. “Thus the question is whether the 
evidence of each episode would be admis-
sible in a trial of the other.” Id. Here, the 
specific question is whether evidence of 
Defendant’s slashing of tires of vehicles in 
Victim’s driveway—the basis for the charge 
of criminal damage to property—would 
be admissible in his murder trial, and vice 
versa in a criminal damage to property 
trial. According to Defendant, evidence 
that Defendant slashed the tires, despite 

the blood on the tires coming from both 
Victim and Defendant, was unrelated to 
the murder and thus inadmissible bad-acts 
evidence, meaning the two cases should 
never have been joined.
{52}	 The New Mexico rules of criminal 
procedure require that similar offenses 
must be joined in one prosecution and not 
be brought piecemeal by way of sequential 
trials. See State v. Gonzales, 2013-NMSC-
016, ¶ 25, 301 P.3d 380. Rule 5-203(A) 
states:

Two or more offenses shall be 
joined in one complaint, indict-
ment or information with each 
offense stated in a separate count, 
if the offenses, whether felonies or 
misdemeanors or both:
(1)	 are of the same or similar 
character, even if not part of a 
single scheme or plan; or
(2)	 are based on the same 
conduct or on a series of acts 
either connected together or con-
stituting parts of a single scheme 
or plan.

{53}	 The joinder rule is met on these 
facts. What has been joined, though, could 
still be severed if a defendant would be 
prejudiced by testimony with respect to 
one charge that would otherwise be inad-
missible absent the joinder. Rule 5-203(C). 
And, as Defendant essentially argues, “[a] 
defendant might [actually] be prejudiced 
if joinder of offenses permit[s] the jury 
to hear testimony that would have been 
otherwise inadmissible in separate trials.” 
State v. Jacobs, 2000-NMSC-026, ¶ 15, 129 
N.M. 448, 10 P.3d 127. “Even when the 
trial court abuses its discretion in failing 
to sever charges, appellate courts will not 
reverse unless the error actually prejudiced 
the defendant.” State v. Gallegos, 2007-
NMSC-007, ¶ 18, 141 N.M. 185, 152 P.3d 
828.
{54}	 Here, joinder was mandatory and 
Defendant was not thereby prejudiced. 
The State argued that Defendant stabbed 
Victim and then slashed the tires on the 
vehicles in her driveway. These were a 
connected series of acts. There was no evi-
dence or argument that a different person 
might have slashed the tires, or that these 
incidents occurred at different dates or 
in different places. These acts were part 
of the same plan or scheme: Defendant 
stabbed Victim and disabled her most 
immediate means of escape transporta-
tion. The criminal damage evidence, that 
the tires were slashed, would have been 
cross-admissible in a trial solely on the 
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question of first-degree murder because 
it was evidence of deliberation: a purely 
passionate, impulsive attacker would not 
ordinarily methodically slash nearly every 
tire on the nearby vehicles. The tire slash-
ing evidence explained Defendant’s blood 
spatters on or near the vehicles, which 
helped to place Defendant at the scene of 
the murder and show the intermingling of 
his and Victim’s blood. As well, in a sepa-
rate trial for criminal damage, the evidence 
of the homicide is evidence of Defendant’s 
motive for slashing the tires. The stabbing 
evidence is also necessary background for 
why Defendant’s and Victim’s DNA were 
mingled in blood spatter on or near the ve-
hicles, crucial evidence placing Defendant 
at the scene of the criminal damage.
{55}	 The homicide evidence is crucial to 
understanding both the crime scene and 
explaining the activities of police, while 
the criminal damage evidence is crucial 
to demonstrating deliberation. Since the 
evidence in either case would be cross-
admissible, we conclude that the evidence 
did not prejudice Defendant and the trial 
court did not abuse its discretion by re-
fusing to sever the two cases under Rule 
5-203(C).
G.	� Defendant’s Right to a Speedy  

Trial Was Not Violated
{56}	 Defendant next argues that the 
three-year delay, from indictment to 
trial, violated his constitutional right to a 
speedy trial. Defendant was indicted on 
September 21, 2010. Defendant was tried 
on September 17, 2013, approximately 
three years after his indictment. The State 
and Defendant agree that there were con-
tinuances granted to them jointly from 
July 5, 2011, to October 24, 2011, and 
from April 30, 2012, to June 25, 2012, ap-
proximately five months. Defense counsel 
received a continuance from January 9, 
2012, until April 30, 2012, approximately 
four months. Then, in mid-June, defense 
counsel received another continuance of 
approximately one month, until July 23, 
2012. The case was also stayed pending a 
competency determination from July 23, 
2012, to March 18, 2013, approximately 
eight months. Trial was eventually set for 
September 16, 2013. Out of the thirty-six 
total months of delay, approximately sev-
enteen were Defendant-caused or neutral, 
and eighteen were caused by the State. 
Defendant argues only eight months were 
Defendant-caused or neutral, and the State 
argues it was twenty-two months. Regard-
less of the difference in the length of delay 
the sides argue is Defendant-caused or 

neutral, we conclude there was no preju-
dice to Defendant resulting from the delay 
attributable to the State, which our review 
of the record shows was approximately 
eighteen months. Thus, Defendant can-
not prevail on his speedy trial claim. We 
explain.
{57}	 Defendant initially raised the 
speedy trial claim pro se after the trial 
was continued to allow for a competency 
evaluation. Though, defense counsel did 
not ultimately raise a speedy trial viola-
tion claim at trial because, other than the 
time for determination of competency, 
the delay of approximately two years was 
“fairly standard among these kinds of 
cases.” This issue is thus raised on appeal 
as a fundamental error. See Rule 12-216(B)
(2) NMRA (providing appellate court 
discretion, as an exception to the preser-
vation rule, to review questions involving 
fundamental error).
{58}	 In determining whether a defen-
dant’s speedy trial right was violated, this 
Court has adopted the United States Su-
preme Court’s balancing test in Barker v. 
Wingo, 407 U.S. 514 (1972). State v. Garza, 
2009-NMSC-038, ¶¶ 9, 13, 146 N.M. 499, 
212 P.3d 387. Under the Barker framework, 
courts weigh “the conduct of both the 
prosecution and the defendant” under the 
guidance of four factors: (1) the length of 
the delay; (2) the reasons for the delay; (3) 
the timeliness and manner in which the 
defendant asserted his speedy trial right; 
and (4) the particular prejudice that the 
defendant actually suffered. Garza, 2009-
NMSC-038, ¶¶ 13, 32, 35 (internal quota-
tion marks and citation omitted). “Each of 
these factors is weighed either in favor of 
or against the State or the defendant, and 
then balanced to determine if a defendant’s 
right to a speedy trial was violated.” State 
v. Spearman, 2012-NMSC- 023, ¶ 17, 283 
P.3d 272.
{59}	 Relying on Garza, Defendant argues 
that the delay in this case of “intermediate 
complexity” is “presumptively prejudicial.” 
See 2009-NMSC-038, ¶¶ 2, 48 (establish-
ing that a trial delay of fifteen months or 
more “may be presumptively prejudicial,” 
triggering a speedy trial inquiry in a case of 
intermediate complexity). Garza, though, 
“abolish[ed] the presumption that a de-
fendant’s right to a speedy trial has been 
violated based solely on the threshold 
determination that the length of delay 
is ‘presumptively prejudicial.’” Id. ¶ 21. 
Instead, Defendant must still show par-
ticularized prejudice cognizable under his 
constitutional right to a speedy trial and 

demonstrate that, on the whole, the Barker 
factors weigh in his favor. See Garza, 2009-
NMSC-038, ¶ 21. Here, the scale of that 
balance weighs in favor of the State because 
there was no actual prejudice from the 
delay incurred to address concerns of the 
defense about the recalculations of some 
of the DNA statistical probabilities.
{60}	 As stated, the prejudice factor 
weighs heavily against Defendant and is 
outcome determinative. We analyze preju-
dice to a defendant in a speedy trial case 
in light of three defense interests: “(i) to 
prevent oppressive pretrial incarceration; 
(ii) to minimize anxiety and concern of the 
accused; and (iii) to limit the possibility 
that the defense will be impaired.” Id. ¶ 
35. The third interest addresses the most 
serious type of prejudice, impairment of 
the defense. Barker, 407 U.S. at 532. In this 
case, Defendant’s case was strengthened by 
the delay. New methods of DNA statistical 
analyses were implemented that increased 
the statistical probability that the DNA 
match to Defendant was mistaken for 
four of the samples. We conclude that the 
delay in this case, approximately half of 
which was attributable to neutral causes 
or to Defendant for the benefit of his case, 
was not unconstitutionally prejudicial to 
Defendant.
H.	� Defense Counsel Was Not  

Ineffective
{61}	 Defendant next argues that defense 
counsel should have argued the aforemen-
tioned speedy trial violation with more 
vigor and obtained a DNA expert prior 
to trial, and thus counsel’s failure to so do 
constitutes ineffective assistance.
{62}	  In order to establish a successful 
claim of ineffective assistance of counsel, a 
defendant is required to “first demonstrate 
error on the part of counsel, and then show 
that the error resulted in prejudice.” State v. 
Bernal, 2006-NMSC-050, ¶ 32, 140 N.M. 
644, 146 P.3d 289. A prima facie case of 
ineffective assistance of counsel is made 
on appeal where: “(1) it appears from the 
record that counsel acted unreasonably; 
(2) the appellate court cannot think of 
a plausible, rational strategy or tactic to 
explain counsel’s conduct; and (3) the 
actions of counsel are prejudicial.” State v. 
Herrera, 2001-NMCA-073, ¶ 36, 131 N.M. 
22, 33 P.3d 22 (internal quotation marks 
and citation omitted); see also Bernal, 
2006-NMSC-050, ¶ 32. “[A] prima facie 
case is not made when a plausible, rational 
strategy or tactic can explain the conduct 
of defense counsel.” State v. Richardson, 
1992-NMCA-112, ¶ 12, 114 N.M. 725, 845 

http://www.nmcompcomm.us/


   Bar Bulletin - June 8, 2016 - Volume 55, No. 23     23 

 http://www.nmcompcomm.us/Advance Opinions
P.2d 819, abrogated on other grounds by 
Allen v. LeMaster, 2012-NMSC-001, 267 
P.3d 806.
{63}	 Defendant filed a pro se speedy 
trial motion, but defense counsel chose 
not to argue such a motion because she 
considered the delay to be “fairly standard 
among these kinds of cases.” Given the 
lack of prejudicial delay, and the potential 
benefit to Defendant from the recalcula-
tions that caused the delay, defense counsel 
cannot be said to have acted unreasonably 
in determining that a speedy trial motion 
was inappropriate at this point.
{64}	 Regarding failure to obtain an expert 
before trial, the record reveals that defense 
counsel believed that the State’s expert 
would not testify as to the recalculated 
results since the other DNA results would 
have been sufficient to make the State’s 
case. This did not happen, but it was by no 
fault of defense counsel. Defense counsel’s 
decision not to seek a DNA expert prior 
to trial was reasonable based on her esti-
mation that the State’s expert would only 
testify to the results of the original DNA 
evidence calculations. Further, Defendant 
was not prejudiced because defense coun-
sel ultimately obtained an expert midtrial 
when it became clear the State’s expert 
would testify about the recalculation re-
sults. At this time, we are not persuaded 
by Defendant’s arguments that his defense 
counsel was ineffective, but we allow that 
claim to be further developed in postap-
peal habeas corpus proceedings.
I.	� Trial Court Did Not Abuse its 

Discretion in Denying Defendant’s 
Multiple Motions for Mistrial

{65}	 Over the course of the trial, Defen-
dant alleged numerous errors on the part 
of the trial court by filing two motions for 
a mistrial, and then a renewed motion for 
mistrial after the original two motions 
were denied. We have specifically ad-
dressed some of the merits of those mo-
tions in subsections B, C, D, and F of this 
opinion. We distill that there remain three 
additional issues raised in Defendant’s 
motions for mistrial, and conclude that 
they are likewise without merit because 
they do not constitute an abuse of dis-
cretion by the trial court. Regarding the 
wholesale denial of his mistrial motions, 
Defendant generally argues on appeal on 
three grounds: (1) “[t]he trial court’s fail-
ure to grant a mistrial . . . [when] the trial 
had reached a point where it was ‘out of 
control’ . . . [because] the prosecutor was 
making comments about defense counsel,” 
(2) “the trial court ha[ving] recessed the 

jury for a lengthy time,” and (3) judicial 
impropriety by failure of the trial court to 
maintain decorum. We proceed to address 
each of these additional claims of error.
{66}	 A brief recitation of the relevant 
facts is necessary for thorough review. On 
September 23, 2013, defense counsel filed a 
motion for mistrial and for barring retrial 
of Defendant. The motion alleged facts 
regarding a joinder issue and facts regard-
ing a Confrontation Clause issue, both of 
which we previously addressed. The same 
day, defense counsel filed a motion to 
strike “comments and conduct by the [p]
rosecutor which improperly influence the 
jury and shift the burden of proof against 
the Defendant.” The motion listed a num-
ber of comments made by the prosecutor, 
including the comment to a witness, after 
he was unable to identify Defendant: “But 
he is a Black man?” As well, it listed several 
other comments, including a detective’s 
statement that he knew of Defendant’s 
prior relationship with Victim by reference 
to the police database.
{67}	 On September 24, 2013, defense 
counsel filed a second motion for mistrial 
and for barring retrial of Defendant. The 
new motion involved the DNA recalcula-
tions addressed in subsections B and C 
of this opinion. The motion argued that 
dismissal of the case or exclusion of the 
DNA evidence was the appropriate remedy 
for those alleged errors. It also urged the 
trial court to admonish the prosecutor 
“regarding her asides and unprofessional 
comments.” In arguing her mistrial mo-
tions to the trial court, defense counsel 
noted that the State had failed to provide 
to her a PowerPoint it had used for direct 
examination of a witness when she cross-
examined the same witness, forcing her 
to use the photographs contained in the 
slides. Next, defense counsel raised the 
issue of prosecutorial misconduct, giv-
ing examples: (1) the prosecutor told the 
court that there are five attorneys in the 
courthouse “who are very difficult and 
hard to get along with” and said that de-
fense counsel was one of those attorneys; 
(2) the prosecutor, after defense counsel 
objected and a discussion was held at the 
bench, went back to the podium and said, 
“Now, before she interrupted you”; (3) the 
prosecutor made use of Defendant being 
African American to try to assist a witness 
in identifying Defendant; (4) the prosecu-
tor made improper use of refreshing wit-
nesses’ memories; (5) the prosecutor elic-
ited bad-acts evidence that had been the 
subject of a motion in limine, addressed 

in subsection F of this opinion; and (6) 
the prosecutor failed to inform defense 
counsel of last-minute witness changes. 
Defense counsel also referenced the trial 
court’s alleged interference with the DNA 
expert and raised the duration of the jury 
recess, stating that the New Mexico Con-
stitution’s assurance of the right to a fair 
and impartial jury is compromised by the 
delay. Defense counsel then cited Rule 21-
300(B)(3) NMRA (2009), arguing that the 
trial so far—based on the aforementioned 
facts—had been “out of control,” despite 
the requirement that the judge maintain 
order and decorum.
{68}	 Ultimately, defense counsel filed a 
renewed motion for mistrial and demand 
for recusal. The motion reiterated prior ar-
guments and noted that the trial court had 
expressed ‘open irritation’ with defense 
counsel and involved itself with defense 
witnesses, intimating judicial impropri-
ety and bias. The trial court denied each 
defense motion.
{69}	 “A motion for a mistrial is addressed 
to the sound discretion of the trial court 
and is only reviewable for an abuse of 
discretion.” Saavedra, 1985-NMSC- 077, 
¶ 11. “[T]he power to declare a mistrial 
should be exercised with the greatest cau-
tion.” State v. Sutphin, 1988-NMSC-031, 
¶ 18, 107 N.M. 126, 753 P.2d 1314. An 
argument for mistrial must show that the 
error committed constituted legal error, 
and the error was so substantial as to 
require a new trial. See State v. Ferguson, 
1990-NMCA-117, ¶ 4, 111 N.M. 191, 803 
P.2d 676 (stating that legal error requiring 
a new trial must be “substantial enough 
to warrant the exercise of the trial court’s 
discretion”). We hold that the trial court 
did not err in denying these motions for 
the reasons that follow.
{70}	 Taking the facts surrounding these 
motions cumulatively, we distill Defen-
dant’s residual arguments to be premised 
on alleged trial court error by allowing the 
trial to grow out of control, primarily due 
to prosecutorial misconduct and lengthy 
delay, thereby resulting in an atmosphere 
of judicial impropriety. Defendant argues 
that the trial grew so out of control that the 
trial court erred in denying his motions, 
see State v. Vallejos, 1974-NMCA-009, ¶ 26, 
86 N.M. 39, 519 P.2d 135 (determining that 
the cumulative impact of a prosecutor’s 
improper comments was so prejudicial 
that it deprived the defendants of a fair tri-
al). The facts of this case do not reflect the 
level of prosecutorial misconduct in Valle-
jos, where (1) one defendant charged with 

http://www.nmcompcomm.us/


24     Bar Bulletin - June 8, 2016 - Volume 55, No. 23

 http://www.nmcompcomm.us/Advance Opinions
battery on a police officer had no weapon, 
but a codefendant charged with aggra-
vated assault on a police officer allegedly 
used a straight razor, and the prosecution 
displayed a butcher knife that could not 
be connected to either defendant; (2) the 
district attorney referred to an irrelevant 
shooting of a United States Senator to raise 
a conspiracy theory; and (3) the prosecu-
tor in effect told the jury that defendants 
were guilty or he would not have brought 
them to trial. 1974-NMCA-009, ¶¶ 1, 8-17, 
24. There, the cumulative impact was so 
prejudicial it deprived defendants of a fair 
trial. Id.
{71}	 Here, the trial court appropriately 
managed the trial and minimized the im-
pact of a midtrial delay that was needed 
to benefit the defense. When viewing the 
three residual events Defendant urges this 
Court to deem as cumulative error under 
Vallejos—the prosecutor’s comments 
about the defense counsel, the trial court 
recess, and the alleged overall judicial im-
propriety—we cannot come to the same 
conclusions as Defendant. Considering all 
the matters raised by Defendant in his mo-
tions for mistrial, the trial court’s denial of 

said motions does not constitute an abuse 
of discretion. The prosecutor’s comments 
that the defense counsel was difficult and 
hard to work with are, at most, unprofes-
sional comments. And, where motions 
for mistrial are filed by Defendant on the 
basis of a trial recess granted for the sole 
purpose of benefitting Defendant, there 
can be no error. The recess lasted only ten 
days, and it was properly within the scope 
of the trial court’s “inherent authority to 
control and manage [trial] proceedings and 
preserve the integrity of the trial process.” 
State v. Wyrostek, 1994-NMSC-042, ¶ 19, 
117 N.M. 514, 873 P.2d 260 (alteration in 
original) (internal quotation marks and 
citation omitted). It follows that, even when 
taken cumulatively, Defendant’s allegations 
fall well short of the conduct demanding 
mistrial in Vallejos. We conclude that the 
trial court properly denied Defendant’s 
numerous motions for mistrial and did not 
abuse its discretion in doing so.
J.	 Defendant Did Not Suffer Cumula-
tive Error Requiring Reversal
{72}	 Finally, since the trial court’s deni-
als of Defendant’s motions for mistrial 
were made within its sound discretion, 

sufficient evidence exists for a jury’s find-
ing of first-degree murder, Defendant was 
able to confront all evidence against him, 
trial delay did not constitute a speedy 
trial violation, and defense counsel was 
not ineffective on this record, there is no 
cumulative error requiring reversal under 
State v. Roybal, 2002-NMSC-027, ¶ 33, 
132 N.M. 657, 54 P.3d 61 (“The doctrine 
of cumulative error applies when multiple 
errors, which by themselves do not consti-
tute reversible error, are so serious in the 
aggregate that they cumulatively deprive 
the defendant of a fair trial.”).
III.	CONCLUSION
{73}	 For the foregoing reasons, we affirm 
Defendant’s convictions.
{74}	 IT IS SO ORDERED.

BARBARA J. VIGIL, Chief Justice

WE CONCUR:
PETRA JIMENEZ MAES, Justice
EDWARD L. CHÁVEZ, Justice
CHARLES W. DANIELS, Justice
JUDITH K. NAKAMURA, Justice,  
not participating
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Opinion

M. Monica Zamora, Judge
{1}	 The State of New Mexico appeals from 
an order granting a motion to suppress 
evidence based on an unconstitutional 
sobriety checkpoint. The State raises a 
single issue on appeal: whether the lack 
of advance publicity makes a sobriety 
checkpoint unconstitutional, where the 
remainder of the factors in City of Las 
Cruces v. Betancourt, 1987-NMCA-039, ¶ 
13, 105 N.M. 655, 735 P.2d 1161, are met. 
We hold that it does not and, therefore, 
reverse.
I.	 BACKGROUND
{2}	 The facts are largely undisputed. De-
fendant Lamont Swain was charged with 
concealing identity, driving while under 
the influence of intoxicating liquor or 
drugs (DWI), and four counts of posses-
sion of a controlled substance following 
his arrest for refusing to show his driver’s 
license at a sobriety checkpoint. Defendant 
filed a motion to suppress evidence on 
the grounds the sobriety checkpoint was 
unconstitutional because the State failed 
to comply with the final Betancourt factor 
relating to advance publicity. Id.
{3}	 Sergeant Herbert Hinders of the New 
Mexico State Police prepared the plan 
and supervised the checkpoint in De 
Baca County, between Santa Rosa and 
Fort Sumner. Sergeant Hinders sent an 

e-mail to a radio station a month before 
the scheduled checkpoint with a request to 
publicize the roadblock. He did not request 
confirmation of the radio station’s receipt 
of his e-mail and did not know whether 
the station received his e-mail. Sergeant 
Hinders also did not listen to the radio 
station to confirm the checkpoint was 
publicized and did not seek publication 
in the county newspaper.
II.	 DISCUSSION
{4}	 A sobriety checkpoint is a seizure. 
State v. Bates, 1995-NMCA-080, ¶ 9, 120 
N.M. 457, 902 P.2d 1060 (stating “there is 
no question that a roadblock is a seizure”). 
“Whether a search and seizure was con-
stitutional is a mixed question of law and 
fact.” State v. Duran, 2005-NMSC-034, ¶ 
19, 138 N.M. 414, 120 P.3d 836, overruled 
on other grounds by State v. Leyva, 2011-
NMSC-009, 149 N.M. 435, 250 P.3d 861. 
“We review factual determinations by the 
trial court under a substantial evidence 
standard.” Duran, 2005-NMSC-034, ¶ 19. 
“We review the lower court’s determina-
tion of legal questions de novo.” Id.
{5}	 A sobriety checkpoint “is constitution-
ally permissible so long as it is reasonable 
within the meaning of the fourth amend-
ment as measured by its substantial compli-
ance with [eight guidelines].” Betancourt, 
1987-NMCA-039, ¶ 16. The eight factors 
include: “[(1) the r]ole of supervisory per-
sonnel[, (2) r]estrictions [on] discretion of 
field officers[, (3) s]afety[, (4) r]easonable 

location[, (5) t]ime and duration[, (6) i]
ndicia of official nature of the roadblock[, 
(7) l]ength and nature of detention[, and 
(8) a]dvance publicity.” Id. ¶ 13.
{6}	 The district court found that the 
checkpoint plan was compliant with all but 
the advance publicity factor. The district 
court based its finding on the following 
facts: (1) the radio station never received 
an e-mail from Sergeant Hinders, (2) 
Sergeant Hinders did not verify that the e-
mail had been opened or received, (3) Ser-
geant Hinders did not have any personal 
knowledge of whether the checkpoint had 
been publicized, (4) Sergeant Hinders did 
not seek to have the checkpoint publicized 
in the county newspaper, and (5) the ra-
dio station from which Sergeant Hinders 
sought the advance publicity did not reach 
the county in which the checkpoint was 
located. The district court found that, 
while the State attempted to publicize the 
checkpoint in advance, it did not act rea-
sonably to provide advance publicity and, 
therefore, it did not substantially comply 
with the Betancourt factors.
{7}	 For the purpose of discussion, we note 
that no evidence was presented regarding 
the radio station’s broadcast range at trial. 
We also note that the only mention of 
the advance publicity issue came in De-
fendant’s closing argument. We therefore 
decline to accept the district court’s finding 
that “[a]t this point it’s uncontroverted that 
the radio station that Sergeant Hinders at-
tempted to publicize on does not reach De 
Baca County.” Other than this exception, 
the district court’s factual findings are sup-
ported by substantial evidence. However, 
Sergeant Hinders’ deficient attempts to 
publicize are not the central issue to this 
appeal. The question before us is whether a 
lack of advance publicity related to an oth-
erwise Betancourt-compliant roadblock 
renders the roadblock constitutionally 
invalid. We hold that it does not.
{8}	 In Betancourt, this Court analyzed 
a sobriety roadblock within the con-
text of the Fourth Amendment to the 
United States Constitution. Betancourt, 
1987-NMCA-039, ¶¶ 9, 14. We noted 
that because of the Fourth Amend-
ment’s protections against unreasonable 
searches and seizures, “the reasonable-
ness of any roadblock will be very closely 
scrutinized.” Id. ¶ 10. We presented eight 
guidelines to be considered in determin-
ing the reasonableness of a roadblock 
and emphasized that “we do not foreclose 
consideration of other relevant factors 
where appropriate and we hold that no 
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one guideline is necessarily dispositive 
of the issue[.]” Id. ¶ 13. Post-Betancourt, 
two subsequent appellate decisions of this 
Court, discussed below, relate directly to 
the advance publicity guideline. Guiding 
those decisions was our holding in Be-
tancourt where we noted, with regard to 
advance publicity, that “[t]he deterrence 
value of any roadblock and its reasonable-
ness for sobriety checks will be enhanced 
if given widespread advance publicity.” 
Id. ¶ 13. In Betancourt, advance publicity 
concerning the sobriety roadblocks was 
disseminated to a local radio station for 
release.
{9}	 In State v. Olaya, 1987-NMCA-040, 
105 N.M. 690, 736 P.2d 495, filed on the 
same day as Betancourt, police officers 
were given permission to establish a 
roadblock at a location of their choice. 
“They were required to use reflectors, 
marked units, and a stop sign.” Olaya, 
1987-NMCA-040, ¶ 3. They were to stop 
all privately owned east bound vehicles in 
order to check for driver’s licenses, regis-
tration, and proof of insurance. Id. There 
was no advance publicity. Id. ¶ 22. The 
Court applied the Betancourt guidelines, 
noted the lack of advance publicity, and 
held that “[b]ecause no one guideline is 
dispositive, and because there was sub-
stantial evidence to support the [district] 
court’s conclusion that the officers in this 
case did not have or [did not] exercise 
unbridled discretion [that] the roadblock 
was valid.” Id.
{10}	 In Bates, law enforcement sent out a 
news release to the media identifying dates 
and location of the checkpoint. The defen-
dant argued that the media either gave the 
wrong location, or that the information 
was generalized when it was simply stated 
that there would be stepped-up DWI 
checkpoints to deter drunk driving during 
the holiday weekend. 1995-NMCA-080, ¶ 
5. Consistent with Betancourt, the Court 

first noted,“[i]n determining the reason-
ableness of a roadblock, all the factors 
must be considered, and none is disposi-
tive but the role of supervisory personnel 
and the restrictions on discretion of field 
officers.” Bates, 1995-NMCA-080, ¶ 22. 
In specifically addressing the advance 
publicity, the Court held that “[w]hether 
or not there [was] advance publicity is 
not dispositive of the reasonableness of a 
DWI roadblock[,]” and the facts in that 
case “were legally sufficient to show the 
reasonableness of the roadblock under 
both the New Mexico and United States 
Constitutions.” Id. ¶¶ 26-27 (citing Ben-
tancourt, 1987-NMCA-039, ¶ 13).
{11}	 We again affirmed this principle, 
four months after Bates, in State v. Ma-
dalena, 1995-NMCA-122, 121 N.M. 63, 
908 P.2d 756. We declared that “the facts 
and circumstances of each road block must 
be examined in light of the guidelines 
articulated in Betancourt.” Madalena, 
1995-NMCA-122, ¶ 33. In Madalena, the 
parties did not contest the lack of advance 
publicity. Id. ¶ 32. Instead, the defendant 
challenged the constitutionality of the 
entire practice of DWI checkpoints under 
Article II, Section 4 and Article II, Section 
10 of the New Mexico Constitution. Id. ¶ 1. 
We held “that a sobriety checkpoint con-
ducted in substantial compliance with the 
eight Betancourt factors is constitutional 
under the New Mexico Constitution.” Id. 
¶¶ 26, 32.
{12}	 In the present case, Sergeant Hin-
ders attempted, but failed, to comply with 
the advance publicity requirement by 
e-mailing the radio station with a request 
for publication of the checkpoint, though 
the radio station never received it. Sergeant 
Hinders did not verify that the e-mail had 
been opened or received, did not have 
any personal knowledge of whether the 
checkpoint had been publicized, nor did he 
seek to have the checkpoint publicized in 

the county newspaper. Whether Sergeant 
Hinders’ attempt to generate advance pub-
licity of this checkpoint satisfies the final 
Betancourt factor is a question for another 
day.
{13}	 Based on our longstanding case law, 
a lack of advance publicity, without more, 
is simply not sufficient to find that a DWI 
checkpoint constitutes an illegal seizure. We 
take this opportunity to reaffirm Bates and 
Olaya inasmuch as each case stands for the 
proposition that advance publicity, while 
beneficial from a deterrence perspective, 
is not dispositive with respect to the illegal 
search and seizure analysis under the Fourth 
Amendment and Article II, Section 10 of the 
New Mexico Constitution. See Bates, 1995-
NMCA-080, ¶ 26; Olaya, 1987-NMCA-040, 
¶ 22. While Betancourt stated that the rea-
sonableness for a sobriety checkpoint would 
be enhanced if given widespread advance 
publicity, we do not take this to mean that 
the last factor is a mere disposable acces-
sory to the other seven factors resulting in 
either its wholesale disregard, nor is it an 
invitation for potential abuse that would 
effectively remove it from the Betancourt 
analysis entirely.
CONCLUSION
{14}	 The advance notice factor is merely 
one of eight factors to be considered in 
determining the reasonableness of a check-
point. Because no argument was made that 
the remaining Betancourt factors were not 
met, and the advance publicity factor is not 
dispositive, we hold that the checkpoint 
was constitutional. For the foregoing rea-
sons, we reverse the district court’s order 
granting Defendant’s motion to suppress 
evidence.
{15}	 IT IS SO ORDERED.

M. MONICA ZAMORA, Judge

WE CONCUR:
JAMES J. WECHSLER, Judge
MICHAEL D. BUSTAMANTE, Judge
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Opinion

M. Monica Zamora, Judge
{1}	 Stephen Smith (Homeowner), appeals 
from an award of summary judgment in 
favor of BAC Home Loans Servicing, LP 
(BAC), which orders a foreclosure sale. 
On appeal, Homeowner argues that the 
district court erred in granting summary 
judgment where BAC failed to establish 
its standing to foreclose and where BAC 
failed to provide adequate notice of and 
opportunity to cure the default. Home-
owner also argues that the district court 
erred in granting summary judgment on 
his counterclaims. Because BAC failed to 
establish that it had standing to foreclose 
when it filed its complaint for foreclosure, 
we reverse.
BACKGROUND
{2}	 On February 24, 2003, Homeowner 
signed a promissory note with First Mag-
nus Financial Corporation (First Magnus). 
As security for the loan, Homeowner 
signed a mortgage contract with Mortgage 
Electronic Registration Systems (MERS), 

as the nominee for First Magnus, pledg-
ing the home as collateral for the loan. 
On July 17, 2009, BAC filed a complaint 
for foreclosure against Homeowner. BAC 
attached to its complaint an unindorsed 
copy of the note, along with an unrecorded 
assignment of Homeowner’s mortgage, 
showing that MERS assigned the mortgage 
to BAC on July 6, 2009.
{3}	 Homeowner filed an answer to the 
complaint, asserted affirmative defenses, 
and filed counterclaims. Homeowner 
alleged, inter alia, that BAC failed to 
establish its ownership of the note and 
mortgage. BAC moved for summary judg-
ment and produced the affidavit of Colleen 
Newsome, an officer of Bank of America, 
which stated that, according to Bank of 
America business records, BAC was the 
holder of Homeowner’s note. The affidavit 
was dated June 26, 2012.
{4}	 On December 17, 2012, Homeowner 
filed an exhibit list with attached exhibits, 
including two copies of the note and two 
assignments of mortgage. One copy of the 
note was indorsed as follows: from First 
Magnus to GMAC Bank, from GMAC 

Bank to GMAC Mortgage Corporation, 
from GMAC Mortgage Corporation to 
Witmer Funding LLC, and indorsed in 
blank from Witmer Funding LLC. None of 
the indorsements were dated. One of the 
assignments of mortgage appears to be a 
recorded copy of the assignment provided 
with the Bank’s foreclosure complaint, 
assigning the mortgage from MERS to 
BAC. The first assignment was recorded 
with the Lincoln County clerk on July 
22, 2009. The second assignment showed 
that the mortgage was assigned from First 
Magnus to Bank of America on April 3, 
2012. That assignment was recorded on 
April 11, 2012.
{5}	 On January 15, 2013, the district 
court held a hearing on BAC’s motion 
for summary judgment. BAC’s counsel 
advised the court that she was in pos-
session of the original note, indorsed in 
blank, which could be submitted to the 
court and inspected by Homeowner. The 
original note was submitted to the court on 
January 23, 2013. The district court found 
that BAC had standing to enforce the note 
and mortgage and summary judgment was 
granted. This appeal followed.
DISCUSSION
{6}	 On appeal, Homeowner argues that 
the district court erred in granting summa-
ry judgment because BAC failed to prove 
its standing to foreclose. Homeowner 
also argues that summary judgment was 
improper where BAC failed to show that 
it provided notice and an opportunity to 
cure the default, and that the district court 
erred in granting summary judgment on 
his counterclaims. Because we hold that 
BAC lacked standing to foreclose and 
reverse on that basis, we need not address 
Homeowner’s remaining arguments.
Standard of Review
{7}	 “We review the district court’s decision 
to grant summary judgment de novo.” 
Hydro Res. Corp. v. Gray, 2007-NMSC-
061, ¶ 14, 143 N.M. 142, 173 P.3d 749. 
Summary judgment is appropriate where 
the facts are undisputed “and the movant 
is entitled to judgment as a matter of law.” 
Id. (internal quotation marks and citation 
omitted). New Mexico courts disfavor 
summary judgment and prefer a trial on 
the merits. Romero v. Philip Morris Inc., 
2010-NMSC-035, ¶ 8, 148 N.M. 713, 242 
P.3d 280. When we review the granting of 
summary judgment, we make all reason-
able inferences from the record in favor of 
the nonmoving party. T.H. McElvain Oil 
& Gas Ltd. P’ship v. Benson-Montin-Greer 
Drilling Corp., 2015-NMCA-004, ¶ 19, 
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340 P.3d 1277, cert. granted, 2014-NM-
CERT-012, 344 P.3d 988. Whether a party 
has standing to bring a claim is a legal 
question, which we also review de novo. 
Disabled Am. Veterans v. Lakeside Veterans 
Club, Inc., 2011-NMCA-099, ¶ 9, 150 N.M. 
569, 263 P.3d 911.
Standing to Foreclose
{8}	 In foreclosure actions, standing is a 
jurisdictional prerequisite. See Bank of 
N.Y. v. Romero, 2014-NMSC-007, ¶¶ 15, 
17, 320 P.3d 1 (“[L]ack of standing is a 
potential jurisdictional defect . . . stand-
ing [is] a jurisdictional prerequisite for 
a statutory cause of action” (alteration, 
internal quotation marks, and citation 
omitted)). A party filing for foreclosure 
is “required to demonstrate under New 
Mexico’s Uniform Commercial Code 
(UCC) that it had standing to bring a 
foreclosure action at the time it filed suit.” 
Id. ¶ 17. In order to establish its standing 
to foreclose, a plaintiff must demonstrate 
that it had the right to enforce the note 
and the right to foreclose the mortgage at 
the time the complaint for foreclosure was 
filed. Id. Because the right to enforce the 
mortgage arises from the right to enforce 
the note, the question of standing turns on 
whether the plaintiff has established timely 
ownership of the note. Id. ¶¶ 17, 35.
{9}	 Under the UCC, a promissory note 
is a negotiable instrument, NMSA 1978, 
§ 55-3-104(a), (b), (e) (1992), which can be 
enforced by a third party who is a holder 
of the instrument. NMSA 1978, § 55-3-301 
(1992); Romero, 2014-NMSC-007, ¶  20 
(same). A third party in possession of the 
note can enforce a negotiable instrument 
as a holder if the note is either indorsed 
specifically to the third party, or indorsed 
in blank, not specifying a person or entity 
to which the note is indorsed. See NMSA 
1978, § 55-1-201(b)(21)(A) (2005) (stat-
ing that a holder is a person in possession 
of a negotiable instrument payable: (1) to 
bearer, or (2) to an identified person, and 
who is that person); see also § 55-1-201(b)
(5) (identifying bearer paper as a nego-
tiable instrument that has an indorsement 
in blank).
{10}	 In this case, BAC alleged that it was 
the holder of the note, attaching to its 
complaint an unindorsed copy of the note 
and an assignment of mortgage assigning 
Homeowner’s mortgage from MERS to 
BAC. Neither document is sufficient to 
establish BAC as the holder of the note. 
“Possession of an unindorsed note made 
payable to a third party does not establish 
the right of enforcement, just as finding 

a lost check made payable to a particular 
party does not allow the finder to cash it.” 
Romero, 2014-NMSC-007, ¶ 23. There is 
no legal authority allowing the assign-
ment of a mortgage to carry with it the 
transfer of a note. A plaintiff who has not 
established the right to enforce the note 
cannot foreclose the mortgage, even if 
the evidence shows that the mortgage was 
assigned to the plaintiff. Id. ¶¶ 34-35. 
{11}	 The record does contain a copy of 
the note that has a blank indorsement. 
As we noted previously, under the UCC, 
possession of a note indorsed in blank 
ordinarily establishes the right of a third 
party as the holder of that note. NMSA 
1978, § 55-3-205(b) (1992) (“When in-
dorsed in blank, an instrument becomes 
payable to bearer and may be negotiated 
by transfer of possession alone until spe-
cially indorsed.”); Section 55-3-104(a)(1), 
(b), (e) (defining “negotiable instrument” 
as including a “note” made “payable to 
bearer or to order” (internal quotation 
marks omitted)); Section 55-3-301 (de-
fining “[p]erson entitled to enforce” a 
negotiable instrument (internal quotation 
marks omitted)); Romero, 2014-NMSC-
007, ¶ 26 (“[The] blank indorsement . . . 
established the [b]ank as a holder because 
the [b]ank [was] in possession of bearer 
paper[.]”). However, the record does not 
show that BAC at any time possessed this 
indorsed note. A copy of the indorsed note 
was produced by Homeowner with his 
exhibit list, and it is not clear how or when 
Homeowner came to possess it. And while 
BAC’s trial counsel advised the court that 
she was in possession of the original note, 
indorsed in blank, at the summary judg-
ment hearing, the original note submitted 
to the district court on January 23, 2013, 
does not include an indorsement page or 
provide any evidence of when BAC or its 
counsel obtained possession of the original 
note.
{12}	 As noted earlier, BAC produced the 
affidavit of Colleen Newsome in support 
of its motion for summary judgment. 
The affidavit, executed nearly three years 
after BAC filed its complaint, states that 
BAC is the holder of the note. However, 
the affidavit does not state that Newsome 
had personal knowledge that the note 
was transferred to BAC prior to the fil-
ing of the foreclosure complaint. See Rule 
11-602 NMRA (“A witness [or affiant] 
may testify to a matter only if evidence is 
introduced sufficient to support a finding 
that the witness has personal knowledge 
of the matter. Evidence to prove personal 

knowledge may consist of the witness’s own 
testimony.”). Newsome’s purported basis 
of knowledge regarding the ownership of 
the note is her review of the note as part of 
Bank of America’s business records and her 
personal knowledge of Bank of America’s 
procedures for creating business records. 
While the affidavit states that a copy of the 
reviewed “business record” is attached, 
no attachment appears in the record. The 
record also does not indicate that any such 
business record was offered or admitted as 
a hearsay exception for business records. 
See Rule 11-803(6) NMRA (naming this 
category of hearsay exceptions as “[r]ecords 
of a regularly conducted activity”); see also 
Romero, 2014-NMSC-007, ¶¶ 31-32 (hold-
ing that a witness’s testimony and a witness’s 
affidavit were insufficient to establish the 
transfer of the note because the witnesses 
lacked personal knowledge of the note’s 
transfer, and that a witness’s reliance on 
a review of the business records was also 
insufficient to establish the note’s transfer 
without a specific business record having 
been offered and admitted under the busi-
ness records exception to the hearsay rule). 
An additional concern with the Newsome 
affidavit is that it did not include the note 
indorsed in blank as part of the business 
record. Thus, the affidavit is also insufficient 
to establish BAC’s timely ownership of the 
note at the time its complaint was filed in 
July 2009. We conclude that BAC did not 
present the evidence necessary to demon-
strate it had standing to enforce the note at 
the time of its complaint.
BAC’s Arguments in Support of  
Affirmance
{13}	 In support of affirmance, BAC 
argues that our decisions in Deutsche 
Bank National Trust Co. v. Beneficial 
New Mexico Inc., 2014-NMCA-090, 335 
P.3d 217, cert. granted sub nom. Deutsche 
Bank v. Johnston, 2014-NMCERT-008, 334 
P.3d 425, and Bank of New York Mellon v. 
Lopes, 2014-NMCA-097, 336 P.3d 443, 
set out new “impermissible” procedural 
requirements for the filing of foreclosure 
complaints that should not be applied 
retroactively to this case. This argument 
is unavailing.
{14}	 According to BAC, our holdings 
in Deutsche Bank and Lopes have created 
a new rule: that a third party filing for 
foreclosure must produce a copy of the 
indorsed note with its complaint, and 
cannot later correct deficiencies or of-
fer substantiating documentation. BAC 
has misconstrued the holdings of those 
cases.
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{15}	 In Romero, our Supreme Court held 
that standing in foreclosure actions is a 
jurisdictional prerequisite that must be 
established at the time the suit is filed, by 
demonstrating timely ownership of the 
note and mortgage. 2014-NMSC-007, ¶¶ 
15-17. In Deutsche Bank, this Court ap-
plied Romero’s holding where the plaintiff 
attempted to establish timely ownership of 
the note by producing a copy of the note, 
with an undated, blank indorsement, after 
the filing of the complaint. Deutsche Bank, 
2014-NMCA-090, ¶ 13. We concluded 
that “the blank indorsement on the note 
the [b]ank introduced at trial was not 
dated, making it impossible to tell when 
the indorsement was executed. Therefore, 
while the indorsed note was sufficient to 
show that the [b]ank was the holder of the 
note at the time of trial, it failed to show 
that the [b]ank was the holder at the time 
it filed its complaint for foreclosure.” Id. 
Similarly, in Lopes, we held that “[n]either 
the [b]ank’s attachment of a copy of [the] 
note, indorsed in blank, to its September 
22, 2011[,] pleading nor its production 
of that note at the summary judgment 
hearing on July 17, 2012[,] established 

the [b]ank’s standing to bring the suit for 
foreclosure against [the h]omeowner on 
July 6, 2011[,] . . . [as] in Deutsche Bank, 
the [b]ank’s failure to establish that it had 
the right to enforce [the] note as of the 
date the complaint for foreclosure was 
filed constitutes a failure to establish the 
[b]ank’s standing to bring the suit and a 
jurisdictional defect.” Lopes, 2014-NMCA-
097, ¶ 12.
{16}	 BAC argues that Deutsche Bank 
and Lopes should not apply retroactively. 
Notably, it does not include Romero in that 
argument. We reject BAC’s argument for 
two reasons. First, in order to overcome 
the presumption of retroactive application, 
a decision “must establish a new principle 
of law, either by overruling clear past 
precedent on which litigants may have 
relied, or by deciding an issue of first im-
pression whose resolution was not clearly 
foreshadowed.” Jordan v. Allstate Ins. Co., 
2010-NMSC-051, ¶ 27, 149 N.M. 162, 245 
P.3d 1214 (internal quotation marks and 
citation omitted). Neither Deutsche Bank 
nor Lopes established a new principle of 
law, or reached resolutions that were not 
foreshadowed. See Romero, 2014-NMSC-

007, ¶ 17 (stating that “[a] plaintiff has no 
foundation in law or fact to foreclose upon 
a mortgage in which the plaintiff has no 
legal or equitable interest. One reason for 
such a requirement is simple: [o]ne who is 
not a party to a contract cannot maintain 
a suit upon it. If the entity was a succes-
sor in interest to a party on the contract, 
it was incumbent upon it to prove this to 
the court.” (alterations, internal quotation 
marks, and citation omitted)). Second, 
because the copies of the note produced by 
BAC were not indorsed, our decisions in 
Deutsche Bank and Lopes are not applicable 
here. To the extent that BAC claims that it 
satisfied the standing requirements under 
Romero, we have concluded that it did not.
CONCLUSION
{17}	 For the foregoing reasons, we re-
verse and remand for proceedings consis-
tent with this Opinion.
{18}	 IT IS SO ORDERED.

M. MONICA ZAMORA, Judge

WE CONCUR:
JAMES J. WECHSLER, Judge
TIMOTHY L. GARCIA, Judge
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Jones, Snead, Wertheim & Clifford, P.A.
is pleased to announce that

Jenny F. Kaufman
has joined the firm as a shareholder.

Jenny practices in the areas of

General Civil and Business Litigation, 

Property and Construction Litigation, 

Employment Law, and

Estate Planning and Litigation.

Jones, Snead, Wertheim  
& Clifford, P.A.

Santa Fe, New Mexico
(505) 982-0011

thejonesfirm.com

Congratulations
       Jenny F. Kaufman

 BUSINESS SEPARATION 
 DISPUTE EXPERIENCE

When your client is facing a 
nasty “business divorce,” 
count on us to resolve the             
issues with a focus on 
preserving your client’s     
value in the business.

Experience matters.

505.433.3926     l     marrslegal.comClinton Marrs Patrick Griebel

Luckily, you could save right now with
GEICO’S SPECIAL DISCOUNT.

MENTION YOUR  STATE BAR OF NEW MEXICO  
MEMBERSHIP TO SAVE EVEN MORE.

 Some discounts, coverages, payment plans and features are not available in all states or in 
all GEICO companies. See geico.com for more details. GEICO and Affiliates. Washington DC 
20076.  GEICO Gecko image © 1999-2012. © 2012 GEICO. 

 Years of preparation come down to 
a couple days of testing and anxiety. 
Fortunately, there’s no studying required 
to save with a special discount from 
GEICO just for being   a member  of  State 
Bar of New Mexico  . Let your professional 
status help you save some money. 

You spent years preparing 
for the Bar Exam... 

geico.com/ bar / SBNM 
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Elizabeth Dinsmore, Ph.D.
announces her relocation to Albuquerque

 

Now accepting criminal,  
civil and family law referrals for  

clinical forensic evaluation
   

11005 Spain Road NE, Suite 7
Albuquerque, NM  87111

575-613-0493
edins@newmex.com

Doctorate in Clinical Psychology, City University of New York      
Licensed and practicing in New Mexico since 1978

https://www.cognitoforms.com/VolunteerAttorneyProgram1/LeaCou
ntyLegalFair2 LEA COUNTY LEGAL FAIR

Help us address the needs of 
low-income New Mexicans! 

The Fifth Judicial District Pro Bono Committee of Lea County is 
hosting a free legal fair  on Friday, J u n e  1 0, 2016 

from 1: 00-3:00 PM at the Lea County Courthouse, 
100 North Main, Lovington, NM 88260. 

We are looking for attorneys who practice in the following areas:

 Attorneys will meet with individuals on a first come, first served basis 

 If you would like to volunteer, please register: 
https://www.cognitoforms.com/VolunteerAttorneyProgram1/LeaCountyLegalFair2 

Questions?  Contact Aja Brooks at (505) 814-5033 or 
ajab@nmlegalaid.org. 

Divorce Creditor/Debtor Power of Attorney 
Custody Child Support Public Benefits 
Landlord/Tenant Kinship/Guardianship Unemployment 
Bankruptcy 
Social Security 

Wills/Probate 
Worker’s Compensation 
Personal Injury 

Immigration 
Real Estate 

MEDIATION/ARBITRATION 
in northwest New Mexico 

Hon. William C. Birdsall (Ret.) 
25 years a lawyer 

16 years a District Judge 
(San Juan/McKinley Counties) 
Civil and domestic mediations 

birdsallwilliam@gmail.com 
505-320-3485 

MURIEL McCLELLAND

Family Law
SETTLEMENT FACILITATION

SPECIAL MASTER
MEDIATION

ARBITRATION

33 YEARS EXPERIENCE

(505) 433-2081
e-mail: murielmcc@aol.com

mailto:edins@newmex.com
https://www.cognitoforms.com/VolunteerAttorneyProgram1/LeaCou
https://www.cognitoforms.com/VolunteerAttorneyProgram1/LeaCountyLegalFair2
mailto:ajab@nmlegalaid.org
mailto:birdsallwilliam@gmail.com
mailto:murielmcc@aol.com
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WILLIAM A. SANCHEZ
Retired District Judge

Sanchez Settlement & Legal Services LLC
(505) 720-1904 • sanchezsettled@gmail.com • www.sanchezsettled.com

Mediation, Arbitration
and Settlement Facilitation

•
Over 21 years experience on the District Court Bench 
as Trial Judge. Special Master Services also available.

Offices in Albuquerque and Los Lunas

No need for another associate
Bespoke lawyering for a new millennium

THE BEZPALKO LAW FIRM 
Legal Research and Writing

(505) 341-9353 
www.bezpalkolawfirm.com

(505) 988-2826 • jbyohalem@gmail.com

 
 A Civilized Approach to Civil  

Mediation  
Karen S. Mendenhall 

The Mendenhall Firm, P.C. 
 (505) 243-3357 

KarenM@Mendenhallfirm.com 

Classified
Positions Attorney

Little, Bradley & Nesbitt, PA, is seeking attor-
ney to handle litigated residential foreclosure 
cases. No billable hours requirement. Prior 
foreclosure, real estate title, &/or litigation 
experience required. Send cover letter, re-
sume, salary requirements & references to 
Karen-b@littlepa.com, fax to 254-4722 or 
mail to PO Box 3509, Alb 87190.

Associate Attorney
Doughty, Alcaraz & deGraauw, P.A., a grow-
ing AV-rated civil litigation firm located 
downtown, seeks an associate attorney with 
0-3 years of experience. Ideal candidates 
should have strong writing skills and an 
interest in all aspects of litigation, including 
oral advocacy. We offer a competitive salary 
and excellent benefits package, as well as a fun 
work environment. All inquiries will be kept 
strictly confidential. Please email applications 
to drew@DAdGlaw.com. 

Assistant Trial Attorney and 
Experienced Senior Trial Attorney
The 11th Judicial District Attorney’s Office, 
Division I, (San Juan County) is accepting 
resumes for immediate positions of Assistant 
Trial Attorney and Experienced Senior Trial 
Attorney. Salary is based on experience ($48,980 
- $78,364). Send resumes to Lori Holesinger, HR 
Administrator, 335 S. Miller Ave. Farmington, 
NM 87401, or via e-mail lholesinger@da.state.
nm.us. Equal Opportunity Employer.

Associate Attorney/Association 
Opportunity
Matthews Fox, P.C. is seeking an associate 
attorney with five to seven years’ experience, 
or an attorney seeking to expand his/her 
practice. Our firm is dedicated to represent-
ing charter schools across New Mexico to 
improve options in public education. Our 
priority is superior client rapport and ser-
vice. Experience in education law, real estate 
transactions, employment law are desirable. 
Former educators are encouraged to apply. 
We offer a flexible work environment with 
competitive salary and benefits. Our princi-
pal office is located Santa Fe. Please submit 
your resume and cover letter to Kathryn 
Phipps at officemgr@matthewsfox.com. 

Request for Applications 
City of Albuquerque 
Assistant City Attorney Position 
ASSISTANT CITY ATTORNEY: Assistant 
City Attorney position is available within 
the Municipal Affairs Division of the Legal 
Department for an attorney with 10+ years 
of experience to assist the Albuquerque Police 
Department with reform efforts and main-
tenance of constitutional and community 
policing. The position will be responsible for 
providing advice and counsel in many areas, 
including policies, training, administrative 
investigations, internal audits, and compli-
ance with the Settlement Agreement entered 
into between the City of Albuquerque and the 
U.S. Department of Justice. Experience with 
federal court litigation and constitutional 
policing is preferred. Strong writing skills 
required. Salary will be based upon experi-
ence and the City of Albuquerque Attorney's 
Personnel and Compensation Plan with a 
City of Albuquerque Benefits package. Please 
submit resume to attention of "APD Attorney 
Application" c/o Ramona Zamir-Gonzalez, 
Executive Assistant; P.O. Box 2248, Albuquer-
que, NM 87103 or rzamir-gonzalez@cabq.gov. 
Application deadline is June 13, 2016.
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Eleventh Judicial District 
Attorney’s Office, DIV II 
The McKinley County District Attorney’s Of-
fice is currently seeking immediate resumes 
for one (1) Assistant Trial Attorney. Position 
is ideal for persons who recently took the bar 
exam. Persons who are in good standing with 
another state bar or those with New Mexico 
criminal law experience in excess of 5 years 
are welcome to apply. Agency guarantees 
regular courtroom practice and a supportive 
and collegial work environment. Salaries are 
negotiable based on experience. Submit letter 
of interest and resume to Kerry Comiskey, 
Chief Deputy District Attorney, or Gertrude 
Lee, Deputy District Attorney 201 West Hill, 
Suite 100, Gallup, NM 87301, or e-mail letter 
and resume to Kcomiskey@da.state.nm.us 
or Glee@da.state.nm.us by 5:00 p.m. June 
24, 2016.

New Mexico Supreme Court
Santa Fe - Law Clerk
The New Mexico Supreme Court in Santa Fe, 
is recruiting for a law clerk. The job descrip-
tion can be viewed at: http://www.nmcourts.
gov/newface/hr/job_desc/Law%20Clerk%20
(At-Will).pdf. The position is a full-time, at-
will. The annual salary is: $56,328.48. Under 
general supervision, the law clerk will work 
directly with justice on assigned cases, per-
form legal research and analysis, and write 
and edit opinions. Attention to detail and a 
strong work ethic are critical and required. 
Required Education: Must be a graduate of 
a law school meeting the standards of ac-
creditation of the American Bar Association. 
Experience: At least one (1) year of experience 
performing legal research, analysis, writing, 
and editing. General knowledge of substan-
tive and procedural law; manual and online 
legal research, analysis and writing; proper 
English usage, grammar and punctuation; 
computer applications; legal terminology; 
proofreading and editing; judicial ethics; 
and general office practices, filing systems, 
and office equipment; New Mexico case law 
and statutes and court jurisdiction. Other: 
Completion of a post offer background check 
may be required. Resume, references, law 
school and undergraduate transcripts should 
be emailed to Joey D. Moya at supjdm@
nmcourts.gov.

Assistant General Counsel -  
Lawyer Advanced (NMDOT)
The New Mexico Department of Transporta-
tion is recruiting to fill a Lawyer Advanced 
position. The position provides representa-
tion of the Department in construction 
claims and litigation in state and federal 
court, in construction and procurement-
related administrative hearings, and in other 
practice areas as assigned by the General 
Counsel. Experience in construction litiga-
tion, governmental entity defense litigation 
or representation in complex civil litigation 
matters is highly desirable. Experience in 
environmental law, public works procure-
ment or financing or transportation planning 
would be useful. The requirements for the 
position are a Juris Doctor Law degree from 
an accredited law school, a current license 
as a New Mexico attorney in good standing 
and a minimum of five (5) years of experience 
practicing law, of which three (3) years must 
be in litigation. The position is a Pay Band 80, 
annual salary range from $44,782 to $77,917 
depending on qualifications and experience. 
All state benefits will apply. Overnight travel 
throughout the state, good standing with the 
New Mexico State Bar and a valid New Mex-
ico driver’s license are required. We offer the 
selected applicant a pleasant environment, 
supportive colleagues and dedicated support 
staff. Working conditions: Primarily in an 
office or courtroom setting with occasional 
high pressure situations. Interested persons 
must submit an on-line application through 
the State Personnel Office website at http://
www.spo.state.nm.us/, no later than the ap-
plicable closing date posted by State Person-
nel. Additionally, please submit a copy of your 
resume, transcripts and bar card to Shannell 
Montoya, Human Resources Division, New 
Mexico Department of Transportation, 
located at 1120 Cerrillos Road, Room 135, 
P.O. Box 1149, Santa Fe, New Mexico 87504.
The New Mexico Department of Transporta-
tion is an equal opportunity employer. 

Associate University Counsel
This position is within UNM’s Office of 
University Counsel. The Office of University 
Counsel is seeking an experienced attorney 
to provide legal counsel to the institution that 
will cover a broad range of higher education 
and other legal issues. Areas of practice may 
include business matters; risk management 
and safety; student and faculty related issues; 
litigation support; advising on FERPA, Clery 
Act, and Title IX issues; crisis management 
and critical incident response; policy devel-
opment and implementation; advising on 
federal regulatory and compliance matters; 
and providing training to University depart-
ments and personnel as needed. This position 
will report to the University Counsel and will 
entail working with all areas of the Univer-
sity, mid-level and senior university officials 
as well as faculty/academic leaders. Prior 
experience representing public institutions 
with educational and/or research missions 
is highly preferred. Candidates must be able 
to work in a fast-paced environment where 
advice and counsel leads to client-oriented 
solutions. This position requires interaction 
with a variety of university constituents and 
the successful candidate must be able to 
build relationships and inspire confidence. 
The University of New Mexico is committed 
to hiring and retaining a diverse workforce. 
We are an Equal Opportunity Employer, 
making decisions without regard to race, 
color, religion, sex, sexual orientation, gender 
identity, national origin, age, veteran status, 
disability, or any other protected class. TO 
APPLY: For complete information includ-
ing closing dates, minimum requirements, 
and instructions on how to apply for this or 
any UNM position please visit our website 
at http://UNMJobs.unm.edu, or call (505) 
277-6947, or visit our HR Service Center at 
1700 Lomas NE, Suite 1400, Albuquerque, 
NM 87131. EEO/AA 

Associate Attorney
General Liability Practice Group- Our 
Albuquerque office is seeking high energy 
associates with minimum two years experi-
ence to join the General Liability Practice 
Group. Applicants should have exceptional 
writing skills with experience in analyzing 
files, researching and briefing, and taking and 
defending depositions. Minimum require-
ments for this position: two years of litigation 
defense experience, credentials from ABA 
approved law school and currently licensed 
by NM State Bar. This is a great opportunity 
in a collegial local office of a national firm. 
We offer a competitive salary and benefit 
package. Please submit a cover letter, resume 
with salary history and two writing samples 
and identify the position applying for. Email 
to angela.roberts@lewisbrisbois.com.

Associate Litigation Attorney 
Boutique regional law firm seeks an associ-
ate attorney with 3 to 6 years of litigation 
experience for office in Albuquerque or Santa 
Fe. Candidates must possess strong research 
and writing skills, have significant experience 
drafting pleadings, dispositive motions, and 
discovery, and be well-versed in all local civil 
rules and practices in New Mexico. The ideal 
candidate will be self-motivated and possess 
the ability to work both autonomously and as 
part of a team. Experience in the following 
practice areas is preferred but not required: 
consumer finance and creditor rights litiga-
tion, mortgage lending and servicing law, 
real estate, and bankruptcy. We offer a col-
legial atmosphere and competitive benefits 
and salary, including performance-based 
bonuses. Please submit resume and writing 
sample to info@msa.legal. All inquiries and 
submissions will be kept strictly confidential.
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Paralegal
Litigation Paralegal with minimum of 3- 5 
years’ experience, including current work-
ing knowledge of State and Federal District 
Court rules, online research, trial prepara-
tion, document control management, and 
familiar with use of electronic databases and 
related legal-use software technology. Seek-
ing skilled, organized, and detail-oriented 
professional for established commercial civil 
litigation firm. Email resumes to e_info@
abrfirm.com or Fax to 505-764-8374.

Services

Get it done
Contract paralegal with proven record in civil 
litigation. I produce favorable results. Re-
search, briefs, all aspects of case management. 
tracydenardo.sf@gmail.com. 505-699-4147

Experienced Santa Fe Paralegal 
$45k+ 
Santa Fe Law Firm has an immediate open-
ing for a 10 yr+ EXPERIENCED SANTA 
FE PARALEGAL — bright, conscientious, 
hardworking, self-starter, mature, meticu-
lous, professional to join our team. Excellent 
attention to detail, written and oral commu-
nication skills and multitasking. Our firm is 
computer intensive, informal, non-smoking 
and a fun place to work. Very Competitive 
Compensation package $45,000+ pa (plus 
fully paid health insurance and a Monthly 
Performance Bonus), paid parking, paid holi-
days + sick and personal leave. All responses 
will be kept strictly confidential. Please send 
us your resume and a cover letter in PDF for-
mat by eMail to sfelegalsecretary@gmail.com

Office Space

620 Roma N.W.
620 ROMA N.W., located within two blocks 
of the three downtown courts. Rent includes 
utilities (except phones), fax, internet, janito-
rial service, copy machine, etc. All of this is 
included in the rent of $550 per month. Up 
to three offices are available to choose from 
and you’ll also have access to five conference 
rooms, a large waiting area, access to full 
library, receptionist to greet clients and take 
calls. Call 243-3751 for appointment to inspect.

Positions Wanted

Part-Time or Contract Legal Work
Attorney/Registered Nurse licensed to 
practice law in New Mexico since 1988 with 
25+ years of litigation experience in medical 
malpractice cases. Seeking part-time or con-
tract legal work, defense or plaintiff. Contact 
gdicharry@gmail.com or (505) 269-3757. 

820 Second Street NW
820 Second Street NW, offices for rent, one to 
two blocks from courthouses, all amenities 
including copier, fax, telephone system, con-
ference room, high-speed internet, phone ser-
vice, receptionist, call Ramona at 243-7170.

Position Announcement
Assistant Federal Public Defender- 
Albuquerque
2016-04
The Federal Public Defender for the District 
of New Mexico is seeking two full time, expe-
rienced trial attorneys for the main office in 
Albuquerque. More than one vacancy may be 
filled from this announcement. Federal sal-
ary and benefits apply. Applicant must have 
three years minimum criminal law trial expe-
rience, be team-oriented, exhibit strong writ-
ing skills as well as a commitment to criminal 
defense for all individuals, including those 
who may be facing the death penalty. Span-
ish fluency preferred. Writing ability, federal 
court, and immigration law experience will 
be given preference. Membership in the New 
Mexico Bar is required within the first year 
of employment. The private practice of law is 
prohibited. Selected applicant will be subject 
to a background investigation. The Federal 
Public Defender operates under authority of 
the Criminal Justice Act, 18 U.S.C. 3006A, 
and provides legal representation in federal 
criminal cases and related matters in the fed-
eral courts. The Federal Public Defender is an 
equal opportunity employer. Direct deposit 
of pay is mandatory In one PDF document, 
please submit a statement of interest and 
detailed resume of experience, including trial 
and appellate work, with three references to: 
Stephen P. McCue, Federal Public Defender; 
zzNMml_HR@fd.org. Reference 2016-04 in 
the subject. Writing samples will be required 
only from those selected for interview. Appli-
cations must be post marked by June 30, 2016. 
Position will remain open until filled and 
is subject to the availability of funding. No 
phone calls please. Submissions not follow-
ing this format will not be considered. Only 
those selected for interview will be contacted.

Vocal Presentation Coach
Open and close with a BANG. Seasoned 
writer/WB recording artist/Licensed Speech 
Pathologist. Refs. bigvoice4u@gmail.com

Experienced Paralegal
F/T experienced paralegal needed for fast 
paced family law office. Excellent computer 
skills, ability to multitask and being a good 
team player are all required. Pay DOE. Fax 
resume: 242-3125 or mail: Law Offices of 
Lynda Latta, 715 Tijeras NW, 87102 or email: 
holly@lyndalatta.com No calls.

Experienced Paralegal/ 
Legal Assistant
Plaintiff’s PI and MedMal Firm is looking 
for an experienced paralegal/legal assistant. 
Candidate must have excellent organizational 
skills and attention to detail with strong 
litigation experience. Competitive salary and 
benefits. If you are interested submit, in con-
fidence, your resume, cover letter and salary 
history to pi3@carterlawfirm.com

Santa Fe Office Space
Three offices for rent, separately or together, 
furnished or unfurnished, ranging from $500 
to $550 per office. Rent includes parking, 
janitorial services and a receptionist. Access 
to copier, fax and postage meter on a per use 
basis. Call (505) 988-4575 ext. 105 or email 
dwells@bbpcnm.com for an appointment.

Legal Secretary
Dynamic legal assistant immediately needed 
for Sutin, Thayer and Browne. Candidate 
must have a minimum of 1-3 years’ legal ex-
perience.  Experience in corporate , finance, 
estate planning, bond and other transactional 
law experience is beneficial.  Successful can-
didate will be highly organized, efficient, 
accurate and flexible. ProLaw experience pre-
ferred. Top benefits package in place; salary 
to be discussed. Email application/resume to 
GLW@sutinfirm.com prior to June 17, 2016.

Paralegal
Sutin, Thayer and Browne has an immedi-
ate opening for a highly skilled paralegal.  
Candidate should have a minimum of 5-7 
years’ experience in corporate, finance & 
estate planning. Excellent drafting, editing 
and project management skills are required.  
Successful candidate will be highly orga-
nized, efficient, accurate and flexible. ProLaw 
experience preferred. Top benefits package in 
place; salary to be discussed. Email applica-
tion/resume to GLW@sutinfirm.com prior 
to June 17, 2016

Office Space Available
Office space available in Santa Fe on 7/1/2016.  
Across the street from District Court.  Build-
ing shared with two other attorneys. Call 
(505) 231-6582 or email ajb@aaronbolandlaw.
com.  
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Business Cards • Letterhead • Envelopes • Booklets 
Brochures • Calendars • Greeting Cards • Invitations • and much more!

Quality, full-color 
printing. Local  

service with fast  
turnaround.

For more information, contact Marcia Ulibarri at 
505-797-6058 or mulibarri@nmbar.org Ask about  YOUR member discount!

DIGITAL PRINT CENTER

mailto:mulibarri@nmbar.org


State Bar Center

•  Multi-media auditorium
• Board room
•  Small to medium  

conference rooms

• Classrooms
• Reception area
• Ample parking
• Free Wi-Fi

For more information, site visits and  
reservations, call 505-797-6000.

5121 Masthead NE
Albuquerque, NM 87109

Conveniently located in Journal Center

Your Meeting
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Hold your conference, seminar, training, mediation,  
reception, networking social or meeting at the State Bar Center.

www.nmbar.org


