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DANIEL J. BERGMANN, Claimant Own Motion 87-0737M 
Mai agon & Moore, Claimant's Attorneys A p r i l 1, 1988 
SAIF Corp Legal, Defense Attorney Consent to Issuance of Order Desig

nating a Paying Agent (ORS 656.307) 
The Compliance D i v i s i o n has n o t i f i e d t he Board t h a t i t i s 

prepared t o issu e an order d e s i g n a t i n g a paying agent under ORS 
656.307 and OAR 436-60-180. Each of the e m p l o y e r s / i n s u r e r s have 
p r o v i d e d t h e i r w r i t t e n acknowledgment t h a t the o n l y i s s u e i s 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s o t h e r w i s e compensable c l a i m . 
Claimant's a g g r a v a t i o n r i g h t s under h i s c l a i m w i t h SAIF 
C o r p o r a t i o n have e x p i r e d . Thus, t h a t c l a i m i s s u b j e c t t o ORS 
656.278. 

Pursuant t o OAR 4 3 8 - 1 2 - 0 3 2 ( 3 ) , the Board s h a l l n o t i f y t h e 
Compliance D i v i s i o n t h a t i t consents t o the order d e s i g n a t i n g a 
payi n g agent, i f i t f i n d s t h a t the c l a i m a n t would be e n t i t l e d t o 
own motion r e l i e f i f the own motion i n s u r e r i s the p a r t y 
r e s p o n s i b l e f o r payment of compensation. The Board may e x e r c i s e 
i t s own motion j u r i s d i c t i o n i f t h e r e i s a worsening o f a 
compensable i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t or o u t p a t i e n t 
s u r g e r y or oth e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . ORS 
656 . 2 7 8 ( 1 ) ( a ) . I n such cases, the Board may a u t h o r i z e the payment 
of temporary d i s a b i l i t y compensation from the t i m e the worker i s 
a c t u a l l y h o s p i t a l i z e d or undergoes o u t p a t i e n t s u r g e r y u n t i l t h e 
worker's c o n d i t i o n becomes m e d i c a l l y s t a t i o n a r y , as determined by 
the Board. i d . 

The r e c o r d e s t a b l i s h e s t h a t t h e r e has been a worsening of 
c l a i m a n t ' s compensable i n j u r y r e q u i r i n g e i t h e r i n p a t i e n t or 
o u t p a t i e n t s u r g e r y or o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . 
Inasmuch as c l a i m a n t would be e n t i t l e d t o own motion r e l i e f i f the 
own motion i n s u r e r i s found r e s p o n s i b l e f o r c l a i m a n t ' s c u r r e n t 
c o n d i t i o n , the Board consents t o the order d e s i g n a t i n g a pay i n g 
agent. Furthermore, f o r the purposes o f ORS 656.625 and OAR 436, 
D i v i s i o n 45, t h i s consent c o n s t i t u t e s an ord e r reopening a c l a i m 
under ORS 656.278 and the Board's r u l e s i f the d e s i g n a t e d p a y i n g 
agent i s an own motion i n s u r e r . See OAR 4 3 8 - 1 2 - 0 3 2 ( 3 ) . 

IT IS SO ORDERED. 

JAN C0NNELL, Claimant Own Motion 88-0078M 
David Hollander, Claimant's Attorney A p r i l 1, 1988 
SAIF Corp Legal, Defense Attorney Own Motion Order 

The SAIF C o r p o r a t i o n has s u b m i t t e d t o th e Board 
c l a i m a n t ' s c l a i m f o r a worsening of her October 9, 1979 
compensable c e r v i c a l c o n d i t i o n . Claimant's a g g r a v a t i o n r i g h t s 
have e x p i r e d . SAIF recommends t h a t the c l a i m be reopened f o r 
payment of temporary t o t a l d i s a b i l i t y compensation from t h e date 
of the s u r g e r y . 

Pursuant t o ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) , we may e x e r c i s e our "Own 
Moti o n " a u t h o r i t y when we f i n d t h a t t h e r e i s a worsening o f a 
compensable i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t or o u t p a t i e n t 
s u r g e r y or o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . I n such 
cases, we are a u t h o r i z e d t o award temporary d i s a b i l i t y 
compensation commencing from the time the worker i s a c t u a l l y 
h o s p i t a l i z e d or undergoes o u t p a t i e n t s u r g e r y . ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) . 

F o l l o w i n g our review of t h i s r e c o r d , we are persuaded 
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t h a t c l a i m a n t i s e n t i t l e d t o compensation commencing from the date 
she undergoes s u r g e r y or oth e r t r e a t m e n t r e q u i r i n g 
h o s p i t a l i z a t i o n . See ORS 656 .278 ( 1 ) (a ) . A c c o r d i n g l y , c l a i m a n t ' s 
c l a i m i s reopened w i t h temporary t o t a l d i s a b i l i t y compensation t o 
commence from the date of her h o s p i t a l i z a t i o n and t o c o n t i n u e 
u n t i l she r e t u r n s t o her r e g u l a r work a t her r e g u l a r wage or i s 
m e d i c a l l y s t a t i o n a r y , whichever i s e a r l i e r . See OAR 
4 3 8 - 1 2 - 0 5 2 ( 2 ) . As a reasonable a t t o r n e y ' s f e e , c l a i m a n t ' s 
a t t o r n e y i s awarded 25 pe r c e n t of the i n c r e a s e d compensation 
c r e a t e d by t h i s o r d e r , not t o exceed $300. Reimbursement from t h e 
Reopened c l a i m s Reserve i s a u t h o r i z e d t o the e x t e n t a l l o w e d under 
ORS 656.625 and OAR 436, D i v i s i o n 45. When a p p r o p r i a t e , the c l a i m 
s h a l l be c l o s e d by SAIF pursuant t o OAR 438-12-055. 

IT IS SO ORDERED. 

JEANETTE M. ALESHIRE, Claimant WCB 86-11759 
Roger D. Wal1ingford, Claimant's Attorney A p r i l 5, 1988 
Rankin, VavRosky, et a l . , Defense Attorneys Order on Reconsideration 

The s e l f - i n s u r e d employer r e q u e s t s r e c o n s i d e r a t i o n o f 
the Board's February 25, 1988 o r d e r , as amended March 16, 1988, 
which awarded c l a i m a n t ' s a t t o r n e y an assessed fee of $150 f o r 
s e r v i c e s on Board r e v i e w . The employer contends t h a t no f e e 
should be awarded because c l a i m a n t f a i l e d t o t i m e l y f i l e h i s 
respondent's b r i e f . The employer argues, i n the a l t e r n a t i v e , t h a t 
a reduced fee i s a p p r o p r i a t e . 

The r e q u e s t f o r r e c o n s i d e r a t i o n i s g r a n t e d and our p r i o r 
o r d e r , as amended, i s w i t h d r a w n . Upon f u r t h e r r e v i e w , t h e Board 
adheres t o and r e p u b l i s h e s i t s former o r d e r , as amended, e f f e c t i v e 
t h i s d a t e . See Myron W. Rencehausen, 39 Van Natt a 56 ( 1 9 8 7 ) . 

IT IS SO ORDERED. 

GLEN L. EDENS, Claimant WCB 84-07667, 82-09893, 82-09894 
Francesconi & Associates, Claimant's Attorneys & 84-10890 
Rick Barber (SAIF), Defense Attorney A p r i l 5, 1988 
Schwabe, e t a l . , Defense Attorneys Order of P a r t i a l Dismissal and 

I n t e r i m Order of Remand 
The SAIF C o r p o r a t i o n r e q u e s t s review o f those p o r t i o n s 

of Referee Baker's order t h a t : ( 1 ) set a s i d e i t s p a r t i a l d e n i a l 
r e l a t i n g t o c l a i m a n t ' s low back and s a c r o i l i a c c o n d i t i o n s ; ( 2 ) s e t 
asi d e i t s p a r t i a l d e n i a l r e l a t i n g t o c l a i m a n t ' s p s y c h o l o g i c a l 
c o n d i t i o n ; and ( 3 ) o r d e r e d i t t o pay c l a i m a n t ' s a t t o r n e y an 
a t t o r n e y fee of $3,000. Claimant c r o s s - r e q u e s t s r e v i e w of t h a t 
p o r t i o n of the o r d e r t h a t upheld SAIF's p a r t i a l d e n i a l r e l a t i n g t o 
b i l a t e r a l h e a r i n g l o s s . The is s u e s are c o m p e n s a b i l i t y , 
r e s p o n s i b i l i t y and a t t o r n e y f e e s . 

The p a r t i e s have s u b m i t t e d f o r our a p p r o v a l a proposed 
" S t i p u l a t i o n and Order f o r P a r t i a l D i s puted Claim S e t t l e m e n t o f 
P a r t i a l D e n i a l . " The agreement i s designed t o r e s o l v e a l l i s s u e s 
r a i s e d or r a i s a b l e i n t h i s m a t t e r , " e x c e p t i n g t h e r e s p o n s i b i l i t y 
f o r c l a i m a n t ' s low back symptoms and d i s a b i l i t y , i n c l u d i n g h i s 
r i g h t - s i d e d s a c r o i l i a c symptoms and i n c r e a s e d symptoms i n the area 
of h i s p r e e x i s t i n g s p o n d y l o l i s t h e s i s . " I n a d d i t i o n , the p a r t i e s 
have agreed t o r e s o l v e the i s s u e s c u r r e n t l y pending b e f o r e t h e 
Hearings D i v i s i o n i n WCB Case No. 87-10442. That p o r t i o n o f t h e 
agreement which p e r t a i n s t o the Hearings D i v i s i o n has r e c e i v e d 
Referee a p p r o v a l . 
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We have approved the agreement, t h e r e b y f u l l y and 
f i n a l l y r e s o l v i n g t h e issu e s r a i s e d or r a i s a b l e h e r e i n , w i t h t h e 
e x c e p t i o n of the aforementioned r e s p o n s i b i l i t y i s s u e and a t t o r n e y 
f e e s , i f any, r e s u l t i n g from the Board's e v e n t u a l o r d e r . 
A c c o r d i n g l y , save f o r these e x c e p t i o n s , t h e r e q u e s t s f o r Board 
re v i e w are d i s m i s s e d . 

We t u r n t o the remaining i s s u e s . The r e c o r d i n t h i s 
case was l e f t open a f t e r the h e a r i n g f o r t h e d e p o s i t i o n of 
Dr. Newby, a neurosurgeon. The p a r t i e s r e f e r t o t h i s d e p o s i t i o n 
i n t h e i r b r i e f s . The r e c o r d s u b m i t t e d t o the Board does not 
c o n t a i n a copy of Dr. Newby's d e p o s i t i o n . The Board f i n d s , 
t h e r e f o r e , t h a t t h i s case has been " i m p r o p e r l y , i n c o m p l e t e l y or 
o t h e r w i s e i n s u f f i c i e n t l y developed" and remands t h e case t o t h e 
Referee f o r c o r r e c t i o n of t h i s d e f i c i e n c y i n the r e c o r d . ORS 
656.295; Michael J. Bruno, 38 Van Natt a 1019 (1986). 

The Board r e t a i n s j u r i s d i c t i o n over t h i s m a t t e r . A f t e r 
i n c l u s i o n of t h i s d e p o s i t i o n i n t o t h e r e c o r d , t h e Referee i s 
d i r e c t e d t o is s u e an Order on Remand d i s c u s s i n g t h e e f f e c t , i f 
any, the d e p o s i t i o n has had upon h i s p r i o r o r d e r . Upon r e c e i p t o f 
the Referee's Order on Remand, the Board s h a l l t a k e t h i s m a t t e r 
under advisement. 

IT IS SO ORDERED. 

JOHN D. HARTLEY, Claimant WCB 86-17365 
Hayner, et a l . , Claimant's Attorneys A p r i l 5, 1988 
Cummins, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members C r i d e r and Johnson. 

The s e l f - i n s u r e d employer re q u e s t s review o f Referee 
Garaventa's order t h a t : (1) d i r e c t e d i t t o pay a t t o r n e y fees as 
r e q u i r e d by a p r i o r Referee's o r d e r ; and (2) assessed p e n a l t i e s and 
a t t o r n e y fees f o r i t s f a i l u r e t o comply w i t h t h e p r i o r Referee's 
o r d e r . On r e v i e w , the issu e s are p e n a l t i e s and a t t o r n e y f e e s . 

The Board a f f i r m s and adopts the ord e r o f the Referee. 

Inasmuch as p e n a l t i e s and a t t o r n e y fees are not 
"compensation" w i t h i n the meaning of ORS 656.382(2), c l a i m a n t i s not 
e n t i t l e d t o a t t o r n e y fees f o r s u c c e s s f u l l y d e f e n d i n g those awards on 
Board r e v i e w . See Saxton v. SAIF, 80 Or App 631 (1 9 8 6 ) , and Dotson 
v. Bohemia, I n c . , 80 Or App 233 (1986). 

F i n a l l y , a f t e r review of the statement o f s e r v i c e s and the 
a t t o r n e y r e f e r r a l l e t t e r i n t h i s p a r t i c u l a r case, as s u b m i t t e d by t h e 
employer's c o u n s e l , and c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 
438-15-010(6), we approve a c l i e n t - p a i d f e e , not t o exceed $195.50. 

ORDER 

The Referee's order dated May 8, 1987 i s a f f i r m e d . 
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The B e n e f i c i a r i e s o f 
ROCKNE LUCKMAN (Deceased), Claimant WCB 85-12369 & 86-04809 
Mar t i n McKeown, Claimant's Attorney A p r i l 5, 1988 
Kate Donnelly (SAIF), Defense Attorney Order on Reconsideration 

The SAIF C o r p o r a t i o n has requested r e c o n s i d e r a t i o n o f 
our Order on Review dated February 25, 1988, which a f f i r m e d t h e 
Referee's order f i n d i n g i n t e r a l i a , t h a t decedent was a s u b j e c t 
employe. On March 16, 1988, a f t e r r e c e i v i n g decedent's 
b e n e f i c i a r y ' s response, the Board abated i t s o r d e r so t h a t i t 
c o u l d f u r t h e r c o n s i d e r the m a t t e r . 

On r e c o n s i d e r a t i o n , the Board adheres t o and r e p u b l i s h e s 
i t s o r der w i t h the f o l l o w i n g amendments. 

The Board a f f i r m s and adopts t h a t p o r t i o n of the 
Referee's order p e r t a i n i n g t o the i s s u e of the c o m p e n s a b i l i t y o f 
c l a i m a n t ' s March 1985 eye i n j u r y c l a i m . 

A f t e r our order i s s u e d , c l a i m a n t ' s counsel s u b m i t t e d a 
statement of s e r v i c e s pursuant t o OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) . I n our 
o r d e r , we awarded c l a i m a n t ' s counsel a reasonable assessed fee o f 
$500 f o r s e r v i c e s on Board r e v i e w . A f t e r r eview of the statement 
of s e r v i c e s and a t t o r n e y r e t a i n e r agreement p r e v i o u s l y s u b m i t t e d 
by c l a i m a n t ' s counsel and c o n s i d e r i n g the f a c t o r s s e t f o r t h i n OAR 
4 3 8 - 1 5 - 0 1 0 ( 6 ) , we conclude t h a t our p r i o r award was re a s o n a b l e . 
A c c o r d i n g l y , we c o n t i n u e t o approve a reasonable assessed fee o f 
$500 f o r c l a i m a n t ' s a t t o r n e y . 

IT IS SO ORDERED. 

JOHN E. MAYFIELD, Claimant Own Motion 88-0096M 
W. Daniel Bates, Claimant's Attorney A p r i l 5, 1988 
SAIF Corp Legal , Defense Attorney Own Motion Order 

SAIF C o r p o r a t i o n has s u b m i t t e d t o the Board c l a i m a n t ' s 
c l a i m f o r an a l l e g e d worsening of h i s February 9, 1979 i n d u s t r i a l 
i n j u r y . C l a i m a n t ' s a g g r a v a t i o n r i g h t s have e x p i r e d . SAIF opposes 
c l a i m reopening f o r the payment o f temporary t o t a l d i s a b i l i t y 
compensation as c l a i m a n t has not been g a i n f u l l y employed s i n c e h i s 
1979 i n j u r y . Claimant argues t h a t h i s unemployed s t a t u s i s t h e 
r e s u l t o f an 80 p e r c e n t d i s a b i l i t y due t o h i s i n j u r y and th e f a c t 
t h a t he was i n j a i l f o r s e v e r a l years f o r a charge which was l a t e r 
a l l e g e d l y r e v e r s e d . 

Pursuant t o ORS 656 . 278 ( 1 ) ( a ) , we may e x e r c i s e our own 
motion a u t h o r i t y when we f i n d t h a t t h e r e i s a worsening o f a 
compensable i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t or o u t p a t i e n t 
s u r g e r y or o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . Our rev i e w 
of the r e c o r d r e v e a l s t h a t c l a i m a n t d i d undergo s u r g e r y on 
February 10, 1988. However, our evidence a l s o i n d i c a t e s t h a t , 
w i t h the e x c e p t i o n o f a b r i e f p e r i o d o f employment i n 1982, 
c l a i m a n t has not performed g a i n f u l employment s i n c e 1979. 
Claimant's c o n t e n t i o n s above have been c o n s i d e r e d . However, 
c l a i m a n t has not engaged i n f u r n i s h i n g s e r v i c e s f o r r e m u n e r a t i o n 
f o r s e v e r a l years and cannot be co n s i d e r e d a worker f o r t h e 
purposes o f r e c e i v i n g temporary t o t a l d i s a b i l i t y compensation. 
C u t r i g h t v. Weyerhaeuser Company, 299 Or 290 ( 1 9 8 5 ) , and Karr v. 
SAIF, 79 Or App 250 ( 1 9 8 6 ) . The request f o r own moti o n r e l i e f 
must be d e n i e d . 

IT IS SO ORDERED. 
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STEVE D. McCOY, Claimant Own Motion 88-0125M 
SAIF Corp Legal, Defense Attorney A p r i l 5, 1988 

Own Motion Order 
The SAIF C o r p o r a t i o n has s u b m i t t e d t o the Board 

c l a i m a n t ' s c l a i m f o r a worsening of h i s J u l y 1 , 1981 compensable 
low back i n j u r y . C l a i m a n t ' s ' a g g r a v a t i o n r i g h t s have e x p i r e d . 
SAIF recommends t h a t the c l a i m be reopened f o r payment o f 
temporary t o t a l d i s a b i l i t y compensation from the date of the 
s u r g e r y . 

Pursuant t o ORS 656 . 2 7 8 ( 1 ) ( a ) , we may e x e r c i s e our "Own 
Mot i o n " a u t h o r i t y when we f i n d t h a t t h e r e i s a worsening o f a 
compensable i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t or o u t p a t i e n t 
s u r g e r y or o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . I n such 
cases, we are a u t h o r i z e d t o award temporary d i s a b i l i t y 
compensation commencing from the time t h e worker i s a c t u a l l y 
h o s p i t a l i z e d or undergoes o u t p a t i e n t s u r g e r y . ORS 656 .278 ( 1 ) (a ) . 

F o l l o w i n g our review of t h i s r e c o r d , we are persuaded 
t h a t c l a i m a n t i s e n t i t l e d t o compensation commencing from the date 
he undergoes s u r g e r y or o t h e r t r e a t m e n t r e q u i r i n g 
h o s p i t a l i z a t i o n . See ORS 656 . 278 ( 1 ) (a ) . A c c o r d i n g l y , c l a i m a n t ' s 
c l a i m i s reopened w i t h temporary t o t a l d i s a b i l i t y compensation t o 
commence from the date of h i s h o s p i t a l i z a t i o n and t o c o n t i n u e 
u n t i l he r e t u r n s t o h i s r e g u l a r work a t h i s r e g u l a r wage or i s 
m e d i c a l l y s t a t i o n a r y , whichever i s e a r l i e r . See OAR 
4 3 8 - 1 2 - 0 5 2 ( 2 ) . Reimbursement from the Reopened Claims Reserve i s 
a u t h o r i z e d t o the e x t e n t a l l o w e d under ORS 656.625 and OAR 436, 
D i v i s i o n 45. When a p p r o p r i a t e , the c l a i m s h a l l be c l o s e d by SAIF 
pu r s u a n t t o OAR 438-12-055. 

IT IS SO ORDERED. 

JAMES L. PAYNE, Claimant WCB 86-11360 
Malagon & Moore, Claimant's Attorneys A p r i l 5, 1988 
SAIF Corp Legal, Defense Attorney Order on Review 

Reviewed by Board Members Johnson and C r i d e r . 

Claimant r e q u e s t s review of Referee Michael Johnson's 
o r d e r t h a t found c l a i m a n t ' s neck i n j u r y c l a i m had not been c l o s e d 
p r e m a t u r e l y . On r e v i e w , c l a i m a n t contends t h a t h i s c l a i m was 
c l o s e d p r e m a t u r e l y . 

ISSUE 

Whether c l a i m a n t ' s c l a i m was p r e m a t u r e l y c l o s e d by 
D e t e r m i n a t i o n Order of October 24, 1985. 

FINDINGS 

Claimant compensably i n j u r e d h i s neck and l e f t arm on 
September 1 1 , 1978. 

Claimant sought medical a t t e n t i o n f o r h i s d i s a b l i n g 
c o n d i t i o n . Dr. Smith, the t r e a t i n g d o c t o r , performed s u r g e r y on 
February 27, 1985. He conducted a f o l l o w u p e x a m i n a t i o n on 
September 19, 1985. Claimant was deemed m e d i c a l l y s t a t i o n a r y . 

On October 24, 1985, the c l a i m was c l o s e d by 
D e t e r m i n a t i o n Order which awarded 35 p e r c e n t unscheduled 
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d i s a b i l i t y f o r the neck c o n d i t i o n and 10 p e r c e n t scheduled 
d i s a b i l i t y f o r l o s s o f use or f u n c t i o n of the l e f t arm. At 
c l o s u r e , c l a i m a n t was deemed m e d i c a l l y s t a t i o n a r y on September 19, 
1985 . 

Claimant r e t u r n e d t o r e g u l a r work d u r i n g January 1986, 
as a f a l l e r and bucker, which brought on p a i n symptoms. 

Claimant was reexamined by Dr. Smith on February 27, 
1986. X-rays of the c e r v i c a l spine r e v e a l e d a modest mot i o n a t 
C5-6. Claimant was determined t o have a p s e u d o a r t h r o s i s and an 
u n s u c c e s s f u l s p i n a l f u s i o n , which had not been diagnosed d u r i n g 
t h e September 19, 1985 e v a l u a t i o n . 

Claimant was not m e d i c a l l y s t a t i o n a r y February 27, 1986. 

On A p r i l 2, 1986, s u r g e r y was performed t o c o r r e c t 
c l a i m a n t ' s c e r v i c a l s p i n e , a f t e r a u t h o r i z a t i o n by SAIF C o r p o r a t i o n . 

On May 8, 1986, the Board i s s u e d an own motion o r d e r 
reopening the c l a i m w i t h temporary d i s a b i l i t y b e n e f i t s commencing 
A p r i l 2, 1986, the date of s u r g e r y . 

The c l a i m was aga i n c l o s e d by D e t e r m i n a t i o n Order o f 
J u l y 3 1 , 1986. Claimant r e c e i v e d no a d d i t i o n a l award o f 
compensation f o r permanent p a r t i a l d i s a b i l i t y , scheduled or 
unscheduled. 

CONCLUSIONS 

The Board agrees w i t h c l a i m a n t ' s c o n t e n t i o n t h a t h i s 
c l a i m was c l o s e d p r e m a t u r e l y . A c c o r d i n g l y , t h e d e c i s i o n of t h e 
Referee i s r e v e r s e d . 

The Referee r e l i e d upon A l v a r e z v. GAB Business 
S e r v i c e s , 72 Or App 524 (1 9 8 5 ) , and M a a r e f i v. SAIF, 69 Or App 527 
(1 9 8 4 ) , s t a t i n g t h a t the reasonableness of the me d i c a l 
e x p e c t a t i o n s a t t h e time of c l o s u r e must be judged by the evidence 
a v a i l a b l e a t t h a t t i m e , not by subsequent development o f t h e 
case. A l t h o u g h b e l i e v i n g c l a i m a n t was never " m e d i c a l l y - m e d i c a l l y 
s t a t i o n a r y , " t h e Referee f e l t bound by A l v a r e z and M a a r e f i , 
supra. T h e r e f o r e , t h e Referee d e c l i n e d t o f i n d t h a t t h e c l a i m had 
been c l o s e d p r e m a t u r e l y . We d i s a g r e e . 

" M e d i c a l l y s t a t i o n a r y means t h a t no f u r t h e r m a t e r i a l 
improvement would reasonably be expected from m e d i c a l t r e a t m e n t , 
or the passage of t i m e . " ORS 656.005(17). A f t e r t h e Referee's 
or d e r i s s u e d , t h e Court of Appeals issued i t s o p i n i o n i n 
Schuening v. J.R. Sim p l o t & Co., 84 Or App 622, rev den 303 Or 590 
(1 9 8 7 ) . The c o u r t r e i t e r a t e d t h a t i t i s c l a i m a n t ' s c o n d i t i o n a t 
the time of c l o s u r e w i t h o u t r e s p e c t t o subsequent changes i n h i s 
c o n d i t i o n t h a t i s d e c i s i v e of whether a c l a i m has been p r e m a t u r e l y 
c l o s e d . I_d_. a t 625 . However, the c o u r t h e l d t h a t evidence t h a t 
was not a v a i l a b l e a t the ti m e o f c l o s u r e may be c o n s i d e r e d t o 
conclude t h a t a c l a i m has been c l o s e d p r e m a t u r e l y . 

F o l l o w i n g our de novo review o f the med i c a l and l a y 
evi d e n c e , i n c l u d i n g evidence t h a t became a v a i l a b l e a f t e r c l a i m 
c l o s u r e , we are not persuaded t h a t c l a i m a n t ' s c o n d i t i o n changed 
subsequent t o Dr. Smith's September 1985 e v a l u a t i o n . I n s t e a d , we 
are persuaded by Dr. Smith, c l a i m a n t ' s t r e a t i n g surgeon, and t h e 
February 1986 x - r a y s , t h a t the f u s i o n had never s t a b l i z e d . 
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Inasmuch as we f i n d t h a t c l a i m a n t ' s s p i n e had not p r o p e r l y fused 
a t the time o f c l a i m c l o s u r e , we conclude t h a t c l a i m a n t was not 
m e d i c a l l y s t a t i o n a r y . T h e r e f o r e , t h e c l a i m was p r e m a t u r e l y c l o s e d 
under ORS 656 .268 . 

ORDER 

The Referee's Order on R e c o n s i d e r a t i o n dated May 4, 1987 
i s r e v e r s e d . The October 24, 1985 and J u l y 3 1 , 1986 D e t e r m i n a t i o n 
Orders are s e t a s i d e , and t h e c l a i m i s remanded t o the SAIF 
C o r p o r a t i o n f o r f u r t h e r p r o c e s s i n g a c c o r d i n g t o law. As a 
reasonable approved a t t o r n e y f e e , c l a i m a n t ' s a t t o r n e y i s awarded 
25 p e r c e n t o f the i n c r e a s e d compensation c r e a t e d by t h i s o r d e r , 
not t o exceed $3,800. 

JOSEPH SEXTON, Claimant Own Motion 87-0560M 
Q u i n t i n B. E s t e l l , Claimant's Attorney A p r i l 5, 1988 

Own Motion Determination 
The Board i s s u e d i t s Own Motion Order i n t h e 

a b o v e - e n t i t l e d m a t t e r on December 23, 1987, reopening c l a i m a n t ' s 
c l a i m f o r a worsened c o n d i t i o n r e l a t e d t o h i s i n d u s t r i a l i n j u r y o f 
January 22, 1982. Pursuant t o our o r d e r , t h e i n s u r e r was d i r e c t e d 
t o pay temporary t o t a l d i s a b i l i t y compensation commencing J u l y 14, 
1987 and c o n t i n u i n g u n t i l c l o s u r e a c c o r d i n g t o ORS 656.278. 
C l a i m a n t ' s a t t o r n e y was a l s o awarded 25 p e r c e n t of the a d d i t i o n a l 
compensation g r a n t e d by our o r d e r , not t o exceed $350. 

The c l a i m has now been s u b m i t t e d f o r c l o s u r e . Claimant 
i s hereby g r a n t e d temporary t o t a l d i s a b i l i t y from J u l y 14, 1987 
th r o u g h September 20 , 19871, l e s s time worked. Deduction o f 
o v e r p a i d temporary d i s a b i l i t y from unpaid permanent d i s a b i l i t y i s 
approved. 

F i n a l l y , c l a i m a n t contends t h a t t h e i n s u r e r has f a i l e d 
t o pay the a t t o r n e y fee as 
i n s u r e r acknowledges t h a t 

d i r e c t e d by our p r i o r o r d e r . The 
the fee has not been p a i d t o c l a i m a n t ' s 

a t t o r n e y . However, i t e x p l a i n s t h a t t h e e n t i r e amount of 
temporary d i s a b i l i t y compensation was e r r o n e o u s l y p a i d t o 
c l a i m a n t , w i t h o u t f o r w a r d i n g a p o r t i o n of the compensation t o h i s 
a t t o r n e y . Once i t d i s c o v e r e d i t s e r r o r , t h e i n s u r e r s t a t e s t h a t 
i t i m m e d i a t e l y a d v i s e d c l a i m a n t ' s a t t o r n e y and suggested t h a t 
c l a i m a n t p r o v i d e t h e a t t o r n e y fee out of the " o v e r p a i d " 
compensation. 

A t t o r n e y fees awarded out of c l a i m a n t ' s compensation 
r e t a i n t h e i r i d e n t i t y as "compensation." David M a r t i n , 39 Van 
N a t t a 447 ( 1 9 8 7 ) ; Candy J 
P e r k i n s , 36 Van Na t t a 1050 
a t t o r n e y f e e award payable 
improper and can r e s u l t i n 
a d d i t i o n a l a t t o r n e y f e e . 
supra. 

Hess, 37 Van Na t t a 12 (1 9 8 5 ) ; Robert G. 
1051 ( 1 9 8 4 ) . F a i l u r e t o t i m e l y pay an 

from c l a i m a n t ' s compensation i s 
the assessment of a p e n a l t y and an 

jPavid M a r t i n , supra; Candy J. Hess, 

F o l l o w i n g our review of t h i s m a t t e r , we conclude t h a t 
t h e i n s u r e r has unreasonably f a i l e d and unreasonably r e f u s e d t o 
pay c l a i m a n t ' s a t t o r n e y fee as d i r e c t e d by our p r i o r o r d e r . 
A l t h o u g h we are persuaded t h a t the i n s u r e r ' s e r r o r was 
u n i n t e n t i o n a l , the f a c t remains t h a t i t f a i l e d t o comply w i t h our 
p r i o r o r d e r . F u r t h e r m o r e , d e s p i t e t h e d i s c o v e r y o f i t s e r r o r , the 
i n s u r e r c o n t i n u e s t o r e f u s e t o p r o v i d e t h e a t t o r n e y f e e as 
p r e v i o u s l y d i r e c t e d . Under these c i r c u m s t a n c e s , a p e n a l t y and 
accompanying a t t o r n e y fee w i l l be assessed. 
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A c c o r d i n g l y , the i n s u r e r i s d i r e c t e d t o pay*"claimant's 
a t t o r n e y the fee awarded by our p r i o r o r d e r . As a p e n a l t y f o r i t s 
unreasonable conduct, the i n s u r e r s h a l l pay t o c l a i m a n t a f u r t h e r 
sum, equal t o 10 p e r c e n t of the a f o r e m e n t i o n ed a t t o r n e y f e e 
award. F i n a l l y , c l a i m a n t ' s a t t o r n e y i s awarded an a d d i t i o n a l $25 
f o r t h i s p e n a l t y i s s u e . 

IT IS SO ORDERED. 

PATRICK TH0MIS0N, Claimant Own Motion 88-0166M 
SAIF Corp Legal, Defense Attorney A p r i l 5, 1988 

Own Motion Order 
The SAIF C o r p o r a t i o n has s u b m i t t e d t o the Board 

c l a i m a n t ' s c l a i m f o r a worsening of h i s August 18, 1982 
compensable i n j u r y . C laimant's a g g r a v a t i o n r i g h t s have e x p i r e d . 
SAIF does not oppose the request f o r reopening and suggests t h a t 
t h e payment of temporary t o t a l d i s a b i l i t y compensation b e g i n t h e 
date of h i s l e f t knee s u r g e r y . 

Pursuant t o ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) , we may e x e r c i s e our "Own 
Moti o n " a u t h o r i t y when we f i n d t h a t t h e r e i s a worsening of a 
compensable i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t or o u t p a t i e n t 
s u r g e r y or o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . I n such 
cases, we are a u t h o r i z e d t o award temporary d i s a b i l i t y 
compensation commencing from the time the worker i s a c t u a l l y 
h o s p i t a l i z e d or undergoes o u t p a t i e n t s u r g e r y . ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) . 

F o l l o w i n g our review of t h i s r e c o r d , we are persuaded 
t h a t c l a i m a n t i s e n t i t l e d t o compensation commencing from t h e date 
he undergoes s u r g e r y or o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . 
See ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) . A c c o r d i n g l y , c l a i m a n t ' s c l a i m i s reopened 
w i t h temporary t o t a l d i s a b i l i t y compensation t o commence from t h e 
date of h i s h o s p i t a l i z a t i o n or s u r g e r y , whichever occurs f i r s t , 
and t o c o n t i n u e u n t i l he r e t u r n s t o h i s r e g u l a r work a t h i s 
r e g u l a r wage or i s m e d i c a l l y s t a t i o n a r y , whichever i s e a r l i e r . 
See OAR 4 3 8 - 1 2 - 0 5 2 ( 2 ) . Reimbursement from the Reopened Claims 
Reserve i s a u t h o r i z e d t o th e e x t e n t a l l o w e d under ORS 656.625 and 
OAR 436, D i v i s i o n 45. When a p p r o p r i a t e , t h e c l a i m s h a l l be c l o s e d 
by SAIF p u r s u a n t t o OAR 438-12-055. 

IT IS SO ORDERED. 

MICHAEL J. WHITNEY, Claimant WCB 86-08779 
Parks & R a t c l i f f , Claimant's Attorneys A p r i l 5, 1988 
Cowling & Heysel1, Defense Attorneys Amended Order on Review 

Reviewed by Board Members Johnson and C r i d e r . 

The i n s u r e r ' s counsel s e e k s Board a u t h o r i z a t i o n o f a 
c l i e n t - p a i d f e e f o r s e r v i c e s rendered on review which c u l m i n a t e d 
i n our March 24, 1988 Order on Review. 

A f t e r r eview o f the statement o f s e r v i c e s and a t t o r n e y 
r e t a i n e r agreement s u b m i t t e d by the i n s u r e r ' s counsel and 
c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 4 3 8 - 1 5 - 0 1 0 ( 6 ) , we approve 
a c l i e n t - p a i d f e e , not t o exceed $480. 

A c c o r d i n g l y , our March 24,1988 o r d e r i s abated and 
wit h d r a w n . As amended h e r e i n , we adhere t o and r e p u b l i s h our 
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March 24, 1988 order i n i t s e n t i r e t y . The p a r t i e s ' r i g h t s of 
appeal s h a l l run from the date of t h i s o r d e r . 

IT IS SO ORDERED. 

GRANT T. WINDOM, Claimant Own Motion 88-0089M 
SAIF Corp Legal, Defense Attorney A p r i l 5, 1988 

Own Motion Order 
The SAIF C o r p o r a t i o n has s u b m i t t e d t o th e Board 

c l a i m a n t ' s c l a i m f o r an a l l e g e d worsening of h i s February 26, 1978 
low back i n j u r y . Claimant's a g g r a v a t i o n r i g h t s have e x p i r e d . 
SAIF does not oppose the request f o r reopening and suggests t h a t 
t h e payment of temporary t o t a l d i s a b i l i t y compensation b e g i n the 
date of c l a i m a n t ' s low back s u r g e r y . 

Pursuant t o ORS 656 . 278 (1 ) (a ) , we may e x e r c i s e our "Own 
Mot i o n " a u t h o r i t y when we f i n d t h a t t h e r e i s a worsening o f a 
compensable i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t or o u t p a t i e n t 
s u r g e r y or o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . I n such 
cases, we are a u t h o r i z e d t o award temporary d i s a b i l i t y 
compensation commencing from the time the worker i s a c t u a l l y 
h o s p i t a l i z e d or undergoes o u t p a t i e n t s u r g e r y . ORS 656 .278(1 ) ( a ) . 

F o l l o w i n g our review of t h i s r e c o r d , we are persuaded 
t h a t c l a i m a n t i s e n t i t l e d t o compensation commencing from the date 
he undergoes s u r g e r y or o t h e r t r e a t m e n t r e q u i r i n g 
h o s p i t a l i z a t i o n . See ORS 656 . 278 (1 ) ( a ) . A c c o r d i n g l y , c l a i m a n t ' s 
c l a i m i s reopened w i t h temporary t o t a l d i s a b i l i t y compensation t o 
commence from January 14, 1988, t h e date of h i s h o s p i t a l i z a t i o n 
and s u r g e r y , t o c o n t i n u e u n t i l he r e t u r n s t o h i s r e g u l a r work a t 
h i s r e g u l a r wage or i s m e d i c a l l y s t a t i o n a r y , whichever i s 
e a r l i e r . See OAR 438-12-052(2). Reimbursement from the Reopened 
Claims Reserve i s a u t h o r i z e d t o the e x t e n t a l l o w e d under ORS 
656.625 and OAR 436, D i v i s i o n 45. When a p p r o p r i a t e , the c l a i m 
s h a l l be c l o s e d by SAIF pu r s u a n t t o OAR 438-12-055. 

IT IS SO ORDERED. 

EVELYN G. HAINES, Claimant WCB 87-16280 
K i l p a t r i c k s & Pope, Claimant's Attorneys A p r i l 7, 1988 
David Aamodt (SAIF), Defense Attorney I n t e r i m Order of Remand 

The SAIF C o r p o r a t i o n has requested Board review o f 
Referee Hayduke's January 27, 1988 or d e r t h a t s e t a s i d e i t s d e n i a l 
of c l a i m a n t ' s c l a i m f o r a m y o c a r d i a l i n f a r c t i o n . The h e a r i n g 
c o n c e r n i n g t h i s m a t t e r was convened on December 9, 1987 i n Canyon 
C i t y , Oregon. The h e a r i n g was e l e c t r o n i c a l l y r e c o r d e d . 

F o l l o w i n g SAIF's request f o r r e v i e w , a t r a n s c r i p t i o n o f 
t h e proceedings was re q u e s t e d . See ORS 656.295(3). The Board has 
been ad v i s e d t h a t the t r a n s c r i p t i o n tape o f th e h e a r i n g has been 
m i s p l a c e d . Consequently, no t r a n s c r i p t of th e January 27, 1987 
proceedings can be prepared f o r purposes of Board r e v i e w . 

Should we determine t h a t a case has been i m p r o p e r l y , 
i n c o m p l e t e l y , or o t h e r w i s e i n s u f f i c i e n t l y developed, we may remand 
t o the Referee f o r f u r t h e r evidence t a k i n g , c o r r e c t i o n , or o t h e r 
necessary a c t i o n . ORS 656.295(5). C o n s i d e r i n g the a f o r e m e n t i o n e d 
c i r c u m s t a n c e s , we conclude t h a t remand i s an a p p r o p r i a t e a c t i o n . 
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A c c o r d i n g l y , t h i s m a t t e r i s remanded t o Referee Hayduke 
w i t h i n s t r u c t i o n s t o reconvene a h e a r i n g . At t h i s new h e a r i n g , 
the p a r t i e s s h a l l be e n t i t l e d t o p r e s e n t t e s t i m o n i a l evidence 
c o n c e r n i n g the i s s u e s t h a t were addressed a t th e p r i o r h e a r i n g . 

We r e t a i n j u r i s d i c t i o n over t h i s m a t t e r . Upon 
c o m p l e t i o n o f th e h e a r i n g , Referee Hayduke s h a l l o b t a i n and 
c e r t i f y a copy o f the t r a n s c r i p t o f t h i s p r o c e e d i n g t o the Board. 
Th i s t r a n s c r i p t s h o u l d be forwarded t o the Board w i t h i n 30 days o f 
the h e a r i n g . I n a d d i t i o n , Referee Hayduke s h a l l p r o v i d e an 
i n t e r i m o r d e r on remand, d i s c u s s i n g t h e e f f e c t , i f any, t h e 
a d d i t i o n a l t e s t i m o n y has had upon h i s p r i o r o r d e r . Once the Board 
r e c e i v e s t h e t r a n s c r i p t , c o p i e s w i l l be pre s e n t e d t o the p a r t i e s 
and a b r i e f i n g schedule w i l l be implemented. 

IT IS SO ORDERED. 

SIDNEY C. HAMAR, Claimant WCB 86-17566 
W.D. Bates, J r . , Claimant's Attorney A p r i l 8, 1988 
Brian Pocock, Defense Attorney I n t e r i m Order o f Remand 

Claimant has requested Board review of Referee Myers' 
October 12, 1987 order t h a t upheld the s e l f - i n s u r e d employer's 
d e n i a l o f c l a i m a n t ' s c l a i m f o r c a r p a l t u n n e l syndrome. The 
h e a r i n g c o n c e r n i n g t h i s m a t t e r was h e l d on October 2, 1987 i n 
Eugene, Oregon. The h e a r i n g was e l e c t r o n i c a l l y r e c o r d e d . 

F o l l o w i n g c l a i m a n t ' s r e q u e s t f o r r e v i e w , a t r a n s c r i p t i o n 
o f t h e p r o c e e d i n g s was re q u e s t e d . See ORS 656.295(3). The 
h e a r i n g r e p o r t e r has advised the Board t h a t the second 
t r a n s c r i p t i o n tape of the h e a r i n g i s b l a n k . Consequently, o n l y a 
p a r t i a l t r a n s c r i p t of the October 2, 1987 pro c e e d i n g p r e s e n t l y 
e x i s t s f o r purposes of Board r e v i e w . The m i s s i n g p o r t i o n o f t h e 
t r a n s c r i p t a p p a r e n t l y p e r t a i n s t o the c r o s s - e x a m i n a t i o n and 
r e d i r e c t e x a m i n a t i o n o f an e x p e r t w i t n e s s , Dr. Nathan. 

Should we determine t h a t a case has been i m p r o p e r l y , 
i n c o m p l e t e l y , or o t h e r w i s e i n s u f f i c i e n t l y developed, we may remand 
t o the Referee f o r f u r t h e r evidence t a k i n g , c o r r e c t i o n , or o t h e r 
necessary a c t i o n . ORS 656.295(5). C o n s i d e r i n g t h e a f o r e m e n t i o n e d 
c i r c u m s t a n c e s , we conclude t h a t remand i s an a p p r o p r i a t e a c t i o n . 

A c c o r d i n g l y , t h i s m a t t e r i s remanded t o th e Referee w i t h 
i n s t r u c t i o n s t o reconvene a h e a r i n g . The l i m i t e d purpose o f t h i s 
h e a r i n g i s t o a l l o w t h e p a r t i e s t o complete t h e i r r e s p e c t i v e 
e x a m i n a t i o n s of Dr. Nathan. Thus, c l a i m a n t s h a l l be p e r m i t t e d t o 
c o n t i n u e w i t h h i s c r o s s - e x a m i n a t i o n and the employer s h a l l be 
e n t i t l e d t o conduct r e d i r e c t e x a m i n a t i o n . 

We r e t a i n j u r i s d i c t i o n over t h i s m a t t e r . Upon 
c o m p l e t i o n of the h e a r i n g , Referee Myers s h a l l o b t a i n and c e r t i f y 
a copy of the t r a n s c r i p t of t h i s p r o c e e d i n g t o th e Board. T h i s 
t r a n s c r i p t s h o u l d be forward e d t o the Board w i t h i n 30 days of t h e 
h e a r i n g . I n a d d i t i o n , Referee Myers s h a l l p r o v i d e an i n t e r i m 
o r der on remand, d i s c u s s i n g the e f f e c t , i f any, the a d d i t i o n a l 
t e s t i m o n y has had upon h i s p r i o r o r d e r . Once the Board r e c e i v e s 
the t r a n s c r i p t , c o p i e s w i l l be pr e s e n t e d t o the p a r t i e s and a 
b r i e f i n g schedule w i l l be implemented. 

IT IS SO ORDERED. 

-334-



CLAUDE E. HARRIS, Claimant WCB 87-16670 
Roberts, et a l . , Defense Attorneys A p r i l 8, 1988 

Order of Dismissal 
Claimant has requested review o f Referee Shebley's Order 

of D i s m i s s a l dated January 28, 1988. We have reviewed t h e req u e s t 
t o determine whether we have j u r i s d i c t i o n t o c o n s i d e r t h e m a t t e r . 

FINDINGS 

Claimant's r e q u e s t , dated February 29, 1988 and 
c o n t a i n i n g a postmark date of March 2, 1988, was r e c e i v e d by the 
Board on March 3, 1988. The request was n e i t h e r m a i l e d by 
r e g i s t e r e d nor c e r t i f i e d m a i l . I n a d d i t i o n , t h e re q u e s t d i d not 
i n c l u d e an acknowledgment of s e r v i c e or a c e r t i f i c a t e of p e r s o n a l 
s e r v i c e by m a i l upon t he employer, i t s i n s u r e r , or i t s a t t o r n e y . 

CONCLUSIONS 

A Referee's order i s f i n a l u n l e s s , w i t h i n 30 days a f t e r 
t h e date on which a copy o f the order i s ma i l e d t o the p a r t i e s , 
one of the p a r t i e s r e q u e s t s Board review under ORS 656.295. ORS 
656.289(3). Requests f o r Board review s h a l l be m a i l e d t o the 
Board and copies of the request s h a l l be m a i l e d t o a l l p a r t i e s t o 
the p r o c e e d i n g b e f o r e t h e Referee. ORS 656.295(2). Compliance 
w i t h ORS 656.295 r e q u i r e s t h a t s t a t u t o r y n o t i c e o f the request f o r 
r e v i e w be mai l e d or a c t u a l n o t i c e be r e c e i v e d w i t h i n t h e s t a t u t o r y 
p e r i o d . Argonaut Insurance Co. v. K i n g , 63 Or App 847, 852 (198 3 ) . 

I f f i l i n g of a request f o r Board review o f a Referee's 
order i s accomplished by m a i l i n g , i t s h a l l be presumed t h a t t h e 
req u e s t was ma i l e d on the date shown on a r e c e i p t f o r r e g i s t e r e d 
or c e r t i f i e d m a i l b e a r i n g the stamp of the U n i t e d S t a t e s P o s t a l 
S e r v i c e showing t he date of m a i l i n g . OAR 4 3 8 - 0 5 - 0 4 6 ( 1 ) ( b ) . I f 
the r e q u e s t i s not ma i l e d by r e g i s t e r e d or c e r t i f i e d m a i l and the 
re q u e s t i s a c t u a l l y r e c e i v e d by t h e Board a f t e r t h e date f o r 
f i l i n g , i t s h a l l be presumed t h a t the m a i l i n g was u n t i m e l y u n l e s s 
t h e f i l i n g p a r t y e s t a b l i s h e s t h a t t h e m a i l i n g was t i m e l y . i d . 

Here, t he 30th day a f t e r the Referee's January 28, 1988 
or d e r was February 27, 1988, a Saturday. Thus, t h e l a s t day t o 
t i m e l y f i l e a request f o r Board review was Monday, February 29, 
1988. See ORS 174.120. Claimant's February 29, 1988 request f o r 
Board review was t i m e l y dated. However, t he request was n e i t h e r 
t i m e l y m a i l e d nor f i l e d w i t h t h e Board. F u r t h e r m o r e , n e i t h e r t h e 
employer nor i t s r e p r e s e n t a t i v e s were p r o v i d e d a copy, or r e c e i v e d 
a c t u a l knowledge, o f the request w i t h i n the s t a t u t o r y 30-day 
p e r i o d . Consequently, we l a c k j u r i s d i c t i o n t o review t h e 
Referee's o r d e r , which has become f i n a l by o p e r a t i o n o f law. See 
ORS 656.289(3); 656.295(2); Argonaut Insurance v. K i n g , supra• 

We are m i n d f u l t h a t c l a i m a n t has requested r e v i e w 
w i t h o u t b e n e f i t o f l e g a l r e p r e s e n t a t i o n . We f u r t h e r r e a l i z e t h a t 
an u n r e p r e s e n t e d p a r t y i s not expected t o be f a m i l i a r w i t h 
a d m i n i s t r a t i v e and p r o c e d u r a l r e q u i r e m e n t s of the Workers' 
Compensation Law. Yet, we are not f r e e t o r e l a x a j u r i s d i c t i o n a l 
r e q u i r e m e n t , p a r t i c u l a r l y i n view o f Argonaut Insurance Co. v. 
Ki n g , supra. See A l f r e d F. P u g l i s i , 39 Van Na t t a 310 (1 9 8 7 ) ; 
J u l i o P. Lopez, 38 Van Na t t a 862 (1986). 

A c c o r d i n g l y , t h e request f o r Board r e v i e w i s d i s m i s s e d . 
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CHESTER JOHNSON, Claimant WCB 87-02828 
David W. S t a u f f e r , Claimant's Attorney A p r i l 8, 1988 
Roberts, e t a l . , Defense Attorneys Order Denying Motion t o Dismiss 

The s e l f - i n s u r e d employer has moved t h e Board f o r an 
order d i s m i s s i n g c l a i m a n t ' s request f o r review on the ground t h a t 
c o p i e s were not t i m e l y m a i l e d t o the p a r t i e s . The moti o n i s 
den i e d . 

The Referee's order i s s u e d November 12, 1987. On 
December 7, 1987, c l a i m a n t ' s counsel m a i l e d a re q u e s t f o r Board 
r e v i e w . The request i n d i c a t e d t h a t a copy had been p r o v i d e d t o 
the c l a i m s processor f o r the employer. The Board r e c e i v e d t h e 
req u e s t on December 8, 1987. The employer's counsel r e p r e s e n t s 
t h a t h i s f i r m d i d not r e c e i v e a copy o f c l a i m a n t ' s r e q u e s t f o r 
r e v i e w . F u r t h e r m o r e , a c c o r d i n g t o the employer's c o u n s e l , t h e 
f i r m ' s f i r s t n o t i c e t h a t a request f o r review had been f i l e d 
o c c u r r e d on February 19, 1988, when i t r e c e i v e d a t r a n s c r i p t and 
b r i e f i n g s c h e dule. 

A Referee's order i s f i n a l u n l e s s , w i t h i n 30 days a f t e r 
the date on which a copy of the order i s m a i l e d t o the p a r t i e s , 
one o f th e p a r t i e s r e q u e s t s Board review under ORS 656.295. ORS 
6 5 6 . 2 8 9 ( 3 ) . Requests f o r Board review s h a l l be m a i l e d t o t h e 
Board and co p i e s of the request s h a l l be mai l e d t o a l l p a r t i e s t o 
the p r o c e e d i n g b e f o r e the Referee. ORS 6 5 6 . 2 9 5 ( 2 ) . Compliance 
w i t h ORS 656.295 r e q u i r e s t h a t s t a t u t o r y n o t i c e o f t h e r e q u e s t f o r 
review be m a i l e d or a c t u a l n o t i c e be r e c e i v e d w i t h i n t h e s t a t u t o r y 
p e r i o d . Argonaut Insurance Co. v. Ki n g , 63 Or App 847, 852 ( 1 9 8 3 ) . 

" P a r t y " means a c l a i m a n t f o r compensation, t h e employer 
of t h e i n j u r e d worker a t the time o f i n j u r y and t h e i n s u r e r , i f 
any, of such employer. ORS 6 5 6 . 0 0 5 ( 1 9 ) . A t t o r n e y s are not 
i n c l u d e d w i t h i n t h e d e f i n i t i o n of " p a r t y . " Robert Casperson, 38 
Van N a t t a 420, 421 ( 1 9 8 6 ) . I n the absence of p r e j u d i c e t o a 
p a r t y , t i m e l y s e r v i c e o f a request f o r review on the employer's 
i n s u r e r i s s u f f i c i e n t compliance w i t h ORS 6 5 6 . 2 9 5 ( 2 ) t o v e s t 
j u r i s d i c t i o n i n the Board. N o l l e n v. SAIF, 23 Or App 420, 423 
( 1 9 7 5 ) rev den ( 1 9 7 6 ) . 

Here, c l a i m a n t t i m e l y f i l e d a re q u e s t f o r Board r e v i e w 
of t h e Referee's o r d e r . See ORS 6 5 6 . 2 8 9 ( 3 ) . F u r t h e r m o r e , 
i n c l u d e d w i t h t h e request was c l a i m a n t ' s counsel's r e p r e s e n t a t i o n 
t h a t a copy had been p r o v i d e d t o the s e l f - i n s u r e d employer's 
c l a i m s p r o c e s s o r . The c l a i m s processor does not d i s p u t e t h i s 
r e p r e s e n t a t i o n . The r e c o r d f a i l s t o su p p o r t t h e c o n c l u s i o n t h a t 
the employer was p r e j u d i c e d by t i m e l y s e r v i c e o f c l a i m a n t ' s 
r e q u e s t f o r review on the employer's c l a i m s p r o c e s s o r . Under 
these c i r c u m s t a n c e s , we conclude t h a t we have j u r i s d i c t i o n t o 
c o n s i d e r t h e req u e s t f o r Board r e v i e w . See ORS 6 5 6 . 2 9 5 ( 2 ) ; 
Argonaut I n s u r a n c e Co. v. K i n g , supra; N o l l e n v. SAIF, su p r a . 

A c c o r d i n g l y , t h e employer's motion t o d i s m i s s i s 
de n i e d . Inasmuch as c l a i m a n t ' s a p p e l l a n t ' s b r i e f has a l r e a d y been 
s u b m i t t e d , t h e employer's respondent's b r i e f s h a l l be due 14 days 
from t h e date o f t h i s o r d e r . Claimant's r e p l y b r i e f , i f any, 
s h a l l be due seven days from t h e date of m a i l i n g o f the employer's 
respondent's b r i e f . 

F i n a l l y , c l a i m a n t seeks a t t o r n e y fees s h o u l d he p r e v a i l 
a g a i n s t the motion t o d i s m i s s . Yet, he has n e i t h e r c i t e d , nor 
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have we foun d , a u t h o r i t y which would empower t h e Board t o award an 
a t t o r n e y f e e p r i o r t o a d e c i s i o n on the m e r i t s . Should c l a i m a n t 
u l t i m a t e l y p r e v a i l on h i s appeal from t h e Referee's o r d e r , t h e 
s e r v i c e s rendered i n response t o the employer's m o t i o n w i l l be 
co n s i d e r e d i n d e t e r m i n i n g a reasonable a t t o r n e y f e e . See Dan W. 
H e d r i c k , 38 Van N a t t a 208, 210.(1986). 

IT IS SO ORDERED. 

CHARLA J. KELLY, Claimant WCB 87-15241 
Angelo Gomez, Claimant's Attorney A p r i l 8, 1988 
Mark P. Bronstein (SAIF), Defense Attorney Order of Dismissal 

Twin Cedars Guest Home, the employer, has requested 
review of Referee Mulder's February 17, 1988 o r d e r . We have 
reviewed the request t o determine whether we have j u r i s d i c t i o n t o 
co n s i d e r t h e m a t t e r . 

FINDINGS 

The employer's r e q u e s t , dated March 17, 1988, was 
r e c e i v e d by the Board on March 2 1 , 1988. The req u e s t was n e i t h e r 
m a i l e d by r e g i s t e r e d nor c e r t i f i e d m a i l . I n a d d i t i o n , t h e req u e s t 
d i d not i n c l u d e an acknowledgment o f s e r v i c e or a c e r t i f i c a t e o f 
p e r s o n a l s e r v i c e by m a i l upon c l a i m a n t or her a t t o r n e y . 

CONCLUSIONS 

A Referee's order i s f i n a l u n l e s s , w i t h i n 30 days a f t e r 
the date on which a copy of the order i s m a i l e d t o th e p a r t i e s , 
one o f the p a r t i e s r e q u e s t s Board review under ORS 656.295. ORS 
656.289(3). Requests f o r Board review s h a l l be m a i l e d t o t h e 
Board and copies of the request s h a l l be ma i l e d t o a l l p a r t i e s t o 
the p r o c e e d i n g b e f o r e t h e Referee. ORS 656.295(2). Compliance 
w i t h ORS 656.295 r e q u i r e s t h a t s t a t u t o r y n o t i c e o f t h e req u e s t f o r 
review be m a i l e d or a c t u a l n o t i c e be r e c e i v e d w i t h i n t h e s t a t u t o r y 
p e r i o d . Argonaut Insurance Co. v. Ki n g , 63 Or App 847, 852 (198 3 ) . 

I f f i l i n g o f a request f o r Board review o f a Referee's 
o r d e r i s accomplished by m a i l i n g , i t s h a l l be presumed t h a t the 
requ e s t was m a i l e d on the date shown on a r e c e i p t f o r r e g i s t e r e d 
or c e r t i f i e d m a i l b e a r i n g t h e stamp o f the U n i t e d S t a t e s P o s t a l 
S e r v i c e showing t he date of m a i l i n g . OAR 4 3 8 - 0 5 - 0 4 6 ( 1 ) ( b ) . I f 
th e r e q u e s t i s not ma i l e d by r e g i s t e r e d or c e r t i f i e d m a i l and the 
req u e s t i s a c t u a l l y r e c e i v e d by the Board a f t e r t h e date f o r 
f i l i n g , i t s h a l l be presumed t h a t t h e m a i l i n g was u n t i m e l y unless 
the f i l i n g p a r t y e s t a b l i s h e s t h a t the m a i l i n g was t i m e l y . i d . 

Here, the t h i r t i e t h day a f t e r t h e Referee's February 17, 
1988 o r d e r was March 18, 1988. Thus, c l a i m a n t ' s March 17, 1988 
req u e s t f o r Board review was t i m e l y d a t e d . However, t h e r e q u e s t 
was n e i t h e r m a i l e d by r e g i s t e r e d nor c e r t i f i e d m a i l . Since t h e 
req u e s t was a c t u a l l y r e c e i v e d by the Board on March 2 1 , 1988, 
a f t e r t h e date f o r f i l i n g , i t i s presumed t o be u n t i m e l y u n t i l 
c l a i m a n t e s t a b l i s h e s t h a t the m a i l i n g was t i m e l y . See OAR 
4 3 8 - 0 5 - 0 4 6 ( 1 ) ( b ) . F u r t h e r m o r e , n e i t h e r c l a i m a n t nor her a t t o r n e y 
were p r o v i d e d a copy, or r e c e i v e d a c t u a l knowledge, o f t h e re q u e s t 
w i t h i n t h e s t a t u t o r y 30-day p e r i o d . Consequently, we l a c k 
j u r i s d i c t i o n t o review t h e Referee's o r d e r , which has become f i n a l 
by o p e r a t i o n o f law. See ORS 656.289(3); 656.295(2); Argonaut 
I n s u r a n c e v. Ki n g , supra. 
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We are m i n d f u l t h a t t h e employer has a p p a r e n t l y 
r e q u e s t e d r e v i e w w i t h o u t b e n e f i t of l e g a l r e p r e s e n t a t i o n . We 
f u r t h e r r e a l i z e t h a t an unrepresented p a r t y i s not expected t o be 
f a m i l i a r w i t h a d m i n i s t r a t i v e and p r o c e d u r a l r e q u i r e m e n t s o f t h e 
Workers' Compensation Law. Yet, we are not f r e e t o r e l a x a 
j u r i s d i c t i o n a l r e q u i r e m e n t , p a r t i c u l a r l y i n view of Argonaut 
In s u r a n c e Co. v. K i n g , supra. See A l f r e d F. P u g l i s i , 39 Van N a t t a 
310 ( 1 9 8 7 ) ; J u l i o P. Lopez, 38 Van N a t t a 862 ( 1 9 8 6 ) . 

A c c o r d i n g l y , the request f o r Board review i s d i s m i s s e d . 

FOREST M. LANE, Claimant WCB 84-00603, 85-05722 & 86-03548 
David H i t t l e , Claimant's Attorney A p r i l 8, 1988 
Davis, Bostwick, et a l . , Defense Attorneys I n t e r i m Order on Remand 
Rankin, et a l . , Defense Attorneys 
Meyers & T e r r a l l , Defense Attorneys 

Fireman's Fund Insurance Company re q u e s t s r e v i e w of those 
p o r t i o n s of Referee Q u i l l i n a n ' s order t h a t : ( 1 ) set a s i d e i t s d e n i a l 
of c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m s f o r a low back and l e f t l e g 
c o n d i t i o n ; ( 2 ) upheld d e n i a l s of c l a i m a n t ' s medical s e r v i c e s c l a i m s 
f o r the same c o n d i t i o n i s s u e d by EBI Companies and Eldorado I n s u r a n c e 
Company; ( 3 ) found c l a i m a n t ' s c h i r o p r a c t i c t r e a t m e n t reasonable and 
necessary, up t o f o u r times per month; ( 4 ) assessed a p e n a l t y and 
a s s o c i a t e d a t t o r n e y fee f o r Fireman's Fund's unreasonable f a i l u r e t o 
t i m e l y pay or deny c l a i m a n t ' s medical s e r v i c e s c l a i m s ; and ( 5 ) 
awarded c l a i m a n t ' s a t t o r n e y a $1500 i n s u r e r - p a i d fee f o r p r e v a i l i n g 
on the medical s e r v i c e s i s s u e . Fireman's Fund a l s o contends t h a t the 
Referee e r r e d i n r e f u s i n g i t s request t o cross-examine t h e a u t h o r of 
a medical r e p o r t . I t r e q u e s t s t h a t the Board e i t h e r remand t h e case 
or not c o n s i d e r the medical r e p o r t i n i t s r e v i e w . EBI c r o s s - r e q u e s t s 
review of t h a t p o r t i o n of the Referee's o r d e r t h a t assessed a p e n a l t y 
and a s s o c i a t e d a t t o r n e y fee f o r i t s unreasonable f a i l u r e t o deny 
c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m . On r e v i e w , t h e i s s u e s are remand, 
admission of e v i d e n c e , r e s p o n s i b i l i t y , p e n a l t i e s and a t t o r n e y f e e s . 

We may remand t o the Referee should we f i n d t h a t the r e c o r d 
has been " i m p r o p e r l y , i n c o m p l e t e l y or o t h e r w i s e i n s u f f i c i e n t l y 
developed." ORS 6 5 6 . 2 9 5 ( 5 ) . To m e r i t remand f o r c o n s i d e r a t i o n of 
a d d i t i o n a l evidence i t must be c l e a r l y shown t h a t m a t e r i a l evidence 
was not o b t a i n a b l e w i t h due d i l i g e n c e a t the t i m e o f the h e a r i n g . 
Kienow's Food S t o r e s v. L y s t e r , 79 Or App 416 ( 1 9 8 6 ) ; D e l f i n a P. 
Lopez, 37 Van N a t t a 164, 170 ( 1 9 8 5 ) . 

Here, c l a i m a n t requested a h e a r i n g c o n c e r n i n g d e n i a l s of 
r e s p o n s i b i l i t y f o r h i s c u r r e n t medical t r e a t m e n t i s s u e d by t h r e e 
i n s u r e r s . Fireman's Fund, EBI and Eldorado were t h e p o t e n t i a l l y 
r e s p o n s i b l e i n s u r e r s . The remand request concerns a r e c e n t m e d i c a l 
r e p o r t from c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r , Dr. W i l s o n . 

There are two r e p o r t s from Dr. W i l s o n i n the p r e s e n t 
r e c o r d . I n A p r i l 1984, Dr. Wilson opined t h a t c l a i m a n t ' s c u r r e n t 
c o n d i t i o n was a t t r i b u t a b l e t o h i s i n i t i a l i n j u r y i n 1971 when 
Fireman's Fund was on the r i s k . Dr. Wilson based t h a t o p i n i o n , i n 
p a r t , on the m i s t a k e n b e l i e f t h a t c l a i m a n t had s u s t a i n e d no f u r t h e r 
work i n j u r i e s . On December 15, 1986, a t EBI's r e q u e s t Dr. W i l s o n 
i s s u e d a supplemental r e p o r t . He acknowledged t h a t c l a i m a n t had, i n 
f a c t , s u s t a i n e d subsequent work i n j u r i e s a f t e r EBI and Eldorado came 
on the r i s k . N e v e r t h e l e s s , he d i d not change h i s i n i t i a l o p i n i o n 
t h a t c l a i m a n t ' s c u r r e n t problems were the r e s u l t of t h e 1971 i n j u r y . 
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EBI p r o v i d e d Fireman's Fund w i t h a copy of t h e r e p o r t one 
b usiness day p r i o r t o the December 22, 1986 h e a r i n g . EBI t h e n 
o f f e r e d the r e p o r t as evidence a t the h e a r i n g . Fireman's Fund 
o b j e c t e d t o the admission of the medical r e p o r t , absent the 
o p p o r t u n i t y t o cross-examine Dr. W i l s o n . The Referee a d m i t t e d t h e 
e x h i b i t under the "seven-day r u l e " c r e a t e d by t h e n - e x i s t i n g OAR 
4 3 8 - 0 7 - 0 0 5 ( 3 ) . See Susan Vernon, 37 Van N a t t a 1562 ( 1 9 8 5 ) . 
Fireman's Fund was not p r o v i d e d an o p p o r t u n i t y t o cross-examine 
Dr. W i l s o n . 

We are m i n d f u l t h a t the workers' compensation scheme 
r e q u i r e s not o n l y promptness but a l s o f i n a l i t y i n the d e c i s i o n making 
pro c e s s . Compton v. Weyerhaeuser Co., 301 Or 6 4 1 , 649 ( 1 9 8 6 ) . 
F u r thermore, i t i s p o s s i b l e t h a t c r o s s - e x a m i n a t i o n of Dr. W i l s o n 
would have minimal impact on the outcome of t h i s case. 

N e v e r t h e l e s s , i n s u r e r s are g e n e r a l l y e n t i t l e d t o 
cross-examine or take d e p o s i t i o n s of p h y s i c i a n s r e n d e r i n g o p i n i o n s 
a d m i t t e d i n t o e vidence. See OAR 4 3 8 - 0 7 - 0 0 5 ( 5 ) . Moreover, t h e 
o p p o r t u n i t y t o cross-examine Dr. Wilson i s p a r t i c u l a r l y i m p o r t a n t 
s i n c e the r e p o r t p r o v i d e s evidence c o n c e r n i n g t h e r e s p o n s i b i l i t y 
i s s u e . 

Under these c i r c u m s t a n c e s , we conclude t h a t t h e r e i s a 
reasonable l i k e l i h o o d t h a t the outcome of t h i s case would be a f f e c t e d 
by a d d i t i o n a l i n f o r m a t i o n e l i c i t e d on c r o s s - e x a m i n a t i o n of Dr. 
W i l s o n . See Cain v. Wooley E n t e r p r i s e s , 301 Or 650, 654 ( 1 9 8 6 ) . 
F u r t h e r m o r e , we are persuaded t h a t the c r o s s - e x a m i n a t i o n was not 
o b t a i n a b l e w i t h due d i l i g e n c e a t the time of h e a r i n g . A c c o r d i n g l y , 
we f i n d t h a t the r e c o r d has been " i m p r o p e r l y , i n c o m p l e t e l y or 
o t h e r w i s e i n s u f f i c i e n t l y developed." ORS 6 5 6 . 2 9 5 ( 5 ) . 

We, t h e r e f o r e , remand t h i s case. Fireman's Fund s h a l l be 
g r a n t e d an o p p o r t u n i t y t o cross-examine Dr. Wilson r e g a r d i n g h i s 
December 15, 1986 medical r e p o r t . A f t e r r e v i e w i n g t h e r e s u l t s o f 
t h a t c r o s s - e x a m i n a t i o n , the Referee i s i n s t r u c t e d t o i s s u e an Order 
on Remand d i s c u s s i n g the e f f e c t , i f any, the a d d i t i o n a l evidence has 
had upon the f i n d i n g s rendered i n her p r i o r o r d e r . We r e t a i n 
j u r i s d i c t i o n . Upon r e c e i p t o f the Referee's o r d e r and a copy o f 
Dr. Wilson's c r o s s - e x a m i n a t i o n , be t h a t by r e p o r t , d e p o s i t i o n or 
t r a n s c r i p t , we s h a l l t a ke t h i s m a t t e r under advisement. 

ORDER 

The Referee's order dated January 23, 1987 i s v a c a t e d . 
T h i s case i s remanded t o Referee Q u i l l i n a n f o r f u r t h e r a c t i o n 
c o n s i s t e n t w i t h t h i s o r d e r . 

The B e n e f i c i a r i e s of 
LEON V. LIAC0S (Deceased), Claimant 
Michael D. Royce, Claimant's Attorney 
J e r r y Todd (SAIF), Defense Attorney 
James G r i f f i n , Ass't. Attorney General 

WCB TP-87030 
A p r i l 8, 1988 
Amended T h i r d Party D i s t r i b u t i o n 

Order 
The Board has been advised t h a t a m a t h e m a t i c a l e r r o r 

appears i n i t s March 16, 1988 T h i r d P a r t y D i s t r i b u t i o n Order. 
A f t e r f u r t h e r r e v i e w , we agree t h a t c l a r i f i c a t i o n o f our p r i o r 
order i s a p p r o p r i a t e . Consequently, our March 16, 1988 o r d e r o f 
d i s t r i b u t i o n i s withdrawn and r e p l a c e d by the f o l l o w i n g o r d e r . 
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INTRODUCTION 

The SAIF C o r p o r a t i o n , as paying agency, has p e t i t i o n e d 
t h e Board f o r an ord e r d i s t r i b u t i n g the proceeds o f a t h i r d p a r t y 
s e t t l e m e n t . See ORS 656 . 593 ( 1 ) (d ). Less a t t o r n e y fees and 
l i t i g a t i o n c o s t s , SAIF contends t h a t i t s l i e n a t t a c h e s t o t h e 
proceeds of the s e t t l e m e n t t h a t are re m a i n i n g b e f o r e a p r o b a t e 
c o u r t ' s f i n a l d i s t r i b u t i o n t o the deceased worker's widow and f o u r 
a d u l t c h i l d r e n . 

FINDINGS 

The deceased worker d i e d as a r e s u l t o f an o c c u p a t i o n a l 
exposure t o t o x i c c h e m i c a l s . The deceased was s u r v i v e d by h i s 
widow, Mary K. L i a c o s , ( h e r e a f t e r c l a i m a n t ) , and h i s f o u r a d u l t 
c h i l d r e n . SAIF accepted the c l a i m and p a i d b e n e f i t s . T h e r e a f t e r , 
c l a i m a n t , as p e r s o n a l r e p r e s e n t a t i v e f o r the decedent's e s t a t e , 
commenced a c i v i l a c t i o n f o r w r o n g f u l death a g a i n s t a t h i r d p a r t y . 

With SAIF's a p p r o v a l , c l a i m a n t s e t t l e d t h e t h i r d p a r t y 
a c t i o n f o r $120,000. The s e t t l e m e n t was a l s o approved by t h e 
Probate Court o f the C i r c u i t Court f o r Clackamas County. The 
c o u r t f u r t h e r o r d e r e d t h a t c l a i m a n t ' s a t t o r n e y r e c e i v e $40,000 of 
the s e t t l e m e n t f o r a t t o r n e y fees and $8,368.01 f o r l i t i g a t i o n 
c o s t s . Claimant was d i r e c t e d t o d e p o s i t t h e re m a i n i n g balance o f 
th e s e t t l e m e n t i n a separate i n t e r e s t - b e a r i n g account pending 
f i n a l d i s t r i b u t i o n . Claimant's a t t o r n e y has s u b m i t t e d an 
a f f i d a v i t s u p p o r t i n g h i s c o n t e n t i o n t h a t l i t i g a t i o n c o s t s t o t a l l e d 
$8,536.38. We c o n s i d e r t h i s a f f i d a v i t p e r s u a s i v e and f i n d t h a t 
l i t i g a t i o n expenses f o r the t h i r d p a r t y a c t i o n e q u a l l e d $8,536.38. 

F o l l o w i n g d e d u c t i o n o f c l a i m a n t ' s a t t o r n e y f e e s and 
c o s t s , t h e s e t t l e m e n t ' s r e m a i n i n g balance t o t a l l e d $71,463.62. 
A f t e r r e d u c i n g t h e re m a i n i n g balance by the s t a t u t o r y o n e - t h i r d 
share under ORS 656 .593 ( 3 ) and 656 .593 ( 1 ) ( b ) , t h e amount o f t h e 
s e t t l e m e n t s u b j e c t t o SAIF's s t a t u t o r y l i e n equals $47,642.41. 
SAIF's l i e n f o r i t s a c t u a l c o s t s c u r r e n t l y t o t a l s $67,647.37. 
Because SAIF's a c t u a l c o s t s exceed i t s maximum d i s t r i b u t i v e 
s t a t u t o r y share from t h e re m a i n i n g balance of t h e s e t t l e m e n t , SAIF 
does not a s s e r t a l i e n f o r f u t u r e e x p e n d i t u r e s . 

CONTENTIONS 

A c o n f l i c t has a r i s e n because t he p a r t i e s d i s a g r e e as t o 
what p o r t i o n of the s e t t l e m e n t SAIF's l i e n s hould a p p l y . SAIF 
contends t h a t i t s l i e n a t t a c h e s t o the s e t t l e m e n t b e f o r e 
d i s t r i b u t i o n of t h e proceeds by the pr o b a t e c o u r t t o t h e 
decedent's a d u l t c h i l d r e n . Claimant a s s e r t s t h a t t h e l i e n 
a t t a c h e s a f t e r the p r o b a t e c o u r t ' s d i s t r i b u t i o n o f f u n d s . 

CONCLUSIONS 

Pursuant t o ORS 656.578, i f a worker r e c e i v e s a 
compensable i n j u r y due t o the ne g l i g e n c e or wrong of a t h i r d 
p e r son, e n t i t l i n g t h e worker under ORS 656.154 t o seek a remedy 
a g a i n s t such t h i r d p e rson, such worker o r , i f death r e s u l t s from 
the i n j u r y , t h e o t h e r b e n e f i c i a r i e s s h a l l e l e c t whether t o recover 
damages from the t h i r d person. I f the worker or t h e b e n e f i c i a r i e s 
of t h e worker e l e c t t o recover damages from t h e t h i r d p e r s o n , 
n o t i c e o f such e l e c t i o n s h a l l be g i v e n t o the pay i n g agency. ORS 
656.593(1). The proceeds o f any damages recovered from a t h i r d 
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person by the worker or b e n e f i c i a r i e s s h a l l be s u b j e c t t o a l i e n 
o f t h e paying agency. i d . The paying agency's l i e n s h a l l be 
p r e f e r r e d t o a l l c l a i m s except the c o s t of r e c o v e r i n g damages from 
t h e t h i r d p a r t y . ORS 656.580(2). 

I f t he worker or b e n e f i c i a r i e s s e t t l e t he t h i r d p a r t y 
c l a i m w i t h agency a p p r o v a l , the agency i s a u t h o r i z e d t o accept as 
i t s share of the proceeds "an amount which i s j u s t and p r o p e r , " 
p r o v i d e d the worker r e c e i v e s a t l e a s t the amount t o which he i s 
e n t i t l e d under ORS 656.593(1) and ( 2 ) . ORS 656.593(3); E s t a t e of 
Troy Vance v. W i l l i a m s , 84 Or App 616, 619-20 ( 1 9 8 7 ) . 
" B e n i f i c i a r y " means an i n j u r e d worker, and t h e husband, w i f e , 
c h i l d or dependent of a worker, who i s e n t i t l e d t o r e c e i v e 
payments under Chapter 656. ORS 656.005(3). 

Claimant argues t h a t o n l y her share of t h e s e t t l e m e n t 
f o l l o w i n g f i n a l d i s t r i b u t i o n by the p r o b a t e c o u r t i s s u b j e c t t o 
SAIF's l i e n . We d i s a g r e e . 

We addressed a s i m i l a r i s s u e i n Mario S c a r i n o , 39 Van 
N a t t a 663 (1987). I n S c a r i n o , as p e r s o n a l r e p r e s e n t a t i v e f o r her 
deceased husband's e s t a t e , the c l a i m a n t o b t a i n e d a judgment on 
b e h a l f of the e s t a t e a g a i n s t a t h i r d p a r t y . T h e r e a f t e r , t h e 
p r o b a t e department of an o u t - o f - s t a t e c o u r t approved t h e 
c l a i m a n t ' s request t h a t the judgment's proceeds be d i s t r i b u t e d i n 
equal amounts t o h e r s e l f and decedent's t h r e e a d u l t c h i l d r e n . We 
agreed w i t h the c l a i m a n t ' s c o n t e n t i o n t h a t the c h i l d r e n ' s share of 
the decedent's e s t a t e would not be s u b j e c t t o SAIF's s t a t u t o r y 
l i e n . However, we concluded t h a t the c h i l d r e n ' s share o f the 
e s t a t e c o u l d n e i t h e r be c a l c u l a t e d nor d i s t r i b u t e d u n t i l SAIF's 
l i e n was a p p l i e d t o the judgment's proceeds. 

I n S c a r i n o , we reasoned t h a t the judgment was not 
awarded t o a s p e c i f i c b e n e f i c i a r y and t h a t no " e a r m a r k i n g " of 
proceeds o c c u r r e d u n t i l a f t e r SAIF's l i e n had s u c c e s s f u l l y 
a t t a c h e d . Furthermore, we acknowledged t h a t the c l a i m a n t , as 
p e r s o n a l r e p r e s e n t a t i v e f o r the e s t a t e , had the p r e r o g a t i v e of 
d i s t r i b u t i n g proceeds from the judgment i n any l a w f u l f a s h i o n . 
Yet, we m a i n t a i n e d t h a t she c o u l d do so o n l y a f t e r complying w i t h 
t h e s t a t u t o r y o b l i g a t i o n s c r e a t e d by her e l e c t i o n t o seek r e d r e s s 
from a t h i r d p a r t y . 

Here, c l a i m a n t seeks t o d i s t i n g u i s h S c a r i n o . 
S p e c i f i c a l l y , she a s s e r t s t h a t ORS 30.020 s e t s f o r t h t he s t a t u t o r y 
b a s i s f o r a w r o n g f u l death a c t i o n and e x p r e s s l y a r t i c u l a t e s t h a t 
such an a c t i o n i s brought by the p e r s o n a l r e p r e s e n t a t i v e of t h e 
decedent f o r the b e n e f i t of the s u r v i v i n g spouse and c h i l d r e n . 
Since the s u r v i v i n g c h i l d r e n are a d u l t s , c l a i m a n t argues t h a t they 
are not s t a t u t o r y b e n e f i c i a r i e s under ORS 656.005(3). I n 
a d d i t i o n , c l a i m a n t c i t e s ORS 30.040 which p r o v i d e s t h a t proceeds 
o f s e t t l e m e n t s from such a c t i o n s s h a l l be a p p o r t i o n e d by t h e 
p r o b a t e c o u r t t o each b e n e f i c i a r y i n accordance w i t h t h e 
b e n e f i c i a r y ' s l o s s . 

We agree t h a t the decedent's grown c h i l d r e n are not 
" b e n e f i c i a r i e s " as d e f i n e d i n ORS 656.005(3). Consequently, t h e y 
w i l l n e i t h e r r e c e i v e workers' compensation b e n e f i t s as a r e s u l t of 
the decedent's death nor w i l l t h e i r share of the decedent's e s t a t e 
be s u b j e c t t o SAIF's s t a t u t o r y l i e n . However, the c h i l d r e n ' s 
share of the e s t a t e cannot be c a l c u l a t e d and d i s t r i b u t e d u n t i l 
SAIF's l i e n a g a i n s t the cause of a c t i o n i s a p p l i e d t o t h e t h i r d 
p a r t y r e c o v e r y . See ORS 656.580(2); S c a r i n o , supra; a t page 664. 
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F i n a l d i s t r i b u t i o n of the decedent's e s t a t e i s s u b j e c t 
t o t h e j u r i s d i c t i o n o f the pr o b a t e c o u r t pursuant t o ORS 30.040. 
Yet, p r i o r t o t h i s f i n a l d i s t r i b u t i o n of damages t o t h e e s t a t e ' s 
b e n e f i c i a r i e s , t h e p e r s o n a l r e p r e s e n t a t i v e i s r e q u i r e d t o make 
payment or reimbursement f o r l i t i g a t i o n c o s t s , m e d i c a l charges, 
and b u r i a l s e r v i c e s rendered f o r the decedent. See ORS 3 0 . 0 3 0 ( 2 ) , 
( 3 ) . Reimbursement of SAIF's t h i r d p a r t y c l a i m c o s t s f o r t h e 
afo r e m e n t i o n e d s e r v i c e s , t o the l e v e l r e c o v e r a b l e under ORS 
656.593, would be i n c l u d e d w i t h i n t h i s p r o v i s i o n . F u r t h e r m o r e , 
c o n s i d e r i n g t h e p r e f e r e n t i a l t r e a t m e n t accorded a p a y i n g agency's 
l i e n a g a i n s t a t h i r d p a r t y cause of a c t i o n p u r s u a n t t o ORS 
6 5 6 . 5 8 0 ( 2 ) and the express language of ORS 656.593, we conclude 
t h a t those p o r t i o n s o f SAIF's c l a i m c o s t s which are not r e l a t e d t o 
e i t h e r m e d i c a l or b u r i a l s e r v i c e s are l i k e w i s e r e c o v e r a b l e from 
t h e s e t t l e m e n t ' s proceeds. 

Had c l a i m a n t chosen not t o i n i t i a t e a t h i r d p a r t y 
a c t i o n , her e l e c t i o n would have op e r a t e d as an assignment t o t h e 
pay i n g agency o f the deceased worker's cause o f a c t i o n a g a i n s t t h e 
t h i r d person. ORS 6 5 6 . 5 9 1 ( 1 ) . Had t h i s been the case, a l l 
proceeds o f the t h i r d p a r t y r e c o v e r y would have been s u b j e c t t o 
the p a y i ng agency's l i e n . See ORS 6 5 6 . 5 9 1 ( 2 ) . However, as l e g a l 
r e p r e s e n t a t i v e o f t h e deceased worker, c l a i m a n t e l e c t e d t o b r i n g 
s u i t a g a i n s t t h e t h i r d p a r t y . Consequently, upon s e t t l e m e n t o f 
the cause of a c t i o n , t h e proceeds of the damages re c o v e r e d from 
the t h i r d p a r t y by c l a i m a n t , on b e h a l f o f the decedent's e s t a t e , 
are s u b j e c t t o the d i s t r i b u t i o n scheme as s e t f o r t h i n ORS 656.593. 

A c c o r d i n g l y , we conclude t h a t t h e f o l l o w i n g d i s t r i b u t i o n 
o f proceeds from t h e t h i r d p a r t y s e t t l e m e n t i s " j u s t and p r o p e r . " 
See ORS 6 5 6 . 5 9 3 ( 3 ) . A f t e r d i s t r i b u t i o n o f c l a i m a n t ' s a t t o r n e y 
f e e s of $40,000 and l i t i g a t i o n c o s t s of $8,536.38, c l a i m a n t , on 
b e h a l f of the deceased worker's e s t a t e , i s e n t i t l e d t o a s t a t u t o r y 
1/3 share o f the re m a i n i n g balance o f the s e t t l e m e n t ' s proceeds. 
i e , $ 2 3 , 8 2 1 . 2 1 . The re m a i n i n g p o r t i o n o f the s e t t l e m e n t ' s 
proceeds, $ 4 7 , 6 4 2 . 4 1 , s h a l l be d i s t r i b u t e d t o the SAIF C o r p o r a t i o n . 

IT IS SO ORDERED. 

KATHRYN E. LUND, Claimant WCB 84-13179 & 85-13116 
Jack O f e l t , J r . , Claimant's Attorney A p r i l 8, 1988 
Beers, Zimmerman & Rice, Defense Attorneys Order Denying Motion t o Reconsider 
Roberts, e t a l . , Defense Attorneys 

Claimant has requested r e c o n s i d e r a t i o n o f t h e Board's 
A p r i l 7, 1987 order t h a t a f f i r m e d a Referee's o r d e r which found 
L i b e r t y Northwest Insurance Company r e s p o n s i b l e f o r c l a i m a n t ' s 
c u r r e n t r i g h t w r i s t and arm c o n d i t i o n . S p e c i f i c a l l y , she 
r e i t e r a t e s an e a r l i e r r e q u e s t f o r an a t t o r n e y f e e f o r her 
counsel's s e r v i c e s on Board r e v i e w . The Board has p r e v i o u s l y 
d e c l i n e d t o r e c o n s i d e r i t s o r d e r . 

Pursuant t o ORS 6 5 6 . 2 9 5 ( 8 ) , a Board order i s f i n a l 
u n l e s s w i t h i n 30 days a f t e r t h e date o f m a i l i n g o f c o p i e s o f such 
o r d e r , one of the p a r t i e s appeals t o t h e Court of Appeals f o r 
j u d i c i a l r e v i e w . The time w i t h i n which t o appeal an o r d e r 
c o n t i n u e s t o r u n , unless t h e order has been abated, s t a y e d , or 
r e p u b l i s h e d . See I n t e r n a t i o n a l Paper Co. v. W r i g h t , 80 Or App 
444, 447 ( 1 9 8 6 ) . 

Inasmuch as the Board's A p r i l 7, 1987 ord e r has n e i t h e r 
been appealed, abated, s t a y e d , nor r e p u b l i s h e d , i t has become 
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f i n a l by o p e r a t i o n of law. A c c o r d i n g l y , t h e Board l a c k s 
j u r i s d i c t i o n t o c o n s i d e r c l a i m a n t ' s r e q u e s t . 

IT IS SO ORDERED. 

CLARENCE W. MISENHIMER, Claimant WCB 87-03439 & 86-09600 
A l i c e M. B a r t e l t , Defense Attorney A p r i l 8, 1988 
Davis & Bostwick, Defense Attorneys Order of Dismissal 

Argonaut Insurance has moved the Board f o r an ord e r 
d i s m i s s i n g c l a i m a n t ' s request f o r review on the ground t h a t c o p i e s 
were not t i m e l y m a i l e d t o the p a r t i e s . The motion i s g r a n t e d . 

FINDINGS 

The Referee's order i s s u e d February 2, 1988. Claimant's 
r e q u e s t , dated "February 1 , 1988" and c o n t a i n i n g a postmark date 
of March 1 , 1988, was r e c e i v e d by the Board on March 2, 1988. The 
request d i d not i n c l u d e an acknowledgment of s e r v i c e or a 
c e r t i f i c a t e of p e r s o n a l s e r v i c e by m a i l upon the employer, i t s 
i n s u r e r , or i t s a t t o r n e y . 

I n t h e r e q u e s t , c l a i m a n t s t a t e d t h a t he was no longer 
r e p r e s e n t e d by counsel and la c k e d the funds " t o send l e t t e r s t o 
a l l of the o t h e r p a r t i e s . " However, he noted t h a t c o p i e s of h i s 
request would be p r o v i d e d t o h i s s t a t e r e p r e s e n t a t i v e and t h e 
Governor's o f f i c e . On March 4, 1988, the Board m a i l e d a 
computer-generated l e t t e r t o a l l p a r t i e s acknowledging t h e 
r e q u e s t . A f t e r r e c e i v i n g t h e acknowledgment, Argonaut's counsel 
asked the Board f o r a copy of the r e q u e s t . N e i t h e r Argonaut nor 
i t s counsel r e c e i v e d a copy of the request u n t i l March 10, 1988. 

CONCLUSIONS 

A Referee's order i s f i n a l u n l e s s , w i t h i n 30 days a f t e r 
t h e date on which a copy o f the order i s ma i l e d t o t h e p a r t i e s , 
one o f the p a r t i e s r e q u e s t s Board review under ORS 656.295. ORS 
6 5 6 . 2 8 9 ( 3 ) . Requests f o r Board review s h a l l be m a i l e d t o the 
Board and copies of the request s h a l l be m a i l e d t o a l l p a r t i e s t o 
the p r o c e e d i n g b e f o r e t h e Referee. ORS 6 5 6 . 2 9 5 ( 2 ) . Compliance 
w i t h ORS 656.295 r e q u i r e s t h a t s t a t u t o r y n o t i c e o f t h e request f o r 
rev i e w be ma i l e d or a c t u a l n o t i c e be r e c e i v e d w i t h i n t h e s t a t u t o r y 
p e r i o d . Argonaut Insurance Co. v. Ki n g , 63 Or App 847, 852 ( 1 9 8 3 ) . 

Here, t he t h i r t i e t h day a f t e r t h e Referee's February 2, 
1988 order was March 3, 1988. Thus, c l a i m a n t ' s r e q u e s t f o r Board 
r e v i e w , r e c e i v e d by the Board on March 2, 1988, was t i m e l y f i l e d . 
However, n e i t h e r t h e employer nor i t s r e p r e s e n t a t i v e s were t i m e l y 
p r o v i d e d w i t h , or r e c e i v e d a c t u a l knowledge o f , t h e re q u e s t w i t h i n 
t h e s t a t u t o r y 30-day p e r i o d . Consequently, we l a c k j u r i s d i c t i o n 
t o r e v iew t h e Referee's o r d e r , which has become f i n a l by o p e r a t i o n 
of law. See ORS 6 5 6 . 2 8 9 ( 3 ) ; 6 5 6 . 2 9 5 ( 2 ) ; Argonaut i n s u r a n c e v. 
K i n g , supra. 

We are m i n d f u l t h a t c l a i m a n t has a p p a r e n t l y r e q u e s t e d 
review w i t h o u t b e n e f i t of l e g a l r e p r e s e n t a t i o n . We f u r t h e r 
r e a l i z e t h a t an unrepresented p a r t y i s not expected t o be f a m i l i a r 
w i t h a d m i n i s t r a t i v e and p r o c e d u r a l r e q u i r e m e n t s o f the Workers' 
Compensation Law. Yet, we are not f r e e t o r e l a x a j u r i s d i c t i o n a l 
r e q u i r e m e n t , p a r t i c u l a r l y i n view of Argonaut I n s u r a n c e Co. v. 
Ki n g , supra. See Nancy J . S c h e l i n , 39 Van Na t t a 437 ( 1 9 8 7 ) ; 
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A l f r e d F. P u g l i s i , 39 Van N a t t a 310 ( 1 9 8 7 ) ; J u l i o P. Lopez, 38 Van 
Na t t a 862 ( 1 9 8 6 ) . 

A c c o r d i n g l y , t he r e q u e s t f o r Board review i s d i s m i s s e d . 

MARVIN L. MOUSTACHETTI, Claimant WCB 87-04966 
Qu i n t i n B. E s t e l l , Claimant's Attorney A p r i l 8, 1988 
M e r r i l y McCabe (SAIF), Defense Attorney Second Order o f Remand 

On March 18, 1988, we iss u e d an order remanding t h i s 
m a t t e r f o r c o n s o l i d a t i o n w i t h a h e a r i n g which was then pending 
b e f o r e t h e Hearings D i v i s i o n i n WCB Case No. 88-01589. Since t h e 
issuance o f t h a t o r d e r , we have l e a r n e d t h a t t h e a f o r e m e n t i o n e d 
h e a r i n g has been dis m i s s e d w i t h p r e j u d i c e p u r suant t o t h e p a r t i e s ' 
s t i p u l a t i o n . 

C o n s i d e r i n g t h e p a r t i e s ' s t i p u l a t i o n i n WCB Case 
No. 88-01589, c o n s o l i d a t i o n o f these cases i s no l o n g e r 
a p p r o p r i a t e . Consequently, t h a t p o r t i o n o f our order which 
d i r e c t e d t h a t t h e cases be c o n s o l i d a t e d i s w i t h d r a w n . However, we 
c o n t i n u e t o conclude t h a t t h i s m a t t e r should be remanded t o t h e 
Referee f o r f u r t h e r a c t i o n c o n s i s t e n t w i t h our March 18, 1988 
orde r . 

A c c o r d i n g l y , our March 18, 1988 or d e r i s w i t h d r a w n . On 
r e c o n s i d e r a t i o n , except as m o d i f i e d h e r e i n , our p r i o r o r d e r i s 
adhered t o and r e p u b l i s h e d i n i t s e n t i r e t y , e f f e c t i v e t h i s d a t e . 

IT IS SO ORDERED. 

RALPH L. THOMPSON, Claimant Own Motion 88-0099M 
SAIF Corp Legal, Defense Attorney A p r i l 8, 1988 

Own Motion Order 
SAIF C o r p o r a t i o n has s u b m i t t e d t o t h e B o a r d c l a i m a n t ' s 

c l a i m f o r an a l l e g e d w o r s e n i n g o f h i s A p r i l 24, 1978 i n d u s t r i a l 
i n j u r y . C l a i m a n t ' s a g g r a v a t i o n r i g h t s have e x p i r e d . SAIF opp o s e s 
c l a i m r e o p e n i n g f o r t h e payment o f t e m p o r a r y t o t a l d i s a b i l i t y as 
c l a i m a n t ' s t r e a t m e n t was d i a g n o s t i c o n l y and he has n o t been a 
p a r t o f t h e work f o r c e r e c e n t l y . 

P u r s u a n t t o ORS 656 .278 ( 1 ) ( a ) we may e x e r c i s e o u r own 
m o t i o n a u t h o r i t y when we f i n d t h a t t h e r e i s a w o r s e n i n g o f a 
com p e n s a b l e i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t o r o u t p a t i e n t 
s u r g e r y o r o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . Dr. 
Ol t m a n ' s r e p o r t o f J a n u a r y 13, 1988 i n d i c a t e s t h a t c l a i m a n t was 
h o s p i t a l i z e d on O c t o b e r 12, 1987 f o r t r e a t m e n t o f p a i n . The 
e x a m i n i n g o r t r e a t i n g d o c t o r s have n o t a u t h o r i z e d t e m p o r a r y t o t a l 
d i s a b i l i t y c o m p e n s a t i o n f o r c l a i m a n t . The e v i d e n c e a l s o i n d i c a t e s 
t h a t c l a i m a n t has been r e c e i v i n g S o c i a l S e c u r i t y b e n e f i t s s i n c e 
1980, t h e r e b y c a u s i n g us t o c o n c l u d e t h a t c l a i m a n t has n o t been 
g a i n f u l l y e m p l o y e d d u r i n g t h a t t i m e . Under C u t r i g h t v . 
Weyerhaeuser Company, 299 Or 290 ( 1 9 8 5 ) , c l a i m a n t w o u l d n o t be 
e n t i t l e d t o c o m p e n s a t i o n f o r t e m p o r a r y t o t a l d i s a b i l i t y 
c o m p e n s a t i o n . We c o n c l u d e t h e r e q u e s t f o r own m o t i o n r e l i e f must 
be d e n i e d . 

IT IS SO ORDERED. 
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LEONILA C. UTRERA, Claimant WCB 85-14220 
Mai agon & Moore, Claimant's Attorneys A p r i l 8, 1988 
Peter 0. Hansen, Attorney Order on Remand 
Gail Gage (SAIF), Defense Attorney 

T h i s m a t t e r i s b e f o r e the Board on remand from t h e Court 
of Appeals. U t r e r a v. Dept. of General S e r v i c e s , 89 Or App 114 
( 1 9 8 7 ) . The c o u r t has concluded t h a t c l a i m a n t ' s p s y c h o l o g i c a l 
c o n d i t i o n was not m e d i c a l l y s t a t i o n a r y at the time of c l a i m 
c l o s u r e . Consequently, i t has rever s e d the Board's o r d e r t h a t 
found t h a t the c l a i m had not been p r e m a t u r e l y c l o s e d . 

C o n s i s t e n t w i t h the c o u r t ' s o p i n i o n , t h e November 28, 
1985 D e t e r m i n a t i o n Order i s set aside as premature and the c l a i m 
i s remanded t o the SAIF C o r p o r a t i o n f o r p r o c e s s i n g a c c o r d i n g t o 
law. 

IT IS SO ORDERED. 

JOHN P. KLEGER, Claimant WCB 87-04131 
Roger D. W a l l i n g f o r d , Claimant's Attorney A p r i l 11, 1988 
Richard C. Pearce, Defense Attorney Amended Order on Review 

Reviewed by Board Members F e r r i s and Johnson. 

The i n s u r e r ' s counsel seeks Board a u t h o r i z a t i o n o f a 
c l i e n t - p a i d f e e f o r s e r v i c e s rendered which c u l m i n a t e d i n our 
March 1 1 , 1988 Order on Review. 

A f t e r review of the statement o f s e r v i c e s and t h e 
a t t o r n e y r e f e r r a l l e t t e r s u b m i t t e d by the i n s u r e r ' s counsel and 
c o n s i d e r i n g t he f a c t o r s set f o r t h i n OAR 4 3 8 - 1 5 - 0 1 0 ( 6 ) , we approve 
a c l i e n t - p a i d f e e , not t o exceed $3,229.97. 

A c c o r d i n g l y , our March 1 1 , 1988 order i s abated and 
wi t h d r a w n . As amended h e r e i n , we adhere t o and r e p u b l i s h our 
March 1 1 , 1988 order i n i t s e n t i r e t y . The p a r t i e s ' r i g h t s o f 
appeal s h a l l run from the date of t h i s o r d e r . 

IT IS SO ORDERED. 

SHARON K. SALZER, Claimant WCB 85-12483 
Francesconi & Associates, Claimant's Attorneys A p r i l 11, 1988 
Rankin, et a l . , Defense Attorneys Order on Reconsideration 

T h i s m a t t e r i s b e f o r e t he Board on remand from t he Court 
of Appeals. Pursuant t o the c o u r t ' s March 1 1 , 1988 o r d e r , we have 
been d i r e c t e d t o r e c o n s i d e r t h i s case i n l i g h t o f new me d i c a l 
evidence c o n t a i n e d i n WCB Case No. 87-06505, a case which i s 
p r e s e n t l y pending Board r e v i e w . 

Our scope of review i s l i m i t e d t o c o n s i d e r a t i o n o f the 
reasonableness and n e c e s s i t y of c l a i m a n t ' s denied low back 
s u r g e r y . The scope of our review e x p r e s s l y excludes c o n s i d e r a t i o n 
of c l a i m a n t ' s request f o r c l a i m reopening and time l o s s . I n 
c o n d u c t i n g our r e v i e w , we have c o n s i d e r e d t he me d i c a l evidence 
generated a f t e r the r e c o r d c l o s e d i n WCB Case No. 85-12483. As 
p r e v i o u s l y mentioned, t h i s evidence i s p r e s e n t i n WCB Case No. 
87-06505 and i s c o n t a i n e d i n t h a t case's r e c o r d between E x h i b i t s 
40 t h r o u g h 64. 
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FINDINGS 

I n May 1978 c l a i m a n t s u f f e r e d a compensable l u m b o s a c r a l 
s t r a i n . A f t e r a p p r o x i m a t e l y f o u r months o f c o n s e r v a t i v e 
t r e a t m e n t , she r e t u r n e d t o r e g u l a r work. A J u l y 1979 
D e t e r m i n a t i o n Order c l o s e d her c l a i m w i t h an award of temporary 
d i s a b i l i t y o n l y . 

I n February 1985, c l a i m a n t began t r e a t i n g w i t h 
Dr. B e r s e l l i , n e u r o l o g i s t . F o l l o w i n g a s e r i e s o f d i a g n o s t i c t e s t s 
and c o n s e r v a t i v e measures, B e r s e l l i suggested an i n j e c t i o n of 
chymopapain i n t o c l a i m a n t ' s L5-S1 d i s c space. B e r s e l l i ' s r e q u e s t 
prompted c o n s u l t i n g o p i n i o n s from f o u r p h y s i c i a n s , two o f whom 
recommended a laminectomy and f u s i o n . The p h y s i c i a n s who 
concluded t h a t c l a i m a n t would b e n e f i t from s u r g e r y were Drs. Misko 
and Parsons. Dr. Rosenbaum and Dr. Reimer, c l a i m a n t ' s former 
t r e a t i n g p h y s i c i a n , d i d not recommend s u r g e r y . 

The s u r g e r y i s s u e arose out of c l a i m a n t ' s r e q u e s t f o r 
h e a r i n g from t h e s e l f - i n s u r e d employer's d e n i a l o f her a g g r a v a t i o n 
c l a i m . I n October 1986, Referee Podnar found t h e s u r g e r y 
compensable and d i r e c t e d t h e employer t o a u t h o r i z e t h e s u r g e r y . 
The employer requested Board review of the Referee's o r d e r . 

I n November 1986, Dr. B e r s e l l i a d m i n i s t e r e d t h e 
i n j e c t i o n . Y e t , c l a i m a n t ' s symptoms remained unchanged, p r o m p t i n g 
Dr. B e r s e l l i t o re q u e s t a u t h o r i z a t i o n f o r s u r g e r y i n February 
1987. Claimant s u b s e q u e n t l y requested a h e a r i n g , which was 
scheduled f o r November 1987 b e f o r e Referee Podnar i n WCB Case 
No. 87-06505. 

Meanwhile, t he Board proceeded t o review t h e Referee's 
October 1986 ord e r i n WCB Case No. 85-12483. On March 25, 1987, 
th e Board found t h a t c l a i m a n t had f a i l e d t o prove t h e n e c e s s i t y o f 
her proposed s u r g e r y . Consequently, the Board r e v e r s e d t h a t 
p o r t i o n o f t h e Referee's o r d e r t h a t had d i r e c t e d t h e employer t o 
a u t h o r i z e the s u r g e r y . I n r e a c h i n g i t s d e c i s i o n , t h e Board 
p r i m a r i l y r e l i e d on the p r e v i o u s o p i n i o n s o f Dr. B e r s e l l i , 
c l a i m a n t ' s c u r r e n t t r e a t i n g p h y s i c i a n , and Dr. Reimer, c l a i m a n t ' s 
former t r e a t i n g p h y s i c i a n . Claimant sought j u d i c i a l r e v i e w o f the 
Board's o r d e r . 

The i s s u e o f c l a i m a n t ' s proposed s u r g e r y i n WCB Case 
No. 87-06505 proceeded t o h e a r i n g . R e l y i n g on the Board's o r d e r 
i n WCB Case No. 85-12483, Referee Podnar upheld t h e employer's 
d e n i a l of s u r g e r y . Claimant requested Board r e v i e w . 

We f i n d t h e proposed s u r g e r y reasonable and necessary 
me d i c a l t r e a t m e n t r e s u l t i n g from c l a i m a n t ' s compensable i n j u r y . 

CONCLUSIONS 

For every compensable i n j u r y , t h e i n s u r e r / e m p l o y e r s h a l l 
cause t o be p r o v i d e d m e d i c a l s e r v i c e s f o r c o n d i t i o n s r e s u l t i n g 
from the i n j u r y f o r such p e r i o d as the n a t u r e o f t h e i n j u r y or the 
process of the r e c o v e r y r e q u i r e s . ORS 656.245(1). To e s t a b l i s h 
t he c o m p e n s a b i l i t y o f her c l a i m f o r m e d i c a l s e r v i c e s , c l a i m a n t 
must prove t h a t t h e proposed s u r g e r y i s reasonable and necessary 
as a r e s u l t of her compensable i n j u r y . Wetzel v. Goodwin 
B r o t h e r s , 50 Or App 101 (198 1 ) ; McGarry v. SAIF, 24 Or App 883 
(1976) . 
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I n r e a c h i n g our p r e v i o u s c o n c l u s i o n t h a t t h e proposed 
s u r g e r y was not compensable, we p r i m a r i l y r e l i e d upon t h e o p i n i o n s 
of c l a i m a n t ' s c u r r e n t and former t r e a t i n g p h y s i c i a n s , 
Drs. B e r s e l l i and Reimer. At the time the r e c o r d was c l o s e d i n 
WCB Case No. 85-12483, both p h y s i c i a n s had concluded t h a t s u r g e r y 
was not w a r r a n t e d . Since the c l o s u r e of the r e c o r d i n WCB Case 
No. 85-12483, Dr. B e r s e l l i has opined t h a t s u r g e r y i s r e q u i r e d and 
has requested a u t h o r i z a t i o n t o p e r f o r m the o p e r a t i o n . B e r s e l l i 
bases h i s o p i n i o n on the f a i l u r e o f the chymopapain i n j e c t i o n t o 
r e l i e v e c l a i m a n t ' s c o n t i n u i n g symptoms from the c e n t r a l d i s c 
p r o t r u s i o n and d e g e n e r a t i o n i n her lower back. Dr. Reimer 
c o n t i n u e s t o q u e s t i o n c l a i m a n t ' s need f o r a laminectomy and 
f u s i o n . However, he su p p o r t s s u r g i c a l i n t e r v e n t i o n , i f o n l y f o r 
e x p l o r a t i o n purposes. 

Absent p e r s u a s i v e reasons t o the c o n t r a r y , we g e n e r a l l y 
accord g r e a t e r w e i g h t t o the t r e a t i n g p h y s i c i a n . Weiland v. SAIF, 
64 Or App 810 ( 1 9 8 3 ) . F i n d i n g no p e r s u a s i v e reason t o d i s c o u n t 
h i s o p i n i o n , we c o n t i n u e t o r e l y upon the c o n c l u s i o n s and 
re a s o n i n g expressed by Dr. B e r s e l l i , c l a i m a n t ' s c u r r e n t t r e a t i n g 
p h y s i c i a n . We f u r t h e r note t h a t B e r s e l l i ' s s u r g e r y recommendation 
i s s u p p o r t e d by two c o n s u l t i n g p h y s i c i a n s , and, a t l e a s t f o r 
e x p l o r a t i o n purposes, Dr. Reimer, c l a i m a n t ' s former t r e a t i n g 
p h y s i c i a n . 

A c c o r d i n g l y , our March 25, 1987 Order on Review i s 
wit h d r a w n . A f t e r r e c o n s i d e r i n g t h i s r e c o r d , i n l i g h t of the new 
med i c a l evidence c o n t a i n e d i n WCB Case No. 87-06505, we conclude 
t h a t the proposed s u r g e r y i s reasonable and necessary m e d i c a l 
t r e a t m e n t r e s u l t i n g from c l a i m a n t ' s compensable i n j u r y . 
Consequently, the proposed s u r g e r y i s compensable. 

Cla i m a n t ' s a t t o r n e y i s s t a t u t o r i l y e n t i t l e d t o a 
rea s o n a b l e , c a r r i e r - p a i d a t t o r n e y fee f o r s e r v i c e s rendered on 
re v i e w . See ORS 6 5 6 . 3 8 2 ( 2 ) . Such a fee i s d e f i n e d as an 
"assessed f e e . " OAR 4 3 8 - 1 5 - 0 0 5 ( 2 ) . However, we cannot a u t h o r i z e 
an assessed fee unless c l a i m a n t ' s counsel f i l e s a statem e n t of 
s e r v i c e s . See OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) . Inasmuch as no stateme n t o f 
s e r v i c e s has been f i l e d t o d a t e , an assessed f e e f o r s e r v i c e s on 
Board review cannot be awarded. 

ORDER 

The Referee's order dated October 29, 1986 i s a f f i r m e d . 

SHARON K. SALZER, Claimant WCB 87-06505 
Francesconi & Associates, Claimant's Attorneys A p r i l 11, 1988 
Rankin, e t a l . , Defense Attorneys Order on Review 

Reviewed by Board Members Johnson and F e r r i s . 

Claimant r e q u e s t s review of Referee Podnar's order t h a t 
u pheld the s e l f - i n s u r e d employer's d e n i a l of c l a i m a n t ' s proposed 
low back s u r g e r y . On r e v i e w , the i s s u e i s the c o m p e n s a b i l i t y o f 
the proposed s u r g e r y . We r e v e r s e . 

FINDINGS 

T h i s m a t t e r was reviewed i n c o n s o l i d a t i o n w i t h WCB Case 
No. 85-12483, pursuant t o the Court of Appeals' March 1 1 , 1988 
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remand order i n t h a t case. T h i s d a t e , on remand from t h e c o u r t i n 
the a f o r e m e n t i o n e d case, we have found t h e proposed s u r g e r y 
compensable. The f i n d i n g s and c o n c l u s i o n s reached i n our ord e r i n 
WCB Case No. 85-12483 are i n c o r p o r a t e d h e r e i n by t h i s r e f e r e n c e . 

CONCLUSIONS 

Inasmuch as the proposed s u r g e r y has been found 
compensable i n WCB Case No. 85-12483, i t f o l l o w s t h a t t h e same 
proposed s u r g e r y i s compensable i n t h i s case. Consequently, f o r 
the reasons s e t f o r t h i n our Order on R e c o n s i d e r a t i o n i n WCB Case 
No. 85-12483, we set as i d e the employer's d e n i a l o f the proposed 
s u r g e r y i n t h i s case. 

Cla i m a n t ' s a t t o r n e y i s s t a t u t o r i l y e n t i t l e d t o a 
re a s o n a b l e , c a r r i e r - p a i d a t t o r n e y fee f o r s e r v i c e s rendered i n 
t h i s m a t t e r . See ORS 656.382(2). Such a fee i s d e f i n e d as an 
"assessed f e e . " OAR 438-15-005(2). However, we cannot a u t h o r i z e 
an assessed f ee unless c l a i m a n t ' s counsel f i l e s a statement o f 
s e r v i c e s . See OAR 438-15-010(5). Inasmuch as no stateme n t o f 
s e r v i c e s has been f i l e d t o d a t e , an assessed f ee cannot be awarded. 

ORDER 

The Referee's order dated December 10, 1987 i s r e v e r s e d . 

CONRAD DELAN0Y, JR., Claimant Own Motion 88-0106M 
Dennis H. Henninger, Claimant's Attorney A p r i l 12, 1988 
SAIF Corp Legal, Defense Attorney Own Motion Order 

SAIF C o r p o r a t i o n has s u b m i t t e d t o the Board c l a i m a n t ' s 
c l a i m f o r an a l l e g e d worsening of h i s J u l y 2, 1979 i n d u s t r i a l 
i n j u r y . C l aimant's a g g r a v a t i o n r i g h t s have e x p i r e d . SAIF opposes 
reopening f o r the payment o f temporary t o t a l d i s a b i l i t y as 
c l a i m a n t has withdrawn h i m s e l f from t h e work f o r c e . 

Pursuant t o ORS 656 . 2 7 8 ( 1 ) ( a ) , we may e x e r c i s e our own 
motio n a u t h o r i t y o n l y when we f i n d t h a t t h e r e i s a worsening o f a 
compensable i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t or o u t p a t i e n t 
s u r g e r y or o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . 
H o s p i t a l i z a t i o n f o r t r e a t m e n t and/or s u r g e r y have not been 
recommended a t t h i s t i m e . We a r e , t h e r e f o r e , p r e c l u d e d by law 
from reopening t h i s c l a i m f o r t h e payment of temporary t o t a l 
d i s a b i l i t y compensation. Claimant's apparent w i t h d r a w a l from t h e 
work f o r c e c o u l d a l s o p r e c l u d e him from r e c e i v i n g any b e n e f i t s 
under ORS 656.278. The req u e s t f o r own motion r e l i e f must be 
denie d . 

IT IS SO ORDERED. 

DEWEY L. DIETZ, Claimant Own Motion 88-0101M 
Breathouwer, et a l . , Claimant's Attorneys A p r i l 12, 1988 

Own Motion Order 
The i n s u r e r has s u b m i t t e d t o the Board c l a i m a n t ' s c l a i m 

f o r an a l l e g e d worsening of h i s May 7, 1980 i n d u s t r i a l i n j u r y . 
C l a imant's a g g r a v a t i o n r i g h t s have e x p i r e d . The i n s u r e r has 
i n d i c a t e d a w i l l i n g n e s s t o reopen c l a i m a n t ' s c l a i m . 

Pursuant t o ORS 656 .278 (1 ) ( a ) , we may e x e r c i s e our own 
motion a u t h o r i t y when we f i n d t h a t t h e r e i s a worsening o f a 
compensable i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t or o u t p a t i e n t 
s u r g e r y or o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . 
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Thorough review of t h i s case i n d i c a t e s t h a t Dr. Sulkosky 
took c l a i m a n t o f f work i n November 1987 f o r a p p r o x i m a t e l y two 
weeks. N e i t h e r s u r g e r y nor h o s p i t a l i z a t i o n was recommended a t 
t h i s t i m e . We a r e , t h e r e f o r e , p r e c l u d e d from reopening t h i s c l a i m 
f o r t h e payment of temporary t o t a l d i s a b i l i t y compensation. The 
request f o r own motion r e l i e f i s hereby d e n i e d . 

IT IS SO ORDERED. 
GREG CARPENTER, Claimant WCB 87-12941 
M e r r i l l Schneider, Claimant's Attorney A p r i l 14, 1988 
Nelson, et a l . , Defense Attorneys Order Withdrawing Order of Dismissal 

Claimant has requested r e c o n s i d e r a t i o n o f our March 16, 
1988 o r d e r , which d i s m i s s e d h i s request f o r Board review of the 
Referee's January 22, 1988 order as u n t i m e l y f i l e d . Since the 
request was n e i t h e r m a i l e d by r e g i s t e r e d nor c e r t i f i e d m a i l and was 
r e c e i v e d on February 23, 1988, a f t e r t h e date f o r f i l i n g , i t was 
presumed t o be u n t i m e l y u n t i l c l a i m a n t e s t a b l i s h e d t h a t t h e m a i l i n g 
was t i m e l y . See OAR 4 3 8 - 0 5 - 0 4 6 ( 1 ) ( b ) . E n c l o s i n g an a f f i d a v i t which 
s t a t e s t h a t the request f o r review was t i m e l y m a i l e d t o the Board, 
c l a i m a n t asks t h a t t h e d i s m i s s a l order be w i t h d r a w n . 

FINDINGS 

Based on c l a i m a n t ' s a t t o r n e y ' s a f f i d a v i t and the r e c o r d as 
a whole, we f i n d t h a t the request f o r Board review was m a i l e d on 
February 22, 1988. T h e r e f o r e , the request was t i m e l y m a i l e d . 

CONCLUSION 

Inasmuch as c l a i m a n t has e s t a b l i s h e d t h a t h i s r e q u e s t f o r 
review was t i m e l y m a i l e d , the presumption of w n t i m e l i n e s s has been 
overcome. See OAR 4 3 8 - 0 5 - 0 4 6 ( 1 ) ( b ) . A c c o r d i n g l y , t h e Board's March 
16, 1988 d i s m i s s a l order i s wi t h d r a w n . Claimant's r e q u e s t f o r Board 
re v i e w s h a l l be acknowledged and a h e a r i n g t r a n s c r i p t o r d e r e d . Upon 
r e c e i p t of the t r a n s c r i p t , copies w i l l be p r o v i d e d t o the p a r t i e s and 
a b r i e f i n g schedule implemented. 

IT IS SO ORDERED. 

DEWEY DAVIS, Claimant Own Motion 88-0058M 
M e r r i l l Schneider, Claimant's Attorney A p r i l 14, 1988 

Own Motion Order 
The i n s u r e r has s u b m i t t e d t o the Board f o r e v a l u a t i o n 

c l a i m a n t ' s October 22, 1982 n o n d i s a b l i n g back i n j u r y c l a i m . 
Claimant o b j e c t s t o the i n s u r e r ' s r e q u e s t , c o n t e n d i n g t h a t t h i s 
c l a i m has never been c l o s e d . Consequently, he argues t h a t we l a c k 
j u r i s d i c t i o n t o c o n s i d e r t h i s m a t t e r . A f t e r r e v i e w i n g t h i s 
m a t t e r , we agree w i t h c l a i m a n t and r e f e r t h i s c l a i m t o the i n s u r e r 
f o r c l o s u r e . 

FINDINGS 

On October 22, 1982, c l a i m a n t s u s t a i n e d a compensable 
"back s t r a i n " i n j u r y w h i l e p e r f o r m i n g h i s c u s t o d i a n d u t i e s . On 
October 27, 1982, he sought medical t r e a t m e n t and f i l e d h i s c l a i m , 
n o t i n g t h a t he had not r e t u r n e d t o h i s next scheduled s h i f t 
f o l l o w i n g t h e i n j u r y . Claimant was r e l e a s e d f o r r e g u l a r work on 
October 29, 1982. He has not sought t r e a t m e n t f o r h i s compensable 
i n j u r y s i n c e A p r i l 1983. His c l a i m has n e i t h e r been c l o s e d 
a d m i n i s t r a t i v e l y nor th r o u g h the E v a l u a t i o n D i v i s i o n . 
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I n January 1988 c l a i m a n t requested c l a i m c l o s u r e under 
ORS 656.268(3). A s s e r t i n g t h a t c l a i m a n t ' s a g g r a v a t i o n r i g h t s had 
e x p i r e d , the i n s u r e r r e f e r r e d the c l a i m t o the Board f o r 
d e t e r m i n a t i o n p u r s u a n t t o ORS 656.278. 

CONCLUSIONS 

At the t i m e of c l a i m a n t ' s compensable i n j u r y , ORS 
656.268(3) p r o v i d e d t h a t c l a i m s f o r n o n d i s a b l i n g i n j u r i e s or 
d i s a b l i n g i n j u r i e s w i t h o u t permanent d i s a b i l i t y c o u l d be c l o s e d 
e i t h e r t h r o u g h a N o t i c e of Closure or by means of a D e t e r m i n a t i o n 
Order. I n any e v e n t , c l o s u r e of a c l a i m was r e q u i r e d , whether 
d i s a b l i n g or n o n d i s a b l i n g . See Webb v. SAIF, 83 Or App 386, 390 
(1987) (ORS 656.268(3), which r e q u i r e s c a r r i e r c l o s u r e o f a 
n o n d i s a b l i n g c l a i m , became e f f e c t i v e on January 1, 1980. Or Law 
1979, ch 839 § 4 ( 3 ) and 3 3 . ) . 

I n a d d i t i o n , ORS 656.262(11) (now ORS 656.262(12)) 
p r o v i d e d t h a t i f w i t h i n one year a f t e r t h e i n j u r y , a worker 
claimed t h a t a n o n d i s a b l i n g i n j u r y had become d i s a b l i n g , t h e 
i n s u r e r / e m p l o y e r should i m m e d i a t e l y r e p o r t the c l a i m t o t h e 
d i r e c t o r . I f the c l a i m t h a t a n o n d i s a b l i n g i n j u r y had become 
d i s a b l i n g was made more than one year a f t e r the date o f i n j u r y , 
the c l a i m was t o be t r e a t e d as an a g g r a v a t i o n c l a i m p u r s u a n t t o 
ORS 656 .273 . _ i d . I f t h e i n j u r y was n o n d i s a b l i n g and no 
d e t e r m i n a t i o n had been made, a c l a i m f o r a g g r a v a t i o n had t o be 
f i l e d w i t h i n f i v e years a f t e r the date of i n j u r y . ORS 
656 .273 (4 ) ( b ) . 

The i n t e r p l a y of these s t a t u t e s was d i s c u s s e d i n Davison 
v. SAIF, 80 Or App 541, m o d i f i e d on recon 82 Or App 546 ( 1 9 8 6 ) . 
I n Davison, the c l a i m a n t l o s t a s m a l l p o r t i o n of h i s l i t t l e 
f i n g e r . His 1982 i n j u r y c l a i m was accepted as n o n d i s a b l i n g . The 
c l a i m a n t d i d not seek r e c l a s s i f i c a t i o n of the i n j u r y w i t h i n t h e 
r e q u i r e d one year p e r i o d . E v e n t u a l l y , the c l a i m a n t sought 
r e c l a s s i f i c a t i o n , c o n t e n d i n g t h a t h i s c l a i m had never been 
f o r m a l l y c l o s e d e i t h e r a d m i n i s t r a t i v e l y or by D e t e r m i n a t i o n 
Order. The Davison c o u r t found t h a t t h e c l a i m had been 
m i s c l a s s i f i e d from the o u t s e t . Thus, ORS 656.262(12) d i d not 
a p p l y . F u r t h e r m o r e , the c o u r t concluded t h a t SAIF's n o t i c e o f 
acceptance d i d not comply w i t h the n o t i c e of c l o s u r e r e q u i r e m e n t s 
of ORS 656.268(3). Since the c l a i m had never been c l o s e d , t h e 
c o u r t reasoned t h a t the c l a i m a n t ' s r i g h t t o seek a d e t e r m i n a t i o n 
o r d e r had not e x p i r e d . 

These s t a t u t e s were a l s o addressed i n Smith v. 
R i d g e p i n e , I n c . , 88 Or App 147 (1987). I n Smith, c l a i m a n t 
s u f f e r e d a 1980 compensable low back i n j u r y . She sought m e d i c a l 
t r e a t m e n t , but t h e r e was no i n d i c a t i o n t h a t she missed t i m e f r o m 
work. Her c l a i m was accepted as n o n d i s a b l i n g . T h i s 
c l a s s i f i c a t i o n was not c o n t e s t e d and t h e r e was no s u g g e s t i o n t h a t 
t h e c l a i m was m i s c l a s s i f i e d . The c l a i m was a p p a r e n t l y n e i t h e r 
c l o s e d by N o t i c e of C l o s u r e or D e t e r m i n a t i o n Order. More t h a n 
f i v e years a f t e r the date of i n j u r y , c l a i m a n t ' s t r e a t i n g p h y s i c i a n 
requested time l o s s . A p p l y i n g former ORS 656.262(10) (now ORS 
656.262(12)) and ORS 6 5 6 . 2 7 3 ( 4 ) ( b ) , the Smith c o u r t concluded t h a t 
the " a g g r a v a t i o n c l a i m " was b a r r e d because i t was not f i l e d w i t h i n 
f i v e years of c l a i m a n t ' s compensable i n j u r y . 

We conclude t h a t t h i s case i s governed by Davison, 
r a t h e r than Smith. Here, as i n Davison, i n s u r e r s / e m p l o y e r s were 
r e q u i r e d t o c l o s e n o n d i s a b l i n g i n j u r y c l a i m s . We note 
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p a r e n t h e t i c a l l y t h a t c a r r i e r c l o s u r e s o f n o n d i s a b l i n g c l a i m s were 
a l s o r e q u i r e d a t the time of the c l a i m a n t ' s i n j u r y i n Smith. 
However, i n Smith, t he " c l o s u r e " i s s u e was a p p a r e n t l y not r a i s e d . 

The key f a c t o r which b r i n g s t h i s case w i t h i n t h e 
Davison, as opposed t o the Smith', h o l d i n g i s t h a t t h e c l a i m was 
m i s c l a s s i f i e d from i t s i n c e p t i o n . The r e c o r d e s t a b l i s h e s t h a t 
c l a i m a n t missed time from work as a r e s u l t o f h i s compensable 
i n j u r y . Inasmuch as he s u s t a i n e d time l o s s , h i s c l a i m s h o u l d not 
have been c l a s s i f i e d as n o n d i s a b l i n g . See ORS 6 5 6 . 0 0 5 ( 8 ) ( b ) , 
( c ) . T h e r e f o r e , as was the case i n Davison, t he c l a i m has been 
m i s c l a s s i f i e d from t he o u t s e t . Because o f t h i s m i s c l a s s i f i c a t i o n , 
ORS 6 5 6 . 2 6 2 ( 1 2 ) , 6 5 6 . 2 7 3 ( 4 ) ( b ) , and the Smith c o u r t ' s r a t i o n a l e , 
do not a p p l y . 

A c c o r d i n g l y , we conclude t h a t c l a i m a n t ' s 1982 i n j u r y 
c l a i m remains open because i t has never been c l o s e d by a N o t i c e o f 
Closur e or D e t e r m i n a t i o n Order. See ORS 6 5 6 . 2 6 8 ( 3 ) ; Davison v. 
SAIF, supra. Because we l a c k j u r i s d i c t i o n t o co n s i d e r t h i s m a t t e r 
f u r t h e r , t h i s c l a i m i s r e f e r r e d t o the i n s u r e r f o r c l o s u r e e i t h e r 
a d m i n i s t r a t i v e l y or th r o u g h the E v a l u a t i o n D i v i s i o n . 

IT IS SO ORDERED. 

LORRAINE DORINGER, Claimant Own Motion 88-0121M 
Velure & Yates, Claimant's Attorneys A p r i l 14, 1988 
SAIF Corp Legal, Defense Attorney Own Motion Order 

SAIF C o r p o r a t i o n has s u b m i t t e d t o t h e Board c l a i m a n t ' s 
c l a i m f o r an a l l e g e d worsening of her June 25, 1977 i n d u s t r i a l 
i n j u r y . Claimant's a g g r a v a t i o n r i g h t s have e x p i r e d . SAIF opposes 
reopening as i t contends c l a i m a n t has removed h e r s e l f from t h e 
work f o r c e and t h e r e i s o n l y p a l l i a t i v e t r e a t m e n t recommended a t 
t h i s t i m e . 

A l t h o u g h c l a i m a n t argues t o t h e c o n t r a r y , t h e evidence 
would i n d i c a t e t h a t she has not been g a i n f u l l y employed s i n c e 1983 
and, t h e r e f o r e , would not be e n t i t l e d t o compensation f o r 
temporary t o t a l d i s a b i l i t y even i f she were a b l e t o s a t i s f y t h e 
req u i r e m e n t s of ORS 656.278. However, c l a i m a n t ' s r e q u e s t f o r 
r e l i e f must a l s o be denied under the new own moti o n law which took 
e f f e c t January 1 , 1988 . Pursuant t o ORS 656 .278 ( 1 ) (a ) , we may 
e x e r c i s e our own motion a u t h o r i t y when we f i n d t h a t t h e r e i s a 
worsening of a compensable i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t 
or o u t p a t i e n t s u r g e r y or o t h e r t r e a t m e n t r e q u i r i n g 
h o s p i t a l i z a t i o n . None of the above t r e a t m e n t m o d a l i t i e s have been 
recommended t o c l a i m a n t a t t h i s t i m e . We conclude c l a i m a n t ' s 
r e q u e s t f o r own motion r e l i e f must be de n i e d . 

IT IS SO ORDERED. 

EDWIN L. KELLER, Claimant WCB 87-09000 
Tamblyn & Bush, Claimant's Attorneys A p r i l 14, 1988' 
Randolph Harris (SAIF), Defense Attorney Amended Order o f Dismissal 
Carl M. Davis, Ass't. Attorney General (Remanding) 

On March 4, 1988, t h e SAIF C o r p o r a t i o n f i l e d i t s r e q u e s t 
f o r Board review of Referee Mulder's February 5, 1988 o r d e r . That 
same day, Referee Mulder i s s u e d an Order o f Abatement. R e l y i n g on 
the Referee's abatement o r d e r , SAIF then w i t h d r e w i t s r e q u e s t f o r 
r e v i e w . 
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FINDINGS 

On March 2 1 , 1988, we dismis s e d SAIF's r e q u e s t f o r 
r e v i e w . However, the d i s m i s s a l order n e g l e c t e d t o mention t h a t 
t h e w i t h d r a w a l o f SAIF's request f o r review was e x p r e s s l y 
c o n d i t i o n e d upon our r e t u r n i n g the case t o the Referee f o r f u r t h e r 
a c t i o n . 

Based on the aforementioned f i n d i n g s , we conclude t h a t 
our p r i o r o rder s h o u l d be wi t h d r a w n . I n i t s p l a c e , we i s s u e t h e 
f o l l o w i n g amended o r d e r . 

CONCLUSION 

Where sim u l t a n e o u s a c t s a f f e c t t h e v e s t i n g o f 
j u r i s d i c t i o n i n t h i s forum, i n the i n t e r e s t of a d m i n i s t r a t i v e 
economy and s u b s t a n t i a l j u s t i c e , we w i l l g i v e e f f e c t t o the a c t 
t h a t r e s u l t s i n the r e s o l u t i o n of the c o n t r o v e r s y a t t h e low e s t 
p o s s i b l e l e v e l . James D. Whitney, 37 Van N a t t a 1463 ( 1 9 8 5 ) . 

Inasmuch as the Referee abated h i s o r d e r s i m u l t a n e o u s l y 
w i t h SAIF's r e q u e s t f o r Board r e v i e w , we s h a l l g i v e e f f e c t t o t h e 
Order of Abatement. A c c o r d i n g l y , t h e request f o r review i s 
dis m i s s e d as premature. T h i s m a t t e r i s remanded t o the Referee 
f o r f u r t h e r c o n s i d e r a t i o n . 

IT IS SO ORDERED. 

TRACY KLEIN, Claimant 
SAIF Corp Legal, Defense Attorney 

Own Motion 87-0704M 
A p r i l 14, 1988 
Own Motion Determination on 

Reconsideration 
The Board i s s u e d an Own Motion D e t e r m i n a t i o n on 

December 1 1 , 1987 whereby c l a i m a n t ' s c l a i m was c l o s e d w i t h no 
a d d i t i o n a l award f o r permanent p a r t i a l d i s a b i l i t y . C l aimant asks 
the Board t o r e c o n s i d e r i t s order and i n c r e a s e h i s p r i o r award by 
10 p e r c e n t . 

C l a i m a n t ' s c l a i m i s c u r r e n t l y i n a c l o s e d s t a t u s and, as 
such, must be c o n s i d e r e d under the new law which took e f f e c t on 
January 1 , 1988. Under t he new law, t h e Board i s not a u t h o r i z e d 
t o a l l o w a d d i t i o n a l permanent d i s a b i l i t y awards i n those c l a i m s 
which are beyond t h e f i v e - y e a r a g g r a v a t i o n p e r i o d . ORS 
656 . 278 ( 1 ) ( a ) . The request f o r f u r t h e r r e l i e f must be d e n i e d . 

IT IS SO ORDERED, 

PAUL LENOCKER, Claimant Own Motion 87-0624M 
Charles D. Maier, Claimant's Attorney A p r i l 14, 1988 

Own Motion Determination on 
Reconsideration 

The Board i s s u e d an Own Motion D e t e r m i n a t i o n on 
November 10, 1987 whereby c l a i m a n t ' s c l a i m was c l o s e d w i t h no 
award f o r permanent p a r t i a l d i s a b i l i t y g r a n t e d . On March 1 1 , 1988 
c l a i m a n t requested t h a t the Board r e c o n s i d e r i t s order and g r a n t 
him an award f o r permanent d i s a b i l i t y . The i n s u r e r has not 
responded t o c l a i m a n t ' s r e q u e s t . 
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Claimant's c l a i m i s c u r r e n t l y i n a c l o s e d s t a t u s and/ as 
such, must be co n s i d e r e d under t h e new law which took e f f e c t on 
January 1 , 1988. The law s p e c i f i c a l l y s t a t e s when t h e Board can 
e x e r c i s e i t s own motion a u t h o r i t y . ORS.656.278(1)(a). There i s 
no p r o v i s i o n i n the - l a w f o r g r a n t i n g i n c r e a s e d awards f o r 
permanent d i s a b i l i t y once- the worker's a g g r a v a t i o n r i g h t s have 
e x p i r e d . We must d e c l i n e c l a i m a n t ' s r e q u e s t f o r f u r t h e r r e l i e f . 

IT IS SO ORDERED. 

CAROL A. McNAUGHT, Claimant Own Motion 88-0134M 
Emmons, et a l . , Claimant's.Attorneys A p r i l 14, 1988 
G a r r e t t , et a l . , Defense Attorneys Own Motion Order 

The i n s u r e r has s u b m i t t e d t o the Board c l a i m a n t ' s c l a i m 
f o r an a l l e g e d worsening of her August 6, 1981 i n d u s t r i a l i n j u r y . 
C l a i m a n t ' s a g g r a v a t i o n r i g h t s have e x p i r e d . The i n s u r e r opposes 
reopening o f t h i s c l a i m as i t contends c l a i m a n t ' s c u r r e n t 
c o n d i t i o n i s not r e l a t e d t o the 1981 i n d u s t r i a l i n j u r y . A d e n i a l 
of r e s p o n s i b i l i t y was iss u e d by the i n s u r e r on February 22, 1988. 

A h e a r i n g on the d e n i a l i s c u r r e n t l y pending i n the 
Hearings D i v i s i o n . The Board's g e n e r a l p o l i c y i n these types of 
s i t u a t i o n s has been t o postpone a c t i o n on the req u e s t f o r own 
motion r e l i e f u n t i l r e s o l u t i o n of the pending h e a r i n g . However, 
a f t e r a review o f the evidence b e f o r e us, we f i n d t h a t c l a i m a n t 
would not be e n t i t l e d t o temporary t o t a l d i s a b i l i t y b e n e f i t s even 
were t he Referee t o r u l e i n her f a v o r . Pursuant t o ORS 
656 . 278 (1 ) ( a ) , we may e x e r c i s e our own motion a u t h o r i t y when we 
f i n d t h a t t h e r e i s a worsening of a compensable i n j u r y t h a t 
r e q u i r e s e i t h e r i n p a t i e n t or o u t p a t i e n t s u r g e r y or o t h e r t r e a t m e n t 
r e q u i r i n g h o s p i t a l i z a t i o n . None of the above t r e a t m e n t m o d a l i t i e s 
have been suggested t o c l a i m a n t a t t h i s t i m e . We co n c l u d e , no 
ma t t e r what t h e outcome a t h e a r i n g , c l a i m a n t would not be e n t i t l e d 
t o c l a i m reopening under ORS 656.278 f o r the payment of temporary 
t o t a l d i s a b i l i t y . Should t he outcome o f the pending h e a r i n g be i n 
c l a i m a n t ' s f a v o r and should her t r e a t m e n t p l a n change i n the 
f u t u r e , c l a i m a n t may aga i n ask the Board f o r own moti o n r e l i e f . 
Based on the c u r r e n t r e c o r d , t h e request f o r own mo t i o n r e l i e f 
must be d e n i e d . 

IT IS SO ORDERED. 

DALE L. ORWICK, Claimant WCB 86-16031 
Cowling & Heyse l l , Defense Attorneys A p r i l 14, 1988 

Order on Review 
Reviewed by Board Members C r i d e r and Johnson. 

Claimant r e q u e s t s review of Referee McCullough's o r d e r 
w h i c h : ( 1 ) awarded a $250 a t t o r n e y fee f o r s e r v i c e s rendered i n 
p r o v o k i n g t h e r e t r a c t i o n of the i n s u r e r ' s p a r t i a l d e n i a l o f h i s 
med i c a l s e r v i c e s c l a i m f o r a l e f t h i p i n j u r y p r i o r t o h e a r i n g ; and 
( 2 ) assessed a $100 a t t o r n e y fee f o r the i n s u r e r ' s unreasonable 
d e n i a l of the c l a i m and i t s unreasonable d e l a y i n p r o v i d i n g 
complete d i s c o v e r y . On r e v i e w , c l a i m a n t contends t h a t he i s 
e n t i t l e d t o reimbursement f o r : ( 1 ) wages l o s t as a r e s u l t of h i s 
attendance a t the h e a r i n g ; and ( 2 ) h i s p h y s i c i a n ' s f e e f o r 
p r e p a r i n g a medical r e p o r t f o r h e a r i n g . The s o l e i s s u e on review 
i s reimbursement o f l i t i g a t i o n c o s t s . 

We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e 
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f o l l o w i n g comment. The Referee d i d not address, and c o u l d not 
have addressed, t he i s s u e of c l a i m a n t ' s e n t i t l e m e n t t o 
reimbursement f o r h e a r i n g c o s t s because the i s s u e was not r a i s e d 
a t h e a r i n g . I t w i l l not be co n s i d e r e d on Board r e v i e w . See e.g., 
B r i a n J. Shaw, 39 Van N a t t a 438 ( 1 9 8 7 ) . F u r t h e r , even assuming 
t h i s i s s u e was p r o p e r l y b e f o r e us, t h e r e i s no a u t h o r i t y 
s u p p o r t i n g c l a i m a n t ' s r e q u e s t f o r reimbursement. We have h e l d 
t h a t l i t i g a t i o n c o s t s are not r e c o v e r a b l e under ORS 6 5 6 . 3 8 6 ( 1 ) . 
P a t r i c i a M Anderson, 36 Van Natt a 588 ( 1 9 8 4 ) . 

The i n s u r e r ' s counsel seeks Board a u t h o r i z a t i o n o f a 
c l i e n t - p a i d fee f o r s e r v i c e s rendered on Board r e v i e w . A f t e r 
r e v i e w i n g t h e statement o f s e r v i c e s and a t t o r n e y r e t e n t i o n 
agreement s u b m i t t e d by the i n s u r e r ' s counsel and c o n s i d e r i n g t h e 
f a c t o r s s e t f o r t h i n OAR 4 3 8 - 1 5 - 0 1 0 ( 6 ) , we approve a c l i e n t - p a i d 
f e e , not t o exceed $250. 

ORDER 

The Referee's order dated May 28, 1987 i s a f f i r m e d . A 
c l i e n t - p a i d f e e not t o exceed $250 i s approved. 

ELNORA SPRAGUE, Claimant Own Motion 88-0100M 
Fitzwater & F i t z w a t e r , Claimant's Attorneys A p r i l 14, 1988 

Own Motion Order 
The i n s u r e r has s u b m i t t e d t o the Board c l a i m a n t ' s c l a i m 

f o r an a l l e g e d worsening of her November 30, 1977 i n d u s t r i a l 
i n j u r y . C l a i m a n t ' s a g g r a v a t i o n r i g h t s have e x p i r e d . Claimant 
s p e c i f i c a l l y seeks compensation f o r permanent t o t a l d i s a b i l i t y . 
The i n s u r e r opposes t he r e l i e f c l a i m a n t seeks. 

Under t h e new law, which became e f f e c t i v e January 1 , 
1988, t h e Board own moti o n a u t h o r i t y has been r e s t r i c t e d . There 
i s no p r o v i s i o n i n the new law f o r the issuance o f permanent 
d i s a b i l i t y awards t o i n j u r e d workers whose a g g r a v a t i o n r i g h t s have 
e x p i r e d . ORS 656 . 2 7 8 ( 1 ) ( a ) . The request f o r own moti o n r e l i e f 
must be d e n i e d . 

IT IS SO ORDERED. 

KENNETH M. D0GGETT, Claimant Own Motion 88-0038M 
SAIF Corp Legal, Defense Attorney A p r i l 15, 1988 

Own Motion Order on Reconsideration 
The Board i s s u e d an Own Motion Order on February 9, 1988 

whereby c l a i m a n t ' s r e q u e s t f o r temporary t o t a l d i s a b i l i t y 
compensation d u r i n g h i s r e c o v e r y from s u r g e r y was denied as i t was 
found he had removed h i m s e l f from t he work f o r c e . Claimant has 
asked the Board t o r e c o n s i d e r i t s o r d e r , s u b m i t t i n g a d d i t i o n a l 
evidence t o show t h a t he had, i n f a c t , looked f o r work p r i o r t o 
h i s r e c e n t s u r g e r y . 

F o l l o w i n g our review of the new evi d e n c e , we are 
persuaded t h a t c l a i m a n t has shown he was l o o k i n g f o r work p r i o r t o 
h i s r e c e n t a g g r a v a t i o n . We conclude he i s e n t i t l e d t o 
compensation f o r temporary t o t a l d i s a b i l i t y d u r i n g h i s r e c o v e r y 
from s u r g e r y i n accordance w i t h ORS 656 . 278 ( 1 ) ( a ) . A c c o r d i n g l y , 
c l a i m a n t ' s c l a i m i s hereby reopened w i t h temporary t o t a l 
d i s a b i l i t y t o commence t h e date of the su r g e r y and t o c o n t i n u e 
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u n t i l c l a i m a n t r e t u r n s t o h i s r e g u l a r work a t h i s r e g u l a r wage or 
i s m e d i c a l l y s t a t i o n a r y , whichever i s e a r l i e r . Reimbursement from 
the Reopened Claims Reserve i s a u t h o r i z e d t o the e x t e n t a l l o w e d 
under ORS 656.625 and OAR 436, D i v i s i o n 45. When a p p r o p r i a t e , t h e 
c l a i m s h a l l be c l o s e d by the i n s u r e r pursuant t o OAR 438-12-055. 

IT IS SO ORDERED. 

OLEN B. HAMMONS, Claimant Own Motion 88-0105M 
SAIF Corp Legal, Defense Attorney A p r i l 15, 1988 

Own Motion Order 
SAIF C o r p o r a t i o n has s u b m i t t e d t o the Board c l a i m a n t ' s 

c l a i m f o r an a l l e g e d worsening of h i s A p r i l 17, 1979 i n d u s t r i a l 
i n j u r y . Claimant's a g g r a v a t i o n r i g h t s have e x p i r e d . SAIF opposes 
reopening f o r the payment o f d i s a b i l i t y b e n e f i t s as no s u r g e r y has 
been recommended and c u r r e n t t r e a t m e n t i s on a d i a g n o s i t i c b a s i s . 

Pursuant t o ORS 656 . 278 ( 1 ) ( a ) , we may e x e r c i s e our own 
mot i o n a u t h o r i t y o n l y when we f i n d t h a t t h e r e i s a worsening o f a 
compensable i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t or o u t p a t i e n t 
s u r g e r y or ot h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . None of the 
above have been recommended i n t h i s case. Claimant's request f o r 
r e l i e f c o u l d be co n s t r u e d t o be a request f o r permanent d i s a b i l i t y 
b e n e f i t s , i n c l u d i n g p o s s i b l e permanent t o t a l d i s a b i l i t y . However, 
th e new law, which took e f f e c t January 1 , 1988, no lon g e r g i v e s us 
the a u t h o r i t y t o a l l o w i n c r e a s e d awards. We conclude the re q u e s t 
f o r own motion r e l i e f must be deni e d . 

IT IS SO ORDERED. 
WAYNE L. NEWMAN, Claimant WCB 85-06437 
Burt , Swanson, et a l . , Claimant's Attorneys A p r i l 15, 1988 
Beers, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members F e r r i s and Johnson. 

Claimant r e q u e s t s review of those p o r t i o n s o f Referee 
Emerson's order t h a t : ( 1 ) r e j e c t e d h i s c o n t e n t i o n t h a t h i s c l a i m 
f o r a r i g h t shoulder and upper arm i n j u r y was p r e m a t u r e l y c l o s e d ; 
( 2 ) upheld the i n s u r e r ' s "de f a c t o " d e n i a l of an a l l e g e d 
a g g r a v a t i o n c l a i m f o r the same c o n d i t i o n ; and ( 3 ) r e j e c t e d h i s 
r e q u e s t f o r awards of scheduled and unscheduled permanent p a r t i a l 
d i s a b i l i t y f o r the c o n d i t i o n . The is s u e s are premature c l o s u r e , 
a g g r a v a t i o n and e x t e n t o f d i s a b i l i t y . 

The Board a f f i r m s and adopts the o r d e r o f the Referee 
w i t h the f o l l o w i n g comment on the premature c l o s u r e i s s u e . The 
Referee s t a t e d t h a t the p r o p r i e t y o f c l a i m c l o s u r e must be judged 
on the b a s i s of the evidence a v a i l a b l e t o the E v a l u a t i o n D i v i s i o n 
a t the time of c l a i m c l o s u r e , c i t i n g A l v a r e z v. GAB Business 
S e r v i c e s , 72 Or App 522 ( 1 9 8 5 ) . Since the Referee i s s u e d h i s 
o r d e r , the c o u r t has made i t c l e a r t h a t evidence not a v a i l a b l e t o 
the E v a l u a t i o n D i v i s i o n may be co n s i d e r e d i n d e t e r m i n i n g t h e 
p r o p r i e t y of c l a i m c l o s u r e . U t r e r a v. Dept. of General S e r v i c e s , 
89 Or App 114, 116 ( 1 9 8 7 ) ; Scheuning v. J.R. S i m p l o t & Co., 84 Or 
App 622, 625, rev den 303 Or 590 ( 1 9 8 7 ) . Changes i n a c l a i m a n t ' s 
c o n d i t i o n a f t e r c l a i m c l o s u r e , however, s t i l l may not be 
co n s i d e r e d . I d . a t 625 & n.5. 

ORDER 
The Referee's order dated March 16, 1987 i s a f f i r m e d . 
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LELAND SMITH, JR., Claimant Own Motion 87-0418M 
Huffman, et a l . , Claimant's Attorneys A p r i l 15, 1988 
SAIF Corp Legal, Defense Attorney Own Motion Order 
Schwabe, et a l . , Defense Attorneys 

SAIF C o r p o r a t i o n has s u b m i t t e d t o the Board c l a i m a n t ' s 
c l a i m f o r an a l l e g e d worsening of h i s June 14, 1977 i n d u s t r i a l 
i n j u r y . C l a i m a n t ' s a g g r a v a t i o n r i g h t s have e x p i r e d . SAIF 
i n i t i a l l y d enied r e s p o n s i b i l i t y f o r t h e c o n d i t i o n , c o n t e n d i n g 
c l a i m a n t ' s problems were the r e s u l t of a new i n j u r y . T h i s was 
l i t i g a t e d a t h e a r i n g w i t h the Referee f i n d i n g SAIF r e s p o n s i b l e ' f o r 
c l a i m a n t ' s c o n d i t i o n under the 1977 c l a i m , a f i n d i n g w i t h which 
the Board concurs. The Referee has recommended t o the Board t h a t 
i t reopen t h e 1977 c l a i m and p r o v i d e c l a i m a n t time l o s s b e n e f i t s 
f o r h i s worsened c o n d i t i o n . No appeal has been f i l e d on t h e 
Referee's order and i t i s now f i n a l by o p e r a t i o n of law. Claimant 
now seeks temporary t o t a l d i s a b i l i t y compensation f o r h i s 
i n a b i l i t y t o work commencing A p r i l 1 , 1987. 

Pursuant t o ORS 656 .278 ( 1 ) ( a ) , we may e x e r c i s e our own 
m o t i o n a u t h o r i t y when we f i n d t h a t t h e r e i s a worsening of a 
compensable i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t or o u t p a t i e n t 
s u r g e r y or o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . I n such 
cases, we are a u t h o r i z e d t o award temporary d i s a b i l i t y 
compensation commencing from the time the worker i s a c t u a l l y 
h o s p i t a l i z e d or undergoes o u t p a t i e n t s u r g e r y . 

C l a i m a n t ' s c o n d i t i o n worsened i n December 1986 and 
r e s u l t e d i n t i m e o f f work from A p r i l 1987. Surgery has not been 
recommended. The o n l y h o s p i t a l i z a t i o n i n v o l v e d was on May 20, 
1987 when c l a i m a n t underwent a myelogram. H o s p i t a l i z a t i o n f o r 
t r e a t m e n t of c l a i m a n t ' s back has not been recommended. We 
c o n c l u d e , t h e r e f o r e , t h a t we must d i s a g r e e w i t h the recommendation 
of t he Referee as we are w i t h o u t a u t h o r i t y t o reopen c l a i m a n t ' s 
c l a i m f o r the payment of temporary t o t a l d i s a b i l i t y compensation. 
ORS 656 .278 ( 1 ) ( a ) . • The r e q u e s t f o r own motion r e l i e f must be 
d e n i e d . 

IT IS SO ORDERED. 

JOHN THISSELL, Claimant Own Motion 88-0171M 
SAIF Corp Legal, Defense Attorney A p r i l 15, 1988 

Own Motion Order 
SAIF C o r p o r a t i o n has s u b m i t t e d t o the Board c l a i m a n t ' s 

c l a i m f o r an a l l e g e d worsening of h i s February 25, 1977 i n d u s t r i a l 
i n j u r y . C l a imant's a g g r a v a t i o n r i g h t s have e x p i r e d . SAIF has 
a u t h o r i z e d the recommended s u r g e r y and recommends t h a t c l a i m a n t ' s 
c l a i m be reopened f o r the payment of temporary t o t a l d i s a b i l i t y 
compensation. 

Claimant has been r e c e i v i n g temporary t o t a l d i s a b i l i t y 
compensation i n a s e p a r a t e c l a i m . The Board's February 2, 1988 
Own Motion Order i n a 1976 SAIF c l a i m a l l o w e d him b e n e f i t s from 
the date of t h e r i g h t knee s u r g e r y . Claimant was l a s t seen by h i s 
d o c t o r on March 30, 1988, a t which t i m e h i s d o c t o r i n d i c a t e d t h a t 
h i s r i g h t knee c o n d i t i o n was m e d i c a l l y s t a t i o n a r y . SAIF c l o s u r e 
of t he 1976 c l a i m w i l l t e r m i n a t e b e n e f i t s as of March 30, 1988. 

Claimant underwent s u r g e r y f o r h i s l e f t knee on 
February 19, 1988. Pursuant t o ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) , we may e x e r c i s e 
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our own motion a u t h o r i t y when we f i n d t h a t t h e r e i s a worsening o f 
a compensable i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t or o u t p a t i e n t 
s u r g e r y or o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . I n such 
cases, we are a u t h o r i z e d t o award temporary d i s a b i l i t y 
compensation comencing from the time t he worker i s a c t u a l l y 
h o s p i t a l i z e d or undergoes o u t p a t i e n t s u r g e r y . 

F o l l o w i n g our review of t h i s r e c o r d , we do not f e e l i t 
would be a p p r o p r i a t e t o commence payment o f temporary t o t a l 
d i s a b i l i t y as of February 19, 1988, t h e r e b y r e s u l t i n g i n the 
payment o f double compensation. We conclude, t h e r e f o r e , 
c l a i m a n t ' s l e f t knee c l a i m should be reopened w i t h temporary t o t a l 
d i s a b i l i t y compensation t o commence March 3 1 , 1988 and t o c o n t i n u e 
u n t i l c l a i m a n t r e t u r n s t o h i s r e g u l a r work a t h i s r e g u l a r wage or 
i s m e d i c a l l y s t a t i o n a r y , whichever i s e a r l i e r . Reimbursement from 
the Reopened Claims Reserve i s a u t h o r i z e d t o the e x t e n t a l l o w e d 
under ORS 656.625 and OAR 436, D i v i s i o n 45. When a p p r o p r i a t e , t h e 
c l a i m s h a l l be c l o s e d by the i n s u r e r pursuant t o OAR 438-12-055. 

IT IS SO ORDERED. 

WALTER D. HENNEBERG, Claimant WCB 87-13896 
M e r r i l l Schneider, Claimant's Attorney A p r i l 19, 1988 
Mark B. Will i a m s , Ass't. A.G., Multnomah Co. Order Withdrawing Order of Dismi 

The s e l f - i n s u r e d employer has requeste d r e c o n s i d e r a t i o n 
o f our March 21, 1988 o r d e r , which d i s m i s s e d i t s r e q u e s t f o r Board 
r e v i e w o f the Referee's January 28, 1988 or d e r as u n t i m e l y f i l e d . 
Since the r e q u e s t was n e i t h e r m a i l e d by r e g i s t e r e d nor c e r t i f i e d 
m a i l and was r e c e i v e d on March 1, 1988, a f t e r the date f o r f i l i n g , 
i t was presumed t o be u n t i m e l y u n t i l the employer e s t a b l i s h e d t h a t 
the m a i l i n g was t i m e l y . See OAR 43 8-05-04-6 ( 1 ) ( b ) . E n c l o s i n g an 
a f f i d a v i t which s t a t e s t h a t the r e q u e s t f o r r e v i e w was t i m e l y 
m a i l e d t o the Board, the employer asks t h a t the d i s m i s s a l o r d e r be 
wit h d r a w n . 

FINDINGS 

Based on the a f f i d a v i t s s u b m i t t e d by the employer's 
counsel and the r e c o r d as a whole, we f i n d t h a t the r e q u e s t f o r 
Board r e v i e w was mail e d on February 26, 1988. T h e r e f o r e , the 
req u e s t was t i m e l y m a i l e d . 

CONCLUSION 

Inasmuch as the employer has e s t a b l i s h e d t h a t i t s 
r e q u e s t f o r r e v i e w was t i m e l y m a i l e d , the presumption o f 
u n t i m e l i n e s s has been overcome. See OAR 43 8 - 0 5 - 0 4 6 ( 1 ) ( b ) . 
A c c o r d i n g l y , the Board's March 21, 1988 d i s m i s s a l o r d e r i s 
wit h d r a w n . The employer's r e q u e s t f o r Board r e v i e w s h a l l be 
acknowledged and a h e a r i n g t r a n s c r i p t o r d e r e d . Upon r e c e i p t o f 
the t r a n s c r i p t , copies w i l l be p r o v i d e d t o the p a r t i e s and a 
b r i e f i n g schedule implemented. 

IT IS SO ORDERED. 
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MICHAEL MINSKER, Claimant Own Motion 88-0132M 
A p r i l 19, 1988 
Own Motion Order 

The i n s u r e r has s u b m i t t e d t o the Board c l a i m a n t ' s c l a i m 
f o r an a l l e g e d worsening o f h i s February 28, 1982 i n d u s t r i a l 
i n j u r y . C l aimant's a g g r a v a t i o n r i g h t s e x p i r e d on January 7, 
1988. The i n s u r e r contends t h a t c l a i m a n t ' s c o n d i t i o n has not 
m a t e r i a l l y worsened and own motion r e l i e f s hould be d e n i e d . 

The f i r s t c l o s u r e o f c l a i m a n t ' s c l a i m was on January 8, 
1983. I n November 1987, w i t h i n the f i v e - y e a r a g g r a v a t i o n p e r i o d , 
c l a i m a n t ' s d o c t o r w r o t e t o CIGNA r e q u e s t i n g a d d i t i o n a l m e d i c a l 
s e r v i c e s . No a c t u a l temporary t o t a l d i s a b i l i t y compensation was 
recommended u n t i l January 28, 1988. However, we f i n d t h a t 
c l a i m a n t has s a t i s f i e d t h e req u i r e m e n t s of ORS 6 5 6 . 2 7 3 ( 2 ) , ( 3 ) and 
( 4 ) . I t i s now incumbent on CIGNA t o process the c l a i m under ORS 
6 5 6 . 2 7 3 ( 6 ) . We conclude t h i s c l a i m i s not p r o p e r l y b e f o r e t h e 
Board under ORS 656.278 and d i s m i s s t he c l a i m a n t ' s r e q u e s t f o r own 
motion r e l i e f . 

IT IS SO ORDERED. 

NATALIE WAGGONER, Claimant Own Motion 88-0188M 
A p r i l 19, 1988 
Own Motion Order 

The i n s u r e r has s u b m i t t e d t o the Board c l a i m a n t ' s c l a i m 
f o r an a l l e g e d worsening o f her January 13, 1974 i n d u s t r i a l 
i n j u r y . C l a imant's a g g r a v a t i o n r i g h t s have e x p i r e d . The i n s u r e r 
has a u t h o r i z e d t h e recommended s u r g e r y , but opposes c l a i m 
reopening f o r the payment of temporary t o t a l d i s a b i l i t y 
compensation as i t contends c l a i m a n t has not been i n t h e work 
f o r c e r e c e n t l y . 

Pursuant t o ORS 656 .278 ( 1 ) ( a ) , we may e x e r c i s e our own 
motion a u t h o r i t y when we f i n d t h a t t h e r e i s a worsening o f a 
compensable i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t or o u t p a t i e n t 
s u r g e r y or o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . I n such 
cases, we are a u t h o r i z e d t o award temporary d i s a b i l i t y 
compensation commencing from t he time the worker i s a c t u a l l y 
h o s p i t a l i z e d or undergoes o u t p a t i e n t s u r g e r y . I n t h i s case, 
s u r g e r y has been recommended, t e n t a t i v e l y scheduled f o r A p r i l 2 0 , 
1988 . 

Claimant has p r o v i d e d the Board w i t h p r o o f t h a t she has 
been g a i n f u l l y employed on a p a r t time b a s i s over t he past s e v e r a l 
months. We conclude t h a t she i s e n t i t l e d t o c l a i m r e o p e n i n g 
pursuant t o ORS 656.278. C laimant's c l a i m i s hereby reopened w i t h 
temporary t o t a l d i s a b i l i t y compensation t o commence t h e date of 
the s u r g e r y and t o c o n t i n u e u n t i l c l a i m a n t r e t u r n s t o her r e g u l a r 
work a t her r e g u l a r wage or i s m e d i c a l l y s t a t i o n a r y , whichever i s 
e a r l i e r . Reimbursement from t he Reopened Claims Reserve i s 
a u t h o r i z e d t o t h e e x t e n t a l l o w e d under ORS 656.625 and OAR 436, 
D i v i s i o n 45. When a p p r o p r i a t e , t he c l a i m s h a l l be c l o s e d by t h e 
i n s u r e r p u r s u a n t t o OAR 438-12-055. 

IT IS SO ORDERED. 

-358-



ELBERTIA GOODENOUGH, Claimant Own Motion 88-0193M 
Emmons, et a l . , Claimant's Attorneys A p r i l 21, 1988 
SAIF Corp Legal, Defense Attorney Denial of Issuance of Order Desig-
Kevin L. Mannix, Defense Attorney nating Paying Agent (ORS 656.307) 
Schwabe, et a l . , Defense Attorneys 

The Compliance D i v i s i o n has n o t i f i e d the Board t h a t i t i s 
prepared t o is s u e an order d e s i g n a t i n g a paying agent under ORS 
656.307 and OAR 436-60-180. Each of t h e e m p l o y e r s / i n s u r e r s have 
p r o v i d e d t h e i r w r i t t e n acknowledgment t h a t t h e o n l y i s s u e i s 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s o t h e r w i s e compensable c l a i m . 
Claimant's a g g r a v a t i o n r i g h t s under her c l a i m w i t h U n i t e d 
Employers Insurance Company have e x p i r e d . Thus, t h a t c l a i m i s 
s u b j e c t t o ORS 656.278. 

Pursuant t o OAR 4 3 8 - 1 2 - 0 3 2 ( 3 ) , t h e Board s h a l l n o t i f y t h e 
Compliance D i v i s i o n t h a t i t consents t o the order d e s i g n a t i n g a 
pa y i n g agent, i f i t f i n d s t h a t t h e c l a i m a n t would be e n t i t l e d t o 
own motion r e l i e f i f the own motion i n s u r e r i s the p a r t y 
r e s p o n s i b l e f o r payment of compensation. The Board may e x e r c i s e 
i t s own motion j u r i s d i c t i o n i f t h e r e i s a worsening o f a 
compensable i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t or o u t p a t i e n t 
s u r g e r y or o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . ORS 
656 .278 ( 1 ) (a ) . I n such cases, t he Board may a u t h o r i z e t h e payment 
of temporary d i s a b i l i t y compensation from t h e time t he worker i s 
a c t u a l l y h o s p i t a l i z e d or undergoes o u t p a t i e n t s u r g e r y u n t i l t h e 
worker's c o n d i t i o n becomes m e d i c a l l y s t a t i o n a r y , as determined by 
the Board. i d . 

FINDINGS AND CONCLUSION IF NO CONSENT 

The r e c o r d f a i l s t o e s t a b l i s h t h a t t h e r e has been a worsening 
of c l a i m a n t ' s compensable i n j u r y r e q u i r i n g e i t h e r i n p a t i e n t or 
o u t p a t i e n t s u r g e r y or o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . 
Consequently, c l a i m a n t would not be e n t i t l e d t o own mo t i o n r e l i e f 
i f t h e own motion i n s u r e r i s found r e s p o n s i b l e f o r c l a i m a n t ' s 
c u r r e n t c o n d i t i o n . 

Because the Board p r e s e n t l y l a c k s Own Motion j u r i s d i c t i o n t o 
award temporary d i s a b i l i t y compensation, i t i s w i t h o u t a u t h o r i t y 
t o consent t o an order d e s i g n a t i n g a paying agent. However, s i n c e 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s c u r r e n t c o n d i t i o n i s t h e o n l y i s s u e 
i n d i s p u t e , the Board recommends the issuance of an ord e r 
d e s i g n a t i n g a paying agent pursuant t o ORS 6 5 6 . 3 0 7 ( 1 ) ( b ) f o r t h e 
payment of c l a i m a n t ' s medical s e r v i c e s . See OAR 4 3 6 - 6 0 - 1 8 0 ( 1 4 ) . 

IT IS SO ORDERED 

JANELLE I . NEAL, Claimant WCB 87-09194 
Larry I . Voth, Claimant's Attorney A p r i l 21, 1988 
Schwabe, et a l . , Defense Attorneys Amended Order of Dismissal 

The s e l f - i n s u r e d employer's counsel- seeks Board 
a u t h o r i z a t i o n of a c l i e n t - p a i d fee f o r s e r v i c e s rendered which 
c u l m i n a t e d i n our March 24, 1988 Order of D i s m i s s a l . 

A f t e r review of the statement of s e r v i c e s and t h e a t t o r n e y 
r e f e r r a l l e t t e r i n t h i s p a r t i c u l a r case, and c o n s i d e r i n g t h e f a c t o r s 
s e t f o r t h i n OAR 4 3 8 - 1 5 - 0 1 0 ( 6 ) , we approve a c l i e n t - p a i d f e e , not t o 
exceed $135. I n so d o i n g , we note t h a t a l l a t t o r n e y f e e s are s u b j e c t 
t o Board a p p r o v a l . OAR 4 3 8 - 1 5 - 0 0 1 . However, c o s t s i n c u r r e d by an 
a t t o r n e y i n p u r s u i n g a mat t e r on b e h a l f of a p a r t y are not i n c l u d e d 

-359-



i n f ees p a i d t o any a t t o r n e y . OAR 4 3 8 - 1 5 - 0 0 5 ( 7 ) . T h e r e f o r e , Board 
a p p r o v a l f o r reimbursement o f c o s t s i n c u r r e d by th e a t t o r n e y i s not 
r e q u i r e d . See OAR 4 3 8 - 1 5 - 0 0 5 ( 4 ) , ( 5 ) , ( 7 ) ; OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) . 

A c c o r d i n g l y , our March 24, 1988 o r d e r i s abated and 
wit h d r a w n . As amended h e r e i n , we adhere t o and r e p u b l i s h our 
March 24, 1988 o r d e r i n i t s e n t i r e t y . The p a r t i e s ' r i g h t s o f appeal 
s h a l l run from the date of t h i s o r d e r . 

IT IS SO ORDERED. 

FRED T. SAMPSON, Claimant Own Motion 87-0528M 
S e l l e r s & Jacobs, Claimant's Attorneys A p r i l 21, 1988 
SAIF Corp Legal, Defense Attorney Own Motion Order 

Claimant has requested t h a t the Board e x e r c i s e i t s own 
motion a u t h o r i t y and reopen h i s c l a i m f o r an a l l e g e d worsening o f 
h i s June 2, 1980 i n d u s t r i a l i n j u r y . Claimant's a g g r a v a t i o n r i g h t s 
have e x p i r e d . SAIF C o r p o r a t i o n issued a d e n i a l of r e s p o n s i b i l i t y 
f o r c l a i m a n t ' s m e d i c a l expenses, which i n c l u d e d the s u r g e r y 
performed i n the s p r i n g of 1987. Claimant requested a h e a r i n g on 
the d e n i a l and th e Board subsequently postponed a c t i o n on the own 
motion r e q u e s t u n t i l r e s o l u t i o n of the pending h e a r i n g . Referee 
S c h u l t z , by Opinion and Order dated January 28, 1988, d i r e c t e d 
SAIF t o accept r e s p o n s i b i l i t y f o r c l a i m a n t ' s s u r g e r y and r e l a t e d 
expenses. His ord e r was not appealed and i s now f i n a l by 
o p e r a t i o n of law. Claimant again asks the Board t o r u l e on h i s 
e n t i t l e m e n t t o compensation f o r temporary t o t a l d i s a b i l i t y d u r i n g 
r e c o v e r y from the s u r g e r y . 

Pursuant t o ORS 656 . 278 ( 1 ) ( a ) , we may e x e r c i s e our own 
motion a u t h o r i t y when we f i n d t h a t t h e r e i s a worsening o f a 
compensable i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t or o u t p a t i e n t 
s u r g e r y or o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . I n such 
cases, we are a u t h o r i z e d t o award temporary d i s a b i l i t y 
compensation commencing from the time the worker i s a c t u a l l y 
h o s p i t a l i z e d or undergoes o u t p a t i e n t s u r g e r y . 

Claimant d i d undergo s u r g e r y i n 1987 which has been 
found t o be r e l a t e d t o h i s compensable i n j u r y . A l t h o u g h he has 
not been g a i n f u l l y employed f o r some t i m e , we f i n d t h a t h i s c l a i m 
has remained a c t i v e much of the t i m e . We conclude c l a i m a n t has 
not v o l u n t a r i l y removed h i m s e l f from the work f o r c e . Claimant's 
c l a i m i s hereby reopened w i t h temporary t o t a l d i s a b i l i t y 
compensation t o commence the date of s u r g e r y i n A p r i l 1987 and t o 
c o n t i n u e u n t i l c l a i m a n t r e t u r n s t o h i s r e g u l a r work a t h i s r e g u l a r 
wage or i s m e d i c a l l y s t a t i o n a r y , whichever i s e a r l i e r . C l a i m a n t ' s 
a t t o r n e y i s awarded 25% of the a d d i t i o n a l compensation g r a n t e d by 
t h i s o r d e r , not t o exceed $500 as a reasonable a t t o r n e y ' s f e e . 
Reimbursement from the Reopened Claims Reserve i s a u t h o r i z e d t o 
the e x t e n t a l l o w e d under ORS 656.625 and OAR 436, D i v i s i o n 45. 
When a p p r o p r i a t e , the c l a i m s h a l l be cl o s e d by th e i n s u r e r 
pursuant t o OAR 438-12-055. 

IT IS SO ORDERED. 
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DONALD P. BOND, Claimant WCB TP-88001 
Steven C. Yates, Claimant's Attorney A p r i l 25, 1988 
Rankin, VavRosky, et al ., Defense Attorneys T h i r d Party D i s t r i b u t i o n Order 

Claimant has p e t i t i o n e d the Board f o r r e s o l u t i o n o f a 
d i s p u t e c o n c e r n i n g the proper d i s t r i b u t i o n of the proceeds o f a 
t h i r d p a r t y s e t t l e m e n t . See ORS 656.593(3). S p e c i f i c a l l y , t h e 
d i s p u t e i n v o l v e s the paying agency's e n t i t l e m e n t t o a l i e n f o r 
a n t i c i p a t e d f u t u r e e x p e n d i t u r e s . 

FINDINGS 

I n A p r i l 1984, c l a i m a n t , a p o l i c e o f f i c e r , s u s t a i n e d a 
compensable l e f t knee i n j u r y w h i l e t a c k l i n g and subduing a 
susp e c t . T h i s i n j u r y e v e n t u a l l y n e c e s s i t a t e d a September 1984 
a r t h r o s c o p i c r e s e c t i o n o f a f l a p t e a r of the m e d i a l meniscus. His 
c o n d i t i o n improved p o s t - o p e r a t i v e l y and i n November 1984, h i s 
t r e a t i n g o r t h o p e d i s t , Dr. Schachner, r e l e a s e d him t o r e g u l a r work 
w i t h no r e s t r i c t i o n s . The c l a i m was c l o s e d by a May 1985 
D e t e r m i n a t i o n Order, which awarded c l a i m a n t 5 pe r c e n t scheduled 
permanent d i s a b i l i t y f o r the l e f t l e g ( k n e e ) . T h i s award was 
subs e q u e n t l y i n c r e a s e d t o 15 pe r c e n t scheduled permanent 
d i s a b i l i t y by v i r t u e of a January 1986 s t i p u l a t i o n . 

Since h i s i n j u r y , c l a i m a n t has exp e r i e n c e d p e r i o d i c p a i n 
and s w e l l i n g i n the knee, p r i m a r i l y dependent upon the degree o f 
h i s p h y s i c a l a c t i v i t y . Dr. Schachner's c l i n i c a l i m p r e s s i o n i s one 
of d e g e n e r a t i v e a r t h r i t i s . Bone scan f i n d i n g s are c o n s i s t e n t w i t h 
e a r l y o s t e o a r t h r i t i s i n the l a t e r a l t i b i a l p l a t e a u o f th e l e f t 
knee. Concluding t h a t a s u r g i c a l approach i s not i n d i c a t e d , Dr. 
Schachner has recommended an o r a l a n t i - i n f l a m m a t o r y m e d i c a t i o n , 
Feldene, and has advi s e d c l a i m a n t t o r e t u r n f o r f u r t h e r 
e x a m i n a t i o n s on an "as-needed b a s i s . " 

I n June 1987, w i t h the p a y i n g agency's a p p r o v a l , 
c l a i m a n t s e t t l e d h i s t h i r d p a r t y c i v i l a c t i o n f o r $40,000. A f t e r 
d e d u c t i n g c l a i m a n t ' s a t t o r n e y f e e s , l i t i g a t i o n c o s t s , and th e 1/3 
s t a t u t o r y share pursuant t o ORS 656 .593 (1 ) ( b ) , t h e r e m a i n i n g 
balance o f the r e c o v e r y t o t a l l e d $17,483.28. The agency's a c t u a l 
c l a i m c o s t s are $8,672.87. These c o s t s have been f u l l y reimbursed 
t o t h e p a y i n g agency. Thus, t h e r e m a i n i n g balance o f th e t h i r d 
p a r t y s e t t l e m e n t equals $8,810.41. 

Dr. Schachner has r e c e n t l y addressed c l a i m a n t ' s f u t u r e 
need f o r medical s e r v i c e s . Claimant w i l l r e q u i r e r o u t i n e 
" f o l l o w u p " care t h r e e times a yea r , p r o v i d e d t h a t he c o n t i n u e s t o 
ta k e t h e Feldene on a d a i l y b a s i s . T h i s m e d i c a t i o n i s p r e s e n t l y 
c o n t r o l l i n g c l a i m a n t ' s u n d e r l y i n g a r t h r i t i c c o n d i t i o n , but i f he 
changed t o a j o b r e q u i r i n g l e s s strenuous a c t i v i t y , i t i s p o s s i b l e 
t h a t h i s need f o r m e d i c a t i o n c o u l d be t e r m i n a t e d . 

There i s no i n d i c a t i o n t h a t c l a i m a n t p l a n s t o r e f r a i n 
from p e r f o r m i n g h i s c u r r e n t work a c t i v i t i e s . Consequently, we 
f i n d t h a t i t i s reasonably c e r t a i n t h a t c l a i m a n t w i l l r e q u i r e t h e 
afo r e m e n t i o n e d medical s e r v i c e s i n th e f u t u r e . 

The charge f o r a r o u t i n e e x a m i n a t i o n by Dr. Schachner i s 
$30. Based on Dr. Schachner's p r o j e c t i o n o f t h r e e v i s i t s per 
ye a r , the paying agency f o r e s e e s an annual b i l l o f $90. The c o s t 
f o r 15 t a b l e t s of Feldene i s c u r r e n t l y $28, or $1.87 per t a b l e t . 
Since c l a i m a n t i s t a k i n g t h i s m e d i c a t i o n d a i l y , t h e annual 
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p r e s c r i p t i o n b i l l would t o t a l $682.55. [We note p a r e n t h e t i c a l l y 
t h a t t h e p a y i n g agency's p r o j e c t i o n c o n t a i n s an e r r o r i n t h a t i t 
s t a t e s t h a t $1.87 m u l t i p l i e d by 365 equals $ 6 8 1 ] . When these 
p r o j e c t i o n s are combined, t he annual c o s t f o r c l a i m a n t ' s f u t u r e 
m e d i c a l t r e a t m e n t r e s u l t i n g from h i s compensable i n j u r y i s $772.55. 

At 39 years of age, c l a i m a n t has a l i f e expectancy o f 
34.5 y e a r s . Based on c l a i m a n t ' s l i f e expectancy, t h e p r e s e n t 
v a l u e of f u t u r e m e d i c a l care exceeds $8,810.41, which i s the 
re m a i n i n g balance of the proceeds from t h e t h i r d p a r t y s e t t l e m e n t . 

CONTENTIONS 
The paying agency a s s e r t s e n t i t l e m e n t t o t h e r e m a i n i n g 

balance o f t h e re c o v e r y as a r e s e r v e f o r a n t i c i p a t e d f u t u r e 
expenses. R e l y i n g upon t he o p i n i o n of the t r e a t i n g p h y s i c i a n , i t 
contends t h a t c l a i m a n t w i l l seek t r e a t m e n t a p p r o x i m a t e l y t h r e e 
t i m e s a year and w i l l r e q u i r e d a i l y doses o f Feldene f o r t h e r e s t 
of h i s l i f e . Based on c l a i m a n t ' s l i f e expentancy o f 34.5 y e a r s , 
the agency submits t h a t t h e p r e s e n t v a l u e o f i t s reasonably t o be 
expected f u t u r e e x p e n d i t u r e s f o r c l a i m a n t ' s f u t u r e m e d i c a l care 
exceeds t h e re m a i n i n g balance of the t h i r d p a r t y s e t t l e m e n t . 

Claimant concedes t h a t c l a i m a n t w i l l r e q u i r e "some" 
f u t u r e p r e s c r i p t i o n s of Feldene. However, a s s e r t i n g t h a t t h i s 
m e d i c a t i o n i s a l l t h a t can be "reasonably expected i n the f u t u r e , " 
he asks t h a t t h e balance o f the funds be d i s t r i b u t e d t o him 
pur s u a n t t o ORS 656.593(3). 

CONCLUSIONS 

F o l l o w i n g t h e d i s t r i b u t i o n o f c o s t s , a t t o r n e y f e e s , and 
th e worker's 1/3 s t a t u t o r y share, t h e paying agency s h a l l be p a i d 
and r e t a i n t h e balance o f the r e c o v e r y , but o n l y t o t h e e x t e n t 
t h a t i t i s compensated f o r i t s e x p e n d i t u r e s f o r compensation, 
f i r s t a i d or o t h e r m e d i c a l , s u r g i c a l or h o s p i t a l s e r v i c e , and f o r 
t h e p r e s e n t v a l u e .of i t s r e a s o n a b l y t o be expected f u t u r e 
e x p e n d i t u r e s f o r compensation and o t h e r c o s t s o f t h e worker's 
c l a i m under ORS 656.001 t o 656.794. ORS 6 5 6 . 5 9 3 ( 1 ) ( a ) , ( b ) , and 
( c ) . Such o t h e r c o s t s do not i n c l u d e any compensation which may 
become payable under ORS 656 .273 or 656 .278 . ORS 656 .593 ( 1 ) ( c ) . 

I f the worker s e t t l e s t h e t h i r d p a r t y c l a i m w i t h agency 
a p p r o v a l , t h e agency i s a u t h o r i z e d t o accept as i t s share o f t h e 
proceeds "an amount which i s j u s t and p r o p e r , " p r o v i d e d t h a t t h e 
worker r e c e i v e s a t l e a s t t h e amount t o which he i s e n t i t l e d under 
ORS 656.593(1) and ( 2 ) . ORS 656.593(3); E s t a t e of Troy Vance v. 
W i l l i a m s , 84 Or App 616, 619-20 ( 1 9 8 7 ) . Any c o n f l i c t as t o what 
may be a j u s t and proper d i s t r i b u t i o n s h a l l be r e s o l v e d by t h e 
Board. ORS 656.593(3). 

To s u p p o r t i t s l i e n f o r a n t i c i p a t e d f u t u r e e x p e n d i t u r e s , 
the p a y i n g agency must e s t a b l i s h t h a t i t i s rea s o n a b l y c e r t a i n t o 
i n c u r such e x p e n d i t u r e s . Leonard Henderson, 40 Van N a t t a 31 
(January 2 1 , 1988); Robert T. G e r l a c h , 36 Van N a t t a 293, 297 
(1 9 8 4 ) ; G e r a l d H e r r i n g t o n , 35 Van Na t t a 859, 860 ( 1 9 8 3 ) ; Leroy R. 
S c h l e c h t , 32 Van N a t t a 261 (1 9 8 1 ) , rev'd i n p a r t on o t h e r grounds 
S c h l e c h t v. SAIF, 60 Or App 449 (19827^ 

F o l l o w i n g our review o f t h i s r e c o r d , we conclude t h a t 
t h e p a y i n g agency has e s t a b l i s h e d t h a t i t i s re a s o n a b l y c e r t a i n i t 
w i l l i n c u r f u t u r e m e d i c a l e x p e n d i t u r e s r e s u l t i n g from c l a i m a n t ' s 
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compensable i n j u r y . I n r e a c h i n g t h i s c o n c l u s i o n , we are persuaded 
by the o p i n i o n and r e p o r t s o f f e r e d by Dr. Schachner, c l a i m a n t ' s 
t r e a t i n g p h y s i c i a n . Schachner p r o v i d e s a thorough e x p l a n a t i o n of 
c l a i m a n t ' s c u r r e n t c o n d i t i o n and d e s c r i b e s a f u t u r e course o f 
t r e a t m e n t . 

T h i s f u t u r e t r e a t m e n t , which i s based on t h e premise 
t h a t c l a i m a n t does not s u f f e r an a g g r a v a t i o n and c o n t i n u e s t o 
p e r f o r m h i s c u r r e n t work a c t i v i t i e s , i n c l u d e s t h r e e r o u t i n e 
e x a m i n a t i o n s per year and a d a i l y dosage of one Feldene t a b l e t . 
Inasmuch as c o s t s from f u t u r e a g g r a v a t i o n c l a i m s are not 
r e c o v e r a b l e under t h e t h i r d p a r t y s t a t u t e s and s i n c e the r e c o r d 
suggests t h a t c l a i m a n t i n t e n d s t o c o n t i n u e p e r f o r m i n g h i s 
s t r e n u o u s d u t i e s as a p o l i c e o f f i c e r , we c o n s i d e r these 
a n t i c i p a t e d m edical s e r v i c e s t o be reasonably c e r t a i n . 

We f u r t h e r conclude t h a t the p r e s e n t v a l u e of t h e p a y i n g 
agency's reasonably t o be expected f u t u r e e x p e n d i t u r e s exceeds the 
r e m a i n i n g balance of the t h i r d p a r t y s e t t l e m e n t . We base t h i s 
c o n c l u s i o n upon t h e c u r r e n t charges f o r r o u t i n e m e d i c a l 
e x a m i n a t i o n s and Feldene p r e s c r i p t i o n s , which p e r s u a s i v e l y 
e s t a b l i s h t h a t the annual c o s t s f o r c l a i m a n t ' s m e d i c a l t r e a t m e n t 
i s $772.55. 

As p r e v i o u s l y n o t e d , these charges do not r e f l e c t t he 
c o s t s a t t r i b u t a b l e t o f u t u r e a g g r a v a t i o n c l a i m s , which are not 
l i e n a b l e p u r suant t o ORS 656.593(c). When c l a i m a n t ' s l i f e 
expentancy of 34.5 years i s c o n s i d e r e d , the p r e s e n t v a l u e o f 
c l a i m a n t ' s m e d i c a l e x p e n d i t u r e s a t t r i b u t a b l e t o h i s compensable 
c o n d i t i o n exceeds $8,810.41, which i s the r e m a i n i n g balance of t h e 
t h i r d p a r t y s e t t l e m e n t . 

A c c o r d i n g l y , we h o l d t h a t t h e p a y i n g agency i s e n t i t l e d 
t o a l i e n f o r the p r e s e n t v a l u e of i t s reasonably t o be expected 
f u t u r e e x p e n d i t u r e s f o r medical care r e s u l t i n g from c l a i m a n t ' s 
compensable i n j u r y . We f u r t h e r conclude t h a t the f o l l o w i n g 
d i s t r i b u t i o n of the r e m a i n i n g proceeds from t h e t h i r d p a r t y 
s e t t l e m e n t i s j u s t and p r o p e r . See ORS 656.593(3). Inasmuch as 
t h e p a y i n g agency's l i e n f o r f u t u r e e x p e n d i t u r e s exceeds 
$8,810.41, which i s the r e m a i n i n g balance of t h e proceeds from t h e 
t h i r d p a r t y s e t t l e m e n t , c l a i m a n t ' s a t t o r n e y i s d i r e c t e d t o 
d i s t r i b u t e t he a f o r e m e n t i o n e d sum t o the p a y i n g agency. 

IT IS SO ORDERED. 

DENISE M. BOWMAN, Claimant WCB 87-18040 
Welch, et a l . , Claimant's Attorneys A p r i l 25, 1988 
W i l l i a m Dickas, Defense Attorney Order Denying Motion t o Dismiss 

Claimant has moved the Board f o r an o r d e r d i s m i s s i n g the 
noncomplying employer's request f o r Board review on t h e ground t h a t a 
copy o f t h e r e q u e s t was not served on a l l p a r t i e s . We deny t h e 
m o t i o n . 

FINDINGS 

The Referee's o r d e r i s s u e d March 1, 1988. On March 10, 
1988, the employer's counsel m a i l e d a request f o r Board r e v i e w . The 
r e q u e s t d i d not i n c l u d e an acknowledgment of s e r v i c e or a c e r t i f i c a t e 
of p e r s o n a l s e r v i c e by m a i l upon c l a i m a n t or any of t h e p a r t i e s who 
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appeared a t t h e h e a r i n g and t h e i r a t t o r n e y s . See OAR 
4 3 8 - 0 5 - 0 4 6 ( 2 ) ( b ) ; 438-11-005(3). However, the r e q u e s t f o r r e v i e w d i d 
i n d i c a t e t h a t a copy of t h e r e q u e s t had been p r o v i d e d t o c l a i m a n t ' s 
a t t o r n e y . 

C l a i m a n t ' s a t t o r n e y r e c e i v e d a copy of t h e r e q u e s t f o r 
review on March 1 1 , 1988. On March 17, 1988, the Board m a i l e d a 
computer-generated l e t t e r t o a l l p a r t i e s acknowledging t h e r e q u e s t . 

CONCLUSIONS 

A Referee's o r d e r i s f i n a l u n l e s s , w i t h i n 30 days a f t e r t h e 
d a t e on which a copy of t h e o r d e r i s m a i l e d t o t h e p a r t i e s , one o f 
the p a r t i e s r e q u e s t s Board review under ORS 656.295. ORS 
656.289(3). Requests f o r Board review s h a l l be m a i l e d t o t h e Board 
and c o p i e s of the request s h a l l be m a i l e d t o a l l p a r t i e s t o t h e 
p r o c e e d i n g b e f o r e the Referee. ORS 656.295(2). Compliance w i t h ORS 
656.295 r e q u i r e s t h a t s t a t u t o r y n o t i c e of t h e r e q u e s t f o r r e v i e w be 
m a i l e d or a c t u a l n o t i c e be r e c e i v e d w i t h i n t h e s t a t u t o r y p e r i o d . 
Argonaut I n s u r a n c e Co. v. K i n g , 63 Or App 847, 852 ( 1 9 8 3 ) . 

" P a r t y " means a c l a i m a n t f o r compensation, t h e employer of 
the i n j u r e d worker a t t h e t i m e of i n j u r y and t h e i n s u r e r , i f any, of 
such employer. ORS 656.005(19). A t t o r n e y s are not i n c l u d e d w i t h i n 
the s t a t u t o r y d e f i n i t i o n of " p a r t y . " Robert Casperson, 38 Van N a t t a 
420, 421 ( 1 9 8 6 ) . Yet, i n the absence of a showing of p r e j u d i c e t o a 
p a r t y , t i m e l y s e r v i c e of a r e q u e s t f o r Board r e v i e w on t h e a t t o r n e y 
f o r a p a r t y i s adequate compliance w i t h ORS 656.295(2) t o v e s t 
j u r i s d i c t i o n i n t h e Board. Argonaut I n s u r a n c e v. K i n g , s u p r a , page 
850-51; N o l l e n v. SAIF, 23 Or App 420, 423 ( 1 9 7 5 ) , rev den ( 1 9 7 6 ) ; 
Robert C. Jagues, 39 Van N a t t a 299 ( 1 9 8 7 ) . 

Here, no c o n t e n t i o n has been made t h a t c l a i m a n t has been 
p r e j u d i c e d by not d i r e c t l y r e c e i v i n g a copy o f t h e employer's reques t 
f o r r e v i e w . Moreover, s i n c e the Board's acknowledgment l e t t e r was 
m a i l e d t o t h e p a r t i e s 16 days a f t e r t h e Referee's o r d e r , we conclude 
t h a t i t i s more p r o b a b l e than not t h a t a l l p a r t i e s t o t h e h e a r i n g 
r e c e i v e d a c t u a l n o t i c e of t h e employer's r e q u e s t f o r r e v i e w w i t h i n 
the s t a t u t o r y 30-day p e r i o d . See John D. F r a n c i s c o , 39 Van N a t t a 332 
( 1 9 8 7 ) ; James L. Sampson, 37 Van N a t t a 1549, 1550 ( 1 9 8 5 ) . 

Inasmuch we f i n d t h a t a l l p a r t i e s t o t h i s p r o c e e d i n g 
r e c e i v e d t i m e l y n o t i c e of the employer's r e q u e s t f o r r e v i e w , we 
conclude t h a t we have j u r i s d i c t i o n t o c o n s i d e r the r e q u e s t f o r Board 
r e v i e w . See ORS 656.295(2); Argonaut Insurance Co. v. K i n g , s u p r a ; 
N o l l e n v. SAIF, supra. 

A c c o r d i n g l y , c l a i m a n t ' s motion t o d i s m i s s i s d e n i e d . Upon 
the Board's r e c e i p t of t h e h e a r i n g t r a n s c r i p t , c o p i e s w i l l be 
p r o v i d e d t o t h e p a r t i e s . T h e r e a f t e r , a b r i e f i n g schedule s h a l l be 
implemented. 

IT IS SO ORDERED. 
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MARGRETTE M. BURRUSS, Claimant Own Motion 88-0098M 
Bi s c h o f f & Strooband, Claimant's Attorneys A p r i l 25, 1988 
SAIF Corp Legal, Defense Attorney Own Motion Order 

SAIF C o r p o r a t i o n has s u b m i t t e d t o the Board c l a i m a n t ' s 
c l a i m f o r an a l l e g e d worsening of her December 28, 1981 i n d u s t r i a l 
i n j u r y . C laimant's a g g r a v a t i o n r i g h t s have e x p i r e d . SAIF opposes 
reopening o f t h i s c l a i m as c l a i m a n t ' s t r e a t m e n t was on a 
d i a g n o s t i c b a s i s and no surg e r y has been i n d i c a t e d . 

Pursuant t o ORS 656 . 2 7 8 ( 1 ) ( a ) , we may e x e r c i s e our own 
mot i o n a u t h o r i t y when we f i n d t h a t t h e r e i s a worsening o f a 
compensable i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t or o u t p a t i e n t 
s u r g e r y or o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . We note 
t h a t c l a i m a n t was h o s p i t a l i z e d f o r d i a g n o s t i c t e s t i n g (myelogram) 
on December 30, 1987 and r e l e a s e d the same day. S h o r t l y 
t h e r e a f t e r , she developed headaches from the myelogram and was 
r e h o s p i t a l i z e d f o r a few days. Under these c i r c u m s t a n c e s , 
c l a i m a n t i s e n t i t l e d t o temporary t o t a l d i s a b i l i t y compensation. 
However, t h e r e i s no evidence t h a t c l a i m a n t had been g a i n f u l l y 
employed p r i o r t o her a l l e g e d worsening. The o n l y evidence 
p r o v i d e d t o the Board i n d i c a t e s t h a t she l a s t worked sometime i n 
1985. Absent evidence t o show she was e i t h e r i n the work f o r c e or 
l o o k i n g f o r work, we are u n w i l l i n g t o reopen the c l a i m f o r the 
payment of temporary t o t a l d i s a b i l i t y compensation. C u t r i g h t v. 
Weyerhaeuser Company, 299 Or 290 (1985 ) , and Karr v. SAIF, 79 Or 
App 250 (198 6 ) . The request f o r own motion r e l i e f i s hereby 
d e n i e d . 

IT IS SO ORDERED. 

CECILE R. DESMARAIS, Claimant WCB 87-18580 
Doblie & Associates, Claimant's Attorneys A p r i l 25, 1988 
Mark Bronstein (SAIF), Defense Attorney Order of Dismissal 

Claimant has requested review of Referee Knapp's or d e r 
dated March 8, 1988. We have reviewed t h e request t o dete r m i n e 
whether we have j u r i s d i c t i o n t o c o n s i d e r t h e m a t t e r . We conclude 
t h a t we l a c k j u r i s d i c t i o n . 

FINDINGS 

Cla i m a n t ' s r e q u e s t was h a n d - d e l i v e r e d t o th e Board on 
A p r i l 8, 1988. The request i n c l u d e d a c e r t i f i c a t e of p e r s o n a l 
s e r v i c e by m a i l upon the employer and i t s i n s u r e r . 

The r e q u e s t f o r Board review was f i l e d more th a n 30 days 
a f t e r t he date of t h e Referee's o r d e r . 

CONCLUSIONS 

A Referee's order i s f i n a l u n l e s s , w i t h i n 30 days a f t e r 
t h e date on which a copy o f th e order i s m a i l e d t o th e p a r t i e s , 
one of the p a r t i e s r e q u e s t s Board review under ORS 656.295. ORS 
656.289(3). Requests f o r Board review s h a l l be m a i l e d t o t h e 
Board and copies o f the request s h a l l be m a i l e d t o a l l p a r t i e s t o 
th e p r o c e e d i n g b e f o r e t h e Referee. ORS 656.295(2). Compliance 
w i t h ORS 656.295 r e q u i r e s t h a t s t a t u t o r y n o t i c e o f t h e re q u e s t f o r 
r e v i e w be ma i l e d or a c t u a l n o t i c e be r e c e i v e d w i t h i n the s t a t u t o r y 
p e r i o d . Argonaut I n s u r a n c e Co. v. K i n g , 63 Or App 847, 852 (198 3 ) . 
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Here, t h e 30th day a f t e r the Referee's March 8, 1988 
orde r was A p r i l 7, 1988. Claimant's r e q u e s t f o r Board review was 
f i l e d A p r i l 8, 1988, 31 days a f t e r t h e date o f t h e Referee's 
o r d e r . Consequently, we l a c k j u r i s d i c t i o n t o review t he Referee's 
o r d e r , which has become f i n a l by o p e r a t i o n o f law. See ORS 
656.289(3); 656.295(2); Argonaut Insurance v. Ki n g , supra. 

A c c o r d i n g l y , t h e request f o r Board review i s d i s m i s s e d . 

IT IS SO ORDERED. 

ARLO W. DUNBAR, Claimant WCB TP-87017 
Bick & Monte, Claimant's Attorneys A p r i l 25, 1988 
SAIF Corp Legal, Defense Attorneys Th i r d Party Order 

The SAIF C o r p o r a t i o n , as paying agency, has p e t i t i o n e d 
t he Board t o r e s o l v e a d i s p u t e c o n c e r n i n g the d i s t r i b u t i o n o f 
proceeds from a t h i r d p a r t y judgment. See ORS 6 5 6 . 5 9 3 ( 1 ) . I n 
response, c l a i m a n t asks t h a t SAIF be r e q u i r e d t o approve a 
proposed s e t t l e m e n t which disposes o f two pending denied c l a i m s i n 
r e t u r n f o r SAIF's waiver of i t s t h i r d p a r t y l i e n . 

FINDINGS 

I n October 1983 c l a i m a n t was " i n j u r e d w h i l e on t h e j o b 
when s t r u c k by a garbage dumpster being p r o p e l l e d toward him as a 
r e s u l t of be i n g hooked by the re a r end of a t r u c k . " SAIF accepted 
h i s shoulder i n j u r y c l a i m , but denied those p o r t i o n s of t h e c l a i m 
c o n c e r n i n g h i s back and l e g . I n March 1984, a f t e r r e t u r n i n g t o 
work, c l a i m a n t f e l l . His a g g r a v a t i o n and "new i n j u r y " c l a i m s f o r 
h i s back and l e g c o n d i t i o n s were de n i e d . He requested a h e a r i n g 
c o n c e r n i n g these c l a i m s . 

Claimant i n i t i a t e d a cause o f a c t i o n a g a i n s t t h e 
o p e r a t o r and owner of the t r u c k which had "hooked" t he dumpster. 
I n t h e summer of 1986, he o b t a i n e d a judgment of $87,500, p l u s a 
$904.30 c o s t b i l l . His o n e - t h i r d a t t o r n e y f ee e q u a l l e d $29,166.67 
and h i s t o t a l l i t i g a t i o n c o s t s e q u a l l e d $8,431.72. A f t e r 
p r o v i d i n g f o r c l a i m a n t ' s a t t o r n e y f e e , c o s t s , and s t a t u t o r y 1/3 
share pursuant t o ORS 6 5 6 . 5 9 3 ( 1 ) ( b ) , t h e rem a i n i n g balance i s 
$ 3 3 , 8 7 0 . 6 1 . 

SAIF's l i e n f o r i t s c l a i m c o s t s a t t r i b u t a b l e t o 
c l a i m a n t ' s compensable shou l d e r i n j u r y c u r r e n t l y t o t a l s 
$ 3 9 , 973.50. T h i s l i e n i s composed of temporary d i s a b i l i t y 
compensation, m e d i c a l s e r v i c e s , and permanent d i s a b i l i t y 
b e n e f i t s . Because i t s a c t u a l c l a i m c o s t s exceed i t s maximum 
d i s t r i b u t i v e share from t he remaining balance of the judgment, 
SAIF does not a s s e r t a l i e n f o r f u t u r e e x p e n d i t u r e s . 

P r i o r t o an A p r i l 1987 h e a r i n g c o n c e r n i n g c l a i m a n t ' s 
d e n i e d back and l e g c l a i m s , h i s a t t o r n e y and SAIF's h e a r i n g ' s 
a t t o r n e y and t h i r d p a r t y c l a i m s examiner t e n t a t i v e l y agreed t o a 
s e t t l e m e n t o f t h e i r d i s p u t e s . I n r e t u r n f o r SAIF's waiver o f i t s 
t h i r d p a r t y l i e n , c l a i m a n t would agree t o d i s m i s s h i s pending 
h e a r i n g r e q u e s t as w e l l as r e l e a s e any f u t u r e c l a i m s f o r 
a g g r a v a t i o n c o n c e r n i n g h i s c u r r e n t symptoms. 

A n t i c i p a t i n g t h e f o r m a l i z a t i o n o f t h e agreement, 
c l a i m a n t c a n c e l l e d t h e scheduled h e a r i n g . D e s p i t e t h e 
c a n c e l l a t i o n , t h e h e a r i n g r e q u e s t has not been d i s m i s s e d and 
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c u r r e n t l y remains pending. On the ad v i c e of i t s t h i r d p a r t y 
c o u n s e l , SAIF subsequently d e c l i n e d t o f i n a l i z e t h e proposed 
agreement. I t was SAIF's counsel's c o n c l u s i o n t h a t such an 
agreement was c o n t r a r y t o ORS 656.236(1), which p r o h i b i t s t h e 
r e l e a s e o f a c l a i m a n t ' s workers' compensation r i g h t s . 

CONTENTIONS 

Claimant a s s e r t s t h a t he has been a g g r i e v e d as a r e s u l t 
of SAIF's r e f u s a l t o f i n a l i z e the agreement. S p e c i f i c a l l y , he 
contends t h a t he has waived h i s r i g h t t o a h e a r i n g c o n c e r n i n g t h e 
denied c l a i m s and has i n c u r r e d a s u b s t a n t i a l amount o f a t t o r n e y 
f e e s f o r h i s counsel's s e r v i c e s rendered d u r i n g t h e s e t t l e m e n t 
n e g o t i a t i o n s . To remedy t h i s s i t u a t i o n , he req u e s t s t h a t we 
d i r e c t SAIF t o approve the s e t t l e m e n t . 

CONCLUSIONS 

Under the Workers' Compensation Law, the Board i s 
a u t h o r i z e d t o r e s o l v e d i s p u t e s c o n c e r n i n g t h i r d p a r t y m a t t e r s . 
See ORS 656.576 e t seq. However, t h i s a u t h o r i t y i s re s e r v e d t o 
s e v e r a l s p e c i f i c i n s t a n c e s . These circ u m s t a n c e s i n c l u d e : (1) the 
r e s o l u t i o n of d i s p u t e s c o n c e r n i n g the paying agency's f a i l u r e t o 
approve a compromise between the worker and the t h i r d p a r t y (ORS 
656.587); (2) the r e s o l u t i o n o f any c o n f l i c t as t o the amount of 
the balance of the re c o v e r y from t h e t h i r d p a r t y judgment t o be 
r e t a i n e d by the pay i n g agency (ORS 656 .593 (1 ) (d ) ) ; and (3) t h e 
r e s o l u t i o n o f any c o n f l i c t as t o what may be a j u s t and proper 
d i s t r i b u t i o n of the rem a i n i n g proceeds from a t h i r d p a r t y 
s e t t l e m e n t (ORS 6 5 6 . 5 9 3 ( 3 ) ) . 

Here, c l a i m a n t i s a s k i n g t h a t we r e s o l v e a d i s p u t e 
c o n c e r n i n g SAIF's f a i l u r e t o approve a compromise not between 
c l a i m a n t and the t h i r d p a r t y , but r a t h e r , between c l a i m a n t and 
SAIF. The power t o g r a n t such a request does not l i e w i t h i n our 
s t a t u t o r y a u t h o r i t y . Moreover, as r e p r e s e n t e d t o us, aspects o f 
the agreement are s u g g e s t i v e of a r e l e a s e of c l a i m a n t ' s f u t u r e 
w o r k e r s ' compensation r i g h t s . Since the p u r p o r t e d r e l e a s e 
concerns t he d i s t r i b u t i o n o f proceeds from a t h i r d p a r t y judgment 
and not a t h i r d p a r t y s e t t l e m e n t , p o r t i o n s o f the agreement would 
appear t o be i n v i o l a t i o n of ORS 656.236. See Roger Riepe, 37 Van 
Na t t a 3, 7 (198 5 ) ; W i l l i a m J. H a m i l t o n , 36 Van Na t t a 576 (1 9 8 4 ) . 

As SAIF concedes, t he t i m i n g of i t s r e f u s a l was 
" u n f o r t u n a t e . " Yet, as discussed above, t he r e f u s a l was not 
w i t h o u t j u s t i f i c a t i o n . F u rthermore, as SAIF a c c u r a t e l y 
r e p r e s e n t s , the h e a r i n g c o n c e r n i n g t h e denied c l a i m s has not been 
d i s m i s s e d , o n l y postponed. Thus, c l a i m a n t has not waived h i s 
r i g h t t o c o n t e s t the c o m p e n s a b i l i t y o f the denied c l a i m s . 

Undoubtedly, a s i g n i f i c a n t amount of l e g a l s e r v i c e s has 
been expended as these i l l - f a t e d n e g o t i a t i o n s proceeded. However, 
we are unaware of any a u t h o r i t y which would a l l o w f o r c l a i m a n t ' s 
c o u n s e l ' s r e c o v e r y o f a t t o r n e y fees f o r s e r v i c e s rendered i n 
n e g o t i a t i o n s o f a s e t t l e m e n t which was n e i t h e r executed nor 
approved. We f u r t h e r note t h a t no charge f o r l e g a l s e r v i c e s f o r 
r e p r e s e n t a t i o n of c l a i m a n t s , i n s u r e r s or s e l f - i n s u r e d employers i n 
c o n n e c t i o n w i t h any c l a i m under ORS Chapter 656 i s v a l i d u n l e s s 
the charge has been approved by a Referee, Board, or t h e Court o f 
Appeals. See ORS 656 . 388 ( 1 ) ; OAR 438-15-015 . T h e r e f o r e , 
c l a i m a n t ' s counsel's fee f o r l e g a l s e r v i c e s rendered i n t h i s 
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m a t t e r i s p r e s e n t l y l i m i t e d t o h i s 1/3 share o f the t h i r d p a r t y 
judgment. ORS 6 5 6 . 5 9 3 ( 1 ) ( a ) ; OAR 438-15-095. 

Inasmuch as we l a c k a u t h o r i t y t o g r a n t c l a i m a n t ' s 
r e q u e s t , we t u r n t o SAIF's p e t i t i o n f o r d i s t r i b u t i o n o f the t h i r d 
p a r t y judgment. The s t a t u t o r y scheme f o r the a l l o c a t i o n o f 
damages i s p r e c i s e . Robert B. W i l l i a m s , 38 Van N a t t a 119, 123 
(1986) , a f f ' d . E s t a t e of Troy Vance v . " W i l l i a m s , 84 Or App 616 
(1987) . ORS 656.593(1) p r o v i d e s i n d e t a i l e x a c t l y how, and i n 
what o r d e r , t h e damages s h a l l be d i s t r i b u t e d . As p r e v i o u s l y 
d i s c u s s e d , we are s p e c i f i c a l l y a u t h o r i z e d t o r e s o l v e any c o n f l i c t 
c o n c e r n i n g t h e amount of the balance o f th e r e c o v e r y which may be 
r e t a i n e d by the p a y i n g agency. See ORS 656 .593(1 ) (d ) . 

Here, SAIF's a c t u a l c l a i m c o s t s exceed the balance 
r e m a i n i n g a f t e r d i s t r i b u t i o n o f c l a i m a n t ' s a t t o r n e y f e e s , c o s t s , 
and s t a t u t o r y 1/3 share. Because we f i n d these c o s t s a t t r i b u t a b l e 
t o compensation, f i r s t a i d , or o t h e r m e d i c a l , s u r g i c a l or h o s p i t a l 
s e r v i c e r e s u l t i n g from c l a i m a n t ' s compensable shoulder i n j u r y 
c l a i m , we conclude t h a t SAIF i s e n t i t l e d t o r e t a i n t h e r e m a i n i n g 
balance o f the t h i r d p a r t y judgment. See ORS 656 . 593 ( 1 ) (c ) (d ) . 

F i n a l l y , SAIF seeks an award of i n t e r e s t based upon i t s 
share of th e proceeds. The t h i r d p a r t y s t a t u t e s have not 
a u t h o r i z e d the Board t o g r a n t such a r e q u e s t . See Gerald 
H e r r i n g t o n , 35 Van Na t t a 859, 862 (1 9 8 3 ) . Consequently, t h e 
request i s d e n i e d . 

A c c o r d i n g l y , the proceeds of the t h i r d p a r t y judgment 
s h a l l be d i s t r i b u t e d i n accordance w i t h ORS 656.593(1). That i s , 
c l a i m a n t ' s a t t o r n e y s h a l l recover $29,166.67 i n a t t o r n e y f e e s and 
$8,431.72 i n l i t i g a t i o n c o s t s . Claimant's a t t o r n e y i s d i r e c t e d t o 
pay t o c l a i m a n t $16,935.30. F i n a l l y , c l a i m a n t ' s a t t o r n e y s h a l l 
ay t o t h e SAIF C o r p o r a t i o n the r e m a i n i n g balance o f the r e c o v e r y , 
33,870.61. 

IT IS SO ORDERED. 

JEANETTE L. HERROD, Claimant WCB 87-08338 
Doblie & Associates, Claimant's Attorneys A p r i l 25, 1988 
Edward C. Olson, Defense Attorney Order on Review 

Reviewed by Board Members Johnson and F e r r i s . 

The i n s u r e r r e q u e s t s review of t h a t p o r t i o n o f Referee 
Leahy's or d e r t h a t s e t a s i d e i t s d e n i a l o f c o m p e n s a b i l i t y f o r 
c l a i m a n t ' s back c o n d i t i o n . On r e v i e w , the i s s u e i s c o m p e n s a b i l i t y . 
We a f f i r m . 

FINDINGS OF FACT 

I n 1983, c l a i m a n t worked as a cook f o r 40 hours a week. 
T h i s j o b i n v o l v e d o n l y l i g h t t o medium l i f t i n g . D u r i n g t h i s t i m e 
p e r i o d she began a second j o b w i t h a j a n i t o r i a l s e r v i c e . On June 
3, 1986, w h i l e w o r k i n g f o r t h e j a n i t o r i a l s e r v i c e , c l a i m a n t had t o 
l i f t t h r e e p l a s t i c bags of computer paper and c a r r y them o u t s i d e . 
She f e l t p a i n i n her r i g h t s houlder and back as she l i f t e d t h e 
t h i r d bag. She r e p o r t e d t h i s i n c i d e n t t o her employer. 

On December 9, 1986 c l a i m a n t f i l e d a c l a i m w i t h t h e 
j a n i t o r i a l s e r v i c e . The i n s u r e r denied her c l a i m on May 8, 1987. 
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Claimant's t r e a t i n g p h y s i c i a n s were Dr. Shipp, 
c h i r o p r a c t o r , and Dr. Markham, neurosurgeon. Dr. Shipp r e p o r t e d 
t h a t c l a i m a n t had r e c e i v e d an unexpected trauma t o her sp i n e and 
diagnosed c h r o n i c severe lumbar segmental d y s f u n c t i o n w i t h 
a s s o c i a t e d enthesopathy, and s p o n d y l o l i s t h e s i s a t L5-S1. 
Subsequently, he began a course of c h i r o p r a c t i c a d j u s t m e n t s . He 
a l s o p r e s c r i b e d a lumbosacral c o r s e t , W i l l i a m s f l e x i o n e x e r c i s e s 
and lumbar t r a c t i o n . The l i f t i n g c l a i m a n t d i d w h i l e w o r k i n g f o r 
the j a n i t o r i a l s e r v i c e caused her v e r t e b r a e m i s a l i g n m e n t t o become 
symptomatic. 

CONCLUSIONS AND REASONING 

The i n s u r e r contends t h a t t h i s c l a i m i s an o c c u p a t i o n a l 
disease c l a i m r a t h e r than an i n j u r y c l a i m and, t h e r e f o r e , c l a i m a n t 
has f a i l e d t o c a r r y her burden of p r o o f . 

The Referee analyzed t h i s case as an i n j u r y c l a i m and 
set a s i d e t h e i n s u r e r ' s d e n i a l . He determined t h a t c l a i m a n t 
s u f f e r e d an unexpected trauma t o her sp i n e on June 3, 1986 and 
found t he medical and l a y evidence p r e s e n t e d by c l a i m a n t t o be 
p e r s u a s i v e . We agree. 

G e n e r a l l y , i n j u r i e s are caused by i d e n t i f i a b l e , d i s c r e t e 
e v e n t s , w h i l e a disease has a g r a d u a l onset and i t s e x i s t e n c e i s 
o f t e n not p e r c e i v e d u n t i l a f t e r t h e ti m e of a f f l i c t i o n . Crowe v. 
Jeld-wen, 77 Or App 81 (198 5 ) . I n t h e p r e s e n t case, t h e i n c i d e n t 
on June 3, 1986 comprised a d i s c r e t e episode which caused 
c l a i m a n t ' s m i s a l i g n e d s p i n e t o become symptomatic t h e r e b y f o r m i n g 
t h e b a s i s f o r an i n j u r y c l a i m . A c c o r d i n g l y , we agree w i t h t h e 
Referee's a n a l y s i s of t h i s case as a c l a i m f o r an i n j u r y , r a t h e r 
t h a n one f o r an o c c u p a t i o n a l d i s e a s e . 

T u r n i n g t o t h e medical evidence, we c o n s i d e r t h e 
o p i n i o n s of c l a i m a n t ' s t r e a t i n g p h y s i c i a n t o be p e r s u a s i v e . 
Weiland v. SAIF, 64 Or App 810, 814 (1983). Claimant's t r e a t i n g 
p h y s i c i a n s ' r e p o r t s s u p p o r t her c o n t e n t i o n t h a t she s u f f e r e d a 
compensable i n j u r y on June 3, 1986. 

The t r e a t i n g p h y s i c i a n s ' r e p o r t s were p e r s u a s i v e because 
they were w e l l reasoned and c o n s i s t e n t w i t h t h e r e c o r d as a 
whole. See Somers v. SAIF, 77 Or App 259 (1 9 8 6 ) . The r e p o r t s 
i n d i c a t e t h a t : (1) c l a i m a n t ' s low back was asymptomatic b e f o r e 
June 3, 1986; (2) a f t e r t h e l i f t i n g episode c l a i m a n t sought 
t r e a t m e n t t o r e l i e v e t h e p a i n she was e x p e r i e n c i n g ; (3) c l a i m a n t 
s u f f e r e d a c h r o n i c severe lumbar segmental d y s f u n c t i o n w i t h 
a s s o c i a t e d enthesopathy, and s p o n d y l o l i s t h e s i s ; and (4) her June 
3, 1986 i n j u r y caused her m i s a l i g n e d low back t o become 
symptomatic. 

The medical evidence e s t a b l i s h e s t h a t c l a i m a n t s u f f e r e d 
a compensable i n j u r y . Consequently, we a f f i r m the ord e r o f t h e 
Referee. 

A l t h o u g h c l a i m a n t ' s counsel i s e n t i t l e d t o an i n s u r e r -
p a i d fee f o r s e r v i c e s rendered on Board r e v i e w , we cannot 
a u t h o r i z e an i n s u r e r - p a i d a t t o r n e y fee because no stateme n t o f 
s e r v i c e s has been r e c e i v e d t o d a t e . T h e r e f o r e , an assessed f e e 
s h a l l not be a u t h o r i z e d . 

ORDER 

The Referee's o r d e r dated December 10, 1987 i s a f f i r m e d . 
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PETER G. JEBENS, Claimant WCB 86-09843 
Cash Pe r r i n e , Claimant's Attorney A p r i l 25, 1988 
Schwabe, et a l . , Defense Attorneys Order on Reconsideration (Remand 

Reviewed by Board Members Johnson and F e r r i s . 

Claimant requested r e c o n s i d e r a t i o n of the Board's 
Order on Review dated November 27, 1987. The i s s u e was the 
reasonableness and n e c e s s i t y of surg e r y proposed f o r c l a i m a n t ' s 
low back. We abated our order t o a l l o w s u f f i c i e n t t i m e t o 
con s i d e r the r e q u e s t . On February 5, 1988, c l a i m a n t f i l e d a 
motion t o remand the case t o the Referee. A t t a c h e d t o t h e 
motion were r e p o r t s which r e v e a l t h a t c l a i m a n t underwent t h e 
proposed s u r g e r y on December 8, 1987. These r e p o r t s were not 
a v a i l a b l e a t the t i m e of the h e a r i n g and are h i g h l y p r o b a t i v e 
on the i s s u e of the reasonableness and n e c e s s i t y of t h e 
s u r g e r y . A f t e r due c o n s i d e r a t i o n , we conclude t h a t t h e case 
should be remanded t o th e Referee f o r f u r t h e r development. See 
Parmer v. P l a i d P a n t r y #54, 76 Or App 405, 409 ( 1 9 8 5 ) . 

IT IS SO ORDERED. 

RAMEY S. JOHNSON, Claimant WCB 87-06194 
Robert Chapman, Claimant's Attorney A p r i l 25, 1988 
Cowling & Hey s e l l , Defense Attorneys Order of Dismissal 

Claimant requested Board review o f Referee Mongrain's 
February 26, 1988 o r d e r . Contending t h a t t h e r e q u e s t f o r Board 
review was s u b m i t t e d i n e r r o r and t h a t f u r t h e r p r o c e e d i n g s are 
necessary, c l a i m a n t asks t h a t t h i s m a t t e r be r e t u r n e d t o t h e . 
Referee. The i n s u r e r opposes t h e remand r e q u e s t , a s s e r t i n g t h a t 
c l a i m a n t has requested Board review and t h a t the p a r t i e s have had 
an ample o p p o r t u n i t y t o p r e s e n t evidence. 

We conclude t h a t j u r i s d i c t i o n c u r r e n t l y r e s t s w i t h t h e 
Referee. T h e r e f o r e , the r e q u e s t f o r review i s d i s m i s s e d and t h i s 
case i s r e t u r n e d t o the Referee. 

FINDINGS 
On March 7, 1988, c l a i m a n t , p r o se, r e q u e s t e d Board 

review of Referee Mongrain's February 26, 1988 o r d e r . On 
March 2 1 , 1988, t h e Board r e c e i v e d a h a n d w r i t t e n l e t t e r from 
c l a i m a n t , a s k i n g t h a t h i s r e q u e s t f o r r e v i e w be w i t h d r a w n . The 
l e t t e r , which had been m a i l e d by c e r t i f i e d m a i l on March 18, 1 9 8 8 , 
f u r t h e r a d v i s e d the Board t h a t c l a i m a n t ' s a t t o r n e y would s h o r t l y 
be s u b m i t t i n g "a req u e s t on [ c l a i m a n t ' s ] b e h a l f . " 

A l s o on March 2 1 , 1988, c l a i m a n t ' s a t t o r n e y asked t h e 
Referee t o abate and r e c o n s i d e r h i s o r d e r . I n the m o t i o n f o r 
r e c o n s i d e r a t i o n , c l a i m a n t ' s counsel a s s e r t e d t h a t the Referee had 
iss u e d h i s o r d e r w i t h o u t r e c e i v i n g f u r t h e r m edical evidence f o r 
which t h e r e c o r d had p r e v i o u s l y been h e l d open. I n a d d i t i o n , 
c l a i m a n t ' s counsel contended t h a t t h e Referee had f a i l e d t o 
address t h e i n s u r e r ' s m o t i o n t o abate the p r o c e e d i n g s . On March 
24, 1988, " i n o r d e r t o a l l o w an a p p r o p r i a t e o p p o r t u n i t y f o r 
c o n s i d e r a t i o n o f counsel's m o t i o n and any response," Referee 
Mongrain abated h i s February 26, 1988 o r d e r . 
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CONCLUSIONS 

A Referee's o r d e r i s f i n a l u n l e s s , w i t h i n 30 days a f t e r 
t h e date on which a copy o f t h e order i s m a i l e d t o t h e p a r t i e s , 
one o f the p a r t i e s r e q u e s t s Board review under ORS 656.295. ORS 
656.289(3). The ti m e w i t h i n which t o appeal an o r d e r c o n t i n u e s t o 
r u n , u nless t h e ord e r has been " s t a y e d , " w i t h d r a w n , or m o d i f i e d . 
I n t e r n a t i o n a l Paper Co. v. W r i g h t , 80 Or App 444 ( 1 9 8 6 ) ; F i s c h e r 
v. SAIF, 76 Or App 656, 659 (1986). I n order t o abate and a l l o w 
r e c o n s i d e r a t i o n of an order issued under ORS 656.289(1), a t t h e 
very l e a s t , the language of the second order must be s p e c i f i c . 
Farmers Insurance Group v. SAIF, 301 Or 612, 619 ( 1 9 8 6 ) . 

Requests f o r Board review s h a l l be m a i l e d t o the Board 
and copies of t h e request s h a l l be ma i l e d t o a l l p a r t i e s t o t h e 
proce e d i n g b e f o r e t h e Referee. ORS 656.295(2). Timely r e q u e s t 
f o r Board review i s a j u r i s d i c t i o n a l p r e r e q u i s i t e f o r our r e v i e w . 
ORS 656.289(3); 656.295(2); Argonaut I n s u r a n c e Co. v. K i n g , 63 Or 
App 847, 852 ( 1 9 8 3 ) . Once the request f o r review i s w i t h d r a w n , 
f o r whatever reason, where no o t h e r p a r t y has requeste d review i n 
a t i m e l y manner, we no longer have j u r i s d i c t i o n t o proceed. John 
K. Eder, 38 Van N a t t a 1372 (1986); a f f ' d Eder v. P i l c h e r 
C o n s t r u c t i o n , 89 Or App 425 (February 10, 1988). 

Here, we a t t a i n e d j u r i s d i c t i o n by v i r t u e o f t h e t i m e l y 
f i l i n g of c l a i m a n t ' s r e q u e s t f o r review o f t h e Referee's February 
26, 1988 o r d e r . However, upon t he f i l i n g o f c l a i m a n t ' s w i t h d r a w a l 
of h i s r e q u e s t f o r r e v i e w , we no longer had j u r i s d i c t i o n t o 
co n s i d e r t h i s case. With the w i t h d r a w a l of c l a i m a n t ' s a p p e a l , t h e 
Referee's February 26, 1988 order would become f i n a l 30 days a f t e r 
i t s i s s u a n c e . ORS 656.289(3). Yet, on March 24, 1988, a f t e r 
j u r i s d i c t i o n l e f t t h e Board, but p r i o r t o the e x p i r a t i o n o f the 
30-day appeal p e r i o d , the Referee e x p r e s s l y abated h i s 
February 26, 1988 o r d e r . 

Inasmuch as the Referee abated h i s February 26, 1988 
order w h i l e he had a u t h o r i t y t o do so, we h o l d t h a t j u r i s d i c t i o n 
over t h i s m a t t e r remains w i t h t h e Referee. Consequently, t h i s 
case s h a l l be r e t u r n e d t o the Referee f o r f u r t h e r c o n s i d e r a t i o n 
and t h e issuance of a f i n a l o r d e r . 

A c c o r d i n g l y , c l a i m a n t ' s request f o r Board r e v i e w i s 
d i s m i s s e d . T h i s case i s remanded t o Referee Mongrain f o r f u r t h e r 
p roceedings c o n s i s t e n t w i t h h i s March 24, 1988 o r d e r . 

IT IS SO ORDERED. 

ALFRED LEGARDE, Claimant WCB 87-16857 
Vick & Gutzler, Claimant's Attorneys A p r i l 25, 1988 
Roberts, e t a l . , Defense Attorneys Order of Dismissal 

The s e l f - i n s u r e d employer has moved t h e Board f o r an 
orde r d i s m i s s i n g c l a i m a n t ' s request f o r review on t h e ground t h a t 
n e i t h e r i t nor i t s r e p r e s e n t a t i v e s r e c e i v e d t i m e l y n o t i c e o f t h e 
r e q u e s t . The motion i s g r a n t e d . 

FINDINGS 

The Referee's order i s s u e d February 16, 1988. 
Clai m a n t ' s r e q u e s t f o r r e v i e w , dated March 12, 1988, was r e c e i v e d 
by the Board on March 15, 1988. The request d i d not i n c l u d e an 
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acknowledgment of s e r v i c e or a c e r t i f i c a t e of p e r s o n a l s e r v i c e by 
m a i l upon e i t h e r the employer, i t s c l a i m a d m i n i s t r a t o r , or i t s 
a t t o r n e y . 

On March 17, 1988, t h e Board m a i l e d a computer-generated 
l e t t e r t o a l l p a r t i e s acknowledging t h e r e q u e s t . The employer 
r e c e i v e d a copy of t h i s acknowledgment on March 2 1 , 1988. The 
employer's counsel d i d not r e c e i v e a copy of the acknowledgment. 
N e i t h e r t h e employer nor i t s r e p r e s e n t a t i v e s r e c e i v e d a copy o f 
the r e q u e s t f o r Board r e v i e w . 

We f i n d t h a t c l a i m a n t ' s r e q u e s t f o r Board r e v i e w was 
t i m e l y f i l e d . However, we f i n d t h a t n e i t h e r t h e employer nor i t s 
r e p r e s e n t a t i v e s were p r o v i d e d copies of the request f o r r e v i e w , or 
r e c e i v e d a c t u a l n o t i c e of t h e r e q u e s t , w i t h i n 30 days o f t h e 
Referee's o r d e r . 

CONCLUSIONS 

A Referee's o r d e r i s f i n a l u n l e s s , w i t h i n 30 days a f t e r 
t h e date on which a copy o f t h e ord e r i s m a i l e d t o t h e p a r t i e s , 
one of t h e p a r t i e s r e q u e s t s Board review under ORS 656.295. ORS 
656.289(3). Requests f o r Board review s h a l l be m a i l e d t o t h e 
Board and c o p i e s of the request s h a l l be m a i l e d t o a l l p a r t i e s t o 
the p r o c e e d i n g b e f o r e t h e Referee. ORS 656.295(2). Compliance 
w i t h ORS 656.295 r e q u i r e s t h a t s t a t u t o r y n o t i c e of t h e re q u e s t f o r 
r e v i e w be m a i l e d or a c t u a l n o t i c e be r e c e i v e d w i t h i n t h e s t a t u t o r y 
p e r i o d . Argonaut I n s u r a n c e Co. v. Ki n g , 63 Or App 847, 852 (1 9 8 3 ) . 

Here, t h e t h i r t i e t h day a f t e r t h e Referee's February 16, 
1988 order was March 17, 1988. Thus, c l a i m a n t ' s r e q u e s t f o r Board 
r e v i e w , r e c e i v e d by t h e Board on March 15, 1988, was t i m e l y 
f i l e d . However, n e i t h e r t h e employer nor i t s r e p r e s e n t a t i v e s were 
t i m e l y p r o v i d e d w i t h , or r e c e i v e d a c t u a l knowledge o f , t h e r e q u e s t 
w i t h i n t h e s t a t u t o r y 30-day p e r i o d . Consequently, we l a c k 
j u r i s d i c t i o n t o review t h e Referee's o r d e r , which has become f i n a l 
by o p e r a t i o n o f law. See ORS 656.289(3); 656.295(2); Argonaut 
I n s u r a n c e v. K i n g , supra. 

We are m i n d f u l t h a t c l a i m a n t has a p p a r e n t l y r e q u e s t e d 
review w i t h o u t b e n e f i t of l e g a l r e p r e s e n t a t i o n . We f u r t h e r 
r e a l i z e t h a t an unr e p r e s e n t e d p a r t y i s not expected t o be f a m i l i a r 
w i t h a d m i n i s t r a t i v e and p r o c e d u r a l r e q u i r e m e n t s o f th e Workers' 
Compensation Law. Yet, we are not f r e e t o r e l a x a j u r i s d i c t i o n a l 
r e q u i r e m e n t , p a r t i c u l a r l y i n view o f Argonaut I n s u r a n c e Co. v. 
Kin g , supra. See Nancy J. S c h e l i n , 39 Van N a t t a 437 ( 1 9 8 7 ) ; 
A l f r e d F. P u g l i s i , 39 Van N a t t a 310 (1987); J u l i o P. Lopez, 38 Van 
N a t t a 862 (1986 ) . 

A c c o r d i n g l y , t h e request f o r Board r e v i e w i s d i s m i s s e d . 

The employer's counsel seeks a u t h o r i z a t i o n o f a 
c l i e n t - p a i d f e e t o be p a i d by t h e employer f o r i t s c o u n s e l ' s 
s e r v i c e s rendered b e f o r e t h e Board. A f t e r r e v i e w i n g t h e sta t e m e n t 
of s e r v i c e s and a t t o r n e y r e t a i n e r agreement and c o n s i d e r i n g t h e 
f a c t o r s s e t f o r t h i n OAR 438-15-010(6), we approve a c l i e n t - p a i d 
f e e , not t o exceed $104. 

IT IS SO ORDERED. 
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The B e n e f i c i a r i e s of 
WILMA F. MACAITIS (Deceased), Claimant WCB 87-06841 
Q u i n t i n B. E s t e l l , Claimant's Attorney A p r i l 25, 1988 
John Motley (SAIF), Defense Attorney Order of Dismissal 

The Personal R e p r e s e n t a t i v e f o r the e s t a t e o f the 
deceased c l a i m a n t r e q u e s t s review of Referee Basker's o r d e r t h a t 
d i s m i s s e d c l a i m a n t ' s h e a r i n g request f o r a f a i l u r e t o appear a t 
the h e a r i n g . Contending t h a t a s t a t u t o r y b e n e f i c i a r y does not 
e x i s t t o c o n t i n u e c l a i m a n t ' s c l a i m f o r b e n e f i t s , t h e SAIF 
C o r p o r a t i o n has moved f o r t h e d i s m i s s a l of the request f o r Board 
r e v i e w . The motion i s g r a n t e d . 

FINDINGS 

I n A p r i l 1987, c l a i m a n t requested a h e a r i n g from a 
r e c e n t l y i ssued D e t e r m i n a t i o n Order. The h e a r i n g r e q u e s t r a i s e d 
the i s s u e s of medical s e r v i c e s , premature c l a i m c l o s u r e , temporary 
t o t a l d i s a b i l i t y , and permanent d i s a b i l i t y . L a t e r , t h e i s s u e of 
permanent t o t a l d i s a b i l i t y was i n c l u d e d . The h e a r i n g was 
e v e n t u a l l y scheduled f o r February 9, 1988. 

Ap p r o x i m a t e l y t h r e e weeks b e f o r e the h e a r i n g d a t e , 
c l a i m a n t ' s a t t o r n e y advised the Referee t h a t c l a i m a n t had d i e d . 
S t a t i n g t h a t time was needed t o determine whether c l a i m a n t had 
l e f t any s u r v i v o r s , c l a i m a n t ' s a t t o r n e y requested postponement of 
the h e a r i n g . The request f o r a postponement was de n i e d . 
T h e r e a f t e r , the h e a r i n g was convened as p r e v i o u s l y scheduled. 
When n e i t h e r c l a i m a n t nor her counsel appeared a t t h e h e a r i n g , t h e 
Referee dism i s s e d the request f o r h e a r i n g . 

The Referee's d i s m i s s a l order i s s u e d February 16, 1988. 
C l a i m a n t ' s a t t o r n e y t i m e l y requested Board r e v i e w . T h e r e a f t e r , 
c l a i m a n t ' s a t t o r n e y s u b m i t t e d a r e t a i n e r agreement, d e s i g n a t i n g 
the a t t o r n e y t o r e p r e s e n t c l a i m a n t ' s e s t a t e i n these p r o c e e d i n g s . 
The agreement was signed by the Personal R e p r e s e n t a t i v e o f 
c l a i m a n t ' s e s t a t e . 

At t h e time of her death, c l a i m a n t was not m a r r i e d . She 
was a l s o t h e mother of a son, who was a t l e a s t 21 years o f age and 
not l i v i n g a t home. Claimant l e f t no dependents. 

CONCLUSIONS 

S u r v i v a l of a c t i o n s i n workers' compensation cases i s 
governed s t r i c t l y by s t a t u t e . See Majors v. SAIF, 3 Or App 505 
( 1 9 7 0 ) ; C h a r l o t t e Kuklhanek, 37 Van Na t t a 1697, 1698 ( 1 9 8 5 ) . I f 
the worker has f i l e d a request f o r a h e a r i n g pursuant t o ORS 
656.283 and death occurs p r i o r t o the f i n a l d i s p o s i t i o n o f t h e 
r e q u e s t , t h e persons d e s c r i b e d i n ORS 6 5 6 . 2 1 8 ( 5 ) s h a l l be e n t i t l e d 
t o pursue the mat t e r t o f i n a l d e t e r m i n a t i o n of a l l i s s u e s 
p r e s e n t e d by the request f o r h e a r i n g . ORS 6 5 6 . 2 1 8 ( 3 ) . 

The persons e n t i t l e d t o pursue the m a t t e r are those "who 
would have been e n t i t l e d t o r e c e i v e death b e n e f i t s i f t h e i n j u r y 
c a u s i n g t h e d i s a b i l i t y had been f a t a l . " ORS 6 5 6 . 2 1 8 ( 5 ) . Death 
b e n e f i t s are payable t o the worker's s u r v i v i n g spouse, c h i l d r e n 
under the age of 18 y e a r s , or the worker's "dependents." ORS 
6 5 6 . 2 0 4 ( 2 ) , ( 4 ) , and ( 5 ) . Pursuant t o ORS 6 5 6 . 0 0 5 ( 1 0 ) , 
"dependent" r e f e r s t o a s e r i e s of r e l a t i v e s of the deceased worker 
"who at the time of the a c c i d e n t , are dependent i n whole or i n 
p a r t f o r t h e i r s u p p o r t upon t he e a r n i n g s o f the worker." 
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Here, t h e r e c o r d f a i l s t o e s t a b l i s h t h a t c l a i m a n t was 
s u r v i v e d by an i n d i v i d u a l who meets any of the af o r e m e n t i o n e d 
d e f i n i t i o n s . T h e r e f o r e , we conclude t h a t no s t a t u t o r y b e n e f i c i a r y 
e x i s t s t o c o n t i n u e c l a i m a n t ' s c l a i m f o r b e n e f i t s as r a i s e d i n her 
h e a r i n g r e q u e s t . A c c o r d i n g l y , t he request f o r Board review i s 
di s m i s s e d . 

C l a i m a n t ' s a t t o r n e y asks t h a t t h i s case be remanded t o 
the Referee t o p e r m i t t he e s t a t e t o c o l l e c t a b u r i a l a l l o w a n c e . 
The r e q u e s t i s d e n i e d . 

Counsel i s a p p a r e n t l y r e l y i n g on ORS 656.218(5), which 
p r o v i d e s t h a t " [ I ] n the absence of persons [ e n t i t l e d t o r e c e i v e 
death b e n e f i t s ] , a b u r i a l allowance may be p a i d not t o exceed t h e 
l e s s e r of e i t h e r t h e unpaid award or the amount payable by ORS 
656.204." ORS 656.204(1) s t a t e s t h a t i f death r e s u l t s from t he 
a c c i d e n t a l i n j u r y , t h e co s t of b u r i a l , i n c l u d i n g t r a n s p o r t a t i o n of 
the body, s h a l l be p a i d , . n o t t o exceed $3,000 i n any case. 

C l a i m a n t ' s e s t a t e may be e n t i t l e d t o a b u r i a l a l l o w a n c e 
p u r s u a n t t o t h e af o r e m e n t i o n e d s t a t u t e s . Yet, t h i s i s s u e was not 
r a i s e d a t any time p r i o r t o the h e a r i n g or the Referee's o r d e r . 
Rather, the is s u e s i n t h i s case, as s e t f o r t h i n c l a i m a n t ' s 
h e a r i n g r e q u e s t and her counsel's correspondence, p e r t a i n e d t o her 
e n t i t l e m e n t t o med i c a l s e r v i c e s , temporary d i s a b i l i t y , and 
permanent d i s a b i l i t y , p a r t i a l and t o t a l . 

I n c o n c l u s i o n , the e s t a t e ' s e n t i t l e m e n t t o a b u r i a l 
a l l o w a n c e would appear t o remain a v i a b l e i s s u e i f d i r e c t e d t o the 
a p p r o p r i a t e forum. However, because the i s s u e i s not p r o p e r l y 
b e f o r e us, we d e c l i n e t o address i t . F u r thermore, s i n c e we 
conclude t h a t the p r e s e n t case has not been i m p r o p e r l y , 
i n c o m p l e t e l y or o t h e r w i s e i n s u f f i c i e n t l y developed, we f i n d t h a t 
remand i s not a p p r o p r i a t e . See ORS 656.295(5). 

IT IS SO ORDERED. 

MARTIN MANNING, Claimant WCB 87-14815 & 87-13538 
Roger D. W a l l i n g f o r d , Claimant's Attorney A p r i l 25, 1988 
Roberts, et a l . , Defense Attorneys Order Dismissing Request f o r Board 
Schwabe, et a!'., Defense Attorneys Review and D i r e c t i n g Republication 

of Referee's Order (Remanding) 
Gates, McDonald & Co., t h e c l a i m s p r o c e s s i n g agent f o r 

Nor t h Clackamas School D i s t r i c t , a s e l f - i n s u r e d employer, has 
requested Board r e v i e w o f Referee Menashe's o r d e r dated January 22, 
1988. The Referee s e t a s i d e Gates' d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n 
c l a i m f o r h i s c e r v i c a l and t h o r a c i c c o n d i t i o n and upheld Kemper 
In s u r a n c e ' s d e n i a l of c l a i m a n t ' s "new i n j u r y " c l a i m f o r t he same 
c o n d i t i o n . 

Gates concedes t h a t i t s r e q u e s t f o r r e v i e w i s s u b m i t t e d 
more than 30 days a f t e r t h e date of t h e Referee's o r d e r . However, 
e n c l o s i n g a f f i d a v i t s from i t s counsel and c l a i m a n t ' s a t t o r n e y , Gates 
contends t h a t c o p i e s o f the Referee's o r d e r were not m a i l e d t o a l l 
p a r t i e s of i n t e r e s t t o t h e p r o c e e d i n g . Consequently, Gates r e q u e s t s 
t h a t t h i s m a t t e r be r e t u r n e d t o the Referee w i t h d i r e c t i o n s t o 
r e p u b l i s h h i s o r d e r . The request i s g r a n t e d . 
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FINDINGS 

I n accordance w i t h ORS 656.283(5), a t l e a s t 10 days' p r i o r 
n o t i c e of t h e time and p l a c e o f the h e a r i n g was p r o v i d e d t o a l l 
p a r t i e s i n i n t e r e s t by m a i l . Gates, as the s e l f - i n s u r e d employer's 
c l a i m s p r o c e s s i n g agent, r e c e i v e d t h i s n o t i c e as a p a r t y i n i n t e r e s t . 

The Referee's order p u r p o r t s t o l i s t a l l p a r t i e s t o t h e 
pr o c e e d i n g and t h e i r r e s p e c t i v e r e p r e s e n t a t i v e s . The or d e r f u r t h e r 
s t a t e s t h a t c o p i e s were m a i l e d t o each of those l i s t e d . However, the 
l i s t does not c o n t a i n the f u l l and a c c u r a t e name of t h e employer's 
c l a i m s p r o c e s s i n g agent. Rather, t h e order i d e n t i f i e s t h e processor 
as "McDonald." Moreover, no address f o r t h e employer's c l a i m s 
p r o c e s s o r i s s e t f o r t h i n the o r d e r . F i n a l l y , a l t h o u g h t h e ord e r 
r e f e r s t o t h e employer's a t t o r n e y ' s f i r m , t h e f i r m d i d not r e c e i v e a 
copy o f t h e o r d e r . I n s t e a d , c l a i m a n t ' s a t t o r n e y r e c e i v e d two copies 
of t h e Referee's o r d e r . 

A f t e r r e v i e w i n g t h i s r e c o r d , i n c o n j u n c t i o n w i t h t h e 
documents s u b m i t t e d by Gates' a t t o r n e y , we f i n d t h a t a t l e a s t one 
p a r t y i n i n t e r e s t , Gates, d i d not r e c e i v e a copy o f t h e Referee's 
o r d e r . 

CONCLUSIONS 

" P a r t y " means a c l a i m a n t f o r compensation, t h e employer of 
the i n j u r e d worker a t the time o f i n j u r y and t h e i n s u r e r , i f any, o f 
such employer. ORS 656.005(19). A l l n o t i c e s o f proc e e d i n g s r e q u i r e d 
t o be sent under ORS 656.262, 656.265 t o 656.330, 656.382 t o 656.388 
s h a l l be sent t o t h e employer and t h e i n s u r e r , i f any. ORS 656.263. 

A Referee's order s h a l l be m a i l e d t o a l l p a r t i e s i n 
i n t e r e s t . ORS 656.289(2). I f a Referee's o r d e r i s not m a i l e d t o a l l 
p a r t i e s , t h e ord e r i s not f i n a l and i s not s u b j e c t t o Board r e v i e w . 
ORS 656.289(2), ( 3 ) ; Armstrong v. SAIF, 65 Or App 809 ( 1 9 8 3 ) , a f t e r 
remand, 67 Or App 498 (1984); Robert E. Lundeen, 38 Van Natt a 1388 
( 1986 ) . 

Here, t h e Referee's o r d e r was not m a i l e d t o Gates, t h e 
employer's c l a i m s p r o c e s s i n g agent. A l t h o u g h Gates i s not an 
i n s u r e r , as t h e employer's p r o c e s s i n g agent, i t stands as t h e 
f u n c t i o n a l e q u i v a l e n t of one. T h i s c o n c l u s i o n i s f u r t h e r s u p p o r t e d 
by t h e f a c t t h a t , t h r o u g h i t s r e c e i p t o f a N o t i c e o f H e a r i n g , Gates 
was c o n s i d e r e d t o be a p a r t y i n i n t e r e s t . 

Under these c i r c u m s t a n c e s , we conclude t h a t t h e Referee's 
or d e r was not m a i l e d t o a p a r t y i n i n t e r e s t t o the p r o c e e d i n g s . 
T h e r e f o r e , t h e order i s n e i t h e r f i n a l nor s u b j e c t t o our r e v i e w . ORS 
656.289(2), ( 3 ) ; Armstrong v. SAIF, supra; Robert E. Lundeen, supra. 
A c c o r d i n g l y , t h e request f o r review i s dismis s e d as premature. 

A c c o r d i n g l y , t h i s m a t t e r i s remanded t o Referee Menashe 
w i t h i n s t r u c t i o n s t o i s s u e a r e p u b l i s h e d and f i n a l o r d e r b e a r i n g a 
new date of a c t u a l m a i l i n g t o a l l p a r t i e s t o t h i s p r o c e e d i n g , 
i n c l u d i n g t h e i r r e s p e c t i v e r e p r e s e n t a t i v e s . 

IT IS SO ORDERED. 
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JERRY R. MILLER, Claimant 
P a t r i c k Mackin, Claimant's Attorney 
Nelson, e t a l . , Defense Attorneys 
C a r r o l l Smith (SAIF), Defense Attorney 

WCB 87-06381 & 87-10549 
A p r i l 25, 1988 
Order Dismissing Request f o r 

Board Review (Remanding) 
On February 2, 1988, L i b e r t y Northwest I n s u r a n c e 

C o r p o r a t i o n requested Board review of Referee Knudsen's 
February 1 , 1988 "Order on R e c o n s i d e r a t i o n . " On February 16, 
1988, c l a i m a n t f i l e d h i s c r o s s - r e q u e s t f o r review of t h e Referee's 
February 1 , 1988 o r d e r . 

Claimant moves f o r d i s m i s s a l of L i b e r t y ' s r e q u e s t f o r 
r e v i e w , a s s e r t i n g t h a t n e i t h e r h i m s e l f , L i b e r t y ' s i n s u r e d , nor 
SAIF's i n s u r e d was ma i l e d a copy of L i b e r t y ' s r e q u e s t f o r Board 
r e v i e w . Contending t h a t t he Referee's order was not a f i n a l 
o r d e r , L i b e r t y now asks t h a t t h i s case be remanded t o the Hearings 
D i v i s i o n . 

We h o l d t h a t n o t i c e of L i b e r t y ' s r e q u e s t f o r Board 
review was t i m e l y p r o v i d e d t o a l l p a r t i e s t o t h i s p r o c e e d i n g . 
However, s i n c e we conclude t h a t t he Referee's o r d e r was not a 
f i n a l o r d e r , t he r e q u e s t s f o r review are di s m i s s e d and t h i s case 
i s remanded t o the Hearings D i v i s i o n . 

FINDINGS 

The Referee i s s u e d an Opinion and Order on December 3, 
1987. Pursuant t o the Referee's o r d e r , c l a i m a n t was g r a n t e d 
permanent t o t a l d i s a b i l i t y e f f e c t i v e t h e date of the h e a r i n g , 
whereas a D e t e r m i n a t i o n Order had awarded 15 p e r c e n t (48 degrees) 
unscheduled permanent d i s a b i l i t y under h i s low back i n j u r y c l a i m 
w i t h L i b e r t y . . I n a d d i t i o n , L i b e r t y , r a t h e r than t h e SAIF 
C o r p o r a t i o n , was found t o be r e s p o n s i b l e f o r the permanent t o t a l 
d i s a b i l i t y award. F i n a l l y , c l a i m a n t ' s a t t o r n e y was awarded 15 
pe r c e n t of the i n c r e a s e d compensation c r e a t e d by t h e Referee's 
o r d e r , not t o exceed $1,500. 

S h o r t l y t h e r e a f t e r , c l a i m a n t ' s a t t o r n e y s u b m i t t e d an 
a f f i d a v i t i n s u p p o r t of h i s request f o r a d d i t i o n a l a t t o r n e y fees 
and L i b e r t y moved f o r r e c o n s i d e r a t i o n o f the Referee's o r d e r . On 
December 24, 1987, the Referee i s s u e d an Order of Abatement. 
Pursuant t o t h e abatement o r d e r , t h e case was "reopened" and the 
Referee's December 3, 1987 order was "suspended." 

On February 1 , 1988, the Referee i s s u e d an Order on 
R e c o n s i d e r a t i o n , i n which he discu s s e d t he arguments r a i s e d by 
L i b e r t y . The Referee denied the motion f o r r e c o n s i d e r a t i o n . 
Other than denying L i b e r t y ' s m o t i o n , t he Referee's o r d e r c o n t a i n e d 
no f u r t h e r d i r e c t i v e . I n a d d i t i o n , t h e Order on R e c o n s i d e r a t i o n 
n e i t h e r w i thdrew t he Referee's abatement o r d e r nor adhered t o , or 
r e p u b l i s h e d , t h e December 3 , 1987 order." 

On February 2, 1988, L i b e r t y ' s a t t o r n e y r e q u e s t e d Board 
review of t h e Referee's February 1 , 1988 o r d e r . Accompanying t h e 
request was a c e r t i f i c a t e of s e r v i c e by m a i l , which i n d i c a t e d t h a t 
c o p i e s had been p r o v i d e d t o c l a i m a n t ' s a t t o r n e y , SAIF, and SAIF's 
c o u n s e l . N e i t h e r c l a i m a n t , L i b e r t y ' s i n s u r e d , nor SAIF's i n s u r e d 
were m a i l e d a copy of L i b e r t y ' s r e q u e s t f o r r e v i e w . On 
February 5, 1988, t h e Board m a i l e d a computer generated l e t t e r 
acknowledging t h e request f o r review t o a l l p a r t i e s t o t h e 
p r o c e e d i n g . 
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CONCLUSIONS 

A Referee's order i s f i n a l u n l e s s , w i t h i n 30 days a f t e r 
the date on which a copy of the order i s mai l e d t o the p a r t i e s , 
one of the p a r t i e s r e q u e s t s Board review under ORS 656.295. ORS 
656.289(3). Requests f o r Board review s h a l l be m a i l e d t o t h e 
Board and copies of the request s h a l l be ma i l e d t o a l l p a r t i e s t o 
the p r o c e e d i n g b e f o r e the Referee. ORS 656.295(2). Compliance 
w i t h ORS 656.295 r e q u i r e s t h a t s t a t u t o r y n o t i c e of t h e request f o r 
review be ma i l e d or a c t u a l n o t i c e be r e c e i v e d w i t h i n t h e s t a t u t o r y 
p e r i o d . Argonaut Insurance Co. v. Ki n g , 63 Or App 847, 852 (198 3 ) . 

" P a r t y " means a c l a i m a n t f o r compensation, t he employer 
o f t h e i n j u r e d worker a t the time of i n j u r y and t h e i n s u r e r , i f 
any, o f such employer. ORS 656.005(19). A t t o r n e y s are not 
i n c l u d e d w i t h i n t h e s t a t u t o r y d e f i n i t i o n of " p a r t y . " Robert 
Casperson, 38 Van N a t t a 420, 421 (1986). Yet, i n the absence o f a 
showing of p r e j u d i c e t o a p a r t y , t i m e l y s e r v i c e o f a req u e s t f o r 
Board review on t h e a t t o r n e y f o r a p a r t y i s adequate compliance 
w i t h ORS 656.295(2) t o ves t j u r i s d i c t i o n i n the Board. Argonaut 
I n s u r a n c e v. Ki n g , supra, page 850-51; N o l l e n v. SAIF, 23 Or App 
420, 423 (1975 ) , rev den (1976); Robert C. Jagues, 39 Van Na t t a 
299 ( 1 9 8 7 ) . 

Here, n e i t h e r c l a i m a n t nor SAIF's i n s u r e d contends t h a t 
t h e y have been p r e j u d i c e d by not r e c e i v i n g p e r s o n a l n o t i c e o f 
L i b e r t y ' s r e q u e s t f o r r e v i e w . Moreover, s i n c e t h e Board's 
acknowledgment l e t t e r was ma i l e d t o the p a r t i e s o n l y f o u r days 
a f t e r the Referee's o r d e r , we conclude t h a t i t i s more p r o b a b l e 
t h a n not t h a t t h e p a r t i e s r e c e i v e d a c t u a l n o t i c e o f L i b e r t y ' s 
r e q u e s t f o r review w i t h i n the s t a t u t o r y 30-day p e r i o d . See John 
D. F r a n c i s c o , 39 Van Na t t a 332 (198 7 ) ; James L. Sampson, 37 Van 
Na t t a 1549, 1550 (1985). Consequently, we conclude t h a t a l l 
p a r t i e s t o t h i s p r o c e e d i n g r e c e i v e d t i m e l y n o t i c e o f L i b e r t y ' s 
r e q u e s t f o r r e v i e w . 

We t u r n t o the q u e s t i o n o f whether t h e Referee's 
February 1, 1988 order was a f i n a l , a p p e a l a b l e o r d e r . 

A f i n a l order i s one which disposes of a c l a i m so t h a t 
no f u r t h e r a c t i o n i s r e q u i r e d . P r i c e v. SAIF, 296 Or 311, 315 
(1984 ) . A d e c i s i o n which n e i t h e r f i n a l l y denies t h e c l a i m , nor 
a l l o w s i t and f i x e s t h e amount of compensation, i s not an 
app e a l a b l e f i n a l o r d e r . Lindamood v. SAIF, 78 Or App 15, 18 
(1986 ) ; Mendenhall v. SAIF, 16 Or App 136, 139, rev den (197 4 ) . 

Here, t he Referee's December 3, 1987 order f i x e d t h e 
amount of c l a i m a n t ' s compensation, as w e l l as the i n s u r e r t h a t was 
r e s p o n s i b l e f o r the payment of t h a t compensation. Thus, t h e 
Referee's i n i t i a l o r der met the aforementioned d e f i n i t i o n f o r a 
f i n a l o r d e r . Yet, the Referee's December 3, 1987 ord e r was 
"suspended" by v i r t u e of the December 24, 1987 abatement o r d e r . 
Consequently, upon t he issuance of the abatement o r d e r , t h e 
December 3, 1987 order no longer q u a l i f i e d as a f i n a l o r d e r . 

The Referee's February 1, 1988 Order on R e c o n s i d e r a t i o n 
n e i t h e r f i n a l l y disposed o f , nor al l o w e d a c l a i m . Moreover, t h e 
orde r d i d not f i x t he amount of c l a i m a n t ' s compensation. F i n a l l y , 
the February 1, 1988 order n e i t h e r withdrew t h e December 24, 1987 
abatement order nor adhered t o , or r e p u b l i s h e d , t h e December 3, 
1987 o r d e r . I n s t e a d , t h e order merely denied L i b e r t y ' s m o t i o n f o r 
r e c o n s i d e r a t i o n . 



Inasmuch as f u r t h e r a c t i o n b e f o r e t h e Hearings D i v i s i o n 
i s r e q u i r e d as a r e s u l t of the Referee's February 1 , 1988 Order on 
R e c o n s i d e r a t i o n , we conclude t h a t i t i s not a f i n a l a p p e a l a b l e 
o r d e r . P r i c e v. SAIF, supra; Lindamood v. SAIF, supra. 
Consequently, we l a c k j u r i s d i c t i o n t o co n s i d e r t h e i s s u e s r a i s e d 
by the req u e s t s f o r Board r e v i e w . 

A c c o r d i n g l y , t h e req u e s t s f o r Board review are 
d i s m i s s e d . We note t h a t the Referee who is s u e d t h i s o r d e r i s no 
lo n g e r employed by the Board. T h e r e f o r e , t h i s case i s remanded t o 
Referee L i p t o n , t h e P r e s i d i n g Referee f o r the Board's P o r t l a n d 
o f f i c e , w i t h i n s t r u c t i o n s t o is s u e a f i n a l a p p e a l a b l e o r d e r . 

IT IS SO ORDERED. 

MICHAEL MORGAN, Claimant 
Emmons, et a l . , Claimant's Attorneys 
M e r r i l y McCabe (SAIF), Defense Attorney 

WCB 87-07167, 87-13050 & 87-15253 
A p r i l 25, 1988 
Order of Dismissal (Remanding) 

The SAIF C o r p o r a t i o n has requeste d Board r e v i e w o f 
Referee Hayduke's March 10, 1988 o r d e r . We have reviewed t h e 
requ e s t t o dete r m i n e whether we have j u r i s d i c t i o n t o c o n s i d e r i t . 
We conclude t h a t t h e request i s premature. 

FINDINGS 

SAlF's request was f i l e d on A p r i l 1 1 , 1988. Inasmuch as 
A p r i l 9, 1988 and A p r i l 10, 1988 f e l l on a Saturday and Sunday, we 
f i n d t h a t t h e request was t i m e l y f i l e d . See ORS 174.120. 
However, on A p r i l 8, 1988, i n response t o SAIF's m o t i o n f o r 
r e c o n s i d e r a t i o n , P r e s i d i n g Referee Daughtry had i s s u e d an Order o f 
Abatement. 

CONCLUSIONS 

Since t h e Referee's March 10, 1988 ord e r had been abated 
p r i o r t o the f i l i n g of SAIF's request f o r Board r e v i e w , we l a c k 
j u r i s d i c t i o n t o c o n s i d e r the issu e s r a i s e d i n SAIF's r e q u e s t . 
A c c o r d i n g l y , t h e request f o r Board review i s d i s m i s s e d as 
premature. T h i s m a t t e r i s remanded t o P r e s i d i n g Referee Daughtry 
f o r f u r t h e r a c t i o n . 

IT IS SO ORDERED. 

PENNY L. NICKLE, Claimant WCB 87-09156 
Francesconi & Associates, Claimant's Attorneys A p r i l 25, 1988 
Scheminske & Lyons, Defense Attorneys Order on Review 

Reviewed by Board Members Johnson and F e r r i s . 

The i n s u r e r r e q u e s t s review of Referee Bennett's o r d e r 
t h a t awarded c l a i m a n t an a d d i t i o n a l 10 p e r c e n t (32 degrees) 
unscheduled permanent d i s a b i l i t y f o r a back c o n d i t i o n , beyond a 
D e t e r m i n a t i o n Order's p r i o r award of 15 p e r c e n t (48 d e g r e e s ) , 

ISSUE 

The e x t e n t o f c l a i m a n t ' s unscheduled permanent 
d i s a b i l i t y . 
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FINDINGS OF FACT 

Cl a i m a n t , 32 a t h e a r i n g , began t o exp e r i e n c e back p a i n 
i n J u l y 1985, w h i l e w o r k i n g as a warehouse manager. She had no 
h i s t o r y o f p r i o r back d i f f i c u l t i e s . Her warehouse d u t i e s r e q u i r e d 
f r e q u e n t heavy l i f t i n g . I n September 1985, she was taken o f f work 
by Dr. Duewel, her i n i t i a l t r e a t i n g p h y s i c i a n . She f i l e d a c l a i m 
f o r a back s t r a i n i n October 1985, which was accepted by t h e 
i n s u r e r . The f o l l o w i n g month, she r e t u r n e d t o work as an o f f i c e 
r e c e p t i o n i s t . A f t e r a p p r o x i m a t e l y s i x weeks, she was unable t o 
c o n t i n u e working as a r e c e p t i o n i s t due t o in c r e a s e d back p a i n . 

The Orthopaedic C o n s u l t a n t s examined c l a i m a n t i n March 
and September 1986. The C o n s u l t a n t s f e l t t h a t c l a i m a n t ' s 
c o n t i n u i n g c o m p l a i n t s were due t o an i n f l a m m a t o r y c o n d i t i o n . I n 
June 1986, c l a i m a n t began t r e a t i n g w i t h Dr. G r i f f i n , 
r h e u m a t o l o g i s t . G r i f f i n reexamined c l a i m a n t i n October 1986, and 
opined t h a t her i n f l a m m a t o r y c o n d i t i o n had been c o n t r o l l e d . 

L a t e r t h a t month, the i n s u r e r i s s u e d a p a r t i a l d e n i a l o f 
a " c o n c u r r e n t i n f l a m m a t o r y process." The p a r t i a l d e n i a l was not 
appealed. 

I n December 1986, c l a i m a n t was r e l e a s e d t o l i g h t work by 
G r i f f i n . T h e r e a f t e r , she began t r e a t i n g w i t h Dr. M u l l i n s , 
c h i r o p r a c t o r . 

Claimant has a GED c e r t i f i c a t e . Her p r i o r j o b s i n c l u d e d 
p i c k u p and d e l i v e r y f o r Greyhound Package Express, p r e p a r i n g meals 
i n a f l i g h t k i t c h e n f o r American A i r l i n e s , d e l i v e r i n g and 
s e r v i c i n g vending machines, and d r i v i n g a school bus. At the ti m e 
of h e a r i n g , she was employed as a bus d r i v e r . Her p r e s e n t 
p h y s i c a l r e s t r i c t i o n s p r e v e n t her from u n i n t e r r u p t e d s i t t i n g , 
s t a n d i n g , or w a l k i n g f o r more than one hour. She a l s o should not 
l i f t i n excess 25 pounds. Her degree of permanent p h y s i c a l 
impairment i s m i l d . 

Claimant's p r e s e n t o f f - t h e - j o b a c t i v i t i e s i n c l u d e 
p e r i o d i c a l l y l i f t i n g b a l es of hay weig h i n g up t o 80 pounds, 
c a r r y i n g wood i n t o her house t h r e e times a week, and r i d i n g her 
horse e i g h t t o t e n times a year. 

Claimant's i n f l a m m a t o r y c o n d i t i o n r e s o l v e d i n October 
1986. Her pr e s e n t c o m p l a i n t s and permanent p h y s i c a l impairment 
are due t o her compensable J u l y 1985 low back s t r a i n . 

CONCLUSIONS OF LAW 
The c r i t e r i a f o r r a t i n g the e x t e n t of c l a i m a n t ' s 

unscheduled permanent d i s a b i l i t y i s the permanent l o s s o f e a r n i n g 
c a p a c i t y due t o the compensable i n j u r y . ORS 656.214(5). To 
determine c l a i m a n t ' s permanent l o s s of e a r n i n g c a p a c i t y , we 
co n s i d e r her p h y s i c a l impairment as r e f l e c t e d i n the m e d i c a l 
r e c o r d , t h e t e s t i m o n y a t the h e a r i n g , and a l l o f the r e l e v a n t 
s o c i a l and v o c a t i o n a l f a c t o r s s et f o r t h i n OAR 436-30-380 e_t seq. 
We apply these r u l e s as g u i d e l i n e s , not as r e s t r i c t i v e mechanical 
f o r m u l a s . See H a r w e l l v. Argonaut I n s u r a n c e , 296 Or 505, 510 
(1984 ) . 

Here, t he med i c a l e x p e r t s have rendered c o n f l i c t i n g 
o p i n i o n s c o n c e r n i n g c l a i m a n t ' s w o r k - r e l a t e d p h y s i c a l i m p a i r m e n t . 
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I n September 1986, t h e Orthopaedic C o n s u l t a n t s opined t h a t 
c l a i m a n t ' s i n j u r y - r e l a t e d r e s i d u a l s had r e s o l v e d w i t h no permanent 
imp a i r m e n t . A c c o r d i n g t o the C o n s u l t a n t s , c l a i m a n t ' s c o n t i n u i n g 
c o m p l a i n t s were e n t i r e l y due t o a non w o r k - r e l a t e d i n f l a m m a t o r y 
c o n d i t i o n . C o n s i d e r i n g the i n f l a m m a t o r y c o n d i t i o n , t h e 
C o n s u l t a n t s recommended t h a t c l a i m a n t seek " l i g h t e r work" and not 
r e t u r n t o her former warehouse j o b . 

On the o t h e r hand, i n October 1986 Dr. G r i f f i n found 
t h a t c l a i m a n t ' s i n f l a m m a t o r y c o n d i t i o n had been " c o m p l e t e l y 
c o n t r o l l e d . " G r i f f i n f e l t t h a t c l a i m a n t ' s i n j u r y r e l a t e d 
permanent impairment was " m i l d . " I n A p r i l 1987, c l a i m a n t was 
reexamined by Dr. M u l l i n s . M u l l i n s d i d not diagnose any 
i n f l a m m a t o r y c o n d i t i o n . A c c o r d i n g t o M u l l i n s , c l a i m a n t ' s 
permanent impairment was " m i l d . " I n October 1987, M u l l i n s 
recommended t h a t c l a i m a n t a v o i d u n i n t e r r u p t e d s i t t i n g , s t a n d i n g , 
or w a l k i n g f o r more than one hour, and l i f t i n g i n excess of 25 
pounds. 

Absent p e r s u a s i v e reasons t o do o t h e r w i s e , we g e n e r a l l y 
accord g r e a t e r w e i g h t t o the t r e a t i n g p h y s i c i a n ' s o p i n i o n . 
McClendon v. Nabisco Brands, I n c . , 77 Or App 412, 416 ( 1 9 8 6 ) ; 
Weiland v. SAIF, 64 Or App 810 (1983). Given G r i f f i n ' s and, i n 
p a r t i c u l a r , M u l l i n s ' o p p o r t u n i t y t o observe c l a i m a n t on numerous 
o c c a s i o n s , we are more persuaded by t h e i r assessment of c l a i m a n t ' s 
p h y s i c a l r e s t r i c t i o n s and permanent impairment. 

C l a i m a n t ' s m i l d permanent impairment p r e v e n t s her from 
r e t u r n i n g t o her warehouse j o b , which r e q u i r e d f r e q u e n t heavy 
l i f t i n g . Her permanent impairment a l s o l i m i t s her a b i l i t y t o 
p e r f o r m l i g h t e r work, inasmuch as she was unable t o work as a 
r e c e p t i o n i s t . L a s t l y , her h i g h school e d u c a t i o n and l a c k o f 
t r a i n i n g f u r t h e r l i m i t her a b i l i t y t o work i n l i g h t e r o c c u p a t i o n s . 

A c c o r d i n g l y , a f t e r our de novo review of the m e d i c a l 
evidence and l a y t e s t i m o n y , we agree w i t h the Referee t h a t a t o t a l 
award of 25 p e r c e n t unscheduled permanent d i s a b i l i t y a p p r o p r i a t e l y 
compensates c l a i m a n t f o r her l o s s of e a r n i n g c a p a c t i t y . 

C l a i m a n t ' s counsel i s s t a t u t o r i l y e n t i t l e d t o a 
r e a s o n a b l e , c a r r i e r - p a i d a t t o r n e y fee f o r s e r v i c e s rendered on 
Board r e v i e w . ORS 656.382(2). Such a fee i s d e f i n e d as an 
"assessed f e e . " OAR 438-15-005(2). However, we cannot a u t h o r i z e 
an assessed fee unless c l a i m a n t ' s counsel f i l e s an executed 
a t t o r n e y r e t a i n e r agreement and a statement of s e r v i c e s . OAR 
438-15-010(1) & ( 5 ) . Because no statement of s e r v i c e s has been 
r e c e i v e d t o d a t e , an assessed fee s h a l l not be a u t h o r i z e d . 

ORDER 

The Referee's order dated June 4, 1987 i s a f f i r m e d . The 
Board approves the i n s u r e r ' s counsel's requested c l i e n t - p a i d f e e 
f o r s e r v i c e s on r e v i e w , not t o exceed $1,366.50. 

MICHAEL S0CIA, Claimant Own Motion 88-0145M 
Hayner, e t a l . , Claimant's Attorneys A p r i l 25, 1988 
SAIF Corp Legal, Defense Attorney Own Motion Order 

SAIF C o r p o r a t i o n has s u b m i t t e d t o the Board c l a i m a n t ' s 
c l a i m f o r an a l l e g e d worsening of h i s October 25, 1973 i n d u s t r i a l 
i n j u r y . C l a i m a n t ' s a g g r a v a t i o n r i g h t s have e x p i r e d . SAIF 
a u t h o r i z e d t h e s u r g e r y performed on March 8, 1988, but opposes 
c l a i m reopening on t h e b a s i s t h a t c l a i m a n t i s out of t h e work 
f o r c e . _ 3 8 0_ 



Surgery was done on March 8, 1988 and t h e Board can 
reopen the c l a i m on h i s own motion pursuant t o ORS 656.278. 
However, c o n s i d e r a t i o n must be gi v e n t o c l a i m a n t ' s work h i s t o r y . 
O u t r i g h t v. Weyerhaeuser Company, 299 Or 290 ( 1 9 8 5 ) , and Karr v. 
SAIF, 79 Or App 250 ( 1 9 8 6 ) . SAIF contends c l a i m a n t has not worked 
s i n c e about 1985. Claimant contends he has done p a r t t i m e work 
s i n c e 1985, i n c l u d i n g p i c k i n g mushrooms, c u t t i n g wood, h a u l i n g 
t r a s h and p e r f o r m i n g any ot h e r odd jobs he c o u l d f i n d . I n A p r i l 
or May 1987 c l a i m a n t was g i v e n custody of h i s young son and chose 
t o l i v e on A i d t o Dependent C h i l d r e n . The evidence i n d i c a t e s t h a t 
c l a i m a n t removed h i m s e l f from the work f o r c e a t t h a t t i m e . We 
conclude c l a i m a n t i s not e n t i t l e d t o compensation f o r temporary 
t o t a l d i s a b i l i t y d u r i n g r e c o v e r y from s u r g e r y . The req u e s t f o r 
own motion r e l i e f i s hereby d e n i e d . 

IT IS SO ORDERED. 

RAYMOND STEINER, Claimant WCB TP-87024 
Goldberg & Mechanic, Claimant's Attorneys A p r i l 25, 1988 
SAIF Corp Legal, Defense Attorney T h i r d Party Order 
James E. G r i f f i n , A s s i s t a n t Attorney General 

The SAIF C o r p o r a t i o n , as paying agency, has p e t i t i o n e d 
t he Board f o r r e s o l u t i o n of a d i s p u t e c o n c e r n i n g t h e prop e r 
d i s t r i b u t i o n o f the proceeds of a t h i r d p a r t y s e t t l e m e n t . See ORS 
6 5 6 . 5 9 3 ( 3 ) . SAIF seeks an order d i r e c t i n g t h a t i t r e c e i v e an 
amount equal t o t h e balance of c l a i m a n t ' s r e c o v e r y r e m a i n i n g a f t e r 
h i s a t t o r n e y f e e s , c o s t s , and s t a t u t o r y share are deducted from 
h i s t h i r d p a r t y s e t t l e m e n t . 

FINDINGS 

SAIF's d e n i a l of c l a i m a n t ' s o c c u p a t i o n a l disease c l a i m 
f o r c h r o n i c t o x i c encephalopathy was set a s i d e by a Referee's 
o r d e r . The Board a f f i r m e d t h i s order on J u l y 2 1 , 1987. SAIF's 
appeal from t h e Board's order i s c u r r e n t l y pending b e f o r e t h e 
Court o f Appeals. 

Claimant i n i t i a t e d a cause of a c t i o n a g a i n s t a t h i r d 
a r t y . With SAIF's a p p r o v a l , t h e a c t i o n was s e t t l e d f o r 
138,800. A f t e r d e d u c t i n g c l a i m a n t ' s a t t o r n e y f e e s , l i t i g a t i o n 

expenses, and h i s 1/3 s t a t u t o r y share, t h e re m a i n i n g balance o f 
th e t h i r d p a r t y r e c o v e r y equals $57,511.33. SAIF's cl a i m e d l i e n 
i s $ 127,099.34, composed o f $43,926.04 i n a c t u a l c o s t s and 
$83,173.30 i n p r o j e c t e d f u t u r e e x p e n d i t u r e s . 

CONCLUSIONS 

I f a worker r e c e i v e s a compensable i n j u r y due t o t h e 
n e g l i g e n c e or wrong of a t h i r d person not i n the same employ, t h e 
worker s h a l l e l e c t whether t o recover damages from such t h i r d 
p e r s o n . ORS 656.578. The proceeds of any damages re c o v e r e d from 
a t h i r d person by the worker s h a l l be s u b j e c t t o a l i e n o f t h e 
pay i n g agency f o r i t s share of t h e proceeds. ORS 656.593. 

Inasmuch as SAIF i s p r e s e n t l y c o n t i n u i n g t o c o n t e s t t h e 
c o m p e n s a b i l i t y of h i s workers' compensation c l a i m , c l a i m a n t 
contends t h a t SAIF's request i s premature. We agree. 

By v i r t u e o f a Referee and Board o r d e r , c l a i m a n t ' s 
o c c u p a t i o n a l disease c l a i m i s p r e s e n t l y c o n s i d e r e d compensable. 
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Y e t , s i n c e SAIF has appealed these d e c i s i o n s , n e i t h e r o r d e r has 
become f i n a l . See ORS 656.289(3); 656.295(8). Consequently, t h e 
c o m p e n s a b i l i t y of the c l a i m has not been c o n c l u s i v e l y d e t e r m i n e d . 
Because c o m p e n s a b i l i t y remains a t i s s u e , we are c u r r e n t l y 
u n w i l l i n g t o order t h e d i s t r i b u t i o n o f proceeds t o SAIF p u r s u a n t 
t o t h e t h i r d p a r t y s t a t u t e s . 

At a minimum, SAIF a s s e r t s t h a t we have a u t h o r i t y t o 
d i r e c t a p a r t i a l d i s t r i b u t i o n of proceeds equal t o i t s a c t u a l 
c o s t s i n c u r r e d t o d a t e . I n s u p p o r t of i t s c o n t e n t i o n , SAIF c i t e s 
George Bedsaul, 35 Van N a t t a 695 ( 1 9 8 3 ) , where the Board d i r e c t e d 
t h a t a p a y i n g agency be reimbursed from a s e t t l e m e n t f o r temporary 
t o t a l d i s a b i l i t y and m e d i c a l expenses. The Board f u r t h e r o r d e r e d 
t h a t t h e r e m a i n i n g balance of t h e t h i r d p a r t y r e c o v e r y be r e t a i n e d 
u n t i l such t i m e as the i s s u e of permanent d i s a b i l i t y had been 
f i n a l l y d e t e r m i n e d . 

We f i n d Bedsaul d i s t i n g u i s h a b l e . I n Bedsaul and o t h e r 
Board cases i n which a p a r t i a l d i s t r i b u t i o n has been o r d e r e d , See 
John T. E l i c k e r , 40 Van N a t t a 68 (February 19, 1988), John J. 
O ' H a l l o r a n , 34 Van N a t t a 1504 (1982) and Robert B. W i l l i a m s , 37 
Van N a t t a 711 ( 1 9 8 5 ) , the c l a i m ' s c o m p e n s a b i l i t y was not a t 
i s s u e . There was no q u e s t i o n t h a t the i n s u r e r was e n t i t l e d t o a 
p a y i n g agency's l i e n under the t h i r d p a r t y s t a t u t e s . I n s t e a d , t h e 
i s s u e s i n v o l v e d t h e s i z e and dimension of the p a y i n g agency's l i e n 

Here, c o m p e n s a b i l i t y of the c l a i m remains a v i a b l e 
i s s u e . Thus, i t i s u n c l e a r what proceeds from c l a i m a n t ' s 
s e t t l e m e n t w i l l e v e n t u a l l y be s u b j e c t t o t h i r d p a r t y d i s t r i b u t i o n 
p r o v i s i o n s . Because t h i s aspect of t h e d i s t r i b u t i o n i s s u e would 
be rendered moot by a f i n a l d e t e r m i n a t i o n of c o m p e n s a b i l i t y , we 
d e f e r c o n s i d e r a t i o n of the i s s u e u n t i l t he a p p e l l a t e process has 
been completed. 

F i n a l l y , SAIF asks t h a t i t be awarded i n t e r e s t on any sum 
which c l a i m a n t i s d i r e c t e d t o repay. Even i f SAIF were t o have 
r e c e i v e d a p o r t i o n of the proceeds, t h e t h i r d p a r t y s t a t u t e s have 
not a u t h o r i z e d the Board t o g r a n t such a r e q u e s t . See G e r a l d 
H e r r i n g t o n , 35 Van N a t t a 859, 862 ( 1 9 8 3 ) . T h i s r a t i o n a l e a p p l i e s 
e q u a l l y t o c l a i m a n t ' s r e q u e s t f o r an a d d i t i o n a l a t t o r n e y f e e award 

A c c o r d i n g l y , c l a i m a n t ' s a t t o r n e y i s o r d e r e d t o h o l d i n 
t r u s t t he balance of t h e t h i r d p a r t y s e t t l e m e n t r e m a i n i n g a f t e r 
d e d u c t i o n of h i s a t t o r n e y f e e s , l i t i g a t i o n expenses, and s t a t u t o r y 
o n e - t h i r d share. I f t h e c l a i m i s f i n a l l y d etermined t o be 
compensable, c l a i m a n t ' s a t t o r n e y i s ordered t o d i s b u r s e t h e 
r e m a i n i n g balance i n accordance w i t h ORS 6 5 6 . 5 9 3 ( c ) , and ( d ) . Any 
c o n f l i c t c o n c e r n i n g t h i s d i s t r i b u t i o n s h o u l d be p r e s e n t e d t o t h e 
Board f o r r e s o l u t i o n . I n t h e event the c l a i m i s f i n a l l y 
d e t e r m i ned t o be not compensable, t h e p a r t i e s are d i r e c t e d t o 
a d v i s e the Board of t h e c o u r t ' s d e c i s i o n and t h e i r r e s p e c t i v e 
p o s i t i o n s on how t h e d e c i s i o n a f f e c t s SAIF's e n t i t l e m e n t t o 
reimbursement of i t s c l a i m c o s t s under the t h i r d p a r t y s t a t u t e s . 

I T IS SO ORDERED. 
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THOMAS E. STEELE, Claimant WCB 86-09755 
Bennett, Hartman, et a l . , Claimant's Attorneys A p r i l 25, 1988 
A l i c e M. B a r t e l t , Defense Attorney Order on Review 

Reviewed by Board Members Johnson and F e r r i s . 

Claimant r e q u e s t s review of Referee Q u i l l i n a n ' s o r d e r 
which i n c r e a s e d h i s award of unscheduled permanent d i s a b i l i t y f o r 
a back i n j u r y from 15 per c e n t (48 d e g r e e s ) , as awarded by a 
D e t e r m i n a t i o n Order, t o 25 per c e n t (80 d e g r e e s ) . On r e v i e w , t h e 
s o l e i s s u e i s e x t e n t of unscheduled d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

On June 30, 1984, c l a i m a n t i n j u r e d h i s back w h i l e 
w o r k i n g i n an aluminum m i l l . I n i t i a l l y he was t r e a t e d by the 
p l a n t p h y s i c i a n . L a t e r , c l a i m a n t ' s t r e a t i n g p h y s i c i a n , 
Dr. Buxman, r e f e r r e d him t o an o r t h o p e d i c surgeon. A l l t h r e e 
d o c t o r s diagnosed a lumbar and r e n a l c o n t u s i o n . Claimant was 
t r e a t e d c o n s e r v a t i v e l y . 

On December 27, 1984, Dr. Buxman found c l a i m a n t 
m e d i c a l l y s t a t i o n a r y . He i n d i c a t e d c l a i m a n t c o u l d not go back t o 
heavy l a b o r . I n A p r i l 1986, Dr. Buxman r e p o r t e d c l a i m a n t ' s 
p h y s i c a l l i m i t a t i o n s as o c c a s i o n a l l i f t i n g between 11 and 50 
pounds. He a l s o i n d i c a t e d c l a i m a n t should not c a r r y over 25 
pounds. 

A January 1985 D e t e r m i n a t i o n Order g r a n t e d c l a i m a n t 15 
pe r c e n t unscheduled d i s a b i l i t y . A second D e t e r m i n a t i o n Order was 
is s u e d i n J u l y 1986, w i t h no change i n permanent d i s a b i l i t y . 

Upon c o m p l e t i o n of an a u t h o r i z e d t r a i n i n g program i n 
u p h o l s t e r y , c l a i m a n t opened h i s own shop. He c u r r e n t l y works 
20-25 hours per week and earns $400 a month. Claimant worked w i t h 
h i s a t - i n j u r y employer f o r a p p r o x i m a t e l y s i x years and earned 
$14.50 an hour. 

Claimant s u f f e r s c o n t i n u i n g and i n t e r m i t t e n t back 
symptoms. These i n c l u d e s t i f f n e s s and d i s c o m f o r t w i t h p r o l o n g e d 
s t a n d i n g , bending and s t o o p i n g . He has begun a d d i t i o n a l p h y s i c a l 
t h e r a p y under t he care of a c h i r o p r a c t o r . 

At t h e time o f h e a r i n g , c l a i m a n t was 29 years o f age. 
He has a h i g h s c h o o l e d u c a t i o n . Claimant's employment h i s t o r y 
i n c l u d e s b u i l d i n g and r e p a i r , t r u c k d r i v i n g and s m a l l p a r t s 
assembly. He i s c u r r e n t l y s e l f - e m p l o y e d as a f u r n i t u r e 
u p h o l s t e r e r . Claimant cannot r e t u r n t o heavy l a b o r but i s capable 
of work i n t h e moderate c a t e g o r y . He has the p h y s i c a l c a p a c i t y t o 
work more than 20-25 hours per week. 

CONCLUSIONS OF LAW AND OPINION 

The c r i t e r i a f o r r a t i n g t h e e x t e n t of c l a i m a n t ' s 
unscheduled permanent d i s a b i l i t y i s the permanent l o s s o f e a r n i n g 
c a p a c i t y due t o the compensable i n j u r y . ORS 656.214(5). To 
determine c l a i m a n t ' s permanent l o s s of e a r n i n g c a p a c i t y , we 
c o n s i d e r her p h y s i c a l impairment as r e f l e c t e d i n t h e me d i c a l 
r e c o r d , the t e s t i m o n y a t h e a r i n g , and a l l of the r e l e v a n t s o c i a l 
and v o c a t i o n a l f a c t o r s set f o r t h i n OAR 436-30-380, e t seg. We 
appl y these r u l e s as g u i d e l i n e s , not as r e s t r i c t i v e mechanical 
f o r m u l a s . See H a r w e l l v. Argonaut I n s u r a n c e , 296 Or 505, 510 
(1984 ) . _ 3 8 3_ 



Claimant contends t h a t the Referee's award o f an 
a d d i t i o n a l 10 p e r c e n t permanent d i s a b i l i t y does not ad e q u a t e l y 
compensate him f o r h i s permanent l o s s of e a r n i n g c a p a c i t y . We 
d i s a g r e e . 

Claimant i s se l f - e m p l o y e d and earns a p p r o x i m a t e l y $5 an 
hour. His r e s t r i c t i o n s p r e c l u d e him from r e t u r n i n g t o heavy l a b o r 
a t which he earned a p p r o x i m a t e l y t h r e e times as much an hour. 

A worker's p o s t - i n j u r y e a r n i n g s can be evidence of a 
l o s s of e a r n i n g c a p a c i t y . Claimant has s u f f e r e d a r e d u c t i o n i n 
wages as a r e s u l t o f h i s i n d u s t r i a l i n j u r y . However, he has t h e 
p h y s i c a l c a p a c i t y t o work more hours a t h i s c u r r e n t j o b . 
Moreover, he has s k i l l s t o p e r f o r m o t h e r r e m u n e r a t i v e work. 

T h e r e f o r e , we f i n d t h a t the Referee's award o f an 
a d d i t i o n a l 10 p e r c e n t permanent d i s a b i l i t y a d e q u a t e l y compensates 
c l a i m a n t f o r h i s l o s s of e a r n i n g c a p a c i t y . 

ORDER 

The Referee's o r d e r dated A p r i l 28, 1987 i s a f f i r m e d . 

RICHARD F. TAYLOR, Claimant 
Peter 0. Hansen, Claimant's Attorney 
Nelson, et a l . , Defense Attorney 
SAIF Corp Legal, Defense Attorney 

WCB 87-11524 & 87-14282 
A p r i l 25, 1988 
Order Dismissing Request f o r Board 

Review and D i r e c t i n g Republication 
of Referee's Order (Remanding) 

L i b e r t y Northwest Insurance C o r p o r a t i o n has re q u e s t e d 
Board review of the Referee's Order on R e c o n s i d e r a t i o n dated 
January 28, 1988, w h i c h , f o l l o w i n g a December 23, 1987 abatement 
o r d e r , had adhered t o t h e Referee's O p i n i o n and Order dated 
December 9, 1987. The Referee s e t as i d e L i b e r t y ' s d e n i a l o f 
c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r h i s back c o n d i t i o n and, 
i m p l i c i t l y , upheld t h e SAIF C o r p o r a t i o n ' s d e n i a l of c l a i m a n t ' s 
medical s e r v i c e s c l a i m f o r t h e same c o n d i t i o n . 

Counsels f o r L i b e r t y and c l a i m a n t have a d v i s e d t h e Board 
t h a t n e i t h e r SAIF nor i t s a t t o r n e y were m a i l e d a copy o f t h e 
Referee's o r d e r s . Consequently, they r e q u e s t t h a t t h e Referee be 
d i r e c t e d t o r e p u b l i s h a f i n a l o r d e r , m a i l i n g c o p i es t o a l l p a r t i e s 
t o t h e p r o c e e d i n g . We g r a n t t h e r e q u e s t . 

FINDINGS 

None of the Referee's o r d e r s i n d i c a t e t h a t a copy was 
m a i l e d t o SAIF or i t s a t t o r n e y . A f t e r r e v i e w i n g t h i s r e c o r d , i n 
c o n j u n c t i o n w i t h the documents s u b m i t t e d by t h e a t t o r n e y s f o r 
L i b e r t y and c l a i m a n t , we f i n d t h a t SAIF, a s t a t u t o r y p a r t y t o 
these p r o c e e d i n g s , was never m a i l e d a copy o f t h e Referee's 
o r d e r s . 

CONCLUSIONS 

Since t h e o r d e r s were not ma i l e d t o a l l p a r t i e s , t h e y 
are not f i n a l and are not s u b j e c t t o our r e v i e w . ORS 6 5 6 . 2 8 9 ( 2 ) , 
( 3 ) ; Armstrong v. SAIF, 65 Or App 809 ( 1 9 8 3 ) , a f t e r remand, 67 Or 
App 498 ( 1 9 8 4 ) ; Robert E. Lundeen, 38 Van N a t t a 1388 ( 1 9 8 6 ) . 
Inasmuch as t h e Referee's o r d e r s are not f i n a l , L i b e r t y ' s r e q u e s t 
f o r Board r e v i e w i s premature. A c c o r d i n g l y , t h e re q u e s t f o r 
r e v i e w i s d i s m i s s e d . 0 0 / I 



We note t h a t the Referee who is s u e d these o r d e r s i s no 
lo n g e r employed by t h e Board. T h e r e f o r e , t h i s m a t t e r i s r e f e r r e d 
t o t h e P r e s i d i n g Referee w i t h i n s t r u c t i o n s t o i s s u e a r e p u b l i s h e d 
and f i n a l order b e a r i n g a new date o f a c t u a l m a i l i n g t o a l l 
p a r t i e s t o t h i s p r o c e e d i n g , i n c l u d i n g t h e i r r e s p e c t i v e 
r e p r e s e n t a t i v e s . 

IT IS SO ORDERED. 

MICHAEL WHITTAKER, Claimant Own Motion 88-0163M 
SAIF Corp Legal, Defense Attorney A p r i l 25, 1988 

Own Motion Order 
SAIF C o r p o r a t i o n has su b m i t t e d t o the Board c l a i m a n t ' s 

c l a i m f o r an a l l e g e d worsening of h i s A p r i l 18, 1977 i n d u s t r i a l 
i n j u r y . C laimant's a g g r a v a t i o n r i g h t s have e x p i r e d . SAIF opposes 
c l a i m reopening as i t contends c l a i m a n t has removed h i m s e l f from 
t h e work f o r c e . 

Claimant underwent s u r g e r y on March 23, 1988 which has 
been accepted by SAIF. SAIF advised the Board t h a t i t had no 
evidence of c l a i m a n t ' s r e c e n t work h i s t o r y and a l s o a d v i s e d 
c l a i m a n t t h a t he c o u l d send i n o t h e r m a t e r i a l s t o t h e Board f o r 
c o n s i d e r a t i o n . Claimant has not taken advantage o f t h e 
o p p o r t u n i t y t o submit p r o o f of any rec e n t employment. We can o n l y 
conclude, on t h i s r e c o r d , t h a t he has not been g a i n f u l l y employed 
and, t h e r e f o r e , i s not e n t i t l e d t o compensation f o r temporary 
t o t a l d i s a b i l i t y d u r i n g r e c o v e r y from s u r g e r y . C u t r i g h t v. 
Weyerhaeuser Company, 299 Or 290 ( 1 9 8 5 ) , and Karr v. SAIF, 79 Or 
App 250 ( 1 9 8 6 ) . The request f o r own motion r e l i e f i s hereby 
d e n i e d . 

IT IS SO ORDERED. 

CATHERINE WILKERSON, Claimant WCB 85-01964 
Michael B. Dye, Claimant's Attorney A p r i l 25, 1988 
Rick Barber (SAIF), Defense Attorney Order on Remand 

T h i s m a t t e r i s b e f o r e t h e Board on remand from t h e Court 
of Appeals. W i l k e r s o n v. D a v i l a , 88 Or App 298 ( 1 9 8 7 ) . The c o u r t 
r e v e r s e d t h e Board's order i n C a t h e r i n e W i l k e r s o n (WCB 8 5 - 0 1 9 6 4 ) , 
which affirmed the Referee's f i n d i n g t h a t : (T) cTaimant's 
compensable i n j u r y was not a m a t e r i a l c o n t r i b u t i n g cause o f her 
p s y c h i a t r i c c o n d i t i o n ; and ( 2 ) c l a i m a n t was not e n t i t l e d t o an 
a d d i t i o n a l award o f unscheduled permanent d i s a b i l i t y f o r her back 
c o n d i t i o n , beyond a D e t e r m i n a t i o n Order's p r e v i o u s award o f 30 
pe r c e n t (96 d e g r e e s ) . Inasmuch as the Board d i d n o t c o n s i d e r 
c l a i m a n t ' s p s y c h i a t r i c c o n d i t i o n i n r a t i n g t h e e x t e n t o f her 
unscheduled permanent d i s a b i l i t y , t h e c o u r t remanded f o r a 
d e t e r m i n a t i o n of t h a t i s s u e . 

ISSUES 

1 . Whether the i n s t a n t m a t t e r should be remanded t o the 
Hearings D i v i s i o n . 

2. The e x t e n t o f c l a i m a n t ' s unscheduled permanent 
d i s a b l i t y . 
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FINDINGS OF FACT 

At t he h e a r i n g , c l a i m a n t took the p o s i t i o n t h a t her 
unscheduled permanent d i s a b i l i t y was due t o bot h p h y s i c a l and 
p s y c h i a t r i c c o n d i t i o n s . She, as w e l l as her husband, t e s t i f i e d 
r e g a r d i n g her e x t e n t of d i s a b i l i t y . Expert p s y c h i a t r i c and 
p s y c h o l o g i c a l r e p o r t s were a d m i t t e d i n t o e vidence. 

Claimant i s 54 years of age. She i s educated t h r o u g h 
t h e n i n t h grade and has worked p r i m a r i l y as a w a i t r e s s . She has no 
o t h e r t r a i n i n g or e x p e r i e n c e . She cannot l i f t i n excess o f 10 
pounds nor bend, s t o o p , or t w i s t . Her p h y s i c a l r e s t r i c t i o n s 
p r e v e n t her from r e t u r n i n g t o her former t y p e of work. 

I n a d d i t i o n , c l a i m a n t ' s p s y c h i a t r i c c o n d i t i o n has 
reduced her o v e r a l l i n t e l l e c t u a l f u n c t i o n i n g . She has a reduced 
a t t e n t i o n span, poor v e r b a l r e c a l l , and a m i l d degree o f a p h a s i a . 

CONCLUSIONS OF LAW 

1. Whether remand i s a p p r o p r i a t e . 

Claimant has requested t h a t the Board remand t h i s case 
t o t h e Hearings D i v i s i o n so t h a t the r e c o r d r e g a r d i n g her 
p y s c h i a t r i c c o n d i t i o n may be f u l l y developed. We d e c l i n e t o g r a n t 
c l a i m a n t ' s r e q u e s t . 

We may remand t o the Referee should we f i n d t h a t t h e 
r e c o r d has been " i m p r o p e r l y , i n c o m p l e t e l y or o t h e r w i s e 
i n s u f f i c i e n t l y developed." ORS 656.295(5). Here, c l a i m a n t and 
her husband t e s t i f i e d c o n c e r n i n g her e x t e n t of d i s a b i l i t y and 
e x p e r t m e d i c a l o p i n i o n c o n c e r n i n g her p s y c h i a t r i c c o n d i t i o n was 
a d m i t t e d i n t o e v i d ence. Under such c i r c u m s t a n c e s , we conclude 
t h a t t h e r e c o r d i s p r o p e r l y , c o m p l e t e l y , and s u f f i c i e n t l y 
developed. 

2. The e x t e n t o f c l a i m a n t ' s d i s a b i l i t y . 

I n r a t i n g t h e e x t e n t o f c l a i m a n t ' s unscheduled permanent 
d i s a b i l i t y , we c o n s i d e r her l o s s o f e a r n i n g c a p a c i t y and p h y s i c a l 
impairment a t t r i b u t a b l e t o the compensable i n j u r y , and a l l o f t h e 
r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s s e t f o r t h i n OAR 436-30-380 
et seg. We ap p l y these r u l e s as g u i d e l i n e s , not as r e s t r i c t i v e 
mechanical f o r m u l a s . H a r w e l l v. Argonaut I n s u r a n c e Co., 296 Or 
505, 510 ( 1 9 8 4 ) ; F r a i 3 o ~ v . Fred N. Bay News Co., 59 Or App 260 
( 1982 ) . 

F o l l o w i n g our review o f th e m e d i c a l and l a y e v i d e n c e , 
and c o n s i d e r i n g c l a i m a n t ' s p h y s i c a l i m p a i r m e n t , advanced age, 
l i m i t e d e d u c a t i o n and work e x p e r i e n c e , decreased a d a p t a b i l i t y t o 
l i g h t e r o c c u p a t i o n s , reduced mental c a p a c i t y , and e m o t i o n a l and 
p s y c h o l o g i c a l c o n d i t i o n , we conclude t h a t an award o f 50 p e r c e n t 
unscheduled permanent d i s a b i l i t y a p p r o p r i a t e l y compensates 
c l a i m a n t f o r her compensable i n j u r y . 

ORDER 

Claimant i s awarded an a d d i t i o n a l 20 p e r c e n t (64 
degrees) unscheduled permanent d i s a b i l i t y , f o r a t o t a l award t o 
date o f 50 p e r c e n t (160 d e g r e e s ) . Her a t t o r n e y i s awarded an 
approved fee of 25 p e r c e n t of t h i s i n c r e a s e d compensation. The 
a t t o r n e y f e e award s h a l l be payable out of c l a i m a n t ' s compensation. 



STANLEY WILSON, Claimant WCB 87-10010 
Coons & Cole, Claimant's Attorneys A p r i l 25, 1988 
Lester Huntsinger (SAIF), Defense Attorney Second Order of Dismissal 

Claimant has requested r e c o n s i d e r a t i o n of our Order of 
D i s m i s s a l dated February 19, 1988. Concluding t h a t we l a c k e d 
j u r i s d i c t i o n , we dismissed c l a i m a n t ' s request f o r review from a 
Referee's order which concerned a request f o r h e a r i n g from a 
D i r e c t o r ' s proposed o r d e r . Claimant contends t h a t t h e Board has 
j u r i s d i c t i o n t o c o n s i d e r those p o r t i o n s o f the Referee's o r d e r 
which assessed p e n a l t i e s and a t t o r n e y fees f o r t he SAIF 
C o r p o r a t i o n ' s a l l e g e d unreasonable f a i l u r e t o comply w i t h t h e 
D i r e c t o r ' s proposed o r d e r . To a l l o w s u f f i c i e n t time t o c o n s i d e r 
the m o t i o n , we abated our order and g r a n t e d SAIF an o p p o r t u n i t y t o 
respond. Having r e c e i v e d SAIF's response, we have completed our 
f u r t h e r c o n s i d e r a t i o n of t h i s m a t t e r . Consequently, our p r i o r 
o r d e r s are withdrawn and r e p l a c e d by the f o l l o w i n g o r d e r . 

FINDINGS 
I n December 1973 c l a i m a n t s u s t a i n e d a compensable 

i n j u r y . By v i r t u e of an October 1974 D e t e r m i n a t i o n Order, he was 
g r a n t e d permanent t o t a l d i s a b i l i t y . I n 1986 a d i s p u t e arose 
c o n c e r n i n g c l a i m a n t ' s home h e a l t h care s e r v i c e s which were being 
p r o v i d e d by Laura Schaaf, r e g i s t e r e d nurse. I n November 1986 SAIF 
denied r e s p o n s i b i l i t y f o r Schaaf's b i l l i n g s . Claimant requested a 
h e a r i n g . 

The h e a r i n g request was subsequently d i s m i s s e d i n 
accordance w i t h a March 1987 S t i p u l a t i o n and Order. Pursuant t o 
the s t i p u l a t i o n , SAIF r e s c i n d e d i t s d e n i a l and agreed t h a t 
Schaaf's s e r v i c e s were r e a s o n a b l e , necessary, and r e l a t e d t o 
c l a i m a n t ' s compensable i n j u r y . The p a r t i e s f u r t h e r s t i p u l a t e d 
t h a t t h e amount of reimbursement f o r Schaaf's s e r v i c e s would be 
determined by the D i r e c t o r of the Workers' Compensation Department. 

T h e r e a f t e r , the Medical D i r e c t o r of the Workers' 
Compensation Department performed an i n v e s t i g a t i o n and determined 
t h a t reasonable compensation f o r Schaaf's s e r v i c e s would be $3,000 
per month. I n May 1987 the D i r e c t o r of the Workers' Compensation 
Department i s s u e d a "Proposed And F i n a l Order" d i r e c t i n g SAIF t o 
pay Schaaf $3,000 a month b e g i n n i n g i n January 1986 and c o n t i n u i n g 
as l o n g as Schaaf rendered t he same s e r v i c e s t o c l a i m a n t . The 
or d e r f u r t h e r a d vised t he p a r t i e s of t h e i r r i g h t s t o r e q u e s t a 
h e a r i n g b e f o r e t he Hearings D i v i s i o n of the Board. SAIF t i m e l y 
r e q u e s t e d a h e a r i n g . I n response, c l a i m a n t r a i s e d t h e i s s u e o f 
p e n a l t i e s and a s s o c i a t e d a t t o r n e y fees f o r SAIF's a l l e g e d 
unreasonable f a i l u r e t o t i m e l y or f u l l y comply w i t h t h e D i r e c t o r ' s 
Proposed Order. 

CONCLUSIONS 

The Referee found t h a t a f a i r r a t e of compensation f o r 
Schaaf's s e r v i c e s was $1,500 a month. I n a d d i t i o n , t h e Referee 
assessed a 10 p e r c e n t p e n a l t y and $350 a t t o r n e y f e e a g a i n s t t h e 
"amounts unpaid under t he [ D i r e c t o r ' s ] Order." Claimant r e q u e s t e d 
Board r e v i e w . 

SAIF contends t h a t upon i t s i s s u a n c e , t h e Referee's 
order became the f i n a l o r der of the D i r e c t o r . As such, SAIF 
a s s e r t s t h a t review of the order i s o n l y a v a i l a b l e p u r s u a n t t o t h e 

-387-



A d m i n i s t r a t i v e Procedures A c t , ORS 183.310 t o ORS 183.550. I n 
su p p o r t of these c o n t e n t i o n s , SAIF r e l i e s on the Department's 
a d m i n i s t r a t i v e r u l e s c o n c e r n i n g medical s e r v i c e fee d i s p u t e s . 
F o l l o w i n g our review of t h i s m a t t e r , we agree w i t h SAIF's argument. 

I n t h e event of a d i s p u t e about fees between t h e vendor 
o f m e d i c a l s e r v i c e s and the i n s u r e r , e i t h e r may appeal t o t h e 
Medical D i r e c t o r . OAR 4 3 6 - 1 0 - 0 9 0 ( 6 ) ( a ) . The Medical D i r e c t o r 
w i l l i n v e s t i g a t e and a d v i s e t he D i r e c t o r , who may i s s u e an or d e r 
a d v i s i n g e i t h e r p a r t y t o comply. id_. Regardless o f the M e d i c a l 
D i r e c t o r ' s d e c i s i o n , t h e i n j u r e d worker i s not l i a b l e f o r payment 
f o r any s e r v i c e s f o r the t r e a t m e n t of the compensable i n j u r y or 
i l l n e s s . OAR 436-10-090(5). Upon issuance o f the Medical 
D i r e c t o r ' s o r d e r , e i t h e r p a r t y may request a h e a r i n g pursuant t o 
OAR 436-10-110(5). OAR 4 3 6 - 1 0 - 0 9 0 ( 6 ) ( a ) . 

Pursuant t o OAR 436-10-110(5), a h e a r i n g r e l a t i n g t o a 
D i r e c t o r ' s proposed order s h a l l be h e l d by a Referee o f the 
Hearings D i v i s i o n . J u d i c i a l review of the proposed order s h a l l be 
as p r o v i d e d i n ORS 183.310 t o 183.550, except t h a t t h e o r d e r o f 
the Referee s h a l l be a f i n a l o r der of the D i r e c t o r . OAR 
4 3 6 - 1 0 - 1 1 0 ( 5 ) ( a ) . Any person a d v e r s e l y a f f e c t e d or a g g r i e v e d by 
an order of an agency i s e n t i t l e d t o j u d i c i a l r e v iew of a f i n a l 
o r d e r . ORS 183.480(1). J u r i s d i c t i o n f o r j u d i c i a l r e v iew o f a 
c o n t e s t e d cases c o n c e r n i n g f i n a l o r d e r s of agencies i s c o n f e r r e d 
upon t h e Court of Appeals. ORS 183.480(2); 183.482(1). 

Here, the p a r t i e s had p r e v i o u s l y agreed t o submit t h e i r 
m e d i c a l s e r v i c e f ee d i s p u t e t o the D i r e c t o r . Upon submission o f 
t h i s d i s p u t e t o the D i r e c t o r , t h e p r o c e s s i n g of t h e m a t t e r became 
s u b j e c t t o the p r o c e d u r a l framework set f o r t h i n OAR 
436-10-090(6)(a) and OAR 436-10-110(5). That i s , t h e p a r t i e s 
c o u l d r e q u e s t a h e a r i n g from t he D i r e c t o r ' s Proposed Order. Yet, 
upon i t s i s s u a n c e , t he Referee's order became the D i r e c t o r ' s f i n a l 
o r d e r and, as such, review was a v a i l a b l e d i r e c t l y t o t h e Court of 
Appeals and not the Board. See OAR 4 3 6 - 1 0 - 1 1 0 ( 5 ) ( a ) . 

Claimant contends t h a t t h e Board r e t a i n s j u r i s d i c t i o n 
over t h a t p o r t i o n of the Referee's order which p e r t a i n s t o t h e 
assessment of p e n a l t i e s and a t t o r n e y f e e s . We d i s a g r e e . 

The i s s u e of whether SAIF unreasonably f a i l e d t o t i m e l y 
and f u l l y comply w i t h the D i r e c t o r ' s Proposed Order i s 
i n e x t r i c a b l y entwined t o the m e r i t s of the medical s e r v i c e f e e 
d i s p u t e . As p r e v i o u s l y d i s c u s s e d , f o l l o w i n g t h e issuance o f t h e 
Referee's o r d e r , j u r i s d i c t i o n t o c o n s i d e r t h a t d i s p u t e r e s t s w i t h 
t h e Court o f Appeals. ORS 183.480(1), and ( 2 ) ; 183.482(1); OAR 
4 3 6 - 1 0 - 1 1 0 ( 5 ) ( a ) . Claimant has n e i t h e r c i t e d , nor have we f o u n d , 
a u t h o r i t y t h a t would a l l o w f o r , i n e f f e c t , a b i f u r c a t i o n o f t h e 
a p p e l l a t e p r o c e s s . We c o n s i d e r such a p r o p o s i t i o n p a t e n t l y 
i n e f f i c i e n t and c o n t r a r y t o t h e procedures d e s c r i b e d by t h e 
af o r e m e n t i o n e d s t a t u t e s and a d m i n i s t r a t i v e r u l e s . 

Inasmuch as we l a c k j u r i s d i c t i o n t o review t h e Referee's 
o r d e r , t he request f o r review i s d i s m i s s e d . I t i s r e g r e t t a b l e i f 
th e s tatement c o n c e r n i n g t he p a r t i e s ' r i g h t s o f appeal c o n t a i n e d 
i n the Referee's o r d e r m i s l e d c l a i m a n t . However, our j u r i s d i c t i o n 
i s s t a t u t o r y and i n c o r r e c t s t atements of appeal r i g h t s cannot 
expand or c o n t r a c t t h a t j u r i s d i c t i o n . See Gary 0. Soderstrom, 35 
Van N a t t a 1710 (1983) . 

IT IS SO ORDERED. 
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CURTIS BROWN, Claimant WCB 86-04530 
Beers & Zimmerman, Defense Attorneys A p r i l 27, 1988 

Order on Review 
Reviewed by Board Members F e r r i s and C r i d e r . 

C l a i m a n t , pro se, r e q u e s t s review of Referee Neal's 
o r d e r t h a t a f f i r m e d a D e t e r m i n a t i o n Order which d i d not award 
unscheduled permanent d i s a b i l i t y f o r a neck i n j u r y . The i s s u e i s 
permanent d i s a b i l i t y . We a f f i r m the Referee's o r d e r . 

FINDINGS OF FACT 

Cl a i m a n t , 38 years o l d a t the time of h e a r i n g , worked as 
a d r i v e r of a van when he i n j u r e d h i s neck i n a motor v e h i c l e 
a c c i d e n t on November 14, 1983. Claimant d i d not r e t u r n t o work 
a f t e r t h a t d a t e . His c l a i m was accepted by t h e i n s u r e r as a 
n o n d i s a b l i n g i n j u r y . 

Claimant was seen by Dr. Waldram, o r t h o p e d i s t , one week 
f o l l o w i n g the a c c i d e n t . Dr. Waldram diagnosed c e r v i c a l s t r a i n . 
Subsequent x-rays r e v e a l e d some s t r a i g h t e n i n g o f c l a i m a n t ' s 
c e r v i c a l s p i n e s u g g e s t i v e of spasm. 

B e l i e v i n g t h a t c l a i m a n t was capable of r e t u r n i n g t o 
r e g u l a r work, Dr. Waldram r e f u s e d t o a s s i s t c l a i m a n t i n o b t a i n i n g 
w e l f a r e . Claimant s u b s e q u e n t l y t r a n s f e r r e d h i s care t o Kaiser 
Permanente where he was examined by a number o f p h y s i c i a n s . 
Dr. M a r t i n was unable t o a u t h o r i z e t i m e l o s s on the b a s i s of h i s 
f i n d i n g s . Dr. T i l s o n , o r t h o p e d i s t , found no evidence o f 
o r t h o p e d i c or n e u r o l o g i c a l d e f i c i t s . He recommended j o b 
s h e l t e r i n g f o r 60 t o 90 days. Dr. Duckler r e l e a s e d c l a i m a n t t o 
r e g u l a r work w i t h no r a t i n g f o r permanent im p a i r m e n t . 

Claimant d i d not seek medical t r e a t m e n t f o r the next 
y e a r - a n d - a - h a l f . During t h i s t i m e , he was examined by t h e 
Orthopaedic C o n s u l t a n t s who found no n e u r o l o g i c a l or o r t h o p e d i c 
a b n o r m a l i t i e s . F i n d i n g no permanent im p a i r m e n t , t h e y s t a t e d t h a t 
c l a i m a n t c o u l d r e t u r n t o work w i t h o u t r e s t r i c t i o n s . 

F o l l o w i n g the a c c i d e n t , c l a i m a n t c o n s i d e r e d h i m s e l f 
unable t o handle t h e l i f t i n g d u t i e s i n h e r e n t i n h i s p r e - i n j u r y 
j o b . The o n l y work c l a i m a n t has performed s i n c e the a c c i d e n t i s 
o c c a s i o n a l p a i n t i n g or l i g h t - c l e a n i n g j o b s . 

Claimant's c l a i m was c l o s e d by an A p r i l 1 , 1985 
D e t e r m i n a t i o n Order t h a t g r a n t e d c l a i m a n t temporary t o t a l 
d i s a b i l i t y compensation, l e s s time worked, from January 28, 1984 
t h r o u g h February 19, 1984. The order made no award o f permanent 
d i s a b i l i t y . 

I n November 1985, c l a i m a n t began t r e a t i n g w i t h 
Dr. Danis, c h i r o p r a c t o r . Dr. Danis noted a marked s t r a i g h t e n i n g 
of c l a i m a n t ' s c e r v i c a l s p i n e . He commenced t r e a t i n g c l a i m a n t w i t h 
c h i r o p r a c t i c m a n i p u l a t i o n and p h y s i o t h e r a p y . As of the h e a r i n g , 
c l a i m a n t was t r e a t i n g w i t h Dr. Danis once every s i x t o seven weeks. 

A f t e r our de novo review of the r e c o r d , we are not 
persuaded t h a t c l a i m a n t has e x p e r i e n c e d any permanent impairment 
as a r e s u l t of h i s compensable i n j u r y . 
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CONCLUSIONS OF LAW AND OPINION 

I t i s c l a i m a n t ' s burden t o prove t h a t he has i n c u r r e d a 
permanent l o s s of e a r n i n g c a p a c i t y as a r e s u l t o f the November 14, 
1983 a c c i d e n t . ORS 6 5 6 . 2 1 4 ( 5 ) ; Hutcheson v. Weyerhaeuser Co., 288 
Or 5 1 , 56 ( 1 9 7 9 ) . A f i n d i n g of permanent impairment i s a 
c o n d i t i o n precedent t o an award of permanent d i s a b i l i t y . See OAR 
436-30-380. 

C l a i m a n t ' s i n i t i a l t r e a t i n g p h y s i c i a n , Dr. Waldram, and 
h i s p h y s i c i a n s a t Kaiser a l l opined t h a t c l a i m a n t was capable o f 
r e t u r n i n g t o h i s r e g u l a r work. Dr. Duckler e x p r e s s l y noted an 
absence o f permanent impairment. Only Dr. Danis and 
Dr. Bussanich, a c o n s u l t i n g c h i r o p r a c t o r , opined t h a t c l a i m a n t 
e x h i b i t e d evidence of permanent impairment. However, they d i d not 
examine c l a i m a n t u n t i l more than two years f o l l o w i n g t h e 
a c c i d e n t . C o n s i d e r i n g t h i s lapse of ti m e and the pe r s u a s i v e n e s s 
of t h e c o n t r a r y m e d i c a l o p i n i o n s , we choose not t o f o l l o w t h e 
c o n c l u s i o n s of Drs. Danis and Bussanich. 

I n l i g h t o f t h e f a c t t h a t c l a i m a n t underwent no 
t r e a t m e n t f o r an extended p e r i o d of t i m e , m e d i c a l evidence o f t h e 
n a t u r e and degree o f c l a i m a n t ' s c o n t i n u i n g c o m p l a i n t s p r i o r t o 
commencing t r e a t m e n t w i t h Dr. Danis i s l a c k i n g . We are aware t h a t 
m e d i c a l evidence i s not s t a t u t o r i l y r e q u i r e d t o e s t a b l i s h t h e 
e x t e n t of permanent d i s a b i l i t y . G a r b u t t v. SAIF, 297 Or 148 
( 1 9 8 4 ) . We f u r t h e r note t h a t c l a i m a n t t e s t i f i e d t o c o n t i n u i n g 
s i g n i f i c a n t c o m p l a i n t s . However, t he Referee i m p l i e d l y found 
c l a i m a n t t o be an u n r e l i a b l e w i t n e s s based, i n p a r t , upon h i s 
demeanor a t h e a r i n g . C o n s i d e r i n g t h e Referee's o p p o r t u n i t y t o 
observe a w i t n e s s , we g e n e r a l l y d e f e r t o the Referee's 
d e t e r m i n a t i o n of c r e d i b i l i t y and r e l i a b i l i t y . Timothy J. Swodeck, 
39 Van N a t t a 341 (1987 ) . 

I n view o f the r e l a t i v e unpersuasiveness o f c l a i m a n t ' s 
m e d i c a l e x p e r t s , as- w e l l as c l a i m a n t ' s own d i s c r e d i t e d t e s t i m o n y , 
we are not persuaded t h a t he has s u f f e r e d permanent impairment as 
a r e s u l t of h i s compensable neck i n j u r y . Consequently, we f i n d 
t h a t he i s not e n t i t l e d t o an award of unscheduled permanent 
d i s a b i l i t y . 

ORDER 

The Referee's order dated March 30, 1987 i s a f f i r m e d . 

DELBERT G. DAVIS, Claimant WCB 86-09371 
Mai agon & Moore, Claimant's Attorneys A p r i l 27, 1988 
Cummins, et a l . , Defense Attorneys Second Order on Reconsideration 

Claimant has requested r e c o n s i d e r a t i o n o f the Board's Order 
on R e c o n s i d e r a t i o n dated February 5, 1988, which a f f i r m e d i t s p r i o r 
Order on Review t h a t , i n t e r a l i a , awarded c l a i m a n t ' s a t t o r n e y a $500 
a t t o r n e y f e e f o r s e r v i c e s on Board r e v i e w . On March 4, 1988, t h e 
Board's o r d e r was abated and the s e l f - i n s u r e d employer was g r a n t e d an 
o p p o r t u n i t y t o respond. Having r e c e i v e d t h e employer's response, t h e 
Board has r e c o n s i d e r e d t h e m a t t e r . 

S p e c i f i c a l l y , c l a i m a n t ' s a t t o r n e y a s s e r t s t h a t i n a p r i o r 
u n r e l a t e d case he was awarded a $1000 a t t o r n e y f e e f o r s e r v i c e s on 
Board r e v i e w . He a l s o a s s e r t s t h a t he has gained c o n s i d e r a b l e 

-390-



e x p e r t i s e i n r e p r e s e n t i n g i n j u r e d workers w i t h c a r p a l t u n n e l 
syndrome. The employer's a t t o r n e y responds t h a t a l t h o u g h t h e 
r e l a t i v e e x p e r t i s e of c l a i m a n t ' s a t t o r n e y i s a r e l e v a n t f a c t o r , h i s 
fee s hould be based on the time devoted t o t h i s p a r t i c u l a r case. 

Pursuant t o OAR 4 3 8 - 1 5 - 0 1 0 ( 6 ) , t he amount of a reasonable 
a t t o r n e y f e e s h a l l be determined by c o n s i d e r i n g the f o l l o w i n g 
f a c t o r s : ( 1 ) the time devoted t o the case; ( 2 } t h e c o m p l e x i t y o f the 
i s s u e ( s ) i n v o l v e d ; ( 3 ) the value of the i n t e r e s t i n v o l v e d ; ( 4 ) t h e 
s k i l l and s t a n d i n g o f t h e a t t o r n e y s ; ( 5 ) the n a t u r e o f t h e 
pr o c e e d i n g s ; ( 6 ) the r e s u l t secured f o r the r e p r e s e n t e d p a r t y ; ( 7 ) 
the r i s k i n a p a r t i c u l a r case t h a t an a t t o r n e y ' s e f f o r t s may go 
uncompensated; and ( 8 ) the a s s e r t i o n of f r i v o l o u s i s s u e s or 
defenses. See a l s o Barbara A. Wheeler, 37 Van Na t t a 122, 123 
( 1 9 8 5 ) . Our f a i l u r e t o d i s c u s s these f a c t o r s should not be taken t o 
mean t h a t they were not c a r e f u l l y c o n s i d e r e d i n d e t e r m i n i n g a 
reasonable a t t o r n e y f e e . Kenneth E. Choquette, 37 Van Na t t a 927, 928 
( 1 9 8 5 ) . 

Here, c l a i m a n t ' s a t t o r n e y s u b m i t t e d a f o u r and o n e - h a l f 
page Respondent's B r i e f along w i t h c o p i e s o f t h r e e u n r e l a t e d O p i n i o n 
and Orders. The b r i e f "accepted" the Referee's stat e m e n t o f f a c t s . 
C l a i m a n t ' s a t t o r n e y e s t i m a t e s t h a t he spent s i x hours r e v i e w i n g t he 
h e a r i n g ' s t r a n s c r i p t , r e v i e w i n g the A p p e l l a n t ' s B r i e f , and w r i t i n g 
h i s Respondent's B r i e f . The employer's a t t o r n e y suggests t h a t should 
th e Board decide t o i n c r e a s e c l a i m a n t ' s a t t o r n e y ' s f e e , the award 
should not exceed an h o u r l y r a t e of $100 per hour. However, we agree 
t h a t c l a i m a n t ' s a t t o r n e y has developed s i g n i f i c a n t e x p e r t i s e i n the 
c a r p a l t u n n e l area and t h a t an enhanced h o u r l y f ee i s a p p r o p r i a t e . 

F o l l o w i n g our review of the r e c o r d and a f t e r c o n s i d e r a t i o n 
of t h e af o r e m e n t i o n e d f a c t o r s as each p e r t a i n s t o t h i s p a r t i c u l a r 
case, we modify our p r i o r order and f i n d t h a t a reasonable a t t o r n e y 
fee f o r s e r v i c e s on Board review i s $750. 

A c c o r d i n g l y , as m o d i f i e d h e r e i n , we adhere t o and r e p u b l i s h 
our January 20, 1988 Order on Review, e f f e c t i v e t h i s d a t e . 

IT IS SO ORDERED. 

MARVIN R. HEFFLEY, Claimant WCB 87-04796 
Tennyson & Winemiller, Claimant's Attorneys A p r i l 27, 1988 
Carrol Smith (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members F e r r i s and C r i d e r . 

Claimant r e q u e s t s review of Referee Bennett's o r d e r 
t h a t : ( 1 ) i n c r e a s e d t he award of scheduled permanent p a r t i a l 
d i s a b i l i t y f o r h i s l e f t l e g from 35 p e r c e n t (52.5 degrees) t o 45 
p e r c e n t (67.5 d e g r e e s ) ; and ( 2 ) i n c r e a s e d t h e award o f scheduled 
permanent p a r t i a l d i s a b i l i t y f o r h i s r i g h t f o o t from 25 p e r c e n t 
(33.75 degrees) t o 35 p e r c e n t (47.25 d e g r e e s ) . 

ISSUE 

What i s the e x t e n t of c l a i m a n t ' s scheduled permanent 
p a r t i a l d i s a b i l i t y f o r h i s l e f t l e g and r i g h t f o o t ? 

FINDINGS OF FACT 
Claimant s u s t a i n e d b i l a t e r a l comminuted d i s t a l t i b i a l 
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f r a c t u r e s and worsened a p r e e x i s t i n g d e g e n e r a t i v e c o n d i t i o n i n h i s 
l e f t knee on June 26, 1985 i n the course of hj.s employment as a 
t r u c k d r i v e r when he jumped from t h e hood o f a dump t r u c k about 
e i g h t f e e t t o t h e ground t o a v o i d being h i t by a f a l l i n g p i e c e o f 
m e t a l . The an k l e i n j u r i e s were t r e a t e d s u r g i c a l l y by Dr. B a s k i n , 
an o r t h o p e d i c surgeon. The c l a i m was c l o s e d by D e t e r m i n a t i o n 
Order dated February 26, 1987 w i t h scheduled awards o f 35 p e r c e n t 
(52.5 degress) f o r the l e f t l e g and 25 p e r c e n t (33.75 degrees) f o r 
th e r i g h t f o o t . 

C l a imant's l i m i t a t i o n s as a r e s u l t o f t h e i n d u s t r i a l 
a c c i d e n t are as f o l l o w s . Range of motion i n both a n k l e s i s 
l i m i t e d t o 0 degrees of d o r s i f l e x i o n , 20 degrees o f p l a n t a r 
f l e x i o n and 5 degrees of i n v e r s i o n and e v e r s i o n . Claimant i s 
unable t o stand or walk f o r more than an hour due t o b i l a t e r a l 
a n k l e p a i n . He cannot squat, c r a w l or c l i m b . Claimant has f u l l 
range of moti o n i n h i s knee, but ex p e r i e n c e s p a i n and a f e e l i n g o f 
i n s t a b i l i t y w i t h a c t i v i t y . He has never f a l l e n as a r e s u l t o f t h e 
i n s t a b i l i t y . 

OPINION AND CONCLUSIONS 

Ex t e n t of scheduled permanent p a r t i a l d i s a b i l i t y i s 
measured by t h e permanent l o s s of use or f u n c t i o n of t h e i n j u r e d 
member due t o t h e i n d u s t r i a l i n j u r y . ORS 656.214(2). I n 
d e t e r m i n i n g l o s s o f use or f u n c t i o n , we c o n s i d e r t h e me d i c a l and 
la y evidence i n l i g h t of t h e r u l e s s e t f o r t h i n OAR ch a p t e r 436, 
d i v i s i o n 30. We app l y these r u l e s as g u i d e l i n e s , not as 
r e s t r i c t i v e mechanical f o r m u l a s . See SAIF v. Baer, 61 Or App 335, 
337-38, rev den 294 Or 749 (1 9 8 3 ) ; I s a b e l A p a r i c i o , 38 Van N a t t a 
421, 421-22 ( 1 9 8 6 ) . Loss o f use or f u n t i o n does not n e c e s s a r i l y 
c o r r e l a t e w i t h mechanical i m p a i r m e n t , a l t h o u g h mechanical 
impairment i s u s u a l l y an i m p o r t a n t c o n s i d e r a t i o n . See Boyce v. 
Sambo's R e s t a u r a n t , 44 Or App 305, 308 (1 9 8 0 ) . 

Under OAR 436-30-300, mechanical impairment f o r each o f 
c l a i m a n t ' s a n k l e s i s as f o l l o w s : l o s s of i n v e r s i o n , 4.5 p e r c e n t ; 
l o s s of e v e r s i o n , 3 p e r c e n t ; l o s s of d o r s i f l e x i o n , 7 p e r c e n t ; and 
l o s s o f p l a n t a r f l e x i o n , 7 p e r c e n t ; f o r a t o t a l of 21.5 p e r c e n t . 
C o n s i d e r i n g t h e d i s a b l i n g p a i n i n c l a i m a n t ' s a n k l e s , which we r a t e 
as moderate, see OAR 436-30-340(2), and the l i m i t a t i o n s on 
s q u a t t i n g , c r a w l i n g and c l i m b i n g , we conclude t h a t a pro p e r award 
f o r each a n k l e ( f o o t ) i s 35 p e r c e n t . Claimant has no mechanical 
impairment of t h e l e f t knee. C o n s i d e r i n g t h e p a i n and i n s t a b i l i t y 
of c l a i m a n t ' s knee, which we r a t e as m i l d , we conclude t h a t a 
proper award f o r c l a i m a n t ' s knee ( l e g ) i s 15 p e r c e n t . See OAR 
436-30-340(2) & ( 5 ) . C o n v e r t i n g c l a i m a n t ' s l e f t f o o t award t o l e g 
v a l u e , see OAR 436-30-320, and combining i t w i t h t h e award f o r t h e 
knee, see OAR 436-30-005(4); 436-30-350; 436-30-230(4), we 
conclude t h a t a proper award f o r the l e f t l e g i s 42 p e r c e n t . 

The Referee awarded c l a i m a n t 35 p e r c e n t f o r h i s r i g h t 
f o o t ( a n k l e ) and 45 p e r c e n t f o r h i s l e f t l e g ( a n k l e and kne e ) . 
Based upon t h e f o r e g o i n g a n a l y s i s , we conclude t h a t c l a i m a n t has 
f a i l e d t o prove e n t i t l e m e n t t o awards g r e a t e r t h a n those g r a n t e d 
by t h e Referee. 

ORDER 

The Referee's order dated December 2, 1987 i s a f f i r m e d . 
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MATTHEW W. JOHNSON, Claimant WCB 87-14136 
P a t r i c k Lavis, Claimant's Attorney A p r i l 27, 1988 
Nelson, e t a l . , Defense Attorneys Amended Order o f Dismissal 

On March 3 1 , 1988, i n accordance w i t h t h e i n s u r e r ' s 
w i t h d r a w a l o f i t s requ e s t f o r r e v i e w , t h e Board i s s u e d i t s Order 
of D i s m i s s a l . Claimant has requested an i n s u r e r - p a i d a t t o r n e y fee 
f o r p r e v a i l i n g a g a i n s t the i n s u r e r ' s appeal o f the Referee's o r d e r . 

The r e q u e s t f o r an i n s u r e r - p a i d a t t o r n e y f e e i s den i e d . 
Where an i n s u r e r ' s or employer's reques t f o r Board, r e v i e w i s 
dis m i s s e d p r i o r t o a d e c i s i o n on the m e r i t s , c l a i m a n t i s not 
e n t i t l e d t o an a t t o r n e y f e e . A g r i p a c , I n c . v. K i t c h e l , 73 Or App 
132 ( 1 9 8 5 ) ; Leland 0. Bale s , 38 Van Na t t a 25 ( 1 9 8 6 ) ; Rodney C. 
S t r a u s s , 37 Van N a t t a 1212, 1214 ( 1 9 8 5 ) . 

A c c o r d i n g l y , our March 3 1 , 1988 order i s w i t h d r a w n . As 
supplemented h e r e i n , we adhere t o and r e p u b l i s h our March 3 1 , 1988 
o r d e r , e f f e c t i v e t h i s d a t e . 

LANCE E. LEAVITT, Claimant WCB 87-18345 
F l a x e l , Todd, et a l . , Claimant's Attorneys A p r i l 27, 1988 
Dennis Ulsted (SAIF), Defense Attorney Order of Remand 

Claimant requested Board review of Referee Q u i l l i n a n ' s 
o rder t h a t upheld the SAIF C o r p o r a t i o n ' s d e n i a l of c l a i m a n t ' s "new 
i n j u r y " c l a i m f o r h i s c u r r e n t r i g h t elbow and arm c o n d i t i o n . 
P r i o r t o c o n d u c t i n g our r e v i e w , c l a i m a n t asked t h a t t h i s m a t t e r be 
im m e d i a t e l y remanded f o r t h e t a k i n g o f a d d i t i o n a l e v i d e n c e . The 
motion f o r remand i s g r a n t e d . 

FINDINGS 

The r e l e v a n t f a c t s are as f o l l o w s . I n August 1986, 
c l a i m a n t s u s t a i n e d a compensable r i g h t elbow and arm i n j u r y w h i l e 
w o r k i n g f o r a p r i o r employer, i n s u r e d by SAIF. S h o r t l y 
t h e r e a f t e r , he began w o r k i n g w i t h t h e p r e s e n t employer, a l s o 
i n s u r e d by SAIF. On September 2, 1987, c l a i m a n t f i l e d a "new 
i n j u r y " c l a i m , c o n t e n d i n g t h a t he had i n j u r e d h i s r i g h t arm i n 
A p r i l 1987 w h i l e w o r k i n g f o r t h e p r e s e n t employer. 

On September 8, 1987, c l a i m a n t ' s a t t o r n e y a d v i s e d SAIF 
t h a t he was r e p r e s e n t i n g c l a i m a n t and was r e q u e s t i n g a l l c l a i m 
documents c o n c e r n i n g t h e 1986 i n j u r y . I n a d d i t i o n , c l a i m a n t ' s 
a t t o r n e y s t a t e d t h a t a "new i n j u r y " c l a i m r e g a r d i n g t h e 1987 
i n c i d e n t had been f i l e d . On October 9, 1987, c l a i m a n t ' s a t t o r n e y 
p r o v i d e d SAIF w i t h a copy of h i s r e t a i n e r agreement p e r t a i n i n g t o 
c l a i m a n t ' s 1987 i n j u r y c l a i m . 

On October 30, 1987, SAIF denied t h e "new i n j u r y " 
c l a i m . On December 15, 1987, c l a i m a n t requested a h e a r i n g 
c o n c e r n i n g t h i s d e n i a l . Claimant a l s o requested SAIF t o p r o v i d e 
c o p i e s of a l l p r e s e n t and f u t u r e m edical documents and o t h e r 
i n f o r m a t i o n p e r t a i n i n g t o the c l a i m . 

I n November and December 1987 SAIF r e c e i v e d s e v e r a l 
documents c o n c e r n i n g c l a i m a n t ' s r i g h t elbow and arm c o n d i t i o n . 
I n c l u d e d i n these documents were: ( 1 ) September 1987 t h r o u g h 
December 1987 c h a r t notes from Dr. B e r t , c l a i m a n t ' s t r e a t i n g 
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o r t h o p e d i s t ; (2) p h y s i c a l t h e r a p y notes from September 1987 
th r o u g h October 1987; and (3) a December 14, 1987 med i c a l r e p o r t 
from Dr. Whitney, a c o n s u l t i n g o r t h o p e d i s t . 

The a f o r e m e n t i o n e d documents were not p r o v i d e d t o 
c l a i m a n t ' s a t t o r n e y p r i o r t o the January 26, 1988 h e a r i n g . 
Unaware t h a t these m a t e r i a l s had been s u p p l i e d t o SAIF and not 
p r o v i d e d t o him, c l a i m a n t r a i s e d no o b j e c t i o n t o t h e c l o s i n g of 
the h e a r i n g r e c o r d . 

On February 22, 1988, t h e Referee upheld SAIF's d e n i a l . 
F o l l o w i n g c l a i m a n t ' s request f o r Board review from t h e Referee's 
o r d e r , h i s counsel r e c e i v e d a copy o f the afor e m e n t i o n e d 
documents. These m a t e r i a l s were s u p p l i e d i n c o n j u n c t i o n w i t h 
c l a i m a n t ' s 1986 i n j u r y c l a i m w i t h SAIF. 

CONCLUSIONS 

Should we determine t h a t a case has been i m p r o p e r l y , 
i n c o m p l e t e l y , or o t h e r w i s e i n s u f f i c i e n t l y developed, we may remand 
to the Referee f o r f u r t h e r evidence t a k i n g , c o r r e c t i o n , or o t h e r 
necessary a c t i o n . ORS 656.295(5). To m e r i t remand, i t must be 
e s t a b l i s h e d t h a t t h e evidence r e l e v a n t t o the i s s u e s r a i s e d i n t h e 
remand r e q u e s t was u n o b t a i n a b l e w i t h due d i l i g e n c e b e f o r e t h e 
h e a r i n g . See Bernard L. Osborn, 37 Van Natt a 1054, 1055 ( 1 9 8 5 ) , 
a f f ' d mem. 80 Or App 152 (.1986 ) . 

Claimant contends t h a t t h e om i s s i o n o f t h e 
afo r e m e n t i o n e d documents from t h e p r e s e n t r e c o r d r e n d e r s i t 
i n c o m p l e t e l y developed. Moreover, he submits t h a t t h e om i s s i o n o f 
these c h a r t notes and med i c a l r e p o r t from t h e r e c o r d was 
a t t r i b u t a b l e t o SAIF's f a i l u r e t o comply w i t h d i s c o v e r y r u l e s and 
p r o v i d e him w i t h a copy p r i o r t o the h e a r i n g . SAIF responds t h a t 
the m a t e r i a l s were c o n t a i n e d i n the 1986 i n j u r y c l a i m f i l e , r a t h e r 
t h a n t h e 1987 i n j u r y c l a i m f i l e . Since no h e a r i n g r e q u e s t 
c o n c e r n i n g t h e 1986' i n j u r y c l a i m was pending, SAIF a s s e r t s t h a t i t 
was under no o b l i g a t i o n t o p r o v i d e t h e documents. F u r t h e r m o r e , 
SAIF contends t h a t t h e documents do not supply new or a d d i t i o n a l 
e v i d e n c e . Consequently, SAIF argues t h a t t h i s m a t t e r s h o u l d n o t 
be remanded. 

A f t e r c o n d u c t i n g our review o f t h i s m a t t e r , we f i n d t h e 
o m i t t e d c h a r t notes and med i c a l r e p o r t r e l e v a n t t o t h e q u e s t i o n o f 
whether c l a i m a n t ' s i n j u r y c l a i m i s compensable. T h e r e f o r e , we are 
persuaded t h a t the p r e s e n t r e c o r d , w i t h o u t t h e i n c l u s i o n o f t h e 
afo r e m e n t i o n e d documents, i s i n s u f f i c i e n t l y developed. 

F u r t h e r m o r e , we f i n d ' t h a t t h i s o m i s s i o n i s d i r e c t l y 
r e l a t e d t o SAIF's f a i l u r e t o t i m e l y respond t o c l a i m a n t ' s 
a t t o r n e y ' s r e q u e s t s f o r i n f o r m a t i o n c o n c e r n i n g c l a i m a n t ' s r i g h t 
elbow and arm c o n d i t i o n . We do not c o n s i d e r SAIF's a c t i o n s t o 
have been i n t e n t i o n a l . Yet, under these c i r c u m s t a n c e s , we 
conclude t h a t t h e r e p o r t was u n o b t a i n a b l e by c l a i m a n t w i t h due 
d i l i g e n c e p r i o r t o the h e a r i n g . To h o l d o t h e r w i s e would s h i f t t h e 
burden o f o b t a i n i n g an i n s u r e r - g e n e r a t e d r e p o r t t o c l a i m a n t ' s 
counsel when t h e r e p o r t was not f u r n i s h e d t o counsel even though a 
demand f o r t he r e p o r t was made i n accordance w i t h OAR 
438-07-015(2). 

A c c o r d i n g l y , t h e Referee's o r d e r i s v a c a t e d . T h i s case 
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i s remanded t o Referee Q u i l l i n a n w i t h i n s t r u c t i o n s t o r e c o n s i d e r 
t h i s m a t t e r i n l i g h t o f t h i s a d d i t i o n a l e v i dence. 

ORDER 

The Referee's February 22, 1988 order i s vac a t e d . T h i s 
m a t t e r i s remanded t o Referee Q u i l l i n a n f o r f u r t h e r a c t i o n 
c o n s i s t e n t w i t h t h i s o r d e r . 

CLARENCE MISENHIMER, Claimant WCB 87-03439 & 86-09600 
A l i c e M. B a r t e l t , Defense Attorney A p r i l 27, 1988 
Scheminske & Lyons, Defense Attorneys Amended Order o f Dismissal 

Counsel f o r Argonaut Insurance seeks Board a u t h o r i z a t i o n o f 
a c l i e n t - p a i d fee f o r s e r v i c e s rendered which c u l m i n a t e d i n our 
A p r i l 8, 1988 Order of D i s m i s s a l . 

A f t e r review of the statement o f s e r v i c e s and t h e a t t o r n e y 
r e t a i n e r agreement, and c o n s i d e r i n g the f a c t o r s s e t f o r t h i n OAR 
4 3 8 - 1 5 - 0 1 0 ( 6 ) , we approve a fee t o be p a i d by Argonaut Insurance t o 
i t s a t t o r n e y , not t o exceed $440. 

A c c o r d i n g l y , our A p r i l 8, 1988 order i s abated and 
wit h d r a w n . As amended h e r e i n , we adhere t o and r e p u b l i s h our 
A p r i l 8, 1988 order i n i t s e n t i r e t y . The p a r t i e s ' r i g h t s o f appeal 
s h a l l run from the date o f t h i s o r d e r . 

IT IS SO ORDERED. 

ROBERT A. PERINI, Claimant WCB 86-05896 & 86-16035 
Bi s c h o f f & Strooband, Claimant's Attorneys A p r i l 27, 1988 
Brian L. Pocock, Defense Attorney Order on Review 

Reviewed by Board Members C r i d e r and Johnson. 

The s e l f - i n s u r e d employer r e q u e s t s review o f Referee 
Howell's order t h a t g r a n t e d c l a i m a n t an award o f permanent t o t a l 
d i s a b i l i t y i n l i e u of an award by D e t e r m i n a t i o n Order o f 30 p e r c e n t 
(96 degrees) unscheduled permanent p a r t i a l d i s a b i l i t y f o r h i s neck 
and s h o u l d e r s . The is s u e i s e x t e n t of d i s a b i l i t y . 

The Board a f f i r m s and adopts t he order of the Referee. An 
assessed fee would be a p p r o p r i a t e under ORS 6 5 6 . 3 8 2 ( 2 ) and OAR 
438-15-070. No statement of s e r v i c e s , however, has been r e c e i v e d 
from c l a i m a n t ' s a t t o r n e y as r e q u i r e d by OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) and 
438-15-027. We thus cannot a u t h o r i z e an assessed f e e a t t h i s t i m e . 

ORDER 

The Referee's order dated May 8, 1987 i s a f f i r m e d . Counsel 
f o r t h e s e l f - i n s u r e d employer i s a u t h o r i z e d t o b i l l a c l i e n t - p a i d f e e 
of up t o $400 f o r s e r v i c e s on Board r e v i e w . 
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VONE M. POWERS, Claimant WCB 87-06413 
Vick & Gutzler, Claimant's Attorneys A p r i l 27, 1988 
John Motley (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members F e r r i s and C r i d e r . 

Claimant r e q u e s t s review of Referee Zucker's o r d e r t h a t 
d i s m i s s e d h i s r e q u e s t f o r h e a r i n g . 

ISSUE 

Whether the Referee e r r e d i n d i s m i s s i n g c l a i m a n t ' s 
request f o r h e a r i n g . 

FINDINGS OF FACT 

I n A p r i l 1987, c l a i m a n t t i m e l y f i l e d a Request f o r 
H e a r i n g . I n h i s r e q u e s t , c l a i m a n t checked t he box l a b e l e d 
" I n a c t i v e S t a t u s . " The Hearings D i v i s i o n acknowledged c l a i m a n t ' s 
r e q u e s t and i n d i c a t e d t h a t t h e case was being p l a c e d i n i n a c t i v e 
s t a t u s u n t i l January 22, 1988. 

A f t e r t h e SAIF C o r p o r a t i o n f i l e d i t s response, c l a i m a n t 
f i l e d a second r e q u e s t f o r h e a r i n g i n August 1987, which a g a i n 
checked t he box l a b e l e d " I n a c t i v e S t a t u s . " The f o l l o w i n g month, 
c l a i m a n t ' s a t t o r n e y wrote the Hearings D i v i s i o n and i n f o r m e d i t of 
s e v e r a l dates t h a t he would not be a v a i l a b l e f o r h e a r i n g . 

On October 22, 1987, the Hearings D i v i s i o n i s s u e d a 
N o t i c e of H e a r i n g , which set a h e a r i n g f o r December 14, 1987. On 
December 17, 1987, the Referee e n t e r e d an Order of D i s m i s s a l . 

CONCLUSIONS OF LAW 

We may remand t o the Referee should we f i n d t h a t t h e 
r e c o r d has been " i m p r o p e r l y , i n c o m p l e t e l y or o t h e r w i s e 
i n s u f f i c i e n t l y developed. ORS 656.295(5). Here, t h e r e c o r d i s 
dev o i d of any mo t i o n s , correspondence, or e x h i b i t s c o n c e r n i n g t h e 
d i s m i s s a l o f c l a i m a n t ' s r e q u e s t s f o r h e a r i n g . There i s no 
t r a n s c r i p t of a h e a r i n g . The Referee's order c o n t a i n s no 
e x p l a n a t i o n of her d e c i s i o n t o d i s m i s s c l a i m a n t ' s r e q u e s t s f o r 
h e a r i n g . Under such c i r c u m s t a n c e s , we f i n d t h a t t h e r e c o r d b e f o r e 
us has been i m p r o p e r l y , i n c o m p l e t e l y , and i n s u f f i c i e n t l y developed. 

We, t h e r e f o r e , remand t h i s m a t t e r t o the P r e s i d i n g 
Referee w i t h i n s t r u c t i o n s t o as s i g n t h i s m a t t e r t o a Referee t o 
conduct f u r t h e r p r o c e e d i n g s t o determine whether t he d i s m i s s a l 
o r d e r i s j u s t i f i e d . i f t h e Referee f i n d s t h a t d i s m i s s a l i s 
j u s t i f i e d , a f i n a l o r d e r s h a l l i s s u e s e t t i n g f o r t h t h e Referee's 
r e a s o n i n g . Should t he Referee f i n d t h a t c l a i m a n t ' s h e a r i n g 
r e q u e s t s s h o u l d not be d i s m i s s e d , t h i s m a t t e r s h a l l proceed t o 
h e a r i n g on t h e m e r i t s o f the is s u e s r a i s e d i n c l a i m a n t ' s h e a r i n g 
r e q u e s t s and upon c l o s u r e o f t h e h e a r i n g r e c o r d , t h e Referee's 
or d e r s h a l l i s s u e . 

ORDER 

The Referee's o r d e r dated December 17, 1987 i s va c a t e d 
and t h i s m a t t e r i s remanded t o the P r e s i d i n g Referee f o r f u r t h e r 
p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o r d e r . 
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EDWIN R. STOKLEY, Claimant WCB 87-08421 
Welch, Bruun & Green, Claimant's Attorneys A p r i l 27, 1988 
Nelson, et a l . , Defense Attorneys Order of Dismissal (Remanding) 

The i n s u r e r has requested Board review o f Referee 
Zucker's March 14, 1988 and March 16, 1988 o r d e r s . We have 
reviewed t h e re q u e s t s t o determine whether we have j u r i s d i c t i o n t o 
co n s i d e r them. We conclude t h a t t h e re q u e s t s f o r r e v i e w are 
premature. 

FINDINGS 

On March 14, 1988, t he Referee i s s u e d an Op i n i o n and 
Order. On March 16, 1988, the Referee i s s u e d an Order o f 
Abatement, w i t h d r a w i n g t he p r e v i o u s order f o r r e c o n s i d e r a t i o n . 
The i n s u r e r requested Board review of both o r d e r s . The r e q u e s t s 
f o r review were f i l e d on A p r i l 12, 1988. 

CONCLUSIONS 

Since the Referee's March 14, 1988 ord e r had been abated 
p r i o r t o the f i l i n g o f the i n s u r e r ' s r e q u e s t f o r Board r e v i e w , we 
la c k j u r i s d i c t i o n t o co n s i d e r t h e i s s u e s r a i s e d by t h e request f o r 
review o f t h a t o r d e r . Furthermore, because the March 16, 1988 
abatement order n e i t h e r f i n a l l y disposed o f , nor a l l o w e d or f i x e d 
th e amount of c l a i m a n t ' s compensation, i t i s not a f i n a l 
a p p e a l a b l e o r d e r . See P r i c e v. SAIF, 295 Or 3 1 1 , 315 ( 1 9 8 4 ) ; 
Lindamood v. SAIF, 78 Or App 15, 18 ( 1 9 8 6 ) . T h e r e f o r e , we l a c k 
j u r i s d i c t i o n t o c o n s i d e r t h a t order as w e l l . 

A c c o r d i n g l y , t h e re q u e s t s f o r Board review a re dis m i s s e d 
as premature. T h i s m a t t e r i s remanded t o Referee Zucker f o r 
f u r t h e r a c t i o n . 

IT IS SO ORDERED. 

ROBERT D. BURNS, Claimant WCB 86-12488 
Cowling & Heyse l l , Claimant's Attorneys A p r i l 29, 1988 
Luvaas, Cobb, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members F e r r i s and C r i d e r . 

The i n s u r e r r e q u e s t s review of Referee Mongrain's o r d e r 
t h a t s et as i d e i t s p a r t i a l d e n i a l of c l a i m a n t ' s c u r r e n t low back 
c o n d i t i o n . I n i t s b r i e f , the i n s u r e r has discuss e d i n f o r m a t i o n 
from a t r e a t i s e on o r t h o p e d i c s , and i n c l u d e d a photocopy o f a 
l a t e r a l view of the s p i n e . These m a t e r i a l s are not o t h e r w i s e i n 
the h e a r i n g r e c o r d , and cannot be c o n s i d e r e d on Board r e v i e w . 
Groshong v. Montgomery Ward Co., 73 Or App 403 ( 1 9 8 5 ) . As a 
r e s u l t , we t r e a t the p r e s e n t a t i o n o f these m a t e r i a l s as a request 
f o r remand. See Judy A. B r i t t o n , 37 Van Natt a 1262 ( 1 9 8 5 ) . On 
re v i e w , the is s u e s are remand and c o m p e n s a b i l i t y . 

We may remand t o the Referee should we f i n d t h a t t h e 
r e c o r d has been " i m p r o p e r l y , i n c o m p l e t e l y or o t h e r w i s e 
i n s u f f i c i e n t l y developed." ORS 6 5 6 . 2 9 5 ( 5 ) . To m e r i t remand f o r 
c o n s i d e r a t i o n o f a d d i t i o n a l evidence i t must be c l e a r l y shown t h a t 
m a t e r i a l evidence was not o b t a i n a b l e w i t h due d i l i g e n c e a t the 
time of the h e a r i n g . Kienow's Food Stores v. L y s t e r , 79 Or App 
416 ( 1 9 8 6 ) ; D e l f i n a P. Lopez, 37 Van Natt a 164, 170 ( 1 9 8 5 ) . 
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A f t e r de novo r e v i e w , we f i n d t h a t t h e r e c o r d has not 
been i m p r o p e r l y , i n c o m p l e t e l y or o t h e r w i s e i n s u f f i c i e n t l y 
developed. F u r t h e r m o r e , we are persuaded t h a t t h e a d d i t i o n a l 
evidence p r e s e n t e d i n the i n s u r e r ' s b r i e f was o b t a i n a b l e w i t h due 
d i l i g e n c e . A c c o r d i n g l y , remand i s not w a r r a n t e d . 

On the m e r i t s , t h e Board a f f i r m s the ord e r o f t h e 
Referee. 

Claimant f a i l e d t o t i m e l y f i l e h i s b r i e f on re v i e w . 
N e v e r t h e l e s s , he has p r e v a i l e d over an i n s u r e r - i n i t i a t e d r e q u e s t 
f o r r e v i e w . We have p r e v i o u s l y h e l d t h a t ORS 6 5 6 . 3 8 2 ( 2 ) mandates 
an i n s u r e r - p a i d a t t o r n e y fee under such c i r c u m s t a n c e s . Charles D. 
Barney, 39 Van Na t t a 646 ( 1 9 8 7 ) . A c c o r d i n g l y , we award an 
a t t o r n e y f e e commensurate w i t h the e f f o r t s expended and the 
r e s u l t s o b t a i n e d on re v i e w . See OAR 438-47-010. 

ORDER 

The Referee's o r d e r dated March 27, 1987 i s a f f i r m e d . 
Claimant's a t t o r n e y i s awarded $200 f o r s e r v i c e s on Board r e v i e w , 
t o be p a i d by the i n s u r e r . 

ANITA L. KEUSCHER, Claimant WCB 86-06175 
Michael Dye, Claimant's Attorney A p r i l 29, 1988 
Gary Wallmark (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members F e r r i s and C r i d e r . 

Claimant r e q u e s t s review of Referee F o s t e r ' s o r d e r t h a t 
found t h a t c l a i m a n t was not e n t i t l e d t o a d d i t i o n a l temporary 
d i s a b i l i t y b e n e f i t s . On r e v i e w , c l a i m a n t contends t h a t t h e SAIF 
C o r p o r a t i o n was not e n t i t l e d t o c o n s i d e r her unemployment b e n e f i t s 
as "wage e a r n i n g s " f o r purposes of c a l c u l a t i n g her temporary 
d i s a b i l i t y b e n e f i t s . 

ISSUE 

On r e v i e w , t h e i s s u e i s computation of temporary 
d i s a b i l i t y compensation. 

FINDINGS 
The Board adopts the f i n d i n g s of f a c t c o n t a i n e d i n t h e 

" F i n d i n g s " s e c t i o n o f the Referee's o r d e r . 

CONCLUSIONS AND OPINION 

The Board a f f i r m s the order of the Referee, as 
supplemented by the f o l l o w i n g d i s c u s s i o n o f a p p l i c a b l e l e g a l 
p r i n c i p l e s . 

I n c a l c u l a t i n g temporary p a r t i a l d i s a b i l i t y 
compensation, p o s t - i n j u r y wage e a r n i n g s a v a i l a b l e from any k i n d o f 
work are o f f s e t a g a i n s t wages a t the time o f the i n j u r y . ORS 
656.212; OAR 436-60-030. When a worker i s r e c e i v i n g unemployment 
b e n e f i t s by r e p r e s e n t i n g an a b i l i t y t o work, those b e n e f i t s may be 
t r e a t e d as p o s t - i n j u r y wages. Wells v. Pete Walker's Auto Body, 
86 Or App 739 ( 1 9 8 7 ) ; D a n i e l J. Cannon, 35 Van Na t t a 1181 ( 1 9 8 3 ) . 
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ORDER 
The Referee's order dated J u l y 23, 1987 i s a f f i r m e d . 

THOMAS H. WHITTLINGER, Claimant WCB 86-09059 
Olson Law Firm, Claimant's Attorney A p r i l 29, 1988 
John B. Motley (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members F e r r i s and C r i d e r . 

Claimant r e q u e s t s review of Referee Garaventa's o r d e r 
t h a t upheld the SAIF C o r p o r a t i o n ' s d e n i a l o f c u r r e n t c h i r o p r a c t i c 
t r e a t m e n t s as being u n r e l a t e d t o h i s compensable l e f t arm and back 
i n j u r y . On re v i e w , the is s u e i s c o m p e n s a b i l i t y o f c u r r e n t medical 
s e r v i c e s . We a f f i r m . 

FINDINGS OF FACT 
I n J u l y 1983, c l a i m a n t s u s t a i n e d a compensable i n j u r y 

when a stack of s t e e l c e n t e r s s l i p p e d and pinned h i s chest a g a i n s t 
a s t e e l frame. Dr. Saunders, M.D., noted symptoms i n the l e f t 
c h e s t , l a c e r a t i o n s , c o n t u s i o n s , a b r a s i o n s i n the l e f t hand, upper 
l e f t and lower f o r e a r m . A l a c e r a t i o n was s u t u r e d and c l a i m a n t was 
i n s t r u c t e d t o r e t u r n i n 10 days. 

Upon c l a i m a n t ' s r e t u r n , he complained of p a i n i n the 
l e f t elbow. Hot soaks were p r e s c r i b e d and he was t o r e t u r n i n one 
t o t h r e e weeks i f t h e symptoms p e r s i s t e d . Claimant d i d not r e t u r n 
t o Dr. Saunders or seek t r e a t m e n t elsewhere. On August 1 , 1983, 
the c l a i m was accepted as n o n d i s a b l i n g . 

I n February 1986, c l a i m a n t began t r e a t i n g w i t h 
Dr. K e l l e y , c h i r o p r a c t o r , f o r headaches, p a i n , and s t i f f n e s s i n 
the neck. Dr. K e l l e y diagnosed c o s t o - v e r t e b r a l f a c e t syndrome i n 
the r i b area and upper t h o r a c i c s p r a i n . 

The h i s t o r y p r o v i d e d by c l a i m a n t t o Dr. K e l l e y was not 
complete. Alt h o u g h c l a i m a n t i n f o r m e d Dr. K e l l e y o f h i s 
compensable i n j u r y , he d i d not r e p o r t t h a t he had r e c e i v e d 
t r e a t m e n t f o r i t or t h a t he was workin g r e g u l a r hours. 

The t r e a t m e n t c l a i m a n t has been r e c e i v i n g from 
Dr. K e l l e y i s not r e l a t e d t o h i s J u l y 7, 1983 i n j u r y , b ut r a t h e r 
t o h i s s trenuous a c t i v i t i e s and work s i n c e t h e compensable i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 
Claimant contends the t r e a t m e n t he has been r e c e i v i n g 

from Dr. K e l l e y s i n c e February 3, 1986, i s r e l a t e d t o the 
compensable J u l y 7, 1983 i n j u r y . Claimant r e l i e s on Dr. K e l l y ' s 
o p i n i o n t h a t the t r e a t m e n t i s r e l a t e d t o the i n j u r y . 

The Referee reasoned t h a t , because Dr. K e l l e y d i d n o t 
see c l a i m a n t u n t i l two and o n e - h a l f years a f t e r t h e i n j u r y and 
based h i s medical o p i n i o n on i n a c c u r a t e i n f o r m a t i o n c o n c e r n i n g 
t r e a t m e n t and work subsequent t o the i n j u r y but p r i o r t o h i s 
e x a m i n a t i o n , h i s o p i n i o n i s not p e r s u a s i v e . We agree. 

On February 3, 1986, Dr. K e l l e y examined c l a i m a n t . He 
diagnosed c o s t o - v e r t e b r a l f a c e t syndrome w i t h p o s i t i v e r i b s i g n , 
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upper t h o r a c i c s p r a i n / s t r a i n i n j u r y w i t h muscle spasm, and 
b i l a t e r a l s houlder c r e p i t u s . Claimant was t r e a t e d w i t h 
c h i r o p r a c t i c m a n i p u l a t i o n and p h y s i o t h e r a p y . The d o c t o r f e l t t h a t 
the symptoms were c o n s i s t e n t w i t h the h i s t o r y of the i n j u r y as 
p r e s e n t e d by c l a i m a n t . 

Dr. K e l l e y d i d not have an a c c u r a t e medical h i s t o r y . He 
t h o u g h t c l a i m a n t s u f f e r e d back symptoms i m m e d i a t e l y a f t e r t he 
compensable i n j u r y and had not r e c e i v e d t r e a t m e n t f o r them. 
Fu r t h e r m o r e , c l a i m a n t t o l d Dr. K e l l e y t h a t he had not been d o i n g 
heavy l i f t i n g , s t r e t c h i n g , s t r a i n i n g and t w i s t i n g s i n c e the 
i n j u r y . The evidence and t e s t i m o n y i s t o the c o n t r a r y . 

Dr. Saunders, the t r e a t i n g p h y s i c i a n a t the time of the 
1983 a c c i d e n t , t e s t i f i e d t h a t the type of i n j u r y d e s c r i b e d by 
c l a i m a n t i s not the k i n d expected t o cause neck or back s t r a i n . 
He opined t h a t i t was not m e d i c a l l y reasonable t o r e l a t e 
c l a i m a n t ' s c u r r e n t c o n d i t i o n t o the compensable i n j u r y . 

Dr. Saunders had an a c c u r a t e h i s t o r y . He opined t h a t i f 
c l a i m a n t ' s back s t r a i n had been caused by h i s compensable i n j u r y 
the symptoms would have appeared e a r l i e r . He went on t o e x p l a i n 
t h a t the more p r o b a b l e cause of c l a i m a n t ' s p r e s e n t c o n d i t i o n was 
h i s work which r e q u i r e s s u b s t a n t i a l p h y s i c a l movement and 
e x e r t i o n . His o p i n i o n i s the more p e r s u a s i v e . 

Claimant has f a i l e d t o e s t a b l i s h t h a t the t r e a t m e n t he 
sought from Dr. K e l l e y f o r h i s c o n d i t i o n i s r e l a t e d t o the 
compensable J u l y 7, 1983 i n j u r y . 

ORDER 
The Referee's order dated A p r i l 16, 1987 i s a f f i r m e d . 

JESSICA G. BANNESTER, Applicant WCB CV-88003 
Ann K e l l e y , A s s i s t a n t Attorney General May 3, 1988 

Crime V i c t i m Order of Remand 

T h i s m a t t e r i s b e f o r e the Board pursuant t o a p p l i c a n t ' s 
r e q u e s t f o r review c o n c e r n i n g the Department of J u s t i c e ' s F i n d i n g s 
of F a c t , Conclusions and Order on R e c o n s i d e r a t i o n dated 
December 28, 1987. By i t s o r d e r , the Department denied 
compensation t o a p p l i c a n t under the Compensation o f Crime V i c t i m s 
A c t . (ORS Chapter 147). 

The r e c o r d p r o v i d e d t o the Board by the Department 
c o n t a i n s a " S p e c i a l Report" from the i n v e s t i g a t i n g o f f i c e r . T h i s 
r e p o r t was prompted by a p p l i c a n t ' s concerns t h a t the o f f i c e r ' s 
o r i g i n a l r e p o r t i n a c c u r a t e l y r e f l e c t e d events c o n c e r n i n g the 
i n c i d e n t i n q u e s t i o n . Because of these concerns, the o f f i c e r 
a l l o w e d a p p l i c a n t t o p r o v i d e a supplemental r e p o r t , which was 
a t t a c h e d t o the " S p e c i a l Report" and s u b m i t t e d t o the Department. 

The r e c o r d a l s o c o n t a i n s a medical r e p o r t from 
a p p l i c a n t ' s c u r r e n t t r e a t i n g p h y s i c i a n . A l t h o u g h s e v e r a l r e p o r t s 
and m e d i c a l b i l l s a r e , i n the r e c o r d , t h i s r e p o r t i s the o n l y one 
from her t r e a t i n g p h y s i c i a n . Furthermore, the r e p o r t d i s c u s s e s 
a p p l i c a n t ' s p r e s e n t c o n d i t i o n and i t s r e l a t i o n s h i p t o the i n c i d e n t . 
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Both o f the afo r e m e n t i o n e d r e p o r t s were r e c e i v e d by the 
Department a f t e r t h e issuance o f i t s Order on R e c o n s i d e r a t i o n . 
A l t h o u g h these r e p o r t s were not c o n s i d e r e d by the Department, they 
have been forwa r d e d t o the Board as p a r t of "the e n t i r e Department 
r e c o r d . " See OAR 438-82-025. 

We are not a u t h o r i z e d t o c o n s i d e r evidence t h a t has not 
been p r e v i o u s l y c o n s i d e r e d by the Department. ORS 1 4 7 . 1 5 5 ( 5 ) . 
Consequently, we are p r e s e n t l y unable t o review these r e p o r t s . 
Yet, we are a l s o empowered t o conduct proceedings i n any manner 
t h a t w i l l achieve s u b s t a n t i a l j u s t i c e . C o n s i d e r i n g t h e 
af o r e m e n t i o n e d r e p o r t s ' r e l e v a n c y t o the is s u e s c u r r e n t l y on 
a p p e a l , we conclude t h a t s u b s t a n t i a l j u s t i c e would be served by 
the Department's c o n s i d e r a t i o n o f these r e p o r t s . 

A c c o r d i n g l y , t h i s m a t t e r i s remanded t o the Department 
o f J u s t i c e Crime V i c t i m s ' Compensation Program f o r f u r t h e r 
c o n s i d e r a t i o n o f t h i s r e c o r d . The Department i s d i r e c t e d t o 
r e c o n s i d e r t h i s r e c o r d , i n c l u d i n g the af o r e m e n t i o n e d r e p o r t s . 
Should a p p l i c a n t c o n t i n u e t o d i s a g r e e w i t h the Department's 
d e c i s i o n f o l l o w i n g i t s r e c o n s i d e r a t i o n , he may p e t i t i o n t h e Board 
f o r review o f the Department's o r d e r . 

IT IS SO ORDERED. 

CHARLES V. BARNETT, Claimant WCB 87-14849 
F l a x e l , Todd, et a l . , Claimant's Attorneys May 3, 1988 
Davis & Bostwick, Defense Attorneys Order on Review 

Reviewed by Board Members Johnson and F e r r i s . 

Claimant r e q u e s t s review of those p o r t i o n s o f Referee 
Q u i l l i n a n ' s order t h a t : ( 1 ) d e c l i n e d t o assess a p e n a l t y and 
a t t o r n e y f e e f o r an a l l e g e d unreasonable f a i l u r e t o t i m e l y accept 
or deny h i s c l a i m f o r a low back i n j u r y ; and ( 2 ) d e c l i n e d t o 

• assess a p e n a l t y and a t t o r n e y fee f o r an a l l e g e d f a i l u r e t o t i m e l y 
process a medical b i l l . The issu e s are p e n a l t i e s and a t t o r n e y 
f e e s . 

FINDINGS OF FACT 

Claimant i s a 4 0 - y e a r - o l d l a b o r e r who had s e v e r a l p r i o r 
back i n j u r i e s . Claimant o b t a i n e d employment a t P r e c i s i o n Wood 
Concepts ( P r e c i s i o n ) t h r o u g h Express Temporary S e r v i c e s 
( E x p r e s s ) . Claimant was i n t e r v i e w e d and h i r e d by P r e c i s i o n ' s 
s u p e r v i s o r , Rob Robinson, and b e l i e v e d t h a t h i s employer was 
P r e c i s i o n . C laimant's checks f o r h i s wages came t h r o u g h t h e 
Express o f f i c e l o c a t e d i n Redding, C a l i f o r n i a . 

On or about'December 6, 1986, c l a i m a n t had another 
i n c i d e n t of low back p a i n . He o r a l l y r e p o r t e d i t t o h i s 
s u p e r v i s o r -- Robinson — a t P r e c i s i o n on or about December 8, 
1986. He sought medical t r e a t m e n t on December 9, 1986 from Dr. 
Kadas. He was taken o f f work and underwent a CT scan on December 
19, 1986. On January 9, 1987, Dr. Serbu, n e u r o l o g i s t , r e l e a s e d 
c l a i m a n t t o r e t u r n t o work. 

When c l a i m a n t f a i l e d t o r e c e i v e any temporary d i s a b i l i t y 
b e n e f i t s , he made f u r t h e r i n q u i r y of Robinson, who then asked him 
t o complete and s i g n a Form 8 0 1 . Claimant f i l e d t h e c l a i m form on 
January 12, 1987. Someone o t h e r than c l a i m a n t t y p e d i n the name 
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o f t h e employer shown on t h a t form as "Express Temporary 
S e r v i c e s / P r e c i s i o n Wood". The c l a i m form was i m p r i n t e d w i t h t h e 
name of the SAIF C o r p o r a t i o n a t the t o p . The c l a i m was m a i l e d t o 
SAIF, who su b s e q u e n t l y denied the c l a i m on January 29, 1987, on 
the b a s i s t h a t c l a i m a n t was not i n the employ o f i t s i n s u r e d --
the P o r t l a n d branch of Express. 

The Redding, C a l i f o r n i a branch of Express acknowledged 
i n w r i t i n g t h a t i t had n o t i c e o f the c l a i m on February 20, 1987. 
On A p r i l 22, 1987, U n d e r w r i t e r s A d j u s t i n g Company, r e p r e s e n t i n g 
t h e i n s u r e r f o r the Redding, C a l i f o r n i a branch o f Express, 
accepted t he c l a i m . Claimant r e c e i v e d a check drawn A p r i l 29, 
1987, p a y i n g c l a i m a n t temporary d i s a b i l i t y b e n e f i t s f o r t h e p e r i o d 
December 6, 1986, t h r o u g h January 14, 1987. 

A D e t e r m i n a t i o n Order i s s u e d August 3, 1987, awarding 
temporary b e n e f i t s from December 6, 1986 t o January 9, 1987, 
r e s u l t i n g i n a f i v e day overpayment. 

As of November 27, 1987, the b i l l f o r the CT scan had 
not y e t been p a i d . There i s no i n d i c a t i o n i n the r e c o r d as t o 
when or i f U n d e r w r i t e r s has ever r e c e i v e d t h i s b i l l . 

CONCLUSIONS OF LAW AND OPINION 

I t i s a x i o m a t i c t h a t an i n s u r e r has no o b l i g a t i o n t o pay 
a medical b i l l of which i t has no knowledge. The evidence here i s 
t h a t U n d e r w r i t e r s had no knowledge o f the unpaid b i l l f o r t h e CT 
scan. F u r t h e r m o r e , U n d e r w r i t e r s has p a i d a l l o t h e r m e d i c a l 
b i l l s . We conclude t h a t no b a s i s e x i s t s f o r t h e i m p o s i t i o n o f a 
p e n a l t y or a t t o r n e y f e e on t h i s i s s u e . 

The o t h e r i s s u e b e f o r e us i n v o l v e s t h e t i m e l i n e s s of 
U n d e r w r i t e r s acceptance of the c l a i m . An i n s u r e r i s r e q u i r e d t o 
f u r n i s h c l a i m a n t w i t h w r i t t e n n o t i c e o f acceptance or d e n i a l o f a 
c l a i m w i t h i n 60 days a f t e r t h e employer has n o t i c e or knowledge o f 
the c l a i m . ORS 6 5 6 . 2 6 2 ( 6 ) . Claimant argues t h a t Robinson, h i s 
s u p e r v i s o r a t P r e c i s i o n , was the agent o f Express f o r purposes o f 
n o t i c e of h i s c l a i m . Claimant notes t h a t Robinson had n o t i c e o f 
the c l a i m not l a t e r than January 12, 1987, and t h a t t h i s n o t i c e 
should be imputed t o Express. I f we were t o accept t h i s argument, 
then the U n d e r w r i t e r s / E x p r e s s d e n i a l dated A p r i l 22, 1987 would be 
u n t i m e l y . We con c l u d e , however, t h a t we need not address t h i s 
q u e s t i o n . Even i n the absence of a p p l i c a t i o n of an agency t h e o r y , 
Express had n o t i c e of the c l a i m more than 60 days b e f o r e i s s u i n g 
i t s acceptance. 

Express had n o t i c e o f the c l a i m on February 20, 1987, a t 
which time a S t a t e of C a l i f o r n i a r e p o r t - o f - i n j u r y form was 
completed and signed by an Express employee. U n d e r w r i t e r s i s s u e d 
i t s acceptance on A p r i l 22, 1987, s i x t y - o n e days f o l l o w i n g n o t i c e 
of t h e c l a i m . U n d e r w r i t e r s o f f e r e d no e x p l a n a t i o n f o r t h e 
u n t i m e l y acceptance. We conclude t h a t a p e n a l t y and a t t o r n e y f e e 
would g e n e r a l l y be a p p r o p r i a t e under these c i r c u m s t a n c e s . 

However, the Referee p r e v i o u s l y awarded a 25 p e r c e n t 
p e n a l t y f o r u n t i m e l y payment o f temporary b e n e f i t s . We have 
p r e v i o u s l y noted t h a t combined p e n a l t i e s cannot exceed 25 p e r c e n t 
o f t h e compensation "then due." ORS 6 5 6 . 2 6 2 ( 1 0 ) ; Marlene W. 
R i t c h i e , 37 Van N a t t a 1088, 1097 ( 1 9 8 5 ) . We are s t a t u t o r i l y 
c o n s t r a i n e d from awarding an a d d i t i o n a l p e n a l t y beyond t h a t 
awarded by the Referee. 
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There i s a u t h o r i t y , however, f o r an a t t o r n e y f e e f o r 
each unreasonable c l a i m s p r o c e s s i n g v i o l a t i o n r e g a r d l e s s o f 
whether any p e n a l t y may be assessed. See ORS 656.382(1); M i s c h e l 
v. P o r t l a n d General E l e c t r i c Company, F5~Or App 140 (1 9 8 7 ) ; Rob 
Cohen, 39 Van N a t t a 649, 652 (1987). We, t h e r e f o r e , assess an 
a t t o r n e y fee t o be p a i d by U n d e r w r i t e r s f o r i t s u n t i m e l y 
acceptance of c l a i m a n t ' s c l a i m . 

ORDER 

The Referee's order dated December 31, 1987 i s a f f i r m e d 
i n p a r t and rev e r s e d i n p a r t . That p o r t i o n o f the Referee's o r d e r 
t h a t d e c l i n e d t o assess an a t t o r n e y fee f o r the U n d e r w r i t e r s ' 
u n t i m e l y acceptance o f the c l a i m i s r e v e r s e d . C l a i m a n t ' s a t t o r n e y 
i s awarded $250, t o be p a i d by U n d e r w r i t e r s . The remainder o f the 
Referee's order i s a f f i r m e d . 

TERRY L. BILLUPS, Claimant WCB 86-13726 
Peter 0. Hansen, Claimant's Attorney May 3, 1988 
Rankin, VavRosky, et a l . , Defense Attorneys Order on Review (Remanding) 
Ray Smitke (SAIF), Defense Attorney 

Reviewed by Board Members Johnson and C r i d e r . 

Claimant r e q u e s t s review of Referee Fink's o r d e r t h a t 
d i s m i s s e d h i s request f o r h e a r i n g . The i s s u e i s whether d i s m i s s a l 
was a p p r o p r i a t e and, i f n o t , whether remand i s w a r r a n t e d . 

FINDINGS OF FACT 

Claimant compensably i n j u r e d h i s l e f t a n k l e / f o o t i n 
March 1979, w h i l e w o r k i n g as a p s y c h i a t r i c a i d e f o r t h e SAIF 
C o r p o r a t i o n ' s i n s u r e d . As a r e s u l t of the i n j u r y , a p r e e x i s t i n g 
bunion on h i s l e f t f o o t became i r r i t a t e d , n e c e s s i t a t i n g s u r g i c a l 
r e p a i r i n J u l y 1979. F o l l o w i n g the s u r g e r y , he began w o r k i n g as 
an apartment manager. 

A D e t e r m i n a t i o n Order i s s u e d i n September 1979, awarding 
c l a i m a n t 5 p e r c e n t scheduled permanent d i s a b i l i t y . That award was 
in c r e a s e d t o 10 p e r c e n t by a s t i p u l a t i o n . 

I n March 1980, c l a i m a n t underwent a removal o f bone 
spurs i n the l e f t f o o t . A few months l a t e r , he began w o r k i n g f o r 
the i n s t a n t s e l f - i n s u r e d employer as a f a b r i c a t i o n maintenance 
a s s i s t a n t . I n 1981, Dr. Tongue, o r t h o p e d i s t , performed a 
bunionectomy on c l a i m a n t ' s r i g h t f o o t . Claimant was o f f work f o r 
a p p r o x i m a t e l y f o u r months and then r e t u r n e d t o work f o r t h e 
employer. T h e r e a f t e r , he went w i t h o u t medical t r e a t m e n t u n t i l 
r e e x a m i n a t i o n by Dr. Tongue on January 25, 1985. C l a i m a n t , a t 
t h a t , time complained o f c h r o n i c l e f t a n k l e and l e g p a i n . 

I n A p r i l 1985, c l a i m a n t began t o t r e a t w i t h Dr. Schader, 
surgeon. The f o l l o w i n g month, Schader performed an a r t h r o t o m y and 
removal of an osseous loose body i n c l a i m a n t ' s l e f t a n k l e . 

T h e r e a f t e r , c l a i m a n t a p p a r e n t l y requested t h e Board t o 
e x e r c i s e i t s Own Motion a u t h o r i t y and reopen h i s March 1979 l e f t 
f o o t c l a i m . I n June 1985, the Board reopened the c l a i m and 
or d e r e d SAIF t o begin p a y i n g temporary d i s a b i l i t y b e n e f i t s from 
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January 25, 1985 u n t i l proper c l o s u r e . Subsequently, the Board 
c l o s e d t h e c l a i m w i t h temporary d i s a b i l i t y b e n e f i t s payable 
t h r o u g h January 20, 1986, but no award of permanent d i s a b i l i t y . 

I n September 1986, c l a i m a n t f i l e d an o c c u p a t i o n a l 
disease c l a i m a g a i n s t t he i n s t a n t employer. On t h e c l a i m f o r m , 
c l a i m a n t r e p o r t e d t he date o f i n j u r y as "gr a d u a l o n s e t " and s t a t e d : 

"Work a c t i v i t y and c o n d i t i o n s a t [ t h e 
employer] worsened my f o o t c o n d i t i o n , and 
caused back p a i n and s t i f f n e s s do [ s i c ] t o 
change i n the way I c a r r y my w e i g h t . " 

L a t e r t h a t month, the employer denied t he c l a i m on the b a s i s o f 
t i m e l i n e s s and c o m p e n s a b i l i t y . Claimant requested a h e a r i n g . 

I n December 1986, t h e Board i s s u e d an Own Motion 
D e t e r m i n a t i o n On R e c o n s i d e r a t i o n awarding c l a i m a n t 20 p e r c e n t 
scheduled permanent d i s a b i l i t y , i n l i e u of a l l p r e v i o u s awards. 

The next month, Dr. H o f f , o r t h o p e d i s t , reviewed c e r t a i n 
m e d ical r e c o r d s and opined t h a t c l a i m a n t ' s work a c t i v i t i e s a t t h e 
employer were t he major c o n t r i b u t i n g cause of a temporary 
worsening of h i s f o o t and an k l e c o n d i t i o n . 

I n February 1986, t h e employer moved f o r d i s m i s s a l o f 
c l a i m a n t ' s Request f o r H e a r i n g . A c c o r d i n g t o the employer, t he 
d o c t r i n e o f res j u d i c a t a b a r r e d c l a i m a n t from l i t i g a t i n g h i s 
o c c u p a t i o n a l disease c l a i m . One day p r i o r t o the scheduled 
h e a r i n g , t h e Referee heard o r a l argument c o n c e r n i n g t he employer's 
d i s m i s s a l m o t i o n . Two days l a t e r , t h e Referee d i s m i s s e d 
c l a i m a n t ' s Request f o r H e a r i n g , s t a t i n g , i n t e r a l i a : 

"Claimant s u b m i t t e d t o s u r g e r y i n May, 1985 
by Dr. Schader. I n November, 1985 he f i r s t 
c o n s u l t e d Dr. H o f f . * * * Ho f f r e c o r d s i n 
p a r t t h a t c l a i m a n t ' s work a c t i v i t i e s a t 
[ t h e employer] i s what 'aggravated a 
s i g n i f i c a n t p o r t i o n of h i s symptoms.' 

"Based on a l l of the medical d o c u m e n t a t i o n , 
t o g e t h e r w i t h argument by [ t h e employer's 
a t t o r n e y ] i n her Motion t o Dismiss, I 
conclude t h e motion ought t o be g r a n t e d . " 

CONCLUSIONS OF LAW AND OPINION 

The Referee s h o u l d n o t have d i s m i s s e d c l a i m a n t ' s Request 
f o r H e a r i n g . 

The d o c t r i n e o f res j u d i c a t a "bars c l a i m s which were or 
c o u l d have been l i t i g a t e d i n the p r i o r p r o c e e d i n g . " C o n s o l i d a t e d 
F r e i g h t w a y s v. P o e l w i j k , 81 Or App 311, 315 (1 9 8 6 ) ; see a l s o 
M i l l i o n v. SAIF, 45 Or App 1097, 1102 (1 9 8 0 ) . 

Here, no wo r k e r s ' compensation p r o c e e d i n g has o c c u r r e d 
s i n c e t h e employer denied c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m . 
Even the c l a i m a g a i n s t SAIF, which had been reopened under t h e 
Board's own motion a u t h o r i t y i n June 1985, had been c l o s e d as o f 
February 10, 1 9 8 6 — s e v e n months b e f o r e the o c c u p a t i o n a l , d i s e a s e 
c l a i m was denied by the employer. Claimant d i d r e q u e s t t h a t t h e 
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Board r e c o n s i d e r i t s order c l o s i n g the own motion case. That 
request r e s u l t e d i n the Board's December 1986 o r d e r , g r a n t i n g an 
a d d i t i o n a l award of permanent p a r t i a l d i s a b i l i t y . However, no new 
i s s u e s c o u l d have been r a i s e d i n the request f o r r e c o n s i d e r a t i o n . 
Thus, a f t e r the time the c o m p e n s a b i l i t y i s s u e was j o i n e d by 
issuance of the employer's d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l 
disease c l a i m , no Board pr o c e e d i n g o c c u r r e d i n which any 
a d d i t i o n a l i s s u e s c o u l d have been r a i s e d . 

The employer n e v e r t h e l e s s contends t h a t , even though t h e 
o c c u p a t i o n a l disease i s s u e had not been framed by the f i l i n g o f a 
c l a i m and issuance of a d e n i a l , when c l a i m a n t sought an own motion 
reopening of h i s 1979 i n j u r y c l a i m , c l a i m a n t i s b a r r e d by res 
j u d i c a t a p r i n c i p l e s from l i t i g a t i n g the d e n i a l now. We understand 
t h e employer t o argue t h a t the o c c u p a t i o n a l disease c l a i m and the 
own motion reopening each seek t o a s s i g n r e s p o n s i b i l i t y f o r a 
s i n g l e c o n d i t i o n t o a d i f f e r e n t e m p l o y e r / i n s u r e r and, t h e r e f o r e , 
t h a t they must be l i t i g a t e d i n a s i n g l e p r o c e e d i n g . A l t h o u g h i t 
has been the Board's p r a c t i c e t o c o n s o l i d a t e pending cases f o r 
h e a r i n g where c o n s o l i d a t i o n i s necessary i n the i n t e r e s t s o f 
economy, n e i t h e r the s t a t u t e nor the r u l e s r e q u i r e a c l a i m a n t t o 
e x p e d i t e f i l i n g o f a c l a i m a g a i n s t one i n s u r e r s i m p l y because a 
r e l a t e d c l a i m i s pending b e f o r e the Hearings D i v i s i o n . Thus, 
because t h e r e was no d i s p u t e c o g n i z a b l e i n any p r o c e e d i n g b e f o r e 
the Board a t the time of any p r i o r p r o c e e d i n g , c l a i m a n t i s not 
b a r r e d from r a i s i n g t h i s o c c u p a t i o n a l disease i s s u e . 

Moreover, even i f the employer's d e n i a l had i s s u e d 
b e f o r e the own motion p r o c e e d i n g was completed by c l o s u r e o f the 
1979 c l a i m , c l a i m a n t c o u l d not have l i t i g a t e d t he disease c l a i m 
a g a i n s t the i n s u r e r i n the own motion p r o c e e d i n g . The Board's own 
motion j u r i s d i c t i o n o n l y extends t o "former f i n d i n g s , o r d e r s or 
awards" and t o s i t u a t i o n s i n which c l a i m a n t ' s a g g r a v a t i o n r i g h t s 
under ORS 656.273 on the former i n j u r y have e x p i r e d . Here, 
c l a i m a n t ' s o c c u p a t i o n a l disease c l a i m was a new c l a i m . I t had 
never been accepted. No o r d e r had i s s u e d w i t h r e s p e c t t o i t . 
Having never been c l o s e d , a g g r a v a t i o n r i g h t s under t h i s c l a i m had 
not begun t o r u n . Inasmuch as t h e r e have been no " f i n d i n g s , 
o r d e r s or awards" c o n c e r n i n g the 1986 o c c u p a t i o n a l disease c l a i m , 
no i s s u e p e r t a i n i n g t o t h a t c l a i m was e i t h e r r a i s e d or r a i s a b l e i n 
the own motion p r o c e e d i n g . A c c o r d i n g l y , res j u d i c a t a does not 
a p p l y t o the i n s t a n t case and does not bar c l a i m a n t ' s r e q u e s t f o r 
h e a r i n g . 

F u r t h e r , i n d i s m i s s i n g c l a i m a n t ' s r e q u e s t f o r h e a r i n g , 
the Referee r e l i e d , i n p a r t , upon the medical r e c o r d . 
S p e c i f i c a l l y , the order r e f e r s t o Dr. H o f f ' s November 1985 
n o t a t i o n t h a t c l a i m a n t ' s work a c t i v i t i e s "aggravated a s i g n i f i c a n t 
p o r t i o n of h i s symptoms." We understand t h i s r e f e r e n c e t o suggest 
t h a t — b e c a u s e Dr. H o f f made the quoted comments more tha n 180 days 
b e f o r e the o c c u p a t i o n a l disease c l a i m was f i l e d — t h e c l a i m was not 
f i l e d w i t h i n the time p e r i o d p r e s c r i b e d by former ORS 656.807(1). 
I f so, the Referee e r r e d i n d e c i d i n g the t i m e l i n e s s i s s u e w i t h o u t 
h e a r i n g . 

We may remand t o the Referee i f we f i n d t h a t t h e r e c o r d 
has been " i m p r o p e r l y , i n c o m p l e t e l y or o t h e r w i s e i n s u f f i c i e n t l y 
developed." ORS 656.295(5). Here, we f i n d t h a t inasmuch as t h e 
Referee i m p r o p e r l y d i s m i s s e d c l a i m a n t ' s request f o r h e a r i n g , 
remand i s a p p r o p r i a t e . 
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ORDER 
The Referee's d i s m i s s a l order dated February 1 1 , 1987, 

i s r e v e r s e d and t h i s m a t t e r i s remanded t o the Hearings D i v i s i o n 
f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o r d e r . 

CARL R. BRADLEY, Claimant WCB 86-17149 & 86-14461 
Francesconi & Associates, Claimant's Attorneys May 3, 1988 
Schwabe, et a l . , Defense Attorneys Order on Review 
Roberts, et a l . , Defense Attorneys 

Reviewed by Board Members C r i d e r and F e r r i s . 

Claimant r e q u e s t s review and Maryland C a s u a l t y Company 
c r o s s - r e q u e s t s review o f Referee Thye's or d e r t h a t : (1) s e t a s i d e 
Maryland C a s u a l t y ' s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a low 
back c o n d i t i o n ; (2) upheld CIGNA Insurance Companies' d e n i a l o f 
c l a i m a n t ' s "new i n j u r y " c l a i m f o r the same c o n d i t i o n ; and (3) d e c l i n e d 
t o award c l a i m a n t ' s a t t o r n e y a fee f o r s e r v i c e s a t h e a r i n g . No b r i e f s 
were s u b m i t t e d on Board review. We a f f i r m . 

ISSUES 

1. R e s p o n s i b i l i t y f o r c l a i m a n t ' s low back c o n d i t i o n . 

2. A t t o r n e y fees i n a r e s p o n s i b i l i t y case. 

FINDINGS OF FACT 

Claimant i s a 32-year o l d warehouse s u p e r v i s o r who i n j u r e d 
h i s low back l o w e r i n g a box on August 7, 1985 w h i l e w o r k i n g f o r 
T r a n s p a c i f i c E n t e r p r i s e s , Maryland C a s u a l t y ' s i n s u r e d . An i n t e r n i s t 
diagnosed l u m b o s a c r a l s t r a i n and f a c e t syndrome w i t h s c i a t i c n o t c h 
t e n d e r n e s s . The day f o l l o w i n g the a c c i d e n t , c l a i m a n t sought t r e a t m e n t 
from Dr. Kennedy, a c h i r o p r a c t o r , who found c l a i m a n t t o be i n "severe" 
p a i n and diagnosed a moderate t o severe l u m b o s a c r a l d i s c p r o t r u s i o n . 
A l t h o u g h not y e t found m e d i c a l l y s t a t i o n a r y , c l a i m a n t was r e l e a s e d t o 
r e t u r n t o r e g u l a r work on September 12, 1985. He was found m e d i c a l l y 
s t a t i o n a r y January 14, 1986 a l t h o u g h he s t i l l c o n t i n u e d t o have . 
" p e r i o d i c t w i n g e s " not a f f e c t i n g h i s work. 

C l o s i n g e x a m i n a t i o n on February 28, 1986 found c l a i m a n t 
f e e l i n g 85 t o 90 p e r c e n t improved a l t h o u g h he c o n t i n u e d t o e x p e r i e n c e 
t i g h t n e s s i n the mornings w i t h m i l d l e f t l e g p a i n , f o r which c o n t i n u e d 
p a l l i a t i v e care was recommended. 

Claimant c o n t i n u e d w o r k i n g u n t i l A p r i l 30, 1986, when he 
s u f f e r e d an a g g r a v a t i o n and was t r e a t e d i n t e n s i v e l y by Dr. Kennedy 
th r o u g h May 7, 1986. 

Claimant had arranged t o s t a r t w o r k i n g f o r C o l l i n s Food 
S e r v i c e , Cigna's i n s u r e d , i n mid-May 1986 and took a v a c a t i o n a f t e r 
May 7, 1986. 

The August 7, 1985 i n j u r y c l a i m was c l o s e d by D e t e r m i n a t i o n 
Order of May 15, 1986, awarding temporary d i s a b i l i t y but no permanent 
d i s a b i l i t y . 

C laimant changed jobs t o C o l l i n s Food S e r v i c e because o f 
hi g h e r pay, even though h i s j o b t h e r e as a l o a d e r was h e a v i e r than h i s 
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j o b w i t h T r a n s p a c i f i c E n t e r p r i s e s . When c l a i m a n t began h i s j o b w i t h 
C o l l i n s Food S e r v i c e , he exp e r i e n c e d p r i m a r i l y morning s t i f f n e s s . On 
June 19, 1986, he f e l t a d u l l ache a f t e r he had been l i f t i n g heavy 
boxes a p p r o x i m a t e l y s i x hours, but he worked out h i s s h i f t . The ache 
was on the l e f t s i d e o f h i s low back i n the same area t h a t he had the 
sharp and im m e d i a t e l y d i s a b l i n g p a i n on August 7, 1985. The p a i n 
f o l l o w i n g work on June 19, 1986 d i d not become severe u n t i l the next 
morning, when he had d i f f i c u l t y a r i s i n g . He has not worked s i n c e June 
19, 1986. 

Examination of c l a i m a n t by Dr. I n t i l e , J r . , an i n t e r n i s t , on 
June 30, 1986 found l e f t lumbar p a r a s p i n a l muscle spasm as a r e s u l t o f 
work r e l a t e d t r a u m a t i c lumbar m y o s i t i s . M e d i c a t i o n was p r e s c r i b e d and 
c l a i m a n t was r e l e a s e d t o r e g u l a r work on J u l y 7, 1986. Dr. Kennedy 
r e l e a s e d c l a i m a n t t o work w i t h a 35-pound l i f t i n g r e s t r i c t i o n on 
J u l y 8, 1986. On August 20, 1986, CIGNA is s u e d a d e n i a l , as d i d 
Maryland C a s u a l t y on November 17, 1986. An Order D e s i g n a t i n g a Paying 
Agent was iss u e d December 5, 1986 o r d e r i n g Maryland C a s u a l t y t o 
process the c l a i m . 

On January 6, 1987, Dr. Kennedy wrote t h a t t h e symptoms and 
f i n d i n g s on June 19, 1986 were s i m i l a r but not as severe as those on 
August 7, 1985. Claimant was found m e d i c a l l y s t a t i o n a r y . However, a 
permanent l i f t i n g r e s t r i c t i o n of 35 pounds was recommended, as w e l l as 
c o n t i n u e d p a l l i a t i v e c a r e . Dr. Kennedy opined t h a t t h e June 19, 1986 
i n j u r y d i d cause a m a t e r i a l worsening o f c l a i m a n t ' s p r e e x i s t i n g 
c o n d i t i o n and t h a t i t r e s u l t e d i n f u r t h e r permanent p a r t i a l d i s a b i l i t y . 

A March 12, 1987 D e t e r m i n a t i o n Order c l o s e d the c l a i m w i t h 
an award o f f i v e p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y . 

Dr. I n t i l e s u b s e q u e n t l y opined t h a t t h e r e was no evidence 
t h a t c l a i m a n t e x p e r i e n c e d any worsening of h i s p r e - e x i s t i n g low back 
c o n d i t i o n as a r e s u l t o f the June 19, 1986 i n c i d e n t . 

Upon our de novo review of the r e c o r d , we f i n d t h a t 
c l a i m a n t ' s work a c t i v i t i e s w h i l e employed by CIGNA's i n s u r e d d i d not 
i n d e p e n d e n t l y c o n t r i b u t e t o a worsening o f h i s low back c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 

The Board adopts the Referee's w e l l - r e a s o n e d o p i n i o n . 

ORDER 

The Referee's order dated December 9, 1987, as supplemented 
h e r e i n , i s a f f i r m e d . A c l i e n t - p a i d fee not t o exceed $510, payable t o 
coun s e l f o r CIGNA Insurance Companies, i s approved. A c l i e n t - p a i d fee 
not t o exceed $610, payable t o counsel f o r Maryland C a s u a l t y , i s 
approved. 

LUANN M. BREEDEN, Claimant WCB 87-09362 
Charles D. Maier, Claimant's Attorney May 3, 1988 
Schwabe, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members C r i d e r and Johnson. 

The s e l f - i n s u r e d employer requests review o f t h a t 
p o r t i o n o f Referee Seymour's or d e r t h a t s e t as i d e i t s d e n i a l w i t h 
r e s p e c t t o c l a i m a n t ' s low back c o n d i t i o n . On r e v i e w , t h e i s s u e i s 
whether c l a i m a n t s u s t a i n e d a compensable low back i n j u r y . 
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The Board a f f i r m s and adopts the o r d e r o f the Referee. 

C l a i m a n t ' s counsel i s s t a t u t o r i l y e n t i t l e d t o a 
reasonable a t t o r n e y fee f o r s e r v i c e s on rev i e w . ORS 656.382(2). 
Such a fee i s d e f i n e d as an "assessed f e e . " OAR 438-15-005(2). 
However, we cannot a u t h o r i z e an assessed fee un l e s s c l a i m a n t ' s 
counsel f i l e s a statement o f s e r v i c e s . OAR 438-15-010(5). 
Because no stateme n t o f s e r v i c e s has been r e c e i v e d t o d a t e , an 
assessed fee s h a l l not be a u t h o r i z e d . 

The employer's counsel must seek Board a p p r o v a l o f a 
reasonable a t t o r n e y fee f o r s e r v i c e s rendered on Board r e v i e w . 
ORS 656.388(1). Such a fee i s d e f i n e d as a " c l i e n t p a i d f e e . " 
OAR 438-15-005(5). However, we cannot a u t h o r i z e a c l i e n t p a i d f e e 
unless the employer's counsel f i l e s a statement o f s e r v i c e s . OAR 
438-15-010(5). Because no statement of s e r v i c e s has been r e c e i v e d 
t o d a t e , a c l i e n t p a i d fee s h a l l not be a u t h o r i z e d . 

ORDER 

The Referee's order dated November 30, 1987 i s a f f i r m e d . 

MARIA CAMPOS, Claimant WCB 87-08331 
Ginsburg, et a l . , Claimant's Attorneys May 3, 1988 
Scheminske & Lyons, Defense Attorneys Order Denying Motion to Dismi 

Claimant has requested review o f Referee Menashe's 
January 4, 1988 Order o f D i s m i s s a l . The i n s u r e r has moved f o r an 
ord e r d i s m i s s i n g t he request on the ground t h a t i t was u n t i m e l y 
f i l e d . The motion i s den i e d . 

FINDINGS 

Cla i m a n t ' s r e q u e s t , dated February 3, 1988, was r e c e i v e d 
by the Board on February 4, 1988. The request was n e i t h e r m a i l e d 
by r e g i s t e r e d nor c e r t i f i e d m a i l . I n c l u d e d w i t h the r e q u e s t was a 
c e r t i f i c a t e of p e r s o n a l s e r v i c e by m a i l upon the employer and i t s 
i n s u r e r . 

On February 1 1 , 1988, c l a i m a n t s u b m i t t e d an a f f i d a v i t 
from an employee o f her a t t o r n e y ' s law f i r m . The employee 
c e r t i f i e d t h a t she m a i l e d c l a i m a n t ' s request f o r review t o the 
Board on February 3, 1988. 

Based on the a f f i d a v i t o f c l a i m a n t ' s a t t o r n e y ' s employee 
and the r e c o r d as a whole, we f i n d t h a t the request f o r Board 
review was m a i l e d on February 3, 1988. 

CONCLUSIONS 

A Referee's o r d e r i s f i n a l u n l e s s , w i t h i n 30 days a f t e r 
th e date on which a copy o f the o r d e r i s m a i l e d t o the p a r t i e s , 
one of the p a r t i e s r e q u e s t s Board review under ORS 656.295. ORS 
656.289(3). Requests f o r Board review s h a l l be m a i l e d t o t h e 
Board and cop i e s o f the request s h a l l be m a i l e d t o a l l p a r t i e s t o 
the p r o c e e d i n g b e f o r e the Referee. ORS 656.295(2). Compliance 
w i t h ORS 656.295 r e q u i r e s t h a t s t a t u t o r y n o t i c e o f the re q u e s t f o r 
review be ma i l e d or a c t u a l n o t i c e be r e c e i v e d w i t h i n t h e s t a t u t o r y 
p e r i o d . Argonaut I n s u r a n c e Co. v. King, 63 Or App 847, 852 (1 9 8 3 ) . 
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I f f i l i n g o f a request f o r Board review o f a Referee's 
o r d e r i s accomplished by m a i l i n g , i t s h a l l be presumed t h a t the 
request was m a i l e d on the date shown on a r e c e i p t f o r r e g i s t e r e d 
or c e r t i f i e d m a i l b e a r i n g the stamp o f the U n i t e d S t a t e s P o s t a l 
S e r v i c e showing the date o f m a i l i n g . OAR 4 3 8 - 0 5 - 0 4 6 ( 1 ) ( b ) . I f 
the r equest i s not m a i l e d by r e g i s t e r e d or c e r t i f i e d m a i l and the 
req u e s t i s a c t u a l l y r e c e i v e d by the Board a f t e r t h e date f o r 
f i l i n g , i t s h a l l be presumed t h a t the m a i l i n g was u n t i m e l y u n l e s s 
the f i l i n g p a r t y e s t a b l i s h e s t h a t the m a i l i n g was t i m e l y . i d . 

Here, the t h i r t i e t h day a f t e r the Referee's January 4, 
1988 o r d e r was February 3, 1988. Since c l a i m a n t ' s r e q u e s t was 
n e i t h e r m a i l e d by r e g i s t e r e d nor c e r t i f i e d m a i l and was a c t u a l l y 
r e c e i v e d by the Board on February 4, 1988, a f t e r the date f o r 
f i l i n g , i t i s presumed t o be u n t i m e l y u n t i l c l a i m a n t e s t a b l i s h e s 
t h a t the m a i l i n g was t i m e l y . See OAR 4 3 8 - 0 5 - 0 4 6 ( 1 ) ( b ) . 

As p r e v i o u s l y i n d i c a t e d , the af o r e m e n t i o n e d a f f i d a v i t 
and the r e c o r d as a whole e s t a b l i s h e s t h a t the request f o r Board 
review was t i m e l y m a i l e d . Consequently, t he presumption o f 
u n t i m e l i n e s s has been overcome. See OAR 4 3 8 - 0 5 - 0 4 6 ( 1 ) ( b ) . 

A c c o r d i n g l y , the motion t o d i s m i s s i s de n i e d . 
Claimant's r e p l y t o the i n s u r e r ' s respondent's b r i e f s h a l l be due 
seven days from the date o f t h i s o r d e r . T h e r e a f t e r , t h i s case 
w i l l be docketed f o r Board review. 

IT IS SO ORDERED. 

DENNIS L. CHEMNITZER, Claimant WCB 86-13136 
Callahan, et a l . , Claimant's Attorneys May 3, 1988 
Meyers & T e r r a l l , Defense Attorneys Order on Review 

Reviewed by Board Members Johnson and F e r r i s . 

The s e l f - i n s u r e d employer r e q u e s t s review o f Referee 
F o s t e r ' s o r d e r t h a t s e t aside i t s d e n i a l o f c l a i m a n t ' s r e q u e s t f o r 
a u t h o r i z a t i o n t o p a r t i c i p a t e i n a h o s p i t a l ' s back r e h a b i l i t a t i o n 
program. The i s s u e on review i s medical s e r v i c e s . 

FINDINGS OF FACT 

C l a i m a n t , a 3 9 - y e a r - o l d t r u c k d r i v e r , i n j u r e d h i s back 
i n l a t e 1983. He has been t r e a t e d c o n s e r v a t i v e l y , p r i m a r i l y by 
Dr. G a l l a g h e r , o r t h o p e d i c surgeon. He r e c e i v e d an award o f 64 
degrees f o r 20 p e r c e n t unscheduled permanent d i s a b i l i t y by 
D e t e r m i n a t i o n Order i s s u e d November 20, 1986. 

Claimant a t t e m p t e d t o r e t u r n t o t r u c k d r i v i n g , but he 
was unable t o do so. He subsequently o b t a i n e d a c l e r i c a l p o s i t i o n 
w i t h t h e employer, which he l e f t i n February 1987. At the ti m e of 
the h e a r i n g , he was a f u l l time s t u d e n t . 

Dr. G a l l a g h e r s t a t e s , i n a November 1986 c h a r t n o t e , 
t h a t he t o l d c l a i m a n t he would ask the "insu r a n c e company" [ s i c ] 
t o send him t o the Back E v a l u a t i o n C l i n i c a t Salem General 
H o s p i t a l . He opined t h a t t h i s would be best because c l a i m a n t 
c o u l d have a p h y s i c a l - e v a l u a t i o n as w e l l as work and p s y c h o l o g i c a l 
e v a l u a t i o n s . Two days l a t e r , Dr. Ga l l a g h e r sent a l e t t e r t o t h e 
employer i n d i c a t i n g t h a t e v a l u a t i o n o f a l l t h r e e areas would be 
most h e l p f u l t o the employer, t o the c l a i m a n t , and t o Dr. 
Gal l a g h e r h i m s e l f . _/inq_ 



A p p r o x i m a t e l y two months l a t e r , t h e employer sent a 
l e t t e r t o Dr. G a l l a g h e r i n q u i r i n g , among o t h e r t h i n g s , whether t h e 
He a l t h y Back Program a t the YMCA would be b e n e f i c i a l t o c l a i m a n t . 
I n h i s response, Dr. Gal l a g h e r s t a t e d t h a t he would recommend t h e 
program a t the h o s p i t a l or a t the YMCA. He f u r t h e r noted t h a t i f 
c l a i m a n t was r e f e r r e d t o the h o s p i t a l program, a work r e s t r i c t i o n 
sheet c o u l d be f i l l e d out d u r i n g a p e r i o d o f t r i a l work. 

The i n s u r e r n o t i f i e d c l a i m a n t by l e t t e r dated A p r i l 3, 
1987 t h a t i t was denying a u t h o r i z a t i o n f o r the h o s p i t a l program, 
but t h a t i t was a u t h o r i z i n g c l a i m a n t ' s attendance a t the YMCA 
program. 

Dr. G a l l a g h e r s t a t e d a p r e f e r e n c e f o r t h e h o s p i t a l 
program over the YMCA program. The Referee made no c r e d i b i l i t y 
f i n d i n g . Based upon t he c o n t e n t of c l a i m a n t ' s t e s t i m o n y , we f i n d 
him t o be a c r e d i b l e and r e l i a b l e w i t n e s s . 

CONCLUSIONS OF LAW AND OPINION 

On r e v i e w , the employer argues t h a t c l a i m a n t has not 
o f f e r e d any evidence i n d i c a t i n g t h a t t h e h o s p i t a l program i s 
p r e f e r a b l e t o the YMCA program. The employer i n t e r p r e t s 
Dr. G a l l a g h e r ' s s t a t e m e n t s as a recommendation of e i t h e r program. 
The employer a l s o d i s p u t e s a statement by the Referee t h a t "most" 
of c l a i m a n t ' s t r e a t i n g p h y s i c i a n s recommended t he h o s p i t a l program 
over t he YMCA program. 

The o n l y p h y s i c i a n t o address t h i s q u e s t i o n was 
Dr. G a l l a g h e r . We, t h e r e f o r e , agree w i t h the employer t h a t t h e 
Referee's r e f e r e n c e t o "most" o f c l a i m a n t ' s t r e a t i n g p h y s i c i a n s i s 
not s u p p o r t e d by the r e c o r d . We d i s a g r e e , however, w i t h t h e 
employer's c o n t e n t i o n t h a t Dr. Gal l a g h e r equated t he two programs 
w i t h o u t recommending one program over t h e o t h e r . We i n t e r p r e t 
Dr. G a l l a g h e r ' s November 1986 c h a r t note and l e t t e r as e x h i b i t i n g 
a c l e a r p r e f e r e n c e f o r the h o s p i t a l program on the b a s i s o f i t s 
more e x t e n s i v e e v a l u a t i o n s e r v i c e s . T h i s p r e f e r e n c e was 
r e i t e r a t e d i n Dr. G a l l a g h e r ' s February 1987 l e t t e r t o the 
employer. We f i n d f u r t h e r s u p p o r t f o r our c o n c l u s i o n i n 
c l a i m a n t ' s c r e d i b l e t e s t i m o n y . 

The employer argues i n the a l t e r n a t i v e t h a t t h e proper 
i n t e r p r e t a t i o n o f Dr. G a l l a g h e r ' s o p i n i o n i s i r r e l e v a n t because 
c l a i m a n t t e s t i f i e d t h a t h i s s c h o o l schedule would not a l l o w him 
time t o a t t e n d t h e three-week h o s p i t a l program. Claimant a l s o 
t e s t i f i e d , however, t h a t h i s school term ended t h r e e - t o - f o u r weeks 
f o l l o w i n g the h e a r i n g and t h a t he would be a v a i l a b l e t o a t t e n d t h e 
program a t t h a t t i m e . We do not c o n s i d e r c l a i m a n t ' s immediate 
u n a v a i l a b i l i t y t o a t t e n d t h e h o s p i t a l program d i s p o s i t i v e . 

We conclude t h a t c l a i m a n t has met h i s burden o f p r o v i n g 
t h a t t h e h o s p i t a l program i s reasonable and necessary t r e a t m e n t 
f o r h i s compensable low back c o n d i t i o n . We, t h e r e f o r e , a f f i r m t h e 
order o f the Referee. 

ORDER 

The Referee's o r d e r dated June 9, 1987 i s a f f i r m e d . For 
s e r v i c e s on Board r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded a 
reasonable a t t o r n e y ' s f e e of $500, t o be p a i d by the s e l f - i n s u r e d 
employer. We approve a c l i e n t - p a i d f e e , not t o exceed $230. 
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TIMOTHY H. CRUCHELOW, Claimant WCB 86-06981 & 86-06982 
Paul S. Bovarnick, Claimant's Attorney May 3, 1988 
Schwabe, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members Johnson and C r i d e r . 

Claimant r e q u e s t s review of Referee Shebley's o r d e r 
which upheld the i n s u r e r ' s d e n i a l of h i s o c c u p a t i o n a l disease 
c l a i m f o r a b i l a t e r a l f o o t c o n d i t i o n . On r e v i e w , c l a i m a n t 
contends t h a t he s u s t a i n e d h i s burden of p r o v i n g the 
c o m p e n s a b i l i t y of h i s c o n d i t i o n . We agree and r e v e r s e . 

FINDINGS OF FACT 

Cl a i m a n t , 37 a t the time of h e a r i n g , had worked 18 years 
as a sheet metal f a b r i c a t o r . For n e a r l y a l l of those y e a r s , h i s 
j o b r e q u i r e d t h a t he stand on a c o n c r e t e f l o o r f o r over seven 
hours each day. I n 1985 he began t o e x p e r i e n c e severe f o o t p a i n , 
reduced f o o t motion and a s e n s a t i o n t h a t h i s f e e t were g o i n g t o 
g i v e o u t . These symptoms d i m i n i s h e d when he worked l e s s . 

Claimant has d e g e n e r a t i v e a r t h r i t i s i n b o t h f e e t , which 
p r e e x i s t e d h i s employment. He has had a h i s t o r y o f f o o t p a i n 
s i n c e h i s h i g h s c h o o l years when a c t i v i t i e s r e q u i r e d p r o l o n g e d 
s t a n d i n g . He was diagnosed then as having a r t h r i t i s . I n 1975 he 
developed more f r e q u e n t f o o t p a i n which d i m i n i s h e d d u r i n g weekends 
or v a c a t i o n s when he was not s t a n d i n g or w a l k i n g on c o n c r e t e . He 
was diagnosed then as having a spur on the t o p o f h i s l e f t f o o t . 
His symptoms i n 1975 were l e s s severe and l e s s p e r s i s t e n t t h a n 
those c u r r e n t l y e x p e r i e n c e d . 

Since he began w o r k i n g f o r the employer, c l a i m a n t ' s 
d e g e n e r a t i v e a r t h r i t i s c o n d i t i o n has worsened. The worsening has 
been g r e a t e r than t h a t a s s o c i a t e d w i t h the n a t u r a l p r o g r e s s i o n of 
d e g e n e r a t i v e a r t h r i t i s . The g r e a t e r worsening was caused by 
p r o l o n g e d s t a n d i n g a t work. 

Dr. Robertson, c l a i m a n t ' s t r e a t i n g p o d i a t r i s t , f i r s t saw 
c l a i m a n t i n October 1985. At t h a t t i m e , Robertson found "very 
l i m i t e d range of m o t i o n , p a r t i c u l a r l y of i n v e r s i o n , e v e r s i o n o f 
b o t h f e e t and more s p e c i f i c a l l y of the l e f t f o o t . " X-rays 
r e v e a l e d some d e g e n e r a t i v e j o i n t changes and t a l a r b e a k i n g . 
Diagnosing d e g e n e r a t i v e j o i n t changes and p o s s i b l e t a r s a l 
c o a l i t i o n , Dr. Robertson d e s c r i b e d the t a r s a l c o a l i t i o n as a 
mechanical d e f e c t caused by the i n a b i l i t y o f the calcaneus t o 
r o t a t e due t o a bony b r i d g e across the j o i n t s . 

T h e r e a f t e r , Dr. Robertson saw c l a i m a n t on f o u r more 
occasions i n 1985 and once i n 1987. During these v i s i t s , 
Robertson p r e s c r i b e d o r t h o t i c devices and m e d i c a t i o n . D u r i n g the 
January 1987 e x a m i n a t i o n , he noted a l i t t l e l e s s range o f f o o t 
m o t i o n and s w e l l i n g on the l e f t a n k l e . 

Dr. N o a l l , an o r t h o p e d i s t , examined c l a i m a n t once i n 
A p r i l 1986. He diagnosed d i f f u s e d e g e n e r a t i v e a r t h r i t i s i n v o l v i n g 
b o t h f e e t . He observed no t a r s a l c o a l i t i o n i n the r i g h t f o o t b u t 
noted t h a t l o n g - s t a n d i n g c o a l i t i o n was a "remote p o s s i b i l i t y " i n 
the l e f t f o o t . 

Claimant was l a i d o f f work i n December 1985. On 
February 26, 1986, he f i l e d h i s o c c u p a t i o n a l disease c l a i m f o r 
" a r t h r i t i s , t e n d o n i t i s , bone sp u r s " i n both f e e t and a n k l e s . The 
i n s u r e r denied the c l a i m on A p r i l 30, 1986. 
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CONCLUSIONS AND OPINION 

The Referee upheld the d e n i a l . I n so d o i n g , t h e Referee 
was not persuaded by Dr. Robertson's o p i n i o n t h a t p r o l o n g e d 
s t a n d i n g f o r many years was the major c o n t r i b u t i n g cause o f the 
worsening o f c l a i m a n t ' s d e g e n e r a t i v e a r t h r i t i s c o n d i t i o n . The 
Referee d i s c o u n t e d the persuasiveness o f Robertson's o p i n i o n 
because the d o c t o r f a i l e d t o mention a work c o n n e c t i o n i n h i s 
i n i t i a l c h a r t notes i n 1985. We d i s a g r e e w i t h the Referee's 
d e c i s i o n and, i n s t e a d , f i n d c l a i m a n t ' s o c c u p a t i o n a l disease c l a i m 
compensable. 

To e s t a b l i s h c o m p e n s a b i l i t y , c l a i m a n t must prove t h a t 
work c o n d i t i o n s caused a worsening o f h i s u n d e r l y i n g c o n d i t i o n 
p r o d u c i n g d i s a b i l i t y or the need f o r m e d i c a l s e r v i c e s . 
W e l l e r v. Union Ca r b i d e , 288 Or 27, 35 (1979). He must a l s o 
e s t a b l i s h t h a t h i s work c o n d i t i o n s were the major c o n t r i b u t i n g 
cause o f the worsening o f h i s p r e e x i s t i n g c o n d i t i o n . D e t h l e f s v. 
Hyster Co., 295 Or 298, 310 (198 3 ) ; SAIF v. Gygi, 55 Or App 570, 
574, rev den 292 Or 825 (198 2 ) . A mere r e c u r r e n c e or e x a c e r b a t i o n 
o f symptoms i s i n s u f f i c i e n t t o e s t a b l i s h a compensable c o n d i t i o n . 
Wheeler v. Boise Cascade, 298 Or 452, 457-58 ( 1 9 8 5 ) . 

This case p r e s e n t s a complex medical q u e s t i o n . Hence, 
a l t h o u g h c l a i m a n t ' s t e s t i m o n y i s p r o b a t i v e , r e s o l u t i o n o f t h i s 
case l a r g e l y t u r n s on the m e d i c a l evidence. U r i s v. Compensation 
Department, 247 Or 420, 426 (1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper 
Co.,76 Or App 105, 109 (198 5 ) . 

Here, t he med i c a l evidence i s u n d i s p u t e d t h a t c l a i m a n t 
has d e g e n e r a t i v e a r t h r i t i s i n h i s f e e t , which p r e e x i s t e d 
employment. Beyond t h a t , however, the med i c a l evidence i s s p l i t . 

Dr. Robertson, t he t r e a t i n g p o d i a t r i s t , opined t h a t t h e 
cause o f c l a i m a n t ' s f o o t problems was " b i o m e c h a n i c a l l y from t h e 
design o f h i s f o o t and from d e g e n e r a t i v e j o i n t changes." 
Robertson e x p l a i n e d t h a t c l a i m a n t ' s c o n d i t i o n was caused by t h e 
abnormal p o s i t i o n o f the m i d t a r s a l and s u b t a l a r j o i n t s i n h i s 
f e e t , which are s u b j e c t t o abnormal s t r e s s d u r i n g p r o l o n g e d 
s t a n d i n g . He added t h a t the abnormal p o s i t i o n and s t r e s s caused 
h y p e r t r o p h y o f the bone whi c h , i n t u r n , e xacerbated t h e whole 
d e g e n e r a t i v e p r o c e s s . Robertson r a t e d t h e p r o b a b i l i t y as " h i g h " 
t h a t t h e i n c r e a s e i n c l a i m a n t ' s f o o t p a i n evidenced a change i n 
the c o n d i t i o n or s t r u c t u r e o f h i s f e e t . He concluded t h a t 
p r o l o n g e d s t a n d i n g f o r many years was the major c o n t r i b u t i n g cause 
of the worsening o f c l a i m a n t ' s d e g e n e r a t i v e a r t h r i t i c c o n d i t i o n . 

Dr. N o a l l o f f e r e d a c o n t r a r y o p i n i o n . He d e s c r i b e d 
c l a i m a n t ' s c o n d i t i o n as " i d i o p a t h i c , " adding t h a t c l a i m a n t ' s 
h i s t o r y suggested t h a t the " c o n d i t i o n p r o b a b l y began when 
[ c l a i m a n t ] was i n h i g h s c h o o l and, as expected i n an 
o s t e o a r t h r i t i c c o n d i t i o n o f t h i s t y p e , t h e r e has been a slow 
g r a d u a l p r o g r e s s i o n over a p e r i o d o f about 20 y e a r s . " He 
di s m i s s e d as "improb a b l e " t h e view t h a t c l a i m a n t ' s work a c t i v i t i e s 
were a s i g n i f i c a n t f a c t o r i n the p r o g r e s s i o n o f the a r t h r i t i c 
c o n d i t i o n . 

I n view o f the complex n a t u r e o f c l a i m a n t ' s f o o t 
problems, we accor d g r e a t e r w e i g h t t o the o p i n i o n o f the f o o t 
s p e c i a l i s t . See Donald L. O x f o r d , 38 Van Natta 1297, 1299 
(1986 ) . Dr. Robertson i s a p o d i a t r i s t w i t h a 10-year p r a c t i c e i n 
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t h e t r e a t m e n t of f o o t diseases and s u r g i c a l p r i v i l e g e s a t t h r e e 
l o c a l h o s p i t a l s , w h i l e Dr. N o a l l p r a c t i c e s i n the broader f i e l d of 
o r t h o p e d i c s . T h e r e f o r e , a l t h o u g h both p h y s i c i a n s ' f i n d i n g s and 
c o n c l u s i o n s appeared thorough and w e l l - r e a s o n e d , we are most 
persuaded by those of the f o o t s p e c i a l i s t and t r e a t i n g p h y s i c i a n , 
Dr. Robertson. 

We agree w i t h the Referee's o b s e r v a t i o n t h a t 
Dr. Robertson's c h a r t notes i n 1985 bear no mention of a work 
r e l a t i o n . I n f a c t , the o n l y h i s t o r y taken of c l a i m a n t ' s c o n d i t i o n 
i n 1985 was a n o t a t i o n e n t e r e d d u r i n g h i s f i r s t v i s i t i n October. 
At t h a t t i m e , Dr. Robertson noted t h a t c l a i m a n t had jumped down on 
h i s r i g h t heel two months e a r l i e r . We do not agree t h a t t h e 
p e r s u a s i v e n e s s of Dr. Robertson's o p i n i o n i s d i m i n i s h e d t o any 
degree. Dr. Robertson s p e c i f i c a l l y r e c a l l e d a t h e a r i n g t h a t , 
sometime d u r i n g h i s f o l l o w - u p check on c l a i m a n t ' s o r t h o t i c s 
( a p p a r e n t l y i n December 1985), he advised c l a i m a n t t o t h i n k about 
a j o b change because h i s c o n d i t i o n would degenerate f a s t e r i f he 
s t o o d on h i s f e e t any l o n g e r . Indeed, c l a i m a n t r e p o r t e d t h i s 
a d v i c e t o Dr. N o a l l i n A p r i l , 1986. I n any e v e n t , the d i s p o s i t i v e 
q u e s t i o n i s whether t h e r e was a work r e l a t i o n , not when the 
r e l a t i o n was d i s c o v e r e d . 

Dr. Robertson i d e n t i f i e d the work a c t i v i t y o f p r o l o n g e d 
s t a n d i n g f o r many years as the major c o n t r i b u t i n g cause o f the 
worsening of c l a i m a n t ' s d e g e n e r a t i v e a r t h r i t i c c o n d i t i o n . For the 
a f o r e m e n t i o n e d reasons, we f i n d t h i s o p i n i o n p e r s u a s i v e and 
conclude t h a t c l a i m a n t has e s t a b l i s h e d the c o m p e n s a b i l i t y of h i s 
c o n d i t i o n . 

ORDER 

The Referee's o r d e r dated February 25, 1987 i s 
r e v e r s e d . The i n s u r e r ' s d e n i a l of the o c c u p a t i o n a l disease c l a i m 
f o r a b i l a t e r a l f o o t c o n d i t i o n i s reversed and the c l a i m i s 
remanded t o the i n s u r e r f o r p r o c e s s i n g a c c o r d i n g t o law. 
Claimant's a t t o r n e y i s awarded a reasonable a t t o r n e y fee of $1550 
f o r s e r v i c e s a t h e a r i n g and $550 f o r s e r v i c e s on Board r e v i e w , t o 
be p a i d by the i n s u r e r . 

JOHN T. ELICKER, Claimant WCB TP-87031 
Galton, et a l . , Claimant's Attorneys May 3, 1988 
SAIF Corp Legal, Defense Attorney Third Party Distribution Order 
James E. G r i f f i n , Assistant Attorney General 

On February 19, 1988, we i s s u e d an I n t e r i m Order of 
P a r t i a l D i s t r i b u t i o n of the proceeds from a $6,358 t h i r d p a r t y 
s e t t l e m e n t . See John T. E l i c k e r , 40 Van N a t t a 68 (February 19, 
1988). A f t e r c l a i m a n t ' s a t t o r n e y ' s f e e , l i t i g a t i o n c o s t s , and 
s t a t u t o r y 1/3 share were deducted, h i s a t t o r n e y was d i r e c t e d t o 
reimburse the SAIF C o r p o r a t i o n , as p a y i n g agency, f o r i t s a c t u a l 
c l a i m c o s t s o f $861. We f u r t h e r o r d e r e d t h a t the r e m a i n i n g 
balance of the s e t t l e m e n t be h e l d by c l a i m a n t ' s a t t o r n e y i n t r u s t , 
pending a f i n a l d e t e r m i n a t i o n c o n c e r n i n g the e x t e n t o f c l a i m a n t ' s 
permanent d i s a b i l i t y . 

FINDINGS 

Subsequent t o the Board's o r d e r , the E v a l u a t i o n S e c t i o n 
of the Workers' Compensation D i v i s i o n reviewed c l a i m a n t ' s back 
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i n j u r y c l a i m . On March 8, 1988, a D e t e r m i n a t i o n Order i s s u e d , 
f i n d i n g t h a t c l a i m a n t was n e i t h e r e n t i t l e d t o temporary nor 
permanent d i s a b i l i t y compensation. 

On A p r i l 5, 1988, c l a i m a n t requested a h e a r i n g 
c o n c e r n i n g the D e t e r m i n a t i o n Order. S h o r t l y t h e r e a f t e r , he 
withdrew h i s r e q u e s t , a s k i n g t h a t i t be dis m i s s e d w i t h p r e j u d i c e . 
On A p r i l 22, 1988, the Referee i s s u e d an o r d e r , d i s m i s s i n g 
c l a i m a n t ' s h e a r i n g request w i t h p r e j u d i c e . 

CONTENTIONS 

A s s e r t i n g t h a t the e x t e n t o f h i s permanent d i s a b i l i t y 
a r i s i n g out of h i s compensable i n j u r y has now been f i n a l l y 
d e t e r m i n e d , c l a i m a n t asks t h a t the remaining balance o f the 
proceeds from the s e t t l e m e n t be d i s t r i b u t e d . S p e c i f i c a l l y , he 
req u e s t s t h a t h i s a t t o r n e y r e c e i v e a u t h o r i z a t i o n t o d i s t r i b u t e the 
rem a i n i n g balance t o him. SAIF does not oppose t h i s r e q u e s t , 
p r o v i d e d t h a t c l a i m a n t ' s h e a r i n g r e q u e s t c o n c e r n i n g t h e 
D e t e r m i n a t i o n Order has been dismi s s e d w i t h p r e j u d i c e . 

CONCLUSIONS 

Inasmuch as c l a i m a n t ' s h e a r i n g r e q u e s t r e g a r d i n g t h e 
D e t e r m i n a t i o n Order has been dismi s s e d w i t h p r e j u d i c e , we conclude 
t h a t the e x t e n t o f h i s permanent d i s a b i l i t y r e s u l t i n g from h i s 
compensable i n j u r y has been f i n a l l y d e t e r m i n e d . Since i t has been 
f i n a l l y d etermined t h a t c l a i m a n t has s u s t a i n e d no permanent 
d i s a b i l i t y and because SAIF does not a s s e r t a l i e n f o r a n t i c i p a t e d 
f u t u r e e x p e n d i t u r e s , we h o l d t h a t c l a i m a n t i s e n t i t l e d t o t h e 
rem a i n i n g balance of the proceeds from the t h i r d p a r t y 
s e t t l e m e n t . See ORS 656. 593 (1 ) (d ) . 

A c c o r d i n g l y , c l a i m a n t ' s a t t o r n e y i s d i r e c t e d t o 
d i s t r i b u t e the re m a i n i n g balance o f the proceeds from t h e t h i r d 
p a r t y s e t t l e m e n t t o c l a i m a n t . 

IT IS SO ORDERED. 

LARRY R. GABBARD, Claimant WCB 87-07454 & 86-13512 
Malagon & Moore, Claimant's Attorneys May 3, 1988 
Foss, Whitty, et a l . , Defense Attorneys Order on Review 
Kate Donnelly (SAIF), Defense Attorney 

Reviewed by Board Members F e r r i s and C r i d e r . 

The SAIF C o r p o r a t i o n requests review o f those p o r t i o n s o f 
Referee Brown's o r d e r t h a t : (1) s e t as i d e i t s d e n i a l o f c l a i m a n t ' s 
"new i n j u r y " c l a i m f o r h i s c u r r e n t r i g h t knee c o n d i t i o n ; and (2) 
upheld an a g g r a v a t i o n d e n i a l o f the same c o n d i t i o n , i s s u e d by 
Weyerhaeuser Company, a s e l f - i n s u r e d employer. We a f f i r m . 

ISSUE 

R e s p o n s i b i l i t y f o r c l a i m a n t ' s c u r r e n t r i g h t knee c o n d i t i o n . 

FINDINGS OF FACT 

Claimant s u s t a i n e d an i n j u r y on March 3 1 , 1983 w h i l e 
employed by Weyerhaeuser as a t i m b e r f a l l e r , when he s l i p p e d o f f o f a 
l o g and s t r u c k h i s r i g h t knee. His i n j u r i e s were diagnosed as a t o r n 
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m e d i a l meniscus and a t o r n c o l l a t e r a l l i g a m e n t . Weyerhaeuser accepted 
the c l a i m . 

Claimant was o f f work f o r the next t h r e e y e a r s . During t h i s 
p e r i o d , he underwent f o u r r i g h t knee s u r g e r i e s . The f i n a l s u r g e r y was 
performed by Dr. James, o r t h o p e d i c surgeon, on A p r i l 18, 1985. A f t e r 
one year of c o n c e n t r a t e d p h y s i c a l t h e r a p y , c l a i m a n t underwent a 
p h y s i c a l c a p a c i t i e s e v a l u a t i o n which p l a c e d h i s c a p a b i l i t i e s i n t h e 
"very heavy" work c a t e g o r y . He was h i g h l y m o t i v a t e d t o r e t u r n t o 
work. Dr. James, who had o r i g i n a l l y been s k e p t i c a l o f c l a i m a n t ' s h i s 
a b i l i t y t o r e t u r n t o h i s p r e - i n j u r y employment, su b s e q u e n t l y r e l e a s e d 
him t o h i s r e g u l a r work. 

Dr. D u f f , o r t h o p e d i c surgeon, performed an independent 
medical e x a m i n a t i o n o f c l a i m a n t on A p r i l 23, 1986. He r e p o r t e d a ve r y 
m i l d a n t e r i o r and p o s t e r i o r c r u c i a t e l a x i t y , w i t h "1+" me d i a l and 
l a t e r a l l igamentous l a x i t y a l s o . He, t o o , b e l i e v e d c l a i m a n t was 
capable of r e t u r n i n g t o h i s r e g u l a r work. 

Claimant r e t u r n e d t o work a t Weyerhaeuser on May 5, 1986. 
He performed h i s j o b d u t i e s w i t h minimal c o m p l a i n t s . On June 9, 1986, 
c l a i m a n t r e t u r n e d t o Dr. James f o r a p o s t - s u r g e r y c l o s i n g 
e x a m i n a t i o n . Dr. James noted m i l d r e s i d u a l p o s t e r i o r i n s t a b i l i t y 
which he r a t e d as a p o s t e r i o r drawer of 0 a t 90 degrees f l e x i o n and a 
"1+" p o s t e r o l a t e r a l i n s t a b i l i t y . 

C l a i mant c o n t i n u e d t o work a t Weyerhaeuser u n t i l mid-June 
1986 when a l a b o r s t r i k e h a l t e d work a c t i v i t i e s . Claimant d i d not 
r e t u r n t o work a t Weyerhaeuser. 

A D e t e r m i n a t i o n Order i s s u e d on J u l y 1, 1986 which awarded 
c l a i m a n t 10 p e r c e n t l o s s o f use of h i s r i g h t l e g ( k n e e ) . 

I n August 1986, c l a i m a n t went t o work f o r SAIF's i n s u r e d , 
which was owned and ope r a t e d by h i s b r o t h e r . 

His j o b a c t i v i t i e s w i t h SAIF's i n s u r e d were l e s s strenuous 
than those he performed w h i l e employed by Weyerhaeuser. Pa r t of h i s 
time was spent f a l l i n g and bucking t r e e s , but he a l s o spent time 
s u p e r v i s i n g c u t t i n g crews and c o n d u c t i n g q u a l i t y c o n t r o l a c t i v i t i e s . 

On Janaury 30, 1987, c l a i m a n t r e t u r n e d t o Dr. James w i t h 
c o m p l a i n t s o f i n c r e a s e d p a i n , s w e l l i n g and i n s t a b i l i t y . However, 
c l a i m a n t c o n t i n u e d t o work w i t h o u t time l o s s due t o h i s knee 
c o n d i t i o n . Dr. James' ex a m i n a t i o n r e v e a l e d a p o s t e r i o r drawer of "2+" 
a t the 90 degree p o s i t i o n and "1-2+" a t t h e 30 degree p o s i t i o n . This 
r e p o r t was fo r w a r d e d t o Weyerhaeuser. 

On March 6, 1987, Weyerhaeuser i s s u e d a d e n i a l o f 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s r i g h t knee c o n d i t i o n . SAIF i s s u e d a 
l e t t e r on May 5, 1987 whi c h , i n t e r a l i a , denied t h a t c l a i m a n t ' s 
employment w i t h i t s i n s u r e d was "the major c o n t r i b u t i n g f a c t o r toward 
[ h i s ] development of r i g h t knee c o m p l a i n t s . " 

Dr. James subsequently opined t h a t c l a i m a n t ' s employment 
w i t h SAIF's i n s u r e d caused a worsening o f h i s u n d e r l y i n g c o n d i t i o n . 
He based t h a t o p i n i o n upon the i n t e n s i t y and d u r a t i o n o f c l a i m a n t ' s 
r e p o r t e d work a c t i v i t i e s w i t h SAIF's i n s u r e d . 

Claimant c o n t i n u e d t o work f o r h i s b r o t h e r ' s company as o f 
the date o f h e a r i n g . 
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We f i n d , based upon the c o n t e n t o f h i s t e s t i m o n y , t h a t 
c l a i m a n t i s not an e n t i r e l y c r e d i b l e w i t n e s s . Furthermore, based upon 
our de novo review o f the medical and l a y ev i d e n c e , we f i n d t h a t 
c l a i m a n t ' s work a c t i v i t i e s w h i l e employed by SAIF's i n s u r e d 
i n d e p e n d e n t l y c o n t r i b u t e d t o a worsening o f h i s u n d e r l y i n g c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 

I n a suc c e s s i v e i n j u r y case, r e s p o n s i b i l i t y r e s t s w i t h t h e 
second employer i f work a c t i v i t i e s t h e r e i n d e p e n d e n t l y c o n t r i b u t e t o a 
worsening o f c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n . Hensel Phelps Const, v. 
Mi r i c h , 81 Or App 290, 294 (1986). However, a worsening o f symptoms 
alone i s not enough t o p l a c e r e s p o n s i b i l i t y on the second employer. 
There must be a worsening o f the u n d e r l y i n g c o n d i t i o n . I d . 
F u r t h e r m o r e , i t i s the f i r s t employer's burden t o prove t h a t t h e l a t e r 
employment d i d , i n f a c t , c o n t r i b u t e t o a worsening o f the u n d e r l y i n g 
c o n d i t i o n . Eva L. (Doner) S t a l e y , 38 Van Natt a 1280 (198 6 ) . We 
conclude t h a t Weyerhaueser has s u s t a i n e d t h a t burden. 

We f i n d t h a t assignment o f r e s p o n s i b i l i t y f o r c l a i m a n t ' s 
c u r r e n t knee c o n d i t i o n i s a c o m p l i c a t e d medical i s s u e r e q u i r i n g e x p e r t 
medical o p i n i o n . U r i s v. Compensation Department, 247 Or 420, 424 
(1967 ) . Dr. James i s the o n l y medical e x p e r t t o express an o p i n i o n as 
to whether c l a i m a n t ' s work a c t i v i t i e s f o r SAIF's i n s u r e d i n d e p e n d e n t l y 
c o n t r i b u t e d t o a worsening o f h i s u n d e r l y i n g c o n d i t i o n . Dr. James 
opined i n the a f f i r m a t i v e . 

On r e v i e w , SAIF a s s e r t s t h a t the evidence f a i l s t o s u p p o r t 
e i t h e r of t h e two r e l a t e d p r e r e q u i s i t e s needed t o s h i f t r e s p o n s i b i l i t y 
t o the second employer: (1) an independent c o n t r i b u t i o n ; and (2) a 
worsening o f the u n d e r l y i n g c o n d i t i o n . We f i r s t address t h e l a t t e r of 
these r e q u i r e m e n t s , i . e . , t h e need f o r p r o o f o f a worsening o f t h e 
u n d e r l y i n g c o n d i t i o n . 

I n a d d i t i o n t o p a i n and s w e l l i n g , c l a i m a n t s u f f e r s from knee 
i n s t a b i l i t y . Dr. James' r e p o r t s and d e p o s i t i o n t e s t i m o n y e s t a b l i s h 
t h a t t h i s i n s t a b i l i t y r e s u l t s from ligamentous l a x i t y . Comparing 
Dr. James 1 June 9, 1986 ex a m i n a t i o n r e s u l t s w i t h h i s January 30, 1987 
ex a m i n a t i o n r e s u l t s , we note an i n c r e a s e i n c l a i m a n t ' s r i g h t knee 
ligamentous l a x i t y . SAIF argues t h a t we should r e j e c t t h i s evidence 
on the b a s i s t h a t Dr. James' method o f t e s t i n g f o r l i g a m e n t o u s l a x i t y 
i s "based on c l i n i c a l f e e l and i s not p e r f e c t . " We d e c l i n e t o do so. 

Dr. James e x p l a i n e d t h a t t h e r e i s no way t o t e s t f o r 
ligamentous l a x i t y o t h e r than t h r o u g h " c l i n i c a l f e e l . " He f u r t h e r 
e x p l a i n e d t h a t h i s a n a l y s i s o f the r e s u l t s o f h i s c l i n i c a l t e s t i n g was 
based upon h i s twenty years of experience " s t r e s s i n g " knee j o i n t s . He 
concluded t h a t h i s r e s u l t s r e p r e s e n t e d o b j e c t i v e f i n d i n g s o f a 
worsened c o n d i t i o n as of January 30, 1987. We are persuaded t h a t 
c l a i m a n t d i d , i n f a c t , e x p e r i e n c e i n c r e a s e d ligamentous l a x i t y 
r e s u l t i n g i n decreased r i g h t knee s t a b i l i t y . 

SAIF's p r i m a r y c o n t e n t i o n i s t h a t c l a i m a n t ' s work a c t i v i t i e s 
w h i l e employed by i t s i n s u r e d d i d not i n d e p e n d e n t l y c o n t r i b u t e t o t h e 
a l l e g e d worsened c o n d i t i o n . Dr. James f e l t t h a t t h e r e had been an 
independent c o n t r i b u t i o n . SAIF a s s e r t s t h a t we sho u l d r e j e c t 
Dr. James' o p i n i o n becauase i t i s based on an i n a c c u r a t e h i s t o r y . 
Dr. James r e l a t e d i n h i s January 30, 1987 r e p o r t t h a t c l a i m a n t had 
r e t u r n e d t o f u l l work 7 days a week i n the woods and t h a t t h i s work 
was "very s t r e n u o u s . " However, c l a i m a n t t e s t i f i e d t h a t he spent o n l y 
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a s m a l l p o r t i o n of h i s workday engaged i n strenuous a c t i v i t i e s . His 
t e s t i m o n y was s u p p o r t e d by the t e s t i m o n y of h i s b r o t h e r and t h a t o f a 
co-worker. 

I n t h i s r e g a r d , the Referee found no reason t o q u e s t i o n any 
w i t n e s s e s ' c r e d i b i l i t y based oh'demeanor. He d i d f i n d , however, t h a t 
c l a i m a n t ' s c r e d i b i l i t y was damaged by h i s admission t h a t he p r o v i d e d 
f a l s e i n f o r m a t i o n t o Dr. James r e g a r d i n g h i s c o n d i t i o n on and p r i o r t o 
June 9, 1986. The Referee a l s o d i s c o u n t e d the t e s t i m o n y o f c l a i m a n t ' s 
b r o t h e r on the b a s i s t h a t , as the owner of the second employer, he was 
a p a r t y i n i n t e r e s t . We concur w i t h the Referee's c o n c l u s i o n s . 

Claimant's co-worker a l s o t e s t i f i e d t h a t c l a i m a n t ' s work 
a c t i v i t i e s were of the l e s s strenuous v a r i e t y . The Referee found no 
reason t o doubt the co-worker's t e s t i m o n y . We agree, but we 
n e v e r t h e l e s s f i n d t he t e s t i m o n y t o be of v e r y l i m i t e d value.. T h i s 
r e s u l t s from the f a c t t h a t the co-worker t e s t i f i e d t h a t he observed 
c l a i m a n t a t work i n f r e q u e n t l y , sometimes g o i n g as l o n g as two weeks 
w i t h o u t seeing c l a i m a n t . I t i s , t h e r e f o r e , apparent t h a t the 
co-worker c o u l d possess l i t t l e f i r s t - h a n d knowledge o f c l a i m a n t ' s 
d a i l y work a c t i v i t i e s . 

I n sum, we accept c l a i m a n t ' s argument t h a t h i s employment 
w i t h SAIF's i n s u r e d was l e s s strenuous than t h a t f o r Weyerhaeuser. 
However, we are not convinced t h a t h i s l e v e l o f e x e r t i o n w h i l e 
employed by SAIF's i n s u r e d was as moderate as t h a t p r e s e n t e d by the 
t e s t i m o n y . 

We are not persuaded t h a t Dr. James 1 c o n c l u s i o n r e g a r d i n g 
the reasons f o r c l a i m a n t ' s ligamentous l a x i t y should be g i v e n no 
w e i g h t as argued by SAIF. While the persuasiveness o f Dr. James 
t e s t i m o n y i s somewhat d i m i n i s h e d by h i s r e l i a n c e upon an i n a c c u r a t e 
h i s t o r y , the f a c t remains t h a t on June 9, 1986, one week p r i o r t o 
l e a v i n g Weyerhaeuser's employ, Dr. James r e p o r t e d a m i l d degree o f 
r i g h t knee i n s t a b i l i t y . Then, a f t e r f i v e months of employment by 
SAIF's i n s u r e d , Dr. James documented a worsening of t h a t c o n d i t i o n . 
We conclude t h a t the evidence s t i l l p reponderates on the s i d e o f an 
independent c o n t r i b u t i o n t o a worsening of c l a i m a n t ' s c o n d i t i o n 
r e s u l t i n g from c l a i m a n t ' s employment w i t h SAIF's i n s u r e d . 

Claimant's counsel i s s t a t u t o r i l y e n t i t l e d t o a r e a s o n a b l e , 
c a r r i e r - p a i d a t t o r n e y fee f o r s e r v i c e s rendered on Board r e v i e w . See 
ORS 656.382(2). Such a fee i s d e f i n e d as an "assessed f e e . " OAR 
438-15-005(2). However, we cannot a u t h o r i z e an assessed fee u n l e s s 
c l a i m a n t ' s counsel f i l e s a statement of s e r v i c e s . See OAR 
438-15-1-1(5). Because no statement of s e r v i c e s has been r e c e i v e d t o 
d a t e , an assessed fee s h a l l not be a u t h o r i z e d . 

ORDER 

The Referee's o r d e r dated December 4, 1987 i s a f f i r m e d . A 
c l i e n t - p a i d fee t o be p a i d by Weyerhaeuser Company, not t o exceed 
$378, i s approved. 
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FRANK A. HAMEL, Claimant WCB 86-14217 
Meyers & T e r r a l l , Defense Attorneys May 3, 1988 

Order on Review 
Reviewed by Board Members F e r r i s and C r i d e r . 

Claimant r e q u e s t s review of Referee Fink's o r d e r which 
uphe l d t h e s e l f - i n s u r e d employer's d e n i a l o f h i s o c c u p a t i o n a l 
disease c l a i m f o r a h e m o r r h o i d a l c o n d i t i o n . The s o l e i s s u e i s 
c o m p e n s a b i l i t y . 

We a f f i r m the or d e r o f the Referee. 

FINDINGS OF FACT 

Claimant had worked as a bus d r i v e r f o r t h e employer 
s i n c e 1974. During the s p r i n g and summer of 1986, c l a i m a n t worked 
on a bus r o u t e which a l l o w e d a s i x t o e i g h t - m i n u t e work break 
every o n e - h a l f hour o f h i s s h i f t . These breaks g e n e r a l l y p r o v i d e d 
him i n s u f f i c i e n t time f o r complete bowel movement, ca u s i n g him t o 
"push.hard." 

I n J u l y 1986, c l a i m a n t developed h e m o r r h o i d a l symptoms, 
pro m p t i n g him t o f i l e an o c c u p a t i o n a l disease c l a i m f o r 
" s t r a i n / p o t e n t i a l hemorrhoids" a l l e g e d l y r e s u l t i n g from h a v i n g 
i n s u f f i c i e n t time d u r i n g work breaks f o r adequate bowel 
movements. L a t e r , he began t o exp e r i e n c e a s w e l l i n g s e n s a t i o n 
along a "main a r t e r y " near h i s sex organs d u r i n g s e x u a l a c t i v i t i e s 

I n e a r l y September 1986, c l a i m a n t was t r a n s f e r r e d t o a 
new bus r o u t e which a l l o w e d s u f f i c i e n t time f o r complete bowel 
movement d u r i n g b r e a k s . His symptoms have d i m i n i s h e d s i n c e t h a t 
t i m e . The c l a i m was denied on October 3, 1986. 

At the time o f h e a r i n g , t h e r e were no o u t s t a n d i n g 
medical b i l l s r e l a t i n g t o t h i s c l a i m . F u r t h e r , c l a i m a n t has l o s t 
no time from work due t o h i s h e m o r r h o i d a l c o n d i t i o n . 

There was i n s u f f i c i e n t evidence t o su p p o r t a f i n d i n g 
t h a t c l a i m a n t ' s f o r c e d bowel movements a t work were t h e major 
c o n t r i b u t i n g cause o f h i s h e m o r r h o i d a l c o n d i t i o n , or i t s worsening 

CONCLUSIONS AND OPINION 

The Referee upheld the d e n i a l , r e a s o n i n g t h a t c l a i m a n t 
f a i l e d t o e s t a b l i s h a causal c o n n e c t i o n between h i s c o n d i t i o n and 
employment and t h a t h i s c o n d i t i o n d i d n o t r e q u i r e m e d i c a l s e r v i c e s 
nor r e s u l t i n d i s a b i l i t y . We agree w i t h the Referee's d e c i s i o n 
and r a t i o n a l e . 

To e s t a b l i s h c o m p e n s a b i l i t y c l a i m a n t must prove t h a t 
work c o n d i t i o n s were the major c o n t r i b u t i n g cause o f h i s 
c o n d i t i o n , or i t s w o r s e n i n g , p r o d u c i n g d i s a b i l i t y or the need f o r 
medical s e r v i c e s . D e t h l e f s v. Hyster Co., 295 Or 298, 310 ( 1 9 8 3 ) ; 
W e l l e r v. Union C a r b i d e , 288 Or 27, 35 (197 9 ) . The c a u s a t i o n i s s u e 
i n t h i s case p r e s e n t s a complex medical q u e s t i o n . Hence, a l t h o u g h 
c l a i m a n t ' s t e s t i m o n y i s p r o b a t i v e , r e s o l u t i o n o f t h i s i s s u e 
l a r g e l y t u r n s on the med i c a l evidence. U r i s v. Compensation 
Department, 247 Or 420, 426 (196 7 ) ; Kassahn v. P u b l i s h e r s Paper 
Co., 76 Or App 105, 109 (1985). 
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H e r e , t h e m e d i c a l e v i d e n c e w e i g h s a g a i n s t c o m p e n s a b i l t y . 
Dr. G a r n j o b s t p e r f o r m e d an i n d e p e n d e n t m e d i c a l e x a m i n a t i o n o f 
c l a i m a n t and o p i n e d t h a t t h e h e m o r r h o i d a l c o n d i t i o n was n e i t h e r 
c a u s e d nor a g g r a v a t e d by employment c o n d i t i o n s . G a r n j o b s t 
e x p l a i n e d t h a t t h e h e m o r r h o i d s were "most l i k e l y " p r e e x i s t i n g and 
t h a t c l a i m a n t ' s awareness o f t h e c o n d i t i o n had been h e i g h t e n e d by 
h i s f r u s t r a t i o n i n n o t h a v i n g s u f f i c i e n t t i m e f o r b o w e l 
e v a c u a t i o n . Dr. McCombe, c l a i m a n t ' s f a m i l y p h y s i c i a n , c o n c u r r e d . 
T h e r e was no c o n t r a r y m e d i c a l e v i d e n c e . C l a i m a n t c h a l l e n g e d t h e 
m e d i c a l e v i d e n c e a t h e a r i n g , t e s t i f y i n g t h a t he had n e v e r 
e x p e r i e n c e d h e m o r r h o i d a l symptoms p r i o r t o t h e s p r i n g o f 1986. We 
a r e more p e r s u a d e d by t h e m e d i c a l e v i d e n c e and f i n d , t h e r e f o r e , 
t h a t c l a i m a n t ' s c o n d i t i o n was n e i t h e r c a u s e d n o r w o r s e n e d by 
employment c o n d i t i o n s . 

We a r e f u r t h e r p e r s u a d e d t h a t t h i s c o n d i t i o n n e i t h e r 
r e q u i r e d m e d i c a l s e r v i c e s n o r r e s u l t e d i n any d i s a b i l i t y . 
A l t h o u g h c l a i m a n t i n i t i a l l y saw Dr. McCombe f o r t h e h e m o r r h o i d a l 
symptoms, t h e r e i s no e v i d e n c e i n t h e r e c o r d t h a t McCombe e i t h e r 
a d m i n i s t e r e d o r recommended t r e a t m e n t f o r t h e c o n d i t i o n . 
Dr. G a r n j o b s t f e l t t h a t no t r e a t m e n t was n e c e s s a r y . I n d e e d , 
c l a i m a n t t e s t i f i e d t h a t t h e r e were no o u t s t a n d i n g m e d i c a l b i l l s . 
C l a i m a n t f u r t h e r t e s t i f i e d t h a t he m i s s e d no t i m e f r o m work as a 
r e s u l t o f h i s c o n d i t i o n . Based on t h e f o r g o i n g a n a l y s i s , we 
c o n c l u d e t h a t t h e c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r 
h e m o r r h o i d s i s n o t c o m p e n s a b l e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 15, 1987 i s a f f i r m e d . A 
c l i e n t - p a i d f e e n o t t o exceed $190 i s a p p r o v e d . 

JULIE E. JOHNSON, Claimant WCB 87-13332 
M e r r i l l Schneider, Claimant's Attorney May 3, 1988 

Order on Review 
Reviewed by B o a r d Members J o h n s o n and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e Menashe's o r d e r t h a t 
d e c l i n e d t o a s s e s s p e n a l t i e s and a t t o r n e y f e e s . 

ISSUE 

Whether p e n a l t i e s o r a t t o r n e y f e e s may be a s s e s s e d 
a g a i n s t t h e s e l f - i n s u r e d e m p l o y e r f o r f a i l i n g t o t i m e l y c o m p l y 
w i t h a B o a r d o r d e r d i r e c t i n g i t t o pay an a s s e s s e d f e e . 

FINDINGS OF FACT 

The p a r t i e s s t i p u l a t e d t o t h e f o l l o w i n g s e t o f f a c t s : 

" 1 . The W o r k e r s ' C o m p e n s a t i o n B o a r d i s s u e d 
an O r d e r on Review on June 24, 1987, i n 
w h i c h i t awarded C l a i m a n t ' s a t t o r n e y 
$550 .00 f o r ' s e r v i c e s on b o a r d r e v i e w , u n d e r 
ORS 6 5 6 . 3 8 2 ( 2 ) , and i n w h i c h i t a f f i r m e d 
t h e O p i n i o n and O r d e r . The O p i n i o n and 
O r d e r has awarded a t t o r n e y f e e s o f $900.00 
on t h e d e n i a l o f c h i r o p r a c t i c c a r e . A 
C i r c u i t C o u r t Judgment i s s u e d [ s i c ] t h e 
award t o $1100.00, o r an i n c r e a s e o f 
$200 . 00 ." _ 4 1 n _ 



"2. These f e e s became p a y a b l e and were due 
as a m a t t e r o f l a w w i t h i n t h i r t y d a ys o f 
June 24, 1987, o r on J u l y 25, 1987." 

"3. On, o r a b o u t 8-19-87, [ c l a i m a n t ' s 
a t t o r n e y ' s ] o f f i c e c o n t a c t e d [ t h e 
e m p l o y e r ' s a t t o r n e y ] and i n d i c a t e d t h a t t h e 
a t t o r n e y f e e s were u n p a i d . I n r e s p o n s e t o 
t h a t c a l l , t h e above f e e s , t o t a l l i n g $1,650 
were p a i d t o [ c l a i m a n t ' s a t t o r n e y ] as 
f o l l o w s : A check f o r $550.00 was m a i l e d on 
A u g u s t 2 1 , 1987, and an a d d i t i o n a l c h e c k 
f o r $212.37 was s u b m i t t e d on A u g u s t 25, 
1987. The e x t r a $12.37 r e p r e s e n t e d 
i n t e r e s t on t h e f e e s w h i c h were u n t i m e l y 
p a i d . The amount o f i n t e r e s t i s n o t 
s u b j e c t t o d i s p u t e b e t w e e n t h e p a r t i e s . " 

"4. [ C l a i m a n t ' s a t t o r n e y ] r e q u e s t e d a 
h e a r i n g f o r f a i l u r e t o t i m e l y p a y t h e 
a t t o r n e y f e e s . He r e q u e s t s p e n a l t i e s and 
l a t e f e e s . " 

CONCLUSIONS OF LAW 

P u r s u a n t t o ORS 6 5 6 . 2 6 2 ( 1 0 ) , when an e m p l o y e r / i n s u r e r 
u n r e a s o n a b l y r e f u s e s t o pay c o m p e n s a t i o n i t s h a l l be l i a b l e f o r a 
p e n a l t y p l u s any a t t o r n e y f e e s a s s e s s a b l e u n d e r ORS 656.382. ORS 
656.382 p r o v i d e s , i n p a r t : 

" ( 1 ) I f an i n s u r e r o r s e l f - i n s u r e d e m p l o y e r 
r e f u s e s t o pay c o m p e n s a t i o n due under an 
o r d e r o f a r e f e r e e , b o a r d o r c o u r t , o r 
o t h e r w i s e u n r e a s o n a b l y r e s i s t s t h e payment 
o f c o m p e n s a t i o n , t h e e m p l o y e r o r i n s u r e r 
s h a l l pay t o t h e c l a i m a n t a r e a s o n a b l e 
a t t o r n e y f e e . . . ." 

"C o m p e n s a t i o n " i s d e f i n e d by ORS 6 5 6 . 0 0 5 ( 9 ) as " a l l b e n e f i t s , 
i n c l u d i n g m e d i c a l s e r v i c e s p r o v i d e d f o r a co m p e n s a b l e i n j u r y t o a 
s u b j e c t w o r k e r . . . ." 

R e l y i n g on t h e above s t a t u t e s and t h e case o f M o b l e y v. 
SAIF, 58 Or App 394 ( 1 9 8 2 ) , t h e R e f e r e e c o n c l u d e d t h a t no p e n a l t y 
o r a t t o r n e y f e e c o u l d be a s s e s s e d a g a i n s t t h e e m p l o y e r f o r i t s 
l a t e p ayments o f c l a i m a n t ' s a s s e s s e d f e e . We a f f i r m , a l t h o u g h we 
f i n d t h e R e f e r e e ' s r e l i a n c e on Mobley m i s p l a c e d . 

I n M o b l e y , t h e c o u r t : ( 1 ) a f f i r m e d t h a t p o r t i o n o f t h e 
B o a r d ' s o r d e r t h a t m o d i f i e d t h e R e f e r e e ' s award o f an a t t o r n e y f e e 
f r o m $1,100 t o $600; and ( 2 ) r e v e r s e d and remanded t h a t p o r t i o n o f 
t h e o r d e r t h a t f a i l e d t o award c l a i m a n t ' s a t t o r n e y a f e e u n d e r ORS 
6 5 6 . 3 8 2 ( 2 ) f o r s u c c e s s f u l l y d e f e n d i n g t h e c o m p e n s a b i l i t y o f 
c l a i m a n t ' s g r o i n i n j u r y c l a i m on Board r e v i e w . 

The i s s u e p r e s e n t l y b e f o r e us i s w h e t h e r p e n a l t i e s a nd 
a t t o r n e y f e e s may be a s s e s s e d a g a i n s t t h e e m p l o y e r f o r i t s f a i l u r e 
t o t i m e l y c o m p l y w i t h a p r i o r B o a r d o r d e r d i r e c t i n g i t t o pay an 
a s s e s s e d f e e . M o b l e y d i d n o t a d d r e s s t h a t i s s u e a n d , t h e r e f o r e , 
i s n o t a p p l i c a b l e t o p r e s e n t c a s e . 
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We a g r e e w i t h t h e R e f e r e e , h owever, t h a t c l a i m a n t i s n o t 
e n t i t l e d t o e i t h e r a p e n a l t y o r a t t o r n e y f e e . ORS 6 5 6 . 2 6 2 ( 1 0 ) 
p r o v i d e s f o r a p e n a l t y and a t t o r n e y f e e when an e m p l o y e r / i n s u r e r 
u n r e a s o n a b l y d e l a y s o r r e f u s e s t o pay " c o m p e n s a t i o n . " S i m i l a r l y , 
ORS 6 5 6 . 3 8 2 ( 1 ) p r o v i d e s f o r an a t t o r n e y f e e when an 
e m p l o y e r / i n s u r e r r e f u s e s t o pay o r o t h e r w i s e u n r e a s o n a b l y r e s i s t s 
t h e payment o f " c o m p e n s a t i o n . " The d e f i n i t i o n o f " c o m p e n s a t i o n " 
i n ORS 6 5 6 . 0 0 5 ( 9 ) r e f e r s t o " a l l b e n e f i t s . . . p r o v i d e d f o r a 
com p e n s a b l e i n j u r y t o a s u b j e c t w o r k e r . " 

H e r e , t h e B o a r d - o r d e r e d a s s e s s e d f e e d i d n o t c o n c e r n a 
" b e n e f i t " t o c l a i m a n t ; b u t r a t h e r , a f e e t o h i s a t t o r n e y . I n 
D o t s o n v. Behemia, I n c . , 80 Or App 233, 236 ( 1 9 8 6 ) , t h e c o u r t 
i n t e r p r e t e d t h e t e r m " b e n e f i t " i n ORS 6 5 6 . 0 0 5 ( 9 ) n a r r o w l y , 
s t a t i n g , i n p a r t : 

"We t h i n k t h a t t h e l e g i s l a t u r e i n t e n d e d 
" b e n e f i t s . . . p r o v i d e d f o r a compensable 
i n j u r y " t o r e f e r t o t h o s e s e t f o r t h i n ORS 
656.202 t o ORS 656.258." 

The c o u r t , t h e r e f o r e , r e j e c t e d an ar g u m e n t t h a t 
c l a i m a n t ' s a t t o r n e y was e n t i t l e d t o a f e e under ORS 6 5 6 . 3 8 2 ( 2 ) f o r 
p r o t e c t i n g a f e e award on B o a r d Review. A c c o r d i n g l y , we c o n c l u d e 
t h a t t h e R e f e r e e was c o r r e c t i n d e c l i n i n g t o a s s e s s e i t h e r a 
p e n a l t y o r a t t o r n e y f e e g i v e n t h e p a r t i c u l a r f a c t s o f t h e p r e s e n t 
c a s e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 4, 1988 i s a f f i r m e d . 

DONALD J. KUNKLER, Claimant WCB 87-01470 & 86-16858 
Myrick, Coulter, et a l . , Claimant's Attorneys May 3, 1988 
Cowling & Heyse l l , Defense Attorneys Order on Review 
Foss, Whitty, e t a l . , Defense Attorneys 

R eviewed by Board Members F e r r i s and C r i d e r . 

L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n , on b e h a l f o f i t s 
i n s u r e d , G r e g o r y F o r e s t P r o d u c t s , r e q u e s t s r e v i e w o f R e f e r e e Leahy's 
o r d e r t h a t : ( 1 ) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m 
f o r a l o w back and h i p c o n d i t i o n ; and ( 2 ) u p h e l d a d e n i a l o f 
c l a i m a n t ' s "new i n j u r y " c l a i m f o r t h e same c o n d i t i o n i s s u e d by 
L i b e r t y N o r t h w e s t , on b e h a l f o f i t s i n s u r e d , Reddaway T r u c k L i n e s . 
We a f f i r m . 

ISSUE 

On r e v i e w , t h e i s s u e i s r e s p o n s i b i l i t y . 

FINDINGS 

We a d o p t t h e R e f e r e e ' s f i n d i n g s o f f a c t and make t h e 
f o l l o w i n g a d d i t i o n a l f i n d i n g s . 

C l a i m a n t c r e d i b l y t e s t i f i e d r e g a r d i n g h i s s y m p t o m a t i c 
h i s t o r y and work a c t i v i t i e s . 

A t t h e t i m e o f c l a i m a n t ' s i n i t i a l i n j u r y i n December 1985, 
G r e g o r y F o r e s t P r o d u c t s was i n s u r e d by L i b e r t y . F o l l o w i n g t h a t 
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i n j u r y , Dr. Welch d i a g n o s e d m i d l u m b a r s t r a i n and s p r a i n . C l a i m a n t 
r e c e i v e d c o n s e r v a t i v e t r e a t m e n t . H i s i n j u r y c l a i m was a c c e p t e d and 
s u b s e q u e n t l y c l o s e d w i t h no award o f p e r m a n e n t d i s a b i l i t y . 

C l a i m a n t has n e v e r r e t u r n e d t o t h e t y p e o f heavy l a b o r he 
p e r f o r m e d a t t h e t i m e o f h i s 1985 i n j u r y . S i n c e c l a i m c l o s u r e , he 
has c o n t i n u e d r e c e i v i n g c h i r o p r a c t i c t r e a t m e n t f o r i n t e r m i t t e n t back 
and h i p p a i n . One o f t h e s e s y m p t o m a t i c f l a r e - u p s o c c u r r e d i n O c t o b e r 
1986 d u r i n g a t h r e e - w e e k j o b f o r Reddaway T r u c k L i n e s , a l s o i n s u r e d 
by L i b e r t y . T h i s f l a r e - u p was s i m i l a r t o p r e v i o u s s y m p t o m a t i c 
e x a c e r b a t i o n s and was n o t a s s o c i a t e d w i t h any p a r t i c u l a r w ork i n j u r y 
o r a c t i v i t y . F o l l o w i n g t h i s f l a r e - u p , Dr. Welch made an a d d i t i o n a l 
d i a g n o s i s o f s e c o n d a r y m y o f i b r o c i t i s . 

C l a i m a n t c o n t i n u e d t o e x p e r i e n c e s y m p t o m a t i c e x a c e r b a t i o n s 
and h i s r i g h t h i p became i n c r e a s i n g l y p a i n f u l . He s u b s e q u e n t l y f i l e d 
c l a i m s w i t h b o t h G r e g o r y F o r e s t P r o d u c t s and Reddaway T r u c k L i n e s and 
b o t h c l a i m s were d e n i e d . 

A f t e r de novo r e v i e w o f t h e r e c o r d , we f i n d t h a t 
Dr. Welch's a d d i t i o n a l d i a g n o s i s o f s e c o n d a r y m y o f i b r o c i t i s r e f l e c t e d 
t h e c h r o n i c n a t u r e o f c l a i m a n t ' s c o n d i t i o n , r a t h e r t h a n any m a t e r i a l 
change due t o h i s employment w i t h Reddaway T r u c k L i n e s . M o r e o v e r , we 
a r e n o t p e r s u a d e d t h a t c l a i m a n t ' s employment w i t h Reddaway T r u c k 
L i n e s i n d e p e n d e n t l y c o n t r i b u t e d t o a w o r s e n i n g o f h i s u n d e r l y i n g back 
and h i p c o n d i t i o n . 

CONCLUSIONS AND OPINION 

We a f f i r m t h e R e f e r e e ' s o r d e r w i t h t h e f o l l o w i n g comment. 

Cases i n v o l v i n g s u c c e s s i v e i n j u r i e s and s u c c e s s i v e 
i n s u r a n c e c a r r i e r s a r e d e c i d e d u n d e r t h e " l a s t i n j u r i o u s e x p o s u r e " 
r u l e . B o i s e Cascade v. S t a r b u c k , 296 OR 238 ( 1 9 8 4 ) . Under t h i s 
r u l e , r e s p o n s i b i l i t y r e s t s w i t h t h e c a r r i e r a t r i s k a t t h e t i m e o f 
t h e most r e c e n t i n j u r y t h a t i n d e p e n d e n t l y c o n t r i b u t e d t o a w o r s e n i n g 
o f t h e c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n . H e n s e l P h e l p s C o n s t r u c t i o n 
v. M i r i c h , 81 Or App 290 ( 1 9 8 6 ) ; S m i t h v. Ed's Pancake House, 27 Or 
App 361 ( 1 9 7 6 ) . 

I n t h e p r e s e n t c a s e , L i b e r t y , as i n s u r e r f o r G r e g o r y F o r e s t 
P r o d u c t s , r e m a i n s r e s p o n s i b l e f o r c l a i m a n t ' s back and h i p c o n d i t i o n 
u n l e s s i t d e m o n s t r a t e s t h a t c l a i m a n t ' s l a t e r employment w i t h Reddaway 
T r u c k L i n e s i n d e p e n d e n t l y c o n t r i b u t e d t o a w o r s e n i n g o f c l a i m a n t ' s 
c o n d i t i o n . 

However, a w o r s e n i n g o f symptoms, a l o n e , w i l l n o t s h i f t 
r e s p o n s i b i l i t y t o t h e s u b s e q u e n t e m p l o y e r , even i f t h e i n c r e a s e d 
symptoms r e s u l t i n d i s a b i l i t y . S p u r l o c k v . I n t e r n a t i o n a l P a p e r , 89 
Or App 4 61 ( 1 9 8 8 ) ; H e n s e l P h e l p s C o n s t r u c t i o n v . M i r i c h , s u p r a ; James 
R i v e r C o r p . v . Y o u n g b l o o d , 80 Or App 472 ( 1 9 8 6 ) . The a b s e n c e o f a 
s p e c i f i c t r a u m a d u r i n g t h e second employment w e i g h s i n f a v o r o f 
k e e p i n g r e s p o n s i b i l i t y w i t h t h e f i r s t e m p l o y e r , b u t i t i s n o t 
d i s p o s i t i v e . H e n s e l P h e l p s C o n s t r u c t i o n v. M i r i c h , s u p r a . For 
e x a m p l e , r e s p o n s i b i l i t y w i l l n o t s h i f t t o a s u b s e q u e n t e m p l o y e r where 
a c l a i m a n t has s u f f e r e d a back s t r a i n , f o l l o w e d by a p e r i o d o f w o r k 
w i t h c o n t i n u i n g symptoms i n d i c a t i n g t h a t t h e o r i g i n a l c o n d i t i o n 
p e r s i s t s , and c u l m i n a t i n g i n a second p e r i o d o f d i s a b i l i t y 
p r e c i p i t a t e d by some l i f t o r e x e r t i o n . See H e n s e l P h e l p s 
C o n s t r u c t i o n v. M i r i c h , s u p r a . 
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As d i s c u s s e d a b o v e , we a r e n o t p e r s u a d e d t h a t c l a i m a n t ' s 
e mployment w i t h Reddaway T r u c k L i n e s i n d e p e n d e n t l y c o n t r i b u t e d t o a 
w o r s e n i n g o f h i s u n d e r l y i n g c o n d i t i o n . C l a i m a n t ' s back and h i p 
symptoms c o n t i n u e d a f t e r h i s i n i t i a l back s t r a i n w i t h G r e g o r y F o r e s t 
P r o d u c t s . H i s s u b s e q u e n t s y m p t o m a t i c e x a c e r b a t i o n w i t h Reddaway 
T r u c k L i n e s was n o t a s s o c i a t e d w i t h any s p e c i f i c t r a u m a . M o r e o v e r , 
t h e r e c o r d c o n t a i n s no o b j e c t i v e e v i d e n c e o f a w o r s e n i n g o f 
c l a i m a n t ' s c o n d i t i o n as a r e s u l t o f t h a t e m p l o y m e n t . F i n a l l y , 
Dr. Welch's a d d i t i o n a l d i a g n o s i s o f s e c o n d a r y m y o f i b r o c i t i s r e f l e c t e d 
t h e c h r o n i c n a t u r e o f c l a i m a n t ' s c o n d i t i o n r a t h e r t h a n any m a t e r i a l 
change a s s o c i a t e d w i t h h i s employment w i t h Reddaway T r u c k L i n e s . 

A c c o r d i n g l y , r e s p o n s i b i l i t y f o r c l a i m a n t ' s c o n d i t i o n 
r e m a i n s w i t h L i b e r t y , as i n s u r e r f o r G r e g o r y F o r e s t P r o d u c t s . See 
H e n s e l P h e l p s C o n s t r u c t i o n v. M i r i c h , s u p r a . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 30, 1987 i s a f f i r m e d . The 
B o a r d a p p r o v e s a c l i e n t - p a i d f e e f o r s e r v i c e s on Bo a r d r e v i e w f o r t h e 
a t t o r n e y f o r L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n , as i n s u r e r f o r 
Reddaway T r u c k L i n e s , n o t t o exceed $595. The Bo a r d a l s o a p p r o v e s a 
c l i e n t - p a i d f e e f o r s e r v i c e s on Board r e v i e w f o r t h e a t t o r n e y f o r 
L i b e r t y , as i n s u r e r f o r G r e g o r y F o r e s t P r o d u c t s , n o t t o e x c e e d $160. 

ROBERT L. MURPHY, Claimant WCB 86-06489 
Qu i n t i n B. E s t e l l , Claimant's Attorney May 3, 1988 
Rick Dawson (SAIF), Defense Attorney Order on Review 

Reviewed by Bo a r d Members F e r r i s and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f P r e s i d i n g R e f e r e e D a u g h t r y ' s 
o r d e r w h i c h d i s m i s s e d h i s h e a r i n g r e q u e s t . We r e v e r s e and d i r e c t 
t h a t t h e h e a r i n g r e q u e s t be r e i n s t a t e d . 

FINDINGS OF FACT 

On May 9, 1986, c l a i m a n t r e q u e s t e d a h e a r i n g on a 
D e t e r m i n a t i o n O r d e r . The i s s u e s r a i s e d i n t h e r e q u e s t were 
t e m p o r a r y t o t a l d i s a b i l i t y , p e r m a n e n t p a r t i a l d i s a b i l i t y , m e d i c a l 
s e r v i c e s and p r e m a t u r e c l a i m c l o s u r e . C l a i m a n t ' s c l a i m was 
s u b s e q u e n t l y r e o p e n e d f o r s u r g e r y a n d , on December 9, 1986, 
c l a i m a n t ' s a t t o r n e y w r o t e t o t h e B o a r d , r e q u e s t i n g t h a t t h e case 
be p l a c e d i n i n a c t i v e s t a t u s u n t i l c l a i m c l o s u r e . The case was 
p l a c e d i n i n a c t i v e s t a t u s u n t i l September 9, 1987. On A u g u s t 2 1 , 
1987, t h e SAIF C o r p o r a t i o n f i l e d i t s r e s p o n s e t o t h e h e a r i n g 
r e q u e s t , d e n y i n g a l l c o n t e n t i o n s r a i s e d i n t h e r e q u e s t . 

On September 10, 1987, c l a i m a n t ' s a t t o r n e y w r o t e 
P r e s i d i n g R e f e r e e D a u g h t r y , r e q u e s t i n g t h a t t h e case r e m a i n i n 
i n a c t i v e s t a t u s p e n d i n g c l a i m c l o s u r e . The case was a g a i n p l a c e d 
i n i n a c t i v e s t a t u s u n t i l December 14, 1987. 

On November 30, 1987, c l a i m a n t ' s a t t o r n e y w r o t e R e f e r e e 
D a u g h t r y , r e q u e s t i n g t h a t t h e h e a r i n g r e q u e s t be d i s m i s s e d " w i t h 
t h e r i g h t t o p r e s e r v e a l l i s s u e s u n t i l t h i s c l a i m has been c l o s e d 
and i s r e a d y t o p r o c e e d t o h e a r i n g . " C l a i m a n t ' s a t t o r n e y a l s o 
r e q u e s t e d t h a t SAIF's a t t o r n e y p r e p a r e a s t i p u l a t i o n i f t h e r e was 
no o b j e c t i o n t o t h e r e q u e s t f o r d i s m i s s a l . SAIF's a t t o r n e y r a i s e d 
no o b j e c t i o n t o t h e d i s m i s s a l r e q u e s t , b u t p r e p a r e d no 
s t i p u l a t i o n . On December 14, 1987, R e f e r e e D a u g h t r y e n t e r e d an 
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o r d e r o f d i s m i s s a l , n o t i n g t h a t t h e h e a r i n g r e q u e s t had been 
w i t h d r a w n . The o r d e r d i d n o t s p e c i f y w h e t h e r t h e d i s m i s s a l was 
" w i t h p r e j u d i c e " o r " w i t h o u t p r e j u d i c e . " 

CONCLUSIONS AND OPINION 

On r e v i e w , c l a i m a n t c o n t e n d s t h a t t h e R e f e r e e ' s 
d i s m i s s a l o r d e r s h o u l d be m o d i f i e d t o r e a d t h a t i t was i s s u e d 
" w i t h o u t p r e j u d i c e . " We d e c l i n e t o do so f o r two r e a s o n s . F i r s t , 
i t i s o u r p o l i c y t o i n t e r p r e t any d i s m i s s a l o r d e r i s s u e d by t h e 
H e a r i n g s D i v i s i o n as an o r d e r o f " d i s m i s s a l w i t h o u t p r e j u d i c e , " 
u n l e s s t h e o r d e r s t a t e s o t h e r w i s e . C o n s e q u e n t l y , m o d i f i c a t i o n i s 
u n n e c e s s a r y . 

I n any e v e n t , t h e r e q u e s t e d m o d i f i c a t i o n w o u l d have 
l i t t l e e f f e c t on c l a i m a n t ' s h e a r i n g r i g h t s b e cause t h e o n e - y e a r 
l i m i t a t i o n s p e r i o d f o r f i l i n g a r e q u e s t f o r h e a r i n g on t h e 
D e t e r m i n a t i o n O r d e r has p a s s e d . See f o r m e r ORS 6 5 6 . 3 1 9 ( 4 ) . Thus, 
a l t h o u g h t h e m o d i f i c a t i o n w o u l d e n s u r e t h a t t h e d i s m i s s a l o r d e r 
i t s e l f does n o t p r e c l u d e a n o t h e r r e q u e s t f o r h e a r i n g on t h e 
D e t e r m i n a t i o n O r d e r any su c h h e a r i n g r e q u e s t w o u l d be p r e c l u d e d by 
t h e s t a t u t e o f l i m i t a t i o n s . I f we d i s m i s s w i t h o u t p r e j u d i c e , 
c l a i m a n t w i l l be u n a b l e t o c o n t e s t t h e D e t e r m i n a t i o n O r d e r a w a r d 
o f t e m p o r a r y t o t a l d i s a b i l i t y c o m p e n s a t i o n . M o r e o v e r , a l t h o u g h 
c l a i m a n t c o u l d l i t i g a t e t h e i s s u e o f p e r m a n e n t p a r t i a l d i s a b i l i t y 
a f t e r t h e i s s u a n c e o f a new D e t e r m i n a t i o n O r d e r , he w o u l d have t h e 
b u r d e n o f p r o v i n g t h a t he has become more d i s a b l e d s i n c e t h e f i r s t 
D e t e r m i n a t i o n O r d e r , because t h e f i r s t D e t e r m i n a t i o n O r d e r w i l l be 
f i n a l and t h e l a w o f t h e c a s e . See S t e p p v. SAIF , 78 Or App 438, 
441-42 ( 1 9 8 6 ) . 

We do n o t i n t e r p r e t c l a i m a n t ' s November 30, 1987 l e t t e r 
t o t h e R e f e r e e as a r e q u e s t f o r an o r d e r o f " d i s m i s s a l w i t h o u t 
p r e j u d i c e . " R a t h e r , c l a i m a n t s o u g h t t o have h i s c a se t a k e n o f f 
t h e d o c k e t w h i l e p r e s e r v i n g h i s r i g h t t o l i t i g a t e t h e i s s u e s 
a r i s i n g f r o m t h e f i r s t D e t e r m i n a t i o n O r d e r . C l a i m a n t ' s h e a r i n g 
r i g h t s w o u l d have been p r e s e r v e d i f h i s c a se had r e m a i n e d i n 
i n a c t i v e s t a t u s . As a m a t t e r o f Board p o l i c y , a r e q u e s t f o r 
h e a r i n g on a D e t e r m i n a t i o n O r d e r s h o u l d n o t be d i s m i s s e d when t h e 
i s s u e o f p e r m a n e n t p a r t i a l d i s a b i l i t y c a n n o t be l i t i g a t e d b e cause 
c l a i m a n t i s no l o n g e r m e d i c a l l y s t a t i o n a r y . 

A c c o r d i n g l y , we r e v e r s e t h e R e f e r e e ' s o r d e r o f 
d i s m i s s a l , and r e i n s t a t e t h e c l a i m a n t ' s h e a r i n g r e q u e s t . I f t h e 
c l a i m i s no l o n g e r o p e n , t h e case may be s c h e d u l e d f o r h e a r i n g . 
I f t h e c l a i m r e m a i n s o p e n , t h e h e a r i n g may be d e f e r r e d u n d e r t h e 
B o a r d r u l e s . T h i s case i s remanded t o t h e H e a r i n g s D i v i s i o n f o r 
f u r t h e r a c t i o n c o n s i s t e n t w i t h t h i s o r d e r . 

ORDER 

The R e f e r e e ' s d i s m i s s a l o r d e r d a t e d December 14, 1987 i s 
r e v e r s e d . C l a i m a n t ' s h e a r i n g r e q u e s t d a t e d May 9, 1986 i s 
r e i n s t a t e d . 
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MERRICK L. NEILL, Claimant WCB 87-12535 
Velure & Yates, Claimant's Attorneys May 3, 1988 
E. Jay Perry, Defense Attorney Order on Review 

Reviewed by B o a r d Members C r i d e r and F e r r i s . 

The i n s u r e r r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
B a k e r ' s o r d e r t h a t : ( 1 ) awarded c l a i m a n t 20 p e r c e n t (64 d e g r e e s ) 
u n s c h e d u l e d p e r m a n e n t p a r t i a l d i s a b i l i t y f o r h i s l o w back c o n d i t i o n 
w h e r e a s a D e t e r m o n a t i o n O r d e r had awarded no p e r m a n e n t d i s a b i l i t y ; 
( 2 ) s e t a s i d e i t s p a r t i a l d e n i a l o f c l a i m a n t ' s w e i g h t l o s s p r o g r a m ; 
and ( 2 ) a s s e s s e d p e n a l t i e s and a t t o r n e y f e e s f o r an u n r e a s o n a b l e 
d e n i a l . On r e v i e w t h e i s s u e s a r e e x t e n t , c o m p e n s a b i l i t y and 
p e n a l t i e s and a t t o r n e y f e e s . 

The B o a r d a f f i r m s and a d o p t s t h e o r d e r o f t h e R e f e r e e w i t h 
t h e f o l l o w i n g comment. 

The i n s u r e r c o n t e n d s t h a t no a t t o r n e y f e e s can be a s s e s s e d 
a g a i n s t i t e x c e p t u n d e r ORS 656.382. I t a r g u e s t h a t s i n c e t h i s case 
d i d n o t a r i s e f r o m a r e f u s a l t o pay c o m p e n s a t i o n u n d e r an o r d e r o f a 
R e f e r e e , B o a r d o r c o u r t , an a t t o r n e y f e e i s o n l y j u s t i f i e d i f i t 
u n r e a s o n a b l y r e s i s t e d payment o f c o m p e n s a t i o n u n d e r ORS 6 5 6 . 3 8 2 ( 1 ) . 

The i n s u r e r i s i n c o r r e c t f o r ORS 656.382 i s n o t t h e s o l e 
a u t h o r i t y f o r award o f a c a r r i e r - p a i d f e e . I n t h i s c a s e , c l a i m a n t 
p r e v a i l e d i n h i s e f f o r t t o overcome t h e i n s u r e r ' s d e n i a l o f a c l a i m 
f o r m e d i c a l s e r v i c e s and t h e i n s u r e r ' s p r e m a t u r e d e n i a l o f s u r g e r y . 
ORS 6 5 6 . 2 4 5 ( 2 ) p r o v i d e s f o r t h e f i l i n g o f c l a i m s f o r m e d i c a l 
s e r v i c e s . Such s e r v i c e s a r e c o m p e n s a t i o n . ORS 6 5 6 . 0 0 5 ( 8 ) . 
H a v i n g overcome t h e i n s u r e r ' s d e n i a l o f c o m p e n s a t i o n , c l a i m a n t i s 
e n t i t l e d t o an i n s u r e r - p a i d f e e unde r ORS 6 5 6 . 3 8 6 ( 1 ) . See e.g. 
A g u i a r v. J.R. S i m p l o t Co., 87 Or App 475 ( 1 9 8 7 ) ; L l o y d L. E d d i n g s , 
38 Van N a t t a 1478 (1986 ) . 

The R e f e r e e o r d e r e d an i n s u r e r - p a i d a t t o r n e y f e e o f $800. 
A l t h o u g h he does n o t c i t e ORS 6 5 6 . 3 8 6 ( 1 ) , t h i s s t a t u t e does s u p p o r t 
h i s a c t i o n . C o n s e q u e n t l y we a f f i r m h i s o r d e r . 

C l a i m a n t ' s c o u n s e l i s s t a t u t o r i l y e n t i t l e d t o a r e a s o n a b l e , 
c a r r i e r - p a i d a t t o r n e y f e e f o r s e r v i c e s r e n d e r e d on Boar d r e v i e w . See 
ORS 6 5 6 . 3 8 2 ( 2 ) . Such a f e e i s d e f i n e d as an " a s s e s s e d f e e . " OAR 
4 3 8 - 1 5 - 0 0 5 ( 2 ) . However, we c a n n o t a u t h o r i z e an a s s e s s e d f e e u n l e s s 
c l a i m a n t ' s c o u n s e l f i l e s a s t a t e m e n t o f s e r v i c e s . See OAR 
4 3 8 - 1 5 - 0 1 0 ( 5 ) . Because no s t a t e m e n t o f s e r v i c e s has been r e c e i v e d t o 
d a t e , an a s s e s s e d f e e s h a l l n o t be a u t h o r i z e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 2, 1987 i s a f f i r m e d . 
The B o a r d a p p r o v e s a c l i e n t p a i d f e e n o t t o e x c e e d $876. 

SIMON Z. REND0N, Claimant WCB 87-03782 
Vick & Gutzler, Claimant's Attorneys May 3, 1988 
John Motley (SAIF), Defense Attorney Order on Review 

Reviewed by B o a r d Members C r i d e r and J o h n s o n . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e P e t e r s o n ' s o r d e r 
t h a t u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f h i s a g g r a v a t i o n c l a i m 
f o r h i s c u r r e n t upper b a c k , l ow b a c k , and r i g h t s h o u l d e r 
c o n d i t i o n s . On r e v i e w , t h e i s s u e i s a g g r a v a t i o n . We a f f i r m . 
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FINDINGS OF FACT 

I n 1980 c l a i m a n t i n j u r e d h i s l o w back and r i g h t l e g 
w h i l e w o r k i n g on a f a r m . I n 1981 he i n j u r e d h i s neck and 
r e i n j u r e d h i s low b a c k . These c l a i m s were a c c e p t e d . I n 1982 by 
s t i p u l a t i o n and o r d e r , he r e c e i v e d 35 p e r c e n t p e r m a n e n t d i s a b i l i t y 
f o r h i s l o w b a c k . I n A u g u s t 1986 he was awarded an a d d i t i o n a l 5 
p e r c e n t p e r m a n e n t d i s a b i l i t y f o r h i s r i g h t arm. 

On November 18, 1986, Dr. Knox, n e u r o l o g i s t , o r d e r e d a 
c o m p l e t e w o r k u p and t e s t s f o r c l a i m a n t . These t e s t s were 
c o m p l e t e d b e f o r e t h e l a s t a r r a n g e m e n t o f c o m p e n s a t i o n . 

A h e a r i n g was h e l d on November 19, 1986. The i s s u e a t 
t h a t h e a r i n g was e x t e n t o f p e r m a n e n t d i s a b i l i t y . No a d d i t i o n a l 
d i s a b i l i t y was a w a r d e d . 

On J a n u a r y 7, 1987, Dr. Knox w r o t e t o Dr. Moore, 
c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r , t o i n f o r m him o f h i s f i n d i n g s 
and o p i n i o n s . 

On F e b r u a r y 26, 1987, Dr. M a r t i n s , o r t h o p e d i c s u r g e o n , 
e x a m i n e d c l a i m a n t . 

On March 4, 1987, t h e i n s u r e r d e n i e d c l a i m a n t ' s r e q u e s t 
t o r e o p e n h i s c l a i m f o r a g g r a v a t i o n on t h e b a s i s t h a t i t d i d n o t 
t h i n k h i s c o n d i t i o n had w o r s e n e d . 

C l a i m a n t ' s c o n d i t i o n has n o t wor s e n e d s i n c e h i s 
November 19, 1986 h e a r i n g w h i c h c o n s t i t u t e s t h e l a s t a r r a n g e m e n t 
o f c o m p e n s a t i o n . 

CONCLUSIONS OF LAW AND OPINION 

C l a i m a n t c o n t e n d s he s u f f e r e d an a g g r a v a t i o n b a s e d on 
t h e f i n d i n g s and o p i n i o n d e r i v e d f r o m Dr. Knox's November 18, 1986 
e x a m i n a t i o n and t e s t s . 

A l t e r n a t i v e l y , c l a i m a n t c o n t e n d s t h a t s i n c e an 
a g g r a v a t i o n c an be p r o v e d by e i t h e r l a y o r m e d i c a l e v i d e n c e , h i s 
t e s t i m o n y i s s u f f i c i e n t t o p r o v e he has s u f f e r e d an a g g r a v a t i o n 
s i n c e h i s l a s t award o f c o m p e n s a t i o n . 

I n o r d e r t o e s t a b l i s h a c l a i m f o r a g g r a v a t i o n , c l a i m a n t 
must p r o v e a w o r s e n i n g o f h i s c o n d i t i o n s i n c e t h e l a s t a r r a n g e m e n t 
o f c o m p e n s a t i o n . ORS 6 5 6 . 2 7 3 ( 1 ) . The o n l y e v i d e n c e t o s u p p o r t a 
w o r s e n i n g o f c l a i m a n t ' s c o n d i t i o n s i n c e November 19, 1986 i s h i s 
t e s t i m o n y t h a t he s u f f e r s more symptoms as w e l l as symptoms i n new 
a r e a s . 

Dr. Knox's f i n d i n g s and o p i n i o n do n o t s u p p o r t 
c l a i m a n t ' s c o n t e n t i o n t h a t he has s u f f e r e d an a g g r a v a t i o n b e c a u s e 
t h e y do n o t r e l a t e any w o r s e n i n g o f c l a i m a n t ' s c o n d i t i o n t o a t i m e 
p e r i o d a f t e r November 19, 1986. 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t f a i l e d t o p r e s e n t 
e v i d e n c e t h a t h i s c o n d i t i o n w o r s e n e d s i n c e t h e l a s t a r r a n g e m e n t o f 
c o m p e n s a t i o n w h i c h o c c u r r e d on November 19, 1986. We a g r e e . . 

Dr. M a r t i n s e x a m i n e d c l a i m a n t a f t e r t h e l a s t a r r a n g e m e n t 
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o f c o m p e n s a t i o n . H i s - e x a m i n a t i o n r e v e a l e d t h a t t h e r e had been no 
change i n c l a i m a n t ' s f u n c t i o n a l i m p a i r m e n t s i n c e c l a i m c l o s u r e i n 
A u g u s t 1986. 

I t i s c l a i m a n t ' s b u r d e n t o p r o v e t h a t he has i n c u r r e d an 
a d d i t i o n a l l o s s o f e a r n i n g c a p a c i t y due t o i n t e n s i f i e d o l d 
symptoms o r new symptoms. Van Woesik v. P a c i f i c Coca-Cola Co., 85 
Or App 9 ( 1 9 8 7 ) . C l a i m a n t ' s t e s t i m o n y f a i l s t o p r o v e a l o s s o f 
e a r n i n g c a p a c i t y . 

C o n s e q u e n t l y , t h e l a y and m e d i c a l e v i d e n c e does n o t 
e s t a b l i s h t h a t c l a i m a n t s u f f e r e d an a g g r a v a t i o n o f h i s c o n d i t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 1 , 1987, as r e c o n s i d e r e d 
June 12, 1987, i s a f f i r m e d . 

FRANK A. VILANJ, Claimant WCB 87-12285 
Schwabe, et a l . , Defense Attorneys May 3, 1988 

Order on Review 
Reviewed by B o a r d Members Joh n s o n and F e r r i s . 

C l a i m a n t , p r o s e , r e q u e s t s r e v i e w o f R e f e r e e P o d n a r ' s 
o r d e r t h a t : ( 1 ) u p h e l d t h e s e l f - i n s u r e d e m p l o y e r ' s d e n i a l o f h i s 
a g g r a v a t i o n c l a i m f o r a neck and s h o u l d e r c o n d i t i o n ; and ( 2 ) 
d e c l i n e d t o award a d d i t i o n a l p e r m a n e n t p a r t i a l d i s a b i l i t y . On 
r e v i e w t h e i s s u e s a r e a g g r a v a t i o n a n d , i n t h e a l t e r n a t i v e , e x t e n t . 

The B o a r d a f f i r m s t h e o r d e r o f t h e R e f e r e e . 

FINDINGS OF FACT 

We a d o p t t h e R e f e r e e ' s f i n d i n g s o f f a c t as s u p p l e m e n t e d 
w i t h t h e f o l l o w i n g f i n d i n g s . 

On O c t o b e r 16, 17 and 23, 1987, a p r i v a t e i n v e s t i g a t o r 
made a s u r v e i l l a n c e f i l m o f c l a i m a n t s h o w i n g him l i f t i n g a 
35-pound p r o p a n e t a n k o u t o f a camper and p l a c i n g a 20-pound wood 
box i n t h e camper. The f i l m a l s o shows c l a i m a n t w a l k i n g and 
m o v i n g w i t h no r e s t r i c t i o n . 

On November 17, 1987, t h e e m p l o y e r i s s u e d i t s d e n i a l o f 
c l a i m a n t ' s a g g r a v a t i o n c l a i m . 

CONCLUSIONS OF LAW AND OPINION 

C l a i m a n t c o n t e n d s he has s u f f e r e d an a g g r a v a t i o n o f h i s 
neck and s h o u l d e r c o n d i t i o n . 

C l a i m a n t must p r o v e t h a t h i s c o n d i t i o n has w o r s e n e d i n 
o r d e r t o e s t a b l i s h a compensable a g g r a v a t i o n . G e o r g i a P a c i f i c 
C o r p . v . R o f f , 80 Or App 78, r e v den, 301 Or 666 ( 1 9 8 6 ) . A l t h o u g h 
symptoms i n t h e m s e l v e s a r e n o t compensable as an a g g r a v a t i o n , p a i n 
t h a t r e s u l t s i n a d d i t i o n a l l o s s o f e a r n i n g c a p a c i t y i s . Van 
Woesik v. P a c i f i c Coca-Cola Co., 88 Or App 9 ( 1 9 8 7 ) . 

C l a i m a n t r e i n j u r e d h i s neck i n J a n u a r y 1986. As o f 
F e b r u a r y 1986, t h e d o c t o r s r e g a r d e d h i s p a i n c o m p l a i n t s as o u t o f 
p r o p o r t i o n t o t h e p h y s i c a l f i n d i n g s . 
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F o l l o w i n g c l a i m c l o s u r e i n June 1987, c l a i m a n t r e t u r n e d 
t o h i s work as a t r u c k d r i v e r . He q u i t t h i s j o b f o r n o n m e d i c a l 
r e a s o n s and began w o r k i n g f o r a d i f f e r e n t company as a l o n g h a u l 
t r u c k d r i v e r . 

On. September 1 1 , 1987, Dr. I r v i n e , o r t h o p e d i s t , o p i n e d 
c l a i m a n t c o u l d n o t t o l e r a t e l o n g h a u l d r i v i n g because o f t h e 
p r o l o n g e d s i t t i n g and head t u r n i n g t h e j o b r e q u i r e d . However, 
c l a i m a n t l e f t a r e t r a i n i n g p r o g r a m i n m e c h a n i c s t o r e t u r n t o t r u c k 
d r i v i n g . 

Dr. S i l v e r , n e u r o l o g i s t , e x a m i n e d c l a i m a n t and f o u n d no 
o b j e c t i v e e v i d e n c e o f p h y s i c a l a b n o r m a l i t i e s . 

On O c t o b e r 23, 1987, t h e O r t h o p a e d i c C o n s u l t a n t s 
e x a m i n e d c l a i m a n t . They f o u n d no e v i d e n c e o f a t r o p h y o f 
f a s c i c u l a t i o n and n o t e d t h a t t h e c a l l u s e s on c l a i m a n t ' s hands 
i n d i c a t e d he was u s i n g b o t h t o do heavy w o r k . 

On December 7, 1987, Dr. I r v i n e o p i n e d t h a t c l a i m a n t had 
n o t s u f f e r e d an a g g r a v a t i o n and a s s e s s e d h i s i m p a i r m e n t as m i l d l y 
m o d e r a t e . 

C l a i m a n t began t r e a t i n g w i t h Dr. Kemple, 
r h e u m a t o l o g i s t . Dr. Kemple b e l i e v e d t h a t f u r t h e r d i a g n o s i s was 
n e c e s s a r y . He o p i n e d t h a t c l a i m a n t d e m o n s t r a t e d a p o s s i b l e 
p a t h o g e n i c o v e r l a p f r o m an a b n o r m a l c o n n e c t i v e t i s s u e r e s p o n s e 
p r o f i l e and some b r a c h i a l p l e x u s i m p i n g e m e n t . He f e l t c l a i m a n t 
was p r o m i n e n t l y i m p a i r e d . Dr. Kemple a u t h o r i z e d t i m e l o s s f o r an 
i n d e f i n i t e p e r i o d . 

The R e f e r e e f o u n d c l a i m a n t ' s a s s e s s m e n t s o f a w o r s e n e d 
c o n d i t i o n n o t p e r s u a s i v e because t h e m a j o r i t y o f p h y s i c i a n s had 
f o u n d h i s c o m p l a i n t s o u t o f p r o p o r t i o n t o t h e o b j e c t i v e f i n d i n g s 
and b ecause he f o u n d c l a i m a n t was n o t a c r e d i b l e w i t n e s s . We 
a g r e e . 

We g e n e r a l l y d e f e r t o t h e R e f e r e e ' s d e t e r m i n a t i o n o f 
c r e d i b i l i t y and r e l i a b i l i t y due t o t h e R e f e r e e ' s o p p o r t u n i t y t o 
o b s e r v e t h e w i t n e s s . T i m o t h y J . Swodeck, 39 Van N a t t a 341 
( 1 9 8 7 ) . F u r t h e r m o r e , t h e f a c t t h a t c l a i m a n t d e m o n s t r a t e d a 
p a t t e r n o f r e t u r n i n g t o s t r e n u o u s w o r k s u c h as t r u c k d r i v i n g and 
l e a v i n g due t o n o n m e d i c a l r e a s o n s r a t h e r t h a n p h y s i c a l c o m p l a i n t s 
o f p a i n , l e n d s s u p p o r t t o t h e p e r s u a s i v e n e s s o f t h e m e d i c a l 
o p i n i o n s t h a t f o u n d c l a i m a n t s u f f e r e d no a g g r a v a t i o n o f h i s 
c o n d i t i o n . C o n s e q u e n t l y , we f i n d c l a i m a n t has f a i l e d t o p r o v e 
t h a t h i s c o n d i t i o n has w o r s e n e d o r t h a t he has i n c u r r e d a l o s s o f 
e a r n i n g c a p a c i t y due t o p a i n . 

C l a i m a n t c o n t e n d s , i n t h e a l t e r n a t i v e , t h a t h i s a w a r d o f 
20 p e r c e n t (64 d e g r e e s ) p e r m a n e n t p a r t i a l d i s a b i l i t y i s i n a d e q u a t e . 

The R e f e r e e r e a s o n e d t h a t t h e m e d i c a l f i n d i n g s , t h e 
s u r v e i l l a n c e f i l m and t h e f a c t t h a t c l a i m a n t c o n s i s t e n t l y r e t u r n e d 
t o s t r e n u o u s w o r k , a r e i n c o n s i s t e n t w i t h a d e t e r m i n a t i o n t h a t 
c l a i m a n t i s e n t i t l e d t o a d d i t i o n a l c o m p e n s a t i o n . We a g r e e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 30, 1987 i s a f f i r m e d . 
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Robin 0. Donaldson, Claimant WCB 87-07005 
F l a x e l , Todd, et a l . , Claimant's Attorneys May 5, 1988 
Foss, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members C r i d e r and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
Q u i l l i n a n ' s o r d e r t h a t a f f i r m e d a D e t e r m i n a t i o n O r d e r t h a t awarded 
20 p e r c e n t (30 d e g r e e s ) s c h e d u l e d p e r m a n e n t p a r t i a l d i s a b i l i t y f o r 
l o s s o f use o r f u n c t i o n o f t h e l e f t l e g ( k n e e ) and no u n s c h e d u l e d 
p e r m a n e n t d i s a b i l i t y f o r c l a i m a n t ' s l ow back c o n d i t i o n . We m o d i f y 
i n p a r t and a f f i r m i n p a r t . 

ISSUES 

1 . E x t e n t o f s c h e d u l e d d i s a b i l i t y f o r c l a i m a n t ' s l e f t 
l e g ( knee ) . 

2. E x t e n t o f u n s c h e d u l e d d i s a b i l i t y , i f any, f o r 
c l a i m a n t ' s l o w ba c k . 

FINDINGS OF FACT 

The B o a r d a d o p t s t h e R e f e r e e ' s F i n d i n g s o f F a c t w i t h t h e 
f o l l o w i n g a d d i t i o n s . We f i n d t h a t c l a i m a n t ' s l e v e l o f l e f t l e g 
i m p a i r m e n t r e s u l t i n g f r o m h i s comp e n s a b l e J a n u a r y 18, 1985 i n j u r y 
i s m o d e r a t e . I n a d d i t i o n , we f i n d t h a t c l a i m a n t has s u f f e r e d no 
l o w back i m p a i r m e n t as a r e s u l t o f t h e compen s a b l e i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

S c h e d u l e d L e f t Leg (Knee) D i s a b i l i t y 

The c r i t e r i a f o r t h e r a t i n g o f s c h e d u l e d d i s a b i l i t y i s 
t h e p e r m a n e n t l o s s o f use o r f u n c t i o n o f t h e i n j u r e d member due t o 
t h e i n d u s t r i a l i n j u r y . ORS 6 5 6 . 2 1 4 ( 2 ) . G u i d e l i n e s t o a s s i s t i n 
t h e d e t e r m i n a t i o n o f t h e e x t e n t o f p e r m a n e n t d i s a b i l i t y c a u s e d by 
a l e g ( k n e e ) i n j u r y a r e s e t f o r t h i n OAR 436-30-330 and 
436-30-340. A l t h o u g h t h e s e r u l e s a r e n o t b i n d i n g , because t h e y 
a r e based on a c c e p t e d m e d i c a l p r i n c i p l e s , t h e y a r e h i g h l y 
p e r s u a s i v e . H a r w e l l v. A r g o n a u t I n s . Co., 296 Or 505 ( 1 9 8 4 ) . 

C l a i m a n t ' s t r e a t i n g o r t h o p e d i s t , Dr. B e r t , o p i n e d t h a t 
c l a i m a n t ' s l e f t l e g i m p a i r m e n t i s m o d e r a t e . BBV M e d i c a l 
C o n s u l t a n t s r e p o r t e d t h a t c l a i m a n t ' s i m p a i r m e n t was m i l d . A b s e n t 
p e r s u a s i v e r e a s o n s t o t h e c o n t r a r y , t h e t r e a t i n g p h y s i c i a n ' s 
o p i n i o n i s g e n e r a l l y e n t i t l e d t o g r e a t e r w e i g h t . W e i l a n d v . SAIF, 
64 Or App 810 ( 1 9 8 3 ) . Dr. B e r t ' s i m p a i r m e n t r a t i n g i s s u p p o r t e d 
by t h e e v i d e n c e . We, t h e r e f o r e , c o n c l u d e t h a t c l a i m a n t ' s l e f t l e g 
i m p a i r m e n t i s m o d e r a t e . I n a d d i t i o n t o d i s a b l i n g p a i n , c l a i m a n t 
s u f f e r s f r o m knee j o i n t i n s t a b i l i t y and has u n d e r g o n e two m e d i a l 
m e n i s e c t o m i e s , one p a r t i a l and one t o t a l . 

F o l l o w i n g o u r de novo r e v i e w o f t h e m e d i c a l and l a y 
e v i d e n c e , we c o n c l u d e t h a t an award o f 30 p e r c e n t s c h e d u l e d 
p e r m a n e n t d i s a b i l i t y a d e q u a t e l y and a p p r o p r i a t e l y c o m p e n s a t e s 
c l a i m a n t f o r t h e p e r m a n e n t l o s s o f use o r f u n c t i o n o f h i s l e f t l e g 
( k n e e ) . We, t h e r e f o r e , i n c r e a s e t h e award g r a n t e d by t h e R e f e r e e 
by 10 p e r c e n t . 
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U n s c h e d u l e d (Low Back) D i s a b i l i t y 

The c r i t e r i a f o r t h e r a t i n g o f u n s c h e d u l e d d i s a b i l i t y i s 
t h e p e r m a n e n t l o s s o f e a r n i n g c a p a c i t y due t o t h e c o m p e n s a b l e 
i n j u r y . ORS 6 5 6 . 2 1 4 ( 5 ) . I t i s c l a i m a n t ' s b u r d e n t o p r o v e t h a t he 
has i n c u r r e d a p e r m a n e n t l o s s o f e a r n i n g c a p a c i t y as a r e s u l t o f 
t h e J a n u a r y 18, 1985 i n j u r y . H u t c h e s o n v . Weyerhaeuser Co., 288 
Or 5 1 , 56 ( 1 9 7 9 ) . C l a i m a n t has f a i l e d t o do s o . 

C l a i m a n t a r g u e s on r e v i e w t h a t he i s now u n a b l e t o d r i v e 
c e r t a i n c a t e g o r i e s o f t r u c k s t h a t he was p r e v i o u s l y c a p a b l e o f 
d r i v i n g , e.g. " c a b o v e r - t y p e " o f t r u c k s . The r e c o r d e s t a b l i s h e s , 
h o w ever, t h a t c l a i m a n t ' s r e s t r i c t i o n s a r e s o l e l y r e l a t e d t o t h e 
d i s a b l i n g a s p e c t s o f h i s knee i n j u r y . As o f t h e d a t e o f h e a r i n g , 
c l a i m a n t ' s l o w back c o n d i t i o n was n o t d i s a b l i n g and had n o t 
r e s u l t e d i n any l o s s o f e a r n i n g c a p a c i t y . T h e r e f o r e , we c o n c l u d e 
t h a t c l a i m a n t i s n o t e n t i t l e d t o an award o f u n s c h e d u l e d p e r m a n e n t 
d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 29, 1987 i s a f f i r m e d 
i n p a r t and m o d i f i e d i n p a r t . I n a d d i t i o n t o t h e D e t e r m i n a t i o n 
O r d e r ' s award o f 20 p e r c e n t (30 d e g r e e s ) s c h e d u l e d p e r m a n e n t 
d i s a b i l i t y , c l a i m a n t i s awarded 10 p e r c e n t (15 degrees') s c h e d u l e d 
p e r m a n e n t l e f t l e g ( k n e e ) d i s a b i l i t y , f o r a t o t a l a ward t o d a t e o f 
30 p e r c e n t (45 d e g r e e s ) . The r e m a i n d e r o f t h e R e f e r e e ' s o r d e r i s 
a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f t h e 
i n c r e a s e d c o m p e n s a t i o n g r a n t e d by t h i s o r d e r as an a t t o r n e y f e e . 
However, t h e t o t a l a t t o r n e y f e e s a l l o w e d by t h e R e f e r e e and t h i s 
o r d e r s h a l l n o t ex c e e d $3,000. The Board a p p r o v e s a c l i e n t - p a i d 
f e e n o t t o e x c e e d $280. 

RICHARD A. LUNA, Claimant WCB 87-03680 
Black, Chapman & Webber, Claimant's Attorneys May 5, 1988 
Schwabe, e t a l . , Defense Attorneys Order on Review 

Reviewed by B o a r d Members C r i d e r and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e B o r c h e r s ' o r d e r 
w h i c h u p h e l d t h e s e l f - i n s u r e d e m p l o y e r ' s d e n i a l o f h i s m e d i c a l 
s e r v i c e s c l a i m f o r l e f t s h o u l d e r a r t h r o s c o p i c a c r o m i o p l a s t y 
s u r g e r y . The s o l e i s s u e i s m e d i c a l s e r v i c e s . C l a i m a n t d i d n o t 
f i l e a b r i e f on r e v i e w . We a f f i r m . 

FINDINGS OF FACT 

C l a i m a n t c o m p e n s a b l y i n j u r e d h i s l e f t arm and s h o u l d e r 
i n November 1983 when he s l i p p e d and f e l l . The c l a i m was c l o s e d 
w i t h no p e r m a n e n t d i s a b i l i t y a w a r d . However, c l a i m a n t c o n t i n u e d 
t o e x p e r i e n c e l e f t s h o u l d e r p a i n w h i c h was r e l a t e d t o t h e 
i n d u s t r i a l i n j u r y . 

I n O c t o b e r 1986, Dr. C h a m b e r l a i n , an o r t h o p e d i s t , 
d i a g n o s e d l e f t s h o u l d e r i m p i n g e m e n t syndrome and recommended 
u l t r a s o u n d t h e r a p y . I n November 1986, C h a m b e r l a i n o f f e r e d 
c l a i m a n t t h e o p t i o n o f an a r t h r o s c o p i c a c r o m i o p l a s t y t o r e l i e v e 
t h e s h o u l d e r p a i n . C l a i m a n t a g r e e d t o u n d e r g o s u r g e r y . 

I n J a n u a r y 1987, C h a m b e r l a i n ' s r e q u e s t f o r a u t h o r i z a t i o n 
o f s u r g e r y was d e n i e d on g r o u n d s t h a t s u r g e r y was n o t r e a s o n a b l e 
and n e c e s s a r y and was n o t r e l a t e d t o work a c t i v i t i e s . 
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A r t h r o s c o p i c s u r g e r y was p e r f o r m e d on t h e l e f t s h o u l d e r 
by Dr. C h a m b e r l a i n i n A u g u s t 1987. A l l f i n d i n g s i n C h a m b e r l a i n ' s 
s u r g e r y r e p o r t were n o r m a l . The l e f t s h o u l d e r p a i n r e s o l v e d f u l l y 
i n O c t o ber/November 1987. 

We f i n d t h a t t h e s u r g e r y was n o t c u r a t i v e . I n a d d i t i o n , 
t h e r e was i n s u f f i c i e n t e v i d e n c e t o s u p p o r t a f i n d i n g t h a t s u r g e r y 
r e s u l t e d i n any m a t e r i a l p a l l i a t i v e b e n e f i t . We f i n d t h a t s u r g e r y 
was n e i t h e r r e a s o n a b l e n o r n e c e s s a r y . 

CONCLUSIONS AND OPINION 

The R e f e r e e u p h e l d t h e d e n i a l , c o n c l u d i n g t h a t t h e 
s u r g e r y was n o t r e a s o n a b l e and n e c e s s a r y t o t h e p r o c e s s o f 
c l a i m a n t ' s r e c o v e r y f r o m t h e compensable i n j u r y . We a g r e e . 

C l a i m a n t i s e n t i t l e d t o m e d i c a l s e r v i c e s f o r c o n d i t i o n s 
r e s u l t i n g f r o m h i s c o m p e n s a b l e i n j u r y so l o n g as t h e n a t u r e o f t h e 
i n j u r y o r p r o c e s s o f t h e r e c o v e r y r e q u i r e s . See ORS 6 5 6 . 2 4 5 ( 1 ) . 
He has t h e b u r d e n o f p r o v i n g t h a t m e d i c a l s e r v i c e s were r e a s o n a b l y 
and n e c e s s a r i l y i n c u r r e d i n t h e t r e a t m e n t o f h i s c o m p e n s a b l e 
i n j u r y . See James v. Kemper I n s . Co., 81 Or App 80, 84 ( 1 9 8 6 ) . 

The m e d i c a l e v i d e n c e i n t h i s case i s d i v i d e d . By a 
c h e c k - t h e - b o x r e s p o n s e , Dr. C h a m b e r l a i n , c l a i m a n t ' s t r e a t i n g 
o r t h o p e d i s t , a g r e e d t h a t t h e s u r g e r y was r e a s o n a b l e and 
n e c e s s a r y . On t h e o t h e r hand, Dr. L a u b e n g a y e r , an o r t h o p e d i s t who 
saw c l a i m a n t on a p p r o x i m a t e l y f i v e o c c a s i o n s b e t w e e n F e b r u a r y 1985 
and F e b r u a r y 1986 and r e v i e w e d h i s m e d i c a l r e c o r d s , o p i n e d t h a t 
t h e s u r g e r y was n e i t h e r r e a s o n a b l e n or n e c e s s a r y . L a u b e n g a y e r 
e x p l a i n e d t h a t a r t h r o s c o p i c s h o u l d e r s u r g e r y was a mere 
" s e a r c h i n g " p r o c e d u r e w h i c h was u n l i k e l y t o y i e l d a n y t h i n g i n t h i s 
c a s e . 

We g e n e r a l l y g i v e g r e a t e r w e i g h t t o t h e t r e a t i n g 
p h y s i c i a n ' s o p i n i o n , a b s e n t p e r s u a s i v e r e a s o n s n o t t o do s o . See 
W e i l a n d v. SAIF, 64 Or App 810, 814 ( 1 9 8 3 ) . We f i n d p e r s u a s i v e 
r e a s o n s n o t t o g i v e Dr. C h a m b e r l a i n ' s o p i n i o n g r e a t e r w e i g h t i n 
o u r d e t e r m i n a t i o n . 

C h a m b e r l a i n ' s . o p i n i o n i s c o n c l u s o r y ; he f a i l s t o e x p l a i n 
why t h e s u r g e r y was r e a s o n a b l e and n e c e s s a r y . Our r e v i e w o f 
C h a m b e r l a i n ' s m e d i c a l r e p o r t s s u g g e s t s t h a t s u r g e r y was 
recommended s i m p l y because o t h e r t r e a t m e n t s were u n s u c c e s s f u l and 
c l a i m a n t f e l t he had " n o t h i n g t o l o s e " by u n d e r g o i n g s u r g e r y . 
C h a m b e r l a i n a c k n o w l e d g e d t h a t t h e s u r g e r y w o u l d n o t be c u r a t i v e , 
and he n e v e r e x p l a i n e d w h a t , i f a ny, m a t e r i a l p a l l i a t i v e b e n e f i t 
w o u l d be o b t a i n e d t h r o u g h s u r g e r y . A l t h o u g h c l a i m a n t ' s s h o u l d e r 
p a i n e v e n t u a l l y r e s o l v e d a p p r o x i m a t e l y two months a f t e r s u r g e r y , 
t h e r e was no e v i d e n c e t h a t s u r g e r y c o n t r i b u t e d t o t h i s p a i n 
r e l i e f . For t h e f o r g o i n g r e a s o n s , we a r e most p e r s u a d e d by t h e 
w e l l - r e a s o n e d o p i n i o n o f Dr. L a u b e n g a y e r . See Somers v. SAIF, 77 
Or App 259, 263 ( 1 9 8 6 ) . We c o n c l u d e t h a t t h e l e f t s h o u l d e r 
s u r g e r y was n o t r e a s o n a b l e and n e c e s s a r y a n d , t h e r e f o r e , n o t 
c o m p e n s a b l e . 

The s e l f - i n s u r e d e m p l o y e r ' s c o u n s e l s e e k s B o a r d 
a u t h o r i z a t i o n o f a c l i e n t - p a i d f e e f o r s e r v i c e s r e n d e r e d on B o a r d 
r e v i e w . We c a n n o t a u t h o r i z e t h e f e e u n l e s s t h e e m p l o y e r ' s c o u n s e l 
f i l e s a s t a t e m e n t o f s e r v i c e s and an e x e c u t e d a t t o r n e y r e t a i n e r 
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a g r e e m e n t . OAR 4 3 8 - 1 5 - 0 1 0 ( 1 ) , 4 3 8 - 1 5 - 0 1 0 ( 5 ) . No a t t o r n e y 
r e t a i n e r a g r e e m e n t has been r e c e i v e d t o d a t e . F u r t h e r m o r e , t h e 
s t a t e m e n t o f s e r v i c e s s u b m i t t e d by t h e e m p l o y e r ' s c o u n s e l 
i d e n t i f i e s t h e i s s u e on Board r e v i e w as " [ e ] n t i t l e m e n t t o 
r e i m b u r s e m e n t f o r t r a v e l e x p e n s e s , " w h i c h a p p a r e n t l y r e f e r s t o 
a n o t h e r case i n v o l v i n g t h e s e p a r t i e s w h i c h i s p r e s e n t l y p e n d i n g 
r e v i e w . H e r e , t h e s o l e i s s u e on r e v i e w i s m e d i c a l s e r v i c e s . 
C o n s e q u e n t l y , we c a n n o t a u t h o r i z e a c l i e n t - p a i d f e e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 28, 1987 i s a f f i r m e d . 

ANGELINE C. MARTIN, Claimant WCB 87-00076 
Michael Brant, Claimant's Attorney May 5, 1988 
Arthu r Stevens (SAIF), Defense Attorney Order on Review 

Reviewed by B o a r d Members F e r r i s and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e S h e b l e y ' s o r d e r 
w h i c h u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f h e r c l a i m f o r a l e f t 
g r e a t t o e c o n d i t i o n . The s o l e i s s u e i s c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

C l a i m a n t , a b o o k k e e p e r , i n j u r e d h e r l e f t g r e a t t o e on 
J u l y 22, 1986 when she s t u b b e d i t a g a i n s t t h e l e g o f a desk a t 
w o r k . A l t h o u g h t h e t o e h u r t , c l a i m a n t d i d n o t b e l i e v e t h e r e was 
any s e r i o u s damage done. She a p p a r e n t l y d i d n o t m i s s any t i m e 
f r o m work and d i d n o t seek m e d i c a l c a r e . Her t o e p a i n 
s u b s e q u e n t l y d i m i n i s h e d . A b o u t a month l a t e r , c l a i m a n t d e v e l o p e d 
p a i n a t t h e t i p o f h e r l e f t g r e a t t o e . A r i d g e had d e v e l o p e d on 
t h e t o e n a i l and c l a i m a n t f o u n d i t p a i n f u l t o wear c l o s e d - t o e d 
s h o e s . 

On A u g u s t 22, 1986, c l a i m a n t saw Dr. L e h r b u r g e r w i t h 
c o m p l a i n t s o f i n c r e a s i n g l e f t t o e p a i n and s e n s i t i v i t y . He 
i n i t i a l l y d i a g n o s e d p r o b a b l e g r e a t t o e hematoma and p o s s i b l e 
f u n g a l i n f e c t i o n . He l a t e r changed t h e d i a g n o s i s t o l e f t g r e a t 
t o e p a i n , e t i o l o g y unknown. 

L e h r b u r g e r r e f e r r e d c l a i m a n t t o Dr. W a r r e n , an 
o r t h o p e d i s t . W a r r e n n o t e d a l i t t l e f u n g u s g r o w i n g u n d e r t h e n a i l 
and t e n d e r n e s s a t t h e t i p o f t h e t o e . He was a l s o u n a b l e t o 
d e t e r m i n e t h e e t i o l o g y o f t h e t o e p a i n . He s u s p e c t e d t h a t 
c l a i m a n t had an i n f l a m m a t o r y p r o c e s s . He t o o k c l a i m a n t o f f w o r k 
i n September 1986. 

C l a i m a n t f i l e d h e r c l a i m f o r l e f t g r e a t t o e p a i n i n 
A u g u s t 1986. SAIF d e n i e d t h e c l a i m i n December 1986, c i t i n g 
i n s u f f i c i e n t e v i d e n c e t h a t t h e c o n d i t i o n was t h e r e s u l t o f e i t h e r 
an o c c u p a t i o n a l i n j u r y o r d i s e a s e . 

We a r e u n a b l e t o f i n d t h a t t h e J u l y 1986 s t u b b i n g 
i n c i d e n t was a m a t e r i a l c o n t r i b u t i n g cause o f c l a i m a n t ' s p a i n f u l 
t o e c o n d i t i o n . 

CONCLUSIONS AND OPINION 

The R e f e r e e u p h e l d SAIF's d e n i a l , c i t i n g i n s u f f i c i e n t 
e v i d e n c e t h a t t h e p a i n f u l t o e c o n d i t i o n was c a u s a l l y r e l a t e d t o 
t h e J u l y 1986 s t u b b i n g i n c i d e n t . We a g r e e . 
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C l a i m a n t b e a r s t h e b u r d e n o f p r o v i n g by a p r e p o n d e r a n c e 
o f t h e e v i d e n c e t h a t an i n d u s t r i a l i n j u r y m a t e r i a l l y c o n t r i b u t e d 
t o h e r d i s a b i l i t y o r need f o r m e d i c a l t r e a t m e n t . H u t c h e s o n v. 
W e y e r h a e u s e r , 288 Or 5 1 , 56 ( 1 9 7 9 ) ; M i l b u r n v. Weye r h a e u s e r 
Company, 88 Or App 375, 378 ( 1 9 8 7 ) . 

A l t h o u g h c l a i m a n t c l e a r l y e x p e r i e n c e d a p a i n f u l g r e a t 
t o e as a r e s u l t o f t h e J u l y 1986 s t u b b i n g i n c i d e n t , t h e r e was no 
e v i d e n c e t h a t c l a i m a n t ' s c u r r e n t d i s a b i l i t y and need f o r m e d i c a l 
t r e a t m e n t were a t t r i b u t a b l e t o t h a t p a r t i c u l a r p a i n c o n d i t i o n . 
R a t h e r , i t was a t l e a s t e q u a l l y l i k e l y t h a t c l a i m a n t ' s c u r r e n t 
d i s a b i l i t y and need f o r t r e a t m e n t were a t t r i b u t a b l e t o p a i n 
r e s u l t i n g f r o m t o e f u n g u s , r i d g e , o r s u s p e c t e d i n f l a m m a t o r y 
p r o c e s s . T h a t i s t o s a y , we a r e n o t p e r s u a d e d t h a t t h e t o e p a i n 
w h i c h r e s u l t e d f r o m t h e s t u b b i n g i n c i d e n t was r e l a t e d t o t h e 
p a i n f u l t o e c o n d i t i o n f o r w h i c h t h i s c l a i m was f i l e d . T h e r e was 
no m e d i c a l e v i d e n c e t h a t t h e s t u b b i n g i n c i d e n t was a m a t e r i a l 
c o n t r i b u t i n g cause o f t h e f u n g u s , r i d g e , o r s u s p e c t e d i n f l a m m a t o r y 
p r o c e s s . I n t h e absence o f m e d i c a l e v i d e n c e o f a c a u s a t i v e l i n k , 
we d e c l i n e t o i n f e r c a u s a t i o n f r o m mere c h r o n o l o g i c a l s e q u e n c e . 
See Bradshaw v. SAIF, 69 Or App 587, 589 ( 1 9 8 4 ) . We do n o t f i n d , 
t h e r e f o r e , t h a t t h e J u l y 1986 s t u b b i n g i n c i d e n t was a m a t e r i a l 
c o n t r i b u t i n g cause o f c l a i m a n t ' s p a i n f u l t o e c o n d i t i o n f o r w h i c h 
she s o u g h t t r e a t m e n t on A u g u s t 22, 1986. G i v e n t h e absence o f a 
work r e l a t i o n , w e " c o n c l u d e t h a t h er c l a i m was n o t c o m p e n s a b l e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A u g u s t 13, 1987 i s a f f i r m e d . 

EDGAR JASON KNAPP, Applicant WCB CV-87009 
Ann K e l l e y , A s s i s t a n t Attorney General A p r i l 8, 1988 

Crime V i c t i m Order 

A p p l i c a n t has r e q u e s t e d r e v i e w by t h e W o r k e r s ' 
C o m p e n s a t i o n Board o f F i n d i n g s o f F a c t , C o n c l u s i o n s and an O r d e r 
on R e c o n s i d e r a t i o n i s s u e d by t h e D e p a r t m e n t o f J u s t i c e C r i m e 
V i c t i m C o m p e n s a t i o n Program ( " D e p a r t m e n t " ) d a t e d November 2 4, 
1987. By i t s o r d e r , t h e D e p a r t m e n t d e n i e d a p p l i c a n t ' s c l a i m f o r 
c o m p e n s a t i o n as a v i c t i m o f a c r i m e under ORS 147.005 t o 147.365. 
The D e p a r t m e n t based i t s d e n i a l on i t s f i n d i n g t h a t a p p l i c a n t was 
n o t t h e v i c t i m o f a compensable c r i m e . 

F o l l o w i n g o u r r e c e i p t o f t h e r e q u e s t f o r r e v i e w , 
a p p l i c a n t was a d v i s e d t h a t he was e n t i t l e d t o a f a c t f i n d i n g 
h e a r i n g b e f o r e a S p e c i a l H e a r i n g s O f f i c e r . To e x e r c i s e h i s r i g h t 
t o a h e a r i n g , a p p l i c a n t was i n s t r u c t e d t o n o t i f y t h e Bo a r d w i t h i n 
15 days f r o m t h e d a t e t h e D e p a r t m e n t m a i l e d h i s copy o f i t s 
r e c o r d . The D e p a r t m e n t m a i l e d a copy o f i t s r e c o r d t o a p p l i c a n t 
on December 17, 1987. H a v i n g r e c e i v e d no h e a r i n g r e q u e s t , we have 
c o n d u c t e d o u r r e v i e w based s o l e l y on t h e w r i t t e n r e c o r d . See OAR 
4 3 8 - 8 2 - 0 3 0 ( 2 ) . 

The s t a n d a r d f o r o u r r e v i e w under t h e A c t i s de n o v o , 
based on t h e e n t i r e r e c o r d . ORS 1 4 7 . 1 5 5 ( 5 ) ; J i l l M. G a b r i e l , 35 
Van N a t t a 1224, 1226 ( 1 9 8 3 ) . Based on our de novo r e v i e w o f t h e 
r e c o r d , we make t h e f o l l o w i n g f i n d i n g s . 
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FINDINGS 

I n June 1987, a p p l i c a n t f i l e d t h i s c l a i m on b e h a l f o f 
h i s 3-year o l d s o n , Edgar J a s o n Knapp. A p p l i c a n t c o n t e n d e d t h a t , 
on May 16, 1987, h i s son was t h e i n n o c e n t v i c t i m o f t h e u n p r o v o k e d 
c r i m e o f d r i v i n g w h i l e s u s p e n d e d . 

A p o l i c e t r a f f i c a c c i d e n t r e p o r t was o b t a i n e d . 
A p p l i c a n t a d v i s e d O f f i c e r U r b a n , t h e i n v e s t i g a t i n g o f f i c e r , t h a t 
he was c r o s s i n g t h e s t r e e t w i t h h i s son when a v e h i c l e t u r n e d o n t o 
t h e s t r e e t " a t a r e a l h i g h r a t e o f sp e e d " and r a n o v e r h i s s o n . 
An i n v e s t i g a t i o n a t t h e scene r e v e a l e d t h a t t h e d r i v e r o f t h e 
v e h i c l e was D a r r e l l R a f f e t y . 

A c c o r d i n g t o t h e r e p o r t , R a f f e t y s t a t e d t h a t he had j u s t 
t u r n e d l e f t o n t o a s t r e e t f r o m an i n t e r s e c t i n g s t r e e t when he 
o b s e r v e d a man ( l a t e r d e t e r m i n e d t o be a p p l i c a n t ) s t a n d i n g on t h e 
c u r b w a v i n g h i s arms. As R a f f e t y ' s a t t e n t i o n r e t u r n e d t o t h e 
s t r e e t , he saw a s m a l l c h i l d i n f r o n t o f h i s c a r . C o n t e n d i n g t h a t 
he had no t i m e t o b r a k e o r o t h e r w i s e a v o i d h i t t i n g t h e c h i l d , 
R a f f e t y a d m i t t e d t h a t h i s v e h i c l e s t r u c k t h e c h i l d . R a f f e t y 
f u r t h e r s u r m i s e d t h a t h i s v e h i c l e was t r a v e l l i n g l e s s t h a n 15 
m i l e s p e r h o u r a t i m p a c t . 

Two i n d e p e n d e n t w i t n e s s e s a g r e e d t h a t R a f f e t y ' s v e h i c l e 
was t r a v e l l i n g a t a p p r o x i m a t e l y 15 t o 20 m i l e s p e r h o u r when i t 
s t r u c k t h e c h i l d . They a l s o s t a t e d t h a t t h e c h i l d was s t a n d i n g i n 
t h e m i d d l e o f t h e s t r e e t . O f f i c e r Urban was u n a b l e t o f i n d s k i d 
m a r k s , b r o k e n g l a s s , o r b l o o d i n t h e s t r e e t . R a f f e t y was c i t e d 
f o r D r i v i n g W h i l e Suspended, D r i v i n g U n i n s u r e d , and C a r e l e s s 
D r i v i n g . A t t h e t i m e o f t h e D e p a r t m e n t ' s i n i t i a l d e t e r m i n a t i o n , 
t h e s e m a t t e r s r e m a i n e d p e n d i n g b e f o r e t h e t r a f f i c c o u r t . 

A t t h e D e p a r t m e n t ' s r e q u e s t , O f f i c e r Urban s u b m i t t e d a 
l e t t e r f u r t h e r d e s c r i b i n g t h e i n v e s t i g a t i o n . Urban r e p o r t e d t h a t 
R a f f e t y and t h e two i n d e p e n d e n t w i t n e s s e s had s t a t e d t h a t t h e 
c h i l d was l e f t s t a n d i n g u n a t t e n d e d i n t h e m i d d l e o f t h e s t r e e t 
p r i o r t o b e i n g s t r u c k . I n a d d i t i o n , t h e w i t n e s s e s a d v i s e d Urban 
t h a t t h e c h i l d was n e i t h e r s t a n d i n g i n a c r o s s w a l k n o r 
i n t e r s e c t i o n when s t r u c k by t h e c e n t e r o f t h e v e h i c l e . O f f i c e r 
U rban e x p l a i n e d t h a t t h e c h a r g e o f c a r e l e s s d r i v i n g stemmed f r o m 
R a f f e t y ' s f a i l u r e t o w a t c h t h e r o a d as he t u r n e d t o see a p p l i c a n t 
w a v i n g . Urban d i d n o t c o n s i d e r t h i s a c t i o n t o c o n s t i t u t e r e c k l e s s 
d r i v i n g . 

Based on t h e w i t n e s s e s ' s t a t e m e n t s , Urban f o u n d t h a t t h e 
d r i v e r had s t o p p e d w i t h i n one and o n e - h a l f c a r l e n g t h s a f t e r 
i m p a c t . T h i s f i n d i n g was f u r t h e r s u p p o r t e d by Urban's i n a b i l i t y 
t o l o c a t e e i t h e r s k i d m a r k s , b r o k e n g l a s s , o r b l o o d a t t h e s c e n e . 
T h u s , t h e r e was n e i t h e r a c o r r o b o r a t i n g w i t n e s s nor p h y s i c a l 
e v i d e n c e t o s u b s t a n t i a t e a p p l i c a n t ' s c o n t e n t i o n t h a t t h e speed o f 
R a f f e t y ' s v e h i c l e was e x c e s s i v e . F i n a l l y , i f a p p l i c a n t had been 
s t a n d i n g n e x t t o h i s son p r i o r t o i m p a c t as he c o n t e n d e d , U r b a n 
r e a s o n e d t h a t a p p l i c a n t w o u l d have a l s o been h i t s i n c e t h e c h i l d 
was s t r u c k w i t h t h e c e n t e r o f t h e c a r . C o n s e q u e n t l y , i t was 
Ur b a n ' s c o n c l u s i o n t h a t t h e c o n t r i b u t i n g f a c t o r t o t h e a c c i d e n t 
was t h e m i n o r c h i l d ' s u n a t t e n d e d p r e s e n c e i n t h e m i d d l e o f t h e 
s t r e e t . 

As a r e s u l t o f t h e a c c i d e n t , J a s o n s u s t a i n e d t h e 
f o l l o w i n g i n j u r i e s : c o n t u s i o n and l a c e r a t i o n o f t h e r i g h t k i d n e y ; 

-434-



c o n t u s i o n o f the r i g h t lobe of the l i v e r w i t h hematoma; delayed 
r u p t u r e of the l i v e r ; c e r e b r a l concussion; m u l t i p l e a b r a s i o n s ; and 
l a c e r a t i o n o f the r i g h t f o r e h e a d . The t r e a t m e n t f o r these 
i n j u r i e s has generated medical b i l l s which c u r r e n t l y exceed 
$37,000. 

F o l l o w i n g i t s i n v e s t i g a t i o n , the Department found t h a t 
t h e a c c i d e n t was not the r e s u l t o f an i n t e n t i o n a l , knowing or 
r e c k l e s s a c t which would be p u n i s h a b l e as a crime i n t h e S t a t e of 
Oregon. Thus, t h e Department concluded t h a t t h e c h i l d was not the 
v i c t i m o f a "compensable c r i m e " as d e f i n e d i n ORS 147.005(4). 
A c c o r d i n g l y , a p p l i c a n t ' s c l a i m f o r compensation was d e n i e d . 

A p p l i c a n t requested r e c o n s i d e r a t i o n , a s s e r t i n g t h a t he 
was i n the best p o s i t i o n t o observe t h e scene. S t a t i n g t h a t , a t 
the time of the a c c i d e n t , he had been i n s t r u c t i n g h i s son 
co n c e r n i n g t h e proper method t o f o l l o w when c r o s s i n g a s t r e e t , 
a p p l i c a n t i n s i s t e d t h a t they had looked both d i r e c t i o n s b e f o r e h i s 
son had proceeded across t h e s t r e e t . Furthermore, a p p l i c a n t 
contended t h a t R a f f e t y ' s a c t of d r i v i n g a motor v e h i c l e w i t h o u t 
i n s u r a n c e and knowing t h a t h i s l i c e n s e had been suspended 
c o n s t i t u t e d a "knowing" a c t i o n as r e q u i r e d by the s t a t u t e . 
F i n a l l y , a p p l i c a n t noted t h a t R a f f e t y had pleaded g u i l t y t o t h e 
charges, but w h i l e a w a i t i n g s e n t e n c i n g had f l e d from t h e s t a t e . 

On November 24, 1987, the Department r e c o n s i d e r e d i t s 
p r i o r o r d e r . F o l l o w i n g f u r t h e r i n v e s t i g a t i o n , t h e Department 
found no b a s i s f o r r e v e r s i n g i t s o r i g i n a l o r d e r . T h e r e a f t e r , 
a p p l i c a n t requested Board r e v i e w . 

CONCLUSIONS 

Pursuant t o ORS 147.015, a p p l i c a n t , on b e h a l f o f h i s 
son, i s e n t i t l e d t o an award under the Compensation of Crime 
V i c t i m s Act ( A c t ) , i f , among o t h e r r e q u i r e m e n t s : 

" ( 1 ) [He] i s a v i c t i m , or i s a dependent o f 
a deceased v i c t i m of a compensable crime 
t h a t r e s u l t e d i n a compensable l o s s of more 
than $250." 

A "compensable c r i m e " means an i n t e n t i o n a l , knowing or 
r e c k l e s s a c t t h a t r e s u l t s i n s e r i o u s b o d i l y i n j u r y or death o f 
another person and which, i f committed by a person o f f u l l l e g a l 
c a p a c i t y , would be p u n i s h a b l e as a crime i n t h i s s t a t e . ORS 
147.005(4). " I n t e n t i o n a l " i s d e f i n e d as an a c t w i t h a conscious 
o b j e c t i v e t o cause t he r e s u l t or t o engage i n the conduct 
d e s c r i b e d . ORS 161.085(7). "Knowing" means t h a t a person a c t s 
w i t h an awareness t h a t h i s / h e r conduct i s of a n a t u r e so d e s c r i b e d 
or t h a t a circ u m s t a n c e so d e s c r i b e d e x i s t s . ORS 161.085(8). 
"Reckless" i s d e f i n e d as an act where the person i s aware o f and 
c o n s c i o u s l y d i s r e g a r d s a s u b s t a n t i a l and u n j u s t i f i a b l e r i s k t h a t 
th e r e s u l t w i l l occur or the circumstance e x i s t s . ORS 
161.085(9). The r i s k must be of such n a t u r e and degree t h a t the 
d i s r e g a r d t h e r e o f c o n s t i t u t e s a gross d e v i a t i o n from t h e s t a n d a r d 
of c are t h a t a reasonable person would observe i n the s i t u a t i o n , 
id.. 

On de novo review of the r e c o r d , we f i n d t h a t a p p l i c a n t 
was not the v i c t i m o f a compensable c r i m e . A c c o r d i n g l y , we 
conclude t h a t the Department's Order on R e c o n s i d e r a t i o n should be 
a f f i r m e d . -435-



A p p l i c a n t a s s e r t s t h a t the d r i v e r ' s conduct was r e c k l e s s 
i n o p e r a t i n g h i s v e h i c l e a t an e x c e s s i v e speed and f a i l i n g t o keep 
a proper l o o k o u t . I n s u p p o r t of t h i s c o n t e n t i o n , he draws from 
h i s o b s e r v a t i o n s a t the scene. We acknowledge t h a t a p p l i c a n t was 
i n an advantageous p o s i t i o n t o observe t h e a c c i d e n t . Yet, t h e 
r e m a i n i n g w i t n e s s e s , i n c l u d i n g two d i s i n t e r e s t e d b y s t a n d e r s , as 
w e l l as the p h y s i c a l evidence a t the scene, p e r s u a s i v e l y e s t a b l i s h 
t h a t R a f f e t y ' s a c t i o n s i n s t r i k i n g the c h i l d w i t h h i s v e h i c l e were 
n e i t h e r knowing, i n t e n t i o n a l , nor r e c k l e s s . 

I n s t e a d , the evidence s u p p o r t s the c o n c l u s i o n t h a t t h e 
c h i l d ' s i n j u r i e s r e s u l t e d from the u n f o r t u n a t e c o m b i n a t i o n of h i s 
unattended presence i n the middle of the s t r e e t and the d r i v e r ' s 
c a r e l e s s d r i v i n g . Careless d r i v i n g i s a Class B i n f r a c t i o n . ORS 
811.135. As such, i t i s not a crime i n t h i s s t a t e as r e q u i r e d by 
ORS 147.015(1). 

A p p l i c a n t f u r t h e r contends t h a t the d r i v e r ' s o p e r a t i o n 
of h i s v e h i c l e , knowing t h a t he n e i t h e r had i n s u r a n c e nor a v a l i d 
l i c e n s e c o n s t i t u t e d t h e knowing, i n t e n t i o n a l , or r e c k l e s s a c t . We 
d i s a g r e e . D r i v i n g w i t h o u t i n s u r a n c e i s a l s o a Class B 
i n f r a c t i o n . ORS 806.010. Thus, as w i t h c a r e l e s s d r i v i n g , i t i s 
not a c r i m e . 

D r i v i n g w h i l e suspended can be p u n i s h a b l e as a c r i m e . 
See ORS 811.182. Yet, the o f f e n s e of d r i v i n g w h i l e suspended d i d 
not r e s u l t i n the c h i l d ' s i n j u r i e s . We addressed a s i m i l a r i s s u e 
i n Dianna Lawton, 38 Van N a t t a 1543 (1986). I n Lawton, the 
a p p l i c a n t was s t r u c k by a v e h i c l e w h i l e she was c r o s s i n g t h e 
s t r e e t by means of a c r o s s w a l k . The d r i v e r was c i t e d f o r f a i l i n g 
t o y i e l d the r i g h t of way t o a p e d e s t r i a n and f o r d r i v i n g w h i l e 
her l i c e n s e was suspended. We concluded t h a t f a i l i n g t o y i e l d t h e 
r i g h t of way was a Class B t r a f f i c i n f r a c t i o n and, t h u s , not a 
compensable c r i m e . I n a d d i t i o n , we reasoned t h a t a l t h o u g h t h e 
o f f e n s e of d r i v i n g w h i l e suspended was a knowing a c t , t h e 
commission of the o f f e n s e was not the a c t which r e s u l t e d i n t h e 
a p p l i c a n t ' s i n j u r i e s . Rather, we found t h a t the a c t which caused 
the a p p l i c a n t ' s i n j u r i e s was the d r i v e r ' s f a i l u r e t o y i e l d t h e 
r i g h t of way. Inasmuch as f a i l i n g t o y i e l d t h e r i g h t of way was 
not "an i n t e n t i o n a l , knowing or r e c k l e s s a c t " t h a t would be 
" p u n i s h a b l e as a crime i n t h i s s t a t e , " we h e l d t h a t the a p p l i c a n t 
was not the v i c t i m of a "compensable c r i m e . " 

Here, as i n Lawton, the d r i v e r ' s d e c i s i o n t o d r i v e w h i l e 
h i s l i c e n s e was suspended was not t h e o f f e n s e which c o n t r i b u t e d t o 
the cause of the i n j u r i e s s u s t a i n e d by a p p l i c a n t ' s son. I n s t e a d , 
t h e o f f e n s e which c o n t r i b u t e d t o the c h i l d ' s i n j u r i e s was t h e 
d r i v e r ' s c a r e l e s s d r i v i n g . Since c a r e l e s s d r i v i n g i s not "an 
i n t e n t i o n a l , knowing or r e c k l e s s a c t " t h a t would be " p u n i s h a b l e as 
a crime i n t h i s s t a t e , " we conclude t h a t a p p l i c a n t was not t h e 
v i c t i m of a "compensable c r i m e . " See ORS 147.005(4); 147.015. 

We empathize w i t h the mental anguish and f i n a n c i a l 
burden e x p e r i e n c e d by a p p l i c a n t and h i s f a m i l y as a r e s u l t of t h i s 
u n f o r t u n a t e a c c i d e n t . However, the Act p r o v i d e s f o r b e n e f i t s t o 
i n j u r e d v i c t i m s , s u b j e c t t o v e r y s p e c i f i c r e q u i r e m e n t s . As 
d i s c u s s e d above, a p p l i c a n t ' s s i t u a t i o n does not meet those 
s t a t u t o r y r e q u i r e m e n t s . Consequently, the remedy f o r h i s damages 
does not l i e w i t h the Crime V i c t i m Compensation Fund. 
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ORDER 

The F i n d i n g s of Fact, Conclusions and Order on 
R e c o n s i d e r a t i o n o f the Department of J u s t i c e Crime V i c t i m Program 
dated November 24, 1987 i s a f f i r m e d . 

GEORGE F. BASS, Claimant Own Motion 87-0632M 
Michael B. Dye, Claimant's Attorney May 10, 1988 
SAIF Corp Legal, Defense Attorney Consent t o Issuance of Order Desig

nating a Paying Agent (ORS 656.307) 
The Compliance D i v i s i o n has n o t i f i e d the Board t h a t i t i s 

prepared t o iss u e an ord e r d e s i g n a t i n g a pa y i n g agent under ORS 
656.307 and OAR 436-60-180. Each o f the e m p l o y e r s / i n s u r e r s have 
acknowledged t h a t the o n l y i s s u e i s r e s p o n s i b i l i t y f o r c l a i m a n t ' s 
o t h e r w i s e compensable c l a i m . Claimant's a g g r a v a t i o n r i g h t s under 
h i s c l a i m w i t h SAIF C o r p o r a t i o n has e x p i r e d . Thus, t h a t c l a i m i s 
s u b j e c t t o ORS 656.278. 

Pursuant t o OAR 4 3 8 - 1 2 - 0 3 2 ( 3 ) , the Board s h a l l n o t i f y the 
Compliance D i v i s i o n t h a t i t consents t o the order d e s i g n a t i n g a 
pa y i n g agent, i f i t f i n d s t h a t the c l a i m a n t would be e n t i t l e d t o 
own motion r e l i e f i f the own motion i n s u r e r i s the p a r t y r e s p o n s i b l e 
f o r payment of compensation. The Board may e x e r c i s e i t s own moti o n 
j u r i s d i c t i o n i f t h e r e i s a worsening of a compensable i n j u r y t h a t 
r e q u i r e s e i t h e r i n p a t i e n t or o u t p a t i e n t s u r g e r y or o t h e r treatment-
r e q u i r i n g h o s p i t a l i z a t i o n . ORS 656 . 278 ( 1 ) ,(a ) . I n such cases, t he 
Board may .authorize the payment of temporary d i s a b i l i t y compensation 
from t h e time t h e worker i s a c t u a l l y h o s p i t a l i z e d or undergoes 
o u t p a t i e n t s u r g e r y u n t i l the worker's c o n d i t i o n becomes m e d i c a l l y 
s t a t i o n a r y , as determined by the Board. i d . 

The r e c o r d e s t a b l i s h e s t h a t t h e r e has been a worsening o f 
c l a i m a n t ' s compensable i n j u r y r e q u i r i n g e i t h e r i n p a t i e n t or 
o u t p a t i e n t s u r g e r y or o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . 
Inasmuch as c l a i m a n t would be e n t i t l e d t o own motion r e l i e f i f the 
own motion i n s u r e r i s found r e s p o n s i b l e f o r c l a i m a n t ' s c u r r e n t 
c o n d i t i o n , the Board consents t o the order d e s i g n a t i n g a p a y i n g 
agent. Furthermore, f o r the purposes o f ORS 656.625 and OAR 436, 
D i v i s i o n 45, t h i s consent c o n s t i t u t e s an order reopening a c l a i m 
under ORS 656.278 and the Board's r u l e s i f the d e s i g n a t e d p a y i n g 
agent i s an own motion i n s u r e r . See OAR 4 3 8 - 1 2 - 0 3 2 ( 3 ) . 

IT IS SO ORDERED. 

JOHN H. BEMENT, Claimant WCB 87-14570 
Q u i n t i n B. E s t e l l , Claimant's Attorney May 10, 1988 
M e r r i l y McCabe (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members F e r r i s and C r i d e r . 

Claimant r e q u e s t s review of P r e s i d i n g Referee Daughtry's 
o r d e r d i s m i s s i n g c l a i m a n t ' s request f o r h e a r i n g . The s o l e i s s u e 
i s d i s m i s s a l . We a f f i r m . 

FINDINGS OF FACT 

On September 22, 1987, c l a i m a n t f i l e d a request f o r 
h e a r i n g on a D e t e r m i n a t i o n Order. The SAIF C o r p o r a t i o n f i l e d a 
response t o the request on October 26, 1987. On November 13, 
1987, c l a i m a n t f i l e d a motion t o d i s m i s s the h e a r i n g r e q u e s t 
w i t h o u t p r e j u d i c e . Referee Daughtry e n t e r e d a d i s m i s s a l o r d e r on 
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December 3, 1987. The ord e r d i d not s p e c i f y whether the d i s m i s s a l 
was " w i t h p r e j u d i c e " or " w i t h o u t p r e j u d i c e . " 

CONCLUSIONS AND OPINION 

On r e v i e w , c l a i m a n t contends t h a t the Referee's 
d i s m i s s a l o r d e r should be m o d i f i e d t o read t h a t i t was i s s u e d 
" w i t h o u t p r e j u d i c e . " We d e c l i n e t o do so, because i t i s our 
p o l i c y t o i n t e r p r e t any d i s m i s s a l order i s s u e d by the Hearings 
D i v i s i o n as an or d e r of " d i s m i s s a l w i t h o u t p r e j u d i c e , " u n l e s s t h e 
ord e r s t a t e s o t h e r w i s e . Consequently, m o d i f i c a t i o n i s unnecessary. 

ORDER 

The Referee's order dated December 3, 1987 i s a f f i r m e d . 

JESSIE ERICKSON, Claimant WCB 87-00435 
Malagon & Moore, Claimant's Attorneys May 10, 1988 
B o t t i n i , et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members Johnson and F e r r i s . 

The s e l f - i n s u r e d employer r e q u e s t s review o f t h a t p o r t i o n 
o f Referee H e t t l e ' s o r d e r t h a t s e t aside i t s d e n i a l o f c l a i m a n t ' s 
c u r r e n t c h i r o p r a c t i c t r e a t m e n t s f o r her. compensable back c o n d i t i o n . 
On r e v i e w , the i s s u e i s medical s e r v i c e s . We a f f i r m . 

FINDINGS OF FACT 

On A p r i l 15, 1982, c l a i m a n t s u f f e r e d a compensable back 
i n j u r y when she s l i p p e d w h i l e w a l k i n g down a ramp. F i v e months 
a f t e r the i n j u r y , c l a i m a n t t r e a t e d w i t h Dr. S h i r k , c h i r o p r a c t o r . He 
diagnosed s u b l u x a t i o n s o f C6 and T6, p o s t - t r a u m a t i c c e r v i c a l d o r s a l 
lumbar s t r a i n w i t h muscle spasms, m y o s i t i s , and e x t e n s i o n n e u r a l g i a 
r a d i a t i n g t o the t r a j e c t o r y o f the l e f t s c i a t i c p l e x u s . C l a i m a n t ' s 
p r i m a r y c o m p l a i n t was c h r o n i c headaches. Dr. S h i r k began 
c o n s e r v a t i v e t r e a t m e n t . Claimant was not r e l e a s e d from work. 

On December 13, 1982, Dr. S h i r k found c l a i m a n t m e d i c a l l y 
s t a t i o n a r y w i t h o u t permanent impairment. He noted c l a i m a n t would 
have p e r i o d i c symptoms t h a t would r e q u i r e t r e a t m e n t . 

I n December 1984, c l a i m a n t was examined by Dr. Habjan, 
M.D., f o r r i g h t l e g d i s c o m f o r t . He recommended a s p i r i n and heat 
w i t h c o n t i n u e d care as needed. 

Between October 1986 and October 1987 c l a i m a n t was 
examined by t h r e e c h i r o p r a c t o r s . 

Claimant d i d not have back problems or c h r o n i c headaches 
b e f o r e her A p r i l 15, 1982 i n j u r y . 

C l a i m a n t ' s c o n d i t i o n and need f o r medical t r e a t m e n t i s 
r e l a t e d t o her compensable i n j u r y s u f f e r e d i n A p r i l 1982. 

CONCLUSIONS OF LAW AND OPINION 

I t i s c l a i m a n t ' s burden t o prove t h a t her c u r r e n t 
c o n d i t i o n and need f o r medical t r e a t m e n t are r e l a t e d t o her 
compensable i n j u r y . ORS 656.245; West v. SAIF 74 Or App 317 ( 1 9 8 5 ) . 

Dr. S h i r k , t h e t r e a t i n g c h i r o p r a c t o r , r e l a t e d c l a i m a n t ' s 
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c o n d i t i o n t o her A p r i l 15, 1982 i n j u r y . Dr. Pe t e r s o n , an examining 
c h i r o p r a c t o r , d i s a g r e e d ; he concluded t h a t any symptoms of the 
o r i g i n a l i n j u r y s hould have r e s o l v e d w i t h i n a few months. 

The employer contends t h a t Dr. S h i r k ' s o p i n i o n i s not as 
pe r s u a s i v e as the o p i n i o n of Dr. Peterson, and t h a t the Referee 
e r r e d i n r e l y i n g on Dr. S h i r k . We d i s a g r e e . 

Dr. S h i r k ' s o p i n i o n i s d e t a i l e d and w e l l - r e a s o n e d . He 
r e p o r t e d t h a t c l a i m a n t ' s p h y s i c a l f i n d i n g s c o n s i s t e d o f r i g h t 
l u m b osacral p a i n on Kemps and Ely's t e s t s , p o s t e r i o r lower c e r v i c a l 
p a i n on fore a r m compression t e s t s , extreme tenderness over t he 
lumbosacral and lower c e r v i c a l s p i n a l s o f t t i s s u e s and motor u n i t 
h y p e r m o b i l i t y of L5-S1 and C6-C7 on motion p a l p a t a t i o n . Dr. S h i r k 
i n d i c a t e d t h a t the c l a i m a n t ' s x-rays demonstrated m i l d d i s c 
d e g e n e r a t i o n of C5-C6, C6-C7 and s p o n d y l o s i s o f C5 a n t e r i o r 
v e r t e b r a l body. Basing h i s o p i n i o n on c l a i m a n t ' s h i s t o r y , p h y s i c a l 
f i n d i n g s and symptoms, Dr. S h i r k concluded t h a t c l a i m a n t ' s c o n d i t i o n 
was r e l a t e d t o her A p r i l 1982 i n j u r y . 

Dr. S h i r k i n i t i a l l y t r e a t e d c l a i m a n t and has c o n t i n u e d t o 
t r e a t her p e r i o d i c a l l y . He found c l a i m a n t m e d i c a l l y s t a t i o n a r y i n 
December 1982, w i t h no permanent impairment and noted t h a t she would 
r e q u i r e ongoing p a l l i a t i v e t r e a t m e n t . 

I n October 1986, Dr. S h i r k r e l a t e d c l a i m a n t ' s c o n d i t i o n t o 
her compensable i n j u r y . A t r e a t i n g p h y s i c i a n ' s o p i n i o n i s r e l i e d 
upon absent p e r s u a s i v e reasons t o the c o n t r a r y . Weiland v. SAIF, 64 
Or App 810 (1983). Furthermore, S h i r k ' s o p i n i o n i s su p p o r t e d by the 
o p i n i o n s o f Drs. Habjan and B u r d e l l , both of whom found a c o n t i n u i n g 
r e l a t i o n s h i p between c l a i m a n t ' s symptoms and the compensable i n j u r y . 

We f i n d t h e a f o r e m e n t i o n d o p i n i o n s and f i n d i n g s more 
p e r s u a s i v e than Dr. Peterson's o p i n i o n t h a t her symptoms should have 
been r e s o l v e d i n t h r e e t o f o u r months. 

Having found t h a t the c l a i m a n t ' s symptoms are r e l a t e d t o 
th e compensable i n j u r y , we agree w i t h the Referee t h a t the d e n i a l of 
c h i r o p r a c t i c t r e a t m e n t should be s e t a s i d e . 

ORDER 

The Referee's o r d e r dated December 22, 1987 i s a f f i r m e d . 
Claimant's a t t o r n e y i s awarded an assessed fee of $962.50, t o be 
p a i d by the s e l f - i n s u r e d employer. The Board approves a c l i e n t - p a i d 
fee not t o exceed $1,468. 

ELSON MARTIN, Claimant Own Motion 88-0152M 
Velure & Yates, Claimant's Attorneys May 10, 1988 
SAIF Corp Legal, Defense Attorney Own Motion Order 

SAIF C o r p o r a t i o n has s u b m i t t e d t o the Board c l a i m a n t ' s 
c l a i m f o r an a l l e g e d worsening of h i s A p r i l 6, 1978 i n d u s t r i a l 
i n j u r y . Claimant's a g g r a v a t i o n r i g h t s have e x p i r e d . SAIF opposes 
reopening of t h i s c l a i m f o r temporary t o t a l d i s a b i l i t y 
compensation as c l a i m a n t has been out of the work f o r c e s i n c e a t 
l e a s t 1985. Claimant contends, he has worked r e g u l a r l y except f o r 
those times he was r e c o v e r i n g from s u r g e r y . 

Pursuant t o ORS 656. 278 (1 ) ( a ) , we may e x e r c i s e our own 
motio n a u t h o r i t y when we f i n d t h a t t h e r e i s a worsening o f a 
compensable i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t or o u t p a t i e n t 
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s u r g e r y or o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . Claimant-
underwent a ganglionectomy r e c e n t l y , which has been accepted by 
SAIF C o r p o r a t i o n . The o n l y i s s u e t o be r e s o l v e d i s whether or not 
c l a i m a n t had r e t i r e d from the work f o r c e p r i o r t o the s u r g i c a l 
p rocedure and, t h e r e f o r e , may not be awarded temporary d i s a b i l i t y 
b e n e f i t s . 

The evidence i n d i c a t e s t h a t c l a i m a n t was r e c e i v i n g 
temporary t o t a l d i s a b i l i t y compensation from September 24, 1985 
th r o u g h June 9, 1987. His c l a i m was c l o s e d by Board o r d e r dated 
J u l y 28, 1987. I n a subsequent o r d e r , dated December 2 1 , 1 9 8 7 , 
c l a i m a n t was g r a n t e d an i n c r e a s e d award f o r permanent p a r t i a l 
d i s a b i l i t y . A l t h o u g h t h e r e i s no evidence t h a t c l a i m a n t r e t u r n e d 
t o work a f t e r h i s c l a i m was c l o s e d , i t appears t h a t he d i d 
p a r t i c i p a t e i n r e t u r n t o work s e r v i c e s u n t i l December 1987. 
Surgery was recommended soon t h e r e a f t e r . We conclude c l a i m a n t has 
not removed h i m s e l f from the work f o r c e so as t o p r e c l u d e him from 
temporary t o t a l d i s a b i l i t y compensation d u r i n g h i s r e c o v e r y from 
s u r g e r y . 

C l a i m a n t ' s c l a i m i s hereby reopened w i t h temporary t o t a l 
d i s a b i l i t y compensation t o commence March 1 , 1988, t h e date o f the 
s u r g e r y , and t o c o n t i n u e u n t i l c l a i m a n t r e t u r n s t o h i s r e g u l a r 
work a t h i s r e g u l a r wage or i s m e d i c a l l y s t a t i o n a r y , whichever i s 
e a r l i e r . C l a i m a n t ' s a t t o r n e y i s awarded 25% of the a d d i t i o n a l 
compensation g r a n t e d by t h i s o r d e r , not t o exceed $300 as a 
reasonable a t t o r n e y ' s f e e . Reimbursement from t h e Reopened Claims 
Reserve i s a u t h o r i z e d t o the e x t e n t a l l o w e d under ORS 656.625 and 
OAR 436, D i v i s i o n 45. When a p p r o p r i a t e , t h e c l a i m s h a l l be c l o s e d 
by the i n s u r e r p u r s u a n t t o OAR 438-12-055. 

FRANKIE L. McDONALD, Claimant WCB 87-10673 
Gary L. Susak, Claimant's Attorney May 10, 1988 
Rick Barber (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members Johnson and F e r r i s . 

C l a imant r e q u e s t s review of Referee Peterson's o r d e r 
t h a t i n c r e a s e d her unscheduled permanent d i s a b i l i t y award f o r a 
low back c o n d i t i o n from 30 p e r c e n t (96 d e g r e e s ) , as g r a n t e d by 
D e t e r m i n a t i o n Order, t o 50 p e r c e n t (160 d e g r e e s ) . On review the 
iss u e i s permanent t o t a l d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

On J u l y 15, 1982, c l a i m a n t , 64 years o f age a t the ti m e 
of h e a r i n g , compensably i n j u r e d her back w h i l e l i f t i n g a k e t t l e . 
She began t r e a t i n g w i t h Dr. H a l l , c h i r o p r a c t o r , who diagnosed an 
acute back s t r a i n and began c o n s e r v a t i v e t r e a t m e n t . 

P r e v i o u s l y , i n 1966, c l a i m a n t had i n c u r r e d low back p a i n 
a f t e r f a l l i n g a t her work p l a c e . I n 1970, she aga i n developed 
back p a i n a f t e r a l i f t i n g i n c i d e n t and was o f f work f o r one week. 

Claimant has completed t he n i n t h grade. Her work 
h i s t o r y i n c l u d e s e x p e r i e n c e as a w a i t r e s s , cook and b a r t e n d e r . 

I n May 1985 Dr. H a l l took c l a i m a n t o f f work f o r 
a p p r o x i m a t e l y two weeks. He c o n t i n u e d t o t r e a t her c o n s e r v a t i v e l y 
w i t h p h y s i o t h e r a p y and p a i n m e d i c a t i o n . 
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Between J u l y 1985 and February 1987 c l a i m a n t was 
examined by s e v e r a l p h y s i c i a n s and c h i r o p r a c t o r s . On February 20, 
1987, c l a i m a n t e n t e r e d i n t o a Disputed Claim S e t t l e m e n t w i t h the 
i n s u r e r c o n c e r n i n g c e r v i c a l d o r s a l problems, b i l a t e r a l c a r p a l , 
t u n n e l syndrome and v a s c u l a r d i s e a s e . 

None of c l a i m a n t ' s p h y s i c i a n s have s t a t e d t h a t she i s 
unable t o work. 

Claimant i s l i m i t e d t o l i f t i n g n ot more than 20 pounds. 
W a l k i n g , s t a n d i n g and s i t t i n g are l i m i t e d and she cannot bend 
s t o o p , squat or t w i s t . 

F o l l o w i n g her compensable i n j u r y , c l a i m a n t made no 
at t e m p t t o f i n d g a i n f u l and s u i t a b l e work. 

CONCLUSIONS OF LAW AND OPINION 

Claimant contends t h a t she i s permanently and t o t a l l y 
d i s a b l e d . She bases her argument on the " f u t i l i t y d o c t r i n e . " 

I n o r der t o prove e n t i t l e m e n t t o compensation f o r 
permanent t o t a l d i s a b i l i t y , c l a i m a n t must prove t h a t she i s 
permanently i n c a p a c i t a t e d from r e g u l a r l y p e r f o r m i n g work a t a 
g a i n f u l and s u i t a b l e o c c u p a t i o n . Wilson v. Weyerhaeuser Co., 3o 
Or App 403 (197 7 ) . A " s u i t a b l e o c c u p a t i o n " i s one which t he 
worker has the a b i l i t y and t r a i n i n g or ex p e r i e n c e t o p e r f o r m , or 
one the worker can pe r f o r m a f t e r r e h a b i l i t a t i o n . ORS 656.206(1). 
Furthermore, the worker must make reasonable e f f o r t s t o o b t a i n 
r e g u l a r g a i n f u l employment. Shaw v. P o r t l a n d Laundry/Dry 
C l e a n i n g , 47 Or App 1041 (1980). A c l a i m a n t need n o t , however, 
make e f f o r t s t o work i f those e f f o r t s would be f u t i l e . Butcher v. 
SAIF, 45 Or App 313 (1980). 

Dr. Martens, o r t h o p e d i s t and Dr. Gancher, n e u r o l o g i s t , 
r e p o r t e d c l a i m a n t c o u l d r e t u r n t o her r e g u l a r j o b w i t h l i m i t a t i o n s 
of no s t o o p i n g , bending or l i f t i n g over 20 pounds. 

Dr. Dinneen, o r t h o p e d i s t , s t a t e d t h a t i n the p h y s i c a l 
c a p a c i t y c a t e g o r y c l a i m a n t c o u l d do the d u t i e s o f the average 
6 4 - y e a r - o l d woman. 

Alt h o u g h c l a i m a n t has l i m i t a t i o n s and r e s t r i c t i o n s on 
her a c t i v i t i e s , none o f her d o c t o r s have s t a t e d t h a t she i s unable 
t o work. Claimant's d o c t o r s u n i f o r m l y i n d i c a t e t h a t she i s 
capable o f l i g h t - d u t y work. The d o c t o r s ' r e p o r t s are d e t a i l e d and 
w e l l - r e a s o n e d . T h e r e f o r e , we are persuaded t h a t c l a i m a n t i s 
capable of l i g h t - d u t y work. 

Furthermore, t h e r e i s no evidence i n the r e c o r d t h a t 
c l a i m a n t has made reasonable e f f o r t s t o o b t a i n r e g u l a r g a i n f u l 
employment. As she i s capable o f l i g h t - d u t y work, i t would not be 
f u t i l e f o r her t o make such e f f o r t s . Consequently, c l a i m a n t i s 
not permanently and t o t a l l y d i s a b l e d . 

We conclude t h a t the Referee's award of an a d d i t i o n a l 20 
p e r c e n t permanent d i s a b i l i t y i s adequate compensation f o r 
c l a i m a n t ' s low back c o n d i t i o n . 

ORDER 

The Referee's o r d e r dated December 18, 1987 i s a f f i r m e d . 
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ROBERT L. MURPHY, Claimant 
Q u i n t i n B. E s t e l l , Claimant's Attorney 
Rick Dawson (SAIF), Defense Attorney 

WCB 86-06489 
May 10, 1988 
Corrected Order on Review (Remand 

Reviewed by Board Members F e r r i s and C r i d e r . 

On May 3, 1988, we issued an Order on Review t h a t 
remanded t h i s case t o the Hearings D i v i s i o n . I t has come t o our 
a t t e n t i o n t h a t our order d i d not c o n t a i n a n o t i c e o f the p a r t i e s ' 
r i g h t s of appeal under such c i r c u m s t a n c e s . To c o r r e c t t h i s 
o v e r s i g h t , our p r i o r o r d e r i s withdrawn and r e p l a c e d by t h e 
f o l l o w i n g o r d e r . 

Claimant r e q u e s t s review o f P r e s i d i n g Referee Daughtry's 
or d e r which d i s m i s s e d h i s h e a r i n g r e q u e s t . We rev e r s e and d i r e c t -
t h a t t h e h e a r i n g request be r e i n s t a t e d . 

FINDINGS OF FACT 
On May 9, 1986, c l a i m a n t requested a h e a r i n g on a 

D e t e r m i n a t i o n Order. The issu e s r a i s e d i n the'-request were 
temporary t o t a l d i s a b i l i t y , permanent p a r t i a l d i s a b i l i t y , m e d i c a l 
s e r v i c e s and premature c l a i m c l o s u r e . Claimant's c l a i m was 
subs e q u e n t l y reopened f o r s u r g e r y and, on December 9, 1986, 
c l a i m a n t ' s a t t o r n e y wrote t o the Board, r e q u e s t i n g t h a t t h e case 
be p l a c e d i n i n a c t i v e s t a t u s u n t i l c l a i m c l o s u r e . The case was 
pl a c e d i n i n a c t i v e s t a t u s u n t i l September 9, 1987. On August 2 1 , 
1987, the SAIF C o r p o r a t i o n f i l e d i t s response t o the h e a r i n g 
r e q u e s t , denying a l l c o n t e n t i o n s r a i s e d i n the r e q u e s t . 

On September 10, 1987, c l a i m a n t ' s a t t o r n e y w r o t e 
P r e s i d i n g Referee Daughtry, r e q u e s t i n g t h a t t h e case remain i n 
i n a c t i v e s t a t u s pending c l a i m c l o s u r e . The case was a g a i n p l a c e d 
i n i n a c t i v e s t a t u s u n t i l December 14, 1987. 

On November 30, 1987, c l a i m a n t ' s a t t o r n e y wrote Referee 
Daughtry, r e q u e s t i n g t h a t the h e a r i n g r e q u e s t be d i s m i s s e d " w i t h 
the r i g h t t o p r e s e r v e a l l i s s u e s u n t i l t h i s c l a i m has been c l o s e d 
and i s ready t o proceed t o h e a r i n g . " Claimant's a t t o r n e y a l s o 
requested t h a t SAIF's a t t o r n e y prepare a s t i p u l a t i o n i f t h e r e was 
no o b j e c t i o n t o the request f o r d i s m i s s a l . SAIF's a t t o r n e y r a i s e d 
no o b j e c t i o n t o the d i s m i s s a l r e q u e s t , but prepared no 
s t i p u l a t i o n . On December 14, 1987, Referee Daughtry e n t e r e d an 
orde r o f d i s m i s s a l , n o t i n g t h a t the h e a r i n g r e q u e s t had been 
wi t h d r a w n . The o r d e r d i d not s p e c i f y whether t he d i s m i s s a l was 
" w i t h p r e j u d i c e " or " w i t h o u t p r e j u d i c e . " 

CONCLUSIONS AND OPINION 

On r e v i e w , c l a i m a n t contends t h a t t h e Referee's 
d i s m i s s a l o r d e r s h o u l d be m o d i f i e d t o read t h a t i t was i s s u e d 
" w i t h o u t p r e j u d i c e . " We d e c l i n e t o do so f o r two reasons. F i r s t , 
i t i s our p o l i c y t o i n t e r p r e t any d i s m i s s a l o r d e r i s s u e d by t h e 
Hearings D i v i s i o n as an ord e r of " d i s m i s s a l w i t h o u t p r e j u d i c e , " 
u n l e s s the ord e r s t a t e s o t h e r w i s e . Consequently, m o d i f i c a t i o n i s 
unnecessary. 

I n any e v e n t , t h e requested m o d i f i c a t i o n would have 
l i t t l e e f f e c t on c l a i m a n t ' s h e a r i n g r i g h t s because the one-year 
l i m i t a t i o n s p e r i o d f o r f i l i n g a request f o r h e a r i n g on t h e 
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D e t e r m i n a t i o n Order has passed. See former ORS 6 5 6 . 3 1 9 ( 4 ) . Thus, 
a l t h o u g h the m o d i f i c a t i o n would ensure t h a t the d i s m i s s a l o r d e r 
i t s e l f does not p r e c l u d e another r e q u e s t f o r h e a r i n g on the 
D e t e r m i n a t i o n Order any such h e a r i n g request would be p r e c l u d e d by 
the s t a t u t e o f l i m i t a t i o n s . I f we d i s m i s s w i t h o u t p r e j u d i c e , 
c l a i m a n t w i l l be unable t o c o n t e s t the D e t e r m i n a t i o n Order award 
of temporary t o t a l d i s a b i l i t y compensation. Moreover, a l t h o u g h 
c l a i m a n t c o u l d l i t i g a t e the i s s u e of permanent p a r t i a l d i s a b i l i t y 
a f t e r the issuance of a new D e t e r m i n a t i o n Order, he would have t h e 
burden of p r o v i n g t h a t he has become more d i s a b l e d s i n c e t h e f i r s t -
D e t e r m i n a t i o n Order because the f i r s t D e t e r m i n a t i o n Order w i l l be 
f i n a l and the law of the case. See Stepp v. SAIF, 78 Or App 438, 
441-42 ( 1 9 8 6 ) . 

We do not i n t e r p r e t c l a i m a n t ' s November 30, 1987 l e t t e r 
t o the Referee as a request f o r an order o f " d i s m i s s a l w i t h o u t 
p r e j u d i c e . " Rather, c l a i m a n t sought t o have h i s case taken o f f 
the docket w h i l e p r e s e r v i n g h i s r i g h t t o l i t i g a t e t h e i s s u e s 
a r i s i n g from the f i r s t D e t e r m i n a t i o n Order. Claimant's h e a r i n g 
r i g h t s would have been prese r v e d i f h i s case had remained i n 
i n a c t i v e s t a t u s . As a ma t t e r of Board p o l i c y , a re q u e s t f o r 
h e a r i n g on a D e t e r m i n a t i o n Order should not be dismis s e d when the 
i s s u e o f permanent p a r t i a l d i s a b i l i t y cannot be l i t i g a t e d because 
c l a i m a n t i s no lo n g e r m e d i c a l l y s t a t i o n a r y . 

A c c o r d i n g l y , we reverse the Referee's o r d e r o f d i s m i s s a l 
and r e i n s t a t e c l a i m a n t ' s h e a r i n g r e q u e s t . I f the c l a i m i s no 
lo n g e r open, the case may be scheduled f o r h e a r i n g . I f the c l a i m 
remains open, the h e a r i n g may be d e f e r r e d under the Board r u l e s . 

ORDER 

The Referee's d i s m i s s a l o r d e r dated December 14, 1987 i s 
r e v e r s e d . Claimant's h e a r i n g request dated May 9, 1986 i s 
r e i n s t a t e d . This case i s remanded t o the Hearings D i v i s i o n f o r 
f u r t h e r a c t i o n c o n s i s t e n t w i t h t h i s o r d e r . 

JOHN B. 0'RILEY, Claimant WCB 86-01486 
Doblie & Associates, Claimant's Attorneys May 10, 1988 
Meyers & T e r r a l l , Defense Attorney Order of Dismissal 
Francesconi & Associates, Attorneys 

Claimant has requested review of Referee Leahy's o r d e r 
dated March 18, 1988. We have reviewed the request t o dete r m i n e 
whether we have j u r i s d i c t i o n t o c o n s i d e r the m a t t e r . We conclude 
t h a t we l a c k j u r i s d i c t i o n . 

FINDINGS 

Clai m a n t ' s request f o r review of the Referee's March 18, 
1988 o r d e r was h a n d - d e l i v e r e d t o the Board on A p r i l 29, 1988. The 
requ e s t d i d not i n c l u d e an acknowledgment o f s e r v i c e or a 
c e r t i f i c a t e of p e r s o n a l s e r v i c e by m a i l upon the s e l f - i n s u r e d 
employer, i t s c l a i m s a d m i n i s t r a t o r , or i t s a t t o r n e y . 

The request f o r Board review was f i l e d more than 30 days 
a f t e r the date of the Referee's o r d e r . Furthermore, n e i t h e r t h e 
employer nor i t s r e p r e s e n t a t i v e s r e c e i v e d n o t i c e of c l a i m a n t ' s 
r e q u e s t f o r review w i t h i n 30 days a f t e r the Referee's o r d e r . 

CONCLUSIONS 

A Referee's order i s f i n a l u n l e s s , w i t h i n 30 days a f t e r 
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t h e date on which a copy of the o r d e r i s m a i l e d t o the p a r t i e s , 
one of the p a r t i e s r e q u e s t s Board review under ORS 656.295. ORS 
656.289(3). Requests f o r Board review s h a l l be m a i l e d t o t h e 
Beard and cop i e s o f the request s h a l l be m a i l e d t o a l l p a r t i e s t o 
the p r o c e e d i n g b e f o r e the Referee. ORS 656.295(2). Compliance 
w i t h ORS 656.295 r e q u i r e s t h a t s t a t u t o r y n o t i c e o f the r e q u e s t f o r 
review be m a i l e d or a c t u a l n o t i c e be r e c e i v e d w i t h i n the s t a t u t o r y 
p e r i o d . Argonaut Insurance Co. v. King, 63 Or App 847, 852 (1 9 8 3 ) . 

Here, the 30th day a f t e r the Referee's March 18, 1988 
ord e r was A p r i l 17, 1988, a Sunday. Thus, the l a s t day t o t i m e l y 
f i l e a request f o r Board review of the Referee's o r d e r was Monday, 
A p r i l 18, 1988. See ORS 174.120. Claimant's request f o r Board 
re v i e w was f i l e d A p r i l 29, 1988, some 42 days a f t e r t h e date o f 
the Referee's o r d e r . Furthermore, n e i t h e r the employer nor i t s 
r e p r e s e n t a t i v e s were p r o v i d e d a copy, or r e c e i v e d a c t u a l 
knowledge, of th e requ e s t w i t h i n the s t a t u t o r y 30-day p e r i o d . 
Consequently, we l a c k j u r i s d i c t i o n t o review the Referee's, o r d e r , 
which has become f i n a l by o p e r a t i o n o f law. See ORS 656.289(3); 
656.295(2); Argonaut Insurance v. King, supra. 

We are m i n d f u l t h a t c l a i m a n t has requested r e v i e w 
w i t h o u t b e n e f i t of l e g a l r e p r e s e n t a t i o n . We f u r t h e r r e a l i z e t h a t 
an u n r e p r e s e n t e d p a r t y i s not expected t o be f a m i l i a r w i t h 
a d m i n i s t r a t i v e and p r o c e d u r a l r e q u i r e m e n t s o f the Workers' 
Compensation Law. Yet, we are not f r e e t o r e l a x a j u r i s d i c t i o n a l 
r e q u i r e m e n t , p a r t i c u l a r l y i n view o f Argonaut Insurance Co. v. 
Kin g , supra. See A l f r e d F. P u g l i s i , 39 Van Natt a 310 ( 1 9 8 7 ) ; 
J u l i o P. Lopez, 38 Van Na t t a 862 (1986 ) . 

A c c o r d i n g l y , the r e q u e s t f o r Board review i s d i s m i s s e d . 

IT IS SO ORDERED. 

WILLIAM H. WILSON, Claimant Own Motion 87-0068M 
Coons & Cole, Claimant's Attorneys May 10, 1988 
Davis, et a l . , Defense Attorneys Order on Motion t o Join 
Lester R. Huntsinger (SAIF), Defense Attorney 

By order dated December 3 1 , 1987 the Board r e f e r r e d t h e 
above e n t i t l e d m a t t e r t o the Hearings D i v i s i o n f o r an e v i d e n t i a r y 
h e a r i n g r e g a r d i n g c l a i m a n t ' s e n t i t l e m e n t t o permanent t o t a l 
d i s a b i l i t y compensation. EBI Companies has requested t h a t t h e 
Board j o i n SAIF C o r p o r a t i o n t o the h e a r i n g . SAIF opposes 
c l a i m a n t ' s r e q u e s t . 

A f t e r c a r e f u l c o n s i d e r a t i o n t o EBI's m o t i o n , t h e Board 
denies the r e q u e s t t o j o i n SAIF t o the proceedings i n the Hearings 
D i v i s i o n . SAIF's 1971 c l a i m (Claim No. C292172) i s an own moti o n 
c l a i m which i s c u r r e n t l y i n a c l o s e d s t a t u s . As such, we would 
have no j u r i s d i c t i o n over the i s s u e o f permanent d i s a b i l i t y under 
the new own moti o n law. ORS 656 . 278 (1 ) ( a ) and OAR 438-12-052 ( 2 ) . 
The EBI c l a i m , however, has remained i n an open s t a t u s t o a l l o w 
f u r t h e r c o n s i d e r a t i o n of permanent d i s a b i l i t y under the p r i o r own 
motio n law. We conclude t h a t we r e t a i n j u r i s d i c t i o n over t h e 
permanent d i s a b i l i t y i s s u e i n the EBI c l a i m . 

EBI's motion t o j o i n SAIF t o the h e a r i n g c u r r e n t l y 
pending i n the Hearings D i v i s i o n i s denied. 

IT IS SO ORDERED. 
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SHARON K. SALZER, Claimant WCB 85-12483 
Francesconi & Associates, Claimant's Attorneys May 11, 1988 
Rankin, et a l . , Defense Attorneys Second Amended Order on Reconsideration 

The s e l f - i n s u r e d employer r e q u e s t s r e c o n s i d e r a t i o n of 
our A p r i l 1 1 , 1988 Order on R e c o n s i d e r a t i o n , as amended A p r i l 25, 
1988. I n accordance w i t h the Court o f Appeals' remand o r d e r , we 
re c o n s i d e r e d t h i s case i n l i g h t of new med i c a l evidence c o n t a i n e d 
i n WCB Case No. 87-06505. A f t e r c o n d u c t i n g our r e c o n s i d e r a t i o n , 
we concluded t h a t c l a i m a n t ' s proposed s u r g e r y was reasonable and 
necessary medical t r e a t m e n t r e s u l t i n g from c l a i m a n t ' s compensable 
i n j u r y . Consequently, we a f f i r m e d the Referee's o r d e r t h a t had 
se t a s i d e the employer's d e n i a l of the proposed s u r g e r y . 

The employer moves f o r r e c o n s i d e r a t i o n and c l a r i f i c a t i o n 
o f our o r d e r , a s k i n g t h a t we s p e c i f y e x a c t l y when the proposed 
s u r g e r y became reasonable and necessary. The employer submits 
t h a t such i n f o r m a t i o n i s germane t o c l a i m a n t ' s request f o r c l a i m 
reopening under the Board's Own Motion r e l i e f i n WCB Case 
No. 87-0438M, a case which i s p r e s e n t l y pending. 

The employer's motion i s denied. Pursuant t o t h e 
c o u r t ' s o r d e r , t he scope of our remand was e x p r e s s l y l i m i t e d t o 
the c o n s i d e r a t i o n of the reasonableness and n e c e s s i t y of t h e 
denied s u r g e r y . Claimant's request f o r c l a i m reopening and ti m e 
l o s s was s p e c i f i c a l l y excluded from our c o n s i d e r a t i o n . Inasmuch 
as t he employer's request p e r t a i n s t o an i s s u e t h a t ' i s o u t s i d e t h e 
scope of our remand, we are w i t h o u t a u t h o r i t y t o g r a n t t h e 
mo t i o n . Moreover, s i n c e t he i s s u e posed by the employer's reques t 
p e r t a i n s t o m a t t e r s which are s u b j e c t t o the Board's Own Moti o n 
r e l i e f , we conclude t h a t t h e employer's argument sh o u l d be 
d i r e c t e d t o c l a i m a n t ' s request f o r c l a i m reopening i n WCB Case 
No. 87-0438M. 

F i n a l l y , the employer's counsel has a d v i s e d us t h a t the 
$1,246 c l i e n t - p a i d fee p r e v i o u s l y a u t h o r i z e d by our A p r i l 25, 1988 
Amended Order on R e c o n s i d e r a t i o n a c t u a l l y p e r t a i n e d t o l e g a l 
s e r v i c e s t h a t were p r i m a r i l y rendered i n WCB Case No. 87-06505, a 
case which was c o n s o l i d a t e d w i t h t h i s case f o r purposes o f 
rev i e w . T h i s d a t e , i n WCB Case No. 87-06505, we have approved a 
c l i e n t - p a i d fee f o r s e r v i c e s rendered i n these c o n s o l i d a t e d cases, 
not t o exceed $1,629.50. The aforementioned a u t h o r i z a t i o n i s i n 
l i e u o f , r a t h e r than i n a d d i t i o n t o , the c l i e n t - p a i d f e e 
p r e v i o u s l y approved by our A p r i l 25, 1988 ord e r i n t h i s case. I n 
o t h e r words, t h e employer's counsel i s a u t h o r i z e d t o charge f o r 
s e r v i c e s i n these c o n s o l i d a t e d cases a c l i e n t - p a i d f e e not t o 
exceed $1,629.50. 

A c c o r d i n g l y , our A p r i l 1 1 , 1988 and A p r i l 25, 1988 
or d e r s are abated and wi t h d r a w n . As amended and supplemented 
h e r e i n , we adhere t o and r e p u b l i s h our A p r i l 1 1 , 1988 o r d e r , 
except t h a t t h e p a r t i e s ' r i g h t s o f appeal s h a l l run from t h e date 
of t h i s o r d e r . 

IT IS SO ORDERED. 
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SHARON K. SALZER, Claimant WCB 87-06505 
Francesconi & Associates, Claimant's Attorneys May 11, 1988 
Rankin, e t a l . , Defense Attorneys Order on Reconsideration 

The s e l f - i n s u r e d employer has moved f o r r e c o n s i d e r a t i o n 
and c l a r i f i c a t i o n o f our A p r i l 11, 1988 Order on Review. T h i s 
case was reviewed i n c o n s o l i d a t i o n w i t h WCB Case No. 85-12483, 
pur s u a n t t o the Court o f Appeals' March 1 1 , 1988 remand o r d e r i n 
t h a t case. A f t e r c o n d u c t i n g our re v i e w , we found c l a i m a n t ' s 
proposed s u r g e r y t o be compensable. Consequently, we re v e r s e d t h e 
Referee's o r d e r u p h o l d i n g t he employer's d e n i a l o f s u r g e r y . 

The employer r e q u e s t s r e c o n s i d e r a t i o n and c l a r i f i c a t i o n 
o f our o r d e r . S p e c i f i c a l l y , the employer asks t h a t we d e s i g n a t e 
the e x a c t date when c l a i m a n t ' s proposed s u r g e r y became reasonable 
and necessary. The employer submits t h a t such i n f o r m a t i o n i s 
germane t o c l a i m a n t ' s r e q u e s t f o r c l a i m reopening under t h e 
Board's Own Motion r e l i e f i n WCB Case No. 87-0438M, a case which 
i s c u r r e n t l y pending. 

We have denied a s i m i l a r r e q u e s t made by the employer i n 
WCB Case No. 85-12483. I n a d d i t i o n t o the rea s o n i n g expressed i n 
t h a t case, we conclude t h a t a f i n d i n g such as t h a t r e q u e s t e d by 
the employer i s not r e l e v a n t t o the i s s u e r a i s e d by t h e Referee's 
o r d e r , i . e . , whether t he proposed s u r g e r y i s reasonable and 
necessary m e d i c a l t r e a t m e n t r e s u l t i n g from c l a i m a n t ' s compensable 
i n j u r y . Rather, t h e i s s u e s o f whether t he c l a i m s h o u l d be 
reopened and, i f so, when, are s o l e l y s u b j e c t t o the Board's Own 
Motion j u r i s d i c t i o n . As s t a t e d i n our Second Order on 
R e c o n s i d e r a t i o n i n WCB Case No. 85-12483, the i s s u e r a i s e d by t h e 
employer's motion f o r c l a r i f i c a t i o n should be d i r e c t e d t o WCB Case 
No. 87-0438M. Consequently, the employer's motion i s d e n i e d . 

The employer's counsel a l s o seeks Board a u t h o r i z a t i o n o f 
a c l i e n t - p a i d f e e f o r s e r v i c e s , rendered i n these c o n s o l i d a t e d 
cases. We have p r e v i o u s l y approved a c l i e n t - p a i d f e e i n WCB Case 
No. 85-12483 t o t a l l i n g $1,246. The employer's c o u n s e l s t a t e s t h a t 
t h e s e r v i c e s f o r which t h a t f e e were approved p r i m a r i l y i n v o l v e d 
t h i s case. 

A f t e r r e view o f the statements o f s e r v i c e s and t h e 
a t t o r n e y r e t a i n e r agreement, and c o n s i d e r i n g t h e f a c t o r s s e t f o r t h 
i n OAR 438-15-010(6), we approve a c l i e n t - p a i d f e e f o r s e r v i c e s 
rendered i n these c o n s o l i d a t e d cases, not t o exceed $1,629.50. I n 
o t h e r words, t h i s a u t h o r i z a t i o n i s i n l i e u o f , r a t h e r t h a n i n 
a d d i t i o n t o , t he c l i e n t - p a i d f e e p r e v i o u s l y a u t h o r i z e d i n WCB Case 
No. 85-12483. 

A c c o r d i n g l y , our A p r i l 1 1 , 1988 Order on Review i s 
abated and w i t h d r a w n . As amended and supplemented h e r e i n , we 
adhere t o and r e p u b l i s h our A p r i l 1 1 , 1988 o r d e r , except t h a t t h e 
p a r t i e s ' r i g h t s o f appeal s h a l l run from t he date o f t h i s o r d e r . 

IT IS SO ORDERED. 
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ALICE M. GENTRY, Claimant Own Motion 88-0195M 
Ackerman, et a l . , Claimant's Attorneys May 12, 1988 
SAIF Corp Legal, Defense Attorney Own Motion Order 

SAIF C o r p o r a t i o n has s u b m i t t e d t o the Board c l a i m a n t ' s 
c l a i m f o r an a l l e g e d worsening of her J u l y 14, 1976 i n d u s t r i a l 
i n j u r y . Claimant's a g g r a v a t i o n r i g h t s have e x p i r e d . SAIF 
C o r p o r a t i o n has a u t h o r i z e d the recommended s u r g e r y , but opposes 
reopening o f t h i s c l a i m f o r t h e payment of temporary t o t a l 
d i s a b i l i t y as i t contends c l a i m a n t has removed h e r s e l f from t h e 
work f o r c e . 

Pursuant t o ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) , we may e x e r c i s e our "Own 
Mot i o n " a u t h o r i t y when we f i n d t h a t t h e r e i s a worsening o f a 
compensable i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t or o u t p a t i e n t 
s u r g e r y or o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . I n such 
cases, we are a u t h o r i z e d t o award temporary d i s a b i l i t y 
compensation commencing from the time t h e worker i s a c t u a l l y 
h o s p i t a l i z e d or undergoes o u t p a t i e n t s u r g e r y . 

Surgery has been recommended and a u t h o r i z e d by SAIF. 
The o n l y i s s u e r e m a i n i n g i s whether or not c l a i m a n t i s e n t i t l e d t o 
compensation f o r temporary t o t a l d i s a b i l i t y d u r i n g her re c o v e r y 
from s u r g e r y . The r e c o r d b e f o r e us i n d i c a t e s t h a t a l t h o u g h 
c l a i m a n t i s r e c e i v i n g S o c i a l S e c u r i t y D i s a b i l i t y b e n e f i t s , she i s 
a l s o w o r k i n g p a r t time as a b a b y s i t t e r and housekeeper. We are 
persuaded t h a t c l a i m a n t has not removed h e r s e l f from t h e work 
f o r c e and, t h e r e f o r e , i s e n t i t l e d t o compensation f o r temporary 
t o t a l d i s a b i l i t y . C laimant's c l a i m i s reopened w i t h compensation 
f o r temporary t o t a l d i s a b i l i t y t o commence the date of the s u r g e r y 
and t o c o n t i n u e u n t i l c l a i m a n t r e t u r n s t o her r e g u l a r work a t her 
r e g u l a r wage or i s m e d i c a l l y s t a t i o n a r y , whichever i s e a r l i e r . 
C l a imant's a t t o r n e y i s awarded 25% of the a d d i t i o n a l compensation 
g r a n t e d by t h i s o r d e r , not t o exceed $250 as a reasonable 
a t t o r n e y ' s f e e . Reimbursement from the Reopened Claims Reserve i s 
a u t h o r i z e d t o the e x t e n t a l l o w e d under ORS 656.625 and OAR 436, 
D i v i s i o n 45. When a p p r o p r i a t e , t h e c l a i m s h a l l be c l o s e d by the 
i n s u r e r p u rsuant t o OAR 438-12-055. 

IT IS SO ORDERED. 

RAMONA K. HALFM00N, Claimant WCB 87-12383 
Kenneth Peterson, Claimant's Attorney May 12, 1988 
Schwabe, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members C r i d e r and F e r r i s . 

Claimant requests review of Referee Wasley's o r d e r t h a t 
u pheld the s e l f - i n s u r e d employer's d e n i a l o f her o c c u p a t i o n a l 
disease c l a i m f o r b i l a t e r a l c a r p a l t u n n e l syndrome. We a f f i r m . 

ISSUE 

Whether c l a i m a n t ' s work a c t i v i t y was the major 
c o n t r i b u t i n g cause of her b i l a t e r a l c a r p a l t u n n e l syndrome. 

FINDINGS OF FACT 

Claimant worked f u l l time as a p o t a t o trimmer f r o m 
J u l y 21 t o August 20, 1986 and from February 3 t o June 10, 1987. 
I n t h i s p o s i t i o n , c l a i m a n t p i c k e d d e f e c t i v e p o t a t o e s o f f a 
conveyor b e l t and removed the d e f e c t s w i t h a k n i f e . She p i c k e d up 
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p o t a t o e s w i t h her l e f t hand u s i n g a wide s p h e r i c a l grasp and 
m a n i p u l a t e d them d u r i n g t r i m m i n g w i t h f i n g e r and s h o r t a r c w r i s t 
movements. She h e l d the k n i f e i n her r i g h t hand u s i n g a f i x e d 
s m a l l diameter grasp and m a n i p u l a t e d i t w i t h s h o r t a r c w r i s t 
movements. 

I n l a t e May or e a r l y June 1987, c l a i m a n t began t o 
e x p e r i e n c e g r a d u a l l y i n c r e a s i n g p a i n i n her l e f t w r i s t and thumb. 
She a l s o e x p e r i e n c e d l e s s e r symptoms i n her r i g h t w r i s t and the 
middle and r i n g f i n g e r s of her r i g h t hand. She sought t r e a t m e n t 
on June 10, 1987 from James Smith, a f a m i l y nurse p r a c t i t i o n e r . 
He diagnosed t e n d o n i t i s of the l e f t w r i s t , p r e s c r i b e d a l e f t w r i s t 
s p l i n t and i s s u e d a r e l e a s e f o r work w i t h a r e s t r i c t i o n o f no use 
of t he l e f t hand. Claimant f i l e d a c l a i m f o r her w r i s t s and hands 
on June 10, 1987. She had e x p e r i e n c e d numbness of unknown 
e t i o l o g y i n her r i g h t middle f i n g e r s i n c e a neck i n j u r y s u s t a i n e d 
i n an a u t o m o b i l e a c c i d e n t i n 1985. 

Claimant r e t u r n e d t o work on June 24, 1987 on the f r e n c h 
f r y l i n e . (See Ex. 2A-3, 2A-4; Tr. 44-45). Two days b e f o r e 
r e t u r n i n g t o work, c l a i m a n t complained t o Mr. Smith of c o n t i n u i n g 
p a i n i n her l e f t w r i s t and i n c r e a s i n g numbness i n her r i g h t w r i s t 
and the second, t h i r d and f o u r t h f i n g e r s of her r i g h t hand. 
(Ex. 2A-2). On the f r e n c h f r y l i n e , c l a i m a n t p i c k e d d e f e c t i v e 
f r e n c h f r i e s o f f a conveyor b e l t by p i n c h i n g them between t h e 
thumb and index f i n g e r of her r i g h t hand and d i s c a r d i n g them w i t h 
mid range f l e x i o n and e x t e n s i o n movements of the w r i s t . Claimant 
r e t u r n e d t o Mr. Smith on J u l y 6, 1987 w i t h c o m p l a i n t s of 
c o n t i n u i n g p a i n and numbness i n b o t h w r i s t s and hands. 

Claimant was examined by Dr. Nathan, a hand s p e c i a l i s t , 
on J u l y 20, 1987. He ordered nerve c o n d u c t i o n s t u d i e s which 
r e v e a l e d impingement of b o t h median nerves a t the w r i s t s , worse on 
the r i g h t . He diagnosed b i l a t e r a l c a r p a l t u n n e l syndrome, 
i d i o p a t h i c , and recommended s u r g i c a l r e l e a s e s of the c a r p a l 
t u n n e l s . The employer denied the c o m p e n s a b i l i t y of c l a i m a n t ' s 
c l a i m on August 3, 1987. Carpal t u n n e l r e l e a s e s were performed by 
Dr. C a r p e n t e r , an o r t h o p e d i s t , i n September 1987. These s u r g e r i e s 
g r e a t l y reduced c l a i m a n t ' s symptoms. Claimant remained o f f work 
from J u l y 6, 1987 u n t i l a f t e r her s u r g e r i e s . Her w r i s t and hand 
symptoms c o n t i n u e d a t the same l e v e l d u r i n g t h i s e n t i r e p e r i o d . 

C a r p a l t u n n e l syndrome i s a symptom complex a f f e c t i n g 
t h e w r i s t and hand and i s caused by compression of the median 
nerve i n the c a r p a l t u n n e l . This compression r e s u l t s from changes 
i n the t i s s u e s w i t h i n the c a r p a l t u n n e l a s s o c i a t e d w i t h one or 
more of the f o l l o w i n g : t h y r o i d d i s e a s e , d i a b e t e s , rheumatoid 
a r t h r i t i s , pregnancy, tumors, acute trauma t o the w r i s t ( i n c l u d i n g 
f r a c t u r e s ) , r e p e t i t i v e f u l l f l e x i o n and e x t e n s i o n of the w r i s t 
(see Tr. 4-5) and o t h e r unknown causes. Carpal t u n n e l syndromes 
a s s o c i a t e d w i t h r e p e t i t i v e f l e x i o n and e x t e n s i o n of the w r i s t w i l l 
n o r m a l l y abate and r e s o l v e w i t h the c e s s a t i o n of such a c t i v i t y . 
I f r e p e t i t i v e f l e x i o n and e x t e n s i o n of the w r i s t i s c o n t i n u e d more 
than s i x months a f t e r the appearance of symptoms, however, the 
c o n d i t i o n w i l l u s u a l l y become i r r e v e r s i b l e and r e q u i r e s u r g i c a l 
t r e a t m e n t . 

Claimant has no h i s t o r y of t h y r o i d d i s e a s e , d i a b e t e s , 
rheumatoid a r t h r i t i s or acute trauma t o her w r i s t s . Some o f t h e 
numbness i n c l a i m a n t ' s r i g h t hand may be a s s o c i a t e d w i t h her 1985 
neck i n j u r y . The nerve c o n d u c t i o n s t u d i e s o r d e r e d by Dr. Nathan, 
however, a l s o c o n f i r m e d median nerve compression a t the r i g h t 

-448-



w r i s t . Claimant was not pregnant a t any time r e l e v a n t t o t h i s 
case and no tumors were found d u r i n g s u r g e r y . The w r i s t movements 
a s s o c i a t e d w i t h c l a i m a n t ' s jobs as a p o t a t o trimmer and f r e n c h f r y 
p i c k e r are not those u s u a l l y a s s o c i a t e d w i t h the onset or 
worsening o f c a r p a l t u n n e l syndrome. (See Ex. 5 ) . I n a d d i t i o n t o 
her work a c t i v i t i e s , c l a i m a n t performed u n s p e c i f i e d household 
chores which may have i n v o l v e d r e p e t i t i v e f l e x i o n and e x t e n s i o n of 
her w r i s t s . (See Tr. 3 9 ) . 

OPINION AND CONCLUSIONS 

To e s t a b l i s h a compensable o c c u p a t i o n a l d i s e a s e , 
c l a i m a n t has the burden of p r o v i n g t h a t her work a c t i v i t i e s were 
the major c o n t r i b u t i n g cause o f e i t h e r the onset or worsening o f 
her d i s e a s e . See former ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) ; D e t h l e f s v. Hyster 
Co., 295 Or 29"8~7~310 (1983 ) ; B l a k e l y v. SAIF, 89 Or App 653, 656 
(19 8 8 ) . "Major c o n t r i b u t i n g cause" means a cause or c o m b i n a t i o n 
of causes which c o n t r i b u t e s more t o the onset or worsening than 
a l l o t h e r causes combined. See McGarrah v. SAIF, 296 Or 145, 166 
(1 9 8 3 ) ; D e t h l e f s v. Hyster Co., supra, 295 Or a t 309-10; C l a r k v. 
Erdman Meat Packing, 8 8 Or App 1, 5 0-987). Claimant's disease 
was t he change i n the t i s s u e s w i t h i n her c a r p a l t u n n e l s which 
r e s u l t e d i n the compression of her median nerves. She contends 
t h a t t h e w r i s t and hand movements a s s o c i a t e d w i t h her employment 
were t h e major c o n t r i b u t i n g cause o f these t i s s u e changes. We 
conclude t h a t t h e r e c o r d f a i l s t o su p p o r t t h i s c o n t e n t i o n . 

F i r s t , t h e w r i s t and hand movements a s s o c i a t e d w i t h 
c l a i m a n t ' s employment were not of a type n o r m a l l y a s s o c i a t e d w i t h 
the onset or worsening o f c a r p a l t u n n e l syndrome. Second, even 
assuming t h a t they were, t he evidence i n d i c a t e s t h a t these 
movements were not the major c o n t r i b u t i n g cause o f the onset or 
worsening of the t i s s u e changes. Claimant f i r s t n o t i c e d symptoms 
of c a r p a l t u n n e l syndrome i n c o n n e c t i o n w i t h her work a c t i v i t y . 
That f a c t tends t o suggest t h a t t h e c o n d i t i o n was caused by work 
a c t i v i t y . Claimant l e f t work w i t h i n a few weeks, however, and her 
symptoms c o n t i n u e d and even i n c r e a s e d . These f a c t s are 
i n c o n s i s t e n t w i t h t h e normal course o f a c a r p a l t u n n e l syndrome 
caused by r e p e t i t i v e f l e x i o n and e x t e n s i o n o f the w r i s t and 
s t r o n g l y s u p p o r t the i n f e r e n c e t h a t the major i f not s o l e cause of 
the c o n d i t i o n was e i t h e r some o f f - w o r k a c t i v i t y or some unknown or 
unrecognized b o d i l y process p e c u l i a r t o c l a i m a n t . 

T h i r d , Dr. Nathan, a s p e c i a l i s t i n d i s o r d e r s o f t h e 
hand, opined on the b a s i s of a complete and a c c u r a t e h i s t o r y t h a t 
c l a i m a n t ' s c o n d i t i o n was not work r e l a t e d . Dr. Ca r p e n t e r , t h e 
o n l y p h y s i c i a n who o f f e r e d an o p i n i o n which tends t o f a v o r a 
f i n d i n g of c o m p e n s a b i l i t y , was ab l e t o say o n l y t h a t t h e r e was a 
" p o s s i b i l i t y " t h a t c l a i m a n t ' s work a c t i v i t y was "a major 
c o n t r i b u t i n g cause" of her c o n d i t i o n . (Emphasis added). A l t h o u g h 
"magic words" are not necessary t o a f i n d i n g o f c o m p e n s a b i l i t y , 
t h e i r absence c e r t a i n l y does not s t r e n g t h e n c l a i m a n t ' s case. T h i s 
i s e s p e c i a l l y t r u e i n l i g h t of the r e s t o f Dr. Carp e n t e r ' s 
t e s t i m o n y which was c h a r a c t e r i z e d by g e n e r a l i z a t i o n s and 
q u a l i f i c a t i o n s . I n a d d i t i o n , when Dr. Carpenter was q u e s t i o n e d 
c o n c e r n i n g why c l a i m a n t ' s symptoms d i d not d i m i n i s h a f t e r she l e f t 
work, he was unable t o o f f e r an e x p l a n a t i o n . 

For a l l o f the above reasons, we conclude t h a t c l a i m a n t 
has f a i l e d t o e s t a b l i s h by a preponderance o f the evidence t h a t 
her work a c t i v i t y was the major c o n t r i b u t i n g cause o f e i t h e r t h e 
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onset or worsening of her c a r p a l t u n n e l syndromes. The employer's 
d e n i a l , t h e r e f o r e , s h a l l be upheld. 

ORDER 

The Referee's o r d e r dated December 29, 1987 i s 
a f f i r m e d . Counsel f o r the s e l f - i n s u r e d employer i s a u t h o r i z e d t o 
charge a c l i e n t - p a i d fee of up t o $1,104 f o r s e r v i c e s on Board 
r e v i e w . 

STEVEN B. LUBITZ, Claimant WCB TP-88005 
Vick & Gutzler, Claimant's Attorneys May 12, 1988 
Rankin, et a l . , Defense Attorneys T h i r d Party Order 

The s e l f - i n s u r e d employer, as paying agency, has 
p e t i t i o n e d the Board t o r e s o l v e a d i s p u t e c o n c e r n i n g the p r o p e r 
d i s t r i b u t i o n of the proceeds of a t h i r d p a r t y s e t t l e m e n t . See ORS 
6 5 6 . 5 9 3 ( 3 ) . S p e c i f i c a l l y , the employer a s s e r t s t h a t c l a i m a n t 
f a i l e d t o d i s t r i b u t e the proceeds i n accordance w i t h ORS 
6 5 6 . 5 9 3 ( 1 ) , as p r e v i o u s l y d i r e c t e d by our September 24, 1987 T h i r d 
P a r t y Order. We agree. 

FINDINGS 

I n August 1984 c l a i m a n t s u s t a i n e d a compensable neck and 
low back i n j u r y . He i n i t i a t e d a cause of a c t i o n a g a i n s t a t h i r d 
p a r t y . Claimant and the t h i r d p a r t y agreed t o s e t t l e t he cause of 
a c t i o n f o r $10,000. The p a y i n g agency opposed the s e t t l e m e n t , 
c o n t e n d i n g t h a t f u l l s a t i s f a c t i o n of i t s c u r r e n t $19,794.68 l i e n 
was p o s s i b l e . 

Claimant p e t i t i o n e d the Board t o r e s o l v e t h e d i s p u t e 
over the s e t t l e m e n t . On September 24, 1987, we approved t h e 
s e t t l e m e n t . We f u r t h e r d i r e c t e d t h a t the proceeds of t h e $10,000 
s e t t l e m e n t be d i s t r i b u t e d i n accordance w i t h ORS 6 5 6 . 5 9 3 ( 1 ) . 

C l a i m a n t ' s a t t o r n e y ' d i d not d i s t r i b u t e the proceeds i n 
accordance w i t h ORS 6 5 6 . 5 9 3 ( 1 ) . Rather, a f t e r d e d u c t i n g 
c l a i m a n t ' s 1/3 a t t o r n e y ' s fee ( $ 3 , 3 3 3 . 3 3 ) and l i t i g a t i o n c o s t s 
( $ 2 3 1 . 9 4 ) , c l a i m a n t ' s a t t o r n e y d i s b u r s e d $3,702.50 t o c l a i m a n t ' s 
t r e a t i n g p h y s i c i a n . From the r e m a i n i n g balance of $2,732.23, 
c l a i m a n t ' s a t t o r n e y d i s t r i b u t e d 25 p e r c e n t ( $ 6 8 3 . 0 5 ) t o c l a i m a n t 
and the r e m a i n i n g $2,049.18 t o the p a y i n g agency. C l a i m a n t ' s 
counsel then reduced her fee t o $2,000, e n a b l i n g c l a i m a n t t o 
recover an a d d i t i o n a l $1,333.33. 

The money d i s t r i b u t e d t o c l a i m a n t ' s t r e a t i n g p h y s i c i a n 
s a t i s f i e d c l a i m a n t ' s o u t s t a n d i n g balance f o r c h i r o p r a c t i c 
t r e a t m e n t s . These t r e a t m e n t s had been the s u b j e c t of two p r i o r 
d e n i a l s i s s u e d by the paying agency. The c o m p e n s a b i l i t y of these 
t r e a t m e n t s had been r e s o l v e d p u r s u a n t t o an August 1986 
S t i p u l a t i o n . Under the s t i p u l a t i o n , t he agency's d e n i a l s were 
" a f f i r m e d i n t h e i r e n t i r e t y . " The p a r t i e s f u r t h e r expressed t h e i r 
p o s i t i o n t h a t c l a i m a n t was not l i a b l e f o r the o u t s t a n d i n g m e d i c a l 
c o s t s and t h a t the. d e n i a l s p r e c l u d e d r e c o v e r y of t h e m e d i c a l 
charges from the agency. However, i n the event t h a t t h e m e d i c a l 
p r o v i d e r s sought repayment from the agency, c l a i m a n t agreed t o 
" h o l d [ t h e agency] harmless from r e s p o n s i b i l i t y t h e r e f o r . " 

Pursuant t o ORS 6 5 6 . 5 9 3 ( 1 ) , the proceeds of the t h i r d 
p a r t y s e t t l e m e n t s h o u l d have been d i s t r i b u t e d as f o l l o w s . A f t e r 
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d e d u c t i n g f o r c l a i m a n t ' s a t t o r n e y ' s fee ($3,333.33) and l i t i g a t i o n 
c o s t s ($231.94), c l a i m a n t should have r e c e i v e d 1/3 of the 
$6,438.06 re m a i n i n g balance. ($2,146.02). The remainder o f the 
proceeds, $4,292.04, should have been d i s t r i b u t e d t o the pa y i n g 
agency. 

CONTENTIONS 

I n s t e a d o f r e c e i v i n g $4,292.04, as i t should have under 
t h e s t a t u t o r y d i s t r i b u t i o n scheme of ORS 656.593(1), t h e p a y i n g 
agency a s s e r t s t h a t i t has r e c e i v e d o n l y $2,049.18. I t contends 
t h a t c l a i m a n t ' s a t t o r n e y ' s disbursement o f a p o r t i o n of t h e 
s e t t l e m e n t ' s proceeds t o c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r i s 
c o n t r a r y t o the p r o v i s i o n s of ORS 656.593(1). Since t h i s 
misguided disbursement was caused by c l a i m a n t ' s a t t o r n e y ' s 
u n a u t h o r i z e d a c t i o n , the agency submits t h a t c l a i m a n t ' s a t t o r n e y 
s h o u l d be d i r e c t e d t o pay the remaining balance o f the agency's 
s t a t u t o r y share o f the s e t t l e m e n t , i . e , $2,242.86. 

Claimant's counsel responds t h a t the o u t s t a n d i n g m e d i c a l 
b i l l r e p r e s e n t s expenses i n c u r r e d by c l a i m a n t as a r e s u l t of t h e 
t h i r d p a r t y ' s a c t i o n s . Since the t h i r d p a r t y c l a i m was s e t t l e d , 
i t i s c l a i m a n t ' s a t t o r n e y ' s p o s i t i o n t h a t a medical p r o v i d e r i s 
e n t i t l e d t o the "amount he [would have] t e s t i f i e d t o . " Claimant's 
counsel f u r t h e r submits t h a t c l a i m a n t agreed t o s e t t l e the c l a i m 
w i t h t h e u n d e r s t a n d i n g t h a t h i s p h y s i c i a n ' s b i l l would be p a i d . 
Should we conclude t h a t the d i s t r i b u t i o n was improper, c l a i m a n t ' s 
a t t o r n e y i s prepared t o a s s i s t the agency i n r e c o v e r i n g t h e money 
from the p h y s i c i a n . 

CONCLUSIONS 

I f a worker r e c e i v e s a compensable i n j u r y due t o the 
ne g l i g e n c e or wrong of a t h i r d person not i n the same employ, t h e 
worker s h a l l e l e c t whether t o recover damages from such t h i r d 
p e r s o n . ORS 656.578. The proceeds of any damages recovered from 
a t h i r d person by the worker s h a l l be s u b j e c t t o a l i e n o f the 
pa y i n g agency f o r i t s share of the proceeds. ORS 656.593. The 
pa y i n g agency's l i e n s h a l l be p r e f e r r e d t o a l l c l a i m s except t h e 
c o s t of r e c o v e r i n g damages from the t h i r d p a r t y . ORS 656.580(2). 

The s t a t u t o r y scheme f o r the a l l o c a t i o n o f damages i s 
p r e c i s e . Robert B. W i l l i a m s , 38 Van Natt a 119, .123 (1 9 8 6 ) , a f f ' d . 
E s t a t e of Troy Vance v. W i l l i a m s , 84 Or App 616 (198 7 ) . ORS 
656.593(1) p r o v i d e s i n d e t a i l e x a c t l y how, and i n what o r d e r , t h e 
damages s h a l l be d i s t r i b u t e d . 

Pursuant t o ORS 6 5 6 . 5 9 3 ( 1 ) ( a ) , c o s t s and a t t o r n e y fees 
i n c u r r e d s h a l l be i n i t i a l l y d i s b u r s e d . Then, the worker s h a l l 
r e c e i v e a t l e a s t 33-1/3 p e r c e n t of the balance o f the r e c o v e r y . 
ORS 6 5 6 . 5 9 3 ( 1 ) ( b ) . The paying agency s h a l l be p a i d and r e t a i n t h e 
balance o f the re c o v e r y t o the e x t e n t t h a t i t i s compensated f o r 
i t s e x p e n d i t u r e s f o r compensation, f i r s t a i d or o t h e r m e d i c a l , 
s u r g i c a l or h o s p i t a l s e r v i c e , and f o r the p r e s e n t v a l u e o f i t s 
reasonably t o be expected f u t u r e e x p e n d i t u r e s f o r compensation and 
o t h e r c o s t s o f the worker's c l a i m under ORS 656.001 t o 656.794. 
ORS 6 5 6 . 5 9 3 ( 1 ) ( c ) . Any remaining balance s h a l l be p a i d t o the 
worker. ORS 656 . 593(1 ) ( d ) . 

Here, t he Board r e s o l v e d the p a r t i e s ' d i s p u t e c o n c e r n i n g 
the proposed t h i r d p a r t y s e t t l e m e n t . Pursuant t o the Board's 
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September 24, 1987 T h i r d P a r t y Order, t he s e t t l e m e n t o f f e r o f 
$10,000 was approved. I n c o n j u n c t i o n w i t h i t s a p p r o v a l , t h e Board 
f u r t h e r d i r e c t e d t h a t the proceeds of the s e t t l e m e n t be 
d i s t r i b u t e d i n accordance w i t h ORS 6 5 6 . 5 9 3 ( 1 ) . 

ORS 6 5 6 . 5 9 3 ( 1 ) s e t s f o r t h a d i s t r i b u t i o n scheme, which 
i n c l u d e s t h r e e s p e c i f i c e n t i t i e s . These e n t i t i e s are c l a i m a n t ' s 
a t t o r n e y , c l a i m a n t , and the paying agency. The s t a t u t e does not 
p r o v i d e f o r the disbursement o f any p o r t i o n of the proceeds from a 
t h i r d p a r t y r e c o v e r y d i r e c t l y t o a p h y s i c i a n , m e d i c a l s e r v i c e s 
p r o v i d e r , or any o t h e r e n t i t y . 

I n accordance w i t h ORS 6 5 6 . 5 9 3 ( 1 ) , the proceeds o f the 
$10,000 t h i r d p a r t y s e t t l e m e n t should have been d i s t r i b u t e d as 
f o l l o w s : 

A t t o r n e y Fees / Costs: $3,561.94 
1/3 Share t o Cl a i m a n t : $2,146.02 
Paying Agency: $4,292.04 

D e s p i t e the Board's s p e c i f i c d i r e c t i o n s c o n c e r n i n g t h e 
disbursement of proceeds and the express language o f ORS 
6 5 6 . 5 9 3 ( 1 ) , c l a i m a n t ' s a t t o r n e y proceeded t o d i s t r i b u t e a p o r t i o n 
o f t h e s e t t l e m e n t t o c l a i m a n t ' s t r e a t i n g p h y s i c i a n . Regardless o f 
c l a i m a n t ' s and h i s counsel's i n t e n t i o n s , such a disbursement was 
c l e a r l y c o n t r a r y t o ORS 6 5 6 . 5 9 3 ( 1 ) and, t h e r e b y , t h e Board's o r d e r . 

As a r e s u l t o f t h i s u n a u t h o r i z e d a c t i o n , the p a y i n g 
agency has r e c e i v e d o n l y $2,049.18 o f the $4,292.04 t o which i t i s 
s t a t u t o r i l y e n t i t l e d . Since t h i s u n f o r t u n a t e s i t u a t i o n was 
prompted by c l a i m a n t ' s a t t o r n e y ' s i n v a l i d d i s t r i b u t i o n o f t h e 
s e t t l e m e n t ' s proceeds, we conclude t h a t i t i s c l a i m a n t ' s 
a t t o r n e y ' s r e s p o n s i b i l i t y t o remedy the m a t t e r . 

A c c o r d i n g l y , c l a i m a n t ' s a t t o r n e y i s d i r e c t e d t o pay t h e 
agency t he re m a i n i n g balance o f i t s s t a t u t o r y share o f t h e 
proceeds. i e , $2,242.86. 

IT IS SO ORDERED. _____ 

AGATHA M0RSS, Claimant Own Motion 88-0189M 
SAIF Corp Legal, Defense Attorney May 12, 1988 

Own Motion Order 
SAIF C o r p o r a t i o n has s u b m i t t e d t o the Board c l a i m a n t ' s 

c l a i m f o r an a l l e g e d worsening of her March 16, 1977 i n d u s t r i a l 
i n j u r y . C l a i m a n t ' s a g g r a v a t i o n r i g h t s have e x p i r e d . SAIF opposes 
reopening as c l a i m a n t ' s t r e a t m e n t , t o d a t e , has been d i a g n o s t i c 
and no s u r g e r y has been recommended. 

Pursuant t o ORS 656 . 278 ( 1 ) ( a ) , we may e x e r c i s e our "Own 
Mo t i o n " a u t h o r i t y when we f i n d t h a t t h e r e i s a worsening o f a 
compensable i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t or o u t p a t i e n t 
s u r g e r y or o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . I n such 
cases, we are a u t h o r i z e d t o award temporary d i s a b i l i t y 
compensation commencing from the time the worker i s a c t u a l l y 
h o s p i t a l i z e d or undergoes o u t p a t i e n t s u r g e r y . A l t h o u g h t h e r e i s 
some mention o f a p o s s i b l e f u s i o n , t h e r e i s no evidence b e f o r e us 
t o i n d i c a t e t h a t c l a i m a n t ' s d o c t o r has requested a u t h o r i z a t i o n f o r 
any s u r g i c a l p r o c e d u r e . We conclude t h a t t h e t r e a t m e n t o f f e r e d 
c l a i m a n t thus f a r f a i l s t o meet t he req u i r e m e n t s s t a t e d above and, 
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t h e r e f o r e , t h e B o a r d has no a u t h o r i t y t o c o n s i d e r c l a i m 
r e o p e n i n g . The r e q u e s t f o r own m o t i o n r e l i e f i s h e r e b y d e n i e d . 

I T I S SO ORDERED. 

CLARENCE W. ODAM, Claimant WCB 87-08441 
Haugh & Foote, Claimant's Attorneys May 12, 1988 
SAIF Corp Legal , Defense Attorney Order on Review 

Reviewed by Board Members F e r r i s and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e Thye's o r d e r w h i c h : 
( 1 ) awarded 12.5 p e r c e n t (40 d e g r e e s ) u n s c h e d u l e d p e r m a n e n t 
d i s a b i l i t y f o r a l o w back i n j u r y , whereas a D e t e r m i n a t i o n O r d e r 
had awarded no u n s c h e d u l e d d i s a b i l i t y ; and ( 2 ) a f f i r m e d a 
D e t e r m i n a t i o n O r d e r award o f 45 p e r c e n t (67.5 d e g r e e s ) s c h e d u l e d 
p e r m a n e n t d i s a b i l i t y f o r t h e l o s s o f use o r f u n c t i o n o f t h e l e f t 
l e g ( h i p ) . The s o l e i s s u e i s e x t e n t o f p e r m a n e n t d i s a b i l i t y , 
s c h e d u l e d and u n s c h e d u l e d . 

We a f f i r m t h e R e f e r e e ' s s c h e d u l e d d i s a b i l i t y a w a r d , b u t 
m o d i f y t h e u n s c h e d u l e d d i s a b i l i t y a w a r d . 

FINDINGS OF FACT 

C l a i m a n t c o m p e n s a b l y i n j u r e d h i s l o w back and r i g h t h i p 
on J a n u a r y 28, 1985, w h i l e e m ployed as a p a r t - t i m e f u r n a c e 
r e p a i r m a n . The i n i t i a l d i a g n o s i s was an a c u t e t r a u m a t i c r i g h t 
l u m b o s a c r a l and g l u t e a l s t r a i n . C l a i m a n t r e t u r n e d t o r e g u l a r work 
and began t r e a t i n g c o n s e r v a t i v e l y w i t h Dr. F l a d o o s , a c h i r o p r a c t o r . 

D u r i n g t h e f o l l o w i n g y e a r , c l a i m a n t e x p e r i e n c e d 
p e r i o d i c , s e v e r e e x a c e r b a t i o n s o f h i s l o w back c o n d i t i o n whenever 
he a t t e m p t e d t o l i f t w h i l e i n a k n e e l i n g o r c r o u c h i n g p o s i t i o n . 
I n J a n u a r y 1986, Dr. F l a d o o s r e s t r i c t e d c l a i m a n t t o m o d i f i e d work 
and recommended r e t r a i n i n g f o r l e s s s t r e n u o u s work a c t i v i t y . 

I n O c t o b e r 1986, c l a i m a n t was r e f e r r e d t o Dr. F r a n k s , a 
n e u r o s u r g e o n . When x - r a y s and a CT sca n r e v e a l e d no n e r v e r o o t 
c o m p r e s s i o n , F r a n k s r e f e r r e d c l a i m a n t t o Dr. N e u f e l d , an 
o r t h o p e d i s t . I n November 1986, N e u f e l d r e p o r t e d " s i g n i f i c a n t 
g u a r d i n g " o f t h e r i g h t h i p due t o p r o b a b l e s y n o v i t i s and 
p r e s c r i b e d a n t i - i n f l a m m a t o r y m e d i c a t i o n . The m e d i c a t i o n y i e l d e d 
no s i g n i f i c a n t i m p r o v e m e n t . C l a i m a n t became m e d i c a l l y s t a t i o n a r y 
on December 23, 1986. 

V o c a t i o n a l a s s i s t a n c e began i n May 1986. An employment 
g o a l i n c h u r c h m a i n t e n a n c e was d e v e l o p e d ; h o wever, c l a i m a n t ' s 
e l i g i b i l i t y f o r v o c a t i o n a l a s s i s t a n c e e x p i r e d i n O c t o b e r 1987 
b e f o r e such work c o u l d be f o u n d . 

The c l a i m was c l o s e d by D e t e r m i n a t i o n O r d e r on A p r i l 16, 
1987 w i t h 45 p e r c e n t s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r t h e l o s s 
o f use o r f u n c t i o n o f t h e l e f t l e g ( h i p ) . 

C l a i m a n t has s u s t a i n e d a p e r m a n e n t l o s s o f r i g h t h i p 
m o t i o n ; t h e h i p j o i n t i s c a p a b l e o f no r o t a t i o n , a b d u c t i o n t o 10 
d e g r e e s , and f l e x i o n t o 80 d e g r e e s . C l a i m a n t a l s o has m i n i m a l 
p e r m a n e n t i m p a i r m e n t i n h i s l o w b a c k . 

A t t h e t i m e o f h e a r i n g , c l a i m a n t c o n t i n u e d t o e x p e r i e n c e 
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p a i n i n the r i g h t h i p and low back d u r i n g s t r e n u o u s a c t i v i t y . 
Prolonged w a l k i n g , s t a n d i n g , bending and s q u a t t i n g cause f a t i g u e 
and p a i n i n h i s r i g h t h i p and l e g . He has d i f f i c u l t i e s 
m a i n t a i n i n g h i s balance w h i l e w a l k i n g and h i s r i g h t h i p had " g i v e n 
way" on two o c c a s i o n s . He sometimes e x p e r i e n c e s p a i n and 
d i s c o m f o r t w h i l e s i t t i n g . He c o n t i n u e s t o t r e a t w i t h Dr. Fladoos 
once or t w i c e per week. 

C l a i m a n t , who was 72 years of age a t the time o f 
h e a r i n g , has a n i n t h grade e d u c a t i o n . His p r i o r work e x p e r i e n c e 
i n c l u d e s f u r n a c e and o i l burner i n s t a l l a t i o n and r e p a i r , 
s u p e r v i s i o n o f school cabinet/maintenance shop, d r y - c l e a n i n g 
equipment maintenance, s h i p - f i t t i n g , and shoe m a n u f a c t u r i n g . 
Claimant a t t e m p t e d t o r e t u r n t o work i n f u r n a c e r e p a i r and 
c a r p e n t r y f o l l o w i n g h i s i n j u r y , but was u n s u c c e s s f u l due t o back 
and h i p p a i n . He can p e r f o r m l i g h t work o n l y , which i n v o l v e s 
l i f t i n g up t o 20 pounds maximum. 

CONCLUSIONS AND OPINION 

The Referee awarded c l a i m a n t 12.5 p e r c e n t unscheduled 
permanent d i s a b i l i t y f o r h i s low back i n j u r y , and found t h a t 
c l a i m a n t was a d e q u a t e l y compensated by the D e t e r m i n a t i o n Order 
award o f 45 p e r c e n t scheduled permanent d i s a b i l i t y f o r t h e l o s s of 
use or f u n c t i o n o f the l e f t l e g ( h i p ) . We agree w i t h t h e 
Referee's scheduled d i s a b i l i t y award; however, we do not agree 
t h a t the Referee's unscheduled d i s a b i l i t y award a d e q u a t e l y 
compensates c l a i m a n t f o r h i s low back i n j u r y . 

The c r i t e r i o n f o r r a t i n g unscheduled permanent 
d i s a b i l i t y i s t h e permanent l o s s of e a r n i n g c a p a c i t y due t o the 
compensable i n j u r y . ORS 656.214(5). I n d e t e r m i n i n g t h e l o s s of 
e a r n i n g c a p a c i t y , we c o n s i d e r medical and l a y evidence o f p h y s i c a l 
impairment r e s u l t i n g from the compensable i n j u r y and a l l o f t h e 
r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s s e t f o r t h i n OAR 436-30-380 
et seg. We a p p l y these r u l e s as g u i d e l i n e s , not as r e s t r i c t i v e 
m echanical f o r m u l a s . H a r w e l l v. Argonaut Insurance Co., 296 Or 
505, 510 (1 9 8 4 ) ; F r a i j o v. Fred N. Bay News Co., 59 Or App 260, 
269 ( 1 9 8 2 ) . 

Only Drs. N e u f e l d and Fladoos e v a l u a t e d c l a i m a n t ' s low 
back impairment a f t e r he had achieved m e d i c a l l y s t a t i o n a r y 
s t a t u s . Dr. Ne u f e l d r e p o r t e d i n March 1987 t h a t c l a i m a n t ' s back 
problems were not s i g n i f i c a n t and t h a t "most of the impairment i s 
from t h e h i p area," t h e r e b y i m p l y i n g t h a t a t l e a s t some degree o f 
c l a i m a n t ' s p h y s i c a l impairment was due t o the low back c o n d i t i o n . 
I n September 1987, Dr. Fladoos, the t r e a t i n g c h i r o p r a c t o r , w r o t e 
t h a t s i m p l e household t a s k s c o n t i n u e t o i r r i t a t e c l a i m a n t ' s low 
back. The me d i c a l evidence o f permanent low back impairment was 
f u r t h e r b o l s t e r e d by c l a i m a n t ' s t e s t i m o n y t h a t he c o n t i n u e s t o 
ex p e r i e n c e p a i n and d i s c o m f o r t i n the low back d u r i n g s t r e n u o u s 
a c t i v i t y . A f t e r our review of the med i c a l and l a y e v i d e n c e , we 
f i n d t h a t c l a i m a n t s u s t a i n e d minimal low back impairment. 

C l a i m a n t ' s advanced age, l i m i t e d e d u c a t i o n , work 
e x p e r i e n c e , a d a p t a b i l i t y t o l e s s s t r e n u o u s p h y s i c a l l a b o r , and 
unpr o m i s i n g l a b o r market p o t e n t i a l f u r t h e r impact h i s e a r n i n g 
c a p a c i t y . A f t e r c o n s i d e r i n g these a f o r e m e n t i o n e d f a c t o r s , we 
conclude t h a t a 35 p e r c e n t (112 degrees) unscheduled permanent 
d i s a b i l i t y award a d e q u a t e l y compensates c l a i m a n t f o r h i s low back 
i n j u r y . 
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The c r i t e r i o n f o r r a t i n g scheduled permanent d i s a b i l i t y 
i s the permanent l o s s o f use or f u n c t i o n of the i n j u r e d member due 
t o t h e compensable i n j u r y . ORS 6 5 6 . 2 1 4 ( 2 ) . OAR 436-30-330 and 
436-30-340 s e t f o r t h g u i d e l i n e s t o a s s i s t i n the d e t e r m i n a t i o n of 
t h e e x t e n t of permanent d i s a b i l i t y caused by a l e g ( h i p ) i n j u r y . 
These r u l e s are not b i n d i n g , see H a r w e l l , supjra; however, they are 
h i g h l y p e r s u a s i v e because they are based on accepted m e d i c a l 
p r i n c i p l e s . 

Dr. N e u f e l d , an o r t h o p e d i s t who examined c l a i m a n t i n 
November and December 1986, e v a l u a t e d c l a i m a n t ' s range of r i g h t 
h i p m otion and found no r o t a t i o n , a b d u c t i o n t o 10 degrees, and 
f l e x i o n t o 80 degrees. P h y s i c i a n s a t the Western Medical 
C o n s u l t a n t s reached s l i g h t l y d i f f e r e n t f i n d i n g s i n t h e i r 
e v a l u a t i o n s of c l a i m a n t ' s range of h i p motion i n March and August 
1986. Because Ne u f e l d performed h i s e v a l u a t i o n i n c l o s e t e m p o r a l 
p r o x i m i t y t o c l a i m a n t ' s m e d i c a l l y s t a t i o n a r y date of December 23, 
1986, h i s f i n d i n g s more c l o s e l y r e f l e c t c l a i m a n t ' s permanent l o s s 
of h i p motion due t o the compensable i n j u r y . We were t h e r e f o r e 
most persuaded by Neufeld's f i n d i n g s . 

I n a d d i t i o n t o the l o s s of h i p m o t i o n , c l a i m a n t ' s use 
and f u n c t i o n of the r i g h t l e g ( h i p ) are permanently i m p a i r e d by 
o t h e r symptoms, i n c l u d i n g d i s a b l i n g p a i n , f a t i g u e and h i p j o i n t 
i n s t a b i l i t y . A f t e r c o n s i d e r i n g the a f o r e m e n t i o n e d g u i d e l i n e s , we 
conclude t h a t c l a i m a n t was adequately compensated by 45 p e r c e n t 
scheduled d i s a b i l i t y f o r the permanent l o s s of use or f u n c t i o n of 
the r i g h t l e g ( h i p ) . 

ORDER 

The Referee's order dated December 29, 1987 i s m o d i f i e d 
i n p a r t and a f f i r m e d i n p a r t . That p o r t i o n of the o r d e r which 
awarded c l a i m a n t 12.5 p e r c e n t (40 degrees) unscheduled permanent 
d i s a b i l i t y i s m o d i f i e d . I n a d d i t i o n t o the Referee's award, 
c l a i m a n t i s awarded 22.5 p e r c e n t (72 degrees) unscheduled 
permanent d i s a b i l i t y , g i v i n g him a t o t a l unscheduled award of 35 
p e r c e n t (112 d e g r e e s ) . Claimant's a t t o r n e y s h a l l r e c e i v e 25 
p e r c e n t of the i n c r e a s e d compensation g r a n t e d by t h i s o r d e r . The 
remainder of the Referee's order i s a f f i r m e d . 

DANNY L. BABBITT, Claimant Own Motion 88-0187M 
Connolly & Bruce, Claimant's Attorneys May 13, 1988 
EBI, Defense Attorney Own Motion Order 

The i n s u r e r has s u b m i t t e d t o the Board c l a i m a n t ' s c l a i m 
f o r an a l l e g e d worsening of h i s October 17, 1980 i n d u s t r i a l 
i n j u r y . Claimant's a g g r a v a t i o n r i g h t s have e x p i r e d . The i n s u r e r 
opposes reopening of t h i s c l a i m as t h e r e has been no 
h o s p i t a l i z a t i o n f o r t r e a t m e n t or s u r g e r y recommended a t t h i s t i m e . 

A l t h o u g h the i n s u r e r i s c u r r e n t l y p a y i n g c l a i m a n t ' s 
m e d i c a l expenses, i t c o n t i n u e s t o i n v e s t i g a t e the p o s s i b i l i t y o f a 
new i n j u r y . We conclude i t would be a p p r o p r i a t e t o review t h i s 
m a t t e r , whether or not EBI i s determined u l t i m a t e l y t o be 
r e s p o n s i b l e f o r c l a i m a n t ' s c u r r e n t c o n d i t i o n . Pursuant t o ORS 
6 5 6 . 2 7 8 ( 1 ) ( a ) , we may e x e r c i s e our own motion a u t h o r i t y when we 
f i n d t h a t t h e r e i s a worsening of a compensable i n j u r y t h a t 
r e q u i r e s e i t h e r i n p a t i e n t or o u t p a t i e n t s u r g e r y or o t h e r t r e a t m e n t 
r e q u i r i n g h o s p i t a l i z a t i o n . None of the above t r e a t m e n t m o d a l i t i e s 
have been recommended i n t h i s case. We conclude we have no 
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a u t h o r i t y t o g r a n t the r e l i e f c l a i m a n t seeks and deny the r e q u e s t 
f o r own motion r e l i e f . 

IT IS SO ORDERED. 

KEITH WILKEN, Claimant Own Motion 87-0417M 
Martin J. McKeown, Claimant's Attorney May 13, 1988 
SAIF Corp Legal, Defense Attorney Own Motion Order 

Claimant has requested t h a t the Board e x e r c i s e i t s own 
motion a u t h o r i t y and reopen h i s c l a i m f o r an a l l e g e d worsening o f 
h i s March 7, 1980 i n d u s t r i a l i n j u r y . Claimant's a g g r a v a t i o n 
r i g h t s have e x p i r e d . SAIF C o r p o r a t i o n has never a d v i s e d the Board 
o f i t s p o s i t i o n w i t h r e s p e c t t o c l a i m a n t ' s r e q u e s t . 

Pursuant t o ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) , we may e x e r c i s e our "Own 
Mo t i o n " a u t h o r i t y when we f i n d t h a t t h e r e i s a worsening o f a 
compensable i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t or o u t p a t i e n t 
s u r g e r y or o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . I n such 
cases, we are a u t h o r i z e d t o award temporary d i s a b i l i t y 
compensation commencing from the time the worker i s a c t u a l l y 
h o s p i t a l i z e d or undergoes o u t p a t i e n t s u r g e r y . The m e d i c a l 
evidence b e f o r e us i n d i c a t e s t h a t c l a i m a n t needs a j o b change i n 
order t o minimize h i s exposure t o noxious fumes. There i s no 
i n d i c a t i o n i n our r e c o r d t h a t c l a i m a n t has been h o s p i t a l i z e d f o r 
t r e a t m e n t or has undergone s u r g e r y . We a r e , t h e r e f o r e , w i t h o u t 
a u t h o r i t y t o g r a n t the r e l i e f c l a i m a n t seeks. The re q u e s t f o r own 
motion r e l i e f i s hereby d e n i e d . 

IT IS SO ORDERED. 

LEWIS THURSTON, Claimant Own Motion 87-0686M 
Michael B. Dye, Claimant's Attorney May 13, 1988 
SAIF Corp Legal, Defense Attorney Own Motion Order on Reconsideration 

The Board i s s u e d an Own Motion Order on December 1 1 , 
1987 whereby c l a i m a n t ' s request f o r own motion r e l i e f was denied 
as i t was found t h a t he had been out of the work f o r c e s i n c e 
November 1986. Claimant has s u b m i t t e d a d d i t i o n a l evidence t o show 
t h a t he c o n t i n u e d t o look f o r employment t h r o u g h a t l e a s t J u l y 
1987, j u s t s h o r t l y p r i o r t o the worsening o f h i s c o n d i t i o n . 
Claimant asks the Board t o r e c o n s i d e r i t s e a r l i e r d e c i s i o n based 
on t h i s new evidence. 

The Board has g i v e n c a r e f u l c o n s i d e r a t i o n t o c l a i m a n t ' s 
new evidence and concludes t h a t he has shown he c o n t i n u e d t o l o o k 
f o r work and was a v a i l a b l e f o r work s h o r t l y b e f o r e h i s c o n d i t i o n 
worsened. We conclude t h a t C u t r i g h t v. Weyerhaeuser Company, 299 
Or 290 ( 1 9 8 5 ) , does not p r e c l u d e him from b e n e f i t s due under ORS 
656.278. 

C l a i m a n t ' s c l a i m i s c u r r e n t l y i n a c l o s e d s t a t u s and, as 
such, must be c o n s i d e r e d under the new own motion law, which took 
e f f e c t January 1 , 1988 . Pursuant t o ORS 656. 278( 1 ) (a ) , we may 
e x e r c i s e our own motion a u t h o r i t y when we f i n d t h a t t h e r e i s a 
worsening o f a compensable i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t 
or o u t p a t i e n t s u r g e r y or o t h e r t r e a t m e n t r e q u i r i n g 
h o s p i t a l i z a t i o n . I n such cases, we are a u t h o r i z e d t o award 
temporary d i s a b i l i t y compensation commencing from the t i m e t h e 
worker i s a c t u a l l y h o s p i t a l i z e d or undergoes o u t p a t i e n t s u r g e r y . 
A c c o r d i n g l y , c l a i m a n t ' s c l a i m i s reopened w i t h temporary t o t a l 
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d i s a b i l i t y compensation t o commence December 17, 1987, t h e date o f 
h i s s u r g e r y , and t o c o n t i n u e u n t i l c l a i m a n t r e t u r n s t o h i s r e g u l a r 
work a t h i s r e g u l a r wage or i s m e d i c a l l y s t a t i o n a r y , whichever i s 
e a r l i e r . Claimant's a t t o r n e y i s awarded 25% of the a d d i t i o n a l 
compensation g r a n t e d by t h i s o r d e r , not t o exceed $400 as a 
reasonable a t t o r n e y ' s f e e . Reimbursement from the Reopened Claims 
Reserve i s a u t h o r i z e d t o the e x t e n t a l l o w e d under ORS 656.625 and 
OAR 436, D i v i s i o n 45. When a p p r o p r i a t e , the c l a i m s h a l l be c l o s e d 
by the i n s u r e r pursuant t o OAR 438-12-055. 

IT IS SO ORDERED. 
WILLIAM W. McGHEE, Claimant Own Motion 87-0079M 
Argonaut Insurance Co., C a r r i e r May 13, 1988 

Own Motion Order 
The Board i s s u e d an Own Motion Order on March 17, 1987 

whereby c l a i m a n t ' s c l a i m was reopened. Alt h o u g h the c l a i m has not 
y e t been c l o s e d , temporary t o t a l d i s a b i l i t y compensation was 
l i m i t e d by t h a t o r d e r t o i n c l u d e the dates December 26, 1986 
th r o u g h January 1 1 , 1987 o n l y . Claimant was h o s p i t a l i z e d on 
January 2, 1988 f o r g a s t r o i n t e s t i n a l problems due t o the use of 
Feldene which had been p r e s c r i b e d f o r h i s compensable r i g h t knee 
c o n d i t i o n . The i n s u r e r has s u b m i t t e d the c l a i m t o the Board f o r 
c o n s i d e r a t i o n under ORS 656.278. I t recommends t h a t t h e Board 
a u t h o r i z e temporary t o t a l d i s a b i l i t y compensation from January 2, 
1988 . 

Claimant's c l a i m remains i n a open s t a t u s and, as such, 
s h a l l c o n t i n u e t o be processed under the own motion r u l e s i n 
e f f e c t a t the time of reopening i n March 1987. We conclude 
c l a i m a n t i s e n t i t l e d t o compensation f o r temporary t o t a l 
d i s a b i l i t y commencing January 2, 1988 and c o n t i n u i n g , l e s s time 
worked, u n t i l c l o s u r e pursuant t o ORS 656.278. 

IT IS SO ORDERED. 

BRIAN ROGERS, Claimant Own Motion 87-0010M 
Coons & Cole, Claimant's Attorneys May 13, 1988 
SAIF Corp, C a r r i e r Own Motion Determination on Recon

s i d e r a t i o n 
The Board issued an Own Motion D e t e r m i n a t i o n on May 29, 

1987 whereby c l a i m a n t ' s c l a i m was c l o s e d w i t h no a d d i t i o n a l award 
f o r permanent p a r t i a l d i s a b i l i t y . On October 2, 1987, a second 
o r d e r i s s u e d s p e c i f i c a l l y denying c l a i m a n t ' s request f o r f u r t h e r 
permanent p a r t i a l d i s a b i l i t y . Claimant again asks t h e Board t o 
gra r f t him an award f o r h i s permanent d i s a b i l i t y . 

The Board c a r e f u l l y c o n s i d e r e d c l a i m a n t ' s e n t i t l e m e n t t o 
permanent d i s a b i l i t y compensation a t the time the October 2, 1987 
or d e r was i s s u e d . N o t h i n g new has been s u b m i t t e d t o change t h e 
f i n d i n g s i n t h a t o r d e r . We a l s o note t h a t , as c l a i m a n t ' s c l a i m i s 
i n a c l o s e d s t a t u s , a l l requests f o r compensation must be 
co n s i d e r e d under the c u r r e n t own motion law which took e f f e c t on 
January 1 , 1988. Pursuant t o the new law, we are w i t h o u t 
a u t h o r i t y t o i n c r e a s e permanent d i s a b i l i t y awards i n c l a i m s which 
have gone beyond the f i v e - y e a r a g g r a v a t i o n p e r i o d . ORS 
6 5 6 . 2 7 8 ( 1 ) ( a ) . Claimant's request f o r f u r t h e r r e l i e f must be 
den i e d . 

IT IS SO ORDERED. 
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JAMES M. BROWN, Claimant Own Motion 88-0173M 
SAIF, Insurance C a r r i e r May 18, 1988 

Own Motion Order 
SAIF C o r p o r a t i o n has s u b m i t t e d t o t h e Bo a r d c l a i m a n t ' s 

c l a i m f o r an a l l e g e d w o r s e n i n g o f h i s March 9, 1980 i n d u s t r i a l 
i n j u r y . C l a i m a n t ' s a g g r a v a t i o n r i g h t s have e x p i r e d . SAIF o p p o s e s 
r e o p e n i n g o f t h i s c l a i m f o r t h e payment o f t e m p o r a r y t o t a l 
d i s a b i l i t y as c l a i m a n t ' s t r e a t m e n t was d i a g n o s t i c o n l y . 

C l a i m a n t l o s t f o u r days f r o m work commencing March 15. 
Two o f t h o s e days were s p e n t i n t h e h o s p i t a l f o r d i a g n o s t i c 
t e s t i n g . P u r s u a n t t o ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) , we may e x e r c i s e o u r "Own 
M o t i o n " a u t h o r i t y when we f i n d t h a t t h e r e i s a w o r s e n i n g o f a 
com p e n s a b l e i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t o r o u t p a t i e n t 
s u r g e r y o r o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . I n su c h 
c a s e s , we a r e a u t h o r i z e d t o award t e m p o r a r y d i s a b i l i t y 
c o m p e n s a t i o n commencing f r o m t h e t i m e t h e w o r k e r i s a c t u a l l y 
h o s p i t a l i z e d o r u n d e r g o e s o u t p a t i e n t s u r g e r y . 

A f t e r c a r e f u l c o n s i d e r a t i o n o f t h e e v i d e n c e , we c o n c l u d e 
c l a i m a n t ' s h o s p i t a l i z a t i o n on March 17 and 18 does n o t s a t i s f y t h e 
c r i t e r i a s e t f o r t h i n ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) and ORS 4 3 8 - 1 2 - 0 5 2 ( 2 ) . 
The m e d i c a l e v i d e n c e i n d i c a t e s t h a t no t r e a t m e n t was c a r r i e d o u t 
i n t h e h o s p i t a l ; r a t h e r , c l a i m a n t m e r e l y u n d e r w e n t d i a g n o s t i c 
t e s t i n g . We c o n c l u d e we have no a u t h o r i t y t o r e o p e n t h e c l a i m f o r 
t h e payment o f t e m p o r a r y t o t a l d i s a b i l i t y c o m p e n s a t i o n . The 
r e q u e s t f o r own m o t i o n r e l i e f i s h e r e b y d e n i e d . 

I T I S SO ORDERED. 

CAROL A. FISHER, Claimant WCB 87-15218 & 87-12543 
Pozzi, e t a l . , Claimant's Attorneys May 18, 1988 
Roberts, e t a l . , Defense Attorneys Order on Review 
SAIF Corp Legal, Defense Attorney 
James G r i f f i n , Assisant Attorney General 

Reviewed by Board Members F e r r i s and C r i d e r . 

C l a imant r e q u e s t s r e v i e w of Referee Wasley's o r d e r t h a t 
u p h e l d t h e i n s u r e r s ' d e n i a l s o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e and 
i n d u s t r i a l i n j u r y c l a i m s r e l a t i n g t o her low back. 

ISSUES 

1. The c o m p e n s a b i l i t y o f c l a i m a n t ' s low back c o n d i t i o n . 

2. R e s p o n s i b i l i t y f o r t h e c o n d i t i o n . 

FINDINGS OF FACT 

Cla i m a n t worked f o r t h e employer as a p u b l i c h e a l t h nurse 
f r o m J u l y 1972 t h r o u g h February 1978 and from September 1 , 1983 (Ex. 
4) t h r o u g h May 27, 1987. She worked f u l l t i m e except f o r t h e p e r i o d 
f r o m September 1, 1983 t o J u l y 1 , 1985. At t h e b e g i n n i n g o f t h a t 
p e r i o d , she worked two days per week. She t h e n g r a d u a l l y i n c r e a s e d 
her hours u n t i l J u l y 1, 1985, when she resumed f u l l - t i m e work. 
B e f o r e J u l y 1 , 1985, c l a i m a n t p erformed a v a r i e t y o f n u r s i n g and 
c l e r i c a l t a s k s . On t h a t d a t e , she was made c o o r d i n a t o r o f two 
programs, a p r e n a t a l program f o r i n d i g e n t p regnant women and an a u t o 
passenger s a f e t y program. 



As c o o r d i n a t o r o f the p r e n a t a l program, c l a i m a n t gave 
p u b l i c p r e s e n t a t i o n s i n v a r i o u s l o c a t i o n s . To a c c o m p l i s h t h i s , she 
had t o l o a d her car w i t h m a t e r i a l s such as a p r o j e c t o r , c h a r t s , 
a n a t o m i c a l models and boxes of pamphlets s e v e r a l t i m e s per week. Of 
th e s e i t e m s , t h e h e a v i e s t were t h e p r o j e c t o r , which weighed about 25 
pounds, and the boxes of pamphlets, which weighed f r o m 15 t o 20 
pounds. As c o o r d i n a t o r o f the s a f e t y program, c l a i m a n t r e n t e d c h i l d 
s a f e t y seats t o t h e p u b l i c . I n d o i n g t h i s , she r e g u l a r l y c a r r i e d 
s a f e t y seats t o people s ' c a r s and i n s t a l l e d them, u s u a l l y i n t h e 
m i d d l e o f t h e back s e a t . The s e a t s weighed about 10 pounds. 
C l a i m a n t ' s o f f i c e was i n the basement of a c o u n t y b u i l d i n g and she 
r e g u l a r l y c a r r i e d t h e m a t e r i a l s f o r her p r e s e n t a t i o n s and the s a f e t y 
s e a t s up and down a narrow, 14-step s t a i r c a s e . 

C l a i m a n t i n j u r e d her mid back i n 1968 d u r i n g n u r s i n g 
t r a i n i n g when she l i f t e d a p a t i e n t . She t r e a t e d b r i e f l y w i t h a 
c h i r o p r a c t o r and her symptoms r e s o l v e d . Claimant i n j u r e d her mid 
back a second t i m e i n 1984 when she p l a c e d a bag o f g r o c e r i e s i n 
the back sea t of her c a r . That i n j u r y r e s o l v e d w i t h o u t m e d i c a l 
t r e a t m e n t . Claimant f i r s t e x p e r i e n c e d low back p a i n i n l a t e 
1985. The p a i n began w i t h o u t any s p e c i f i c i n c i d e n t and waxed and 
waned d u r i n g t h e next y e a r . She sought no med i c a l t r e a t m e n t and 
l o s t no t i m e from work d u r i n g t h i s p e r i o d . 

Claimant e x p e r i e n c e d a severe i n c r e a s e i n low back p a i n 
on November 9, 1986 a f t e r an acute back s t r a i n which o c c u r r e d as a 
r e s u l t o f two o f f - w o r k e x e r t i o n s . The f i r s t was p u t t i n g f i r e w o o d 
i n t o a woodstove. The second i n v o l v e d p u t t i n g a f i t t e d sheet on a 
bed. A few hours a f t e r these a c t i v i t i e s , c l a i m a n t e x p e r i e n c e d 
severe back p a i n and muscle spasms. She was unable t o work f o r 
a p p r o x i m a t e l y two weeks and sought m e d i c a l t r e a t m e n t f r o m 
Dr. N e l son, an i n t e r n i s t . 

C laimant r e t u r n e d t o work i n l a t e November 1986. She 
t o l d her coworkers t h a t she had h u r t her back o f f work w h i l e 
making a bed. She c o n t i n u e d t o e x p e r i e n c e c o n s i d e r a b l e low back 
p a i n d u r i n g t he n e x t s i x months or so and avoided c a r r y i n g t h i n g s 
up and down the s t a i r s . Her coworkers and l a t e r her husband d i d 
t h i s f o r h e r . 

Du r i n g t he week o f May 25, 1987, c l a i m a n t ' s husband was 
unable t o a s s i s t her w i t h t h e l i f t i n g and c a r r y i n g a c t i v i t i e s 
r e q u i r e d by her j o b . Claimant performed these a c t i v i t i e s h e r s e l f 
on May 25, 26 and 27. She wore a back brace d u r i n g t h i s a c t i v i t y 
and e x p e r i e n c e d no immediate i n c r e a s e i n low back symptoms. On 
May 27, c l a i m a n t came down w i t h t he f l u . She c a l l e d i n s i c k on 
May 28 and e x p e r i e n c e d nausea and v o m i t i n g t h a t day and t h e 
f o l l o w i n g day. While home w i t h t h i s i l l n e s s , c l a i m a n t e x p e r i e n c e d 
a severe e x a c e r b a t i o n o f low back p a i n . 

Claimant r e t u r n e d t o Dr. Nelson on June 1 , 1987. She 
t o l d him t h a t she t h o u g h t her i n c r e a s e d back p a i n had r e s u l t e d 
from work a c t i v i t y t h e p r e v i o u s week. She a l s o t o l d him about her 
bout w i t h t h e f l u . ( T r . 7 5 ) . Dr. Nelson p r e s c r i b e d c o n s e r v a t i v e 
t r e a t m e n t . W i t h i n a few days, c l a i m a n t ' s p a i n began t o r a d i a t e 
i n t o her l e g s . Dr. Nelson r e f e r r e d her t o Dr. G e h l i n g , a 
neurosurgeon. A f t e r a CT scan and nerve c o n d u c t i o n s t u d i e s , 
Dr. G e h l i n g diagnosed severe mechanical low back p a i n due t o 
s p o n d y l o l y s i s a t L5-S1. He recommended c o n t i n u e d c o n s e r v a t i v e 
t r e a t m e n t . Claimant began t r e a t i n g w i t h a c h i r o p r a c t o r , 
Dr. A k r i d g e , on J u l y 27, 1987. Claimant remained o f f work a t t h e 
time o f t h e h e a r i n g i n December 1987. 
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We accep t Dr. Ge h l i n g ' s d i a g n o s i s o f severe mechanical 
low back p a i n due t o s p o n d y l o l y s i s . S p o n d y l o l y s i s i s an 
a b n o r m a l i t y o f t h e f a c e t s which may be c o n g e n i t a l and can a l s o 
r e s u l t from trauma such as a f a l l on t h e b u t t o c k s or a l i f t i n g 
i n c i d e n t . The c o n d i t i o n tends t o worsen w i t h t i m e , a c t i v i t y and 
trauma, r e s u l t i n g i n i n c r e a s e d low back p a i n . C l a i m a n t ' s work 
a c t i v i t y on May 25, 26 and 27, 1987 c o n t r i b u t e d i n p a r t t o a 
wors e n i n g o f her s p o n d y l o l y s i s . 

The employer was i n s u r e d by L i b e r t y Northwest I n s u r a n c e 
C o r p o r a t i o n from J u l y 1 , 1985 t h r o u g h June 30, 1986. The SAIF 
C o r p o r a t i o n covered t h e employer from J u l y 1, 1986 t h r o u g h t h e 
date o f the h e a r i n g . SAIF denied c l a i m a n t ' s c o n d i t i o n on b o t h 
c o m p e n s a b i l i t y and r e s p o n s i b i l i t y grounds on J u l y 13, 1987. 
L i b e r t y Northwest i s s u e d a s i m i l a r d e n i a l on September 28, 1987. 

OPINION AND CONCLUSIONS 

C o m p e n s a b i l i t y 

Claimant p r e s e n t s two t h e o r i e s of c o m p e n s a b i l i t y . The 
f i r s t t h e o r y i s t h a t her e n t i r e p e r i o d o f employment w i t h t h e 
employer r e s u l t e d i n a compensable o c c u p a t i o n a l d i s e a s e . The 
second i s t h a t her work a c t i v i t y on May 25, 26 and 27, 1987 
r e s u l t e d i n a compensable i n d u s t r i a l i n j u r y . 

To e s t a b l i s h a compensable o c c u p a t i o n a l d i s e a s e , 
c l a i m a n t has the burden of p r o v i n g t h a t her work a c t i v i t y f o r t h e 
employer was the major c o n t r i b u t i n g cause o f e i t h e r t h e on s e t or a 
worsening of her c o n d i t i o n . See former ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) ; 
D e t h l e f s v. Hyster Co., 295 Or~T98, 310 (1 9 8 3 ) ; B l a k e l y v. SAIF, 
89 Or App 653, 656 ( 1 9 8 8 ) . "Major c o n t r i b u t i n g cause" means a 
cause or c o m b i n a t i o n o f causes which c o n t r i b u t e s more t o t h e on s e t 
or worsening t h a n a l l o t h e r causes combined. See McGarrah v. 
SAIF, 296 Or 145, 166 ( 1 9 8 3 ) ; D e t h l e f s v. Hyster Co., s u p r a , 295 
Or a t 309-10; C l a r k v. Erdman Meat P a c k i n g , 88 Or App 1, 5 
( 1 9 8 7 ) . "Worsening" i n the o c c u p a t i o n a l disease c o n t e x t means 
p a t h o l o g i c a l e x a c e r b a t i o n o f t h e u n d e r l y i n g c o n d i t i o n . See 
Wheeler v. Boise Cascade Corp., 298 Or 452, 457 ( 1 9 8 5 ) ; W e l l e r v. 
Union Carbide Corp., 288 Or 27, 31-35 (1 9 7 9 ) . 

C l a i m a n t ' s c o n d i t i o n i s s p o n d y l o l y s i s . The onset o f t h e 
c o n d i t i o n was e i t h e r c o n g e n i t a l or t h e r e s u l t o f acu t e trauma. I f 
c o n g e n i t a l , the onset had n o t h i n g t o do w i t h c l a i m a n t ' s 
employment. I f t r a u m a t i c , t h e onset was the r e s u l t o f an i n j u r y 
r a t h e r than a d i s e a s e . See H a r r i s v. A l b e r t s o n ' s , I n c . , 65 Or App 
254, 256-57 ( 1 9 8 3 ) ; O'Neal v. S i s t e r s o f Pr o v i d e n c e , 22 Or App 9, 
13-17 ( 1 9 7 5 ) . E i t h e r way, t h e onset o f the c o n d i t i o n i s n o t 
compensable as an o c c u p a t i o n a l d i s e a s e . To e s t a b l i s h t h e 
c o m p e n s a b i l i t y o f her c o n d i t i o n on an o c c u p a t i o n a l d i s e a s e t h e o r y , 
t h e r e f o r e , c l a i m a n t must prove t h a t her work a c t i v i t y was t h e 
major c o n t r i b u t i n g cause o f a p a t h o l o g i c a l e x a c e r b a t i o n o f t h e 
u n d e r l y i n g c o n d i t i o n . T h i s p r e s e n t s a complex m e d i c a l q u e s t i o n 
r e q u i r i n g e x p e r t m e d i c a l a n a l y s i s . See U r i s v. Compensation 
Department, 247 Or 420, 424-26 ( 1 9 6 5 ) ; Kassahn v. P u b l i s h e r s Paper 
Co. , 7 6 Or App 105, 109 ( 1 9 8 5 ) . 

The o n l y m e d i c a l o p i n i o n which i n d i c a t e s t h a t c l a i m a n t ' s 
work a c t i v i t y was the major c o n t r i b u t i n g cause of a p a t h o l o g i c a l 
w o r s e n i n g o f her s p o n d y l o l y s i s was t h a t o f Dr. A k r i d g e , t h e 
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c h i r o p r a c t o r who began t r e a t i n g her i n J u l y 1987. He o p i n e d i n 
t e s t i m o n y a t the h e a r i n g t h a t c l a i m a n t ' s work a c t i v i t i e s had 
g r a d u a l l y worsened her c o n d i t i o n f r o m l a t e 1985 t o May 1987, when 
t h e c o n d i t i o n became t o t a l l y d e b i l i t a t i n g . ( T r . 1 6 - 1 9 ) . From h i s 
t e s t i m o n y on c r o s s - e x a m i n a t i o n , however, i t i s c l e a r t h a t he was 
unaware of c l a i m a n t ' s o f f - t h e - j o b i n j u r y i n November 1986 or her 
bout w i t h t h e f l u i n May 1987. (See T r . 27-34). These 
d e f i c i e n c i e s i n the h i s t o r y p r o v i d e d t o Dr. A k r i d g e g r e a t l y 
d i m i n i s h e d t h e p r o b a t i v e v a l u e of h i s o p i n i o n , see Somers v. SAIF, 
77 Or App 259, 263 ( 1 9 8 6 ) , and he was not r e h a b i l i t a t e d on 
r e d i r e c t e x a m i n a t i o n . (See T r . 40-42). There b e i n g no o t h e r 
m e d i c a l s u p p o r t f o r c l a i m a n t ' s o c c u p a t i o n a l disease t h e o r y , we 
c o n c l u d e t h a t c l a i m a n t has f a i l e d t o prove a compensable 
o c c u p a t i o n a l d i s e a s e . 

To e s t a b l i s h a compensable i n d u s t r i a l i n j u r y , c l a i m a n t 
has t h e burden of p r o v i n g t h a t a work event or s e r i e s o f events 
w i t h i n a d i s c r e t e time p e r i o d was a m a t e r i a l c o n t r i b u t i n g cause of 
her d i s a b i l i t y or need f o r m e d i c a l s e r v i c e s . See H a r r i s v. 
A l b e r t s o n ' s , I n c . , s u p r a , 65 Or App a t 256-57; V a l t i n s o n v. SAIF, 
56 Or App 184, 187-88 ( 1 9 8 2 ) . " M a t e r i a l c o n t r i b u t i n g cause" means 
a s u b s t a n t i a l cause, but not n e c e s s a r i l y t h e s o l e cause or even 
the most s i g n i f i c a n t cause. See Van B l o k l a n d v. Oregon H e a l t h 
Sciences U n i v e r s i t y , 87 Or App~6"94, 698 ( 1 9 8 7 ) ; Lobafco v. SAIF, 75 
Or App 488, 492 ( 1 9 8 5 ) . Claimant need not show a p a t h o l o g i c a l 
e x a c e r b a t i o n of her u n d e r l y i n g c o n d i t i o n i n o r d e r t o p r e v a i l on an 
i n d u s t r i a l i n j u r y t h e o r y . H a r r i s v. A l b e r t s o n ' s , I n c . , s u p r a , 65 
Or App a t 256-57. 

The f i r s t q u e s t i o n which we must answer i n a d d r e s s i n g 
c l a i m a n t ' s i n d u s t r i a l i n j u r y t h e o r y i s whether t h e w o r s e n i n g o f a 
c o n d i t i o n which a l l e g e d l y r e s u l t s from t h r e e f u l l days o f work 
a c t i v i t y can p r o p e r l y be c h a r a c t e r i z e d as an i n d u s t r i a l i n j u r y 
r a t h e r t h a n an o c c u p a t i o n a l d i s e a s e . I n O'Neal v. S i s t e r s o f 
P r o v i d e n c e , supra, 22 Or App a t 16, t h e c o u r t adopted a 
two-pronged t e s t f o r d i s t i n g u i s h i n g between i n d u s t r i a l i n j u r i e s 
and o c c u p a t i o n a l d i s e a s e s : 

"'What s e t t s ] o c c u p a t i o n a l d i s e a s e s a p a r t 
f r o m i n d u s t r i a l i n j u r i e s [ i s ] b o t h t h e f a c t 
t h a t t h e y c a n [ n o t ] h o n e s t l y be s a i d t o be 
u n e x p e c t e d , s i n c e they [ a r e ] r e c o g n i z e d as 
an i n h e r e n t hazard of c o n t i n u e d exposure t o 
c o n d i t i o n s of the p a r t i c u l a r employment, and 
t h e f a c t t h a t they [ a r e n o t ] sudden i n 
o n s e t . ' " I d . a t 16 ( a l t e r a t i o n s i n 
o r i g i n a l ) ( q u o t i n g 1A A. Larson, The Law o f 
Workmen's Compensation § 41.31 (1973) ) . 

T h i s t e s t was l a t e r approved by t h e Supreme Co u r t i n James v. 
SAIF, 290 Or 343, 348 ( 1 9 8 1 ) . 

We u n d e r s t a n d the f i r s t prong o f t h i s t e s t t o r e q u i r e a 
r e t r o s p e c t i v e e s t i m a t i o n of the l i k e l i h o o d t h a t the m e d i c a l 
c o n d i t i o n c l a i m e d would r e s u l t from t h e k i n d , r a t e and d u r a t i o n o f 
a c t i v i t y or exposure a l l e g e d t o be the cause o f t h e c o n d i t i o n . 
See O'Neal v. S i s t e r s of P r o v i d e n c e , s u p r a , 22 Or App a t 17; I B A. 
Larson, The Law o f Workmen's Compensation §§ 37.20, 3 8 . 8 3 ( f ) 
( 1 9 8 7 ) . I f t h e c o n d i t i o n c l a i m e d was not u n l i k e l y t o f o l l o w such 
a c t i v i t y or exposure, an o c c u p a t i o n a l d i s e a s e i s suggested. I f 
t h e c o n d i t i o n c l a i m e d was not expected from such a c t i v i t y or 
exposure, an i n d u s t r i a l i n j u r y i s i n d i c a t e d . 
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The. second prong of t h e t e s t r e q u i r e s d e f i n i t i o n o f t h e 
phrase "sudden i n o n s e t . " I n V a l t i n s o n v. SAIF, su p r a , 56 Or App 
a t 188, t h e c o u r t r u l e d t h a t t h e onset of a c o n d i t i o n i s "sudden" 
i f i t o c c u r s as a r e s u l t of a " d i s c r e t e p e r i o d " o f work a c t i v i t y 
or exposure. I t h e l d t h a t the a c t i v i t y o f d r i v i n g a v e h i c l e f o r 
s e v e r a l hours d u r i n g a s i n g l e workday s a t i s f i e d t h i s r e q u i r e m e n t . 
I d . P r o f e s s o r Larson s t a t e s t h a t most j u r i s d i c t i o n s r e c o g n i z e a 
p e r i o d of s e v e r a l days t o be s u f f i c i e n t l y d i s c r e t e t o s a t i s f y t h e 
r e q u i r e m e n t . I B A. Larson, The Law of Workmen's Compensation 
§ 39.20 ( 1 9 8 7 ) . But c f . H a l l v. Home I n s u r a n c e Co., 59 Or App 
526, 528-29 (19821 ( o c c u p a t i o n a l disease r u l e s a p p l i e d t o 
g r a d u a l l y d e t e r i o r a t i n g low back c o n d i t i o n w h i c h suddenly worsened 
a f t e r two f u l l days o f work a c t i v i t y ) . 

I n t h e p r e s e n t case, we conclude t h a t the k i n d , r a t e and 
d u r a t i o n o f a c t i v i t y performed by c l a i m a n t was u n l i k e l y t o r e s u l t 
i n t he c o n d i t i o n c l a i m e d . We a l s o conclude t h a t a p e r i o d of t h r e e 
f u l l days o f such a c t i v i t y was s u f f i c i e n t l y d i s c r e t e t o s a t i s f y 
t h e "sudden i n o n s e t " r e q u i r e m e n t . We h o l d , t h e r e f o r e , t h a t 
c l a i m a n t ' s c l a i m r e l a t i n g t o her work a c t i v i t y on May 25, 26 and 
27, 1987 i s one f o r i n d u s t r i a l i n j u r y r a t h e r t h a n o c c u p a t i o n a l 
d i s e a s e . A c c o r d i n g l y , c l a i m a n t must prove t h a t her work a c t i v i t y 
on those days was a m a t e r i a l c o n t r i b u t i n g cause o f her subsequent 
d i s a b i l i t y and need f o r medical s e r v i c e s . Because t h e w o r s e n i n g 
o f c l a i m a n t ' s c o n d i t i o n was not d i r e c t l y a s s o c i a t e d w i t h any 
p a r t i c u l a r i n c i d e n t and o c c u r r e d w h i l e c l a i m a n t was a t home w i t h 
t h e f l u , t h e q u e s t i o n o f the c o n t r i b u t i o n o f c l a i m a n t ' s work 
a c t i v i t y t o t h e w o r sening i s a complex m e d i c a l q u e s t i o n r e q u i r i n g 
e x p e r t m e d i c a l a n a l y s i s . See U r i s v. Compensation Department, 
s u p r a , 277 Or a t 424-26; Kassahn v. P u b l i s h e r s Paper Co., 76 Or 
App a t 109. 

There are two m e d i c a l o p i n i o n s which s u p p o r t c l a i m a n t ' s 
i n d u s t r i a l i n j u r y c l a i m . One o p i n i o n was by Dr. A k r i d g e . He 
o p i n e d as an a l t e r n a t i v e t o h i s o c c u p a t i o n a l d i s e a s e t h e o r y t h a t 
the w o r s e n i n g o f c l a i m a n t ' s c o n d i t i o n i n May 1987 was caused by 
her work a c t i v i t y on May 25, 26 and 27, 1987. (See T r . 1 9 - 2 1 ) . 
As p r e v i o u s l y n o t e d , however, Dr. A k r i d g e was not aware o f 
c l a i m a n t ' s bout w i t h t h e f l u u n t i l t h e date of t h e h e a r i n g and he 
was not r e h a b i l i t a t e d a f t e r l e a r n i n g o f i t . His o p i n i o n , 
t h e r e f o r e , i s o f l i m i t e d p r o b a t i v e v a l u e . See Somers v. SAIF, 
sup r a , 77 Or App a t 263. 

The o t h e r o p i n i o n was by Dr. Nelson. He o p i n e d : 

" A l t h o u g h [ c l a i m a n t ] has had problems w i t h 
her back i n t e r m i t t e n t l y i n t h e p a s t , i t 
appears t h a t p a r t a t l e a s t of t h e 
p r e c i p i t a t i n g r e c e n t l y was r e l a t e d t o her 
employment. I t s h o u l d be noted t h a t t h i s i s 
a h i s t o r i c a l n a t u r e [ s i c ] i n t h a t t h e r e were 
no o t h e r p h y s i c a l s t r e s s e s g o i n g on a t t h e 
t i m e she began t o have her p r o g r e s s i v e 
d i f f i c u l t y r e c e n t l y . " 

Dr. Nelson's o p i n i o n i s d i f f i c u l t t o i n t e r p r e t because 
of s e v e r a l a m b i g u i t i e s . F i r s t , t he o p i n i o n does not s p e c i f y t h e 
p e r i o d o f "employment" which c o n t r i b u t e d t o t h e w o r s e n i n g o f 
c l a i m a n t ' s low back c o n d i t i o n . Second, i t does not q u a n t i f y t h a t 
c o n t r i b u t i o n p r e c i s e l y . T h i r d , i t does not e x p r e s s l y d i s c u s s 
c l a i m a n t ' s bout w i t h t h e f l u . -462-



Regarding t h e f i r s t a m b i g u i t y , c l a i m a n t r e t u r n e d t o 
Dr. Nelson w i t h i n c r e a s e d low back p a i n on June 1 , 1987. She t o l d 
him t h a t she t h o u g h t her i n c r e a s e d p a i n was due t o l i f t i n g and 
c a r r y i n g a c t i v i t y a t work on May 25, 26 and 27, 1987. Given t h i s 
c o n t e x t f o r Dr. Nelson's o p i n i o n , we read t he word "employment" i n 
the o p i n i o n as a r e f e r e n c e t o c l a i m a n t ' s work a c t i v i t y on May 25, 
26 and 27, 1987. T h i s r e a d i n g i s b o l s t e r e d by Dr. Nelson's 
a l l u s i o n t o r e c e n t " p r e c i p i t a t i n g " e v e n t s and h i s c o n t r a s t o f her 
r e c e n t low back d i f f i c u l t i e s w i t h her e a r l i e r d i f f i c u l t i e s . 

Regarding t h e second a m b i g u i t y , Dr. Nelson's o p i n i o n 
does n o t employ t h e phrase " m a t e r i a l c o n t r i b u t i n g cause." The 
o p i n i o n s t a t e s s i m p l y t h a t c l a i m a n t ' s employment a c t i v i t y was 
r e s p o n s i b l e a t l e a s t i n p a r t f o r t h e worsening o f her c o n d i t i o n . 
We read t h i s s t a t e m e n t as s a y i n g t h a t c l a i m a n t ' s employment 
a c t i v i t y was a s u b s t a n t i a l cause, a l t h o u g h perhaps n o t t h e major 
cause, of her d i s a b i l i t y and need f o r m e d i c a l s e r v i c e s . T h i s i s 
s u f f i c i e n t t o s a t i s f y t h e d e f i n i t i o n o f " m a t e r i a l c o n t r i b u t i n g 
cause" d e s p i t e t h e absence o f t h e phrase i t s e l f . See McClendon v. 
Nabisco Brands, I n c . , 77 Or App 412, 417 ( 1 9 8 6 ) . 

The t h i r d a m b i g u i t y concerns Dr. Nelson's s t a t e m e n t t h a t 
t h e r e were no " p h y s i c a l s t r e s s e s " o t h e r t h a n c l a i m a n t ' s employment 
a c t i v i t y t h a t c o u l d account f o r t h e worsening o f her c o n d i t i o n 
w i t h o u t commenting e x p r e s s l y c o n c e r n i n g t he v o m i t i n g a s s o c i a t e d 
w i t h her bout w i t h the f l u . C l aimant t e s t i f i e d t h a t she t o l d 
Dr. Nelson about her i l l n e s s when she sought t r e a t m e n t from him on 
June 1, 1987. We accepted t h i s t e s t i m o n y i n making our f i n d i n g s 
of f a c t . I n view of t h i s f i n d i n g , we read Dr. Nelson's r e p o r t as 
s a y i n g t h a t c l a i m a n t ' s bout w i t h t h e f l u d i d not i n v o l v e p h y s i c a l 
s t r e s s e s s u f f i c i e n t by themselves t o account f o r t h e worsening o f 
c l a i m a n t ' s low back c o n d i t i o n . 

To summarize, Dr. Nelson's o p i n i o n i s t h a t c l a i m a n t ' s 
work a c t i v i t y on May 25, 26 and 27, 1987 was a m a t e r i a l 
c o n t r i b u t i n g cause o f her subsequent d i s a b i l i t y and need f o r 
m e d i c a l s e r v i c e s . There are no o p i n i o n s t o t h e c o n t r a r y . 
Dr. Nelson's o p i n i o n i s s u f f i c i e n t , t h e r e f o r e , t o s a t i s f y 
c l a i m a n t ' s burden of p r o v i n g a compensable i n d u s t r i a l i n j u r y . 

R e s p o n s i b i l i t y 

C l a i m a n t s u s t a i n e d an i n d u s t r i a l i n j u r y a f t e r p e r f o r m i n g 
work a c t i v i t y on May 25, 26 and 27, 1987. SAIF, the second 
i n s u r e r , was on t h e r i s k a t t h a t t i m e . Claimant had s u s t a i n e d no 
p r e v i o u s i n d u s t r i a l i n j u r y w h i l e L i b e r t y Northwest was on t h e 
r i s k . Under th e s e c i r c u m s t a n c e s , L i b e r t y Northwest can o n l y be 
found r e s p o n s i b l e i f the i n d u s t r i a l i n j u r y i n May 1987 was due 
s o l e l y t o work a c t i v i t y performed b e f o r e J u l y 1 , 1986, when SAIF 
came on the r i s k . See FMC Corp. v. L i b e r t y Mutual I n s u r a n c e Co., 
70 Or App 370, 374 TT?84), a m p l i f i e d , 73 Or App 223, r e v den 29~9~ 
Or 203 ( 1 9 8 5 ) ; c f . Geentry v. H y s t e r , I n c . , 23 Or App 146 (1975) 
( o c c u p a t i o n a l d i s e a s e suddenly m a n i f e s t e d i t s e l f w h i l e c l a i m a n t 
was o f f w o r k ) . The r e c o r d does n ot s u p p o r t such a c o n c l u s i o n . 
SAIF, t h e r e f o r e , i s r e s p o n s i b l e . 

C l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o a fee under 
ORS 656.386(1) f o r s e r v i c e s a t t h e h e a r i n g and on Board r e v i e w . A 
f e e awarded under ORS 656.386(1) i s an "assessed f e e " w i t h i n t h e 
meaning o f OAR 438-15-005(2). The Board may not award an assessed 
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f e e u n t i l i t r e c e i v e s and c o n s i d e r s a sta t e m e n t o f s e r v i c e s f r o m 
t h e c l a i m a n t ' s a t t o r n e y . OAR 438-15-010(5). To d a t e , no such 
s t a t e m e n t o f s e r v i c e s has been r e c e i v e d . No f e e , t h e r e f o r e , can 
be awarded f o r c l a i m a n t ' s a t t o r n e y a t t h i s t i m e . 

ORDER 

The Referee's o r d e r dated December 28, 1987 i s r e v e r s e d 
i n p a r t . The SAIF C o r p o r a t i o n ' s d e n i a l dated J u l y 13, 1987 i s s e t 
a s i d e and t h e c l a i m i s remanded t o SAIF f o r p r o c e s s i n g . The 
remainder o f the Referee's o r d e r i s a f f i r m e d . Counsel f o r L i b e r t y 
N o r thwest I n s u r a n c e C o r p o r a t i o n i s a u t h o r i z e d t o charge a 
c l i e n t - p a i d fee o f up t o $1,012 f o r s e r v i c e s on Board r e v i e w . 

IRENE HILLIKER, Claimant Own Motion 88-0097M 
Coons & Cole, Claimant's Attorneys May 18, 1988 
Schwabe, et a l . , Defense Attorneys Own Motion Order 

The i n s u r e r has s u b m i t t e d t o the Board c l a i m a n t ' s c l a i m 
f o r an a l l e g e d worsening of her May 18, 1977 i n d u s t r i a l i n j u r y . 
C l a i m a n t ' s a g g r a v a t i o n r i g h t s have e x p i r e d . The i n s u r e r opposes 
reopening f o r the payment of temporary t o t a l d i s a b i l i t y as i t 
contends c l a i m a n t has not been a member of the work f o r c e s i n c e 
her 1977 i n j u r y . I t a l s o contends t h a t s i n c e c l a i m a n t d i d n o t 
r a i s e t h i s p a r t i c u l a r i s s u e a t her October 1987 h e a r i n g , she 
cannot do so now. 

Claimant underwent i n p a t i e n t s u r g e r y t o her l e f t 
s h oulder on January 7, 1988. Pursuant t o ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) , we 
may e x e r c i s e our "Own Mot i o n " a u t h o r i t y when we f i n d t h a t t h e r e i s 
a worsening o f a compensable i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t 
or o u t p a t i e n t s u r g e r y or o t h e r t r e a t m e n t r e q u i r i n g 
h o s p i t a l i z a t i o n . I n such cases, we are a u t h o r i z e d t o award 
temporary d i s a b i l i t y compensation commencing from the time t h e 
worker i s a c t u a l l y h o s p i t a l i z e d or undergoes o u t p a t i e n t s u r g e r y . 

The i n s u r e r contends t h a t c l a i m a n t has not been a member 
of the work f o r c e s i n c e 1977. I t a l s o contends t h i s i s s u e i s now 
res j u d i c a t a as i t was not r a i s e d a t r e c e n t h e a r i n g . Claimant has 
p r o v i d e d the Board w i t h documents p r o v i n g t h a t she was i n v o l v e d i n 
a business v e n t u r e u n t i l December 1986. The me d i c a l evidence 
i n d i c a t e s c l a i m a n t t r e a t e d f o r her shoulder c o n d i t i o n t h r o u g h o u t 
much of 1987 and, i n f a c t , s u r g e r y was recommended as f a r back as 
A p r i l 1987. We conclude t h a t c l a i m a n t has not permanently removed 
h e r s e l f from the work f o r c e and i s e n t i t l e d t o compensation f o r 
temporary t o t a l d i s a b i l i t y d u r i n g r e c o v e r y from s u r g e r y . C u t r i g h t 
v. Weyerhaeuser Company, 299 Or 290 ( 1 9 8 5 ) , and Karr v. SAIF, 79 
Or App 250 (1986 ) . 

A c c o r d i n g l y , c l a i m a n t ' s c l a i m i s reopened w i t h temporary 
t o t a l d i s a b i l i t y compensation t o commence January 7, 1988 and t o 
c o n t i n u e u n t i l c l a i m a n t r e t u r n s t o her r e g u l a r work a t her r e g u l a r 
wage or i s m e d i c a l l y s t a t i o n a r y , whichever i s e a r l i e r . C l a i m a n t ' s 
a t t o r n e y i s awarded 25% o f the a d d i t i o n a l compensation g r a n t e d by 
t h i s o r d e r , not t o exceed $500 as a reasonable a t t o r n e y ' s f e e . 
Reimbursement from the Reopened Claims Reserve i s a u t h o r i z e d t o 
the e x t e n t a l l o w e d under ORS 656.625 and OAR 436, D i v i s i o n 45. 
When a p p r o p r i a t e , the c l a i m s h a l l be c l o s e d by the i n s u r e r 
p u r s u a n t t o OAR 438-12-055. 

IT IS SO ORDERED. 
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GIL T. HINTON, Claimant WCB 87-00414 & 86-08265 
Meyers & Terra!1, Attorneys May 18, 1988 
Gary Hallmark (SAIF), Defense Attorney Order on Review 
Carl M. Davis, A s s i s t a n t Attorney General 

Reviewed by Board Members C r i d e r and F e r r i s . 

C laimant r e q u e s t s review o f Referee H i g a s h i ' s o r d e r 
w h i c h d i s m i s s e d h i s h e a r i n g r e q u e s t f o r f a i l u r e t o appear a t 
h e a r i n g o r , i n the a l t e r n a t i v e , f o r abandonment o f h i s c l a i m . We 
d i s m i s s t h e request f o r review f o r l a c k o f j u r i s d i c t i o n . On 
r e v i e w , t h e s o l e i s s u e i s j u r i s d i c t i o n . 

FINDINGS OF FACT 

T h i s m a t t e r i n v o l v e s c o n s o l i d a t e d cases w h e r e i n c l a i m a n t 
r e q u e s t e d h e a r i n g s on two sepa r a t e d e n i a l s , one by t h e SAIF 
C o r p o r a t i o n , and the o t h e r by the Employers C a s u a l t y Company. The 
Referee d i s m i s s e d t he m a t t e r and i s s u e d an o r d e r t o t h a t e f f e c t on 
November 24, 1987. Claimant m a i l e d a h a n d w r i t t e n r e q u e s t f o r 
r e v i e w , dated December 9, 1987, t o the SAIF C o r p o r a t i o n . He d i d 
not m a i l a review request t o the Board. SAIF r e c e i v e d t h e rev i e w 
r e q u e s t on December 1 1 , 1987, and fo r w a r d e d a copy o f t h e r e q u e s t 
t o t h e Board, where i t was r e c e i v e d on January 7, 1988. 

The r e q u e s t was not accompanied by an acknowledgement o f 
s e r v i c e or a c e r t i f i c a t e o f p e r s o n a l s e r v i c e by m a i l upon t h e 
employer or the Employers C a s u a l t y Company. We are unable t o f i n d 
t h a t s t a t u t o r y n o t i c e of the review r e q u e s t was m a i l e d t o , or 
a c t u a l n o t i c e r e c e i v e d by, the employer or t h e Employers C a s u a l t y 
Company w i t h i n 30 days a f t e r m a i l i n g o f the Referee's d i s m i s s a l 
o r d e r . 

CONCLUSIONS AND OPINION 

A r e f e r e e ' s o r d e r i s f i n a l u n l e s s , w i t h i n 30 days a f t e r 
th e d ate on which a copy o f the ord e r i s m a i l e d t o t h e p a r t i e s , 
one o f t h e p a r t i e s r e q u e s t s board review under ORS 656.295. ORS 
656. 2 8 9 ( 3 ) . Requests f o r board review s h a l l be m a i l e d t o t h e 
board and c o p i e s o f the request s h a l l be m a i l e d t o a l l p a r t i e s t o 
the p r o c e e d i n g b e f o r e t h e r e f e r e e . ORS 656.295(2). Compliance 
w i t h ORS 656.295 r e q u i r e s t h a t s t a t u t o r y n o t i c e o f the req u e s t f o r 
review be m a i l e d or a c t u a l n o t i c e be r e c e i v e d w i t h i n t h e s t a t u t o r y 
p e r i o d . Argonaut Insurance Co.v. King, 63 Or App 847 (1 9 8 3 ) . We 
a p p l y these r e q u i r e m e n t s s t r i c t l y , because t he Court o f Appeals 
has f i r m l y h e l d t h a t compliance w i t h ORS 656.289(3) and 656.295(2) 
i s "an i r r e d u c i b l e hard core of necessary f u n c t i o n t h a t cannot be 
dispensed w i t h i n any o r d e r l y i n v e s t i g a t i o n o f the m e r i t s o f a 
case." Argonaut Insurance Co. v. K i n g , supra, 63 Or App a t 
851-52, q u o t i n g N o l l e n v. SAIF, 23 Or App 420, 423 ( 1 9 7 5 ) , rev den 
(1976 ) . 

Here, c l a i m a n t has f a i l e d t o comply w i t h t h e n o t i c e 
r e q u i r e m e n t s i n two r e s p e c t s . F i r s t , he f a i l e d t o m a i l a r e q u e s t 
f o r r e v iew t o the Board. Indeed, the Board r e c e i v e d a c t u a l n o t i c e 
of the request o n l y a f t e r the 30-day l i m i t a t i o n s p e r i o d had 
e x p i r e d . Second, c l a i m a n t f a i l e d t o m a i l a copy o f t h e review 
r e q u e s t t o the Employers C a s u a l t y Company, one of the p a r t i e s t o 
the p r o c e e d i n g b e f o r e the Referee. There i s no evidence t h a t 
Employers C a s u a l t y r e c e i v e d a c t u a l n o t i c e o f the request w i t h i n 
th e l i m i t a t i o n s p e r i o d . We conclude, t h e r e f o r e , t h a t we l a c k 
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j u r i s d i c t i o n t o review the Referee's o r d e r , which has become f i n a l 
by o p e r a t i o n o f law. See ORS 6 5 6 . 2 8 9 ( 3 ) ; Argonaut I n s u r a n c e Co. 
v. K i n g , supra. 

We are m i n d f u l t h a t c l a i m a n t has requested review 
w i t h o u t the b e n e f i t o f l e g a l r e p r e s e n t a t i o n . We f u r t h e r r e a l i z e 
t h a t an unr e p r e s e n t e d p a r t y i s not expected t o be f a m i l i a r w i t h 
a d m i n i s t r a t i v e and p r o c e d u r a l r e q u i r e m e n t s of the Workers' 
Compensation law. Yet, we are not f r e e t o r e l a x a j u r i s d i c t i o n a l 
r e q u i r e m e n t , p a r t i c u l a r l y i n view of Argonaut Insurance Co. v. 
Kin g , supra. See Karen K. Vansanten, 40 Van Na t t a 63 ( 1 9 8 8 ) ; 
Robert G. Ebb e r t , 40 Van Na t t a 67 ( 1 9 8 8 ) . 

A c c o r d i n g l y , t he request f o r Board review i s d i s m i s s e d . 

IT IS SO ORDERED. 

BEVERLY LANE, Claimant Own Motion 88-0221M 
EBI, Insurance C a r r i e r May 18, 1988 

Own Motion Order 
The i n s u r e r has s u b m i t t e d t o the Board c l a i m a n t ' s c l a i m 

f o r an a l l e g e d worsening o f her August 24, 1979 i n d u s t r i a l 
i n j u r y . C laimant's a g g r a v a t i o n r i g h t s have e x p i r e d . The i n s u r e r 
opposes reopening of t h i s c l a i m f o r payment of temporary t o t a l 
d i s a b i l i t y compensation as i t f e e l s i t does not have enough 
i n f o r m a t i o n upon which t o base a d e c i s i o n i n c l a i m a n t ' s f a v o r . 

Pursuant t o ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) , we may e x e r c i s e our "Own 
Moti o n " a u t h o r i t y when we f i n d t h a t t h e r e i s a worsening o f a 
compensable i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t or o u t p a t i e n t 
s u r g e r y or o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . The m e d i c a l 
evidence s u b m i t t e d by EBI i n d i c a t e s t h a t c l a i m a n t f e l l on 
January 18, 1988. C o n s e r v a t i v e t r e a t m e n t was a p p a r e n t l y 
p r o v i d e d . The medical evidence f a i l s t o demonstrate t h a t c l a i m a n t 
was h o s p i t a l i z e d f o r t r e a t m e n t or t h a t s u r g e r y was r e q u i r e d , 
e i t h e r i n p a t i e n t or o u t p a t i e n t . . We a l s o f i n d no evidence t o show 
t h a t c l a i m a n t was a p a r t of the work f o r c e as r e q u i r e d i n Cut r i g h t 
v. Weyerhaeuser Company, 299 Or 290 ( 1 9 8 5 ) , and Karr v. SATF; 7"9 
Or App 250 ( 1 9 8 6 ) . We conclude we have no a u t h o r i t y t o reopen 
t h i s c l a i m f o r temporary t o t a l d i s a b i l i t y compensation. The 
request f o r own motion r e l i e f i s hereby denied. 

IT IS SO ORDERED. 

CYNTHIA K. OLIVER, Claimant WCB 87-19385 
Brian R. Whitehead, Claimant's Attorney May 18, 1988 
David 0. Home, Defense Attorney Order Denying Motion t o Dismiss 

The i n s u r e r has requested review of Referee H e t t l e ' s 
March 25, 1988 o r d e r . Claimant has moved f o r an ord e r d i s m i s s i n g 
the request on the ground t h a t i t was u n t i m e l y f i l e d . The. motion 
i s d e n i e d . 

FINDINGS 

The Referee's order i s s u e d March 25, 1988. The 
i n s u r e r ' s r e q u e s t f o r review was mail e d t o the Board by c e r t i f i e d 
m a i l on A p r i l 25, 1988, which was a Monday. The request was 
r e c e i v e d by the Board on A p r i l .26, 1988 . I n c l u d e d w i t h t h e 
request was a c e r t i f i c a t e o f p e r s o n a l s e r v i c e by m a i l , i n d i c a t i n g 
t h a t a copy of the request had been m a i l e d t o c l a i m a n t ' s a t t o r n e y 
on A p r i l 25, 1988. -466-



We f i n d t h a t the request was mail e d t o the Board and t o 
c l a i m a n t ' s a t t o r n e y on A p r i l 25, 1988. 

CONCLUSIONS 

A Referee's order i s f i n a l u n l e s s , w i t h i n 30 days a f t e r 
the date on which a copy of the order i s mai l e d t o the p a r t i e s , 
one o f the p a r t i e s r e q u e s t s Board review under ORS 656.295. ORS 
656.289(3). Requests f o r Board review s h a l l be ma i l e d t o t h e 
Board and copies of the request s h a l l be ma i l e d t o a l l p a r t i e s t o 
the p r o c e e d i n g b e f o r e the Referee. ORS 656.295(2). Compliance 
w i t h ORS 656.295 r e q u i r e s t h a t s t a t u t o r y n o t i c e of the request f o r 
review be ma i l e d or a c t u a l n o t i c e be r e c e i v e d w i t h i n the s t a t u t o r y 
p e r i o d . Argonaut Insurance Co. v. King, 63 Or App 847, 852 (198 3 ) . 

I f f i l i n g of a request f o r Board review of a Referee's 
o r d e r i s accomplished by m a i l i n g , i t s h a l l be presumed t h a t the 
request was ma i l e d on the date shown on a r e c e i p t f o r r e g i s t e r e d 
or c e r t i f i e d m a i l b e a r i n g the stamp of the Un i t e d S t a t e s P o s t a l 
S e r v i c e showing the date o f m a i l i n g . OAR 4 3 8 - 0 5 - 0 4 6 ( 1 ) ( b ) . I f 
the r equest i s not m a i l e d by r e g i s t e r e d or c e r t i f i e d m a i l and the 
requ e s t i s a c t u a l l y r e c e i v e d by the Board a f t e r the date f o r 
f i l i n g , i t s h a l l be presumed t h a t the m a i l i n g was u n t i m e l y u n l e s s 
the f i l i n g p a r t y e s t a b l i s h e s t h a t the m a i l i n g was t i m e l y . i d . 

Here, the 30th day a f t e r the Referee's March 25, 1988 
or d e r was A p r i l 24, 1988, a Sunday. Thus, t he l a s t day t o t i m e l y 
f i l e a request f o r Board review was Monday, A p r i l 25, 1988. See 
ORS 174.120. Since c l a i m a n t ' s request was ma i l e d by c e r t i f i e d 
m a i l on A p r i l 25, 1988, i t i s t i m e l y . See OAR 4 3 8 - 0 5 - 0 4 6 ( 1 ) ( b ) . 

Furthermore, s t a t u t o r y n o t i c e of the i n s u r e r ' s r e q u e s t 
f o r r eview was t i m e l y m a i l e d . No c o n t e n t i o n has been made t h a t 
c l a i m a n t has been p r e j u d i c e d by not d i r e c t l y r e c e i v i n g a copy o f 
the i n s u r e r ' s request f o r r e v i e w . Absent a showing o f p r e j u d i c e 
t o a p a r t y , t i m e l y s e r v i c e of a request f o r Board review on the 
a t t o r n e y f o r a p a r t y i s adequate compliance w i t h ORS 656.295(2) t o 
ve s t j u r i s d i c t i o n i n the Board. Argonaut Insurance v. K i n g , 
supra, page 850-51; N o l l e n v. SAIF, 23 Or App 420, 423 (1 9 7 5 ) , rev 
den ( 1 9 7 6 ) ; Robert C. Jagues, 39 Van Natt a 299 (198 7 ) . 

A c c o r d i n g l y , the motion t o d i s m i s s i s denied. A h e a r i n g 
t r a n s c r i p t s h a l l be o r d e r e d . Upon r e c e i p t o f the t r a n s c r i p t , 
c o p i e s w i l l be p r o v i d e d t o the p a r t i e s . T h e r e a f t e r , a b r i e f i n g 
schedule s h a l l be implemented. 

IT IS SO ORDERED. 

STEVE CHAMBERS, Claimant Own Motion 88-0222M 
Welch, e t ' a l . , Claimant's Attorneys May 19, 1988 
SAIF Corp Legal, Defense Attorney Denial of Issuance of Order 

Designating a Paying Agent 
(ORS 656.307) 

The Compliance D i v i s i o n has n o t i f i e d the Board t h a t i t i s 
prepared t o i s s u e an order d e s i g n a t i n g a pa y i n g agent under ORS 
656.307 and OAR 436-60-180. Each of the e m p l o y e r s / i n s u r e r s have 
p r o v i d e d t h e i r w r i t t e n acknowledgment t h a t the o n l y i s s u e i s 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s o t h e r w i s e compensable c l a i m . 
C l a i m a n t ' s a g g r a v a t i o n r i g h t s under h i s c l a i m w i t h L i b e r t y 
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Northwest Insurance C o r p o r a t i o n have e x p i r e d . Thus, t h a t c l a i m i s 
s u b j e c t t o ORS 656.278. 

Pursuant t o OAR 4 3 8 - 1 2 - 0 3 2 ( 3 ) , the Board s h a l l n o t i f y t h e 
Compliance D i v i s i o n t h a t i t consents t o the order d e s i g n a t i n g a 
pay i n g agent, i f i t f i n d s t h a t the c l a i m a n t would be e n t i t l e d t o 
own motion r e l i e f i f the own motion i n s u r e r i s the p a r t y r e s p o n s i b l e 
f o r payment of compensation. The Board may e x e r c i s e i t s own moti o n 
j u r i s d i c t i o n i f t h e r e i s a worsening of a compensable i n j u r y t h a t 
r e q u i r e s e i t h e r i n p a t i e n t or o u t p a t i e n t s u r g e r y or o t h e r t r e a t m e n t 
r e q u i r i n g h o s p i t a l i z a t i o n . ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) . I n such cases, t he 
Board may a u t h o r i z e the payment o f temporary d i s a b i l i t y compensation 
from the time the worker i s a c t u a l l y h o s p i t a l i z e d or undergoes 
o u t p a t i e n t s u r g e r y u n t i l the worker's c o n d i t i o n becomes m e d i c a l l y 
s t a t i o n a r y , as determined by the Board. i d . 

The r e c o r d f a i l s t o e s t a b l i s h t h a t t h e r e has been a 
worsening o f c l a i m a n t ' s compensable i n j u r y r e q u i r i n g e i t h e r 
i n p a t i e n t or o u t p a t i e n t s u r g e r y or o t h e r t r e a t m e n t r e q u i r i n g 
h o s p i t a l i z a t i o n . Consequently, c l a i m a n t would not be e n t i t l e d t o 
own motion r e l i e f i f the own motion i n s u r e r i s found r e s p o n s i b l e 
f o r c l a i m a n t ' s c u r r e n t c o n d i t i o n . 

Because the Board p r e s e n t l y l a c k s Own Motion j u r i s d i c t i o n 
t o award temporary d i s a b i l i t y compensation, i t i s w i t h o u t a u t h o r i t y 
t o consent t o an ord e r d e s i g n a t i n g a paying agent. However, s i n c e 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s c u r r e n t c o n d i t i o n i s t h e o n l y i s s u e 
i n d i s p u t e , the Board recommends the issuance of an o r d e r 
d e s i g n a t i n g a pa y i n g agent pursuant t o ORS 6 5 6 . 3 0 7 ( 1 ) ( b ) f o r the 
payment o f c l a i m a n t ' s medical s e r v i c e s . See OAR 4 3 6 - 6 0 - 1 8 0 ( 1 4 ) . 

IT IS SO ORDERED. 

JOHNNY L. HEMSHAW, Claimant WCB 84-11637 & 84-11638 
Dames & Dames, Claimant's Attorneys May 19, 1988 
John L. H i l t s , Attorney Order on Review 
Rankin, VavRosky, et a l . , Defense Attorneys 

Reviewed by Board Members Johnson and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Mongrain's o r d e r 
t h a t u p h e l d the i n s u r e r ' s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m 
f o r h i s low back and head c o n d i t i o n . The i n s u r e r c r o s s - r e q u e s t s 
r e v i e w , a r g u i n g t h a t t h e Referee e r r e d i n denying i t s m o t i o n t o 
d i s m i s s c l a i m a n t ' s h e a r i n g r e q u e s t as u n t i m e l y . On r e v i e w , t h e 
i s s u e s are j u r i s d i c t i o n and a g g r a v a t i o n . 

We a f f i r m and adopt t h e o r d e r o f th e R e f e r e e . We w r i t e 
o n l y t o address t h e i n s u r e r ' s a s s e r t i o n s t h a t t h e R eferee l a c k e d 
j u r i s d i c t i o n t o c o n s i d e r the m e r i t s o f c l a i m a n t ' s a g g r a v a t i o n 
c l a i m . 

FINDINGS 

Cl a i m a n t ' s a g g r a v a t i o n r i g h t s e x p i r e d November 6, 1984. 
No m e d i c a l r e p o r t s u b m i t t e d between A p r i l 23, 1982, t h e l a s t 
arrangement o f compensation, and November 6, 1984, t h e e x p i r a t i o n 
of c l a i m a n t ' s a g g r a v a t i o n r i g h t s , suggested t h a t c l a i m a n t needed 
t r e a t m e n t f o r more t h a n h i s c o n t i n u i n g c o n d i t i o n s . However, 
c l a i m a n t f i l e d a h e a r i n g r e q u e s t on November 3, 1984, c o n t e n d i n g 
t h a t h i s compensable c o n d i t i o n had become a g g r a v a t e d s i n c e t h e 
l a s t arrangement o f compensation. No response f r o m t h e i n s u r e r 
was f o r t h c o m i n g . -468-



On February 28, 1985, c l a i m a n t f i l e d a s u p p l e m e n t a l 
r e q u e s t f o r h e a r i n g c o n c e r n i n g t h e i s s u e s o f a g g r a v a t i o n , 
permanent d i s a b i l i t y , and v o c a t i o n a l r e h a b i l i t a t i o n . C l a i m a n t 
a l s o a t t a c h e d an a p p l i c a t i o n t o schedule a h e a r i n g . I n J u l y 1985, 
th e p a r t i e s e n t e r e d i n t o an " I n t e r i m S e t t l e m e n t , • r e s o l v i n g , on a 
temp o r a r y b a s i s , c e r t a i n s p e c i f i e d i s s u e s c o n c e r n i n g d i a g n o s t i c 
p r o c e d u r e s and time l o s s b e n e f i t s . The p a r t i e s e x p r e s s l y agreed 
t o p r e s e r v e t h e i s s u e s r a i s e d by c l a i m a n t ' s p r e v i o u s h e a r i n g 
r e q u e s t s . 

On A p r i l 22, 1986, t h e i n s u r e r i s s u e d a d e n i a l , w h i c h 
among o t h e r a c t i o n s , denied t h a t c l a i m a n t ' s c o n d i t i o n r e s u l t i n g 
from h i s 1977 head and low back i n j u r y c l a i m had worsened. I n 
accordance w i t h i t s d e c i s i o n , t h e i n s u r e r f u r t h e r a d v i s e d c l a i m a n t 
t h a t i t opposed any reop e n i n g o f the c l a i m under t h e Board's Own 
Mo t i o n a u t h o r i t y . Claimant d i d not r e q u e s t a h e a r i n g c o n c e r n i n g 
t h i s d e n i a l . 

On de novo re v i e w o f the m e d i c a l and l a y e v i d e n c e , we 
f i n d t h a t c l a i m a n t has f a i l e d t o prove t h a t h i s compensable 
c o n d i t i o n has worsened s i n c e t h e l a s t arrangement o f compensation. 

CONCLUSIONS 

A f t e r t h e l a s t arrangement o f compensation an i n j u r e d 
worker i s e n t i t l e d t o a d d i t i o n a l compensation f o r worsened 
c o n d i t i o n s r e s u l t i n g from t h e o r i g i n a l i n j u r y . ORS 656.273( 1 ) . 
The c l a i m f o r a g g r a v a t i o n must be f i l e d w i t h i n f i v e y ears a f t e r 
t h e f i r s t d e t e r m i n a t i o n i s made. ORS 6 5 6 . 2 7 3 ( 4 ) ( a ) . N o t i c e o f an 
a g g r a v a t i o n c l a i m must show more than a need f o r p a l l i a t i v e 
t r e a t m e n t f o r c o n t i n u i n g c o n d i t i o n s . K r a j a c i c v. B l a z i n g 
Orchards, 84 Or App 127, 130 (1 9 8 7 ) , remanded on o t h e r grounds 304 
Or 436 ( 1 9 8 7 ) , adhered t o on recon 90 Or App 593 ( A p r i l 20, 1988); 
Ronald L. M c M a h i l l , 39 Van N a t t a 399 ( 1 9 8 7 ) . 

Here, t h e med i c a l r e p o r t s s u b m i t t e d between A p r i l 23, 
1982, t h e l a s t arrangement o f compensation, and November 6, 1984, 
the e x p i r a t i o n o f h i s a g g r a v a t i o n r i g h t s , i n d i c a t e a need f o r 
p a l l i a t i v e t r e a t m e n t f o r c l a i m a n t ' s c o n t i n u i n g c o n d i t i o n s . 
C onsequently, we conclude t h a t these r e p o r t s do n ot c o n s t i t u t e a 
c l a i m f o r a g g r a v a t i o n . Yet, c l a i m a n t f i l e d a h e a r i n g r e q u e s t on 
November 3, 1984, p r i o r t o t h e e x p i r a t i o n o f h i s a g g r a v a t i o n 
r i g h t s , c o n t e n d i n g t h a t h i s compensable c o n d i t i o n had become 
agg r a v a t e d s i n c e t h e l a s t arrangement o f compensation. We 
c o n s i d e r t h i s r e q u e s t t o r e p r e s e n t a c l a i m f o r a g g r a v a t i o n . 
However, t h e h e a r i n g r e q u e s t was prem a t u r e . Syphers v. K-W 
Logg i n g , I n c . , 51 Or App 769, rev den 291 Or 151 ( 1 9 8 1 ) . 

When no response f r o m t h e i n s u r e r was f o r t h c o m i n g , 
c l a i m a n t t h e n f i l e d a February 28, 1985 su p p l e m e n t a l r e q u e s t f o r 
h e a r i n g , a t t a c h i n g an a p p l i c a t i o n t o schedule a h e a r i n g . We t r e a t 
t h i s l a t e r s ubmission as a t i m e l y r e q u e s t f o r h e a r i n g c o n c e r n i n g 
t h e i n s u r e r ' s "de f a c t o " d e n i a l o f c l a i m a n t ' s t i m e l y a g g r a v a t i o n 
c l a i m . Inasmuch as c l a i m a n t f i l e d a c l a i m f o r a g g r a v a t i o n p r i o r 
t o t h e e x p i r a t i o n o f h i s a g g r a v a t i o n r i g h t s and s i n c e he t i m e l y 
r e q u e s t e d a h e a r i n g r e g a r d i n g t h e i n s u r e r ' s "de f a c t o " d e n i a l o f 
h i s c l a i m , we conclude t h a t t h e Referee had j u r i s d i c t i o n t o 
c o n s i d e r t h e m e r i t s o f the a g g r a v a t i o n c l a i m . 

The i n s u r e r c o r r e c t l y a s s e r t s t h a t c l a i m a n t d i d not f i l e 
a h e a r i n g r e q u e s t from i t s A p r i l 1986 d e n i a l o f c l a i m r e o p e n i n g . 
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Y e t , f o r t h e reasons d i s c u s s e d above, t h e m e r i t s o f t h e c l a i m 
s u b m i t t e d p r i o r t o t h e e x p i r a t i o n o f c l a i m a n t ' s a g g r a v a t i o n r i g h t s 
were a l r e a d y b e f o r e t h e Referee. F u r t h e r m o r e , t o t h e e x t e n t t h a t 
t h e d e n i a l p e r t a i n e d t o c l a i m a n t ' s t h e n - c u r r e n t c o n d i t i o n , t h i s 
• c l a i m r e o p e n i n g " i s s u e was s u b j e c t t o t h e Board's Own Mot i o n 
a u t h o r i t y , r a t h e r t h a n t h e Hearings D i v i s i o n , and has been 
addressed by our Own Mot i o n Order, i s s u e d t h i s d a t e . 

F i n a l l y , as p r e v i o u s l y mentioned, we agree w i t h t h e 
Referee t h a t t h e m e d i c a l and l a y evidence f a i l s t o e s t a b l i s h t h a t 
c l a i m a n t ' s c o n d i t i o n r e s u l t i n g from h i s compensable August 1977 
i n j u r y has worsened s i n c e t h e l a s t arrangement o f compensation. 

ORDER 

The Referee's o r d e r dated December 2, 1986 i s a f f i r m e d . 
The i n s u r e r ' s c o u n s e l i s a u t h o r i z e d t o charge a c l i e n t p a i d f e e , 
no t t o exceed $105. 

LESTER W. BOCHART, Claimant WCB 85-04847 
Drakulich & Carlson, Claimant's Attorneys May 24, 1988 
David 0. Home, Defense Attorney Order on Reconsideration 

Claimant has requested r e c o n s i d e r a t i o n o f the Board's 
Order on Review dated November 27, 1987, which awarded h i s 
a t t o r n e y an assessed fee of $700 f o r p r e v a i l i n g a g a i n s t t he 
i n s u r e r ' s appeal of the Referee's award of permanent t o t a l 
d i s a b i l i t y . Claimant contends t h a t he i s e n t i t l e d t o an a t t o r n e y 
fee i n excess of t h a t g r a n t e d by the Board. S p e c i f i c a l l y , 
c l a i m a n t ' s a t t o r n e y seeks an assessed f ee of $4,556 f o r h i s 
s e r v i c e s on r e v i e w . On December 28, 1987, the Board's o r d e r was 
abated and the i n s u r e r was g r a n t e d an o p p o r t u n i t y t o respond. 
Having r e c e i v e d t he i n s u r e r ' s response, the Board has r e c o n s i d e r e d 
the m a t t e r . 

I f a request f o r Board review i s i n i t i a t e d by an 
employer or i n s u r e r , and the Board f i n d s t h a t the compensation 
awarded t o a c l a i m a n t should not be d i s a l l o w e d or reduced, t he 
employer or i n s u r e r s h a l l be r e q u i r e d t o pay t o c l a i m a n t or 
c l a i m a n t ' s a t t o r n e y a reasonable a t t o r n e y fee i n an amount s e t by 
the Board. ORS 6 5 6 . 3 8 2 ( 2 ) ; see a l s o OAR 438-15-070. 

I n d e t e r m i n i n g t he reasonableness of an assessed f e e , 
s e v e r a l f a c t o r s must be c o n s i d e r e d . OAR 4 3 8 - 1 5 - 0 1 0 ( 6 ) ; see a l s o 
Barbara A. Wheeler, 37 Van Nat t a 122, 123 ( 1 9 8 7 ) . These f a c t o r s 
i n c l u d e : ( 1 ) the time devoted t o the case; ( 2 ) the c o m p l e x i t y o f 
the i s s u e ( s ) p r e s e n t e d ; ( 3 ) the value of the i n t e r e s t . i n v o l v e d ; 
( 4 ) the s k i l l and s t a n d i n g of c o u n s e l ; ( 5 ) the n a t u r e of t h e 
pr o c e e d i n g s ; ( 6 ) the r e s u l t s secured; ( 7 ) the r i s k t h a t t h e 
a t t o r n e y ' s e f f o r t s may go uncompensated; and ( 8 ) the a s s e r t i o n o f 
f r i v o l o u s i s s u e s or defenses. 

A f t e r f u r t h e r r e v i e w , we conclude t h a t c l a i m a n t ' s 
a t t o r n e y ' s f ee award should be i n c r e a s e d . The r e c o r d i n t h i s case 
c o n s i s t e d o f a 705 page t r a n s c r i p t and over 100 e x h i b i t s . 
C l a imant's a t t o r n e y devoted 53.6 hours of h i s time t o p r e p a r i n g 
and w r i t i n g a 43-page Respondent's B r i e f . The b r i e f was w e l l 
w r i t t e n and p r o v i d e d a thorough a n a l y s i s of the f a c t s and r e l e v a n t 
p o i n t s o f law. The i s s u e p r e s e n t e d ( i . e . , permanent t o t a l 
d i s a b i l i t y ) i n v o l v e d s e v e r a l complex m e d i c a l , s o c i a l , and 
v o c a t i o n a l q u e s t i o n s . L a s t l y , c l a i m a n t ' s a t t o r n e y secured a good 
r e s u l t f o r c l a i m a n t . A-rn-



The i n s u r e r responds t h a t c l a i m a n t was w r i t i n g a 
respondent's b r i e f , which accepted the Referee's statement of 
f a c t s . I n a d d i t i o n , t h e i n s u r e r contends t h a t t h e amount of time 
c l a i m a n t ' s a t t o r n e y devoted t o merely r e v i e w i n g t h e t r a n s c r i p t , 
was e x c e s s i v e . The i n s u r e r suggests t h a t an a t t o r n e y f e e i n the 
range of $1,500 would adequately compensate c l a i m a n t ' s a t t o r n e y . 

A f t e r r e c o n s i d e r a t i o n i n l i g h t o f the f a c t o r s s et f o r t h 
i n OAR 438-15-010(6), supra, we conclude t h a t an assessed fee of 
$3,500 ade q u a t e l y and a p p r o p r i a t e l y compensates c l a i m a n t ' s 
a t t o r n e y f o r h i s s e r v i c e s on Board review. A c c o r d i n g l y , as 
m o d i f i e d h e r e i n , we adhere t o and r e p u b l i s h our former o r d e r , 
e f f e c t i v e t h i s d a t e . 

IT IS SO ORDERED. 

LINDA L. CARROLL, Claimant WCB 87-17793 
Mark Bronstein (SAIF), Defense Attorney May 24, 1988 

Order Denying Motion to Dismiss 
The SAIF C o r p o r a t i o n has moved f o r an o r d e r d i s m i s s i n g 

c l a i m a n t ' s r e q u e s t f o r Board r e v i e w on the ground t h a t a copy o f 
t h e r e q u e s t was not served on a l l p a r t i e s . We deny t h e m o t i o n . 

FINDINGS 

The Referee's o r d e r i s s u e d February 8, 1988. On 
March 8, 1988, the Board r e c e i v e d c l a i m a n t ' s March 7, 1988 req u e s t 
f o r Board r e v i e w . On March 9, 1988, t he Board m a i l e d a 
computer-generated l e t t e r t o a l l p a r t i e s acknowledging t h e request 

The r e q u e s t f o r r e v i e w d i d not i n c l u d e an acknowledgment 
o f s e r v i c e or a c e r t i f i c a t e o f p e r s o n a l s e r v i c e by m a i l upon any 
o f t h e p a r t i e s who appeared a t t h e h e a r i n g and t h e i r a t t o r n e y s . 
See OAR 4 3 8 - 0 5 - 0 4 6 ( 2 ) ( b ) ; 438-11-005(3). However, t h e March 7, 
1988 r e q u e s t f o r review d i d i n d i c a t e t h a t a copy o f t h e r e q u e s t 
had been p r o v i d e d t o t h e employer, SAIF's c o r p o r a t e h e a d q u a r t e r s , 
and SAIF's branch o f f i c e . A l l o f t h e a f o r e m e n t i o n e d e n t i t i e s had 
been l i s t e d i n the Referee's o r d e r as p a r t i e s t o t h e h e a r i n g . 
SAIF's c o u n s e l , who i s l o c a t e d a t SAIF's branch o f f i c e , d i d n o t 
r e c e i v e a copy o f t h e r e q u e s t . 

We f i n d t h a t t h e r e q u e s t was f i l e d and c o p i e s o f t h e 
r e q u e s t were m a i l e d t o t h e p a r t i e s w i t h i n 30 days o f t h e Referee's 
o r d e r . 

CONCLUSIONS 

A Referee's o r d e r i s f i n a l u n l e s s , w i t h i n 30 days a f t e r 
t h e date on which a copy o f the o r d e r i s m a i l e d t o t h e p a r t i e s , 
one o f t h e p a r t i e s r e q u e s t s Board r e v i e w under ORS 656.295. ORS 
656 . 2 8 9 ( 3 ) . Requests f o r Board r e v i e w s h a l l be m a i l e d t o t h e 
Board and c o p i e s o f the r e q u e s t s h a l l be m a i l e d t o a l l p a r t i e s t o 
th e p r o c e e d i n g b e f o r e t h e Ref e r e e . ORS 656.295(2). Compliance 
w i t h ORS 656.295 r e q u i r e s t h a t s t a t u t o r y n o t i c e o f t h e r e q u e s t f o r 
r e v i e w be m a i l e d or a c t u a l n o t i c e be r e c e i v e d w i t h i n t h e s t a t u t o r y 
p e r i o d . Argonaut I n s u r a n c e Co. v. K i n g , 63 Or App 847, 852 (1983) 

" P a r t y " means a c l a i m a n t f o r compensation, t h e employer 
o f t h e i n j u r e d worker a t the ti m e o f i n j u r y and t h e i n s u r e r , i f 
any, o f such employer. ORS 656.005(19). A t t o r n e y s a r e n o t 
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i n c l u d e d w i t h i n t h e s t a t u t o r y d e f i n i t i o n o f " p a r t y . " Robert 
Casperson, 38 Van N a t t a 420, 421 (1986). 

Here, c l a i m a n t t i m e l y f i l e d a r e q u e s t f o r Board r e v i e w 
of the Referee's o r d e r . See ORS 656.289(3). F u r t h e r m o r e , 
i n c l u d e d w i t h c l a i m a n t ' s r e q u e s t , was her r e p r e s e n t a t i o n t h a t 
c o p i e s had been sent t o the o t h e r p a r t i e s . N e i t h e r t h e employer 
nor a r e p r e s e n t a t i v e from SAIF's main branch d i s p u t e s t h i s 
r e p r e s e n t a t i o n . Under these c i r c u m s t a n c e s , we f i n d t h a t c l a i m a n t 
t i m e l y m a i l e d a copy o f her r e q u e s t f o r Board r e v i e w t o a l l 
p a r t i e s t o t h e p r o c e e d i n g . See ORS 6 5 6 . 2 9 5 ( 2 ) ; Argonaut I n s u r a n c e 
Co. v. K i n g , supra. Consequently, we c o n c l u d e t h a t we have 
j u r i s d i c t i o n t o c o n s i d e r her r e q u e s t f o r r e v i e w . 

A c c o r d i n g l y , t h e m o t i o n t o d i s m i s s i s d e n i e d . SAIF's 
respondent's b r i e f s h a l l be due 14 days f r o m t h e date o f t h i s 
o r d e r . C l a i m a n t ' s r e p l y b r i e f , i f any, s h a l l be due seven days 
from the d a t e of m a i l i n g of SAIF's b r i e f . T h e r e a f t e r , t h i s case 
w i l l be d o c k e t e d f o r Board r e v i e w . 

IT IS SO ORDERED. 
RONALD G. HANSEN, Claimant WCB 83-03734 & 84-09893 
Hayner, Stebbins, et a l . , Claimant's Attorneys May 24, 1988 
Foss, W h i t t y , et a l . , Defense Attorneys Order on Remand 

T h i s m a t t e r i s b e f o r e the Board on remand from t h e Court 
of Appeals. Hansen v. Weyerhaeuser Company, 89 Or App 349 
( 1 9 8 8 ) . The c o u r t has concluded t h a t c l a i m a n t ' s second s t a y a t 
the p a i n c e n t e r i s compensable. Consequently, t h i s case has been 
remanded f o r the "payment of medical b e n e f i t s f o r the p e r i o d 
November 26 t o December 13, 1984, a t the Western Pain Center." 

A c c o r d i n g l y , the s e l f - i n s u r e d employer i s d i r e c t e d t o 
pay medical b e n e f i t s from November 26, 1984 t o December 13, 1984, 
the p e r i o d of time which c o i n c i d e s w i t h c l a i m a n t ' s second s t a y a t 
the Western Pain Center. 

IT IS SO ORDERED. 
JOHN SCRIVNER, Claimant WCB 87-12102 
Pozzi, et a l . , Claimant's Attorneys May 24, 1988 
Moscato & Byerly, Defense Attorneys Order of Dismissal 

The s e l f - i n s u r e d employer has moved the Board f o r an 
o r d e r d i s m i s s i n g c l a i m a n t ' s request f o r review on the ground t h a t 
t h e r e q u e s t was u n t i m e l y f i l e d and t h a t n o t i c e of the r e q u e s t was 
not t i m e l y p r o v i d e d t o the o t h e r p a r t i e s . The motion i s g r a n t e d . 

FINDINGS 

The Referee's o r d e r i s s u e d March 30, 1988. C l a i m a n t ' s 
request f o r r e v i e w , dated May 2, 1988, was r e c e i v e d by the Board 
on May 3, 1988. The request i n c l u d e d a c e r t i f i c a t e o f p e r s o n a l 
s e r v i c e by m a i l upon the employer, i t s p r o c e s s i n g agent and i t s 
a t t o r n e y . The c e r t i f i c a t e i n d i c a t e d t h a t a copy of the r e q u e s t 
had been m a i l e d t o the employer and i t s r e p r e s e n t a t i v e s on May 2, 
1988. 

The r e q u e s t f o r Board review was f i l e d more than 30 days 
a f t e r t he date of the Referee's o r d e r . Furthermore, n e i t h e r t h e 
employer nor i t s r e p r e s e n t a t i v e s r e c e i v e d n o t i c e of t h e r e q u e s t 
f o r r e view w i t h i n 30 days a f t e r the Referee's o r d e r . 
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CONCLUSIONS 

A Referee' s order i s f i n a l u n l e s s , w i t h i n 30 days a f t e r 
the date on which a copy of the order i s m a i l e d t o the p a r t i e s , 
one o f the p a r t i e s r e q u e s t s Board review under ORS 656.295. ORS 
656.289(3). Requests f o r Board review s h a l l be m a i l e d t o t h e 
Board and cop i e s of the request s h a l l be ma i l e d t o a l l p a r t i e s t o 
the p r o c e e d i n g b e f o r e the Referee. ORS 656.295(2). Compliance 
w i t h ORS 656.295 r e q u i r e s t h a t s t a t u t o r y n o t i c e of the req u e s t f o r 
review be m a i l e d or a c t u a l n o t i c e be r e c e i v e d w i t h i n t h e s t a t u t o r y 
p e r i o d . Argonaut Insurance Co. v. King, 63 Or App 847, 852 (1983). 

Here, the 30th day a f t e r t h e Referee's March 30, 1988 
or d e r was A p r i l 29, 1988. Inasmuch as c l a i m a n t ' s r e q u e s t f o r 
Board review was f i l e d a f t e r A p r i l 29, 1988, i t was u n t i m e l y . 
Moreover, n e i t h e r t h e employer nor i t s r e p r e s e n t a t i v e s were t i m e l y 
p r o v i d e d w i t h , or r e c e i v e d a c t u a l knowledge o f , t h e req u e s t w i t h i n 
t h e s t a t u t o r y 30-day p e r i o d . Consequently, we l a c k j u r i s d i c t i o n 
t o review the Referee's o r d e r , which has become f i n a l by o p e r a t i o n 
o f law. See ORS 656.289(3); 656.295(2); Argonaut Insurance v. 
Ki n g , supra. 

A c c o r d i n g l y , t h e request f o r Board review i s d i s m i s s e d . 

IT IS SO ORDERED. 

LELAND SMITH, Claimant Own Motion 88-0308M 
Huffman, et a l . , Claimant's Attorneys May 24, 1988 
SAIF Corp Legal, Defense Attorney Own Motion Order 

SAIF C o r p o r a t i o n has s u b m i t t e d t o the Board c l a i m a n t ' s 
c l a i m f o r an a l l e g e d worsening of h i s June 14, 1977 i n d u s t r i a l 
i n j u r y . Claimant's a g g r a v a t i o n r i g h t s have e x p i r e d . SAIF has 
a u t h o r i z e d the s u r g e r y and recommends t h a t the Board reopen t he 
c l a i m f o r the payment of temporary t o t a l d i s a b i l i t y compensation. 

The Board, by ord e r dated A p r i l 15, 1988, denied 
c l a i m a n t ' s e a r l i e r request f o r own motion r e l i e f . Claimant now 
shows t h a t s u r g e r y i s necessary f o r h i s compensable c o n d i t i o n and 
ag a i n asks t h a t the c l a i m be reopened f o r t h e payment o f 
b e n e f i t s . Pursuant t o ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) , we may e x e r c i s e our "Own 
Mo t i o n " a u t h o r i t y when we f i n d t h a t t h e r e i s a worsening o f a. 
compensable i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t or o u t p a t i e n t 
s u r g e r y or o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . I n such 
cases, we are a u t h o r i z e d t o award temporary d i s a b i l i t y 
compensation commencing from the time the worker i s a c t u a l l y 
h o s p i t a l i z e d or undergoes o u t p a t i e n t s u r g e r y . 

F o l l o w i n g our review of t h i s r e c o r d , we are persuaded 
t h a t c l a i m a n t ' s compensable i n j u r y has worsened r e q u i r i n g 
s u r g e r y . A c c o r d i n g l y , c l a i m a n t ' s c l a i m i s reopened w i t h temporary 
t o t a l d i s a b i l i t y compensation t o commence the date o f the s u r g e r y 
and t o c o n t i n u e u n t i l c l a i m a n t r e t u r n s t o h i s r e g u l a r work a t h i s 
r e g u l a r wage or i s m e d i c a l l y s t a t i o n a r y , whichever i s e a r l i e r . 
Reimbursement from the Reopened Claims Reserve i s a u t h o r i z e d t o 
the e x t e n t a l l o w e d under ORS 656.625 and OAR 436, D i v i s i o n 45. 
When a p p r o p r i a t e , t h e c l a i m s h a l l be c l o s e d by the i n s u r e r 
p u r s u a n t t o OAR 438-12-055. 

IT' IS SO ORDERED. 
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BERRELL D. VINYARD, Claimant WCB 86-12091 
Bechtold & L a i r d , Claimant's Attorneys May 24, 1988 
Brian L. Pocock, Defense Attorney Order on Review 

Reviewed by Board Members Johnson and C r i d e r . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee 
Brown's o r d e r t h a t : ( 1 ) s e t a s i d e i t s p a r t i a l d e n i a l o f m e d i c a l 
s e r v i c e s f o r c l a i m a n t ' s lumbar spin e c o n d i t i o n ; and (2) s e t a s i d e 
i t s d e n i a l o f reimbursement o f mileage i n c u r r e d f o r m e d i c a l 
t r e a t m e n t . We a f f i r m . 

ISSUES 

(1) C o m p e n s a b i l i t y o f c h i r o p r a c t i c t r e a t m e n t f o r 
c l a i m a n t ' s lumbar s p i n e c o n d i t i o n . 

(2) Reimbursement f o r c l a i m a n t ' s m i l e a g e expenses 
i n c u r r e d f o r m e d i c a l t r e a t m e n t . 

FINDINGS OF FACT 

Cl a i m a n t was i n j u r e d i n a motor v e h i c l e a c c i d e n t on 
December 2, 1977. Claimant was a passenger i n t h e employer's 
company bus. The bus h i t another c a r , went down a t e n f o o t bank 
and e v e n t u a l l y h i t a c u l v e r t . Claimant s u s t a i n e d compensable 
i n j u r i e s t o h i s lumbar and c e r v i c a l s p i n e . 

C l a i m a n t f e l t immediate p a i n i n h i s neck and low back. 
He sought m e d i c a l t r e a t m e n t t h a t same day and was diagnosed as 
having a s t r a i n o f t h e lumbar and c e r v i c a l s p i n e . 

C l a i m a n t has been t r e a t i n g h i s lumbar s p i n e c o n d i t i o n 
w i t h Dr. Harper, c h i r o p r a c t o r , s i n c e June 1978. Dr. Harper i s t h e 
o n l y c h i r o p r a c t i c p h y s i c i a n on t h e "South Coast" who p r o v i d e s 
' D i r e c t Non-Forced Technique 1 t r e a t m e n t (DNFT). A l t h o u g h t h e r e 
are v a r i o u s s c h o o l s o f c h i r o p r a c t i c m e d i c i n e , some f a v o r i n g 
m a n i p u l a t i v e t r e a t m e n t and some more p a s s i v e c a r e such as DNFT, 
DNFT i s r e c o g n i z e d i n t h e c h i r o p r a c t i c p r o f e s s i o n as a form o f 
t r e a t m e n t . 

T h i s t r e a t m e n t i s p a l l i a t i v e . I t has p r o v i d e d c l a i m a n t 
s ymptomatic r e l i e f on a tw i c e - p e r - m o n t h b a s i s f o r n i n e y e a r s . 
These t r e a t m e n t s have r e l i e v e d h i s p a i n and a l l o w e d him t o 
c o n t i n u e w o r k i n g . 

The employer p a i d c l a i m a n t ' s round t r i p m i l e a g e t o 
r e c e i v e these t r e a t m e n t s from June 1978, u n t i l September 30, 
1985. A f t e r September 30, 1985, t h e employer stopped p a y i n g 
m i l e a g e . 

On J u l y 25, 1986, c l a i m a n t underwent an independent 
m e d i c a l e x a m i n a t i o n performed by Dr. H o w e l l , o s t e o p a t h . On 
August 27, 1986, t h e employer i s s u e d i t s p a r t i a l d e n i a l o f 
c l a i m a n t ' s lumbar s p i n e c o n d i t i o n . I t d i d not deny c l a i m a n t ' s 
c e r v i c a l s p i n e c o n d i t i o n . 

DNFT t r e a t m e n t p r o v i d e d by Dr. Harper i s a r e c o g n i z e d 
method o f c h i r o p r a c t i c t r e a t m e n t . 

Claimant i s a c r e d i b l e w i t n e s s . 
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Dr. F e c h t e l reviewed c l a i m a n t ' s medical r e c o r d s , b u t d i d 
n o t examine him a t any t i m e . 

CONCLUSIONS OF LAW AND OPINION 

(1) C o m p e n s a b i l i t y o f t r e a t m e n t f o r c l a i m a n t ' s lumbar s p i n e 
c o n d i t i o n . 

The employer contends t h a t t h e type o f c h i r o p r a c t i c 
t r e a t m e n t c l a i m a n t r e c e i v e s from Dr. Harper i s n e i t h e r reasonable 
and necessary nor r e l a t e d t o h i s compensable i n j u r y . 

I n o r d e r t o prove c o m p e n s a b i l i t y o f m e d i c a l s e r v i c e s , 
c l a i m a n t must prove they a re b o t h reasonable and necessary as a 
r e s u l t o f h i s o r i g i n a l compensable i n j u r y . Wetzel v. Goodwin 
Bros. , 50 Or App 101 (1 9 8 1 ) . ORS 656.245 i n d i c a t e s t h a t m e d i c a l 
s e r v i c e s oug-ht t o be p r o v i d e d " f o r c o n d i t i o n s r e s u l t i n g from t h e 
i n j u r y f o r such p e r i o d as t h e n a t u r e o f t h e i n j u r y o r t h e process 
o f t h e rec o v e r y r e q u i r e s , i n c l u d i n g such medical s e r v i c e s as may 
be r e q u i r e d a f t e r d e t e r m i n a t i o n o f permanent d i s a b i l i t y . " OAR 
436-10-040(1)(a) s t a t e s t h a t s e r v i c e s which are unnecessary or 
i n a p p r o p r i a t e a c c o r d i n g t o acc e p t e d p r o f e s s i o n a l s t a n d a r d s are not 
r e i m b u r s a b l e . 

Here, t h e ty p e o f t r e a t m e n t p r o v i d e d by Dr. Harper i s a 
r e c o g n i z e d method o f t r e a t m e n t p r e f e r r e d by some q u a l i f i e d 
c h i r o p r a c t o r s . That Dr. F e c h t e l , h i m s e l f , does not p r e s c r i b e such 
n o n m a n i p u l a t i v e t r e a t m e n t , r e n d e r s i t n e i t h e r unorthodox nor 
i n a p p r o p r i a t e . 

Dr. F e c h t e l o p i n e d t h a t t h e t y p e o f i n j u r y c l a i m a n t 
s u s t a i n e d always r e s o l v e s w i t h i n a p e r i o d o f t h r e e months. He 
di s m i s s e d a c a u s a l r e l a t i o n s h i p between t h e car a c c i d e n t and 
c l a i m a n t ' s low back c o m p l a i n t s . He d i d n o t , however, o f f e r a 
w e l l - r e a s o n e d o p i n i o n as t o why c l a i m a n t ' s symptoms are n o t 
r e l a t e d t o t h e a c c i d e n t . Moreover, Dr. F e c h t e l t e s t i f i e d t h a t he 
c o n s i d e r e d c l a i m a n t ' s low back c o n d i t i o n noncompensable because 
c l a i m a n t was asymptomatic f o r a p e r i o d o f ti m e b e f o r e he began 
t r e a t i n g w i t h Dr. Harper. However, c l a i m a n t c r e d i b l y t e s t i f i e d 
t h a t he had not been asymptomatic. Inasmuch as Dr. F e c h t e l ' s 
o p i n i o n i s n e i t h e r w e l l - r e a s o n e d nor based on a complete and 
a c c u r a t e h i s t o r y , we f i n d h i s o p i n i o n u n p e r s u a s i v e . 

Dr. Howell c o u l d not e x p l a i n t h e e t i o l o g y o f c l a i m a n t ' s 
low back spasms. He focused h i s e x a m i n a t i o n on c l a i m a n t ' s 
s a c r o i l i a c r a t h e r than s p e c i f i c a l l y on c l a i m a n t ' s low back. 
Dr.. Howell d i d n o t e , however, t h a t t h e r e was a 60 p e r c e n t 
n a r r o w i n g o f t h e L4-L5 r e g i o n o f c l a i m a n t ' s lumbar s p i n e as w e l l 
as bony p r o t r u s i o n s and bone s p u r s . He opined t h a t these 
a b n o r m a l i t i e s i n c l a i m a n t ' s spine were n o t r e l a t e d t o t h e i n j u r i e s 
i n c u r r e d i n t h e a c c i d e n t . He o f f e r e d no e x p l a n a t i o n o f t h e o r i g i n 
o f these a b n o r m a l i t i e s . 

Dr. Harper, c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r , has 
t r e a t e d c l a i m a n t f o r a lumbar c o n d i t i o n t h a t i s c o n s i s t e n t w i t h 
-the a b n o r m a l i t i e s found by Dr. Ho w e l l . Claimant never complained 
of p a i n i n h i s s a c r o i l i a c and t e s t i f i e d t h a t he r e c e i v e d t r e a t m e n t 
from Dr. Harper f o r h i s low back. Dr. Harper opined t h a t 
c l a i m a n t ' s ongoing symptoms are a d i r e c t r e s u l t o f h i s work 
r e l a t e d car a c c i d e n t . 
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The t r e a t i n g p h y s i c i a n ' s o p i n i o n i s e n t i t l e d t o g r e a t 
w e i g h t l a c k i n g p e r s u a s i v e reason t o do o t h e r w i s e . Weiland v. 
SAIF, 74 Or App 317 ( 1 9 8 5 ) . I n the i n s t a n t case, we are persuaded 
by Dr. Harper's o p i n i o n t h a t c l a i m a n t ' s c u r r e n t symptoms a r e a 
d i r e c t r e s u l t o f h i s i n j u r y , as w e l l as reasonable and nece s s a r y . 
Both Dr. F e c h t e l and Dr. Howell's o p i n i o n s a re f l a w e d . 
Dr. F e c h t e l d i d not have a c c u r a t e i n f o r m a t i o n and t h e r e f o r e , 
i n c o r r e c t l y t h o u g h t c l a i m a n t had been asymptomatic b e f o r e he 
sought t r e a t m e n t from Dr. Harper. Dr. Howell d i d not f o c u s on the 
area where c l a i m a n t e x p e r i e n c e s p a i n and o f f e r e d no e x p l a n a t i o n as 
t o why t h e a b n o r m a l i t i e s found i n the p a i n p r o d u c i n g lumbar area 
were n o t r e l a t e d t o c l a i m a n t ' s a c c i d e n t . 

C onsequently, we conclude t h a t ongoing c h i r o p r a c t i c 
t r e a t m e n t s a re reasonable and necessary. 

(2) Reimbursement f o r c l a i m a n t ' s m i leage expenses i n c u r r e d f o r 
m e d i c a l t r e a t m e n t . 

Dr. Harper i s t h e o n l y d o c t o r on t h e "South Coast" who 
p r o v i d e s DNFT t r e a t m e n t . As t h i s t r e a t m e n t i s n ot a v a i l a b l e near 
c l a i m a n t ' s r e s i d e n c e he must t r a v e l t o r e c e i v e i t . C l a i m a n t ' s 
m i l e a g e expense i s compensable. OAR 436-60-050(4). 

C l a i m a n t ' s c o u n s e l i s s t a t u t o r i l y e n t i t l e d t o a 
r e a s o n a b l e , c a r r i e r - p a i d a t t o r n e y f e e f o r s e r v i c e s r e n d e r e d on 
Board r e v i e w . See ORS 656.382(2). Such a f e e i s d e f i n e d as an 
"assessed f e e " . OAR 438-15-005(2). However, we cannot a u t h o r i z e 
an assessed f ee un l e s s c l a i m a n t ' s c o u n s e l f i l e s a s t a t e m e n t o f 
s e r v i c e s . See OAR 438-15-010(5). Because no s t a t e m e n t o f 
s e r v i c e s has been r e c e i v e d t o d a t e , an assessed f e e s h a l l not be 
a u t h o r i z e d . 

ORDER 
> 

The Referee's order dated December 23, 1987 i s 
a f f i r m e d . The Board approves a c l i e n t p a i d f e e not t o exceed $400. 

TANA L. WILSON, Claimant WCB 87-16385 
Vick & Gutzler, Claimant's Attorneys May 24, 1988 
Rick Dawson (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members Johnson and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w of Referee Myers' o r d e r t h a t 
r e j e c t e d her re q u e s t f o r an a t t o r n e y fee f o r t h e SAIF 
C o r p o r a t i o n ' s a l l e g e d l y unreasonable f a i l u r e t o c l o s e her accep t e d 
c l a i m f o r a n o n d i s a b l i n g neck and low back i n j u r y . 

ISSUES 

1. Whether t h e Referee should have d i s m i s s e d c l a i m a n t ' s 
r e q u e s t f o r h e a r i n g f o r l a c k o f j u r i s d i c t i o n . 

2. I f n o t , whether c l a i m a n t ' s r e q u e s t f o r an a t t o r n e y 
f e e f o r SAlF's f a i l u r e t o c l o s e her c l a i m i s p r e c l u d e d by t h e 
d o c t r i n e o f r e s j u d i c a t a . 

3. I f n o t , whether SAIF's f a i l u r e t o c l o s e t h e c l a i m 
e n t i t l e s c l a i m a n t t o an a t t o r n e y f e e under ORS 65 6 . 3 8 2 ( 1 ) . 
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FINDINGS OF FACT 

Cla i m a n t compensably i n j u r e d her low back and neck i n 
January 1981 when she t r i p p e d over a box and f e l l . down. She 
missed no work, but sought m e d i c a l t r e a t m e n t . Her low back p a i n 
r e s o l v e d w i t h i n a few weeks. Her neck p a i n c o n t i n u e d and she 
r e c e i v e d o c c a s i o n a l t r e a t m e n t s f o r those symptoms from Dr. B u e l l , 
an o s t e o p a t h . SAIF i s s u e d a n o t i c e of c l a i m acceptance on 
February 9, 1981, which c l a s s i f i e d the c l a i m as n o n d i s a b l i n g . 

I n September 1982, c l a i m a n t e x p e r i e n c e d an episode of 
low back p a i n and sought m e d i c a l t r e a t m e n t . She was examined by 
c o n s u l t i n g p h y s i c i a n s who expressed d i f f e r e n t o p i n i o n s r e g a r d i n g 
t h e c a u s a l r e l a t i o n between her low back p a i n and t h e January 1981 
i n d u s t r i a l i n j u r y . SAIF i s s u e d an a g g r a v a t i o n d e n i a l on 
January 26, 1983 which disavowed any such c a u s a l r e l a t i o n . 
C l a i m a n t t i m e l y r e q u e s t e d a h e a r i n g on t h e d e n i a l . 

Claimant and SAIF e n t e r e d i n t o a d i s p u t e d c l a i m 
s e t t l e m e n t on December 20, 1983. The document was e n t i t l e d 
" S t i p u l a t i o n and Order o f S e t t l e m e n t Regarding P a r t i a l D e n i a l 
I s s u e d January 26, 1983" and r e f e r e n c e d t h e WCB case number 
a s s o c i a t e d w i t h c l a i m a n t ' s r e q u e s t f o r h e a r i n g on t h e d e n i a l . 
A f t e r r e c i t i n g t h e substance o f t h e d i s p u t e between t h e p a r t i e s , 
t h e document s t a t e d i n p e r t i n e n t p a r t : 

" I t i s t h e b e l i e f o f t h e p a r t i e s t h a t a bona 
f i d e d i s p u t e e x i s t s as t o t h e c o m p e n s a b i l i t y 
of t h e lumbar or low back c o n d i t i o n o f t h e 
Claimant as i t c u r r e n t l y e x i s t s , w i t h o u t , 
however, a f f e c t i n g t h e compensable 
c o n d i t i o n , which s h a l l remain accepted, 
t o - w i t : t h e c e r v i c a l a r e a ; and t h a t t h e 
c o m p e n s a b i l i t y o f the lumbar area o n l y s h a l l 
be s e t t l e d . . . . The Cl a i m a n t has been 
a d v i s e d by her a t t o r n e y s and f u l l y 
u n derstands t h a t t h e c e r v i c a l c o n d i t i o n w i l l 
remain compensable, but t h a t t h e employer 
and c a r r i e r s h a l l have no f u r t h e r 
r e s p o n s i b i l i t y a r i s i n g o u t o f the January 8, 
1981, i n j u r y f o r the c u r r e n t low back 
c o n d i t i o n or any me d i c a l b i l l s or d i s a b i l i t y 
r e l a t e d t h e r e t o . " 

A l a t e r paragraph added: " I t i s und e r s t o o d and agreed t h a t t h i s 
s e t t l e m e n t i s i n f u l l s e t t l e m e n t o f a l l i s s u e s r a i s e d or r a i s a b l e 
i n t h e above e n t i t l e d m a t t e r . " The s e t t l e m e n t was approved and 
c l a i m a n t ' s h e a r i n g r e q u e s t on SAIF's a g g r a v a t i o n d e n i a l was 
d i s m i s s e d w i t h p r e j u d i c e by Referee Howell on December 23, 1983. 

On October 27, 1987, c l a i m a n t requested a h e a r i n g on t h e 
i s s u e s o f p e n a l t i e s and a t t o r n e y f e e s a l l e g i n g t h a t SAIF had 
unre a s o n a b l y f a i l e d t o c l o s e c l a i m a n t ' s accepted January 1981 
i n d u s t r i a l i n j u r y c l a i m . As of t h e t i m e o f the h e a r i n g on 
December 22, 1987, SAIF had not i s s u e d a n o t i c e o f c l a i m c l o s u r e 
or s u b m i t t e d t h e c l a i m t o t h e E v a l u a t i o n D i v i s i o n f o r c l o s u r e . 
C l a i m a n t was m e d i c a l l y s t a t i o n a r y by January 1, 1982 a t t h e l a t e s t . 

OPINION AND CONCLUSIONS 

J u r i s d i c t i o n 

A c l a i m f o r a g g r a v a t i o n o f an accepted n o n d i s a b l i n g 
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i n j u r y must be f i l e d w i t h i n f i v e y e a r s o f the date o f i n j u r y . ORS 
6 5 6 . 2 7 3 ( 4 ) ( b ) . There i s no d e a d l i n e f o r r e q u e s t i n g a h e a r i n g on 
t h e i s s u e s of p e n a l t i e s and a t t o r n e y f e e s . See ORS 6 5 6 . 2 8 3 ( 1 ) ; 
656.319. 

C l a i m a n t r e q u e s t e d a h e a r i n g i n October 1987 on t h e 
i s s u e s o f p e n a l t i e s and a t t o r n e y f e e s f o r SAIF's f a i l u r e t o c l o s e 
her c l a i m f o r a January 1981 n o n d i s a b l i n g i n j u r y . The r e q u e s t d i d 
not r a i s e and does not i n v o l v e a c l a i m f o r a g g r a v a t i o n . The 
l i m i t a t i o n o f ORS 6 5 6 . 2 7 3 ( 4 ) ( b ) , t h e r e f o r e , i s i n a p p l i c a b l e . No 
o t h e r t i m e l i m i t a t i o n a p p l i e s t o c l a i m a n t ' s r e q u e s t f o r h e a r i n g . 
The R e f e r e e , t h e r e f o r e , had j u r i s d i c t i o n t o e n t e r t a i n c l a i m a n t ' s 
r e q u e s t . 

Res J u d i c a t a 

The d o c t r i n e o f res j u d i c a t a p r e c l u d e s r e l i t i g a t i o n o f 
c l a i m s and i s s u e s p r e v i o u s l y a d j u d i c a t e d . N o r t h Clackamas School 
D i s t r i c t v. Wh i t e , 305 Or 48, 50, m o d i f i e d , 305 Or 468 ( 1 9 8 8 ) . 
"Claim p r e c l u s i o n " i s t h e name f o r the p r e c l u s i v e e f f e c t o f a 
p r i o r a d j u d i c a t i o n on a c l a i m and " i s s u e p r e c l u s i o n " f o r t h e 
p r e c l u s i v e e f f e c t o f a p r i o r a d j u d i c a t i o n on an i s s u e . I d • ; 
Restatement (Second) o f Judgments, I n t r o d u c t i o n a t 1-5 ( 1 9 8 2 ) . 

The r u l e of c l a i m p r e c l u s i o n i s t h a t i f a c l a i m i s 
l i t i g a t e d t o f i n a l judgment, t he judgment p r e c l u d e s a subsequent 
a c t i o n between t h e same p a r t i e s on the same c l a i m or any p a r t 
t h e r e o f . I d . §§ 17-19, 24; see a l s o Carr v. A l l i e d P l a t i n g Co., 
81 Or App TOT, 309 ( 1 9 8 6 ) ; M i l l i o n v. SAIF, 45 Or App 1097, 1102, 
rev den 289 Or 337 ( 1 9 8 0 ) . A c l a i m or cause of a c t i o n i s an 
aggregate o f o p e r a t i v e f a c t s which compose a s i n g l e o c c a s i o n f o r 
j u d i c i a l r e l i e f . Carr v. A l l i e d P l a t i n g Co., sup r a , 81 Or App a t 
310. The number of o p e r a t i v e f a c t s viewed as p a r t o f t h e same 
c l a i m must be d e t e r m i n e d upon the b a s i s o f p r a c t i c a l 
c o n s i d e r a t i o n s such as whether the f a c t s a re r e l a t e d i n t i m e , 
space, o r i g i n , or m o t i v a t i o n , whether t h e y form a c o n v e n i e n t t r i a l 
u n i t , and whether t h e i r t r e a t m e n t as a u n i t conforms t o t h e 
p a r t i e s ' e x p e c t a t i o n s . Restatement (Second) of Judgments § 24(2) 
( 1 9 8 2 ) ; see a l s o Dean v. E x o t i c Veneers, I n c . , 271 Or 188, 192-93 
( 1 9 7 5 ) ; Carr v. A l l i e d P l a t i n g Co., sup r a , 81 Or App a t 310. The 
e f f e c t o f t h e r u l e o f c l a i m p r e c l u s i o n may be l i m i t e d or 
e l i m i n a t e d by agreement o f the p a r t i e s . Restatement (Second) o f 
Judgments § 2 6 ( l ) ( a ) ( 1 9 8 2 ) . 

The r u l e o f i s s u e p r e c l u s i o n i s t h a t i f an i s s u e o f f a c t 
or law i s a c t u a l l y l i t i g a t e d and determined by a v a l i d and f i n a l 
judgment and the d e t e r m i n a t i o n i s e s s e n t i a l t o t h e judgment, t h e 
d e t e r m i n a t i o n i s c o n c l u s i v e i n a subsequent a c t i o n between t h e 
p a r t i e s , whether on t h e same or a d i f f e r e n t c l a i m . N o r t h 
Clackamas School D i s t r i c t v. White, s u p r a , 305 Or a t 53; 
Restatement (Second) o f Judgments § 27 ( 1 9 8 2 ) . 

A Referee's o r d e r a p p r o v i n g a d i s p u t e d c l a i m s e t t l e m e n t 
and d i s m i s s i n g a c l a i m a n t ' s r e q u e s t f o r h e a r i n g i s a "judgment" 
w i t h i n t h e meaning o f the above r u l e s . See ORS 656 . 2 8 9 ( 4 ) ; 
P r o c t o r v. SAIF, 68 Or App 333, 335-36 ( 1 9 8 4 ) ; Ronald G. H i l l , 37 
Van N a t t a 14, 15 ( 1 9 8 5 ) ; c f . N o r t h Clackamas School D i s t r i c t v. 
W h i t e , s u p r a , 305 Or a t 51-53 ( t h e d o c t r i n e o f res j u d i c a t a 
g e n e r a l l y a p p l i e s t o work e r s ' compensation l i t i g a t i o n ) . 

The c l a i m which was t h e s u b j e c t o f the d i s p u t e d c l a i m 
s e t t l e m e n t between c l a i m a n t and SAIF was c l a i m a n t ' s low back 
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a g g r a v a t i o n c l a i m . The p r e c l u s i v e e f f e c t o f the d i s p u t e d c l a i m 
s e t t l e m e n t was l i m i t e d by agreement o f the p a r t i e s t o a l l i s s u e s 
r a i s e d or r a i s a b l e i n c o n n e c t i o n w i t h t h a t c l a i m . The s u b j e c t o f 
the c u r r e n t p r o c e e d i n g i s an a t t o r n e y f e e f o r SAIF's f a i l u r e t o 
c l o s e c l a i m a n t ' s o r i g i n a l c l a i m . The c u r r e n t p r o c e e d i n g has no 
c o n n e c t i o n w i t h c l a i m a n t ' s a g g r a v a t i o n c l a i m and hence t h e r u l e o f 
c l a i m p r e c l u s i o n does not a p p l y . The r u l e o f i s s u e p r e c l u s i o n 
does n o t a p p l y because the i s s u e o f SAIF's f a i l u r e t o c l o s e t h e 
o r i g i n a l c l a i m was not addressed i n and t h u s was not a c t u a l l y 
l i t i g a t e d by the d i s p u t e d c l a i m s e t t l e m e n t . Claimant's c u r r e n t 
r e q u e s t f o r an a t t o r n e y f e e , t h e r e f o r e , i s not b a r r e d by res 
j u d i c a t a . 

A t t o r n e y Fees 

A t t o r n e y fees may be assessed a g a i n s t an i n s u r e r which 
"unreasonably r e s i s t s the payment o f compensation." ORS 
656. 3 8 2 ( 1 ) ; F a i l u r e t o submit a c l a i m f o r c l o s u r e a f t e r a 
c l a i m a n t becomes m e d i c a l l y s t a t i o n a r y i s one form o f unreasonable 
r e s i s t a n c e t o t h e payment of compensation. L e s t e r v. Weyerhaeuser 
Co., 70 Or App 307, 311-12, rev den 298 Or 427 (1984) ; 
G e o r g i a - P a c i f i c v. A w m i l l e r , 64 Or App 56, 59-60 ( 1 9 8 3 ) . I n s u r e r s 
had a d u t y under t h e law i n e f f e c t a t t h e t i m e o f c l a i m a n t ' s 
i n j u r y t o c l o s e n o n d i s a b l i n g c l a i m s . Former ORS 656.268(3) 
( e f f e c t i v e January 1 , 1980; Or Laws 1979, ch 839, §§ 4(3) & 3 3 ) ; 
Webb v. SAIF, s u p r a , 83 Or App a t 390-91. An a t t o r n e y f e e may be 
assessed f o r f a i l u r e t o submit a c l a i m f o r c l o s u r e even i f no 
compensation u l t i m a t e l y i s due a t t h e t i m e o f c l o s u r e . Chester R. 
Rhodes, 38 Van N a t t a 1396, 1398 ( 1 9 8 6 ) ; see a l s o M i s c h e l v. 
P o r t l a n d General E l e c t r i c Co., 89 Or App 140, 143 ( 1 9 8 7 ) ; Spivey 
v. SAIF, 79 Or App 568, 572 ( 1 9 8 6 ) . But see Davidson v. SAIF, 80 
Or App 541, 544 (1986) . 

Cla i m a n t was m e d i c a l l y s t a t i o n a r y by January 1 , 1982 a t 
th e l a t e s t . SAIF has never t a k e n any s t e p s t o c l o s e c l a i m a n t ' s 
c l a i m and has o f f e r e d no e x p l a n a t i o n f o r i t s i n a c t i o n . We 
con c l u d e t h a t SAIF's f a i l u r e t o c l o s e t h e c l a i m i s unreasonable 
and t h a t c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o a reasonable a t t o r n e y 
f e e under ORS 656.382(1). 

A f e e awarded under ORS 656.382(1) i s an "assessed f e e " 
w i t h i n t h e meaning o f OAR 438-15-005(2). The Board may not award 
an assessed f e e u n t i l i t r e c e i v e s and c o n s i d e r s a s t a t e m e n t o f 
s e r v i c e s from t h e c l a i m a n t ' s a t t o r n e y . OAR 438-15-010(5). To 
d a t e , no s t a t e m e n t o f the s e r v i c e s rendered by c l a i m a n t ' s a t t o r n e y 
a t t h e h e a r i n g or Board l e v e l s has been r e c e i v e d . No f e e , 
t h e r e f o r e , can be awarded a t t h i s t i m e . 

ORDER 

The Referee's o r d e r dated December 29, 1987 i s r e v e r s e d . 

R0YCE D. ADAIR, Claimant WCB 86-09629 
Bi s c h o f f & Strooband, Claimant's Attorneys May 25, 1988 
Cowling & Heyse l l , Defense Attorneys Order on Review 

Reviewed by Board Members F e r r i s and C r i d e r . 

The i n s u r e r r e q u e s t s review of t h a t p o r t i o n o f Referee 
N i c h o l s ' o r d e r t h a t g r a n t e d c l a i m a n t permanent t o t a l d i s a b i l i t y , 
i n l i e u o f a D e t e r m i n a t i o n Order award of 40 p e r c e n t (128 degrees) 
unscheduled permanent d i s a b i l i t y f o r a back, neck and sho u l d e r 
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i n j u r y . On r e v i e w , the is s u e s are permanent t o t a l d i s a b i l i t y and, 
a l t e r n a t i v e l y , e x t e n t o f unscheduled permanent p a r t i a l d i s a b i l i t y . 

The Board a f f i r m s and adopts the o r d e r o f the Referee. 

Because c l a i m a n t has p r e v a i l e d over an i n s u r e r - i n i t i a t e d 
r equest f o r r e v i e w , h i s a t t o r n e y i s s t a t u t o r i l y e n t i t l e d t o a 
reas o n a b l e , c a r r i e r - p a i d a t t o r n e y fee f o r s e r v i c e s rendered on 
Board r e v i e w . See ORS 6 5 6 . 3 8 2 ( 2 ) Such a fee i s d e f i n e d as an 
"assessed f e e . " See OAR 4 3 8 - 1 5 - 0 0 5 ( 2 ) . However, we cannot 
a u t h o r i z e an assessed fee unless c l a i m a n t ' s a t t o r n e y f i l e s a 
statement of s e r v i c e s . See OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) . Because no 
statement of s e r v i c e s has been r e c e i v e d t o d a t e , an assessed f ee 
s h a l l not be a u t h o r i z e d . 

ORDER 

The Referee's order dated June 29, 1987 i s a f f i r m e d . A 
c l i e n t - p a i d f e e , not t o exceed $859, i s approved. 

DONALD P. BOND, Claimant WCB TP-88001 
Steven C. Yates, Claimant's Attorney May 25, 1988 
Rankin, VavRosky, et a l . , Defense Attorneys T h i r d Party D i s t r i b u t i o n Order 

Reconsideration 
C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f t h e Board's 

A p r i l 25, 1988 T h i r d P a r t y D i s t r i b u t i o n Order, which found t h a t 
t h e p a y i n g agency had e s t a b l i s h e d i t s e n t i t l e m e n t t o a l i e n f o r 
a n t i c i p a t e d f u t u r e m edical e x p e n d i t u r e s . S p e c i f i c a l l y , t h e r e c o r d 
e s t a b l i s h e d t h a t c l a i m a n t would r e q u i r e r o u t i n e " f o l l o w u p " c a r e 
w i t h h i s t r e a t i n g p h y s i c i a n t h r e e t i m e s a year and a d a i l y dosage 
o f a n t i - i n f l a m m a t o r y m e d i c a t i o n . Based on c l a i m a n t ' s l i f e 
e x p e c t a n c y , we were persuaded t h a t t h e p r e s e n t v a l u e o f t h i s 
f u t u r e m e d i c a l care exceeded t h e r e m a i n i n g balance o f t h e t h i r d 
p a r t y s e t t l e m e n t . Consequently, we d i r e c t e d c l a i m a n t ' s a t t o r n e y 
t o d i s t r i b u t e t h e remaining balance t o th e p a y i n g agency. 

E n c l o s i n g h i s " u n c o n t r o v e r t e d " a f f i d a v i t , c l a i m a n t 
contends t h a t he i s no l o n g e r t a k i n g t h e m e d i c a t i o n . F u r t h e r m o r e , 
he a s s e r t s t h a t he has no i n t e n t i o n o f r e t u r n i n g t o h i s t r e a t i n g 
p h y s i c i a n , u n l e s s h i s c o n d i t i o n worsens. 

I n s u b m i t t i n g h i s r e q u e s t f o r r e c o n s i d e r a t i o n and 
accompanying a f f i d a v i t , c l a i m a n t p r o v i d e s no e x p l a n a t i o n as t o why 
he p r e v i o u s l y acknowledged t h a t "some" m e d i c a t i o n c o u l d be 
"r e a s o n a b l y expected i n t h e f u t u r e . " Moreover, he does n o t 
e x p l a i n why the i n f o r m a t i o n s u b m i t t e d i n h i s a f f i d a v i t was n o t 
pr e s e n t e d p r i o r t o our o r d e r . 

We c o n s i d e r such a sub m i s s i o n a t t h i s t i m e h i g h l y 
s u s p e c t , p a r t i c u l a r l y when c l a i m a n t has a l r e a d y had an ample 
o p p o r t u n i t y t o p r e s e n t h i s case. We note t h a t c l a i m a n t a p p a r e n t l y 
had a d i f f e r e n t view of the s u f f i c i e n c y and development o f t h e 
r e c o r d b e f o r e we iss u e d our o r d e r . I n h i s l a s t communication t o 
th e Board p r i o r t o our d e c i s i o n , c l a i m a n t ' s c o u n s e l s t a t e d as 
f o l l o w s : 

°[A]s t h e passage of time s h o u l d have 
i n d i c a t e d , we are not g o i n g t o respond t o 
[ t h e p a y i n g agency's] p o s i t i o n w i t h r e g a r d 
t o t h e d i s t r i b u t i o n o f t h e t h i r d p a r t y 
f u n d s . A l l t h e m a t e r i a l s have been 
s u b m i t t e d and we have made our p o s i t i o n 
c l e a r . " (Emphasis added). 
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Under these c i r c u m s t a n c e s , we are not i n c l i n e d t o reopen 
t h e r e c o r d f o r t h e submi s s i o n o f c l a i m a n t ' s a f f i d a v i t . F i r s t , we 
c o n s i d e r t he p r e s e n t r e c o r d t o be s u f f i c i e n t t o s u s t a i n j u d i c i a l 
r e v i e w under ORS 656.298. Blackman v. SAIF, 60 Or App 446, 448 
( 1 9 8 2 ) . F u r t h e r m o r e , we are persuaded t h a t t h e evidence s u b m i t t e d 
a t t h i s t i m e was o b t a i n a b l e w i t h due d i l i g e n c e p r i o r t o t h e 
issua n c e of our d i s t r i b u t i o n o r d e r . To h o l d o t h e r w i s e , would 
p o t e n t i a l l y expose t h e Board t o an endless s t r i n g o f 
r e c o n s i d e r a t i o n r e q u e s t s and submissions o f a d d i t i o n a l e v i d e n c e , 
a l l designed t o respond t o c o n c l u s i o n s reached by a p r e v i o u s t h i r d 
p a r t y o r d e r . 

F i n a l l y , assuming arguendo t h a t t h e " u n c o n t r o v e r t e d " 
a f f i d a v i t was c o n s i d e r e d , our d e c i s i o n would remain t h e same. 
C o n s i d e r i n g t he u n t i m e l y submission o f c l a i m a n t ' s a f f i d a v i t and 
comparing i t w i t h t h e p r e s e n t r e c o r d , p a r t i c u l a r l y t h e o p i n i o n of 
t h e t r e a t i n g p h y s i c i a n , i t s i n c l u s i o n would n o t a l t e r our 
c o n c l u s i o n t h a t t h e p a y i n g agency has e s t a b l i s h e d i t s e n t i t l e m e n t 
t o t h e r e m a i n i n g b alance o f the proceeds from t h e t h i r d p a r t y 
s e t t l e m e n t . 

A c c o r d i n g l y , t h e request f o r r e c o n s i d e r a t i o n i s g r a n t e d 
and our A p r i l 25, 1988 o r d e r w i t h d r a w n . On r e c o n s i d e r a t i o n , as 
supplemented h e r e i n , we adhere t o and r e p u b l i s h our A p r i l 25, 1988 
T h i r d P a r t y D i s t r i b u t i o n Order i n i t s e n t i r e t y , e f f e c t i v e t h i s 
d a t e . 

IT IS SO ORDERED. 

EARL F. CHILDERS, Claimant WCB 85-14969 
Eddy Swearinger, Claimant's Attorney May 25, 1988 
G a r r e t t , et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members C r i d e r and F e r r i s . 

The i n s u r e r r e q u e s t s review o f those p o r t i o n s o f Referee 
W i l s o n ' s o r d e r which found t h a t : (1) i t u n i l a t e r a l l y t e r m i n a t e d 
c l a i m a n t ' s temporary t o t a l d i s a b i l i t y b e n e f i t s ; ( 2 ) i t 
i m p e r m i s s i b l y i s s u e d a d e n i a l p r i o r t o t h e c l o s u r e o f c l a i m a n t ' s 
c l a i m ; and (3) c l a i m a n t ' s s m a l l r i g h t f i n g e r c l a i m had been 
p r e m a t u r e l y c l o s e d by a D e t e r m i n a t i o n Order. Cl a i m a n t 
c r o s s - r e q u e s t s r e v i e w o f those p o r t i o n s o f the Referee's o r d e r 
t h a t : (1) d e c l i n e d t o assess p e n a l t i e s and a t t o r n e y f e e s a g a i n s t 
the i n s u r e r f o r i t s a l l e g e d l y unreasonable t e r m i n a t i o n o f h i s 
temporary t o t a l d i s a b i l i t y b e n e f i t s ; and (2) d e c l i n e d t o award a 
g r e a t e r i n s u r e r - p a i d a t t o r n e y f e e . On t h e r e q u e s t , we a f f i r m ; on 
the c r o s s - r e q u e s t , we r e v e r s e and m o d i f y . 

ISSUES 

1. Whether t h e i n s u r e r u n i l a t e r a l l y t e r m i n a t e d 
c l a i m a n t ' s temporary t o t a l d i s a b i l i t y b e n e f i t s . 

2. Whether t h e i n s u r e r i m p e r m i s s i b l y i s s u e d a d e n i a l 
p r i o r t o t h e c l o s u r e o f c l a i m a n t ' s c l a i m . 

3. Whether c l a i m a n t ' s s m a l l r i g h t f i n g e r c l a i m was 
p r e m a t u r e l y c l o s e d by a D e t e r m i n a t i o n Order. 
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4. Whether p e n a l t i e s and a t t o r n e y f e e s s h o u l d be 
assessed f o r t h e i n s u r e r ' s a l l e g e d l y unreasonable t e r m i n a t i o n o f 
c l a i m a n t ' s temporary t o t a l d i s a b i l i t y b e n e f i t s . 

5. Whether c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o a g r e a t e r 
i n s u r e r - p a i d f e e tha n t h a t awarded by t h e Referee. 

FINDINGS OF FACT 

Claimant s u s t a i n e d a compensable i n j u r y t o h i s r i g h t 
l i t t l e f i n g e r i n September 1983. The i n j u r y r e s u l t e d i n a p a r t i a l 
s e v e r i n g of the f i n g e r and a p r o t r a c t e d p e r i o d o f i n f e c t i o n . I n 
a d d i t i o n t o t h i s i n j u r y , c l a i m a n t had p r e v i o u s l y severed p a r t o f 
h i s r i g h t r i n g f i n g e r i n 1973. 

I n March 1984, c l a i m a n t began s e r v i n g a p r i s o n sentence 
i n t h e S t a t e o f Nevada. One month l a t e r , the i n s u r e r t e r m i n a t e d 
h i s temporary t o t a l d i s a b i l i t y b e n e f i t s w i t h o u t e x p l a n a t i o n . I n 
May 1984, c l a i m a n t was examined by Dr. Becker, h i s t r e a t i n g 
o r t h o p e d i s t . Becker r e p o r t e d t h a t he had never observed a wound 
l i k e c l a i m a n t ' s f a i l t o h e a l w i t h i n t h r e e t o s i x weeks w i t h o u t 
wound m a n i p u l a t i o n . C l a i m a n t d i d not m a n i p u l a t e h i s wound. 

Claimant was r e l e a s e d from p r i s o n i n June 1985. A few 
months l a t e r , c l a i m a n t r e t u r n e d t o Dr. Becker. Becker f e l t t h a t 
c l a i m a n t was unable t o work a t t h a t t i m e due t o h i s p a i n f u l r i g h t 
hand. To r e l i e v e c l a i m a n t ' s symptoms, Becker recommended 
s u r g e r y . On October 2, 1985, c l a i m a n t underwent s u r g i c a l r e v i s i o n 
of h i s a m p u t a t i o n stumps and e x c i s i o n o f m u l t i p l e neuromas. A few 
days l a t e r , Becker reexamined c l a i m a n t and noted f o u r d i s t i n c t 
neuromas l o c a t e d i n the i n c i s i o n a l a r e a . Becker e x c i s e d t h e 
neuromas and a d v i s e d c l a i m a n t t o r e t u r n i n one week f o r s u t u r e 
removal and r e h a b i l i t a t i v e t h e r a p y . 

On October 10, 1985, t h e i n s u r e r i s s u e d a d e n i a l " f o r 
r e o p e n i n g o f [ c l a i m a n t ' s ] f i l e . " One week l a t e r , Dr. Becker noted 
t h a t c l a i m a n t ' s wound was h e a l i n g . Becker recommended 
r e h a b i l i t a t i v e t h e r a p y t h r e e t i m e s a week and reduced c l a i m a n t ' s 
p a i n m e d i c a t i o n from T y l e n o l w i t h Codeine t o Da r v o c e t . C l a i m a n t 
was t o r e t u r n i n one month f o r a f o l l o w - u p e x a m i n a t i o n . 

On October 28, 1985, a D e t e r m i n a t i o n Order i s s u e d 
f i n d i n g c l a i m a n t m e d i c a l l y s t a t i o n a r y on December 16, 1983. I n 
a d d i t i o n , t h e D e t e r m i n a t i o n Order awarded c l a i m a n t a few months o f 
temporary d i s a b i l i t y and 65 p e r c e n t scheduled permanent d i s a b i l i t y 
f o r l o s s of use of the r i g h t l i t t l e f i n g e r . 

At t h e ti m e of t h e D e t e r m i n a t i o n Order, no d o c t o r had 
r e p o r t e d t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y or had r e l e a s e d 
him t o work. 

CONCLUSIONS OF LAW 

1. U n i l a t e r a l T e r m i n a t i o n 

The Referee found t h a t t h e p r o c e s s i n g o f c l a i m a n t ' s 
c l a i m was imp r o p e r . We agree. 

Claims s h a l l not be c l o s e d nor temporary d i s a b i l i t y 
b e n e f i t s t e r m i n a t e d i f a worker has not become m e d i c a l l y 
s t a t i o n a r y or i s e n r o l l e d i n an a u t h o r i z e d t r a i n i n g program. 
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Former ORS 656.268(1). An i n s u r e r must c o n t i n u e t o pay temporary 
d i s a b i l i t y b e n e f i t s u n l e s s a worker has been r e l e a s e d t o r e t u r n t o 
r e g u l a r work by h i s a t t e n d i n g p h y s i c i a n . Former 65 6 . 2 6 8 ( 2 ) ; see 
a l s o V o l k v. SAIF, 73 Or App 643, 646 ( 1 9 8 5 ) ; Jackson v. SAIF, 7 
Or App 109 ( 1 9 7 1 ) . F u r t h e r , an i n s u r e r may not u n i l a t e r a l l y 
t e r m i n a t e an i n c a r c e r a t e d worker's temporary d i s a b i l i t y b e n e f i t s . 
Mickey A. T h r e s h e r , 39 Van N a t t a 456, r e c o n . 39 Van N a t t a 475 
( 1 9 8 7 ) ; L l o y d 0. F i s h e r , 39 Van N a t t a 5 ( 1 9 8 7 ) . 

Here, c l a i m a n t was i n c a r c e r a t e d i n March 1984. One 
month l a t e r , the i n s u r e r t e r m i n a t e d h i s temporary t o t a l 
d i s a b l i l i t y b e n e f i t s w i t h o u t e x p l a n a t i o n . At t h a t t i m e , no 
p h y s i c i a n had d e c l a r e d c l a i m a n t m e d i c a l l y s t a t i o n a r y or r e l e a s e d 
him t o r e t u r n t o r e g u l a r work. 

A c c o r d i n g l y , we conclude t h a t t h e i n s u r e r u n i l a t e r a l l y 
t e r m i n a t e d c l a i m a n t ' s temporary t o t a l d i s a b i l i t y b e n e f i t s and t h a t 
such b e n e f i t s should have c o n t i n u e d beyond A p r i l 1984 u n t i l p r o p e r 
t e r m i n a t i o n p u r s u a n t t o former ORS 656.268. 

2. P r e c l o s u r e D e n i a l 

The Referee s e t a s i d e the i n s u r e r ' s d e n i a l inasmuch as 
i t had i s s u e d p r i o r t o t h e c l o s u r e o f c l a i m a n t ' s c l a i m . We agree. 

A c l a i m may be reopened o n l y a f t e r i t has f i r s t been 
c l o s e d . ORS 656.273; ORS 656.278; see a l s o R o l l e r v. Weyerhaeuser 
Co., 67 Or App 583 ( 1 9 8 4 ) ; S a f s t r o m v. R i e d e l I n t e r n a t i o n a l , I n c . , 
65 Or App 728 (1983) . 

Here, t h e i n s u r e r denied " r e o p e n i n g " of c l a i m a n t ' s 
c l a i m . Y e t , a t the t i m e of the d e n i a l c l a i m a n t ' s c l a i m remained 
open and had not been c l o s e d . The d e n i a l was, t h e r e f o r e , an 
i m p e r m i s s i b l e p r e c l o s u r e d e n i a l and t h e Referee c o r r e c t l y s e t i t 
a s i d e . 

F u r t h e r m o r e , t h e i n s u r e r i s s u e d t h e d e n i a l on t h e 
grounds t h a t c l a i m a n t was a l l e g e d l y " m a n i p u l a t i n g t h e end o f [ h i s ] 
f i n g e r t o m a i n t a i n an i n f e c t i o n i n t h a t f i n g e r . " See ORS 
6 5 6 . 1 5 6 ( 1 ) . I n i t s d e n i a l , the i n s u r e r s t a t e d t h a t t h i s 
a l l e g a t i o n was s u p p o r t e d by "medical i n f o r m a t i o n . " 

However, t h e o n l y "medical i n f o r m a t i o n " o f wound 
m a n i p u l a t i o n was Dr. Becker's s p e c u l a t i v e r e p o r t o f May 1984. I n 
response t o the i n s u r e r ' s q u e s t i o n s r e g a r d i n g a l l e g e d wound 
m a n i p u l a t i o n , Becker merely s t a t e d he had never observed a wound 
such as c l a i m a n t ' s n o t h e a l f a s t e r w i t h o u t wound m a n i p u l a t i o n . 
None o f Becker's subsequent r e p o r t s or notes mentioned su s p e c t e d 
wound m a n i p u l a t i o n . Moreover, c l a i m a n t ' s u n c o n t r a d i c t e d t e s t i m o n y 
i s t h a t he d i d not m a n i p u l a t e h i s wound. 

On t h i s r e c o r d , we f i n d t h a t t h e i n s u r e r f a i l e d t o prove 
i t s a l l e g a t i o n o f wound m a n i p u l a t i o n . 

3. Premature Claim C l o s u r e 

The Referee found t h a t c l a i m a n t ' s c l a i m was p r e m a t u r e l y 
c l o s e d . We agree. 

Claims s h a l l not be c l o s e d i f a worker has not become 
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m e d i c a l l y s t a t i o n a r y or i s e n r o l l e d i n an a u t h o r i z e d t r a i n i n g 
program. Former ORS 656.268(1). 

Here, no p h y s i c i a n had d e c l a r e d c l a i m a n t m e d i c a l l y 
s t a t i o n a r y p r i o r t o t h e issuance of t h e October 1985 D e t e r m i n a t i o n 
Order. I n f a c t , Dr. Becker had e a r l i e r r e p o r t e d t h a t c l a i m a n t was 
unable t o work due t o p a i n i n h i s r i g h t hand. We c o n c l u d e , 
t h e r e f o r e , t h a t the October 1985 D e t e r m i n a t i o n Order p r e m a t u r e l y 
c l o s e d c l a i m a n t ' s c l a i m . 

F u r t h e r m o r e , t h e Referee a u t h o r i z e d t h e i n s u r e r t o 
o f f s e t " a l l b e n e f i t s p a i d a g a i n s t any sums o r d e r e d by t h e 
subsequent D e t e r m i n a t i o n Order." We f i n d t h a t t h e Referee's 
a u t h o r i z a t i o n o f an o f f s e t was i n c o r r e c t . Whether t h e i n s u r e r i s 
e n t i t l e d t o an o f f s e t and how much, i f any, s h o u l d be addressed a t 
the time o f c l a i m c l o s u r e . F i s h e r , s u p r a , 39 Van N a t t a a t 6; see 
a l s o R i c h a r d M. Deskins, 38 Van N a t t a 494, 497, recon 38 Van NaFFa 
494 (1986) . 

4. P e n a l t i e s and A t t o r n e y Fees 

A l t h o u g h t h e Referee found t h a t t h e i n s u r e r ' s p r o c e s s i n g 
of c l a i m a n t ' s c l a i m was improp e r , he d e c l i n e d t o assess p e n a l t i e s 
and a t t o r n e y fees because t h e r e were a l l e g e d l y no "sums due." We 
agree t h a t the i n s u r e r a c t e d i m p r o p e r l y , b u t d i s a g r e e t h a t t h e r e 
were no sums due a g a i n s t which t o assess p e n a l t i e s and a t t o r n e y 
f ees. 

As we found above, t h e i n s u r e r u n i l a t e r a l l y t e r m i n a t e d 
c l a i m a n t ' s temporary d i s a b i l i t y b e n e f i t s i n c o n t r a v e n t i o n o f 
former ORS 656.268(1) & ( 2 ) . Pursuant t o ORS 656.262(10), i f an 
i n s u r e r unreasonably d e l a y s or r e f u s e s t o pay compensation i t 
s h a l l be l i a b l e f o r an a d d i t i o n a l amount up t o 25 p e r c e n t o f t h e 
•amounts then due" p l u s a t t o r n e y fees t h a t may be assessed under 
ORS 656.382. P e n a l t i e s and a t t o r n e y f e e s are a p p r o p r i a t e when an 
i n s u r e r u n i l a t e r a l l y t e r m i n a t e s a worker's temporary d i s a b i l i t y 
b e n e f i t s . See Volk v. SAIF, 73 Or App a t 647. 

Here, we f i n d t h a t the i n s u r e r ' s u n i l a t e r a l t e r m i n a t i o n 
of c l a i m a n t ' s t e m p o r a r y d i s a b i l i t y b e n e f i t s was an unre a s o n a b l e 
r e f u s a l t o pay compensation. ORS 656.262(10). The "amounts then 
due" f o r t h e purpose of as s e s s i n g p e n a l t i e s and a t t o r n e y f e e s are 
the temporary d i s a b i l i t y payments t h a t s h o u l d have c o n t i n u e d 
beyond A p r i l 19, 1984, t h r o u g h the da t e o f t h e h e a r i n g . 

The i n s u r e r argues t h a t i n L l o y d 0. F i s h e r , s u p r a , t he 
Board d e c l i n e d t o assess p e n a l t i e s and a t t o r n e y f e e s f o r t h e 
i n s u r e r ' s u n i l a t e r a l t e r m i n a t i o n o f an i n c a r c e r a t e d w o r k e r ' s 
temporary d i s a b i l i t y b e n e f i t s . F i s h e r , however, i s 
d i s t i n g u i s h a b l e f r o m t h e i n s t a n t case. 

I n F i s h e r , t h e i n s u r e r t e r m i n a t e d t h e w o r k e r ' s temporary 
d i s a b i l i t y b e n e f i t s on t h e b a s i s t h a t he was i n c a r c e r a t e d . U n l i k e 
F i s h e r , t he i n s t a n t i n s u r e r p r o v i d e d no e x p l a n a t i o n f o r i t s 
u n i l a t e r a l t e r m i n a t i o n o f c l a i m a n t ' s temporary d i s a b i l i t y 
b e n e f i t s . I n f a c t , l o n g a f t e r i t had ceased p a y i n g c l a i m a n t ' s 
temporary d i s a b i l i t y b e n e f i t s , t h e i n s u r e r a d m i t t e d i n i t s r e q u e s t 
f o r c l a i m c l o s u r e t h a t t h e f i l e had "gone u n a t t e n d e d f o r t h e l a s t 
y e a r . " Under such c i r c u m s t a n c e s , we f i n d t h a t t h e i n s u r e r a c t e d 
u n r e a s o n a b l y . 

-484-



T h e r e f o r e , we r e v e r s e t h a t p o r t i o n o f t h e Referee's 
o r d e r t h a t d e c l i n e d t o assess p e n a l t i e s and a t t o r n e y f e e s f o r the 
i n s u r e r ' s u n i l a t e r a l t e r m i n a t i o n of c l a i m a n t s ' t e m p o r a r y t o t a l 
d i s a b i l i t y b e n e f i t s . 

5. I n s u r e r - p a i d A t t o r n e y Fee 
The Referee awarded c l a i m a n t ' s a t t o r n e y a $1,750 

i n s u r e r - p a i d a t t o r n e y f e e f o r p r e v a i l i n g on t h e i s s u e o f premature 
c l a i m c l o s u r e and f o r s e t t i n g a s i d e t h e i n s u r e r ' s d e n i a l . We 
m o d i f y . 

I n awarding c l a i m a n t ' s a t t o r n e y t h e above mentioned 
i n s u r e r - p a i d a t t o r n e y f e e , the Referee s t a t e d : 

" Claimant's a t t o r n e y i s e n t i t l e d t o an 
a t t o r n e y f e e payable by t h e i n s u r e r f o r h i s 
s e r v i c e s h e r e i n i n p r e v a i l i n g upon t h e 
i s s u e s of premature c l a i m c l o s u r e and i n 
o v e r t u r n i n g t h e d e n i a l . " 

Our A d m i n i s t r a t i v e Rules, however, d i d n o t p r o v i d e f o r 
an i n s u r e r - p a i d a t t o r n e y fee f o r p r e v a i l i n g on t h e i s s u e o f 
premature c l a i m c l o s u r e . Rather, t h e r u l e s p r o v i d e d f o r an 
a t t o r n e y fee e q u a l t o 25 p e r c e n t o f a worker's i n c r e a s e d temporary 
t o t a l d i s a b i l i t y compensation not t o exceed $750. Former OAR 
438-47-030(1). Inasmuch as the Referee's f i n d i n g t h a t t h e 
D e t e r m i n a t i o n Order was premature r e s u l t e d i n i n c r e a s e d temporary 
t o t a l d i s a b i l i t y compensation, t h e Referee s h o u l d have awarded an 
a t t o r n e y fee payable out o f c l a i m a n t ' s i n c r e a s e d compensation. 

The Referee was c o r r e c t , however, i n awarding an 
i n s u r e r - p a i d a t t o r n e y f e e f o r s e t t i n g a s i d e t h e i n s u r e r ' s d e n i a l . 
Former OAR 4 3 8 - 4 7 - 0 2 0 ( 1 ) ( a ) . F u r t h e r m o r e , t h e r u l e s p r o v i d e d f o r 
an i n s u r e r - p a i d a t t o r n e y fee f o r an i n s u r e r ' s unreasonable 
r e s i s t a n c e t o payment o f compensation. Former OAR 
4 3 8 - 4 7 - 0 2 0 ( 1 ) ( b ) ; see a l s o ORS 656.262(10). We have found above 
t h a t t he i n s u r e r unreasonably r e s i s t e d t h e payment of compensation 
by u n i l a t e r a l l y t e r m i n a t i n g c l a i m a n t ' s temporary t o t a l d i s a b i l i t y 
b e n e f i t s . T h e r e f o r e , c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o a 
reasonable i n s u r e r - p a i d a t t o r n e y f e e . 

I n sum, we agree w i t h t h e Referee's award and amount o f 
an i n s u r e r - p a i d a t t o r n e y f e e , but f o r d i f f e r e n t reasons. That i s , 
t h e i n s u r e r - p a i d f e e s h o u l d have been awarded s o l e l y f o r 
c l a i m a n t ' s a t t o r n e y ' s s e r v i c e s i n s e t t i n g a s i d e the i n s u r e r ' s 
d e n i a l and f o r the i n s u r e r ' s unreasonable r e s i s t a n c e t o t h e 
payment of compensation. Former 438 - 4 7 - 0 2 0 ( 1 ) ( a ) & ( b ) . 
F u r t h e r m o r e , f o r h i s s e r v i c e s i n p r e v a i l i n g on the i s s u e of 
premature c l a i m c l o s u r e , we award c l a i m a n t ' s a t t o r n e y an 
a d d i t i o n a l a t t o r n e y f e e payable o u t o f c l a i m a n t ' s i n c r e a s e d 
temporary t o t a l d i s a b i l i t y compensation. Former 438-47-030(1). 

L a s t l y , c l a i m a n t ' s c o u n s e l i s e n t i t l e d t o a r e a s o n a b l e 
i n s u r e r - p a i d a t t o r n e y fee f o r s e r v i c e s r endered on Board r e v i e w . 
ORS 6 5 6 . 3 8 2 ( 2 ) ; see a l s o OAR 438-15-070. Such a f e e i s d e f i n e d as 
an "assessed fee~7*~ OAR 438-15-005(2). 

I n d e t e r m i n i n g the reasonableness o f an assessed f e e , 
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s e v e r a l f a c t o r s must be c o n s i d e r e d . OAR 438-15-010(6). These 
f a c t o r s i n c l u d e : (1) the t i m e devoted t o t h e case; (2) t h e 
c o m p l e x i t y o f the i s s u e ( s ) p r e s e n t e d ; (3) t h e v a l u e o f t h e 
i n t e r e s t i n v o l v e d ; (4) t h e s k i l l and s t a n d i n g o f c o u n s e l ; (5) t h e 
n a t u r e of t h e p r o c e e d i n g s ; (6) t h e r e s u l t s secured; (7) t h e r i s k 
t h a t the a t t o r n e y ' s e f f o r t s may go uncompensated; and (8) t h e 
a s s e r t i o n o f f r i v o l o u s i s s u e s or defenses. 

Here, the i s s u e s on re v i e w are u n i l a t e r a l t e r m i n a t i o n , 
p r e c l o s u r e d e n i a l , premature c l a i m c l o s u r e , p e n a l t i e s , and 
a t t o r n e y f e e s . C l a i m a n t ' s b r i e f s t o t a l e d e l e v e n pages i n l e n g t h . 
The r e s u l t s secured f o r c l a i m a n t are i n c r e a s e d temporary t o t a l 
d i s a b i l i t y compensation, t h e award of a p e n a l t y , and pr o p e r 
c l o s u r e o f h i s c l a i m . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 
438-15-010(6), as t h e y a p p l y t o t h i s case, we c o n c l u d e t h a t 
c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o a reasonable assessed f e e o f 
$750 f o r h i s s e r v i c e s rendered on Board r e v i e w . 

ORDER 

The Referee's o r d e r i s re v e r s e d i n p a r t , m o d i f i e d i n 
p a r t , and a f f i r m e d i n p a r t . That p o r t i o n o f t h e R e feree's o r d e r 
t h a t d e c l i n e d t o assess a p e n a l t y i s r e v e r s e d . The i n s u r e r i s 
assessed a p e n a l t y e q u a l t o 25 p e r c e n t o f the amount o f temporary 
t o t a l d i s a b i l i t y owing f r o m A p r i l 19, 1984, t h r o u g h December 18, 
1986. That p o r t i o n o f t h e Referee's o r d e r t h a t a u t h o r i z e d an 
o f f s e t i s r e v e r s e d . That p o r t i o n o f the Referee's o r d e r t h a t 
awarded an i n s u r e r - p a i d a t t o r n e y fee i s m o d i f i e d . I n a d d i t i o n t o 
th e $1,750 i n s u r e r - p a i d a t t o r n e y fee awarded by t h e R e f e r e e , 
c l a i m a n t ' s a t t o r n e y i s awarded a fe e equal t o 25 p e r c e n t o f 
c l a i m a n t ' s i n c r e a s e d t e m p o r a r y t o t a l d i s a b i l i t y c o m p e n s a t i o n , n o t 
t o exceed $750. T h i s a d d i t i o n a l a t t o r n e y fee award i s t o be p a i d 
o u t o f , not i n a d d i t i o n t o , c l a i m a n t ' s i n c r e a s e d c o m p e n s a t i o n . 
A l l r e m a i n i n g p o r t i o n s o f th e Referee's o r d e r a r e a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded an assessed fee o f $750 f o r 
s e r v i c e s on Board r e v i e w , t o be p a i d by the i n s u r e r . 

ROBERT W. COOPER, Claimant WCB 87-12403 & 87-07354 
M e r r i l y McCabe (SAIF), Defense Attorney May 25, 1988 
Ann K e l l e y , A s s i s t a n t Attorney General Order on Review 

Reviewed by Board Members F e r r i s and C r i d e r . 

C l a i m a n t , p r o se, r e q u e s t s review o f Referee B o r c h e r s ' 
o r d e r t h a t u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s r i g h t 
s h o u l d e r and l e f t knee i n j u r y c l a i m . On r e v i e w t h e i s s u e i s 
c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

At t i m e o f h e a r i n g c l a i m a n t was 28 y e a r s o l d . He f i l e d a 
c l a i m a l l e g i n g t h a t he i n c u r r e d i n j u r i e s t o h i s r i g h t s h o u l d e r and 
l e f t knee as a r e s u l t o f f a l l i n g down a s t a i r w a y w h i l e employed as 
an i n s u l a t o r . SAIF i s s u e d i t s d e n i a l o f c o m p e n s a b i l i t y on 
August 21, 1987. 

Cl a i m a n t ' s co-worker d i d not see c l a i m a n t f a l l down t h e 
s t a i r s . He d i d not f i n d c l a i m a n t a t the b o t t o m o f th e s t a i r s . The 
co-worker d i d not see c l a i m a n t l i m p or hear him co m p l a i n o f t h e 
a l l e g e d a c c i d e n t d u r i n g the workday. 
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C l a i m a n t ' s employer d i d not see c l a i m a n t l i m p when he and 
h i s co-worker r e t u r n e d t o the company o f f i c e on t h e date of t h e 
a l l e g e d i n j u r y . C l a i m a n t d i d not r e p o r t t h a t he had i n c u r r e d an 
i n j u r y . 

The day a f t e r h i s a l l e g e d a c c i d e n t , c l a i m a n t ' s w i f e c a l l e d 
h i s employer and i n q u i r e d about t he ty p e o f h e a l t h i n s u r a n c e t h e 
employer c a r r i e d . She s t a t e d c l a i m a n t had h u r t h i s knee and would 
not be r e t u r n i n g t o work. 

Four days a f t e r the a l l e g e d i n j u r y c l a i m a n t went t o a 
h o s p i t a l emergency room. He had c o m p l a i n t s o f p a i n i n h i s r i g h t 
s h o u l d e r , l e f t knee, neck and back. The emergency room d o c t o r 
diagnosed c o n t u s i o n and ligamentous s t r a i n o f the r i g h t s h o u l d e r and 
l e f t knee. He p r e s c r i b e d a s p i r i n and p a i n m e d i c a t i o n . 

C l a i m a n t ' s t r e a t i n g p h y s i c i a n i s Dr. Anderson, 
c h i r o p r a c t o r . Claimant gave Dr. Anderson a h i s t o r y o f h i s a l l e g e d 
a c c i d e n t which was i n c o n s i s t e n t w i t h r e p o r t s he has g i v e n under 
o t h e r c i r c u m s t a n c e s i n c l u d i n g h i s t e s t i m o n y . C l a i m a n t t o l d 
Dr. Anderson t h a t a f t e r h i s f a l l he l a i d a t the the bot t o m o f t h e 
s t a i r s f o r 25 minutes u n t i l h i s co-worker found him. Based upon 
t h i s h i s t o r y , Dr. Anderson r e p o r t e d t h a t c l a i m a n t ' s a l l e g e d i n j u r y 
c o u l d be the cause o f the symptoms he e x p e r i e n c e s . 

We f i n d t h a t c l a i m a n t ' s d i s a b i l i t y and need f o r m e d i c a l 
t r e a t m e n t are not c a u s a l l y r e l a t e d t o t h e a l l e g e d a c c i d e n t . 

CONCLUSIONS OF LAW AND OPINION 

The Referee upheld SAIF's d e n i a l , r e a s o n i n g t h a t c l a i m a n t 
f a i l e d t o e s t a b l i s h a c a u s a l c o n n e c t i o n between h i s c o n d i t i o n and 
employment. She con c l u d e d , based upon t h e i r demeanor, t h a t c l a i m a n t 
and h i s w i f e were not c r e d i b l e w i t n e s s e s . She a l s o found t h e i r 
t e s t i m o n y i n c o n s i s t e n t . Based upon t h e i r demeanor a t h e a r i n g , t h e 
Referee found c l a i m a n t ' s co-worker and employer c r e d i b l e . 

We g e n e r a l l y d e f e r t o the Referee's assessment o f 
c r e d i b i l i t y when based on the w i t n e s s 1 demeanor. Humphrey v. SAIF, 
58 Or App 360, 363 ( 1 9 8 2 ) ; R i c h a r d K. Adams, 38 Van N a t t a 530, 531 
( 1 9 8 6 ) . Consequently, we are persuaded t h a t c l a i m a n t ' s co-worker 
and employer are c r e d i b l e w i t n e s s e s . 

When the Referee's c r e d i b i l i t y f i n d i n g i s based on the 
substance o f the w i t n e s s ' t e s t i m o n y , r a t h e r than t h e w i t n e s s ' 
demeanor, we are e q u a l l y capable o f a s s e s s i n g c r e d i b i l i t y . C o a s t a l 
Farm Supply v. H u l t b e r g , 84 Or App 282, 285 ( 1 9 8 7 ) ; Andrew Simer, 37 
Van N a t t a 118 (1 9 8 5 ) . Here, our agreement w i t h t h e Referee's 
c r e d i b i l i t y f i n d i n g c o n c e r n i n g c l a i m a n t and h i s w i f e i s based upon 
t h e i r sworn t e s t i m o n y which was r i d d l e d w i t h i n c o n s i s t e n c i e s . Thus, 
we a re persuaded t h a t c l a i m a n t and h i s w i f e a re not c r e d i b l e . 

To e s t a b l i s h c o m p e n s a b i l i t y c l a i m a n t must prove t h a t an 
i n d u s t r i a l i n j u r y m a t e r i a l l y c o n t r i b u t e d t o h i s d i s a b i l i t y and t h e 
need f o r medical a t t e n t i o n . Hutcheson v. Weyerhaeuser, 288 Or 51 
( 1 9 7 9 ) ; Summit v. Weyerhaeuser Company, 25 Or App 851,857 ( 1 9 7 6 ) . 
We co n c l u d e t h a t c l a i m a n t has f a i l e d t o meet t he r e q u i s i t e burden o f 
p r o o f . 

The o n l y evidence o f f e r e d t h a t l e n d s s u p p o r t t o 
c l a i m a n t ' s c o n t e n t i o n t h a t he s u f f e r e d an o n - t h e - j o b i n j u r y i s t h e 
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r e p o r t w r i t t e n by Dr. Anderson. Dr. Anderson opined t h a t based upon 
the h i s t o r y p r o v i d e d by c l a i m a n t i t i s p o s s i b l e t h a t h i s symptoms 
were caused by h i s a l l e g e d i n d u s t r i a l a c c i d e n t . 

Yet, Dr. Anderson, based h i s o p i n i o n upon t h e i n f o r m a t i o n 
p r o v i d e d by c l a i m a n t . T h i s i n f o r m a t i o n was i n c o r r e c t . C l a i m a n t 
s t a t e d t h a t a f t e r h i s f a l l he l a i d a t the bottom o f t h e s t a i r w a y f o r 
a p p r o x i m a t e l y 25 minutes and was found by h i s co-worker. His 
co-worker, however, s t a t e d t h a t he d i d not see c l a i m a n t f a l l , d i d 
not f i n d c l a i m a n t a t the bottom o f t h e s t a i r w a y , d i d n o t see 
c l a i m a n t show s i g n s o f i n j u r y and d i d not r e c e i v e c o m p l a i n t s f r o m 
c l a i m a n t about any i n j u r y or p a i n i n c u r r e d d u r i n g t h e workday. 
Because Dr. Anderson's o p i n i o n i s based on i n c o r r e c t i n f o r m a t i o n i t 
i s n o t p e r s u a s i v e . See Somers v. SAIF, 77 Or App 259, 263 ( 1 9 8 6 ) . 

C l a i m a n t ' s w i f e t e s t i f i e d t h a t c l a i m a n t was l i m p i n g so 
b a d l y on the day o f h i s a l l e g e d a c c i d e n t t h a t everyone would n o t i c e 
i t . The employer t e s t i f i e d t h a t she d i d not see c l a i m a n t l i m p when 
he and the co-worker r e t u r n e d t o the o f f i c e on the date o f t h e 
a l l e g e d i n j u r y . T h i s f a c t , when i n c o r p o r a t e d w i t h t he f a c t t h a t 
c l a i m a n t d i d not r e p o r t an i n j u r y , i s p e r s u a s i v e e v i d e nce t h a t an 
i n j u r y d i d not o c c u r . 

Dr. V o i s s r e p o r t e d t h a t because c l a i m a n t s u f f e r s o r g a n i c 
b r a i n damage and a h i s t o r y as an abused c h i l d , t h a t he would 
a t t r i b u t e " i n t e r n a l f e e l i n g s o f p a i n " t o a body p a r t and e v e n t s 
beyond h i s c o n t r o l . 

These problems do not change c l a i m a n t ' s burden o f p r o o f . 
For the reasons s e t f o r t h h e r e i n , we conclude t h a t c l a i m a n t has 
f a i l e d t o prove h i s c l a i m compensable. 

ORDER 
The Referee's order, dated November 24, 1987, as amended 

December 10, 1987, i s a f f i r m e d . 

JANET R. DANIELS, Claimant WCB TP-88003 
Vick & G u t z l e r v Claimant's Attorneys May 25, 1988 
L i b e r t y Northwest T h i r d Party Order 

C l a i m a n t has p e t i t i o n e d t h e Board t o r e s o l v e a d i s p u t e 
c o n c e r n i n g a proposed s e t t l e m e n t o f a t h i r d p a r t y a c t i o n . See ORS 
656 . 5 8 7 . Claimant and the t h i r d p a r t y have agreed t o s e t t l e her 
cause of a c t i o n f o r $7,500. The s e t t l e m e n t i s approved. 

FINDINGS 

The pa y i n g agency's l i e n c u r r e n t l y t o t a l s $4,043.50. 
T h i s sum c o n s i s t s e n t i r e l y of b i l l s f o r c l a i m a n t ' s c h i r o p r a c t i c 
t r e a t m e n t s . She has n e i t h e r r e c e i v e d temporary nor permanent 
d i s a b i l i t y compensation. 

The p a y i n g agency r e f u s e s t o approve t h e s e t t l e m e n t . On 
March 7, 1988, the agency was asked t o respond t o c l a i m a n t ' s 
p e t i t i o n w i t h i n 14 days. To d a t e , no response has been 
f o r t h c o m i n g . 

We f i n d the p r e s e n t r e c o r d s u f f i c i e n t t o s u s t a i n 
j u d i c i a l r e v i e w . 
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CONCLUSIONS 

Pursuant t o ORS 656.587, t he Board i s a u t h o r i z e d t o 
r e s o l v e d i s p u t e s c o n c e r n i n g t h e a p p r o v a l of any compromise o f a 
t h i r d p a r t y a c t i o n . I n e x e r c i s i n g t h i s a u t h o r i t y , we employ our 
independent judgment t o de t e r m i n e whether t he compromise i s 
r e a s o n a b l e . Natasha D. L e n h a r t , 38 Van N a t t a 1496 ( 1 9 8 6 ) . 

G e n e r a l l y , we w i l l approve s e t t l e m e n t s n e g o t i a t e d 
between a c l a i m a n t / p l a i n t i f f and a t h i r d p a r t y d e f e n d a n t , unless 
t h e s e t t l e m e n t appears t o be g r o s s l y unreasonable. K a t h r y n I . 
Looney, 39 Van Na t t a 1140 ( 1 9 8 7 ) , Steven B. L u b i t z , 39 Van Natt a 
809 ( 1 9 8 7 ) , V i r g i n i a M e r r i l l , 35 Van Na t t a 251 ( 1 9 8 3 ) , Rose 
H e s t k i n d , 35 Van N a t t a 250 (1983) . 

A f t e r r e v i e w i n g t h i s r e c o r d and a p p l y i n g t h e 
a f o r e m e n t i o n e d s t a n d a r d s , we f i n d the proposed s e t t l e m e n t 
r e a s o n a b l e . Consequently, we approve t h e s e t t l e m e n t o f f e r o f 
$7,500. Proceeds o f t h e s e t t l e m e n t s h a l l be d i s t r i b u t e d i n 
accordance w i t h ORS 656.593( 1 ) . 

I T IS SO ORDERED. 

PAUL E. DILLMAN, Claimant WCB 87-08543, 86-14301 & 87-08542 
Peter 0. Hansen, Claimant's Attorney May 25, 1988 
Norman Cole (SAIF), Defense Attorney Order Denying Motion t o Dismiss 
Waggoner, Farley, et a l . , Defense Attorneys 
Acker, Underwood, et a l . , Defense Attorneys 

L i b e r t y Northwest I n s u r a n c e C o r p o r a t i o n has moved t h e 
Board f o r an order d i s m i s s i n g c l a i m a n t ' s r e q u e s t f o r Board r e v i e w 
on t h e ground t h a t a copy o f t h e req u e s t was not s e r v e d on a l l 
p a r t i e s . We deny t he m o t i o n . 

FINDINGS 

The Referee's o r d e r i s s u e d February 25, 1988. The 
p a r t i e s t o the h e a r i n g b e f o r e t h e Referee i n c l u d e d two employers 
and t h r e e i n s u r e r s . One employer was i n s u r e d by t h e SAIF 
C o r p o r a t i o n . The o t h e r employer had been covered a t s e p a r a t e 
i n t e r v a l s by SAIF and L i b e r t y Northwest. SAIF r e t a i n e d o u t s i d e 
c o u n s e l t o r e p r e s e n t t h i s employer. 

On March 10, 1988, t h e Board r e c e i v e d c l a i m a n t ' s 
March 9, 1988 request f o r r e v i e w o f the Referee's o r d e r . The 
req u e s t d i d not i n c l u d e an acknowledgment o f s e r v i c e or a 
c e r t i f i c a t e of p e r s o n a l s e r v i c e by m a i l upon any o f t h e p a r t i e s 
who appeared a t the h e a r i n g and t h e i r a t t o r n e y s . See OAR 
43 8 - 0 5 - 0 4 6 ( 2 ) ( b ) ; 438-11-005(3). N e i t h e r L i b e r t y N o rthwest nor 
i t s counsel r e c e i v e d a copy o f c l a i m a n t ' s r e q u e s t f o r r e v i e w . 

On March 1 1 , 1988, t h e Board m a i l e d a co m p u t e r - g e n e r a t e d 
l e t t e r acknowledging t h e r e q u e s t . The acknowledgment was m a i l e d 
t o a l l the employers and t h e i r r e s p e c t i v e a t t o r n e y s . 

We f i n d t h a t t h e r e q u e s t was f i l e d and t h a t t h e p a r t i e s 
r e c e i v e d a c t u a l n o t i c e o f t h e re q u e s t w i t h i n 30 days o f t h e 
Referee's o r d e r . 
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CONCLUSIONS 

A Referee's o r d e r i s f i n a l u n l e s s , w i t h i n 30 days a f t e r 
t h e date on which a copy of the o r d e r i s m a i l e d t o t h e p a r t i e s , 
one of t h e p a r t i e s r e q u e s t s Board r e v i e w under ORS 656.295. ORS 
6 5 6 . 2 8 9 ( 3 ) . Requests f o r Board r e v i e w s h a l l be m a i l e d t o t h e 
Board and c o p i e s of the r e q u e s t s h a l l be m a i l e d t o a l l p a r t i e s t o 
t h e p r o c e e d i n g b e f o r e the Referee. ORS 656.295(2). Compliance 
w i t h ORS 656.295 r e q u i r e s t h a t s t a t u t o r y n o t i c e of the r e q u e s t f o r 
r e v i e w be m a i l e d or a c t u a l n o t i c e be r e c e i v e d w i t h i n t h e s t a t u t o r y 
p e r i o d . Argonaut Insurance Co. v. K i n g , 63 Or App 847, 852 ( 1 9 8 3 ) . 

" P a r t y " means a c l a i m a n t f o r compensation, t h e employer 
of t h e i n j u r e d worker a t the time o f i n j u r y and the i n s u r e r , i f 
any, of such employer. ORS 656.005(19). A t t o r n e y s are not 
i n c l u d e d w i t h i n the s t a t u t o r y d e f i n i t i o n o f " p a r t y . " Robert 
Casperson, 38 Van N a t t a 420, 421 ( 1 9 8 6 ) . Yet, i n t h e absence o f a 
showing o f p r e j u d i c e t o a p a r t y , t i m e l y s e r v i c e of a r e q u e s t f o r 
Board r e v i e w on the a t t o r n e y f o r a p a r t y i s adequate compliance 
w i t h ORS 656.295(2) t o v e s t j u r i s d i c t i o n i n the Board. Argonaut 
I n s u r a n c e v. K i n g , supra, page 850-51; N o l l e n v. SAIF, 23 Or App 
420, 423 ( 1 9 7 5 ) , rev den ( 1 9 7 6 ) ; Robert C. Jagues, 39 Van N a t t a 
299 ( 1 9 8 7 ) . 

Here, c l a i m a n t t i m e l y f i l e d a r e q u e s t f o r Board r e v i e w 
of the Referee's o r d e r . See ORS 6 5 6 . 2 8 9 ( 3 ) . However, he 
n e g l e c t e d t o m a i l copies of the r e q u e s t f o r review t o t h e 
p a r t i e s . Thus, i n order f o r t h e Board t o r e t a i n j u r i s d i c t i o n , t h e 
p a r t i e s must have r e c e i v e d a c t u a l n o t i c e of the r e q u e s t w i t h i n t h e 
s t a t u t o r y p e r i o d . Argonaut I n s u r a n c e Co. v. K i n g , supra. We so 
f i n d . 

Since the Board's acknowledgment l e t t e r was m a i l e d t o 
b o t h L i b e r t y ' s i n s u r e d and i t s c o u n s e l w i t h i n 15 days a f t e r t h e 
Referee's o r d e r , we conclude t h a t i t i s more p r o b a b l e t h a n n o t 
t h e y r e c e i v e d a c t u a l n o t i c e of c l a i m a n t ' s request f o r r e v i e w 
w i t h i n t h e s t a t u t o r y 30-day p e r i o d . See John D. F r a n c i s c o , 39 Van 
N a t t a 332 ( 1 9 8 7 ) ; James L. Sampson, 37 Van Natta 1549, 1550 
( 1 9 8 5 ) . F u r t h e r m o r e , n o . c o n t e n t i o n has been made t h a t L i b e r t y 
N o rthwest has been p r e j u d i c e d by not d i r e c t l y r e c e i v i n g a copy of 
c l a i m a n t ' s request f o r review or t h e Board's acknowledgment. 
Absent such a f i n d i n g , we h o l d t h a t L i b e r t y ' s i n s u r e d ' s and 
c o u n s e l ' s t i m e l y a c t u a l n o t i c e o f t h e r e q u e s t f o r r e v i e w i s 
adequate compliance w i t h ORS 656.295(2) t o v e s t j u r i s d i c t i o n i n 
t h e Board. See ORS 656.295(2); Argonaut Insurance Co. v. K i n g , 
s u p r a , page 850-51; N o l l e n v. SAIF, s u p r a . 

A c c o r d i n g l y , L i b e r t y Northwest's m o t i o n t o d i s m i s s i s 
d e n i e d . C l a i m a n t ' s a p p e l l a n t ' s b r i e f s h a l l be due 14 days from 
the date of t h i s o r d e r . The i n s u r e r s ' respondent's b r i e f s s h a l l 
be due 14 days from t h e d a t e of m a i l i n g o f c l a i m a n t ' s b r i e f . 
C l a i m a n t ' s r e p l y , i f any, s h a l l be due 7 days a f t e r t h e d a t e of 
m a i l i n g of the l a t e s t t i m e l y s u b m i t t e d respondent's b r i e f . 
T h e r e a f t e r , t h i s case w i l l be docketed f o r r e v i e w . 

IT IS SO ORDERED. 
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ARLO W. DUNBAR, Claimant WCB TP-87017 
Bick & Monte, Claimant's Attorneys May 25, 1988 
SAIF Corp Legal, Defense Attorney T h i r d Party Order on Reconsideration 

C l a i m a n t moves f o r r e c o n s i d e r a t i o n o f t h e B o a r d ' s 
A p r i l 25, 1988 o r d e r t h a t : ( 1 ) d e c l i n e d t o g r a n t c l a i m a n t ' s 
r e q u e s t t o d i r e c t t h e SAIF C o r p o r a t i o n t o e x e c u t e a p r o p o s e d 
s e t t l e m e n t w h i c h w o u l d have d i s p o s e d o f two p e n d i n g d e n i e d c l a i m s 
i n r e t u r n f o r t h e w a i v e r o f SAIF's t h i r d p a r t y l i e n ; ( 2 ) f o u n d 
t h a t c l a i m a n t ' s c u r r e n t c o u n s e l ' s a t t o r n e y f e e s were p r e s e n t l y 
l i m i t e d t o h i s o n e - t h i r d s h a r e o f t h e t h i r d p a r t y j u d g m e n t ; and 
( 3 ) d i r e c t e d t h a t t h e p r o c e e d s f r o m t h e t h i r d p a r t y j u d g m e n t be 
d i s t r i b u t e d i n a c c o r d a n c e w i t h ORS 6 5 6 . 5 9 3 ( 1 ) . 

The m o t i o n i s g r a n t e d and o u r A p r i l 25, 1988 o r d e r i s 
w i t h d r a w n . On r e c o n s i d e r a t i o n , we a d h e r e t o and r e p u b l i s h o u r 
A p r i l 25, 1988 o r d e r i n i t s e n t i r e t y , e x c e p t t h a t t h e p a r t i e s ' 
r i g h t s o f a p p e a l s h a l l commence f r o m t h e d a t e o f t h i s o r d e r . 

I T IS SO ORDERED. 
LARRY R. GABBARD, Claimant WCB 87-07454 & 86-13512 
Mai agon & Moore, Claimant's Attorneys May 25, 1988 
Foss, W h i t t y , e t a l . , Defense Attorneys Amended Order on Review 
Kate Donnelly (SAIF), Defense Attorney 

Reviewed by Bo a r d Members F e r r i s and C r i d e r . 

C l a i m a n t ' s c o u n s e l seeks B o a r d a u t h o r i z a t i o n o f an a s s e s s e d 
f e e f o r s e r v i c e s r e n d e r e d on r e v i e w w h i c h c u l m i n a t e d i n o u r May 3, 
1988 O r d e r on Review. 

A f t e r r e v i e w o f t h e s t a t e m e n t o f s e r v i c e s and a t t o r n e y 
r e t a i n e r a g r e e m e n t s u b m i t t e d by c l a i m a n t ' s c o u n s e l and c o n s i d e r i n g 
t h e f a c t o r s s e t f o r t h i n OAR 4 3 8 - 1 5 - 0 1 0 ( 6 ) , we a p p r o v e an a s s e s s e d 
f e e o f $450. 

A c c o r d i n g l y , o u r May 3, 1988 o r d e r i s a b a t e d and 
w i t h d r a w n . As amended h e r e i n , we a d h e r e t o and r e p u b l i s h o u r May 3, 
1988 o r d e r i n i t s e n t i r e t y . The p a r t i e s ' r i g h t s o f a p p e a l s h a l l r u n 
f r o m t h e d a t e o f t h i s o r d e r . 

I T I S SO ORDERED. 

JEANETTE L. HERROD, Claimant WCB 87-08338 
Doblie & Associates, Claimant's Attorneys May 25, 1988 
Edward C. Olson, Defense Attorney Order on Reconsideration 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f t h a t p o r t i o n o f t h e 
Boa r d ' s A p r i l 25, 1988 o r d e r t h a t d e c l i n e d t o award an a s s e s s e d 
f e e f o r h e r a t t o r n e y ' s s e r v i c e s on Bo a r d r e v i e w . 

A f t e r r e v i e w o f t h e s t a t e m e n t o f s e r v i c e s and a t t o r n e y 
r e t a i n e r a g r e e e m e n t s u b m i t t e d by c l a i m a n t ' s c o u n s e l and 
c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 4 3 8 - 1 5 - 0 1 0 ( 6 ) , we a p p r o v e 
a r e a s o n a b l e a s s e s s e d f e e o f $500. 

A c c o r d i n g l y , o u r A p r i l 25, 1988 o r d e r i s a b a t e d and 
w i t h d r a w n . On r e c o n s i d e r a t i o n , as s u p p l e m e n t e d h e r e i n , we a d h e r e 
t o and r e p u b l i s h o u r A p r i l 25, 1988 o r d e r i n i t s e n t i r e t y . The 
p a r t i e s ' r i g h t s o f a p p e a l s h a l l r u n f r o m t h e d a t e o f t h i s o r d e r . 

I T I S SO ORDERED 
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MARK W. JEWELL, Claimant WCB 87-02616 
Ralph W.G. Wyckoff, Claimant's Attorney May 25, 1988 
Roberts, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members F e r r i s and C r i d e r . 

The i n s u r e r r e q u e s t s r e v i e w o f Referee B o r c h e r s ' o r d e r 
t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s elbow i n j u r y c l a i m . We 
a f f i r m . 

ISSUE 

The i s s u e on re v i e w i s c o m p e n s a b i l i t y . 

FINDINGS OF FACT 

On January 22, 1987, c l a i m a n t , 26 years o l d a t the t i m e 
of h e a r i n g , r e p o r t e d t o the p l a n t nurse t h a t he h u r t h i s elbow 
w h i l e w o r k i n g i n the cannery. 

C l a i m a n t ' s work a c t i v i t y c o n s i s t e d o f r e p e a t e d l y p u s h i n g 
and p u l l i n g a poker t o remove c o r n c o b l e t t e s from a c u t t e r on a 
cannery b e l t l i n e . 

He f i r s t began t o e x p e r i e n c e p a i n i n h i s l e f t elbow 
w h i l e removing c o b l e t t e s from t he c u t t e r on January 2 1 , 1987. 

The p l a n t nurse suggested c l a i m a n t f i l l o u t an 
i n d u s t r i a l a c c i d e n t r e p o r t . 

Claimant i n i t i a l l y saw Dr. P e t e r s o n , M.D., who diagnosed 
b u r s i t i s and r e f e r r e d c l a i m a n t t o Dr. Strum, o r t h o p e d i s t . Strum 
became c l a i m a n t ' s t r e a t i n g p h y s i c i a n . 

Claimant was examined by two more d o c t o r s . 

The i n s u r e r i s s u e d i t s d e n i a l o f c l a i m a n t ' s elbow 
c o n d i t i o n on February 9, 1987, s t a t i n g t h a t i t d i d n o t a r i s e o u t 
of and i n t h e course and scope of employment. 

a c t i v i t y . 
C l a i m a n t ' s elbow c o n d i t i o n was caused by h i s work 

CONCLUSIONS OF LAW AND OPINION 

C l a i m a n t must prove by a preponderance o f the evidence 
t h a t h i s elbow i n j u r y arose o u t of and i n the course and scope o f 
h i s employment i n or d e r t o e s t a b l i s h c o m p e n s a b i l i t y . 

The i n s u r e r contends t h a t c l a i m a n t s u f f e r s a p r e e x i s t i n g 
c o n d i t i o n c h a r a c t e r i z e d by Dr. Strum as o s t e o c h o n d i t i s . 

Dr. Strum i n i t i a l l y c o n s i d e r e d t h e p o s s i b i l i t y t h a t 
c l a i m a n t ' s c o n d i t i o n was p r e e x i s t i n g o s t e o c h o n d i t i s . He o r d e r e d a 
bone scan i n o r d e r t o make a p o s i t i v e d i a g n o s i s . Upon r e c e i v i n g 
t h e r e s u l t s o f t h e bone scan, Dr. Strum opin e d t h a t c l a i m a n t ' s 
symptoms were e n t i r e l y r e l a t e d t o h i s o n - t h e - j o b a c t i v i t i e s r a t h e r 
t h a n an o s t e o c h o n d i t i s c o n d i t i o n . He a l s o s t a t e d t h a t t h e t e s t 
c o n f i r m e d t h a t c l a i m a n t ' s elbow c o n d i t i o n was an ac u t e p r o c e s s 
w i t h no p r i o r symptomology. 
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Dr. J e w e l l , M.D., reviewed Dr. Strum's notes and 
concluded t h a t c l a i m a n t had i n c u r r e d an o n - t h e - j o b i n j u r y . He 
o p i n e d t h a t t o o much a t t e n t i o n had been focused on the 
r a d i o g r a p h i c a b n o r m a l i t i e s of c l a i m a n t ' s l e f t elbow. F u r t h e r m o r e , 
he p o i n t e d out t h a t c l a i m a n t began t o have s i m i l a r symptoms i n h i s 
o p p o s i t e elbow when he was asked t o do t h e d e c l o g g i n g o p e r a t i o n s 
u t i l i z i n g h i s r i g h t arm. 

The m e d i c a l e v i d e n c e , as i n t e r p r e t e d by t h e independent 
m e d i c a l examiner as w e l l as c l a i m a n t ' s t r e a t i n g p h y s i c i a n , showed 
t h a t he s u f f e r e d an acute trauma and had no p r i o r symptomology. 
Dr. Strum, c l a i m a n t ' s t r e a t i n g p h y s i c i a n , s t a t e d t h a t h i s l e f t 
elbow c o n d i t i o n was a d i r e c t r e s u l t o f the r e p e t i t i v e movement 
i n v o l v e d i n d e c l o g g i n g the b e l t l i n e . T h e r e f o r e , c l a i m a n t has 
proved by a preponderance of the evidence t h a t h i s work was a 
m a t e r i a l c o n t r i b u t i n g f a c t o r and c a u s a l l y r e l a t e d t o h i s l e f t 
elbow i n j u r y . Loehr v. l i b e r t y Nothwest I n s u r a n c e Corp., 80 Or 
App 264 ( 1 9 8 6 ) . Consequently, we a f f i r m t h e o r d e r o f t h e Referee. 

C l a i m a n t ' s counsel i s s t a t u t o r i l y e n t i t l e d t o a 
r e a s o n a b l e , c a r r i e r - p a i d a t t o r n e y fee f o r s e r v i c e s rendered on 
Board r e v i e w . See ORS 6 5 6 . 3 8 2 ( 2 ) . Such a f e e i s d e f i n e d as an 
•assessed f e e . " OAR 4 3 8 - 1 5 - 0 0 5 ( 2 ) . However, we cannot a u t h o r i z e 
an assessed fee u n l e s s c l a i m a n t ' s counsel f i l e s a s t a t e m e n t o f 
s e r v i c e s . See OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) . Because no s t a t e m e n t o f 
s e r v i c e s has been r e c e i v e d t o d a t e , an assessed f e e s h a l l not be 
a u t h o r i z e d . 

ORDER 

The Referee's o r d e r dated December 3 1 , 1987 i s a f f i r m e d . 

THE0DULE LEJEUNE, JR., Claimant WCB 86-12737 
Pozzi, et a l . , Claimant's Attorneys May 25, 1988 
Roberts, et a l . , Defense Attorneys Second Amended Order of Dismissal 

C l a i m a n t , p r o se, has r e q u e s t e d r e c o n s i d e r a t i o n o f the 
Board's March 16, 1988 Amended Order o f D i s m i s s a l . Pursuant t o 
our o r d e r , the i n s u r e r ' s r e q u e s t f o r Board r e v i e w was d i s m i s s e d i n 
accordance w i t h the p a r t i e s ' d i s p u t e d c l a i m s e t t l e m e n t . I n 
a d d i t i o n , we approved t h e i n s u r e r ' s c o u n s e l ' s r e q u e s t t o charge 
th e i n s u r e r , a fee not t o exceed $127.50 f o r l e g a l s e r v i c e s . 

Claimant asks t h a t h i s a t t o r n e y - o f - r e c o r d be d i r e c t e d t o 
pay him $250. F u r t h e r m o r e , he a s s e r t s t h a t he has r e c e i v e d o n l y 
S5,000, whereas the s e t t l e m e n t p r o v i d e s t h a t he s h o u l d r e c e i v e 
$ 5 , 5 0 0 . Consequently, he r e q u e s t s t h a t t h e i n s u r e r be r e q u i r e d t o 
pay him the r e m a i n i n g $500. On A p r i l 14, 1 9 8 8 , our p r i o r o r d e r s 
were abated and c o u n s e l s f o r the p a r t i e s were asked t o respond t o 
c l a i m a n t ' s c o n t e n t i o n s . Having r e c e i v e d t h e i r responses, we have 
r e c o n s i d e r e d t h i s m a t t e r and make t h e f o l l o w i n g f i n d i n g s and 
c o n c l u s i o n s . 

FINDINGS 

On October 9, 1987, Referee Howell s e t a s i d e t h e 
i n s u r e r ' s d e n i a l of c l a i m a n t ' s i n j u r y c l a i m f o r h i s c u r r e n t 
s h o u l d e r and back c o n d i t i o n s . I n a d d i t i o n , c l a i m a n t ' s a t t o r n e y 
was awarded a reasonable a t t o r n e y f e e of $ 1 , 5 0 0 , t o be p a i d by the 
i n s u r e r . The i n s u r e r t i m e l y r e q u e s t e d Board r e v i e w . 
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T h e r e a f t e r , t h e p a r t i e s s u b m i t t e d f o r our a p p r o v a l a 
proposed "Disputed Claim S e t t l e m e n t . " Pursuant t o the s e t t l e m e n t , 
c l a i m a n t agreed t o the r e i n s t a t e m e n t o f t h e i n s u r e r ' s d e n i a l o f 
c o m p e n s a b i l i t y . I n r e t u r n , c l a i m a n t would a c c e p t $5,500. I t was 
f u r t h e r agreed t h a t c l a i m a n t ' s a t t o r n e y would be p a i d an a t t o r n e y 
f e e o f $1,500, payable _in a d d i t i o n t o t h e s e t t l e m e n t p roceeds, and 
$500 i n c o s t s , which were payable o u t o f t h e s e t t l e m e n t proceeds. 
(Emphasis added). 

On February 25, 1988, we approved t he p a r t i e s ' d i s p u t e d 
c l a i m s e t t l e m e n t and issued an o r d e r d i s m i s s i n g t h e i n s u r e r ' s 
r e q u e s t f o r Board r e v i e w . On March 16, 1988, we amended our 
i n i t i a l o r d e r t o a u t h o r i z e t h e i n s u r e r ' s c o u n s e l t o charge a f e e 
t o t h e i n s u r e r . (Emphasis added). T h e r e a f t e r , c l a i m a n t r e q u e s t e d 
r e c o n s i d e r a t i o n , c o n t e n d i n g t h a t h i s a t t o r n e y had r e c e i v e d t o o 
much money and t h a t he had r e c e i v e d o n l y $5,000. 

CONCLUSIONS 

No r e l e a s e by a worker o f any r i g h t s t o w o r k e r s ' 
compensation b e n e f i t s i s v a l i d . ORS 656.236(1). N o t w i t h s t a n d i n g 
ORS 656.236, i n any case where t h e r e i s a bona f i d e d i s p u t e over 
c o m p e n s a b i l i t y of a c l a i m , t h e p a r t i e s may, w i t h t h e a p p r o v a l o f a 
Re f e r e e , t h e Board or the c o u r t , by agreement make such 
d i s p o s i t i o n o f the c l a i m as i s c o n s i d e r e d r e a s o n a b l e . ORS 
656 . 2 8 9 ( 4 ) . When a denied and d i s p u t e d c l a i m i s s e t t l e d under t h e 
p r o v i s i o n s o f ORS 656.289(4) and OAR 438-09-010, an a t t o r n e y f e e 
may be approved by the Referee, t h e Board or a c o u r t i n an amount 
up t o 25 p e r c e n t o f the f i r s t $12,500 o f the s e t t l e m e n t proceeds 
p l u s 10 p e r c e n t o f any amount o f the s e t t l e m e n t proceeds i n excess 
of $12,500. OAR 438-15-050. 

Here, t h e p a r t i e s ' s e t t l e m e n t r e s o l v e d a bona f i d e 
d i s p u t e over c o m p e n s a b i l i t y o f c l a i m a n t ' s i n j u r y c l a i m . 
T h e r e f o r e , t h e a f o r e m e n t i o n e d p r o v i s i o n s are a p p l i c a b l e . 

Inasmuch as c l a i m a n t ' s a t t o r n e y ' s f e e of $1,500 was 
pay a b l e i n a d d i t i o n t o , r a t h e r t h a n out o f , c l a i m a n t ' s 
compensation, t he t o t a l s e t t l e m e n t proceeds were, i n e f f e c t , 
$ 7 , 000 . ($5, 500 + $1 , 500). I n I accordance w i t h t h e Board's 
a t t o r n e y f e e r u l e s r e g a r d i n g d i s p u t e d c l a i m s e t t l e m e n t s , t h e 
maximum f e e f o r such a s e t t l e m e n t would be $1,750. Thus, 
c l a i m a n t ' s a t t o r n e y ' s fee was w i t h i n t h e Board's a t t o r n e y f e e 
r u l e s . 

Moreover, we note t h a t t h e fee was a l s o l e s s t h a n t h e 
maximum r e c o v e r a b l e under c l a i m a n t ' s r e t a i n e r agreement w i t h h i s 
c o u n s e l , i . e . , 25 p e r c e n t o f t h e f i r s t $8,000. Since c l a i m a n t ' s 
a t t o r n e y ' s f e e was w i t h i n t h e Board's r u l e s , as w e l l as h i s 
c o n t r a c t u a l l i m i t a t i o n s , we conclude t h a t t h e f e e was r e a s o n a b l e . 
C o n sequently, we d e c l i n e t o d i r e c t c l a i m a n t ' s a t t o r n e y t o repay 
c l a i m a n t $250. 

We t u r n t o c l a i m a n t ' s c o n t e n t i o n t h a t t h e i n s u r e r has 
w i t h h e l d $500 from him, t h e r e b y f a i l i n g t o f u l l y comply w i t h t h e 
s e t t l e m e n t . I n f u l l and f i n a l s e t t l e m e n t of h i s c l a i m , c l a i m a n t 
agreed t o accept $5,500. However, he f u r t h e r agreed t h a t t h i s sum 
would be reduced by $500 t o reim b u r s e h i s a t t o r n e y f o r c o s t s 
i n c u r r e d d u r i n g t h e l i t i g a t i o n . T h e r e f o r e , t h e t o t a l amount o f 
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proceeds payable t o c l a i m a n t was $5,000, which was the amount he 
a c t u a l l y r e c e i v e d . Because we f i n d t h a t c l a i m a n t has r e c e i v e d the 
amount t o which he i s e n t i t l e d under t h e p a r t i e s ' s e t t l e m e n t , we 
d e c l i n e t o d i r e c t t h e i n s u r e r t o pay an a d d i t i o n a l $500. 

F i n a l l y , we note t h a t the reimbursement of t h e 
a t t o r n e y ' s c o s t s d i r e c t l y from t he s e t t l e m e n t ' s proceeds i s not an 
i n v a l i d assignment of compensation. Since t h e s e t t l e m e n t r e s o l v e d 
t h e i s s u e o f c o m p e n s a b i l i t y f o r c l a i m a n t ' s i n j u r y c l a i m , i t s 
proceeds were e x p r e s s l y agreed not t o be compensation. 
Consequently, t he assignment o f a p o r t i o n of these 
"noncompensation" proceeds would not be c o n t r a r y t o the p r o v i s i o n s 
of ORS 656.234, which p r o h i b i t s t h e assignment of compensation 
p r i o r t o i t s r e c e i p t by the e n t i t l e d b e n e f i c i a r y . 

A c c o r d i n g l y , t he re q u e s t f o r r e c o n s i d e r a t i o n i s g r a n t e d 
and our p r i o r o r d e r s w i t h d r a w n . On r e c o n s i d e r a t i o n , as 
supplemented h e r e i n , we adhere t o and r e p u b l i s h our March 16, 1988 
Amended Order of D i s m i s s a l . The p a r t i e s ' r i g h t s o f appeal s h a l l 
run from the date o f t h i s o r d e r . 

IT IS SO ORDERED. 
The B e n e f i c i a r i e s of 
THOMAS McBROOM (Deceased), Claimant 
Pozzi, Wilson, e t a l . , Claimant's Attorneys 
Roberts, et a l . , Defense Attorneys 
Joseph D. Davis, Attorney 

C l a i m a n t , B e t t y McBroom, as b e n e f i c i a r y o f t h e e s t a t e of 
the deceased worker, has p e t i t i o n e d the Board t o r e s o l v e a d i s p u t e 
c o n c e r n i n g t h e pro p e r d i s t r i b u t i o n of the proceeds f r o m a t h i r d 
p a r t y judgment. See ORS 656.593. Claimant contends t h a t she i s 
e n t i t l e d t o a share o f t h e proceeds p u r s u a n t t o ORS 
6 5 6 . 5 9 3 ( 1 ) ( c ) . The p a y i n g agency responds t h a t c l a i m a n t e l e c t e d 
n o t t o proceed a g a i n s t t h e t h i r d p a r t y and, because c l a i m c o s t s 
exceed t h e r e m a i n i n g balance o f the t h i r d p a r t y r e c o v e r y , she i s 
not e n t i t l e d t o a share o f t h e proceeds from t h e judgment. See 
ORS 656.591. 

FINDINGS 

I n May 1981 t h e deceased worker d i e d w h i l e on a business 
t r i p i n C a l i f o r n i a . The c l a i m was found t o be compensable. See 
McBroom v. Chamber o f Commerce of the U.S., 77 Or App 700 ( 1 9 8 6 ) . 
W i t h i n a year o f t h e deceased worker's d e a t h , h i s widow, c l a i m a n t , 
engaged a C a l i f o r n i a a t t o r n e y t o i n s t i t u t e a c i v i l a c t i o n f o r 
w r o n g f u l d e a t h a g a i n s t the h o t e l where her husband had d i e d . 
Arrangements f o r c l a i m a n t ' s C a l i f o r n i a r e p r e s e n t a t i o n were made 
t h r o u g h her Oregon c o u n s e l . T h e r e a f t e r , a c o m p l a i n t f o r w r o n g f u l 
death was f i l e d i n a C a l i f o r n i a S u p e r i o r C o u r t . 

I n December 1983 t h e paying agency's c o u n s e l a d v i s e d 
c l a i m a n t ' s Oregon a t t o r n e y t h a t , i f c l a i m a n t e l e c t e d n o t t o pursue 
t h e t h i r d p a r t y a c t i o n , t h e agency wished t o proceed. I n 
a n t i c i p a t i o n o f c l a i m a n t ' s d e c i s i o n , t he agency r e q u e s t e d an 
executed e l e c t i o n form a s s i g n i n g c l a i m a n t ' s cause o f a c t i o n t o the 
agency. 

I n response, c l a i m a n t ' s Oregon a t t o r n e y r e p o r t e d t h a t 
c l a i m a n t was w i l l i n g t o s i g n t h e e l e c t i o n f o r m , p r o v i d e d t h a t t h e 
agency reimbursed her f o r $575 i n l i t i g a t i o n c o s t s . I n February 
1984 t h e p a y i n g agency agreed t o p r o v i d e reimbursement f o r 
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c l a i m a n t ' s l i t i g a t i o n c o s t s . ' T h e r e a f t e r , 'these,costs were p a i d 
and c o p i e s of c l a i m a n t ' s Oregon a t t o r n e y ' s f i l e were f o r w a r d e d t o 
the p a y i n g agency's c o u n s e l . However,.an executed e l e c t i o n f o r m 
was not f o r t h c o m i n g . 

I n September 1984 c l a i m a n t ' s C a l i f o r n i a a t t o r n e y 
r e q u e s t e d p e r m i s s i o n t o d i s m i s s t h e t h i r d p a r t y a c t i o n w i t h 
p r e j u d i c e . The r e q u e s t was d i r e c t e d t o c l a i m a n t ' s Oregon c o u n s e l , 
who f o r w a r d e d i t t o the p a y i n g agency's a t t o r n e y . I n - F e b r u a r y 
1985 t h e p a y i n g agency's co u n s e l n o t i f i e d c l a i m a n t ' s C a l i f o r n i a 
a t t o r n e y t h a t c l a i m a n t had a u t h o r i z e d t h e p a y i n g agency t o proceed 
w i t h t h e a c t i o n a g a i n s t the h o t e l . A copy of t h i s n o t i f i c a t i o n 
was p r o v i d e d t o c l a i m a n t ' s Oregon a t t o r n e y . . I n c l u d e d w i t h t h i s 
copy was another r e q u e s t t o c l a i m a n t ' s Oregon a t t o r n e y t o f o r w a r d 
an executed " t h i r d p a r t y e l e c t i o n form.".. 

When c l a i m a n t ' s C a l i f o r n i a a t t o r n e y was r e l u c t a n t t o 
f u r t h e r pursue the case, the p a y i n g agency's co u n s e l r e t a i n e d 
a n o t h e r C a l i f o r n i a a t t o r n e y t o proceed a g a i n s t the h o t e l . P r i o r 
t o t h i s s u b s t i t u t i o n , the h o t e l had been t i m e l y s e r v e d w i t h a copy 
of c l a i m a n t ' s c o m p l a i n t . 

I n May 1985 the p a y i n g agency's co u n s e l n o t i f i e d 
c l a i m a n t ' s Oregon a t t o r n e y of t h e s u b s t i t u t i o n . Acknowledging 
c l a i m a n t ' s Oregon a t t o r n e y ' s p r i o r assurances t h a t c l a i m a n t had 
signed an e l e c t i o n form, t h e p a y i n g agency's c o u n s e l s t a t e d t h a t a 
form had s t i l l not been r e c e i v e d . T h e r e f o r e , an executed f o r m was 
a g a i n r e q u e s t e d . The agency's c o u n s e l f u r t h e r n o t ed t h a t any 
proceeds r e c e i v e d as a r e s u l t of t h e a c t i o n would be d i s t r i b u t e d 
p u r s u a n t t o the t h i r d p a r t y s t a t u t e s . 

On h i s own b e h a l f , c l a i m a n t ' s Oregon a t t o r n e y "approved" 
the May 1985 l e t t e r from the p a y i n g agency's c o u n s e l " i n a l l 
r e s p e c t s . " However, n e i t h e r an executed e l e c t i o n f o r m nor an 
assignment were r e c e i v e d from c l a i m a n t . S h o r t l y t h e r e a f t e r , t h e 
p a y i n g agency's co u n s e l i n s t r u c t e d t h e r e c e n t l y - a p p o i n t e d 
C a l i f o r n i a a t t o r n e y t o proceed w i t h t h e case. The agency's ' 
co u n s e l noted t h a t c l a i m a n t "of course would, under Oregon law, be 
e n t i t l e d t o t h e proceeds a f t e r [ t h e p a y i n g agency's] l i e n i s p a i d . " 

I n J u l y 1985 the paying.agency's c o u n s e l n o t i f i e d 
c l a i m a n t t h a t the p a y i n g agency was p r o c e e d i n g on her b e h a l f 
a g a i n s t the h o t e l . Since a d i f f e r e n t C a l i f o r n i a a t t o r n e y had been 
r e t a i n e d , c l a i m a n t was asked t o s i g n a " S u b s t i t u t i o n o f A t t o r n e y " 
f o r m t o be f i l e d w i t h the C a l i f o r n i a c o u r t . C laimant s i g n e d t h e 
f o r m , acknowledging the s u b s t i t u t i o n o f her C a l i f o r n i a c o u n s e l . 
The f o r m d i d not r e f e r t o an assignment of c l a i m a n t ' s cause o f 
a c t i o n nor d i d i t mention the p a y i n g agency i n any manner. 

I n May 1987 t h e t h i r d p a r t y case proceeded t o t r i a l . 
C l a i m a n t was i n a t t e n d a n c e , and c o o p e r a t e d f u l l y , d u r i n g t h e 
n e a r l y two week t r i a l . Her t r a v e l expenses were covere d by t h e 
p a y i n g agency. At no t i m e was she asked t o a s s i g n her cause o f 
a c t i o n a g a i n s t the h o t e l t o the p a y i n g agency or anyone e l s e . 
F u r t h e r m o r e , she was never a d v i s e d t h a t she would n o t r e c e i v e a 
p o r t i o n of t h e proceeds of t h e a c t i o n , s h o u l d i t prove t o be 
s u c c e s s f u l . R a t h e r , i t was her u n d e r s t a n d i n g t h a t she would 
r e c e i v e a p o r t i o n of any r e c o v e r y . Had she known t h a t t h e r e was a 
p o s s i b i l i t y t h a t she would not share i n any r e c o v e r y , c l a i m a n t 
would not have w i l l i n g l y p a r t i c i p a t e d i n the t r i a l . 
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The t h i r d p a r t y judgment t o t a l l e d $91,215. A f t e r 
d e d u c t i n g f o r a t t o r n e y f e e s and l i t i g a t i o n c o s t s , a balance of 
$44,959.93 remains. 

We f i n d t h a t c l a i m a n t made no e l e c t i o n n o t t o re c o v e r 
damages from t he t h i r d p a r t y . We f u r t h e r f i n d t h a t c l a i m a n t d i d 
n o t a s s i g n her cause of a c t i o n t o t h e p a y i n g agency. 

CONTENTIONS 

The p a y i n g agency contends t h a t c l a i m a n t a s s i g n e d her 
cause of a c t i o n t o t h e agency. Since t he c u r r e n t and f u t u r e c l a i m 
c o s t s exceed t he r e m a i n i n g balance o f the proceeds, t h e agency 
argues t h a t c l a i m a n t i s not e n t i t l e d t o any p o r t i o n o f t h e t h i r d 
p a r t y judgment. See ORS 656.591(2). 

Claimant a s s e r t s t h a t she d i d not a s s i g n her cause of 
a c t i o n t o the p a y i n g agency. Since t h e r e was no assignment, she 
su b m i t s t h a t she i s e n t i t l e d t o her s t a t u t o r y 1/3 share o f t h e 
r e m a i n i n g balance o f the proceeds p u r s u a n t t o ORS 6 5 6 . 5 9 3 ( 1 ) ( b ) . 

CONCLUSIONS 

I f a worker r e c e i v e s a compensable i n j u r y due t o the 
n e g l i g e n c e or wrong of a t h i r d person not i n t h e same employ, t h e 
worker s h a l l e l e c t whether t o recover damages from such t h i r d 
p e r s o n . ORS 656.578. The proceeds o f any damages r e c o v e r e d from 
a t h i r d person by t h e worker s h a l l be s u b j e c t t o a l i e n o f the 
p a y i n g agency f o r i t s share o f the proceeds. ORS 656.593. 

When the worker or the b e n e f i c i a r i e s e l e c t t o recover 
damages from t he t h i r d p a r t y , t h e proceeds o f any r e c o v e r y s h a l l 
be d i s t r i b u t e d as s e t f o r t h i n ORS 656.593( 1 ) . Costs and a t t o r n e y 
f e e s i n c u r r e d s h a l l be i n i t i a l l y d i s b u r s e d . ORS 6 5 6 . 5 9 3 ( 1 ) ( a ) . 
Then, the worker or b e n e f i c i a r i e s s h a l l r e c e i v e a t l e a s t 33-1/3 
p e r c e n t of the balance o f t h e r e c o v e r y . ORS 6 5 6 . 5 9 3 ( 1 ) ( b ) . The 
p a y i n g agency s h a l l be p a i d and r e t a i n t h e balance o f t h e rec o v e r y 
t o t h e e x t e n t t h a t i t i s compensated f o r i t s e x p e n d i t u r e s f o r 
compensation, f i r s t a i d or o t h e r m e d i c a l , s u r g i c a l or h o s p i t a l 
s e r v i c e , and f o r the p r e s e n t v a l u e o f i t s r e a s o n a b l y t o be 
expected f u t u r e e x p e n d i t u r e s f o r compensation and o t h e r c o s t s o f 
th e w o rker's c l a i m under ORS 656.001 t o 656.794. ORS 
6 5 6 . 5 9 3 ( 1 ) ( c ) . Any r e m a i n i n g balance s h a l l be p a i d t o t h e worker 
or b e n e f i c i a r i e s . ORS 656.593(1 ) (d ) . 

The p a y i n g agency may r e q u i r e t h e worker or o t h e r 
b e n e f i c i a r y or the l e g a l r e p r e s e n t a t i v e o f a deceased worker t o 
e x e r c i s e t h e r i g h t o f e l e c t i o n p r o v i d e d i n ORS 656.578 by s e r v i n g 
a w r i t t e n demand by r e g i s t e r e d or c e r t i f i e d m a i l or by p e r s o n a l 
s e r v i c e upon such work e r , b e n e f i c i a r i e s or l e g a l r e p r e s e n t a t i v e . 
ORS 656.583( 1 ) . Unless such e l e c t i o n i s made w i t h i n 60 days f r o m 
th e r e c e i p t or s e r v i c e o f such demand and u n l e s s , a f t e r making 
such e l e c t i o n , an a c t i o n a g a i n s t such t h i r d person i s i n s t i t u t e d 
w i t h i n such time as i s g r a n t e d by t h e p a y i n g agency, t he w o r k e r , 
b e n e f i c i a r i e s or l e g a l r e p r e s e n t a t i v e i s deemed t o have a s s i g n e d 
the cause o f a c t i o n t o the p a y i n g agency. ORS 656.583(2). The 
p a y i n g agency s h a l l a l l o w t h e wo r k e r , t h e b e n e f i c i a r i e s , or l e g a l 
r e p r e s e n t a t i v e of t h e worker a t l e a s t 90 days from t h e making o f 
such e l e c t i o n t o i n s t i t i t u t e such a c t i o n . I d . 
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An e l e c t i o n made p u r s u a n t t o ORS 656.578 not t o p r o c e e d 
a g a i n s t t h e employer or t h i r d person o p e r a t e s as an assignment t o 
t h e p a y i n g agency of the cause of a c t i o n , i f any, o f t h e w o r k e r , 
t h e b e n e f i c i a r i e s or l e g a l r e p r e s e n t a t i v e of t h e deceased w o r k e r , 
a g a i n s t the t h i r d p e r s o n , and t h e p a y i n g agency may b r i n g a c t i o n 
a g a i n s t such t h i r d person i n t h e name of t h e i n j u r e d worker or 
o t h e r b e n e f i c i a r i e s . ORS 656.591(1). The worker or o t h e r 
b e n e f i c i a r i e s i s e n t i t l e d t o any sum r e c o v e r e d by t h e p a y i n g 
agency i n excess of t h e expenses i n c u r r e d i n making such r e c o v e r y 
and the amount expended by t h e p a y i n g agency f o r compensation, 
f i r s t a i d or o t h e r m e d i c a l - r e l a t e d s e r v i c e , t o g e t h e r w i t h t h e 
p r e s e n t w o r t h of f u t u r e m o n t h l y payments o f compensation. ORS 
656.591(2) . 

Here, c l a i m a n t e l e c t e d t o seek damages from the t h i r d 
p a r t y and i n s t i t u t e d a cause of a c t i o n f o r w r o n g f u l d e a t h . W i t h 
t h i s e l e c t i o n , the p r o v i s i o n s o f ORS 656.583 (which compels an 
e l e c t i o n t o i n s t i t u t e an a c t i o n a g a i n s t t h e t h i r d p a r t y ) and 
656.591 (wh i c h a p p l i e s t o the d i s t r i b u t i o n o f proceeds where an 
e l e c t i o n n o t t o proceed a g a i n s t the t h i r d p a r t y has been made) 
became i n o p e r a b l e . I n s t e a d , upon c l a i m a n t ' s e l e c t i o n t o r e c o v e r 
damages from the t h i r d p a r t y , t h e d i s t r i b u t i o n scheme c o n t a i n e d i n 
ORS 656.593(1) a p p l i e d . These p r o v i s i o n s a l l o w f o r t h e w o r k e r ' s 
or t h e b e n e f i c i a r i e s ' o n e - t h i r d share from t h e r e m a i n i n g b a l a n c e 
o f t h e t h i r d p a r t y r e c o v e r y . See ORS 656 . 593(1 ) ( b ) . 

The p a y i n g agency argues t h a t c l a i m a n t abandoned her 
cause of a c t i o n and, t h e r e b y , e l e c t e d not t o proceed a g a i n s t the 
t h i r d p a r t y . The agency submits t h a t t h i s e l e c t i o n e f f e c t i v e l y 
o p e r a t e d as an assignment of c l a i m a n t ' s t h i r d p a r t y a c t i o n . We 
d i s a g r e e . 

As p r e v i o u s l y d i s c u s s e d , ORS 656.583 and 656.591 
c o n t e m p l a t e e l e c t i o n s a t the i n i t i a l stage o f t h e p r o c e e d i n g s , 
i . e . , b e f o r e a cause o f a c t i o n has been i n s t i t u t e d . Here, 
c l a i m a n t e l e c t e d t o proceed by i n s t i t u t i n g a cause o f a c t i o n 
a g a i n s t t h e t h i r d p a r t y . Even assuming t h a t ORS 656.583 was 
a p p l i c a b l e , t h e agency d i d not comply w i t h the s t a t u t e i n t h a t 
w r i t t e n demand t o e x e r c i s e the r i g h t o f e l e c t i o n was not served by 
r e g i s t e r e d or c e r t i f i e d m a i l or by p e r s o n a l s e r v i c e upon 
c l a i m a n t . Thus, c l a i m a n t can not be "deemed t o have a s s i g n e d t h e 
cause of a c t i o n t o t h e p a y i n g agency." See ORS 6 5 6 . 5 8 3 ( 1 ) , ( 2 ) . 

F u r t h e r m o r e , by i n s t i t u t i n g t h e cause of a c t i o n , 
c l a i m a n t e x p r e s s l y e l e c t e d t o proceed a g a i n s t the t h i r d p a r t y . 
See ORS 656.591. D e s p i t e changes i n r e p r e s e n t a t i o n and 
r e s p o n s i b i l i t y f o r l i t i g a t i o n c o s t s , c l a i m a n t ' s u l t i m a t e o b j e c t i v e 
remained c o n s t a n t , i . e . , t o recover damages from the t h i r d p a r t y . 
I n o t h e r words, she never e l e c t e d not t o recover damages from t h e 
t h i r d p a r t y . See ORS 656.578. Inasmuch as c l a i m a n t d i d not make 
an e l e c t i o n p u r s u a n t t o ORS 656.578 t o not proceed a g a i n s t t h e 
t h i r d p a r t y , t h e r e has been no assignment of t h e cause of a c t i o n 
t o t he p a y i n g agency. See ORS 656.591(1). 

The p a r t i e s have t o t a l l y d i v e r g e n t views o f t h i s t h i r d 
p a r t y arrangement. The p a y i n g agency i n t e r p r e t s c l a i m a n t ' s 
conduct as an abandonment of her l a w s u i t and a complete assignment 
of her r i g h t s t o any proceeds. On t h e o t h e r hand, c l a i m a n t views 
t h e p a y i n g agency's i n v o l v e m e n t as an a t t e m p t t o p u r s u e , w i t h her 
a s s i s t a n c e , a p o t e n t i a l source of reimbursement f o r i t s c l a i m 
c o s t s . Under t h i s s c e n a r i o , c l a i m a n t would share i n t h e proceeds, 
i f any were e v e n t u a l l y f o r t h c o m i n g . 
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C o n s i d e r i n g these d i a m e t r i c a l l y opposed v i e w s , we are 
unable t o conclude t h a t c l a i m a n t ' s conduct equates w i t h t h e 
i n t e n t i o n a l and a f f i r m a t i v e a c t occasioned by e l e c t i n g not t o 
proceed a g a i n s t a t h i r d p a r t y . Moreover, t h e r e c o r d would suggest 
o t h e r w i s e . To b e g i n , s e v e r a l of the p a y i n g agency's c o u n s e l ' s 
l e t t e r s n ote t h a t t h e agency was p r o c e e d i n g on c l a i m a n t ' s b e h a l f . 
T h i s c o n c l u s i o n i s f u r t h e r supported by the " S u b s t i t u t i o n o f 
A t t o r n e y s " form f i l e d w i t h t he C a l i f o r n i a c o u r t t h a t i n d i c a t e d t h e 
change i n c l a i m a n t ' s l e g a l r e p r e s e n t a t i o n , w i t h n e i t h e r an 
assignment from c l a i m a n t nor any r e f e r e n c e t o the p a y i n g agency. 

I n a d d i t i o n , n e i t h e r c l a i m a n t nor her C a l i f o r n i a c o u n s e l 
were aware o f the agency's p o s i t i o n t h a t c l a i m a n t c o u l d l i k e l y not 
share i n t h e t h i r d p a r t y p r oceeds. I n f a c t , c l a i m a n t would n o t 
have p a r t i c i p a t e d i n the p r o c e e d i n g s had she been aware t h a t such 
a r e s u l t was p o s s i b l e . 

F i n a l l y , and most i m p o r t a n t l y , d e s p i t e r e p e a t e d r e q u e s t s 
f r o m t h e p a y i n g agency t o submit an executed e l e c t i o n f o r m , 
c l a i m a n t never signed a document e v i d e n c i n g her knowing and 
i n t e n t i o n a l e l e c t i o n not t o pursue t he t h i r d p a r t y a c t i o n and t o 
a s s i g n her a c t i o n t o t h e p a y i n g agency. I n view o f t h e 
s i g n i f i c a n t impact such a d e c i s i o n would have on c l a i m a n t ' s 
e n t i t l e m e n t t o share i n t h e proceeds of any t h i r d p a r t y r e c o v e r y , 
we c o n s i d e r a w r i t t e n e l e c t i o n not t o recover damages a g a i n s t t h e 
t h i r d p a r t y e s s e n t i a l t o o p e r a t e as an assignment o f a cause o f 
a c t i o n t o the paying agency. 

Having concluded t h a t c l a i m a n t d i d not a s s i g n her t h i r d 
p a r t y a c t i o n t o the p a y i n g agency, we f i n d t h a t she i s e n t i t l e d t o 
her s t a t u t o r y 1/3 share o f t h e proceeds of the judgment p u r s u a n t 
t o ORS 6 5 6 . 5 9 3 ( 1 ) ( b ) . A c c o r d i n g l y , the pa y i n g agency i s d i r e c t e d 
t o f o r w a r d t o c l a i m a n t 1/3 o f t h e $44,959.93 r e m a i n i n g b a l a n c e . 
The p a y i n g agency s h a l l r e t a i n t h e remainder. 

IT IS SO ORDERED. 

MARIA C. MENDOZA, Claimant WCB 88-01994 
Vick & Gutzler, Claimant's Attorneys May 25, 1988 
Emmons, et a l . , Attorneys Order of Dismissal 
Kevin Mannix, Defense Attorney 

C l a i m a n t has requested r e v i e w o f Referee Garaventa's 
Order Denying R e c o n s i d e r a t i o n . We have r e v i e w e d t h e request t o 
det e r m i n e whether we have j u r i s d i c t i o n t o c o n s i d e r t h e m a t t e r . We 
conclude t h a t we l a c k j u r i s d i c t i o n . 

FINDINGS 

On A p r i l 1 , 1988, the Referee i s s u e d an or d e r d i s m i s s i n g 
c l a i m a n t ' s r e q u e s t f o r h e a r i n g . On A p r i l 19, 1988, c l a i m a n t 
r e q u e s t e d r e c o n s i d e r a t i o n o f t h e d i s m i s s a l o r d e r , a s k i n g f o r 
r e i n s t a t e m e n t o f her h e a r i n g r e q u e s t . 

On May 4, 1988, t h e Referee i s s u e d an "Order Denying 
R e c o n s i d e r a t i o n . " A f t e r r e v i e w i n g t h e case's p r o c e d u r a l h i s t o r y , 
t h e Referee d e c l i n e d t o g r a n t c l a i m a n t ' s r e q u e s t f o r r e s c i s s i o n o f 
the d i s m i s s a l o r d e r . 

On May 9, 1988, t h e Board r e c e i v e d c l a i m a n t ' s r e q u e s t 
f o r r e v i e w o f t h e Referee's May 4, 1988 o r d e r . The request 
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i n c l u d e d a c e r t i f i c a t e of p e r s o n a l s e r v i c e by m a i l upon t he o t h e r 
p a r t i e s t o t h e p r o c e e d i n g s . 

The Referee's A p r i l 1, 1988 d i s m i s s a l o r d e r was n e i t h e r 
abated, w i t h d r a w n , s t a y e d , r e p u b l i s h e d , m o d i f i e d , nor appealed 
w i t h i n 30 days' o f i t s i s s u a n c e . 

CONCLUSIONS 

A Referee's o r d e r i s f i n a l u n l e s s , w i t h i n 30 days a f t e r 
t h e d ate on which a copy o f the o r d e r i s m a i l e d t o the p a r t i e s , 
one o f t h e p a r t i e s r e q u e s t s Board r e v i e w under ORS 656.295. ORS 
656.289(3). The ti m e w i t h i n which t o ap p e a l an o r d e r c o n t i n u e s t o 
ru n , u n l e s s t h e o r d e r has been " s t a y e d , " w i t h d r a w n , or m o d i f i e d . 
I n t e r n a t i o n a l Paper Co. v. W r i g h t , 80 Or App 444 (1 9 8 6 ) ; F i s c h e r 
v. SAIF, 76 Or App 656, 659 (1 9 8 6 ) . I n o r d e r t o abate and a l l o w 
r e c o n s i d e r a t i o n o f an ord e r i s s u e d under ORS 656.289(1), a t t h e 
very l e a s t , t h e language o f t h e second o r d e r must be s p e c i f i c . 
Farmers I n s u r a n c e Group v. SAIF, 301 Or 612, 619 (1 9 8 6 ) . 

Here, c l a i m a n t has requeste d review o f t h e Ref e r e e ' s 
May 4, 1988 o r d e r w i t h i n 30 days o f i t s i s s u a n c e . Y e t , t h e May 4, 
1988 o r d e r i s s u e d more th a n 30 days a f t e r t h e A p r i l 1 , 1988 
d i s m i s s a l o r d e r . F u r t h e r m o r e , t h e A p r i l 1, 1988 o r d e r was n e i t h e r 
a b a t e d , w i t h d r a w n , s t a y e d , m o d i f i e d , nor r e p u b l i s h e d p r i o r t o t h e 
iss u a n c e o f the May 4, 1988 o r d e r . Under these c i r c u m s t a n c e s , we 
conc l u d e t h a t t h e Referee l a c k e d j u r i s d i c t i o n t o i s s u e t h e May 4, 
1988 o r d e r . ORS 656 . 2 8 9 ( 3 ) ; I n t e r n a t i o n a l Paper Co. v. W r i g h t , 
s u p r a ; Farmers I n s u r a n c e Group v. SAIF, supra. Inasmuch as t h e 
May 4, 1988 o r d e r was i s s u e d w i t h o u t j u r i s d i c t i o n , i t i s a 
n u l l i t y . Thus, we l a c k j u r i s d i c t i o n t o c o n s i d e r i t . 

The Referee had j u r i s d i c t i o n t o i s s u e t h e A p r i l 1, 1988 
d i s m i s s a l o r d e r . However, as d i s c u s s e d above, t he 30-day 
s t a t u t o r y appeal p e r i o d from t h a t o r d e r has s i n c e e l a p s e d unabated 
and w i t h o u t the t i m e l y f i l i n g o f a request f o r Board r e v i e w . 
C o n s e q u e n t l y , we a l s o l a c k j u r i s d i c t i o n t o review t h e A p r i l 1, 
1988 o r d e r , which has become f i n a l by o p e r a t i o n o f law. See ORS 
6 5 6.289(3); I n t e r n a t i o n a l Paper Co. v. W r i g h t , s u p r a ; Farmers 
I n s u r a n c e Group v. SAIF, su p r a . 

A c c o r d i n g l y , t h e req u e s t f o r Board r e v i e w i s d i s m i s s e d . 

IT IS SO ORDERED. 

PAULA M. MILLS, Claimant WCB 87-06034 
Terrence J. Slominski, Claimant's Attorney May 25, 1988 
Rankin, VavRosky, et a l . , Defense Attorneys Order of Dismissal (Remanding) 

Claimant has requested Board review of Referee 
Galloway's March 22, 1988 o r d e r . We have reviewed the req u e s t t o 
determine whether we have j u r i s d i c t i o n t o c o n s i d e r i t . We 
conclude t h a t j u r i s d i c t i o n r e s t s w i t h t h e Hearings D i v i s i o n . 

FINDINGS 

Clai m a n t ' s request was f i l e d on A p r i l 2 1 , 1988. That 
same day, i n response t o c l a i m a n t ' s motion f o r r e c o n s i d e r a t i o n , 
Referee L i p t o n i s s u e d an Order of Abatement. 
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CONCLUSIONS 
Where simultaneous a c t s a f f e c t the v e s t i n g o f 

j u r i s d i c t i o n i n t h i s forum, i n the i n t e r e s t of a d m i n i s t r a t i v e 
economy and s u b s t a n t i a l j u s t i c e , we w i l l g i v e e f f e c t t o the a c t 
t h a t r e s u l t s i n the r e s o l u t i o n of the c o n t r o v e r s y a t the low e s t 
p o s s i b l e l e v e l . James D. Whitney, 37 Van Natt a 1463 (1 9 8 5 ) . 

Inasmuch as the Referee's March 22, 1988 ord e r was 
abated s i m u l t a n e o u s l y w i t h c l a i m a n t ' s request f o r Board r e v i e w , we 
s h a l l g i v e e f f e c t t o the Order of Abatement. A c c o r d i n g l y , t h e 
request f o r Board review i s di s m i s s e d . T h i s m a t t e r i s remanded t o 
Referee L i p t o n f o r f u r t h e r a c t i o n . 

IT IS SO ORDERED. 

PENNY L. NICKLE, Claimant WCB 87-09156 
Francesconi & Associates, Claimant's Attorneys May 25, 1988 
Scheminske & Lyons, Defense Attorneys Order on Reconsideration 

Claimant has s u b m i t t e d a statement o f s e r v i c e s and has 
requested r e c o n s i d e r a t i o n of the Board's Order on Review dated 
A p r i l 25, 1988. On r e c o n s i d e r a t i o n , c l a i m a n t ' s a t t o r n e y seeks 
Board a u t h o r i z a t i o n of an assessed f ee f o r h i s s e r v i c e s rendered 
on Board review. 

The request i s g r a n t e d and the Board's p r i o r o r d e r i s 
wit h d r a w n . On r e c o n s i d e r a t i o n , the Board adheres t o and 
r e p u b l i s h e s i t s former o r d e r w i t h the f o l l o w i n g s u p p l e m e n t a t i o n , 
e f f e c t i v e t h i s d a t e . 

I f a r e q u e s t f o r Board review i s i n i t i a t e d by an 
employer or i n s u r e r , and the Board f i n d s t h a t the compensation 
awarded t o a c l a i m a n t should not be d i s a l l o w e d or reduced, t h e 
employer or i n s u r e r s h a l l be r e q u i r e d t o pay t o c l a i m a n t or 
c l a i m a n t ' s a t t o r n e y a reasonable a t t o r n e y fee i n an amount s e t by 
the Board. ORS 6 5 6 . 3 8 2 ( 2 ) ; see a l s o OAR 438-15-070. 

I n d e t e r m i n i n g the reasonableness o f an assessed f e e , 
s e v e r a l f a c t o r s must be c o n s i d e r e d . OAR 4 3 8 - 1 5 - 0 1 0 ( 6 ) . These 
f a c t o r s i n c l u d e : ( 1 ) t h e time devoted t o the case; ( 2 ) t h e 
c o m p l e x i t y o f the i s s u e ( s ) p r e s e n t e d ; ( 3 ) the value of th e 
i n t e r e s t i n v o l v e d ; ( 4 ) the s k i l l and s t a n d i n g o f c o u n s e l ; ( 5 ) the 
na t u r e o f the p r o c e e d i n g s ; ( 6 ) t h e r e s u l t s secured; ( 7 ) t h e r i s k 
t h a t t h e a t t o r n e y ' s e f f o r t s may go uncompensated; and ( 8 ) t h e 
a s s e r t i o n of f r i v o l o u s i s s u e s or defenses. 

Here, the s o l e i s s u e on Board review was the e x t e n t o f 
c l a i m a n t ' s unscheduled permanent d i s a b i l i t y f o r her back 
c o n d i t i o n . Claimant's Respondent's B r i e f was 11 pages i n l e n g t h . 
The r e s u l t secured f o r c l a i m a n t , was no r e d u c t i o n i n the Referee's 
award o f an a d d i t i o n a l 10 pe r c e n t unscheduled permanent d i s a b i l i t y . 

A f t e r c o n s i d e r i n g the f a c t o r s s e t f o r t h i n OAR 
4 3 8 - 1 5 - 0 1 0 ( 6 ) , as they a p p l y t o t h i s case, we conclude t h a t 
c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o a reasonable assessed f e e of 
$750 f o r h i s s e r v i c e s rendered on Board review. 

IT IS SO ORDERED. 
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RONALD W. RIDINGS, Claimant WCB 87-12190 
Malagon & Moore, Claimant's Attorneys May 25, 1988 
Gary Hallmark (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members F e r r i s and C r i d e r . 

C l a i m a n t r e q u e s t s review of Referee Howe's o r d e r t h a t : 
( 1) d e c l i n e d t o award a d d i t i o n a l temporary d i s a b i l i t y 
c ompensation; and (2) d e c l i n e d t o assess a p e n a l t y and a s s o c i a t e d 
a t t o r n e y f e e f o r t h e SAIF C o r p o r a t i o n ' s a l l e g e d u n r e a s o n a b l e 
t e r m i n a t i o n o f temporary d i s a b i l i t y compensation. We a f f i r m . 

ISSUES 

1. E n t i t l e m e n t t o a d d i t i o n a l temporary d i s a b i l i t y 
c o mpensation. 

2. P e n a l t i e s and an a s s o c i a t e d a t t o r n e y f e e f o r a l l e g e d 
improper u n i l a t e r a l t e r m i n a t i o n o f temporary d i s a b i l i t y b e n e f i t s . 

FINDINGS OF FACT 

C l a i m a n t , 47 yea r s o l d as o f t h e h e a r i n g , s u s t a i n e d an 
i n j u r y on January 3 1 , 1985 when he s l i p p e d and f e l l w h i l e employed 
as an i n v e s t i g a t o r f o r a d i s t r i c t a t t o r n e y ' s o f f i c e . He s u f f e r e d 
b r u i s e d elbows, a c o n c u s s i o n and a c e r v i c a l s t r a i n . The c l a i m was 
accepted as a d i s a b l i n g i n j u r y . 

C l a i m a n t had not r e t u r n e d t o work as o f Feb r u a r y 22, 
1985 when he was l a i d o f f from h i s j o b f o r reasons u n r e l a t e d t o 
h i s i n j u r y . I n f a c t , c l a i m a n t had a n t i c i p a t e d t h e l a y o f f p r i o r t o 
h i s i n j u r y and had ar r a n g e d a new j o b as a t r u c k d r i v e r . However, 
th e i n j u r i e s s u f f e r e d i n t h e January 1985 a c c i d e n t p r e c l u d e d him 
from commencing t h e t r u c k d r i v i n g j o b . 

C l a i m a n t ' s t h e n - t r e a t i n g p h y s i c i a n s u b s e q u e n t l y 
diagnosed severe p o s t - c o n c u s s i o n syndrome and a s e v e r e d e p r e s s i o n 
r e s u l t i n g f r o m t h e e f f e c t o f h i s i n j u r i e s . He r e f e r r e d c l a i m a n t 
t o Dr. C a r t e r , p s y c h i a t r i s t . Claimant s u b s e q u e n t l y commenced 
t r e a t m e n t w i t h Dr. C a r t e r f o r h i s p s y c h i a t r i c problems and 
Dr. Wong f o r h i s p h y s i c a l i n j u r i e s . 

On A p r i l 20, 1987, Dr. C a r t e r r e p o r t e d t h a t a l i g h t - d u t y 
work r e l e a s e t o i n v e s t i g a t o r y work would be p r o p e r . On June 12, 
1987, more t h a n two years a f t e r commencing t r e a t m e n t o f c l a i m a n t , 
Dr. C a r t e r concluded t h a t c l a i m a n t was not m e d i c a l l y s t a t i o n a r y 
but t h a t he was " r e l e a s e d f o r r e t u r n t o work w i t h o u t l i m i t a t i o n . " 
Dr. C a r t e r i n d i c a t e d t h a t he i n t e n d e d t o f o l l o w c l a i m a n t r e g u l a r l y 
over t h e next s i x months. 

By c h a r t note dated June 30, 1987, Dr. Wong op i n e d t h a t 
c l a i m a n t c o u l d r e t u r n t o h i s p r e v i o u s o c c u p a t i o n . 

SAIF s u b s e q u e n t l y d i s c o n t i n u e d payment o f temporary 
d i s a b i l i t y b e n e f i t s . 

Sometime a f t e r J u l y 3 1 , 1987, c l a i m a n t was reemployed as 
an i n v e s t i g a t o r a t t h e d i s t r i c t a t t o r n e y ' s o f f i c e . H is new 
employment d u t i e s d i f f e r e d somewhat from those o f h i s p r i o r 
p o s i t i o n . A p p r o x i m a t e l y t e n days l a t e r , he was l a i d o f f , a g a i n 
f o r reasons u n r e l a t e d t o h i s compensable i n j u r y . 
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On September 22, 1987, Dr. C a r t e r r e p o r t e d t h a t c l a i m a n t 
had not reached a m e d i c a l l y s t a t i o n a r y stage and t h a t r e t u r n t o 
h i s f ormer j o b would "be an o c c u r r e n c e o f s p e c i f i c t h e r a p e u t i c 
v a l u e i n o r d e r t o achieve becoming m e d i c a l l y s t a t i o n a r y . " 

CONCLUSIONS OF LAW AND OPINION 

R e l y i n g upon the Court o f Appeals' d e c i s i o n i n Jackson 
v. SAIF, 7 Or App 109 ( 1 9 7 1 ) , t h e Referee concluded t h a t SAIF was 
e n t i t l e d t o u n i l a t e r a l l y t e r m i n a t e temporary b e n e f i t s when 
c l a i m a n t r e t u r n e d t o r e g u l a r work, was r e l e a s e d t o r e t u r n t o 
r e g u l a r work, or t h e r e was a d e t e r m i n a t i o n t h a t c l a i m a n t was 
m e d i c a l l y s t a t i o n a r y . The Referee found t h a t c l a i m a n t ' s t r e a t i n g 
p h y s i c i a n s — Dr. C a r t e r and Dr. Wong — had r e l e a s e d c l a i m a n t t o 
r e t u r n t o r e g u l a r work by June 12, 1987. The R eferee, t h e r e f o r e , 
h e l d t h a t SAIF was a u t h o r i z e d t o t e r m i n a t e temporary b e n e f i t s as 
o f t h a t d a t e . 

C l a i m a n t argues on r e v i e w t h a t r e l i a n c e upon p r i o r 
cases, i n c l u d i n g presumably Jackson v. SAIF, i s i n a p p r o p r i a t e i n 
view o f the 1987 amendments t o t h e Workers' Compensation 
s t a t u t e s . A f t e r r e v i e w i n g c l a i m a n t ' s arguments, we are not 
persuaded t h a t t h e 1987 r e v i s i o n s s u p p o r t c l a i m a n t ' s p o s i t i o n . 
Moreover, we note t h a t the r e v i s i o n s c i t e d by c l a i m a n t are not 
e f f e c t i v e u n t i l January 1, 1988 and, t h e r e f o r e , are n o t a p p l i c a b l e 
t o t h i s 1985 i n j u r y c l a i m . See Fromme v. Fred Meyer, I n c . , 89 Or 
App 397 (1988) . 

Claimant argues t h a t SAIF's conduct i n t e r m i n a t i n g 
t e m p o r a r y d i s a b i l i t y b e n e f i t s amounts t o an a t t e m p t e d " p a r t i a l " 
c l o s u r e of h i s c l a i m . C l a i m a n t a s s e r t s t h a t i f c a r r i e r s w i s h t o 
have " p a r t i a l " c l o s u r e r i g h t s , t h e y s h o u l d seek l e g i s l a t i v e 
r e l i e f . C l a imant contends t h a t , i n the absence of such r e l i e f , a 
u n i l a t e r a l suspension o f temporary b e n e f i t s i s o n l y a p p r o p r i a t e 
where c l a i m a n t has become m e d i c a l l y s t a t i o n a r y and/or has r e t u r n e d 
t o r e g u l a r work. I t i s u n d i s p u t e d t h a t c l a i m a n t here was not 
m e d i c a l l y s t a t i o n a r y nor had he r e t u r n e d t o h i s r e g u l a r work. See 
G eorgia P a c i f i c v. A w m i l l e r , 64 Or App 56, 60 (1983) (where the 
c o u r t h e l d r e t u r n t o t h e w o r k e r s ' " r e g u l a r " employment meant 
r e t u r n t o t h e j o b h e l d a t t h e t i m e of t h e i n j u r y ) . 

Since Jackson v. SAIF, the Court of Appeals has 
r e i t e r a t e d t h a t one o f t h e s i t u a t i o n s under which temporary 
b e n e f i t s may be u n i l a t e r a l l y t e r m i n a t e d by the i n s u r e r i s when 
c l a i m a n t has been r e l e a s e d by h i s t r e a t i n g d o c t o r t o r e t u r n t o h i s 
r e g u l a r work. See Bold v. SAIF, 60 Or App 392 ( 1 9 8 2 ) ; Emery v. 
A d j u s t c o , 82 Or App 101 ( 1 9 8 6 ) . Support f o r t h i s p o s i t i o n can be 
found i n former ORS 656.268(2) (now renumbered ORS 6 5 6 . 2 6 8 ( 2 ) ( c ) ) , 
w h i c h s t a t e s , i n p e r t i n e n t p a r t : 

" I f the a t t e n d i n g p h y s i c i a n has n o t approved 
th e worker's r e t u r n t o t h e worker's r e g u l a r 
employment, t h e i n s u r e r or s e l f - i n s u r e d 
employer must c o n t i n u e t o make temporary t o t a l 
d i s a b i l i t y payments u n t i l t e r m i n a t i o n o f such 
payments i s a u t h o r i z e d f o l l o w i n g e x a m i n a t i o n 
of the m e d i c a l r e p o r t s s u b m i t t e d t o t h e 
E v a l u a t i o n D i v i s i o n under t h i s s e c t i o n . " 

Claimant a t t e m p t s t o d i s t i n g u i s h Jackson, Emery and B old 
on f a c t u a l grounds. We agree t h a t t h e cases ar e not d i r e c t l y on 
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p o i n t f a c t u a l l y , but we cannot accept c l a i m a n t ' s argument t h a t 
t h e s e d i s t i n c t i o n s p e r m i t us t o i g n o r e t he c o u r t ' s u n e q u i v o c a l 
s t a t e m e n t s t o the e f f e c t t h a t a t r e a t i n g p h y s i c i a n ' s r e l e a s e t o 
r e g u l a r work p e r m i t s u n i l a t e r a l t e r m i n a t i o n o f temporary b e n e f i t s . 

W i t h r e g a r d t o B o l d , s u p r a , c l a i m a n t contends t h a t t h e 
case s u p p o r t s t he p r o p o s i t i o n t h a t a r e l e a s e t o r e g u l a r work "on a 
t r i a l b a s i s " does not t e r m i n a t e a worker's e n t i t l e m e n t t o 
tem p o r a r y d i s a b i l i t y . We addressed t h e i s s u e o f a t r i a l r e l e a s e 
t o r e g u l a r work i n our Board o r d e r i n B o l d , where we s t a t e d : "We 
ar e f a m i l i a r w i t h t he s i t u a t i o n i n which a p h y s i c i a n i s unsure 
whether a worker can r e t u r n t o work and r e l e a s e s t he worker on a 
t r i a l b a s i s . I n such cases, i f t h e worker i s unable t o handle t h e 
employment, e n t i t l e m e n t t o time l o s s resumes." B e r l i e 0. B o l d , 34 
Van N a t t a 244, 245, a f f ' d 60 Or App 392 ( 1 9 8 2 ) . 

R e l y i n g upon t h i s language, SAIF argues t h a t a worker 
who has been r e l e a s e d t o r e g u l a r work on a " t r i a l b a s i s " i s 
e n t i t l e d t o a resu m p t i o n of t i m e l o s s o n l y i f he or she l a t e r 
p r o v e s unable t o handle the employment. We d e c l i n e t o i n t e r p r e t 
our d e c i s i o n i n Bold so n a r r o w l y . We e x p r e s s l y noted i n Bo l d t h a t 
t h e r e was no evidence t h a t c l a i m a n t was r e l e a s e d on a t r i a l 
b a s i s . Thus, our d i s c u s s i o n r e g a r d i n g t he e f f e c t o f t h e w o r k e r ' s 
i n a b i l i t y t o handle t he employment i n a t r i a l - r e l e a s e c o n t e x t was 
d i c t a . F u r t h e r m o r e , w h i l e the Court o f Appeals a f f i r m e d our 
d e c i s i o n i n B o l d , i t d i d so on grounds o t h e r than t h a t advanced i n 
our o p i n i o n . 

Subsequent t o our d e c i s i o n i n B o l d , we h e l d i n Wayne A. 
V o l k , 36 Van N a t t a 1083, 1084 ( 1 9 8 4 ) , t h a t a t r i a l r e l e a s e does 
n o t t e r m i n a t e t he d u t y t o pay t i m e l o s s . I n V o l k , two p h y s i c i a n s 
r e l e a s e d c l a i m a n t t o r e t u r n t o r e g u l a r work. SAIF s u b s e q u e n t l y 
d i s c o n t i n u e d payment of temporary b e n e f i t s . We found t h a t t h e 
r e l e a s e s were on a t r i a l b a s i s . We h e l d t h a t SAIF had a d u t y t o 
c o n t i n u e p a y i n g time l o s s u n t i l a D e t e r m i n a t i o n Order i s s u e d , 
u n t i l c l a i m a n t a c t u a l l y r e t u r n e d t o f u l l t i m e r e g u l a r work or 
u n t i l he o b t a i n e d a f u l l r e l e a s e . We a l s o h e l d t h a t p e n a l t i e s 
were not w a r r a n t e d as SAIF had n o t a c t e d u n r e a s o n a b l y . The Court 
of Appeals r e v e r s e d on the p e n a l t y i s s u e o n l y . Volk v. SAIF, 73 
Or App 643 ( 1 9 8 5 ) . 

We conclude t h a t a worker's r e l e a s e t o r e t u r n t o work on 
a " t r i a l b a s i s " does not e x t i n g u i s h h i s e n t i t l e m e n t t o t e m p o r a r y 
d i s a b i l i t y b e n e f i t s . I n s t e a d , t h e amount o f b e n e f i t s i s s u b j e c t 
t o r e d u c t i o n f o r wages a c t u a l l y earned. See Donald W. C o u r t i e r , 
39 Van N a t t a 705, 708 (1987). 

I t remains f o r us t o d e t e r m i n e whether c l a i m a n t has been 
r e l e a s e d by h i s " a t t e n d i n g p h y s i c i a n " t o r e t u r n t o work on a t r i a l 
b a s i s . We note p r e l i m i n a r i l y t h a t an i n j u r e d worker can have o n l y 
one a t t e n d i n g p h y s i c i a n . OAR 436-10-060(2). We f i n d t h a t 
Dr. C a r t e r i s c l a i m a n t ' s a t t e n d i n g p h y s i c i a n w i t h i n t h e meaning o f 
ORS 656.005(13). 

On June 12, 1987, Dr. C a r t e r s i g n e d a j o b a n a l y s i s f o r m 
i n d i c a t i n g t h a t c l a i m a n t was approved f o r r e l e a s e t o employment as 
a s p e c i a l i n v e s t i g a t o r f o r the d i s t r i c t a t t o r n e y ' s o f f i c e . T h i s 
was h i s r e g u l a r employment. On the same day, Dr. C a r t e r s e n t a 
l e t t e r t o c l a i m a n t ' s v o c a t i o n a l c o u n s e l o r s t a t i n g t h a t he was 
r e l e a s i n g c l a i m a n t " f o r r e t u r n t o work w i t h o u t l i m i t a t i o n s . " I n 
t h e same l e t t e r , Dr. C a r t e r i n d i c a t e d t h a t c l a i m a n t was not 
m e d i c a l l y s t a t i o n a r y and t h a t he i n t e n d e d t o f o l l o w c l a i m a n t 
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r e g u l a r l y over t he next s i x months. Whether t h i s r e l e a s e 
c o n s t i t u t e s a " t r i a l r e l e a s e " i s a c l o s e q u e s t i o n . We c o n c l u d e , 
however, t h a t Dr. C a r t e r ' s work r e l e a s e was t o f u l l , r e g u l a r 
employment on a n o n t r i a l b a s i s . See Debra A. Reese, 38 Van N a t t a 
101 ( 1 9 8 6 ) . 

T h e r e f o r e , SAIF d i d not i m p r o p e r l y t e r m i n a t e c l a i m a n t ' s 
t emporary d i s a b i l i t y b e n e f i t s . Consequently, i t f o l l o w s t h a t i t s 
d e n i a l was not unr e a s o n a b l e . 

ORDER 

The Referee's Order on R e c o n s i d e r a t i o n d a t e d 
November 27, 1987, as f u r t h e r r e c o n s i d e r e d on December 23, 1987, 
i s a f f i r m e d . 

DWANE WATTS, Claimant WCB 85-14239 
Samuel A. H a l l , Claimant's Attorney May 25, 1988 
Cowling & Heyse l l , Defense Attorneys Order on Review 

Reviewed by Board Members C r i d e r and Johnson. 

C l a i m a n t , pro se, re q u e s t s review o f Referee H o l t a n ' s 
o r d e r t h a t : (1) upheld t h e i n s u r e r ' s d e n i a l o f h i s o c c u p a t i o n a l 
d i s e a s e c l a i m f o r bronchospasm and asthma; (2) u p h e l d t h e 
i n s u r e r ' s d e n i a l o f h i s o c c u p a t i o n a l disease c l a i m f o r c o r o n a r y 
a t h e r o s c l e r o t i c d i s e a s e ; (3) d e c l i n e d t o assess a p e n a l t y and 
a t t o r n e y fees f o r a l l e g e d unreasonable d e n i a l s o f b o t h c l a i m s ; and 
(4) d e c l i n e d t o assess a p e n a l t y and a s s o c i a t e d a t t o r n e y f e e f o r 
a l l e g e d u n t i m e l y d e n i a l o f t h e co r o n a r y a t h e r o s c l e r o t i c d i s e a s e 
c l a i m . With h i s b r i e f , c l a i m a n t has s u b m i t t e d documents and 
t e s t a m e n t a r y e v i d e nce not p r e v i o u s l y a d m i t t e d a t h e a r i n g . We 
t r e a t these s ubmissions as a request f o r remand t o t h e Referee f o r 
f u r t h e r evidence t a k i n g . We r e j e c t the request t o remand and, on 
the m e r i t s , a f f i r m . 

ISSUES 

1. C o m p e n s a b i l i t y o f c l a i m a n t ' s c l a i m f o r c h e s t p a i n s 
and asthma. 

2. C o m p e n s a b i l i t y o f c l a i m a n t ' s c l a i m f o r c o r o n a r y 
a t h e r o s c l e r o t i c d i s e a s e . 

3. P e n a l t i e s and a t t o r n e y fees f o r u n r e a s o n a b l e d e n i a l . 

4. P e n a l t i e s and a t t o r n e y fees f o r u n t i m e l y d e n i a l . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s of f a c t , denominated 
"Background F a c t s " i n h i s o p i n i o n , w i t h the f o l l o w i n g 
s u p p l e m e n t a t i o n . 

C l a i m a n t smoked, on average, one t o two packs o f 
c i g a r e t t e s per day f o r t h e p r i o r 20 or more y e a r s . He s u f f e r e d 
from h y p e r t e n s i o n a p p r o x i m a t e l y 10 ye a r s p r i o r t o the ev e n t s i n 
q u e s t i o n . 

C l a i m a n t ' s work environment was o f t e n d u s t y . He d i d n o t 
use a r e s p i r a t o r w h i l e w o r k i n g . The employer was s u b s e q u e n t l y 
c i t e d f o r f a i l u r e t o p r o v i d e adequate r e s p i r a t o r y p r o t e c t i o n . 
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There was no evid e n c e , however, t h a t d u s t l e v e l s or c h e m i c a l 
c o n t e n t o f t h e dust exceeded a l l o w a b l e s t a t e or f e d e r a l s a f e t y 
l i m i t s . 

C l a i m a n t ' s work exposure was not t h e major c o n t r i b u t i n g 
cause o f h i s chest p a i n s and asthma nor h i s c o r o n a r y 
a t h e r o s c l e r o t i c d i s e a s e . 

CONCLUSIONS OF LAW AND OPINION 

A d d i t i o n a l Evidence 

W i t h r e g a r d t o the a d d i t i o n a l evidence p r o f e r r e d by 
c l a i m a n t , we f i r s t note t h a t we have no a u t h o r i t y t o c o n s i d e r 
e v i d e n c e n o t a d m i t t e d a t the h e a r i n g and not a p a r t o f t h e 
r e c o r d . Groshong v. Montgomery Ward Co., 73 Or App 403, 406 
( 1985 ) . 

We may remand t o the Referee i f we f i n d t h a t t h e r e c o r d 
has been " i m p r o p e r l y , i n c o m p l e t e l y or o t h e r w i s e i n s u f f i c i e n t l y 
d e v e l o p e d . " ORS 656.295(5). To m e r i t remand, i t must be shown 
t h a t m a t e r i a l evidence was not o b t a i n a b l e w i t h due d i l i g e n c e 
b e f o r e t h e h e a r i n g . Bernard L. Osborn, 37 Van Natta 1054, 1055, 
a f f ' d mem 80 Or App 152 (1 9 8 6 ) . We f i n d t h a t the a d d i t i o n a l 
e v i d e n c e i s not m a t e r i a l . C l a i m a n t ' s r e q u e s t f o r remand i s d e n i e d . 

C o m p e n s a b i l i t y , P e n a l t i e s and A t t o r n e y Fees 

We a f f i r m and adopt t he Referee's o p i n i o n on t h e m e r i t s . 

ORDER 

The Referee's o r d e r dated June 5, 1987 i s a f f i r m e d and 
adopted. A c l i e n t - p a i d f e e not t o exceed $833 i s approved. 

ARBRA WILLIAMS, Claimant WCB 86-05202 
Bloom, et a l . , Claimant's Attorneys May 25, 1988 
Raymond Smitke (SAIF), Defense Attorney Order of Dismissal 

Claimant moves t h e Board f o r an o r d e r d i s m i s s i n g SAIF 
C o r p o r a t i o n ' s r e q u e s t f o r Board r e v i e w on the ground t h a t t h e 
Board i s w i t h o u t j u r i s d i c t i o n t o address t h e i s s u e r a i s e d i n 
SAIF's r e q u e s t . The motion i s g r a n t e d . 

ISSUE 

Whether t h e Board has j u r i s d i c t i o n t o address t h e i s s u e 
of the amount of an a t t o r n e y f e e awarded by the Referee under ORS 
656.386(1). 

FINDINGS OF FACT 

Claimant compensably i n j u r e d h i s low back on August 1 1 , 
1982. The c l a i m was c l o s e d by D e t e r m i n a t i o n Order d a t e d 
October 18, 1985. Cl a i m a n t s u b s e q u e n t l y requested a h e a r i n g and 
r a i s e d a v a r i e t y o f i s s u e s i n c l u d i n g premature c l o s u r e and a 
p a r t i a l d e n i a l o f a p s y c h o l o g i c a l c o n d i t i o n a l l e g e d l y r e l a t e d t o 
the compensable low back i n j u r y . At t h e h e a r i n g , SAIF agreed t o 
accept c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n . The a t t o r n e y f e e on 
the d e n i a l , however, was l e f t f o r t h e Referee's d e c i s i o n . 
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I n h i s o r d e r , t h e Referee s e t a s i d e t h e October 1985 
D e t e r m i n a t i o n Order as premature and o r d e r e d SAIF t o pay 
c l a i m a n t ' s a t t o r n e y a f e e of $4,598 i n c o n n e c t i o n w i t h t h e p a r t i a l 
d e n i a l o f the p s y c h o l o g i c a l c o n d i t i o n . SAIF t i m e l y f i l e d a 
r e q u e s t f o r Board r e v i e w . The re q u e s t f o r Board r e v i e w was 
n o n s p e c i f i c , but SAIF's a p p e l l a n t ' s b r i e f e x p r e s s l y waived r e v i e w 
o f a l l i s s u e s except t h e amount o f the a t t o r n e y f e e awarded by t h e 
Referee i n c o n n e c t i o n w i t h the p s y c h o l o g i c a l d e n i a l . 

OPINION AND CONCLUSIONS 

I n G r e e n s l i t t v. C i t y o f Lake Oswego, 305 Or 530, 533-34 
( A p r i l 26, 1988), t h e Court r u l e d t h a t when a c l a i m a n t p r e v a i l s 
b e f o r e a r e f e r e e on t h e d e n i a l o f a c l a i m f o r compensation and t h e 
Referee awards t h e c l a i m a n t ' s a t t o r n e y a fee under ORS 656. 3 8 6 ( 1 ) , 
the Board i s w i t h o u t j u r i s d i c t i o n t o e n t e r t a i n an appeal r e g a r d i n g 
t h e amount o f the fee i f t h e d e n i a l was not a l s o appealed on the 
m e r i t s . Review o f the a t t o r n e y f e e i n such cases must i n s t e a d be 
sought i n the a p p r o p r i a t e c i r c u i t c o u r t under ORS 656.388( 2 ) . I d . 
a t 534. 

The Referee i n t h e p r e s e n t case awarded c l a i m a n t ' s 
a t t o r n e y a c a r r i e r - p a i d f e e i n c o n n e c t i o n w i t h SAIF's d e n i a l of 
c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n . The Referee c i t e d no 
a u t h o r i t y f o r h i s a c t i o n , but the o n l y a u t h o r i t y f o r such a fee 
would be ORS 656.386(1). SAIF sought Board r e v i e w o n l y on the 
i s s u e o f t h e amount o f t h e a t t o r n e y f e e awarded by t h e Referee. 
Under these c i r c u m s t a n c e s , G r e e n s l i t t would appear t o mandate 
d i s m i s s a l o f SAIF's r e q u e s t f o r r e v i e w . 

SAIF argues t h a t the Board s h o u l d deny c l a i m a n t ' s motion 
t o d i s m i s s on the ground t h a t c l a i m a n t ' s o r i g i n a l i n j u r y o c c u r r e d 
b e f o r e t h e 1983 amendment t o ORS 656.386(1) which made t h e c i r c u i t 
c o u r t p r o c e e d i n g mandatory. See Or Laws 1983, ch 568, § 2; 
G r e e n s l i t t v. C i t y o f Lake Oswego, 88 Or App 94, 100 ( 1 9 8 7 ) , 
a f f ' d , 305 Or 530 ( 1 9 8 8 ) ; SAIF v. A n l a u f , 52 Or App 115, 119 
(1 9 8 1 ) . I n su p p o r t o f t h i s argument, SAIF c i t e s ORS 656.202(2), 
which s t a t e s : 

"Except as o t h e r w i s e p r o v i d e d by law, 
payment o f b e n e f i t s under ORS 656.001 t o ORS 
656.794 s h a l l be c o n t i n u e d as a u t h o r i z e d , 
and i n the amounts p r o v i d e d f o r , by the law 
i n f o r c e a t the ti m e t h e i n j u r y g i v i n g r i s e 
t o t h e r i g h t t o compensation o c c u r r e d . " 

We r e j e c t SAIF's argument. A t t o r n e y fees are not 
" b e n e f i t s " or "compensation" w i t h i n t h e meaning o f the Workers' 
Compensation Law. Dotson v. Bohemia, I n c . , 80 Or App 233, 236, 
rev den 302 Or 35 (1986) . Consequently, ORS 656.202(2) does n o t 
r e q u i r e a p p l i c a t i o n o f t h e former v e r s i o n o f ORS 656.386(1) and, 
under G r e e n s l i t t , SAIF's r e q u e s t f o r Board r e v i e w must be 
d i s m i s s e d . 

IT IS SO ORDERED. 
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RUTH B. McMILLAN, Claimant Own Motion 88-0233M 
Bis c h o f f & Strooband, Claimant's Attorneys May 27, 1988 
Roberts, et a l . , Defense Attorneys Own Motion Order 

The i n s u r e r has s u b m i t t e d t o the Board c l a i m a n t ' s c l a i m 
f o r an a l l e g e d worsening of her J u l y 26, 1977 i n d u s t r i a l i n j u r y . 
C l a imant's a g g r a v a t i o n r i g h t s have e x p i r e d . The i n s u r e r opposes 
reopening as i t contends c l a i m a n t ' s c o n d i t i o n d i d not m a t e r i a l l y 
worsen i n August 1986 and t h a t any need f o r b e n e f i t s o c c u r r e d 
almost two years ago. 

Pursuant t o ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) , we may e x e r c i s e our "Own 
Motion" a u t h o r i t y when we f i n d t h a t t h e r e i s a worsening o f a 
compensable i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t or o u t p a t i e n t 
s u r g e r y or o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . I n such 
cases, we are a u t h o r i z e d t o award temporary d i s a b i l i t y 
compensation commencing from the time the worker i s a c t u a l l y 
h o s p i t a l i z e d or undergoes o u t p a t i e n t s u r g e r y . 

The medical evidence i s c l e a r t h a t c l a i m a n t ' s 
compensable c o n d i t i o n t e m p o r a r i l y worsened r e q u i r i n g 
h o s p i t a l i z a t i o n f o r t h e r a p y , bed r e s t , t r a c t i o n and d i a g n o s t i c 
t e s t i n g . We conclude the c l a i m does q u a l i f y f o r reopening under 
ORS 656.278. A c c o r d i n g l y , c l a i m a n t ' s c l a i m i s reopened w i t h 
temporary t o t a l d i s a b i l i t y compensation t o commence August 27, 
1986 and t o c o n t i n u e u n t i l c l a i m a n t r e t u r n s t o her r e g u l a r work a t 
her r e g u l a r wage or i s m e d i c a l l y s t a t i o n a r y , whichever i s 
e a r l i e r . C l aimant's a t t o r n e y i s awarded 25% of the a d d i t i o n a l 
compensation g r a n t e d by t h i s o r d e r , not t o exceed $300 as a 
reasonable a t t o r n e y ' s f e e . Reimbursement from the Reopened Claims 
Reserve i s a u t h o r i z e d t o the e x t e n t a l l o w e d under ORS 656.625 and 
OAR 436, D i v i s i o n 45. When a p p r o p r i a t e , the c l a i m s h a l l be c l o s e d 
by t h e i n s u r e r pursuant t o OAR 438-12-055. 

IT IS SO ORDERED. 

VERNON PRIDDY, Claimant Own Motion 88-0258M 
SAIF Corp, Insurance C a r r i e r May 27, 1988 

Own Motion Order 
SAIF C o r p o r a t i o n has s u b m i t t e d t o the Board c l a i m a n t ' s 

c l a i m f o r an a l l e g e d worsening of h i s A p r i l 7, 1981 i n d u s t r i a l 
i n j u r y . Claimant's a g g r a v a t i o n r i g h t s have e x p i r e d . SAIF opposes 
reopening of t h i s c l a i m f o r the payment of temporary t o t a l 
d i s a b i l i t y as i t contends c l a i m a n t ' s f l a r e - u p i n September 1987 
d i d not r e p r e s e n t a m a t e r i a l worsening of h i s c o n d i t i o n , and a l s o 
t h a t c l a i m a n t has removed h i m s e l f from the work f o r c e . 

A l t h o u g h c l a i m a n t had not worked f o r a few months p r i o r 
t o the September 1987 f l a r e - u p , we are not persuaded t h a t he has 
v o l u n t a r i l y removed h i m s e l f from the work f o r c e on a permanent 
b a s i s . However, pursuant t o ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) , we may e x e r c i s e 
our "Own Motion" a u t h o r i t y o n l y when we f i n d t h a t t h e r e i s a 
worsening of a compensable i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t 
or o u t p a t i e n t s u r g e r y or o t h e r t r e a t m e n t r e q u i r i n g 
h o s p i t a l i z a t i o n . I n such cases, we are a u t h o r i z e d t o award 
temporary d i s a b i l i t y compensation commencing from t h e ti m e t h e 
worker i s a c t u a l l y h o s p i t a l i z e d or undergoes o u t p a t i e n t s u r g e r y . 

Claimant's b r i e f f l a r e - u p i n September 1987 d i d not 
r e q u i r e h o s p i t a l i z a t i o n f o r t r e a t m e n t or s u r g e r y . We conclude we 
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are w i t h o u t a u t h o r i t y t o g r a n t the r e l i e f c l a i m a n t seeks.. The 
requ e s t f o r own motion r e l i e f i s hereby denied. 

IT IS SO ORDERED. 

CHARLES TALLARD, Claimant Own Motion 88-0249M 
Vick & Gutzler, Claimant's Attorneys May 27, 1988 
Beers, e t a l . , Defense Attorneys Own Motion Order 

The i n s u r e r has s u b m i t t e d t o the Board c l a i m a n t ' s c l a i m 
f o r an a l l e g e d worsening of h i s February 10, 1981 i n d u s t r i a l 
i n j u r y . Claimant's a g g r a v a t i o n r i g h t s have e x p i r e d . The i n s u r e r 
opposes reopening of t h i s c l a i m as c l a i m a n t ' s c o n d i t i o n remains 
m e d i c a l l y s t a t i o n a r y and t h e r e i s no h o s p i t a l i z a t i o n or s u r g e r y 
recommended a t t h i s t i m e . 

Pursuant t o ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) , we may e x e r c i s e our "Own 
Moti o n " a u t h o r i t y when we f i n d t h a t t h e r e i s a worsening of a 
compensable i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t or o u t p a t i e n t 
s u r g e r y or o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . I n such 
cases, we are a u t h o r i z e d t o award temporary d i s a b i l i t y 
compensation commencing from the time the worker i s a c t u a l l y 
h o s p i t a l i z e d or undergoes o u t p a t i e n t s u r g e r y . 

The medical evidence i n d i c a t e s t h a t c l a i m a n t c o n t i n u e s 
under the care of Dr. Close, a c h i r o p r a c t o r . A l t h o u g h p a i n c e n t e r 
t r e a t m e n t was c o n s i d e r e d , t h e r e i s no evidence t h a t c l a i m a n t p l a n s 
t o e n r o l l i n a program. We f i n d t h e r e i s no recommendation f o r 
s u r g e r y , e i t h e r i n p a t i e n t or o u t p a t i e n t , and no need f o r 
h o s p i t a l i z a t i o n f o r t r e a t m e n t . T h e r e f o r e , we conclude we have no 
a u t h o r i t y t o reopen t h i s c l a i m f o r the payment of f u r t h e r 
temporary d i s a b i l i t y b e n e f i t s . ORS 656.278. The request f o r own 
motion r e l i e f i s hereby denied. 

IT IS SO ORDERED. 

FORREST BELL, Claimant Own Motion 88-0320M 
I n d u s t r i a l Indemnity, Insurance C a r r i e r June 1, 1988 
L i b e r t y Northwest, Insurance C a r r i e r Consent to Issuance of Order 

Designating a Paying Agent 
(ORS 656.307) 

The Compliance D i v i s i o n has n o t i f i e d the Board t h a t i t i s 
prepared t o i s s u e an ord e r d e s i g n a t i n g a pa y i n g agent under ORS 
656.307 and OAR 436-60-180. Each of the e m p l o y e r s / i n s u r e r s have 
p r o v i d e d t h e i r w r i t t e n acknowledgment t h a t the o n l y i s s u e i s 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s o t h e r w i s e compensable c l a i m . 
Claimant's a g g r a v a t i o n r i g h t s under h i s c l a i m s w i t h Oregon S t e e l 
M i l l s and I n d u s t r i a l I n d e m n i t y have e x p i r e d . Thus, those c l a i m s 
are s u b j e c t t o ORS 656.278. 

Pursuant t o OAR 4 3 8 - 1 2 - 0 3 2 ( 3 ) , the Board s h a l l n o t i f y t h e 
"Compliance D i v i s i o n t h a t i t consents t o the order d e s i g n a t i n g a 
pay i n g agent, i f i t f i n d s t h a t the c l a i m a n t would be e n t i t l e d t o 
own motion r e l i e f i f an own motion i n s u r e r i s the p a r t y r e s p o n s i b l e 
f o r payment of compensation. The Board may e x e r c i s e i t s own motion 
j u r i s d i c t i o n i f t h e r e i s a worsening of a compensable i n j u r y t h a t 
r e q u i r e s e i t h e r i n p a t i e n t or o u t p a t i e n t s u r g e r y or o t h e r t r e a t m e n t 
r e q u i r i n g h o s p i t a l i z a t i o n . ORS 656 . 278 ( 1 ) ( a ) . I n such cases, t he 
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Board may a u t h o r i z e the payment of temporary d i s a b i l i t y compensation 
from the time the worker i s a c t u a l l y h o s p i t a l i z e d or undergoes 
o u t p a t i e n t s u r g e r y u n t i l t he worker's c o n d i t i o n becomes m e d i c a l l y 
s t a t i o n a r y , as determined by the Board. i d . 

The r e c o r d e s t a b l i s h e s t h a t t h e r e has been a worsening o f 
c l a i m a n t ' s compensable i n j u r y r e q u i r i n g e i t h e r i n p a t i e n t or 
o u t p a t i e n t s u r g e r y or o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . 
Inasmuch as c l a i m a n t would be e n t i t l e d t o own motion r e l i e f i f an 
own motion i n s u r e r i s found r e s p o n s i b l e f o r c l a i m a n t ' s c u r r e n t 
c o n d i t i o n , the Board consents t o the order d e s i g n a t i n g a p a y i n g 
agent. Furthermore, f o r the purposes o f ORS 656.625 and OAR 436, 
D i v i s i o n 45, t h i s consent c o n s t i t u t e s an order reopening a c l a i m 
under ORS 656.278 and the Board's r u l e s i f the d e s i g n a t e d p a y i n g 
agent i s an own moti o n i n s u r e r . See OAR 4 3 8 - 1 2 - 0 3 2 ( 3 ) . 

LUANN M. BREEDEN, Claimant WCB 87-09362 
Charles D. Maier, Claimant's Attorney June 2, 1988 
Schwabe, et a l . , Defense Attorneys Order on Reconsideration 

Claimant and the s e l f - i n s u r e d employer have each 
requested r e c o n s i d e r a t i o n of the Board's Order on Review dated 
May 3, 1988, which a f f i r m e d the Referee's f i n d i n g t h a t c l a i m a n t 
had s u s t a i n e d a compensable low back i n j u r y . I n our Order on 
Review, we d e c l i n e d t o g r a n t e i t h e r c l a i m a n t ' s a t t o r n e y or t h e 
employer's a t t o r n e y an a t t o r n e y fee f o r t h e i r s e r v i c e s on rev i e w 
because n e i t h e r had s u b m i t t e d a statement o f s e r v i c e s . A t t a c h e d 
t o each reques t f o r r e c o n s i d e r a t i o n i s a statement of s e r v i c e s . 
C l a i m a n t ' s a t t o r n e y seeks an assessed fee and the employer's 
a t t o r n e y a c l i e n t - p a i d f e e . 

Our May 3, 1988 order i s abated and wi t h d r a w n . On 
r e c o n s i d e r a t i o n , we adhere t o and r e p u b l i s h our Order on Review 
w i t h the f o l l o w i n g s u p p l e m e n t a t i o n . 

Claimant's a t t o r n e y i s awarded an assessed fee o f $850, 
t o be p a i d by the s e l f - i n s u r e d employer. The Board approves a 
c l i e n t - p a i d f ee not t o exceed $1,053. 

IT IS SO ORDERED. 

DAVE WENDELL CORBIN, Claimant Own Motion 88-0052M 
SAIF Corp, Insurance C a r r i e r June 2, 1988 

Own Motion Order 
SAIF C o r p o r a t i o n has s u b m i t t e d t o the Board c l a i m a n t ' s 

c l a i m f o r an a l l e g e d worsening of h i s May 3 1 , 1967 i n d u s t r i a l 
i n j u r y . C laimant's a g g r a v a t i o n r i g h t s have e x p i r e d . SAIF opposes 
reopening of t h i s c l a i m as c l a i m a n t has been unable t o show any 
l o s s of e a r n i n g s . There i s a l s o a d i s p u t e over payment o f t h e 
medical b i l l s . 

Claimant has requested a u t h o r i z a t i o n from SAIF f o r 
i m p l a n t s u r g e r y of the l e f t eye. SAIF contends i t w i l l n ot have 
t o pay f o r the procedure i f i t i s done a t the V e t e r a n s ' 
A d m i n i s t r a t i o n H o s p i t a l . Claimant's d i s a g r e e s w i t h SAIF's 
p o s i t i o n . To d a t e , t h i s d i s p u t e has not been r e s o l v e d . 

The Board concludes t h a t , u n t i l the recommended s u r g e r y 
has been a u t h o r i z e d by SAIF, the request f o r own motion r e l i e f i s 
premature. SAIF's r e s p o n s i b i l i t y f o r c l a i m a n t ' s s u r g e r y i s a 

-510-



c l a i m f o r compensation under ORS 656.245 and must be accepted or 
r e j e c t e d i n accordance w i t h ORS Chapter 656. I f d e n i e d , t h e 
proper forum t o r e s o l v e t he d i s p u t e i s the Hearings D i v i s i o n of 
the Board, i f a t i m e l y appeal from the d e n i a l i s made. The 
requ e s t f o r own motion r e l i e f i s denied a t t h i s time as 
premature. Should SAIF u l t i m a t e l y be found r e s p o n s i b l e f o r t h e 
i m p l a n t s u r g e r y , c l a i m a n t can again seek own motion r e l i e f . 

IT IS SO ORDERED. 

TIMOTHY H. CRUCHELOW, Claimant WCB 86-06981 & 86-06982 
Paul S. Bovarnick, Claimant's Attorney June 2, 1988 
Schwabe, et a l . , Defense Attorneys Amended Order on Review 

Reviewed by Board Members Johnson and C r i d e r . 

The i n s u r e r ' s counsel seeks Board a u t h o r i z a t i o n of a 
c l i e n t - p a i d f e e f o r s e r v i c e s rendered on review which c u l m i n a t e d 
i n our May 3, 1988 Order on Review. 

A f t e r r e v i e w i n g t he statement o f s e r v i c e s and a t t o r n e y 
r e t a i n e r agreement s u b m i t t e d by the i n s u r e r ' s counsel and 
c o n s i d e r i n g the f a c t o r s set f o r t h i n OAR 4 3 8 - 1 5 - 0 1 0 ( 6 ) , we approve 
a c l i e n t - p a i d f e e , not t o exceed $1,068. 

A c c o r d i n g l y , our May 3, 1988 or d e r i s abated and 
wi t h d r a w n . As amended h e r e i n , we adhere t o and r e p u b l i s h our 
May 3, 1988 o r d e r i n i t s e n t i r e t y . The p a r t i e s ' r i g h t s o f appeal 
s h a l l run from t he date o f t h i s o r d e r . 

IT IS SO ORDERED. 

RALPH H. GARRELTS, Claimant WCB 87-17585 
Roberts, et a l . , Defense Attorneys June 2, 1988 

Order Denying Motion t o Dismiss 
The i n s u r e r has moved f o r an order d i s m i s s i n g c l a i m a n t ' s 

r e q u e s t f o r Board review on the ground t h a t a copy o f the re q u e s t 
was not served on a l l p a r t i e s . We deny the m o t i o n . 

FINDINGS 

The Referee's Order of D i s m i s s a l i s s u e d February 1 1 , 
1988. On February 22, 1988, v i a c e r t i f i e d m a i l , c l a i m a n t 
requested Board review o f the Referee's o r d e r . 

The request f o r review d i d not i n c l u d e an acknowledgment 
of s e r v i c e or a c e r t i f i c a t e of p e r s o n a l s e r v i c e by m a i l upon any 
of the p a r t i e s who appeared a t the h e a r i n g and t h e i r a t t o r n e y s . 
See OAR 4 3 8 - 0 5 - 0 4 6 ( 2 ) ( b ) ; 4 3 8 - 1 1 - 0 0 5 ( 3 ) . However, the r e q u e s t f o r 
rev i e w i n d i c a t e d t h a t a copy of the request had been p r o v i d e d t o 
the employer and i t s i n s u r e r . I n a d d i t i o n , c o p i e s o f c e r t i f i e d 
m a i l r e c e i p t s , which have been s u b m i t t e d i n response t o t h e 
i n s u r e r ' s m o t i o n , i n d i c a t e t h a t correspondence from c l a i m a n t was 
r e c e i v e d by the employer on February 23, 1988, and by t h e i n s u r e r 
on February 25, 1988. 

On February 25, 1988, the employer acknowledged r e c e i p t 
of c l a i m a n t ' s request and noted t h a t t he m a t t e r was being r e f e r r e d 
t o i t s i n s u r e r . N e i t h e r t he i n s u r e r nor i t s counsel have a copy 
of t he request f o r review i n t h e i r r e s p e c t i v e f i l e s . 
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We f i n d t h a t t h e request was f i l e d and copies of the 
request were m a i l e d t o the p a r t i e s w i t h i n 30 days o f the Referee's 
o r d e r . 

CONCLUSIONS 

A Referee's order i s f i n a l u n l e s s , w i t h i n 30 days a f t e r 
the date on which a copy of the order i s m a i l e d t o the p a r t i e s , 
one of the p a r t i e s r e q u e s t s Board review under ORS 656.295. ORS 
656.289(3). Requests f o r Board review s h a l l be m a i l e d t o t h e 
Board and c o p i e s of the request s h a l l be m a i l e d t o a l l p a r t i e s t o 
th e p r o c e e d i n g b e f o r e t h e Referee. ORS 656.295(2). Compliance 
w i t h ORS 656.295 r e q u i r e s t h a t s t a t u t o r y n o t i c e of the re q u e s t f o r 
re v i e w be ma i l e d or a c t u a l n o t i c e be r e c e i v e d w i t h i n t h e s t a t u t o r y , 
p e r i o d . Argonaut Insurance Co. v. Ki n g , 63 Or App 847, 852 (1 9 8 3 ) . 

" P a r t y " means a c l a i m a n t f o r compensation, t h e employer 
of the i n j u r e d worker a t the time of i n j u r y and the i n s u r e r , i f 
any, of such employer. ORS 656.005(19). A t t o r n e y s are not 
i n c l u d e d w i t h i n t h e s t a t u t o r y d e f i n i t i o n of " p a r t y . " Robert 
Casperson, 38 Van Na t t a 420, 421 (198 6 ) . 

Here, c l a i m a n t t i m e l y f i l e d a request f o r Board r e v i e w 
of t h e Referee's o r d e r . See ORS 656.289(3). Furthermore, 
i n c l u d e d w i t h h i s r e q u e s t , was h i s r e p r e s e n t a t i o n t h a t c o p i e s had 
been p r o v i d e d t o the employer and the i n s u r e r . T h i s 
r e p r e s e n t a t i o n i s supporte d by the documents s u b m i t t e d by c l a i m a n t 
i n response t o the i n s u r e r ' s motion t o d i s m i s s . These m a t e r i a l s 
i n d i c a t e t h a t both t h e employer and the i n s u r e r r e c e i v e d 
correspondence from c l a i m a n t s h o r t l y a f t e r he f i l e d h i s re q u e s t 
f o r r e v i e w . Moreover, these m a t e r i a l s suggest t h a t t h e 
i n f o r m a t i o n r e c e i v e d by the employer was p r o m p t l y r e f e r r e d t o the 
i n s u r e r . 

Under these c i r c u m s t a n c e s , we f i n d t h a t c l a i m a n t t i m e l y 
m a i l e d a copy of h i s request f o r Board review t o a l l p a r t i e s t o 
the p r o c e e d i n g . See ORS 656.295(2); Argonaut Insurance Co. v. 
Kin g , supra. Assuming f o r the sake of argument t h a t the i n s u r e r 
d i d n ot t i m e l y r e c e i v e n o t i c e of the request f o r r e v i e w , no 
c o n t e n t i o n has been made t h a t i t has been p r e j u d i c e d . Absent such 
a f i n d i n g , we h o l d t h a t the employer's t i m e l y n o t i c e o f the 
request f o r review i s adequate compliance w i t h ORS 656.295(2) t o 
v e s t j u r i s d i c t i o n i n the Board. See ORS 656.295(2); Argonaut 
Insurance Co. v. King, supra, page 850-51; N o l l e n v. SAIF, 23 Or 
App 420, 423 ( 1 9 7 5 ) , rev den (1 9 7 6 ) . 

For the f o r e g o i n g reasons, we conclude t h a t we have 
j u r i s d i c t i o n t o c o n s i d e r c l a i m a n t ' s request f o r re v i e w . 
A c c o r d i n g l y , t h e motion t o d i s m i s s i s de n i e d . 

As a r e s u l t of our c o n s i d e r a t i o n of t h i s m o t i o n , i t w i l l 
be necessary t o amend the b r i e f i n g schedule. T h e r e f o r e , t h e 
i n s u r e r ' s respondent's b r i e f s h a l l be due 14 days from t h e dat e o f 
t h i s o r d e r . Claimant's r e p l y b r i e f , i f any, s h a l l be due 14 days 
from t h e date of m a i l i n g of the i n s u r e r ' s b r i e f . T h e r e a f t e r , t h i s 
case w i l l be docketed f o r Board r e v i e w . 

IT IS SO ORDERED. 
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GILBERT T. HALE, Claimant WCB 85-12110 & 86-15750 
David Force, Claimant's Attorney June 2, 1988 
G a r r e t t , e t a l . , Defense Attorneys Order on Review 

Reviewed by Board Members C r i d e r and F e r r i s . 

Claimant r e q u e s t s review of Referee Brown's o r d e r 
w h i c h : ( 1 ) d e c l i n e d t o award him permanent t o t a l d i s a b i l i t y ; and 
(2 ) a f f i r m e d the D e t e r m i n a t i o n Orders t h a t awarded him 20 p e r c e n t 
(64 degrees) unscheduled permanent d i s a b i l i t y f o r a l e f t s h o u l d e r 
i n j u r y and 10 p e r c e n t (15 degrees) scheduled permanent d i s a b i l i t y 
f o r t h e l o s s of use or f u n c t i o n o f the l e f t f o r e a r m . The issu e s 
are permanent t o t a l d i s a b i l i t y and, p o t e n t i a l l y , e x t e n t o f 
permanent d i s a b i l i t y , scheduled and unscheduled. 

We a f f i r m the order of the Referee. 

FINDINGS OF FACT 

Cl a i m a n t , a d r y - b e l t g r a d e r , compensably i n j u r e d h i s 
l e f t s h o u l d e r on August 18, 1979, when he f e l l i n t o a p i t . The 
d i a g n o s i s was a r o t a t o r c u f f t e a r . Claimant c o n t i n u e d t o work f o r 
the employer u n t i l October 1983, when h i s employment was 
t e r m i n a t e d f o r reasons u n r e l a t e d t o h i s i n d u s t r i a l i n j u r y . A 
d i s p u t e , u n r e l a t e d t o the i n j u r y , s u b s e q u e n t l y arose between 
c l a i m a n t and the employer c o n c e r n i n g the t e r m i n a t i o n o f 
employment. That d i s p u t e was s e t t l e d by agreement, wherein 
c l a i m a n t waived any r i g h t t o r e i n s t a t e m e n t t o employment. 
Claimant l a t e r worked f o r a s h o r t time as a busboy and has not 
worked s i n c e t h e n . 

I n May 1986, c l a i m a n t underwent s u r g e r y t o r e p a i r t h e 
r o t a t o r c u f f t e a r . He became m e d i c a l l y s t a t i o n a r y on August 22, 
1986. The i n j u r y c l a i m was c l o s e d by D e t e r m i n a t i o n Order on 
November 3, 1986 w i t h 20 p e r c e n t unscheduled permanent d i s a b i l i t y . 

There i s i n s u f f i c i e n t evidence t o su p p o r t a f i n d i n g t h a t 
c l a i m a n t i s t o t a l l y i n c a p a c i t a t e d , from a p h y s i c a l s t a n d p o i n t . I n 
a d d i t i o n , t h e evidence i s i n s u f f i c i e n t t o e s t a b l i s h t h a t c l a i m a n t 
i s permanently d i s a b l e d due t o a co m b i n a t i o n o f h i s p h y s i c a l 
c o n d i t i o n and nonmedical c o n d i t i o n s . 

CONCLUSIONS AND OPINION 

The Referee d e c l i n e d t o award c l a i m a n t permanent and 
t o t a l d i s a b i l i t y and, i n s t e a d , a f f i r m e d the D e t e r m i n a t i o n Order 
award of 20 p e r c e n t unscheduled permanent d i s a b i l i t y f o r t h e 
shoulde r i n j u r y and 10 pe r c e n t scheduled permanent d i s a b i l i t y f o r 
the l o s s of use or f u n c t i o n of the l e f t f o r e a r m . We agree w i t h 
the Referee's d e c i s i o n . 

To prove h i s e n t i t l e m e n t t o permanent t o t a l d i s a b i l i t y , 
c l a i m a n t must e s t a b l i s h t h a t he i s unable t o p e r f o r m any work a t a 
g a i n f u l and s u i t a b l e o c c u p a t i o n . ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) ; W i l s o n v. 
Weyerhaeuser, 30 Or App 403, 408-09 ( 1 9 7 7 ) . Claimant i s c l e a r l y 
n o t t o t a l l y i n c a p a c i t a t e d on a p h y s i c a l or medical b a s i s . He i s 
capable of p e r f o r m i n g some work. Consequently, c l a i m a n t can 
p r e v a i l o n l y by p r o v i n g t h a t he f a l l s w i t h i n t h e s o - c a l l e d 
" o d d - l o t " d o c t r i n e . Under t h a t d o c t r i n e , a d i s a b l e d p e r s o n , 
capable o f p e r f o r m i n g work of some k i n d , may s t i l l be permanently 
and t o t a l l y d i s a b l e d due t o a c o m b i n a t i o n of h i s p h y s i c a l 
c o n d i t i o n and c e r t a i n nonmedical f a c t o r s , such as age, e d u c a t i o n , 
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work e x p e r i e n c e , a d a p t a b i l i t y t o n o n p h y s i c a l l a b o r , mental 
c a p a c i t y and e m o t i o n a l c o n d i t i o n s . C l a r k v. Boise Cascade Corp., 
72 Or App 397 , 399 (1985 ) . 

Here, c l a i m a n t has p r i o r work e x p e r i e n c e i n s a l e s . 
Indeed, he owned and operated h i s own s a l e s b u s i n e s s . He 
t e s t i f i e d t h a t he c o u l d r e t u r n t o s a l e s work so l o n g as he l i k e d 
the p r o d u c t he was s e l l i n g . With regard t o c l a i m a n t ' s f u n c t i o n a l 
c a p a c i t y , we are persuaded by h i s t r e a t i n g p h y s i c i a n ' s 
November 17, 1986 c h a r t note t h a t c l a i m a n t had performed some 
overhead work and heavy/medium work, i . e . , s p l i t t i n g f i r e w o o d . 
A l t h o u g h c l a i m a n t ' s c r e d i b l e t e s t i m o n y d i f f e r e d from the c h a r t 
n o t e , we f i n d t h e note more r e l i a b l e . Given the f o r e g o i n g 
f i n d i n g s , as w e l l as c l a i m a n t ' s age and h i g h s c h o o l e d u c a t i o n , we 
are unable t o conclude t h a t c l a i m a n t i s permanently and t o t a l l y 
d i s a b l e d under t he " o d d - l o t " d o c t r i n e . We con c l u d e , t h e r e f o r e , 
t h a t c l a i m a n t i s not e n t i t l e d t o an award of permanent t o t a l 
d i s a b i l i t y . 

The c r i t e r i o n f o r r a t i n g unscheduled permanent 
d i s a b i l i t y i s the permanent l o s s of e a r n i n g c a p a c i t y due t o t h e 
compensable i n j u r y . ORS 656.214(5). I n d e t e r m i n i n g t h e l o s s of 
e a r n i n g c a p a c i t y , we c o n s i d e r medical and l a y evidence o f p h y s i c a l 
impairment r e s u l t i n g from t he compensable i n j u r y and a l l o f t h e 
r e l e v a n t s o c i a l a n d . v o c a t i o n a l f a c t o r s s e t f o r t h i n OAR 436-30-380 
e t seg. We a p p l y these r u l e s as g u i d e l i n e s , not as r e s t r i c t i v e 
mechanical f o r m u l a s . H a r w e l l v. Argonaut Insurance Co., 296 Or 
505, 510 ( 1 9 8 4 ) ; F r a i j o v. Fred N. Bay News Co., 59 Or App 260, 
269 ( 1 9 8 2 ) . 

Dr. Schachner, t he p h y s i c i a n t r e a t i n g c l a i m a n t f o r t h e 
shoulde r i n j u r y , r a t e d h i s impairment as m i l d l y moderate. There 
was no o t h e r c o n f l i c t i n g m e dical evidence. A l t h o u g h c l a i m a n t ' s 
t e s t i m o n y d i f f e r e d i n some r e s p e c t s , we found the me d i c a l evidence 
most p e r s u a s i v e . We f i n d , t h e r e f o r e , t h a t c l a i m a n t ' s impairment 
i s m i l d l y moderate. Claimant's age f u r t h e r impacts h i s e a r n i n g 
c a p a c i t y ; however, the impact i s m i t i g a t e d by h i s p r o m i s i n g l a b o r 
market p o t e n t i a l . A f t e r c o n s i d e r i n g these f a c t o r s , we conclude 
t h a t a 20 p e r c e n t (64 degrees) unscheduled d i s a b i l i t y award 
ad e q u a t e l y compensates c l a i m a n t f o r h i s l e f t s h o u l d e r i n j u r y . 

The c r i t e r i o n f o r r a t i n g scheduled permanent d i s a b i l i t y 
i s the permanent l o s s of use or f u n c t i o n o f the a f f e c t e d member 
due t o the compensable c o n d i t i o n . ORS 656.214(2). Here, 
Dr. Tearse, c l a i m a n t ' s t r e a t i n g n e u r o l o g i s t , opined i n December 
1985 t h a t c l a i m a n t had a m i l d d i s a b i l i t y due t o the c a r p a l t u n n e l 
c o n d i t i o n . At t h a t t i m e , c l a i m a n t was e x p e r i e n c i n g m i l d sensory 
l o s s i n the l e f t f i n g e r s . Dr. Tearse su b s e q u e n t l y opined i n March 
1986 t h a t t h e c o n d i t i o n had a p p a r e n t l y r e s o l v e d . However, a t t h e 
time of h e a r i n g , c l a i m a n t complained of some l o s s of use i n t h e 
l e f t f o r e a r m . 

We are persuaded t h a t c l a i m a n t ' s use of the l e f t f o r e a r m 
i s p ermanently i m p a i r e d . Based p r i m a r i l y on c l a i m a n t ' s l a y 
t e s t i m o n y , we r a t e the impairment as m i l d and conclude t h a t he i s 
ade q u a t e l y compensated by a 10 p e r c e n t (15 degrees) scheduled 
d i s a b i l i t y award f o r t he l o s s of use or f u n c t i o n o f the l e f t 
f o r e a r m . 

ORDER 

The Referee's order dated June 15, 1987 i s a f f i r m e d . 
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JULIE E. JOHNSON, Claimant WCB 87-13332 
M e r r i l l Schneider, Claimant's Attorney June 2, 1988 
Schwabe, et a l . , Defense Attorneys Amended Order on Review 

The s e l f - i n s u r e d employer has requested r e c o n s i d e r a t i o n 
of the Board's Order on Review dated May 3, 1988, which a f f i r m e d 
the Referee's d e c i s i o n d e c l i n i n g t o assess a p e n a l t y or a t t o r n e y 
fee a g a i n s t the employer f o r i t s l a t e payment of a Board o r d e r e d 
i n s u r e r p a i d f e e . I n our Order on Review, we d i d not g r a n t t h e 
employer's a t t o r n e y a c l i e n t p a i d fee f o r s e r v i c e s on re v i e w 
because he had not s u b m i t t e d a statement of s e r v i c e s . OAR 
438-15-010(5). The employer's request f o r r e c o n s i d e r a t i o n 
a t t a c h e s a statement of s e r v i c e s and seeks an award o f a 
c l i e n t - p a i d fee f o r i t s a t t o r n e y ' s s e r v i c e s on rev i e w . 

We withdraw our May 3, 1988 order f o r r e c o n s i d e r a t i o n . 
On r e c o n s i d e r a t i o n , we adhere t o and r e p u b l i s h our Order on Review 
w i t h the f o l l o w i n g amendment. 

BACKGROUND 

The p r e s e n t case came about as a r e s u l t of t h e 
employer's f a i l u r e t o t i m e l y pay a Board ordered i n s u r e r - p a i d fee 
to c l a i m a n t ' s a t t o r n e y . I n an enforcement p r o c e e d i n g , Referee 
Menashe d e c l i n e d t o assess a p e n a l t y or a t t o r n e y f e e a g a i n s t t h e 
employer. We a f f i r m e d . 

ISSUE 

Whether the employer's a t t o r n e y ' s request f o r a $2,474 
c l i e n t - p a i d fee i s reasonable. 

FINDINGS OF FACT 

On re v i e w , the f a c t s are s t i p u l a t e d and the s o l e i s s u e 
i s p e n a l t i e s and a t t o r n e y f e e s . 

The employer s u b m i t t e d a 3-1/2 page Respondent's B r i e f , 
o f which the f i r s t 1-1/2 pages r e c i t e d the s t i p u l a t e d f a c t s . 

The employer's statement of s e r v i c e s r e q u e s t s Board 
a u t h o r i z a t i o n of a $2,474 c l i e n t p a i d fee f o r 28.75 hours o f t i m e . 

The employer's statement of s e r v i c e s appears t o i n c l u d e 
t i m e devoted t o issu e s p r e v i o u s l y l i t i g a t e d but not b e f o r e t h e 
Board i n the i n s t a n t case. 

CONCLUSIONS OF LAW 

The Board s h a l l a u t h o r i z e a c l i e n t - p a i d f e e t h a t i s 
reaso n a b l e . OAR 438-15-020(2). A d e t e r m i n a t i o n of whether a 
c l i e n t - p a i d f e e i s reasonable, s h a l l i n c l u d e c o n s i d e r a t i o n o f the 
f o l l o w i n g f a c t o r s : (1) the time devoted t o the case; (2) t h e 
c o m p l e x i t y of the i s s u e s ( s ) i n v o l v e d ; (3) the value of the 
i n t e r e s t i n v o l v e d ; (4) t h e s k i l l and s t a n d i n g of the a t t o r n e y s ; 
(5) the n a t u r e of the pr o c e e d i n g s ; (6) the r e s u l t secured f o r t h e 
re p r e s e n t e d p a r t y : (7) the r i s k i n a p a r t i c u l a r case t h a t an 
a t t o r n e y ' s e f f o r t s may go uncompensated; and (8) t h e a s s e r t i o n of 
f r i v o l o u s i s s u e s or defenses. 

Here, the time devoted t o the pr e s e n t case i s not 
a c c u r a t e l y r e f l e c t e d i n the employer's a t t o r n e y ' s statement of 
s e r v i c e s . The statement of s e r v i c e s i n c l u d e s time devoted t o 
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i s s u e s which are not p r e s e n t l y b e f o r e us. Second, the s o l e i s s u e 
p r e s e n t l y on review i s r e l a t i v e l y s t r a i g h t f o r w a r d ; i . e . , whether 
c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o a p e n a l t y or a t t o r n e y f e e f o r 
the employer's l a t e payment of a Board or d e r e d i n s u r e r - p a i d f e e . 
T h i r d , the n a t u r e of the proceedings have been s t r a i g h t f o r w a r d 
and not complex i n t h a t the p a r t i e s s t i p u l a t e d t o the f a c t s p r i o r 
t o the h e a r i n g . 

Under such c i r c u m s t a n c e s , i n l i g h t of OAR 4 3 8 - 1 5 - 0 1 0 ( 6 ) , 
we approve a c l i e n t - p a i d fee not t o exceed $700. 

IT IS SO ORDERED. 

RICHARD A. LUNA, Claimant WCB 87-03680 
Black, Chapman & Webber, Claimant's Attorneys June 2, 1988 
Schwabe, et a l . , Defense Attorneys Amended Order on Review 

Reviewed by Board Members F e r r i s and C r i d e r . 

The s e l f - i n s u r e d employer's counsel seeks Board 
a u t h o r i z a t i o n o f a c l i e n t - p a i d f e e f o r s e r v i c e s rendered on review 
which c u l m i n a t e d i n our May 5, 1988 Order on Review. 

A f t e r r e v i e w i n g the statement of s e r v i c e s and a t t o r n e y 
r e t a i n e r agreement s u b m i t t e d by the employer's counsel and 
c o n s i d e r i n g t h e f a c t o r s set f o r t h i n OAR 4 3 8 - 1 5 - 0 1 0 ( 6 ) , we approve 
a c l i e n t - p a i d f e e , not t o exceed $966. 

A c c o r d i n g l y , our May 5, 1988 order i s abated and 
with d r a w n . As amended h e r e i n , we adhere t o and r e p u b l i s h our 
May 5, 1988 ord e r i n i t s e n t i r e t y . The p a r t i e s ' r i g h t s o f appeal 
s h a l l run from the date of t h i s o r d e r . 

IT IS SO ORDERED. 

MICHAEL K. McRORIE, Claimant WCB 86-09646 
Emmons, et a l . , Claimant's Attorneys June 2, 1988 
M e r r i l y McCabe (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members F e r r i s and C r i d e r . 

Claimant r e q u e s t s review of Referee H e t t l e ' s o r d e r t h a t 
d e c l i n e d t o award a d d i t i o n a l scheduled permanent d i s a b i l i t y f o r a 
l e f t l e g c o n d i t i o n , beyond a p r i o r award o f 10 p e r c e n t (15 
degrees) awarded by two D e t e r m i n a t i o n Orders. 

The Board a f f i r m s and adopts the Referee's o r d e r w i t h 
t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

ISSUE 

The e x t e n t of c l a i m a n t ' s scheduled permanent d i s a b i l i t y 
f o r l o s s of use or f u n c t i o n of h i s l e f t l e g . 

FINDINGS OF FACT 

Claimant compensably i n j u r e d h i s l e f t knee i n October 
1985. T h e r e a f t e r , he began t o t r e a t w i t h Dr. S t a n l e y , o r t h o p e d i s t . 

A D e t e r m i n a t i o n Order c l o s e d c l a i m a n t ' s c l a i m i n J u l y 
1986, awarding 5 p e r c e n t scheduled permanent d i s a b i l i t y . S h o r t l y 
t h e r e a f t e r , he r e i n j u r e d h i s l e f t knee and h i s c l a i m was reopened. 
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I n October 1986, Dr. S t a n l e y performed a r t h r o s c o p i c 
s u r g e r y on c l a i m a n t ' s l e f t knee. 

Claimant was examined by Dr. E r k k i l a , o r t h o p e d i s t , i n 
January and February 1987. E r k k i l a had never p r e v i o u s l y examined 
c l a i m a n t . 

I n A p r i l 1987, Dr. S t a n l e y reexamined c l a i m a n t . 
T h e r e a f t e r , c l a i m a n t c o n t i n u e d t o t r e a t w i t h S t a n l e y , but not f o r 
h i s l e f t knee c o n d i t i o n . 

A D e t e r m i n a t i o n Order r e c l o s e d c l a i m a n t ' s c l a i m i n June 
19 8 7 , awarding an a d d i t i o n a l 5 p e r c e n t scheduled permanent 
d i s a b i l i t y . 

C l aimant's p h y s i c a l impairment i s m i n i m a l . He can s i t , 
s t a n d , and walk w i t h o u t r e s t r i c t i o n . He can f r e q u e n t l y l i f t up t o 
50 pounds. He can st o o p , t w i s t , and reach above t he sho u l d e r 
w i t h o u t r e s t r i c t i o n . I n a d d i t i o n , he can f r e q u e n t l y bend, s q u a t , 
and c l i m b . 

Claimant's t e s t i m o n y c o n c e r n i n g h i s l e v e l o f l e f t knee 
impairment i s not r e l i a b l e . 

CONCLUSIONS OF LAW 

Claimant must pro v e , by a preponderance of the evidence, 
t h a t h i s l o s s of use or f u n c t i o n i n the l e f t l e g e n t i t l e s him t o a 
g r e a t e r award o f scheduled permanent d i s a b i l i t y than the 10 
pe r c e n t p r e v i o u s l y awarded by two D e t e r m i n a t i o n Orders. See 
Hutcheson v. Weyerhaeuser Co., 288 Or 5 1 , 56 ( 1 9 7 9 ) . 

Here, Dr. S t a n l e y opined t h a t c l a i m a n t ' s permanent 
p h y s i c a l impairment was minimal and t h a t he c o u l d p e r f o r m any type 
of work. A c c o r d i n g t o S t a n l e y , c l a i m a n t c o u l d f r e q u e n t l y l i f t up 
t o 50 pounds and s i t , s t a n d , and walk w i t h o u t r e s t r i c t i o n . On the 
o t h e r hand, Dr. E r k k i l a recommended e x t e n s i v e p h y s i c a l 
r e h a b i l i t a t i o n of c l a i m a n t ' s l e f t l e g . I f r e h a b i l i t a t i o n d i d not 
succeed, then E r k k i l a f e l t t h a t f u r t h e r s u r g e r y might be 
necessary. However, E r k k i l a encouraged c l a i m a n t t o c o n t i n u e 
f o l l o w - u p t r e a t m e n t w i t h Dr. S t a n l e y , inasmuch as S t a n l e y was 
" i n t i m a t e l y " f a m i l i a r w i t h t h e i n t e r n a l c o n d i t i o n o f h i s l e f t knee. 

G e n e r a l l y , we a s s i g n g r e a t e r w e i g h t t o the o p i n i o n of a 
worker's t r e a t i n g p h y s i c i a n , u n less t h e r e are p e r s u a s i v e reasons 
t o do o t h e r w i s e . Weiland v. SAIF, 64 Or App 810, 814 ( 1 9 8 3 ) . 
Here, t h e r e are no p e r s u a s i v e reasons t o do o t h e r w i s e . 
Dr. S t a n l e y was c l a i m a n t ' s t r e a t i n g surgeon and observed him on 
s e v e r a l o c c a s i o n s . Dr. E r k k i l a , however, observed c l a i m a n t o n l y 
t w i c e . A c c o r d i n g l y , the o p i n i o n of S t a n l e y i s p e r s u a s i v e over 
t h a t o f E r k k i l a . 

Moreover, a worker's permanent d i s a b i l i t y i s e v a l u a t e d 
as i t e x i s t s a t the time o f the h e a r i n g . Gettman v. SAIF, 289 Or 
609 ( 1 9 8 0 ) . Here, E r k k i l a l a s t examined c l a i m a n t i n February 
1987. S t a n l e y , on the o t h e r hand, l a s t examined c l a i m a n t ' s l e f t 
knee i n A p r i l 1987. Thus, S t a n l e y ' s o p i n i o n i s a l s o p e r s u a s i v e 
because i t was based on a more r e c e n t e v a l u a t i o n o f c l a i m a n t ' s 
d i s a b i l i t y than was E r k k i l a ' s . 
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C l a i m a n t ' s t e s t i m o n y c o n c e r n i n g h i s l e f t knee impairment 
i s i n c o n s i s t e n t w i t h S t a n l e y ' s o p i n i o n . A l t h o u g h we c o n s i d e r 
c l a i m a n t ' s t e s t i m o n y , i n c l u d i n g h i s c o m p l a i n t s of p a i n , we f i n d i t 
u n r e l i a b l e . 

ORDER 

The Referee's o r d e r dated December 10, 1987 i s a f f i r m e d . 
BERTHA J. MINER, Claimant WCB 84-10842 
Michael B. Dye, Claimant's Attorney June 2, 1988 
Beers, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members Johnson and C r i d e r . 

The i n s u r e r r e q u e s t s review o f Referee Peterson's o r d e r 
t h a t : ( 1 ) awarded c l a i m a n t temporary d i s a b i l i t y b e n e f i t s f o r 
a g g r a v a t i o n of her compensable knee i n j u r y ; and ( 2 ) assessed a 
p e n a l t y and a s s o c i a t e d a t t o r n e y fee f o r the i n s u r e r ' s u n i l a t e r a l 
t e r m i n a t i o n o f temporary d i s a b i l i t y b e n e f i t s . I n her b r i e f , 
c l a i m a n t asks the Board t o i n c r e a s e the p e n a l t y from 10 p e r c e n t t o 
25 p e r c e n t . 

ISSUES 
On review,, the is s u e s are temporary d i s a b i l i t y , 

p e n a l t i e s and a t t o r n e y f e e s . 

FINDINGS 

. We adopt the Referee's " F i n d i n g s of Fact" and make t h e 
f o l l o w i n g a d d i t i o n a l f i n d i n g s . The i n s u r e r t e r m i n a t e d c l a i m a n t ' s 
b e n e f i t s because i t b e l i e v e d she had withdrawn from t h e work f o r c e 
f o r reasons u n r e l a t e d t o her compensable i n j u r y . The i n s u r e r took 
t h i s a c t i o n i n r e l i a n c e on the Board's d e c i s i o n i n Alexander M. 
Johnson, 38 Van Natt a 1313 ( 1 9 8 6 ) , and the ad v i c e o f i t s l e g a l 
c o u n s e l . At the time of t e r m i n a t i o n , c l a i m a n t had not become 
m e d i c a l l y s t a t i o n a r y or r e t u r n e d or been r e l e a s e d t o r e t u r n t o 
r e g u l a r work. 

CONCLUSIONS AND OPINION 

We a f f i r m and modify t h e Referee's o r d e r . 
The Referee decided t h a t c l a i m a n t had not r e t u r n e d t o 

work as a d i r e c t r e s u l t o f her i n d u s t r i a l i n j u r y . As a r e s u l t , he 
concluded t h a t the i n s u r e r ' s r e l i a n c e on the Johnson d e c i s i o n was 
mi s p l a c e d . A c c o r d i n g l y , he found t h a t c l a i m a n t was e n t i t l e d t o 
temporary d i s a b i l i t y b e n e f i t s from the date o f a g g r a v a t i o n t o 
c l a i m c l o s u r e . 

We agree t h a t the i n s u r e r ' s r e l i a n c e on Johnson was 
mi s p l a c e d . However, our reasons f o r t h i s c o n c l u s i o n d i f f e r from 
those of the Referee. 

Once an employer begins paying temporary d i s a b i l i t y 
b e n e f i t s , i t may not u n i l a t e r a l l y t e r m i n a t e those b e n e f i t s u n l e s s 
t h e worker has r e t u r n e d or been r e l e a s e d t o r e t u r n t o r e g u l a r work 
by t h e t r e a t i n g p h y s i c i a n , or the worker has become m e d i c a l l y 
s t a t i o n a r y and the c l a i m has been c l o s e d by n o t i c e o f c l o s u r e or 
D e t e r m i n a t i o n Order. See Former ORS 6 5 6 . 2 6 8 ( 2 ) and ( 3 ) ; Volk v. 
SAIF, 73 Or App 643, 646 ( 1 9 8 5 ) ; Jackson v. SAIF, 7 Or App 109 
( 1 9 7 1 ) ; L l o y d 0. F i s h e r , 39 Van Natta 5 ( 1 9 8 7 ) . 
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I n Johnson, supra, t he Board h e l d t h a t an i n s u r e r was 
not r e q u i r e d t o pay i n t e r i m compensation f o l l o w i n g an a g g r a v a t i o n 
c l a i m where: (1) the c l a i m a n t had withdrawn from t he work f o r c e 
f o r reasons u n r e l a t e d t o h i s compensable i n j u r y ; (2) the i n s u r e r 
had never accepted the c l a i m and had begun pa y i n g temporary 
d i s a b i l i t y ; and (3) the i n s u r e r had no o b l i g a t i o n t o do so as the 
c l a i m a n t had not e s t a b l i s h e d an a g g r a v a t i o n . 

I n the p r e s e n t case, the i n s u r e r u n i l a t e r a l l y t e r m i n a t e d 
b e n e f i t s a f t e r i t had accepted c l a i m a n t ' s a g g r a v a t i o n c l a i m and 
had begun paying temporary d i s a b i l i t y . Moreover, c l a i m a n t had not 
r e t u r n e d or been r e l e a s e d t o r e t u r n t o r e g u l a r work a t the time 
the i n s u r e r t e r m i n a t e d her b e n e f i t s . Nor had she become m e d i c a l l y 
s t a t i o n a r y or had her c l a i m c l o s e d by n o t i c e of c l o s u r e or 
D e t e r m i n a t i o n Order. Under these c i r c u m s t a n c e s , we f i n d t h a t t h e 
i n s u r e r ' s u n i l a t e r a l t e r m i n a t i o n o f b e n e f i t s was improper. See 
Volk v. SAIF, supra.; Jackson v. SAIF, supra. ; L l o y d 0. F i s h e r , 
s upra. A c c o r d i n g l y , we agree w i t h the Referee t h a t c l a i m a n t i s 
e n t i t l e d t o c o n t i n u i n g temporary d i s a b i l i t y b e n e f i t s u n t i l t h e 
date o f c l a i m c l o s u r e . 

Furthermore, we agree w i t h the Referee's assessment of a 
p e n a l t y and a s s o c i a t e d a t t o r n e y fee f o r the i n s u r e r ' s u n i l a t e r a l 
t e r m i n a t i o n of b e n e f i t s . However, we conclude t h a t c l a i m a n t i s 
e n t i t l e d t o the maximum 25 p e r c e n t p e n a l t y , r a t h e r than t h e 10 
p e r c e n t p e n a l t y assessed by the Referee. 

I f an i n s u r e r unreasonably r e f u s e s t o pay compensation, 
i t i s l i a b l e f o r an a d d i t i o n a l amount, up t o 25 p e r c e n t o f the 
amounts then due, p l u s a reasonable a t t o r n e y f e e . ORS. 
656.262(10). A p e n a l t y i s a p p r o p r i a t e unless t he i n s u r e r ' s 
r e f u s a l t o pay was o b j e c t i v e l y reasonable i n l i g h t o f t h e 
a v a i l a b l e f a c t s and e x i s t i n g law. See e.g., Volk v. SAIF, 73 Or 
App 643 (1 9 8 5 ) ; P r i c e v. SAIF, 73 Or App 123 (1 9 8 5 ) ; GTnter v. 
Woodburn U n i t e d M e t h o d i s t Church, 62 Or App 118 (1 9 8 3 ) . 

Here, t he i n s u r e r ' s t e r m i n a t i o n o f b e n e f i t s was c l e a r l y 
c o n t r a r y t o w e l l - e s t a b l i s h e d law. ORS 656.268 admits o f no 
e x c e p t i o n t o the p r o c e d u r a l requirement t h a t the i n s u r e r may not 
u n i l a t e r a l l y d i s c o n t i n u e payment o f temporary d i s a b i l i t y b e n e f i t s 
u n l ess t he c l a i m a n t has been r e l e a s e d t o r e g u l a r work or the c l a i m 
has been c l o s e d by n o t i c e o f c l o s u r e or D e t e r m i n a t i o n Order a f t e r 
t he c l a i m a n t has become m e d i c a l l y s t a t i o n a r y . The c o u r t s have so 
h e l d f o r many y e a r s . Volk v. SAIF, supra; Jackson v. SAIF, supra. 

Where the law i s i n a s t a t e of f l u x , an i n s u r e r ' s 
r e l i a n c e on a c o l o r a b l e i n t e r p r e t a t i o n o f the law may be 
o b j e c t i v e l y r e asonable. However, where the law i s w e l l 
e s t a b l i s h e d , as i n the p r e s e n t case, an i n s u r e r ' s good f a i t h 
r e l i a n c e on an erroneous i n t e r p r e t a t i o n of the law i s not 
s u f f i c i e n t t o a v o i d a p e n a l t y . Moreover, a maximum 25 p e r c e n t 
p e n a l t y i s c a l l e d f o r where the i n s u r e r u n i l a t e r a l l y t e r m i n a t e s 
b e n e f i t s i n v i o l a t i o n of w e l l - e s t a b l i s h e d law. See Jackson 
v.SAIF, 7 Or App 109 (1971). A c c o r d i n g l y , we i n c r e a s e t he p e n a l t y 
assessed by the Referee from 10 p e r c e n t t o 25 p e r c e n t . 

ORDER 

The Referee's order dated May 5, 1987 i s a f f i r m e d i n 
p a r t and m o d i f i e d i n p a r t . The i n s u r e r i s d i r e c t e d t o pay 
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c l a i m a n t a p e n a l t y equal t o 25 pe r c e n t of the a d d i t i o n a l temporary 
d i s a b i l i t y b e n e f i t s awarded by the Referee's o r d e r . The remainder 
of the Referee's order i s a f f i r m e d . We award c l a i m a n t ' s a t t o r n e y 
a $300 assessed fee f o r s e r v i c e s on Board review r e g a r d i n g t h e 
temporary d i s a b i l i t y i s s u e . 

QUINN J. MURK, Claimant Own Motion 88-0272M 
SAIF Corp, Insurance C a r r i e r June 2, 1988 

Own Motion Order 
SAIF C o r p o r a t i o n has s u b m i t t e d t o the Board c l a i m a n t ' s 

c l a i m f o r an a l l e g e d worsening of h i s January 19, 1977 i n d u s t r i a l 
i n j u r y . C l aimant's a g g r a v a t i o n r i g h t s have e x p i r e d . SAIF opposes 
reopening of t h i s c l a i m as c l a i m a n t ' s t r e a t m e n t has been o f a 
c o n s e r v a t i v e n a t u r e . 

Pursuant to. ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) , we may e x e r c i s e our "Own 
Motion" a u t h o r i t y o n l y when we f i n d t h a t t h e r e i s a worsening of a 
compensable i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t or o u t p a t i e n t 
s u r g e r y or o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . I n such 
cases, we are a u t h o r i z e d t o award temporary d i s a b i l i t y 
compensation commencing from the time the worker i s a c t u a l l y 
h o s p i t a l i z e d or undergoes o u t p a t i e n t s u r g e r y . There i s no 
p r o v i s i o n under the law t o a l l o w i n c r e a s e d permanent d i s a b i l i t y 
awards i n own motion m a t t e r s . 

The evidence i n d i c a t e s t h a t c l a i m a n t ' s c o n d i t i o n 
worsened t e m p o r a r i l y and, w i t h c o n s e r v a t i v e t r e a t m e n t , he was a b l e 
t o r e t u r n t o work a f t e r t h r e e days o f f work. There i s no evidence 
t o i n d i c a t e t h a t c l a i m a n t ' s c o n d i t i o n r e q u i r e d h o s p i t a l i z a t i o n f o r 
t r e a t m e n t or s u r g e r y . We conclude we are w i t h o u t a u t h o r i t y t o 
reopen t h i s c l a i m f o r the payment of f u r t h e r b e n e f i t s . The 
request f o r own motion r e l i e f i s hereby d e n i e d . 

IT IS SO ORDERED. 

MELINDA J. STEPHENS, Claimant WCB 87-12650 
Brown & Tarlow, Claimant's Attorneys June 2, 1988 
Schwabe, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members F e r r i s and C r i d e r . 

The i n s u r e r r e q u e s t s review of Referee H e t t l e ' s o r d e r 
t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m 
f o r a b i l a t e r a l hand c o n d i t i o n . We a f f i r m . 

ISSUE 

On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . 

FINDINGS OF FACT 

We adopt the Referee's f i n d i n g s as supplemented. 

The b u i l d i n g where c l a i m a n t worked was very c o l d . She 
wore heavy c l o t h i n g and wrapped her l e g s i n foam i n o r d e r t o keep 
warm. Other employees wore heavy c l o t h i n g and coats t o keep 
warm. Cold a i r from the o u t d o o r s came i n th r o u g h a door t h a t was 
opened f r e q u e n t l y . Claimant's work s t a t i o n was c l o s e t o t h i s door 
and she had g r e a t e r exposure t o the c o l d a i r than d i d her 
co-workers. 
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Claimant saw f o u r d o c t o r s f o r her b i l a t e r a l hand 
c o n d i t i o n . A c c o r d i n g t o her t r e a t i n g i n t e r n i s t , Dr. S k i p p e r , 
c l a i m a n t ' s exposure t o c o l d a t work caused her p r e e x i s t i n g 
b i l a t e r a l hand c o n d i t i o n t o worsen and t o become symptomatic. 
Another d o c t o r s a i d her c o n d i t i o n was work r e l a t e d . The o t h e r two 
d o c t o r s d i d not d i s c u s s c l a i m a n t ' s work or o f f - w o r k a c t i v i t i e s . 
There was no c o n t r a r y m edical evidence produced. 

Claimant's work exposure t o c o l d worsened her u n d e r l y i n g 
b i l a t e r a l hand c o n d i t i o n and caused i t t o become symptomatic. 

CONCLUSIONS OF LAW AND OPINION 

We adopt the Referee's a n a l y s i s and o p i n i o n o f t h e 
c o m p e n s a b i l i t y i s s u e as our own. 

Claimant's counsel i s s t a t u t o r i l y e n t i t l e d t o a 
re a s o n a b l e , c a r r i e r - p a i d a t t o r n e y f e e f o r s e r v i c e s rendered on 
Board r e v i e w . See ORS 6 5 6 . 3 8 2 ( 2 ) . Such a fee i s d e f i n e d as an 
"assessed f e e " . OAR 4 3 8 - 1 5 - 0 0 5 ( 2 ) . However, we cannot a u t h o r i z e 
an assessed f ee unless c l a i m a n t ' s counsel f i l e s a statement o f 
s e r v i c e s . See OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) . Because no statement o f 
s e r v i c e s has been r e c e i v e d t o d a t e , an assessed f ee s h a l l not be 
a u t h o r i z e d . 

ORDER 

The Referee's order dated December 2 1 , 1987 i s a f f i r m e d . 

FRANK A. VILANJ, Claimant WCB 87-12285 
Schwabe, et a l . , Defense Attorneys June 2, 1988 

Order on Reconsideration 
The i n s u r e r ' s counsel seeks Board a u t h o r i z a t i o n o f a 

c l i e n t - p a i d f e e f o r s e r v i c e s rendered which c u l m i n a t e d i n our 
May 3, 1988 Order on Review. 

A f t e r review of the statement of s e r v i c e s and a t t o r n e y 
r e t a i n e r agreement s u b m i t t e d by the i n s u r e r ' s counsel and 
c o n s i d e r i n g the f a c t o r s s et f o r t h i n OAR 4 3 8 - 1 5 - 0 1 0 ( 6 ) we approve 
a reasonable c l i e n t - p a i d f e e , not t o exceed $516. 

A c c o r d i n g l y , our May 3, 1988 order i s abated and 
wit h d r a w n . On r e c o n s i d e r a t i o n , as supplemented h e r e i n , we adhere 
t o and r e p u b l i s h our May 3, 1988 order i n i t s e n t i r e t y . The 
p a r t i e s ' r i g h t s of appeal s h a l l run from t he date of t h i s o r d e r . 

BRYAN D. WARRIL0W, Claimant WCB 86-09029 
Doblie & Associates, Claimant's Attorneys June 2, 1988 
Schwabe, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members Johnson and C r i d e r . 

The s e l f - i n s u r e d employer r e q u e s t s review of t h a t 
p o r t i o n of Referee Thye's order t h a t s et aside i t s p a r t i a l d e n i a l 
of c l a i m a n t ' s c u r r e n t neck c o n d i t i o n i d e n t i f i e d as " m i l d 
d e g e n e r a t i v e changes w i t h m i l d o s t e o p h y t i c s p u r r i n g . " On r e v i e w , 



FINDINGS 

On March 3, 1986 c l a i m a n t s u f f e r e d a c o m p e n s a b l e i n j u r y 
when a r o l l e r he was s t a n d i n g on gave way, c a u s i n g him t o f a l l . 
The n e x t day, he s o u g h t c h i r o p r a c t i c t r e a t m e n t , c o m p l a i n i n g o f 
p a i n i n t h e n e c k , l e f t s h o u l d e r , mid back and l e f t a n k l e . Time 
l o s s b e n e f i t s were i n c u r r e d because o f t h e i n d u s t r i a l i n j u r y . 

X - r a y s r e v e a l e d m i l d d e g e n e r a t i v e c hanges a t C4-5 and 
C5-6 w i t h m i l d o s t e o p h y t i c s p u r r i n g . A m y elogram r e f l e c t e d m i l d 
o s t e o a r t h r i t i s i n t h e c e r v i c a l a r e a , b u t d i d n o t s u g g e s t t h a t 
c l a i m a n t was e x p e r i e n c i n g a s y m p t o m a t i c c e r v i c a l r a d i c u l o p a t h y o r 
a h e r n i a t e d d i s c . The d e g e n e r a t i v e changes and o s t e o p h y t i c 
s p u r r i n g a r e u n r e l a t e d t o t h e work i n c i d e n t , b u t r a t h e r a r e 
c o n s i s t e n t w i t h c l a i m a n t ' s age and l i f e s t y l e . 

C l a i m a n t f i l e d a w o r k e r s ' c o m p e n s a t i o n c l a i m d e s c r i b i n g 
t h e i n j u r y as one i n v o l v i n g t h e " a n k l e , n e c k , s h o u l d e r ( l e f t ) . " 
The i n s u r e r d e f e r r e d t h e c l a i m . The i n s u r e r d i d n o t i s s u e a 
w r i t t e n n o t i c e o f a c c e p t a n c e o f t h e c l a i m w i t h i n 60 d a y s . On 
June 19, 1986, h o wever, t h e i n s u r e r w r o t e c l a i m a n t a l e t t e r s a y i n g : 

"We h e r e b y a c c e p t t h a t you d i d s u f f e r an 
a c c i d e n t w h i l e engaged i n y o u r work a c t i v i t i e s 
on March 3, 1986. We w i l l be r e s p o n s i b l e f o r 
any t r e a t m e n t r e l a t e d t o t h e e f f e c t s o f t h i s 
i n c i d e n t . We a r e g o i n g ahead and p r o c e s s i n g 
f o r payment t h e m e d i c a l b i l l s t o d a t e . 

"The x - r a y s t a k e n a t Mt. Hood M e d i c a l C e n t e r 
show m i l d d e g e n e r a t i v e changes w i t h m i l d 
o s t e o p h y t i c s p u r r i n g . C u r r e n t l y we have no 
m e d i c a l e v i d e n c e t h a t t h e s e changes a r e 
r e l a t e d t o y o u r c u r r e n t c o n d i t i o n o r t o y o u r 
a c c i d e n t o f March 3, 1986. Because t h e s e a r e 
n o t r e l a t e d t o y o u r i n j u r y , we must 
s p e c i f i c a l l y deny r e s p o n s i b i l i t y f o r them. 

" T h i s i s a p a r t i a l d e n i a l o n l y , and does n o t 
a f f e c t t h e a c c e p t e d p o r t i o n o f y o u r c l a i m . 
A g a i n , we have p a i d t h e c u r r e n t m e d i c a l b i l l s , 
and w i l l c o v e r t r e a t m e n t r e l a t e d t o t h e 
i n c i d e n t o f 12/1/85." 

The l e t t e r d i d n o t a d v i s e c l a i m a n t w h e t h e r t h e c l a i m was 
c o n s i d e r e d d i s a b l i n g o r n o n d i s a b l i n g ; n o r d i d i t i n f o r m c l a i m a n t 
o f h i s a g g r a v a t i o n r i g h t s o r t h e r i g h t t o c o n t e s t t h e 
c h a r a c t e r i z a t i o n o f a c l a i m as n o n d i s a b l i n g a t a h e a r i n g . 
F u r t h e r m o r e , i t d i d n o t i n f o r m c l a i m a n t o f h i s employment 
r e i n s t a t e m e n t r i g h t s u nder ORS C h a p t e r 659; a s s i s t a n c e a v a i l a b l e 
t o e m p l o y e r s f r o m t h e W o r k e r s ' Reemployment R e s e r v e ; o r t h e 
e n t i t l e m e n t t o r e i m b u r s e m e n t o f c e r t a i n c l a i m - r e l a t e d e x p e n s e s . . 
The l e t t e r d i d a d v i s e c l a i m a n t o f h i s h e a r i n g r i g h t s c o n c e r n i n g 
t h e p a r t i a l d e n i a l . 

C l a i m a n t r e q u e s t e d a h e a r i n g . 

The R e f e r e e s e t a s i d e t h e d e n i a l on t h e g r o u n d s t h a t i t 
was p r e m a t u r e , c l a i m a n t h a v i n g made no c l a i m f o r s e r v i c e s r e l a t e d 



CONCLUSIONS 

We agree w i t h the r e s u l t reached by the Referee, 
a l t h o u g h t h e r e i s much t h a t bears c o n s i d e r a t i o n i n the Referee's 
a n a l y s i s . 

The Supreme Court has endorsed the p r a c t i c e o f i s s u i n g 
p a r t i a l d e n i a l s when a c l a i m has been made f o r two sep a r a t e 
c o n d i t i o n s and the i n s u r e r has accepted one c o n d i t i o n but wishes 
t o deny the o t h e r . Johnson v. Spectra P h y s i c s , 303 Or 49 (198 7 ) ; 
P r i c e v. SAIF, 296 Or 311 (1984); O h l i g v. FMC Marine & R a i l 
Equipment D i v i s i o n , 291 Or 586 (1981). The Court has endorsed the 
p r a c t i c e because i t r e l i e v e s t h e i n s u r e r of the need t o deny an 
e n t i r e c l a i m i n ord e r t o a v o i d acceptance of one or two or more 
se p a r a b l e c o n d i t i o n s and a s s i s t i n the prompt d e l i n e a t i o n and 
r e s o l u t i o n of c o m p e n s a b i l i t y i s s u e s . To t h a t end, t h e Court has 
developed c r i t e r i a f o r p e r m i s s i b l e p a r t i a l d e n i a l s : 

"The i n s u r e r may p a r t i a l l y deny a c l a i m i f i t 
s p e c i f i e s which i n j u r i e s or c o n d i t i o n s i t 
accepts and which i t d e n i e s . That 
s p e c i f i c i t y , which promotes t i m e l y c l o s u r e o f 
accepted c o n d i t i o n s and prompt appeals of 
denied c o n d i t i o n s , i s the essence of a p a r t i a l 
d e n i a l . " 

Johnson v. Spectra P h y s i c s , supra, a t 58. 

This case does not i n v o l v e a p r o c e d u r a l l y proper p a r t i a l 
d e n i a l . The d e n i a l l e t t e r i s s u e d i n t h i s case does not conform t o 
the c r i t e r i a s p e c i f i e d i n Johnson v. Spectra P h y s i c s , s u p r a , 
because i t was not preceded by an acceptance, nor was an 
acceptance executed contemporaneously, and t h e r e f o r e i t c o u l d not 
d i s t i n g u i s h w i t h s p e c i f i c i t y t h a t p o r t i o n of the c l a i m t h a t was 
accepted from t h a t p o r t i o n t h a t was denied. The l e t t e r d i d not 
i n c l u d e any i n f o r m a t i o n r e q u i r e d by ORS 656.262(6) and former OAR 
436-60-140 i n a N o t i c e of.Acceptance. 

E q u a l l y i m p o r t a n t , the l e t t e r d i d not t e l l c l a i m a n t what 
c o n d i t i o n was being accepted. I n s t e a d , i t p u r p o r t e d t o accept 
"any t r e a t m e n t r e l a t e d t o the e f f e c t s of t h i s i n c i d e n t " — the 
" i n c i d e n t " b e i n g d e s c r i b e d v a r i o u s l y i n the l e t t e r as "an 
a c c i d e n t . . . on March 3, 1986" and "the i n c i d e n t o f 12/1/85." 
The l e t t e r p u r p o r t s t o s a t i s f y the s t a t u t o r y r e q u i r e m e n t t h a t 
c l a i m s be accepted or denied p r o m p t l y and i n w r i t i n g , w h i l e 
u t t e r l y f a i l i n g t o do a n y t h i n g more than t o concede t h a t an 
a c c i d e n t o c c u r r e d on the j o b . I t p r e s e r v e s e n t i r e l y t h e i n s u r e r ' s 
freedom t o deny any p a r t i c u l a r c o n d i t i o n or t r e a t m e n t as u n r e l a t e d 
t o "the a c c i d e n t . " I t does not i n any way serve t he purpose o f 
ORS 656.262 which i s t o p r e c l u d e i n s u r e r s from p a y i n g on a c l a i m 
f o r "extended p e r i o d s of t i m e , p l a c [ i n g ] c o m p e n s a b i l i t y i n a 
h o l d i n g p a t t e r n and t h e n , as an a f t e r - t h o u g h t , d e c i d [ i n g ] t o 
l i t i g a t e the i s s u e o f c o m p e n s a b i l i t y . " Bauman v. SAIF, 295 Or 
788, 794 (1983). 

The d e s c r i p t i o n of the accepted c o n d i t i o n i s the essence 
o f a n o t i c e o f acceptance. Claimant's r i g h t s under t he c l a i m a re 
determined by t h a t d e s c r i p t i o n . The i n s u r e r has accepted no more 
(Johnson v. Spectra P h y s i c s , supra) and no l e s s (Piwowar v. 
Georgia P a c i f i c , 305 Or 494 (1988)) than t h e c o n d i t i o n d e s c r i b e d 
i n t h e n o t i c e . No c o n d i t i o n having been d e s c r i b e d and accepted by 
the June 19 l e t t e r , t h e l e t t e r d i d not s a t i s f y the fundamental 
purpose o f the n o t i c e of acceptance. 
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The i n s u r e r , having f a i l e d t o is s u e an acceptance t h a t 
meets e i t h e r the p r o c e d u r a l or the s u b s t a n t i v e r e q u i r e m e n t s o f an 
acceptance, may not i s s u e a v a l i d p a r t i a l d e n i a l . 

A p a r t i a l d e n i a l must d i s t i n g u i s h the accepted 
c o n d i t i o n s from the denied c o n d i t i o n s . The June 19 l e t t e r d e n i e d 
an a l l e g e d l y p r e - e x i s t i n g c o n d i t i o n but accepted n o t h i n g . I t i s 
not a v a l i d p a r t i a l d e n i a l and must be se t as i d e and the c l a i m 
remanded t o the i n s u r e r f o r p r o c e s s i n g . A c c o r d i n g l y , t he Board 
a f f i r m s the order of the Referee. 

Claimant's counsel i s s t a t u t o r i l y e n t i t l e d t o a 
reas o n a b l e , i n s u r e r - p a i d a t t o r n e y f ee f o r s e r v i c e s rendered on 
Board r e v i e w . See ORS 6 5 6 . 3 8 2 ( 2 ) . 

The s e l f - i n s u r e d employer's counsel i s s t a t u t o r i l y 
e n t i t l e d t o a c l i e n t - p a i d a t t o r n e y fee f o r s e r v i c e s rendered on 
Board r e v i e w . See ORS 6 5 6 . 3 8 8 ( 1 ) . However, we cannot a u t h o r i z e a 
c l i e n t - p a i d f e e unless a Statement of Se r v i c e s i s f i l e d . See OAR 
4 3 8 - 1 5 - 0 1 0 ( 5 ) . Because no Statement o f Se r v i c e s has been r e c e i v e d 
t o d a t e , a c l i e n t - p a i d fee s h a l l not be a u t h o r i z e d . 

ORDER 

The Referee's order dated March 17, 1987 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded an assessed fee of $750, t o be p a i d 
by the s e l f - i n s u r e d employer, f o r s e r v i c e s on Board r e v i e w . 

DONN EDDY, Claimant WCB 86-11859 
Bi s c h o f f & Strooband, Claimant's Attorneys June 3, 1988 
Richard C. Pearce, Defense Attorney Order on Review 

Reviewed by Board Members C r i d e r and Johnson. 

The i n s u r e r r e q u e s t s review o f those p o r t i o n s o f Referee 
Smith's o r d e r t h a t : ( 1 ) set aside i t s p a r t i a l d e n i a l o f 
c l a i m a n t ' s d e g e n e r a t i v e t a l o n a v i c u l a r j o i n t disease o f the r i g h t 
f o o t and proposed bone spur e x c i s i o n s u r g e r y ; ( 2 ) set a s i d e i t s 
p a r t i a l d e n i a l of c l a i m a n t ' s p s y c h i a t r i c c o n d i t i o n and need f o r 
p s y c h i a t r i c t r e a t m e n t ; and ( 3 ) set aside two D e t e r m i n a t i o n Orders 
as premature. 

The Board a f f i r m s the order of the Referee. 

ISSUES 

1 . Whether c l a i m a n t ' s d e g e n e r a t i v e t a l o n a v i c u l a r j o i n t 
o f t h e r i g h t f o o t and proposed bone spur e x c i s i o n s u r g e r y are 
compensable. 

2. Whether c l a i m a n t ' s p s y c h i a t r i c c o n d i t i o n and need 
f o r p s y c h i a t r i c t r e a t m e n t are compensable. 

3. Whether c l a i m a n t ' s c l a i m was p r e m a t u r e l y c l o s e d by 
the J u l y 1986 D e t e r m i n a t i o n Order. 

4. Whether c l a i m a n t ' s c l a i m was p r e m a t u r e l y c l o s e d by 
the May 1987 D e t e r m i n a t i o n Order. 

FINDINGS OF FACT 

Claimant compensably i n j u r e d h i s r i g h t f o o t / a n k l e i n 
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March 1985. S h o r t l y t h e r e a f t e r , he was examined by Dr. B a l d , 
o r t h o p e d i s t . X-rays of the r i g h t f o o t r e v e a l e d a d e g e n e r a t i v e 
t a l o n a v i c u l a r j o i n t w i t h a l a r g e bony spur. 

I n October 1985, c l a i m a n t was examined by Dr. U t t e r b a c k , 
o r t h o p e d i s t . U t t e r b a c k diagnosed d e g e n e r a t i v e changes i n the 
t a l o n a v i c u l a r j o i n t a s s o c i a t e d w i t h a c a l c a n e a l - n a v i c u l a r bar. 
The t a l o n a v i c u l a r j o i n t and c a l c a n e a l - n a v i c u l a r bar had become 
symptomatic due t o the March 1985 i n j u r y . -

Claimant underwent r i g h t f o o t s u r g e r y i n December 1985 
f o r r e s e c t i o n of the c a l c a n e a l - n a v i c u l a r bar. Three and o n e - h a l f 
weeks l a t e r , h i s c a s t was removed and he began a program o f 
g r a d u a l weight b e a r i n g and p h y s i c a l t h e r a p y . I n A p r i l 1986, he 
c o n t i n u e d t o e x p e r i e n c e r i g h t f o o t s e n s i t i v i t y and was s t i l l 
unable t o stand f o r extended p e r i o d s of t i m e . 

I n J u l y 1986, Dr. Bald reexamined c l a i m a n t arid noted 
c o n t i n u i n g c o m p l a i n t s of p a i n and l a c k of m o b i l i t y i n the r i g h t 
f o o t . D e s p i t e such c o n t i n u i n g symptoms, Bald d e c l a r e d c l a i m a n t 
m e d i c a l l y s t a t i o n a r y w i t h a moderate l e v e l of permanent p h y s i c a l 
i m p a i r m e n t . S h o r t l y t h e r e a f t e r , c l a i m a n t was examined by 
Dr. B u t l e r , o r t h o p e d i s t . B u t l e r took x-rays of c l a i m a n t ' s r i g h t 
f o o t and diagnosed e a r l y a r t h r i t i c changes i n the t a r s o n a v i c u l a r 
area accompanied by spur f o r m a t i o n . He then scheduled c l a i m a n t 
f o r a bone scan of both f e e t and a n k l e s , which took p l a c e on 
J u l y 29, 1986. 

A D e t e r m i n a t i o n Order c l o s e d c l a i m a n t ' s c l a i m on 
J u l y 30, 1986, w i t h an award of 15 p e r c e n t scheduled permanent 
d i s a b i l i t y . 

I n August 1986, c l a i m a n t was examined by Dr. McNeil,, 
o r t h o p e d i s t . McNeil reviewed the bone scan r e s u l t s and r e p o r t e d 
t h a t c l a i m a n t was s t i l l e x p e r i e n c i n g c o n s i d e r a b l e p a i n i n the 
r i g h t f o o t . The next day, McNeil recommended a t a l o n a v i c u l a r 
f u s i o n . A l t h o u g h Dr. B u t l e r concurred w i t h McNeil, c l a i m a n t was 
opposed t o f u s i o n s u r g e r y . 

Claimant's c l a i m was reopened l a t e r t h a t month. Before 
p r o c e e d i n g w i t h the t a l o n a v i c u l a r f u s i o n s u r g e r y , Dr. B u t l e r 
r e f e r r e d c l a i m a n t t o Dr. G r i f f i n , p s y c h i a t r i s t . I n August 1986, 
G r i f f i n diagnosed an adjustment d i s o r d e r w i t h d e p r e s s i o n . A few 
months l a t e r , c l a i m a n t was a l s o e v a l u a t e d by Dr. Cohen, 
p s y c h i a t r i s t . 

I n March 1987, the i n s u r e r i s s u e d a p a r t i a l d e n i a l of 
c l a i m a n t ' s p s y c h i a t r i c c o n d i t i o n and a l l a d d i t i o n a l p s y c h i a t r i c 
c a r e . S h o r t l y t h e r e a f t e r , c l a i m a n t ' s c l a i m was r e c l o s e d by a 
D e t e r m i n a t i o n Order. 

I n May 1987, c l a i m a n t began t o t r e a t w i t h Dr. Cook, 
o r t h o p e d i s t , f o r c o n t i n u i n g r i g h t f o o t p a i n . Cook recommended an 
e v a l u a t i o n by the Orthopaedic C o n s u l t a n t s . The C o n s u l t a n t s 
examined c l a i m a n t i n J u l y 1987 and r e p o r t e d t h a t c l a i m a n t was 
r e c e p t i v e t o bone spur removal s u r g e r y . S h o r t l y t h e r e a f t e r , Cook 
req u e s t e d a u t h o r i z a t i o n f o r e x c i s i o n of a l a r g e bony spur i n the 
mid t a r s a l area of c l a i m a n t ' s r i g h t f o o t . 



Claimant's March 1985 i n j u r y was a m a t e r i a l c o n t r i b u t i n g 
cause t o h i s e x i s t i n g r i g h t f o o t d i s a b i l i t y and need f o r bone spur 
e x c i s i o n s u r g e r y . 

Claimant's March 1985 i n j u r y was a m a t e r i a l c o n t r i b u t i n g 
cause t o h i s p s y c h i a t r i c c o n d i t i o n and need f o r p s y c h i a t r i c 
t reatment. 

CONCLUSIONS OF LAW 
1. C o m p e n s a b i l i t y of d e g e n e r a t i v e t a l o n a v i c u l a r j o i n t 

and proposed bone spur e x c i s i o n s u r g e r y . 

A worker's p r e e x i s t i n g c o n d i t i o n i s compensable i f an 
i n d u s t r i a l i n j u r y causes i t t o produce symptoms t h e r e b y r e q u i r i n g 
m e d i c a l s e r v i c e s or r e s u l t i n g i n d i s a b i l i t y . ORS 656.005(8); see 
H a r r i s v. A l b e r t s o n ' s , I n c . , 65 Or App 254, 257 (198 3 ) . The 
i n d u s t r i a l i n j u r y need not be the s o l e , or even the p r i n c i p a l , 
cause of a worker's d i s a b i l i t y . A q u i l l o n v. CNA I n s u r a n c e , 60 Or 
App 231, 236 ( 1 9 8 2 ) . F u r t h e r , a worker i s e n t i t l e d t o a l l 
reasonable and necessary medical s e r v i c e s r e l a t e d t o h i s 
i n d u s t r i a l i n j u r y . James v. Kemper I n s . Co., 81 Or App 80, 83 
(1 9 8 6 ) ; ORS 656.245(17^ 

The i n s t a n t i s s u e p r e s e n t s a complex me d i c a l q u e s t i o n . 
Hence, a l t h o u g h c l a i m a n t ' s t e s t i m o n y i s p r o b a t i v e , r e s o l u t i o n o f 
the i n s t a n t i s s u e l a r g e l y t u r n s on the med i c a l evidence. U r i s v. 
Compensation Dept., 247 Or 420, 426 (196 7 ) ; Kassahn v. P u b l i s h e r s 
Paper Co., 76 Or App 105, 109 (1985). 

The Referee s e t aside the i n s u r e r ' s d e n i a l because he 
found t h a t c l a i m a n t ' s d e g e n e r a t i v e t a l o n a v i c u l a r j o i n t had became 
symptomatic as a r e s u l t of h i s compensable r i g h t f o o t i n j u r y . We 
agree. 

P r i o r t o c l a i m a n t ' s compensable i n j u r y o f March 1985, he 
was asymptomatic. T h e r e a f t e r , however, he began t o e x p e r i e n c e 
c h r o n i c r i g h t f o o t p a i n . X-rays taken s h o r t l y a f t e r t h e i n j u r y 
r e v e a l e d " d e g e n e r a t i v e a r t h r i t i s o f the t a l o n a v i c u l a r j o i n t w i t h a 
l a r g e bony spur p r e s e n t i n t h a t r e g i o n . . . ." L a t e r , 
Dr. U t t e r b a c k diagnosed a c a l c a n e a l - n a v i c u l a r bar and d e g e n e r a t i v e 
changes o f the t a l o n a v i c u l a r j o i n t . I n so doi n g U t t e r b a c k s t a t e d , 
i n t e r a l i a : 

" t h e r e does not appear t o be any doubt t h a t 
symptomatology began w i t h a d i s t i n c t i n j u r y 
a t w o r k [ , ] and f o r t h a t reason care s h o u l d 
be c o n t i n u e d v i a workman's compensation." 

Bald c o n c u r r e d w i t h U t t e r b a c k ' s f i n d i n g s , remarking t h a t 
c l a i m a n t ' s n a v i c u l a r - b a r had r e c e n t l y become symptomatic as a 
r e s u l t of h i s March 1985 i n j u r y . 

I n December 1985, c l a i m a n t underwent r i g h t f o o t s u r g e r y 
f o r r e s e c t i o n o f the c a l c a n e a l - n a v i c u l a r bar. The i n s u r e r 
accepted r e s p o n s i b i l i t y f o r the s u r g e r y . 

The s u r g e r y was not s u c c e s s f u l , however, and c l a i m a n t 
c o n t i n u e d t o ex p e r i e n c e p a i n i n h i s r i g h t f o o t . E v e n t u a l l v he 



I n our view, c l a i m a n t ' s i n d u s t r i a l i n j u r y m a t e r i a l l y 
c o n t r i b u t e d t o a symptomatic worsening of h i s p r e e x i s t i n g 
t a l o n a v i c u l a r j o i n t . Those symptoms r e q u i r e d m e d i c a l t r e a t m e n t 
and r e s u l t e d i n d i s a b i l i t y . See ORS 6 5 6 . 0 0 5 ( 8 ) ( a ) . A f t e r the 
f i r s t s u r g e r y , h i s symptoms c o n t i n u e d . Drs. B u t l e r , M c Neil, and 
Cook a l l recommended a second s u r g e r y t o a l l e v i a t e c l a i m a n t ' s 
c o n t i n u i n g symptoms. A c c o r d i n g l y , we conclude t h a t c l a i m a n t ' s 
d e g e n e r a t i v e t a l o n a v i c u l a r j o i n t and proposed bone spur e x c i s i o n 
s u r g e r y are compensable. 

2. C o m p e n s a b i l i t y of p s y c h i a t r i c c o n d i t i o n and need f o r 
p s y c h i a t r i c t r e a t m e n t . 

To prove the c o m p e n s a b i l i t y of a p s y c h i a t r i c c o n d i t i o n 
r e l a t e d t o a compensable i n j u r y , a worker must prove t h a t t h e 
compensable i n j u r y m a t e r i a l l y c o n t r i b u t e d t o h i s p s y c h i a t r i c 
c o n d i t i o n . See W i l k e r s o n v. D a v i l a , 88 Or App 298 ( 1 9 8 7 ) . As 
above, the r e s o l u t i o n of t h i s i s s u e r e q u i r e s e x p e r t m e d i c a l 
o p i n i o n . • U r i s , s upra; Kassahn, supra. 

Here, Dr. G r i f f i n diagnosed c l a i m a n t ' s p s y c h i a t r i c 
c o n d i t i o n as i n c l u d i n g an adjustment d i s o r d e r w i t h d e p r e s s i o n . 
A c c o r d i n g t o G r i f f i n , the March 1985 i n j u r y had " c r e a t e d a g r e a t 
d e a l of t e n s i o n and f r u s t r a t i o n i n [ c l a i m a n t ] . . . ." S i m i l a r l y , 
Dr. Cohen opined t h a t "the r i g h t f o o t i n j u r y p l a y e d a s u b s t a n t i a l 
r o l e i n [ c l a i m a n t ' s ] d e p r e s s i o n along w i t h o t h e r major 
l o s s e s . . . ." These "other major l o s s e s " i n c l u d e d t h e l o s s of 
s e v e r a l dogs and p e r s o n a l b a n k r u p t c y . I t i s w e l l s e t t l e d , 
however, t h a t a work i n j u r y need not be the s o l e cause of a 
worker's d i s a b i l i t y ; but r a t h e r , o n l y a m a t e r i a l c o n t r i b u t i n g 
cause. A q u i l l o n , supra, 60 Or App a t 236; C h a t f i e l d v. SAIF, 70 
Or App 62 (1984) . 

We f i n d the u n c o n t r a d i c t e d e x p e r t o p i n i o n s o f G r i f f i n 
and Cohen t o be w e l l reasoned and based on a complete h i s t o r y . 
See Somers v. SAIF, 77 Or App 259, 263 ( 1 9 8 6 ) . A c c o r d i n g l y , we 
agree w i t h the Referee and f i n d t h a t c l a i m a n t ' s March 1985 i n j u r y 
was a m a t e r i a l c o n t r i b u t i n g cause of h i s p s y c h i a t r i c c o n d i t i o n and 
r e s u l t i n g need f o r p s y c h i a t r i c t r e a t m e n t . 

3. Whether c l a i m a n t ' s c l a i m was p r e m a t u r e l y c l o s e d by 
t h e J u l y 1986 D e t e r m i n a t i o n Order. 

A worker's c l a i m s h a l l not be c l o s e d i f h i s c o n d i t i o n 
has not become m e d i c a l l y s t a t i o n a r y . ORS 6 5 6 . 2 6 8 ( 1 ) . " M e d i c a l l y 
s t a t i o n a r y " i s d e f i n e d as "no f u r t h e r m a t e r i a l improvement would 
r e a s o n a b l y be expected from medical t r e a t m e n t , or the passage o f 
t i m e . " ORS 6 5 6 . 0 0 5 ( 1 7 ) . 

Here, Dr. B u t l e r examined c l a i m a n t on J u l y 29, 1986, and 
o r d e r e d a bone scan. The f o l l o w i n g day, a D e t e r m i n a t i o n Order 
c l o s e d c l a i m a n t ' s c l a i m . On August 5, 1986, Dr. McNeil examined 
c l a i m a n t and r e p o r t e d t h a t " [ h ] e c o n t i n u e s t o have p a i n and 
a c h i n g . " McNeil recommended a t a l o n a v i c u l a r f u s i o n . • B u t l e r 
c o n c u r r e d . 

We f i n d t h a t both McNeil and B u t l e r expected f u r t h e r 
m a t e r i a l improvement i n c l a i m a n t ' s r i g h t f o o t c o n d i t i o n . 
O t h e r w i s e , B u t l e r would not have ordered a bone scan and n e i t h e r 
he nor McNeil would have recommended s u r g e r y . A c c o r d i n g l y , we 
agree w i t h the Referee t h a t c l a i m a n t ' s c l a i m was p r e m a t u r e l y 
c l o s e d by the J u l y 1986 D e t e r m i n a t i o n Order. 
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4. Whether c l a i m a n t ' s c l a i m was p r e m a t u r e l y c l o s e d by 
t h e May 1987 D e t e r m i n a t i o n O r d e r . 

A w o r k e r ' s p s y c h i a t r i c c o n d i t i o n s h o u l d be c o n s i d e r e d i n 
a s s e s s i n g w h e t h e r h i s c l a i m s h o u l d be c l o s e d . U t e r a v. D e p a r t m e n t 
o f G e n e r a l S e r v i c e s , 88 Or App 114 ( 1 9 8 7 ) . 

At t h e t i m e o f t h e March 1987 D e t e r m i n a t i o n O r d e r 
n e i t h e r G r i f f i n n o r Cohen had d e c l a r e d c l a i m a n t p s y c h i a t r i c a l l y 
s t a t i o n a r y . See ORS 6 5 6 . 2 6 8 ( 1 ) . I n f a c t , b o t h G r i f f i n and Cohen 
had recommended f u r t h e r p s y c h i a t r i c t r e a t m e n t . A c c o r d i n g l y , we 
a g r e e w i t h t h e R e f e r e e t h a t t h e March 1987 D e t e r m i n a t i o n O r d e r 
p r e m a t u r e l y c l o s e d c l a i m a n t ' s c l a i m . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 24, 1987 i s 
a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s awarded an a s s e s s e d f e e o f $650, 
t o be p a i d by t h e s e l f - i n s u r e d e m p l o y e r . The B o a r d a p p r o v e s a 
c l i e n t - p a i d f e e n o t t o exceed $1,218.75. 

PHILIP M. OMMERT, Claimant WCB 87-08220 
Velure & Yates, Claimant's Attorneys June 3, 1988 
Acker, Underwood, et a l . , Defense Attorneys Order on Review 

Reviewed by Bo a r d Members Joh n s o n and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e 
Thye's o r d e r t h a t u p h e l d t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s 
" c o n t i n u e d " c h i r o p r a c t i c t r e a t m e n t s f o r h i s l o w back c o n d i t i o n . 
The i n s u r e r d i d n o t f i l e a f o r m a l c r o s s - r e q u e s t f o r r e v i e w , b u t 
r e q u e s t s i n i t s b r i e f t h a t we r e v e r s e t h e R e f e r e e ' s a w a r d o f 7.5 
p e r c e n t (24 d e g r e e s ) u n s c h e d u l e d p e r m a n e n t p a r t i a l d i s a b i l i t y . 
The i n s u r e r a r g u e s t h a t c l a i m a n t has s u f f e r e d no p e r m a n e n t 
d i s a b i l i t y . 

ISSUES 

1 . C l a i m a n t ' s e n t i t l e m e n t t o c o n t i n u e d c h i r o p r a c t i c 

c a r e . 

2. E x t e n t o f u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y , i f any. 

FINDINGS OF FACT 
C l a i m a n t i s a 3 4 - y e a r - o l d j o u r n e y m a n b o o k b i n d e r whose 

work r e q u i r e s r e p e t i t i v e b e n d i n g and t w i s t i n g w h i l e l i f t i n g up t o 
50 p o u n d s . He w o r k e d 7-1/2 hour days seven days p e r week. He 
g r a d u a l l y d e v e l o p e d l o w back p a i n i n June 1985, and he s o u g h t 
t r e a t m e n t w i t h c h i r o p r a c t o r s B u t t l e r and McMahon. They d i a g n o s e d 
l u m b o s a c r a l s p r a i n , m y a l g i a , m y o f a s c i t i s , d i s c d e r a n g e m e n t , and 
c e r v i c a l and t h o r a c i c s t r a i n . 

C l a i m a n t was t a k e n o f f work by Dr. B u t t l e r f r o m J u l y 8 
t h r o u g h J u l y 12, 19.85. He was r e l e a s e d t o r e t u r n t o work w i t h no 
heavy l i f t i n g on J u l y 13, 1985. D e s p i t e Dr. B u t t l e r ' s 
r e s t r i c t i o n s , c l a i m a n t a p p a r e n t l y r e t u r n e d t o h i s r e g u l a r j o b . 

From June 1985 t h r o u g h March 1986, c l a i m a n t c o n t i n u e d t o 
work a t h i s j o b w i t h o u t t i m e l o s s due t o back symptoms. C l a i m a n t 
a l s o c o n t i n u e d t o t r e a t w i t h D r s . B u t t l e r and McMahon. 
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A p r o g r e s s i v e e x a c e r b a t i o n of symptoms c u l m i n a t e d i n 
c l a i m a n t being removed from work again on A p r i l 2, 1986. 
Dr. B u t t l e r r e l e a s e d c l a i m a n t t o m o d i f i e d work as of May 12, 1986 
w i t h no heavy l i f t i n g or r e p e t i t i o u s l i g h t t o moderate l i f t i n g . 
On June 10, 1986, he was r e l e a s e d t o r e t u r n t o r e g u l a r work w i t h 
t h e a i d of an e l e c t r i c l i f t i n g d e v i c e . 

Claimant s u f f e r e d an a d d i t i o n a l e x a c e r b a t i o n i n October 
1986. Dr. B u t t l e r s ubsequently r e l e a s e d him t o moderate work. 
Claimant had r e t u r n e d t o h i s normal j o b d u t i e s by February 13, 
1987. 

Dr. B u t t l e r r e p o r t e d t h a t c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y as of A p r i l 17, 1987. He r e s t r i c t e d c l a i m a n t from 
heavy l i f t i n g and p r e s c r i b e d c o n t i n u e d p a l l i a t i v e care on an 
as-needed b a s i s . 

A D e t e r m i n a t i o n Order issued on May 12, 1987 which d i d 
not award any permanent d i s a b i l i t y . 

On June 1 , 1987, the i n s u r e r denied c o n t i n u e d 
c h i r o p r a c t i c t r e a t m e n t as being n e i t h e r c u r a t i v e nor p a l l i a t i v e . 

On June 30, 1987, Dr. B u t t l e r r e p o r t e d t h a t c l a i m a n t ' s 
c o n d i t i o n had improved enough t o w a r r a n t a r e d u c t i o n i n the 
f r e q u e n c y of t r e a t m e n t . Claimant began t r e a t i n g w i t h Dr. B u t t l e r 
t w i c e per month. 

On October 30, 1987, two weeks b e f o r e h e a r i n g , c l a i m a n t 
changed jobs t o a d i f f e r e n t b i n d e r y where the work was l e s s 
demanding and he d i d not have t o work as much o v e r t i m e . 

A panel of the Independent C h i r o p r a c t i c C o n s u l t a n t s , as 
w e l l as Dr. Duncan, c h i r o p r a c t o r , have examined c l a i m a n t on b e h a l f 
of t he i n s u r e r and have opined t h a t f u r t h e r c h i r o p r a c t i c care i s 
n e i t h e r c u r a t i v e nor reasonable or necessary f o r p a l l i a t i v e 
purposes. 

Claimant's c u r r e n t c h i r o p r a c t i c t r e a t m e n t s are 
p a l l i a t i v e not c u r a t i v e . 

Claimant c o n t i n u e s t o e x p e r i e n c e s h o o t i n g p a i n s i n h i s 
lower back; he cannot get c o m f o r t a b l e ; and he cannot s i t or s t a n d 
f o r p r o l o n g e d p e r i o d s of t i m e . Dr. B u t t l e r ' s t r e a t m e n t s p r o v i d e 
symptomatic r e l i e f l a s t i n g a p p r o x i m a t e l y 1-1/2 t o 2 weeks. 
Claimant missed a t r e a t m e n t d u r i n g the summer of 1987 which l e d t o 
i n c r e a s e d symptoms. However, c l a i m a n t was a b l e t o work w i t h o u t 
t i m e l o s s due t o h i s back c o n d i t i o n f o r a number o f months p r i o r 
t o the h e a r i n g . 

Claimant has a h i g h school e d u c a t i o n . I n a d d i t i o n t o 
h i s p r e s e n t employment, he has s o r t e d t i r e s , assembled p a r t s of 
campers, p a i n t e d gas tanks and worked i n the s h i p p i n g department 
of a book b i n d e r y . He r e t a i n s the a b i l i t y t o p e r f o r m a l l but v e r y 
heavy r e p e t i t i v e l a b o r . A f t e r our de novo review of the m e d i c a l 
and l a y t e s t i m o n y , we f i n d t h a t c l a i m a n t ' s l e v e l of impairment 
r e s u l t i n g from h i s low back c o n d i t i o n i s i n the m i n i m a l - t o - m i l d 
range. 

Claimant i s a c r e d i b l e w i t n e s s based upon the c o n t e n t of 
h i s t e s t i m o n y . 
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CONCLUSIONS OF LAW AND OPINION 

E x t e n t of Unscheduled Permanent D i s a b i l i t y 

The Board a f f i r m s and adopts t he Referee's o p i n i o n w i t h 
r e g a r d t o the e x t e n t o f c l a i m a n t ' s unscheduled permanent 
d i s a b i l i t y . 

D e n i a l of C h i r o p r a c t i c Treatments 

For every compensable i n j u r y , t h e i n s u r e r s h a l l p r o v i d e 
m e d i c a l s e r v i c e s f o r c o n d i t i o n s r e s u l t i n g from t h e i n j u r y f o r such 
p e r i o d as the n a t u r e of the i n j u r y or the process o f the re c o v e r y 
r e q u i r e s . ORS 656.245(1). Medical expenses f o r p u r e l y p a l l i a t i v e 
purposes are r e c o v e r a b l e where they are n e c e s s a r i l y and reas o n a b l y 
i n c u r r e d i n the t r e a t m e n t o f an i n j u r y f o r which permanent p a r t i a l 
d i s a b i l i t y has. been awarded. Wetzel v. Goodwin B r o t h e r s , 50 Or 
App 101, 108 (1 9 8 1 ) . I t i s c l a i m a n t ' s burden t o prove t he 
reasonableness and n e c e s s i t y of t r e a t m e n t . McGary v. SAIF, 24 Or 
App 1083 (197 6 ) . 

Dr. B u t t l e r has s t a t e d t h a t h i s p e r i o d i c p a l l i a t i v e 
t r e a t m e n t s h e l p keep c l a i m a n t a t work. Claimant has c r e d i b l y 
t e s t i f i e d t h a t he c o n t i n u e s t o experien c e p e r i o d i c low back 
symptoms and t h a t these symptoms are r e l i e v e d by the t r e a t m e n t s 
which Dr. B u t t l e r p r o v i d e s . 

The Referee found t h a t c l a i m a n t f i r s t t e s t i f i e d t h a t t h e 
t r e a t m e n t s r e l i e v e d h i s p a i n f o r two t o t h r e e days, and then l a t e r 
t e s t i f i e d t h a t t h e r e l i e f l a s t e d 1-1/2 t o 2 weeks. This p u r p o r t e d 
i n c o n s i s t e n c y was an apparent f a c t o r i n the Referee's c o n c l u s i o n 
t o uphold t h e i n s u r e r ' s d e n i a l . However, our review of c l a i m a n t ' s 
t e s t i m o n y d i s c l o s e s t h a t t h e Referee m i s c o n s t r u e d c l a i m a n t ' s 
e a r l i e r t e s t i m o n y . Claimant a c t u a l l y t e s t i f i e d t h a t t h e r e l i e f 
from Dr. B u t t l e r ' s t r e a t m e n t s l a s t e d u n t i l two t o t h r e e days 
b e f o r e Dr. B u t t l e r ' s next t r e a t m e n t . Because c l a i m a n t was 
t r e a t i n g t w i c e per month, t h i s t e s t i m o n y i s e n t i r e l y c o n s i s t e n t 
w i t h h i s l a t e r t e s t i m o n y t o the e f f e c t t h a t t h e r e l i e f l a s t e d 
1-1/2 t o 2 weeks. 

On r e v i e w , t h e i n s u r e r argues t h a t c o n t i n u i n g care on a 
r e g u l a r l y scheduled b a s i s , w i t h o u t regard t o whether t h e p a t i e n t 
t h i n k s he needs such c a r e , b e l i e s the n o t i o n t h a t such care i s 
e i t h e r reasonable or necessary. We c o n s t r u e t h e i n s u r e r ' s 
argument t o be t h a t p a l l i a t i v e care must occur on an as-needed 
b a s i s i n o r d e r t o be reasonable and necessary. We r e j e c t such a 
r i g i d r u l e . The evidence i s t h a t a twice-per-month t r e a t m e n t 
regimen c o i n c i d e s a p p r o p r i a t e l y w i t h c l a i m a n t ' s p r e s e n t symptoms 
and symptom r e l i e f . 

Claimant t e s t i f i e d t h a t he missed one t r e a t m e n t d u r i n g 
the summer of 1987. The i n s u r e r notes t h a t c l a i m a n t was a b l e t o 
c o n t i n u e w o r k i n g w i t h o u t t i m e l o s s d e s p i t e t h i s missed 
appointment. The i n s u r e r asks us t o i n f e r from t h i s f a c t t h a t 
c l a i m a n t does not r e q u i r e c o n t i n u i n g t r e a t m e n t s i n ord e r t o remain 
employed. We r e j e c t t h i s i n f e r e n c e . Claimant c r e d i b l y t e s t i f i e d 
t h a t he ex p e r i e n c e d n o t a b l y i n c r e a s e d symptoms as a r e s u l t o f t h i s 
missed appointment. 

The evidence persuades us t h a t c l a i m a n t ' s c u r r e n t 
c h i r o p r a c t i c t r e a t m e n t s h e l p t o r e l i e v e h i s p a i n and a l l o w him t o 
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c o n t i n u e w o r k i n g . See West v. SAIF, 74 Or App 317 ( 1 9 8 5 ) . The 
i n s u r e r ' s d e n i a l o f c o n t i n u e d t r e a t m e n t s must be s e t a s i d e . 

C l a i m a n t ' s c o u n s e l i s s t a t u t o r i l y e n t i t l e d t o a 
r e a s o n a b l e , c a r r i e r - p a i d a t t o r n e y f e e f o r s e r v i c e s r e n d e r e d a t 
h e a r i n g and on Board r e v i e w . See ORS 6 5 6 . 3 8 6 ( 1 ) . Such a f e e i s 
d e f i n e d as an " a s s e s s e d f e e . " OAR 4 3 8 - 1 5 - 0 0 5 ( 2 ) . However, we 
c a n n o t a u t h o r i z e an a s s e s s e d f e e u n l e s s c l a i m a n t ' s c o u n s e l f i l e s a 
s t a t e m e n t o f s e r v i c e s . See OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) . Because no 
s t a t e m e n t o f s e r v i c e s has Seen r e c e i v e d t o d a t e , an a s s e s s e d f e e 
s h a l l n o t be a u t h o r i z e d . 

S i m i l a r l y , we c a n n o t a p p r o v e a c l i e n t - p a i d f e e f o r t h e 
s e l f - i n s u r e d e m p l o y e r ' s c o u n s e l w i t h o u t an a c c o m p a n y i n g s t a t e m e n t 
o f s e r v i c e s . See OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) . Because no s t a t e m e n t o f 
s e r v i c e s has been r e c e i v e d t o d a t e , a c l i e n t - p a i d f e e s h a l l n o t be 
a u t h o r i z e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 18, 1987 i s a f f i r m e d 
i n p a r t and r e v e r s e d i n p a r t . The i n s u r e r ' s d e n i a l d a t e d June 1 , 
1987 i s s e t a s i d e and t h e m e d i c a l s e r v i c e s c l a i m i s remanded t o 
t h e i n s u r e r f o r p r o c e s s i n g a c c o r d i n g t o l a w . The r e m a i n d e r o f t h e 
R e f e r e e ' s o r d e r i s a f f i r m e d . 

DAN V. 0'NEIL, Claimant WCB 87-11948 
Welch, et a l . , Claimant's Attorneys June 3, 1988 
Schwabe, et a l . , Defense Attorneys Order on Review 

Reviewed by Bo a r d Members C r i d e r and J o h n s o n . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e S h e b l e y ' s o r d e r t h a t 
a f f i r m e d a D e t e r m i n a t i o n O r d e r w h i c h awarded him 30 p e r c e n t (45 
d e g r e e s ) s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r l o s s o f use o r f u n c t i o n 
o f h i s l e f t hand. On r e v i e w , c l a i m a n t c o n t e n d s t h a t he i s e n t i t l e d 
t o a g r e a t e r award o f s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r h i s l e f t 
hand and f o r e a r m , as w e l l as a s c h e d u l e d p e r m a n e n t d i s a b i l i t y award 
f o r h i s l e f t arm. 

The B o a r d a f f i r m s and a d o p t s t h e o r d e r o f t h e R e f e r e e . . 

The i n s u r e r ' s c o u n s e l seeks B o a r d a u t h o r i z a t i o n o f a 
c l i e n t - p a i d f e e f o r s e r v i c e s r e n d e r e d on r e v i e w . 

A f t e r r e v i e w o f t h e s t a t e m e n t o f s e r v i c e s and t h e a t t o r n e y 
r e f e r r a l l e t t e r i n t h i s p a r t i c u l a r c a s e , and c o n s i d e r i n g t h e f a c t o r s 
s e t f o r t h i n OAR 4 3 8 - 1 5 - 0 1 0 ( 6 ) , we a p p r o v e a c l i e n t - p a i d f e e , n o t t o 
exceed $539. I n so d o i n g , we n o t e t h a t a l l a t t o r n e y f e e s a r e s u b j e c t 
t o B o a r d a p p r o v a l . OAR 43 8 - 1 5 - 0 0 1 . However, c o s t s i n c u r r e d by an 
a t t o r n e y i n p u r s u i n g a m a t t e r on b e h a l f o f a p a r t y a r e n o t i n c l u d e d 
i n f e e s p a i d t o any a t t o r n e y . OAR 4 3 8 - 1 5 - 0 0 5 ( 7 ) . T h e r e f o r e , B o a r d 
a p p r o v a l f o r r e i m b u r s e m e n t o f c o s t s i n c u r r e d by t h e a t t o r n e y i s n o t 
r e q u i r e d . See OAR 4 3 8 - 1 5 - 0 0 5 ( 4 ) , ( 5 ) , ( 7 ) ; OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) ; 
J a n e l l e I . N e a l , 40 Van N a t t a 359 ( A p r i l 2 1 , 1 9 8 8 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 3 1 , 1987 i s a f f i r m e d . 
The B o a r d a p p r o v e s a c l i e n t - p a i d f e e n o t t o ex c e e d $539. 
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RICARDO APODACA, Claimant Own Motion 88-0297M 
Brian Whitehead, Claimant's Attorney June 8, 1988 
SAIF Corp Legal, Defense Attorney Own Motion Order 

SAIF C o r p o r a t i o n has s u b m i t t e d t o t h e B o a r d c l a i m a n t ' s 
c l a i m f o r an a l l e g e d w o r s e n i n g o f h i s F e b r u a r y 22, 1978 i n d u s t r i a l 
i n j u r y . C l a i m a n t ' s a g g r a v a t i o n r i g h t s have e x p i r e d . SAIF opposes 
r e o p e n i n g o f t h i s c l a i m f o r t h e payment o f t e m p o r a r y t o t a l 
d i s a b i l i t y c o m p e n s a t i o n as t h e r e i s no e v i d e n c e c l a i m a n t r e q u i r e s 
h o s p i t a l i z a t i o n f o r t r e a t m e n t o r i n p a t i e n t o r o u t p a t i e n t s u r g e r y 
and because i t f e e l s c l a i m a n t has removed h i m s e l f f r o m t h e work 
f o r c e . 

Dr. L a w t o n , a c h i r o p r a c t o r , has i n d i c a t e d t h a t 
c l a i m a n t ' s c o n d i t i o n has m a t e r i a l l y w o r s e n e d and he s h o u l d be 
r e c e i v i n g t e m p o r a r y t o t a l d i s a b i l i t y c o m p e n s a t i o n . P u r s u a n t t o 
ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) , we may e x e r c i s e o u r "Own M o t i o n " a u t h o r i t y o n l y 
when we f i n d t h a t t h e r e i s a w o r s e n i n g o f a compen s a b l e i n j u r y 
t h a t r e q u i r e s e i t h e r i n p a t i e n t o r o u t p a t i e n t s u r g e r y o r o t h e r 
t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . I n such c a s e s , we a r e 
a u t h o r i z e d t o award t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n commencing 
f r o m t h e t i m e t h e w o r k e r i s a c t u a l l y h o s p i t a l i z e d o r u n d e r g o e s , 
o u t p a t i e n t s u r g e r y . To d a t e , t h e r e i s no i n d i c a t i o n t h a t any o f 
t h e above t r e a t m e n t m o d a l i t i e s have been recommended i n t h i s 
c a s e . We c o n c l u d e , t h e r e f o r e , we a r e w i t h o u t a u t h o r i t y t o g r a n t 
own m o t i o n r e l i e f t o c l a i m a n t . The r e q u e s t f o r own m o t i o n r e l i e f 
i s h e r e b y d e n i e d . 

I T I S SO ORDERED. 

PAUL M. JOHNSON, Claimant WCB 87-09212 
Michael B. Dye, Claimant's Attorney June 8, 1988 
Meyers & T e r r a l l , Defense Attorneys Order on Review 

Reviewed by Board Members F e r r i s and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e H i g a s h i ' s o r d e r 
t h a t : ( 1 ) f o u n d t h a t c l a i m a n t ' s l e f t e a r and neck i n j u r y c l a i m 
was u n t i m e l y f i l e d ; ( 2 ) u p h e l d t h e s e l f - i n s u r e d e m p l o y e r ' s d e n i a l s 
o f t h e same c o n d i t i o n ; and ( 3 ) d e c l i n e d t o a s s e s s a p e n a l t y and 
a s s o c i a t e d a t t o r n e y f e e f o r u n r e a s o n a b l e d e n i a l . C l a i m a n t f u r t h e r 
r e q u e s t s t h a t we remand t h i s case t o t h e H e a r i n g s D i v i s i o n f o r 
c o n s i d e r a t i o n o f a d d i t i o n a l e v i d e n c e . We d e c l i n e t o remand t h e 
c a s e . On t h e m e r i t s , we r e v e r s e t h a t p o r t i o n o f t h e o r d e r t h a t 
f o u n d t h e c l a i m t i m e b a r r e d . We a f f i r m t h e r e m a i n d e r o f t h e o r d e r . 

ISSUES 

1 . C o m p e n s a b i l i t y o f c l a i m a n t ' s r i g h t e a r and neck 

c o n d i t i o n . 

2. P e n a l t i e s and a t t o r n e y f e e s f o r u n r e a s o n a b l e d e n i a l 

3. T i m e l i n e s s o f c l a i m a n t ' s n o t i c e o f i n j u r y t o 
e m p l o y e r . 

4. Remand f o r c o n s i d e r a t i o n o f a d d i t i o n a l e v i d e n c e . 

FINDINGS OF FACT 

C l a i m a n t , 31 y e a r s o l d a t t h e t i m e o f h e a r i n g , had been 
e m p l o y e d o n - a n d - o f f f o r f i v e y e a r s as a t r u c k d r i v e r f o r t h e 

-532-



e m p l o y e r . H i s d e l i v e r y r o u t e i n v o l v e d d i s p a t c h f r o m Salem, Oregon 
t o v a r i o u s I d a h o d e l i v e r y l o c a t i o n s . On F e b r u a r y 3, 1987, 
c l a i m a n t f i l e d a c l a i m f o r an i n j u r y w h i c h a l l e g e d l y o c c u r r e d 
w h i l e u n l o a d i n g f r e i g h t i n P o c a t e l l o , I d a h o i n a p p r o x i m a t e l y 
m i d - A u g u s t 1986. C l a i m a n t ' s Form 801 i n d i c a t e s t h a t , d u r i n g t h e 
u n l o a d i n g p r o c e s s , he was s t r u c k on t h e l e f t s i d e o f h i s f a c e by a 
box o f b l e a c h . 

On September 5, 1986, c l a i m a n t began t r e a t m e n t s w i t h 
Dr. Layman, c h i r o p r a c t o r , f o r a p a i n f u l and s t i f f n e ck. C l a i m a n t 
a l s o c o m p l a i n e d o f d i z z i n e s s and l i g h t - h e a d e d n e s s . C l a i m a n t made 
no m e n t i o n o f t h e a l l e g e d a c c i d e n t t o Dr. Layman. Dr. Layman 
d i a g n o s e d a c u t e c e r v i c a l s t r a i n w i t h p o s s i b l e a s s o c i a t e d i n n e r e a r 
symptoms and t e m p o r o m a n d i b u l a r j o i n t d y s f u n c t i o n . He s u b s e q u e n t l y 
o p i n e d t h a t c l a i m a n t ' s r e p o r t e d h i s t o r y o f t h e i n c i d e n t " s u p p o r t e d 
t h e i n j u r y " . 

On September 9, 1986, c l a i m a n t was examined by 
Dr. Huewe, an e a r , nose and t h r o a t s p e c i a l i s t . C l a i m a n t r e p o r t e d 
r i n g i n g , p a i n and b u b b l i n g i n h i s l e f t e a r . He a l s o r e p o r t e d 
h a v i n g e x p e r i e n c e d s i m i l a r p r o b l e m s t h r e e t o f o u r t i m e s i n t h e 
p a s t . C l a i m a n t d i d n o t m e n t i o n t h e a l l e g e d August i n c i d e n t . 
Dr. Huewe was u n s u r e as t o a d i a g n o s i s o f c l a i m a n t ' s c o n d i t i o n , 
a l t h o u g h he s u s p e c t e d a e u s t a c h i a n t u b e p r o b l e m , a h e a l e d f i s t u l a , 
or a d e n t a l p r o b l e m . He d i d n o t f e e l t h a t c l a i m a n t ' s c o n d i t i o n 
w a r r a n t e d e x p l o r a t i o n o r s p e c i f i c t h e r a p y . 

On November 1 1 , 1986, c l a i m a n t saw h i s r e g u l a r d e n t i s t , 
Dr. F r i e s s , c o m p l a i n i n g o f s w e l l i n g and a f e e l i n g o f p r e s s u r e i n 
t h e l e f t e a r . C l a i m a n t r e p o r t e d a w o r k - r e l a t e d i n c i d e n t t o 
Dr. F r i e s s . Dr. F r i e s s s u b s e q u e n t l y o p i n e d t h a t i t was h i g h l y 
p r o b a b l e t h e m i d - A u g u s t i n c i d e n t p r e c i p i t a t e d c l a i m a n t ' s c o n d i t i o n . 

C l a i m a n t t o o k a s h o r t v a c a t i o n t o Bend, Oregon on o r 
ab o u t August 23, 1986. H i s symptoms f i r s t a p p e a r e d d u r i n g t h i s 
t r i p w h i l e d e s c e n d i n g f r o m h i g h a l t i t u d e i n h i s c a r . 

C l a i m a n t d i d n o t g i v e n o t i c e o f an a c c i d e n t r e s u l t i n g i n 
i n j u r y u n t i l F e b r u a r y 3, 1987. The em p l o y e r had no knowledge o f 
an i n j u r y u n t i l t h i s d a t e . 

C l a i m a n t was an u n r e l i a b l e w i t n e s s . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e d e n i e d r e l i e f t o c l a i m a n t on a l t e r n a t e 
g r o u n d s . He f i r s t c o n c l u d e d t h a t c l a i m a n t had f a i l e d t o p r o v e he 
was i n j u r e d i n an o n - t h e - j o b a c c i d e n t i n v o l v i n g f a l l i n g f r e i g h t . 
A l t e r n a t i v e l y , he f o u n d t h a t t h e c l a i m was t i m e b a r r e d because 
c l a i m a n t f a i l e d t o g i v e n o t i c e t o h i s e m p l o y e r o f t h e a c c i d e n t 
g i v i n g r i s e t o h i s i n j u r i e s . We d i s a g r e e w i t h t h e R e f e r e e ' s 
f i n d i n g on t h e t i m e l i n e s s i s s u e , b u t we a f f i r m on t h e a l t e r n a t i v e 
i s s u e o f t h e l a c k o f p r o o f o f an o n - t h e - j o b i n j u r y . 

T i m e l i n e s s o f N o t i c e 

S u b j e c t t o c e r t a i n e x p r e s s l y e n umerated e x c e p t i o n s , ORS 
656.265 r e q u i r e s t h a t an i n j u r e d w o r k e r g i v e h i s e m p l o y e r n o t i c e 
o f an i n j u r y n o t l a t e r t h a n 30 days a f t e r t h e a c c i d e n t . C l a i m a n t 
a l l e g e s an August 1986 i n j u r y . However, he d i d n o t f i l e a c l a i m 
w i t h t h e e m p l o y e r u n t i l F e b r u a r y 3, 1987, w e l l beyond 30 days o f 
t h e d a t e o f i n j u r y . The R e f e r e e c o n c l u d e d t h a t t h e c l a i m was 
b a r r e d due t o c l a i m a n t ' s f a i l u r e t o g i v e n o t i c e w i t h i n 30 d a y s . 
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We have p r e v i o u s l y f o u n d t h a t t h e e m p l o y e r d i d n o t have 
k n o w l e d g e o f an " i n j u r y " s u f f e r e d by c l a i m a n t t h a t was p o s s i b l y 
a t t r i b u t a b l e t o h i s work a c t i v i t i e s u n t i l w e l l a f t e r t h e 
e x p i r a t i o n o f 30 days f r o m t h e a l l e g e d i n c i d e n t . See ORS 
6 5 6 . 2 6 5 ( 1 ) . I n a d d i t i o n , t h e e v i d e n c e f a i l s t o e s t a b l i s h "good 
c a u s e " f o r c l a i m a n t ' s f a i l u r e t o f i l e h i s c l a i m b e f o r e F e b r u a r y 3, 
1987. We n o t e i n t h i s r e g a r d t h a t c l a i m a n t was aware o f a 
p o s s i b l e c o n n e c t i o n between h i s c o n d i t i o n and t h e a l l e g e d i n c i d e n t 
n o t l a t e r t h a n November 1 1 , 1986. See ORS 6 5 6 . 2 6 5 ( 4 ) ( c ) . We 
c o n c l u d e , h o wever, t h a t t h e e m p l o y e r was n o t p r e j u d i c e d by i t s 
f a i l u r e t o r e c e i v e t i m e l y n o t i c e . See ORS 656 . 265 ( 4 ) (a ) . 

The e m p l o y e r b e a r s t h e b u r d e n o f p r o v i n g t h a t t h e r e has 
been p r e j u d i c e f r o m u n t i m e l y n o t i c e . I n k l e y v. F o r e s t F i b e r 
P r o d u c t s Co., 288 Or 337 ( 1 9 8 0 ) . The passage o f t i m e i s n o t 
s u f f i c i e n t t o show p r e j u d i c e ; t h e e m p l o y e r must p r o v e some a c t u a l 
p r e j u d i c e . F o r d v. SAIF, 71 Or App 875 r e v den 299 Or 118 ( 1 9 8 5 ) . 

The e m p l o y e r a r g u e s t h a t i f n o t i c e had been t i m e l y 
g i v e n , t h e e m p l o y e r and i t s c l a i m s p r o c e s s o r c o u l d have p r o m p t l y 
i n t e r v i e w e d w i t n e s s e s , c h e c k e d a c c e s s i b l e r e c o r d s , and o b t a i n e d 
m e d i c a l e x a m i n a t i o n s . However, t h e r e c o r d d i s c l o s e s t h a t even 
a f t e r r e c e i p t o f n o t i c e o f t h e c l a i m , t h e e m p l o y e r d i d n o t 
p r o m p t l y i n t e r v i e w w i t n e s s e s , check r e c o r d s or o b t a i n m e d i c a l 
e x a m i n a t i o n s . I n s t e a d , s e v e r a l months e l a p s e d b e f o r e s u c h 
a t t e m p t s a t e v i d e n c e g a t h e r i n g were u n d e r t a k e n . C o n s e q u e n t l y , we 
a r e n o t p e r s u a d e d t h a t t h e e m p l o y e r has p r o v e n a c t u a l p r e j u d i c e as 
a r e s u l t o f u n t i m e l y n o t i c e o f t h e a c c i d e n t . Thus, t h e c l a i m was 
n o t b a r r e d by f a i l u r e t o g i v e n o t i c e w i t h i n 30 days o f t h e i n j u r y . 

O c c u r r e n c e o f a Compensable I n j u r y 

The R e f e r e e was u n p e r s u a d e d t h a t c l a i m a n t had s u f f e r e d 
an o n - t h e - j o b i n j u r y g i v i n g r i s e t o h i s c o m p l a i n t s . We a r e 
s i m i l a r l y u n p e r s u a d e d . 

C l a i m a n t ' s t e s t i m o n y r e g a r d i n g h i s d a t e - o f - i n j u r y i s 
m a r k e d l y a m b i g u o u s . U n t i l h e a r i n g , c l a i m a n t c o n s i s t e n t l y r e p o r t e d 
t h a t t h e i n c i d e n t o c c u r r e d i n m i d - A u g u s t 1986. H i s Form 801 c i t e s 
a m i d - A u g u s t 1986 i n j u r y d a t e . Dr. Layman's r e p o r t s a l s o r e f e r t o 
a m i d - A u g u s t 1986 i n j u r y d a t e . A C h a n g e - o f - P h y s i c i a n f o r m 
s u b m i t t e d by Dr. S t o b e r , c h i r o p r a c t o r , n o t e s an A u g u s t 2 1 , 1986 
i n j u r y d a t e . 

C l a i m a n t o f f e r e d no i n d e p e n d e n t e v i d e n c e a t h e a r i n g t o 
c o r r o b o r a t e t h i s i n j u r y d a t e . I n s t e a d , t h e e v i d e n c e i n t r o d u c e d a t 
h e a r i n g i n d i c a t e s t h a t c l a i m a n t ' s o n l y A u g u s t 1986 t r i p t o 
P o c a t e l l o o c c u r r e d on A u g u s t 27, 1986. T h i s i s a f t e r c l a i m a n t ' s 
A u g u s t 23, 1986 v a c a t i o n t r i p t o Bend where h i s symptoms f i r s t 
a p p e a r e d . When c o n f r o n t e d w i t h t h i s e v i d e n c e , c l a i m a n t t e s t i f i e d 
t h a t he was u n s u r e when he made t h e t r i p t o Bend. However, 
c l a i m a n t p r e v i o u s l y t e s t i f i e d r e p e a t e d l y t h a t he went t o . B e n d on 
o r a r o u n d A u g u s t 23, 1986. 

C l a i m a n t t e s t i f i e d t h a t he k e p t p e r s o n a l l o g s as t o h i s 
t r i p s . Such l o g s c o u l d p e r h a p s have e s t a b l i s h e d an a c c u r a t e 
i n j u r y d a t e i f t h e y had been o f f e r e d i n t o e v i d e n c e . They were n o t . 

C l a i m a n t i n i t i a l l y t e s t i f i e d t h a t h i s c o - d r i v e r on t h e 
P o c a t e l l o t r i p was named Mc C l o s k e y . He f u r t h e r t e s t i f i e d t h a t he 
i n f o r m e d M cCloskey o f t h e i n c i d e n t . However, McCloskey d i d n o t 
t e s t i f y a t h e a r i n g . F u r t h e r m o r e , when c l a i m a n t was shown a c o p y 
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o f t h e e m p l o y e r ' s l o g e n t r y f o r h i s A u g u s t 27, 1986 P o c a t e l l o 
t r i p , t h e e n t r y i n d i c a t e d t h a t c l a i m a n t ' s c o - d r i v e r was someone 
o t h e r t h a n M c C l o s k e y . At' t h a t p o i n t , c l a i m a n t t e s t i f i e d t h a t he 
was n o t c e r t a i n who h i s p a r t n e r was on t h e P o c a t e l l o t r i p . 

G i v e n t h e s e i n c o n s i s t e n c i e s , we c a n n o t r e l y on 
c l a i m a n t ' s t e s t i m o n y t o e s t a b l i s h t h a t a w o r k - r e l a t e d i n c i d e n t 
o c c u r r e d n o r can we r e l y on t h e p h y s i c i a n ' s r e p o r t s based on 
c l a i m a n t ' s h i s t o r y t o e s t a b l i s h t h a t h i s r e p o r t e d symptoms were 
c a u s e d by t h a t i n c i d e n t . 

I n sum, we a g r e e w i t h t h e R e f e r e e t h a t t h e r e i s s i m p l y 
i n s u f f i c i e n t c r e d i b l e e v i d e n c e t o f i n d t h a t c l a i m a n t was i n j u r e d 
i n an o n - t h e - j o b a c c i d e n t i n v o l v i n g f a l l i n g f r e i g h t . 

M o t i o n t o Remand 

Accompanying h i s r e p l y b r i e f , c l a i m a n t s u b m i t s a m o t i o n 
f o r remand t o c o n s i d e r " n e w l y - d i s c o v e r e d e v i d e n c e . " The e v i d e n c e 
c o n s i s t s o f a c r e d i t memo w h i c h , c l a i m a n t a s s e r t s , c o r r o b o r a t e s . 
h i s v e r s i o n o f t h e Au g u s t i n c i d e n t . The c r e d i t memo r e f e r s t o 
t h r e e s e t s o f i t e m s damaged on d e l i v e r y t o P o c a t e l l o , each w i t h an 
Au g u s t 26, 1986 i n v o i c e d a t e . C l a i m a n t t e s t i f i e d t h a t he was 
s t r u c k i n t h e f a c e by a box o f b l e a c h . None o f t h e i t e m s i s 
b l e a c h , a l t h o u g h two o f t h e i t e m s a r e s i m i l a r h o u s e h o l d g o o d s . 

We may remand i f we d e t e r m i n e t h a t a case has been 
i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d o r 
h e a r d by t h e R e f e r e e . ORS 6 5 6 . 2 9 5 ( 5 ) . C l a i m a n t a s s e r t s t h a t we 
s h o u l d remand because t h e c r e d i t memo r e p r e s e n t s n e w l y - d i s c o v e r e d 
e v i d e n c e w h i c h s h o u l d have been p r o d u c e d e a r l i e r by t h e e m p l o y e r . 

The e m p l o y e r a r g u e s t h e c r e d i t memo i s n o t a c l a i m s o r 
m e d i c a l document, n o r a p e r s o n n e l r e c o r d o r document f r o m a 
p e r s o n n e l f i l e w i t h i n t h e m eaning o f t h e r e q u e s t made by 
c l a i m a n t . We a g r e e w i t h t h e i n s u r e r . OAR 4 3 8 - 0 7 - 0 1 5 ( 2 ) , r e l i e d 
upon by c l a i m a n t , mandates t h a t t h e i n s u r e r f u r n i s h c l a i m a n t " a l l 
m e d i c a l and v o c a t i o n a l r e p o r t s , r e c o r d s o f c o m p e n s a t i o n p a i d , and 
o t h e r documents p e r t a i n i n g t o t h e c l a i m ( s ) . . . . " ( e m p h a s i s added) 
We do n o t f i n d t h a t t h e c r e d i t memo was a document " p e r t a i n i n g t o 
t h e c l a i m . " A f t e r c o n d u c t i n g o u r de novo r e v i e w , we f i n d t h a t t h e 
r e c o r d has n o t been " i m p r o p e r l y , i n c o m p l e t e l y , o r o t h e r w i s e 
i n s u f f i c i e n t l y d e v e l o p e d . " 

M o r e o v e r , t h e r e c o r d b e l o w was c l o s e d on December 9, 
1987. The c r e d i t memo was t h e s u b j e c t o f a November 16, 1986 
h e a r i n g b e f o r e t h e e m p l o y e r ' s c r e d i t d e p a r t m e n t . C l a i m a n t must, 
t h e r e f o r e , have had n o t i c e o f t h e memo p r i o r t o c l o s i n g o f t h e 
r e c o r d . We c o n c l u d e t h a t i t has n o t been shown t h a t t h e memo was 
u n o b t a i n a b l e w i t h due d i l i g e n c e b e f o r e t h e h e a r i n g was h e l d and 
t h e r e c o r d was c l o s e d . See B e r n a r d L. O s b o r n , 37 Van N a t t a 1054, 
1055 (1985 ) , a f f ' d mem. 80 Or App 152 (1 9 8 6 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 24, 1987 i s r e v e r s e d 
i n p a r t and a f f i r m e d i n p a r t . T h a t p o r t i o n o f t h e R e f e r e e ' s o r d e r 
t h a t f o u n d t h e c l a i m t o be t i m e b a r r e d i s r e v e r s e d . The r e m a i n d e r 
o f t h e o r d e r i s a f f i r m e d . A c l i e n t - p a i d f e e n o t t o e x c e e d $885.50 
i s a p p r o v e d . 
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DAVID H. RAYMOND, Claimant WCB 87-01143 & 87-01144 
Pozzi, e t a l . , Claimant's Attorneys June 8, 1988 
Roberts, et a l . , Defense Attorneys Order of Dismissal 
Rankin, et a l . , Defense Attorneys 

C l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r , Dr. B o l e r a , has 
r e q u e s t e d B o a r d r e v i e w o f R e f e r e e S t . M a r t i n ' s November 24, 1987 
o r d e r , as r e c o n s i d e r e d J a n u a r y 15, 1988. We have r e v i e w e d t h e 
r e q u e s t t o d e t e r m i n e w h e t h e r we have j u r i s d i c t i o n t o c o n s i d e r t h e 
m a t t e r . We c o n c l u d e t h a t we l a c k j u r i s d i c t i o n . 

FINDINGS 

The R e f e r e e ' s o r d e r i s s u e d November 24, 1987. F o l l o w i n g 
a r e q u e s t f o r r e c o n s i d e r a t i o n , t h e R e f e r e e i s s u e d an a b a t e m e n t 
o r d e r on December 22, 1987. An Orde r on R e c o n s i d e r a t i o n i s s u e d 
J a n u a r y 15, 1988. On May 19, 1988, t h e Bo a r d r e c e i v e d Dr. 
B o l e r a ' s May 16, 1988 r e q u e s t f o r r e v i e w o f t h e R e f e r e e ' s o r d e r . 
The r e q u e s t d i d n o t i n c l u d e an ac k n o w l e d g m e n t o f s e r v i c e n o r a 
c e r t i f i c a t e o f p e r s o n a l s e r v i c e by m a i l upon any p a r t y t o t h e 
p r o c e e d i n g b e f o r e t h e R e f e r e e . 

C l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r ' s r e q u e s t f o r r e v i e w 
was f i l e d w i t h t h e Board more t h a n 30 days a f t e r t h e d a t e o f t h e 
R e f e r e e ' s o r d e r . 

CONCLUSIONS 

A R e f e r e e ' s o r d e r i s f i n a l u n l e s s , w i t h i n 30 days a f t e r 
t h e d a t e on w h i c h a copy o f t h e o r d e r i s m a i l e d t o t h e p a r t i e s , 
one o f t h e p a r t i e s r e q u e s t s B o a r d r e v i e w u n d e r ORS 656.295. ORS 
6 5 6 . 2 8 9 ( 3 ) . " P a r t y " means a c l a i m a n t f o r c o m p e n s a t i o n , t h e 
e m p l o y e r o f t h e i n j u r e d w o r k e r a t t h e t i m e o f i n j u r y and t h e 
i n s u r e r , i f a n y , o f such e m p l o y e r . ORS 6 5 6 . 0 0 5 ( 1 9 ) . R e q u e s t s f o r 
B o a r d r e v i e w s h a l l be m a i l e d t o t h e Board and c o p i e s o f t h e 
r e q u e s t s h a l l be m a i l e d t o a l l p a r t i e s t o t h e p r o c e e d i n g b e f o r e 
t h e R e f e r e e . ORS 6 5 6 . 2 9 5 ( 2 ) . 

The t i m e w i t h i n w h i c h t o a p p e a l an o r d e r c o n t i n u e s t o 
r u n , u n l e s s t h e o r d e r has been " s t a y e d , " w i t h d r a w n , o r m o d i f i e d . 
I n t e r n a t i o n a l Paper Co. v. W r i g h t , 80 Or App 444 ( 1 9 8 6 ) ; F i s c h e r 
v.. SAIF, 76 Or App 656, 659 ( 1 9 8 6 ) . I n o r d e r t o a b a t e and a l l o w 
r e c o n s i d e r a t i o n o f an o r d e r i s s u e d u n d e r ORS 6 5 6 . 2 8 9 ( 1 ) , a t t h e 
v e r y l e a s t , t h e l a n g u a g e o f t h e second o r d e r must be s p e c i f i c . 
F a r m e r s I n s u r a n c e Group v. SAIF, 301 Or 612, 619 ( 1 9 8 6 ) . 

Inasmuch as t h e R e f e r e e ' s J a n u a r y 15, 1988 O r d e r on 
R e c o n s i d e r a t i o n has n e i t h e r been a b a t e d , w i t h d r a w n , s t a y e d , 
m o d i f i e d , r e p u b l i s h e d , n o r a p p e a l e d w i t h i n 30 days o f i t s 
i s s u a n c e , i t has become f i n a l by o p e r a t i o n o f l a w . ORS 
6 5 6 . 2 8 9 ( 3 ) ; F a r m e r s I n s u r a n c e Group v. SAIF, s u p r a ; I n t e r n a t i o n a l 
Paper Co. v . W r i g h t , s u p r a ; F i s c h e r V. SAIF, s u p r a . F u r t h e r m o r e , 
Dr. B o l e r a i s n o t a " p a r t y . " T h e r e f o r e , even i f t h e r e q u e s t f o r 
r e v i e w was t i m e l y f i l e d w i t h t i m e l y n o t i c e t o a l l p a r t i e s , Dr. 
B o l e r a can n o t v a l i d l y r e q u e s t Board r e v i e w . See ORS 6 5 6 . 0 0 5 ( 1 9 ) ; 
6 5 6 . 2 8 9 ( 3 ) . Under t h e s e c i r c u m s t a n c e s , we l a c k j u r i s d i c t i o n t o 
r e v i e w t h e R e f e r e e ' s o r d e r . A c c o r d i n g l y , t h e r e q u e s t f o r B o a r d 
r e v i e w i s d i s m i s s e d . 

I T I S SO ORDERED. 
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EINAR SATHER, Claimant Own Motion 88-0303M 
P h i l l i p H. Garrow, Claimant's Attorney June 8, 1988 
SAIF Corp Legal, Defense Attorney Own Motion Order 

SAIF C o r p o r a t i o n has s u b m i t t e d t o t h e B o a r d c l a i m a n t ' s 
c l a i m f o r an a l l e g e d w o r s e n i n g o f h i s March 28, 1974 i n d u s t r i a l 
i n j u r y . C l a i m a n t ' s a g g r a v a t i o n r i g h t s have e x p i r e d . SAIF has 
a u t h o r i z e d t h e recommended s u r g e r y b u t opposes r e o p e n i n g o f t h i s 
c l a i m f o r t h e payment o f t e m p o r a r y t o t a l d i s a b i l i t y c o m p e n s a t i o n 
as i t c o n t e n d s c l a i m a n t has been removed f r o m t h e work f o r c e . 

P u r s u a n t t o ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) , we may e x e r c i s e o u r "Own 
M o t i o n " a u t h o r i t y when we f i n d t h a t t h e r e i s a w o r s e n i n g o f a 
c o m p e n s a b l e i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t o r o u t p a t i e n t 
s u r g e r y o r o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . I n s uch 
c a s e s , we a r e a u t h o r i z e d t o award t e m p o r a r y d i s a b i l i t y 
c o m p e n s a t i o n commencing f r o m t h e t i m e t h e w o r k e r i s a c t u a l l y 
h o s p i t a l i z e d or u n d e r g o e s o u t p a t i e n t s u r g e r y . 

P u r s u a n t t o ORS 656.278 c l a i m a n t may be e n t i t l e d t o 
c o m p e n s a t i o n f o r t e m p o r a r y t o t a l d i s a b i l i t y as he does i n t e n d t o 
u n d e r g o s u r g e r y . However, ou r r e c o r d i n d i c a t e s t h a t c l a i m a n t has 
been r e c e i v i n g s o c i a l s e c u r i t y d i s a b i l i t y b e n e f i t s s i n c e 1976 and 
t h a t , f o r a t l e a s t t h e p a s t two y e a r s , t h i s was h i s s o l e i n c o m e . 
We must c o n c l u d e t h a t c l a i m a n t has removed h i m s e l f f r o m t h e work 
f o r c e and i s n o t e n t i t l e d t o c o m p e n s a t i o n f o r t e m p o r a r y t o t a l 
d i s a b i l i t y d u r i n g h i s r e c o v e r y f r o m s u r g e r y . C u t r i g h t v. 
W eyerhaeuser Company, 299 Or 290 ( 1 9 8 5 ) , and K a r r v. SAIF, 79 Or 
App 250 ( 1 9 8 6 ) . The r e q u e s t f o r own m o t i o n r e l i e f i s h e r e b y 
d e n i e d . 

I T IS SO ORDERED. 

ORVILLE D. SHIPMAN, Claimant Own Motion 87-0680M 
Bloom, et a l . , Claimant's Attorneys June 8, 1988 
Lindsay, et a l . , Defense Attorneys Own Motion Order on Reconsideration 

C l a i m a n t has r e q u e s t e d r e c o n s i d e r a t i o n o f o u r March 16, 
1988 Own M o t i o n O r d e r w h i c h c o n c l u d e d t h a t we l a c k e d a u t h o r i t y t o 
g r a n t c l a i m a n t ' s r e q u e s t f o r p e r m a n e n t t o t a l d i s a b i l i t y . We 
r e a s o n e d t h a t because c l a i m a n t ' s i n j u r y c l a i m was c u r r e n t l y 
c l o s e d , h i s r e q u e s t f o r Own M o t i o n r e l i e f must be c o n s i d e r e d u n d e r 
t h e p r e s e n t v e r s i o n o f ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) , w h i c h became e f f e c t i v e 
J a n u a r y 1 , 1988. Inasmuch as we l a c k a u t h o r i t y t o award p e r m a n e n t 
p a r t i a l o r p e r m a n e n t t o t a l d i s a b i l i t y u nder t h e a f o r e m e n t i o n e d 
s t a t u t e , we d e n i e d c l a i m a n t ' s r e q u e s t . 

C l a i m a n t c o n t e n d s t h a t t h e B o a r d f a i l e d t o c o n s i d e r t h e 
l a w i n e f f e c t a t t h e t i m e o f c l a i m a n t ' s 1973 i n j u r y . I n s u p p o r t 
o f h i s c o n t e n t i o n , c l a i m a n t c i t e s ORS 6 5 6 . 2 0 2 ( 2 ) , w h i c h p r o v i d e s 

, t h a t : 

" E x c e p t as o t h e r w i s e p r o v i d e d by l a w , 
payment o f b e n e f i t s f o r i n j u r i e s o r d e a t h s 
u n d e r ORS 656.001 t o 656.794 s h a l l be 
c o n t i n u e d as a u t h o r i z e d , and i n t h e amounts 
p r o v i d e d f o r , by t h e l a w i n f o r c e a t t h e 
t i m e t h e i n j u r y g i v i n g r i s e t o t h e r i g h t t o 
c o m p e n s a t i o n o c c u r r e d . " 

F u r t h e r m o r e , c l a i m a n t s u b m i t s t h a t House B i l l 2900 ( w h i c h 
became Oregon Laws 1987, C h a p t e r 884) d i d n o t amend, m o d i f y o r 
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o t h e r w i s e a l t e r t h e a f o r e m e n t i o n e d s t a t u t e . C o n s e q u e n t l y , 
c l a i m a n t a s s e r t s t h a t ' t h e B o a r d ' s Own M o t i o n a u t h o r i t y i n t h i s 
c l a i m i s n o t l i m i t e d by S e c t i o n 37 o f C h a p t e r 884. (Which amended 
ORS 6 5 6 . 2 7 8 ( 1 ) by l i m i t i n g awards t o t e m p o r a r y d i s a b i l i t y 
c o m p e n s a t i o n f r o m t h e t i m e t h e w o r k e r i s a c t u a l l y h o s p i t a l i z e d o r 
u n d e r g o e s o u t p a t i e n t s u r g e r y u n t i l t h e w o r k e r ' s c o n d i t i o n becomes 
m e d i c a l l y s t a t i o n a r y as d e t e r m i n e d by t h e B o a r d ) . 

C o n t e n d i n g t h a t t h e Board had a u t h o r i t y t o award a d d i t i o n a l 
p e r m a n e n t p a r t i a l o r p e r m a n e n t t o t a l d i s a b i l i t y a t t h e t i m e o f h i s 
1973 i n j u r y and a t t h e t i m e o f h i s 1987 r e q u e s t f o r Own M o t i o n 
r e l i e f , c l a i m a n t a r g u e s t h a t t h e B o a r d i s empowered t o g r a n t h i s 
r e q u e s t . We d i s a g r e e . 

S e c t i o n 37 o f C h a p t e r 884, w h i c h amended ORS 656 .-278 ( 1 ) as 
p r e v i o u s l y d e s c r i b e d , became o p e r a t i v e J a n u a r y 1 , 1988. See 
S e c t i o n 63. M o r e o v e r , t h e s e amendments became o p e r a t i v e on 
J a n u a r y 1 , 1988, " [ n o t w i t h s t a n d i n g ORS 656.202." See Oregon Laws 
1987, C h a p t e r 884, S e c t i o n 62. ( Emphasis a d d e d ) . 

I n a d d i t i o n t o t h e amendments t o ORS 6 5 6 . 2 7 8 ( 1 ) , C h a p t e r 884 
a l s o c r e a t e d ORS 656.625, t h e "Reopened C l a i m s R e s e r v e . " See 
Oregon Laws 1987, C h a p t e r 884, S e c t i o n 39. ORS 6 5 6 . 6 2 5 ( 1 ) 
p r o v i d e s t h a t t h e D i r e c t o r " s h a l l e s t a b l i s h a Reopened C l a i m s 
R e s e r v e w i t h i n t h e I n s u r a n c e and F i n a n c e Fund f o r t h e p u r p o s e o f 
r e i m b u r s i n g t h e a d d i t i o n a l amounts o f c o m p e n s a t i o n p a y a b l e t o 
i n j u r e d w o r k e r s t h a t r e s u l t s f r o m any award made by t h e b o a r d 
p u r s u a n t t o ORS 656.278 a f t e r J a n u a r y 1 , 1988." ORS 6 5 6 . 6 2 5 ( 2 ) 
f u r t h e r s t a t e s t h a t " [ n o t w i t h s t a n d i n g any o t h e r p r o v i s i o n o f l a w , 
any r e i m b u r s e m e n t f r o m t h e Reopened C l a i m s R e s e r v e s h a l l be i n 
s u ch amounts as t h e b o a r d p r e s c r i b e s and o n l y t o t h e e x t e n t t h a t 
f u n d s a r e a v a i l a b l e i n t h e r e s e r v e . " As w i t h t h e o t h e r s e c t i o n s 
o f C h a p t e r 884, S e c t i o n 39 became o p e r a t i v e J a n u a r y 1 , 1988. See 
C h a p t e r 884, S e c t i o n 63. 

The l a n g u a g e o f t h e a f o r e m e n t i o n e d s t a t u t e s u n a m b i g u o u s l y 
e x p r e s s e s t h e i n t e n t o f t h e l e g i s l a t u r e t h a t t h e B o a r d ' s a u t h o r i t y 
t o award c o m p e n s a t i o n a f t e r J a n u a r y 1 , 1988 i s l i m i t e d t o 
t e m p o r a r y d i s a b i l i t y b e n e f i t s . Thus, i t i s n o t n e c e s s a r y t o 
r e s o r t t o s t a t u t o r y c o n s t r u c t i o n p r i n c i p l e s o r t o l e g i s l a t i v e 
h i s t o r y t o d e t e r m i n e t h e i n t e n t o f t h e l e g i s l a t u r e . W h i p p l e v. 
Howser, 291 Or 475 ( 1 9 8 1 ) . Even a s s u m i n g t h a t a m b i g u i t i e s e x i s t , 
t h e l e g i s l a t i v e h i s t o r y s u p p o r t s t h e c o n c l u s i o n t h a t t h e 
l e g i s l a t u r e i n t e n d e d t o l i m i t a l l awards f o r c l a i m s i n w h i c h t h e 
w o r k e r ' s a g g r a v a t i o n r i g h t s had e x p i r e d t o t e m p o r a r y d i s a b i l i t y 
o n l y and t o c r e a t e a r e s e r v e f o r t h e payment o f s u c h b e n e f i t s . 
See M i n u t e s , S e n a t e C o m m i t t e e on L a b o r , Pages 30 - 35, ( J u n e 10, 
T9T7) . 

F i n a l l y , c l a i m a n t o b j e c t s t o t h e i s s u a n c e o f o u r o r d e r w i t h 
n o t i c e o f a p p e a l r i g h t s p u r s u a n t t o ORS 6 5 6 . 2 7 8 ( 3 ) . A t a minimum, 
c l a i m a n t s u g g e s t s t h a t o u r o r d e r be m o d i f i e d t o a l l o w h i m t h e 
r i g h t t o p e t i t i o n f o r j u d i c i a l r e v i e w . We a r e w i t h o u t a u t h o r i t y 
t o g r a n t c l a i m a n t ' s r e q u e s t . 

I n asmuch as c l a i m a n t has r e q u e s t e d r e l i e f u n d e r o u r Own 
M o t i o n a u t h o r i t y , we a r e o b l i g e d t o i s s u e an o r d e r p u r s u a n t t o 
t h a t a u t h o r i t y . T h e r e f o r e , i n a c c o r d a n c e w i t h ORS 6 5 6 . 2 7 8 ( 3 ) , we 
a r e r e q u i r e d t o a d v i s e t h e p a r t i e s o f t h e i r r e s p e c t i v e r i g h t s o f 
a p p e a l f r o m o u r Own M o t i o n o r d e r . 

A c c o r d i n g l y , t h e r e q u e s t f o r r e c o n s i d e r a t i o n i s g r a n t e d . On 
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r e c o n s i d e r a t i o n , as s u p p l e m e n t e d h e r e i n , we a d h e r e t o and 
r e p u b l i s h o u r March 16, 1988 o r d e r , e f f e c t i v e t h i s d a t e . A 
c l i e n t - p a i d f e e , n o t t o exceed $583.50, i s a p p r o v e d . 

I T IS SO ORDERED. 

The B e n e f i c i a r i e s o f 
ROY D. BEEBE (Deceased), Claimant WCB 86-11931 
Thomas Howser, Claimant's Attorney June 10, 1988 
Cowling & Heysell, Defense Attorneys Order on Review 

Reviewed by Bo a r d Members Joh n s o n and C r i d e r . 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e 
Melum's o r d e r t h a t s e t a s i d e i t s d e n i a l o f t h e b e n e f i c i a r i e s ' 
c l a i m f o r t h e deceased w o r k e r ' s d e a t h by p u l m o n a r y e m b o l i s m . The 
i s s u e i s c o m p e n s a b i l i t y . 

The B o a r d a f f i r m s and a d o p t s t h e o r d e r o f t h e R e f e r e e . 

C l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o an i n s u r e r - p a i d 
a t t o r n e y f e e f o r s e r v i c e s a t t h e h e a r i n g and on Board r e v i e w u n d e r 
ORS 6 5 6 . 3 8 2 ( 2 ) . See G r e e n s l i t t v. C i t y o f Lake Oswego, 305 Or 
530, 536 n.4 ( 1 9 8 8 ) . A f e e awarded u n d e r ORS 6 5 6 . 3 8 2 ( 2 ) i s an 
a s s e s s e d f e e w i t h i n t h e meaning o f OAR OAR 4 3 6 - 1 5 - 0 0 5 ( 2 ) . The 
Bo a r d may n o t award an a s s e s s e d f e e u n t i l i t r e c e i v e s and 
c o n s i d e r s a s t a t e m e n t o f s e r v i c e s f r o m t h e c l a i m a n t ' s a t t o r n e y . 
OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) . To d a t e , no s t a t e m e n t o f t h e s e r v i c e s r e n d e r e d 
by c l a i m a n t ' s a t t o r n e y a t t h e h e a r i n g and Board l e v e l s has been 
r e c e i v e d . No f e e , t h e r e f o r e , can be awarded a t t h i s t i m e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 3 1 , 1987 i s a f f i r m e d . 

JAMES G. CRUICKSHANK, Claimant WCB 87-07939 
John L. Lannan, Claimant's Attorney June 10, 1988 
Thomas Sheridan (SAIF), Defense Attorney Order on Review 

Reviewed by Bo a r d Members F e r r i s and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e Tuhy's o r d e r t h a t : 
( 1 ) u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f h i s l o w back c l a i m ; 
and ( 2 ) d e c l i n e d t o a s s e s s a p e n a l t y and a t t o r n e y f e e s f o r an 
a l l e g e d u n r e a s o n a b l e d e n i a l . No b r i e f s were s u b m i t t e d on Bo a r d 
r e v i e w . We a f f i r m . 

ISSUES 

1 . C o m p e n s a b i l i t y o f c l a i m a n t ' s l o w back c o n d i t i o n . 

2. P e n a l t i e s and a t t o r n e y f e e s f o r a l l e g e d u n r e a s o n a b l e 
d e n i a l . 

FINDINGS OF FACT 

C l a i m a n t was employed as an a p p r e n t i c e p l u m b e r . He was 
t h e o n l y employee o f t h e company o t h e r t h a n t h e owner. H i s j o b 
d u t i e s were g e n e r a l l y s t r e n u o u s and o f t e n r e q u i r e d l i f t i n g 
o v e r h e a d more t h a n 100 pounds i n sometimes awkward p o s i t i o n s . 
P r i o r t o t h e i n c i d e n t s g i v i n g r i s e t o h i s c l a i m , c l a i m a n t had 
e x p e r i e n c e d o c c a s i o n a l l o w back p a i n . T h i s p a i n had g e n e r a l l y 
r e s o l v e d w i t h i n a few d a y s . 
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C l a i m a n t e x p e r i e n c e d t h e g r a d u a l o n s e t o f l o w back p a i n 
i n m i d - J a n u a r y 1987. He c o n t i n u e d t o work on and o f f f o r t h e n e x t 
week o r t w o . 

On J a n u a r y 25, 1987, c l a i m a n t went w i t h h i s 
f a t h e r - i n - l a w , a v e t e r i n a r i a n , t o r e s c u e a cow w h i c h had c a l v e d 
and become s t u c k between s t a l l s . One o f t h e t a s k s i n v o l v e d i n 
f r e e i n g t h e cow was r e m o v a l o f a p o s t . T h i s r e q u i r e d p u s h i n g t h e 
p o s t back and f o r t h i n o r d e r t o w i d e n t h e h o l e t o remove i t . 
C l a i m a n t t o o k an a c t i v e r o l e i n r e m o v i n g t h e p o s t . The work was 
s t r e n u o u s . I t l a s t e d 20 t o 30 m i n u t e s . 

A f t e r r e t u r n i n g home t h a t e v e n i n g , c l a i m a n t e x p e r i e n c e d 
n o t a b l y i n c r e a s e d p a i n l o c a t e d i n t h e same a r e a as b e f o r e . 
C l a i m a n t d i d n o t r e t u r n t o work t h e f o l l o w i n g week. He t h e n 
w o r k e d f o r o n l y a h a l f day d u r i n g t h e n e x t s e v e r a l weeks. He was 
e v e n t u a l l y t a k e n o f f work by Dr. P a x t o n . 

An MRI scan i n F e b r u a r y 1987 r e v e a l e d a h e r n i a t e d d i s c . 
Dr. P a x t o n p e r f o r m e d s u r g e r y on t h e h e r n i a t e d d i s c i n m i d - A p r i l 
1987 . 

C l a i m a n t d e l a y e d f i l i n g a c l a i m and s e e k i n g m e d i c a l 
t r e a t m e n t . He d i d so because he b e l i e v e d h i s symptoms w o u l d 
s u b s i d e . 

CONCLUSIONS OF LAW AND OPINION 

We a d o p t t h e R e f e r e e ' s o p i n i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 9, 1987 i s a f f i r m e d . 

DESI R. DAVIS, Claimant WCB 87-08233 
Bis c h o f f & Strooband, Claimant's Attorneys June 10, 1988 
Cowling & Heyse l l , Defense Attorneys Order on Review 

Reviewed by Board Members C r i d e r and F e r r i s . 

The i n s u r e r r e q u e s t s r e v i e w o f R e f e r e e Q u i l l i n a n ' s o r d e r 
w h i c h s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s c l a i m f o r a l o w back 
c o n d i t i o n . The i n s u r e r f u r t h e r c o n t e n d s t h a t t h e R e f e r e e l a c k e d 
j u r i s d i c t i o n t o i s s u e an O r d e r On R e c o n s i d e r a t i o n w h i c h i n c r e a s e d 
c l a i m a n t ' s a t t o r n e y f e e . We r e v e r s e i n p a r t and a f f i r m i n p a r t . 

ISSUES 

1 . C o m p e n s a b i l i t y 
2. J u r i s d i c t i o n 

FINDINGS OF FACT 

On A p r i l 13, 1987, c l a i m a n t , a gas s t a t i o n a t t e n d a n t and 
manager, was s q u a t t i n g down t o r e p l a c e a gas cap on a c a r when h e r 
l e f t knee "popped," c a u s i n g p a i n . She a l l e g e s t h a t she a l s o 
d e v e l o p e d s h a r p p a i n s a l o n g t h e l e f t l e g f r o m h i p t o f o o t . She 
n e v e r t h e l e s s c o m p l e t e d h e r work s h i f t and r e t u r n e d t o work t h e 
f o l l o w i n g day. L a t e r t h a t d a y, she went t o t h e h o s p i t a l emergency 
room w i t h t h e l o n e c o m p l a i n t o f l e f t knee p a i n . Dr. M i n s e r , t h e 
emergency room p h y s i c i a n , n o t e d some t e n d e r n e s s and d i s c o m f o r t 
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a l o n g t h e l e f t k nee, t h o u g h x - r a y s o f t h e knee were n o r m a l . 
M i n s e r r e f e r r e d c l a i m a n t t o Dr. C h a m b e r l a i n , an o r t h o p e d i s t . 
C l a i m a n t d i d n o t r e t u r n t o w o r k . 

C l a i m a n t a l l e g e s t h a t , d u r i n g t h e day f o l l o w i n g t h e 
i n d u s t r i a l a c c i d e n t , she d e v e l o p e d a d d i t i o n a l symptoms o f p a i n i n 
he r l o w back and r i g h t h i p . On A p r i l 17, 1987, c l a i m a n t f i l e d a 
c l a i m f o r a l e f t knee i n j u r y o n l y . T h a t c l a i m was a c c e p t e d . 

C l a i m a n t was examined once by Dr. C h a m b e r l a i n , on 
A p r i l 20, 1987. C l a i m a n t a l l e g e s t h a t , a t t h e t i m e o f t h a t 
e x a m i n a t i o n , t h e p a i n i n h e r l o w back and r i g h t h i p was more 
s e v e r e t h a n t h a t i n t h e l e f t l e g and knee. Y e t , she t o l d 
C h a m b e r l a i n o f h e r l e f t knee symptoms o n l y . She e x p l a i n e d t h a t 
C h a m b e r l a i n n e v e r a s k e d a b o u t o t h e r symptoms. C h a m b e r l a i n ' s 
e x a m i n a t i o n r e v e a l e d no a b n o r m a l i t i e s i n t h e knee. 

C l a i m a n t s u b s e q u e n t l y c o n s u l t e d w i t h Dr. S c h e f s t r o m , a 
c h i r o p r a c t o r . D u r i n g t h a t i n i t i a l c o n s u l t a t i o n , S c h e f s t r o m 
e x a m i n e d c l a i m a n t ' s l e f t knee and f o u n d no r e m a r k a b l e 
a b n o r m a l i t i e s . He t h e n examined c l a i m a n t ' s l o w back a n d , based on 
t h a t e x a m i n a t i o n , recommended t h a t she r e t u r n f o r a n o t h e r 
a p p o i n t m e n t . 

C l a i m a n t t r a n s f e r r e d h er c a r e t o Dr. S c h e f s t r o m on 
A p r i l 30, 1987. At t h a t t i m e , c l a i m a n t c o m p l a i n e d o f knee 
" p o p p i n g , " p a i n r a d i a t i n g i n t o t h e b u t t o c k s , b u r n i n g p a i n i n t h e 
h i p s , and l o w back p a i n r a d i a t i n g i n t o t h e a n k l e . S c h e f s t r o m 
d i a g n o s e d a c u t e l u m b o s a c r a l s t r a i n , w i t h a s s o c i a t e d r a d i c u l i t i s , 
deep m u s c l e spasms and f a c e t i r r i t a t i o n , and s a c r o i l i a c s t r a i n 
w i t h r a d i c u l i t i s . S c h e f s t r o m began c o n s e r v a t i v e t r e a t m e n t , 
i n c l u d i n g m a n i p u l a t i o n . S c h e f s t r o m n e v e r t r e a t e d t h e l e f t knee. 

V i e w i n g Dr. S c h e f s t r o m ' s i n i t i a l r e p o r t as a c l a i m , t h e 
i n s u r e r d e n i e d t h e c o m p e n s a b i l i t y o f t h e l o w back s t r a i n on 
May 2 1 , 1987. 

We a r e u n a b l e t o f i n d t h a t c l a i m a n t ' s l o w back s t r a i n 
was c a u s e d by t h e i n d u s t r i a l a c c i d e n t on A p r i l 13, 1987. 

By O p i n i o n and O r d e r on December 24, 1987, t h e R e f e r e e 
s e t a s i d e , t h e i n s u r e r ' s d e n i a l and awarded c l a i m a n t ' s a t t o r n e y a 
$1,000 a t t o r n e y f e e f o r p r e v a i l i n g o v e r t h e d e n i a l . C l a i m a n t ' s 
a t t o r n e y t i m e l y r e q u e s t e d r e c o n s i d e r a t i o n o f t h e a t t o r n e y f e e 
a w a r d . The r e q u e s t was acco m p a n i e d by a m o t i o n f o r an o r d e r o f 
a b a t e m e n t . W i t h o u t a b a t i n g t h e o r i g i n a l o r d e r , t h e R e f e r e e i s s u e d 
an O r d e r On R e c o n s i d e r a t i o n on J a n u a r y 13, 1988, i n c r e a s i n g 
c l a i m a n t ' s a t t o r n e y f e e t o $1,400. The i n s u r e r ' s r e q u e s t f o r 
B o a r d r e v i e w was r e c e i v e d on J a n u a r y 14, 1988. 

CONCLUSIONS AND OPINION 

C o m p e n s a b i l i t y 

C l a i m a n t b e a r s t h e b u r d e n o f p r o v i n g by a p r e p o n d e r a n c e 
o f t h e e v i d e n c e t h a t an i n d u s t r i a l i n j u r y m a t e r i a l l y c o n t r i b u t e d 
t o h e r d i s a b i l i t y o r need f o r m e d i c a l t r e a t m e n t . H u t c h e s o n v. 
W e y e r h a e u s e r , 288 Or 5 1 , 56 ( 1 9 7 9 ) ; M i l b u r n v. We y e r h a e u s e r 
Company, 88 Or App 375, 378 ( 1 9 8 7 ) . S t a t e d d i f f e r e n t l y , c l a i m a n t 
must p r o v e t h a t t h e i n d u s t r i a l i n c i d e n t on A p r i l 13, 1987, 
m a t e r i a l l y c o n t r i b u t e d t o h e r l o w back c o n d i t i o n . 
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The o n l y m e d i c a l o p i n i o n on c a u s a t i o n was p r o v i d e d by 
Dr. S c h e f s t r o m , who o p i n e d t h a t t h e A p r i l 13 i n c i d e n t c a u s e d t h e 
l o w back c o n d i t i o n and t h e r e s u l t a n t need f o r m e d i c a l t r e a t m e n t . 
I n so o p i n i n g , S c h e f s t r o m r e l i e d on c l a i m a n t ' s h i s t o r y t h a t she 
d e v e l o p e d s t r a i n - t y p e symptoms i n t h e l o w back and l o w e r 
e x t r e m i t i e s s h o r t l y a f t e r t h e i n d u s t r i a l a c c i d e n t . C l a i m a n t 
r e p e a t e d t h a t h i s t o r y i n h e r t e s t i m o n y a t h e a r i n g . 

The c e n t r a l d i s p u t e h e r e c o n c e r n s c l a i m a n t ' s 
c r e d i b i l i t y . The R e f e r e e made no c r e d i b i l i t y f i n d i n g . A f t e r o u r 
r e v i e w o f t h e r e c o r d , we f i n d t h a t c l a i m a n t was n o t c r e d i b l e . We 
base o u r f i n d i n g on i r r e c o n c i l a b l e i n c o n s i s t e n c i e s b e t w e e n 
c l a i m a n t ' s t e s t i m o n y and t h e d o c u m e n t a r y e v i d e n c e . 

F i r s t , c l a i m a n t t e s t i f i e d t h a t she d e v e l o p e d p a i n i n h e r 
l o w back and r i g h t h i p s h o r t l y a f t e r t h e a c c i d e n t ; y e t , she f i l e d 
a c l a i m f o r t h e l e f t knee i n j u r y o n l y . Second, c l a i m a n t t e s t i f i e d 
t h a t h e r l o w back and r i g h t h i p p a i n was more s e v e r e t h a n t h a t i n 
h e r l e f t knee when she saw Dr. C h a m b e r l a i n ; y e t , she r e p o r t e d t h e 
knee p a i n , w i t h o u t m e n t i o n i n g t h e more s e v e r e symptoms. We f i n d 
i t i n c r e d i b l e t h a t c l a i m a n t s u f f e r e d s e v e r e back and h i p p a i n , y e t 
f a i l e d t o m e n t i o n t h e s e symptoms i n her i n i t i a l c l a i m o r t o 
Dr. C h a m b e r l a i n . 

F u r t h e r m o r e , Dr. S c h e f s t r o m r e c a l l e d d u r i n g h i s 
p o s t - h e a r i n g d e p o s i t i o n t h a t c l a i m a n t i n i t i a l l y c o n s u l t e d h i m f o r 
l e f t knee p r o b l e m s and t h a t he examined her back o n l y a f t e r h i s 
e x a m i n a t i o n o f t h e knee y i e l d e d no r e m a r k a b l e f i n d i n g s . He 
f u r t h e r r e c a l l e d t h a t he i n v i t e d c l a i m a n t back when he d i s c o v e r e d 
back p r o b l e m s . C l a i m a n t s u b s e q u e n t l y changed h e r c a r e t o 
S c h e f s t r o m by c o m p l e t i n g a Form 829 (Change o f A t t e n d i n g 
P h y s i c i a n ) . T h a t f o r m , c o m p l e t e d on A p r i l 30, 1987, i s t h e 
e a r l i e s t d o c u m e n t a r y e v i d e n c e o f c l a i m a n t ' s back and h i p 
symptoms. We f i n d i t i n c r e d i b l e t h a t c l a i m a n t d e l a y e d r e p o r t i n g 
h i s back and h i p symptoms f o r more t h a n two weeks a f t e r t h e i r 
a l l e g e d o n s e t . 

F i n a l l y , we n o t e t h a t t h e h i s t o r y r e c i t e d by 
Dr. S c h e f s t r o m d u r i n g h i s d e p o s i t i o n d i f f e r e d f r o m c l a i m a n t ' s 
t e s t i m o n y and t h e d o c u m e n t a r y e v i d e n c e . A c c o r d i n g t o S c h e f s t r o m , 
c l a i m a n t t o l d t h e p r e v i o u s d o c t o r s , i n c l u d i n g C h a m b e r l a i n , o f h e r 
back and h i p symptoms, b u t t h e y f e l t t h a t t h o s e symptoms were 
s e c o n d a r y t o h e r knee i n j u r y and a l t e r e d g a i t . C l a i m a n t 
t e s t i f i e d , h o w e v e r , t h a t she n e v e r t o l d t h e p r e v i o u s d o c t o r s o f 
t h o s e symptoms. The d o c u m e n t a r y e v i d e n c e shows l i k e w i s e . I n d e e d , 
t h e d o c u m e n t a r y e v i d e n c e shows t h a t C h a m b e r l a i n f o u n d n o t h i n g 
w r ong w i t h t h e l e f t knee; t h e r e f o r e , i t i s u n l i k e l y t h a t he 
a t t r i b u t e d back and h i p symptoms t o t h e knee. The f o r e g o i n g 
s u g g e s t s t h a t c l a i m a n t gave an i n c o r r e c t h i s t o r y t o Dr. S c h e f s t r o m . 

G i v e n o u r c r e d i b i l i t y f i n d i n g , we d e c l i n e t o r e l y on 
m e d i c a l e v i d e n c e w h i c h i s based on c l a i m a n t ' s h i s t o r y . 
Dr. S c h e f s t r o m ' s o p i n i o n i s t h e r e f o r e n o t p e r s u a s i v e . 
A c c o r d i n g l y , we c o n c l u d e t h a t c l a i m a n t has n o t s u s t a i n e d h e r 
b u r d e n o f p r o v i n g t h a t t h e i n d u s t r i a l a c c i d e n t was a m a t e r i a l 
c o n t r i b u t i n g c a use o f h e r l o w back c o n d i t i o n . Her l o w back i n j u r y 
c l a i m was n o t c o m p e n s a b l e . 

J u r i s d i c t i o n 

The i n s u r e r c o n t e n d s t h a t t h e R e f e r e e l a c k e d 
j u r i s d i c t i o n t o i s s u e t h e O r d e r On R e c o n s i d e r a t i o n d a t e d 
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J a n u a r y 13, 1988, r e a s o n i n g t h a t j u r i s d i c t i o n was d i v e s t e d by t h e 
a l l e g e d s i m u l t a n e o u s f i l i n g o f i t s r e q u e s t f o r Boar d r e v i e w . We 
d i s a g r e e . 

" F i l i n g " means t h e p h y s i c a l d e l i v e r y o f a t h i n g t o t h e 
Bo a r d ' s o f f i c e , o r t h e d a t e o f m a i l i n g . OAR 4 3 8 - 0 5 - 0 4 6 ( 1 ) ( a ) . I f 
f i l i n g o f a r e q u e s t f o r B o a r d r e v i e w i s a c c o m p l i s h e d by r e g i s t e r e d 
o r c e r t i f i e d m a i l , t h e m a i l i n g d a t e o f t h e r e q u e s t i s presumed t o 
be t h e d a t e shown on a r e c e i p t f o r such m a i l . OAR 
4 3 8 - 0 5 - 0 4 6 ( 1 ) ( b ) . I f t h e r e q u e s t i s n o t m a i l e d by r e g i s t e r e d o r 
c e r t i f i e d m a i l and t h e r e q u e s t i s a c t u a l l y r e c e i v e d by t h e Board 
a f t e r t h e d a t e f o r f i l i n g , t h e m a i l i n g i s presumed t o be u n t i m e l y 
u n l e s s t h e f i l i n g p a r t y e s t a b l i s h e s t h a t m a i l i n g was t i m e l y . I d . 

The above r u l e s c l e a r l y p r o v i d e t h a t a r e v i e w r e q u e s t 
w h i c h i s n o t m a i l e d by r e g i s t e r e d o r c e r t i f i e d m a i l i s presumed t o 
have been m a i l e d on t h e d a t e o f a c t u a l r e c e i p t . H e r e , t h e 
i n s u r e r ' s r e q u e s t f o r r e v i e w was m a i l e d by f i r s t c l a s s m a i l , 
p o s t a g e p r e p a i d , and was r e c e i v e d on J a n u a r y 14, 1988. The 
i n s u r e r has o f f e r e d no e v i d e n c e t h a t t h e m a i l i n g o c c u r r e d on an 
e a r l i e r d a t e . We c o n c l u d e , t h e r e f o r e , t h a t t h e i n s u r e r ' s r e v i e w 
r e q u e s t was f i l e d on J a n u a r y 14, 1988, a day a f t e r i s s u a n c e o f t h e 
Ord e r On R e c o n s i d e r a t i o n . Even i f t h e R e f e r e e ' s O r d e r on 
R e c o n s i d e r a t i o n and t h e r e q u e s t f o r Board r e v i e w were f i l e d 
s i m u l t a n e o u s l y , we w o u l d g i v e e f f e c t t o t h e a c t t h a t r e s u l t s i n 
t h e r e s o l u t i o n o f t h e c o n t r o v e r s y a t t h e l o w e s t p o s s i b l e l e v e l . 
See James D. W h i t n e y , 37 Van N a t t a 1463 ( 1 9 8 5 ) . C o n s e q u e n t l y , we 
c o n c l u d e t h e R e f e r e e p r o p e r l y e x e r c i s e d h e r j u r i s d i c t i o n i n 
i s s u i n g t h e Orde r On R e c o n s i d e r a t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 24, 1987, as 
r e c o n s i d e r e d on J a n u a r y 13, 1988, i s a f f i r m e d i n p a r t and r e v e r s e d 
i n p a r t . T h a t p o r t i o n o f t h e o r d e r w h i c h s e t a s i d e t h e i n s u r e r ' s 
d e n i a l o f c l a i m a n t ' s l o w back i n j u r y c l a i m i s r e v e r s e d . T h a t 
d e n i a l i s r e i n s t a t e d . The r e m a i n d e r o f t h e o r d e r i s a f f i r m e d . 

BUDDY A. FLICKINGER, Claimant WCB 86-18024 
Charles D. Maier, Claimant's Attorney June 10, 1988 
Davis & Bostwick, Defense Attorneys Order on Review 

Reviewed by Bo a r d Members Joh n s o n and C r i d e r . 

The i n s u r e r r e q u e s t s r e v i e w o f R e f e r e e B o r c h e r ' s o r d e r 
t h a t i n c r e a s e d c l a i m a n t ' s u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y award 
f o r an uppe r back and neck c o n d i t i o n f r o m 20 p e r c e n t (64 d e g r e e s ) , 
as awarded by a D e t e r m i n a t i o n O r d e r , t o 35 p e r c e n t (112 d e g r e e s ) . 
We a f f i r m . 

ISSUE 

On r e v i e w , t h e i s s u e i s e x t e n t o f u n s c h e d u l e d d i s a b i l i t y . 

FINDINGS OF FACT 

On June 2 1 , 1985, c l a i m a n t , who was employed as a 
f u r n i t u r e mover, i n c u r r e d a compensable i n j u r y t o h i s upp e r back 
and neck when he was c r u s h e d between two t r u c k s . 

C l a i m a n t has a h i s t o r y o f i n j u r y t o h i s l o w b a c k . I n 
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A u g u s t 1 9 8 1 , he u n d e r w e n t f u s i o n s u r g e r y . T h i s i n j u r y and 
r e s u l t i n g s u r g e r y were r e s o l v e d p r i o r t o t h e 1985 c o m p e n s a b l e 
i n j u r y . 

C l a i m a n t ' s t r e a t i n g p h y s i c i a n i s Dr. J a n s e n , 
c h i r o p r a c t o r . He d i a g n o s e d a c u t e s e v e r e u p p e r back s p r a i n / s t r a i n 
and m o d e r a t e neck s p r a i n / s t r a d n . Dr. J a n s e n p r e s c r i b e d 
c h i r o p r a c t i c m a n i p u l a t i o n , p h y s i c a l and p h y s i o t h e r a p y and t o o k 
c l a i m a n t o f f w o r k . U l t i m a t e l y , Dr. J a n s e n r e p o r t e d c l a i m a n t 
s u f f e r e d m o d e r a t e i m p a i r m e n t . C l a i m a n t was l i m i t e d t o n o t l i f t i n g 
o v e r 20 p o u n d s , n o t c a r r y i n g o v e r 25 p o u n d s , no p u s h i n g and 
p u l l i n g , no c r a w l i n g and o n l y o c c a s i o n a l b e n d i n g , s q u a t t i n g and 
c l i m b i n g . He was a l s o l i m i t e d t o d r i v i n g no more t h a n 20 m i l e s 
p e r r o u n d t r i p . 

The O r t h o p a e d i c C o n s u l t a n t s e x a m i n e d c l a i m a n t on t h e 
i n s u r e r ' s b e h a l f . I n a November 1985 l e t t e r t h e y d i a g n o s e d d o r s a l 
and c e r v i c a l s p i n e s t r a i n and c o n c l u d e d t h a t t h e c l a i m c o u l d be 
c l o s e d a f t e r s i x weeks o f i n t e n s i v e e x e r c i s e . 

C l a i m a n t c o n t i n u e d t o be examined by n e u r o l o g i s t s and 
o r t h o p e d i s t s . 

C l a i m a n t , 36 y e a r s o f age a t t h e t i m e o f h e a r i n g , a 
n i n t h g r a d e e d u c a t i o n and an employment h i s t o r y c o m p r i s e d o f heavy 
l a b o r . He r e c e i v e d v o c a t i o n a l r e h a b i l i t a t i o n s e r v i c e s w h i c h 
p l a c e d him i n an o n - t h e - j o b t r a i n i n g p r o g r a m p e r f o r m i n g p e s t 
c o n t r o l s e r v i c e s . A t t h i s t i m e , he a t t e n d e d some c o m m u n i t y 
c o l l e g e c o u r s e s . 

The c l a s s r o o m work caused c l a i m a n t back and neck p a i n . 
The p e s t c o n t r o l j o b r e q u i r e d c l a i m a n t t o d r i v e 50 m i l e s t o and 
f r o m w o r k , c r a w l under h o u s e s , r e p e a t e d l y bend and s q u a t . These 
a c t i v i t i e s c a u s e d c l a i m a n t upper back and neck p a i n . 

A June 3, 1987 D e t e r m i n a t i o n Order awarded c l a i m a n t 20 
p e r c e n t (64 d e g r e e s ) u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y . A t t h e 
t i m e o f h e a r i n g , c l a i m a n t had p a r t - t i m e employment as a j a n i t o r 
t h a t d i d n o t i n v o l v e heavy l i f t i n g . 

CONCLUSIONS OF LAW AND OPINION 

We a d o p t t h e R e f e r e e ' s o p i n i o n . 

C l a i m a n t ' s c o u n s e l i s s t a t u t o r i l y e n t i t l e d t o a 
r e a s o n a b l e , c a r r i e r - p a i d a t t o r n e y f e e f o r s e r v i c e s r e n d e r e d on 
Board r e v i e w . See ORS 6 5 6 . 3 8 2 ( 2 ) . Such a f e e i s d e f i n e d as an 
"a s s e s s e d f e e . " OAR 4 3 8 - 1 5 - 0 0 5 ( 2 ) . However, we c a n n o t a u t h o r i z e 
an a s s e s s e d f e e u n l e s s c l a i m a n t ' s c o u n s e l f i l e s a s t a t e m e n t o f 
s e r v i c e s . See OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) . Because no s t a t e m e n t o f 
s e r v i c e s has been r e c e i v e d t o d a t e , an a s s e s s e d f e e s h a l l n o t be 
a u t h o r i z e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 17, 1987 i s 
a f f i r m e d . A c l i e n t - p a i d f e e i s a u t h o r i z e d , n o t t o exceed $680.50. 
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SAMIE J. MOORE, Claimant WCB 85-02704 
Kenneth D. Peterson, Claimant's Attorney June 10, 1988 
Roberts, et a l . , Defense Attorneys Order of Remand 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e 
S h e b l e y ' s o r d e r t h a t s e t a s i d e i t s d e n i a l o f s u r g e r y r e l a t i n g t o 
c l a i m a n t ' s l o w bac k . C l a i m a n t c r o s s - r e q u e s t s r e v i e w o f t h a t 
p o r t i o n o f t h e o r d e r t h a t u p h e l d t h e i n s u r e r ' s d e n i a l o f h i s 
a g g r a v a t i o n c l a i m r e l a t i n g t o h i s l o w ba c k . W i t h h i s b r i e f , 
c l a i m a n t s u b m i t s documents w h i c h i n d i c a t e t h a t a f t e r t h e d a t e o f 
t h e R e f e r e e ' s o r d e r he u n d e r w e n t t h e s u r g e r y w h i c h was t h e s u b j e c t 
o f t h e i n s u r e r ' s d e n i a l . C l a i m a n t r e q u e s t s t h a t t h e case be 
remanded t o t h e R e f e r e e f o r t h e r e c e i p t o f t h e s e d o c u m e n t s . I n 
a d d i t i o n , c o r r e s p o n d e n c e f r o m t h e p a r t i e s i n d i c a t e s t h a t c l a i m a n t 
d i e d as a r e s u l t o f a noncompensable h e a r t a t t a c k a f t e r t h e d a t e 
o f t h e R e f e r e e ' s o r d e r and t h a t c l a i m a n t has no s u r v i v i n g 
d e p e n d e n t s . 

P r o c e e d i n g s on Bo a r d r e v i e w a r e l i m i t e d t o t h e r e c o r d 
d e v e l o p e d by t h e R e f e r e e . ORS 6 5 6 . 2 9 5 ( 3 ) & ( 5 ) . The B o a r d may 
remand a case f o r t h e r e c e i p t o f a d d i t i o n a l e v i d e n c e i f i t 
d e t e r m i n e s t h a t t h e r e c o r d has been i m p r o p e r l y , i n c o m p l e t e l y o r 
o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . ORS 6 5 6 . 2 9 5 ( 5 ) . The 
documents r e l a t i n g t o c l a i m a n t ' s s u r g e r y and t h e f a c t o f and t h e 
c i r c u m s t a n c e s s u r r o u n d i n g c l a i m a n t ' s d e a t h were n o t p a r t o f t h e 
r e c o r d d e v e l o p e d by t h e R e f e r e e . We c o n c l u d e t h a t c l a i m a n t ' s 
s u r g e r y and h i s d e a t h a r e r e l e v a n t t o t h e i s s u e s p r e s e n t e d on 
Board r e v i e w and t h u s t h a t t h e r e c o r d i s i n s u f f i c i e n t l y 
d e v e l o p e d . We t h e r e f o r e remand t h e case t o t h e R e f e r e e f o r 
f u r t h e r d e v e l o p m e n t and r e c o n s i d e r a t i o n . 

I T IS SO ORDERED. 

GEORGE F. MORRIS, Claimant WCB 87-03440 & 87-11137 
Borneman & Rossi, Claimant's Attorneys June 10, 1988 
Roberts, e t a l . , Defense Attorneys Order on Review 
Rankin, et a l . , Defense Attorneys 

Reviewed by Bo a r d Members Joh n s o n and C r i d e r . 

L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n r e q u e s t s r e v i e w 
•of t h a t p o r t i o n o f R e f e r e e Myers' o r d e r t h a t f o u n d i t , r a t h e r t h a n 
I n d u s t r i a l I n d e m n i t y , r e s p o n s i b l e f o r c l a i m a n t ' s o c c u p a t i o n a l 
d i s e a s e . 

ISSUE 

On r e v i e w , t h e i s s u e i s r e s p o n s i b i l i t y . 

The B o a r d a f f i r m s t h e o r d e r o f t h e R e f e r e e . 

FINDINGS OF FACT 

We a d o p t t h e R e f e r e e ' s f i n d i n g s o f f a c t as s u p p l e m e n t e d . 

The m e d i c a l e v i d e n c e e s t a b l i s h e s t h a t c l a i m a n t ' s 
p r o b l e m s had a g r a d u a l o n s e t . C l a i m a n t began e x p e r i e n c i n g 
p e r i o d i c p a i n i n 1985. He c o n t i n u e d t o e x p e r i e n c e p e r i o d s o f p a i n 
t h r o u g h o u t 1986 w h i c h i n c r e a s e d i n d u r a t i o n . 
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W h i l e u n d e r L i b e r t y N o r t h w e s t ' s c o v e r a g e , c l a i m a n t was 

M D O i s f l to till rat work WmM M mmimi w h i l e u a t a 
I n d u s t r i a l I n d e m n i t y ' s c o v e r a g e . 

C l a i m a n t s o u g h t and o b t a i n e d m e d i c a l t r e a t m e n t on 
J a n u a r y 5, 1987. A t t h a t t i m e , L i b e r t y N o r t h w e s t was t h e i n s u r e r 
on t h e r i s k . 

CONCLUSIONS OF LAW AND OPINION 

The l a s t i n j u r i o u s e x p o s u r e r u l e a s s i g n s r e s p o n s i b i l i t y 
t o t h e c a r r i e r on t h e r i s k a t t h e t i m e t h e c o n d i t i o n becomes 
d i s a b l i n g . B o i s e Cascade Corp . v., S t a r b u c k , 296 Or 138 ( 1 9 8 4 ) ; 
B r a c k e v. B a z a ' r , 293 Or 239 ( 1 9 8 2 ) ; I n k l e y v. F o r e s t F i b e r 
P r o d u c t s Co., 288 Or 337 ( 1 9 8 0 ) . I f t h e c l a i m a n t does n o t become 
d i s a b l e d , t h e c r i t i c a l e v e n t f o r a s s i g n i n g r e s p o n s i b i l i t y i s t h e 
d a t e when m e d i c a l t r e a t m e n t was f i r s t s o u g h t . S t o v a l l v. S a l l y 
Salmon S e a f o o d , 84 Or App 612 ( 1 9 8 7 ) ( r e v . p e n d i n g ) ; P r o g r e s s 
Q u a r r i e s v. V a a n d e r i n g , 80 Or App 160 ( 1 9 8 6 ) . I n t h e p r e s e n t 
c a s e , we l o o k t o t h e t i m e c l a i m a n t s o u g h t t r e a t m e n t i n o r d e r t o 
a s s i g n r e s p o n s i b i l i t y . 

L i b e r t y N o r t h w e s t c o n t e n d s t h a t c l a i m a n t " s o u g h t " 
t r e a t m e n t i n December 1986 when he made an a p p o i n t m e n t t o see a 
p h y s i c i a n f o r t h e f i r s t t i m e . I n d u s t r i a l I n d e m n i t y was on t h e 
r i s k d u r i n g t h i s p e r i o d . L i b e r t y N o r t h w e s t a r g u e s t h a t t h e l a w 
does n o t e q u a t e " s e e k i n g " t r e a t m e n t w i t h " r e c e i v i n g " t r e a t m e n t . 
I n d u s t r i a l I n d e m n i t y c o n t e n d s t h a t c l a i m a n t f i r s t s o u g h t t r e a t m e n t 
on J a n u a r y 5, 1987, t h e d a t e when he was f i r s t e x a m i n e d f o r h i s 
c o m p l a i n t s . 

The R e f e r e e r e a s o n e d t h a t a l t h o u g h c l a i m a n t w o r k e d o n l y 
a few days under L i b e r t y N o r t h w e s t ' s c o v e r a g e , b e f o r e h i s f i r s t 
m e d i c a l e x a m i n a t i o n , he engaged i n work t h a t e x p o s e d him t o t h e 
same t y p e o f work h a z a r d s t h a t he e n c o u n t e r e d w h i l e w o r k i n g u n d e r 
I n d u s t r i a l I n d e m n i t y ' s c o v e r a g e . F u r t h e r m o r e , he r e a s o n e d t h a t 
l i a b i l i t y i s a s s i g n e d when c l a i m a n t f i r s t o b t a i n e d m e d i c a l 
t r e a t m e n t . We a g r e e . 

I n SAIF v. C a r e y , 63 Or App 68 ( 1 9 8 3 ) , t h e c o u r t s t a t e d , 
c i t i n g B r a c k e v. B a z a ' r , s u p r a , t h a t t h e most l o g i c a l t r i g g e r i n g 
e v e n t i n t h e case o f a n o n d i s a b l i n g i n j u r y o r d i s e a s e i s t h e d a t e 
when m e d i c a l t r e a t m e n t i s f i r s t s o u g h t . However, t h e c o u r t 
f u r t h e r s t a t e d t h a t t h e d a t e t h a t a c l a i m a n t f i r s t s e e k s m e d i c a l 
t r e a t m e n t i s u s u a l l y n o t documented. I n s t e a d , t h e d a t e a c l a i m a n t 
i s f i r s t e x a m i n e d by a p h y s i c i a n i s t h e d a t e t h a t i s doc u m e n t e d . 
I n t h e p r e s e n t c a s e , t h e r e f o r e , c l a i m a n t s o u g h t m e d i c a l t r e a t m e n t 
i n J a n u a r y 1987, when he was f i r s t e x a m ined by a p h y s i c i a n . A t 
t h a t t i m e , L i b e r t y N o r t h w e s t was t h e i n s u r e r on t h e r i s k . 
C o n s e q u e n t l y , we a f f i r m t h e o r d e r o f t h e R e f e r e e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 24, 1987 i s a f f i r m e d . 
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ABRAHAM W. RING, Claimant WCB 85-03629 
Dennis O'Malley, Claimant's Attorney June 10, 1988 
Rankin, e t a l . , Defense Attorneys Order on Remand (Remanding) 

T h i s m a t t e r i s b e f o r e t h e Board on remand from t h e Court 
of Appeals. Ring v. Paper D i s t r i b u t i o n S e r v i c e s , I n c . / 90 Or App 
148 ( 1 9 8 8 ) . The c o u r t reversed t h e Board's o r d e r t h a t approved o f 
the Referee's d i s m i s s a l of c l a i m a n t ' s h e a r i n g request c o n c e r n i n g 
th e s e l f - i n s u r e d employer's d e n i a l of h i s back i n j u r y c l a i m . 

The c o u r t has found t h a t t h e Referee was w i t h o u t 
a u t h o r i t y t o d i s m i s s t h e proceedings because of c l a i m a n t ' s a l l e g e d 
r e f u s a l t o cooperate i n an independent medical e x a m i n a t i o n . 
I n s t e a d , the c o u r t has concluded t h a t the Referee s h o u l d address 
the q u e s t i o n s of whether: ( 1 ) c l a i m a n t ' s a l l e g e d r e f u s a l caused 
an u n j u s t i f i e d d e l a y i n p r o s e c u t i o n which would w a r r a n t d i s m i s s a l 
of the c l a i m ; ( 2 ) the c l a i m was t i m e l y f i l e d ; and ( 3 ) t h e c l a i m i s 
compensable. Consequently, we have been i n s t r u c t e d t o " r e i n s t a t e 
the p r o c e e d i n g . " 

A c c o r d i n g l y , t h i s m a t t e r i s remanded t o Referee Leahy 
f o r f u r t h e r a c t i o n c o n s i s t e n t w i t h t h e c o u r t ' s i n s t r u c t i o n s and 
t h i s o r d e r . 

IT IS SO ORDERED. 

WILLIAM D. THOMAS, Claimant WCB 86-12643 
Pozzi, et a l . , Claimant's Attorneys June 10, 1988 
John Motley (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members C r i d e r and Johnson. 

The SAIF C o r p o r a t i o n requests review o f t h a t p o r t i o n of 
Referee S t . M a r t i n ' s order t h a t s et aside i t ' s d e n i a l o f 
c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r h i s c u r r e n t low back c o n d i t i o n . 
We a f f i r m . 

ISSUE 

Whether c l a i m a n t ' s o f f - t h e - j o b i n j u r y c o n s t i t u t e d an 
a g g r a v a t i o n of h i s November 30, 1983 i n d u s t r i a l i n j u r y . 

FINDINGS OF FACT 

Claimant compensably i n j u r e d h i s low back on 
November 30, 1983, w h i l e a s s i s t i n g a coworker c a r r y a 200-pound 
f l o o r b u f f e r down s t a i r s . 

S h o r t l y t h e r e a f t e r , he t r e a t e d w i t h Dr. Johnston, 
c h i r o p r a c t o r , who diagnosed acute b i l a t e r a l l u m b o s a c r a l s t r a i n 
Dr. Johnston found c l a i m a n t ' s i n j u r y t o be f a i r l y severe w i t h 
c h r o n i c r e s i d u e s but r e s u l t i n g i n minimal impairment. Due t o the 
n a t u r e o f c l a i m a n t ' s i n j u r y , Dr. Johnston opined c l a i m a n t would 
need c o n t i n u e d p a l l i a t i v e care f o r maintenance and p r e v e n t i o n o f 
f u r t h e r d e g e n e r a t i o n . Claimant r e t u r n e d t o work on December 20, 
1983 and was deemed m e d i c a l l y s t a t i o n a r y on February 13, 1984. He 
c o n t i n u e d t o t r e a t w i t h Dr. Johnston on an "as needed" b a s i s . 

On February 4, 1985, Dr. D u f f , o r t h o p e d i s t , performed an 
independent e x a m i n a t i o n . Dr. Duff diagnosed l u m b o s a c r a l s t r a i n , 
c h r o n i c and r e c u r r e n t , w i t h no permanent impairment. 
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The c l a i m was c l o s e d by a February 27, 1985 
D e t e r m i n a t i o n Order. Claimant was awarded temporary d i s a b i l i t y , 
b u t d i d not r e c e i v e an award f o r permanent d i s a b i l i t y . 

On May 20, 1986, c l a i m a n t , h i s g i r l f r i e n d , and p a r e n t s 
were s h o o t i n g baskets a t a campground. While s h o o t i n g , c l a i m a n t ' s 
g i r l f r i e n d bumped h i s h i p . E x p e r i e n c i n g immediate back p a i n , 
c l a i m a n t f e l l t o the ground. He c o u l d not get up. A f t e r some 
t i m e , he was a b l e t o move t o an a d j a c e n t grassy area where he l a i d 
down. 

That n i g h t he was t r a n s p o r t e d by ambulance t o o b t a i n 
emergency t r e a t m e n t . He was t r e a t e d w i t h p a i n m e d i c a t i o n s and 
sent home. L a t e r t h a t morning, c l a i m a n t was a d m i t t e d t o the 
h o s p i t a l by Drs. E r i c k s o n and Burke f o r t r e a t m e n t of h i s low back. 

Claimant r e p o r t e d on admission h i s p r i o r h i s t o r y o f back 
i n j u r y . He t o l d Dr. E r i c k s o n h i s p a i n was s i m i l a r but more 
e x c r u c i a t i n g than h i s p r e v i o u s i n j u r y . He had f e l t n e a r l y f u l l y 
r ecovered w i t h the e x c e p t i o n of o c c a s i o n a l back p a i n s . Claimant 
a l s o r e p o r t e d he was q u i t e a t h l e t i c . 

A f t e r one week of i n - p a t i e n t t r e a t m e n t , c l a i m a n t was 
r e l e a s e d from t h e h o s p i t a l . Dr. E r i c k s o n diagnosed acute low back 
p a i n from l u m b o s a c r a l s t r a i n , and somatic d y s f u n c t i o n , I l e u s . 

On August 20, 1986, Claimant f i l e d an a g g r a v a t i o n 
c l a i m . SAIF denied on the b a s i s of a new i n j u r y r e s u l t i n g from 
t h e o f f - t h e - j o b b a s k e t b a l l i n c i d e n t . 

On September 27, 1986, c l a i m a n t was r e a d m i t t e d t o t h e 
h o s p i t a l . T h i s episode was p r e c i p i t a t e d by c l a i m a n t bending over 
t o a d j u s t the cor n e r of a rug. Diagnosing an acute l u m b o s a c r a l 
s t r a i n , Dr. E r i c k s o n a t t r i b u t e d c l a i m a n t ' s c o n d i t i o n t o h i s 
compensable i n j u r y . 

On A p r i l 13, 1987, Dr. Nelson, o r t h o p e d i s t , performed an 
independent m e d i c a l e x a m i n a t i o n . Dr. Nelson t r a c e d c l a i m a n t ' s 
r i g h t l e g p a i n t o the onset of back p a i n from h i s i n d u s t r i a l 
i n j u r y . 

We f i n d t h a t c l a i m a n t ' s compensable i n j u r y i s a m a t e r i a l 
c o n t r i b u t i n g cause of h i s c u r r e n t low back c o n d i t i o n . We f u r t h e r 
f i n d t h a t c l a i m a n t ' s compensable c o n d i t i o n has worsened s i n c e t h e 
l a s t award of compensation. 

CONCLUSIONS OF LAW 

I n o r d e r t o p r e v a i l on h i s a g g r a v a t i o n c l a i m , c l a i m a n t 
must show by a preponderance of the evidence t h a t h i s compensable 
i n j u r y was a m a t e r i a l c o n t r i b u t i n g cause of h i s worsened 
c o n d i t i o n . ORS 6 5 6 . 2 7 3 ( 1 ) ; Grable v. Weyerhaeuser, 293 Or 387, 
401 ( 1 9 8 1 ) . I f the compensable i n j u r y was such a cause, t h e 
c o n d i t i o n i s compensable as an a g g r a v a t i o n , even i f something e l s e 
p r e c i p i t a t e d i t . T a a f f e v SAIF, 77 Or App 492 ( 1 9 8 6 ) . F u r t h e r , 
c l a i m a n t ' s compensable i n j u r y does not have t o be the o n l y cause 
of h i s worsened c o n d i t i o n . Manous v Argonaut Insurance Co., 79 Or 
App 645, 649 ( 1 9 8 6 ) . 

SAIF argues t h a t c l a i m a n t f a i l e d t o e s t a b l i s h a 
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compensable a g g r a v a t i o n c l a i m because he d i d not e s t a b l i s h by a 
preponderance of the evidence t h a t h i s 1983 i n d u s t r i a l i n j u r y 
remained a m a t e r i a l c o n t r i b u t i n g cause of h i s c o n d i t i o n . 

SAIF r e l i e s on the l a c k of a medical c a u s a t i o n r e p o r t 
from Dr. Johnston, one of c l a i m a n t ' s t r e a t i n g p h y s i c i a n s . 
Dr. Johnston i n i t i a l l y t r e a t e d c l a i m a n t ' s i n d u s t r i a l i n j u r y and 
l a t e r f o l l o w e d him on a maintenance program. 

SAIF i g n o r e s the r e p o r t of Drs. E r i c k s o n , Burke, and 
Nelson which e s t a b l i s h a causal r e l a t i o n s h i p between t h e 
i n d u s t r i a l i n j u r y and the May 1986 i n c i d e n t . Drs. E r i c k s o n and 
Burke t r e a t e d c l a i m a n t i m m e d i a t e l y a f t e r the May 25, 1986 i n c i d e n t 
and c o n t i n u e d t o t r e a t him t h e r e a f t e r . I n A p r i l 1987, Dr. Nelson 
,discussed the p o s s i b i l i t y of s u r g e r y . Each p h y s i c i a n a t t r i b u t e s 
• c l a i m a n t ' s c u r r e n t c o n d i t i o n t o h i s compensable i n j u r y . 

F u r t h e r , SAIF argues Dr. Eri c k s o n ' s o p i n i o n i s f l a w e d 
because i t i s based on the d o c t o r ' s mistaken i m p r e s s i o n t h a t 
c l a i m a n t ' s c o n d i t i o n r e s u l t i n g from t he 1983 i n d u s t r i a l i n j u r y had 
not r e s o l v e d . We d i s a g r e e ; Dr. E r i c k s o n ' s u n d e r s t a n d i n g o f the 
c l a i m a n t ' s medical h i s t o r y was c o r r e c t . 

Since h i s 1983 compensable i n j u r y , c l a i m a n t has 
experienced r e c u r r e n t low back p a i n f o r which he has c o n t i n u e d t o 
r e c e i v e p e r i o d i c t r e a t m e n t s from Dr. Johnston. I n f a c t , c l a i m a n t 
t r e a t e d w i t h Dr. Johnston t w i c e i n the month p r e c e d i n g the May 25, 
1986 b a s k e t b a l l i n c i d e n t . 

Claimant has r e c e i v e d c h i r o p r a c t i c t r e a t m e n t on a 
b i a n n u a l b a s i s p r i o r t o h i s 1983 compensable i n j u r y . However, he 
d i d not s u f f e r a back i n j u r y b e f o r e the 1983 i n j u r y . He s t a t e d 
h i s back p a i n i n May of 1986 was l o c a t e d i n the same area as h i s 
i n d u s t r i a l i n j u r y but was a l o t worse. 

A d d i t i o n a l l y , p r i o r t o h i s i n j u r y i n 1983 he a c t i v e l y 
p a r t i c i p a t e d i n snow s k i i n g , t e n n i s , swimming, water s k i i n g , 
w o o d c u t t i n g , v o l l e y b a l l , and driveway b a s k e t b a l l . He was f o r c e d 
t o c u t down on these a c t i v i t i e s due t o h i s back. I n a d d i t i o n , he 
q u i t snow and water s k i i n g e n t i r e l y . 

Claimant r e p o r t e d t o Drs. E r i c k s o n and Burke on h i s 
May 25, 1986 admission t o Eastmoreland H o s p i t a l , t h a t t h e p a i n he 
was e x p e r i e n c i n g was s i m i l a r but more e x c r u c i a t i n g than h i s 
p r e v i o u s i n j u r y . The medical r e p o r t s o f May 25, 1986 i n d i c a t e 
c l a i m a n t p r o v i d e d a t r u t h f u l and s u f f i c i e n t h i s t o r y r e g a r d i n g h i s 
p r e v i o u s medical t r e a t m e n t o f h i s low back. 

L i k e w i s e , Dr. Nelson's medical r e p o r t c l e a r l y 
a r t i c u l a t e s c l a i m a n t ' s p r e v i o u s i n d u s t r i a l i n j u r y and i n t e r v e n i n g 
p e r i o d s o f t r e a t m e n t due t o episodes of c o n t i n u a l low back p a i n . 
The r e c o r d c o n t a i n s numerous examples of c l a i m a n t ' s f o r t h r i g h t 
h i s t o r y and c o n t i n u a l episodes of p a i n and t r e a t m e n t due t o h i s 
1983 i n d u s t r i a l i n j u r y . Nowhere i n the r e c o r d i s t h e r e evidence 
of c l a i m a n t ' s i n d u s t r i a l i n j u r y c o m p l e t e l y r e s o l v i n g , w i t h t he 
e x c e p t i o n of Dr. D u f f ' s r e p o r t s , and an unauthored i n t e r n admit 
n o t e . 

Dr. Duff opined t h a t c l a i m a n t ' s compensable back i n j u r y 
had c o m p l e t e l y r e s o l v e d p r i o r t o the b a s k e t b a l l i n c i d e n t . He 
suggested t h a t i t i s common f o r s p o r t s i n j u r i e s , such as 
c l a i m a n t ' s b a s k e t b a l l i n c i d e n t , t o cause lumbar d i s c damage. 
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Claimant t e s t i f i e d he c o n t i n u a l l y had r e c u r r e n t p a i n 
episodes and t r e a t e d w i t h Dr. Johnston t o c o n t r o l the p a i n . I n 
f a c t , c l a i m a n t t r e a t e d w i t h Dr. Johnston on A p r i l 28, 1986 and 
May 5, 1986, b e f o r e h i s May 25, 1986 i n j u r y . F u r t h e r , 
Dr. Johnston r e p e a t e d l y r e p o r t e d c l a i m a n t ' s need f o r ongoing 
maintenance t r e a t m e n t f o r e x a c e r b a t i o n of symptoms. 

Claimant's h i s t o r y t o Dr. E r i c k s o n , or any of t h e o t h e r 
p h y s i c i a n s who examined him, was not i n a c c u r a t e or i n c o m p l e t e . 
More s p e c i f i c a l l y , Dr. E r i c k s o n ' s r e p o r t of May 25, 1986 s t a t e s , 
"The p a t i e n t has a h i s t o r y of i n j u r i n g h i s back about t h r e e y e a r s 
ago when he f e l l a t work down some s t a i r s . He says t h a t t h i s p a i n 
he has today i s s i m i l a r but more e x c r u c i a t i o n than t h a t i n j u r y . 
He was t r e a t e d by a c h i r o p r a c t o r -and i s c u r r e n t l y on a 
"maintenance" c h i r o p r a c t i c regimen seeing h i s c h i r o p r a c t o r every 9 
weeks or so. He has been u n t i l t h i s i n c i d e n t n e a r l y f u l l y 
r ecovered having o n l y o c c a s i o n a l l y back p a i n s . . . . " (Emphasis 
added). Dr. Nelson t r a c e d c l a i m a n t ' s r i g h t l e g p a i n d i r e c t l y back 
t o h i s i n d u s t r i a l i n j u r y . He recognized c l a i m a n t ' s p a i n f r e e 
p e r i o d s as w e l l as h i s c o n t i n u a l and f r e q u e n t i n t e r v a l s o f back 
and l e g p a i n . 

SAIF c i t e s M i l l e r v. G r a n i t e C o n s t r u c t i o n Co., 28 Or 
473, 559 ( 1 9 7 7 ) i n support of i t s argument t h a t Dr. E r i c k s o n ' s 
o p i n i o n i s f l a w e d because i t i s based on the mistaken i m p r e s s i o n 
t h a t c l a i m a n t ' s c o n d i t i o n r e s u l t i n g from t he 1983 i n d u s t r i a l 
i n j u r y had not r e s o l v e d and, t h e r e f o r e , t h a t the p e r s u a s i v e impact 
of t h i s o p i n i o n should be decreased. 

The Referee d i d not e x p l i c i t l y r u l e on c l a i m a n t ' s 
c r e d i b i l i t y . However, he made no f i n d i n g t h a t c l a i m a n t ' s 
t e s t i m o n y was l e s s than c r e d i b l e . An assumption can be made from 
the n a t u r e of t h e ord e r e n t e r e d t h a t the Referee b e l i e v e d 
c l a i m a n t ' s t e s t i m o n y . Hedlund v. SAIF, 55 Or App 317 ( 1 9 8 1 ) ; 
Locke v. SAIF, 21 Or App 725, 726 ( 1 9 7 5 ) . The Referee i n M i l l e r 
found t he c l a i m a n t t o be an u n b e l i e v a b l e w i t n e s s . The same r e s u l t 
i s not found here. 

F u r t h e r , the Referee found Dr. E r i c k s o n ' s c o n c l u s i o n 
t h a t c l a i m a n t ' s ongoing back problems are c a s u a l l y r e l a t e d t o t h e 
1983 i n d u s t r i a l a c c i d e n t t o be p e r s u a s i v e . On the o t h e r hand, he 
found Dr. Duff u n d e r e s t i m a t e d the s e v e r i t y of the i n d u s t r i a l 
a c c i d e n t of 1983, the p h y s i c a l l i m i t a t i o n s imposed on c l a i m a n t as 
a r e s u l t t h e r e f r o m , and o v e r e s t i m a t e d t he p h y s i c a l c o n t a c t . 
c l a i m a n t had i n c u r r e d d u r i n g the b a s k e t b a l l i n c i d e n t . 

Dr. E r i c k s o n ' s o p i n i o n as c l a i m a n t ' s t r e a t i n g p h y s i c i a n 
i s t o be a f f o r d e d g r e a t e r weight than the o p i n i o n of Dr. D u f f , who 
examined c l a i m a n t o n l y two times on b e h a l f o f SAIF. Weiland v. 
SAIF, 64 Or App 810 ( 1 9 8 3 ) . F u r t h e r , when t h e r e i s a d i s p u t e 
between medical e x p e r t s , more weight w i l l be g i v e n t o t h e me d i c a l 
o p i n i o n which i s both w e l l reasoned and based on complete 
i n f o r m a t i o n . Somers v. SAIF, 77 Or App 259, 263 ( 1 9 8 6 ) . 

A c c o r d i n g l y , we agree w i t h the Referee's c o n c l u s i o n and 
f i n d t h a t the medical r e p o r t s and c l a i m a n t ' s t e s t i m o n y are 
p e r s u a s i v e t h a t t h e compensable i n d u s t r i a l i n j u r y was a m a t e r i a l 
c o n t r i b u t i n g cause t o h i s worsened c o n d i t i o n and t h a t t h e worsened 
c o n d i t i o n i s not s o l e l y t h e r e s u l t of an independent, i n t e r v e n i n g 
n o n i n d u s t r i a l cause. 
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ORDER 

The Referee's order dated J u l y 8, 1987 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded an assessed fee of $400 f o r 
s e r v i c e s on Board r e v i e w , t o be p a i d by the SAIF C o r p o r a t i o n . 

ARLO A. WEISE, Claimant WCB 86-00105 
Michael Ewert, Claimant's Attorney June 10, 1988 
G a r r e t t , et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members C r i d e r and Johnson. 

Claimant requests review of Referee N i c h o l s ' o r d e r which 
upheld the i n s u r e r ' s p a r t i a l d e n i a l of h i s c l a i m f o r deep-vein 
thrombosis i n the l e f t l e g . On rev i e w , c l a i m a n t submits f o r our 
c o n s i d e r a t i o n a medical r e p o r t dated January 10, 1988, which was 
not i n the h e a r i n g r e c o r d . We i n t e r p r e t the submission as a 
requ e s t f o r remand. See Ramona Steckmann, 40 Van Na t t a 90 
( 1 9 8 8 ) . we a f f i r m . 

ISSUES 

1. Remand f o r the t a k i n g of a d d i t i o n a l e v i dence. 
2. C o m p e n s a b i l i t y . 

FINDINGS OF FACT 
Claimant s u s t a i n e d a compensable back s t r a i n and 

abdominal h e r n i a w h i l e l i f t i n g a telephone p o l e a t work. He was 
taken o f f work and r e f e r r e d t o Dr. S p i t t e l . S p i t t e l performed a 
s u r g i c a l r e p a i r of the h e r n i a on June 24, 1985. 

Since the a c c i d e n t , c l a i m a n t has expe r i e n c e d p a i n and 
d i s c o m f o r t i n the low back and l e g s . On October 13, 1985, he was 
a d m i t t e d t o the h o s p i t a l f o r g r a d u a l l y worsening p a i n and s w e l l i n g 
i n h i s l e f t c a l f . The d i a g n o s i s was deep-vein t h r o m b o s i s . 

Claimant f i l e d a c l a i m f o r deep v e i n thrombosis on 
November 12, 1985. The i n s u r e r denied t h e c o m p e n s a b i l i t y o f " l e f t 
l e g c o m p l a i n t s , i n c l u d i n g v a s c u l a r problems," on November 2 1 , 1985. 

Claimant c o n t i n u e d t o experience p a i n i n h i s l e f t 
t e s t i s , secondary t o the compensable h e r n i a c o n d i t i o n . The t e s t i s 
was s u r g i c a l l y removed by Dr. Ske e t e r s , a u r o l o g i s t , on October 9, 
1986. Claimant was dis c h a r g e d from the h o s p i t a l on October 12, 
1986. Four days l a t e r , he was r e - a d m i t t e d t o the h o s p i t a l w i t h a 
suspected r e c u r r e n c e o f acute deep-vein t h r o m b o s i s , secondary t o 
s u r g e r y . However, a venogram of the l e f t l e g r e v e a l e d n o t h i n g 
more than c h r o n i c deep-vein o c c l u s i o n . 

Claimant became m e d i c a l l y s t a t i o n a r y on May 20, 1987 
w i t h r e g a r d t o h i s compensable low back c o n d i t i o n . The c l a i m was 
cl o s e d by D e t e r m i n a t i o n Order on June 22, 1987 w i t h an award o f 
permanent t o t a l d i s a b i l i t y . 

We do not f i n d t h a t c l a i m a n t ' s l e f t l e g t h r o m b o s i s was 
caused by the i n d u s t r i a l i n j u r y . We f u r t h e r do not f i n d t h a t t h e 
thr o m b o s i s r e s u l t e d from medical t r e a t m e n t f o r t h e i n d u s t r i a l 
i n j u r y . 

The h e a r i n g was h e l d on November 12, 1987. The Referee 
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upheld the i n s u r e r ' s d e n i a l of c l a i m a n t ' s l e f t l e g c o n d i t i o n . 
A f t e r t i m e l y r e q u e s t i n g review of the Referee's o r d e r , c l a i m a n t 
s u b m i t t e d f o r our c o n s i d e r a t i o n a r e p o r t from Dr. S k e e t e r s , dated 
January 10, 1988, which o u t l i n e d t h e d o c t o r ' s r a t i o n a l e f o r 
r e - a d m i t t i n g c l a i m a n t t o the h o s p i t a l on October 16, 1986. We 
f i n d t h a t t h e medical r e p o r t was r e a d i l y o b t a i n a b l e a t t h e ti m e o f 
h e a r i n g . 

CONCLUSIONS AND OPINION 

Remand 

We may remand t o the Referee should we f i n d t h a t t h e 
r e c o r d has been " i m p r o p e r l y , i n c o m p l e t e l y or o t h e r w i s e 
i n s u f f i c i e n t l y developed." ORS 6 5 6 . 2 9 5 ( 5 ) . To m e r i t remand f o r 
f u r t h e r evidence t a k i n g i t must be c l e a r l y shown t h a t m a t e r i a l 
evidence was not o b t a i n a b l e w i t h due d i l i g e n c e a t t h e ti m e o f 
h e a r i n g . Kienow's Food Stores v. L y s t e r , 79 Or App 416, 420 
( 1 9 8 6 ) ; D e l f i n a P. Lopez, 37 Van Natta 164, 170 ( 1 9 8 5 ) . 

A f t e r our de novo r e v i e w , we are not persuaded t h a t t h e 
r e c o r d has been i m p r o p e r l y , i n c o m p l e t e l y or o t h e r w i s e 
i n s u f f i c i e n t l y developed. Furthermore, we f i n d t h a t t h e m e d i c a l 
r e p o r t which prompted c l a i m a n t ' s request f o r remand was r e a d i l y 
o b t a i n a b l e a t the time of h e a r i n g . I n the r e p o r t , Dr. Ske e t e r s 
e x p l a i n e d h i s r a t i o n a l e f o r h o s p i t a l i z i n g c l a i m a n t i n October 
1986. The r e p o r t , which was not based on any newly d i s c o v e r e d 
i n f o r m a t i o n , c o u l d have been o b t a i n e d more than a year b e f o r e t h e 
time of h e a r i n g . We conclude, t h e r e f o r e , t h a t remand i s not 
w a r r a n t e d . 

C o m p e n s a b i l i t y 

Claimant a p p a r e n t l y advanced two a l t e r n a t i v e t h e o r i e s i n 
sup p o r t of c o m p e n s a b i l i t y . F i r s t , he suggested t h a t h i s l e f t l e g 
c o n d i t i o n was caused by the i n d u s t r i a l i n j u r y . Under t h i s t h e o r y , 
c l a i m a n t bears t he burden of p r o v i n g by a preponderance o f t h e 
evidence t h a t t h e i n d u s t r i a l i n j u r y m a t e r i a l l y c o n t r i b u t e d t o h i s 
d i s a b i l i t y and the need f o r medical t r e a t m e n t . Hutcheson v. 
Weyerhaeuser, 288 Or 5 1 , 56-57 ( 1 9 7 9 ) ; M i l b u r n v. Weyerhaeuser 
Company, 88 Or App 375, 378 ( 1 9 8 7 ) . 

A l t h o u g h the i n d u s t r i a l i n j u r y i n May 1985 caused 
c l a i m a n t ' s l e g s t o ache, he d i d not seek immediate t r e a t m e n t f o r 
t h a t c o n d i t i o n . Several months l a t e r , c l a i m a n t was h o s p i t a l i z e d 
f o r g r a d u a l l y worsening p a i n and s w e l l i n g i n the l e f t l e g . That 
c o n d i t i o n was diagnosed as deep-vein t h r o m b o s i s . 

No m e d i c a l evidence r e l a t e s t h e thrombosis c o n d i t i o n t o 
the i n d u s t r i a l i n j u r y . The o n l y evidence s u p p o r t i n g c l a i m a n t ' s 
f i r s t t h e o r y i s h i s t e s t i m o n y t h a t the l e f t l e g had been a c h i n g 
c o n t i n u o u s l y u n t i l h i s h o s p i t a l i z a t i o n f o r t h r o m b o s i s . However, 
we d e c l i n e t o i n f e r c a u s a t i o n from t h e t i m i n g and l o c a t i o n o f t h e 
c o n d i t i o n , p a r t i c u l a r l y when the medical evidence does not s u p p o r t 
such an i n f e r e n c e . See A l l i e v. SAIF, 79 Or App 284, 288 ( 1 9 8 6 ) ; 
Bradshaw v. SAIF, 69 Or App 587, 589 ( 1 9 8 4 ) ; Edwards v. SAIF, 30 
Or App 2 1 , 24, rev den 279 Or 301 ( 1 9 7 7 ) . Indeed, the marked 
i n c r e a s e i n i n t e n s i t y of c l a i m a n t ' s symptoms i n October 1985 
suggests t h a t the thrombosis c o n d i t i o n was separable from and 
u n r e l a t e d t o the i n d u s t r i a l i n j u r y . 
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R e s o l u t i o n of t h i s complex me d i c a l q u e s t i o n l a r g e l y 
t u r n s on e x p e r t medical evidence. U r i s v. Compensation 
Department, 247 Or 420, 426 (1967); Kassahn v. P u b l i s h e r s Paper 
Co., 76 Or App 105, 109 (198 5 ) . Given the absence of such 
evidence, we conclude t h a t c l a i m a n t has not s u s t a i n e d h i s burden 
of p r o v i n g t h a t h i s l e f t l e g c o n d i t i o n was caused by the 
i n d u s t r i a l i n j u r y . 

Under h i s second t h e o r y o f c o m p e n s a b i l i t y , c l a i m a n t 
contends t h a t t h e l e f t l e g thrombosis r e s u l t e d from 
h o s p i t a l i z a t i o n f o r the i n d u s t r i a l i n j u r y . This t h e o r y i s based 
on the p r i n c i p l e t h a t i n j u r i e s s u s t a i n e d d u r i n g a c t i v i t i e s which 
are a " d i r e c t and n a t u r a l consequence" o f the o r i g i n a l i n d u s t r i a l 
i n j u r y are i n j u r i e s a r i s i n g out of and i n the course o f 
employment, and are t h e r e f o r e compensable. Wood v. SAIF, 30 Or 
App 1103, 1108-09 (197 7 ) , rev den 282 Or 189 (1978). The c o u r t s 
have rec o g n i z e d t h a t an i n j u r y r e s u l t i n g from medical t r e a t m e n t 
f o r a compensable i n j u r y i s a compensable consequence o f t h e 
i n d u s t r i a l i n j u r y . W i l l i a m s v. Gates, McDonald & Co., 300 Or 278 
(1985 ) ; Fenton v.' SAIF, 87 Or App 78, 81 (1 9 8 7 ) ; Wood v. SAIF, 
supra. 

Here, c l a i m a n t contends t h a t t h e thrombosis r e s u l t e d 
f rom i n a c t i v i t y d u r i n g and a f t e r the h e r n i a s u r g e r y i n June 1985. 
However, t h i s c o n t e n t i o n i s not supported by the me d i c a l 
evidence. Dr. Johnson, c l a i m a n t ' s a t t e n d i n g p h y s i c i a n d u r i n g h i s 
h o s p i t a l i z a t i o n f o r thrombosis i n October 1985, c o u l d n o t 
determine whether the thrombosis was r e l a t e d t o decreased 
a c t i v i t y . Johnson noted t h a t c l a i m a n t " c o n t i n u e d t o be up and 
about a f a i r amount." 

A f t e r t h e i n s u r e r denied t he c o m p e n s a b i l i t y o f the 
th r o m b o s i s , Dr. K r i s c i u n a s , c l a i m a n t ' s f a m i l y p h y s i c i a n , w r o t e : 
"... I am unsure myself t h a t t h e deep v e i n t h r o m b o p h l e b i t i s c o u l d 
not be subsequent t o [ h e r n i a ] s u r g e r y . " That statement i s of no 
p r o b a t i v e v a l u e . 

Given the l a c k of e x p e r t medical evidence r e l a t i n g the 
l e f t l e g thrombosis t o medical t r e a t m e n t f o r the i n d u s t r i a l 
i n j u r y , we conclude t h a t the thrombosis was not a compensable 
consequence of t h a t i n j u r y . See U r i s v. Compensation Department, 
supra; Kassahn v. P u b l i s h e r s Paper Co., supra. 

F i n a l l y , c l a i m a n t contends t h a t h i s h o s p i t a l i z a t i o n i n 
October 1986 f o r l e f t l e g p a i n was a compensable consequence of 
su r g e r y t o remove h i s l e f t t e s t i s . He r e l i e s on Dr. S k e e t e r s ' 
statement t h a t he was r e - a d m i t t e d t o the h o s p i t a l on October 16, 
1986 "because of q u e s t i o n s a r i s i n g i n the p o s t o p e r a t i v e p e r i o d 
d i r e c t l y r e l a t e d t o h i s s u r g i c a l procedure p r e c e d i n g t h a t . " 
Claimant argues t h a t h i s re- a d m i s s i o n was a compensable 
p o s t o p e r a t i v e p r o c e d u r e . That argument i s not supported by t h e 
r e c o r d . 

Dr. Skeeters r e - a d m i t t e d c l a i m a n t t o the h o s p i t a l 
because he suspected a r e c u r r e n c e of acute deep-vein t h r o m b o s i s , 
secondary t o s u r g e r y . A venogram subsequently r e v e a l e d c h r o n i c 
deep-vein o c c l u s i o n , but n o t h i n g of an acute n a t u r e . Dr. Skeeters 
l a t e r denied a r e l a t i o n s h i p between the su r g e r y and subsequent 
h o s p i t a l i z a t i o n , s t a t i n g t h a t c l a i m a n t "would have been 
h o s p i t a l i z e d r e g a r d l e s s of s u r g e r y . " Claimant has f a i l e d t o 
s u s t a i n h i s burden of p r o v i n g t h a t t h e thrombosis c o n d i t i o n and 
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h o s p i t a l i z a t i o n s r e s u l t i n g from t h a t c o n d i t i o n were compensable 
consequences of h i s i n d u s t r i a l i n j u r y . We f u r t h e r conclude t h a t 
t h e i n s u r e r ' s d e n i a l of t h a t c o n d i t i o n was reasonable. 

ORDER 

The Referee's order dated December 10, 1987 i s a f f i r m e d . 

GREGORY K. WILLIAMS, Claimant WCB 86-17641 
Velure & Yates, Claimant's Attorneys June 10, 1988 
P h i l l i p Nyburg, Defense Attorney Order on Review 

Reviewed by Board Members F e r r i s and C r i d e r . 

Claimant r e q u e s t s review of those p o r t i o n s of Referee 
Mongrain's order t h a t : (1) a f f i r m e d a p r e v i o u s D e t e r m i n a t i o n 
Order which awarded 10 p e r c e n t (32 degrees) unscheduled permanent 
p a r t i a l d i s a b i l i t y f o r h i s low back c o n d i t i o n ; and (2) d e c l i n e d t o 
assess a p e n a l t y f o r t h e i n s u r e r ' s a l l e g e d unreasonable f a i l u r e t o 
pay f o r medical s e r v i c e s . I n i t s b r i e f , the i n s u r e r contends t h a t 
c l a i m a n t was not e n t i t l e d t o an a t t o r n e y fee f o r p r e v a i l i n g on a 
" n o n e x i s t e n t " d e n i a l . The issu e s on review are e x t e n t and 
p e n a l t i e s and a t t o r n e y f e e s . 

We a f f i r m t h a t p o r t i o n of the Referee's o r d e r which 
d e c l i n e d t o award a d d i t i o n a l permanent d i s a b i l i t y and awarded an 
a t t o r n e y f e e f o r p r e v a i l i n g a g a i n s t the i n s u r e r ' s "de f a c t o " 
d e n i a l . We r e v e r s e , however, t h a t p o r t i o n which d e c l i n e d t o 
assess a p e n a l t y . 

FINDINGS 

I n March 1986, c l a i m a n t s u s t a i n e d a compensable low back 
i n j u r y w h i l e d r i v i n g a t r u c k . Claimant began t r e a t i n g w i t h 
Dr. S t o c k w e l l , c h i r o p r a c t o r , who diagnosed a low back s t r a i n 
superimposed on d e g e n e r a t i v e d i s c disease w i t h a s m a l l L4-4 d i s c 
h e r n i a t i o n . She p r o v i d e d r e g u l a r t r e a t m e n t f o r s e v e r a l months, 
f o r w a r d i n g b i l l s t o the i n s u r e r on a r e g u l a r b a s i s . On October 7, 
1986, Dr. S t o c k w e l l e x p l a i n e d the reason f o r c l a i m a n t ' s f r e q u e n t 
t r e a t m e n t s between June and September. Dr. S t o c k w e l l opined t h a t 
t h e s e v e r i t y of c l a i m a n t ' s i n i t i a l i n j u r y and the p e r s i s t e n c e o f 
h i s symptoms r e q u i r e d f r e q u e n t t r e a t m e n t . 

The i n s u r e r n e i t h e r p a i d f o r these t r e a t m e n t s nor iss u e d 
a d e n i a l . I n January 1987, c l a i m a n t requested a h e a r i n g , 
a s s e r t i n g p e n a l t i e s and a t t o r n e y fees f o r the i n s u r e r ' s f a i l u r e t o 
pay m e d i c a l b i l l s . We f i n d the i n s u r e r ' s conduct unreasonable. 

CONCLUSIONS 

The Referee concluded t h a t c l a i m a n t ' s c h i r o p r a c t i c 
t r e a t m e n t s i n excess of the g u i d e l i n e s were reasonable as 
Dr. S t o c k w e l l had e x p l a i n e d and because t h e r e was no c o n t r a d i c t o r y 
m e d i c a l evidence. T h e r e f o r e , he assessed an a t t o r n e y f e e f o r 
s e t t i n g a s i d e t h e i n s u r e r ' s "de f a c t o " d e n i a l . 

The Referee d i d n o t , however, c o n s i d e r t h e "de f a c t o " 
d e n i a l unreasonable and t h e r e f o r e , d i d not assess a p e n a l t y . He 
d i d not address t he l a t e n e s s of the i n s u r e r ' s a c t i o n s . I n s t e a d , 
the Referee r e l i e d on OAR 43 6 - 1 0 - 0 4 0 ( 2 ) ( a ) , which p r o v i d e s t h a t 
t h e u s u a l range o f the u t i l i z a t i o n of medical s e r v i c e s does not 
exceed two v i s i t s per month a f t e r the i n i t i a l 60 days. T h i s r u l e 

-554-



does not c o n s t i t u t e an a r b i t r a r y l i m i t a t i o n o f s e r v i c e s . Rather, 
i t i s a g u i d e l i n e t o be used c o n c e r n i n g r e q u i r e m e n t s o f 
a c c o u n t a b i l i t y f o r t h e s e r v i c e s p r o v i d e d . Kemp v. Workers' 
Compensation Department, 65 Or App 659 (1983) m o d i f i e d on o t h e r 
grounds, 67 Or App 270, rev den 297 Or 227 (1984). 

We d i s a g r e e w i t h the Referee's a n a l y s i s . Here, 
c l a i m a n t ' s c h i r o p r a c t o r s u b m i t t e d an i n s u r e r - r e q u e s t e d r e p o r t o f 
t r e a t m e n t s on October 7, 1986. The i n s u r e r n e i t h e r denied nor 
p a i d t h e b i l l s w i t h i n the proper 60-day p e r i o d . ORS 656.262(6). 
I t s f a i l u r e t o do so w i t h o u t j u s t i f i c a t i o n i s unreasonable. 
Consequently, a p e n a l t y , as w e l l as an a t t o r n e y f e e i s 
a p p r o p r i a t e . See ORS 656.262(10); B i l l y J. Eubanks, 35 Van Na t t a 
135 (1983 ) . 

The i n s u r e r contends t h a t t h e r e i s no i n d i c a t i o n . o f when 
i t r e c e i v e d Dr. S t o c k w e l l ' s b i l l s . We d i s a g r e e . Documents i n the 
r e c o r d show t h a t statements of Dr. S t o c k w e l l ' s s e r v i c e s were 
s u b m i t t e d t o the i n s u r e r on J u l y 1, August 1, and September 2, 
1986. A l t h o u g h t h e r e i s no i n d i c a t i o n when the i n s u r e r r e c e i v e d 
these b i l l s , we are persuaded t h a t i t was aware of these s e r v i c e s 
because i t requested a r e p o r t from Dr. S t o c k w e l l c o n c e r n i n g t h e 
t r e a t m e n t s i n time f o r her t o respond by October 7, 1986. 
Furthe r m o r e , by the time of c l a i m a n t ' s January 1987 h e a r i n g 
r e q u e s t , no d e n i a l had been f o r t h c o m i n g . 

A f t e r review o f the statement of s e r v i c e s and a t t o r n e y 
r e t a i n e r agreement s u b m i t t e d by c l a i m a n t ' s counsel and c o n s i d e r i n g 
t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(6) a reasonable a t t o r n e y 
fee i s awarded. 

ORDER 

The Referee's order dated J u l y 2, 1987 i s a f f i r m e d i n 
p a r t and rever s e d i n p a r t . That p o r t i o n of t h e Referee's order 
t h a t d e c l i n e d t o assess a p e n a l t y f o r the i n s u r e r ' s "de f a c t o " 
d e n i a l of medical s e r v i c e s i s r e v e r s e d . The i n s u r e r i s assessed a 
25 p e r c e n t p e n a l t y based on the o u t s t a n d i n g m e d i c a l b i l l s due on 
the date o f c l a i m a n t ' s h e a r i n g request c o n c e r n i n g t h e "de f a c t o " 
d e n i a l . For s e r v i c e s rendered c o n c e r n i n g the p e n a l t y i s s u e , 
c l a i m a n t ' s a t t o r n e y i s awarded $400, t o be p a i d by the i n s u r e r . 
The remainder o f the Referee's order i s a f f i r m e d . 

GREGORY D. B0EHLAND, Claimant WCB 87-08237 & 87-07488 
W.D. Bates, Claimant's Attorney June 16, 1988 
Rankin, et a l . , Defense Attorneys Order of Dismissal . 
Nancy Meserow, Defense Attorney 

Claimant requested Board review of Referee Myers' Order 
Approving S t i p u l a t i o n . Claimant has now withdrawn h i s request f o r 
r e v i e w . 

A c c o r d i n g l y , the request f o r review i s dis m i s s e d and t h e 
Referee's order i s f i n a l by o p e r a t i o n of law. 

The s e l f - i n s u r e d employer's counsel i s a u t h o r i z e d t o charge 
a c l i e n t - p a i d f e e not t o exceed $46.50. I n so d o i n g , we note t h a t a l l 
a t t o r n e y fees are s u b j e c t t o Board a p p r o v a l . OAR 4 3 8 - 1 5 - 0 0 1 . 
However, c o s t s i n c u r r e d by an a t t o r n e y i n p u r s u i n g a m a t t e r on b e h a l f 
of a p a r t y are not i n c l u d e d i n fees p a i d t o any a t t o r n e y . OAR 
4 3 8 - 1 5 - 0 0 5 ( 7 ) . T h e r e f o r e , Board a p p r o v a l f o r reimbursement o f c o s t s 
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i n c u r r e d by the a t t o r n e y i s not r e q u i r e d . See OAR 4 3 8 - 1 5 - 0 0 5 ( 4 ) , ( 5 ) 
( 7 ) ; OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) ; J a n e l l e I . Neal, 40 Van Natta 359 ( A p r i l 2 1 , 
1 9 8 8 ) . 

IT IS SO ORDERED. 

GALE E. C0EN, Claimant WCB 87-06839 
Glenn, et a l . , Claimant's Attorneys June 16, 1988 
Richard Barber (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members C r i d e r and F e r r i s . 

Claimant requests review o f Referee Myers' o r d e r t h a t 
a f f i r m e d a D e t e r m i n a t i o n Order t h a t awarded 30 p e r c e n t 
(96 degrees) unscheduled permanent d i s a b i l i t y f o r a low back 
i n j u r y . On r e v i e w , c l a i m a n t contends t h a t he i s e n t i t l e d t o 
permanent t o t a l d i s a b i l i t y o r , i n the a l t e r n a t i v e , an award o f 
unscheduled permanent p a r t i a l d i s a b i l i t y g r e a t e r than t h e 30 
per c e n t g r a n t e d by D e t e r m i n a t i o n Order. We a f f i r m . 

ISSUE 

1 . Whether c l a i m a n t i s permanently and t o t a l l y d i s a b l e d . 

a) Whether c l a i m a n t ' s p r e e x i s t i n g h e a r t c o n d i t i o n 
s h o u l d be c o n s i d e r e d when r a t i n g . t h e e x t e n t o f h i s permanent 
d i s a b i l i t y . 

2. I f c l a i m a n t ' s p r e e x i s t i n g h e a r t c o n d i t i o n s h o u l d not 
be c o n s i d e r e d when r a t i n g t h e e x t e n t of h i s permanent d i s a b i l i t y , 
whether c l a i m a n t i s e n t i t l e d t o i n c r e a s e d permanent d i s a b i l i t y due 
to h i s low back c o n d i t i o n . 

FINDINGS OF FACT 

Cl a i m a n t , 59 years of age, compensably i n j u r e d h i s low 
back on J u l y 9, 1985 w h i l e l i f t i n g boards and b l o c k s . He worked 
a p p r o x i m a t e l y 20 years f o r h i s employer, p e r f o r m i n g d u t i e s which 
i n v o l v e d c a r p e n t r y and c o n c r e t e . Claimant possessed an e i g h t h 
grade e d u c a t i o n . He was ab l e t o read t h e want ads f o r employment 
as w e l l as the names of h i s m e d i c a t i o n s . 

As a r e s u l t of the compensable i n j u r y , c l a i m a n t 
s u s t a i n e d a lumbar s p r a i n which aggravated h i s p r e e x i s t i n g 
d e g e n e r a t i v e d i s c disease o f the lumbosacral s p i n e . On August 23, 
1985, c l a i m a n t sought medical t r e a t m e n t from Dr. Karmy, o r t h o p e d i c 
surgeon, f o r h i s d i s a b l i n g low back c o n d i t i o n . Claimant r e t u r n e d 
t o work on October 16, 1985 w i t h a 50 pound l i f t i n g l i m i t . Three 
days l a t e r , he s u f f e r e d a m y o c a r d i a l i n f a r c t i o n . 

P r i o r t o c l a i m a n t ' s compensable i n j u r y , he s u f f e r e d from 
a n o n d i s a b l i n g , h e a r t c o n d i t i o n . A l t h o u g h the co r o n a r y c o n d i t i o n 
became d i s a b l i n g subsequent t o the compensable i n j u r y , t h e i n j u r y 
n e i t h e r m a t e r i a l l y caused nor worsened h i s p r e e x i s t i n g c o r o n a r y 
c o n d i t i o n . 

On November 22, 1985, the SAIF C o r p o r a t i o n denied 
r e s p o n s i b i l i t y f o r any t r e a t m e n t or d i s a b i l i t y r e l a t i n g t o 
c l a i m a n t ' s c o r o n a r y a r t e r y d i s e a s e . Claimant d i d not appeal t h a t 
d e n i a l . 
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On August 4, 1986, c l a i m a n t a g a i n r e t u r n e d t o m o d i f i e d 
work. However, on October 8, 1986, a f l a r e - u p of low back 
symptoms f o r c e d him t o s t o p . 

On A p r i l 1, 1987, a D e t e r m i n a t i o n Order awarded c l a i m a n t 
30 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y . 

On A p r i l 19, 1987, Dr. Karmy approved of c l a i m a n t ' s 
r e t u r n t o m o d i f i e d work. However, on A p r i l 24, 1987, c l a i m a n t 
s u f f e r e d a second h e a r t a t t a c k which r e q u i r e d h o s p i t a l i z a t i o n . 
T h i s c a r d i a c c o n d i t i o n subsequently p r e v e n t e d c l a i m a n t from 
r e t u r n i n g t o even m o d i f i e d work. 

Claimant s u f f e r e d o n l y a s l i g h t t o m i l d amount o f 
impairment due t o the compensable lumbar s t r a i n and a g g r a v a t i o n o f 
h i s d e g e n e r a t i v e d i s c d i s e a s e . 

At h e a r i n g , s u r v e i l l a n c e tapes r e f u t e d c l a i m a n t ' s 
t e s t i m o n y . T h e r e f o r e , we agree w i t h the Referee t h a t c l a i m a n t i s 
not c r e d i b l e and we do not r e l y on h i s t e s t i m o n y . 

CONCLUSIONS OF LAW 

The Referee concluded t h a t t h e r e was no c r e d i b l e 
evidence i n d i c a t i n g c l a i m a n t was more d i s a b l e d than t h e 30 p e r c e n t 
unscheduled d i s a b i l i t y awarded by D e t e r m i n a t i o n Order. We agree. 

Whether c l a i m a n t i s permanently and t o t a l l y d i s a b l e d . 

Whether c l a i m a n t ' s p r e e x i s t i n g h e a r t c o n d i t i o n 
s h o u l d be c o n s i d e r e d when r a t i n g the e x t e n t o f h i s permanent 
d i s a b i l i t y . 

ORS 656.206(1)(a) s t a t e s t h a t " [ p l e r m a n e n t t o t a l 
d i s a b i l i t y means the l o s s , i n c l u d i n g p r e e x i s t i n g d i s a b i l i t y , of 
use or f u n c t i o n of any scheduled or unscheduled p o r t i o n o f t h e 
body which permanently i n c a p a c i t a t e s t h e worker from r e g u l a r l y 
p e r f o r m i n g work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . . ." 
(Emphasis added). 

ORS 656.214(5) p r o v i d e s t h a t : 

" [ t ] h e c r i t e r i a f o r r a t i n g o f d i s a b i l i t y s h a l l 
be the permanent l o s s o f e a r n i n g c a p a c i t y due 
t o the compensable i n j u r y . Earning c a p a c i t y 
i s the a b i l i t y t o o b t a i n and h o l d g a i n f u l 
employment i n t h e broad f i e l d o f g e n e r a l 
o c c u p a t i o n s , t a k i n g i n t o c o n s i d e r a t i o n such 
f a c t o r s as age, e d u c a t i o n , impairment and 
a d a p t a b i l i t y t o p e r f o r m a g i v e n j o b . " 

The l e g i s l a t u r e ' s f a i l u r e t o s p e c i f y t h a t permanent 
p a r t i a l d i s a b i l i t y d e t e r m i n a t i o n s may not i n c l u d e c o n s i d e r a t i o n o f 
p r e e x i s t i n g c o n d i t i o n s or diseases does not j u s t i f y a n e g a t i v e 
i m p l i c a t i o n t h a t i t i n t e n d e d t o exclude c o n s i d e r a t i o n o f a 
p r e e x i s t i n g c o n d i t i o n when the worker s u s t a i n s an i n d u s t r i a l 
i n j u r y r e s u l t i n g i n permanent p a r t i a l d i s a b i l i t y . B a r r e t t v. D & 
H D r y w a l l , 300 Or 325, 330 (1985). 

T h e r e f o r e , we must determine c l a i m a n t ' s e x t e n t o f 
d i s a b i l i t y , measured by l o s s of e a r n i n g c a p a c i t y , caused by t h e 
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i n d u s t r i a l a c c i d e n t of J u l y 9, 1985, t a k i n g i n t o c o n s i d e r a t i o n 
c l a i m a n t ' s l o s s of e a r n i n g c a p a c i t y , i f any, r e s u l t i n g from 
symptoms caused by the i n j u r y . I_d. a t 331. 

There i s no evidence, e i t h e r m edical or l a y , which 
i n d i c a t e s t h a t c l a i m a n t ' s h e a r t c o n d i t i o n was d i s a b l i n g p r i o r t o 
h i s compensable low back c o n d i t i o n . A l t h o u g h we c o n s i d e r a l l of 
c l a i m a n t ' s medical impairment, i n c l u d i n g p r e e x i s t i n g 
noncompensable d i s a b i l i t y , i n d e t e r m i n i n g whether c l a i m a n t i s 
permanently and t o t a l l y d i s a b l e d , a p r e e x i s t i n g n o n d i s a b l i n g 
c o n d i t i o n need not be c o n s i d e r e d . Weyerhaeuser Co. v. Rees, 85 Or 
App 325 (1987 ) . 

Claimant t e s t i f i e d t o s h o r t n e s s of b r e a t h on o c c a s i o n 
p r i o r t o the compensable low back c o n d i t i o n . This was not 
d i s a b l i n g . T h e r e f o r e , c l a i m a n t ' s p r e e x i s t i n g h e a r t c o n d i t i o n 
should not be c o n s i d e r e d when r a t i n g the e x t e n t of h i s permanent 
d i s a b i l i t y . 

a) I f c l a i m a n t ' s p r e e x i s t i n g h e a r t c o n d i t i o n s h o u l d not 
be c o n s i d e r e d when r a t i n g the e x t e n t of c l a i m a n t ' s permanent 
d i s a b i l i t y , , whether c l a i m a n t i s e n t i t l e d t o i n c r e a s e d permanent 
d i s a b i l i t y f o r h i s low back c o n d i t i o n . 

I n r a t i n g t h e e x t e n t of c l a i m a n t ' s unscheduled permanent 
d i s a b i l i t y , we must c o n s i d e r h i s l o s s o f e a r n i n g c a p a c i t y and 
p h y s i c a l impairment a t t r i b u t a b l e t o the compensable i n j u r y , a l o n g 
w i t h a l l of the r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s s e t f o r t h 
i n OAR 436-30-380 e t seq. We apply these r u l e s as g u i d e l i n e s , not 
as r e s t r i c t i v e mechanical f o r m u l a s . H a r w e l l v. Argonaut Insurance 
Co., 296 Or 505, 510 (1 9 8 4 ) ; F r a i j o v. Fred N. Bay News Co., 59 
Or App 260 (1982) . 

F o l l o w i n g our review o f c l a i m a n t ' s own d i s c r e d i t e d 
t e s t i m o n y , as w e l l as the medical evidence c o n c e r n i n g c l a i m a n t ' s 
compensable c o n d i t i o n , and c o n s i d e r i n g c l a i m a n t ' s p h y s i c a l 
i m p a i r m e n t , age, l i m i t e d e d u c a t i o n and work e x p e r i e n c e , and 
decreased a d a p t a b i l i t y t o l i g h t e r o c c u p a t i o n s , we conclude t h a t an 
award of 30 p e r c e n t unscheduled permanent d i s a b i l i t y a p p r o p r i a t e l y 
compensates c l a i m a n t f o r h i s compensable i n j u r y . 

ORDER 

The Referee's o r d e r dated October 20, 1987 i s a f f i r m e d . 

DAVID C. FLINT, Claimant WCB 86-08398 
Royce, et a l . , Claimant's Attorneys June 16, 1988 
Thomas Sheridan (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members C r i d e r and Johnson. 

Claimant r e q u e s t s review o f Referee S t . M a r t i n ' s o r d e r 
which upheld t he SAIF C o r p o r a t i o n ' s d e n i a l s o f c l a i m a n t ' s 
o c c u p a t i o n a l disease c l a i m f o r chemical p o i s o n i n g . We a f f i r m . 

ISSUE 

Whether c l a i m a n t ' s workplace chemical exposure was t h e 
major c o n t r i b u t i n g cause of h i s p h y s i c a l and p s y c h o l o g i c a l 
c o n d i t i o n s . 
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FINDINGS OF FACT 

Cl a i m a n t , 33 years o l d , was employed by SAIF's i n s u r e d 
as a chemical a p p l i c a t o r from September 1979 t o February 1985. 
B e g i n n i n g i n March of each year, c l a i m a n t was i n the f i e l d an 
average of 10 days per month. While i n the f i e l d , he was exposed 
t o more than 20 d i f f e r e n t h e r b i c i d e s , i n s e c t i c i d e s , f u n g i c i d e s and 
growth r e g u l a t o r s i n both g r a n u l a r and l i q u i d forms. Much o f t h e 
exposure, however, came from the l i q u i d h e r b i c i d e s 2,4-D, Trimec, 
Weedone and Roundup. Skin c o n t a c t w i t h the chemicals was 
u n a v o i d a b l e . I t f r e q u e n t l y soaked c l a i m a n t ' s c l o t h e s and covered 
h i s hands and f e e t . He a l s o i n h a l e d t h e chemical m i s t . 

A c e r t a i n c l a s s of organophosphates, i n c l u d i n g some of 
the above l i s t e d h e r b i c i d e s , cause p e r i p h e r a l neuropathy i n a 
p r o p o r t i o n of those people who use them. P e r i p h e r a l neuropathy 
r e f e r s t o the nerves t h a t t r a v e l t h r o u g h the arms and l e g s . One 
c h a r a c t e r i s t i c of organophosphate exposure i s a sensory motor 
neuropathy. 

I n the f a l l of 1984 c l a i m a n t began t o e x h i b i t a p l e t h o r a 
of symptoms. They i n c l u d e d : s e n s i t i v i t y t o sound, t h r o b b i n g 
headaches, b l u r r e d v i s i o n , p a i n and numbness of the hands, some 
lower e x t r e m i t y numbness, l a c k of c o o r d i n a t i o n , a n t e r i o r chest 
p a i n , hot and c o l d sweats ( n o c t u r n a l ) , b l o o d s h o t eyes, o o z i n g 
b l o o d from the nose and mouth, red s k i n l e s i o n s , s w e l l i n g of the 
a x i l l a e and t h r o a t , e n l a r g e d lymph nodes, c o n s t i p a t i o n and 
d i a r r h e a , blood i n h i s s t o o l , f r e q u e n t u r i n a t i o n , impotence, poor 
a p p e t i t e , g e n e r a l m a l a i s e , memory l o s s , i r r i t a b i l i t y , t e n s i o n , 
p a r a n o i a and v i o l e n t b e h a v i o r . 

Claimant became i n c r e a s i n g l y v o l a t i l e from September 
1984 u n t i l January 1985. He l e f t h i s employment i n February 
1985. His symptoms c o n t i n u e d t o worsen u n t i l May 1985, a t which 
time they began t o d i m i n i s h . C u r r e n t l y , when c l a i m a n t i s exposed 
t o c e r t a i n c h e m i c a l s , weakness, nausea and headaches r e c u r . 

P r i o r t o c l a i m a n t ' s employment w i t h SAIF's i n s u r e d , 
c l a i m a n t had a m edical h i s t o r y of d e r m a t i t i s , h y p e r t e n s i o n , a 
b l e e d i n g d i s o r d e r ( f r o m the nose and e a r s ) , a syncopal ( b l a c k o u t ) 
episode and pneumonia. 

On A p r i l 22, 1985, SAIF denied c l a i m a n t ' s c l a i m but 
s u b s e q u e n t l y e n t e r e d i n t o a s t i p u l a t e d agreement t o r e c o n s i d e r 
t h i s d e n i a l . On June 2, 1986, SAIF again denied c l a i m a n t ' s 
o c c u p a t i o n a l disease c l a i m . 

N e u r o p s y c h o l o g i c a l t e s t i n g performed i n March 1985 
r a i s e d s e r i o u s doubts c o n c e r n i n g the v a l i d i t y o f the r e s u l t s . 
There was s t r o n g evidence of a n e u r o t i c d i s o r d e r and low 
m o t i v a t i o n t o p e r f o r m w e l l . There was no evidence of o r g a n i c 
b r a i n damage. 

95 p e r c e n t of a l l organophosphate m a t e r i a l i s e x c r e t e d 
from the body w i t h i n 72 hours of exposure. A u r i n e t e s t was 
performed i n May 1985, a p p r o x i m a t e l y t h r e e months f o l l o w i n g 
c l a i m a n t ' s l a s t chemical exposure. The sample e x h i b i t e d such a 
h i g h c o n c e n t r a t i o n of 2,4-D t h a t the February 1985 exposure l e v e l 
c o n s i s t e n t w i t h known e x c r e t i o n r a t e s , would have caused c e r t a i n 
d e a t h . T h e r e f o r e , some f u r t h e r exposure f o l l o w i n g the employment 
exposure was i n d i c a t e d . .RRQ. 



C l a i m a n t ' s expansive symptom complex coupled w i t h t h e 
n e u r o p s y c h o l o g i c a l t e s t i n g and imm u n o l o g i c a l s t u d i e s were not 
c o m p a t i b l e w i t h any p h y s i c a l or p s y c h o l o g i c a l damage r e s u l t i n g 
from chemical exposure. I n s t e a d , h i s c o n d i t i o n i n d i c a t e d a 
s o m a t i z a t i o n d i s o r d e r w i t h mixed d i s t u r b a n c e of emotions, p a r a n o i d 
i d e a t i o n , and phobic r e a c t i o n s . A secondary d i a g n o s i s i n c l u d e d a 
c h r o n i c h y p e r v e n t i l a t i o n syndrome. 

A s o m a t i z a t i o n d i s o r d e r r e f e r s t o t h a t c o n d i t i o n whereby 
an i n d i v i d u a l channels e m o t i o n a l upsets i n t o p h y s i c a l symptoms. 
F r e q u e n t l y , these p h y s i c a l symptoms are accompanied by p a r a n o i a 
and phobic r e a c t i o n s . 

The r e c o r d does not i n d i c a t e t h a t t h e chemical work 
exposure was the major c o n t r i b u t i n g cause of c l a i m a n t ' s p h y s i c a l 
and p s y c h o l o g i c a l problems. The r e c o r d i n d i c a t e s t h a t c l a i m a n t 
s u f f e r e d from a s o m a t i z a t i o n d i s o r d e r . The evidence i s 
i n s u f f i c i e n t t o e s t a b l i s h t h a t t h e d i s o r d e r was caused or worsened 
by any workplace chemical exposure. 

CONCLUSIONS OF LAW 

Based upon t he t o t a l i t y of the evi d e n c e , t he Referee was 
unable t o conclude t h a t c l a i m a n t had met h i s burden o f p r o o f . 
A l t h o u g h he found t h a t t h e l a y t e s t i m o n y s u p p o r t e d t h e dangerous 
n a t u r e o f the ch e m i c a l s , t h e medical evidence d i d not e s t a b l i s h a 
cau s a l c o n n e c t i o n between t he exposure and c l a i m a n t ' s c o n d i t i o n . 

To e s t a b l i s h a compensable o c c u p a t i o n a l d i s e a s e , 
c l a i m a n t must prove t h a t h i s work a c t i v i t i e s were t he major 
c o n t r i b u t i n g cause o f e i t h e r the onset or worsening o f h i s 
dis e a s e . See ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) ; D e t h l e f s v. Hyster Co., 295 Or 
298, 310 ( 1 9 8 3 ) ; B l a k e l y v. SAIF, 89 Or App 653, 656 ( 1 9 8 8 ) . 
"Major c o n t r i b u t i n g cause" means a cause or c o m b i n a t i o n o f causes 
which c o n t r i b u t e d more t o the onset or worsening than a l l o t h e r 
causes combined. See McGarrah v. SAIF, 296 Or 145, 166 ( 1 9 8 3 ) ; 
D e t h l e f s v. Hyster Co., supra, 295 Or a t 309-310; C l a r k v. Erdman 
Meat Packing, 88 Or App 1 , 5 ( 1 9 8 7 ) . 

I n March 1985, Drs. Crossen and Weins, p s y c h o l o g i s t s , 
r e p o r t e d t h a t d i s c r e p a n c i e s i n c l a i m a n t ' s n e u r o p s y c h o l o g i c a l 
t e s t i n g r a i s e d s e r i o u s doubts about the v a l i d i t y of h i s 
performance. Furthermore, t e s t r e s u l t s r e v e a l e d low m o t i v a t i o n t o 
pe r f o r m as w e l l as p o s s i b l e . While the p s y c h o l o g i s t s 
acknowledged t he p o s s i b i l i t y o f p h y s i c a l damage due t o che m i c a l 
exposure, i n the presence o f s e r i o u s q u e s t i o n s c o n c e r n i n g 
m o t i v a t i o n and s t r o n g evidence s u g g e s t i n g a n e u r o t i c d i s o r d e r , 
t h e y diagnosed a s o m a t i z a t i o n d i s o r d e r . 

I n February 1985, Dr. D i e t z examined c l a i m a n t . He c o u l d 
not s t a t e whether or not c l a i m a n t had s u s t a i n e d damage from 
p e s t i c i d e s . 

I n A p r i l 1985, Dr. Buscher, c l i n i c a l e c o l o g i s t , examined 
c l a i m a n t . He r e p o r t e d t h a t , i n a l l p r o b a b i l i t y , c l a i m a n t had been 
i n j u r e d by p e s t i c i d e exposure. 

I n June 1985, Dr. Ginsberg, e l e c t r o p h y s i o l o g i c a l 
d i a g n o s t i c i a n , conducted "somatosensory evoked response" t e s t s 
which r e t u r n e d normal. 
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I n J u l y 1985, Dr. Bardana, i m m u n o l o g i s t , examined 
c l a i m a n t and found no t o x i c e f f e c t from c l a i m a n t ' s work 
exposures. He diagnosed somatiform d i s o r d e r w i t h c h r o n i c a n x i e t y 
a t t a c k s . The m u l t i p l i c i t y of c o m p l a i n t s a l s o supported c h r o n i c 
h y p e r v e n t i l a t i o n syndrome. 

I n August 1985, Dr. Morton, a p r o f e s s o r of e n v i r o n m e n t a l 
medicine a t the Oregon H e a l t h Sciences U n i v e r s i t y , examined 
c l a i m a n t and found t h a t h i s symptoms d i d not correspond w i t h a 
workplace chemical exposure. Although b l o o d and u r i n e t e s t s f o r 
2,4-D were p o s i t i v e , Dr. Morton c o n s i d e r e d them t o be a t 
i m p o s s i b l y h i g h l e v e l s t h r e e months post-exposure and concluded 
t h a t they must have been due t o exposures o t h e r than those a t 
c l a i m a n t ' s workplace. 

I n May 1986, Dr. Shearer, a c o n s u l t a n t i n g e n e t i c 
t o x i c o l o g y , reviewed c l a i m a n t ' s medical r e c o r d s and concluded t h a t 
h i s h e a l t h problems were r e l a t e d t o chemical p o i s o n i n g of h i s 
nervous system. Dr. Shearer h y p o t h e s i z e d t h a t the h i g h l e v e l of 
2,4-D i n c l a i m a n t ' s u r i n e was due t o c h r o n i c exposure t o 
p e s t i c i d e s . 

I n June 1986, Dr. Buscher r e p o r t e d t h a t c l a i m a n t ' s 
h e a l t h problems seemed t o be r e l a t e d t o h i s work exposure. 

I n September 1986, Dr. Bardana s u b m i t t e d a supplemental 
r e p o r t t o h i s August 1985 r e p o r t . A f t e r r e v i e w i n g the a d d i t i o n a l 
m e d i c a l i n f o r m a t i o n , he was convinced t h a t c l a i m a n t was so 
p e r s o n a l l y i n v e s t e d i n h i s obsession r e g a r d i n g p e s t i c i d e 
i n t o x i c a t i o n t h a t he c o n s c i o u s l y attempted t o d i s t o r t or 
m a n i p u l a t e the s p e c i f i c data base. Dr. Bardana found no reason t o 
suspect any t o x i c e f f e c t from c l a i m a n t ' s work exposure. 

Drs. Bardana and Morton t e s t i f i e d a t h e a r i n g t o t h e 
e f f e c t t h a t c l a i m a n t ' s chemical work exposure n e i t h e r caused nor 
worsened h i s symptom complex. Both d o c t o r s v o i c e d w e l l - r e a s o n e d 
o p i n i o n s . We f i n d t h e i r o p i n i o n s most p e r s u a s i v e . 

A f t e r c o n d u c t i n g our d_e novo review of the m e d i c a l and 
l a y e v idence, we conclude t h a t c l a i m a n t f a i l e d t o prove t h a t the 
major c o n t r i b u t i n g cause of h i s p h y s i c a l and p s y c h o l o g i c a l 
c o n d i t i o n s was h i s chemical work exposure. 

ORDER 

The Referee's J u l y 9, 1987 order i s a f f i r m e d . 

JEFFREY L. FRANCIS, Claimant WCB 86-12078 
Hayner, et a l . , Claimant's Attorneys June 16, 1988 
Foss, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members F e r r i s and C r i d e r . 

The s e l f - i n s u r e d employer r e q u e s t s review o f t h a t 
p o r t i o n of Referee Gruber's order t h a t i n c r e a s e d c l a i m a n t ' s 
unscheduled permanent d i s a b i l i t y award f o r a low back i n j u r y from 
15 p e r c e n t (48 d e g r e e s ) , as awarded by a D e t e r m i n a t i o n Order, t o 
30 p e r c e n t (96 d e g r e e s ) . Claimant c r o s s - r e q u e s t s review of t h a t 
p a r t o f t h e Referee's o r d e r t h a t r e j e c t e d h i s request f o r 
a d d i t i o n a l temporary d i s a b i l i t y compensation. We a f f i r m on b o t h 
i s s u e s . 
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ISSUES 

1. E x t e n t of unscheduled low back d i s a b i l i t y . 

2. E n t i t l e m e n t t o a d d i t i o n a l temporary d i s a b i l i t y . 

FINDINGS OF FACT 

We adopt the Referee's F i n d i n g s of Fact as our own. We 
supplement those f i n d i n g s as f o l l o w s . 

Claimant r e q u i r e s p e r i o d i c breaks d u r i n g t h e workday i n 
or d e r t o p e r f o r m h i s d r i v i n g d u t i e s . 

The March 2 1 , 1986 D e t e r m i n a t i o n Order t e r m i n a t e d 
temporary t o t a l d i s a b i l i t y b e n e f i t s as of February 17, 1986. 

As a r e s u l t of h i s compensable i n j u r y , c l a i m a n t s u f f e r s 
a permanent impairment of h i s low back i n t h e m i l d l y moderate 
range. 

CONCLUSIONS OF LAW AND OPINION 

Ext e n t o f Unscheduled Permanent P a r t i a l D i s a b i l i t y 

We a f f i r m and adopt t he Referee's c o n c l u s i o n s and 
re a s o n i n g w i t h r e g a r d t o the e x t e n t of d i s a b i l i t y i s s u e . 

Temporary T o t a l D i s a b i l i t y 

We a l s o a f f i r m and adopt the Referee's c o n c l u s i o n s and 
reas o n i n g w i t h r e g a r d t o the temporary d i s a b i l i t y i s s u e . See Nick 
L. Ward, 34 Van Natt a 1739 ( 1 9 8 4 ) ( c l a i m a n t ' s t r e a t i n g p h y s i c i a n 
f a i l e d t o i n f o r m c l a i m a n t t h a t he had r e l e a s e d him t o r e t u r n t o 
w o r k ) . 

ORDER 

The Referee's o r d e r dated May 7, 1987 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded an assessed f ee of $500 f o r 
s e r v i c e s on Board review c o n c e r n i n g the e x t e n t of permanent 
d i s a b i l i t y i s s u e , t o be p a i d by the s e l f - i n s u r e d employer. A 
c l i e n t - p a i d f e e not t o exceed $140 i s a l s o approved. 

GARY L. GILBERT, Claimant WCB 86-14534 
Pozzi, e t a l . , Claimant's Attorneys June 16, 1988 
Moscato & Byerly, Defense Attorneys Order on Review 

Reviewed by Board Members C r i d e r and F e r r i s . 

Claimant r e q u e s t s review of Referee Menashe's o r d e r 
which a f f i r m e d t h e D e t e r m i n a t i o n Order t h a t awarded no unscheduled 
permanent d i s a b i l i t y f o r a c h r o n i c r h i n i t i s c o n d i t i o n . The s o l e 
i s s u e i s e x t e n t of unscheduled d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

Cla i m a n t , a baker, had worked a p p r o x i m a t e l y 10 years f o r 
th e employer. I n January 1984, c l a i m a n t developed n a s a l symptoms, 
i n c l u d i n g c o n g e s t i o n , p r e s s u r e , p a i n and sneezing. The d i a g n o s i s 
was c h r o n i c i r r i t a n t r h i n i t i s due t o exposure t o fumes, dust and 
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o t h e r a i r b o r n e p a r t i c l e s i n t h e work p l a c e . S u r g e r y i n J u l y 1985 
i n i t i a l l y i m p r o v e d h i s c o n d i t i o n , b u t symptoms r e t u r n e d a f t e r f o u r 
weeks. C l a i m a n t m i s s e d a b o u t t h r e e weeks o f work d u r i n g h i s 
r e c o v e r y f r o m s u r g e r y . 

The s e l f - i n s u r e d e m p l o y e r d e n i e d c l a i m a n t ' s o c c u p a t i o n a l 
d i s e a s e c l a i m f o r t h e r h i n i t i s c o n d i t i o n . I n May 1986, R e f e r e e 
Menashe s e t a s i d e t h e d e n i a l , f i n d i n g t h e c l a i m c o m p e n s a b l e . 

Dr. L i p m a n , t h e t r e a t i n g e a r , nose and t h r o a t 
s p e c i a l i s t , r e l e a s e d c l a i m a n t f o r m o d i f i e d work w i t h t h e 
r e s t r i c t i o n t o a v o i d d u s t and fumes. C l a i m a n t became m e d i c a l l y 
s t a t i o n a r y on June 13, 1986. The c l a i m was c l o s e d by 
D e t e r m i n a t i o n O r d e r on J u l y 2 1 , 1986 w i t h no p e r m a n e n t d i s a b i l i t y 
a w a r d . 

At t h e t i m e o f h e a r i n g , c l a i m a n t was w o r k i n g p r i m a r i l y 
as an oven man f o r t h e e m p l o y e r . He was w o r k i n g a p p r o x i m a t e l y 
s e v e n h o u r s p e r day.. A p p r o x i m a t e l y f i v e o f t h o s e h o u r s were s p e n t 
i n a c t u a l oven w o r k , w h i l e t h e r e s t o f t h e s h i f t i n v o l v e d s c a l i n g , 
m i x i n g and r o l l i n g . C l a i m a n t was i n s t r u c t e d by h i s s u p e r v i s o r s 
and t r e a t i n g p h y s i c i a n t o wear a r e s p i r a t o r y mask a t w o r k . 
However, he w o u l d n o t wear t h e mask d u r i n g oven w o r k , even t h o u g h 
a i r b o r n e p a r t i c l e s a r e p r e s e n t i n t h e w o r k p l a c e . 

C l a i m a n t c o n t i n u e d t o s u f f e r n a s a l c o n g e s t i o n and p a i n 
w i t h o c c a s i o n a l b l e e d i n g e p i s o d e s . He t a k e s m e d i c a t i o n d a i l y f o r 
t h e c o n d i t i o n . He a l s o e x p e r i e n c e s o c c a s i o n a l e n e r g y l o s s . He 
has m i s s e d a few days o f work due t o h i s n a s a l c o n d i t i o n . H i s 
c o n d i t i o n i m p r o v e s when he t a k e s t i m e o f f f r o m w o r k . 

We a r e u n a b l e t o f i n d t h a t c l a i m a n t has s u s t a i n e d any 
pe r m a n e n t i m p a i r m e n t f r o m h i s c o m p e n s a b l e r h i n i t i s c o n d i t i o n . 

CONCLUSIONS AND OPINION 

The c r i t e r i o n f o r r a t i n g u n s c h e d u l e d p e r m a n e n t 
d i s a b i l i t y i s t h e p e r m a n e n t l o s s o f e a r n i n g c a p a c i t y due t o t h e 
co m p e n s a b l e i n j u r y o r c o n d i t i o n . ORS 6 5 6 . 2 1 4 ( 5 ) , 656.804. I n 
d e t e r m i n i n g t h e l o s s o f e a r n i n g c a p a c i t y , we c o n s i d e r , i n t e r a l i a , 
m e d i c a l and l a y e v i d e n c e o f p h y s i c a l i m p a i r m e n t r e s u l t i n g f r o m t h e 
com p e n s a b l e i n j u r y o r c o n d i t i o n . 

H e r e , c l a i m a n t c l e a r l y s u f f e r s o c c u p a t i o n a l , n a s a l 
symptoms w h i c h i m p a i r h i s e a r n i n g c a p a c i t y ; h o w e v e r , t h e r e i s 
i n s u f f i c i e n t e v i d e n c e t h a t t h e i m p a i r m e n t i s p e r m a n e n t . 
Dr. L i p m a n , c l a i m a n t ' s t r e a t i n g p h y s i c i a n , w r o t e on June 13, 1986 
t h a t c l a i m a n t w o u l d c o n t i n u e t o s u f f e r a d e g r e e o f c h r o n i c n a s a l 
c o n g e s t i o n , b u t t h a t no p e r m a n e n t i m p a i r m e n t w o u l d r e s u l t . Lipman 
l a t e r a dded, on O c t o b e r 14, 1986 t h a t c l a i m a n t c o u l d i m p r o v e h i s 
c o n d i t i o n by e i t h e r w e a r i n g a r e s p i r a t o r y mask a t work o r w o r k i n g 
away f r o m d u s t o r fumes. C l a i m a n t n e v e r t h e l e s s r e f u s e s t o wear 
t h e mask t h r o u g h o u t h i s work s h i f t , e x p o s i n g h i m s e l f t o a i r b o r n e 
p a r t i c l e s . 

I f c l a i m a n t had worn t h e mask as i n s t r u c t e d and 
c o n t i n u e d t o s u f f e r n a s a l symptoms, i t w o u l d have been e v i d e n t 
t h a t he i s u n a b l e t o work a r o u n d d u s t o r fumes, r e f l e c t i n g a 
p e r m a n e n t i m p a i r m e n t and l o s s o f e a r n i n g c a p a c i t y . However, 
c l a i m a n t ' s r e f u s a l t o wear t h e mask p r e c l u d e s any s u c h f i n d i n g . 
C o n s e q u e n t l y , we c o n c l u d e t h a t c l a i m a n t has s u s t a i n e d no p e r m a n e n t 
d i s a b i l i t y f r o m h i s c o m p e n s a b l e r h i n i t i s c o n d i t i o n . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d June 19, 1987 i s a f f i r m e d . 
The B o a r d a p p r o v e s a c l i e n t - p a i d f e e n o t t o ex c e e d $100. 

RAYMOND P. 60DAIRE, Claimant WCB 86-16907 
Debra Ann Kronenberg, Claimant's Attorney June 16, 1988 
Rankin, e t a l . , Defense Attorneys Order on Review 

Reviewed by Bo a r d Members C r i d e r and F e r r i s . 

The i n s u r e r r e q u e s t s r e v i e w o f R e f e r e e M u l d e r ' s o r d e r 
t h a t s e t a s i d e i t s p a r t i a l d e n i a l r e l a t i n g t o c l a i m a n t ' s n e c k . 

ISSUE 

Whether t h e i n d u s t r i a l a c c i d e n t o f J a n u a r y 2, 1986 
co m p e n s a b l y w o r s e n e d c l a i m a n t ' s p r e e x i s t i n g neck c o n d i t i o n . 

FINDINGS OF FACT 

B e f o r e g o i n g t o work f o r t h e e m p l o y e r , c l a i m a n t i n j u r e d 
h i s neck on t h r e e o c c a s i o n s . The f i r s t i n j u r y o c c u r r e d i n t h e 
l a t e 1960s and r e s u l t e d i n t h e s u r g i c a l f u s i o n o f C5-6. The 
sec o n d i n j u r y o c c u r r e d i n 1972 and r e s u l t e d i n t h e s u r g i c a l f u s i o n 
o f C6-7. The t h i r d i n j u r y , a s t r a i n o f t h e n e c k , o c c u r r e d i n 
1979. T h i s i n j u r y was t r e a t e d c o n s e r v a t i v e l y and r e q u i r e d no 
f u r t h e r s u r g e r y . 

On J a n u a r y 2, 1986, c l a i m a n t i n j u r e d h i s l o w b a c k , m i d 
back and l e f t arm w h i l e w o r k i n g as a cook f o r t h e e m p l o y e r when he 
l i f t e d a heavy pan w i t h a l a r g e t u r k e y i n i t . C l a i m a n t t r e a t e d 
i n i t i a l l y w i t h Dr. F r e i s t a t , an o s t e o p a t h , who d i a g n o s e d a l u m b a r 
s t r a i n and p r e s c r i b e d c o n s e r v a t i v e t r e a t m e n t . C l a i m a n t e x p r e s s e d 
no neck c o m p l a i n t s t o Dr. F r e i s t a t . 

C l a i m a n t t h e n t r a n s f e r r e d h i s c a r e t o Dr. B a c h h u b e r , an 
o r t h o p e d i c s u r g e o n . Dr. Bachhuber n o t e d p a i n i n c l a i m a n t ' s l o w 
b a c k , b e t w e e n t h e s h o u l d e r b l a d e s and t h e l e f t e l b o w a r e a . Dr. 
Bachhuber p r o v i d e d t r e a t m e n t f o r c l a i m a n t ' s c o n d i t i o n s w h i c h 
i n c l u d e d i n j e c t i o n s i n c l a i m a n t ' s l e f t e l b o w . He d i a g n o s e d t h e 
el b o w c o n d i t i o n as b i c i p i t a l t e n d i n i t i s o r l a t e r a l e p i c o n d y l i t i s . 
C l a i m a n t e x p r e s s e d no neck c o m p l a i n t s t o Dr. B a c h h u b e r . Dr. 
Bachhuber d e c l a r e d c l a i m a n t m e d i c a l l y s t a t i o n a r y i n l a t e A p r i l 
1986 and r a t e d h i s i m p a i r m e n t a t z e r o . 

On O c t o b e r 2 1 , 1986, c l a i m a n t began t r e a t i n g w i t h 
Dr. Mason, a n e u r o s u r g e o n , w i t h c o m p l a i n t s o f l o w back and neck 
p a i n . I n J a n u a r y 1987, t h e i n s u r e r i s s u e d a p a r t i a l d e n i a l 
r e l a t i n g t o c l a i m a n t ' s neck c o n d i t i o n . I n A p r i l 1987, Dr. Mason 
o p i n e d t h a t c l a i m a n t ' s neck c o m p l a i n t s were r e l a t e d t o t h e t u r k e y 
l i f t i n g i n c i d e n t . A b o u t a week l a t e r , a f t e r r e v i e w i n g c l a i m a n t ' s 
e n t i r e m e d i c a l f i l e and n o t i n g t h e absence o f neck c o m p l a i n t s 
a f t e r t h e t u r k e y l i f t i n g i n c i d e n t , Dr. Mason o p i n e d t h a t c l a i m a n t 
had n o t i n j u r e d h i s neck by l i f t i n g t h e t u r k e y . He s i g n e d a 
s t a t e m e n t t o t h i s e f f e c t p r e p a r e d by c o u n s e l f o r t h e i n s u r e r . 
A b o u t a week l a t e r , i n a l e t t e r t o c l a i m a n t ' s a t t o r n e y , Dr. Mason 
r e v e r s e d h i s o p i n i o n a g a i n , s t a t i n g t h a t t h e t u r k e y l i f t i n g 
i n c i d e n t " c o u l d have a g g r a v a t e d t h e c e r v i c a l d i s c o g e n i c p a i n . " 

The i n d u s t r i a l a c c i d e n t o f J a n u a r y 2, 1986 d i d n o t 
m a t e r i a l l y a f f e c t o r w o r s e n c l a i m a n t ' s p r e e x i s t i n g neck c o n d i t i o n . 
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OPINION AND CONCLUSIONS 

I n o r d e r t o overcome t h e i n s u r e r ' s p a r t i a l d e n i a l o f h i s 
neck c o n d i t i o n , c l a i m a n t has t h e b u r d e n o f p r o v i n g t h a t t h e 
i n d u s t r i a l a c c i d e n t i n J a n u a r y 1986 was a m a t e r i a l c o n t r i b u t i n g 
c a u se o f a w o r s e n i n g o f h i s p r e e x i s t i n g neck c o n d i t i o n . S k i n n e r 
v. SAIF, 66 Or App 467, 470 ( 1 9 8 4 ) . We c o n c l u d e t h a t c l a i m a n t has 
f a i l e d t o c a r r y t h i s b u r d e n f o r t h e f o l l o w i n g r e a s o n s . 

F i r s t , c l a i m a n t r e p o r t e d no neck symptoms u n t i l n i n e and 
a h a l f months a f t e r t h e i n d u s t r i a l a c c i d e n t . T h i s f a c t i n d i c a t e s 
t h a t t h e i n d u s t r i a l a c c i d e n t d i d n o t a f f e c t h i s n e c k . C l a i m a n t 
a t t e m p t e d t o e x p l a i n t h e absence o f neck c o m p l a i n t s by t e s t i f y i n g 
t h a t when he c o m p l a i n e d o f l e f t arm p a i n , he meant p a i n f r o m h i s 
neck down h i s l e f t arm. We r e j e c t e d t h i s t e s t i m o n y i n a r r i v i n g a t 
o u r f i n d i n g s o f f a c t because we f o u n d i t i m p l a u s i b l e t h a t c l a i m a n t 
w o u l d n o t have e x p l a i n e d t h i s t o t h e e a r l i e r t r e a t i n g d o c t o r s , 
e s p e c i a l l y Dr. B a c h h u b e r , who r e n d e r e d s p e c i f i c t r e a t m e n t f o r 
c l a i m a n t ' s l e f t arm c o m p l a i n t s . 

Second, c l a i m a n t ' s neck had been i n j u r e d t h r e e t i m e s 
p r i o r t o t h e i n d u s t r i a l i n j u r y and he had u n d e r g o n e s u r g e r y on two 
o c c a s i o n s . The r e s i d u a l e f f e c t s o f t h e s e i n j u r i e s and s u r g e r i e s , 
w h i c h can n a t u r a l l y be e x p e c t e d t o f l a r e - u p o c c a s i o n a l l y , p r o v i d e 
a p l a u s i b l e n o n compensable a l t e r n a t i v e e x p l a n a t i o n f o r c l a i m a n t ' s 
O c t o b e r 1986 neck c o m p l a i n t s . 

T h i r d , Dr. Mason's o p i n i o n t o t h e e f f e c t t h a t t h e 
i n d u s t r i a l a c c i d e n t " c o u l d have a g g r a v a t e d [ c l a i m a n t ' s ] c e r v i c a l 
d i s c o g e n i c p a i n " i s n o t c o n v i n c i n g . The p h r a s e " c o u l d h ave" 
i n d i c a t e s t h a t Dr. Mason was s p e c u l a t i n g a b o u t t h e c a u s a l r e l a t i o n 
b e t w e e n t h e i n d u s t r i a l a c c i d e n t and t h e neck c o m p l a i n t s r a t h e r 
t h a n s t a t i n g an o p i n i o n based upon m e d i c a l p r o b a b i l i t y . T h i s 
i m p r e s s i o n i s r e i n f o r c e d by t h e i n c o n s i s t e n t o p i n i o n s w h i c h 
p r e c e d e d t h e most r e c e n t o p i n i o n . 

For t h e above r e a s o n s , we c o n c l u d e t h a t t h e i n s u r e r ' s 
p a r t i a l d e n i a l s h o u l d be u p h e l d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 27, 1987 i s r e v e r s e d . The 
i n s u r e r ' s p a r t i a l d e n i a l d a t e d J a n u a r y 13, 1987 i s r e i n s t a t e d and 
u p h e l d . A c l i e n t - p a i d f e e o f up t o $105 i s a u t h o r i z e d f o r 
s e r v i c e s on Board r e v i e w . 

ALVA P. HOGAN, Claimant WCB 86-09174 
Olson Law Firm, Claimant's Attorney June 16, 1988 
Roberts, et a l . , Defense Attorneys Order on Review 

Reviewed by B o a r d Members C r i d e r and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e H o w e l l ' s o r d e r t h a t 
u p h e l d t h e i n s u r e r ' s p a r t i a l d e n i a l o f c l a i m a n t ' s c u r r e n t 
c h i r o p r a c t i c t r e a t m e n t r e l a t i n g t o h e r l o w back and r i g h t l e g 
c o n d i t i o n . We a f f i r m . 

ISSUES 

1 . P r o p r i e t y o f t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s 
c u r r e n t c h i r o p r a c t i c t r e a t m e n t s p u r s u a n t t o OAR 4 3 6 - 1 0 - 0 6 0 ( 2 ) . 
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2. R e a s o n a b l e n e s s and n e c e s s i t y o f c l a i m a n t ' s c u r r e n t 
c h i r o p r a c t i c t r e a t m e n t s . 

FINDINGS OF FACT 

C l a i m a n t , 77 y e a r s o l d on t h e d a t e o f h e a r i n g , was 
c o m p e n s a b l y i n j u r e d on November 30, 1985 when she s l i p p e d and f e l l 
i n t h e e m p l o y e r ' s p a r k i n g l o t . She r e c e i v e d emergency t r e a t m e n t 
f o r w hat was d i a g n o s e d as a f r a c t u r e o f t h e r i g h t p e l v i s . 

Dr. B r u s t , a m e d i c a l d o c t o r , assumed c l a i m a n t ' s c a r e . 
Over t h e n e x t t h r e e - a n d - o n e - h a l f months c l a i m a n t i m p r o v e d , b u t she 
c o n t i n u e d t o c o m p l a i n o f p e l v i c p a i n and h e a d a c h e s . On March 26, 
1986, she f i r s t t o l d Dr. B r u s t o f s a c r o i l i a c d i s c o m f o r t . 
Dr. B r u s t f o u n d t h a t c l a i m a n t sto'od on e i t h e r l e g w i t h o u t 
a s s i s t a n c e o r d i f f i c u l t y , she w a l k e d w i t h o u t a l i m p , h i p a b d u c t i o n 
c a u s e d no d i s c o m f o r t and she had a good r a n g e o f low back m o t i o n . 
Dr. B r u s t a n t i c i p a t e d t h a t c l a i m a n t c o u l d r e t u r n t o m o d i f i e d work 
w i t h t h e e m p l o y e r on a b o u t A p r i l 1 , 1986. 

On December 28, 1985, c l a i m a n t began s e e i n g 
Dr. S c h u b e r t , a c h i r o p r a c t o r , f o r l o w back and r i g h t l e g p a i n . 
Dr. S c h u b e r t d i a g n o s e d s a c r o i l i a c s p r a i n / s u b l u x a t i o n and he 
t r e a t e d h e r f o r t h a t c o n d i t i o n w i t h m a n i p u l a t i o n s and u l t r a s o u n d . 

Because c l a i m a n t d i s a g r e e d w i t h Dr. B r u s t ' s o p i n i o n t h a t 
she c o u l d r e t u r n t o m o d i f i e d work on A p r i l 1 , 1986, she c h a nged 
a t t e n d i n g p h y s i c i a n s t o Dr. Heder, a m e d i c a l d o c t o r , on March 3 1 , 
1986 . 

On A p r i l 7, 1986, c l a i m a n t was e x a mined by BBV M e d i c a l 
S e r v i c e s . C l a i m a n t t h e n had e p i s o d i c r i g h t l o w back and b u t t o c k 
d i s c o m f o r t . D i a g n o s e s w e r e : h e a l i n g f r a c t u r e s o f t h e r i g h t 
p e l v i s ; o s t e o p o r o s i s o f t h e l u m b a r s p i n e ; and c o n t u s i o n and 
d e g e n e r a t i v e a r t h r i t i s o f t h e s a c r o i l i a c j o i n t s . C l a i m a n t was n o t 
c o n s i d e r e d m e d i c a l l y s t a t i o n a r y . M i l d p h y s i c a l t h e r a p y was 
recommended. 

On June 19, 1986, t h e i n s u r e r d e n i e d f u r t h e r 
c h i r o p r a c t i c t r e a t m e n t s on t h e b a s i s t h a t c l a i m a n t had s e l e c t e d 
Dr. Heder as h e r a t t e n d i n g p h y s i c i a n and she c o u l d have o n l y one 
a t t e n d i n g p h y s i c i a n a t a t i m e . The i n s u r e r a l s o n o t e d t h a t 
Dr. Heder f e l t t h a t a d d i t i o n a l c h i r o p r a c t i c t r e a t m e n t was n o t 
r e a s o n a b l e and n e c e s s a r y . 

C l a i m a n t c o n t i n u e d t o t r e a t w i t h Dr. Heder u n t i l l a t e 
J u l y 1986. On J u l y 28, 1986, he i n d i c a t e d t h a t c l a i m a n t was 
m e d i c a l l y s t a t i o n a r y and t h a t she c o u l d r e t u r n t o m o d i f i e d w o r k 
b e i n g o f f e r e d t o h e r by t h e e m p l o y e r . C l a i m a n t , h o w e v e r , d i d n o t 
f e e l c a p a b l e o f r e t u r n i n g t o w o r k . C o n s e q u e n t l y , she changed 
a t t e n d i n g p h y s i c i a n s t o Dr. Knox, a n e u r o l o g i s t . 

Dr. Knox d i a g n o s e d a h o s t o f p o s s i b l e p r o b l e m s . He 
r e p o r t e d t h a t c l a i m a n t c o u l d n o t w o r k . He c o n t i n u e d t o f o l l o w h e r 
t o t h e d a t e o f h e a r i n g . 

D u r i n g t h e t i m e c l a i m a n t t r e a t e d w i t h Dr. Heder and w i t h 
Dr. Knox, she c o n t i n u e d c h i r o p r a c t i c t r e a t m e n t s w i t h 
Dr. S c h u b e r t . On J a n u a r y 10, 1987, Dr. S c h u b e r t p e r f o r m e d a 
" c l o s i n g e x a m i n a t i o n " and t e r m i n a t e d c h i r o p r a c t i c t r e a t m e n t . 

Dr. S c h u b e r t ' s t r e a t m e n t p r o v i d e d t e m p o r a r y r e l i e f f r o m 
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h i p , p e l v i s , u p p e r back and neck p a i n . T h a t r e l i e f l a s t e d a 
c o u p l e o f d a y s , d e p e n d i n g upon c l a i m a n t ' s a c t i v i t i e s . 
Dr. S c h u b e r t ' s t r e a t m e n t s were p a l l i a t i v e n o t c u r a t i v e . A f t e r 
Dr. S c h u b e r t s t o p p e d t r e a t i n g h e r , c l a i m a n t o c c a s i o n a l l y 
e x p e r i e n c e d i n c r e a s e d p a i n w h i c h she c o n t r o l l e d w i t h m e d i c a t i o n . 
C l a i m a n t had n o t r e t u r n e d t o work as o f t h e d a t e o f h e a r i n g . 

CONCLUSIONS OF LAW AND OPINION 

P r o p r i e t y o f t h e D e n i a l 

The R e f e r e e f o u n d t h a t , p u r s u a n t t o OAR 4 3 6 - 1 0 - 0 6 0 ( 2 ) 
( f o r m e r l y OAR 4 3 6 - 6 9 - 4 0 1 ( 2 ) ) , Dr. S c h u b e r t ' s f e e s were n o t 
p a y a b l e . The r u l e p r o v i d e s : 

"The p a t i e n t may have o n l y one a t t e n d i n g 
p h y s i c i a n a t a t i m e . T r e a t m e n t by o t h e r 
p h y s i c i a n s s h a l l be a t t h e r e q u e s t o f t h e 
a t t e n d i n g p h y s i c i a n who s h a l l p r o m p t l y 
n o t i f y t h e i n s u r e r o f t h e r e q u e s t . Fees 
f o r t r e a t m e n t by more t h a n one p h y s i c i a n a t 
t h e same t i m e a r e p a y a b l e o n l y when t h e 
m e d i c a l c o n d i t i o n s p r e s e n t a r e r e l a t e d t o 
t h e t r e a t m e n t o f t h e compe n s a b l e i n j u r y o r 
i l l n e s s and a r e s u f f i c i e n t l y d i f f e r e n t t h a t 
s e p a r a t e m e d i c a l s k i l l s a r e needed f o r 
p r o p e r t r e a t m e n t . " (Emphasis a d d e d ) 

The r u l e has been a p p r o v e d by t h e c o u r t s . Kemp v. 
W o r k e r s ' Comp. D e p t . , 65 Or App 659, 669 ( 1 9 8 3 ) , m o d i f i e d 67 Or 
App 270, r e v den 297 Or 227 ( 1 9 8 4 ) . 

C l a i m a n t ' s a t t e n d i n g p h y s i c i a n i n t h i s c a s e was 
Dr. B r u s t u n t i l she changed t o Dr. Heder; Dr. Heder u n t i l she 
changed t o Dr. Knox; and Dr. Knox up t o t h e d a t e o f h e a r i n g . None 
o f c l a i m a n t ' s a t t e n d i n g p h y s i c i a n ' s r e q u e s t e d t r e a t m e n t o f h e r by 
Dr. S c h u b e r t . T h e r e f o r e , i n a c c o r d a n c e w i t h OAR 4 3 6 - 1 0 - 0 6 0 ( 2 ) , 
t h e i n s u r e r ' s d e n i a l i s p r o p e r . 

C l a i m a n t n e v e r t h e l e s s a r g u e s t h a t Dr. S c h u b e r t ' s 
t r e a t m e n t r e q u i r e s s e p a r a t e and d i s t i n c t m e d i c a l s k i l l s a p a r t f r o m 
t h o s e o f h e r t r e a t i n g p h y s i c i a n and t h a t , t h e r e f o r e , h i s t r e a t m e n t 
i s c o m p e n s a b l e under t h e r u l e . We n o t e i n t h i s r e g a r d t h a t t h e 
q u e s t i o n under t h e r u l e i s w h e t h e r c l a i m a n t has " m e d i c a l 
c o n d i t i o n s p r e s e n t [ t h a t ] a r e ... s u f f i c i e n t l y d i f f e r e n t " so t h a t 
" s e p a r a t e m e d i c a l s k i l l s a r e needed f o r p r o p e r t r e a t m e n t . " 
C l a i m a n t ' s a r g u m e n t f o c u s e s on t h e need f o r s e p a r a t e m e d i c a l 
s k i l l s w i t h o u t n o t i n g t h e need t o p r o v e " d i f f e r e n t " m e d i c a l 
c o n d i t i o n s r e q u i r e m e n t t r e a t m e n t . However, we do n o t r e a c h t h i s 
q u e s t i o n because o f o u r t h r e s h o l d d e t e r m i n a t i o n t h a t c l a i m a n t ' s 
a t t e n d i n g p h y s i c i a n s d i d n o t r e q u e s t t r e a t m e n t by Dr. S c h u b e r t . 

R e a s o n a b l e n e s s and N e c e s s i t y o f T r e a t m e n t 

C l a i m a n t a r g u e s on r e v i e w t h a t t h e c h i r o p r a c t i c s e r v i c e s 
were r e a s o n a b l e and n e c e s s a r y . Our c o n c l u s i o n above c o n c e r n i n g 
a p p l i c a t i o n o f OAR 4 3 6 - 1 0 - 0 6 0 ( 2 ) r e n d e r s t h i s q u e s t i o n moot. We 
n e v e r t h e l e s s a d d r e s s t h i s i s s u e f o r p u r p o s e s o f f u t u r e r e v i e w . 

C l a i m a n t has t h e b u r d e n o f p r o v i n g t h e r e a s o n a b l e n e s s 
and n e c e s s i t y o f t h e c h i r o p r a c t i c t r e a t m e n t s . SAIF v. B e l c h e r , 71 
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Or App 502 ( 1 9 8 4 ) . Dr. S c h u b e r t ' s t r e a t m e n t s were p a l l i a t i v e . 
When p a l l i a t i v e t r e a t m e n t s r e d u c e a c l a i m a n t ' s p a i n and e n a b l e h e r 
t o work t h e y a r e c o n s i d e r e d r e a s o n a b l e and n e c e s s a r y . West v. 
SAIF, 74 Or App 317, 321 ( 1 9 8 5 ) . However, c o n s i d e r i n g c l a i m a n t ' s 
c o n t i n u i n g s t a t e o f unemployment, t h e t r e a t m e n t s h e r e have n o t 
e n a b l e d h e r t o w o r k . Jose Y b a r r a , 40 Van N a t t a 5, 7 ( 1 9 8 8 ) . I n 
a d d i t i o n , c l a i m a n t ' s c u r r e n t a t t e n d i n g p h y s i c i a n , Dr. Knox, was 
u n a b l e t o e x p r e s s an o p i n i o n as t o t h e a p p r o p r i a t e n e s s o f f u r t h e r 
c h i r o p r a c t i c c a r e . F u r t h e r , c l a i m a n t went f o r t h e t h r e e m onths 
p r i o r t o h e a r i n g w i t h o u t r e c e i v i n g c h i r o p r a c t i c t r e a t m e n t s . We 
c o n c l u d e t h a t Dr. S c h u b e r t ' s c h i r o p r a c t i c t r e a t m e n t s a r e n o t 
r e a s o n a b l e and n e c e s s a r y i n r e l a t i o n t o c l a i m a n t ' s November 1985 
i n j u r y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 29, 1987, as amended 
May 1 , 1987, i s a f f i r m e d . A c l i e n t - p a i d f e e n o t t o e x c e e d $110 i s 
a p p r o v e d . 

DONNA J. RUSSELL, Claimant WCB 87-05486 
Mai agon & Moore, Claimant's Attorneys June 16, 1988 
E. Jay Perry, Defense Attorney Order on Review 

Reviewed by Bo a r d Members F e r r i s and C r i d e r . 

The i n s u r e r r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
B a k e r ' s o r d e r t h a t : ( 1 ) i n c r e a s e d c l a i m a n t ' s award o f u n s c h e d u l e d 
p e r m a n e n t p a r t i a l d i s a b i l i t y f o r h e r l e f t s h o u l d e r f r o m t h e 10 
p e r c e n t (32 d e g r e e s ) g r a n t e d by D e t e r m i n a t i o n O r d e r t o 20 p e r c e n t 
(64 d e g r e e s ) ; ( 2 ) i n c l u d e d a t t e n d a n c e bonus e a r n i n g s i n t h e 
c o m p u t a t i o n o f t h e r a t e o f c l a i m a n t ' s t e m p o r a r y t o t a l d i s a b i l i t y 
c o m p e n s a t i o n ; and ( 3 ) a s s e s s e d p e n a l t i e s and a t t o r n e y f e e s f o r t h e 
i n s u r e r ' s a l l e g e d l y u n r e a s o n a b l e c a l c u l a t i o n o f t h e r a t e o f 
c l a i m a n t ' s t e m p o r a r y t o t a l d i s a b i l i t y c o m p e n s a t i o n . W i t h h e r 
r e s p o n d e n t ' s b r i e f , c l a i m a n t s u b m i t s an e x h i b i t n o t p r e v i o u s l y 
i n t r o d u c e d . We t r e a t t h i s s u b m i s s i o n as a r e q u e s t f o r remand. 
See J udy A. B r i t t o n , 37 Van N a t t a 1262 ( 1 9 8 5 ) . 

ISSUES 

1 . Remand t o a l l o w r e c e i p t o f t h e e x h i b i t s u b m i t t e d 
w i t h c l a i m a n t ' s b r i e f on Bo a r d r e v i e w . 

2. The e x t e n t o f u n s c h e d u l e d p e r m a n e n t p a r t i a l 
d i s a b i l i t y f o r c l a i m a n t ' s l e f t s h o u l d e r . 

3. The c o r r e c t r a t e o f c l a i m a n t ' s t e m p o r a r y t o t a l 
d i s a b i l i t y c o m p e n s a t i o n . 

4. P e n a l t i e s and a t t o r n e y f e e s f o r i m p r o p e r c a l c u l a t i o n 
o f t h e r a t e o f c l a i m a n t ' s t e m p o r a r y t o t a l d i s a b i l i t y c o m p e n s a t i o n . 

FINDINGS OF FACT 

C l a i m a n t began w o r k i n g f o r t h e e m p l o y e r i n 1979 and 
p e r f o r m e d a v a r i e t y o f j o b s . D u r i n g most o f 1986, c l a i m a n t was 
p a i d on a s a l a r y b a s i s . As o f December 1 , 1986, h o w e v e r , t h e 
e m p l o y e r began p a y i n g h e r on an h o u r l y b a s i s . 
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On March 12, 1987, c l a i m a n t s o u g h t emergency m e d i c a l 
t r e a t m e n t f o r l e f t s h o u l d e r p a i n . The emergency room p h y s i c i a n 
d i a g n o s e d o s t e o l y s i s o f t h e l e f t d i s t a l c l a v i c l e and r e f e r r e d 
c l a i m a n t t o Dr. S c h a c k n e r , an o r t h o p e d i c s u r g e o n f o r t r e a t m e n t . 

C l a i m a n t f i l e d a c l a i m f o r her c o n d i t i o n on March 19, 
1987, w h i c h was l a t e r a c c e p t e d by t h e i n s u r e r . She l e f t work due 
t o h e r c o n d i t i o n on March 24, 1987. B e f o r e l e a v i n g w o r k , c l a i m a n t 
r e g u l a r l y w o r k e d f i v e days p e r week, e i g h t h o u r s p e r day. I n 
a d d i t i o n , she worked an a v e r a g e o f 2.36 h o u r s p e r week o f o v e r t i m e 
b e t w e e n December 1 , 1986 and March 24, 1987. C l a i m a n t a l s o 
r e c e i v e d an " a t t e n d a n c e bonus" o f $75 i n her paycheck f o r e v e r y 
month i n w h i c h she d i d n o t m i s s work due t o i l l n e s s , i n j u r y o r 
o t h e r p e r s o n a l r e a s o n . The p u r p o s e o f t h e bonus was t o p r o v i d e an 
i n c e n t i v e f o r w o r k e r s t o be a t work e v e r y s c h e d u l e d s h i f t . 
C l a i m a n t r e c e i v e d t h i s bonus i n December 1986 and F e b r u a r y 1987, 
b u t d i d n o t r e c e i v e i t i n J a n u a r y 1987 because she m i s s e d work due 
t o i l l n e s s o r i n March 1987 because she m i s s e d work due t o h e r 
c ompensable l e f t s h o u l d e r c o n d i t i o n . The a t t e n d a n c e bonus s y s t e m 
had been i n p l a c e f o r a c o n s i d e r a b l e p e r i o d b e f o r e December 1986, 
b u t no e v i d e n c e r e g a r d i n g c l a i m a n t ' s r e c e i p t o f t h e bonus was 
p r e s e n t e d f o r e a r l i e r m o n ths. The i n s u r e r computed t h e r a t e o f 
c l a i m a n t ' s t e m p o r a r y t o t a l d i s a b i l i t y c o m p e n s a t i o n w i t h o u t 
c o n s i d e r i n g c l a i m a n t ' s o v e r t i m e h o u r s o r her r e c e i p t o f a t t e n d a n c e 
b o n u s e s . 

A f t e r e v a l u a t i n g c l a i m a n t ' s c o n d i t i o n , Dr. Schachner 
recommended t h a t c l a i m a n t u n d e r g o s u r g i c a l r e s e c t i o n o f t h e d i s t a l 
end o f t h e c l a v i c l e . C l a i m a n t r e j e c t e d t h i s t r e a t m e n t a p p r o a c h 
because she was a f r a i d t h a t t h e o p e r a t i o n m i g h t n o t i m p r o v e h e r 
c o n d i t i o n and m i g h t worsen i t . 

I n A p r i l 1987, c l a i m a n t was examined by Dr. F i l a r s k i , an 
o r t h o p e d i c s u r g e o n . He recommended e i t h e r c o r t i s o n e i n j e c t i o n s o r 
s u r g i c a l r e s e c t i o n o f t h e d i s t a l end o f t h e c l a v i c l e . I n J u l y 
1987, Dr. Schachner r e p o r t e d t h a t c l a i m a n t had r e j e c t e d c o r t i s o n e 
i n j e c t i o n s and c o n t i n u e d t o r e j e c t s u r g e r y . Because no f u r t h e r 
c u r a t i v e t r e a t m e n t was p o s s i b l e i n l i g h t o f c l a i m a n t ' s r e j e c t i o n 
o f t h e m o d a l i t i e s recommended, Dr. Schachner d e c l a r e d c l a i m a n t 
m e d i c a l l y s t a t i o n a r y and r a t e d h e r i m p a i r m e n t as m i n i m a l . 

W i t h o u t c o r t i s o n e o r s u r g i c a l t r e a t m e n t , c l a i m a n t i s 
l i m i t e d t o l i g h t work w h i c h does n o t i n v o l v e r e p e t i t i v e m o t i o n 
above h e r s h o u l d e r s o r l i f t i n g o r c a r r y i n g w i t h h e r arm away f r o m 
her s i d e . The c l a i m was c l o s e d by D e t e r m i n a t i o n O r d e r d a t e d 
A u g u s t 17, 1987 w i t h a 10 p e r c e n t u n s c h e d u l e d a w a r d . T h e r e i s a 
s t r o n g p r o b a b i l i t y t h a t s u r g e r y w o u l d r e s u l t i n t h e c o m p l e t e 
r e s o l u t i o n o f c l a i m a n t ' s symptoms and w o u l d a l l o w h e r t o work 
w i t h o u t l i m i t a t i o n s o r r e s t r i c t i o n s . 

C l a i m a n t was 34 y e a r s o l d a t t h e t i m e o f t h e h e a r i n g , i s 
a h i g h s c h o o l g r a d u a t e and has c o m p l e t e d two y e a r s o f c o l l e g e . 
B e f o r e w o r k i n g f o r t h e e m p l o y e r , c l a i m a n t had worked as an 
e l e c t r i c a l p a r t s d e l i v e r y p e r s o n , a s h o r t o r d e r c o o k , a b a k e r and 
b a k e r y s t o r e manager. The e m p l o y e r m a n u f a c t u r e s i n t e r i o r w a l l 
p a n e l i n g and p r e f a b r i c a t e d f e n c i n g m a t e r i a l s . C l a i m a n t w o r k e d on 
v a r i o u s saws and o t h e r p i e c e s o f e q u i p m e n t , d r o v e t r u c k s and 
f o r k l i f t s and a l s o p e r f o r m e d q u a l i t y c o n t r o l , t r a i n i n g and 
s u p e r v i s o r y f u n c t i o n s . 

W i t h h e r r e s p o n d e n t ' s b r i e f on Board r e v i e w , c l a i m a n t 
s u b m i t t e d a r e p o r t by c l i n i c a l s o c i a l w o r k e r C a r o l Green d a t e d 
A u g u s t 18, 1987. The h e a r i n g i n t h i s case was h e l d on O c t o b e r 14, 
1987 . -569-



OPINION AND CONCLUSIONS 

Remand 

The B o a r d may remand a case t o a R e f e r e e i f t h e case has 
been i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y 
d e v e l o p e d o r h e a r d by t h e r e f e r e e . ORS 6 5 6 . 2 9 5 ( 5 ) . The B o a r d 
w i l l o n l y remand, however, i f t h e e v i d e n c e w h i c h i s t o be 
i n t r o d u c e d on remand was n o t o b t a i n a b l e w i t h due d i l i g e n c e b e f o r e 
t h e h e a r i n g . See B e r n a r d L. O s b o r n , 37 Van N a t t a 1054, 1055 
( 1 9 8 5 ) . 

The e x h i b i t s u b m i t t e d w i t h c l a i m a n t ' s r e s p o n d e n t ' s b r i e f 
on Board r e v i e w i s d a t e d w e l l b e f o r e t h e h e a r i n g i n t h i s c a s e and 
t h e r e i s no i n d i c a t i o n t h a t t h i s e x h i b i t was n o t o b t a i n a b l e w i t h 
due d i l i g e n c e b e f o r e t h e h e a r i n g . We c o n c l u d e , t h e r e f o r e , t h a t 
t h e c a se s h o u l d n o t be remanded t o t h e R e f e r e e f o r t h e r e c e i p t o f 
t h e e x h i b i t . 

E x t e n t o f D i s a b i l i t y 

The c r i t e r i a f o r r a t i n g t h e e x t e n t o f u n s c h e d u l e d 
p e r m a n e n t p a r t i a l d i s a b i l i t y i s t h e p e r m a n e n t l o s s o f e a r n i n g 
c a p a c i t y due t o t h e co m p e n s a b l e i n j u r y . ORS 6 5 6 . 2 1 4 ( 5 ) . 
D i s a b i l i t y due t o a c l a i m a n t ' s u n r e a s o n a b l e r e f u s a l t o s u b m i t t o 
recommended t r e a t m e n t i s n o t c o n s i d e r e d i n r a t i n g t h e e x t e n t o f 
d i s a b i l i t y . S a r a n t i s v. S h e r a t o n C o r p . , 69 Or App 575, 577, 
p e t i t i o n f o r r e v w i t h d r a w n 298 Or 151 ( 1 9 8 4 ) ; d e m o n s v. R o s e b u r g 
Lumber Co., 34 Or App 135, 139 ( 1 9 7 8 ) . I n d e t e r m i n i n g w h e t h e r a 
c l a i m a n t ' s r e f u s a l t o s u b m i t t o t r e a t m e n t i s r e a s o n a b l e , t h e 
q u e s t i o n i s w h e t h e r , i f c o m p e n s a t i o n were n o t an i s s u e , an 
o r d i n a r i l y p r u d e n t and r e a s o n a b l e p e r s o n w o u l d s u b m i t t o t h e 
recommended t r e a t m e n t based upon t h e c l a i m a n t ' s p r e s e n t p h y s i c a l 
and p s y c h o l o g i c a l c o n d i t i o n , t h e d e g r e e o f p a i n a c c o m p a n y i n g and 
f o l l o w i n g t h e t r e a t m e n t , t h e r i s k s posed by t h e t r e a t m e n t and t h e 
l i k e l i h o o d t h a t i t w o u l d s i g n i f i c a n t l y r e d u c e t h e c l a i m a n t ' s 
d i s a b i l i t y . I d . The e m p l o y e r o r i n s u r e r has t h e b u r d e n o f 
p r o v i n g t h a t t h e r e f u s a l was u n r e a s o n a b l e . N e l s o n v. EBI 
Companies, 296 Or 246, 252 ( 1 9 8 4 ) ; S a r a n t i s v. S h e r a t o n C o r p . , 
s u p r a , 69 Or App a t 577. 

I n t h e p r e s e n t c a s e , c l a i m a n t r e f u s e d t o s u b m i t t o two 
t r e a t m e n t m o d a l i t i e s recommended by D r s . S c h a c h n e r and F i l a r s k i : 
c o r t i s o n e i n j e c t i o n s and s u r g i c a l r e s e c t i o n o f t h e d i s t a l end o f 
t h e c l a v i c l e . R e g a r d i n g t h e f i r s t m o d a l i t y , t h e r e c o r d does n o t 
r e f l e c t t h e p a i n and r i s k s , i f a ny, a s s o c i a t e d w i t h t h e 
i n j e c t i o n s . I t a l s o does n o t r e f l e c t t h e n a t u r e o r d u r a t i o n o f 
t h e b e n e f i t e x p e c t e d f r o m t h i s t r e a t m e n t . The r e c o r d i s s i m i l a r l y 
d e f i c i e n t r e g a r d i n g t h e p r o p o s e d s u r g e r y , e x c e p t t h a t s i g n i f i c a n t 
i m p r o v e m e n t was a " s t r o n g p r o b a b i l i t y . " The r e c o r d as d e v e l o p e d 
f a i l s t o p r o v i d e us w i t h s u f f i c i e n t i n f o r m a t i o n t o gauge t h e 
r e a s o n a b l e n e s s o f c l a i m a n t ' s r e f u s a l o f t h e recommended 
t r e a t m e n t s . T h i s f a i l u r e must be c h a r g e d a g a i n s t t h e i n s u r e r as 
t h e p a r t y w i t h t h e b u r d e n o f p r o o f . The e x t e n t o f c l a i m a n t ' s 
d i s a b i l i t y , t h e r e f o r e , w i l l be r a t e d w i t h o u t r e g a r d t o h e r r e f u s a l 
o f t h e recommended t r e a t m e n t s . 

I n r a t i n g t h e e x t e n t o f u n s c h e d u l e d p e r m a n e n t p a r t i a l 
d i s a b i l i t y f o r c l a i m a n t ' s l e f t s h o u l d e r , we c o n s i d e r t h e p h y s i c a l 
i m p a i r m e n t as r e f l e c t e d i n t h e m e d i c a l r e c o r d and l a y t e s t i m o n y 
and a l l o f t h e r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s s e t f o r t h i n 
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OAR 436-30-380 e t s e q . We a p p l y t h e s e r u l e s as g u i d e l i n e s , n o t as 
r e s t r i c t i v e m e c h a n i c a l f o r m u l a s . See H a r w e l l v. A r g o n a u t 
I n s u r a n c e Co., 296 Or 505, 510 ( 1 9 8 4 ) ; H o w e r t o n v. SAIF, 70 Or App 
99, 102 (1984 ) . 

F o l l o w i n g o u r r e v i e w o f t h e m e d i c a l and l a y e v i d e n c e , we 
c o n c l u d e t h a t c l a i m a n t ' s l e f t s h o u l d e r i m p a i r m e n t i s i n t h e uppe r 
p o r t i o n o f t h e m i n i m a l r a n g e . C o n s i d e r i n g t h i s i m p a i r m e n t i n \ 
l i g h t o f t h e r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s , we c o n c l u d e 
t h a t an award o f 64 d e g r e e s f o r 20 p e r c e n t u n s c h e d u l e d p e r m a n e n t 
p a r t i a l d i s a b i l i t y a d e q u a t e l y and a p p r o p r i a t e l y c o m p e n s a t e s 
c l a i m a n t f o r t h e p e r m a n e n t l o s s o f e a r n i n g c a p a c i t y due t o t h e 
compe n s a b l e i n j u r y . 

R a t e o f Temporary T o t a l D i s a b i l i t y C o m p e n s a t i o n 

T e m p o r a r y t o t a l d i s a b i l i t y c o m p e n s a t i o n i s computed as a 
p e r c e n t a g e o f a w o r k e r ' s "wages." ORS 6 5 6 . 2 1 0 ( 1 ) . "Wages" i s 
d e f i n e d i n ORS 6 5 6 . 0 0 5 ( 2 6 ) as " t h e money r a t e a t w h i c h t h e s e r v i c e 
r e n d e r e d i s recompensed und e r t h e c o n t r a c t o f h i r i n g i n f o r c e a t 
t h e t i m e o f t h e a c c i d e n t , i n c l u d i n g r e a s o n a b l e v a l u e o f b o a r d , 
r e n t , h o u s i n g , l o d g i n g o r s i m i l a r a d v a n t a g e r e c e i v e d f r o m t h e 
e m p l o y e r , and i n c l u d e s . . . t i p s . " P u r s u a n t t o f o r m e r ORS 
6 5 6 . 2 1 0 ( 2 ) , t h e D i r e c t o r p r o m u l g a t e d r u l e s e f f e c t i v e a t t h e t i m e 
o f c l a i m a n t ' s i n j u r y f o r d e t e r m i n i n g t h e wages o f w o r k e r s "whose 
r e m u n e r a t i o n i s n o t based s o l e l y upon d a i l y o r w e e k l y wages." 
Former OAR 4 3 6 - 6 0 - 0 2 0 ( 4 ) . 

The i n s u r e r d i d n o t c o n s i d e r c l a i m a n t ' s o v e r t i m e h o u r s 
o r a t t e n d a n c e bonus i n c o m p u t i n g t h e r a t e o f h e r t e m p o r a r y t o t a l 
d i s a b i l i t y c o m p e n s a t i o n . C l a i m a n t ' s o v e r t i m e h o u r s c l e a r l y s h o u l d 
have been c o n s i d e r e d p u r s u a n t t o f o r m e r OAR 4 3 6 - 6 0 - 0 2 0 ( 4 ) ( i ) . The 
i n s u r e r c o n ceded as much a t t h e h e a r i n g and does n o t a r g u e t o t h e 
c o n t r a r y on B o a r d r e v i e w . 

As f o r a t t e n d a n c e b o n u s e s , t h e y were c o n t e m p l a t e d by t h e 
c o n t r a c t o f employment between c l a i m a n t and t h e e m p l o y e r and when 
c l a i m a n t q u a l i f i e d f o r a bonus d u r i n g a g i v e n m o n t h , her 
r e m u n e r a t i o n f o r t h a t month was i n c r e a s e d . D u r i n g t h o s e m o n t h s , 
t h e r e f o r e , t h e a t t e n d a n c e bonus was one component o f t h e "money 
r a t e a t w h i c h t h e s e r v i c e r e n d e r e d [ w a s ] recompensed u n d e r t h e 
c o n t r a c t o f h i r i n g i n f o r c e a t t h e t i m e o f t h e i n j u r y " and hence 
q u a l i f i e d as "wages" w i t h i n t h e meaning o f ORS 6 5 6 . 0 0 5 ( 2 6 ) and ORS 
6 5 6 . 2 1 0 ( 1 ) . 

The f a c t t h a t c l a i m a n t d i d n o t a l w a y s q u a l i f y f o r t h e 
a t t e n d a n c e bonus does n o t change t h i s c o n c l u s i o n . I t s i m p l y 
r a i s e s a q u e s t i o n c o n c e r n i n g how c l a i m a n t ' s i r r e g u l a r r e c e i p t o f 
t h e bonuses s h o u l d be computed i n t o h e r wage r a t e f o r p u r p o s e s o f 
t e m p o r a r y t o t a l d i s a b i l i t y c o m p e n s a t i o n . T h i s q u e s t i o n i s 
an s w e r e d by f o r m e r OAR 4 3 6 - 6 0 - 0 2 0 ( 4 ) ( j ) , w h i c h r e l a t e s t o w o r k e r s 
" [ e ] e m p l o y e d w i t h i n c e n t i v e p a y . " Under t h a t r u l e , t h e wages 
r e c e i v e d by c l a i m a n t as a t t e n d a n c e bonuses b e t w e e n December 1 , 
1986 and March 24, 1987 s h o u l d have been a v e r a g e d a c c o r d i n g t o t h e 
f o r m u l a s e t f o r t h i n f o r m e r OAR 4 3 6 - 6 0 - 0 2 0 ( 4 ) ( a ) and t h e n added t o 
h e r r e g u l a r w e e k l y wage and h e r a v e r a g e w e e k l y o v e r t i m e wage t o 
a r r i v e a t h e r t o t a l w e e k l y wage. The t o t a l w e e k l y wage s h o u l d 
have t h e n been used as t h e b a s i s f o r t h e i n s u r e r ' s c o m p u t a t i o n o f 
c l a i m a n t ' s t e m p o r a r y t o t a l d i s a b i l i t y c o m p e n s a t i o n . 
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P e n a l t i e s and A t t o r n e y Fees 

C l a i m a n t i s e n t i t l e d t o a p e n a l t y o f up t o 25 p e r c e n t o f 
c o m p e n s a t i o n n o t t i m e l y p a i d and an a s s o c i a t e d a t t o r n e y f e e i f t h e 
i n s u r e r ' s d e l a y i n p a y i n g t h e c o m p e n s a t i o n was u n r e a s o n a b l e . ORS 
6 5 6 . 2 6 2 ( 1 0 ) ; 6 5 6 . 3 8 2 ( 1 ) . " U n r e a s o n a b l e r e s i s t a n c e " w i t h i n t h e 
m e a n i n g o f ORS 6 5 6 . 3 8 2 ( 1 ) i n c l u d e s s i t u a t i o n s where an i n s u r e r i s 
c l e a r l y o b l i g a t e d t o pay c o m p e n s a t i o n b u t d e f e r s d o i n g so w i t h o u t 
good c a u s e . W i l l i a m s v. SAIF, 31 Or App 1 3 0 1 , 1306-07 ( 1 9 7 7 ) . 
A t t o r n e y f e e s may be awarded under ORS 6 5 6 . 3 8 6 ( 1 ) r e g a r d l e s s o f 
w h i c h p a r t y i n i t i a t e d t h e h e a r i n g on t h e i s s u e . I d . a t 1306 n . l ; 
see Gray v. SAIF, 70 Or App 313, 315-16 n.3 ( 1 9 8 4 ) . 

The i n s u r e r i m p r o p e r l y c a l c u l a t e d c l a i m a n t ' s t e m p o r a r y 
d i s a b i l i t y c o m p e n s a t i o n r a t e by n o t i n c l u d i n g h e r o v e r t i m e pay o r 
a t t e n d a n c e bonuses i n t h e c a l c u l a t i o n . T h i s m i s c a l c u l a t i o n 
r e s u l t e d i n a d e l a y i n payment o f c o m p e n s a t i o n . The i n s u r e r has 
o f f e r e d no e x p l a n a t i o n f o r i t s f a i l u r e t o i n c l u d e c l a i m a n t ' s 
o v e r t i m e pay i n i t s c a l c u l a t i o n . T h a t f a i l u r e , t h e r e f o r e , was 
u n r e a s o n a b l e . L e s t e r v. Weyerhaeuser Co., 70 Or App 307, 3 11-12, 
r e v den 298 Or 427 ( 1 9 8 4 ) . 

R e g a r d i n g i t s f a i l u r e t o i n c l u d e t h e a t t e n d a n c e b o n u s e s , 
t h e i n s u r e r c o n t e n d s t h a t t h e s t a t u s o f s uch bonuses as wages was 
so u n c l e a r u n d e r t h e law t h a t i t had a l e g i t i m a t e d o u b t r e g a r d i n g 
i t s d u t y t o i n c l u d e them i n i t s c a l c u l a t i o n . We r e j e c t t h i s 
a r g u m e n t . The a t t e n d a n c e bonuses r e a d i l y s a t i s f i e d a l l o f t h e 
e l e m e n t s o f ORS 6 5 6 . 0 0 5 ( 2 6 ) and were c o n t e m p l a t e d by f o r m e r OAR 
436-60-020 ( 4 ) ( j ) . The s t a t u s o f a t t e n d a n c e bonuses as wages, 
t h e r e f o r e , was n o t so u n c l e a r as t o g i v e r i s e t o a l e g i t i m a t e 
d o u b t . 

We c o n c l u d e t h a t a p e n a l t y o f 25 p e r c e n t o f a l l o f t h e 
t e m p o r a r y t o t a l d i s a b i l i t y c o m p e n s a t i o n n o t t i m e l y p a i d a l o n g w i t h 
an a t t o r n e y f e e o f $400 i s a p p r o p r i a t e under t h e s e c i r c u m s t a n c e s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 3, 1987 i s a f f i r m e d 
as s u p p l e m e n t e d . C l a i m a n t ' s a t t o r n e y i s awarded a f e e o f $950 f o r 
s e r v i c e s on B o a r d r e v i e w on t h e p e r m a n e n t and t e m p o r a r y d i s a b i l i t y 
i s s u e s , t o be p a i d by t h e i n s u r e r . C o u n s e l f o r t h e i n s u r e r i s 
a u t h o r i z e d t o b i l l a c l i e n t - p a i d f e e o f up t o $1,126.50 f o r 
s e r v i c e s on B o a r d r e v i e w . 

MIKE WHIPPLE, Claimant WCB 86-06166 
Doblie & Associates, Claimant's Attorneys June 16, 1988 
Schwabe, et a l . , Defense Attorneys Order on Review 

Reviewed by B o a r d Members F e r r i s and C r i d e r . 

The i n s u r e r r e q u e s t s r e v i e w o f R e f e r e e S t . M a r t i n ' s 
o r d e r t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m 
r e l a t i n g t o h i s l u n g s . 

ISSUES 

( 1 ) Whether c l a i m a n t p r o v e d an a g g r a v a t i o n o f h i s 
c o m p e n s a b l e l u n g c o n d i t i o n i n A p r i l 1986. 

( 2 ) Whether c l a i m a n t p r o v e d t h a t h i s c o m p e n s a b l e l u n g 
c o n d i t i o n r e q u i r e d m e d i c a l s e r v i c e s i n A p r i l 1986. 

-572-



FINDINGS OF FACT 

C l a i m a n t f i l e d a c l a i m i n June 1984 f o r asthma due t o 
i s o c y a n a t e e x p o s u r e . The c l a i m was a c c e p t e d and was c l o s e d by 
D e t e r m i n a t i o n O r d e r i n November 1984 w i t h no award o f p e r m a n e n t 
p a r t i a l d i s a b i l i t y . A J u l y 1985 s t i p u l a t i o n g r a n t e d c l a i m a n t a 5 
p e r c e n t u n s c h e d u l e d a w a r d . 

I n A p r i l 1986, c l a i m a n t c o n t r a c t e d pneumonia and 
e x p e r i e n c e d an a s s o c i a t e d f l a r e - u p o f asthma. C l a i m a n t s o u g h t 
emergency m e d i c a l t r e a t m e n t w i t h c o m p l a i n t s o f g e n e r a l m a l a i s e , 
c h i l l s , f e v e r , c o u g h i n g , s h o r t n e s s o f b r e a t h and c h e s t p a i n . The 
emergency room p h y s i c i a n p r e s c r i b e d a n t i b i o t i c s f o r t h e pneumonia 
and b r o n c h o d i l a t o r m e d i c a t i o n f o r t h e asthma. C l a i m a n t ' s 
c o n d i t i o n was s u b s e q u e n t l y f o l l o w e d by Dr. K e p p e l , a p u l m o n a r y 
s p e c i a l i s t . Dr. K e p p e l p r e s c r i b e d a d d i t i o n a l m e d i c a t i o n f o r t h e 
asthma c o n d i t i o n . T h ere i s no e v i d e n c e t h a t c l a i m a n t m i s s e d t i m e 
f r o m work o r t h a t he was o t h e r w i s e i n c a p a c i t a t e d f r o m p e r f o r m i n g 
work i n t h e b r o a d f i e l d o f g e n e r a l o c c u p a t i o n s d u r i n g h i s b o u t 
w i t h pneumonia and t h e a s s o c i a t e d asthma f l a r e - u p . 

Pneumonia i s a b a c t e r i a l i n f e c t i o n o f t h e l u n g s . A 
p e r s o n w i t h asthma i s n o t a t i n c r e a s e d r i s k o f c o n t r a c t i n g 
p n eumonia. 

OPINION AND CONCLUSIONS 

A g g r a v a t i o n 

To e s t a b l i s h an a g g r a v a t i o n under ORS 6 5 6 . 2 7 3 ( 1 ) , a 
c l a i m a n t must p r o v e a w o r s e n i n g o f h i s c o n d i t i o n and a c a u s a l 
r e l a t i o n b e t w e e n t h e w o r s e n i n g and a compensable i n j u r y o r 
d i s e a s e . Van Horn y. J e r r y J e r z e l , I n c . , 66 Or App 457, 459, r e v 
den 297 Or 82 ( 1 9 8 4 ) ; A n d e r s o n v. West U n i o n V i l l a g e S q u a r e , 4T"0r 
App 295, 297, m o d i f i e d on o t h e r g r o u n d s , 44 Or App 685 ( 1 9 8 0 ) . To 
p r o v e a w o r s e n i n g , a c l a i m a n t must show a change i n h i s c o n d i t i o n 
s i n c e t h e l a s t a r r a n g e m e n t o f c o m p e n s a t i o n w h i c h e n t i t l e s h im t o 
a d d i t i o n a l t e m p o r a r y o r p e r m a n e n t d i s a b i l i t y c o m p e n s a t i o n . S m i t h 
v. SAIF, 302 Or 396, 399-401 ( 1 9 8 6 ) ; see a l s o Gwynn v. SAIF, 304 
Or 345, 352-53 ( 1 9 8 7 ) . To p r o v e a c a u s a l r e l a t i o n b e t w e e n t h e 
w o r s e n i n g and a compen s a b l e i n j u r y o r d i s e a s e , t h e c l a i m a n t must 
show t h a t t h e compensable i n j u r y o r d i s e a s e was a m a t e r i a l 
c o n t r i b u t i n g cause o f t h e worsened c o n d i t i o n . G r a b l e v . 
Weyer h a e u s e r Co., 291 Or 387, 400-01 ( 1 9 8 1 ) . 

A l t h o u g h c l a i m a n t p r o v e d a change i n h i s c o n d i t i o n by 
s h o w i n g t h a t he c o n t r a c t e d pneumonia and e x p e r i e n c e d a f l a r e - u p o f 
ast h m a , he f a i l e d t o p r o v e t h a t he l o s t any t i m e f r o m work o r t h a t 
he was o t h e r w i s e i n c a p a c i t a t e d f r o m p e r f o r m i n g work i n t h e b r o a d 
f i e l d o f g e n e r a l o c c u p a t i o n s . He t h u s f a i l e d t o p r o v e e n t i t l e m e n t 
t o a d d i t i o n a l t e m p o r a r y o r pe r m a n e n t d i s a b i l i t y as a r e s u l t o f t h e 
change i n h i s c o n d i t i o n a n d , under t h e r u l e o f S m i t h v. SAIF, 
s u p r a , f a i l e d t o p r o v e a w o r s e n i n g o f h i s c o n d i t i o n w i t h i n t h e 
meaning o f ORS 6 5 6 . 2 7 3 ( 1 ) . The i n s u r e r ' s a g g r a v a t i o n d e n i a l , 
t h e r e f o r e , was c o r r e c t and s h a l l be r e i n s t a t e d . 

M e d i c a l S e r v i c e s 

To e s t a b l i s h e n t i t l e m e n t t o c o m p e n s a t i o n f o r m e d i c a l 
s e r v i c e s u n d e r ORS 6 5 6 . 2 4 5 ( 1 ) , a c l a i m a n t must p r o v e t h e 
r e a s o n a b l e n e s s and n e c e s s i t y o f t h e m e d i c a l s e r v i c e s and a c a u s a l 
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r e l a t i o n b e t w e e n t h e m e d i c a l s e r v i c e s and a com p e n s a b l e i n j u r y o r 
d i s e a s e . J o r d a n v. SAIF, 86 Or App 29, 32 ( 1 9 8 7 ) ; West v. SAIF, 
74 Or App 317, 320 ( 1 9 8 5 ) . To p r o v e t h e r e a s o n a b l e n e s s and 
n e c e s s i t y o f r e n d e r e d m e d i c a l s e r v i c e s , a c l a i m a n t must show t h a t 
a t t h e t i m e t h e s e r v i c e s were r e n d e r e d t h e y were l i k e l y t o be o f 
s i g n i f i c a n t c u r a t i v e , p a l l i a t i v e , p r e v e n t i v e o r r e s t o r a t i v e 
b e n e f i t . I d . a t 3 2 0 - 2 1 ; M i c h a e l D. B a r l o w , 38 Van N a t t a 1 96, 
197-98 ( 1 9 8 6 ) . To p r o v e a c a u s a l r e l a t i o n b e t w e e n t h e m e d i c a l 
s e r v i c e s and a com p e n s a b l e i n j u r y o r d i s e a s e , a c l a i m a n t must show 
t h a t t h e c o m p e n s a b l e i n j u r y o r d i s e a s e was a m a t e r i a l c o n t r i b u t i n g 
c ause o f t h e need f o r t h e s e r v i c e s . Van B l o k l a n d v. Oregon H e a l t h 
S c i e n c e s U n i v e r s i t y , 87 Or App 694, 697-98 ( 1 9 8 7 ) ; J o r d a n v. SAIF, 
s u p r a , 86 Or App a t 32. M a t e r i a l c o n t r i b u t i n g cause means a 
s u b s t a n t i a l c a u s e , b u t n o t n e c e s s a r i l y t h e s o l e c ause o r even t h e 
most s i g n i f i c a n t c a u s e . Van B l o k l a n d v. OHSU, s u p r a . 87 Or App 
a t 698. T r e a t m e n t f o r a noncompensable c o n d i t i o n i s c o m p e n s a b l e 
un d e r ORS 6 5 6 . 2 4 5 ( 1 ) i f t h e t r e a t m e n t w o u l d n o t have been 
u n d e r t a k e n b u t f o r t h e t r e a t m e n t r e q u i r e d f o r a c o m p e n s a b l e 
c o n d i t i o n . W i l l i a m s v. G a t e s , McDonald & Co., 300 Or 278, 281 
( 1 9 8 5 ) ; Van B l o k l a n d v. OHSU, s u p r a , 87 Or App a t 698. 

The m e d i c a l s e r v i c e s r e n d e r e d i n c o n n e c t i o n w i t h 
c l a i m a n t ' s pneumonia and asthma were l i k e l y t o be o f c u r a t i v e 
b e n e f i t a t t h e t i m e when t h e y were r e n d e r e d . They, t h e r e f o r e , 
were r e a s o n a b l e and n e c e s s a r y . 

R e g a r d i n g t h e c a u s a l c o n n e c t i o n b e t w e e n c l a i m a n t ' s 
c o m p e n s a b l e o c c u p a t i o n a l d i s e a s e and t h e need f o r t h e m e d i c a l 
s e r v i c e s , t h e com p e n s a b l e d i s e a s e was asthma. The d i s e a s e was 
pe r m a n e n t as e v i d e n c e d by t h e award o f u n s c h e d u l e d p e r m a n e n t 
p a r t i a l d i s a b i l i t y . See C h a r l e s W. R o l l e r , 39 Van N a t t a 504 
( 1 9 8 7 ) . T h i s p e r m a n e n t c o n d i t i o n f l a r e d - u p and r e q u i r e d m e d i c a l 
t r e a t m e n t a f t e r c l a i m a n t c o n t r a c t e d p neumonia. The p e r m a n e n t 
c o n d i t i o n — c l a i m a n t ' s c o m p e n s a b l e o c c u p a t i o n a l d i s e a s e -- was 
t h u s a s i g n i f i c a n t cause o f t h e need f o r t h e t r e a t m e n t o f t h e 
A p r i l 1986 asthma f l a r e - u p and t h a t t r e a t m e n t was c o m p e n s a b l e 
un d e r ORS 656 . 245 ( 1 ) . 

T h i s l e a v e s t h e q u e s t i o n o f w h e t h e r t h e t r e a t m e n t f o r 
t h e pneumonia a l s o was co m p e n s a b l e . The pneumonia was i n no way 
ca u s e d by c l a i m a n t ' s c o m p e n s a b l e asthma c o n d i t i o n . Pneumonia i s a 
b a c t e r i a l i n f e c t i o n o f t h e l u n g s and a p e r s o n w i t h asthma i s a t no 
g r e a t e r r i s k o f c o n t r a c t i n g pneumonia t h a n a p e r s o n w i t h o u t 
a s t h m a . A l s o , by v i r t u e o f i t s i n f e c t i o u s n a t u r e , t h e pneumonia 
w o u l d have r e q u i r e d i m m e d i a t e t r e a t m e n t i r r e s p e c t i v e o f t h e asthma 
f l a r e - u p . T h e r e was t h u s no m a t e r i a l c a u s a l r e l a t i o n b e t w e e n t h e 
t r e a t m e n t o f c l a i m a n t ' s asthma and h i s p n e u m o n i a . A c c o r d i n g l y , we 
c o n c l u d e t h a t t h e m e d i c a t i o n s p r e s c r i b e d f o r c l a i m a n t ' s p n eumonia 
and any o t h e r m e d i c a l s e r v i c e s r e n d e r e d s o l e l y on a c c o u n t o f t h a t 
c o n d i t i o n a r e n o t compen s a b l e under ORS 6 5 6 . 2 4 5 ( 1 ) . See B r o o k s v . 
D & R T i m b e r , 55 Or App 688, 691-92 ( 1 9 8 2 ) ; V e s t e r v . Diamond 
Lumber Co., 21 Or App 587, 594-95 ( 1 9 7 5 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 24, 1987 i s r e v e r s e d and 
m o d i f i e d . The i n s u r e r ' s d e n i a l d a t e d A p r i l 2 1 , 1986 i s r e i n s t a t e d 
and u p h e l d i n s o f a r as i t d e n i e d c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r 
h i s asthma c o n d i t i o n . The d e n i a l i s s e t a s i d e i n s o f a r as i t 
d e n i e d a l l m e d i c a l s e r v i c e s r e l a t e d t o c l a i m a n t ' s A p r i l 1986 
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asthma f l a r e - u p . For e s t a b l i s h i n g t h e c a u s a l r e l a t i o n b etween 
c l a i m a n t ' s A p r i l 1986 asthma f l a r e - u p and h i s compensable 
o c c u p a t i o n a l d i s e a s e and o b t a i n i n g t h e payment o f m e d i c a l s e r v i c e s 
r e l a t e d t o t h e f l a r e - u p , c l a i m a n t ' s a t t o r n e y i s awarded $1,000 f o r 
s e r v i c e s a t t h e h e a r i n g and $400 on Board r e v i e w , t o be p a i d by 
t h e i n s u r e r . T h i s a t t o r n e y f e e award i s i n l i e u o f , n o t i n 
a d d i t i o n t o , t h e R e f e r e e ' s award. 

JOHN S. R0SENBERGER, Applicant WCB CV-88002 
Ann Kelley, Assistant Attorney General May 24, 1988 

Crime Victim Order 
A p p l i c a n t has r e q u e s t e d r e v i e w by t h e W o r k e r s ' 

Compensation Board o f F i n d i n g s o f F a c t , C o n c l u s i o n s and an Order 
on R e c o n s i d e r a t i o n i s s u e d by t h e Department o f J u s t i c e Crime 
V i c t i m Compensation Program ("Department") d a t e d F e b r u a r y 4, 
1988. By i t s o r d e r , t h e Department d e n i e d a p p l i c a n t ' s c l a i m f o r 
c o m p e n s a t i o n as a v i c t i m o f a c r i m e under ORS 147.005 t o 147.365. 
The D e partment based i t s d e n i a l on: ( 1 ) a p p l i c a n t ' s f a i l u r e t o 
f i l e a c l a i m f o r c o m p e n s a t i o n w i t h i n one y e a r f r o m t h e d a t e o f t h e 
c r i m i n a l i n j u r y ; and ( 2 ) a l a c k o f e v i d e n c e t h a t a p p l i c a n t was 
m e n t a l l y or p h y s i c a l l y i n c a p a b l e , as a d i r e c t r e s u l t o f t h e 
c r i m i n a l i n j u r y , o f t i m e l y f i l i n g t h e c l a i m . 

F o l l o w i n g our r e c e i p t o f t h e r e q u e s t f o r r e v i e w , 
a p p l i c a n t was a d v i s e d t h a t he was e n t i t l e d t o a f a c t f i n d i n g 
h e a r i n g b e f o r e a S p e c i a l H e a r i n g s O f f i c e r . To e x e r c i s e h i s r i g h t 
t o a h e a r i n g , he was i n s t r u c t e d t o n o t i f y t h e Board w i t h i n 15 days 
f r o m t h e d a t e t h e Department m a i l e d h i s copy o f i t s r e c o r d . The 
Depa r t m e n t m a i l e d a copy o f i t s r e c o r d t o a p p l i c a n t on F e b r u a r y 
26, 1988. H a v i n g r e c e i v e d no h e a r i n g r e q u e s t , we have c o n d u c t e d 
o u r r e v i e w based s o l e l y on t h e w r i t t e n r e c o r d . See OAR 
4 3 8 - 8 2 - 0 3 0 ( 2 ) . 

The s t a n d a r d f o r our r e v i e w under t h e A c t i s de novo, 
based on t h e e n t i r e r e c o r d . ORS 1 4 7 . 1 5 5 ( 5 ) ; J i l l M. G a b r i e l , 35 
Van N a t t a 1224, 1226 ( 1 9 8 3 ) . Based on o u r de novo r e v i e w o f t h e 
r e c o r d , we make t h e f o l l o w i n g f i n d i n g s . 

FINDINGS 

On O c t o b e r 30, 1987, a p p l i c a n t f i l e d h i s c l a i m f o r 
b e n e f i t s under t h e Crime V i c t i m s Compensation Program. He 
r e q u e s t e d b e n e f i t s , stemming f r o m an August 16, 1986 a u t o m o b i l e 
a c c i d e n t t h a t was caused by a n o t h e r d r i v e r . The d r i v e r was 
c h a r g e d w i t h D r i v i n g Under t h e I n f l u e n c e , A s s a u l t I I I ( t w o 
c o u n t s ) , and A s s a u l t I V ( t w o c o u n t s ) . 

As a r e s u l t o f t h e a c c i d e n t , a p p l i c a n t s u f f e r e d a s e v e r e 
b r o k e n l e g , b r o k e n r i b s , as w e l l as numerous b r u i s e s and 
l a c e r a t i o n s . He m i s s e d a p p r o x i m a t e l y two months o f wo r k . I n 
O c t o b e r 1987, he r e t u r n e d t o h i s em p l o y e r and worked i n a 
d i f f e r e n t c a p a c i t y f o r two months, u n t i l h i s d e p a r t u r e f o r r e a s o n s 
u n r e l a t e d t o h i s i n j u r i e s . 

A p p l i c a n t was neve r a d v i s e d o f t h e e x i s t e n c e o f c r i m e 
v i c t i m c o m p e n s a t i o n o r h i s p o t e n t i a l e l i g i b i l i t y under t h e 
p r o g r a m . He e v e n t u a l l y l e a r n e d o f t h e program's e x i s t e n c e t h r o u g h 
a newspaper a r t i c l e i n t h e summer o f 1987. T h e r e a f t e r , he 
o b t a i n e d an a p p l i c a t i o n and f i l e d h i s c l a i m . 
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F o l l o w i n g i t s i n v e s t i g a t i o n , t h e De p a r t m e n t f o u n d t h a t 
t h e c l a i m a p p e a r e d t o q u a l i f y f o r b e n e f i t s i n e v e r y a s p e c t , e x c e p t 
t h a t i t was f i l e d more t h a n one y e a r a f t e r t h e d a t e o f i n j u r y . 
S i n c e t h e r e c o r d f a i l e d t o e s t a b l i s h t h a t a p p l i c a n t was e i t h e r 
p h y s i c a l l y or m e n t a l l y i n c a p a c i t a t e d f r o m t i m e l y f i l i n g t h e c l a i m , 
t h e D e p a r t m e n t c o n c l u d e d t h a t i t must be d e n i e d . 

A p p l i c a n t . r e q u e s t e d r e c o n s i d e r a t i o n , a s s e r t i n g t h a t h i s 
f a i l u r e t o t i m e l y f i l e h i s c l a i m was s o l e l y caused by t h e 
i n e p t i t u d e o f law e n f o r c e m e n t o f f i c i a l s , who had f a i l e d t o i n f o r m 
him o f t h e e x i s t e n c e o f t h e pr o g r a m . I n a d d i t i o n , he a s s e r t e d 
t h a t , due t o h i s i n j u r i e s , he was e n t i t l e d t o a f u r t h e r e x t e n s i o n 
o f t i m e w i t h i n w h i c h t o f i l e h i s a p p l i c a t i o n . 

F o l l o w i n g a f u r t h e r i n v e s t i g a t i o n , t h e D e p a r t m e n t 
r e c o n s i d e r e d i t s p r i o r o r d e r . The Dep a r t m e n t a c k n o w l e d g e d t h a t 
a p p l i c a n t had s u s t a i n e d i n j u r i e s as a r e s u l t o f t h e u n p r o v o k e d 
c r i m e . However, t h e Department was n o t p e r s u a d e d t h a t t h e s e 
i n j u r i e s had p r e v e n t e d him f r o m f i l i n g h i s c l a i m i n a t i m e l y 
manner. A c c o r d i n g l y , t h e Department f o u n d no b a s i s f o r r e v e r s i n g 
i t s o r i g i n a l o r d e r . T h e r e a f t e r , a p p l i c a n t r e q u e s t e d Board r e v i e w . 

CONCLUSIONS 

P u r s u a n t t o ORS 147.015, a p p l i c a n t i s e n t i t l e d t o an 
award under t h e Compensation o f Crime V i c t i m s A c t ( A c t ) , i f , among 
o t h e r r e q u i r e m e n t s : 

" ( 6 ) The a p p l i c a t i o n f o r an award o f 
c o m p e n s a t i o n under ORS 147.005 t o 147.365 
i s f i l e d w i t h t h e D e p a r t m e n t : 

" ( a ) W i t h i n s i x months o f t h e d a t e o f t h e 
i n j u r y t o t h e v i c t i m ; o r 

" ( b ) W i t h i n such f u r t h e r e x t e n s i o n o f t i m e 
o f t i m e as t h e d e p a r t m e n t f o r good cause 
shown, a l l o w s . " 
Lack o f knowledge o f t h e Fund o r f a i l u r e o f an 

i n v e s t i g a t i n g o f f i c e r t o p r o v i d e i n f o r m a t i o n as p r o v i d e d i n ORS 
147.365 s h a l l be deemed "good cause" f o r e x t e n d i n g t h e t i m e i n 
w h i c h a c l a i m must be f i l e d . OAR 1 3 7 - 7 6 - 0 3 0 ( 1 ) . The e x t e n s i o n 
c o n s i s t s o f an a d d i t i o n a l s i x months beyond t h e s i x month p e r i o d 
p r o v i d e d f o r i n ORS 147 . 015 ( 6 ) (a ) . I_d. However, i n t h e i n t e r e s t 
o f o r d e r l y and c o n s i s t e n t a d m i n i s t r a t i o n , no e x t e n s i o n o f t i m e 
w i l l be g r a n t e d beyond one y e a r f r o m t h e d a t e o f i n j u r y , u n l e s s i t 
i s shown t h a t f a i l u r e t o f i l e was t h e r e s u l t o f m e n t a l o r p h y s i c a l 
i n c a p a c i t y d i r e c t l y r e s u l t i n g f r o m t h e c r i m i n a l i n j u r y . OAR 
137-76-030 ( 2 ) . 

On de novo r e v i e w o f t h e r e c o r d , we f i n d t h a t 
a p p l i c a n t ' s c l a i m f o r b e n e f i t s was f i l e d more t h a n one y e a r a f t e r 
t h e d a t e o f i n j u r y . T h e r e f o r e , t h e a p p l i c a t i o n was u n t i m e l y . 
F u r t h e r m o r e , t h e r e c o r d f a i l s t o e s t a b l i s h t h a t a p p l i c a n t ' s 
f a i l u r e t o t i m e l y f i l e h i s c l a i m was a t t r i b u t a b l e t o m e n t a l o r 
p h y s i c a l i n c a p a c i t y d i r e c t l y r e s u l t i n g f r o m h i s i n j u r y . 
C o n s e q u e n t l y , we c o n c l u d e t h a t t h e D e p a r t m e n t ' s Order on 
R e c o n s i d e r a t i o n s h o u l d be a f f i r m e d . 

S i n c e a p p l i c a n t was unaware o f t h e Program o r h i s 
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p o s s i b l e e n t i t l e m e n t t o b e n e f i t s as t h e v i c t i m o f a c r i m e , he has 
e s t a b l i s h e d "good cause" f o r a s i x t h month e x t e n s i o n o f t i m e 
w i t h i n w h i c h t o f i l e h i s c l a i m . See ORS 1 4 7 . 0 1 5 ( 6 ) ( b ) ; OAR 
1 3 7 - 7 6 - 0 3 0 ( 1 ) . Because t h e i n j u r y o c c u r r e d on August 16, 1986, 
t h i s e x t e n s i o n w o u l d e x p i r e on August 16, 1987. 

The a p p l i c a t i o n was n o t f i l e d u n t i l O c t o b e r 30, 1987, 
more t h a n one y e a r a f t e r t h e i n j u r y . C o n s e q u e n t l y , a p p l i c a n t i s 
e n t i t l e d t o a f u r t h e r e x t e n s i o n o f t i m e t o f i l e h i s c l a i m o n l y i f 
he was m e n t a l l y o r p h y s i c a l l y i n c a p a b l e o f f i l i n g as a d i r e c t 
r e s u l t o f h i s i n j u r y . See OAR 1 3 7 - 7 6 - 0 3 0 ( 2 ) . The r e c o r d 
i n d i c a t e s t h a t a p p l i c a n t was p h y s i c a l l y i n c a p a c i t a t e d f o r a two 
month p e r i o d f o l l o w i n g t h e a c c i d e n t . T h e r e a f t e r , he was a b l e t o 
r e t u r n t o work i n a more s e d e n t a r y c a p a c i t y f o r some two months, 
a t w h i c h t i m e he l e f t h i s employment f o r r e a s o n s u n r e l a t e d t o h i s 
i n j u r i e s . These c i r c u m s t a n c e s s u g g e s t t h a t , a s suming he had been 
aware o f t h e Program, a p p l i c a n t was n e i t h e r p h y s i c a l l y n o r 
m e n t a l l y i n c a p a b l e o f t i m e l y f i l i n g h i s c l a i m . A c c o r d i n g l y , t h e 
c l a i m must f a i l as u n t i m e l y f i l e d . 

We t a k e t h i s a c t i o n w i t h r e g r e t . The r e c o r d e s t a b l i s h e s 
t h a t a p p l i c a n t was neve r i n f o r m e d o f t h e p o t e n t i a l a v a i l a b i l i t y o f 
c r i m e v i c t i m c o m p e n s a t i o n . R a t h e r , h i s a p p l i c a t i o n r e s u l t e d f r o m 
h i s own i n v e s t i g a t i o n , w h i c h had been p r o m p t e d by a newspaper 
a r t i c l e . U n f o r t u n a t e l y , t h e c l a i m was s u b m i t t e d more t h a n one 
y e a r a f t e r t h e i n j u r y and t h e r e q u i r e m e n t s f o r a f u r t h e r e x t e n s i o n 
have n o t been s a t i s f i e d . Thus, i n a v e r y r e a l s e n s e , a p p l i c a n t 
has been p r e c l u d e d f r o m p u r s u i n g h i s c l a i m f o r c o m p e n s a t i o n by 
c i r c u m s t a n c e s beyond h i s c o n t r o l . A l t h o u g h we s y m p a t h i z e w i t h h i s 
d i l e m m a , t h e s t a t u t e s p e c i f i c a l l y empowers t h e D e p a r t m e n t o f 
J u s t i c e , b u t n o t t h e B o a r d , t o e x t e n d t h e t i m e f o r good cause t o 
s i x m onths. We a r e n o t empowered t o q u e s t i o n t h a t j u d g e m e n t . 

ORDER 

The F i n d i n g s o f F a c t , C o n c l u s i o n s and Order on 
R e c o n s i d e r a t i o n o f t h e D e partment o f J u s t i c e Crime V i c t i m Program 
d a t e d F e b r u a r y 4, 1988 i s a f f i r m e d . 

WILLIAM C. GORDON, Claimant WCB 87-01952 
Malagon & Moore, Claimant's Attorneys June 17, 1988 
H. Thomas Andersen (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members C r i d e r and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
Daron's o r d e r w h i c h a f f i r m e d a D e t e r m i n a t i o n Order t h a t awarded 20 
p e r c e n t (38.4 d e g r e e s ) s c h e d u l e d permanent d i s a b i l i t y f o r l o s s o f 
use o r f u n c t i o n o f t h e r i g h t arm, b u t d e c l i n e d t o award s c h e d u l e d 
permanent d i s a b i l i t y f o r t h e l e f t arm or u n s c h e d u l e d p e r m a n e n t 
d i s a b i l i t y f o r t h e neck and s h o u l d e r . We a f f i r m . 

ISSUE 

The e x t e n t o f c l a i m a n t ' s permanent d i s a b i l i t y , s c h e d u l e d 
and u n s c h e d u l e d . 

FINDINGS OF FACT 

On or a b o u t November 9, 1 9 8 1 , c l a i m a n t , a woodworker, 
compensably i n j u r e d h i s r i g h t hand. Dr. F i l a r s k i , o r t h o p e d i c 
s u r g e o n , d i a g n o s e d s t e n o s i n g t e n o v a g i n i t i s , r i g h t r i n g f i n g e r 
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t e n d o n s h e a t h . On J u l y 16, 1982, he p e r f o r m e d a t r i g g e r f i n g e r 
r e l e a s e on t h e t h i r d and f o u r t h f i n g e r s o f t h e r i g h t hand. 
S u r g e r y r e l i e v e d t h e t r i g g e r i n g e f f e c t , b u t p a i n i n t h e hand d i d 
n o t s u b s i d e . 

Dr. C u t l e r o p i n e d t h a t c l a i m a n t ' s r i g h t hand p a i n c o u l d 
be e x p l a i n e d by t h e e x i s t e n c e o f a s u b l u x i n g u l n a r n e r v e a t t h e 
r i g h t e l b o w . T h e r e f o r e , On November 16, 1983, Dr. M a t t e r i , 
o r t h o p e d i c s u r g e o n , p e r f o r m e d an e x p l o r a t i o n and t r a n s p o s i t i o n o f 
t h e r i g h t u l n a r n e r v e a t t h e m e d i a l e p i c o n d y l e . 

C l a i m a n t r e t u r n e d t o l i g h t d u t y i n J a n u a r y 1984. W i t h i n 
a few weeks, t h e hand numbness and elbow p a i n r e c u r r e d . However, 
c l a i m a n t e x h i b i t e d n o r m a l s h o u l d e r , e l b o w , w r i s t , d i g i t a l , and 
thumb j o i n t m o t i o n as w e l l as n o r m a l s e n s a t i o n , v a s c u l a r i t y and 
m u s c l e - t e n d o n u n i t f u n c t i o n i n t h e r i g h t hand. There was no 
d i s c e r n i b l e e v i d e n c e o f weakness i n t h e hand o r any o f t h e o t h e r 
m u s c l e s i n t h e f o r e a r m o r r i g h t upper e x t r e m i t y . The f i n g e r 
numbness w h i c h p e r s i s t e d was n o t an uncommon r e s i d u a l o f an u l n a r 
n e r v e t r a n s p l a n t ; such numbness i s n o t , i n i t s e l f , d i s a b l i n g . 

The O r t h o p a e d i c C o n s u l t a n t s d e s c r i b e d t h e l o s s o f 
f u n c t i o n o f c l a i m a n t ' s r i g h t arm as m i n i m a l and recommended t h a t 
he c o n t i n u e w i t h h i s same o c c u p a t i o n . 

A June 2, 1986 D e t e r m i n a t i o n Order awarded c l a i m a n t 20 
p e r c e n t s c h e d u l e d permanent d i s a b i l i t y f o r t h e r i g h t arm. T h a t 
o r d e r , however, was r e s c i n d e d . A second D e t e r m i n a t i o n Order 
i s s u e d on J a n u a r y 13, 1987, a g a i n g r a n t i n g c l a i m a n t 20 p e r c e n t 
s c h e d u l e d permanent d i s a b i l i t y f o r l o s s o f t h e r i g h t arm. 

C l a i m a n t began h a v i n g some neck, r i g h t s h o u l d e r and l e f t 
arm p a i n . These s u b j e c t i v e n o n d i s a b l i n g p a i n c o m p l a i n t s were n o t 
s u p p o r t e d by o b j e c t i v e m e d i c a l e v i d e n c e . There were no permanent 
r e s t r i c t i o n s o f p h y s i c a l a c t i v i t y due t o any l e f t arm, ne c k , o r 
s h o u l d e r p r o b l e m s . The m e d i c a l e v i d e n c e f u r t h e r i n d i c a t e d t h a t 
t h e neck and s h o u l d e r c o m p l a i n t s were p r o b a b l y n o t due t o t h e 
compensable i n j u r y . 

On O c t o b e r 8, 1986, t h e SAIF C o r p o r a t i o n a c c e p t e d 
c l a i m a n t ' s l e f t arm c o n d i t i o n and a g r e e d t o p r o c e s s i t t o c l o s u r e . 

CONCLUSIONS OF LAW 

The R e f e r e e made no s p e c i f i c c r e d i b i l i t y f i n d i n g s . On 
t h e m e r i t s , he d e c l i n e d t o i n c r e a s e c l a i m a n t ' s award o f pe r m a n e n t 
d i s a b i l i t y , f i n d i n g c l a i m a n t had n o t shown a l o s s o f use o r 
f u n c t i o n o f t h e r i g h t arm g r e a t e r t h a n t h e 20 p e r c e n t awarded 
p u r s u a n t t o t h e D e t e r m i n a t i o n Order.* No l e f t arm d i s a b i l i t y was 
g r a n t e d because o f t h e l a c k o f m e d i c a l e v i d e n c e i n d i c a t i n g any 
i m p a i r m e n t . No u n s c h e d u l e d s h o u l d e r or neck d i s a b i l i t y was 
g r a n t e d because t h e m e d i c a l e v i d e n c e c o n c e r n i n g c a u s a t i o n was n o t 
p e r s u a s i v e . A l s o , no compensable l o s s o f e a r n i n g c a p a c i t y was 
e s t a b l i s h e d . We a g r e e . 

When permanent p a r t i a l d i s a b i l i t y r e s u l t s f r o m an 
i n j u r y , t h e c r i t e r i a f o r r a t i n g t h a t d i s a b i l i t y s h a l l be t h e 
permanent l o s s o f use or f u n c t i o n o f t h e i n j u r e d member due t o t h e 
i n d u s t r i a l i n j u r y . ORS 6 5 6 . 2 1 4 ( 2 ) . I n a l l cases o f i n j u r y 
r e s u l t i n g i n permanent p a r t i a l d i s a b i l i t y o t h e r t h a n t h a t 
d e s c r i b e d above, t h e c r i t e r i a f o r r a t i n g o f d i s a b i l i t y s h a l l be 
t h e permanent l o s s o f e a r n i n g c a p a c i t y due t o t h e compensable 
i n j u r y . ORS 6 5 6 . 2 1 4 ( 5 ) . 
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At a h e a r i n g r e q u e s t e d by a c l a i m a n t on t h e i s s u e o f 
permanent d i s a b i l i t y , c l a i m a n t has t h e b u r d e n o f p r o v i n g permanent 
d i s a b i l i t y "due t o t h e compensable i n j u r y . " ORS 6 5 6 . 2 1 4 ( 5 ) ; 
B a r r e t t v. D & H D r y w a l l , 300 Or 325 ( 1 9 8 5 ) ; D a v i d E. S i t t o n , 36 
Van N a t t a 7 7 3 ( 1984) . T h e r e f o r e , c l a i m a n t had t h e b u r d e n o t 
p r o v i n g a m a t e r i a l c a u s a l c o n n e c t i o n between h i s s h o u l d e r o r neck 
c o n d i t i o n and h i s compensable i n j u r y . See E r n e s t E. Thompson, 39 
Van N a t t a 455 (1987 ) . 

C l a i m a n t f i r s t r e p o r t e d neck and s h o u l d e r p a i n i n May 
1984. At t h a t t i m e , he e x h i b i t e d f u l l neck range o f m o t i o n . 
Dr. E l l i s o n r e p o r t e d t h a t c l a i m a n t ' s s h o u l d e r s were n o r m a l . No 
m u s c u l o s k e l e t a l i n j u r y a t t h e s h o u l d e r was p r o d u c i n g c l a i m a n t ' s 
s u b j e c t i v e c o m p l a i n t s . A c e r v i c a l myelogram r u l e d o u t any r i g h t 
c e r v i c a l d i s c p r o b l e m s . 

Dr. F i l a r s k i o p i n e d t h a t c l a i m a n t ' s neck and s h o u l d e r 
c o m p l a i n t s were n o t c a u s a l l y r e l a t e d t o t h e o r i g i n a l o n - t h e - j o b 
a c c i d e n t . 

On t h e o t h e r hand, Dr. G l u b k a , c h i r o p r a c t o r , f e l t t h a t 
i t was more l i k e l y t h a n n o t t h a t c l a i m a n t ' s neck and s h o u l d e r 
p r o b l e m s were r e l a t e d t o h i s o r i g i n a l i n j u r y . He f u r t h e r 
c h a r a c t e r i z e d t h e d e g r e e o f i m p a i r m e n t t h a t c l a i m a n t s u f f e r e d as a 
r e s u l t o f t h e s e c o n d i t i o n s as m o d e r a t e . 

C l a i m a n t o f f e r e d m e d i c a l e v i d e n c e a t t e m p t i n g t o 
e s t a b l i s h t h a t t h e s h o u l d e r and neck c o n d i t i o n s were r e l a t e d t o 
t h e compensable i n j u r y . SAIF o f f e r e d e v i d e n c e t o t h e c o n t r a r y . 
Dr. G lubka's o p i n i o n c o n s i s t e d o f a c o n c l u s o r y s t a t e m e n t w i t h o u t 
s u p p o r t i n g e x p l a n a t i o n . We do n o t f i n d i t p e r s u a s i v e . Moe v. 
C e i l i n g Systems, 44 Or App 429 ( 1 9 8 0 ) . A c c o r d i n g l y , we c o n c l u d e 
t h a t c l a i m a n t d i d n o t p r o v e by a p r e p o n d e r a n c e o f t h e e v i d e n c e 
t h a t h i s s h o u l d e r and neck symptoms were m a t e r i a l l y r e l a t e d t o t h e 
o r i g i n a l compensable c o n d i t i o n . 

We f u r t h e r c o n c l u d e t h a t i t was a p p r o p r i a t e f o r t h e 
R e f e r e e t o make an i n d e p e n d e n t d e t e r m i n a t i o n o f w h e t h e r c l a i m a n t ' s 
s h o u l d e r and neck c o n d i t i o n s were r e l a t e d t o h i s compensable 
i n j u r y . We a g r e e t h a t c l a i m a n t f a i l e d t o c a r r y h i s b u r d e n . 
T h e r e f o r e , no u n s c h e d u l e d d i s a b i l i t y i s awarded. D a v i d E. S i t t o n , 
s u p r a . 

Assuming arguendo t h a t c l a i m a n t had e s t a b l i s h e d a 
m a t e r i a l r e l a t i o n s h i p between h i s compensable i n j u r y and t h e 
s h o u l d e r and neck c o m p l a i n t s , we s t i l l w o u l d n o t g r a n t c l a i m a n t 
any u n s c h e d u l e d permanent d i s a b i l i t y . We base t h i s c o n c l u s i o n on 
t h e l a c k o f p e r s u a s i v e m e d i c a l e v i d e n c e t o e s t a b l i s h any permanent 
l i m i t a t i o n s o r r e s t r i c t i o n s o f p h y s i c a l a c t i v i t y f r o m t h e neck o r 
s h o u l d e r p r o b l e m s . A l t h o u g h p r o b a t i v e , c l a i m a n t ' s t e s t i m o n y , by 
i t s e l f , d i d n o t e s t a b l i s h a l o s s o f e a r n i n g c a p a c i t y . G a r b u t t v. 
SAIF, 297 Or 148 ( 1 9 8 4 ) . 

L i k e w i s e , t h e r e was no m e d i c a l e v i d e n c e o f any l o s s o f 
use o r f u n c t i o n o f t h e l e f t arm. C l a i m a n t m e r e l y t e s t i f i e d t o 
p a i n c e n t e r e d a r o u n d t h e e lbow. By h i s own a d m i s s i o n , t h i s p a i n 
was m i n i m a l and d i d n o t b o t h e r him. T h e r e f o r e , c l a i m a n t i s n o t 
e n t i t l e d t o an award o f s c h e d u l e d permanent d i s a b i l i t y f o r t h e 
l o s s o f use o r f u n c t i o n o f h i s l e f t arm. 
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The m e d i c a l e v i d e n c e i s unanimous t h a t c l a i m a n t ' s r i g h t 
arm was p h y s i c a l l y i m p a i r e d . Two s u r g e r i e s f a i l e d t o a l l e v i a t e 
t h e hand numbness. The u l n a r n e r v e t r a n s p o s i t i o n c o n t r i b u t e d 
c h r o n i c e lbow p a i n . However, t h e m e d i c a l e v i d e n c e a l s o 
e s t a b l i s h e d t h a t , o b j e c t i v e l y , c l a i m a n t r e t a i n e d n e a r l y a l l o f h i s 
r i g h t arm f u n c t i o n s . F o l l o w i n g elbow s u r g e r y , he e x h i b i t e d f u l l 
r a n g e o f m o t i o n i n h i s r i g h t e l bow. He had n o r m a l s t r e n g t h and 
s e n s a t i o n i n h i s r i g h t hand, and showed good a b d u c t i o n and 
a d d u c t i o n o f t h e f i n g e r s . 

F o l l o w i n g our r e v i e w o f t h e m e d i c a l and l a y e v i d e n c e we 
a g r e e w i t h t h e R e f e r e e t h a t 20 p e r c e n t s c h e d u l e d permanent 
d i s a b i l i t y a d e q u a t e l y compensates c l a i m a n t f o r t h e l o s s o f use o r 
f u n c t i o n o f h i s r i g h t arm. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 30, 1987, i s a f f i r m e d . 
T O R I A S. BENSON, C l a i m a n t WCB 8 5 - 1 4 0 5 6 & 8 4 - 0 1 7 1 2 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s J u n e 2 1 , 1 9 8 8 

O r d e r on R e v i e w 
Reviewed by Board Members Johnson and C r i d e r . 

C l a i m a n t , p r o s e , r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f 
R e f e r e e Knapp's o r d e r t h a t : ( 1 ) u p h e l d t h e s e l f - i n s u r e d 
e m p l o y e r ' s d e n i a l o f her c l a i m f o r n eck, back, and p s y c h o l o g i c a l 
s t r e s s c o n d i t i o n s ; and ( 2 ) u p h e l d t h e e m p l o y e r ' s "de f a c t o " d e n i a l 
o f her c l a i m f o r an a l l e g e d c h e m i c a l s e n s i t i v i t y c o n d i t i o n . 

We r e v e r s e i n p a r t and a f f i r m i n p a r t . 

ISSUES 

1 . Whether c l a i m a n t ' s case s h o u l d be remanded t o t h e 
R e f e r e e . 

2. Whether c l a i m a n t ' s i n d u s t r i a l t r a u m a s o f O c t o b e r 
1983 m a t e r i a l l y c o n t r i b u t e d t o her neck, back, or p s y c h o l o g i c a l 
s t r e s s c o n d i t i o n s . 

3. Whether c l a i m a n t ' s i n d u s t r i a l e x p o s u r e t o t a r fumes 
i n O c t o b e r 1983 caused or worsened her a l l e g e d c h e m i c a l 
s e n s i t i v i t y c o n d i t i o n . 

4. Whether c l a i m a n t t i m e l y f i l e d an o c c u p a t i o n a l 
d i s e a s e c l a i m f o r her p s y c h o l o g i c a l s t r e s s c o n d i t i o n . 

5. Whether c l a i m a n t ' s work a c t i v i t i e s caused o r 
worsened her p s y c h o l o g i c a l s t r e s s c o n d i t i o n . 

FINDINGS OF FACT 

The Board a d o p t s t h e R e f e r e e ' s f i n d i n g s and make t h e 
f o l l o w i n g a d d i t i o n a l f i n d i n g s . 

C l a i m a n t had s o u g h t m e d i c a l a t t e n t i o n f o r c o m p l a i n t s o f 
p a i n i n her n eck, s h o u l d e r s , and back p r i o r t o O c t o b e r 1983. On 
O c t o b e r 4, 1983, she i n j u r e d her neck, s h o u l d e r s , and back 
f o l l o w i n g a p h y s i c a l c o n f r o n t a t i o n w i t h one o f her s t u d e n t s . Her 
p a i n i n c r e a s e d f o l l o w i n g two s i m i l a r c o n f r o n t a t i o n s on O c t o b e r 6 
and 7, 1983. As a r e s u l t o f t h e O c t o b e r 1983 t r a u m a s , she 
s u s t a i n e d i n c r e a s e d symptoms i n her n e c k , s h o u l d e r s , and b a c k . 
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C l a i m a n t had s o u g h t m e d i c a l a t t e n t i o n f o r a n x i e t y and 
p s y c h o l o g i c a l s t r e s s p r i o r t o Oc t o b e r 1983. The i n j u r y o f 
O c t o b e r 4, 1983, f r i g h t e n e d c l a i m a n t and caused her t o r e c a l l a 
p a i n f u l e v e n t i n her c h i l d h o o d . As a r e s u l t o f t h e O c t o b e r 1983 
t r a u m a s , she s u s t a i n e d i n c r e a s e d symptoms o f p s y c h o l o g i c a l s t r e s s . 

On Board r e v i e w , c l a i m a n t has a t t a c h e d s e v e r a l documents 
t o her w r i t t e n argument t h a t a r e n o t c o n t a i n e d i n t h e r e c o r d . 
These documents i n c l u d e c o p i e s o f m e d i c a l r e p o r t s , m e d i c a l 
a r t i c l e s , and newspaper a r t i c l e s . 

CONCLUSIONS OF LAW 

1. Remand 

The Board's r e v i e w s h a l l be based upon t h e r e c o r d and 
such o r a l o r w r i t t e n argument as i t may r e c e i v e . ORS 6 5 6 . 2 9 5 ( 3 ) & 
( 5 ) . Remand t o t h e R e f e r e e i s a p p r o p r i a t e i f t h e Board f i n d s t h a t 
t h e r e c o r d has been " i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e 
i n s u f f i c i e n t l y d e v e l o p e d . " ORS 6 5 6 . 2 9 5 ( 5 ) . 

Here, c l a i m a n t has a t t a c h e d s e v e r a l documents t o h e r 
w r i t t e n argument t h a t a r e n o t c o n t a i n e d i n t h e r e c o r d . We 
c o n s t r u e t h e s u b m i s s i o n o f such documents as a r e q u e s t f o r 
remand. A f t e r o ur de novo r e v i e w , we f i n d t h a t t h e r e c o r d was 
p r o p e r l y , c o m p l e t e l y , and s u f f i c i e n t l y d e v e l o p e d . See ORS 
6 5 6 . 2 9 5 ( 5 ) . We, t h e r e f o r e , d e c l i n e t o remand. 

2. C o m p e n s a b i l i t y o f Neck, Back, and P s y c h o l o g i c a l 
S t r e s s C o n d i t i o n s 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s i n j u r y c l a i m was 
n o t compensable, inasmuch as she had n o t p r o v e n "an a g g r a v a t i o n o f 
her u n d e r l y i n g [ n e c k , back, o r p s y c h o l o g i c a l s t r e s s ] c o n d i t i o n s . " 
We d i s a g r e e . 

At t h e o u t s e t , we must d e t e r m i n e w h e t h e r c l a i m a n t ' s 
O c t o b e r 1983 trau m a s can p r o p e r l y be c h a r a c t e r i z e d as an 

. i n d u s t r i a l i n j u r y r a t h e r t h a n an o c c u p a t i o n a l d i s e a s e . I n 
' V a l t i n s o n v. SAIF, 56 Or App 184, 187 ( 1 9 8 2 ) , t h e c o u r t p r o v i d e d : 

"'What s e t [ s ] o c c u p a t i o n a l d i s e a s e s a p a r t 
f r o m a c c i d e n t a l i n j u r i e s [ i s ] b o t h t h e f a c t 
t h a t t h e y can [ n o t ] h o n e s t l y be s a i d t o be 
u n e x p e c t e d , s i n c e t h e y [ a r e ] r e c o g n i z e d as 
an i n h e r e n t h a z a r d o f c o n t i n u e d e x p o s u r e t o 
c o n d i t i o n s o f t h e p a r t i c u l a r employment, 
and t h e f a c t t h a t t h e y [ a r e ] g r a d u a l r a t h e r 
t h a n sudden on o n s e t . ' " [ q u o t i n g O'Neal v. 
S i s t e r s o f P r o v i d e n c e , 22 Or App 9, 16 
(1975 ) J. 

The f i r s t p r o n g o f t h i s t w o - p a r t t e s t r e q u i r e s a d e t e r m i n a t i o n o f 
w h e t h e r t h e m e d i c a l c o n d i t i o n c l a i m e d w o u l d l i k e l y r e s u l t f r o m t h e 
work a c t i v i t y a l l e g e d t o be t h e cause o f t h e c o n d i t i o n . The 
second p r o n g r e q u i r e s a f i n d i n g o f w h e t h e r t h e a l l e g e d m e d i c a l 
c o n d i t i o n was "sudden i n o n s e t . " 

H ere, c l a i m a n t was employed as a p u b l i c s c h o o l t e a c h e r . 
Her c l a s s r o o m c o n s i s t e d o f a p p r o x i m a t e l y 30 f o u r t h and f i f t h g r a d e 
s t u d e n t s . I n t h e c o u r s e o f her t e a c h i n g d u t i e s , she s u s t a i n e d 
t h r e e d i s c r e t e p h y s i c a l t r a u m a s on O c t o b e r 4, 6, and 7, 1983. 
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Each t r a u m a i n v o l v e d a p h y s i c a l c o n f r o n t a t i o n w i t h one o f her 
s t u d e n t s . 

We c o n c l u d e t h a t t e a c h i n g f o u r t h and f i f t h g r a d e 
s t u d e n t s i n a p u b l i c s c h o o l s y stem was u n l i k e l y t o r e s u l t i n t h e 
c o n d i t i o n s c l a i m e d by c l a i m a n t . We a l s o c o n c l u d e t h a t a p e r i o d o f 
f o u r d a y s , i n v o l v i n g t h r e e d i s c r e t e p h y s i c a l t r a u m a s , s a t i s f i e s 
t h e "sudden i n o n s e t t e s t " r e q u i r e m e n t . A c c o r d i n g l y , c l a i m a n t ' s 
O c t o b e r 1983 t r a u m a s a r e p r o p e r l y c h a r a c t e r i z e d as an i n d u s t r i a l 
i n j u r y . 

I n i n j u r y c a s e s , a w o r k e r must p r o v e by a p r e p o n d e r a n c e 
o f t h e e v i d e n c e t h a t t h e i n d u s t r i a l i n j u r y was a m a t e r i a l 
c o n t r i b u t i n g cause o f her e x i s t i n g d i s a b i l i t y o r need f o r m e d i c a l 
s e r v i c e s . H a r r i s v. A l b e r t s o n ' s I n c . , 65 Or 254, 257 ( 1 9 8 3 ) ; ORS 
656.005 ( 8 ) (a ) . A w o r k e r need n o t , however, p r o v e an a g g r a v a t i o n 
or w o r s e n i n g o f her u n d e r l y i n g c o n d i t i o n . Jameson v. SAIF, 63 Or 
App 553, 555 ( 1 9 8 3 ) ; B o i s e Cascade v. W a t t e n b a r g e r , 63 Or App 44 7 
( 1 9 8 3 ) . A c c o r d i n g l y , i n H a r r i s t h e c o u r t announced, i n t e r a l i a : 

"The r e f e r e e i n c o r r e c t l y a p p l i e d t h e 
s t a n d a r d o f p r o o f s e t o u t i n W e l l e r v. 
U n i o n C a r b i d e , . . . [288 Or 27 ( 1 9 7 9 ) ] , i n 
f i n d i n g t h i s c l a i m noncompensable. When a 
d i s a b i l i t y i s t h e r e s u l t o f an a c c i d e n t a l 
i n j u r y , r a t h e r t h a n an o c c u p a t i o n a l 
d i s e a s e , W e l l e r does n o t a p p l y . [ C i t a t i o n 
o m i t t e d ] . I n i n j u r y c a s e s , t h e c o r r e c t 
s t a n d a r d o f p r o o f i s t h a t a c l a i m a n t must 
e s t a b l i s h by a p r e p o n d e r a n c e o f t h e 
e v i d e n c e t h a t t h e i n d u s t r i a l i n j u r y was a 
m a t e r i a l c o n t r i b u t i n g cause o f t h e e x i s t i n g 
d i s a b i l i t y . " 

a. Neck and Back 

Here , c l a i m a n t e x p e r i e n c e d p a i n i n her neck and back s h o r t l y 
a f t e r t h e t r a u m a o f O c t o b e r 4, 1983. Her p a i n i n c r e a s e d f o l l o w i n g 
t h e e n s u i n g t r a u m a s o f O c t o b e r 6 and 7, 1983. M o r e o v e r , n e a r l y 
a l l o f t h e m e d i c a l e x p e r t s c a u s a l l y r e l a t e d c l a i m a n t ' s neck and 
back d i s a b i l i t y t o t h e O c t o b e r 1983 t r a u m a s . 

Dr. S c h o e p f l i n t e s t i f i e d , i n t e r a l i a : 

"They [ t h e O c t o b e r 1983 t r a u m a s ] c e r t a i n l y 
were t h e cause o f i n c r e a s e d symptoms f o r a 
p e r i o d o f t i m e . . . ." 

• * * * * • 

" I t [ t h e O c t o b e r 1983 t r a u m a s ] l i k e l y 
w orsened symptoms, and w h e t h e r i t was 
s u f f i c i e n t t o a g g r a v a t e t h e c o n d i t i o n 
i t s e l f on t h e l o n g t e r m i s i m p o s s i b l e f o r 
me t o s a y . " (Emphasis a d d e d ) . 

Dr. N e l s o n r e p o r t e d t h a t c l a i m a n t ' s d e g e n e r a t i v e 
a r t h r i t i s o f t h e a c r o m i o c l a v i c u l a r j o i n t s was " a g g r a v a t e d by t h e 
o n - t h e - j o b i n j u r y o f O c t o b e r 4, 1983." 

Dr. B e n n e t t d i a g n o s e d c l a i m a n t ' s neck and back 
d i s a b i l i t y as m y o f a s c i a l p a i n syndrome. A c c o r d i n g t o B e n n e t t , t h e 
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syndrome was " p o s t - t r a u m a t i c i n o r i g i n f o l l o w i n g [ t h e O c t o b e r 
1 9 8 3 ] trauma t o her neck and s h o u l d e r s . . . ." 

Dr. R o h l f i n g d i a g n o s e d c l a i m a n t ' s neck and back 
d i s a b i l i t y as p r e e x i s t i n g f i b r o s i t i s and o p i n e d t h a t i t r e m a i n e d 
unchanged a f t e r O c t o b e r 1983. However, R o h l f i n g conceded t h a t 
b e f o r e O c t o b e r 1983 c l a i m a n t ' s c o n d i t i o n was " k i n d o f unknown t o 
me. " 

Dr. F r a n k s r e p o r t e d t h a t c l a i m a n t m i g h t have 
f i b r o m y o s i t i s , b u t d i d n o t f e e l i t was " d i r e c t l y r e l a t e d t o t h e 
t r a u m a o f O c t o b e r 4, 1983." 

Dr. Reimer was t h e o n l y p h y s i c i a n t o u n e q u i v o c a l l y s t a t e 
t h a t t h e r e was no r e l a t i o n s h i p between c l a i m a n t ' s c o m p l a i n t s and 
t h e O c t o b e r 1983 t r a u m a s . 

We a r e p e r s u a d e d by S c h o e p f l i n ' s o p i n i o n . S c h o e p f l i n 
began t r e a t i n g c l a i m a n t i n 1981 and has o b s e r v e d her on s e v e r a l 
o c c a s i o n s . See W e i l a n d v. SAIF, 64 Or App 810, 814 ( 1 9 8 3 ) . 
M o r e o v e r , inasmuch as S c h o e p f l i n o b s e r v e d c l a i m a n t b o t h b e f o r e and 
a f t e r t h e O c t o b e r 1983 t r a u m a s , he was i n t h e b e s t p o s i t i o n t o 
r e n d e r an o p i n i o n c o n c e r n i n g t h e c a u s a l r e l a t i o n s h i p o f t h o s e 
t r a u m a s t o c l a i m a n t ' s neck and back d i s a b i l i t y . See Kienow Food 
S t o r e s v. L y s t e r , 79 Or App 416, 421 ( 1 9 8 6 ) . S c h o e p f l i n ' s o p i n i o n 
i s f u r t h e r b u t t r e s s e d by t h e o p i n i o n s o f N e l s o n and B e n n e t t . 

We a r e n o t p e r s u a d e d by t h e o p i n i o n s o f R o h l f i n g , 
F r a n k s , and Reimer. F i r s t , R o h l f i n g t e s t i f i e d t h a t c l a i m a n t ' s 
f i b r o s i t i s c o n d i t i o n d i d n o t change a f t e r O c t o b e r 1983. However, 
R o h l f i n g a d m i t t e d t h a t he had l i t t l e f i r s t h a n d knowledge i n w h i c h 
t o r e n d e r an o p i n i o n c o n c e r n i n g a c o m p a r i s o n o f c l a i m a n t ' s 
c o n d i t i o n b e f o r e and a f t e r O c t o b e r 1983. See Kienow Food S t o r e s 
v. L y s t e r , s u p r a . Second, F r a n k s m e r e l y o p i n e d t h a t c l a i m a n t ' s 
c o n d i t i o n was n o t " d i r e c t l y " r e l a t e d t o t h e O c t o b e r 1983 t r a u m a s . 
The i m p l i c a t i o n f r o m F r a n k ' s o p i n i o n , however, i s t h a t c l a i m a n t ' s 
c o n d i t i o n was i n d i r e c t l y r e l a t e d t o t h e O c t o b e r 1983 t r a u m a s . See 
B l o o m f i e l d v. N a t i o n a l U n i o n I n s u r a n c e Co, 72 Or App 126, 128-29 
(1 9 8 5 ) ( I n d u s t r i a l i n j u r y need n o t be t h e s o l e o r p r i n c i p a l cause 
o f a w o r k e r ' s d i s a b i l i t y ) . L a s t , Reimer d i d n o t examine c l a i m a n t 
f o r c o m p l a i n t s r e l a t e d t o her neck and back. A c c o r d i n g l y , Reimer 
r e p o r t e d , i n t e r a l i a : 

"She [ c l a i m a n t ] i s h e r e p r i m a r i l y . . . t o 
have a n e u r o l o g i c a l e v a l u a t i o n because she 
i s w o n d e r i n g i f she has had n e u r o l o g i c a l 
damage as a r e s u l t o f her 10/4/83 i n j u r y . " 
(Emphasis a d d e d ) . 

Reimer c o n c l u d e d h i s r e p o r t by d e s c r i b i n g t h e v a r i o u s n e u r o l o g i c a l 
e x a m i n a t i o n s w h i c h he had p e r f o r m e d . There i s no m e n t i o n , 
however, o f any neck o r back e x a m i n a t i o n s . T h e r e f o r e , w h i l e we do 
n o t d i s c o u n t Reimer's o p i n i o n , we a c c o r d i t l i t t l e p r o b a t i v e 
w e i g h t . 

A c c o r d i n g l y , c l a i m a n t has p r o v e n t h a t t h e O c t o b e r 1983 
t r a u m a s m a t e r i a l l y c o n t r i b u t e d t o her e x i s t i n g neck and back 
d i s a b i l i t y . 

b. P s y c h o l o g i c a l S t r e s s 

The i s s u e o f w h e t h e r c l a i m a n t ' s O c t o b e r 1983 t r a u m a s 
m a t e r i a l l y c o n t r i b u t e d t o her e x i s t i n g p s y c h o l o g i c a l d i s a b i l i t y or 
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need f o r m e d i c a l s e r v i c e s i s a complex m e d i c a l q u e s t i o n . Thus, 
a l t h o u g h c l a i m a n t ' s t e s t i m o n y i s p r o b a t i v e , r e s o l u t i o n o f t h i s 
i s s u e l a r g e l y t u r n s on an a n a l y s i s o f t h e m e d i c a l e v i d e n c e . U r i s 
v. C o m p e n s a t i o n D e p a r t m e n t , 247 Or 420, 426 ( 1 9 6 7 ) ; Kassahn v. 
P u b l i s h e r s Paper Co., 76 Or App 105, 109 ( 1 9 8 5 ) . 

C l a i m a n t was examined by Dr. S i s s l e r on f o u r o c c a s i o n s 
i n 1985. A c c o r d i n g t o S i s s l e r , t h e O c t o b e r 1983 t r a u m a s "caused 
[ c l a i m a n t ] t o have a m e n t a l d i s o r d e r . " S i m i l a r l y , Dr. C o l i s t r o 
o p i n e d t h a t c l a i m a n t was s u f f e r i n g f r o m an a c u t e a d j u s t m e n t 
d i s o r d e r and an a g g r a v a t i o n o f a p r e e x i s t i n g p e r s o n a l i t y d i s o r d e r , 
w h i c h b o t h became p r o b l e m a t i c a f t e r her O c t o b e r 1983 t r a u m a s . On 
t h e o t h e r hand, Dr. P a r v a r e s h t e s t i f i e d t h e c l a i m a n t d i d n o t 
s u f f e r any p s y c h o l o g i c a l d i s a b i l i t y as a r e s u l t o f t h e O c t o b e r 
1983 t r a u m a s . 

We a r e more p e r s u a d e d by t h e o p i n i o n s o f S i s s l e r and 
C o l i s t r o . See Somers v. SAIF, 77 Or App 259, 263 ( 1 9 8 6 ) . U n l i k e 
S i s s l e r , P a r v a r e s h examined c l a i m a n t on o n l y one o c c a s i o n . See 
W e i l a n d v. SAIF, 64 Or App a t 814. M o r e o v e r , P a r v a r e s h conceded 
t h a t i t was p o s s i b l e f o r a m i n o r p h y s i c a l e v e n t t o have s e r i o u s 
e f f e c t s on an i n d i v i d u a l ' s p s y c h o l o g i c a l f u n c t i o n i n g . He f u r t h e r 
conceded t h a t i n d i v i d u a l s do n o t u s u a l l y d i v u l g e i m p o r t a n t 
c h i l d h o o d e v e n t s a f t e r o n l y one or two p s y c h i a t r i c e v a l u a t i o n s . 
H ere, i n t h e c o u r s e o f S i s s l e r ' s t r e a t m e n t , c l a i m a n t c o n n e c t e d t h e 
O c t o b e r 1983 t r a u m a s t o c e r t a i n t r a u m a t i c c h i l d h o o d e v e n t s . We 
c o n c l u d e , t h e r e f o r e , t h a t P a r v a r e s h ' s o p i n i o n was n o t based on a 
c o m p l e t e and a c c u r a t e h i s t o r y . See M i l l e r v. G r a n i t e C o n s t r u c t i o n 
Co., 28 Or App 473, 476 ( 1 9 7 7 ) . 

A c c o r d i n g l y , we c o n c l u d e t h a t c l a i m a n t has p r o v e n t h a t 
t h e O c t o b e r 1983 t r a u m a s m a t e r i a l l y c o n t r i b u t e d t o her e x i s t i n g 
p s y c h o l o g i c a l d i s a b i l i t y . 

3. C h e m i c a l S e n s i t i v i t y 

To e s t a b l i s h a compensable o c c u p a t i o n a l d i s e a s e , a 
w o r k e r must p r o v e t h a t her work e x p o s u r e was t h e m a j o r 
c o n t r i b u t i n g cause o f e i t h e r t h e o n s e t o r w o r s e n i n g o f her 
c o n d i t i o n . D e t h l e f s v. H y s t e r Co., 295 Or 298, 310 ( 1 9 8 3 ) ; W e l l e r 
v. U n i o n C a r b i d e C o r p . , 288 Or 27, 31-5 ( 1 9 7 9 ) ; see f o r m e r ORS 
6 5 6 . 8 0 2 ( 1 ) ( a ) . 

The i s s u e o f w h e t h e r c l a i m a n t s u f f e r e d a compensable 
c h e m i c a l s e n s i t i z a t i o n c o n d i t i o n as a r e s u l t o f t a r fume e x p o s u r e , 
i s , a g a i n , a complex m e d i c a l q u e s t i o n . U r i s v. Compensation 
D e p t . , s u p r a ; Kassahn v. Paper P u b l i s h e r ' s Co., s u p r a . 

The m e d i c a l e v i d e n c e i s d i v i d e d . D r s . P a r v a r e s h , 
C o l i s t r o , B a r dana, M o r t o n , and O ' H a l l a r e n f o u n d no e v i d e n c e o f 
t o x i c p o i s o n i n g o r o r g a n i c b r a i n damage. On t h e o t h e r hand, 
D r s . K e p p e l , Leveque, and P l e t s c h d i a g n o s e d a c h e m i c a l s e n s i t i v i t y 
c o n d i t i o n . K e p p e l and Leveque, however, d i d n o t c a u s a l l y r e l a t e 
c l a i m a n t ' s a l l e g e d c h e m i c a l s e n s i t i v i t y t o her t a r fume e x p o s u r e 
i n O c t o b e r 1983. L i k e w i s e , P l e t s c h o n l y s t a t e d t h a t c h e m i c a l 
s e n s i t i v i t y " u s u a l l y b e g i n s a f t e r some e x p o s u r e t o a c h e m i c a l 
s u b s t a n c e ( i n t h i s case t a r f u m e s ) . " A l t h o u g h we a r e aware t h a t a 
p h y s i c i a n need n o t use p r e c i s e l e g a l t e r m i n o l o g y , McClendon v. 
N a b i s c o B r a n d s , I n c . , 77 Or App 412, 417 ( 1 9 8 6 ) , we a r e n o t 
p e r s u a d e d by P l e t s c h ' s o p i n i o n c o n c e r n i n g t h e " u s u a l " c a u s a l 
r e l a t i o n s h i p between c h e m i c a l s e n s i t i v i t y and t a r fumes. 
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A c c o r d i n g l y , we c o n c l u d e t h a t c l a i m a n t has n o t p r o v e n 
t h a t her work e x p o s u r e i n O c t o b e r 1983 was t h e m a j o r c o n t r i b u t i n g 
cause o f e i t h e r t h e o n s e t o r w o r s e n i n g o f an a l l e g e d c h e m i c a l 
s e n s i t i v i t y c o n d i t i o n . 

4. T i m e l i n e s s o f O c c u p a t i o n a l S t r e s s C l a i m 

The R e f e r e e f o u n d t h a t c l a i m a n t had n o t f i l e d an 
o c c u p a t i o n a l d i s e a s e c l a i m f o r her p s y c h o l o g i c a l s t r e s s c o n d i t i o n 
u n t i l t h e d a t e o f t h e h e a r i n g . He, t h e r e f o r e , c o n c l u d e d t h a t t h e 
c l a i m was u n t i m e l y . We d i s a g r e e . 

O c c u p a t i o n a l d i s e a s e c l a i m s must be f i l e d w i t h i n 180 
days f r o m t h e d a t e a w o r k e r becomes d i s a b l e d o r i s i n f o r m e d by a 
p h y s i c i a n t h a t she i s s u f f e r i n g f r o m an o c c u p a t i o n a l d i s e a s e , 
w h i c h e v e r i s l a t e r . Former ORS 6 5 6 . 8 0 7 ( 1 ) . However, an u n t i m e l y 
f i l i n g under f o r m e r ORS 6 5 6.807(1) does n o t bar a w o r k e r ' s c l a i m 
i f : ( 1 ) t h e e m p l o y e r had knowledge o f t h e i n j u r y ; or ( 2 ) t h e 
i n s u r e r or s e l f - i n s u r e d e m p l oyer was n o t p r e j u d i c e d by f a i l u r e t o 
r e c e i v e t i m e l y n o t i c e . ORS 6 5 6 . 2 6 5 ( 4 ) ( a ) ; R o b i n s o n v. SAIF, 69 Or 
App 534, 538 ( 1 9 8 4 ) ; see I n k l e y v. F o r e s t F i b e r P r o d u c t s Co., 288 
Or 337, 347 ( 1 9 8 0 ) . 

H ere, c l a i m a n t f i l e d an i n d u s t r i a l c l a i m f o r n e c k , b a c k , 
and p s y c h o l o g i c a l s t r e s s c o n d i t i o n s on November 2 1 , 1983. On t h e 
c l a i m f o r m , she e x p r e s s l y i n d i c a t e d t h a t her c o n d i t i o n s a r o s e o u t 
o f t r a u m a s s u s t a i n e d on O c t o b e r 4, 6, and 7, 1983. The f o l l o w i n g 
day, t h e e m p l o y e r checked t h e box f o r an " o c c u p a t i o n a l d i s e a s e " 
and p l a c e d t h e c l a i m i n " d e f e r r e d " s t a t u s . On J a n u a r y 23, 1984, 
t h e e m p l o y e r i s s u e d a l e t t e r o f d e n i a l s t a t i n g , i n t e r a l i a : 

"You [ c l a i m a n t ] c l a i m e d back, neck and 
s t r e s s p r o b l e m s and a l l e g e d t h a t t h e s e 
p r o b l e m s a r o s e o u t o f y o u r t e a c h i n g 
a c t i v i t i e s a t B r i d g e r S c h o o l . " 

* * * * * * 

" I n 1977 [, ] Dr. L a r s o n m e n t i o n e d t h a t you 
were t r o u b l e d g r e a t l y by y o u r p r o b l e m s o f 
on g o i n g a n x i e t y and t h a t you had s p e n t 
some t i m e w i t h a p s y c h o l o g i s t . " (Emphasis 
added) . 

F i r s t , we a r e n o t p e r s u a d e d t h a t c l a i m a n t f i l e d an 
u n t i m e l y o c c u p a t i o n a l d i s e a s e c l a i m . I n f a c t , t h e r e c o r d 
i n d i c a t e s t h a t t h e e m p l oyer i n i t i a l l y v i e w e d t h e November 1983 
c l a i m as one f o r o c c u p a t i o n a l d i s e a s e . 

Second, even assuming t h a t c l a i m a n t f i l e d an u n t i m e l y 
o c c u p a t i o n a l d i s e a s e c l a i m , we f i n d t h a t her c l a i m was n o t 
t i m e - b a r r e d . The e m p l oyer c l e a r l y had knowledge o f c l a i m a n t ' s 
" i n j u r y . " ORS 656 . 265 (4 ) ( a ) ; see Hayes-Godt v. S c o t t W e t z e l 
S e r v i c e s , 71 Or App 175, 179 ( 1 9 8 4 ) . M o r e o v e r , based on t h e 
e m p l o y e r ' s own "check t h e box" r e s p o n s e s i n c l a i m a n t ' s i n i t i a l 
c l a i m f o r m and i t s l e t t e r o f d e n i a l , t h e e m p l o y e r had knowledge o f 
a c l a i m f o r o c c u p a t i o n a l d i s e a s e . 

L a s t , as e a r l y as November 22, 1983, t h e e m p l o y e r was 
aware o f an o c c u p a t i o n a l d i s e a s e c l a i m f o r p s y c h o l o g i c a l s t r e s s . 
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Upon i n v e s t i g a t i n g t h e c l a i m , i t l e a r n e d o f c l a i m a n t ' s 
l o n g - s t a n d i n g a n x i e t y c o n d i t i o n . A few months a f t e r d e n y i n g 
c l a i m a n t ' s s t r e s s c o n d i t i o n , t h e e m p l oyer s e n t c l a i m a n t t o 
P a r v a r e s h f o r a p s y c h i a t r i c e v a l u a t i o n . Under such c i r c u m s t a n c e s , 
we c o n c l u d e t h a t t h e e m p l oyer f a i l e d t o p r o v e t h a t i t was 
p r e j u d i c e d by c l a i m a n t ' s a l l e g e d f a i l u r e t o t i m e l y f i l e an 
o c c u p a t i o n a l d i s e a s e c l a i m . See R o b i n s o n v. SAIF, 69 Or App a t 
538; Hayes-Godt v. S c o t t W e t z e l S e r v i c e s , 71 Or App a t 180. 

5. P s y c h o l o g i c a l S t r e s s C o n d i t i o n — R e l a t e d t o Work 
A c t i v i t i e s 

To e s t a b l i s h a compensable o c c u p a t i o n a l d i s e a s e f o r a 
p s y c h o l o g i c a l c o n d i t i o n , t h e w o r k e r must p r o v e t h a t her work 
a c t i v i t i e s were t h e m a j o r c o n t r i b u t i n g cause o f t h e c o n d i t i o n . 
D e t h l e f s v. H y s t e r Co., 295 Or a t 310. I f t h e p s y c h o l o g i c a l 
c o n d i t i o n p r e e x i s t e d her employment, t h e w o r k e r must p r o v e t h a t 
her symptoms i n c r e a s e d . V a r n e r v. SAIF, 89 Or App 4 2 1 , 424 
( 1 9 8 8 ) ; A d s i t t v. C l a i r m o n t Water D i s t r i c t , 79 Or App 1 , 7 ( 1 9 8 6 ) . 

Here, a l t h o u g h t h e r e c o r d s u p p o r t s a f i n d i n g t h a t 
c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n p r e e x i s t e d her O c t o b e r 1983 
t r a u m a s , t h e r e i s no e v i d e n c e t h a t i t p r e e x i s t e d her employment. 
We, t h e r e f o r e , need n o t a p p l y t h e r u l e announced i n A d s i t t t o o u r 
o c c u p a t i o n a l d i s e a s e a n a l y s i s o f c l a i m a n t ' s p s y c h o l o g i c a l 
c o n d i t i o n . 

As we s t a t e d above, S i s s l e r , C o l i s t r o , and P a r v a r e s h 
have r e n d e r e d o p i n i o n s c o n c e r n i n g t h e e t i o l o g y o f c l a i m a n t ' s 
p s y c h o l o g i c a l c o n d i t i o n . W h i l e S i s s l e r and C o l i s t r o c a u s a l l y 
r e l a t e d c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n t o t h e O c t o b e r 1983 
t r a u m a s , t h e y d i d n o t r e l a t e c l a i m a n t ' s c o n d i t i o n t o her work 
a c t i v i t i e s . 

A c c o r d i n g l y , we c o n c l u d e t h a t c l a i m a n t has n o t p r o v e n 
t h a t h e r work a c t i v i t i e s were t h e m a j o r c o n t r i b u t i n g cause o f her 
p s y c h o l o g i c a l c o n d i t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 18, 1987 i s r e v e r s e d i n 
p a r t and a f f i r m e d i n p a r t . Those p o r t i o n s o f t h e R e f e r e e ' s o r d e r 
t h a t u p h e l d t h e s e l f - i n s u r e d e m p l o y e r ' s d e n i a l o f c l a i m a n t ' s 
November 1983 c l a i m f o r neck, back, and p s y c h o l o g i c a l s t r e s s 
c o n d i t i o n s , and f o u n d t h a t c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m 
f o r h er p s y c h o l o g i c a l s t r e s s c o n d i t i o n was u n t i m e l y , a r e 
r e v e r s e d . The e m p l o y e r i s d i r e c t e d t o p r o c e s s c l a i m a n t ' s November 
1983 c l a i m a c c o r d i n g t o l a w . A l l r e m a i n i n g p o r t i o n s o f t h e 
R e f e r e e ' s o r d e r a r e a f f i r m e d . The Board a p p r o v e s a c l i e n t - p a i d 
f e e n o t t o exceed $736 . 50. 

ANDY WEBB, C l a i m a n t Own M o t i o n 8 8 - 0144M 
H a y n e r , e t a l . , C l a i m a n t ' s A t t o r n e y s J u n e 2 2 , 1 9 8 8 
S A I F C o r p , I n s u r a n c e C a r r i e r Own M o t i o n O r d e r on R e c o n s i d e r a t i o n 

C l a i m a n t has r e q u e s t e d r e c o n s i d e r a t i o n o f our A p r i l 25, 
1988 Own M o t i o n Order w h i c h c o n c l u d e d t h a t we l a c k e d a u t h o r i t y t o 
r e o p e n h i s September 12, 1979 i n j u r y c l a i m w i t h t h e SAIF 
C o r p o r a t i o n f o r t h e payment o f t e m p o r a r y t o t a l d i s a b i l i t y 
b e n e f i t s . R e l y i n g on ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) , w h i c h became e f f e c t i v e 
J a n u a r y 1 , 1988, we r e a s o n e d t h a t we may e x e r c i s e our own m o t i o n 
a u t h o r i t y when we f i n d t h a t t h e r e i s a w o r s e n i n g o f a compensable 
i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t or o u t p a t i e n t s u r g e r y o r 
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o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . Inasmuch as c l a i m a n t 
had n e i t h e r undergone s u r g e r y nor been h o s p i t a l i z e d f o r t r e a t m e n t 
c o n c e r n i n g h i s back c o n d i t i o n , we c o n c l u d e d t h a t we were w i t h o u t 
a u t h o r i t y t o r e o p e n t h e c l a i m f o r t h e payment o f t e m p o r a r y t o t a l 
d i s a b i l i t y b e n e f i t s . C o n s e q u e n t l y , we d e n i e d c l a i m a n t ' s r e q u e s t 
f o r Own M o t i o n r e l i e f . 

On May 25, 1988, we a b a t e d our Own M o t i o n O r d e r and 
g r a n t e d SAIF an o p p o r t u n i t y t o r e s p o n d t o c l a i m a n t ' s r e q u e s t f o r 
r e c o n s i d e r a t i o n . H a v i n g r e c e i v e d SAIF's r e s p o n s e , we p r o c e e d w i t h 
o ur r e c o n s i d e r a t i o n . 

C l a i m a n t c o n t e n d s t h a t t h e Board f a i l e d t o c o n s i d e r t h e 
law i n e f f e c t a t t h e t i m e o f c l a i m a n t ' s 1979 i n j u r y . I n s u p p o r t 
o f h i s c o n t e n t i o n , c l a i m a n t c i t e s ORS 6 5 6 . 2 0 2 ( 2 ) , w h i c h p r o v i d e s 
t h a t : 

" Except as o t h e r w i s e p r o v i d e d by l a w , 
payment o f b e n e f i t s f o r i n j u r i e s or d e a t h s 
under ORS 656.001 t o 656.794 s h a l l be 
c o n t i n u e d as a u t h o r i z e d , and i n t h e amounts 
p r o v i d e d f o r , by t h e law i n f o r c e a t t h e 
t i m e t h e i n j u r y g i v i n g r i s e t o t h e r i g h t t o 
c o m p e n s a t i o n o c c u r r e d . " 

F u r t h e r m o r e , c l a i m a n t s u b m i t s t h a t House B i l l 2900 ( w h i c h 
became Oregon Laws 1987, C h a p t e r 884) d i d n o t amend, m o d i f y o r 
o t h e r w i s e a l t e r t h e a f o r e m e n t i o n e d s t a t u t e . C o n s e q u e n t l y , 
c l a i m a n t a s s e r t s t h a t t h e Board's Own M o t i o n a u t h o r i t y i n t h i s 
c l a i m i s n o t l i m i t e d by S e c t i o n 37 o f C h a p t e r 884. (Which amended 
ORS 6 5 6 . 2 7 8 ( 1 ) by l i m i t i n g awards t o t e m p o r a r y d i s a b i l i t y 
c o m p e n s a t i o n f r o m t h e t i m e t h e w o r k e r i s a c t u a l l y h o s p i t a l i z e d o r 
u n d e r g o e s o u t p a t i e n t s u r g e r y u n t i l t h e w o r k e r ' s c o n d i t i o n becomes 
m e d i c a l l y s t a t i o n a r y as d e t e r m i n e d by t h e B o a r d ) . 

C o n t e n d i n g t h a t t h e Board had a u t h o r i t y t o award t e m p o r a r y 
t o t a l d i s a b i l i t y a t t h e t i m e o f h i s 1979 i n j u r y and a t t h e t i m e o f 
h i s 1987 r e q u e s t f o r Own M o t i o n r e l i e f , c l a i m a n t a r g u e s t h a t t h e 
Board i s empowered t o g r a n t h i s r e q u e s t . We d i s a g r e e . 

S e c t i o n 37 o f C h a p t e r 884, w h i c h amended ORS 6 5 6 . 2 7 8 ( 1 ) as 
p r e v i o u s l y d e s c r i b e d , became o p e r a t i v e J a n u a r y 1 , 1988. See 
S e c t i o n 63. M o r e o v e r , t h e s e amendments became o p e r a t i v e on 
J a n u a r y 1 , 1988, " [ n ] o t w i t h s t a n d i n g ORS 656.202." See Oregon Laws 
1987, C h a p t e r 884, S e c t i o n 62. (Emphasis a d d e d ) . 

I n a d d i t i o n t o t h e amendments t o ORS 6 5 6 . 2 7 8 ( 1 ) , C h a p t e r 884 
a l s o c r e a t e d ORS 656.625, t h e "Reopened C l a i m s R e s e r v e . " See 
Oregon Laws 1987, C h a p t e r 884, S e c t i o n 39. ORS 6 5 6 . 6 2 5 ( 1 ) 
p r o v i d e s t h a t t h e D i r e c t o r " s h a l l e s t a b l i s h a Reopened C l a i m s 
Reserve w i t h i n t h e I n s u r a n c e and F i n a n c e Fund f o r t h e p u r p o s e o f 
r e i m b u r s i n g t h e a d d i t i o n a l amounts o f c o m p e n s a t i o n p a y a b l e t o 
i n j u r e d w o r k e r s t h a t r e s u l t s f r o m any award made by t h e b o a r d 
p u r s u a n t t o ORS 656.278 a f t e r J a n u a r y 1 , 1988." ORS 6 5 6 . 6 2 5 ( 2 ) 
f u r t h e r s t a t e s t h a t " [ n J o t w i t h s t a n d i n g any o t h e r p r o v i s i o n o f l a w , 
any r e i m b u r s e m e n t f r o m t h e Reopened C l a i m s Reserve s h a l l be i n 
such amounts as t h e b o a r d p r e s c r i b e s and o n l y t o t h e e x t e n t t h a t 
f u n d s a r e a v a i l a b l e i n t h e r e s e r v e . " As w i t h t h e o t h e r s e c t i o n s 
o f C h a p t e r 884, S e c t i o n 39 became o p e r a t i v e J a n u a r y 1 , 1988. See 
C h a p t e r 884, S e c t i o n 63. 

The l a n g u a g e o f t h e a f o r e m e n t i o n e d s t a t u t e s u n a m b i g u o u s l y 
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e x p r e s s e s t h e i n t e n t o f t h e l e g i s l a t u r e t h a t t h e Board's a u t h o r i t y 
t o award c o m p e n s a t i o n a f t e r J a n u a r y 1 , 1 9 8 8 i s l i m i t e d t o 
t e m p o r a r y d i s a b i l i t y b e n e f i t s and o n l y when t h e r e i s a w o r s e n i n g 
o f a compensable i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t or 
o u t p a t i e n t s u r g e r y or o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . 
Thus, i t i s n o t n e c e s s a r y t o r e s o r t t o s t a t u t o r y c o n s t r u c t i o n 
p r i n c i p l e s or t o l e g i s l a t i v e h i s t o r y t o d e t e r m i n e t h e i n t e n t o f 
t h e l e g i s l a t u r e . W h i p p l e v. Howser, 2 9 1 Or 4 7 5 ( 1 9 8 1 ) . Even 
assuming t h a t a m b i g u i t i e s e x i s t , t h e l e g i s l a t i v e h i s t o r y s u p p o r t s 
t h e c o n c l u s i o n t h a t t h e l e g i s l a t u r e i n t e n d e d t o l i m i t a l l awards 
f o r c l a i m s i n w h i c h t h e w o r k e r ' s a g g r a v a t i o n r i g h t s had e x p i r e d t o 
t e m p o r a r y d i s a b i l i t y , p a y a b l e o n l y where t h e r e has been a 
w o r s e n i n g o f a compensable i n j u r y r e q u i r i n g e i t h e r s u r g e r y or 
o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . See M i n u t e s , S enate 
Committee on L a b o r , Pages 2 9 - 3 5 , (June 1 0 , 1 9 8 7 ) . 

F i n a l l y , c l a i m a n t o b j e c t s t o t h e i s s u a n c e o f our o r d e r w i t h 
n o t i c e o f a p p e a l r i g h t s p u r s u a n t t o ORS 6 5 6 . 2 7 8 ( 3 ) . At a minimum, 
c l a i m a n t s u g g e s t s t h a t our o r d e r be m o d i f i e d t o a l l o w him t h e 
r i g h t t o p e t i t i o n f o r j u d i c i a l r e v i e w . We a r e w i t h o u t a u t h o r i t y 
t o a l t e r our n o t i c e o f a p p e a l r i g h t s . 

Inasmuch as c l a i m a n t has r e q u e s t e d r e l i e f u nder o u r Own 
M o t i o n a u t h o r i t y , we a r e o b l i g e d t o i s s u e an o r d e r p u r s u a n t t o 
t h a t a u t h o r i t y . T h e r e f o r e , i n a c c o r d a n c e w i t h ORS 6 5 6 . 2 7 8 ( 3 ) , we 
a r e r e q u i r e d t o a d v i s e t h e p a r t i e s o f t h e i r r e s p e c t i v e r i g h t s o f 
a p p e a l f r o m our Own M o t i o n o r d e r . 

A c c o r d i n g l y , t h e r e q u e s t f o r r e c o n s i d e r a t i o n i s g r a n t e d . On 
r e c o n s i d e r a t i o n , as s u p p l e m e n t e d h e r e i n , we a d h e r e t o and 
r e p u b l i s h our A p r i l 2 5 , 1 9 8 8 o r d e r , e f f e c t i v e t h i s d a t e . 

I T IS SO ORDERED. 

WALLACE J . D A V I S , C l a i m a n t Own M o t i o n 8 7 - 0744M 
D a v i d J . H o l l a n d e r & A s s o c . , C l a i m a n t ' s A t t o r n e y s J u n e 2 3 , 1 9 8 8 
T h e T r a v e l e r s , I n s u r a n c e C a r r i e r Own M o t i o n O r d e r 

The Board i s s u e d an Own M o t i o n D e t e r m i n a t i o n on 
A p r i l 1 5 , 1 9 8 8 whereby c l a i m a n t ' s c l a i m was c l o s e d w i t h t e m p o r a r y 
t o t a l d i s a b i l i t y c o m p e n s a t i o n t e r m i n a t e d as o f March 4 , 1 9 8 8 . 
C l a i m a n t s u b s e q u e n t l y r e q u e s t e d t h a t t h e Board r e c o n s i d e r i t s 
o r d e r and p r e s u m a b l y i n c r e a s e t h e permanent d i s a b i l i t y award 
beyond t h e 6 5 p e r c e n t c l a i m a n t had a l r e a d y been g r a n t e d . B e f o r e 
c l a i m a n t was a b l e t o p r e s e n t t h e a d d i t i o n a l m e d i c a l e v i d e n c e t o 
s u p p o r t h i s r e q u e s t , t h e i n s u r e r a d v i s e d us t h a t c l a i m a n t was 
a g a i n s e e k i n g t e m p o r a r y t o t a l d i s a b i l i t y c o m p e n s a t i o n f o r an 
a l l e g e d w o r s e n i n g o f h i s compensable c l a i m . The i n s u r e r opposes 
t h i s r e l i e f as t h e r e was no s u r g e r y recommended and c l a i m a n t had 
n o t been w o r k i n g . C l a i m a n t c o n t e n d s h i s h o s p i t a l i z a t i o n q u a l i f i e s 
him f o r f u r t h e r t e m p o r a r y d i s a b i l i t y b e n e f i t s . 

P u r s u a n t t o ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) , we may e x e r c i s e o u r "Own 
M o t i o n " a u t h o r i t y when we f i n d t h a t t h e r e i s a w o r s e n i n g o f a 
compensable i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t o r o u t p a t i e n t 
s u r g e r y or o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . I n such 
c a s e s , we a r e a u t h o r i z e d t o award t e m p o r a r y d i s a b i l i t y 
c o m p e n s a t i o n commencing f r o m t h e t i m e t h e w o r k e r i s a c t u a l l y 
h o s p i t a l i z e d o r u n d e r g o e s o u t p a t i e n t s u r g e r y . C l a i m a n t ' s 
h o s p i t a l i z a t i o n i n May 1 9 8 8 d i d r e s u l t i n t r e a t m e n t f o r h i s 
compensable c o n d i t i o n . On t h a t b a s i s , we f i n d he c o u l d be 
e n t i t l e d t o c l a i m r e o p e n i n g . We n o t e t h a t c l a i m a n t r e c e i v e d 
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t e m p o r a r y t o t a l d i s a b i l i t y c o m p e n s a t i o n u n t i l March 1988. S h o r t l y 
t h e r e a f t e r , he began w o r k i n g w i t h a v o c a t i o n a l c o n s u l t a n t i n an 
a t t e m p t t o i d e n t i f y an a p p r o p r i a t e work g o a l f o r h i m s e l f . We 
c o n c l u d e c l a i m a n t has n o t removed h i m s e l f f r o m t h e work f o r c e and 
wo u l d be e n t i t l e d t o c o m p e n s a t i o n under C u t r i g h t v. Weyerhaeuser 
Company, 299 Or 290 ( 1 9 8 5 ) . 

A c c o r d i n g l y , c l a i m a n t ' s c l a i m i s reopened w i t h t e m p o r a r y 
t o t a l d i s a b i l i t y c o m p e n s a t i o n t o commence May 26, 1988 and t o 
c o n t i n u e u n t i l c l a i m a n t r e t u r n s t o h i s r e g u l a r work a t h i s r e g u l a r 
wage o r i s m e d i c a l l y s t a t i o n a r y , w h i c h e v e r i s e a r l i e r . C l a i m a n t ' s 
a t t o r n e y i s awarded 25% o f t h e a d d i t i o n a l c o m p e n s a t i o n g r a n t e d by 
t h i s o r d e r , n o t t o exceed $450 as a r e a s o n a b l e a t t o r n e y ' s f e e . 
Reimbursement f r o m t h e Reopened C l a i m s Reserve i s a u t h o r i z e d t o 
t h e e x t e n t a l l o w e d under ORS 656.625 and OAR 436, D i v i s i o n 45. 
When a p p r o p r i a t e , t h e c l a i m s h a l l be c l o s e d by t h e i n s u r e r 
p u r s u a n t t o OAR 438-12-055. . 

I T IS SO ORDERED. 

ANNETTE PRESTON, C l a i m a n t WCB 8 7 - 1 3 1 3 3 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s J u n e 2 3 , 1 9 8 8 
L y o n s & S c h e m i n s k e , D e f e n s e . A t t o r n e y s O r d e r on R e v i e w 

Reviewed by t h e Board en banc. 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e 
Podnar's o r d e r t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s 
o c c u p a t i o n a l d i s e a s e c l a i m f o r an a l l e r g y c o n d i t i o n . 

ISSUE 

Whether c l a i m a n t ' s e x p o s u r e t o f l o u r d u s t i n t h e c o u r s e 
o f her employment was t h e m a j o r c o n t r i b u t i n g cause o f t h e o n s e t o r 
w o r s e n i n g o f her a l l e r g y c o n d i t i o n . 

FINDINGS OF FACT 

C l a i m a n t began w o r k i n g i n t h e e m p l o y e r ' s baked goods 
f a c t o r y i n A p r i l 1979 and was s t i l l w o r k i n g t h e r e a t t h e t i m e o f 
t h e h e a r i n g i n December 1987. Between A p r i l 1979 and 
a p p r o x i m a t e l y F e b r u a r y 1984 c l a i m a n t worked f i r s t as a m u f f i n 
p a c k e r and t h e n as a pan s e t t e r . As a pan s e t t e r , c l a i m a n t p l a c e d 
pans under t h e o u t l e t o f a machine w h i c h f i l l e d them w i t h dough. 
The f u n c t i o n o f a m u f f i n p a c k e r was n o t d e s c r i b e d i n t h e r e c o r d . 
B o t h o f t h e s e p o s i t i o n s exposed c l a i m a n t t o s i g n i f i c a n t amounts o f 
a i r b o r n e f l o u r d u s t . I n a b o u t F e b r u a r y 1984, c l a i m a n t changed 
p o s i t i o n s f r o m pan s e t t e r t o w r a p p e r . As a w r a p p e r , her main 
f u n c t i o n was t o remove wrapped packages o f baked goods f r o m a 
c o n v e y o r b e l t and p l a c e them on r a c k s . She a l s o p e r f o r m e d o t h e r 
c h o r e s on a d a i l y b a s i s such as l o a d i n g ovens and c l e a n i n g t h e 
w r a p p i n g machine w i t h an a i r hose. T h i s p o s i t i o n exposed h e r t o 
l e s s f l o u r d u s t t h a n h er p r e v i o u s p o s i t i o n s had. She wore no 
p r o t e c t i v e mask u n t i l a p p r o x i m a t e l y May 1987. She has n e v e r been 
exposed t o s i g n i f i c a n t c o n c e n t r a t i o n s o f f l o u r d u s t o f f t h e j o b . 

I n mid 1983, c l a i m a n t began e x p e r i e n c i n g symptoms w h i c h 
i n c l u d e d h o a r s e n e s s , f r e q u e n t t h r o a t c l e a r i n g , c o u g h i n g , 
o c c a s i o n a l l o s s o f v o i c e , e x c e s s i v e t e a r i n g o f t h e r i g h t eye and 
n a s a l c o n g e s t i o n and d i s c h a r g e . These symptoms i m p r o v e d whenever 
c l a i m a n t was o f f work f o r s e v e r a l d ays. C l a i m a n t f i l e d a c l a i m i n 
c o n n e c t i o n w i t h h e r symptoms i n March 1987. 
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C l a i m a n t began t r e a t i n g w i t h Dr. O ' H a l l a r e n , an a l l e r g y 
s p e c i a l i s t , i n May 1987. Dr. O ' H a l l a r e n p e r f o r m e d i n t r a d e r m a l 
t e s t s w h i c h r e v e a l e d t h a t c l a i m a n t was h i g h l y a l l e r g i c t o many 
common i n h a l a n t a l l e r g e n s i n c l u d i n g e n v i r o n m e n t a l p o l l e n s , house 
d u s t and a n i m a l d a n d e r . The t e s t s a l s o r e v e a l e d a l l e r g i c 
r e a c t i o n s t o b a r l e y , c o r n , r i c e , r y e , w h e a t , s t r i n g b eans, l e t t u c e 
and c o f f e e . C l a i m a n t ' s m e d i c a l h i s t o r y a l s o i n c l u d e s an a l l e r g i c 
r e a c t i o n t o c i t r u s f r u i t i n September 1972. 

C l a i m a n t ' s eye, nose and t h r o a t symptoms a r e due t o an 
a t o p i c d i a t h e s i s , a h e r e d i t a r y p r e d i s p o s i t i o n t o r e a c t t o c e r t a i n 
a l l e r g e n s , i n c l u d i n g t h e s u b s t a n c e s t o w h i c h she was exposed a t 
w o r k . Her e x p o s u r e t o f l o u r d u s t i n t h e c o u r s e o f her employment 
c o n t r i b u t e d more t o t h e p r o d u c t i o n o f her eye, nose and t h r o a t 
symptoms t h a n a l l o t h e r p o t e n t i a l l y c o n t r i b u t i n g e x p o s u r e s 
combined. 

OPINION AND CONCLUSIONS 

To e s t a b l i s h a compensable o c c u p a t i o n a l d i s e a s e , 
c l a i m a n t has t h e b u r d e n o f p r o v i n g t h a t her e x p o s u r e t o f l o u r d u s t 
i n t h e c o u r s e o f her employment was t h e m a j o r c o n t r i b u t i n g cause 
o f e i t h e r t h e o n s e t or w o r s e n i n g o f her d i s e a s e . See f o r m e r ORS 
656 . 802 ( 1 ) ( a ) ; D e t h l e f s v. H y s t e r Co. , 295 Or 298, T T O ( 1 9 8 3 ) ; 
B l a k e l y v. SAIF, 89 Or App 653, 656 ( 1 9 8 8 ) . "Major c o n t r i b u t i n g 
c a u s e " means a cause o r c o m b i n a t i o n o f causes w h i c h c o n t r i b u t e s 
more t o t h e o n s e t or w o r s e n i n g t h a n a l l o t h e r causes c o m b i n e d . 
See McGarrah v. SAIF, 296 Or 145, 166 ( 1 9 8 3 ) ; D e t h l e f s v. H y s t e r 
Co., s u p r a , 295 Or a t 309-10; C l a r k v. Erdman Meat P a c k i n g , 88 Or 
App 1 , 5 ( 1 9 8 7 ) . "Worsening" i n t h i s c o n t e x t means p a t h o l o g i c a l 
e x a c e r b a t i o n o f t h e u n d e r l y i n g c o n d i t i o n . See Wheeler v. B o i s e 
Cascade C o r p . , 298 Or 452, 457 ( 1 9 8 5 ) ; W e l l e r v. U n i o n C a r b i d e 
Corp., 288 Or 27, 31-35 ( 1 9 7 9 ) . 

C l a i m a n t ' s e x p o s u r e t o f l o u r d u s t i n t h e c o u r s e o f h e r 
employment c o n t r i b u t e d more t o t h e p r o d u c t i o n o f her e y e , nose and 
t h r o a t symptoms t h a n a l l o t h e r p o t e n t i a l l y c o n t r i b u t i n g e x p o s u r e s 
and t h u s was t h e m a j o r c o n t r i b u t i n g cause o f t h o s e symptoms. 
C l a i m a n t ' s d i s e a s e , however, i s her s e n s i t i v i t y t o s u b s t a n c e s 
f o u n d i n f l o u r d u s t . T h i s s e n s i t i v i t y i s h e r e d i t a r y and t h u s 
p r e c e d e d h er employment i n t h e e m p l o y e r ' s f a c t o r y . C l a i m a n t , 
t h e r e f o r e , must show a w o r s e n i n g o f her u n d e r l y i n g c o n d i t i o n i n 
o r d e r t o p r e v a i l . W e l l e r v. Union C a r b i d e C o r p . , s u p r a , 288 Or a t 
35. 

The r e c o r d i s d e v o i d o f any m e d i c a l e v i d e n c e t h a t 
c l a i m a n t ' s e x p o s u r e t o f l o u r d u s t a t work i n any way wor s e n e d her 
u n d e r l y i n g s e n s i t i v i t y t o t h e s u b s t a n c e s f o u n d i n f l o u r d u s t . A 
w o r s e n i n g i s p e r h a p s s u g g e s t e d by t h e f a c t t h a t c l a i m a n t w o r k e d i n 
t h e e m p l o y e r ' s f a c t o r y f o r a b o u t f o u r y e a r s w i t h o u t r e p o r t e d symptoms 
and t h e n r e a c t e d t o t h e f l o u r d u s t i n mid 1983. W i t h o u t e x p e r t 
m e d i c a l g u i d a n c e , however, we a r e u n a b l e t o d e c i d e t h i s complex 
m e d i c a l q u e s t i o n . See U r i s v. Compensation D e p a r t m e n t , 247 Or 420, 
424-26 ( 1 9 6 7 ) . We c o n c l u d e , t h e r e f o r e , t h a t c l a i m a n t has f a i l e d t o 
p r o v e a w o r s e n i n g o f her u n d e r l y i n g c o n d i t i o n and t h a t h er c l a i m i s 
n o t compensable. See Wheeler v. B o i s e Cascade, s u p r a , 298 Or a t 
454-55, 457. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 5, 1988 i s r e v e r s e d . The 
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i n s u r e r ' s d e n i a l d a t e d August 3, 1987 i s r e i n s t a t e d and u p h e l d . 
C o u n s e l f o r t h e i n s u r e r i s a u t h o r i z e d t o c h a r g e a c l i e n t - p a i d f e e o f 
up t o $1,585 f o r s e r v i c e s on Board r e v i e w . 

Board Member C r i d e r , d i s s e n t i n g : 

I d i s s e n t . The R e f e r e e c o r r e c t l y c o n c l u d e d t h a t t h e c l a i m 
i s c ompensable. 

The m a j o r i t y c h a r a c t e r i z e s c l a i m a n t ' s c o n d i t i o n o r d i s e a s e 
as " a t o p i c d i a t h e s i s " (a c o n d i t i o n d e s c r i b e d by t h e A t t o r n e y ' s 
D i c t i o n a r y o f M e d i c i n e as "an a l l e r g i c p r e d i s p o s i t i o n t o d i s e a s e " ) . 
A l t h o u g h t h a t p r e d i s p o s i t i o n has n e v e r been d i s a b l i n g and has n e v e r 
r e q u i r e d m e d i c a l s e r v i c e s , t h e m a j o r i t y c h a r a c t e r i z e s as mere 
symptoms t h e r h i n i t i s f o r w h i c h she f i l e d a c l a i m , even t h o u g h t h e 
r h i n i t i s i s t h e o n l y p r o b l e m w h i c h has r e q u i r e d t r e a t m e n t . Then, 
f i n d i n g t h a t c l a i m a n t ' s a l l e r g i c p r e d i s p o s i t i o n was n o t worsened by 
her o c c u p a t i o n a l e x p o s u r e , t h e m a j o r i t y f i n d s t h e c l a i m n o t 
c ompensable. The r e s u l t i s i n c o r r e c t , g i v e n t h e r e c o r d , w h e t h e r t h e 
c o n d i t i o n i s d e s c r i b e d as t h e a l l e r g y o r t h e r h i n i t i s . 

C l a i m a n t never s u f f e r e d f r o m r h i n i t i s u n t i l she began work 
i n t h e i n s u r e d ' s b a k e r y . There she was r e g u l a r l y exposed t o f l o u r 
d u s t and d e v e l o p e d r h i n i t i s — p e r s i s t e n t s c r a t c h i n e s s o f t h e t h r o a t , 
w a t e r y e y e s , c h r o n i c p o s t n a s a l d r i p , cough and t h e l i k e . Her 
c o n d i t i o n i m p r o v e d whenever she was removed f r o m t h e work 
e n v i r o n m e n t . A l t h o u g h an a l l e r g i s t t o whom she was r e f e r r e d by h e r 
f a m i l y d o c t o r d i s c o v e r e d , upon t e s t i n g , t h a t c l a i m a n t was a l l e r g i c tc 
many s u b s t a n c e s , t h e r e i s no e v i d e n c e t h a t c l a i m a n t a c t u a l l y s u f f e r e c 
i n any way when exposed i n o r d i n a r y l i f e t o any o f t h e s e a l l e r g e n s . 
There i s f u r t h e r no e v i d e n c e t h a t e x p o s u r e t o o t h e r a l l e r g e n s w o u l d 
cause r h i n i t i s . I n f a c t , t h e a l l e r g i s t ' s u n c o n t r a d i c t e d o p i n i o n , 
a p p a r e n t l y a c c e p t e d by t h e m a j o r i t y , was t h a t c l a i m a n t ' s " a t o p i c 
d i a t h e s i s w i t h a l l e r g i c r h i n i t i s " was " u n d o u b t e d l y a g g r a v a t e d by 
e x p o s u r e t o wheat d u s t and p e r h a p s o t h e r c e r e a l d u s t s a t t h e work 
e n v i r o n m e n t . " He f u r t h e r s t a t e d t h a t "she p r o b a b l y has a r h i n i t i s 
a g g r a v a t e d by t h e work e n v i r o n m e n t " and t h a t t h e work e x p o s u r e was 
" t h e p r e c i p i t a t i n g f a c t o r t o her n a s a l and t h r o a t p r o b l e m s . " 

T h i s i s a c l a s s i c o c c u p a t i o n a l d i s e a s e . The e v i d e n c e 
e s t a b l i s h e s t h a t t h e w o r k p l a c e e x p o s u r e caused e i t h e r t h e o n s e t o r 
t h e e x a c e r b a t i o n o f c l a i m a n t ' s c l i n i c a l c o n d i t i o n - - r h i n i t i s . I t i s , 
t h e r e f o r e , compensable. A l t h o u g h t h e t r e a t i n g a l l e r g i s t d i d n o t use 
t h e t e r m "major c o n t r i b u t i n g c a u s e " , t h e R e f e r e e and t h e B o a r d 
m a j o r i t y c o r r e c t l y c o n c l u d e t h a t t h e w o r k p l a c e e x p o s u r e was t h e majo 
c a u s e , when compared w i t h a l l o t h e r e x p o s u r e s , o f t h e r h i n i t i s . T h i s 
i s s u f f i c i e n t . See Hutcheson v. Weyerhaeuser, 288 Or 51 ( 1 9 7 9 ) ; 
McClendon v. N a b i s c o B r a n d s , I n c . , // Or App 412 ( 1 9 8 6 ) . 

I m p l i c i t i n t h e m a j o r i t y ' s c o n t r a r y h o l d i n g i s a d o c t r i n e 
w h i c h w o u l d r e n d e r noncompensable any c o n d i t i o n s u f f e r e d as a r e s u l t 
o f o c c u p a t i o n a l e x p o s u r e by a p e r s o n w i t h an a l l e r g i c s e n s i t i v i t y t o 
t h e s u b s t a n c e w h e t h e r o r n o t t h a t p e r s o n i s exposed t o t h e s u b s t a n c e 
o f f t h e j o b . Put a n o t h e r way, i t r e n d e r s noncompensable any 
c o n d i t i o n s u f f e r e d by a w o r k e r as a r e s u l t o f e x p o s u r e t o a s u b s t a n c 
p r e s e n t i n t h e w o r k p l a c e u n l e s s e i t h e r a s i m i l a r e x p o s u r e w o u l d be 
t o x i c as t o w o r k e r s i n g e n e r a l o r t h e e x p o s u r e caused a h e i g h t e n i n g 
o f t h e w o r k e r ' s u n u s u a l s e n s i t i v i t y t o t h e s u b s t a n c e . Such a 
d o c t r i n e i s c o n t r a r y t o t h e case law and has no p l a c e i n a w o r k e r ' s 
c o m p e n s a t i o n system t h a t p u r p o r t s t o t a k e t h e w o r k e r as i t f i n d s her 
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F i r s t , t h e case l a w . The c o u r t s o f t h i s s t a t e have h e l d 
t h a t r e s p i r a t o r y d i f f i c u l t i e s b r o u g h t on o r e x a c e r b a t e d by work 
e x p o s u r e s a r e compensable even t h o u g h a w o r k e r has an a l l e r g i c 
s e n s i t i v i t y t o t h e s u b s t a n c e i n q u e s t i o n . Thus, i n C o l l i n s v. 
H y g e n i c C o r p o r a t i o n o f Oregon, 86 Or App 484 ( 1 9 8 7 ) , t h e c o u r t 
r e v e r s e d a Board o r d e r u p h o l d i n g d e n i a l o f a c o n d i t i o n c h a r a c t e r i z e d 
by " t r a n s i t o r y a i r w a y s symptoms" b r o u g h t on when t h e w o r k e r was 
exposed t o a c h e m i c a l s p r a y used a t work. A l t h o u g h c l a i m a n t ' s 
m e d i c a l e x p e r t s were u n a b l e t o g i v e t h e c o n d i t i o n a d i a g n o s i s and 
a l t h o u g h i t was a c k n o w l e d g e d t h a t t h e s p r a y w o u l d be i r r i t a t i n g o n l y 
t o " h y p e r s e n s i t i v e i n d i v i d u a l s " , t h e c o u r t f o u n d t h a t because t h e 
e x p o s u r e was t h e m a j o r c o n t r i b u t i n g cause o f t h e symptoms w h i c h 
r e q u i r e d m e d i c a l s e r v i c e s , t h e c l a i m was compensable. I n o t h e r 
w o r d s , where a w o r k e r does n o t o r d i n a r i l y s u f f e r f r o m t h e t y p e o f 
r e s p i r a t o r y a i l m e n t s b r o u g h t on by a j o b e x p o s u r e , t h o s e a i l m e n t s a r e 
compensable even t h o u g h t h e y were b r o u g h t on by t h e e x p o s u r e 
s u p e r i m p o s e d on c l a i m a n t ' s p e r s o n a l s e n s i t i v i t y . 

The C o u r t o f A p p e a l s h o l d i n g i n C o l l i n s was c o n s i s t e n t w i t h 
t h e Supreme C o u r t ' s d i s c u s s i o n o f o c c u p a t i o n a l d i s e a s e i n D e t h l e f s v. 
H y s t e r Co., 295 Or 298 ( 1 9 8 3 ) . That case i n v o l v e d c l a i m s f o r 
v a s o m o t o r r h i n i t i s and a l l e r g i c r h i n i t i s . The C o u r t , w h i l e a f f i r m i n g 
t h e C o u r t o f A p p e a l s ' c o n c l u s i o n t h a t t h e v a s o m o t o r r h i n i t i s was 
c o mpensable, o b s e r v e d t h a t t h e C o u r t o f A p p e a l s had f o u n d t h a t 
c l a i m a n t ' s a l l e r g i c r h i n i t i s was n o t caused by o c c u p a t i o n a l 
e x p o s u r e . The C o u r t went on t o say t h a t : 

" [ I ] n h e r e n t i n i t s d e c i s i o n t h a t t h e a l l e r g i c 
r h i n i t i s i s n o t compensable i s a f i n d i n g t h a t 
t h e c l a i m a n t was o r d i n a r i l y exposed away f r o m 
work t o house d u s t , house d u s t m i t e s , new mown 
g r a s s and o t h e r s t i m u l i w h i c h p r o d u c e d h i s 
a l l e r g i c r e s p o n s e and t h e symptoms t h e r e o f 
encompassed i n t h e d i a g n o s i s o f a l l e r g i c 
r h i n i t i s . " 

D e t h l e f s v. H y s t e r Co., s u p r a , 295 Or a t 310, n. 1 1 . N e c e s s a r i l y 
t h e n , an a l l e r g i c r h i n i t i s w i l l be compensable where work e x p o s u r e 
i s t h e m a j o r c o n t r i b u t i n g cause o f t h e r h i n i t i s . T h e re need be no 
p r o o f t h a t what t h e Board now c a l l s t h e " u n d e r l y i n g a l l e r g y 
c o n d i t i o n " was worsened by t h e o c c u p a t i o n a l e x p o s u r e t o e s t a b l i s h 
c o m p e n s a b i l i t y . 

D e s p i t e t h i s l i n e o f c a s e s , t h e m a j o r i t y d e s c r i b e s 
c l a i m a n t ' s d i s e a s e n o t as t h e " a t o p i c d i a t h e s i s w i t h a l l e r g i c 
r h i n i t i s " d i a g n o s e d by t h e t r e a t i n g p h y s i c i a n b u t as " a t o p i c 
d i a t h e s i s " and, s e i z i n g on t h a t l a b e l , d e n i e s c o m p e n s a t i o n t o an 
i n d i v i d u a l who s u f f e r e d a malady t h a t c l e a r l y a r o s e on t h e j o b . 
The Board b u i l d s i t s e d i f i c e on a d i s t i n c t i o n between t h e 
" d i s e a s e " and i t s symptoms" t h a t t h e m e d i c a l e x p e r t s i n t h i s case 
n e v e r made. T h i s i s , a t b e s t , u n f o r t u n a t e . Many c o n d i t i o n s t o 
w h i c h m e d i c a l p r o f e s s i o n a l s a t t a c h " d i s e a s e " l a b e l s a r e i n f a c t no 
more t h a n d e s c r i p t i o n s o f symptoms. Thus, t h e y r e f e r t o 
" b r o n c h i t i s " meaning i n f l a m m a t i o n o f t h e b r o n c h i ; " s i n u s i t i s " 
meaning i n f l a m m a t i o n o f a s i n u s ; o r " a n x i e t y r e a c t i o n " m e a n i n g , I 
t a k e i t , a n x i e t y r e a c t i o n . And, q u i t e r e a s o n a b l y , a l t h o u g h t h e s e 
a r e b u t d e s c r i p t i o n s o f symptoms, we do n o t s u g g e s t t h a t t h e y a r e 
n o t compensable when i n d u c e d by o n - t h e - j o b a c t i v i t y o r e x p o s u r e . 
I n d e e d , we do n o t r e q u i r e t h a t a l a b e l be a f f i x e d t o t h e symptoms 
a t a l l as a p r e r e q u i s i t e t o c o m p e n s a b i l i t y . C o l l i n s v. H y g e n i c 
C o r p o r a t i o n o f Oregon, s u p r a ; R o b i n s o n v. SAIF, 78 Or App 581 
( 1986) . T h a t b e i n g t h e c a s e , t h e r e i s no r e a s o n why r h i n i t i s , 
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t h o u g h b u t a d e s c r i p t i o n o f an i n f l a m e d c o n d i t i o n t h a t c a r r i e s 
w i t h i t a c o n s t e l l a t i o n o f t r o u b l e s , s h o u l d be t r e a t e d d i f f e r e n t l y 
s i m p l y because t h e c l i n i c a l c o n d i t i o n w o u l d n o t have a r i s e n b u t 
f o r t h e u n u s u a l s e n s i t i v i t y o f t h e c l a i m a n t . 

I t i s a f u n d a m e n t a l t e n e n t o f our w o r k e r s ' c o m p e n s a t i o n 
s y s t e m t h a t we t a k e t h e w o r k e r as we f i n d h i m . H u t c h e s o n v. 
W eyerhaeuser, s u p r a . We do n o t say t h a t because a c l a i m a n t w o u l d 
n o t have s u f f e r e d an i n j u r y due t o an o n - t h e - j o b o c c u r r e n c e b u t 
f o r a p r e e x i s t i n g weakness, h i s i n j u r y i s n o t compensable. On t h e 
c o n t r a r y , i f t h e o c c u r r e n c e i s a m a t e r i a l cause o f t h e i n j u r y , i t 
i s compensable. The same p r i n c i p l e a p p l i e s t o o c c u p a t i o n a l 
d i s e a s e s . The m a j o r c o n t r i b u t i n g cause t e s t r e q u i r e s us t o f i n d 
o n - t h e - j o b e x p o s u r e s ; b u t i t does n o t mean t h a t we t r e a t t h e 
w o r k e r ' s p e r s o n a l weaknesses as t h e d i s e a s e and t h e c l i n i c a l 
c o n d i t i o n b r o u g h t a b o u t by t h e e x p o s u r e as mere symptoms. An 
a l l e r g y i s no more a d i s e a s e t h a n an e g g s h e l l s k u l l i s an i n j u r y . 
N e i t h e r i t s e l f c auses d i s a b i l i t y o r need f o r t r e a t m e n t ; b u t each 
makes t h e i n d i v i d u a l f a r more l i k e l y t h a n t h e a v e r a g e p e r s o n t o 
s u f f e r d i s a b i l i t y o r t o r e q u i r e t r e a t m e n t a f t e r a m i n o r 
o c c u p a t i o n a l i n c i d e n t o r e x p o s u r e . N e i t h e r i s i t s e l f c o m p e n s a b l e ; 
b u t n e i t h e r , when i t s c o m b i n a t i o n w i t h o c c u p a t i o n a l e x p o s u r e 
r e s u l t s i n a c o n d i t i o n . c r e a t i n g d i s a b i l i t y o r r e q u i r i n g m e d i c a l 
s e r v i c e s , d i s q u a l i f i e s t h e w o r k e r f r o m r e c e i p t o f w o r k e r s ' 
c o m p e n s a t i o n b e n e f i t s . 

The o r d e r o f t h e R e f e r e e s h o u l d be a f f i r m e d . 

T h e B e n e f i c i a r i e s o f 
THOMAS McBROOM ( D e c e a s e d ) , C l a i m a n t WCB T P - 8 7 0 2 9 
P o z z i , W i l s o n , e t a l . , C l a i m a n t ' s A t t o r n e y s J u n e 2 4 , 1 9 8 8 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s T h i r d P a r t y O r d e r D e n y i n g R e c o n s i d -
J o s e p h D. D a v i s , A t t o r n e y e r a t i o n 

The p a y i n g agency has r e q u e s t e d a b atement and 
r e c o n s i d e r a t i o n o f t h e Board's May 2 5 , 1 9 8 8 T h i r d P a r t y 
D i s t r i b u t i o n Order t h a t : ( 1 ) f o u n d t h a t c l a i m a n t , as b e n e f i c i a r y 
o f t h e e s t a t e o f t h e deceased w o r k e r , d i d n o t a s s i g n h e r t h i r d 
p a r t y a c t i o n t o t h e p a y i n g agency; and ( 2 ) c o n c l u d e d t h a t c l a i m a n t 
was e n t i t l e d t o her s t a t u t o r y 1 / 3 s h a r e o f t h e p r o c e e d s o f t h e 
t h i r d p a r t y judgment p u r s u a n t t o ORS 6 5 6 . 5 9 3 ( 1 ) ( b ) . 

E n c l o s i n g a document w h i c h has p r e v i o u s l y n o t been 
s u b m i t t e d i n t o t h e r e c o r d f o r our r e v i e w , t h e p a y i n g agency asks 
t h a t our o r d e r be r e c o n s i d e r e d and r e v e r s e d . We d e c l i n e t o g r a n t 
t h e r e q u e s t . 

The document i n q u e s t i o n i s a copy o f a September 2 5 , 
1 9 8 1 w r i t t e n demand f r o m t h e p a y i n g agency t o c l a i m a n t r e q u e s t i n g 
t h a t i t be a d v i s e d as t o w h e t h e r she had e l e c t e d t o p r o c e e d 
a g a i n s t t h e t h i r d p a r t y . The e x i s t e n c e o f t h i s document does 
i n d i c a t e t h a t t h e p a y i n g agency c o m p l i e d w i t h t h e p r o v i s i o n s o f 
ORS 6 5 6 . 5 8 3 , w h i c h i s c o n t r a r y t o f i n d i n g s r e n d e r e d i n o u r p r i o r 
o r d e r . However, i t s e x i s t e n c e does n o t a l t e r our u l t i m a t e 
c o n c l u s i o n s t h a t c l a i m a n t e l e c t e d t o p r o c e e d a g a i n s t t h e t h i r d 
p a r t y on her own b e h a l f and, s u b s e q u e n t l y , d i d n o t a s s i g n her 
cause o f a c t i o n t o t h e t h i r d p a r t y . 

The agency's r e m a i n i n g c o n t e n t i o n s have e i t h e r been 
p r e v i o u s l y c o n s i d e r e d or a r e n o t germane t o t h e i s s u e a t hand. 
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i e., w h e t h e r c l a i m a n t a s s i g n e d her cause o f a c t i o n t o t h e p a y i n g 
agency and her e n t i t l e m e n t t o a 1/3 s h a r e o f t h e r e m a i n i n g b a l a n c e 
o f p r o c e e d s f r o m a t h i r d p a r t y j u d g m e n t . 

A c c o r d i n g l y , t h e r e q u e s t f o r a b atement and 
r e c o n s i d e r a t i o n i s d e n i e d . 

I T IS SO ORDERED. 

ROYD C. BROTHERSON, C l a i m a n t WCB 8 7 - 1 6 8 0 6 
W a l t e r D. A l l e y , C l a i m a n t 1 s A t t o r n e y J u n e 2 8 , 1 9 8 8 
N e l s o n , e t a l . , D e f e n s e A t t o r n e y s O r d e r o f D i s m i s s a l 

The i n s u r e r has moved t h e Board f o r an o r d e r d i s m i s s i n g 
c l a i m a n t ' s r e q u e s t f o r r e v i e w on t h e g r o u n d t h a t i t d i d n o t -
r e c e i v e t i m e l y n o t i c e o f t h e r e q u e s t . The m o t i o n i s g r a n t e d . 

FINDINGS 

C l a i m a n t ' s r e q u e s t f o r r e v i e w o f t h e R e f e r e e ' s 
F e b r u a r y 2 4 , 1988 o r d e r was h a n d - d e l i v e r e d t o t h e Board on 
March 23, 1988. The r e q u e s t d i d n o t i n c l u d e an acknowledgment o f 
s e r v i c e o r a c e r t i f i c a t e o f p e r s o n a l s e r v i c e by m a i l upon t h e 
o t h e r p a r t i e s a t t h e h e a r i n g . N e i t h e r t h e i n s u r e r n or i t s 
a t t o r n e y r e c e i v e d a copy o f c l a i m a n t ' s r e q u e s t f o r r e v i e w . 

On March 3 1 , 1988, t h e Board m a i l e d a c o m p u t e r - g e n e r a t e d 
l e t t e r t o a l l p a r t i e s a c k n o w l e d g i n g t h e r e q u e s t . The i n s u r e r 
r e c e i v e d t h e acknowledgment on A p r i l 1 , 1988. T h i s was i t s f i r s t 
n o t i c e o f c l a i m a n t ' s r e q u e s t f o r review.. 

The r e q u e s t f o r Board r e v i e w was f i l e d w i t h i n 30 days o f 
t h e R e f e r e e ' s o r d e r . However, n e i t h e r t h e i n s u r e r n o r i t s 
a t t o r n e y r e c e i v e d n o t i c e o f c l a i m a n t ' s r e q u e s t f o r r e v i e w w i t h i n 
30 days a f t e r t h e d a t e o f t h e R e f e r e e ' s o r d e r . 

CONCLUSIONS 

A R e f e r e e ' s o r d e r i s f i n a l u n l e s s , w i t h i n 30 days a f t e r 
t h e d a t e on w h i c h a copy o f t h e o r d e r i s m a i l e d t o t h e p a r t i e s , 
one o f t h e p a r t i e s r e q u e s t s Board r e v i e w under ORS 656.295. ORS 
6 5 6 . 2 8 9 ( 3 ) . R e q u e s t s f o r Board r e v i e w s h a l l be m a i l e d t o t h e 
Board and c o p i e s o f t h e r e q u e s t s h a l l be m a i l e d t o a l l p a r t i e s t o 
t h e p r o c e e d i n g b e f o r e t h e R e f e r e e . ORS 6 5 6 . 2 9 5 ( 2 ) . C o m p l i a n c e 
w i t h ORS 656.295 r e q u i r e s t h a t s t a t u t o r y n o t i c e o f t h e r e q u e s t f o r 
r e v i e w be m a i l e d o r a c t u a l n o t i c e be r e c e i v e d w i t h i n t h e s t a t u t o r y 
p e r i o d . A r g o n a u t I n s u r a n c e Co. v. K i n g , 63 Or App 847, 852 ( 1 9 8 3 ) . 

Here, t h e 3 0 t h day a f t e r t h e R e f e r e e ' s F e b r u a r y 24, 1988 
o r d e r was March 25, 1988. Thus, c l a i m a n t ' s r e q u e s t f o r Board 
r e v i e w was t i m e l y f i l e d . See ORS 6 5 6 . 2 8 9 ( 3 ) . However, n e i t h e r 
t h e i n s u r e r n or i t s r e p r e s e n t a t i v e s were t i m e l y p r o v i d e d w i t h , o r 
r e c e i v e d a c t u a l knowledge o f , t h e r e q u e s t w i t h i n t h e s t a t u t o r y 
30-day p e r i o d . C o n s e q u e n t l y , we l a c k j u r i s d i c t i o n t o r e v i e w t h e 
R e f e r e e ' s o r d e r , w h i c h has become f i n a l by o p e r a t i o n o f l a w . See 
ORS 6 5 6 . 2 8 9 ( 3 ) ; 6 5 6 . 2 9 5 ( 2 ) ; A r g o n a u t I n s u r a n c e v. K i n g , s u p r a . 

We a r e m i n d f u l t h a t c l a i m a n t has r e q u e s t e d r e v i e w 
w i t h o u t b e n e f i t o f l e g a l r e p r e s e n t a t i o n . We f u r t h e r r e a l i z e t h a t 
an u n r e p r e s e n t e d p a r t y i s n o t e x p e c t e d t o be f a m i l i a r w i t h 
a d m i n i s t r a t i v e and p r o c e d u r a l r e q u i r e m e n t s o f t h e W o r k e r s ' 
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Compensation Law. Y e t , we a r e n o t f r e e t o r e l a x a j u r i s d i c t i o n a l 
r e q u i r e m e n t , p a r t i c u l a r l y i n v i e w o f A r g o n a u t I n s u r a n c e Co. v. 
King,' s u p r a . See A l f r e d F. P u g l i s i , 39 Van N a t t a 310 ( 1 9 8 7 ) ; 
JuTTo P. Lopez, 38 Van N a t t a 862 ( 1 9 8 6 ) . 

A c c o r d i n g l y , t h e r e q u e s t f o r Board r e v i e w i s d i s m i s s e d . 

I T IS SO ORDERED. 

LEON C. BUZARD, Claimant WCB 84-09887 & 85-05168 
VanVactor & Ellingson, Claimant's Attorneys June 28, 1988 
Kate Waldo (SAIF), Defense Attorney Order of Dismissal 
Marcus K. Ward, Defense Attorney 

C l a i m a n t has r e q u e s t e d r e v i e w o f R e f e r e e L i v e s l e y ' s 
Order D e n y i n g R e c o n s i d e r a t i o n . We have r e v i e w e d t h e r e q u e s t t o 
d e t e r m i n e w h e t h e r we have j u r i s d i c t i o n t o c o n s i d e r t h e m a t t e r . We 
c o n c l u d e t h a t we l a c k j u r i s d i c t i o n . 

FINDINGS 

On J a n u a r y 8, 1988, t h e R e f e r e e i s s u e d an o r d e r 
d i s m i s s i n g c l a i m a n t ' s r e q u e s t f o r h e a r i n g . On A p r i l 27, 1988, 
c l a i m a n t r e q u e s t e d r e c o n s i d e r a t i o n o f t h e d i s m i s s a l o r d e r , a s k i n g 
t h a t t h e d i s m i s s a l o r d e r be s e t a s i d e and t h a t a h e a r i n g be 
s c h e d u l e d . 

On May 5, 1988, t h e R e f e r e e i s s u e d an "Order D e n y i n g 
R e c o n s i d e r a t i o n . " A f t e r r e v i e w i n g t h e case's p r o c e d u r a l h i s t o r y , 
t h e R e f e r e e d e c l i n e d t o g r a n t c l a i m a n t ' s r e q u e s t f o r r e s c i s s i o n o f 
t h e d i s m i s s a l o r d e r . 

On June 3, 1988, t h e Board r e c e i v e d c l a i m a n t ' s r e q u e s t 
f o r r e v i e w o f t h e R e f e r e e ' s May 5, 1988 o r d e r . The r e q u e s t 
i n d i c a t e d t h a t c o p i e s o f t h e r e q u e s t had been p r o v i d e d t o t h e 
o t h e r p a r t i e s t o t h e p r o c e e d i n g s . 

The R e f e r e e ' s J a n u a r y 8, 1988 d i s m i s s a l o r d e r was 
n e i t h e r a b a t e d , w i t h d r a w n , s t a y e d , r e p u b l i s h e d , m o d i f i e d , n o r 
a p p e a l e d w i t h i n 30 days o f i t s i s s u a n c e . 

CONCLUSIONS 

A R e f e r e e ' s o r d e r i s f i n a l u n l e s s , w i t h i n 30 days a f t e r 
t h e d a t e on w h i c h a copy o f t h e o r d e r i s m a i l e d t o t h e p a r t i e s , 
one o f t h e p a r t i e s r e q u e s t s Board r e v i e w under ORS 656.295. ORS 
6 5 6 . 2 8 9 ( 3 ) . The t i m e w i t h i n w h i c h t o a p p e a l an o r d e r c o n t i n u e s t o 
r u n , u n l e s s t h e o r d e r has been " s t a y e d , " w i t h d r a w n , o r m o d i f i e d . 
I n t e r n a t i o n a l Paper Co. v. W r i g h t , 80 Or App 444 ( 1 9 8 6 ) ; F i s c h e r 
v. SAIF, 76 Or App 656, 659 ( 1 9 8 6 ) . I n o r d e r t o a b a t e and a l l o w 
r e c o n s i d e r a t i o n o f an o r d e r i s s u e d under ORS 6 5 6 . 2 8 9 ( 1 ) , a t t h e 
v e r y l e a s t , t h e l a n g u a g e o f t h e second o r d e r must be s p e c i f i c . 
F armers I n s u r a n c e Group v. SAIF, 301 Or 612, 619 ( 1 9 8 6 ) . 

Here, c l a i m a n t has r e q u e s t e d r e v i e w o f t h e R e f e r e e ' s 
May 5, 1988 Order D e n y i n g R e c o n s i d e r a t i o n w i t h i n 30 days o f i t s 
i s s u a n c e . Y e t , t h e May 5, 1988 o r d e r i s s u e d more t h a n 30 days 
a f t e r t h e J a n u a r y 8, 1988 d i s m i s s a l o r d e r . M o r e o v e r , t h e 
J a n u a r y 8, 1988 o r d e r was n e i t h e r a b a t e d , w i t h d r a w n , s t a y e d , 
m o d i f i e d , n or r e p u b l i s h e d p r i o r t o t h e i s s u a n c e o f t h e May 5, 1988 
o r d e r . 
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Inasmuch as t h e 30-day s t a t u t o r y a p p e a l p e r i o d f r o m t h e 
J a n u a r y 8, 1988 o r d e r has e l a p s e d u n a b a t e d w i t h o u t a t i m e l y 
r e q u e s t f o r r e v i e w , i t has become f i n a l by o p e r a t i o n o f l a w . See 
ORS 65 6.289 ( 3 ) ; I n t e r n a t i o n a l Paper Co. v. W r i g h t , s u p r a ; Farmers 
I n s u r a n c e Group v. SAIF, s u p r a . F u r t h e r m o r e , s i n c e t h e J a n u a r y 8, 
1988 d i s m i s s a l o r d e r has become f i n a l , t h e R e f e r e e l a c k e d 
j u r i s d i c t i o n t o i s s u e t h e May 5, 1988 o r d e r . See ORS 6 5 6 . 2 8 9 ( 3 ) ; 
I n t e r n a t i o n a l Paper Co. v. W r i g h t , s u p r a ; Farmers I n s u r a n c e Group 
v. SAIF, s u p r a . Thus, t h e May 5, 1988 o r d e r i s a n u l l i t y . 

Based on t h e f o r e g o i n g r e a s o n i n g , we c o n c l u d e t h a t we 
l a c k j u r i s d i c t i o n t o c o n s i d e r c l a i m a n t ' s r e q u e s t f o r Board r e v i e w 
o f e i t h e r t h e J a n u a r y 8, 1988 Order o f D i s m i s s a l o r t h e May 5, 
1988 Order D e n y i n g R e c o n s i d e r a t i o n . See M a r i a C. Mendoza, 40 Van 
N a t t a 499 (May 25, 1 9 8 8 ) . A c c o r d i n g l y , t h e r e q u e s t f o r r e v i e w i s 
d i smi s s e d . 

I T IS SO ORDERED. 

CATHEY M. DAVIDSON, Claimant WCB 86-17404 & 86-08865 
Daryll E. K l e i n , Claimant's Attorney June 28, 1988 
Schwabe, et a l . , Defense Attorneys Order on Review 
Thomas Sheridan (SAIF), Defense Attorney 
Ann Kelley, Assistant Attorney General 

Reviewed by Board Members C r i d e r and F e r r i s . 

SAFECO I n s u r a n c e Company r e q u e s t s r e v i e w o f t h o s e 
p o r t i o n s o f R e f e r e e T. L a v e r e Johnson's o r d e r t h a t : ( 1 ) s e t a s i d e 
i t s d e n i a l o f c l a i m a n t ' s c u r r e n t low back c o n d i t i o n ; and ( 2 ) 
a f f i r m e d a D e t e r m i n a t i o n Order t h a t s e t a s i d e i t s N o t i c e o f 
C l o s u r e . The D e t e r m i n a t i o n Order f o u n d t h a t c l a i m a n t ' s c o n d i t i o n 
was d i s a b l i n g and s t a t e d t h a t t h e c l a i m r e mained open. On r e v i e w , 
SAFECO a r g u e s t h a t c l a i m a n t ' s c u r r e n t low back c o n d i t i o n i s n o t 
compen s a b l e , and, i f i t i s compensable, t h a t t h e SAIF C o r p o r a t i o n 
i s r e s p o n s i b l e f o r t h e c o n d i t i o n . We a f f i r m . 

ISSUES 

1. P r o p r i e t y o f t h e March 6, 1987 D e t e r m i n a t i o n O r d e r . 

2. Whether SAFECO's d e n i a l d a t e d J a n u a r y 22, 1987 i s 
p r o c e d u r a l l y i m p r o p e r ; and 

3. A l t e r n a t i v e l y , c o m p e n s a b i l i t y o f , and r e s p o n s i b i l i t y 
f o r , c l a i m a n t ' s c u r r e n t l o w back c o n d i t i o n as between SAIF, w h i c h 
was on t h e r i s k a t t h e t i m e o f her O c t o b e r 5, 1984 i n j u r y , and 
SAFECO, w h i c h was on t h e r i s k a t t h e t i m e o f her March 6, 1985 
i n j u r y . 

FINDINGS OF FACT 

The Board a f f i r m s and a d o p t s t h e R e f e r e e ' s F i n d i n g s o f 
F a c t , s u p p l e m e n t e d as f o l l o w s . 

C l a i m a n t began t o e x p e r i e n c e r a d i a t i n g p a i n t o her r i g h t 
l e g i n August 1985. 
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CONCLUSIONS OF LAW AND OPINION 

P r o p r i e t y o f t h e March 6, 1987 D e t e r m i n a t i o n Order 

The R e f e r e e u p h e l d t h e March 6, 1987 D e t e r m i n a t i o n Order 
t h a t f o u n d c l a i m a n t ' s March 6, 1985 i n j u r y t o be d i s a b l i n g and 
s t a t e d t h a t t h e c l a i m r e m a i n e d open. The Board a f f i r m s and a d o p t s 
t h e R e f e r e e ' s c o n c l u s i o n s on t h i s i s s u e . 

P r o p r i e t y o f SAFECO's J a n u a r y 22, 1987 D e n i a l 

The R e f e r e e s e t a s i d e SAFECO's J a n u a r y 22, 1987 d e n i a l 
on t h e b a s i s t h a t i t was an i m p e r m i s s i b l e "backup" d e n i a l p u r s u a n t 
t o Bauman v. SAIF, 295 Or 788 ( 1 9 8 3 ) . Under Bauman, an i n s u r e r 
may n o t r e t r o a c t i v e l y deny t h e c o m p e n s a b i l i t y o f a c l a i m more t h a n 
60 days a f t e r n o t i c e o f t h e c l a i m . On r e v i e w , SAFECO a r g u e s t h a t 
i t may i s s u e a d e n i a l o f a p r e v i o u s l y a c c e p t e d c l a i m so l o n g as 
t h e c l a i m has been c l o s e d . However, as h e l d above, t h e March 6, 
1987 D e t e r m i n a t i o n Order p r o p e r l y f o u n d t h a t t h e c l a i m f o r t h e 
March 6, 1985 i n j u r y r e m a ined open. 

M o r e o v e r , SAFECO s o u g h t by i t s d e n i a l t o e x t i n g u i s h 
c l a i m a n t ' s r i g h t t o c o n t i n u i n g c a r e f o r an i n s e p a r a b l e c o n d i t i o n 
b e f o r e t h e c l a i m was re a d y f o r c l o s u r e . T h i s v i o l a t e s t h e r u l e 
e s t a b l i s h e d by t h e C o u r t o f A p p e a l s i n R o l l e r v. Weyerhaeuser Co., 
67 Or 583, ad h e r e d t o as a m p l i f i e d 68 Or App 743, r e v den 297 Or 
601 ( 1 9 8 4 ) . Under R o l l e r , once an i n s u r e r has a c c e p t e d a m e d i c a l 
c o n d i t i o n i t may n o t deny a l l m e d i c a l s e r v i c e s r e l a t e d t o t h e 
c l a i m , p r i o r t o c l o s u r e . Under t h e f a c t s o f t h i s c a s e , SAFECO i s 
p r e c l u d e d f r o m a t t e m p t i n g t o deny any and a l l b e n e f i t s s u b s e q u e n t 
t o March 14, 1985. 

The R e f e r e e a l s o c o n c l u d e d t h a t SAFECO was p r e c l u d e d 
f r o m d e n y i n g t h e c l a i m p u r s u a n t t o r e s j u d i c a t a p r i n c i p l e s . See 
N o r t h Clackamas S c h o o l D i s t . v. W h i t e , 305 Or 48 ( 1 9 8 8 ) . Our 
d e c i s i o n above r e n d e r s c o n s i d e r a t i o n o f t h e r e s j u d i c a t a i s s u e 
u n n e c e s s a r y . 

I n c o n c l u s i o n , we f i n d t h a t SAFECO's d e n i a l i s 
p r o c e d u r a l l y i m p r o p e r . However, assuming t h a t SAFECO's d e n i a l was 
n o t p r o c e d u r a l l y i m p e r m i s s i b l e , we a d d r e s s t h e m e r i t s o f t h e 
c o m p e n s a b i l i t y and r e s p o n s i b i l i t y i s s u e s . 

C o m p e n s a b i l i t y 

I n s u p p o r t o f i t s c o m p e n s a b i l i t y a r g u m e n t , SAFECO r e l i e s 
upon a s t a t e m e n t by Dr. Waldram t h a t i t was p o s s i b l e t h a t 
c l a i m a n t ' s l o w back c o n d i t i o n was n o t r e l a t e d t o e i t h e r i n j u r y . 
Waldram's r e a s o n i n g was t h a t c l a i m a n t ' s low back c o m p l a i n t s d i d 
n o t appear u n t i l more t h a n two months f o l l o w i n g t h e f i r s t i n j u r y . 
He f u r t h e r o p i n e d t h a t back p a i n i s e x t r a o r d i n a r i l y common and 
c a n n o t a l w a y s be a t t r i b u t e d t o a s p e c i f i c cause o r e v e n t . 

We f i n d t h i s r e a s o n i n g u n p e r s u a s i v e . We n o t e t h a t 
c l a i m a n t had no back p r o b l e m s p r i o r t o O c t o b e r 1984. F u r t h e r m o r e , 
t h e r e was no e v i d e n c e o f any i n t e r v e n i n g e v e n t s between t h e 
O c t o b e r 1984 i n j u r y and t h e o n s e t o f her low back p r o b l e m s . We 
c o n c l u d e t h a t c l a i m a n t has s u s t a i n e d h er b u r d e n on t h e 
c o m p e n s a b i l i t y i s s u e . 
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R e s p o n s i b i l i t y 

The R e f e r e e f o u n d t h a t SAFECO, r a t h e r t h a n SAIF, was 
r e s p o n s i b l e f o r c l a i m a n t ' s compensable c o n d i t i o n . We a g r e e . 

SAFECO a r g u e s t h a t c l a i m a n t ' s March 1985 i n j u r y c aused 
o n l y a t e m p o r a r y a g g r a v a t i o n o f her c o n d i t i o n . SAFECO n o t e s i n 
t h i s r e g a r d t h a t c l a i m a n t d i d n o t r e p o r t r i g h t l e g symptoms u n t i l 
f i v e months a f t e r h er March i n j u r y . We acknowledge t h a t c l a i m a n t 
d i d n o t e x p e r i e n c e t h e o n s e t o f r i g h t l e g symptoms 
c o n t e m p o r a n e o u s l y w i t h t h e March 1985 i n j u r y . However, we do n o t 
f i n d t h i s f a c t d i s p o s i t i v e o f t h e i s s u e b e f o r e u s. 

T u r n i n g t o t h e m e d i c a l e v i d e n c e , Dr. Waldram t e s t i f i e d 
a t d e p o s i t i o n t h a t he c o u l d n o t say, i n t e r m s o f m e d i c a l 
p r o b a b i l i t y , t h a t e i t h e r t h e O c t o b e r 1984 or t h e March 1985 
i n c i d e n t c o n t r i b u t e d t o c l a i m a n t ' s o n g o i n g c o n d i t i o n . 
Dr. Waldram's o p i n i o n on t h i s q u e s t i o n i s , t h e r e f o r e , i n c o n c l u s i v e . 

P o r t i o n s o f Dr. Kennedy's t e s t i m o n y s u p p o r t a m a t e r i a l 
c o n t r i b u t i o n r e s u l t i n g f r o m t h e March 1985 i n j u r y . For e x a m p l e , 
Dr. Kennedy was aware t h a t c l a i m a n t ' s r i g h t l e g p r o b l e m s d i d n o t 
appear u n t i l A ugust 1985, and y e t he o p i n e d t h a t t h e a p p e a r a n c e o f 
t h e s e p r o b l e m s w o u l d l e a d him t o " s u s p e c t " t h a t t h e March 1985 
f a l l a g g r a v a t e d c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n . Dr. Kennedy a l s o 
o p i n e d t h a t c l a i m a n t ' s r e p o r t e d h i s t o r y w o u l d i n d i c a t e a w o r s e n i n g 
o f her c o n d i t i o n . On t h e o t h e r hand, Dr. Kennedy s t a t e d t h a t he 
was u n a b l e t o a t t r i b u t e c l a i m a n t ' s c h r o n i c f i b r o s i t i s t o one 
i n j u r y o r t h e o t h e r . C o n s e q u e n t l y , Dr. Kennedy's o p i n i o n s a r e n o t 
e n t i r e l y c o n s i s t e n t , a l t h o u g h , c o n s i d e r e d as a w h o l e , t h e y 
p r e p o n d e r a t e i n f a v o r o f a m a t e r i a l c o n t r i b u t i o n t o c l a i m a n t ' s , 
c u r r e n t c o n d i t i o n f r o m t h e March 1985 i n c i d e n t . 

I n t e r m s o f f u r t h e r e v a l u a t i n g Dr. Kennedy's 
p e r s u a s i v e n e s s , we n o t e t h a t he d i d n o t examine c l a i m a n t u n t i l 
a p p r o x i m a t e l y two y e a r s a f t e r her March 1985 f a l l . . F u r t h e r , he 
s t a t e d t h a t he had n o t r e v i e w e d t h e r e c o r d s o f c l a i m a n t ' s t r e a t i n g 
p h y s i c i a n s a t t h e t i m e o f her i n j u r i e s . I n a d d i t i o n , Dr. Kennedy 
m i s t a k e n l y b e l i e v e d t h a t c l a i m a n t was o f f work f r o m March 6, 1985 
u n t i l A ugust 1985. As a consequence, t h e p e r s u a s i v e n e s s o f h i s 
o p i n i o n s i s f u r t h e r d i m i n i s h e d . G e o r g i a - P a c i f i c Corp. v. R o f f , 80 
Or App 78, 82 (19 8 6 ) . 

I n sum, we f i n d t h a t Dr. Waldram e x p r e s s e s no o p i n i o n as 
t o w h e t h e r c l a i m a n t ' s March 1985 i n j u r y c o n t r i b u t e d t o h e r c u r r e n t 
c o n d i t i o n . Dr. Kennedy o p i n e s t h a t t h e r e was a c o n t r i b u t i o n f r o m 
t h e March 1985 i n j u r y , b u t h i s o p i n i o n s a r e i n c o n s i s t e n t and 
l a r g e l y u n p e r s u a s i v e . 

A r e b u t t a b l e p r e s u m p t i o n e x i s t s t h a t a c l a i m a n t ' s l a s t 
i n d u s t r i a l i n j u r y c o n t r i b u t e d i n d e p e n d e n t l y t o c l a i m a n t ' s 
c o n d i t i o n . I n d u s t r i a l I n d e m n i t y Co. v. K e a r n s , 70 Or App 583, 587 
( 1 9 8 4 ) ; Rebecca J. F e r o l i n , 39 Van N a t t a 754, 756 ( 1 9 8 7 ) . 
SAFECO, t h e i n s u r e r on t h e r i s k a t t h e t i m e o f c l a i m a n t ' s most 
r e c e n t i n j u r y , has f a i l e d t o show t h a t t h e r e i s no c a u s a l 
c o n n e c t i o n between c l a i m a n t ' s p o s t - M a r c h 14, 1985 c o n d i t i o n and 
t h e March 6, 1985 a c c i d e n t . T h e r e f o r e , even i f SAFECO's d e n i a l 
was n o t p r o c e d u r a l l y i m p r o p e r , i t i s n o n e t h e l e s s s u b s t a n t i v e l y 
i n c o r r e c t . SAFECO i s r e s p o n s i b l e f o r payment o f c l a i m a n t ' s 
c o m p e n s a t i o n . 

We c a n n o t a p p r o v e a c l i e n t - p a i d f e e u n l e s s SAFECO's 
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c o u n s e l f i l e s a s t a t e m e n t o f s e r v i c e s . See OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) . 
Because no s t a t e m e n t o f s e r v i c e s has been r e c e i v e d t o d a t e , a 
c l i e n t - p a i d f e e s h a l l n o t be a u t h o r i z e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d O c t o b e r 13, 1987 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded an a s s e s s e d f e e o f $400, t o be p a i d 
by SAFECO. 

DEBORAH S. ERICKSON, Claimant WCB 86-15003 
David J. Hollander & Assoc., Claimant's Attorneys June 28, 1988 
Schwabe, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members C r i d e r and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e L i p t o n ' s o r d e r w h i c h 
u p h e l d t h e i n s u r e r ' s p a r t i a l d e n i a l o f her m e d i c a l s e r v i c e s c l a i m 
f o r a c o n d i t i o n i n v o l v i n g her neck, l e f t s h o u l d e r and arm. We 
a f f i r m . 

ISSUES 

1. Whether m e d i c a l s e r v i c e s f o r neck, s h o u l d e r and arm 
symptoms a r e compensable. 

2. Whether t h o s e s e r v i c e s a r e r e a s o n a b l e and n e c e s s a r y . 

FINDINGS OF FACT 

We a d o p t t h e R e f e r e e ' s f i n d i n g s o f f a c t w i t h t h e 
f o l l o w i n g s u p p l e m e n t a t i o n . I n l a t e 1976 o r e a r l y 1977, c l a i m a n t 
s u s t a i n e d a c ompensable, n o n d i s a b l i n g i n j u r y w h i c h was d i a g n o s e d 
as a l u m b o s a c r a l s p r a i n / s t r a i n w i t h t h o r a c o c e r v i c a l m y o f a s c i t i s . 
Her symptoms were i n i t i a l l y l i m i t e d t o numbness and " b u r n i n g " i n 
t h e l e f t s h o u l d e r , b u t l a t e r i n c l u d e d headaches, low back p a i n and 
numbness, numbness near t h e l e f t s c a p u l a , and r a d i a t i n g p a i n and 
numbness i n t h e l e f t arm and hand. She u n d e r w e n t p h y s i c a l t h e r a p y 
and t r e a t e d c o n s e r v a t i v e l y w i t h s e v e r a l p h y s i c i a n s t h r o u g h 
November 1982. 

From November 1982 t o A p r i l 1984, c l a i m a n t d i d n o t seek 
m e d i c a l c a r e , t h o u g h she c o n t i n u e d t o e x p e r i e n c e l e f t s h o u l d e r 
p a i n and l e f t s c a p u l a r numbness. On A p r i l 20, 1984, c l a i m a n t was 
i n v o l v e d i n a c a r a c c i d e n t i n w h i c h she was r e a r - e n d e d . S e v e r a l 
days l a t e r , she saw Dr. S t e v k o , a c h i r o p r a c t o r , w i t h headaches and 
neck p a i n . S t e v k o d i a g n o s e d a c u t e c e r v i c o t h o r a c i c s t r a i n / s p r a i n 
w i t h s u b l u x a t i o n o f C5 and T4. That i n j u r y r e s o l v e d by J u l y 10, 
1984 w i t h no r e s i d u a l d i s a b i l i t y . S t e v k o ' s n o t e s d u r i n g t h i s 
p e r i o d o f t r e a t m e n t b o r e no m e n t i o n o f c l a i m a n t ' s compensable 
i n j u r y i n 1976/1977. 

Two y e a r s l a t e r , i n J u l y 1986, c l a i m a n t r e t u r n e d t o 
Dr. S t e v k o w i t h s e v e r e neck and m i d d l e back p a i n r a d i a t i n g i n t o 
t h e l e f t s h o u l d e r and arm. These symptoms d e v e l o p e d a p p r o x i m a t e l y 
two days a f t e r c l a i m a n t had p a i n t e d her k i t c h e n c e i l i n g w i t h h e r 
head h e l d i n h y p e r e x t e n s i o n . The symptoms were so s e v e r e t h a t 
S t e v k o i n i t i a l l y t r e a t e d c l a i m a n t a t home. The s e v e r e p a i n 
r e s o l v e d f o u r weeks l a t e r , b u t c l a i m a n t c o n t i n u e d t o t r e a t w i t h 
S t e v k o f o r n e c k , m i d d l e b a c k , l e f t s h o u l d e r and arm symptoms w h i c h 
S t e v k o a t t r i b u t e d t o t h e compensable i n j u r y i n 1976/1977. 
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On O c t o b e r 9, 1986, t h e i n s u r e r d e n i e d b e n e f i t s f o r 
m e d i c a l s e r v i c e s p r o v i d e d by Dr. Stevko, 1 w h i c h began i n J u l y 1986. 

At t h e t i m e o f h e a r i n g on June 25, 1987, c l a i m a n t 
c o n t i n u e d t o e x p e r i e n c e p a i n and numbness near her l e f t s c a p u l a . 
She had n o t r e c e i v e d any m e d i c a l t r e a t m e n t d u r i n g t h e two months 
p r e c e d i n g t h e h e a r i n g . 

We a r e u n a b l e t o f i n d t h a t Dr.' S t e v k o ' s t r e a t m e n t has 
p r o v i d e d any m a t e r i a l b e n e f i t i n a l l e v i a t i n g t h e numbness and 
" b u r n i n g " near c l a i m a n t ' s l e f t s c a p u l a . We a r e a l s o u n a b l e t o 
f i n d t h a t t h e compensable i n j u r y m a t e r i a l l y c o n t r i b u t e d t o 
c l a i m a n t ' s need f o r t r e a t m e n t o f her r e m a i n i n g symptoms i n t h e 
neck, m i d d l e back, l e f t s h o u l d e r and arm. 

CONCLUSIONS AND OPINION 

The R e f e r e e u p h e l d t h e i n s u r e r ' s p a r t i a l d e n i a l , 
c o n c l u d i n g t h a t Dr. S t e v k o ' s t r e a t m e n t was e i t h e r n o t r e l a t e d t o 
t o t h e compensable i n j u r y o r n o t r e a s o n a b l e and n e c e s s a r y . We 
a g r e e . 

The i n s u r e r must p r o v i d e m e d i c a l s e r v i c e s f o r c o n d i t i o n s 
r e s u l t i n g f r o m a compensable i n j u r y f o r so l o n g as t h e n a t u r e o f 
t h e i n j u r y o r t h e p r o c e s s o f t h e r e c o v e r y r e q u i r e s . ORS 
6 5 6 . 2 4 5 ( 1 ) . There a r e two p r e r e q u i s i t e s t o c l a i m a n t ' s e n t i t l e m e n t 
t o t h e s e s e r v i c e s . F i r s t , she must e s t a b l i s h t h e c o m p e n s a b i l i t y 
o f t h o s e s e r v i c e s by p r o v i n g t h a t t h e compensable i n j u r y 
m a t e r i a l l y c o n t r i b u t e d t o her need f o r t r e a t m e n t . See H u t c h e s o n 
v. W eyerhaeuser, 288 Or 5 1 , 56 ( 1 9 7 9 ) ; M i l b u r n v. Weyerhaeuser 
Company, 88 Or App 375, 378 ( 1 9 8 7 ) . Second, she must p r o v e t h a t 
t h e t r e a t m e n t i t s e l f was r e a s o n a b l e and n e c e s s a r y . See James v. 
Kemper I n s . Co., 81 Or App 80, 81 ( 1 9 8 6 ) . 

C o m p e n s a b i l i t y 

A t t h e o u t s e t , we n o t e t h e u n d i s p u t e d f a c t t h a t c l a i m a n t 
has e x p e r i e n c e d c o n t i n u a l numbness and some " b u r n i n g " near t h e 
l e f t s c a p u l a s i n c e t h e compensable i n j u r y . T hat f a c t a l o n e 
p e r s u a d e s us t h a t t h o s e p a r t i c u l a r symptoms were r e l a t e d t o t h e 
i n j u r y . 

W i t h r e g a r d t o t h e o t h e r symptoms, however, t h e e v i d e n c e 
i s n o t so p e r s u a s i v e . O nly Dr. S t e v k o , t h e t r e a t i n g p h y s i c i a n , 
r e l a t e d a l l o f t h e symptoms t o t h e compensable i n j u r y . S t e v k o 
r e a s o n e d t h a t c l a i m a n t had s u f f e r e d no a d d i t i o n a l t r a u m a s i n c e t h e 
compensable i n j u r y , t h a t t h e i n j u r y f r o m t h e c a r a c c i d e n t had been 
r e s o l v e d f o r two y e a r s , and t h a t her r e c e n t symptoms were l o c a t e d 
i n t h e same r e g i o n as t h e numbness and " b u r n i n g " near t h e l e f t 
s c a p u l a . S t e v k o e x p l a i n e d t h a t t h e compensable i n j u r y was o f t h e 
t y p e t h a t causes i n s t a b i l i t y i n t h e s u p p o r t i n g j o i n t , l i g a m e n t o u s , 
and m u s c u l a r s t r u c t u r e s , i n c r e a s i n g t h e i r s u s c e p t i b i l i t y t o 
f u r t h e r a g g r a v a t i o n . 

C o n t r a r y o p i n i o n s were o f f e r e d by Dr. Duncan, a 
c h i r o p r a c t o r who c o n d u c t e d an i n d e p e n d e n t m e d i c a l e x a m i n a t i o n 
(IME) i n O c t o b e r 1986, and Dr. Sn o d g r a s s , a n e u r o l o g i s t who had 
c a r e d f o r c l a i m a n t i n l a t e 1981 and examined her a g a i n i n J a n u a r y 
1987. Duncan a t t r i b u t e d h er symptoms and c o n t i n u i n g t r e a t m e n t t o 
m u s c u l a r t e n s i o n r e s u l t i n g f r o m n e r v o u s n e s s . Duncan d o u b t e d t h a t 
t h e compensable i n j u r y had re m a i n e d s y m p t o m a t i c d u r i n g t h e 
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p r e v i o u s 10 y e a r s . Dr. Snodgrass a l s o f e l t t h a t Stevko's 
t r e a t m e n t was not r e l a t e d t o the compensable i n j u r y , o p i n i n g 
i n s t e a d t h a t i t was r e l a t e d t o separate subsequent i n j u r i e s . 

When medical evidence i s d i v i d e d , we tend t o g i v e 
g r e a t e r weight t o t h e c o n c l u s i o n s of the t r e a t i n g p h y s i c i a n , 
absent p e r s u a s i v e reasons not t o do so. Weiland v. SAIF, 64 Or 
App 810, 814 (1983). We f i n d p e r s u a s i v e reasons not t o do so here. 

Dr. Stevko f a i l e d t o a t t r i b u t e any s i g n i f i c a n c e t o the 
p a i n t i n g i n c i d e n t i n J u l y 1986, d e s p i t e t he f a c t t h a t c l a i m a n t ' s 
symptoms a f t e r the i n c i d e n t were more severe than any she had 
expe r i e n c e d a f t e r the compensable i n j u r y . Whereas c l a i m a n t missed 
no time from work a f t e r the compensable i n j u r y , a f t e r t h e p a i n t i n g 
i n c i d e n t she was unable t o l i f t her head o f f her p i l l o w and 
r e q u i r e d home t r e a t m e n t . Indeed, c l a i m a n t h e r s e l f t h o u g h t t h a t 
she had s u f f e r e d another s t r a i n . I n a d d i t i o n , the symptoms 
r e s u l t i n g from the p a i n t i n g i n c i d e n t were l o c a t e d i n the same 
r e g i o n as those symptoms which Stevko l a t e r a t t r i b u t e d t o the 
compensable i n j u r y . Dr. Stevko's f a i l u r e t o address, much l e s s 
d i s t i n g u i s h , the p a i n t i n g i n c i d e n t and r e s u l t i n g symptoms renders 
her o p i n i o n l e s s p e r s u a s i v e . 

Dr. Stevko's o p i n i o n i s f u r t h e r d i s c o u n t e d f o r i t s 
s p e c u l a t i v e n a t u r e . I n r e l a t i n g c l a i m a n t ' s r e c e n t symptoms t o the 
compensable i n j u r y , Stevko noted t h a t they were l o c a t e d i n the 
same r e g i o n as the l e f t s c a p u l a r numbness and " b u r n i n g . " Yet, 
Stevko has never e x p l a i n e d the r e l a t i o n s h i p between the s c a p u l a r 
symptoms, which were r e l a t e d t o the compensable i n j u r y , and the 
symptoms i n v o l v i n g the neck, middle back, l e f t s h o u l d e r and arm. 
T h e i r shared l o c a t i o n suggests a compensable r e l a t i o n s h i p , but 
t h a t i s s i m p l y t oo s p e c u l a t i v e t o s u s t a i n c l a i m a n t ' s burden o f 
p r o v i n g c o m p e n s a b i l i t y . 

Dr. Snodgrass, on the o t h e r hand, discu s s e d t h e p a i n t i n g 
i n c i d e n t a d e q u a t e l y and concluded t h a t Stevko's t r e a t m e n t was not 
r e l a t e d t o the compensable i n j u r y , but r a t h e r , was r e l a t e d t o the 
subsequent i n j u r i e s . His c o n c l u s i o n was f u r t h e r b o l s t e r e d by t h a t 
o f Dr. Duncan. We are persuaded p r i m a r i l y by Dr. Snodgrass' 
thorough and w e l l - r e a s o n e d r e p o r t s and f i n d t h a t the compensable 
i n j u r y d i d not m a t e r i a l l y c o n t r i b u t e t o c l a i m a n t ' r e c e n t symptoms 
i n the neck, middle back, l e f t shoulder and arm. See Somers v. 
SAIF, 77 Or App 259, 263 (1986). Consequently, t r e a t m e n t f o r 
those symptoms was not compensable. 

Reasonable and Necessary 

Al t h o u g h the numbness and " b u r n i n g " near c l a i m a n t ' s l e f t 
s capula was r e l a t e d t o the compensable i n j u r y , we f i n d t h a t 
Dr. Stevko's t r e a t m e n t p r o v i d e d no m a t e r i a l b e n e f i t i n a l l e v i a t i n g 
those symptoms. Stevko conceded i n February 1987 t h a t no 
t r e a t m e n t would e l i m i n a t e those symptoms. I n a d d i t i o n , t h e r e i s 
no evidence t o su p p o r t Stevko's a s s e r t i o n t h a t her t r e a t m e n t has 
a l l e v i a t e d those symptoms t o any degree. Indeed, those symptoms 
p e r s i s t e d t o the time of h e a r i n g . Stevko has never e x p l a i n e d t he 
e t i o l o g y or s i g n i f i c a n c e of those symptoms. Given the l a c k o f 
m a t e r i a l b e n e f i t , we conclude t h a t Stevko's t r e a t m e n t o f those 
symptoms was n e i t h e r reasonable nor necessary. 

ORDER 
The Referee's order dated J u l y 2, 1987 i s a f f i r m e d . The 

Board approves a c l i e n t - p a i d fee not t o exceed $1,530. 
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HERBERT D. MINDT, Claimant WCB 87-13295 
P h i l i p H. Garrow, Claimant's Attorney June 28, 1988 
Joseph McNaught (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members F e r r i s and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e 
H i g a s h i ' s o r d e r w h i c h u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f h i s 
c l a i m f o r a neck and l e f t s h o u l d e r i n j u r y . The s o l e i s s u e i s 
c o m p e n s a b i l i t y . 

We a f f i r m and a d o p t t h e R e f e r e e ' s o r d e r w i t h t h e 
f o l l o w i n g s u p p l e m e n t a t i o n . 

FINDING OF FACT 

The r e was i n s u f f i c i e n t e v i d e n c e t o s u p p o r t a f i n d i n g 
t h a t c l a i m a n t s u s t a i n e d a neck and l e f t s h o u l d e r i n j u r y a t work i n 
November o r December o f 1986. 

CONCLUSION AND OPINION 

We f i n d c l a i m a n t n o t c r e d i b l e , based on i n c o n s i s t e n c i e s 
i n t h e d o c u m e n t a r y e v i d e n c e o f h i s h i s t o r y o f t h e a l l e g e d 
i n d u s t r i a l i n j u r y . L a c k i n g s u f f i c i e n t i n d e p e n d e n t c o r r o b o r a t i o n 
o f c l a i m a n t ' s h i s t o r y o f t h e i n j u r y , we a r e u n a b l e t o f i n d t h a t he 
s u s t a i n e d t h e i n j u r y a t work i n November o r December o f 1986. We 
c o n c l u d e , t h e r e f o r e , t h a t h i s c l a i m was n o t compensable. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 14, 1987 i s a f f i r m e d . 

THELMA T. SMARTT, Claimant WCB 86-11704 
Malagon & Moore, Claimant's Attorneys June 28, 1988 
J e f f Gerner (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members C r i d e r and F e r r i s . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f 
R e f e r e e G a r a v e n t a ' s o r d e r w h i c h f o u n d t h a t i t had m i s c a l c u l a t e d 
t h e r a t e o f c l a i m a n t ' s t e m p o r a r y t o t a l d i s a b i l i t y c o m p e n s a t i o n . 
C l a i m a n t makes no f o r m a l c r o s s - r e q u e s t s , b u t moves t o s t r i k e 
SAIF's o p e n i n g b r i e f as u n t i m e l y s e r v e d on c l a i m a n t ' s a t t o r n e y . 

We r e v e r s e t h a t p o r t i o n o f t h e R e f e r e e ' s o r d e r r e q u i r i n g 
SAIF t o pay t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n based on c l a i m a n t ' s 
r a t e o f pay as o f her March 14, 1986 p e r f o r m a n c e r e v i e w . 

ISSUES 

1. M o t i o n t o S t r i k e 
2. Temporary T o t a l D i s a b i l i t y 

FINDINGS OF FACT 

C l a i m a n t , who was 61 a t t h e t i m e o f h e a r i n g , f i l e d a 
c l a i m on J u l y 17, 1986 f o r o c c u p a t i o n a l s t r e s s . A t t h e t i m e , she 
was employed as a b u s i n e s s s e r v i c e s s u p e r v i s o r , c h a r g e d w i t h t h e 
s u p e r v i s i o n o f c l e r i c a l p e r s o n n e l . 

B e g i n n i n g i n e a r l y 1986, t h e r e had been rumors o f an 
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i m p e n d i n g l a y - o f f a t her p l a c e o f employment. On May 14, 1986, 
c l a i m a n t had her work p e r f o r m a n c e r e v i e w e d and r e c e i v e d a poo r 
e v a l u a t i o n . C l a i m a n t c h a r a c t e r i z e d t h e r e s u l t as " t o t a l l y 
u n e x p e c t e d " and u n j u s t i f i e d . Y e t , she was u n a b l e t o s u b m i t a 
r e b u t t a l w i t h i n t h e t i m e l i m i t a t i o n f o r t h e p r o c e s s i n g o f 
e v a l u a t i o n s . C l a i m a n t was " [ d ] e v a s t a t e d " and f e a r f u l o f a 
d e m o t i o n and r e d u c t i o n i n s a l a r y and b e n e f i t s . A l t h o u g h a b l e t o 
m a i n t a i n her composure a t work, she was a "mess" a t home. 

I n mid-June 1986, c l a i m a n t l e a r n e d t h a t h e r p o s i t i o n 
w o u l d be e l i m i n a t e d . She was o f f e r e d t h e o p t i o n o f e i t h e r b e i n g 
l a i d o f f o r demoted. She e l e c t e d a d e m o t i o n , h o p i n g t o become an 
a d m i n i s t r a t i v e a s s i s t a n t . I n s t e a d , she was a s s i g n e d t o a c l e r i c a l 
s p e c i a l i s t p o s i t i o n . 

The d e m o t i o n t o o k e f f e c t on J u l y 1 , 1986. A l t h o u g h 
c l a i m a n t ' s r e s p o n s i b i l i t i e s r e m a i n e d e s s e n t i a l l y t h e same, her 
s a l a r y , s o c i a l s e c u r i t y , and r e t i r e m e n t b e n e f i t s were r e d u c e d . 

On J u l y 8, 1986, c l a i m a n t was asked t o a t t e n d a c l e r i c a l 
s t a f f m e e t i n g . She a t t e n d e d t h e m e e t i n g b u t asked f o r t h e r e s t o f 
t h e day o f f . F e e l i n g a t her " w i t s ' end," c l a i m a n t s o u g h t m e d i c a l 
s e r v i c e s t h e f o l l o w i n g day. She d i d n o t r e t u r n t o w o r k , b u t 
i n s t e a d f i l e d a c l a i m f o r " m e n t a l - e m o t i o n a l s t r e s s " on J u l y 10, 
1986. Her c l a i m was a p p a r e n t l y a c c e p t e d as an o c c u p a t i o n a l 
d i s e a s e and her t e m p o r a r y t o t a l d i s a b i l i t y c o m p e n s a t i o n was 
c a l c u l a t e d on t h e b a s i s o f her s a l a r y on J u l y 9, 1986, t h e d a t e 
she became d i s a b l e d . 

I n an a c c i d e n t r e p o r t , c l a i m a n t e x p l a i n e d t o h e r 
s u p e r v i s o r t h a t she a t t e m p t e d t o a d j u s t t o t h e e m p l o y e r ' s d e c i s i o n 
t o demote and r e a s s i g n h e r , b u t f o u n d t h a t t h e " t o t a l i t y o f t h e 
r e s u l t s ( f i n a n c i a l and p r o f e s s i o n a l ) " had overwhelmed her c o p i n g 
s k i l l s . She i n d i c a t e d t h a t she was p h y s i c a l l y and e m o t i o n a l l y 
u n a b l e t o c a r r y on. 

Dr. H e r b e r t B a k e r , c l a i m a n t ' s t r e a t i n g p h y s i c i a n , 
d i a g n o s e d a c u t e s i t u a t i o n a l d e p r e s s i o n d i r e c t l y r e l a t e d t o h e r 
d e m o t i o n and j o b - r e l a t e d s t r e s s . He a l s o n o t e d c l a i m a n t ' s h i s t o r y 
o f c h r o n i c o b s t r u c t i v e p u l m o n a r y d i s e a s e and h e a r t d i s e a s e w i t h 
o l d a n t e r i o r m y o c a r d i a l i n f a r c t i o n and v e n t r i c u l a r t a c h y c a r d i a as 
a c o m p l i c a t i o n . 

We f i n d t h a t t h e s t r e s s c o n d i t i o n worsened g r a d u a l l y 
f r o m t h e t i m e o f t h e p e r f o r m a n c e r e v i e w t o c l a i m a n t ' s e v e n t u a l 
d e m o t i o n on J u l y 1 , 1986. 

On Board r e v i e w , SAIF t i m e l y f i l e d i t s b r i e f on May 29, 
1987. However, SAIF s e r v e d t h e copy o f t h e b r i e f on an a t t o r n e y 
u n r e l a t e d t o t h i s c l a i m . That a t t o r n e y t h e n f o r w a r d e d t h e copy t o 
c l a i m a n t ' s a t t o r n e y on June 9, 1987. C l a i m a n t t i m e l y f i l e d h e r 
r e s p o n d e n t ' s b r i e f , w h i c h s p e c i f i c a l l y a d d r e s s e d t h e a r g u m e n t s 
r a i s e d i n SAIF's b r i e f . 

CONCLUSIONS AND OPINION 

M o t i o n t o S t r i k e 

Our r u l e s o f p r o c e d u r e do n o t s p e c i f i c a l l y p r o v i d e t h a t 
a b r i e f n o t s e r v e d on a l l o t h e r p a r t i e s may be s t r i c k e n . See 
f o r m e r OAR 4 3 8 - 1 1 - 0 3 5 ( 2 ) . However, we c o n c l u d e t h a t such a remedy 
i s i m p l i e d and w i t h i n o u r d i s c r e t i o n . D a v i d F. Weich, 39 Van 
N a t t a 468 ( 1 9 8 7 ) ; James M. K l e f f n e r , 38 Van N a t t a ' 1413 ( 1 9 8 6 ) . 
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Here, c l a i m a n t has n o t been p r e j u d i c e d by^SAIF's f a i l u r e t o co m p l y 
f u l l y w i t h o ur r u l e s o f p r o c e d u r e . T h e r e f o r e , we deny her m o t i o n 
t o s t r i k e . 

T emporary T o t a l D i s a b i l i t y 

On t h e m e r i t s , t h e R e f e r e e f o u n d t h a t t h e May 14 
e v a l u a t i o n m a t e r i a l l y c o n t r i b u t e d t o her d i s a b i l i t y . 
C o n s e q u e n t l y , t h e R e f e r e e reasoned t h a t c l a i m a n t ' s s t r e s s c l a i m 
s h o u l d have been p r o c e s s e d as an a c c i d e n t a l i n j u r y . The R e f e r e e 
t h e r e f o r e c o n c l u d e d t h a t t e m p o r a r y t o t a l d i s a b i l i t y c o m p e n s a t i o n 
s h o u l d be based on c l a i m a n t ' s s a l a r y on May 14, 1986 t h e 
d e s i g n a t e d d a t e o f i n j u r y , r a t h e r t h a n J u l y 9, 1986, t h e d a t e o f 
d i s a b i l i t y . We d i s a g r e e . 

Temporary t o t a l d i s a b i l i t y c o m p e n s a t i o n i s c a l c u l a t e d as 
a p e r c e n t a g e o f c l a i m a n t ' s wages. ORS 6 5 6 . 2 1 0 ( 1 ) . I n a c c i d e n t a l 
i n j u r y c a s e s , t h e r e l e v a n t "wages" a r e t h o s e b e i n g r e c e i v e d by 
c l a i m a n t a t t h e t i m e o f i n j u r y . Former ORS 6 5 6 . 2 1 0 ( 2 ) . 
C o n s e q u e n t l y , i f c l a i m a n t ' s s t r e s s c l a i m i s f o r an a c c i d e n t a l 
i n j u r y , her t e m p o r a r y t o t a l c o m p e n s a t i o n s h a l l be c a l c u l a t e d as a 
p e r c e n t a g e o f her wage on May 14, 1986, t h e d a t e o f t h e 
p e r f o r m a n c e r e v i e w . 

On t h e o t h e r hand, f o r m e r C h a p t e r 656 i n c l u d e d no 
e x p r e s s p r o v i s i o n f o r a s c e r t a i n i n g t h e wage upon w h i c h t o base 
t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s i n o c c u p a t i o n a l d i s e a s e 
c a s e s . We p r e v i o u s l y f i l l e d t h a t gap i n l e g i s l a t i o n i n Joseph A. 
R e z n i c s e k , 36 Van N a t t a 1361 ( 1 9 8 4 ) , where we c o n c l u d e d t h a t 
b e n e f i t s s h a l l be based on t h e wage r e c e i v e d on t h e d a t e o f t h e 
l a s t i n j u r i o u s e x p o s u r e . I n t h i s c o n t e x t , t h e d a t e o f l a s t 
i n j u r i o u s e x p o s u r e i s t h e d a t e o f t h e l a s t e v e n t p r o v i d i n g 
p o t e n t i a l l y c a u s a l c o n d i t i o n s f o r t h e o c c u p a t i o n a l d i s e a s e . 
Compare B o i s e Cascade v. S t a r b u c k , 296 Or 238, 241 (1 9 8 4 ) ( I n 
s u c c e s s i v e employment c o n t e x t , t h e " l a s t i n j u r i o u s e x p o s u r e " i s 
t h e c r i t i c a l e v e n t i n a s s i g n i n g l i a b i l i t y f o r o c c u p a t i o n a l d i s e a s e 
among m u l t i p l e e m p l o y e r s ) . 

As an a s i d e , we n o t e t h a t t h e 1987 l e g i s l a t u r e has 
o v e r t u r n e d R e z n i c s e k t o p r o v i d e t h a t b e n e f i t s be based on t h e wage 
a t t h e t i m e o f d i s a b i l i t y . See Or Laws 1987, ch 713, § 7. 
However, t h a t p r o v i s i o n t o o k e f f e c t on J a n u a r y 1 , 1988 and does 
n o t a p p l y h e r e . 

Here, c l a i m a n t ' s d e m o t i o n on J u l y 1 , 1986 was a 
p o t e n t i a l l y c a u s a l c o n t r i b u t o r t o her s t r e s s r e a c t i o n . 
Dr. Wadley, t h e c o n s u l t i n g p s y c h i a t r i s t , a t t r i b u t e d most o f 
c l a i m a n t ' s e m o t i o n a l r e a c t i o n t o t h e f i n a n c i a l l o s s caused by t h e 
d e m o t i o n . The a c c i d e n t r e p o r t a l s o r e f l e c t s t h a t c l a i m a n t was 
u n a b l e t o cope w i t h t h e f i n a n c i a l and p r o f e s s i o n a l s e t b a c k s o f 
d e m o t i o n . We a r e p e r s u a d e d t h a t t h e d e c r e a s e i n c l a i m a n t ' s s a l a r y 
and b e n e f i t s , w h i l e her r e s p o n s i b i l i t i e s r e m a i n e d e s s e n t i a l l y t h e 
same, c o u l d have i n d u c e d her s t r e s s c o n d i t i o n . C o n s e q u e n t l y , i f 
c l a i m a n t ' s s t r e s s c l a i m i s f o r an o c c u p a t i o n a l d i s e a s e , h e r 
t e m p o r a r y t o t a l d i s a b i l i t y c o m p e n s a t i o n I s h a l l be c a l c u l a t e d as a 
p e r c e n t a g e o f her wage on J u l y 1 , 1986, t h e d a t e o f d e m o t i o n . 

The d i s p o s i t i v e i s s u e , t h e r e f o r e , i s w h e t h e r c l a i m a n t ' s 
s t r e s s c l a i m i s f o r an a c c i d e n t a l i n j u r y o r an o c c u p a t i o n a l 
d i s e a s e . The Supreme C o u r t f a c e d p r e c i s e l y t h i s i s s u e i n James v. 
SAIF, 290 Or 343 ( 1 9 8 0 ) . The c l a i m a n t i n James was p u b l i c l y and 
h e a t e d l y r e p r i m a n d e d by her s u p e r v i s o r . These e n c o u n t e r s caused 
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c l a i m a n t t o become i n c r e a s i n g l y n e r v o u s and t a k e l a r g e q u a n t i t i e s 
o f a- t r a n q u i l i z e r . S i x months a f t e r t h e i n i t i a l r e p r i m a n d , 
c l a i m a n t f e l t u n a b l e t o go t o work and s o u g h t p s y c h i a t r i c 
t r e a t m e n t . She was d i a g n o s e d as s u f f e r i n g f r o m a n x i e t y and 
d e p r e s s i o n n e u r o s e s w h i c h were caused by or e x a c e r b a t e d by h e r 
s u p e r v i s o r ' s c o n d u c t . 

The C o u r t d i s t i n g u i s h e d o c c u p a t i o n a l d i s e a s e s f r o m 
a c c i d e n t a l i n j u r i e s i n two ways: ( 1 ) o c c u p a t i o n a l d i s e a s e s a r e 
n o t u n e x p e c t e d i n t h a t t h e y a r e r e c o g n i z e d as an i n h e r e n t h a z a r d 
o f c o n t i n u e d e x p o s u r e t o c o n d i t i o n s o f t h e p a r t i c u l a r employment; 
and ( 2 ) t h e y a r e g r a d u a l r a t h e r t h a n sudden i n o n s e t . I d . a t 
348. A p p l y i n g t h e f o r g o i n g d i s t i n c t i o n , t h e C o u r t h e l d t h a t 
c l a i m a n t ' s m e n t a l c o n d i t i o n was an o c c u p a t i o n a l d i s e a s e , f i n d i n g 
t h a t : ( 1 ) her c o n d i t i o n was n o t u n e x p e c t e d i n l i g h t o f her p r i o r 
h i s t o r y o f d e v e l o p i n g n e u r o s e s i n r e s p o n s e t o c r i t i c i s m ; and ( 2 ) 
her c o n d i t i o n d e v e l o p e d g r a d u a l l y o v e r t h e c o u r s e o f s i x months. 

The C o u r t o f A p p e a l s l a t e r c o n s t r u e d t h e "sudden i n 
o n s e t " l a n g u a g e i n James, s u p r a , t o mean o c c u r r i n g d u r i n g a s h o r t , 
d i s c r e t e p e r i o d , r a t h e r t h a n o v e r a l o n g p e r i o d o f t i m e . 
V a l t i n s o n v. SAIF, 56 Or App 184, 188 ( 1 9 8 2 ) . 

The " i n j u r y - d i s e a s e " d i s t i n c t i o n was r e e x a m i n e d i n 
D o n a l d Drake Co. v. Lundmark, 53 Or App 261 ( 1 9 8 3 ) , r e v den 296 Or 
350 ( 1 9 8 4 ) . The c l a i m a n t i n Lundmark d e v e l o p e d back p a i n o v e r a 
s i x - w e e k p e r i o d w h i l e o p e r a t i n g a d e f e c t i v e f r o n t - e n d l o a d e r . The 
c o u r t h e l d t h a t c l a i m a n t ' s back c o n d i t i o n was an i n j u r y r a t h e r 
t h a n an o c c u p a t i o n a l d i s e a s e . I n so h o l d i n g , t h e c o u r t f o u n d t h a t 
c l a i m a n t ' s c o n d i t i o n was u n e x p e c t e d , because he had o p e r a t e d 
s i m i l a r e q u i p m e n t f o r e i g h t y e a r s w i t h o u t any back p r o b l e m s . 
A l t h o u g h t h e c l a i m a n t ' s c o n d i t i o n worsened o v e r a s i x - w e e k p e r i o d , 
t h e c o u r t f u r t h e r f o u n d t h a t h i s c o n d i t i o n n e v e r t h e l e s s s a t i s f i e d 
t h e "sudden i n o n s e t " r e q u i r e m e n t because i t c o i n c i d e d p r e c i s e l y 
w i t h an i d e n t i f i a b l e e v e n t t h a t caused h i s d i s a b i l i t y , i . e . , t h e 
t r a u m a t i c j o l t i n g o f t h e f a u l t y l o a d e r . 

We now a p p l y t h e f o r g o i n g a n a l y s i s t o t h e i n s t a n t 
f a c t s . C l a i m a n t has a h i s t o r y o f v a r i o u s p h y s i c a l i l l n e s s e s 
w h i c h , a c c o r d i n g t o Dr. Wadley, c o n t r i b u t e t o her e m o t i o n a l 
l a b i l i t y , i m p l y i n g a " g e n e r a l i z e d , v u l n e r a b i l i t y b o t h p h y s i c a l l y 
and p s y c h o l o g i c a l l y b r o u g h t upon t h r o u g h c h r o n i c s t r e s s e s , 
p a r t i c u l a r l y i n her j o b , p r o b a b l y w i t h her c h i l d r e n , a l s o i m p l y i n g 
i n a b i l i t y t o cope w i t h o n g o i n g s t r e s s e s , e s p e c i a l l y as s e v e r e as 
t h i s one i s . " G i v e n her p s y c h o l o g i c a l v u l n e r a b i l i t y and i n a b i l i t y 
t o cope w i t h o n g o i n g s t r e s s e s , we f i n d t h a t c l a i m a n t ' s s t r e s s 
c o n d i t i o n was n o t u n e x p e c t e d . 

I n a d d i t i o n , t h e seven-week l a p s e o f t i m e between t h e 
work e v a l u a t i o n and t h e d a t e o f d i s a b i l i t y s u g g e s t s a g r a d u a l , 
r a t h e r t h a n sudden, d e v e l o p m e n t i n her c o n d i t i o n . U n l i k e 
Lundmark, s u p r a , c l a i m a n t ' s s t r e s s c o n d i t i o n d i d n o t c o i n c i d e w i t h 
a p a r t i c u l a r , i d e n t i f i a b l e e v e n t . . R a t h e r , t h e r e was a s e r i e s o f 
e v e n t s w h i c h l e d t o her d i s a b i l i t y : ( 1 ) t h e May 14 work 
e v a l u a t i o n ; ( 2 ) her d i s c o v e r y i n mid-June t h a t she w o u l d n o t be 
demoted t o her p r e f e r r e d p o s i t i o n as a d m i n i s t r a t i v e a s s i s t a n t ; and 
( 3 ) her e v e n t u a l d e m o t i o n w i t h a t t e n d a n t s a l a r y r e d u c t i o n . 

C l a i m a n t t e s t i f i e d t h a t her c o n d i t i o n d i d n o t w orsen 
a f t e r t h e May 14 work e v a l u a t i o n . We f i n d her t e s t i m o n y 
u n p e r s u a s i v e , p a r t i c u l a r l y s i n c e she n e i t h e r became d i s a b l e d n o r 
s o u g h t m e d i c a l t r e a t m e n t u n t i l seven weeks a f t e r t h e e v a l u a t i o n . 
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We c o n s i d e r t h e s e f a c t s t o be s i m i l a r t o t h o s e p r e s e n t i n James, 
s u p r a , where a s e r i e s o f s t r e s s - i n d u c i n g c r i t i c i s m s and demands 
c o n t r i b u t e d t o c l a i m a n t ' s m e n t a l c o n d i t i o n w h i c h e v e n t u a l l y 
r e n d e r e d h er u n a b l e t o work. We t h e r e f o r e c o n c l u d e t h a t SAIF 
p r o p e r l y p r o c e s s e d c l a i m a n t ' s s t r e s s c l a i m as an o c c u p a t i o n a l 
d i s e a s e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 9, 1987 i s a f f i r m e d i n 
p a r t and r e v e r s e d i n p a r t . We r e v e r s e t h a t p o r t i o n o f t h e o r d e r 
w h i c h i n c r e a s e d t h e r a t e o f c l a i m a n t ' s t e m p o r a r y t o t a l d i s a b i l i t y 
c o m p e n s a t i o n and a l l o w e d an a t t o r n e y f e e p a y a b l e o u t o f t h e 
i n c r e a s e d award. The r e m a i n d e r o f t h e R e f e r e e ' s o r d e r i s a f f i r m e d . 

JOHN G. SWOYER, Claimant WCB 87-03647 
Roger Wa l l i n g f o r d , Claimant's Attorney June 28, 1988 
Carrol Smith (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members F e r r i s and John s o n . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e Thye's o r d e r t h a t 
a p p r o v e d a s t i p u l a t i o n , on t h e r e c o r d , t h a t a l l i s s u e s r a i s e d o r 
r a i s a b l e a t h e a r i n g were r e s o l v e d upon t h e t e r m s and c o n d i t i o n s 
s e t f o r t h i n t h e R e f e r e e ' s o r d e r . C l a i m a n t c o n t e n d s t h a t t h i s 
m a t t e r s h o u l d be remanded t o d e t e r m i n e i f he u n d e r s t o o d t h e t e r m s 
o f t h e s t i p u l a t i o n . 

We may remand t o t h e R e f e r e e s h o u l d we f i n d t h a t t h e 
r e c o r d has been " i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e 
i n s u f f i c i e n t l y d e v e l o p e d . " ORS 6 5 6 . 2 9 5 ( 5 ) . A f t e r de novo r e v i e w , 
we f i n d t h a t t h e r e c o r d i s n o t s i l e n t c o n c e r n i n g t h e e v e n t s 
s u r r o u n d i n g t h e e x e c u t i o n o f t h e s t i p u l a t i o n . A c c o r d i n g l y , 
c l a i m a n t ' s r e q u e s t f o r remand i s d e n i e d . 

We a f f i r m t h e R e f e r e e ' s o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 2, 1987 i s a f f i r m e d . 

JANICE G. THON, Claimant WCB 85-00402 
M e r r i l l Schneider, Claimant's Attorney June 28, 1988 
Carr o l l Smith (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members C r i d e r and John s o n . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f 
R e f e r e e Knapp's o r d e r t h a t : ( 1 ) s e t a s i d e i t s p a r t i a l d e n i a l o f 
c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n as an i m p e r m i s s i b l e "backup" 
d e n i a l under Bauman v. SAIF, 295 Or 788 ( 1 9 8 3 ) ; and ( 2 ) awarded 
c l a i m a n t ' s a t t o r n e y an e x t r a o r d i n a r y a t t o r n e y f e e o f $3,500 f o r 
s e r v i c e s a t h e a r i n g . I n her b r i e f , c l a i m a n t r e q u e s t s an i n c r e a s e 
i n p e n a l t y and a t t o r n e y f e e f o r l a t e payment o f m e d i c a l b i l l s . On 
r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y , p e n a l t i e s and a t t o r n e y 
f e e s . We a f f i r m i n p a r t and m o d i f y i n p a r t . 

F i n d i n g s o f Fa c t 

We a d o p t t h e R e f e r e e ' s f i n d i n g s o f f a c t on Pages 1 
t h r o u g h 8, and t h e f i r s t two l i n e s o f Page 9, o f t h e O p i n i o n and 
O r d e r , and su p p l e m e n t them as f o l l o w s . 
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At t h e t i m e o f h e a r i n g , c l a i m a n t was a p a t i e n t a t a 
h o s p i t a l , under t h e c a r e o f Dr. D i x s o n , p s y c h i a t r i s t . He t r e a t e d 
her f r o m O c t o b e r 1986 on, and d i a g n o s e d m a j o r d e p r e s s i o n r e l a t e d 
t o her 1980 o c c u p a t i o n a l d i s e a s e . We f i n d t h a t c l a i m a n t s u f f e r e d 
f r o m a m a j o r d e p r e s s i o n w h i c h was caused i n m a t e r i a l p a r t by t h e 
compensable d i s e a s e . O t h e r f a c t o r s i n her d e p r e s s i o n were her 
i n a b i l i t y t o c o m p l e t e her chosen c o l l e g e p r ogram and her i n a b i l i t y 
t o p r o v i d e f o r h e r s e l f , b o t h a r e s u l t o f her d i s e a s e . 

C o n c l u s i o n s o f Law and O p i n i o n 

The R e f e r e e f o u n d t h a t c l a i m a n t ' s p s y c h o l o g i c a l 
c o n d i t i o n was compensable, b o t h because SAIF had a c c e p t e d t h e 
c o n d i t i o n by i t s May 7, 1985 l e t t e r , and because her compensable 
r i g h t e lbow c o n d i t i o n was a m a t e r i a l c o n t r i b u t i n g cause f o r t h e 
o n s e t o f her s u b s e q u e n t p s y c h o l o g i c a l d i s a b i l i t y . 

The l e t t e r i n q u e s t i o n r e a d s i n p e r t i n e n t p a r t : 

"We have r e v i e w e d a l l i n f o r m a t i o n r e g a r d i n g 
t h e w o r s e n i n g o f y o u r c o n d i t i o n and have 
reopened y o u r c l a i m . " 

Under c u r r e n t case l a w , i t i s p o s s i b l e t o r e a d SAIF's l e t t e r as 
a c c e p t i n g c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n . See G e o r g i a - P a c i f i c 
C o r p . v ' _ P i w o w g r , 305 Or 494 ( 1 9 8 8 ) ; Johnson v. S p e c t r a P h y s i c s , 
303 Or 49 (1987 ) ; Bauman v. SAIF, 295 Or 788 (1983) . We need n o t 
d e c i d e t h e p o i n t , however, because we a g ree w i t h t h e R e f e r e e t h a t 
c l a i m a n t ' s compensable i n j u r y m a t e r i a l l y c o n t r i b u t e d t o her 
c u r r e n t p s y c h o l o g i c a l c o n d i t i o n . 

C l a i m a n t has p r o v e n t h a t her r i g h t elbow c o n d i t i o n was a 
m a t e r i a l f a c t o r i n her need f o r p s y c h i a t r i c t r e a t m e n t , w h i c h i s ' a 
w o r s e n i n g o f her p r e e x i s t i n g p s y c h o l o g i c a l c o n d i t i o n . The c o u r t 
has h e l d t h a t , i n t h e absence o f a s a t i s f a c t o r y m e d i c a l 
e x p l a n a t i o n o f a d i s t i n c t i o n between symptoms and t h e c o n d i t i o n , 
m e n t a l c o n d i t i o n s have worsened when t h e i r symptoms have 
wo r s e n e d . SAIF v. V a r n e r , 89 Or App 421 ( 1 9 8 8 ) ; A d s i t t v. 
C l a i r m o n t Water D i s t r i c t ^ 7 9 Or App 1 (19 8 6 ) . 

C l a i m a n t has been d i a g n o s e d as h a v i n g b o r d e r l i n e 
p e r s o n a l i t y d i s o r d e r , w h i c h d e v e l o p s d u r i n g c h i l d h o o d and i s 
e s t a b l i s h e d by a d u l t h o o d . Thus, c l a i m a n t ' s p s y c h o l o g i c a l 
c o n d i t i o n p r e e x i s t e d her r i g h t elbow c o n d i t i o n . However, i t was 
a s y m p t o m a t i c or n o n d i s a b l i n g b e f o r e her elbow c o n d i t i o n 
d e v e l o p e d . The d o c t o r s , p s y c h i a t r i s t s and p s y c h o l o g i s t s who have 
examined c l a i m a n t a t t r i b u t e her d e p r e s s i o n and s u i c i d a l t e n d e n c i e s 
p r i m a r i l y t o her b o r d e r l i n e p e r s o n a l i t y d i s o r d e r , as w e l l as t o 
her abuse o f m a r i j u a n a , her f a m i l y h i s t o r y , and her m u l t i p l e 
p h y s i c a l a i l m e n t s . Among t h o s e p h y s i c a l a i l m e n t s i s her e l b o w 
c o n d i t i o n , and i t was her elbow c o n d i t i o n w h i c h l e d t o her 
unemployment, w h i c h i n t u r n l e d t o d e p r e s s i o n and s u i c i d e a t t e m p t s . 

Dr. K l e i n and Dr. P a u l s e n f e e l t h a t c l a i m a n t ' s 
p s y c h o l o g i c a l c o n d i t i o n i s n o t r e l a t e d t o her 1980 i n j u r y because 
t h a t i n j u r y i s n o t her m a j o r p r o b l e m . The t e s t i s n o t w h e t h e r t h e 
i n j u r y i s her m a j o r p r o b l e m , b u t w h e t h e r i t i s a m a t e r i a l 
c o n t r i b u t i n g f a c t o r i n her p s y c h o l o g i c a l c o n d i t i o n . We a r e 
p e r s u a d e d by t h e m a j o r i t y o f m e d i c a l o p i n i o n , and c o n c l u d e t h a t i t 
was a m a t e r i a l c o n t r i b u t i n g f a c t o r i n t h e o n s e t o f her d i s a b l i n g 
p s y c h o l o g i c a l symptoms. See a l s o Grace v. SAIF, 76 Or App 511 
( 1 9 8 5 ) ; Jeld-Wen v. Page, 73 Or App 136 ( 1 9 8 5 ) . 
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The R e f e r e e awarded c l a i m a n t an a t t o r n e y f e e o f $3,500 
f o r s e t t i n g a s i d e SAIF's d e n i a l . At t h e t i m e , OAR 438-47-015 
p r o v i d e d t h e R e f e r e e w i t h d i s c r e t i o n t o awar.d an a t t o r n e y f e e o f 
up t o $3,000 on a d e n i e d c l a i m o r d e r e d a c c e p t e d by t h e R e f e r e e . 
The R e f e r e e was a l l o w e d d i s c r e t i o n t o award a f e e i n e x c e s s o f t h e 
r u l e ' s maximum when c l a i m a n t ' s a t t o r n e y p r o v i d e d a sworn s t a t e m e n t 
r e g a r d i n g t h e s e r v i c e s r e n d e r e d on c l a i m a n t ' s b e h a l f , and t h e 
s e r v i c e s were deemed t o have been e x t r a o r d i n a r y . See f o r m e r OAR 
4 3 8 - 4 7 - 0 1 0 ( 2 ) . T h i s case f a c t u a l l y and l e g a l l y i s c o m p l e x . We 
a f f i r m t h e R e f e r e e ' s award o f an e x t r a o r d i n a r y f e e . 

F i n a l l y , t h e R e f e r e e awarded c l a i m a n t a p e n a l t y and-
a t t o r n e y f e e f o r l a t e payment o f m e d i c a l b i l l s o f 3 p e r c e n t o f t h e 
amount o f t h e l a t e payments and $400, r e s p e c t i v e l y . We have 
c o n s i d e r e d t h e r e l e v a n t f a c t o r s on t h i s i s s u e , and a f f i r m t h e 
award o f t h e R e f e r e e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 10, 1987 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded an a s sessed f e e o f $500, t o be p a i d 
by t h e SAIF C o r p o r a t i o n . 

MARCIA M. McKELLIPS, Claimant WCB 86-11056 
Pozzi, et a l . , Claimant's Attorneys June 29, 1988 
Nelson, et a l . , Defense Attorneys Amended Order of Dismissal 

On June 16, 1988, i n a c c o r d a n c e w i t h t h e i n s u r e r ' s 
w i t h d r a w a l o f i t s r e q u e s t f o r r e v i e w , we i s s u e d o u r Order o f 
D i s m i s s a l . C l a i m a n t has r e q u e s t e d an i n s u r e r - p a i d a t t o r n e y f e e 
f o r p r e v a i l i n g a g a i n s t t h e i n s u r e r ' s a p p e a l o f t h e R e f e r e e ' s o r d e r . 

The r e q u e s t f o r an a t t o r n e y f e e i s d e n i e d . Where an 
i n s u r e r ' s or e m p l o y e r ' s r e q u e s t f o r Board r e v i e w i s d i s m i s s e d 
p r i o r t o a d e c i s i o n on t h e m e r i t s , c l a i m a n t i s n o t e n t i t l e d t o an 
a t t o r n e y f e e . A g r i p a c , I n c . v. K i t c h e l , 73 Or App 132 ( 1 9 8 5 ) ; 
L e l a n d 0. B a l e s , 38 Van N a t t a 25 ( 1 9 8 6 ) ; Rodney C. S t r a u s s , 37 Van 
N a t t a 1212, 1214 ( 1 9 8 5 ) . 

A c c o r d i n g l y , our June 16, 1988 o r d e r i s w i t h d r a w n . As 
s u p p l e m e n t e d h e r e i n , we a dhere t o and r e p u b l i s h o u r June 16, 1988 
o r d e r , e f f e c t i v e t h i s d a t e . ^ 

ROBERT L. REYES, Claimant WCB 86-08493 & 86-09981 
Bloom, et a l . , Claimant's Attorneys June 29, 1988 
B o t t i n i , et a l . , Defense Attorneys Order on Reconsideration 
Williams, Zografos & Peck, Defense Attorneys 

C l a i m a n t has r e q u e s t e d r e c o n s i d e r a t i o n o f our O r d e r on 
Review d a t e d December 18, 1987, t h a t d e c l i n e d t o award an a t t o r n e y 
f e e i n a case i n v o l v i n g t h e i s s u e o f r e s p o n s i b i l i t y . On 
J a n u a r y 15, 1988, t h e Board's o r d e r was a b a t e d and F i r e m a n ' s Fund 
I n s u r a n c e Company and Safeco I n s u r a n c e Company were g r a n t e d an 
o p p o r t u n i t y t o r e s p o n d . H a v i n g r e c e i v e d t h e i n s u r e r s ' r e s p o n s e s , 
t h e Board has r e c o n s i d e r e d t h e m a t t e r . 

The i s s u e o f r e s p o n s i b i l i t y f o r c l a i m a n t ' s back 
c o n d i t i o n p r o c e e d e d t o h e a r i n g a f t e r t h e i s s u a n c e o f an ORS 
656.307 o r d e r . The R e f e r e e s e t a s i d e F i r e m a n ' s Fund's d e n i a l o f ' 
c l a i m a n t ' s a g g r a v a t i o n c l a i m and u p h e l d S a f e c o ' s d e n i a l o f 
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c l a i m a n t ' s "new i n j u r y " c l a i m . F i r e m a n ' s Fund r e q u e s t e d B o a r d 
r e v i e w and we a f f i r m e d t h e R e f e r e e ' s o r d e r , b u t d e c l i n e d t o award 
an a t t o r n e y f e e f o r c l a i m a n t ' s a t t o r n e y ' s s e r v i c e s on r e v i e w . On 
r e c o n s i d e r a t i o n , c l a i m a n t ' s a t t o r n e y a r g u e s t h a t he i s e n t i t l e d t o 
a f e e f o r t i m e expended "on t h e m e r i t s b e f o r e t h e Board . . . ." 
We a g r e e . 

At t h e h e a r i n g , c l a i m a n t t o o k t h e p o s i t i o n and a c t i v e l y 
l i t i g a t e d t h e p o i n t t h a t he had s u s t a i n e d an a g g r a v a t i o n , r a t h e r 
t h a n a "new i n j u r y . " See Petshow v. Farm Bureau I n s . Co., 76 Or 
App 563, 569 r e v den 300 Or 722 ( 1 9 8 6 ) . C l a i m a n t ' s s t a k e i n t h e 
outcome o f t h a t d e t e r m i n a t i o n c e n t e r e d upon i n c r e a s e d t e m p o r a r y 
d i s a b i l i t y b e n e f i t s . See SAIF v. P h i p p s , 85 Or App 436, 439 
( 1 9 8 7 ) . On Board r e v i e w , i n res p o n s e t o Fireman's Fund's 
c o n t e n t i o n s , c l a i m a n t c o n t i n u e d t o t a k e t h e p o s i t i o n t h a t he had 
s u s t a i n e d an a g g r a v a t i o n . 

A c c o r d i n g l y , we f i n d t h a t c l a i m a n t ' s a t t o r n e y i s 
e n t i t l e d t o a r e a s o n a b l e a s s e s s e d f e e o f $750 f o r h i s s e r v i c e s on 
Board r e v i e w , t o be p a i d by Fireman's Fund I n s u r a n c e Company. ORS 
6 5 6 . 3 8 2 ( 2 ) ; see OAR 4 3 8 - 1 5 - 0 0 5 ( 2 ) . 

On r e c o n s i d e r a t i o n , as m o d i f i e d h e r e i n , we ad h e r e t o and 
r e p u b l i s h o u r f o r m e r o r d e r , e f f e c t i v e t h i s d a t e . 

I T I S SO ORDERED. 
BRYAN D. WARRIL0W, Claimant WCB 86-09029 
Doblie & Associates, Claimant's Attorneys June 29, 1988 
Schwabe, et a l . , Defense Attorneys Order on Reconsideration 

The s e l f - i n s u r e d e m p l o y e r r e q u e s t s r e c o n s i d e r a t i o n o f 
our June 2, 1988 Order on Review t h a t s e t a s i d e i t s p a r t i a l d e n i a l 
o f c l a i m a n t ' s c u r r e n t neck c o n d i t i o n , i d e n t i f i e d as " m i l d 
d e g e n e r a t i v e changes w i t h m i l d o s t e o p h y t i c s p u r r i n g , " as 
p r o c e d u r a l l y i m p r o p e r . S p e c i f i c a l l y , t h e em p l o y e r c o n t e n d s t h a t : 
( 1 ) we m i s i n t e r p r e t e d t h e Supreme C o u r t ' s d e c i s i o n i n Johnson v. 
S p e c t r a P h y s i c s , 303 Or 49 (1987) c o n c e r n i n g t h e a c c e p t a n c e o f 
c l a i m s and t h e i s s u a n c e o f p a r t i a l d e n i a l s ; o r a l t e r n a t i v e l y , ( 2 ) 
because our r a t i o n a l e i n s e t t i n g a s i d e t h e p a r t i a l d e n i a l i s 
" e n t i r e l y new," t h i s m a t t e r s h o u l d be remanded t o t h e R e f e r e e f o r 
t h e t a k i n g o f a d d i t i o n a l e v i d e n c e . 

We may remand t o t h e R e f e r e e s h o u l d we f i n d t h a t t h e 
r e c o r d has been " i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e 
i n s u f f i c i e n t l y d e v e l o p e d . " ORS 6 5 6 . 2 9 5 ( 5 ) . To m e r i t remand, i t 
must be e s t a b l i s h e d t h a t t h e e v i d e n c e r e l e v a n t t o t h e i s s u e s 
r a i s e d i n t h e r e q u e s t t o remand was u n o b t a i n a b l e w i t h due 
d i l i g e n c e b e f o r e t h e h e a r i n g . See B e r n a r d L. Osborn, 37 Van N a t t a 
1054, 1055 ( 1 9 8 5 ) , a f f ' d mem. 80 Or App 152 ( 1 9 8 6 ) . 

A f t e r c o n d u c t i n g o ur r e v i e w , we a r e n o t p e r s u a d e d t h a t 
t h i s r e c o r d has been e i t h e r " i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e 
i n s u f f i c i e n t l y d e v e l o p e d . " F u r t h e r m o r e , t h e em p l o y e r has f a i l e d 
t o e s t a b l i s h t h a t t h e e v i d e n c e t o be o f f e r e d on remand was 
u n o b t a i n a b l e w i t h due d i l i g e n c e b e f o r e t h e h e a r i n g . C o n s e q u e n t l y , 
t h e r e q u e s t t o remand i s d e n i e d . 

A c c o r d i n g l y , t h e e m p l o y e r ' s r e q u e s t f o r r e c o n s i d e r a t i o n 
i s g r a n t e d and our p r i o r o r d e r w i t h d r a w n . On r e c o n s i d e r a t i o n , as 
s u p p l e m e n t e d h e r e i n , we ad h e r e t o and r e p u b l i s h o u r June 2, 1988 
o r d e r , e f f e c t i v e t h i s d a t e . A c l i e n t - p a i d f e e , n o t t o exceed 
$1,394.50, i s a p p r o v e d f o r s e r v i c e s r e n d e r e d on Board r e v i e w . 
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ROBERT D. BURNS, Claimant 
Cowling & Heysell, Claimant's Attorneys 
Luvaas, Cobb, et a!., Defense Attorneys 

WCB 86-12488 
May 12, 1988 
Order of Abatement 

The Board has r e c e i v e d t h e i n s u r e r ' s m o t i o n f o r 
r e c o n s i d e r a t i o n o f o u r Order on Review d a t e d A p r i l 29, 1988. 

I n o r d e r t o a l l o w s u f f i c i e n t t i m e t o c o n s i d e r t h e 
m o t i o n , t h e above n o t e d Board o r d e r i s a b a t e d and w i t h d r a w n . 
C l a i m a n t i s r e q u e s t e d t o f i l e a r e s p o n s e t o t h e m o t i o n w i t h i n t e n 
da y s . T h e r e a f t e r , t h i s m a t t e r s h a l l be t a k e n under a d v i s e m e n t . 

I T IS SO ORDERED. 

LEONARD A. CHAMBERS, Claimant WCB 87-03511 
Doblie & Associates, Claimant's Attorneys A p r i l 19, 1988 
Roberts, et a l . , Defense Attorneys Order of Abatement 

The i n s u r e r r e q u e s t s r e c o n s i d e r a t i o n o f t h e Board's 
O r d e r on Reuiew d a t e d March 24, 1988. I n o r d e r t o a l l o w 
s u f f i c i e n t t i m e t o c o n s i d e r t h e r e q u e s t , we w i t h d r a w and a b a t e o u r 
Ord e r on Reuiew e f f e c t i v e t h i s d a t e . C l a i m a n t i s a l l o w e d 14 days 
f r o m t h e d a t e o f t h i s o r d e r w i t h i n w h i c h t o f i l e a r e s p o n s e . 

IT I S SO ORDERED. 

CAROL A. FISHER, Claimant 
Pozzi, et a l . , Claimant's Attorneys 
Roberts, et a l . , Defense Attorneys 
James G r i f f i n , Assistant Attorney General 

The SAIF C o r p o r a t i o n r e q u e s t s r e c o n s i d e r a t i o n o f t h e 
Board's Order on Review d a t e d May 18, 1988. I t c o n t e n d s t h a t t h e 
Board e r r e d i n : ( 1 ) d e c i d i n g t h e case on an i n d u s t r i a l i n j u r y 
t h e o r y because t h e p a r t i e s l i t i g a t e d t h e case on an o c c u p a t i o n a l 
d i s e a s e t h e o r y ; ( 2 ) c h a r a c t e r i z i n g c l a i m a n t ' s c l a i m as one f o r 
i n d u s t r i a l i n j u r y r a t h e r t h a n one f o r o c c u p a t i o n a l d i s e a s e ; and 
( 3 ) c o n c l u d i n g t h a t t h e m e d i c a l e v i d e n c e was s u f f i c i e n t t o 
e s t a b l i s h t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s c l a i m even on an 
i n d u s t r i a l i n j u r y t h e o r y . To p r o v i d e s u f f i c i e n t t i m e t o c o n s i d e r 
t h e r e q u e s t , we w i t h d r a w and a b a t e o u r Order on Review i n t h i s 
c a s e , e f f e c t i v e t h i s d a t e . C l a i m a n t i s a l l o w e d 14 days f r o m t h e 
d a t e o f t h i s o r d e r i n w h i c h t o r e s p o n d . T h e r e a f t e r , we s h a l l t a k e 
t h i s m a t t e r under a d v i s e m e n t . 

I T IS SO ORDERED. 

SHERMAN V. GRIFFITH, Claimant WCB 85-11244, 85-05496 & 85-08267 
Tharp & Van A t t a , Claimant's Attorneys A p r i l 15, 1988 
Davis, et a l . , Defense Attorneys Order of Abatement 
Schwabe, et a l . , Defense Attorneys 

On March 24, 1988, we i s s u e d an I n t e r i m Order o f Remand, 
r e f e r r i n g t h i s m a t t e r t o t h e R e f e r e e w i t h i n s t r u c t i o n s t o 
re c o n v e n e a h e a r i n g . Our a c t i o n was p r o m p t e d by t h e h e a r i n g 
r e p o r t e r ' s f a i l u r e t o p r o v i d e a t r a n s c r i p t o f t h e p a r t i e s ' 
p r e v i o u s h e a r i n g . 

WCB 87-15218 & 87-12543 
June 17, 1988 
Order of Abatement 
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S i n c e t h e i s s u a n c e o f our o r d e r , t h e Board has r e c e i v e d 
a p a r t i a l h e a r i n g t r a n s c r i p t c o n c e r n i n g a n o t h e r l o n g s t a n d i n g case 
i n v o l v i n g t h i s same h e a r i n g r e p o r t e r . I n a d d i t i o n , t h e r e p o r t e r 
has a s s u r e d t h e Board t h a t t h e t r a n s c r i p t i n t h i s case w i l l soon 
be f o r t h c o m i n g . 

The Board's r e c e i p t o f t h e e n t i r e t r a n s c r i p t o f t h e 
p r i o r h e a r i n g w i l l o b v i a t e t h e need f o r a new h e a r i n g . 
C o n s i d e r i n g t h e a f o r e m e n t i o n e d r e c e n t e v e n t s , we c o n c l u d e t h a t a 
new h e a r i n g may n o t be r e q u i r e d . T h e r e f o r e , we d i r e c t t h a t a new 
h e a r i n g d a t e i n t h i s case n o t be s c h e d u l e d . 

A c c o r d i n g l y , our March 24 , 1988 I n t e r i m Order o f Remand 
i s a b a t e d and w i t h d r a w n . We s h a l l c o n t i n u e t o c l o s e l y m o n i t o r 
t h i s m a t t e r and keep t h e p a r t i e s f u l l y a d v i s e d o f f u r t h e r 
d e v e l o p m e n t s i n t h i s c a s e . 

IT IS SO ORDERED. 

CLAUDE E . HARRIS, Claimant WCB 87-16670 
Angelo Gomez, Claimant's Attorney May 5, 1988 
Roberts, et a l . , Defense Attorneys Order of Abatement 

C l a i m a n t has r e q u e s t e d r e c o n s i d e r a t i o n o f o u r A p r i l 8, 
1988 D i s m i s s a l O r d e r . He e n c l o s e s a f f i d a v i t s i n s u p p o r t o f h i s 
c o n t e n t i o n t h a t he t i m e l y m a i l e d h i s r e q u e s t f o r r e v i e w t o t h e 
B o a r d , as w e l l as t i m e l y p r o v i d e d n o t i c e o f h i s r e q u e s t t o t h e 
i n s u r e r ' s c o u n s e l . 

I n o r d e r t o a l l o w s u f f i c i e n t t i m e t o c o n s i d e r t h e 
r e q u e s t , t h e above n o t e d Board o r d e r i s a b a t e d and t h e i n s u r e r i s 
asked t o r e s p o n d t o t h e r e q u e s t w i t h i n 14 days. T h e r e a f t e r , we 
s h a l l t a k e t h i s m a t t e r under a d v i s e m e n t . 

I T IS SO ORDERED. . 
RICHARD R. INGALLS, Claimant WCB 86-03202 
Pozzi , et a l . , Claimant's Attorneys April 15, 1988 
SAIF Corp Legal , Defense Attorney Second Order of Abatement 

On March 24 , 1988, we i s s u e d a Second I n t e r i m Order o f 
Remand, r e f e r r i n g t h i s m a t t e r t o t h e R e f e r e e w i t h i n s t r u c t i o n s t o 
r e c o n v e n e a h e a r i n g . Our a c t i o n was p r o m p t e d by t h e h e a r i n g 
r e p o r t e r ' s f a i l u r e t o p r o v i d e a t r a n s c r i p t o f t h e p a r t i e s ' 
p r e v i o u s h e a r i n g . 

S i n c e t h e i s s u a n c e o f our o r d e r , t h e Board has r e c e i v e d 
a p a r t i a l t r a n s c r i p t o f t h e p r e v i o u s h e a r i n g . I n a d d i t i o n , t h e 
r e p o r t e r has a s s u r e d t h e Board t h a t t h e r e m a i n i n g p o r t i o n o f t h e 
t r a n s c r i p t w i l l soon be f o r t h c o m i n g . 

The Board's r e c e i p t o f t h e e n t i r e t r a n s c r i p t o f t h e 
p r i o r h e a r i n g w i l l o b v i a t e t h e need f o r a new h e a r i n g . 
C o n s i d e r i n g t h e a f o r e m e n t i o n e d r e c e n t e v e n t s , we c o n c l u d e t h a t a 
new h e a r i n g may n o t be r e q u i r e d . T h e r e f o r e , t h e h e a r i n g d a t e , 
c u r r e n t l y s c h e d u l e d f o r June 1 , 1988, i s c a n c e l l e d . 

A c c o r d i n g l y , our March 24 , 1988 Second I n t e r i m Order o f 
Remand i s a b a t e d and w i t h d r a w n . We s h a l l c o n t i n u e t o c l o s e l y 
m o n i t o r t h i s m a t t e r and keep t h e p a r t i e s f u l l y a d v i s e d o f f u r t h e r 
d e v e l o p m e n t s i n t h i s c a se. 

I T IS SO ORDERED. 
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HARRY A. JOERS, Claimant WCB 86-16915 & 86-14634 
R o l l , et a l . , Claimant's Attorneys April 19, 1988 
Acker, Underwood, et a l . , Defense Attorneys Order of Abatement 
Davis, et a l . , Defense Attorneys 

F a r m e r s I n s u r a n c e Group has r e q u e s t e d r e c o n s i d e r a t i o n o f 
our O r d e r on Review da ted March 2 1 , 1988. I n o r d e r t o a l l o w t i m e f o r 
L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n and c l a i m a n t t o r e s p o n d and 
f o r the Board t o c o n s i d e r the r e q u e s t , our O r d e r on Review i s a b a t e d 
and w i t h d r a w n , e f f e c t i v e t h i s d a t e . L i b e r t y N o r t h w e s t and c l a i m a n t 
a r e each a l l o w e d 14 days f rom the d a t e of t h i s o r d e r i n w h i c h t o f i l e 
t h e i r r e s p e c t i v e r e s p o n s e s . T h e r e a f t e r , t h i s m a t t e r s h a l l be t a k e n 
under a d v i s e m e n t . 

I T I S SO ORDERED . 
"'•lh'l%:-. L . McDONALD, Claimant WCB 87-10673 
Gary J . Susak, Claimant's Attorney June 2, 1988 
Rick Barber ( S A I F ) , Defense Attorney Order of Abatement 

C l a i m a n t , p r o se, has asked t h a t t h e Board r e c o n s i d e r 
i t s May 10 , 1988 Order on Review. P u r s u a n t t o our o r d e r , we 
a f f i r m e d a R e f e r e e ' s o r d e r t h a t : (1 ) d e c l i n e d t o g r a n t p e r m a n e n t 
t o t a l d i s a b i l i t y ; and ( 2 ) i n c r e a s e d c l a i m a n t ' s u n s c h e d u l e d 
permanent d i s a b i l i t y award f o r a low back c o n d i t i o n f r o m 30 
p e r c e n t (96 d e g r e e s ) , as g r a n t e d by a D e t e r m i n a t i o n O r d e r , t o 50 
p e r c e n t (160 d e g r e e s ) . E n c l o s i n g a d d i t i o n a l documents i n s u p p o r t 
o f her r e q u e s t , c l a i m a n t r e i t e r a t e s her c o n t e n t i o n t h a t he i s 
p e r m a n e n t l y and t o t a l l y d i s a b l e d . 

I n o r d e r t o a l l o w s u f f i c i e n t t i m e t o c o n s i d e r c l a i m a n t ' s 
r e q u e s t , t h e Board's May 10 , 1988 o r d e r i s a b a t e d and w i t h d r a w n . 
The SAIF C o r p o r a t i o n i s asked to f i l e i t s r e s p o n s e to c l a i m a n t ' s 
r e q u e s t w i t h i n 14 days f r o m t h e d a t e o f t h i s o r d e r . T h e r e a f t e r , 
we s h a l l t a k e t h i s m a t t e r under a d v i s e m e n t . 

I T IS SO ORDERED. . 
BILLIE I . RUMPEL, Claimant WCB 85-01331 
Y t u r r i , Rose, et a l . , Claimant's Attorneys April 15, 1988 
Rick Barber (SAIF) , Defense Attorney Order of Abatement 

On March 24 , 1988 , we i s s u e d an I n t e r i m O r d e r o f Remand, 
r e f e r r i n g t h i s m a t t e r t o t h e R e f e r e e w i t h i n s t r u c t i o n s to 
r e c o n v e n e a h e a r i n g . Our a c t i o n was p r o m p t e d by t h e h e a r i n g 
r e p o r t e r ' s f a i l u r e t o p r o v i d e a t r a n s c r i p t o f t h e p a r t i e s ' 
p r e v i o u s h e a r i n g . 

S i n c e t h e i s s u a n c e o f our o r d e r , t h e Board has r e c e i v e d 
a p a r t i a l h e a r i n g t r a n s c r i p t c o n c e r n i n g a n o t h e r l o n g s t a n d i n g case 
i n v o l v i n g t h i s same h e a r i n g r e p o r t e r . I n a d d i t i o n , t h e r e p o r t e r 
has a s s u r e d t h e Board t h a t t h e t r a n s c r i p t i n t h i s case w i l l soon 
be f o r t h c o m i n g . 

The Board's r e c e i p t o f t h e e n t i r e t r a n s c r i p t o f t h e 
p r i o r h e a r i n g w i l l o b v i a t e t h e need f o r a new h e a r i n g . 
C o n s i d e r i n g t h e a f o r e m e n t i o n e d r e c e n t e v e n t s , we c o n c l u d e t h a t a 
new h e a r i n g may not be r e q u i r e d . T h e r e f o r e , t h e h e a r i n g d a t e , 
c u r r e n t l y s c h e d u l e d f o r June 2 9 , 1988 , i s c a n c e l l e d . 

A c c o r d i n g l y , our March 24 , 1988 I n t e r i m Order o f Remand 
i s a b a t e d and w i t h d r a w n . We s h a l l c o n t i n u e to c l o s e l y m o n i t o r 
t h i s m a t t e r and keep t h e p a r t i e s f u l l y a d v i s e d o f f u r t h e r 
d e v e l o p m e n t s i n t h i s c a s e . 

IT I S SO ORDERED. 
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S T A T E OF OREGON 

J A N Z E N , 
Appellant, 

v. 
SUNRIVER L A N D S , INC., 

Respondent. 
(36791; CA A38634) 

On remand from the Oregon Supreme Court, V ; :e u. 
Sunriver Lands, Inc., 304 Or 278, 743 P2d 1115 (198 7). 

Appeal f rom Circuit Court, Deschutes County. 

Walter I . Edmonds, Jr., Judge. 

Submitted on remand November 23, 1987. 

Mike Stebbins and Hayner, Stebbins & Coffey, Nor th 
Bend, for appellant. 

Wi l l i am M . Holmes and Gray, Fancher, Holmes, nuriey 
Bischof, Bend, for respondent. 

Susan P. Graber, Eileen Drake and Stoel, Rives, Boley, 
Fraser & Wyse, Portland, filed a brief amici curiae for A-Dec, 
Inc.; Bohemia, Inc.; Good Samaritan Hospital; Kaiser Foun
dation Health Plan of the Northwest and Kaiser Foundation 
Hospitals; Les Schwab Tire Centers of Oregon and Les Sch
wab Warehouse Center, Inc.; Leupold & Stevens, Inc.; and 
Precision Castparts Corp. 

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

RICHARDSON, P. J. 

Reversed and remanded on Count I for further proceedings 
not inconsistent wi th this opinion; otherwise affirmed. 
Cite as 89 Or App 51 (1987) 53 

R I C H A R D S O N , P . J . 

The Supreme Court remanded this case to us for 
reconsideration in the light of its decision in Knapp v. City of 
North Bend, 304 Or 34, 741 P2d 505 (1987). 304 Or 278, 743 
P2d 1115 (1987). Plaintiff , a former employe of defendant, was 
not reinstated to his former position as a cook when he was 
released to return to work after suffering a compensable 
injury. Defendant also declined to employ p la in t i f f in its pub
lic safety department, and he contends that i t thereby failed to 
place him in another "available and suitable" position. 

In our earlier consideration of the appeal, we reversed 
and remanded the t r ia l court's summary judgment for defen
dant. We concluded that ORS 659.415(1)' requires an 

1 O R S 659.415(1) provides: 

"A worker who has sustained a compensable injury shall be reinstated by the 
worker's employer to the worker's former position of employment upon demand 
for such reinstatement, provided that the position is available and the worker is 
not disabled from performing the duties of such position. If the former position is 
not available, the worker shall be reinstated in any other position which is avail
able and suitable. A certificate by a duly licensed physician that the physician 
approves the worker's return to the worker's regular employment shall be prima 
facie evidence that the worker is able to perform such duties." 
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employer, when an employe returns to work after a compensa
ble injury, to reinstate the employe to his former position, 
notwithstanding that the position has been fi l led during the 
employe's absence. Janzen v. Sunriuer Lands, Inc., 83 Or App 
510, 732 P2d 35, on reconsideration 85 Or App 38, 735 P2d 376 
(1987). The Supreme Court interpreted the statute in the 
opposite manner in Knapp u. City of North Bend, supra. Con
sequently, we reject p l a i n t i f f s first assignment of error, relat
ing to defendant's failure to reinstate h im to his former 
position. 

In his second assignment, p la in t i f f contends that the 
tr ial court erred by granting summary judgment against him 
on his claim that defendant violated ORS 659.415(1) by not 
placing h im in the public safety position. We agree. A n 
employer's failure to place an employe in "any other position 
which is available and suitable," i f the employe's former posi
tion is not available and i f he is not disabled f rom performing 
the alternative job, is a violation of ORS 659.415. Defendant 
presented evidence that its personnel director believed that 
pla int i f f could not perform as a public safety officer because of 
54 Janzen v. Sunriver Lands, Inc. 

his physical problems. However, there was also some evidence 
that that belief was contrary to medical opinion. There is an 
issue of material fact. Defendant's contrary argument and its 
other arguments for rejecting p l a in t i f f s second assignment 
are unpersuasive, and we hold that the court erred by granting 
summary judgment on the issue. 

I t follows from our disposition of p l a in t i f f s second 
assignment that we also agree with his third, in which he 
argues, inter alia, that i t was error to grant summary judgment 
on his contention that his discharge and the failure to place 
h im in an available and suitable position violated ORS 
659.410. 

We rejected defendant's fourth assignment in our 
earlier opinion on reconsideration, and we do not understand 
that assignment to come within the Supreme Court's remand. 

Reversed and remanded on Count I for further pro
ceedings not inconsistent w i t h this opin ion; 2 otherwise 
affirmed. 

2 The first three assignments all pertain to Count I (if the complaint. 
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Judicial Review f rom Workers' Compensation Board. 

Argued and submitted February 12,1988. 

Brian R. Whitehead, Salem, argued the cause and filed the 
brief for petitioner. 

Paul L . Roess, Portland, argued the cause for respondents. 
W i t h him on the brief was Acker, Underwood & Smith, Port
land. 

Before Warden, Presiding Judge, and Joseph, Chief Judge, 
and Van Hoomissen, Judge. 

JOSEPH, C. J. 
Remanded for reconsideration. 

202 Armstrong v. Asten-Hill Co. 

J O S E P H , C . J . 
The petition for judicial review in this workers' com

pensation case was f i led on July 27, 1987. H B 2900 was 
approved by the Governor on July 20, 1987, and filed in the 
office of the Secretary of State on July 21, 1987. I t became 
Oregon Laws 1987, chapter 884. Section 12a amended ORS 
656.298(6) by eliminating the language imposing on this court 
an obligation to conduct de novo review in workers' compensa
tion cases and by providing, instead: "Review shall be as pro-
vided in ORS 183.482(7) and (8)." 1 Section 12b provides: "The 

1 The sections of the Administrative Procedures Act to which the 1987 amend
ment refers provide: 

"(7) Review of a contested case shall be confined to the record, the court shall 
not substitute its judgment for that of the agency as to any issue of fact or agency 
discretion. In the case of disputed allegations of irregularities in procedure before 
the agency not shown in the record which, if proved, would warrant reversal or 
remand, the Court of Appeals may refer the allegations to a Master appointed by 
the court to take evidence and make findings of fact upon them. The court shall 
remand the order for further agency action if it finds that either the fairness of the 
proceedings or the correctness of the action may have been impaired by a material 
error in procedure or a failure to follow prescribed procedure. 

"(8)(a) The court may affirm, reverse or remand the order. If the court finds 
that the agency has erroneously interpreted a provision of law and that a correct 
interpretation compels a particular action, it shall: 

"(A) Set aside or modify the order; or 

"(B) Remand the case to the agency for further action under a correct inter
pretation of the provision of law. 

"(b) The court shall remand the order to the agency if it finds the agency's 
exercise of discretion to be: 

"(A) Outside the range of discretion delegated to the agency by law; 

"(B) Inconsistent with an agency rule, an officially stated agency position, or 
a prior agency practice, if the inconsistency is not explained by the agency; or 

"(C) Otherwise in violation of a constitutional or statutory provision. 

"(c) The court shall set aside or remand the order if it finds that the order is 
not supported by substantial evidence in the record. Substantial evidence exists to 
support a finding of fact when the record, viewed as a whole, would permit a 
reasonable person to make that finding." 
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amendments * * * by section 12a * * * do not apply to appeals 
[sic] of which the Court of Appeals acquired jurisdiction before 
the effective date of this Act ." Section 63(1) provides: "Sec
tions 1, 3 to 40 and 42 to 46 of this Act f i rs t become operative 
January 1,1988." Section 64 provides: "This Act being neces
sary for the immediate preservation of the public peace, health 
and safety, an emergency is declared to exist, and this Act 
takes effect on its passage."2 

Cite as 90 Or App 200 (1988) 203 

The language of section 64 is commonly known as an 
"emergency clause." Article IV, section 28, of the Oregon Con
stitution provides: "No act shall take effect, un t i l ninety days 
from the end of the session at which the same shall have been 
passed, except in case of emergency; which emergency shall be 
declared in the preamble, or in the body of the law." The 
"effective date" of an act containing a declaration of an emer
gency is the date when i t is signed by the Governor. Bennett 
Trust Co. v. Sengstacken, 58 Or 333, 343-344,113 P 863 (1911); 
see also State ex rel. Thomas v. Hoss, 143 Or 41, 47, 21 P2d 234 
(1933). Therefore, the effective date of the act was July 20, 
1987. This court acquired jurisdiction by the f i l ing of the peti
t ion for judicial review after that date. ORS 656.298(3); O R S 
19.033(1). Therefore, the exception in section 12b is inapplica
ble in this case. 

By legislative direction the provision changing the 
scope of review "f i rs t bec[a]me operative January 1,1988." We 
need not discuss what might have been the scope of review of a 
petition for judicial review filed after July 20 and submitted 
for decision by this court before January 1,1988. No such case 
happened. Although petitioner argues strenuously in his 
memorandum that the statute is ambiguous when applied to 
this case, that is just not so. The language of the statute 
unambiguously expresses the intent of the legislature that this 
court exercise only the scope of review described in section 12a 
of the 1987 Act after January 1, 1988, in a case as to which it 
obtained jurisdiction after July 20, 1987. There is, therefore, 
no need to resort to canons of statutory construction or to 
legislative history (none of which has been cited to us or 
found) to determine the intent of the legislature. Whipple v. 
Howser, 291 Or 475, 632 P2d 782 (1981). Because "[t]he words 
used speak for themselves," Berry Transport, Inc. v. Heltzel, 
202 Or 161, 167, 272 P2d 965 (1954), we need only look to the 
plain meaning of the statute to determine whether the sub
stantial evidence review standard applies. I t applies in this 
case. 

Petitioner also argues that the former de novo review 
204 Armstrong v. Asten-Hill Co. 

is a substantive right which is subject to ORS 656.202(2), 
which provides: 

2 Because this is the first workers' compensation case in which the petition for 
judicial review was filed after July 20. 1987, we requested the parties to submit 
memoranda concerning the scope of review. Those memoranda were carefully and 
conscientiously prepared and have been of substantia] assistance. 
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"Except as otherwise provided by law, payment of benefits 
for injuries or deaths under ORS 656.001 to 656.794 shall be 
continued as authorized, and in the amounts provided for, by 
the law in force at the time the injury giving rise to the right to 
compensation occurred."3 

That statute applies only to substantive rights to compensa
tion, not to the procedure for applying those rights. Johnson v. 
SAIF, 78 Or App 143, 714 P2d 1098, rev den 301 Or 240 (1986). 
The scope of review has nothing to do wi th entitlement to 
"payment of benefits * * * as authorized, and in the amounts 
provided for, by the law in force at the time [of] the injury 
* * * " 

Implici t in petitioner's argument is that this problem 
must be analyzed as involving retrospective application of a 
new statute that affects legal rights and obligations arising out 
of past actions. See Joseph v. Lowery, 261 Or 545, 495 P2d 273 
(1972); Wick v. SAIF, 37 Or App 285, 587 P2d 477 (1978). The 
adjudication of rights and liabilities is, in the absence of an 
express contrary legislative direction, to be accomplished 
under the statutes in effect at the time of the adjudication. 
Holmes v. SAIF, 38 Or App 145, 589 P2d 1151 (1979). 

In Wick v. SAIF, supra, we noted that a 1977 amend
ment to the Workers' Compensation Law shift ing review f rom 
the circuit court to the Court of Appeals did not change the 
rights and obligations of the parties. 37 Or App at 290 n 5. We 
contrasted that procedural change wi th another change in 
1977 making the disputable fireman's presumption of work-
relatedness conclusive. We said that the latter change would 
impose liability where i t had not existed previously because of 
the greater evidentiary burden placed on employers. The 
change f rom de novo review to substantial evidence review 
places no greater evidentiary burden on claimants or on 
Cite as 90 Or App 200 (1988) \ 205 

employers. The change in the scope of review does not affect 
any party's substantive rights. 

We hold that the scope of review in this and all work
ers' compensation cases in which petitions for review are f i led 
in the Court of Appeals after July 20,1987, is that described in 
section 12a. 

N e i t h e r ORS 183.482(7) nor ORS 183.482(8) 
describes what a f inal order in a contested case must contain. 
ORS 183.470(2) provides: 

"A final order shall be accompanied by findings of fact and 
conclusions of law. The findings of fact shall consist of a 
concise statement of the underlying facts supporting the find
ings as to each contested issue of fact and as to each ultimate 
fact required to support the agency's order." 

Although the 1987 amendments to the Workers' Compensa
tion Law do not specifically refer to that statute, we hold that 

3 Section 62(1) of the 1987 Act provides, in part: 

"Notwithstanding O R S 656.202, amendments by this Act to * * * O R S 
656.298 * * * become operative January 1, 1988." 

The apparent purpose of that provision is to avoid the possible application of O R S 
656.202 to cases subject to the 1987 Act's amendments. 
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i t applies i n substance to Board orders, because i t states 
requirements which are necessary for effective judicial review. 

ORS 183.482(8)(c) requires us to set aside or remand 
a final order which is not supported by substantial evidence in 
the record. In order for us to conduct that k ind of review, we 
must be able to know what the Board found as fact and why i t 
believes that its f indings led to the conclusions that i t 
reached.4 That requires a reasoned opinion based on explicit 
findings of fact. As we said in Home Plate, Inc. v. OLCC, 20 Or 
App 188, 190, 530 P2d 862 (1975): 

" I f there is to be any meaningful judicial scrutiny of the 
activities of an administrative agency—not for the purpose of 
substituting judicial judgment for administrative judgment 
but for the purpose of requiring the administrative agency to 
demonstrate that it has applied the criteria prescribed by 
statute and by its own regulations and has not acted 
arbitrarily or on an ad hoc basis—we must require that its 
orders clearly and precisely state what i t found to be the facts 

206 Armstrong v. Asten-Hill Co. 

and fully explain why those facts lead i t to the decision 
[which] it makes." 

Thus, substantial evidence review necessarily requires find
ings like those that ORS 183.470(2) explicitly requires. The 
requirement of findings leads to a requirement that the agency 
state its reasoning. See Springfield Education Assn. v. School 
Dist, 290 Or 217, 227, 621 P2d 547 (1980).5 

ORS 183.482(8)(c) states: "Substantial evidence 
exists to support a finding of fact when the record, viewed as a 
whole, would permit a reasonable person to make that find
ing." We have never decided the meaning of that language. 
However, in Brown v. AFSD, 75 Or App 98, 705 P2d 236 
(1985), rev den 300 Or 477 (1986), where the issue was whether 
the "any evidence rule" applied under an earlier version of 
O R S 183.482(8)(c), which did not contain that def ini t ion, 
dicta in all of the opinions recognized that the statute as now 
w r i t t e n incorporates what has been referred to as the 
"federal" substantial evidence test. That test, enunciated in 
Universal Camera Corp. v. NLRB, 340 US 474, 487, 71 S Ct 
466,95 L Ed 456 (1951), requires us to look at the whole record 
with respect to the issue being decided, rather than at one 
piece of evidence in isolation. I f an agency's f inding is reason
able, keeping in mind the evidence against the finding as well 
as the evidence supporting i t , there is substantial evidence. 
That is not what has been referred to as the "any evidence" 
rule, see 75 Or App at 105 (Warren, J., concurring), but i t is 
also not de novo review. For instance, and in a context which is 
likely frequently to occur in workers' compensation cases, i f 
there are doctors on both sides of a medical issue, whichever 
way the Board finds the facts w i l l probably have substantial 
evidentiary support. We would not need to choose sides. The 
difference between the "any evidence" rule and the substan-

4 Nothing in this opinion should be taken as determining that the Board must, in 
every instance, write its own findings of fact and conclusions in its order on de novo 
review of the decision of a referee. O R S 656.295(6). It may adopt the opinion and order 
of a referee in whole or in part; it may write its own order in whole or in part. Its 
obligation is to provide for our review a final order satisfying the import of O R S 
183.470(2). 

' W e note that the Workers' Compensation Law already requires that Board 
orders meet procedural requirements similar to those stated in the APA. O R S 656.289; 
O R S 656.295. . . . 



tial evidence test in ORS 183.482(8)(c) wi l l be decisive only 
when the credible evidence apparently weighs overwhelmingly 
in favor of one f inding and the Board finds the other without 
giving a persuasive explanation. 

We turn now to the Board order in this case. Claim
ant, a former worker in a textile factory, filed an occupational 
Cite as 90 Or App 200 (1988) 207 

disease claim, asserting that dusty conditions in the mi l l con
stitute the major contributing cause of his chronic rhinit is . 
Employer denied the claim. The referee set aside the denial. 6 

On de novo review the Board reversed by a detailed opinion, 
culminating in a conclusion that the disease is not compensa
ble. 

The order does not satisfy the standards we have 
described. I t is for the most part merely a recitation of evi
dence, followed by a bare conclusion. I t lacks an ordered set of 
findings of fact and is devoid of any explanation of why facts 
supported by evidence lead to its conclusion. Therefore, i t is 
inadequate for judicial review. 

Remanded for reconsideration. 
6 Although the referee's opinion and order is not subject to our review, we note 

that she attempted to identify and state separately the issue, her findings of fact and 
her conclusions and the reasons therefor. 
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W A R D E N , P. J. 

Reversed and remanded for recalculation of benefits con
sistently wi th this opinion. 

* Joseph, C . J . , vice Young, J . , deceased. 
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210 Newkirk v. Curry Good Samaritan Center 

W A R D E N , P . J . 

Claimant seeks review of a Workers' Compensation 
Board order that found that her temporary total disability 
( T T D ) benefits had been properly calculated. We reverse and 
remand. 

Claimant was hired by Curry Good Samaritan Center 
(Curry) as a part-time nursing assistant. Her working hours 
were to vary, depending on her availability and Curry's needs. 
She began work on June 12, 1983, and worked 45 hours that 
week, including 37 hours of job orientation. She was injured at 
work during that f irst week, on June 17, but did not report the 
injury to Curry unt i l July 20. I n the four weeks following her 
injury she worked 37, 29 1/4, 32 and 25 hours, respectively. 
She worked only 16 hours in three days in the last week before 
she stopped working because of the June 17 injury. 

ORS 656.210(2)(b)(B) provides that T T D benefits 
"shall be based on the wage of the worker at the time of 
in jury." Former OAR 436-54-212 (now OAR 436-60-020) pro
vides, in pertinent part: 

"(4) The rate of [TTD] compensation for workers 
employed with unscheduled, irregular or no earnings shall be 
computed on the wages determined in the following manner: 

"(a) Employed on call basis: Use average weekly earnings 
for past 26 weeks, if available, unless periods of extended gaps 
exist, then use no less than last 4 weeks of employment to 
arrive at average. For workers employed less than 4 weeks, or 
where extended gaps exist within the 4 weeks, use intent at 
time of hire as confirmed by employer and worker. 

<<*•*** 

"(c) Employed varying hours, shifts or wages: Use average 
as in subsection (a)." 

Under that rule, claimant's T T D benefits are to be based on 
her weekly earnings for the five f u l l weeks of her employment, 
before the week when she stopped working, because she was 
not employed less than four weeks and there were no extended 
gaps in her employment. 

I t is undisputed that claimant was hired as a "part-
t ime" employe, w i th her hours to vary according to her avail
ability and Curry's needs. On that basis, claimant's T T D ben
efits should be calculated on the basis of her weekly average of 

Cite as 90 Or App 208 (1988) 211 

33.65 hours. We include the hours devoted to job orientation 
as hours worked during claimant's f i rs t week in our calcula
t ion, because she was required to be at the workplace for those 
hours, just as she was later in performing services for Curry. 

Reversed and remanded for recalculation of benefits 
consistently wi th this opinion. 
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Jerry K. Brown, McMinnvi l le , argued the cause for peti
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James L. Edmunson, Eugene, argued the cause for 
respondent Jerry F. Foster. On the brief were Karen M . 
Werner and Malagon & Moore, Eugene. 

David Home, Beaverton, argued the cause for respondents 
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pany. On the brief was Constance L. Wold, Beaverton. 

Before B u t t l e r , Pres id ing Judge, and W a r r e n and 
Rossman, Judges. 

W A R R E N , J. 

Aff i rmed. 

Cite as 90 Or App 295 (1988) 297 

W A R R E N , J . 

Claimant experienced an incident involving his back 
while working at Quiet Valley Veneer (Quiet Valley) in 1983. 
He filed a claim with Western, Quiet Valley's insurer, seeking 
benefits for an injury, and also filed an aggravation claim wi th 
Wausau, insurer for his previous employer, alleging that the 
incident was an aggravation of a compensable 1973 injury. 
Both insurers denied the claim, but Wausau voluntarily began 
paying benefits for temporary total disability and also paid for 
vocational assistance. 

The referee and the Board held that claimant had a 
new injury and that Western was responsible for payment of 
benefits. On de novo review, we af f i rm that determination. We 
write only to address Western's contention that the referee 
erred in requiring that it reimburse Wausau for amounts that 
Wausau had paid for vocational assistance and temporary 
total disability after claimant allegedly became medically sta
tionary. 

More than five years had passed from the date of 
claimant's injury at Wausau's insured to the date of the inci
dent at Quiet Valley. For that reason, claimant's aggravation 
claim against Wausau was considered by the Board on its own 
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motion. Although neither insurer has seriously contested the 
compensability of the back condition, because the aggravation 
claim fell wi th in the Board's own motion jurisdiction, neither 
insurer applied for, and the Board never entered, an order 
under ORS 656.307 designating a paying agent.1 Wausau 
therefore paid temporary total disabil i ty and vocational 
assistance benefits at a time when claimant was not entitled to 
them.-' 

When the claim was determined to be the responsi
bil i ty of Western as a new injury, however, claimant had not 
yet been released for work and Western had the obligation to 
pay temporary total disability benefits from the time of the 

298 Western Employers Ins. v. Foster 

injury unt i l claimant was determined by the Evaluation Div i 
sion to be medically stationary. ORS 656.268; Vip's Restau
rant v. Krause, 89 Or App 214, 748 P2d 164 (1988). The referee 
therefore properly required Western to reimburse Wausau for 
time loss benefits that i t had paid up to the time of the deter
mination order, despite the fact that there is evidence that 
claimant became medically stationary before that date. 

. The analysis is different with respect to the voca
tional assistance, but the result is the same. Although West
ern had no obligation to provide vocational assistance during 
the time when Wausau was providing it , i t did have an obliga
tion to provide it after i t became responsible for the claim. See 
ORS 656.340. Western does not contend that the services were 
untimely or inappropriate in the light of claimant's condition. 
Western also does not contend that the vocational assistance 
did not work to satisfy its obligation to claimant. We conclude 
that Western's obligation to pay for vocational assistance 
includes the duty to reimburse Wausau for appropriate serv
ices provided to the extent that those services satisfied West
ern's obligation. The Board properly ordered reimbursement 
for vocational assistance. 

Aff i rmed. 

1 OAR 4'i(i-60-180(:ii provides that cases under the Board's own motion jurisdic
tion are exempt from the procedures for desij»natinn u paying agent. 

- Western does not claim I hat. because Wausau was a "volunteer." Western had no 
obligation to reimburse it. 
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On petition, affirmed; on cross-petition, modified to pro
vide that permament total disability payments begin on July 
15, 1985; otherwise affirmed. 

Cite as 90 Or App 365 (1988) 367 

N E W M A N , J . 

In this aggravation claim, employer petitions for 
review of an order of the Workers' Compensation Board that 
affirmed the referee's award of permanent total disability. 
Claimant cross-petitions for review of the Board's determina
tion that January 24, 1986, is the date on which permanent 
total disability payments should begin. On the petition, we 
af f i rm; on the cross-petition, we reverse. 

Claimant was a heavy machine operator. He injured 
his lower back and right knee at work in Apr i l , 1980. His claim 
was closed in October, 1980, and he received an award of 
scheduled and unscheduled permanent par t ia l disabil i ty. 
Between 1980 and Apr i l , 1984, he continued to have diff icul ty 
w i th his r ight knee. He had repeated surgery. Twice he 
received an additional award for permanent partial disability. 
The last award was on Apri l 24, 1984, by a stipulated order. 
Physically unable to return to his previous occupation after 
his int i ta l injury, he participated in a retraining program to 
learn small engine repair. He had a heart attack in July, 1982, 
and by-pass surgery in August, 1982. He made a good recovery 
and then held short term jobs unt i l he was forced to stop 
because of his knee and a shortage of jobs due to economic 
conditions. 

On July 12, 1984, claimant underwent exploratory 
surgery for increasing knee pain. His claim was reopened for 
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medical expenses. I n August, Dr . Keis t , the t r ea t ing 
orthopedic surgeon, stated that he believed that claimant 
would 

"return to pre-operative status and can be removed from time 
loss as of September 15, 1984. There should be no change in 
his permanent impairment award at that time." 

In October, 1984, claimant requested a hearing and asked for 
temporary total disability and a redetermination of perma
nent partial disability. On December 6,1984, Keist stated that 
claimant's condition was medically stationary. On February 
11, 1985, claimant's case was again closed by a determination 
order which awarded temporary total disability, less time 
worked, f rom July 12, 1984, through December 6,1984, but no 
increase in permanent partial disability. 

On February 13, 1985, claimant filed a supplemental 
368 Adams v. Edwards Heavy Equipment, Inc. 

request for a hearing and asked for permanent total disability. 
In May, 1985, he complained to Keist of severe right knee 
pain. Keist prescribed physical therapy and attributed the 
increased pain to irr i tat ion of the synovium and scarring. He 
rated claimant's overall impairment as severe and limited him 
to walking no more than one hour per day, sitting two hours 
per day and standing two hours a day. He indicated that 
claimant could occasionally l i f t 50 pounds. Subsequently, he 
authorized time loss f rom May 22, 1985, to July 15, 1985. 

In September, 1985, claimant filed another request 
for hearing, seeking additional time loss, as well as permanent 
total disability. On January 13, 1986, Keist wrote: 

"This man has multiple orthopedic problems, primarily at 
this time centered on his right knee. He has had total knee 
arthroplasty with one replacement. He has continuing com
plaints of pain and inability to function in his knee. He has 
objective demonstration of limitation of motion and weakness 
of his right knee that would make working at anything but the 
most sedentary work impossible. 

" I t is possible that this man can occasionally l i f t 10 pounds, 
although he had had previous low back difficulty. 

"His objective evidence of orthopedic impairment would be in 
the moderately severe category. 

"This man has cardiac problems, psychologic problems and 
multiple orthopedic problems. His condition is stationary and 
slowly deteriorating. Treatment would not be beneficial. The 
overall combination of impairments make this man a total 
and permanent disability case in my opinion." 

A t the hearing on January 24,1986, claimant testified 
that his condition had worsened after Apr i l 24,1984. He testi
fied that, before that time, he had walked one or two miles 
daily but now could only walk one-half mile and, even then, 
only wi th pain. His testimony was corroborated by Keist's 
chart notes. Claimant also described his increasingly disabling 
back pain. He testified that he avoids l i f t ing grocery bags and 
any twisting, driving or walking down stairs and that, i f he sits 
more than one hour, his leg gets numb. He lies down at least 
one hour daily to relieve pain and, due to his physical condi
t ion, he had had diff icul ty doing small engine repair work. His 
last job was in December, 1982. He continued to seek work in 
1983, but sometime in 1984 had stopped looking because of his 

-625-



Cite as 90 Or App 365 (1988) 369 

increased knee and back pain and because, when he told 
employers of his physical limit ations, they would not hire him. 

Claimant's vocational expert testified that claimant 
could no longer perform bench work, given his orthopedic 
restrictions, and that he would require additional training to 
do small electrical appliance repair work. That testimony is 
consistent wi th the medical evidence. Employer's vocational 
expert testified that claimant might be able to do small engine 
or small appliance repair work, but her assumptions about 
claimant's physical limitations were contrary to the medical 
evidence. 

The referee concluded that claimant was perma
nently and totally disabled. He first found: 

"He is certainly precluded from performing any of his pre
vious occupations. However, without inclusion of his heart 
condition, no doctor has expressed an opinion that claimant is 
permanently and totally disabled. I t is a close question but 
based on the evidence I find that claimant is not totally inca
pacitated by his pre-injury conditions and the residuals of his 
industrial injury." 

After considering non-medical factors, however, he found that 
claimant had proven permanent total disability: 

"Considering claimant's age of 65, his receipt of social 
security benefits for some time, not having worked for over 
three years and with his physical restrictions on lifting, bend
ing, walking, standing and sitting because of his right knee 
and low back condition, I find claimant is permanently and 
totally disabled from working at a gainful and suitable occupa
tion." 

He also found that claimant had demonstrated his willingness 
to re-enter the work force. After his ini t ial injury, he had 
participated in retraining. He had worked un t i l his heart 
attack and by-pass surgery and, after recovery, had returned 
to work unt i l the economy and his physical condition wors
ened. The referee concluded that i t would have been fut i le for 
c la imant to continue to seek employment . The Board 
affirmed. 

Employer argues that the Board erred in determining 
that claimant was totally and permanently disabled, because 
370 Adams v. Edwards Heavy Equipment, Inc. 

his condition had not worsened after Apr i l , 1984,1 and he had 
not proved that he had sought work since that time. ORS 
656.206(3). 

To be entitled to an award of permanent total dis
ability, a claimant must show that, since the last arrangement 
of compensation, the condition which gave rise to the original 
award has permanently worsened, Stepp v. SAIF, 304 Or 375, 
381, 745 P2d 1207 (1987), and that, because of the worsened 
condition, he has suffered a total loss of earning capacity. 

1 A claimant has to prove a worsening of his condition after the last "award or 
arrangement of compensation." O R S 656.273(1). Claimant here contested the Febru
ary 11, 1985, determination order, so the April 24, 1984, stipulated order is the last 
arrangement of compensation. 
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Smith v. SAIF, 302 Or 396, 401, 730 P2d 30 (1986). I f he seeks 
permanent total disability under the "odd lo t" doctrine, he 
must demonstrate that he is will ing to re-enter the work force 
and that he has made reasonable efforts to do so, unless that 
would be futi le. Butcher v. SAIF, 45 Or App 313 (1980). 

We conclude that claimant's right knee and back 
have worsened since the A p r i l , 1984, st ipulated order. 
Employer presented no medical evidence that claimant's con
dition was unchanged, nor did i t challenge claimant's cred
i b i l i t y . Moreover, the referee i m p l i c i t l y found cla imant 
credible. See Locke v. SAIF, 21 Or App 725, 726, 536 P2d 534 
(1975). We agree with the Board t hat claimant was totally and 
permanently disabled for the reasons stated in the referee's 
opinion and order. Given his physical restrictions, skills and 
age, i t would have been futile for claimant to attempt to f i nd a 
job. 

On claimant's cross-petition, he asserts that the 
Board erred when i t determined that his permanent and total 
disability payments should begin on January 24, 1986, the 
date of the hearing, rather than on December 6, 1984, when 
Keist found h im to be medically stationary. The effective date 
of a modification of a permanent disability award is the ear
liest date when a claimant proves that all elements necessary 
to his claim existed. Morris u. Denny's, 50 Or App 533,623 P2d 
1118, mod 53 Or App 863, 867, 633 P2d 827 (1981). Claimant, 
therefore, is entitled to permanent disability benefits f rom the 
earliest date that he can prove that (1) his condition had 

Cite as 90 Or App 365 (1988) 371 

worsened since the last arrangement of compensation in 
Apri l , 1984, and (2) he was permanently and totally disabled. 

Keist had rated claimant's impairment in Apr i l , 1984, 
as moderate. On December 6, 1984, he found claimant's condi
tion to be medically stationary, but his notes reveal that he 
then believed claimant's permanent impairment had not 
changed after Apr i l , 1984. On May 17, 1985, however, Keist 
found that claimant's knee had "given out on h i m " numerous 
times and that he had increased pain and decreased mobility. 
Keist then rated claimant's impairment as severe. His condi
tion had worsened after Apr i l , 1984. In his January 13, 1986, 
opinion letter, Keist stated for the first time that claimant was 
totally and permanently disabled. The record shows, however, 
that all medical factors that Keist relied upon in his letter had 
existed by July 15,1985, when he terminated physical therapy 
and declined to operate, believing that further treatment 
would not be beneficial. In addition, all vocational and social 
factors relevant to claimant's permanent total disability 
existed then. Accordingly, we conclude that claimant's perma
nent total disability payments should begin as of July 15, 
1985. 

On petition, affirmed; on cross-petition, modified to 
provide that permanent total disability payments begin on 
July 15, 1985; otherwise affirmed. 
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432 April 13, 1988 No. 177 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Ward Neihart, Claimant. 

N E I H A R T , 
Petitioner, 

v. 
ROSEBURG L U M B E R C O M P A N Y et al, 

Respondents. 
(WCB 85-13216; CA A42468) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted January 20, 1988. 

James L . Edmunson, Eugene, argued the cause for peti
tioner. W i t h him on the brief were Karen M . Werner and 
Malagon & Moore, Eugene. 

H . Scott Plouse, Medford, argued the cause and f i led the 
brief for respondents. 

Before Warden, Presiding Judge, and Joseph, Chief Judge, 
and Van Hoomissen, Judge. 

PER C U R I A M 

Reversed and remanded to referee for consideration of new 
evidence. 

Cite as 90 Or App 432 (1988) _433 

P E R C U R I A M 

Claimant seeks review of a Workers' Compensation 
Board order that reversed the referee and reinstated the 
insurer's denial of compensability of certain proposed surgical 
procedures. After the Board issued its order, the surgical pro
cedures were performed. We allowed the record to be supple
mented by new evidence relat ing to the surgeries and 
claimant's post-operative condition. Because the new evi
dence could affect the issue of whether the surgical procedures 
are compensable under ORS 656.245, we reverse and remand 
to the referee for consideration of the new evidence. Cain v. 
Woolley Enterprises, 83 Or App 213, 730 P2d 1274 (1986). 

Reversed and remanded to the referee for considera
tion of new evidence. 
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450 April 20, 1988 No. 184 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Dennis Berliner, Claimant. 

B E R L I N E R , 
Petitioner, 

v. 
W E Y E R H A E U S E R COMPANY, 

Respondent. 
(WCB 85-12191; CA A43382) 

Judicial review from Workers' Compensation Board. 

Argued and submitted November 6, 1987. 

James L . Edmunson, Eugene, argued the cause for peti
tioner. W i t h him on the brief were Karen M . Werner and 
Malagon & Moore, Eugene. 

Paul Roess, Coos Bay, argued the cause for respondent. 
W i t h him on the brief was Foss, Whi t ty & Roess, Coos Bay. 

Before Warden, Presiding Judge, and Joseph, Chief 
Judge,* and Van Hoomissen, Judge. 

JOSEPH, C. J. 

Remanded for further evidence taking in accordance wi th 
this opinion. 

* Joseph, C . J . , nice Young, J . , deceased. 

452 Berliner v. Weyerhaeuser Company 

J O S E P H , C . J . 

Claimant seeks review of a "republished" order of the 
Workers' Compensation Board. Because we cannot determine 
whether i t acted properly in republishing its order, we remand 
to the referee for further evidence taking. 

The Board ini t ial ly published its order on October 8, 
1986. Claimant never sought review of that order. I n January, 
1987, claimant and his attorney submitted affidavits to the 
Board which stated that neither of them had ever received the 
October 8, 1986, order. On February 19, 1987, the Board 
republished its order. The republished order is exactly the 
same as the first order except for its date and the first para
graph: 

"Based on the affidavits submitted, the record herein, and 
in the interests of substantial justice, we are persuaded that 
our October 8, 1986 order in this matter was not mailed to 
claimant's attorney. Consequently, that order has not become 
final. ORS 656.295(8); Armstrong v. SAIF, 67 Or App 498 
(1984). Since our prior order has not become final, we have 
jurisdiction to republish it, which we hereby do as follows." 

On de novo review, however, we cannot determine 
whether the October, 1986, order was mailed to the parties, or 
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why the Board concluded that i t was not. Claimant's and his 
attorney's affidavits can establish only that the order was 
never received, not that i t was not mailed. The rest of the 
record reveals only a standard paragraph at the end of the 
original order that copies were mailed to all the proper parties 
on a particular date. That paragraph contradicts the Board's 
subsequent conclusion that i t did not mail the order. On that 
record, we cannot determine whether the Board mailed its 
first order. 

I f the Board mailed that order, i t became final 30 days 
later, and the Board lacked jurisdiction to "republish i t . " I f 
the order was not mailed to all parties, then the order was not 
final, and the Board could republish i t . Claimant timely peti
tioned for review of the republished order. 

This court has authority to remand, ORS 656.298(6) 

Cite as 90 Or App 450 (1988) 453 

(1985),1 for taking evidence about whether the Board mailed 
its October 8 order to the parties. We direct that the referee 
report that evidence to us directly wi thin 60 days of the effec
tive date of this decision. We wi l l then, on de novo review, 
determine the facts. We retain jurisdiction over the petition 
pending the referee's report. Armstrong v. SAIF, 58 Or App 
602, 649 P2d 818, rev den 293 Or 801 (1982) (petition for 
review dismissed); 65 Or App 809, 811, 672 P2d 397 (1983) 
(remanded for evidence taking); 67 Or App 498, 500, 678 P2d 
777(1984). 

Remanded for evidence taking in accordance wi th 
this opinion. 

1 O R S 650.298(6) was amended by Or Laws 1987, ch 884 § 12a. That amendment 
is not applicable here. See Or Laws 1987, ch 884, § 12b. See Armstrong v. Aaton-HUl, 
90 Or App 200 P2d (1988). 
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524 April 20, 1988 No. 198 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Barton M . Grover, Claimant. 

E B I COMPANIES et al, 
Petitioners, 

v. 
GROVER et al, 

Respondents. 
(WCB 85-14800; WCB 82-04073; CA A43932) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted January 15, 1988. 

Richard W m . Davis, Portland, argued the cause for peti
tioners. W i t h him on the brief was Davis, Bostwick, Sche-
minske & Lyons, Portland. 

James L . Edmunson, Eugene, argued the cause for 
respondent Barton M . Grover. W i t h him on the brief were 
Karen M . Werner and Malagon & Moore, Eugene. 

Darrell E. Beweley, Salem, argued the cause for respondent 
S A I F Corpora t ion . W i t h h im on the br ie f were Dave 
Frohnmayer, Attorney General, and Virginia L . Linder, Solic
itor General, Salem. 

Before B u t t l e r , Pres id ing Judge, and W a r r e n and 
Rossman, Judges. 

W A R R E N , J. 

Aff i rmed. 

526 EBI Companies v. Grover 

W A R R E N , J . 

G & S Masonry and E B I Companies (EBI) seek 
review of a decision by the Workers' Compensation Board 
(Board) which awarded claimant permanent total disability 
and found E B I responsible. 

Claimant was employed in a variety of capacities in 
the masonry business for approximately 39 years. A t all times 
relevant to this proceeding he was self-employed. Workers' 
compensation insurance was provided first by E B I and then 
by SAIF. In January, 1979, claimant was diagnosed as having 
degenerative osteoarthritis in both knees. The condition was 
work related, and E B I accepted and paid the claim. He was 
awarded 10 percent scheduled permanent partial disability for 
each knee. His treating physician, Dr. Holbert, predicted that 
the condition would progressively get worse and eventually 
require surgery. 

In December, 1980, claimant injured his back on the 
job while insured by SAIF. I n 1982, he had back surgery and 
was awarded an additional 25 percent unscheduled permanent 
partial disability. He appealed the award, claiming that he was 
entitled to permanent total disability. In 1984, he was found to 
be suffering f r o m a noncompensable shoulder condition. 
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Between 1982 and 1984, while the back appeal was pending, he 
had surgery on both knees. His 1979 knee claim was reopened 
for aggravation and closed by a determination order in 
November, 1985; His previous knee in ju ry awards were 
increased to 40 percent scheduled permanent partial disability 
for his left knee and 45 percent for his right knee. He again 
appealed the determination order, contending that he was 
entitled to permanent total disability. 

The two appeals were consolidated. The referee 
found claimant to be permanently and totally disabled and 
assigned f u l l responsibility to SAIF. SAIF appealed. The 
Board affirmed the finding of permanent total disability but 
shifted responsibility to E B I . On de novo review, we a f f i rm the 
f inding of permanent total disability and turn to the issue of 
responsibility. 

Claimant's injuries occurred over a number of years, 
and each materially contributed to his overall disability. The 
most recent injury that bears a causal relation to claimant's 
Cite as 90 Or App 524 (1988) 527 

total disability is the aggravation of the knee conditions. E B I 
was responsible for the f i rs t knee in jury , and i t was the 
aggravation of that injury that last contributed to the dis
ability. See Smith v. Ed's Pancake House, 27 Or App 361, 556 
P2d 258 (1976). E B I is the responsible carrier. 

Aff i rmed. ' 

No. 212 April 20, 1988 593 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Steve Krajacic, Claimant. 

KRAJACIC, 
Petitioner, 

v. 
B L A Z I N G ORCHARDS et al, 

Respondents. 
(WCB 84-02476; CA A37693) 

On remand from the Oregon Supreme Court, Krajacic v. 
Blazing Orchards, 304 Or 436, 746 P2d 218 (1987). 

Judicial Review from Workers' Compensation Board. 

Submitted on remand January 11, 1988. 

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

DEITS, J. 

Aff i rmed. 
Cite as 90 Or App 593 (1988) 595 

D E I T S , J . 

This case is on remand from the Supreme Court for 
reconsideration in the light of Gwynn v. SAIF, 304 Or 345, 746 
P2d 218 (1987). We adhere to our former opinion. 84 Or App 
127, 733 P2d 113, modified 85 Or App 477, 737 P2d 617 (1987). 
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In Gwynn, the claimant had suffered a disabling 
injury and had entered into a settlement agreement which 
awarded compensation for permanent partial disability. The 
issue was whether the claimant's award contemplated future 
"waxing and waning" of his symptoms and, i f so, whether the 
claimant had established a "worsening" of the condition entit
ling him to additional compensation. 

This case involves a claimant wi th symptoms that 
have "waxed and waned"; the issue is whether claimant has 
proven a worsening. However, the holding in Gwynn is inap
plicable, because, in contrast to Gwynn, where the claimant's 
injury was disabling and he was awarded permanent partial 
disability, this claimant's condition was rcorcdisabling, and he 
has never received an award of compensation. 

Aff i rmed. 

No. 219 April 20, 1988 637 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Archie F. Kephart, Claimant. 

E D W A R D H I N E S L U M B E R CO., 
Petitioner, 

v. 
K E P H A R T , 
Respondent. 

(WCB 81-0173M; CA A43061) 

Judicial Review f rom Workers' Compensation Board. 

Argued and submitted February 5,1988. 

Jerald P. Keene, Portland, argued the cause for petitioner. 
W i t h him on the brief was Roberts, Reinisch & Klor, Port
land. 

James L . Edmunson, Eugene, argued the cause fo r 
respondent. W i t h h im on the brief were Karen M . Werner and 
Malagon & Moore, Eugene. 

Before Warden, Presiding Judge, and Joseph, Chief Judge, 
and Van Hoomissen, Judge. 

PER C U R I A M 

Aff i rmed. 

638 Edward Hines Lumber Co. v. Kephart 

P E R C U R I A M 

I n this workers' compensation case, the Board, acting 
on its own motion under ORS 656.278, awarded claimant per
manent total disability (PTD) benefits. Employer petitioned 
for review, and we reversed and remanded the case for recon
sideration, because the Board had violated its own rule by not 
allowing employer 20 days to state its position after claimant 
had requested own motion relief. Edward Hines Lumber Co. v. 
Kephart, 81 Or App 43, 724 P2d 837 (1986). On remand, after 
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allowing employer to respond, the Board adhered to . and 
republished its prior order awarding claimant P T D benefits. 
Employer again seeks review, and we af f i rm. 

Employer first asserts that, due to certain procedural 
irregularities, 1 its constitutional due process rights were vio
lated. Our earlier remand, however, cured any possible due 
process problems, because employer was accorded adequate 
opportunity to, and in fact did, advise the Board of its position 
in response to claimant's request. 

1 On de novo review of the record, we agree wi th the 
Board and conclude that claimant is entitled to P T D bene
f i t s . 2 ORS 656.206. 

Aff i rmed. 

1 In April, 1985, the Board reaffirmed and republished an earlier order that had 
awarded claimant 75 percent permanent part ial disability (PPD) benefits. In May. a 
state legislator wrote to the Board on behalf of claimant to request elaboration of the 
Board's reasons for not finding claimant permanently totally disabled and to urge 
reconsideration of the decision to award only P P D . In response, an administrative 
assistant to the Board reviewed the file and discussed it with the Board chairman, who 
explained to the assistant the reasons for the P P D award and, upon request from the 
assistant, detailed the type of evidence that would cause the Board to find claimant 
permanently totally disabled. The assistant t lien contacted claimant by telephone and 
explained the Board's reasoning and the type of evidence that would be needed for the 
Board to find him permanently totally disabled. The assistant also "suggested that 
[claimant] go back to the doctors, explain the type of report he needed and resubmit 
them [sic] to the Board with another request fur increased benefits." The assistant also 
called the state legislator and "reiterated what |he] had told claimant." Claimant again 
requested own motion relief, supplemented by new medical reports, and the Board 
granted claimant P T D benefits 13 days later. Our first review of the case followed. 
Edward Hines Lumber Co. v. Kephart, supra. We do not approve of the conduct of the 
Board's administrative assistant in counseling claimant and the legislator concerning 
the type of evidence that would persuade the Board to decide in claimant's favor. 

2 Detailing the facts of this case would not aid the Board or the bar. See Hoap u. 
Duraflake, 37 Or App 103, 585 P2d 1149, rev den 284 Or 521 (1978). 
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No. 220 April 20, 1988 639 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

I n the Matter of the Compensation of 
Dorla R. George, Claimant. 

GEORGE, nka Koelling, 
Petitioner, 

v. 
RICHARD'S FOOD C E N T E R et al, 

Respondents. 
(WCB 86-00300; CA A45380) 

Judicial Review f rom Workers' Compensation Board. 

Argued and submitted March 29,1988. 

Ralph M . Yenne, Salem, argued the cause and filed the 
brief for petitioner. 

Pa t r ic J. Doher ty , Po r t l and , argued the cause fo r 
respondents. W i t h him on the brief were E. Kimbark MacColl, 
Jr. and Rankin, VavRosky, Doherty, MacColl & Mersereau, 
Portland. 

Before Warden, Presiding Judge, and Van Hoomissen and 
Graber, Judges. 

PER C U R I A M 

Aff i rmed. 

640 George v. Richard's Food Center 

P E R C U R I A M 

Claimant seeks judicial review of a Workers' Com
pensation Board order that affirmed the order of the referee 
upholding employer's denial of her occupational disease claim. 
We a f f i rm. 

Claimant asks us to remand the case to allow her to 
supplement the record wi th her testimony. Because, through 
her counsel, she agreed to submit the matter to the referee 
without presenting any testimony, we decline her request. 

The petition for judicial review was filed on August 
10,1987, after the effective date of Oregon Laws 1987, chapter 
885, and the scope of our review, therefore, is as provided in 
ORS 183.482(7) and (8). Armstrong v. Asten-Hill Company, 90 
Or App 200, P2d. (1988). The opinion and order of the 
referee, which the Board approved without opinion, is ade
quate under the standards of review i n ORS 656.298. 
Armstrong v. Asten-Hill Company, supra; see also Younger v. 
City of Portland, 305 Or 346, P2d (1988). 

Aff i rmed. 
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No. 231 May 11, 1988 67 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Jimmy Mathis, Claimant. 

M A T H I S , 
Petitioner, 

v. 
MODOC L U M B E R COMPANY, 

Respondent. 
(WCB 83-10182; CA A40761) 

On remand from the Oregon Supreme Court, Mathis v. 
Modoc Lumber Company, 304 Or 436, 746 P2d 218 (1987). 

Judicial Review from Workers' Compensation Board. 

Submitted on remand January 11, 1988. 

Ronald L . Bohy, Salem, for petitioner. 

Jerry K. Brown, McMinnvi l le , for respondent. 

Before B u t t l e r , Pres id ing Judge, and W a r r e n and 
Rossman, Judges. 

W A R R E N , J. 

Aff i rmed. 

Buttler, P. J., dissenting. 

Cite as 91 Or App 67 (1988) 69 

W A R R E N , J . 

This case is on remand from the Supreme Court for 
reconsideration in the light oiGwynn v. SAIF, 304 Or 345, 745 
P2d 775 (1987). Claimant has been awarded benefits totalling 
45 percent unscheduled permanent partial disability for a 
back injury. We affirmed, without opinion, the Board's deter
mination that claimant had not suffered an aggravation so as 
to qualify for additional benefits under ORS 656.273. 82 Or 
App 742, 735 P2d 380 (1987). 

On remand, the first, question is whether the last 
arrangement of compensation, a stipulation of December 16, 
1981, contemplated that claimant would have symptomatic 
flare-ups of his compensable condition. Gwynn v. SAIF, 304 
Or at 353. On the basis of medical evidence existing at the time 
of the stipulat ion indicating that claimant had "chronic" per
manent back pain, we f ind that the permanent aspects of 
claimant's injury created a probability that disabling symp
toms would come and go and that the stipulation contem
plated future flare-ups of symptoms similar to those that led 
claimant to file this aggravation claim. See Gwynn v. SAIF, 91 
Or App 84, P2d (1988). 

We now address whether claimant is entitled to bene
fits for his t ime loss after the last arrangement of compensa
tion. The evidence is that he experienced an episode of pain 
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and 13 days of total disability after an extended vacation, 
during which he spent many hours driving in a car. Assuming 
that the original compensable injury is a material contributing 
cause of the pain and disability, see Grable v. Weyerhaeuser 
Company, 291 Or 387, 631 P2d 768 (1981), claimant is entitled 
to benefits for time loss pursuant to ORS 656.273 only i f the 
evidence shows that his condition became worse than that was 
anticipated at the time of the last award. Gwynn u. SAIF, 
supra, 304 Or at 352. Even assuming claimant's condition 
"waxed" to t he point that he was totally disabled and there
fore "worse," Gwynn v. SAIF, supra, 304 Or at 352; but see 
Gwynn v. SAIF, 90 Or App 84, , P2d (1988) (War
ren, J., dissenting), because the award anticipated extensive 
future periods of disability and because he was disabled f rom 
work for only 13 days, he does not qualify for temporary total 
disability benefits under the analysis in Gwynn v. SAIF, 
supra, 304 Or at 353. 

70 Mathis v. Modoc Lumber Company 

Aff i rmed. 

B U T T L E R , P. J . , dissenting. 

We are directed on remand to determine whether the 
last arrangement of compensation, a stipulation of December 
16, 1981, contemplated that claimant, would have symp
tomatic flare-ups of his compensable condition. Gwynn v. 
SAIF, 304 Or 345, 745 P2d 775 (1987). Although the medical 
evidence existing at the time of the stipulation indicated that 
claimant had "chronic" permanent back pain and, in our view 
and that of the referee and Board, it appeared to contemplate 
future symptomatic flare-ups, the Supreme Court's opinion 
requires that there be evidence that the stipulated award spe
cifically took into account anticipated future flare-ups. Gwynn 
v. SAIF, supra, 304 Or at 350. Here, t here is no evidence that i t 
did. That i t was "knowable" that claimant would have symp
toms is not sufficient. Accordingly, I would treat this as an 
ordinary aggravation claim for benefits for disability not 
anticipated at the time of the last arrangement of compensa
tion. 

The question, then, would be whether claimant is 
entitled to benefits for time loss after the last arrangement of 
compensation. The evidence is that he experienced an episode 
of pain and 13 days of total disabilit y after an extended vaca
tion, during which he spent many hours in a car, and that the 
original compensable injury is a material contributing cause of 
his pain and disability. See Grable v. Weyerhaeuser Company, 
291 Or 387, 631 P2d 768 (1981). Claimant is entitled to bene
fits for time loss pursuant to ORS 656.273 i f the evidence 
shows that his condition "worsened." Gwynn v. SAIF, supra, 
304 Or at 352. Because his condition became worse to the 
point that he was totally disabled, although only temporarily, 
and because that was not anticipated, his condition "wors
ened" as a matter of law. Gwynn v. SAIF, supra, 304 Or at 352. 
I would conclude, therefore, that, under the Supreme Court's 
analysis in Gwynn, he is entitled to benefits for temporary 
total disability. 

I would reverse and remand for acceptance of the 
claim and, therefore, respectfully dissent. 
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Before B u t t l e r , P res id ing Judge, and W a r r e n and 
Rossman, Judges. 

ROSSMAN, J. 

Reversed and remanded. 

Buttler, P. J., specially concurring. 

Warren, J., dissenting. 

86_ Gwynn v. SAIF 

R O S S M A N , J . 

This case is on remand from the Supreme Court for 
us to determine whether claimant is entitled to additional 
compensation under the guidelines established in Gwynn v. 
SAIF, 304 Or 345, 745 P2d 775 (1987). We f ind that he is and, 
therefore, remand to the Board to determine the amount of 
that compensation. 

Claimant was compensably in ju red in 1981. I n 
December, 1983, he received an award, based on a stipulation, 
for 20 percent unscheduled permanent part ial disabil i ty 
(PPD). He thereafter worked at a job which required l i f t i ng 
weight greater than that to which his physicians had limited 
him. As a result, he again became temporarily totally disabled. 
In our previous opinion, we held that he was not entitled to 
addi t ional compensation for that temporary disabi l i ty , 
because i t was anticipated at the time of the last award. 

The Supreme Court dealt generally wi th the question 
of whether an award of PPD precludes an aggravation award 
for a "flare-up" of symptoms. I t held that a flare-up wi l l enti
tle a worker to additional compensation i f i t represents a 
worsening; that, in turn, wi l l usually depend on what the origi
nal award encompassed. However, the court held that, as a 
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matter of law, there is always a worsening when, as a result of 
a flare-up, a worker is totally disabled for 14 days or is hospi
talized. 

The Supreme Court began its discussion by pointing 
out that the different types of compensable disability are 
exclusive of each other and that a worker who is temporarily 
disabled cannot simultaneously also be in a category of perma
nent disability. As long as the claimant has a temporary dis
ability, there can be no new award of permanent disability. 
The worker is entitled to additional benefits for permanent 
disability only i f he becomes medically stationary at a level of 
disability greater than the level of permanent disability for 
which he has been compensated. 

A worker is ent i t led to addit ional compensation 
under ORS 656.273 for worsened conditions since the last 
arrangement of compensation. I f a worker suffers a "waxing" 
of symptoms of a previously compensated condition which 
"continues to the point where the worker is incapacitated 

Cite as 91 Or App 84 (1988) '. 87 

f rom regularly performing work at a gainful and suitable 
occupation, by definition the worker is totally disabled. It is 
logically inescapable that this is a worsening, I f the worker is 
totally disabled, the worker becomes entitled to compensation 
for either temporary or permanent total disability." Gwynn v. 
SAIF, supra, 304 Or at 352. (Emphasis supplied.) 1 

If , however, the original PPD award was predicated 
on an anticipation of some short periods of waxing and wan
ing, the Supreme Court held that there is no legal reason to 
order payment of additional compensation for those periods.2 

"On the other hand, i f (the] claimant's physical condition 
worsens or the symptoms of his injury produce a greater dis
ability for more than the short time anticipated, the law does 
require additional compensation." (Emphasis supplied.) 
Gwynn v. SAIF, supra, 304 Or at 353. The question is "how to 
draw the line between the period of incapacity that wi l l just i fy 
payment of compensation and that which constitutes a mere 
flare-up that has been taken into consideration by the f ix ing 
of the existing award." The court took ORS 656.210(3) as a 
model: 

" I f the worker, as a result of worsening131 of the worker's 
condition from the original injury, becomes totally disabled 
for more than 14 consecutive days or becomes an inpatient at 
a hospital for treatment of that condition, the worker is at 
least entitled to compensation for temporary total disability. 
If inpatient treatment is required or a flare-up exceeds such 
14-day period, when the worker's medical condition becomes 
stationary, the worker's degree of permanent disability must 
be fixed in one of the ways prescribed by the Workers' Com
pensation Law." 304 Or at 353. 

1 The court stated, additionally, that, if the waxing falls short of causing total 
disability, thus preventing a T T D award, but the worker thereafter becomes medically 
stationary at a greater extent of disability than the previous P P D award, that is also a 
worsening. Gwynn v. SAIF, supra. :504 Or at 352. The court did not state whether a 
claimant who experiences temporary partial disability would be entitled to benefits for 
that disability. 

2 The court was not considering medical services under O R S 656.245(1). See 
Gwynn v. SAIF, supra, 84 Or App at 70. 

1 As the court had already said in the opinion, 304 Or at 352, a worker who 
becomes temporarily totally disabled as the result of a waxing of his symptoms has 
experienced a worsening. 
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There are then two questions when a claimant expe
riences a flare-up after a PPD award. The first is whether the 

88 Gwynn v. SAIF 

award contemplated the flare-up. I f i t did not, i t is at least a 
temporary worsening and is thus an aggravation. Whether the 
claimant is entitled to additional compensation wi l l depend on 
whether the flare-up produces temporary total disability and 
on the claimant's condition after i t . 4 The second question 
arises only if the award did contemplate flare-ups. That ques
tion is whether the particular flare-up is greater than what the 
award contemplated would happen. Although the Supreme 
Court did not attempt to define every circumstance that would 
constitute a flare-up greater than contemplated, i t did hold 
that whenever a flare-up produces more than 14 days of total 
disability or requires hospitalization, i t is a worsening as a 
matter of law and the claimant is entitled to additional com
pensation. 

We find, first, that the December, 1983, stipulated 
award of 20 percent PPD was based on an expectation that 
claimant would experience a waxing and waning of his condi
t ion. Although the stipulation itself does not expressly allo
cate a portion of the award for anticipated waxing, we assume, 
in the absence of an indication to the contrary, that the parties 
considered medical evidence concerning the likelihood that 
claimant would experience further disabling back symptoms 
at the time that they reached the settlement. We find, second, 
that the flare-up in question resulted in total disability for 
more than 14 days and, thus, necessarily in greater disability 
than the award contemplated. 

Reversed and remanded. 

W A R R E N , J . , dissenting. 
I agree with the majority that the award contem

plated and compensated claimant for future periods of dis
ability. However, I do not understand the Supreme Court's 
opinion to hold that, whenever a claimant experiences time 
loss or becomes an inpatient in a hospital, he has established 
an aggravation, and I therefore dissent. 

The Supreme Court posed the question as whether an 
award which contemplates future flareups wi l l preclude an 
Cite as 91 Or App 84 (l'JHH) 89 

additional award under ORS 656.273 "for such flareups even i f 
they produce greater disability t han that for which the original 
award was made." Gwynn v. SAIF, supra, 304 Or 345, 347, 745 
P2d 775 (1987). The'court, then reaffirmed the rule that a 
claimant must show that his condition has worsened since the 
last arrangement of compensation in order to obtain addi
tional benefits under ORS 656.273. 304 Or at 348. As the court 
emphasized, a mere "waxing," i.e., increase, of symptoms, 
whether or not anticipated, is not a worsening sufficient to 
satisfy the requirements for a claim under ORS 656.273, 
unless i t produces greater disability. 304 Or at 352. I assume 

* That there has been an aggravation does not mean that a claimant is automati
cally entitled to additional P P D benefits once the condition stabilizes. That would 
require proof that the condition had permanently worsened. 
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that the question of whet her there is greater disability is deter
mined by comparing the worker's present condition wi th his 
condition at the time of t he last arrangement of compensa
tion. 84 Or App at 71. The Supreme Court's opinion appears to 
say that that is the relevant comparison. Because of the 
court's repeated emphasis on "worsening" and "greater dis
abili ty," I would conclude that proof of disability greater than 
that which existed on the date of the last arrangement of 
compensation is required to sustain an aggravation claim. 

I f , for example, a claimant experiences disability 
which leads to time loss after the last arrangement of compen
sation, but the last award contemplated that the claimant 
would have that disability in the normal course of the condi
tion which occasioned the last award, he would not be entitled 
to additional benefits for temporary total disability, because 
his disability is no greater than that for which he has already 
been compensated. That is the case here. 

The evidence is t hat the work leading to the present 
claim exceeded the limitations placed on claimant at the time 
of the last award. I t was anticipated at that time that he would 
experience symptoms in the future i f he were to exceed those 
limitations. As the majority found, the last award anticipated 
that permanent f ra i l ty in claimant. The evidence is that he 
has a permanent disability that becomes symptomatic when
ever he does heavy l i f t ing . That disability is not greater than 
that anticipated at the time of the last award. 

I would hold, therefore, that claimant's condition has 
not worsened so as to entitle him to benefits under ORS 
656.273. Rather, he is suffering f rom a permanent aspect of his 
90 Gwynn v. SAIF 

disability, for which he has been previously compensated. I 
would a f f i rm. 

B U T T L E R , P. J . , specially concurring. 

Although I do not agree that the record permits us to 
f ind that the December, 1983, stipulated award allocated a 
portion of the award to anticipated flare-ups, I concur in the 
majority's disposition of the case. 

I do so only because claimant's present disability was 
total and lasted for more than 14 days, entit l ing him to addi
tional compensation under Gwynn v. SAIF, 304 Or 345, 745 
P2d 775 (1987). 
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ROSSMAN, J. 

Reversed and remanded. 

Buttler, P. J., specially concurring. 

Warren, J., dissenting. 
Cite as 91 Or App 91 (1988) 93 

R O S S M A N , J . 

This case is on remand from the Supreme Court for a 
determination of "whether, and on what, evidence, the [last 
award of compensation] was in any part predicated on the 
anticipated recurrence of symptoms." 304 Or 354, 358, 745 
P2d 780 (1987). 

Claimant injured his left knee while working as a 
sander for International Paper Company. In our opinion, 84 
Or App 248, 733 P2d 918 (1987), we stated that, before the last 
arrangement, of compensation, claimant had testified at a 
hearing that, i f he were to return to a job which required him 
to be on his feet for eight hours, he would experience swelling 
and pain in his knee. Also before the last award, Dr. Holbert 
had reported t hat, "when [claimant] is active on the [left] 
knee, i t swells up." That evidence was relevant to the question 
of the extent of permanent disability. The referee's order of 
Apr i l 25, 1983, which is the last award of compensation, is not 
part of the record, so we do not know whether the referee 
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expressly allocated a portion of the award for anticipated 
recurrences of symptoms. We assume, however, in the absence 
of an indication to the contrary, that all relevant evidence 
concerning claimant's anticipated permanent disability which 
was before the referee was considered in making the award of 
ten percent permanent loss of use of the left leg. I f i t was not, 
that was a matter for claimant to challenge on direct appeal of 
the referee's award to the Workers' Compensation Board. We 
conclude that the award anticipated that claimant would have 
future periods of disability, i f he became active on his left 
knee. See Gwynn v. SAIF, 91 Or App 84, P2d (1988). 

The Supreme Court has ordered us to consider 
whether, under Gwynn v. SAIF, 304 Or 345, 745 P2d 775 
(1987) , claimant is entitled to benefits for time loss experi
enced during his employment at Bohemia. Three months after 
the award, claimant took a job with Bohemia which required 
him to be on his feet for eight hours. Two weeks after he 
started working there, he quit because of his left knee symp
toms. He has not worked regularly since that time, and he 
seeks temporary total disability benefits for his time loss. 

The evidence shows that the compensable knee 
injury is a material cause of the present disability. We con
clude that claimant is entitled to compensation for his time 

94 International Paper Co. v. Turner 

loss. Even though the previous award contemplated that he 
would experience symptoms if he became active on his left 
knee, a time loss greater than 14 days is treated as a worsening 
as a matter of law, and he is entitled to compensation for 
temporary disability and to a reevaluation of the extent of 
permanent disability when he becomes medically stationary. 
Gwynn v. SAIF, supra, 304 Or at 352. 

Reversed and remanded. 

B U T T L E R , P. J . , specially concurring. 

I concur for the reasons stated in my specially con
curring opinion in Gwxnn v. SAIF, 91 Or App 84, P2d 
(1988) . 

W A R R E N , J . , dissenting. 

I dissent for the reasons stated in my dissent in 
Gwynn v. SAIF, 91 Or App 84, P2d (1988). 
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DEITS, J. 

On appeal, judgment for p la in t i f f on Count I reversed; 
judgment otherwise affirmed on appeal and on cross-appeal. 

134 Palmer v. Central Oregon Irrigation Dist. 

D E I T S , J . 

Defendant appeals and p la in t i f f cross-appeals in this 
action arising out of defendant's alleged failure to reinstate 
pla in t i f f to his former position or to another position in defen
dant's employ when he sought to return to work after suffering 
a compensable injury. P la in t i f f states three claims (called 
"counts" in his pleadings): first, that defendant violated O R S 
659.415 by not restoring him to his former position or, i f i t was 
unavailable, to another "available and suitable" position; sec
ond, that defendant violated ORS 659.410 by discriminating 
against p la in t i f f wi th respect to terms or conditions of his 
employment, because he had applied for workers' compensa
tion benefits; and, third, that defendant's failure to reinstate 
p la in t i f f was based on his having sought benefits and was, 
therefore, discriminatory and constituted the common law 
tort of wrongful discharge. The first two claims were tried to 
the court, ORS 659.121,' which ruled in p l a in t i f f s favor on the 
first and defendant's on the second. The wrongful discharge 
claim was tried to a jury, which found for plaint iff . 

P la in t i f f suffered a compensable injury in February, 
1981, and was required to miss work for three extended peri
ods between 1981 and 1984. After the last absence, p la in t i f f 

' T h e case was tried before O R S 659.1211 2> was amended to allow for j u r y tr ials at 
the request of any partv. O r L a w s 1987. c h S22. § 1. 
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sought reinstatement to his former position. Defendant's 
manager informed plaintif f that that position had been elimi
nated and that a similar position, which was about to be 
vacated by another employe, would be converted from perma
nent to temporary status after the other employe's departure. 
According to defendant, the elimination of the positions was 
consistent wi th an overall objective of reducing its work force. 
Defendant recommended a number of temporary positions to 
plaint iff , which he either did not seek or did not accept. In 
June, 1984, after defendant had made an offer of a temporary 
position, subject to a posting requirement, p l a in t i f f s attorney 
wrote defendant and demanded that p la in t i f f be restored to 
his former position. The manager then told p la in t i f f that fur
ther communication should be through the parties' attorneys. 
Plaint iff then brought this action. 

Defendant first assigns error to the judgment for 
Cite as 91 Or App 132 (1988) 135 

plaint i f f on his claim that defendant violated ORS 659.415 by 
not reinstating p la in t i f f to his previous position or to another 
available and suitable one. After this case was tried, the 
Supreme Court held in Knapp u. City of North Bend, 304 Or 
34, 741 P2d 505 (1987), that, for a former position to be "avail
able" and subject to the reinstatement requirement of ORS 
659.415, i t must be in existence and vacant. Knapp defeats 
p l a i n t i f f s argument that defendant was required by the stat
ute to restore him to his former position. 2 We are also unable 
to agree that defendant violated ORS 659.415 by not employ
ing p la in t i f f in another available and suitable position. We 
f ind on de novo review that defendant made bona fide efforts to 
f ind or create such positions f or pla int i f f and that p la in t i f f did 
not accept them. The judgment for p la in t i f f on his f irst claim 
must be reversed. 

Defendant's other assignments relate to the wrongful 
discharge claim. I t argues that the court erred, first , by deny
ing its motion for a directed verdict and, second, by giving a 
jury instruction which defendant maintains there was no evi
dence to support. We disagree wi th the first point. As the t r ia l 
court noted in denying the motion, inter alia, the jury could 
have disbelieved defendant's explanation that its motives for 
not retaining the permanent status of p l a in t i f f s former posi
tion were solely fiscal and could have inferred that that and 
other actions of defendant were motivated instead by the fact 
that p la in t i f f filed a workers' compensation claim. There was 
evidence enough, including inferences, to enable the jury to 
find that defendant discriminated against p la in t i f f because he 
had sought workers' compensation. 

Defendant's other point is more complicated. The 
challenged instruction was: 

"Failure to reinstate an employe to his regular job or 
another job that was available and suitable after he returns 
from disability status because the employee has applied for or 
utilized the procedures of the [Workers'] Compensation Law 
constitutes a discriminatory motive. Failure to reinstate an 
employe for a discriminatory motive constitutes a discharge 
from employment." 

- A s we will d iscuss in greater detail i n connect ion w i t h defendant's t h i r d ass ign
ment, however, that does not mean that the failure to reinstate h i m to the pos i t ion 
cannot be redressed under O R S 659 .410 or in a wrongful discharge act ion , if it resulted 
from a d i s c r i m i n a t o r y motive. 
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136 Palmer v. Central Oregon Irrigation Dist. 

We have concluded that, under the court's inter
pretation of ORS 659.415 in Knapp v. City of North Bend, 
supra, defendant's failure to reinstate p la in t i f f did not violate 
that statute. As noted above, Knapp was decided after this 
case was tried and after the parties had filed their briefs on 
appeal. The grounds for defendant's exception to the instruc
tion in the tr ial court, as i t explains in its opening brief, was 
that "there is no proof * * * that elimination of the position 
was because p la in t i f f had filed a claim for Workers' Compen
sation benefits." That is the identical point which defendant 
urged in support of his assignment challenging the denial of 
its motion for a directed verdict and which we have rejected. 

However , i n a memorandum of supplementa l 
authorities filed after the Supreme Court's decision in Knapp 
v. City of North Bend, supra, defendant argues that the 
instruction "is an incorrect statement of law" in the light of 
Knapp. We might be hesitant to hold that defendant's eviden
tiary exception was inadequate to preserve the legal argument 
that it now bases on the subsequent Supreme Court decision, 
ifany legal deficiency in the instruction could be attributed to 
what the later decision said. But see Transpacific Leas. v. 
Klineline Sand, 272 Or 133, 535 P2d 1360 (1975). However, 
Knapp has no bearing on the correctness or incorrectness of 
the instruction here. 

It is a per se violation of ORS 659.415 not to reinstate 
an employe when reinstatement is required. A discriminatory 
motive need not be proved to establish a violation of the 
statute; correspondingly, a violation of the statute does not 
ipso facto establish a discriminatory motive. Those proposi
tions did not originate with Knapp, and Knapp did not affect 
them. The court's holding there related only to ORS 659.415, 
and it defined when that statute requires reinstatement to a 
former position. Knapp says nothing about the relationship 
between a statutory violation and the presence or absence of a 
discriminatory motive. 

Although a failure to comply with ORS 659.415 may 
be probative of discrimination against a worker who has fi led a 
workers' compensation claim, a violation of the statute does 
not conclusively prove discrimination. However, failure to 
reinstate a worker who has sought benefits can be discrimi
natory, even i f the refusal to reinstate does not violate ORS 
Cite as 91 Or App 132 (1988) 137 

659.415. For example, an employer's elimination of a compen-
sably injured employe's position and its later refusal to restore 
the employe to the position would not offend ORS 659.415. 
However, the employer would be guilty of discrimination i f its 
reason for eliminating the position and not reinstating the 
employe was that the employe had claimed workers' compen
sation. 

The gravamen of p l a in t i f f s wrongful discharge claim 
was that defendant's refusal to place him in his former posi
tion or some other position was motivated by discrimination. 
Defendant's exception raised only the question of whether 
there was evidence from which the jury could find in accord
ance wi th p l a in t i f f s theory. There is no merit to that excep
tion or to defendant's assignment/1 
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Pla in t i f f assigns three errors in his cross-appeal. The 
first two, that the court erred by not ordering reinstatement as 
a remedy for the violation of ORS 659.415 which it found and 
also by prorating the attorney fees p la in t i f f was awarded 
under ORS 659.121 to reflect only services for the statutory 
claim on which he prevailed at t r ia l , are mooted by our rever
sal of the judgment on that claim. He is now entitled to no 
remedy in connection wit h ORS 659.415, and he has prevailed 
on no claim for which attorney fees are awardable. Plaintiff 
stipulates that his remaining assignment need not be consid
ered i f we decide the appeal as we have.4 

On appeal, judgment for p l a i n t i f f on Count I 
reversed; judgment otherwise affirmed on appeal and on cross-
appeal. 

: l W e do not reach the merits of defendant's legal argument . I t is not a n a n o m a l y 
for defendant to be found liable on the wrongful discharge c l a i m , although it is 
exonerated of v io lat ing O R S 659.115 a n d O R S 659.410, respectively, by our disposi-
t ion of the first c l a i m a n d the tr ia l court's unchal lenged disposi t ion of the second. T h e 
question in the wrongful discharge c l a i m was factual a n d was tr ied to a di f ferent 
fact f inder than were the other c la ims . Holien v. Sears, Roebuck and Co., 298 O r 7 6 , 6 8 9 
P2d 1292 (1984). 

4 H e states: 

" T h e court need only reach this ass ignment of error in the event it f inds that 
the tr ia l court incorrect ly held that defendant failed to reinstate p la in t i f f in 
v io lat ion of O R S 659.415, or if it f inds insuf f ic ient evidence to uphold the tr ia l 
court's refusal to direct a verdict in defendant's favor in p l a i n t i f f s wrongful 
t erminat ion c la im, and if it decides the case must be remanded to the tr ia l court 
for further proceedings." 
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Before Warden, Presiding Judge, and Van Hoomissen and 
Graber, Judges. 

W A R D E N , P. J. 

Order awarding claimant $600 as attorney fees vacated. 

230 McGill v. SAIF 

W A R D E N , P . J . 

In this workers' compensation case, State Accident 
Insurance Fund Corporation (SAIF) appeals f rom a circuit 
court order awarding attorney fees to claimant under ORS 
656.388. Because the court had lost its authority to act in the 
matter, we vacate the order. 

In November, 1981, claimant's husband committed 
suicide. She filed an occupational disease claim, seeking time 
loss and medical services benefits for her husband before his 
death and a claim for widow's benefits. SAIF denied both 
claims. Claimant requested a hearing, and the referee over
ruled the denials as to both claims and awarded claimant 
$4,000 in attorney fees. The Workers' Compensation Board 
affirmed the compensability of the occupational disease claim, 
reversed the award of widow's benefits and reduced the award 
of attorney fees to $2,500. 

SAIF did not seek judicial review of the occupational 
disease claim, and that portion of the Board order became 
final. Claimant, however, sought judicial review of the Board's 
disallowance of widow's benefits and, at about the same time, 
requested, under ORS 656.388(2), that the circuit court deter
mine that she was entitled to $4,000 in attorney fees.1 I n June, 
1985, the circuit court fixed the fees at $3,400, 85 percent of 
the $4,000 requested, on the basis that her attorney had spent 
85 percent of his time on the occupational disease claim, on 
which she had prevailed. The order made no mention of attor
ney fees for the claim for widow's benefits. 

On September 10, 1986, we reversed the Board's deci
sion on the claim for widow's benefits and remanded the case 
to the Board with instructions to accept the claim. McGill v. 
SAIF, 81 Or App 210, 724 P2d 905, rev den 302 Or 461 (1986). 
On February 9, 1987, after the Supreme Court had denied 
review, the Board remanded the case to SAIF for acceptance 
of the claim for widow's benefits. The order made no mention 
Cite as 91 Or App 228 (1988) 231 

of attorney fees. On Apr i l 2, 1987, claimant asked the circuit 
court to determine that she was entitled to an additional $600 
for attorney fees under ORS 656.388(2) for prevailing on her 
claim for widow's benefits. SAIF moved to dismiss for lack of 
jurisdiction on the ground that claimant's request was not 
filed wi th in 30 days after the Board order. The t r ia l court 
denied that motion and awarded the requested fee to claimant. 
SAIF appeals. 

1 O R S 656.388(2) provides: 

" I f a n attorney a n d the referee or board or appellate court cannot agree upon 
the amount of the (attorney! fee, each for thwi th sha l l submi t a wr i t ten s ta tement 
of the services rendered to t he pres id ing judge of the c i rcu i t court in the county in 
w h i c h the c l a i m a n t resides. T h e judge shal l , in a s u m m a r y manner , w i thout the 
p a y m e n t of f i l ing, tr ia l or court fees, determine the a m o u n t of such fee. T h i s 
controversy shal l be given precedence over other proceedings." 
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SAIF contends that the court erred in denying its 
motion to dismiss, citing SAIF v. Culwell, 65 Or App 332, 671 
P2d 759 (1983), rev den 296 Or 411 (1984). We agree. Under 
ORS 656.388(2), a dispute over attorney fees awarded by the 
Board must be submitted " fo r thwi th" to the circuit court. In 
Culwell, we held that " fo r thwi th" means within 30 days after 
the date when the Board issues its order. 65 Or App at 335; see 
Ingram v. AMFAC, Inc., 73 Or App 197, 199, 698 P2d 493 
(1985). Here, claimant submitted the dispute to the circuit 
court on Apr i l 2, 1987, more than 50 days after the Board had 
issued its order. Even i f the date of the Board's order is con
trolling, claimant waited too long to take the battle to circuit 
court. 

As an alternative ground for awarding the additional 
attorney fees, the circuit court concluded that i t had "continu
ing jurisdiction" due to the "peculiar circumstances" of this 
case. We reject that conclusion. Attorney fees in workers' 
compensation cases may be awarded only when expressly 
authorized by statute. SAIF v. Brannon, 62 Or App 768, 771, 
662 P2d 11 (1983). Here, the circuit court order cited no stat
ute or other authority for its "continuing jurisdiction." Claim
ant has likewise not referred us to any authority, and we have 
found none. 

Order awarding claimant $600 as attorney fees 
vacated. 

232 May 18, 1988 No. 266 

I N T H E COURT OF APPEALS OF T H E 
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W A R D E N , P. J. 

Aff i rmed. 

Graber, J., concurring in part; dissenting in part. 
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234 Chapel of Memories v. Davis 

W A R D E N , P . J . 

I n this workers ' compensation case, the Board 
ordered the claim reopened and the payment of temporary 
total disability ( T T D ) benefits. Employer petitions for judi 
cial review, contending that claimant is not entitled to T T D 
benefits because he has withdrawn from the work force. On de 
novo review, we af f i rm. 

Claimant sustained a low back injury in December, 
1982, while working for employer as a grave digger. He has not 
worked since the injury. In Apr i l , 1984, he was awarded 60 
percent unscheduled permanent partial disability benefits by 
a stipulated order. In May, and again in August, 1985, Dr. 
Smith, a neurologist, requested authorization f rom employer's 
insurer, Wausau Insurance Companies (Wausau), to perform 
lumbar surgery. In October, Wausau denied the compen
sability of the surgery and also denied claimant's aggravation 
claim. Claimant requested a hearing and, in March, 1986, a 
referee upheld the denial of the aggravation claim but set aside 
the denial of compensability of the surgery. The surgery was 
performed on May 1. Claimant then sought, and Wausau 
denied, claim reopening and T T D benefits for the period of his 
post-surgical convalescence. On August 15, 1986, another ref
eree ordered the claim reopened and awarded T T D benefits, a 
penalty and attorney fees. Employer requested Board review, 
and the Board affirmed and adopted the referee's opinion and 
order. 

Employer implicit ly concedes that claim reopening 
was appropriate. Claimant has established that his condition 
worsened after, and as a result of, the surgery. See Gwynn v. 
SAIF, 304 Or 345, 353, 745 P2d 775 (1987). He is therefore 
entitled to have his claim processed to closure, when his dis
ability wi l l be reevaluated. ORS 656.268. 

The disputed issue is whether claimant is entitled to 
T T D benef i ts du r ing his post-surgical convalescence. 
Employer contends that he withdrew f rom the work force 
before his surgery and is therefore ineligible for T T D bene
f i ts . 1 To be entitled to T T D benefits, a claimant must suff i -
Cite as 91 Or App 232 (1988) 235 

ciently demonstrate a willingness to seek work. Cutright v. 
Weyerhaeuser Co., 299 Or 290, 300, 702 P2d 403 (1985). 

Claimant is now 63 years old, has an eighth grade 
education and is hard of hearing. He stopped actively seeking 
employment in Apr i l , 1985. In the March, 1986, hearing, he 
testified that he had not looked for work since that time, 
because his back "botherfed him) so bad [sic] that [he] 
couldn't." He also testified that he was not retired. I n the 
August, 1986, hearing, he again stated that he was not retired 

1 E m p l o y e r contends that the "retirement" issue was resolved in its favor in the 
M a r c h , 1986, hearing, thus barr ing rel it igation of the issue in the August , 1986, 
hearing. However , whether c la imant had w i t h d r a w n from the work force was not a n 
issue in the first hearing. I n the opin ion and order, the referee stated: 

" I make no prospect ive decis ion on whether, if M r . D a v i s does elect surgery 
that I have approved, his condit ion will have suff ic ient ly worsened as to require 
reopening, or whether he is otherwise not entit led to t ime loss at that t ime." 

C l a i m a n t was therefore not precluded from lit igating the issue in the second hearing. 
Si'c Consolidated Freightways v. PoeUt ijk, 81 O r A p p 311, 315, 726 P 2 d 379, rev den 
302 O r 299 (1986). r r n 



and also expressed his willingness to accept a job wi th in his 
physical limitations. The medical evidence reveals that his 
back condi t ion worsened i n , A p r i l , ,1985, supporting an 
inference that he was physically unable to seek employment. 2 

Furthermore, his testimony t hat he had not withdrawn f rom 
the work force and would accept suitable employment was 
uncontroverted. Because that testimony, i f believed, would 
show that he had not withdrawn from the work force, the issue 
of claimant's credibility is crucially important. Both referees 
expressly found him credible, and we generally give great 
weight to the referee's findings wi th respect to which cred
ibili ty is an important issue. Bush v. SAIF, 68 Or App 230, 
233, 680 P2d 1010 (1984). 

On the basis of claimant's uncontroverted and credi
ble testimony and the facts and circumstances of this case, we 
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agree wi th the referee and the Board and f ind that claimant 
had not withdrawn, either voluntarily or involuntarily, f rom 
the work force and is entitled to T T D benefits during his post
surgical convalescence.3 

Aff i rmed. 

G R A B E R , J . , concurring in part, dissenting in part. 

I concur in the majority's holding that the claim was 
properly reopened. However, I do not agree that claimant is 
entitled to temporary total disability benefits ( T T D ) and, to 
that extent, I respectfully dissent. 

As the majority recognizes, claimant has the burden 
to establish his entitlement to T T D . Smith v. SAIF, 302 Or 
396, 400-01, 730 P2d 30 (1986); see also ORS 656:266. He must 
"prove a willingness to seek work in order to obtain T T D 
benefits * * *." Outright v. Weyerhaeuser Co., 299 Or 290, 300, 
702 P2d 403 (1985). I n my view, claimant failed to carry that 
burden. Accordingly, I would hold that he withdrew f rom the 
workforce before the surgery was recommended or performed 
and, therefore, that he is not entitled to T T D . 

2 I n early A p r i l , 1985, D r . S m i t h examined c l a i m a n t a n d noted that his back 
condit ion had worsened. S m i t h recommended a myelogram a n d a C T scan, w h i c h were 
performed in late A p r i l . I n M a y , after reviewing the results of those testa, S m i t h 
recommended that a lumbar laminec tomy and decompress ion at L 4 - 5 a n d L 5 - S 1 be 
performed. I n J u n e , D r . M a t t e r i , a n orthopedist , examined c l a i m a n t a n d noted tha t 
c la imant's back condi t ion h a d worsened somewhat . M a t t e r i also atated that c l a i m a n t 
was not then medical ly s tat ionary. Af ter reviewing the results of the myelogram a n d 
C T scan , M a t t e r i was of the opin ion that surgery would not benefit c l a imant . I n 
August, after reviewing Matter i ' s reports. S m i t h reiterated h i s opin ion tha t the sur
gery would benefit c l a imant . A s noted, employer denied the compensabi l i ty of the 
surgery in October , the referee set aside that denia l in M a r c h , 1986, a n d the surgery 
was performed on M a y 1. I t thus appears that c l a i m a n t was seeking author iza t ion for 
the surgery from the t ime w h e n he stopped seeking employment unt i l it was actual ly 
performed. 

3 I n h i s op in ion , the referee noted tha t c l a i m a n t h a d appl ied for S o c i a l Secur i ty 
r e t i r e m e n t benef i t s , poss ib ly because we have prev ious ly re l ied on a c l a i m a n t ' s 
appl icat ion , for those benefits as a factor in de termin ing whether , for purposes of 
workers ' compensat ion law, a c l a i m a n t h a d ret ired. See Sykes v. Weyerhaeuser Co., 90 
O r A p p 4 1 , 7 5 0 P 2 d 1171 (1988); Karr v. SAIF. 79 O r A p p 2 5 0 , 7 1 9 P 2 d 35, rev den 301 
O r 765 (1986). T h e Soc ia l S e c u r i t y law contemplates that a person rece iv ing benefits 
m a y cont inue working . At the present t ime, a person c la imant ' s age (over 62 but not 
yet 65 years of age) c a n earn approximate ly $6,000 annua l ly a n d st i l l be ent i t led to full 
S o c i a l Secur i ty re t irement benefits . See 42 U S C § § 402, 403; 20 C F R § 404. T h e fact 
tha t a person has appl ied for or is receiving Soc ia l S e c u r i t y re t irement benefits , 
a l though relevant, is not whol ly disposit ive in de termining whether the person has 
w i t h d r a w n from the work force for the purposes of workers ' compensat ion law. 
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The majority relies on four things in reaching the 
conclusion that claimant remained in the workforce un t i l the 
time of his surgery: his testimony that he had not "retired"; 
his testimony that he quit seeking work in A p r i l , 1985,1 

because his back hurt; his testimony that he would be wil l ing 

Cite as 91 Or App 232 (1988) 237 

to accept a job within his physical limitations; and medical 
evidence that his back was worse in Apr i l , 1985, than in Apr i l , 
1984, the time of the last arrangement of compensation (60 
percent unscheduled permanent partial disability). Those fac
tors do not lead to the majority's conclusion. 

First, a claimant can withdraw f rom the workforce 
even i f he does not consider himself to be "retired." Second, a 
person who withdraws f rom the workforce because of his 
physical condition nonetheless withdraws from the workforce. 
As we held in Karr v. SAIF, 79 Or App 250, 252-53, 719 P2d 35, 
rev den 301 Or 765 (1986): 

"Claimant asserts that he is entitled to time loss, because 
his retirement was not voluntary in that i t was necessitated by 
his physical condition. Whatever the reason, claimant has 
withdrawn from the work force. Temporary total disability is 
awarded for lost wages, see ORS 656.210(1), and a person who 
has withdrawn from the work force has no lost wages. Cut-
right v. Weyerhaeuser Co., supra, 299 Or at 302." 

Third, a claimant who passively awaits a suitable job offer is 
not seeking work. 
238 Chapel of Memories v. Davis 

Finally, I do not agree that the medical evidence sup
ports claimant's decision to cease looking for employment. 
Nothing in the record suggests that he acted on the advice of a 
physician, including the surgeon, in stopping his search for 
work. Although Dr. Smith noted in Apr i l , 1985, that claim-

1 O n l y by giving c l a i m a n t the benefit of the doubt c a n we f i n d that he cont inued to 
look for work unt i l A p r i l , 1985. A t the second hearing, he l isted a n u m b e r of employers 
w i t h w h o m he h a d sought jobs in 1983,1984, a n d 1985. F i v e employers were l i s ted w i t h 
the notat ion "85." I n the first hearing, c l a i m a n t testif ied: 

"Q. T h a t ' s fine. S i n c e A p r i l of 19— well , say, s ince A p r i l of 1985 have you 
been looking for w o r k ? 

" A . No . 

"Q. W h y not? 

" A . 'Cause my back's been bothering me so bad I couldn't . 

"Q. O k a y . A r e you ret ired? 

" A . A m I ret ired? Y e s . 

"Q. A r e you ret ired? I mean — 

" A . No. No, I ' m not ret ired. 

" Q . O k a y . 

" A . No . E x c u s e me. No , I ' m not retired. No . * * * 

"Q. W h e n did you stop looking for work, s i r ? 

" A . O h , I 'd say it was — oh, I don't know. Probably — oh, I don't know, M a y 

or J u n e , someplace in there. 

"Q. O f w h a t y e a r ? 

" A . O f ' 8 4 . 

"Q. So you looked for work a month or two in '84, a n d t h e n just s topped? 

" A . Y e a h . I t seemed l ike — can 1 say m o r e ? " 

T h e topic changed at th i s po int in transcr ipt . 

T h e f irs t referee, whose order was not appealed, found that c l a i m a n t "test i f ied 
that he looked for work one or two mont hs after A p r i l 1984 [the date of the s t ipulated 
Determinat ion O r d e r ] . " C l a i m a n t ' s various s tatements can be reconci led i f he looked 
for work in 1983 a n d 1984 a n d contacted the five employers shown as "85" on the l ist 
at some t ime between J a n u a r y a n d A p r i l , i985. 
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ant's back was "worse," there is no indication that he was not 
well enough to continue to look for light work. Indeed, nearly a 
year after he had ceased to look for work, the first referee 
found that the pre-surgery medical evidence did not establish 
an aggravation of claimant's condition since Apr i l , 1984, when 
he was looking for work. The rejection of claimant's applica
tions for Social Security disability benefits before the surgery 
also suggests that he was not so incapacitated that he could 
not seek employment within the limits his doctors had spec
ified. He ceased looking for work over a year before the surgery 
(using the majority's Apr i l , 1985, date), during a period when 
his then treating physician recommended against surgery and 
before the examining surgeon first suggested the operation. 

In short, claimant's credibility does not dispose of the 
case, as the majority asserts. Even if his testimony is believed, 
the evidence is in conflict on the issue of withdrawal from the 
workforce. In my view, although the question is close, the 
analysis relied upon by the majority is not sufficient to sustain 
claimant's burden to prove T T D . 

262 May 18, 1988 No. 271 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

MOORE, 
Appellant, 

v. 
KAISER P E R M A N E N T E et al, 

Respondents. 
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Appeal f rom Circuit Court, Multnomah County. 

Charles Williamson, Judge Pro Tempore. 

Argued and submitted July 27, 1987. 

Craig D. White, Portland, argued the cause and filed the 
brief for appellant. 

John R. Faust, Jr., Por t l and , argued the cause fo r 
respondents. W i t h him on the brief were Mildred J. Carmack, 
and Schwabe, Williamson, Wyatt , Moore & Roberts, Port
land. 

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

DEITS, J. 

Reversed and remanded. 
264 Moore v. Kaiser Permanente 

D E I T S , J . 

Pla in t i f f in this medical malpractice action appeals 
from a summary judgment for defendant doctors and Kaiser 
Permanente, the professional corporation of which they are 
members. He alleges that he suffered a permanent disabling 
back injury because defendants, who treated h im following an 
on the job injury, were negligent in diagnosing and treating his 
condition and in advising him that he could return to his bus 
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driving job after a period of time off. He argues that he raised 
sufficient issues of material fact to defeat defendants' motion 
for summary judgment. We reverse and remand. 

Defendants moved for summary judgment on the 
basis of their own affidavits stating that they were not negli
gent in their diagnosis and advice and that p l a i n t i f f s return to 
work d id not cause his cond i t ion to worsen. P l a i n t i f f 
responded wi th an affidavit in which he states that his condi
tion was "aggravated" by his return to work and the aff idavit 
of his attorney, filed under ORCP 47E, 1 indicating that he had 
retained an expert who "is available and wil l ing to testify to 
admissible facts which wi l l create issues of fact as to the diag
noses, standard of care and duty of the defendant herein." 

Defendants argue that p l a in t i f f s attorney's aff idavit 
is insufficient to defeat the motion for summary judgment. 
First , they contend that i t does not state, "as the rule 
requires," that p l a in t i f f s unnamed expert has "actually ren
dered an opinion or provided facts." Al though the rule 
requires that the affidavit must be "based on admissible facts 
or opinions obtained f rom a qualified expert," i t does not 
require that the affidavit recite that the expert rendered an 
opinion. The rule's requirement that the affidavit be f i led in 

Cite as 91 Or App 262 (1988) 265 

good fa i th is intended to ensure that there be an expert opin
ion on which i t is based. 

Defendants also contend that the attorney's aff idavit 
is insufficient because i t indicates that an expert w i l l testify 
about "the diagnosis, standard of care and duty," but does not 
state that expert evidence w i l l be provided to controvert 
defendants' evidence on damage and causation, the other 
essential elements of p l a i n t i f f s claim. Rule 47E is designed to 
enable parties to avoid summary judgment on any genuine 
issue of material fact which may or must be proved by expert 
evidence. The rule's purpose, essentially, is to permit a decla
ration by affidavit that evidence wi l l be provided at t r ia l to 
create an issue of fact. I t does not require that the actual 
evidence be furnished to contravene what the moving party 
has shown. Tiedeman v. Radiation Therapy Consultants, 71 Or 
App 668, 693 P2d 1396 (1985), reu'd on other grounds 299 Or 
238, 701 P2d 440 (1985). The affidavit does not have to recite 
on what issues the expert wi l l testify. I t need state only that an 
expert has been retained and is available and wil l ing to testify 
to admissible facts or opinions that would create a question of 
fact. 

However, when, as here, the party enumerates those 
elements on which the unnamed expert w i l l testify, that enu
meration would reasonably lead the defendants and the t r ia l 

1 O R C P 4 7 E states: 

i f a party , in opposing a mot ion for s u m m a r y judgment , is required to prov ide the 
op in ion of an expert to establ ish a genuine issue of mater ia l fact, a n a f f idav i t of the 
party's at torney s tat ing that an u n n a m e d qual i f ied expert has been re ta ined who is 
avai lable a n d wi l l ing to test i fy to admiss ib le facts or op in ions crea t ing a ques t ion 
of fact, wi l l be deemed suff ic ient to controvert the al legations of the m o v i n g p a r t y 
and an adequate basis for the court to deny the mot ion . T h e a f f idav i t s h a l l be 
made in good fa i th based on admiss ib le facts or opinions obta ined f r o m a qual i f i ed 
expert who has actual ly been reta ined by the at torney who is avai lable a n d wi l l ing 
to test i fy a n d who has actual ly rendered a n op in ion or provided facts w h i c h , i f 
revealed by af f idav i t , would be a suf f ic ient basis for deny ing the m o t i o n for 
s u m m a r y judgment ." ( E m p h a s i s supplied.) 
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court to believe that p la in t i f f wi l l not be offering expert testi
mony on the unenumerated elements. We hold that, when a 
party chooses to enumerate the elements on which an expert 
wi l l testify, even though a general assertion would otherwise 
satisfy the rule, the enumeration must give notice of all ele
ments on which the expert may testify. Therefore, i n this case, 
p la in t i f f s attorney's affidavit, alone, is only sufficient to dem
onstrate that there are genuine issues of material fact on the 
issues of diagnosis, standard of care and duty or foreseeability. 

The remaining question is whether the p l a i n t i f f s 
own affidavit is sufficient to establish that a material question 
of fact exists as to the other elements he must prove: causation 
and damages. Defendants contend that p l a in t i f f s own opin
ion that his condition was aggravated by his work is not com
petent evidence on those elements, because they are matters 
on which expert medical evidence is necessary. We cannot say 
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at this juncture, as a matter of law, that expert medical testi
mony would be essential for proof of causation and damages. 
More facts are necessary to assess whether a lay person could 
determine those issues without expert testimony. OEC 702; 
see Getchell u. Mansfield, 260 Or 174, 179, 489 P2d 953 (1971). 
Therefore, p l a i n t i f f s own affidavit, stating that his condition 
was aggravated by his return to work, sufficiently raises issues 
of material fact wi th respect to causation and damages to 
defeat defendants' motion for summary judgment. 

Reversed and remanded. 

350 June 1, 1988 No. 288 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
the Beneficiaries of Mario Scarino, 

Deceased, Claimant. 
SCARINO, 
Petitioner, 

v. 
SAIF CORPORATION, 

Respondent. 
(TP-87002; CA A45358) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted Apr i l 20, 1988. 

Robert K. Udziela, Portland, argued the cause for peti
tioner. W i t h him on the brief was Pozzi, Wilson, Atchison, 
O'Leary & Conboy, Portland. 

Darrell E. Bewley, Assistant Attorney General, Salem, 
argued the cause for respondent. W i t h him on the brief were 
Dave Frohnmayer, Attorney General, and Virginia L . Linder, 
Solicitor General, Salem. 

-655-



Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

RICHARDSON, P. J. 

Reversed and remanded. 

352 Scarino v. SAIF 

R I C H A R D S O N , P. J . 

Petitioner seeks review of a th i rd party distribution 
order of the Workers' Compensation Board. She is the surviv
ing spouse of a worker who died of an occupational disease; 
compensation was paid by SAIF. She was also the personal 
representative of his estate in Washington. As such, she 
brought a wrongful death action in the United States District 
Court for the Western District of Washington against various 
manufacturers and suppliers of the asbestos which caused the 
decedent's disease. After she obtained a judgment of approx
imately $250,000 in that action, she filed a "ratification of 
covenants and disbursement of funds" in the Washington 
probate court, proposing to disburse approximately $97,000 of 
the damages to herself and approximately $16,000 to each of 
the decedent's adult children. Petitioner is a "beneficiary" 
under the Oregon Workers' Compensation Law; the parties 
agree that the adult children are not. ORS 656.005(2); ORS 
656.005(5). However, all four are "beneficiaries" of the wrong
ful death action. RCW 4.20.020. The issue is whether the base 
amount for calculating the share of the judgment to which 
SAIF is entitled under ORS 656.593 should or should not 
include the damages allocated to the children. The Board 
concluded that it should. We reverse. 

ORS 656.580 provides: 
"(1) The worker or beneficiaries of the worker, as the 

case may be, shall be paid the benefits provided by ORS 
656.001 to 656.794 in the same manner and to the same extent 
as if no right of action existed against the employer or third 
party, until damages are recovered from such employer or 
third party. 

"(2) The paying agency has a lien against the cause of 
action as provided by ORS 656.591 or 656.593, which lien 
shall be preferred to all claims except the cost of recovering 
such damages." 

ORS 656.593(1) provides, as pertinent: 

" I f the worker or the beneficiaries of the worker elect to 
recover damages from the employer or third person, notice of 
such election shall be given the paying agency by personal 
service or by registered or certified mail. The paying agency 
likewise shall be given notice of the name of the court in which 
such action is brought, and a return showing service of such 

Cite as 91 Or App 350 (1988) 353 

notice on the paying agency shall be filed with the clerk of the 
court, but shall not be a part of the record except to give notice 
to the defendant of the lien of the paying agency, as provided 
in this section. The proceeds of any damages recovered from 
an employer or third person by the worker or beneficiaries 
shall be subject to a lien of the paying agency for its share of 
the proceeds as set forth in this section * * *." 
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Petitioner argues, inter alia:] 

"[U]nder Washington law, while the right to bring an action 
for wrongful death vests in t he personal representative, bene
fits of such an action belong to persons designated in the 
statute as beneficiaries, and the personal representative is 
merely the statutory agent or trustee acting in favor of the 
designated statutory beneficiaries * * *. 

"[Petitioner] is the sole statutory beneficiary, under 
Oregon's Workers' Compensation Law, to benefits payable by 
SAIF. Thus, only her share o f the proceeds of the third party 
judgment is subject to SAIF's lien. The Board erred in dis
tributing to SAIF a portion o f the third party judgment that 
was obtained for the benefit o f [decedent's] grown children, 
who are beneficiaries under the probate laws of the State of 
Washington, but are not beneficiaries under Oregon's Work
ers' Compensation Law." 

SAIF argues that its lien under ORS 656.580(2) is not 
against the proceeds received by a particular beneficiary, "but 
against the cause of action." That argument is premised on 
less than al l of the relevant s ta tutory language. ORS 
656.580(2) gives SAIF a "lien against the cause of action as 
provided by ORS 656.591 or 656.593." (Emphasis supplied.) 
ORS 656.593(1) provides that the "proceeds of any damages 
recovered from an employer or thi rd person by the worker or 
354 Scaring v. SAIF 

beneficiaries shall be subject to a lien of the paying agency." 
(Emphasis supplied.) 

SAIF also makes a related contention: 
"The total of the proceeds recovered from the third party is 
subject to the lien, and no part of that recovery can be allo
cated to persons outside of the workers' compensation system 
to defeat the lien or any part of i t . " 

SAIF relies on SAIF v. Cowart, 65 Or App 733, 738, 672 P2d 
389 (1983), where we agreed wi th the argument that the "stat
utory scheme does not authorize dist ribution of any portion of 
a claimant's recovery to a party who, like claimant's wife, has a 
separate claim outside the workers' compensation system." 
(Emphasis supplied; footnote omitted.) 

In Cowart, the worker and his wife brought an action 
against a th i rd party tortfeasor, stating separate claims for his 
personal injuries and for her loss of consortium. They sought 
and obtained SAIF's approval of a $65,000 settlement. See 
ORS 656.587. When the approval was sought and given, i t was 
understood by the parties that the entire amount of the pro
posed settlement was for the husband's claim. 65 Or App at 
736-37. However, he and his wife, together wi th their attor
neys, later decided to "allocate" $15,000 of the settlement to 
the wife's claim. 

1 A m o n g her other arguments is that the " B o a r d wrongly asserted jur i sd ic t ion 
over proceeds of an estate in W a s h i n g t o n " and: 

" T h e B o a r d , rejecting [petitioner's] posit ion below, wrongfully asserted that 
because the ' R a t i f i c a t i o n ' filed by [pet it ioner] in the Probate C o u r t in Wash ing ton 
was not a ' f inal order' of the W a s h i n g t o n C o u r t , but merely her 'desire' to disburse 
the funds in a part icu lar fashion, it was not usurping the decis ion of the W a s h 
ington Probate C o u r t . T h e B o a r d was wrong, in that pursuant to W a s h i n g t o n 
L a w . absent objection w i t h i n 30 days, a proposed d is tr ibut ion by the persona] 
representative of a n estate becomes the f ina l order of the Probate C o u r t , w i thout 
necessity of the entry of a decree. Sec H C W 11 .(i8.110." 

T h e grounds for our disposit ion make it unnecessary for us to reach that argument, 
and we expresslv do not. 
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There are many differences between this case and 
Cowart. The most salient is that, here, what petitioner did was 
analogous to what we said that the claimant in Cowart could 
have done but did not: 

"(T]he parties agreed to a settlement of claimant's cause of 
action for $65,000; he thereafter attempted to change the 
agreement. Separate provision could have been made for 
claimant's wife's claim for loss of consortium prior to the time 
claimant sought SAIF's approval of the settlement, but it was 
not. Claimant's unilateral decision that $15,000 of the pro
ceeds be allocated to her claim came too late." 65 Or App at 
738. (Emphasis supplied.) 

Under the Washington wrongful death law, RCW 
4.20.010 et seq, an action may be maintained by a personal 
representative for the benefit of various persons, including the 
spouse and children of the decedent. Petitioner was the per
sonal representative as well as a beneficiary of the action. 

Cite as 91 Or App 350 (1988) 355 

However, it was only in the latter capacity that she could 
obtain any personal recovery through the action, and she did 
not do that unt i l , as p la in t i f f and personal representative, she 
allocated or disbursed the proceeds of the judgment to herself 
and the other beneficiaries of t he action. 

This case is the converse of Cowart. The claimant 
there sought to divert part of the already ascertained and 
approved amount of the set tlement to his wife. Here, peti
tioner had obtained no recovery, and her share of the tort 
judgment was not ascertained unti l the children's shares of 
the damages were simultaneously allotted. Those shares were 
never part of her recovery.2 

We agree with petitioner's argument, and we con
clude that SAIF erred by including the children's damages in 
the th i rd party distribution calculation. Petitioner asks that 
the th i rd party distribution order which she proposed "should 
be ordered by this Court." We consider the more appropriate 
disposit ion to be for the Board to make the distribution deter
mination on remand. 

Reversed and remanded. 

2 W h e t h e r our reasoning reaches beyond the wrongful death act ion context is a 
question that we need not now decide. Wo note, however, that the d i s t inc t ion we have 
made is not an inv i tat ion to gamesmansh ip , nor is there any basis for bel ieving that 
gamesmansh ip occurred here. Indeed, a personal representative who brings a wrongful 
death act ion is a trustee for the benef ic iaries of the act ion, see Gray v. Goodson, 61 
W a s h 2d .'H9, 378 P 2 d 413 (1963), and has a duty to devise a proper appor t ionment of 
the damages among them. 
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374 June 1, 1988 No. 291 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

I n the Matter of the Compensation of 
Terry L . Hunter, Claimant. 

H U N T E R , 
Petitioner, 

v. 
T E L E D Y N E W A H C H A N G et al, 

Respondents. 
(WCB No. 84-13275; CA A39205) 

On remand from the Oregon Supreme Court, Hunter v. 
Teledyne Wah Chang, 305 Or 466, 752 P2d 311 (1988). 

Judicial Review from Workers' Compensation Board. 

Submitted on remand May 3, 1988. 

James L . Edmunson and Malagon & Moore, Eugene, for 
petitioner. 

Bradley R. Scheminske and Davis, Bostwick, Scheminske 
& Lyons, Portland, for respondents. 

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

N E W M A N , J. 

Aff i rmed. 
376 Hunter v. Teledyne Wah Chang 

N E W M A N , J . 

The Supreme Court, 305 Or 466, 752 P2d 311 (1988), 
reversed and remanded for reconsideration our decision, 88 Or 
App 282, 745 P2d 427 (1987), in the light of Georgia-Pacific v. 
Hughes, 305 Or 286, 751 P2d 775 (1988). We af f i rm. 

In Hughes, the Supreme Court held that we erred in 
reinstating a penalty for the employer's failure, pending 
appeal, to pay interim compensation that had been calculated 
on the f u l l amount of interim compensation that had been 
awarded, even though the award was for a period that included 
time during which the claimant was working. The Supreme 
Court reasoned that "compensation cannot be paid when 
there is no basis upon which to calculate i t , " 305 Or at 294, and 
that, under Bono v. SAIF, 298 Or 405, 692 P2d 606 (1984), 
there was no basis for an award of interim compensation for 
the period during which the claimant was working. Accord
ingly, the Supreme Court held that the part of the award of 
interim compensation for a period when he was working was 
"never due" under ORS 656.262(10) and, therefore, that the 
employer should not have been assessed a penalty for failure 
to pay i t pending appeal. ORS 656.313(1).' 

Applying the Supreme Court's reasoning here, there 
was "no basis upon which to calculate" the award of interim 

1 In Hughes, the Supreme Court confirmed that an award of interim compensa
tion that is "due" must be paid pending appeal. O R S 656.313(1). The claimant there 
did not seek review of the Board's order which had reduced the interim compensation 
to cover only the period when the claimant was not working. 
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compensation to claimant, who never ceased working. G'eor-
gia-Pacific v. Hughes, supra, 305 Or at 294. Accordingly, the 
award was "never due" and was not "compensation" wi thin 
the meaning of ORS 656.313. 

Aff i rmed. 

No. 293 June 1, 1988 381 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Thomas E. DeSylvia, Claimant. 

DeSYLVIA, 
Petitioner, 

u. 
M U L T N O M A H COUNTY 

SCHOOL D I S T R I C T #40 et al, 
Respondents. 

(WCB 84-13344, 82-11158; CA A41813) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted October 9, 1987. 

James L. Edmunson, Eugene, argued the cause for peti
tioner. W i t h him on the brief was Karen M . Werner, Eugene. 

Randy G. Rice, Portland, argued the cause and filed the 
brief for respondents Multnomah County School District #40, 
and EB1 Companies. 

No appearance for respondent SAIF Corporation. 

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

DEITS, J. 

Aff i rmed. 
Cite as 91 Or App 381 (1988) 383 

D E I T S , J . 

Claimant seeks review of an order of the Worker's 
Compensation Board that EBI , and not SAIF1, is responsible 
for claimant's elbow condition. On de novo review, we af f i rm. 

Claimant has been a coach and physical education 
teacher lor employer since 1965. In 1966, he severely dislo
cated his right elbow. After surgery, the claim was closed wi th 
an award of 20 percent permanent disability to be paid by 
SAIF's predecessor. In 1977, claimant injured his upper back 
during a football dr i l l . As a result, he suffered back pain which 
radiated to the right hand, with right arm numbness. SAIF 
accepted t he claim as nondisabling, and claimant was found to 
be medically stationary, without impairment, in November, 
1977. EBI was the insurer when, on August 1, 1982, he was 
again injured during a football practice, experiencing back and 
neck pain with right arm numbness. X-rays revealed degener
ative arthrosis of the elbow; Dr. McNeil l , his treating physi
cian, diagnosed ulnar nerve entrapment and recommended 
s u r g e r y - -660-



On November 6, 1982, six days before the scheduled 
surgery, claimant injured his back when he fell during a dem
onstration in a wrestling class. He reported pain in his right 
hand, elbow and shoulder. X-rays were taken, and McNei l l 
concluded that there had been "no acute change in his elbow." 
This injury was accepted as nondisabling. On November 22, 
McNei l l performed a neurolysis of the ulnar nerve at the right 
elbow, moving the ulnar nerve anteriorly. The Board agreed 
with the referee's determination that SAIF, and not E B I , is 
responsible for the elbow condition, because the sole cause of 
the need for surgery was degenerative changes related to the 
1966 injury. Claimant argues that the Board erred, because 
the 1982 injuries produced additional injury to the nerve. 

Claimant relies on the "presumption" that, when 
there are multiple accepted injuries involving the same body 
part, the last, injury contributed independently to the condi
tion. See Industrial Indemnity Co. v. Kearna, 70 Or Ap 583, 690 
P2d 1068 (1984). The evidence shows that neither 1982 injury 
contributed to a worsening of the underlying elbow condition. 
The medical reports after both injuries show no change to the 
elbow as" a result. After the August accident, McNeil l diag
nosed ulnar nerve entrapment, and that diagnosis did not 

384 DeSylvia v. Multnomah County School Dist. #40 

change after the November wrestling accident. At that time, 
McNei l l reported no change in the elbow and noted a contu
sion to the right elbow, with a prognosis that the injury was 
"self- l imit ing" and that recovery should be uneventful. 

In addition, the evidence shows that claimant, had 
experienced the same problems wi th his elbow and hand 
before the 1982 incidents. McNeil l indicated that claimant 
had reported limited motion of his elbow since the 1966 injury 
and had modified his activities as a result. He had also com
plained of numbness, tingling and weakness in his right hand 
beginning in June, before the August incident. He also made 
similar complaints regarding the arm and hand after the 1977 
injury. 

Claimant relies on the testimony of Dr. Long, who 
evaluated his medical progress in December, 1983. Long testi
fied that the 1982 injuries did contribute "something" to the 
underlying condition. Although McNeil l 's 1982 report was. 
ambiguous regarding the contribution of the subsequent inju
ries to claimant's elbow problem, his later reports clarified the 
ambiguity and concluded that the nerve entrapment was a 
result of the original injury. We find that conclusion more 
persuasive than Long's in the light of McNeill 's ongoing treat
ment of claimant. 

Aff i rmed. 
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362 March 29, 1988 No. 29 

IN T H E S U P R E M E C O U R T OF T H E 
S T A T E OF O R E G O N 

S E I B E L , 
Petitioner on Review/ 

Cross-Respondent on Review, 
v. 

L I B E R T Y H O M E S , INC., 
Respondent on Review/ 

Cross-Petitioner on Review. 

( T C 82-1214; CA A38803; SC S34101, S34152) 

In Banc 
On review from the Court of Appeals.* 

Argued and submitted October 6, 1987. 

James L . Francesconi of Francesconi & Cash, P.C., Port
land, filed a petition for review and appeared on behalf of 
petitioner. 

G. Kenneth Shiroishi of Dunn, Carney, Allen, Higgins & 
Tongue, Portland, filed a cross-petition for review and 
appeared on behalf of cross-petitioner. 

L I N D E , J . 

The decision of the Court of Appeals is affirmed in part and 
reversed in part, and the judgment of the circuit court is 
affirmed. 

Peterson, C. J . , concurred in part and dissented in part and 
filed an opinion, in which Jones and Gillette, J J . , joined. 

* On appeal from a judgment of the circuit court for Yamhill County, Honorable 
H. W. Devlin, Judge. 85 Or App 2fil. 7.36 P2d 578 (1987). 

364 Seibel v. Liberty Homes, Inc. 

L I N D E , J . 

Defendant discharged plaintiff from a light duty job 
that it gave him after he claimed workers' compensation for 
permanent total disability following an industrial injury. 
Plaintiff won a jury verdict for damages for breach of an 
employment contract. On appeal, the Court of Appeals 
rejected defendant's assertion that there was no evidence of a 
permanent or "lifetime" employment contract, but the court 
agreed with defendant that the verdict should be reduced by 
the amount of social security disability benefits that plaintiff 
had received and would receive until September 1, 1988, his 
projected normal retirement date. Seibel v. Liberty Homes, 
Inc., 85 Or App 261, 736 P2d 578 (1987). Each party petitioned 
this court to review the ruling adverse to its position. We 
affirm the ruling that the jury could find breach of a contract 
of permanent employment, but we reverse the order of remand 
to offset social security disability benefits. 

It would serve little purpose to quote the evidence in 
detail. Briefly, the disputed terms on which plaintiff was 
employed emerged from a hearing before a referee considering 
plaintiffs workers' compensation claim. A determination 
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order had awarded benefits based on 25 percent unscheduled 
disability from a low-back injury, and plaintiff claimed that he 
was entitled to permanent total disability benefits. 

At the hearing, defendant's production manager tes
tified that defendant had light work available that plaintiff 
could perform, primarily driving a forklift. When asked 
whether "this job that's available for Mr. Seibel, at this time, 
is a permanent job," the manager answered: "as long as we 
have production to run." When plaintiff, in turn, was asked 
whether he would take the type of job that the manager 
described, he answered that if he could work within his limita
tions and do no heavy lifting, he "would give it a good try." 
Plaintiff s compensation award eventually was increased to 40 
percent disability. 

P la int i f f returned to work for defendant on 
November 27,1978. Defendant discharged him on January 26, 
1979, on grounds that he did not perform assigned tasks and 
that other workers complained that he delayed production on 
which their pay was based, and the present action followed. 

Cite as 305 Or 362 (1988) 365 

Defendant argued that its production manager's 
statement "as long as we have production to run" meant that a 
light duty job would exist, not that it would be promised to 
plaintiff until he retired. The statement could be so under
stood. But a jury also could find that plaintiff reasonably 
understood the statement as an assurance that he could return 
to employment as long as the work he was able to do was 
needed. Plaintiff was 55 years old at the time, so an inference 
that the job would last until plaintiffs normal retirement was 
not unreasonable. We agree with the Court of Appeals that 
there was some evidence to support the verdict. 

Once plaintiffs contract of employment is found to 
have been breached, however, we do not agree with the court's 
decision that the amount of the judgment should be reduced 
by sums that plaintiff later received in social security dis
ability benefits. 

Plaintiff applied for disability payments in 1982 and 
was awarded benefits from and after January 1981. This fact 
surfaced only late in the trial in a conference in the judge's 
chambers. The parties disputed whether it should be admitted 
into evidence, defendant arguing that it was evidence support
ing his defense that plaintiff could not do the work, and plain
tiff arguing that it was inadmissible evidence of a "collateral 
source." The court admitted the evidence but instructed the 
jury not to take it into account in fixing plaintiffs damages, if 
any; the adjustment would be made by the court. There was no 
objection to this procedure. After the verdict, however, the 
court decided that the social security disability benefits should 
not be deducted from damages and denied defendant's motion 
to do so. 

The remaining issue, therefore, is the purely legal 
question whether disability benefits under the social security 
program reduce the liability of an employer who breaches an 
employment contract. Insofar as there might be an apparent 
inconsistency between the character of "disability" benefits 
and the employee's claim that he was able to perform the 
"light duty" job that he was promised, the jury heard that 
evidence and decided the issue against the employer. 
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Whether such payments are to reduce an employer's 
liability for wrongfully discharging a worker properly depends 
on the source of the benefits. As a matter only of the common 

366 Seibel v. Liberty Homes, Inc. 

law of contracts, liability with respect to economic damages 
would be reduced if the discharged employee finds another job, 
see Bramhall v. ICN Medical Laboratories, Inc., 284 Or 279, 
586 P2d 1113 (1978), Restatement (Second) Contracts § 347 
(1979), but statutory benefits often have other characteristics 
and reflect other policies than the common law of contracts.1 

The Court of Appeals reduced the employer's liability 
on the basis of a single precedent, United Protective Workers 
v. Ford Motor Co., 223 F2d 49 (7th Cir 1955). In that case, an 
employee's discharge was found to have violated a collective 
bargaining agreement, and the trial court awarded damages 
equal to his wages if he had not been discharged. The appellate 
court observed that if the employer had committed a tort, it 
could not reduce its liability by any compensation the plaintiff 
might receive from a third party, but the court thought the 
rule was otherwise when the discharge was a breach of con
tract. It explained the distinction on the theory that the tort 
rule "has a flavor of punitive damages," while in the case 
before the court, although the employer had breached the 
contract, "it [was] not a wrongdoer in the tort sense." Id. at 54. 

Plaintiff attempts to distinguish United Protective 
Workers by drawing a distinction between social security 
retirement and disability benefits. Unless we were persuaded 
by that distinction, we might feel constrained to follow United 
Protective Workers, had that decision purported to rest on an 
interpretation of the Social Security Act. But United Protec
tive Workers did not purport to be so based. Rather, the 
federal court applied what it took to be the common-law con
tract rule of damages or, more precisely, the federal law of 
labor agreements under section 301 of the National Labor 
Relations Act rather than the common law of any state. 

We are not persuaded, however, that the effect of 
payments from a public benefit program on an employer's 
liability for a wrongful discharge depends on whether the dis
charge is wrongful as a breach of contract or for some other 
Cite as 305 Or 362 (1988) 367 

reason. That distinction ordinarily has nothing to do with the 
purposes of such programs. The position urged by defendant 
and accepted by the Court of Appeals would disregard public 
compensation in computing damages if the employer wrong
fully and tortiously discharges a worker from at-will employ
ment but not if the employer has actually promised the worker 
a long-term or permanent job. 

The distinction finds no support in the policy consid
erations implicit in public benefit programs such as the social 
security disability program involved here. Whether the stat
utory benefit to a discharged worker should reduce the cost to 

1 Defendant also quotes and the Court of Appeals cites Timberline Equip, v. St. 
Paul Fire and Mar. Ins.. 281 Or 639, 646, 576 P2d 1244, 1248 (1978), for the general 
proposition that "[w]hen a contract is breached the injured party is entitled to receive 
what he would have if there had been no breach; he is not entitled to receive more." 
Timberline was a dispute about interpretation of a liability insurance policy; the 
quoted sentence had nothing to do with compensation or any other measure of 
damages. 
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the employer of choosing to breach the employment contract 
is properly an interpretation of the statutory policy. In fact, 
statutes rarely address the point explicitly, so that court deci
sions referring only in general terms to a statutory policy "to 
alleviate the distress of unemployment," see Century Papers, 
Inc. v. Perrino, 551 SW2d 507 (Tex Civ App 1977) (citing 
other cases), have been criticized for hiding the "opacity" of 
legislative purposes behind a "rhetorical flourish." Fleming, 
The Collateral Source Rule and Contract Damages, 71 Calif L 
Rev 56, 79-80 (1983). But the opacity is not impenetrable. 

Social benefit payments to adults before normal 
retirement age ordinarily are a substitute for income usually 
earned from some private or public employer. Income from 
employment is the norm, and support from social funds such 
as unemployment compensation, disability benefits or welfare 
is intended as an exceptional replacement. Of course, plain
t i f fs discharge did not cause his disability, but had he 
remained employed, as defendant promised, he would not 
have been eligible for disability benefits. If this replacement 
income from a public benefit program is subtracted from an 
employer's liability for wrongfully discharging a worker, the 
employer may calculate that paying only the difference 
between the worker's wages and the substituted social benefits 
is the more profitable choice for the enterprise, but its gain 
comes at the cost of whoever finances the social program. 

Of course, the social program may pay the benefits in 
any event, whether or not the employer's liability is reduced 
by the amount of the benefits, if the program either does not 
provide for recapturing the benefits or administrators have 
not moved to do so when the wrongful discharge claim is tried. 
368 Seibel v. Liberty Homes, Inc. 

As between the employee and the agency, this may give rise to 
a question whether an employee in plaintiffs situation may 
end up with more than his due; but that problem can arise in 
other three-cornered financial relationships. Seen from the 
perspective of the employer, subtracting benefits paid to a 
discharged worker from the employer's contractual liability to 
that extent reduces the employer's incentive to perform its 
contract and to keep the worker employed rather than on 
public welfare or other benefits. 

We doubt that legislators enacting such programs 
mean to adopt the theory that it may be economically more 
efficient to breach an employment contract and pay damages 
when the cost of such "efficient" breaches falls on a social 
benefit program. We also doubt that they meant a liability-
reducing effect of social benefits to depend on whether the 
discharge violates a statute, a contractual promise, or tort law. 
The effect will be inconsistent with the assumptions underly
ing the replacement income, unless that program is funded 
only by the employer or there is evidence of a contrary legisla
tive policy. 

Social security is funded by payroll taxes on employ
ers and employees. We do not lay down a single rule for all 
programs. For instance, the Wisconsin Supreme Court let an 
employer offset unemployment compensation against 
damages for breach of an employment contract because the 
employer would ultimately bear the cost through an increased 
tax rate. Dehnart v. Waukesha Brewing Co., 21 Wis 2d 583, 
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124 NW2d 664, 671 (1963). But compare, e.g., Rutzen v. 
Monroe Cty Long Term Care Program, 104 Misc 2d 1000, 429 
N Y S 2d 863, 865-66 (Sup Ct 1980), quoting Labor Board v. 
Gullett Gin Co., 340 US 361, 364, 71 S Ct 337, 95 L E d 337 
(1951) (no offset for unemployment benefits); Brown v. A.J. 
Gerrard Mfg. Co., 715 F2d 1549 (11th Cir 1983); Green Forest 
Public Schools v. Herrington, 287 Ark 43, 696 SW2d 714 
(1985); Lambert v. Equinox House, Inc., 126 Vt 229, 227 A2d 
403 (1967) (same). Moreover, programs differ in the speed and 
finality of their benefit determinations. Some potential claims 
may not even have been filed by the time the worker's case 
against the employer is tried, or a claim may have been 
accepted at one level only to be later rejected at a higher level, 
or it may have been rejected and appealed, or benefits may be 
redefined or recalculated. These exigencies of social benefit 

Cite as 305 Or 362 (1988) 369 

administration should play no role in the employer's liability 
for wrongfully discharging an employee. A trial of the 
employee's contract action should not be turned into a trial of 
the employee's potential claims for benefits from some admin
istrative program, nor should the outcome depend simply on 
whatever cash benefits happen to have been paid before the 
trial. 

It is argued that to disregard payments of social bene
fits in the action against the employer gives a successful plain
tiff an unjustified windfall. But whether to save or recapture 
those costs is properly an issue between the provider of the 
benefits and its beneficiaries, a policy choice in the design of 
the program. Absence of a recoupment provision does not help 
the employer who causes the costs by improperly terminating 
the employee's regular source of compensation. See Rutzen, 
supra, 429 N Y S 2d at 866; Note, Mitigation of Damages by 
Social Welfare Benefits, 48 B U L Rev 271, 280-82 (1968). 

The Legislative Assembly recently enacted that civil 
damages for bodily injury or death may be reduced by benefits 
received from someone other than the party who is to pay the 
damages, with exceptions that include "(d) Retirement, dis
ability and pension plan benefits, and federal social security 
benefits." ORS 18.580. The statute does not directly apply, 
but our holding today is consistent with its policy toward the 
treatment of benefits replacing economic loss. 

For the foregoing reasons, we conclude that the cir
cuit court was right not to reduce plaintiffs damages by the 
amount of his social security disability benefits. 

The decision of the Court of Appeals is affirmed in 
part and reversed in part, and the judgment of the circuit court 
is affirmed. 

P E T E R S O N , C . J . , concurring in part and dissent
ing in part. 

Only by indulging in the most liberal interpretation 
of the evidence can it be said that there was sufficient evidence 
from which a jury could find that a contract for lifetime 
employment existed between the plaintiff and the defendant. 
Because the plaintiff is entitled to a liberal interpretation of 
the evidence, I concur with the majority on this issue. I dissent 
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370 Seibel v. Liberty Homes, Inc. 

from the majority's conclusion that social security disability 
benefits should not be offset. 

The issue is whether the plaintiffs award for breach 
of the employment contract should be reduced by sums that 
the plaintiff received in social security disability benefits. The 
plaintiff applied for disability payments in 1982 and was 
awarded benefits from and after January 1981. 

The record shows that at the time of trial the plaintiff 
was receiving social security benefits for disability under 42 
U S C § 423(d)(1), which provides: 

"The term 'disability' means— 

"(A) inability to engage in any substantial gainful activ
ity by reason of any medically determinable physical or men
tal impairment which can be expected to result in death or 
which has lasted or can be expected to last for a continuous 
period of not less than 12 months * * *." 

20 C F R § 404.1505(a) defines "disability" as follows: 
"The law defines disability as the inability to do any sub

stantial gainful activity by reason of any medically determina
ble physical or mental impairment which can be expected to 
result in death or which has lasted or can be expected to last 
for a continuous period of not less than 12 months. To meet 
this definition, you must have a severe impairment, which 
makes you unable to do your previous work or any other 
substantial gainful activity which exists in the national econ
omy. " (Emphasis added.) 

The evaluation of a disability claim is controlled by 
20 C F R § 404.1520, which in part provides: 

"(a) Steps in evaluating disability. We consider all mate
rial facts to determine whether you are disabled. If you are 
doing substantial gainful activity, we will determine that you 
are not disabled. * * *. 

"(b) If you are working. If you are working and the work 
you are doing is substantial gainful activity, we will find that 
you are not disabled regardless of your medical condition or 
your age, education, and work experience. 

" * * • * * 

"(e) Your impairment(s) must prevent you from doing 
past relevant work. * * *." 

Cite as 305 Or 362 (1988) 371 

"(f) Your impairment(s) must prevent you from doing 
any other work. * * *." (Emphasis added.) 

At trial of the instant case, the social security issue 
arose in this manner. Near the end of the case, the plaintiffs 
attorney, in a chambers conference, volunteered that the 
plaintiff was receiving social security disability benefits. A 
discussion ensued concerning whether the evidence was 
admissible. The defendant's attorney asserted that the evi
dence supported his defense that the plaintiff was unable to 
work and was admissible. The plaintiffs attorney argued that 
the evidence was inadmissible "as a collateral source." The 
court ruled that the evidence would be admitted. 

On the question of whether the disability benefits 
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received could be used to reduce the plaintiffs damages, the 
court instructed the jury: 

"Now, you have heard testimony in this case about the 
plaintiffs Social Security benefits and what he's received 
therefrom, and what he may receive therefrom. However, 
now, if you find the plaintiff is entitled to recover, you should 
determine what his total damages were under the test or meas
ure that I just gave you without any reduction for Social 
Security benefits received or to be received. The Court will 
adjust your award to allow for such benefits."1 

Following the return of the verdict for the plaintiff, 
the defendant moved the court for an order reducing the 
damages "by the amount of benefits plaintiff has received in 
the form of Social Security Disability payments and the 
amount he will receive in the future of such disability pay
ments." The motion was denied. This appeal followed. 

As a general rule, recovery of damages for tortious 
injury is intended to restore the injured party to the position 
enjoyed before the injury or to compensate the injured party 
372 Seibel v. Liberty Homes, Inc. 

for the loss. See, e.g., United Engine Parts v. Reid, 283 Or 421, 
584 P2d 275 (1978). Recovery for breach of contract is 
intended to put the plaintiff in the position he or she would 
have been had there been no breach. See, e.g., Timberline 
Equip v. St. Paul Fire and Mar. Ins., 281 Or 639, 646, 576 P2d 
1244 (1978). 

This action is for breach of an employment contract. 
Damages in such cases generally are measured by the accrued 
wages to the time of trial plus the present value of the total 
future lost wages for the unexpired term of the employment 
term, less amounts actually earned in other employment or 
amounts which could have been earned in other employment 
by the exercise of reasonable effort. Bramhall v. ICN Medical 
Laboratories, Inc., 284 Or 279, 286-87, 586 P2d 1113 (1978); 5 
Corbin on Contracts 514-518, § 1095 (1964). Under this rule, 
had the plaintiff obtained other employment, the earnings 
from that employment would be deducted from the amounts 
otherwise payable under the contract. 

The majority errs in holding that damages for breach 
of an employment agreement should not be reduced by the 
amount of social security disability benefits received by the 
plaintiff. 

We start with the premise that in an action for breach 
of contract the plaintiff is entitled to be made whole; he is 
entitled to be put in as good a position as he would be had the 
contract been performed. Consistent with this rule, earnings 
from other employment are deductible from the amount 
promised to the plaintiff. Whether viewed as an avoidable 
consequence or as mitigation of damages, that is the rule. 

In this case, if no deduction is made from the award, 
1 The better practice would be for the jury to decide all damage questions under 

appropriate instructions. As the trial court ruefully observed near the end of the case, 

"See, you are putting me in a hell of a bind. You are throwing this at me right now. 
I've got to make a quick decision. I don't like that." 

The record suggests that the source of the court's instruction was a handwritten 
requested instruction by one of the attorneys. (The handwritten requested instruction 
is not in the trial court file.) In any event, the instruction was given, the procedure 
described was followed, no objection was made to the procedure and no exception was 
taken to the instruction. 
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the plaintiff will be made whole and then some, the "then 
some" being the amount of the social security disability bene
fits. 

I am persuaded that an offset should be made for 
social security disabiity benefits. If the disability payments 
are not deducted, the plaintiff will receive a double recovery 
and will be placed in a better position than had the contract 
been performed. See United Protective Workers v. Ford Motor 
Co., 223 F2d 49 (7th Cir 1955). The regulations quoted above 
make it clear that if the plaintiff had been working for the 
Cite as 305 Or 362 (1988) 373 

defendant, he would not have been entitled to the social 
security disability benefits.2 Had the plaintiff, after breach of 
the contract by the defendant, become disabled and unable to 
work, he would not have been entitled to receive payment 
from the defendant after the date of disability.3 

Even allowing an offset, the plaintiff will be made 
whole. The plaintiff is put in the position he would have been 
had the contract been performed. The law's interest in pre
venting double payment is met, and not unfairly. The law's 
interest in full compensation is met, and not unfairly. 

The collateral source rule, not referred to by name in 
the majority opinion, is an exception to the general principles 
that hold that the plaintiff is entitled to be compensated for 
his or her actual loss and no more. The reasoning is that the 
defendant, in acting tortiously and causing injury, is a "wrong
doer" and should not reap the benefits of or be credited with 
money or services received as a result of the injury from sources 
other than the wrongdoer. Reinan v. Pacific Motor Trucking 
Co., 270 Or 208, 213,527 P2d 256 (1974); Cary v. Burns, 169 Or 
24, 28-9, 127 P2d 126 (1942). 

Heretofore this court has applied the collateral 
source rule only in the tort context. See e.g. Reinan v. Pacific 
Motor Trucking Co., 270 Or at 213; Peterson v. State Farm Ins. 
Co., 238 Or 106, 114-15, 393 P2d 651 (1964); Cary v. Burns, 
supra. That is because application in the context of contracts 
is inconsistent with the rationale for the rule. As stated above, 
in an action for breach of contract, the law aims to place the 
party injured by the breach in the position he or she would 
have been had the other party performed by means of a judg
ment for money. He or she is not entitled to receive more. 
374 Seibel v. Liberty Homes, Inc. 

Timberline Equip v. St. Paul Fire and Mar. Ins., supra, 281 Or 
at 646; Selman v. Shirley, 161 Or 582, 91 P2d 312 (1939). 

Note the emphasized language: benefits "received as 
a result of an injury from sources other than the wrongdoer." 
In tort cases, the defendant will not be credited for benefits 

2 1 emphasize that this case involves social security disability benefits. Whether 
the same result would apply to social security retirement benefits or unemployment 
compensation benefits is not involved in this case. 

3 The editors of Restatement (Second) Contracts give this example: 

"On April 1, A and B make a personal service contract under which A is to 
employ B for six months beginning July 1 and B is to work for A during that 
period. On May 1, B repudiates the contract. On August 1, B falls ill and is unable 
to perform the contract for the remainder of the period. A can only recover 
damages based on his loss during the month of July since his loss during subse
quent months was not caused by B's breach. * * *" 

Id., § 347, illustration 15 at 117. 
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received from other sources as a result of an injury from other 
sources. (This premise is carried into newly enacted ORS 
18.580. It uses the phrase "when * * * the party awarded 
damages * * * received benefits for the injury * * * other than 
from the party who is to pay the damages * * *.") The dis
ability benefits were not received "as a result" of the defen
dant's breach of contract. The collateral source rule isn't a 
player in this case. 

The majority states: 
"We are not persuaded, however, that the effect of pay

ments from a public benefit program on an employer's lia
bility for a wrongful discharge depends on whether the 
discharge is wrongful as a breach of contract or for some other 
reason." 

305 Or at 366 (1988). Wrongful conduct is the reason we have 
previously given for not allowing an offset for other benefits 
received. Why does the majority depart from that reasoning? 

The majority goes on to say that whether the benefit 
"should reduce the cost to the employer of choosing to breach 
the employment contract is properly an interpretation of the 
statutory policy." 305 Or at 367 (1988). If anything is clear 
from the social security legislation quoted above, it is that a 
worker should not, at the same time, receive compensation for 
working and compensation for social security disability bene
fits. 

The majority also opines: 
"Seen from the perspective of the employer, subtracting bene
fits paid to a discharged worker from the employer's contrac
tual liability to that extent reduces the employer's incentive to 
perform its contract and to keep the worker employed rather 
than on public welfare or other benefits." 

305 Or at (1988). The majority refers to the fact that "it 
may be economically more efficient to breach an employment 
contract and pay damages when the cost of such 'efficient' 
breaches falls on a social benefit program." 305 Or at 
Cite as 305 Or 362 (1988) 375 

(1988). Those may be pertinent comments in another case, but 
they do not apply here. 

This is not a case where the employer's breach foisted 
anything onto the social security disability program. The ben
efits were not paid because of the breach. Indeed, the pos
sibility of such benefits being paid was not contemplated by 
the employer. 

This is a case in which the integrity of the judicial 
system should be considered. The plaintiff claimed damages 
from the defendant on the theory that he was "ready, willing 
and able to perform the contract." It is clear from the social 
security regulations that the premise for his receipt of dis
ability benefits is that he was "unable to do any substantial 
gainful activity." Beyond question, there is an irreconcilable 
factual and legal inconsistency in these claims. 

I suggest that the integrity of the judicial process 
requires an offset. By not allowing an offset, we are putting 
our imprimatur, our approval, on assertions that are more 
than arguably flatly inconsistent. In a very real sense, we are 
saying, "Plaintiff, you are entitled to social security benefits 
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because you are unable to do any substantial activity; and you 
are nonetheless entitled to damages from the defendant, even 
though you could not have performed your contract with the 
defendant." 

One premise for the majority's result in this case is 
that the breaching employer should not be able to foist onto 
social security or unemployment compensation the cost of its 
breach of contract. Whatever validity that premise has, it isn't 
this case. The opinion encourages conduct that should be 
discouraged. I have no quarrel with rules of procedure that 
permit the assertion of inconsistent theories and the presenta
tion of inconsistent facts. But no court should make or 
approve an award that is premised upon inconsistent facts or 
inconsistent theories of recovery. 

The best result is this: We should make the plaintiff 
whole. Let the plaintiff keep his damage award (which is based 
upon the premise that he can work), but subtract from that 
the "damages" he has already received (based on the premise 
that he can't work). This result is fair, and does no disservice 
to the policy arguments invoked by the majority. 
376 Seibel v. Liberty Homes, Inc. 

From our opinions reaching back over twenty years, 
and most emphatically in the last two years, one must con
clude that this court understands the inherent limitations of 
the judiciary to engage in social engineering. We have said 
that one should not be tempted to "explain the court's under
standing of the existing state of the law by the court's views of 
desirable social policy." Norwest Presbyterian Intercom
munity Hosp., 293 Or 543, 553, 652 P2d 318 (1982). Accord 
Donaca v. Curry Co., 303 Or 30, 35-6, 36 n 5, 734 P2d 1339 
(1987); Winn v. Gilroy, 296 Or 718, 728, 681 P2d 776 (1984); 
Wights v. Staff Jennings, 241 Or 301, 310, 405 P2d 624 (1965). 
That is what the majority does today. 

This is not a case of tortious discharge from employ
ment. Two parties disagree on whether there exists a contrac
tual obligation on the part of the defendant to employ the 
plaintiff under a lifetime contract. The terms of the contract 
before this court, as stated by the majority, are these: "this job 
that's available for Mr. Seibel, at this time, is a permanent 
job" "as long as we have production to run." The plaintiff gave 
up no right by returning to work. He continued to assert to the 
Workers' Compensation Board that he was totally disabled. 
The majority must agree that such terms could leave some 
doubt in the minds of all concerned that the plaintiff had a 
lifetime contract. To dispute the existence of such a contract 
is not some type of "bad faith." I very much doubt that the 
legal significance of these terms was apparent to anyone (with 
the possible exception of the plaintiffs attorney) at the time 
of the workers' compensation hearing. 

If the defendant did in fact tortiously discharge the 
plaintiff or is otherwise guilty of deceit in offering the plaintiff 
a position that the plaintiff could not handle, then the plain
tiff could have brought an action in tort. An attorney often 
must make decisions concerning the theory of liability to be 
asserted. Sometimes the tort measure of damages is more 
favorable than the contract measure. Oftentimes it is easier to 
prove one theory than another — for example, strict tort 
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liability and negligence. Alternatively, the plaintiff could have 
argued that the employer acted in bad faith, that in this par
ticular case the reaching party is in that sense a wrongdoer 
and is not entitled to an offset. These issues are not in the 
case. The majority should avoid the temptation to fashion a 

Cite as 305 Or 362 (1988) 377 

rule for all times and all purposes to avoid a perceived injustice 
in this case. 

This is not the case to graft a tort measure of damages 
onto a cause of action for breach of contract. Nor does this 
case occasion us to examine the theory of efficient breach, the 
doctrine of bad faith breach, negligent breach or tortious 
breach, or to reexamine the collateral source rule in tort 
cases.4 It is a straightforward claim for breach of contract. 

Jones and Gillette, J J . , join in this opinion. 

4 See The Economics of Contract Law (A. Kronman & R. Posner eds 1979); 
Barton, The Economic Basis of Damages for Breach of Contract, 1 J Legal Stud 277 
(1972); Shavell, Damage Measures for Breach of Contract, 11 Bell J Econ 466 (1980); 
Note, Tort Remedies for Breach of Contract: The Expansion of Tortious Breach of the 
Implied Covenant of Good Faith and Fair Dealing Into the Commercial Realm, 86 
Colum L Rev 377 (1986); Note, Damage Measurements for Bad Faith Breach of 
Contract: An Economic Analysis, 39 Stan L Rev 161 (1986). 

On the collateral source rule in contract cases, see Fleming, The Collateral Source 
Rule and Contract Damages, 71 Cal L Rev 56 (1983). 

On mitigation of damages by social welfare benefits, see Fleming, supra; Note, 
Mitigation of Damages by Social Welfare Benefits, 48 B U L Rev 271 (1968). 
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IN T H E S U P R E M E C O U R T OF T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
Dawn White, Claimant. 

N O R T H C L A C K A M A S S C H O O L DIST. , 
Respondent on Review/ 

Petitioner on Reconsideration, 
v. 

W H I T E , 
Petitioner on Review/ 

Respondent on Reconsideration. 

(WCB 83-09151; CA A36411; SC S34192) 

In Banc 
On petition for reconsideration of decision filed February 

17, 1988.* 

Jerald P. Keene, of Roberts, Reinisch & Klor, P.C., Port
land, for respondent on review/petitioner on reconsideration. 

Donald E . Beer, of Galton, Popick & Scott, P.C., Portland, 
for petitioner on review/respondent on reconsideration. 

P E T E R S O N , C . J . 
-672-



Petition for reconsideration allowed. Opinion modified. 
The decision of the Court of Appeals is reversed. The case is 
remanded to the Court of Appeals to decide whether the 
insurer's denial of the need for further medical care and treat
ment for the claimant's hip condition was proper. 

• 305 Or 48, 750 P2d 485 (1988) 

470 North Clackamas School Dist. v. White 

P E T E R S O N , C . J . 

In this workers' compensation case, the employer 
seeks reconsideration. It asserts: (1) that the issue before the 
Court of Appeals and this court on the employer's appeal and 
petition for review concerned only the claimant's claim for 
medical services for a hip condition, that no worsening claim 
is involved, and that we erred in stating and deciding that a 
worsening claim was involved; and (2) that "the Court of 
Appeals properly found an identity of factual issues sufficient 
to warrant application of the res judicata principles this Court 
itself has now adopted in Workers' Compensation cases," and 
that we erred in holding that the Court of Appeals erred in 
applying res judicata to the claim for medical treatment of the 
hip injury. The employer's first assertion is correct; its second 
assertion is not. 

No worsening claim is involved, and we erred in stat
ing that one was. This case now involves only the claimant's 
claim for medical expenses for the hip injury. 

We should have concluded our earlier opinion as fol
lows (these three paragraphs replace the last three paragraphs 
of the opinion): 

"The Court of Appeals' opinion seems to say that as a ; 

matter of law all of the claimant's claims, including the claim 
for medical expenses, are barred under the rules of res judi
cata. The finding of no permanent partial disability at the 
first decision does not bar all claims for medical benefits under 
rules of res judicata. We read the first Board decision to find a 
hip injury, but no then present permanent partial disability. If 
the later medical benefits claim is uncompensable, it is 
uncompensable because, as a matter of fact, medical evidence 
fails to show a causal relationship between the industrial acci
dent and the present need for medical care. 

"Though we agree with the Court of Appeals that a claim
ant 'cannot use an aggravation claim as a back door to reliti-
gate underlying causation issues,' 85 Or App at 563-64, that is 
not the case here. The finding of no permanent partial dis
ability at the first hearing did not bar the assertion of all later 
medical expense claims as a matter of law. 

"The decision of the Court of Appeals is reversed. The case 
is remanded to the Court of Appeals to decide whether the 
insurer's denial of the need for further medical care and treat
ment for the claimant's hip condition was proper." 

Cite as 305 Or 468 (1988) 471 

Petition for reconsideration allowed. Opinion modi
fied. Remanded to the Court of Appeals. 
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494 April 19, 1988 No. 39 

IN T H E S U P R E M E C O U R T OF T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
Leokadia W. Piwowar, Claimant. 

G E O R G I A - P A C I F I C C O R P O R A T I O N , 
Petitioner on Review, 

v. 
PIWOWAR, 

Respondent on Review. 
(WCB 82-09391; 83-07720; 

CA A38112; SC S34285) 

In Banc 

On review from the Court of Appeals.* 

Argued and submitted November 3,1987. 

George W. Goodman, McMinnville, argued the cause for 
petitioner on review. On the petition were Jerry K. Brown and 
Cummins, Cummins, Brown, Goodman & Fish, P.C. , McMin
nville. 

Linda C. Love, of Francesconi & Associates, P.C., Port
land, argued the cause and filed the response for respondent 
on review. 

C A M P B E L L , J . 

The decision of the Court of Appeals is affirmed in part and 
reversed in part. The decision of the Workers' Compensation 
Board on reconsideration in W C B Case No. 82-09391 is 
affirmed. The decision of the Workers' Compensation Board 
in W C B No. 83-07720 is affirmed. 

* Judicial Review of Order of the Workers' Compensation Board. 86 Or App 82, 
738 P2d 225 (1987) 

496 Georgia-Pacific v. Piwowar 

C A M P B E L L , J . 

The issue in this case is whether a workers' compen
sation insurer may cease paying the compensation awarded in 
a determination order pending a hearing on that order. 

Leokadia Piwowar worked for the Georgia-Pacific 
Corporation (Georgia-Pacific), a self-insured employer. In 
August 1981, Piwowar reported to her employer that she 
strained her back during work. She was unable to work after 
this incident. Piwowar's workers' compensation claim form1 

lists her injury as a "sore back." Georgia-Pacific accepted the 
claim. 2 

By late 1982, Piwowar's condition was stationary and 
her claim was submitted to the Evaluations Division of the 
Workers' Compensation Department for closure. The Evalua
tions Division determined that Piwowar's injury resulted in a 
40 percent permanent partial disability valued at $10,880 and 
Georgia-Pacific began paying the award. Piwowar requested a 
hearing on the extent of her disability. Georgia-Pacific did not 
request a hearing. -674-



Cite as 305 Or 494 (1988) 497 

After the Evaluations Division issued its determina
tion order, Georgia-Pacific learned that Piwowar's back prob
lems may have arisen f rom a disease known as ankylosing 
spondylitis, which was unrelated to her employment and 
therefore not compensable. Georgia-Pacific issued a "partial 
denial" of the ankylosing spondylitis condition and uni
laterally terminated the permanent partial disability pay
ments w h i c h i t had been m a k i n g p u r s u a n t to the 
determination order. 

A Hearings Division referee upheld the partial denial 
and struck the award for permanent partial disability, f inding 
that the noncompensable ankylosing spondylitis caused the 
disability. 3 He concluded that the denial did not authorize 
Georgia-Pacific to terminate the payments awarded in the 
determination order and ordered Georgia-Pacific to pay the 
amount due under the determination order f rom the date of 
the partial denial to the date of the hearing. The referee also 
assessed a penalty and attorney fees (WCB Case No. 82-
09391). 

Georgia-Pacific refused to pay the award in the ref
eree's order and requested the Workers' Compensation Board 
(Board) to review the referee's decision. The Board f i r s t 
upheld the denial, but i t reversed the referee's order to pay the 
amount due under the determination order. On reconsidera
tion, the Board disallowed the denial and affirmed the rest of 
the referee's decision. 

In a second hearing (WCB Case No. 83-07720), a 
referee found that Georgia-Pacific should have paid the 
amount ordered in the first hearing while the appeal of that 
order was pending. However, the referee did not penalize 
Georgia-Pacific for refusing to pay the first order pending 
appeal. On review of the order in the second hearing, the 
Board upheld the referee's decision that payment was not 
stayed pending appeal, but the Board assessed penalties and 

1 A brief summary of the procedures for resolving workers' compensation claims 
may help clarify the issues in this case: When a worker presents a claim for workers' 
compensation, the employer's insurer must notify the claimant within 60 days that the 
insurer either accepts or denies the claim. The notice must also advise the claimant 
whether the insurer considers the injury disabling or nondisabling. O R S 656.262(6). A 
nondisabling injury is an injury which requires medical services only, O R S 
656.005(7)(c), but a disabling injury entitles the worker to death or disability benefits. 
656.005(7)(b). The claimant may request a hearing on a denial and on whether the 
injury is disabling. O R S 656.283. 

A claim for a compensable disabling injury must be closed once the claimant's 
condition is medically stationary. O R S 656.268. Closing claims is usually the responsi
bility of the Evaluations Division of the Department of Insurance and Finance. O R S 
656.268(4). (When Piwowar's claim was closed, the Evaluations Division was part of 
the Workers' Compensation Department. Former O R S 656.268, amended by Or Laws 
1987, ch 884, § 10; O A R 436-30-005.) The Evaluations Division closes claims by 
issuing a determination order awarding compensation based on the extent of the 
claimant's permanent disability. O R S 656.268(4); O A R 436-30-010. To contest a-
determination order, either party may request reconsideration by the Evaluations 
Division, O R S 656.268(4). or request a hearing, O R S 656.283. 

2 From the record, it is difficult to ascertain the nature of the employer's accep
tance. However, Georgia-Pacific has admitted throughout these proceedings that it 
accepted the claim as submitted, and the Court of Appeals based its decision on 
acceptance of a sore back claim. Georgia-Pacific v. Piwowar, 86 Or App 82, 85, 738 P2d 
225 (1987). 

: | The referee treated Georgia-Pacific's denial as a cross-request for a hearing 
which placed the compensability of the ankylosing spondylitis at issue. Piwowar 
contends that the referee erred in treating t he denial as a hearing request and therefore 
lacked authority to reduce the permanent partial disability award. However, Piwowar 
did not seek judicial review of the Board's order affirming the referee's conclusion that 
the ankylosing spondylitis is not compensable, so we need not address whether the 
ankylosing spondylitis is compensable and whether that issue was properly before the 
Board. See Georgia-Pacific v. Piwowar, 86 Or App 82, 85, 738 P2d 225 (1987). 
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attorney fees based on the amount in the first order less the 
penalty and attorney fees awarded in the first order. 

Georgia-Pacific then sought judicial review of both 
decisions of the Board. The Court of Appeals applied this 
court's recent decision in Johnson v. Spectra Physics, 303 Or 
49, 733 P2d 1367 (1987), and held that Georgia-Pacific prop
erly denied the compensability of the ankylosing spondylitis 
condi t ion . However, the court concluded tha t Georgia-
Pacific's denial did not terminate its obligations under the 
determination order. Because i t viewed Georgia-Pacific's uni
lateral termination of disability payments as unreasonable, 
the Court of Appeals upheld the Board's award of a penalty 
and attorney fees as well as the additional penalty for Georgia-
Pacific's failure to pay the f i r s t referee's award pending 
appeal. Georgia-Pacific v. Piwowar, 86 Or App 82, 738 P2d 225 
(1987). 

The issues in this case are whether Georgia-Pacific 
was authorized to terminate the payments awarded in the 
determination order and whether i t was proper to penalize 
Georgia-Pacific for failing to pay the award of the determina
tion order and for fail ing to pay the referee's order f rom the 
first hearing. Although we disagree wi th the Court of Appeals' 
analysis of Johnson, we hold that Georgia-Pacific could not 
unilaterally terminate payments ordered by the Evaluations 
Division and that penalties and attorney fees are appropriate. 

I . F A I L U R E T O M A K E P A Y M E N T S A W A R D E D I N 
T H E D E T E R M I N A T I O N ORDER 

Georgia-Pacific contends that once i t denied the 
compensability of the ankylosing spondylitis condition, i t was 
no longer obligated to pay the compensation awarded for that 
disability. To support its contention, Georgia-Pacific relies on 
ORS 656.262(2), which provides: 

"The compensation due under this chapter shall be paid 
periodically, promptly and directly to the person entitled 
thereto upon the employer's receiving notice or knowledge of a 
claim, except where the right to compensation is denied by the 
insurer or self-insured employer." (Emphasis added.) 

The Court of Appeals held that ORS 656.262(2) does 
not authorize terminating payments upon denial of compen
sability because that provision speaks to "when the duty to 
Cite as 305 Or 494 (1988) 499 

pay benefits does not begin, not wi th when i t ends[.]" Georgia-
Pacific v. Piwowar, supra, 82 Or App at 85 (emphasis in origi
nal). When the court decided that issue i t did not have the 
benefit of our recent opinion in Georgia-Pacific v. Hughes, 305 
Or 286, P2d (1988), where we stated that an insurer 
may, pursuant to ORS 656.262(2), suspend payments of com
pensation once it denies the claim. Because a valid denial 
would suspend Georgia-Pacific's duty to pay, we must deter
mine whether Georgia-Pacific's denial of the compensability 
of the ankylosing spondylitis was valid in light of the previous 
acceptance of the sore back claim. 

In the absence of fraud, misrepresentation or other 
illegal activity, an insurer who accepts a claim for compensa-
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t ion may not later deny the same claim. Bauman v. SAIF, 295 
Or 788, 794, 670 P2d 1027 (1983). The insurer in Bauman 
specifically accepted the employee's claim for a bursitis condi
t ion and began making payments. When the claimant sought 
to reopen his claim to secure compensation for additional 
medical treatment, the insurer attempted to deny the compen
sability of the ini t ia l injury. This court reasoned that allowing 
the insurer to deny a previously-accepted claim would 
"encourage degrees of instability in the workers' compensa
tion system that we do not believe the statute contemplates[,]" 
and the potential for delayed litigation would frustrate the 
statutory scheme's provision for "a speedy resolution of work
ers' compensation claims." 295 Or at 794. 

Application of the Bauman rule was refined in John
son v. Spectra Physics, 303 Or 49, 733 P2d 1367 (1987). I n 
Johnson the claim form listed the nature of claimant's injury 
as a "back in jury" located in the "middle back and arm." The 
insurer accepted the claim on the same form. A physical exam
ination revealed that the claimant suffered from a back injury 
and carpal tunnel syndrome, which is a wrist affl ict ion. The 
insurer then notified the claimant that her claim for carpal 
tunnel syndrome was denied. 303 Or at 52-53. 

Johnson began its analysis by no t ing tha t the 
Bauman rule "applies only to a claim 'specifically' or ' o f f i 
cially' accepted by the insurer." 303 Or at 55. Acceptance and 
denial is governed by ORS 656.262(6), which provides in rele
vant part: 

"Written notice of acceptance or denial of the claim shall 
500 Georgia-Pacific v. Piwowar 

be furnished to the claimant by the insurer or self-insured 
employer within 60 days after the employer has notice or 
knowledge of the claim.* * *" 

When the notice of acceptance issued pursuant to ORS 
656.262(6) is silent regarding a condition or injury which is 
part of a single claim, this silence cannot be construed as 
acceptance of the condition, because " [ i ] f an insurer specifi
cally accepts in wri t ing only one of several conditions or in ju
ries encompassed by a single claim, the insurer has not 
'specifically' or ' o f f i c i a l ly ' accepted the other conditions 
allegedly related to the accepted part of the claim." 303 Or at 
56. The scope of the insurer's acceptance in Johnson was 
limited to the back injury because the carpal tunnel syndrome 
was a separate condition not specified in the acceptance 
notice. Id. 

After concluding that the insurer's silence did not 
constitute acceptance of the carpal tunnel syndrome, the 
opinion examined the validity of the insurer's partial denial. 
In upholding the partial denial, 4 we stated that a partial denial 
is appropriate i f the insurer specifies which conditions i t 
accepts and which i t denies, and "that specificity, which pro
motes t imely closure of accepted conditions and prompt 
appeals of denied conditions, is the essence of a part ial 
denial." Id. 

Relying on Johnson, the Court of Appeals held that 
4 Because the insurer's denial came more that 60 days after the claim, the court 

recognized that the insurer may be subject to a penalty pursuant to O R S 656.262(10). 
Johnson i>. Spectra Physics. 303 Or 49, 58-59, 733 P2d 1367 (1987). 
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Georgia-Pacific's acceptance of t he claim for a "sore back" did 
not cover the ankylosing spondylitis condition and Georgia-
Pacific could subsequently deny the compensability of the 
condition. Apparently the court reasoned that accepting a 
claim for a sore back was not sufficiently specific to constitute 
acceptance of the compensability of the ankylosing spon
dylitis. Georgia-Pacific v. Piwowar, supra, 86 Or App at 85.5 

Contrary to the Court of Appeals reading of Johnson, accep
tance need not meet any degree of specificity. The case holds 

Cite as 305 Or 494 (1988) 501 

only that the scope of acceptance corresponds to the condition 
specified in the acceptance notice, which was a "back in jury" 
in that case. Here we face the question of whether an accep
tance of a claim for a condit ion includes acceptance of the 
compensability of the disease causing that condition. 

Bauman holds that once an insurer accepts a claim, i t 
must compensate for that claim. Whether the claim in fact 
arose f rom a noncompensable cause is irrelevant. 295 Or at 
794. Johnson upholds a partial denial made after an accep
tance where a single claim encompasses two separate condi
tions. That decision rests on t he acceptance of a claim for a 
condition or injury; that is, acceptance of the compensability 
of symptoms, not the medical cause of those symptoms, 
because in Johnson, the court recognized that the two separate 
injuries arose from the same work-related cause. 303 Or at 
56-57. 

Read together, Johnson and Bauman require the 
employer to compensate the claimant for the specific condi
tion in the notice of acceptance regardless of the cause of that 
condition. If , for example, Georgia-Pacific accepted a claim 
for "lumbosacral strain," which was one of the original diag
noses of claimant's condition, that acceptance would not 
include the ankylosing spondylitis, since those are two sepa
rate infirmities (unless of course one is merely a symptom of 
the other). Under the logic of the Court of Appeals' rule that 
"unless the specific condition is part of the accepted claim, 
denial of a specific condition is not precluded by Bauman[,]" 
an insurer could avoid the Bauman rule and litigate compen
sability in any case in which the accepted condition may be 
attributed to a more specific cause. 

Allowing an insurer to deny compensation for a pre
viously-accepted condition once it learns that the condition is 
attributable to a specific noncompensable disease opens the 
door to instability, uncertainty and delay. This is precisely the 
kind of vacillation which this court found unacceptable in 
Bauman, 295 Or at 793-794. 

Here, Georgia-Pacific accepted a claim for a sore 
back, which was merely a symptom of an underlying disease, 
not a separate condition. Therefore, Georgia-Pacific could not 
deny the compensability of the condition regardless of the 
cause. Accordingly, we hold that Georgia-Pacific could not 
502 Georgia-Pacific v. Piwowar 

properly deny the compensability of the ankylosing spon
dylitis. Because the denial was invalid, ORS 656.262(2) is not 

•s "Although acceptance of a 'sore back' claim could be read as acceptance of any 
condition causing the soreness, under Johnson, as we understand it, unless the specific 
condition is part of the accepted claim, denial of a specific condition is not precluded 
bv Bauman " Georgia-Pacific v. Piwowar, 86 Or App 82, 85, 738 P2d 225 (1987). 
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authority for suspending the payments ordered in the deter
mination order. 

Georgia-Pacific also relies on ORS 656.313 as author
ity for terminating compensation payments awarded in a 
determination order pending a hearing on the order. ORS 
656.313 provides in relevant part: 

"(1) Filing by an employer or the insurer of a request for 
review or court appeal shall not stay payment of compensa
tion to a claimant. 

"(2) If the board or court subsequently orders that com
pensation to the claimant should not have been allowed or 
should have been awarded in a lesser amount than awarded, 
the claimant shall not be obligated to repay any such compen
sation which was paid pending the review or appeal. 

< ' * * * * » 

"(4) Notwithstanding ORS 656.005, for the purpose of 
this section, 'compensation' means benefits payable pursuant 
to the provisions of ORS 656.204 to 656.208 [death and per
manent total disability], 656.210 [temporary total disability] 
and 656.214 [permanent partial disability] and does not 
include the payment of medical services." 

Adopting language in the first order of the Workers' 
Compensation Board, Georgia-Pacific asserts that "no statute 
requires that an award made by the Evaluation Division in a 
Determination Order be paid pending a requested hearing on 
that Determinat ion Order." Georgia-Pacific claims that 
because ORS 656.313 provides that requests for "review or 
court appeal" shall not stay payments of compensation, the 
legislature intended to exclude hearings regarding determina
tion orders f rom proceedings for which payments are not 
stayed, since hearings are not reviews or court appeals. To 
support its argument that the legislature intended to make 
such a distinction, Georgia-Pacific compares the ex parte 
nature of proceedings in the Evaluations Division and the 
inexperience of Evaluations Division officials to the litigation 
setting of a hearing or Board review.6 

Cite as 305 Or 494 (1988) 503 

We f ind this argument untenable for two reasons. 
First, ORS 656.262(4) provides: 

"The first instalment of compensation shall be paid no 
later than the 14th day after the subject employer has notice 
or knowledge of the claim. Thereafter, compensation shall be 
paid at least once each two weeks, except where the director 
determines that payment in instalments should be made at 
some other interval.* * *" (Emphasis added.) 

OAR 436-60- 150(5)(a) provides in relevant part: 

"Timely payment of permanent disability benefit has been 
made when paid no later than the 30th day after: 

"(a) Date of determination order by the Workers' Com
pensation Department[.]* * *" 

These provisions, read in combination with ORS 656.262(2), 
previously quoted, provide for continuous compensation pay-

6 Georgia-Pacific's characterization of determination orders as the product of an 
ex parte proceeding rendered by administrators who are not familiar with the law 
tends to assume facts which are not of record. 
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merits, ceasing only when the claim is denied or an order 
modifies or extinguishes the duty to pay. See Georgia-Pacific v. 
Hughes, supra, 305 Or at 29.3. This interpretation necessarily 
requires that compensation awarded in a determination order 
be paid pending a hearing on the extent of disability. 

The second reason for rejecting the conclusions of the 
Board, as adopted by Georgia-Pacific, is found in SAIF v. 
Maddox, 295 Or 448, 667 P2d 529 (1983). Maddox addresses 
whether the Evaluations Division has jurisdiction to deter
mine the extent of a claimant's disability before the issue of 
compensabil i ty is determined on appeal. Former ORS 
656.3137 was controlling. Maddox holds that 

[ORS 656.313(4)] clarifies the intent of the legislature to 
include within the 'compensation' that shall not be stayed 
under subsection (1) awards determining the extent of dis
ability. By providing that payment of disability in any degree 
shall not be stayed, the legislature must have necessarily 
intended that a determination of extent of disability would 
not be stayed pending an appeal of compensability, for that 
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would effectively defeat the purpose of subsection (1)." 295 Or 
at 454 (emphasis added).8 

A determination order is clearly an "award determining the 
extent of disability." Maddox did not l imi t its holding to cases 
in which the insurer appeals, nor is the quoted language l i m 
ited to awards pending Board review or court appeal. Implici t 
in this reasoning is the conclusion that payments awarded in a 
determination order must continue unt i l a referee or appellate 
body orders otherwise. 

According to Georgia-Pacific, interpreting the work
ers' compensation statutes in a manner which forbids the 
insurer f rom denying the compensability of a condition then 
withholding compensation for that condition leads to an 
absurd result when, as in this case, new evidence indicates 
that, the disabling condition is not compensable. The claim
ant's hearing request extinguished the jurisdiction of the 
Evalua t ions D i v i s i o n to reconsider i ts decision. ORS 
656.268(4). Georgia-Pacific claims that without reconsidera
tion, the insurer is left wi th no effective procedure for contest
ing compensability. However, compensability was no longer 
an issue when the claim was turned over to the Evaluations 
Division, because Georgia-Pacific had already accepted the 
claim. Bauman v. SAIF, supra, 295 Or at 794. I f Georgia-
Pacific wished to contest other aspects of the determination 
order, i t could request a hearing. ORS 656.283(1). 

: At the lime. O R S 656.313(1) provided: "Filing by an employer or the State 
Accident Insurance Fund Corporation of a request for review or court appeal shall not 
stay payment of compensation to a claimant." 

* Part of the Maddox holding was overruled in Southwest Forest Industries u. 
Anders, 299 Or 205. 701 P2d 432 (1985). Maddox held that O R S chapter 19 never 
applies to appeals of Workers' Compensation Board decisions, and therefore O R S 
656.313 alone governs appellate procedure. SAIF v. Maddox, 295 Or 448, 452-453, 667 
P2d 529 (1983). Anders held that chapter 19 may apply to appeals from administrative 
decisions. 299 Or at 210-211. Even though the first step in the Maddox analysis was 
overruled in Anders, the Maddox interpretation of O R S 656.313 i9 still viable prece
dent because Anders held only that the statement in Maddox that chapter 19 never 
applies was too broad. 295 Or at 210. Anders did not hold that Maddox improperly 
rejected applying chapter 19 in favor of applying O R S 656.313, and therefore inter
preting O R S 656.313 was a necessary part of the Maddox holding. 
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The crux of Georgia-Pacific's argument is that unless 
i t may suspend payments prior to a hearing, i t wi l l be forced to 
pay the entire award before a hearing is held even i f i t pays the 
award in installments as authorized in ORS 656.216(1). Any 
result which precludes effective review of determination 
orders, i t argues, is ridiculous. 

Cite as 305 Or 494 (1988) 505 

We are not persuaded that such a result indicates 
that the legislature contemplated a procedure other than pay
ing the award of the determination order pending a hearing. 
The 1987 legislature amended the hearings provision to 
require that hearings be held wi thin 90 days of a request, ORS 
656.283(4) (amended by Or Laws 1987, ch 884, § 11), which 
indicates the legislature's recognition that following proper 
procedures may have resulted in delayed hearings. 

Contrary to the argument of Georgia-Pacific, neither 
ORS 656.262(2) nor ORS 656.313 authorized Georgia-Pacific 
to terminate payments of compensation awarded in the deter
mina t ion order. Because Georgia-Pacific offers no other 
authori ty for terminat ing payments, we hold that i t was 
required to continue paying as ordered. 

I I . P E N A L T I E S A N D A T T O R N E Y FEES 

Two separate hearings were held in this case. One 
addressed the determination order and another addressed 
Georgia-Pacific's refusal to obey the order in the f i rs t hearing. 
Each hearing resulted in an independent award of penalties 
and attorney fees. 

Penalties are authorized in ORS 656.262(10), which 
provides: 

" I f the insurer or self-insured employer unreasonably 
delays or unreasonably refuses to pay compensation, or unrea
sonably delays acceptance or denial of a claim, the insurer or 
self-insured employer shall be liable for an additional amount 
up to 25 percent of the amounts then due plus any attorney 
fees which may be assessed under ORS 656.382." 

ORS 656.382(1) provides in relevant part: 
" I f an insurer or self-insured employer refuses to pay com

pensation due under an order of a referee, board or court, or 
otherwise unreasonably resists the payment of compensation, 
the employer or insurer shall pay to the claimant or the attor
ney of the claimant a reasonable attorney fee as provided in 
subsection (2) of this section.* * *" 

In the first hearing (WCB Case No. 82-09391), the 
referee penalized Georgia-Pacific for refusing to pay the 
amount of the determination order award which was due at 
the time of the hearing. Georgia-Pacific appealed this order to 
the Board and made no payments pending resolution of the 
506 Georgia-Pacific v. Piwowar 

appeal. The Board first reversed the referee's assessment of 
penalties, but on reconsideration, the Board aff irmed the 
award of penalties and attorney fees. 

Piwowar requested a second hearing (WCB Case No. 
83-07720) to address the issue of Georgia-Pacific's obligation 
to pay the amount awarded in the first hearing. The referee in 
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the second hearing concluded that the amount due under the 
first referee's order was compensation for the purposes of ORS 
656.313 and therefore payments under that order were not 
stayed pending the appeal of that order. The second referee 
did not assess penalties for Georgia-Pacific's failure to pay the 
first referee's order. However, on review the Board awarded 
attorney fees and imposed a penalty based on the amount of 
the first referee's order less the amount of the penalty assessed 
by the first referee. 

The Court of Appeals found that Georgia-Pacific 
acted unreasonably in refusing to pay in both instances, and 
the court upheld both awards of penalties and attorney fees. 
86 Or App at 85-86. 

Georgia-Pacific justifies its refusal to pay under the 
determination order on the grounds that i t acted upon a good 
faith interpretation of existing law and t herefore its refusal to 
pay the determination order award was not unreasonable. The 
Court of Appeals found that Georgia-Pacific acted unreasona
bly even after that court erroneously upheld Georgia-Pacific's 
denial. We conclude that the record supports the f inding of 
the Court of Appeals. 

In response to the second award of a penalty and 
attorney fees, Georgia-Pacific contends that the payment 
ordered by the first referee was not compensation for the 
purposes of ORS 656.313 because that referee found that the 
claim was not compensable. Georgia-Pacific reasons that i f 
the award was not compensation, ORS 656.313 does not apply 
and payments ordered by the first referee were stayed pending 
appeal. Since those payments were not "then due," penalties 
were inappropriate, according to Georgia-Pacific. 

The determination order awarded payment for a dis
a b i l i t y , w h i c h cons t i tu tes compensa t ion under ORS 
656.313(4). Regardless of the ultimate determination of com
pensability, the first referee ordered payment of compensation 
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which was not stayed pending appeal of that order. Georgia-
Pacific Corporation v. Hughes, supra, 305 Or at 293-294. We 
therefore agree that penalties and attorney fees are appropri
ate. 

The decision of the Court of Appeals is affirmed in 
part and reversed in part. The decision of the Workers' Com
pensation Board on reconsideration in WCB Case No. 82-
09391 is affirmed. The decision of the Workers' Compensation 
Board in WCB Case No. 83-07720 is affirmed. 
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James L . Edmunson, Malagon & Moore, Eugene, argued 
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argued the cause for respondents on review. W i t h him on the 
response were Dave Frohnmayer, Attorney General, and Vir
ginia L . Linder, Solicitor General, Salem. 

PETERSON, C. J. 

The decisions of the Court of Appeals and Workers' Com
pensation Board are affirmed. 

* Judicial review of order of Workers' Compensation Board, 88 Or App 94, 744 
P2d 577 (1987). 

532 Greenslitt v. City of Lake Oswego 

P E T E R S O N , C. J . 

The issue in this case is whether the Workers' Com
pensation Board, on an employer's request for board review of 
a compensation claim, has authority to review a referee's 
award of attorney fees made under ORS 656.386(1). The Court 
of Appeals held that the board was the proper forum for the 
attorney fees dispute. Greenslitt v. City of Lake Oswego, 88 Or 
App 94, 744 P2d 577 (1987). We af f i rm. 

The claimant was employed by the City of Lake 
Oswego. The employer's insurer, the State Accident Insurance 
Fund (SAIF) , denied the claimant's occupational disease 
claim. The claimant requested a hearing. The referee held that 
the claim was compensable and ordered that the claim be 
remanded to SAIF for acceptance. In the same order, pursuant 
to ORS 656.386(1), the referee ordered that the claimant's 
attorney be "awarded an extraordinary attorney fee of $7,000 
for prevailing upon the denials, wi th the same to be paid by 
SAIF and not to be taken f rom the benefit due claimant." 

SAIF requested board review of the referee's order. 
ORS 656.289(3), 656.295. The board affirmed the referee on 
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the merits, but reduced the referee's attorney fee award to 
$3,000.' 

The claimant sought review in the Court of Appeals 
of the board's reduction of attorney fees, arguing that the 

Cite as 305 Or 530 (1988) 533 

board was without jurisdiction to review a referee's award of 
attorney fees and that the proper forum for such disputes was 
the circuit court under ORS 656.388(2). The Court of Appeals 
held that "[b]ecause in this case employer sought Board 
review of the referee's compensability determination, the 
Board had jurisdiction to review the attorney fee award." 88 
Or App at 100. We hold that the board had authority to review 
the referee's award of attorney fees and af f i rm. 

Th i s case involves three related statutes: ORS 
656.382 (penalties and attorney fees payable by insurer in 
processing claim), ORS 656.386 (recovery of attorney fees in 
appeal on denied claim) and ORS 656.388 (circuit court review 
of attorney fees). 

ORS 656.386 and ORS 656.388 

ORS 656.386(1) provides: 

"In all cases involving accidental injuries where a claimant 
finally prevails in an appeal to the Court of Appeals or peti
tion for review to the Supreme Court from an order or deci
sion denying the claim for compensation, the court shall allow 
a reasonable attorney fee to the claimant's attorney. In such 
rejected cases where the claimant prevails finally in a hearing 
before the referee or in a review by the board itself, then the 
referee or board shall allow a reasonable attorney fee. In the 
event a dispute arises as to the amount allowed by the referee 
or board or appellate court, that amount shall be settled as 
provided for in ORS 656.388(2). Attorney fees provided for in 
this section shall be paid by the insurer or self-insured 
employer." (Emphasis added.) 

At the relevent time, ORS 656.388(2) provided: 

" I f an attorney and the referee or board or appellate court 
cannot agree upon the amount of the fee, each forthwith shall 
submit a written statement of the services rendered to the 
presiding judge for the circuit court in the county in which the 
claimant resides. * * *" 

There are three prerequisites to the applicability of 
the attorney fees provision of ORS 656.386(1): (1) the claim-

1 The board stated: 

"The Referee awarded claimant's attorney a fee of $7,000 for services at 
hearing, noting his impression that the services rendered by claimant's attorney 
were 'extraordinary.' OAR 438-47-015 provides the Referee the discretion to 
award an attorney fee of up to $3,000 on a denied claim ordered accepted by the 
Referee. The Referee or Board may allow a fee in excess of the rule's maximum 
when claimant's attorney provides a sworn statement regarding the services ren
dered on claimant's behalf, and the services are deemed to have been extraordi
nary. OAR 438-047-010(2). 

"In the present case, no sworn statement was submitted to the Referee. No 
showing nor request was made at hearing for an extraordinary fee. See Roger A. 
Shoff, 38 Van Natta 163, 164 (1986). Although the Referee felt that the efforts 
expended by claimant's attorney were 'extraordinary,' he did not acknowledge the 
absence of a sworn statement regarding an extraordinary fee. Without benefit of 
the 9worn statement, the Referee had no discretion to award a fee in excess of the 
$3,000 maximum allowed by administrative rule. Without the sworn statement, 
we, too, are constrained from awarding more than the maximum allowed by our 
rule. Claimant's attorney's fee for services at hearing shall therefore be reduced to 

$3,000. -684-



ant must initiate the hearing process by requesting review 
from an order or decision denying the claim; (2) the claimant 
must prevail finally on the issue of compensation (before the 
forum in which the claimant is the init iat ing party); and (3) 

534 Greenslitt v. City of Lake Oswego 

the decision of the referee, board or court in which the claim
ant prevails f inally must be f rom an earlier decision or order 
denying, rather than allowing, the claim for compensation. 
Shoulders v. SAIF, 300 Or 606, 611-12, 716 P2d 751 (1986). A 
claimant "prevails f ina l ly" before a forum i f that forum holds 
in the claimant's favor on the issue of the claimant's right to 
workers ' compensation and tha t de terminat ion is not 
appealed wi th in the time allowed by statute. For example, 
"[ujnder ORS 656.289(3), the matters determined by [a ref
eree's order become] f inal unless 'wi thin 30 days after the date 
on which a copy of the order is mailed to the parties, one of the 
parties requests review by the board under ORS 656.295.'" 
Farmers Ins. Group v. SAIF, 301 Or 612, 619, 724 P2d 799 
(1986).2 

Had the claimant in this case "prevailed f ina l ly" 
before the referee on the merits of his workers' compensation 
claim, leaving only attorney fees in dispute, the circuit court 
would have been the proper forum to review the referee's 
award of attorney fees. However, in the present case, SAIF, 
the employer's insurer, timely sought review of the referee's 
order. Because the claimant did not "prevail f ina l ly" before 
the referee, ORS 656.386(1) is not applicable. 

In this case, and in two companion cases, Guill v. 
Pendleton Woolen Mills, 305 Or 538, P2d (1988) and 
Short v. SAIF, 305 Or 541, P2d (1988), the referees' 
orders concerning attorney fees were in the orders concerning 
the merits of the case. We do not dispute the efficiency of that 
practice. But we must recognize that ORS 656.386 does not 
Cite as 305 Or 530 (1988) 535 

authorize a referee to "allow a reasonable attorney fee" un t i l 
the claimant "prevails f inal ly" on the merits. ("[W]here the 
claimant prevails finally * * *, then the referee or board shall 
allow a reasonable attorney fee.") (emphasis added.) I f the 
referee issues such an order before the claimant prevails 

2 The claimant relies on the following passage from Farmers Ins. Group to support 
his argument that he is entitled to circuit court review of the board's determination 
concerning attorney fees: 

"(A)ny disagreement regarding the amount of attorney fees awarded by a referee is 
not subject to the ordinary board review procedures of O R S 656.295, but it to be 
resolved under the unique provisions of O R S 656.388(2)." 

301 Or at 619. In Farmers Ins. Group, this court held that the referee's order relating to 
compensation became final thirty days after its issuance even though the referee had 
yet to decide the issue of attorney fees at the time of the compensation order. In 
context, the quoted statement referred to the court's holding that despite the fact that 
attorney fees had not yet been awarded, the time for appeal to the board was not 
extended because determination of attorney fees was not necessary to the determina
tion of compensability and that once the referee's order became final (i.e. once the 
claimant "prevailed finally" before the referee), the appropriate forum for review of 
attorney fees was the circuit court. 
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finally, i t is interlocutory in nature unless and unt i l the 30-day 
appeal period runs. 3 I f the merits are appealed, the attorney 
fees issue becomes part of the appeal and the board has 
authority to determine a proper fee for legal representation 
before i t as well as a proper fee for representation before the 
referee. Should the claimant successfully defend against the 
employer's insurer's appeal, as in this case, attorney fees are 
awarded under ORS 656.382, discussed below. 

ORS 656.382 

ORS 656.382(2) provides for attorney fees to a claim
ant in an employer-initiated review or appeal where compen
sation is not reduced or disallowed. See Shoulders v. SAIF, 
supra, 300 Or at 615; Bracke v. Baza'r, 294 Or 483, 490, 658 
P2d 1158 (1983). Otherwise stated, a "claimant is entitled to 
reasonable attorney fees [under this section] for successfully 
defending against reduction of compensation." Shoulders, 300 
Or at 610. Unlike ORS 656.386(1), ORS 656.382(2) makes no 
reference to ORS 656.388(2). ORS 656.382(2) provides: 

" I f a request for hearing, request for review, appeal or 
cross-appeal to the Court of Appeals or petition for review to 
t he Supreme Court is initiated by an employer or insurer, and 
the referee, board or court finds that the compensation 
awarded to the claimant should not be disallowed or reduced, 
the employer or insurer shall be required to pay to the claim
ant or the attorney of the claimant a reasonable attorney fee 
in an amount set by the referee, board or court for legal repre
sentation by an attorney for the claimant at and prior to the 
hearing, review on appeal or cross-appeal." 

This section does not provide for circuit court review 
536 Greenslitt v. City of Lake Oswego 

via ORS 656.388(2). I t does provide that the forum to which 
the employer has appealed may review the fees for "legal 
representation by an attorney for the claimant at and prior to 
the [present] hearing, review on appeal or cross appeal." 
(Emphasis added.)4 That is this case. Because the claimant 
did not "prevail f inal ly" before the referee on the „issue of 
compensability (as a result of SAIF's timely request for board 
review), the appropriate forum to review the referee's order 
concerning both the compensation issue and the attorney fees 
issue was the board rather than the circuit court. .The statutes 
do not contemplate inefficient use of resources in ,w,hich the 
merits of the dispute and the issue of attorney^fees are 
reviewable by different forums at the same time. 

The legislative history supports the conclusions 
expressed above. See discussion in Shoulders v. SAIF, supra, 
300 Or at 613-15. 

11 In this connection, we note that SAIF u. Culwe.il, 65 Or App 332, 671 P2d 759 
(1983). rev den 296 Or 411 (1984), suggests that a claimant has only 30 days from the 
date of a referee's or the board's order on the merits to seek circuit court review of the 
award of attorney fees made by the referee or board. Although we do not decide today 
the appropriate time limitation, it is arguable that within 30 days after the referee's or 
board's order on attorney fees becomes effective may be an appropriate limitation as it 
is consistent with other time limitation provisions of the Workers' Compensation 
Law. 

4 We agree with the Court of Appeals opinion herein that 

"|w]hen the Board affirms a finding of compensability, the award for services at 
the hearing before the referee is no longer the referee's award under 656. 386(1). 
The Board's adoption or modification of it makes it an award by the Board under 
O R S 656.382(2) for 'legal representation by an attorney for the claimant at and 
prior to' the Board's review." 

88 Or App at 99 n 6 (emphasis by Court of Appeals); see also Hubble v. SAIF, 57 Or 
App 513, 647 P2d 474. rev den 293 Or 521 (1982). 
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The claimant argues that if this court concludes that 
the board has jurisdiction over the referee's determination of 
appropriate attorney fees in the event of a timely request for 
board review by the employer or insurer, employers and insur
ers will be encouraged to "appeal the compensability decision, 
and thereby invoke the board's jurisdiction in the fee dispute 
regardless of the independent nature of the fee dispute."5 This 
concern was not overlooked by the legislature. In fact this 
concern was the motivation behind what was to become ORS 
656.382(2). As stated by Justice Lent in a comprehensive 
review of the history of Workers' Compensation Law: 
Cite as 305 Or 530 (1988) 537 

"During the testimony before legislative committees con
sidering the 1965 revision [of Workers' Compensation Law], 
opponents of HB 1001 (the vehicle for revision) expressed fear 
that the adversarial position of the employer or SCD [the 
State Compensation Department, SAIF's predecessor], on the 
one hand, and the claimant, on the other, might result in the 
former pursuing appeals at eac h level for the purpose of wear
ing down or harassing claimants. The answer was to provide 
that where the employer or SCD initiated 'a request for hear
ing, request for review or court appeal' and the claimant suc
cessfully defended his award, the employer or SCD, as the case 
might be, would become liable for reasonable attorney fees in 
addition to the award of benefits. Or Laws 1965, ch 285, § 
42(2). That section become ORS 656.382(2) * * *." 

Bracke v. Baza'r, supra, 294 Or at 487 (footnote omitted). Of 
particular importance is the fact that should an employer or 
an insurer seek review before the board, it is potentially liable 
for additional attorney fees for the claimant's representation 
before that forum. In contrast, should the employer or insurer 
simply seek review of attorney fees before the circuit court, it 
does not expose itself to additional liability for attorney fees.6 

Because the claimant did not prevail finally before 
the referee, ORS 656.386(1) providing for circuit court resolu
tion of attorney fees disputes does not apply. The decisions of 
the Court of Appeals and Workers' Compensation Board are 
affirmed.7 

•"• In Wattenbarger v. Boise Cascade Corp., 301 Or 12, 15, 717 P2d 1175 (1986), this 
court held a board rule issued under O R S 656.388 (1985) to "establish a suggested 
schedule of fees" was not binding on a circuit court. Despite the fact that different 
standards would apply depending on the forum in which the attorney fee issue was 
heard, we stated that "[a] 'suggested schedule' implies that the addressee is expected to 
exercise some judgment. It is not a term legislators would use if they meant a Board 
rule to be legally binding on a court that is empowered, in the same section, to 
reexamine the fee." Id. (footnote omitted). In 1987 the legislature deleted the term 
"suggested" from O R S 656.388. Or Laws 1987, ch 884, § 35(4). 

6 Interestingly, the Workers' Compensation Law provides for penalties (in addi
tion to attorney fees) "[ijf upon reaching a decision on a request for a hearing it is 
found b\ the referee that the employer initiated the hearing for the purpose of delay or 
other vexatious reason or without reasonable ground," O R S 656.382(3) (emphasis 
added), or if either party appeals to an appellate court and the appellate court finds 
that the appeal "was frivolous or was filed in bad faith or for the purpose of harass
ment." O R S 656.390. However, there are no statutory provisions for the board to 
sanction a party in this manner. Of course, the determination of whether the board 
should have such power is one for the legislature. See O R S 174.010. 

7 The continued existence of O R S 656.388(2) and the next to last sentence of O R S 
656.386(1) (fee disputes "shall be settled as provided for in O R S 656.388(2)") create an 
anomalous situation. Although the board, the Court of Appeals and this court have 
authority to make decisions concerning the amount of attorney fees to be awarded 
under O R S 656.386(1), either the claimant or the employer or insurer can ask the 
circuit court to "determine the amount of such fee" "in a summary manner." The 
circuit court decision, in turn, could be reviewed by the Court of Appeals and this 
court. On such an appeal an appellate court would be reviewing the question whether a 
trial court erred in modifying or refusing to modify a previous decision of the very 
appellate court considering the appeal from the trial court. Perhaps this should be 
addressed by the legislature. 
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I N T H E SUPREME COURT OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation 
of Margie M . Guill , Claimant. 

G U I L L , 
Petitioner on Reuiew, 

v. 
P E N D L E T O N W O O L E N M I L L S , 

Respondent on Review. 

(WCB 85-09065; CA A42368; SC S34681) 

I n Banc 
On review from the Court of Appeals.* 

Argued and submitted March 2, 1988. 

Robert Wol lhe im, Welch, Bruun & Green, Port land, 
argued the cause and f i led the peti t ion for petitioner on 
review. 

Mildred J. Carmack, Schwabe, Williamson & Wyatt , Port
land, fded the response brief for respondent on review. 

PETERSON, C. J. 

The decisions of the Court of Appeals and the Workers' 
Compensation Board are affirmed. 

* Judicial review of order of Workers' Compensation Board, 88 Or App 130, 744 
P2d581 (1987). 

540 Guill v. Pendleton Woolen Mills 

P E T E R S O N , C. J . 

The claimant prevailed at a hearing before the Work
ers' Compensation Board referee in establishing the compen
sability of her injury claim. Her employer appealed to the 
board, which af f i rmed the referee on compensability but 
reduced the fee that the referee awarded the claimant's attor
ney. The claimant seeks review of the Court of Appeals' deci
sion holding that the board, rather than the circuit court, had 
jurisdiction to review the referee's award of attorney fees. 

The employer sought review of the referee's decision. 
As a result, the claimant did not prevail f inally before the 
referee. The proper forum to review the referee's fee award 
was the board. Greenslitt v. City of Lake Oswego, 305 Or 530, 

, P2d (1988). See also ORS 656.382(2), 
656.386(1). 

The decisions of the Court of Appeals and the Work
ers' Compensation Board are affirmed. 
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I N T H E SUPREME COURT OF T H E 
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SHORT, 
Petitioner on Review, 
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S T A T E A C C I D E N T INSURANCE F U N D 

CORPORATION et al, 
Respondents on Review. 

(A8606-03219; CA A41221; SC S34725) 

In Banc 

On review f rom the Court of Appeals.* 

Argued and submitted March 1,1988. 

Richard A. Sly, Portland, argued the cause and filed the 
petition for petitioner on review. 

Darrell E. Bewley, Assistant Attorney General, Salem, 
argued the cause for respondent on review. W i t h him on the 
response were Dave Frohnmayer, Attorney General, and Vir 
ginia L. Linder, Solicitor General, Salem. 

PETERSON, C. J. 

The decision of the Court of Appeals is affirmed and the 
judgment of the circuit court is reversed. 

* On appeal from Circuit Court, Multnomah County, Charles S. Crookham, 
Judge. 88 Or App 226, 745 P2d 422 (1987) 

Cite as 90 Or 541 (1988) 543 

P E T E R S O N , C . J . 

Like its companion cases of Greenslitt v. City of Lake 
Oswego, 305 Or 530, P2d (1988), and Guill v. Pen
dleton Woolen Mills, 305 Or 538, P2d (1988), both 
decided this date, this case concerns the award of attorney fees 
in a workers' compensation case. 

The claimant appeals f rom a Court of Appeals' deci
sion holding that the circuit court was without authority to 
require the State Accident Insurance Fund (SAIF) to pay 
attorney fees in addition to the amount previously ordered by 
the Workers' Compensation Board (board) and approved by 
the Court of Appeals on review. Short v. SAIF, 88 Or App 226, 
745 P2d 422 (1987) (Short II). We af f i rm the Court of Appeals. 

T H E FACTS 

The claimant suffered a compensable injury in Feb
ruary 1977. Her claim was closed in July 1979 wi th an award 
for part ial disability. I n September 1982 she requested a 
reopening of her claim based upon a newly diagnosed injury. 
SAIF denied the request and the claimant requested a hearing. 
The referee ordered that the claim be reopened as of Sep
tember 1982 and imposed a penalty upon SAIF for unreason
able delay in denying the claim and in paying i n t e r im 
compensation. The referee awarded attorney fees of $500 in 
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connection wi th the penalty issues and $2,000 on reversal of 
the denial. 

SAIF appealed to the board, arguing that the newly 
diagnosed condition was not compensable, or alternatively, 
that a later reopening date was appropriate. The claimant 
cross-appealed, seeking an earlier reopening date. The board 
modified the referee's order, delaying the reopening to March 
1983. The board reduced the penalty and associated attorney 
fees, but increased the attorney fee for prevailing on the 
denied claim to $3,750 and awarded an additional attorney fee 
of $750 for representation before the board. 

The claimant sought review in the Court of Appeals 
and assigned error to the board's order concerning the date of 
reopening and the amount of attorney fees awarded by the 
board. The Court of Appeals (1) ordered that the proper date 
for reopening was September 1, 1982, not March 1983, (2) 
ordered reinstatement of the referee's order concerning the 

544 Short v. SAIF 

penalty issue, and (3) upheld the board's award of attorney 
fees. Short v. SAIF, 79 Or App 423, 719 P2d 894 (1986) (Short 
I). 

The claimant then petitioned the circuit court for an 
increase in the board's attorney fee award. The circuit court 
raised the fee award to $12,000 and ordered SAIF to pay that 
amount minus amounts i t had already paid. SAIF appealed to 
the Court of Appeals, arguing that the circuit court lacked 
jurisdiction to modify the attorney fee award. The Court of 
Appeals held that ORS 656.386(1) was not applicable because 
the claimant did not initiate board review and that ORS 
656.382(2) "is the sole basis for an award of employer paid fees 
when an employer initiates the f inal review process. * * * That 
statute does not provide for circuit court review of attorney , 
fees." Short II, 88 Or App at 230. 

DISCUSSION 

ORS 656.386(1) provides: 
"In all cases involving accidental injuries where a claimant 

finally prevails in an appeal to the Court of Appeals or peti
tion for review to the Supreme Court from an order or deci
sion denying the claim for compensation, the court shall allow 
a reasonable attorney fee to the claimant's attorney. In such 
rejected cases where the claimant prevails finally in a hearing 
before the referee or in a review by the board itself, then the 
referee or board shall allow a reasonable attorney fee. In the 
event a dispute arises as to the amount allowed by the referee 
or board or appellate court, that amount shall be settled as 
provided for in ORS 656.388(2). Attorney fees provided for in 
this section shall be paid by the insurer or self-insured 
employer." 

A t the relevant time, ORS 656.388(2) provided: 
" I f an attorney and the referee or board or appellate court 

cannot agree upon the amount of the fee, each forthwith shall 
submit a written statement of the services rendered to the 
presiding judge for the circuit court in the county in which the 
claimant resides. * * *"' 
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Cite as 90 Or 541 (1988) 545 

We stated in Greenslitt v. SAIF, supra: 

"There are three prerequisites to the applicability of the 
attorney fees provision of ORS 656.386(1): (1) the claimant 
must initiate the hearing process by requesting review from an 
order or decision denying the claim; (2) the claimant must 
prevail finally on the issue of compensation (before the forum 
in which the claimant is the initiating party); and (3) the 
decision of the referee, board or court in which the claimant 
prevails finally must be from an earlier decision or order deny
ing, rather than allowing, the claim for compensation. Shoul
ders v. SAIF, 300 Or 606, 611-12, 716 P2d 751 (1986). A 
claimant 'prevails finally' before a forum if that forum holds in 
the claimant's favor on the issue of the claimant's right to 
workers' compensation and that determination is not 
appealed within the time allowed by statute. For example, 
'[u]nder ORS 656.289(3), matters determined by [a referee's 
order become] final unless "within 30 days after the date on 
which a copy of the order is mailed to the parties, one of the 
parties requests review by the board under ORS 656.295." 
Farmers Ins. Group v. SAIF, 301 Or 612, 619, 724 P2d 799 
(1986).' " (Emphasis in original.) 

The claimant argues t hat the board's award of attor
ney fees was reviewable by the circuit court or "[t]he attorney 
fees awarded by the Court of Appeals by their de novo decision 
* * * was * * * subject to summary review by a circuit court 
pursuant to 656.388(2)." The claimant is not entitled to cir
cuit court review of the fee award of the board or the Court of 
Appeals. ORS 656.386(1) provides for attorney fees on review 
of denied claims. The claimant did not appeal to the board or 
to the Court of Appeals from a decision denying her claim. 
Both the referee and the board concluded that the claimant's 
condition was compensable. Where the only compensation 
issue on appeal is the amount of compensation or the extent of 
disability, rather than whether the claimant's condition was 
caused by an industrial injury, ORS 656.386(1) is not the 
applicable attorney fee statute and the ORS 656.388(2) route 
to the circuit court is not available. Shoulders v. SAIF, 300 Or 
546 Short v. SAIF 

606, 615, 716 P2d 751 (1986). See also Vandehey v. Pumilite 
Glass and Building Co., 35 Or App 187, 580 P2d 1068 (1978) 
(ORS 656.386 not applicable because employer conceded 
causation, issue was extent of treatment warranted); Smith v. 
Amalgamated Sugar Co., 25 Or App 243, 548 P2d 1329 (1976) 
(extent of disability, rather than cause of injury, disputed); 
Grudle v. SAIF, 4 Or App 326, 479 P2d 250 (1971) (amount of 
compensation for amputation, rather than cause of injury, 
disputed). Cf. Ohlig v. FMC Marine & Rail Equipment, 291 Or 
586, 633 P2d 1279 (1981) (where employer denies compen
sability of a condition, rather than disputes extent of liabili ty 

1 Oregon Laws 1987, chapter 884, section 35 deleted the reference to "appellate 
court" in O R S 656.388(2). At oral argument the claimant expressed concern that 
claimants would no longer be able to seek review of appellate court fee awards as a 
result of that amendment. However, even after the 1987 amendments to the Workers' 
Compensation Law, O R S 686.386(1) still provides that "[i]n the event a dispute arises 
as to the amount allowed by the referee or board or appellate court, that amount shall 
be settled as provided for in ORS 686.388(2)," i.e. by circuit court review. 

The claimant's concern perhaps results from a misunderstanding of the source of 
her right to circuit court review of attorney fees not paid from the claimant's award. 
That right results from O R S 656.386(1), not ORS 656.388(2). See Greenslitt v. City of 
Lake Oswego. 305 Or 530 P2d (1988). 
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and amount of compensation due, employer has "denied" the 
claim, distinguishing Vandehey, Smith and Grudle); Covins v. 
SAIF, 272 Or 162, 536 P2d 426 (1975) (same).2 

Where the claimant appeals the amount of l iabil i ty or 
extent of disability, as in the present case, he or she concur
rently may seek review of the attorney fee award in the forum 
in which the merits are presented. In such case, there is no 
statutory provision providing for circuit court review of that 
forum's determination of the appropriate attorney fee award. 
Where the insurer appeals the compensability of a claim or 
the amount or extent of liability, as the insurer did in this case 
before the board, the insurer is liable for attorney fees under 
ORS 656.382(2P i f the compensation awarded to the claimant 
is not disallowed or reduced. That statute does not provide for 
circuit court review. 

Cite as 90 Or 541 (1988) 547 

The decision of the Court of Appeals is affirmed and 
the judgment of the circuit court is reversed.4 

2 The claimant also argues that "the Supreme Court in Wattenbarger u. Boise 
Cascade Corp., [301 Or 12, 717 P2d 1175 (1986),] approved the use of the summary 
circuit court proceeding allowed by ORS 656.388 where, such as in the instant case, the 
employer initiated an appeal to the Workers' Compensation Board following a referee 
order wherein claimant prevailed on a denied claim." Although an exercise in fact 
matching may reveal similarity between this case and Wattenbarger, that case does 
not stand for approval of summary circuit court proceedings under any given facts. At 
issue in that case was whether the circuit court was bound by the board's "suggested 
schedule of fees." See Greenslitt v. City of Lake Oswego, supra, 305 Or at n 5. 
Both parties assumed that the circuit court had jurisdiction. 

-1 O R S 656.382(2) provides: 

"If a request for hearing, request for review, appeal or cross-appeal to the 
Court of Appeals or petition for review to the Supreme Court is initiated by an 
employer or insurer, and the referee, board or court finds that the compensation 
awarded to a claimant should not be disallowed or reduced, the employer or 
insurer shall be required to pay to the claimant or the attorney of the claimant a 
reasonable attorney fee in an amount set by the referee, board or the court for legal 
representation by an attorney for the claimant at and prior to the hearing, review 
on appeal or cross-appeal." 

4 The conclusion that O R S 656.386(1) is not applicable where the claimant suc
cessfully appeals for purposes of gaining an increase in compensation is bolstered by 
the legislative history of 1983 proposed amendments to O R S 656.386 and O R S 656.388 
(Senate Bill 589). The legislature considered and rejected a proposal to grant attorney 
fees in such an instance. One of the "prulilems" that the Senate Committee on Labor 
was asked to address was summarized in this manner: 

"Claimant is awarded permanent partial disability (not 'denied' or 'rejected') but 
increases benefits after hearing, board review or court review (or stipulation). No 
provision for claimant's attorney fees payable by employer or insurer." 

Senate Committee on Labor, Ex D to SB 589 (May 20, 1983). 

The original version of S B 589, which sought to amend O R S 656.386, proposed 
the following response to this "problem": 

"When claimant is awarded an increase in the extent of permanent disability 
by a referee, board, or court, the referee, board, or court shall award to claimant or 
claimant's attorney a reasonable attorney fee, subject to the requirements of O R S 
656.388. Attorney fees provided for in this section shall be paid by the insurer or 
self-insured employer." 

Sep Senate Committee on Labor, Ex D to SB 589 (May 20, 1983). 

This provision did not survive the f irst hearing and work session of the Senate 
committee. See Minutes, Senate Committee on Labor 6-7 (May 20,1983) (referred to 
as amendment "5"). The legislative history also shows that there was a House Bi l l on 
this point, see Minutes, Senate Committee on Labor 5 (May 20, 1983) (testimony of 
Representative Hanlon), which did not get out of committee. 
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I N T H E SUPREME COURT OF T H E 
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v. 
B L A C H L Y et al, 

Respondents on Review, 
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In Banc 

On review from the Court of Appeals.* 

Argued and submitted December 1, 1987. 

James L. Edmunson, Eugene, argued the cause and filed 
the petition for petitioner on review. On the petition was Peter 
O. Hansen, Portland. 

Allan M . Muir , Portland, argued the cause and filed the 
response for respondents on review. W i t h him on the response 
was Schwabe, Williamson & Wyatt , Allan M . Muir , Wayne A. 
Williamson and Dennis S. Reese, Portland. 

Dave Frohnmayer, Attorney General, Salem, filed a Brief 
of Amicus Curiae for Workers' Compensation Department. 
W i t h him on the brief were Virginia L . Linder, Solicitor Gen
eral, and Christine Chute, Assistant Attorney General, Salem. 

C A M P B E L L , J. 

The decision of the Court of Appeals is affirmed in part and 
reversed in part. The decision of the tr ial court is affirmed in 
part and reversed in part. The case is remanded to the circuit 
court for further proceedings. 

* Appeal from the Circuit Court of Multnomah County. Charles S. Crookham, 
Judge. 86 Or App 645. 740 P2d 220 (1987) 

580 Nicholson v. Blachly 

C A M P B E L L , J . 

The issue presented in this case is whether a voca
tional rehabilitation organization which contracts wi th a self-
insured employer to provide assistance to an injured worker 
can be sued in circuit court on contract and tort claims relat
ing to the vocational rehabilitation assistance or whether 
claims of inadequate assistance are in the exclusive jurisdic
tion of the Workers' Compensation Department 1 and Board. 

' The 1987 legislature abolished the Workers' Compensation Department. Its 
functions are now performed by the Department of Insurance and Finance. The 
Workers' Compensation Board still exists and the procedures and substance of the 
Workers' Compensation Act remain unchanged. References to the "department" in 
this opinion apply equally to the Workers' Compensation Department and to the 
Department of Insurance and Finance in its administration of the Workers' Compen
sation Act. The department does include the board. 
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Contrary to the Court of Appeals, we hold that the department 
and board do not have exclusive jurisdiction over all claims 
against the vocational rehabili tation organization and its 
employes. The circuit court's dismissal of the complaint as to 
defendants Blachly and International Rehabilitation Associ
ates, Inc. ( IRA) is reversed. The dismissal of the complaint as 
to defendant Pacific F ru i t Express Company (PFE) is 
affirmed. The decision of the Court of Appeals is affirmed in 
part and reversed in part. 

P la in t i f f filed a complaint claiming contract and tor t 
damages f r o m his employer together w i t h a vocational 
rehabilitation organization and an employe of that organiza
tion. The case was dismissed following an ORCP 21 motion 
and we therefore must accept the allegations in the complaint 
as facts. P l a i n t i f f has abandoned his claim against his 
employer in his petition for review to this court. 

According to the complaint, p la in t i f f was employed 
by PFE and was injured on the job in August 1981. I n 
November 1983, PFE, a self-insured employer, contracted 
with IRA to provide vocational rehabilitation assistance to 
plaint i ff . Blachly is an employe of IRA and had direct contact 
wi th plaint i ff . P la in t i f f alleged that the contract provided that 
IRA would provide vocational rehabilitation or assistance 
"wh ich would have reasonably qual i f ied h im to obtain 
employment at or near the wage he was earning at the time of 
his industrial injury (8/6/81), which was $86.24 a day or 
$11.00 per hour." IRA arranged employment for p la in t i f f as a 
chemical dependency counselor in Minneapolis. 

Cite as 305 Or 578 (1988) 581 

Plaint i f f further alleged that "the parties" signed a 
written agreement in March 1984 that p la in t i f f would be paid 
$11.20 an hour to perform the chemical dependency counselor 
job. Alternatively, p la int i f f alleged that oral modifications of 
t he March contract provide for payment at a rate of $11.00 an 
hour. The chemical dependency counselor job pays $7.00 an 
hour. 

Pla int i f f claimed that defendants had breached the 
November contract by (ailing to provide the vocational 
rehabilitation assistance as provided by the contract, and that 
p la in t i f f was an intended beneficiary of the contract. P la in t i f f 
also claimed that the March agreement was a contract that 
was breached by the failure to provide payment at the rate of 
$11.00 an hour. Pla in t i f f furt her claimed that defendants were 
negligent in failing to provide adequate training or assistance, 
in misrepresenting the hourly wage of the Minnesota job and 
in fail ing to advise plaintif f of the consequences of accepting 
the Minnesota job. 

A l l defendants moved to dismiss all claims on the 
grounds that the Workers' Compensation Board had exclusive 
jurisdiction over the claims and that the complaint failed to 
state a claim. The circuit court granted the motions. The 
Court of Appeals affirmed. Nicholson v. Blachly, 86 Or App 
645, 740 P2d 220 (1987). Because p la in t i f f has abandoned his 
claims against PFE, we do not consider those claims and the 
dismissal of PFE is affirmed. 

The exclusive remedy of injured employes against 
their employers for injuries suffered in the course and scope of 
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employment is to receive workers' compensation benefits. 
ORS 656.018(l)(a) and (2). 2 The exemption f rom liabil i ty 

582 Nicholson v. Blachly 

given an employer extends to the employer's insurer, the 
department and the employes, officers and directors of the 
employer, insurer and the department. ORS 656.018(3).3 The 
statute does not mention any other person or entity nor does i t 
contain language that suggests that anyone else might be pro
tected by the exclusion of other remedies. ORS 656.154 pro
vides that th i rd parties may be liable outside the workers' 
compensation system, and this court has held that tort reme
dies are available to workers' compensation claimants who are 
negligently injured by physicians who treat their compensable 
injuries. Wimer v. Miller, 235 Or 25, 383 P2d 1005 (1963). We 
therefore conclude that ORS 656.018 does not make workers' 
compensation the only remedy available to an employe for 
claims against a vocational rehabilitation organization that 
contracts wi th an employer or insurer to provide assistance 
under the Workers ' Compensation Act . S imi l a r ly , the 
employes of such an organizat ion are not protected f rom other 
liabili ty by ORS 656.018. 

As there is a specific exclusion of liability for employ
ers, insurers, the department and their respective employes, 
and no language in the statute suggests that the liabil i ty of 
others is to be limited, we cannot assume that the legislature 
intended any grant of jurisdiction in the act to be exclusive as 
to other parties. The other grants of jurisdiction in the act are 
stated in permissive, not exclusive terms^ and the act in effect 
at the time of p l a in t i f f s injury was not comprehensive as 
regards t he provision of vocational rehabilitation assistance.5 

Even under the current version of the act and related regula
tions, the scope of a hearing on the subject of vocational 
rehabilitation is limited, and no remedy for contract breach or 
Cite as 305 Or 578 (1988) 583 

negligence is provided. I f the department has no jurisdiction 
to consider certain issues, i t cannot have exclusive jurisdiction 
over those issues. 

2 ORS 65(1.018( 1 )(a) and (2) at the t ime of plaintiffs compensable injury provided: 

"(l)(a) The liability of every employer who satisfies the duty required by 
O R S 656.017(1) is exclusive and in place of all other liability arising out of 
compensable injuries to his subject workers, the workers' beneficiaries and anyone 
otherwise entitled to recover damages from the employer on account of such 
injuries or claims resulting theref rom, specifically including claims for contribu
tion or indemnity asserted by third persons from whom damages are sought on 
account of such injuries, except as specifically provided otherwise in O R S 656.001 
to 656.794. 

"(2) The rights given to a subject worker and his beneficiaries for compensa
ble injuries under O R S 656.001 to 656.794 are in lieu of any remedies they might 
otherwise have for such injuries against the worker's employer under O R S 654.305 
to 654.335 or other laws, common law or statute, except to the extent the worker is 
expressly given the right under O R S 656.001 to 656.794 to bring suit against his 
employer for an injury." 
3 ORS 656.018(3) provides: 

"The exemption from liability given an employer under this section is also 
extended to the employer's insurer, the department, and the employes, officers 
and directors of the employer, the employer's insurer and the department * * *." 
4 See. e.g.. O R S 656.283. 
5 Contrary to statements in the briefs and in the Court of Appeals' opinion, O R S 

656.340 did not become effective until July 1, 1984, almost three years after plaintiffs 
compensable injury and after both contracts were entered into. See Or Laws 1981, ch 
535, §§ 2 and 26(2). -6 9 5-



The act does give the department and its constituent 
bodies jurisdiction to consider certain claims regarding the 
provision of vocational rehabilitation assistance. See ORS 
656.283, 656.704(1) and 656.708. Although this jurisdiction is 
not necessarily exclusive, issues of primary jurisdiction may 
arise under some circumstances. See Tracy v. Lane County, 
305 Or 378, P2d (1988). However, i f some of the issues 
need to be first decided by the department, a question not now 
before us, the circuit court nonetheless has jurisdiction and 
should not have dismissed the complaint for lack of jurisdic
tion. 

The parties have not addressed the issue whether the 
complaint states a claim. The allegations are sufficient to 
withstand a motion to dismiss for failure to state a claim. 

The circuit court's dismissal of the complaint as to 
defendant Blachly and IRA is reversed. The circuit court's 
dismissal of the claim against PFE is affirmed. The decision of 
the Court of Appeals is affirmed in part and reversed in part. 
The case is remanded to the circuit court for further proceed-
in gs. = ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ = ^ ^ ^ ^ = ^ ^ ^ ^ = = = = = 

No. 55 June 1, 1988 1 

I N T H E SUPREME COURT OF T H E 
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v. 
M I L L E R , 

Respondent on Review, 
WORKERS ' C O M P E N S A T I O N BOARD, 

Intervenor I Petitioner on Review. 

(WCB 84-13597; CA A39349; SC S34840) 

In Banc 

On review from the Court of Appeals.* 

Argued and submitted Apri l 5, 1988. 
Margaret E. Rabin, Assistant Attorney General, Salem, 

appeared on behalf of Intervenor/Pet i t ioner on Review, 
Workers' Compensation Board. W i t h her on the briefs were 
Virginia L. Linder, Solicitor General, and Dave Frohnmayer, 
Attorney General. 

Paul .1. D e M u n i z , of Garre t t , Seideman, Hemann , 
Robertson & De Muniz, P.C., Salem, appeared on behalf of 
Respondent on Review Weyerhaeuser Company. 

James L . Edmunson, of Malagon & Moore, Eugene, 
appeared on behalf of Respondent on Review Russell Mil ler . 

PER C U R I A M 

The decision of the Court of Appeals is reversed, and the 
order of t he Workers' Compensation Board is reinstated. 

Gillette, J., dissented and filed an opinion in which Lent, 
J., joined. 

* Appeal from final order of the Workers' Compensation Hoard. 88 Or App 286, 
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P E R C U R I A M 

Claimant's employer in this case and claimant in 
Dunn v. SAIF, also decided today, appealed the Workers' 
Compensation Board's dismissal of requests for review of ref
erees' orders, which each claimed had been timely mailed to 
the Board in compliance with ORS 656.295(2). That section 
provides: 

"The requests for review shall be mailed to the board and 
copies of the request shall be mailed to all parties to the 
proceeding before the referee." 

The Board invoked its rule, OAR 438-05-040(4)(b), which 
stated that " f i l i n g " means 

"date of mailing. If the date of mailing is relied upon as the 
date of filing, there must be proof from the post office of the 
mailing date. Acceptable proof from the post office shall be a 
receipt stamped by the post office showing the date mailed 
and the certified or registered number." 

The Board's order in each case declared that the request for 
review was not received by the Board. In the present case, the 
order stated: 

"The employer in this case has not come forward with 
proof of mailing as required by OAR 438-05-040(4)(b). We, 
therefore, conclude that timely mailing of a request for review 
has not been established and that we are without jurisdiction 
to review the Referee's order." 

The order in Dunn stated a similar conclusion. 

The Court of Appeals reversed both orders. In an 
opinion in this case, the majority, over a dissent, held that the 
Board rule exceeded the scope of its rulemaking authority. 
Weyerhaeuser Company v. Miller, 88 Or App 286, 745 P2d 429 
(1987). 

I t is undisputed that the governing statutes require 
only timely mailing of a request for review. When the legisla
ture wishes to prescribe a particular form of mailing, i t says so. 
See, e.g., ORS 19.028, 87.018, 656.298(3), 656.440(2), 
656.560(2), 656.583(1). The Board rule also does not require 
any particular form of mailing. The Board does not refuse to 
treat requests for review that i t receives through the mails 
before the deadline as properly mailed. Its rule applies only in 
two situations that give rise to disputes over timely mailing: 
4 Weyerhaeuser Company v. Miller 

when the Board does not receive a request (or other docu
ment) alleged to have been mailed, and when the request 
arrives in the mail after the 30-day deadline. In such a situa
tion, the Board's rule demands that the alleged timely mailing 
be demonstrated by " p r o o f in the form of a post office receipt 
"showing the date mailed and the certified or registered 
number." 

This requirement does not exceed the scope of the 
Board's authority to regulate its own procedures. Agencies 
generally may make rules for the conduct of their own pro
cedures even without explicit statutory authorization, see 
ORS 183.341 and 1 Cooper, State Administrative Law 176 
(1965), and there is explicit authority here. The relevant sen
tence of ORS 656.726(4) provides: 

-697-



"The board may make and declare all rules which are 
reasonably required in the performance of its duties, including 
but not limited to rules of practice and procedure in connec
tion with hearing and review proceedings and exercising its 
authority under ORS 656.278." 

The disputed rule does not affect evidence concerning the 
merits of a claim. I t does not deny or disavow the Board's 
jurisdiction based on mailing of a request for review. I t is 
designed only to avoid needless and wasteful controversies 
and evidentiary hearings over the alleged mailing dates of 
documents by prescribing means for proving mailing which 
any party can meet. The rule does not contravene statutory 
provisions. 

Employer in this case argues that the rule only 
defines " f i l i n g , " and ORS 656.295(2) does not refer to " f i l i n g " 
with regard to requests for review. The statutes and rules 
involved indeed are not models of consistent terminology, but 
we see no claim that the wording misled a party. ORS 
656.313(1), a few sections after ORS 656.295(2), begins wi th 
the words "Fi l ing by an employer or the insurer of a request 
for review * * *." OAR 438-11-005 provides: 

" ( i ) The time and manner of filing for Board review is 
found in ORS 656.289 and 656.295. 

"(2) The thirty days of ORS 656.289(3) is satisfied upon 
mailing the request to the Board." 

(Emphasis supplied.) I f the Board chooses to use the word 
Cite as 306 Or I (1988) _5 

" f i l i n g " to describe how a party submits a request for review or 
other document to the Board, and then provides (in the reg
ulation at issue here) that one who relies on the date of mail
ing as. the date of f i l ing must have specified proof in case of 
dispute, nothing in the statute seems to stand in the way. 

The decision of the Court of Appeals is reversed, and 
the order of the Workers' Compensation Board is reinstated. 

G I L L E T T E , J . , dissenting. 

This case presents an easy question which the major
ity unaccountably makes diff icul t . The question is: Does the 
Workers' Compensation Board (t he Board) have the statutory 
authority to promulgate an administrative rule that limits the 
way in which a party can prove a fact material to the Board's 
jurisdiction to one form of proof, to the exclusion of all other 
forms? Because I would hold that t he answer to this question 
is no, 1 am compelled to dissent from the majority's answer to 
the contrary. 

The facts are adequately stated in the majority opin
ion. T'he Board's statutory authority to promulgate rules is 
found in ORS 656.726(4), which provides: 

"The board may make and declare all rules which are 
reasonably required in the performance of its duties, including 
but not limited to rules of practice and procedure in connec
tion with hearing and review proceedings * * *." 

Nothing in this specific language appears to me to authorize 
the Board to deny to any party to a proceeding the right to 
offer probat ive evidence with respect to any issue in dispute. I 
have no doubt, for example, that this court would invalidate 
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unhesitatingly any Board rule that purported to restrict a 
claimant to testimony from a particular form of medical spe
cialist, although other kinds of specialists would be able to 
provide probative information with respect to the medical 
question involved. The fact that t he issue in this case is when 
a letter was mailed, rather than how an arm came to be bro
ken, should not — and, to me, does not — make any dif
ference. 

When the legislature wishes to do so, i t is capable of 
prescribing exactly how mailing is to be accomplished. See, 
6 Weyerhaeuser Company v. Miller 

e.g., ORS 19.0281 and 87.018.2 Instead, i t has in this case 
authorized mailing in plain, generic terms: 

«** * * * * 

"(2) The requests for review [by the Board of referees' 
orders] shall be mailed to the board and copies of the request 
shall be mailed to all parties to the proceedings before the 
referee." 

ORS 656.295(2) (emphasis supplied). When the legislature 
clearly is will ing to have requests for review filed in any way 
that constitutes a "mailing," the Board exceeds its authority 
when it purports without statutory authorization to narrow 
the ways in which that task can be accomplished. We should 
say so. 

Neither is i t a justification to say that, rather than 
limiting the way in which mailing can occur, the rule is merely 
one of proof. As I have already indicated, permitting such a 
rule of proof withstands scrutiny only unt i l the potential scope 
of such authority is examined. And, in any event, a rule that 
only permits proof of mailing in one way is a rule that, as a 
practical matter, only permits mailing in one way. 

The majority's decision today grants to the Board 
Cite as 306 Or 1 (1988) __7 

authority the legislature has not given i t . In the process, it 
undermines the salutary administrative law principle that i t is 
the legislature, not the agency, that controls an agency's 
authority. The Court of Appeals majority correctly analyzed 
this case. It should be affirmed. 

I respectfully dissent. 

Lent, J., joins in this dissenting opinion. 

' O R S 19.028 states: 

"(1) Filing a notice of appeal in the Court of Appeals or the Supreme Court 
may be accomplished by mail. The date of filing such notice shall be the date of 
mailing, provided it is mailed by registered or certified mail and the party filing 
the notice has proof from the post office of such mailing date. Proof of mailing 
shall be certified by the party filing the notice and filed thereafter with the court to 
which the appeal is taken. If the notice is received by the court on or before the 
date by which such notice is required to be filed, the party filing the notice is not 
required to file proof of mailing. 

"(21 Service of notice of appeal on a party, court reporter or the clerk of the 
trial court, or service of a petition for judicial review on a party or administrative 
agency may be accomplished by mail, subject to the same requirements as filing 
notice of appeal by mail as provided in subsection (1) of this section. 

"(3) Except as otherwise provided by law, the provisions of subsections (1) 
and (2) of this section are applicable to petitions for judicial review, cross petitions 
for judicial review and petitions under the original jurisdiction of the Supreme 
Court or Court of Appeals." 
2 O R S 87.018 states: 

"All notices required under ORS 87.001 and 87.060 and 87.075 to 87.093.shall 
be in writing and delivered in person or delivered by registered or certified mail 
except for the 'Information Notice to Owner' described in ORS 87.093 which may 
also be proved by a United States Postal Service certificate of mailing." 
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8 June 1, 1988 No. 56 

I N T H E SUPREME COURT OF T H E 
STATE OF OREGON 

In the Matter of the Compensation of 
Sharon M . Dunn, Claimant. 

D U N N , 
Respondent on Review, 

v. 
SAIF CORPORATION et al, 

Petitioners on Review, 
WORKERS' COMPENSATION BOARD, 

Intervenor/Petitioner on Review. 

(WCB 84-13:186; CA A39337; SC S34836) 

In Banc 

On review from the Court of Appeals.* 

Argued and submitted Apri l 5. 1988. 

Margaret E. Rabin, Assistant Attorney General, Salem, 
appeared on behalf of Intervener and Petitioner on Review 
Workers' Compensation Board and Petitioners on Review 
SAIF Corporation and JJ's Beauty Salon. W i t h her on tho 
briefs were Virginia L. Linder, Solicitor General, and Dave 
Frohnmayer, Attorney General. 

Terrance C. Hunt, of Tamblyn & Bush, Portland, appeared 
on behalf of Respondent on Review. Wi th hini on the brief was 
Brendan Stocklin-Enright of Tamblyn & Bush, Port land. 

PER C U R I A M 

The decision of the Court of Appeals is reversed, and the 
order of the Workers' Compensation Board is reinstated. 

Gillette, J., dissented and filed an opinion in which Lent, 
J., joined. 

* Appeal from final order of I lie Workers' Compensation Board. 88 Or App 291. 
745 P2d 431 (1987). 

10 Dunn v. SAIF 

P E R C U R I A M 

The decision of the Court of Appeals in Dunn v. 
SAIF, 88 Or App 291, 745 P2d 431 (1987), is reversed. 
Weyerhaeuser Company v. Miller, 306 Or 1, P2d 
(1988). The order of the Workers' Compensation Board is 
reinstated. 

G I L L E T T E , J . , dissenting. 

I respectfully dissent for the reasons expressed in my 
dissenting opinion in Weyerhaeuser Company v. Miller, 306 Or 
1, P2d (1988). 

Lent, J., joins in this dissenting opinion. 
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I N T H E SUPREME COURT OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Pamela R. Stovall, Claimant. 

S T O V A L L , 
Respondent on Review, 

v. 
S A L L Y S A L M O N SEAFOOD et al, 

Respondents on Review, 
and 

H A L L M A R K FISHERIES et al, 
Petitioners on Review. 

(WCB 84-13447, 85-01254; CA A38730; SC S33962) 

In Banc 
On review from the Court of Appeals.* 

Argued and submitted November 5, 1987. 

Paul L. Roess, Coos Bay, argued the cause and filed the 
petition for petitioners on review. 

James L. Edmunson, Eugene, argued the cause for 
respondent on review Stovall. W i t h him on the response to the 
peti t ion were Karen M . Werner and Malagon & Moore, 
Eugene. 

Craig St aples, Portland, argued the cause for respondents 
on review Sally Salmon Seafood and E B I Companies. On the 
response to the petition were Jerald P. Keene and Roberts, 
Reinisch & Klor, P.C., Portland. 

L E N T , J. 

The decision of the Court of Appeals is affirmed. 

Gillette, J., dissented and filed an opinion in which Peter
son, C. J., and Carson, J., joined. 

* Judicial review of order of the Workers' Compensation Board. 84 Or App 612, 
735 P2d 18 (11)87). 

Cite as 306 Or 25 (1988) 27 

L E N T , J . 

The first issue is which of two successive employers is 
responsible for payment of workers' compensation for claim
ant's occupational disease, carpal tunnel syndrome. Working 
conditions at both employers could have caused the disease. 
Claimant first became disabled f rom the disease while work
ing for the second employer and first sought medical treat
ment during that second employment. She would not have 
required surgery except for the second employment. We hold 
that the second employer is responsible. 

The second issue is whether the later employer can 
avoid payment of compensation under the doctrine of equita-
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ble estoppel because claimant falsely stated on her pre-
employment application that she had never had any hand, 
wrist or arm trouble. We hold that the employer cannot defeat 
claimant's right to compensation by the defense of equitable 
estoppel. 

I . 

Since the decision in Sahnow v. Fireman's Fund Ins. 
Co., 260 Or 564, 491 P2d 997 (1971), this court does not review 
the record anew to make findings of fact. We take the facts as 
found by the Court of Appeals as those findings may be sup
plemented by undisputed facts. 1 Fol lowing are the facts 
important to resolution of the issues in this case. 

Claimant was employed at Sally Salmon Seafood 
(Sails ) lor about one year prior to June 5, 1984. She did not 
work every day or even all day on some days that she did work. 
On the other hand, she sometimes worked up to 12 hours per 
day and more than 40 hours in a week. Her work was shaking 
crab, which required her at times to strike her wrist against a 
pan or bench to loosen the crab meat from the shell. She also 
filleted fish and shucked oysters. Her work caused her to expe
rience pain and swelling in her wrist and hand. She did not 
lose work on that account. She did not seek medical treatment 

28 Stovall v. Sally Salmon Seafood 

but alleviated her discomfort and the swelling by home treat
ment, util izing a kind of liniment and ice packs. Her work wi th 
Sally ended on June 5, 1984, but not because of any disability. 

On July 28, 1984, she became employed at Hallmark 
Fisheries (Hallmark). Prior to gaining this employment, she 
fi l led out a " P R E - E M P L O Y M E N T A P P L I C A T I O N " on a 
form provided by Hallmark. On that form she checked the 
"No" space in answering the question: "Have you ever had— 
1. Hand, wrist, or arm trouble?" 

Her primary work at Hallmark was as a black cod 
scraper. This required her several hundred times per day to 
scrape the blood from fish backbones. For approximately the 
first two weeks she did this work without discomfort. From 
then on she again experienced discomfort and swelling in the 
wrist and hand. 

She continued to work unt i l midday on September 6, 
1984, when she left her job because of the pain and other 
symptoms in her forearm, wrist and hand, and on the next day 
she f i rst sought medical treatment for her condition. The doc
tor diagnosed "[pjrobable carpal tunnel syndrome," and later 
tests confirmed this diagnosis. A few weeks later she had 
surgery for the condition. 

We summarize some important facts. Claimant did 
not leave her employment at Sally because of the trouble that 
she was having in her forearm, wrist and hand. She had made 
no claim, even for medical benefits, under the Workers' Com-

1 Sonic (if the findings of fact as to dates by the Court uf Appeals in this case, 
Slorall r Sally Salmon Seaf<»«t, 84 Or App 012. 7:<5 |'2d 18 (1987), are without any 
support in the evidence and arc not in accord with dates that are undisputed by the 
panics. We shall use dates undisputed by the parties. 
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pensation Law before she was employed at Hallmark. She was 
not disabled at the time she applied for work at Hallmark. She 
performed the duties of her job at Hallmark for over two 
months before she became disabled.2 

I I . 

Claimant fded claims against both Sally and Hall
mark for workers' compensation. Each employer denied her 

Cite as 306 Or 25 (1988) . 29 

claim. She requested hearings and successfully asked that the 
hearings be consolidated. 

At the hearing, both employers conceded that her 
claim was compensable, but each contended that the other 
employer was responsible for payment of compensation. In 
addition, Hallmark contended that she was estopped from 
asserting a claim against Hallmark because of her false state
ment that she had not had previous hand, wrist or arm trou
ble. 

At the hearing, claimant conceded that her answer on 
the application form was false. Hallmark's plant supervisor 
testified that had she answered the question t ruthful ly , he 
would have made inquiry into her work history, and had he 
learned that she had been having the trouble she did have 
while working at Sally, he would not have "considered her 
physically f i t for the kind of work lor which you were going to 
hire her." He was not asked directly whether he would have 
hired her, either at all or for other work. 

The report of an examining physician stated in part: 

" I n answer to the questions asked, the diagnosis, I am 
confident , is carpal tunnel syndrome, status post-release, with 
significant improvement. I do no! feel that the condition was 
idiopathic but arose as a consequence of her work as a crab 
shaker and was later aggravated further by cod scraping. I feel 
that, her carpal tunnel syndrome first made its clinical 
appearance while she was working at Sally Salmon Seafood, 
and was exacerbated by her activit ies at Hallmark Fisheries, 
resulting in need for surgical intervention. * * * 

* * * * * * * 

"In July of 1984 she began working at Hallmark Fisheries 
and problems again started with the right hand, this time 
much more severe. * * * 

"* * * She was working as a cod scraper at the time of 
recrudescense of symptoms and surgery in 1984." 

The referee found that claimant's carpal tunnel syn
drome had its inception during her employment at Sally and 
that there was only a worsening of symptoms f rom the 
employment at Hallmark. The referee specifically rejected 

2 If, despit* her want of disability, claimant would be considered a person with a 
physical impairment, Hallmark might have been in violation of ORS 659.425 had 
Hallmark refused to hire or employ her. That issue was raised by claimant in this 
matter, but we express no opinion thereon because we do not regard it as being 
necessarv to the decision of this case. 
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30 Stovall v. Sally Salmon Seafood 

Sally's claim that Hallmark was the responsible employer 
under the last injurious exposure rule. 3 

On review, the Workers ' Compensation Board 
(Board) stated in its order: 

"(W]e find that claimant's work exposure for Liberty's 
insured [Hallmark] either contributed to the cause of, aggra
vated, or exacerbated her underlying disease" (Emphasis 
added.) 

The Board stated that i t was unconvinced that any one 
employment was more likely the cause of claimant's "dis
abil i ty." The Board held that the last injurious exposure rule 
was applicable, thus f ixing responsibility on Hallmark. The 
Board concluded that equitable estoppel should not be 
applied. 

I I I . 

On judicial review, the Court of Appeals affirmed the 
Board's decision.4 Stovall v. Sally Salmon Seafood, 84 Or App 
612, 735 P2d 18 (1987). The court found: (1) Claimant would 
not have required surgery had she not worked at Hallmark. (2) 
Working conditions at both employers could have caused the 
disease. (3) Claimant did not become disabled unt i l she sought 
medical treatment while working at Hallmark. On those f ind
ings the court concluded that Hallmark was the responsible 
employer under the last injurious exposure rule. 

On the issue raised by Hallmark's contention that 
this claim is barred under the doctrine of estoppel, the Court 
Cite as 306 Or 25 (1988) 31 

of Appeals made no finding of fact whether Hallmark would 
have hired her had she answered t ruthful ly to the question 
concerning previous hand, wrist or arm trouble. The court 
concluded that even i f equitable estoppel were available under 
the Workers' Compensation Law, Hallmark had failed to per
suade the court that i t would "be appropriate to invoke i t 
here." 84 Or App at 615. 

IV. 

On the findings made by the Court of Appeals, this is 
a classic case for application of the last injurious exposure 
rule. That rule, as i t applies to an occupational disease claim, 
was stated by this court, Boise Cascade Corp. v. Starbuck, 296 
Or 238, 241, 675 P2d 1044 (1984), as follows: 

* The referee's "OPINION AND O R D E R " stated the following under a heading 
" E V I D E N C E " : 

"(5) Although she was aware of her problems, she did not accurately indicate 
their existence to Hallmark when she applied for work (see Ex. 14). Mr. Adams' 
testimony indicates that the complaint would have been investigated; the exis
tence of a preexisting condition 'sometimes' means the applicant will not be hired. 
In her case, she would not have been hired." 

This is puzzling; we cannot tell whether the last sentence is meant to indicate that 
Adams' testimony was that claimant would not have been hired. If so, it is not based 
on Adams' testimony, for he was not asked that question. If the sentence is meant to be 
a finding of the referee, it is not set forth in the portion of his "OPIN ION AND 
O R D E R " under the heading " F I N D I N G S " even though it would have been important 
to Hallmark's claim of estoppel had there been reason for the referee to reach that 
claim. 

4 The Court of Appeals reversed a part of the Board's decision pertaining to 
attorney fees; that issue is not before us. 
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"In Oregon, as in most states, the last injurious exposure 
rule arose in an occupational disease context. We first applied 
it in a case involving a hearing loss claim. Inkley v. Forest 
Fiber Products Co., 288 Or 337, 605 P2d 1175 (1980). In an 
occupational disease context, the rule is this: If a worker 
establishes that disability was caused by disease resulting 
from causal conditions at two or more places of employment, 
the last employment providing potentially causal conditions 
is deemed to have caused the disease. The result is that, once 
the requirement of some contributing exposure has been met, 
the last employer is liable even though the worker has not 
proved that the last employment was the actual cause of the 
disability. 288 Or at 342-43. Accord, Bracke v. Baza'r, [293 Or 
239, 244-249, 646 P2d 1330 (1982)]. See also 4 Larson, Work
men's Compensation Law §§ 95.00-95.21 (1983)." (Footnote 
omitted.) 

On these facts and under that rule, Hal lmark is the responsi
ble employer for payment of benefits to this claimant on this 
claim. 

V. 

Hal lmark relies on the doctrine of equitable estoppel 
to defeat the claim. It is conceded by Hal lmark that one of the 
facts that Hal lmark must establish to avail itself of the doc
trine is that it changed its position in reliance on claimant's 
false representation, i.e., that had Hal lmark known the truth, 
it would not have hired her as a cod scraper. As we have 
already pointed out, 306 Or at 28 n 2, the referee's opinion and 
order is not clear in this respect. The Board made no finding 
32 Stovall v. Sally Salmon Seafood 

on this element of Hal lmark's defense. The Court of Appeals' 
language is similarly unclear: 

"Hallmark asserts that it should be entitled to raise 'estoppel 
by conduct' as an affirmative defense to responsibility for the 
claim, because it relied on claimant's representation concern
ing her health in hiring her and would not have hired her had 
she provided the correct history of her hand problem. 
Although claimant was less than candid, she had not sought 
medical treatment for her condition or lost any work as a 
result of it. We are not persuaded that, even if equitable estop
pel is applicable in the Workers' Compensation context to free 
an employer of responsibility for a work-related condition, it 
would be appropriate to invoke it here." 

84 Or App at 615. We cannot tell whether the dependent 
clause of the first sentence was meant by the court to be a part 
of Hal lmark 's assertion or a finding by the court. I f it were 
meant to be a part of Hal lmark 's assertion, the last sentence 
can be read to mean that Hal lmark did not establish the 
necessary fact to the satisfaction of the Court of Appeals as 
trier of fact. Former O R S 656.298(6). 

I f the requisite fact of change of position has not been 
established to the satisfaction of the ultimate trier of fact, i.e., 
the Court of Appeals, that would end the matter, and there 
would be no need for us to determine whether the doctrine of 
equitable estoppel can be utilized to defeat a claim for com
pensation against an otherwise responsible employer. We 
shal l assume for the sake of argument that the Court of 
Appeals found the fact to have been established. 
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The doctrine of estoppel is not of recent origin. 

" 'Estoppe,' commeth of the French word estoupe, from 
whence the English word stopped: and it is called an estoppel 
or conclusion, because a man's owne act or acceptance stop-
peth or closeth up his mouth to alleage or plead the truth: and 
Littleton's case here proveth this description. 

"Touching estoppels, which is an excellent and curious 
kinde of learning, it is to be observed, that there be three kinde 
of estoppels, viz. by matter of record, by matt er in writing, and 
by matter in paiis. 

"(a] By matter of record, viz. by letters patents, fine, 
recoverie, pleading, taking of continuance, confession, 
imparlance, warrant of attorney, admittance. 

Cite as 306 Or 25 (1988) 33 

"[b] By matter in writing, as by deed indented, by mak
ing of an acquittance by deed indented or deed poll, [c] by 
defeasance by deed indented or deed poll. 

"By matter in paiis, as by liverie, by entry, by acceptance 
of rent, by partition, and by acceptance of an estate, as here in 
the case that Littleton putteth; whereof Littleton maketh a 
speciall observation, that a man shall be estopped by matter in 
the countrey, without any writing (1). 

"(1) The reasons why estoppels are allowed, seem to be 
these: No man ought to allege any thing but the truth for his 
defence, and what he has alleged once, is to be presumed true, 
and therefore he ought not to contradict it; for as it is said in 
the 2 Inst. 272. allegans contraria non est audiendus. Sec
ondly, as the law cannot be known till the facts are ascer
tained, so neither can the truth of them be found out by 
evidence; and therefore it is reasonable that some evidence 
should be allowed to be of so high and conclusive a nature, as 
to admit of no contradictory proof. Note the 11th edition. -
[Note 306.]" 

I I Coke Upon Litt leton 352a (Butler and Hargraves, F i rs t 
American E d 1853, section 667) / Although we have here a 
written false representation, it is not a writing of the k ind to 
which Lit t leton referred; rather, the claim of estoppel here is 
that variously known as estoppel in pais, estoppel by conduct 
or equitable estoppel/' Where we use the word "estoppel" 
hereinafter, it refers to this kind of estoppel unless otherwise 
specified. 

In its purer sense the doctrine of estoppel operates to 
prevent a person from taking a position contrary to that ear
lier taken; it prevents a person from proving the truth where 
that is opposed to a false position earlier taken that caused 
another to rely on the false position and thereby to choose a 
course of action. 

5 Presently extant, is a fourth form known as promissory estoppel. See, e.g.. 
Restatement (Second) Contracts § 90 (1979). 

B By "matter in pais" (French for "country") the courts originally meant matter 
that was so notorious that all persons in the vicinity would be expected to have 
knowledge of the matter. 

"The examples which Coke gives of estoppel by matter in pais are livery of 
seisin, entry, acceptance of rent, partition, and acceptance of an estate—all acts 
more or less notorious, of which 'the pays' might, be expected to have cognizance." 

9 Holdsworth's History of English Law 159 11!)2(>). 
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34 Stovall v. Sally Salmon Seafood 

"[Equitable estoppel is] employed to prevent one from proving 
an important fact to be something other than what by act or 
omission he has led another party justifiably to believe." 

Wiggins v. Barrett & Associates, Inc., 295 Or 679, 689, 669 P2d 
1132 (1983). 7 When used in that sense, the doctrine would be 
of no avail to Hal lmark. T h i s is because claimant's case does 
not rest on proving now the true history of her arm, hand and 
wrist trouble. In other words, her case does not rest on denying 
the truth of what she represented on the application form. 

It is fair to say, however, that the doctrine is not as 
narrow as the above authorities would suggest. For instance, 
this court has said: 

"This doctrine of equitable estoppel or estoppel in pais is 
that a person may be precluded by his act or conduct, or 
silence when it was his duty to speak, from asserting a right 
which he otherwise would have had." (Emphasis added.) 

Marshall v. Wilson, 175 Or 506, 518, 154 P2d 547 (1944). 8 "The 
doctrine of estoppel is only intended to protect those who 
materially change their position in reliance upon another's 
acts or representations." Bash v. Fir Grove Cemeteries, Co., 
282 Or 677, 687, 581 P2d 75 (1978). It is on the rule as thus 
stated that Hal lmark must rely. In other words, Hal lmark 
Cite as 306 Or 25 (1988) 35 

here contends that claimant cannot assert her right to com
pensation by reason of her false statement and Hallmark's 
reliance thereon, which we have assumed arguendo. 

In that broad sense Hal lmark would ordinarily be 
entitled to rely on the doctrine of estoppel to defeat this claim, 
but we shall now turn our attention to whether a workers' 
compensation claim may be barred by estoppel. 

While acknowledging that the case did not involve an 
issue whether a claimant may be estopped from successfully 
presenting a claim, Hal lmark contends that our discussion of 
equitable estoppel in Frasure v. Agripac, 290 Or 99, 104-107, 
619 P2d 274 (1980), shows that the doctrine is applicable to 
workers' compensation cases. In that case the Court of 

' "The gist of equitable estoppel is that a party who has, by his statements or 
conduct, asserted a claim based on the assumption of the truth of certain facts, 
whereby he has obtained a benefit from another party, cannot later assert that 
those facts are not true if thereby the other party will be prejudiced." 

McClintock. Equity 80 (2d ed 1948). 

In 28 Am Jur 2d, Estoppel and Waiver, section 27, pages 627-28, is found a 
"comprehensive definition" distilled from a host of cases listed in a footnote to that 
text: 

"The most comprehensive definition of equitable estoppel or estoppel in pais is 
that it is the principle by which a party who knows or should know the truth is 
absolutely precluded, both at law and in equity, from denying, or asserting the 
contrary of. any material fact which, by his words or conduct, affirmative or 
negative, intentionally or through culpable negligence, he has induced another, 
who was excusably ignorant of the true facts and who had a right to rely upon such 
words or conduct, to believe and act upon them thereby, as a consequence reasona
bly to be anticipated, changing his position in such a way that he would suffer 
injury if such denial or contrary assertion was allowed." 
s The court purported to state this as the rule by quoting from an earlier opinion, 

namely. Bramwell v. Rowland. 123 Or 33, 44. 2fil P 57 (1927). The quoted material 
itself and other language in Bramwell not quoted would support only the rule as stated 
in the authorities in footnote f i and the accompanying text. 
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Appeals had held that one employer's insurer, by paying bene
fits, was estopped by its conduct from later denying a claim on 
the basis that it was not compensable. We held, in this respect, 
only that the insurer was not estopped. We did not discuss 
whether the doctrine of estoppel is available to any party in a 
workers' compensation case. Finally, we noted on this issue 
that the insurer had not made a representation normally asso
ciated with estoppel. 

1 In answer to questions submitted by this court to 
decide whether to allow review on this issue, c la imant 
acknowledged that Professor Larson has written: 

"(e) A false statement in an employment application 
does not of itself make the employment contract invalid. Ben
efits are barred only if (1) the employee knowingly and wilfully 
made a false representation as to his physical condition; (2) 
the employer relied on the representation and the reliance was 
a substantial factor in the hiring; and (3) there was a causal 
relation between the false representation and the injury." 

1C Larson's Workmen's Compensation L a w 8-284, § 47.00 
(1986). In elaborating on this "black letter" statement, Larson 
continues: 

"§ 47.53 False statements in employment application 

"On the basis of the distinction stated in § 47.51, it has 
been held that employment which has been obtained by the 
making of false statements — even criminally false state
ments — whether by a minor or an adult, is still employment; 
that is, the technical illegality will not of itself destroy com
pensation coverage. What seems to be emerging, in place of a 

36 Stovall v. Sally Salmon Seafood 

conceptual approach relying on purely contractual tests, is a 
common-sense rule made up of a melange of contract, causa
tion, and estoppel ingredients. The following factors must be 
present before a false statement in an employment application 
will bar benefits: (1) The employee must have knowingly and 
wilfully made a false representation as to his physical condi
tion. (2) The employer must have relied upon the false repre
sentation and this reliance must have been a substantial 
factor in the hiring. (3) There must have been a causal connec
tion between the false representation and the injury." (Foot
notes omitted.)9 

Id. at 8-394. In support of this text the author cites in footnote 
24 a lengthy list of cases, continuing into the 1987 supplement. 
W e have examined those cases. Some of them are apparently 
the source of the rule stated by Professor Larson . Others are 
cases in which the rule, as stated by him, was applied to 
various fact situations. In some cases application of the rule 
worked to deny compensation and in others worked not to 
deny compensation. 

These cases are discussed in terms of fraud except for 
those from Tennessee. Foster v. Esis, Inc., 563 S W 2 d 180, 182 
( T e n n 1978), seems to say that the Tennessee court would 
deny benefits by application of the doctrine of estoppel; how
ever, the court does not discuss why it chose to apply "estop
pel" rather than fraud or misrepresentation. T h e cases from 

9 We are not entirely sure what the third element means. If it means that the 
misrepresentation produced the injury, we think that it would be a rare case indeed 
that would fit. In the case of an occupational disease, as is the case at bar, certainly the 
false statement on the employment application did not produce claimant's carpal 
tunnel syndrome. 7 OR 



the many other jurisdictions cited in the footnote do not men
tion estoppel but discuss whether the claimant must be barred 
from recovery by reason of fraud or misrepresentation. 

T h e Tennessee court in Foster v. Esis, Inc., supra, in 
applying the doctrine of estoppel, purported to rely on Federal 
Copper & Aluminum Company v. Dickey, 493 S W 2 d 463 (Tenn 
1973). In that case the court found a public policy declared by 
the legislature to support adoption of Professor Larson's test. 
T h e court noted that Tennessee statutes provided for waiver 
of workers' compensation coverage for a prospective employee 
"who is susceptible to an occupational disease or has a history 
Cite as 306 Or 25 (1988) 37 

of heart disease." 1 0 Id. at 464. T h e court did not use the word 
"estoppel" at all in its decision except as it appears in the 
quotation of Larson's test. It held that one is usually prohib
ited from "profiteering" from his fraud or wilful misrepresen
tation and that the result should be no different just because 
the legislature had not anticipated the "problem" presented 
by such misrepresentation. We are not quite sure how the 
Foster u. Esis, Inc. court translated this into estoppel. 

As discussed by both Professor Larson and by the 
court in Teixeira v. Kauikeolani Children's Hosp., 3 Haw App 
432, 652 P2d 635 (1982), there is a split of authority as to 
whet her misrepresentations will bar a claim and, if so, in what 
circumstances. Some of the courts that permit a claim to be 
barred have found policy in their respective state statutes 
that, although not exactly in point, have led the courts to bar 
claims. Other courts have found no bar because there is no 
legislative policy one way or the other. Courts which have not 
referred to legislative policy have split on whether there 
should be a rule such as that phrased by Professor Larson . 

We do not find any decision, not resting on statute, 
that persuades us one way or the other whether Oregon should 
follow either line of authority. Especially we find nothing in 
the cases t hat would lead us to recognize a defense of estoppel. 

V I . 

T h i s brings us to what this court should do, now faced 
for the first time with a contention that the doctrine of estop
pel should be employed to defeat a claim. We believe the better 
approach to be an attempt to discern public policy as 
expressed by the legislature. 

T h e legislature has made it clear that an employer 
cannot obtain a valid release of a worker's right to benefits for 
38 Stovall v. Sally Salmon Seafood 

i n j u r y under the W o r k e r s ' C o m p e n s a t i o n L a w . O R S 
656.236(1) provides: 

"' Compare O R S 656.806. which provides: 

"As a prerequisite to employment in any case, a prospective employer may, by 
written direction, require any applicant for such employment to submit to a 
physical examination by a doctor to be designated by the Director of the Depart
ment of Insurance and Finance, and paid by such prospective employer. In every 
case in which such right is exercised, and the applicant is subsequently employed, 
the employer shall file a true copy of the written direction for and the doctor's 
findings resulting from the physical examination, with the director within 10 days 
after the beginning of such employment." 
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"No release by a worker or beneficiary of any rights under 
O R S 656.001 to 656.794 is valid." 

B y O R S 656.804 this provision is applicable to claims under 
the Occupational Disease L a w . 

T h e fear that employers or private insurers might 
attempt to use releases to defeat claims was the reason for 
inclusion of O R S 656.236(1) in the 1965 major revision of the 
Workers ' Compensat ion L a w . Skelton, The 1965 Oregon 
Workmen's Compensation Law, 45 Or L Rev 40, 47 (1965). It 
would appear that the policy underlying the legislative injunc
tion against obtaining releases of a worker's rights would 
extend to forbidding a waiver of those rights if such were 
sought as a precondition of employment. T h i s policy points in 
the opposite direction from the Tennessee statute examined 
in Federal Copper & Aluminum Company v. Dickey, supra.u 

It must be kept in mind that court decisions in cases 
arising under the Workers' Compensation L a w interpret that 
statutory law. T h i s seems to have been lost on some of the 
courts whose decisions are cited by Professor Larson , supra. 
Some of those courts obviously arrived at decisions denying 
benefits because those courts believed that they were free to 
engraft on the statutory schemes of their respective states the 
courts' ideas of what the common law or equity might require 
in the circumstances. 
Cite as 306 Or 25 (1988) 39 

It also must be remembered that the passage of work
ers' compensation legislation, while giving to the worker the 
right to compensation regardless of fault, deprived the worker 
of the right to maintain an action for damages for injuries 
suffered by reason of the employer's fault. E a r l y on, this court 
deemed the legislation was for the benefit of the worker. 
Whether or not it was exclusively so, that concept led this 
court to pronounce many times over the years that Oregon's 
statutory workers' compensation scheme was to be construed 
liberally in favor of the worker-claimant. See, e.g., Fossum v. 
SAIF, 289 Or 787, 792-93, 619 F2d 233 (1980): 

"(A]ny such ambiguity must be construed in favor of compen
sation, just as ambiguous provisions of insurance policies are 
construed in favor of the beneficiaries, particularly in view of 
the long-established rule in Oregon that the Workers' Com
pensation Law must be liberally construed in favor of the 
worker and compensation. [Citing cases.]" 

" The legislature has directed its attention to the effect of a claimant's false 
representation to secure benefits, but not to the securing of employment. See O R S 
656.990(1), which provides: 

"Any person who knowingly makes any false statement or representation to 
the board or its employes, the director or employes of the director, the insurer or 
self-insured employer for the purpose of obtaining any benefit or payment under 
O R S 656.001 to 656.794, either for self or any other person, or who knowingly 
misrepresents to the board, the director or the corporation or any of their repre
sentatives the amount of a payroll, or who knowingly submits a false payroll report 
to the board, the director or the corporation, is punishable, upon conviction, by 
imprisonment for a term of not more than one year or by a fine of not more than 
$1,000, or by both." 

Although the issue was not before us, we stated in Bauman v. SAIF, 295 Or 788, 794, 
670 P2d 1027 (1983), that the insurer might be able to deny the compensability of a 
claim after first accepting it if "there is a showing of fraud, misrepresentation or other 
illegal activity." That statement was made, however, in the context of making a claim, 
not in connection with securing employment. 
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In short, we understand the philosophy of the Work
ers' Compensation L a w to be that if a person is hired and is, in 
fact, working for an employer in the role of an employee and 
becomes disabled as a result of being so employed, the cost of 
the worker's disability is to be borne by the economy through 
the employing enterprise and not to be borne by the worker. 
That statutory policy should not be vulnerable to reopening 
the way in which a worker in fact obtained the employment 
when the worker is injured or contracts a disabling occupa
tional disease on the job, perhaps months or years after the 
event of hiring. 

V I I . 

We conclude that public policy as expressed by the 
legislature weighs in favor of not defeating a claim for benefits 
by applicat ion of a doctrine not endorsed by the legislature. I f 
false representations by a worker to obtain employment are to 
defeat a claim for benefits under the doctrine of equitable 
estoppel, we leave it to the legislature so to provide. 

T h e decision of the Court of Appeals is affirmed. 

G I L L E T T E , J . , dissenting. 

There are times when enforcing a pre-existing rule of 
law creates, or at least can appear to create, an injustice, but 
the rule must nonetheless be enforced. T h e majority treats 

40 Stovall v. Sally Salmon Seafood 

this as such a case. T h e majority is wrong. There is no pre
existing rule here. 

T h e majority holds — and I agree — that Hal lmark is 
the responsible employer under the last injurious exposure 
rule, See Boise Cascade Corp. u. Starbuck, 296 Or 238, 241, 675 
P2d 1044 (1984), unless it is relieved of its responsibility by 
virtue of its estoppel claim. I also agree with the majority that 
the Court of Appeals has not given a clear statement as to the 
facts it has found that bear on the estoppel question. See 
Stovall v. Sally Salmon Seafood, 84 Or App 612, 615, 735 P2d 
18 (1987), discussed by the majority at 306 Or T h a t is 
regrettable, because a clear finding against Hal lmark on the 
facts would obviate any need for a discussion by the majority, 
or by me, of the estoppel issue. But it must be discussed. 

T h e majority's discussion is at 306 Or It pur
ports to be "an attempt to discern public policy as expressed 
by the legislature [on t he question of whether estoppel is avail
able to parties in Hallmark's position]." 306 Or at 

There is no statute directly relating to this issue. T h e 
majority purports to find some meaning in the Workers' Com
pensation Law's prohibition of waivers. O R S 656.236(1); 
656.804. 306 Or at T h e majority does not explain just 
what the analogy is or means, however. For myself, I do not 
find any analogy at all between forbidding waivers of coverage 
by employes, on the one hand, and forbidding a potential 
employe from obtaining employment (and, subsequently, 
compensation) by fraud, on the other hand. T h e legislature 
simply has not spoken to this question, either directly or by 
implication. 

T h e majority appears to recognize the same thing, 
because it concludes its case bv relying on the old saw that the 
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workers' compensation scheme is to be "construed liberally in 
favor of the worker-claimant." 306 Or at , citing Fossum v. 
SAIF, 289 Or 787, 792-93, 619 P2d 233 (1980). T h i s approach 
works, if at all, only until one backs away a short distance and 
looks at the resulting proposition. Everyone accepts that the 
ultimate question is one of legislative intent. T h e majority 
announces that it was the legislature's intent, in setting up the 
workers' compensation system, to permit a worker who knows 
she is physically at risk if she takes a certain job and who 
knows her prospective employer doesn't want to hire her if she 

Cite as 306 Or 25 (1988) 41 

is at risk to lie, get the job, get hurt, and charge the employer 
for her medical expenses, time loss and degree of permanent 
impairment, if any. And all this in spite of the fact that (it is 
assumed) the employer has taken every reasonable step to 
avoid claimant's injury by establishing a bona fide condition 
on hiring and, in all likelihood, has based its workers' compen
sation insurance plan on the assumption that the condition 
will be efficacious. 

I would hold that one who intentionally conceals a 
physical condition in response to a valid inquiry by a prospec
tive employer, who would not have been hired for the particu
lar job she was given had she answered truthfully, and who is 
hired and thereafter is disabled or requires medical services 
for the concealed condition, is ineligible for workers' compen
sation benefits. Accord, 1C Larson, Workman's Compensation 
Law, § 47.00, 8-284 (1986). See Bauman v. SAIF Corporation, 
295 Or 788, 670 P2d 1027 (1983). I would, of course, require 
the employer or insurance carrier to establish all of the forego
ing elements before compensation could be denied. 

It is one thing to say that the workers' compensation 
scheme does not concern itself with fault once a worker is in 
the system — the trade-off of rights and duties encompassed 
in the scheme is clear. But this is a case of fraudulently enter
ing the system. T h e legislature has not said it intended to 
protect or excuse such frauds. T h e majority is working this 
unjust result entirely on its own. We do not have to do so. 1 

I dissent. 

Peterson, C . J . , and Carson, J . , join in this dissent. 

' What should be done is to remand t he case to the Court of Appeals to make clear 
findings on the crucial factual issue. If Hallmark has made its case for estoppel, it 
should prevail. 
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Employer's appeal , compensation not reduced 

E x t r a o r d i n a r y f e e , 470 
No b r i e f f i l e d , 72,73,77 

E x t r a o r d i n a r y f e e , 606 
Unreasonable conduct 

Delay i n a u t h o r i z i n g surgery , 70 
Discovery , f a i l u r e to p rov ide , 59 
F a i l u r e to close c l a i m , 476 
F a i l u r e to pay fee out o f compensation, 331 
Fee f o r each such a c t , regardless o f pena l t y , 401 
No p e n a l t y , 25,59,70,231,401,476 
Penalty assessed, 59,331,401 

Fee out o f , not i n a d d i t i o n t o , compensation 
Motion f o r Reconsidera t ion , services f o r , 85 
Own Motion Case, 56,62,64,331 
Penalty issue 

F a i l u r e to pay fee awarded, 331 
TTD obtained f o r c l a iman t , 481 
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ATTORNEY FEES (cont inued) 

No fee awarded, or fee reduced 
Board order f i n a l before request made, 109,115,342 
C i r c u i t Court a c t i o n f i l e d l a t e , 647 
Employer's request f o r review 

Penal t ies & fees a f f i r m e d , 82,327 
Withdrawn or dismissed, 75,393,608 

For services i n n e g o t i a t i o n s , 366 
I n t e r i m o rde r , 336 
No employer 's appeal , 121,239 
No f i n a l p r e v a i l i n g , denial o f compensab i l i ty , 85,121,239 
No remand by Court to determine i ssue , 85 
No statement o f services and/or fee agreement, 395,407,430 
P e t i t i o n f o r fees to Court o f Appeals f i l e d l a t e , 85 

R e s p o n s i b i l i t y case 
Compensabil i ty issue or d e n i a l , 53 
"Meaningful p a r t i c i p a t i o n " discussed, 276,608 
No c a r r i e r - p a i d f e e , 226 
One c a r r i e r r e spons ib l e , o ther pays f e e , 35 
Unreasonable delay i s su ing d e n i a l , 38 

Th i rd p a r t y case, 366,380 

BACK-UP DENIALS (BAUMAN) See DENIAL OF CLAIMS 

BENEFICIARIES & DEPENDENTS 
See a l s o : DEATH BENEFITS 
Wrongful death vs . T h i r d p a r t y a c t i o n s , 655 

BOARD'S OWN MOTION See OWN MOTION RELIEF 

CLAIMS, FILING 
Late f i l i n g issue 

Claim not ba r red , 532 
Occupational disease c la im 

Timeliness i s sue , 403,580 

CLAIMS, PROCESSING 
See a l so : DETERMINATION ORDER; MEDICALLY STATIONARY 
Acceptance 

Notice o f , d e f i n e d , 521 
Scope o f , d iscussed, 674 

Duty to process 
Claim c l o s u r e , g e n e r a l l y , 476 

Independent medical exam: c a r r i e r ' s r i g h t s , 280 
Non-disabl ing c la im 

M i s c l a s s i f i c a t i o n i s sue , 349 
Payment 

TTD ordered by Determinat ion Order, denia l o f , 228 
Penalty issue 

Delay accept/deny, 401 
Delay i n a u t h o r i z i n g surgery , 70 
Denial o f TTD ordered by Determinat ion Order, 228 
F a i l u r e to process t i m e l y , 59,231 
Improper c l a im c l o s u r e , 246,481 

Pre-c losure denia l 
Not a l l o w e d , 481,521 

Premature c la im c losure 
See DETERMINATION ORDER/NOTICE OF CLOSURE; MEDICALLY STATIONARY 
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COLLATERAL ESTOPPEL 
See a l so : ESTOPPEL; RES JUDICATA 
Medical services d e n i a l ; f u t u r e s e rv i ce s , 117 

CONDITIONS See OCCUPATIONAL DISEASE, CONDITION, OR INJURY 

CONSTITUTIONAL ISSUES 

COURSE & SCOPE See AOE/COE 

COVERAGE QUESTIONS 
Domestic se rvan ts , 236 
Non-complying employer issue 

Dual employers, compliance found , 234 
Non-subject worker issue 

Corporate o f f i c e r , d i r e c t o r , 80 

CREDIBILITY ISSUES 
Board's f i n d i n g ; Referee made none, 409 
Incons i s t enc i e s : tes t imony vs . documents, 540,602 
Language b a r r i e r and, 264 
No f i n d i n g by Referee, 540,547 
Referee 's op in ion de fe r r ed t o , 389,486,649 
Symptoms not repor ted to phys i c i ans , 540 
Testimony vs . demeanor, 486 

CRIME VICTIMS ACT 
Claim denied 

No compensable c r ime , 433 
Denial reversed: "sharing the same household" i s sue , 1 
Hearing r e f u s e d , 575 
Remand to consider f u r t h e r evidence, 400 
Standard o f rev iew, 575 
Timeliness i s sue , 575 

DEATH BENEFITS 
Bur i a l a l lowance, 373 
S t a t u t o r y b e n e f i c i a r y vs . e s t a t e , 373 

DENIAL OF CLAIMS 
See a l s o : SETTLEMENTS & STIPULATIONS 
F a i l u r e to submit to independent medical exam, 280 
Medical services issue 

Future s e r v i c e s , e f f e c t on, 5,117 
P a r t i a l 

Determinat ion Order; e f f e c t on payments, 674 
Genera l ly , 674 
Vs. backup, 674 

Penal t i e s 
Late denia l i s sue , 59,231 

Preclosure 
Not a l l o w e d , 481,521,596 
Where new i n j u r y occurs , 110 

DEPENDENTS See BENEFICIARIES & DEPENDENTS 
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DETERMINATION ORDER/NOTICE OF CLOSURE 
See a l so : MEDICALLY STATIONARY 
Denial o f TTD ordered by, 228 
E f f e c t o f , i f unappealed, 423 
Necessi ty o f , d i s a b l i n g c l a i m , 349 
Payment on; pending appeal , p o s t - p a r t i a l d e n i a l , 674 
Penal t ies issue 

F a i l u r e to seek Determinat ion Order, 246 
Terminat ion o f payments on, 674 

Premature c la im c losure issue 
Closure a f f i r m e d , 26,267 
Closure set a s ide , 8,65,230,246,329,481,524 
Factors considered 

Change i n c o n d i t i o n a f t e r c l o s u r e , 355 
Condi t ion a t t ime of c l o s u r e , 329 
Evidence not a v a i l a b l e a t c l o s u r e , 329,355 
Expectat ion o f d e t e r i o r a t i o n , 26 
Improvement expected, 524 
In t e rven ing acc iden t , 8 
No medical op in ion suppor t ing c l o s u r e , 8,481 
Pain center t r ea tment , 246 
P a l l i a t i v e t reatment o n l y , 26 
Psychological t reatment r e l a t e d to i n j u r y , 230,345,524 
Trea t ing p h y s i c i a n ' s o p i n i o n , 26 
Weight loss program, 65 

DISCOVERY 
Claims documents, d i f f e r e n t c l a i m , 393 
F a i l u r e to p r o v i d e , or l a t e p r o v i s i o n o f 

Fee assessed, 59 
Independent medical exam: c a r r i e r ' s r i g h t s , 280 
Impeachment evidence, 59 
Penalty 

F a i l u r e to provide i s sue , 59 

DISPUTED CLAIM SETTLEMENT See SETTLEMENTS & STIPULATIONS 

DOCUMENTARY EVIDENCE See EVIDENCE 

EMPLOYERS' LIABILITY ACT 

EMPLOYMENT RELATIONSHIP 
Contract of employment: breach i ssue , 662 
Job o f f e r e d a t PTD hear ing , 662 
Reinstatement r i g h t s ( p o s t - i n j u r y ) , 614,644 

ESTOPPEL 
See a l so : COLLATERAL ESTOPPEL 
Equi table estoppel as defense to c l a i m , 701 

EVIDENCE 
Cross-examinat ion, medical r epo r t 

Refused, 110 
Exclus ion f rom record i s sue , 40 
J u d i c i a l no t i ce i s sue , 271 
Post-hear ing submission ( t o Board) , 25 
Presumption 

M u l t i p l e accepted c la ims /aggrava t ion i ssue , 596 
T r e a t i s e , 397 
Videotape, c l a i m a n t ' s , o f h is a c t i v i t i e s , 244 
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EXCLUSIVE REMEDY 
Vocat ional r e h a b i l i t a t i o n i s sue , 693 

FEDERAL EMPLOYEES LIABILITY ACT 
Amount o f damages i ssue , 244 

FIREFIGHTERS 

HEARINGS PROCEDURE See REQUEST FOR HEARING (PRACTICE & PROCEDURE) 

HEART CONDITIONS 

INDEMNITY ACTION 

INMATE INJURY FUND 

INSURANCE See COVERAGE QUESTIONS; EXCLUSIVE REMEDY 

INTERIM COMPENSATION See TEMPORARY TOTAL DISABILITY 

JURISDICTION 
See a l so : OWN MOTION RELIEF; REQUEST FOR HEARING (FILING) ; REQUEST FOR 

BOARD REVIEW (FILING); REQUEST FOR REVIEW—COURTS 
Board 

Request f o r a t t o r n e y fees not t i m e l y , 109,115 
Request f o r Reconsiderat ion not t i m e l y , 98 
Untimely c ross- reques t ; o r i g i n a l request wi thdrawn, 259 

Board vs. C i r c u i t Court 
A t to rney f e e s , 506,647,683,688,692 
Vocat ional services adequacy i ssue , 693 

Board vs. Court o f Appeals 
Fee d i s p u t e , 387 
Penalty i s s u e / D i r e c t o r ' s o rde r , 387 
Reconsiderat ion Reques t /Pe t i t ion f o r Review, 26 

Board vs. Hearings D i v i s i o n 
I n t e r i m Order ( R e f e r e e ' s ) , 57,66 
Referee l e t t e r : p r e l i m i n a r y impressions, 25 
Referee 's Order o f Abatement/Request f o r Review, 4 ,93,129,351,370,500,540 

Board vs . Workers' Compensation Department 
Fee d i s p u t e , 387 
PPD, 58 
Vocat ional r e h a b i l i t a t i o n i s sue , 51,268 

Board (Own Motion) vs . Hearings D i v i s i o n 
Aggravat ion i ssue ; r i g h t s have r u n , 53,82,445,446 

Board's (Own Motion) 
D i sab l ing c la im never c losed , 349 
Motion to Jo in under; no r e l i e f a v a i l a b l e , 444 
P r i o r order f i n a l , 52 

C i r c u i t Court 
Time to f i l e , 647 

Hearings D i v i s i o n 
Confusing sequence of o rde r s , issue reserved ques t ion , 29 
Real p a r t y i n i n t e r e s t ques t i on , 278 
Reimbursement o f p r i v a t e hea l th c a r r i e r , 92 
Supplemental Request f o r Hearing as hearing request , 117 

LABOR LAW ISSUES 
Contract o f employment: breach i ssue , 662 
Job o f f e r e d a t PTD hear ing , 662 
Reinstatement r i g h t s , p o s t - i n j u r y , 614,644 
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LUMP SUM See PAYMENT 

MEDICAL CAUSATION 
See a l so : ACCIDENTAL INJURY; OCCUPATIONAL DISEASE CLAIMS; EVIDENCE 
Burden o f p r o o f , 541 
Condi t ion compensable 

Continuous symptoms, 474,547 
Designat ion o f c o n d i t i o n by Board quest ioned, 44 
No other e x p l a n a t i o n , 596 
O f f - j o b i n c i d e n t , 547 
P r e - e x i s t i n g c o n d i t i o n , i n j u r y made symptomatic, 524,580 
Preponderance o f medical o p i n i o n , 580 
Pyschological c o n d i t i o n caused by d o c t o r ' s t r ea tment , 12,15,17,20 
Symptomatic f l a r e u p , 572 
Undiagnosed c o n d i t i o n , 253 

Condi t ion not compensable 
A l c o h o l i s m , 250 
Carpal tunnel /back i n j u r y , 271 
C r e d i b i l i t y l a c k i n g , 540 
Diagnosis u n c e r t a i n , 115 
I n s u f f i c i e n t medical evidence, 551,577,580 
Knee/back r e l a t i o n s h i p , 540 
Long asymptomatic p e r i o d , 564 
Long per iod w i t h o u t t r ea tment , 399 
M u l t i p l e p o t e n t i a l causes, 399,564,599 
Obes i ty , 58 

D i r e c t & na tu ra l consequence issue 
Alcoho l i sm/phys i ca l i n j u r y c l a i m , 250 
Hernia surgery / th rombos i s , 551 
Neck i n j u r y r e s u l t i n g from back i n j u r y , 45 
Obesi ty : p r e - e x i s t i n g , 58 

MEDICAL OPINION 
Analys i s vs . conclusory op in ion 

Ambiguous, 458 
Check-the-box o p i n i o n , 430 
Conclusory o p i n i o n , 474 
Explanat ion o f causat ion l a c k i n g , 271 
Persuasive a n a l y s i s , 124,368,430,438,547,558,599 
Re la t ionsh ip unexpla ined, 599 
Trea t ing p h y s i c i a n , conclusory o p i n i o n , 11,115,577 
Unaware o f work, o f f - w o r k a c t i v i t y , 271 

Based on 
Adversa r i a l a t t i t u d e , 250 
Before & a f t e r key event obse rva t ion , 110,580,660 
Consis tent w i t h whole r eco rd , 368 
C r e d i b i l i t y ( c l a i m a n t ' s ) ques t ionab le , 414,486,540 
" D i r e c t " vs . " i n d i r e c t " r e l a t i o n s h i p , 580 
Greater e x p e r t i s e , 411 
Incomplete or inaccurate h i s t o r y , 399,414,458,474,540,580,596 
M u l t i p l e examinat ions , 580,660 
No o b j e c t i v e evidence, 87 
P o s s i b i l i t y vs . p r o b a b i l i t y , 271,447,564 
S u f f i c i e n t h i s t o r y , 547 
Time of examinat ions , 5,516,596 
Undiagnosed c o n d i t i o n , 253 

Trea t i ng phys ic ian 
Assumes t reatment long a f t e r i n j u r y , 399 
Incons i s tenc ies i n , 26 
Observation over time vs . one-time e v a l u a t i o n , 124,378,547 
Surgery i s sue , 124 
Weight, g e n e r a l l y , 5,26,87,345,430,438,474,517,599 
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MEDICAL SERVICES 
Alcoholism treatment, 250 
Al ternat ive service o f fe red, 409 
Back rehab i l i t a t i on program, 409 

. Breast reduction surgery, 39 
Burden of proof, 5,8,87,430,572,599 
Chiropractic treatment 

Compensable 
Condition related to i n j u r y , 8 
No contrary evidence, 554 • 
P a l l i a t i v e , 528 
Preponderance of medical opinion, 438,474 

Not compensable 
Claimant working without treatment, 11 
Conclusory opinion, 11 
Doesn't enable claimant to work, 5,57,565 
No material benef i t , 87,599 
No re fer ra l from t reat ing physician, 565 
Preponderance of medical opinion, 87 
Scheduled vs. as needed, 5,11 
Treatment detr imental , 87 

DCS: e f fec t on disputed b i l l i n g s , 278 
Harmful treatment compensable, 12,15,17,20 
Independent medical examination: ca r r i e r ' s r i g h t s , 280 
Malpractice, 653 
Mileage reimbursement, 474 
Misdiagnosis, treatment f o r , 12,15,17,20 
Pain Center treatment, 246,250 
Pa l l i a t i ve treatment discussed, 5 
Penalty issue 

Delay in authorizing surgery, 70 
In re la t ion to fee dispute, 387 
Late payment; b i l l not received, 401 
No payment, no den ia l , 554 

Preventive, 281 
Surgery 

Not reasonable, necessary, 124,430 
Reasonable & necessary, 345,347,524 
Refusal o f , 568 

Weight loss program, 58,65 

MEDICALLY STATIONARY 
See also: DETERMINATION ORDER/NOTICE OF CLOSURE 
Premature Claim Closure issue 

Condition at c losure, 329 
Evidence not avai lable at c losure, 329,355 
Expectation of de te r io ra t ion , 26 
Improvement expected, 524 
No medical evidence supporting closure, 481 
Pa l l i a t i ve treatment only, 26 
Post-closure repor ts , 267 
Psychological treatment related to i n j u r y , 230,524 
Treating physician's opinion, 26 
Weight loss program, 65 

MEMORANDUM OPINIONS See page 751 

NON-COMPLYING EMPLOYER See COVERAGE QUESTIONS 

NON-SUBJECT/SUBJECT WORKERS See COVERAGE QUESTIONS 

OCCUPATIONAL DISEASE CLAIMS (FILING) 
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OCCUPATIONAL DISEASE CLAIMS (PROCESSING) 
See also: AGGRAVATION (PRE-EXISTING CONDITION); CLAIMS, FILING; HEART 

CONDITIONS; PSYCHOLOGICAL CONDITIONS; SUCCESSIVE EMPLOYMENT 
EXPOSURES 

Burden of proof, 271,411,418,447,458,558,589 
Claim compensable 

Greater expert supports c la im, 411 
Medical evidence preponderance, 520 
Symptoms requir ing treatment, 12,15,17,20 
Undiagnosed condi t ion, 250 

Claim not compensable 
Medical opinion not support ive, 447,458,558 
No treatment, TTD, 418 
No worsening of condi t ion, 418,589 
Symptoms increased with no work, 447 
Symptoms requir ing treatment, 12,15,17,20 
Undiagnosed condi t ion, 250 

Vs. accidental i n j u r y , 368,458,580,602 

OCCUPATIONAL DISEASE, CONDITION, OR INJURY 
Adjustment disorder, 20 
Alcoholism, 250 
A l l e rg ies , 589 
Ankylosing spondy l i t i s , 674 
Asbestosis, 281 
Asthma, 505,572 
Atopic d ia thes is , 589 
Atypical somatoform disorder, 12,15,17 
Carpal tunnel syndrome, 271,447,701 
Chemical poisoning, 558 
Coronary atheroschlerosis, 505 
Deep vein thrombosis, 551 
Degenerative ta lonavicular j o i n t , 514 
Hemorrhoids, 418 
Hernia, 551 
Isocyanate exposure, 49 

' Obesity, 58 
Osteochonditis, 492 
Osteolysis, 568 
Panic disorder, 20 
Pneumonia, 572 
R h i n i t i s , 562 
Somatization disorder, 558 
Spondylol isthesis, 368,458 
Stenosing tenovag in i t i s , 577 

OFFSETS/OVERPAYMENTS 
Al1 owed 

TTD paid a f te r end of ATP, before Determination Order, 5 
TTD vs. TTD, 25 

Disallowed 
D i s a b i l i t y benefi ts (co l lec t ive bargaining agreement), 231 
Pre-closure, 481 
Un i l a te ra l , 231 

ORDER TO SHOW CAUSE See REQUEST FOR HEARING (PRACTICE & PROCEDURE) 

OVERPAYMENTS See OFFSETS 
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OWN MOTION RELIEF 
(See Page 753 for a l i s t of unpublished Board decisions under Own Motion 
Juri sd ic t ion . ) 

Appeal r i g h t s , 537,586 
Attorney fees See ATTORNEY FEES 
Claims affected by new l e g i s l a t i o n , 537,586 
Consent to Issuance of .307 Order issue, 325,359,437,467,509 
Rel ief allowed 

PPD request, 127 
Reopening request/TTD 

Af ter TTD in another claim stopped, 356 
D i sab i l i t y payments, another s ta te , 62 
Hospi ta l izat ion or surgery, 56,62,64,74,122,325,329,333,354,356,360, 

437,457,473,508 
Receiving Social Securi ty, 447 
St ipu la t ion as bar, 64 
Work force, no withdrawal from, 358,360,439,447,456,464,588 

Rel ief denied 
Motion to Jo in , 444 
PPD request, 70,76,94,352,457 
PTD request, 62,64,83,354,537 
Reopening request/TTD 

Claimant receiving Social Security,- 344,537 
Diagnostic workup, 355,356,458 
No hosp i ta l iza t ion or surgery,' 58,76,82,94,99,128,348,351,353,356, 

452,455,456,466,467,508,509,520,532,586 
No medical authorizat ion of TTD, 344 
No worsening, 355 
Premature request, 510 
Withdrawal from work force, 80,83,351,365,380,385,466 

PAYMENT 
Determination Order: pending appeal, 674 
D.C.S. d i s t r i b u t i o n , 493 
Interim compensation: pending appeal, 291,659 
Penal t ies . ' . 

Failure to pay D.0. pending appeal, 674 
Referee's order, refusal o f , 674 

PENALTIES 
See also: Subject headings for which penalties are assessed 
As "compensation" discussed, 82,327 
"Compensation" discussed, 419,674 
Compensation "then due" requirement, 264,401 
Double penalty, 59,401 

PPD (GENERAL) 
Burden of proof, 423,429 
Penalty 

Late payment of award, 92 
PPD (SCHEDULED) 

Affected body part •;. 
Arm, 513,577 
Foot, 391 
Knee, 264,429 
Leg, 391,453,516 

Burden of proof, 453,577 
Factors considered 

C r e d i b i l i t y , 264,516 
Limits on a c t i v i t i e s , 391,453 
Mechanical impairment, 391 
Minimal impairment, 516 
No loss of use or funct ion , 577 
Pain, 453 _ 
Testimony, 513 1 C J 



PPD (UNSCHEDULED) 
Back & neck 

No award: 58,389,429,562 
5-15%: 124 
20-30%: 30,378,383,556 
35-50% 385,453,543 
55-100%: 49 

Body part af fected 
Lungs, 49 
Psychological condi t ion, 385 
Rh in i t i s , 562 
Shoulder, 513,568 

Burden of proof, 429,453 
Factors considered 

Age 
Under 30: 124,383 
31-39 years: 378,543,568 
40-50 years: 30 
51+ years: 49,385,453,556 

Education 
7-11 years: 49,124,385,453,543,556 
12th grade/GED: 30,378,383 
Higher education, 568 

Impairment 
Disabling pain, 124 
Limited to less than 40 hours/week, 383 
Lung capacity reduced, 49 
M i ld , 378 
Mi ld ly moderate, 513 
Minimal, 30,124 
Mul t ip le physicians f ind no l i m i t s , 389 
Non-compensable condit ion prevents work, 556 
None, 429 
Not due to compensable i n j u r y , 577 
Not permanent, 562,577 
Pr ior i n j u r i e s , 543 
Unreasonable refusal of treatment, 568 

Motivation 
Refusal to cooperate with vocational services, 
Refusal to take precautions, 562 

Pre-exist ing condit ion 
Heart condi t ion, 556 
Obesity, 58 

Work experience 
Heavy work only, 543 
Limited to l i g h t work, 453 
One f i e l d , now precluded or l i m i t e d , 49,385 
Reduction in wages pos t - in ju ry , 383 
Release to return to regular work, 389 
Sales, 513 
Varied experience, largely precluded, 378 
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PERMANENT TOTAL DISABILITY 
Award 

Aff i rmed, 624,631 
Reduced, 49 
Refused, 440,513,556,662 

Ef fect ive date, 624 
Factors considered 

Age 
51+ years: 49,440,556,624 

Education 
7-11 years: 49,440,556 
12th grade or GED, 513 

Job offered at hearing, 662 
Last arrangement of compensation 

Permanent worsening since, 624 
Medical condit ion/opinion/treatment 

Claimant capable of work, 49,440,513 
Non-compensable condit ion prevents work, 556 
Severe impairment, 624 

Motivation See also: Vocational Assistance/Opinion (below) 
" F u t i l i t y doctr ine" discussed, 440 
No work search, 440,624 
Reserved, non-communicative claimant, 49 

Pre-exist ing condit ion 
Post- in jury worsening, 556 

Vocational assistance/opinion 
Claimant employable, 49 
Cooperation 

Questioned, 49 
Own Motion case, 633 
Two claims: which responsible f o r , 631 

PREMATURE CLAIM CLOSURE See DETERMINATION ORDER; MEDICALLY STATIONARY 

PSYCHOLOGICAL CONDITION CLAIMS ( including claims of stress-caused 
condit ions) 

Occupational disease claim 
Claim compensable 

Fa i r l y imposed d i sc i p l i ne , 257 
Symptoms vs. worsening, pre-exist ing condi t ion, 257 

Claim not compensable 
Major contr ibut ing cause t e s t , 580 

Relationship to physical in ju ry claim 
Doctor-induced, harmful, 12,15,17,20 
Material re lat ionship t es t , 524,606 
Pre-exist ing condi t ion, 580,606 
Uncontradicted medical opinion, 524 

Symptoms vs. condi t ion, 606 
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REMAND 
By Board 

Motion f o r , allowed 
Cross-exam; report offered at hearing, 338 
Due di l igence test met, 106,338,393 
For hearing, 403 
Post-hearing death of claimant, 545 
Referee's order not f i n a l , 376 
Referee's order not sent to a l l pa r t i es , 374,384 
Surgery repor ts , 114,370,545 

Motion f o r , denied 
Evidence not mater ia l , 505 
Evidence obtainable with due d i l igence, 44,75,90,91,397,532,551, 

568,609 
Record not incomplete (exclusion of evidence), 40,96,397,532,580, 

606,609 
Record not incompletely developed, 373,385 

Supplemental Request for Hearing vests j u r i s d i c t i o n , 117 
To complete record, 4,74,118,326 
To consider sett lement, 128 
To develop record (dismissal issue), 396,423,442 
To reconvene hearing ( t ranscr ip t unavai lable) , 121,123,333,334 

By Court of Appeals 
Request f o r , denied, 635 
Scope of , 445 
To accept aggravation c la im, 100 
To accept c la im, 38,39,42 
To accept condit ion,3,45,65,101 
To determine 

Good cause/late f i l i n g , 22 
Permanent d i s a b i l i t y , 385 
Surgery question/new medical evidence, 345,628 
To reconvene hearing, 547 
Whether dismissal appropriate, 280 
Whether Referee's order mailed, 629 

to 'd ismiss Request for Hearing, 278 
To make f indings of f a c t , conclusions of law, 616 
To provide treatment, 65,472 
To set aside Determination Order, 345 

"Part ies" discussed, 374 

REQUEST FOR HEARING (FILING) 
Late f i l i n g issue 

Aggravation c la im, 468 
No copy of denial to at torney, 22,114 
180-day l i m i t , 117 
Penalties and fees issue, 476 

Real party in in teres t question, 278 
Supplemental request as independent request, 117 

REQUEST FOR HEARING (PRACTICE & PROCEDURE) 
Determination Order appeal, claimant not s ta t ionary , 423,442 
Dismissals: pol icy re: prejudice/without prejudice, 423,437,442 
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REQUEST FOR BOARD REVIEW (FILING) 
Abatement, Referee's Order of/Request for Review, 4,93,129,351,370, 

• 378,500,540 
Cross-request 

Necessity f o r , 259 
Dismissal of 

No t imely notice to a l l pa r t ies , 63,335,337,443,465 
Premature, 93,351,397 
Unrepresented claimant, 63,67 
Untimely f i l i n g , 12,43,48,100,105,109,335,337,365,443,465,499,536, 

595,696,700 
Withdrawn, 75 

Dismissal, Order o f , set aside, 83,349,357 
Final order of Referee 

Necessity o f , 57,376 
What const i tu tes , 25,57,66,376,397. 

" F i l i n g " discussed, 83,100,105,109,408,466,540,696 
Mail ing vs. receipt of order by par t ies , 629 
Motion to Dismiss 

Allowed 
Cross-request untimely; request withdrawn, 259 
Despite incorrect statement of appeal r i gh t s , 387 
Di rector 's f i na l order, 387 
No statutory beneficiary,.373 
No t imely notice to a l l pa r t ies , 43,343,371,594 
Untimely f i l i n g , 67,472 

Denied 
Timely appeal from amended order, 84 
Timely f i l i n g , 408,466,471 
Timely notice to a l l par t ies , 105,336,363,471,489,511 

"Part ies" discussed, 336,363,374,376,489,511,536 
Unrepresented claimant, 465 

REQUEST FOR BOARD. REVIEW (PRACTICE & PROCEDURE) 
Br ie f , f i l i n g 

Necessity o f , 72 
Reply b r ie f as appel lant 's b r ie f issue, 67 
Served on wrong par ty , 602 

Condition ordered accepted questioned, 44 
Issue 

Not raised at hearing, 353,373 
Mail ing vs. receipt of order by par t ies , 629 
Motion to j o i n Own Motion c la im, 444 
Penalty issue 

Delay in payment fo l lowing Board order, 35 
Reconsideration Request 

Denied 
Not t imely , 12,98 

Order abated, 129,130 
Scope of Review 

Al l issues raisable based on record, 51 
Limited to record developed at hearing, 25 

REQUEST FOR REVIEW—COURTS (INCLUDES FILING, PRACTICE & PROCEDURE) 
Dismissal 

No notice to a l l par t ies , 227 
"Final order" defined', 616 
Scope of Review: Court of Appeals 

As a f fec t ing : substant ive r i g h t s , 616 
Effect ive date, 616 

Service on attorney as service on par ty , 281 
Substantial evidence review discussed, 616 
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RES JUDICATA 
Appl icat ion to administrat ive proceeding, 284 
Discussed, general ly, 284,476 
Prior l i t i g a t i o n 

Issue not ra isab le , 403 
Issue not r i p e , 284,672 
Issue r i p e , not barred, 96,476 
Medical services den ia l , future services, 117 

RESPONSIBILITY CASES See SUCCESSIVE (OR MULTIPLE) EMPLOYMENT EXPOSURES 
SAFETY VIOLATIONS 
SETTLEMENTS & STIPULATIONS 

Disputed claim settlement 
As judgement, 476 
D i s t r i bu t i on , 493 
Effect on Third Party d i s t r i b u t i o n , 450 
Enforcement, medical service provider, 278 
Questioned, 119 
Vs. i l l e g a l release, 366 
Vs. release, 119 

In terpreta t ion by Board, 29 
Remand request, "raised or ra isable" issue, 606 

SUBJECT WORKERS See COVERAGE QUESTIONS 
SUCCESSIVE (OR MULTIPLE) EMPLOYMENT EXPOSURES 

Aggravation/new in ju ry 
Aggravation found, 35,110,421 
Burden of proof, 414,421 
Complex medical question, 414 
Continuous symptoms, 35,421 
F i r s t claim in open status, 110 
Neither found, 406 
New in ju ry found, 414 
Own Motion claim vs. new in ju ry : 1st responsible, 53 
Questionable c r e d i b i l i t y , 414 
Test 

Independent con t r ibu t ion , la te r employment, 35,53,406,414,421 
Last in jur ious exposure rule 

As a f f i rmat ive defense, 261 
As rule of assignment of l i a b i l i t y , 261 
As rule of proof, 261 
Date of d i s a b i l i t y , 261,458,545 
Equitable estoppel as defense, 701 
F i r s t employer responsible, 261 
Later employer responsible, 458,545,701 

Mul t ip le accepted claims 
F i rs t employer responsible, 660 
Presumption, 596,660 
Second employer responsible, 596 

Mul t ip le employment exposures 
Oregon/out-of-state, 52 

Responsibi l i ty cases 
Mul t ip le accepted claims 

F i r s t employer responsible, 660 
Presumption, 596,660 
Second employer responsible, 596 

Own Motion claim: Board's consent to .307 Order, 325 
Penalty issue 

Employer respons ib i l i t y to i n i t i a t e .307 proceeding, 226 
Reimbursement issue 

No .307 order; TTD and vocational services, 622 
"Worsening" discussed, 414 -730-



TEMPORARY TOTAL DISABILITY 
Denial o f ; a f te r Determination Order, 228 
D i sab i l i t y benefits (co l lec t ive bargaining agreement) vs. TTD, 231 
Entitlement (See also: AGGRAVATION CLAIM; OWN MOTION JURISDICTION) 

Af ter Referee's reversal (den ia l ) ; before Determination Order, 239 
Aggravation vs. or ig ina l c la im, 264 
Burden of proof, 649 • 
During Pain Center treatment, 246 
Full vs. t r i a l release, 502 
Physical i n a b i l i t y to work vs. unavailable* 246 
"Regular employment" def ined, 502 
"Retirement" discussed, 274,649 
Two open claims, simultaneous, 356 
Where receiving out -o f -s ta te d isab i1 i ty payments, 62 
Withdrawal vs. ret i rement, 649 

Interim compensation 
As "compensation", 291,659 
Entitlement 

Where working, 291,659 
Payment pending appeal, 291 
Penalty issue 

Failure to pay, 59,291,659 
Rate 

Bonuses, 568 
" In ju ry " date: disease vs. i n j u r y , 602 
Overtime, 568 
Part- t ime, varying hours, 620 
Penalty issue, 568 
Regular employment vs. varying hours, wages, 41 
"Wages" def ined, 568 

Reimbursement issue, WCD to ca r r i e r , 268 
Temporary par t ia l d i s a b i l i t y 

Unemployment benefi ts as wage earnings, 398 
Termination 

Penalties issue, 239,481,502,518 
Uni lateral 

Following incarcerat ion, 481 
Following l i t i g a t i o n order, 239 
Release to return to regular work, 502,561 
Withdrawal from work force, 518 

Unemployment benefits--SEE temporary par t ia l d i s a b i l i t y , th is heading 

THIRD PARTY CLAIMS 
Assignment of cause of action issue, 495,593 
D is t r ibu t ion issue 

Af ter f i na l determination of PPD, 413 
Carr ier 's l i en vs. ch i ldren 's share of estate, 102,339,655 
Costs to insurer exceed balance, 366 
Deferred for f i na l determination of PPD, 68 
D.C.S.: e f fec t on, 450 
Premature request, 381 
Statutory d i s t r i b u t i o n , 450,495 
Unpaid medical b i l l s , 450 

Interest on delayed payment, 381 
Off - job in ju ry previous to job i n j u r y , judgement f o r , 45 
Paying agency's l ien/expenditures 

Future expenses, 31,45,361,480 
Reconsideration request 

Denied, 593 
Due di l igence res t , 480 

Right of e lect ion issue, 495,593 
Settlement issue, 34,68,108,366,488 
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TIME LIMITATIONS See AGGRAVATION CLAIM; CLAIMS, FILING; REQUEST FOR HEAR
ING (FILING); REQUEST FOR BOARD REVIEW (FILING); RE
QUEST FOR REVIEW-COURTS (INCLUDES FILING, PRACTICE & 
PROCEDURE) 

TORT ACTION 
See also: EXCLUSIVE REMEDY 

VOCATIONAL REHABILITATION 
See also: JURISDICTION 
Civ i l su i t /exc lus ive remedy case, 693 
Reimbursement, out -o f -s ta te program, 268 
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SAIF v. Maddox, 295 Or 448 (1983) 239,674 
SAIF v. Phipps, 85 Or App 436 (1987) 608 
SAIF v. Varner, 89 Or App 421 (1988) 606 
SaiviTTe v. EBI, 81 Or App 469 (1986) 41,82 
Sarantis v. Sheraton Corp., 69 Or App 575 (1984) 568 
Saxton v. SAIF, 80 Or App 631 (1986) 327 
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CITATIONS TO COURT CASES 

COURT CASE PAGE(S) 

Schlecht v. SAIF, 60 Or App 449 (1982) 31,361 
Schuening v. J.R. Simplot Co., 84 Or App 622 (1987) 26,230,267,329, 

355 
Seibel v. L iber ty Homes, 305 Or 362 (1988) 662 
Selman v. Sh i r ley , 161 Or 582 (1939) 662 
Shaw v. Portland Laundry/Dry Cleaning, 47 Or App 1041 (1980) 440 
Short v^ SAIF, 79 Or App 423 (1986)-- 689 
Short v. SAIF, 88 Or App 226(1987) 689 
Short v. SAIF, 305 Or 541 (1988) 683 
Shoulders v. SAIF, 300 Or 606 (1986) 239,683,689 
Silsby v. SAIF, 39 Or App 555 (1979) 264 
Skinner v. SAIF, 66 Or App 467 (1984) 564 
Smith v. Amalgamated Sugar, 25 Or App 243 (1976)—---689 
Smith v. Ed's Pancake House, 27 Or App 361 (1976) 421,631 
Smith v. TTTdgepine, Inc . , 88 Or App 147 (1987) 70,349 
Smith v. SAIF, 302 Or 396 (1986) 5,35,77,115,246,572,624,649 
Somers v. SAIF, 77 Or App 259 (1986) 115,369,430,458,486,524,547,580, 

599 
Southwest Forest Industr ies v. Anders, 299 Or 205 (1985) 674 
Spivey v. SAIF, 79 Or App 568 (1986)- 59,231,476 
Spr ingf ie ld Education Assn. v. School D i s t . , 290 Or 217 (1980) 616 
Spurlock v. Internat ional Paper, 89 Or App 461 (1988)——110,421 
Staack v. Santiam Memorial Hosp., 86 Or App 290 (1987) 65 
State v_̂  Rati i f f , 304 Or 254~Tl987) 284 
State ex rel Huntington v. Sulmonetti, 276 Or 967 (1976) 284 
State ex reT Thomas v. Hoss, 143 Or 41 (1933) 616 
State Farm Fire & Casualty v. Reuter, 299 Or 155 (1985) 284 
Stepp v. SAIF, 78 Or 438 ( 1 9 8 6 ) — — 115,423,442 
Stepp v. SAIF, 304 Or 375 (1987) 624 
Stevens v. Champion In te rna t iona l , 44 Or App 587 (1980) 77 
Stovall v. Sal ly Salmon Seafood, 84 Or App 612 (1987) 545,701 
Straube v. Larson, 73 Or App 501 (1985) 117 
Sykes v. Weyerhaeuser, 90 Or App 41 (1988) 649 
Sugura v. McLaughlinT 79 Or App 69 (1986) 234 
Sul l ivan v. Banister Pipeline AM, 86 Or App 334 (1987) 42 
Summit v. Weyerhaeuser, 25 Or App 851 (1976) 486 
Syphers v. K-W Logging, 51 Or App 769 (1981) 468 
Taaffe v. SAIF, 77 Or App 492 (1986) 547 
Taylor v. Baker, 279 Or 139 (1977) 284 
Taylor v. SAIF, 75 Or App 583 (1985) 58 
Tiedeman v. Radiation Therapy Consultants, 71 Or App 668 (1985)- 653 
Timber!ine Equipment v. St. Paul Fire7Marine I ns . , 281 Or 639 (1978) 662 
Tracy v^ Lane County, 30lT~(T9~88y 693 
TranspaciTTcTLeasing v. Kl ine! ine Sand, 272 Or 133 (1975) 644 
United Engine Parts v. Reid, 283 Or 421 (1978) 662 
United Medical Laboratories v. Bohnke, 81 Or App 144 (1986) 4 
Uris v. Compensation Dept., 247 Or 420 (1967) 411,414,418,458,524,551, 

580,589 
Utrera v. Dept. of General Services, 89 Or App 114 (1987) 345,355,524 
Valtinson v. SAIF, 56 Or App 184 (1982) 458,580,602 
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CITATIONS TO COURT CASES 

COURT CASE -PAGE(S) 

Van Blokland v. Oregon Health Sciences Univ., 87 Or App 694 (1987) -39, 
58,65,250,458,572 

Vandehey v. Pumilite Glass & Building, 35 Or App 187 (1978) 689 
Van Horn v. Jerry Jerzel, Inc., 66 Or App 457 (1984) 572 
Tan WoesiTTv. Pacific Coca^CoTa, 85 Or App 9 (1987) 77,425,427 
Varner v. SffTF, 89 Or App 421 (1988) 580 
Vester v. PTamond Lumber, 21 Or App 587 (1975) 572 
VIP's Restaurant v. Krause, 89 Or App 214 (1988) 622 
VoTk~v. SAIF, 73 Or App 643 (1985) 246,481,502,518 
Wattenbarger v. Boise Cascade, 301 Or 12 (1986) 683,689 
Waxwing Cedar Products v. Koennecke, 278 Or 603 (1977) 284 
Webb v. SAIF, 83 Or App 386 (1987)- 5,349,476 
Weiland v. SAIF, 64 Or App 810 (1983) 5,26,87,345,368,378,429,430,438, 

516,547,580,599 
Weiland v.*SAIF, 74 Or App 317 (1985) 474 
Weller v. UnTon Carbide, 288 Or 27 (1979) 250,253,257,271,281,411,418, 

458,580,589 
Wells v. Pete Walker's Auto Body, 86 Or App 739 (1987) 274,398 
West v. SAIF, 74 Or App 317 "(1985) 5,87,124,438,528,565,572 
Wetzel v. Goodwin Bros., 50 Or App 101 (1981) 345,474,528 
Weyerhaeuser Co. v. M i l l e r , 88 Or App 286 (1987) 696 
Weyerhaeuser Co. v. 'Miller, 306 Or 1 (1988) 700 
Weyerhaeuser v. Rees, 85 Or App 325 (1987) 556 
Wheeler v.ToTse Cascade, 298 Or 452 (1985) 411,458,589 
Whipple v. Howser, 291 Or 475 (1981) 255,537,586,616 
Wick v. SAIF, 37 Or App 285 (1978) 616 
Wiggins v. Barrett & Associates, 295 Or 679 (1983) 701 
Wights v. Staff Jennings, 241 Or 301 (1965) 662 
Wilkerson v. Davila, 88 Or App 298 (1987) 385,524 
Williams v. Gates, McDonald & Co., 300 Or 278 (1985) 12,15,17,20,551, 

572 
Williams v. SAIF, 31 Or App 1301 (1977) 568 
Wilson v. Weyerhaeuser, 30 Or App 403 (1977) 440,513 
Wimer v. M i l l e r , 235 Or 25 (1963) 693 
WTnrTv. Gilroy, 296 Or 718 (1984) 662 
WTsFeTd" v. Paul Koch Volkswagen, 28 Or App 513 (1977) 291 
Wood v. SAIT730 Or App 1103 (1977) 551 
Woody v.UaTbel, 276 Or 189 (1976) 234 
Younger v. City of Portland, 305 Or 346 (1988) 635 
Zurich Ins. v. Diversified Risk Management, 300 Or 47 (1985) 227 
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REFERENCES TO CASES IN VAN NATTA'S 
CASE NAME PAGE(S) 

Richard K. Adams, 38 Van Natta 530 (1986) 486 
Marco AguTar, 38 Van Natta 413 (1986) 58,85 
Danny R. Akers, 39 Van Natta 732 (1987) 105 
Patricia M. Anderson, 36 Van Natta 588 (1984)- 353 
Wilma K. Anglin, 39 Van Natta 73 (1987) — — 7 0 
Isabel Aparicio, 38 Van Natta 421 (1986) 391 
Mason L. Asbury, 38 Van Natta 961 (1986) —110 
Leland Q.~BaTes, 38 Van Natta 25 (1986) 75,393,608 
Faye L. BaHweber, 36 Van Natta 303 (1984) 5 
MTclTaeT D. Barlow, 38 Van Natta 196 (1986)- 572 
Charles D. Barney, 39 Van Natta 646 (1987) 72,73,397 
Karen J. Bates, 39 Van Natta 42 (1987) 35 
George Bedsaul, 35 Van Natta 695 (1983) 68,381 
Berlie 0. Bold, 34 Van Natta 244 (1982) 502 
Sharon Bracke, 36 Van Natta 1245 (1984) 239 
Eldon B r i t t , 32 Van Natta 141 (1981) 41 
Judy A. B r i t t o n , 37 Van Natta 1262 (1985) 90,114,397,568 
Michael J. Bruno, 38 Van Natta 1019 (1986) 326 
Daniel J. Cannon, 35 Van Natta 1181 (1983) 398 
Robert Casperson, 38 Van Natta 420 (1986) 336,363,376,471,489,511 
Ronald "DTChaffee, 39 Van Natta 1135 (1987) 26 
Kenneth E. Choquette, 37 Van Natta 927 (1985) 390 
Rob Cohen, 39 Van Natta 649 (1987) 59,401 
Donald W. Courtier, 39 Van Natta 705 (1987) 502 
Leon E. Cowart, 40 Van Natta 22 (1988) 114 
Patricia M. Dees, 35 Van Natta 120 (1983) 117 
Richard M. Deskins, 38 Van Natta 494 (1986) 481 
Robert G. Ebbert, 40 Van Natta 67 (1988) 465 
Lloyd L. Eddings, 38 Van Natta 1478 (1986) 425 
John K. Eder, 38 Van Natta 1372 (1986) 370 
BTTTy J. Eubanks, 35 Van Natta 135 (1983) 554 
John T. Elicker, 40 Van Natta 68 (1988) 381,413 
Rebecca J. Ferolin, 39 Van Natta 754 (1987) 596 
Deryl E. Fisher, 38 Van Natta 982 (1986) 67 
Lloyd 0. Fisher, 39 Van Natta 5 (1987) 481,518 
MichaeT~D. Flannery, 39 Van Natta 723 (1987) 5 
David L. Fleming, 38 Van Natta 1321 (1986) 26,58 
John D. Francisco, 39 Van Natta 332 (1987) 363,376,489 
JTTT M. Gabriel, 35 Van Natta 1224 (1983) 1,433,575 
Robert T7~GeTTach, 36 Van Natta .293 (1984) 31,45,361 
William J. Hamilton, 36 Van Natta 576 (1984) 366 
Thomas E. Harlow, 38 Van Natta 1406 (1986) 117 
Dan W. Hedrick, 38 Van Natta 208 (1986) 26,336 
Leonard Henderson, 40 Van Natta 31 (1988) 45,361 
Gerald Herrington, 35 Van Natta 859 (1983) 31,361,366,381 
Candy J. Hess, 37 Van Natta 12 (1985) 331 
Rose HestrTnd, 35 Van Natta 250 (1983) 34,108 
Ronald G. H i l l , 37 Van Natta 14 (1985) 476 
Delbert R. Hutchinson, 39 Van Natta 32 (1987) 38 
Zeno T. Idzerda, 38 Van Natta 428 (1986) 25,57,66 
Harris ET~JacT<son, 35 Van Natta 1674 (1983) 57,66 
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REFERENCES TO CASES IN VAN NATTA'S 

CASE NAME—- PAGE(S) 

Robert C. Jaques, 39 Van Natta 299 (1987) 363,376,466,489 
Alexander M. Johnson, 38 Van Natta 1313 (1986) 518 
James M. KTeffner, 38 Van Natta 1413 (1986) 602 
George J.~Kovarik, 38 Van Natta 1381 (1986) 92 
Charlotte Kuklhanek, 37 Van Natta 1697 (1985) 373 
Dianna Lawton, 38 Van Natta 1543 (1986) 433 
Jimmy C. Lay, 37 Van Natta 583 (1985) 110 
Natasha D. Lenhart, 38 Van Natta 1496 (1986) 34,108,488 
Kathryn I . Looney, 39 Van Natta 1140 (1987)- 108,488 
Delfina P. Lopez, 37 Van Natta 164 (1985) 75,90,91,338,397,551 
Julio P. Lopez, 38 Van Natta 862 (1986) 63,67,335,337,343,371,443,594 
Steven B. Lubitz, 39 Van Natta 809 (1987) —34,108,488 
Robert E. Lundeen, 38 Van Natta 1388 (1986) 374,384 
David Martin, 39 Van Natta 447 (1987) 331 
Ronald L. McMahill, 39 Van Natta 399 (1987) 468 
Maria C. Mendoza, 40 Van Natta 499 (1988) 595 
VTrgTnTa MerrTTT, 35 Van Natta 251 (1983)- 34,108,488 
Rita M i t c h e l l , 39 Van Natta 436 (1987) 73,77 
Alberto V. Monaco, 39 Van Natta 337 (1987) 52 
Robert T. Moon, 39 Van Natta 370 (1987) 41 
Joyce A. Morgan, 36 Van Natta 114 (1984) 96 
JaneTle I . Neal, 40 Van Natta 359 (1988) 531,555 
John J. O'HaTToran, 34 Van Natta 1504 (1982) 68,381 
Bernard L. Osborn, 37 Van Natta 1054 (1985)- 44,106,393,505,532,568, 

609 
Donald L. Oxford, 38 Van Natta 1297 (1986) 411 
Robert G. Perkins, 36 Van Natta 1050 (1984) 331 
Alfred F. P u g l i s i , 39 Van Natta 310 (1987) 63,67,335,337,343,371,443, 

594 
Mark L. Queener, 38 Van Natta 882 (1986) 53 
Debra A. Reese, 38 Van Natta 101 (1986) 502 
Myron W. Rencehausen, 39 Van Natta 56 (1987)- 326 
Joseph A. Reznicsek, 36 Van Natta 1361 (1984) 602 
Chester R. Rhodes, 38 Van Natta 1396 (1986)- 476 
Roger Riepe, 37 Van Natta 3 (1985) 366 
Marlene W. Ritchie, 37 Van Natta 1088 (1985) 401 
Charles W. Roller, 39 Van Natta 504 (1987)- 572 
James L.~S"ampson, 37 Van Natta 1549 (1985) 363,376,489 
Mario Scaring, 39 Van Natta 663 (1987) 102,339 
Nancy j T l c H e l i n , 39 Van Natta 437 (1987)- 343,371 
Leroy R. Schlecht, 32 Van Natta 261 (1981) 31,361 
Brian J. Shaw, 39 Van Natta 438 (1987) 353 
Clay B. Sheppard, 39 Van Natta 125 (1987) 59 
Roger A. Shoff, 38 Van Natta 163 (1986)- 683 
Andrew Simer, 37 Van Natta 118 (1985)- 486 
David E. Sitton, 36 Van Natta 773 (1984)- 577 
Karola Smith, 38 Van Natta 76 (1986) 117 
Gary 0. Soderstrom, 35 Van Natta 1710 (1983) 387 
"Freer C. Splvey, 38 Van Natta 1033 (1986)- 38 
Eva L. (Doner) Staley, 38 Van Natta 1280 (1986) 414 
Ramona St^cTmann, 40 Van Natta 90 (1988) 551 
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REFERENCES TO CASES IN VAN NATTA'S 

CASE NAME --PAGE(S) 

Rodney C. Strauss, 37 Van Natta '1212 (1985) 75,393,603 
Timothy J. Swodeck, 39 Van Natta 341 (1987) 390,427 
Ernest E. Thompson, 39 Van Natta 455 (1987) 577 
Mickey A. Thresher, 39 Van Natta 456 (1987) 481 
Karen K. Vansanten, 40 Van Natta 63 (1988) 465 
Susan Vernon, 37 Van Natta 1562 (1985) 338 
Wayne A. Volk, 36 Van Natta 1083 (1984) 502 
Nick L. Ward, 34 Van Natta 1739 (1984) 561 

' David F. Welch, 39 Van Natta 468 (1987) 602 
Barbara A. Wheeler, 37 Van Natta 122 (1985) 38,70,390,470 
James D. Whitney, 37 Van Natta 1463 (1985) 4,129,351,500,540 
Robert B.~Wi11iams, 37 Van Natta 711 (1985) 68,381 
Robert B. Williams, 38 Van Natta 119 (1986) 366,450 
Richard L. Wine, 39 Van Natta 49 (1987)- 92 
Alvin L. Woodruff, 39 Van Natta 1161 (1987) -67 
Jose Ybarra, 40 Van Natta 5 (1988) 565 
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CITATIONS TO OREGON REVISED STATUTES 

STATUTE -PAGE(S) 

ORS 8.310 122 
ORS 18.160 22 
ORS 18.580 662 
ORS 19.028 696 
ORS 19.029 122 
ORS 19.078 122 
ORS 30.020 102,339 
ORS 30.030(2) 102,339 
ORS 30.040 102,399 
ORS 33.010 122 
ORS 43.130 284 
ORS 87.001 696 
ORS 87.018 696 
ORS 87.060 696 
ORS 87.075 696 
ORS 87.093 696 
ORS 138.185 122 
ORS 147.005 to 147.365 1,433,575 
ORS 147.005(4) -433 
ORS 147.015 433 
ORS 147.015(1)-- 433 
ORS 147.015(4) 1 
ORS 147.015(6)(a) & (b) 575 
ORS 147.155(5) 1,400,433,575 
ORS 147.365 575 
ORS 161.085(7) 433 
ORS 161.085(8) 433 
ORS 161.085(9) 433 
ORS 174.010 683 
ORS 174.120 93,100,105,109,335,378,443,466 
ORS 183.310 to 183.550 268,387 
ORS 183.341 -696 
ORS 183.470(2) 616 
ORS 183.480(1) 387 
ORS 183.480(2) 387 
ORS 183.482(1)- - — -387 
ORS 183.482(7) 616,635 
ORS 183.482(8) 616,635 
ORS 183.482(8)(c) 616 
ORS 411.590 236 
ORS 656.003 291 
ORS 656.005 291 
ORS 656.005(2) 655 
ORS 656.005(3) 102,339 
ORS 656.005(5) 655 
ORS 656.005(7) (b) --674 
ORS 656.005(7)(c) 674 
ORS 656.005(8) 281,291,425 
ORS 656.005(8)(a) 281,524,580 
ORS 656.005(8)(b) 349 
ORS 656.005(8)(c) 281 
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CITATIONS TO OREGON "REVISED STATUTES 

STATUTE PAGE(S) 

ORS 656.005(9) 419 
ORS 656.005(10) 373 
ORS 656.005(13) 234,502 
ORS 656.005(17) 26,228,329,524 
ORS 656.005(19) 63,336,363,374,376,471 ,489,511,536 
ORS 656.005(26) 568 
ORS 656.005(27) 234 
ORS 656.012(a)(b)(c) 70 
ORS 656.017 234 
ORS 656.017(1) 234 
ORS 656.018 234,693 
ORS 656.018(l)(a) 693 
ORS 656.018(2) 693 
ORS 656.018(3) 693 
ORS 656.027(1) 236 
ORS 656.027(7) et seq. 80 
ORS 656.027(9) 80 
ORS 656.039(4) 80 
ORS 656.128 80 
ORS 656.154 45,102,339,693 
ORS 656.156(1) 481 
ORS 656.202 to .258 419 
ORS 656.202 616 
ORS 656.202(2) 506,537,586 
ORS 656.204(1) 373 
ORS 656.204(2), (4) & (5) 373 . 
ORS 656.206 633 
ORS 656.206(1) 440 > 
ORS 656.206(l)(a) 513,556 
ORS 656.206(3) — 49,624 
ORS 656.210(1) 246,568,602,649 
' ORS 656.210(2) 41,568,602 
ORS 656.210(2) (b) (B) 620 
ORS 656.210(3) 638 
ORS 656.210(4) 246 
ORS 656.212 398 
ORS 656.214(2) 391,429,453,514,577 
ORS 656.214(5) 26,58,378,383,389,429,453,513,556,562, 

568,577 
ORS 656.216(1) 674 
ORS 656.218(5) 373 
ORS 656.236 278,366,493 
ORS 656.236(1) 119,366,493,701 
ORS 656.236(2) 255 
ORS 656.245 11,31,101,250,284,438,474,510,628 
ORS 656.245(1) 8,39,53,58,87,124,345,430,524,528,572, 

599,638 
ORS 656.245(2) ---425 
ORS 656.262 - — 291,374,521 
ORS 656.262(2) 228,291,674 
ORS 656.262(4) 59,264,291 
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CITAITONS TO OREGON REVISED STATUTES 

STATUTE PAGE(S) 

ORS- 656.262(6) — — — — 22,59,96,284,291 ,401,521 ,554,674 
ORS 656.262(9) 281 ,284 
ORS 656.262(10)- 59,70,228,231 ,239,264,284,291 ,349,401 , 

419,481,518,554,568,659,674 
ORS 656.262(11 )- 349 
ORS 656.262(12) 349 
ORS 656.263 374 
ORS 656.265 to .330 — - 374 
ORS 656.265 532 
ORS 656.265(1 ) 532 
ORS 656.265(4)(a)-- 532,580 
ORS 656.265(4) (c) -532 
ORS 656.266 649 
ORS 656.268 268,329,481,518,622,649,674 
ORS 656.268(1) — — 8,268,481,524 
ORS 656.268(2) -----5,8,239,481,502,518 
ORS 656.268(2)(c) 502 
ORS 656.268(3) ----8,246,349,476,518 
ORS 656.268(4) 5,674 
ORS 656.268(5) 5 
ORS 656.273 to 656.278 31 ,68 
ORS 656.273 — — — -56,349,361,403,481 ,636,638 
ORS 656.273(1) 35,77,425,468,547,572,624 
ORS 656.273(2) 358 
ORS 656.273(3) 77,358 
ORS 656.273(4) --358 
ORS 656.273(4) (a) 53,468 
ORS 656.273(4) (b) 70,349,476 
ORS 656.273(6) 264,358 
ORS 656.278 — 52,64,74,82,325,325,331,348,349,351 ,353, 

358,358,359,361,380,437,456,457,481,509, 
537,633,696 

ORS 656.278(1) 127,537,586 
ORS 656.278(1) (a) 62,62,64,70,76,83,94,94,99,325,328,329, 

332,333,344,348,348,351,352,352,353,354, 
354,355,356,356,358,359,360,365,437,439, 
444,447,452,455,456,456,457,458,464,466, 
467,473,508,508,509,509,520,532,537,537, 

' 586,588 
ORS 656.278(3) 537,586 
ORS 656.278(5) (a) 52 
ORS 656.283 68,117,268,373,674,693 
ORS 656.283(1) 92,476 
ORS 656.283(2) 51 
ORS 656.283(3) — 117 
ORS 656.283(4) 674 
ORS 656.283(5) 374 
ORS 656.283(7) 40 
ORS 656.289 616 
ORS 656.289(1) 84,370,499,536,-595 
ORS 656.289(2) 374,384 
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CITATIONS TO OREGON REVISED STATUTES 

STATUTE PAGE(S) 

ORS 656.289(3) 4,12,25,43,43,48,52,57,63,66,67,83,84, 
100,105,105,109,259,335,336,337,343,363, 
365,370,371,374,376,381,443,465,466,471, 
472,489,499,511,536,594,595,683,689,696 

ORS 656.289(4) 278,291,476,493 
ORS 656.295 43,43,48,63,67,84,109,268,326,335,336, 

337,343,363,365,370,371,376,408,443,465, 
466,471,472,489,499,511,536,594,595,616, 
683,689 

ORS 656.295(1) 72,105 
ORS 656.295(2) 43,43,48,63,67,83,100,105,109,335,336, 

337,343,363,365,370,371,376,408,443,465, 
466,471,472,489,511,536,594,696 

ORS 656.295(3) 25,58,121,123,333,334,545 
ORS 656.295(5) 4,25,26,40,67,74,75,90,91,96,106,118, 

121,123,333,334,338,373,385,393,396,397, 
403,505,532,545,551,568,580,606,609 

ORS 656.295(6) 616 
ORS 656.295(8) — — 12,98,109,115,342,381 
ORS 656.298 480,635 
ORS 656.298(3) 227,281,616,696 
ORS 656.298(6) 616,629,701 
ORS 656.307 — -53,226,276,325,359,437,467,509,608,622 
ORS 656.307(1 )(b) — 359,467 
ORS 656.307(5) 276 
ORS 656.310(2) 271 
ORS 656.313 659,674 
ORS 656.313(1) 291,659,674,696 
ORS 656.313(2) 674 
ORS 656.313(3) 278,291 
ORS 656.313(4) 92,291 ,674 
ORS 656.319 117,228,476 
ORS 656.319(1) (b)-- — 22 
ORS 656.319(4) . 423,442 
ORS 656.325(1) 280 
ORS 656.340— 622,693 
ORS 656.382 to .388 374 
ORS 656.382 — -85,231,425,481,683 
ORS 656.382(1) 70,231,239,291,401,419,425,476,568,674 
ORS 656.382(2) 72,73,73,77,121 ,231 ,239,327,345,347,378, 

395,397,407,414,419,425470,474,479,481, 
492,501,520,521,539,543,608,683,688,689 

ORS 656.382(3) 683 
ORS 656.386 683,689 
ORS 656.386(1) 53,85,121,239,353,425,458,506,528,568, 

683,688,689 
ORS 656.388 647,683,689 
ORS 656.388(1) 85,366,407,521 
ORS 656.388(2) 506,647,683,689 
ORS 656.440(2) 696 
ORS 656.560(2) 696 
ORS 656.576 et seq. 366 
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CITATIONS TO OREGON REVISED STATUTES 

STATUTE -PAGE(S) 

ORS 656.576 to 656.595 45 
ORS 656.578 45,102,339,381,450,495 
ORS 656.580(1) 655 
ORS 656.580(2) 102,339,450,655 
ORS 656.583 495,593 
ORS 656.583(1) 495,696 
ORS 656.583(2) 495 
ORS 656.587 34,68,108,366,488,655 
ORS 656.591 495,655 
ORS 656.591(1) 102,339,495 
ORS 656.591(2) 102,339,495 
ORS 656.593 45,339,381,495,655 
ORS 656.593(1) 34,68,102,108,339,366,450,488,491,495,655 
ORS 656.593(1)(a) 31,68,361,366,450,495 
ORS 656.593(l)(b) 31,45,68,102,339,361,366,450,495,593 
ORS 656.593(l)(c) 31,68,361,366,381,450,495 
ORS 656.593(1)(d) 31,102,339,356,381,413,450,495 
ORS 656.593(2) 68,102,339,361 
ORS 656.593(3) 31,68,102,339,361,366,381,450 
ORS 656.625 56,62,64,74,325,325,329,332,333,354,356, 

358,360,437,439,447,456,464,473,508,509, 
537,586,588 

ORS 656.625(1) 537,586 
ORS 656.625(2) 537,586 
ORS 656.704(1) — 693 ' 
ORS 656.704(2) 268 
ORS 656.708— — 6 9 3 
ORS 656.726(4) 696 
ORS 656.728(3) 268 
ORS 656.728(6) 268 
ORS 656.802 to 656.824 281 
ORS 656.802 281 
ORS 656.802(1) (a) 271,447,458,558,580,589 
ORS 656.804 281,562,701 
ORS 656.806 701 
ORS 656.807(1) 403,580 
ORS 656.990(1) 701 
ORS 659 et seq. 521 
ORS 656.121 644 
ORS 656.121(2) 644 
ORS 659.410 614,644 
ORS 659.415 614,644 
ORS 659.415(1) — 6 1 4 
ORS 659.425 -701 
ORS 731.162 278,291 
ORS 806.010 433 
ORS 811.135 433 
ORS 811.182 433 
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ADMINISTRATIVE RULE CITATIONS 

RULE PAGE(S) 

OAR 137-76-010(3) 1 
OAR 137-76-030(1) & (2) 575 
OAR 436-10-040(l)(a) 474 
OAR 436-10-040(2)(a) 554 
OAR 436-10-060(2) 502,565 
OAR 436-10-070 70 . 
OAR 436-10-070(2) - — 70 
OAR 436-10-070(3)(a) 70 
OAR 436-10-090(5) 387 
OAR 436-10-090(6)(a) 387 
OAR 436-10-110(5) 387 
OAR 436-10-110(5) ( a ) - - - - 387 
OAR 436-30-005 — — 674 
OAR 436-30-005(4) 391 
OAR 436-30-010 674 
OAR 436-30-230(4) 391 
OAR 436-30-300 391 
OAR 436-30-320 391 
OAR 436-30-330 -—429,453 
OAR 436-30-340------ 429,453 
OAR 436-30-340(2) 391 
OAR 436-30-340(5) 391 
OAR 436-30-350 391 
OAR 436-30-380 et seq. 30,49,124,378,383,385,389,453,513,556,568 
OAR 436-30-490(2)(a) 246 
OAR 436-45-000 et seq. 74,325,325,329,332,333,354,356,358,360, 

437,439,447,456,464,473,508,509,588 
OAR 436-54-212 620 
OAR 436-60-020 620 
OAR 436-60-020(4) et seq. 41 
OAR 436-60-020(4) (a) 568,620 
OAR 436-60-020(4) (c) — 41,620 
OAR 436-60-020(4) ( i ) — 568 
OAR 436-60-020(4)(J) 568 
OAR 436-60-030 398 
OAR 436-60-040(3) 5 
OAR 436-60-050(4)- 474 
OAR 436-60-090 280 
OAR 436-60-140 521 
OAR 436-60-150(5) 92 
OAR 436-60-150(5)(a) 674 
OAR 436-60-180 226,325,359,437,467,509 
OAR 436-60-180(3) 622 
OAR 436-60-180(14) 467 
OAR 436-61-100 268 
OAR 436-61-400 268 
OAR 436-61-430(5) 268 
OAR 436-61-998 268 
OAR 436-69-401(2) 565 -
OAR 436-120-230(4)- 5 
OAR 436-120-250(7) & (8) 268 
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ADMINISTRATIVE RULE CITATIONS 

RULE PAGE(S) 

OAR 438-05-040(4) 4,105 
OAR 438-05-040(4) (b) 696 
OAR 438-05-040(4)(c) 105 
OAR 438-05-046 93 
OAR 438-05-046(l)(a) 83,540 
OAR 438-05-046(1 )(b) 43,43,48,83,100,109,335,337,349,357,408, 

466,540 
OAR 438-05-046(2) (b) 363,471,489,511 
OAR 438-06-085 - — 280 
OAR 438-07-005(3) 338 
OAR 438-07-005(3)(b) 40 
OAR 438-07-005(5) 338 
OAR 438-07-015 22 
OAR 438-07-015(2) 59,106,393,532 
OAR 438-09-010 493 
OAR 438-11-005—- — — 696 
OAR 438-11-005(2)— 4,105,696 
OAR 438-11-005(3) 363,471,489,511 
OAR 438-11-020(1) -72 
OAR 438-11-035(2) 602 
OAR 438-12-032(3) 325,359,437,467,509,509 
OAR 438-12-052(2) 62,62,64,70,76,82,83,94,94,99,122,325, 

329,332,333,444,458 
OAR 438-12-052(2)(c)- — 5 6 
OAR 438-12-052(3) 56 
OAR 438-12-055 56,62,64,74,122,325,329,332,333,354,358, 

360,439,447,456,464,473,508,588 
OAR 438-15-001 —359,531,555 
OAR 438-15-005(2) 345,347,378,407,414,425,458,474,476,479, 

481,492,520,528,539,543,608 
OAR 438-15-005(4) 359,531,555 
OAR 438-15-005(5) 359,407,531,555 
OAR 438-15-005(7) 359,531,555 
OAR 438-15-010(1) 101,378,430 
OAR 438-15-010(5) 328,345,347,359,378,395,407,414,425,430, 

458,474,476,479,492,515,520,521,528,531, 
539,543,555,596 

OAR 438-15-010(6) —42J5,85,94,95,95,95,96,98,98,99,102,106, 
121,327,328,332,345,353,356,359,371,390, 
393,446,470,481,491,491,501,511,515,516, 
521,531,554 

OAR 438-15-015 366 
OAR 438-15-020(2) 515 
OAR 438-15-027 395 
OAR 438-15-050 493 
OAR 438-15-060(1) 85 
OAR 438-15-070 73,395,470,481,501 
OAR 438-15-085(2) 127 
OAR 438-15-095 366 
OAR 438-47-010 72,397 
OAR 438-47-010(2) 606,683 
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ADMINISTRATIVE RULE CITATIONS 

LARSON CITATIONS 

LARSON PAGE(S) ' 

1 Larson, Workmen's Compensation Law, 
Section 13.21 at 3-415 (1985)---—-12,15,17,20 

1A Larson, WCL, Section 41.31 (1973) 458 
IB Larson, WCL, Sections 37.20, 38.83 ( f ) (1987) 458 
IB Larson, WCL, Section 39.20 (1987) 458 
1C Larson, WCL 8-284, Section 47.00 (1986) 701 
1C Larson, WCL. Section 47.53 (1986) 701 
3 Larson, WCL, Section 79.72(a) & n26 (1983) 284 
4 Larson, WCL, Section 95.00-95.21 (1983) 701 

OREGON EVIDENCE CODE CITATIONS 

Page 

OREGON RULES OF CIVIL PROCEDURE CITATIONS 
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The following Memorandum Opinions are not published in this volume. These 
decisions may be ordered from the Workers' Compensation Board using the 
numbers provided. 

MEMORANDUM OPINIONS 1988 

Name, WCB Number (Month/Year) 

Arendt, Elizabeth J., 85-15328 (4/88) 
Avery, Michael D., 86-11463 (4/88) 
Baker, Carolyn M., 86-12447 (5/88) 
Barr, Charles E., 85-10536 (1,1/88) 
B e l l , Henry C, 85-07343 (6/88) 
Bennett, Charles L., 86-14862 (3/88) 
Bennett, Ronald E., 86-00466 (3/88) 
Bice, Carlos D., 86-15365 (4/88) 
Brown, Walter L., 86-00239 etc. (3/88) 
Brummett, Bryce D., 86-06567 (2/88) 
Burbank, Virginia A., 86-06381 (1/88) 
Campbell, Roberta C, 86-08240 (6/88) 
Carpenter, P h i l l i p , 86-03489 (3/88) 
C a r r o l l , Ruth, 86-00074 (1/88) 
Carter, James R., 86-17612 etc. (2,3/88) 
Caruso, Lynne M., 87-11799 (4/88) 
Chase, Donald D., 85-13588 etc. (1/88) 
Chavez, Rudy F., 86-11115 (3/88) 
Cheney, James R., 86-00195 (1,2/88) 
Christianson, Becky, 87-05005 etc. (6/88) 
Clevenger, Lois M., 86-11511 etc. (6/88) 
Conn, Ronald E., 87-01587 (6/88) 
Coolbaugh, Karen, 86-07792 (2/88) 
Cooper, Malissa K., 86-09048 (2/88) 
Cox, Kenneth E., 85-06935 (1/88) 
Crooms, William K., 87-04456 (6/88) 
Culora, Vincent, 87-02349 (6/88) 
Davis, Delbert G., 86-09371 (1,1,3/88) 
Dean, Daren H., 86-08300 (2/88) 
Delanoy, Conrad N., 86-11549 (2/88) 
Doak, Wade A., 86-09423 (2/88) 
Doran, Ron A., 86-08874 (4/88) 
Dumas, Marian S., 86-08169 (1/83) 
Dunfee, Charles P., 86-17706 (1/88) 
Dye, James L., 86-11183 (3/88) 
Easterday, Richard W., 86-08893 (2/88) 
Esparza, Abel V., 86-13614 etc. (3,4/88) 
Evans, Hubert E., 87-00647 (3/88) 
Finch, Carolyn L., 86-17443 (2/88) 
Fisher, Debra, 86-09793 (2/88) 
Fisher, Edward D., 87-00696 (3/88) 
Fogerson, Harold W., 87-09582 (5/88) 
Gaines, Rodger L., 86-08172 etc.. (2/88) 
Gander, Randall C, 86-03814 etc. (1/88) 
Garcia, Manuel, 86-07831 etc. (2/88) 
Garland, Roger J., 86-11736 (1/88) 
Gaspard, Joy, 83-03648 (1/88) 
Gilbertson, Stanley V., 86-18000 (1/88) 
Gilmore, Pamela M., 86-07019 (1,1/88) 

Ginn, Walter E., 86-11393 (3/88) 
Golden, Gerald A., 85-01678 etc. (1/88) 
Goodwin, Robert M., 86-11081 (1/88) 
Gordon, Dennis/Debra (2/88) 
Gove, Donna L., 86-14859 (1/88) 
Grigsby, Beverly, 86-02771 (3/88) 
Gum, Harold L., 86-03997 (1/88) 
Gutierrez, Antonio, 86-10589 (1/88) 
Heisler, Bonnie A., 86-10481 (3/88) 
Hileman, Bette J., 86-14955 (2/88) 
Hollenbeck, Tom, 84-06580 (1/88) 
Holliday, Anna, 86-16249 (6/88) 
Hollstrom, Carl E., 85-15291 (2/88) 
Hults, Robert J., 86-10732 (1/88) 
Jacobs, Elmer, 86-07590 (2/88) 
Janini, Robert D., 87-11480 (4/88) 
Johnson, Jef f , 86-10180 (3/88) 
Johnson, Pamila M., 86-06987 (3/88) 
Kahl, William, .82-10923 etc. (3/88) 
Kester, C l i f f o r d L., 86-08282 (1/88) 
Kim, Hun J., 86-09851 (2/88) 
Koon, Charlene C, 86-12176 (6/88) 
Kreitzer, David A., 86-00395 (3/88) 
Kutter, William A., 86-13360 (5/88) 
Lamb, Donna J., 86-10576 etc. (3/88) 
Langsev, Berniece, 86-05850 (1/88) 
Lennon, Debra A., 86-12095 (4,5,6/88) 
Lowe, P h i l l i p E., 83-10098 (2/88) 
Mametieff, Ivan C, 86-10847 (2/88) 
Martin, Delores A., 86-01972 (1/88) 
Martusheff, Elisey E., 86-08403 (1/88) 
McElmurry, Theodore, 85-10233 (1/88) 
McGhee, Michael R., 86-03314 (3/88) 
Meneley, Rozana, 86-08194 (2/88) 
M i l l e r , Don D., 86-02733 etc. (2/88) 
M i l l e r , Lonnie, 86-11088 (2/88) 
Mitchell, Carolyn S., 86-11739 (2/88) 
Mitts, Joyce E., 86-08996 (4,5/88) 
Mollgaard, Lester R., 86-07735 (3/88) 
Monte, Sharon A., 86-06721 (1/88) 
Moody, Eul G., 85-07649 (3,4/88) 
Moore, Diann L., 86-16322 (3/88) 
Moore, Judith A., 86-08191 (6/88) 
Moreno, Michael J., 86-09057 (2/88) 
Murphy, Carol B., 86-07762 (1/88) 
Nafts, Everett J., 87-01481 (6/88) 
Newton, Jack'A., 85-09615 (1/88) 
Niccolai, Patrick J., 86-03442 (1/88) 
Nichols, David R., 86-18238 (3/88) 
Nielson, Thomas, 86-12944 (1/88) 
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MEMORANDUM OPINIONS 1988 

Name, WCB Number (Month/Year) 

Norris, Harla J., 86-17400 (3/88) 
O'Neal, Kathleen, 86-06520 (1/88) 
Oseguerra, A l i c i a , 86-17204 (2/88) 
Parsons, James I . , 86-15528 (1/88) 
Pirkey, John, 86-10818 (3/88) 
Poole, Robert R., 87-02799 (3/88) 
Rabe, Gary L., 86-06687 (1/88) 
Rabinowitz, Richard N., 84-00712 (1/88) 
Redford, Sherryle D., 86-16565 (1/88) 
Renfro, Ronald, 87-16190 (6/88) 
Resendez, Nick, 86-11974 (1/88) 
Rich, Ninalouise L., 85-14229 (3/88) 
Richter, Karen J., 86-08064 (3/88) 
Robinson, James A., 80-10672 (1/88) 
Romano, Sherry, 86-11138 etc. (1/88) 
Rust, Dorothy D., 86-10074 (3/87) 
S c h i l l i n g , Patricia J., 87-10390 (4/88) 
Schmidt, David L., 85-08866 (4/88) 
Schmiedel, Dixie L., 85-06289 etc. (2/88) 
Schwarzbauer, Martin J., 86-12942 (3/88) 
Scott, Floyd G., 84-07857 (3/88) 
Sharp, Tamera A., 87-04470 (6/88) 
Shelton, Robert D., 86-11905 etc. (2/88) 
Sherman, Jerry A., 86-11774 (2/88) 
Shipp, Joseph R., 86-07925 (2/88) 
Sierzega, Louis A., 86-08559 (1/88) 
Smith, Perry D., 86-13250 (1/88) 
Smith, Roger A., 86-15575 etc. (1/88) 
Stanley, Jane E., 86-11196 (2/88) 
Sweeden, Gloria G., 86-02493 etc. (3/88) 
Taylor, Jean, 86-10380 (6/88) 
Terry, Judith A., 87-07231 (6/88) 
Thai, Lam M., 86-16176 (3/88) 
Thayer, Timothy E., 86-07379 (1/88) 
Truong, Phong Q., 86-01079 (3,4/88) 
Valek, Debra J., 86-07932 etc. (3/88) 
Velaquez, Victor M., 86-13734 (1/88) 
Wei i n , Gary W.,, 86-17951 (3/88) 
Wende, Adolph W., 86-16961 (2/88) 
West, Sylvia M., 87-14155 (6/88) 
Whitney, Michael J., 86-08779 (3/88) 
Wilson, Juan R., 86-15231 (4,5/88) 
Winegar, Jeffrey L., 86-09749 (1/88) 
Winkler, Duane J., 86-17374 (3/88) 
Wise, Gerald D., 86-06433 (2/88) 
Young's Bay Restaurant, (2/88) 
Younq, Sherry A., 84-08119 (4/88) 
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The following decisions under the Board's Own Motion Jurisdiction are not 
published in th i s volume. They may be ordered from the Workers' Compensation 
Board using the numbers provided. 

OWN MOTION JURISDICTION 1988 

Name, WCB Number (Month/Year) 

Abel, Kenneth, 88-0082M (3/88) 
Aderton, Frances L., 87-0693M (5/88) 
Allen, Merle A., 87-0253M (1/88) 
Anderson, Eva, 88-0080M (3/88) 
Anderson, Marion Ray, 86-0411M (2/88) 
A n t i l l a , Henry 0., 88-0023M (2/88) 
Armon, Lowell, 88-0197M (5/88) 
Arndorfer, William, 88-0282M (5/88) 
Arnold, Donovan L., 88-0149M (5/88) 
Arvidson, George L., 84-0581M (4/88) 
Atkinson, Kevin, 88-0054M (5/88) 
Atleson, Sherri, 87-0593M (2/88) 
Baldridge, Danny M., 88-0044M (3,6/88) 
Baldwin, Gene F., 88-0174M (4/88) 
Baney, Ruby, 88-0220M (5/88) 
Barber, Milton S., 84-0438M (1/88) 
Barnes, Donald R., 88-0056M (2/88) 
Barton, William, 88-0200M (5/88) 
Bathke, John W., 87-0660M (1,2/88) 
Beckstead, James K., 87-0580M (1/88) 
Bedsaul, Michael, 88-0264M (5/88) 
Benda, El den, 88-0140M (4/88) 
Bennett, Joseph, 88-0019M (1/88) 
Benton, James E., 87-0228M (4/88) 
Berg, Alex M., 88-0005M (1/88) 
Bergamo, Terry, 88-0261M (5/88) 
Best, Curtis, 87-0401M (6/88) 
Bettin, C l i f f o r d A., 86-0257M (3/88) 
Bidney, Donald, 87-0721M (1/88) 
Bil l u p s , Terry, 88-0055M (2/88) 
Bilyeu, Patricia J., 87-0487M (1/88) 
Black, Thomas L., Sr., 88-0007M (1/88) 
Blake, Pamela R., 87-0476M (1/88) 
Blaser, Martin E., 88-0159M (5/88) 
Bodda, Harvey, 87-0312M (5/88) 
Borisoff, Henry T., 87-0404M (1/88) 
Bostwick, Harry R., 87-0657M (2/88) 
Bradford, Timothy J., 87-0467M (6/88) 
Brasmer, Silas F., 88-0115M (4/88) 
Brenner, John, 88-0165M (4/88) 
Brewer, Norman P., 88-0027M (2/88) 
Brookshire, Joy J., 86-0689M (1/88) 
Brown, Charles E., 86-0637M (6/88) 
Brown, Donald M., 87-0718M (1/88) 
Brown, Patrick B., 88-0016M (1/88) 
Bruner, Michael, 88-0020M (1/88) 
Buckman, Danny, 88-0353M (6/88) 
Burgess, Paul H., 87-0351M (1/88) 
Burrington, Kyle, 87-0711M (6/88) 
Burris, Joann, 86-0382M (2,4/88) 
Burt, William A., 87-0609M (1/88) 
Burton, Jack, 87-0674M (1/88) 
Bush, Ern.est M., 87-0333M (5/B3) 

Bush, Shirley, 88-0109M (4/88) 
Caccamise, Chris, 86-0680M (2/88) 
Cambron, Connell R., 88-0034M (2/88) 
Campbell, Jess P., 87-0700M (1/88) 
Carlston, Lois 0., 88-0342M (6/88) 
Carlton, Dennis L., 88-0212M (5/88) 
Carter, Donald, 88-0251M (5/88) 
Castoe, Ezra E., 87-0745M (2/88) 
Charlson, Lynn, 88-0278M (6/88) 
Chastain, Ronald, 88-0235M (5/88) 
Cheatham, Verla, 87-0534M (5/88) 
Chilson, Bonnie D., 88-0120M (3/88) 
Chrestensen, Robert, 88-0119M (4/88) 
Christensen, Jesse D., 88-0081M (2/88) 
Christopher, Ohman E., 87-0746M (1/88) 
Christopher, Terry, 87-0712M (4/88) 
Clark, William, 87-0760M (1/88) 
Clements, Thomas, 88-0257M (5/88) 
Clevenger, Shirley E., 88-0206M (5/88) 
Cochran, Robert, 88-0313M (6/88) 
Collins, Donna, 85-0154M (1/88.) 
Cook, Dalta, 88-0001M (1/88) 
Cooper, Gilbert W., 88-0026M (1/88) 
Copher, Edwin L., 88-0108M (4/88) 
Corliss, P h i l l i p , 87-0753M (1/88) 
Cox, Charley, 88-0185M (6/88) 
Craig, James, 88-0321M (6/88) 
Cress, Stanley, 88-0228M (5/88) 
Cripps, Donald R., 87-0755M (1/88) 
Crowder, Virgie Mae, 88-0250M (5/88) 
Cummins, Mary J., 88-0208M (5/88) 
Curtiss, Betty, 88-0312M (6/88) 
Dalton, Robert W., 88-0085M (3/88) 
Danielson, James L., 87-0259M (5/88) 
Darcy, James G., 86-0600M (2/88) 
Davenport, John D., 88-0273M (6/88) 
David Hernandez, Isabel, 88-0071M (3,3/88) 
Davidson, Raymond, 88-0057M (3/88) 
Davis, Frances, 87-0689M (5/88) 
Davis, Wallace J., 87-0744M (4/88) 
Davis, Wanda L., 88-0004M (1,2/88) 
Delgado, Nicholas, 88-0039M (3/88) 
Deoton, O r v i l l e , 85-0014M (1/88) 
Diaz, Barbara Ann, 87-0154M (2,2/88) 
Dilka, Richard, 88-0103M (3/88) 
Doggett, Kenneth M., 88-0038M (2/88) 
Dolinar, Henry J., 88-0122M (4/88) 
Douglass, Paul,. 87-0285M (6-/88) 
Driggers, Roger, 86-0429M (1/88) 
Dubay, Kenneth L., 88-0245M (6/88) 
Duncan, Robert L., 87-0670M (2,2/88) 
Dupont, Ruben F., 88-0064M (2/88) 
Durlam, Eugene D., 88-0031M (2/88) 
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OWN MOTION JURISDICTION 1988 

Name, WCB Number (Month/Year) 

Duyck, Richard J., 88-0182M (5/88) 
Dyson, Daniel J., 88-0053M (2/88) 
Eaton, Eleanor A., 87-0728M (1/88) 
Edwards, Michael, 88-0033M (2/88) 
Elder, William H., 88-0339M (6/88) 
Elston, David, 88-0045M (4,6/88) 
English, James C, 87-0160M (4/88) 
Ensign, Gary, 87-0354M (1,2,4/88) 
Erwen, Ted, 87-0738M (1/88) 
Evison, Marjorie, 87-0531M (2/88) 
Fain, Mary C, 87-0627M (1/88) 
Felton, Roxy Dean, 87-0071M (3/88) 
Ferber, Gwynn, 86-0417M (4/88) 
Ferebee, John, 87-0208M (3/88) 
Ferguson, B i l l E., 87-0752M (1/88) 
Fields, Eddie, 84-0536M (1/88) 
Flaherty, Lawrence M., 88-0327M (6/88) 
F o l l e t t , Larry L., 88-0175M (6/88) 
Fowler, Sharon L., 88-0028M (2/88) 
Franzwa, Peter, 88-0248M (6/88) 
Frear, James, 85-0675M (3/88) 
Frey, Edward, 88-0167M (4/88) 
Friend, Joseph, 88-0077M (2/88) 
Gabilondo, David, 87-0717M (1/88) 
Garnett, Harold D., 88-0214M (5/88) 
Garza, Anita, 88-0326M (6/88) 
Gavett, Mark J., 87-0702M (1/88) 
Geenty, Richard, 83-0313M (1/88) 
Gettman, Wilbur R., 88-0294M (6/88) 
Goetz, Steven, 88-0304M (5/88) 
Golden, Susan L., 87-0269M (2/88) 
Grant, Maxine, 87-0023M (1/88) 
Greenwade, Alton W., 88-0170M (4/88) 
Gregg, Robert, 88-0176M (4/88) 
Gregor, Andrew J., 88-0295M (6/88) 
G r i f f i n , Terrance A., 87-0618M (5/88) 
Grimm, Kenneth, 88-0329M (6/88) 
Griswold, James C, 87-0756M (2/88) 
Grove, Gerald, 85-0361M (3/88) 
Guerra, Michael, 88-0048M (2/88) 
Hafemann, Diana, 88-0178M (5/88) 
Hager, Jim, 88-0287M (5/88) 
Hagg, Mary J., 87-0607M (3/88) 
Hagger, Danny G., 87-0639M (5/88) 
Hale, Glenn, 87-0750M (1/88) 
Hall, Marina E., 87-0626M (4/88) 
Hamilton, Robert, 88-0194M (5/88) 
Hamm, James E., 87-0277M (3/88) 
Hammond, Robert, 87-0305M (1/88) 
Hardy, Thomas C, 88-0180M (5/88) 
Harlin, Betty, 87-0516M (6/88) 
Harper, Betty L., 87-0763M (1/88) 
Harris, Michael, 88-0135M (4/88) 
Harris, Rex L., 88-0186M (5/88) 
Harroun, Elden, 88-0215M (5/88) 
Harvey, Herman C, Jr., 87-0521M (4,5/88) 

Name, WCB Number (Month/Year) 

Hayes, Larry L., 85-0393M (1/88) 
Helvie, John.S., 88-0018M (1/88) 
Hendricks, James, 86-0640M (6/88) 
Hendrickson, Shirley, 86-0169M (1/88) 
Henshaw, Johnny L., 84-0588M (5/88) 
Herron, James M., 86-0466M (2/88) 
Hickman, Donald, 88-0072M (3/88) 
Hicks, Kenneth B., 88-0238M (5,6/88) 
Hoff, Harley, 84-0032M (4/88) 
Hoke, Harold L., 84-0476M (2/88) 
Hollingsworth, Nettie, 88-0199M (5/88) 
Hoist, Albert S., 87-0530M (1/88) 
Holt, Danny, 88-0060M (5/88) 
Hornberger, Julia M., 85-0137M (2/88) 
Howard, David, 88-0300M (5/88) 
Hunter, John H., 88-0139M (4/88) 
Hylton, Bobby G., 87-703M (2/88) 
Imbler, George L., 88-0127M (4/88) 
Isaacs, Minnie, 88-0237M (5/88) 
Jackson, Eugene, 83-0153M (1/88) 
Jackson, Hilda, 88-0011M (1/88) 
Jackson, Howard, 87-0656M (1/88) 
Jacobs, Jim G., 88-0192M (5,5,6/88) 
Janzen, Clarence, 87-0649M (2/88) 
Jensen, Leonard J., 86-0694M (3,5/88) 
Jesperson, Diane, 88-0204M (5/88) 
Johnson, Daryl, 88-0267M (5/88) 
Johnson, Robert H., 87-0758M (2/88) 
Johnson, Susanne, 88-0112M (4/88) 
Jones, Roy L., 88-0205M (5/88) 
Jones, Steven R., 87-0726M (1/88) 
Jones, Tim, 88-0179M (4/88) 
Joseph, Elaine, 87-0740M (5/88) 
Joy, Pa t r i c i a , 88-0198M (5/88) 
Kellison, Dolores, 88-0024M (2/88) 
Kellogg, Lawrence L., 86-0607M (6/88) 
Kelly, David D., 88-0143M (4/88) 
Kelly, John R., 87-0679M (5/88) 
Kendall, Ronald, 88-0347M (6/88) 
Kennedy, Kenneth, 88-0240M (5/88) 
Kent, Hazel, 87-0572M (3/88) 
Ketchum, Myron H., 87-0757M (1/88) 
Kibbey, Ralph, 88-0239M (5/88) 
Kleger, John P., 88-0063M (3/88) 
Knowland, Laurey J., 87-0761M (2/88) 
Knowlson, James C, 88-0271M (5/88) 
Korhonen, Robert, 87-0695M (2/88) 
Kretschmer, Patrick L., 88-0210M (5/88) 
Lacy, Lois A., 88-0049M (2/88) 
Lane, Cameron, 87-0748M (6/88) 
Lang, Terry, 88-0211M (5/88) 
Langston, Bradley, 88-0201M (5/88) 
Larose, Betty, 88-0315M (6/88) 
Larsen, Frank E., 86-0686M (6/88) 
Lathrop, Daniel, 88-0050M (2/88) 
Lauritsen, Kerry L., 86-0570M etc. (3/88) 
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Ledoux, M a r t i n , 87-0731M (1,4/88) 
Lee, P a t r i c i a , 88-0075M (4/88) 
Lehrmann, James, 88-0259M (5/88) 
Lemar, Ruby, 88-0253M (5/88) 
Lewis, Wilbur A., 87-0540M (1/88) 
L i n t o n , Gregg, 88-0196M (5/88) 
Lockwood, Betty C, 88-0021M (2/88) 
Logsdon, E.V., J r . , 88-0131M (4/88) 
Lomas, Michael H., 87-0319M (3,4/88) 
Louvring, Gordon E., 87-0343M (1/88) 
L o v e l l , Robert P., 88-0124M (4/88) 
Lutes, Stephen G., 87-0201M (1/88) 
Luyet, Michael, 86-0086M (2/88) 
Lynch, Raymond D., 88-0203M (5/88) 
Mangun-Wolverton, Beverly, 88-0147M (5/88, 
Mansker, Howard, 88-0266M (5/88) 
Mansker, Melba S., 87-0612M (1/88) 
Maplesden, Amos A., 88-0269M (5/88) 
Marsh, Michael L., 88-0015M (2/88) 
Marshall, Raymond, 88-0047M (2/88) 
Marston, Ron, 88-0074M (3/88) 
M a r t i n , Jack W., 88-0148M (4/88) 
May, George R., 87-0136M (5/88) 
McAdams, Valdean, J r . , 88-0283M (5/88) 
M c A l i s t e r , J.D., 88-0218M (5/88) 
McCann, Herbert I . , 88-0010M (1/88) 
McCord, F l i n t L., 88-0051M (2/88) 
McDaniel, William J., 88-0299M (6/88) 
McDarment, Dorotha L., 87-0741M (5/88) 
McGuire, Marc W., 87-0759M (1/88) 
McKenzie, George J., 88-0236M (5/88) 
McKinstry, K a r r i , 88-0223M (5/88) 
McMahan, Claude A., 88-0123M (4/88) 
McMullen, John M., 88-0216M (5/88) 
M i l l e r , Bernard, 88-0032M (4/88) 
M i l l e r , David R., 87-0204M (3,6/88) 
M i l l e r , George I r v i n g , 87-0217M (4/88) 
M i l l e r , Merle, 88-0022M (1/88) 
Montes, Antonio, 88-0242M (5/88) 
Montgomery, Robert L., 88-0172M (5/88) 
Moon, J e r r y D., 88-0102M (4/88) 
Moore, J u d i t h A., 86-0332M (6/88) 
Morehead, James, 88-0073M (3/88) 
Morgan, Linda, 88-0030M (2/88) 
Mossman, L e s l i e W., 86-0326M (5/88) • 
Mullen, Gary L., 87-0481M (5/88) 
Munson, Karen, 88-0284M (6/88) 
Newingham, Donald, 88-0291M (5/88) 
Newton, Jack A., 86-0061M (1/88) 
Nichols, Steven, 87-0734M (1/88) 
Niemann, David, 87-0095M (5/88) 
Noggle, Richard, 87-0073M (2/88) 
Northrup, Frank, 88-0079M (2/88) 
Oakes, Reeford, 88-0069M (2/88) 
Oland, Delmar G., 87-0037M (4/88) 
Olson, Robert 0., 85-0297M (1/88) 

Name, WCB Number (Month/Year) 

Parks, Robert, 88-0191M (5/88) 
Parr, Chester, 88-0292M (6/88) 
Pepper, Wanda, 88-0133M (6/88) 
P e r s h a l l , James, 88-0013M (1,2/88) 
P e t r i e , Terry A., 86-0096M (2.5/88) 
Phibbs, Rena E., 88-0076M (4/88) 
P h i l i p p i , Wesley I . , 87-0410M (6/88) 
P i e r i , John, 88-0275M (6/88) 
Pott s , Clarence, 87-0469M (1/88) 
Powell, Edgar, 85-0656M etc . (2,3/88) 
Powell, James H., 87-0045M (1/88) 
Prince, Ashley, 88-0341M (6/88) 
P r u i t t , W i l l i e , 88-0025M (1/88) 
Quinlan, Karen M., 87-0492M (6/88) 
Rapoza, Robert K., 88-0084M (3/88) 
Rauschert, John L., 87-0357M (1,2/88) 
Ray, Robert A., 88-0184M (5/88) 
Reason, Lyne t t , 87-0765M (4/88) 
Reese, Georgia L., 87-0646M (1/88) 
Reynolds, Becky J., 87-0427M (1/88) 
Rice, Richard L., 88-0255M (5/88) 
Richards, Stanley L., 87-0210M (5/88) 
Rickard, Ruth A., 88-0126M (4/88) 
Riggs, Wilbur, 88-0150M (4/88) 
R i l e y , John B., Sr., 87-0751M (1,6/88) 
Roberts, Donald L., 87-0621M (1/88) 
Roberts, George E., 88-0006M (3/88) 
Rogers, Br i a n , 87-0010M (3/88) 
Rogers, Walter E a r l , 88-0141M (5/88) 
Ross, Charles A., 88-0066M (3/88) 
Ross, P a t r i c i a , 88-0118M (4/88) 
Rowan, John T., 86-0413M (2/88) 
Samuel son, Glenda, 88-0092M (5/88) 
Sanford, D o l l y A., 88-0169M (4/88) 
Schafer, F r a n k l i n M., 87-0523M (1/88) 
S c h i l l e r , John, 87-0257M (1/88) 
Schuster, Danny, 88-0350M (6/88) 
S e l f , I r a D., 86-0242M (5/88) 
Shine, Donn, 88-0012M (6/88) 
Shine, P a t r i c k J., 88-0289M (5/88) 
Shingledecker, Irma L., 86-0359M (1/88) 
Shipman, O r v i l l e D., 87-0680M (3/88) 
Short, Kenneth, 86-0387M (1/88) 
Shumaker, Glenn, 88-0128M (4/88) 
Smith, Betty J., 88-0290M (6/88) 
Smith, David A., 88-0160M (4/88) 
Smith, David R., 88-0002M (1/88) 
Snyder, James F., 88-0162M (4/88) 
Souza, Joseph, 88-0029M (2/88) 
Spencer, Mary I . , 88-0042M (4/88) 
Steen, Donald R., 86-0537M (4/88) 
Stephens, John R., 86-0019M (3/88) 
Stewart, A l b e r t F., 88-0213M (5/88) 
Stoltenburg, Roy R., 88-0154M (5/88) 
Stone, Jim L., 88-0008M (2/88) 
Strauss, Steven J., 88-0219M (5/88) 
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Swartout, Sara I . , 87-0652M (5/88) 
Sweet, Gary, 88-0202M (5/88) 
Swindler, James, 88-0156M (4,5/88) 
Tamerius, Gordon, 87-0650M (1/88) 
Taskinen, Richard J., 88-0086M (3/88) 
Thayer, A l v i n , 88-0009M (2/88) 
T h i s s e l l , John 0., 88-0035M (2/88) 
Thomas, Candy V., 87-0203M (3/88) 
Thompson, Sam, J r . , 85-0516M (4/88) 
Tichenor, Dale L., 88-0183M (6/88) 
T i n d a l l , James, 88-0095M (4,6/88) 
Toman, S t e l l a , 88-0068M (2/88) 
Tompkins, Theodore, 87-0602M (1/88) 
Towns, J e r r y , 88-0157M (4/88) 
Townsend, Randy L., 88-0217M (5/88) 
T r i b u r , Harold, 85-0493M (5/88) 
Tunnel 1, Marsha, 88-0305M (5/88) 
U n d e r h i l l , Thelma L., 88-0087M (6/88) 
V a l l e , I s a i a s , 87-0477M (5/88) 
Vandehey, Kim M., 88-0256M (5/88) 
Vargas, Ricardo, 88-0268M (5/88) 
Wade-Wilson, Teresa, 88-0254M (6/88) 
Wagenius, Ann, 88-0244M (6/88) 
Walker, Edward, 85-0397M (1/88) 
Warner, Jim N., 87-0002M (2/88) 
Webb, Andy, 88-0144M (4,5/88) 
Wells, E a r l , 88-0107M (3/88) 
Werner, Diane, 88-0164M (4/88) 
Wheatley, Roy T., 86-0349M (4,5/88) 
Wheeler, H a r r i e t t e , 88-0046M (2/88) 
White, Frank R., 87-0698M (1/88) 
Whitethorn, Rick, 88-0142M (4/88) 
Wilburn, James, 88-0153M (4/88) 
.Wild, K a r l , 87-0411M (1,2,2/88) 
Williams, Gary E., 87-0749M (1/88) 
Williams, Glenn M., 88-0090M (3/88) 
Williams, Robert H., 87-0730M (3/88) 
Williamson, Walter, 88-0226M (5/88) 
Wilson, Suzanne, 87-0393M (1/88) 
Winter, Michael, 88-0040M (2/88) 
Wolf, Paul, 88-0111M (4/88) 
Woodman, Donald E., 88-0110M (4/88) 
Woodruff, Ellanora, 87-0307M (5/88) 
Wooldridge, Michael, 87-0577M (4/88) 
Wright, B i l l M., 88-0280M (6/88) 
Wright, Susan K., 87-0415M (5/88) 



CLAIMANT INDEX 1988 

Claimant (WCES Number and/or Court Number) page(s) 

Adair, Royce D. (86-09629) 479 
Adams, James W. (WCB 84-10811; CA A41735) 624 
Aguiar, Marco (84-05596) 3,85 
Akerson, Robert L. (85-14555 & 86-11545) 12,129 
A l c a l a , Pedro G. (86-05800) 26 
A l e s h i r e , Jeanette M. (86-11759) 73,98,326 
Allen-Adams, Arlene B. (86-00799) 115 
Apodaca, Ricardo (88-0297M) 532 
Arciga, Jose L. (86-13690) --73 
Argonaut Insurance (WCD 86-03387; CA A43764) 268 
Armstrong, Robert D. (WCB 86-02776; CA A45124) 616 
Arnold (CA A39775) 244 
Avalos, Antonio S. (WCB 84-04390; CA A40155) 264 
B a b b i t t , Danny L. (88-0187M) 455 
Bagwell, Susan A. (87-0424M) 99 
Bannester, Jessica G. (CV-88003) 400 
Barnett, Charles V. (87-14849) 401 
Barresse, Andrew W. (86-02826) --93 
Bass, George F. (87-0632M) 437 
Beaman, Linda S. (86-06892) 8 
Beasley, Esther C. (85-06921) 70 
Beaty, Robert J. (84-0198M) 35 
Beavers, Clyde (87-0012M, 87-0013M & 87-0014M)- 64 
Beebe, Roy D. (86-11931) 539 
B e l l , Forrest (88-0320M) 509 
Bement, John H. (87-145570) 437 
Benson, Toria S. (855-14056 & 84-01712) 580 
Bergmann, Daniel J. (87-0737M) 325 
B e r l i n e r , Dennis (WCB 85-12191; CA A43382) 629 
B i l l u p s , Terry L. (86-13726) 403 
Bishop, Thomas E. (85-05791) 11 
Blacknall (CA A43239) 234 
Blakeley, Margaret F. (WCB 84-02190; CA A40273)- 271 
Bochart, Lester W. (85-04847) 470 
Boehland, Gregory D. (87-08237 & 87-07488) 555 
Bond, Donald P. (TP-88001) 361,480 
Bo r g e l t , Elaine M. (TP-88002) 108 
Bowman, Denise M. (87-18040) 363 
Bradley, Carl R. (86-17149 & 86-14461) 406 
Breeden, Luann M. (87-09362) 407,510 
Bristow, Deane G. (86-12484) 26 
B r i t t , S h i r l e y A. ( 8 6 - 0 5 9 4 0 ) - — — 4 4 
Brogan, V i r g i l (86-12575) 67 
Brotherson, Royd C. (87-16806) 594 
Brown, Barbara J. (85-15686) 25 
Brown, C u r t i s (86-04530) 389 
Brown, Earl M. (86-00251) 15,129 
Brown, F r a n k l i n (86-08044) 87 
Brown, James M. (88-0173M) 458 
Brummett, Bryce D. (86-06567) -99 
Bruner, Michael D. (88-0065M) 74 
Buckle, J e r r y V. (86-00040) 74 
Burns, Robert D. (86-12488) 397,610 
Burruss, Margrette M. (88-0098M) 365 
Burton, Jack (87-0674M) 64 
Buzard, Leon C. (84-09887 & 85-05168) 595 
Campos, Maria (87-08331) 408 
Carpenter, Greg (87-12941) 100,349 
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C a r r o l l , Linda L. (87-17793) 471 
Cave (Jackson), Sharon L. (86-08980) 39 
Chambers, Leonard A. (87-03511) 117,610 
Chambers, Steve (88-0222M)- — — 4 6 7 
Chemnitzer, Dennis L. (86-13136) 409 
C h i l d e r s , Earl F. (85-14969) 481 
Coen, Gale E. (87-06839) 556 
C o l l i n s , Sanford E. (87-06676) 128 
Connell, Jan (88-0078M) 325 
Cooper, Robert W. (87-12403 & 87-07354)— 486 
Corbin, Dave Wendell (88-0052M) 510 
Cowart, Leon E. (84-02070) 22 
Cruchelow, Timothy H. (86-06981 & 86-06982) 411,511 
Cruickshank, James G. ( 8 7 - 0 7 9 3 9 ) — — 5 3 9 
Damis, Vlassios (WCB 85-06061; CA A42156)- 241 
Daniels, Janet R. (TP-88003) 488 
David (86-09206) 72 
Davidson, Cathey M. (86-17404 & 86-08865)- 596 
Davis, Carol (85-00169 & 86-10997) 35,129,130 
Davis, Delbert G. (86-09371) 390 
Davis, Desi R. (87-08233) 540 
Davis, Dewey (88-0058M) 349 
Davis, Wallace J. (87-0744M) 588 
Davis, William D. (WCB 86-06476; CA A44676) 649 
Daza, Cha r l o t t e J. (86-10179) 4 
Dean, Daren H. (86-08300) 95 
Delanoy, Conrad, J r . (88-0106M) 348 
DeMarco, Steven M. (85-01456) 100 
Denny, Carol (85-15708) 101 
Desmarais, Cecile R. (87-18580) 365 
DeSylvia, Thomas E. (WCB 84-13344 e t c . ; CA A41813) 660 
D i e t z , Dewey L. (88-0101M) 348 
Dillman, Paul E. (87-08543, 86-14301 & 87-08542) 489 
Doak, Wade A., 86-09423) 95 
Doggett, Kenneth M. (88-0038M) 354 
•Donaldson, Robin 0. (87-07005) 429 
Doringer, Lorraine (88-0121M) 351 
Dragt, Toni A. (86-06588 & 86-05442) 29 
Duffy, P a t r i c k (86-08009) 118 
Dumas, Marian S. (86-08169) 109 
Dunbar, A r l o W. (TP-87017) 366,491 
Dunn, Sharon M. (WCB 84-13386; CA A39337; SC S34836) 700 
Duran, Francisca A. (85-03909 & 85-06267)- 38 
Ebbert, Robert G. (87-04189) 67 
Eckstein, V i r g i l M. (86-10546) 12 
Eddy, Donn (86-11859) 524 
Edens, Glen L. (84-07667, 82-09893 etc.) 326 
Eder, Jane (WCB 85-09171; CA A42239) 259 
E l i c k e r , John T. (TP-87031) 68,413 
Ellena, Anthony D. (85-00709) 72,101 
E l l i s , Joyce A. (86-07849) 119 
Erck, Ernest F. (86-05134) 49 
Erickson, Deborah S. (86-15003) 599 
Erickson, Jessie (87-00435) 438 
Erickson, Terry J. (86-13441) 75 
Evans, Hubert E. (87-00647) 121 
Farley, Douglas L. (86-09282) 30 
Fenton, Emma J. (84-02176) 45 
Fischer, Richard (86-04217) 75 
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Fisher, Carol A. (87-15218 & 87-12543) 458,610 
Fisher, Deryl E. (83-01466) 101 
F i t z g e r a l d , Gayle L. (87-0471M) 127 
F l i c k i n g e r , Buddy A. (86-18024) 543 
F l i n t , David C. (86-08398) 558 
Foster, J e r r y F. (WCB 84-11283 e t c . ; CA A43398) 622 
Francis, J e f f r e y L. (86-12078) 561 
Frank, Leroy (88-0059M) 70 
Fromme, Cherry! Ann (WCB 85-10042; CA A42360) 255 
Gabbard, Larry R. (87-07454 & 86-13512) 414,491 
Gaines, Rodger L. (86-08172 & 86-08173) 94 
Garoutte, Howard (86-0563M) 76 
G a r r e l t s , Ralph H. (87-17585) 511 
Geddes, Donald E. (WCB 83-11452 e t c . ; CA A42025) 276 
Gentry, A l i c e M. (88-0195M) 447 
George, Dorla R. (WCB 86-00300; CA A 4 5 3 8 0 ) — — 6 3 5 
Gibson, Douglas (87-0550M) 128 
G i l b e r t , Gary L. (86-14534) 562 
Godaire, Raymond P. (86-16907) 564 
Goodenough, E l b e r t i a (88-0193M) — - - — 3 5 9 
Gordon, William C. (87-01952) 577 
G r e e n s ! i t t , Martin (WCB 82-00591; CA A41824; SC S34680) 683 
Gregory, Timothy W. (TP-87023) 45 
G r i f f i t h , Sherman V. (85-11244, 85-05496 & 85-08267) 121,610 
Grover, Barton M. (WCB 85-14800 e t c . ; CA A43932) 631 
G u i l l , Margie M. (85-09065; CA A42368; SC S34681) 688 
Gwynn, William R. (WCB 84-11354; CA A 3 8 5 3 4 ) — — 6 3 8 
Haines, Evelyn G. (87-16280) 333 
Hale, G i l b e r t T. (85-12110 & 86-15750) 513 
Halfmoon, Ramona K. (87-12383) 447 
Hamar, Sidney C. (86-17566) 334 
Hamel, Frank A. (86-14217) 418 
Hammons, Olen B. (88-0105M) 355 
Hansen, Ronald G. (WCB 83-03734 e t c . ; CA A41772) —250,472 
H a r r i s , Claude E. (87-16670) 335,611 
H a r r i s , F r a n k l i n A. (86-17125) 77 
H a r t l e y , John D. (86-17365) 327 
H a t l e l i , Bruce A. (85-02089, 85-04106 etc.) 38 
H e f f l e y , Marvin R. (87-04796) 391 
Henderson, Leonard (TP-87007) -31 
Henneberg, Walter D. (87-13896) 109,357 
Henshaw, Johnny L. (84-11637 & 84-11638) 468 
Herrod, Jeanette L. (87-08338) 368,491 
Hess, Theresa L. (86-13594) 25 
H i l l i k e r , Irene (88-0097M)-- 464 
Hinton, Gil T. (87-00414 & 86-08265) —465 
Hobkirk, E l s i e L. (87-04327) 4 
Hogan, Alva P. (86-09174) 565 
Howard, Rick W. (86-13575)- 77 
Hughes, Howard E. (WCB 84-12107; CA A39769; SC S34107) 291 
Hunsley, Harry N. (85-02203) 40 
Hunter, Gary (87-0735M) 58 
Hunter, Terry L. (84-13275; CA A39205) 659 
Hutton, Deborah A. (TP-87019) 34 
I n g a l l s , Richard R. (86-03202) 122,611 
Jackson, Robert D. (85-08850)- 51,95 
Janzen (CA A38634)— 614 
Jebens, Peter G. (86-09843)- 370 
Jenkins, Leonard V. (85-07550) 39 
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J e w e l l , Mark W. ( 8 7 - 0 2 6 1 6 ) — — 4 9 2 
Joers, Harry A. (86-16915 & 86-14634) 110,612 
Johnsen, Merlyn G. (WCB 83-06970; CA A42318)- 227,281 
Johnson, Chester (87-02828) —336 
Johnson, Diane L. (86-0320M) — 8 0 
Johnson, J u l i e E. (87-13332) 419,515 
Johnson, Matthew W. (87-14136) 393 
Johnson, Paul M. (87-09212) 532 
Johnson, Ramey S. (87-06194) 370 
Johnston, Bryan W. (86-01069) 58 
K e l l e r , Edwin L. (87-09000) 351 
Kelley, Edward J. (86-03841) 114 
K e l l y , Charla J. (87-15241) 337 
Kentner, Yvonnda M. ( 8 6 - 0 9 7 9 0 ) — — 4 3 
Kephart, Archie F. (WCB 81-0173M; CA A43061) 633 
Keuscher, Anita L. (86-06175) 398 
Kleger, John P. (87-04131) 96,345 
K l e i n , Tracy (87-0704M) 352 
Knapp, Edgar Jason (CV-87009) 433 
K r a j a c i c , Steve (WCB 84-02476; CA A37693) 632 
Krause, Joanne C. (WCB 86-05815; CA A42526) 239 
Kunkler, Donald J. (87-01470 & 8 6 - 1 6 8 5 8 ) — — 4 2 1 
Lane, Beverly (88-0221M) 466 
Lane, Forest M. (84-00603, 85-05722 & 86-03548)- 338 
L e a v i t t , Lance E. (87-18345) 393 
Legarde, A l f r e d (87-16857) 371 
Lejeune, Theodule, Jr.•(86-12737)-- 102,493 
Lenocker, Paul (87-0624M) 352 
Liacos, Leon V. (TP-87030) 102,339 
Link, Terry L. (86-01751) 17,130 
Lloyd, Harlene A. (86-05744)- 92 
Lopes, Tomas M. (86-15237) 106 
Lowery, Ronald E. (88-0070M) 94 
L u b i t z , Steven B. (TP-88005) 450 
.Luckman, Rockne (85-12369 & 86-04809) 80,130,328 
Luna, Richard A. (87-03680) 430,516 
Lund, Kathryn E. (84-13179 & 85-13116) 342 
Lyday, Ronald M. (86-06814)- 114 
M a c a i t i s , Wilma F. (87-06841) 373 
Manning, Martin (87-14815 & 87-13538) 374 
M a r t i n , Angeline C. (87-00076)- 432 
M a r t i n , Elson (88-0152M) — — 4 3 9 
Martinez, Maria (85-04637, 86-04133 & 86-05155) 59 
Martinez, Maria (87-02506, 87-01443 & 87-17747) 57 
Mathis, Jimmy (WCB 83-10182; CA A40761)- 636 
M a y f i e l d , John E. (88-0096M) 328 
McBroom, Thomas (TP-87029) 495,593 
McCoy, Steve D. (88-0125M) 329 
McDonald, Frankie L. (87-10673) 440,612 
McFarland, Mary (WCB83-06254 e t c . ; CA A40544) 236 
McGhee, William W. (87-0079M) 457 
M c G i l l , C l i n t o n S. (CA A44217) 647 
McKellips, Marcia M. (86-11056) 608 
McLain, Luther R. (88-0088M) 122 
McMillan, Ruth B. (88-0233M) — — 5 0 8 
McNaught, Carol A. (88-0134M) 353 
McRorie, Michael K. (86-09646) 516 
Mendoza, Maria C. (88-01994) 499 
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Moore, Sarnie J. (85-02704) 545 
Morgan, Michael (87-07167, 87-13050 & 87-15253)- 378 
M o r r i s , George F. (87-03440 & 87-11137) 545 
Morss, Agatha (88-0189M) 452 
Moustachetti, Marvin L. (87-04966) 106,344 
Murk, Quinn J. (88-0272M) 520 
Murphy, Robert L. (86-06489) 423,442 
Neal, Janelle I . (87-09194) 359 
Neeland, Robert S. (86-0154M, 86-0155M & 86-0156M) 52 
Neihart, Ward (WCB 85-13216; CA A42468) 628 
N e i l l , Merrick L. ( 8 7 - 1 2 5 3 5 ) — — - 4 2 5 
Nelson, A l l e n W. (86-15611 & 87-04121)- 53 
Nelson, A l l e n W. (87-0515M) -56 
Newkirk, Beverly (WCB 85-11733; CA A42695) 620 
Newman, Wayne L. (85-06437) 355 
Nicholson (CA A40516; SC S34421) 693 
N i c k l e , Penny L. (87-09156) 378,501 
Nolan, William S. (WCB 85-12463; CA A41393) 228 
O'Neil, Dan V. (87-11948) 531 
0'Riley, John B. (86-01486) -443 
Odam, Clarence W. (87-08441) 453 
Oleachea, George R. (85-05633)- 5 
Olinghouse, Barbara D. (86-01750) 20,130 
O l i v e r , Cynthia K. (87-19385) —466 
Ommert, P h i l i p M. (87-08220)- 528 
Orwick, Dale L. ( 8 6 - 1 6 0 3 1 ) — — 3 5 3 
Oseguera, A l i c i a (86-17204) 98 
Palmer (CA A40845) 644 
Payne, James L. (86-11360)- 329 
P e r i n i , Robert A. (86-05896 & 86-16035)- 395 
Peterson, Rose J. (86-12839 & 86-12003) 105 
Phibbs, Rena E. (88-0076M) 94 
P i c t h a l l , L i l l i e A. (86-07342) 12 
Piwowar, Leokadia W. (WCB 82-09391 e t c . ; CA A38112; SC S34285) 
Poole, Charles M. (86-08304) 41,85 
Powers, Vone M. (87-06413) 396 
Preston, Annette (87-13133) 589 
Priddy, Vernon (88-0258M) 508 
Queener, Mark L. (WCB 85-08542 e t c . ; CA A41210) 226 
Randall, Grace (87-0762M) 62 
Raymond, David H. (87-01143 & 87-01144)- 536 
Rendon, Simon Z. (87-03782) 425 
Reyes, Robert L. (86-08493 & 86-09981) 608 
Ridings, Ronald W. (87-12190) 502 
Ring, Abraham W. (WCB 85-03639; CA A41872) 280,547 
Rogers, Brian (87-0010M) 457 
Rosenberger, John S. (CV-88002) 575 
Rousseau, John L., Sr. (86-15587 & 86-15588) 115 
Rumpel, B i l l i e I . (85-01331) 123,612 
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Russell, Donna J. (87-05486) —568 
Salzer, Sharon K. (85-12483) 345,445 
Salzer, Sharon K. (87-06505) 347,446 
Sampson, Fred T. (87-0528M) 360 
Sather, Einar (88-0303M) 537 
Sayre, Georgeanne M. (86-12720 & 86-13024) 82 
Scarino, Mario (TP-87002; CA A45358) 655 
Scrivner, John (87-12102) 472 
Se i b e l , Buernell L. (CA A38803; SC S34101, S34152) 662 
Sexton, Joseph (87-0560M) 331 
Shea, Daniel A. (88-0036M) 82 
Shipman, O r v i l l e D. (87-0680M) 537 
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Smith, Leland (88-0308M) 473 
Smith, Leland, J r . (87-0418M) 356 
Socia, Michael (88-0145M) 380 
Spangler, Warren L. (87-0535M) 62 
Sprague, Elnora (88-0100M) 354 
Spurlock, Clara J. (WCB 85-03381; CA A43109) 261 
Staack, Doris R. (85-03614, 85-01512 & 85-01511) 65 
Stacy, Donald R. (87-10911) 43,98 
Steckmann, Ramona (86-08870) 90 
Steele, Thomas E. (86-09755) 383 
St e i n e r , Raymond (TP-87024) 381 
Stephens, Melinda J. (87-12650) 520 
Stephens, Sharon D. (86-13748) 105 
Stokes, Thomas J. (87-0754M) 83 
Stokley, Edwin R. (87-08421) 397 
Story, William G. (87-18257) 129 
S t o v a l l , Pamela R. (WCB 84-13447 e t c . ; CA A38730; SC S33962) 
S u l l i v a n , Lawrence M. (82-10103) 42 
Surprise, Richard G. (WCB 85-03495; CA A42210) 246 
Swoyer, John G. (87-03647) 606 
• Sykes, Robert F. (WCB 85-04503; CA A42587)- 274 
T a l l a r d , Charles (88-0249M) 509 
T a l l e n t , Harold D. (85-09741) 91 
Taylor, Richard F. (87-11524 & 87-14282)- 384 
T h i s s e l l , John (88-0171M) 356 
Thomas, William D. (86-12643) 547 
Thomison, P a t r i c k (88-0166M) 332 
Thompson, Ralph L. (88-0099M) 344 
Thon, Janice G. (85-00402) 606 
Thurston, Lewis (87-0686M) 456 
T r i p p , Martin E. (84-11895 e t c . ; CA A40342) 253 
Tronson, Tommy L. (87-11240) 48,83 
Turner, Harold (WCB 83-09731 e t c . ; CA A39913) 642 
Utrera, Leonila C. (WCB 85-14220; CA A42877) 230,345 
VanBlokland, P a t r i c i a M. (83-06632)— 65 
VanSanten, Karen K. (87-08817) 63 
Varner, Dwayne L. (WCB 85-12134; CA A42724) 257 
V i l a n j , Frank A. (87-12285) 427,521 
Vinyard, B e r r e l l D. (86-12091) 474 
Waggoner, Na t a l i e (88-0188M) 358 
Walker, Connie R. (87-06330) 84 
Walker, Randy B. (86-02306) 124 

-762-



CLAIMANT INDEX 1988 

Claimant (WCB Number and/or Court Number) page(s) 
Warrilow, Bryan D. (86-09029) 521,609 
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