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In an action to foreclose a mortgage, the plaintiff appeals from an order of the
Supreme Court, Kings County (Noach Dear, J.), dated January 2, 2019.  The order, insofar as
appealed from, denied those branches of the plaintiff’s motion which were for summary judgment
on the complaint insofar as asserted against the defendants Larry Humphrey and Emily James, to
strike their answer, and for an order of reference.  

ORDERED that the order is reversed insofar as appealed from, on the law, with costs,
and those branches of the plaintiff’s motion which were for summary judgment on the complaint
insofar as asserted against the defendants Larry Humphrey and Emily James, to strike their answer,
and for an order of reference are granted. 

On October 20, 2014, the plaintiff commenced this action to foreclose a mortgage
against the defendants Larry Humphrey and Emily James (hereinafter together the defendants),
among others.  The plaintiff annexed a copy of the note, which contained an endorsement in blank,
to the complaint at the time the action was commenced.  In their answer, the defendants asserted
several affirmative defenses, including lack of standing.  
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In June 2018, the plaintiff moved, among other things, for summary judgment on the
complaint insofar as asserted against the defendants, to strike their answer, and for an order of
reference.  The defendants opposed the motion, and cross-moved, inter alia, to dismiss the complaint
insofar as asserted against them on various grounds.  In an order dated January 2, 2019, the Supreme
Court, among other things, denied those branches of the plaintiff’s motion.  The plaintiff appeals.

Generally, in order to establish prima facie entitlement to judgment as a matter of law
in a foreclosure action, a plaintiff must produce the mortgage, the unpaid note, and evidence of the
default (see U.S. Bank N.A. v Mezrahi, 169 AD3d 952, 953; Deutsche Bank Natl. Trust Co. v Abdan,
131 AD3d 1001).  Where, as here, the plaintiff’s standing has been placed in issue by a defendant’s
answer, the plaintiff must prove its standing as part of its prima facie showing (see Nationstar Mtge.,
LLC v Shivers, 179 AD3d 931, 932). 

Here, the plaintiff demonstrated its standing by establishing that it annexed the subject
note, which contained an endorsement in blank, to the complaint when the action was commenced. 
Contrary to the defendants’ contention, additional evidence was not necessary to establish standing. 
In opposition to the plaintiff’s prima facie showing, the defendants failed to raise a triable issue of
fact. 

Accordingly, the Supreme Court should have granted those branches of the plaintiff’s
motion which were for summary judgment on the complaint insofar as asserted against the
defendants, to strike their answer, and for an order of reference.

DILLON, J.P., DUFFY, MALTESE and GENOVESI, JJ., concur.

ENTER: 

  Maria T. Fasulo
Clerk of the Court
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