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The Normal Rules of Business Apply to the Publishing Industry
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Benefit from Parties’ Head-to-Head Competition
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Contract Shares for Anticipated Top Sellers and Non-Anticipated Top Sellers (2019-2021)

6PX 0963
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Markets in Creative Industries
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Syufy relevant market characteristics: 
anticipated top-grossing films

Relevant product market characteristics: 
anticipated top-selling books

Frequently have larger budgets Command higher advances of $250,000

Frequently have “famous stars, 
directors, and producers”

Frequently involve franchise authors
or public figures

Frequently have larger advertising budgets 
(“national advertising support”) Frequently have larger marketing budgets

Frequently command “guaranteed rentals”
at move theatres with “longer playtimes” Frequently have bigger initial print runs

“Lucrative terms offered for the
pictures by the exhibitors”

Command higher advances $250,000+ and 
sometimes command better contract terms 

PRECEDENT: Syufy Enter. v. Am. Multicinema, Inc., 793 F.2d 990, 994 (9th Cir. 1986) 



Characteristics of Books with Higher Advances
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• Correlated with higher expected sales
> Karp Trial Tr. 458:9 – 14
> Pietsch Trial Tr. 110:19 – 111:1
> PX 0151 at slide 9

• Correlated with more marketing support
> Karp Trial Tr. 490:15 – 492:15
> Dohle Trial Tr. 843:2 – 10
> Solomon Litigation Deposition, April 28, 2022 at 31:3 – 8, 31:10 – 20, and 31:22 – 33:1
> Walsh Trial Tr. 1827:10 – 1828:18

• Correlation between initial print runs and expected sales
> Murray Trial Tr. 1373:21 – 1374:3

• Correlated with customized contract terms
> Walsh Trial Tr. 1819:25 – 1820:2
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Hypothetical Monopsonist Test (HMT) and Brown Shoe
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• HMT and Brown Shoe are two analytical approaches for defining relevant 
product market
> HMT alone is legally sufficient to define a relevant market
> Key question is reasonable interchangeability 
> The anticipated top-selling books market satisfies both the HMT and the Brown Shoe factors

• Acquisition of anticipated top-selling books passes HMT
> Self-publishing is not a reasonable substitute
> Prof. Edward Snyder concedes that the HMT is satisfied

• Brown Shoe evidence supports relevant market definition
> Relevant submarkets can exist even if only some Brown Shoe features are present

(Staples II and Swedish Match)
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Brown Shoe Practical Indicia
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2
Unique Needs

• Better ability to take risks
• Stronger marketing & 

publicity
• Larger sales forces
• Cover design 

5

3

4
Special 

Characteristics
• Award recognition
• Bestseller status

Distinct Prices
• Higher advances
• Specialized terms:

◦ “As is” delivery
◦ Guaranteed marketing 
◦ Glam budget

Price Sensitivity
• Authors don’t switch to 

low advance/high royalty 
rate offers

• Do not switch to self-
publishing

1
Industry Recognition

• Agent & editor recognition 
of anticipated top-selling 
books

• Approval level
• Lead titles



Average Marketing Spend by Advance Level

17PX 0989



Brown Shoe Practical Indicia
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Product Market: Case Law
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v
FTC v. Wilh. Wilhelmsen Holding ASA, 341 F. Supp. 3d 27, 51 – 56 (D.D.C. 2018)

• Market of customers owning fleets of 10 of more vessels of a particular type

v

v

v

v

United States v. Anthem, 236 F. Supp. 3d 171, 195 – 202 (D.D.C. 2017)
• Market of companies with 5,000 or more employees

FTC v. Staples, Inc., 190 F. Supp. 3d 100, 117 – 122 (D.D.C. 2016) (Staples II)
• Market of customers who spend $500,000 or more annually on office supplies

FTC v. Whole Foods Mkt., Inc., 548 F.3d 1028, 1037 – 1041 (D.C. Cir. 2008)
• Market of “core customers” who paid “distinct prices”

Int’l Boxing Club., 358 U.S. at F. Supp. 78, 81 (D.C.C. 1993)
• Market of premium writing implements priced between $50 and $400v

Int’l Boxing Club of New York v. United States, 348 U.S. at 242, 250 – 252 (1959)
• Market of “championship” boxing contests 

O’Bannon v. NCAA., 7 F. Supp. 3d 955, 986 (N.D. Cal. 2014), aff’d in relevant part, 802 
F.3d 1049 (9th Cir. 2015)

• Market of “elite football and basketball recruits”



Anticipated Top-Seller Market is Substantial
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• More than $1 billion contracted in 2020 

• Meaningful market: advances for top-selling 

books account for 70% of advance spending 70% of advance spending

$1 billion
2020

70%

Trial Tr. 1239:9-24 (Hill)
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Share of Purchases of Anticipated Top Sellers

22PX 0959
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U.S. Publishing Industry is an Oligopoly

23PX 0080-E

Structure: Oligopoly, in addition to PRH only 
four other major trade publishers

Bertelsmann Presentation Slides
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Establishing a Presumption Usually Determinative
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FTC v. Staples Inc.,
190 F. Supp. 3d 100 (D.D.C. 2016)

FTC v. Wilh. Wilhelmsen Holding ASA,
341 F. Supp. 3d 27 (D.D.C. 2018) 

FTC v. CCC Holdings Inc.,
605 F. Supp. 2d 26 (D.D.C. 2009)

FTC v. Sysco Corp.,
113 F. Supp. 3d 1 (D.D.C. 2015)

United States v. H&R Block, Inc.,
833 F. Supp. 2d 36 (D.D.C 2011)

FTC v. Whole Foods Mkt., Inc.,
548 F.3d 1028 (D.C. Cir. 2008)

United States v. Aetna Inc.,
240 F. Supp. 3d 1 (D.D.C. 2017)

FTC v. Tronox Ltd.,
332 F. Supp. 3d 187 (D.D.C. 2018)
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Defenses Presented by Defendants

27

Entry and 
Expansion

Illusive Bidding 
Promise

Buyer Power 
from Agents

Effects of 2013 
Penguin and 

Radom House 
Merger



Barriers to Entry and Expansion

28

Entry or expansion must be “timely, likely, and sufficient” to rebut the 
presumption of illegality 

Merger Guidelines at Section 9; Sysco, 113 F. Supp. 3d at 80; H&R Block, 833 F. Supp. 2d at 74

Multiple barriers:
• Reputation among authors

• Funding to acquire books

• Editorial and operations staff

• Supply chain relationships
(printing, distribution)



29PX 0079

No history of companies starting from 
scratch achieving profitability in 3-5 year 
time period 

PRH Presentation Slides

Not a viable option
PRH Presentation Slides



Barriers to Entry 

30PX 0080-E

Barriers to entry: High (especially reputation, 
sales)

Bertelsmann Presentation Slides



Printing Capacity

31

• Printing capacity is an issue in the publishing 
industry

• If books aren’t printed, they can’t be sold, and 
authors suffer

• Publishing companies are concerned about being 
beholden to Bertelsmann for printing



Printing Capacity

32PX 0682

[O]ur current manufacturer . . . will be selling 
its Book Trade business to Bertelsmann who 
owns Penguin Random House. We would 
not want to be 100% beholden to a 
competitor for printing.

Carolyn Reidy, late CEO of S&S



Promise Does Not Resolve Anticipated Harm

33

• Promise not a valid reason to rebut the presumption
> Unenforceable
> Revocable 
> Only applies to auctions

• PRH can side-step this “promise”
> Close, merge, and refocus imprints
> Fire editors and reduce title count

• PRH has a history of internal coordination



PRH Encourages Coordination Among its Publishing Divisions

34PX 0411 and Trial Tr. 2372:24 – 2373:1 (McIntosh)

Increased background coordination in auctions 
to leverage internal demand information better 
and avoid internal up-bidding

PRH 2018 Board of Directors Presentation



Agents Unable to Mitigate Anticompetitive Harm

35

“But as noted above, the evidence also shows that loss of one 
competitor from the four major carriers alters the RFP and 

negotiating dynamic, even with strong advocates on the other 
side. This loss of leverage undermines the defense 

contention that customers will be able to wield their seasoned 
human resource managers and consultants to counteract the 

anticompetitive effects of the merger.”
United States v. Anthem Inc., 236 F. Supp. 3d 171, 221 (D.D.C. 2017)



Advances for Anticipated Top-Sellers and Other Books After Penguin-Random House Merger
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Unilateral Price Effects from SSA and GUPPI Models

38
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US DEMONSTRATIVE 8 at slide 34 and PX 0964



Harm Is Substantial

391 Calculated using the likely merger harm after factoring for divestitures, total national broadline sales estimates, and post-divestiture baseline combined shares.  See 113 F. Supp. 3d at 53-54 & 66.

Case Harm Estimate

Penguin Random House /
Simon & Schuster

• 4% price effect for PRH authors
• 11.5% price effect for S&S authors

U.S. v. H&R Block, Inc.,
833 F. Supp. 2d 36, 87 (D.D.C. 2011)

• 2.2-2.5% price effect for the
acquirer’s customers

• 10.5-12.2% price effect for the
acquired’s customers

FTC v. Sysco Corp.,
113 F. Supp. 3d 1, 66 (D.D.C. 2015)

• 3-4% market-wide price effect 
• 4.2-4.5% price effect for the

parties’ customers1

FTC v. Hackensack Meridian Health, Inc.,
2021 WL 4145062, *22 n.26 (D.N.J. 2021),
aff’d 30 F.4th 160 (3d Cir. 2022)

• 5.7% price effect for the merging
parties’ patients
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