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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Parts 303, 333, and 390
RIN 3064—-AE23

Transferred OTS Regulations
Regarding Fiduciary Powers of State
Savings Associations and Consent
Requirements for the Exercise of Trust
Powers

AGENCY: Federal Deposit Insurance
Corporation.

ACTION: Final rule.

SUMMARY: The Federal Deposit
Insurance Corporation (FDIC) is
adopting a final rule to rescind and
remove regulations entitled Fiduciary
Powers of State Savings Associations,
from the Code of Federal Regulations,
and to amend current FDIC regulations
regarding consent to exercise trust
powers to reflect the applicability of
these parts to both State savings
associations and State nonmember
banks.

DATES: The final rule is effective January
1, 2019.

FOR FURTHER INFORMATION CONTACT:
Michael W. Orange, Senior Examination
Specialist-Trust, Division of Risk
Management and Supervision, 678—
916—2289, morange@fdic.gov; Karen ]J.
Currie, Senior Examination Specialist,
Division of Risk Management and
Supervision, 202—-898-3981, kcurrie@
fdic.gov; Annmarie Boyd, Counsel,
Legal Division, 202—-898-3714, aboyd@
fdic.gov; or Alexander S. Bonander,
Attorney, Legal Division, 202—-898—
3621, abonander@fdic.gov; Federal
Deposit Insurance Corporation, 550 17th
Street NW, Washington, DC 20429.

SUPPLEMENTARY INFORMATION:

I. Background

The Dodd-Frank Act provided for a
substantial reorganization of the
regulation of State and Federal savings
associations and their holding

companies.! Beginning July 21, 2011,
the transfer date established by section
311 of the Dodd-Frank Act, 12 U.S.C.
5411, the powers, duties, and functions
formerly performed by the Office of
Thrift Supervision (OTS) were divided
between the FDIC, as to State savings
associations, the Office of the
Comptroller of the Currency (OCC), as to
Federal savings associations, and the
Board of Governors of the Federal
Reserve System, as to savings and loan
holding companies. Section 316(b) of
the Dodd-Frank Act, 12 U.S.C. 5414(b),
provides the manner of treatment for all
orders, resolutions, determinations,
regulations, and advisory materials, that
were issued, made, prescribed, or
allowed to become effective by the OTS.
The section provides that, if such
regulatory issuances were in effect on
the day before the transfer date, they
continue to be in effect and are
enforceable by or against the
appropriate successor agency until they
are modified, terminated, set aside, or
superseded in accordance with
applicable law by such successor
agency, by any court of competent
jurisdiction, or by operation of law.

Section 316(c) of the Dodd-Frank Act,
12 U.S.C. 5414(c), further directed the
FDIC and OCC to consult with one
another and to publish a list of the
continued OTS regulations that would
be enforced by each agency. On June 14,
2011, the FDIC’s Board of Directors
approved a “List of OTS Regulations to
be enforced by the OCC and the FDIC
Pursuant to the Dodd-Frank Wall Street
Reform and Consumer Protection Act.”
This list was published by the FDIC and
the OCC as a Joint Notice in the Federal
Register on July 6, 2011.2

Although section 312(b)(2)(B)(i)(II) of
the Dodd-Frank Act, 12 U.S.C.
5412(b)(2)(B)(i)(II), granted the OCC
rulemaking authority relating to both
State and Federal savings associations,
nothing in the Dodd-Frank Act affected
the FDIC’s existing authority to issue
regulations under the Federal Deposit
Insurance Act (FDI Act) and other laws
as the “appropriate Federal banking
agency” or under similar statutory
terminology. Section 312(c) of the Dodd-
Frank Act, 12 U.S.C. 5412(c), amended
the definition of “appropriate Federal

1Dodd-Frank Wall Street Reform and Consumer
Protection Act, Public Law 111-203, 124 Stat. 1376
(2010) (12 U.S.C. 5301 et seq.).

276 FR 39247 (July 6, 2011).

banking agency” contained in section
3(q) of the FDI Act, 12 U.S.C. 1813(q),
to add State savings associations to the
list of entities for which the FDIC is
designated as the “appropriate Federal
banking agency.” As a result, when the
FDIC acts as the designated
“appropriate Federal banking agency”
for State savings associations and State
nonmember banks, as it does here, the
FDIC is authorized to issue, modify, and
rescind regulations involving such
institutions.

On June 14, 2011, pursuant to this
authority, the FDIC’s Board of Directors
reissued and redesignated certain
transferred regulations of the former
OTS as FDIC regulations. When these
transferred OTS regulations were
published as new FDIC regulations in
the Federal Register on August 5, 2011,3
the FDIC specifically noted that it
would evaluate the transferred OTS
regulations and might later incorporate
them into other FDIC rules, amend
them, or rescind them, as appropriate.

II. Part 390 Subpart J: Fiduciary Powers
of State Savings Associations

The OTS regulation formerly found at
12 CFR 550.10(b)(1), which covered the
fiduciary powers (also known as trust
powers) of State savings associations,
was transferred to the FDIC with only
nominal changes and is now found in
the FDIC’s rules at 12 CFR part 390,
subpart J (Subpart J). Subpart J provides
that a State savings association must
conduct its fiduciary operations in
accordance with applicable State law
and must exercise its fiduciary powers
in a safe and sound manner.

II1. State Nonmember Banks and Trust
Powers

Unlike the explicit requirement
applicable to State savings associations
in Subpart J, there is no express rule
requiring State nonmember banks to
conduct fiduciary operations in
accordance with applicable State law
and to exercise their fiduciary powers in
a safe and sound manner. However, the
FDIC has long recognized that State
nonmember banks, like State savings
associations, must comply with State
law when exercising trust or fiduciary
powers. This reflects a widely

376 FR 47652 (Aug. 5, 2011).
4FDIC Trust Examination Manual, http://
www.fdic.gov/regulations/examinations/
Continued
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understood industry principle that the
trust powers of State chartered
institutions are granted under State law
and are primarily administered by the
State chartering authority.>

State nonmember banks are generally
required to file an application for
consent to exercise trust powers.®
Therefore, if a State nonmember bank
seeks to change the nature of its current
business to include trust activities,
section 333.2 requires the bank to obtain
the FDIC’s prior written consent.” Under
section 333.101(b), however, prior
written consent is not required when a
State nonmember bank seeks to act as
trustee or custodian of certain qualified
retirement, education, and health
savings accounts, or other similar
accounts in which the bank’s duties are
essentially custodial or ministerial in
nature and the acceptance of such
accounts without trust powers is not
contrary to applicable State law.8

Section 303.242 contains application
procedures that a State nonmember
bank must follow to obtain the FDIC’s
prior written consent before engaging in
trust activities.? Prior to granting such
consent, the FDIC considers whether the
bank will conduct trust operations in a
safe and sound manner, consistent with
State law.

IV. The Proposed Rule

On April 10, 2018, the FDIC issued a
Notice of Proposed Rulemaking (NPR or
Proposed Rule) entitled Transferred

trustmanual/section_10/section_x.htmI#B1. (The
trust powers of State nonmember banks are granted
under State law and the administration of trust
powers primarily rests with the State as a State
nonmember bank’s chartering authority.).

51d.

6 Banks granted trust powers by statute or charter
prior to December 1, 1950, are considered
grandfathered from the requirement to obtain
consent to exercise trust powers. See 12 CFR
303.242(a).

7 A State nonmember bank is required to obtain
the FDIC’s prior written consent before changing its
general character or type of business. 12 CFR 333.2.

8 These accounts include Individual Retirement
Accounts (IRAs), Self-Employed Retirement Plans,
Roth IRAs, Coverdell Education Savings Accounts,
Health Savings Accounts, and other accounts in
which: (1) The bank’s duties are essentially
custodial or ministerial in nature; (2) the bank is
required to invest the funds from such plans only
in its own time or savings deposits or in any other
assets at the direction of the customer; and (3) the
bank’s acceptance of such accounts without trust
powers is not contrary to applicable State law. See
12 CFR 333.101(b).

9 State nonmember banks must file an application
to obtain the FDIC’s prior written consent to
exercise trust powers unless: (1) The bank received
authority to exercise trust powers by its chartering
authority prior to December 1, 1950; or (2) the
insured depository institution continues to conduct
trust activities pursuant to the authority granted to
it by its chartering authority subsequent to a charter
conversion or withdrawal from membership in the
Federal Reserve System. 12 CFR 303.242(a).

OTS Regulations Regarding Fiduciary
Powers of State Savings Associations
and Consent Requirements for the
Exercise of Trust Powers.1© The NPR
proposed to: (1) Rescind Subpart J in its
entirety; (2) add a new section 333.3
explicitly providing that State savings
associations and State nonmember
banks must obtain the FDIC’s prior
written consent before exercising trust
powers by following the procedures
contained in section 303.242; (3) revise
section 333.101 to provide that State
savings associations, as well as State
nonmember banks, are not considered to
be exercising trust powers when acting
as trustees or custodians for certain
qualified retirement, education, and
health savings accounts, or other similar
accounts in which the bank’s duties are
essentially custodial or ministerial in
nature and the acceptance of such
accounts without trust powers is not
contrary to applicable State law; and (4)
revise section 303.242 to make its
application procedures applicable to
both State savings associations and State
nonmember banks and incorporate a
listing of documents required to be
submitted with the application for
consent to exercise trust powers.

V. Comments

The FDIC issued the NPR with a 60-
day comment period that closed on June
11, 2018. The FDIC requested comments
on all aspects of the Proposed Rule,
including whether Subpart ] should be
retained and what positive or negative
impacts could result from the proposed
revisions to parts 333 and 303,
including the impact on State savings
associations not currently exercising
trust powers that would need to obtain
FDIC consent if they chose to do so in
the future. The FDIC received no
comments on the Proposed Rule.
Accordingly, the FDIC is adopting the
Proposed Rule largely as proposed, but
without incorporating the listing of
documents in section 303.242. As
discussed further below, this change is
intended to avoid unnecessary
duplication or confusion with the
existing application form and further
regulatory revisions in the event of any
future changes to the documentation
listed on the form.

VI. Explanation of the Final Rule

As discussed in the NPR, the FDIC
concluded that the rescission of Subpart
J would streamline the FDIC rules and
regulations, and no comments were
received on this issue. Therefore, the
final rule removes and rescinds 12 CFR
part 390, subpart J in its entirety.

1083 FR 15327 (Apr. 10, 2018).

The final rule adds a new section
333.3, unchanged from the NPR,
explicitly requiring State savings
associations and State nonmember
banks to obtain the FDIC’s prior written
consent before exercising trust powers.
For State nonmember banks, section
333.3 makes explicit the FDIC’s existing
requirement that State nonmember
banks receive the FDIC’s consent before
initially exercising trust powers, as such
an action would constitute a change in
the bank’s general character or business
under 12 CFR 333.2. For State savings
associations, Section 333.3 adds a new
requirement to obtain the FDIC’s prior
written consent should they choose in
the future to exercise trust powers
granted by their State chartering
authorities. In effect, section 333.3
makes the requirement to file an
application consistent for both State
savings associations and State
nonmember banks.

The final rule, like the NPR, also
revises section 333.101(b) to permit both
State savings associations and State
nonmember banks to act as custodians
for qualifying retirement, education, and
health savings accounts, or other similar
accounts without being deemed to
exercise trust powers, and therefore
without obtaining the FDIC’s prior
written consent.

The final rule, like the NPR, makes
the application procedures in section
303.242 applicable to both State savings
associations and State nonmember
banks. Accordingly, under section
303.242(a) of the final rule, neither State
savings associations nor State
nonmember banks are required to
receive the FDIC’s prior written consent
to exercise trust powers when: (1) The
institution received authority to exercise
trust powers from its chartering
authority prior to December 1, 1950; or
(2) the institution continues to conduct
trust activities pursuant to authority
granted by its chartering authority
subsequent to a charter conversion or
withdrawal from membership in the
Federal Reserve System. The NPR
originally proposed to amend section
303.242 (c) to list specific documents
typically filed as part of an application
to exercise trust powers.1! Upon further
consideration, the FDIC determined not
to list these items in the final rule in
order to avoid duplication with the
items already listed in the instructions
on the existing application form for
consent to exercise trust powers and the
need for additional, corresponding
changes to section 303.242(c) to reflect
any future updates to the existing

1183 FR 15327, 15320.
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form.12 Accordingly, the final rule does
not change section 303.242(c), which
continues to provide that the required
filing shall consist of the completed
application form.13

VII. Regulatory Process
A. The Paperwork Reduction Act

Certain provisions of the final rule
contain “collection of information”
requirements within the meaning of the
Paperwork Reduction Act (PRA) of
1995, codified at 44 U.S.C. 3501-3521.
In accordance with the PRA, the FDIC
may not conduct or sponsor, and the
respondent is not required to respond
to, an information collection unless it
displays a currently valid Office of
Management and Budget (OMB) control
number. The OMB control number for
this collection of information is 3064—
0025.14 As required by the PRA and
OMB implementing regulations (5 CFR
part 1320), when the NPR was

published, the FDIC submitted the
information collection requirements
contained in this final rulemaking to
OMB for review and approval. OMB
filed its Notice of Action preapproving
this submission on May 16, 2018.

The final rule, like the NPR, would
rescind and remove Part 390, Subpart J
from Title 12 of the Code of Federal
Regulations, amend Parts 303 and 333 to
clarify the existing consent
requirements for State nonmember
banks, and incorporate references to
State savings associations into those
parts. These changes would not add
additional burden to the FDIC’s current
information collection under OMB
control number 3064-0025, Application
for Consent to Exercise Trust Powers.
However, the revision of Parts 303 and
333 to include State savings associations
as potential filers would add additional
burden to the FDIC’s current
information collection under OMB
control number 3064—0025, as State

savings associations would be required
to complete the designated application
and submit required documentation to
comply with Parts 303 and 333.
Currently, there are a total of forty one
State savings associations. There is only
one State savings association currently
exercising trust powers, so there are
forty State savings associations that
would potentially need to seek the
FDIC’s consent pursuant to the
proposed revisions to Parts 303 and 333
before exercising trust powers.15

In the NPR, the FDIC proposed to
revise this information collection as
follows:

Title: Application for Consent to
Exercise Trust Powers.

OMB Number: 3064-0025.

Form Number: FDIC 6200/09.

Affected Public: Insured State
nonmember banks and insured State
savings associations wishing to exercise
trust powers.

Estimated Estimated Tgtsatilrﬁgtrgéal
Type of burden number of hours per Frequency of response burden
respondents response (hours)
Eligible depository institutions | Reporting ........ccoccevvcveeiineenn. 9 8 | On Occasion ......cccceveeeveeenns 72
Not-eligible depository institu- | Reporting ........c.cccceeiieninnen. 4 24 | On Occasion .......cccccereeeenns 96
tions.
TOtAIS oo | e 13 | oo | e 168

The FDIC did not receive any
comments on its proposed revisions to
this information collection.
Accordingly, the information collection
revisions are adopted as proposed in the
NPR and replicated in the chart above.

B. The Regulatory Flexibility Act

The Regulatory Flexibility Act
(RFA) 16 requires that, in connection
with a final rulemaking, an agency
prepare and make available for public
comment a final regulatory flexibility
analysis that describes the impact of the
proposed rule on small entities (defined
in regulations promulgated by the
United States Small Business
Administration to include banking
organizations with total assets of less
than or equal to $550 million). However,
a regulatory flexibility analysis is not
required if the agency certifies that the
rule will not have a significant
economic impact on a substantial
number of small entities and publishes
its certification and a short explanatory

12FDIC, Application for Consent to Exercise Trust
Powers, https://www.fdic.gov/formsdocuments/
6200-09.pdf.

1312 CFR 303.242(c).

14 The information collection for Application for
Consent to Exercise Trust Powers, OMB No. 3064—

statement in the Federal Register
together with the rule.1” As discussed
above and in the NPR, the FDIC has
authority to issue, modify and rescind
regulations as the appropriate Federal
banking agency for State savings
associations and State nonmember
banks. In addition to the approach taken
in the NPR and final rule, the FDIC also
considered the alternative of
maintaining the status quo, which
would have retained the separate
regulatory regimes for State savings
associations and State non-member
banks.

The final rule amends part 333 to
state that both State savings associations
and State nonmember banks seeking to
exercise trust powers must obtain FDIC
consent. The final rule is not expected
to impact State nonmember banks, as it
results in no substantive changes for
those institutions. Prior to the final rule,
State nonmember banks were subject to
the longstanding interpretation that the

0025, was renewed by OMB on August 30, 2017,
and now expires on August 31, 2020.

15 Call Report Data, June 2018.

165 U.S.C. 601 et seq.

initial exercise of trust powers granted
by a chartering authority constituted a
change in the character of the bank’s
business under 12 CFR 333.2, and
thereby required the FDIC’s prior
written approval. The final rule clarifies
this issue by explicitly stating the
longstanding requirement that State
nonmember banks obtain the FDIC’s
prior written approval before exercising
trust powers for the first time.

As discussed above, the revisions to
part 333 require a filing by those State
savings associations that seek to
exercise trust powers in the future.
However, a State savings association’s
application for the FDIC’s consent to
exercise trust powers would be a one-
time process that is not anticipated to
create a significant economic impact.
The information requested on the
application form would require a State
savings association to identify the type
of trust power it seeks to exercise and
to provide documentation that includes

17 The FDIC supervises 3,675institutions, of
which 2,850 are “small entities” according to the
terms of RFA. There are 2,832 small state non-
member banks and 38 small state savings
associations. See Gall Report Data, June 2018.
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proof of the adoption of the FDIC’s
Statement of Principles of Trust
Department Management, identification
of the applicable trust officer, trust
committee, trust counsel, servicing
arrangements, proof of the requisite
approvals by the appropriate State
authority, a projection of the proposed
trust activity’s three-year performance,
and a statement of its impact on the
applicant.18

Based on the FDIC’s supervisory
experience, most of the documentation
required, such as State approval,
servicing arrangements, and designation
of personnel to serve as appropriate
trust counsel, trust officer, and trust
committee directors, is based on
information and resources that a State
savings association applicant would
already possess or have to establish in
order to exercise trust powers,
regardless of whether it seeks the FDIC’s
prior written consent. Submitting
existing information is not expected to
create significant, additional expenses
for a State savings association seeking
the FDIC’s prior written consent to
exercise trust powers. The FDIC
estimates that it will receive relatively
few applications, given the small overall
number of State savings associations
(40) that would be affected by the rule
if they sought to exercise trust powers.
In addition, no comments were received
pertaining to the RFA discussion in the
NPR.

For these reasons, the FDIC certifies
that the final rule would not have a
significant economic impact on a
substantial number of small entities,
within the meaning of those terms as
used in the RFA. Accordingly, a
regulatory flexibility analysis is not
required.

C. Small Business Regulatory
Enforcement Fairness Act

The OMB has determined that the
final rule is not a “major rule” within
the meaning of the Small Business
Regulatory Enforcement Fairness Act of
1996 (SBREFA).19 As required by
SBREFA, the FDIC will submit the final
rule and other appropriate reports to
Congress and the Government
Accountability Office for review.

D. Plain Language

Section 722 of the Gramm-Leach-
Bliley Act 20 requires each Federal
banking agency to use plain language in
all of its proposed and final rules
published after January 1, 2000. In the

18 FDIC 6200/09 (10-05).

195 U.S.C. 801 et seq.

20 Public Law 106-102, section 722, 113 Stat.
1338, 1471 (1999).

NPR, the FDIC invited comments on
whether the Proposed Rule was clearly
stated and effectively organized, and
how the FDIC might make it easier to
understand. Although no comments
were received, the FDIC has sought to
present the final rule in a simple and
straightforward manner.

E. Riegle Community Development and
Regulatory Improvement Act of 1994

Pursuant to section 302(a) of the
Riegle Community Development and
Regulatory Improvement Act
(RCDRIA),21 in determining the effective
date and administrative compliance
requirements for a new regulation that
imposes additional reporting,
disclosure, or other requirements on
insured depository institutions, each
Federal banking agency must consider,
consistent with principles of safety and
soundness and the public interest, any
administrative burdens that such
regulations would place on depository
institutions, including small depository
institutions, and customers of
depository institutions, as well as the
benefits of such regulations. In addition,
section 302(b) of RCDRIA requires new
regulations and amendments to
regulations that impose additional
reporting, disclosure, or other new
requirements on insured depository
institutions generally to take effect on
the first day of a calendar quarter that
begins on or after the date on which the
regulations are published in final
form.22

In accordance with these provisions,
the FDIC considered any administrative
burdens, as well as benefits, that the
final rule would place on depository
institutions and their customers in
determining the effective date and
administrative compliance requirements
of the final rule. The final rule imposes
a new requirement on State savings
associations to obtain the FDIC’s
consent before exercising trust powers
granted by State chartering authorities
and, in accordance with RCDRIA and
the Administrative Procedure Act,23
will be effective no earlier than the first
day of the calendar quarter that is at
least 30 days following the date on
which the final rule is published in the
Federal Register. However, as discussed
above, the application primarily
requires submission of pre-existing
documentation and is not expected to be
burdensome for depository institutions
or their customers. The final rule also
provides greater clarity to FDIC-
supervised institutions and results in

2112 U.S.C. 4802(a).
2212 U.S.C. 4802.
235 U.S.C. 553(d).

greater consistency in the application
process.

F. The Economic Growth and Regulatory
Paperwork Reduction Act

Under section 2222 of the Economic
Growth and Regulatory Paperwork
Reduction Act of 1996 (EGRPRA), the
FDIC is required to review all of its
regulations at least once every ten years
in order to identify any outdated or
otherwise unnecessary regulations
imposed on insured institutions.24 The
FDIC, along with the other Federal
banking agencies, submitted a Joint
Report to Congress on March 21, 2017
(EGRPRA Report), discussing how the
review was conducted, what has been
done to date to address regulatory
burden, and further measures to address
issues identified during the review
process. As noted in the EGRPRA
Report, the FDIC is continuing to
streamline and clarify its regulations
through the OTS rule integration
process. By removing outdated or
unnecessary regulations, such as
Subpart J, and amending Parts 303 and
333, this rule complements other
actions the FDIC has taken, separately
and with the other Federal banking
agencies, to further the EGRPRA
mandate.

List of Subjects
12 CFR Part 303

Administrative practice and
procedure, Bank deposit insurance,
Banks, banking, Reporting and
recordkeeping requirements, Savings
associations, Trusts and trustees.

12 CFR Part 333

Banks, banking, Corporate powers,
Savings associations, Trusts and
trustees.

12 CFR Part 390

Administrative practice and
procedure, Advertising, Aged, Civil
rights, Conflict of interests, Credit,
Crime, Equal employment opportunity,
Fair housing, Government employees,
Individuals with disabilities, Reporting
and recordkeeping requirements,
Savings associations.

Authority and Issuance

For the reasons stated in the
preamble, the Federal Deposit Insurance
Corporation amends 12 CFR parts 308,
333, and 390 as follows:

PART 303—FILING PROCEDURES

m 1. The authority citation for part 303
is revised to read as follows:

24Public Law 104-208, 110 Stat. 3009 (1996).
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Authority: 12 U.S.C. 378, 1464, 1813, 1815,
1817, 1818, 1819(a) (Seventh and Tenth),
1820, 1823, 1828, 1831a, 1831e, 18310,
1831p-1, 1831w, 1835a, 1843(1), 3104, 3105,
3108, 3207, 5414, 5415 and 15 U.S.C. 1601—
1607.

m 2. Revise § 303.242 to read as follows:

§303.242 Exercise of trust powers.

(a) Scope. This section contains the
procedures to be followed by a State
nonmember bank or State savings
association that seeks to obtain the
FDIC’s prior written consent to exercise
trust powers. The FDIC’s prior written
consent to exercise trust powers is not
required in the following circumstances:

(1) Where a State nonmember bank or
State savings association received
authority to exercise trust powers from
its chartering authority prior to
December 1, 1950; or

(2) Where the institution continues to
conduct trust activities pursuant to
authority granted by its chartering
authority subsequent to a charter
conversion or withdrawal from
membership in the Federal Reserve
System.

(b) Where to file. Applicants shall
submit to the appropriate FDIC office a
completed form, “Application for
Consent to Exercise Trust Powers.” This
form may be obtained from any FDIC
regional director.

(c) Content of filing. The filing shall
consist of the completed trust
application form.

(d) Additional information. The FDIC
may request additional information at
any time during processing of the filing.

(e) Expedited processing for eligible
depository institutions. An application
filed under this section by an eligible
depository institution as defined in
§ 303.2(r) will be acknowledged in
writing by the FDIC and will receive
expedited processing, unless the
applicant is notified in writing to the
contrary and provided with the basis for
that decision. The FDIC may remove an
application from expedited processing
for any of the reasons set forth in
§303.11(c)(2.). Absent such removal, an
application processed under expedited
procedures will be deemed approved 30
days after the FDIC’s receipt of a
substantially complete application.

(f) Standard processing. For those
applications that are not processed
pursuant to the expedited procedures,
the FDIC will provide the applicant
with written notification of the final
action when the decision is rendered.

PART 333—EXTENSION OF
CORPORATE POWERS

m 3. The authority citation for part 333
is revised to read as follows:

Authority: 12 U.S.C. 1816; 1817(i); 1818;
1819(a) (“Seventh”, “Eighth”, and “Tenth”),
1828, 1828(m), 1831p—1(c), 5414 and 5415.

m 4. Add § 333.3 toread as follows:

§333.3 Consent required for exercise of
trust powers.

Except as provided in 12 CFR
303.242(a), a State nonmember bank or
State savings association seeking to
exercise trust powers must obtain prior
written consent from the FDIC.
Procedures for obtaining the FDIC’s
prior written consent are set forth in 12
CFR 303.242.

m 5. Revise § 333.101(b) to read as
follows:

§333.101 Prior consent not required.
* * * * *

(b) An insured State nonmember bank
or State savings association, not
exercising trust powers, may act as
trustee or custodian of Individual
Retirement Accounts established
pursuant to the Employee Retirement
Income Security Act of 1974 (26 U.S.C.
408), Self-Employed Retirement Plans
established pursuant to the Self-
Employed Individuals Retirement Act of
1962 (26 U.S.C. 401), Roth Individual
Retirement Accounts and Coverdell
Education Savings Accounts established
pursuant to the Taxpayer Relief Act of
1997 (26 U.S.C. 408A and 530
respectively), Health Savings Accounts
established pursuant to the Medicare
Prescription Drug Improvement and
Modernization Act of 2003 (26 U.S.C.
223), and other similar accounts without
the prior written consent of the
Corporation provided:

(1) The bank’s or savings association’s
duties as trustee or custodian are
essentially custodial or ministerial in
nature,

(2) The bank or savings association is
required to invest the funds from such
plans only

(i) In its own time or savings deposits,
or

(ii) In any other assets at the direction
of the customer, provided the bank or
savings association does not exercise
any investment discretion or provide
any investment advice with respect to
such account assets, and

(3) The bank’s or savings association’s
acceptance of such accounts without
trust powers is not contrary to
applicable State law.

PART 390—REGULATIONS
TRANSFERRED FROM THE OFFICE OF
THRIFT SUPERVISION

m 6. The authority citation for part 390
is revised to read as follows:

Authority: 12 U.S.C. 1819.

Subpart J—[Removed and reserved]

m 7. Remove and reserve subpart J,
consisting of § 390.190.

Dated at Washington, DC, on November 20,
2018.

By order of the Board of Directors.
Federal Deposit Insurance Corporation.
Robert E. Feldman,
Executive Secretary.
[FR Doc. 2018-25659 Filed 11-23—18; 8:45 am]
BILLING CODE 6714-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2018-0582; Product
Identifier 2018—-NM—-085-AD; Amendment
39-19503; AD 93-14-19R1]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule; removal.

SUMMARY: We are removing
Airworthiness Directive (AD) 93—-14-19,
which applied to certain The Boeing
Company Model 767-200 and —300
series airplanes. AD 93-14—19 required
inspections for disbonding of the
trailing edge wedge of the leading edge
slat; and repair, if necessary. We issued
AD 93-14-19 to prevent the loss of a
trailing edge wedge, which could result
in reduced maneuver margins, reduced
speed margins to stall, and unexpected
roll before stall warning, all of which
would adversely affect the
controllability of the airplane. Since we
issued AD 93-14-19, an updated
stability and control analysis showed
that the worst-case scenario of a trailing
edge wedge disbond in-flight would not
adversely affect the controllability of the
airplane. Accordingly, AD 93-14-19 is
removed.

DATES: This AD becomes effective
November 26, 2018.

ADDRESSES:
Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2018-
0582; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this AD, the
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regulatory evaluation, any comments
received, and other information. The
address for Docket Operations
(telephone 800-647-5527) is U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE, Washington, DC
20590.

FOR FURTHER INFORMATION CONTACT:
Wayne Lockett, Aerospace Engineer,
Airframe Section, FAA, Seattle ACO
Branch, 2200 South 216th St., Des
Moines, WA 98198; phone and fax: 206—
231-3524; email: wayne.lockett@
faa.gov.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by removing AD 93-14-19,
Amendment 39-8644 (58 FR 41177,
August 3, 1993) (“AD 93-14-19”). AD
93-14-19 applied to certain The Boeing
Company Model 767—200 and —300
series airplanes. The NPRM published
in the Federal Register on July 17, 2018
(83 FR 33162) (“the NPRM”). The
NPRM was prompted by an updated
stability and control analysis that
showed the worst-case scenario of a
trailing edge wedge disbond in-flight
would not adversely affect the
controllability of the airplane. The
NPRM proposed to remove AD 93—-14—
19. We are issuing this AD to remove
AD 93-14-19.

Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comments
received on the NPRM and the FAA’s
response to each comment.

Support for the NPRM

Boeing and Delta Air Lines (DAL)
stated their support for the proposed
AD. United Airlines stated that it has no
objection to the proposed rule.

Request to Withdraw the NPRM

Airline Pilots Association,
International (ALPA) stated that it
opposes the rescission of AD 93-14-19
because the FAA continues to issue
similar ADs effective to other airplanes.
ALPA also noted that the required
actions of AD 93—-14-19 are relatively
low cost.

From these statements, we infer that
ALPA was requesting that we withdraw
the NPRM. We do not agree with the
commenter’s request. Updated stability
and control data for the affected
airplanes shows that damage and
disbonding of the leading edge slat

wedge is insufficient to be considered
an airplane-level safety item. The
updated data shows that there is
sufficient lateral control up to stick
shaker to counter any rolling moment
caused by a missing or damaged slat
wedge. Therefore, we have not changed
this AD in this regard.

Request to Rescind Similar AD on
another Airplane Model

DAL asked if AD 2017-22-12,
Amendment 39-19092 (82 FR 55027,
November 20, 2017) (“AD 2017-22—
12”’), would also be considered for
rescission. DAL reasoned that AD 2017—
22-12 required, among other things,
inspection of the same structure (the
trailing edge slat wedge of the leading
edge slats) on The Boeing Company
Model 757 series airplanes for the same
reason (disbonding of slats) as AD 93—
14-19.

We agree to clarify. We do not find it
appropriate to rescind AD 2017-22—12
at this time. The flight characteristics of
The Boeing Company Model 757 series
airplanes are different than the flight
characteristics of The Boeing Company
Model 767 series airplanes, and the
stability and control analysis of the one
model does not transfer to the other
model. However, if new data indicates
that the identified unsafe condition no
longer exists on Model 757 airplanes,
we might consider additional
rulemaking at that time. We have not
changed this AD in this regard.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting this AD
as proposed except for minor editorial
changes. We have determined that these
minor changes:

e Are consistent with the intent that
was proposed in the NPRM for
addressing the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in

air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority.
This AD is issued in accordance with
authority delegated by the Executive
Director, Aircraft Certification Service,
as authorized by FAA Order 8000.51C.
In accordance with that order, issuance
of ADs is normally a function of the
Compliance and Airworthiness
Division, but during this transition
period, the Executive Director has
delegated the authority to issue ADs
applicable to transport category
airplanes and associated appliances to
the Director of the System Oversight
Division.
Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Airworthiness Directive (AD)
93-14-19, Amendment 39-8644 (58 FR
41177, August 3, 1993), and adding the
following new AD:
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93-14-19R1 The Boeing Company:
Amendment 39-19503; Docket No.
FAA-2018-0582; Product Identifier
2018—-NM—-085—AD.

(a) Effective Date

This AD becomes effective November 26,
2018.
(b) Affected AD

This AD removes AD 93—-14-19,
Amendment 39-8644 (58 FR 41177, August
3, 1993).

(c) Applicability

This action applies to The Boeing
Company Model 767 series airplanes,
certificated in any category, line numbers 1
through 488 inclusive.

(d) Subject

Air Transport Association (ATA) of
America Code 57, Wings.
(e) Related Information

For more information about this AD,
contact Wayne Lockett, Aerospace Engineer,
Airframe Section, FAA, Seattle ACO Branch,
2200 South 216th St., Des Moines, WA
98198; phone and fax: 206—231-3524; email:
wayne.lockett@faa.gov.

Issued in Des Moines, Washington, on
November 8, 2018.
Chris Spangenberg,

Acting Director, System Oversight Division,
Aircraft Certification Service.

[FR Doc. 2018-25494 Filed 11-23-18; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2018-0744; Airspace
Docket No. 18—-AS0-14]

RIN 2120-AA66

Establishment of Class E Airspace,
and Amendment of Class D Airspace
and Class E Airspace; Dothan, AL

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action establishes Class
E surface airspace at Dothan Regional
Airport, Dothan, AL. The Class E surface
airspace is established for the safety of
aircraft landing and departing the
airport when the air traffic control tower
is closed. Also, this action amends Class
D airspace by updating the airport’s
name and geographic coordinates, as
well as replacing the outdated term
‘Airport/Facility Directory’ with ‘Chart
Supplement’. Additionally, the
geographic coordinates of the airport
and Wiregrass VORTAC are adjusted in
the associated Class E airspace to match

the FAA’s aeronautical database; as well
as removing the part-time status of the
airspace for Class E airspace designated
as an extension to a Class D surface area.
Controlled airspace is necessary for the
safety and management of instrument
flight rules (IFR) operations at this
airport.

DATES: Effective 0901 UTC, January 3,
2019. The Director of the Federal
Register approves this incorporation by
reference action under Title 1 Code of
Federal Regulations part 51, subject to
the annual revision of FAA Order
7400.11 and publication of conforming
amendments.

ADDRESSES: FAA Order 7400.11C,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed on line at http://
www.faa.gov/air_traffic/publications/.
For further information, you can contact
the Airspace Policy Group, Federal
Aviation Administration, 800
Independence Avenue SW, Washington,
DC 20591; telephone: (202) 267-8783.
The Order is also available for
inspection at the National Archives and
Records Administration (NARA). For
information on the availability of FAA
Order 7400.11C at NARA, call (202)
741-6030, or go to https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

FOR FURTHER INFORMATION CONTACT: John
Fornito, Operations Support Group,
Eastern Service Center, Federal Aviation
Administration, 1701 Columbia Ave,
College Park, GA 30337; telephone (404)
305-6364.

SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it establishes
Class E surface airspace and amends
Class D airspace and Class E airspace at
Dothan Regional Airport, Dothan, AL, to
support IFR operations at this airport.

History

The FAA published a notice of
proposed rulemaking in the Federal
Register (83 FR 47581, September 20,
2018) for Docket No. FAA—2018—-0744 to
establish Class E surface airspace, and
amend Class D airspace, Class E
airspace designated as an extension to a
Class D surface area, and Class E
airspace extending upward from 700
feet above the surface at Dothan
Regional Airport, Dothan, AL. Interested
parties were invited to participate in
this rulemaking effort by submitting
written comments on the proposal to the
FAA. No comments were received.

Class D and Class E airspace
designations are published in
Paragraphs 5000, 6002, 6004, and 6005,
respectively of FAA Order 7400.11C
dated August 13, 2018, and effective
September 15, 2018, which is
incorporated by reference in 14 CFR
part 71.1. The Class D and Class E
airspace designations listed in this
document will be published
subsequently in the Order.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.11C, Airspace Designations and
Reporting Points, dated August 13,
2018, and effective September 15, 2018.
FAA Order 7400.11C is publicly
available as listed in the ADDRESSES
section of this document. FAA Order
7400.11C lists Class A, B, C, D, and E
airspace areas, air traffic service routes,
and reporting points.

The Rule

This amendment to Title 14 Code of
Federal Regulations (14 CFR) part 71:

Amends Class D airspace at Dothan
Regional Airport, Dothan, AL by
recognizing the airport name change to
Dothan Regional Airport (formerly
Dothan Airport), and adjusting the
geographic coordinates of the airport to
be in concert with the FAA’s
aeronautical database. Also, this action
makes an editorial change replacing the
term ““Airport/Facility Directory” with
the term ““Chart Supplement” in the
airspace legal description;

Establishes Class E surface area
airspace within a 4.7-mile radius of
Dothan Regional Airport, Dothan, AL,
for the safety of aircraft landing and
departing the airport after the air traffic
control tower closes;

Amends Class E airspace designated
as an extension to a Class D surface area
by adjusting the geographic coordinates
of the airport and the Wiregrass
VORTAC to be in concert with the
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FAA’s aeronautical database. In
addition, the part-time status is removed
from this airspace description, as the
airspace is continuously active; and

Amends Class E airspace extending
upward from 700 feet above the surface
at Dothan Regional Airport, Dothan, AL,
by adjusting the geographic coordinates
of the airport and the Wiregrass
VORTAC to be in concert with the
FAA'’s aeronautical database, and by
recognizing the airport name change to
Dothan Regional Airport (formerly
Dothan Airport).

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5—6.5a. This airspace action
is not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11C,
Airspace Designations and Reporting
Points, dated August 13, 2018, effective
September 15, 2018, is amended as
follows:

Paragraph 5000 Class D Airspace.

* * * * *

ASO AL D Dothan, AL [Amended]

Dothan Regional Airport, AL

(Lat. 31°19'16” N, long. 85°26'58” W)

That airspace extending upward from the
surface to and including 2,900 feet MSL
within a 4.7-mile radius of Dothan Regional
Airport. This Class D airspace area is
effective during the specific dates and times
established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Chart Supplement.

Paragraph 6002 Class E Airspace
Designated as Surface Areas.
* * * * *

ASO AL E2 Dothan, AL [New]

Dothan Regional Airport, AL

(Lat. 31°19’16” N, long. 85°26"58” W)

That airspace extending upward from the
surface within a 4.7-mile radius of Dothan
Regional Airport. This Class E surface
airspace area is effective during the specific
dates and times established in advance by a
Notice to Airmen. The effective date and time
will thereafter be continuously published in
the Chart Supplement.

Paragraph 6004 Class E Airspace
Designated as an Extension to a Class D
Surface Area.

* * * * *

ASO AL E4 Dothan, AL [Amended]

Dothan Regional Airport, AL

(Lat. 31°19'16” N, long. 85°26'58” W)
Wiregrass VORTAC

(Lat. 31°17°05” N, long. 85°25'52” W)

That airspace extending upward from the
surface within 3.2 miles each side of the
Wiregrass VORTAC 156° radial, extending
from the 4.7-mile radius of Dothan Regional
Airport to 7-miles southeast of the VORTAC.

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

ASO AL E5 Dothan, AL [Amended]

Dothan Regional Airport, AL

(Lat. 31°19'16” N, long. 85°26'58” W)
Wiregrass VORTAC

(Lat. 31°17°05” N, long. 85°25'52” W)

That airspace extending upward from 700
feet above the surface within a 6.7-mile
radius of Dothan Regional Airport within 3.2
miles each side of Wiregrass VORTAC 156°
radial, extending from the 6.7-mile radius to

7 miles SE of the VORTAC excluding that
airspace within the Fort Rucker, AL, Class E
airspace area.

Issued in College Park, Georgia, on
November 14, 2018.
Matthew Cathcart,

Acting Manager, Operations Support Group,
Eastern Service Center, Air Traffic
Organization.

[FR Doc. 2018-25569 Filed 11-23-18; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2018-0194; Airspace
Docket No. 18-AGL-6]

RIN 2120-AA66

Amendment of Class E Airspace;
Madison, MN

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action modifies Class E
airspace extending up to 700 feet above
the surface at Lac Qui Parle County
Airport, Madison, MN, to accommodate
new standard instrument approach
procedures for instrument flight rules
(IFR) operations at the airport. The FAA
is taking this action due to the
decommissioning of the Madison non-
directional radio beacon (NDB) and
cancellation of the associated approach.
This enhances the safety and
management of IFR operations at the
airport.

DATES: Effective 0901 UTC, February 28,
2019. The Director of the Federal
Register approves this incorporation by
reference action under Title 1 Code of
Federal Regulations part 51, subject to
the annual revision of FAA Order
7400.11 and publication of conforming
amendments.

ADDRESSES: FAA Order 7400.11C,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed online at http://www.faa.gov/
air traffic/publications/. For further
information, you can contact the
Airspace Policy Group, Federal Aviation
Administration, 800 Independence
Avenue SW, Washington, DC 20591;
telephone: (202) 267—-8783. The Order is
also available for inspection at the
National Archives and Records
Administration (NARA). For
information on the availability of FAA
Order 7400.11C at NARA, call (202)
741-6030, or go to https://
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www.archives.gov/federal-register/cfr/
ibr-locations.html.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

FOR FURTHER INFORMATION CONTACT:
Walter Tweedy, Federal Aviation
Administration, Operations Support
Group, Central Service Center, 10101
Hillwood Parkway, Fort Worth, TX
76177; telephone (817) 222—-5900.

SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would
amend controlled airspace in Class E
airspace, at Lac Qui Parle County
Airport, Madison, MN, to support
instrument flight rules (IFR) operations
at the airport.

History

The FAA published a notice of
proposed rulemaking in the Federal
Register (83 FR 44248; August 30, 2018)
for Docket No. FAA-2018-0194 to
amend Class E airspace extending
upward from 700 feet above the surface
at Lac Qui Parle County Airport,
Madison, MN. Interested parties were
invited to participate in this rulemaking
effort by submitting written comments
on the proposal to the FAA. No
comments were received.

Class E airspace designations are
published in paragraph 6005 of FAA
Order 7400.11C, dated August 13, 2018,
and effective September 15, 2018, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.11C, Airspace Designations and
Reporting Points, dated August 13,
2018, and effective September 15, 2018.
FAA Order 7400.11C is publicly
available as listed in the ADDRESSES

section of this document. FAA Order
7400.11C lists Class A, B, C, D, and E
airspace areas, air traffic service routes,
and reporting points.

The Rule

This amendment to Title 14 Code of
Federal Regulations (14 CFR) part 71
modifies Class E airspace extending
upward from 700 feet above the surface
within a 6.4-mile radius (increased from
a 6.3-mile radius) at Lac Qui Parle
County Airport, Madison, MN. The
segment 7.4 miles southeast of the
airport will be removed due to the
decommissioning of the Madison NDB
and cancellation of the associated
approach. This action enhances the
safety and management of the standard
instrument approach procedures for IFR
operations at the airport.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5-6.5.a. This airspace action
is not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

Lists of Subjects in 14 CFR Part 71
Airspace, Incorporation by reference,

Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:
Authority: 49 U.S.C. 106(f), 106(g); 40103,

40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11C,
Airspace Designations and Reporting
Points, dated August 13, 2018, and
effective September 15, 2018, is
amended as follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

AGL MN E5 Madison, MN [Amended]
Madison-Lac Qui Parle Airport, MN

(Lat. 44°59’11” N, long. 96°10"40” W)

That airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of the Madison-Lac Qui Parle Airport,
MN.

Issued in Fort Worth, Texas, on November
14, 2018.
Anthony Schneider,

Manager, Operations Support Group, ATO
Central Service Center.

[FR Doc. 2018-25576 Filed 11-23-18; 8:45 am]
BILLING CODE 4910-13-P

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 23
RIN 3038-AE71

Margin Requirements for Uncleared
Swaps for Swap Dealers and Major
Swap Participants

AGENCY: Commodity Futures Trading
Commission.
ACTION: Final rule.

SUMMARY: The Commodity Futures
Trading Commission (‘“Commission” or
“CFTC”) is adopting amendments
(“Final Rule”) to its margin
requirements for uncleared swaps for
swap dealers (“‘SD”’) and major swap
participants (“MSP”’) for which there is
no prudential regulator (“CFTC Margin
Rule”). The Commission is adopting
these amendments in light of the rules
recently adopted by the Board of
Governors of the Federal Reserve
System (‘‘Board”), the Federal Deposit
Insurance Corporation (“FDIC”), and the
Office of the Comptroller of the
Currency (“OCC”) (collectively, the
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“QFC Rules”) that impose restrictions
on certain uncleared swaps and
uncleared security-based swaps and
other financial contracts. Specifically,
the Commission is amending the
definition of “‘eligible master netting
agreement”’ in the CFTC Margin Rule to
ensure that master netting agreements of
firms subject to the CFTC Margin Rule
are not excluded from the definition of
“eligible master netting agreement”’
based solely on such agreements’
compliance with the QFC Rules. The
Commission also is amending the CFTC
Margin Rule such that any legacy
uncleared swap (i.e., an uncleared swap
entered into before the applicable
compliance date of the CFTC Margin
Rule) that is not now subject to the
margin requirements of the CFTC
Margin Rule will not become so subject
if it is amended solely to comply with
the QFC Rules. These amendments are
consistent with amendments that the
Board, FDIC, OCC, the Farm Credit
Administration (“FCA”’), and the
Federal Housing Finance Agency
(“FHFA” and, together with the Board,
FDIC, OCC, and FCA, the “Prudential
Regulators”), jointly published in the
Federal Register on October 10, 2018.
DATES: This final rule is effective
December 26, 2018.

FOR FURTHER INFORMATION CONTACT:
Matthew Kulkin, Director, (202) 418—
5213, mkulkin@cftc.gov; Frank Fisanich,
Chief Counsel, (202) 418-5949,
ffisanich@cftc.gov; or Jacob Chachkin,
Special Counsel, (202) 418-5496,
jchachkin@cftc.gov, Division of Swap
Dealer and Intermediary Oversight,
Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street NW, Washington, DC
20581.

SUPPLEMENTARY INFORMATION:
I. Background

A. The CFTC Margin Rule

Section 731 of the Wall Street Reform
and Consumer Protection Act (“Dodd-
Frank Act”)? added a new section 4s to
the Commodity Exchange Act (“CEA”)2
setting forth various requirements for
SDs and MSPs. Section 4s(e) of the CEA
directs the Commission to adopt rules
establishing minimum initial and
variation margin requirements on all
swaps 3 that are (i) entered into by an SD

1Dodd-Frank Wall Street Reform and Consumer
Protection Act, Public Law 111-203, 124 Stat. 1376
(2010).

27 U.S.C. 1 et seq.

3For the definition of swap, see section 1a(47) of
the CEA and Commission regulation 1.3. 7 U.S.C.
1a(47) and 17 CFR 1.3. It includes, among other
things, an interest rate swap, commodity swap,
credit default swap, and currency swap.

or MSP for which there is no Prudential
Regulator 4 (collectively, “covered swap
entities” or “CSEs’’) and (ii) not cleared
by a registered derivatives clearing
organization (“uncleared swaps”).5 To
offset the greater risk to the SD or MSP &
and the financial system arising from
the use of uncleared swaps, these
requirements must (i) help ensure the
safety and soundness of the SD or MSP
and (ii) be appropriate for the risk
associated with the uncleared swaps
held as an SD or MSP.”

To this end, the Commission
promulgated the CFTC Margin Rule in
January 2016,8 establishing
requirements for a CSE to collect and
post initial margin © and variation
margin 10 for uncleared swaps. These
requirements vary based on the type of
counterparty to such swaps.1? These

4 See 7 U.S.C. 6s(e)(1)(B). SDs and MSPs for
which there is a Prudential Regulator must meet the
margin requirements for uncleared swaps
established by the applicable Prudential Regulator.
7 U.S.C. 6s(e)(1)(A). See also 7 U.S.C. 1a(39)
(defining the term “Prudential Regulator” to
include the Board; the OCC; the FDIC; the FCA; and
the FHFA). The definition further specifies the
entities for which these agencies act as Prudential
Regulators. The Prudential Regulators published
final margin requirements in November 2015. See
Margin and Capital Requirements for Covered Swap
Entities, 80 FR 74840 (Nov. 30, 2015) (‘“Prudential
Margin Rule”).

5See 7 U.S.C. 6s(e)(2)(B)(ii). In Commission
regulation 23.151, the Commission further defined
this statutory language to mean all swaps that are
not cleared by a registered derivatives clearing
organization or a derivatives clearing organization
that the Commission has exempted from
registration as provided under the CEA. 17 CFR
23.151.

6For the definitions of SD and MSP, see section
1a of the CEA and Commission regulation 1.3. 7
U.S.C. 1aand 17 CFR 1.3.

77 U.S.C. 6s(e)(3)(A).

8 Margin Requirements for Uncleared Swaps for
Swap Dealers and Major Swap Participants, 81 FR
636 (Jan. 6, 2016). The CFTC Margin Rule, which
became effective April 1, 2016, is codified in part
23 of the Commission’s regulations. 17 CFR 23.150-
23.159, 23.161.

9Initial margin, as defined in Commission
regulation 23.151 (17 CFR 23.151), is the collateral
(calculated as provided by § 23.154 of the
Commission’s regulations) that is collected or
posted in connection with one or more uncleared
swaps. Initial margin is intended to secure potential
future exposure following default of a counterparty
(i.e., adverse changes in the value of an uncleared
swap that may arise during the period of time when
it is being closed out), while variation margin is
provided from one counterparty to the other in
consideration of changes that have occurred in the
mark-to-market value of the uncleared swap. See
CFTG Margin Rule, 81 FR at 664 and 683.

10 Variation margin, as defined in Commission
regulation 23.151 (17 CFR 23.151), is the collateral
provided by a party to its counterparty to meet the
performance of its obligation under one or more
uncleared swaps between the parties as a result of
a change in the value of such obligations since the
trade was executed or the last time such collateral
was provided.

11 See Commission regulations 23.152 and 23.153,
17 CFR 23.152 and 23.153. For example, the CFTC
Margin Rule does not require a GSE to collect

requirements generally apply only to
uncleared swaps entered into on or after
the compliance date applicable to a
particular CSE and its counterparty
(“covered swap”).12 An uncleared swap
entered into prior to a CSE’s applicable
compliance date for a particular
counterparty (“legacy swap”) is
generally not subject to the margin
requirements in the CFTC Margin
Rule.13

To the extent that more than one
uncleared swap is executed between a
CSE and its covered counterparty, the
CFTC Margin Rule permits the netting
of required margin amounts of each
swap under certain circumstances.'# In
particular, the CFTC Margin Rule,
subject to certain limitations, permits a
CSE to calculate initial margin and
variation margin, respectively, on an
aggregate net basis across uncleared
swaps that are executed under the same
eligible master netting agreement
(“EMNA"’).15 Moreover, the CFTC
Margin Rule permits swap
counterparties to identify one or more
separate netting portfolios (i.e., a
specified group of uncleared swaps the
margin obligations of which will be
netted only against each other) under
the same EMNA, including having
separate netting portfolios for covered
swaps and legacy swaps.16 A netting

margin from, or post margin to, a counterparty that
is neither a swap entity nor a financial end user
(each as defined in 17 CFR 23.151). Pursuant to
section 2(e) of the CEA, 7 U.S.C. 2(e), each
counterparty to an uncleared swap must be an
eligible contract participant (“ECP”), as defined in
section 1a(18) of the CEA, 7 U.S.C. 1a(18).

12 Pursuant to Commission regulation 23.161,
compliance dates for the CFTC Margin Rule are
staggered such that SDs must come into compliance
in a series of phases over four years. The first phase
affected SDs and their counterparties, each with the
largest aggregate outstanding notional amounts of
uncleared swaps and certain other financial
products. These SDs began complying with both the
initial and variation margin requirements of the
CFTC Margin Rule on September 1, 2016. The
second phase began March 1, 2017, and required
SDs to comply with the variation margin
requirements of Commission regulation 23.153 with
all relevant counterparties not covered in the first
phase. See 17 CFR 23.161. On each September 1
thereafter ending with September 1, 2020, SDs will
begin to comply with the initial margin
requirements with counterparties with successively
lesser outstanding notional amounts.

13 See CFTC Margin Rule, 81 FR at 651 and
Commission regulation 23.161. 17 CFR 23.161.

14 See CFTC Margin Rule, 81 FR at 651 and
Commission regulations 23.152(c) and 23.153(d). 17
CFR 23.152(c) and 23.153(d).

15]d. The term EMNA is defined in Commission
regulation 23.151. 17 CFR 23.151. Generally, an
EMNA creates a single legal obligation for all
individual transactions covered by the agreement
upon an event of default following certain specified
permitted stays. For example, an International
Swaps and Derivatives Association (“ISDA”’) form
Master Agreement may be an EMNA, if it meets the
specified requirements in the EMNA definition.

16 See CFTC Margin Rule, 81 FR at 651 and
Commission regulations 23.152(c)(2)(ii) and
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portfolio that contains only legacy
swaps is not subject to the initial and
variation margin requirements set out in
the CFTC Margin Rule.1” However, if a
netting portfolio contains any covered
swaps, the entire netting portfolio
(including all legacy swaps) is subject to
such requirements.18

A legacy swap may lose its legacy
treatment under the CFTC Margin Rule,
causing it to become a covered swap
and causing any netting portfolio in
which it is included to be subject to the
requirements of the CFTC Margin Rule.
For reasons discussed in the CFTC
Margin Rule, the Commission elected
not to extend the meaning of legacy
swaps to include (1) legacy swaps that
are amended in a material or
nonmaterial manner; (2) novations of
legacy swaps; and (3) new swaps that
result from portfolio compression of
legacy swaps.19 Therefore, and as
relevant here, a legacy swap that is
amended after the applicable
compliance date may become a covered
swap subject to the initial and variation
margin requirements in the CFTC
Margin Rule. In that case, netting
portfolios that were intended to contain
only legacy swaps and, thus, not be
subject to the CFTC Margin Rule may
become so subject.

B. The QFC Rules

In late 2017, as part of the broader
regulatory reform effort following the
financial crisis to promote U.S. financial
stability and increase the resolvability
and resiliency of U.S. global
systemically important banking
institutions (“U.S. GSIBs”’) 20 and the
U.S. operations of foreign global
systemically important banking
institutions (together with U.S. GSIBS,
“GSIBs”’), the Board, FDIC, and OCC
adopted the QFC Rules. The QFC Rules
establish restrictions on and
requirements for uncleared qualified
financial contracts 21 (collectively,
“Covered QFCs”’) of GSIBs, the

23.153(d)(2)(ii). 17 CFR 23.152(c)(2)(ii) and
23.153(d)(2)({i).

171d.

18 d.

19 See CFTC Margin Rule, 81 FR at 675. The
Commission notes that certain limited relief has
been given from this standard. See CFTC Staff
Letter No. 17-52 (Oct. 27. 2017), available at http://
www.cftc.gov/ucm/groups/public/@Irlettergeneral/
documents/letter/17-52.pdf.

20 See 12 CFR 217.402 (defining global
systemically important banking institution).

21 Qualified financial contract (“QFC”) is defined
in section 210(c)(8)(D) of the Dodd-Frank Act to
mean any securities contract, commodity contract,
forward contract, repurchase agreement, swap
agreement, and any similar agreement that the FDIC
determines by regulation, resolution, or order to be
a qualified financial contract. 12 U.S.C.
5390(c)(8)(D).

subsidiaries of U.S. GSIBs, and certain
other very large OCC-supervised
national banks and Federal savings
associations (collectively, “Covered
QFC Entities”).22 They are designed to
help ensure that a failed company’s
passage through a resolution
proceeding—such as bankruptcy or the
special resolution process created by the
Dodd-Frank Act—would be more
orderly, thereby helping to mitigate
destabilizing effects on the rest of the
financial system.23 Two aspects of the
QFC Rules help achieve this goal.24

First, the QFC Rules generally require
the Covered QFCs of Covered QFC
Entities to contain contractual
provisions explicitly providing that any
default rights or restrictions on the
transfer of the Covered QFC are limited
to the same extent as they would be
pursuant to the Federal Deposit
Insurance Act (“FDI Act’’)25 and Title IT
of the Dodd-Frank Act. Requiring these
points to be stated as explicit
contractual provisions in the Covered
QFGs is expected to reduce the risk that
the relevant limitations on default rights
or transfer restrictions would be
challenged by a court in a foreign
jurisdiction.26

Second, the QFC Rules generally
prohibit Covered QFCs from allowing
counterparties to Govered QFC Entities
to exercise default rights related,
directly or indirectly, to the entry into
resolution of an affiliate of the Covered
QFC Entity (“cross-default rights”).27

22 See, e.g., 12 CFR 252.82(c) (defining Covered

QFC). See also 82 FR 42882 (Sep. 12, 2017) (for the
Board’s QFC Rule). See also 82 FR 50228 (Oct. 30,
2017) (for FDIC’s QFC Rule). See also 82 FR 56630
(Nov. 29, 2017) (for the OCC’s QFC Rule). The
effective date of the Board’s QFC Rule is November
13, 2017, and the effective date for the OCC’s QFC
Rule and the substance of the FDIC’s QFC Rule is
January 1, 2018. The QFC Rules include a phased-
in conformance period for a Covered QFC Entity,
beginning on January 1, 2019 and ending on
January 1, 2020, that varies depending upon the
counterparty type of the Covered QFC Entity. See,
e.g., 12 CFR 252.82(f).

23 See, e.g., Board’s QFC Rule at 42883. In
particular, the QFC Rules seek to facilitate the
orderly resolution of a failed GSIB by limiting the
ability of the firm’s Covered QFC counterparties to
terminate such contracts immediately upon entry of
the GSIB or one of its affiliates into resolution.
Given the large volume of QFCs to which covered
entities are a party, the exercise of default rights en
masse as a result of the failure or significant distress
of a covered entity could lead to failure and a
disorderly resolution if the failed firm were forced
to sell off assets, which could spread contagion by
increasing volatility and lowering the value of
similar assets held by other firms, or to withdraw
liquidity that it had provided to other firms.

24]d.

2512 U.S.C. 1811 et seq.

26 See, e.g., Board’s QFC Rule at 42883 and 42890
and 12 CFR 252.83(b).

27 See, e.g., Board’s QFC Rule at 42883 and 12
CFR 252.84(b). Covered QFC Entities are similarly
generally prohibited from entering into Covered

This is to ensure that if an affiliate of a
solvent Covered QFC Entity fails, the
counterparties of that solvent Covered
QFC Entity cannot terminate their
contracts with it based solely on the
failure of its affiliate.28

Covered QFC Entities are required to
enter into amendments to certain pre-
existing Covered QFCs to explicitly
provide for these requirements and to
ensure that Covered QFCs entered into
after the applicable compliance date for
the rule explicitly provide for the
same.?°

C. Interaction of CFTC Margin Rule and
QFC Rules

As noted above, the current definition
of EMNA in Commission regulation
23.151 allows for certain specified
permissible stays of default rights of the
CSE. Specifically, consistent with the
QFC Rules, the current definition
provides that such rights may be stayed
pursuant to a special resolution regime
such as Title II of the Dodd-Frank Act,
the FDI Act, and substantially similar
foreign resolution regimes.3° However,
the current EMNA definition does not
explicitly recognize certain restrictions
on the exercise of a CSE’s cross-default
rights required under the QFC Rules.31
Therefore, a pre-existing EMNA that is
amended in order to become compliant
with the QFC Rules or a new master
netting agreement that conforms to the
QFC Rules will not meet the current
definition of EMNA, and a CSE that is
a counterparty under such a master
netting agreement—one that does not
meet the definition of EMNA—would be
required to measure its exposures from
covered swaps on a gross basis, rather
than aggregate net basis, for purposes of
the CFTC Margin Rule.32 Further, if a
legacy swap were amended to comply

QFCs that would restrict the transfer of a credit
enhancement supporting the Covered QFC from the
Covered QFC Entity’s affiliate to a transferee upon
the entry into resolution of the affiliate. See, e.g.,
Board’s QFC Rule at 42890 and 12 CFR 252.84(b)(2).

28]d.

29 See, e.g., 12 CFR 252.82(a) and (c). The QFC
Rules require a Covered QFC Entity to conform
Covered QFCs (i) entered into, executed, or to
which it otherwise becomes a party on or after
January 1, 2019 or (ii) entered into, executed, or to
which it otherwise became a party before January
1, 2019, if the Covered QFC Entity or any affiliate
that is a Covered QFC Entity also enters, executes,
or otherwise becomes a party to a new Covered QFC
with the counterparty to the pre-existing Covered
QFC or a consolidated affiliate of the counterparty
on or after January 1, 2019.

3017 CFR 23.151.

31[d.

32 See CFTC Margin Rule, 81 FR at 651 and
Commission regulations 23.152(c) and 23.153(d). 17
CFR 23.152(c) and 23.153(d).
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with the QFC Rules,33 it would become
a covered swap subject to initial and
variation margin requirements under the
CFTC Margin Rule.34

II. Proposal

On May 23, 2018, the Commission
published a Notice of Proposed
Rulemaking (“Proposal”’) 3° to amend
Commission regulations 23.151 and
23.161 to protect CSEs and their
counterparties from being
disadvantaged because their master
netting agreements do not satisfy the
definition of an EMNA, solely because
such agreements’ comply with the QFC
Rules or because such agreements
would have to be amended to achieve
compliance. Specifically, the
Commission proposed to (i) revise the
definition of EMNA in Commission
regulation 23.151 such that a master
netting agreement that meets the
requirements of the QFC Rules may be
an EMNA and (ii) amend Commission
regulation 23.161 such that a legacy
swap will not be a covered swap under
the CFTC Margin Rule if it is amended
solely to conform to the QFC Rules.

The Commission requested comments
on the Proposal and also solicited
comments on the impact of the Proposal
on small entities, the Commission’s cost
benefit considerations, and any anti-
competitive effects of the Proposal. The
comment period for the Proposal ended
on July 23, 2018.

III. Summary of Comments

The Commission received four
relevant comments in response to the
Proposal—from the Institute of
International Bankers (“IIB”’), ISDA,
Navient Corporation (‘“Navient”), and
NEX Group plc (“NEX”), respectively.36
Though these comments raised issues
unrelated to the Proposal or suggested
additions that would go beyond the
scope of the Proposal,37 the comments

33 Covered QFC Entities must conform to the
requirements of the QFGC Rules for Covered QFCs
entered into on or after January 1, 2019 and, in
some instances, Covered QFCs entered into before
that date.33 To do so, a Covered QFC Entity may
need to amend the contractual provisions of its pre-
existing Covered QFCs.

34 Note, therefore, that such amendment would
affect all parties to the legacy swap, not only the
Covered QFC Entity subject to the QFC Rules.

3583 FR 23842 (May 23, 2018).

36 The Commission also received one comment
that was not relevant to the Proposal. All of the
comments are available at https://
comments.cftc.gov/PublicComments/
CommentList.aspx?id=2878.

37 Navient requested relief from covered swap
status arising from certain amendments to legacy
swaps involving special purpose vehicles created
for securitization purposes (‘“Securitization SPVs”)
and more generally requested an exemption from
the CFTC Margin Rule for certain Securitization
SPVs. NEX requested relief from covered swap

were generally supportive of the aims of
the Proposal.

Navient and NEX were supportive of
the Commission’s Proposal in full. ISDA
was supportive of the Commission’s
proposal to revise the definition of
EMNA. IIB did not comment on this
aspect of the Proposal. ISDA and IIB
were appreciative of the proposal on the
treatment of legacy swaps impacted by
the QFC Rules, but, on balance, thought
broad guidance on the treatment of
amendments to legacy swaps more
generally was a better alternative to the
proposed limited amendment of the
CFTC Margin Rule relating to the QFC
Rules. Such broad guidance requested
by ISDA and IIB is outside of the scope
of the Proposal.

IV. Final Rule

After consideration of relevant
comments, the Commission is adopting
this Final Rule as proposed.

Accordingly, the Commission is
adding a new paragraph (2)(ii) to the
definition of “eligible master netting
agreement”” in Commission regulation
23.151 and making other minor related
changes to that definition such that a
master netting agreement may be an
EMNA even though the agreement
limits the right to accelerate, terminate,
and close-out on a net basis all
transactions under the agreement and to
liquidate or set-off collateral promptly
upon an event of default of the
counterparty to the extent necessary for
the counterparty to comply with the
requirements of any of the following
parts of Title 12 of the Code of Federal
Regulations: Part 47, subpart I of part
252, or part 382, as applicable. These
enumerated provisions contain the
relevant requirements that have been
added by the QFC Rules.

Further, so that a legacy swap will not
be a covered swap under the CFTC
Margin Rule if it is amended solely to
conform to the QFC Rules, the
Commission is adding a new paragraph
(d) to the end of Commission regulation

status for legacy swaps which are compressed in a
multilateral portfolio compression exercise. ISDA
and IIB requested the Commission, in conjunction
with the Prudential Regulators, more generally
provide broad guidance on amendments to legacy
swaps, including that amendments required by
domestic or foreign regulatory or legislative
developments (e.g., reforms of benchmark interest
rates) will not cause them to become covered
swaps. These requests for additional changes and
exemptions to the CFTC Margin Rule are outside of
the scope of the Proposal, as the Proposal relates
solely to changes to the CFTC Margin Rule in
relation to the requirements of the QFC Rules.
However, as the Commission continues to assess
industry developments such as interest rate
benchmark reform, it will take into account any
associated implementation ramifications
surrounding the treatment of legacy swaps under
the CFTC Margin Rule.

23.161, as shown in the rule text in this
document. This addition will provide
certainty to a CSE and its counterparties
about the treatment of legacy swaps and
any applicable netting arrangements in
light of the QFC Rules. However, if, in
addition to amendments required to
comply with the QFC Rules, the parties
enter into any other amendments, the
amended legacy swap will be a covered
swap in accordance with the application
of the CFTC Margin Rule.

This Final Rule is consistent with
amendments to the Prudential Margin
Rule that the Prudential Regulators
jointly published in the Federal
Register on October 10, 2018.38 Making
amendments to the CFTC Margin Rule
that are consistent with those of the
Prudential Regulators furthers the
Commission’s efforts to harmonize its
margin regime with the Prudential
Regulators’ margin regime and is
responsive to suggestions received as
part of the Commission’s Project KISS
initiative.3°

V. Related Matters

A. Regulatory Flexibility Act

The Regulatory Flexibility Act
(“RFA”) requires Federal agencies, in
promulgating regulations, to consider
whether the rules they propose will
have a significant economic impact on
a substantial number of small entities
and, if so, to provide a regulatory
flexibility analysis regarding the
economic impact on those entities. In
the Proposal, the Commission certified
that the Proposal would not have a
significant economic impact on a
substantial number of small entities.
The Commission requested comments
with respect to the RFA and received no
such comments.

As discussed in the Proposal, this
Final Rule only affects certain SDs and

38 Margin and Capital Requirements for Covered
Swap Entities; Final Rule, 83 FR 50805 (Oct. 10,
2018).

39 See Project KISS Initiatives, available at https://
comments.cftc.gov/KISS/KissInitiative.aspx. The
Commission received requests to coordinate
revisions to the CFTC Margin Rule with the
Prudential Regulators. See comments from Credit
Suisse (“CS”), the Financial Services Roundtable
(“FSR”), ISDA, the Managed Funds Association
(“MFA”), and SIFMA Global Foreign Exchange
Division (“GFMA”). GFMA requested that the
Commission coordinate with the Prudential
Regulators on proposing or making any changes to
the CFTC Margin Rule to ensure harmonization and
consistency across the respective rule sets. In
addition, CS, FSR, ISDA, and MFA, as well as
GFMA requested that the Commission make certain
specific changes to the CFTC Margin Rule in
coordination with the Prudential Regulators relating
to, for example, initial margin calculations and
requirements, margin settlement timeframes,
netting product sets, inter-affiliate margin
exemptions, and cross-border margin issues. Project
KISS suggestions are available at https://
comments.cftc.gov/KISS/KissInitiative.aspx.
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MSPs that are subject to the QFC Rules
and their covered counterparties, all of
which are required to be ECPs.40 The
Commission has previously determined
that SDs, MSPs, and ECPs are not small
entities for purposes of the RFA.41
Therefore, the Commission finds that
this Final Rule will not have a
significant economic impact on a
substantial number of small entities, as
defined in the RFA.

Accordingly, the Chairman, on behalf
of the Commission, hereby certifies
pursuant to 5 U.S.C. 605(b) that this
Final Rule will not have a significant
economic impact on a substantial
number of small entities.

B. Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(“PRA”) 42 imposes certain
requirements on Federal agencies,
including the Commission, in
connection with their conducting or
sponsoring any collection of
information, as defined by the PRA. The
Commission may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid
Office of Management and Budget
control number. As discussed in the
Proposal, this Final Rule contains no
requirements subject to the PRA.

C. Cost-Benefit Considerations

The Commission received no
comments with regard to its preliminary
cost-benefit considerations in the
Proposal. Section 15(a) of the CEA
requires the Commission to consider the
costs and benefits of its actions before
promulgating a regulation under the
CEA. Section 15(a) further specifies that
the costs and benefits shall be evaluated
in light of the following five broad areas
of market and public concern: (1)
Protection of market participants and
the public; (2) efficiency,
competitiveness, and financial integrity
of futures markets; (3) price discovery;
(4) sound risk management practices;
and (5) other public interest
considerations. The Commission
considers the costs and benefits
resulting from its discretionary
determinations with respect to the
section 15(a) considerations.

This Final Rule prevents certain CSEs
and their counterparties from being
disadvantaged because their master
netting agreements do not satisfy the
definition of an EMNA, solely because

40 See supra, n.12.

41 See Registration of Swap Dealers and Major
Swap Participants, 77 FR 2613, 2620 (Jan. 19, 2012)
(SDs and MSPs) and Opting Out of Segregation, 66
FR 20740, 20743 (April 25, 2001) (ECPs).

4244 U.S.C. 3501 et seq.

such agreements’ comply with the QFC
Rules or because such agreements
would have to be amended to achieve
compliance. It revises the definition of
EMNA such that a master netting
agreement that meets the requirements
of the QFC Rules may be an EMNA and
provides that an amendment to a legacy
swap solely to conform to the QFC
Rules will not cause that swap to be a
covered swap under the CFTC Margin
Rule.

The Commission notes that the
consideration of costs and benefits
below is based on the understanding
that the markets function
internationally, with many transactions
involving United States firms taking
place across international boundaries;
with some Commission registrants being
organized outside of the United States;
with leading industry members
typically conducting operations both
within and outside the United States;
and with industry members commonly
following substantially similar business
practices wherever located. Where the
Commission does not specifically refer
to matters of location, the below
discussion of costs and benefits refers to
the effects of this Final Rule on all
activity subject to it, whether by virtue
of the activity’s physical location in the
United States or by virtue of the
activity’s connection with or effect on
United States commerce under CEA
section 2(i).#3 In particular, the
Commission notes that some persons
affected by this rulemaking are located
outside of the United States.

The baseline against which the
benefits and costs associated with this
Final Rule is compared is the uncleared
swaps markets as they exist today, with
the QFC Rules in effect.#4 With this as
the baseline for this Final Rule, the
following are the benefits and costs of
this Proposal.

1. Benefits

As described above, this Final Rule
will allow parties whose master netting
agreements satisfy the proposed revised
definition of EMNA to continue to
calculate initial margin and variation
margin, respectively, on an aggregate net
basis across uncleared swaps that are
executed under that EMNA. Otherwise,
a CSE that is a counterparty under a
master netting agreement that complies
with the QFC Rules and, thus, does not
satisfy the current definition of EMNA,
would be required to measure its
exposures from covered swaps on a

437 U.S.C. 2(i).

44 Although, as described above, the QFC Rules
will be gradually phased in, for purposes of the cost
benefit considerations, we assume that the affected
CSEs are in compliance with the QFC Rules.

gross basis for purposes of the CFTC
Margin Rule. In addition, this Final Rule
allows legacy swaps to maintain their
legacy status, notwithstanding that they
are amended to comply with the QFC
Rules. Otherwise, such swaps would
become covered swaps subject to initial
and variation margin requirements
under the CFTC Margin Rule. This Final
Rule provides certainty to CSEs and
their counterparties about the treatment
of legacy swaps and any applicable
netting arrangements in light of the QFC
Rules.

2. Costs

Because this Final Rule (i) will solely
expand the definition of EMNA to
potentially include those master netting
agreements that meet the requirements
of the QFC Rules and allow the
amendment of legacy swaps solely to
conform to the QFC Rules without
causing such swaps to become covered
swaps and (ii) does not require market
participants to take any action to benefit
from these changes, the Commission
believes that this Final Rule will not
impose any additional costs on market
participants.

3. Section 15(a) Considerations

In light of the foregoing, the CFTC has
evaluated the costs and benefits of this
Final Rule pursuant to the five
considerations identified in section
15(a) of the CEA as follows:

(a) Protection of Market Participants and
the Public

As noted above, this Final Rule will
protect market participants by allowing
them to comply with the QFC Rules
without being disadvantaged under the
CFTC Margin Rule. This Final Rule will
facilitate market participants’ use of
swaps that would be affected by this
Final Rule to hedge. Without this Final
Rule, posting gross margin instead of net
margin for those swaps would be
required, which would raise transaction
costs and thus likely reduce the use of
such swaps for hedging.

(b) Efficiency, Competitiveness, and
Financial Integrity of Markets

This Final Rule will make the
uncleared swap markets more efficient
by allowing net margining of swap
portfolios under master netting
agreements that comply with the QFC
Rules and, thus, do not satisfy the
current EMNA definition instead of
requiring the payment of gross margin
under such agreements. Also, absent
this Final Rule, market participants that
are required to amend their EMNAS to
comply with the QFC Rules and,
thereafter, required to measure their
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exposure on a gross basis and to post
margin on their legacy swaps, would be
placed at a competitive disadvantage as
compared to those market participants
that are not so required to amend their
EMNAs. Therefore, this Final Rule may
increase the competitiveness of the
uncleared swaps markets. In addition,
this Final Rule furthers the
Commission’s efforts to harmonize its
margin regime with the Prudential
Regulators’ margin regime, and therefore
may improve the efficiency,
competitiveness, and financial integrity
of markets.

(c) Price Discovery

This Final Rule permits the payment
of net margin instead of gross margin on
portfolios of swaps affected by this Final
Rule, which would reduce margining
costs to those swaps transactions.
Reducing the cost to transact these
swaps, might lead to more trading,
which could potentially improve
liquidity and benefit price discovery.

(d) Sound Risk Management

This Final Rule prevents the payment
of gross margin on swaps affected by
this Final Rule, which does not reflect
true economic counterparty credit risk
for swap portfolios transacted with
counterparties. Therefore, this Final
Rule supports sound risk management.

(e) Other Public Interest Considerations

The Commission has not identified an
impact on other public interest
considerations as a result of this Final
Rule.

D. Antitrust Laws

Section 15(b) of the CEA requires the
Commission to take into consideration
the public interest to be protected by the
antitrust laws and endeavor to take the
least anticompetitive means of
achieving the purposes of the CEA, in
issuing any order or adopting any
Commission rule or regulation.#> The
Commission believes that the public
interest to be protected by the antitrust
laws is generally to protect competition.
The Commission requested and did not
receive any comments on whether the
Proposal implicated any other specific
public interest to be protected by the
antitrust laws.

The Commission has considered this
Final Rule to determine whether it is
anticompetitive and has preliminarily
identified no anticompetitive effects.
The Commission requested and did not
receive any comments on whether the
Proposal was anticompetitive and, if it
is, what the anticompetitive effects are.

457 U.S.C. 19(b).

Because the Commission has
preliminarily determined that this Final
Rule is not anticompetitive and has no
anticompetitive effects and received no
comments on its determination, the
Commission has not identified any less
anticompetitive means of achieving the
purposes of the CEA.

List of Subjects in 17 CFR Part 23

Capital and margin requirements,
Major swap participants, Swap dealers,
Swaps.

For the reasons stated in the
preamble, the Commodity Futures
Trading Commission amends 17 CFR
part 23 as follows:

PART 23—SWAP DEALERS AND
MAJOR SWAP PARTICIPANTS

m 1. The authority citation for part 23
continues to read as follows:

Authority: 7 U.S.C. 1a, 2, 6, 6a, 6b, 6b—
1,6¢, 6p, b1, 658, 61, 9, 9a, 12, 12a, 13b, 13c,
16a, 18, 19, 21.

Section 23.160 also issued under 7 U.S.C.
2(i); Sec. 721(b), Pub. L. 111-203, 124 Stat.
1641 (2010).

m 2.In § 23.151, revise paragraph (2) in
the definition of Eligible master netting
agreement to read as follows:

§23.151 Definitions applicable to margin
requirements.
* * * * *

Eligible master netting agreement
L

(2) The agreement provides the
covered swap entity the right to
accelerate, terminate, and close-out on a
net basis all transactions under the
agreement and to liquidate or set-off
collateral promptly upon an event of
default, including upon an event of
receivership, conservatorship,
insolvency, liquidation, or similar
proceeding, of the counterparty,
provided that, in any such case,

(i) Any exercise of rights under the
agreement will not be stayed or avoided
under applicable law in the relevant
jurisdictions, other than:

(A) In receivership, conservatorship,
or resolution under the Federal Deposit
Insurance Act (12 U.S.C. 1811 et seq.),
Title II of the Dodd-Frank Wall Street
Reform and Consumer Protection Act
(12 U.S.C. 5381 et seq.), the Federal
Housing Enterprises Financial Safety
and Soundness Act of 1992, as amended
(12 U.S.C. 4617), or the Farm Credit Act
of 1971, as amended (12 U.S.C. 2183
and 2279cc), or laws of foreign
jurisdictions that are substantially
similar to the U.S. laws referenced in
this paragraph in order to facilitate the
orderly resolution of the defaulting
counterparty; or

(B) Where the agreement is subject by
its terms to, or incorporates, any of the
laws referenced in paragraph (2)(i)(A) of
this definition; and

(ii) The agreement may limit the right
to accelerate, terminate, and close-out
on a net basis all transactions under the
agreement and to liquidate or set-off
collateral promptly upon an event of
default of the counterparty to the extent
necessary for the counterparty to
comply with the requirements of 12 CFR
part 47; 12 CFR part 252, subpart I; or
12 CFR part 382, as applicable;

* * * * *

m 3.In § 23.161, add paragraph (d) to
read as follows:

§23.161 Compliance dates.

* * * * *

(d) For purposes of determining
whether an uncleared swap was entered
into prior to the applicable compliance
date under this section, a covered swap
entity may disregard amendments to the
uncleared swap that were entered into
solely to comply with the requirements
of 12 CFR part 47; 12 CFR part 252,
subpart I; or 12 CFR part 382, as
applicable.

Issued in Washington, DC, on November
19, 2018, by the Gommission.

Robert Sidman,
Deputy Secretary of the Commission.

Note: The following appendix will not
appear in the Code of Federal Regulations.

Appendix to Margin Requirements for
Uncleared Swaps for Swap Dealers and
Major Swap Participants—Commission
Voting Summary and Chairman’s
Statement

Appendix 1—Commission Voting Summary

On this matter, Chairman Giancarlo, and
Commissioners Quintenz, Behnam, Stump,
and Berkovitz voted in the affirmative. No
Commissioner voted in the negative.

Appendix 2—Statement of Chairman J.
Christopher Giancarlo

Through the Commission’s Project KISS
initiative, the Commission received
suggestions to harmonize its uncleared swap
margin rule with that of the Prudential
Regulators. In response, this final rule does
so and provides market certainty, specifically
with respect to amending the CFTC’s
definition of “eligible master netting
agreement” (EMNA) and amending the CFTC
Margin Rule such that any legacy swap will
not become subject to the CFTC Margin Rule
if it is amended solely to comply with
changes adopted by the Prudential Regulators
in 2017. The Commission recognizes that the
CFTC Margin Rule does not provide relief for
legacy swaps that might need to be amended
to meet regulatory changes or requirements,
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and is committed to considering other
meritorious requests for relief.

[FR Doc. 2018-25602 Filed 11-23-18; 8:45 am]
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 35

[Docket Nos. RM16-5-000; RM16-5-001;
RM16-23-000; AD16-20-000]

Non-Discriminatory Open Access
Transmission Tariff; Corrections

AGENCY: Federal Energy Regulatory
Commission, Department of Energy.
ACTION: Correcting amendment.

SUMMARY: This document corrects one
section of the regulations of the Federal
Energy Regulatory Commission, as
published in the Federal Register