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SUBCHAPTER A—GENERAL

PART 200 [RESERVED]
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AUTHORITY: 41 U.S.C. 1303 and 48 CFR chap-
ter 1.

SOURCE: 56 FR 36284, July 31, 1991, unless
otherwise noted.

Subpart 201.1—Purpose, Authority,
Issuance

201.104 Applicability.

The FAR and the Defense Federal Ac-
quisition Regulation Supplement
(DFARS) also apply to purchases and
contracts by DoD contracting activi-
ties made in support of foreign mili-
tary sales or North Atlantic Treaty Or-
ganization cooperative projects with-
out regard to the nature or sources of
funds obligated, unless otherwise speci-
fied in this regulation.

[66 FR 36284, July 31, 1991. Redesignated at 64
FR 39430, July 22, 1999]

201.105 Issuance.

201.105-3 Copies.

The DFARS and the DFARS Proce-
dures, Guidance, and Information (PGI)
are available electronically via the
World Wide Web at hittp:/
www.acq.osd.mil/dpap/dars/index.htm.

[69 FR 63326, Nov. 1, 2004]

201.106 OMB approval under the Pa-
perwork Reduction Act.

See PGI 201.106 for a list of the infor-
mation collection and recordkeeping
requirements contained in this regula-
tion that have been approved by the Of-
fice of Management and Budget.

[80 FR 67255, Oct. 30, 2015]

201.107 Certifications.

In accordance with 41 U.S.C. 1304, a
new requirement for a certification by
a contractor or offeror may not be in-
cluded in the DFARS unless—

(1) The certification requirement is
specifically imposed by statute; or

(2) Written justification for such cer-
tification is provided to the Secretary
of Defense by the Under Secretary of
Defense (Acquisition, Technology, and
Logistics), and the Secretary of De-
fense approves in writing the inclusion
of such certification requirement.

[63 FR 11528, Mar. 9, 1998, as amended at 65
FR 39704, June 27, 2000; 76 FR 58137, Sept. 20,
2011; 77 FR 35879, June 15, 2012]



201.109

201.109 Statutory acquisition-related
dollar thresholds-adjustment for in-
flation.

(a) Section 814(b) of the National De-
fense Authorization Act for Fiscal Year
2012 (Pub. L. 112-81) requires that the
threshold established in 10 U.S.C.
2253(a)(2) for the acquisition of right-
hand drive passenger sedans be in-
cluded in the list of dollar thresholds
that are subject to adjustment for in-
flation in accordance with the require-
ments of 41 U.S.C. 1908, and is adjusted
pursuant to such provisions, as appro-
priate.

(d) A matrix showing the most recent
escalation adjustments of statutory ac-
quisition-related dollar thresholds is
available at PGI 201.109.

[71 FR 75892, Dec. 19, 2006, as amended at 77
FR 19128, Mar. 30, 2012]

201.170 Peer reviews.

(a) DoD peer reviews. (1) The Office of
the Director, Defense Procurement and
Acquisition Policy, will organize teams
of reviewers and facilitate peer reviews
for solicitations and contracts, as fol-
lows using the procedures at PGI
201.170—

(i) Preaward peer reviews for com-
petitive procurements will be con-
ducted in three phases for all solicita-
tions valued at $1 billion or more;

(ii) Preaward peer reviews for non-
competitive procurements will be con-
ducted in two phases for new contract
actions valued at $500 million or more;
and

(iii) Postaward peer reviews will be
conducted for all contracts for services
valued at $1 billion or more.

(2) To facilitate planning for peer re-
views, the military departments and
defense agencies shall provide a rolling
annual forecast of acquisitions at the
end of each quarter (i.e., March 31;
June 30; September 30; December 31), to
the Deputy Director, Defense Procure-
ment and Acquisition Policy (Contract
Policy and International Contracting)
via email to osd.pentagon.ousd-
atl.mbx.peer-reviews@mail.mil.

(b) Component peer reviews. The mili-
tary departments and defense agencies
shall establish procedures for—

(1) Preaward peer reviews of solicita-
tions for competitive procurements
valued at less than $1 billion;
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(2) Preaward peer reviews for non-
competitive procurements valued at
less than $500 million; and

(3) Postaward peer reviews of all con-
tracts for services valued at less than
$1 billion.

[77 FR 19126, Mar. 30, 2012, as amended at 78
FR 54968, Sept. 9, 2013; 79 FR 51264, Aug. 28,
2014]

Subpart 201.2—Administration
201.201 Maintenance of the FAR.

201.201-1 The two councils.

(c) The composition and operation of
the DAR Council is prescribed in DoD
Instruction 5000.35, Defense Acquisition
Regulations (DAR) System.

(d)(i) Departments and agencies proc-
ess proposed revisions of FAR or
DFARS through channels to the Direc-
tor of the DAR Council. Process the
proposed revision as a memorandum in
the following format, addressed to the
Director, DAR Council, OUSD(AT&L),
3060 Defense Pentagon, Washington, DC
20301-3060; datafax (571) 372-6094:

I. PROBLEM: Succinctly state the problem
created by current FAR and/or DFARS cov-
erage and describe the factual and/or legal
reasons necessitating the change to the regu-
lation.

II. Recommendation: Identify the FAR
and/or DFARS citations to be revised. At-
tach as TAB A a copy of the text of the exist-
ing coverage, conformed to include the pro-
posed additions and deletions. Indicate de-
leted coverage with dashed lines through the
current words being deleted and insert pro-
posed language in brackets at the appro-
priate locations within the existing cov-
erage. If the proposed deleted portion is ex-
tensive, it may be outlined by lines forming
a box with diagonal lines drawn connecting
the corners.

III. Discussion: Include a complete, con-
vincing explanation of why the change is
necessary and how the recommended revi-
sion will solve the problem. Address advan-
tages and disadvantages of the proposed revi-
sion, as well as any cost or administrative
impact on Government activities and con-
tractors. Identify any potential impact of
the change on automated systems, e.g., auto-
mated financial and procurement systems.
Provide any other background information
that would be helpful in explaining the issue.

IV. Collaterals: Address the need for public
comment (FAR 1.301(b) and subpart 1.5), the
Paperwork Reduction Act, and the Regu-
latory Flexibility Act (FAR 1.301(c)).
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V. Deviations: If a recommended revision
of DFARS is a FAR deviation, identify the
deviation and include under separate TAB a
justification for the deviation that addresses
the requirements of 201.402(2). The justifica-
tion should be in the form of a memorandum
for the Director of Defense Procurement and
Acquisition Policy, Office of the Under Sec-
retary of Defense (Acquisition, Technology,
and Logistics).

(ii) The public may offer proposed re-
visions of FAR or DFARS by submis-
sion of a memorandum, in the format
(including all of the information) pre-
scribed in paragraph (d)(i) of this sub-
section, to the Director of the DAR
Council.

[66 FR 36284, July 31, 1991, as amended at 60
FR 61591, Nov. 30, 1995; 61 FR 50451, Sept. 26,
1996; 63 FR 11528, Mar. 9, 1998; 656 FR 6552, Feb.
10, 2000; 68 FR 7439, Feb. 14, 2003; 73 FR 70906,
Nov. 24, 2008; 77 FR 76937, Dec. 31, 2012; 78 FR
13543, Feb. 28, 2013]

201.201-70 Maintenance of Proce-
dures, Guidance, and Information.

The DAR Council is also responsible
for maintenance of the DFARS Proce-
dures, Guidance, and Information
(PGI).

[69 FR 63326, Nov. 1, 2004]

Subpart 201.3—Agency
Acquisition Regulations

201.301 Policy.

(a)(1) DoD implementation and sup-
plementation of the FAR is issued in
the Defense Federal Acquisition Regu-
lation Supplement (DFARS) under au-
thorization and subject to the author-
ity, direction, and control of the Sec-
retary of Defense. The DFARS con-
tains—

(i) Requirements of law;

(ii) DoD-wide policies;

(iii) Delegations of FAR authorities;

(iv) Deviations from FAR require-
ments; and

(v) Policies/procedures that have a
significant effect beyond the internal
operating procedures of DoD or a sig-
nificant cost or administrative impact
on contractors or offerors.

(2) Relevant procedures, guidance,
and information that do not meet the
criteria in paragraph (a)(1) of this sec-
tion are issued in the DFARS Proce-

201.303

dures, Guidance, and Information
(PGI).

(b) When FEDERAL REGISTER publica-
tion is required for any policy, proce-
dure, clause, or form, the department
or agency requesting Under Secretary
of Defense (Acquisition, Technology,
and Logistics) (USD(AT&L)) approval
for use of the policy, procedure, clause,
or form (see 201.304(1)) must include an
analysis of the public comments in the
request for approval. Information on
determining when a clause requires
publication in the FEDERAL REGISTER
and approval in accordance with

201.304(1) is provided at PGI 201.301(Db).

[56 FR 36284, July 31, 1991, as amended at 60
FR 61591, Nov. 30, 1995; 66 FR 6552, Feb. 10,
2000; 69 FR 63326, Nov. 1, 2004; 80 FR 36718,
June 26, 2015]

201.303 Publication and codification.

(a)(i) The DFARS is codified under
chapter 2 in title 48, Code of Federal
Regulations.

(ii) To the extent possible, all
DFARS text (whether implemental or
supplemental) is numbered as if it were
implemental. Supplemental numbering
is used only when the text cannot be
integrated intelligibly with its FAR
counterpart.

(A) Implemental numbering is the
same as its FAR counterpart, except
when the text exceeds one paragraph,
the subdivisions are numbered by skip-
ping a unit in the FAR 1.105-2(b)(2) pre-
scribed numbering sequence. For exam-
ple, three paragraphs implementing
FAR 19.501 would be numbered 219.501
1), (2), and (3) rather than (a), (b), and
(c). Three paragraphs implementing
FAR 19.501(a) would be numbered
219.501(a) (i), (ii), and (iii) rather than
(a) (1), (2), and (3). Further subdivision
of the paragraphs follows the pre-
scribed numbering sequence, e.g.,
219.501(1)(A)(A)(T)().

(B) Supplemental numbering is the
same as its FAR counterpart, with the
addition of a number of 70 and up or (S-
70) and up. Parts, subparts, sections, or
subsections are supplemented by the
addition of a number of 70 and up.
Lower divisions are supplemented by
the addition of a number of (S-70) and
up. When text exceeds one paragraph,
the subdivisions are numbered using
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the FAR 1.105-2(b)(2) prescribed se-
quence, without skipping a unit. For
example, DFARS text supplementing
FAR 19.501 would be numbered 219.501—
70. Its subdivisions would be numbered
219.501-70 (a), (b), and (c).

(C) Subdivision numbering below the
4th level does not repeat the num-
bering sequence. It uses italicized Ara-
bic numbers and then italicized lower
case Roman numerals.

(D) An example of DFARS numbering
is in Table 1-1, DFARS Numbering.

(iii) Department/agency and compo-
nent supplements must parallel the
FAR and DFARS numbering, except
department/agency supplemental num-
bering uses subsection numbering of 90
and up, instead of 70 and up.

TABLE 1—-1—DFARS NUMBERING

FAR Is implemented as | Is supplemented as

19 219 219.70

19.5 219.5 219.570

19.501 219.501 219.501-70

19.501-1 219.501-1 219.501-1-70

19.501-1(a) 219.501-1(a) 219.501-1(a)(S—
70)

19.501-1(a)(1) 219.501-1(a)(1) 219.501-1(a)(1)(S—
70)

[566 FR 36284, July 31, 1991, as
FR 51074, Sept. 21, 1999]

amended at 64

201.304 Agency control and compli-
ance procedures.

Departments and agencies and their
component organizations may issue ac-
quisition regulations as necessary to
implement or supplement the FAR or
DFARS.

(1)(i) Approval of the USD (AT&L) is
required before including in a depart-
ment/agency or component supple-
ment, or any other contracting regula-
tion document such as a policy letter
or clause book, any policy, procedure,
clause, or form that—

(A) Has a significant effect beyond
the internal operating procedures of
the agency; or

(B) Has a significant cost or adminis-
trative impact on contractors or
offerors.

(ii) Except as provided in paragraph
(2) of this section, the USD(AT&L) has
delegated authority to the Director of
Defense Procurement and Acquisition
Policy (OUSD(AT&L)DPAP) to approve
or disapprove the policies, procedures,
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clauses, and forms subject to paragraph
(1)) of this section.

(2) In accordance with 41 U.S.C. 1304,
a new requirement for a certification
by a contractor or offeror may not be
included in a department/agency or
component procurement regulation un-
less—

(i) The certification requirement is
specifically imposed by statute; or

(ii) Written justification for such cer-
tification is provided to the Secretary
of Defense by USD(AT&L), and the Sec-
retary of Defense approves in writing
the inclusion of such certification re-
quirement.

(3) Contracting activities must ob-
tain the appropriate approval (see
201.404) for any class deviation (as de-
fined in FAR subpart 1.4) from the FAR
or DFARS, before its inclusion in a de-
partment/agency or component supple-
ment or any other contracting regula-
tion document such as a policy letter
or clause book.

(4) Each department and agency must
develop and, upon approval by
OUSD(AT&L)DPAP, implement, main-
tain, and comply with a plan for con-
trolling the use of clauses other than
those prescribed by FAR or DFARS.
Additional information on department
and agency clause control plan require-
ments is available at PGI 201.304(4).

(5) Departments and agencies must
submit requests for the Secretary of
Defense, USD(AT&L), and
OUSD(AT&L)DPAP approvals required
by this section through the Director of
the DAR Council. Procedures for re-
questing approval of department and
agency clauses are provided at PGI
201.304(5).

(6) The Director of Defense Procure-
ment publishes changes to the DFARS
in the FEDERAL REGISTER and elec-
tronically via the World Wide Web.
Each change includes an effective date.
Unless guidance accompanying a
change states otherwise, contracting
officers must include any new or re-
vised clauses, provisions, or forms in
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solicitations issued on or after the ef-
fective date of the change.

[66 FR 36284, July 31, 1991, as amended at 60
FR 61591, Nov. 30, 1995; 63 FR 11528, Mar. 9,
1998; 64 FR 39430, July 22, 1999; 656 FR 6552,
Feb. 10, 2000; 68 FR 7439, Feb. 14, 2003; 76 FR
58137, Sept. 20, 2011; 77 FR 35879, June 15, 2012;
80 FR 36718, June 26, 2015]

Subpart 201.4—Deviations From
the FAR

201.402

(1) The Director of Defense Procure-
ment and Acquisition Policy, Office of
the Under Secretary of Defense (Acqui-
sition, Technology, and Logistics)
(OUSD(AT&L)DPAP), is the approval
authority within DoD for any indi-
vidual or class deviation from—

(i) FAR 3.104, Procurement Integrity,
or DFARS 203.104, Procurement Integ-
rity;

(ii) FAR Subpart 27.4, Rights in Data
and Copyrights, or DFARS Subpart
227.4, Rights in Data and Copyrights;

(iii) FAR part 30, Cost Accounting
Standards Administration, or DFARS
part 230, Cost Accounting Standards
Administration;

(iv) FAR subpart 31.1, Applicability,
or DFARS subpart 231.1, Applicability
(contract cost principles);

(v) FAR subpart 31.2, Contracts with
Commercial Organizations, or DFARS
subpart 231.2, Contracts with Commer-
cial Organizations; or

(vi) FAR part 32, Contract Financing
(except subparts 32.7 and 32.8 and the
payment clauses prescribed by subpart
32.1), or DFARS part 232, Contract Fi-
nancing (except subparts 232.7 and
232.8).

(2) Submit requests for deviation ap-
proval through  department/agency
channels to the approval authority in
paragraph (1) of this section, 201.403, or
201.404, as appropriate. Submit devi-
ations that require OUSD(AT&L)DPAP
approval through the Director of the
DAR Council. At a minimum, each re-
quest must—

(i) Identify the department/agency,
and component if applicable, request-
ing the deviation;

(ii) Identify the FAR or DFARS cita-
tion from which a deviation is needed,
state what is required by that citation,

Policy.
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201.403

and indicate whether an individual or
class deviation is requested;

(iii) Describe the deviation and indi-
cate which of paragraphs (a) through
(f) of FAR 1.401 best categorizes the de-
viation;

(iv) State whether the deviation will
have a significant effect beyond the in-
ternal operating procedures of the
agency and/or a significant cost or ad-
ministrative impact on contractors or
offerors, and give reasons to support
the statement;

(v) State the period of time for which
the deviation is required;

(vi) State whether approval for the
same deviation has been received pre-
viously, and if so, when;

(vii) State whether the proposed devi-
ation was published (see FAR subpart
1.5 for publication requirements) in the
FEDERAL REGISTER and provide anal-
ysis of comments;

(viii) State whether the request for
deviation has been reviewed by legal
counsel, and if so, state results; and

(ix) Give detailed rationale for the
request. State what problem or situa-
tion will be avoided, corrected, or im-
proved if request is approved.

[66 FR 36284, July 31, 1991, as amended at 60
FR 61591, Nov. 30, 1995; 61 FR 50451, Sept. 26,
1996; 64 FR 8727, Feb. 23, 1999; 656 FR 6552, Feb.
10, 2000; 68 FR 7439, Feb. 14, 2003]

201.403 Individual deviations.

(1) Individual deviations, except
those described in 201.402(1) and para-
graph (2) of this section, must be ap-
proved in accordance with the depart-
ment/agency plan prescribed by
201.304(4).

(2) Contracting officers outside the
United States may deviate from pre-
scribed nonstatutory FAR and DFARS
clauses when—

(i) Contracting for support services,
supplies, or construction, with the gov-
ernments of North Atlantic Treaty Or-
ganization (NATO) countries or other
allies (as described in 10 U.S.C. 2341(2)),
or with United Nations or NATO orga-
nizations; and

(ii) Such governments or organiza-
tions will not agree to the standard
clauses.

[656 FR 6552, Feb. 10, 2000]
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201.404 Class deviations.

(b)(i) Except as provided in paragraph
(b)(ii) of this section,
OUSD(AT&L)DPAP is the approval au-
thority within DoD for any class devi-
ation.

(ii) The senior procurement execu-
tives for the Army, Navy, and Air
Force, and the Directors of the Defense
Commissary Agency, the Defense Con-
tract Management Agency, and the De-
fense Logistics Agency, may approve
any class deviation, other than those
described in 201.402(1), that does not—

(A) Have a significant effect beyond
the internal operating procedures of
the department or agency;

(B) Have a significant cost or admin-
istrative impact on contractors or
offerors;

(C) Diminish any preference given
small business concerns by the FAR or
DFARS:; or

(D) Extend to requirements imposed
by statute or by regulations of other
agencies such as the Small Business
Administration and the Department of
Labor.

[656 FR 6552, Feb. 10, 2000, as amended at 65
FR 52951, Aug. 31, 2000; 68 FR 7439, Feb. 14,
2003]

Subpart 201.6—Career Develop-
ment, Contracting Authority,
and Responsibilities

201.602 Contracting officers.

201.602-2 Responsibilities.

(d) Follow the procedures at PGI
201.602-2 regarding designation, assign-
ment, and responsibilities of a con-
tracting officer’s representative (COR).

(1) A COR shall be an employee, mili-
tary or civilian, of the U.S. Govern-
ment, a foreign government, or a North
Atlantic Treaty Organization/coalition
partner. In no case shall contractor
personnel serve as CORs.

[79 FR 22036, Apr. 21, 2014]

201.602-70 Contract clause.

Use the clause at 252.201-7000, Con-
tracting Officer’s Representative, in so-
licitations and contracts when appoint-
ment of a contracting officer’s rep-
resentative is anticipated.
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201.603 Selection, appointment, and
termination of appointment for con-
tracting officers.

201.603-2 Selection.

(1) In accordance with 10 U.S.C. 1724,
in order to qualify to serve as a con-
tracting officer with authority to
award or administer contracts for
amounts above the simplified acquisi-
tion threshold, a person must—

(i) Have completed all contracting
courses required for a contracting offi-
cer to serve in the grade in which the
employee or member of the armed
forces will serve;

(ii) Have at least 2 years experience
in a contracting position;

(iii) Have—

(A) Received a baccalaureate degree
from an accredited educational institu-
tion; and

(B) Completed at least 24 semester
credit hours, or equivalent, of study
from an accredited institution of high-
er education in any of the following
disciplines: accounting, business fi-
nance, law, contracts, purchasing, eco-
nomics, industrial management, mar-
keting, quantitative methods, and or-
ganization and management; and

(iv) Meet such additional require-
ments, based on the dollar value and
complexity of the contracts awarded or
administered in the position, as may be
established by the Secretary of De-
fense.

(2) The qualification requirements in
paragraph (1)(iii) of this subsection do
not apply to a DoD employee or mem-
ber of the armed forces who—

(i) On or before September 30, 2000,
occupied—

(A) A contracting officer position
with authority to award or administer
contracts above the simplified acquisi-
tion threshold; or

(B) A position either as an employee
in the GS-1102 occupational series or a
member of the armed forces in an occu-
pational specialty similar to the GS-
1102 series;

(ii) Is in a contingency contracting
force; or

(iii) Is an individual appointed to a 3-
year developmental position. Informa-
tion on developmental opportunities is
contained in DoD Instruction 5000.66,
Operation of the Defense Acquisition,
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Technology, and Logistics Workforce
Education, Training, and Career Devel-
opment Program.

(3) Waivers to the requirements in
paragraph (1) of this subsection may be
authorized. Information on waivers is
contained in DoD Instruction 5000.66.

[67 FR 65509, Oct. 25, 2002, as amended at 73
FR 21844, Apr. 23, 2008]

201.603-3 Appointment.

(a) Certificates of Appointment exe-
cuted under the Armed Services Pro-
curement Regulation or the Defense
Acquisition Regulation have the same
effect as if they had been issued under
FAR.

(b) Agency heads may delegate the
purchase authority in 213.301 to DoD ci-
vilian employees and members of the
U.S. Armed Forces.

[66 FR 36284, July 31, 1991, as amended at 64
FR 56705, Oct. 21, 1999]

201.670 Appointment of property ad-
ministrators and plant clearance of-
ficers.

(a) The appropriate agency authority
shall appoint or terminate (in writing)
property administrators and plant
clearance officers.

(b) In appointing qualified property
administrators and plant clearance of-
ficers, the appointing authority shall
consider experience, training, edu-
cation, business acumen, judgment,
character, and ethics.

[76 FR 52142, <Aug. 19, 2011]

PART 202—DEFINITIONS OF WORDS
AND TERMS

AUTHORITY: 41 U.S.C. 1303 and 48 CFR chap-
ter 1.

Subpart 202.1—Definitions

202.101 Definitions.

Authorized aftermarket manufacturer
means an organization that fabricates
an electronic part under a contract
with, or with the express written au-
thority of, the original component
manufacturer based on the original
component manufacturer’s designs, for-
mulas, and/or specifications.

13

202.101

Compromise means disclosure of infor-
mation to unauthorized persons, or a
violation of the security policy of a
system, in which unauthorized inten-
tional or unintentional disclosure,
modification, destruction, or loss of an
object, or the copying of information
to unauthorized media may have oc-
curred.

Congressional
means—

(1) In accordance with 10 U.S.C.
101(a)(16), except as otherwise specified
in paragraph (2) of this definition or as
otherwise specified by statute for par-
ticular applications—

(i) The Committee on Armed Services
of the Senate;

(ii) The Committee on Appropria-
tions of the Senate;

(iii) The Committee on Armed Serv-
ices of the House of Representatives;
and

(iv) The Committee on Appropria-
tions of the House of Representatives.

(2) For use in subpart 217.1, see the
definition at 217.103.

Contract administration office also
means a contract management office of
the Defense Contract Management
Agency.

Contract manufacturer means a com-
pany that produces goods under con-
tract for another company under the
label or brand name of that company.

Contracting activity for DoD also
means elements designated by the di-
rector of a defense agency which has
been delegated contracting authority
through its agency charter. DoD con-
tracting activities are listed at PGI
202.101.

Contracting  officer’s  representative
means an individual designated and au-
thorized in writing by the contracting
officer to perform specific technical or
administrative functions.

Contractor-approved supplier means a
supplier that does not have a contrac-
tual agreement with the original com-
ponent manufacturer for a transaction,
but has been identified as trustworthy
by a contractor or subcontractor.

Counterfeit electronic part means an
unlawful or unauthorized reproduction,
substitution, or alteration that has
been knowingly mismarked,
misidentified, or otherwise misrepre-
sented to be an authentic, unmodified

defense committees
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electronic part from the original man-
ufacturer, or a source with the express
written authority of the original man-
ufacturer or current design activity,
including an authorized aftermarket
manufacturer. Unlawful or unauthor-
ized substitution includes used elec-
tronic parts represented as new, or the
false identification of grade, serial
number, lot number, date code, or per-
formance characteristics.

Cyber incident means actions taken
through the use of computer networks
that result in a compromise or an ac-
tual or potentially adverse effect on an
information system and/or the infor-
mation residing therein.

Departments and agencies, as used in
DFARS, means the military depart-
ments and the defense agencies. The
military departments are the Depart-
ments of the Army, Navy, and Air
Force (the Marine Corps is a part of the
Department of the Navy). The defense
agencies are the Defense Advanced Re-
search Projects Agency, the Defense
Commissary Agency, the Defense Con-
tract Management Agency, the Defense
Finance and Accounting Service, the
Defense Information Systems Agency,
the Defense Intelligence Agency, the
Defense Logistics Agency, the Defense
Security Cooperation Agency, the De-
fense Security Service, the Defense
Threat Reduction Agency, the Missile
Defense Agency, the National
Geospatial-Intelligence Agency, the
National Security Agency, the United
States Special Operations Command,
and the United States Transportation
Command.

Department of Defense (DoD), as used
in DFARS, means the Department of
Defense, the military departments, and
the defense agencies.

Electronic part means an integrated
circuit, a discrete electronic compo-
nent (including, but not limited to, a
transistor, capacitor, resistor, or
diode), or a circuit assembly (section
818(f)(2) of Pub. L. 112-81).

Executive agency means for DoD, the
Department of Defense, the Depart-
ment of the Army, the Department of
the Navy, and the Department of the
Air Force.

General public and non-governmental
entities, as used in the definition of
commercial item at FAR 2.101, do not in-
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clude the Federal Government or a
State, local, or foreign government
(Pub. L. 110-181, section 815(b)).

Head of the agency means, for DoD,
the Secretary of Defense, the Secretary
of the Army, the Secretary of the
Navy, and the Secretary of the Air
Force. Subject to the direction of the
Secretary of Defense, the Under Sec-
retary of Defense (Acquisition, Tech-
nology, and Logistics), and the Direc-
tor of Defense Procurement and Acqui-
sition Policy, the directors of the de-
fense agencies have been delegated au-
thority to act as head of the agency for
their respective agencies (i.e., to per-
form functions under the FAR or
DFARS reserved to a head of agency or
agency head), except for such actions
that by terms of statute, or any delega-
tion, must be exercised within the Of-
fice of the Secretary of Defense. (For
emergency acquisition flexibilities, see
218.270.)

Information technology (see 40 U.S.C.
11101(6)) means, in lieu of the definition
at FAR 2.1, any equipment, or inter-
connected system(s) or subsystem(s) of
equipment, that is used in the auto-
matic acquisition, storage, analysis,
evaluation, manipulation, manage-
ment, movement, control, display,
switching, interchange, transmission,
or reception of data or information by
the agency.

(1) For purposes of this definition,
equipment is used by an agency if the
equipment is used by the agency di-
rectly or is used by a contractor under
a contract with the agency that re-
quires—

(1) Its use; or

(ii) To a significant extent, its use in
the performance of a service or the fur-
nishing of a product.

(2) The term ‘“information tech-
nology’’ includes computers, ancillary
equipment (including imaging periph-
erals, input, output, and storage de-
vices necessary for security and sur-
veillance), peripheral equipment de-
signed to be controlled by the central
processing unit of a computer, soft-
ware, firmware and similar procedures,
services (including support services),
and related resources.
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(3) The term ‘‘information tech-
nology’’ does not include any equip-
ment acquired by a contractor inci-
dental to a contract.

Major defense acquisition program is
defined in 10.U.S.C. 2430(a).

Media, as used in parts 204 and 239,
means physical devices or writing sur-
faces including, but not limited to,
magnetic tapes, optical disks, mag-
netic disks, large-scale integration
memory chips, and printouts onto
which covered defense information is
recorded, stored, or printed within a
covered contractor information sys-
tem.

Obsolete electronic part means an elec-
tronic part that is no longer available
from the original manufacturer or an
authorized aftermarket manufacturer.

Original component manufacturer
means an organization that designs
and/or engineers a part and is entitled
to any intellectual property rights to
that part.

Original equipment manufacturer
means a company that manufactures
products that it has designed from pur-
chased components and sells those
products under the company’s brand
name.

Original manufacturer means the
original component manufacturer, the
original equipment manufacturer, or
the contract manufacturer.

Procedures, Guidance, and Information
(PGI) means a companion resource to
the DFARS that—

(1) Contains mandatory internal DoD
procedures. The DFARS will direct
compliance with mandatory procedures
using imperative language such as
“Follow the procedures at * * ¥’ or
similar directive language;

(2) Contains non-mandatory internal
DoD procedures and guidance and sup-
plemental information to be used at
the discretion of the contracting offi-
cer. The DFARS will point to non-man-
datory procedures, guidance, and infor-
mation using permissive language such
as ‘“‘The contracting officer may
use * * ¥’ or ‘‘Additional information
is available at * * *” or other similar
language;

(3) Is numbered similarly to the
DFARS, except that each PGI numer-
ical designation is preceded by the let-
ters “PGI”’; and
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(4) Is available electronically at
hitp://www.acq.osd.mil/dpap/dars/
index.htm.

Senior procurement executive means,
for DoD—

Department of Defense (including the
defense agencies)—Under Secretary of
Defense (Acquisition, Technology, and
Logistics);

Department of the Army—Assistant
Secretary of the Army (Acquisition,
Logistics and Technology);

Department of the Navy—Assistant
Secretary of the Navy (Research, De-
velopment and Acquisition);

Department of the Air Force—Assist-
ant Secretary of the Air Force (Acqui-
sition).

The directors of the defense agencies
have been delegated authority to act as
senior procurement executive for their
respective agencies, except for such ac-
tions that by terms of statute, or any
delegation, must be exercised by the
Under Secretary of Defense (Acquisi-
tion, Technology, and Logistics).

Suspect counterfeit electronic part
means an electronic part for which
credible evidence (including, but not
limited to, visual inspection or testing)
provides reasonable doubt that the
electronic part is authentic.

Tiered evaluation of offers, also known
as cascading evaluation of offers, means
a procedure used in negotiated acquisi-
tions, when market research is incon-
clusive for justifying limiting competi-
tion to small business concerns, where-
by the contracting officer—

(1) Solicits and receives offers from
both small and other than small busi-
ness concerns;

(2) Establishes a tiered or cascading
order of precedence for evaluating of-
fers that is specified in the solicitation;
and

(3) If no award can be made at the
first tier, evaluates offers at the next
lower tier, until award can be made.

[56 FR 36287, July 31, 1991]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting section 202.101, see the List
of CFR Sections Affected, which appears in
the Finding Aids section of the printed vol-
ume and at www.fdsys.gov.
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203.070 Reporting of violations and
suspected violations.

Report violations and suspected vio-
lations of the following requirements
in accordance with 209.406-3 or 209.407—
3 and DoDD 7050.5, Coordination of
Remedies for Fraud and Corruption Re-
lated to Procurement Activities:

(a) Certificate of Independent Price
Determination (FAR 3.103).

(b) Procurement integrity
3.104).

(c) Gratuities clause (FAR 3.203).

(d) Antitrust laws (FAR 3.303).

(e) Covenant Against Contingent
Fees (FAR 3.405).

(f) Kickbacks (FAR 3.502).

(g) Prohibitions on persons convicted
of defense-related contract felonies
(203.570).

[69 FR 74990, Dec. 15, 2004, as amended at 77
FR 35879, June 15, 2012]

(FAR

Subpart 203.1—Safeguards
203.104 Procurement integrity.

203.104-4 Disclosure, protection, and
marking of contractor bid or pro-
posal information and source selec-
tion information.

(d)(3) For purposes of FAR 3.104-
4(d)(3) only, DoD follows the notifica-
tion procedures in FAR 27.404-5(a).
However, FAR 27.404-5(a)(1) does not
apply to DoD.

[74 FR 2409, Jan. 15, 2009]

203.170 Business practices.

To ensure the separation of functions
for oversight, source selection, con-
tract negotiation, and contract award,
departments and agencies shall adhere
to the following best practice policies:

(a) Senior leaders shall not perform
multiple roles in source selection for a
major weapon system or major service
acquisition.

(b) Vacant acquisition positions shall
be filled on an ‘‘acting” basis from
below until a permanent appointment
is made. To provide promising profes-
sionals an opportunity to gain experi-
ence by temporarily filling higher posi-
tions, these oversight duties shall not
be accrued at the top.
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(c) Acquisition process reviews of the
military departments shall be con-
ducted to assess and improve acquisi-
tion and management processes, roles,
and structures. The scope of the re-
views should include—

(1) Distribution of acquisition roles
and responsibilities among personnel;

(2) Processes for reporting concerns
about unusual or inappropriate ac-
tions; and

(3) Application of DoD Instruction
5000.2, Operation of the Defense Acqui-
sition System, and the disciplines in
the Defense Acquisition Guidebook.

(d) Source selection processes shall
be—

(1) Reviewed and approved by cog-
nizant organizations responsible for
oversight;

(2) Documented by the head of the
contracting activity or at the agency
level; and

(3) Periodically reviewed by outside
officials independent of that office or
agency.

(e) Legal review of documentation of
major acquisition system source selec-
tion shall be conducted prior to con-
tract award, including the supporting
documentation of the source selection
evaluation board, source selection ad-
visory council, and source selection au-
thority.

(f) Procurement management reviews
shall determine whether clearance
threshold authorities are clear and
that independent review is provided for
acquisitions exceeding the simplified
acquisition threshold.

[72 FR 20757, Apr. 26, 2007, as amended at 74
FR 2408, Jan. 15, 2009; 79 FR 73488, Dec. 11,
2014]

203.171 Senior DoD officials seeking
employment with defense contrac-
tors.

203.171-1 Scope.

This section implements Section 847
of the National Defense Authorization
Act for Fiscal Year 2008 (Public Law
110-181).

[74 FR 2409, Jan. 15, 2009]

203.171-2 Definition.

Covered DoD official as used in this
section, is defined in the clause at
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252.203-7000, Requirements Relating to
Compensation of Former DoD Officials.

[74 FR 2409, Jan. 15, 2009]

203.171-3 Policy.

(a) A DoD official covered by the re-
quirements of Section 847 of Public
Law 110-181 (a ‘‘covered DoD official’’)
who, within 2 years after leaving DoD
service, expects to receive compensa-
tion from a DoD contractor, shall,
prior to accepting such compensation,
request a written opinion from the ap-
propriate DoD ethics counselor regard-
ing the applicability of post-employ-
ment restrictions to activities that the
official may undertake on behalf of a
contractor.

(b) A DoD contractor may not know-
ingly provide compensation to a cov-
ered DoD official within 2 years after
the official leaves DoD service unless
the contractor first determines that
the official has received, or has re-
quested at least 30 days prior to receiv-
ing compensation from the contractor,
the post-employment ethics opinion
described in paragraph (a) of this sec-
tion.

(c) If a DoD contractor knowingly
fails to comply with the requirements
of the clause at 252.203-7000, adminis-
trative and contractual actions may be
taken, including cancellation of a pro-
curement, rescission of a contract, or
initiation of suspension or debarment
proceedings.

[74 FR 2409, Jan. 15, 2009]

203.171-4 Solicitation provision and
contract clause.

(a) Use the clause at 252.203-7000, Re-
quirements Relating to Compensation
of Former DoD Officials, in all solicita-
tions and contracts, including solicita-
tions and contracts using FAR part 12
procedures for the acquisition of com-
mercial items.

(b) Use the provision at 252.203-7005,
Representation Relating to Compensa-
tion of Former DoD Officials, in all so-
licitations, including solicitations
using FAR part 12 procedures for the
acquisition of commercial items and
solicitations for task and delivery or-
ders

[76 FR 71829, Nov. 18, 2011, as amended at 78
FR 37983, June 25, 2013]
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Subpart 203.5—Other Improper
Business Practices

203.502-2 Subcontractor kickbacks.

(h) The DoD Inspector General has
designated Special Agents of the fol-
lowing investigative organizations as
representatives for conducting inspec-
tions and audits under 41 U.S.C. chap-
ter 87, Kickbacks:

(i) U.S. Army Criminal Investigation
Command.

(ii) Naval Criminal Investigative
Service.

(iii) Air Force Office of Special Inves-
tigations.

(iv) Defense Criminal Investigative
Service.

[66 FR 36288, July 31, 1991, as amended at 60
FR 29497, June 5, 1995; 77 FR 35879, June 15,
2012]

203.570 Prohibition on persons con-
victed of frauds or other defense-
contract-related felonies.

203.570-1 Scope.

This subpart implements 10 U.S.C.
2408. For information on 10 U.S.C. 2408,
see PGI 203.570-1.

[71 FR 14100, Mar. 21, 2006]

203.570-2 Prohibition period.

DoD has sole responsibility for deter-
mining the period of the prohibition
described in paragraph (b) of the clause
at 252.203-7001, Prohibition on Persons
Convicted of Fraud or Other Defense-
Contract-Related Felonies. The prohi-
bition period—

(a) Shall not be less than 5 years
from the date of conviction unless the
agency head or a designee grants a
waiver in the interest of national secu-
rity. Follow the waiver procedures at
PGI 203.570-2(a); and

(b) May be more than 5 years from
the date of conviction if the agency
head or a designee makes a written de-
termination of the need for the longer
period. The agency shall provide a copy
of the determination to the address at
PGI 203.570-2(b).

[69 FR 74990, Dec. 15, 2004]

203.570-3 Contract clause.

Use the clause at 252.203-7001, Prohi-
bition on Persons Convicted of Fraud
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or Other Defense-Contract-Related
Felonies, in all solicitations and con-
tracts exceeding the simplified acquisi-
tion threshold, except solicitations and
contracts for commercial items.

[64 FR 14398, Mar. 25, 1999. Redesignated at 69
FR 74990, Dec. 15, 2004]

Subpart 203.7—Voiding and
Rescinding Contracts

203.703 Authority.

The authority to act for the agency
head under this subpart is limited to a
level no lower than an official who is
appointed by and with the advice of the
Senate, without power of redelegation.
For the defense agencies, for purposes
of this subpart, the agency head des-
ignee is the Under Secretary of Defense
(Acquisition, Technology, and Logis-
tics).

[66 FR 36288, July 31, 1991, as amended at 60

FR 61592, Nov. 30, 1995; 66 FR 39704, June 27,
2000]

Subpart 203.8—Limitations on the
Payment of Funds To Influ-
ence Federal Transactions

SOURCE: 77 FR 19128, Mar. 30, 2012, unless
otherwise noted.

203.806 Processing
tions.

Report suspected violations to the
address at PGI 203.8(a).

Subpart 203.9—Whistleblower Pro-
tections for Contractor Em-
ployees

203.900 Scope of subpart.

This subpart applies to DoD instead
of FAR subpart 3.9.

(1) This subpart implements 10 U.S.C.
2409 as amended by section 846 of the
National Defense Authorization Act for
Fiscal Year 2008 (Pub. L. 110-181), sec-
tion 842 of the National Defense Au-
thorization Act for Fiscal Year 2009
(Pub. L. 110-417), and section 827 of the
National Defense Authorization Act for
Fiscal Year 2013 (Pub. L. 112-239).

(2) This subpart does not apply to any
element of the intelligence commu-
nity, as defined in 50 U.S.C. 3003(4).

suspected viola-
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This subpart does not apply to any dis-
closure made by an employee of a con-
tractor or subcontractor of an element
of the intelligence community if such
disclosure—

(i) Relates to an activity or an ele-
ment of the intelligence community; or

(ii) Was discovered during contract or
subcontract services provided to an ele-
ment of the intelligence community.

[68 FR 59853, Sept. 30, 2013, as amended at 79
FR 11337, Feb. 28, 2014]

203.901 Definitions.

Abuse of authority, as used in this
subpart, means an arbitrary and capri-
cious exercise of authority that is in-
consistent with the mission of DoD or
the successful performance of a DoD
contract.

203.903 Policy.

(1) Prohibition. 10 U.S.C. 2409 prohibits
contractors and subcontractors from
discharging, demoting, or otherwise
discriminating against an employee as
a reprisal for disclosing, to any of the
entities listed at paragraph (3) of this
section, information that the employee
reasonably believes is evidence of gross
mismanagement of a DoD contract, a
gross waste of DoD funds, an abuse of
authority relating to a DoD contract, a
violation of law, rule, or regulation re-
lated to a DoD contract (including the
competition for or negotiation of a
contract), or a substantial and specific
danger to public health or safety. Such
reprisal is prohibited even if it is un-
dertaken at the request of an executive
branch official, unless the request
takes the form of a non-discretionary
directive and is within the authority of
the executive branch official making
the request.

(2) Classified information. As provided
in section 827(h) of the National De-
fense Authorization Act for Fiscal Year
2013, nothing in this subpart provides
any rights to disclose classified infor-
mation not otherwise provided by law.

(3) Entities to whom disclosure may
be made:

(i) A Member of Congress or a rep-
resentative of a committee of Con-
gress.

(ii) An Inspector General that re-
ceives funding from or has oversight
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over contracts awarded for or on behalf
of DoD.

(iii) The Government Accountability
Office.

(iv) A DoD employee responsible for
contract oversight or management.

(v) An authorized official of the De-
partment of Justice or other law en-
forcement agency.

(vi) A court or grand jury.

(vii) A management official or other
employee of the contractor or subcon-
tractor who has the responsibility to
investigate, discover, or address mis-
conduct.

(4) Disclosure clarified. An employee
who initiates or provides evidence of
contractor or subcontractor mis-
conduct in any judicial or administra-
tive proceeding relating to waste,
fraud, or abuse on a DoD contract shall
be deemed to have made a disclosure.

(5) Contracting officer actions. A con-
tracting officer who receives a com-
plaint of reprisal of the type described
in paragraph (1) of this section shall
forward it to legal counsel or to the ap-
propriate party in accordance with
agency procedures.

[68 FR 59853, Sept. 30, 2013, as amended at 79
FR 11337, Feb. 28, 2014; 79 FR 23278, Apr. 28,
2014]

203.904 Procedures
plaints.

(1) Any employee of a contractor or
subcontractor who believes that he or
she has been discharged, demoted, or
otherwise discriminated against con-
trary to the policy in 203.903 may file a
complaint with the Inspector General
of the Department of Defense.

(2) A complaint may not be brought
under this section more than three
years after the date on which the al-
leged reprisal took place.

(3) The complaint shall be signed and
shall contain—

(i) The name of the contractor;

(ii) The contract number, if known; if
not, a description reasonably sufficient
to identify the contract(s) involved;

(iii) The violation of law, rule, or reg-
ulation giving rise to the disclosure;

(iv) The nature of the disclosure giv-
ing rise to the discriminatory act, in-
cluding the party to whom the infor-
mation was disclosed; and

for filing com-
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(v) The specific nature and date of
the reprisal.

[68 FR 59853, Sept. 30, 2013, as amended at 79
FR 11337, Feb. 28, 2014]

203.905 Procedures for
complaints.

(1) Unless the DoD Inspector General
makes a determination that the com-
plaint is frivolous, fails to allege a vio-
lation of the prohibition in 203.903, or
has been previously addressed in an-
other Federal or State judicial or ad-
ministrative proceeding initiated by
the complainant, the DoD Inspector
General will investigate the complaint.

(2) If the DoD Inspector General in-
vestigates the complaint, the DoD In-
spector General will—

(i) Notify the complainant, the con-
tractor alleged to have committed the
violation, and the head of the agency;
and

(ii) Provide a written report of find-
ings to the complainant, the con-
tractor alleged to have committed the
violation, and the head of the agency.

(3) Upon completion of the investiga-
tion, the DoD Inspector General—

(i) Either will determine that the
complaint is frivolous, fails to allege a
violation of the prohibition in 203.903,
or has been previously addressed in an-
other Federal or State judicial or ad-
ministrative proceeding initiated by
the complainant, or will submit the re-
port addressed in paragraph (2) of this
section within 180 days after receiving
the complaint; and

(ii) If unable to submit a report with-
in 180 days, will submit the report
within the additional time period, up
to 180 days, as agreed to by the person
submitting the complaint.

(4) The DoD Inspector General may
not respond to any inquiry or disclose
any information from or about any per-
son alleging the reprisal, except to the
extent that such response or disclosure
is—

(i) Made with the consent of the per-
son alleging reprisal;

(ii) Made in accordance with 5 U.S.C.
562a (the Freedom of Information Act)
or as required by any other applicable
Federal law; or

(iii) Necessary to conduct an inves-
tigation of the alleged reprisal.

investigating
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(5) The legal burden of proof specified
at paragraph (e) of 5 U.S.C. 1221 (Indi-
vidual Right of Action in Certain Re-
prisal Cases) shall be controlling for
the purposes of an investigation con-
ducted by the DoD Inspector General,
decision by the head of an agency, or
judicial or administrative proceeding
to determine whether prohibited dis-
crimination has occurred.

[74 FR 2410, Jan. 15, 2009, as amended at 78
FR 59853, Sept. 30, 2013; 79 FR 11337, Feb. 28,
2014]

203.906 Remedies.

(1) Not later than 30 days after re-
ceiving a DoD Inspector General report
in accordance with 203.905, the head of
the agency shall determine whether
sufficient basis exists to conclude that
the contractor has subjected the com-
plainant to a reprisal as prohibited by
203.903 and shall either issue an order
denying relief or shall take one or
more of the following actions:

(i) Order the contractor to take af-
firmative action to abate the reprisal.

(ii) Order the contractor to reinstate
the person to the position that the per-
son held before the reprisal, together
with compensatory damages (including
back pay), employment benefits, and
other terms and conditions of employ-
ment that would apply to the person in
that position if the reprisal had not
been taken.

(iii) Order the contractor to pay the
complainant an amount equal to the
aggregate amount of all costs and ex-
penses (including attorneys’ fees and
expert witnesses’ fees) that were rea-
sonably incurred by the complainant
for, or in connection with, bringing the
complaint regarding the reprisal, as de-
termined by the head of the agency.

(2) If the head of the agency issues an
order denying relief or has not issued
an order within 210 days after the sub-
mission of the complaint or within 30
days after the expiration of an exten-
sion of time granted in accordance
with 203.905(3)(ii), and there is no show-
ing that such delay is due to the bad
faith of the complainant—

(i) The complainant shall be deemed
to have exhausted all administrative
remedies with respect to the com-
plaint; and
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(ii) The complainant may bring a de
novo action at law or equity against
the contractor to seek compensatory
damages and other relief available
under 10 U.S.C. 2409 in the appropriate
district court of the United States,
which shall have jurisdiction over such
an action without regard to the
amount in controversy. Such an action
shall, at the request of either party to
the action, be tried by the court with a
jury. An action under this authority
may not be brought more than two
years after the date on which remedies
are deemed to have been exhausted.

(3) An Inspector General determina-
tion and an agency head order denying
relief under paragraph (2) of this sec-
tion shall be admissible in evidence in
any de novo action at law or equity
brought pursuant to 10 U.S.C. 2409(c).

(4) Whenever a contractor fails to
comply with an order issued by the
head of agency in accordance with 10
U.S.C. 2409, the head of the agency or
designee shall request the Department
of Justice to file an action for enforce-
ment of such order in the TUnited
States district court for a district in
which the reprisal was found to have
occurred. In any action brought under
this paragraph, the court may grant
appropriate relief, including injunctive
relief, compensatory and exemplary
damages, and reasonable attorney fees
and costs. The person upon whose be-
half an order was issued may also file
such an action or join in an action filed
by the head of the agency.

(6) Any person adversely affected or
aggrieved by an order issued by the
head of the agency in accordance with
10 U.S.C. 2409 may obtain judicial re-
view of the order’s conformance with
the law, and the implementing regula-
tion, in the United States Court of Ap-
peals for a circuit in which the reprisal
is alleged in the order to have oc-
curred. No petition seeking such review
may be filed more than 60 days after
issuance of the order by the head of the
agency or designee. Review shall con-
form to Chapter 7 of Title 5, Unites
States Code. Filing such an appeal
shall not act to stay the enforcement
of the order by the head of an agency,
unless a stay is specifically entered by
the court.
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(6) The rights and remedies provided
for in this subpart may not be waived
by any agreement, policy, form, or con-
dition of employment.

[74 FR 2410, Jan. 15, 2009, as amended at 78
FR 59854, Sept. 30, 2013; 78 FR 73450, Dec. 6,
2013]

203.970 Contract clause.

Use the clause at 252.203-7002, Re-
quirement to Inform Employees of
Whistleblower Rights, in all solicita-
tions and contracts.

[74 FR 2410, Jan. 15, 2009]

Subpart 203.10—Contractor Code
of Business Ethics and Conduct

203.1003 Requirements.

(b) Notification of possible con-
tractor violation. Upon notification of
a possible contractor violation of the
type described in FAR 3.1003(b), coordi-
nate the matter with the following of-
fice:

Department of Defense Office of Inspector
General, Investigative Policy and Over-
sight Contractor Disclosure Program, 4800
Mark Center Drive, Suite 11H25, Arlington,
VA 22350-1500.

Toll-Free Telephone: 866-429-8011.

[77 FR 76937, Dec. 31, 2012]

203.1004 Contract clauses.

(a) Use the clause at 252.203-7003,
Agency Office of the Inspector General,
in solicitations and contracts, includ-
ing solicitations and contracts using
FAR part 12 procedures for the acquisi-
tion of commercial items, that include
the FAR clause 52.203-13, Contractor
Code of Business Ethics and Conduct.

(b)(2)(ii) Unless the contract is for
the acquisition of a commercial item,
use the clause at 252.203-7004, Display
of Hotline Posters, in lieu of the clause
at FAR 52.203-14, Display of Hotline
Poster(s), in solicitations and con-
tracts, if the contract value exceeds
$56.5 million. If the Department of
Homeland Security (DHS) provides dis-
aster relief funds for the contract, DHS
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will provide information on how to ob-
tain and display the DHS fraud hotline
poster (see FAR 3.1003).

[73 FR 46815, Aug. 12, 2008, as amended at 74
FR 53413, Oct. 19, 2009; 75 FR 59101, Sept. 27,
2010, as amended at 76 FR 32840, June 6, 2011;
76 FR 57674, Sept. 16, 2011; 78 FR 37983, June
25, 2013; 80 FR 5000, Jan. 29, 2015; 80 FR 36904,
June 26, 2015]
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Subpart 204.1—Contract
Execution

204.101 Contracting officer’s
ture.
Follow the procedures at PGI 204.101

for signature of contract documents.
[71 FR 9268, Feb. 23, 2006]

Subpart 204.2—Contract
Distribution

204.201 Procedures.

Follow the procedures at PGI 204.201
for the distribution of contracts and
modifications.

(a) In lieu of the requirement at FAR
4.201 (a), contracting officers shall dis-
tribute one signed copy or reproduction
of the signed contract to the con-
tractor.

[70 FR 58982, Oct. 11, 2005, as amended at 80
FR 58631, Sept. 30, 2015]

signa-

204.203 Taxpayer identification infor-
mation.

(b) The procedure at FAR 4.203(b)
does not apply to contracts that in-
clude the provision at FAR 52.204-7,
System for Award Management. The
payment office obtains the taxpayer
identification number and the type of
organization from the System for
Award Management database.

[78 FR 28757, May 16, 2013]
204.270 Electronic Document Access.

[75 FR 59102, Sept. 27, 2010, as amended at 80
FR 58631, Sept. 30, 2015]

204.270-1 Policy.

(a) The Electronic Document Access
(EDA) system, an online repository for
contractual instruments and sup-
porting documents, is DoD’s primary
tool for electronic distribution of con-
tract documents and contract data.
Contract attachments shall be
uploaded to EDA, except for contract
attachments that are classified, are too
sensitive for widespread distribution
(e.g., personally identifiable informa-
tion and Privacy Act and Health Insur-
ance Portability and Accountability
Act, or cannot be practicably con-
verted to electronic format (e.g., sam-
ples, drawings, and models). Section J
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(or similar location when the Uniform
Contract Format is not used) shall in-
clude the annotation ‘‘provided under
separate cover’” for any attachment
not uploaded to EDA.

(b) Agencies are responsible for en-
suring the following when posting doc-
uments, including contractual instru-
ments, to EDA—

(1) The timely distribution of docu-
ments; and

(2) That internal controls are in place
to ensure that—

(i) The electronic version of a con-
tract document in EDA is an accurate
representation of the contract; and

(ii) The contract data in EDA is an
accurate representation of the under-
lying contract.

[80 FR 58631, Sept. 30, 2015]

204.270-2 Procedures.

The procedures at PGI 204.270-2 pro-
vide details on how to record the re-
sults of data verification in EDA. When
these procedures are followed, contract
documents in EDA are an accurate rep-
resentation of the contract and there-
fore may be used for audit purposes.

[80 FR 58631, Sept. 30, 2015]

Subpart 204.4—Safeguarding
Classified Information Within
Industry

204.402 General.

DoD employees or members of the
Armed Forces who are assigned to or
visiting a contractor facility and are
engaged in oversight of an acquisition
program will retain control of their
work products, both classified and un-
classified (see PGI 204.402).

[71 FR 9268, Feb. 23, 2006, as amended at 76
FR 76319, Dec. 7, 2011]

204.403 Responsibilities of contracting
officers.

(1) Contracting officers shall ensure
that solicitations comply with PGI
204.403(1).

(2) For additional guidance on deter-
mining a project to be fundamental re-
search in accordance with 252.204-
7000(a)(3), see PGI 204.403(2).

[79 FR 56278, Sept. 19, 2014]
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204.404 Contract clause.

204.404-70 Additional contract clauses.

(a) Use the clause at 252.204-7000, Dis-
closure of Information, in solicitations
and contracts when the contractor will
have access to or generate unclassified
information that may be sensitive and
inappropriate for release to the public.

(b) Use the clause at 252.204-7003, Con-
trol of Government Personnel Work
Product, in all solicitations and con-
tracts.

(c) Use the clause at 252.204-7005, Oral
Attestation of Security Responsibil-
ities, in solicitations and contracts
that include the clause at FAR 52.204-
2, Security Requirements.

[67 FR 14992, Apr. 23, 1992, as amended at 64
FR 45197, Aug. 19, 1999]

204.470 U.S.-International Atomic En-
ergy Agency Additional Protocol.

204.470-1 General.

Under the U.S.-International Atomic
Energy Agency Additional Protocol
(U.S.-TAEA AP), the United States is
required to declare a wide range of pub-
lic and private nuclear-related activi-
ties to the TAEA and potentially pro-
vide access to IAEA inspectors for
verification purposes.

[74 FR 2412, Jan. 15, 2009]

204.470-2 National security exclusion.

(a) The U.S.-IAEA AP permits the
United States unilaterally to declare
exclusions from inspection require-
ments for activities, or locations or in-
formation associated with such activi-
ties, with direct national security sig-
nificance.

(b) In order to ensure that all rel-
evant activities are reviewed for direct
national security significance, both
current and former activities, and asso-
ciated locations or information, are to
be considered for applicability for a na-
tional security exclusion.

(¢c) If a DoD program manager re-
ceives notification from a contractor
that the contractor is required to re-
port any of its activities in accordance
with the U.S.-IAEA AP, the program
manager will—
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(1) Conduct a security assessment to
determine if, and by what means, ac-
cess may be granted to the JAEA; or

(2) Provide written justification to
the component or agency treaty office
for application of the national security
exclusion at that location to exclude
access by the IAEA, in accordance with
DoD Instruction 2060.03, Application of
the National Security Exclusion to the
Agreements Between the United States
of America and the International
Atomic Energy Agency for the Applica-
tion of Safeguards in the United States
of America.

[74 FR 2412, Jan. 15, 2009]

204.470-3 Contract clause.

Use the clause at 252.204-7010, Re-
quirement for Contractor to Notify
DoD if the Contractor’s Activities are
Subject to Reporting Under the U.S.-
International Atomic Energy Agency
Additional Protocol, in solicitations
and contracts for research and develop-
ment or major defense acquisition pro-
grams involving—

(a) Any fissionable materials (e.g.,
uranium, plutonium, neptunium, tho-
rium, americium);

(b) Other radiological source mate-
rials; or

(c) Technologies directly related to
nuclear power production, including
nuclear or radiological waste mate-
rials.

[74 FR 2412, Jan. 15, 2009]

Subpart 204.6—Contract Reporting

204.602 General.

See PGI 204.602 for additional infor-
mation on the Federal Procurement
Data System (FPDS) and procedures
for resolving technical or policy issues
relating to FPDS.

[74 FR 37644, July 29, 2009]

204.604 Responsibilities.

(1) The process for reporting contract
actions to FPDS should, where pos-
sible, be automated by incorporating it
into contract writing systems.

(2) Data in FPDS is stored indefi-
nitely and is electronically retrievable.
Therefore, the contracting officer may
reference the contract action report
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(CAR) approval date in the associated
Government contract file instead of in-
cluding a paper copy of the electroni-
cally submitted CAR in the file. Such
reference satisfies contract file docu-
mentation requirements of FAR
4.803(a).

(3) By December 15th of each year,
the chief acquisition officer of each
DoD component required to report its
contract actions shall submit to the
Director, Defense Procurement and Ac-
quisition Policy, its annual certifi-
cation and data validation results for
the preceding fiscal year in accordance
with the DoD Data Improvement Plan
requirements at htip:/www.acq.osd.mil/
dpap/pdi/eb. The Director, Defense Pro-
curement and Acquisition Policy, will
submit a consolidated DoD annual cer-
tification to the Office of Management
and Budget by January 5b5th of each
year.

[74 FR 37644, July 29, 2009]

204.606 Reporting data.

In addition to FAR 4.606, follow the
procedures at PGI 204.606 for reporting
data to FPDS.

[74 FR 37644, July 29, 2009]

Subpart 204.8—Contract Files

204.802 Contract files.

(a) Any document posted to the Elec-
tronic Document Access (EDA) system
is part of the contract file and is acces-
sible by multiple parties, including the
contractor. Do not include in EDA con-
tract documents that are classified, too
sensitive for widespread distribution
(e.g., personally identifiable informa-
tion and Privacy Act and Health Insur-
ance Portability and Accountability
Act), or attachments that cannot be
practicably converted to electronic for-
mat (e.g., samples, drawings, and mod-
els). Inclusion of any document in EDA
other than contracts, modifications,
and orders is optional.

(f) A photocopy, facsimile, electronic,
mechanically-applied and printed sig-
nature, seal, and date are considered to
be an original signature, seal, and date.

[80 FR 58631, Sept. 30, 2015]
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204.804 Closeout of contract files.

(1) Contracting officers shall close
out contracts in accordance with the
procedures at PGI 204.804. The closeout
date for file purposes shall be deter-
mined and documented by the pro-
curing contracting officer.

(2) The head of the contracting activ-
ity shall assign the highest priority to
closeout of contracts awarded for per-
formance in a contingency area. Heads
of contracting activities must monitor
and assess on a regular basis the
progress of contingency contract close-
out activities and take appropriate
steps if a backlog occurs. For guidance
on the planning and execution of clos-
ing out such contracts, see PGI
207.105(b)(20)(C)(8) and PGI 225.373(e).

[77 FR 30367, May 22, 2012, as amended at 80
FR 36901, June 26, 2015]

204.805 Disposal of contract files.

(1) The sources of the period for
which contract files must be retained
are General Records Schedule 3 (Pro-
curement, Supply, and Grant Records)
and General Records Schedule 6 (Ac-
countable Officers’ Accounts Records).
Copies of the General Records Schedule
may be obtained from the National Ar-
chives and Records Administration,
Washington, DC 20408.

(2) Deviations from the periods can-
not be granted by the Defense Acquisi-
tion Regulatory Council. Forward re-
quests for deviations to both the Gov-
ernment Accountability Office and the
National Archives and Records Admin-
istration.

(3) Hold completed contract files in
the office responsible for maintaining
them for a period of 12 months after
completion. After the initial 12 month
period, send the records to the local
records holding or staging area until
they are eligible for destruction. If no
space is available locally, transfer the
files to the General Services Adminis-
tration Federal Records Center that
services the area.

(4) Duplicate or working contract
files should contain no originals of ma-
terials that properly belong in the offi-
cial files. Destroy working files as soon
as practicable once they are no longer
needed.
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(5) Retain pricing review files, con-
taining documents related to reviews
of the contractor’s price proposals, sub-
ject to certified cost or pricing data
(see FAR 15.403-4), for six years. If it is
impossible to determine the final pay-
ment date in order to measure the six
year period, retain the files for nine
years.

[66 FR 36289, July 31, 1991, as amended at 62
FR 40472, July 29, 1997; 63 FR 11528, Mar. 9,
1998; 71 FR 53044, Sept. 8, 2006; 77 FR 76939,
Dec. 31, 2012; 80 FR 58632, Sept. 30, 2015]

Subpart 204.9—Taxpayer
Identification Number Information

SOURCE: 64 FR 43099, Aug. 9, 1999, unless
otherwise noted.

204.902 General.

(b) DoD uses the Federal Procure-
ment Data System (FPDS) to meet
these reporting requirements.

[74 FR 37645, July 29, 2009]

Subpart 204.11—System For
Award Management

SOURCE: 68 FR 64558, Nov. 14, 2003, unless
otherwise noted.

204.1103 Procedures.

See PGI 204.1103 for helpful informa-
tion on navigation and data entry in
the System for Award Management
(SAM) database.

(1) On contract award documents, use
the contractor’s legal or ‘‘doing busi-
ness as’’ name and physical address in-
formation as recorded in the (SAM)
database at the time of award.

(2) When making a determination to
exercise an option, or at any other
time before issuing a modification
other than a unilateral modification
making an administrative change, en-
sure that—

(i) The contractor’s record is active
in the SAM database; and

(ii) The contractor’s Data Universal
Numbering System (DUNS) number,
Commercial and Government Entity
(CAGE) code, name, and physical ad-
dress are accurately reflected in the
contract document.

(3) At any time, if the DUNS number,
CAGE code, contractor name, or phys-
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ical address on a contract no longer
matches the information on the con-
tractor’s record in the SAM database,
the contracting officer shall process a
novation or change-of-name agree-
ment, or an address change, as appro-
priate.

(4) See PGIT 204.1103 for additional re-
quirements relating to use of informa-
tion in the SAM database.

(5) On contractual documents trans-
mitted to the payment office, provide
the CAGE code, instead of the DUNS
number or DUNS+4 number, in accord-
ance with agency procedures.

[74 FR 37643, July 29, 2009, as amended at 78
FR 28757, May 16, 2013]

204.1105 Solicitation
contract provisions.

provision and

When using the provision at FAR
52.204-7, System for Award Manage-
ment, use the provision with 252.204-
7004, Alternate A, System for Award
Management.

[78 FR 28757, May 16, 2013, as amended at 78
FR 30232, May 22, 2013; 79 FR 11342, Feb. 28,
2014]

Subpart 204.12—Annual
Representations and Certifications

SOURCE: 73 FR 1823, Jan. 10, 2008, unless
otherwise noted.

204.1202 Solicitation provision.

(1) When using the provision at FAR
52.204-8, Annual Representations and
Certifications, use the provision with
252.204-7007, Alternate A, Annual Rep-
resentations and Certifications; and

(2) When the provision at FAR 52.204-
7, System for Award Management, is
included in the solicitation, do not in-
clude separately in the solicitation the
following provisions, which are in-
cluded in DFARS 252.204-7007:

(i) 252.209-7002, Disclosure of Owner-
ship or Control by a Foreign Govern-
ment.

(ii) 252.209-7003, Reserve Officer
Training Corps and Military Recruiting
on Campus—Representation.

(iii) 252.216-7008, Economic Price Ad-
justment—Wage Rates or Material
Prices Controlled by a Foreign Govern-
ment—Representation.



Defense Acquisition Regulations System, DoD

(iv) 252.222-7007, Representation Re-
garding Combating Trafficking in Per-
sons.

(v) 252.225-7000, Buy American—Bal-
ance of Payments Program Certificate.

(vi) 252.225-7020, Trade Agreements
Certificate.

(vii) 252.225-7031,
Boycott of Israel.

(viii) 252.225-7035, Buy American—
Free Trade Agreements—Balance of
Payments Program Certificate.

(ix) 252.225-7042, Authorization to
Perform.

(x) 252.225-7049, Prohibition on Acqui-
sition of Commercial Satellite Services
from Certain Foreign Entities—Rep-
resentations.

(xi) 252.225-7050, Disclosure of Owner-
ship or Control by the Government of a
Country that is a State Sponsor of Ter-
rorism.

(xii) 252.229-7012, Tax Exemptions
(Italy)—Representation.

(xiii) 252.229-7013, Tax Exemptions
(Spain)—Representation.

(xiv) 252.247-7022, Representation of
Extent of Transportation by Sea.

[76 FR 58141, Sept. 20, 2011, as amended at 77
FR 19129, Mar. 30, 2012; 77 FR 35879, June 15,
2012; 78 FR 37983, June 25, 2013; 78 FR 40043,
July 3, 2013; 79 FR 45664, Aug. 5, 2014; 79 FR
51264, Aug. 28, 2014; 79 FR 73489, Dec. 11, 2014;
80 FR 5000, Jan. 29, 2015]

Subpart 204.16—Uniform
Procurement Instrument Identifiers

Secondary Arab

SOURCE: 81 FR 9785, Feb. 26, 2016, unless
otherwise noted.

204.1601 Policy.

(a) Establishment of a Procurement In-
strument Identifier (PIID). Do not reuse
a PIID once it has been assigned. Do
not assign the same PIID to more than
one task or delivery order, even if they
are issued under different base con-
tracts or agreements.

(b) Transition of PIID numbering. BEf-
fective October 1, 2016, all DoD compo-
nents shall comply with the PIID num-
bering requirements of FAR subpart
4.16 and this subpart for all new solici-
tations, contracts, orders, and agree-
ments issued, and any amendments and
modifications to those new actions. See
also PGI 204.1601(b).
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(c) Change in the PIID after its assign-
ment. When a PIID is changed after
contract award, the new PIID is known
as a continued contract.

(i) A continued contract—

(A) Does not constitute a new pro-
curement;

(B) Incorporates all prices, terms,
and conditions of the predecessor con-
tract effective at the time of issuance
of the continued contract;

(C) Operates as a separate contract
independent of the predecessor con-
tract once issued; and

(D) Shall not be used to evade com-
petition requirements, expand the
scope of work, or extend the period of
performance beyond that of the prede-
cessor contract.

(ii) When issuing a continued con-
tract, the contracting officer shall—

(A) Issue an administrative modifica-
tion to the predecessor contract to
clearly state that—

(I) Any future awards provided for
under the terms of the predecessor con-
tract (e.g., issuance of orders or exer-
cise of options) will be accomplished
under the continued contract; and

(2) Supplies and services already ac-
quired under the predecessor contract
shall remain solely under that contract
for purposes of Government inspection,
acceptance, payment, and closeout; and

(B) Follow the procedures at PGI
204.1601(c).

204.1603 Procedures.

(a) Elements of a PIID. DoD-issued
PIIDs are thirteen characters in
length. Use only alpha-numeric char-
acters, as prescribed in FAR 4.1603 and
this subpart. Do not use the letter I or
O in any part of the PIID.

(3) Position 9.

(A) DoD will use three of the letters
reserved for departmental or agency
use in FAR 4.1603(a)(3) in this position
as follows:

(I) Use M to identify purchase orders
and task or delivery orders issued by
the enterprise FedMall system.

(2) Use S to identify broad agency an-
nouncements.

(3) Use T to identify automated re-
quests for quotations by authorized
legacy contract writing systems. See
PGI 204.1603(a)(3)(A)(3) for the list of
authorized systems.
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(B) Do not use other letters identified
in FAR 4.1603(a)(3) as ‘‘Reserved for fu-
ture Federal Governmentwide use’ or
“Reserved for departmental or agency
use’’ in position 9 of the PIID.

(C) Do not use the letter C or H for
contracts or agreements with provi-
sions for orders or calls.

(4) Positions 10 through 17. In accord-
ance with FAR 4.1603(a)(4), DoD-issued
PIIDs shall only use positions 10
through 13 to complete the PIID. Enter
the serial number of the instrument in
these positions. A separate series of se-
rial numbers may be used for any type
of instrument listed in FAR 4.1603(a)(3).
DoD components assign such series of
PIID numbers sequentially. A DoD
component may reserve blocks of num-
bers or alpha-numeric numbers for use
by its various activities.

(b) Elements of a supplementary PIID.
In addition to the supplementary PIID
numbering procedures in FAR 4.1603(b),
follow the procedures contained in
paragraphs (b)(2)(ii)(I) and (2) of this
section. See PGI 204.1603(b) for exam-
ples of proper supplementary PIID
numbering.

(2)(ii) Positions 2 through 6. In accord-
ance with FAR 4.1603(b)(2)(ii), DoD-
issued supplementary PIIDs shall, for
positions 2 through 6 of modifications
to contracts and agreements, comply
with the following:

(1) Positions 2 and 3. These two digits
may be either alpha or numeric char-
acters, except—

(i) Use K, L, M, N, P, and Q only in
position 2, and only if the modification
is issued by the Air Force and is a
provisioned item order;

(i1) Use S only in position 2, and only
to identify modifications issued to pro-
vide initial or amended shipping in-
structions when—

(a) The contract has either FOB ori-
gin or destination delivery terms; and

(b) The price changes;

(it1) Use T, U, V, W, X, or Y only in
position 2, and only to identify modi-
fications issued to provide initial or
amended shipping instructions when—

(a) The contract has FOB origin de-
livery terms; and

(b) The price does not change; and

(iv) Use Z only in position 2, and only
to identify a modification which defini-
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tizes a letter contract or a previously
issued undefinitized modification.

(2) Positions 4 through 6. These posi-
tions are always numeric. Use a sepa-
rate series of serial numbers for each
type of modification listed in para-
graph (b)(2)(ii) of this section.

204.1670 Cross reference to Federal
Procurement Data System.

Detailed guidance on mapping PIID
and supplementary PIID numbers
stored in the Electronic Document Ac-
cess system to data elements reported
in the Federal Procurement Data Sys-
tem can be found in PGI 204.1670.

204.1671 Order
modifications.

of application for

(a) Circumstances may exist in which
the numeric order of the modifications
to a contract is not the order in which
the changes to the contract actually
take effect.

(b) In order to determine the se-
quence of modifications to a contract
or order, the modifications will be ap-
plied in the following order—

(1) Modifications will be applied in
order of the effective date on the modi-
fication;

(2) In the event of two or more modi-
fications with the same effective date,
modifications will be applied in signa-
ture date order; and

(3) In the event of two or more modi-
fications with the same effective date
and the same signature date, procuring
contracting office modifications will be
applied in numeric order, followed by
contract administration office modi-
fications in numeric order.

Subpart 204.18—Commercial and
Government Entity Code

SOURCE: 79 FR 73492, Dec. 11, 2014, unless
otherwise noted.

204.1870 Procedures.

Follow the procedures and guidance
at PGI 204-1870 concerning Commercial
and Government Entity (CAGE) codes
and CAGE file maintenance.

Subpart 204.70 [Reserved]
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Subpart 204.7 1—Uniform Contract
Line ltem Numbering System

204.7100 Scope.

This subpart prescribes policies and
procedures for assigning contract line
item numbers.

204.7101 Definitions.

Accounting classification reference
number (ACRN) means any combination
of a two position alpha/numeric code
used as a method of relating the ac-
counting classification citation to de-
tailed line item information contained
in the schedule.

Attachment means any documenta-
tion, appended to a contract or incor-
porated by reference, which does not
establish a requirement for
deliverables.

Definitizced item, as used in this sub-
part, means an item for which a firm
price has been established in the basic
contract or by modification.

Exhibit means a document, referred
to in a contract, which is attached and
establishes requirements for
deliverables. The term shall not be
used to refer to any other kind of at-
tachment to a contract. The DD Form
1423, Contract Data Requirements List,
is always an exhibit, rather than an at-
tachment.

Nonseverable deliverable, as used in
this subpart, means a deliverable item
that is a single end product or under-
taking, entire in nature, that cannot
be feasibly subdivided into discrete ele-
ments or phases without losing its
identity.

Undefinitized item, as used in this sub-
part, means an item for which a price
has not been established in the basic
contract or by modification.

[56 FR 36289, July 31, 1991, as amended at 60
FR 34468, July 3, 1995; 70 FR 58982, Oct. 11,
2005]

204.7102

(a) The numbering procedures of this
subpart shall apply to all—

(1) Solicitations;

(2) Solicitation line and subline item
numbers;

(3) Contracts as defined in FAR Sub-
part 2.1;

Policy.
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(4) Contract line and subline item
numbers;

(5) Exhibits;

(6) Exhibit line items; and

(7) Any other document expected to
become part of the contract.

(b) The numbering procedures are
mandatory for all contracts where sep-
arate contract line item numbers are
assigned, unless—

(1) The contract is an indefinite-de-
livery type for petroleum products
against which posts, camps, and sta-
tions issue delivery orders for products
to be consumed by them; or

(2) The contract is a communications
service authorization issued by the De-
fense Information Systems Agency’s
Defense Information Technology Con-
tracting Organization.

[71 FR 9269, Feb. 23, 2006, as amended at 77
FR 76937, Dec. 31, 2012]

204.7103 Contract line items.

Follow the procedures at PGI 204.7103
for establishing contract line items.

[66 FR 36284, July 31, 1991, as amended at 79
FR 51264, Aug. 28, 2014]

204.7103-1 Criteria for establishing.

Contracts shall identify the items or
services to be acquired as separate con-
tract line items unless it is not feasible
to do so.

(a) Contract line items shall have all
four of the following characteristics;
however, there are exceptions within
the characteristics, which may make
establishing a separate contract line
item appropriate even though one of
the characteristics appears to be miss-
ing—

(1) Single unit price. The item shall
have a single unit price or a single
total price, except—

(i) If the item is not separately priced
(NSP) but the price is included in the
unit price of another contract line
item, enter NSP instead of the unit
price;

(ii) When there are associated subline
items, established for other than infor-
mational reasons, and those subline
items are priced in accordance with
204.7104;

(iii) When the items or services are
being acquired on a cost-reimburse-
ment contract;
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(iv) When the contract is for mainte-
nance and repair services (e.g., a labor
hour contract) and firm prices have
been established for elements of the
total price of an item but the actual
number and quantity of the elements
are not known until performance. The
contracting officer may structure these
contracts to reflect a firm or estimated
total amount for each line item;

(v) When the contract line item is es-
tablished to refer to an exhibit or an
attachment (if management needs dic-
tate that a unit price be entered, the
price shall be set forth in the item de-
scription block and enclosed in paren-
theses); or

(vi) When the contract is an indefi-
nite delivery type contract and pro-
vides that the price of an item shall be
determined at the time a delivery
order is placed and the price is influ-
enced by such factors as the quantity
ordered (e.g., 10-99 @ $1.00, 100-249 @
$.98, 250+ @ $.95), the destination, the
FOB point, or the type of packaging re-
quired.

(2) Separately identifiable. A contract
line item must be identified separately
from any other items or services on the
contract.

(i) Supplies are separately identifi-
able if they have no more than one—

(A) National stock number (NSN);

(B) Item description; or

(C) Manufacturer’s part number.

(ii) Services are separately identifi-
able if they have no more than one—

(A) Scope of work; or

(B) Description of services.

(iii) This requirement does not apply
if there are associated subline items,
established for other than informa-
tional reasons, and those subline items
include the actual detailed identifica-
tion in accordance with 204.7104. Where
this exception applies, use a general
narrative description instead of the
contract item description.

(3) Separate delivery schedule. Each
contract line item or service shall have
its own delivery schedule, period of
performance, or completion date ex-
pressly stated (‘‘as required” con-
stitutes an expressly stated delivery
term).

(i) The fact that there is more than
one delivery date, destination, per-
formance date, or performance point
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may be a determining factor in the de-
cision as to whether to establish more
than one contract line item.

(ii) If a contract line item has more
than one destination or delivery date,
the contracting officer may create in-
dividual contract line items for the dif-
ferent destinations or delivery dates,
or may specify the different delivery
dates for the units by destination in
the delivery schedule.

(4) Single accounting classification cita-
tion. (i) Bach contract line item shall
reference a single accounting classi-
fication citation except as provided in
paragraph (a)(4)(ii) of this subsection.

(ii) The use of multiple accounting
classification citations for a contract
line item is authorized in the following
situations:

(A) A single, nonseverable deliverable
to be paid for with R&D or other funds
properly incrementally obligated over
several fiscal years in accordance with
DoD policy;

(B) A single, nonseverable deliverable
to be paid for with different authoriza-
tions or appropriations, such as in the
acquisition of a satellite or the modi-
fication of production tooling used to
produce items being acquired by sev-
eral activities; or

(C) A modification to an existing con-
tract line item for a nonseverable de-
liverable that results in the delivery of
a modified item(s) where the item(s)
and modification are to be paid for
with different accounting classification
citations.

(iii) When the use of multiple ac-
counting classification citations is au-
thorized for a single contract line item,
establish informational subline items
for each accounting classification cita-
tion in accordance with 204.7104-1(a).

(b) All subline items and exhibit line
items under one contract line item
shall be the same contract type as the
contract line item.

(c) For a contract that contains a
combination of fixed-price line items,
time-and-materials/labor-hour line
items, and/or cost-reimbursement line
items, identify the contract type for
each contract line item in Section B,
Supplies or Services and Prices/Costs,
to facilitate appropriate payment.

(d) Exhibits may be used as an alter-
native to putting a long list of contract
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line items in the schedule. If exhibits
are used, create a contract line item
citing the exhibit’s identifier. See
204.7105.

(e) If the contract involves a test
model or a first article which must be
approved, establish a separate contract
line item or subline item for each item
of supply or service which must be ap-
proved. If the test model or first article
consists of a lot composed of a mixture
of items, a single line item or subline
item may be used for the lot.

(f) If a supply or service involves an-
cillary functions, like packaging and
handling, transportation, payment of
state or local taxes, or use of reusable
containers, and these functions are
normally performed by the contractor
and the contractor is normally entitled
to reimbursement for performing these
functions, do not establish a separate
contract line item solely to account for
these functions. However, do identify
the functions in the contract schedule.
If the offeror separately prices these
functions, contracting officers may es-
tablish separate contract line items for
the functions; however, the separate
line items must conform to the re-
quirements of paragraph (a) of this sub-
section.

(g) Certain commercial items and ini-
tial provisioning spares for weapons
systems are requested and subse-
quently solicited using units of meas-
ure such as kit, set, or lot. However,
there are times when individual items
within that kit, set, or lot are not
grouped and delivered in a single ship-
ment. This creates potential contract
administration issues with inspection,
acceptance, and payment. In such
cases, solicitations should be struc-
tured to allow offerors to provide infor-
mation about products that may not
have been known to the Government
prior to solicitation and propose an al-
ternate line item structure as long as
the alternate is consistent with the re-
quirements of 204.71, which provides ex-
plicit guidance on the use of contract
line items and subline items, and with
PGI 204.71.

[66 FR 36289, July 31, 1991, as amended at 60
FR 34468, July 3, 1995; 60 FR 43191, Aug. 18,
1995; 70 FR 58982, Oct. 11, 2005; 76 FR 58139,
Sept. 20, 2011; 79 FR 11342, Feb. 28, 2014]
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204.7103-2 Numbering procedures.

Follow the procedures at PGI
204.7103-2 for numbering contract line
items.

[70 FR 58983, Oct. 11, 2005]
204.7104 Contract subline items.

204.7104-1 Criteria for establishing.

Contract subline items provide flexi-
bility to further identify elements
within a contract line item for track-
ing performance or simplifying admin-
istration. There are only two Kkinds of
subline items: those which are informa-
tional in nature and those which con-
sist of more than one item that re-
quires separate identification.

(a) Informational subline items. (1) This
type of subline item identifies informa-
tion that relates directly to the con-
tract line item and is an integral part
of it (e.g., parts of an assembly or parts
of a Kkit). These subline items shall not
be scheduled separately for delivery,
identified separately for shipment or
performance, or priced separately for
payment purposes.

(2) The informational subline item
may include quantities, prices, or
amounts, if necessary to satisfy man-
agement requirements. However, these
elements shall be included within the
item description in the supplies/serv-
ices column and enclosed in paren-
theses to prevent confusing them with
quantities, prices, or amounts that
have contractual significance. Do not
enter these elements in the quantity
and price columns.

(3) Informational subline items shall
be used to identify each accounting
classification citation assigned to a
single contract line item number when
use of multiple citations is authorized
(see 204.7103-1(a)(4)(ii)).

(b) Separately identified subline items.
(1) Subline items will be used instead
of contract line items to facilitate pay-
ment, delivery tracking, contract funds
accounting, or other management pur-
poses. Such subline items shall be used
when items bought under one contract
line item number—

(i) Are to be paid for from more than
one accounting classification. A
subline item shall be established for
the quantity associated with the single
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accounting classification citation. Es-
tablish a line item rather than a
subline item if it is likely that a
subline item may be assigned addi-
tional accounting classification cita-
tions at a later date. Identify the fund-
ing as described in 204.7104-1(a)(3);

(ii) Are to be packaged in different
sizes, each represented by its own NSN;

(iii) Have collateral costs, such as
packaging costs, but those costs are
not a part of the unit price of the con-
tract line item;

(iv) Have different delivery dates or
destinations or requisitions, or a com-
bination of the three; or

(v) Identify parts of an assembly or
kit which—

(A) Have to be separately identified
at the time of shipment or perform-
ance; and

(B) Are separately priced.

(2) Each separately identified con-
tract subline item shall have its own—

(i) Delivery schedule, period of per-
formance, or completion date;

(ii) Unit price or single total price or
amount (not separately priced (NSP) is
acceptable as an entry for price or
amount if the price is included in an-
other subline item or a different con-
tract line item). This requirement does
not apply—

(A) If the subline item was created to
refer to an exhibit or an attachment. If
management needs dictate that a unit
price be entered, the price shall be set
forth in the item description block of
the schedule and enclosed in paren-
theses; or

(B) In the case of indefinite delivery
contracts described at 204.7103-
1(a)(1)(vi).

(iii) Identification (e.g., NSN, item
description, manufacturer’s part num-
ber, scope of work, description of serv-
ices).

(3) Unit prices and extended amounts.

(i) The unit price and total amount
for all subline items may be entered at
the contract line item number level if
the unit price for the subline items is
identical. If there is any variation, the
subline item unit prices shall be en-
tered at the subline item level only.

(ii) The unit price and extended
amounts may be entered at the subline
items level.
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(iii) The two methods in paragraphs
(b)(3) (i) and (ii) of this subsection shall
not be combined in a contract line
item.

(iv) When the price for items not sep-
arately priced is included in the price
of another subline item or contract
line item, it may be necessary to with-
hold payment on the priced subline
item until all the related subline items
that are not separately priced have
been delivered. In those cases, use the
clause at 252.204-7002, Payment for
Subline Items Not Separately Priced.

[66 FR 36289, July 31, 1991, as amended at 60
FR 34468, July 3, 1995; 68 FR 75200, Dec. 30,
2003]

204.7104-2 Numbering procedures.

Follow the procedures at PGI
204.7104-2 for numbering contract
subline items.

[70 FR 58983, Oct. 11, 2005]

204.7105 Contract exhibits and attach-
ments.

Follow the procedures at PGI 204.7105
for use and numbering of contract ex-
hibits and attachments.

[71 FR 9269, Feb. 23, 2006]

204.7106 Contract modifications.

(a) If new items are added, assign new
contract line or subline item numbers
or exhibit line item numbers, in ac-
cordance with the procedures estab-
lished at 204.7103, 204.7104, and 204.7105.

(b) Modifications to existing contract
line items or exhibit line items. (1) If
the modification relates to existing
contract line items or exhibit line
items, the modification shall refer to
those item numbers.

(2) If the contracting officer decides
to assign new identifications to exist-
ing contract or exhibit line items, the
following rules apply—

(i) Definiticed and undefinitized items.
(A) The original line item or subline
item number may be used if the modi-
fication applies to the total quantity of
the original line item or subline.

(B) The original line item or subline
item number may be used if the modi-
fication makes only minor changes in
the specifications of some of the items
ordered on the original line item or
subline item and the resulting changes
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in unit price can be averaged to provide
a new single unit price for the total
quantity. If the changes in the speci-
fications make the item significantly
distinguishable from the original item
or the resulting changes in unit price
cannot be averaged, create a new line
item.

(C) If the modification affects only a
partial quantity of an existing contract
line item or subline item or exhibit
line item and the change does not in-
volve either the delivery date or the
ship-to/mark-for data, the original con-
tract line item or subline item or ex-
hibit line item number shall remain
with the unchanged quantity. Assign
the changed quantity the next avail-
able number.

(i1) Undefinitized items. In addition to
the rules in paragraph (b)(2)(i), the fol-

lowing additional rules apply to
undefinitized items—
(A) If the modification is

undefinitized and increases the quan-
tity of an existing definitized item, as-
sign the undefinitized quantity the
next available number.

(B) If the modification increases the
quantity of an existing undefinitized
item, the original contract line item or
subline item or exhibit line item may
be used if the unit price for the new
quantity is expected to be the same as
the price for the original quantity. If
the unit prices of the two quantities
will be different, assign the new quan-
tity the next available number.

(C) If the modification both affects
only a partial quantity of the existing
contract line item or subline item or
exhibit line item and definitizes the
price for the affected portion, the de-
finitized portion shall retain the origi-
nal item number. If there is any
undefinitized portion of the item, as-
sign it the next available number. How-
ever, if the modification definitizes the
price for the whole quantity of the line
item, and price impact of the changed
work can be apportioned equally over
the whole to arrive at a new unit price,
the quantity with the changes can be
added into the quantity of the existing
item.

(D) If the modification affects only a
partial quantity of an existing contract
line item or subline item or exhibit
line item but does not change the de-

33

204.7109

livery schedule or definitize price, the
unchanged portion shall retain the
original contract line item or subline
item or exhibit line item number. As-
sign the changed portion the next
available number.

(3) If the modification will decrease
the amount obligated—

(i) There shall be coordination be-
tween the administrative and pro-
curing contracting offices before
issuance of the modification; and

(ii) The contracting officer shall not
issue the modification unless sufficient
unliquidated obligation exists or the
purpose is to recover monies owed to
the Government.

[566 FR 36289, July 31, 1991, as amended at 70
FR 58983, Oct. 11, 2005; 77 FR 76937, Dec. 31,
2012; 78 FR 13543, Feb. 28, 2013]

204.7107 Contract accounting classi-
fication reference number (ACRN)
and agency accounting identifier

.

Traceability of funds from account-
ing systems to contract actions is ac-
complished using ACRNs and AAIs.
Follow the procedures at PGI 204.7107
for use of ACRNs and AAITs.

[74 FR 52895, Oct. 15, 2009]

204.7108 Payment instructions.

Follow the procedures at PGI 204.7108
for inclusion of payment instructions
in contracts.

[70 FR 58983, Oct. 11, 2005]

204.7109 Solicitation provision and

contract clause.

(a) Use the clause at 252.204-7006, Bill-
ing Instructions, in solicitations and
contracts if Section G includes—

(1) Any of the standard payment in-
structions at PGI 204.7108(d)(1) through
(6); or

(2) Other payment instructions, in
accordance with PGI 204.7108(d)(12),
that require contractor identification
of the contract line item(s) on the pay-
ment request.

(b) Use the provision at 252.204-7011,
Alternative Line Item Structure, in so-
licitations using FAR part 12 proce-
dures for the acquisition of commercial
items or for initial provisioning spares.

[76 FR 58139, Sept. 20, 2011, as amended at 78
FR 37983, June 25, 2013]
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Subpart 204.73—Safeguarding
Covered Defense Information
and Cyber Incident Report-

ing

SOURCE: 78 FR 69279, Nov. 18, 2013, unless
otherwise noted.

204.7300 Scope.

(a) This subpart applies to contracts
and subcontracts requiring contractors
and subcontractors to safeguard cov-
ered defense information that resides
in or transits through covered con-
tractor information systems by apply-
ing specified network security con-
trols. It also requires reporting of
cyber incidents.

(b) This subpart does not abrogate
any other requirements regarding con-
tractor physical, personnel, informa-
tion, technical, or general administra-
tive security operations governing the
protection of unclassified information,
nor does it affect requirements of the
National Industrial Security Program.

[80 FR 51742, Aug. 26, 2015]

204.7301 Definitions.

As used in this subpart—

Adequate security means protective
measures that are commensurate with
the consequences and probability of
loss, misuse, or unauthorized access to,
or modification of information.

Contractor attributional/proprietary in-
formation means information that iden-
tifies the contractor(s), whether di-
rectly or indirectly, by the grouping of
information that can be traced back to
the contractor(s) (e.g., program de-
scription, facility locations), person-
ally identifiable information, as well as
trade secrets, commercial or financial
information, or other commercially
sensitive information that is not cus-
tomarily shared outside of the com-
pany.

Controlled technical information means
technical information with military or
space application that is subject to
controls on the access, use, reproduc-
tion, modification, performance, dis-
play, release, disclosure, or dissemina-
tion. Controlled technical information
would meet the criteria, if dissemi-
nated, for distribution statements B
through F using the criteria set forth
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in DoD Instruction 5230.24, Distribution
Statements on Technical Documents.
The term does not include information
that is lawfully publicly available
without restrictions.

Covered contractor information system
means an information system that is
owned, or operated by or for, a con-
tractor and that processes, stores, or
transmits covered defense information.

Covered defense information means un-
classified information that—

(1) Is—

(i) Provided to the contractor by or
on behalf of DoD in connection with
the performance of the contract; or

(ii) Collected, developed, received,
transmitted, used, or stored by or on
behalf of the contractor in support of
the performance of the contract; and

(2) Falls in any of the following cat-
egories:

(i) Controlled technical information.

(ii) Critical information (operations se-
curity). Specific facts identified
through the Operations Security proc-
ess about friendly intentions, capabili-
ties, and activities vitally needed by
adversaries for them to plan and act ef-
fectively so as to guarantee failure or
unacceptable consequences for friendly
mission accomplishment (part of Oper-
ations Security process).

(iii) Export control. Unclassified infor-
mation concerning certain items, com-
modities, technology, software, or
other information whose export could
reasonably be expected to adversely af-
fect the United States national secu-
rity and nonproliferation objectives.
To include dual use items; items iden-
tified in export administration regula-
tions, international traffic in arms reg-
ulations, and munitions list; license
applications; and sensitive nuclear
technology information.

(iv) Any other information, marked
or otherwise identified in the contract,
that requires safeguarding or dissemi-
nation controls pursuant to and con-
sistent with law, regulations, and Gov-
ernmentwide policies (e.g., privacy,
proprietary business information).

Information system means a discrete
set of information resources organized
for the collection, processing, mainte-
nance, use, sharing, dissemination, or
disposition of information.
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Operationally critical support means
supplies or services designated by the
Government as critical for airlift, sea-
lift, intermodal transportation serv-
ices, or logistical support that is essen-
tial to the mobilization, deployment,
or sustainment of the Armed Forces in
a contingency operation.

Rapid(ly) report(ing) means within 72
hours of discovery of any cyber inci-
dent.

Technical information means technical
data or computer software, as those
terms are defined in the clause at
DFARS 252.227-7013, Rights in Tech-
nical Data—Non Commercial Items, re-
gardless of whether or not the clause is
incorporated in this solicitation or
contract. Examples of technical infor-
mation include research and engineer-
ing data, engineering drawings, and as-
sociated lists, specifications, stand-
ards, process sheets, manuals, tech-
nical reports, technical orders, catalog-
item identifications, data sets, studies
and analyses and related information,
and computer software executable code
and source code.

[78 FR 69279, Nov. 18, 2013, as amended at 80
FR 51742, Aug. 26, 2015]

204.7302

(a) DoD and its contractors and sub-
contractors will provide adequate secu-
rity to safeguard covered defense infor-
mation on their unclassified informa-
tion systems from unauthorized access
and disclosure.

(1) Contractors and subcontractors
are required to submit to DoD—

(i) A cyber incident report;

(ii) Malicious software, if detected
and isolated; and

(iii) Media (or access to covered con-
tractor information systems and equip-
ment) upon request.

(2) Contracting officers shall refer to
PGI 204.7303-4(a)(1)(ii) for instructions
on contractor submissions of media
and malicious software.

(b) Subcontractors are required to
rapidly report cyber incidents directly
to DoD at http:/dibnet.dod.mil and to
the prime contractor. Subcontractors
shall provide the incident report num-
ber from DoD to the prime contractor.
Lower-tier subcontractors are required
to likewise report the same informa-
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tion to their higher-tier subcontractor,
until the prime contractor is reached.

(c) The Government acknowledges
that information shared by the con-
tractor under these procedures may in-
clude contractor attributional/propri-
etary information that is not custom-
arily shared outside of the company,
and that the unauthorized use or dis-
closure of such information could cause
substantial competitive harm to the
contractor that reported the informa-
tion. The Government shall protect
against the unauthorized use or release
of information that includes contractor
attributional/proprietary information.

(d) A cyber incident that is reported
by a contractor or subcontractor shall
not, by itself, be interpreted as evi-
dence that the contractor or subcon-
tractor has failed to provide adequate
information safeguards for covered de-
fense information on their unclassified
information systems, or has otherwise
failed to meet the requirements of the
clause at 252.204-7012. When a cyber in-
cident is reported, the contracting offi-
cer shall consult with the DoD compo-
nent CIO/cyber security office prior to
assessing contractor compliance (see
PGI 204.7303-3(a)(2)). The contracting
officer shall consider such cyber inci-
dents in the context of an overall as-
sessment of a contractor’s compliance
with the requirements of the clause at
252.204-7012.

(e) Support services contractors di-
rectly supporting Government activi-
ties related to safeguarding covered de-
fense information and cyber incident
reporting (e.g., providing forensic anal-
ysis services, damages assessment serv-
ices, or other services that require ac-
cess to data from another contractor)
are subject to restrictions on use and
disclosure.

[80 FR 51742, Aug. 26, 2015]

204.7303 Procedures.

Follow the procedures relating to
safeguarding covered defense informa-
tion at PGI 204.7303.

[79 FR 74652, Dec. 16, 2014, as amended at 80
FR 51743, Aug. 26, 2015]
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204.7304 Solicitation
contract clauses.

(a) Use the provision at 252.204-7008,
Compliance with Safeguarding Covered
Defense Information Controls, in all so-
licitations, including solicitations
using FAR part 12 procedures for the
acquisition of commercial items.

(b) Use the clause at 252.204-7009,
Limitations on the Use or Disclosure of
Third-Party Contractor Information,
in all solicitations and contracts for
services that include support for the
Government’s activities related to
safeguarding covered defense informa-
tion and cyber incident reporting.

(c) Use the clause at 252.204-7012,
Safeguarding Covered Defense Informa-
tion and Cyber Incident Reporting, in
all solicitations and contracts, includ-
ing solicitations and contracts using
FAR part 12 procedures for the acquisi-
tion of commercial items.

[80 FR 51743, Aug. 26, 2015, as amended at 80
FR 56929, Sept. 21, 2015]

provision and

Subpart 204.74—Disclosure of in-
formation to litigation support
contractors

SOURCE: 79 FR 11339, Feb. 28, 2014, unless
otherwise noted.

204.7400 Scope of subpart.

This subpart prescribes policies and
procedures for the release and safe-
guarding of information to litigation
support contractors. It implements the
requirements at 10 U.S.C. 129d.

204.7401 Definitions.

As used in this subpart—

Computer software means computer
programs, source code, source code list-
ings, object code listings, design de-
tails, algorithms, ©processes, flow
charts, formulae, and related material
that would enable the software to be
reproduced, recreated, or recompiled.
Computer software does not include
computer data bases or computer soft-
ware documentation.

Litigation information means any in-
formation, including sensitive informa-
tion, that is furnished to the con-
tractor by or on behalf of the Govern-
ment, or that is generated or obtained
by the contractor in the performance
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of litigation support under a contract.
The term does not include information
that is lawfully, publicly available
without restriction, including informa-
tion contained in a publicly available
solicitation.

Litigation support means administra-
tive, technical, or professional services
provided in support of the Government
during or in anticipation of litigation.

Litigation support contractor means a
contractor (including its experts, tech-
nical consultants, subcontractors, and
suppliers) providing litigation support
under a contract that contains the
clause at 252.204-7014, Limitations on
the Use or Disclosure of Information by
Litigation Support Contractors.

Sensitive information means controlled
unclassified information of a commer-
cial, financial, proprietary, or privi-
leged nature. The term includes tech-
nical data and computer software, but
does not include information that is
lawfully, publicly available without re-
striction.

Technical data means recorded infor-
mation, regardless of the form or meth-
od of the recording, of a scientific or
technical nature (including computer
software documentation). The term
does not include computer software or
data incidental to contract administra-
tion, such as financial and/or manage-
ment information.

[81 FR 28727, May 10, 2016]

204.7402

(a) Any release or disclosure of liti-
gation information that includes sen-
sitive information to a litigation sup-
port contractor, and the litigation sup-
port contractor’s use and handling of
such information, shall comply with
the requirements of 10 U.S.C. 129d.

(b) To the maximum extent prac-
ticable, DoD will provide notice to an
offeror or contractor submitting, deliv-
ering, or otherwise providing informa-
tion to DoD in connection with an offer
or performance of a contract that such
information may be released or dis-
closed to litigation support contrac-
tors.

Policy.
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(c) Information that is publicly avail-
able without restriction, including pub-
licly available solicitations for litiga-
tion support services, will not be pro-
tected from disclosure as litigation in-
formation.

(d) When sharing sensitive informa-
tion with a litigation support con-
tractor, contracting officers shall en-
sure that all other applicable require-
ments for handling and safeguarding
the relevant types of sensitive informa-
tion are included in the contract (e.g.,
FAR subparts 4.4 and 24.1; DFARS sub-
parts 204.4 and 224.1).

[79 FR 11339, Feb. 28, 2014, as amended at 81
FR 28728, May 10, 2016]

204.7403 Solicitation provision and

contract clauses.
(a) Use the provision at 252.204-7013,
Limitations on the Use or Disclosure of
Information by Litigation Support
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Offerors, in all solicitations for con-
tracts that involve litigation support
services, including solicitations using
FAR part 12 procedures for the acquisi-
tion of commercial items.

(b) Use the clause at 252.204-7014,
Limitations on the Use or Disclosure of
Information by Litigation Support
Contractors, in all solicitations and
contracts that involve litigation sup-
port services, including solicitations
and contracts using FAR part 12 proce-
dures for the acquisition of commercial
items.

(c) Use the clause at 252.204-7015, No-
tice of Authorized Disclosure of Infor-
mation for Litigation Support, in all
solicitations and contracts, including
solicitations and contracts using FAR
part 12 procedures for the acquisition
of commercial items.

[81 FR 28728, May 10, 2016]
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SUBCHAPTER B—ACQUISITION PLANNING

PART 205—PUBLICIZING
CONTRACT ACTIONS

Subpart 205.2—Synopses of Proposed
Contract Actions

Sec.

205.203 Publicizing and response time.

205.205 Special situations.

205.205-71 Only one responsible source.

205.207 Preparation and transmittal of syn-
opses.

Subpart 205.3—Synopses of Contract
Awards

205.301 General.
205.303 Announcement of contract awards.

Subpart 205.4—Release of Information
205.470 Contract clause.

Subpart 205.5—Paid Advertisements

205.502 Authority.

AUTHORITY: 41 U.S.C. 1303 and 48 CFR chap-
ter 1.

SOURCE: 56 FR 36302, July 31, 1991, unless
otherwise noted.

Subpart 205.2—Synopses of
Proposed Contract Actions

205.203 Publicizing and response time.

(b) Allow at least 45 days response
time when requested by a qualifying or
designated country source (as these
terms are used in part 225) and the re-
quest is consistent with the Govern-
ment’s requirement.

(S-70) When using competitive proce-
dures, if a solicitation allowed fewer
than 30 days for receipt of offers and
resulted in only one offer, the con-
tracting officer shall resolicit, allowing
an additional period of at least 30 days
for receipt of offers, except as provided
in 215.371-4 and 215.371-5.

[66 FR 36302, July 31, 1991, as amended at 77
FR 39137, June 29, 2012]
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205.205-70 Notification of bundling of
DoD contracts.

(a) When a proposed acquisition is
funded entirely using DoD funds and
potentially involves bundling, the con-
tracting officer shall, at least 30 days
prior to the release of a solicitation or
30 days prior to placing an order with-
out a solicitation, publish in
FedBizOpps.gov (or any successor site)
a notification of the intent to bundle
the requirement. In addition, if the
agency has determined that measur-
ably substantial benefits are expected
to be derived as a result of bundling,
the notification shall include a brief
description of those benefits (see FAR
7.107).

(b) This requirement is in addition to
the notification requirements at FAR
10.001(c)(2)(1) and (ii).

[75 FR 40716, July 13, 2010]

205.205-71 Only
source.

Follow the procedures at PGI 206.302-
1(d) prior to soliciting a proposal with-
out providing for full and open com-
petition under the authority at FAR
6.302-1.

[80 FR 21657, Apr. 20, 2015]

one responsible

205.207 Preparation and transmittal of
synopses.

(a)(i) For numbering synopsis no-
tices, follow the procedures at PGI
205.207(a)(i).

(d) For special notices for small busi-
ness events, follow the procedures at
PGT 205.207(d).

[69 FR 63328, Nov. 1, 2004, as amended at 70
FR 73149, Dec. 9, 2005, 76 FR 76319, Dec. 7,
2011; 79 FR 61581, Oct. 14, 2014]

Subpart 205.3—Synopses of
Contract Awards

205.301 General.

(a)(5-70) Synopsis of exceptions to do-
mestic source requirements.
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(i) In accordance with 10 U.S.C.
25633a(k), contracting officers also must
synopsize through the GPE, awards ex-
ceeding the simplified acquisition
threshold that are for the acquisition
of any clothing, fiber, yarn, or fabric
items described in 225.7002-1(a)(1)(ii)
through (x), if—

(A) The Secretary concerned has de-
termined that domestic items are not
available, in accordance with 225.7002—
2(b); or

(B) The acquisition is for chemical
warfare protective clothing, and the
contracting officer has determined that
an exception to domestic source re-
quirements applies because the acquisi-
tion furthers an agreement with a
qualifying country, in accordance with
225.7002-2(n).

(ii) The synopsis must be submitted
in sufficient time to permit its publica-
tion not later than 7 days after con-
tract award.

(iii) In addition to the information
otherwise required in a synopsis of con-
tract award, the synopsis must include
one of the following statements as ap-
plicable:

(A) ‘“The exception at DFARS
225.7002-2(b) applies to this acquisition,
because the Secretary concerned has
determined that items grown, reproc-
essed, reused, or produced in the
United States cannot be acquired as
and when needed in satisfactory qual-
ity and sufficient quantity at U.S. mar-
ket prices.”

(B) ‘““The exception at DFARS
225.7002-2(n) applies to this acquisition,
because the contracting officer has de-
termined that this acquisition of chem-
ical warfare protective clothing fur-
thers an agreement with a qualifying
country identified in DFARS
225.003(10).”

[71 FR 58536, Oct. 4, 2006, as amended at 74 FR
52895, Oct. 15, 2009; 74 FR 59914, Nov. 19, 2009;
80 FR 51749, Aug. 26, 2015]

205.303 Announcement of contract
awards.
(a) Public announcement. (i) The

threshold for DoD awards is $7 million.
Report all contractual actions, includ-
ing modifications, that have a face
value, excluding unexercised options,
of more than $7 million.
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(A) For undefinitized contractual ac-
tions, report the not-to-exceed (NTE)
amount. Later, if the definitized
amount exceeds the NTE amount by
more than $7 million, report only the
amount exceeding the NTE.

(B) For indefinite delivery, time and
material, labor hour, and similar con-
tracts, report the initial award if the
estimated face value, excluding
unexercised options, is more than $7
million. Do not report orders up to the
estimated wvalue, but after the esti-
mated value is reached, report subse-
quent modifications and orders that
have a face value of more than $7 mil-
lion.

(C) Do not report the same work
twice.

(ii) Departments and agencies submit
the information—

(A) To the Office of the Assistant
Secretary of Defense (Public Affairs);

(B) By the close of business the day
before the date of the proposed award;

(C) Using report control symbol DD-
LA-(AR) 1279;

(D) Including, as a minimum, the fol-
lowing—

(I) Contract data. Contract number,
modification number, or delivery order
number, face value of this action, total
cumulative face value of the contract,
description of what is being bought,
contract type, whether any of the buy
was for foreign military sales (FMS)
and identification of the FMS cus-
tomer;

(2) Competition information. Number of
solicitations mailed and number of of-
fers received;

(3) Contractor data. Name, address,
and place of performance (if significant
work is performed at a different loca-
tion);

(4) Funding data. Type of appropria-
tion and fiscal year of the funds, and
whether the contract is multiyear (see
FAR Subpart 17.1); and

() Miscellaneous data. Identification
of the contracting office, the con-
tracting office point of contact, known
congressional interest, and the infor-
mation release date.

(iii) Departments and agencies, in ac-
cordance with department/agency pro-
cedures and concurrent with the public
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announcement, shall provide informa-
tion similar to that required by para-
graph (a)(ii) of this section to members
of Congress in whose state or district
the contractor is located and the work
is to be performed.

[66 FR 36302, July 31, 1991, as amended at 56
FR 67212, Dec. 30, 1991; 71 FR 75892, Dec. 19,
2006; 75 FR 45073, Aug. 2, 2010; 80 FR 36904,
June 26, 2015]

Subpart 205.4—Release of
Information

205.470 Contract clause.

Use the clause at 252.205-7000, Provi-
sion of Information to Cooperative
Agreement Holders, in solicitations
and contracts, including solicitations
and contracts using FAR part 12 proce-
dures for the acquisition of commercial
items, that are expected to exceed
$1,000,000. This clause implements 10
U.S.C. 2416.

[69 FR 63328, Nov. 1, 2004, as amended at 70
FR 8537, Feb. 22, 2005; 78 FR 37983, June 25,
2013]

Subpart 205.5—Paid
Advertisements

205.502 Authority.

(a) Newspapers. Heads of contracting
activities are delegated authority to
approve the publication of paid adver-
tisements in newspapers.

[69 FR 63328, Nov. 1, 2004]

PART 206—COMPETITION
REQUIREMENTS

Sec.
206.000 Scope of part.
206.001 Applicability.

Subpart 206.2—Full and Open Competition
After Exclusion of Sources

206.202 Establishing or maintaining alter-
native sources.

Subpart 206.3—Other Than Full and Open
Competition

206.302 Circumstances permitting other
than full and open competition.

206.302-1 Only one responsible source and no
other supplies or services will satisfy

agency requirements.
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206.302-2 Unusual and compelling urgency.

206.302-3 Industrial mobilization, engineer-
ing, developmental, or research capa-
bility, or expert services.

206.302-3-70 Solicitation provision.

206.302-4 International agreement.

206.302-5 Authorized or required by statute.

206.302-7 Public interest.

206.303 Justifications.

206.303-2 Content.

206.303-70 Acquisitions in support of oper-
ations in Afghanistan.

206.304 Approval of the justification.

206.305 Availability of the justification.

AUTHORITY: 41 U.S.C. 1303 and 48 CFR chap-
ter 1.

SOURCE: 56 FR 36303, July 31, 1991, unless
otherwise noted.

206.000 Scope of part.

For information on the various ap-
proaches that may be used to competi-
tively fulfill DoD requirements, see
PGT 206.000.

[80 FR 21657, Apr. 20, 2015]

206.001 Applicability.

(b) As authorized by 10 U.S.C. 1091,
contracts awarded to individuals using
the procedures at 237.104(b)(ii) are ex-
empt from the competitive require-
ments of FAR part 6.

(S-70) Also excepted from this part
are follow-on production contracts for
products developed pursuant to the
‘“‘other transactions’ authority of 10
U.S.C. 2371 for prototype projects
when—

(1) The other transaction agreement
includes provisions for a follow-on pro-
duction contract;

(2) The contracting officer receives
sufficient information from the agree-
ments officer and the project manager
for the prototype other transaction
agreement, which documents that the
conditions set forth in 10 U.S.C. 2371
note, subsections (f)(2) (A) and (B) (see
32 CFR 3.9(d)), have been met; and

(3) The contracting officer estab-
lishes quantities and prices for the fol-
low-on production contract that do not
exceed the quantities and target prices
established in the other transaction
agreement.

[70 FR 2361, Jan. 13, 2005]
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Subpart 206.2—Full and Open
Competition After Exclusion of
Sources

206.202 Establishing or maintaining
alternative sources.

(a) Agencies may use this authority
to totally or partially exclude a par-
ticular source from a contract action.

(b) The determination and findings
(D&F) and the documentation sup-
porting the D&F shall identify the
source to be excluded from the con-
tract action. Include the information
at PGI 206.202(b), as applicable, and any
other information that may be perti-
nent, in the supporting documentation.

[69 FR 74991, Dec. 15, 2004]

Subpart 206.3—Other Than Full
and Open Competition

206.302 Circumstances permitting
other than full and open competi-
tion.

206.302-1 Only one responsible source
and no other supplies or services
will satisfy agency requirements.

(a) Authority. (2)(1) Section 8059 of
Pub. L. 101-511 and similar sections in
subsequent defense appropriations acts
prohibit departments and agencies
from entering into contracts for stud-
ies, analyses, or consulting services
(see FAR subpart 37.2) on the basis of
an unsolicited proposal without pro-
viding for full and open competition,
unless—

(I) The head of the contracting activ-
ity, or a designee no lower than chief of
the contracting office, determines
that—

(i) Following thorough technical
evaluation, only one source is fully
qualified to perform the proposed work;

(i71) The unsolicited proposal offers
significant scientific or technological
promise, represents the product of
original thinking, and was submitted
in confidence; or

(iii) The contract benefits the na-
tional defense by taking advantage of a
unique and significant industrial ac-
complishment or by ensuring financial
support to a new product or idea;

(2) A civilian official of the DoD,
whose appointment has been confirmed
by the Senate, determines the award to
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be in the interest of national defense;
or

(3) The contract is related to im-
provement of equipment that is in de-
velopment or production.

(b) Application. This authority may
be used for acquisitions of test articles
and associated support services from a
designated foreign source under the
DoD Foreign Comparative Testing Pro-
gram.

(c) [Reserved]

(d) Limitations. Follow the procedures
at PGI 206.302-1(d) prior to soliciting a
proposal without providing for full and
open competition under this authority.

[66 FR 36303, July 31, 1991, as amended at 57
FR 14992, Apr. 23, 1992; 58 FR 28463, May 13,
1993; 69 FR 74991, Dec. 15, 2004; 80 FR 21657,
Apr. 20, 2015]

206.302-2 Unusual and compelling ur-
gency.

(b) Application. For guidance on cir-
cumstances under which use of this au-
thority may be appropriate, see PGI
206.302-2(b).

[69 FR 74991, Dec. 15, 2004]

206.302-3 Industrial mobilization, en-

gineering, developmental, or re-
search capability, or expert serv-
ices.

206.302-3-70 Solicitation provision.

Use the provision at 252.206-7000, Do-
mestic Source Restriction, in all solici-
tations that are restricted to domestic
sources under the authority of FAR
6.302-3.

206.302-4 International agreement.

(c) Limitations. Pursuant to 10 U.S.C.
2304(£)(2)(B), the justifications and ap-
provals described in FAR 6.303 and 6.304
are not required if the head of the con-
tracting activity prepares a document
that describes the terms of an agree-
ment or treaty or the written direc-
tions, such as a Letter of Offer and Ac-
ceptance, that have the effect of re-
quiring the use of other than competi-
tive procedures for the acquisition.

[63 FR 67803, Dec. 9, 1998]
206.302-5 Authorized or required by
statute.

(b) Application. Agencies may use this
authority to—
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(i) Acquire supplies and services from
military exchange stores outside the
United States for use by the armed
forces outside the United States in ac-
cordance with 10 U.S.C. 2424(a) and sub-
ject to the limitations of 10 U.S.C.
2424(b). The limitations of 10 U.S.C.
2424(b) (1) and (2) do not apply to the
purchase of soft drinks that are manu-
factured in the United States. For the
purposes of 10 U.S.C. 2424, soft drinks
manufactured in the United States are
brand name carbonated sodas, manu-
factured in the United States, as evi-
denced by product markings.

(ii) Acquire police, fire protection,
airfield operation, or other community
services from local governments at
military installations to be closed
under the circumstances in 237.7401
(Section 2907 of Fiscal Year 1994 De-
fense Authorization Act (Pub. L. 103-
160)).

(c) Limitations. (i) 10 U.S.C. 2361 pre-
cludes use of this exception for awards
to colleges or universities for the per-
formance of research and development,
or for the construction of any research
or other facility, unless—

(A) The statute authorizing or re-
quiring award specifically—

(I) States that the statute modifies
or supersedes the provisions of 10
U.S.C. 2361,

(2) Identifies the particular college or
university involved, and

(3) States that award is being made
in contravention of 10 U.S.C. 2361(a);
and

(B) The Secretary of Defense provides
Congress written notice of intent to
award. The contract cannot be awarded
until 180 days have elapsed since the
date Congress received the notice of in-
tent to award. Contracting activities
must submit a draft notice of intent
with supporting documentation
through channels to the Director of De-
fense Procurement and Acquisition
Policy, Office of the Under Secretary of
Defense (Acquisition, Technology, and
Logistics).

(ii) The limitation in paragraph (c)(i)
of this subsection applies only if the
statute authorizing or requiring award
was enacted after September 30, 1989.

(iii) Subsequent statutes may provide
different or additional constraints on
the award of contracts to specified col-
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leges and universities. Contracting of-
ficers should consult legal counsel on a
case-by-case basis.

[66 FR 36303, July 31, 1991, as amended at 57
FR 14992, Apr. 23, 1992; 58 FR 28463, May 13,
1993; 59 FR 36089, July 15, 1994; 60 FR 29497,
June 5, 1995; 60 FR 40107, Aug. 7, 1995; 65 FR
39704, June 27, 2000; 68 FR 7439, Feb. 14, 2003]

206.302-7 Public interest.

(c) Limitations. For the defense agen-
cies, the written determination to use
this authority must be made by the
Secretary of Defense.

206.303 Justifications.

206.303-2 Content.

(b)(i) Include the information re-
quired by PGI 206.303-2(b)(i) in jus-
tifications citing the authority at FAR
6.302-1.

[80 FR 21657, Apr. 20, 2015]

206.303-70 Acquisitions in support of
operations in Afghanistan.

The justification and approval ad-
dressed in FAR 6.303 is not required for
acquisitions conducted using a proce-
dure specified in 225.7703-1(a).

[73 FR 53152, Sept. 15, 2008, as amended at 78
FR 59856, Sept. 30, 2013]

206.304 Approval of the justification.

(a)(4) The Under Secretary of Defense
(Acquisition, Technology, and Logis-
tics) may delegate this authority to—

(A) An Assistant Secretary of De-
fense; or

(B) For a defense agency, an officer
or employee serving in, assigned, or de-
tailed to that agency who—

(1) If a member of the armed forces,
is serving in a rank above brigadier
general or rear admiral (lower half); or

(2) If a civilian, is serving in a posi-
tion with a grade under the General
Schedule (or any other schedule for ci-
vilian officers or employees) that is
comparable to or higher than the grade
of major general or rear admiral.

(S-70) For a noncompetitive follow-
on acquisition to a previous award for
the same supply or service supported
by a justification for other than full
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and open competition citing the au-
thority at FAR 6.302-1, follow the pro-
cedures at PGI 206.304(a)(S-"70).

[61 FR 10285, Mar. 13, 1995, as amended at 61
FR 50451, Sept. 26, 1996; 656 FR 39704, June 27,
2000; 80 FR 21657, Apr. 20, 2015]

206.305 Availability of the justifica-
tion.

See PGI 206.305 for further guidance
on the requirements for preparing, ob-
taining approval, and posting justifica-
tion and approval documents for con-
tracts awarded using the authority of
FAR 6.302-2.

[80 FR 67255, Oct. 30, 2015]

PART 207—ACQUISITION
PLANNING

Subpart 207.1—Acquisition Plans

Sec.
207.102
207.103

Policy.

Agency-head responsibilities.

207.104 General procedures.

207.1056 Contents of written
plans.

207.106 Additional requirements for major
systems.

207.170 Consolidation of contract require-
ments.

207.170-1 Scope.

207.170-2 Definitions.

207.170-3 Policy and procedures.

207.171 Component breakout.

207.171-1 Scope.

207.171-2 Definition.

207.171-3 Policy.

207.171-4 Procedures.

207.172 Human research.

acquisition

Subpart 207.3—Contractor Versus
Government Performance

Sec.
207.302 Policy.

Subpart 207.4—Equipment Lease or
Purchase

207.401 Acquisition considerations.
207.470 Statutory requirements.
207.471 Funding requirements.

Subpart 207.5—Inherently Governmental
Functions

207.500 Scope of subpart.
207.503 Policy.

43

207.103

Subpart 207.70—Buy-to-Budget—
Additional Quantities of End ltems

207.7001 Definition.

207.7002 Authority to acquire additional
quantities of end items.

207.7003 Limitation.

AUTHORITY: 41 U.S.C. 1303 and 48 CFR chap-
ter 1.

SOURCE: 56 FR 36305, July 31, 1991, unless
otherwise noted.

Subpart 207.1—Acquisition Plans

207.102

(a)(1) See 212.102 regarding require-
ments for a written determination that
the commercial item definition has
been met when using FAR Part 12 pro-
cedures.

[73 FR 4114, Jan. 24, 2008]

Policy.

207.103 Agency-head responsibilities.

(d)(i) Prepare written acquisition
plans for—

(A) Acquisitions for development, as
defined in FAR 35.001, when the total
cost of all contracts for the acquisition
program is estimated at $10 million or
more;

(B) Acquisitions for production or
services when the total cost of all con-
tracts for the acquisition program is
estimated at $50 million or more for all
years or $25 million or more for any fis-
cal year; and

(C) Any other acquisition considered
appropriate by the department or agen-
cy.
(ii) Written plans are not required in
acquisitions for a final buy out or one-
time buy. The terms ‘‘final buy out”
and ‘‘one-time buy” refer to a single
contract that covers all known present
and future requirements. This excep-
tion does not apply to a multiyear con-
tract or a contract with options or
phases.

(e) Prepare written acquisition plans
for acquisition programs meeting the
thresholds of paragraphs (d)(i)(A) and
(B) of this section on a program basis.
Other acquisition plans may be written
on either a program or an individual
contract basis.

(g) The program manager, or other
official responsible for the program,
has overall responsibility for acquisi-
tion planning.
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(h) For procurement of conventional
ammunition, as defined in DoDD
5160.65, Single Manager for Conven-
tional Ammunition (SMCA), the SMCA
will review the acquisition plan to de-
termine if it is consistent with retain-
ing national technology and industrial
base capabilities in accordance with 10
U.S.C. 2304(c)(3) and Section 806 of Pub-
lic Law 105-261. The department or
agency—

(i) Shall submit the acquisition plan
to the address in PGI 207.103(h); and

(ii) Shall not proceed with the pro-
curement until the SMCA provides
written concurrence with the acquisi-
tion plan. In the case of a non-concur-
rence, the SMCA will resolve issues
with the Army Office of the Executive
Director for Conventional Ammuni-
tion.

[71 FR 53045, Sept. 8, 2006, as amended at 71
FR 58537, Oct. 4, 2006]

207.104 General procedures.

In developing an acquisition plan,
agency officials shall take into account
the requirement for scheduling and
conducting a Peer Review in accord-
ance with 201.170.

[74 FR 37626, July 29, 2009]

207.105 Contents of written acquisi-
tion plans.

In addition to the requirements of
FAR 7.105, planners shall follow the
procedures at PGI 207.105.

[71 FR 53045, Sept. 8, 2006]

207.106 Additional requirements for
major systems.

(b)(1)(A) The contracting officer is
prohibited by 10 U.S.C. 2305(d)(4)(A)
from requiring offers for development
or production of major systems that
would enable the Government to use
technical data to competitively repro-
cure identical items or components of
the system if the item or component
were developed exclusively at private
expense, unless the contracting officer
determines that—

(I) The original supplier of the item
or component will be unable to satisfy
program schedule or delivery require-
ments;

(2) Proposals by the original supplier
of the item or component to meet mo-
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bilization requirements are insufficient
to meet the agency’s mobilization
needs; or

(3) The Government is otherwise en-
titled to unlimited rights in technical
data.

(B) If the contracting officer makes a
determination, under paragraphs
(b)A)(A) (1) and (2) of this section, for a
competitive solicitation, 10 TU.S.C.
2305(d)(4)(B) requires that the evalua-
tion of items developed at private ex-
pense be based on an analysis of the
total value, in terms of innovative de-
sign, life-cycle costs, and other perti-
nent factors, of incorporating such
items in the system.

(S-70)(1) In accordance with Section
802(a) of the National Defense Author-
ization Act for Fiscal Year 2007 (Pub.
L. 109-364) and DoD policy require-
ments, acquisition plans for major
weapon systems and subsystems of
major weapon systems shall—

(i) Assess the long-term technical
data and computer software needs of
those systems and subsystems; and

(ii) Establish acquisition strategies
that provide for the technical data and
computer software deliverables and as-
sociated license rights needed to sus-
tain those systems and subsystems
over their life cycle. The strategy may
include—

(A) The development of maintenance
capabilities within DoD; or

(B) Competition for contracts for
sustainment of the systems or sub-
systems.

(2) Assessments and corresponding
acquisition strategies developed under
this section shall—

(i) Be developed before issuance of a
solicitation for the weapon system or
subsystem;

(ii) Address the merits of including a
priced contract option for the future
delivery of technical data and com-
puter software, and associated license
rights, that were not acquired upon ini-
tial contract award;

(iii) Address the potential for
changes in the sustainment plan over
the life cycle of the weapon system or
subsystem; and

(iv) Apply to weapon systems and
subsystems that are to be supported by
performance-based logistics arrange-
ments as well as to weapon systems



Defense Acquisition Regulations System, DoD

and subsystems that are to be sup-
ported by other sustainment ap-
proaches.

(S-7T1) See 209.570 for policy applica-
ble to acquisition strategies that con-
sider the use of lead system integra-
tors.

(S-72)(1) In accordance with section
202 of the Weapon Systems Acquisition
Reform Act of 2009 (Pub. L. 111-23), ac-
quisition plans for major defense acqui-
sition programs as defined in 10 U.S.C.
2430, shall include measures that—

(i) Ensure competition, or the option
of competition, at both the prime con-
tract level and subcontract level (at
such tier or tiers as are appropriate)
throughout the program life cycle as a
means to improve contractor perform-
ance; and

(ii) Document the rationale for the
selection of the appropriate sub-
contract tier or tiers under paragraph
(S-72)(1)(i) of this section, and the
measures which will be employed to
ensure competition, or the option of
competition.

(2) Measures to ensure competition,
or the option of competition, may in-
clude, but are not limited to, cost-ef-
fective measures intended to achieve
the following:

(i) Competitive prototyping.

(ii) Dual-sourcing.

(iii) Unbundling of contracts.

(iv) Funding of next-generation pro-
totype systems or subsystems.

(v) Use of modular, open architec-
tures to enable competition for up-
grades.

(vi) Use of build-to-print approaches
to enable production through multiple
sources.

(vii) Acquisition of complete tech-
nical data packages.

(viii) Periodic competitions for sub-
system upgrades.

(ix) Licensing of additional suppliers.

(x) Periodic system or program re-
views to address long-term competitive
effects of program decisions.

(3) In order to ensure fair and objec-
tive ‘“‘make-or-buy’’ decisions by prime
contractors, acquisition strategies and
resultant solicitations and contracts
shall—

(i) Require prime contractors to give
full and fair consideration to qualified
sources other than the prime con-

45

207.106

tractor for the development or con-
struction of major subsystems and
components of major weapon systems;

(ii) Provide for Government surveil-
lance of the process by which prime
contractors consider such sources and
determine whether to conduct such de-
velopment or construction in-house or
through a subcontract; and

(iii) Provide for the assessment of the
extent to which the prime contractor
has given full and fair consideration to
qualified sources in sourcing decisions
as a part of past performance evalua-
tions.

(4) Whenever a source-of-repair deci-
sion results in a plan to award a con-
tract for the performance of mainte-
nance and sustainment services on a
major weapon system, to the maximum
extent practicable and consistent with
statutory requirements, the acquisi-
tion plan shall prescribe that award
will be made on a competitive basis
after giving full consideration to all
sources (including sources that partner
or subcontract with public or private
sector repair activities).

(S-73) In accordance with section 815
of the National Defense Authorization
Act for Fiscal Year 2009 (Pub. L. 110-
417) and DoD policy requirements, ac-
quisition plans for major weapons sys-
tems shall include a plan for the pres-
ervation and storage of special tooling
associated with the production of hard-
ware for major defense acquisition pro-
grams through the end of the service
life of the related weapons system. The
plan shall include the identification of
any contract clauses, facilities, and
funding required for the preservation
and storage of such tooling. The Under-
secretary of Defense for Acquisition,
Technology, and Logistics (USD
(AT&L)) may waive this requirement if
USD (AT&L) determines that it is in
the best interest of DoD.

(S-74) When selecting contract type,
see 234.004 (section 811 of the National
Defense Authorization Act for Fiscal
Year 2013 (Pub. L. 112-239)).

[66 FR 36305, July 31, 1991, as amended at 72
FR 51188, Sept. 6, 2007; 73 FR 1824, Jan. 10,
2008; 74 FR 68701, Dec. 29, 2009; 75 FR 8273,
Feb. 24, 2010; 76 FR 11363, Mar. 2, 2011; 79 FR
4632, Jan. 29, 2014]
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207.170 Consolidation of contract re-
quirements.

207.170-1 Scope.

This section implements 10 U.S.C.
2382.

[69 FR 55987, Sept. 17, 2004]

207.170-2 Definitions.

As used in this section—

Consolidation of contract requirements
means the use of a solicitation to ob-
tain offers for a single contract or a
multiple award contract to satisfy two
or more requirements of a department,
agency, or activity for supplies or serv-
ices that previously have been provided
to, or performed for, that department,
agency, or activity under two or more
separate contracts.

Multiple-award contract means—

(1) A multiple-award schedule con-
tract issued by the General Services
Administration or Department of Vet-
erans Affairs as described in FAR sub-
part 8.4;

(2) A multiple award task-order or
delivery-order contract issued in ac-
cordance with FAR subpart 16.5; or

(3) Any other indefinite-delivery, in-
definite-quantity contract that an
agency enters into with two or more
sources for the same line item under
the same solicitation.

[71 FR 14106, Mar. 21, 2006, as amended at 76
FR 23505, Apr. 27, 2011]

207.170-3 Policy and procedures.

(a) Agencies shall not consolidate
contract requirements with an esti-
mated total value exceeding $6 million
unless the acquisition strategy in-
cludes—

(1) The results of market research;

(2) Identification of any alternative
contracting approaches that would in-
volve a lesser degree of consolidation;
and

(3) A determination by the senior
procurement executive that the con-
solidation is necessary and justified.

(i) Market research may indicate
that consolidation of contract require-
ments is necessary and justified if the
benefits of the acquisition strategy
substantially exceed the benefits of
each of the possible alternative con-
tracting approaches. Benefits may in-
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clude costs and, regardless of whether
quantifiable in dollar amounts—

(A) Quality;

(B) Acquisition cycle;

(C) Terms and conditions; and

(D) Any other benefit.

(ii) Savings in administrative or per-
sonnel costs alone do not constitute a
sufficient justification for a consolida-
tion of contract requirements unless
the total amount of the cost savings is
expected to be substantial in relation
to the total cost of the procurement.

(b) Include the determination made
in accordance with paragraph (a)(3) of
this section in the contract file.

[69 FR 55987, Sept. 17, 2004, as amended at 71
FR 14106, Mar. 21, 2006; 71 FR 75892, Dec. 19,
2006; 75 FR 45073, Aug. 2, 2010; 80 FR 36904,
June 26, 2015; 80 FR 45899, Aug. 3, 2015]

207.171 Component breakout.

207.171-1 Scope.

(a) This section provides policy for
breaking out components of end items
for future acquisitions so that the Gov-
ernment can purchase the components
directly from the manufacturer or sup-
plier and furnish them to the end item
manufacturer as Government-furnished
material.

(b) This section does not apply to—

(1) The initial decisions on Govern-
ment-furnished equipment or con-
tractor-furnished equipment that are
made at the inception of an acquisition
program; or

(2) Breakout of parts for replenish-
ment (see appendix E).

[71 FR 14102, Mar. 21, 2006]

207.171-2 Definition.

Component, as used in this section,
includes subsystems, assemblies, sub-
assemblies, and other major elements
of an end item; it does not include ele-
ments of relatively small annual acqui-
sition value.

[71 FR 14102, Mar. 21, 2006]

207.171-3 Policy.

DoD policy is to break out compo-
nents of weapons systems or other
major end items under certain cir-
cumstances.

(a) When it is anticipated that a
prime contract will be awarded without
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adequate price competition, and the
prime contractor is expected to acquire
any component without adequate price
competition, the agency shall break
out that component if—

(1) Substantial net cost savings prob-
ably will be achieved; and

(2) Breakout action will not jeop-
ardize the quality, reliability, perform-
ance, or timely delivery of the end
item.

(b) Even when either or both the
prime contract and the component will
be acquired with adequate price com-
petition, the agency shall consider
breakout of the component if substan-
tial net cost savings will result from—

(1) Greater quantity acquisitions; or

(2) Such factors as improved logistics
support (through reduction in varieties
of spare parts) and economies in oper-
ations and training (through standard-
ization of design).

(c) Breakout normally is not justified
for a component that is not expected to
exceed $1 million for the current year’s
requirement.

[71 FR 14102, Mar. 21, 2006]

207.171-4 Procedures.

Agencies shall follow the procedures
at PGI 207.171-4 for component break-
out.

[71 FR 14102, Mar. 21, 2006]

207.172 Human research.

Any DoD component sponsoring re-
search involving human subjects—

(a) Is responsible for oversight of
compliance with 32 CFR Part 219, Pro-
tection of Human Subjects; and

(b) Must have a Human Research
Protection Official, as defined in the
clause at 252.235-7004, Protection of
Human Subjects, and identified in the
DoD component’s Human Research
Protection Management Plan. This of-
ficial is responsible for the oversight
and execution of the requirements of
the clause at 252.235-7004 and shall be
identified in acquisition planning.

[74 FR 37648, July 29, 2009]
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Subpart 207.3—Contractor Versus
Government Performance

SOURCE: 81 FR 36473, June 7, 2016, unless
otherwise noted.

207.302 Policy.

See PGI 207.302 for information on
the Governmentwide moratorium and
restrictions on public-private competi-
tions conducted pursuant to Office of
Management and Budget (OMB) Cir-
cular A-T6.

Subpart 207.4—Equipment Lease
or Purchase

207.401 Acquisition considerations.

If the equipment will be leased for
more than 60 days, the requiring activ-
ity must prepare and provide the con-
tracting officer with the justification
supporting the decision to lease or pur-
chase.

207.470 Statutory requirements.

(a) Requirement for authorization of
certain contracts relating to vessels, air-
craft, and combat wvehicles. The con-
tracting officer shall not enter into
any contract for the lease or charter of
any vessel, aircraft, or combat vehicle,
or any contract for services that would
require the use of the contractor’s ves-
sel, aircraft, or combat vehicle, unless
the Secretary of the military depart-
ment concerned has satisfied the re-
quirements of 10 U.S.C. 2401, when—

(1) The contract will be a long-term
lease or charter as defined in 10 U.S.C.
2401(d)(1); or

(2) The terms of the contract provide
for a substantial termination liability
as defined in 10 U.S.C. 2401(d)(2). Also
see PGI 207.470.

(b) Limitation on contracts with terms
of 18 months or more. As required by 10
U.S.C. 2401a, the contracting officer
shall not enter into any contract for
any vessel, aircraft, or vehicle, through
a lease, charter, or similar agreement
with a term of 18 months or more, or
extend or renew any such contract for
a term of 18 months or more, unless the
head of the contracting activity has—

(1) Considered all costs of such a con-
tract (including estimated termination
liability); and
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(2) Determined in writing that the
contract is in the best interest of the
Government.

(c) Leasing of commercial vehicles and
associated equipment. Except as pro-
vided in paragraphs (a) and (b) of this
section, the contracting officer may
use leasing in the acquisition of com-
mercial vehicles and associated equip-
ment whenever the contracting officer
determines that leasing of such vehi-
cles is practicable and efficient (10
US.C. 2401a).

[61 FR 16879, Apr. 18, 1996, as amended at 61
FR 50451, Sept. 26, 1996; 74 FR 34266, July 15,
2009]

207.471 Funding requirements.

(a) Fund leases in accordance with
DoD Financial Management Regula-
tion (FMR) 7000.14-R, Volume 2A,
Chapter 1.

(b) DoD leases are either capital
leases or operating leases. See FMR
7000.14-R, Volume 4, Chapter 6, section
060206.

(c) Use procurement funds for capital
leases, as these are essentially install-
ment purchases of property.

[64 FR 31732, June 14, 1999, as amended at 66
FR 55121, Nov. 1, 2001; 71 FR 53045, Sept. 8,
2006; 76 FR 76319, Dec. 7, 2011]

Subpart 207.5—Inherently
Governmental Functions

SOURCE: 70 FR 14573, Mar. 23, 2005, unless
otherwise noted.
207.500 Scope of subpart.

This subpart also
U.S.C. 2383.

implements 10

207.503 Policy.

(e) The written determination re-
quired by FAR 7.503(e), that none of the
functions to be performed by contract
are inherently governmental—

(i) Shall be prepared using DoD In-
struction 1100.22, Guidance for Deter-
mining Workforce Mix; and

(ii) Shall include a determination
that none of the functions to be per-
formed are exempt from private sector
performance, as addressed in DoD In-
struction 1100.22.

(S-70) Contracts for acquisition func-
tions.
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(1) In accordance with 10 U.S.C. 2383,
the head of an agency may enter into a
contract for performance of the acqui-
sition functions closely associated with
inherently governmental functions
that are listed at FAR 7.503(d) only if—

(i) The contracting officer deter-
mines that appropriate military or ci-
vilian DoD personnel—

(A) Cannot reasonably be made avail-
able to perform the functions;

(B) Will oversee contractor perform-
ance of the contract; and

(C) Will perform all inherently gov-
ernmental functions associated with
the functions to be performed under
the contract; and

(ii) The contracting officer ensures
that the agency addresses any poten-
tial organizational conflict of interest
of the contractor in the performance of
the functions under the contract (see
FAR Subpart 9.5).

(2) See related information at PGI
207.503(S-170).

[70 FR 14573, Mar. 23, 2005, as amended at 71
FR 14101, Mar. 21, 2006; 73 FR 1826, Jan. 10,
2008]

Subpart 207.70—Buy-to-Budget—
Additional Quantities of End Items

SOURCE: 68 FR 43331, July 22, 2003, unless
otherwise noted.

207.7001 Definition.

End item, as used in this subpart,
means a production product assembled,
completed, and ready for issue or de-
ployment.

207.7002 Awuthority to acquire addi-
tional quantities of end items.

10 U.S.C. 2308 authorizes DoD to use
funds available for the acquisition of
an end item to acquire a higher quan-
tity of the end item than the quantity
specified in a law providing for the
funding of that acquisition, if the head
of an agency determines that—

(a) The agency has an established re-
quirement for the end item that is ex-
pected to remain substantially un-
changed throughout the period of the
acquisition;
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(b) It is possible to acquire the higher
quantity of the end item without addi-
tional funding because of production
efficiencies or other cost reductions;

(¢c) The amount of funds used for the
acquisition of the higher quantity of
the end item will not exceed the
amount provided under that law for the
acquisition of the end item; and

(d) The amount provided under that
law for the acquisition of the end item
is sufficient to ensure that each unit of
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the end item acquired within the high-
er quantity is fully funded as a com-
plete end item.

207.7003 Limitation.

For noncompetitive acquisitions, the
acquisition of additional quantities is
limited to not more than 10 percent of
the quantity approved in the justifica-
tion and approval prepared in accord-
ance with FAR part 6 for the acquisi-
tion of the end item.



Pt. 208

PART 208—REQUIRED SOURCES OF
SUPPLIES AND SERVICES

Sec.
208.002 Priorities for use of Government
supply sources.

Subpart 208.4—Federal Supply Schedules

208.404 Use of Federal Supply Schedules.

208.405 Ordering procedures for Federal Sup-
ply Schedules.

208.405-6 Limiting sources.

208.406 Ordering activity responsibilities.

208.406-1 Order placement.

Subpart 208.6—Acquisition From Federal
Prison Industries, Inc.

208.602-70 Acquisition of items for which
FPI has a significant market share.

Subpart 208.7—Acquisition From Nonprofit
Agencies Employing People Who Are
Blind or Severely Disabled

208.705 Procedures.

Subpart 208.70—Coordinated Acquisition

208.7000 Scope of subpart.
208.7001 Definitions.
208.7002 Assignment authority.

208.7002-1 Acquiring department respon-
sibilities.

208.7002-2 Requiring department respon-
sibilities.

208.7003 Applicability.

208.7003-1 Assignments under integrated

materiel management (IMM).

208.7003-2 Assignments under coordinated
acquisition.

208.7004 Procedures.

208.7005 Military interdepartmental pur-
chase requests.
208.7006 Coordinated acquisition assign-

ments.

Subpart 208.71—Acquisition for National
Aeronautics and Space Administration
(NASA)

208.7100
208.7101
208.7102

Authorization.
Policy.
Procedures.

Subpart 208.72 [Reserved]

Definitions.
General.
Authority.
Procedures.

208.7201
208.7202
208.7203
208.7204

Subpart 208.73—Use of Government-
Owned Precious Metals

208.7301 Definitions.

48 CFR Ch. 2 (10-1-16 Edition)

208.7302
208.7303
208.7304
208.7305

Policy.

Procedures.

Refined precious metals.
Contract clause.
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AUTHORITY: 41 U.S.C. 1303 and 48 CFR chap-
ter 1.

SOURCE: 56 FR 36306, July 31, 1991, unless
otherwise noted.

208.002 Priorities for use of Govern-
ment supply sources.

(a)(1)(v) See Subpart 208.70, Coordi-
nated Acquisition, and Subpart 208.74,
Enterprise Software Agreements.

[71 FR 39004, July 11, 2006]

Subpart 208.4—Federal Supply
Schedules

208.404 Use of Federal Supply Sched-
ules.

(a)(i) If only one offer is received in
response to an order exceeding the sim-
plified acquisition threshold that is
placed on a competitive basis, the pro-
cedures at 215.371 apply.

(ii) Departments and agencies shall
comply with the review, approval, and
reporting requirements established in
accordance with subpart 217.7 when
placing orders for supplies or services
in amounts exceeding the simplified
acquisition threshold.

(iii) When a schedule lists both for-
eign and domestic items that will meet
the needs of the requiring activity, the
ordering office must apply the proce-
dures of part 225 and FAR part 25, For-
eign Acquisition. When purchase of an
item of foreign origin is specifically re-
quired, the requiring activity must fur-
nish the ordering office sufficient in-
formation to permit the determina-
tions required by part 225 and FAR part
25 to be made.

(iv) Use the provisions at 252.215-7007,
Notice of Intent to Resolicit, and
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252.215-7008, Only One Offer, as pre-
scribed at 215.408(3) and 215.408(4), re-
spectively.

[77 FR 39137, June 29, 2012, as amended at 78
FR 38235, June 26, 2013; 80 FR 67255, Oct. 30,
2015]

208.405 Ordering procedures for Fed-
eral Supply Schedules.

Include an evaluation factor regard-
ing supply chain risk (see subpart
239.73) when acquiring information
technology, whether as a service or as
a supply, that is a covered system, is a
part of a covered system, or is in sup-
port of a covered system, as defined in
239.7301.

[80 FR 67251, Oct. 30, 2015]

208.405-6 Limiting sources.

For an order or blanket purchase
agreement (BPA) exceeding the sim-
plified acquisition threshold that is a
follow-on to an order or BPA for the
same supply or service previously
issued based on a limiting sources jus-
tification citing the authority at FAR
8.405-6(a)(1)(1)(B) or (C), follow the pro-
cedures at PGI 208.405-6.

[80 FR 21657, Apr. 20, 2015]

§208.406 Ordering activity responsibil-
ities.

§208.406-1 Order placement.

Follow the procedures at PGI 208.406—
1 when ordering from schedules.

[71 FR 14107, Mar. 21, 2006]

Subpart 208.6—Acquisition From
Federal Prison Industries, Inc.

208.602-70 Acquisition of items for
which FPI has a significant market
share.

(a) Scope. This subsection implements
Section 827 of the National Defense Au-
thorization Act for Fiscal Year 2008
(Pub. L. 110-181).

(b) Definition. Item for which FPI has a
significant market share, as used in this
subsection, means an item for which
FPI’s share of the DoD market for the
federal supply class including that
item is greater than 5 percent, as de-
termined by DoD in consultation with
the Office of Federal Procurement Pol-
icy. A list of the federal supply classes
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of items for which FPI has a signifi-
cant market share is maintained at
hitp://www.acq.osd.mil/dpap/cpic/cp/
specific _policy areas.himli#tfederal
prison.

(¢c) Policy. (1) When acquiring an item
for which FPI has a significant market
share—

(i) Acquire the item using—

(A) Competitive procedures (e.g., the
procedures in FAR 6.102, the set-aside
procedures in FAR Subpart 19.5, or
competition conducted in accordance
with FAR Part 13); or

(B) The fair opportunity procedures
in FAR 16.505, if placing an order under
a multiple award delivery-order con-
tract; and

(ii) Include FPI in the solicitation
process, consider a timely offer from
FPI, and make an award in accordance
with the policy at FAR 8.602(a)(4)(ii)
through (v).

(2) When acquiring an item for which
FPI does not have a significant market
share, acquire the item in accordance
with the policy at FAR 8.602.

[73 FR 46817, Aug. 12, 2008]

Subpart 208.7—Acquisition From
Nonprofit Agencies Employing
People Who Are Blind or Se-
verely Disabled

208.705 Procedures.

Follow the procedures at PGI 208.705
when placing orders with central non-
profit agencies.

[71 FR 39004, July 11, 2006]

Subpart 208.70—Coordinated
Acquisition

208.7000 Scope of subpart.

This subpart prescribes policy and
procedures for acquisition of items for
which contracting responsibility is as-
signed to one or more of the depart-
ments/agencies or the General Services
Administration. Contracting responsi-
bility is assigned through—

(a) The Coordinated Acquisition Pro-
gram (commodity assignments are list-
ed in PGI 208.7006); or

(b) The Integrated Materiel Manage-
ment Program (assignments are in DoD
4140.26-M, Defense Integrated Materiel
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Management Manual for Consumable
Items).

[66 FR 36306, July 31, 1991, as amended at 67
FR 77936, Dec. 20, 2002; 71 FR 39004, July 11,
2006]

208.7001 Definitions.

For purposes of this subpart—

Acquiring department means the de-
partment, agency, or General Services
Administration which has contracting
responsibility under the Coordinated
Acquisition Program.

Integrated materiel management means
assignment of acquisition management
responsibility to one department, agen-
cy, or the General Services Adminis-
tration for all of DoD’s requirements
for the assigned item. Acquisition man-
agement normally includes computing
requirements, funding, budgeting, stor-
ing, issuing, cataloging, standardizing,
and contracting functions.

Requiring department means the de-
partment or agency which has the re-
quirement for an item.

208.7002 Assignment authority.

(a) Under the DoD Coordinated Ac-
quisition Program, contracting respon-
sibility for certain commodities is as-
signed to a single department, agency,
or the General Services Administration
(GSA). Commodity assignments are
made—

(1) To the departments and agencies,
by the Deputy Under Secretary of De-
fense (Liogistics);

(2) To GSA, through agreement with
GSA, by the Deputy Under Secretary of
Defense (Logistics);

(3) Outside the contiguous United
States, by the Unified Commanders;
and

(4) For acquisitions to be made in the
contiguous United States for commod-
ities not assigned under paragraphs
(a)(1), (2), or (3) of this section, by
agreement of agency heads (10 U.S.C.
2311).

(i) Agreement may be on either a
one-time or a continuing basis. The
submission of a military interdepart-
mental purchase request (MIPR) by a
requiring activity and its acceptance
by the contracting activity of another
department, even though based on an
oral communication, constitutes a one-
time agreement.
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(ii) Consider repetitive delegated ac-
quisition responsibilities for coordi-
nated acquisition assignment. If not
considered suitable for coordinated ac-
quisition assignment, formalize con-
tinuing agreements and distribute
them to all activities concerned.

(b) Under the Integrated Materiel
Management Program, assignments are
made by the Deputy Under Secretary
of Defense (Logistics)—

(1) To the departments and agencies;
and

(2) To GSA, through agreement with
GSA.

[66 FR 36306, July 31, 1991, as amended at 64
FR 51075, Sept. 21, 1999; 70 FR 35544, June 21,
2005]

208.7002-1 Acquiring department re-
sponsibilities.
See PGI 208.7002-1 for the acquiring
department’s responsibilities.

[71 FR 39004, July 11, 2006]

208.7002-2 Requiring department re-
sponsibilities.
See PGI 208.7002-2 for the requiring
department’s responsibilities.

[71 FR 39004, July 11, 2006]
208.7003 Applicability.

208.7003-1 Assignments under inte-
grated materiel management (IMM).

(a) Acquire all items assigned for
IMM from the IMM manager except—

(1) Items purchased under cir-
cumstances of unusual and compelling
urgency as defined in FAR 6.302-2.
After such a purchase is made, the re-
quiring activity must send one copy of
the contract and a statement of the
emergency to the IMM manager;

(2) Items for which the IMM manager
assigns a supply system code for local
purchase or otherwise grants authority
to purchase locally; or

(3) When purchase by the requiring
activity is in the best interest of the
Government in terms of the combina-
tion of quality, timeliness, and cost
that best meets the requirement. This
exception does not apply to items—

(i) Critical to the safe operation of a
weapon system;

(ii) With special security characteris-
tics; or
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(iii) Which are dangerous (e.g., explo-
sives, munitions).

(b) Follow the procedures at PGI
208.7003-1(b) when an item assigned for
IMM is to be acquired by the requiring
department in accordance with para-
graph (a)(3) of this subsection.

[60 FR 61593, Nov. 30, 1995, as amended at 64
FR 51075, Sept. 21, 1999; 64 FR 61031, Nov. 9,
1999; 71 FR 39004, July 11, 2006]

208.7003-2 Assignments under coordi-
nated acquisition.

Requiring departments must submit
to the acquiring department all con-
tracting requirements for items as-
signed for coordinated acquisition, ex-
cept—

(a) Items obtained through the
sources in FAR 8.002(a)(1) (i) through
(vii);

(b) Items obtained under 208.7003-1(a);

(c) Requirements not in excess of the
simplified acquisition threshold in
FAR part 2, when contracting by the
requiring department is in the best in-
terest of the Government;

(d) In an emergency. When an emer-
gency purchase is made, the requiring
department must send one copy of the
contract and a statement of the emer-
gency to the contracting activity of
the acquiring department;

(e) Requirements for which the ac-
quiring department’s contracting ac-
tivity delegates contracting authority
to the requiring department;

(f) Items in a research and develop-
ment stage (as described in FAR part
35). Under this exception, the military
departments may contract for research
and development requirements, includ-
ing quantities for testing purposes and
items undergoing in-service evaluation
(not yet in actual production, but be-
yond prototype). Generally, this excep-
tion applies only when research and de-
velopment funds are used.

(g) Items peculiar to nuclear ord-
nance material where design character-
istics or test-inspection requirements
are controlled by the Department of
Energy (DoE) or by DoD to ensure reli-
ability of nuclear weapons.

(1) This exception applies to all items
designed for and peculiar to nuclear
ordnance regardless of agency control,
or to any item which requires test or

53

208.7003-2

inspection conducted or controlled by
DoE or DoD.

(2) This exception does not cover
items used for both nuclear ordnance
and other purposes if the items are not
subject to the special testing proce-
dures.

(h) Items to be acquired under FAR
6.302-6 (national security requires limi-
tation of sources);

(i) Items to be acquired under FAR
6.302-1 (supplies available only from
the original source for follow-on con-
tract);

(j) Items directly related to a major
system and which are design controlled
by and acquired from either the system
manufacturer or a manufacturer of a
major subsystem;

(k) Items subject to rapid design
changes, or to continuous redesign or
modification during the production
and/or operational use phases, which
require continual contact between in-
dustry and the requiring department to
ensure that the item meets the require-
ments:

(1) This exception permits the requir-
ing department to contract for items of
highly unstable design. For use of this
exception, it must be clearly imprac-
tical, both technically and contrac-
tually, to refer the acquisition to the
acquiring department. Anticipation
that contracting by negotiation will be
appropriate, or that a number of design
changes may occur during contract
performance is not in itself sufficient
reason for using this exception.

(2) This exception also applies to
items requiring compatibility testing,
provided such testing requires con-
tinual contact between industry and
the requiring department;

(1) Containers acquired only with
items for which they are designed;

(m) One-time buy of a noncataloged
item.

(1) This exception permits the requir-
ing departments to contract for a non-
recurring requirement for a noncata-
loged item. This exception could cover
a part or component for a prototype
which may be stock numbered at a
later date.

(2) This exception does not permit ac-
quisitions of recurring requirements
for an item, based solely on the fact
that the item is not stock numbered,
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nor may it be used to acquire items
which have only slightly different
characteristics than previously cata-
loged items.

[66 FR 36306, July 31, 1991, as amended at 60
FR 61593, Nov. 30, 1995; 64 FR 51075, Sept. 21,
1999; 71 FR 69489, Dec. 1, 2006]

208.7004 Procedures.

Follow the procedures at PGI 208.7004
for processing coordinated acquisition
requirements.

[71 FR 39005, July 11, 2006]

208.7005 Military interdepartmental
purchase requests.

Follow the procedures at—

(a) PGI 253.208-1 when using DD Form
448, Military Interdepartmental Pur-
chase Request; and

(b) PGI 253.208-2 when using DD Form
448-2, Acceptance of MIPR.

[71 FR 39005, July 11, 2006]

208.7006 Coordinated acquisition as-
signments.

See PGI 208.7006 for coordinated ac-
quisition assignments.

[71 FR 39005, July 11, 2006]

Subpart 208.71—Acquisition for
National Aeronautics and
Space Administration (NASA)

208.7100 Authorization.

NASA is authorized by Public Law
85-568 to use the acquisition services,
personnel, equipment, and facilities of
DoD departments and agencies with
their consent, with or without reim-
bursement, and on a similar basis to
cooperate with the departments/agen-
cies in the use of acquisition services,
equipment, and facilities.

208.7101 Policy.

Departments and agencies shall co-
operate fully with NASA in making ac-
quisition services, equipment, per-
sonnel, and facilities available on the
basis of mutual agreement.

[71 FR 39005, July 11, 2006]
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208.7102

Follow the procedures at PGI 208.7102
when contracting or performing serv-
ices for NASA.

[71 FR 39005, July 11, 2006]

Procedures.

Subpart 208.72 [Reserved]

Subpart 208.73—Use of Govern-
ment-Owned Precious Metals

208.7301 Definitions.

As used in this subpart—

Defense Supply Center, Philadelphia
(DSCP) means the Defense Logistics
Agency field activity located at 700
Robbins Avenue, Philadelphia, PA
19111-5096, which is the assigned com-
modity integrated material manager
for refined precious metals and is re-
sponsible for the storage and issue of
such material.

Refined precious metal means recov-
ered silver, gold, platinum, palladium,
iridium, rhodium, or ruthenium, in bul-
lion, granulation or sponge form, which
has been purified to at least .999 per-
centage of fineness.

[66 FR 36306, July 31, 1991, as amended at 65
FR 14398, Mar. 16, 2000; 65 FR 52951, Aug. 31,
2000; 656 FR 58607 Sept. 29, 2000; 71 FR 39005,
July 11, 2006]

208.7302

DoD policy is for maximum partici-
pation in the Precious Metals Recovery
Program. DoD components shall fur-
nish recovered precious metals con-
tained in the DSCP inventory to pro-
duction contractors rather than use
contractor-furnished precious metals
whenever the contracting officer deter-
mines it to be in the Government’s best
interest.

Policy.

[66 FR 36306, July 31, 1991, as amended at 65
FR 52951, Aug. 31, 2000; 71 FR 39005, July 11,
2006]

208.7303 Procedures.

Follow the procedures at PGI 208.7303
for use of the Precious Metals Recov-
ery Program.

[71 FR 39005, July 11, 2006]



Defense Acquisition Regulations System, DoD

208.7304 Refined precious metals.

See PGI 208.7304 for a list of refined
precious metals managed by DSCP.

[71 FR 39005, July 11, 2006]

208.7305 Contract clause.

(a) Use the clause at 252.208-7000, In-
tent to Furnish Precious Metals as
Government-Furnished Material, in all
solicitations and contracts except—

(1) When the contracting officer has
determined that the required precious
metals are not available from DSCP;

(2) When the contracting officer
knows that the items being acquired do
not require precious metals in their
manufacture; or

(3) For acquisitions at or below the
simplified acquisition threshold.

(b) To make the determination in
paragraph (a)(1) of this section, the
contracting officer shall consult with
the end item inventory manager and
comply with the procedures in Chapter
11, DoD 4160.21-M, Defense Materiel
Disposition Manual.

[66 FR 36306, July 31, 1991, as amended at 64
FR 2596, Jan. 15, 1999; 656 FR 14398, Mar. 16,
2000; 65 FR 52952, Aug. 31, 2000]

Subpart 208.74—Enterprise
Software Agreements

SOURCE: 67 FR 65511, Oct. 25, 2002, unless
otherwise noted.

208.7400 Scope of subpart.

This subpart prescribes policy and
procedures for acquisition of commer-
cial software and software mainte-
nance, including software and software
maintenance that is acquired—

(a) As part of a system or system up-
grade, where practicable;

(b) Under a service contract;

(c) Under a contract or agreement ad-
ministered by another agency (e.g.,
under an interagency agreement);

(d) Under a Federal Supply Schedule
contract or blanket purchase agree-
ment established in accordance with
FAR 8.405; or
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(e) By a contractor that is authorized
to order From a Government supply
source pursuant to FAR 51.101.

[67 FR 65511, Oct. 25, 2002, as amended at 71
FR 62559, Oct. 26, 2006; 78 FR 38235, June 26,
2013]

208.7401 Definitions.

As used in this subpart—

Enterprise software agreement means
an agreement or a contract that is used
to acquire designated commercial soft-
ware or related services such as soft-
ware maintenance.

Enterprise Software Initiative means an
initiative led by the DoD Chief Infor-
mation Officer to develop processes for
DoD-wide software asset management.

Software maintenance means services
normally provided by a software com-
pany as standard services at estab-
lished catalog or market prices, e.g.,
the right to receive and use upgraded
versions of software, updates, and revi-
sions.

[67 FR 65511, Oct. 25, 2002, as amended at 71
FR 39005, July 11, 2006]

208.7402

(1) Departments and agencies shall
fulfill requirements for commercial
software and related services, such as
software maintenance, in accordance
with the DoD Enterprise Software Ini-
tiative (ESI) (see Web site at http:/
www.don-imit.navy.mil/esi). ESI  pro-
motes the use of enterprise software
agreements (HSAs) with contractors
that allow DoD to obtain favorable
terms and pricing for commercial soft-
ware and related services. ESI does not
dictate the products or services to be
acquired.

(2) Include an evaluation factor re-
garding supply chain risk (see subpart
239.73) when acquiring information
technology, whether as a service or as
a supply, that is a covered system, is a
part of a covered system, or is in sup-
port of a covered system, as defined in
239.7301.

[67 FR 65511, Oct. 25, 2002, as amended at 78
FR 69270, Nov. 18, 2013; 80 FR 67251, Oct. 30,
2015]

General.
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208.7403 Acquisition procedures.

Follow the procedures at PGI 208.7403
when acquiring commercial software
and related services.

[71 FR 39005, July 11, 2006]

PART 209—CONTRACTOR
QUALIFICATIONS

Subpart 209.1—Responsible Prospective
Contractors

Sec.

209.101 Definitions.

209.104 Standards.

209.104-1 General standards.

209.104-4 Subcontractor responsibility.

209.104-70 Solicitation provision.

209.105 Procedures.

209.105-1 Obtaining information.

209.105-2 Determinations and documenta-
tion.

209.105-2-70 Inclusion of determination of
contractor fault in Federal Awardee Per-
formance and Integrity Information Sys-
tem (FAPIIS).

209.106 Preaward surveys.

Subpart 209.2—Qualifications
Requirements

209.202 Policy.

209.270 Aviation critical safety items.
209.270-1 Scope.

209.270-2 Definitions.

209.270-3 Policy.

209.270-4 Procedures.

209.270-5 Contract clause.

Subpart 209.3 [Reserved]

Subpart 209.4—Debarment, Suspension,
and Ineligibility

209.402 Policy.

209.403 Definitions.

209.405 Effect of listing.

209.405-2 Restrictions on subcontracting.

209.406 Debarment.

209.406-1 General.

209.406-2 Causes for debarment.

209.406-3 Procedures.

209.407 Suspension.

209.407-3 Procedures.

209.409 Solicitation provision and contract
clause.

209.470 Reserve Officer Training Corps and
military recruiting on campus.

209.470-1 Definition.

209.470-2 Policy.

209.470-3 Procedures.

209.470-4 Contract clause.

209.471 Congressional Medal of Honor.
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Subpart 209.5—Organizational and
Consultant Conflicts of Interest

209.505 General rules.

209.505-4 Obtaining access to proprietary in-
formation.

209.570 Limitations on contractors acting as
lead system integrators.

209.570-1 Definitions.

209.570-2 Policy.

209.570-3 Procedures.

209.570-4 Solicitation provision and con-
tract clause.

209.571 Organizational conflicts of interest
in major defense acquisition programs.

209.571-0 Scope of subpart.

209.571-1 Definitions.

209.571-2 Applicability.

209.571-4 Mitigation.

209.571-56 Lead system integrators.

209.571-6 Identification of organizational
conflicts of interest.

209.571-7 Systems engineering and technical
assistance contracts.

209.571-8 Solicitation provision and con-
tract clause.

AUTHORITY: 41 U.S.C. 1303 and 48 CFR chap-
ter 1.

SOURCE: 56 FR 36313, July 31, 1991, unless
otherwise noted.

Subpart 209.1—Responsible
Prospective Contractors

209.101 Definitions.

“Entity controlled by a foreign gov-
ernment,” ‘‘foreign government,” and
“proscribed information,” are defined
in the provision at 252.209-7002, Disclo-
sure of Ownership or Control by a For-
eign Government.

[69 FR 51132, Oct. 7, 1994]
209.104 Standards.

209.104-1 General standards.

(e) For cost-reimbursement or incen-
tive type contracts, or contracts which
provide for progress payments based on
costs or on a percentage or stage of
completion, the prospective contrac-
tor’s accounting system and related in-
ternal controls must provide reason-
able assurance that—

(i) Applicable laws and regulations
are complied with;

(ii) The accounting system and cost
data are reliable;

(iii) Risk of misallocations
mischarges are minimized; and

and
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(iv) Contract allocations and charges
are consistent with invoice procedures.

(g)({1) Ownership or control by the gov-
ernment of a country that is a state spon-
sor of terrorism. (See 225.771.)

(1) Either directly or indirectly, has a
significant interest—

(i) In the firm; or

(i1) In the subsidiary or the firm that
owns the subsidiary; and

(2) Has been determined by the Sec-
retary of State under 50 U.S.C. App.
2405(j)(1)(A) to be a government of a
country that has repeatedly provided
support for acts of international ter-
rorism.

(B) The Secretary of Defense may
waive the prohibition in paragraph
(2)(A)(A) of this subsection in accord-
ance with 10 U.S.C. 2327(c). This waiver
authority may not be delegated.

(C) Forward any information indi-
cating that a firm or a subsidiary of a
firm may be owned or controlled by the
government of a terrorist country,
through agency channels, to: Deputy
Director, Defense Procurement (Con-
tract Policy and International Con-
tracting, OUSD(AT&L)DPAP(CPIC)),
3060 Defense Pentagon, Washington, DC
20301-3060.

(i1) Owmnership or control by a foreign
government when access to proscribed in-
formation is required to perform the con-
tract. (A) Under 10 U.S.C. 2536(a), no
DoD contract under a national security
program may be awarded to an entity
controlled by a foreign government if
that entity requires access to pro-
scribed information to perform the
contract.

(B) Whenever the contracting officer
has a question about application of the
provision at 252.209-7002, the con-
tracting officer may seek advice from
the Security Directorate, Office of the
Deputy Under Secretary of Defense,
Human  Intelligence, Counterintel-
ligence, and Security.

(C) In accordance with 10 U.S.C.
2536(b)(1)(A), the Secretary of Defense
may waive the prohibition in para-
graph (g)(ii)(A) of this subsection upon
determining that the waiver is essen-
tial to the national security interests
of the United States. The Secretary
has delegated authority to grant this
waiver to the Undersecretary of De-
fense for Intelligence. Waiver requests,
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prepared by the requiring activity in
coordination with the contracting offi-
cer, shall be processed through the Di-
rector of Defense Procurement and Ac-
quisition Policy, Office of the Under
Secretary of Defense (Acquisition,
Technology, and Logistics), and shall
include a proposed national interest de-
termination. The proposed national in-
terest determination, prepared by the
requiring activity in coordination with
the contracting officer, shall include:

(I) Identification of the proposed
awardee, with a synopsis of its foreign
ownership (include solicitation and
other reference numbers to identify the
action);

(2) General description of the acquisi-
tion and performance requirements;

(3) Identification of the national se-
curity interests involved and the ways
award of the contract helps advance
those interests;

(4) The availability of another entity
with the capacity, capability and tech-
nical expertise to satisfy defense acqui-
sition, technology base, or industrial
base requirements; and

(5) A description of any alternate
means available to satisfy the require-
ment, e.g., use of substitute products
or technology or alternate approaches
to accomplish the program objectives.

(D) In accordance with 10 U.S.C.
2536(b)(1)(B), the Secretary of Defense
may, in the case of a contract awarded
for environmental restoration, remedi-
ation, or waste management at a DoD
facility, waive the prohibition in para-
graph (g)(ii)(A) of this subsection
upon—

(I) Determining that—

(i) The waiver will advance the envi-
ronmental restoration, remediation, or
waste management objectives of DoD
and will not harm the national secu-
rity interests of the United States; and

(i1) The entity to which the contract
is awarded is controlled by a foreign
government with which the Secretary
is authorized to exchange Restricted
Data under section 144c. of the Atomic
Energy Act of 1954 (42 U.S.C. 2164(c));
and

(2) Notifying Congress of the decision
to grant the waiver. The contract may
be awarded only after the end of the 45-
day period beginning on the date the
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notification is received by the appro-
priate Congressional committees.

[68 FR 28464, May 13, 1993, as amended at 59
FR 51131, 51132, Oct. 7, 1994; 60 FR 29497, June
5, 1995; 62 FR 34121, June 24, 1997; 63 FR 11851,
Mar. 11, 1998; 63 FR 14837, Mar. 27, 1998; 656 FR
39704, June 27, 2000; 67 FR 4208, Jan. 29, 2002;
68 FR 7439, Feb. 14, 2003; 74 FR 2413, Jan. 15,
2009; 75 FR 35685, June 23, 2010; 756 FR 45073,
Aug. 2, 2010; 79 FR 73489, Dec. 11, 2014]

209.104-4 Subcontractor
bility.

Generally, the Canadian Commercial
Corporation’s (CCC) proposal of a firm
as its subcontractor is sufficient basis
for an affirmative determination of re-
sponsibility. However, when the CCC
determination of responsibility is not
consistent with other information
available to the contracting officer,
the contracting officer shall request
from CCC and any other sources what-
ever additional information is nec-
essary to make the responsibility de-
termination.

responsi-

209.104-70 Solicitation provision.

Use the provision at 252.209-7002, Dis-
closure of Ownership or Control by a
Foreign Government, in all solicita-
tions, including those subject to the
procedures in FAR part 13, when access
to proscribed information is necessary
for contract performance. If the solici-
tation includes the provision at FAR
52.204-7, do not separately list the pro-
vision 252.209-7002 in the solicitation.

[79 FR 73489, Dec. 11, 2014]

209.105 Procedures.

209.105-1 Obtaining information.

(1) For guidance on using the Exclu-
sions section of the System for Award
Management, see PGI 209.105-1.

(2) A satisfactory performance record
is a factor in determining contractor
responsibility (see FAR 9.104-1(c)). One
source of information relating to con-
tractor performance is the Past Per-
formance Information Retrieval Sys-
tem (PPIRS), available at http:/
www.ppirs.gov. Information relating to
contract terminations for cause and for
default is also available through
PPIRS (see subpart 42.15). This termi-
nation information is just one consid-
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eration in determining contractor re-
sponsibility.

[74 FR 2415, Jan. 15, 2009, as amended at 76
FR 76319, Dec. 7, 2011; 78 FR 28757, May 16,
2013; 79 FR 17445, Mar. 28, 2014]

209.105-2 Determinations and docu-
mentation.

(a) The contracting officer shall sub-
mit a copy of a determination of non-
responsibility to the appropriate debar-
ring and suspending official listed in
209.403.

[71 FR 62559, Oct. 26, 2006]

209.105-2-70 Inclusion of determina-
tion of contractor fault in Federal
Awardee Performance and Integrity
Information System (FAPIIS).

If the contractor or a subcontractor
at any tier is not subject to the juris-
diction of the U.S. courts and the DoD
appointing official that requested a
DoD investigation makes a final deter-
mination that a contractor’s or sub-
contractor’s gross negligence or reck-
less disregard for the safety of civilian
or military personnel of the Govern-
ment caused serious bodily injury or
death of such personnel, the con-
tracting officer shall enter in FAPIIS
the appropriate information regarding
such determination within three days
of receiving notice of the determina-
tion, pursuant to section 834 of the Na-
tional Defense Authorization Act for
Fiscal Year 2011 (Pub. L. 111-383). Infor-
mation posted in FAPIIS regarding
such determinations will be publicly
available.

[76 FR 57677, Sept. 16, 2011]

209.106 Preaward surveys.

When requesting a preawared survey,
follow the procedures at PGI 209.106.

[69 FR 65089, Nov. 10, 2004]

Subpart 209.2—Qualifications
Requirements

209.202

(a)(1) Except for aviation or ship crit-
ical safety items, obtain approval in
accordance with PGI 209.202(a)(1) when

Policy.
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establishing qualification require-
ments. See 209.270 for approval of quali-
fication requirements for aviation or
ship critical safety items.

[73 FR 1827, Jan. 10, 2008]

209.270 Aviation and ship critical safe-
ty items.

209.270-1 Scope.

This section—

(a) Implements—

(1) Section 802 of the National De-
fense Authorization Act for Fiscal Year
2004 (Pub. L. 108-136); and

(2) Section 130 of the National De-
fense Authorization Act for Fiscal Year
2007 (Pub. L. 109-364); and

(b) Prescribes policy and procedures
for qualification requirements in the
procurement of aviation and ship crit-
ical safety items and the modification,
repair, and overhaul of those items.

[73 FR 1827, Jan. 10, 2008]

209.270-2 Definitions.

As used in this section—

Aviation critical safety item means a
part, an assembly, installation equip-
ment, launch equipment, recovery
equipment, or support equipment for
an aircraft or aviation weapon system
if the part, assembly, or equipment
contains a characteristic any failure,
malfunction, or absence of which could
cause—

(1) A catastrophic or critical failure
resulting in the loss of or serious dam-
age to the aircraft or weapon system;

(2) An unacceptable risk of personal
injury or loss of life; or

(3) An uncommanded engine shut-
down that jeopardizes safety.

Design control activity—(1) With re-
spect to an aviation critical safety
item, means the systems command of a
military department that is specifi-
cally responsible for ensuring the air
worthiness of an aviation system or
equipment in which an aviation crit-
ical safety item is to be used; and

(2) With respect to a ship critical
safety item, means the systems com-
mand of a military department that is
specifically responsible for ensuring
the seaworthiness of a ship or ship
equipment in which a ship critical safe-
ty item is to be used.

59

209.270-4

Ship critical safety item means any
ship part, assembly, or support equip-
ment containing a characteristic the
failure, malfunction, or absence of
which could cause—

(1) A catastrophic or critical failure
resulting in loss of or serious damage
to the ship; or

(2) An unacceptable risk of personal
injury or loss of life.

[69 FR 55988, Sept. 17, 2004, as amended at 73
FR 1827, Jan. 10, 2008]

209.270-3 Policy.

(a) The head of the contracting activ-
ity responsible for procuring an avia-
tion or ship critical safety item may
enter into a contract for the procure-
ment, modification, repair, or overhaul
of such an item only with a source ap-
proved by the head of the design con-
trol activity.

(b) The approval authorities specified
in this section apply instead of those
otherwise specified in FAR 9.202(a)(1),
9.202(c), or 9.206-1(c), for the procure-
ment, modification, repair, and over-
haul of aviation or ship critical safety
items.

[73 FR 1827, Jan. 10, 2008]

209.270-4 Procedures.

(a) The head of the design control ac-
tivity shall—

(1) Identify items that meet the cri-
teria for designation as aviation or
ship critical safety items. See addi-
tional information at PGI 209.270-4;

(2) Approve qualification require-
ments in accordance with procedures
established by the design control activ-
ity; and

(3) Qualify and identify aviation and
ship critical safety item suppliers and
products.

(b) The contracting officer shall—

(1) Ensure that the head of the design
control activity has determined that a
prospective contractor or its product
meets or can meet the established
qualification standards before the date
specified for award of the contract;

(2) Refer any offers received from an
unapproved source to the head of the
design control activity for approval.
The head of the design control activity
will determine whether the offeror or
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its product meets or can meet the es-
tablished qualification standards be-
fore the date specified for award of the
contract; and

(3) Refer any requests for qualifica-
tion to the design control activity.

(c) See 246.407 (S-70) and 246.504 for
quality assurance requirements.

[69 FR 55988, Sept. 17, 2004, as amended at 70
FR 57190, Sept. 30, 2005; 73 FR 1827, Jan. 10,
2008]

209.270-5 Contract clause.

The contracting officer shall insert
the clause at 252.209-7010, Critical Safe-
ty Items, in solicitations and contracts
when the acquisition includes one or
more items designated by the design
control activity as critical safety
items.

[76 FR 52139, Aug. 19, 2011]
Subpart 209.3 [Reserved]

Subpart 209.4—Debarment,
Suspension, and Ineligibility

209.402

(d) The uniform suspension and de-
barment procedures to be followed by
all debarring and suspending officials
are set out in appendix H to this chap-
ter.

(e) The department or agency shall
provide a copy of the Debarment and
Suspension Procedures at DFARS ap-
pendix H to this chapter to contractors
at the time of their suspension or when
they are proposed for debarment, and
upon request to other interested par-
ties.

[59 FR 27668, May 27, 1994]

Policy.

209.403 Definitions.

Debarring and suspending official. (1)
For DoD, the designees are—

Army—Director,
Services

Navy/Marine Corps—The Assistant General
Counsel (Acquisition Integrity)

Air Force—Deputy General Counsel (Con-
tractor Responsibility)

Defense Advanced Research Projects Agen-
cy—The Director

Defense Information Systems Agency—The
General Counsel

Defense Intelligence Agency—The Senior
Procurement Executive

Soldier & Family Legal
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Defense Logistics Agency—The Special As-
sistant for Contracting Integrity

National Geospatial—Intelligence Agency—
The General Counsel

Defense Threat Reduction Agency—The Di-
rector

National Security Agency—The Senior Ac-
quisition Executive

Missile Defense Agency—The General Coun-
sel

Overseas installations—as designated by the
agency head

(2) Overseas debarring and
pending officials—

(i) Are authorized to debar or suspend
contractors located within the offi-
cial’s geographic area of responsibility
under any delegation of authority they
receive from their agency head.

(ii) Debar or suspend in accordance
with the procedures in FAR subpart 9.4
or under modified procedures approved
by the agency head based on consider-
ation of the laws or customs of the for-
eign countries concerned.

(iii) In addition to the bases for de-
barment in FAR 9.406-2, may consider
the following additional bases—

(A) The foreign country concerned
determines that a contractor has en-
gaged in bid-rigging, price-fixing, or
other anti-competitive behavior; or

(B) The foreign country concerned
declares the contractor to be formally
debarred, suspended, or otherwise ineli-
gible to contract with that foreign gov-
ernment or its instrumentalities.

(3) The Defense Logistics Agency
Special Assistant for Contracting In-
tegrity is the exclusive representative
of the Secretary of Defense to suspend
and debar contractors from the pur-
chase of Federal personal property
under the Federal Property Manage-
ment Regulations (41 CFR 101-45.6) and
the Defense Materiel Disposition Man-
ual (DoD 4160.21-M).

[66 FR 36313, July 31, 1991, as amended at 56
FR 67212, Dec. 30, 1991; 59 FR 27669, May 27,
1994; 60 FR 61593, Nov. 30, 1995; 61 FR 50452,
Sept. 26, 1996; 63 FR 11528, Mar. 9, 1998; 64 FR
51075, Sept. 21, 1999; 64 FR 62985, Nov. 18, 1999;
68 FR 7439, Feb. 14, 2003; 70 FR 14573, Mar. 23,
2005; 74 FR 42780, Aug. 25, 2009; 74 FR 52895,
Oct. 15, 2009; 76 FR 11367, Mar. 2, 2011; 76 FR
76319, Dec. 7, 2011; 77 FR 23631, Apr. 20, 2012;
77 FR 52253, Aug. 29, 2012]

209.405 Effect of listing.

(a) Under 10 U.S.C. 2393(b), when a de-
partment or agency determines that a

sus-
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compelling reason exists for it to con-
duct business with a contractor that is
debarred or suspended from procure-
ment programs, it must provide writ-
ten notice of the determination to the
General Services Administration
(GSA), GSA Suspension and Debarment
Official, Office of Acquisition Policy,
1275 First Street, NE., Washington, DC
20417. Examples of compelling reasons
are—

(1) Only a debarred or suspended con-
tractor can provide the supplies or
services;

(ii) Urgency requires contracting
with a debarred or suspended con-
tractor;

(iii) The contractor and a department
or agency have an agreement covering
the same events that resulted in the
debarment or suspension and the agree-
ment includes the department or agen-
cy decision not to debar or suspend the
contractor; or

(iv) The national defense requires
continued business dealings with the
debarred or suspended contractor.

(b)(i) The Procurement Cause and
Treatment Code ‘“‘H’’ annotation in the
Exclusions section of the System for
Award Management (SAM Exclusions)
identifies contractor facilities where
no part of a contract or subcontract
may be performed because of a viola-
tion of the Clean Air Act (42 U.S.C.
7606) or the Clean Water Act (33 U.S.C.
1368).

(ii) Under the authority of Section 8
of Executive Order 11738, the agency
head may grant an exemption permit-
ting award to a contractor using a
Code ‘“H” ineligible facility if the agen-
cy head determines that such an ex-
emption is in the paramount interest
of the United States.

(A) The agency head may delegate
this exemption authority to a level no
lower than a general or flag officer or
a member of the Senior Executive
Service.

(B) The official granting the exemp-
tion—

(I) Shall promptly notify the Envi-
ronmental Protection Agency sus-
pending and debarring official of the
exemption and the corresponding jus-
tification; and

(2) May grant a class exemption only
after consulting with the Environ-
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mental Protection Agency suspending
and debarring official.

(C) Exemptions shall be for a period
not to exceed one year. The continuing
necessity for each exemption shall be
reviewed annually and, upon the mak-
ing of a new determination, may be ex-
tended for periods not to exceed one
year.

(D) All exemptions must be reported
annually to the Environmental Protec-
tion Agency suspending and debarring
official.

(B) See PGI 209.405 for additional pro-
cedures and information.

[74 FR 2414, Jan. 15, 2009, as amended at 76
FR 27274, May 11, 2011; 79 FR 73489, Dec. 11,
2014]

209.405-2 Restrictions
tracting.

on subcon-

(a) The contracting officer shall not
consent to any subcontract with a
firm, or a subsidiary of a firm, that is
identified by the Secretary of Defense
in SAM Exclusions as being owned or
controlled by the government of a
country that is a state sponsor of ter-
rorism unless the agency head states in
writing the compelling reasons for the
subcontract. (See also 225.771.)

[79 FR 73489, Dec. 11, 2014]
209.406 Debarment.

209.406-1 General.

(a)(i) When the debarring official de-
cides that debarment is not necessary,
the official may require the contractor
to enter into a written agreement
which includes—

(A) A requirement for the contractor
to establish, if not already established,
and to maintain the standards of con-
duct and internal control systems pre-
scribed by FAR subpart 3.10; and

(B) Other requirements the debarring
official considers appropriate.

(ii) Before the debarring official de-
cides not to suspend or debar in the
case of an indictment or conviction for
a felony, the debarring official must
determine that the contractor has ad-
dressed adequately the circumstances
that gave rise to the misconduct, and
that appropriate standards of ethics
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and integrity are in place and are
working.

[67 FR 14992, Apr. 23, 1992, as amended at 76
FR 76319, Dec. 7, 2011]

209.406-2 Causes for debarment.

(1) Any person shall be considered for
debarment if criminally convicted of
intentionally affixing a label bearing a
“Made in America’ inscription to any
product sold in or shipped to the
United States or its outlying areas
that was not made in the United States
or its outlying areas (10 U.S.C. 2410f).

(i) The debarring official will make a
determination concerning debarment
not later than 90 days after deter-
mining that a person has been so con-
victed.

(ii) In cases where the debarring offi-
cial decides not to debar, the debarring
official will report that decision to the
Director of Defense Procurement and
Acquisition Policy who will notify Con-
gress within 30 days after the decision
is made.

(2) Any contractor that knowingly
provides compensation to a former DoD
official in violation of section 847 of
the National Defense Authorization
Act for Fiscal Year 2008 may face sus-
pension and debarment proceedings in
accordance with 41 U.S.C. 2105(c)(1)(C).

[68 FR 28464, May 13, 1993, as amended at 68
FR 7439, Feb. 14, 2003; 70 FR 35544, June 21,
2005; 74 FR 2409, Jan. 15, 2009; 76 FR 58136,
Sept. 20, 2011]

§209.406-3 Procedures.

Refer all matters appropriate for con-
sideration by an agency debarring and
suspending official as soon as prac-
ticable to the appropriate debarring
and suspending official identified in
209.403. Any person may refer a matter
to the debarring and suspending offi-
cial. Follow the procedures at PGI
209.406-3.

[69 FR 74990, Dec. 15, 2004]
209.407 Suspension.

§209.407-3 Procedures.

Refer all matters appropriate for con-
sideration by an agency debarring and
suspending official as soon as prac-
ticable to the appropriate debarring
and suspending official identified in
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209.403. Any person may refer a matter
to the debarring and suspending offi-
cial. Follow the procedures at PGI
209.407-3.

[69 FR 74990, Dec. 15, 2004]

209.409 Solicitation provision and con-
tract clause.

Use the clause at 252.209-7004, Sub-
contracting with Firms that are Owned
or Controlled by the Government of a
Country that is a State Sponsor of Ter-
rorism, in solicitations and contracts
with a value of $150,000 or more.

[79 FR 73489, Dec. 11, 2014]

209.470 Reserve Officer Training
Corps and military recruiting on
campus.

209.470-1 Definition.

Institution of higher education, as used
in this section, means an institution
that meets the requirements of 20
U.S.C. 1001 and includes all subele-
ments of such an institution.

[656 FR 2056, Jan. 13, 2000]

209.470-2 Policy.

(a) Except as provided in paragraph
(b) of this subsection, 10 U.S.C. 983 pro-
hibits DoD from providing funds by
contract or grant to an institution of
higher education if the Secretary of
Defense determines that the institu-
tion has a policy or practice that pro-
hibits or in effect prevents—

(1) The Secretary of a military de-
partment from maintaining, estab-
lishing, or operating a unit of the Sen-
ior Reserve Officer Training Corps
(ROTC) at that institution;

(2) A student at that institution from
enrolling in a unit of the senior ROTC
at another institution of higher edu-
cation;

(83) The Secretary of a military de-
partment or the Secretary of Transpor-
tation from gaining entry to campuses,
or access to students on campuses, for
purposes of military recruiting; or

(4) Military recruiters from accessing
certain information pertaining to stu-
dents enrolled at that institution.

(b) The prohibition in paragraph (a)
of this subsection does not apply to an
institution of higher education if the
Secretary of Defense determines that—
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(1) The institution has ceased the
policy or practice described in para-
graph (a) of this subsection; or

(2) The institution has a long-stand-
ing policy of pacifism based on histor-
ical religious affiliation.

[656 FR 2056, Jan. 13, 2000]

209.470-3 Procedures.

If the Secretary of Defense deter-
mines that an institution of higher
education is ineligible to receive DoD
funds because of a policy or practice
described in 209.470-2(a)—

(a) The Secretary of Defense will list
the institution on the List of Parties
Excluded from Federal Procurement
and Nonprocurement Programs pub-
lished by General Services Administra-
tion (also see FAR 9.404 and 32 CFR
part 216); and

(b) DoD components—

(1) Shall not solicit offers from,
award contracts to, or consent to sub-
contracts with the institution;

(2) Shall make no further payments
under existing contracts with the insti-
tution; and

(3) Shall terminate existing contracts
with the institution.

[66 FR 20567, Jan. 13, 2000, as amended at 67
FR 49254, July 30, 2002]

209.470-4 Solicitation provision and
contract clause.

(a) Use the provision at 252.209-7003,
Reserve Officer Training Corps and
Military Recruiting on Campus—Rep-
resentation, in all solicitations with
institutions of higher education. If the
solicitation includes the provision at
FAR 52.204-7, do not separately list the
provision 252.209-7003 in the solicita-
tion.

(b) Use the clause at 252.209-7005, Re-
serve Officer Training Corps and Mili-
tary Recruiting on Campus, in all so-
licitations and contracts with institu-
tions of higher education.

[77 FR 19129, Mar. 30, 2012, as amended at 78
FR 37984, June 25, 2013; 78 FR 40043, July 3,
2013]

209.471 Congressional Medal of Honor.

In accordance with Section 8118 of
Pub. L. 105-262, do not award a contract
to, extend a contract with, or approve
the award of a subcontract to any enti-
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ty that, within the preceding 15 years,
has been convicted under 18 U.S.C. 704
of the unlawful manufacture or sale of
the Congressional Medal of Honor. Any
entity so convicted will be listed as in-
eligible on the List of Parties Excluded
from Federal Procurement and Non-
procurement Programs published by
the General Services Administration.

[64 FR 31733, June 14, 1999]

Subpart 209.5—Organizational
and Consultant Conflicts of In-
terest

SOURCE: 73 FR 1824, Jan. 10, 2008, unless
otherwise noted.

209.505 General rules.

209.505-4 Obtaining access to propri-
etary information.

(b)(i) For contractors, other than liti-
gation support contractors, accessing
third party proprietary technical data
or computer software, non-disclosure
requirements are addressed at 227.7103—
7(b), through use of the clause at
252.227-7025 as prescribed at 227.7103-6(c)
and 227.7203-6(d). Pursuant to that
clause, covered Government support
contractors may be required to enter
into non-disclosure agreements di-
rectly with the third party asserting
restrictions on limited rights technical
data, commercial technical data, or re-
stricted rights computer software. The
contracting officer is not required to
obtain copies of these agreements or to
ensure that they are properly executed.

(ii) For litigation support contrac-
tors accessing litigation information,
including that originating from third
parties, use and non-disclosure require-
ments are addressed through the use of
the provision at 252.204-7013 and the
clause at 252.204-7014, as prescribed at
204.7404(a) and 204.7404(b), respectively.
Pursuant to that provision and clause,
litigation support contractors are not
required to enter into non-disclosure
agreements directly with any third
party asserting restrictions on any liti-
gation information.

[78 FR 30238, May 22, 2013, as amended at 81
FR 28728, May 10, 2016; 81 FR 36473, June T,
2016]
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209.570 Limitations on contractors
acting as lead system integrators.

209.570-1 Definitions.

Lead system integrator, as used in this
section, is defined in the clause at
252.209-7007, Prohibited Financial Inter-
ests for Lead System Integrators. See
PGI 209.570-1 for additional informa-
tion.

209.570-2 Policy.

(a) Except as provided in paragraph
(b) of this subsection, 10 U.S.C. 2410p
prohibits any entity performing lead
system integrator functions in the ac-
quisition of a major system by DoD
from having any direct financial inter-
est in the development or construction
of any individual system or element of
any system of systems.

(b) The prohibition in paragraph (a)
of this subsection does not apply if—

(1) The Secretary of Defense certifies
to the Committees on Armed Services
of the Senate and the House of Rep-
resentatives that—

(i) The entity was selected by DoD as
a contractor to develop or construct
the system or element concerned
through the use of competitive proce-
dures; and

(ii) DoD took appropriate steps to
prevent any organizational conflict of
interest in the selection process; or

(2) The entity was selected by a sub-
contractor to serve as a lower-tier sub-
contractor, through a process over
which the entity exercised no control.

(c) In accordance with Section 802 of
the National Defense Authorization
Act for Fiscal Year 2008 (Pub. L. 110-
181), DoD may award a new contract for
lead system integrator functions in the
acquisition of a major system only if—

(1) The major system has not yet pro-
ceeded beyond low-rate initial produc-
tion; or

(2) The Secretary of Defense deter-
mines in writing that it would not be
practicable to carry out the acquisition
without continuing to use a contractor
to perform 1lead system integrator
functions and that doing so is in the
best interest of DoD. The authority to
make this determination may not be
delegated below the level of the Under
Secretary of Defense for Acquisition,
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Technology, (Also see
209.570-3(b).)

(d) Effective October 1, 2010, DoD is
prohibited from awarding a new con-
tract for lead system integrator func-
tions in the acquisition of a major sys-
tem to any entity that was not per-
forming lead system integrator func-
tions in the acquisition of the major
system prior to January 28, 2008.

and Logistics.

[73 FR 1824, Jan. 10, 2008, as amended at 74
FR 34268, July 15, 2009]

209.570-3 Procedures.

(a) In making a responsibility deter-
mination before awarding a contract
for the acquisition of a major system,
the contracting officer shall—

(1) Determine whether the prospec-
tive contractor meets the definition of
“‘lead system integrator’’;

(2) Consider all information regard-
ing the prospective contractor’s direct
financial interests in view of the prohi-
bition at 209.570-2(a); and

(3) Follow the procedures at PGI
209.570-3.

(b) A determination to use a con-
tractor to perform lead system inte-
grator functions in accordance with
209.570-2(¢c)(2)—

(1) Shall specify the reasons why it
would not be practicable to carry out
the acquisition without continuing to
use a contractor to perform lead sys-
tem integrator functions, including a
discussion of alternatives, such as use
of the DoD workforce or a system engi-
neering and technical assistance con-
tractor;

(2) Shall include a plan for phasing
out the use of contracted lead system
integrator functions over the shortest
period of time consistent with the in-
terest of the national defense; and

(3) Shall be provided to the Commit-
tees on Armed Services of the Senate
and the House of Representatives at
least 45 days before the award of a con-
tract pursuant to the determination.

[74 FR 34268, July 15, 2009]
209.570-4 Solicitation provision and
contract clause.

(a) Use the provision at 252.209-7006,
Limitations on Contractors Acting as
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Lead System Integrators, in solicita-
tions for the acquisition of a major sys-
tem when the acquisition strategy en-
visions the use of a lead system inte-
grator.

(b) Use the clause at 252.209-7007, Pro-
hibited Financial Interests for Lead
System Integrators—

(1) In solicitations that include the
provision at 252.209-7006; and

(2) In contracts when the contractor
will fill the role of a lead system inte-
grator for the acquisition of a major
system.

209.571 Organizational conflicts of in-
terest in major defense acquisition
programs.

209.571-0 Scope of subpart.

This subpart implements section 207
of the Weapons System Acquisition Re-
form Act of 2009 (Pub. L. 111-23).

[75 FR 81913, Dec. 29, 2010]

209.571-1 Definitions.

As used in this section—

“Lead system integrator’ is defined
in the clause at 252.209-7007, Prohibited
Financial Interests for Lead System
Integrators.

““Major subcontractor” is defined in
the clause at 252.209-7009, Organiza-
tional Conflict of Interest—Major De-
fense Acquisition Program.

“Pre-Major Defense Acquisition Pro-
gram’ means a program that is in the
Materiel Solution Analysis or Tech-
nology Development Phases preceding
Milestone B of the Defense Acquisition
System and has been identified to have
the potential to become a major de-
fense acquisition program.

“Systems engineering and technical
assistance.”

(1) ““Systems engineering’ means an
interdisciplinary technical effort to
evolve and verify an integrated and
total life cycle balanced set of system,
people, and process solutions that sat-
isfy customer needs.

(2) “Technical assistance’” means the
acquisition support, program manage-
ment support, analyses, and other ac-
tivities involved in the management
and execution of an acquisition pro-
gram.

(3) ““‘Systems engineering and tech-
nical assistance’—
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(i) Means a combination of activities
related to the development of technical
information to support various acquisi-
tion processes. Examples of systems
engineering and technical assistance
activities include, but are not limited
to, supporting acquisition efforts such
as—

(A) Deriving requirements;

(B) Performing technology assess-
ments;

(C) Developing acquisition strategies;

(D) Conducting risk assessments;

(E) Developing cost estimates;

(F) Determining specifications;

(G) Evaluating contractor perform-

ance and conducting independent
verification and validation;
(H) Directing other contractors’

(other than subcontractors) operations;

(I) Developing test requirements and
evaluating test data;

(J) Developing work statements (but
see paragraph (ii)(B) of this definition).

(ii) Does not include—

(A) Design and development work of
design and development contractors, in
accordance with FAR 9.505-2(a)(3) or
FAR 9.505-2(b)(3), and the guidance at
PGI 209.571-7; or

(B) Preparation of work statements
by contractors, acting as industry rep-
resentatives, under the supervision and
control of Government representatives,
in accordance with FAR 9.505-
2(b)(1)(ii).

[75 FR 81913, Dec. 29, 2010, as amended at 79
FR 4632, Jan. 29, 2014]

209.571-2 Applicability.

(a) This subsection applies to major
defense acquisition programs.

(b) To the extent that this section is
inconsistent with FAR subpart 9.5, this
section takes precedence.

[75 FR 81913, Dec. 29, 2010]

209.571-3 Policy.

It is DoD policy that—

(a) Agencies shall obtain advice on
major defense acquisition programs
and pre-major defense acquisition pro-
grams from sources that are objective
and unbiased; and

(b) Contracting officers generally
should seek to resolve organizational
conflicts of interest in a manner that
will promote competition and preserve
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DoD access to the expertise and experi-
ence of qualified contractors. Accord-
ingly, contracting officers should, to
the extent feasible, employ organiza-
tional conflict of interest resolution
strategies that do not unnecessarily re-
strict the pool of potential offerors in
current or future acquisitions. Further,
contracting activities shall not impose
across-the-board restrictions or limita-
tions on the use of particular resolu-
tion methods, except as may be re-
quired under 209.571-7 or as may be ap-
propriate in particular acquisitions.

[75 FR 81913, Dec. 29, 2010]

209.571-4 Mitigation.

(a) Mitigation is any action taken to
minimize an organizational conflict of
interest. Mitigation may require Gov-
ernment action, contractor action, or a
combination of both.

(b) If the contracting officer and the
contractor have agreed to mitigation
of an organizational conflict of inter-
est, a Government-approved Organiza-
tional Conflict of Interest Mitigation
Plan, reflecting the actions a con-
tractor has agreed to take to mitigate
a conflict, shall be incorporated into
the contract.

(c) If the contracting officer deter-
mines, after consultation with agency
legal counsel, that the otherwise suc-
cessful offeror is unable to effectively
mitigate an organizational conflict of
interest, then the contracting officer,
taking into account both the instant
contract and longer term Government
needs, shall use another approach to
resolve the organizational conflict of
interest, select another offeror, or re-
quest a waiver in accordance with FAR
9.503 (but see statutory prohibition in
209.571-7, which cannot be waived).

(d) For any acquisition that exceeds
$1 billion, the contracting officer shall
brief the senior procurement executive
before determining that an offeror’s
mitigation plan is unacceptable.

[75 FR 81913, Dec. 29, 2010]

209.571-5 Lead system integrators.

For limitations on contractors acting
as lead systems integrators, see 209.570.

[75 FR 81913, Dec. 29, 2010]
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209.571-6 Identification of organiza-
tional conflicts of interest.

When evaluating organizational con-
flicts of interest for major defense ac-
quisition programs or pre-major de-
fense acquisition programs, con-
tracting officers shall consider—

(a) The ownership of business units
performing systems engineering and
technical assistance, professional serv-
ices, or management support services
to a major defense acquisition program
or a pre-major defense acquisition pro-
gram by a contractor who simulta-
neously owns a business unit com-
peting (or potentially competing) to
perform as—

(1) The prime contractor for the same
major defense acquisition program; or

(2) The supplier of a major subsystem
or component for the same major de-
fense acquisition program.

(b) The proposed award of a major
subsystem by a prime contractor to
business units or other affiliates of the
same parent corporate entity, particu-
larly the award of a subcontract for
software integration or the develop-
ment of a proprietary software system
architecture; and

(c) The performance by, or assistance
of, contractors in technical evaluation.

[75 FR 81913, Dec. 29, 2010]

209.571-7 Systems engineering and

technical assistance contracts.

(a) Agencies shall obtain advice on
systems architecture and systems engi-
neering matters with respect to major
defense acquisition programs or pre-
major defense acquisition programs
from Federally Funded Research and
Development Centers or other sources
independent of the major defense ac-
quisition program contractor.

(b) Limitation on Future Contracting.
(1) Except as provided in paragraph (c)
of this subsection, a contract for the
performance of systems engineering
and technical assistance for a major
defense acquisition program or a pre-
major defense acquisition program
shall prohibit the contractor or any af-
filiate of the contractor from partici-
pating as a contractor or major sub-
contractor in the development or pro-
duction of a weapon system under such
program.
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(2) The requirement in paragraph
(b)(1) of this subsection cannot be
waived.

(c) Exception. (1) The requirement in
paragraph (b)(1) of this subsection does
not apply if the head of the contracting
activity determines that—

(i) An exception is necessary because
DoD needs the domain experience and
expertise of the highly qualified, appar-
ently successful offeror; and

(ii) Based on the agreed-to resolution
strategy, the apparently successful of-
feror will be able to provide objective
and unbiased advice, as required by
209.571-3(a), without a limitation on fu-
ture participation in development and
production.

(2) The authority to make this deter-
mination cannot be delegated.

[75 FR 81913, Dec. 29, 2010]

209.571-8 Solicitation provision and
contract clause.

(a) Use the provision at 252.209-7008,
Notice of Prohibition Relating to Orga-
nizational Conflict of Interest—Major
Defense Acquisition Program, if the so-
licitation includes the clause at
252.209-7009, Organizational Conflict of
Interest—Major Defense Acquisition
Program; and

(b) Use the clause at 252.209-7009, Or-
ganizational Conflict of Interest—
Major Defense Acquisition Program, in
solicitations and contracts for systems
engineering and technical assistance
for major defense acquisition programs
or pre-major defense acquisition pro-
grams.

[75 FR 81913, Dec. 29, 2010]

PART 210—MARKET RESEARCH

Sec.
210.001 Policy.
210.002 Procedures.

AUTHORITY: 41 U.S.C. 1303 and 48 CFR chap-
ter 1.

SOURCE: 71 FR 53043, Sept. 8, 2006, unless
otherwise noted.

210.001 Policy.

(a) In addition to the requirements of
FAR 10.001(a), agencies shall—

(i) Conduct market research appro-
priate to the circumstances before—

Pt. 211

(A) Soliciting offers for acquisitions
that could lead to a consolidation of
contract requirements as defined in
207.170-2; or

(B) Issuing a solicitation with tiered
evaluation of offers (Section 816 of Pub-
lic Law 109-163); and

(ii) Use the results of market re-
search to determine—

(A) Whether consolidation of con-
tract requirements is necessary and
justified in accordance with §207.170-3;
or

(B) Whether the criteria in FAR part
19 are met for setting aside the acquisi-
tion for small business or, for a task or
delivery order, whether there are a suf-
ficient number of qualified small busi-
ness concerns available to justify lim-
iting competition under the terms of
the contract. If the contracting officer
cannot determine whether the criteria
are met, the contracting officer shall
include a written explanation in the
contract file as to why such a deter-
mination could not be made (Section
816 of Public Law 109-163).

(c)(2) In addition to the notification
requirements at FAR 10.001(c)(2)(1) and
(ii), see 205.205-70 for the bundling noti-
fication publication requirement.

[71 FR 53043, Sept. 8, 2006, as amended at 75
FR 40716, <July 13, 2010]

210.002

(e)(1) When contracting for services,
see PGI 210.070 for the ‘‘Market Re-
search Report Guide for Improving the
Tradecraft in Services Acquisition”.

(ii) See PGI 210.002(e)(ii) regarding
potential offerors that express an in-
terest in an acquisition.

(iii) Follow the procedures at PGI
210.002(e)(iii) regarding contract file
documentation.

[80 FR 21657, Apr. 20, 2015, as amended at 81
FR 65563, Sep. 23, 2016]

PART 211—DESCRIBING AGENCY
NEEDS

Procedures.

Sec.
211.002 Policy.
211.002-70 Contract clause.

Subpart 211.1—Selecting and Developing
Requirements Documents

211.105 Items peculiar to one manufacturer.
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211.106 Purchase descriptions for service
contracts.
211.107 Solicitation provision.

Subpart 211.2—Using and Maintaining
Requirements Documents

211.201 Identification and availability of
specifications.

211.204 Solicitation provisions and contract
clauses.

211.270 [Reserved]

211.271 Elimination of use of class I ozone-
depleting substances.

211.272 Alternate preservation, packaging,
and packing.

211.273 Substitutions for military or Fed-
eral specifications and standards.

211.273-1 Definition.

211.273-2 Policy.

211.273-3 Procedures.

211.273-4 Contract clause.

211.274 Ttem identification and valuation re-

quirements.

211.274-1 General.

211.274-2 Policy for item unique identifica-
tion.

211.274-3 Policy for valuation.

211.274-4 Policy for reporting of Govern-

ment-furnished property.

211.274-5 Policy for assignment of Govern-
ment-assigned serial numbers.

211.274-6 Contract clauses.

211.275 Passive radio frequency identifica-
tion.

211.275-1 Definitions.

211.275-2 Policy.

211.275-3 Contract clause.

Subpart 211.5—Liquidated Damages
211.503 Contract clauses.

Subpart 211.6—Priorities and Allocations
211.602 General.

Subpart 211.70—Purchase Requests

211.7001 Procedures.

AUTHORITY: 41 U.S.C. 1303 and 48 CFR Chap-
ter 1.

SOURCE: 60 FR 61594, Nov. 30, 1995, unless
otherwise noted.

211.002

All defense technology and acquisi-
tion programs in DoD are subject to
the policies and procedures in DoDD
5000.01, The Defense Acquisition Sys-
tem, and DoDI 5000.02, Operation of the
Defense Acquisition System.

[71 FR 27641, May 12, 2006, as amended at 76
FR 76319, Dec. 7, 2011]

Policy.

68

48 CFR Ch. 2 (10-1-16 Edition)

211.002-70 Contract clause.

Use the clause at 252.211-7000, Acqui-
sition Streamlining, in all solicitations
and contracts for systems acquisition
programs.

Subpart 211.1—Selecting and De-
veloping Requirements Docu-
ments

211.105 Items peculiar to one manu-
facturer.

Follow the publication requirements
at PGI 211.105.

[70 FR 23804, May 5, 2005]

211.106 Purchase
service contracts.

descriptions for

Agencies shall require that purchase
descriptions for service contracts and
resulting requirements documents,
such as statements of work or perform-
ance work statements, include lan-
guage to provide a clear distinction be-
tween Government employees and con-
tractor employees. Agencies shall be
guided by the characteristics and de-
scriptive elements of personal-services
contracts at FAR 37.104. Service con-
tracts shall require contractor employ-
ees to identify themselves as con-
tractor personnel by introducing them-
selves or being introduced as con-
tractor personnel and displaying dis-
tinguishing badges or other visible
identification for meetings with Gov-
ernment personnel. In addition, con-
tracts shall require contractor per-
sonnel to appropriately identify them-
selves as contractor employees in tele-
phone conversations and in formal and
informal written correspondence.

[76 FR 25566, May 5, 2011]

211.107 Solicitation provision.

(b) DoD uses the categorical method
of reporting. Do not use the provision
at FAR 52.211-7, Alternatives to Gov-
ernment-Unique Standards, in DoD so-
licitations.

[65 FR 6553, Feb. 10, 2000]



Defense Acquisition Regulations System, DoD

Subpart 211.2—Using and Main-
taining Requirements Docu-
ments

211.201 Identification and availability
of specifications.

Follow the procedures at PGI 211.201
for use of specifications, standards, and
data item descriptions.

[71 FR 27641, May 12, 2006]

211.204 Solicitation
contract clauses.

provisions and

(c) When contract performance re-
quires use of specifications, standards,
and data item descriptions that are not
listed in the Acquisition Streamlining
and Standardization Information Sys-
tem database, use provisions, as appro-
priate, substantially the same as those
at—

(i) 252.211-7001, Availability of Speci-
fications, Standards, and Data Item
Descriptions Not Listed in the Acquisi-
tion Streamlining and Standardization
Information System (ASSIST), and
Plans, Drawings, and Other Pertinent
Documents; and

(i1) 252.211-7002, Availability for Ex-
amination of Specifications, Stand-
ards, Plans, Drawings, Data Item De-
scriptions, and Other Pertinent Docu-
ments.

[71 FR 27641, May 12, 2006]
211.270 [Reserved]

211.271 Elimination of use of class I
ozone-depleting substances.

See subpart 223.8 for restrictions on
contracting for ozone-depleting sub-
stances.

[70 FR 73150, Dec. 9, 2005]

211.272 Alternate preservation, pack-
aging, and packing.

Use the provision at 252.211-7004, Al-
ternate Preservation, Packaging, and
Packing, in solicitations which include
military preservation, packaging, or
packing specifications when it is fea-
sible to evaluate and award using com-
mercial or industrial preservation,
packaging, or packing.
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211.273 Substitutions for military or
Federal specifications and stand-
ards.

211.273-1 Definition.

SPI process, as used in this section, is
defined in the clause at 252.211-7005,
Substitutions for Military or Federal
Specifications and Standards.

[62 FR 44224, Aug. 20, 1997]

211.273-2 Policy.

(a) Under the Single Process Initia-
tive (SPI), DoD accepts SPI processes
in lieu of specific military or Federal
specifications or standards that specify
a management or manufacturing proc-
ess.

(b) DoD acceptance of an SPI process
follows the decision of a Management
Council, which includes representa-
tives of the contractor, the Defense
Contract Management Agency, the De-
fense Contract Audit Agency, and the
military departments.

(c) In procurements of previously de-
veloped items, SPI processes that pre-
viously were accepted by the Manage-
ment Council shall be considered valid
replacements for military or Federal
specifications or standards, absent a
specific determination to the contrary.

[62 FR 44224, Aug. 20, 1997, as amended at 64
FR 14399, Mar. 25, 1999; 65 FR 52952, Aug. 31,
2000; 71 FR 27641, May 12, 2006]

211.273-3 Procedures.

Follow the procedures at PGI 211.273—
3 for encouraging the use of SPI proc-
esses instead of military or Federal
specifications and standards.

[71 FR 27641, May 12, 2006]

211.273-4 Contract clause.

Use the clause at 252.211-7005, Substi-
tutions for Military or Federal Speci-
fications and Standards, in solicita-
tions and contracts exceeding the
micro-purchase threshold, when pro-
curing previously developed items.

[62 FR 44224, Aug. 20, 1997]

211.274 Item identification and valu-
ation requirements.

211.274-1 General.

Item unique identification and valu-
ation is a system of marking, valuing,
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and tracking items delivered to DoD
that enhances logistics, contracting,
and financial business transactions
supporting the United States and coali-
tion troops. Through item unique iden-
tification policy, which capitalizes on
leading practices and embraces open
standards, DoD—

(a) Achieves lower life-cycle cost of
item management and improves life-
cycle property management;

(b) Improves operational readiness;

(c) Provides reliable accountability
of property and asset visibility
throughout the life cycle;

(d) Reduces the burden on the work-
force through increased productivity
and efficiency; and

(e) Ensures item level traceability
throughout lifecycle to strengthen sup-
ply chain integrity, enhance cyber se-
curity, and combat counterfeiting.

[78 FR 76071, Dec. 16, 2013]

211.274-2 Policy for item unique iden-
tification.

(a) It is DoD policy that DoD item
unique identification, or a DoD recog-
nized unique identification equivalent,
is required for all delivered items, in-
cluding items of contractor-acquired
property delivered on contract line
items (see PGI 245.402-71 for guidance
when delivery of contractor acquired
property is required)—

(1) For which the Government’s unit
acquisition cost is $5,000 or more;

(2) For which the Government’s unit
acquisition cost is less than $5,000 when
the requiring activity determines that
item unique identification is required
for mission essential or controlled in-
ventory items; or

(3) Regardless of value for any—

(i) DoD serially managed item (rep-
arable or nonreparable) or sub-
assembly, component, or part embed-
ded within a subassembly, component,
or part;

(ii) Parent item (as defined in 252.211-
7003(a)) that contains the embedded
subassembly, component, or part;

(iii) Warranted serialized item;

(iv) Item of special tooling or special
test equipment, as defined at FAR
2.101, for a major defense acquisition
program that is designated for preser-
vation and storage in accordance with
the requirements of section 815 of the
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National Defense Authorization Act for
Fiscal Year 2009 (Pub. L. 110-417); and

(v) High risk item identified by the
requiring activity as vulnerable to sup-
ply chain threat, a target of cyber
threats, or counterfeiting.

(b) Exceptions. The contractor will
not be required to provide DoD item
unique identification if—

(1) The items, as determined by the
head of the agency, are to be used to
support a contingency operation or to
facilitate defense against or recovery
from nuclear, biological, chemical, or
radiological attack; or

(2) A determination and findings has
been executed concluding that it is
more cost effective for the Government
requiring activity to assign, mark, and
register the unique item identifier
after delivery, and the item is either
acquired from a small business con-
cern, or is a commercial item acquired
under FAR part 12 or part 8.

(i) The determination and findings
shall be executed by—

(A) The Component Acquisition Exec-
utive for an acquisition category
(ACAT) I program; or

(B) The head of the contracting ac-
tivity for all other programs.

(ii) The DoD Unique Identification
Policy Office must receive a copy of
the determination and findings re-
quired by paragraph (b)(2)(i) of this
subsection. Follow the procedures at
PGI 211.274-2.

[70 FR 20836, Apr. 22, 2005, as amended at 76
FR 33168, June 8, 2011; 77 FR 52257, Aug. 29,
2012; 78 FR 76071, Dec. 16, 2013]

211.274-3 Policy for valuation.

(a) It is DoD policy that contractors
shall be required to identify the Gov-
ernment’s unit acquisition cost for all
deliverable end items to which item
unique identification applies.

(b) The Government’s unit acquisi-
tion cost is—

(1) For fixed-price type line, subline,
or exhibit line items, the unit price
identified in the contract at the time
of delivery;

(2) For cost-type or undefinitized
line, subline, or exhibit line items, the
contractor’s estimated fully burdened
unit cost to the Government at the
time of delivery; and
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(3) For items delivered under a time-
and-materials contract, the contrac-
tor’s estimated fully burdened unit
cost to the Government at the time of
delivery.

(c) The Government’s unit acquisi-
tion cost of subassemblies, compo-
nents, and parts embedded in delivered
items shall not be separately identi-
fied.

[70 FR 20836, Apr. 22, 2005, as amended at 78
FR 76072, Dec. 16, 2013]

211.274-4 Policy for reporting of Gov-
ernment-furnished property.

(a) It is DoD policy that all Govern-
ment-furnished property be recorded in
the DoD Item Unique Identification
(IUID) Registry, as defined in the
clause at 252.211-7007, Reporting of
Government-Furnished Property.

(b) The following items are not re-
quired to be reported:

(1) Contractor-acquired property, as
defined in FAR part 45.

(2) Property under any statutory
leasing authority.

(3) Property to which the Govern-
ment has acquired a lien or title solely
because of partial, advance, progress,
or performance-based payments.

(4) Intellectual property or software.

(5) Real property.

(6) Property released as work in proc-
ess.

(7) Non-serial managed items (report-
ing is limited to receipt transactions
only).

[77 FR 52257, Aug. 29, 2012]

211.274-5 Policy for assignment of
Government-assigned serial num-
bers.

It is DoD policy that contractors
apply Government-assigned serial
numbers, such as tail numbers/hull
numbers and equipment registration
numbers, in human-readable format on
major end items when required by law,
regulation, or military operational ne-
cessity. The latest version of MIL-
STD-130, Marking of U.S. Military
Property, shall be used for the marking
of human-readable information.

[75 FR 59103, Sept. 27, 2010]

71

211.275-1

211.274-6 Contract clauses.

(a)(1) Use the clause at 252.211-7003,
Item Unique Identification and Valu-
ation, in solicitations and contracts,
including solicitations and contracts
using FAR part 12 procedures for the
acquisition of commercial items, for
supplies, and for services involving the
furnishing of supplies, unless the condi-
tions in 211.274-2(b) apply.

(2) Identify in paragraph (c)(1)(ii) of
the clause the contract line, subline, or
exhibit line item number and descrip-
tion of any item(s) below $5,000 in unit
acquisition cost for which DoD item
unique identification or a DoD recog-
nized unique identification equivalent
is required in accordance with 211.274-
2(a)(2).

(3) Identify in paragraph (c)(1)(iii) of
the clause the applicable attachment
number, when DoD item unique identi-
fication or a DoD recognized unique
identification equivalent is required in
accordance with 211.274-2(a)(3)(1)
through (v).

(b) Use the clause at 252.211-7007, Re-
porting of Government-Furnished
Property, in solicitations and con-
tracts that contain the clause at FAR
52.245-1, Government Property.

(c) Use the clause at 252.211-7008, Use
of Government-Assigned Serial Num-
bers, in solicitations and contracts, in-
cluding solicitations and contracts
using FAR part 12 procedures for the
acquisition of commercial items,
that—

(1) Contain the clause at 252.211-7003,
Item Unique Identification and Valu-
ation; and

(2) Require the contractor to mark
major end items under the terms and
conditions of the contract.

[72 FR 52298, Sept. 13, 2007, as amended at 73
FR 70908, Nov. 24, 2008. Redesignated and
amended at 75 FR 59103, Sept. 27, 2010; 77 FR
52257, Aug. 29, 2012; 78 FR 37984, June 25, 2012;
78 FR 76072, Dec. 16, 2013; 79 FR 44313, July 31,
2014; 80 FR 51750, Aug. 26, 2015]

211.275 Passive radio frequency iden-
tification.

211.275-1 Definitions.

Bulk commodities, case, palletized unit
load, passive RFID tag, and radio fre-
quency identification are defined in the
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clause at 252.211-7006, Passive Radio
Frequency Identification.

[70 FR 53968, Sept. 13, 2005, as amended at 76
FR 58143, Sept. 20, 2011]

211.275-2 Policy.

(a) Except as provided in paragraph
(b) of this section, radio frequency
identification (RFID), in the form of a
passive RFID tag, is required for cases
and palletized unit loads packaging
levels and any additional consolidation
level(s) deemed necessary by the re-
quiring activity for shipments of items
that—

(1) Contain items in any of the fol-
lowing classes of supply, as defined in
DoD 4140.1-R, DoD Supply Chain Mate-
riel Management Regulation, AP1.1.11:

(i) Subclass of Class I—Packaged
operational rations.

(ii) Class II—Clothing, individual
equipment, tentage, organizational
tool kits, hand tools, and administra-
tive and housekeeping supplies and
equipment.

(iii) Class IIIP—Packaged petroleum,
lubricants, oils, preservatives, chemi-
cals, and additives.

(iv) Class IV—Construction and bar-
rier materials.

(v) Class VI—Personal demand items
(non-military sales items).

(vi) Subclass of Class VIII—Medical
materials (excluding pharmaceuticals,
biologicals, and reagents—suppliers
should limit the mixing of excluded
and non-excluded materials).

(vii) Class IX—Repair parts and com-
ponents including kits, assemblies and
subassemblies, reparable and
consumable items required for mainte-
nance support of all equipment, exclud-
ing medical-peculiar repair parts; and

(2) Will be shipped to one of the loca-
tions listed at http:/www.acqg.osd.mil/
log/sci/RFID ship-to-locations.html”’ or
to—

(i) A location outside the contiguous
United States when the shipment has
been assigned Transportation Priority
1; or

(ii) Any additional location(s)
deemed necessary by the requiring ac-
tivity.

(b) The following are excluded from
the requirements of paragraph (a) of
this subsection:

(1) Shipments of bulk commodities.
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(2) Shipments to locations other than
Defense Distribution Depots when the
contract includes the clause at FAR
52.213-1, Fast Payment Procedures.

[72 FR 6483, Feb. 12, 2007, as amended at 76
FR 58143, Sept. 20, 2011; 81 FR 36473, June 7,
2016]

211.275-3 Contract clause.

Use the clause at 252.211-7006, Passive
Radio Frequency Identification, in so-
licitations and contracts, including so-
licitations and contracts using FAR
part 12 procedures for the acquisition
of commercial items, that will require
shipment of items meeting the criteria
at 211.275-2, and complete paragraph
(b)(1)(ii) of the clause at 252.211-7006 as
appropriate.

[76 FR 58143, Sept. 20, 2011, as amended at 78
FR 37984, June 25, 2013]

Subpart 211.5—Liquidated
Damages

211.503 Contract clauses.

(b) Use the clause at FAR 52.211-12,
Liquidated Damages—Construction, in
all construction contracts exceeding
$700,000, except cost-plus-fixed-fee con-
tracts or contracts where the con-
tractor cannot control the pace of the
work. Use of the clause in contracts of
$700,000 or less is optional.

[60 FR 61594, Nov. 30, 1995. Redesignated at 66
FR 49861, Oct. 1, 2001; 71 FR 75892, Dec. 19,

2006; 75 FR 45073, Aug. 2, 2010; 80 FR 36904,
June 26, 2015]

Subpart 211.6—Priorities and
Allocations

211.602

DoD implementation of the Defense
Priorities and Allocations System is in
DoDD 4400.1, Defense Production Act
Programs.

[64 FR 51075, Sept. 21, 1999]

Subpart 211.70—Purchase
Requests

211.7001 Procedures.

Follow the procedures at PGI 211.7001
for developing and distributing pur-
chase requests, except for the require-
ments for Military Interdepartmental

General.
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Purchase Requests (DD Form 448) ad-
dressed in 253.208-1.

[79 FR 51264, Aug. 28, 2014]

PART 212—ACQUISITION OF
COMMERCIAL ITEMS

Subpart 212.1—Acquisition of Commercial
ltems—General

Sec.
212.102 Applicability.

Subpart 212.2—Special Requirements for
the Acquisition of Commercial ltems

212.205
212.207
212.211

Offers.

Contract type.

Technical data.

212.212 Computer software.

212.270 Major weapon systems as commer-
cial items.

212.271 Limitation on acquisition of right-
hand drive passenger sedans.

Subpart 212.3—Solicitation Provisions and
Contract Clauses for the Acquisition of
Commercial ltems

212.301 Solicitation provisions and contract
clauses for the acquisition of commercial
items.

212.302 Tailoring of provisions and clauses
for the acquisition of commercial items.

Subpart 212.5—Applicability of Certain
Laws to the Acquisition of Commercial
Items

212.503 Applicability of certain laws to exec-
utive agency contracts for the acquisi-
tion of commercial items.

212.504 Applicability of certain laws to sub-
contracts for the acquisition of commer-
cial items.

212.570 Applicability of certain laws to con-
tracts and subcontracts for the acquisi-
tion of commercially available off-the-
shelf items.

Subpart 212.6—Streamlined Procedures for
Evaluation and Solicitation for Com-
mercial ltems

212.602 Streamlined evaluation of offers.
Subpart 212.70 [Reserved]

Subpart 212.71—Pilot Program for Acquisi-
tion of Military-Purpose Nondevelop-
mental Items

212.7100 Scope.
212.7101 Definitions.
212.7102 Pilot program.
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212.207

212.7102-1 Contracts under the program.
212.7102-2 Reporting requirements.
212.7102-3 Sunset of the pilot authority.
212.7103 Solicitation provision.

AUTHORITY: 41 U.S.C. 1303 and 48 CFR chap-
ter 1.

SOURCE: 60 FR 61595, Nov. 30, 1995, unless
otherwise noted.

Subpart 212.1—Acquisition of
Commercial ltems—General

SOURCE: 73 FR 4114, Jan. 24, 2008, unless
otherwise noted.

212.102 Applicability.

(a)(i) When using FAR part 12 proce-
dures for acquisitions exceeding $1 mil-
lion in value, except for acquisitions
made pursuant to FAR 12.102(f)(1), the
contracting officer shall—

(A) Determine in writing that the ac-
quisition meets the commercial item
definition in FAR 2.101;

(B) Include the written determina-
tion in the contract file; and

(C) Obtain approval at one level
above the contracting officer when a
commercial item determination relies
on subsections (1)(ii), (3), (4), or (6) of
the ‘‘commercial item” definition at
FAR 2.101.

(ii) Follow the procedures at PGI
212.102(a).

[77 FR 14480, Mar. 12, 2012, as amended at 80
FR 10390, Feb. 26, 2015; 81 FR 65563, Sept. 23,
2016]

Subpart 212.2—Special Require-
ments for the Acquisition of
Commercial Items

212.205 Offers.

(c) When using competitive proce-
dures, if only one offer is received, the
contracting officer shall follow the pro-
cedures at 215.371.

[77 FR 39138, June 29, 2012]

212.207 Contract type.

(b) In accordance with section 805 of
the National Defense Authorization
Act for Fiscal Year 2008 (Pub. L. 110-
181), use of time-and-materials and
labor-hour contracts for the acquisi-
tion of commercial items is authorized
only for the following:



212.211

(i) Services acquired for support of a
commercial item, as described in para-
graph (5) of the definition of commercial
item at FAR 2.101 (41 U.S.C. 103.

(ii) Emergency repair services.

(iii) Any other commercial services
only to the extent that the head of the
agency concerned approves a written
determination by the contracting offi-
cer that—

(A) The services to be acquired are
commercial services as defined in para-
graph (6) of the definition of commercial
item at FAR 2.101 (41 U.S.C. 103);

(B) If the services to be acquired are
subject to FAR 15.403-1(c)(3)(ii), the of-
feror of the services has submitted suf-
ficient information in accordance with
that subsection;

(C) Such services are commonly sold
to the general public through use of
time-and-materials or labor-hour con-
tracts; and

(D) The use of a time-and-materials
or labor-hour contract type is in the
best interest of the Government.

[74 FR 34264, July 15, 2009, as amended at 74
FR 35826, July 21, 2009; 76 FR 21812, Apr. 19,
2011; 76 FR 58136, Sept. 20, 2011]

212.211 Technical data.

The DoD policy for acquiring tech-
nical data for commercial items is at
227.7102.

212.212

(1) Departments and agencies shall
identify and evaluate, at all stages of
the acquisition process (including con-
cept refinement, concept decision, and
technology development), opportuni-
ties for the use of commercial com-
puter software and other non-develop-
mental software in accordance with
Section 803 of the National Defense Au-
thorization Act for Fiscal Year 2009
(Pub. L. 110-417).

(2) See Subpart 208.74 when acquiring
commercial software or software main-
tenance. See 227.7202 for policy on the
acquisition of commercial computer
software and commercial computer
software documentation.

Computer software.

[74 FR 34270, July 15, 2009]
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212.270 Major weapon systems as com-
mercial items.

The DoD policy for acquiring major
weapon systems as commercial items
is in Subpart 234.70.

[71 FR 58538, Oct. 4, 2006]

212,271 Limitation on acquisition of
right-hand drive passenger sedans.
10 U.S.C. 2253(a)(2) limits the author-
ity to purchase right-hand drive pas-
senger sedans to a cost of not more
than $40,000 per vehicle.

[77 FR 19128, Mar. 30, 2012]

Subpart 212.3—Solicitation Provi-
sions and Contract Clauses
for the Acquisition of Com-
mercial ltems

212.301 Solicitation provisions and
contract clauses for the acquisition
of commercial items.

(c) Include an evaluation factor re-
garding supply chain risk (see subpart
239.73) when acquiring information
technology, whether as a service or as
a supply, that is a covered system, is a
part of a covered system, or is in sup-
port of a covered system, as defined in
239.7301.

(f) The following additional provi-
sions and clauses apply to DoD solici-
tations and contracts using FAR part
12 procedures for the acquisition of
commercial items. If the offeror has
completed any of the following provi-
sions listed in this paragraph electroni-
cally as part of its annual representa-
tions and certifications at https:/
www.acquisition.gov, the contracting of-
ficer shall consider this information in-
stead of requiring the offeror to com-
plete these provisions for a particular
solicitation.

(i) Part 203—Improper Business Prac-
tices and Personal Conflicts of Interest.
(A) Use the FAR clause at 52.203-3, Gra-
tuities, as prescribed in FAR 3.202, to
comply with 10 U.S.C. 2207.

(B) Use the clause at 252.203-7000, Re-
quirements Relating to Compensation
of Former DoD Officials, as prescribed
in 203.171-4(a), to comply with section
847 of Pub. L. 110-181.

(C) Use the clause at 252.203-7003,
Agency Office of the Inspector General,
as prescribed in 203.1004(a), to comply
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with section 6101 of Pub. L. 110-252 and
41 U.S.C. 3509.

(D) Use the provision at 252.203-7005,
Representation Relating to Compensa-
tion of Former DoD Officials, as pre-
scribed in 203.171-4(b).

(ii) Part 204—Administrative Matters.
(A) Use the provision at 252.204-7008
Compliance with Safeguarding Covered
Defense Information Controls, as pre-
scribed in 204.7304(a).

(B) Use the clause at 252.204-7009,
Limitations on the Use or Disclosure of
Third-Party Contractor Information,
as prescribed in 204.7304(b).

(C) Use the provision at 252.204-7011,
Alternative Line Item Structure, as
prescribed in 204.7109(b).

(D) Use the clause at 252.204-7012,
Safeguarding Covered Defense Informa-
tion and Cyber Incident Reporting, as
prescribed in 204.7304(c).

(E) Use the provision at 252.204-7013,
Limitations on the Use or Disclosure of
Information by Litigation Support
Offerors, as prescribed in 204.7403(a), to
comply with 10 U.S.C. 129d.

(F) Use the clause at 252.204-7014,
Limitations on the Use or Disclosure of
Information by Litigation Support
Contractors, as prescribed in
204.7403(b), to comply with 10 U.S.C.
129d.

(&) Use the clause at 252.204-7015, No-
tice of Authorized Disclosure of Infor-
mation for Litigation Support, as pre-
scribed in 204.7403(c), to comply with 10
U.S.C. 1294d.

(iii) Part 205—Publicizing Contract Ac-
tions. Use the clause at 252.205-7000,
Provision of Information to Coopera-
tive Agreement Holders, as prescribed
in 205.470, to comply with 10 U.S.C.
2416.

(iv) Part 211—Describing Agency Needs.
(A) Use the clause at 252.211-7003, Item
Unique Identification and Valuation,
as prescribed in 211.274-6(a)(1).

(B) Use the provision at 252.211-7006,
Passive Radio Frequency Identifica-
tion, as prescribed in 211.275-3.

(C) Use the clause at 252.211-7007, Re-
porting of Government-Furnished
Property, as prescribed in 211.274-6.

(D) Use the clause at 252.211-7008, Use
of Government-Assigned Serial Num-
bers, as prescribed in 211.274-6(c).

(v) Part 213—Simplified Acquisition
Procedures. Use the provision at 252.213—
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7000, Notice to Prospective Suppliers
on Use of Past Performance Informa-
tion Retrieval System—Statistical Re-
porting in Past Performance Evalua-
tions, as prescribed in 213.106-2-70.

(vi) Part 215—Contracting by Negotia-
tion. (A) Use the provision at 252.215-
7003, Requirements for Submission of
Data Other Than Certified Cost or
Pricing Data—Canadian Commercial
Corporation, as prescribed at
215.408(3)(1).

(B) Use the clause at 252.215-7004, Re-
quirement for Submission of Data
other Than Certified Cost or Pricing
Data—Modifications—Canadian Com-
mercial Corporation, as prescribed at
215.408(3)(i1).

(C) Use the provision at 252.215-7007,
Notice of Intent to Resolicit, as pre-
scribed in 215.371-6.

(D) Use the provision 252.215-7008,
Only One Offer, as prescribed at
215.408(4).

(vii) Part 219—Small Business Pro-
grams. (A) Use the clause at 252.219-
7003, Small Business Subcontracting
Plan (DoD Contracts), to comply with
15 U.S.C. 637.

(I) Use the basic clause as prescribed
in 219.708(b)(1)(A)().

(2) Use the alternate I clause as pre-
scribed in 219.708(b)(1)(A)(2).

(B) Use the clause at 252.219-7004,
Small Business Subcontracting Plan
(Test Program), as prescribed in
219.708(b)(1)(B), to comply with 15
U.S.C. 637 note.

(C) Use the provision at 252.219-7000,
Advancing Small Business Growth, as
prescribed in 219.309(1), to comply with
10 U.S.C. 2419.

(viii) Part 222—Application of Labor
Laws to Government Acquisitions. Use
the provision at 252.222-7007, Represen-
tation Regarding Combating Traf-
ficking in Persons, as prescribed in
222.1771.

(ix) Part 223—Environment, Energy and
Water Efficiency, Renewable Energy
Technologies, Occupational Safety, and
Drug-Free Workplace. Use the clause at
252.223-7008, Prohibition of Hexavalent
Chromium, as prescribed in 223.7306.

(x) Part 225—Foreign Acquisition. (A)
Use the provision at 252.225-7000, Buy
American—Balance of Payments Pro-
gram Certificate, to comply with 41
U.S.C. chapter 83 and Executive Order
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10582 of December 17, 1954, Prescribing
Uniform Procedures for Certain Deter-
minations Under the Buy-American
Act.

(I) Use the basic provision as pre-
scribed in 225.1101(1)(i).

(2) Use the alternate I provision as
prescribed in 225.1101(1)(ii).

(B) Use the clause at 252.225-7001, Buy
American and Balance of Payments
Program, to comply with 41 U.S.C.
chapter 83 and Executive Order 10582 of
December 17, 1954, Prescribing Uniform
Procedures for Certain Determinations
Under the Buy-American Act.

(I) Use the basic clause as prescribed
in 225.1101(2)(ii).

(2) Use the alternate I clause as pre-
scribed in 225.1101(2)(iii).

(C) Use the clause at 252.225-7006, Ac-
quisition of the American Flag, as pre-
scribed in 225.7002-3(c), to comply with
section 8123 of the DoD Appropriations
Act, 2014 (Pub. L. 113-76, division C,
title VIII), and the same provision in
subsequent DoD appropriations acts.

(D) Use the clause at 252.225-7008, Re-
striction on Acquisition of Specialty
Metals, as prescribed in 225.7003-5(a)(1),
to comply with 10 U.S.C. 2533b.

(E) Use the clause at 252.225-7009, Re-
striction on Acquisition of Certain Ar-
ticles Containing Specialty Metals, as
prescribed in 225.7003-5(a)(2), to comply
with 10 U.S.C. 2533b.

(F) Use the provision at 252.225-7010,
Commercial Derivative Military Arti-
cle—Specialty Metals Compliance Cer-
tificate, as prescribed in 225.7003-5(b),
to comply with 10 U.S.C. 2533b.

(G) Use the clause at 252.225-7012,
Preference for Certain Domestic Com-
modities, as prescribed in 225.7002-3(a),
to comply with 10 U.S.C. 2533a.

(H) Use the clause at 252.225-7015, Re-
striction on Acquisition of Hand or
Measuring Tools, as prescribed in
225.7002-3(b), to comply with 10 U.S.C.
2533a.

(I) Use the clause at 252.225-7016, Re-
striction on Acquisition of Ball and
Roller Bearings, as prescribed in
225.7009-5, to comply with section 8065
of Pub. L. 107-117 and the same restric-
tion in subsequent DoD appropriations
acts.

(J) Use the clause at 252.225-7017,
Photovoltaic Devices, as prescribed in
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225.7017-5(a), to comply with section 858
of Public Law 113-291).

(K) Use the provision at 252.225-7018,
Photovoltaic Devices—Certificate, as
prescribed in 225.7017-5(b), to comply
with section 858 of Public Law 113-291.

(L) Use the provision at 252.225-7020,
Trade Agreements Certificate, to com-
ply with 19 U.S.C. 2501-2518 and 19
U.S.C. 3301 note. Alternate I also im-
plements section 886 of the National
Defense Authorization Act for Fiscal
Year 2008 (Pub. L. 110-181).

(I) Use the basic provision as pre-
scribed in 225.1101(5)(i).

(2) Use the alternate I provision as
prescribed in 225.1101(5)(ii).

(M) Use the clause at 252.225-7021,
Trade Agreements to comply with 19
U.S.C. 25601-2518 and 19 U.S.C. 3301 note.

(I) Use the basic clause as prescribed
in 225.1101(6)(i).

(2) Use the alternate II clause as pre-
scribed in 225.1101(6)(iii).

(N) Use the provision at 252.225-7023,
Preference for Products or Services
from Afghanistan, as prescribed in
225.7703-4(a), to comply with section 886
of the National Defense Authorization
Act for Fiscal Year 2008 (Pub. L. 110-
181).

(0) Use the clause at 252.2256-7024, Re-
quirement for Products or Services
from Afghanistan, as prescribed in
225.7703-4(b), to comply with section 886
of the National Defense Authorization
Act for Fiscal Year 2008 (Pub. L. 110-
181).

(P) Use the clause at 252.225-7026, Ac-
quisition Restricted to Products or
Services from Afghanistan, as pre-
scribed in 225.7703-4(c), to comply with
section 886 of the National Defense Au-
thorization Act for Fiscal Year 2008
(Pub. L. 110-181).

(Q) Use the clause at 252.225-7027, Re-
striction on Contingent Fees for For-
eign Military Sales, as prescribed in
225.7307(a), to comply with 22 U.S.C.
27179.

(R) Use the clause at 252.225-7028, Ex-
clusionary Policies and Practices of
Foreign Governments, as prescribed in
225.7307(b), to comply with 22 U.S.C.
2755.

(S) Use the clause at 252.225-7029, Ac-
quisition of Uniform Components for
Afghan Military or Afghan National
Police, as prescribed in 225.7703-4(d).
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(T) Use the provision at 252.225-7031,
Secondary Arab Boycott of Israel, as
prescribed in 225.7605, to comply with
10 U.S.C. 2410i.

(U) Use the provision at 252.225-7035,
Buy American—Free Trade Agree-
ments—Balance of Payments Program
Certificate, to comply with 41 U.S.C.
chapter 83 and 19 U.S.C. 3301 note. Al-
ternates II, III, and V also implement
section 886 of the National Defense Au-
thorization Act for Fiscal Year 2008
(Pub. L. 110-181).

(I) Use the basic provision as pre-
scribed in 225.1101(9)(i).

(2) Use the alternate I provision as
prescribed in 225.1101(9)(ii).

(3) Use the alternate II provision as
prescribed in 225.1101(9)(iii).

(4) Use the alternate III provision as
prescribed in 225.1101(9)(iv).

(5) Use the alternate IV provision as
prescribed in 225.1101(9)(v).

(6) Use the alternate V provision as
prescribed in 225.1101(9)(vi).

(V) Use the clause at 252.225-7036, Buy
American—Free Trade Agreements—
Balance of Payments Program to com-
ply with 41 U.S.C. chapter 83 and 19
U.S.C. 3301 note. Alternates II, III, and
V also implement section 886 of the Na-
tional Defense Authorization Act for
Fiscal Year 2008 (Pub. L. 110-181).

(I) Use the basic clause as prescribed
in 225.1101(10)(i)(A).

(2) Use the alternate I clause as pre-
scribed in 225.1101(10)(1)(B).

(3) Use the alternate II clause as pre-
scribed in 225.1101(10)(1)(C).

(4) Use the alternate III clause as pre-
scribed in 225.1101(10)(i)(D).

(5) Use the alternate IV clause as pre-
scribed in 225.1101(10)(1)(E).

(6) Use the alternate V clause as pre-
scribed in 225.1101(10)(i)(F').

(W) Use the provision at 252.225-7037,
Evaluation of Offers for Air Circuit
Breakers, as prescribed in 225.7006-4(a),
to comply with 10 U.S.C. 2534(a)(3).

(X) Use the clause at 252.225-7038, Re-
striction on Acquisition of Air Circuit
Breakers, as prescribed in 225.7006-4(b),
to comply with 10 U.S.C. 2534(a)(3).

(Y) Use the clause at 252.225-7039, De-
fense Contractors Performing Private
Security Functions Outside the United
States, as prescribed in 225.302-6, to
comply with section 2 of Pub. L. 110-
181, as amended.
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(Z) Use the clause at 252.225-7040,
Contractor Personnel Supporting U.S.
Armed Forces Deployed Outside the
United States, as prescribed in 225.371-
5(a).

(AA) Use the clause at 252.225-7043,
Antiterrorism/Force Protection Policy
for Defense Contractors Outside the
United States, as prescribed in 225.372—
2.

(BB) Use the provision at 252.225-7049,
Prohibition on Acquisition of Commer-
cial Satellite Services from Certain
Foreign Entities—Representations, as
prescribed at 225.772-5, to comply with
10 U.S.C. 2279.

(CC) Use the provision at 252.225-7050,
Disclosure of Ownership or Control by
the Government of a Country that is a
State Sponsor of Terrorism, as pre-
scribed in 225.771-5, to comply with 10
U.S.C. 2327(b).

(xi) Part 226—Other Socioeconomic Pro-
grams. Use the clause at 252.226-7001,
Utilization of Indian Organizations, In-
dian-Owned Economic Enterprises, and
Native Hawaiian Small Business Con-
cerns, as prescribed in 226.104, to com-
ply with section 8021 of Pub. L. 107-248
and similar sections in subsequent DoD
appropriations acts.

(xii) Part 227—Patents, Data, and
Copyrights. (A) Use the clause at
252.227-7013, Rights in Technical Data-
Noncommercial Items, as prescribed in
227.7103-6(a). Use the clause with its Al-
ternate I as prescribed in 227.7103-
6(b)(1). Use the clause with its Alter-
nate II as prescribed in 227.7103-6(b)(2),
to comply with 10 U.S.C. 7317 and 17
U.S.C. 1301, et seq.

(B) Use the clause at 252.227-7015,
Technical Data-Commercial Items, as
prescribed in 227.7102-4(a)(1), to comply
with 10 U.S.C. 2320. Use the clause with
its Alternate I as prescribed in 227.7102—
4(a)(2), to comply with 10 U.S.C. 7317
and 17 U.S.C. 1301, et seq.

(C) Use the clause at 252.227-7037, Val-
idation of Restrictive Markings on

Technical Data, as prescribed in
227.7102-4(c).
(xiii) Part 229—Taxes. (A) Use the

clause at 252.229-7014, Taxes—Foreign
Contracts in Afghanistan, as prescribed
at 229.402-70(k).
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(B) Use the clause at 252.229-7015,
Taxes—Foreign Contracts in Afghani-
stan (North Atlantic Treaty Organiza-
tion Status of Forces Agreement), as
prescribed at 229.402-70(1).

(xiv) Part 232—Contract Financing. (A)
Use the clause at 252.232-7003, Elec-
tronic Submission of Payment Re-
quests and Receiving Reports, as pre-
scribed in 232.7004, to comply with 10
U.S.C. 2227.

(B) Use the clause at 252.232-7006,
Wide Area WorkFlow Payment Instruc-
tions, as prescribed in 232.7004(b).

(C) Use the clause at 252.232-7009,
Mandatory Payment by Government-
wide Commercial Purchase Card, as
prescribed in 232.1110.

(D) Use the clause at 252.232-7010,
Levies on Contract Payments, as pre-
scribed in 232.7102.

(E) Use the clause at 252.232-7011,
Payments in Support of Emergencies
and Contingency Operations, as pre-
scribed in 232.908.

(F) Use the provision at 252.232-7014,
Notification of Payment in Local Cur-
rency (Afghanistan), as prescribed in
232.7202.

(xv) Part 237—Service Contracting. (A)
Use the clause at 252.237-7010, Prohibi-
tion on Interrogation of Detainees by
Contractor Personnel, as prescribed in
237.173-5, to comply with section 1038 of
Pub. L. 111-84.

(B) Use the clause at 252.237-7019,
Training for Contractor Personnel
Interacting with Detainees, as pre-
scribed in 237.171-4, to comply with sec-
tion 1092 of Pub. L. 108-375.

(xvi) Part 239—Acquisition of Informa-
tion Technology. (A) Use the provision
252.239-7009, Representation of Use of
Cloud Computing, as prescribed in
239.7604(a).

(B) Use the clause 252.239-7010, Cloud
Computing Services, as prescribed in
239.7604(b).

(C) Use the provision at 252.239-7017,
Notice of Supply Chain Risk, as pre-
scribed in 239.7306(a), to comply with
section 806 of Public Law 111-383.

(D) Use the clause at 252.239-7018,
Supply Chain Risk, as prescribed in
239.7306(b), to comply with section 806
of Public Law 111-383.

(xvii) Part 243—Contract Modifications.
Use the clause at 252.243-7002, Requests
for Equitable Adjustment, as pre-
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scribed in 243.205-71, to comply with 10
U.S.C. 2410.

(xviii) Part 244—Subcontracting Poli-
cies and Procedures. Use the clause at
252.244-7000, Subcontracts for Commer-
cial Items, as prescribed in 244.403.

(xix) Part 246—Quality Assurance. (A)
Use the clause at 252.246-7003, Notifica-
tion of Potential Safety Issues, as pre-
scribed in 246.371(a).

(B) Use the clause at 252.246-7004,
Safety of Facilities, Infrastructure,
and Equipment for Military Oper-
ations, as prescribed in 246.270-4, to
comply with section 807 of Pub. L. 111-
84.

(C) Use the clause at 252.246-7008,
Sources of Electronic Parts, as pre-
scribed in 246.870-3(b), to comply with
section 818(c)(3) of Public Law 112-81,
as amended by section 817 of the Na-
tional Defense Authorization Act for
Fiscal Year 2015 (Pub. L. 113-291).

(xx) Part 247—Transportation. (A) Use
the clause at 252.247-7003, Pass-Through
of Motor Carrier Fuel Surcharge Ad-
justment to the Cost Bearer, as pre-
scribed in 247.207, to comply with sec-
tion 884 of Pub. L. 110-417.

(B) Use the provision at 252.247-7022,
Representation of Extent of Transpor-
tation by Sea, as prescribed in
24'7.574(a).

(C) Use the basic or one of the alter-
nates of the clause at 252.247-7023,
Transportation of Supplies by Sea, as
prescribed in 247.574(b), to comply with
the Cargo Preference Act of 1904 (10
U.S.C. 2631(a)).

(I) Use the basic clause as prescribed
in 247.574(b)(1).

(2) Use the alternate I clause as pre-
scribed in 247.574(b)(2).

(3) Use the alternate II clause as pre-
scribed in 247.574(b)(3).

(D) Use the clause at 252.247-7024, No-
tification of Transportation of Supplies
by Sea, as prescribed in 247.574(c).

(E) Use the clause 252.247-7025, Re-
flagging or Repair Work, as prescribed
in 247.574(d), to comply with 10 U.S.C.
2631(b).

(F) Use the provision at 252.247-7026,
Evaluation Preference for Use of Do-
mestic Shipyards—Applicable to Ac-
quisition of Carriage by Vessel for DoD
Cargo in the Coastwise or Noncontig-
uous Trade, as prescribed in 247.574(e),
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to comply with section 1017 of Pub. L.
109-364.

(G) Use the clause at 252.247-7027,
Riding Gang Member Requirements, as
prescribed in 247.574(f), to comply with
section 3504 of the National Defense
Authorization Act for Fiscal Year 2009
(Pub. L. 110-417).

(H) Use the clause at 252.247-7028, Ap-
plication for U.S Government Shipping
Documentation/Instructions, as pre-
scribed in 247.207.

[80 FR 2019, Jan. 15, 2015, as amended at 80
FR 4999, Jan. 29, 2015; 80 FR 30116, 30118, May
26, 2015; 80 FR 36901, June 26, 2015; 80 FR
51743, 51749, Aug. 26, 2015; 80 FR 56929, Sept.
21, 2015; 80 FR 67251, Oct. 30, 2015; 80 FR 72603,
Nov. 20, 2015; 80 FR 81469, Dec. 30, 2015; 81 FR
17046, Mar. 25, 2016; 81 FR 28728, 28730, May 10,
2016; 81 FR 50647, Aug. 2, 2016]

212.302 Tailoring of provisions and
clauses for the acquisition of com-
mercial items.

(¢c) Tailoring inconsistent with cus-
tomary commercial practice. The head of
the contracting activity is the ap-
proval authority within the DoD for
waivers under FAR 12.302(c).

Subpart 212.5—Applicability of
Certain Laws to the Acquisi-
tion of Commercial ltems

212.503 Applicability of certain laws to
executive agency contracts for the
acquisition of commercial items.

(a) The following laws are not appli-
cable to contracts for the acquisition
of commercial items:

(i) 10 U.Ss.C. 2306(b), Prohibition on
Contingent Fees.

(ii) 10 U.S.C. 2324, Allowable Costs
Under Defense Contracts.

(iii) 10 U.S.C. 2384(b), Requirement to
Identify Suppliers.

(iv) 10 U.S.C. 2397(a)(1), Reports by
Employees or Former Employees of De-
fense Contractors.

(v) 10 U.S.C. 2397b(f), Limits on Em-
ployment for Former DoD Officials.

(vi) 10 U.S.C. 2397c, Defense Con-
tractor Requirements Concerning
Former DoD Officials.

(vii) 10 U.S.C. 2408(a), Prohibition on
Persons Convicted of Defense Related
Felonies.
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(viii) 10 U.S.C. 2410b, Contractor In-
ventory Accounting System Standards
(see 252.242-7004).

(ix) 107 Stat 1720 (Section 843(a), Pub-
lic Law 103-160), Reporting Require-
ment Regarding Dealings with Ter-
rorist Countries.

(x) Domestic Content Restrictions in
the National Defense Appropriations
Acts for Fiscal Years 1996 and Subse-
quent Years, unless the restriction spe-
cifically applies to commercial items.
For the restriction that specifically ap-
plies to commercial ball or roller bear-
ings as end items, see 225.7009-3 (sec-
tion 8065 of Pub. L. 107-117).

(xi) Section 8116 of the Defense Ap-
propriations Act for Fiscal Year 2010
(Pub. L. 111-118) and similar sections in
subsequent DoD appropriations acts.

(c) The applicability of the following
laws has been modified in regard to
contracts for the acquisition of com-
mercial items:

(i) 10 U.S.C. 2402, Prohibition on Lim-
iting Subcontractor Direct Sales to the
United States (see FAR 3.503 and 52.203-
6).

(ii) 10 U.S.C. 2306a, Truth in Negotia-
tions Act (see FAR 15.403-1(b)(3)).

[60 FR 61595, Nov. 30, 1995, as amended at 63
FR 11851, Mar. 11, 1998; 63 FR 55040, Oct. 14,
1998; 65 FR 77828, Dec. 13, 2000; 67 FR 4208,
Jan. 29, 2002; 69 FR 65089, Nov. 10, 2004; 73 FR
76970, Dec. 18, 2008; 75 FR 27947, May 19, 2010;
76 FR 38047, June 29, 2011; 76 FR 76319, Dec. 7,
2011; 79 FR 73489, Dec. 11, 2014]

212.504 Applicability of certain laws to
subcontracts for the acquisition of
commercial items.

(a) The following laws are not appli-
cable to subcontracts at any tier for
the acquisition of commercial items or
commercial components:

(i) 10 U.S.C. 2306(b) Prohibition on
Contingent Fees.

(i1) 10 U.S.C. 2313(c), Examination of
Records of a Contractor.

(iii) 10 U.Ss.C. 2324, Allowable Costs
Under Defense Contracts.

(iv) 10 U.S.C. 2327, Reporting Require-
ment Regarding Dealings with Ter-
rorist Countries.

(v) 10 U.S.C. 2384(b), Requirement to
Identify Suppliers.

(vi) 10 U.S.C. 2391 note, Notification
of Substantial Impact on Employment.
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(vii) 10 U.S.C. 2393, Prohibition
Against Doing Business with Certain
Offerors or Contractors.

(viii) 10 U.S.C. 2397(a)(1), Reports by
Employees or Former Employees of De-
fense Contractors.

(ix) 10 U.S.C. 2397b(f), Limits on Em-
ployment for Former DoD Officials.

(x) 10 U.S.C. 2397c, Defense Con-
tractor Requirements Concerning
Former DoD Officials.

(xi) 10 U.S.C. 2408(a) Prohibition on
Persons Convicted of Defense Related
Felonies.

(xii) 10 U.S.C. 2410b, Contractor In-
ventory Accounting System Standards.

(xiii) 10 U.S.C. 2501 note, Notification
of Proposed Program Termination.

(xiv) 10 U.S.C. 2534, Miscellaneous
Limitations on the Procurement of
Goods Other Than United States
Goods.

(xv) 10 U.S.C. 2631, Transportation of
Supplies by Sea (except as provided in
the clause at 252.247-7023, Transpor-
tation of Supplies by Sea).

(xvi) Domestic Content Restrictions
in the National Defense Appropriations
Acts for Fiscal Years 1996 and Subse-
quent Years, unless the restriction spe-
cifically applies to commercial items.
For the restriction that specifically ap-
plies to commercial ball or roller bear-
ings as end items, see 225.7009-3 (sec-
tion 8065 of Pub. L. 107-117).

(xvii) Section 8116 of the Defense Ap-
propriations Act for Fiscal Year 2010
(Pub. L. 111-118) and similar sections in
subsequent DoD appropriations acts.

(b) Certain requirements of the fol-
lowing laws have been eliminated for
subcontracts at any tier for the acqui-
sition of commercial items or commer-
cial components:

(i) 10 U.S.C. 2393(d), Subcontractor
Reports Under Prohibition Against
Doing Business with Certain Offerors
(see FAR 52.209-6).

(ii) 10 U.S.C. 2402, Prohibition on
Limiting Subcontractor Direct Sales to
the United States (see FAR 3.503 and
52.203-6).

[60 FR 61595, Nov. 30, 1995, as amended at 61
FR 58488, Nov. 15, 1996; 62 FR 5780, Feb. 7,
1997; 656 FR 14401, Mar. 16, 2000; 65 FR 39704,
June 27, 2000; 656 FR 77828, Dec. 13, 2000; 69 FR
63331, Nov. 1, 2004; 73 FR 76970, Dec. 18, 2008;
75 FR 27947, May 19, 2010; 76 FR 38048, June
29, 2011; 76 FR 58146, Sept. 20, 2011; 76 FR
76319, Dec. 7, 2011]
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212.570 Applicability of certain laws to
contracts and subcontracts for the
acquisition of commercially avail-
able off-the-shelf items.

Paragraph (a)(1) of 10 U.S.C. 2533b,
Requirement to buy strategic mate-
rials critical to national security from
American sources, is not applicable to
contracts and subcontracts for the ac-
quisition of commercially available off-
the-shelf items, except as provided at
225.7003-3(b)(2)(1).

[74 FR 37636, July 29, 2009]

Subpart 212.6—Streamlined Pro-
cedures for Evaluation and
Solicitation for Commercial
ltems

212.602 Streamlined evaluation of of-
fers.

(b)(i) For the acquisition of transpor-
tation and transportation-related serv-
ices, also consider evaluating offers in
accordance with the criteria at
247.206(1).

(ii) For the acquisition of transpor-
tation in supply contracts that will in-
clude a significant requirement for
transportation of items outside the
contiguous United States, also evalu-
ate offers in accordance with the cri-
terion at 247.301-71.

(iii) For the direct purchase of ocean
transportation services, also evaluate
offers in accordance with the criteria
at 247.573-2(c).

[66 FR 50143, Aug. 17, 2000, as amended at 70

FR 35544, June 21, 2005; 72 FR 49205, Aug. 28,
2007]

Subpart 212.70 [Reserved]

Subpart 212.71—Pilot Program for
Acquisition of Military-Purpose
Nondevelopmental ltems

SOURCE: 76 FR 38049, June 29, 2011, unless
otherwise noted.

212.7100 Scope.

This subpart establishes the pilot
program authorized by section 866 of
the National Defense Authorization
Act for Fiscal Year 2011 (Pub. L. 111-
383), as modified by section 892 of the
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National Defense Authorization Act for
Fiscal Year 2016 (Pub. L. 114-92) .

[76 FR 38049, June 29, 2011, as amended at 81
FR 42559, June 30, 2016]

212.7101 Definitions.

As used in this subpart—

Military-purpose nondevelopmental item
means a nondevelopmental item that
meets a validated military require-
ment, as determined in writing by the
responsible program manager, and has
been developed exclusively at private
expense. An item shall not be consid-
ered to be developed at private expense
if development of the item was paid for
in whole or in part through—

(1) Independent research and develop-
ment costs or bid and proposal costs,
per the definition in FAR 31.205-18,
that have been reimbursed directly or
indirectly by a Federal agency or have
been submitted to a Federal agency for
reimbursement; or

(2) Foreign government funding.

Nondevelopmental item is defined in
FAR 2.101 and also includes previously
developed items of supply that require
modifications other than those custom-
arily available in the commercial mar-
ketplace if such modifications are con-
sistent with the requirement at
212.7102-1(c)(1).

[81 FR 42559, June 30, 2016]

212.7102 Pilot program.
212.7102-1 Contracts under the pro-
gram.

The contracting officer may utilize
this pilot program to enter into con-
tracts for the acquisition of military-
purpose nondevelopmental items. See
PGI 212.7102 for file documentation re-
quirements. Each contract entered into
under the pilot program shall—

(a) Be a firm-fixed-price contract, or
a fixed-price contract with an eco-
nomic price adjustment clause;

(b) Be in an amount not in excess of
$100 million;

(c) Provide—

(1) For the delivery of an initial lot
of production quantities of completed
items not later than nine months after
the date of the award of such contract;
and
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(2) That failure to make delivery as
provided for under paragraph (c¢)(1) may
result in termination for cause; and

(d) Be—

(1) Exempt from the requirement to
submit certified cost or pricing data;

(2) Exempt from the cost accounting
standards under 41 U.S.C. 1502; and

(3) Subject to the requirement to pro-
vide data other than certified cost or
pricing data for the purpose of price
reasonableness determinations.

[76 FR 38049, June 29, 2011, as amended at 77
FR 35880, June 15, 2012; 80 FR 36904, June 26,
2015; 81 FR 42559, June 30, 2016]

212.7102-2 Reporting requirements.

Departments and agencies shall pre-
pare a consolidated annual report to
provide information about contracts
awarded under this pilot authority.
The report shall be submitted to the
Office of the Deputy Director, Defense
Procurement and Acquisition Policy
(Contract Policy and International
Contracting), by October 31 each year
in accordance with the procedures at
PGI 212.7102. See PGI 212.7102 for an-
nual reporting format.

212.7102-3 Sunset of the pilot author-
ity.

(a) The authority to carry out the
pilot program described in this subpart
expires on December 31, 2019.

(b) The expiration under paragraph
(a) of this section of the authority to
carry out the pilot program will not af-
fect the validity of any contract award-
ed under the pilot program before the
expiration of the pilot program under
that paragraph.

[76 FR 38049, June 29, 2011, as amended at 79
FR 17447, Mar. 28, 2014]

212.7103 Solicitation provision.

Use the provision at 252.212-7002,
Pilot Program for Acquisition of Mili-
tary-Purpose Nondevelopmental Items,
in solicitations that meet the applica-
bility criteria of 212.7102-1 and plan to
use the pilot program.

[76 FR 38049, June 29, 2011, as amended at 81
FR 42559, June 30, 2016]
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SUBCHAPTER C—CONTRAC}IYI\Il)CE-}SMETHODS AND CONTRACT

PART 213—SIMPLIFIED
ACQUISITION PROCEDURES

Subpart 213.1—Procedures

Sec.

213.101 General.

213.104 Promoting competition.

213.106-1 Soliciting competition.

213.106-1-70 Soliciting competition—tiered
evaluation of offers.

213.106-2 Evaluation of quotations or offers.

213.106-2-70 Solicitation provision.

Subpart 213.2—Actions at or Below the
Micro-Purchase Threshold

213.201 General.
213.270 Use of the Governmentwide commer-
cial purchase card.

Subpart 213.3—Simplified Acquisition
Methods

213.301 Governmentwide
chase card.

213.302 Purchase orders.

213.302-3 Obtaining contractor acceptance
and modifying purchase orders.

213.302-5 Clauses.

213.303 Blanket
(BPAs).

213.303-5 Purchases under BPAs.

213.305 Imprest funds and third party drafts.

213.305-3 Conditions for use.

213.306 SF 44, Purchase
Voucher.

213.307 Forms.

commercial pur-

purchase agreements

Order-Invoice-

Subpart 213.4—Fast Payment Procedure
213.402 Conditions for use.

Subpart 213.5—Simplified Procedures for
Certain Commercial ltems

213.500-70 Only one offer.
213.501 Special documentation requirement.

Subpart 213.70—Simplified Acquisition
Procedures Under the 8(a) Program

213.7001 Procedures.
213.7002 Purchase orders.

AUTHORITY: 41 U.S.C. 1303 and 48 CFR chap-
ter 1.

SOURCE: 64 FR 2596, Jan. 15, 1999, unless
otherwise noted.
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Subpart 213.1—Procedures

213.101 General.

Structure awards valued above the
micro-purchase threshold (e.g., con-
tract line items, delivery schedule, and
invoice instructions) in a manner that
will minimize the generation of in-
voices valued at or below the micro-
purchase threshold.

[656 FR 46625, July 31, 2000]

213.104 Promoting competition.

For information on the various ap-
proaches that may be used to competi-
tively fulfill DoD requirements, see
PGI 213.104.

[80 FR 21657, Apr. 20, 2015]

213.106-1 Soliciting competition.

(a)(2) Include an evaluation factor re-
garding supply chain risk (see subpart
239.73) when acquiring information
technology, whether as a service or as
a supply, that is a covered system, is a
part of a covered system, or is in sup-
port of a covered system, as defined in
239.7301.

[80 FR 67251, Oct. 30, 2015]

213.106-1-70 Soliciting competition—
tiered evaluation of offers.

See limitations on the use of tiered
evaluation of offers at 215.203-70.

[72 FR 42314, Aug. 2, 2007]

213.106-2 Evaluation of quotations or
offers.

(b)(i) For competitive solicitations
for supplies using FAR part 13 sim-
plified acquisition procedures, includ-
ing acquisitions valued at less than or
equal to $1 million under the authority
at FAR subpart 13.5, the contracting
officer shall—

(A) Consider data available in the
statistical reporting module of the
Past Performance Information Re-
trieval System (PPIRS-SR) regarding
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the supplier’s past performance history
for the Federal supply class (FSC) and
product or service code (PSC) of the
supplies being purchased. Procedures
for the use of PPIRS-SR in the evalua-
tion of quotations or offers are pro-
vided in the PPIRS-SR User’s Manual
available under the references section
of the PPIRS Web site at
WWW.PPIrs.gov;

(B) Ensure the basis for award in-
cludes an evaluation of each supplier’s
past performance history in PPIRS-SR
for the FSC and PSC of the supplies
being purchased; and

(C) In the case of a supplier without
a record of relevant past performance
history in PPIRS-SR for the FSC or
PSC of the supplies being purchased,
the supplier may not be evaluated fa-
vorably or unfavorably for its past per-
formance history.

[80 FR 30118, May 26, 2015]

213.106-2-70 Solicitation provision.

Use the provision at 252.213-7000, No-
tice to Prospective Suppliers on the
Use of Past Performance Information
Retrieval System—Statistical Report-
ing in Past Performance Evaluations,
in competitive solicitations for sup-
plies when using FAR part 13 simplified
acquisition procedures, including com-
petitive solicitations using FAR part 12
procedures for the acquisition of com-
mercial items and acquisitions valued
at less than or equal to $1 million
under the authority at FAR subpart
13.5.

[80 FR 30118, May 26, 2015]

Subpart 213.2—Actions at or
Below the Micro-Purchase
Threshold

213.201 General.

(g) See PGI 213.201(g) for guidance on
use of the higher micro-purchase
thresholds prescribed in FAR 13.201(g)
to support a declared contingency oper-
ation or to facilitate defense against or
recovery from nuclear, biological,
chemical, or radiological attack.

[81 FR 53045, Aug. 11, 2016]
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213.270

213.270 Use of the Governmentwide
commercial purchase card.

Use the Governmentwide commercial
purchase card as the method of pur-
chase and/or method of payment for
purchases valued at or below the
micro-purchase threshold. This policy
applies to all types of contract actions
authorized by the FAR unless—

(a) The Deputy Secretary of Defense
has approved an exception for an elec-
tronic commerce/electronic data inter-
change system or operational require-
ment that results in a more cost-effec-
tive payment process;

(b)(1) A general or flag officer or a
member of the Senior Executive Serv-
ice (SES) makes a written determina-
tion that—

(i) The source or sources available for
the supply or service do not accept the
purchase card; and

(ii) The contracting office is seeking
a source that accepts the purchase
card.

(2) To prevent mission delays, if an
activity does not have a resident gen-
eral or flag officer of SES member, del-
egation of this authority to the level of
the senior local commander or director
is permitted; or

(c) The purchase or payment meets
one or more of the following criteria:

(1) The place of performance is en-
tirely outside the United States and its
outlying areas.

(2) The purchase is a Standard Form
44 purchase for aviation fuel or oil.

(3) The purchase is an overseas trans-
action by a contracting officer in sup-
port of a contingency operation as de-
fined in 10 U.S.C. 101(a)(13) or a human-
itarian or peacekeeping operation as
defined in 10 U.S.C. 2302(8).

(4) The purchase is a transaction in
support of intelligence or other special-
ized activities addressed by Part 2.7 of
Executive Order 12333.

(5) The purchase is for training exer-
cises in preparation for overseas con-
tingency, humanitarian, or peace-
keeping operations.

(6) The payment is made with an ac-
commodation check.

(7) The payment is for a transpor-
tation bill.

(8) The purchase is under a Federal
Supply Schedule contract that does not
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permit use of the Governmentwide
commercial purchase card.

(9) The purchase is for medical serv-
ices and—

(1) It involves a controlled substance
or narcotic;

(ii) It requires the submission of a
Health Care Summary Record to docu-
ment the nature of the care purchased;

(iii) The ultimate price of the med-
ical care is subject to an independent
determination that changes the price
paid based on application of a manda-
tory CHAMPUS Maximum Allowable
Charge determination that reduces the
Government liability below billed
charges;

(iv) The Government already has en-
tered into a contract to pay for the
services without the use of a purchase
card;

(v) The purchaser is a beneficiary
seeking medical care; or

(vi) The senior local commander or
director of a hospital or laboratory de-
termines that use of the purchase card
is not appropriate or cost-effective.
The Medical Prime Vendor Program
and the DoD Medical Electronic Cata-
log Program are two examples where
use of the purchase card may not be
cost-effective.

[656 FR 46626, July 31, 2000, as amended at 70
FR 35544, June 21, 2005]

Subpart 213.3—Simplified
Acquisition Methods

213.301 Governmentwide
purchase card.

Follow the procedures at PGI 213.301
for authorizing, establishing, and oper-
ating a Governmentwide commercial
purchase card program.

(1) “United States,” as used in this
section, means the 50 States and the
District of Columbia, the Common-
wealth of Puerto Rico, the Virgin Is-
lands, the Commonwealth of the North-
ern Mariana Islands, Guam, American
Samoa, Wake Island, Johnston Island,
Canton Island, the outer Continental
Shelf, and any other place subject to
the jurisdiction of the United States
(but not including leased bases).

(2) An individual appointed in accord-
ance with 201.603-3(a) also may use the
Governmentwide commercial purchase
card to make a purchase that exceeds

commercial
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the micro-purchase threshold but does
not exceed $25,000, if—

(i) The purchase—

(A) Is made outside the United States
for use outside the United States; and

(B) Is for a commercial item; but

(C) Is not for work to be performed
by employees recruited within the
United States;

(D) Is not for supplies or services
originating from, or transported from
or through, sources identified in FAR
Subpart 25.7;

(E) Is not for ball or roller bearings
as end items;

(F) Does not require access to classi-
fied or Privacy Act information; and

(G) Does not require transportation
of supplies by sea; and

(ii) The individual making the pur-
chase—

(A) Is authorized and trained in ac-
cordance with agency procedures;

(B) Complies with the requirements
of FAR 8.002 in making the purchase;
and

(C) Seeks maximum practicable com-
petition for the purchase in accordance
with FAR 13.104(b).

(3) A contracting officer supporting a
contingency operation as defined in 10
U.S.C. 101(a)(13) or a humanitarian or
peacekeeping operation as defined in 10
U.S.C. 2302(8) also may use the Govern-
mentwide commercial purchase card to
make a purchase that exceeds the
micro-purchase threshold but does not
exceed the simplified acquisition
threshold, if—

(i) The supplies or services being pur-
chased are immediately available;

(ii) One delivery and one payment
will be made; and

(iii) The requirements of paragraphs
(2)(1) and (ii) of this section are met.

(4) Guidance on DoD purchase, travel,
and fuel card programs is available in
the ‘“‘Department of Defense Govern-
ment Charge Card Guidebook for Es-
tablishing and Managing Purchase,
Travel, and Fuel Card Programs’ at
hitp://www.acq.osd.mil/dpap/pdi/pc/volicy/
__documents.html. Additional guidance



Defense Acquisition Regulations System, DoD

on the fuel card programs is available
at http:/www.energy.dla.mil.

[64 FR 56705, Oct. 21, 1999; 64 FR 63380, Nov.
19, 1999, as amended at 66 FR 55123, Nov. 1,
2001; 66 FR 56902, Nov. 13, 2001; 67 FR 38021,
May 31, 2002; 68 FR 56561, Oct. 1, 2003; 70 FR
75411, Dec. 20, 2005; 72 FR 6484, Feb. 12, 2007;
73 FR 70906, Nov. 24, 2008; 76 FR 76319, Dec. 7,
2011; 77 FR 23631, Apr. 20, 2012; 77 FR 35880,
June 15, 2012; 79 FR 56278, Sept. 19, 2014]

213.302 Purchase orders.

213.302-3 Obtaining contractor accept-
ance and modifying purchase or-
ders.

(1) Require written acceptance of
purchase orders for classified acquisi-
tions.

(2) See PGI 213.302-3 for guidance on
the use of unilateral modifications.

(3) A supplemental agreement con-
verts a unilateral purchase order to a
bilateral agreement. If not previously
included in the purchase order, incor-
porate the clause at 252.243-7001, Pric-
ing of Contract Modifications, in the
Standard Form 30, and obtain the con-
tractor’s acceptance by signature on
the Standard Form 30.

[64 FR 2596, Jan. 15, 1999, as amended at 71
FR 3413, Jan. 23, 2006]

213.302-5 Clauses.

(a) Use the clause at 252.243-7001,
Pricing of Contract Modifications, in
all bilateral purchase orders.

(d) When using the clause at FAR
52.213-4, delete the reference to the
clause at FAR 52.225-1, Buy American—
Supplies. Instead, if the Buy American
Act applies to the acquisition, use the
clause at—

(i) 252.225-7001, Buy American Act
and Balance of Payments Program, as
prescribed at 225.1101(2); or

(ii) 252.225-7036, Buy American Act—
Free Trade Agreements—Balance of
Payments Program, as prescribed at
225.1101(10).

[64 FR 24528, May 7, 1999, as amended at 65
FR 19850, Apr. 13, 2000; 656 FR 39704, June 27,
2000; 68 FR 56561, Oct. 1, 2003; 69 FR 1927, Jan.
13, 2004; 77 FR 35880, June 15, 2012]
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213.306

213.303 Blanket purchase agreements
(BPAs).

213.303-5 Purchases under BPAs.

(b) Individual purchases for subsist-
ence may be made at any dollar value;
however, the contracting officer must
satisfy the competition requirements
of FAR Part 6 for any action not using
simplified acquisition procedures.

213.305 Imprest funds and third party
drafts.

213.305-3 Conditions for use.

(d)(d) On a very limited basis, instal-
lation commanders and commanders of
other activities with contracting au-
thority may be granted authority to
establish imprest funds and third party
draft (accommodation check) accounts.
Use of imprest funds and third party
drafts must comply with—

(A) DoD 7000.14-R, DoD Financial
Management Regulation, Volume 5,
Disbursing Policy and Procedures; and

(B) The Treasury Financial Manual,
Volume I, Part 4, Chapter 3000.

(ii) Use of imprest funds requires ap-
proval by the Director for Financial
Commerce, Office of the Deputy Chief
Financial Officer, Office of the Under
Secretary of Defense (Comptroller), ex-
cept as provided in paragraph (d)(iii) of
this subsection.

(iii) Imprest funds are authorized for
use without further approval for—

(A) Overseas transactions at or below
the micro-purchase threshold in sup-
port of a contingency operation as de-
fined in 10 U.S.C. 101(a)(13) or a human-
itarian or peacekeeping operation as
defined in 10 U.S.C. 2302(8); and

(B) Classified transactions.

[71 FR 3413, Jan. 23, 2006]

213.306 SF 44,
voice-Voucher.

Purchase Order-In-

(a)(1) The micro-purchase limitation
applies to all purchases, except that
purchases not exceeding the simplified
acquisition threshold may be made
for—

(A) Fuel and oil. U.S. Government
fuel cards may be used in lieu of an SF
44 for fuel, oil, and authorized refuel-
ing-related items (see PGI 213.306 for
procedures on use of fuel cards);
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(B) Overseas transactions by con-
tracting officers in support of a contin-
gency operation as defined in 10 U.S.C.
101(a)(13) or a humanitarian or peace-
keeping operation as defined in 10
U.S.C. 2302(8); and

(C) Transactions in support of intel-
ligence and other specialized activities
addressed by Part 2.7 of Executive
Order 12333.

[64 FR 2596, Jan. 15, 1999, as amended at 71
FR 3413, Jan. 23, 2006; 72 FR 6484, Feb. 12,
2007; 76 FR 58150, Sept. 20, 2011]

213.307

See PGI 213.307 for procedures on use
of forms for purchases made using sim-
plified acquisition procedures.

[71 FR 3413, Jan. 23, 2006]

Forms.

Subpart 213.4—Fast Payment
Procedure

213.402 Conditions for use.

(a) Individual orders may exceed the
simplified acquisition threshold for—

(i) Brand-name commissary resale
subsistence; and

(ii) Medical supplies for direct ship-
ment overseas.

Subpart 213.5—Simplified Proce-
dures for Certain Commercial
ltems

SOURCE: 80 FR 21657, Apr. 20, 2015, unless
otherwise noted.

213.500-70 Only one offer.

If only one offer is received in re-
sponse to a competitive solicitation
issued using simplified acquisition pro-
cedures authorized under FAR subpart
13.5, follow the procedures at 215.371-2.

[80 FR 21657, Apr. 20, 2015, as amended at 80
FR 36718, June 26, 2015]

213.501 Special
quirements.

documentation re-

(a) Sole source (including brand name)
acquisitions. For noncompetitive fol-
low-on acquisitions of supplies or serv-
ices previously awarded on a non-
competitive basis, include the addi-
tional documentation required by PGI
206.303-2(b)(1) and follow the procedures
at PGI 206.304(a)(S-70).
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Subpart 213.70—Simplified Acqui-
sition Procedures Under the
8(a) Program

213.7001 Procedures.

For acquisitions that are otherwise
appropriate to be conducted using pro-
cedures set forth in this part, and also
eligible for the 8(a) Program, con-
tracting officers may use—

(a)(1) For sole source purchase orders
not exceeding the simplified acquisi-
tion threshold, the procedures in PGI
219.804-2(2); or

(2) For other types of acquisitions,
the procedures in PGI 219.8, excluding
the procedures in PGI 219.804-2(2); or

(b) The procedures for award to the
Small Business Administration in FAR
subpart 19.8.

[64 FR 2596, Jan. 15, 1999. Redesignated at 71
FR 3413, Jan. 23, 2006; 81 FR 65563, Sept. 23,
2016]

213.7002

The contracting officer need not ob-
tain a contractor’s written acceptance
of a purchase order or modification of a
purchase order for an acquisition under
the 8(a) Program pursuant to 219.804—
2(2).

[71 FR 3413, Jan. 23, 2006]

Purchase orders.

PART 214—SEALED BIDDING

Sec.

214.201-5 Part IV—Representations and in-
structions.

214.201-6 Solicitation provisions.

Subpart 214.2—Solicitation of Bids

214.202 General rules for solicitation of bids.

214.202-5 Descriptive literature.

214.209 Cancellation of invitations before
opening.

Subpart 214.4—O0Opening of Bids and
Award of Contract

214.404 Rejection of bids.

214.404-1 Cancellation of invitations after
opening.

214.407 Mistakes in bids.

214.407-3 Other mistakes disclosed before
award.

214.408 Award.

214.408-1 General.
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Subpart 214.5—Two-Step Sealed Bidding

214.503 Procedures.
214.503-1 Step one.

AUTHORITY: 41 U.S.C. 1303 and 48 CFR chap-
ter 1.

SOURCE: 56 FR 36326, July 31, 1991, unless
otherwise noted.

214.201-6 Solicitation provisions.

(2) Use the provisions at 252.215-7007,
Notice of Intent to Resolicit, and
252.215-7008, Only One Offer, as pre-
scribed at 215.408(3) and (4), respec-
tively.

[77 FR 39138, June 29, 2012]

Subpart 214.2—Solicitation of Bids

214.201-5 Part IV—Representations
and instructions.

(¢) Include an evaluation factor re-
garding supply chain risk (see subpart
239.73) when acquiring information
technology, whether as a service or as
a supply, that is a covered system, is a
part of a covered system, or is in sup-
port of a covered system, as defined in
239.7301.

[80 FR 67251, Oct. 30, 2015]

214.202 General rules for solicitation
of bids.

214.202-5 Descriptive literature.

(c) Requirements of invitation for bids.
When brand name or equal purchase de-
scriptions are used, use of the provision
at FAR 52.211-6, Brand Name or Equal,
satisfies this requirement.

[66 FR 36326, July 31, 1991, as amended at 63
FR 11528, Mar. 9, 1998; 64 FR 55633, Oct. 14,
1999; 69 FR 65090, Nov. 10, 2004]

214.209 Cancellation of invitations be-
fore opening.

If an invitation for bids allowed fewer
than 30 days for receipt of offers, and
resulted in only one offer, the con-
tracting officer shall cancel and re-
solicit, allowing an additional period of
at least 30 days for receipt of offers, as
provided in 215.371.

[77 FR 39138, June 29, 2012]
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214.408-1

Subpart 214.4—Opening of Bids
and Award of Contract

214.404 Rejection of bids.

214.404-1 Cancellation of invitations
after opening.

(1) The contracting officer shall
make the written determinations re-
quired by FAR 14.404-1(c) and (e)(1).

(2) If only one offer is received, follow
the procedures at 215.371 in lieu of the
procedures at FAR 14.404-1(f).

[77 FR 39138, June 29, 2012]
214.407 Mistakes in bids.

214.407-3 Other mistakes disclosed be-
fore award.

(e) Authority for making a deter-
mination under FAR 14.407-3(a), (b) and
(d) is delegated for the defense agen-
cies, without power of redelegation, as
follows:

(i) Defense Advanced Research
Projects Agency: General Counsel,
DARPA.

(ii) Defense Information Systems

Agency: General Counsel, DISA.

(iii) Defense Intelligence Agency:
Principal Assistant for Acquisition.

(iv) Defense Logistics Agency:

(A) General Counsel, DLA; and

(B) Associate General Counsel, DLA.

(v) National Geospatial-Intelligence
Agency: General Counsel, NGA.

(vi) Defense Threat Reduction Agen-
cy: General Counsel, DTRA.

(vii) National Security Agency: Di-
rector of Procurement, NSA.

(viii) Missile Defense Agency: Gen-
eral Counsel, MDA.

(ix) Defense Contract Management
Agency: General Counsel, DCMA.

[67 FR 42629, Sept. 15, 1992, as amended at 59
FR 27669, May 27, 1994; 61 FR 50452, Sept. 26,
1996. Redesignated and amended at 62 FR
34122, June 24, 1997; 64 FR 51076, Sept. 21, 1999;
68 FR 7439, Feb. 14, 2003; 69 FR 65090, Nov. 10,
2004; 74 FR 42780, Aug. 25, 2009]

214.408 Award.

214.408-1 General.

(b) For acquisitions that exceed the
simplified acquisition threshold, if
only one offer is received, follow the
procedures at 215.371.

[77 FR 39138, June 29, 2012]
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Subpart 214.5—Two-Step Sealed
Bidding

SOURCE: 80 FR 67251, Oct. 30, 2015, unless
otherwise noted.

214.503 Procedures.

214.503-1 Step one.

(a)(4) Include an evaluation factor re-
garding supply chain risk (see subpart
239.73) when acquiring information
technology, whether as a service or as
a supply, that is a covered system, is a
part of a covered system, or is in sup-
port of a covered system, as defined in
239.7301.

PART 215—CONTRACTING BY
NEGOTIATION

Subpart 215.1—Source Selection Processes
and Techniques

Sec.

215.101 Best value continuum.

215.101-70 Best value when acquiring tents
or other temporary structures.

Subpart 215.2—Solicitation and Receipt of
Proposals and Information

215.203-70 Requests for
evaluation of offers.

215.209 Solicitation provisions and contract
clauses.

215.270 Peer Reviews.

proposals—tiered

Subpart 215.3—Source Selection

215.300 Scope of subpart.

215.303 Responsibilities.

215.304 Evaluation factors and significant
subfactors.

215.305 Proposal evaluation.

215.306 Exchanges with offerors after receipt
of proposals.

215.370 Evaluation factor for employing or
subcontracting with members of the Se-
lected Reserve.

215.370-1 Definition.

215.370-2 Evaluation factor.

215.370-3 Solicitation provision and con-
tract clause.

215.371 Only one offer.

215.371-1 Policy.

215.371-2 Promote competition.

215.371-3 Fair and reasonable price.

215.371-4 Exceptions.

215.371-5 Waiver.

215.371-6 Solicitation provision.
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Subpart 215.4—Contract Pricing

215.402 Pricing policy.

215.403 Obtaining certified cost or pricing
data.

215.403-1 Prohibition on obtaining certified
cost or pricing data (10 U.S.C. 2306a and
41 U.S.C. chapter 35).

215.403-3 Requiring data other than cer-
tified cost or pricing data.

215.403-5 Instructions for submission of cer-
tified cost or pricing data and data other
than certified cost or pricing data.

215.404 Proposal analysis.

215.404-1 Proposal analysis techniques.

215.404-2 Data to support proposal analysis.

215.404-3 Subcontract pricing consider-
ations.

215.404-4 Profit.

215.404-70 DD Form 1547, Record of Weighted
Guidelines Method Application.

215.404-71 Weighted guidelines method.

215.404-71-1 General.

215.404-71-2 Performance risk.

215.404-71-3 Contract type risk and working
capital adjustment.

215.404-71-4 Facilities capital employed.

215.404-71-56 Cost efficiency factor.

215.404-72 Modified weighted guidelines
method for nonprofit organizations other
than FFRDCs.

215.404-73 Alternate structure approaches.

215.404-74 Fee requirements for cost-plus-
award-fee contracts.

215.404-75 Fee requirements for FFRDCs.

215.406-1 Prenegotiation objectives.

215.406-3 Documenting the negotiation.

215.407-2 Make-or-buy programs.

215.407-3 Forward pricing rate agreements.

215.407-4 Should-cost review.

215.407-56 Estimating systems.

215.407-5-70 Disclosure, maintenance,
review requirements.

215.408 Solicitation provisions and contract
clauses.

215.470 Estimated data prices.

Subpart 215.5—Preaward, Award, and
Postaward Notifications, Protests, and
Mistakes

and

215.503 Notifications
offerors.
215.506 Postaward debriefing of offerors.

AUTHORITY: 41 U.S.C. 1303 and 48 CFR chap-
ter 1.

SOURCE: 63 FR 55040, Oct. 14, 1998, unless
otherwise noted.

to unsuccessful

215.101 Best value continuum.

215.101-70. Best value when acquiring
tents or other temporary struc-
tures.

(a) In accordance with section 368 of
the National Defense Authorization
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Act for Fiscal Year 2012 (Pub. L. 112-
81), when acquiring tents or other tem-
porary structures for use by the Armed
Forces, the contracting officer shall
award contracts that provide the best
value. Temporary structures covered
by this paragraph are nonpermanent
buildings, including tactical shelters,
nonpermanent modular or pre-fab-
ricated buildings, or portable or
relocatable buildings, such as trailers
or equipment configured for occupancy
(see also 246.270-2). Determination of
best value includes consideration of the
total life-cycle costs of such tents or
structures, including the costs associ-
ated with any equipment, fuel, or elec-
tricity needed to heat, cool, or light
such tents or structures (see FAR
7.105(a)(3)(1) and PGI 207.105(a)(3)(1)).

(b) The requirements of this section
apply to any agency or department
that acquires tents or other temporary
structures on behalf of DoD (see FAR
17.503(d)(2)).

[78 FR 13545, Feb. 28, 2013]

Subpart 215.2—Solicitation and
Receipt of Proposals and In-
formation

215.203-70 Requests for proposals—
tiered evaluation of offers.

(a) The tiered or cascading order of
precedence used for tiered evaluation
of offers shall be consistent with FAR
part 19.

(b) Consideration shall be given to
the tiers of small businesses (e.g., 8(a),
HUBZone small business, service-dis-
abled veteran-owned small business,
small business) before evaluating offers
from other than small business con-
cerns.

(c) The contracting officer is prohib-
ited from issuing a solicitation with a
tiered evaluation of offers unless—

(1) The contracting officer conducts
market research, in accordance with
FAR Part 10 and Part 210, to deter-
mine—

(i) Whether the criteria in FAR part
19 are met for setting aside the acquisi-
tion for small business; or

(ii) For a task or delivery order,
whether there are a sufficient number
of qualified small business concerns
available to justify limiting competi-
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tion under the terms of the contract;
and

(2) If the contracting officer cannot
determine whether the criteria in para-
graph (c)(1) of this section are met, the
contracting officer includes a written
explanation in the contract file as to
why such a determination could not be
made (Section 816 of Public Law 109-
163).

[71 FR 53043, Sept. 8, 2006, as amended at 72
FR 42314, Aug. 2, 2007]

215.209 Solicitation and

contract clauses.

(a) For source selections when the
procurement is $100 million or more,
contracting officers should use the pro-
vision at FAR 52.215-1, Instructions to
Offerors—Competitive Acquisition,
with its Alternate I.

[76 FR 58152, Sept. 20, 2011]

provisions

215.270 Peer Reviews.

Agency officials shall conduct Peer
Reviews in accordance with 201.170.

[74 FR 37626, July 29, 2009]

Subpart 215.3—Source Selection

215.300 Scope of subpart.

Contracting officers shall follow the
principles and procedures in Director,
Defense Procurement and Acquisition
Policy memorandum dated April 1,
2016, entitled ‘‘Department of Defense
Source Selection Procedures,”” when
conducting negotiated, competitive ac-
quisitions utilizing FAR part 15 proce-
dures. See PGI 215.300.

[81 FR 28730, May 10, 2016]

215.303 Responsibilities.

(b)(2) For high-dollar value and other
acquisitions, as prescribed by agency
procedures, the source selection au-
thority shall approve a source selection
plan before the solicitation is issued.
Follow the procedures at PGI
215.303(b)(2) for preparation of the
source selection plan.

[71 FR 3414, Jan. 23, 2006]
215.304 Evaluation factors and signifi-
cant subfactors.

(c)() In acquisitions that require use
of the clause at FAR 52.219-9, Small
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Business Subcontracting Plan, other
than those based on the lowest price
technically acceptable source selection
process (see FAR 15.101-2), the extent
of participation of small businesses (to
include service-disabled veteran-owned
small business concerns, HUBZone
small business concerns, small dis-
advantaged business concerns, and
women-owned small business concerns)
in performance of the contract shall be
addressed in source selection. The con-
tracting officer shall evaluate the ex-
tent to which offerors identify and
commit to small business performance
of the contract, whether as a joint ven-
ture, teaming arrangement, or subcon-
tractor.

(A) See PGI 215.304(c)(i)(A) for exam-
ples of evaluation factors.

(B) Proposals addressing the extent
of small business performance shall be
separate from subcontracting plans
submitted pursuant to the clause at
FAR 52.219-9 and shall be structured to
allow for consideration of offers from
small businesses.

(C) When an evaluation assesses the
extent that small businesses are spe-
cifically identified in proposals, the
small businesses considered in the
evaluation shall be listed in any sub-
contracting plan submitted pursuant
to FAR 52.219-9 to facilitate compli-
ance with 252.219-7003(e).

(ii) In accordance with 10 U.S.C. 2436,
consider the purchase of capital assets
(including machine tools) manufac-
tured in the United States, in source
selections for all major defense acquisi-
tion programs as defined in 10 U.S.C.
2430.

(iii) See 247.573-2(c) for additional
evaluation factors required in solicita-
tions for the direct purchase of ocean
transportation services.

(iv) In accordance with section 812 of
the National Defense Authorization
Act for Fiscal Year 2011, consider the
manufacturing readiness and manufac-
turing-readiness processes of potential
contractors and subcontractors as a
part of the source selection process for
major defense acquisition programs.

(v) Include an evaluation factor re-
garding supply chain risk (see subpart
239.73) when acquiring information
technology, whether as a service or as
a supply, that is a covered system, is a
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part of a covered system, or is in sup-
port of a covered system, as defined in
239.7301. For additional guidance see
PGT 215.304(c)(V).

[71 FR 3414, Jan. 23, 2006, as amended at 71
FR 14109, Mar. 21, 2006; 72 FR 49205, Aug. 28,
2007; 76 FR 38051, June 29, 2011; 78 FR 69270,
Nov. 18, 2013; 79 FR 61581, Oct. 14, 2014; 80 FR
67251, Oct. 30, 2015]

215.305 Proposal evaluation.

(a)(2) Past performance evaluation.
When a past performance evaluation is
required by FAR 15.304, and the solici-
tation includes the clause at FAR
52.219-8, Utilization of Small Business
Concerns, the evaluation factors shall
include the past performance of
offerors in complying with require-
ments of that clause. When a past per-
formance evaluation is required by
FAR 15.304, and the solicitation in-
cludes the clause at FAR 52.219-9,
Small Business Subcontracting Plan,
the evaluation factors shall include the
past performance of offerors in com-
plying with requirements of that
clause.

[71 FR 3414, Jan. 23, 2006]

215.306 Exchanges with offerors after
receipt of proposals.

(c) Competitive range.

(1) For acquisitions with an esti-
mated value of $100 million or more,
contracting officers should conduct
discussions. Follow the procedures at
FAR 15.306(c) and (d).

[76 FR 58152, Sept. 20, 2011]

215.370 Evaluation factor for employ-
ing or subcontracting with mem-
bers of the Selected Reserve.

215.370-1 Definition.

Selected Reserve, as used in this sec-
tion, is defined in the provision at
252.215-7005, Evaluation Factor for Em-
ploying or Subcontracting with Mem-
bers of the Selected Reserve.

[73 FR 62211, Oct. 20, 2008]

215.370-2 Evaluation factor.

In accordance with Section 819 of the
National Defense Authorization Act for
Fiscal Year 2006 (Pub. L. 109-163), the
contracting officer may use an evalua-
tion factor that considers whether an
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offeror intends to perform the contract
using employees or individual sub-
contractors who are members of the
Selected Reserve. See PGI 215.370-2 for
guidance on use of this evaluation fac-
tor.

[73 FR 62211, Oct. 20, 2008]

215.370-3 Solicitation provision and
contract clause.

(a) Use the provision at 252.215-7005,
Evaluation Factor for Employing or
Subcontracting with Members of the
Selected Reserve, in solicitations that
include an evaluation factor consid-
ering whether an offeror intends to per-
form the contract using employees or
individual subcontractors who are
members of the Selected Reserve.

(b) Use the clause at 252.215-7006, Use
of Employees or Individual Sub-
contractors Who are Members of the
Selected Reserve, in solicitations that
include the provision at 252.215-7005. In-
clude the clause in the resultant con-
tract only if the contractor stated in
its proposal that it intends to perform
the contract using employees or indi-
vidual subcontractors who are mem-
bers of the Selected Reserve, and that
statement was used as an evaluation
factor in the award decision.

[73 FR 62211, Oct. 20, 2008]
215.371 Only one offer.

215.371-1 Policy.

It is DoD policy, if only one offer is
received in response to a competitive
solicitation—

(a) To take the required actions to
promote competition (see 215.371-2);
and

(b) To ensure that the price is fair
and reasonable (see 215.371-3) and to
comply with the statutory requirement
for certified cost or pricing data (see
FAR 15.403-4).

[77 FR 39138, June 29, 2012]

215.371-2 Promote competition.

Except as provided in sections
215.371-4 and 215.371-5—

(a) If only one offer is received when
competitive procedures were used and
the solicitation allowed fewer than 30
days for receipt of proposals, the con-
tracting officer shall—
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(1) Consult with the requiring activ-
ity as to whether the requirements
document should be revised in order to
promote more competition (see FAR
6.502(b) and 11.002); and

(2) Resolicit, allowing an additional
period of at least 30 days for receipt of
proposals; and

(b) For competitive solicitations in
which more than one potential offeror
expressed an interest in an acquisition,
but only one offer was ultimately re-
ceived, follow the procedures at PGI
215.371-2.

[80 FR 21657, Apr. 20, 2015]

215.371-3 Fair and reasonable price.

(a) If there was ‘‘reasonable expecta-
tion... that ...two or more offerors,
competing independently, would sub-
mit priced offers’ but only one offer is
received, this circumstance does not
constitute adequate price competition
unless an official at a level above the
contracting officer approves the deter-
mination that the price is reasonable
(see FAR 15.403-1(c)(1)(ii)).

(b) Except as provided in section
215.371-4(a), if only one offer is received
when competitive procedures were used
and the solicitation allowed at least 30
days for receipt of proposals (unless the
30-day requirement is not applicable in
accordance with 215.371-4(a)(3) or has
been waived in accordance with section
215.371-5), the contracting officer
shall—

(1) Determine through cost or price
analysis that the offered price is fair
and reasonable and that adequate price
competition exists (with approval of
the determination at a level above the
contracting officer) or another excep-
tion to the requirement for certified
cost or pricing data applies (see FAR
15.403-1(c) and 15.403-4). In these cir-
cumstances, no further cost or pricing
data is required; or

(2)(1) Obtain from the offeror cost or
pricing data necessary to determine a
fair and reasonable price and comply
with the requirement for certified cost
or pricing data at FAR 15.403-4. For ac-
quisitions that exceed the cost or pric-
ing data threshold, if no exception at
FAR 15.403-1(b) applies, the cost or
pricing data shall be certified; and

(ii) Enter into negotiations with the
offeror as necessary to establish a fair



215.371-4

and reasonable price. The negotiated
price should not exceed the offered
price.

[77 FR 39138, June 29, 2012, as amended at 78
FR 65216, Oct. 31, 2013]

215.371-4 Exceptions.

(a) The requirements
215.371-2 do not apply to—

(1) Acquisitions at or below the sim-
plified acquisition threshold;

(2) Acquisitions in support of contin-
gency, humanitarian or peacekeeping
operations, or to facilitate defense
against or recovery from nuclear, bio-
logical, chemical, or radiological at-
tack;

(3) Small business set-asides under
FAR subpart 19.5, set asides offered and
accepted into the 8(a) Program under
FAR subpart 19.8, or set-asides under
the HUBZone Program (see FAR
19.1305(c)), the Service-Disabled Vet-
eran-Owned Small Business Procure-
ment Program (see FAR 19.1405(c)), or
the Women-Owned Small Business Pro-
gram (see FAR 19.1505(d));

(4) Acquisitions of basic or applied
research or development, as specified
in FAR 35.016(a), that use a broad agen-
cy announcement; or

(5) Acquisitions of architect-engineer
services (see FAR 36.601-2).

(b) The applicability of an exception
in paragraph (a) of this section does
not eliminate the need for the con-
tracting officer to seek maximum prac-
ticable competition and to ensure that
the price is fair and reasonable.

[78 FR 65216, Oct. 31, 2013]

at section

215.371-5 Waiver.

(a) The head of the contracting activ-
ity is authorized to waive the require-
ment at 215.371-2 to resolicit for an ad-
ditional period of at least 30 days.

(b) This waiver authority cannot be
delegated below one level above the
contracting officer.

[77 FR 39138, June 29, 2012]

215.371-6 Solicitation provision.

Use the provision at 252.215-7007, No-
tice of Intent to Resolicit, in competi-
tive solicitations, including solicita-
tions using FAR part 12 procedures for
the acquisition of commercial items,
that will be solicited for fewer than 30
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days, unless an exception at 215.371-4
applies or the requirement is waived in
accordance with 215.371-5.

[78 FR 65216, Oct. 31, 2013]

Subpart 215.4—Contract Pricing

215.402 Pricing policy.

Follow the procedures at PGI 215.402
when conducting cost or price analysis,
particularly with regard to acquisi-
tions for sole source commercial items.

[72 FR 30278, May 31, 2007]

215,403 Obtaining certified cost or
pricing data.

215.403-1 Prohibition on obtaining
certified cost or pricing data (10
U.S.C. 2306a and 41 U.S.C. chapter
35).

(b) Exceptions to certified cost or pric-
ing data requirements Follow the proce-
dures at PGI 215.403-1(b).

(c) Standards for exceptions from cer-
tified cost or pricing data requirements—
(1) Adequate price competition.

(A) For acquisitions under dual or
multiple source programs—

(I) The determination of adequate
price competition must be made on a
case-by-case basis. Even when adequate
price competition exists, in certain
cases it may be appropriate to obtain
additional data to assist in price anal-
ysis; and

(2) Adequate price competition nor-
mally exists when—

(i) Prices are solicited across a full
range of step quantities, normally in-
cluding a 0-100 percent split, from at
least two offerors that are individually
capable of producing the full quantity;
and

(i) The reasonableness of all prices
awarded is clearly established on the
basis of price analysis (see FAR 15.404—
1(b)).

(B) If only one offer is received in re-
sponse to a competitive solicitation,
see 215.371-3.

(38) Commercial items. (A) Follow the
procedures at PGI 215.403-1(c)(3)(A) for
pricing commercial items.

(B) By November 30th of each year,
departments and agencies shall provide
a report to the Director, Defense Pro-
curement and Acquisition Policy
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(DPAP), ATTN: DPAP/CPIC, of all con-
tracting officer determinations that
commercial item exceptions apply
under FAR 15.403-1(b)(3), during the
previous fiscal year, for any contract,
subcontract, or modification expected
to have a value of $19.5 million or
more. See PGI 215.403-1(c)(3)(B) for the
format and guidance for the report.
The Director, DPAP, will submit a con-
solidated report to the congressional
defense committees.

(4) Waivers. (A) The head of the con-
tracting activity may, without power
of delegation, apply the exceptional
circumstances authority when a deter-
mination is made that—

(I) The property or services cannot
reasonably be obtained under the con-
tract, subcontract, or modification,
without the granting of the waiver;

(2) The price can be determined to be
fair and reasonable without the sub-
mission of certified cost or pricing
data; and

(3) There are demonstrated benefits
to granting the waiver. Follow the pro-
cedures at PGI 215.403-1(c)(4)(A) for de-
termining when an exceptional case
waiver is appropriate, for approval of
such waivers, for partial waivers, and
for waivers applicable to unpriced sup-
plies or services.

(B) By November 30th of each year,
departments and agencies shall provide
a report to the Director, DPAP, ATTN:
DPAP/CPIC, of all waivers granted
under FAR 15.403-1(b)(4), during the
previous fiscal year, for any contract,
subcontract, or modification expected
to have a value of $19.5 million or
more. See PGI 215.403-1(c)(4)(B) for the
format and guidance for the report.
The Director, DPAP, will submit a con-
solidated report to the congressional
defense committees.

(C) DoD has waived the requirement
for submission of certified cost or pric-
ing data for the Canadian Commercial
Corporation and its subcontractors
(but see 215.408(3) and 225.870-4(c)).

(D) DoD has waived certified cost or
pricing data requirements for nonprofit
organizations (including education in-
stitutions) on cost-reimbursement-no-
fee contracts. The contracting officer
shall require—

(I) Submission of data other than
certified cost or pricing data to the ex-
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tent necessary to determine reason-
ableness and cost realism; and

(2) Certified cost or pricing data from
subcontractors that are not nonprofit
organizations when the subcontractor’s
proposal exceeds the certified cost or
pricing data threshold at FAR 15.403-
4(a)(1).

[63 FR 55040, Oct. 14, 1998, as amended at 71
FR 69493, Dec. 1, 2006; 72 FR 30278, May 31,
2007; 76 FR 58137, Sept. 20, 2011; 77 FR 39139,
June 29, 2012; 77 FR 43472, July 24, 2012; 77 FR
52253, Aug. 29, 2012; 77 FR 76937, 76939, Dec. 31,
2012; 78 FR 13543, Feb. 28, 2013; 78 FR 65216,
Oct. 31, 2013; 80 FR 36904, June 26, 2015]

215.403-3 Requiring data other than
certified cost or pricing data.

Follow the procedures at PGI 215.403—
3.

[72 FR 30278, May 31, 2007, as amended at 77
FR 76940, Dec. 31, 2012]

215.403-5 Instructions for submission
of certified cost or pricing data and
data other than certified cost or
pricing data.

(b)(3) For contractors following the
contract cost principles in FAR sub-
part 31.2, Contracts With Commercial
Organizations, pursuant to the proce-
dures in FAR 42.1701(b), the adminis-
trative contracting officer shall re-
quire contractors to comply with the
submission items in Table 215.403-1 in
order to ensure that their forward pric-
ing rate proposal is submitted in an ac-
ceptable form in accordance with FAR
15.403-5(b)(3). The contracting officer
should request that the proposal be
submitted to the Government at least
90 days prior to the proposed effective
date of the rates. To ensure the pro-
posal is complete, the contracting offi-
cer shall request that the contractor
complete the Contractor Forward Pric-
ing Rate Proposal Adequacy Checklist
at Table 215.403-1, and submit it with
the forward pricing rate proposal.

TABLE 215.403-1—CONTRACTOR FORWARD
PRICING RATE PROPOSAL ADEQUACY
CHECKLIST

Complete the following checklist,
providing the location of requested in-
formation, or an explanation of why
the requested information is not pro-
vided, and submit it with the forward
pricing rate proposal.
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CONTRACTOR FORWARD PRICING RATE PROPOSAL ADEQUACY CHECKLIST

If not pro-
vided,

Proposal page No. | explain (may
(if applicable) use

continuation
pages)

Submission item

General Instructions

1. Is there a properly completed first page of the proposal as specified by the contracting | Proposal Cover
officer? Page.
Initial proposal elements include:

Name and address of contractor;

Name and telephone number of point of contact;

Period covered;

The page of the proposal that addresses—

Whether your organization is subject to cost accounting standards (CAS);
Whether your organization has submitted a CAS Disclosure Statement, and

whether it has been determined adequate;

. Whether you have been notified that you are or may be in noncompliance with
your Disclosure Statement or CAS (other than a noncompliance that the cog-
nizant Federal agency official had determined to have an immaterial cost im-
pact), and if yes, an explanation;

4. Whether any aspect of this proposal is inconsistent with your disclosed prac-
tices or applicable CAS, and, if so, an explanation; and whether the proposal is
consistent with established estimating and accounting principles and procedures
and FAR part 31, Cost Principles, and, if not, an explanation;

. The following statement: “This forward pricing rate proposal reflects our esti-
mates, as of the date of submission entered in (f) below and conforms with
Table 215.403-1. By submitting this proposal, we grant the Contracting Officer
and authorized representative(s) the right to examine those records, which in-
clude books, documents, accounting procedures and practices, and other data,
regardless of type and form or whether such supporting information is specifi-
cally referenced or included in the proposal as the basis for each estimate, that
will permit an adequate evaluation of the proposed rates and factors.”;

. Date of submission; and

g. Name, title, and signature of authorized representative.
2. Summary of proposed direct and indirect rates and factors, including the proposed pool | Immediately fol-
and base costs for each proposed indirect rate and factor. lowing the pro-
posal cover
page.

Mmoo OTE

o w

3. Table of Contents or index.

a. Does the proposal include a table of contents or index identifying and ref-
erencing all supporting data accompanying or identified in the proposal?

b. For supporting documentation not provided with the proposal, does the basis of
each estimate in the proposal include the location of the documentation and the
point of contact (custodian) name, phone number, and email address? Does the
proposal disclose known or anticipated changes in business activities or proc-
esses that could materially impact the proposed rates (if not previously pro-
vided)? For example—

4. a. Management initiatives to reduce costs;

b. Changes in management objectives as a result of economic conditions and in-
creased competitiveness;

c. Changes in accounting policies, procedures, and practices including (i) reclassi-
fication of expenses from direct to indirect or vice versa; (ii) new methods of ac-
cumulating and allocating indirect costs and the related impact; and (iii) advance
agreements;

d. Company reorganizations (including acquisitions or divestitures);

e. Shutdown of facilities; or

f. Changes in business volume and/or contract mix/type.

5. Do proposed costs based on judgmental factors include an explanation of the estimating
processes and methods used, including those used in projecting from known data?

6. Does the proposal show trends and budgetary data? Does the proposal provide an ex-
planation of how the data, as well as any adjustments to the data, were used?

7. The proposal should reconcile to the supporting data referenced. If the proposal does
not reconcile to the supporting data referenced, identify applicable page(s) and explain.
8. The proposal should be internally consistent. If the proposal is not internally consistent,

identify applicable page(s) and explain.

Direct Labor

Direct Labor Rates Methodology and Basis of Each Estimate
9. a. Does the proposal include an explanation of the methodology used to develop the
direct labor rates and identify the basis of each estimate?
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CONTRACTOR FORWARD PRICING RATE PROPOSAL ADEQUACY CHECKLIST—Continued

Submission item

Proposal page No.
(if applicable)

If not pro-
vided,
explain (may
use
continuation
pages)

b. Does the proposal include or identify the location of the supporting documents
for the base-period labor rates (e.g., payroll records)?
10. Does the proposal identify escalation factors for the out-year labor rates, the costs to
which escalation is applicable, and the basis of each factor used?
11. Does the proposal identify planned or anticipated changes in the composition of labor
rates, labor categories, union agreements, headcounts, or other factors that could signifi-
cantly impact the direct labor rates?

Indirect Rates (Fringe, Overhead, G&A, etc.)

12. Indirect Rates Methodology and Basis of Each Estimate.

a. Does the proposal identify the basis of each estimate and provide an expla-
nation of the methodology used to develop the indirect rates?

b. Does the proposal include or identify the location of the supporting documents
for the proposed rates?

13. Does the proposal identify indirect expenses by burden center, by cost element, by
year (including any voluntary deletions, if applicable) in a format that is consistent with
the accounting system used to accumulate actual expenses?

14. Does the proposal identify any contingencies?

15. Does the proposal identify planned or anticipated changes in the nature, type, or level
of indirect costs, including fringe benefits?

16. Does the proposal identify corporate, home office, shared services, or other incoming
allocated costs and the source for those costs, including location and point of contact
(custodian) name, phone number, and email address?

17. Does the proposal separately identify all intermediate cost pools and provide a rec-
onciliation to show where the costs will be allocated?

18. Does the proposal identify the escalation factors used to escalate indirect costs for the
out-years, the costs to which escalation is applicable, and the basis of each factor used?

19. Does the proposal provide details of the development of the allocation base?

20. Does the proposal include or reference the supporting data for the allocation base such
as program budgets, negotiation memoranda, proposals, contract values, etc.?

21. Does the proposal identify how the proposed allocation bases reconcile with its long
range plans, strategic plan, operating budgets, sales forecasts, program budgets, etc.?

Cost of Money (COM)

22. Cost of Money.
a. Are Cost of Money rates submitted on Form CASB-CMF, with the Treasury
Rate used to compute COM identified and a summary of the net book value of
assets, identified as distributed and non-distributed?
b. Does the proposal identify the support for the Form CASB-CMF, for example,
the underlying reports and records supporting the net book value of assets con-
tained in the form?

Other

23. Does the proposal include a comparison of prior forecasted costs to actual results in
the same format as the proposal and an explanation/analysis of any differences?

24. If this is a revision to a previous rate proposal or a forward pricing rate agreement,
does the new proposal provide a summary of the changes in the circumstances or the
facts that the contractor asserts require the change to the rates?

[79 FR 73496, Dec. 11, 2014]
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215.404 Proposal analysis.

215.404-1 Proposal
niques.

(1) Follow the procedures at PGI
215.404-1 for proposal analysis.

(2) For spare parts or support equip-
ment, perform an analysis of—

(i) Those line items where the pro-
posed price exceeds by 25 percent or
more the lowest price the Government
has paid within the most recent 12-
month period based on reasonably
available data;

(ii) Those line items where a com-
parison of the item description and the
proposal price indicates a potential for
overpricing;

(iii) Significant high-dollar-value
items. If there are no obvious high-dol-
lar-value items, include an analysis of
a random sample of items; and

(iv) A random sample of the remain-
ing low-dollar value items. Sample size
may be determined by subjective judg-
ment, e.g., experience with the offeror
and the reliability of its estimating
and accounting systems.

[63 FR 55040, Oct. 14, 1998, as amended at 71
FR 69494, Dec. 1, 2006; 72 FR 30278, May 31,
2007; 77 FR 76940, Dec. 31, 2012]

analysis tech-

215.404-2 Data to support proposal
analysis.

See PGI 215.404-2 for guidance on ob-
taining field pricing or audit assist-
ance.

[71 FR 69494, Dec. 1, 2006]

215.404-3 Subcontract pricing consid-
erations.

Follow the procedures at PGI 215.404—
3 when reviewing a subcontractor’s
proposal.

[71 FR 69494, Dec. 1, 2006]

215.404-4 Profit.

(b) Policy. (1) Contracting officers
shall use a structured approach for de-
veloping a prenegotiation profit or fee
objective on any negotiated contract
action when certified cost or pricing
data is obtained, except for cost-plus-
award-fee contracts (see 215.404-74,
216.405-2, and FAR 16.405-2) or con-
tracts with Federally Funded Research
and Development Centers (FFRDCs)
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(see 215.404-75). There are three struc-
tured approaches—

(A) The weighted guidelines method;

(B) The modified weighted guidelines
method; and

(C) An alternate structured approach.

(c) Contracting officer responsibilities.
(1) Also, do not perform a profit anal-
ysis when assessing cost realism in
competitive acquisitions.

(2) When using a structured ap-
proach, the contracting officer—

(A) Shall use the weighted guidelines
method (see 215.404-71), except as pro-
vided in paragraphs (c)(2)(B) and
(¢)(2)(C) of this subsection.

(B) Shall use the modified weighted
guidelines method (see 215.404-72) on
contract actions with nonprofit organi-
zations other than FFRDCs.

(C) May use an alternate structured
approach (see 215.404-73) when—

(1) The contract action is—

(i) At or below the certified cost or
pricing data threshold (see FAR 15.403-
4(a)(1));

(i) For architect-engineer or con-
struction work;

(711) Primarily for delivery of mate-
rial from subcontractors; or

(iv) A termination settlement; or

(2) The weighted guidelines method
does not produce a reasonable overall
profit objective and the head of the
contracting activity approves use of
the alternate approach in writing.

(D) Shall use the weighted guidelines
method to establish a basic profit rate
under a formula-type pricing agree-
ment, and may then use the basic rate
on all actions under the agreement,
provided that conditions affecting prof-
it do not change.

(E) Shall document the profit anal-
ysis in the contract file.

(5) Although specific agreement on
the applied weights or values for indi-
vidual profit factors shall not be at-
tempted, the contracting officer may
encourage the contractor to—

(A) Present the details of its pro-
posed profit amounts in the weighted
guidelines format or similar structured
approached; and

(B) Use the weighted guidelines
method in developing profit objectives
for negotiated subcontracts.

(6) The contracting officer must also
verify that relevant variables have not
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materially changed (e.g., performance
risk, interest rates, progress payment
rates, distribution of facilities capital).
(d) Profit-analysis factors—(1) Common
factors. The common factors are em-
bodied in the DoD structured ap-
proaches and need not be further con-
sidered by the contracting officer.

[63 FR 55040, Oct. 14, 1998, as amended at 63
FR 63799, Nov. 17, 1998; 65 FR 77829, Dec. 13,
2000; 66 FR 49863, Oct. 1, 2001; 71 FR 69494,
Dec. 1, 2006; 77 FR 76940, Dec. 31, 2012]

215.404-70 DD Form 1547, Record of
Weighted Guidelines Method Appli-
cation.

Follow the procedures at PGI 215.404—
70 for use of DD Form 1547 whenever a
structured approach to profit analysis
is required.

[71 FR 69494, Dec. 1, 2006]

215.404-71 Weighted guidelines meth-
od.

215.404-71-1 General.

(a) The weighted guidelines method
focuses on four profit factors—

(1) Performance risk;

(2) Contract type risk;

(3) Facilities capital employed; and

(4) Cost efficiency.

(b) The contracting officer assigns
values to each profit factor; the value
multiplied by the base results in the
profit objective for that factor. Except
for the cost efficiency special factor,

215.404-71-2

each profit factor has a normal value
and a designated range of values. The
normal value is representative of aver-
age conditions on the prospective con-
tract when compared to all goods and
services acquired by DoD. The des-
ignated range provides values based on
above normal or below normal condi-
tions. In the price negotiation docu-
mentation, the contracting officer need
not explain assignment of the normal
value, but should address conditions
that justify assignment of other than
the normal value. The cost efficiency
special factor has no normal value. The
contracting officer shall exercise sound
business judgment in selecting a value
when this special factor is used (see
215.404-71-5).

[67 FR 20689, Apr. 26, 2002]

215.404-71-2 Performance risk.

(a) Description. This profit factor ad-
dresses the contractor’s degree of risk
in fulfilling the contract requirements.
The factor consists of two parts:

(1) Technical—the technical uncer-
tainties of performance.

(2) Management/cost control—the de-
gree of management effort necessary—

(i) To ensure that contract require-
ments are met; and

(ii) To reduce and control costs.

(b) Determination. The following ex-
tract from the DD Form 1547 is anno-
tated to describe the process.

Item Contractor risk factors szﬂ?ﬁg Asvsaiﬁj?d Base (item 20) | Profit objective
21 .. | Technical ........... (1) ) N/A N/A
22 .. | Management/Cost Control (1) 2) N/A N/A
23 .. | Performance Risk (Composite) N/A (3) (4) (5)

(1) Assign a weight (percentage) to
each element according to its input to
the total performance risk. The total
of the two weights equals 100 percent.

(2) Select a value for each element
from the list in paragraph (c) of this

subsection using the evaluation cri-
teria in paragraphs (d) and (e) of this
subsection.

(3) Compute the composite as shown
in the following example:

Assigned Assigned Weighted

weighting value value

(percent) (percent) (percent)
Technical .......... OO 60 5.0 3.0
Management/Cost Control .... 40 4.0 1.6
Composite Value 100 | o 4.6
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(4) Insert the amount from Block 20
of the DD Form 1547. Block 20 is total
contract costs, excluding facilities cap-
ital cost of money.

(5) Multiply (3) by (4).

(c) Values: Normal and designated
ranges.
Normal "
value Def;%naeled
(percent) 9
Standard .... 5| 3%1to 7%
Technology I 9| 7%to11%

(1) Standard. The standard designated
range should apply to most contracts.

(2) Technology incentive. For the tech-
nical factor only, contracting officers
may use the technology incentive
range for acquisitions that include de-
velopment, production, or application
of innovative new technologies. The
technology incentive range does not
apply to efforts restricted to studies,
analyses, or demonstrations that have
a technical report as their primary de-
liverable.

(d) Evaluation criteria for technical. (1)
Review the contract requirements and
focus on the critical performance ele-
ments in the statement of work or
specifications. Factors to consider in-
clude—

(i) Technology being applied or devel-
oped by the contractor;

(ii) Technical complexity;

(iii) Program maturity;

(iv) Performance specifications and
tolerances;

(v) Delivery schedule; and

(vi) Extent of a warranty or guar-
antee.

(2) Above normal conditions. (i) The
contracting officer may assign a higher
than normal value in those cases where
there is a substantial technical risk.
Indicators are—

(A) Items are being manufactured
using specifications with stringent tol-
erance limits;

(B) The efforts require highly skilled
personnel or require the use of state-of-
the-art machinery;

(C) The services and analytical ef-
forts are extremely important to the
Government and must be performed to
exacting standards;

(D) The contractor’s independent de-
velopment and investment has reduced
the Government’s risk or cost;
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(E) The contractor has accepted an
accelerated delivery schedule to meet
DoD requirements; or

(F) The contractor has assumed addi-
tional risk through warranty provi-
sions.

(ii) Extremely complex, vital efforts
to overcome difficult technical obsta-
cles that require personnel with excep-
tional abilities, experience, and profes-
sional credentials may justify a value
significantly above normal.

(iii) The following may justify a max-
imum value—

(A) Development or initial produc-
tion of a new item, particularly if per-
formance or quality specifications are
tight; or

(B) A high degree of development or
production concurrency.

(3) Below mormal conditions. (i) The
contracting officer may assign a lower
than normal value in those cases where
the technical risk is low. Indicators
are—

(A) Requirements are relatively sim-
ple;

(B) Technology is not complex;

(C) Efforts do not require highly
skilled personnel;

(D) Efforts are routine;

(E) Programs are mature; or

(F) Acquisition is a follow-on effort
or a repetitive type acquisition.

(ii) The contracting officer may as-
sign a value significantly below normal
for—

(A) Routine services;

(B) Production of simple items;

(C) Rote entry or routine integration
of Government-furnished information;
or

(D) Simple operations with Govern-
ment-furnished property.

(4) Technology incentive range. (i) The
contracting officer may assign values
within the technology incentive range
when contract performance includes
the introduction of new, significant
technological innovation. Use the tech-
nology incentive range only for the
most innovative contract efforts. Inno-
vation may be in the form of—

(A) Development or application of
new technology that fundamentally
changes the characteristics of an exist-
ing product or system and that results
in increased technical performance,
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improved reliability, or reduced costs;
or

(B) New products or systems that
contain significant technological ad-
vances over the products or systems
they are replacing.

(ii) When selecting a value within the
technology incentive range, the con-
tracting officer should consider the rel-
ative value of the proposed innovation
to the acquisition as a whole. When the
innovation represents a minor benefit,
the contracting officer should consider
using values less than the norm. For
innovative efforts that will have a
major positive impact on the product
or program, the contracting officer
may use values above the norm.

(e) Evaluation criteria for management/
cost control. (1) The contracting officer
should evaluate—

(i) The contractor’s management and
internal control systems using con-
tracting office data, information and
reviews made by field contract admin-
istration offices or other DoD field of-
fices;

(ii) The management involvement ex-
pected on the prospective contract ac-
tion;

(iii) The degree of cost mix as an in-
dication of the types of resources ap-
plied and value added by the con-
tractor;

(iv) The contractor’s support of Fed-
eral socioeconomic programs;

(v) The expected reliability of the
contractor’s cost estimates (including
the contractor’s cost estimating sys-
tem);

(vi) The adequacy of the contractor’s
management approach to controlling
cost and schedule; and

(vii) Any other factors that affect the
contractor’s ability to meet the cost
targets (e.g., foreign currency exchange
rates and inflation rates).

(2) Above mormal conditions. (i) The
contracting officer may assign a higher
than normal value when there is a high
degree of management effort. Indica-
tors of this are—

(A) The contractor’s value added is
both considerable and reasonably dif-
ficult;

(B) The effort involves a high degree
of integration or coordination;

(C) The contractor has a good record
of past performance;
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(D) The contractor has a substantial
record of active participation in Fed-
eral socioeconomic programs;

(E) The contractor provides fully doc-
umented and reliable cost estimates;

(F) The contractor makes appro-
priate make-or-buy decisions; or

(G) The contractor has a proven
record of cost tracking and control.

(ii) The contracting officer may jus-
tify a maximum value when the ef-
fort—

(A) Requires large scale integration
of the most complex nature;

(B) Involves major international ac-
tivities with significant management
coordination (e.g., offsets with foreign
vendors); or

(C) Has critically important mile-
stones.

(3) Below mormal conditions. (i) The
contracting officer may assign a lower
than normal value when the manage-
ment effort is minimal. Indicators of
this are—

(A) The program is mature and many
end item deliveries have been made;

(B) The contractor adds minimal
value to an item;

(C) The efforts are routine and re-
quire minimal supervision;

(D) The contractor provides poor
quality, untimely proposals;

(E) The contractor fails to provide an
adequate analysis of subcontractor
costs;

(F) The contractor does not cooper-
ate in the evaluation and negotiation
of the proposal;

(G) The contractor’s cost estimating
system is marginal;

(H) The contractor has made minimal
effort to initiate cost reduction pro-
grams;

(I) The contractor’s cost proposal is
inadequate;

(J) The contractor has a record of
cost overruns or another indication of
unreliable cost estimates and lack of
cost control; or

(K) The contractor has a poor record
of past performance.

(ii) The following may justify a value
significantly below normal—

(A) Reviews performed by the field
contract administration offices dis-
close unsatisfactory management and
internal control systems (e.g., quality
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assurance, property control, safety, se-
curity); or

(B) The effort requires an unusually
low degree of management involve-
ment.

[67 FR 20689, Apr. 26, 2002, as amended at 67
FR 49254, July 30, 2002; 78 FR 13543, Feb. 28,
2013]

215.404-71-3 Contract type risk and
working capital adjustment.

(a) Description. The contract type
risk factor focuses on the degree of
cost risk accepted by the contractor
under varying contract types. The

48 CFR Ch. 2 (10-1-16 Edition)

working capital adjustment is an ad-
justment added to the profit objective
for contract type risk. It only applies
to fixed-price contracts that provide
for progress payments. Though it uses
a formula approach, it is not intended
to be an exact calculation of the cost of
working capital. Its purpose is to give
general recognition to the contractor’s
cost of working capital under varying
contract circumstances, financing poli-
cies, and the economic environment.

(b) Determination. The following ex-
tract from the DD 1547 is annotated to
explain the process.

Assigned value Base (item 20) Profit objective

Item Contractor risk factors
24, i CONTRACT type risk ........
Cost financed
25, e WORKING capital (4) ........ (5)

(1) (@]
Length factor Interest rate

(6) @)

(3)
(8)

(1) Select a value from the list of
contract types in paragraph (c¢) of this
subsection using the evaluation cri-
teria in paragraph (d) of this sub-
section.

(2) Insert the amount from Block 20,
i.e., the total allowable costs excluding
facilities capital cost of money.

(3) Multiply (1) by (2).

(4) Only complete this block when
the prospective contract is a fixed-
price contract containing provisions

(6) Insert the appropriate figure from
paragraph (f) of this subsection.

(7) Use the interest rate established
by the Secretary of the Treasury (see
https://www.fiscal.treasury.gov/fsservices/
gov/pmt/promptPayment/rates.him). Do
not use any other interest rate.

(8) Multiply (56) by (6) by (7). This is
the working capital adjustment. It
shall not exceed 4 percent of the con-
tract costs in Block 20.

for progress payments. (¢) Values: Normal and designated
(5) Insert the amount computed per 7anges.
paragraph (e) of this subsection.
Normal Designated
Contract type Notes value range
(percent) (percent)
Firm-fixed-price, no financing e neas (1) 5.0 4 to 6.
Firm-fixed-price, with performance-| based payments ................................................ (6) 4.0 251055
Firm-fixed-price, with progress payments ............ccccccceuiiiiiiiiiiiiiiciciccccies (2) 3.0 2to 4.
Fixed-price incentive, no financing ............ (1) 3.0 21to 4.
Fixed-price incentive, with performance-based payments .................................. (6) 2.0 0.5 to 3.5.
Fixed-price with redetermination provision . (B) | coveerreeneeines | e
Fixed-price incentive, with progress payments ......................................................... 2) 1.0 Oto2
Cost-plus-iNCentive-free ..o (4) 1.0 Oto2
Cost-plus-fIXed-fEE .......cciiiiiiiiiic (4) 0.5 Oto1
Time-and-materials (lncludlng overhaul contracts prlced on tlme and-materials
basis) .. . (5) 0.5 Oto1
Labor-hour ....... (5) 0.5 Oto1
Firm—fixed—pri s Ievel-of-effort (5) 0.5 Oto1

(1) “‘No financing’ means either that
the contract does not provide progress
payments or performance-based pay-
ments, or that the contract provides
them only on a limited basis, such as

financing of first articles. Do not com-
pute a working capital adjustment.

(2) When the contract contains provi-
sions for progress payments, compute a
working capital adjustment (Block 25).
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(3) For the purposes of assigning prof-
it values, treat a fixed-price contract
with redetermination provisions as if it
were a fixed-price incentive contract
with below normal conditions.

(4) Cost-plus contracts shall not re-
ceive the working capital adjustment.

() These types of contracts are con-
sidered cost-plus-fixed-fee contracts for
the purposes of assigning profit values.
They shall not receive the working
capital adjustment in Block 25. How-
ever, they may receive higher than
normal values within the designated
range to the extent that portions of
cost are fixed.

(6) When the contract contains provi-
sions for performance-based payments,
do not compute a working capital ad-
justment.

(d) Ewvaluation criteria—(1) General.
The contracting officer should consider
elements that affect contract type risk
such as—

(i) Length of contract;

(i1) Adequacy of cost data for projec-
tions;

(iii) Economic environment;

(iv) Nature and extent of subcon-
tracted activity;

(v) Protection provided to the con-
tractor under contract provisions (e.g.,
economic price adjustment clauses);

(vi) The ceilings and share lines con-
tained in incentive provisions;

(vii) Risks associated with contracts
for foreign military sales (FMS) that
are not funded by U.S. appropriations;
and

(viii) When the contract contains
provisions for performance-based pay-
ments—

(A) The frequency of payments;

(B) The total amount of payments
compared to the maximum allowable
amount specified at FAR 32.1004(b)(2);
and

(C) The risk of the payment schedule
to the contractor.

(2) Mandatory. The contracting offi-
cer shall assess the extent to which
costs have been incurred prior to the
definitization of the contract action
(also see 217.7404-6(a) and 243.204-70-6).
The assessment shall include any re-
duced contractor risk on both the con-
tract before definitization and the re-
maining portion of the contract. When
costs have been incurred prior to

215.404-71-3

definitization, generally regard the
contract type risk to be in the low end
of the designated range. If a substan-
tial portion of the costs have been in-
curred prior to definitization, the con-
tracting officer may assign a value as
low as 0 percent, regardless of contract
type.

(3) Above normal conditions. The con-
tracting officer may assign a higher
than normal value when there is sub-
stantial contract type risk. Indicators
of this are—

(i) Efforts where there is minimal
cost history;

(ii) Long-term contracts without pro-
visions protecting the contractor, par-
ticularly when there is considerable
economic uncertainty;

(iii) Incentive provisions (e.g., cost
and performance incentives) that place
a high degree of risk on the contractor;

(iv) FMS sales (other than those
under DoD cooperative logistics sup-
port arrangements or those made from
U.S. Government inventories or stocks)
where the contractor can demonstrate
that there are substantial risks above
those normally present in DoD con-
tracts for similar items; or

(v) An aggressive performance-based
payment schedule that increases risk.

(4) Below mormal conditions. The con-
tracting officer may assign a lower
than normal value when the contract
type risk is low. Indicators of this
are—

(i) Very mature product line with ex-
tensive cost history;

(ii) Relative short-term contracts;

(iii) Contractual provisions that sub-
stantially reduce the contractor’s risk;

(iv) Incentive provisions that place a
low degree of risk on the contractor;

(v) Performance-based payments to-
taling the maximum allowable
amount(s) specified at FAR
32.1004(b)(2); or

(vi) A performance-based payment
schedule that is routine with minimal
risk.

(e) Costs financed. (1) Costs financed
equal total costs multiplied by the por-
tion (percent) of costs financed by the
contractor.

(2) Total costs equal Block 20 (i.e., all
allowable costs excluding facilities
capital cost of money), reduced as ap-
propriate when—
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(i) The contractor has little cash in-
vestment (e.g., subcontractor progress
payments liquidated late in period of
performance);

(i1) Some costs are covered by special
financing provisions, such as advance
payments; or

(iii) The contract is multiyear and
there are special funding arrange-
ments.

(3) The portion that the contractor
finances is generally the portion not
covered by progress payments, i.e., 100
percent minus the customary progress
payment rate (see FAR 32.501). For ex-
ample, if a contractor receives progress
payments at 80 percent, the portion
that the contractor finances is 20 per-
cent. On contracts that provide
progress payments to small businesses,
use the customary progress payment
rate for large businesses.

(f) Contract length factor. (1) This is
the period of time that the contractor
has a working capital investment in
the contract. It—

(i) Is based on the time necessary for
the contractor to complete the sub-
stantive portion of the work;

(ii) Is not necessarily the period of
time between contract award and final
delivery (or final payment), as periods
of minimal effort should be excluded;

(iii) Should not include periods of
performance contained in option provi-
sions; and

(iv) Should not, for multiyear con-
tracts, include periods of performance
beyond that required to complete the
initial program year’s requirements.

(2) The contracting officer—

(i) Should use the following table to
select the contract length factor;

(ii) Should develop a weighted aver-
age contract length when the contract
has multiple deliveries; and

(iii) May use sampling techniques
provided they produce a representative
result.

TABLE
Period to perform substantive portion (in Contract length
months) factor

21 orless ... .40
221027 . .65
281033 . .90
341039 . 1.15
40t0 45 . 1.40
46 to 51 . 1.65
52 to 57 1.90
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TABLE—Continued

Period to perform substantive portion (in Contract length

months) factor
58 to 63 2.15
64 to 69 .. 2.40
70t0 75 .. 2.65
76 or more 2.90

(3) Example: A prospective contract
has a performance period of 40 months
with end items being delivered in the
34th, 36th, 38th, and 40th months of the
contract. The average period is 37
months and the contract length factor
is 1.15.

[63 FR 55040, Oct. 14, 1998, as amended at 64
FR 61032, Nov. 9, 1999; 66 FR 63335, Dec. 6,
2001; 67 FR 20691, Apr. 26, 2002; 67 FR 49255,
July 30, 2002; 72 FR 14239, Mar. 27, 2007; 75 FR
48277, Aug. 10, 2010; 80 FR 56929, Sept. 21, 2015]

215.404-71-4 Facilities
ployed.

(a) Description. This factor focuses on
encouraging and rewarding capital in-
vestment in facilities that benefit DoD.
It recognizes both the facilities capital
that the contractor will employ in con-
tract performance and the contractor’s
commitment to improving produc-
tivity.

(b) Contract facilities capital estimates.
The contracting officer shall estimate
the facilities capital cost of money and
capital employed using—

(1) An analysis of the appropriate
Forms CASB-CMF and cost of money
factors (48 CFR 9904.414 and FAR 31.205—
10); and

(2) DD Form 1861, Contract Facilities
Capital Cost of Money.

(¢c) Use of DD Form 1861. See PGI
215.404-71-4(c) for obtaining field pric-
ing support for preparing DD Form
1861.

(1) Purpose. The DD Form 1861 pro-
vides a means of linking the Form
CASB-CMF and DD Form 1547, Record
of Weighted Guidelines Application.
It—

(i) Enables the contracting officer to
differentiate profit objectives for var-
ious types of assets (land, buildings,
equipment). The procedure is similar
to applying overhead rates to appro-
priate overhead allocation bases to de-
termine contract overhead costs.

(ii) Is designed to record and compute
the contract facilities capital cost of

capital em-
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money and capital employed which is
carried forward to DD Form 1547.

(2) Completion instructions. Complete a
DD Form 1861 only after evaluating the
contractor’s cost proposal, establishing
cost of money factors, and establishing
a prenegotiation objective on cost.
Complete the form as follows:

(i) List overhead pools and direct-
charging service centers (if used) in the
same structure as they appear on the
contractor’s cost proposal and Form
CASB-CMF. The structure and alloca-
tion base units-of-measure must be
compatible on all three displays.

(ii) Extract appropriate contract
overhead allocation base data, by year,
from the evaluated cost breakdown or
prenegotiation cost objective and list
against each overhead pool and direct-
charging service center.

(iii) Multiply each allocation base by
its corresponding cost of money factor
to get the facilities capital cost of
money estimated to be incurred each
year. The sum of these products rep-
resents the estimated contract facili-
ties capital cost of money for the
year’s effort.

(iv) Total contract facilities cost of
money is the sum of the yearly
amounts.

(v) Since the facilities capital cost of
money factors reflect the applicable

DoD 215.404-71-4
cost of money rate in Column 1 of
Form CASB-CMF, divide the contract
cost of money by that same rate to de-
termine the contract facilities capital
employed.

(d) Preaward facilities capital applica-
tions. To establish cost and price objec-
tives, apply the facilities capital cost
of money and capital employed as fol-
lows:

(1) Cost of Money. (i) Cost Objective.
Use the imputed facilities capital cost
of money, with normal, booked costs,
to establish a cost objective or the tar-
get cost when structuring an incentive
type contract. Do not adjust target
costs established at the outset even
though actual cost of money rates be-
come available during the period of
contract performance.

(ii) Profit Objective. When measuring
the contractor’s effort for the purpose
of establishing a prenegotiation profit
objective, restrict the cost base to nor-
mal, booked costs. Do not include cost
of money as part of the cost base.

(2) Facilities Capital Employed. Assess
and weight the profit objective for risk
associated with facilities capital em-
ployed in accordance with the profit
guidelines at 215.404-71-4.

(e) Determination. The following ex-
tract from the DD Form 1547 has been
annotated to explain the process.

Item Contractor facilities capital employed Asvsgﬁjled Am;lggégm- Profit objective
Land ... N/A 2) N/A
Buildings N/A ) N/A
Equipment ..... (1) 2) (3)

(1) Select a value from the list in
paragraph (f) of this subsection using
the evaluation criteria in paragraph (g)
of this subsection.

(2) Use the allocated facilities capital
attributable to land, buildings, and
equipment, as derived in DD Form 1861,
Contract Facilities Capital Cost of
Money.

(i) In addition to the net book value
of facilities capital employed, consider
facilities capital that is part of a for-
mal investment plan if the contractor
submits reasonable evidence that—

(A) Achievable benefits to DoD will
result from the investment; and

(B) The benefits of the investment
are included in the forward pricing
structure.

(ii) If the value of intracompany
transfers has been included in Block 20
at cost (i.e., excluding general and ad-
ministrative (G&A) expenses and prof-
it), add to the contractor’s allocated
facilities capital, the allocated facili-
ties capital attributable to the build-
ings and equipment of those corporate
divisions supplying the intracompany
transfers. Do not make this addition if
the value of intracompany transfers
has been included in Block 20 at price
(i.e., including G&A expenses and prof-
it).
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(3) Multiply (1) by (2).

(f) Values: Normal and designated
ranges.
Normal "
Asset type value De?;%naeted
(percent) g
Land 0 | N/A
Buildings 0 | N/A
Equipment . 175 10to 25

(g) Evaluation criteria. (1) In evalu-
ating facilities capital employed, the
contracting officer—

(i) Should relate the usefulness of the
facilities capital to the goods or serv-
ices being acquired under the prospec-
tive contract;

(ii) Should analyze the productivity
improvements and other anticipated
industrial base enhancing benefits re-
sulting from the facilities capital in-
vestment, including—

(A) The economic value of the facili-
ties capital, such as physical age,
undepreciated value, idleness, and ex-
pected contribution to future defense
needs; and

(B) The contractor’s level of invest-
ment in defense related facilities as
compared with the portion of the con-
tractor’s total business that is derived
from DoD; and

(iii) Should consider any contractual
provisions that reduce the contractor’s
risk of investment recovery, such as
termination protection clauses and
capital investment indemnification.

(2) Above normal conditions. (i) The
contracting officer may assign a higher
than normal value if the facilities cap-
ital investment has direct, identifiable,
and exceptional benefits. Indicators
are—

(A) New investments in state-of-the-
art technology that reduce acquisition
cost or yield other tangible benefits
such as improved product quality or
accelerated deliveries; or

(B) Investments in new equipment for
research and development applications.

(ii) The contracting officer may as-
sign a value significantly above normal
when there are direct and measurable
benefits in efficiency and significantly
reduced acquisition costs on the effort
being priced. Maximum values apply
only to those cases where the benefits
of the facilities capital investment are
substantially above normal.
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(3) Below mnormal conditions. (i) The
contracting officer may assign a lower
than normal value if the facilities cap-
ital investment has little benefit to
DoD. Indicators are—

(A) Allocations of capital apply pre-
dominantly to commercial item lines;

(B) Investments are for such things
as furniture and fixtures, home or
group level administrative offices, cor-
porate aircraft and hangars, gym-
nasiums; or

(C) Facilities are old or extensively
idle.

(ii) The contracting officer may as-
sign a value significantly below normal
when a significant portion of defense
manufacturing is done in an environ-
ment characterized by outdated, ineffi-
cient, and labor-intensive capital
equipment.

[63 FR 55040, Oct. 14, 1998, as amended at 67
FR 20691, Apr. 26, 2002; 67 FR 49255, July 30,
2002; 71 FR 69494, Dec. 1, 2006; 72 FR 14239,
Mar. 27, 2007; 73 FR 70906, Nov. 24, 2008]

215.404-71-5 Cost efficiency factor.

(a) This special factor provides an in-
centive for contractors to reduce costs.
To the extent that the contractor can
demonstrate cost reduction efforts that
benefit the pending contract, the con-
tracting officer may increase the
prenegotiation profit objective by an
amount not to exceed 4 percent of total
objective cost (Block 20 of the DD
Form 1547) to recognize these efforts
(Block 29).

(b) To determine if using this factor
is appropriate, the contracting officer
shall consider criteria, such as the fol-
lowing, to evaluate the benefit the con-
tractor’s cost reduction efforts will
have on the pending contract:

(1) The contractor’s participation in
Single Process Initiative improve-
ments;

(2) Actual cost reductions achieved
on prior contracts;

(3) Reduction or elimination of ex-
cess or idle facilities;

(4) The contractor’s cost reduction
initiatives (e.g., competition advocacy
programs, technical insertion pro-
grams, obsolete parts control pro-
grams, spare parts pricing reform,
value engineering, outsourcing of func-
tions such as information technology).
Metrics developed by the contractor
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such as fully loaded labor hours (i.e.,
cost per labor hour, including all direct
and indirect costs) or other produc-
tivity measures may provide the basis
for assessing the effectiveness of the
contractor’s cost reduction initiatives
over time;

(5) The contractor’s adoption of proc-
ess improvements to reduce costs;

(6) Subcontractor cost reduction ef-
forts;

(7) The contractor’s effective incor-
poration of commercial items and proc-
esses; or

(8) The contractor’s investment in
new facilities when such investments
contribute to better asset utilization
or improved productivity.

(c) When selecting the percentage to
use for this special factor, the con-
tracting officer has maximum flexi-
bility in determining the best way to
evaluate the benefit the contractor’s
cost reduction efforts will have on the
pending contract. However, the con-
tracting officer shall consider the im-
pact that quantity differences, learn-
ing, changes in scope, and economic
factors such as inflation and deflation
will have on cost reduction.

[67 FR 20692, Apr. 26, 2002, as amended at 67
FR 49255, July 30, 2002]

215.404-72 Modified weighted guide-
lines method for nonprofit organi-
zations other than FFRDCs.

(a) Definition. As used in this subpart,
a nonprofit organization is a business
entity—

(1) That operates exclusively for
charitable, scientific, or educational
purposes;

(2) Whose earnings do not benefit any
private shareholder or individual;

(3) Whose activities do not involve in-
fluencing legislation or political cam-
paigning for any candidate for public
office; and

(4) That is exempted from Federal in-
come taxation under section 501 of the
Internal Revenue Code.

(b) For nonprofit organizations that
are entities that have been identified
by the Secretary of Defense or a Sec-
retary of a Department as receiving
sustaining support on a cost-plus-fixed-
fee basis from a particular DoD depart-
ment or agency, compute a fee objec-
tive for covered actions using the

215.404-73

weighted guidelines method in 215.404-
71, with the following modifications:

(1) Modifications to performance risk
(Blocks 21-23 of the DD Form 1547). (i) If
the contracting officer assigns a value
from the standard designated range
(see 215.404-71-2(c)), reduce the fee ob-
jective by an amount equal to 1 percent
of the costs in Block 20 of the DD Form
1547. Show the net (reduced) amount on
the DD Form 1547.

(ii) Do not assign a value from the
technology incentive designated range.

(2) Modifications to contract type risk
(Block 24 of the DD Form 1547). Use a
designated range of —1 percent to 0
percent instead of the values in 215.404—
71-3. There is no normal value.

(c) For all other nonprofit organiza-
tions except FFRDCs, compute a fee
objective for covered actions using the
weighted guidelines method in 215.404-
71, modified as described in paragraph
(b)(1) of this subsection.

[63 FR 63799, Nov. 17, 1998, as amended at 65
FR 77831, Dec. 13, 2000; 67 FR 20692, Apr. 26,
2002; 67 FR 49255, July 30, 2002]

215.404-73 Alternate
proaches.

structured ap-

(a) The contracting officer may use
an alternate structured approach under
215.404-4(c).

(b) The contracting officer may de-
sign the structure of the alternate, but
it shall include—

(1) Consideration of the three basic
components of profit—performance
risk, contract type risk (including
working capital), and facilities capital
employed. However, the contracting of-
ficer is not required to complete
Blocks 21 through 30 of the DD Form
1547.

(2) Offset for facilities capital cost of
money.

(i) The contracting officer shall re-
duce the overall prenegotiation profit
objective by the amount of facilities
capital cost of money under Cost Ac-
counting Standard (CAS) 414, Cost of
Money as an Element of the Cost of Fa-
cilities Capital (48 CFR 9904.414). Cost
of money under CAS 417, Cost of Money
as an Element of the Cost of Capital
Assets Under Construction (48 CFR
9904.417), should not be used to reduce
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the overall prenegotiation profit objec-
tive. The profit amount in the negotia-
tion summary of the DD Form 1547
must be net of the offset.

(ii) This adjustment is needed for the
following reason: The values of the
profit factors used in the weighted
guidelines method were adjusted to
recognize the shift in facilities capital
cost of money from an element of prof-
it to an element of contract cost (see
FAR 31.205-10) and reductions were
made directly to the profit factors for
performance risk. In order to ensure
that this policy is applied to all DoD
contracts that allow facilities capital
cost of money, similar adjustments
shall be made to contracts that use al-
ternate structured approaches.

[63 FR 55040, Oct. 14, 1998, as amended at 67
FR 20692, Apr. 26, 2002; 71 FR 69494, Dec. 1,
2006]

215.404-74 Fee requirements for cost-
plus-award-fee contracts.

In developing a fee objective for cost-

plus-award-fee contracts, the con-
tracting officer shall—
(a) Follow the guidance in FAR

16.405-2 and 216.405-2;

(b) Not use the weighted guidelines
method or alternate structured ap-
proach;

(c) Apply the offset policy in 215.404—
73(b)(2) for facilities capital cost of
money, i.e., reduce the base fee by the
amount of facilities capital cost of
money; and

(d) Not complete a DD Form 1547.

[63 FR 55040, Oct. 14, 1998, as amended at 67
FR 20692, Apr. 26, 2002]

215.404-75 Fee
FFRDCs.

For nonprofit organizations that are
FFRDCs, the contracting officer—

(a) Should consider whether any fee
is appropriate. Considerations shall in-
clude the FFRDC’s—

(1) Proportion of retained earnings
(as established under generally accept-
ed accounting methods) that relates to
DoD contracted effort;

(2) Facilities capital
plans;

(3) Working capital funding as as-
sessed on operating cycle cash needs;
and

requirements for

acquisition
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(4) Provision for funding unreim-
bursed costs deemed ordinary and nec-
essary to the FFRDC.

(b) Shall, when a fee is considered ap-
propriate, establish the fee objective in
accordance with FFRDC fee policies in
the DoD FFRDC Management Plan.

(c) Shall not use the weighted guide-
lines method or an alternate struc-
tured approach.

[63 FR 63800, Nov. 17, 1998]

215.406-1 Prenegotiation objectives.

Follow the procedures at PGI 215.406—
1 for establishing prenegotiation objec-
tives.

[71 FR 69494, Dec. 1, 2006]

215.406-3 Documenting the negotia-
tion.

Follow the procedures at PGI 215.406—
3 for documenting the negotiation and
uploading sole source business clear-
ance documentation into the Contract
Business Analysis Repository.

[78 FR 21850, Apr. 12, 2013]

215.407-2 Make-or-buy programs.

(a) General. See PGI 215.407-2 for
guidance on factors to consider when
deciding whether to request a make-or-
buy plan and for factors to consider
when evaluating make-or-buy plan sub-
missions.

(e) Program requirements—(1) Items and
work included. The minimum dollar
amount is $1.5 million.

[63 FR 55040, Oct. 14, 1998, as amended at 75
FR 45073, Aug. 2, 2010; 76 FR 76319, Dec. T,
2011]

215.407-3 Forward pricing rate agree-
ments.

(b)(i) Use forward pricing rate agree-
ment (FPRA) rates when such rates are
available, unless waived on a case-by-
case basis by the head of the con-
tracting activity.

(ii) Advise the ACO of each case
waived.

(iii) Contact the ACO for questions
on FPRASs or recommended rates.
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215.407-4 Should-cost review.

See PGI 215.407-4 for guidance on de-
termining whether to perform a pro-
gram or overhead should-cost review.

[71 FR 69495, Dec. 1, 2006]
215.407-5 Estimating systems.

215.407-5-70 Disclosure, maintenance,
and review requirements.

(a) Definitions. (1) Acceptable esti-
mating system is defined in the clause at
252.215-7002, Cost Estimating System
Requirements.

(2) Contractor means a business unit
as defined in FAR 2.101.

(38) Estimating system is as defined in
the clause at 252.215-7002, Cost Esti-
mating System Requirements.

(4) Significant deficiency is defined in
the clause at 252.215-7002, Cost Esti-
mating System Requirements.

(b) Applicability. (1) DoD policy is
that all contractors have acceptable es-
timating systems that consistently
produce well-supported proposals that
are acceptable as a basis for negotia-
tion of fair and reasonable prices.

(2) A large business contractor is sub-
ject to estimating system disclosure,
maintenance, and review requirements
if—

(i) In its preceding fiscal year, the
contractor received DoD prime con-
tracts or subcontracts totaling $50 mil-
lion or more for which certified cost or
pricing data were required; or

(ii) In its preceding fiscal year, the
contractor received DoD prime con-
tracts or subcontracts totaling $10 mil-
lion or more (but less than $50 million)
for which certified cost or pricing data
were required and the contracting offi-
cer, with concurrence or at the request
of the ACO, determines it to be in the
best interest of the Government (e.g.,
significant estimating problems are be-
lieved to exist or the contractor’s sales
are predominantly Government).

(c) Policy. (1) The contracting officer
shall—

(i) Through use of the clause at
252.215-7002, Cost Estimating System
Requirements, apply the disclosure,
maintenance, and review requirements
to large business contractors meeting
the criteria in paragraph (b)(2)(i) of
this section;

215.407-5-70

(ii) Consider whether to apply the
disclosure, maintenance, and review re-
quirements to large business contrac-
tors under paragraph (b)(2)(ii) of this
section; and

(iii) Not apply the disclosure, main-
tenance, and review requirements to
other than large business contractors.

(2) The cognizant contracting officer,
in consultation with the auditor, for
contractors subject to paragraph (b)(2)
of this section, shall—

(i) Determine the acceptability of the
disclosure and approve or disapprove
the system: and

(ii) Pursue correction of any defi-
ciencies.

(3) The auditor conducts estimating
system reviews.

(4) An acceptable system shall pro-
vide for the use of appropriate source
data, utilize sound estimating tech-
niques and good judgment, maintain a
consistent approach, and adhere to es-
tablished policies and procedures.

(5) In evaluating the acceptability of
a contractor’s estimating system, the
contracting officer, in consultation
with the auditor, shall determine
whether the contractor’s estimating
system complies with the system cri-
teria for an acceptable estimating sys-
tem as prescribed in the clause at
252.215-7002, Cost Estimating System
Requirements.

(d) Disposition of findings—(1) Report-
ing of findings. The auditor shall docu-
ment findings and recommendations in
a report to the contracting officer. If
the auditor identifies any significant
estimating system deficiencies, the re-
port shall describe the deficiencies in
sufficient detail to allow the con-
tracting officer to understand the defi-
ciencies.

(2) Initial determination. (i) The con-
tracting officer shall review all find-
ings and recommendations and, if there
are no significant deficiencies, shall
promptly notify the contractor, in
writing, that the contractor’s esti-
mating system is acceptable and ap-
proved; or

(ii) If the contracting officer finds
that there are one or more significant
deficiencies (as defined in the clause at
252.215-7002, Cost Estimating System
Requirements) due to the contractor’s
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failure to meet one or more of the esti-
mating system criteria in the clause at
252.215-7002, the contracting officer
shall—

(A) Promptly make an initial written
determination on any significant defi-
ciencies and notify the contractor, in
writing, providing a description of each
significant deficiency in sufficient de-
tail to allow the contractor to under-
stand the deficiency;

(B) Request the contractor to re-
spond in writing to the initial deter-
mination within 30 days; and

(C) Promptly evaluate the contrac-
tor’s responses to the initial deter-
mination, in consultation with the
auditor or functional specialist, and
make a final determination.

(3) Final determination. (i) The con-
tracting officer shall make a final de-
termination and notify the contractor
in writing that—

(A) The contractor’s estimating sys-
tem is acceptable and approved, and no
significant deficiencies remain, or

(B) Significant deficiencies remain.
The notice shall identify any remain-
ing significant deficiencies, and indi-
cate the adequacy of any proposed or
completed corrective action. The con-
tracting officer shall—

(I) Request that the contractor, with-
in 45 days of receipt of the final deter-
mination, either correct the defi-
ciencies or submit an acceptable cor-
rective action plan showing milestones
and actions to eliminate the defi-
ciencies;

(2) Disapprove the system in accord-
ance with the clause at 252.215-7002,
Cost Estimating System Requirements;
and

(3) Withhold payments in accordance
with the clause at 252.242-7005, Con-
tractor Business Systems, if the clause
is included in the contract.

(ii) Follow the procedures relating to
monitoring a contractor’s corrective
action and the correction of significant
deficiencies in PGI 215.407-5-70(e).

(e) System approval. The contracting
officer shall promptly approve a pre-
viously disapproved estimating system
and notify the contractor when the
contracting officer determines that
there are no remaining significant defi-
ciencies.
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(f) Contracting officer notifications.
The cognizant contracting officer shall
promptly distribute copies of a deter-
mination to approve a system, dis-
approve a system and withhold pay-
ments, or approve a previously dis-
approved system and release withheld
payments, to the auditor; payment of-
fice; affected contracting officers at
the buying activities; and cognizant
contracting officers in contract admin-
istration activities.

[63 FR 55040, Oct. 14, 1998, as amended at 67
FR 49252, July 30, 2002; 71 FR 69495, Dec. 1,
2006; 76 FR 28866, May 18, 2011; 77 FR 11365,
Feb. 24, 2012; 77 FR 76940, Dec. 31, 2012]

215.408 Solicitation
contract clauses.

(1) Use the clause at 252.215-7000,
Pricing Adjustments, in solicitations
and contracts that contain the clause
at—

(i) FAR 52.215-11, Price Reduction for
Defective Certified Cost or Pricing
Data—Modifications;

(ii) FAR 52.215-12, Subcontractor Cer-
tified Cost or Pricing Data; or

(iii) FAR 52.215-13, Subcontractor
Certified Cost or Pricing Data—Modi-
fications.

(2) Use the clause at 252.215-7002, Cost
Estimating System requirements, in
all solicitations and contracts to be
awarded on the basis of certified cost
or pricing data.

(3) When contracting with the Cana-
dian Commercial Corporation—

(i)(A) Use the provision at 252.215-
7003, Requirement for Data Other Than
Certified Cost or Pricing Data—Cana-
dian Commercial Corporation—

(I) In lieu of FAR 52.215-20, Require-
ment for Data Other Than Certified
Cost or Pricing Data, in a solicitation,
including solicitations using FAR part
12 procedures for the acquisition of
commercial items, for a sole source ac-
quisition from the Canadian Commer-
cial Corporation that is—

(i) Cost-reimbursement, if the con-
tract value 1is expected to exceed
$700,000; or

(ii) Fixed-price, if the contract value
is expected to exceed $5600 million; or

(2) In lieu of FAR 52.215-20, in a solic-
itation, including solicitations using
FAR part 12 procedures for the acquisi-
tion of commercial items, for a sole

provisions and
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source acquisition from the Canadian
Commercial Corporation that does not
meet the thresholds specified in para-
graph (3)(1)(A)(1), if approval is ob-
tained as required at 225.870-4(c)(2)(ii);
and

(B) Do not use 252.225-7003 in lieu of
FAR 52.215-20 in competitive acquisi-
tions. The contracting officer may use
FAR 52.215-20 with its Alternate IV, as
prescribed at 15.408(1)(3), even if offers
from the Canadian Commercial Cor-
poration are anticipated; and

(ii)(A) Use the clause at 252.215-7004,
Requirement for Data Other Than Cer-
tified Cost or Pricing Data—Modifica-
tions—Canadian Commercial Corpora-
tion—

(I) In a solicitation, including solici-
tations using FAR part 12 procedures
for the acquisition of commercial
items, for a sole source acquisition,
from the Canadian Commercial Cor-
poration and resultant contract that
is—

(i) Cost-reimbursement, if the con-
tract value 1is expected to exceed
$700,000; or

(i1) Fixed-price, if the contract value
is expected to exceed $500 million;

(2) In a solicitation, including solici-
tations using FAR part 12 procedures
for the acquisition of commercial
items, for a sole source acquisition
from the Canadian Commercial Cor-
poration and resultant contract that
does not meet the thresholds specified
in paragraph (3)(ii)(A) (1), if approval is
obtained as required at 225.870-
4(c)(2)(ii); or

(3)(@) In a solicitation, including so-
licitations using FAR part 12 proce-
dures for the acquisition of commercial
items, for a competitive acquisition
that includes FAR 52.215-21, Require-
ment for Data Other Than Certified
Cost or Pricing Data—Modifications, or
that meets the thresholds specified in
paragraph (3)(ii)(A) (1).

(i1) The contracting officer shall then
select the appropriate clause to include
in the contract (562.215-21 only if award
is not to the Canadian Commercial
Corporation; or 252.215-7004 if award is
to the Canadian Commercial Corpora-
tion and necessary approval is obtained
in accordance with 225.870-4(c)(2)(ii));
and

215.470

(B) The contracting officer may
specify a higher threshold in paragraph
(b) of the clause 252.215-7004.

(4)(1) Use the provision at 252.215-7008,
Only One Offer, in competitive solicita-
tions, including solicitations using
FAR part 12 procedures for the acquisi-
tion of commercial items, unless an ex-
ception at 215.371-4(a) applies.

(ii) In solicitations that include
252.215-7008, Only One Offer, also in-
clude the provision at FAR 52.215-20,
Requirements for Certified Cost or
Pricing Data and Data Other Than Cer-
tified Cost or Pricing Data, with any
appropriate alternate as prescribed at
FAR 15.408-1, if the contracting officer
is requesting submission of data other
than certified cost or pricing data with
the offer.

(5) When the solicitation requires the
submission of certified cost or pricing
data, the contracting officer should in-
clude 252.215-7009, Proposal Adequacy
CheckKklist, in the solicitation to facili-
tate submission of a thorough, accu-
rate, and complete proposal.

[63 FR 55040, Oct. 14, 1998, as amended at 72
FR 20760, Apr. 26, 2007; 73 FR 27472, May 13,
2008; 75 FR 48279, Aug. 10, 2010; 77 FR 39139,
June 29, 2012; 77 FR 43472, July 24, 2012; 77 FR
76940, Dec. 31, 2012; 78 FR 13543, Feb. 28, 2013;
78 FR 18872, Mar. 28, 2013; 78 FR 37986, June
25, 2013; 78 FR 65216, Oct. 31, 2013; 81 FR 28730,
May 10, 2016; 81 FR 36473, June 7, 2016]

215.470 Estimated data prices.

(a) DoD requires estimates of the
prices of data in order to evaluate the
cost to the Government of data items
in terms of their management, product,
or engineering value.

(b) When data are required to be de-
livered under a contract, include DD
Form 1423, Contract Data Require-
ments List, in the solicitation. See PGI
215.470(b) for guidance on the use of DD
Form 1423.

(c) The contracting officer shall en-
sure that the contract does not include
a requirement for data that the con-
tractor has delivered or is obligated to
deliver to the government under an-
other contract or subcontract, and that
the successful offeror identifies any
such data required by the solicitation.
However, where duplicate data are de-
sired, the contract price shall include
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the costs of duplication, but not of
preparation, of such data.

[63 FR 55040, Oct. 14, 1998, as amended at 71
FR 69495, Dec. 1, 2006]

Subpart 215.5—Preaward, Award,
and Postaward Notifications,
Protests, and Mistakes

SOURCE: 78 FR 69270, Nov. 18, 2013, unless
otherwise noted.

215.503 Notifications to unsuccessful
offerors.

If the Government exercises the au-
thority provided in 239.7305(d), the noti-
fications to unsuccessful offerors, ei-
ther preaward or postaward, shall not
reveal any information that is deter-
mined to be withheld from disclosure
in accordance with section 806 of the
National Defense Authorization Act for
Fiscal Year 2011, as amended by section
806 of the National Defense Authoriza-
tion Act for Fiscal Year 2013 (see sub-
part 239.73).

215.506 Postaward
offerors.

(e) If the Government exercises the
authority provided in 239.7305(d), the
debriefing shall not reveal any infor-
mation that is determined to be with-
held from disclosure in accordance
with section 806 of the National De-
fense Authorization Act for Fiscal Year
2011, as amended by section 806 of the
National Defense Authorization Act for
Fiscal Year 2013 (see subpart 239.73).

PART 216—TYPES OF CONTRACTS
Subpart 216.1—Selecting Contract Types

debriefing of

Sec.

216.102 Policies.

216.104 Factors in selecting contract type.
216.104-70 Research and development.

Subpart 216.2—Fixed-Price Contracts

216.203 Fixed-price contracts with economic
price adjustment.

216.203-4 Contract clauses.

216.203-4-70 Additional
clauses.

provisions and

Subpart 216.3—Cost-Reimbursement
Contracts

216.301-3 Limitations.
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216.306 Cost-plus-fixed-fee contracts.
216.307 Contract clauses.

Subpart 216.4—Incentive Contracts

216.401 General.

216.401-71 Objective criteria.

216.402 Application of predetermined, for-
mula-type incentives.

216.402-2 Technical performance incentives.

216.403 Fixed-price incentive contracts.

216.403-1 Fixed-price incentive (firm target)
contracts.

216.403-2 Fixed-price
targets) contracts.

216.405 Cost-reimbursement
tracts.

216.405-1 Cost-plus-incentive-fee contracts.

216.405-2 Cost-plus-award-fee contracts.

216.405-2-70 Award fee reduction or denial
for jeopardizing the health or safety of
Government personnel.

216.405-2-71 Award fee reduction or denial
for failure to comply with requirements
relating to performance of private secu-
rity functions.

216.406 Contract clauses.

216.470 Other applications of award fees.

incentive (successive

incentive con-

Subpart 216.5—Indefinite-Delivery
Contracts

216.501-2-70 General.

216.504 Indefinite-quantity contracts.

216.505 Ordering.

216.505-70 Orders under multiple award con-
tracts.

216.506 Solicitation provisions and contract
clauses.

Subpart 216.6—Time-and-Materials, Labor-
Hour, and Letter Contracts

216.601 Time-and-materials contracts.
216.603 Letter contracts.

216.603-2 Application.

216.603-3 Limitations.

216.603-4 Contract clauses.

Subpart 216.7—Agreements

216.703 Basic ordering agreements.

AUTHORITY: 41 U.S.C. 1303 and 48 CFR chap-
ter 1.

SOURCE: 56 FR 36340, July 31, 1991, unless
otherwise noted.

Subpart 216.1—Selecting Contract
Types

216.102

In accordance with section 811 of the
National Defense Authorization Act for
Fiscal Year 2013 (Pub. L. 112-239), use of
any cost-reimbursement line item for

Policies.
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the acquisition of production of major
defense acquisition programs is prohib-
ited unless the exception at
234.004(2)(ii) applies.

[79 FR 4632, Jan. 29, 2014]

216.104 Factors in selecting contract
type.

Contracting officers shall follow the
principles and procedures in Director,
Defense Procurement and Acquisition
Policy memorandum dated April 1,
2016, entitled ‘‘Guidance on Using In-
centive and Other Contract Types,”
when selecting and negotiating the
most appropriate contract type for a
given procurement. See PGI 216.104.

[81 FR 28730, May 10, 2016]

216.104-70 Research and development.

Follow the procedures at PGI 216.104—
70 for selecting the appropriate re-
search and development contract type.

[71 FR 39007, July 11, 2006]

Subpart 216.2—Fixed-Price
Contracts

216.203 Fixed-price contracts
economic price adjustment.

with

216.203-4 Contract clauses.

(1) Generally, use the clauses at FAR
52.216-2, Economic Price Adjustment—
Standard Supplies, FAR 52.216-3, Eco-
nomic Price Adjustment—
Semistandard Supplies, and FAR
52.216-4, Economic Price Adjustment—
Labor and Material, only when—

(i) The total contract price exceeds
the simplified acquisition threshold;
and

(ii) Delivery or performance will not
be completed within 6 months after
contract award.

(2) Follow the procedures at PGI
216.203-4 when using an economic price
adjustment clause based on cost in-
dexes of labor or material.

[71 FR 39007, July 11, 2006]

216.203-4-70 Additional
and clauses.

(a) Price adjustment for basic steel, alu-
minum, brass, bronze, or copper mill prod-
ucts. (1)(1) The price adjustment clause
at 252.216-7000, Economic Price Adjust-

provisions

216.203-4-70

ment—Basic Steel, Aluminum, Brass,
Bronze, or Copper Mill Products, may
be used in fixed-price supply solicita-
tions and contracts for basic steel, alu-
minum, brass, bronze, or copper mill
products, such as sheets, plates, and
bars, when an established catalog or
market price exists for the particular
product being acquired.

(ii) The 10 percent figure in para-
graph (d)(1) of the clause shall not be
exceeded unless approval is obtained at
a level above the contracting officer.

(2) Use the price adjustment provi-
sion at 252.216-7007, Economic Price Ad-
justment—Basic  Steel, Aluminum,
Brass, Bronze, or Copper Mill Prod-
ucts—Representation, in solicitations
that include the clause at 252.216-7000,
Economic Price Adjustment—Basic
Steel, Aluminum, Brass, Bronze, or
Copper Mill Products.

(b) Price adjustment for mnonstandard
steel items. (1) The price adjustment
clause at 252.216-7001, Economic Price
Adjustment—Nonstandard Steel Items,
may be used in fixed-price supply con-
tracts when—

(i) The contractor is a steel producer
and actually manufacture the standard
steel mill item referred to in the ‘‘base
steel index’’ definition of the clause;
and

(ii) The items being acquired are non-
standard steel items made wholly or in
part of standard steel mill items.

(2) When this clause is included in in-
vitations for bids, omit Note 6 of the
clause and all references to Note 6.

(3) Solicitations shall instruct
offerors to complete all blanks in ac-
cordance with the applicable notes.

(4) When the clause is to provide for
adjustment on a basis other than ‘‘es-
tablished price” (see Note 6 of the
clause), that price must be verified.

(5) The ten percent figure in para-
graph (e)(4) of the clause shall not be
exceeded unless approval is obtained at
a level above the contracting officer.

(c) Price adjustment for wage rates or
material prices controlled by a foreign
government. (1)(i) The price adjustment
clause at 252.216-7003, Economic Price
Adjustment—Wage Rates or Material
Prices Controlled by a Foreign Govern-
ment, may be used in fixed-price sup-
ply and service solicitations and con-
tracts when—
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(A) The contract is to be performed
wholly or in part in a foreign country;
and

(B) A foreign government controls
wage rates or material prices and may,
during contract performance, impose a
mandatory change in wages or prices of
material.

(ii) Verify the base wage rates and
material prices prior to contract award
and prior to making any adjustment in
the contract price.

(2) Use the provision at 252.216-7008,
Economic Price Adjustment-Wage
Rates or Material Prices Controlled by
a Foreign Government—Representa-
tion, in solicitations that include the
clause at 252.216-7003, Economic Price
Adjustment-Wage Rates or Material
Prices Controlled by a Foreign Govern-
ment. If the solicitation includes the
provision at FAR 52.204-7, do not sepa-
rately list the provision 252.216-7008 in
the solicitation.

[66 FR 36340, July 31, 1991, as amended at 62
FR 34122, June 24, 1997; 62 FR 40472, July 29,
1997; 77 FR 19129, Mar. 30, 2012; 78 FR 37986,
June 25, 2013, 78 FR 40043, July 3, 2013]

Subpart 216.3—Cost-
Reimbursement Contracts

216.301-3 Limitations.

For contracts in connection with a
military construction project or a mili-
tary family housing project, con-
tracting officers shall not use cost-
plus-fixed-fee, cost-plus-award-fee, or
cost-plus-incentive-fee contract types
(10 U.S.C. 2306(c)). This applies not-
withstanding a declaration of war or
the declaration by the President of a
national emergency under section 201
of the National Emergencies Act (50
U.S.C. 1621) that includes the use of the
Armed Forces.

[81 FR 65564, Sept. 23, 2016]

216.306 Cost-plus-fixed-fee contracts.

(c) Limitations. For contracts in con-
nection with a military construction
project or military family housing
project, see the prohibition at 216.301-3.

(i) Except as provided in paragraph
(c)(ii) of this section, annual military
construction appropriations acts pro-
hibit the use of cost-plus-fixed-fee con-
tracts that—

48 CFR Ch. 2 (10-1-16 Edition)

(A) Are funded by a military con-
struction appropriations act;

(B) Are estimated to exceed $25,000;
and

(C) Will be performed within the
United States, except Alaska.

(ii) The prohibition in paragraph
(c)(i) of this section does not apply to
contracts specifically approved in writ-
ing, setting forth the reasons therefor,
in accordance with the following:

(A) The Secretaries of the military
departments are authorized to approve
such contracts that are for environ-
mental work only, provided the envi-
ronmental work is not classified as
construction, as defined by 10 U.S.C.
2801.

(B) The Secretary of Defense or des-
ignee must approve such contracts that
are not for environmental work only or
are for environmental work classified
as construction.

[62 FR 1058, Jan. 8, 1997, 62 FR 1817, Jan. 13,
1997; 62 FR 49305, Sept. 19, 1997; 71 FR 39007,
July 11, 2006; 81 FR 65564, Sept. 23, 2016]

216.307 Contract clauses.

(a) As required by section 827 of the
National Defense Authorization Act for
Fiscal Year 2013 (Pub. L. 112-239), use
the clause at 252.216-7009, Allowability
of Costs Incurred in Connection With a
Whistleblower Proceeding—

(1) In task orders entered pursuant to
contracts awarded before September 30,
2013, that include the clause at FAR
52.216-7, Allowable Cost and Payment;
and

(2) In contracts awarded before Sep-
tember 30, 2013, that—

(i) Include the clause at FAR 52.216-7,
Allowable Cost and Payment; and

(ii) Are modified to include the
clause at DFARS 252.203-7002, Require-
ment to Inform Employees of Whistle-
blower Rights, dated September 2013 or
later.

[78 FR 59861, Sept. 30, 2013]

Subpart 216.4—Incentive
Contracts

216.401 General.

(c) See PGI 216.401(c) for information
on the Defense Acquisition University
Award and Incentive Fees Community
of Practice.
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(e) Award-fee plans required in FAR
16.401(e) shall be incorporated into all
award-fee type contracts. Follow the
procedures at PGI 216.401(e) when plan-
ning to award an award-fee contract.

[75 FR 78619, Dec. 16, 2010, as amended at 76
FR 8305, Feb. 14, 2011]

216.401-71 Objective criteria.

(1) Contracting officers shall use ob-
jective criteria to the maximum extent
possible to measure contract perform-
ance. Objective criteria are associated
with cost-plus-incentive-fee and fixed-
price-incentive contracts.

(2) When objective criteria exist but
the contracting officer determines that
it is in the best interest of the Govern-
ment also to incentivize subjective ele-
ments of performance, the most appro-
priate contract type is a multiple-in-
centive contract containing both objec-
tive incentives and subjective award-
fee criteria (i.e., cost-plus-incentive-
fee/award-fee or fixed-price-incentive/
award-fee).

(3) See PGI 216.401(e) for guidance on
the use of award-fee contracts.

[76 FR 8305, Feb. 14, 2011]

216.402 Application of predetermined,
formula-type incentives.

216.402-2 Technical performance in-
centives.

See PGI 216.402-2 for guidance on es-
tablishing performance incentives.

[71 FR 39007, July 11, 2006]

216.403 Fixed-price
tracts.

incentive con-

216.403-1 Fixed-price incentive (firm
target) contracts.

(b) Application.

(1) The contracting officer shall give
particular consideration to the use of
fixed-price incentive (firm target) con-
tracts, especially for acquisitions mov-
ing from development to production.

(2) The contracting officer shall pay
particular attention to share lines and
ceiling prices for fixed-price incentive
(firm target) contracts, with a 120 per-
cent ceiling and a 50/50 share ratio as
the point of departure for establishing
the incentive arrangement.

216.405-2

(3) See PGI 216.403-1 for guidance on
the use of fixed-price incentive (firm
target) contracts.

[76 FR 57679, Sept. 16, 2011]
216.403-2 Fixed-price incentive (suc-
cessive targets) contracts.

See PGI 216.403-2 for guidance on the
use of fixed-price incentive (successive
targets) contracts.

[71 FR 39007, July 11, 2006]

216.405 Cost-reimbursement incentive
contracts.

216.405-1 Cost-plus-incentive-fee con-
tracts.

See PGI 216.405-1 for guidance on the

use of cost-plus-incentive-fee con-
tracts.

[71 FR 39007, July 11, 2006]

216.405-2 Cost-plus-award-fee con-

tracts.

(1) Award-fee pool. The award-fee pool
is the total available award fee for each
evaluation period for the life of the
contract. The contracting officer shall
perform an analysis of appropriate fee
distribution to ensure at least 40 per-
cent of the award fee is available for
the final evaluation so that the award
fee is appropriately distributed over all
evaluation periods to incentivize the
contractor throughout performance of
the contract. The percentage of award
fee available for the final evaluation
may be set below 40 percent if the con-
tracting officer determines that a
lower percentage is appropriate, and
this determination is approved by the
head of the contracting activity (HCA).
The HCA may not delegate this ap-
proval authority.

(2) Award-fee evaluation and payments.
Award-fee payments other than pay-
ments resulting from the evaluation at
the end of an award-fee period are pro-
hibited. (This prohibition does not
apply to base-fee payments.) The fee-
determining official’s rating for award-
fee evaluations will be provided to the
contractor within 45 calendar days of
the end of the period being evaluated.
The final award-fee payment will be
consistent with the fee-determining of-
ficial’s final evaluation of the contrac-
tor’s overall performance against the
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cost, schedule, and performance out-
comes specified in the award-fee plan.

(3) Limitations.

(i) The cost-plus-award-fee contract
shall not be used—

(A) To avoid—

(I) Establishing cost-plus-fixed-fee
contracts when the criteria for cost-
plus-fixed-fee contracts apply; or

(2) Developing objective targets so a
cost-plus-incentive-fee contract can be
used; or

(B) For either engineering develop-
ment or operational system develop-
ment acquisitions that have specifica-
tions suitable for simultaneous re-
search and development and produc-
tion, except a cost-plus-award-fee con-
tract may be used for individual engi-
neering development or operational
system development acquisitions ancil-
lary to the development of a major
weapon system or equipment, where—

(1) It is more advantageous; and

(2) The purpose of the acquisition is
clearly to determine or solve specific
problems associated with the major
weapon system or equipment.

(ii) Do not apply the weighted guide-
lines method to cost-plus-award-fee
contracts for either the base (fixed) fee
or the award fee.

(iii) The base fee shall not exceed
three percent of the estimated cost of
the contract exclusive of the fee.

(4) See PGI 216.405-2 for guidance on
the use of cost-plus-award-fee con-
tracts.

[76 FR 8305, Feb. 14, 2011]

216.405-2-70 Award fee reduction or
denial for jeopardizing the health
or safety of Government personnel.

(a) Definitions.

Covered incident and serious bodily in-
jury, as used in this section, are defined
in the clause at 252.216-7004, Award Fee
Reduction or Denial for Jeopardizing
the Health or Safety of Government
Personnel.

(b) The contracting officer shall in-
clude in the evaluation criteria of any
award-fee plan, a review of contractor
and subcontractor actions that jeop-
ardized the health or safety of Govern-
ment personnel, through gross neg-
ligence or reckless disregard for the
safety of such personnel, as determined
through—

48 CFR Ch. 2 (10-1-16 Edition)

(1) Conviction in a criminal pro-
ceeding, or finding of fault and liabil-
ity in a civil or administrative pro-
ceeding (in accordance with section 823
of the National Defense Authorization
Act for Fiscal Year 2010 (Pub. L. 111-
84)); or

(2) If a contractor or a subcontractor
at any tier is not subject to the juris-
diction of the U.S. courts, a final deter-
mination of contractor or subcon-
tractor fault resulting from a DoD in-
vestigation (in accordance with section
834 of the National Defense Authoriza-
tion Act for Fiscal Year 2011 (Pub. L.
111-383)).

(¢c) In evaluating the contractor’s
performance under a contract that in-
cludes the clause at 252.216-7004, Award
Fee Reduction or Denial for Jeopard-
izing the Health or Safety of Govern-
ment Personnel, the contracting offi-
cer shall consider reducing or denying
award fees for a period if contractor or
subcontractor actions cause serious
bodily injury or death of civilian or
military Government personnel during
such period. The contracting officer’s
evaluation also shall consider recov-
ering all or part of award fees pre-
viously paid for such period.

[75 FR 69361, Nov. 12, 2010. Redesignated at 76
FR 52135, Aug. 19, 2011]

216.405-2-71 Award fee reduction or
denial for failure to comply with re-
quirements relating to performance
of private security functions.

(a) In accordance with section 862 of
the National Defense Authorization
Act for Fiscal Year 2008, as amended,
the contracting officer shall include in
any award-fee plan a requirement to
review contractor compliance with, or
violation of, applicable requirements of
the contract with regard to the per-
formance of private security functions
in an area of contingency operations,
complex contingency operations, or
other military operations or exercises
that are designated by the combatant
commander (see 225.370).

(b) In evaluating the contractor’s
performance under a contract that in-
cludes the clause at 252.225-7039, De-
fense Contractors Performing Private
Security Functions Outside the United
States, the contracting officer shall
consider reducing or denying award
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fees for a period if the contractor fails
to comply with the requirements of the
clause during such period. The con-
tracting officer’s evaluation also shall
consider recovering all or part of award
fees previously paid for such period.

[76 FR 52135, Aug. 19, 2011, as amended at 78
FR 73450, Dec. 6, 2013; 81 FR 42560, June 30,
2016]

216.406 Contract clauses.

(e)(1) Use the clause at 252.216-7004,
Award Fee Reduction or Denial for
Jeopardizing the Health or Safety of
Government Personnel, in all solicita-
tions and contracts containing award-
fee provisions.

(2) Use the clause at 252.216-7005,
Award Fee, in solicitations and con-
tracts when an award-fee contract is
contemplated.

[76 FR 8305, Feb. 14, 2011]

216,470 Other applications of award
fees.

See PGI 216.470 for guidance on other
applications of award fees.

[71 FR 39008, July 11, 2006]

Subpart 216.5—Indefinite-Delivery
Contracts

216.501-2-70 General.

(a)(i) For items with a shelf-life of
less than 6 months, consider the use of
indefinite-delivery type contracts with
orders to be placed either—

(A) Directly by the users; or

(B) By central purchasing offices
with deliveries direct to users.

(ii) Whenever an indefinite-delivery
contract is issued, the issuing office
must furnish all ordering offices suffi-
cient information for the ordering of-
fice to complete its contract reporting
responsibilities under 204.670-2. This
data must be furnished to the ordering
activity in sufficient time for the ac-
tivity to prepare its report for the ac-
tion within 3 working days of the
order.

(b) See 217.204(e)(i) for limitations on
the period for task order or delivery

216.505-70

order contracts awarded by DoD pursu-
ant to 10 U.S.C. 2304a.

[66 FR 36340, July 31, 1991, as amended at 57
FR 42630, Sept. 15, 1992; 63 FR 11529, Mar. 9,
1998. Redesignated and amended at 78 FR
38235, June 26, 2013]

216.504 Indefinite-quantity contracts.

(c)(LH)Ai1)(D) Limitation on single-award
contracts. (i) The authority to make the
determination authorized in FAR
16.504(c)(1)(ii)(D)(1) shall not be dele-
gated below the level of the senior pro-
curement executive.

(i) A copy of each determination
made in accordance with FAR
16.504(c)(1)(ii)(D) shall be submitted to
the Director, Defense Procurement and

Acquisition Policy, via the
OUSD(AT&L)DPAP/CPIC email address
at osd.pentagon.ousd-

atl.mbx.cpic@mail.mil.

[77 FR 23631, Apr. 20, 2012, as amended at 80
FR 56930, Sept. 21, 2015]

216.505 Ordering.

(1) Departments and agencies shall
comply with the review, approval, and
reporting requirements established in
accordance with subpart 217.7 when
placing orders under non-DoD con-
tracts in amounts exceeding the sim-
plified acquisition threshold.

(2) Orders placed under indefinite-de-
livery contracts may be issued on DD
Form 1155, Order for Supplies or Serv-
ices.

(b)(2) Exceptions to the fair opportunity
process. For an order exceeding the sim-
plified acquisition threshold, that is a
follow-on to an order previously issued
for the same supply or service based on
a justification for an exception to fair
opportunity citing the authority at
FAR 16.505(b)(2)(1)(B) or (C), follow the
procedures at PGI 216.505(b)(2).

[63 FR 115629, Mar. 9, 1998, as amended at 70
FR 29642, May 24, 2005; 71 FR 14103, Mar. 21,
2006; 80 FR 21657, Apr. 20, 2015; 80 FR 67255,
Oct. 30, 2015]
216.505-70 Orders under
award contracts.

multiple

If only one offer is received in re-
sponse to an order exceeding the sim-
plified acquisition threshold that is
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216.506

placed on a competitive basis, the con-
tracting officer shall follow the proce-
dures at 215.371.

[78 FR 38235, June 26, 2013]

216.506 Solicitation provisions and

contract clauses.

(a) Insert the clause at 252.216-7006,
Ordering, in lieu of the clause at FAR
52.216-18, Ordering, in solicitations and
contracts when a definite-quantity
contract, a requirements contract, or
an indefinite-quantity contract is con-
templated.

(d) Use the basic or the alternate of
the clause at 252.216-7010, Require-
ments, in lieu of the clause at FAR
52.216-21, Requirements, in solicita-
tions and contracts when a require-
ments contract for the preparation of
personal property for shipment or stor-
age, or for the performance of intra-
city or intra-area movement, is con-
templated.

(1) Use the basic clause if the acquisi-
tion does not involve a partial small
business set-aside.

(2) Use the alternate I clause if the
acquisition involves a partial small
business set-aside.

(S-70) Use the provisions at 252.215—
7007, Notice of Intent to Resolicit, and
252.215-7008, Only One Offer, as pre-
scribed at 215.408(3) and (4), respec-
tively.

[63 FR 11529, Mar. 9, 1998, as amended at 76
FR 25568, May 5, 2011; 77 FR 23631, Apr. 20,
2012; 77 FR 39139, June 29, 2012; 79 FR 22037,
Apr. 21, 2014]

Subpart  216.6—Time-And-Mate-
rials, Labor-Hour, and Letter
Contracts

216.601 Time-and-materials contracts.

(d) Limitations. (i)(A) Approval of de-
termination and findings for time-and-ma-
terials or labor-hour contracts.

(1) Base period plus any option periods
is three years or less.

(i) For contracts (including indefi-
nite-delivery contracts) and orders in
which the portion of the requirement
performed on a time-and-materials or
labor-hour basis exceeds $1 million, the
approval authority for the determina-
tion and findings shall be the senior
contracting official within the con-

48 CFR Ch. 2 (10-1-16 Edition)

tracting activity. This authority may
not be delegated.

(ii) For contracts (including indefi-
nite-delivery contracts) and orders in
which the portion of the requirement
performed on a time-and-materials or
labor-hour basis is less than or equal to
$1 million, the determination and find-
ings shall be approved one level above
the contracting officer.

(2) Base period plus any option periods
exceeds three years. The authority of the
head of the contracting activity to ap-
prove the determination and findings
may not be delegated.

(3) Ezxception. The approval require-
ments in paragraphs (d)(i)(A)(1) and (2)
of this section do not apply to con-
tracts that—

(1) Support contingency or peace-
keeping operations; or

(i1) Provide humanitarian assistance,
disaster relief, or recovery from con-
ventional, nuclear, biological, chem-
ical, or radiological attack.

(B) Content of determination and find-
ings. The determination and findings
shall contain sufficient facts and ra-
tionale to justify that no other con-
tract type is suitable. At a minimum,
the determination and findings shall—

(I) Include a description of the mar-
ket research conducted;

(2) Establish that it is not possible at
the time of placing the contract or
order to accurately estimate the extent
or duration of the work or to antici-
pate costs with any reasonable degree
of certainty;

(3) Address why a cost-plus-fixed-fee
term or other cost-reimbursement, in-
centive, or fixed-price contract or
order is not appropriate; for contracts
(including indefinite-delivery con-
tracts) and orders for noncommercial
items awarded to contractors with ade-
quate accounting systems, a cost-plus-
fixed-fee term contract type shall be
preferred over a time-and-materials or
labor-hour contract type;

(4) Establish that the requirement
has been structured to minimize the
use of time-and-materials and labor-
hour requirements (e.g., limiting the
value or length of the time-and-mate-
rials or labor-hour portion of the con-
tract or order; establishing fixed prices
for portions of the requirement); and
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(5) Describe the actions planned to
minimize the use of time-and-materials
and labor-hour contracts on future ac-
quisitions for the same requirements.

(C) Indefinite-delivery contracts. For
indefinite-delivery contracts, the con-
tracting officer shall structure con-
tracts that authorize time-and-mate-
rials orders or labor-hour orders to also
authorize orders on a cost-reimburse-
ment, incentive, or fixed-price basis, to
the maximum extent practicable.

(e) Solicitation provisions. Use the pro-
vision at FAR 52.216-29, Time-and-Ma-
terials/Labor-Hour Proposal Require-
ments—Non-Commercial Item Acquisi-
tion with Adequate Price Competition,
with 252.216-7002, Alternate A, in solici-
tations contemplating the use of a
time-and-materials or labor-hour con-
tract type for non-commercial items if
the price is expected to be based on
adequate competition.

[71 FR 74471, Dec. 12, 2006, as amended at 73
FR 70912, Nov. 24, 2008; 80 FR 29980, May 26,
2015]

216.603 Letter contracts.

216.603-2 Application.

(¢)3) In accordance with 10 U.S.C.
2326, establish definitization schedules
for letter contracts following the re-
quirements at 217.7404-3(a) instead of
the requirements at FAR 16.603-2(c)(3).

[75 FR 32642, June 8, 2010]

216.603-3 Limitations.

See subpart 217.74 for additional limi-
tations on the use of letter contracts.

216.603-4 Contract clauses.

(b)(2) See 217.7405(a) for additional
guidance regarding use of the clause at
FAR 52.216-24, Limitation of Govern-
ment Liability.

(3) Use the clause at 252.217-7027, Con-
tract Definitization, in accordance
with its prescription at 217.7406(b), in-
stead of the clause at FAR 52.216-25,
Contract Definitization.

[61 FR 7743, Feb. 29, 1996, as amended at 71
FR 58537, Oct. 4, 2006; 72 FR 69159, Dec. 7, 2007;
76 FR 76319, Dec. 7, 2011]
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Subpart 216.7—Agreements

216.703 Basic ordering agreements.

(c) Limitations. The period during
which orders may be placed against a
basic ordering agreement may not ex-
ceed b years.

(d) Orders. Follow the procedures at
PGI 216.703(d) for issuing orders under
basic ordering agreements.

[71 FR 39008, July 11, 2006]

PART 217—SPECIAL CONTRACTING
METHODS

Subpart 217.1—Multiyear Contracting

Sec.

217.103
217.170
217.171

Definitions.

General.

Multiyear contracts for services.

217.172 Multiyear contracts for supplies.

217.173 Multiyear contracts for military
family housing.

217.174 Multiyear contracts for electricity
from renewable energy sources.

Subpart 217.2—Options

Use of options.
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clauses.
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217.202
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217.103
Subpart 217.71—Master Agreement for
Repair and Alteration of Vessels

217.7100
217.7101

Scope of subpart.

Definitions.

217.7102 General.

217.7103 Master agreements and job orders.
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AUTHORITY: 41 U.S.C. 1303 and 48 CFR chap-
ter 1.

SOURCE: 56 FR 36345, July 31, 1991, unless
otherwise noted.

Subpart 217.1—Mulityear
Contracting

SOURCE: 63 FR 11529, Mar. 9, 1998, unless
otherwise noted.

217.103 Definitions.

As used in this subpart—

Advance procurement means an excep-
tion to the full funding policy that al-
lows acquisition of long lead time
items (advance long lead acquisition)
or economic order quantities (EOQ) of
items (advance EOQ acquisition) in a
fiscal year in advance of that in which
the related end item is to be acquired.
Advance procurements may include
materials, parts, components, and ef-
fort that must be funded in advance to
maintain a planned production sched-
ule.

Congressional
means—

(1) The Committee on Armed Serv-
ices of the Senate;

(2) The Committee on Appropriations
of the Senate;

(3) The Subcommittee on Defense of
the Committee on Appropriations of
the Senate;

(4) The Committee on Armed Serv-
ices of the House of Representatives;

(5) The Committee on Appropriations
of the House of Representatives; and

(6) The Subcommittee on Defense of
the Committee on Appropriations of
the House of Representatives.

Military installation means a base,
camp, post, station, yard, center, or
other activity under the jurisdiction of
the Secretary of a military department
or, in the case of an activity in a for-
eign country, under the operational
control of the Secretary of a military
department or the Secretary of Defense
(10 U.S.C. 2801(c)(4)).

[68 FR 43332, July 22, 2003, as amended at 79
FR 35700, June 24, 2014; 80 FR 29982, May 26,
2015]

defense committees

118



Defense Acquisition Regulations System, DoD

217.170 General.

(a) Before awarding a multiyear con-
tract, the head of the agency must
compare the cost of that contract to
the cost of an annual procurement ap-
proach, using a present value analysis.
Do not award the multiyear contract
unless the analysis shows that the
multiyear contract will result in the
lower cost (10 U.S.C. 2306b(1)(7); section
8008(a) of Pub. L. 105-56 and similar sec-
tions in subsequent DoD appropriations
acts).

(b) The head of the agency must pro-
vide written notice to the congres-
sional defense committees at least 30
days before termination of any
multiyear contract (section 8010 of Di-
vision C, Title VIII, of the Consolidated
and Further Continuing Appropriations
Act, 2015 (Pub. L. 113-235) and similar
sections in subsequent DoD appropria-
tions acts).

(c) Every multiyear contract must
comply with FAR 17.104(c), unless an
exception is approved through the
budget process in coordination with
the cognizant comptroller.

(d)(1) DoD must provide notification
to the congressional defense commit-
tees at least 30 days before entering
into a multiyear contract for certain
procurements, including those ex-
pected to—

(i) Employ an unfunded contingent 1i-
ability in excess of $20 million (see 10
U.S.C. 2306b(1)(1)(B)(A)(1I), 10 TU.S.C.
2306c(d)(1), and section 8008(a) of Pub.
L. 105-56 and similar sections in subse-
quent DoD appropriations acts);

(ii) Employ economic order quantity
procurement in excess of $20 million in
any one year of the contract (see 10
U.S.C. 2306b(1)(1)(B)(i)(I) and section
8008(a) of Pub. L. 105-56 and similar sec-
tions in subsequent DoD appropriations
acts);

(iii) Involve a contract for advance
procurement leading to a multiyear
contract that employs economic order
quantity procurement in excess of $20
million in any one year (see 10 U.S.C.
2306b(1)(1)(B)(ii) and section 8008(a) of
Pub. L. 105-56 and similar sections in
subsequent DoD appropriations acts);
or

(iv) Include a cancellation ceiling in
excess of $135.5 million (see 10 U.S.C.
2306¢(d)(4) and 10 U.S.C. 2306b(g)(1)).
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(2) A DoD component must submit a
request for authority to enter into a
multiyear contract described in para-
graphs (d)(1)(i) through (iv) of this sec-
tion as part of the component’s budget
submission for the fiscal year in which
the multiyear contract will be initi-
ated. DoD will include the request, for
each candidate it supports, as part of
the President’s budget for that year
and in the Appendix to that budget as
part of proposed legislative language
for the appropriations bill for that year
(section 8008(b) of Pub. L. 105-56).

(3) If the advisability of using a
multiyear contract becomes apparent
too late to satisfy the requirements in
paragraph (d)(2) of this section, the re-
quest for authority to enter into a
multiyear contract must be—

(i) Formally submitted by the Presi-
dent as a budget amendment; or

(ii) Made by the Secretary of De-
fense, in writing, to the congressional
defense committees (see section 8008(b)
of Pub. L. 105-56).

(4) Agencies must establish reporting
procedures to meet the congressional
notification requirements of paragraph
(d)(1) of this section. The head of the
agency must submit a copy of each no-
tice to the Director of Defense Procure-
ment and Acquisition Policy, Office of
the Under Secretary of Defense (Acqui-
sition, Technology, and Logistics)
(OUSD(AT&L)DPAP), and to the Dep-
uty Under Secretary of Defense (Comp-
troller) (Program/Budget) (OUSD(C)(P/
B)).

(5) If the budget for a contract that
contains a cancellation ceiling in ex-
cess of $135.5 million does not include
proposed funding for the costs of con-
tract cancellation up to the cancella-
tion ceiling established in the con-
tract—

(i) The notification required by para-
graph (d)(1) of this section shall in-
clude—

(A) The cancellation ceiling amounts
planned for each program year in the
proposed multiyear contract, together
with the reasons for the amounts
planned;

(B) The extent to which costs of con-
tract cancellation are not included in
the budget for the contract; and
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(C) A financial risk assessment of not
including budgeting for costs of con-
tract cancellation (10 U.S.C. 2306b(g)
and 10 U.S.C. 2306c(d)); and

(ii) The head of the agency shall pro-
vide copies of the notification to the
Office of Management and Budget at
least 14 days before contract award.

[66 FR 63337, Dec. 6, 2001, as amended at 68
FR 7439, Feb. 14, 2003; 70 FR 24324, May 9,
2005; 71 FR 75892, Dec. 19, 2006; 75 FR 9115,
Mar. 1, 2010; 75 FR 54526, Sept. 8, 2010; 75 FR
45073, Aug. 2, 2010; 76 FR 58152, Sept. 20, 2011;
80 FR 29982, May 26, 2015; 80 FR 36904, June
26, 2015; 81 FR 28731, May 10, 2016]

217.171 Multiyear contracts for serv-
ices.

(a) The head of the agency may enter
into a multiyear contract for a period
of not more than 5 years for the fol-
lowing types of services (and items of
supply relating to such services), even
though funds are limited by statute to
obligation only during the fiscal year
for which they were appropriated (10
U.S.C. 2306c(a)) . Covered services are—

(1) Operation, maintenance, and sup-
port of facilities and installations;

(2) Maintenance or modification of
aircraft, ships, vehicles, and other
highly complex military equipment;

(3) Specialized training requiring
high-quality instructor skills (e.g.,
training for pilots and aircrew mem-
bers or foreign language training);

(4) Base services (e.g., ground mainte-
nance, in-plane refueling, bus transpor-
tation, and refuse collection and dis-
posal); and

(5) Environmental remediation serv-
ices for—

(i) An active military installation;

(ii) A military installation being
closed or realigned under a base closure
law as defined in 10 U.S.C. 2667(h)(2); or

(iii) A site formerly used by DoD (10
U.S.C. 2306¢c(b)).

(b) The head of the agency must be
guided by the following principles when
entering into a multiyear contract for
services:

(1) The portion of the cost of any
plant or equipment amortized as a cost
of contract performance should not ex-
ceed the ratio between the period of
contract performance and the antici-
pated useful commercial life of the
plant or equipment. As used in this sec-
tion, ‘“‘useful commercial life’” means

48 CFR Ch. 2 (10-1-16 Edition)

the commercial utility of the facilities
rather than the physical life, with due
consideration given to such factors as
the location, specialized nature, and
obsolescence of the facilities.

(2) Consider the desirability of ob-
taining an option to extend the term of
the contract for a reasonable period
not to exceed 3 years at prices that do
not include charges for plant, equip-
ment, or other nonrecurring costs al-
ready amortized.

(3) Consider the desirability of re-
serving the right to take title, under
the appropriate circumstances, to the
plant or equipment upon payment of
the unamortized portion of the cost (10
U.S.C. 2306¢(c)).

(c) Before entering into a multiyear
contract for services, the head of the
agency must make a written deter-
mination that—

(1) There will be a continuing re-
quirement for the services consistent
with current plans for the proposed
contract period;

(2) Furnishing the services will re-
quire—

(i) A substantial initial investment
in plant or equipment; or

(ii) The incurrence of substantial
contingent liabilities for the assembly,
training, or transportation of a special-
ized work force; and

(3) Using a multiyear contract will
promote the best interests of the
United States by encouraging effective
competition and promoting economies
in operations (10 U.S.C. 2306c(a)).

(d) The head of an agency may not
initiate a multiyear contract for serv-
ices if the value of the multiyear con-
tract exceeds $678.5 million unless a
law specifically provides authority for
the contract (10 U.S.C. 2306c(d)(2))().

[66 FR 63337, Dec. 6, 2001, as amended at 68
FR 43333, July 22, 2003; 70 FR 24324, May 9,
2005; 71 FR 75892, Dec. 19, 2006; 75 FR 45073,
Aug. 2, 2010; 76 FR 58153, Sept. 20, 2011; 76 FR
76319, Dec. 7, 2011; 80 FR 29982, May 26, 2015;
80 FR 36904, June 26, 2015]

217.172 Multiyear contracts for sup-
plies.

(a) This section applies to all
multiyear contracts for supplies, in-
cluding weapon systems and other
multiyear acquisitions specifically au-
thorized by law (10 U.S.C. 2306Db).
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(b) The head of the agency may enter
into a multiyear contract for supplies
if, in addition to the conditions listed
in FAR 17.105-1(b), the use of such a
contract will promote the national se-
curity of the United States (10 U.S.C.
2306b(a)(6)).

(c) Multiyear contracts in amounts
exceeding $678.5 million must be spe-
cifically authorized by law in an act
other than an appropriations act (10
U.S.C. 2306b(i)(1)).

(d) The head of the agency may not
initiate a multiyear procurement con-
tract for any system (or component
thereof) if the value of the multiyear
contract would exceed $678.5 million
unless authority for the contract is
specifically provided in an appropria-
tions act (10 U.S.C. 2306b(1)(3)).

(e) The head of the agency shall not
enter into a multiyear contract un-
less—

(1) The Secretary of Defense has sub-
mitted to Congress a budget request for
full funding of units to be procured
through the contract;

(2) In the case of a contract for pro-
curement of aircraft, the budget re-
quest includes full funding of procure-
ment funds for production beyond ad-
vance procurement activities of air-
craft units to be produced in the fiscal
year covered by the budget;

(3) Cancellation provisions in the
contract do not include consideration
of recurring manufacturing costs of the
contractor associated with the produc-
tion of unfunded units to be delivered
under the contract;

(4) The contract provides that pay-
ments to the contractor under the con-
tract shall not be made in advance of
incurred costs on funded units; and

(5) The contract does not provide for
a price adjustment based on a failure
to award a follow-on contract (section
8010 of Division C, Title VIII, of the
Consolidated and Further Continuing
Appropriations Act, 2015 (Pub. L. 113-
235) and similar sections in subsequent
DoD appropriations acts).

(f)(1) The head of the agency must
not enter into or extend a multiyear
contract that exceeds $678.5 million
(when entered into or extended) until
the Secretary of Defense identifies the
contract and any extension in a report
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submitted to the congressional defense
committees (10 U.S.C. 2306b(1)(5)).

(2) In addition, for contracts equal to
or greater than $678.5 million, the head
of the contracting activity must deter-
mine that the conditions required by
paragraph (h)(2)(i) through (vii) of this
section will be met by such contract, in
accordance with the Secretary’s cer-
tification and determination required
by paragraph (h)(2) of this section .

(g) The head of the agency may enter
into a multiyear contract for—

(1) A weapon system and associated
items, services, and logistics support
for a weapon system (10 U.S.C.
2306b(h)(1)); and

(2) Advance procurement of compo-
nents, parts, and materials necessary
to manufacture a weapon system, in-
cluding advance procurement to
achieve economic lot purchases or
more efficient production rates (see
paragraphs (h)(3) and (4) of this section
regarding economic order quantity pro-
curements) (10 U.S.C. 2306b(h)(2)). Be-
fore initiating an advance procure-
ment, the contracting officer must
verify that it is consistent with DoD
policy (e.g., the full funding policy in
Volume 2A, chapter 1, of DoD 7000.14-R,
Financial Management Regulation).

(h) The head of the agency shall en-
sure that the following conditions are
satisfied before awarding a multiyear
contract for a defense acquisition pro-
gram that has been specifically author-
ized by law to be carried out using
multiyear contract authority:

(1) The multiyear exhibits required
by DoD 7000.14-R, Financial Manage-
ment Regulation, are included in the
agency’s budget estimate submission
and the President’s budget request.

(2) The Secretary of Defense certifies
to Congress in writing, by no later than
30 days before entry into such con-
tracts, that each of the conditions in
paragraphs (h)(2)(i) through (vii) of this
section is satisfied (10 U.S.C. 2306b(i)(3).

(i) The Secretary has determined
that each of the requirements in FAR
17.105-1, paragraphs (b)(1) through (b),
will be met by such contract and has
provided the basis for such determina-
tion to the congressional defense com-
mittees (10 U.S.C. 2306b(i)(3)(A)).

(ii) The Secretary’s determination
under paragraph (h)(2)(i) of this section
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was made after the completion of a
cost analysis performed by the Defense
Cost and Resource Center of the De-
partment of Defense and such analysis
supports the findings (10 TU.S.C.
2306b(1)(3)(B)).

(iii) The system being acquired pur-
suant to such contract has not been de-
termined to have experienced cost
growth in excess of the critical cost
growth threshold pursuant to 10 USC
2433(d) within 5 years prior to the date
the Secretary anticipates such con-
tract (or a contract for advance pro-
curement entered into consistent with
the authorization for such contract)
will be awarded (10 U.S.C.
2306b(1)(3)(C)).

(iv) A sufficient number of end items
of the system being acquired under
such contract have been delivered at or
within the most current estimates of
the program acquisition unit cost or
procurement unit cost for such system
to determine that current estimates of
such unit costs are realistic (10 U.S.C.
2306b(1)(3)(D)).

(v) Sufficient funds will be available
in the fiscal year in which the contract
is to be awarded to perform the con-
tract, and the future-years defense pro-
gram for such fiscal year will include
the funding required to execute the
program without cancellation (10
U.S.C. 2306b(1)(3)(E)).

(vi) The contract is a fixed price type
contract (10 U.S.C. 2306b(i)(3)(F)).

(vii) The proposed multiyear contract
provides for production at not less than
minimum economic rates, given the ex-
isting tooling and facilities (10 U.S.C.
2306b(i)(3)(G)). The head of the agency
shall submit to OUSD(C)(P/B) informa-
tion supporting the agency’s deter-
mination that this requirement has
been met .

(viii) The head of the agency shall
submit information supporting this
certification to OUSD(C)(P/B)& for
transmission to Congress through the
Secretary of Defense.

(A) The head of the agency shall, as
part of this certification, give written
notification to the congressional de-
fense committees of—

(I) The cancellation ceiling amounts
planned for each program year in the
proposed multiyear contract, together
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with the reasons for the amounts
planned;

(2) The extent to which costs of con-
tract cancellation are not included in
the budget for the contract; and

(3) A financial risk assessment of not
including the budgeting for costs of
contract cancellation (10 U.s.C.
2306b(g)); and

(B) The head of the agency shall pro-
vide copies of the notification to the
Office of Management and Budget at
least 14 days before contract award.

(3) The contract is for the procure-
ment of a complete and usable end
item (10 U.S.C. 2306b({1)(5)(A)).

(4) Funds appropriated for any fiscal
year for advance procurement are obli-
gated only for the procurement of
those long-lead items that are nec-
essary in order to meet a planned deliv-
ery schedule for complete major end
items that are programmed under the
contract to be acquired with funds ap-
propriated for a subsequent fiscal year
(including an economic order quantity
of such long-lead items when author-
ized by law (10 U.S.C. 2306b(i)(5)(B)).

(5) The Secretary may make the cer-
tification under paragraph (h)(2) of this
section notwithstanding the fact that
one or more of the conditions of such
certification are not met if the Sec-
retary determines that, due to excep-
tional circumstances, proceeding with
a multiyear contract under this section
is in the best interest of the Depart-
ment of Defense and the Secretary pro-
vides the basis for such determination
with the certification (10 TU.S.C.
2306b(i)(6)).

(6) The Secretary of Defense may not
delegate this authority to make the
certification under paragraph (h)(2) of
this section or the determination under
paragraph (h)(5) of this section to an
official below the level of the Under
Secretary of Defense for Acquisition,
Technology, and Logistics (10 U.S.C.
2306b(1)(7)).

(7T) All other requirements of law are
met and there are no other statutory
restrictions on using a multiyear con-
tract for the specific system or compo-
nent . One such restriction may be the
achievement of specified cost savings.
If the agency finds, after negotiations
with the contractor(s), that the speci-
fied savings cannot be achieved, the
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head of the agency shall assess the sav-
ings that, mnevertheless, could be
achieved by using a multiyear con-
tract. If the savings are substantial,
the head of the agency may request re-
lief from the law’s specific savings re-
quirement (10 U.S.C. 2306b(i)(4)). The
request shall—

(i) Quantify the savings that can be
achieved;

(ii) Explain any other benefits to the
Government of using the multiyear
contract;

(iii) Include details regarding the ne-
gotiated contract terms and condi-
tions; and

(iv) Be submitted to
OUSD(AT&L)DPAP for transmission to
Congress via the Secretary of Defense
and the President.

(i) The Secretary of Defense may in-
struct the head of the agency proposing
a multiyear contract to include in that
contract negotiated priced options for
varying the quantities of end items to
be procured over the life of the con-
tract (10 U.S.C. 2306b(j)).

(j) Any requests for increased funding
or reprogramming for procurement of a
major system under a multiyear con-
tract shall be accompanied by an expla-
nation of how the request for increased
funding affects the determinations
made by the Secretary of Defense
under 217.172(h)(2) (10 U.S.C. 2306b(m)).

[76 FR 58153, Sept. 20, 2011, as amended at 80
FR 29982, May 26, 2015; 80 FR 36904, June 26,
2015; 81 FR 28731, May 10, 2016]

217.173 Multiyear contracts for mili-
tary family housing.

The head of the agency may enter
into multiyear contracts for periods up
to 4 years for supplies and services re-
quired for management, maintenance,
and operation of military family hous-
ing and may pay the costs of such con-
tracts for each year from annual appro-
priations for that year (10 U.S.C. 2829).

[76 FR 58154, Sept. 20, 2011]

217.174 Multiyear contracts for elec-
tricity from renewable energy
sources.

(a) The head of the contracting activ-
ity may enter into a contract for a pe-
riod not to exceed 10 years for the pur-
chase of electricity from sources of re-
newable energy, as that term is defined
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in section 203(b)(2) of the Energy Policy
Act of 2005 (42 U.S.C. 15852(b)(2)).

(b) Limitations. The head of the con-
tracting activity may exercise the au-
thority in paragraph (a) of this section
to enter into a contract for a period in
excess of 5 years only if the head of the
contracting activity determines, on the
basis of a business case analysis (see
PGI 217.174 for a business case analysis
template and guidance) prepared by the
requiring activity, that—

(1) The proposed purchase of elec-
tricity under such contract is cost ef-
fective; and

(2) It would not be possible to pur-
chase electricity from the source in an
economical manner without the use of
a contract for a period in excess of b
years.

(c) Nothing in this section shall be
construed to preclude the DoD from
using other multiyear contracting au-
thority of DoD to purchase renewable
energy.

[75 FR 34943, June 21, 2010. Redesignated and
amended at 76 FR 58154, Sept. 20, 2011]

Subpart 217.2—Options

217.202 Use of options.

(1) See PGI 217.202 for guidance on
the use of options.

(2) See 234.005-1 for limitations on the
use of contract options for the provi-
sion of advanced component develop-
ment, prototype, or initial production
of technology developed under the con-
tract or the delivery of initial or addi-
tional items.

[75 FR 32638, June 8, 2010, as amended at 81
FR 17045, Mar. 25, 2016]

217.204 Contracts.

(e)(1) Notwithstanding FAR 17.204(e),
the ordering period of a task order or
delivery order contract (including a
contract for information technology)
awarded by DoD pursuant to 10 U.S.C.
2304a—

(A) May be for any period up to 5
years;

(B) May be subsequently extended for
one or more successive periods in ac-
cordance with an option provided in
the contract or a modification of the
contract; and
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(C) Shall not exceed 10 years unless
the head of the agency determines in
writing that exceptional circumstances
require a longer ordering period.

(ii) Paragraph (e)(i) of this section
does not apply to the following:

(A) Contracts, including task or de-
livery order contracts, awarded under
other statutory authority.

(B) Advisory and assistance service
task order contracts (authorized by 10
U.S.C. 2304b that are limited by statute
to b years, with the authority to extend
an additional 6 months (see FAR
16.505(c)).

(C) Definite-quantity contracts.

(D) GSA schedule contracts.

(E) Multi-agency contracts awarded
by agencies other than NASA, DoD, or
the Coast Guard.

(iii) Obtain approval from the senior
procurement executive before issuing
an order against a task or delivery
order contract subject to paragraph
(e)(i) of this section, if performance
under the order is expected to extend
more than 1 year beyond the 10-year
limit or extended limit described in
paragraph (e)(i)(C) of this section (see
FAR 37.106 for funding and term of
service contracts).

[70 FR 73152, Dec. 9, 2005, as amended at 79
FR 58696, Sept. 30, 2014]

217.207 Exercise of options.

(c) In addition to the requirements at
FAR 17.207(c), exercise an option only
after determining that the contractor’s
record in the System for Award Man-
agement database is active and the
contractor’s Data Universal Numbering
System (DUNS) number, Commercial
and Government Entity (CAGE) code,
name, and physical address are accu-
rately reflected in the contract docu-
ment. See PGI 217.207 for the require-
ment to perform cost or price analysis
of spare parts prior to exercising any
option for firm-fixed-price contracts
containing spare parts.

[79 FR 67356, Nov. 13, 2014]

217.208 Solicitation
contract clauses.

provisions and

Sealed bid solicitations shall not in-
clude provisions for evaluations of op-
tions unless the contracting officer de-
termines that there is a reasonable

48 CFR Ch. 2 (10-1-16 Edition)

likelihood that the options will be ex-
ercised (10 U.S.C. 2305(a)(5)). This limi-
tation also applies to sealed bid solici-
tations for the contracts excluded by
FAR 17.200.

[63 FR 11529, Mar. 9, 1998, as amended at 71
FR 27642, May 12, 2006]

217.208-70 Additional clauses.

(a) Use the basic or the alternate of
the clause at 252.217-7000, Exercise of
Option to Fulfill Foreign Military
Sales Commitments, in solicitations
and contracts when an option may be
used for foreign military sales require-
ments. Do not use the basic or the al-
ternate of this clause in contracts for
establishment or replenishment of DoD
inventories or stocks, or acquisitions
made under DoD cooperative logistics
support arrangements.

(1) Use the basic clause when the for-
eign military sales country is known at
the time of solicitation or award.

(2) Use the alternate I clause when
the foreign military sale country is not
known at the time of solicitation or
award.

(b) When a surge option is needed in
support of industrial capability produc-
tion planning, use the clause at 252.217-
7001, Surge Option, in solicitations and
contracts.

(1) Insert the percentage of increase
the option represents in paragraph (a)
of the clause to ensure adequate quan-
tities are available to meet item re-
quirements.

(2) Change 30 days in paragraphs
(b)(2) and (d)(1) to longer periods, if ap-
propriate.

(3) Change the 24-month period in
paragraph (c)(3), if appropriate.

[63 FR 115629, Mar. 9, 1998, as amended at 71

FR 27642, May 12, 2006; 79 FR 65593, Nov. 5,
2014]

Subpart 217.5—Interagency
Acquisitions

SOURCE: 63 FR 11530, Mar. 9, 1998, unless
otherwise noted.

217.500 Scope of subpart.

(a) Unless more specific statutory au-
thority exists, the procedures in FAR
subpart 17.5 and this subpart apply to
all purchases, except micro-purchases,
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made for DoD by another agency. This
includes orders under a task or deliv-
ery order contract entered into by the
other agency. (Pub. L. 105-261, Section
814.)

(b) A contracting activity from one
DoD Component may provide acquisi-
tion assistance to deployed DoD units
or personnel from another DoD Compo-
nent. See PGI 217.502-1 for guidance
and procedures.

[64 FR 14400, Mar. 25, 1999, as amended at 76
FR 76319, Dec. 7, 2011; 80 FR 36718, June 26,
2015; 80 FR 74695, Nov. 30, 2015]

217.502 Procedures.

217.502-1 General.

(a) Determination of best procurement
approach—(1) Assisted acquisitions. Fol-
low the procedures at PGI 217.502—
1(a)(1), when a contracting activity
from one DoD Component provides ac-
quisition assistance to deployed DoD
units or personnel from another DoD
Component.

(b) Written agreement on responsibility
for management and administration—(1)
Assisted acquisitions. Follow the proce-
dures at PGI 217.502-1(b)(1), when a con-
tracting activity from a DoD Compo-
nent provides acquisition assistance to
deployed DoD units or personnel from
another DoD Component.

[80 FR 74695, Nov. 30, 2015]

217.503 Ordering procedures.

(a) When the requesting agency is
within DoD, a copy of the executed de-
termination and findings required by
FAR 17.502-2 shall be furnished to the
servicing agency as an attachment to
the order. When a DoD contracting of-
fice is acting as the servicing agency, a
copy of the executed determination and
findings shall be obtained from the re-
questing agency and placed in the con-
tract file for the Economy Act order.

[76 FR 76319, Dec. 7, 2011]
Subpart 217.6—Management and
Operating Contracts

217.600 Scope of subpart.

FAR subpart 17.6 does not apply to
DoD.

217.770

Subpart 217.7—Interagency Ac-
quisitions:  Acquisitions by
Nondefense Agencies on Be-
half of the Departiment of De-
fense

[80 FR 51751, Aug. 26, 2015]

217.700 Scope of subpart.

This subpart—

(a) Implements section 854 of the Na-
tional Defense Authorization Act for
Fiscal Year 2005 (Pub. L. 108-375), sec-
tion 801 of the National Defense Au-
thorization Act for Fiscal Year 2008
(Pub. L. 110-181), and section 806 of the
National Defense Authorization Act for
Fiscal Year 2010 (Pub. L. 111-84); and

(b) Prescribes policy for the acquisi-
tion of supplies and services through
the use of contracts or orders issued by
non-DoD agencies.

217.701 Definitions.

As used in this subpart—

Assisted acquisition means the type of
interagency contracting through which
acquisition officials of a non-DoD agen-
cy award a contract or a task or deliv-
ery order for the acquisition of supplies
or services on behalf of DoD.

Direct acquisition means the type of
interagency contracting through which
DoD orders a supply or service from a
Governmentwide acquisition contract
maintained by a non-DoD agency.

Governmentwide acquisition contract
means a task or delivery order con-
tract that—

(1) Is entered into by a non-defense
agency; and

(2) May be used as the contract under
which property or services are procured
for one or more other departments or
agencies of the Federal Government.

217.770 Procedures.

Departments and agencies shall es-
tablish and maintain procedures for re-
viewing and approving orders placed
for supplies and services under non-
DoD contracts, whether through direct
acquisition or assisted acquisition,
when the amount of the order exceeds
the simplified acquisition threshold.
These procedures shall include—

(a) Evaluating whether using a non-
DoD contract for the acquisition is in

125



217.7000

the best interest of DoD. Factors to be
considered include—

(1) Satisfying customer
ments;

(2) Schedule;

(3) Cost effectiveness (taking into ac-
count discounts and fees). In order to
ensure awareness of the total cost of
fees associated with use of a non-DoD
contract, follow the procedures at PGI
217.770(a)(3); and

(4) Contract administration (includ-
ing oversight);

(b) Determining that the tasks to be
accomplished or supplies to be provided
are within the scope of the contract to
be used;

(c) Reviewing funding to ensure that
it is used in accordance with appropria-
tion limitations; and

(d) Collecting and reporting data on
the use of assisted acquisition for anal-
ysis. Follow the reporting require-
ments in subpart 204.6.

[80 FR 51751, Aug. 26, 2015, as amended at 80
FR 56930, Sept. 21, 2015]

require-

Subpart 217.70—Exchange of
Personal Property

217.7000 Scope of subpart.

This subpart prescribes policy and
procedures for exchange of nonexcess
personal property concurrent with an
acquisition. 40 U.S.C. 503 permits ex-
change of personal property and appli-
cation of the exchange allowance to
the acquisition of similar property.
This subpart does not authorize the
sale of nonexcess personal property.

[63 FR 11529, Mar. 9, 1998, as amended at 77
FR 35880, June 15, 2012]

217.7001 Definitions.

As used in this subpart—

(a) Exchange (trade-in) property means
property which—

(1) Is not excess but is eligible for re-
placement (because of obsolescence,
unserviceability, or other reason); and

(2) Is applied as whole or partial pay-
ment toward the acquisition of similar
items (i.e., items designed and con-
structed for the same purpose).

(b) Property means items that fall
within one of the generic categories
listed in DoD 4140.1-R, DoD Materiel
Management Regulation, Chapter 9.5,

48 CFR Ch. 2 (10-1-16 Edition)

Exchange or Sale of Nonexcess Per-
sonal Property.

[66 FR 36345, July 31, 1991, as amended at 65
FR 39705, June 27, 2000; 77 FR 23631, Apr. 20,
2012]

217.7002

DoD policy is to exchange, rather
than replace, eligible nonexcess prop-
erty whenever exchange promotes eco-
nomical and efficient program accom-
plishment. Exchange policy, authority,
and applicability are governed by—

(a) The Federal Property Manage-
ment Regulations issued by the Admin-
istrator of the General Services Admin-
istration; and

(b) DoD 4140.1-R, Chapter 9.5.

[66 FR 36345, July 31, 1991, as amended at 65

FR 39705, June 27, 2000; 77 FR 23631, Apr. 20,
2012]

Policy.

217.7003 Purchase request.

Ensure that the requiring activity
provides all of the following in support
of the purchase request—

(a) A certification that the property
is eligible for exchange and complies
with all conditions and limitations of
DoD 4140.1-R, Chapter 9.5.

(b) A written determination of eco-
nomic advantage indicating—

(1) The anticipated economic advan-
tage to the Government from use of the
exchange authority;

(2) That exchange allowances shall be
applied toward, or in partial payment
of, the items to be acquired; and

(3) That, if required, the exchange
property has been rendered safe or in-
nocuous or has been demilitarized;

(c) All applicable approvals for the
exchange; and

(d) A description of the property
available for exchange (e.g., nomen-
clature, location, serial number, esti-
mated travel value).

[66 FR 36345, July 31, 1991, as amended at 65
FR 39705, June 27, 2000; 77 FR 23632, Apr. 20,
2012]

217.7004 Solicitation and award.

(a) Solicitations shall include a re-
quest for offerors to state prices—

(1) For the new items being acquired
without any exchange; and
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(2) For the new items with the ex-
change (trade-in allowance) for the ex-
change property listed.

(b) The contracting officer is not ob-
ligated to award on an exchange basis.
If the lowest evaluated offer is an offer
for the new items without any ex-
change, the contracting officer may
award on that basis and forgo the ex-
change.

(c) Exchanges may be made only with
the successful offeror. When the suc-
cessful offer includes an exchange,
award one contract for both the acqui-
sition of the new property and the
trade-in of the exchange property. The
only exception is when the items must
be acquired against a mandatory Fed-
eral supply schedule contract, in which
case, award a separate contract for the
exchange.

217.7005 Solicitation provision.

Use the provision at 252.217-7002, Of-
fering Property for Exchange, when of-
fering nonexcess personal property for
exchange. Allow a minimum of 14 cal-
endar days for the inspection period in
paragraph (b) of the clause if the ex-
change property is in the contiguous
United States. Allow at least 21 cal-
endar days outside the contiguous
United States.

[70 FR 35544, June 21, 2005]

Subpart 217.71—Master Agree-
ment for Repair and Alteration
of Vessels

217.7100 Scope of subpart.

This subpart contains acquisition
policies and procedures for master
agreements for repair and alteration of
vessels.

217.7101 Definitions.

(a) Master agreement for repair and al-
teration of vessels—

(1) Is a written instrument of under-
standing, negotiated between a con-
tracting activity and a contractor
that—

(A) Contains contract clauses, terms,
and conditions applying to future con-
tracts for repairs, alterations, and/or
additions to vessels; and

(B) Contemplates separate future
contracts that will incorporate by ref-

217.7102

erence or attachment the required and
applicable clauses agreed upon in the
master agreement.

(2) Is not a contract.

(b) Job order—

(1) Is a fixed price contract incor-
porating, by reference or attachment, a
master agreement for repair and alter-
ation of vessels;

(2) May include clauses pertaining to
subjects not covered by the master
agreement; but applicable to the job
order being awarded; and

(3) Applies to a specific acquisition
and sets forth the scope of work, price,
delivery date, and other appropriate
terms that apply to the particular job
order.

217.7102 General.

(a) Activities shall enter into master
agreements for repair and alteration of
vessels with all prospective contractors
located within the United States or its
outlying areas, which—

(1) Request ship repair work; and

(2) Possess the organization and fa-
cilities to perform the work satisfac-
torily. (Issuance of a master agreement
does not indicate approval of the con-
tractor’s facility for any particular ac-
quisition and is not an affirmative de-
termination of responsibility under
FAR subpart 9.1 for any particular ac-
quisition.)

(b) Activities may use master agree-
ments in work with prospective con-
tractors located outside the United
States and its outlying areas.

(c) Activities may issue job orders
under master agreements to effect re-
pairs, alterations, and/or additions to
vessels belonging to foreign govern-
ments.

(1) Contractors shall treat vessels of
a foreign government as if they were
vessels of the U.S. Government when-
ever requested to do so by the con-
tracting officer.

(2) Identify the vessel and the foreign
government in the solicitation and job
order.

[66 FR 36345, July 31, 1991, as amended at 70
FR 35544, June 21, 2005]
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217.7103 Master agreements and job
orders.

217.7103-1 Content and format of mas-
ter agreements.

Follow the procedures at PGI
217.7103-1 for preparation of master
agreements.

[71 FR 27642, May 12, 2006]

217.7103-2 Period of agreement.

(a) Master agreements remain in ef-
fect until canceled by either the con-
tractor or the contracting officer.

(b) Master agreements can be can-
celed by either the contractor or the
contracting officer by giving 30 days
written notice to the other.

(c) Cancellation of a master agree-
ment does not affect the rights and 1li-
abilities under any job order existing
at the time of cancellation. The con-
tractor must continue to perform all
work covered by any job order issued
before the effective date of cancella-
tion of the master agreement.

217.7103-3 Solicitations for job orders.

(a) When a requirement arises within
the United States or its outlying areas
for the type of work covered by the
master agreement, solicit offers from
prospective contractors that—

(1) Previously executed a master
agreement; or

(2) Have not previously executed a
master agreement, but possess the nec-
essary qualifications to perform the
work and agree to execute a master
agreement before award of a job order.

(b) Follow the procedures at PGI
217.7103-3 when preparing solicitations
for job orders.

[66 FR 36345, July 31, 1991, as amended at 63
FR 55052, Oct. 14, 1998; 63 FR 56290, Oct. 21,
1998; 70 FR 35545, June 21, 2005; 71 FR 27642,
May 12, 2006]

217.7103-4 Emergency work.

(a) The contracting officer, without
soliciting offers, may issue a written
job order to a contractor that has pre-
viously executed a master agreement
when—

(i) Delay in the performance of nec-
essary repair work would endanger a
vessel, its cargo or stores; or

48 CFR Ch. 2 (10-1-16 Edition)

(ii) Military necessity requires imme-
diate work on a vessel.

(b) Follow the procedures at PGI
217.7103-4 when processing this type of
undefinitized contract action.

[66 FR 36345, July 31, 1991. Redesignated and
amended at 71 FR 27643, May 12, 2006]

217.7103-5 Repair costs not readily as-
certainable.

Follow the procedures at PGI
217.7103-5 if the nature of any repairs is
such that their extent and probable
cost cannot be ascertained readily.

[71 FR 27643, May 12, 2006]

217.7103-6 Modification of
agreements.

(a) Review each master agreement at
least annually before the anniversary
of its effective date and revise it as
necessary to conform to the require-
ments of the FAR and DFARS. Statu-
tory or other mandatory changes may
require review and revision earlier
than one year.

(b) A master agreement shall be
changed only by modifying the master
agreement itself. It shall not be
changed through a job order.

(c) A modification to a master agree-
ment shall not affect job orders issued
before the effective date of the modi-
fication.

[63 FR 11529, Mar. 9, 1998. Redesignated at 71
FR 27643, May 12, 2006]

master

217.7104 Contract clauses.

(a) Use the following clauses in so-
licitations for, and in, master agree-
ments for repair and alteration of ves-
sels:

(1) 2562.217-7003, Changes.

(2) 252.217-7004, Job Orders and Com-
pensation.

(3) 2b2.217-7005, Inspection and Man-
ner of Doing Work.

(4) 252.217-7006, Title.

(5) 252.217-7007, Payments.

(6) 252.217-7008, Bonds.

(7) 252.217-7009, Default.

(8) 252.217-7010, Performance.

(9) 252.217-7011, Access to Vessel.

(10) 252.217-7012, Liability and Insur-
ance.

(11) 2562.217-7013, Guarantees.

(12) 252.217-7014, Discharge of Liens.

(13) 252.217-7015, Safety and Health.
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(14) 252.217-7016, Plant Protection, as
applicable.

(b)(1) Incorporate in solicitations for,
and in, job orders, the clauses in the
master agreement, and any other
clauses on subjects not covered by the
master agreement, but applicable to
the job order to be awarded.

(2) Use the clause at 252.217-7016,
Plant Protection, in job orders where
performance is to occur at the contrac-
tor’s facility.

Subpart 217.72 [Reserved]

Subpart 217.73—Identification of
Sources of Supply

217.7300 Scope.

This subpart implements 10 U.S.C.
2384. It contains policy and procedures
for requiring contractors to identify
the actual manufacturer of supplies
furnished to DoD.

217.7301 Policy.

Contractors shall identify their
sources of supply in contracts for sup-
plies. Contractor identification of
sources of supply enables solicitation,
in subsequent acquisitions, of actual
manufacturers or other suppliers of
items. This enhances competition and
potentially avoids payment of addi-
tional costs for no significant added
value.

217.7302

(a) Whenever practicable, include a
requirement for contractor identifica-
tion of sources of supply in all con-
tracts for the delivery of supplies. The
identification shall include—

(1) The item’s actual manufacturer or
producer, or all the contractor’s
sources for the item;

(2) The item’s national stock number
(if there is one);

(3) The item identification number
used by—

(i) The actual manufacturer or pro-
ducer of the item; or

(ii) Each of the contractor’s sources
for the item; and

(4) The source of any technical data
delivered under the contract.

Procedures.

217.7401

(b) The requirement in paragraph (a)
of this section does not apply to con-
tracts that are—

(1) For commercial items; or

(2) Valued at or below the simplified
acquisition threshold.

[66 FR 36345, July 31, 1991, as amended at 64
FR 2597, Jan. 15, 1999]

217.7303 Solicitation provision.

(a) Use the provision at 252.217-7026,
Identification of Sources of Supply, or
one substantially the same, in all so-
licitations for supplies when the acqui-
sition is being conducted under other
than full and open competition, except
when—

(1) Using FAR 6.302-5;

(2) The contracting officer already
has the information required by the
provision (e.g., the information was ob-
tained under other acquisitions);

(3) The contract is for subsistence,
clothing or textiles, fuels, or supplies
purchased and used outside the United
States;

(4) The contracting officer deter-
mines that it would not be practicable
to require offerors/contractors to pro-
vide the information, e.g., nonrepet-
itive local purchases; or

(6) The contracting officer deter-
mines that the exception at 217.7302(b)
applies to all items under the solicita-
tion.

(b) If appropriate, use the provision
at 252.217-7026, Identification of
Sources of Supply, or one substantially
the same, in service contracts requir-
ing the delivery of supplies.

Subpart 217.74—Undefinitized
Contract Actions

217.7400 Scope.

This subpart prescribes policies and
procedures implementing 10 TU.S.C.
2326.

217.7401 Definitions.

As used in this subpart—

(a) Contract action means an action
which results in a contract.

(1) It includes contract modifications
for additional supplies or services.

(2) It includes task orders and deliv-
ery orders.
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(3) It does not include change orders,
administrative changes, funding modi-
fications, or any other contract modi-
fications that are within the scope and
under the terms of the contract, e.g.,
engineering change proposals, value
engineering change proposals, and over
and above work requests as described
in Subpart 217.77. For policy relating to
definitization of change orders, see
243.204-170.

(b) Definitization means the agree-
ment on, or determination of, contract
terms, specifications, and price, which
converts the undefinitized contract ac-
tion to a definitive contract.

(¢) Qualifying proposal means a pro-
posal containing sufficient data for the
DoD to do complete and meaningful
analyses and audits of the—

(1) Data in the proposal; and

(2) Any other data that the con-
tracting officer has determined DoD
needs to review in connection with the
contract.

(d) Undefinitized contract action means
any contract action for which the con-
tract terms, specifications, or price are
not agreed upon before performance is
begun under the action. Examples are
letter contracts, orders under basic or-
dering agreements, and provisioned
item orders, for which the price has not
been agreed upon before performance
has begun. For policy relating to
definitization of change orders, see
243.204-170.

[66 FR 36345, July 31, 1991, as amended at 75
FR 10191, Mar. 5, 2010; 75 FR 48277, Aug. 10,
2010; 77 FR 76940, Dec. 31, 2012]

217.7402 Exceptions.

(a) The following undefinitized con-
tract actions (UCAs) are not subject to
this subpart. However, the contracting
officer shall apply the policy and pro-
cedures to them to the maximum ex-
tent practicable (also see paragraph (b)
of this section):

(1) UCAs for foreign military sales;

(2) Purchases at or below the sim-
plified acquisition threshold;

(3) Special access programs;

(4) Congressionally mandated long-
lead procurement contracts.

(b) If the contracting officer deter-
mines that it is impracticable to ad-
here to the policy and procedures of
this subpart for a particular contract

48 CFR Ch. 2 (10-1-16 Edition)

action that falls within one of the cat-
egories in paragraph (a)(1), (3), or (4) of
this section, the contracting officer
shall provide prior notice, through
agency channels, electronically via
email to the Deputy Director, Defense
Procurement and Acquisition Policy
(Contract Policy and International
Contracting), at osd.pentagon.ousd-
atl.mbx.cpic@mail.mil.

[75 FR 48277, Aug. 10, 2010, as amended at 80
FR 72607, Nov. 20, 2015]

217.7403 Policy.

DoD policy is that undefinitized con-
tract actions shall—

(a) Be used only when—

(1) The negotiation of a definitive
contract action is not possible in suffi-
cient time to meet the Government’s
requirements; and

(2) The Government’s interest de-
mands that the contractor be given a
binding commitment so that contract
performance can begin immediately.

(b) Be as complete and definite as
practicable under the particular cir-
cumstances.

217.7404 Limitations.

See PGI 217.7404 for additional guid-
ance on obtaining approval to author-
ize use of an undefinitized contract ac-
tion, documentation requirements, and
other limitations on their use.

[66 FR 36345, July 31, 1991, as amended at 77
FR 52253, Aug. 29, 2012]

217.7404-1 Authorization.

The contracting officer shall obtain
approval from the head of the con-
tracting activity before—

(a) Entering into a UCA. The request
for approval must fully explain the
need to begin performance before
definitization, including the adverse
impact on agency requirements result-
ing from delays in beginning perform-
ance.

(b) Including requirements for non-
urgent spare parts and support equip-
ment in a UCA. The request should
show that inclusion of the non-urgent
items is consistent with good business
practices and in the best interest of the
United States.

(c) Modifying the scope of a UCA
when performance has already begun.
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The request should show that the
modification is consistent with good
business practices and in the best in-
terests of the United States.

217.7404-2 Price ceiling.

UCAs shall include a not-to-exceed
price.

217.7404-3 Definitization schedule.

(a) UCAs shall contain definitization
schedules that provide for
definitization by the earlier of—

(1) The date that is 180 days after
issuance of the action (this date may
be extended but may not exceed the
date that is 180 days after the con-
tractor submits a qualifying proposal);
or

(2) The date on which the amount of
funds obligated under the contract ac-
tion is equal to more than 50 percent of
the not-to-exceed price.

(b) Submission of a qualifying pro-
posal in accordance with the
definitization schedule is a material
element of the contract. If the con-
tractor does not submit a timely quali-
fying proposal, the contracting officer
may suspend or reduce progress pay-
ments under FAR 32.503-6, or take
other appropriate action.

[66 FR 36345, July 31, 1991, as amended at 60
FR 29498, June 5, 1995; 63 FR 67803, Dec. 9,
1998]

217.7404-4 Limitations on obligations.

(a) The Government shall not obli-
gate more than 50 percent of the not-
to-exceed price before definitization.
However, if a contractor submits a
qualifying proposal before 50 percent of
the not-to-exceed price has been obli-
gated by the Government, then the
limitation on obligations  before
definitization may be increased to no
more than 75 percent (see 232.102-70 for
coverage on provisional delivery pay-
ments).

(b) In determining the appropriate
amount to obligate, the contracting of-
ficer shall assess the contractor’s pro-
posal for the undefinitized period and
shall obligate funds only in an amount
consistent with the contractor’s re-

217.7405

quirements for the undefinitized pe-
riod.

[60 FR 29498, June 5, 1995, as amended at 74
FR 37650, July 29, 2009]

217.7404-5 Exceptions.

(a) The limitations in 217.7404-2,
217.7404-3, and 217.7404-4 do not apply to
UCAs for the purchase of initial spares.

(b) The head of an agency may waive
the limitations in 217.7404-2, 217.7404-3,
and 217.7404—4 for UCAs if the head of
the agency determines that the waiver
is necessary to support—

(1) A contingency operation; or

(2) A humanitarian or peacekeeping
operation.

[60 FR 29498, June 5, 1995, as amended at 63
FR 67804, Dec. 9, 1998; 71 FR 27643, May 12,
2006]

217.7404-6 Allowable profit.

When the final price of a UCA is ne-
gotiated after a substantial portion of
the required performance has been
completed, the head of the contracting
activity shall ensure the profit allowed
reflects—

(a) Any reduced cost risk to the con-
tractor for costs incurred during con-
tract performance before negotiation
of the final price;

(b) The contractor’s reduced cost risk
for costs incurred during performance
of the remainder of the contract; and

(c) The requirements at 215.404-71-
3(d)(2). The risk assessment shall be
documented in the contract file.

[74 FR 37650, July 29, 2009]

217.7405

(a) To provide for enhanced manage-
ment and oversight of UCAs, depart-
ments and agencies shall—

(1) Prepare and maintain a Consoli-
dated UCA Management Plan; and

(2) Prepare semi-annual Consolidated
UCA Management Reports addressing
each UCA with an estimated value ex-
ceeding $56 million.

(b) Consolidated UCA Management
Reports and Consolidated UCA Man-
agement Plan updates shall be sub-
mitted to the Office of the Director,
Defense Procurement and Acquisition
Policy, by October 31 and April 30 of
each year in accordance with the pro-
cedures at PGI 217.7405.

Plans and reports.
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(c) Consolidated UCA Management
Reports shall include information
about all change orders that are not
forward priced (i.e., unpriced) and have
an estimated value exceeding $5 mil-
lion.

[74 FR 37650, July 29, 2009, as amended at 75
FR 48277, Aug. 10, 2010]

217.7406 Contract clauses.

(a) Use the clause at FAR 52.216-24,
Limitation of Government Liability,
in—

(1) A1l UCAs;

(2) Solicitations
UCAs;

(3) Basic ordering agreements;

(4) Indefinite-delivery contracts;

(5) Any other type of contract pro-
viding for the use of UCAs; and

(6) Unpriced change orders with an
estimated value exceeding $6 million.

(b)(1) Use the clause at 252.217-7027,
Contract Definitization, in—

(i) All UCAs;

(ii) Solicitations
UCAs;

(iii) Basic ordering agreements;

(iv) Indefinite-delivery contracts;

(v) Any other type of contract pro-
viding for the use of UCAs; and

(vi) Unpriced change orders with an
estimated value exceeding $6 million.

(2) Insert the applicable information
in paragraphs (a), (b), and (d) of the
clause.

(3) If, at the time of entering into the
UCA or unpriced change order, the con-
tracting officer knows that the defini-
tive contract action will meet the cri-
teria of FAR 15.403-1, 15.403-2, or 15.403-
3 for not requiring submission of cer-
tified cost or pricing data, the words
“and certified cost or pricing data”
may be deleted from paragraph (a) of
the clause.

[75 FR 48277, Aug. 10, 2010, as amended at 77
FR 76940, Dec. 31, 2012]

associated with

associated with

Subpart 217.75—Acquisition of
Replenishment Parts

217.7500 Scope of subpart.

This subpart provides guidance on
additional requirements related to ac-
quisition of replenishment parts.

[66 FR 36345, July 31, 1991, as amended at 71
FR 27643, May 12, 2006]

48 CFR Ch. 2 (10-1-16 Edition)

217.7501 Definition.

Replenishment parts, as used in this
subpart, means repairable or
consumable parts acquired after the
initial provisioning process.

[71 FR 27643, May 12, 2006]

217.7502

Departments and agencies—

(a) May acquire replenishment parts
concurrently with production of the
end item.

(b) Shall provide for full and open
competition when fully adequate draw-
ings and any other needed data are
available with the right to use for ac-
quisition purposes (see part 227). How-
ever—

(1) When data is not available for a
competitive acquisition, use one of the
procedures in PGI 217.7504.

(2) Replenishment parts must be ac-
quired so as to ensure the safe, depend-
able, and effective operation of the
equipment. Where this assurance is not
possible with new sources, competition
may be limited to the original manu-
facturer of the equipment or other
sources that have previously manufac-
tured or furnished the parts as long as
the action is justified. See 209.270 for
requirements applicable to replenish-
ment parts for aviation or ship critical
safety items.

(c) Shall follow the limitations on
price increases in 217.7505.

General.

[66 FR 36345, July 31, 1991, as amended at 69
FR 55989, Sept. 17, 2004. Redesignated and
amended at 71 FR 27643, May 12, 2006; 73 FR
1827, Jan. 10, 2008]

217.7503 Spares acquisition integrated
with production.

Follow the procedures at PGI 217.7503
for acquiring spare parts concurrently
with the end item.

[71 FR 27643, May 12, 2006]

217.7504 Acquisition of parts when
data is not available.

Follow the procedures at PGI 217.7504
when acquiring parts for which the
Government does not have the nec-
essary data.

[71 FR 27643, May 12, 2006]
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217.7505 Limitations on
creases.

price in-

This section provides implementing
guidance for section 1215 of Public Law
98-94 (10 U.S.C. 2452 note).

(a) The contracting officer shall not
award, on a sole source basis, a con-
tract for any centrally managed re-
plenishment part when the price of the
part has increased by 25 percent or
more over the most recent 12-month
period.

(1) Before computing the percentage
difference between the current price
and the prior price, adjust for quantity,
escalation, and other factors necessary
to achieve comparability.

(2) Departments and agencies may
specify an alternate percentage or per-
centages for contracts at or below the
simplified acquisition threshold.

(b) The contracting officer may
award a contract for a part, the price
of which exceeds the limitation in
paragraph (a) of this section, if the
contracting officer certifies in writing
to the head of the contracting activity
before award that—

(1) The contracting officer has evalu-
ated the price of the part and con-
cluded that the price increase is fair
and reasonable; or

(2) The national security interests of
the United States require purchase of
the part despite the price increase.

(c) The fact that a particular price
has not exceeded the limitation in
paragraph (a) of this section does not
relieve the contracting officer of the
responsibility for obtaining a fair and
reasonable price.

(d) Contracting officers may include
a provision in sole source solicitations
requiring that the offeror supply with
its proposal, price and quantity data on
any government orders for the replen-
ishment part issued within the most
recent 12 months.

[66 FR 36345, July 31, 1991, as amended at 64
FR 2598, Jan. 15, 1999. Redesignated at 71 FR
27643, May 12, 2006]

217.7506 Spare parts breakout pro-
gram.
See PGI 217.7506 and DoD 4140.1-R,
DoD Supply Chain Materiel Manage-
ment Regulation, Chapter 8, Section

Pt. 218

C8.3, for spare parts breakout require-
ments.

[71 FR 27643, May 12, 2006]

Subpart 217.76—Contracts with
Provisioning Requirements

217.7601 Provisioning.

(a) Follow the procedures at PGI
217.7601 for contracts with provisioning
requirements.

(b) For technical requirements of
provisioning, see DoD 4140.1-R, DoD
Supply Chain Materiel Management
Regulation, Chapter 2, Section C2.2.

[71 FR 27643, May 12, 2006]

Subpart 217.77—Over and Above
Work

217.7701 Procedures.

Follow the procedures at PGI 217.7701
when acquiring over and above work.

[71 FR 27643, May 12, 2006]

217.7702 Contract clause.

Use the clause at 252.217-7028, Over
and Above Work, in solicitations and
contracts containing requirements for
over and above work, except as pro-
vided for in subpart 217.71.

Subpart 217.78 [Reserved]

PART 218—EMERGENCY
ACQUISITIONS

Subpart 218.1—Available Acquisition
Flexibilities

Sec.
218.170 Additional acquisition flexibilities.

Subpart 218.2—Emergency Acquisition
Flexibilities

218.201 Contingency operation.

218.202 Defense or recovery from certain at-
tacks.

218.203 Incidents of national significance,
emergency declaration, or major disaster
declaration.

218.270 Humanitarian or peacekeeping oper-
ation.

218.271 Head of contracting activity deter-
minations.

218.272 TUse of electronic business tools.

AUTHORITY: 41 U.S.C. 1303 and 48 CFR chap-
ter 1.
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SOURCE: 72 FR 2632, Jan. 22, 2007, unless
otherwise noted.

Subpart 218.1—Available
Acquisition Flexibilities

218.170 Additional acquisition flexi-
bilities.

Additional acquisition flexibilities
available to DoD are as follows:

(a) Circumstances permitting other than
full and open competition. Use of the au-
thority at FAR 6.302-2, Unusual and
compelling urgency, may be appro-
priate under certain circumstances.
See PGI 206.302-2.

(b) Use of advance Military Interdepart-
mental Purchase Request (MIPR). For ur-
gent requirements, the advance MIPR
may be transmitted electronically. See
PGI 208.7004-3.

(c) Use of the Governmentwide commer-
cial purchase card. Governmentwide
commercial purchase cards do not have
to be used for purchases valued at or
below the micro-purchase threshold if
the place of performance is entirely
outside the TUnited States. See
213.270(c)(1).

(d) Master agreement for repair and al-
teration of vessels. The contracting offi-
cer, without soliciting offers, may
issue a written job order for emergency
work to a contractor that has pre-
viously executed a master agreement,
when delay would endanger a vessel, its
cargo or stores, or when military ne-
cessity requires immediate work on a
vessel. See 217.7103-4, 252.217-7010, and
PGI 217.7103-4.

(e) Spare parts breakout program. An
urgent immediate buy need not be de-
layed if an evaluation of the additional
information cannot be completed in
time to meet the required delivery
date. See PGI 217.7506, paragraph 1-
105(e).

(f) Storage and disposal of toxic and
hazardous materials. Under certain
emergency situations, exceptions apply
with regard to the prohibition on stor-
age or disposal of non-DoD-owned toxic
or hazardous materials on DoD instal-
lations. See 223.7102(a)(3) and (7).

(g) Authorization Acts, Appropriations
Acts, and other statutory restrictions on
foreign acquisition. Acquisitions in the
following categories are not subject to
the restrictions of 225.7002, Restrictions

48 CFR Ch. 2 (10-1-16 Edition)

on food, clothing, fabrics, specialty
metals, and hand or measuring tools:
(1) Acquisitions at or below the sim-
plified acquisition threshold; (2) Acqui-
sitions outside the United States in
support of combat operations; (3) Ac-
quisitions of perishable foods by or for
activities located outside the United
States for personnel of those activities;
(4) Acquisitions of food, specialty met-
als, or hand or measuring tools in sup-
port of contingency operations, or for
which the use of other than competi-
tive procedures has been approved on
the basis of unusual and compelling ur-
gency in accordance with FAR 6.302-2;
() Emergency acquisitions by activi-
ties located outside the United States
for personnel of those activities; and (6)
Acquisitions by vessels in foreign
waters. See 225.7002-2.

(h) Rights in technical data. The agen-
cy head may notify a person asserting
a restriction that urgent or compelling
circumstances (e.g., emergency repair
or overhaul) do not permit the Govern-
ment to continue to respect the as-
serted restriction. See  227.7102-2;
227.7103-5; 227.7103-13; 227.7104; 227.7203—
13; 252.227-7013; 252.227-7014; 252.227-7015;
252.227-7018; and 252.227-70317.

(1) Tax exemption in Spain. If copies of
a contract are not available and duty-
free import of equipment or materials
is urgent, the contracting officer may
send the Joint United States Military
Group copies of the Letter of Intent or
a similar document indicating the
pending award. See PGI 229.7001.

(j) Electromic submission and processing
of payment requests. Exceptions to the
use of Wide Area WorkFlow are at
232.7002(a).

(K) Mortuary services. In an epidemic
or other emergency, the contracting
activity may obtain services beyond
the capacity of the contractor’s facili-
ties from other sources. See 237.7003(b)
and 252.237-7003.

[72 FR 2632, Jan. 22, 2007, as amended at 77
FR 38733, June 29, 2012]
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Subpart 218.2—Emergency
Acquisition Flexibilities

218.201 Contingency operation.

(1) Selection, appointment, and termi-
nation of appointment. Contracting offi-
cer qualification requirements per-
taining to a baccalaureate degree and
24 semester credit hours of business re-
lated courses do not apply to DoD em-
ployees or members of the armed forces
who are in a contingency contracting
force. See 201.603-2(2).

(2) Policy for item unique identification.
Contractors will not be required to pro-
vide DoD item unique identification if
the items, as determined by the head of
the agency, are to be used to support a
contingency operation. See 211.274-2(b).

(38) Use of the Governmentwide commer-
cial purchase card. Governmentwide
commercial purchase cards do not have
to be used for purchases valued at or
below the micro-purchase threshold if
the purchase or payment is for an over-
seas transaction by a contracting offi-
cer in support of a contingency oper-
ation, or for training exercises in prep-
aration for overseas contingency, hu-
manitarian, or peacekeeping oper-
ations. See 213.201(g) and 213.270(c)(3)
and (5).

(4) Govermmentwide commercial pur-
chase card. A contracting office sup-
porting a contingency operation or a
humanitarian or peacekeeping oper-
ation may use the Governmentwide
commercial purchase card to make a
purchase that exceeds the micro-pur-
chase threshold but does not exceed the
simplified acquisition threshold if cer-
tain conditions are met. See 213.301(3).

(6) Imprest funds and third party
drafts. Imprest funds are authorized for
use without further approval for over-
seas transactions at or below the
micro-purchase threshold in support of
a contingency operation or a humani-
tarian or peacekeeping operation. See
213.305-3(d)(iii)(A).

(6) Standard Form (SF) 44, Purchase
Order-Invoice-Voucher. SF 44s may be
used for purchases not exceeding the
simplified acquisition threshold for
overseas transactions by contracting
officers in support of a contingency op-
eration or a humanitarian or peace-
keeping operation. See 213.306(a)(1)(B).

218.201

(T) Undefiniticed contract actions. The
head of the agency may waive certain
limitations for undefinitized contract
actions if the head of the agency deter-
mines that the waiver is necessary to
support a contingency operation or a
humanitarian or peacekeeping oper-
ation. See 217.7404-5(b).

(8) Prohibited sources. DoD personnel
are authorized to make emergency ac-
quisitions in direct support of U.S. or
allied forces deployed in military con-
tingency, humanitarian, or peace-
keeping operations in a country or re-
gion subject to economic sanctions ad-
ministered by the Department of the
Treasury, Office of Foreign Assets Con-
trol. See 225.701-70.

(9) Authorization Acts, Appropriations
Acts, and other statutory restrictions on
foreign acquisition. Acquisitions in the
following categories are not subject to
the restrictions of 225.7002, Restrictions
on food, clothing, fabrics, specialty
metals, and hand or measuring tools:
(1) Acquisitions at or below the sim-
plified acquisition threshold; (2) Acqui-
sitions outside the United States in
support of combat operations; (3) Ac-
quisitions of perishable foods by or for
activities located outside the United
States for personnel of those activities;
(4) Acquisitions of food, specialty met-
als, or hand or measuring tools in sup-
port of contingency operations, or for
which the use of other than competi-
tive procedures has been approved on
the basis of unusual and compelling ur-
gency in accordance with FAR 6.302-2;
() Emergency acquisitions by activi-
ties located outside the United States
for personnel of those activities; and (6)
Acquisitions by vessels in foreign
waters. See 225.7002-2.

(10) Electronic submission and proc-
essing of payment requests. Contractors
do not have to submit payment re-
quests in electronic form for contracts
awarded by deployed contracting offi-
cers in the course of military oper-
ations, including contingency oper-
ations or humanitarian or peace-
keeping operations. See 232.7002(a)(4).

[72 FR 2632, Jan. 22, 2007, as amended at 78

FR 76072, Dec. 16, 2013; 81 FR 53045, Aug. 11,
2016]
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218.202 Defense or recovery from cer-
tain attacks.

Policy for unique item identification.
Contractors will not be required to pro-
vide DoD unique item identification if
the items, as determined by the head of
the agency, are to be used to facilitate
defense against or recovery from nu-
clear, biological, chemical, or radio-
logical attack. See 211.274-2(b).

218.203 Incidents of national signifi-
cance, emergency declaration, or
major disaster declaration.

(1) Establishing or maintaining alter-
native sources. PGI contains a sample
format for Determination and Findings
citing the authority of FAR 6.202(a), re-
garding exclusion of a particular
source in order to establish or main-
tain an alternative source or sources.
Alternate 2 of the sample format ad-
dresses having a supplier available for
furnishing supplies or services in case
of a national emergency. See PGI
206.202.

(2) Electronic submission and processing
of payment requests. Contractors do not
have to submit payment requests in
electronic form for contracts awarded
by contracting officers in the conduct
of emergency operations, such as re-
sponses to natural disasters or national
or civil emergencies. See 232.7002(a)(4).

218.270 Humanitarian or peace-
keeping operation.
The term ‘‘humanitarian or peace-

keeping operation” is defined at FAR
2.101. In accordance with 10 U.S.C.
2302(7), when a humanitarian or peace-

48 CFR Ch. 2 (10-1-16 Edition)

keeping operation is declared, the sim-
plified acquisition threshold is raised
to $300,000 for DoD purchases that are
awarded and performed, or purchases
that are made, outside the TUnited
States in support of that operation.
See 202.101.

[76 FR 44281, July 25, 2011]

218.271 Head of contracting activity
determinations.

For contract actions supporting con-
tingency operations or facilitating de-
fense against or recovery from nuclear,
biological, chemical, or radiological at-
tack, the term ‘‘head of the agency’’ is
replaced with ‘“head of the contracting
activity,” as defined in FAR 2.101, in
the following locations:

(a) FAR 2.101:

(1) Definition of ‘“Micro-purchase
threshold,” paragraph (3).

(2) Definition of “Simplified acquisi-
tion threshold.”

(b) FAR 12.102(f).

(c) FAR 13.201(g).

(d) FAR 13.500(e).

(e) FAR 18.2.

[74 FR 2407, Jan. 15, 2009. Redesignated at 76
FR 44281, July 25, 2011]

218.272 Use
tools.

of electronic business

When supporting a contingency oper-
ation or humanitarian or peacekeeping
operation, follow the procedures at PGI
218.272 concerning the use of electronic
business tools.

[80 FR 10390, Feb. 26, 2015]
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219.201

SUBCHAPTER D—SOCIOECONOMIC PROGRAMS

PART 219—SMALL BUSINESS
PROGRAMS

Sec.

Subpart 219.2—Policies

219.201 General policy.

219.202 Specific policies.

219.202-1 Encouraging small business par-
ticipation in acquisitions.

Subpart 219.3—Determination of Small
Business Status for Small Business Programs

219.301-2 Rerepresentation by a contractor
that represented itself as a small busi-
ness concern.

219.301-3 Rerepresentation by a contractor
that represented itself as other than a
small business concern.

219.303 Determining North American Indus-
try Classification System codes and size
standards.

219.309 Solicitation provisions and contract
clauses.

Subpart 219.4—Cooperation With the Small
Business Administration

219.401 General.

Subpart 219.5—Set-Asides for Smaill
Business

219.502 Setting aside acquisitions.

219.502-1 Requirements for setting aside ac-
quisitions.

219.502-2 Total set-asides.

219.505 Rejecting Small Business Adminis-
tration recommendations.

Subpart  219.6—Certificates of Com-
petency and Determinations of Re-
sponsibility

219.602 Procedures.

Subpart 219.7—The Small Business
Subcontracting Program

219.702 Statutory requirements.

219.703 Eligibility requirements for partici-
pating in the program.

219.704 Subcontracting plan requirements.

219.7056 Responsibilities of the contracting
officer under the subcontracting assist-
ance program.

219.705-4 Reviewing the
plan.

subcontracting

219.706 Responsibilities of the cognizant ad-
ministrative contracting officer.
219.708 Contract clauses.

Subpart 219.8—Contracting With the Small
Business Administration (The 8(a) Program)

219.800 General.

219.803 Selecting acquisitions for the 8(a)
Program.

219.804 Evaluation,
ance.

219.804-1 Agency evaluation.

219.805 Competitive 8(a).

219.805-1 General.

219.805-2 Procedures.

219.806 Pricing the 8(a) contract.

219.808 Contract negotiations.

219.808-1 Sole source.

219.811 Preparing the contracts.

219.811-3 Contract clauses.

Subpart 219.13—Historically Underutilized
Business Zone (HUBZone) Program

offering, and accept-

219.1307 Price evaluation preference for
HUBZone small business concerns.

Subpart 219.70 [Reserved]

Subpart 219.71—Pilot Mentor-Protégé
Program

219.7100

219.7101

219.7102 General.

219.7103 Procedures.

219.7103-1 General.

219.7103-2 Contracting officer responsibil-
ities.

219.7104 Developmental assistance costs eli-
gible for reimbursement or credit.

219.7105 Reporting.

219.7106 Performance reviews.

AUTHORITY: 41. U.S.C. 1303 and 48 CFR
chapter 1.

SOURCE: 56 FR 36353, July 31, 1991, unless
otherwise noted.

Scope.
Policy.

Subpart 219.2—Policies

219.201 General policy.

(c) For the defense agencies, the di-
rector of the Office of Small Business
Programs must be appointed by, be re-
sponsible to, and report directly to the
director or deputy director of the de-
fense agency.
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(8) The responsibility for assigning
small business technical advisors is
delegated to the head of the con-
tracting activity.

(10) Contracting activity small busi-
ness specialists perform this function
by—

(A) Reviewing and making rec-
ommendations for all acquisitions (in-
cluding orders placed against Federal
Supply Schedule contracts) over
$10,000, except those under the sim-
plified acquisition threshold that are
totally set aside for small business con-
cerns in accordance with FAR 19.502-2.
Follow the procedures at PGI
219.201(c)(10) regarding such reviews.

(B) Making the review before
issuance of the solicitation or contract
modification and documenting it on
DD Form 2579, Small Business Coordi-
nation Record (see PGI 253.219-70 for
instructions on completing the form);
and

(C) Referring recommendations that
have been rejected by the contracting
officer to the Small Business Adminis-
tration (SBA) procurement center rep-
resentative. If an SBA procurement
center representative is not assigned,
see FAR 19.402(a).

(11) Also conduct annual reviews to
assess—

(A) The extent of consolidation of
contract requirements that has oc-
curred (see 207.170); and

(B) The impact of those consolida-
tions on the availability of small busi-
ness concerns to participate in procure-
ments as both contractors and sub-
contractors.

(d) For information on the appoint-
ment and functions of small business
specialists, see PGI 219.201(d).

[66 FR 36353, July 31, 1991, as amended at 63
FR 41973, Aug. 6, 1998; 64 FR 2598, Jan. 15,
1999; 65 FR 39705, June 27, 2000; 656 FR 50149,
Aug. 17, 2000; 65 FR 63807, Oct. 25, 2000; 69 FR
55987, Sept. 17, 2004; 71 FR 44927, Aug. 8, 2006;
73 FR 46813, Aug. 12, 2008; 75 FR 45074, Aug. 2,
2010; 79 FR 61582, Oct. 14, 2014; 79 FR 67356,
Nov. 13, 2014; 79 FR 68635, Nov. 18, 2014; 80 FR
56930, Sept. 21, 2015]

48 CFR Ch. 2 (10-1-16 Edition)

219.202 Specific policies.

219.202-1 Encouraging small business
participation in acquisitions.
See PGI 205.207(d) for information on
how to advertise a small business event
on the Government point of entry.

[76 FR 76319, Dec. 7, 2011, as amended at 77
FR 76937, Dec. 31, 2012; 79 FR 61582, Oct. 14,
2014]

Subpart 219.3—Determination of
Small Business Status for Small
Business Programs

219.301-2 Rerepresentation by a con-
tractor that represented itself as a
small business concern.

Follow the procedures at PGI
204.606(4)(vii) for reporting modifica-
tions for rerepresentation actions.

[76 FR 76320, Dec. 7, 2011]

219.301-3 Rerepresentation by a con-
tractor that represented itself as
other than a small business con-
cern.

Follow the procedures at PGI
204.606(4)(vii) for reporting modifica-
tions for rerepresentation actions.

[76 FR 76320, Dec. 7, 2011]

219.303 Determining North American
Industry  Classification  System
codes and size standards.

Contracting officers shall follow the
procedures for ‘‘Correctly Identifying
Size Status of Contractors” in the
OUSD (AT&L) DPAP memorandum
dated July 21, 2010.

[76 FR 3536, Jan. 20, 2011, as amended at 80
FR 30116, May 26, 2015]

219.309 Solicitation
contract clauses.

(1) Use the provision at 252.219-7000,
Advancing Small Business Growth, in
solicitations, including solicitations
using FAR part 12 procedures for acqui-
sition of commercial items, when the
estimated annual value of the contract
is expected to exceed—

(i) The small business size standard,
if expressed in dollars, for the North
American Industry Classification Sys-
tem (NAICS) code assigned by the con-
tracting officer; or

provisions and
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(ii) $70 million, if the small business
size standard is expressed as number of
employees for the NAICS code assigned
by the contracting officer.

[80 FR 30116, May 26, 2015]

Subpart 219.4—Cooperation With
the Small Business Administration

219.401 General.

(b) The contracting activity small
business specialist is the primary ac-
tivity focal point for interface with the
SBA.

Subpart 219.5—Set-Asides for
Small Business
219.502 Setting aside acquisitions.

219.502-1 Requirements
aside acquisitions.

for setting

Do not set aside acquisitions for—

(1) Supplies which were developed
and financed, in whole or in part, by
Canadian sources under the U.S.-Cana-
dian Defense Development Sharing
Program; or

(2) Architect-engineer services for
military construction or family hous-
ing projects of $400,000 or more (10
U.S.C. 2855), including indefinite deliv-
ery and indefinite quantity contracts if
the value of all anticipated orders is
expected to total $350,000 or more.

[68 FR 28465, May 13, 1993, as amended at 69
FR 31909, June 8, 2004; 75 FR 45074, Aug. 2,
2010; 80 FR 36904, June 26, 2015]

219.502-2 Total set-asides.

(a) Unless the contracting officer de-
termines that the criteria for set-aside
cannot be met, set aside for small busi-
ness concerns acquisitions for—

(i) Construction, including mainte-
nance and repairs, under $2.5 million;

(ii) Dredging under $1.5 million; and

(iii) Architect-engineer services for
military construction or family hous-
ing projects of under $400,000.

[68 FR 28465, May 13, 1993, as amended at 69
FR 31909, June 8, 2004; 71 FR 75892, Dec. 19,
2006; 75 FR 45074, Aug. 2, 2010; 80 FR 36905,
June 26, 2015]

219.703

219.505 Rejecting Small Business Ad-
ministration recommendations.

(b) The designee shall be at a level no
lower than chief of the contracting of-
fice.

Subpart 219.6—Cerlificates  of
Competency and Determina-
tions of Responsibility

219.602

When making a nonresponsibility de-
termination for a small business con-
cern, follow the procedures at PGI
219.602.

[72 FR 20762, Apr. 26, 2007]

Procedures.

Subpart 219.7—The Small Business
Subcontracting Program

219.702 Statutory requirements.

(1) Section 834 of Public Law 101-189,
as amended (15 U.S.C. 637 note), re-
quires DoD to establish a test program
to determine whether comprehensive
subcontracting plans on a corporate,
division, or plant-wide basis will re-
duce administrative burdens while en-
hancing subcontracting opportunities
for small and small disadvantaged
business concerns. See PGI 219.702 for
the requirements of the test program.

(2) Comprehensive subcontracting
plans shall not be subject to applica-
tion of liquidated damages during the
period of the test program (Section 402,
Pub. L. 101-574).

(3) The test program for negotiation
of comprehensive small business sub-
contracting plans expires on December
31, 2014.

[72 FR 20762, Apr. 26, 2007, as amended at 77
FR 11368, Feb. 24, 2012]

219.703 Eligibility requirements for

participating in the program.

(a) Qualified nonprofit agencies for
the blind and other severely disabled,
that have been approved by the Com-
mittee for Purchase from People Who
Are Blind or Severely Disabled under 41
U.S.C. chapter 85, are eligible to par-
ticipate in the program as a result of 10
U.S.C. 2410d and section 9077 of Pub. L.
102-396 and similar sections in subse-
quent Defense appropriations acts.
Under this authority, subcontracts
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awarded to such entities may be count-
ed toward the prime contractor’s small
business subcontracting goal.

(b) A contractor may also rely on the
written representation as to status of—

(i) A historically black college or
university or minority institution; or

(ii) A qualified nonprofit agency for
the blind or other severely disabled ap-
proved by the Committee for Purchase
from People Who Are Blind or Severely
Disabled.

[67 FR 42630, Sept. 15, 1992, as amended at 58
FR 28465, May 13, 1993; 60 FR 13075, Mar. 10,
1995; 60 FR 41157, Aug. 11, 1995; 60 FR 61596,
Nov. 30, 1995; 61 FR 50535, Sept. 26, 1996; 63 FR
11530, Mar. 9, 1998; 63 FR 41974, Aug. 6, 1998; 64
FR 51076, Sept. 21, 1999; 64 FR 62986, Nov. 18,
1999; 72 FR 20762, Apr. 26, 2007; 76 FR 58137,
Sept. 20, 2011; 77 FR 35880, June 15, 2012; 79 FR
61582, Oct. 14, 2014]

219.704 Subcontracting plan require-
ments.

(1) In those subcontracting plans
which specifically identify small busi-
nesses, prime contractors shall notify
the administrative contracting officer
of any substitutions of firms that are
not small business firms, for the small
business firms specifically identified in
the subcontracting plan. Notifications
shall be in writing and shall occur
within a reasonable period of time
after award of the subcontract. Con-
tractor-specified formats shall be ac-
ceptable.

(2) See 215.304 for evaluation of offers
in acquisitions that require a subcon-
tracting plan.

[72 FR 20762, Apr. 26, 2007, as amended at 79
FR 61582, Oct. 14, 2014]

219.705 Responsibilities of the con-
tracting officer under the subcon-
tracting assistance program.

219.705-4 Reviewing the subcon-
tracting plan.
(d) Challenge any subcontracting

plan that does not contain positive
goals. A small disadvantaged business
goal of less than five percent must be
approved one level above the con-
tracting officer.

[79 FR 61582, Oct. 14, 2014]
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219.706 Responsibilities of the cog-
nizant administrative contracting
officer.

(a)(i) The contract administration of-
fice also is responsible for reviewing,
evaluating, and approving master sub-
contracting plans.

(ii) The small business specialist sup-
ports the administrative contracting
officer in evaluating a contractor’s per-
formance and compliance with its sub-
contracting plan.

219.708 Contract clauses.

(b)(1)(A) Use the basic or alternate
clause at 252.219-7003, Small Business
Subcontracting Plan (DoD Contracts),
in solicitations and contracts, includ-
ing solicitations and contracts using
FAR part 12 procedures for the acquisi-
tion of commercial items, that contain
the clause at FAR 52.219-9, Small Busi-
ness Subcontracting Plan.

(I) Use the basic clause at 252.219-
7003, when using the basic, alternate I,
or alternate II of FAR 52.219-9.

(2) Use the alternate I clause at
252.219-7003, when using Alternate III of
FAR 52.219-9.

(B)(I) In prime contracts, including
contracts using FAR part 12 procedures
for the acquisition of commercial
items, with contractors that have com-
prehensive subcontracting plans ap-
proved under the test program de-
scribed in 219.702, use the clause at
252.219-7004, Small Business Subcon-
tracting Plan (Test Program), instead
of the clauses at 252.219-7003, Small
Business Subcontracting Plan (DoD
Contracts), and FAR 52.219-9, Small
Business Subcontracting Plan (DoD
Contracts), and FAR 52.219-9, Small
Business Subcontracting Plan.

(2) However, also include in the prime
contract, solely for the purpose of flow-
ing the clauses down to subcontrac-
tors—

(i) FAR clause 52.219-9, Small Busi-
ness Subcontracting Plan, and 252.219-
7003; or

(i) When the contract will not be re-
ported in FPDS (see FAR 4.606 (c)(5)),
FAR clause 52.219-9, Small Business
Subcontracting Plan with its Alternate
IIT and 252.219-7003, Small Business
Subcontracting Plan (DoD Contracts),
with its Alternate 1.
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(2) In contracts with contractors that
have comprehensive subcontracting
plans approved under the test program
described in 219.702, do not use the
clause at FAR 52.219-16, Liquidated
Damages—Subcontracting Plan.

(c)(1) Do not use the clause at FAR
52.219-10, Incentive Subcontracting
Program, in contracts with contractors
that have comprehensive subcon-
tracting plans approved under the test
program described in 219.702.

[78 FR 37986, June 25, 2013, as amended at 81
FR 17046, Mar. 25, 2016]

Subpart 219.8—Contracting With
the Small Business Administra-
tion (The 8(a) Program)

219.800 General.

(a) By Partnership Agreement (PA)
between the Small Business Adminis-
tration (SBA) and the Department of
Defense (DoD), the SBA has delegated
to the Under Secretary of Defense (Ac-
quisition, Technology, and Logistics)
its authority under paragraph
8(a)(1)(A) of the Small Business Act (15
U.S.C. 637(a)) to enter into 8(a) prime
contracts, and its authority under
8(a)(1)(B) of the Small Business Act to
award the performance of those con-
tracts to eligible 8(a) Program partici-
pants. However, the SBA remains the
prime contractor on all 8(a) contracts,
continues to determine eligibility of
concerns for contract award, and re-
tains appeal rights under FAR 19.810.
The SBA delegates only the authority
to sign contracts on its behalf. Con-
sistent with the provisions of the PA,
this authority is hereby redelegated to
DoD contracting officers. A copy of the
PA, which includes the PA’s expiration
date, is available at PGI 219.800.

(b) Contracts awarded under the PA
may be awarded directly to the 8(a)
participant on either a sole source or
competitive basis. An SBA signature
on the contract is not required.

(c) Notwithstanding the PA, the con-
tracting officer may elect to award a
contract pursuant to the provisions of
FAR Subpart 19.8.

[67 FR 11436, Mar. 14, 2002, as amended at 72
FR 20762, Apr. 26, 2007]

219.806

219.803 Selecting acquisitions for the
8(a) Program.
When selecting acquisitions for the
8(a) Program, follow the procedures at
PGIT 219.803.

[72 FR 20762, Apr. 26, 2007]

219.804 Evaluation, offering, and ac-
ceptance.

When processing requirements under
the PA, follow the procedures at PGI
219.804.

[72 FR 20762, Apr. 26, 2007]

219.804-1 Agency evaluation.

(f) The 8(a) firms should be offered
the opportunity to give a technical
presentation.

[63 FR 41974, Aug. 6, 1998]
219.805 Competitive 8(a).

219.805-1 General.

(b)(2)(A) For acquisitions that exceed
the competitive threshold, the SBA
also may accept the requirement for a
sole source 8(a) award on behalf of a
small business concern owned by a Na-
tive Hawaiian Organization (Section
8020 of Pub. L. 109-148).

(B) Native Hawaiian Organization, as
used in this subsection and as defined
by 15 U.S.C. 637(a)(15) and 13 CFR 124.3,
means any community service organi-
zation serving Native Hawaiians in the
State of Hawaii—

(I) That is a not-for-profit organiza-
tion chartered by the State of Hawaii;

(2) That is controlled by Native Ha-
waiians; and

(3) Whose business activities will
principally benefit such Native Hawai-
ians.

[70 FR 43073, July 26, 2005, as amended at 71
FR 34832, June 16, 2006]
219.805-2 Procedures.

When processing requirements under
the PA, follow the procedures at PGI
219.805-2 for requesting eligibility de-
terminations.

[72 FR 20762, Apr. 26, 2007]

219.806 Pricing the 8(a) contract.

For requirements processed under
the PA cited in 219.800—

141



219.808

(1) The contracting officer shall ob-
tain certified cost or pricing data from
the 8(a) contractor, if required by FAR
subpart 15.4; and

(2) SBA concurrence in the nego-
tiated price is not required. However,
except for purchase orders not exceed-
ing the simplified acquisition thresh-
old, the contracting officer shall notify
the SBA prior to withdrawing a re-
quirement from the 8(a) Program due
to failure to agree on price or other
terms and conditions.

[63 FR 33588, June 19, 1998, as amended at 67
FR 11437, Mar. 14, 2002; 67 FR 49256, July 30,
2002; 77 FR 76940, Dec. 31, 2012]

219.808 Contract negotiations.
219.808-1 Sole source.

For sole source requirements proc-
essed under the PA, follow the proce-
dures at PGI 219.808-1.

[72 FR 20762, Apr. 26, 2007]

219.811 Preparing the contracts.

When preparing awards under the
PA, follow the procedures at PGI
219.811.

[72 FR 20762, Apr. 26, 2007]

219.811-3 Contract clauses.

(1) Use the clause at 252.219-7009, Sec-
tion 8(a) Direct Award, instead of the
clauses at FAR 52.219-11, Special 8(a)
Contract Conditions, FAR 52.219-12,
Special 8(a) Subcontract Conditions,
and FAR 52.219-17, Section 8(a) Award,
in solicitations and contracts processed
in accordance with the PA cited in
219.800.

(2) Use the clause at 252.219-7010, No-
tification of Competition Limited to
Eligible 8(a) Concerns—Partnership
Agreement, in lieu of the clause at
FAR 52.219-18, Notification of Competi-
tion Limited to Eligible 8(a) Concerns,
in competitive solicitations and con-
tracts when the acquisition is accom-
plished using the procedures of FAR
19.805 and processed in accordance with
the PA cited in 219.800.

(3) Use the clause at 252.219-7011, No-
tification to Delay Performance, in so-
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licitations and purchase orders issued
under the PA cited in 219.800.

[63 FR 33588, June 19, 1998, as amended at 67
FR 11437, Mar. 14, 2002; 72 FR 20762, Apr. 26,
2007; 81 FR 17046, Mar. 25, 2016]

Subpart 219.13—Historically Un-

derutilized  Business Zone
(HUBZone) Program
219.1307 Price evaluation preference

for HUBZone small business con-
cerns.

(a) Also, do not use the price evalua-
tion preference in acquisitions that use
tiered evaluation of offers, until a tier
is reached that considers offers from
other than small business concerns.

[71 FR 53043, Sept. 8, 2006]
Subpart 219.70 [Reserved]

Subpart 219.71—Pilot Mentor-
Protege Program

SOURCE: 65 FR 6555, Feb. 10, 2000, unless
otherwise noted.

219.7100 Scope.

This subpart implements the Pilot
Mentor-Protégé Program (hereafter re-
ferred to as the ‘‘Program’) estab-
lished under Section 831 of the Na-
tional Defense Authorization Act for
Fiscal Year 1991 (Public Law 101-510; 10
U.S.C. 2302 note). The purpose of the
Program is to provide incentives for
DoD contractors to assist protége firms
in enhancing their capabilities and to
increase participation of such firms in
Government and commercial con-
tracts.

[66 FR 47108, Sept. 11, 2001, as amended at 69
FR 74995, Dec. 15, 2004]

219.7101 Policy.

DoD policy and procedures for imple-
mentation of the Program are con-
tained in Appendix I, Policy and Proce-
dures for the DoD Pilot Mentor-
Protégé Program.

219.7102

The Program includes—

(a) Mentor firms that are prime con-
tractors with at least one active sub-
contracting plan negotiated under FAR

General.
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Subpart 19.7 or under the DoD Com-
prehensive Subcontracting Test Pro-
gram.

(b) Protégé firms that are—

(1)(i) small disadvantaged business
concerns as defined at 219.001(1);

(ii) Business entities owned and con-
trolled by an Indian tribe;

(iii) business entities owned and con-
trolled by a Native Hawaiian Organiza-
tion;

(iv) Qualified organizations employ-
ing the severely disabled;

(v) Women-owned small business con-
cerns;

(vi) Service-disabled veteran-owned
small business concerns; or

(vii) HUBZone small business con-
cerns;

(2) Eligible for receipt of Federal con-
tracts; and

(3) Selected by the mentor firm.

(c) Mentor-protégé agreements that
establish a developmental assistance
program for a protégeé firm.

(d) Incentives that DoD may provide
to mentor firms, including—

(1) Reimbursement for developmental
assistance costs through—

(i) A separately priced contract line
item on a DoD contract; or

(ii) A separate contract, upon written
determination by the cognizant Com-
ponent Director, Small Business Pro-
grams (SBP), that unusual cir-
cumstances justify reimbursement
using a separate contract; or

(2) Credit toward applicable subcon-
tracting goals, established under a sub-
contracting plan negotiated under FAR
Subpart 19.7 or under the DoD Com-
prehensive Subcontracting Test Pro-
gram, for developmental assistance
costs that are not reimbursed.

[656 FR 6555, Feb. 10, 2000; 656 FR 30191, May 10,
2000, as amended at 66 FR 47108, Sept. 11,
2001; 69 FR 74995, Dec. 15, 2004; 70 FR 29645,
May 24, 2005; 73 FR 46813, Aug. 12, 2008]

219.7103 Procedures.

219.7103-1 General.

The procedures for application, ac-
ceptance, and participation in the Pro-
gram are in Appendix I, Policy and
Procedures for the DoD Pilot Mentor-
Protégé Program. The Director, SBP,
of each military department or defense
agency has the authority to approve

219.7103-2

contractors as mentor firms, approve
mentor-protégé agreements, and for-
ward approved mentor-protégé agree-
ments to the contracting officer when
funding is available.

[69 FR 74995, Dec. 15, 2004, as amended at 73
FR 46813, Aug. 12, 2008]

219.7103-2 Contracting officer respon-
sibilities.

Contracting officers must—

(a) Negotiate an advance agreement
on the treatment of developmental as-
sistance costs for either credit or reim-
bursement if the mentor firm proposes
such an agreement, or delegate author-
ity to negotiate to the administrative
contracting officer (see FAR 31.109).

(b) Modify (without consideration)
applicable contract(s) to incorporate
the clause at 252.232-7005, Reimburse-
ment of Subcontractor Advance Pay-
ments—DoD Pilot Mentor-Protégé Pro-
gram, when a mentor firm provides ad-
vance payments to a protégé firm
under the Program and the mentor
firm requests reimbursement of ad-
vance payments.

(¢) Modify (without consideration)
applicable contract(s) to incorporate
other than customary progress pay-
ments for protégé firms in accordance
with FAR 32.504(c) if a mentor firm
provides such payments to a protégé
firm and the mentor firm requests re-
imbursement.

(d) Modify applicable contract(s) to
establish a contract line item for reim-
bursement of developmental assistance
costs if—

(1) A DoD program manager or the
cognizant Component Director, SBP,
has made funds available for that pur-
pose; and

(2) The contractor has an approved
mentor-protégé agreement.

(e) Negotiate and award a separate
contract for reimbursement of develop-
mental assistance costs only if—

(1) Funds are available for that pur-
pose;

(2) The contractor has an approved
mentor-protégé agreement; and

(3) The cognizant Component Direc-
tor, SBP, has made a determination in
accordance with 219.7102(d)(1)(ii).

(f) Not authorize reimbursement for
costs of assistance furnished to a
protégé firm in excess of $1,000,000 in a
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fiscal year unless a written determina-
tion from the cognizant Component Di-
rector, SBP, is obtained.

(g) Advise contractors of reporting
requirements in Appendix I.

(h) Provide a copy of the approved
Mentor-Protégé agreement to the De-
fense Contract Management Agency
administrative contracting officer re-
sponsible for conducting the annual
performance review (see appendix I,
section 1-113).

[656 FR 6555, Feb. 10, 2000; 656 FR 30191, May 10,
2000, as amended at 656 FR 50150, Aug. 17, 2000;
66 FR 47109, Sept. 11, 2001; 69 FR 74995, Dec.
15, 2004; 73 FR 46814, Aug. 12, 2008]

219.7104 Developmental assistance
costs eligible for reimbursement or
credit.

(a) Developmental assistance pro-
vided under an approved mentor-
protégé agreement is distinct from, and
must not duplicate, any effort that is
the normal and expected product of the
award and administration of the men-
tor firm’s subcontracts. The mentor
firm must accumulate and charge costs
associated with the latter in accord-
ance with its approved accounting
practices. Mentor firm costs that are
eligible for reimbursement are set
forth in appendix I.

(b) Before incurring any costs under
the Program, mentor firms must estab-
lish the accounting treatment of devel-
opmental assistance costs eligible for
reimbursement or credit. Advance
agreements are encouraged. To be eli-
gible for reimbursement under the Pro-
gram, the mentor firm must incur the
costs before October 1, 2018.

(c) If the mentor firm is suspended or
debarred while performing under an ap-
proved mentor-protégé agreement, the
mentor firm may not be reimbursed or
credited for developmental assistance
costs incurred more than 30 days after
the imposition of the suspension or de-
barment.

(d) Developmental assistance costs
incurred by a mentor firm before Octo-
ber 1, 2018, that are eligible for cred-
iting under the Program, may be cred-
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ited toward subcontracting plan goals
as set forth in appendix I.

[656 FR 6555, Feb. 10, 2000; 656 FR 30191, May 10,
2000, as amended at 67 FR 77937, Dec. 20, 2002;
70 FR 29645, May 24, 2005; 76 FR 71467, Nov. 18,
2011; 77 FR 11367, Feb. 24, 2012]

219.7105 Reporting.

Mentor and protégé firms must re-
port on the progress made under men-
tor-protégé agreements as indicated in
appendix I, section I-112.

[66 FR 6555, Feb. 10, 2000, as amended at 69
FR 74996, Dec. 15, 2004]

219.7106 Performance reviews.

The Defense Contract Management
Agency will conduct annual perform-
ance reviews of all mentor-protégé
agreements as indicated in appendix I,
section I-113. The determinations made
in these reviews should be a major fac-
tor in determinations of amounts of re-
imbursement, if any, that the mentor
firm is eligible to receive in the re-
maining years of the Program partici-
pation term under the agreement.

[66 FR 50150, Aug. 17, 2000, as amended at 69
FR 74996, Dec. 15, 2004]

PART 222—APPLICATION OF
LABOR LAWS TO GOVERNMENT
ACQUISITIONS

Sec.
222.001 Definitions.

Subpart 222.1—Basic Labor Policies

222.101 Labor relations.

222.101-1 General.

222.101-3 Reporting labor disputes.

222.101-3-70 Impact of labor disputes on de-
fense programs.

222.101-4 Removal of items from contrac-
tors’ facilities affected by work stop-
pages.

222.101-70 Acquisition of stevedoring serv-
ices during labor disputes.

222.102 Federal and State labor require-
ments.

222.102-1 Policy.

222.103 Overtime.

222.103-4 Approvals.

Subpart 222.3—Contract Work Hours and
Safety Standards

222.302 Liquidated damages and overtime
pay.
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Subpart 222.4—Labor Standards for
Contracts Involving Construction

222.402 Applicability.

222.402-70 Installation support contracts.

222.403 Statutory and regulatory require-
ments.

222.403-4 Department of Labor regulations.

222.404 Construction Wage Rate Require-
ments statute wage determinations.

222.404-2 General requirements.

222.406 Administration and enforcement.

222.406-1 Policy.

222.406-6 Payrolls and statements.

222.406-8 Investigations.

222.406-9 Withholding from or suspension of
contract payments.
222.406-10 Disposition of

cerning construction
standards enforcement.
222.406-13 Semiannual enforcement reports.

disputes
contract

con-
labor

Subpart 222.6—Contracts for Materials,
Supplies, Articles, and Equipment Ex-
ceeding $15,000

222.604 Exemptions.
222.604-2 Regulatory exemptions.

Subpart 222.8—Equal Employment
Opportunity

222.806 Inquiries.
222.807 Exemptions.

Subpart 222.10—Service Contract Labor
Standards

222.1003 Applicability.

222.1003-1 General.

222.1008 Procedures for obtaining wage de-
terminations.

222.1008-1 Obtaining wage determinations.

Subpart 222.13—Equal Opportunity for
Veterans

222.1306 Waivers.

222.1308 Complaint procedures.

222.1310 Solicitation provision and contract
clauses.

Subpart 222.14—Employment of Workers
with Disabilites

222.1403 Waivers.
222.1406 Complaint procedures.

Subpart 222.17—Combating Trafficking in
Persons

222.1703 Policy.
222.1704 Violations and remedies.
222.1770 Procedures.

DoD 222.101-1

222.1771 Solicitation provision.

Subpart 222.70—Restrictions on the Em-
ployment of Personnel for Work on
Construction and Service Contracts in
Noncontiguous States

222.7000
222.7001
222.7002
222.17003
222.7004

Subpart 222.71—Right of First Refusal of
Employment

222.7101 Policy.
222.7102 Contract clause.

Scope of subpart.
Definition.
General.
Waivers.
Contract clause.

Subpart 222.72—Compliance with Labor
Laws of Foreign Governments

222.7201 Contract clauses.

Subpart 222.73—Limitations Applicable to
Contracts Performed on Guam

222.7300 Scope of subpart.

222.7301 Prohibition on use of nonimmigrant
aliens.

222.7302 Contract clause.

Subpart 222.74—Restrictions on the Use of
Mandatory Arbitration Agreements

222.7400
222.7401
222.17402
222.7403
222.17404
222.17405

AUTHORITY: 41 U.S.C. 1303 and 48 CFR chap-
ter 1.

SOURCE: 56 FR 36358, July 31, 1991, unless
otherwise noted.

Scope of subpart.
Definition.
Policy.
Applicability.
Waiver.

Contract clause.

222.001 Definitions.

Labor advisor, as used in this part,
means the departmental or agency
headquarters labor advisor.

[66 FR 363568, July 31, 1991, as amended at 72
FR 20763, Apr. 26, 2007]

Subpart 222.1—Bassic Labor
Policies

222,101 Labor relations.

222.101-1 General.

Follow the procedures at PGI 222.101-
1 for referral of labor relations matters
to the appropriate authorities.

[71 FR 18670, Apr. 12, 2006]
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222.101-3 Reporting labor disputes.

Follow the procedures at PGI 222.101-
3 for reporting labor disputes.

[71 FR 18670, Apr. 12, 2006]

222.101-3-70 Impact of labor disputes
on defense programs.

(a) Each department and agency shall
determine the degree of impact of po-
tential or actual labor disputes on its
own programs and requirements. For
guidance on determining the degree of
impact, see PGI 222.101-3-70(a).

(b) Each contracting activity shall
obtain and develop data reflecting the
impact of a labor dispute on its re-
quirements and programs. Upon deter-
mining that the impact of the labor
dispute is significant, the head of the
contracting activity shall submit a re-
port of findings and recommendations
to the labor advisor in accordance with
departmental procedures.

[71 FR 18670, Apr. 12, 2006, as amended at 80
FR 67255, Oct. 30, 2015]

222.101-4 Removal of items from con-
tractors’ facilities affected by work
stoppages.

(a) When a contractor is unable to de-
liver urgent and critical items because
of a work stoppage at its facility, the
contracting officer, before removing
any items from the facility, shall—

(i) Before initiating any action, con-
tact the labor advisor to obtain the
opinion of the national office of the
Federal Mediation and Conciliation
Service or other mediation agency re-
garding the effect movement of the
items would have on labor negotia-
tions. Normally removals will not be
made if they will adversely affect labor
negotiations.

(ii) Upon the recommendation of the
labor advisor, provide a written request
for removal of the material to the cog-
nizant contract administration office.
Include in the request the information
specified at PGI 222.101-4(a)(ii).

(iii) With the assistance of the labor
advisor or the commander of the con-
tract administration office, attempt to
have both the management and the
labor representatives involved agree to
shipment of the material by normal
means.
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(iv) If agreement for removal of the
needed items cannot be reached fol-
lowing the procedures in paragraphs (a)
(i) through (iii) of this subsection, the
commander of the contract administra-
tion office, after obtaining approval
from the labor advisor, may seek the
concurrence of the parties to the dis-
pute to permit movement of the mate-
rial by military vehicles with military
personnel. On receipt of such concur-
rences, the commander may proceed to
make necessary arrangements to move
the material.

(v) If agreement for removal of the
needed items cannot be reached fol-
lowing any of the procedures in para-
graphs (a) (i) through (iv) of this sub-
section, refer the matter to the labor
advisor with the information required
by 222.101-3-70(b). If the labor advisor is
unsuccessful in obtaining concurrence
of the parties for the movement of the
material and further action to obtain
the material is deemed necessary, refer
the matter to the agency head. Upon
review and verification that the items
are urgently or critically needed and
cannot be moved with the consent of
the parties, the agency head, on a non-
delegable basis, may order removal of
the items from the facility.

[66 FR 36358, July 31, 1991, as amended at 71
FR 18670, Apr. 12, 2006]

222.101-70 Acquisition of stevedoring
services during labor disputes.

(a) Use the following procedures only
in the order listed when a labor dispute
delays performance of a contract for
stevedoring services which are ur-
gently needed.

(1) Attempt to have management and
labor voluntarily agree to exempt mili-
tary supplies from the labor dispute by
continuing the movement of such ma-
terial.

(2) Divert vessels to alternate ports
able to provide necessary stevedoring
services.

(3) Consider contracting with reliable
alternative sources of supply within
the stevedoring industry.

(4) Utilize civil service stevedores to
perform the work performed by con-
tract stevedores.

(5) Utilize military personnel to han-
dle the cargo which was being handled
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by contract stevedores prior to the
labor dispute.

(b) Notify the labor advisor when a
deviation from the procedures in para-
graph (a) of this subsection is required.

222.102 Federal and State labor re-
quirements.

222.102-1 Policy.

(1) Direct all inquiries from contrac-
tors or contractor employees regarding
the applicability or interpretation of
Occupational Safety and Health Act
(OSHA) regulations to the Department
of Liabor.

(2) Upon request, provide the address
of the appropriate field office of the Oc-
cupational Safety and Health Adminis-
tration of the Department of Labor.

(3) Do not initiate any application for
the suspension or relaxation of labor
requirements without prior coordina-
tion with the labor advisor. Any re-
quests for variances or alternative
means of compliance with OSHA re-
quirements must be approved by the
Occupational Safety and Health Ad-
ministration of the Department of
Labor.

[71 FR 18670, Apr. 12, 2006]
222.103 Overtime.

222.103-4 Approvals.

(a) The department/agency approving
official shall—

(i) Obtain the concurrence of other
appropriate approving officials; and

(ii) Seek agreement as to the con-
tracts under which overtime premiums
will be approved when—

(A) Two or more contracting offices
have current contracts at the same
contractor facility; and

(B) The approval of overtime by one
contracting office will affect the per-
formance or cost of contracts of an-
other office. In the absence of evidence
to the contrary, a contracting officer
may rely on a contractor’s statement
that approval of overtime premium pay
for one contract will not affect per-
formance or payments under any other
contract.

222.302

Subpart 222.3—Contract Work
Hours and Safety Standards

222.302 Liquidated damages and over-
time pay.

Upon receipt of notification of Con-
tract Work Hours and Safety Stand-
ards violations, the contracting officer
shall—

(1) Immediately withhold such funds
as are available;

(2) Give the contractor written noti-
fication of the withholding and a state-
ment of the basis for the liquidated
damages assessment. The written noti-
fication shall also inform the con-
tractor of its 60 days right to appeal
the assessment, through the con-
tracting officer, to the agency official
responsible for acting on such appeals;
and

(3) If funds available for withholding
are insufficient to cover liquidated
damages, ask the contractor to pay
voluntarily such funds as are necessary
to cover the total liquidated damage
assessment.

(d)(i) The assessment shall become
the final administrative determination
of contractor liability for liquidated
damages when—

(A) The contractor fails to appeal to
the contracting agency within 60 days
from the date of the withholding of
funds;

(B) The department agency, following
the contractor’s appeals, issues a final
order which affirms the assessment of
liquidated damages or waives damages
of $500 or less; or

(C) The Secretary of Labor takes
final action on a recommendation of
the agency head to waive or adjust lig-
uidated damages in excess of $500.

(ii) Upon final administrative deter-
mination of the contractor’s liability
for liquidated damages, the con-
tracting officer shall transmit withheld
or collected funds determined to be
owed the Government as liquidated
damages to the servicing finance and
accounting officer for crediting to the
appropriate Government Treasury ac-
count. The contracting officer shall re-
turn any excess withheld funds to the
contractor.

[66 FR 363568, July 31, 1991, as amended at 77
FR 35880, June 15, 2012]
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222.402

Subpart 222.4—Labor Standards
for Contracts Involving Con-
struction

222.402 Applicability.

222.402-70 Installation
tracts.

(a) Apply both the Service Contract
Labor Standards statute and the Con-
struction Wage Rate Requirements
statute to installation support con-
tracts if—

(1) The contract is principally for
services but also requires a substantial
and segregable amount of construction,
alteration, renovation, painting, or re-
pair work; and

(2) The aggregate dollar value of such
construction work exceeds or is ex-
pected to exceed $2,000.

(b) Service Contract Labor Standards
statute coverage under the contract. Con-
tract installation support require-
ments, such as plant operation and in-
stallation services (i.e., custodial, snow
removal, etc.) are subject to the Serv-
ice Contract Labor Standards. Apply
Service Contract Labor Standards
clauses and minimum wage and fringe
benefit requirements to all contract
service calls or orders for such mainte-
nance and support work.

(c) Construction Wage Rate Require-
ments statute coverage under the con-
tract. Contract construction, alter-
ation, renovation, painting, and repair
requirements (i.e., roof shingling,
building structural repair, paving re-
pairs, etc.) are subject to the Construc-
tion Wage Rate Requirements statute.
Apply Construction Wage Rate Re-
quirements clauses and minimum wage
requirements to all contract service
calls or orders for construction, alter-
ation, renovation, painting, or repairs
to buildings or other works.

(d) Repairs versus maintenance. Some
contract work may be characterized as
either Construction Wage Rate Re-
quirements painting/repairs or Service
Contract Labor Standards mainte-
nance. For example, replacing broken
windows, spot painting, or minor
patching of a wall could be covered by
either the Construction Wage Rate Re-
quirements or the Service Contract
Labor Standards. In those instances
where a contract service call or order

support con-

48 CFR Ch. 2 (10-1-16 Edition)

requires construction trade skills (i.e.,
carpenter, plumber, painter, etc.), but
it is unclear whether the work required
is Service Contract Labor Standards
maintenance or Construction Wage
Rate Requirements painting/repairs,
apply the following rules:

(1) Individual service calls or orders
which will require a total of 32 or more
work hours to perform shall be consid-
ered to be repair work subject to the
Construction Wage Rate Requirements.

(2) Individual service calls or orders
which will require less than 32 work
hours to perform shall be considered to
be maintenance subject to the Service
Contract Labor Standards.

(3) Painting work of 200 square feet
or more to be performed under an indi-
vidual service call or order shall be
considered to be subject to the Con-
struction Wage Rate Requirements
statute regardless of the total work
hours required.

(e) The determination of labor stand-
ards application shall be made at the
time the solicitation is prepared in
those cases where requirements can be
identified. Otherwise, the determina-
tion shall be made at the time the serv-
ice call or order is placed against the
contract. The service call or order shall
identify the labor standards law and
contract wage determination which
will apply to the work required.

(f) Contracting officers may not
avoid application of the Construction
Wage Rate Requirements statute by
splitting individual tasks between or-
ders or contracts.

[566 FR 36358, July 31, 1991, as amended at 77
FR 35880, June 15, 2012]

222,403 Statutory and regulatory re-
quirements.

222.403-4 Department of Labor regula-
tions.
Direct all questions regarding De-
partment of Labor regulations to the
labor advisor.

222,404 Construction Wage Rate Re-
quirements statute wage determina-
tions.

Not later than April 1 of each year,
each department and agency shall fur-
nish the Administrator, Wage and Hour
Division, with a general outline of its
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proposed construction program for the
coming fiscal year. The Department of
Labor uses this information to deter-
mine where general wage determina-
tion surveys will be conducted.

(1) Indicate by individual project of
$500,000 or more—

(i) The anticipated type of construc-
tion;

(ii) The estimated dollar value; and

(iii) The location in which the work
is to be performed (city, town, village,
county, or other civil subdivision of
the state).

(2) The report format is contained in
Department of Labor All Agency Memo
144, December 27, 1985.

(3) The report control number is 1671-
DOL-AN.

[66 FR 36358, July 31, 1991, as amended at 77
FR 35880, June 15, 2012]

222.404-2 General requirements.

(c)(6) Follow the procedures at PGI
222.404-2(c)(b) when seeking clarifica-
tion of the proper application of con-
struction wage rate schedules.

[72 FR 20764, Apr. 26, 2007]

222.406 Administration and enforce-
ment.

222.406-1 Policy.

(a) General. The program shall also
include—

(i) Training appropriate contract ad-
ministration, labor relations, inspec-
tion, and other labor standards en-
forcement personnel in their respon-
sibilities; and

(ii) Periodic review of field enforce-
ment activities to ensure compliance
with applicable regulations and in-
structions.

(b) Preconstruction letters and con-
ferences. (1) Promptly after award of
the contract, the contracting officer
shall provide a preconstruction letter
to the prime contractor. This letter
should accomplish the following, as ap-
propriate—

(A) Indicate that the labor standards
requirements contained in the contract
are based on the following statutes and
regulations—

(I) Construction Wage Rate Require-
ments statute.

(2) Contract Work Hours and Safety
Standards statute;

222.406-6

(3) Copeland (Anti-Kickback) Act;

(4) Parts 3 and 5 of the Secretary of
Labor’s Regulations (parts 3 and 5, sub-
title A, title 29, CFR); and

(5) Executive Order 11246 (Equal Em-
ployment Opportunity);

(B) Call attention to the labor stand-
ards requirements in the contract
which relate to—

(I) Employment of foremen, laborers,
mechanics, and others;

(2) Wages and fringe benefits pay-
ments, payrolls, and statements;

(3) Differentiation between
contractors and suppliers;

(4) Additional classifications;

(5) Benefits to be realized by contrac-
tors and subcontractors in Kkeeping
complete work records;

(6) Penalties and sanctions for viola-
tions of the labor standards provisions;
and

(7) The applicable provisions of FAR
22.403; and

(C) Ensure that the contractor sends
a copy of the preconstruction letter to
each subcontractor.

(2) Before construction begins, the
contracting officer shall confer with
the prime contractor and any subcon-
tractor designated by the prime to em-
phasize their labor standards obliga-
tions under the contract when—

(A) The prime contractor has not per-
formed previous Government con-
tracts;

(B) The prime contractor experienced
difficulty in complying with Ilabor
standards requirements on previous
contracts; or

(C) It is necessary to determine
whether the contractor and its sub-
contractors intend to pay any required
fringe benefits in the manner specified
in the wage determination or to elect a
different method of payment. If the
latter, inform the contractor of the re-
quirements of FAR 22.406-2.

[566 FR 36358, July 31, 1991, as amended at 77
FR 35880, June 15, 2012]

sub-

222.406-6 Payrolls and statements.

(a) Submission. Contractors who do
not use Department of Labor Form WH
347 or its equivalent must submit a DD
Form 879, Statement of Compliance,
with each payroll report.
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222.406-8 Investigations.

(a) Before beginning an investigation,
the investigator shall inform the con-
tractor of the general scope of the in-
vestigation, and that the investigation
will include examining pertinent
records and interviewing employees. In
conducting the investigation, follow
the procedures at PGI 222.406-8(a).

(c) Contractor notification. (4)(A) No-
tify the contractor by certified mail of
any finding that it is liable for lig-
uidated damages under the Contract
Work Hours and Safety Standards
(CWHSS) statute. The mnotification
shall inform the contractor that—

(I) It has 60 days after receipt of the
notice to appeal the assessment of lig-
uidated damages; and

(2) The appeal must demonstrate ei-
ther that the alleged violations did not
occur at all, occurred inadvertently
notwithstanding the exercise of due
care, or the assessment was computed
improperly.

(B) If an appeal is received, the con-
tracting officer shall process the ap-
peal in accordance with department or
agency regulations.

(d) Contracting officer’s report. For-
ward a detailed enforcement report or
summary report to the agency head in
accordance with agency procedures. In-
clude in the report, as a minimum, the
information specified at PGI 222.406—
8(d).

[66 FR 36358, July 31, 1991, as amended at 71
FR 18670, Apr. 12, 2006; 77 FR 35880, June 15,
2012]

222.406-9 Withholding from or suspen-
sion of contract payments.

(a) Withholding from contract pay-
ments. The contracting officer shall
contact the labor advisor for assistance
when payments due a contractor are
not available to satisfy that contrac-
tor’s liability for Construction Wage
Rate Requirements or CWHSS statute
wage underpayments or liquidated
damages.

(c) Disposition of contract payments
withheld or suspended—(3) Limitation on
forwarding or returning funds. When dis-
position of withheld funds remains the
final action necessary to close out a
contract, the Department of Labor has
given blanket approval to forward
withheld funds to the Comptroller Gen-
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eral pending completion of an inves-
tigation or other administrative pro-
ceedings.

(4) Liquidated damages. (A) The agen-
cy head may adjust liquidated damages
of $5600 or less when the amount as-
sessed is incorrect or waive the assess-
ment when the violations—

(I) Were nonwillful or inadvertent;
and

(2) Occurred notwithstanding the ex-
ercise of due care by the contractor, its
subcontractor, or their agents.

(B) The agency head may recommend
to the Administrator, Wage and Hour
Division, that the liquidated damages
over $500 be adjusted because the
amount assessed is incorrect. The
agency head may also recommend the
assessment be waived when the viola-
tions—

(I) Were nonwillful or inadvertent;
and

(2) Occurred notwithstanding the ex-
ercise of due care by the contractor,
the subcontractor, or their agents.

[66 FR 36358, July 31, 1991, as amended at 77
FR 35880, June 15, 2012]

222.406-10 Disposition of disputes con-
cerning construction contract labor
standards enforcement.

(d) Forward the contracting officer’s
findings and the contractor’s state-
ment through the labor advisor.

222.406-13 Semiannual
reports.

Forward these reports through the
head of the contracting activity to the
labor advisor within 15 days following
the end of the reporting period. These
reports shall not include information
from investigations conducted by the
Department of Labor. These reports
shall contain the following informa-
tion, as applicable, for construction
work subject to the Construction Wage
Rate Requirements statute and the
CWSS statute—

(1) Period covered;

(2) Number of prime contracts award-
ed;

(3) Total dollar amount of prime con-
tracts awarded;

(4) Number of contractors/sub-
contractors against whom complaints
were received;

enforcement
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(56) Number of investigations con-
ducted;

(6) Number of contractors/sub-
contractors found in violation;

(7) Amount of wage restitution found
due under—

(i) Construction Wage Rate Require-
ments statute; and

(ii) CWSS statute;

(8) Number of employees due wage
restitution under—

(i) Construction Wage Rate Require-
ments statute; and

(i1) CWHSS statute;

(9) Amount of liquidated damages as-
sessed under the CWSS statute—

(i) Total amount; and

(ii) Number of contracts involved;

(10) Number of employees
amount paid/withheld under—

(i) Construction Wage Rate Require-
ments statute;

(ii) CWSS statute;

(iii) Copeland Act; and

(11) Preconstruction activities—

(i) Number of compliance checks per-
formed

(ii) Preconstruction letters sent.

[66 FR 36358, July 31, 1991, as amended at 77
FR 35880, June 15, 2012]

Subpart 222.6—Contracts for Ma-
terials, Supplies, Articles, and
Equipment Exceeding
$15,000

222.604 Exemptions.

and

222.604-2 Regulatory exemptions.

(b) Submit all applications for such
exemptions through contracting chan-
nels to the labor advisor.

[66 FR 363568, July 31, 1991, as amended at 65
FR 14398, Mar. 16, 2000]

Subpart 222.8—Equal Employment
Opportunity

222.806 Inquiries.

(b) Refer inquiries through the labor
advisor.
222.807 Exemptions.

(c) Follow the procedures at PGI
222.807(c) when submitting a request for
an exemption.

[71 FR 18670, Apr. 12, 2006]

222.1310

Subpart 222.10—Service Contract
Labor Standards

222.1003 Applicability.

222.1003-1 General.

For contracts having a substantial
amount of construction, alteration,
renovation, painting, or repair work,
see 222.402-70.

222.1008 Procedures for
wage determinations.

obtaining

222.1008-1 Obtaining wage determina-
tions.

Follow the procedures at PGI
222.1008-1 regarding use of the Service
Contract Act Directory of Occupations
when preparing the e98.

[72 FR 20764, Apr. 26, 2007]

Subpart 222.13—Equal
Opportunity for Veterans

SOURCE: 71 FR 18670, Apr. 12, 2006, unless
otherwise noted.

222.1305 Waivers.

(c) Follow the procedures at PGI
222.1305(c) for submission of waiver re-
quests.

222.1308

The contracting officer shall—

(1) Forward each complaint received
as indicated in FAR 22.1308; and

(2) Notify the complainant of the re-
ferral. The contractor in question shall
not be advised in any manner or for
any reason of the complainant’s name,
the nature of the complaint, or the fact
that the complaint was received.

Complaint procedures.

222.1310 Solicitation
contract clauses.

(a)(1) Use of the clause at FAR 52.222—
35, Equal Opportunity for Veterans,
with its paragraph (c), Listing Open-
ings, also satisfies the requirement of
10 U.S.C. 2410k.

[71 FR 18670, Apr. 12, 2006, as amended at 80
FR 67255, Oct. 30, 2015]

provision and
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222.1403

Subpart 222.14—Employment of
Workers with Disabilites

222.1403 Waivers.

(c) The contracting officer shall sub-
mit a waiver request through con-
tracting channels to the labor advisor.
If the request is justified, the labor ad-
visor will endorse the request and for-
ward it for action to—

(i) The agency head for waivers under
FAR 22.1403(a). For the defense agen-
cies, waivers must be approved by the
Under Secretary of Defense for Acquisi-
tion.

(ii) The Secretary of Defense, with-
out the power of redelegation, for waiv-
ers under FAR 22.1403(b).

222.1406 Complaint procedures.

The contracting officer shall notify
the complainant of such referral. The
contractor in question shall not be ad-
vised in any manner or for any reason
of the complainant’s name, the nature
of the complaint, or the fact that the
complaint was received.

[71 FR 18671, Apr. 12, 2006]

Subpart 222.17—Combating
Trafficking in Persons

SOURCE: 71 FR 62563, Oct. 26, 2006, unless
otherwise noted.

222.1703 Policy.

See PGI 222.1703 for additional infor-
mation regarding DoD policy for com-
bating trafficking in persons outside
the United States.

[78 FR 4115, Jan. 24, 2008]

222.1704 Violations and remedies.

Follow the procedures at PGI 222.1704
for notifying the Combatant Com-
mander if a violation occurs.

[73 FR 4115, Jan. 24, 2008]

222.1770 Procedures.

For a sample checklist for auditing
compliance with Combating Traf-
ficking in Persons policy, see the De-
fense Contract Management Agency
checklist, Afghanistan Universal Ex-
amination Record Combating Traf-
ficking in Persons, available at DFARS
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Procedures Guidance and Information
222.117.

[80 FR 5001, Jan. 29, 2015]

222.1771 Solicitation provision.

Unless the solicitation includes the
provision at 252.204-7007, use the provi-
sion at 252.222-7007, Representation Re-
garding Combating Trafficking in Per-
sons, in all solicitations and contracts
that exceed the simplified acquisition
threshold, including solicitations and
contracts using FAR part 12 procedures
for the acquisition of commercial
items.

[80 FR 5001, Jan. 29, 2015]

Subpart 222.70—Restrictions on
the Employment of Personnel
for Work on Construction and
Service Contracts in Non-
contiguous States

SOURCE: 656 FR 14403, Mar. 16, 2000, unless
otherwise noted.

222.7000 Scope of subpart.

(a) This subpart implements Section
8071 of the Fiscal Year 2000 Defense Ap-
propriations Act, Public Law 106-79,
and similar sections in subsequent De-
fense Appropriations Acts.

(b) This subpart applies only—

(1) To construction and service con-
tracts to be performed in whole or in
part within a noncontiguous State; and

(2) When the unemployment rate in
the noncontiguous State is in excess of
the national average rate of unemploy-
ment as determined by the Secretary
of Liabor.

222.7001 Definition.

“Noncontiguous State,” as used in
this subpart, means Alaska, Hawaii,
Puerto Rico, the Northern Mariana Is-
lands, American Samoa, Guam, the
U.S. Virgin Islands, Baker Island,
Howland Island, Jarvis Island, John-
ston Atoll, Kingman Reef, Midway Is-
lands, Navassa Island, Palmyra Atoll,
and Wake Island.

[656 FR 50151, Aug. 17, 2000]

222.7002

A contractor awarded a contract sub-
ject to this subpart must employ, for

General.
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the purpose of performing that portion
of the contract work within the non-
contiguous State, individuals who are
residents of that noncontiguous State
and who, in the case of any craft or
trade, possess or would be able to ac-
quire promptly the necessary skills to
perform this contract.

222.7003 Waivers.

The head of the agency may waive
the requirements of 222.7002 on a case-
by-case basis in the interest of national
security.

[65 FR 50151, Aug. 17, 2000]

222.7004 Contract clause.

Use the clause at 252.222-7000, Re-
strictions on Employment of Per-
sonnel, in all solicitations and con-
tracts subject to this subpart. Insert
the name of the appropriate noncontig-
uous State in paragraph (a) of the
clause.

Subpart 222.7 1—Right of First
Refusal of Employment

SOURCE: 57 FR 52593, Nov. 4, 1992, unless
otherwise noted.

222.7101 Policy.

(a) DoD policy is to minimize the ad-
verse impact on civil service employees
affected by the closure of military in-
stallations. One means of imple-
menting this policy is to give employ-
ees adversely affected by closure of a
military installation the right of first
refusal for jobs created by award of
contracts arising from the closure ef-
fort that the employee is qualified to
fill.

(b) Closure efforts include the acqui-
sitions for preparing the installation
for closure (such as environmental res-
toration and utilities modification)
and maintaining the property after clo-
sure (such as security and fire preven-
tion services).

2227102 Contract clause.

Use the clause at 252.222-7001, Right
of First Refusal of Employment—Clo-
sure of Military Installations, in all so-
licitations and contracts arising from
the closure of the military installation
where the contract will be performed.

222.7301

Subpart 222.72—Compliance with
Labor Laws of Foreign Gov-
ernments

222.7201 Contract clauses.

(a) Use the clause at 252.222-7002,
Compliance with Local Labor Laws
(Overseas), in solicitations and con-
tracts for services or construction to
be performed outside the United States
and its outlying areas.

(b) Use the clause at 252.222-7003, Per-
mit from Italian Inspectorate of Labor,
in solicitations and contracts for por-
ter, janitorial, or ordinary facility and
equipment maintenance services to be
performed in Italy.

(c) Use the clause at 252.222-7004,
Compliance with Spanish Social Secu-
rity Laws and Regulations, in solicita-
tions and contracts for services or con-
struction to be performed in Spain.

[62 FR 34122, June 24, 1997, as amended at 70
FR 35545, June 21, 2005]

Subpart 222.73—Limitations Appli-
cable to Contracts Performed
on Guam

SOURCE: 64 FR 52672, Sept. 30, 1999, unless
otherwise noted.

222.7300 Scope of subpart.

This subpart—

(a) Implements Section 390 of the Na-
tional Defense Authorization Act for
Fiscal Year 1998 (Pub. L. 105-85); and

(b) Applies to contracts for base oper-
ations support on Guam that—

(1) Are awarded as a result of a com-
petition conducted under OMB Circular
A-T76; and

(2) Are entered into or modified on or
after November 18, 1997.

[72 FR 20764, Apr. 26, 2007]

222.7301 Prohibition on use of non-
immigrant aliens.

(a) Any alien who is issued a visa or
otherwise provided nonimmigrant sta-
tus under Section 101(a)(15)(H)(ii) of
the Immigration and Nationality Act
(8 U.S.C. 1101(a)(15)(H)(ii)) is prohibited
from performing work under a contract
for base operations support on Guam.

(b) 