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(Yie-nfo,! Aki li'^Y fbp.. fivvip. c?f fWe. ai(ft«frA e-L/pjK^ -tc> re-

/  ' o
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/o) fKccli; tA>ra? a^lefto the ec/eni-
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-te-silfieA rivrlna cAlrect aret c-rcss f Ka-1 +K\'5 C5^i<t 1r^o"\ Utxp-

-^ 0 1 ;

p(2-v^j lrtL/4 if if o\(cX j-fhen X y^.'tH.saxWp.



Cih'^ TKe, coi^risia.tes^ rabibg

Tr».b'> iiyouU [mxvp^ ba.lcp.0 ori fke hiCtc^Q/) O'f fi'rov(SJ\c^ •f/icct

wke-n Vk^ Sucked or. kiS ^ ku-l-kha-i fhe

okker ific. i'ole;nf^£AiVA no+ occc^r. fl 2.^)

BiuVk eif khfi-Se. StafS-irents fai'l tapfoi^P_ cv5£ja =.oJs/-krtii'c-p_

le&{i"vOaaA +rial 5+rtxfesLCKv/-

ft n af-f irma^-|\/e cA^a-feyise u/ooW VvAve. tVecA m^ + o jarouf^

f l)a+ 'Cuyd<, 5 i-£e.p\oa pfQ,pot>d&raric.p^ dv kke, Pju\r\^c&"

oJfask pjxsvly accomplished because, iskh&only ohild u^ho

n\\paed ike<e\,-eni \iwith HH ̂ wAtTJ (?ieiic-rrr^o\ ,
"O

The CDC'^•\ fi.rr^ by lumpifi^ all my c

H s>+a-)e.s/ klne obkar 1 tvc-i'^Aer-fs <A^fApio"l oceur& fl XO

In S'^cy ifist 1 -the couci shakes ̂ "kVic lav/^ is cunbdih-

PjA In vny Ins-bf-yc-iicJos to Vgc/' X iory Insh j f)-7 5 fba
Court s-tates / Sfi.psra.4e erTme to (diaixxed Vn e,aeb c&unt.

'  9 Iiv^i^w,-V j ^ i.a

Vou mast ̂Aac^olfi. par^k eounb s sparc3.4aly<, Ysy r v s.rcAi'c.'t

orficount SloooAA rot aont-rai vour uai^iAiVt ovs any okker

.counkd' Xf ih\e Cooris\n3iruct\or\^ ace i nd&ecX khe iauu

■tken kh-e o-khecaWeaeA \r)&ir\0.nk-s kaiyfi, ra loeufiiiA Ov\ a
•sJ -J

Jeicilc-c-f-ucjl ition vrS+rs&4';o.r .

(jv) C.oOJnSfil3 ^e-tic-ifincy ip)rfi^L.'/-A^r..e£A f ka not Com^ ot yvtv
fcial^ PreJucAicp occt^rs iA^ber-fUere. is a reasonable.

'



itv/ for C-OO J^^(\c,\ e.i^cy -fkp reSof"!

K^rnu\l)^ Uai/fi, k^fi r^;FPp.r-P;ri+ 5 3+^^c.klft^eA «.i 6'i5~8(}

tu&A (f the. sleep tse^e wa<, befrsre -tha-iyrv/, wifhoi/i-the

inS'fryc.'lioO "thaJc/rcrS voouM riof ha.i/& Kf)c7^r\ thai »-f fh^y be-

l{e.iyeJp\ 5o p^3 pe^rc.&ni possible X wycis<j?s\€ap ■bke.v/'^U
a.c^c>\r^

1

"t fs^^pe-c-bft^lly re^t-est the CPyi'f f& feiAjen/ -f/irs
cincXer P 15.<¥ fh'^rs) ^r.A bexxiyir, h-H-S +€stimcnv' Wac,

pah rfoperK/u.'e^aKeM -apc^WwinJhci faiVh rn the j6dioial -pra-
t  1 y o o ' f . — -

cessfti^f^/)

?)- TtiP. vii/rv Avnc.+fC'cirrnS uioiateal, rielit aacxmst belM«5
/  ' / J J ■ •

pWc^jct ih ^oo hie. i.e.op(nrbly i^fjaranteecA by fbe u.5^ const.
aryyfi.AA a\n(k \a/o^, corsSt, iRft. J SeC^ R-T^arAfi 7"7

The^appellcxte ooort 5+a.te3 AeVertnine uxhe.tbe,r a Ao(J~
ble.^eoY^a^y u lolotton or.c.yfrec^ . u/p.c.oPsicAer viykethe/'

'

''the r,v\c\ence^ ao Mf3^»+s ^ owct i'w3-Vroc.ti'oin c, maAe. it
^TPAvPifest/y avppixfenh to the . lYli^loh i7l Wft.a<A

G'd&j fi&H ¥t 1.5^ (o^^Am Kv\.^. aAAj2.A\
Tl^oo^k the itahf ooncee^ech that thP. S,OTy iiA "^troc-t/ons

^iVen Alc^ hot elearly fy\.Ktin^yi3k the ̂ ot-S j^orors eoo\ct

\o



Co^i'^S\c^^ for eAcV\ CocjaV mf 16, fWe. (-.o(>.rf .qft ll

l>p\tA tUflf if was iviai-iifesf ly afparerf vvki'cW«.ci:s st^pyaor-fe^^

Sc^ck CocJrif, B 17 TU-e. riourf -forfkersfcx-VecX / TI^a c^crle.

arauftA ilap. ckilc^ rapA <^n'^ c-kilA rno\€sWfiC>r\ ifM^olfma HH
0  1 0 . . .

we-r-p Wa«,#3(3\ ov\ H Hs (?rCil-g£.n,i'Va,l c^nfacf (vrfkfrw^oya f^e-

CoUck rt ny^IV>v^pi/ffip<a Ikrw/TiOP.rd's oifs HW rO fTvvy^bSiAnoovvi

pxfi \/e,ly ^ il1  . |- / T C

Pk.'jf fhp_+o cPnuicf^£s!¥.TASfrt'J"i<3n3 l8<ar>d I^A forc^uails

ioaop\/5fiErp be>fk-for molesflcckron ». P)79 AmiA +l^A

S Va-fe. CXrau^A c\ ravO<?. c.Varc!..e.-for GouM 6f^P 35:ii - 02.^

^  y/

aya=. \'Ne'4 maAi-feLSTly Ctpp'^rp^AT wKloK (acaf

U/WicVy ckar^p., 't-f jsc^rrl ecA <aU£?^«.s mfypp { fi3+rp£i-fib>/is

cKtara^'S ," h<3Vi/ C(Xa i«yme,r\ .WWS toe,je>f-Pe.ofpj-A -f-/) 0,^ i'\

f i^ftf? 'Thi.SOhcAfirfh/oe=S -faifw. lAfK^ft/oliWal pfar,p33.

't feAf&.c-\-Qcj }W <xsl< fKfs atvi^M to rej/reu/+Ki3 \\<=,ue^un-

ib.'i

ff, 3>fpcfo>fory p^e-f ivaif fcjn 0Tp '■^COw*m£/niCicfiPv^ U'l+f)
/X mfvipr -fpT an ivAWiorAl pt/fpcs^." Row ,o<^c> A 8C?
was o>(r(aor(S"f ifyfiOYyally vac^O'€.'as appliecA ^0 vva^/c£>v\c^uc.-|.
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'i'Ko. lb^£^e.eK5 CK. c(aM Hp .)C>r^ /nsiruot^

ior\ /l-fi fining ̂  Iv/^MiSTal p<yfp05£j> \iy<xs
ke^cc^c/Se, i"f toproViJe^ c^Kiasfe.(A^C(2.rf/xii^A/il^

^f^'nAixrc^ bv K^lt/ok tio& jc/fs' cpc^a fke. al(&}AA 1^/5-

Coi^cAfc-f^ fiiX"?! T"Kf-3> cc>h-sfr^'o-i'ic3n snvsfcts^

C-klvv, +K«.-1- tke. StctH+e. \rt/(\s c/nc.0A3{-|'fc/f(d/l<a.llv i/c:ic\0i£/&.
-; V r«^. .—

3A(3r /7-aV

0"^ c^u'r--S£. 1 msy^£5i'~«_l .oivt-ici^s.'be-s tweAA^ faosYvorcil ficrt^os.eJ>

se^yuc?-Jr\a'\orp/ eWrl-Pv"! r>fl 'ck\S (?k>i/iofS

icn Aoe^ ndfkiricfTe cl-s^rj-Tv v^kfc(i ̂ cjiy-rpcs ej
0  / 1 ' ■

rvCxAvre. prokikiHA norAse-s if cicAArp^.s f ibSipe. it) ''

my Tkp,cotjf\- 1"(xke-S 3 u/pfAs rAoivfe.!/ie-Cftafe')
/  ' '• " — "•

Guf c7? Go>a-fs.v'j' by pG'ffinfl fitnpVis/'s avi ^romaV/io^? kAair

ex posyre,'^ iXfiA Pa'As fp CP IAS ider "f be, rldiGrfi cpmo lefe

hdAing Gf !lPni>irii(sitto^~f Coryimiyn('ccL-fion u^ihk c-inlltAc&n

forfhe. preApiHfv oorpoSe'of ̂ romoii'ha fbeirex-f^PotTe
^  ̂ J 1

fo a 1 Kii/oit'rrvevif iG 5(?^ycra\ m b ePGA<yo-f. rrtc-M?ill 1 e, -

wn.aol '=Tac;H33-

■iTf f his> ii> dllotoeiA. fa Slr\oA "hhea ^arPnV
r€<ia,fiVe. ̂  Ocire <5 f ^ hA fi-Ac/co.W r' i 3 af r /'s K o-f a \-
5iHpls^fi5>r C'Ommtynfa.tyllA^ w/ffK cb i iAre^ f-opic-s (?f a. 5ex-
(7^.1 AtfiWe r-e<acirA 1 £53 of vn£7+>ve.,

1.2.
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re-&p 1 /s/ n «=> i*;. f h/'s oou rf +0 + Kis \i'Su e, be^ucSe.

ff4 mn-\^-^^ood'l<D,^S ^:v^ec5■C3ok-SW^fl'al I'lAfres^- RAt°

CiW Ue.a7£/3e- S'tcd"H-€^S fioat £:^re^ t^^•^conS+il-/'.an-

r^llv/ \/<xao<p. as aopl a^-feo^ a persevs-S ptoop.ss n'qAfe

L'ocla.r He- d»3, c-ovss-i"- -Sf/i A.fTaericA. ovnc\ coPis\^ Srtl

Se.e^ 3> RftP -

l  ■? Aeprii/«?A<s>'rrny ri'^Kf -pp a. sury v/af-
^X(C1.+ ^fyrtran+p^-A by fbS y-S.cer>s4-- 6fl^ atnenA- o-nA u/<?...
ceAS+. ctr4. 1-see 2,=x Fk 76 ft 77

"The-cc^pr^s r3-ii'a.(0ce-on -Stafe. u-RoAriij?f/e2_ /5^7 w^a-app.

'=^7-.7~, '?37 fo 5eppo^•t■ Aeniel (sf f^ritftntViily lasirppfion
r<a.,^i/es4 \S m 1 b p )A.e£A .

ftrtAri£!d/e2. iKe ei7ef\"^s w/erfi CGrr{eAou4 ^^ver^^^siiar-f

pe-r\c9cX. wifloi a SeCoaAs c'F eftS ^
-the ■5arr\& ha>oSA k&c\r\ <^tye-2- re-p^4-eA/v StoieA u^ioftf
hevedS crciir.<3 fo Ae fo <ei/ef(aA viA4i'm . Roc^r\aue-z.

TAs-PAcfs n4 1/ /Ca«>p. c4i'4-Fe^ SinOi'RfeoLiA'I'k/ , KKT "FinA"

'i fke. \/rtrG.4ar anA ev\&. i'&H 1 ,A^ h&y^ i'fia'f i-f A\{^ -Pbe- SajT^e^
4-^5/h«? £K.S the b^'i.cK mo.s'baa&r vy&.re. i-U^ Sarr\e^ ene-frwe.■■ ' J

aof (x.n^ ^P.pp.rafe fTcPw bhe one +ime eAo-c^TieiAo-l

V3

-
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\ r\ i-he. +c^b . .xinA se.p&ra.i&-f'rt:>m -i-hf ckllp^eJt

5V\oa/\'S\^ j:i<3rnd2>nxpln/c. v/icK^os j. AejiWpA. h^/ me. ̂amJv hm .

ftirsA f^o^a ci'ilnese. €.ufij)iS yye^re^ t i/oj^ ca fime.-f rcLmS. ir>

(^v>y 'A/Hf^fi-SS ' fesf i fVvofNy-fVcm t<^kie-k n cc>n1'i\Ac;mg ccxrrs-e
d? be <Arau//^

-J^respacf fa./l)v s^-sK+hi's G/^rf -fc r-2^i'eiv fhiV

i/hrfAer ft AP

Pro^ecafortal misr^^'nc^u'ef cAeprlv/sc?^ we, lof my -{-«

(x-fc\;r -frtal ^U(ATi^^+ea?\ by fhe up consi. .'=f-hh arh&^ , nr^Aij/a.

cph54. pr4j,jS&c3.

fhe-couri c^-heA Thcpr'^er^r^ j 173. *^>1,2,^^ u^be-n i'-}-

S+iPC^-esA /"i T rvipifi^pp.r t/'oi-'C.birvfa ocrx^S. tt^ka-n 4-ln<2_ Df&&e^3i>"l£>'r
1  ' r -3 1 1 r' -

expresses <75. p-a.rS(P{\txl ba.lf<e:f m -H,e- i/e-rctci by rif <a i^i+a^3,/'

ft 0.^

fh^- prc?se'.c.i-'4(3r t:AiA€j<|5fe3.£ cc ^<?_CS£> r> d\.l ^peMpS v^ylye-i) cii#' .
d,4?2.+-a4^^ n^i kxa^eM ga e-)S& uy& Kf)ovu 'kfi^S'Xl

^e.)r>pbs i s <S(5k)ecX')- n^re-Cou/nS&l irri p,i les -hhai ̂

HH \b i>c?i n-rec4;lr.le .

fi^e, pi/"<3S eci'fof ft lo.'f'oo'l Ii'gA toiUe. ic^rv/ r<3jOi(\rA\ xtr

C SOQ. cA

\H
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prd),se.r,c^ior ejc-prAisecA a. pe.rsoncil 1" uyeke^

oo c^C/Tiiv? fhc- ci\}-&i^sJ\ Si^hira ine^icJssn'^ iM" fo
1  O ^ sj

(C^fS-t-ir>i«'e t a-ueif^ bV\aL>qh {he-CP^ uy<XS mo e.ulrK&mc^ v^\^a\'5o~
/  -J

{n'icoJ^or^pA nr io Suj^npaf-f hPJ'S-ha-f-P^iyiOi'^-V^^d!-^c)

o., CL ■£>fo=.ecctTe'N'' mav not mtSLke. i^r>\/

a.r&- umscyt>/>nrip>A +he. euidLenCiO c^mikicl^/ ^r<^-vil/'^^^£L^xlIV / ' 1

io-bha ^■&^&.nAcKr>i ^StocVe. &ofi.V\nvni! . la7u/n.app. Sil.
J  » /

5iV*. nV 35?

-  ■

Tlif-pro-sp^u'tcrs ii'-e^s> .ml ̂ <3rcA-&-m&mbs ck\r^Afr\'is,\pjia^\n/i
i  vkj

iJ^'T^ffnanis uyhej\ -f7^)c<?ji C-ow^noV 'hAi/e he-em c.LjfeA
bV <3^ Jnstcd'C.trbn » finA,ci\vPjr\ +he. c:<:7V\"f li'e-'fiv>(i te-sVi

+lo^ ^Vscfai c^Se ^ J pfo li^)\\r.eA.,
-

■> reipPG-bfC-'Hy rtLC,K +ln^5 co(^'^^ io f hiS, I'ss^-e.
■

u\^<A^r 13

X fhfs. cot^rf (xby-bec^ c^isr^re'l-xon rn (K.Ami'4"fivs^ iii'^i7/v
p relucr^irJal e.t/(cVence^ u^i-l-b hHkl pr£>\nc4fiW up^lue-amA
+hi->s u ioiai^ mv/ niftlrf+(2> cc-l^nT+n'n \ <\uqr-n^\e'ecA \o\/

/  —' vj /

-hUe- Di, C<SV._SL ctPvian/A ?; a\)k\Ja, C^n^4, <^ri 1 S(^r^

*
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•

fhp cocirj ijS ^ %. specI'PlecA pi'c-S u/e-iT^

c/n<At>-)v Pre._\UiAic-icvl , "L cc3nsi£j^e.recA 'ft-aaiweA +]na,-\ r_
O

■ferr/r^ fo i'Ke. -bt^lrf'ai'c.s 'h^.K(2.v-> ^ cn-^+o'FciJo+evf a
O  > \

The-irial cour-f scjqqesfet:X +loal" +K2. ok^fcss

I'D slicPu/ r^ppoHrr/ftifvGiP (s>'{\(k 3i V 't{ fhiS <jUX3 +!o€- i n-
-i-e-nlj il,e.n ar^y of fjnO- p\c-S o"f -fully c-UVfec:! cJnll^r&.o of
wiv koiiif' , couIA fi<2u^. bdfiio /«

/

"T-f impscicilinnejof tvoS -^kp. coupf Col/W fftoe.
£><4vr,iVYi2o\ fin&iolicj-fesS O'f eo)v 3~J csr HH ixy-Ko Srwe.rp -floe. —1  /

re ^L-k tViA proieoo'fc'rs gvV+gcKS/
0

^"^CcvrP-Pt^l GOins>''Jprcx,fvc3t\ £^nA u^c-icjUloa of boVh reievtx.n&S'

cvnA loaofiCi^feiriy ^"mprt^W^I 3e.>i c-^seS ,
\>-fa-fe. tbe-poV^vi fi<xl fcr brQ^\pAic^ ;c,o.f i\sr  r J ' 4

. S-i-ode^-u Ccp. . f.-xA $68 ,673>~r<^.

)

The. cocrt •o^ts.v' axrJoiAe-fe.leu'AviT evi^^veyia-e (T i Vs p-po t>isl\i/p.

•■jo\v2, AC/- b «;4ai>,'t" 1 oil y ol/f u-'P-j^ h g-^A ^ cAai^a p>.r rj"F (jyrfkl P
-

"  ! ^ ^

pre^iuc^ice, £-t? 4o'^ iR

The rc^l^S of eu'tcAG-oc-e. «vnA cAoe. iliYilf fK-e c\ck-

pifssibilily of"irreieuo-hf oT preJoo\i'o.{£Hl euvfAence., woi^
ru. fiaf
"T fe'Sp Pollv rxs k. fills cootI f?5 rei/i eu^ fioit, i'sSp^

\e



L>ncA&r

Comu Uiii/e e.rf6r cA&nTe^ wie, m^/ rrAilif a -fkfr /n'<al

fh-e. c^.SC0YNS-V, cvmawcl ?i W£:\. o^n'i-f-<a.rf 1 sec^3>^

H-rt^A fhe orioA-iUip. coufi" prop^rL rc^}eA e>n m\/ SPi&4_ ... 1 b-'H- ' ' r I • ' > t

is^c^es H ih (\rsk "7 i"n floi3 i'h'«3 A ̂  fVie-n fh-e. coyf\\t)i^M

cf'-fec-V ̂ •p i i>3u>e.S t^oulA be c-urrtmciahii^'e.

error,

the. ccJiYi4^i^Pv/'£ erfer Arac-fn'm e ei/e/» tA^here...... ' ji

p.rrnr lyi'eu/e^ \io fsolaVibn j^iay not u.^f^en+ feuersal

rnDrPrvi£..'S-^ r^r><;;cApj~ the Wxi/K'i'ple rarro r^S."]

+he. r0&o>liii/?a pr&Jicyt^ice, on a. eKCc.o'^ecA u/l}'h^l

«,ic!+e.'; I/. feMeric^k^ 7?? \37o^\%Bl Cl+hdr i«\c\G'^

^ re.SpecA-f^j 11^ CX.<; k ̂W\JS> c-oj^r V ib pevi e>i.' -khis, i i>3Ly^
or.^ar Rfif

The coi-ri e-rre(?i n (aAmiVhrnd t^hi re-htAl& p.pA ua-
>J

Corro^oct?,\e^ ha<ar3eAv ■^k^vVe.yme.dhs L/i£S>)^sk'/^& iv\yr\4U+
/  'oj / J

trt kf I'al gt..^^a^'f'e.e.cA by f ^3 cns-^cVifc^+|Vii/\
/

?r+h q/v/A Confb. >9r-f- / Sf'.C. ^

17



"

1

{-he, rhilcAT&f)!^ c!w,V>fli'|-v+rt r(Z.ce.iu€^ icx^f y/y,pr4jjs,s i'an<i

of f^c-ts (Xiy)i csf r^Uff'r^ 'hh&m tcoly (sa^ propsrl'^

■e.'^^cJtslisUi^cX. ot\^er ftou/ s^Go.oso /\or ck, cov>ip<»,+ene.v hasr-I W1 / ' '

iOA, i^-ajcA f-h€.fr siai-&fn&r\ bf C^V)C(P fniflaoO-
imJ

czifjX ^ fksL courf ̂ ./rfsA i'ia -{-U^V oAh^lf"h\r>e^„ i

\\ enf
P>e£:Ac;-S€. ?9£.iP Ux'A^) mcornpaf ftf? fe-i>f/Tv ^ <51/1^u-'q.r oa-

£Sva\Uti-6 c<S c?vu^i'bess /te-r i^ear^^y 5?+(x+-e.iv)^js-fs re<a«r/-J-
l AfiSOc^ctl aiot^Se, laok" cior ro ioo-Tafii> n e^j^4Ae»-ir lo^e. £!o'l-

O

9.C.UJ . HH. ̂ ruO fh iPlf^P

8/0 •=,£-1

'L r^S pis^ffollv fKiS c^uri fo re^w"! f Ui'S

o^^J^er ft fi iP i^s,

F; 6or>(2,((ys iot^i ThK coor"f ^l^£?oRc?vco^pf rv_i/i&u^T<s>r
c?f -J-in^-r'e-A3£>>i\«, fni^tociieA \ri pq-r+E oiaX ^r,in"F

re-ijef re^t^esfe^ iin+Via (2oviGii-'i>i©A«; rfio hq>v ft i<|
<av\/!A yv\y f)(^^

^fi-S'pa-C-i'f-t-' Kvy St/]arn]\-\eA,
lx/3/1^

p. , tT>a dh -
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^  ̂ Washington State

Court of Appeals
t, (f fj Division Two

^  July 10,2018

ey

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION H

STATE OF WASHINGTON,

Respondent,

V.

STEPHEN ROBERT JABS,

Appellant.

No. 49466-3-II

UNPUBLISHED OPINION

Melnick, J. —-A jury convicted Stephen Robert Jabs of six counts of rape of a child in the

first degree, four counts of child molestation in the first degree, and one count of communicating

with a minor for an immoral purpose. It also found special allegations and aggravating factors.

Jabs argues the trial court abused its •discretion by admitting child hearsay statements. He

also argpes double jeopardy violations, ineffective assistance of counsel, and a lack of jury

unanimity. Jabs further argues, and the State concedes, the trial court violated his First

Amendment to the United States Constitution rights by restricting his access to public social

websites. Jabs also filed a statement of additional grounds (SAG) asserting a number of errors.^

We affirm the convictions but remand to the trial court to strike the challenged sentencing

condition.

^ Jabs also asks us to deny costs if he does not prevail on appeal because the trial court deemed
him indigent. Pursuant to RAP 14.2, we defer to the commissioner if the State files a cost bill and
Jabs objects.

B-i



■ r
49466-3-II

FACTS

Jabs babysat a number of children whose parents were Mends with his daughters. Starting

in 2006, he babysat KH and EH almost every weekend. The next year he began babysitting his

granddaughter, JJ, and KH's sister, HH. Jabs also babysat KK.

In 2009, another friend of Jabs's daughters, Mandala took her children, CG and C, to parties

and barbecues at Jabs's house. CG started spending the night at Jabs's house when she was six

months old.

In £^^5^014, when CG was four, Mandala and her children began temporarily living
with Jabs. During this time. Jabs told Mandala he bought KK a vibrator after he caught her using

his back massager to masturbate. Two or three days after this discussion, CG told Mandala that

Jabs touched her vagina. When Mandala asked CG what happened, CG said it happened at night

—  ——^
"  when Jabs thought she was sleeping; Jabs moved her underwear, touched her with his fingers, and a. ̂-  > - . j

"tried to put his finger in, but it hurt really bad, and it felt like a rip, and it stung." 1 Report of

Proceedings (RP) at 175. CG added it happened a second time when Jabs and CG were in Jabs's

hot tub and that "it didn't hurt as bad because it was wet and warm in the water." 1 RP at 175.

Mandala reported the abuse to the police the next day. (l/^ ~

1. Forensic Interview of CG

On March 18, Karen Sinclair, a child forensic interviewer, conducted a forensic interview

of then four-year-old CG. After a^e^nmfth^G knew the difference between telling the truth
and telling a lie, CG initially denied Or avoided questions about abuse by Jabs and her disclosure

to^er-mothen^jnclair-asked'-CG^F&she^really.didmotsknowswhat^sheftoldAenmothepaboufTabse®......—

4,y|yJa^did npljW^ to tell Smclaii^andsCG^saids^^uhf^6nh?wantst0TeMyou#aSupph»Cleric'r®''^^

h

P ap eirS;(©P) at 3 89.
^ ̂
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However, shortly thereafter, in response to a question from Sinclair about whether CG

knew places on the body that are okay to touch, CG said Jabs sometimes touched her vagina. CG

said Jabs touched her vagina more than once, including at night when she slept with him on the

couch. CG first said Jabs only touched the outside of her vagina, but later said he touched her on

the inside of her vagina. CG also said Jabs inserted his finger in her vagina while they were in

Jabs'shottub.

After CG's interview with Sinclair, Detective Aaron Baker investigated the allegations

against Jabs. ^ ,1

l/v
The mothers of other children J abs babysat heard about CG's disclosure, but did not believe

CG, and their children continued going to Jabs's home.

II. Search of Jabs's Home

In September, Baker obtained a search warrant for Jabs's home. Upon executing the

warrant, the police found a vibrator and lubricant. They also found pictures of the children Jabs

babysat. Some photos showed the children partially or fully naked,

During the search. Baker and another detective interviewed Jabs. Jabs admitted he bought

a vibrator for KK. Jabs also admitted to telling KK she could use the lubricant if the vibrator hurt. '

Jabs told Baker he talked to the children he babysat about sex, telling them th^ could get pregnant

the first time .they had sex. However, Jabs denied ever touching CG. The police arrested Jabs.

III. Forensic Interview of KH, KK, HH, and JJ

On September 26, Sinclair conducted forensic interviews of KK, then nine-years-old, and

KH, then eight-years-old.
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KK initially denied or avoided questions about Jabs; however, she eventually said Jabs

gave her a purple vibrator and told her it was for her vagina. KK made this disclosure in response

to Sinclair telling KK she heard Jabs's white back massager "was used somewhere [other than

KK's back, stomach, and legs,] on at least someone else." CP at 427. Sinclair then asked if "there

[was] ever a time when [Jabs] was around" when KK used the vibrator, and KK said Jabs used the
/ fff

vibrator on, but not inside, her vagina. CP at 437. KK also said Jabs would nut lubricant on the

vibrator so it wouldn't hurt.

KK also said she and HH did "inappropriate stuff with Jabs in his bedroom. CP at 440.

When asked what she meant, KK started crying and said if her moms found out, she would never

go to Jabs's house again. KK said she, HH, and Jabs watched videos of naked adults making out

or having sex and did what they saw. The first time she saw a video like that, EH showed it to her

on the computer in the girls' room in Jabs's home. KK indicated she watched similar videos on a

the computer in Jabs's dining room on other occasions. ' ' "

Sinclair told KK she needed to hear about what happened in Jabs's bedroom. KK said she

and HH would "sort of do the making out thing," that "[KK] and [HH] would always be on top of

[Jabs,]" and that Jabs's penis would go between their legs, but "not in" their vaginas. CP at 444.

KK also said HH would be in the room with her when these acts occurred, but Jabs never had her

and HH do these things at the same time. She said white stuff came out of Jabs's penis and he

would always put it on either HH's or her stomach; he did not put it other places, because Jabs

said it "would make you have a baby." CP at 446. KK also said she and HH put their mouths on
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Jabs's penis, and that Jabs said it felt good. KK and HH would suck on Jabs's penis while

he licked the outside of their vaginas, and Jabs would sometimes lick their vaginas while they were

in the hot tub. KK said these acts happened more than once, and she was eight-years-old the last

time it happened.

During the interview, KK said she had been in the interview room before. Sinclair did not

know it at the time, but KK was referring a prior false accusation of sexual abuse she had made

against her mom's exHboyfriendr

On the way home from her interview with Sinclair, KK told her mother for the first time

about Jabs abusing her.

KH also initially denied or avoided questions about abuse by Jabs. CP at 460-536.

However, after Sinclair asked if Jabs used his white back massager, KH eventually disclosed _

used it on the outside of her vagina; she said he did the same thin^to KIQHH, and JJ. KH saiOy___2jr ——■
' TTTy^ 1^2

Jabs used the back massager on the children's vaginas when they told him their vaginas were sore.

KH also said she saw Jabs's penis when she, HH, and JJ sucked on it while Jabs slept on

the couch. KH knew Jabs was sleeping liecause "if [her] teeth were rubbing on him, he would

have w[oken] up, but he didn't." CP at 558. When asked if anything came out of Jabs's penis

when they sucked on it, KH said no. Sinclair asked how they knew when to stop sucking, and KH

said they stopped when they were "tired of shaking [their] heads up and down." KH said the girls

sucked on Jabs's penis more than once. KH thought she was four-years-old when these incidents

happened. ^^ ^ V .
KH told Sinclair that Jabs was awake when HH and JJ sucked on his penis while they were

in the hot tub. She added that Jabs kept on telling HH to stop. TT''Y^
Sinclair also interviewed HH and JJ, but thej'^ did not accuse Jabs of sexually abusing them.
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IV. Charging

The State charged Jabs with six counts of rape of a child in the first degree, four counts of

child molestation in the first degree, and two counts of communicating with a minor for an immoral
\

purpose.^ The named victims were CG, KH, HH, JJ, and KK. The State also charged Jabs with

special allegations and aggravating factors.

V. Child Hearsay Hearing^

Pretrial, the trial court held a hearing to determine the admissibility of statements made by

CG and ICK to their mothers, and made by CG, KH, and KK to Sinclair.

CG, KH, and KK testified regarding a variety of topics to demonstrate their competence,

including their names, birth dates, mothers' names, the difference between the truth and a lie, and

details about Jabs's home and the incidents of abuse. CG, KH, and KK gave substantially the

same testimony as provided in their disclosures to Sinclair.

Sinclair testified and opined that her forensic interview methods did not result in any false

disclosures.

Jabs's expert witness, Mark Whitehill, a licensed psychologist, opined that Sinclair's

questioning likely tainted CG's, KH's, and KK's statements, making them unreliable. Whitehill

said Sinclair engaged in repeated questioning, and displayed dogged persistence that came close

to badgering. Whitehill opined that Sinclair's technique inteqected facts into the interview, RP at

596, and that CG, KH, and KK denied any abuse until after Sinclair introduced outside

^ The trial court dismissed one of the communicating charges.

^ The court held the hearing pursuant to pursuant to RCW 9 A.44.120 and State v. Ryan, 103 Wn.2d
165, 691 P.2d 197 (1984).

R -6



49466-3-II

information. However, Whitehill also opined that Sinclair's interview technique of using narrow,

leading questions at the end of the interviews was appropriate.

At the conclusion of the child hearsay hearing, the trial court addressed the children's

competency on the record. The parties agreed the children were competent and available to testify

at trial. The court did not enter specific findings on the Allen^ factors.

The trial court analyzed each Ryan factor, as discussed later in this opinion, and concluded

that the hearsay statements were reliable and admissible. The trial court's written fmdings of fact

stated that CG's, KH's, and KK's statements either satisfied each Ryan factor or, when not

satisfied, that the factors did not weigh against the reliability of the statements. The court found

there was no evidence of a motive for the children to lie or of any untruthful character. It found

that CG disclosed to multiple people and the disclosure to her mother was spontaneous, ̂^^her,
f"" ^ - —

the lack of spontaneity in KH's and KK's interviews with Sinclair did not weigh against reliability

nor did the timing of the disclosures or past assertions of fact. When cross-examined, the children

did not show a lack of knowledge. Finally, the court found that the chance of faulty recollection

was remote, and that imprecise recollection at times did not detract from reliability.

The trial court was not convinced by Whitehill's opinion that the children's statements

were tainted by unduly suggestive or leading questioning or by badgering. Additionally, the court

found inconsistencies in the children's statements did not detract from reliability, because without

some inconsistency "the statements might seem contrived [ ] or premeditated." CP at 302.

State V. Allen, 70 Wn.2d 690, 424 P.2d 1021 (1967).
/
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VI. Pretrial Order on Photographs

The trial court denied Jabs's pretrial motion to preclude photos seized by the police from

Jabs's home. Jabs argued the photos depicting nude or partially nude children were irrelevant

when viewed in context of other normal family photos and, in the alternative, that the photos were
\

unduly prejudicial if admitted out of context of the thousands of other photos seized. The court

concluded the photos were admissible to show opportunity because they showed Jabs at home with

the children. They also could impeach the child victims' hearsay denial that they were nude in

Jabs's home. The court said Jabs could offer other photos seized to provide context for the nude

or partially nude photos of children.

VII. Trial Testimony and Exhibits

At trial. Baker, CG, KK, KH, HH, JJ, and Jabs provided relevant testimony as follows.

Baker testified that Jabs said he bought KK a vibrator, ai^offered lubricant to KK if the

vibrator felt uncomfortable. Baker told the jury about the photos recovered from Jabs's home,

depicting nude or partially nude children. He also told the jury that the police seized thousands of

photos and reviewed all of them. The majority of the photos depicted normal family activity, and

none of the photos was sexually explicit.

The trial court granted Jabs's motion to admit two full photo albums. The trial court set

aside an hour for the jury to review the photo albums to gain a clearer understanding of the context

from which the police selected photos of nude or partially nude children. The judge also permitted

Randall Karstetter, Jabs's witness, to give testimony on the quantity of photos seized, and allowed

him to opine on the nature of a sample of the photos.
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^KK and KH testified substantially similar to their disclosures to Sinclair. HH.and JJ again

denied that Jabs abused them or any of the other children.

Jabs testified that he never observed any of the children suckirigbirhis penis. When asked

if the children sucked on his penis, Jabs responded '"not to [his] knowledge.'" 19 RP at 3333.

Jabs also testified that, J^he children sucked on his penis multiple times, he slept through it 3 i^i
multiple times. He sleeps soundly.

Jabs admitted he bought KK a vibrator. He said KK asked him what the vibrator was, and

he told her it "[did] the same thing as the back massager." 19RP at3352, 3354, 3395. Jabs further

testified he saw KK looking at pornography on his computer, and talked to her about spx. Jabs

alspj:estifie4fca^he told KK and th^other children abouk^hheiaLgtsof s^" in response to one of

the children saying that a woman could not get pregnant until she was a certain age. 19 RP at

3340. Jabs admitted to talking to the girls about sex when they were between the ages of seven

and nine. He felt discussing topics of a sexual nature with a seven year old was acceptable.

VII. Jury Instructions

Jabs proceeded to trial. The court instructed the jury:

In alleging that the defendant committed rape of a child in the fnst degree
as charged in Counts I and II, the State relies upon evidence regarding a single act
constituting each count of the alleged crime. To convict the defendant on any
count, you must unanimously agree that this specific act was proved.

The State alleges that the defendant committed acts of rape of a child in the
first degree, and child molestation in the first degree, in Counts III, IV, V, VI, VII,
VIII, IX, and X on multiple occasions. To convict the defendant of rape of a child
in the first degree or child molestation in the first degree, one particular act of rape
of a child in the first degree or child molestation in the first degree must be proved
beyond a reasonable doubt as to each respective count, and you must unanimously r
agree as to which act has been proved. You need not unanimously agree that the
defendant committed all the alleged acts of rape of a child in the first degree or
child molestation in the first degree.

CP at 256 (Instr. 8).
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The court also instructed the jury that: "A separate crime is charged in each count. You

must decide each count separately. Your verdict on one count should not control your verdict on

any other count." CP at 255 (Instr. 7).

The first paragraph is a modification of WPIC 4.26,^ and the second paragraph is a

modified Petrich^ instruction (WPIC 4.25). Defense counsel argued the communicating charge

should be included in the instruction. The trial court disagreed because the State elected an

ongoing course of conduct in support of that charge. The court instructed the jury that, to convict,

the State had to prove beyond a reasonable doubt that Jabs communicated with KK, a minor, for

immoral purposes between November 30, 2008, and September 29, 2014, and the act occurred in

Washington. The trial court also instructed the jury that the communication could be by words or

conduct, and that the immoral purposes had to be of a sexual nature.

IX. Closing Argument

During closing argument, the State elected separate and distinct acts for each count. As

we explain in more detail below, the State gave a detailed description of the underlying act that

supported each count and to which victim each count pertained. The prosecutor grouped the counts

by victim.

The State also invited the jury to consider different acts that constituted "an overall

behavior" of communicating, including giving KK a vibrator, talking to KK about masturbation,

showing KK pornographic videos, and talking to KK about sex. 20 RP at 3526. Specifically the

prosecutor said:

^ 11 Washington Practice: Washington Pattern Jury Instruction: Criminal 4.26, at 115

(3r ed. 2008).

® State V. Petrich, 101 Wn.2d 566, 683 P.2d 173 (1984).
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Count XI, this is the Communieating With a Minor For Immoral Purposes,
and this is more of a span of time. This is more of an overall behavior. This is the
talking to the seven or eight or nine year old about sex, about using condoms, about
keeping your legs together, about the myth that you won't get pregnant the fu st
time you have sex, that conversation he had with [KK] in the hot tub. It also
includes the videos that she describes him showing her. It also includes the
vibrator. All of this behavior is Communicating With a Minor For Immoral
Purposes.

And you don't have to ... find that, yes, he had the sex talk; yes, he showed '
her videos; yes, he gave her a vibrator. The point is,, this is all an overarching
behavior, and he is communicating to her about things like masturbation, which,
obviously, are sexual in nature. And when we're talking about a man who's over
40 years older than this seven, eight, nine year old, I think we can all agree that
thafs an immoral purpose.

20 RP at 3525-26.

During closing argument, the prosecutor made a number of. statements Jabs now

challenges. Jabs did not object during the prosecutor's closing argument.

X. Verdict and Sentence

The jury convicted Jabs on all counts. The jury also convicted Jabs on all aggravating

factors. The court sentenced Jabs to an exceptional sentence above the standard range. The court

also ordered that Jabs could not join or peruse any public social websites.

Jabs appeals.

ANALYSIS

I. Child Hearsay Statements

A. Legal Principles

Jabs argues the trial court abused its discretion in admitting child hearsay statements of

CG, KH, and KK to Sinclair because their hearsay statements were not reliable. We disagree;

"RCW 9A.44.120 governs the admissibility of out-of-court statements made by putative

child victims of sexual abuse." State v. Brousseau, 172 Wn.2d 331, 351 259 P.3d 209 (2011).

RCW 9A.44.120 provides that statements of a cliild under the age of ten describing acts of, or
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attempts at, "sexual conduct performed with or on the child" are admissible in criminal

proceedings, if the trial court concludes, after a hearing, "that the time, content, and circumstances

of the statement provide sufficient indicia of reliability[,]" and the child "[tjestifies at the

proceedings."

We review a trial court's determination that child hearsay statements were reliable for

abuse of discretion. State v. Borboa, 157 Wn.2d 108, 121, 135 P.3d 469 (2006). "A trial court

abuses its discretion 'only when its decision is manifestly unreasonable or is based on untenable

reasons or grounds.'" Borboa, 157 Wn.2d at 121 (quoting State v. C.J., 148 Wn.2d 672, 686, 63

P.3d 765 (2003)). Trial courts are "necessarily vested with considerable discretion in evaluating

the indicia of reliability" in a child victim's hearsay statements. C.J., 148 Wn.2d at 686.

In determining the reliability of child hearsay statements, the trial court considers nine

factors. State v. Ryan, 103 Wn.2d 165,175-76, 691 P.2d 197 (1984). They are

(1) whether there is an apparent motive to lie; (2) the general character of the
declarant; (3) whether more than one person heard the statements; (4) whether the
statements were made spontaneously; [] (5) the timing of the declaration and the
relationship between the declarant and the witness[;... (6)]The statement contains
no express assertion about past fact[; (7)] cross-examination could not show the
declarant's lack of knbwledge[; (8)] the possibility of the declarant's faulty
recollection is remote[;] and [(9)] the circumstances surrounding the statement.. .
are such that there is no reason to suppose the declarant misrepresented defendant's
involvement.

Ryan, 103 Wn.2d at 175-76. "No single Ryan factor is decisive and the reliability assessment is

based on an overall evaluation of the factors." State v. Kennealy, 151 Wn. App. 861, 881, 214

P.3d 200 (2009).
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A trial court does not abuse its discretion where it follows the requirements of RCW

9A.44.120 and the Ryan factors in concluding that a child's hearsay statements are reliable. C.J.,

148 Wn.2d at 686. "The abuse of discretion standard, as applied in child hearsay cases, . . .

acknowledges the obvious, that the trial court is the only court that sees the children and listens to

them and to the other witnesses in such a case." State v. Swan, 114 Wn.2d 613, 667, 790 P.2d 610

(1990).

B. Finding of Facts

Jabs assigned error to the conclusion that CG's, KH's, and KK's statements to Sinclair

were reliable. Jabs did not assign error to any of the trial court's findings on the Ryan factors in

his opening brief. However, in the body of his brief. Jabs argued the court erred in its findings on

Ryan factors two, four, five, and nine. Although the State argues Jabs has not preserved the issue

on appeal, we address this issue on the merits.

1. Undisputed Findings

Jabs does not challenge the trial court's findings that the first, third, sixth, seventh, and

eighth factors were met. We accept these findings as verities. State v. O'Neill, 148 Wn.2d

564, 571, 62 P.3d 489 (2003). The court concluded that the factors favored reliability and

admission, except factor six, which was neutral.

2. Challenged Findings

Jabs argues the court erred in making findings on the general character of the children

(factor two), on the spontaneity of the statements to Sinclair (factor four), on the timing of the

statements to Sinclair and the relationship between the children and Sinclair (factor five), and that

the circumstances surrounding the statements to Sinclair do not show the children misrepresented

Jabs's involvement (factor nine).
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We review whether substantial evidence supports the findings of fact and, if so, whether

the findings support the conclusions of law. State v. Homan, 181 Wn.2d 102, 105-06, 330 P.3d

182 (2014). We review challenges to conclusions of law de novo. Homan, 181 Wn.2d at 106.

Our review of the record on these contested findings of fact demonstrate that substantial

evidence supports the court's findings of fact. Further, the conclusions of law flow from the

supported findings of fact. The trial court examined all nine Ryan factors. It correctly applied the

law and, because no one factor is determinative, determined that the factors favored reliability.

The trial court did not abuse its discretion. We uphold the admission of the child hearsay

statements.

II. Double Jeopardy

Jabs argues the jury instructions violated his double jeopardy rights because they did not

require the jury to convict him of separate and distinct acts, and the jury could have convicted him

multiple times for the same act. We disagree.

"We review double jeopardy claims de novo." State v. Wilkins, 200 Wn. App. 794, 805,

403 P.3d 890 (2017), review denied, 190 Wn.2d 1004 (2018). '"The constitutional guaranty

against double jeopardy protects a defendant . . . against multiple punishments for the same

offense.'" State v. Mutch, 171 Wn.2d 646, 661, 254 P.3d 803 (2011) (quoting State v. Noltie, 116

Wn.2d 831, 848, 809 P.2d 190 (1991)); U.S. CONST, amend. V; WASH. CONST, art. I, § 9. However,

if each of a defendant's convictions "arises from a separate and distinct act," the offenses are

factually different, and there is no double jeopardy violation. State v. Fuentes, 179 Wn.2d 808,

824, 318 P.3d 257 (2014).
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Jury instructions may result in a double jeopardy violation if they allow a jury to convict a

defendant on multiple counts based on a single act. Fuentes, 179 Wn.2d at 824. Such instructions

create the potential for multiple punishments for the sanie offense. Mutch, 171 Wn.2d at 663.

To determine whether a double jeopardy violation actually occurred, we consider whether

"the evidence, arguments, and instructions" made it '"manifestly apparent to the jury'" that the

State sought a single punishment for each offense, "and that each count was based on a separate

act." Mutch, 171 Wn.2d at 664 (quoting State v. Berg, 147 Wn. App. 923, 931, 198 P.3d 529

(2008)).

In Mutch, a "separate crime instruction . . . fail[ed] to 'inform[] the jury that each 'crime'

required proof of a different act.'" 171 Wn.2d at 663 (quoting State v. Borsheim, 140 Wn. App.

357, 367, 165 P.3d 417 (2007)). The jury instruction stated:

[A] separate crime is charged in each count. You must decide each count
separately. Your verdict on one count should not control your verdict on any other
count.

Mutch, 171 Wn.2d at 662. In Mutch, none of the instructions "expressly stated that the jury must

find that each charged count represents an act distinct from all other charged counts." 171 Wn.2d

at 662. However, the court concluded no double jeopardy violation occurred because "despite'

deficient jury instructions, it [wa]s nevertheless manifestly apparent that the jury found [the

defendant] guilty of five separate acts of rape to support five separate convictions." Mutch, 171

Wn.2d at 665. The victim testified to five separate rapes. These incidents corresponded to the "to

convict" instructions. The State discussed all five episodes in its closing arguments and elected

those incidents upon which it relied for each count. The defendant did not argue insufficient

evidence as to the number of events but argued the victim lacked credibility on the issue of consent.

Mutch, 171 Wn.2d at 665.
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In Fuentes, the challenged jury instructions for two counts of child molestation specified

each conviction required a separate and distinct act; however, they did not specify that the child

rape count must be based on a separate and distinct act from the counts of child molestation. 179

Wn.2d at 823. The court concluded it was "manifestly apparent that the convictions were based

on separate acts because [in closing argument] the prosecution made a point to clearly distinguish

between the acts that would constitute rape of a child and those that would constitute child

molestation." Fuentes, 179 Wn.2d at 825. "[T]he prosecutor clearly used 'rape' and 'child

molestation' to describe separate and distinct acts." Fuentes, 179 Wn.2d at 825. The prosecutor

also divided the elected acts "into two categories—the acts involving penetration, which

constituted rape, and the other inappropriate acts, which constituted molestation." Fuentes, 179

Wn.2d at 825.

Here, the State concedes that the jury instructions given did not clearly distinguish the acts

jurors could consider for each count against Jabs. We accept the State's concession.

However, as Jabs conceded at oral argument, in closing argument, the State elected an

underlying act for each count of child rape and child molestation. This election made it manifestly

apparent to the jury that it must unanimously find one act per count. But Jabs argues that we

should conclude that the election was insufficient to protect his double jeopardy rights based on

State V. Kier, 164 Wn.2d 798, 808, 811, 814,194 P.3d 212 (2008).

In Kier, the court held that assault and robbery in the first degree merge when assault is the

charge that elevated the robbery charge to robbery in the first degree. 164 Wn.2d at 801 -02. There,

a single carjacking gave rise to the charges of assault and robbery in the first degree. Kier, 164

Wn.2d at 805. Both charges involved two victims and, during closing argument, the prosecutor

elected "the driver [of the caijacked vehicle] as the victim of the robbery and the passenger as the
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victim of the assault." Kier, 164 Wn.2d at 805. The court rejected the State's argument "that the

assault and robbery convictions [did] not merge because these crimes were committed against

separate victims." Kier, 164 Wn.2d at 814. The court concluded that the prosecutor's election of

a victim was unclear because "evidence presented to the jury identified [both the victims] as

victims of the robbery," and that an ambiguous verdict resulted. Kier, 164 Wn.2d at 812-13.

The facts in Kier are distinguishable from the facts presently before us. In Kier, the court

considered whether two offenses that arose from the same act merge. Here, Jabs conceded at oral

argument that the child rape and child molestation charges do not merge, and that Kier was "not

directly analogous." Wash. Court of Appeals oral argument. State v. Jabs, No. 46466-3-II (April

J

3, 2018), at 9 min., 38 sec. through 9 min., 40 sec. (on file with court). In this case, the charges

arise from separate acts with separate victims. The State elected a separate and distinct criminal

act for each count. Unlike in Kier, where the assault and robbery arose from one occurrence, each

of the acts of sexual assault for each victim occurred at different points in time, rfi^ f SprfttJ a

It was manifestly apparent in this case what acts supported each count. The State provided '

a detailed description of each act that supported each count. The State argued the counts by victim.

The State argued the two counts of child rape involving CG were based on Jabs penetrating CG's

vagina on the couch, and Jabs penetrating CG's vagina in the hot tub, respectively. The State

argued the child rape and child molestation involving KH were based BCH's oral-genital contact

with Jabs on the couch, and Jabs using the back massager on KH, respectively. The State argued

the child rape and child molestation involving HH were based on HH's oral-genital contact with

Jabs on the couch, and Jabs putting his penis on HH in his bedroom, respectively. The State argued o. i

the child rape and child molestation involving JJ were based on JJ's oral-genital contact with Jabs

on the couch, and on Jabs using the back massager on JJ, respectively. The State argued the child
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rape and child molestation involving KK were based on KK's oral-genital contact with Jabs in the

bedroom, and on Jabs putting his penis on KK in the bedroom, respectively.

The State's election during closing argument, along with the jury instructions, made it

manifestly apparent that each count was based on a separate and distinct act. No double jeopardy

violation occurred.

III. Ineffective Assistance of Counsel

Jabs argues his defense counsel at trial was ineffective for failing to request a lack of

volition jury instruction. He asserts substantial evidence supported Jabs's claim that he was asleep

when KH, HH, and JJ sucked on his penis while he was on the couch.^ We disagree.

^ We review claims of ineffective assistance of counsel de novo. State v. Sutherby, 165

Wn.2d 870, 883, 204 P.3d 916 (2009). To prevail on an ineffective assistance of counsel claim,

the defendant must show hoth that defense counsel's representation was deficient and that the

deficient representation prejudiced the defendant. State v. Grier, 171 Wn.2d 17, 32—33, 246 P.3d

1260 (2011). If a defendant fails to prove either prong, the claim fails. State v. Lord, 117 Wn.2d

829,884, 822 P.2d 177 (1991).

Representation is deficient if after considering all the circumstances, it "falls 'below an

objective standard of reasonableness.'" Grier, 171 Wn.2dat33(quoting5'^nck/anciv. Washington,

466 U.S. 668, 691, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984). Prejudice exists if there is a

reasonable probability that except for counsel's errors, the result of the proceeding would have

differed. Grier, 171 Wn.2d at 34.

^ Jabs argues his conviction for rape of KK was also based on oral-genital contact on the couch,
but the prosecution elected the act of oral-genital contact in Jabs's bedroom to support that
conviction. No evidence supports a claim that Jabs was asleep during the incidents in the bedroom.
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We begin with a .strong presumption that counsel's representation was effective. Grier,

171 Wn.2d at 33; To demonstrate deficient performance the defendant must show that, based on

the record, there are no legitimate strategic or tactical reasons for the challenged conduct. State v.

Emery, 174 Wn.2d 741, 755, 278 P.3d 653 (2012). Trial counsel has wide latitude in the choice

of tactics. In re Pers. Restraint ofStenson, 142 Wn.2d 710, 736, 16 P.3d 1 (2001). Legitimate

trial strategy or tactics cannot serve as the basis for a claim of ineffective assistance of counsel.

State V. Kyllo, 166 Wn.2d 856, 863, 215 P.3d 177 (2009).

Defense counsel's failure to request a jury instruction on an affirmative defense can be

strategic. State v. Coristine, 111 Wn.2d 370, 379, 300 P.3d 400 (2013); State v. Frost, 160 Wn.2d

765,775,161 P.3d 361 (2007). In raising an affirmative defense, the defendant admits the charged

"act, but pleads an excuse." State v. Riker, 123 Wn.2d 351, 367-68, 869 P.2d 43 (1994). If a

decision to forgo an affirmative defense could be based on a reasonable determination that the

defense is inconsistent with the defense's theory that the act did not occur, counsel's decision is

strategic. See Frost, 160 Wn.2d at 775. Lack of volition is an "affirmative defense" to child rape,

which a defendant must prove by "a preponderance of the evidence." State v. Deer, 175 Wn.2d

725, 740-41, 287 P.3d 539 (2012).

Here, the decision to forego a lack of volition instruction was purely tactical. Jabs's

counsel did not perform deficiently. In this context, a jury instruction on the affirmative defense

of lack of volition was inconsistent with the defense theory denjdng that any of the alleged acts

occurred.

In raising the affirmative defense of lack of volition. Jabs would have admitted the sexual

assault on the couch occurred. Riker, 123 Wn.2d at 367-68. However, Jabs was able to elicit

evidence that those acts never occurred. Defense counsel explicitlj^ referred to the children's

Si/y /
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accounts of Jabs sleeping during the couch incident as inconsistent and contradictory to the defense

theory that it never happened.

By raising the affirmative defense, Jabs also would have taken on the burden of proving

that he was asleep when the children sucked on his penis, but that the other incidents did not occur.

This strategy would have weakened Jabs's denial on the other counts. Jabs's counsel made a

reasonable tactical decision and was not deficient. -

/  >
IV. Unanimity Instruction

Jabs argues the trial court violated his constitutional right to juror unanimity on the charge

of communicating with a minor for an immoral purpose by denying his request for a Petrich

instruction on that count. He argues that the State elected several distinct acts to support the count,

and the jury was not unanimous as to any one act. We disagree.

"Criminal defendants have a right to a unanimous jury verdict in Washington." State v.

Armstrong, 188 Wn.2d333,340, 394 P.3d 373 (2017); WASH. CONST, art. I, §21. Wereview such

constitutional issues de novo. State v. Jorgenson, 179 Wn.2d 145, 150, 312 P.3d 960 (2013).

The Petrich rule ensures juror unanimity when the prosecution alleges several acts in

support of a single count charged against a defendant. State v. Craven, 69 Wn. App. 581, 587, 849

P.2d 681 (1993). The prosecution must elect the underlying act, or the court must instruct the jury

that it must unanimously agree on a single criminal act underlying the conviction. Petrich, 101

Wn.2d at 572. "Where there is neither an election nor a unanimity instruction in a multiple acts

case, omission of the unanimity instruction is presumed to result in prejudice." State v. Coleman,

159 Wn.2d 509, 512, 150 P.3d 1126 (2007). "The presumption of error is overcome only if no

rational juror could have a reasonable doubt as to any of the incidents alleged." Coleman, 159

Wn.2dat512.
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Wliere a prosecutor elects a continuing course of conduct for a particular count, the Petrich

rule is inapplicable. Craven, 69 Wn. App. at 587-88. "Evidence that multiple acts were intended

to secure the same objective supports a finding that the defendant's conduct was a continuing

course of conduct." State v. Rodriquez, 187 Wn. App. 922, 937, 352 P.3d 200 (2015). "Courts

also consider whether the conduct occurred at different times and places or against different

victims." Rodriquez, 187 Wn. App. at 937.

However, "'one continuing offense' must be distinguished from 'several distinct acts,' each

of which could be the basis for a criminal charge." State v. Barrington, 52 Wn. App. 478, 480,

761 P.2d 632 (1988) (quoting Pe^ncA, 101 Wn.2d at 571). "'To determine whether one continuing

offense may be charged, the facts must be evaluated in a commonsense^anner.''' Barrington, 52

Wn. App. at 480 (quoting PeincA, 101 Wn.2d at 571).

ROW 9.68A.090(1) prohibits communication with a minor for an immoral purpose.

Communication under RCW 9.68A.090 may involve either a course of conduct or spoken words.

State V. Falco, 59 Wn. App. 354, 358, 796 P.2d 796 (1990)); State v. Schimmelpfennig, 92 Wn.2d

95,100-01, 594 P.2d 442 (1979). As such, a continuing course of conduct can support one count

of communication with a minor for immoral purposes. Barrington, 52 Wn. App. at 482

(communicating conviction where a defendant promoted prostitution of one minor during a 3-

month period); State v. Gooden, 51 Wn. App. 615, 620, 754 P.2d 1000 (1988) (communicating

conviction where a defendant promoted prostitution of two minors during a 10-day period)). The

trial court does not violate the defendant's rights to a unanimous jury verdict by omitting a Pe^ricA

instruction if the prosecutor elects a continuing course of conduct underlying a count of

communication with a minor for immoral purposes. Petrich, 101 Wn.2d at 571.
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t

Here, Jabs objected to the exclusion of the communicating with a minor count from the

modified Petrich instruction given. The trial court ruled it did not need to be included because the

State elected "an ongoing course of conduct" to support that count. 20 RP at 3453.^

In closing argument, the State invited the jury to consider different acts that constituted "an

overall behavior" of communicating, including giving KK a vibrator, talking to KK about

masturbation, showing KK pomographic videos, and talking to KK about sex. 20 RP at 3526.

We conclude that a series of acts by Jabs were intended to serve a single o^etive. In

evaluating them in a commonsense manner, the communication charge involved ̂ e continuing

comserfjcpnduct.

V. Restricted Access to Social Websites as a Sentencing Condition

Jabs argues the eourt violated his First Amendment rights by restricting his access to public

social websites as a sentencing condition. Jabs relies on Fackingham v. North Carolina, U.S.

, 137 S. Ct. 1730, 198 L. Ed. 2d 273 (2017), where a statute making it a felony for registered

sex offenders to access certain websites was held to facially violate the First Amendment. The

State concedes the trial court erred in prohibiting Jabs from accessing social websites as a

sentencing condition, and concedes the sentencing condition should be stricken.

We accept the State's concession, and remand with instructions to strike the challenged

sentencing condition.

® Instead, the court instructed the jury that, to convict, the State must prove, beyond a reasonable
doubt. Jabs communicated with KK, a minor, for immoral purposes between November 30, 2008,
and September 29, 2014, and the act occurred in Washington.
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VI. SAG Claims

A. Competency of Child Witnesses

Jabs asserts the trial court abused its discretion in ruling that CG, KK, and KH were

competent. Jabs asserts CG was incompetent because she did not understand the obligation to

speak the truth when Sinclair interviewed her. He next asserts the court abused its discretion

because CG, KH, and KK gave too broad of a timespan for the alleged abuse for the court to

determine the second Allen factor. Last, Jabs contends the court abused its discretion because

Sinclair's allegedly suggestive and leading questions, corrupted CG's, KH's, and KK's memories.

We disagree.

Witness competency hinges on whether the witness, at the time of testifying had the

capacity to accurately perceive, had the capacity to accurately recall, and had the capacity to

accurately relate. State v. S.J.W., 170 Wn.2d 92, 99-100, 239 P.3d 568 (2010). A competency

determination is "relevant only to [a child witness's] ability to testify at trial and not the

admissibility of [the child's] out of court statements." Borboa, 157 Wn.2d at 120 (emphasis

added). Even "where the court is reviewing a pretrial competency determination, the inquiry is

always whether the child is competent to testify at trial" Brousseau, 172 Wn.2d at 341 n.5.

Every person is presumed competent to testify, including children. Brousseau, 172 Wn.2d

at 341. "A child's competency is now determined by the trial judge within the framework of RCW

5.60.050, while Allen factors serve to inform the judge's determination." S.J.W., 170 Wn.2d

at 100. The challenging party has the burden of proving incompetence of a witness "by a

preponderance of evidence," usually with evidence indicating the child is incapable of receiving

just impressions of the facts, or incapable of relating facts truly. Brousseau, 172 Wn.2d at 341;

P)- 23



49466-3-II

RCW 5.60.050. "[R]ecitation of Hoe Allen factors, without more, [will] not constitute a sufficient

offer of proof of incompetency." Brousseau, 172 Wn.2d at 345

The "bar for competency is low." Brousseau, 172 Wn.2d at 347. Inconsistencies in a

child's testimony do not necessarily call into question witness competency. State v. Carlson, 61

Wn. App. 865, 874, 812 P.2d 536 (1991). Inconsistencies generally relate to the witness's

credibility and the weight to give his or her testimony, not competence. Carlson, 61 Wn. App. at

874.

While criminal defendants have a constitutional due process right to be convicted on

competent evidence, we give "significant deference to the trial judge's competency

determination," and "disturb such a ruling only upon a finding of manifest abuse of discretion."

Brousseau, 172 Wn.2d at 340. This standard of review is especially applicable to child witnesses .

because "[t]he competency of a youthful witness is not easily reflected in a written record, and [an

appellate court] must rely on the trial judge who sees the witness, notices the witness's manner,

and considers his or her capacity and intelligence." State v. Woods, 154 Wn.2d 613, 617,114 P.3d

1174 (2005). "There is probably no area of law where it is more necessary to place great reliance ,/•

on the trial court's judgment than in assessing the competency of a child witness.'" Woods, 154

Wn.2dat617.

Here, the trial court found CG, KH, and KK were competent to testify at trial after

conducting a child hearsay hearing under RCW 9A.44.120. Jabs concurred with the court's

assessment that CG, KH, and KK were competent. Additionally, at the child hearsay hearing, CG,
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KH, and KK testified regarding a variety of topics illustrating competence, including the children's

names, birth dates, mothers' names, the difference between the truth and a lie, and details about

Jabs's house and the incidents of abuse.

The court did not abuse its discretion in finding these child witnesses were competent.

B. Communicating with a Minor for Immoral Purposes

Jabs asserts the statute prohibiting communication with a minor for immoral purposes,

ROW 9.68A.090, is unconstitutionally vague as applied to his conduct. Jabs seems to also assert

that insufficient evidence supports his conviction under ROW 9.68A.090. We disagree.

Jabs contends his discussions with KK about sex were "informative," that he only bought

KK a vibrator so she would stop masturbating with his back massager, and denies that he ever

showed KK pornography.

We construe Jabs's assertion on this point as a claim that the jury instruction defining

"immoral purposes" was unconstitutionally vague because it failed to provide an ascertainable

standard by which the jury could evaluate the alleged misconduct.

"The vagueness standard . . . [asks] whether persons of common intelligence and

understanding have fair notice of the conduct prohibited, and ascertainable standards by which to

guide their conduct." Schimmelpfennig, 92 Wn.2d at 102. "[Wjhen ["immoral purposes"] is read

in context with RCW 9.68A, it clearly provides persons of common intelligence and understanding

with fair notice of and ascertainable standards of the conduct sought to be prohibited." State v.

Danforth, 56 Wn. App. 133, 136, 782 P.2d 1091 (1989), overruled on other grounds in State v.

McNallie, 120 Wn.2d 925, 846 P.2d 1358 (1993).
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/
To the extent Jabs asserts the jury based his conviction on conduct that was not carried out

with immoral purpose, his argument is without merit. State v. Gladden, 116 Wn. App. 561, 566,

66 P.3d 1095 (2003).

Here, the court instructed the jury that "immoral purposes" means "immoral purposes of a

sexual nature." CP at 273 (Instr. 24). McNallie, 120 Wn.2d at 933, upheld an identically worded

instruction. There, the court held that the communication statute "prohibits communication with

children for the predatory purpose of promoting their exposure to and involvement in sexual

misconduct." McNallie, 120 Wn.2d at 933 (emphasis added). McNallie "expressly rejected a

detailed delineation of the requisite misconduct and led to a holding that 'sexual misconduct' was

a sufficient context for the 'immoral purposes' contemplated by the communications with a minor

statute." 120 Wn.2d at 932-33. Thus, the jury instruction defining "immoral purposes" was not

unconstitutional vague.

Additionally, to the extent Jabs argues that there is insufficient evidence to support the

communication conviction, the record shows sufficient evidence exists.

Evidence is sufficient when, after viewing the evidence in the light most favorable to the

State, any rational trier of fact could have found guilt beyond a reasonable doubt. State v. Green,

94 Wn.2d 216, 220-22, 616 P.2d 628 (1980). "[Wjhen the sufficiency of the evidence is

challenged in a criminal case, all reasonable inferences fi:om the evidence must be drawn in favor

of the state and interpreted most strongly against the defendant." State v. Partin, 88 Wn.2d 899,

906-07, 567 P.2d 1136 (1977), overruled on other grounds by State v. Lyons, 174 Wn.2d 354, 365,

275 P.3d 314 (2012). A claim of insufficiency "admits the truth of the State's evidence and all
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inferences that can reasonably be drawn therefrom." State v. Theroff, 25 Wn. App. 590, 593, 608

P.2d 1254 (1980). We do not review credibility determinations, and we dbfer to the trier of fact

on issues of conflicting testimony and the persuasiveness of the evidence. State v. Thomas, 150

Wn.2d 821, 874-75, 83 P.3d 970 (2004).

Sufficient evidence supported Jabs conviction for communicating with KK, a minor for

immoral purposes. The jury had to find that there was communication constituting an ongoing

course of conduct by Jabs with KK of a sexual nature. Viewing the evidence in the light most

favorable to the State, a rational trier of fact could have found Jabs was guilty beyond a

reasonable doubt.

C. Admission of Photos

Jabs challenges the trial court's evidentiary rulings admitting photos of the children and of

Jabs's home.^ He claims the photos were irrelevant to the charged crimes, had negligible probative

value, and were unduly prejudicial. Jabs also asserts he was tried on matters extraneous to the

charged offenses when the photos were admitted. We disagree.

We review a trial court's admissibility of evidence determinations for an abuse of

discretion. State v. Cayetano—Jaimes, 190 Wn. App. 286, 295, 359 P.3d 919 (2015). A trial court

abuses its discretion when its evidentiary ruling is manifestly unreasonable or based on untenable

grounds. Cayetano-Jaimes, 190 Wn. App. at 295. "Allegations that a ruling violated the

defendant's right to a fair trial does not change the standard of review." State v. Dye, 178 Wn.2d

541, 548, 309 P.3d 1192,1196 (2013).

Jabs never specifies which photos he is basing this assertion on.

a-27



49466-3-II

Here, Jabs moved to exclude all photos seized in the search of his house as irrelevant when

viewed in context and, in the alternative, as unduly prejudicial if admitted out of context. The

court denied the motion and concluded the State offered the photos either to show opportunity, or

to impeach the child victim's hearsay statements about nudity in Jabs's home. The court also

concluded "the photos [wejre relevant for a variety of purposes[,]" and that Jabs could offer photos

other than those proffered by the State for context. 6 RP at 932.

At trial. Baker testified about the photos depicting rooms in the home and children who

were partially clothed or naked. Baker testified that there were thousands of photos taken from

Jabs's home, that the police reviewed all the photos, that the majority depicted normal family

activity, and that none were sexually explicit.

Additionally, the trial court granted Jabs's motion to admit two full photo albums. The

trial court set aside an hour for the jury to review the photo albums so it could gain a clearer

understanding of the context from which the police selected photos of nude or partially nude young

girls. The judge also permitted Randall Karstetter, Jabs's witness, to give testimony on the quantity

of photos reviewed by the police, and allowed him to opine on the nature of a sample of the photos.

Because the trial court did not abuse its discretion, Jabs's argument fails.

D. Prosecutorial Misconduct

Jabs argues the prosecutor improperly offered personal opinions on the veracity of

witnesses and misled the jury by misstating the evidence during cross-examination and closing

argument. We disagree.

Prosecutorial misconduct is grounds for reversal if the defendant shows the prosecuting

attomey's conduct was both "improper and prejudicial in the context of the entire record and the

circumstances at trial." State v. Thorgerson, 172 Wn.2d 438,442, 258 P.3d 43 (2011). Generally,
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a prosecutor's improper comments are prejudicial only where '"there is a substantial likelihood

[that] the instances of misconduct affected the jury's verdict.'" Thorgerson, 172 Wn.2d at 442-

43 (quoting State v. Magers, 164 Wn.2d 174,191,189 P.3d 126 (2008)).

When the defendant fails to object to the challenged portions of the prosecutor's argument,

he "is deemed to have waived any error, unless the prosecutor's misconduct was so flagrant and

ill intentioned that an instruction could not have cured the resulting prejudice." Emery, 174 Wn.2d

at 760-61. The defendant must show that no curative instruction would have eliminated the

prejudicial effect, and "the misconduct resulted in prejudice that 'had a substantial likelihood of

affecting the verdict.'" Emery, 174 Wn.2d at 761 (quoting Thorgerson, 172 Wn.2d at 455).

A prosecutor has wide latitude to comment on a witness's credibility in closing argument.

State V. Stenson, 132 Wn.2d 668, 727, 940 P.2d 1239 (1997). The prosecutor also may argue

reasonable inferences from the evidence regarding the credibility of a witness. Thorgerson, 111

Wn.2d at 448. For example, a prosecutor may argue the jury should believe one witness over

another because one witness's version of the events is more credible based on the evidence

presented. Thorgerson, 111 Wn.2d at 448. However, "[ijmproper vouching occurs when the

prosecutor expresses a personal belief in the veracity of a witness or indicates that evidence not

presented at trial supports the testimony of a witness." Thorgerson, 172 Wn.2d at 443.

Here, Jabs did not object during the prosecutor's closing argument. None of the challenged

statements during closing argument were flagrant or ill-intentioned, and the defendant fails to

J

make any showing that a curative instruction would not have eliminated any prejudicial effect.

Jabs's prosecutorial misconduct challenge fails.
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E. Cumulative Error

Jabs argues that, cumulatively, effects of the errors at trial were so prejudicial that they

denied him his right to a fair trial. We disagree.

"Under the cumulative error doctrine, we may reverse a defendant's conviction when the

combined effect of errors during trial effectively denied the defendant [his] right to a fair trial,

even if each error standing alone would be harmless." State v. Venegas, 155 Wn. App. 507, 520,

228 P.3d 813 (2010). Cumulative error does not apply where the errors are few and have little or

no effect on the outcome of the trial. Venegas, 155 Wn. App. at 520.

Because the trial court did not err, we conclude that Jabs is not entitled to relief under the

cumulative error doctrine.

We affirm the convictions but remand to the trial court to strike the challenged sentencing

condition.

A majority of the panel having determined that this opinion will not)be printed in the

Washington Appellate Reports, but will be filed for public record in accordance with RCW 2.06.040,

it is so ordered.

-S

Melnick, J. J

,.'-We concur:

.c,0
Ma^a, C.J. 7

^ Lee,J
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Filed

Washington State
Court of Appeals
Division Two

September 6, 2018

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION II

STATE OF WASHINGTON,

Respondent,

V.

STEPHEN ROBERT JABS,

Appellant.

No. 49466-3-II

ORDER GRANTING MOTION

FOR EXTENSION OF TIME TO

FILE MOTION FOR RECONSIDERATION;

DENYING RECONSDIERATION; AND

DENYING MOTION TO PUBLISH

Appellant, Stephen Robert Jabs, moved this court in three separate motions for an

extension of time to file a motion for reconsideration, for reconsideration of the court's opinion,

and for publication of the court's unpublished opinion.

After consideration, we grant Jabs's motion for extension of time to file his motion for

reconsideration and accept his motion for reconsideration as filed, we deny his motion for

reconsideration, and deny his motion to publish the court's opinion.

IT IS SO ORDERED.

PANEL; Jj. Maxa, Lee, Melnick.

FOR THE COURT:

Melnick, J. J
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SUPERIOR COURT OF WASHINGTON

COUNTY OF KITSAP

10 1  STATE OF WASHINGTON, No. 14-1-01041-7

11
1  , Plaintiff, DEFENDANT'S MOTION TO

12
V . CHALLENGE COMP-ETENCY AND

CHILD HEARSAY

13
STEPHEN ROBERT JABS,

14 Defendant.

MOTION

The Defendant, by and through his attorney, moves the

court to conduct a competency hearing concerning the complainants,

and further moves to exclude child hearsay evidence

DATED this day of October, 2015.

.LAW OFFICES OF^^
:NJAMIN & HEALYC PLLC

Attorneys for Defendant

By;

TimdthA

WSB #;

Healy

DEFENDANT'S MOTION TO CHALLENGE

COMPETENCY, AND CHILD HEARSAY - '1
. LAW OFFICES OF

BENJAMIN & HEALY, PLLC
10655 NE 4™ St., Suite 208

Bellevue WA 98004

Phone: 425-654-055

Fax: 253-512-1957

SUBfiS



1  DECLARATION

2

3

4

5

Discovery reveals the follow

6

7

8

9

10

11

12

13

ing;

The State has charged Mr. ,Jabs ^^h multiple counts of

rape of a child and child molestation ./ihe complainants were

under- the age of 10 when the allega±d^ns were made and were

interviewed forensically in

The State is seeking to utilize child hearsay at

trial.

The defense reserves the right to supplement this

motion abiding conclusion of expert review and Defense

interview(s).

I declare under penalty of perjury- under the laws of

•|4 the State of Washington that the foregoing is true and correct

r15 Signed at Tacoma, Washington thisx ̂  day of

16 October, 2015.

17

18

19

20

21

22

23

24

HeTimothy

WSB #252;

.A.ttorney for Defendant

APPLICABLE LAW

COMPETENCY

a. Competency as it relates to the reliability child
hearsay is treated differently by the courts than the

25 DEFENDANT'S MOTION TO CHALLENGE LAW OFFICES OF
COMPETENCY AND CHILD HEARSAY - 2 BENJAMIN & HEALY, PLLC

10655 NE 4™ St., Suite 208
Bellevue WA 98004

Phone: 425-654-055

Fax: 253-512-1957



1  issue of whether a child is competent to testify at

court proceedings.

10

11

12

13

17

18

19

20

21

22

23

24

The Washington Supreme Court has provided ample
f pqrp

guidance on each competency situation. State v. C.J, 148 Wn.2d

672, 63 P.2d 765 (2003). The court in In Re A.E.P., 135 Wn.2d

g  208, 956 P.2d 297 (1998) reaffirmed the five step inquiry

7  required to determine v/hether a child is competent to testify at

8  a court proceeding. A,E.P., supra at 223.

9  By statute, persons "who appear incapable of
receiving just impressions of the facts,

respecting which they are examined, or of relating
them truly: are not competent to testify. [HNI]

ROW 5.60.050(2). [HN2] Five factors must be found

before a child can be declared competent: The

true test of the competency of a young child as a

witness consists of the following: (1) an
understanding of the obligation to speak the truth

-J4 on the witness stand; (2) the mental capacity at
the time of the occurrence concerning which he is

-|5 to testify, to receive an accurate impression of

it; (3) a mem.ory sufficient to retain an

16 independent recollection of the occurrence; (4)
the capacity to express in words his memory of the

occurrence; and (5) the capacity to understand

simple questions about it.

State V-. Allen, 70 Wash. 2d 690,692,424 P12d 1021

(1967). The court in A.E. P. found that the seconci Allen factor

was not met in this case because the five (5) year old did not

have the mental capacity at the time of the occurrence to

receive an accurate impression of it. A.E.P. at 225.

25 DEFENDANT'S MOTION TO CHALLENGE LAW OFFICES OF

COMPETENCY AND CHILD HEARSAY - 3 BENJAMIN & HE.ALY, PLLC
10655 NE 4™ St., Suite 208

Bellevue WA 98004

Phone: 425-654-055

Fa.x: 253-512-1957
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The court cannot possibly rule on a child's
"mental capacity at the time of the occurrence .

.  to,receive an accurate impression of it"
when the court has never determined when in the

past the alleged events occurred. Allen, 70

Wash.7d at 692. At oral argument, counsel for the

State conceded the trial judge, at the time of

the competency hearing, had not been told by
anybody when the events were supposed to have

occurred. The sole fact that A.E.P. supplied

particular details about the alleged touching
when questioned by the court does not in itself

guarantee A.E.P.'s ability to accurately recall
the events. Without any concrete reference, there
is no way to guarantee the child's recall of
details is based on.fact, as opposed to fantasy.
See Przybvlski, 48 Wash. App. at 665 (Witness'

p"l4/ memory and perception are "better tested against
objective facts known to the court, rather than

disputed facts and events in the case itself.").

Competency concerning the admissibility and/or

reliability of child hearsay statements is handled in a
Vlyof- zy<?

different manner. The court in C.J, distinguished the two

competency inquiries. C.J. at 770:

A determination under ROW 5.60.050 that a child

witness is incompetent to testify at the time of
trial does not, ho'wever, resolve the question
vjhether an out of court statement by a child is
admissible if the statement is reliable.

Determining the admissibility of a child victim's
hearsay statement requires a separate and
different analysis under RCW 9A.44.120. The
statute's prerequisites to the admissibility of a
child victim's hearsay statements do not include
any requirement that a declarant must be shown to
have possessed testimonial competency at the time
of the out of court statement, specifically the
ability to distinguish the difference between
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truthful and false statements and an

understanding of an dbligation to tell the truth.

The court held that just because a child is

incompetent to testify at trial, that fact alone does not

automatically render the hearsay statements inadmissible. The

court further held that whether the child had the ability to

distinguish truth and reality from lies or fantasy is to be

taken into account in applying the factors from State v. Ryan,

103 Wn.2d 165,691 P.2d 197 (1984), C.J., at 770:

/

We also note that a finding that the child victim/
is incompetent to testify at trial does not majcek
the hearsay statements unreliable. State v(^"^Doe, n
105 Wn.2d 389, 896, 719 P.2d 554 (1986), thbttflT
it does make the child unavailable as

contemplated by RCW 9A.44.120(2)(b). The trial
court must determine whether extrinsic evidence '

or the nature of the comments themselves, renders
the child's statements sufficiently reliable.
Admissibility under the statute does not depend
on whether the child is competent to take the
witness stand, but on whether the comments and

circumstances surrounding the statement indicate
it is reliable. State v. Swan, 114 Wn.2d 613, -i .
648, 790 P.2d 610 (1990). rj-c'S-

Finally, in some cases, like this one, there will
be some evidence of whether the child had the

ability to discern between truth and lies at the
time the hearsay statement is made. A.lthough not
identified as a Ryan factor, if such evidence
exists, it may be considered as part of the
totality of the circumstances indicating
reliability. This does not mean that a
determination of competency must be made as of
the time of the statement, nor does it mean that

k

-f
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1  the inability to distinguish between truth and
lies alone ends the inauiry.

2

3

4

5

6

More recently, the Washington Supreme Court di

witnesses, regardless of their age are presumed competent

scussed

the issue of child competency in State v. 8.J.W., 170 Wn.2d 92,

239 P.3d 568 (2010). The Court in that case held that all

 unless

7  proven otherwise by a preponderance of the evidence and that the

8  burden of proof is on the challenging party. S.J.W. at 100-102.

9  The court extended its holding in S.J.W. in State v.

10

11

12

13

14

15

16

17

18

19

2Q Admissibility of child hearsay relating to alleged

21 sexual abuse is governed by statute(RCW 9A.44.120):

22 A statement made by a child when under the age of ten

23 describing any act of sexual contact performed with or on the

24

25 DEFENDANT'S MOTION TO CHALLENGE LAW OFFICES OF

COMPETENCY AND CHILD HEARSAY - 6 BENJAMFN & HEALY, PLLC
10655 NE 4™ St, Suite 208

Believue WA 98004

Phone; 425-654-055

Fax:253-512-1957

-4^

Brousseau, 172 Wn.2d 131,259 P.3d 209 (2011). In Brousseau, the

court adopted the federal rule requirement that a court may only

conduct a competency hearing upon submission of a written motion

by the challenging party and the court is satisfied that at

least a threshold showing has been made that there is a reason

to doubt competency.

II. CHILD HEARSAY

a. The admissibilihy of child hearsay is balanced
against the defendant's Right of Confrontation under

the Sixth Amendment to the United States Constitution.



1  child by another . . . not otherwise admissible by statute or

2  court rule, is admissible in evidence . . . in the courts of the

state of Washington if:

(1} The court finds, in a hearing conducted outside

the presence of the jury, that the time, content, and

circumstances of the statement provide sufficient indicia of

reliability; and (2) The child either:

(a) Testifies at the proceedings; or (b) Is

unavailable as a witness: PROVIDED, That when rhe child is

unavailable as a witness, such statement may be admitted only if

there is corroborative evidence of the act.

3

4

5

6

7

8

9

10

11

12

.^3 The confrontation clause of the Sixth T^miendment, made

■14 applicable to the states by the Fourteenth Amendment, provides:

15 "In all criminal prosecutions, the accused shall enjoy the right

16 . . to be confronted with the witnesses against him . . ."U.S.

Const. .Amend. VI; Idaho v. Wright, 197 U.S. 805, 8-13, 110 S.

Ct. 3139, 111 L.Ed.2d 638 (1990) . Similarly, the Confrontation

Clause of the Washington Constitution guarantees the accused the

right "to meet the witnesses against him. . . . " Const. Art. 1.

17

18

19

20

21
sec. 22 (amend. 10) . The protection afforded by both clauses is

identical. State v. Florczak, 76 Wash, App. 55, 71, 882 P.2d 199
23

24
(1994) , review denied, 126 Wash.2d 1010, 892 P.2d 1089 (1995) .
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The United States Supreme Court decision in Cra\vford

V. Washington 541 U.S. 36, 124 S.Ct 1354 (2004) held that the

admission of testimonial hearsay statements from a witness who

does not appear at a criminal trial, violates the Confrontation

clause of the Sixth Amendment. Crawford v. Washington, 541 U.S.

36, 53-54, 124 S.Ct. 1354 (2004).

The issue then became and still remains what is

"testimonial". The Washington Supreme Court adopted Crawford and

applied it to child hearsay statements in State v Beadle, 173

Wn. 2d 97, 2 61 P. 3d 8 63 (2011) . In doing so, the court rever.s.ed_

its 2006 decision in State v. Shafer, 156 Wn.2d 38lC 128 P.3d 87

(2006) v;hich essentially held that statements of sexual abuse

made by a child were not testimonial under Crawford and

admissible even if the child did not testify. However, since

Crawford, the Supreme Court of the United States further

clarified v/hat it meant by testimonial and ne^nired the

Washington Supreme Court to reverse Snafe

j/i/Un I
7

'/

The issue in Beadle was whether statements of a child

made to CPS workers and police investigators were testimonial

and in violation of the Confrontation Clause, the court held

that they were testimonial. The court relied on cases from other

states holding that such forensic interviews like the ones done
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in the present case were in fact testimonial because the purpose

of the interview was to prove past facts that could be used in a

criminal prosecution. Beadle at 110-11

The Court began its analysis by summarizing v;hat is

meant by testimonial. Beadle at 108.
%

Months after this court issued the Shafer

opinion, the United States Supreme Court again
discussed testimonial hearsay, explaining that,
vyithin the context of police interrogations,
whether statements are "testimonial" is

determined by the primary purpose of the
interrogation.

■  Statements are nontestimonial when made in the

course of police interrogation under

circumstances objectively indicating that the
primary purpose of the interrogation is to enable
police assistance to meet an ongoing emergency.
They are testimonial when the circumstances

objectively indicate that there is no such
ongoing emergency, and that the primary purpose
of the interrogation is to establish or prove
past events potentially relevant to later

criminal prosecution.

Davis V. Washington, 547 U.S. 813, 822, 126 S.Ct.-

2266, 165 L.Ed.2d 224(2006). The Court noted that

the primary purpose test was specific to the
police interrogation context. Id. At 823 ^

In State v. Ohlson, 162 Wash.2d 1,168 P.3d 1273

(2007). We adopted the "primary purpose" test

'  »i Afl. h Davis and identified four factors to ^nTK-J (determine whether an out-of-court statement is

testimonial under- Davis: "(1) the timing relative

3  events discussed, (2) the threat of harm ^
posed by the situation, (3)the need for 0' 1'-. IL
information to resolve a present emergency, and i

1 y vna..
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(4) the formality of the interrogation." Id. At
12, 168 P.3d 1273.

In so holding, we declined to import the
declarant-centric standard announced in Shafer to

the police interrogation context, noting that
"the Davis primary purpose test is not focused on
the reasonable belief of an objective declarant,
as was one definition of 'testimonial' endorsed

in Crawford, " Id. At 11, 168 P.3d 1273; see
Shafer, 156 Wash.2d at 390 n.8, 128 P.3d 87; see
also State v. Kosiowski, 166 Wash.2d 409,430n.
13,209 P.3d 479 (2009) ("the four-factor inquiry
as well as the rest of the analysis in Davis does
not turn on the purpose and understanding of the
victim/witness whose statements are at issue, and
whatever else might be said of Crawford, the
formulations of possible approaches to what
constitute 'testimonial statements' spearing in
it do not take precedence over Davis.").

In Michigan v. Bryant, U.S. , 131 S.Ct.^
1143, 1156, 179 L.Ed.2d 93 (2011), decided

shortly after oral argumient in this case/^^the
United States Supreme Court further clarified
that in deciding whether the primary purpose of
the interrogation is to meet an ongoing
emergency, the court objectively evaluates the

" circumstances of the encounter and the statements

and actions of the parties to the encounter. As
part of this inquiry, t.he court also considers

the level of formality surrounding the statement.
Id, at 1160.

The court then applied to the case the modified

definition of "testimonial" that had developed since Crawford.

Beadle at 109-110.

In this case B. A.'s out-of-court statements to

Jensen and Detective Buster were made in the

course of a police interrogation. Although Jensen
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was not a law enforcement officer, she v/as

present only to assist the police department
not to protect B.A.'s welfare in her capacity as
a CPS employee. Accordingly, we consider the
primary purpose of the interrogation to determine
whether B. A.'s statements v/ere testimonial.

Davis, 547 W.S. at 822,125 S.Ct. 2766.

At the time of these disclosures, the irrimediate

danger to B.A. had passed: B.A.'s interviev/ with
Jensen and Detective Buster took place in
February 2007, whereas' beadle had no access to
B.A. after January ,2006. See Ohlson, 162 Wash.2d

at 12, 158 P.3d 1273. Although the interview was
tailored to a child, it had a degree of formality
and was unlike a conversation with a casual

acquaintance. Id. Unlike the interrogation in
Bryant, the interview in this case took place in'
a neutral location not in the field at the

scene of a potential crime. See Bryant 131 S.Ct.
at 1150.

On these facts, vje conclude that the primary
purpose of this interview was to "establish or

prove past events potentially relevant to later

criminal prosecution," rather than to respond to
an "ongoing emergency." Davis, 547 U.S, at
822,126 S.Ct. 2266; see Bryant, 131 S.Ct. at
1156. Thus, we hold the trial court erred in

concluding that B.A.'s disclosures to Jensen and

Detective Buster were nontestimonial. Cf. State

V.Justus. 205 S. W.3d 872 (Miss.2006)
(holding that child victim's statements during
forensic interview were testimonial under primary
purpose test); State v. .A.rnold, 126 Ohio St.3d

290,933 N.E.2d 775 (2010) (same).

The statements made to the forensic interviewers in

this case are clearly testimonial for confrontation clause

purposes. However, this does not end the inquiry. Complainants
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in the present case, as in Beadle, were under ten years old and

that brought the Court to the child hearsay statute just

discussed. The Court then discussed the correlation between

Crawford and the child hearsay statute. Beadle at 112-113.

Prior to the Supreme Court's decision in

Crawford, determining whether a child witness was
unavailable did not require courts to distinguish
between testimonial and nontestimonial hearsay.
Instead, under the test outlined in Ohio v,

Roberts, 448 U.S. 56,74, 100 S.Ct. 253 1,65
L.Ed.2d 597 (1 980), overruled by Crawford, 54l
U.S. 36, 124 S.Ct. 1354, all hearsay statements

■  admitted under RCW 9A.44.120 were evaluated under

the confrontation clause to determine whether the

statements were reliable. A.fter Crawford,

however, only testimonial "sTatemehtus implicate
t'he'constirutionai protections of the
confront at iorr~c1rairse7

/

9  After Crav/ford, the key to admissibility is not

unavailability. The key is just the opposite - it is

availability. If the out of court statement is testimonial in

nature, the declarant must be available for cross-examination,

or else the declarant's statement is inadmissible. Put another

way, if the declarant's statement is testimonial hearsay, .and if

the declarant is not available for cross-examination, the

declarant's statement is inadmissible, period, even if it falls

within an exception to the hearsay rule. Crawford v. Washington

541 U.S. 36, 124 S.Ct 1354, 158 L.Ed.2d 177 (2004).
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1  There is a critical distinction that must be made

2  between unavailability for Confrontation Clause purposes and

unavailability for evidentiary purposes under ER 804. Basically,

only testimonial statements are subject to the constitutional

standard whereas non testimonial statements are subject to_ER

804. Beadle at 115.

3

4

5

6

7

8

9

10

11

12

13

The statements that the alleged victim in Beadle made

to her family and therapist were non testimonial and only

subject to ER 804's unavailability standard. The court found

that the child was unavailable for ER 804 purposes when alleged

victim repeatedly refused to testify and admitted the non

testimonial hearsay. Beadle at 116.

■14 Under ER 804 (a) , a witness is unavailable if
she/he:

15 cc>or\
(1) Is exempted by ruling of the curt on the

16 ground of privilege from testifying concerning
the subject matter of the declarant's statement;
or17

(2) Persists in refusing to testify concerning
the subject matter of the declarant's statement
despite an order of the court to do so; or

18

19

20
(3) Testifies to a lack of memory of the subject

21 matter of the declarant's statement; or

22 (4) Is unable to be present or to testify at the
hearing because of death or then existing

23 physical or mental illness or infirmity; or

24
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(5) Is absent from the hearing and the proponent
of the statement has been unable to procure the
declarant's attendance (or in the case of a
hearsay exception under subsection (b(2),(3), or
(4), the declarant's attendance or testimony) by
process or other reasonable means.

In addition, under ER 804(a) (6) , declarant is not

unavailable as a witness if the exemption,
refusal, claim of lack of memory, inability, or
absence is due to the procurement or wrongdoing
of the proponent of a statement for the purpose

of preventing the witness from attending or
testifying.

The present state of the law following Beadle is that

testimonial hearsay is controlled by the Constitutional standard

under Crawford, Davis, and its progeny. Non testimonial hearsay

is still subject to the ER 804 analysis.

b. Reliability and Trustworthiness.

There exists a nine-part test that Washington courts

use to determine reliability and trustv;orthiness. State v. Ryan,

103, Wn.2d 165, 691 P.2d 197. The so called Ryan factors are

applied to child hearsay statements to derermine reliability and

trustworthiness.

The first guideline is whether the declarant had an

apparent motive ro lie. The second guideline is v/hether the

general character of the declarant suggests trustworthiness. The

third guideline is whether more than one person heard the
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statements. The fourth guideline is whether the statements were

made spontaneously.. The fifth reliability guideline concerns

whether the timing of the statements and the relationship

between declarant and v;itness suggest trustvvforthiness. The sixth

guideline is whether the statements contained express assertions

of past fact. Guideline seven is whether cross-examination could

not help to show the declarant's lack of knowledge. The eighth

guideline is whether the possibility of the declarant's

recollection being faulty is remote. The ninth and final

guideline to consider in assessing reliability is declarant

misrepresented the defendant's involvement.

The court in C.J. supra, also reguires either as an

added Ryan factor or part of the totality of the circumstances,

a consideration of whether the declarant child had the ability

to discern truth and reality from lies at the time the hearsay

statement 'was made.

The nine Ryan factors are applied where the declarant

child testifies at the proceeding or is determined to be

unavailable. The court in State v. Rorich, 132 Wn.2d 472,481,

939 P.2d 697 (1997) defined what is meant by the word

"testifies" in RCW 9A.44.120:
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We conclude "testifies," as used in RCW-

9A.44.120 (2) (a), means the child takes the stand
and describes the acts of sexual contact alleged
in the hearsay. This definition is consistent
with the Confrontation Clause and comports with
legislative intent that the child hearsay statute
condition the admission of hearsay as previously
described.

The court found that calling the child to the stand

and asking only general questions to show memory and recall

ability does not meet the definition of testifies, and the court

excluded the hearsay statements. Rorich at 481-82.

A child who is found to be not competent to testify is

unavailable as a witness and not only must the hearsay

statements be reliable under the Ryan factors, they must also be

corroborated by other evidence of abuse. A.E.P. at 227.

Since the trial court erred ih allowing A.E.P. to
testify, we must reevaluate the application of
RCW 9A.44.I20 toA.E.P.'s hearsay statements.
Being incompetent to testify, A.E'. P. should have
been found unavailable as a witness. Being
unavailable as a witness, A.E.P.'s hearsay
statements not only must be reliable, but they
must be corroborated by other evidence of abuse.
RCW 9A.44.120(2)(b).

Evidence of corroboration, whether direct or indirect

must support a "logical and reasonable inference" that the

alleged act{s) of abuse described in the hearsay statement

occurred. See State v. Swan, 114 Wn.2d 613,622, 790 P.2d 610
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(1990). The court in A.E.P. found that the surrounding facts did

not show corroboration, and the hearsay was excluded. A.E.P. at

232-234.

c. Well accepted studies and evidence in the

psychological conmuniby have been allowed in the courts

of this and many ohher states ho show that children's

memory and recall can easily be tainted and influenced

by interviewers applying improper and/or suggestive
interview procedures.

The Washington courts have recognized that children's

memories and recall can easily be tainted and improperly

influenced by suggestive and other improper interview

procedures. In A.E.P;. supra, the court held that issues

concerning improper and/or suggestive interview procedures are

to be raised during the reliability portion of the child hearsay

hearing because they do effect several of the Ryan and Allen

factors. The court relied heavily on the landmark, New

Jersey cases, State v. Michaels, 625 A.2d 489 (1993)(Michaels I)

and State v. Michaels, 642 A.2d 1372 (1994) (Michaels II).

A.E.P. at 227-28:

On the issue of the reliability of a child's
hearsay statements. Petitioner claims the.

existing state of the lav/ inadequately addresses
the possibility of a child's statements having
been tainted by improper, suggestive interview
techniques. Citing State v. Michaels,264 N.J.
Super, 579,625 A.2d 489 (Ct. App. Div. 1993)
(Michaels I), aff'd, 136 N.J. 299,642 A.2d 1372
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(1994)'(Michaels II),and Idaho v.Wright, 497 U.S.
805, 110 S.Ct. 3139, 111 L.Ed.2d 638 (1990),
Petitioner claims the trial court should have
held a separate, pretrial "taint" hearing to
determine if A.E.P.'s hearsay statements, and her
in-court testimony, were so tainted by improper
interview techniques that her hearsay statements
and testimony were rendered unreliable, thus
inadmissible. D4ichaels II held when alleged child
sexual abuse victims were improperly
interrogated, causing a substantial likelihood
the evidence derived from those children was'
unreliable, it was proper to require a trial^
court to hold a pretrial taint hearing at which
the state must prove by clear and convincing
evidence that statements and testimony retained
sufficient indicia of reliability. Michaels I_I,
642 A.2d at 1383.

Petitioner claims A.E.P, was improperly
interviewed, resulting in taint, and rendering
her statements unreliable. His arguments heavily
rely on Michaels 1, Michaels 11 and Idaho v.
Wright, all of which discuss various improper
interview techniques. Michaels 11, citing
American Prosecutors' Research Institute,
National Center for Prosecution of Child Abuse,
Investigation and Prosecution of Child Abuse
(1987), states an interviewer should remain open,
neutral, and objective; should avoid asking
leading questions; should never threaten a child
or try to force a reluctant child to talk; and
should refrain from telling a qhild what others
have reported. Michaels 11, 642 A.2d at 1378.
Michaels 11 also cites the New Jersey Governor's
Task Force on Child Abuse & Neglect, Child Abuse
and Neglect; A Professional's Guide to
Identification, Reporting, Investigation and
Treatment (1988) for the rule that multiple
interviews with various interviewers should be
avoided. Michaels II, 642 A.2d at 1378. Idaho v.
Wright, affirmed the Idaho Supreme Court's
holding that a child's hearsay statements were
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unreliable because "blatantly leading questions
were used in the interrogation . . .[,and] this

interrogation was performed by someone with a
preconceived idea of v/hat the child should be

disclosing." Wright, 497 U.S. at 813.(internal
quotation marks omitted).

The court then addressed what procedures need to be

taken by the trial court. A.E.P. at 230-31:

As to the reliability of a child's testimony, a
defendant can argue memory taint at the time of
the child's competency hearing. If a defendant
can establish a child's memory of events has been
corrupted by improper interviews, it is possible
the third Allen factor, "a memory sufficient to
retain an independent recollection of the
occurrence[,]" may not be satisfied. Allen, 70

Wash. 2d at 592.

As to the reliability of a child's hearsay
statements, a defendant can argue memory taint at
the pretrial hearing held pursuant to RCW
9A.44.120(1). In determining the reliability of
hearsay, we have previously set out nine
nonexclusive factors a trial court should

consider. State v. Ryan, 103 Wash.2d 165, 175-76,
691 P.2d 197 (1984) (adopting the first five
factors from State v. Parris. 98 Wash.2d 140,
146,654 P.2d 77 (1982), and the next four factors

from Dutton v. Evans, 400 U.S. 74, 88-89, 91
S.Ct. 210, 27 L.Ed.2d 213 (1970)). Petitioner and

amicus Washington Association of Criminal Defense
Lawyers urge us to reject the Ryan factors as
being inadequate. We recognize some of the Ryan
factors have subsequently been criticized as
being unhelpful in determining reliability, see.
e.g., State v. Swan, 114 Wash.2d 613, 650-51, 790

P.2d 610 (1990); State v. Leavitt, 111 Wash.2d
66, 75, 758 P.2d 982(1988); In Sampson v.
Department of Social & Health Services, 61
Wash.App. 488, 499, 814 P.2d 204 (1991), but we
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decline to reevaluate the Ryan factors at this
time because the issues presented here are easily
resolved within the Ryan framev/ork.

The court finally discussed the impact of suggestive /

improper interviews as it relates to the Ryan factors. A.E.P. at

231.

The possibility a child's memory or testimony may
have been tainted by improper interviews is
easily addressed by the fifth^ eighth and ninth
Ryan factors. "The timing of the declaration and

the relationship between the declarant and the

witness[.]" Ryan, 103 Wash.2d at 176 (fifth
factor), allow the court to consider the exact

nature of the exchange through which the witness
obtained the child's statements. Suggestive

interviewing can also affect the eighth Ryan
factor, "the possibility of the declarant's
faulty recollection is remote[.]" "The

circumstances surrounding the statement . . .,"
Ryan, 103 Wash,2d at 176 (ninth factor), also

make room for argument concerning the methodology
of the interview. The possibility of suggestive
interviews leading to tainted child hearsay
statem.enrs should definitely be considered by a
trial court; and Petitioner did present the issue
in the dependency hearing.

The Michaels cases set the'standard for courts

throughout the country to follow when improper child interviews

may have tainted a child's memory and subsequent testimony.

In September 1984, Margaret Kelly Michaels began

working as a teacher's aide at Wee Care, a nursery school

enrolling approximately sixty children ages three to five. In
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October of that year, Michaels was promoted to teacher and

continued in that capacity for almost seven months. During this

time Wee Care received no complaints about Michaels's

performance from staff, children or parents.

As Michaels's employment was drawing to an end,

however, a four-year old Wee Care child, M.P., was brought to

his pediatrician to treat a rash. During the examination, a

nurse took M.P.'s temperature rectally at which time M.P. stated

that his teacher, Michaels, had also done this to him at nap

time. The child provided additional instances and details of

sexual abuse prompting his mother to notify the New Jersey

Division of Youth and Family Services (DYFS). DYFS notified the

prosecutor's office of the allegations and an investigation

ensued, beginning with interviews of only a small number of

children and eventually expanding to all children who had

contact with Michaels.

These interviews revealed accounts of sexual abuse

ranging from minor instances to bizarre and heinous sexual acts.

The prosecutor proceeded to trial with a 163 -count indictment

involving aggravated sexual assault, sexual assault, endangering

the welfare of children and making terroristic threats. At the

trial, a large portion of the state's evidence consisted of the
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testimony of the Wee Care children who at the time of trial

ranged from ages five to seven. After a nine month trial and

twelve days of deliberation, the jury returned a guilty verdict

of 115 counts, sentencing Michaels to forty-seven years

imprisonment.

The Court of Appeals reversed the convictions, finding

that the overv;helming psychological evidence supported the idea

that improper interview techniques do in fact effect children's

memory and testimony. Michaels I at 514-15.

Experiments conducted on children who varied in

age from three to twelve years suggested that
younger children, after receiving misleading
information, provided less accurate details about
the original event than did older children.

Stephen J. Ceci et al.. Age Differences in
Suggestibility, in Children's Eyewitness Memiory
82 (Stephen' J. Ceci et al. Eds., 1987). Ceci and
his colleagues observed that younger children may
be more likely to conform their answers in the
hope of pleasing an adult interviewer. "Clearly,
the youngest children demonstrated a sensitivity
to the age of the manipulator and a desire to

conform to their perceptions of an adult
authority figure's expectations." Ibid. Ceci and
his colleagues concluded that if erroneous
information is suggested to the young child, this
erroneous information may ̂ resurface in the form
of the child's reconstruction of the events" if
The child is given a choice between the original
information and the misleading information. Id,
At 90.

In a recent article specifically examining
children's suggestibility, the author extensively
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examined current sdcial science literature and

came to the following conclusions:

Careful review of,the social science literature

indicates that children are susceptible to suggestive
interviewing techniques and that such techniques can
render children's accounts of abuse unreliable. A

number of studies have shown that children will lie

when, they have a motivation to lie, that they are
susceptible to accommodating their reports of events
to fit what they perceive the adult questioner to
believe, and that inappropriate post-event
questioning can actually change a child's cognitive
memory of an event. Even the studies that concluded

that children are resistant to suggestion found a
small percentage of children who were not. [Youngs,
supra, 41 Duke L.J. at 692 (footnotes omitted).]

The court then went on to discuss what the scientific

literature suggests are important factors to consider regarding

interviewers influence and misleading information. Michaels I at

515-16.

Several factors can influence children to provide
misleading information: (1) adults .may
misinterpret what a child states; (2) the . ^
possibility of abuse may lead to hysteria; or^ (3)
an adult may nFve .malicious motives. Id. At 697.
In addition,

.As there is more media coverage of sexual abuse,
parents' and the professional community are more
likely to suspect se.xual abuse as a cause for
symptom formation, even when sexual abuse has not

.  occurred. [M. (quoting Elissa P. Benedek & Diana
H. Schctky, Problems in Validating Allegations of
Se.xual Abuse, Part 2: Clinical Evaluation, 36
J.Am.Acad. Child & Adolescent Psychiatry 916,917

(1 987)) . ]
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Younts believes that Stephen Ceci's 1990 study
provides the most impartial results of the nine
studies Younts examined. Ceci found that "even

small material and psychological rewards"

prompted children to lie about events. M. At

722. According to Younts, when a study provides
motivational actors for lying, children 'will
often lie. Ibid.

Younts reviewed a study conducted in 1989 by
Clarke-Stewart in which children interpreted an
event which could either be se.xually abusive or

innocent.

The researchers found that when the adult

interviewers contradicted what actually happened
to the children, two-thirds of the children

changed rheir stories to conform to the

suggestions of the interviewer. Most of the

remaining children merged their account of the
factual events with the interviewer's

suggestions. At the end of the interrogation,
only one child answered all the questions
accurately. When the second interviewer

contradicted the first interviev;er, the children
again changed their stories. The children's

reports to their parents were consistent with the

interviewers' suggestions. [W. At 723 (footnotes
omitted).]

Another study by Ceci revealed similar results.

Ceci found that children are very susceptible to
modifying their story based upon an adult's post-
event suggestions. However, children are even

-susceptible to' suggestions by older children. Id.
At 724. The suggestiveness can be incorporated
even when the child retains memories of the

original event. Based upon these two studies,
Younts suggests that "courts should pay
particular attention to whether the abuse

investigator had a preconceived notion of what

DEFENDANT'S MOTION TO C.HALLENGE

COMPETENCY AND CHILD HEARSAY - 24

Fl-lSI
447^

LAW OFFICES OF

BENJAMIN & HEALY, PLLC
10655 NE 4™ St., Suite 208

Bellevue WA 98004

Phone; 425-654-055

Fax: 253-512-1957



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

happened to the child and then sought the child's
confirmation." ̂ .At 725.

Younts expresses the opinion that post-event
suggestion poses a significant problem especially
with children six-years old or younger. W. At
726. When interviews include suggestive and
leading questions, children may eventually
incorporate the suggested responses into memory.
Vitally important is the fact that the children's
credibility vjill not be disturbed because the
children actually believe what they are saying.
W. At 727.

The New Jersey Supreme Court affirmed Michaels I. The

court found that the psychological literature lead to the

conclusion that children can be influenced by improper or

suggestive interview techniques. Michaels II at 1379.

■  We therefore determine that a sufficient

consensus exists within the academic,

professional, and law enforcement communities,
confirmed in varying degrees by courts, to
warrant the conclusion that the use of coercive

or highly suggestive interrogation techniques can
create a significant risk that the interrogation
itself will distort the child's recollection of

events, thereby undermining the reliability of
the statements and subsequent testimony
concerning such events.

The court then criticized the interview procedures in

the case. Michaels II at 1379-80.

The record is replete with instances in which
children were asked blatantly leading questions
that furnished information the children

themselves had not mentioned. All but five of the

thirty-four children interviewed were asked
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questions that indicated or strongly suggested
that perverse sexual acts had in fact occurred.

Seventeen of the children, fully one-half of the

thirty-four, were asked questions that involved
references to urination, defecation, consumption

of human wastes, and oral sexual contacts. Twenty

-three of the thirty-four children were asked

questions that suggested the occurrence of
nudity. In addition, many of the children, some

over the course of nearly two years leading up to

trial, were subjected to repeated, almost
incessant, interrogation. Some children were re-
interviewed at the urgings of their parents.

Almost all of the interrogations conducted in the

course of the investigation revealed an obvious
lack of impartiality on the part of the

interviewer. One investigator, v/ho conducted the
majority of the interviews with the children,
stated that his interview techniques had been

based on the premise that the "interview process
is in essence the beginning of the healing

process." He considered it his "professional and

ethical responsibility to alleviate whatever
anxiety has arisen as a result of what happened
to them." A lack of objectivity also was

indicated by the interviewer's failure to pursue
any alternative hypothesis that might contradict

an assumption of defendant's guilt, and a failure

to challenge or probe seemingly outlandish

statements made by the children.

The court then announced the "taint" procedure that

our Supreme Court adopted in A.E.P. Michaels II at 1383-84.

Once defendant establishes that suffipie.nt__
evidence of unreliability exists, ||^elfiu
shall shift^q^.^tfeesiiStrafee^o-apirGa^e.p.the-'-reld.alsl.Mtyajjaaj^ov.,.
oj^ the prof fere^ statemen1^._ap,d,...t:ggtimony by
clear cony4ncinlg.'^^videnoe: Hur,d., sup~ral''^8"'5'

§4 6, 432 A. 2d 8"5T"'H'enc"e, the ultimate i
determination to be made is whether, despite the
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presence of some suggestive or coercive interviev;
techniques, when considering the totality of the

circumstances surrounding the interviews, the
statements or testimony retain a degree of
reliability sufficient to outweigh the effects of

the improper interview techniques. The State may

attempt to demonstrate that the investigatory

procedures employed in a case did not have the
effect of tainting-an individual child's

recollection of an event. To make that showing,
the State is entitled to call experts to offer
testimony with regard to the suggestive capacity

of the suspect investigative procedures. The

defendant, in countering the State's evidence,

may also offer experts on the issue of the

suggestiveness of the interrogations. However,
the relevance of expert opinion focusing
essentially on the propriety of the interrogation
should not extend to or encompass the' ultimate
issue of the credibility of an individual child

as a witness.

The court placed the burden on the State to show by

clear and convincing evidence that the hearsay and other

statements by the child are reliable. Michaels I at 1384.

In choosing the burden of proof to be imposed on

the State, we are satisfied that the clear-and-

convincing-evidence standard serves to safeguard
the fairness of a defendant's trial without

making legitimate prosecution of child sexual
abuse impossible. We have applied the clear and
convincing evidence standard to other areas in

which the issue of illegal or unreliable evidence
was in question. See, e.g.. State
V. Sugar, 100 N.J. 214,239,495 A.2d 90 (1985)

(applying "clear and convincing evidence"
standard as burden of proof with respect to
"inevitable discovery" discovery claim), Kurd,
supra, 86 N.J. at 546, 432 A.2d 86 (imposing
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"clear and convincing" standard on party who

proffers hypnotically refreshed testimony).

The Washington Courts of Appeals have also adopted the

taint hearing analysis of A.E.P., and Michaels II. In Re Carol

M.D., 89 Wn.App. 77,948 P.2d 837 91997), in Carol M.D., the

court reversed child rape convictions due to possible improper

interview techniques, the court remanded the case to have a

"taint" hearing in accordance with the Michaels procedure. Carol

M.D. at 92.

The records of the interviews 'show that these

methods caused certain children to use their

imagination and stray from reality, even to the
dismay of the investigator at times. In several

instances, the children were tired and/or

resistant to participating in the interviews, but
the investigators continued to press for

cooperation.

Michaels 625 A.2d at 511.

We agree the facts cited by Mr. And Mrs. D.

indicate possible misconduct by the State that
may have infringed on their right to compulsory

process. On retrial, the superior court shall
conduct a hearing and enter findings on the issue

of whether the State improperly influenced

statements and testimony by M.D.

In State v. Willis, 151 Wn.2d 255, 87 P.3d 1164 (2004),

the Court refused to allow a world renowned child interview expert

to testify at trial concerning the interview technique used and

its suggestibility because there was no recording of the interview
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done and he could not recreate the interview. The court did

however hold that such testimony is relevant and helpful to a jury

where the expert has sufficient information about the exact nature

of the interview such as audio or video recordings like we have in

the case at bar, and the testimony is directed to how the

interview techniques impacted the particular children in the

interviews, and tainted the interviews. Willis at 261.

We hew to pur - conclusion in Swan that the general

principle that younger children are more

susceptible to suggestion is "well within the
understanding of the jury." Swan, 114 Wash.2d at
656.790 P.2d 610. But we also agree with the

Court of Appeals that specialized knowledge

regarding the effects of specific interview

techniques and protocols "is not likely x-jithin
the common experience of the jury." Willis, 113
Wash.App. at 394, 54 P.3d 184. For example, that

wet pavement is more slippery than dry pavement

is within the general knov/ledge of the jury. That

does not prevent the admissibility of expert

testimony regarding specific stopping distances

under specific friction coefficients created when

specific driving surfaces are wet. Similarly,

merely because it is a matter of general

knowledge that children's memories are changeable
does not preclude testimony that specific
interview techniques might compromise specific
memories.

CONCLUSION

The Defense reserves the right to supplement this motion

abiding conclusion of expert review and Defense interview (s).
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Respectfully submitted this A day of October,

2015.

lX^Tofttces^qf
BENJAMIN & HEAAYv PLLC

Attorneys for Defendant

By:

imothy L.J^e^ly
SB \^.2--2'0
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DECLARATION OF Mfi.ILING

I, Heather Devyak, declare that on the^^V^ day of

October, 2015, I mailed a true and correct copy of the foregoing

document, via first class mail, postage prepaid, in an envelope

addressed to the following:

Cami Lewis

Kitsap County Prosecutor'' s Office
MS 35

614 Division St.

Port Orchard, WA 98366-4581

I declare under penalty of perjury that the foregoing

is true and correct to the best of my knowledge and belief.

Signed at , WA on: • V'^

Heather Devyak \
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RCW 5.60.020

Who may testify.

Eyery person of sound mind and discretion, except as hereinafter provided, may be a witness
in any action, or proceeding.
r 1986 c 195 § l:Code 1881 § 388: 1877 n 85 § 390:1869 n 103 § 383: 1854 n 186 § 289; RRS

§ 1210.]

RCW 5.60.030

Not excluded on grounds of interest—^Exception—Transaction with person since deceased.

No person offered as a witness shall be excluded from giving evidence by reason of his or
her interest in the event of the action, as a party thereto or otherwise, but such interest may be
shown to affect his or her credibility: PROVIDED, HOWEVER, That in an action or proceeding
where the adverse party sues or defends as executor, administrator or legal representative of any
deceased person, or as deriving right or title by, through or from any deceased person, or as the
guardian or limited guardian of the estate or person of any incompetent or disabled person, or of
any minor under the age of fourteen years, then a party in interest or to the record, shall not be
admitted to testify in his or her own behalf as to any transaction had by him or her with, or any
statement made to him or her, or in his or her presence, by any such deceased, incompetent or
disabled person, or by any such minor under the age of fourteen years: PROVIDED FURTHER,
That this exclusion shall not apply to parties of record who sue or defend in a representative or
fiduciary capacity, and have no other or further interest in the action.
r 1977 ex.s. c 80 S 3:1927 c 84 $ 1: Code 1881 § 389:1877 p 85 $ 391:1873 p 106 § 382: 1869
p 183 § 384: 1867 n 88 § 1: 1854 p 186 $ 290: RRS § 1211.]
NOTES:

Purpose—Intent—Severability—1977 ex.s. c 80: See notes following RCW 4.16.190.

RCW 5.60.050

Who are incompetent.

The folio-wing persons shall not be competent to testify:
(1) Those who are of unsound mind, or intoxicated at the time of their production for

examination, and
(^^^jXhose who appear incapable of receiving just impressions of the facts, respecting which

they are examined, or of relating them truly.
r 1986 c 195 § 2: Code 1881 § 391: 1877 p 86 § 393: 1869 p 103 $ 386: 1863 p 154 § 33: 1854 p
186 § 293: RRS S 1213.1

P 7X
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Instruction No. \

It is your duty to decide the facts in this case based upon the evidence

presented to you during this trial. It also is your duty to accept the law from my

instructions, regardless of what you personally believe the law. is or what you

personally think it should be. You must apply the law from my instractions to the

facts that you decide have been proved, and in this way decide the case.

Keep in mind that a charge is only an accusation. The filing of a charge is

not evidence that the charge is tme. Your decisions as jurors must be made solely

upon the evidence presented during these proceedings.

The evidence that you are to consider during your deliberations consists of

the testimony that yoU have heard, from witnesses, stipulations, and the exhibits

that I have admitted, during the trial. If evidence was not admitted or was stricken

from the record, then you are not to consider it in reaching your verdict.

Exhibits may have been marked by the court clerk and given a number, but

they do not go with you to the jury room during your deliberations unless they

have been admitted. into evidence. The exhibits that have been admitted will be

available to you in the jury room.

One of my duties has been to rule on the admissibility of evidence. Do not

be concerned during your deliberations about the reasons for ray rulings on the

evidence. If I have ruled that any evidence is inadmissible, or if I have asked you

to disregard any evidence, then you must not discuss that evidence during your

deliberations or consider it in reaching your verdict. Do not speculate whether the

evidence would have favored one party or the other.

In order to decide whether any proposition has been proved, you must

consider all of the evidence that 1 have admitted that relates to the proposition.

Each party is entitled to the benefit of all of the evidence, whether or not that party

•0 7Ho,
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introduced it.

You are the sole judges of the credibility of each witness. You are also the

sole judges of the value or weight to be given to the testimony of each witness. In

considering a witness's testimony, you may consider these things: the opportunity

of the witness to observe or know the things he or she testifies about; the ability of

the witness to observe accurately; the quality of a witness's memory while

testifying; the manner of the witness while testifying; any personal interest that the

witness might have in the outcome or the issues; any bias or prejudice that the

witness may have shown; the reasonableness of the witness's statements in the

context of all of the other evidence; and any other factors that affect your

evaluation or belief of a witness or your evaluation of his or her testimony.

The lawyers' remarks, statements, and arguments are intended to help you

understand the evidence and apply the law. It is important, however, for you to

remember that the lawyers' statements are not evidence. The evidence is the

testimony and the exhibits. The law is contained in my instructions to you. You

must disregard any remark, statement, or argument that is not supported by the

evidence or the law in my instructions.

You may have heard objections made by the law^-ers during trial. Each party

has the right to object to questions asked by another lawyer, and may have a duty

to do so. These objections should not influence you. Do not make any assumptions

or draw any conclusions based on a lawyer's objections.

Our state constitution prohibits a trial judge from making a comment on the

evidence. It would be improper for me to express, by words or conduct, my ^
personal opinion about the value of testimony or other evidence. I have not

intentionally done this. If it appeared to you that 1 have indicated my personal

opinion in any way, either during trial or in giving these instructions, you must

disregard this entirelv.

7  b
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You have nothing whatever to do with any punishment that may be imposed

in case of a violation of the law. You may not consider .the fact that punishment

may follow conviction except insofar as it may tend to make you careful.

The order of these instructions has no significance as to their relative

importance. They are all important, in closing arguments, the lawyers may

properly discuss specific instructions. During your deliberations, you must

consider the instructions as a whole.

As jurors, you are officers of this court. You must not let your emotions

overcome your rational thought process. You must reach your decision based on

the facts proved to you and on the law given to you, not on sympathy, prejudice, or

personal preference. To assure that all parties receive a fair trial, you must act

impartially with an earnest desire to reach a proper verdict.



Instruction No. ~1

A separate crime is charged in each count. You must decide each count

separately. Your verdict on one count should not control your verdict on any other

count.

9ef
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Instruction No.

To convict the defendant of the crime of child molestation in the first degree

as charged in Count V each of the following elements of the crime must be proved

beyond a reasonable doubt:

(1) That on or about or between November 30, 2008 and September 29,

2014, the defendant had sexual contact with H.H.;

(2) That H.H. was less than twelve years old at the time of the sexual contact

and was not mairied to the defendant;

(3) That H.H. was at least thirty-six months younger than the defendant; and

(4) That this act occurred in the State of Washington.

If you find from the evidence that each of these elements has been proved

beyond a reasonable doubt, then it will be your duty to return a verdict of guilty.

On the other hand, if, after weighing all the evidence, you have a reasonable

doubt as to any one of these elements, then it will be your duty to return a verdict

of not guilty.

ft-7^
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Instruction No.

To convict the defendant of the crime of rape of a child in the first degree as

charged in Count VI, each of the following elements of the crime must be proved

beyond a reasonable doubt;

(1) That on or about or between November 20, 2008 and September 19,

2014, the defendant had sexual intercourse with H.H.;

(2) That H.H. was less than twelve years old at the time of the sexual

intercourse and was not married to the defendant;

(3) That H.H. was at least twenty-four months younger than the defendant;

and

(4) That this act occurred in the State of Washington.

If you find from the evidence that each of these elements has been proved

beyond a reasonable doubt, then it will be your duty to return a verdict of guilty. -

On the other hand, if, after weighing all the evidence, you have a reasonable

doubt as to any one of these elements, then it will be your duty to return a verdict

of not guilty.



Instruction No. 19A

To convict the defendant of the crime of child molestation in the first degree

as charged in Count VI, each of the following elements of the crime must be

proved beyond a reasonable doubt:

(1) That on or about or between November 30, 2008 and September 29,

2014, the defendant had sexual contact with H.H.;

(2) That H.H. was less than twelve years old at the time of the sexual contact

and was not married to the defendant;

(3) That H.H. was at least thirty-six months younger than the defendant; and

(4) That this act occurred in the State of Washington.

If you find from the evidence that each of these elements has been proved

beyond a reasonable doubt, then it will be your duty to retum a verdict of guilty.

On the other hand, if, after weighing all the evidence, you have a reasonable

doubt as to any one of these elements, then it will be your duty to return a verdict

of not guilty.

ff-7^b



of viewing depictions of a minor engaged in sexually explicit conduct in the second degree, a
class C felony punishable under chapter 9A.20 RCW.

(3) For the purposes of deteniiining whether a person intentionally viewed over the internet a
visual or printed matter depicting a minor engaged in sexually explicit conduct in subsection (1)
or (2) of this section, the trier of fact shall consider the title, text, and content of the visual or
printed matter, as well as the internet .history, search terms, thumbnail images, downloading
activity, expert computer forensic testimony, number of visual or printed matter depicting minors
engaged in sexually explicit conduct, defendant's access to and control over the electronic device
and its contents upon which the visual or printed matter was found, or any other relevant
evidence. The state must prove beyond a reasonable doubt that the viewing was initiated by the
user of the computer where the viewing occurred.

(4) For the purposes of this section, each separate internet session of intentionally viewing
over the internet visual or printed matter depicting a minor engaged in sexually explicit conduct
constitutes a separate offense.
r 2010 c 227 $7.1

RCW 9.68A.080

Reporting of depictions of minor engaged in sexually explicit conduct—Civil immunity.

(1) A person who, in the course of processing or producing visual or printed matter either
privately or commercially, has reasonable cause to believe that the visual or printed matter
submitted for processing or producing depicts a minor engaged in sexually explicit conduct shall
immediately report such incident, or cause a report to be made, to the proper law enforcement
agency. Persons failing to do so are guilty of a gross misdemeanor.

(2) If, in the course of repairing, modifying, or maintaining a computer that has been
submitted either privately or commercially for repair, modification, or maintenance, a person has
reasonable cause to believe that the computer stores visual or printed matter that depicts a minor
engaged in sexually explicit conduct, the person performing the repair, modification, or
maintenance may report such incident, or cause a report to be made, to the proper law
enforcement agency.

(3) A person who makes a report in good faith under this section is immune from civil
liability resulting from the report.
r 2002 c 70 $ 2: 1989 c 32 $ 6:1984 c 262 $ 7.1

RCW 9.68A.090

Communication with minor for immoral purposes—Penalties.

(1) Except as provided in subsection (2) of this section, a person who communicates with a
minor for immoral purposes, or a person who communicates with someone the person believes to
be a minor for immoral purposes, is guilty of a gross misdemeanor.

(2) A person who communicates with a minor for immoral purposes is guilty of a class C
felony punishable according to chapter 9A.20 RCW if the person has previously been convicted
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(e) "Views" means the intentional looking upon of another person for more than a
brief period of time, in other than a casual or cursory manner, with the unaided eye or

with a device designed or intended to improve visual acuity.

(2) A person commits the crime of voyeurism if, for the purpose of arousing or

gratifying the sexual desire of any person, he or she knowingly views, photographs, or

films:

(a) Another person without that person's knowledge and consent while the person
being viewed, photographed, orfilmed is in a place where he or she would have a

reasonable expectation of privacy; or

(b) The intimate areas of another person without that person's knowledge and

consent and under circumstances where the person has a reasonable expectation of

privacy, whether in a public or private place.

(3) Voyeurism is a class C felony.

(4) This section does not apply to viewing, photographing, or filming by personnel of

the department of corrections or of a local jail or correctional facility for security

purposes or during investigation of alleged misconduct by a person in the custody of the

department of corrections or the local jail or correctional facility.

(5) If a person is convicted of a violation of this section, the court may order the

destruction of any photograph, motion picture film, digital image, videotape, or any other

recording of an image that was made by the person in violation of this section.

[ 2003 0 213 § 1; 1998 c 221 § 1.]

NOTES:

Effective date—2003 c 213: "This act is necessary for the immediate

preservation of the public peace, health, or safety, or support of the state government
and its existing public institutions, and takes effect immediately [May 12, 2003]." [ 2003

c213§2.]

RCW9A.44.120

Admissibility of child's statement—Conditions.

A statement made by a child when under the age of ten describing any act of sexual

contact performed with or on the child by another, describing any attempted act of
sexual contact with or on the child by another, or describing any act of physical abuse of

the child by another that results in substantial bodily harm as defined by
ROW 9A.04.110, not otherwise admissible by statute or court rule, is admissible in

evidence in dependency proceedings under Title 13 ROW and criminal proceedings,
including juvenile offense adjudications, in the courts of the state of Washington if:

(1) The court finds, in a hearing conducted outside the presence of the jury, that the
time, content, and (fircumstances^f the statement provide sufficient indicia of reliability;
and

(2) The child either:
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