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INTRODUCTION 

This case arises out of a misguided, disproportionate, and clearly 

unlawful response by government officials at a public university to a 

minor incident involving a young college student.  In the fall of 2014, 

Plaintiff Noriana Radwan was an 18-year-old freshman women’s soccer 

player in her first semester at the University of Connecticut (“UConn”).  

On November 9, 2014 the UConn soccer team won the American Athletic 

Conference (“AAC”) championship by penalty kicks in overtime.  

Moments after the game, in a burst of excitement, Ms. Radwan showed 

her middle finger to an ESPNU camera, which aired it live.1  In response, 

on December 22, 2014, Defendants unilaterally terminated Ms. Radwan’s 

guaranteed one-year full-tuition soccer scholarship, in effect expelling 

her from the university because, as Defendants knew, without the 

scholarship Ms. Radwan could not afford to attend UConn in the spring.   

 
1 A video of the soccer game is attached to the Joint Appendix.  Ms. 
Radwan appears for a few seconds around the 2 hour, 54 minute and 12 
second mark.  The Court should “view[ ] the facts in the light depicted by 
the videotape.”  Scott v. Harris, 550 U.S. 372, 378, 380-81 (2007).  The 
videotape shows Ms. Radwan briefly holding up her middle finger, then, 
with a look of surprise on her face, pulling her hand back and reforming 
a “V” with her fingers before the camera cuts away. 
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Defendants’ decision to constructively expel Ms. Radwan from 

UConn violated the First Amendment, the Due Process Clause, and Title 

IX.  The First Amendment violation is clear.  Defendants admit that Ms. 

Radwan’s coach terminated her scholarship not to further any legitimate 

pedagogical interest but because he personally found her speech 

“embarrassing” and was “teased” about it.  The due process violation is 

equally clear.  Defendants terminated Ms. Radwan’s guaranteed one-

year full-tuition scholarship without holding a hearing of any kind—or 

involving a neutral decisionmaker—to determine whether Defendants 

were allowed to terminate her financial aid agreement for the reason 

provided by her coach (they were not).  And Ms. Radwan has a viable 

Title IX claim.  A reasonable factfinder could conclude that UConn 

punished Ms. Radwan at least in part “on the basis of sex.”  

The district court denied summary judgment to Ms. Radwan and 

granted summary judgment to UConn and the individual Defendants on 

all claims.  That was error.  This Court should reverse the decision below 

and order the district court to enter summary judgment for Ms. Radwan 

on her First Amendment and Due Process claims and to set Ms. Radwan’s 

Title IX claim for trial.  At a minimum, it should reverse the grant of 
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summary judgment to the Defendants on all three claims and remand for 

further proceedings. 

JURISDICTIONAL STATEMENT 

The district court had subject matter jurisdiction pursuant to 28 

U.S.C. § 1331.  This Court has jurisdiction to review the district court’s 

order granting Defendants summary judgment pursuant to 28 U.S.C. 

§ 1291. 

STATEMENT OF THE ISSUES 

1.  First Amendment.  Whether (1) the undisputed material facts or 

(2) the record viewed in the light most favorable to Ms. Radwan show 

that Defendants violated Ms. Radwan’s clearly established rights under 

the First Amendment. 

2.  Due Process.  Whether (1) the undisputed material facts or (2) 

the record viewed in the light most favorable to Ms. Radwan show that 

Defendants violated Ms. Radwan’s clearly established right to due 

process in depriving her of a protected property interest. 

3.  Title IX.  Whether a reasonable jury could conclude that 

Defendants discriminated against Ms. Radwan at least in part “on the 

basis of sex.” 
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STATEMENT OF THE CASE 

I. FACTUAL BACKGROUND2 

 Plaintiff-Appellant Noriana Radwan Decides to 
Attend the University of Connecticut on a Full-
Tuition Soccer Scholarship 

In early 2014, Noriana Radwan was a high school senior from New 

York and a skilled soccer player.  JA13, JA15, JA523, JA614.  Multiple 

NCAA Division I schools offered her athletic scholarships, but she chose 

to attend the University of Connecticut (“UConn”).  JA121, JA614.  

UConn is a state university in Connecticut and a Division I member of 

the National Collegiate Athletics Association (“NCAA”) and American 

Athletic Conference (“AAC”).  JA977. 

UConn gave Ms. Radwan a one-year full-tuition athletic 

scholarship (or “grant-in-aid”) for the 2014-2015 Academic Year.  

JA16, JA978.  The scholarship covered the cost of out-of-state tuition and 

fees, room, board, and course-related books for the academic year.  JA978.  

UConn guaranteed the scholarship for the full year unless specific 

extraordinary circumstances arose that would permit early termination 

 
2 Disputed material facts are labeled “(disputed).”  Undisputed material 
facts are unlabeled. 
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or reduction.  JA59 (Financial Aid Agreement), JA82 (UConn 2013-2014 

Student-Athlete Handbook), JA131 (2013-2014 NCAA Division I 

Manual).  UConn also committed to renewing the scholarship as a matter 

of “custom[ ]” and devoted nearly two single-spaced dual-column pages of 

the Student-Athlete Handbook to explaining the procedures for 

contesting the university’s mere non-renewal of an annual scholarship.  

JA82-83 (2013-2014 Student-Athlete Handbook).  UConn’s Student-

Athlete Handbook did not contemplate that a scholarship would be 

terminated mid-year and had no provisions for how it would be 

accomplished.  JA692-94, JA824. 

 In November 2014, During Her First Semester at 
UConn, Ms. Radwan Briefly Shows Her Middle 
Finger to an ESPNU Camera While Celebrating Her 
Team’s Win in the AAC Tournament Championship 

The UConn Women’s Soccer team had a successful 2014 season, 

advancing to the AAC championship game in Tampa, Florida against the 

University of South Florida.  JA981.  UConn won the game in overtime 

by penalty kicks, clinching the AAC title for the first time in a decade and 

securing a berth in the national NCAA tournament for the first time since 

2010.  JA212, JA595. 
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Ms. Radwan and her teammates celebrated the victory in the 

moments following the win.  JA981.  In the midst of that celebration, 

smiling and surrounded by her teammates, Ms. Radwan raised her 

middle finger in the direction of an ESPNU camera.  JA981.  The gesture 

lasted for less than a second before Ms. Radwan pulled it back and 

changed it to a peace sign.  Video at 2:54:12 to 2:54:13.  ESPNU broadcast 

the gesture live on national television, starting a social media chain 

reaction.  JA981.  No one on the field at the time—not the USF coaches, 

the players, nor the university—complained about Ms. Radwan’s gesture.  

JA981-82.  In fact, there is no evidence that anyone on the field at the 

time, except the cameraman, saw Ms. Radwan’s gesture. 

 In the Immediate Aftermath of the Incident, 
Defendants Suspend Ms. Radwan From Remaining 
Games and Issue a Letter of Reprimand 

Immediately following the celebration—before Ms. Radwan made it 

to the locker room—the UConn women’s soccer team head coach, 

Defendant Leonidas Tsantiris,3 pulled Ms. Radwan aside and confronted 

her with a picture of the incident that he had received as a screenshot of 

 
3 Ms. Radwan discovered during the course of this action that the first 
name of Coach Tsantiris, who is known as “Len,” is “Leonidas.” 
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the ESPNU broadcast.  JA17, JA212, JA251, JA982.  Ms. Radwan 

apologized.  Coach Tsantiris acknowledged that he had no problems with 

Ms. Radwan’s attitude, that he knew she did not mean it, and that it was 

a “silly mistake.”  JA17 (disputed).  But because the picture was on the 

Internet and television, Coach Tsantiris said he unfortunately had to 

punish her by suspending her from all team activities effective 

immediately, precluding her from playing in the NCAA Championship 

Tournament no matter how far the team went.  JA17 (disputed).  Coach 

Tsantiris then suspended her from all team activities, including 

participating in the NCAA tournament, and issued a statement on behalf 

of the team to that effect.  JA982. 

The AAC compliance department contacted UConn after the game 

and, after conferring with UConn officials, decided to issue a letter of 

reprimand “as is typical in” such incidents.  JA983-84.  When UConn’s 

President asked Defendant Warde Manuel, the Athletic Director, what 

he thought the AAC’s penalty would be, he replied “Letter of reprimand.  

I would believe that would be all they would do.  Anything else would be 

excessive.  She’s already been suspended by [Coach Tsantiris].”  JA984.   
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Following the AAC’s reprimand decision, Athletic Director Manuel 

and another university official met with Ms. Radwan.  JA984-85.  At that 

meeting Athletic Director Manuel “informed her that she had received a 

letter of reprimand from the Commissioner for violating the Conference 

Code of Conduct.  He also notified her that should she breach this policy 

in the future, that this reprimand could be used to indicate that she 

[should] receive more substantial penalties.”  JA260, JA985.  After 

meeting with Ms. Radwan about the incident, Athletic Director Manuel 

emailed UConn’s President:  “Case closed with the reprimand.”  JA985.   

 In December 2014, Defendants Radically Escalate 
the Penalty, Terminating Ms. Radwan’s Full-Tuition 
Scholarship Mid-Year, Even Though They Know 
That She Cannot Afford to Continue Attending 
UConn Without It 

By early December, the incident had been seemingly laid to rest.  

Ms. Radwan sent apologetic letters and emails to her coaches in late 

November; Coach Margaret Rodriguez thanked her for doing so; the 

soccer team asked Ms. Radwan to order new cleats for the upcoming 

semester; and Ms. Radwan had an end-of-year meeting with Coach 

Tsantiris at which he told her she needed to work on her fitness and 

schoolwork, but did not mention that there would be any further 
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discipline for the incident.  JA986-87.  At the end of her first semester, 

Ms. Radwan returned home for the holidays having left all her belongings 

in her dorm room, fully expecting to return to UConn in January for the 

second semester of her freshman year.  JA265. 

Privately, however, Coach Tsantiris was planning to recommend 

that Athletic Director Manuel terminate Ms. Radwan’s scholarship, 

effective immediately.  JA987-88.  Coach Tsantiris had grown “more 

upset about plaintiff’s behavior” in the weeks after the game “because 

coaches, alumni and fans talked to him more about plaintiff’s behavior 

than the fact that the team won the AAC championship.”  JA313 

(Rodriguez Declaration).  Coach Tsantiris was recruiting high school 

players in Florida at the end of November 2014 and “other college coaches 

that were recruiting at the same location teased me about the plaintiff’s 

behavior by showing me the middle finger.”  JA367 (Tsantiris 

Declaration).  By December, he had concluded that Ms. Radwan’s speech 

“was not something that we want to have on the team or a situation 

where embarrassing the program, the school, the athletic department.  

And my feeling was that we probably won’t keep this player most likely.”  

JA419 (Tsantiris Deposition). 
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Coach Tsantiris recommended that Athletic Director Manuel 

terminate Ms. Radwan’s scholarship.  JA1010.  Coach Tsantiris’s and 

Athletic Director Manuel’s testimony conflicts as to why.  Coach Tsantiris 

testified that he recommended termination solely because of the incident 

at the soccer game.  JA719.  “There was no other reason.”  JA719.  

Athletic Director Manuel insisted that Coach Tsantiris provided “a 

combination” of reasons for terminating Ms. Radwan’s scholarship and 

that the incident on the soccer field was the “the last straw.”  JA685-90, 

JA695, JA706.  Whatever the actual reason, Athletic Director Manuel, in 

private consultation with Coach Tsantiris, agreed to terminate Ms. 

Radwan’s scholarship.  JA988. 

On December 21, Coach Tsantiris called Ms. Radwan to tell her the 

news.  JA988.  He told her cancelling the scholarship had been his 

decision alone.  JA20 (disputed).  Either on that phone call or on a call 

soon thereafter, he told her “not to involve anyone [else],” JA264 

(disputed), and said he would help her transfer to a new school and give 

her a good recommendation, but only if she walked away silently and did 

not appeal his decision, JA22 (disputed). 
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The night of December 21, Ms. Radwan, not realizing Athletic 

Director Manuel had been involved in the decision, sent an email to him 

asking him to intervene.  JA264.  Ms. Radwan informed Athletic Director 

Manuel in this email that she could not afford to continue to attend 

UConn if her scholarship was terminated, meaning terminating the 

scholarship would functionally expel her from the school.  JA264.  Coach 

Tsantiris already knew this when he made the recommendation to 

Athletic Director Manuel.  JA326, JA659.  Although Ms. Radwan told 

Athletic Director Manuel that she “desperately need[ed] [his] help,” 

JA264, he never responded to her, JA693. 

 Defendants Use an Ad-Hoc Process for Terminating 
Ms. Radwan’s Scholarship That Involves No Pre-
Decision Opportunity to Be Heard, No Neutral 
Decisionmaker, and an Arbitrary Deadline to 
Request a Post-Decision Hearing 

On December 22, 2014, Defendant Mona Lucas, the Director of 

Student Financial Aid Services, sent a letter to Ms. Radwan by e-mail 

and postal mail notifying her that UConn had terminated her scholarship 

“upon recommendation of the Division of Athletics … due to a serious 

misconduct issue.”  JA297.  The letter continued: “[i]f you feel that the 

cancellation of the aid is unfair or unjustified, you can request a hearing 
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…. To make this request, contact my office in writing within fourteen 

business days of the receipt of this letter.”  JA297.   

The letter claimed to enclose “[a] copy of UConn’s established 

policies and procedures for conducting the required hearing, including 

the deadline by which a student-athlete must request such a hearing.”  

JA297.  Defendants admit that “policies and procedures” for terminating 

a scholarship mid-year do not exist in the Student-Athlete Handbook.  

JA824.  Financial Aid Director Lucas testified that the sheet enclosed 

with the letter was just a preprinted form prepared by the Athletic 

Department.  JA494.  

In contrast to the letter itself (which asked for a response within 

fourteen business days of “receipt” (JA297)), the form stated that Ms. 

Radwan needed to request a hearing within fourteen business days of the 

“date on the notification letter.”  JA298.  Financial Aid Director Lucas 

testified that she could not say which response deadline reflected a 

correct statement of UConn’s actual policy for requesting a hearing in 

these circumstances.  JA495-96. 

Ms. Radwan received the letter on December 24, 2014.  JA23, JA645 

(disputed).  Ms. Radwan requested a hearing on January 15, 2014, which, 
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excluding Christmas and New Year’s Day, is thirteen business days after 

she received the letter (and only fifteen business days after the date 

printed on the letter).  Financial Aid Director Lucas denied Ms. Radwan’s 

request because “the request for a hearing was not submitted within 14 

business days of the December 22, 2014 notification letter.”  JA139,  

 JA619, JA995.  Ms. Radwan was provided no opportunity to contest the 

rejection of her request for a hearing.  JA995-96. 

Ms. Radwan withdrew from UConn and transferred to Hofstra, 

where she was offered a partial scholarship to play soccer.  JA992-

93, JA995.  At no point between the incident on November 9 and her 

leaving UConn was Ms. Radwan referred to UConn’s regular student 

disciplinary authority for discipline of any kind.  JA831-32, JA985.   

II. PROCEDURAL BACKGROUND 

On December 19, 2016, Ms. Radwan sued Defendants Coach 

Tsantiris, Athletic Director Manuel, Financial Aid Director Lucas, and 

the University of Connecticut Board of Trustees for violating, among 

other rights, her First Amendment and Due Process rights under 42 

U.S.C. § 1983, her right against discrimination on the basis of sex in 

programs that receive federal financial assistance under Title IX, 20 
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U.S.C. § 1681, and contractual rights.  JA998.  The claims were narrowed 

following a motion to dismiss, JA998-99, and the parties engaged in 

discovery.  JA999.  The parties cross-moved for summary judgment, and 

on April 30, 2020, the district court held a telephonic hearing on the 

cross-motions for summary judgment, JA999-1000.  

On June 26, 2020, the district court granted Defendants’ Motion for 

Summary Judgment and denied Ms. Radwan’s Cross-Motion for 

Summary Judgment.  JA976-JA1034.  In relevant part, the court held 

that the record could not support a reasonable inference that Defendants 

punished Ms. Radwan “on the basis of sex” because she failed to provide 

even “minimal evidence suggesting an inference” that UConn “acted with 

discriminatory motivation,” JA1004-09, and because the record could not 

support an inference that Defendants’ non-discriminatory explanation 

for punishing Ms. Radwan (that the incident on November 9 constituted 

“serious misconduct”) was a pretext for discrimination, JA1009-11.  The 

court further held that Defendants did not violate Ms. Radwan’s Due 

Process rights because Ms. Radwan lacked a property interest in her 

scholarship.  JA1021-22.  Finally, the court held that Defendants were 

entitled to qualified immunity against Ms. Radwan’s First Amendment 
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claims because Defendants could reasonably have concluded that Bethel 

Sch. Dist. No. 403 v. Fraser, 478 U.S. 675 (1986), permitted them to 

punish Ms. Radwan on the basis of her speech.  JA1028. 

Ms. Radwan timely appealed.  JA1035. 

SUMMARY OF ARGUMENT 

Defendants violated the First Amendment, the Due Process Clause 

of the Fourteenth Amendment, and Title IX.  The court below erred by 

misapplying clearly established law and overlooking key facts.  This 

Court should reverse. 

1.  The First Amendment violation is blatant.  It was clearly 

established as of December 22, 2014 that the First Amendment bars 

officials at public universities from punishing student speech on the basis 

of its viewpoint.  Showing the middle finger—even if offensive—expresses 

a viewpoint.  The cases governing speech by children in public schools 

(Tinker, Fraser, Morse, and Hazelwood) do not immunize Defendants’ 

conduct.  They apply to speech by children, and in any event, all four 

cases permit government officials to punish student speech only when it 

advances the pedagogical interests of the school.  Cohen, Papish, and 

Rosenberger make absolutely clear that government officials have no 
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power to punish speech just because they personally find it offensive.  Yet 

that is what happened here. 

2.  The Due Process Clause violation is just as flagrant.  It was 

clearly established as of December 22, 2014 that a student who has 

received in writing a signed, guaranteed, one-year full-tuition 

scholarship at a public university who needs that scholarship to continue 

attending the university has a protected property interest in the 

scholarship.  And it was just as clearly established that the student is 

entitled to a hearing before the scholarship is terminated, and to the 

protections of a neutral decisionmaker.  Defendants never involved a 

neutral decisionmaker in the decision.  They admit that they never held 

any hearing.  They even admit that the school had no procedures for 

terminating a scholarship mid-year, yet they held Ms. Radwan to a 

hearing deadline that they pulled from thin air and for which they did 

not give her proper notice.   

3.  The Title IX claim should go to trial.  Ms. Radwan needs only to 

persuade a jury that if she had been a man she would not have had her 

scholarship terminated.  The record supports that inference.  Despite a 

record replete with instances in which male student-athletes engaged in 
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comparable or far more serious conduct than Ms. Radwan’s, including 

assault, theft, plagiarism, drug use, a highly publicized incident of 

breaking curfew before a game in Puerto Rico, and kicking a football into 

stands of spectators mid-game, no male athlete at UConn ever had his 

scholarship terminated mid-year by Athletic Director Manuel for “serious 

misconduct.”   That is proof enough to permit a factfinder to conclude that 

this decision was based, at least in part, on sex.   

Further, the evidence readily permits a reasonable factfinder to 

conclude that Defendants’ claim that they terminated Ms. Radwan’s 

scholarship on the basis of “serious misconduct” is a lie—itself an 

indicium of discrimination.  The videotape of the incident dramatically 

bolsters that inference, as do Coach Tsantiris’s and Athletic Director 

Manuel’s contradictory explanations for why they punished Ms. Radwan; 

the implausibility of Coach Tsantiris’s testimony that Ms. Radwan’s 

behavior was the worst behavior seen in 34 years of coaching; the 

implausibility of Athletic Director Manuel’s claim that it was worse than 

that of a male football player who deliberately kicked a ball into the 

stands mid-game, endangering spectators; and the irregular process by 

which Defendants terminated Ms. Radwan’s scholarship.  Indeed, after 
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Ms. Radwan’s letter of reprimand, Athletic Director Manuel admitted 

any further punishment “would be excessive,” and his unexplained about-

face warrants skepticism.  JA984.  With this evidence, a jury could find 

that Defendants’ decision was based in part on the fact that Ms. Radwan 

is a woman and not a man. 

The Court should reverse the judgment below, set Ms. Radwan’s 

Title IX claim for trial, and order the district court to grant Ms. Radwan 

summary judgment on her First Amendment and Due Process claims.  At 

a minimum, it should reverse the grant of summary judgment to 

Defendants on all claims and set them for trial. 

STANDARD OF REVIEW 

This Court reviews a decision to grant a motion for summary 

judgment de novo, applying the same standards as the district court.  

FIH, LLC v. Found. Capital Partners LLC, 920 F.3d 134, 140 (2d Cir. 

2019).  Thus, this Court reviews all assessments of law and fact without 

deference to the district court.  See id.  This Court will reverse a grant of 

summary judgment to an appellee if the appellant establishes that there 

is a genuine issue of material fact that precludes the entry of judgment 

as a matter of law.  See id.  And it will order a district court to grant 
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summary judgment to an appellant if there is no genuine issue of 

material fact and the appellant is entitled to judgment as a matter of law.  

See Flo & Eddie, Inc. v. Sirius XM Radio, Inc., 849 F.3d 14, 17 (2d Cir. 

2017) (per curiam). 

In determining whether a constitutional right is “clearly 

established” for purposes of qualified immunity, “‘the salient question ... 

is whether the state of the law’ at the time of an incident provided ‘fair 

warning’ to the defendants ‘that their alleged [conduct] was 

unconstitutional.’”  Tolan v. Cotton, 572 U.S. 650, 656 (2014) (quoting 

Hope v. Pelzer, 536 U.S. 730, 741 (2002)).  “[Q]ualified immunity analysis 

involves more than a scavenger hunt for prior cases with precisely the 

same facts.  The more obviously egregious the conduct in light of 

prevailing constitutional principles, the less specificity is required from 

prior case law to clearly establish the violation.”  Perea v. Baca, 817 F.3d 

1198, 1204 (10th Cir. 2016) (citation omitted); see also Holloman ex rel. 

Holloman v. Harland, 370 F.3d 1252, 1278 (11th Cir. 2004) (“Our 

precedents would be of little value if government officials were free to 

disregard fairly specific statements of principle they contain and focus 

their attention solely on the particular factual scenarios in which they 
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arose.”).  A right that is “clearly foreshadow[ed],” Scott v. Fischer, 616 

F.3d 100, 105 (2d Cir. 2010), or otherwise “obvious,” Simon v. City of New 

York, 893 F.3d 83, 88 (2d Cir. 2018), is clearly established.   

When reviewing a grant of summary judgment to a defendant 

asserting a defense of qualified immunity, the relevant question is 

whether the facts viewed in the light most favorable to the plaintiff 

demonstrate that the defendant’s conduct violated a clearly established 

constitutional right.  Reyes v. Fischer, 934 F.3d 97, 103 (2d Cir. 2019). 

ARGUMENT 

I. DEFENDANTS TSANTIRIS AND MANUEL VIOLATED MS. 
RADWAN’S CLEARLY ESTABLISHED FIRST AMENDMENT 
RIGHTS  

 It Was Clearly Established in 2014 That the First 
Amendment Bars Government Officials (Including 
Public University Officials) From Punishing Speech 
on the Basis of Its Viewpoint 

Coach Tsantiris and Athletic Director Manuel punished Ms. 

Radwan on the basis of the viewpoint she expressed.  That was an open-

and-shut First Amendment violation.  It was clearly established in 

November 2014 that “the First Amendment forbids the government to 

regulate speech in ways that favor some viewpoints or ideas at the 

Case 20-2194, Document 64, 11/17/2020, 2976735, Page30 of 136



 

21 

expense of others.”  Lamb’s Chapel v. Center Moriches Union Free School 

Dist., 508 U.S. 384, 394 (1993); see Rosenberger v. Rector & Visitors of 

Univ. of Virginia, 515 U.S. 819, 829 (1995).  And it was clearly 

established in November 2014 that “[g]iving offense is a viewpoint.”  

Matal v. Tam, 137 S. Ct. 1744, 1763 (2017) (collecting nearly a dozen pre-

2014 cases supporting the proposition, including Tinker v. Des Moines 

Indep. Cmty. Sch. Dist., 393 U.S. 503, 509-14 (1969)).  Simply put, it has 

been clear for more than half a century that “no official, high or petty” 

may punish speech because he disagrees with it, even if he disagrees with 

it because he finds it offensive or embarrassing.  W. Virginia State Bd. of 

Educ. v. Barnette, 319 U.S. 624, 642 (1943) (“If there are any 

circumstances which permit an exception, they do not now occur to us.”); 

see also id. at 641 (“The case is made difficult not because the principles 

of its decision are obscure but because the flag involved is our own.”).  

“Any reasonable [official] would know that a citizen who raises her 

middle finger engages in speech protected by the First Amendment.”  

Cruise-Gulyas v. Minard, 918 F.3d 494, 497 (6th Cir. 2019). 

The violation here could not have been more “blatant,”  

Rosenberger, 515 U.S. at 829, because the Supreme Court has spoken 
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directly to the precise question at issue in this case.  In Cohen v. 

California, the Supreme Court held that it is unconstitutional for 

government officials to punish someone under a disturbing-the-peace 

statute for wearing a jacket bearing the words “Fuck the Draft.”  Cohen 

v. California, 403 U.S. 15, 16-18 (1971).  The Court threw out the 

conviction in Cohen because it “quite clearly rest[ed] upon the asserted 

offensiveness of the words [the Defendant] used to convey his message to 

the public.”  Id. at 18.  The words were not less protected because he wore 

his jacket in a courthouse, id. at 19; they were not “obscene” nor “fighting 

words” merely because they gave offense, id. at 19-20; and it did not 

matter that the words were assertedly “thrust upon unwilling or 

unsuspecting viewers,” id. at 21, for “[t]hose [exposed] … could effectively 

avoid further bombardment of their sensibilities simply by averting their 

eyes,” id.  

Coach Tsantiris and Athletic Director Manuel admit that they 

punished Ms. Radwan because they personally found her speech 

“embarrassing.”  Coach Tsantiris testified that Ms. Radwan’s speech 

“was not something that we want to have on the team or a situation 

where embarrassing the program, the school, the athletic department.”  
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JA419.  Coach Rodriguez, speaking for Coach Tsantiris, JA370, 

memorialized in an email to Ms. Radwan that Coach Tsantiris 

terminated her scholarship because her “obscene gesture at the 

championship game … was an embarrassment to the University and 

UConn women’s soccer program.”  JA989.  Coach Tsantiris testified that 

he punished Ms. Radwan in part because discussion of her gesture 

overshadowed the good press that should have come to him for guiding 

his team to victory in the AAC championship, and because “other college 

coaches … teased [him] about [Ms. Radwan’s] behavior by showing [him] 

the middle finger.”  JA367; see JA414; JA366 (explaining how discussion 

of the incident overshadowed program’s success); see also JA313 (“Coach 

Tsantiris grew more upset about [Ms. Radwan’s] behavior because 

coaches, alumni and fans talked to him more about [Ms. Radwan’s] 

behavior than the fact that the team won the AAC championship.”).  

Athletic Director Manuel similarly testified that he punished Ms. 

Radwan because he personally thought her gesture “was an 

embarrassing image of not only her but for the team, for the university.”  

JA382; see also JA384 (characterizing the speech as “[e]mbarrassing, 

unnecessary”); JA704 (explaining that Ms. Radwan’s speech was more 
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serious misconduct than kicking a football into the stands mid-game 

because her speech brought “a negative image of herself and the team 

and the university”). 

These are not permissible reasons to punish speech.4  The “mere 

desire to avoid the discomfort and unpleasantness that always 

accompany an unpopular viewpoint” cannot justify a school official’s 

decision to punish or prohibit student speech.  Tinker, 393 U.S. at 509.  

“[T]he public expression of ideas may not be prohibited merely because 

the ideas are themselves offensive to some of their hearers.” Street v. New 

York, 394 U.S. 576, 592 (1969).  Even “[u]nder the guise of beneficent 

concern for the welfare of school children, school authorities” may not 

“permit prejudices of the community to prevail.”  Thomas v. Bd. of Ed., 

Granville Cent. Sch. Dist., 607 F.2d 1043, 1051 (2d Cir. 1979) (citation 

omitted).   

 
4 Even if Coach Tsantiris and Athletic Direct Manuel had acted with 
permissible motives, the policy under which they punished Ms. Radwan, 
a vague prohibition on “serious misconduct,” is clearly unconstitutionally 
vague and overbroad.  See Speech First, Inc. v. Fenves, No. 19-50529, 2020 
WL 6305819, at *15 & n.17 (5th Cir. Oct. 30, 2020) (noting and citing “the 
consistent line of cases that have uniformly found campus speech codes 
unconstitutionally overbroad or vague”). 
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This must be true.  Defendants could no more punish Ms. Radwan 

for her gesture than they could punish a student for showing the middle 

finger to an ESPNU camera while cheering from the quad.  Indeed, there 

is no rule a court could fashion that would permit the punishment of Ms. 

Radwan’s speech in this case that would not clearly offend the First 

Amendment.  A rule permitting punishment for speech by a soccer player 

on a soccer field would allow a university to punish a player merely for 

expressing an unpopular political opinion.  A rule permitting punishment 

for “embarrassing” speech would allow a university to punish students 

for wearing vulgar parodies of school memorabilia around campus.  And 

a rule permitting punishment for “offensive” speech would allow a 

university to punish whatever words school administrators deemed 

offensive at a given moment, even words and phrases like “friggin” or 

“shut the front door.”  The Constitution does not allow for such unbridled 

censorship.  See Cohen, 403 U.S. at 16-18. 

 It Was Clearly Established in 2014 That the 
Supreme Court’s Cases Involving Restrictions on 
Speech by Children in Public Schools Did Not 
Authorize Defendants’ Actions 

The Supreme Court’s First Amendment cases involving restrictions 

on speech by children in public schools do not immunize Coach Tsantiris 
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and Athletic Director Manuel in this case.  None of those cases permit, or 

even suggest that they permit, school officials to restrict the speech of 

adult university students in the same manner as children, and they do 

not permit school officials to engage in viewpoint discrimination against 

students no matter their age.  Those cases state that they apply to 

children (contrasting the limits they permit with limits that would be 

impermissible for adults)5 and permit school administrators to impose 

limited restrictions on student speech where necessary to further the 

legitimate pedagogical interests of a school.  Ms. Radwan is an adult, and 

Coach Tsantiris and Athletic Director Manuel punished her not to 

further UConn’s educational interests but because they took offense. 

Tinker, 393 U.S. 503, has no application here.  Tinker, which 

applies to children attending classes in a high school, permits school 

 
5 Thus, courts have repeatedly declined to extend the student speech 
doctrine to the public university setting.  See Oyama v. Univ. of Hawaii, 
813 F.3d 850, 863 (9th Cir. 2015) (“This case presents no occasion to 
extend student speech doctrine to the university setting.”); McCauley v. 
Univ. of the Virgin Islands, 618 F.3d 232, 247 (3d Cir. 2010) (“Tinker, 
Fraser, Hazelwood, Morse … cannot be taken as gospel in cases involving 
public universities.”); Kincaid v. Gibson, 236 F.3d 342, 352 (6th Cir. 2001) 
(“The university environment … merits full, or indeed heightened, First 
Amendment protection.”). 
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administrators to prohibit speech that they reasonably determine will 

“materially and substantially disrupt the work and discipline of the 

school.”  Id. at 513.  Coach Tsantiris and Athletic Director Manuel were 

university administrators overseeing adults, meaning Tinker does not 

apply.  And more importantly, Coach Tsantiris and Athletic Director 

Manuel admit they did not punish Ms. Radwan because they believed her 

speech would “materially and substantially disrupt the work and 

discipline of the school.”  The punishment they imposed would thus be 

unconstitutional even under Tinker.  As Tinker itself recognized, neither 

“students [n]or teachers shed their constitutional rights to freedom of 

speech or expression at the schoolhouse gate.”  Id. at 506. 

Bethel School District No. 403 v. Fraser, 478 U.S. 675 (1986), has 

no application either.  Fraser, which applies to speech by children in high 

school, permits school administrators to prohibit “offensively lewd and 

indecent speech” when doing so is necessary to further “the school’s basic 

educational mission.”  Id. at 685.  Coach Tsantiris and Athletic Director 

Manuel were university administrators overseeing adults, meaning 

Fraser does not apply.  And Coach Tsantiris and Athletic Director Manuel 

admit that they did not punish Ms. Radwan to further UConn’s “basic 
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educational mission.”  They punished her because Coach Tsantiris was 

“teased” about her speech, he and Athletic Director Manuel were 

“embarrass[ed]” by it, and Coach Tsantiris felt that Ms. Radwan’s speech 

had overshadowed his accomplishments.   

These personal, petty, and recriminative motives for punishing a 

student for her speech have no place in any school, no matter the 

students’ ages.  “The Supreme Court has held time and again, both within 

and outside of the school context, that the mere fact that someone might 

take offense at the content of speech is not sufficient justification for 

prohibiting it.”  Saxe v. State Coll. Area Sch. Dist., 240 F.3d 200, 215 (3d 

Cir. 2001).  If these could be reasons for punishing university students 

for using vulgar speech, an entire protected category of expression “often” 

used to convey “inexpressible emotion[ ],” Cohen, 403 U.S. at 26, would 

vanish from college campuses. 

Morse v. Frederick, 551 U.S. 393 (2007), and Hazelwood School 

District v. Kuhlmeier, 484 U.S. 260 (1988), are likewise inapposite.  Those 

cases, which—like Tinker and Fraser—apply to speech by children in 

high schools, permit school administrators to “take steps to safeguard 

those entrusted to their care from speech that can reasonably be regarded 
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as encouraging illegal drug use,” Morse, 551 U.S. at 397, and to restrict 

student speech that “students, parents, and members of the public might 

reasonably perceive to bear the imprimatur of the school,”  Hazelwood, 

484 U.S. at 271.  Coach Tsantiris and Athletic Director Manuel were 

university administrators overseeing adults, meaning Morse and 

Hazelwood do not apply.  Additionally, Coach Tsantiris and Athletic 

Director Manuel did not punish Ms. Radwan because her speech could 

“reasonably be regarded as encouraging illegal drug use,” Morse, 551 U.S. 

at 397, or be “reasonably perceive[d] to bear the imprimatur of the 

school,” id. at 405; see also id. (“[N]o one would reasonably believe that [a 

student’s] banner [displayed at a school sponsored and school sanctioned 

event] bore the school’s imprimatur.”). 

Papish v. Board of Curators of the University of Missouri, 410 U.S. 

667 (1973) (per curiam), makes clear that college students have the rights 

of adults, not children, and cannot be punished for using “bad” words.  In 

Papish a graduate student “was expelled for distributing on campus a 

newspaper ‘containing forms of indecent speech.’”  Id at 667.  The Court 

held that the speech at issue could not be “labeled as constitutionally 

obscene or otherwise unprotected,” that the punishment was content-
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based, and that it could not “be justified as a nondiscriminatory 

application of reasonable rules governing conduct.”  Id. at 670-71.  Papish 

is on all fours with this case.  Ms. Radwan, an adult college student, lost 

her full-tuition athletic scholarship (was effectively expelled) because 

school officials disliked that she used “indecent” words to express herself.  

That obviously and blatantly violated the First Amendment. 

 Finding Qualified Immunity Here Would Threaten 
the First Amendment on College Campuses 

Ms. Radwan’s First Amendment rights were as clearly established 

as First Amendment rights can be.  The Supreme Court has reiterated 

“time and again,”  Matal, 137 S. Ct. at 1763, the flat prohibition against 

punishing speech simply because a government official finds it offensive, 

see id. (collecting cases).  It is hard to see how the Court could say it more 

clearly.  And it could hardly use firmer words to describe the magnitude 

of the First Amendment violations involved.  See Rosenberger, 515 U.S. 

at 829 (“blatant”; “egregious”). 

Coach Tsantiris and Athletic Director Manuel could not possibly 

have mistakenly believed that they were shielded by the school speech 

cases.  Not only do those cases all apply to children—not adult college 

students—but Coach Tsantiris and Athletic Director Manuel admit that 
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they did not punish Ms. Radwan to further any legitimate educational 

interest.  They did not punish Ms. Radwan to protect other UConn 

students:  There is no evidence anyone on the field saw her gesture.  They 

did not do it to further Ms. Radwan’s education:  The termination of Ms. 

Radwan’s scholarship meant the end of Ms. Radwan’s time at UConn.  

Coach Tsantiris and Athletic Director Manuel testified as to why they 

terminated Ms. Radwan’s scholarship:  They personally thought her 

speech was “embarrassing.”  If that is not a clear First Amendment 

violation, it is hard to see how any motive for punishing a student’s 

speech would be impermissible. 

Contrary to the district court’s holding, the fact that Ms. Radwan’s 

gesture was televised is immaterial.  Contra JA1032.  The district court 

gave no explanation as to why the presence of television cameras 

“complicate[s]” the First Amendment analysis.  JA1032.  That television 

cameras broadcast Ms. Radwan’s gesture does not strengthen the 

application of Tinker, Fraser, Morse, or Hazelwood to this case because 

all those cases are rooted in the government’s interest in protecting the 

school environment.  Nor does it change the fact that Coach Tsantiris and 

Athletic Director Manuel’s actions were taken on the basis of Ms. 
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Radwan’s viewpoint.  At a minimum, the district court’s decision cannot 

be affirmed for the reason the district court gave. 

II. DEFENDANTS TSANTIRIS, MANUEL, AND LUCAS 
VIOLATED MS. RADWAN’S CLEARLY ESTABLISHED DUE 
PROCESS RIGHTS  

Defendants violated Ms. Radwan’s Due Process rights when they 

terminated her guaranteed year-long scholarship mid-year without 

providing her a hearing or involving a neutral decisionmaker.  

Defendants’ use of an ad hoc, unwritten, and undefined “procedure” that 

amounted to nothing more than a private meeting between Coach 

Tsantiris and Athletic Director Manuel more than a month after the 

incident (after Ms. Radwan had already been disciplined for the conduct 

separately) clearly violated due process. 

The Due Process Clause of the Fourteenth Amendment bars state 

government officials from arbitrarily depriving individuals of life, liberty, 

or property.  U.S. Const. amend XIV, cl. 1.  Ms. Radwan (1) had a clearly 

established constitutionally protected property interest in her year-long 

athletic scholarship, and (2) UConn’s unwritten, ad hoc, and purely 

subjective process for terminating her scholarship was clearly 

insufficient to protect that interest.  Swarthout v. Cooke, 562 U.S. 216, 
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219 (2011) (establishing two-step framework for procedural due process 

inquiry); Victory v. Pataki, 814 F.3d 47, 59 (2d Cir. 2016) (same). 

 Ms. Radwan Clearly Had a Property Interest in Her 
Scholarship 

The Supreme Court has “made clear that the property interests 

protected by procedural due process extend well beyond actual ownership 

of real estate, chattels, or money.”  Bd. of Regents of State Colleges v. 

Roth, 408 U.S. 564, 571-72 (1972).  State law can create a constitutionally 

protected property interest by promising its citizens a right by contract, 

through statute, or through patterns and practices.  See Perry v. 

Sindermann, 408 U.S. 593, 600 (1972) (holding that de facto tenure at 

state college created a protected property interest).  In assessing whether 

the state has created such an interest, courts examine the recipients’ 

dependence on the state’s promise, as well as the duration or fixed nature 

of that promise.  See Roth, 408 U.S. at 572; Spinelli v. City of New York, 

579 F.3d 160, 169 (2d Cir. 2009). 

Thus, “a state employee who under state law, or rules promulgated 

by state officials, has a legitimate claim of entitlement to continued 

employment absent sufficient cause for discharge may demand the 

procedural protections of due process.”  Goss v. Lopez, 419 U.S. 565, 573 
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(1975); see O’Connor v. Pierson, 426 F.3d 187, 196 (2d Cir. 2005).  

Applying that black-letter rule to Connecticut employment law, this 

Court has held that a contract creates a protected property interest when 

it (1) has a set duration and (2) contains a for-cause removal protection.  

Taravella v. Town of Wolcott, 599 F.3d 129, 134 (2d Cir. 2010) (citing S 

& D Maint. Co. v. Goldin, 844 F.2d 962, 967 (2d Cir. 1988)).  It has further 

recognized that these basic principles extend to the context of educational 

benefits.  See Ezekwo v. N.Y.C. Health & Hosps. Corp., 940 F.2d 775, 782-

83 (2d Cir. 1991) (recognizing a property right in a rotating four-month 

“chief resident” post in a medical residency program); see also Marino v. 

City Univ. of New York, 18 F. Supp. 3d 320, 337 (E.D.N.Y. 2014) (“There 

is no question that Plaintiff has a ‘liberty’ or ‘property’ interest in her 

dealings with her state-run college as New York has recognized ‘an 

implied contract between [a public college] and its students.’” (citation 

omitted)).  Moreover, courts nationwide have recognized that student-

athlete scholarships constitute protected property interests.  See Heike v. 

Guevara, 519 F. App’x 911, 924 (6th Cir. 2013); Hall v. Univ. of 

Minnesota, 530 F. Supp. 104, 107 (D. Minn. 1982); Fluitt v. Univ. of 

Nebraska, 489 F. Supp. 1194, 1203 (D. Neb. 1980); Colorado Seminary 
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(Univ. of Denver) v. NCAA, 570 F.2d 320 (10th Cir. 1978) (assuming 

property interest for duration of scholarship term); Hysaw v. Washburn 

Univ. of Topeka, 690 F.Supp. 940 (D. Kan. 1987); see also Duffley v. New 

Hampshire Interscholastic Athletic Ass’n, Inc., 122 N.H. 484, 492 (1982). 

Ms. Radwan had an established property interest in her 

scholarship.  It was (1) guaranteed for one year and (2) contained a 

narrow for-cause termination provision.  Those two facts alone establish 

Ms. Radwan’s protected property interest in her scholarship.  See 

Taravella, 599 F.3d at 134.  In fact, the property interest here is clearer 

than the property interest created by the for-cause contractual 

termination provision in Taravella because UConn reiterated Ms. 

Radwan’s rights to her scholarship in no less than three unambiguous 

sources:  (1) Ms. Radwan’s financial aid agreement, (2) UConn’s Student-

Athlete Handbook, and (3) UConn’s adoption of NCAA regulations.  See 

Taravella, 599 F.3d at 134; Kapps v. Wing, 404 F.3d 105, 115 (2d Cir. 

2005).  Specifically: 

(1) The financial aid agreement stated that Ms. Radwan’s 
“Full Out-of-State Athletics Grant-in-Aid” was in place for the 
entire 2014-15 “Academic Year.”  JA58; see Taravella, 599 F.3d at 
134 (explaining the significance of for-cause termination provisions 
to due process analyses).  It further stated that her award “may be 
immediately reduced or canceled during the term of this award if” 
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she “engage[d] in serious misconduct that brings substantial 
disciplinary penalty”—i.e., if UConn had “cause” to cancel the 
contract.  JA59.6   
 

(2) UConn’s Student-Athlete Handbook stated that (1) 
“[o]nce a grant-in-aid is awarded, the University is committed to 
fulfilling its financial obligation to [the student-athlete] until [her] 
eligibility is exhausted”; (2) “athletic grants are one-year, 
renewable awards”; and (3) a grant-in-aid may only be cancelled for 
cause, including if the student-athlete “[e]ngage[s] in serious 
misconduct that brings substantial disciplinary penalty.”  JA82.   
 

(3) The NCAA Division I Manual echoes these 
requirements:  “An institution may cancel or reduce the financial 
aid of a student-athlete who is found to have engaged in misconduct 
by the university’s regular student disciplinary authority, even if the 
loss-of-aid requirement does not apply to the student body in 
general.”  JA131 (emphasis added).   
 
Ms. Radwan’s dependence on the grant-in-aid reinforces its status 

as a constitutionally protected property interest.  See Ezekwo, 940 F.2d 

at 782-83.  At the most basic level, Ms. Radwan lost property—costs for 

her room, board, tuition, and academic expenses—when UConn revoked 

her scholarship and constructively expelled her from school.  As she 

 
6 Coach Tsantiris and Financial Aid Director Lucas both signed Ms. 
Radwan’s Financial Aid Agreement, JA58-59, and Athletic Director 
Manuel was required to approve the award under the terms of the 
Student Handbook, JA 82.  No reasonable official in their positions would 
have believed Ms. Radwan’s scholarship could be terminated without 
cause; her for-cause protections were written in black-and-white text.  
See Cotton, 572 U.S. at 656. 
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explained in her email to Athletic Director Manuel the day before UConn 

terminated the scholarship, “[t]he consequences of [Coach Tsantiris’s] 

decision are catastrophic to my future …. [M]y family does not have any 

money to support me going anywhere else, and I need to keep my one 

year scholarship that was guaranteed to me for the rest of the spring.”  

JA264; see Goldberg v. Kelly, 397 U.S. 254, 263-64 (1970) (explaining that 

citizens’ dependence on a government entitlement can create 

constitutionally protected interest). 

The revocation of Ms. Radwan’s scholarship also affected her 

athletic, professional, and social future.  Ezekwo, 940 F.2d at 782-83; see 

JA125 (email from Ms. Radwan explaining the impact of revocation on 

her academically, professionally, and emotionally).  Ms. Radwan—like 

most student-athletes—structured her entire life around collegiate 

sports, and her justified reliance on UConn’s promise of a year-long 

scholarship cannot be distilled to inconvenience and mere monetary 

harm, as the district court apparently concluded.  JA1021. 

Taken in any light—but especially in the light most favorable to 

Ms. Radwan—these facts demonstrate that Ms. Radwan had a clearly 

established and constitutionally protected property interest in her 
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athletic scholarship for the entire 2014-15 academic year.  Ezekwo, 940 

F.2d at 782-83; Taravella, 599 F.3d at 134.   

 Defendants Provided Manifestly Insufficient 
Process Before Depriving Ms. Radwan of Her 
Scholarship 

UConn’s “process” for terminating Ms. Radwan’s scholarship was 

practically nonexistent and insufficient to safeguard her protected 

interest.  UConn had no written process for terminating a scholarship 

mid-year in its Student-Athlete Handbook.  JA988.  The procedure 

Defendants used was, as a consequence, unwritten, ad hoc, and arbitrary, 

and it openly disregarded the requirements set forth in Ms. Radwan’s 

Financial Aid Agreement.  It plainly violated her Due Process rights. 

In evaluating a state’s procedural protections, courts balance “(1) 

the private interest at stake; (2) the risk of an erroneous deprivation of 

that interest through the procedures used and the probable value (if any) 

of alternative procedures; (3) the government’s interest, including the 

possible burdens of alternative procedures.”  O’Connor, 426 F.3d at 197 

(2d Cir. 2005) (citing Mathews v. Eldridge, 424 U.S. 319, 335 (1976)).  

“[T]he root requirement” in most cases is “that an individual be given an 

opportunity for a hearing before [s]he is deprived of any significant 
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property interest.”  Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, 

542 (1985) (quoting Boddie v. Connecticut, 401 U.S. 371, 379 (1971) 

(emphasis in original)).  As of 1985, the law was “settled” that “some kind 

of hearing” was required prior to the discharge of an individual with a 

constitutionally protected property interest in her employment.  Id.   

That remains the law today.  See Locurto v. Safir, 264 F.3d 154, 173 

(2d Cir. 2001).  In general, pre-deprivation procedures include: “‘(1) oral 

or written notice of the charges against [the employee]’; (2) ‘an 

explanation of the employer’s evidence’; and (3) “an opportunity to 

present [the employee’s] side of the story’ and ‘to present reasons, either 

in person or in writing, why [the] proposed action should not be taken.’”  

Tooly v. Schwaller, 919 F.3d 165, 174 (2d Cir. 2019) (quoting Loudermill, 

470 U.S. at 546).  In addition, although a neutral decisionmaker is not 

necessarily required in a pre-deprivation hearing, the citizen must have 

an opportunity to present her case to a neutral decisionmaker at some 

point.  See Locurto, 264 F.3d at 174. 

Defendants’ proffered pre-deprivation “procedure” for terminating 

Ms. Radwan’s scholarship mid-year amounted to a private meeting 

between Coach Tsantiris and Athletic Director Manuel without Ms. 
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Radwan’s participation (and with any notice to her).  JA988.  Indeed, 

“nothing about the process employed by [UConn] in this case provided 

any ‘safeguards [against] an unacceptable risk of arbitrary and erroneous 

deprivations’ of personal [property].”  See Spinelli, 579 F.3d at 174  

(citation omitted).  Specifically, (1) Ms. Radwan did not receive a pre-

deprivation hearing of any kind; (2) she did not have the opportunity to 

appear before a neutral decisionmaker (no neutral decisionmaker ever 

participated in the process at all); and (3) in denying Ms. Radwan a post-

deprivation hearing, Defendants did not even follow the ad-hoc 

procedures they promised they would follow in the letter notifying her of 

her right to request a post-deprivation hearing.   

 Defendants Provided No Pre-Deprivation 
Notice, Hearing, or Opportunity to Be Heard 

Ms. Radwan was entitled to some kind of hearing before her 

scholarship was terminated.  See Goss, 419 U.S. at 581 (requiring a pre-

deprivation hearing for a student’s suspension); Velez v. Levy, 401 F.3d 

75, 93 (2d Cir. 2005); Locurto, 264 F.3d at 174.  Ms. Radwan received no 

such hearing, and that fact alone renders UConn’s procedure inadequate.  

As the district court recognized, “[t]here is no procedure in the 

UConn Student-Athlete Handbook ... governing the termination of a 
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grant-in-aid in midyear.”  JA988.  As the district court acknowledged, the 

full extent of UConn’s pre-deprivation “procedure” amounted to the coach 

privately recommending scholarship termination to the Sports 

Administrator and the Sports Administrator making a recommendation 

to the Athletic Director.  JA987-88.  At that point, “[t]he grant-in-aid 

would only be cancelled if Athletic Director Manuel agreed with the 

rationale provided by the coach and/or the Sport administrator.”  JA988.  

Once the Athletic Director agreed with the coach—as he did here—the 

revocation decision was final, and the Financial Aid Office simply signed 

a letter that the Athletic Department prepared.  Id. 

Notably, Ms. Radwan had no opportunity to be heard in the pre-

deprivation process.  UConn did not—and cannot—dispute that fact.  Ms. 

Radwan was not even notified of UConn’s termination of her scholarship 

before it was final.  She received no pre-deprivation letter, no notice, no 

hearing, no ability to make her case, and no instruction about where to 

submit her evidence or direct her arguments until after her scholarship 

had been formally revoked.  Goss, 419 U.S. at 583 (“[R]equiring effective 

notice and informal hearing permitting the student to give [her] version 

of the events will provide a meaningful hedge against erroneous action.”).  
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Instead, Defendants surprised Ms. Radwan with their decision after she 

had returned home for the holiday break, while Ms. Radwan’s belongings 

remained in her dorm room.  JA265.  The “process” was manifestly 

inappropriate and wholly insufficient to satisfy constitutional standards.  

O’Connor, 426 F.3d at 197; Velez, 401 F.3d at 93. 

This is not a close issue.  Defendants’ failure to provide a pre-

deprivation opportunity to be heard clearly violated due process.  The 

idea that a post-deprivation hearing is adequate process where student-

athletes lose money and need to change their homes, their friends, their 

team, their educational future, and their lives is plainly contrary to 

established law.  See Goss, 419 U.S. at 581; Loudermill, 470 U.S. at 542; 

Sindermann, 408 U.S. at 600; Ezekwo, 940 F.2d at 782-83; Taravella, 599 

F.3d at 135; O’Connor, 426 F.3d at 197.   

The consequences of the failure to include Ms. Radwan in the 

process were stark, because it is manifest that the deprivation in this 

case was erroneous.  Ms. Radwan’s financial aid agreement, UConn’s 

Student-Athlete Handbook, and the NCAA Division I Manual all make 

clear that a scholarship can only be terminated for “serious misconduct” 

when the “serious misconduct” was adjudicated by the “university’s 
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regular student disciplinary authority.”  JA131.  Had Ms. Radwan been 

permitted the opportunity to be heard, she could have told Athletic 

Director Manuel that her scholarship could not be terminated because 

she was never subject to university discipline (and could not have been).7  

The failure to involve Ms. Radwan in the process led to precisely the kind 

of erroneous deprivation of an important property interest that the Due 

Process Clause is designed to guard against.   

Defendants highlighted below that Ms. Radwan had transferred to 

Hofstra by the time she requested her hearing, but that only underscores 

the gravity of Defendants’ due process violation.  Their failure to provide 

a pre-deprivation hearing—and their surprise final decision over the 

holiday break—effectively robbed Ms. Radwan of the ability to remain at 

 
7 The record shows that UConn’s “regular student disciplinary authority” 
would not have punished Ms. Radwan.  The relevant university official, 
Catherine Cocks, spent 14 years in charge of UConn’s “regular student 
disciplinary authority.”  JA739, 746.  When deposed,  she did not recall a 
single disciplinary matter based on someone “making an obscene 
gesture.”  JA748.  She explained that “from [her] professional expertise 
as a student conduct practitioner,” showing the middle finger was 
considered “an expression and, therefore, protected and, therefore, not in 
violation of the student code.”  JA749.   
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UConn, even though the decision to terminate her scholarship was 

utterly erroneous. 

 Defendants Did Not Involve a Neutral 
Decisionmaker 

Defendants’ failure to provide a neutral decisionmaker is an equally 

egregious violation of Ms. Radwan’s right to due process.  The right to a 

“neutral decisionmaker” is the cornerstone of due process.  See Hamdi v. 

Rumsfeld, 542 U.S. 507, 509 (2004) (O’Connor, J., plurality); see also 

Goldberg, 397 U.S. at 271 (“[A]n impartial decision maker is essential.”).  

No neutral decisionmaker participated in the process of determining 

whether to terminate Ms. Radwan’s scholarship.  Neither individual who 

decided to terminate Ms. Radwan’s scholarship was a neutral or 

impartial decisionmaker.   

Coach Tsantiris was not a neutral decisionmaker.  It is blackletter 

law that due process forbids the same person from serving as both 

accuser and adjudicator.  See In re Murchison, 349 U.S. 133, 136-37 

(1955); see also Morrissey v. Brewer, 408 U.S. 471, 485-86 (1972).   

Athletic Director Manuel was not a neutral decisionmaker either.  

See Wolkenstein v. Reville, 694 F.2d 35, 41 (2d Cir. 1982) (“[D]ue process 

demands strict impartiality on the part of those who function in a judicial 
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or quasi-judicial capacity.”).  To the contrary, his position gave him, in 

the words of the Supreme Court’s due process cases, an “official motive 

to convict.”  Id. at 39 (quoting Tumey v. Ohio, 273 U.S. 510, 535 (1927)).  

Specifically, he was the Athletic Director who worked alongside Coach 

Tsantiris, not the “neutral and detached judge” due process requires.  

Concrete Pipe & Prod. of California, Inc. v. Constr. Laborers Pension Tr. 

for S. California, 508 U.S. 602, 617 (1993); see Dwyer v. Regan, 777 F.2d 

825, 833 (2d Cir. 1985), modified, 793 F.2d 457 (2d Cir. 1986) (holding 

that when agency’s motives are at issue, the “pretermination hearing 

[must] be held before a fact-finder other than the agency undertaking the 

challenged action”).   

Beyond the conflict created by his working relationship with Coach 

Tsantiris, Athletic Director Manuel was also biased in this case because 

he had already viewed the video, discussed the case with Coach Tsantiris 

and others ex parte several times, and had already formed an opinion 

about the conduct in question.  See Locurto, 264 F.3d at 175 (recognizing 

valid due process argument where “ex parte communications with other 

officials may have infected the adjudicator’s ruling”).  He could not have 

neutrally adjudged whether Ms. Radwan had indeed engaged in “serious 
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misconduct.”  See id.; Williams v. Pennsylvania, 136 S. Ct. 1899, 1906 

(2016) (finding no neutrality where a judge previously “had significant 

involvement in making a critical decision in the case”). 

Athletic Director Manuel did not make a contemporaneous record 

of his reasons for agreeing with Coach Tsantiris’s recommendation and 

the explanation that he later gave for his decision contradicted Coach 

Tsantiris’s explanation.  JA685-89 (noting that “[i]t would have been the 

coach ... making the argument” to terminate Ms. Radwan’s scholarship).  

These are the hallmarks of bias:  A decision made ex parte, behind closed 

doors, and without any written record.   See Locurto, 264 F.3d at 175; see 

also Doe v. Hampton, 566 F.2d 265, 276 (D.C. Cir. 1977) (“[A]s a general 

rule, ex parte communications by an adversary party to a decision-maker 

in an adjudicatory proceeding are prohibited as fundamentally at 

variance with our conceptions of due process.”).  The failure to involve a 

neutral decisionmaker in the process violated Ms. Radwan’s clearly 

established Due Process rights.   

 Defendants’ Surprise Offer of a Post-
Deprivation Hearing Was Insufficient 

UConn’s after-the-fact offer of a post-deprivation hearing did not 

comply with due process.  First, it was deficient from the start because 
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the nature of Ms. Radwan’s property interest entitled her to a pre-

deprivation hearing.   

Second, the offer-of-hearing letter provided unconstitutional notice: 

it provided two conflicting deadlines for requesting a hearing (JA495-96); 

gave no indication as to the rationale for the termination of Ms. Radwan’s 

scholarship (stating only that it had been terminated for a “serious 

misconduct issue,” JA297); and failed to notify Ms. Radwan whether the 

hearing could even result in reinstatement of her scholarship (stating 

only that Ms. Radwan could request a hearing if “you feel that the 

cancellation of the aid is unfair or unjustified,” JA297).  “In common 

parlance,” Ms. Radwan “was effectively sandbagged.”  Walter v. Queens 

Coll., 390 F. Supp. 3d 382, 400 (E.D.N.Y. 2019) (holding that a complaint 

sufficiently alleged a due process violation when the plaintiff was 

informed of a hearing but received insufficient details regarding the 

nature of the hearing).  An offer of a “hearing” to contest the punishment 

for a vague “serious misconduct issue” if “you feel” it is “unfair or 

unjustified,” with no explanation of the possible remedy, is utterly 

inconsistent with due process.  See Nnebe v. Daus, 931 F.3d 66, 88 (2d 

Cir. 2019) (“Nnebe II”) (“For notice to be effective, it must inform the 
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affected party of what ‘critical issue’ will be determined at the hearing.” 

(citation omitted)). 

Third, Defendants violated due process by failing to honor the 

hearing request deadline they presented in their offer-of-hearing letter.  

See Nnebe v. Daus, 644 F.3d 147, 160-61 (2d Cir. 2011) (“Nnebe I”) 

(remanding because the procedure defendants said they followed for 

revoking taxi drivers’ licenses would satisfy due process, but it was 

unclear whether defendants actually followed that procedure in practice).  

The Due Process Clause would mean little if state officials could insulate 

their failure to provide a hearing from review by manufacturing a sham 

reason for denying it.  Yet that is what happened in this case.  The offer-

of-hearing letter had two deadlines, JA297-98; Defendants admit that 

neither deadline is in the Student-Athlete Handbook, JA988; and they 

cannot say which is the correct one, JA495-96.  Ms. Radwan timely 

requested a hearing under one of the deadlines (within thirteen business 

days of receipt of UConn’s letter) but Financial Aid Director Lucas denied 

her request as “untimely” anyway, despite acknowledging in an internal 

email that UConn was “out of compliance with the appeal process.”  See 

JA518 (Jan. 23, 2015 email from Financial Aid Director Lucas).  
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Defendants’ post-hoc rationale for denying a made-up post-deprivation 

hearing was equivalent to offering Ms. Radwan no hearing at all.  

Fourth, and finally, the record supports the inference that Coach 

Tsantiris denied Ms. Radwan meaningful access to the hearing.  Coach 

Tsantiris told Ms. Radwan “if she appealed his decision that he would not 

help her transfer to another school and she would not be given a good 

recommendation,” JA22, and her contemporaneous email to Athletic 

Director Manuel in which she told Athletic Director Manuel that Coach 

Tsantiris told her “not to involve anyone” supports that averment, 

JA264.8  Coach Tsantiris’s threat to withhold help transferring if Ms. 

Radwan appealed his decision meant Ms. Radwan could not appeal until 

her transfer to Hofstra became final on January 15.  See JA993-94. 

 
8 Ms. Radwan’s account is supported by other contemporaneous events.  
On December 22, Coach Rodriguez sent Ms. Radwan a sharply worded 
email (from and to school-provided email addresses) on behalf of Coach 
Tsantiris telling Ms. Radwan that her conduct required scholarship 
termination, JA327.  The same day, Coach Rodriguez sent Ms. Radwan 
a series of private text messages telling Ms. Radwan that she thought 
Ms. Radwan would be a good fit playing for Coach Rodriguez’s “sister at 
CCSU” and “II try to help you any way we can!!”  JA328. 
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III. THIS CASE PRESENTS A TRIABLE QUESTION OF 
WHETHER DEFENDANTS VIOLATED TITLE IX 

 Viewed in the Light Most Favorable to Ms. Radwan, 
the Record Establishes That Defendants Punished 
Ms. Radwan, at Least in Part, “on the Basis of Sex” 

A reasonable juror could conclude that Ms. Radwan’s scholarship 

was revoked, at least in part, on the basis of her sex.  “Title VII cases 

provide the proper framework for analyzing Title IX discrimination 

claims.”  Doe v. Columbia Univ., 831 F.3d 46, 55-56 (2d Cir. 2016).  Under 

Title VII, the only relevant question at summary judgment is whether 

the plaintiff has produced sufficient evidence for a reasonable jury to find 

that she suffered an adverse action on the basis of sex.  Brady v. Office of 

Sergeant at Arms, 520 F.3d 490, 494 (D.C. Cir. 2008) (Kavanaugh, J.).  

“[A] triable Title VII claim exist[s]” whenever the record supports a 

reasonable inference that the adverse action “would not have taken place 

but for [the plaintiff’s] sex.”  Bostock v. Clayton Cty., Georgia, 140 S. Ct. 

1731, 1744 (2020).  “This can be a sweeping standard” because “[o]ften, 

events have multiple but-for causes.”  Id. at 1739.  Nonetheless, “[w]hen 

it comes to Title VII,” “[s]o long as the plaintiff’s sex was one but-for cause 

of that decision, that is enough to trigger the law.”  Id.  A reasonable jury 

could readily conclude from the record that if Ms. Radwan had been a 
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man, she would not have had her scholarship terminated.  The district 

court’s decision to the contrary should be reversed. 

That Athletic Director Manuel disciplined male athletes who 

engaged in comparable or more serious misconduct less harshly than Ms. 

Radwan strongly supports an inference of discrimination.  Less than two 

weeks after Ms. Radwan’s post-game gesture, in a highly publicized 

event, JA198-204, four members of the UConn’s men’s basketball team 

missed curfew during a tournament in Puerto Rico on November 22, 

2014, and were merely sent home from the tournament as a result, 

JA837.  Athletic Director Manuel knew about the incident at the time, 

and discussed it with their coach, but took no action to terminate any of 

those players’ scholarships.  JA701.  Football player Andrew Adams 

kicked a dead ball into the stands during a game in Utah against 

Brigham Young University—a game at which Athletic Director Manuel 

was present.  JA837.  The team was assessed a 15-yard penalty for 

unsportsmanlike conduct (which Athletic Director Manuel acknowledged 

“was at a significant point in the game,” JA702), but, again, Athletic 

Director Manuel took no disciplinary action against Adams whatsoever.  

JA837.  In fact, Defendants admit that during Athletic Director Manuel’s 
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entire tenure as the Athletic Director at UConn, no male student-athlete 

was ever permanently removed from his team or had his scholarship 

terminated for a first-time incident of unsportsmanlike conduct.  JA837.  

Those facts raise a powerful inference of discrimination. 

The inherent implausibility of Coach Tsantiris and Athletic 

Director Manuel’s explanations for their decision to terminate Ms. 

Radwan’s scholarship further supports an inference of discrimination.  

“Rejection of the defendant’s proffered reasons will permit the trier of fact 

to infer the ultimate fact of intentional discrimination[.]”  St. Mary’s 

Honor Ctr. v. Hicks, 509 U.S. 502, 511 (1993) (emphasis in original).  That 

is because “the trier of fact can reasonably infer from the falsity of the 

explanation that the employer is dissembling to cover up a discriminatory 

purpose.”  Reeves v. Sanderson Plumbing Prod., Inc., 530 U.S. 133, 134 

(2000).  The majority of circuits—including this one—have thus held that 

a Title IX claim may proceed to trial through a showing of pretext alone.  

See 46 Am. Jur. Proof of Facts 3d 99, §§ 8, 13 (1998) (addressing this 

principle in the context of Title VII); see also E.E.O.C. v. Ethan Allen, 

Inc., 44 F.3d 116, 120 (2d Cir. 1994) (“A finding of pretextuality allows a 

juror to reject a defendant’s proffered reasons for a challenged … action 
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and thus permits the ultimate inference of discrimination.”).  And a 

factfinder may reasonably conclude that a defendant’s proffered 

explanation is a lie because it is “so internally inconsistent or implausible 

on its face that a reasonable factfinder would not credit it.”  Anderson v. 

City of Bessemer City, 470 U.S. 564, 575 (1985).   

 Coach Tsantiris and Athletic Director Manuel’s justification for the 

adverse action—that Ms. Radwan’s gesture amounted to “serious 

misconduct”—is precisely the sort of “implausible” and “internally 

inconsistent” explanation that a reasonable jury could decline to credit.  

Id.  For one thing, a reasonable jury could easily find the explanation 

implausible just by watching the videotape of the incident, which shows 

Ms. Radwan making a fleeting gesture, lasting less than a second, during 

a euphoric celebration before replacing it with a peace sign.  Video 

at 2:54:12 to 2:54:13.   

 For another, Defendants’ proffered explanations for terminating 

Ms. Radwan’s scholarship are internally inconsistent.  Coach Tsantiris 

and Athletic Director Manuel offered inconsistent testimony as to the role 

the incident played in Ms. Radwan’s discipline.  Coach Tsantiris testified 

that Ms. Radwan’s gesture was the only reason he gave for terminating 

Case 20-2194, Document 64, 11/17/2020, 2976735, Page63 of 136



 

54 

Ms. Radwan’s scholarship for “serious misconduct,” JA719, while Athletic 

Director Manuel was adamant that it was not the only reason, JA685-90, 

JA695, JA706. 

Coach Tsantiris’s and Athletic Director Manuel’s own statements 

regarding the incident belie their claims that Ms. Radwan’s gesture 

amounted to “serious misconduct.”  Coach Tsantiris told Ms. Radwan 

that he knew she had made a “silly mistake,” JA17, and told Coach Simon 

Riddiough at Hofstra that Ms. Radwan was a “good kid” who made “one 

mistake,” JA526.  And in an email on November 10 to UConn’s President 

discussing what the AAC likely would do in response to the incident, 

Athletic Director Manual wrote “[l]etter of reprimand …. Anything else 

would be excessive.”  JA984. 

 The “procedural irregularities” in this case similarly support an 

inference of pretext.  See Vill. of Arlington Heights v. Metro. Hous. Dev. 

Corp., 429 U.S. 252, 267 (1977) (“Departures from the normal procedural 

sequence also might afford evidence that improper purposes are playing 

a role.”); see also Weinstock v. Columbia Univ., 224 F.3d 33, 45 (2d Cir. 

2000).  As discussed, supra, the process to terminate Ms. Radwan’s 

scholarship was so rife with procedural irregularities as to constitute no 
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process at all.  Presumably, if Ms. Radwan had truly engaged in “serious 

misconduct,” Coach Tsantiris and Athletic Director Manuel would have 

referred her to UConn’s regular student disciplinary authority, and 

Coach Tsantiris would not have told Ms. Radwan not to appeal his 

decision, JA22, and “not to involve anyone,” JA264.  There is ample 

evidence in the record from which a reasonable jury could infer that the 

proffered explanation was pretextual.  

 Defendants Cannot Avoid Liability Under Title IX by 
Delegating the Authority to Recommend Discipline 
to Coaches of Single-Sex Sports Teams 

The district court erroneously held that evidence of UConn’s 

treatment of male athletes was not relevant to Ms. Radwan’s Title IX 

claim.  JA1006-09.  That holding fails to view the record in the light most 

favorable to Ms. Radwan and, in any event, is contrary to Title IX’s text 

and core purpose because it allows universities to avoid liability under 

Title IX by delegating disciplinary authority to coaches of single-sex 

sports teams.   

As a threshold matter, the holding depends on a factfinder 

concluding that Athletic Director Manuel was hermetically sealed from 

the disciplinary decisions of coaches—i.e., that he had no input about 
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athlete disciplinary decisions unless he was approached about discipline 

by a team’s coach.  See JA1007 (citing JA602) (claiming it is “undisputed” 

that the disciplinary process “begins” with a recommendation from a 

team coach).  That distorts the record.  Athletic Director Manuel’s own 

testimony (and contemporaneous emails) show he had substantial 

influence on student-athlete discipline and was in regular contact with 

team coaches about disciplinary matters.  See, e.g., JA380, JA382-83, 

JA701, JA702-04 (explaining that he set the school’s disciplinary policy 

for unsportsmanlike conduct).  He conveyed a message to Coach Tsantiris 

that Ms. Radwan should be disciplined long before Coach Tsantiris 

formally recommended the termination of Ms. Radwan’s scholarship.  See 

JA382-83.  He similarly discussed Andrew Adam’s conduct (kicking a ball 

into the stands) with the football coach after the game.  JA702.  And he 

discussed the discipline of the four UConn basketball players who missed 

curfew with the basketball coach.  JA701.  Simply put, the record raises 

the inference that Athletic Director Manuel had substantial and direct 

input into the decision of whether and how athletic coaches would 

discipline student athletes.  The district court’s conclusion that Athletic 

Director Manuel could not have engaged in discrimination because any 
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disciplinary discrepancies were solely the result of different coaches 

making unilateral disciplinary recommendations for their single-sex 

sports teams—that is, that Athletic Director Manuel did not provide any 

input into or participate in those decisions, JA1007-08—is inconsistent 

with the facts.   

Even crediting Athletic Director Manuel’s testimony that he only 

took disciplinary action against athletes upon the recommendation of 

their coach (a conclusion belied by the record), a reasonable jury could 

still find sex discrimination here.  The question in a Title IX case is 

whether the school has discriminated on the basis of sex, not whether any 

particular decisionmaker has purposely discriminated.  Title IX liability, 

after all, runs against “educational institutions,” not individuals.  Murray 

v. New York Univ. Coll. of Dentistry, 57 F.3d 243, 249 (2d Cir. 1995).  And 

liability runs, as Bostock makes clear, if Ms. Radwan would not have 

received the same punishment had she been a man.   Bostock, 140 S. Ct. 

at 1744.   

Thus, even if Athletic Director Manuel did not actively consult with 

coaches about whether a scholarship termination recommendation 

should be made to him in the first place (which the record shows he 
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clearly did), Athletic Director Manuel nonetheless maintained a 

conscious policy of non-intervention even though he knew that policy 

resulted in sex discrimination.  That is a Title IX violation under two 

independent and reinforcing strands of nondiscrimination doctrine.  

First, it is tantamount to deliberate indifference to sex discrimination.  

See Davis v. Monroe Cty. Bd. of Educ., 526 U.S. 629, 642 (1999) (school 

district intentionally discriminates “in clear violation of Title IX by 

remaining deliberately indifferent to acts of teacher-student harassment 

of which it had actual knowledge”).  Second, it is tantamount to 

maintaining an “undisciplined system of subjective decisionmaking 

[that] has precisely the same effects as a system pervaded by 

impermissible intentional discrimination” that violates “Title VII’s 

proscription against discriminatory actions[.]”  Watson v. Fort Worth 

Bank & Tr., 487 U.S. 977, 990-91 (1988). 

For the same reason that a school cannot escape “cat’s paw” liability 

by making the final decisionmaker a rubber stamp for the 

recommendations of biased subordinates, Papelino v. Albany Coll. of 

Pharmacy of Union Univ., 633 F.3d 81, 92 (2d Cir. 2011), an institution 

cannot escape “reverse” cat’s paw liability by allowing a final 
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decisionmaker to set policies that systematically favor men over women 

even if the discrimination is the byproduct of the action of subordinates.9  

Viewed through that lens, an inference of sex bias is especially 

appropriate in this case because Athletic Director Manuel knew of the 

conduct of the male athletes, and knew it was of comparable or greater 

severity than Ms. Radwan’s conduct, but took no action to ensure 

comparable treatment.  JA701, JA837.  That supports the reasonable 

inference that if Noriana Radwan had instead been named Andrew 

Adams she would have graduated from UConn rather than Hofstra, 

 
9 The district court’s conclusion, citing an unpublished Sixth Circuit case, 
JA1007 (citing Heike v. Guevara, 519 F. App’x 911, 920 (6th Cir. 2013)), 
that coach Tsantiris could not have engaged in sex-discrimination 
because he only coaches women was clearly erroneous and must be 
reversed.  For one thing, it precludes athletes on single-sex teams from 
availing themselves of Title IX’s protections.  For another, circumstantial 
evidence can establish that a coach of a single-sex team holds that team 
to a higher disciplinary standard than the coach would hold a team of 
members of the opposite sex because the coach holds sex-based 
stereotypical or biased views.  See Price Waterhouse v. Hopkins, 490 U.S. 
228, 239, 251 (1989).  Such is the case here:  A reasonable factfinder could 
conclude that Coach Tsantiris’s words and actions support a sex-
stereotyping claim.  See JA407 (remarking that the “kids” he coaches 
these days, exclusively women, are not as well behaved as they were in 
the past); JA373, JA593-94 (imposing rules on the women’s soccer team 
that hold its players to a more stringent disciplinary standard than 
generally applies to UConn student-athletes). 
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which is all Ms. Radwan is required to show under Bostock in order to 

establish a Title IX violation.  See 140 S. Ct. at 1744. 

CONCLUSION 

The Court should reverse the decision below, direct the entry of 

summary judgment in favor of Ms. Radwan on her First Amendment and 

Due Process claims, and direct the district court to set this case for trial 

on Ms. Radwan’s Title IX claim.  At a minimum, it should reverse the 

grant of summary judgment to the Defendants on all claims and remand 

for further proceedings. 
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 UNITED STATES DISTRICT COURT 

DISTRICT OF CONNECTICUT 

NORIANA RADWAN, 

Plaintiff, 

v. 

UNIVERSITY OF CONNECTICUT BOARD 

OF TRUSTEES, WARDE MANUEL, 

LEONARD TSANTIRIS, and MONA 

LUCAS, individually,  

Defendants. 

 No. 3:16-cv-2091 (VAB) 

RULING AND ORDER ON CROSS-MOTIONS FOR SUMMARY JUDGMENT 

This case arises out of events following a soccer game on November 9, 2014, where 

Noriana Radwan (“Plaintiff”), then a member of the University of Connecticut (“UConn”) 

women’s soccer team, made a hand gesture which was broadcast live on ESPNU, resulting in her 

dismissal from the UConn women’s soccer team and the cancellation of her athletic scholarship.  

Ms. Radwan has sued the UConn Board of Trustees, Leonidas Tsantiris (“Coach 

Tsantiris”), Head Coach of the UConn women’s soccer team; Warde Manuel, UConn Athletic 

Director (“Athletic Director Manuel”); and Mona Lucas, UConn Director of Student Financial 

Aid Services. Compl., ECF No. 1 (Dec. 19, 2016).  

She claims that UConn violated her rights under Title IX of the Education Amendments 

Act of 1972 (“Title IX”), and that Coach Tsantiris, Athletic Director Manuel, and Financial Aid 

Director Lucas (collectively, “Individual Defendants”) violated her rights to equal protection and 

procedural due process under the Fourteenth Amendment and her rights under the First 

Amendment. Ms. Radwan also brings claims of breach of contract and negligent infliction of 

emotional distress under state law against the Individual Defendants.  

Case 3:16-cv-02091-VAB   Document 112   Filed 06/06/20   Page 1 of 59

SA1

Case 20-2194, Document 64, 11/17/2020, 2976735, Page76 of 136



 Ms. Radwan and the Defendants have now filed cross-motions for summary judgment. 

Mot. for Summ. J., ECF No. 90 (Nov. 1, 2019) (“Defs.’ Mot.”); Cross Mot. for Summ. J., ECF 

No. 102 (Dec. 23, 2019) (“Pl.’s Mot.”). Defendants move for summary judgment as to the 

Complaint in its entirety: Counts I–VI. Defs.’ Mot. Plaintiff has moved for summary judgment 

only on her constitutional claims: Counts II, III, and IV. Pl.’s Mot.  

 For the reasons discussed below, Defendants’ motion for summary judgment is 

GRANTED, and Plaintiff’s motion for partial summary judgment is DENIED. 

I. FACTUAL AND PROCEDURAL BACKGROUND  

A. Factual Background 

Parties 

Noriana Radwan was a full time student and a member of the UConn women’s soccer 

team at the start of the 2014-2015 academic year. Defs.’ Local Rule 56(a)(1) Statement of 

Undisputed Facts ¶ 19, ECF No. 91-1 (Nov. 1, 2019) (“Defs.’ SOMF”). 

UConn is an institution of higher education and a state entity, part of the system of public 

higher education established by the Connecticut state legislature. Id. ¶ 1. The UConn Board of 

Trustees and its duties are established by statute. Id. ¶ 2 (citing Conn. Gen. Stat. §§ 10-103, 10-

104). In 2014 and at all relevant times, UConn was a non-autonomous member of the National 

Collegiate Athletic Association’s (“NCAA”) Division I, subject to the NCAA bylaws for 

Division I non-autonomous members. Id. ¶ 3. UConn was also a member of the American 

Athletic Conference (“AAC”) in 2014 and at all relevant times, subject to the AAC bylaws, 

rules, policies, and code of sportsmanship. Id. ¶ 4.  

Warde Manuel served as Athletic Director for UConn from March 2012 until March 

2016. Defs.’ SOMF ¶ 6. 
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Leonard Tsantiris served as the women’s head soccer coach at UConn from March 1981 

until he retired in December 2017. Id. ¶ 7. The UConn women’s soccer team competed in the 

AAC. Id. ¶ 5.  

Coach Tsantiris ultimately reported to Athletic Director Manuel. Id. ¶ 12. On a day-to-

day basis, Coach Tstantiris reported to Neal Eskin, the Senior Associate Director of Athletics and 

assigned Sport Administrator to women’s soccer. Id. Mr. Eskin is not a party to this lawsuit. 

Mona Lucas served as the UConn Director of Student Financial Aid Services in 2014 and 

at all relevant times. Defs.’ SOMF ¶ 9.  

UConn Agreements and Codes of Conduct 

On February 2, 2014, UConn awarded Ms. Radwan a full out-of-state athletic scholarship 

to UConn for the 2014-2015 academic year, including tuition, fees, room, board, and books. 

Compl. Ex. A, ECF No. 1-1 at 4 (“Lucas Award Letter”).  

Ms. Lucas notified Ms. Radwan of her award by letter, which stated that the award was 

conditional upon, among other things, “adherence to NCAA, Conference, Division of Athletics 

and University rules, scholarship standards required by the University, and contribution to 

student life through participation in Women’s Soccer.” Id.  

Under Bylaw 15.3.4.2(c) of the 2013–2014 NCAA Division I Manual, “Institutional 

financial aid based in any degree on athletics ability may be reduced or canceled during the 

period of the award if the recipient: . . . (c) Engages in serious misconduct warranting substantial 

disciplinary penalty.” Pl.’s Local Rule 56(a)1 Statement of Facts ¶ 30, ECF No. 102-2 (Dec. 23, 

2019) (“Pl.’s SOMF”); Compl. Ex. O, ECF No. 1-1 at 83–84 (“NCAA Division I Bylaw 

15.3.4”). There is no definition of “serious misconduct” in the NCAA bylaws. Pl.’s SOMF ¶ 50; 
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Defs.’ Local Rule 56(a)(2) Statement of Facts ¶ 50, ECF No. 106-1 (Feb. 7, 2020) (“Defs.’ 

Opp’n SOMF”).  

On February 10, 2014, Ms. Radwan signed an NCAA National Letter of Intent indicating 

intent to enroll and play women’s soccer at UConn. Defs.’ Ex. 14, ECF No. 91-2 at 71 (“NLI”). 

On February 11, 2014, Ms. Radwan signed an Athletics Financial Aid Agreement. 

Compl. Ex. C, ECF No. 1-1 at 11 (“Ath. Fin. Aid Agreement”). Under the agreement, her 

financial aid “may be immediately reduced or canceled during the term of this award if” she 

“engage[s] in serious misconduct that brings substantial disciplinary penalty.” Id. 

All UConn student-athletes, including Ms. Radwan, were required to comply with the 

certification process specified in NCAA bylaws 12.7 and 14.4 in order to be eligible to 

participate in intercollegiate athletics. Defs.’ SOMF ¶ 20.  

On August 4, 2014, Ms. Radwan completed this certification process. Id. ¶ 21. As part of 

the process, she electronically signed a verification form indicating that she had read and agreed 

to the Student-Athlete Handbook and the UConn Student Code. Defs.’ Ex. 16, ECF No. 91-2 at 

74 (“UConn Verification of Documents Received”). The form included the statement: “I 

understand that violations of this [UConn] Student Code may render my participation and 

financial aid package null and void.” Id.  

The UConn Director of the Office of Community Standards has responsibility for 

coordinating the UConn student conduct system, including making final determinations as to 

what constitutes a potential violation of the Student Code. Defs.’ SOMF ¶¶ 117–18. Cathy Cocks 

served as the Director of the Office of Community Standards from January 2005 through 

December 2018. Id. ¶ 115.  
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Under this office’s procedure for a disciplinary hearing, a student would be sent a hearing 

notification letter explaining the alleged behavior and the alleged violation, and asked to confirm 

attendance at the hearing by a specific date, and notifying the student that they could have a 

support person present. Pl.’s SOMF ¶ 44.  

The student also would be provided with a copy of the hearing agenda and copies of any 

documents that would be considered by the hearing officer. Id. If the student did not respond by 

the deadline, a disciplinary hearing would be conducted anyway. Id. ¶ 45. If a student-athlete 

behaved in a way that was prohibited by all students, then this behavior would fall within the 

scope of the Student Code. Id. ¶ 28; Defs.’ Opp’n SOMF ¶ 28.  

Student-athletes at UConn, however, were subject to “additional obligations” beyond 

those in the Student Code, “because student-athletes enjoy privileges that other students do not 

and they are responsible for requirements that do not apply to other students, i.e., athletic 

eligibility requirements, media relations,” etc. Defs.’ SOMF ¶ 19.  

The 2013-2014 Student-Athlete Handbook specified in its code of conduct that the 

“University will not tolerate” unsportsmanlike behavior, including “[u]sing obscene or 

inappropriate language or gestures to officials, opponents, team members or spectators;” and 

“[v]iolating generally recognized intercollegiate athletic standards or the value and standards 

associated with the University as determined by your Head Coach and approved by the Athletic 

Director.” Pl.’s Ex. G, ECF No. 101-9 (“UConn Student-Athlete Handbook”).  

Coach Tsantiris also developed written team rules for the women’s soccer team for the 

2014 season, titled “UConn Women’s Soccer Contract.” Defs.’ SOMF ¶ 24. He had done so 

“because the previous few seasons had not been successful and [he] attributed part of the team’s 

lack of success to the player[]s[’] and team’s lack of discipline.” Defs.’ SOMF ¶¶ 24–25; 
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Tsantiris Aff. ¶¶ 14–15, Defs.’ Ex. 42, ECF No. 61-2 at 141–51. Coach Tsantiris developed the 

rules with his assistant coaches, Margaret Rodriguez and Zachary Shaw, and had them approved 

by Sport Administrator Eskin. Defs.’ SOMF ¶¶ 13, 24. The Women’s Soccer Contract required, 

among other things, that the athletes “comply with all University, Athletic Department and 

Women’s Soccer program rules concerning conduct and behavior.” Defs.’ Ex. 43, ECF No. 91-2 

at 152 (“Women’s Soccer Contract”).  

Around August 4, 2014, Ms. Radwan signed the Women’s Soccer Contract. Defs.’ 

SOMF ¶ 28.  

The Incident on November 9, 2014 

On November 9, 2014, the UConn women’s soccer team won an American Athletic 

Conference (“AAC”) tournament championship game against the University of South Florida, 

Def.’s SOMF ¶ 29, a game broadcast live on television by ESPNU, id. ¶ 30.  

The team celebrated on the field immediately following the game. During the celebration, 

Ms. Radwan “showed her middle finger to an ESPNU camera and created an immediate social 

media and internet topic.” Id.; see also Pl.’s SOMF ¶ 1. The ESPNU camera operator who 

captured the image could not say that the gesture was directed at the opposing team, and he did 

not see any players from the opposing team while he was videoing. Pl.’s SOMF ¶¶ 2, 6.  

Sport Administrator Eskin was present at the game and received a message on his phone 

from the Associate Director of Athletics for Communications with a screen shot of Ms. 

Radwan’s gesture to camera. Id. ¶ 33. He immediately showed the image to Coach Tsantiris. Id.  

Athletic Director Manuel had been attending a UConn basketball game while the 

women’s soccer team was celebrating, and he was shown a screen shot of Ms. Radwan’s gesture 

shortly after it occurred, and he directed UConn Athletic Department staff to contact the 
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women’s soccer coaches about the incident immediately to make sure the behavior was not 

repeated by Ms. Radwan or anyone else. Id. ¶ 31. In his view, Ms. Radwan’s behavior publicly 

embarrassed her, the team, and UConn, as it was unsportsmanlike and disrespectful. Id. ¶ 32.  

Not long after the game, Coach Tsantiris confronted Ms. Radwan about the gesture and 

suspended her from all team activities including participating in the NCAA tournament. Id. ¶ 35. 

The UConn Athletic Department helped decide the discipline she would receive. Id. ¶ 36.  

On the same day, the UConn Athletic department issued a press release from Coach 

Tsantiris, with assistance from Sport Administrator Eskin and other UConn Athletic Department 

Staff, apologizing for Ms. Radwan’s gesture. Id. ¶ 37. The press release stated, in part: “In 

particular, we apologize to the American Athletic Conference, our opponent and host school 

USF and to the members of the television audience. . . . The student-athlete has been indefinitely 

suspended from all team activities, including participation in UConn’s upcoming NCAA 

tournament games.” Compl. Ex. D, ECF No. 1-1 at 14 (“UConn Women’s Soccer Apology”). It 

also stated that the “gesture showed poor judgment and sportsmanship and does not represent 

what we want our program and University to stand for.” Id. 

Mr. Manuel did not receive a complaint about Ms. Radwan’s gesture from the opposing 

coach, opposing players, or opposing university. Pl.’s SOMF ¶ 9.  

Around 1:30 a.m. on November 10, 2014, the night of the AAC championship game, Ms. 

Radwan sent an e-mail to Assistant Coach Rodriguez and apologized for her behavior. Defs.’ Ex. 

24, ECF No. 91-2 at 97 (“Radwan Nov. 10, 2014 Apology E-mail”). Her e-mail stated, in part: 

I understand that this apology in no way excuses my actions. 

However, I wanted to say that I am truly sorry for the way I acted 

after the game. It was an impulsive move and my senses did not kick 

in until it happened. I was in the heat of the moment, and I don’t 

know why that was my first move. Unfortunately, by the time I 

realized it was a huge mistake, it was too late. It was never my 
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intention to bring about so much attention to me or the school. . . . I 

extended my apology out to the team, and I will continue to extend 

it to [C]oach and Zac, as well as the administrative team who was 

there. I have made a terrible mistake, but I hope you can accept my 

sincere apology. 

 

Id. Ms. Radwan sent another e-mail to Asst. Coach Rodriguez on November 10, stating that she 

had stopped by the office to talk to any coaching staff who might be in. Defs.’ Ex. 25, ECF No. 

91-2 at 98 (“Radwan Nov. 10, 2014 Follow Up E-mail”). She also had set up an appointment 

with Athletic Director Manuel the following day to apologize and asked Assistant Coach 

Rodriguez for the best way to get in touch with Coach Tsantiris to speak with him. Id. 

On November 10, 2014, the Associated Press reported that UConn had suspended Ms. 

Radwan for “ma[king] an obscene gesture to a television camera” after the AAC championship 

game, and that Coach Tsantiris had issued a statement apologizing to the conference, University 

of South Florida, and those who watched the game on television. Compl. Ex. E, ECF No. 1-1 at 

16 (UConn suspends Noriana Radwan, ASSOCIATED PRESS (Nov. 10, 2014)).  

On November 10, 2014, Ellen Ferris, Associate Commissioner for Governance and 

Compliance for the AAC (“Associate Commissioner Ferris”), spoke with Deborah Corum, 

Senior Associate Director of Athletics at UConn, regarding Ms. Radwan’s gesture at the game. 

Defs.’ SOMF ¶ 39. Associate Commissioner Ferris stated by e-mail that the AAC had a video of 

Ms. Radwan’s gesture at the game and that they believed the action was a potential violation of 

the AAC Code of Conduct. Defs.’ Ex. 5, ECF No. 91-2 at 30 (“AAC E-mails Nov. 10, 2014”). 

She requested any further information the institution had about the incident as well as any 

corrective measures that had been or would be taken. Id. Ms. Corum forwarded this request to 

Sport Administrator Eskin, who responded with a narrative of the incident. Id.  
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In an e-mail sent that day, Susan Herbst, the President of UConn, asked Mr. Manuel 

about the penalty being imposed by AAC. Pl.’s SOMF ¶ 12. Mr. Manuel responded: “Letter of 

reprimand. I would believe that would be all they would do. Anything else would be excessive. 

She’s already been suspended by [Coach Tsantiris].” Id. 

Ms. Corum sent a letter by overnight mail that day to Associate Commissioner Ferris in 

response to Ms. Ferris’s request, stating that Coach Tsantiris had immediately suspended Ms. 

Radwan indefinitely from all team activities and that he would be meeting with Ms. Radwan “to 

discuss her future with the team.” Defs.’ SOMF ¶ 40; Defs.’ Ex. 6, ECF No. 91-2 at 33 (“UConn 

Letter to AAC”). The letter attached Coach Tsantiris’s press release and the e-mail narrative 

from Sport Administrator Eskin. UConn Letter to AAC. The letter copied Athletic Director 

Manuel, Coach Tsantiris, Sport Administrator Eskin, and Ms. Radwan. Id. 

On November 11, 2014, Associate Commissioner Ferris sent an e-mail to Ms. Corum 

with the AAC Commissioner’s Report “regarding the sportsmanship matter involving women’s 

soccer student-athlete Noriana Radwan.” Defs.’ SOMF ¶ 41; Defs.’ Ex. 7, ECF No. 91-2 at 35 

(“AAC Comm’r Report”). The report found that, “[a]lthough [Ms. Radwan] indicated to the 

coach that she ‘was caught in the heat of the moment,’” her gesture to the ESPNU camera was “a 

clear violation of the Conference Code of Conduct.” AAC Comm’r Report. The AAC also stated 

that it agreed with UConn’s conclusions and accepted its actions to address Ms. Radwan’s 

behavior. Id. Further, the letter attached a letter of reprimand to Ms. Radwan, “as is typical in 

cases where an individual makes an obscene gesture.” Id. 

Upon receiving the Commissioner’s Report, Athletic Director Manuel and Ms. Corum 

met with Ms. Radwan and informed her that she had received a letter of reprimand from the 

AAC. Defs.’ SOMF ¶ 43. Ms. Corum responded to Associate Commissioner Ferris’s e-mail later 

Case 3:16-cv-02091-VAB   Document 112   Filed 06/06/20   Page 9 of 59

SA9

Case 20-2194, Document 64, 11/17/2020, 2976735, Page84 of 136



that day, copying Sport Administrator Eskin, Mr. Manuel, and Coach Tsantiris, and stating that 

UConn accepted the letter of reprimand to Ms. Radwan. Defs.’s Ex. 8, ECF No. 91-2 at 39 

(“UConn E-mail re: AAC Reprimand”). Ms. Corum stated in the e-mail to Ms. Ferris: 

Warde and I met with Noriana an hour ago and as part of the 

conversation, he informed her that she had received a letter of 

reprimand from the Commissioner for violating the Conference 

Code of Conduct. He also notified her that should she breach this 

policy in the future, that this reprimand could be used to indicate 

that she [should] receive more substantial penalties. Warde shared a 

quote with her that sums up the lesson for her: “The proactive 

approach to a mistake is to acknowledge it instantly, correct and 

learn from it.” (Stephen Covey). We believe that Noriana has 

learned from this experience as she is being proactive in 

acknowledging her mistake and is trying to correct the harm that was 

done. She is remorseful and took it upon herself to approach Warde 

to express her apologies. She has learned a valuable the lesson the 

hard way but we hope that now we can all put this behind us and 

move on to winning a national championship in women’s soccer. 

 

Id.; Pl.’s SOMF ¶ 12. Mr. Eskin sent an e-mail to Mr. Manuel and Ms. Corum, stating: “Thanks 

Deb and Warde—for meeting with Noriana. She was quite remorseful when I spoke to her 

yesterday—and I commended her for taking the initiative to meet. The Covey quote is certainly 

appropriate for this situation.” Defs.’ Ex. 8, ECF No. 91-2 at 39 (“Eskin E-mail Nov. 11, 2014”). 

On November 11, 2014, Mr. Manuel met with Ms. Radwan at her request. Pl.’s SOMF ¶ 

15. She was apologetic and remorseful. Id. Mr. Manuel listened to her and emphasized the 

importance of sportsmanship, and how to represent herself, the team, and UConn. Id. He also 

sent an e-mail to President Herbst that day, stating: “Case closed with the reprimand.” Id. ¶ 14.  

Up until that time, no report had been made to the UConn Office of Community 

Standards about the November 9, 2014 incident. Defs.’ SOMF ¶ 120. 
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With the exception of Ms. Radwan, the AAC did not reprimand any other UConn 

student-athlete from 2013 to October 2019. Defs.’ SOMF ¶ 44; Eskin Aff. ¶ 22, Defs.’ Ex. 4, 

ECF No. 91-2 at 23–29.  

November 2014–February 2015 

The UConn women’s soccer team played NCAA tournament games on November 15 and 

November 22, 2014. Defs.’ SOMF ¶¶ 45–46.  

On November 20, 2014, Ms. Radwan sent an e-mail to Assistant Coach Rodriguez to 

wish her, the other coaches, and the women’s soccer team luck at the upcoming game. Defs.’ Ex. 

26, ECF No. 91-2 at 99 (“Nov. 20 E-mails re: Apology Letter”). She also told Assistant Coach 

Rodriguez that she had left a letter on her desk and on Coach Tsantiris’s desk. Id.  

Assistant Coach Rodriguez replied the same day, stating that she had not gone into the 

office that morning but would “get the letter when we return.” Id. She also said: “I know this is a 

hard time for you and I’m thinking of you. . . . Thanks for keeping in touch and I will touch base 

when we get back.” Id. 

At some point before the Thanksgiving break, from November 23 through 29, 2014, id. ¶ 

47, Assistant Coach Shaw met with Ms. Radwan and discussed the incident, Defs.’ SOMF ¶ 51. 

He told Ms. Radwan that her behavior was serious and that it could impact her scholarship. Id. 

On November 27, 2014, Ms. Radwan sent an e-mail to Coaches Tsantiris, Rodriguez, and 

Shaw, wishing them a happy Thanksgiving. Defs.’ Ex. 28, ECF No. 91-2 at 102 (“Thanksgiving 

2014 E-mails”). Assistant Coach Rodriguez responded, wishing Ms. Radwan happy 

Thanksgiving in return. Id. Assistant Coach Rodriguez also said that she had not been back to the 

office since Ms. Radwan’s last e-mail so still had not received Ms. Radwan’s lettder. Id.; see also 

Defs.’ Ex. 27, ECF No. 91-2 at 100–01 (“Radwan Apology Letter”). 
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On December 2, 2014, Assistant Coach Rodriguez forwarded an email from Megan 

Hastillo, UConn Assistant Director of Equipment, to all members of the women’s soccer team, 

including Ms. Radwan, requesting that all team members provide their shoe request to Ms. 

Hastillo for the next year. Defs.’ SOMF ¶ 52; Defs.’ Ex. 29, ECF No. 91-2 at 103 (“Shoe 

Request E-mail”). Ms. Radwan sent an e-mail to Ms. Hastillo with her shoe request the next day. 

Compl. Ex. J, ECF No. 101 at 72 (“Radwan Shoe Request”).  

In the beginning of December 2014, Ms. Radwan met with Coach Tsantiris for an end of 

season meeting that he held with every member of the women’s soccer team at the end of the 

season. Defs.’ Mem. ¶ 54. At this meeting, Coach Tsantiris told Ms. Radwan that she needed to 

work on her fitness and schoolwork for the upcoming year. Id. ¶ 55. He also told her that he 

would make a decision at the end of the semester about her future on the team. Id.  

Ms. Radwan apologized to Coach Tsantiris for her behavior at the end of the AAC 

championship game. Id. Coach Tsantiris did not tell her at this meeting that he was considering 

recommending to his superiors that her scholarship be cancelled and that she should be taken off 

the team. Id. ¶ 56. He realized that this information could be devastating to her, and he did not 

want to distract her from her final exams. Id. 

Assistant Coach Rodriguez met with Ms. Radwan after her end of season meeting with 

Coach Tsantiris. Id. ¶ 57. She told Ms. Radwan that she did not know about her future on the 

team, but that Coach Tsantiris was very upset about her behavior on November 9, 2014. Id. 

Following the November 9 incident, Coach Tsantiris had encountered other coaches teasing him 

about Ms. Radwan’s behavior on November 9. Pl.’s SOMF ¶ 24; Defs.’ Opp’n SOMF ¶ 24.  

The process for cancelling a student-athlete’s grant-in-aid for disciplinary reasons begins 

with the student-athlete’s coach (here, Coach Tsantiris) making a recommendation to the Sport 
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Administrator (here, Sport Administrator Eskin), who would make a recommendation to the 

Athletic Director (here, Mr. Manuel). Defs.’ SOMF ¶ 53. “The grant-in-aid would only be 

cancelled if AD Manuel agreed with the rationale provided by the coach and/or the Sport 

administrator.” Id. The same procedure applied to the decision to remove a student-athlete from a 

team. Id. ¶ 54. There is no procedure in the UConn Student-Athlete Handbook, however, 

governing the termination of a grant-in-aid in midyear. Pl.’s SOMF ¶ 23.  

In December 2014, Coach Tsantiris, Sport Administrator Eskin, and Mr. Manuel met to 

discuss cancelling Ms. Radwan’s athletic grant-in-aid. Defs.’ SOMF ¶ 66. Ultimately, Mr. 

Manuel made the final decision that Ms. Radwan’s grant-in-aid could be cancelled for the spring 

semester. Id. ¶ 67. Assistant Coaches Rodriguez and Shaw agreed with the decision to cancel 

Ms. Radwan’s scholarship. Id. ¶ 68.  

On December 21, 2014, Coach Tsantiris called Ms. Radwan to tell her that her 

scholarship had been cancelled for the spring 2015 semester. See Defs.’ SOMF ¶ 69.  

After receiving the call from Coach Tsantiris, Ms. Radwan sent an e-mail to Mr. Manuel 

about the decision to take away her scholarship and asking for his help. Defs.’ Ex. 9, ECF No. 

91-2 at 43 (“Radwan E-mail to AD Manuel, Dec. 21, 2014”). She stated:  

The last time I spoke to Coach [Tsantiris] was during the year-end 

evaluation less than two weeks ago, in which we talked about the 

spring season and his expectations of me and how I should be 

performing in the Spring to maximize my impact on the team. I 

walked away after that meeting excited and looking forward to a 

brighter future with the team.”  

 

Id. She also stated that her “family d[id] not have any money to support [her] going anywhere 

else, and [she] need[ed] to keep [her] one year scholarship that was guaranteed to [her] for the 

rest of the spring.” Id. 
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 Later that evening, Ms. Radwan sent an e-mail to Coach Tsantiris, and copied Assistant 

Coach Rodriguez and Mr. Manuel, requesting that he reconsider his decision to remove her from 

the team and take away her athletic grant-in-aid. Defs.’ SOMF ¶ 72. The e-mail stated, in part: 

When you evaluated me two weeks ago, you discussed your 

expectations of my performance in the spring season. You stated, “I 

want you to come back and play hard and make an impact on the 

team.” You have not expressed to me that I was [in] jeopardy of 

losing my spot on the team and my scholarship before the end of 

May. . . . 

 

Now, with no other communication, I’m shocked to have received 

your phone [call] with no further justification just dismissing me 

from the team and taking away my scholarship. Further, you’ve 

advised me “to not attend UConn” in the spring, but if I must go to 

school, to “take classes at a community college”? This doesn’t 

sound appropriate to me.  

 

Defs.’ Ex. 30, ECF No. 91-2 at 105 (“Radwan E-mail Dec. 21, 2014”). Her e-mail also expressed 

her hope to retain her scholarship for Spring 2015. Id.  

On December 22, 2014, Assistant Coach Rodriguez responded to Ms. Radwan’s e-mail, 

copying Assistant Coach Shaw and Coach Tsantiris. Defs.’ SOMF ¶ 73. Ms. Rodriguez told Ms. 

Radwan that the “decision [wa]s final” and that the Athletic Department and coaching staff 

“[we]re moving forward with cancelling [he]r aid for the spring semester based on misconduct.” 

Id. ¶ 74; Defs.’ Ex. 31, ECF No. 91-2 at 106 (“Rodriguez E-mail Dec. 22, 2014”). She stated:  

We understand that canceling your aid is serious[,] but your obscene 

gesture at the championship game was serious as well and was an 

embarrassment to the University and [the] UConn women’s soccer 

program. You were informed immediately after the incident that you 

will be suspended indefinitely and were told by [Coach Shaw] . . . 

that this incident could impact your scholarship. 

 

. . . . If you wish to stay at UConn this spring and continue to take 

the classes that you are registered for th[e]n you are more than 

welcome to do so, but we will not be able to help you financially. 

Coach [Tsantiris] brought up the option of taking classes back home 

in order to offer you an alternative. He thought this could be a less 
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expensive [option] for you. If you wish to transfer, as you mentioned 

in your email, then we will do what we can to help you find a 

program. 

 

Rodriguez E-mail Dec. 22, 2014; see also Defs.’ SOMF ¶¶ 75–77 (quoting excerpts).  

Ms. Radwan understood that UConn’s cancellation of her grant-in-aid did not mean that 

UConn expelled her or prohibited her from returning to UConn as a student in the spring 2015. 

Defs.’ SOMF ¶ 85.  

 The custom and practice of UConn Athletics Compliance and Financial Aid for 

cancelling a student’s athletic grant-in-aid was for Athletics Compliance to prepare a 

cancellation letter for the Financial Aid Director, Ms. Lucas, to sign. Defs.’ SOMF ¶ 78. Ms. 

Lucas, or an authorized representative on her behalf, then would sign the letter, and then 

Financial Aid would provide the letter to Athletics Compliance to send to the student-athlete. Id. 

On December 22, 2014, Ann Fiorvanti, Assistant Athletic Director for Compliance, sent 

Ms. Radwan a letter by e-mail from Financial Aid informing Ms. Radwan that her grant-in aid 

was being cancelled for the spring 2015 semester. Id. ¶ 80. Kimberly Campbell, an authorized 

representative of Ms. Lucas, signed the letter on Ms. Lucas’s behalf. Id.; Pl.’s SOMF ¶ 27.  

The letter stated that Ms. Radwan’s scholarship had been terminated because of “serious 

misconduct” and that if Ms. Radwan considered the cancellation of the aid to be unfair or 

unjustified, she could request a hearing by contacting Ms. Lucas’s office within fourteen 

business days of receiving the letter. Defs.’ SOMF ¶¶ 81–82; Defs.’ Ex. 17, ECF No. 91-2 at 75 

(“Award Cancellation Letter”). The letter also attached the UConn Financial Aid Hearing 

Procedure, bylaw 15.3.2.3., which listed a slightly different time period to request an appeal. The 

Bylaws stated that a request had to be filed fourteen business days from the date on the letter. 

Defs.’ SOMF ¶ 82; Award Cancellation Letter. 
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Ms. Lucas had not been in the office when Ms. Campbell signed the Award Cancellation 

Letter on her behalf. Defs.’ SOMF ¶ 79. She also had no personal involvement with the decision 

to cancel Ms. Radwan’s scholarship and no knowledge of Ms. Radwan’s behavior on November 

9, 2014. Id. ¶ 79.  

 On the same day, Angie Cretors, UConn Senior Associate Director of Athletics 

Compliance (“Assoc. Director of Athletics Compliance Cretors”), provided Ms. Radwan with a 

letter permitting her to contact other institutions about the possibility of transferring and playing 

soccer with another institution within the AAC. Defs.’ SOMF ¶ 93; Defs.’ Ex. 32, ECF No. 91-2 

at 107 (“E-mail Permission to Contact”).  

 Ms. Radwan also began exchanging text messages with Assistant Coach Rodriguez on 

December 22, 2014, regarding Ms. Radwan’s efforts to transfer from UConn to a new school 

where she could join the soccer program in the spring of 2015, and Assistant Coach Rodriguez’s 

efforts to help her. Defs.’ SOMF ¶ 94; Defs.’ Ex. 32, ECF No. 91-2 at 107 (“Text Messages”). 

These text messages continued through January 13, 2015. Id. 

 On December 23, 2014, Ms. Radwan sent an e-mail to Sport Administrator Eskin 

thanking him for “all [his] effort in getting [C]oach[ Tsantiris]’s decision reconsidered.” Defs.’ 

Ex. 10, ECF No. 91-2 at 44 (“Radwan E-mail to Eskin Dec. 23, 2014”). She said she “[l]ove[d] 

all of [UConn’s] facilities and everything it ha[d] to offer,” that she “could not picture [her]self 

anywhere else,” and that the decision to cancel her scholarship “ha[d] destroyed [her] life.” Id. 

She again expressed her regret for the November 9, 2014 incident, and stated that now she “d[id] 

not know where to go and what to do” and that she now “ha[d] less than a month to figure it 

out.” Id. She stated that “the psychological and emotional agony [wa]s overwhelming[.]” Id. 
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 On the same day, Ms. Radwan began contacting other NCAA Division I soccer coaches, 

seeking to transfer from UConn to play soccer at one of these schools. Defs.’ SOMF ¶ 86.  

On December 28, 2014, Ms. Radwan sent an e-mail to Coach Tsantiris requesting that he 

send a soccer highlight video she had created to coaches at other schools she had contacted. 

Defs.’ Ex. 45, ECF No. 91-2 at 155 (“Radwan E-mail to Tsantiris Dec. 28, 2014”).  

At the end of December 2014, Coach Tsantiris spoke to Coach Riddiough, the Hofstra 

University women’s soccer head coach, about Ms. Radwan. Defs.’ SOMF ¶ 90. Coach 

Riddiough already knew about Ms. Radwan because he had attempted to recruit her while she 

was high school. Id. Coach Tsantiris reiterated that Ms. Radwan was an excellent player and that 

she would be a good addition to his program. Id.; Tsantiris Aff. ¶ 50.  

By January 5, 2015, Ms. Radwan had removed all of her personal belongings from her 

UConn dorm room and the locker room at the UConn field house. Defs.’ SOMF ¶ 91.  

On January 5, 2015, Suzanne Pare, Assistant to the Director of Student Financial Aid 

Services at UConn, sent an e-mail to Ms. Radwan on behalf of Financial Aid Director Lucas. 

Lucas Dep. Ex. 7, ECF No. 91-2 at 292 (“Pare Fin. Aid E-mail Jan. 5, 2015”). Ms. Pare wrote 

“to find out if [Ms. Radwan was] going to request an appeal hearing regarding [her] financial 

aid” and asking that Ms. Radwan forward any request she might have sent to Ms. Lucas the 

previous week, since Ms. Lucas had been away from the office. Id. 

Later that day, Coach Riddiough sent an e-mail to Ms. Radwan and offered her a place on 

the women’s soccer team at Hofstra. Riddiough Dep. Ex. 5, ECF No. 91-2 at 323 (“Hofstra Offer 

E-mail”). He stated, in part: 

It was great meeting with you and your Mom the other day. As I 

stated on your visit we think very highly of you as a player. Your 

coaches at U[C]onn also spoke very highly about you as a person. 

With all that said, we were very excited that you chose to give 
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Hofstra a second chance in the recruiting trails. As mentioned in our 

meeting[, w]e can offer Full Tuition and Fees for Spring 2015. We 

also can offer the same for [the] 2015/2016 academic year. 

 

Id.  

 

Around January 7, 2015, Ms. Radwan accepted Coach Riddiough’s offer for an athletic 

grant-in-aid to transfer to Hofstra and to join the women’s soccer team. Defs.’ SOMF ¶ 92. 

On January 8, 2015, Alyssa Morales, Assistant Director of Athletics/Compliance at 

Hofstra, sent a transfer eligibility questionnaire regarding Ms. Radwan. Id. ¶ 96; Defs.’ Ex. 20, 

ECF No. 91-2 at 85 (“Hofstra Transfer Eligibility Questionnaire”). The questionnaire provided 

information about Ms. Radwan’s academic and athletic eligibility and granted her use of the one-

time transfer exception under NCAA rules for immediate eligibility at her next institution. Defs.’ 

SOMF ¶ 97; Hofstra Transfer Eligibility Questionnaire. 

On January 9, 2015, Ms. Radwan confirmed by text message to Assistant Coach 

Rodriguez that she was transferring to Hofstra. Defs.’ SOMF ¶ 95; Text Messages.  

On January 11, 2015, Ms. Radwan sent an e-mail to UConn residential life explaining her 

transfer from UConn and to avoid being charged for housing. Defs.’ SOMF ¶ 98; Defs.’ Ex. 40, 

ECF No. 91-2 at 137 (“Housing Cancellation E-mails”). Amy Crim, UConn Residential Life 

Interim Director for Housing Services, replied to Ms. Radwan’s e-mail on January 13, 2015, 

advising her that her housing assignment had been cancelled. Defs.’ SOMF ¶ 98; Housing 

Cancellation E-mails. 

On January 13, 2015, Ms. Radwan submitted a request to be released from her NLI letter, 

triggering an automated e-mail from NLI to Mr. and Ms. Cretors. Defs.’ SOMF ¶ 100; Defs.’ Ex. 

19, ECF No. 91-2 at 82 (“NLI Release E-mails”). Asst. Coach Rodriguez confirmed that Ms. 

Radwan had been released from her NLI. NLI Release E-mails. 
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On January 14, 2015, Ms. Radwan sent a letter to Ms. Lucas “formally requesting a 

hearing” on the decision to cancel her grant-in-aid scholarship. Compl. Ex. Q, ECF No. 101 at 90 

(“Radwan Appeal”). The letter stated:  

In response to your December 22, 2014 letter notifying me that my 

grant-in-aid scholarship was cancelled, I am formally requesting a 

hearing. I am sending this by regular U.S. mail today, too, because 

it seems it may be the last day to ‘file’ the appeal[,] and I am not 

sure if that meant attaching the letter to the email was sufficient. 

 

Id. 

On the same day, Ms. Radwan cancelled her enrollment at UConn for the spring of 2015 

by submitting an online request to the UConn Dean of Students about transferring to another 

university. Defs.’ SOMF ¶ 101; Defs.’ Ex. 38, ECF No. 91-2 at 133 (“Online Cancellation 

Screenshot”). The Dean of Students processed Ms. Radwan’s enrollment cancellation request on 

January 16, 2015. Defs.’ SOMF ¶ 102; Armstrong Aff. ¶ 3, Defs.’ Ex. 37, ECF No. 91-2 at 131.  

On January 21, 2015, Ms. Radwan received an athletic grant-in-aid offer from Hofstra. 

Defs.’ SOMF ¶ 103; Compl. Ex. W, ECF No. 1-1 at 122 (“Hofstra Grant-in-Aid Agreement”). 

She received 37% of full aid for spring 2015, 75% of full aid for 2015–2016, and 72% of full aid 

for 2017–2018. Defs.’ SOMF ¶ 104; Hofstra Grant-in-Aid Agreement. 

On January 23, 2015, Ms. Lucas became aware of Ms. Radwan’s request for a hearing to 

appeal her UConn grant-in-aid cancellation. Defs.’ SOMF ¶ 109. Ms. Lucas forwarded an e-mail 

containing Ms. Radwan’s appeal request to other financial aid staff, asking: “Did you share a 

copy of appeal request with me and Suzanne [Pare] during the holiday season? It looks like we 

are now out of compliance with the appeal process. What happened here?” Lucas Dep. Ex. 13, 

Defs.’ Ex. 49, ECF No. 297 (“Lucas Internal Appeal Inquiry”). Financial Aid staff, including 
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Ms. Lucas, consulted with Athletics Compliance staff about whether a hearing would be 

required. Defs.’ SOMF ¶ 109. The Athletics Compliance staff issued the following reply: 

After a calculation of the days between the date of her notification 

letter and the date of her appeal letter, 15 business days had elapsed 

(excluding Christmas day and New Year’s Day—both official 

University closings.) Our office therefore believes Noriana should 

be notified that her request for an appeal is denied because the 

opportunity to request a hearing lapsed prior to her sending the 

appeal letter. 

 

Lucas Ex. 16, Defs.’ Ex. 49, ECF No. 91-2 at 298 (“E-mails re: Appeal Request”). Ms. Lucas 

and the Financial Aid Office then denied Ms. Radwan’s hearing request without involvement 

from Coach Tsantiris or Manuel, the Athletic Director. Defs.’ SOMF ¶ 111; Pl.’s Opp’n SOMF ¶ 

111 (admitting). 

Mr. Manual, however, claims to be the ultimate decision-maker at UConn with respect to 

terminating the grant-in-aid of a student-athlete, and he believed that Ms. Radwan’s right to a 

hearing was an appeal of his decision to terminate a student-athlete’s grant-in-aid. Pl.’s SOMF ¶ 

17; Defs.’ Opp’n SOMF ¶ 17 (admitting).  

The weekend of January 24–25, 2015, Ms. Radwan moved into Hofstra dorms. Defs.’ 

SOMF ¶ 105. She began classes that week. Id. 

On January 29, 2015, Ms. Lucas notified Ms. Radwan that her appeal “request ha[d] been 

denied because the request for a hearing was not submitted within 14 business days of the 

December 22, 2014 notification letter.” Defs.’ SOMF ¶ 110; Lucas Dep. Ex. 11, Defs.’ Ex. 49, 

ECF No. 91-2 at 296 (“Appeal Denial Letter”). 

On February 6, 2015, Ms. Radwan responded to Ms. Pare’s January 5, 2015 e-mail, 

stating: “I definitely want to appeal.” Defs.’ SOMF ¶ 112; Lucas Dep. Ex. 9, Defs.’ Ex. 49, ECF 

No. 91-2 at 293–94 (“Radwan Appeal E-mails”). She had requested a hearing on January 14, 
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2015, and “ha[d] been waiting to hear from Ms. Lucas for a while with the date [for the 

hearing].” Radwan Appeal E-mails.  

On February 12, 2015, Ms. Pare sent Ms. Radwan a copy of the letter that Ms. Lucas sent 

on January 29, 2015, the one denying Ms. Radwan’s request for an appeal. Id. Ms. Radwan 

responded the next day and wanted “to know how you calculated the ‘business days’ from 

December 22nd and whether this is the absolute end of my chance of an appeal hearing.” Id. Ms. 

Pare forwarded this e-mail to Ms. Lucas. Id. 

The UConn Office of Community Standards did not play a role in terminating Ms. 

Radwan’s grant-in-aid. Pl.’s SOMF ¶¶ 35–36; Defs.’ Opp’n SOMF ¶¶ 35–36. Ms. Cocks, the 

Director of the UConn Office of Community Standards, does not recall ever having a 

disciplinary matter referred to the Office of Community Standards based on someone making an 

obscene gesture. Pl.’s SOMF ¶ 42.  

Incidents Involving Other UConn Student-Athletes 

Around November 22, 2014, four UConn men’s basketball players missed curfew during 

a tournament in Puerto Rico. Defs.’ SOMF ¶ 145. They were sent home early and missed the rest 

of the tournament. Pl.’s SOMF ¶ 47. Two of these students had full athletic scholarships. Defs.’ 

SOMF ¶ 146. The UConn Office of Community Standards did not receive a report of this 

incident, and the UConn men’s head basketball coach did not recommend that their scholarships 

be cancelled or reduced. Id. ¶¶ 147–49. 

Months later, on April 15, 2015, a member of the UConn men’s soccer team who did not 

have an athletic scholarship was arrested for theft. Defs.’ SOMF ¶¶ 137–38. The UConn Office 

of Community Standards received a report of the incident and held an administrative conference 
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with the student. Id. ¶¶ 139, 141. The Office of Community Standards issued a University 

Warning and required him to participate in a “Living Your Values Workshop.” Id. ¶ 141.  

The head coach of the men’s soccer team stated about the incident: “I felt that [the 

student] was a good kid and that the incident was not at all typical for him, so I decided that there 

was no further consequence or punishment that I should recommend that the athletic department 

issue to [the student] for his behavior.” Reid Aff. ¶ 6, Defs.’ Ex. 36, ECF No. 91-2 at 129. 

Nearly a year later, on October 2, 2015, a senior UConn football player on a full athletics 

scholarship kicked a ball into the crowd. Defs.’ SOMF ¶¶ 130–33. A game official assessed a 

fifteen-yard penalty against UConn for the player’s “unsportsmanlike conduct during the game.” 

Id. ¶ 133. The UConn Office of Community Standards did not receive a report of the incident, 

the AAC did not reprimand the student, and the football coach did not recommend that his grant-

in-aid be cancelled. Id. ¶¶ 134–35.  

On March 21, 2016, David Benedict replaced Mr. Manuel as the UConn Athletic 

Director. Id. ¶ 150.  

Around September 17, 2016, a member of the UConn football team on a full athletic 

scholarship became involved in a physical altercation at an off-campus party. Id. ¶¶ 159–60. The 

UConn Office of Community Standards received a report of his behavior, investigated the 

allegations, held an administrative hearing, and determined that the student had violated various 

provisions of The Student Code. The UConn Office of Community Standards imposed a sanction 

of University probation and required completion of an educational project. Id. ¶ 163. Neither the 

UConn men’s football coach nor the Sport Administrator for football recommended that his 

scholarship should be cancelled. Id. ¶ 164. 
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Nearly two years after Ms. Radwan’s incident, on October 19, 2016, another member of 

the UConn football team on a full athletic scholarship was arrested. Id. ¶¶ 154–55. The UConn 

Office of Community Standards reviewed the matter and, after an administrative conference, 

determined that he had violated several provisions of the Student Code. The UConn Office of 

Community Standards imposed a sanction of University probation and required participation in 

an educational program Id. Neither the men’s football head coach nor the Sport Administrator 

for football recommended that the student’s scholarship be cancelled. Id. ¶ 158.  

B. Procedural Background 

 On December 19, 2016, Ms. Radwan filed her Complaint. She alleged that UConn had 

violated Title IX of the Education Amendments Act of 1972, 20 U.S.C. § 1681. Compl. ¶¶ 57–90 

(Count I). She also alleged that, under 42 U.S.C. § 1983, Defendants Manuel, Tsantiris, and 

Lucas had violated her First Amendment rights and rights under the Equal Protection Clause and 

the Due Process Clause of the Fourteenth Amendment. Id. ¶¶ 91–125 (Counts II–IV). Finally, 

she alleged two state law claims—breach of contract and negligent infliction of emotional 

distress—against all Defendants. Id. ¶¶ 126–46 (Counts V–VI).  

 In support of her Complaint, Ms. Radwan submitted thirty-three exhibits. Compl. Exs., 

ECF No. 1-1 (Dec. 19, 2016) (Exs. A–GG).  

 On June 5, 2017, Defendants moved to partially dismiss the Complaint. Mot. to Dismiss, 

ECF No. 13 (June 5, 2017). 

 On December 14, 2017, the Court granted in part and denied in part Defendants’ motion 

to dismiss. Order, ECF No. 29 (Dec. 14, 2017). The Court dismissed all claims against 

Defendants Manuel, Tsantiris, and Lucas in their official capacities and dismissed Counts V and 

VI with respect to Defendant UConn. Id. The Court permitted the Title IX claim to proceed 
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against Defendant UConn, and permitted all other claims to proceed only against Defendants 

Manuel, Tsantiris, and Lucas in their individual capacities. Id. 

The parties engaged in discovery and motion practice for nearly two years after the 

Court’s ruling on Defendants’ motion to dismissed, including numerous motions for extensions 

of time as to various deadlines. See Docket Entries, ECF Nos. 30–87.  

On November 1, 2019, having been granted permission by the Court to file such 

documents under seal, Defendants filed a motion for summary judgment, Defs.’ Mot., with two 

sets of supporting memoranda of law and Local Rule 56(a)1 Statements of Undisputed Facts: one 

publicly accessible redacted version, Mem. in Supp. of Summ. J., ECF No. 90-1 (Nov. 1, 2019) 

(“Defs.’ Redacted Mem.”); Local Rule 56(a)(1) Statement of Undisputed Facts, ECF No. 90-2 

(Nov. 1, 2019) (“Defs.’ Redacted SOMF”); and one unredacted version under seal, Mem. in 

Supp. of Summ. J., ECF No. 91 (Nov. 1, 2019) (“Defs.’ Mem.”); Defs.’ SOMF. Defendants also 

submitted fifty-two exhibits. Defs.’ Exs., ECF No. 90-3 (Nov. 1, 2019) (“Defs.’ Redacted Exs.”); 

Defs.’ Exs., ECF No. 91-2 (Nov. 1, 2019) (“Defs.’ Exs.”).  

On December 23, 2019, Plaintiff filed a memorandum of opposition to Defendants’ 

motion for summary judgment, along with a statement of material facts in opposition to 

Defendants’ statement of material facts. Mem. in Opp’n, ECF No. 101 (Dec. 23, 2019) (“Pl.’s 

Opp’n”); Local Rule 56(a)2 Statement of Facts, ECF No. 101-1 (Dec. 23, 2019) (“Pl.’s Opp’n 

SOMF”). She also submitted eight exhibits, including a flash drive containing ESPN footage of 

the November 9, 2014 incident discussed herein. Pl.’s Index to Exs., ECF No. 101-2 (listing 

“Exhibit H: Flash Drive of ESPNU Video Recording of Middle Finger Gesture”); Pl.’s Exs. A–

G, ECF Nos. 101-3–101-8.  
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On the same day, Plaintiff filed a cross-motion for summary judgment. Pl.’s Mot. In 

support of her motion, she filed a memorandum of law, a statement of material facts, and the 

same eight exhibits she submitted with her opposition to Defendants’ summary judgment 

motion. Mem. in Supp. of Summ. J., ECF No. 102-1 (Dec. 23, 2019) (“Pl.’s Mem.”); Pl.’s 

SOMF; Pl.’s Exs. A–G, ECF Nos. 102-3–101-8.  

On February 7, 2020, Defendants filed a memorandum in opposition to Plaintiff’s motion 

for summary judgment. Mem. in Opp’n, ECF No. 106 (Feb. 7, 2020) (“Defs.’ Opp’n”). In 

support, Defendants filed a statement of material facts in opposition and nine additional exhibits. 

Defs.’ Opp’n SOMF; Exs., ECF No. 106-2 (Exs. 53–61).  

The same day, Defendants filed a reply in support of their motion for summary judgment, 

in response to Plaintiff’s opposition. Reply, ECF No. 105 (Feb. 7, 2020) (“Defs.’ Reply”). 

On February 19, 2020, Plaintiff filed a reply in support of her cross motion for summary 

judgment, in response to Defendants’ opposition. Reply, ECF No. 106 (Feb. 7, 2020). She also 

filed a statement correcting a “typographical error of substance in Paragraph 5 of her Rule 56(a)1 

Statement.” Corr. to Local Rule 56(a)1 Statement, ECF No. 107 (Feb. 19, 2020).  

On April 30, 2020, the Court held a telephonic hearing on the cross-motions for summary 

judgment. Minute Entry, ECF No. 111 (Apr. 30, 2020).  

II. STANDARD OF REVIEW 

A motion for summary judgment will be granted if the record shows no genuine issue as 

to any material fact, and the movant is “entitled to judgment as a matter of law.” Fed. R. Civ. P. 

56(a). The moving party bears the initial burden of establishing the absence of a genuine dispute 

of material fact. Celotex Corp. v. Cartrett, 477 U.S. 317, 323 (1986). The non-moving party may 
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defeat the motion by producing sufficient specific facts to establish that there is a genuine issue 

of material fact for trial. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 249 (1986).  

“The inquiry performed is the threshold inquiry of determining whether there is the need 

for a trial—whether, in other words, there are any genuine factual issues that properly can be 

resolved only by a finder of fact because they may reasonably be resolved in favor of either 

party.” Anderson, 477 U.S. at 250. When a motion for summary judgment is supported by 

documentary evidence and sworn affidavits and “demonstrates the absence of a genuine issue of 

material fact,” the nonmoving party must do more than vaguely assert the existence of some 

unspecified disputed material facts or “rely on conclusory allegations or unsubstantiated 

speculation.” Robinson v. Concentra Health Servs., Inc., 781 F.3d 42, 44 (2d Cir. 2015) (citation 

omitted). The party opposing the motion for summary judgment “must come forward with 

specific evidence demonstrating the existence of a genuine dispute of material fact.” Id.; see also 

Atkinson v. Rinaldi, 3:15-cv-913 (DJS), 2016 WL 7234087, at *1 (D. Conn. Dec. 14, 2016) 

(holding nonmoving party must present evidence that would allow reasonable jury to find in his 

favor to defeat motion for summary judgment). 

The court must view any inferences drawn from the facts in the light most favorable to 

the party opposing the summary judgment motion. See Dufort v. City of N.Y., 874 F.3d 338, 343 

(2d Cir. 2017). Conclusory allegations or denials will not be credited. See Brown v. Eli Lilly & 

Co., 654 F.3d 347, 358 (2d Cir. 2011). After drawing all inferences in favor of the non-moving 

party, if the court finds that no reasonable trier of fact could find in the non-movant’s favor and 

the moving party is entitled to judgment as a matter of law, the court will grant the summary 

judgment motion. See Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587–88 

(1986). 
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III. DISCUSSION  

A. The Title IX Claim 

Title IX provides that “[n]o person in the United States shall, on the basis of sex, be 

excluded from participation in, be denied the benefits of, or be subjected to discrimination under 

any education program or activity receiving Federal financial assistance[.]” 20 U.S.C.A. § 

1681(a). This provision is enforceable through an implied private right of action. Doe v. 

Columbia Univ., 831 F.3d 46, 53 (2d Cir. 2016). Title IX “is understood to bar the imposition of 

university discipline where gender is a motivating factor in the decision to discipline.” Id. 

(quoting Yusuf v. Vassar Coll., 35 F.3d 709, 715 (2d Cir. 1994) (internal quotation marks and 

alterations omitted)). 

The Second Circuit has “long interpreted Title IX ‘by looking to the . . . the caselaw 

interpreting Title VII’” of the Civil Rights Act of 1964. Menaker v. Hofstra Univ., 935 F.3d 20, 

31 (2d Cir. 2019) (quoting Yusuf, 35 F.3d at 714). Title IX discrimination claims thus are 

analyzed under the McDonnell Douglas burden-shifting framework that applies to discrimination 

claims under Title VII. Columbia Univ., 831 F.3d at 53–56 (citing McDonnell Douglas Corp. v. 

Green, 411 U.S. 792 (1973)); see also Menaker, 935 F.3d at 30 (“Because it is often difficult to 

obtain direct evidence of discriminatory intent, [courts] employ a ‘burden-shifting framework’ . . 

. to ‘progressively sharpen the inquiry into the elusive factual question of intentional 

discrimination.’” (quoting St. Mary’s Honor Ctr. v. Hicks, 509 U.S. 502, 506 (1993))). 

The burden begins with the plaintiff. A “plaintiff can establish a prima facie case without 

evidence sufficient to show discriminatory motivation” if she can show: “(1) that she is a 

member of a protected class; (2) that she was qualified for employment in the position; (3) that 

she suffered an adverse employment action; and, in addition, has (4) some minimal evidence 
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suggesting an inference that the employer acted with discriminatory motivation[.]” Columbia 

Univ., 831 F.3d at 54 (quoting Littlejohn v. City of New York, 795 F.3d 297, 307 (2d Cir. 2015)).  

If the plaintiff successfully establishes a prima facie case, the burden shifts to the 

defendant “at the summary judgment stage ‘to articulate some legitimate, nondiscriminatory 

reason for the adverse [ ] action.’” Menaker, 935 F.3d at 30 (quoting St. Mary’s Honor Ctr., 509 

U.S. at 506). If the defendant meets its burden to show a legitimate, nondiscriminatory rationale 

for its actions, the burden shifts back to the plaintiff, who “must submit admissible evidence 

from which a finder of fact could ‘infer that the defendant’s employment decision was more 

likely than not based in whole or in part on discrimination.’” Id. (quoting St. Mary’s Honor Ctr., 

509 U.S. at 506). 

“The Second Circuit has recognized two categories of Title IX claims in the context of 

university discipline: (1) claims of an erroneous outcome from a flawed proceeding, and (2) 

claims of selective enforcement.” Yu v. Vassar Coll., 97 F. Supp. 3d 448, 461 (S.D.N.Y. 2015) 

(internal citations omitted). In a selective enforcement case, the plaintiff “asserts that, regardless 

of the student’s guilt or innocence, the severity of the penalty and/or the decision to initiate the 

proceeding was affected by the student’s gender.” Yusuf, 35 F.3d at 715. A plaintiff bringing a 

selective enforcement claim under Title IX “must show that gender bias was a motivating factor 

behind the erroneous outcome or the severity of the penalty.” Yu, 97 F. Supp. 3d at 462 (internal 

citation and quotation marks omitted).  

The parties agree that Ms. Radwan’s claim is one of selective enforcement. Defs.’ Mem. 

at 6; Pl.’s Opp’n Mem. at 8. She claims that UConn discriminated against her in violation of 

Title IX by “subjecting her to more severe penalties than it did, and does, for male-student 

athletes,” Pl.’s Mem. at 2.  
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Defendants do not dispute that Ms. Radwan has met the first three prongs of a prima facie 

case under Title IX. They argue, rather, that Ms. Radwan has failed to establish the fourth prong, 

Defs.’ Mem. at 8, of producing “some minimal evidence suggesting an inference that the 

employer acted with discriminatory motivation[.]” Columbia Univ., 831 F.3d at 54 (quoting 

Littlejohn, 795 F.3d at 307). 

A plaintiff may raise an inference of discriminatory intent by showing that similarly 

situated individuals outside the plaintiff’s protected group are treated more favorably than the 

plaintiff. Graham v. Long Island R.R., 230 F.3d 34, 39 (2d Cir. 2000) (citing Shumway v. United 

Parcel Serv., Inc., 118 F.3d 60, 63 (2d Cir. 1997) (stating that a woman may prove inference of 

discrimination by showing a similarly situated man treated differently)).  

“To be ‘similarly situated,’ the individuals with whom [a plaintiff] attempts to compare 

herself must be similarly situated in all material respects.” Shumway, 118 F.3d at 64.  

“An employee is similarly situated to co-employees if they were (1) ‘subject to the same 

performance evaluation and discipline standards’ and (2) ‘engaged in comparable conduct.’” 

Ruiz v. Cty. of Rockland, 609 F.3d 486, 493–94 (2d Cir. 2010) (quoting Graham, 230 F.3d at 

40)). “[T]he standard for comparing conduct requires a reasonably close resemblance of the facts 

and circumstances of plaintiff’s and comparator’s cases, rather than a showing that both cases are 

identical.” Id. at 494 (quoting Graham, 230 F.3d at 40). Although the question of whether 

comparators are similarly situated is typically a question of fact for the jury, a court may 

“properly grant summary judgment where it is clear that no reasonable jury could find the 

similarly situated prong met.” Harlen Assocs. v. Inc. Vill. of Mineola, 273 F.3d 494, 499 n.2 (2d 

Cir. 2001). 
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In order for Ms. Radwan to establish a prima facie case, therefore, she must show that 

UConn’s disciplinary actions “against [her] were motivated by h[er] gender and that a similarly 

situated []man would not have been subjected to the same disciplinary proceedings.” Yu, 97 F. 

Supp. 3d at 480 (internal citation, alterations, and quotation marks omitted)).  

Ms. Radwan contends that eight male athletes were similarly situated individuals who 

engaged in comparably serious or more serious conduct yet were disciplined less severely than 

she was. Pl.’s Opp’n Mem. at 11. Ms. Radwan argues that “male members of UConn’s high-

profile men’s basketball and football teams [ ] have engaged in more serious misconduct, be it 

unsportsmanlike conduct during a game, violations of team rules on or off the playing field, and 

even criminal acts,” Pl.’s Mem. at 2, “but did not have their athletic grant-in-aid cancelled and 

were not suspended or dismissed from their teams,” Pl.’s Opp’n Mem. at 11.1  

Defendants argue that “no reasonable jury could find that” any of the male student-

athletes to whom Ms. Radwan compares herself were similarly situated to Ms. Radwan because 

“no male students-athletes [ ] made an obscene gesture on national television at the conclusion of 

competition from 2013 to 2016,” none of the male student-athletes were reprimanded by the 

AAC for their behavior, Defs.’ Mem. at 9, and “none of the male student-athletes’ coaches 

recommended to the assigned Sport Administrator and then the Athletic Director that their grant-

in-aid should [be] cancelled because of their behavior,” Defs.’ Reply at 4.  

1 Ms. Radwan also refers to a spreadsheet from the UConn Office of Community Standards detailing student-

athletes’ discipline action taken by that office. Compl. Ex. Y, ECF No. 1-1 at 128–37 (June 27, 2016) (“E-mail with 

Discipline Spreadsheet”). The spreadsheet in the record, however, does not indicate the gender of the students 

disciplined. Ms. Radwan’s counsel conceded during the hearing on April 30, 2020, however, that the spreadsheet 

contains both men and women. Additionally, counsel for UConn represented at the hearing that the spreadsheet only 

reflects disciplinary actions taken against student-athletes involving the UConn Office of Community Standards, but 

does not reflect disciplinary actions taken solely within UConn’s Athletics Department, such as Ms. Radwan’s, an 

assertion not disputed by Plaintiff’s counsel. For all of these reasons, to the extent the information provided in the 

spreadsheet is even relevant, it is not probative of Ms. Radwan’s gender discrimination claim.  
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The Court agrees.  

Under Title VII, which Title IX law follows as a model, see Doe, 831 F.3d at 55–56 

(“Title VII cases provide the proper framework for analyzing Title IX discrimination claims.”), 

“‘whether or not co-employees report to the same supervisor is an important factor in 

determining whether two employees are subject to the same workplace standards for purposes of 

finding them similarly situated[,]’” Brown v. Waterbury Bd. of Educ., 247 F. Supp. 3d 196, 209 

(D. Conn. 2017) (quoting Diggs v. Niagara Mohawk Power Corp., No. 114-CV-244GLSCFH, 

2016 WL 1465402, at *4 (N.D.N.Y. Apr. 14, 2016)).  

Where the proposed comparator employees “report[] to wholly different supervisors” 

from the plaintiff, it “greatly weakens the strength of the inference that could be drawn from any 

[] disparate treatment.” Gambrell v. Nat’l R.R. Passenger Corp., No. 01 CIV. 6433 (NRB), 2003 

WL 282182, at *7 (S.D.N.Y. Feb. 3, 2003); see also Smith v. Xerox Corp., 196 F.3d 358, 370–71 

(2d Cir. 1999) (“Because intent is the critical issue [in disparate treatment cases], only a 

comparison between persons evaluated by the same decision-maker is probative of 

discrimination.”), overruled on alternate grounds by Meachem v. Knolls Atomic Power Lab, 461 

F.3d 134 (2d. Cir. 2006); Russell v. N.Y. Univ., 1:15-cv-2185-GHW, 2017 WL 3049534 *32 

(S.D.N.Y. July 17, 2017) (“To be considered similarly situated, an individual must have been 

treated more favorably by the same decisionmaker that dealt with the plaintiff.”). 

Courts in the Second Circuit therefore have held that where employees are disciplined by 

different supervisors, they are not similarly situated. See Brown, 247 F. Supp. at 209 (finding that 

proposed comparators were not similarly situated because they had different supervisors, even 

though they were “[p]resumably . . . subject to the same general workplace standards”); 

McDowell v. T Mobile USA, Inc., No. CV-04-2909, 2007 WL 2816194, at *9 (E.D.N.Y. Sept. 
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26, 2007) (concluding that employees who reported to a different supervisor than plaintiff were 

not similarly situated, despite being subject to the same workplace rules), aff’d, 307 F. App’x 

531 (2d Cir. 2009); Conway v. Microsoft Corp., 414 F. Supp. 2d 450, 465 (S.D.N.Y. 2006) 

(finding plaintiff not similarly situated where “[a] different decisionmaker was responsible for 

investigating and determining how to discipline” comparator); Baity v. Kralik, 51 F. Supp. 3d 

414, 447 (S.D.N.Y. 2014) (plaintiff failed to create an inference of discrimination where 

different decisionmakers were involved in comparative employment decisions). 

 Indeed, although the Second Circuit has not ruled in a case involving student-athletes, 

the Sixth Circuit has recognized in the context of an Equal Protection claim that, “[t]o be 

similarly situated, a player ‘must have dealt with the same [coach], have been subject to the same 

standards, and have engaged in the same conduct without such differentiating or mitigating 

circumstances that would distinguish their conduct or their employer’s treatment of them for it.’” 

Heike v. Guevara, 519 F. App’x 911, 920 (6th Cir. 2013).  

It is undisputed that the process for terminating a student-athlete’s grant-in-aid at UConn 

begins with the head coach for that student’s team making such a recommendation to the Sport 

Administrator for that sport. Defs.’ SOMF ¶ 53; Pl.’s Opp’n SOMF ¶ 53. If the Sport 

Administrator agrees, then he or she may make a recommendation to the Athletic Director. Id. If 

the Athletic Director is also in agreement, he or she may then make a recommendation to the 

Financial Aid Office that the student-athlete’s scholarship be terminated. Defs.’ SOMF ¶ 78; 

Pl.’s Opp’n SOMF ¶ 78. But if the coach never makes a recommendation to the Sport 

Administrator that the student’s scholarship be terminated, the process is never started and 

neither the Sport Administrator nor the Athletic Director ever becomes involved in a decision 

regarding the student’s scholarship.  
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None of the coaches for the male student-athletes’ teams discussed here recommended to 

their respective Sport Administrators that the students’ scholarships be cancelled, and thus the 

decision regarding their scholarships never reached a decision-maker—the athletic director, Mr. 

Manuel—who had to approve the cancellation of Ms. Radwan’s scholarship. (Significantly, 

because Ms. Radwan failed to appeal timely her coach’s recommendation of the termination of 

her scholarship, Mr. Manuel’s adoption of the coach’s recommendation does not provide record 

evidence probative of his alleged discriminatory intent.). As a result, these students cannot serve 

as comparators for purposes of raising an inference of discriminatory intent based on gender bias 

against Ms. Radwan. Cf. Smith, 196 F.3d at 370–71 (“Because intent is the critical issue [in 

disparate treatment cases], only a comparison between persons evaluated by the same decision-

maker is probative of discrimination.”).    

In any event, except for the curfew incident with the male basketball players, none of 

these allegedly comparable incidents are sufficiently probative of the intent of the decision 

regarding Ms. Radwan because they happened months or even years after the incident with Ms. 

Radwan, and some of them occurred after Athletic Director Manuel left his position. See Annis v. 

Cty. of Westchester, 136 F.3d 239, 247 (2d Cir. 1998) (holding that evidence regarding events 

that took place years before the discriminatory acts at issue should have been excluded as it was 

prejudicial but “only minimally probative”); LaSalle Bank Nat. Ass’n v. Nomura Asset Capital 

Corp., 424 F.3d 195, 208 (2d Cir. 2005) (“[I]t is not clear to us that the extrinsic evidence on 

which the court relied—including letters exchanged between the parties in Spring 2000—was in 

any event relevant to the determination of the parties’ intent at the time they entered into the 

[contract], nearly three years earlier.” (internal citation and quotation marks omitted)) ; see also 

Nat’l R.R. Passenger Corp. v. Morgan, 536 U.S. 101, 114 (2002) (“While Morgan alleged that 
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he suffered from numerous discriminatory and retaliatory acts from the date that he was hired 

through . . . the date that he was fired, only incidents that took place within the timely filing 

period are actionable.”). And, as noted above with respect to the curfew incident, the basketball 

coach, unlike Ms. Radwan’s coach, did not recommend the cancellation of their scholarships. 

The process involving the Athletic Director therefore never began. 

As a result, Ms. Radwan has not established a genuine issue of material fact that any of 

her proposed comparators were similarly situated individuals for purposes of inferring 

discriminatory intent. Cf. Curto v. Smith, 248 F. Supp. 2d 132, 147 (N.D.N.Y. 2003) (“Plaintiff’s 

allegations compare apples and oranges—the fact that a male student charged with misconduct 

was treated differently from a female student expelled for deficient academic performance is not 

probative of discriminatory animus.”), aff’d in part, appeal dismissed in part sub nom. Doe v. 

Anonymous Unnamed Sch. Emps. & Officials of Cornell Univ. Coll. of Veterinary Med., 87 F. 

App’x 788 (2d Cir. 2004), and aff’d, 93 F. App’x 332 (2d Cir. 2004).  

Thus, Ms. Radwan has failed to establish a prima facie case.  

Even if the record evidence could be considered sufficient to establish a prima facie case 

of discrimination for Ms. Radwan, Defendants argue that UConn has met its burden under the 

McDonnell Douglas framework to put forward a legitimate, nondiscriminatory reason for Ms. 

Radwan’s treatment, and that Ms. Radwan has failed to meet the burden shifted back upon her 

under McDonnell Douglas to show that Defendants’ non-discriminatory rationale was pretext. 

Defs.’ Mem. at 17–19.  

Ms. Radwan asserts that “UConn has not presented evidence of a non-discriminatory 

justification for the adverse action it took against [Ms. Radwan].” Pl.’s Opp’n Mem. at 14.  

The Court disagrees. 

Case 3:16-cv-02091-VAB   Document 112   Filed 06/06/20   Page 34 of 59

SA34

Case 20-2194, Document 64, 11/17/2020, 2976735, Page109 of 136



Defendants claim to have removed Ms. Radwan from the soccer team and cancelled her 

scholarship because her gesture constituted misconduct. Sufficient evidence exists in the record 

to support this contention.  

It is undisputed that Coach Tsantiris recommended to Sport Administrator Eskin and Mr. 

Manuel, who agreed, that Ms. Radwan’s scholarship be cancelled because of her behavior on 

November 9, 2014 constituted serious misconduct in violation of a women’s soccer team rule 

and the UConn Student-Athlete Code. Defs.’ Mem. at 17.  

Coach Tsantiris states that that “[n]o other player in [his] then 34 years as UConn head 

coach [for women’s soccer] had behaved this way” and that Ms. Radwan’s gesture “was a blow 

to the team, the program and UConn.” Tsantiris Aff. ¶ 25. UConn issued an apology on Coach 

Tsantiris’s behalf for Ms. Radwan’s gesture immediately after it occurred, directing the apology 

to the AAC, the opposing team and school, and to television viewers who had seen the Ms. 

Radwan’s gesture. UConn Women’s Soccer Apology.  

The release stated that that the “gesture showed poor judgment and sportsmanship and 

does not represent what we want our program and University to stand for.” Id. It also stated that 

Ms. Radwan had been indefinitely suspended from all team activities, including participation in 

UConn’s upcoming NCAA tournament games.” Id. The AAC Commissioner’s Report issued 

two days later stated that, “[a]lthough [Ms. Radwan] indicated to the coach that she ‘was caught 

in the heat of the moment,’” her gesture to the ESPNU camera was “a clear violation of the 

Conference Code of Conduct.” AAC Comm’r Report. 

Defendants thus have met their burden to articulate a legitimate, non-discriminatory 

rationale for termination of Ms. Radwan’s scholarship and her termination from the soccer team.   
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With the Defendants having met their burden, the burden shifts back to Ms. Radwan, who 

“must submit admissible evidence from which a finder of fact could ‘infer that the defendant’s 

employment decision was more likely than not based in whole or in part on discrimination.’” 

Menaker, 935 F.3d at 30 (quoting St. Mary’s Honor Ctr., 509 U.S. at 506); Mandell v. Cty. of 

Suffolk, 316 F.3d 368, 380–81 (2d Cir. 2003) (“Once the employer produces evidence of 

legitimate reasons for its actions, the burden shifts back to the plaintiff to prove, by a 

preponderance of the evidence, that the real reason for the adverse employment decision was 

discrimination.”). “[A] motion for summary judgment may be defeated where ‘a plaintiff’s prima 

facie case, combined with sufficient evidence to find that the employer’s asserted justification is 

false, may permit the trier of fact to conclude that the employer unlawfully discriminated.’” 

Bracey v. Waterbury Bd. of Educ., No. 3:17-cv-1100 (SRU), 2020 WL 1062939, at *5 (D. Conn. 

Mar. 5, 2020) (citing Reeves v. Sanderson Plumbing Prod., Inc., 530 U.S. 133, 148 (2000)). 

But in the absence of comparators similarly situated to her or any other evidence that her 

gender affected the decision of her coach or UConn, no reasonable jury could find that UConn 

had discriminated against her under Title IX. See Graham, 230 F.3d at 39 (stating on summary 

judgment: “When considering whether a plaintiff has raised an inference of discrimination by 

showing that she was subjected to disparate treatment, . . . [she] must show she was ‘similarly 

situated in all material respects’ to the individuals with whom she seeks to compare herself.”).   

Accordingly, Defendants’ motion for summary judgment as to Ms. Radwan’s Title IX 

claim against UConn will be granted.  

B. The Equal Protection Clause Claims  

Ms. Radwan brings claims under 42 U.S.C. § 1983 that Athletic Director Manuel, Coach 

Tsantiris, and Director of Financial Aid Lucas discriminated against her based on her sex in 
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violation of her rights under the Equal Protection Clause of the Fourteenth Amendment. Both 

Ms. Radwan and Defendants have moved for summary judgment on these claims.  

“Individuals have a clear right, protected by the Fourteenth Amendment, to be free from 

discrimination on the basis of sex” by public institutions. Back v. Hastings On Hudson Union 

Free Sch. Dist., 365 F.3d 107, 117 (2d Cir. 2004). To establish a claim under Section 1983, a 

plaintiff must show that “(1) the defendant acted under color of state law; and (2) as a result of 

the defendant’s actions, the plaintiff suffered a denial of her federal statutory rights, or her 

constitutional rights or privileges.” Annis, 136 F.3d at 245 (citing Eagleston v. Guido, 41 F.3d 

865, 872 (2d Cir. 1994)).  

For a student to succeed on a claim of selective enforcement under the Equal Protection 

clause, she must show both “(1) that [she was] treated differently from other similarly situated 

individuals, and (2) that such differential treatment was based on impermissible considerations 

such as race, religion, intent to inhibit or punish the exercise of constitutional rights, or malicious 

or bad faith intent to injure a person.” Doninger v. Niehoff, 642 F.3d 334, 357 (2d Cir. 2011) 

(quoting Harlen Assocs. v. Inc. Vill. of Mineola, 273 F.3d 494, 499 (2d Cir. 2001)); Spring v. 

Allegany-Limestone Cent. Sch. Dist., 655 F. App’x 25, 28 (2d Cir. 2016) (a plaintiff must show 

that she “was treated differently than others similarly situated as a result of intentional or 

purposeful discrimination.” (quoting Phillips v. Girdich, 408 F.3d 124, 129 (2d Cir. 2005) 

(internal quotation marks omitted))). 

Additionally, a plaintiff must show that the defendant was personally involved in the 

adverse action taken against her. Raspardo v. Carlone, 770 F.3d 97, 115 (2d Cir. 2014) (“If a 

defendant has not personally violated a plaintiff’s constitutional rights, the plaintiff cannot 

succeed on a § 1983 action against the defendant.” (emphasis in the original)).  
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The Second Circuit recently held, in the employment context, that “a plaintiff pursuing a 

claim for employment discrimination under § 1983 . . . must establish that the defendant’s 

discriminatory intent was a ‘but-for’ cause of the adverse employment action.” Naumovski v., 

934 F.3d at 214. This means that “a plaintiff must establish that the employer’s stated reason 

would not, alone, constitute a sufficient basis for pursing an adverse action.” Id. at 215.  

Defendants argue that the Court should apply the causation standard recently imposed by 

the Second Circuit in employment cases brought under Section 1983. Defs.’ Mem. at 5. They 

argue that Coach Tsantiris is not liable under the Equal Protection Clause because he was not 

involved in any decision that related to disciplining the male student-athlete comparators, id. at 

15; that Mr. Manuel is not liable because the male students either were not similarly situated or, 

with respect to the comparators who were disciplined after Mr. Manuel left UConn in 2016, he 

was not involved in the discipline applied to male comparators, id. at 16; and that Financial Aid 

Director Lucas is not liable because she was not personally involved in the decision to discipline 

Ms. Radwan, id. at 19. Defendants argue in the alternative that Individual Defendants are entitled 

to qualified immunity on Ms. Radwan’s Equal Protection Clause claims. Defs.’ Mem. at 28–35.  

Ms. Radwan does not explicitly address Defendants’ contention that but-for causation is 

required for her claim to succeed. Rather, she argues that she is entitled to summary judgment 

because she has established that “Defendants violated her right to equal protection under the law 

by subjecting her, as a female student-athlete, to more stringent disciplinary standards and to 

harsher disciplinary sanctions than male student-athletes at UConn who engage in 

unsportsmanlike conduct or far more serious misconduct.” Pl.’s Mem. at 8. She also argues that 

“Defendants did have the requisite personal involvement” to be liable under Section 1983. Id. 
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The Second Circuit has not ruled on whether but-for causation is required outside the 

employment context—for example, where, as here, student claims that a school’s disciplinary 

action violated her rights under the Equal Protection Clause.  

The Court need not resolve that question, however, because it finds that Defendants are 

entitled to summary judgment for reasons other than causation.  

1. The Equal Protection Clause Claim against Ms. Lucas 

Ms. Radwan argues that Ms. Lucas, the Financial Aid Director, was personally involved 

in “depriving the Plaintiff of the opportunity to appeal the cancel[l]ation of her full scholarship” 

because she “made the determination to deny [P]laintiff’s hearing request.” Pl.’s Mem. at 10.  

Defendants argue that Ms. Lucas did not violate Ms. Radwan’s equal protection rights 

because she “had no knowledge about [Ms. Radwan]’s behavior, or that Coach Tsantiris 

recommended and that AD Manuel made the final decision that Ms. Radwan’s athletic grant-in-

aid should be cancelled at the time the Financial Aid letter was emailed to [Ms. Radwan].” Defs.’ 

Mem. at 31. They argue further that Ms. Radwan’s reliance on Ms. Lucas’s involvement in 

denying Ms. Radwan’s appeal “is wholly insufficient to demonstrate that Ms. Lucas personally 

acted with sexual discriminatory intent against the [P]laintiff.” Defs.’ Reply at 6.  

The Court agrees.  

“[I]n disparate treatment cases brought pursuant to § 1983, ‘liability for an Equal 

Protection Clause violation . . . requires personal involvement by a defendant, who must act with 

discriminatory purpose.” Raspardo, 770 F.3d at 125 (quoting Reynolds v. Barrett, 685 F.3d 193, 

204 (2d Cir. 2012)).  

There is nothing in this record suggesting that Ms. Lucas had any personal involvement 

in the decision to cancel Ms. Radwan’s scholarship or even knew the reason why her scholarship 
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was terminated. Indeed, the record evidence shows that the Financial Aid Office merely executed 

decisions made by the Athletic Director regarding decisions to withdraw cancel student-athletes’ 

scholarships, and that it did so in Ms. Radwan’s case as usual. See Fiorvanti Aff. ¶¶ 16–17. Ms. 

Lucas did not sign the original letter cancelling Ms. Radwan’s scholarship, but rather an 

authorized representative signed it on her behalf. See id.; Award Cancellation Letter. The 

evidence shows that Ms. Lucas was not even aware that Ms. Radwan’s scholarship had been 

cancelled until January 23, 2015, when she sent an e-mail to her staff asking about it. Lucas 

Internal Appeal Inquiry.  

As a result, Defendants will be granted summary judgment on Ms. Radwan’s Equal 

Protection Clause claim against Ms. Lucas. See Victory v. Pataki, 814 F.3d 47, 67 (2d Cir. 2016) 

(granting summary judgment to defendants on a procedural due process claim where there was 

“insufficient evidence that any Defendant who directly participated in the parole rescission 

process knew of the facts making the process illegal”), as amended (Feb. 24, 2016). The Court 

therefore need not reach the issue of qualified immunity for Ms. Lucas on this claim.  

2. The Equal Protection Clause Claim against Coach Tsantiris 

Ms. Radwan argues that Coach Tsantiris was personally involved in violating her equal 

protection rights because he made the decision to recommend that her scholarship be terminated. 

Pl.’s Mem. at 10. 

Defendants argue that Coach Tsantiris did not violate Ms. Radwan’s equal protection 

rights because he was not involved in any decision that related to disciplining the male student-

athlete comparators, nor did he have any authority over those comparators. Defs.’ Mem. at 15. 

Defendants cite to the Sixth Circuit decision in Heike to support their argument, arguing that, 

“[t]o be similarly situated, a player ‘must have dealt with the same [coach], have been subject to 
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the same standards, and have engaged in the same conduct without such differentiating or 

mitigating circumstances that would distinguish their conduct or their employer’s treatment of 

them for it.’” Id. at 16 (quoting Heike, 519 F. App’x at 920)).  

The Court agrees.  

A plaintiff bringing an Equal Protection Clause claim must show that she “was treated 

differently than others similarly situated as a result of intentional or purposeful discrimination.” 

(quoting Phillips v. Girdich, 408 F.3d 124, 129 (2d Cir. 2005) (internal quotation marks 

omitted)). In combination with the Section 1983 requirement that the defendant be personally 

involved in the alleged constitutional violation, a defendant in a selective enforcement case must 

have been involved in the discipline leveled against both the plaintiff and her comparators.  

The evidence in this record establishes, and Plaintiff concedes, that Coach Tsantiris had 

no authority over any of the male student-athletes and was not involved, nor could he have been 

involved, in the decisions to discipline any of them for their conduct. See, e.g., Tsantiris Aff. ¶¶ 

5–6.  

As a result, Defendants will be granted summary judgment on Ms. Radwan’s Equal 

Protection Clause claim against Coach Tsantiris. The Court therefore needs not reach the issue of 

qualified immunity for Coach Tsantiris on this claim. 

3. The Equal Protection Claim against Athletic Director Manuel 

Ms. Radwan argues that Athletic Director Manuel violated her equal protection rights 

because he “wrongfully took it upon himself to be the final decision-maker who terminated the 

Plaintiff’s athletic grant-in-aid,” rather than referring her conduct to the UConn Office of 

Community Standards. Pl.’s Mem. at 9–10.  
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Defendants argue in response that Ms. Radwan’s argument as to Athletic Director 

Manuel is “confusing,” because she “does not even allege that the process/procedure used for 

cancelling” Ms. Radwan’s scholarship “was different from the process/procedure used to cancel” 

male student-athletes’ scholarships. Defs.’ Opp’n Mem. at 11. “In fact,” Defendants contend: 

she argues just the opposite[,] . . . emphasiz[ing] that [the] Office of 

Community Standards “was never been [sic] involved with any 

cases in which a student athlete’s grant-in-aid was terminated, and 

was never asked by the Athletic Director for her advice or guidance 

on how to handle a disciplinary matter.” 

 

Id. (quoting Pl.’s Mem. at 9–10). 

Defendants argue further that Athletic Director Manuel did not violate Ms. Radwan’s 

rights under the Equal Protection Clause because the male student-athletes are not similarly 

situated; or, with respect to the players who were disciplined after Athletic Director Manuel left 

UConn in March 2016, Athletic Director Manuel was not involved in the decisions to discipline 

them. Defs.’ Mem. at 16.  

The Court agrees. 

Ms. Radwan admits Defendants’ description of the process for cancelling a student-

athlete’s grant-in-aid for disciplinary reasons: the process begins with the student-athlete’s coach 

making a recommendation to the Sport Administrator, who would make a recommendation to the 

Athletic Director. Defs.’ SOMF ¶ 53; Pl.’s Opp’n SOMF ¶ 53. She also admits that none of the 

coaches for comparator male student-athletes recommended that their scholarships be cancelled. 

Thus, Mr. Manuel never became involved in a decision to terminate their student aid.  

Of course, no male student-athlete disciplined after Athletic Director Manuel left UConn 

could be comparators for purposes of Ms. Radwan’s Equal Protection Clause claim, even if their 

coaches had recommended their scholarships be removed, since Athletic Director Manuel would 
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not have been involved in the decisions to discipline those players. See Analytical Diagnostic 

Labs, Inc. v. Kusel, 626 F.3d 135, 143 (2d Cir. 2010) (affirming grant of summary judgment on 

equal protection claim in part based on lack of evidence “that the same decisionmakers were 

aware of [any alleged] similarity [between plaintiff and proposed comparators] and treated 

[plaintiff] differently”). Moreover, the lack of involvement of UConn’s Office of Community 

Standards is immaterial to Plaintiff’s claim, since that office also was not involved in all of the 

comparators’ cases.   

As a result, Defendants will be granted summary judgment on Ms. Radwan’s Equal 

Protection Clause claim against Athletic Director Manuel because he, like Coach Tsantiris, was 

not involved in the decisions regarding the student aid for the male comparators. The Court 

therefore need not reach the issue of qualified immunity for Mr. Manuel on this claim. 

C. The Procedural Due Process Claims 

The Due Process Clause of the Fourteenth Amendment provides: “[N]or shall any state 

deprive any person of life, liberty, or property, without due process of law.” U.S. Const. amend. 

XIV, § 1. “Procedural due process imposes constraints on governmental decisions which deprive 

individuals of ‘liberty’ or ‘property’ interests within the meaning of the Due Process Clause of 

the . . . Fourteenth Amendment.” Mathews v. Eldridge, 424 U.S. 319, 332 (1976). “To award 

damages under 42 U.S.C.§ 1983 for [an] alleged violation of procedural due process, a court 

must find that, as a result of conduct performed under color of state law, the plaintiff was 

deprived of life, liberty, or property without due process of law.” Bedoya v. Coughlin, 91 F.3d 

349, 351 (2d Cir. 1996). 

To determine whether a procedural due process violation has occurred, courts first “ask 

whether there exists a liberty or property interest of which a person has been deprived,” and, if 
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so, “whether the procedures followed by the State were constitutionally sufficient.” Victory, 814 

F.3d at 59 (quoting Swarthout v. Cooke, 562 U.S. 216, 219 (2011)). Again, Section 1983 claims 

require the personal involvement of defendants in order to for them to be liable for deprivation of 

constitutional rights. Victory, 814 F.3d at 67 (“‘Because vicarious liability is inapplicable to . . . § 

1983 suits,’ [a plaintiff] must raise a genuine dispute as to whether ‘each Government-official 

defendant, through the official’s own individual actions, has violated the Constitution.’” (quoting 

Ashcroft v. Iqbal, 556 U.S. 662, 676 (2009)); Raspardo, 770 F.3d at 115 (“If a defendant has not 

personally violated a plaintiff’s constitutional rights, the plaintiff cannot succeed on a § 1983 

action against the defendant.” (emphasis in the original)).  

Ms. Radwan brings claims under 42 U.S.C. § 1983 that Athletic Director Manuel, Coach 

Tsantiris, and Director of Financial Aid Lucas violated her rights under the Due Process Clause 

of the Fourteenth Amendment by terminating her scholarship mid-way through the academic 

year without sufficient process. Both Ms. Radwan and Defendants have moved for summary 

judgment on these claims.  

Ms. Radwan contends that she had a protected property interest in the athletic grant-in-

aid that she was awarded for the 2014–15 academic year. Pl.’s Mem. at 11. She argues that 

Defendants violated her procedural due process rights by terminating the award mid-year. She 

argues that Athletic Director Manuel circumvented or ignored UConn’s regular student 

disciplinary authority—the Director of Community Standards—in deciding to terminate her aid, 

and that Financial Aid Director Lucas denied her due process by failing to grant her a reasonable 

opportunity for a hearing. Compl. ¶¶ 102–116; Pl.’s Mem. at 11–12; Pl.’s Opp’n Mem. at 15–18.  

Defendants argue that Ms. Radwan had no protected property interest in her athletic 

grant-in-aid. Defs.’ Mem. at 20–22. Even if she did have a protected property interest, 
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Defendants argue that Defendants provided all process that was due. Id. at 22–24. Defendants 

argue further that Coach Tsantiris and Athletic Director Manuel would not be liable in any event 

because they were not personally involved in the alleged deprivation of Ms. Radwan’s 

procedural due process. Id. at 24. Finally, Defendants argue that all Individual Defendants are 

entitled to qualified immunity on the procedural due process claims. Id. at 30–32; 35–36.  

The Court agrees. 

Property interests that are protected by the Due Process Clause of the Fourteenth 

Amendment are “created and their dimensions are defined by existing rules or understandings 

that stem from an independent source such as state law—rules or understandings that secure 

certain benefits and that support claims of entitlement to those benefits.” Bd. of Regents v. Roth, 

408 U.S. 564, 577 (1972). “Thus, when determining whether a plaintiff has a claim of 

entitlement, courts focus on the applicable statute, contract or regulation that purports to 

establish it.” Gizzo v. Ben-Habib, 44 F. Supp. 3d 374, 381 (S.D.N.Y. 2014); see also Martz v. 

Inc. Vill. of Valley Stream, 22 F.3d 26, 30 (2d Cir. 1994) (stating same). 

“The Second Circuit has held that, where a complaint alleges the breach of an ordinary 

contract, ‘the right to payment on such a contract does not rise to the level of a constitutionally 

protected property interest.’” Res. Servs., LLC v. City of Bridgeport, 590 F. Supp. 2d 347, 358 

(D. Conn. 2008) (quoting Martz, 22 F.3d at 31); see also Ezekwo v. N.Y.C. Health & Hosps. 

Corp., 940 F.2d 775, 782 (2d Cir. 1991) (“[N]ot every contractual benefit rises to the level of a 

constitutionally protected property interest. It is neither workable nor within the intent of section 

1983 to convert every breach of contract claim against a state actor into a federal claim.” 

(internal citation, quotation marks, and alterations omitted)). 
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A contract can, however, give rise to protected property interest where the contract 

“protects its holder from the ‘state’s revocation of a status, an estate within the public sphere 

characterized by a quality of either extreme dependence in the case of welfare benefits,[2] or 

permanence in the case of tenure,[3] or sometimes both.’” Gizzo, 44 F. Supp. 3d at 381 (quoting S 

& D Maint. Co. v. Goldin, 844 F.2d 962, 966 (2d Cir. 1988)).  

In the Second Circuit, employment contracts have been found to give rise to a cognizable 

property interest. See Malapanis v. Regan, 340 F. Supp. 2d 184, 190 (D. Conn. 2004) (stating 

that “the Second Circuit ha[d] found cognizable property interests in contracts only in the 

employment context, where the contracts include ‘tenure provisions and the like, or where a 

clearly implied promise of continued employment has been made.’” (quoting Walentas v. Lipper, 

862 F.2d 414 (2d Cir. 1988)), aff’d, 147 F. App’x 219 (2d Cir. 2005))).  

Ms. Radwan’s contract for an athletic grant-in-aid did not have the qualities of 

“dependence” or “permanence” required for it to create a constitutionally protected property 

interest. The contract was for a term of only one year, and Ms. Radwan did not depend on it for 

either continued enrollment at UConn or for athletic financial aid at another institution. Indeed, 

Ms. Radwan received an athletic scholarship from Hofstra University within weeks of losing her 

scholarship at UConn. See Grasson v. Bd. of Educ. of Town of Orange, 24 F. Supp. 3d 136, 151–

52 (D. Conn. 2014) (granting summary judgment for defendants, stating: “[Plaintiff] was not 

dependent on the contract, because he contracted with the [other school districts], and the 

contract does not suggest permanence, because it had a five-year term. In short, this contract 

does not create a right protected by due process.”). “Where a breach of contract does not give 

2 See Goldberg v. Kelly, 397 U.S. 254 (1970).  

 
3 See Bd. of Regents of State Colls. v. Roth, 408 U.S. 564 (1972). 
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rise to a deprivation of a protectible property interest, plaintiff’s exclusive remedy ‘lies in state 

court for breach of contract.’” Id. (quoting S & D Maint. Co., 844 F.2d at 968). 

Because Ms. Radwan has failed to establish that her contract for a one-year athletic grant-

in-aid created a constitutionally protect property interest, the Court needs not reach the question 

of whether the process she received was sufficient. In any event, UConn did have a procedure for 

appealing the cancellation of Ms. Radwan’s scholarship; she, however, did not timely appeal the 

decision. See E-mails re: Appeal Request. 

Accordingly, the Court will grant Defendants’ summary judgment motion as to Ms. 

Radwan’s procedural due process claims against all Individual Defendants.4 

D. The First Amendment Claims 

To show that a defendant retaliated against her in violation of a plaintiff’s First 

Amendment rights, a plaintiff must show: “(1) that the speech or conduct at issue was protected, 

(2) that the defendant took adverse action against the plaintiff, and (3) that there was a causal 

connection between the protected speech and the adverse action.” Garcia v. S.U.N.Y. Health 

Scis. Ctr. of Brooklyn, 280 F.3d 98, 106–07 (2d Cir. 2001). 

“It is well established that ‘the First Amendment affords protection to symbolic or 

expressive conduct as well as to actual speech.’” Church of Am. Knights of the Ku Klux Klan v. 

Kerik, 356 F.3d 197, 205 (2d Cir. 2004) (quoting Virginia v. Black, 538 U.S. 343 (2003)) 

(internal alterations omitted). “As the Supreme Court has cautioned, however, ‘[w]e cannot 

accept the view that an apparently limitless variety of conduct can be labeled ‘speech’ whenever 

4 Even if the Court did find a protected property interest in this case, the absence of binding caselaw would warrant 

dismissal of this constitutional claim under the doctrine of qualified immunity. See Radolf v. Univ. of Conn., 364 F. 

Supp. 2d 204, 213 (D. Conn. 2005) (“[I]n the education and employment context, ‘courts have held that post-

deprivation procedures, such as providing for a hearing to contest a challenged employment decision, are sufficient 

to satisfy due process.’” (quoting Harhay v. Town of Ellington Bd. of Educ., 323 F.3d 206, 213 (2d Cir. 2003) 

(internal alterations omitted)).  
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the person engaging in the conduct intends thereby to express an idea.’” Id. (quoting O'Brien, 

391 U.S. at 376). “The party asserting that its conduct is expressive bears the burden of 

demonstrating that the First Amendment applies, and that party must advance more than a mere 

plausible contention that its conduct is expressive.” Kerik, 356 F.3d at 205 (citing Clark v. Cmty. 

for Creative Non–Violence, 468 U.S. 288, 293 n.5 (1984) (internal quotation marks omitted)).  

Ms. Radwan argues that her middle finger gesture was expressive conduct entitled to 

First Amendment protection, and that “[c]anceling the Plaintiff’s athletic grant-in-aid for making 

a gesture with her upraised middle finger, directed at no one in particular, in a moment of 

youthful, celebratory exuberance after a victory in a soccer game, constituted retaliation that 

certainly infringed her right of free speech.” Pl.’s Mem. at 16–17.  

Defendants argue that Ms. Radwan’s gesture was not protected by the First Amendment 

because she concedes that it was “inadvertent” and therefore that she did not intend for it to 

express a particularized message. Defs.’ Mem. at 25. Defendants argue that Ms. Radwan “does 

not even allege that her conduct conveyed a message where the likelihood ‘was great’ [enough] 

that it ‘would be understood by those who viewed it.’” Id. (quoting NYC C.L.A.S.H., Inc. v. City 

of N.Y., 315 F. Supp. 2d 461, 469 (S.D.N.Y. 2004)). In Defendants’ view, “[e]ven if [P]laintiff 

intended to show her middle finger to the ESPNU camera, a reasonable person watching her on 

TV, the internet[,] or in person would not understand to whom she was directing her conduct or 

the message she was conveying.” Id. 

Ms. Radwan argues in response that her gesture’s “[i]nadvertence . . . does not detract 

from the nature of the gesture as protected speech,” and that raising one’s middle finger is 

expressive conduct regardless of whether it was intended it to be so. Pl.’s Opp’n Mem. at 21. 
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While Ms. Radwan does have a viable First Amendment claim, because of qualified 

immunity, the Defendants’ motion for summary judgment on this claim will be granted. 

Defendants appear to concede “that the defendant[s] took adverse action against the 

plaintiff, and [] that there was a causal connection between the protected speech and the adverse 

action,” leaving only the issue of whether “the speech or conduct at issue was protected.” 

Garcia, 280 F.3d at 106–07.  

To determine whether particular conduct is sufficiently expressive to implicate the First 

Amendment, courts must assess whether “‘[a]n intent to convey a particularized message was 

present, and [whether] the likelihood was great that the message would be understood by those 

who viewed it.’” Kerik, 356 F.3d at 205 (quoting Texas v. Johnson, 491 U.S. 397, 404 (1989)). 

“[W]hile expressive conduct need not convey a message that is ‘narrow,’ ‘specific,’ or even 

‘articulable,’ such a message must nonetheless be ‘particularized’ and likely to be understood.” 

Mastrovincenzo v. City of N.Y., 435 F.3d 78, 91 (2d Cir. 2006) (quoting Hurley v. Irish-Am. Gay, 

Lesbian & Bisexual Grp. of Boston, 515 U.S. 557, 569 (1995) (internal quotation marks 

omitted))). 

Raising one’s middle finger, however, has long been recognized as expressive conduct 

protected by the First Amendment. See Bad Frog Brewery, Inc. v. N.Y. State Liquor Auth., 134 

F.3d 87, 91 (2d Cir. 1998) (“[T]he gesture generally known as ‘giving the finger’ . . . is widely 

regarded as an offensive insult . . . .”); id. at 91 n.1 (“Hand gestures signifying an insult have 

been in use throughout the world for many centuries. The gesture of the extended middle finger 

is said to have been used by Diogenes to insult Demosthenes.” (citing Betty J. Bäuml & Franz H. 

Bäuml, Dictionary of Worldwide Gestures 159 (2d ed. 1997))).5 Indeed, the gesture has been 

5 See also Cruise-Gulyas v. Minard, 918 F.3d 494, 496 (6th Cir.), (finding a violation of an individual’s First 
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described as a as “a nonverbal expression of anger, rage, frustration, disdain, protest, defiance, 

comfort, or even excitement at finding a perfect pair of shoes.” Ira P. Robbins, Digitus 

Impudicus: The Middle Finger and the Law, 41 U.C. DAVIS L. REV. 1403, 1407–08 (2008) 

(internal citations omitted)).6  

As a result, to the extent that Defendants question whether Ms. Radwan’s use of the 

middle finger here may not be expressive conduct, even though Ms. Radwan contends otherwise, 

that issue is for a jury, not this Court, to resolve. See Fincher v. Depository Tr. & Clearing 

Corp., 604 F.3d 712, 725 (2d Cir. 2010) (“[T]he assessment of a witness’s credibility is a 

function reserved for the jury.” (citing Scholastic, Inc. v. Harris, 259 F.3d 73, 87 (2d Cir. 2001); 

Brown v. Junction Pool Commons, Inc., 301 F. App’x 24, 26 (2d Cir. 2008) (“This Court cannot 

‘assess the weight of conflicting evidence, pass on credibility of the witnesses, or substitute its 

Amendment rights because he increased her traffic violation sanction in retaliation for her raising her middle finger 

to him), cert. denied, 140 S. Ct. 116 (2019); Davis v. Williams, 598 F.2d 916, 920 n.5 (5th Cir. 1979), on reh’g, 617 

F.2d 1100 (5th Cir. 1980) (stating, in dicta: “That symbols and conduct are designed to communicate is, indeed, 

recognized both by those who favor and those who oppose particular kinds of conduct . . . . The thumbed nose, the 

projected middle finger, the bronx cheer, the grimace and the smile are all conduct [ ] intended to convey a 

message[.]”); B.L. by Levy v. Mahanoy Area Sch. Dist., 289 F. Supp. 3d 607, 615 (M.D. Pa. 2017) (granting a 

preliminary injunction to student removed from a cheerleading squad because she posted a photo online of herself 

holding up her middle finger with the text, “fuck school fuck softball fuck cheer fuck everything”); Hall v. Gallo, 

No. 030476708, 2008 WL 2796950, at *6 (Conn. Super. Ct. June 25, 2008) (“Generally, giving ‘the finger’ is 

considered to be speech.” (quoting Klein v. Smith, 635 F. Supp. 1440 (D. Me. 1986) (holding that a high school 

improperly disciplined a student for giving the middle finger to a teacher off campus))) 

 
6 See also Sandul v. Larion, 119 F.3d 1250, 1255 (6th Cir. 1997) (treating the plaintiff’s middle finger gesture and 

yelling “f__ you!” at a group of protesters as expressive conduct subject to First Amendment analysis); Duran v. 

City of Douglas, 904 F.2d 1372, 1378 (9th Cir. 1990) (“Inarticulate and crude as [plaintiff’s] conduct may have 

been, it represented an expression of disapproval toward a police officer . . . . As such, it fell squarely within the 

protective umbrella of the First Amendment[.]”)Brown v. Wilson, No. 1:12-CV-1122-DAE, 2015 WL 4164841, at 

*5 (W.D. Tex. July 9, 2015) (treating a plaintiff “firmly g[i]v[ing] the middle finger” to defendant sheriff’s office 

deputy as expressive conduct subject to First Amendment analysis); Small v. McCrystal, No. 10-CV-04088-DEO, 

2012 WL 1134013, at *8 (N.D. Iowa Apr. 4, 2012) (treating a middle finger gesture to police officers as protected 

expressive conduct), aff’d, 708 F.3d 997 (8th Cir. 2013); Hackbart v. City of Pittsburgh, No. 2:07CV157, 2009 WL 

10728584, at *3 (W.D. Pa. Mar. 23, 2009) (“[Plaintiff] . . . was expressing his frustration and anger when he 

gestured with his middle finger to both the driver behind him and to [defendant]. Both gestures are protected 

expressions under the First Amendment, unless they fall within a narrowly limited category of unprotected speech 

such as obscene speech or fighting words.”); Nichols v. Chacon, 110 F. Supp. 2d 1099 (W.D. Ark. 2000), aff’d, 19 

F. App’x 471 (8th Cir. 2001) (finding that police officer violated the plaintiff’s First Amendment rights by arresting 

him for making a middle finger gesture at him (internal quotation marks and citations omitted)). 
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judgment for that of the jury.’” (quoting Weldy v. Piedmont Airlines, Inc., 985 F.2d 57, 60 (2d 

Cir. 1993))). 

Defendants, however, claim an entitlement to qualified immunity, even if Ms. Radwan 

had engaged in expressive conduct protected by the First Amendment.   

Qualified immunity protects public officials from liability for civil damages when either 

“(a) the defendant’s action did not violate clearly established law, or (b) it was objectively 

reasonable for the defendant to believe that his action did not violate such law.” Russo v. City of 

Bridgeport, 479 F. 3d 196, 211 (2d Cir. 2007). “[T]he clearly established right must be defined 

with specificity.” City of Escondido, Cal. v. Emmons, 139 S. Ct. 500, 503 (2019). 

Defendants argue that “it is unclear in the Second Circuit (and other Circuits) whether” 

university discipline of a college student is governed by Supreme Court jurisprudence on student 

speech, as most of those cases involved student speech in elementary, middle, and high school 

settings. Defs.’ Mem. at 33–34. In their view, because it was unclear what First Amendment 

analytical framework applied, “it was objectively reasonable” for Coach Tsantiris and Athletic 

Director Manuel to believe “they were permitted to discipline the plaintiff’s behavior.” Id. at 34.  

Defendants argue in the alternative that, if student speech doctrine under Tinker applies to 

college and university student speech, it  

would be objectively reasonable for Mr. Manuel and Coach 

Tsantiris to conclude that Ms. Radwan’s inappropriate gesture was 

obscene/lewd and punishable because it violated a team rule and the 

Student-Athlete rules, it happened while plaintiff was clearly 

representing UConn and its women’s soccer team, and that the 

obscene gesture was disruptive to the degree required under Tinker 

as her conduct happened on television, was circulated extensively 

throughout the media and social media, required coach to issue a 

press release apologizing for the behavior, required the UConn 

Athletic Department to respond to the AAC about the behavior and 

the AAC issued a letter of reprimand to [P]laintiff. 
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Id. at 34–35 (citing Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 506 (1969); 

Bethel Sch. Dist. No. 403 v. Fraser, 478 U.S. 675 (1986)). 7 

The Court agrees that qualified immunity applies to Ms. Radwan’s claim. 

As the Second Circuit recognized nearly three decades ago, citing U.S. Supreme Court 

precedent from two decades earlier, “‘[s]tate colleges and universities are not enclaves immune 

from the sweep of the First Amendment.’” Levin v. Harleston, 996 F.2d 85, 88 (2d Cir. 1992) 

(quoting Healy v. James, 408 U.S. 169, 180 (1972)). Just as importantly, the U.S. Supreme Court 

in Healy applied the principles of Tinker to the college and university setting. See Healy, 408 

U.S. at 180 (“[W]here state-operated educational institutions are involved, this Court has long 

recognized ‘the need for affirming the comprehensive authority of the States and of school 

officials, consistent with fundamental constitutional safeguards, to prescribe and control conduct 

in the schools.’” (quoting Tinker, 393 U.S. at 507)).  

Under Tinker, students “do not ‘shed their constitutional rights to freedom of speech or 

expression at the schoolhouse gate.’” Doninger, 642 F.3d at 344 (quoting Tinker, 393 U.S. at 

506). “Nonetheless, ‘the First Amendment rights of students in the public schools . . . must be 

applied in light of the special characteristics of the school environment.’” Cuff ex rel. B.C. v. 

Valley Cent. Sch. Dist., 677 F.3d 109, 112 (2d Cir. 2012) (quoting Hazelwood Sch. Dist. v. 

Kuhlmeier, 484 U.S. 260, 266 (1988)). As a result, “school administrators may prohibit student 

expression that will ‘materially and substantially disrupt the work and discipline of the school.’” 

Doninger, 642 F.3d at 344 (quoting Tinker, 393 U.S. at 513). The schools’ ability to regulate 

student speech extends to school-sponsored events. Morse v. Frederick, 551 U.S. 393 (2007) 

7 Ms. Radwan does not make any argument about how the First Amendment student speech framework under Tinker 

applies, instead arguing generally that “‘no right is more clearly established in our republic than freedom of 

speech.’” Pl.’s Mem. at 14 (internal citation omitted). 
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(finding that a student banner displayed across the street from the school during a school 

sponsored parade down that street could be regulated). 

Since Tinker, the Supreme Court has developed three standards for determining whether 

schools may discipline student speech: (1) whether it will “materially and substantially disrupt 

the work and discipline of the school,” DeFabio v. E. Hampton Union Free Sch. Dist., 623 F.3d 

71, 78 (2d Cir. 2010) (quoting Tinker, 393 U.S. at 513); (2) whether such “[s]peech [] could be 

perceived as affirmatively promoted by the school, as opposed to merely tolerated, . . . so long as 

the school’s limitation is ‘reasonably related to legitimate pedagogical concerns[,]’” id. at 77 

(quoting Hazelwood Sch. Dist., 484 U.S. at 273); and (3) whether the student speech is vulgar or 

lewd, “undermin[ing] the school’s basic educational mission,” Fraser, 478 U.S. at 685; see also 

Guiles ex rel. Guiles v. Marineau, 461 F.3d 320, 325 (2d Cir. 2006) (distilling Supreme Court 

precedent on student speech into three standards under Tinker, Fraser, and Hazelwood).  

Defendants argue that they could reasonably have believed they were justified in 

disciplining Ms. Radwan under all three of these standards. Defs.’ Mem. at 34–35. 

The Court agrees with respect to the lack of clearly established law under the Fraser 

standard.  

Under Tinker’s material and substantial disruption standard, “[s]chool authorities may 

suppress student speech to prevent material disruption in the schools, when they have more than 

an ‘undifferentiated fear or apprehension of disturbance’ and can show that their action ‘was 

caused by something more than a mere desire to avoid the discomfort and unpleasantness that 

always accompany an unpopular viewpoint.’” Cuff ex rel. B.C., 677 F.3d at 109 (quoting Tinker, 

393 U.S. at 508–09). This “test is an objective one, focusing on the reasonableness of the school 

administration’s response, not on the intent of the student.” Id. at 113.   
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In other words, under clearly established law, to justify canceling Ms. Radwan’s 

scholarship under Tinker’s material and substantial disruption standard, Coach Tsantiris and 

Athletic Director Manuel must show that their decision “was caused by something more than a 

mere desire to avoid [] discomfort and unpleasantness.” Cuff ex rel. B.C., 677 F.3d at 109 

(internal citations and quotation marks omitted); cf. Wood v. Strickland, 420 U.S. 308, 322 

(1975) (recognizing the appropriateness of monetary relief only if the school official “has acted 

with such an impermissible motivation or with such disregard of the student’s clearly established 

rights that his action cannot reasonably be characterized as being in good faith.”).  

But before the recommendation of the cancellation of Ms. Radwan’s scholarship, Athletic 

Director Manuel had already stated that Ms. Radwan’s written and verbal apology, along with a 

reprimand and suspension, effectively concluded the matter. Pl.’s SOMF ¶ 12 (responding to 

UConn President Herbst about the scope of punishment, Mr. Manuel stated that a “Letter of 

reprimand. I would believe that would be all they would do. Anything else would be excessive. 

She’s already been suspended by [Coach Tsantiris].”); id. at ¶ 14 (commenting in an e-mail to 

President Herbst on November 11, 2014 after meeting with Ms. Radwan, “Case closed with the 

reprimand.”). And Ms. Crum, the Senior Associate Director of Athletics at UConn, stated—

before the cancellation of her scholarship, once again—that: “[Ms. Radwan] has learned from 

her experience as she is being proactive in acknowledging her mistake and is trying to correct the 

harm that was done.” Def.’s Ex. 8, ECF No. 91-2 at 39.  

As a result, on this record, a reasonable jury could find that the decision to cancel Ms. 

Radwan’s scholarship was unjustified under Tinker based on clearly established law. See Cuff ex 

rel. B.C., 677 F.3d at 109 (requiring “more than an ‘undifferentiated fear or apprehension of 

disturbance’” and a showing “that their action ‘was caused by something more than a mere 
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desire to avoid the discomfort and unpleasantness that always accompany an unpopular 

viewpoint.’” (citing Tinker, 393 U.S. at 508–09)); cf. Doninger, 642 F.3d at 355 (granting 

qualified immunity because it was objectively reasonable for school officials to “portend 

disruption from the student speech at issue” based on evidence that other students were upset 

about the circumstances surrounding the student’s speech, that students planning to disrupt other 

students’ speeches during an assembly, and that the student plaintiff herself “had already 

demonstrated some willingness to incite confrontation with school officials”); id. at 350 

(upholding school’s decision to prohibit student from running for student government, noting 

that the “discipline extended only to her role as a student government representative: she was not 

suspended from classes or punished in any other way”); Rubino v. Saddlemire, No. 3:05-CV-

1955 (PCD), 2007 WL 685183, at *10 (D. Conn. Mar. 1, 2007) (“Whether the punishment 

imposed is so out of proportion to the conduct proved as to ‘shock the conscience’ . . . is a 

question of fact.”). 

A school also may discipline students for “expressive activities that students, parents, and 

members of the public might reasonably perceive to bear the imprimatur of the school. . . . so 

long as the[ school’s] actions are reasonably related to legitimate pedagogical concerns.” 

Hazelwood Sch. Dist., 484 U.S. at 271, 273. But, under clearly established law, a reasonable jury 

could find that Ms. Radwan’s inadvertent gesture made during the team’s celebration on the 

soccer field did not represent the school’s viewpoint under Hazelwood. Morse, 551 U.S. at 405 

(“[N]o one would reasonably believe that [a student’s] banner [displayed at a school sponsored 

and school sanctioned event] bore the school’s imprimatur.”); cf. A.M. ex rel. McKay v. Taconic 

Hills Cent. Sch. Dist., 510 F. App’x 3, 8 (2d Cir. 2013) (summary order) (“In light of the School 

District’s involvement in directing the Ceremony and in reviewing the speeches before they were 
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delivered, we believe as a matter of law that a reasonable observer would perceive A.M.’s speech 

as being endorsed by the Middle School, and that Hazelwood thus provides the governing 

standard for determining the appropriateness of the Defendants’ conduct.”). 

Under Fraser and its progeny, however, the Defendants could have reasonably believed 

they were justified in disciplining Ms. Radwan for her expressive conduct broadcast on national 

television for all to see. Id. at 34–35.  

“[S]chools have wide discretion to prohibit speech that is . . . vulgar, lewd, indecent or 

plainly offensive speech[.]” Guiles ex rel. Guiles, 461 F.3d at 325 (citing Fraser, 478 U.S. at 

683–85). The Supreme Court in Fraser addressed a school’s ability to prohibit vulgar or lewd 

speech by a high school student, noting the “obvious concern on the part of parents, and school 

authorities acting in loco parentis, to protect children—especially in a captive audience—from 

exposure to sexually explicit, indecent, or lewd speech.” Fraser, 478 U.S. at 684. The Court 

further stated: 

The First Amendment guarantees wide freedom in matters of adult 

public discourse. . . . It does not follow, however, that simply because 

the use of an offensive form of expression may not be prohibited to 

adults making what the speaker considers a political point, the same 

latitude must be permitted to children in a public school. 

 

Id. at 682. 

The Second Circuit has reaffirmed that Fraser permits schools to discipline students for 

“[v]ulgar or offensive speech—speech that an adult making a political point might have a 

constitutional right to employ—. . . given the school’s responsibility for ‘teaching students the 

boundaries of socially appropriate behavior.’” Doninger v. Niehoff, 527 F.3d 41, 48 (2d Cir. 

2008) (quoting Fraser, 478 U.S. at 681); Kramer v. N.Y.C. Bd. of Educ., 715 F. Supp. 2d 335, 

353 (E.D.N.Y. 2010) (school’s “authority [to restrict students’ lewd, indecent, or vulgar speech] 
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is based in part on the state’s greater ability to restrict the availability of sexually explicit 

material with respect to children than with respect to adults”).  

But university students, largely over the age of eighteen, are no longer children. Indeed, 

the Supreme Court has stated that “[t]he college classroom with its surrounding environs is 

peculiarly the “marketplace of ideas,” Healy, 408 U.S. at 180 (“[T]he precedents of this Court 

leave no room for the view that, because of the acknowledged need for order, First Amendment 

protections should apply with less force on college campuses than in the community at large.”).  

The Second Circuit has also expressed skepticism that universities and colleges have as much 

latitude to regulate student speech as K-12 schools do. See Amidon v. Student Ass’n of State 

Univ. of N.Y. at Albany, 508 F.3d 94, 105 (2d Cir. 2007) (“[C]ases like Hazelwood explicitly 

reserved the question of whether the ‘substantial deference’ shown to high school administrators 

was ‘appropriate with respect to school-sponsored expressive activities at the college or 

university level, where the relation between students and their schools is ‘different and at least 

arguably distinguishable.’”).   

Nevertheless, the specific facts in this case, involving expressive conduct widely and 

publicly broadcast on national television, rather than limited to the university setting, complicate 

the matter. See Emmons, 139 S. Ct. at 503 (“[T]he clearly established right must be defined with 

specificity.”); see also Moore v. Vega, 371 F.3d 110, 114 (2d Cir. 2004) (“Only Supreme Court 

and Second Circuit precedent existing at the time of the alleged violation is relevant in deciding 

whether a right is clearly established.”). 

Accordingly, Coach Tsantiris and Athletic Director Manuel will be granted qualified 

immunity on Ms. Radwan’s First Amendment claims.  
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The Court also will grant summary judgment as to Ms. Radwan’s First Amendment 

claims against Ms. Lucas, UConn’s Financial Aid Director, because there is no record evidence 

that Ms. Lucas had any personal involvement in the decision to terminate Ms. Radwan’s 

scholarship, nor was she even aware of the circumstances leading to the decision. See supra 

Section III.B.1; Gronowski v. Spencer, 424 F.3d 285, 293 (2d Cir. 2005) (“Before § 1983 

damages are awarded, a plaintiff must show by a preponderance of the evidence that the 

defendant was personally involved—that is, he directly participated—in the alleged 

constitutional deprivations[, meaning that the defendant] intentional[ly] participat[ed] in the 

conduct constituting a violation of the victim’s rights by one who knew of the facts rendering it 

illegal.” (internal quotation marks and alterations omitted) (quoting Provost v. City of Newburgh, 

262 F.3d 146, 155 (2d Cir. 2001)). 

Accordingly, Defendants’ summary judgment motion will be granted as to Ms. Radwan’s 

First Amendment claims.  

E. The State Law Claims  

 

Ms. Radwan’s Complaint alleges that Defendants are liable under Connecticut common 

law for breach of her financial aid agreement and that the Individual Defendants are liable under 

Connecticut common law for negligent infliction of emotional distress. Compl. ¶¶ 126–46. The 

Court previously granted Defendants’ motion to dismiss these claims against UConn. Order, 

ECF No. 29 (Dec. 14, 2017). 

Defendants argue that Ms. Radwan’s breach of contract now claim fails as a matter of 

law because none of the Individual Defendants were parties to the contract. Defs.’ Mem. at 26. 

Defendants also argue that Ms. Radwan’s negligent infliction of emotional distress claim is 

barred by statutory immunity as provided in Conn. Gen. Stat. § 4-165. Defs.’ Mem. at 27.  
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Ms. Radwan has now conceded Defendants’ arguments as to both claims. Pl.’s Opp’n 

Mem. at 25; Pl.’s Reply at 5.  

Accordingly, the Court will grant summary judgment to Defendants on Ms. Radwan’s 

breach of contract claim and her negligent infliction of emotional distress claim.  

IV. CONCLUSION 

 For the foregoing reasons, Defendants’ motion for summary judgment is GRANTED, 

and Plaintiff’s motion for partial summary judgment is DENIED. 

 The Clerk is directed to close this case. 

 SO ORDERED at Bridgeport, Connecticut, this 6th day of June, 2020. 

/s/ Victor A. Bolden 

VICTOR A. BOLDEN  

UNITED STATES DISTRICT JUDGE 
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STATUTORY ADDENDUM 

The First Amendment to the United States Constitution provides: 

Congress shall make no law respecting an 
establishment of religion, or prohibiting the free 
exercise thereof; or abridging the freedom of 
speech, or of the press; or the right of the people 
peaceably to assemble, and to petition the 
Government for a redress of grievances. 

* * * * * 

The Fourteenth Amendment to the United States Constitution 

provides in relevant part: 

All persons born or naturalized in the United 
States and subject to the jurisdiction thereof, are 
citizens of the United States and of the State 
wherein they reside. No State shall make or 
enforce any law which shall abridge the privileges 
or immunities of citizens of the United States; nor 
shall any State deprive any person of life, liberty, 
or property, without due process of law; nor deny 
to any person within its jurisdiction the equal 
protection of the laws. 

* * * * * 
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Title 20, section 1681 of the United States Code (“Title IX”) provides 

(in relevant part):  

(a) PROHIBITION AGAINST DISCRIMINATION; 
EXCEPTIONS  No person in the United States shall, 
on the basis of sex, be excluded from participation 
in, be denied the benefits of, or be subjected to 
discrimination under any education program or 
activity receiving Federal financial assistance…. 
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