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PREFACE

We are pleased to present the 2024 Edition of the California Alcoholic Beverage Control Act. This
compilation of selected laws incorporates all changes required by legislative enactments up to and including the
2023 Extra Session Ch 1 and all 890 chapters of Regular Session of the 2023-2023 California Legislature.

We appreciate the opportunity to work with the California Department of Alcoholic Beverage Control to
create this publication. The Department’s regulations, contained in Division 1 of Title 4 of the California Code of
Regulations, are also set out in this edition.

Included herein is a Table of Sections Affected which may be utilized to facilitate research into
recently enacted legislation affecting these Codes. Through the use of state-of-the-art computer software,
attorney editors have created the comprehensive descriptive word index to include the enactments of
the 2023 legislature.

We publish a number of California Codes as well as National and state law enforcement titles for more
than 30 states. Please refer to our web site at www.lexisnexis.com or contact our customer service department for
more information on any of our products.

LexisNexis remains committed to utilizing technological advances to assist legal researchers. The
California Codes are now available in an eBook format allowing users to access instantly the text of a statute,
bookmark, highlight, enter notes, and utilize enhanced searches. LexisAdvance users may also link directly to
case material. For more information concerning California eBooks, please call our Customer Service department
toll-free at 1-800-833-9844.

We are committed to providing legal professionals with the most comprehensive, current and useful
publications possible. If you have comments and suggestions, please write to California Codes Editor, LexisNexis,
9443 Springboro Pike, Miamisburg, OH 45342; call us toll-free at 1-800-833-9844; or E-mail us at lip.clp@
lexisnexis.com. By providing us with your informed comments, you will be assured of having available a working
tool which increases in value each year.

Visit the LexisNexis Internet home page at www.lexisnexis.com for an online bookstore, technical support,
customer service, and other company information.

February 2024

fa® LexisNexis
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CALIFORNIA ALCOHOLIC BEVERAGE CONTROL ACT

CONSTITUTION OF THE UNITED STATES
OF AMERICA

AMENDMENT 21

Section

1. [Repeal of Eighteenth Amendment.]

2. [Intoxicating liquors, shipment into dry territory prohibited.]

3. [Ratification, time limit.]

Sec.1. [Repeal of Eighteenth Amend- Oregon, August 7, 1933; Pennsylvania, December 5, 1933;
ment.] Rhode Island, May 8, 1933; Tennessee, August 11, 1933;

The eighteenth article of amendment to the
Constitution of the United States is hereby
repealed.

Sec. 2. [Intoxicating liquors, shipment

into dry territory prohibited.]

The transportation or importation into any
State, Territory, or Possession of the United
States for delivery or use therein of intoxicating
liquors, in violation of the laws thereof, is hereby
prohibited.

Sec. 3.

This article shall be inoperative unless it
shall have been ratified as an amendment to the
Constitution by conventions in the several States,
as provided in the Constitution, within seven
years from the date of the submission hereof to
the States by the Congress.

HISTORY; ANCILLARY LAWS AND DIRECTIVES

[Ratification, time limit.]

Explanatory notes:

The Twenty-first amendment to the Constitution of the
United States was submitted to the several states by the
Seventy-second Congress on February 20, 1933, and was
declared, in a proclamation by the Secretary of State, dated
December 5, 1933, to have been ratified by the following
states: Alabama, August 8, 1933; Arizona, September 5, 1933;
Arkansas, August 1, 1933; California, July 24, 1933; Colorado,
September 26, 1933; Connecticut, July 11, 1933; Delaware,
June 24, 1933; Florida, November 14, 1933; Idaho, October
17, 1933; Illinois, July 10, 1933; Indiana, June 26, 1933; lowa,
July 10, 1933; Kentucky, November 27, 1933; Maryland,
October 18, 1933; Massachusetts, June 26, 1933; Michigan,
April 10, 1933; Minnesota, October 10, 1933; Missouri, August
29, 1933; Nevada, September 5, 1933; New Hampshire, July
11, 1933; New dJersey, June 1, 1933; New Mexico, November
2, 1933; New York, June 27, 1933; Ohio, December 5, 1933;

Texas, November 24, 1933; Utah, December 5, 1933; Vermont,
September 23, 1933; Virginia, October 25, 1933; Washington,
October 3, 1933; West Virginia, July 25, 1933; Wisconsin,
April 25, 1933; and Wyoming, May 25, 1933.

Ratification was completed on December 5, 1933.

The amendment was subsequently ratified by Maine, on
December 6, 1933, and by Montana, on August 6, 1934.

The amendment was rejected, and not subsequently rati-
fied, by South Carolina on December 4, 1933.

NOTES TO DECISIONS:

IN GENERAL

Generally

Effect of repeal of Eighteenth Amendment
Congress’ right to legislate in field of intoxicants

STATE POWER TO REGULATE INTOXICATING
LIQUORS

In General

Generally

Power over lands subject to federal jurisdiction
Miscellaneous

Relationship With Other Laws

United States Constitution

Commerce Clause

Effect of commerce clause

Laws and regulations related to wine manufacture and
distribution

9. Other particular cases

b. Other Provisions

10. Effect of Supremacy Clause

11. Effect of equal protection clause

12. Effect of due process clause

13. Effect of export-import clause

14. Miscellaneous

2. Other Laws

15. Miscellaneous

C. Particular Regulations

16. Slate monopoly on importation or sale

17. Licenses, permits, fees or taxes

18 Taxes or duties

19. Place of sale

20. —Airlines

21. —Employment of women

W=
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Amend.21

22. —Live entertainment

23. Prices and price schedules

24. Advertising

25. Containers and labels

26. Retaliatory prohibition of importation or sale

27. Prohibition of importation of liquor lacking patent
registration

28. Miscellaneous

III. PRACTICE AND PROCEDURE
29. Miscellaneous

I. IN GENERAL

1. Generally

Neither expressly nor impliedly was war power abrogated
or limited by Twenty-first Amendment. Jatros v. Bowles, 143
F.2d 453, 1944 U.S. App. LEXIS 3108 (6th Cir. 1944).

When Secretary of State of United States received duly
authenticated official notice from requisite number of states,
ratification of Twenty-first Amendment was consummated
and became, to all intents and purposes, part of Federal
Constitution; Secretary’s proclamation certifying states which
had ratified Amendment was official notice to world of what
had happened and was conclusive upon courts, so as to pre-
clude judicial review of validity of action of state convention
called to consider Amendment. Chase v. Billings, 106 Vt. 149,
170 A. 903, 1934 Vt. LEXIS 152 (Vt. 1934).

2. Effect of repeal of Eighteenth Amendment

Repeal of Eighteenth Amendment rendered National
Prohibition Act unconstitutional and inoperative, even as to
pre-existing offenses. Massey v. United States, 291 U.S. 608,
54 S. Ct. 532, 78 L. Ed. 1019, 1934 U.S. LEXIS 522 (1934).

Qualifications placed on Tenth Amendment by adoption of
Eighteenth Amendment have been abolished. United States
v Constantine, 296 U.S. 287, 56 S. Ct. 223, 80 L. Ed. 233, 16
A.F.T.R. (P-H) 1137 (1935); United States v Kesterson, 296
U.S. 299, 56 S. Ct. 229, 80 L. Ed. 241, 16 A.F.T.R. (P-H) 1143
(1935).

Repeal of Eighteenth amendment by Twenty-first
Amendment deprived Congress of power to legislate on sub-
ject of Eighteenth Amendment or to continue in force statutes
based thereon, and repeal being without savings clause, pend-
ing prosecutions, either in trial court or on appeal, were sus-
pended. Green v. United States, 67 F.2d 846, 1933 U.S. App.
LEXIS 4659 (9th Cir. 1933).

Conviction under count not based on National Prohibition
Act was not annulled by repeal of Eighteenth Amendment.
Kajander v. United States, 69 F.2d 222, 1934 U.S. App. LEXIS
3494 (5th Cir. 1934); Shelton v. United States, 69 F.2d 223,
1934 U.S. App. LEXIS 3495 (5th Cir.), cert. denied, 293 U.S.
574, 55 S. Ct. 85, 79 L. Ed. 672, 1934 U.S. LEXIS 223 (1934).

Repeal of Eighteenth Amendment pending appeal from
conviction for violating National Prohibition Act required re-
versal of conviction. Kajander v. United States, 69 F.2d 222,
1934 U.S. App. LEXIS 3494 (5th Cir. 1934); Shelton v. United
States, 69 F.2d 223, 1934 U.S. App. LEXIS 3495 (5th Cir.),
cert. denied, 293 U.S. 574, 55 S. Ct. 85, 79 L. Ed. 672, 1934
U.S. LEXIS 223 (1934); Warren v. United States, 70 F.2d 105,
1934 U.S. App. LEXIS 4073 (4th Cir. 1934); Short v. United
States, 70 F.2d 105, 1934 U.S. App. LEXIS 4072 (4th Cir.
1934).

Repeal of Eighteenth Amendment did not affect prosecu-
tions under revenue laws. Benton v. United States, 70 F.2d
24, 1934 U.S. App. LEXIS 4040 (4th Cir.), cert. denied, 292
U.S. 642, 54 S. Ct. 778, 78 L. Ed. 1494, 1934 U.S. LEXIS 895
(1934); Deutsch v. Aderhold, 80 F.2d 677, 1935 U.S. App.
LEXIS 3389 (5th Cir. 1935).

CONSTITUTION OF THE UNITED STATES 2

Repeal of Eighteenth Amendment had no effect upon pros-
ecutions under Tariff Act. United States v. Merrell, 73 F.2d
49, 1934 U.S. App. LEXIS 2590 (2d Cir. 1934), cert. denied,
293 U.S. 627, 55 S. Ct. 346, 79 L. Ed. 713, 1935 U.S. LEXIS
27 (1935).

Sections of National Prohibition Act relating to permits for
specially denatured alcohol were not repealed with Eighteenth
Amendment. Helvering v. Druggists’ Specialties Co., 76 F.2d
743, 1935 U.S. App. LEXIS 2667 (3d Cir. 1935).

Vessels licensed for coasting trade could not be seized
for carrying liquor subsequent to repeal of Eighteenth
Amendment. 77 F.2d 618.

Where judgment for violation of National Prohibition
Act was rendered prior to repeal of Eighteenth Amendment,
commitment entered subsequent to such repeal was valid.
Odekirk v. Ryan, 85 F.2d 313, 1936 U.S. App. LEXIS 4103
(6th Cir. 1936).

Repeal of Eighteenth Amendment has no bearing on ques-
tion whether Puerto Rican statute should be construed as ex-
empting product of brewery in Puerto Rico from taxation in
violation of statute precluding tax discriminating against im-
ports into Puerto Rico. Sanacho v. Corona Brewing Corp., 89
F.2d 479, 1937 U.S. App. LEXIS 3505 (1st Cir.), cert. denied,
302 U.S. 699, 58 S. Ct. 18, 82 L. Ed. 540, 1937 U.S. LEXIS
771 (1937).

Repeal of Eighteenth Amendment and adoption of Twenty-
first Amendment did not terminate liability of permittee for
use of specially denatured alcohol in manufacture of industrial
products for breach of bond prior to such repeal. United States
v Glidden Co., 119 F.2d 235, 27 A.F.T.R. (P-H) 83 (CA6 Ohio
1941).

Repeal of Eighteenth Amendment did not make void con-
viction and sentence under National Prohibition Act which
had become final prior to effective date of repeal. United
States ex rel. Randall v. United States Marshal, etc., 143 F.2d
830, 1944 U.S. App. LEXIS 3199 (2d Cir. 1944).

Nothing in Twenty-first Amendment invalidates convic-
tion of conspirators under 15 USCS § 1 for price-fixing, uni-
form closing hour agreements, and boycott to enforce conspir-
acy with respect to those engaged in sales of malt beverages
for home consumption. United States v. Erie County Malt
Beverage Distributors Asso., 1959 Trade Cas. (CCH) § 9301,
264 F.2d 731, 1959 Trade Cas. (CCH) P69301, 1959 U.S. App.
LEXIS 5369 (3d Cir. 1959).

3. Congress’ right to legislate in field of intoxicants

Notwithstanding claim of violation of First and Fourteenth
AmeNotwithstanding claim of violation of First and Fourteenth
Amendment guarantees of freedom of expression, regulations
by state department of alcoholic beverage control, prohibit-
ing certain sexually explicit live entertainment or films in li-
censed bars and nightclubs, were not unconstitutional, in view
of state’s regulatory powers under Twenty-first Amendment;
although some performances to which regulations addressed
themselves were within limits of constitutional protection of
freedom of expression, state did not forbid such performances
across board, but merely proscribed such performances in es-
tablishments which it licensed to sell liquor by the drink; de-
partment’s conclusion, embodied in regulations, that certain
sexual performances and dispensation of liquor by the drink
ought not to occur simultaneously at premises which had li-
censes, was not irrational one. California v. La Rue, 409 U.S.
109, 93 S. Ct. 390, 34 L. Ed. 2d 342, 1972 U.S. LEXIS 128
(1972), reh’e denied, 410 U.S. 948, 93 S. Ct. 1351, 35 L. Ed.
2d 615, 1973 U.S. LEXIS 3546 (1973), overruled in part, 44
Liquormart v. Rhode Island, 517 U.S. 484, 116 S. Ct. 1495, 134
L. Ed. 2d 711, 9 Fla. L. Weekly Fed. S 569, 96 Cal. Daily Op.
Service 3338, 24 Media L. Rep. (BNA) 1673, 1996 U.S. LEXIS
3020 (1996).
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There is no provision in Twenty-first Amendment which
restricts power of Congress over commerce in intoxicating li-
quors carried on without violation of state laws, or which de-
nies to Congress power to legislate in aid of state prohibitions.
Arrow Distilleries, Inc. v. Alexander, 109 F.2d 397, 1940 U.S.
App. LEXIS 3913 (7th Cir.), cert. denied, 310 U.S. 646, 60 S.
Ct. 1095, 84 L. Ed. 1412, 1940 U.S. LEXIS 520 (1940).

Twenty-first Amendment does not deprive national gov-
ernment of all authority to legislate in respect to interstate
commerce in intoxicants. Washington Brewers Institute v.
United States, 137 F.2d 964, 1943 U.S. App. LEXIS 2930 (9th
Cir.), cert. denied, 320 U.S. 776, 64 S. Ct. 89, 88 L. Ed. 465,
1943 U.S. LEXIS 211 (1943); Jatros v. Bowles, 143 F.2d 453,
1944 U.S. App. LEXIS 3108 (6th Cir. 1944); State v. Hall, 224
N.C. 314, 30 S.E.2d 158, 1944 N.C. LEXIS 364 (N.C. 1944).

Emergency Price Control Act of 1942 was not unconstitu-
tional under Twenty-first Amendment as applied to intrastate
sales of intoxicating liquors. Jatros v. Bowles, 143 F.2d 453,
1944 U.S. App. LEXIS 3108 (6th Cir. 1944); Taub v. Bowles,
149 F.2d 817, 1945 U.S. App. LEXIS 4421 (Temp. Emer. Ct.
App.), cert. denied, 326 U.S. 732, 66 S. Ct. 39, 90 L. Ed. 435,
1945 U.S. LEXIS 1743 (1945); Barnett v. Bowles, 151 F.2d 77,
1945 U.S. App. LEXIS 2904 (Temp. Emer. Ct. App.), cert. de-
nied, 326 U.S. 771, 66 S. Ct. 176, 90 L. Ed. 465, 1945 U.S.
LEXIS 1484 (1945), cert. denied, 326 U.S. 766, 66 S. Ct. 168,
90 L. Ed. 462, 1945 U.S. LEXIS 1507 (1945); Dowling Bros.
Distilling Co. v. United States, 153 F.2d 353, 1946 U.S. App.
LEXIS 3794 (6th Cir.), cert. denied, 328 U.S. 848, 66 S. Ct.
1120, 90 L. Ed. 1622, 1946 U.S. LEXIS 2370 (1946).

The repeal of Eighteenth Amendment did not utterly de-
prive Congress of power to legislate in field of intoxicating li-
quors. Old Monastery Co. v. United States, 147 F.2d 905, 1945
U.S. App. LEXIS 4413 (4th Cir.), cert. denied, 326 U.S. 734, 66
S. Ct. 44, 90 L. Ed. 437, 1945 U.S. LEXIS 1753 (1945).

Congress has power to regulate intrastate activities in al-
coholic liquor trade because such activities substantially af-
fect interstate commerce. Hanf v. United States, 235 F.2d 710,
1956 U.S. App. LEXIS 3923 (8th Cir.), cert. denied, 352 U.S.
880, 77 S. Ct. 102, 1 L. Ed. 2d 81, 1956 U.S. LEXIS 345 (1956).

Twenty-first Amendment simply withdraws exclusive con-
trol of Congress, under Commerce Clause, over commerce in
intoxicating liquors; since police powers of Virgin Islands re-
main limited by 15 USCS § 3, which is based on plenary power
of Congress to govern territories, Virgin Islands Alcoholic
Beverages Fair Trade Law which conflicts with 15 USCS § 3
is invalid. Norman’s on the Waterfront, Inc. v. Wheatley, 1971
Trade Cas. (CCH) 9 3606, 444 F.2d 1011, 8 V.I. 372, 15 Fed.
R. Serv. 2d (Callaghan) 184, 1971 Trade Cas. (CCH) P73606,
1971 U.S. App. LEXIS 9496 (3d Cir. 1971).

State preemption in regulating liquor does not preclude
Federal Government from prohibiting extortion that affects
interstate commerce under authority of Commerce Clause.
United States v. Gill, 490 F.2d 233, 1973 U.S. App. LEXIS
6248 (7th Cir. 1973), cert. denied, 417 U.S. 968, 94 S. Ct. 3171,
41 L. Ed. 2d 1139, 1974 U.S. LEXIS 2065 (1974).

Twenty-first Amendment does not surrender power of
Congress to prohibit or regulate transportation of intoxicating
liquor in interstate commerce, and Congress has power to en-
act legislation to execute Amendment and to penalize its vio-
lations. Duckworth v. State, 201 Ark. 1123, 148 S.W.2d 656,
1941 Ark. LEXIS 92, aff'd, 314 U.S. 390, 62 S. Ct. 311, 86 L.
Ed. 294, 1941 U.S. LEXIS 19 (1941).

Supremacy clause of United States Constitution made
tax lien priorities accorded United States under 26 USCS
&secmk;6323 control over any priority scheme established by
state law; statute providing scheme of priorities among pri-
vate creditors of liquor licensees in no way related to state’s
interest in regulating consumption and distribution of alco-
hol, with respect to which Twenty-first Amendment exempted

Amend.21

states from traditional commerce clause limitations. Business
Title Corp. v Division of Labor Law Enforcement, 17 Cal. 3d
878, 132 Cal. Rptr. 454, 553 P.2d 614, 38 A.F.T.R.2d (RIA)
5734 (App 1976).

II. STATE POWER TO REGULATE INTOXICATING
LIQUORS

A. In General

4. Generally

Twenty-first Amendment conferred upon state power to
forbid all intoxicating liquor importations which do not com-
ply with conditions which state prescribes; state may adopt
lesser degree of regulation than total prohibition. State Bd. of
Equalization v. Young’s Market Co., 299 U.S. 59, 57 S. Ct. 77,
81 L. Ed. 38, 1936 U.S. LEXIS 8, reh’g denied, 299 U.S. 623, 57
S. Ct. 229, 81 L. Ed. 458, 1936 U.S. LEXIS 468 (1936).

Twenty-First Amendment requires presumption in favor
of validity of state regulation of establishments licensed to
sell intoxicating liquors; wide latitude as to choice of means
to accomplish permissible end must be accorded to state
agency which is depository of states’ power under Twenty-
first Amendment. California v. La Rue, 409 U.S. 109, 93 S.
Ct. 390, 34 L. Ed. 2d 342, 1972 U.S. LEXIS 128 (1972), reh’g
denied, 410 U.S. 948, 93 S. Ct. 1351, 35 L. Ed. 2d 615, 1973
U.S. LEXIS 3546 (1973), overruled in part, 44 Liquormart v.
Rhode Island, 517 U.S. 484, 116 S. Ct. 1495, 134 L. Ed. 2d 711,
9 Fla. L. Weekly Fed. S 569, 96 Cal. Daily Op. Service 3338,
24 Media L. Rep. (BNA) 1673, 1996 U.S. LEXIS 3020 (1996).

Although case for upholding state regulation in area cov-
ered by Twenty-first Amendment is undoubtedly strength-
ened by Amendment, other constitutional provisions are not
rendered inapplicable by amendment. White v. Fleming, 10
Empl. Prac. Dec. (CCH) 9 0313, 522 F.2d 730, 10 Empl. Prac.
Dec. (CCH) P10313, 11 Fair Empl. Prac. Cas. (BNA) 619, 1975
U.S. App. LEXIS 13525 (7th Cir. 1975).

Analysis of validity of state law regulating liquor does not
proceed via traditional route for testing constitutionality of
state statutes, rather courts must proceed from vantage point
of presumed state power and then ask whether there are any
limitations to that power, always keeping in mind that where
intoxicating liquors are concerned, great deference must be
accorded comprehensive state regulatory scheme; federal
laws have prevailed over state regulation of intoxicating li-
quors in only 2 circumstances: (1) where state regulation was
repugnant to overriding national concern with due process
and equal protection, and (2) where state had sought to in-
vade area of exclusive federal concern such as federally owned
installations, regulation of commerce with foreign nations,
and taxation of imports from foreign countries. Castlewood
International Corp. v. Simon, 596 F.2d 638, 1979 U.S. App.
LEXIS 14209 (5th Cir. 1979), vacated, 446 U.S. 949, 100 S. Ct.
2914, 64 L. Ed. 2d 806, 1980 U.S. LEXIS 1696 (1980).

State law dealing with sale of alcoholic beverages has pri-
ority, under Twenty-First Amendment, when in conflict with
federal regulation placing burden on commerce and alcohol
which state wishes to avoid, absent federal interest of suffi-
cient magnitude. Wine Industry of Florida, Inc. v. Miller, 609
F.2d 1167, 1980 U.S. App. LEXIS 21342 (5th Cir. 1980).

Under Twenty-first Amendment, state has full and com-
plete control over all matters relating to intoxicating liquors
within its borders; it is purely within prerogative of state to
say whether or not citizen shall possess or use intoxicating
liquor; regulation pertaining to sale, possession, or use of in-
toxicating liquors does not violate constitutional rights of any
citizens. State v. Wood, 187 So. 2d 820, 1966 Miss. LEXIS
1356 (Miss. 1966).
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Police power of states over intoxicating liquors was ex-
tremely broad prior to Twenty-first Amendment, and broad
sweep of that Amendment has been recognized as confer-
ring something more than normal state authority over pub-
lic health, welfare, and morals. Arizona State Liquor Bd. v.
Poulos, 112 Ariz. 119, 538 P.2d 393, 1975 Ariz. LEXIS 326
(Ariz. 1975).

State may absolutely prohibit manufacture, transporta-
tion, sale, or possession of intoxicants, and may adopt mea-
sures reasonably appropriate to effectuate these inhibitions
and exercise full police authority in respect to them. Francis
v. Fitzpatrick, 129 Conn. 619, 30 A.2d 552, 1943 Conn. LEXIS
120 (Conn. 1943).

On account of inherent and potential menace to public wel-
fare caused by liquor business, police power to regulate it is of
far greater scope and power than is directed toward ordinary
business activity; Twenty-first Amendment allows exercise of
very broad police powers by states with respect to alcoholic
liquors; under Twenty-first Amendment, states may either
absolutely prohibit manufacture, sale, or possession of such
liquors within their borders or may permit these activities
under conditions prescribed by their legislatures. Ruppert v.
Liquor Control Com., 138 Conn. 669, 88 A.2d 388, 1952 Conn.
LEXIS 141 (Conn. 1952).

Under Twenty-first Amendment, state may absolutely
prohibit manufacture, transportation, importation, sale, or
possession of alcoholic liquors irrespective of when or where
produced, or use to which they may be put, and may adopt
measures reasonably appropriate to effectuate these inhibi-
tions and exercise full police authority in respect to them, and
this greater power to prohibit includes lesser power to permit
under definitely prescribed conditions. State v. Payne, 183
Kan. 396, 327 P.2d 1071, 1958 Kan. LEXIS 363 (Kan. 1958).

State or local regulation in field of alcoholic beverages un-
der Amendment 21 must not be discriminatory and must not
conflict with other provisions of Constitution. Baxter Springs
v. Bryant, 226 Kan. 383, 598 P.2d 1051, 1979 Kan. LEXIS 303
(Kan. 1979).

Power of state to regulate sale of intoxicating liquors un-
der Twenty-First Amendment may be exercised by city in such
state through ordinance, unless such ordinance is inconsistent
with Federal Constitution. Commonwealth v. Sees, 374 Mass.
532, 373 N.E.2d 1151, 1978 Mass. LEXIS 872 (Mass. 1978).

Twenty-first Amendment has bestowed upon states broad
regulatory powers over liquor importation. Federal Distillers,
Inc. v. State, 304 Minn. 28, 229 N.W.2d 144, 1975 Minn.
LEXIS 1390 (Minn. 1975).

Under § 2 of Twenty-first Amendment, any state can pro-
hibit transportation or importation of intoxicating liquors into
its territory. State v. Epps, 213 N.C. 709, 197 S.E. 580, 1938
N.C. LEXIS 183 (N.C. 1938).

Since adoption of Twenty-first Amendment, states may
prohibit inhabitants from importing intoxicating liquor for
their own use. Riggins v. District Court, 89 Utah 183, 51 P.2d
645, 1935 Utah LEXIS 18 (Utah 1935).

5. Power over lands subject to federal jurisdiction

Though Twenty-first Amendment may have increased
power of states as to regulation of importation of intoxicating
liquors, it did not increase jurisdiction of state so as to ex-
tend to possession of national government lying within state,
jurisdiction over which possession is in national government.
Collins v. Yosemite Park & Curry Co., 304 U.S. 518, 58 S. Ct.
1009, 82 L. Ed. 1502, 1938 U.S. LEXIS 1030 (1938); Johnson v.
Yellow Cab Transit Co., 137 F.2d 274, 1943 U.S. App. LEXIS
2796 (10th Cir. 1943), aff'd, 321 U.S. 383, 64 S. Ct. 622, 88 L.
Ed. 814, 1944 U.S. LEXIS 944 (1944).

With respect to concessionaire which operated hotels,
camps, and stores in national park, exclusive jurisdiction was
in United States, so that state was without power to regulate
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alcoholic beverages and Twenty-first Amendment was not ap-
plicable. Collins v. Yosemite Park & Curry Co., 304 U.S. 518,
58 S. Ct. 1009, 82 L. Ed. 1502, 1938 U.S. LEXIS 1030 (1938).

Section 2 of Twenty-first Amendment was designed only to
augment powers of state to regulate importation of liquor des-
tined for use, distribution or consumption in its own territory,
not to increase its jurisdiction; absent appropriate express res-
ervation, Twenty-first Amendment confers no power on state
to regulate, whether by licensing, taxation, or otherwise, im-
portation of distilled spirits into territory over which United
States exercises exclusive jurisdiction; state’s interest in regu-
lating importation into state of liquor purchased by individu-
als on military bases did not extend its territorial jurisdiction
so as to permit regulation of transactions between distillers
and post exchanges, ship stores, and officers’ clubs; thus, state
lacked power to regulate liquor sold to officers’ clubs, ship
stores, and post exchanges located on military bases within
state under exclusive jurisdiction of United States. United
States v. State Tax Com., 412 U.S. 363, 93 S. Ct. 2183, 37 L.
Ed. 2d 1, 1973 U.S. LEXIS 126 (1973).

Twenty-first Amendment does not preclude imposition of
state sales tax on liquor sales on military installations within
state over which state shares concurrent jurisdiction with
United States. United States v. Tax Comm’n of Mississippi,
421 U.S. 599, 95 S. Ct. 1872, 44 L. Ed. 2d 404, 1975 U.S.
LEXIS 120 (1975).

6. Miscellaneous

Ohio statutes permitting “local option” elections whereby
local voters, via initiative and referendum, may forbid certain
sales of alcoholic beverages otherwise authorized by licenses
issued by state department of liquor control, did not violate
due process and equal protection since no notice or opportu-
nity to be heard need proceed any legislative action of gen-
eral applicability, local voters possess legitimate interest in
regulating types, modes, and circumstances of alcohol sales in
their neighborhoods, and local option statutes and referenda
which may be adopted under them create sensible legislative
distinctions which rationally further legitimate public inter-
ests. 37712, Inc. v. Ohio Dep’t of Liquor Control, 113 F.3d 614,
1997 FED App. 0158P, 1997 U.S. App. LEXIS 11395 (6th Cir.
1997).

Twenty-first amendment had no bearing on constitutional
challenges to state requirements for local-option initiatives re-
garding whether county would be “wet” or “dry,” since purpose
of amendment was to create exception to commerce clause so
that it is not relevant to states’ power to pass laws that would
otherwise violate other constitutional provisions. Wellwood v.
Johnson ex rel. Bryant, 172 F.3d 1007, 1999 U.S. App. LEXIS
7282 (8th Cir. 1999).

B. Relationship With Other Laws
1. United States Constitution
a. Commerce Clause

7. Effect of commerce clause

Twenty-first Amendment sanctions right of state to leg-
islate concerning intoxicating liquors brought from without,
unfettered by commerce clause of Constitution (Art I, § 8, cl
3). Ziffrin, Inc. v. Reeves, 308 U.S. 132, 60 S. Ct. 163, 84 L.
Ed. 128, 1939 U.S. LEXIS 96 (1939); Jones v. State, 198 Ark.
354, 129 S.W.2d 249, 1939 Ark. LEXIS 250 (1939); Hardin
v. Spiers, 202 Ark. 804, 152 S.W.2d 1010, 1941 Ark. LEXIS
252 (1941); State v. Andre, 54 P.2d 566, 1936 Mont. LEXIS 13
(Mont. 1936).

Twenty-First Amendment does not “repeal” commerce
clause wherever regulation of intoxicating liquors is con-
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cerned, so as to give states complete and exclusive control
over intoxicating liquors unlimited by commerce clause, and
Congress is left with regulatory power over interstate or for-
eign commerce in intoxicating liquor. Hostetter v. Idlewild
Bon Voyage Liquor Corp., 377 U.S. 324, 84 S. Ct. 1293, 12 L.
Ed. 2d 350, 1964 U.S. LEXIS 2170 (1964).

Like other provisions of Federal Constitution, Twenty-first
Amendment and commerce clause must each be considered in
light of other and in context of issues and interests at stake
in any concrete case. Hostetter v. Idlewild Bon Voyage Liquor
Corp., 377 U.S. 324, 84 S. Ct. 1293, 12 L. Ed. 2d 350, 1964 U.S.
LEXIS 2170 (1964).

By virtue of Twenty-first Amendment, state is totally un-
confined by traditional commerce clause limitations when it
restricts importation of intoxicants destined for use, distri-
bution, or consumption within its borders. Heublein, Inc. v.
South Carolina Tax Comm’n, 409 U.S. 275, 93 S. Ct. 483, 34 L.
Ed. 2d 472, 1972 U.S. LEXIS 1 (1972); United States v. State
Tax Com., 412 U.S. 363, 93 S. Ct. 2183, 37 L. Ed. 2d 1, 1973
U.S. LEXIS 126 (1973).

Although Twenty-first Amendment primarily creates ex-
ception to normal operation of commerce clause (Art I, § 8, cl
3), nevertheless Twenty-first Amendment does not pro tanto
repeal commerce clause, but merely requires that each provi-
sion be considered in light of other, and in context of issues
and interests at stake in any concrete case. Craig v. Boren,
429 U.S. 190, 97 S. Ct. 451, 50 L. Ed. 2d 397, 1976 U.S. LEXIS
183 (1976), reh’g denied, 429 U.S. 1124, 97 S. Ct. 1161, 51 L.
Ed. 2d 574, 1977 U.S. LEXIS 908 (1977).

There is no bright line between federal and state powers
over liquor; although Twenty-first Amendment grants states
virtually complete control over whether to permit importa-
tion or sale of liquor and how to structure liquor distribution
system, and although states retain substantial discretion to
establish other liquor regulations under Amendment, those
controls may be subject to federal commerce power under
commerce clause of Constitution (Article I, § 8, ¢l 3) in ap-
propriate situations, and reconciliation of competing state and
federal interests in such regard can be made only after careful
scrutiny of those concerns in a concrete case. California Retail
Liquor Dealers Ass’n v. Midcal Aluminum, Inc., 1980-1 Trade
Cas. (CCH) 9 3201, 445 U.S. 97, 100 S. Ct. 937, 63 L. Ed. 2d
233, 1980-1 Trade Cas. (CCH) P63201, 1980 U.S. LEXIS 86
(1980).

Federal Government retains authority under Commerce
clause to regulate even interstate commerce in liquor not-
withstanding fact that Twenty-First Amendment reserves to
states power to impose burdens on interstate commerce in in-
toxicating liquors. Capital Cities Cable, Inc. v. Crisp, 467 U.S.
691, 104 S. Ct. 2694, 81 L. Ed. 2d 580, 10 Media L. Rep. (BNA)
1873, 1984 U.S. LEXIS 112 (1984).

Twenty First Amendment does not entirely remove state
regulation of alcoholic beverages from ambit of Commerce
clause; question in determining validity of state liquor tax
that discriminates against interstate commerce is whether
principles underlying Twenty First Amendment are suffi-
ciently implicated to outweigh Commerce clause principles
that would otherwise be offended. Bacchus Imports v. Dias,
468 U.S. 263, 104 S. Ct. 3049, 82 L. Ed. 2d 200, 1984 U.S.
LEXIS 135 (1984).

Twenty-First Amendment does not entirely remove state
regulation of alcohol from reach of commerce clause; rather,
each of these constitutional provisions must be considered in
light of other and in context of issues and interests at stake
in any concrete case. Brown-Forman Distillers Corp. v. New
York State Liquor Authority, 476 U.S. 573, 106 S. Ct. 2080, 90
L. Ed. 2d 552, 1986 U.S. LEXIS 85 (1986).

Although Twenty-First Amendment to Federal Constitution
grants states virtually complete control over whether to per-
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mit importation or sale of liquor and how to structure liquor
distribution system, states’ powers under Amendment are cir-
cumscribed by other provisions of Constitution, such as com-
merce clause; in harmonizing state and federal powers, ques-
tion is whether interests implicated by state regulation are so
closely related to powers reserved by Amendment that regula-
tion may prevail, notwithstanding that its requirements di-
rectly conflict with express federal policies. 324 Liquor Corp.
v. Duffy, 1986-2 Trade Cas. (CCH) 4 7391, 479 U.S. 335, 107
S. Ct. 720, 93 L. Ed. 2d 667, 1986-2 Trade Cas. (CCH) P67391,
1987 U.S. LEXIS 281 (1987).

Twenty First Amendment protects state which chooses to
impose burden on sale of alcohol which would be impermis-
sible under on Commerce Clause if item burdened was not al-
cohol. Wine Industry of Florida, Inc. v. Miller, 609 F.2d 1167,
1980 U.S. App. LEXIS 21342 (5th Cir. 1980).

Commerce Clause (Art 1, § 8, cl 3) is not violated by por-
tion of state alcoholic beverage code which prohibits holder of
package store permit and retail dealer’s off-premise license,
from selling wholesale quantities of beer to out of state cus-
tomers for resale out of state, since provisions are consistent
with state’s authority under Twenty-First Amendment. S.A.
S.A. Discount Liquor, Inc. v. Texas Alcoholic Beverage Com.,
709 F.2d 291, 1983 U.S. App. LEXIS 26360 (5th Cir. 1983).

Indiana statute, which makes unlawful all direct ship-
ments from out of state to in-state consumers by any person
in business of selling alcoholic beverages in another state or
country, is not unconstitutional. Bridenbaugh v. Freeman-
Wilson, 227 F.3d 848, 2000 U.S. App. LEXIS 22991 (7th Cir.
2000), cert. denied, 532 U.S. 1002, 121 S. Ct. 1672, 149 L. Ed.
2d 652, 2001 U.S. LEXIS 3359 (2001).

There had been no significant change in decisional law
warranting relief from permanent injunction against enforce-
ment of Texas Alcoholic Beverage Code’s residency restriction
on holders of mixed-beverage permits; Commerce Clause, U.S.
Const. art. I, § 8, cl. 3, had not been rendered inapplicable to
state regulation of retailer and wholesaler tiers, and Twenty-
first Amendment did not authorize states to impose durational
residency requirement on owners of retailers and wholesalers.
Cooper v. Tex. Alcoholic Bev. Comm’n, 820 F.3d 730, 2016 U.S.
App. LEXIS 7269 (5th Cir.), cert. denied, 137 S. Ct. 494, 196 L.
Ed. 2d 404, 2016 U.S. LEXIS 7232 (2016).

Second Circuit considers scope of grant of authority of U.S.
Const. amend. XXI, § 2, to states to determine whether chal-
lenged statute is within ambit of that authority such that it
is exempted from effect of dormant Commerce Clause, U.S.
Const. art. I, § 8, cl. 3; inquiry should not allow protective
doctrine of dormant Commerce Clause to subordinate plain
language of Twenty-first Amendment and should instead be
sensitive to manner in which these two constitutional forces
interact in light of impact Twenty-first Amendment has on
dormant Commerce Clause concerns. Swedenburg v Kelly
(2004, CA2 NY) 358 F3d 223, revd, remanded (2005) 544 US
460, 125 S Ct 1885, 161 L Ed 2d 796, 18 FLW Fed S 263motion
den, motion to strike den, costs/fees proceeding 457 F. Supp.
2d 790 (ED Mich 2006).

Michigan’s amendments to its Liquor Control Code, 2016
Mich. Pub. Acts 520, § 203(3) and 203(15), which permitted
in-state retailers to offer at-home deliveries within the State
while denying the same option to an Indiana retailer without a
Michigan retail license, did not violate the dormant Commerce
Clause because even if Indiana and Michigan retailers count-
ed as similarly situated, U.S. Const. amend. XXI, § 2, granted
the States authority over the importation of alcohol into their
borders, Michigan’s law promoted legitimate state interests,
and the limits did not flow from state protectionism. Lebamoff
Enters. v. Whitmer, 956 F.3d 863, 2020 FED App. 1191P, 2020
U.S. App. LEXIS 12745 (6th Cir. 2020), reh’g denied en banc
2020 U.S. App. LEXIS 16742 (6th Cir. May 26, 2020), cert.
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denied, 141 S. Ct. 1049, 208 L. Ed. 2d 520, 2021 U.S. LEXIS
414 (2021).

Where a challenged alcoholic beverage control regime dis-
criminates against interstate commerce, the proper follow-
up inquiry is whether the regime can be justified as a public
health or safety measure or some other legitimate nonprotec-
tionist ground; although consideration of nondiscriminatory
alternatives could have relevance, it does not transform the
framework into the test that applies to a dormant Commerce
Clause challenge when the Twenty-first Amendment is not
implicated. B-21 Wines, Inc. v. Bauer, 36 F.4th 214, 2022 U.S.
App. LEXIS 15019 (4th Cir. 2022), reh’g denied en banc 2022
U.S. App. LEXIS 17960 (4th Cir. June 28, 2022).

Liquor retailer residency requirements in Tenn. Code
Ann. § 57-3-204 violated Dormant Commerce Clause as
Commerce Clause limited state alcohol regulations, and du-
rational residency requirements (DRR) were discriminatory
on face; Twenty-first Amendment did not authorize states to
impose DRR on owners of liquor retailers and wholesalers as
they were not inherent to legitimate three-tier system, and
DRR discriminated against nonresidents by creating a bar-
rier to entering Tennessee retail liquor market and favored
Tennessee interests at expense of interstate commerce. Byrd
v. Tenn. Wine & Spirits Retailers Ass'n, 259 F. Supp. 3d 785,
2017 U.S. Dist. LEXIS 58315 (M.D. Tenn. 2017), aff'd, 883
F.3d 608, 2018 U.S. App. LEXIS 4081 (6th Cir. 2018).

States do not have plenary powers over all of matters relat-
ing to alcoholic beverages and when statute enacted pursuant
to Twenty-First Amendment conflicts with enactment based
on commerce clause, courts must balance policies furthered
by each in order to determine which should prevail. Rice v.
Alcoholic Beverage Control Appeals Bd., 1978-1 Trade Cas.
(CCH) 9 2054, 21 Cal. 3d 431, 146 Cal. Rptr. 585, 579 P.2d
476, 1978-1 Trade Cas. (CCH) P62054, 1978 Cal. LEXIS 238
(Cal. 1978).

Twenty-first Amendment removes spiritous liquors and
alcohol from protection of commerce clause to extent neces-
sary to allow states to adopt and enforce appropriate laws and
regulations dealing with subject and thus to burden interstate
commerce to such extent; state may exercise its power under
Twenty-first Amendment to regulate transportation through
its territory of intoxicating liquors destined for another state.
Atkins v. Manning, 206 Ga. 219, 56 S.E.2d 260, 1949 Ga.
LEXIS 423 (1949).

State has control over intoxicating liquors, and such con-
trol is not restricted by Commerce Clause. Dundalk Liquor
Co. v. Tawes, 201 Md. 58, 92 A.2d 560, 1952 Md. LEXIS 395
(Md. 1952).

State has power under Twenty-first Amendment to for-
bid all importations of liquor which do not comply with state
regulations, and state is relieved of limitations of Commerce
Clause. Ruppert v. Morrison, 117 Vt. 83, 85 A.2d 584, 1952 Vt.
LEXIS 103 (Vt. 1952).

8. Laws and regulations related to wine manufacture
and distribution

State law authorizing sale of newly defined wine product
in grocery stores if produced exclusively from grapes grown
in state is clearly protectionist measure which violates com-
merce clause and which cannot be saved by § 2 of Twenty-
first Amendment. Loretto Winery, Ltd. v. Duffy, 761 F.2d 140,
1985 U.S. App. LEXIS 31133 (2d Cir. 1985).

North Carolina’s regulatory preference of in-state wine
manufacturers discriminates against out-of-state wine man-
ufacturers and sellers, in violation of dormant Commerce
Clause and preference is not supported by any clear concern
of Twenty-first Amendment, and therefore, is not saved by
Twenty-first Amendment. Beskind v. Easley, 325 F.3d 506,
2003 U.S. App. LEXIS 6603 (4th Cir. 2003).
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Because of absence of identical restriction on Texas win-
eries, Texas’s statutory prohibition against out-of-state win-
eries directly selling and shipping wine to Texas consumers
was constitutionally defective under Commerce Clause, and
enjoinment of administrator of Texas Alcoholic Beverage
Commission from enforcing challenged provisions was appro-
priate remedy. Dickerson v. Bailey, 336 F.3d 388, 2003 U.S.
App. LEXIS 12978 (5th Cir. 2003).

N.Y. Alco. Bev. Cont. Law §§ 100(1), 102(1)(a), and 102(1)
(b), which prohibit out-of-state wine retailers from selling and
delivering wine directly to New York consumers, are valid ex-
ercise of state’s rights under Twenty-first Amendment, U.S.
Const. amend. XXI, § 2, and do not violate Commerce Clause,
U.S. Const. art. I, § 8, cl. 3, because regulatory scheme man-
dates that both in-state and out-of-state liquor pass through
same three-tier system before ultimate delivery to consumer.
Arnold’s Wines, Inc. v. Boyle, 571 F.3d 185, 2009 U.S. App.
LEXIS 14286 (2d Cir. 2009).

U.S. Const. amend. 21, § 2 does not allow states to regulate
direct shipment of wine on terms that discriminate in favor of
in-state producers, and straightforward attempts to discrimi-
nate in favor of local producers are not saved by Twenty-first
Amendment; so, unless state shows that discrimination is de-
monstrably justified, statutes regulating alcohol that discrimi-
nate against interstate commerce must be invalidated; how-
ever, three-tier system itself is unquestionably legitimate, and
state policies are protected under Twenty-first Amendment
when they treat liquor produced out of state same as its do-
mestic equivalent. Freeman v. Corzine, 629 F.3d 146, 2010
U.S. App. LEXIS 25694 (3d Cir. 2010).

Florida-based wine retailer attacked core provisions
of Missouri’s three-tired alcohol distribution system that
Supreme Court described as unquestionably legitimate;
Missouri imposed same licensing requirements on in-state
and out-of-state retailers, and three-tiered distribution sys-
tem did not discriminate against out-of-state retailers and
wholesalers. Sarasota Wine Mkt., LLC v. Schmitt, 987 F.3d
1171, 2021 U.S. App. LEXIS 4322 (8th Cir. 2021), reh’g de-
nied en banc 2021 U.S. App. LEXIS 8715 (8th Cir. Mar. 24,
2021), cert. denied, 142 S. Ct. 335, 211 L. Ed. 2d 178, 2021
U.S. LEXIS 5097 (2021).

N.C. Gen. Stat. §§ 18B-102.1(a) and 18B-109(a), as core
provisions of the Retail Wine Importation Bar and part of
North Carolina’s alcoholic beverage control regime, discrimi-
nate against interstate commerce by allowing in-state retail-
ers to ship their wine directly to North Carolina consumers,
while prohibiting out-of-state wine retailers from doing the
same; in-state retailers’ privilege of shipping wine directly to
consumers benefits them by broadening the manner they can
do business. B-21 Wines, Inc. v. Bauer, 36 F.4th 214, 2022
U.S. App. LEXIS 15019 (4th Cir. 2022), reh’g denied en banc
2022 U.S. App. LEXIS 17960 (4th Cir. June 28, 2022).

Although the North Carolina Retail Wine Importation Bar
discriminates against interstate commerce, it is nevertheless
justified on the legitimate nonprotectionist ground of pre-
serving North Carolina’s three-tier system; North Carolina
acted within its constitutional authority, granted by Section
2 of the Twenty-first Amendment, in adopting the Retail
Wine Importation Bar and prohibiting out-of-state retailers
from shipping wine directly to consumers. B-21 Wines, Inc. v.
Bauer, 36 F.4th 214, 2022 U.S. App. LEXIS 15019 (4th Cir.
2022), reh’g denied en banc 2022 U.S. App. LEXIS 17960 (4th
Cir. June 28, 2022).

North Carolina Retail Wine Importation Bar directly
implicates the provisions of Section 2 of the Twenty-first
Amendment; the “transportation or importation” of wine “for
delivery” into North Carolina is specified in Section 2 of the
Twenty-first Amendment, and North Carolina’s constitutional
power to enact restrictions such as the Bar is therefore at its
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apex. B-21 Wines, Inc. v. Bauer, 36 F.4th 214, 2022 U.S. App.
LEXIS 15019 (4th Cir. 2022), reh’g denied en banc 2022 U.S.
App. LEXIS 17960 (4th Cir. June 28, 2022).

9. Other particular cases

State of New York could not prohibit sale at airport of
liquor purchased outside of state to departing international
travelers for delivery at their foreign destinations; although
state, by virtue of provisions of Twenty-first Amendment, is
totally unconfined by traditional commerce clause limitations
when it restricts importation of intoxicants destined for use,
distribution, or consumption within its borders, nevertheless
Twenty-first Amendment does not obliterate commerce clause
so far as to empower state to prohibit absolutely passage of li-
quor through its territory, under supervision of United States
Bureau of Customs, for delivery to consumers in foreign coun-
tries; state may not totally prevent transactions carried on
under aegis of law passed by Congress in exercise of its ex-
plicit power under Federal Constitution to regulate commerce
with foreign nations. Hostetter v. Idlewild Bon Voyage Liquor
Corp., 377 U.S. 324, 84 S. Ct. 1293, 12 L. Ed. 2d 350, 1964 U.S.
LEXIS 2170 (1964).

State liquor tax that imposes 20 percent excise tax on
sales of liquor at wholesale, and from which certain locally
produced alcoholic beverages are exempt, violates Commerce
clause because it has both purpose and effect of discriminat-
ing in favor of local products, and it is not saved by Twenty
First Amendment because, while it violates central tenet of
Commerce clause, it is not supported by any clear concern of
Twenty First Amendment in combating perceived evils of un-
restricted traffic in liquor. Bacchus Imports v. Dias, 468 U.S.
263, 104 S. Ct. 3049, 82 L. Ed. 2d 200, 1984 U.S. LEXIS 135
(1984).

Twenty-first Amendment did not immunize state laws
from invalidation under Commerce Clause (Art I, § 8, cl 3)
when those laws have practical effect of regulating liquor sales
in other states, for purposes of state statute requiring brew-
ers and importers of beer to affirm that their posted prices for
products sold to in-state wholesalers were as of time of post-
ing no higher than prices at which they sold those products in
bordering states. Healy v. Beer Inst., 491 U.S. 324, 109 S. Ct.
2491, 105 L. Ed. 2d 275, 1989 U.S. LEXIS 3041 (1989).

States’ power to regulate importation of intoxicating liquor
under U.S. Const. amend XXI, § 2, does not allow states to
ban, or severely limit, direct shipment of out-of-state wine
while simultaneously authorizing direct shipment by in-state
producers in violation of prohibition against discrimination
in interstate commerce under U.S. Const. art. I, § 8, cl. 3.
Granholm v. Heald, 544 U.S. 460, 125 S. Ct. 1885, 161 L. Ed.
2d 796, 18 Fla. L. Weekly Fed. S 263, 2005 U.S. LEXIS 4174
(2005).

Indiana statute, which makes unlawful all direct ship-
ments from out of state to in-state consumers by any person
in business of selling alcoholic beverages in another state or
country, is not unconstitutional. Bridenbaugh v. Freeman-
Wilson, 227 F.3d 848, 2000 U.S. App. LEXIS 22991 (7th Cir.
2000), cert. denied, 532 U.S. 1002, 121 S. Ct. 1672, 149 L. Ed.
2d 652, 2001 U.S. LEXIS 3359 (2001).

Local preference provision located in N.C. Gen. Stat. §
18B-1101(3) was declared unconstitutional as discriminatory
against interstate commerce in violation of U.S. Const. art. I,
§ 8, cl. 3, and provision was not saved by U.S. Const. amend.
XXI. Beskind v. Easley, 325 F.3d 506, 2003 U.S. App. LEXIS
6603 (4th Cir. 2003).

Because Twenty-first Amendment grants states virtually
complete control over whether to permit importation or sale
of liquor and how to structure liquor distribution system, and
because dormant Commerce Clause only prevents state from
enacting regulation that favors in-state producers and thus
discriminates against interstate commerce, Personal Import
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Exception to state’s Alcoholic Beverage Control Act, Va. Code
Ann. § 4.1-100 et seq., does not violate Commerce Clause.
Brooks v. Vassar, 462 F.3d 341, 2006 U.S. App. LEXIS 23144
(4th Cir. 2006), cert. denied, 550 U.S. 934, 127 S. Ct. 2251, 167
L. Ed. 2d 1090, 2007 U.S. LEXIS 5184 (2007).

Personal Import Exception to state’s Alcoholic Beverage
Control Act, Va. Code Ann. § 4.1-100 et seq., is not economic
protectionism but part of state’s import regulation, as it pro-
vides de minimis exception to state’s import regulations, al-
lowing consumers to import one gallon or four liters of wine
for personal consumption (under no economic construct could
such provision be considered economic protectionism of local
industry because it actually amounts to disadvantage local
wineries whose wine may only be purchased through retail-
ers); accordingly, Personal Import Exception does not violate
dormant Commerce Clause. Brooks v. Vassar, 462 F.3d 341,
2006 U.S. App. LEXIS 23144 (4th Cir. 2006), cert. denied, 550
U.S. 934, 127 S. Ct. 2251, 167 L. Ed. 2d 1090, 2007 U.S. LEXIS
5184 (2007).

Regulating alcoholic beverage retailing was largely State’s
prerogative under Twenty-first Amendment, and limited
rights Texas gave state-licensed alcoholic beverage retailers
to make deliveries did not transgress Dormant Commerce
Clause by requiring that only retailers with physical presence
in Texas could deliver to consumers in Texas; court reversed
district court’s invalidation of requirement that only retail-
ers with physical presence within State could receive retailer
permits or deliver to in-state consumers and reinstated Tex.
Alco. Bev. Code Ann. §§ 22.03, 24.03, 54.12, and 107.07(f).
Wine Country Gift Baskets.com v. Steen, 612 F.3d 809, 2010
U.S. App. LEXIS 15089 (5th Cir. 2010), cert. denied, 562 U.S.
1270, 131 S. Ct. 1602, 179 L. Ed. 2d 499, 2011 U.S. LEXIS
2095 (2011).

Although 21st Amendment empowered state to regulate
alcoholic beverage sales within its borders provision did not
empower state to favor local liquor industries by erecting bar-
riers to competition in violation of Commerce Clause; hence,
state’s three-tier alcohol distribution system which banned
direct shipment to customers of alcohol from out-of-state sell-
ers was unconstitutional because it did not pass promote 21st
Amendment’s core goals of temperance, raising revenue, and
ensuring orderly market. Heald v. Engler, 342 F.3d 517, 2003
FED App. 0308P, 2003 U.S. App. LEXIS 17965 (6th Cir. 2003),
reh’g, en banc, denied, 2003 U.S. App. LEXIS 23001 (6th Cir.
Nov. 4, 2003), cert. granted, 541 U.S. 1062, 124 S. Ct. 2389,
158 L. Ed. 2d 962, 2004 U.S. LEXIS 3697 (2004), cert. granted,
541 U.S. 1062, 124 S. Ct. 2389, 158 L. Ed. 2d 962, 2004 U.S.
LEXIS 3698 (2004), aff'd, 544 U.S. 460, 125 S. Ct. 1885, 161
L. Ed. 2d 796, 18 Fla. L. Weekly Fed. S 263, 2005 U.S. LEXIS
4174 (2005).

In challenge to state statute prohibiting all public corpora-
tions, regardless of in-state or out-of-state status, from hold-
ing P liquor sales permits, there was no substantial burden on
interstate commerce, in part because statute did not prohibit
interstate economic actors from entering the in-state market
and it did not discriminate between similarly situated in-
state and out-of-state interests. Wal-Mart Stores, Inc. v. Tex.
Alcoholic Bev. Comm’n, 945 F.3d 206, 2019 U.S. App. LEXIS
36427 (5th Cir. 2019), cert. denied, 141 S. Ct. 874, 208 L. Ed.
2d 437, 2020 U.S. LEXIS 5664 (2020).

State statute directing wholesalers to fix and maintain
prices at which they will sell retailers alcoholic liquor which
has been transported in interstate commerce does not im-
pinge upon Congress’ exclusive power to regulate commerce;
Twenty-first Amendment accorded to states power to enact
such statute unrestricted by commerce clause. Beckanstin v.
Liquor Control Com., 140 Conn. 185, 99 A.2d 119, 1953 Conn.
LEXIS 223 (Conn. 1953).
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Kansas statutes which do not prohibit but only reason-
ably regulate transportation of intoxicating liquors across
state and are not in conflict with any federal statutes regu-
lating interstate shipments of intoxicating liquors, do not vio-
late Commerce Clause or Twenty-first Amendment. State v.
Goldberg, 161 Kan. 174, 166 P.2d 664, 1946 Kan. LEXIS 215
(Kan. 1946).

b. Other Provisions

10. Effect of Supremacy Clause

When state regulations squarely conflict with accomplish-
ment and execution of full purposes of federal law, and state’s
central power under Twenty-First Amendment for regulating
times, places, and manner under which liquor may be import-
ed and sold is not directly implicated, balance between state
and federal power tips decisively in favor of federal law, and
enforcement of state statute requiring cable television opera-
tors to delete all advertisements for alcoholic beverages con-
tained in out-of-state signals that are retransmitted is barred
by Supremacy clause. Capital Cities Cable, Inc. v. Crisp, 467
U.S. 691, 104 S. Ct. 2694, 81 L. Ed. 2d 580, 10 Media L. Rep.
(BNA) 1873, 1984 U.S. LEXIS 112 (1984).

Supremacy clause of United States Constitution made tax
lien priorities accorded United States under 26 USCS § 6323
control over any priority scheme established by state law;
statute providing scheme of priorities among private creditors
of liquor licensees in no way related to state’s interest in regu-
lating consumption and distribution of alcohol, with respect
to which Twenty-first Amendment exempted states from tra-
ditional commerce clause limitations. Business Title Corp. v
Division of Labor Law Enforcement, 17 Cal. 3d 878, 132 Cal.
Rptr. 454, 553 P.2d 614, 38 A.F.T.R.2d (RIA) 5734 (App 1976).

11. Effect of equal protection clause

Since adoption of Twenty-first Amendment, equal protec-
tion clause of Fourteenth Amendment is not applicable to in-
toxicating liquor; under Twenty-first Amendment, discrimina-
tion against imported liquor is permissible even if it is not
incident of reasonable regulation of liquor traffic. Mahoney v.
Joseph Triner Corp., 304 U.S. 401, 58 S. Ct. 952, 82 L. Ed.
1424, 37 U.S.P.Q. (BNA) 552, 1938 U.S. LEXIS 1143 (1938).

On basis of Twenty-first Amendment, state’s discrimina-
tion between domestic and imported intoxicating liquors, or
between imported intoxicating liquors, is not prohibited by
equal protection clause. Indianapolis Brewing Co. v. Liquor
Control Com., 305 U.S. 391, 59 S. Ct. 254, 83 L. Ed. 243, 1939
U.S. LEXIS 929 (1939).

Invidious gender-based discrimination against males 18-
20 years of age contained in state statutes prohibiting sale of
3.2 percent beer to males under age of 21 and to females un-
der age of 18 is not saved from invalidation as denial of equal
protection of laws in violation of Fourteenth Amendment by
virtue of power of states to regulate alcoholic beverages under
Twenty-first Amendment, which does not recognize, even indi-
rectly, classifications based upon gender. Craig v. Boren, 429
U.S. 190, 97 S. Ct. 451, 50 L. Ed. 2d 397, 1976 U.S. LEXIS 183
(1976), reh’g denied, 429 U.S. 1124, 97 S. Ct. 1161, 51 L. Ed.
2d 574, 1977 U.S. LEXIS 908 (1977).

State statute imposing on nonresident brewers require-
ments which were not imposed on brewers who resided within
state did not violate equal protection clause; classification
recognized by Twenty-first Amendment cannot be deemed for-
bidden by Fourteenth Amendment. Ruppert v. Liquor Control
Com., 138 Conn. 669, 88 A.2d 388, 1952 Conn. LEXIS 141
(Conn. 1952).

Twenty-first Amendment does not empower state to invade
constitutional rights guaranteed by equal protection clause
of Fourteenth Amendment; however, failure of state statute
dealing with sales of liquor to include wines and malt bever-
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ages did not constitute invidious discrimination in violation of
equal protection clause. Federal Distillers, Inc. v. State, 304
Minn. 28, 229 N.W.2d 144, 1975 Minn. LEXIS 1390 (Minn.
1975).

12. Effect of due process clause

State’s exercise of its power under Twenty-first Amendment
to prohibit or regulate liquor traffic within its borders, insofar
as such regulations discriminate against or impose special
burdens on activities and persons involved in such traffic,
is not generally limited by due process clause of Fourteenth
Amendment, at least where state’s regulations are reasonably
appropriate to effectuate its Twenty-first Amendment powers.
Indianapolis Brewing Co. v. Liquor Control Com., 305 U.S.
391, 59 S. Ct. 254, 83 L. Ed. 243, 1939 U.S. LEXIS 929 (1939);
Ziffrin, Inc. v. Reeves, 308 U.S. 132, 60 S. Ct. 163, 84 L. Ed.
128, 1939 U.S. LEXIS 96 (1939); State v. Payne, 183 Kan. 396,
327 P.2d 1071, 1958 Kan. LEXIS 363 (Kan. 1958).

Twenty-First Amendment does not prevent Congress from
exercising its spending power in conditioning portion of state’s
federal highway funds on state’s adoption of minimum drink-
ing age of 21; while amendment in no way increased Congress’
authority to legislate with respect to liquor, amendment did
not limit or withdraw Congress’ ability to exercise authority
under its existing delegated powers, including spending pow-
er. South Dakota v. Dole, 791 F.2d 628, 1986 U.S. App. LEXIS
25261 (8th Cir.), cert. granted, 479 U.S. 982, 107 S. Ct. 567,
93 L. Ed. 2d 572, 1986 U.S. LEXIS 4884 (1986), aff'd, 483 U.S.
203, 107 S. Ct. 2793, 97 L. Ed. 2d 171, 1987 U.S. LEXIS 2871
(1987).

Twenty-first Amendment does not empower states to in-
vade constitutional rights guaranteed by due process clause
of Fourteenth Amendment; however, statute regulating sale
of liquor did not employ constitutionally impermissible pre-
sumption violative of due process. Federal Distillers, Inc. v.
State, 304 Minn. 28, 229 N.W.2d 144, 1975 Minn. LEXIS 1390
(Minn. 1975).

13. Effect of export-import clause

State of Kentucky could not require importer of Scotch
whiskey to pay tax of ten cents on each proof gallon of whis-
key which it imported from Scotland, which tax was collect-
ed while whiskey remained in unbroken packages in hands
of original importer and prior to resale or use by importer;
export-import clause of Federal Constitution (Art I, § 10, cl
2), which prohibits states from imposing duties or imposts on
imports or exports, except as may be absolutely necessary for
executing state inspection laws, precludes state from exercis-
ing its Twenty-first Amendment powers over intoxicating li-
quors by imposing tax on imported liquors while in hands of
importer in unbroken, original packages, prior to resale or use
by importer within state. Department of Revenue v. James B.
Beam Distilling Co., 377 U.S. 341, 84 S. Ct. 1247, 12 L. Ed. 2d
362, 1964 U.S. LEXIS 1139 (1964).

14. Miscellaneous

Notwithstanding claim of violation of First and Fourteenth
Amendment guarantees of freedom of expression, regulations
by state department of alcoholic beverage control, prohibit-
ing certain sexually explicit live entertainment or films in li-
censed bars and nightclubs, were not unconstitutional, in view
of state’s regulatory powers under Twenty-first Amendment;
although some performances to which regulations addressed
themselves were within limits of constitutional protection of
freedom of expression, state did not forbid such performances
across board, but merely proscribed such performances in
establishments which it licensed to sell liquor by drink; de-
partment’s conclusion, embodied in regulations, that certain
sexual performances and dispensation of liquor by drink ought
not to occur simultaneously at premises which had licenses,
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was not irrational one. California v. La Rue, 409 U.S. 109, 93
S. Ct. 390, 34 L. Ed. 2d 342, 1972 U.S. LEXIS 128 (1972), reh’g
denied, 410 U.S. 948, 93 S. Ct. 1351, 35 L. Ed. 2d 615, 1973
U.S. LEXIS 3546 (1973), overruled in part, 44 Liquormart v.
Rhode Island, 517 U.S. 484, 116 S. Ct. 1495, 134 L.. Ed. 2d 711,
9 Fla. L. Weekly Fed. S 569, 96 Cal. Daily Op. Service 3338,
24 Media L. Rep. (BNA) 1673, 1996 U.S. LEXIS 3020 (1996).

2. Other Laws

15. Miscellaneous

Statute prohibiting women from tending bar except when
they are licensees, wives of licensees, or, singly or with their
husbands, sole shareholders of corporation holding license,
has nothing to do with flow of alcoholic beverages into state
and therefore does not fall within literal language of Twenty-
first Amendment; notwithstanding Twenty-first Amendment,
state may not prohibit employment of women bartenders, be-
cause to do so would violate provision of Federal Civil Rights
Act (42 USCS § 2000-2(a)) prohibiting discrimination in em-
ployment on basis of sex. Sail’er Inn, Inc. v. Kirby, 3 Empl.
Prac. Dec. (CCH) § 222, 5 Cal. 3d 1, 95 Cal. Rptr. 329, 485 P.2d
529, 3 Empl. Prac. Dec. (CCH) P8222, 3 Fair Empl. Prac. Cas.
(BNA) 550, 1971 Cal. LEXIS 230 (Cal. 1971).

C. Particular Regulations

16. Slate monopoly on importation or sale

Eleventh Amendment did not bar liquor store’s suit seek-
ing declaration that Maryland’s regulatory scheme for liquor
wholesales violated Sherman Act since plaintiff was not seek-
ing damages but declaratory and injunctive relief on basis of
violation of federal law, and complaint was sufficiently narrow
that it did not impinge on state’s sovereignty under Twenty-
first amendment. TFWS, Inc. v. Schaefer, 2001-1 Trade Cas.
(CCH) 3183, 2001-1 Trade Cas. (CCH) 9 8183, 242 F.3d 198,
2001-1 Trade Cas. (CCH) P73183, 2001-1 Trade Cas. (CCH)
P78183, 2001 U.S. App. LEXIS 2978 (4th Cir. 2001).

In action against Washington State Liquor Control Board
by corporation that operated international chain of member-
ship warehouses, district court properly held that post-and-
hold scheme under Wash. Rev. Code § 66.28.180(2)(a) and
Wash. Admin. Code §§ 314-20-100(2), (5), 314-24-190(2), (5)
was hybrid restraint of trade, that it was per se violation of
Sherman Act, 15 USCS § 1, that restraint was subject to pre-
emption under Sherman Act, and that provisions could not
be saved by operation of Washington’s powers under U.S.
Const. amend. XXI, § 2. Costco Wholesale Corp. v. Maleng,
2008-1 Trade Cas. (CCH) 4 6021, 522 F.3d 874, 2008-1 Trade
Cas. (CCH) P76021, 2008 U.S. App. LEXIS 6895 (9th Cir.),
remanded, 2008-2 Trade Cas. (CCH) Y 6263, 538 F.3d 1128,
2008-2 Trade Cas. (CCH) P76263, 2008 U.S. App. LEXIS
17429 (9th Cir. 2008).

Twenty-first Amendment completely removed any possible
doubt as to constitutionality of state statute vesting in state
liquor control commission power to import liquor into state,
and permitting no person to buy or sell liquor except by or
through commission. State v. Arluno, 222 Iowa 1, 268 N.W.
179 (Iowa 1936).

In view of Twenty-first Amendment, commerce clause of
Constitution was not violated by state statute prohibiting
sale of intoxicating liquor by private individuals or corpora-
tions, and providing for sale thereof by state through system
of stores. State v. Andre, 54 P.2d 566, 1936 Mont. LEXIS 13
(Mont. 1936).

17. Licenses, permits, fees or taxes

Under Twenty-first Amendment, state could constitution-
ally enact legislation providing that only common carriers li-
censed by state would have right to transport locally manufac-
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tured intoxicating liquors out of state. Ziffrin, Inc. v. Reeves,
308 U.S. 132, 60 S. Ct. 163, 84 L. Ed. 128, 1939 U.S. LEXIS
96 (1939).

State statute confining business of transporting intoxicat-
ing liquors through state to those who are licensed as common
carriers is reasonable regulation. Cartlidge v. Rainey, 168
F.2d 841, 1948 U.S. App. LEXIS 2145 (5th Cir.), cert. denied,
335 U.S. 885, 69 S. Ct. 237, 93 L. Ed. 424, 1948 U.S. LEXIS
1511 (1948).

Although state was operating in its “core” power under §
2 of Twenty-First Amendment to Constitution, it did not re-
tained power to implement laws governing transfer of liquor li-
cense despite existence of prior federal tax lien; issue involved
primacy of federal tax lien over state license rather than regu-
lation of liquor, and state’s ability to regulate delivery or sale
of liquor in state, as opposed to licenses, was not impinged. In
re Kimura, 969 F.2d 806, 92 Cal. Daily Op. Service 6090, 92
D.A.R. 9646, 70 A.F.T.R.2d (RIA) 5414 (CA9 1992).

Amendment did not give state right to condition transfer of
liquor license upon satisfaction of claims of trade creditors pri-
or to federal tax lien; case involved primacy of federal tax lien
over state license and fact that license happened to regulate
liquor establishment was coincidental. United States v Stone
(In re Stone), 6 F.3d 581, 93 Cal. Daily Op. Service 7049, 93
D.A.R. 12042, 72 A.F.T.R.2d (RIA) 6103, 93 TNT 202-15 (CA9
1993).

Unpublished decision: Where petitioner attorney chal-
lenged forfeiture of defendant’s liquor license and argued dis-
trict court erred in finding attorney had no standing under
Twenty-First Amendment, argument was rejected because at-
torney’s injury, if any, stemmed from his failure to establish
right to license in first instance, not state’s inability to regu-
late alcohol within its borders and attorney’s claim fell under
21 USCS § 853, out of Twenty-First Amendment’s zone of in-
terests, which was state’s interests. United States v. Carrie,
206 Fed. Appx. 920, 2006 U.S. App. LEXIS 28500 (11th Cir.
2006), reh’g denied, reh’g, en banc, denied, 254 Fed. Appx.
803, 2007 U.S. App. LEXIS 30524 (11th Cir. 2007), habeas
corpus proceeding, 2010 U.S. Dist. LEXIS 140386 (D.S.C. Dec.
29, 2010).

Since state may, under Twenty-first Amendment, prohibit
sale, transportation, and storage of liquors altogether, it may
fix license which, if burden on interstate commerce at all, is
less burden than prohibiting sale and transportation altogeth-
er. McCarroll v. Clyde Collins Liquors, Inc., 198 Ark. 896, 132
S.W.2d 19, 1939 Ark. LEXIS 147 (1939).

Arkansas statute requiring that persons transporting in-
toxicating liquor through or across state have state permit,
and providing for confiscation in event of noncompliance,
is valid under Twenty-first Amendment to Constitution of
United States.Welborn v. Morley, 219 Ark. 569, 243 S.W.2d
635, 1951 Ark. LEXIS 566 (1951).

State statute prohibiting liquor permittees and permit-
tee backers of one class from being permittees and backers of
any other class was constitutional exercise of state’s legisla-
tive power under Twenty-first Amendment. Ruppert v. Liquor
Control Com., 138 Conn. 669, 88 A.2d 388, 1952 Conn. LEXIS
141 (Conn. 1952).

Under Twenty-first Amendment, state legislatures, subject
to constitutional restrictions, may lawfully grant right to en-
gage in traffic of liquor to certain class or classes of persons
and withhold it from others, and no one may complain because
liquor legislation has denied him privilege of engaging in li-
quor traffic. Brown Distributing Co. v. Oklahoma Alcoholic
Beverage Control Board, 1979 OK 101, 597 P.2d 324, 1979
Okla. LEXIS 252 (Okla. 1979).

Statute establishing special exemption to quota restric-
tions on liquor licenses was reasonable decision by legislature
to increase number of available liquor licenses, within scope
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of state’s broad power over regulation of liquor traffic under
Twenty First Amendment. Moedern v. McGinnis, 70 Wis. 2d
1056, 236 N.W.2d 240, 1975 Wisc. LEXIS 1390 (Wis. 1975).

18. Taxes or duties

State of Kentucky could not require importer of Scotch
whiskey to pay tax of ten cents on each proof gallon of whis-
key which it imported from Scotland, which tax was collect-
ed while whiskey remained in unbroken packages in hands
of original importer and prior to resale or use by importer;
export-import clause of Federal Constitution (Art I, § 10, cl
2), which prohibits states from imposing duties or imposts on
imports or exports, except as may be absolutely necessary for
executing state inspection laws, precludes state from exercis-
ing its Twenty-first Amendment powers over intoxicating li-
quors by imposing tax on imported liquors while in hands of
importer in unbroken, original packages, prior to resale or use
by importer within state. Department of Revenue v. James B.
Beam Distilling Co., 377 U.S. 341, 84 S. Ct. 1247, 12 L.. Ed. 2d
362, 1964 U.S. LEXIS 1139 (1964).

Unpublished decision: District court’s determination that
certain Maryland liquor regulations did not promote temper-
ance because they did not raise liquor and wine prices was
clearly erroneous; determination was based on comparison of
wholesale and retail liquor prices in Maryland and Delaware,
but district court failed to take into account whether differ-
ence in two states’ excise tax rates affected price comparison
analysis. TFWS, Inc. v. Schaefer, 2005-2 Trade Cas. (CCH)
4885, 147 Fed. Appx. 330, 2005-2 Trade Cas. (CCH) P74885,
2005 U.S. App. LEXIS 16661 (4th Cir. 2005), corrected, 2005
U.S. App. LEXIS 29555 (4th Cir. Aug. 9, 2005), injunction
granted, 2007-2 Trade Cas. (CCH) 9 5920, 2007-2 Trade Cas.
(CCH) P75920, 2007 U.S. Dist. LEXIS 76362 (D. Md. Sept.
27, 2007).

Under Twenty-first Amendment, state could enact stat-
ute making it unlawful for any person to evade or attempt to
evade payment of tax or duty on alcoholic liquor or to possess
any cask or package of such liquor without having thereon
each mark or stamp required by law; even if statute was de-
signed only to effectuate collection of taxes and had no relation
to protection of public health, safety, or morals, state could,
under Twenty-first Amendment, discriminate in favor of alco-
holic liquor processed within state as against alcoholic liquor
processed elsewhere, and such discrimination was permissible
although it was not incident to reasonable regulation of liquor
traffic or to protection of health, safety, or general welfare of
its citizens. State v. Payne, 183 Kan. 396, 327 P.2d 1071, 1958
Kan. LEXIS 363 (Kan. 1958).

19. Place of sale

Twenty-First Amendment does not justify state statute
which vests in governing bodies of churches and schools power
effectively to veto applications for liquor licenses within 500
foot radius of church or school, where state has delegated to
churches power relating to liquor sales; state cannot exer-
cise its power under Twenty-First Amendment in way that
impinges upon establishment clause of First Amendment.
Larkin v. Grendel’s Den, Inc., 459 U.S. 116, 103 S. Ct. 505, 74
L. Ed. 2d 297, 1982 U.S. LEXIS 170 (1982).

20. —Airlines

New Mexico Liquor Control Act, as it governed alcoholic
beverage service provided by airline on flights departing from
or arriving into New Mexico under N.M. Stat. §§ 60-6E-4, 60-
6E-5, and 60-6A-9, was impliedly preempted because it fell
within field of aviation safety that Congress intended federal
law to occupy exclusively under Supremacy Clause and 49
USCS §§ 44701 and 44728; however, 21st Amendment re-
quired balancing of state’s core powers and federal interests of
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FAA. US Airways, Inc. v. O'Donnell, 627 F.3d 1318, 2010 U.S.
App. LEXIS 24799 (10th Cir. 2010).

21. —Employment of women

Statute prohibiting women from tending bar except when
they are licensees, wives of licensees, or, singly or with their
husbands, sole shareholders of corporation holding license,
has nothing to do with flow of alcoholic beverages into state
and therefore does not fall within literal language of Twenty-
first Amendment; notwithstanding Twenty-first Amendment,
state may not prohibit employment of women bartenders, be-
cause to do so would violate provision of Federal Civil Rights
Act (42 USCS § 2000-2(a)) prohibiting discrimination in em-
ployment on basis of sex. Sail’er Inn, Inc. v. Kirby, 3 Empl.
Prac. Dec. (CCH) § 222, 5 Cal. 3d 1, 95 Cal. Rptr. 329, 485 P.2d
529, 3 Empl. Prac. Dec. (CCH) P8222, 3 Fair Empl. Prac. Cas.
(BNA) 550, 1971 Cal. LEXIS 230 (Cal. 1971).

22. —Live entertainment

State statute prohibiting nude dancing in establishments
licensed by state to sell liquor for on-premises consumption
does not violate First Amendment since statute is within
state’s power conferred by Twenty-First Amendment to regu-
late sale of liquor within its boundaries; state’s power to ban
sale of alcoholic beverages entirely includes lesser power to
ban sale of liquor on premises where topless dancing occurs
and whatever artistic or communicative value that might at-
tach to topless dancing is overcome by state’s exercise of its
broad powers arising under Twenty-First Amendment. New
York State Liquor Authority v. Bellanca, 452 U.S. 714, 101 S.
Ct. 2599, 69 L. Ed. 2d 357, 7 Media L. Rep. (BNA) 1500, 1981
U.S. LEXIS 119 (1981), overruled in part, 44 Liquormart v.
Rhode Island, 517 U.S. 484, 116 S. Ct. 1495, 134 L. Ed. 2d 711,
9 Fla. L. Weekly Fed. S 569, 96 Cal. Daily Op. Service 3338,
24 Media L. Rep. (BNA) 1673, 1996 U.S. LEXIS 3020 (1996).

City ordinance prohibiting performance of nude or nearly
nude dancing on premises of business establishment licensed
to sell liquor for consumption on premises is constitutional
under Federal Constitution’s Twenty-first Amendment, even
where it is local voters rather than city or state who have au-
thority under state constitution to determine whether liquor
may be sold in city; fact that state has delegated one portion
of its regulatory power under Twenty-first Amendment to
electorate—power to decide if liquor may be served in local
establishments--does not mean that each liquor licensing de-
cision must be made by plebiscite. Newport v. Tacobucci, 479
U.S. 92, 107 S. Ct. 383, 93 L. Ed. 2d 334, 1986 U.S. LEXIS
20 (1986), reh’g denied, 479 U.S. 1047, 107 S. Ct. 913, 93 L.
Ed. 2d 862, 1987 U.S. LEXIS 255 (1987), overruled in part, 44
Liquormart v. Rhode Island, 517 U.S. 484, 116 S. Ct. 1495, 134
L. Ed. 2d 711, 9 Fla. L. Weekly Fed. S 569, 96 Cal. Daily Op.
Service 3338, 24 Media L. Rep. (BNA) 1673, 1996 U.S. LEXIS
3020 (1996).

Municipal ordinance, banning topless dancing in every
“cabaret, bar or lounge, dance hall, discotheque, restaurant or
coffee shop within municipal boundaries,” was not adequate-
ly limited in its impact so as to be validated by Twenty-first
Amendment; Amendment does not justify regulatory control
over places that serve only food or which provide entertain-
ment but not alcoholic beverages. Salem Inn, Inc. v. Frank,
522 F.2d 1045, 1975 U.S. App. LEXIS 12945 (2d Cir. 1975).

County commission had authority to enact ordinance pro-
hibiting nude or seminude dancing under state’s delegation of
Twenty-first Amendment powers to municipalities and coun-
ties; presumption exists in favor of validity of regulation under
Twenty-first Amendment, and by enacting ordinance county
commissioners did not act with total irrationality or invidious
discrimination in controlling distribution and dispensation of
liquor within their jurisdiction. Fillingim v. Boone, 835 F.2d
1389, 1988 U.S. App. LEXIS 604 (11th Cir. 1988).
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Under Twenty-first Amendment, town ordinance prohib-
iting topless dancing in establishments dealing in alcoholic
beverages is constitutional; town council’s findings provided
sufficient rationale for ordinance. Lanier v. Newton, 842 F.2d
253, 1988 U.S. App. LEXIS 4486 (11th Cir. 1988).

Ordinance prohibiting topless dancing in establishments
dealing in alcoholic beverages falls within ambit of Twenty-
first Amendment and is not unconstitutionally overbroad.
Lanier v. Newton, 842 F.2d 253, 1988 U.S. App. LEXIS 4486
(11th Cir. 1988).

Because of state’s broad powers under Twenty-first
Amendment, ordinance prohibiting exotic dancers in bar did
not violate bar owner’s First Amendment rights, for purposes
of action by bar owner seeking zoning classification which
would permit him to display go-go girls in drinking establish-
ment. Walker v. Kansas City, 911 F.2d 80, 1990 U.S. App.
LEXIS 13533 (8th Cir. 1990), reh’g denied en banc 919 F.2d
1339, 1990 U.S. App. LEXIS 20881 (8th Cir. 1990), cert. de-
nied, 500 U.S. 941, 111 S. Ct. 2234, 114 L. Ed. 2d 476, 1991
U.S. LEXIS 2940 (1991).

Ordinance prohibiting exposure of certain body parts in es-
tablishments dealing in alcohol was properly analyzed under
Twenty-First Amendment rather than First Amendment, un-
der municipality’s broad powers to exercise regulatory power
under Twenty-First Amendment. Geaneas v. Willets, 911 F.2d
579, 1990 U.S. App. LEXIS 15735 (11th Cir. 1990), cert. de-
nied, 499 U.S. 955, 111 S. Ct. 1431, 113 L. Ed. 2d 484, 1991
U.S. LEXIS 1904 (1991).

County ordinance regulating nude dancing in businesses
serving liquor was not unconstitutionally overbroad because
it required more clothing be worn by erotic dancers in estab-
lishment serving liquor than by citizens on street or beach-
es; state’s power to regulate alcohol is broad and outweighs
marginal First Amendment interest in totally nude danc-
ing. Dodger’s Bar & Grill v. Johnson County Bd. of County
Comm’rs, 32 F.3d 1436, 1994 U.S. App. LEXIS 20735 (10th
Cir. 1994).

Resolution of board of county commissioners regulating en-
tertainment within 1000 feet of premises licensed to serve alco-
holic beverages was within ambit of Twenty-First Amendment
and state’s police power since there is reasonable relationship
between area immediately adjacent to licensed premises and
licensed premises. Dodger’s Bar & Grill v. Johnson County
Bd. of County Comm’rs, 98 F.3d 1262, 1996 U.S. App. LEXIS
30214 (10th Cir. 1996).

Twenty-first Amendment has been recognized as confer-
ring on states something more than normal authority inher-
ent in public power; although amendment did not nullify other
provisions of Constitution whenever state seeks to regulate
sale of liquor, it did serve to “strengthen” state’s authority in
that particular area; however state’s authority to control and
regulate sale of alcoholic beverages is designed to protect from
abuses relating to alcohol consumption and is not license to
censor whatever occurs at premises authorized to sell alcohol;
therefore, state statute prohibiting topless dancing in licensed
drinking establishment is not authorized by state’s author-
ity under Amendment. Bellanca v. New York State Liquor
Authority, 50 N.Y.2d 524, 429 N.Y.S.2d 616, 407 N.E.2d 460,
1980 N.Y. LEXIS 2396 (N.Y.), reh’g denied, 51 N.Y.2d 879,
1980 N.Y. LEXIS 4360 (N.Y. 1980), rev’d, 452 U.S. 714, 101 S.
Ct. 2599, 69 L. Ed. 2d 357, 7 Media L. Rep. (BNA) 1500, 1981
U.S. LEXIS 119 (1981).

In view of grant to states by Twenty-first Amendment of
substantial power to regulate liquor industry, suspension of
tavern liquor license by state liquor control commission for
improper conduct in violation of commission regulation, in
permitting female to dance with insufficient attire, consist-
ing of pasties which covered only nipple and areola portion
of her breasts, overall effect of which was to portray female
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as dancing in topless state, did not violate licensee’s First
Amendment rights of free expression. Salem v. Liquor Control
Com., 34 Ohio St. 2d 244, 298 N.E.2d 138, 1973 Ohio LEXIS
376 (Ohio 1973).

23. Prices and price schedules

Provision of state liquor control statute, stating that
monthly price schedules for sales of liquor to wholesalers
filed by liquor producers with state liquor authority must be
accompanied by affirmation that prices are no higher than
lowest price at which sales will be made anywhere in United
States during same month, is not valid exercise of state’s pow-
ers under Twenty-First Amendment so as to save provision
from invalidation under commerce clause, since it attempts to
regulate sales in other states of liquor to be consumed in oth-
er states. Brown-Forman Distillers Corp. v. New York State
Liquor Authority, 476 U.S. 573, 106 S. Ct. 2080, 90 L. Ed. 2d
552, 1986 U.S. LEXIS 85 (1986).

Commerce Clause is violated through operation of beer
price affirmation provisions of state liquor control act which
prevent brewer from selling below state wholesale price to any
wholesaler in any neighboring state since effect of provisions
is to control minimum price that may be charged by non-state
brewer to non-state wholesaler in any sale outside of state;
nothing in Twenty-First Amendment permits state to set min-
imum prices for sale of beer in any other state. United States
Brewers Asso. v. Healy, 1982-83 Trade Cas. (CCH) 5023, 692
F.2d 275, 1982-83 Trade Cas. (CCH) P65023, 1982 U.S. App.
LEXIS 24412 (2d Cir. 1982), aff’'d, 1983-2 Trade Cas. (CCH) 9
5661, 464 U.S. 909, 104 S. Ct. 265, 78 L. Ed. 2d 248, 1983-2
Trade Cas. (CCH) P65661, 1983 U.S. LEXIS 1916 (1983).

Under 21st Amendment, state, as part of its regulatory
scheme for sale of liquor, may constitutionally insist that li-
quor prices to domestic wholesalers and retailers be as low as
prices offered elsewhere in country. Brown-Forman Corp. v.
Tennessee Alcoholic Beverage Comm’n, 860 F.2d 1354, 1988
U.S. App. LEXIS 14762 (6th Cir. 1988), vacated, remanded,
492 U.S. 902, 109 S. Ct. 3208, 106 L. Ed. 2d 559, 1989 U.S.
LEXIS 3141 (1989).

R.I. Gen. Laws § 3-5-11.1(a), enacted under defendant
Rhode Island’s power under Twenty-First Amendment to pro-
tect consumer choice and ensure equitable pricing of retail
liquor products, was economic in nature and did not utilize
suspect classifications or trench upon fundamental rights;
plaintiff package store franchisor failed to show it was irra-
tional for defendant Rhode Island to enact measures aimed at
preventing anticompetitive practices by ensuring that holders
of Class A liquor licenses operated independently and, thus,
district court’s denial of preliminary injunction prohibiting
enforcement of statute was upheld. Wine & Spirits Retailers,
Inc. v. Rhode Island, 418 F.3d 36, 2005 U.S. App. LEXIS
16718 (1st Cir. 2005).

State statute which directs liquor wholesalers to fix and
maintain prices at which they will sell to retailers alcoholic
liquor which has been transported in interstate commerce is
constitutional under Twenty-first Amendment. Beckanstin v.
Liquor Control Com., 140 Conn. 185, 99 A.2d 119, 1953 Conn.
LEXIS 223 (Conn. 1953).

Neither Commerce Clause (Art 1, § 8, cl 3) nor Twenty-
First Amendment are violated by provision of state’s
Discrimination in Selling Act, which provides that no brand of
alcoholic liquor could be sold by manufacturers to state liquor
wholesalers at any price higher than price sold to any liquor
wholesaler anywhere in United States or District of Columbia
during immediately preceding calendar month. United States
Brewers Ass'n v. Director of New Mexico Dep’t of Alcoholic
Beverage Control, 1983-2 Trade Cas. (CCH) Y 5750, 100 N.M.
216, 668 P.2d 1093, 1983-2 Trade Cas. (CCH) P65750, 1983
N.M. LEXIS 2326 (N.M. 1983).
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If state for its own sufficient reasons deems it desirable
policy to standardize price of liquor within its borders, either
by direct price-fixing statute or by permissive sanction of such
price fixing, in order to discourage temptations of cheap liquor
due to cut-throat competition, Twenty-first Amendment gives
state such power, notwithstanding commerce clause. Pompei
Winery, Inc. v. Board of Liquor Control, 167 Ohio St. 61, 146
N.E.2d 430, 1957 Ohio LEXIS 325 (Ohio 1957), cert. denied,
356 U.S. 937, 78 S. Ct. 780, 2 L. Ed. 2d 813, 1958 U.S. LEXIS
1162 (1958), reh’g denied, 357 U.S. 915, 78 S. Ct. 1147, 2 L.
Ed. 2d 1163 (1958).

24. Advertising

State’s requirement that cable television operators in state
delete all advertisements for alcoholic beverages contained
in out-of-state signals that they retransmit by cable to their
subscribers is pre-empted by federal law, and is not saved
from pre-emption by Twenty-First Amendment. Capital Cities
Cable, Inc. v. Crisp, 467 U.S. 691, 104 S. Ct. 2694, 81 L. Ed.
2d 580, 10 Media L. Rep. (BNA) 1873, 1984 U.S. LEXIS 112
(1984).

State’s complete ban on liquor price advertising abridged
speech in violation of First Amendment where State failed to
carry burden of justifying complete ban, and ban could not
be saved by Twenty-first Amendment which does not qualify
First Amendment’s prohibition against laws abridging free-
dom of speech, but rather is limit on commerce clause. 44
Liquormart v. Rhode Island, 517 U.S. 484, 116 S. Ct. 1495,
134 L. Ed. 2d 711, 9 Fla. L. Weekly Fed. S 569, 96 Cal. Daily
Op. Service 3338, 24 Media L. Rep. (BNA) 1673, 1996 U.S.
LEXIS 3020 (1996).

First Amendment rights of state advertising media are not
violated by intrastate ban on advertising of alcoholic beverag-
es except for signs in interior of licensed sales premises which
are not visible from exterior, since there is sufficient reason to
believe that advertising and consumption are linked so as to
justify ban, whether or not concrete scientific evidence exists
to that effect. Dunagin v. Oxford, 718 F.2d 738, 10 Media L.
Rep. (BNA) 1001, 1983 U.S. App. LEXIS 15708 (5th Cir. 1983),
cert. denied, 467 U.S. 1259, 104 S. Ct. 3554, 82 L. Ed. 2d 855,
1984 U.S. LEXIS 2759 (1984).

Twenty-first Amendment gives state power to prohibit
advertising of sale of alcoholic beverages, including advertis-
ing via television, free of limitations of commerce clause of
Constitution (Article I, § 8, clause 3,). Okla. Alcoholic Bev.
Control Bd. v. Heublein Wines, Int’l, 1977 OK 136, 566 P.2d
1158, 1977 Okla. LEXIS 649 (Okla. 1977).

25. Containers and labels

Even if distiller of whiskey had met all federal require-
ments with respect to bottles and labels of liquor moving in
interstate commerce, there was no sound reason why addition-
al state regulation of bottles and labels to further legitimate
local policy could be said to run afoul of commerce clause, in
view of vast reservoir of power bestowed upon states, under
Twenty-first Amendment, to regulate liquor traffic and protect
against its evils within their borders pretty much as they see
fit. Boller Beverages, Inc. v. Davis, 38 N.J. 138, 183 A.2d 64,
1962 N.J. LEXIS 164 (N.J. 1962).

State statute prohibiting sale of beer and ale in non-
returnable glass containers was valid under Twenty-first
Amendment, even though statute applied to all sales within
state without reference to import; it is not necessary that stat-
ute contain words “import” or “importation” to come within
purview of Twenty-first Amendment. Anchor Hocking Glass
Corp. v. Barber, 118 Vt. 206, 105 A.2d 271, 1954 Vt. LEXIS
105 (Vt. 1954).
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26. Retaliatory prohibition of importation or sale

Michigan statute prohibiting local dealers in beer from
selling any beer manufactured in state which, by its law, dis-
criminated against beer manufactured in Michigan, was valid;
since adoption of Twenty-first Amendment, right of state to
prohibit or regulate importation of intoxicating liquor was not
limited by commerce clause, and discrimination between do-
mestic and imported intoxicating liquors, or between import-
ed intoxicating liquors, was not protected by equal protection
clause. Indianapolis Brewing Co. v. Liquor Control Com., 305
U.S. 391, 59 S. Ct. 254, 83 L. Ed. 243, 1939 U.S. LEXIS 929
(1939).

Under Twenty-first Amendment, Missouri could constitu-
tionally prohibit transportation or importation into state, or
purchase, sale, receipt, or possession therein by any licensee,
of any alcoholic liquor manufactured in state which, by its
law, discriminated against liquor manufactured in Missouri.
Joseph S. Finch & Co. v. McKittrick, 305 U.S. 395, 59 S. Ct.
256, 83 L. Ed. 246, 1939 U.S. LEXIS 930 (1939).

27. Prohibition of importation of liquor lacking patent
registration

Under Twenty-first Amendment, state could constitution-
ally prohibit manufacturer or wholesaler from importing any
brand of intoxicating liquors, containing more than 25 percent
of alcohol by volume, ready for sale without further process-
ing, unless such brand was duly registered in United States
Patent Office; although such statute discriminated in favor
of liquor processed within state as against liquor completely
processed elsewhere, discrimination against imported liquor
was permissible under Twenty-first Amendment even if not
incident of reasonable regulation of liquor traffic. Mahoney v.
Joseph Triner Corp., 304 U.S. 401, 58 S. Ct. 952, 82 L. Ed.
1424, 37 U.S.P.Q. (BNA) 552, 1938 U.S. LEXIS 1143 (1938).

28. Miscellaneous

Federal Constitution’s Twenty-First Amendment, which
reserves power to states to impose restrictions on sale of li-
quor, does not provide independent constitutional bar to na-
tional minimum drinking age statute (23 USCS § 158) which
directs Federal Secretary of Transportation to withhold per-
centage of otherwise allocable federal highway funds from
states in which it is lawful for person who is less than 21 years
of age to purchase or publicly possess any alcoholic beverage,
where statute is otherwise valid exercise of Congress’ power
under Federal Constitution’s spending clause; Twenty-First
Amendment does not bar such conditional grant of federal
funds, since (1) statute does not induce states to engage in un-
constitutional activities, and (2) percentage of highway funds
that are withheld from state with drinking age below 21 is rel-
atively small, so that Congress’ program does not coerce states
to enact higher minimum drinking ages than they would oth-
erwise choose. South Dakota v. Dole, 483 U.S. 203, 107 S. Ct.
2793, 97 L. Ed. 2d 171, 1987 U.S. LEXIS 2871 (1987).

State liquor reporting and labeling requirement came
within core of state’s power under Twenty First Amendment,
as applied to liquor destined for resale at 2 military bases
located within state, over which bases Federal Government
and state exercised concurrent jurisdiction. North Dakota v
United States, 495 U.S. 423, 110 S. Ct. 1986, 109 L. Ed. 2d
420 (1990).

Twenty-first Amendment does not enlarge state jurisdic-
tion over Indian reservation liquor transactions. Rehner v.
Rice, 678 F.2d 1340, 1982 U.S. App. LEXIS 18619 (9th Cir.
1982), rev’d, remanded, 463 U.S. 713, 103 S. Ct. 3291, 77 L.
Ed. 2d 961, 1983 U.S. LEXIS 104 (1983).

Although District of Columbia ordinance forbidding al-
coholic beverage licensees from storing beverages outside
District is facially inconsistent with commerce clause, it is
constitutional as valid exercise of District’s core power un-
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der Twenty-first Amendment. Milton S. Kronheim & Co. v.
District of Columbia, 91 F.3d 193, 319 U.S. App. D.C. 389,
1996 U.S. App. LEXIS 20027 (D.C. Cir. 1996), cert. denied,
520 U.S. 1186, 117 S. Ct. 1468, 137 L. Ed. 2d 681, 1997 U.S.
LEXIS 2546 (1997).

Although provision in contract between brewer and beer
distributor requiring that all disputes be arbitrated in Poland
was invalid under Illinois Beer Industry Fair Dealing Act,
815 I1l. Comp. Stat. Ann. 720/1-720/9, provision was valid and
enforceable under Federal Arbitration Act and Convention
on Recognition and Enforcement of Foreign Arbitral Awards,
Dec. 29, 1970, 21 U.S.T. 2517, implemented by 9 USCS §§
201-208, and Twenty-first Amendment did not give state au-
thority to disregard federal statutes or international treaties
with respect to liquor business; consequently, forum selection
clause was enforceable and district court erred in denying
brewer’s request to stay litigation while matter was arbitrated
in Poland. Stawski Distrib. Co. v. Browary Zywiec S.A., 349
F.3d 1023, 2003 U.S. App. LEXIS 23667 (7th Cir. 2003), reh’g
denied, reh’g, en banc, denied, 2003 U.S. App. LEXIS 25407
(7th Cir. Dec. 11, 2003), cert. denied, 541 U.S. 1010, 124 S. Ct.
2069, 1568 L. Ed. 2d 620, 2004 U.S. LEXIS 3078 (2004).

III. PRACTICE AND PROCEDURE

29. Miscellaneous

In contract case in which beer wholesaler appealed district
court’s dismissal of its case against Russian brewer based on
forum selection clause in parties’ agreement, wholesaler, on
appeal, obliquely suggested that N.Y. Alco. Bev. Cont. Law §
55-c § 55-c was enacted pursuant to powers reserved to states
under U.S. Const. Amend, XXI, to promote public’s interest
in fair, efficient and competitive distribution of malt bever-
age products via regulating relationship between brewer and
distributor; wholesaler’s contention concerning Twenty-first
Amendment consisted of only one sentence, which was not suf-
ficient to preserve argument for appellate review. S.K.I. Beer
Corp. v. Baltika Brewery, 612 F.3d 705, 2010 U.S. App. LEXIS
14822 (2d Cir. 2010).
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Annotations:

Supreme Court’s views as to extent of states’ regulatory
powers concerning or affecting intoxicating liquors, under
Federal Constitution’s Twenty-First Amendment.134 L. Ed 2d
1015.

Construction and Application of Sherman Act, 15 U.S.C.A.
§§ 1 et seq. [15 USCS §§ 1 et seq.]—Supreme Court Cases. 35
ALR Fed 2d 1.

Construction and Application of Dormant Commerce
Clause, U.S. Const. Art. I, § 8, cl. 3—Supreme Court Cases.
41 ALR Fed 2d 1.

Protection of Out-of-State Sellers from State Income Tax
by Public Law 86-272 (15 U.S.C.A. §§ 381 to 384 [15 USCS §§
381-384]). 182 ALR Fed 291.

Interplay Between Twenty-First Amendment and
Commece Clause Concerning State Regulation of Intoxicating
Liquors. 116 ALR5th 149.

Validity, construction, and effect of statutes, ordinances, or
regulations prohibiting or regulating advertising of intoxicat-
ing liquors. 20 ALR4th 600.

Validity and construction of statute or ordinance respect-
ing employment of women in places where intoxicating liquors
are sold. 46 ALR3d 369.

State power to regulate price of intoxicating liquors. 14
ALR2d 699.

Other Treatises:

Cohen’s Handbook of Federal Indian Law (Matthew
Bender), ch 13, Federal Indian Liquor Laws § 13.02.

1 The Law of Advertising (Matthew Bender), ch 4, The
Federal Power to Regulate Advertising § 4.05.

3 The Law of Advertising (Matthew Bender), ch 51,
Alcoholic Beverage Advertising §§ 51.01-51.03.

3 The Law of Advertising (Matthew Bender), ch 53, Cable
Television Advertising § 53.03.
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CONSTITUTION OF THE STATE OF CALIFORNIA

Article XX. MISCELLANEOUS SUBJECTS

ARTICLE XX
MISCELLANEOUS SUBJECTS

Section
22. Alcoholic beverage control

§ 22. Alcoholic beverage control

The State of California, subject to the internal
revenue laws of the United States, shall have the
exclusive right and power to license and regulate
the manufacture, sale, purchase, possession and
transportation of alcoholic beverages within the
State, and subject to the laws of the United States
regulating commerce between foreign nations and
among the states shall have the exclusive right
and power to regulate the importation into and
exportation from the State, of alcoholic beverages.
In the exercise of these rights and powers, the
Legislature shall not constitute the State or any
agency thereof a manufacturer or seller of alco-
holic beverages.

All alcoholic beverages may be bought, sold,
served, consumed and otherwise disposed of in
premises which shall be licensed as provided by
the Legislature. In providing for the licensing of
premises, the Legislature may provide for the
issuance of, among other licenses, licenses for the
following types of premises where the alcoholic
beverages specified in the licenses may be sold
and served for consumption upon the premises:

(a) For bona fide public eating places, as
defined by the Legislature.

(b) For public premises in which food shall
not be sold or served as in a bona fide public
eating place, but upon which premises the
Legislature may permit the sale or service of
food products incidental to the sale and service
of alcoholic beverages. No person under the age
of 21 years shall be permitted to enter and
remain in any such premises without lawful
business therein.

(c) For public premises for the sale and ser-
vice of beers alone.

(d) Under such conditions as the Legislature
may impose, for railroad dining or club cars,
passenger ships, common carriers by air, and
bona fide clubs after such clubs have been
lawfully operated for not less than one year.
The sale, furnishing, giving, or causing to be

sold, furnished, or giving away of any alcoholic
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beverage to any person under the age of 21 years
is hereby prohibited, and no person shall sell,
furnish, give, or cause to be sold, furnished, or
given away any alcoholic beverage to any person
under the age of 21 years, and no person under
the age of 21 years shall purchase any alcoholic
beverage.

The Director of Alcoholic Beverage Control
shall be the head of the Department of Alcoholic
Beverage Control, shall be appointed by the Gov-
ernor subject to confirmation by a majority vote of
all of the members elected to the Senate, and
shall serve at the pleasure of the Governor. The
director may be removed from office by the Gov-
ernor, and the Legislature shall have the power,
by a majority vote of all members elected to each
house, to remove the director from office for der-
eliction of duty or corruption or incompetency.
The director may appoint three persons who shall
be exempt from civil service, in addition to the
person he is authorized to appoint by Section 4 of
Article XXIV.

The Department of Alcoholic Beverage Control
shall have the exclusive power, except as herein
provided and in accordance with laws enacted by
the Legislature, to license the manufacture, im-
portation and sale of alcoholic beverages in this
State, and to collect license fees or occupation
taxes on account thereof. The department shall
have the power, in its discretion, to deny, suspend
or revoke any specific alcoholic beverage license if
it shall determine for good cause that the grant-
ing or continuance of such license would be con-
trary to public welfare or morals, or that a person
seeking or holding a license has violated any law
prohibiting conduct involving moral turpitude. It
shall be unlawful for any person other than a
licensee of said department to manufacture, im-
port or sell alcoholic beverages in this State.

The Alcoholic Beverage Control Appeals Board
shall consist of three members appointed by the
Governor, subject to confirmation by a majority
vote of all of the members elected to the Senate.
Each member, at the time of his initial appoint-
ment, shall be a resident of a different county
from the one in which either of the other members
resides. The members of the board may be re-
moved from office by the Governor, and the Leg-
islature shall have the power, by a majority vote
of all members elected to each house, to remove
any member from office for dereliction of duty or
corruption or incompetency.
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Art. XX, § 22

When any person aggrieved thereby appeals
from a decision of the department ordering any
penalty assessment, issuing, denying, transfer-
ring, suspending or revoking any license for the
manufacture, importation, or sale of alcoholic
beverages, the board shall review the decision
subject to such limitations as may be imposed by
the Legislature. In such cases, the board shall not
receive evidence in addition to that considered by
the department. Review by the board of a decision
of the department shall be limited to the ques-
tions whether the department has proceeded
without or in excess of its jurisdiction, whether
the department has proceeded in the manner
required by law, whether the decision is sup-
ported by the findings, and whether the findings
are supported by substantial evidence in the light
of the whole record. In appeals where the board
finds that there is relevant evidence which, in the
exercise of reasonable diligence, could not have
been produced or which was improperly excluded
at the hearing before the department it may enter
an order remanding the matter to the department
for reconsideration in the light of such evidence.
In all other appeals the board shall enter an order
either affirming or reversing the decision of the
department. When the order reverses the decision
of the department, the board may direct the
reconsideration of the matter in the light of its
order and may direct the department to take such
further action as is specially enjoined upon it by
law, but the order shall not limit or control in any
way the discretion vested by law in the depart-
ment. Orders of the board shall be subject to
judicial review upon petition of the director or any
party aggrieved by such order.

A concurrent resolution for the removal of ei-
ther the director or any member of the board may
be introduced in the Legislature only if five Mem-
bers of the Senate, or 10 Members of the Assem-
bly, join as authors.

Until the Legislature shall otherwise provide,
the privilege of keeping, buying, selling, serving,
and otherwise disposing of alcoholic beverages in
bona fide hotels, restaurants, cafes, cafeterias,
railroad dining or club cars, passenger ships, and
other public eating places, and in bona fide clubs
after such clubs have been lawfully operated for
not less than one year, and the privilege of keep-
ing, buying, selling, serving, and otherwise dis-
posing of beers on any premises open to the
general public shall be licensed and regulated
under the applicable provisions of the Alcoholic
Beverage Control Act, insofar as the same are not
inconsistent with the provisions hereof, and ex-
cepting that the license fee to be charged bona fide
hotels, restaurants, cafes, cafeterias, railroad din-
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ing or club cars, passenger ships, and other public
eating places, and any bona fide clubs after such
clubs have been lawfully operated for not less
than one year, for the privilege of keeping, buying,
selling, or otherwise disposing of alcoholic bever-
ages, shall be the amounts prescribed as of the
operative date hereof, subject to the power of the
Legislature to change such fees.

The State Board of Equalization shall assess
and collect such excise taxes as are or may be
imposed by the Legislature on account of the
manufacture, importation and sale of alcoholic
beverages in this State.

The Legislature may authorize, subject to rea-
sonable restrictions, the sale in retail stores of
alcoholic beverages contained in the original
packages, where such alcoholic beverages are not
to be consumed on the premises where sold; and
may provide for the issuance of all types of
licenses necessary to carry on the activities re-
ferred to in the first paragraph of this section,
including, but not limited to, licenses necessary
for the manufacture, production, processing, im-
portation, exportation, transportation, wholesal-
ing, distribution, and sale of any and all kinds of
alcoholic beverages.

The Legislature shall provide for apportioning
the amounts collected for license fees or occupa-
tion taxes under the provisions hereof between
the State and the cities, counties and cities and
counties of the State, in such manner as the
Legislature may deem proper.

All constitutional provisions and laws inconsis-
tent with the provisions hereof are hereby re-
pealed.

The provisions of this section shall be self—
executing, but nothing herein shall prohibit the
Legislature from enacting laws implementing
and not inconsistent with such provisions.

This amendment shall become operative on
January 1, 1957.

HISTORY:

Adopted November 8, 1932. Amended November 6, 1934;
November 2, 1954, operative January 1, 1955; November 6,
1956, operative January 1, 1957.

Editor’s Notes—Cal Const Art XXIV § 4, referred to in the
fourth paragraph of § 22, was repealed June 8, 1976. See Cal
Const Art VII § 4.

Prior Law:

There was another section of this number which was ad-
opted November 6, 1934 and repealed June 8, 1976. See Cal
Const Art XV § 1.

Amendments:

1934 Amendment: Substituted the section for the former
section which read: “In the event of the repeal of the State
Prohibition Enforcement Law, commonly known as the Wright
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Act, and if and when it shall become lawful under the
Constitution and laws of the United States to manufacture,
sell, purchase, possess or transport intoxicating liquor for
beverage purposes within the United States, the State of
California, subject to the internal revenue laws of the United
States, shall have the exclusive right and power to control,
license and regulate the manufacture, sale, purchase, posses-
sion, transportation and disposition of intoxicating liquor
within the State, and, subject to the laws of the United States
regulating commerce between foreign nations and among the
States, shall have the exclusive right and power to control and
regulate the importation into and the exportation from the
State of intoxicating liquor; provided, however, no public
saloon, public bar or barroom or other public drinking place
where intoxicating liquors to be used for any purpose shall be
kept, bought, sold, consumed or otherwise disposed of, shall
ever be established, maintained or operated within the State;
provided, further, subject to the above provisions, that in
hotels, boarding houses, restaurants, cafes, cafeterias and
other public eating places, wines and beer may be served and
consumed with meals furnished in good faith to the guests and
patrons thereof, and the Legislature may authorize, subject to
reasonable restrictions, the sale in retail stores of liquor
contained in original packages, where such liquor is not to be
consumed on the premises where sold.”

1954 Amendment: Substituted the section for the former
section which read: “The State of California, subject to the
Internal Revenue Laws of the United States, shall have the
exclusive right and power to license and regulate the manu-
facture, sale, purchase, possession and transportation of in-
toxicating liquor within the State, and subject to the laws of
the United States regulating commerce between foreign na-
tions and. among the States shall have the exclusive right and
power to regulate the importation into and exportation from
the State, of intoxicating liquor. Intoxicating liquors, other
than beers, shall not be consumed, bought, sold, or otherwise
disposed of for consumption on the premises, in any public
saloon, public bar or public barroom within the State; pro-
vided, however, that subject to the aforesaid restriction, all
intoxicating liquors may be kept and may be bought, sold,
served, consumed, and otherwise disposed of in any bona fide
hotel, restaurant, cafe, cafeteria, railroad dining or club car,
passenger ship, or other public eating place, or in any bona
fide club after such club has been lawfully operated for not less
than one year. The State Board of Equalization shall have the
exclusive power to license the manufacture, importation and
sale of intoxicating liquors in this State, and to collect license
fees or occupation taxes on account thereof and shall have the
power, in its discretion, to deny or revoke any specific liquor
license if it shall determine for good cause that the granting or
continuance of such license would be contrary to public wel-
fare or morals. It shall be unlawful for any person other than
a licensee of said board to manufacture, import or sell intoxi-
cating liquors in this State. Until the Legislature shall other-
wise provide, the privilege of keeping, buying, selling, serving,
and otherwise disposing of intoxicating liquors in bona fide
hotels, restaurants, cafes, cafeterias, railroad dining or club
cars, passenger ships, and other public eating places, and in
bona fide clubs after such clubs have been lawfully operated
for not less than one year, and the privilege of keeping, buying,
selling, serving, and otherwise disposing of beers on any
premises open to the general public shall be licensed and
regulated under the applicable provisions of the so—called
State Liquor Control Act, California Statutes 1933, Chapter
658, insofar as the same are not inconsistent with the provi-
sions hereof, and excepting that the license fee to be charged
bona fide hotels, restaurants, cafes, cafeterias, railroad dining
or club cars, passenger ships, and other public eating places,
and any bona fide clubs after such clubs have been lawfully

Art. XX, § 22

operated for not less than one year, for the privilege of
keeping, buying, selling, or otherwise disposing of intoxicating
liquors other than beers and wines, shall be $250 per year, or
$62.50 per quarter—annum for seasonal businesses, subject to
the power of the State Board of Equalization to change such
fees.

“The Legislature may authorize, subject to reasonable re-
strictions, the sale in retail stores of liquor contained in the
original packages, where such liquor is not to be consumed on
the premises where sold.

“The Legislature shall provide for apportioning the amounts
collected for license fees or occupation taxes under the provi-
sions hereof between the State and the cities, counties and
cities and counties of the State, in such manner as the
Legislature may deem proper.

“All constitutional provisions and laws inconsistent with the
provisions hereof are hereby repealed.”

1956 Amendment: (1) Generally substituted “alcoholic
beverages” for “intoxicating liquor”, “intoxicating liquors”, or
“liquor”; (2) substituted the second paragraph for the former
second paragraph which read: “Intoxicating liquors, other
than beers, shall not be consumed, bought, sold, or otherwise
disposed of for consumption on the premises, in any public
saloon, public bar or public barroom within the State; pro-
vided, however, that subject to the aforesaid restriction, all
intoxicating liquors may be kept and may be bought, sold,
served, consumed, and otherwise disposed of in any bona fide
hotel, restaurant, cafe, cafeteria, railroad dining or club car,
passenger ship, or other public eating place, or in any bona
fide club after such club has been lawfully operated for not less
than one year.”; (3) added the third paragraph; (4) substituted
“10” for “ten” in the eighth paragraph; (5) added “; and may
provide for the issuance of all types of licenses necessary to
carry on the activities referred to in the first paragraph of this
section, including, but not limited to, licenses necessary for
the manufacture, production, processing, importation, expor-
tation, transportation, wholesaling, distribution, and sale of
any and all kinds of alcoholic beverages” in eleventh para-
graph; and (6) substituted “1957” for “1955” in the last
paragraph.

NOTES TO DECISIONS
Analysis

. Generally

Construction

. Applicability

Alcoholic Beverages

. State Board of Equalization

Department of Alcoholic Beverage Control

. Alcoholic Beverage Control Appeals Board

. Licenses: Generally

. Licenses: Issuance

10. Licenses: Denial

11. Licenses: Suspension Generally

12. Licenses: Suspension Warranted or Unwarranted
13. Licenses: Revocation Generally

14. Licenses: Revocation Appropriate or Inappropriate
15. Importation, Manufacture, Transportation
16. Regulation of Sales

17. Distribution to Minors

18. Price Controls

19. Premises Controls

20. Zoning Restrictions

21. Possession and Intoxication

22. Taxation

23. Penalty Assessments

24. Conduct of Proceedings
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Art. XX, § 22

25. Reconsideration Determinations

26. Judicial Review: Generally

27. Judicial Review: Scope and Standards
28. Exhaustion of Administrative Remedies
29. Local Ordinances

1. Generally

Rule that State may not tax liquor merely passing through
State applies to foreign imported liquor as well as to liquor in
interstate commerce; with exception of taxes needed to ex-
ecute State inspection laws, Federal Government has sole,
exclusive and plenary taxing power over imports and exports.
Parrott & Co. v. San Francisco (Cal. App. 1st Dist. 1955), 131
Cal. App. 2d 332, 280 P.2d 881, 1955 Cal. App. LEXIS 2055.

Prevention of intemperance is a proper legislative objective.
Allied Properties v. Department of Alcoholic Beverage Control
(Cal. 1959), 53 Cal. 2d 141, 346 P.2d 737, 1959 Cal. LEXIS 329;
Wilke & Holzheiser, Inc. v. Department of Alcoholic Beverage
Control (Cal. 1966), 65 Cal. 2d 349, 55 Cal. Rptr. 23, 420 P.2d
735, 1966 Cal. LEXIS 208.

The 1967 Amendments to the Alcoholic Beverage Control
Act (B & P C §§ 23089 et seq.), divesting superior courts of
jurisdiction to review or stay the operation of a decision of the
Department of Alcoholic Beverage Control, are not unconsti-
tutional as an unauthorized legislative attempt to curtail the
constitutional jurisdiction of the superior courts, where Cal
Const Art XX § 222, providing that orders of the Board shall
be subject to judicial review upon petition of the director or
any party aggrieved, does not specify the court in which
review is to be obtained nor the procedure therefor, and where
the new provisions on judicial review do not burden or impair
the right of an aggrieved party to obtain the judicial review
guaranteed by the Constitution. Department of Alcoholic
Beverage Control v. Superior Court of Orange County (Cal.
App. 4th Dist. 1968), 268 Cal. App. 2d 67, 73 Cal. Rptr. 780,
1968 Cal. App. LEXIS 1274.

A city ordinance requiring retailers to collect deposits on
certain refillable and nonrefillable beer containers was not
preempted by provisions of the state Constitution reserving to
the state the exclusive right to regulate the sale of alcoholic
beverages (Cal Const Art XX § 22), where the ordinance did
not purport to regulate the sale of alcoholic beverages and
thus did not stand in the field occupied by Cal Const Art XX.
It does not appear that the Legislature intended that a person
whose license to sell liquor should be immune from supervi-
sion, by local government, of any other activity the licensee
might pursue in connection with the sale of liquor. Park &
Shop Markets, Inc. v. City of Berkeley (Cal. App. 1st Dist.
1981), 116 Cal. App. 3d 78, 172 Cal. Rptr. 515, 1981 Cal. App.
LEXIS 1429.

Use by the Department of Alcoholic Beverage Control of an
administrative law judge appointed by the director to consider
the merits of cases the Department brings, coupled with
judicial review as provided for in B & P C § 23090, does not
violate a liquor store’s constitutional due process and equal
protection rights because the California Constitution vests
exclusive power in the Department, in accordance with laws
enacted by the Legislature, to regulate the manufacture,
importation, and sale of alcoholic beverages, and the Depart-
ment’s power includes broad discretion to deny, suspend or
revoke any specific alcoholic beverages license for good cause if
it determines that permitting a party to hold a license would
be contrary to public welfare or morals, or that the party has
violated any law prohibiting conduct involving moral turpi-
tude. CMPB Friends, Inc. v. Alcoholic Beverage Control Ap-
peals Bd. (Cal. App. 2d Dist. 2002), 100 Cal. App. 4th 1250, 122
Cal. Rptr. 2d 914, 2002 Cal. App. LEXIS 4484.

2. Construction
Cal Const Art XX § 22 by its terms does not become effective
until the Wright Act is repealed; and the repeal of the Wright
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Act alone was not sufficient to make such section operative.
People v. Draper (Cal. App. Dep’t Super. Ct. 1933), 22 P.2d 604,
1933 Cal. App. LEXIS 854.

The question whether a sandwich, consumed or uncon-
sumed, when served with wine or beer, is a meal as contem-
plated by Cal Const Art XX § 22 and the Act of 1933 is one of
fact depending on the circumstances: if the sandwich be
served as a mere subterfuge for a meal it is not such a meal,
but if it is served in good faith as a meal the fact that it is not
consumed does not as a matter of law classify it as lacking the
essential characteristics of a meal. Sandelin v. Collins (Cal.
1934), 1 Cal. 2d 147, 33 P.2d 1009, 1934 Cal. LEXIS 343.

The initiative measure which added Cal Const Art XX § 22
by its own terms did not become effective until the happening
of certain events, and where one of said events had not taken
place, the provisions of said section could not be held to declare
the public policy of the State or the intention of the people
adopting it, until its operative date. Los Angeles Brewing Co.
v. Los Angeles (Cal. App. 1935), 8 Cal. App. 2d 379, 48 P.2d 65,
1935 Cal. App. LEXIS 670.

Provisions of Cal Const Art XX § 22, which became opera-
tive on Dec. 5, 1933, concurrently with the repeal of the
Eighteenth Amendment to the Federal Constitution, took
away from political subdivisions of the State the right to
impose a license tax for the purpose of revenue upon any such
business. Los Angeles Brewing Co. v. Los Angeles (Cal. App.
1935), 8 Cal. App. 2d 391, 48 P.2d 71, 1935 Cal. App. LEXIS
671; San Diego v. State Board of Equalization (Cal. App. 1947),
82 Cal. App. 2d 453, 186 P.2d 166, 1947 Cal. App. LEXIS 1226.

The Unlawful Liquor Sales Abatement Act of 1915 was
neither expressly nor impliedly repealed, either by Cal Const
Art XX § 22 or by the Alcoholic Beverage Control Act of 1935.
Hammond v. McDonald (Cal. App. 1939), 32 Cal. App. 2d 187,
89 P.2d 407, 1939 Cal. App. LEXIS 334.

In the absence of any definition of the terms used in Cal
Const Art XX § 22, as amended in 1934, the words, having no
technical meaning, will be taken in the ordinary and generally
accepted sense: “saloon” and “barroom” as used in connection
with the sale of intoxicating liquors import a place where such
liquors are sold for consumption on the premises; a restaurant
is “a public eating house,” and is so regarded in the constitu-
tional provision, for the enumeration including it is there
followed by the words, “no other public eating place.” Ham-
mond v. McDonald (Cal. App. 1942), 49 Cal. App. 2d 671, 122
P.2d 332, 1942 Cal. App. LEXIS 866.

In an action to abate a liquor nuisance, even though the
sales of intoxicating liquor by defendants in their restaurant
were not in violation of the Alcoholic Beverage Control Act,
they would not for that reason be excluded from operation of
the Unlawful Liquor Sales Abatement Law of 1915, if the
restaurant was not a bona fide one and the sales were
therefore in direct contravention of Cal Const Art XX § 22, as
amended in 1934. Hammond v. McDonald (Cal. App. 1942), 49
Cal. App. 2d 671, 122 P.2d 332, 1942 Cal. App. LEXIS 866.

The Alcoholic Beverage Control Act does not occupy the
entire field of liquor control so as to preclude prosecution
under [former] W & I C § 702 for illicit sale of liquor to minors.
People v. Deibert (Cal. App. 1953), 117 Cal. App. 2d 410, 256
P.2d 355, 1953 Cal. App. LEXIS 1830.

3. Applicability

Contract, unfair competition, and declaratory relief claims
alleging that a licensed wholesale distributor of alcoholic
beverages had charged a restaurant company an unlawful
penalty for late payment in excess of the statutory late fee
could be maintained in court; the California Department of
Alcoholic Beverage Control does not have exclusive jurisdic-
tion to hear contract disputes between licensees, nor does the
department’s regulatory authority preclude bringing such
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suits in court. Wiseman Park, LLC v. Southern Glazer’s Wine
& Spirits, LLC (Cal. App. 2d Dist. 2017), 223 Cal. Rptr. 3d 802,
16 Cal. App. 5th 110, 2017 Cal. App. LEXIS 881.

4. Alcoholic Beverages

A city ordinance, adopted in 1922, which provides that it
shall be unlawful for any person to sell any spirituous, vinous,
malt or other alcoholic liquor within the city, was not invalid
when adopted because of uncertainty in its meaning in failing
to define “alcoholic liquor,” and “spirituous, vinous, malt or
other alcoholic liquor” have not become so obsolete during the
years since passage of the ordinance that its provisions have
become uncertain. People v. Draper (Cal. App. Dep’t Super. Ct.
1933), 22 P.2d 604, 1933 Cal. App. LEXIS 854.

Under the plain terms of Cal Const Art XX § 22 intoxicating
liquors, other than wine and beer, may not under any circum-
stances lawfully be consumed in hotel dining rooms or other
public drinking places, in whatsoever manner said liquor may
be supplied, and wine and beer may be consumed in the public
places specified by the Liquor Control Act of 1933 only with
meals. Sandelin v. Collins (Cal. 1934), 1 Cal. 2d 147, 33 P.2d
1009, 1934 Cal. LEXIS 343.

Neither by the terms of the Liquor Control Act nor by legal
definition, nor by common understanding of the word, can
beverages sought to be sold as “wines,” but consisting of a
combination of wine, alcohol, flavoring and water, with the
added alcohol being three times as much as the wine, be fairly
or properly designated as “wines.” Tux Ginger Ale Co. v. Davis
(Cal. App. 1936), 12 Cal. App. 2d 73, 54 P.2d 1122, 1936 Cal.
App. LEXIS 979.

Alcoholic concoctions resulting from mixture of fruit juices
and certain other ingredients such as alcohol or brandy are
“distilled spirits” rather than wine, and are taxable as such.
People v. Tux Winery Co. (Cal. App. 1937), 21 Cal. App. 2d 586,
69 P.2d 876, 1937 Cal. App. LEXIS 322.

B &P C§ 24200.5, authorizing revocation of a liquor license
if the licensee employs or permits any person “to solicit or
encourage others, ... to buy them drinks in the licensed
premises ...” for compensation, authorizes the Department of
Alcoholic Beverage Control to revoke a liquor license although
the drink solicited is orange juice, since the statute refers to
“drinks” and makes no requirement that they be “alcoholic.”
Greenblatt v. Martin (Cal. App. 1st Dist. 1960), 177 Cal. App.
2d 738, 2 Cal. Rptr. 508, 1960 Cal. App. LEXIS 2540.

No violation of the Song-Beverly Credit Card Act resulted
when a retail store clerk requested and recorded a customer’s
date of birth in its cash register system, in connection with a
credit card purchase of an alcoholic beverage, because the
conduct was exempted based on the requirements of the
Alcoholic Beverage Control Act. Lewis v. Safeway, Inc. (Cal.
App. 1st Dist. 2015), 235 Cal. App. 4th 385, 185 Cal. Rptr. 3d
228, 2015 Cal. App. LEXIS 250.

5. State Board of Equalization

Cal Const Art XX § 22 gives the State Board broad discre-
tionary powers in the matter of granting or refusing liquor
licenses: whether or not “good cause” for denial of a license
exists is a matter for determination by the board, and not by
the courts. Hansen v. State Board of Equalization (Cal. App.
1941), 43 Cal. App. 2d 176, 110 P.2d 453, 1941 Cal. App. LEXIS
632.

Cal Const Art XX § 22 vests the regulation of the liquor
traffic exclusively in the State Board of Equalization. Reyn-
olds v. State Board of Equalization (Cal. 1946), 29 Cal. 2d 137,
173 P.2d 551, 174 P.2d 4, 1946 Cal. LEXIS 284.

In exercising power which State Board of Equalization has
under this section to deny, in its discretion, “any specific liquor
license if it shall determine for good cause that the granting ...
of such license would be contrary to public welfare or morals,”
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the board performs a quasi judicial function similar to local
administrative agencies. Weiss v. State Board of Equalization
(Cal. 1953), 40 Cal. 2d 772, 256 P.2d 1, 1953 Cal. LEXIS 236;
Chosick v. Reilly (Cal. App. 1954), 125 Cal. App. 2d 334, 270
P.2d 547, 1954 Cal. App. LEXIS 1886.

Since the State Board of Equalization with respect to its
functions in controlling and regulating the sale and use of
intoxicating beverages is a constitutional agency (prior to the
amendment of this section in 1954), the scope of review of its
decisions is limited to determining whether or not there is
substantial support therefor to be found in the record, and
both the superior court in mandate proceedings and the
District Court of Appeal on appeal are without authority to
reweigh the evidence. Marcucci v. Board of Equalization (Cal.
App. 3d Dist. 1956), 138 Cal. App. 2d 605, 292 P.2d 264, 1956
Cal. App. LEXIS 2407.

Under the Constitution and B & P C § 25750, the Board of
Equalization has the broad power to determine what is
contrary to public welfare or morals and to prohibit a licensee
from doing or permitting any such acts on the licensed
premises. Mercurio v. Department of Alcoholic Beverage Con-
trol (Cal. App. 1st Dist. 1956), 144 Cal. App. 2d 626, 301 P.2d
474, 1956 Cal. App. LEXIS 1773.

It was within the State Board of Equalization’s former
powers over the sale of alcoholic beverages to determine that
a liquor licensee’s conduct with reference to lewd perfor-
mances on premises other than the licensed premises was of
such a nature as to make his holding of the license contrary to
the public welfare or morals; such conduct cannot be recon-
ciled with good moral character. Jacques, Inc. v. State Board of
Equalization (Cal. App. 3d Dist. 1957), 155 Cal. App. 2d 448,
318 P.2d 6, 1957 Cal. App. LEXIS 1307.

6. Department of Alcoholic Beverage Control

Under Gov C § 11517(c) the Department of Alcoholic Bev-
erage Control has the right to set aside a proposed decision by
a hearing officer that the premises for which a license is
sought are not in such proximity to churches as adversely to
affect the activities of the churches or as to be contrary to
public welfare and morals, and to decide the case on the record
without taking additional evidence. Schaub’s, Inc. v. Depart-
ment of Alcoholic Beverage Control (Cal. App. 2d Dist. 1957),
153 Cal. App. 2d 858, 315 P.2d 459, 1957 Cal. App. LEXIS
1570.

In view of 1954 amendment to Cal Const Art XX § 22,
vesting in the Department of Alcoholic Beverage Control
“exclusive power” to issue or deny licenses “in its discretion”
and denying to the Alcoholic Beverage Control Appeals Board
any power to “limit or control in any way the discretion vested
by law in the department,” the Appeals Board is not empow-
ered to exercise full discretion and its independent judgment
on conflicting evidence, but rather its powers are strictly
limited and no greater than those previously exercised by the
courts on judicial review of the decisions of the State Board of
Equalization. Martin v. Alcoholic Bev. Etc. Appeals Bd. (Cal.
1959), 52 Cal. 2d 238, 340 P.2d 1, 1959 Cal. LEXIS 197.

Discretion to be exercised by Department of Alcoholic Bev-
erage Control under Cal Const Art XX § 22, is not absolute
but must be exercised in accordance with the law, and provi-
sion that it may revoke or deny a license for “good cause”
necessarily implies that its decisions should be based on
sufficient evidence and that it should not act arbitrarily in
determining what is contrary to public welfare or morals.
Martin v. Alcoholic Beverage Control Appeals Board (Cal.
1961), 55 Cal. 2d 867, 13 Cal. Rptr. 513, 362 P.2d 337, 1961
Cal. LEXIS 268; Torres v. Department of Alcoholic Beverage
Control (Cal. App. 4th Dist. 1961), 192 Cal. App. 2d 541, 13
Cal. Rptr. 531, 1961 Cal. App. LEXIS 1971; Harris v. Alcoholic
Beverage Control Appeals Board (Cal. App. 1st Dist. 1963),
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212 Cal. App. 2d 106, 28 Cal. Rptr. 74, 1963 Cal. App. LEXIS
2821.

Former B & P C § 24755.1, providing that punishment for
retail sale of alcoholic beverages at less than the minimum
price shown in schedules filed with the Department of Alco-
holic Beverage Control shall consist solely of monetary penal-
ties in amounts as set forth, is not unconstitutional as an
infringement by the Legislature on the power vested in the
Department by Cal Const Art XX § 22, to deny, suspend or
revoke liquor licenses; such power of the Department is
subject to reasonable legislative enactment, including the
addition of mandatory fines as penalty assessments. Kirby v.
Alcoholic Beverage Control Appeals Board (Cal. 1969), 71 Cal.
2d 1200, 81 Cal. Rptr. 241, 459 P.2d 657, 1969 Cal. LEXIS 314.

Department is duty bound under B & P C §§ 23049- 23051
to administer and enforce the retail price maintenance provi-
sions of the Alcoholic Beverage Control Act. Samson Market
Co. v. Alcoholic Beverage Control Appeals Bd. (Cal. 1969), 71
Cal. 2d 1215, 81 Cal. Rptr. 251, 459 P.2d 667, 1969 Cal. LEXIS
315.

Though Cal Const Art XX § 22, appears to give the Depart-
ment of Alcoholic Beverage Control exclusive control over
alcoholic beverage licenses, it cannot interfere with the duty
cast on the State Personnel Board by Cal Const Art XXIV § 3,
to administer and enforce any and all laws relating to civil
service, including Gov C § 19572, which establishes dishon-
esty and other failure of good behavior either during or outside
of duty hours as cause for discipline of a civil service employee;
that an employee’s conduct might also be cause for discipline
under the Alcoholic Beverage Control Act cannot detract from
the board’s power to enforce § 19572. Gee v. California State
Personnel Board (Cal. App. 1st Dist. 1970), 5 Cal. App. 3d 713,
85 Cal. Rptr. 762, 1970 Cal. App. LEXIS 1474.

Revocation of liquor license under B & P C §§ 24200 and
25601, purportedly in violation of licensee’s federal constitu-
tional rights in that, allegedly, sole ground for revocation was
presence of homosexual clientele at bar, was res judicata for
purposes of injunction action under 42 USCS § 1983, as the
Department is a state court of limited jurisdiction. Francisco
Enterprises, Inc. v. Kirby (9th Cir. Cal. 1973), 482 F.2d 481,
1973 U.S. App. LEXIS 8706, cert. denied, (U.S. 1974), 415 U.S.
916, 94 S. Ct. 1413, 39 L. Ed. 2d 471, 1974 U.S. LEXIS 1176.

Under constitutional and statutory provisions governing
judicial review of orders of the Alcoholic Beverage Control
Board (Cal Const Art XX § 22; B & P C §§ 23090, 23090.3, and
23090.4), the right of review of a decision of the board holding
resale price maintenance provisions former (B & P C § 24755)
invalid under the Sherman Antitrust Act was limited to
parties who appeared in proceedings before the board. Rice v.
Alcoholic Beverage Control Appeals Bd. (Cal. 1978), 21 Cal. 3d
431, 146 Cal. Rptr. 585, 579 P.2d 476, 1978 Cal. LEXIS 238.

Under Cal Const Art XX § 22 and B & P C § 24200, the
Department of Alcoholic Beverage Control is expressly em-
powered to either suspend or revoke an issued license. The
propriety of the penalty to be imposed rests solely within the
discretion of the department whose determination may not be
disturbed in the absence of a showing of palpable abuse. The
fact that unconditional revocation may appear too harsh a
penalty does not entitle a reviewing agency or court to
substitute its own judgment therein; nor does the circum-
stance of forfeiture of the interest of an otherwise innocent
colicensee sanction a different and less drastic penalty. Rice v.
Alcoholic Beverage Control Appeals Board (Cal. App. 1st Dist.
1979), 89 Cal. App. 3d 30, 152 Cal. Rptr. 285, 1979 Cal. App.
LEXIS 1356.

It is the Department of Alcoholic Beverage Control, and not
the Alcoholic Beverage Control Appeals Board or the courts,
which must determine whether “good cause” exists for deny-
ing an alcoholic beverage license upon the ground that its
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issuance would be contrary to the public welfare or morals.
The reviewing body determines whether or not the depart-
ment acted arbitrarily in making its decision. If the decision is
without reason under the evidence, the action of the depart-
ment constitutes an abuse of discretion and may be set aside.
But where the decision is the subject of a choice within reason,
the department is vested with the discretion of making the
selection which it deems proper, its action is within the scope
of a valid exercise of the constitutionally conferred discretion
(Cal Const Art XX § 22), and neither the board nor the courts
may interfere therewith. Department of Alcoholic Bev. Control
v. Alcoholic Bev. etc. Appeals Bd. (Cal. App. 2d Dist. 1982), 133
Cal. App. 3d 814, 184 Cal. Rptr. 367, 1982 Cal. App. LEXIS
1759.

Cal Const Art XX § 22 (alcoholic beverage control), vests the
Department of Alcoholic Beverage Control with broad discre-
tion to revoke or suspend a liquor license for good cause if
continuing the license would be contrary to public welfare or
morals. In the absence of a clear abuse of discretion, the courts
will uphold the department’s decision to suspend a license for
violation of the liquor laws. Provigo Corp. v. Alcoholic Bever-
age Control Appeals Bd. (Cal. 1994), 7 Cal. 4th 561, 28 Cal.
Rptr. 2d 638, 869 P.2d 1163, 1994 Cal. LEXIS 1391.

It is well within the authority conferred on the Department
of Alcoholic Beverage Control by Cal Const Art XX § 22, par.
9,B & P C §§ 23001, 23049 for the Department to determine
that the “tied-house” law, B & P C § 25502, applies to certain
transactions but not to others. Department of Alcoholic Bev-
erage Control v. Alcoholic Beverage Control Appeals Bd. (Cal.
App. 1st Dist. 2002), 100 Cal. App. 4th 1066, 123 Cal. Rptr. 2d
278, 2002 Cal. App. LEXIS 4471.

Same deferential standard of review applicable to revoca-
tions, grants, or denials of alcoholic beverage licenses by the
Department of Alcoholic Beverage Control under B & P C
§§ 23084, 23090.2 applies to the Department’s discretionary
powers to determine whether there is good cause to suspend a
license because all of the Department’s powers derive from Cal
Const Art XX 22. Department of Alcoholic Beverage Control v.
Alcoholic Beverage Control Appeals Bd. (Cal. App. 1st Dist.
2002), 100 Cal. App. 4th 1066, 123 Cal. Rptr. 2d 278, 2002 Cal.
App. LEXIS 4471.

Department of Alcoholic Beverage Control’s practice of al-
lowing its ultimate decisionmaker to have access to prosecut-
ing attorneys’ reports of hearing violates statutory prohibi-
tions against ex parte communications. The practice is
improper regardless of whether the Alcoholic Beverage Con-
trol Appeals Board adopts the Department’s decision. Rondon
v. Alcoholic Beverage Control Appeals Bd. (Cal. App. 6th Dist.
2007), 151 Cal. App. 4th 1274, 60 Cal. Rptr. 3d 295, 2007 Cal.
App. LEXIS 953, ordered published, (Cal. App. 6th Dist. June
11, 2007), 2007 Cal. App. LEXIS 955.

7. Alcoholic Beverage Control Appeals Board

The Alcoholic Beverage Control Appeals Board is a consti-
tutional governmental body. Hollywood Circle, Inc. v. Depart-
ment of Alcoholic Beverage Control (Cal. App. 2d Dist. 1957),
153 Cal. App. 2d 523, 314 P.2d 1007, 1957 Cal. App. LEXIS
1526, cert. denied, (U.S. 1958), 356 U.S. 902, 78 S. Ct. 562, 2
L. Ed. 2d 580, 1958 U.S. LEXIS 1394, overruled, Pesce v.
Department of Alcoholic Beverage Control (Cal. 1958), 51 Cal.
2d 310, 333 P.2d 15, 1958 Cal. LEXIS 235.

B & P C § 23086, requiring the Alcoholic Beverage Control
Appeals Board to enter its order within a certain time, is not
applicable to its dismissal of a purported appeal that was filed
beyond the time specified in § 23081, and was never per-
fected. Hollywood Circle, Inc. v. Department of Alcoholic
Beverage Control (Cal. App. 2d Dist. 1957), 153 Cal. App. 2d
523, 314 P.2d 1007, 1957 Cal. App. LEXIS 1526, cert. denied,
(U.S. 1958), 356 U.S. 902, 78 S. Ct. 562, 2 L. Ed. 2d 580, 1958
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U.S. LEXIS 1394, overruled, Pesce v. Department of Alcoholic
Beverage Control (Cal. 1958), 51 Cal. 2d 310, 333 P.2d 15,
1958 Cal. LEXIS 235.

Where a decision of the Department of Alcoholic Beverage
Control suspending and revoking an on-sale liquor license was
not appealed within the time allowed by law to the Alcoholic
Beverage Control Appeals Board, the licensees failed to ex-
haust their administrative remedies and were not entitled to
judicial review of the order complained of. Van De Veer v.
Department of Alcoholic Beverage Control (Cal. App. 2d Dist.
1957), 155 Cal. App. 2d 817, 318 P.2d 686, 1957 Cal. App.
LEXIS 1361, overruled, Pesce v. Department of Alcoholic
Beverage Control (Cal. 1958), 51 Cal. 2d 310, 333 P.2d 15,
1958 Cal. LEXIS 235; Miller v. Department of Alcoholic
Beverage Control (Cal. App. 2d Dist.), 160 Cal. App. 2d 658,
325 P.2d 601, 1958 Cal. App. LEXIS 2169, cert. denied, (U.S.
1958), 358 U.S. 907, 79 S. Ct. 234, 3 L. Ed. 2d 229, 1958 U.S.
LEXIS 76.

The Alcoholic Beverage Control Appeals Board is a party
aggrieved by a judgment of the superior court ordering the
issuance of a writ of mandate commanding the appeals board
to vacate its decision setting aside an order of the State Board
of Equalization. Koehn v. State Board of Equalization (Cal.
1958), 50 Cal. 2d 432, 326 P.2d 502, 1958 Cal. LEXIS 166.

Under the 1954 amendment of Cal Const Art XX § 22,
creating the Department of Alcoholic Beverage Control and
the Alcoholic Beverage Control Appeals Board and prescribing
the powers of each, the Appeals Board ordinarily may enter
only “an order either affirming or reversing the decision of the
department,” depending on its determination of the questions
of excess of jurisdiction by the department and sufficiency of
evidence and findings to support the decision of the depart-
ment. Martin v. Alcoholic Bev. Etc. Appeals Bd. (Cal. 1959), 52
Cal. 2d 238, 340 P.2d 1, 1959 Cal. LEXIS 197.

Provision in the 1954 amendment of Cal Const Art XX § 22,
that the Alcoholic Beverage Control Appeals Board shall
determine “whether the findings (of the Department of Alco-
holic Beverage Control) are supported by substantial evidence
in the light of the whole record,” signifies no more than
adoption of the “substantial evidence” rule, as generally ap-
plied in judicial proceedings in this state, rather than the
“scintilla” rule which has been applied in judicial proceedings
in some other jurisdictions. Martin v. Alcoholic Bev. Etc.
Appeals Bd. (Cal. 1959), 52 Cal. 2d 238, 340 P.2d 1, 1959 Cal.
LEXIS 197.

The same limitation expressly declared in CCP § 1094.5(e),
that the court’s “judgment shall not limit on control in any way
the discretion legally vested” in an administrative agency, is
applicable to the power of the Alcoholic Control Appeals Board
in reviewing the propriety of a decision of the Department of
Alcoholic Beverage Control on the penalty, which the 1954
amendment of Cal Const Art XX § 22, has placed in the
discretion of the department. Martin v. Alcoholic Bev. Etc.
Appeals Bd. (Cal. 1959), 52 Cal. 2d 287, 341 P.2d 296, 1959
Cal. LEXIS 203.

The powers conferred on the Alcoholic Beverage Control
Appeals Board under this section and B & P C § 23084 are
strictly limited and no greater than those previously exercised
by the courts on judicial review of the decisions of the State
Board of Equalization. Harris v. Alcoholic Beverage Control
Appeals Board (Cal. App. 1st Dist. 1963), 212 Cal. App. 2d 106,
28 Cal. Rptr. 74, 1963 Cal. App. LEXIS 2821.

The power of the Alcoholic Beverage Control Appeals Board,
in reviewing a licensing decision of the Department of Alco-
holic Beverage Control, is limited to the questions whether the
department has proceeded without or in excess of its jurisdic-
tion, whether the department has proceeded in the manner
required by law, whether the decision is supported by the
findings, and whether the findings are supported by substan-
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tial evidence in the light of the whole record (Cal Const Art XX
§ 22; B & P C §§ 23084, 23085). Rice v. Alcoholic Bev. Etc.
Appeals Bd. (Cal. App. 1st Dist. 1978), 79 Cal. App. 3d 372, 144
Cal. Rptr. 851, 1978 Cal. App. LEXIS 1381.

Finding that a business was a nuisance under the Unlawful
Liquor Sale Abatement Law, Pen C §§ 11200-11207, based on
sales of alcohol to obviously intoxicated persons, did not
impede the jurisdiction of the Department of Alcoholic Bever-
age Control under Cal Const Art XX § 22(d), B & P C
§ 25602.2. An injunction was also not an improper interfer-
ence because the restrictions were designed to prevent future
sales to obviously intoxicated persons and abate the nuisance,
not to restrict the right to sell alcohol to willing purchasers.
People v. Schlimbach (Cal. App. 2d Dist. 2011), 193 Cal. App.
4th 1132, 122 Cal. Rptr. 3d 804, 2011 Cal. App. LEXIS 353.

Exclusive jurisdiction of the Department of Alcoholic Bev-
erage Control under Cal Const Art XX § 22(d) does not
prevent either a nuisance abatement action under the Unlaw-
ful Liquor Sale Abatement Act, Pen C §§ 11200-11207, or
entry of an injunction that affects the licensee’s business,
when the injunction does not directly affect the licensee’s
ability to sell alcoholic beverages to a willing purchaser.
People v. Schlimbach (Cal. App. 2d Dist. 2011), 193 Cal. App.
4th 1132, 122 Cal. Rptr. 3d 804, 2011 Cal. App. LEXIS 353.

8. Licenses: Generally

A seasonal business within the Alcoholic Beverage Control
Act, is a business located in a seasonal area in which consumer
demand fluctuates during different periods of the year, and to
qualify for such a license the business need not be closed and
locked during any part of the year. Johnstone v. Richardson
(Cal. App. 1951), 103 Cal. App. 2d 41, 229 P.2d 9, 1951 Cal.
App. LEXIS 1121.

A liquor license is not a contract. Saso v. Furtado (Cal. App.
1951), 104 Cal. App. 2d 759, 232 P.2d 583, 1951 Cal. App.
LEXIS 1684.

The Department of Alcoholic Beverage Control is within its
rights to require a high standard of economic stability for
those who are to hold wholesalers’ liquor licenses. Duke
Molner Wholesale Liquor Co. v. Martin (Cal. App. 2d Dist.),
180 Cal. App. 2d 873, 4 Cal. Rptr. 904, 1960 Cal. App. LEXIS
2413, cert. denied, (U.S. 1960), 364 U.S. 870, 81 S. Ct. 112, 5
L. Ed. 2d 92, 1960 U.S. LEXIS 325.

Each applicant for a liquor license must provide the Depart-
ment of Alcoholic Beverage Control with certain information
with reference to the applicant’s background, crime record,
status and other data (B & P C §§ 23950-23958), and must
subject himself and the premises where the business will be
conducted to a thorough investigation. Duke Molner Whole-
sale Liquor Co. v. Martin (Cal. App. 2d Dist.), 180 Cal. App. 2d
873, 4 Cal. Rptr. 904, 1960 Cal. App. LEXIS 2413, cert. denied,
(U.S. 1960), 364 U.S. 870, 81 S. Ct. 112, 5 L. Ed. 2d 92, 1960
U.S. LEXIS 325.

Legislature demonstrated its recognition of bona fide club as
distinct type of licensee when, in Alcoholic Beverage Control
Act (B & P C § 23320), it provided for annual fees of each type
of license. Harris v. Alcoholic Beverage Control Appeals Board
(Cal. App. 1st Dist. 1962), 201 Cal. App. 2d 567, 20 Cal. Rptr.
227, 1962 Cal. App. LEXIS 2628.

The duty to enforce and administer B & P C § 23793,
prohibiting the transfer of a retail liquor license to premises
within 200 feet of existing premises so licensed, is vested in
the Department of Alcoholic Beverage Control with a broad
range of discretion, and unless its method of measuring to
ascertain the distance between premises was without jurisdic-
tion or contrary to law, its decision must be sustained. Harris
v. Alcoholic Beverage Control Appeals Board (Cal. App. 2d
Dist. 1965), 238 Cal. App. 2d 24, 47 Cal. Rptr. 424, 1965 Cal.
App. LEXIS 1106.



Page: 8 Date: 01/12/24 Time: 8:20:0 Style Spec Used: CA_ABC
Path: @psc3913/eden_primary/primary/CA/CAABCAct_edition/CA_CLP_ABC_24E_ProofFromDataset_26218_P3_PREVIEW_40_psc3786_001

Art. XX, § 22

In a hearing on an application for transfer of an on-sale
retail liquor license for operation of a bar, the Department of
Alcoholic Beverage Control’s finding that the proposed prem-
ises would appeal to all segments of the community including
many residents and business people in the area who were
presently reluctant to enter other bars in the vicinity was
supported by substantial evidence, and it could not be said on
judicial review that the department abused its constitutional
or statutory discretion in considering that fact as an aspect of
public convenience (B & P C § 23958), or in concluding that,
on balance, the sale of alcoholic beverages at the proposed
premises would not be contrary to public welfare or public
morals as that term is used in the agency’s constitutional
mandate. Sepatis v. Alcoholic Bev. Etc. Appeals Bd. (Cal. App.
1st Dist. 1980), 110 Cal. App. 3d 93, 167 Cal. Rptr. 729, 1980
Cal. App. LEXIS 2229.

9. Licenses: Issuance

Alcoholic Beverage Control Act, Sec 38f, which limits the
number of on-sale general liquor licenses issued to one for
each 1,000 inhabitants, does not apply such limitation to
on-sale seasonal liquor licenses. Johnstone v. State Bd. of
Equalization (Cal. App. 1950), 95 Cal. App. 2d 527, 213 P.2d
429, 1950 Cal. App. LEXIS 994.

While the Department of Alcoholic Beverage Control may
refuse an “on-sale” liquor license if the premises are in the
immediate vicinity of a church (B & P C § 23789), there is no
such provision or regulation by the department as to “off-sale”
licenses; nevertheless proximity of the licensed premises to a
church may supply an adequate basis for denial of an “off-sale”
license as being inimical to public morals and welfare.
Schaub’s, Inc. v. Department of Alcoholic Beverage Control
(Cal. App. 2d Dist. 1957), 153 Cal. App. 2d 858, 315 P.2d 459,
1957 Cal. App. LEXIS 1570.

Provision in the 1954 amendment of Cal Const Art XX § 22,
that the Alcoholic Beverage Control Appeals Board shall
determine “whether the findings (of the Department of Alco-
holic Beverage Control) are supported by substantial evidence
in the light of the whole record,” signifies no more than
adoption of the “substantial evidence” rule, as generally ap-
plied in judicial proceedings in this state, rather than the
“scintilla” rule which has been applied in judicial proceedings
in some other jurisdictions. Martin v. Alcoholic Bev. Etc.
Appeals Bd. (Cal. 1959), 52 Cal. 2d 238, 340 P.2d 1, 1959 Cal.
LEXIS 197.

Ordinarily the ultimate fact for determination by the De-
partment of Alcoholic Beverage Control in passing on an
application for a license, or for transfer of a license, is whether
the granting “would be contrary to public welfare or morals,”
if the department makes a finding that the granting of the
application “would be contrary to public welfare,” and there is
substantial evidence to show “good cause” for such determi-
nation, the finding must be sustained. Martin v. Alcoholic Bev.
Etc. Appeals Bd. (Cal. 1959), 52 Cal. 2d 259, 341 P.2d 291,
1959 Cal. LEXIS 199.

In considering sufficiency of evidence in proceeding to re-
view decision of Department of Alcoholic Beverage Control
respecting denial of license, court is governed by substantial
evidence rule generally applied in judicial proceedings; any
conflict is resolved in favor of decision, and every reasonably
deducible inference in support thereof will be indulged. Torres
v. Department of Alcoholic Beverage Control (Cal. App. 4th
Dist. 1961), 192 Cal. App. 2d 541, 13 Cal. Rptr. 531, 1961 Cal.
App. LEXIS 1971.

Department of Alcoholic Beverage Control may consider
presence of schools or playgrounds in vicinity of premises
seeking either an on-sale or off-sale liquor license in determin-
ing whether issuance of license would be contrary to public
welfare or morals, regardless of any legislative expression of
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policy on subject. Bailey v. Department of Alcoholic Beverage
Control (Cal. App. 4th Dist. 1962), 201 Cal. App. 2d 348, 20
Cal. Rptr. 264, 1962 Cal. App. LEXIS 2599.

Cal Adm C Tit 4 § 61.1, promulgated by the Department of
Alcoholic Beverage Control and providing that no on-sale
general license or on-sale beer and wine license shall be issued
within 1 mile of a university unless the Department is
satisfied that the location of the premises is sufficiently
distant from the campus and the nature of the licensed
business is such that it will not be patronized by students, is
void, being in conflict with Pen C § 172e, removing the
restriction against sale of alcoholic beverages in proximity to
universities as to bona fide public eating places. Harris v.
Alcoholic Beverage Control Appeals Board (Cal. App. 1st Dist.
1965), 235 Cal. App. 2d 479, 45 Cal. Rptr. 450, 1965 Cal. App.
LEXIS 947.

Former B & P C § 24755.1, providing that punishment for
retail sale of alcoholic beverages at less than the minimum
price shown in schedules filed with the Department of Alco-
holic Beverage Control shall consist solely of monetary penal-
ties in amounts’ as set forth, is not unconstitutional as an
infringement by the Legislature on the power vested in the
Department by Cal Const Art XX § 22, to deny, suspend or
revoke liquor licenses; such power of the Department is
subject to reasonable legislative enactment, including the
addition of mandatory fines as penalty assessments. Kirby v.
Alcoholic Beverage Control Appeals Board (Cal. 1969), 71 Cal.
2d 1200, 81 Cal. Rptr. 241, 459 P.2d 657, 1969 Cal. LEXIS 314.

Convictions of the crimes of possessing cocaine or marijuana
for purposes of sale, crimes whose elements include a specific
intent to sell the proscribed substances, constitute moral
turpitude as a matter of law within the meaning of Cal Const
Art XX § 22, which grants the Department of Alcoholic
Beverage Control the power to deny, suspend or revoke an
alcoholic beverage license if a person seeking or holding a
license has violated any law prohibiting conduct involving
moral turpitude, and within the meaning of B & P C § 24200,
which authorizes the department to suspend or revoke a
license on the basis of a judgment of guilty to any public
offense involving moral turpitude. Conviction of such an
offense justifies the imposition of administrative sanctions
without a further showing of unfitness or unsuitability or its
effect upon the conduct of the licensed business. Rice v.
Alcoholic Beverage Control Appeals Board (Cal. App. 1st Dist.
1979), 89 Cal. App. 3d 30, 152 Cal. Rptr. 285, 1979 Cal. App.
LEXIS 1356.

In accepting a city’s public convenience or necessity deter-
mination and issuing a beer and wine license that resulted in
an undue concentration of licenses, the California Department
of Alcoholic Beverage Control did not cede its constitutional
authority to the city, but properly made its own investigation
and determination. Nick v. Department of Alcoholic Beverage
Control (Cal. App. 4th Dist. 2014), 233 Cal. App. 4th 194, 182
Cal. Rptr. 3d 182, 2014 Cal. App. LEXIS 1204.

10. Licenses: Denial

The exercise of discretion of the State Board in denying a
liquor license was not abused where applicant proposed to sell
liquor in a community the deeds in which contained restrictive
covenants against selling liquor, and where the city was a
purely residential center. Hansen v. State Board of Equaliza-
tion (Cal. App. 1941), 43 Cal. App. 2d 176, 110 P.2d 453, 1941
Cal. App. LEXIS 632.

The Department of Alcoholic Beverage Control did not act
arbitrarily, nor abuse its discretion, in finding that the issu-
ance of an off-sale license to sell beer and wine would be
contrary to public welfare and morals based on evidence, as to
which there could be a reasonable difference of opinion, that
the applicant’s store, which was 200 feet from a school and
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which was patronized by approximately 20 children a day,
proposed to change its operation to selling take-out food
including beer and wine to customers, including children who
were permitted to leave the school premises for lunch, during
several hours a day that the school was open. Reimel v.
Alcoholic Beverage Control Appeals Board (Cal. App. 2d Dist.
1967), 250 Cal. App. 2d 673, 58 Cal. Rptr. 788, 1967 Cal. App.
LEXIS 2150.

As a ground for denying a liquor license, the Alcoholic
Beverage Control Department’s finding that “some of the
school children pass by, as well as frequent,” the applicant’s
supermarket was not in itself substantial evidence that the
issuance of the license would be contrary to public welfare and
morals, where, although the store was only 115 feet across the
street from the playground fence of an elementary school, it
was 400 feet from the school entrance by “lawful pedestrian
feet,” where an afternoon check showed that only 17 out of 139
pupils visited the store, where the supermarket chain carried
no exterior advertisements on liquor, experienced no problem
of thefts by children of beer or wine, trained its personnel on
the prohibition of its sale to minors and at a nearby store had
experienced no infractions of such law. Reimel v. Alcoholic
Beverage Control Appeals Board (Cal. App. 1st Dist. 1967),
255 Cal. App. 2d 40, 62 Cal. Rptr. 778, 1967 Cal. App. LEXIS
1237.

There was no substantial evidence that the issuance of an
off-sale beer and wine license to a supermarket should be
denied, as being contrary to public welfare and morals, where,
although the Alcoholic Beverage Control Department found
that an elementary school in the immediate vicinity (a purely
commercial district) had a present problem with persons
consuming alcoholic beverages nearby and that the license
would aggravate the problem, no eyewitness or expert testi-
mony was adduced, where the testimony that the school
grounds were sometimes littered with empty liquor bottles,
beer cans and wine bottles failed to show how the litter was
attributable to the store, not then licensed, or even to the two
licensed stores within 900 feet of the school, and where
testimony of the dangers to be expected from such undesir-
ables as drunks in cars was conjectural, at best. Reimel v.
Alcoholic Beverage Control Appeals Board (Cal. App. 1st Dist.
1967), 255 Cal. App. 2d 40, 62 Cal. Rptr. 778, 1967 Cal. App.
LEXIS 1237.

The findings of the Department of Alcoholic Beverage Con-
trol that issuance of an off-sale beer and wine license to a
convenience-type market would be contrary to public welfare
or morals were supported by substantial evidence and it did
not act arbitrarily or abuse its discretion in denying the
issuance of the license, where the proposed premises were
located some 300 to 400 feet from a school with an approxi-
mate attendance of 775 pupils ranging in age from 5 through
14 years, where a substantial number of children would pass
directly by the proposed premises from early morning until
well into the evening each day, where there was testimony
that issuance of the license would create or intensify various
problems, such as increased traffic hazards, increased litter on
the school grounds, obtaining of alcoholic beverages by chil-
dren, and increased class cutting, where there were already 11
licensed outlets of the off-sale type within a mile of the school,
and where the applicant’s beer and wine departments would
not be segregated from items attractive to school children
which it also intended to handle. Kirby v. Alcoholic Beverage
Control Appeals Board (Cal. App. 2d Dist. 1968), 261 Cal. App.
2d 119, 67 Cal. Rptr. 628, 1968 Cal. App. LEXIS 1725.

On administrative review of a denial by the Department of
Alcoholic Beverage Control of an application by a “disco”
music establishment for a beer and wine license, the Alcoholic
Beverage Control Appeals Board properly concluded the de-
partment’s determination that issuance of a license would
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create a law enforcement problem and would be contrary to
the public welfare and morals was not supported by the
department’s findings that “disturbances would sometimes
occur when several hundred young persons were gathered
together in the described surroundings,” despite the establish-
ment’s employment of a security force. Whatever the precise
parameters of the law enforcement problems contemplated by
the statute permitting the denial of a license that would tend
to create a law enforcement problem, the department’s reli-
ance on a finding that “disturbances” of undetermined severity
would “sometimes” in the indefinite future occur reflected too
sweeping a view of what constitutes “good cause” within the
meaning of Cal Const Art XX § 22, requiring “good cause” for
the denial of a license. Also, the department’s finding that
police officers could not respond quickly to the establishment
due to its remote location and the limited number of officers
was not supported by the evidence. Department of Alcoholic
Bev. Control v. Alcoholic Bev. etc. Appeals Bd. (Cal. App. 3d
Dist. 1981), 122 Cal. App. 3d 549, 175 Cal. Rptr. 342, 1981 Cal.
App. LEXIS 2048.

11. Licenses: Suspension Generally

A liquor license does not automatically become void, beyond
any possibility of revival, whenever licensee fails to sell food
on the premises as the language of Cal Const Art XX § 22
indicates that some action by the State Board is necessary
before a license is terminated; under such § 22, the Board is
empowered to suspend as well as to revoke a license. Reynolds
v. State Board of Equalization (Cal. 1946), 29 Cal. 2d 137, 173
P.2d 551, 174 P.2d 4, 1946 Cal. LEXIS 284.

The fact that when a hearing officer recommended suspen-
sion of a liquor license he was an employee of the State Board
of Equalization did not deprive the Department of Alcoholic
Beverage Control, to which the pertinent powers of the State
Board of Equalization were transferred, of the power to adopt
his findings and to order suspension of the license. Brice v.
Department of Alcoholic Beverage Control (Cal. App. 1st Dist.
1957), 153 Cal. App. 2d 315, 314 P.2d 807, 1957 Cal. App.
LEXIS 1494.

In the exercise of its discretion the Department of Alcoholic
Beverage Control can properly consider violations of statutory
provisions concerning alcoholic beverages or of rules of the
department as good cause for suspension of licenses. Allied
Properties v. Department of Alcoholic Beverage Control (Cal.
1959), 53 Cal. 2d 141, 346 P.2d 737, 1959 Cal. LEXIS 329.

In a proceeding to suspend a liquor license, the interpreta-
tion placed on a written instrument by the Department of
Alcoholic Beverage Control, where extrinsic evidence has not
been resorted to though not binding on appeal, will be ac-
cepted by the appellate court where such interpretation is
reasonable, or where such interpretation is one of two or more
reasonable constructions of the instrument; moreover, where
no extrinsic evidence is considered by the Department of
Alcoholic Beverage Control in aid of its interpretation of a
written instrument, the construction is one of law, and the
appellate court is not bound by the Department’s interpreta-
tion of the instrument. Cohon v. Department of Alcoholic
Beverage Control (Cal. App. 1st Dist. 1963), 218 Cal. App. 2d
332, 32 Cal. Rptr. 723, 1963 Cal. App. LEXIS 1783.

In a proceeding to suspend a corporation’s liquor license, a
finding that the licensee’s sole stockholder and president “is”
an unfit and improper person to hold an alcoholic beverage
license by reason of his record of arrests and convictions
sufficiently established, for review purposes, that the Depart-
ment of Alcoholic Beverage Control did not believe that he was
rehabilitated or fit, at the time of decision, to hold a license.
Jack P. Meyers, Inc. v. Alcoholic Beverage Control Appeals
Board (Cal. App. 2d Dist. 1965), 238 Cal. App. 2d 869, 48 Cal.
Rptr. 259, 1965 Cal. App. LEXIS 1208.
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Former B & P C § 24755.1, providing that punishment for
retail sale of alcoholic beverages at less than the minimum
price shown in schedules filed with the Department of Alco-
holic Beverage Control shall consist solely of monetary penal-
ties in amounts as set forth, is not unconstitutional as an
infringement by the Legislature on the power vested in the
Department by Cal Const Art XX § 22, to deny, suspend or
revoke liquor licenses; such power of the Department is
subject to reasonable legislative enactment, including the
addition of mandatory fines as penalty assessments. Kirby v.
Alcoholic Beverage Control Appeals Board (Cal. 1969), 71 Cal.
2d 1200, 81 Cal. Rptr. 241, 459 P.2d 657, 1969 Cal. LEXIS 314.

An attack under Rule 35, Federal Rules of Criminal Proce-
dure, relating to correction or reduction of sentence, goes only
to the sentence not to the fact of conviction, and such an attack
was irrelevant in determining the finality of an alcoholic
beverage licensee’s conviction in Federal District Court of
defrauding the government through the filing of knowingly
false income tax returns for two years, where the Federal
Circuit Court of Appeals’ affirmance of the District Court’s
action had long since become final and petition for writ of
certiorari had been denied by the United States Supreme
Court, and particularly where the circuit court later refused to
interfere with the penalty pronounced by the District Court.
Kirby v. Alcoholic Beverage Control Appeals Board (Cal. App.
5th Dist. 1969), 270 Cal. App. 2d 535, 75 Cal. Rptr. 823, 1969
Cal. App. LEXIS 1555.

12. Licenses: Suspension Warranted or Unwarranted

An on-sale liquor license was properly suspended where
under a “concession” agreement (really a lease) the owner
sublet an adjoining fully-equipped restaurant room to another,
and food together with liquor were served on both premises,
when licensee did not operate or have any interest in the
restaurant. Harem Corp. v. State Board of Equalization (Cal.
App. 1948), 87 Cal. App. 2d 915, 198 P.2d 48, 1948 Cal. App.
LEXIS 1419.

A liquor licensee established a defense under B & P C
§ 25660, to a charge of selling to a minor, where the licensee
showed that he relied on a draft card from which it appeared
that the minor was 21, and where, notwithstanding the birth
date on the card had been altered, there was no substantial
support for the State Board of Equalization’s suspension based
on finding that the alteration should have been apparent from
a reasonably careful inspection, where there was no finding
that the licensee acted in bad faith or discovered the altera-
tion, where the card accurately described the minor, and
where his physical appearance was that of a person who might
be under or over 21. Dethlefsen v. State Board of Equalization
(Cal. App. 3d Dist. 1956), 145 Cal. App. 2d 561, 303 P.2d 7,
1956 Cal. App. LEXIS 1376.

In a proceeding for suspension of a liquor license for sale of
intoxicating beverages to a minor and allowing the minor to
consume them on the licensed premises, the evidence was
sufficient to sustain a ruling suspending the license where it
showed that the minor was too young in appearance to be 21
years old, that she weighed 19 pounds more than the person
described in the identification which she presented, and that
she was three and one-half years younger than such person
and had blue eyes instead of hazel. 5501 Hollywood, Inc. v.
Department of Alcoholic Beverage Control (Cal. App. 2d Dist.
1957), 155 Cal. App. 2d 748, 318 P.2d 820, 1957 Cal. App.
LEXIS 1351.

Although bookmaking and gambling are not specifically set
as grounds for suspension and revocation of a liquor license, a
finding that a single act of bookmaking by a bartender has
taken place on the licensed premises is sufficient to support
revocation; revocation and suspension were supported by
evidence that the licensees’ bartender was engaged in taking
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bets on horse races and that he was paying off in cash on
winning combinations on mechanical gambling devices, since
the bartender’s knowledge of such illegal gambling activities
on the licensed premises was imputed to the licensees and
they were responsible for his acts, it being immaterial that the
licensees may have had no actual knowledge of such illegal
activities. Mack v. Department of Alcoholic Beverage Control
(Cal. App. 2d Dist. 1960), 178 Cal. App. 2d 149, 2 Cal. Rptr.
629, 1960 Cal. App. LEXIS 2573.

It is not the past conduct, immoral character or bad repu-
tation of a patron that subjects an on-sale licensee to disci-
pline, but the patron’s present act and condition that offends
both the law and public decency; presence of drunkard in a
public tavern is an illegal act, and as such mere fact that
intoxicated persons were arrested on licensed premises on
police “roundups” was evidence of violations of the law though
the police were not summoned by the licensee or for any
disturbance by such intoxicated persons. Harris v. Alcoholic
Beverage Control Appeals Board (Cal. App. 1st Dist. 1963),
212 Cal. App. 2d 106, 28 Cal. Rptr. 74, 1963 Cal. App. LEXIS
2821.

In a proceeding to suspend a liquor license, for retail sales at
less than the fair trade price, a finding of the hearing officer
that the fair trade contracts were duly filed with the Depart-
ment of Alcoholic Beverage Control raised a presumption that
“fair and open” competition was ascertained and found by the
Department. De Martini v. Department of Alcoholic Beverage
Control (Cal. App. 1st Dist. 1963), 215 Cal. App. 2d 787, 30
Cal. Rptr. 668, 1963 Cal. App. LEXIS 2558, overruled, Harris
v. Alcoholic Beverage Control Appeals Board (Cal. 1965), 62
Cal. 2d 589, 43 Cal. Rptr. 633, 400 P.2d 745, 1965 Cal. LEXIS
278.

The suspension of a liquor license by the Department of
Alcoholic Beverage Control was proper where a relief bar-
tender employed by the licensee accepted a bet on a horse race
while employed on the licensed premises, despite the fact that
there was no evidence that the act was anything but an
isolated transaction which occurred at a time when the
general manager of the licensed premises, who was in charge
of the cocktail lounge, was not on the premises, and neither
the general manager nor any other responsible officer of the
licensee had actual knowledge of the bartender’s bookmaking
offense, knowledge of the offense being imputed to the li-
censee, and evidence that the bartender committed the act of
bookmaking being “substantial evidence” that the licensee
“permitted and suffered” its employee to commit that act.
Reimel v. Alcoholic Beverage Control Appeals Board (Cal. App.
1st Dist. 1967), 252 Cal. App. 2d 520, 60 Cal. Rptr. 641, 1967
Cal. App. LEXIS 1530.

The Department of Alcoholic Beverage Control correctly
decided that a licensee’s license to conduct a bar should be
suspended for the period of one year pursuant to B & P C
§ 24200(d), providing for suspension of license upon convic-
tion of a public offense involving moral turpitude, where the
department properly found, after a formal hearing, that the
licensee’s conviction in the United States District Court of
defrauding the government through the filing of knowingly
false income tax returns involved moral turpitude, and that
the judgment of conviction had become final after appeal in
the federal courts. Kirby v. Alcoholic Beverage Control Appeals
Board (Cal. App. 5th Dist. 1969), 270 Cal. App. 2d 535, 75 Cal.
Rptr. 823, 1969 Cal. App. LEXIS 1555.

A rule promulgated by the Department of Alcoholic Bever-
age Control pursuant to its exclusive power to license and
regulate the sale of alcoholic beverages in the state under Cal
Const Art XX § 22, which regulated “topless” and “bottomless”
exposure on licensed premises, was valid and did not conflict
with Pen C §§ 318.5 and 318.6, which permit cities and
counties to adopt penal ordinances regulating “topless” and
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“bottomless” exposure in establishments serving food or bev-
erages, and other public places. Furthermore, the rule did not
nullify the effect of the legislative enactment, since the rule
was promulgated pursuant to the department’s constitutional
authority to regulate the sale of drinks in premises with
licenses, and thus no issue of preemption was involved.
Accordingly, decisions of the department suspending the on-
sale liquor licenses of nightclubs for violations of the depart-
ment rule were valid. Kirby v. Alcoholic Bev. Etc. Appeals Bd.
(Cal. App. 1st Dist. 1975), 47 Cal. App. 3d 360, 120 Cal. Rptr.
847, 1975 Cal. App. LEXIS 1027.

The Alcoholic Beverage Control Appeals Board did not
abuse its discretion in upholding the suspensions of the liquor
licenses of two grocery stores for selling alcohol to minors in
violation of B & P C § 25658(a), where the stores had sold
alcoholic beverages to minors acting as police decoys. Al-
though Cal Const Art XX § 22, prohibits the sale to, or
purchase by, minors of alcoholic beverages, the Constitution
does not preclude the use of minors as decoys. An interpreta-
tion allowing the use of decoys promotes the intent of the
constitutional provision to protect minors from harm associ-
ated with the consumption of alcohol. To provide licensees a
defense based on the use of underage decoys would produce an
absurd result. Also, although the Legislature rejected a pro-
posal that would have granted immunity for underage persons
who buy alcohol at the direction of peace officers, unpassed
bills have little value as evidence of legislative intent. Further,
even if the stores were not knowingly engaged in illicit
activity, the mature-looking underage decoys did nothing to
induce them to violate the law, and routinely checking identi-
fication of all purchasers would not have been unduly burden-
some. Provigo Corp. v. Alcoholic Beverage Control Appeals Bd.
(Cal. 1994), 7 Cal. 4th 561, 28 Cal. Rptr. 2d 638, 869 P.2d 1163,
1994 Cal. LEXIS 1391.

The Alcoholic Beverage Control Appeals Board abused its
discretion in affirming a suspension of a market’s liquor
license based on a single illegal act unrelated to the sale of
alcohol by an on-duty employee of the market without the
market’s knowledge. The single criminal act of food stamp
sales was insufficient to justify the suspension based on the
employee’s knowledge of her own criminal act, which was
imputed to the market. To be reasoned and not arbitrary,
license suspensions must further the goal of the constitutional
and statutory provisions. That goal in general is to protect
public welfare and morals, but it must be viewed in the
context in which it arose, i.e., the sale of alcoholic beverages.
Where a licensee’s employee commits a single criminal act
unrelated to the sale of alcohol, the licensee has taken strong
steps to prevent and deter such crime and is unaware of it
before the fact, suspension of the license simply has no
rational effect on public welfare or public morals. Santa Ana
Food Market, Inc. v. Alcoholic Beverage Control Appeals Bd.
(Cal. App. 4th Dist. 1999), 76 Cal. App. 4th 570, 90 Cal. Rptr.
2d 523, 1999 Cal. App. LEXIS 1034.

A peremptory writ of mandate compelling the Department
of Alcoholic Beverage Control to vacate its decision to suspend
a corporation’s liquor license was improperly issued where
uncontradicted evidence of the arrests and convictions of the
licensee’s sole stockholder and president supported findings of
his unfitness to hold an alcoholic beverage license. Jack P.
Meyers, Inc. v. Alcoholic Beverage Control Appeals Board (Cal.
App. 2d Dist. 1965), 238 Cal. App. 2d 869, 48 Cal. Rptr. 259,
1965 Cal. App. LEXIS 1208.

When interpreted in context, ambiguous language imposing
a single beverage condition in a license to sell alcoholic
beverages did not prohibit selling individually packaged bev-
erages that were not originally sold in six-packs; thus, the
California Department of Alcoholic Beverage Control exceeded
its jurisdiction in finding a violation of the condition. Suspen-
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sion was nevertheless warranted because an advertising re-
striction’s reasonableness could not be challenged in a disci-
plinary proceeding. Department of Alcoholic Beverage Control
v. Alcoholic Beverage Control Appeals Bd. (Cal. App. 3d Dist.
2018), 240 Cal. Rptr. 3d 195, 29 Cal. App. 5th 410, 2018 Cal.
App. LEXIS 1072, modified, (Cal. App. 3d Dist. Dec. 19, 2018),
2018 Cal. App. LEXIS 1184.

13. Licenses: Revocation Generally

A liquor license does not automatically become void, beyond
any possibility of revival, whenever licensee fails to sell food
on the premises, as the language of Cal Const Art XX § 22
indicates that some action by the State Board is necessary
before termination. Reynolds v. State Board of Equalization
(Cal. 1946), 29 Cal. 2d 137, 173 P.2d 551, 174 P.2d 4, 1946 Cal.
LEXIS 284.

Under appropriate circumstances, the same rules apply to
determination of an application for a license as those for its
revocation. Weiss v. State Board of Equalization (Cal. 1953),
40 Cal. 2d 772, 256 P.2d 1, 1953 Cal. LEXIS 236.

Provision in the 1954 amendment of Cal Const Art XX § 22,
that the Alcoholic Beverage Control Appeals Board shall
determine “whether the findings (of the Department of Alco-
holic Beverage Control) are supported by substantial evidence
in the light of the whole record,” signifies no more than
adoption of the “substantial evidence” rule, as generally ap-
plied in judicial proceedings in this state, rather than the
“scintilla” rule which has been applied in judicial proceedings
in some other jurisdictions. Martin v. Alcoholic Bev. Etc.
Appeals Bd. (Cal. 1959), 52 Cal. 2d 238, 340 P.2d 1, 1959 Cal.
LEXIS 197.

A finding of the Department of Alcoholic Beverage Control
that a licensee had repeatedly violated B & P C §§ 23300,
23355, 23951, 23953, was tantamount to a finding that con-
tinuance of the license would be “contrary to public welfare.”
Martin v. Alcoholic Bev. Etc. Appeals Bd. (Cal. 1959), 52 Cal.
2d 287, 341 P.2d 296, 1959 Cal. LEXIS 203.

B & P C § 24200(e), providing that a liquor license may be
revoked where the premises are a “resort” for illegal possess-
ors or users of narcotics, prostitutes, pimps, panderers or
sexual perverts, and that the character of the premises “as a
resort” by such prohibited classes may be proved by general
reputation, is unconstitutional. Vallerga v. Department of
Alcoholic Beverage Control (Cal. 1959), 53 Cal. 2d 313, 1 Cal.
Rptr. 494, 347 P.2d 909, 1959 Cal. LEXIS 349.

A decision of the Department of Alcoholic Beverage Control
revoking a liquor license on each of the several counts of the
accusation is a valid revocation if any single count can be
sustained. Maloney v. Department of Alcoholic Beverage Con-
trol (Cal. App. 1st Dist. 1959), 172 Cal. App. 2d 104, 342 P.2d
520, 1959 Cal. App. LEXIS 1931; Presto v. Alcoholic Beverage
Control Appeals Board (Cal. App. 3d Dist. 1960), 179 Cal. App.
2d 262, 3 Cal. Rptr. 742, 1960 Cal. App. LEXIS 2228.

In liquor license revocation proceeding, complaint charging
that “On or about [a certain date the licensee], at his above-
mentioned licensed premises, did employ or permit woman
known only as Brownie, to solicit or encourage other persons
to buy her alcoholic beverages, to-wit, beer, on above-men-
tioned premises” was sufficient to state offense, since it gave
licensee fair notice of acts or omissions with which he was
charged so that he could prepare his defense, licensee indicat-
ing no lack of preparation of his case before hearing officer and
no surprise appearing in transcript as to charge or evidence
produced against him. Garcia v. Martin (Cal. App. 1st Dist.
1961), 192 Cal. App. 2d 786, 14 Cal. Rptr. 59, 1961 Cal. App.
LEXIS 2002.

Where the evidence amply supports an order revoking a
liquor license, it is against public policy to reduce the penalty
to a suspension of the license on the basis that the licensee
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informed on an agent of the Department of Alcoholic Beverage
Control who was taking bribes and assisted in securing the
agent’s conviction. Stoumen v. Munro (Cal. App. 1st Dist.
1963), 219 Cal. App. 2d 302, 33 Cal. Rptr. 305, 1963 Cal. App.
LEXIS 2375.

Former B & P C § 24755.1, providing that punishment for
retail sale of alcoholic beverages at less than the minimum
price shown in schedules filed with the Department of Alco-
holic Beverage Control shall consist solely of monetary penal-
ties in amounts as set forth, is not unconstitutional as an
infringement by the Legislature on the power vested in the
Department by Cal Const Art XX § 22, to deny, suspend or
revoke liquor licenses; such power of the Department is
subject to reasonable legislative enactment, including the
addition of mandatory fines as penalty assessments. Kirby v.
Alcoholic Beverage Control Appeals Board (Cal. 1969), 71 Cal.
2d 1200, 81 Cal. Rptr. 241, 459 P.2d 657, 1969 Cal. LEXIS 314.

An attack under Rule 35, Federal Rules of Criminal Proce-
dure, relating to correction or reduction of sentence, goes only
to the sentence not to the fact of conviction, and such an attack
was irrelevant in determining the finality of an alcoholic
beverage licensee’s conviction in Federal District Court of
defrauding the government through the filing of knowingly
false income tax returns for two years, where the Federal
Circuit Court of Appeals’ affirmance of the District Court’s
action had long since become final and petition for writ of
certiorari had been denied by the United States Supreme
Court, and particularly where the circuit court later refused to
interfere with the penalty pronounced by the District Court.
Kirby v. Alcoholic Beverage Control Appeals Board (Cal. App.
5th Dist. 1969), 270 Cal. App. 2d 535, 75 Cal. Rptr. 823, 1969
Cal. App. LEXIS 1555.

A revocation of liquor licenses, as expressly stated in Cal
Const Art XX § 22, may be based on protecting the public
welfare and morals, quite independently of any showing of
fault of the licensee. However, the discretion to revoke or
suspend licenses must be “legally” exercised in conformity
with the spirit of the law and in a manner to subserve and not
to impede or defeat the ends of substantial justice. There is an
abuse of discretion when the revocation is not based on a
showing that the use of the premises is conduct contrary to
public welfare or morals within the meaning of the constitu-
tional provision. Yu v. Alcoholic Bev. etc. Appeals Bd. (Cal. App.
6th Dist. 1992), 3 Cal. App. 4th 286, 4 Cal. Rptr. 2d 280, 1992
Cal. App. LEXIS 123.

Licensee was entitled to writ relief from an administrative
decision revoking a liquor license after the licensee failed to
respond to an accusation because the administrative law
judge failed to appreciate the scope of discretion in mistakenly
believing that such discretion did not extend to liberally
construing a motion for relief from default and in finding that
the licensee’s failure to establish proper service, which was not
required, was a failure to show good cause for relief. GC
Brothers Entertainment LLC v. Alcoholic Beverage Control
Appeals Bd. (Cal. App. 2d Dist. 2022), 300 Cal. Rptr. 3d 823, 84
Cal. App. 5th 1019, 2022 Cal. App. LEXIS 905.

14. Licenses: Revocation Appropriate or Inappropriate

A revocation of a corporation’s liquor license on the ground
that the corporation was managed by two persons who,
because of police records (a history of narcotics violation
convictions extending over approximately 12 years in the case
of one, and approximately 19 years in the case of the other),
could not themselves qualify as licensees, was sustained by
evidence that both persons were authorized to sign checks and
contracts for the corporation, that one owned one-third of the
corporation stock and that the other’s son, the vice-president
of the corporation, had given the father a power of attorney to
do anything in relation to ownership of the corporation. Ciro’s
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of San Francisco v. State Board of Equalization (Cal. App. 1st
Dist. 1956), 142 Cal. App. 2d 636, 299 P.2d 703, 1956 Cal. App.
LEXIS 2028.

A liquor license held in the name of a corporation may be
revoked for the illegal conduct of two individuals as sole
stockholders, though their acts were committed off the li-
censed premises where no minutes of the corporation were
kept, no meetings were held by the stockholders or any officers
of the corporation, and the two individuals considered them-
selves as the only owners and that they could do as they
pleased in the management and control of the licensed busi-
ness, since they were the real parties involved and were the
alter ego of the corporation, and their acts were also the acts
of the corporation. Jacques, Inc. v. State Board of Equalization
(Cal. App. 3d Dist. 1957), 155 Cal. App. 2d 448, 318 P.2d 6,
1957 Cal. App. LEXIS 1307.

In a mandamus proceeding to compel the State Board of
Equalization to annul its decision revoking a liquor license, a
finding that the licensee participated in procuring, counseling
and assisting lewd shows at premises owned and controlled by
him was sustained from his admitted knowledge that lewd
performances had been given there on several past occasions,
from his former association with the man who rented the place
from him, from his failure at any time to do anything to stop
the lewd performances, and from the fact that because of the
rental terms he was to some extent a partner in the enterprise.
Jacques, Inc. v. State Board of Equalization (Cal. App. 3d Dist.
1957), 155 Cal. App. 2d 448, 318 P.2d 6, 1957 Cal. App. LEXIS
1307.

In a proceeding to revoke a liquor license, the Department of
Alcoholic Beverage Control was not under a misapprehension
as to the facts or the law in finding that the licensee was
convicted of taking bets on the licensed premises in “violation
of Penal C § 337a subd 3 ..., a felony, as charged in the
information,” and it did not appear that any such misappre-
hension entered into the determination that the continued
holding of a license by the licensee would be contrary to public
welfare or morals or contributed to the decision that the
license should be revoked rather than suspended, where the
Department’s decision was based on the acts committed by the
licensee which constituted a violation of the code section and
on the fact that he had been convicted of the violation rather
than on any determination that the crime was a felony or a
misdemeanor. Macfarlane v. Department of Alcoholic Bever-
age Control (Cal. 1958), 51 Cal. 2d 84, 330 P.2d 769, 1958 Cal.
LEXIS 210.

The Department of Alcoholic Beverage Control did not
abuse its discretion in revoking the general on-sale liquor
license of a licensee where he repeatedly failed on each of
several applications for renewal of the license to disclose that
the business was in fact operated by a partnership. Martin v.
Alcoholic Bev. Etc. Appeals Bd. (Cal. 1959), 52 Cal. 2d 287, 341
P.2d 296, 1959 Cal. LEXIS 203.

An accusation that “the portions of premises of liquor
licensees, have been and still are a resort for sexual perverts,”
is insufficient to charge the licensees with conduct subjecting
their license to revocation other than pursuant to B & P C
§ 24200(e); to sustain revocation of the license under Cal
Const Art XX § 22, on the ground that its continuance would
be contrary to public welfare or morals, would violate due
process of law in view of limited charge contained in the
accusation and findings made thereon. Vallerga v. Department
of Alcoholic Beverage Control (Cal. 1959), 53 Cal. 2d 313, 1
Cal. Rptr. 494, 347 P.2d 909, 1959 Cal. LEXIS 349.

The Department of Alcoholic Beverage Control did not
abuse its discretion in revoking the general on-sale liquor
license of a licensee where the conduct for which the license
was revoked, namely, the taking of unlawful bets on horse
races at the licensed premises, constituted a crime under the
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state laws and was thus at least technically contrary to public
welfare or morals. Maloney v. Department of Alcoholic Bever-
age Control (Cal. App. 1st Dist. 1959), 172 Cal. App. 2d 104,
342 P.2d 520, 1959 Cal. App. LEXIS 1931.

Revocation of a liquor license authorizing revocation for
employing or permitting persons to solicit drinks on the
licensed premises for compensation, was supported by evi-
dence that a bar girl asked agents of the Department of
Alcoholic Beverage Control to buy her drinks, which they
consented to do and that drinks at exorbitant prices were
served to her; revocation was supported by further evidence
that the licensee paid the bar girl who solicited the drinks a
salary, permitted her to solicit drinks from patrons, and kept
track roughly of the solicited drinks for the purpose of seeing
that the girl had “friends.” Greenblatt v. Martin (Cal. App. 1st
Dist. 1960), 177 Cal. App. 2d 738, 2 Cal. Rptr. 508, 1960 Cal.
App. LEXIS 2540.

Revocation of the licensees’ liquor license for allowing
known prostitutes to enter and remain in the licensed prem-
ises and there solicit acts of prostitution was supported by the
testimony of two agents of the Department of Alcoholic Bev-
erage Control and that while in the licensees’ bar they were
each asked by female patrons to engage in acts of prostitution,
that the bartender not only permitted the acts and conduct
alleged but also aided and abetted them. Presto v. Alcoholic
Beverage Control Appeals Board (Cal. App. 3d Dist. 1960), 179
Cal. App. 2d 262, 3 Cal. Rptr. 742, 1960 Cal. App. LEXIS 2228.

Department of Alcoholic Beverage Control did not abuse
discretion given it by B & P C § 23779, in revoking retail
grocery chain’s wholesale beer and wine license for failure to
make, for a 45-day period, any sales of alcoholic beverages to
retail licenses other than itself. Louis Stores, Inc. v. Depart-
ment of Alcoholic Beverage Control (Cal. 1962), 57 Cal. 2d 749,
22 Cal. Rptr. 14, 371 P.2d 758, 1962 Cal. LEXIS 223.

B & P C § 23779, which gives the Department of Alcoholic
Beverage Control power to revoke a wholesale license when-
ever the licensee fails for a period of 45 days to make sales to
retail licensees other than himself, constituted a ground for
revocation of the wholesale beer and wine license and the wine
importer’s license of the wholesale corporation that sold only
to an incorporated retail licensee, of which it was a wholly
owned subsidiary, having to a substantial extent the same
officers and directors as such retail licensee. Borun Bros. v.
Department of Alcoholic Beverage Control (Cal. App. 2d Dist.
1963), 215 Cal. App. 2d 503, 30 Cal. Rptr. 175, 1963 Cal. App.
LEXIS 2526.

A claim of liquor licensees that revocation of their license
was arbitrary because “legions” of similar violations have
resulted in penalties less severe is not meritorious where
proceedings against other licensees are not a part of the record
before the appellate court and thus there is nothing to show
what charges were made or what evidence produced in the
other cases; in any event, there is no requirement that charges
similar in nature must result in identical penalties. Coleman
v. Harris (Cal. App. 1st Dist. 1963), 218 Cal. App. 2d 401, 32
Cal. Rptr. 486, 1963 Cal. App. LEXIS 1791.

In proceeding to revoke an on-sale liquor license, findings
that there had been misconduct on the licensed premises in
violation of B & P C § 25601, concerning the keeping of a
disorderly house, need not specify that the misconduct oc-
curred within the, conscious presence of the licensee or his
employees. Stoumen v. Munro (Cal. App. 1st Dist. 1963), 219
Cal. App. 2d 302, 33 Cal. Rptr. 305, 1963 Cal. App. LEXIS
2375.

The cancellation of an off-sale general liquor license by the
Department of Alcoholic Beverage Control pursuant to Adm.
Code, tit. 4, Rule 65(d) was not unconstitutional and was not
in excess of the Department’s jurisdiction, where the power of
the Department to adopt Rule 65 and to interpret the rule was
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derived from Cal Const Art XX § 22 and B& P C § 25750, and
the Department did not, by adoption of the rule, abridge or
enlarge its authority or exceed the powers given to it by the
constitutional provision and the statute. Samson Market Co.
v. Kirby (Cal. App. 2d Dist.), 261 Cal. App. 2d 577, 68 Cal. Rptr.
130, 1968 Cal. App. LEXIS 1779, cert. denied, (U.S. 1968), 393
U.S. 11, 89 S. Ct. 49, 21 L. Ed. 2d 18, 1968 U.S. LEXIS 578.

In a proceeding by the Department of Alcoholic Beverage
Control to revoke a corporate liquor license, good cause for the
revocation of the license was not shown where, though it
appeared that the licensee’s president and sole shareholder
had an arrest record involving the intemperate use of alcoholic
beverages, there was no evidence that his offenses had an
actual effect on the conduct of the licensed business, nor was
there any rational relationship between the offenses and the
operation of the licensed business in a manner consistent with
public welfare and morals, and where there was no substan-
tial evidence that continuation of the license would be con-
trary to the public welfare or morals. H. D. Wallace &
Associates, Inc. v. Department of Alcoholic Beverage Control
(Cal. App. 3d Dist. 1969), 271 Cal. App. 2d 589, 76 Cal. Rptr.
749, 1969 Cal. App. LEXIS 2415.

The structuring of a decision of the Department of Alcoholic
Beverage Control revoking a liquor license resulted in a
failure to make any findings as to the portion of the accusation
alleging a separate cause for discipline on the ground that
continuance of the license would be contrary to public welfare
and morals (B & P C § 24200(a)) where, though the findings
sufficiently set forth facts supported by independent evidence
that the licensee knowingly bought and received stolen mer-
chandise, such factual recitation was prefaced by the intro-
ductory statement that the licensee had “been convicted of a
crime involving moral turpitude, as follows”; findings by
implication cannot be substituted for specific findings when
they are required. Kirby v. Alcoholic Beverage Control Appeals
Board (Cal. App. 2d Dist. 1969), 3 Cal. App. 3d 209, 83 Cal.
Rptr. 89, 1969 Cal. App. LEXIS 1373.

In revoking an on-sale, general bona fide eating place
license, for a violation of B & P C § 25601, the Department of
Alcoholic Beverage Control could not properly base its decision
on the keeping of a house that disturbed the neighborhood or
the keeping of a house to which people resorted for purposes
that injured public morals, where there was no evidence that
the licensed premises disturbed the neighborhood or that
people resorted to such premises for any of the purposes
condemned by the statute. Boreta Enterprises, Inc. v. Depart-
ment of Alcoholic Beverage Control (Cal. 1970), 2 Cal. 3d 85,
84 Cal. Rptr. 113, 465 P.2d 1, 1970 Cal. LEXIS 258.

The employment of “topless” waitresses and the distribution
of their photographs to a liquor licensee’s patrons was not
illegal per se or in violation of any duly issued rule or
regulation of the Department of Alcoholic Beverage Control;
and though it is not entirely implausible that “topless” wait-
resses present the same danger of exploitation of customers
that “B-Girls” did, it is insufficient as a ground for revocation
of a license where there is no evidence that the waitresses
have solicited customers to purchase drinks for them or
accepted drinks from the patrons. Boreta Enterprises, Inc. v.
Department of Alcoholic Beverage Control (Cal. 1970), 2 Cal.
3d 85, 84 Cal. Rptr. 113, 465 P.2d 1, 1970 Cal. LEXIS 258.

In revoking a liquor license for the licensee’s conduct con-
trary to public welfare and morals under Cal Const Art XX
§ 22 and B & P C § 24200(a), the Department of Alcoholic
Beverage Control did not err in failing to make an express
determination as to a violation of those sections, where
identical considerations were involved in the Department’s
determination that illegal and immoral acts on the premises
constituted the conduct of a disorderly house on the licensed
premises in violation of B & P C § 25601. Kirby v. Alcoholic
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Beverage Control Appeals Board (Cal. App. 2d Dist. 1972), 25
Cal. App. 3d 331, 101 Cal. Rptr. 815, 1972 Cal. App. LEXIS
1034.

Revocation of liquor license under B & P C §§ 24200 and
25601, purportedly in violation of licensee’s federal constitu-
tional rights in that, allegedly, sole ground for revocation was
presence of homosexual clientele at bar, was res judicata for
purposes of injunction action under 42 USCS § 1983, as the
Department is a state court of limited jurisdiction. Francisco
Enterprises, Inc. v. Kirby (9th Cir. Cal. 1973), 482 F.2d 481,
1973 U.S. App. LEXIS 8706, cert. denied, (U.S. 1974), 415 U.S.
916, 94 S. Ct. 1413, 39 L. Ed. 2d 471, 1974 U.S. LEXIS 1176.

The Department of Alcoholic Beverage Control properly
determined to revoke the license of a business establishment
licensed to sell liquor on public premises based on a finding
that the licensee had engaged in a sexually discriminatory
admittance policy. Apart from testimony of the licensee’s own
personnel which chronicled their conceded attempts to dis-
suade potential male customers, the testimony of the depart-
ment investigators and the licensee’s advertisements placed in
a newspaper clearly constituted substantial evidence upon
which to base a finding of a sexually discriminatory admit-
tance policy. Such discrimination having been established, the
department’s authority to revoke the liquor license was clear.
Cal Const Art XX § 22, vests in the department the power to
revoke “any specific alcoholic beverage license if it shall
determine for good cause that ... continuance of such license
would be contrary to the public welfare ...” The apposite public
policy is set forth in CC § 51 (the Unruh Civil Rights Act),
which provides that “[a]ll persons within the jurisdiction of
this state are free and equal, and no matter what their sex...
are entitled to the full and equal accommodations, advan-
tages, facilities, privileges, or services in all business estab-
lishments of every kind whatsoever.” Easebe Enterprises, Inc.
v. Alcoholic Bev. etc. Appeals Bd. (Cal. App. 2d Dist. 1983), 141
Cal. App. 3d 981, 190 Cal. Rptr. 678, 1983 Cal. App. LEXIS
1596.

15. Importation, Manufacture, Transportation

Where licensed manufacturer of distilled spirits which also
held distilled spirits wholesaler’s license under B & P C
§ 23774 exempting certain persons from provisions of
§§ 23771, 23772, was acquired by merger by another manu-
facturer of distilled spirits not otherwise able to possess
wholesaler’s license, later manufacturer was not, through
such merger, entitled to possess wholesaler’s license. Harris v.
Alcoholic Beverage Control Appeals Board (Cal. 1964), 61 Cal.
2d 305, 38 Cal. Rptr. 409, 392 P.2d 1, 1964 Cal. LEXIS 202.

Former Pen C § 367(d), making it unlawful to operate a
motor vehicle while intoxicated, is included within scope of
Veh C § 13352(c), providing for suspension of driving privi-
leges. Wallace v. Department of Motor Vehicles (Cal. App. 2d
Dist. 1970), 12 Cal. App. 3d 356, 90 Cal. Rptr. 657, 1970 Cal.
App. LEXIS 1632.

Provisions of B & P C § 23661, exempting from taxation
quantities of alcoholic beverages imported into California, as
prescribed by federal law, are controlled by any and all
subsequent revisions to the referenced federal law. Somer-
meier v. District Director of Customs (9th Cir. Cal. 1971), 448
F.2d 1243, 1971 U.S. App. LEXIS 7931.

16. Regulation of Sales

Where it appeared that the discrepancy between the dis-
bursements and the returns of liquor amounted to 1,280 cases
per annum, and plaintiff's manager testified he could not give
the name, place, and time of a single transfer, the State Board
was not bound by such testimony to the extent that the court
could say as a matter of law that the Board’s finding that sales
were made without necessary stamps, ignoring claimed gifts
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and exchanges, was arbitrary and capricious. Empire Vintage
Co. v. Collins (Cal. App. 1940), 40 Cal. App. 2d 612, 105 P.2d
391, 1940 Cal. App. LEXIS 149.

The provision of Department of Alcoholic Beverage Control
Rule 28, relating to minimum requirements for issuance of a
wholesaler’s liquor license was intended to give every retailer
a chance to buy from anyone in licensed class with whom he
must deal and thereby to prevent recurrence of the “tied-
house” which promoted restraints of trade during pre-prohi-
bition times. Duke Molner Wholesale Liquor Co. v. Martin
(Cal. App. 2d Dist.), 180 Cal. App. 2d 873, 4 Cal. Rptr. 904,
1960 Cal. App. LEXIS 2413, cert. denied, (U.S. 1960), 364 U.S.
870, 81 S. Ct. 112, 5 L. Ed. 2d 92, 1960 U.S. LEXIS 325.

Cal Const Art XX § 22, giving the Department of Alcoholic
Beverage Control the exclusive power and control over alco-
holic beverage licenses, did not prohibit the Department of
Corrections and the State Personnel Board from promulgating
and enforcing a rule prohibiting correctional officers from
owning, operating, or working in a liquor store, even though
the Department of Alcoholic Beverage Control did not prohibit
such officers from obtaining liquor licenses. Keely v. State
Personnel Board (Cal. App. 3d Dist. 1975), 53 Cal. App. 3d 88,
125 Cal. Rptr. 398, 1975 Cal. App. LEXIS 1540, overruled,
Barber v. State Personnel Board (Cal. 1976), 18 Cal. 3d 395,
134 Cal. Rptr. 206, 556 P.2d 306, 1976 Cal. LEXIS 361.

17. Distribution to Minors

A minor’s purchase of gin from a liquor licensee’s salesman
in the licensee’s liquor store warrants suspension of the
license. Brice v. Department of Alcoholic Beverage Control
(Cal. App. 1st Dist. 1957), 153 Cal. App. 2d 315, 314 P.2d 807,
1957 Cal. App. LEXIS 1494.

If a liquor licensee delegates to an employee, such as a
waitress, the task of ascertaining the bona fides of documen-
tary evidence of majority and identity, required by B & P C
§ 25660, as a defense to a proceeding for suspension of a
license for selling intoxicating liquor to a minor, he is bound by
her conduct as if he had acted in person. 5501 Hollywood, Inc.
v. Department of Alcoholic Beverage Control (Cal. App. 2d
Dist. 1957), 155 Cal. App. 2d 748, 318 P.2d 820, 1957 Cal. App.
LEXIS 1351.

A licensee has no inherent right to sell liquor and his
engaging in the business may legitimately be subject to rigid
conditions that will limit the possibilities of sales to children
under 21; the words “immediately prior,” as used in B & P C
§ 25660, are words of limitation in time, and the act of
questioning a minor and seeing some proof of age two or three
weeks before a sale is not “immediately prior” to the sale.
Farah v. Alcoholic Beverage Control Appeals Board (Cal. App.
2d Dist. 1958), 159 Cal. App. 2d 335, 324 P.2d 98, 1958 Cal.
App. LEXIS 2003.

In proceedings for suspension of a license under the Alco-
holic Beverage Control Act for violation of B& P C § 25658(a),
(b), by selling and furnishing an alcoholic beverage to a minor
and by permitting the minor to consume an alcoholic beverage
in the licensee’s premises, the licensee may assert reliance on
the original demand and exhibition of evidence of majority and
identity, on entry upon the premises, in selling, furnishing or
permitting the consumption of an alcoholic beverage by that
minor following the entry and such defense is not lost because
a second employee pursued an inadequate inquiry before
serving the minor, where the minor patron had exhibited to
one employee on entry on the premises, and at all times
thereafter had on his person, what was found to be bona fide
evidence of majority and identity. Lacabanne Properties, Inc.
v. Department of Alcoholic Beverage Control (Cal. App. 1st
Dist. 1968), 261 Cal. App. 2d 181, 67 Cal. Rptr. 734, 1968 Cal.
App. LEXIS 1730.
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Suspension of a store’s license to sell alcohol was not
rendered unfair by the fact that a minor decoy did not respond
about his age when the store clerk looked at the decoy’s driver
license and remarked, “I would never have guessed it, you
must get asked a lot”; the clerk’s remark was a statement
rather than a question and thus 4 Cal Code Reg § 141, did not
require a response. Minor decoys do not need to respond to
statements of any kind. Department of Alcoholic Beverage
Control v. Alcoholic Beverage Control Appeals Bd. (Cal. App.
3d Dist. 2017), 213 Cal. Rptr. 3d 130, 7 Cal. App. 5th 628, 2017
Cal. App. LEXIS 28.

18. Price Controls

The General Fair Trade Act, although designed in part to
reduce cut-throat competition, is primarily intended to protect
the property rights of producers and wholesalers, whereas the
primary purpose of the fair trade provisions of the Alcoholic
Beverage Control Act is to promote orderly marketing condi-
tions and temperance; this difference in primary purpose has
no significant bearing on the question of delegation of legisla-
tive power because it does not change the functions of the
persons to whom a delegation is assertedly made. Allied
Properties v. Department of Alcoholic Beverage Control (Cal.
1959), 53 Cal. 2d 141, 346 P.2d 737, 1959 Cal. LEXIS 329.

The classification made by the Legislature in regulating
retail prices in the fair trade provisions of the Alcoholic
Beverage Control Act without regulating wholesale prices is
reasonable since the Legislature could properly conclude that
competition among the relatively few producers and wholesal-
ers would not result in disorderly marketing conditions but
that price stabilization with respect to the far larger number
of retailers, who sell directly to the consumers, was necessary
to prevent selling practices tending to increase sales and
consumption of alcoholic beverages. Allied Properties v. De-
partment of Alcoholic Beverage Control (Cal. 1959), 53 Cal. 2d
141, 346 P.2d 737, 1959 Cal. LEXIS 329.

The legislative purpose of preventing price cutting and price
wars among retailers is effectively attained under the fair
trade provisions of the Alcoholic Beverage Control Act by
having each producer or wholesaler establish the retail price
of his own brand, and the Legislature may reasonably proceed
on the theory that the public will be adequately protected
against excessive prices, by the ordinary play of competition
between manufacturers. Allied Properties v. Department of
Alcoholic Beverage Control (Cal. 1959), 53 Cal. 2d 141, 346
P.2d 737, 1959 Cal. LEXIS 329.

The fact that the Alcoholic Beverage Control Act requires,
rather than permits, producers and wholesalers to set retail
prices does not render the function of a producer or wholesaler
legislative in character but, to the contrary, decreases his
discretion since he is not free to determine whether fair
trading should occur; nor does fact that the Act’s fair trade
provisions provide for administrative and criminal sanctions
does not involve any delegation of power, the sanctions being
prescribed by the Legislature, not by the producers or whole-
salers. Allied Properties v. Department of Alcoholic Beverage
Control (Cal. 1959), 53 Cal. 2d 141, 346 P.2d 737, 1959 Cal.
LEXIS 329.

Fair trade contracts providing that the buyer shall not resell
the alcoholic beverage except at a price stipulated by the
vendor serve the legislative purpose of preventing price cut-
ting at the retail level and reducing excessive purchases of
alcoholic beverages, thus promoting temperance in their use
and consumption; it is only agreements between producers or
between wholesalers or between retailers as to the sale or
retail prices that the fair trade provisions of the Alcoholic
Beverage Control Act interdict. De Martini v. Department of
Alcoholic Beverage Control (Cal. App. 1st Dist. 1963), 215 Cal.
App. 2d 787, 30 Cal. Rptr. 668, 1963 Cal. App. LEXIS 2558,
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overruled, Harris v. Alcoholic Beverage Control Appeals Board
(Cal. 1965), 62 Cal. 2d 589, 43 Cal. Rptr. 633, 400 P.2d 745,
1965 Cal. LEXIS 278.

Price regulation by the Department of Alcoholic Beverage
Control of quantity of sales of distilled spirits to retailers does
not come within the meaning or purview of “public welfare or
morals” as that term is used in Art XX § 22. Schenley
Industries, Inc. v. Munro (Cal. App. 1st Dist. 1965), 237 Cal.
App. 2d 106, 46 Cal. Rptr. 678, 1965 Cal. App. LEXIS 1234,
overruled, Ralphs Grocery Co. v. Reimel (Cal. 1968), 69 Cal. 2d
172, 70 Cal. Rptr. 407, 444 P.2d 79, 1968 Cal. LEXIS 234.

Failure of the Legislature to seek to prevent intemperance
by limiting the volume of liquor sales, by regulating competi-
tion among producers and wholesalers, or by establishing high
liquor prices generally, creates no constitutional infirmity in
the Alcoholic Beverage Control Act; the Act’s mandatory retail
price maintenance provisions (B & P C §§ 24750, 24752,
former 24755, 24757) are constitutional. Wilke & Holzheiser,
Inc. v. Department of Alcoholic Beverage Control (Cal. 1966),
65 Cal. 2d 349, 55 Cal. Rptr. 23, 420 P.2d 735, 1966 Cal. LEXIS
208.

A prohibition of quantity discounts of beer, effectively re-
quired by Rule 105(a) of the Department of Alcoholic Beverage
Control, constitutes not “price-fixing” requiring explicit legis-
lative authorization, but merely a prohibition against price
discrimination, for which no explicit legislative authorization
is required. Ralphs Grocery Co. v. Reimel (Cal. 1968), 69 Cal.
2d 172, 70 Cal. Rptr. 407, 444 P.2d 79, 1968 Cal. LEXIS 234.

Administrative prohibition of multiple discount rates in the
sale of a single brand or item of distilled spirits exceeds the
powers of the Department of Alcoholic Beverage Control.
Schenley Affiliated Brands Corp. v. Kirby (Cal. App. 3d Dist.
1971), 21 Cal. App. 3d 177, 98 Cal. Rptr. 609, 1971 Cal. App.
LEXIS 1063.

States are not authorized under the Twenty-first Amend-
ment to require out-of-state liquor distillers and suppliers to
collect and remit to the state a wholesale markup on liquor
sold to officers’ clubs and post exchanges located on military
bases within the state over which the United States exercises
either exclusive or concurrent jurisdiction. United States v.
State Tax Com. (U.S. 1973), 412 U.S. 363, 93 S. Ct. 2183, 37 L.
Ed. 2d 1, 1973 U.S. LEXIS 126.

19. Premises Controls

If the proprietor of a hotel permits his patrons to bring into
his dining room, which is a public drinking place as contem-
plated by Cal Const Art XX § 22 liquor in original packages
(other than wine or beer), and consume the contents thereof
while occupying seats at the dining room tables, he is main-
taining a public drinking place in violation of the Constitution
and the Act of 1933 (Stats 1933, p 1697). Sandelin v. Collins
(Cal. 1934), 1 Cal. 2d 147, 33 P.2d 1009, 1934 Cal. LEXIS 343.

Alcoholic Beverage Control Act, Sec 2, subd (in), which
states that a room is not a saloon unless it contains a “bar” or
counter, places an unwarranted limitation on Cal Const Art
XX § 22, and, if intended as a definition of this term as used
in that provision, it is to that extent ineffective. Hammond v.
McDonald (Cal. App. 1942), 49 Cal. App. 2d 671, 122 P.2d 332,
1942 Cal. App. LEXIS 866.

The statutory definition of “public saloon, public bar, or
public barroom” in Alcoholic Beverage Control Act, Sec 2 (m),
which is of persuasive although not controlling authority, is
consistent with Cal Const Art XX § 22. Covert v. State Bd. of
Equalization (Cal. 1946), 29 Cal. 2d 125, 173 P.2d 545, 1946
Cal. LEXIS 283.

Since Cal Const Art XX § 22 permits the sale of liquor in a
bona fide restaurant without prescribing any quantitative
test, the mere fact that the business of selling food does not
produce as much income as the business of selling liquor does
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not destroy the bona fide character of a restaurant. Covert v.
State Bd. of Equalization (Cal. 1946), 29 Cal. 2d 125, 173 P.2d
545, 1946 Cal. LEXIS 283.

The gross food sales of a restaurant or cafe need not
constitute its principal business in order to qualify it as a bona
fide public eating place. Covert v. State Bd. of Equalization
(Cal. 1946), 29 Cal. 2d 125, 173 P.2d 545, 1946 Cal. LEXIS 283.

Cal Const Art XX § 22 which provides that liquor may be
sold in a restaurant, does not create a presumption that a
person who places his liquor license in a restaurant becomes a
partner of the restaurant operator. Weichman v. Vetri (Cal.
App. 1950), 100 Cal. App. 2d 177, 223 P.2d 288, 1950 Cal. App.
LEXIS 1185.

The rule of the Board of Equalization forbidding female
employees to solicit the purchase or sale of alcoholic beverages
on licensed premises, is reasonable, and the rule has a
reasonable relation to the legitimate ends for which the board
was created. Mercurio v. Department of Alcoholic Beverage
Control (Cal. App. 1st Dist. 1956), 144 Cal. App. 2d 626, 301
P.2d 474, 1956 Cal. App. LEXIS 1773.

As used in B & P C § 25601, making it a misdemeanor for
a liquor licensee to keep or suffer his premises to be used as a
disorderly house, the word “suffers” means to permit, allow or
not to forbid activities which constitute the premises a “disor-
derly house.” Givens v. Department of Alcoholic Beverage
Control (Cal. App. 2d Dist. 1959), 176 Cal. App. 2d 529, 1 Cal.
Rptr. 446, 1959 Cal. App. LEXIS 1513.

B & P C § 25604, making it unlawful for any one person to
maintain a clubroom in which alcoholic beverages were served
without a license, does not conflict with federal or state
constitutional provisions relating to deposition of individual
liberty and private property without due process of law, but is
a valid exercise of the police power. People v. Frangadakis
(Cal. App. 1st Dist. 1960), 184 Cal. App. 2d 540, 7 Cal. Rptr.
776, 1960 Cal. App. LEXIS 1904.

Holder of liquor license has affirmative duty to make sure
that licensed premises are not used in violation of law and
knowledge and acts of his employees are imputable to license.
Morell v. Department of Alcoholic Beverage Control (Cal. App.
1st Dist. 1962), 204 Cal. App. 2d 504, 22 Cal. Rptr. 405, 1962
Cal. App. LEXIS 2270.

Though the mere employment of “topless” waitresses by a
liquor licensee is not ground for revocation of a license,
licensees are not generally sanctioned to employ topless or
other similarly undressed waitresses and do not enjoy general
immunity from disciplinary action if they do; where such
purveying of liquor is attended by deleterious consequences,
the Department should establish good cause and make out its
case for revocation or, alternatively, the Department can adopt
regulations covering the situation. Boreta Enterprises, Inc. v.
Department of Alcoholic Beverage Control (Cal. 1970), 2 Cal.
3d 85, 84 Cal. Rptr. 113, 465 P.2d 1, 1970 Cal. LEXIS 258.

A county ordinance proscribing the presence in model stu-
dios of persons possessing, consuming, using, or under the
influence of alcoholic beverages, as applied to a model studio
operated in conjunction with a cocktail bar could not be said to
conflict with Cal Const Art XX § 22, giving the State the
exclusive right to regulate in the, field of alcoholic beverages;
several opinions of the Attorney General have upheld the right
of local authorities to regulate places of public entertainment
including premises licensed for the sale of liquor, and amend-
ments to the constitutional provision adopted after the issu-
ance of such opinions have made no significant change in its
language; thus it is reasonable to conclude that the Attorney
General’s opinions correctly interpreted the intent of the
legislature and that such intent remains unchanged. Crist-
mat, Inc. v. County of Los Angeles (Cal. App. 2d Dist. 1971), 15
Cal. App. 3d 590, 93 Cal. Rptr. 325, 1971 Cal. App. LEXIS 926.
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Regulation prohibiting certain sexually explicit live enter-
tainment or films in licensed bars and nightclubs upheld
notwithstanding that regulations proscribe some forms of
visual presentation not obscene, considering the States’ broad
authority under the Twenty-First Amendment to control in-
toxicating liquors, and evidence before the Board showing a
greater incidence of prostitution, rape, indecent exposure, and
assaults near liquor-vending premises. California v. La Rue
(U.S.1972), 409 U.S. 109, 93 S. Ct. 390, 34 L. Ed. 2d 342, 1972
U.S. LEXIS 128, overruled in part, 44 Liquormart v. Rhode
Island (U.S. 1996), 517 U.S. 484, 116 S. Ct. 1495, 134 L. Ed. 2d
711, 1996 U.S. LEXIS 3020.

20. Zoning Restrictions

The provision in B & P C § 23790, which exempts a
nonconforming use, such as an on-sale liquor establishment,
from a zoning ordinance does not include a use which had
ceased four years before the effective date of the ordinance and
eleven years before a renewal application was made; granting
an on-sale intoxicating liquor license to an establishment
operating with only a beer and wine license under a noncon-
forming use is an unwarranted enlargement of the use. Town
Council of Los Gatos v. State Bd. of Equalization (Cal. App. 1st
Dist. 1956), 141 Cal. App. 2d 344, 296 P.2d 909, 1956 Cal. App.
LEXIS 1851.

“Campus,” as used in Penal C § 172a, prohibiting the sale of
intoxicants within a certain distance of a university campus,
includes more than the areas actually occupied by the princi-
pal administrative offices and includes the lands surrounding
the offices and buildings used for educational purposes. Vanoli
v. Munro (Cal. App. 1st Dist. 1956), 147 Cal. App. 2d 179, 304
P.2d 722, 1956 Cal. App. LEXIS 1260.

City zoning ordinance prohibiting establishment of cocktail
bar or lounge within 200 feet of residential district without use
permit did not covertly design local option, since it did not seek
to eliminate use of alcoholic beverages by city’s residents, but
permitted sale of liquors and presence of cocktail bars else-
where in city. Floresta, Inc. v. City Council of San Leandro
(Cal. App. 1st Dist. 1961), 190 Cal. App. 2d 599, 12 Cal. Rptr.
182, 1961 Cal. App. LEXIS 2345.

Cal Adm C tit 4 § 61.1, promulgated by the Department of
Alcoholic Beverage Control and providing that no on-sale
general license or on-sale beet and wine license shall be issued
within 1 mile of a university unless the Department is
satisfied that the location of the premises is sufficiently
distant from the campus and the nature of the licensed
business is such that it will not be patronized by students, is
void, being in conflict with Pen C § 172e, removing the
restriction against sale of alcoholic beverages in proximity to
universities as to bona fide public eating places. Harris v.
Alcoholic Beverage Control Appeals Board (Cal. App. 1st Dist.
1965), 235 Cal. App. 2d 479, 45 Cal. Rptr. 450, 1965 Cal. App.
LEXIS 947.

A city’s ordinance imposing a plan approval process for the
rebuilding of businesses destroyed or damaged during a civil
disturbance and providing for revocation hearings as to busi-
nesses that had become or were threatening to become a
nuisance or law enforcement problem were not expressly
preempted by Cal Const Art XX § 22 (state shall have exclu-
sive power to license and regulate manufacture, sale, posses-
sion, and transportation of alcoholic beverages). The purpose
and effect of the ordinance was not to dictate, restrict, or
regulate the actual sale of alcoholic beverages; instead, it
focused on abating or eradicating nuisance activities in a
particular geographic area by imposing conditions aimed at
mitigating those effects. These are typical and natural goals of
zoning and land use regulations. That these conditions might
have some indirect impact on the sale of alcoholic beverages
did not transmute the ordinance into regulations merely
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seeking to control alcohol sales. The ordinance constituted a
valid exercise of the city’s police powers under Cal Const Art
XI § 7, to control and abate nuisances. Korean American
Legal Advocacy Foundation v. City of Los Angeles (Cal. App.
2d Dist.), 23 Cal. App. 4th 376, 28 Cal. Rptr. 2d 530, 1994 Cal.
App. LEXIS 238, modified, (Cal. App. 2d Dist. 1994), 23 Cal.
App. 4th 1861, 28 Cal. Rptr. 2d 530, 1994 Cal. App. LEXIS 331.

21. Possession and Intoxication

It was not only the right of a police officer but his duty to
check any suspicious activity and it was proper that the officer
should find out more about a panel truck, which he had never
seen before, observed in the middle of the night parked in a
questionably illegal way in an alley located in a home area; the
officer had the right to stop the car and require identification,
and when he discovered that there was an active breach of the
law by the minor occupants, under circumstances which prima
facie made them guilty of an offense through the use of an
open jug of wine, he was not remiss in ordering their arrest.
Bramlette v. Superior Court of Merced County (Cal. App. 5th
Dist. 1969), 273 Cal. App. 2d 799, 78 Cal. Rptr. 532, 1969 Cal.
App. LEXIS 2228.

Defendant, placed under arrest for possession of alcohol by
a minor, could not be arrested or prosecuted under B & P C
§ 25662, relating to possession of an alcoholic beverage by a
minor in a public place, but was chargeable under Veh C
§ 23125.5, covering such possession “in a motor vehicle”;
defendant was not only subject to the extra penalties imposed
by that section but was also entitled to the rights of a person
charged thereunder, including the right to be taken before a
magistrate so that he might be admitted to jail. People v.
Superior Court (Fuller) (Cal. App. 1st Dist. 1971), 14 Cal. App.
3d 935, 92 Cal. Rptr. 545, 1971 Cal. App. LEXIS 1043.

A complaint in a personal injury action against the employer
of an allegedly intoxicated minor whose automobile collided
with an automobile in which plaintiffs were riding stated a
cause of action, where it was alleged that the minor’s intoxi-
cation was induced by his employer as the result of a Christ-
mas party where the employer knowingly made available to
minor copious amounts of liquor with knowledge he would
eventually depart in an auto. Brockett v. Kitchen Boyd Motor
Co. (Cal. App. 5th Dist. 1972), 24 Cal. App. 3d 87, 100 Cal.
Rptr. 752, 1972 Cal. App. LEXIS 1120.

The trial court properly dismissed charges that defendant
violated a city’s municipal code by possessing an open con-
tainer of an alcoholic beverage in public with intent to con-
sume the contents in public, since the local ordinance was an
improper attempt to regulate possession of alcohol in any
public place under Pen C § 647e (possession of open container
on posted premises of off-sale alcoholic beverage licensee),
which does not authorize such broad regulation. Although Cal
Const Art XX § 22, provides that the state shall have the
exclusive right and power to license and regulate the posses-
sion of alcoholic beverages within the state, the wording of the
local ordinance clearly showed that it sought to prohibit
possession of an alcoholic beverage under certain circum-
stances. The fact that the person with the alcoholic beverage
must also intend to consume some part of it in public did not
change the act (possession) that was prohibited by the ordi-
nance. People v. Duran (Cal. App. Dep’t Super. Ct. 1995), 43
Cal. App. 4th Supp. 1, 52 Cal. Rptr. 2d 79, 1995 Cal. App.
LEXIS 1296.

22. Taxation

Cal Const Art XX § 22 does not exempt the owner of liquors
from paying a personal property tax thereon levied by local tax
agencies, such as a city, school district and water district.
Three G Distillery Corp. v. County of Los Angeles (Cal. App.
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1941), 46 Cal. App. 2d 498, 116 P.2d 143, 1941 Cal. App. LEXIS
1419.

Liquor licenses are not subject to ad valorem taxation as
personal property, since they are not included in the list of
intangibles specified in Cal Const Art XIII § 14 and Rev & Tax
C § 111. Roehm v. County of Orange (Cal. 1948), 32 Cal. 2d
280, 196 P.2d 550, 1948 Cal. LEXIS 223.

An ordinance of the City and County of San Francisco
imposing an excise tax of one-half of 1 percent on the retail
purchase of tangible personal property does not, when applied
to the sale of intoxicating liquors, enter into the field of
taxation pre-empted by the State commensurate with its
exclusive power to levy license fees or occupation taxes
thereon, and hence does not violate Cal Const Art XX § 22.
Ainsworth v. Bryant (Cal. 1949), 34 Cal. 2d 465, 211 P.2d 564,
1949 Cal. LEXIS 180.

Application of a payroll expense tax ordinance adopted by a
chartered city and county to wholesale liquor and beer dis-
tributors doing business in the city was not precluded by the
provision of Cal Const Art XX § 22, giving the Department of
Alcoholic Beverage Control the exclusive power to collect
license fees or occupation taxes on account of the manufacture,
importation, and sale of alcoholic beverages. The tax is not
paid in consideration of the issuance of a license granting the
privilege to engage in business, but is imposed for general
revenue purposes on all businesses with employees who per-
form services within the city and county, and where there was
no evidentiary support for an assertion that only persons
engaged in the business of manufacturing or selling alcoholic
beverages were in fact subject to the tax. A.B.C. Distributing
Co. v. San Francisco (Cal. 1975), 15 Cal. 3d 566, 125 Cal. Rptr.
465, 542 P.2d 625, 1975 Cal. LEXIS 254.

Cal Const Art XX § 22, grants the State Department of
Alcoholic Beverage Control the exclusive power to tax alco-
holic beverage sales, and a local tax on alcoholic beverage
sales is preempted by state law. However, alcoholic beverages
retailers may properly be required to pay their fair share of
the cost of government. If a business imposes an unusual
burden on city services, a municipality may properly impose
fees pursuant to its police powers, but may not impose a tax on
alcoholic beverage retailers under the guise of a fee. City of
Oakland v. Superior Court (Cal. App. 1st Dist. 1996), 45 Cal.
App. 4th 740, 53 Cal. Rptr. 2d 120, 1996 Cal. App. LEXIS 446.

23. Penalty Assessments

The amount of penalty to be assessed against a licensee who
violates a provision of the Alcoholic Beverage Control Act is
solely within the discretion of the Department of Alcoholic
Beverage Control; it is beyond the jurisdiction of the Alcoholic
Beverage Control Appeals Board to order the department to
reconsider a specific penalty imposed by it, such action
amounting to an attempt to limit and control the department’s
discretion. Munro v. Alcoholic Beverage Control Appeals
Board (Cal. App. 1st Dist. 1959), 169 Cal. App. 2d 294, 337
P.2d 83, 1959 Cal. App. LEXIS 2068.

Former B & P C § 24755.1, providing that punishment for
retail sale of alcoholic beverages at less than the minimum
price shown in schedules filed with the Department of Alco-
holic Beverage Control shall consist solely of monetary penal-
ties in amounts as set forth, is not unconstitutional as an
infringement by the Legislature on the power vested in the
Department by Cal Const Art XX § 22, to deny, suspend or
revoke liquor licenses; such power of the Department is
subject to reasonable legislative enactment, including the
addition of mandatory fines as penalty assessments. Kirby v.
Alcoholic Beverage Control Appeals Board (Cal. 1969), 71 Cal.
2d 1200, 81 Cal. Rptr. 241, 459 P.2d 657, 1969 Cal. LEXIS 314.

24, Conduct of Proceedings
The provisions of the Alcoholic Beverage Control Act, relat-
ing to notice and hearing prior to revocation of licenses, merely
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prescribe the procedure by which jurisdiction of the State
Board is to be exercised, and merely regulate procedure and
are not designed to, nor do they in any way, impair the
constitutional power of said Board or even remotely attempt to
regulate or define what jurisdiction that Board shall possess,
and do not conflict with Cal Const Art XX § 22; while § 22
does not provide for any notice and hearing as a prerequisite
to revocation of a license, the Board cannot claim that, when it
acts independently and without any verified complaint being
filed with it, no notice of such hearing is required, and that the
license may be revoked without notice to the licensee and
without affording him an opportunity to be heard. Irvine v.
State Board of Equalization (Cal. App. 1940), 40 Cal. App. 2d
280, 104 P.2d 847, 1940 Cal. App. LEXIS 103.

The Board must afford an opportunity for a full hearing
when revoking a liquor license. Covert v. State Bd. of Equal-
ization (Cal. 1946), 29 Cal. 2d 125, 173 P.2d 545, 1946 Cal.
LEXIS 283.

Constitutional guarantees are not violated by revocation of
a liquor license without notice or hearing. Saso v. Furtado
(Cal. App. 1951), 104 Cal. App. 2d 759, 232 P.2d 583, 1951 Cal.
App. LEXIS 1684.

The requirement of corroboration of accomplices in criminal
proceedings does not apply to, an administrative proceeding to
revoke a liquor license for violation of the B-girl statutes.
Oxman v. Department of Alcoholic Beverage Control (Cal. App.
3d Dist. 1957), 153 Cal. App. 2d 740, 315 P.2d 484, 1957 Cal.
App. LEXIS 1551.

Aliquor licensee accused of suffering his premises to be used
as a disorderly house was not denied the right to counsel of his
choice where the notice of hearing, served on him pursuant to
Gov C § 11509, stated that “You may be present at the
hearing, may be but need not be represented by counsel.”
Givens v. Department of Alcoholic Beverage Control (Cal. App.
2d Dist. 1959), 176 Cal. App. 2d 529, 1 Cal. Rptr. 446, 1959
Cal. App. LEXIS 1513.

In an administrative proceeding against a liquor licensee
accused of suffering his premises to be used as a disorderly
house, there is no absolute right to a continuance in view of
the provisions of Gov C § 11524, for continuances in such
proceedings at the discretion of the hearing officer and for
“good cause shown.” Givens v. Department of Alcoholic Bever-
age Control (Cal. App. 2d Dist. 1959), 176 Cal. App. 2d 529, 1
Cal. Rptr. 446, 1959 Cal. App. LEXIS 1513.

In liquor license revocation proceeding, complaint charging
that “On or about [a certain date the licensee], at his above-
mentioned licensed premises, did employ or permit woman
known only as Brownie, to solicit or encourage other persons
to buy her alcoholic beverages, to-wit, beer, on above-men-
tioned premises” was sufficient to state offense, since it gave
licensee fair notice of acts or omissions with which he was
charged so that he could prepare his defense, licensee indicat-
ing no lack of preparation of his case before hearing officer and
no surprise appearing in transcript as to charge or evidence
produced against him. Garcia v. Martin (Cal. App. 1st Dist.
1961), 192 Cal. App. 2d 786, 14 Cal. Rptr. 59, 1961 Cal. App.
LEXIS 2002.

In a proceeding to revoke a liquor license, the principal
objective of Gov C § 11503, specifying the form of accusation
in administrative proceedings, is to safeguard the licensee
against an accusation that does not sufficiently enable him to
prepare his defense; adherence to technical rules of pleading is
not required. Stoumen v. Munro (Cal. App. 1st Dist. 1963), 219
Cal. App. 2d 302, 33 Cal. Rptr. 305, 1963 Cal. App. LEXIS
2375.

In a proceeding to revoke a liquor license, the accusation, in
addition to alleging a criminal conviction, sufficiently alleged
a separate cause for discipline on the ground that continuance
of the license would be contrary to public welfare and morals

MISCELLANEOUS SUBJECTS

34

(B & P C § 24200(a)) where the allegation, based on the
involvement of the licensee in illegal activity, preceded the
allegation dealing with the criminal court proceedings relat-
ing to the same activity, where the substantive content of the
paragraph, the punctuation, and the use of the conjunctive
“and” to precede the allegation detailing the criminal court
proceedings were all indicative of the several nature of the
allegations, and where the licensee indicated no lack of
preparation of his case before the hearing officer and the
record showed no surprise on his part as to the charges or
evidence produced against him. Kirby v. Alcoholic Beverage
Control Appeals Board (Cal. App. 2d Dist. 1969), 3 Cal. App. 3d
209, 83 Cal. Rptr. 89, 1969 Cal. App. LEXIS 1373.

Business challenging a suspension of its license to sell beer
and wine by the California Department of Alcoholic Beverage
Control under B & P C § 23090 made a prima facie case of a
California Administrative Procedure Act (APA), Gov C
§§ 11340 et seq., violation where it was undisputed that it was
standard Department procedure for the Department’s pros-
ecuting attorney to furnish a report of hearing ex parte to the
Department’s decision-maker, and where the Department did
not meet its burden to show a change in departmental
practice. Although the Department asserted that it did not use
the condemned practice, it failed to adduce evidence substan-
tiating its assertion before the California Alcoholic Beverage
Control Appeals Board and could not do so for the first time in
the appellate court. Chevron Stations, Inc. v. Alcoholic Bever-
age Control Appeals Bd. (Cal. App. 3d Dist. 2007), 149 Cal.
App. 4th 116, 57 Cal. Rptr. 3d 6, 2007 Cal. App. LEXIS 468.

Although the California Department of Alcoholic Beverage
Control’s decision-maker rejected an administrative law
judge’s (ALJ) proposed decision in a recent California Su-
preme Court case that held that the California Administrative
Procedure Act (APA), Gov C §§ 11340 et seq., was violated by
the Department’s practice of having the Department’s pros-
ecuting attorney send a “report of hearing” to the Depart-
ment’s decision-maker before a final decision was made, the
APA is also violated even where the Department’s decision-
maker decides to adopt the ALJ’s proposed decision. Chevron
Stations, Inc. v. Alcoholic Beverage Control Appeals Bd. (Cal.
App. 3d Dist. 2007), 149 Cal. App. 4th 116, 57 Cal. Rptr. 3d 6,
2007 Cal. App. LEXIS 468.

25. Reconsideration Determinations

Proceedings for reconsideration by the Department of Alco-
holic Beverage Control of its revocation of a liquor license do
not affect the time for filing an appeal to the Alcoholic
Beverage Control Appeals Board. Hollywood Circle, Inc. v.
Department of Alcoholic Beverage Control (Cal. App. 2d Dist.
1957), 153 Cal. App. 2d 523, 314 P.2d 1007, 1957 Cal. App.
LEXIS 1526, cert. denied, (U.S. 1958), 356 U.S. 902, 78 S. Ct.
562, 2 L. Ed. 2d 580, 1958 U.S. LEXIS 1394, overruled, Pesce
v. Department of Alcoholic Beverage Control (Cal. 1958), 51
Cal. 2d 310, 333 P.2d 15, 1958 Cal. LEXIS 235.

It is not the province of a court reviewing the proceedings of
the Department of Alcoholic Beverage Control to substitute its
judgment for the Department’s as to whether a license should
issue or as to whether there has been, since a prior hearing
and order, a change in circumstances that justifies a change in
decision, providing there is substantial evidence for the
change. Hasselbach v. Department of Alcoholic Beverage Con-
trol (Cal. App. 2d Dist. 1959), 167 Cal. App. 2d 662, 334 P.2d
1058, 1959 Cal. App. LEXIS 2386.

Where Department of Alcoholic Beverage Control granted
liquor license to grocery store after having previously refused
to issue such license, fact that Alcoholic Beverage Control
Appeals Board, in affirming order granting application for
license, may have erroneously held that res judicata was
under no circumstances applicable in such proceeding, did not
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affect validity of its decision since such, statement was not
finding of fact, Appeals Board having no power to make
findings of fact, and since there was a change of conditions
which was found to exist by Department, and by affirming
Department’s order Appeals Board ruled that findings sup-
ported Department’s decision and order; Appeals Board’s
decision was thus correct and it was immaterial that its
reasons were erroneous. Hasselbach v. Department of Alco-
holic Beverage Control (Cal. App. 2d Dist. 1959), 167 Cal. App.
2d 662, 334 P.2d 1058, 1959 Cal. App. LEXIS 2386.

26. Judicial Review: Generally

The rule that no appeal lies from findings or conclusions is
based on CCP § 664 which provides that no judgment is
effectual until entered, and on the rule that until entry the
judge can change his previously rendered judgment. Brice v.
Department of Alcoholic Beverage Control (Cal. App. 1st Dist.
1957), 153 Cal. App. 2d 315, 314 P.2d 807, 1957 Cal. App.
LEXIS 1494.

It was not error to sustain, without leave to amend, a
demurrer to a complaint in mandamus to review proceedings
of the Alcoholic Beverage Control Appeals Board in which it
had properly dismissed, for lack of jurisdiction, a purported
appeal from the Department of Alcoholic Beverage Control’s
order revoking a liquor license. Hollywood Circle, Inc. v.
Department of Alcoholic Beverage Control (Cal. App. 2d Dist.
1957), 153 Cal. App. 2d 523, 314 P.2d 1007, 1957 Cal. App.
LEXIS 1526, cert. denied, (U.S. 1958), 356 U.S. 902, 78 S. Ct.
562, 2 L. Ed. 2d 580, 1958 U.S. LEXIS 1394, overruled, Pesce
v. Department of Alcoholic Beverage Control (Cal. 1958), 51
Cal. 2d 310, 333 P.2d 15, 1958 Cal. LEXIS 235.

Under CCP § 1194.5, mandamus in the superior court is a
proper procedure to review the decision of the Alcoholic
Beverage Control Appeals Board reversing an order of the
State Board of Equalization indefinitely suspending a liquor
license; judicial review of the Appeals Board’s acts is not
limited to certiorari in the District Court of Appeal. Koehn v.
State Board of Equalization (Cal. App. 1st Dist. 1958), 166
Cal. App. 2d 109, 333 P.2d 125, 1958 Cal. App. LEXIS 1377.

In a proceeding to obtain a writ of mandamus commanding
the Alcoholic Beverage Control Appeals Board to vacate an
order reversing an order of the State Board of Equalization, no
findings are necessary and the correctness of those made need
not be determined by the appellate court where the only
question submitted to the trial court was one of law. Koehn v.
State Board of Equalization (Cal. App. 1st Dist. 1958), 166
Cal. App. 2d 109, 333 P.2d 125, 1958 Cal. App. LEXIS 1377.

Where Alcoholic Beverage Control Appeals Board has re-
versed decision of Department of Alcoholic Beverage Control
denying application for on-sale liquor license, judicial review
by mandamus is necessarily directed at decision of Appeals
Board but any judicial determination of whether Appeals
Board has exceeded its “limited” powers would incidentally
require review of decision of Department and of record on
which Department’s decision had been based. Martin v. Alco-
holic Beverage Control Appeals Board (Cal. 1961), 55 Cal. 2d
867, 13 Cal. Rptr. 513, 362 P.2d 337, 1961 Cal. LEXIS 268.

Though the fact that the Department of Alcoholic Beverage
Control or its predecessor agency has been consistent for over
eleven years in accepting for filing fair trade agreements
between producers and retailers, even though such parties
were not and under applicable regulations could not be in a
lawful seller-buyer relationship, is not necessarily controlling,
this fact is entitled to De Martini v. Department of Alcoholic
Beverage Control (Cal. App. 1st Dist. 1963), 215 Cal. App. 2d
787, 30 Cal. Rptr. 668, 1963 Cal. App. LEXIS 2558, overruled,
Harris v. Alcoholic Beverage Control Appeals Board (Cal.
1965), 62 Cal. 2d 589, 43 Cal. Rptr. 633, 400 P.2d 745, 1965
Cal. LEXIS 278.

Art. XX, § 22

Under B & P C § 23090.5, only the Supreme Court and the
courts of appeal have jurisdiction to review decisions of the
Department of Alcoholic Beverage Control, and in a manda-
mus proceeding attacking the revocation of a liquor license
filed in a superior court after the effective date of the statute,
the superior court should have sustained the department’s
demurrer based on lack of jurisdiction, even though the
departmental hearing on the license revocation was held prior
to the effective date of the statute. The constitutional proscrip-
tion against ex post facto laws applies only to criminal
statutes and the fact that jurisdiction is taken away from a
particular court to hear one kind of case does not in itself
deprive anyone of a vested right; under present law the
Supreme Court and the Courts of Appeal have all of the
powers of review formerly exercisable by the superior court.
Department of Alcoholic Beverage Control v. Superior Court of
San Francisco (Cal. App. 1st Dist. 1968), 268 Cal. App. 2d 7, 73
Cal. Rptr. 671, 1968 Cal. App. LEXIS 1267.

27. Judicial Review: Scope and Standards

In determining whether or not a particular establishment
qualifies as a bona fide eating place under Cal Const Art XX
§ 22, it is the province of the State Board to ascertain the
facts, such as physical aspects, equipment and supplies,
amount of food and liquor sold, and the manner in which the
business is conducted: after the probative facts have been
settled, the construction and application of the Constitution
and pertinent statutes are questions of law for the courts to
decide. Covert v. State Bd. of Equalization (Cal. 1946), 29 Cal.
2d 125, 173 P.2d 545, 1946 Cal. LEXIS 283.

On appeal from a judgment for defendants in a proceeding
to review revocation of a liquor license, the appellate court will
not upset the Director of the Department of Alcoholic Bever-
age Control’s action in resolving a conflict between testimony
and the presumption in B & P C § 24200.5, where substantial
evidence supports the Department’s resolution of the conflict.
Kirchhubel v. Munro (Cal. App. 1st Dist. 1957), 149 Cal. App.
2d 243, 308 P.2d 432, 1957 Cal. App. LEXIS 2024.

The Department of Alcoholic Beverage Control is a consti-
tutional agency and is charged with enforcement of the
Alcoholic Beverage Control Act; its decisions should be af-
firmed by the courts when supported by substantial evidence.
Brice v. Department of Alcoholic Beverage Control (Cal. App.
1st Dist. 1957), 153 Cal. App. 2d 315, 314 P.2d 807, 1957 Cal.
App. LEXIS 1494; Farah v. Alcoholic Beverage Control Ap-
peals Board (Cal. App. 2d Dist. 1958), 159 Cal. App. 2d 335,
324 P.2d 98, 1958 Cal. App. LEXIS 2003; Adler v. Department
of Alcoholic Beverage Control (Cal. App. 1st Dist. 1959), 174
Cal. App. 2d 256, 344 P.2d 336, 1959 Cal. App. LEXIS 1693;
Benedetti v. Department of Alcoholic Beverage Control (Cal.
App. 1st Dist. 1960), 187 Cal. App. 2d 213, 9 Cal. Rptr. 525,
1960 Cal. App. LEXIS 1374, overruled, Kirby v. Alcoholic Bev.
Etc. Appeals Bd. (Cal. App. 1st Dist. 1970), 8 Cal. App. 3d
1009, 87 Cal. Rptr. 908, 1970 Cal. App. LEXIS 2117; Morell v.
Department of Alcoholic Beverage Control (Cal. App. 1st Dist.
1962), 204 Cal. App. 2d 504, 22 Cal. Rptr. 405, 1962 Cal. App.
LEXIS 2270; Mundell v. Department of Alcoholic Beverage
Control (Cal. App. 2d Dist. 1962), 211 Cal. App. 2d 231, 27 Cal.
Rptr. 62, 1962 Cal. App. LEXIS 1500; Kirby v. Alcoholic
Beverage Control Appeals Board (Cal. App. 2d Dist. 1968), 261
Cal. App. 2d 119, 67 Cal. Rptr. 628, 1968 Cal. App. LEXIS
1725; Boreta Enterprises, Inc. v. Department of Alcoholic
Beverage Control (Cal. 1970), 2 Cal. 3d 85, 84 Cal. Rptr. 113,
465 P.2d 1, 1970 Cal. LEXIS 258; Kirby v. Alcoholic Beverage
Control Appeals Board (Cal. App. 2d Dist. 1972), 25 Cal. App.
3d 331, 101 Cal. Rptr. 815, 1972 Cal. App. LEXIS 1034.

Where the jurisdiction of the Department of Alcoholic Bev-
erage Control to grant or refuse the transfer of a license
depends on establishment of an ultimate fact, namely, that the
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public welfare and morals would be adversely affected by an
“offsale” liquor license because of its proximity to a church, the
reviewing court may examine the evidence on which a finding
of the department to that effect is based, and if the findings of
the Department are contrary to the evidence or without
support in the evidence, such findings, like those of a trial
court, may be set aside and the decision based thereon may be
set aside. Schaub’s, Inc. v. Department of Alcoholic Beverage
Control (Cal. App. 2d Dist. 1957), 153 Cal. App. 2d 858, 315
P.2d 459, 1957 Cal. App. LEXIS 1570.

A decision of the Department of Alcoholic Beverage Control
revoking a liquor license is final, subject to review for excess of
jurisdiction, errors of law, abuse of discretion and insufficiency
of evidence, and where there is error the matter ordinarily
should be remanded to the Department for further proceed-
ings. Macfarlane v. Department of Alcoholic Beverage Control
(Cal. 1958), 51 Cal. 2d 84, 330 P.2d 769, 1958 Cal. LEXIS 210.

Neither the Alcoholic Beverage Control Appeals Board nor
the courts may disregard or overturn a finding of fact that the
Department of Alcoholic Beverage Control respecting the
issuance of a liquor license simply because it is considered that
a contrary finding would have been equally or more reason-
able. Bowman v. Alcoholic Beverage Control Appeals Board
(Cal. App. 2d Dist. 1959), 171 Cal. App. 2d 467, 340 P.2d 652,
1959 Cal. App. LEXIS 1849; Reimel v. Alcoholic Beverage
Control Appeals Board (Cal. App. 2d Dist. 1967), 250 Cal. App.
2d 673, 58 Cal. Rptr. 788, 1967 Cal. App. LEXIS 2150;
Lacabanne Properties, Inc. v. Department of Alcoholic Bever-
age Control (Cal. App. 1st Dist. 1968), 261 Cal. App. 2d 181, 67
Cal. Rptr. 734, 1968 Cal. App. LEXIS 1730.

Fact that Alcoholic Beverage Control Appeals Board sus-
tained a decision by Department of Alcoholic Beverage Control
revoking a liquor license on ground of violation of B & P C
§ 25601, did not limit reviewing court to consideration of that
ground only where original decision was also based on a
determination that continuance of license would be contrary
to public welfare and morals. Benedetti v. Department of
Alcoholic Beverage Control (Cal. App. 1st Dist. 1960), 187 Cal.
App. 2d 213, 9 Cal. Rptr. 525, 1960 Cal. App. LEXIS 1374,
overruled, Kirby v. Alcoholic Bev. Etc. Appeals Bd. (Cal. App.
1st Dist. 1970), 8 Cal. App. 3d 1009, 87 Cal. Rptr. 908, 1970
Cal. App. LEXIS 2117.

On appeal from the suspension of a liquor license, the
applicability of certain statutes to a given situation presented
on stipulation or uncontradicted facts is a question of law, the
determination of which devolves on the appellate court in
accordance with applicable principles of law. Cohon v. Depart-
ment of Alcoholic Beverage Control (Cal. App. 1st Dist. 1963),
218 Cal. App. 2d 332, 32 Cal. Rptr. 723, 1963 Cal. App. LEXIS
1783.

A court is required to accord great respect to the interpre-
tation of a statute by the Department of Alcoholic Beverage
Control which must be followed unless it appears to be clearly
erroneous. Reimel v. Alcoholic Beverage Control Appeals
Board (Cal. App. 1st Dist. 1967), 256 Cal. App. 2d 158, 64 Cal.
Rptr. 26, 1967 Cal. App. LEXIS 1839.

On review, under B & P C § 23090, of an order of the
Alcoholic Beverage Control Appeals Board reversing a deci-
sion of the Department of Alcoholic Beverage Control denying
an off-sale beer and wine license, the issue before the court is
the same as it was before the Appeals Board, namely, whether
the department’s ultimate finding that issuance of the license
would be contrary to public welfare or morals is supported by
substantial evidence in the light of the whole record what is
contrary to public welfare or morals, but in considering the
sufficiency of the evidence issue, a court is governed by the
substantial evidence rule or resolving any conflict in the
evidence in favor of the decision, and indulging every reason-
ably deducible inference in support thereof. Kirby v. Alcoholic
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Beverage Control Appeals Board (Cal. App. 2d Dist. 1968), 261
Cal. App. 2d 119, 67 Cal. Rptr. 628, 1968 Cal. App. LEXIS
1725.

28. Exhaustion of Administrative Remedies

Gov C § 11523, relating to judicial review of administrative
decisions, does not authorize an appeal to the courts directly
from the Department of Alcoholic Beverage Control’s revoca-
tion of a liquor license; to secure a judicial review, the licensee
must first appeal to the Alcoholic Beverage Control Appeals
Board, pursuant to B & P C § 23081, and then may seek
judicial review of the board’s decision. Hollywood Circle, Inc. v.
Department of Alcoholic Beverage Control (Cal. App. 2d Dist.
1957), 153 Cal. App. 2d 523, 314 P.2d 1007, 1957 Cal. App.
LEXIS 1526, cert. denied, (U.S. 1958), 356 U.S. 902, 78 S. Ct.
562, 2 L. Ed. 2d 580, 1958 U.S. LEXIS 1394, overruled, Pesce
v. Department of Alcoholic Beverage Control (Cal. 1958), 51
Cal. 2d 310, 333 P.2d 15, 1958 Cal. LEXIS 235; Cardoso v.
Department of Alcoholic Beverage Control (Cal. App. 3d Dist.
1958), 162 Cal. App. 2d 277, 327 P.2d 591, 1958 Cal. App.
LEXIS 1870.

A party aggrieved by a decision of the Department of
Alcoholic Beverage Control authorizing the issuance of an
on-sale liquor license has no right to seek judicial review of
such decision under Gov C § 11523 without first filing an
appeal with the appeals board of the department. Fiscus v.
Department of Alcoholic Beverage Control (Cal. App. 2d Dist.
1957), 155 Cal. App. 2d 234, 317 P.2d 993, 1957 Cal. App.
LEXIS 1271.

Where an appeal from an order of the Department of
Alcoholic Beverage Control revoking a liquor license was filed
before the Alcoholic Beverage Control Appeals Board after
expiration of the time limit set in B & P C § 23081, the Board
had no jurisdiction over the proceeding, the Department’s
decision became final, and the courts had no jurisdiction to
review the proceeding. Van De Veer v. Department of Alcoholic
Beverage Control (Cal. App. 2d Dist. 1957), 155 Cal. App. 2d
817, 318 P.2d 686, 1957 Cal. App. LEXIS 1361, overruled,
Pesce v. Department of Alcoholic Beverage Control (Cal. 1958),
51 Cal. 2d 310, 333 P.2d 15, 1958 Cal. LEXIS 235.

The rule that exhaustion of the administrative remedy is a
jurisdictional prerequisite to resort to the courts is applicable
even where the statute sought to be applied and enforced by
the administrative agency is challenged on constitutional
grounds. Miller v. Department of Alcoholic Beverage Control
(Cal. App. 2d Dist.), 160 Cal. App. 2d 658, 325 P.2d 601, 1958
Cal. App. LEXIS 2169, cert. denied, (U.S. 1958), 358 U.S. 907,
79 S. Ct. 234, 3 L. Ed. 2d 229, 1958 U.S. LEXIS 76.

There was no jurisdiction in a court for judicial review of an
order of the Department of Alcoholic Beverage Control revok-
ing an on-sale liquor license where an appeal from such order
was not taken to the Alcoholic Beverage Control Appeals
Board within the time allowed by law, despite the fact that the
licensees alleged that they had exhausted all remedies pro-
vided by applicable laws and had no further adequate remedy
at law or further right of appeal except to file a petition for
writ of mandate. Miller v. Department of Alcoholic Beverage
Control (Cal. App. 2d Dist.), 160 Cal. App. 2d 658, 325 P.2d
601, 1958 Cal. App. LEXIS 2169, cert. denied, (U.S. 1958), 358
U.S. 907, 79 S. Ct. 234, 3 L. Ed. 2d 229, 1958 U.S. LEXIS 76.

An appeal from a decision of the Department of Alcoholic
Beverage Control to the Alcoholic Beverage Control Appeals
Board is not a useless or meaningless step, notwithstanding
the “limited” powers conferred on the Appeals Board by the
1954 amendment of Cal Const Art XX § 22, in view of the fact
that applicants for liquor licenses have freely availed them-
selves of the relatively expeditious and inexpensive remedy of
appeal to the Appeals Board, and that the vast majority of
applicants, as well as the department, have ordinarily been
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willing to accept the decisions of the Appeals Board without
resort to the courts. Martin v. Alcoholic Bev. Etc. Appeals Bd.
(Cal. 1959), 52 Cal. 2d 238, 340 P.2d 1, 1959 Cal. LEXIS 197.

In a mandamus proceeding to review an order of the
Department of Alcoholic Beverage Control suspending a liquor
license, the superior court properly sustained the depart-
ment’s demurrer on the ground of lack of jurisdiction, and stay
of the suspension order was thereafter improperly granted by
a judge of the same superior court, where the licensee failed to
seek judicial review in accordance with B & P C § 23090,
within 30 days after the final order of the Alcoholic Beverage
Control Appeals Board affirming the suspension, where, al-
though the alleged violations on which the suspension was
based occurred prior to the effective date of § 23090.5, divest-
ing superior courts of jurisdiction to review decisions of the
department, the right to judicial review of the order of
suspension did not mature until some six months after the
effective date, and where application of the revised review
procedures involved no impairment of the licensee’s right to
judicial review nor a denial of an opportunity to take advan-
tage of the benefit of the revised procedures. Department of
Alcoholic Beverage Control v. Superior Court of San Francisco
(Cal. App. 1st Dist. 1968), 268 Cal. App. 2d 7, 73 Cal. Rptr. 671,
1968 Cal. App. LEXIS 1267.

29. Local Ordinances

Where at the time an ordinance was adopted, in 1922, the
Wright Act had been passed but held up by referendum, the
ordinance, when adopted, was a lawful exercise of the city
police power; and even conceding that during the life of the
Wright Act said ordinance could not have been enforced, it was
not repealed by said Act and, upon removal of the conflict by
repeal of said Act, said ordinance revived and became fully
effective. People v. Draper (Cal. App. Dep’t Super. Ct. 1933), 22
P.2d 604, 1933 Cal. App. LEXIS 854.

There is no precise, lasting and inflexible definition of a
municipal affair; and while the licensing of a liquor business
was a municipal affair prior to adoption of Cal Const Art XX
§ 22, its adoption changed the power to impose a license tax
for revenue upon those engaged in the liquor business from a
municipal affair to one of general state-wide concern and,
therefore, removed such power from the protection of Cal
Const Art XI § 6. Los Angeles Brewing Co. v. Los Angeles (Cal.
App. 1935), 8 Cal. App. 2d 391, 48 P.2d 71, 1935 Cal. App.
LEXIS 671.

Cal Const Art XX § 22, reserving to the State the exclusive
power to license and regulate the manufacture, sale, etc., of
intoxicating liquor within the State, being special in nature
and adopted subsequent to Cal Const Art XI § 6, permitting
chartered municipalities to reserve to themselves control of
their municipal affairs subject only to express prohibition or
limitation, controls in the express field that it covers, but its
effect on the plenary power of taxation possessed by a char-
tered municipality should not be extended beyond the express
terms of the constitutional reservation on the subject of
intoxicating liquors. Ainsworth v. Bryant (Cal. 1949), 34 Cal.
2d 465, 211 P.2d 564, 1949 Cal. LEXIS 180.

City ordinance providing that no person could operate any
public place where food or beverages were sold and any form of
live entertainment was provided, without written permit, did
not conflict with state statutes regulating sale of liquor;
neither was the ordinance vague, uncertain or indefinite
where it included sufficient rules to guide government body,
whose duty it was to issue permit, in determining existence or
nonexistence of necessary facts. Daniel v. Board of Police
Comm’rs (Cal. App. 2d Dist. 1961), 190 Cal. App. 2d 566, 12
Cal. Rptr. 226, 1961 Cal. App. LEXIS 2341, overruled, Burton
v. Municipal Court of Los Angeles Judicial Dist. (Cal. 1968), 68
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Cal. 2d 684, 68 Cal. Rptr. 721, 441 P.2d 281, 1968 Cal. LEXIS
197.

Considering provisions of B & P C §§ 23790, 23791, munici-
pal zoning ordinance that no liquor-serving dance hall be
established closer than 200 feet to the boundary of a residen-
tial district absent a permit, upheld over pre-emptive conten-
tions. Floresta, Inc. v. City Council of San Leandro (Cal. App.
1st Dist. 1961), 190 Cal. App. 2d 599, 12 Cal. Rptr. 182, 1961
Cal. App. LEXIS 2345.

Because Pen C § 647 deals with field of disorderly conduct
and only one subdivision among eight touches on public
intoxication, matter with which a city ordinance is concerned
there is no justification, in limited reference in one subdivi-
sion, for conclusion that Legislature intended to stand in way
of further, local regulation in general field of public intoxica-
tion. People v. Foote (Cal. App. 4th Dist. 1962), 207 Cal. App.
2d 860, 24 Cal. Rptr. 752, 1962 Cal. App. LEXIS 1979.

An exclusionary provision in a city ordinance prohibiting
the drinking of alcoholic beverages on streets or playgrounds
which provided that the ordinance did not apply to any act
prohibited by state law could not save the ordinance if it
substantially duplicated state law in all areas within its scope,
but it did serve to avoid any contention that it would duplicate
state law if applied to specific situations, such as drinking in
vehicles on public streets. People v. Butler (Cal. App. Dep’t
Super. Ct. 1967), 252 Cal. App. 2d Supp. 1053, 59 Cal. Rptr.
924, 1967 Cal. App. LEXIS 1597.

A city ordinance prohibiting the drinking of alcoholic bever-
ages on streets or playgrounds was a regulation of a municipal
affair, not exclusively a matter of state-wide concern, and was
valid where the State had not pre-empted the entire field of
consumption of alcoholic beverages, the matter of consump-
tion of liquor being omitted from the constitutional grant of
exclusive power to the State, and the general laws relating to
the consumption of alcoholic beverages being selective and
limited in their application and demonstrating no comprehen-
sive scheme to prohibit the consumption of liquor in situations
where such consumption could reasonably be expected to
create a police problem, and where there appeared to be
nothing in the ordinance which would have any appreciable
impact on the transient citizen that would outweigh the
benefit to the municipality. People v. Butler (Cal. App. Dep’t
Super. Ct. 1967), 252 Cal. App. 2d Supp. 1053, 59 Cal. Rptr.
924, 1967 Cal. App. LEXIS 1597.

A county ordinance proscribing the presence in model stu-
dios of persons possessing, consuming, using, or under the
influence of alcoholic beverages, as applied to a model studio
operated in conjunction with a cocktail bar could not be said to
conflict with Cal Const Art XX § 22, giving the State the
exclusive right to regulate in the field of alcoholic beverages.
Cristmat, Inc. v. County of Los Angeles (Cal. App. 2d Dist.
1971), 15 Cal. App. 3d 590, 93 Cal. Rptr. 325, 1971 Cal. App.
LEXIS 926.

Pen C §§ 318.5, 318.6, permitting cities and counties to
regulate the “topless” or “bottomless” exposure of waiters,
waitresses and entertainers, in establishments serving food
and drink, and “topless” or “bottomless” exposure in relation
to live acts, demonstrations or exhibitions in public places
except theaters and similar establishments, do conflict with
Cal Const Art XX § 22, vesting in the Department of Alcoholic
Beverage Control the exclusive power to license the manufac-
ture, importation and sale of alcoholic beverages; the Consti-
tution does not reserve to the Department or to the State
exclusive power with respect to criminal acts occurring on
licensed premises, and local regulations not pursuant to the
authorization of state statutes of the state of dress of waiters,
waitresses or entertainers in establishments serving food or
beverages does not per se conflict with the power of the
Department to license and regulate the manufacture, sale,
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purchase, possession or transportation of alcoholic beverages.
Crownover v. Musick (Cal. 1973), 9 Cal. 3d 405, 107 Cal. Rptr.
681, 509 P.2d 497, 1973 Cal. LEXIS 198, cert. denied, (U.S.
1974),415U.S. 931,94 S. Ct. 1443, 39 L. Ed. 2d 489, 1974 U.S.
LEXIS 1343, cert. denied, (U.S. 1974), 415 U.S. 931, 94 S. Ct.
1443, 39 L. Ed. 2d 489, 1974 U.S. LEXIS 1341, overruled,
Morris v. Municipal Court (Cal. 1982), 32 Cal. 3d 553, 186 Cal.
Rptr. 494, 652 P.2d 51, 1982 Cal. LEXIS 234.

Fees imposed by a city ordinance on liquor retailers to pay
for the costs of regulating nuisance and criminal activities
associated with alcoholic beverage sales establishments, were
not precluded by Cal Const Art XX § 22, which grants the
State Department of Alcoholic Beverage Control the exclusive
power to collect license fees or occupation taxes related to
alcoholic beverage sales. That the ultimate result of a failure
to pay the city’s required fee might be abatement or revocation
of the state liquor license did not transform the regulatory fee
into a prohibited license tax. City of Oakland v. Superior Court
(Cal. App. 1st Dist. 1996), 45 Cal. App. 4th 740, 53 Cal. Rptr.
2d 120, 1996 Cal. App. LEXIS 446.

Fees imposed by a city ordinance on liquor retailers to pay
for the costs of regulating nuisance and criminal activities
associated with alcoholic beverage sales establishments, was
not precluded by Cal Const Art XX § 22, which grants the
State Department of Alcoholic Beverage Control the exclusive
power to collect license fees or occupation taxes related to
alcoholic beverage sales. City documents showed that the
annual operating budget for the program would be recovered
in fees charged to alcoholic beverage retail establishments
pursuant to the ordinance. Reinspection fees would be charged
only to establishments that were found not to be in compliance
with the terms of the ordinance. The estimated revenues
derived from the fees matched the program’s proposed budget,
and the ordinance’s revenue was intended to pay the admin-
istrative costs of its programs. The ordinance’s primary pur-
pose was regulatory, to create an environment in which
nuisance and criminal activities associated with alcoholic
beverage retail establishments may be reduced or eliminated.
Thus, the fee imposed pursuant to the ordinance was not a tax
imposed to pay general revenue to the local governmental
entity, but a regulatory fee intended to defray the cost of
providing and administering the hearing process set out in the
ordinance. City of Oakland v. Superior Court (Cal. App. 1st
Dist. 1996), 45 Cal. App. 4th 740, 53 Cal. Rptr. 2d 120, 1996
Cal. App. LEXIS 446.

Fees imposed by a city ordinance on liquor retailers to pay
for the costs of regulating nuisance and criminal activities
associated with alcoholic beverage sales establishments, de-
rived solely from the city’s police power under Cal Const Art XI
§ 7, and the fees were therefore valid. A city’s police powers
are as broad as the police power that may be exercised by the
Legislature itself. However, in its proper exercise of its police
powers, the city could not also violate Cal Const Art XX § 22,
which grants the State Department of Alcoholic Beverage
Control the exclusive power to tax alcoholic beverage sales.
Generally, the constitutional provision will not preempt a local
ordinance when the ordinance does not directly affect the
licensee’s ability to sell alcoholic beverage to a willing pur-
chaser. The Legislature did not intend that a person licensed
to sell alcoholic beverages be immune from local supervision of
any activity that the licensee may pursue in conjunction with
the sale of alcoholic beverages. An ordinance prohibiting
nuisance and criminal activities from being conducted on or
near the premises of liquor licensees falls within the legiti-
mate scope of a city’s police power. Thus, since the ordinance
was not intended to control the sale of alcoholic beverages, but
to eliminate nuisances and criminal activities, it did not
conflict with the state’s authority to regulate alcoholic bever-
age sales. City of Oakland v. Superior Court (Cal. App. 1st
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Dist. 1996), 45 Cal. App. 4th 740, 53 Cal. Rptr. 2d 120, 1996
Cal. App. LEXIS 446.

A municipal code provision prohibiting the possession of
alcoholic beverages in public buildings and parks was void,
and thus defendant’s conviction under the provision, based on
his possessing a six-pack of beer in a park within the city, was
invalid. Local legislation that contradicts general law is void,
and under Cal Const Art XX § 22, the state has the exclusive
right and power to license and regulate the possession of
alcoholic beverages. Although there is case law approving the
local regulation of places of entertainment where alcohol is
sold, the issue in such cases concerned the regulation of the
licensee, not the person in possession of the alcohol. People v.
Ramirez (Cal. App. Dep’t Super. Ct. 1994), 25 Cal. App. 4th
Supp. 1, 30 Cal. Rptr. 2d 626, 1994 Cal. App. LEXIS 795.

State law did not preempt an ordinance that prohibited
underage drinking, as shown by blood alcohol, because Cal
Const Art XX § 22, does not refer to consumption and the
ordinance was not duplicative of H & S C § 11999(e); B& P C
§§ 25662(a), 25665, 25658(b); or Veh C §§ 23136, 23140. In re
Jennifer S. (Cal. App. 1st Dist. 2009), 179 Cal. App. 4th 64, 101
Cal. Rptr. 3d 467, 2009 Cal. App. LEXIS 1803.

ATTORNEY GENERAL’S OPINIONS:

State Board of Equalization is under no legal compulsion to
issue additional licenses merely because of an increase in
population of a given county. 22 Ops. Cal. Atty. Gen. 187.

Rule prohibiting retail licensee from permitting any female
employee to accept from a patron upon the licensed premises
a proffered drink of alcoholic beverage is within rule-making
power of State Board of Equalization. 23 Ops. Cal. Atty. Gen.
199.

Regulation prohibiting an ownership interest, direct or
indirect, upon part of any law enforcement official in any
license issued under Alcoholic Beverage Control Act, or in any
business operated under such license is valid. 23 Ops. Cal.
Atty. Gen. 203.

Rule prohibiting delivery and transfer of alcoholic beverage
licenses issued pursuant to B & P C § 24044 until such time
as premises in connection with which license is sought are in
fact equipped and completed for actual and legitimate sale of
alcoholic beverages, is valid. 23 Ops. Cal. Atty. Gen. 206.

Administrative practice of issuing on-sale licenses for “re-
cord purposes only” without reference to specific location fully
qualifying in law is unlawful, as licenses cannot be issued for
premises to be constructed on qualified specific location until
there has been presented to and approved by the Board
adequate plans for construction of type of premises permitted
by law for on—sale of alcoholic beverage; such licenses remain
unperfected while premises are uncompleted and may not be
issued or delivered as perfected licenses until premises are
completed and approved. 23 Ops. Cal. Atty. Gen. 262.

Primary burden of proof is on applicant for license under
Alcoholic Beverage Control Act before a hearing officer as well
as in those instances where the Board purposes to deny an
application upon a proposed decision being filed by the hear-
ing officer or on rehearing, on petition of the applicant, after
denial of the license. 23 Ops. Cal. Atty. Gen. 290.

No person may engage in the sale of liquor on an Indian
reservation in California except in accordance with the terms
of a license duly issued pursuant to the Alcoholic Beverage
Control Act. 23 Ops. Cal. Atty. Gen. 297.

A corporation owned and operated in the state for the five
years preceding July 1, 1937, and which is a bona fide jobbing
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and distributing wholesale establishment, major portion of
whose business during such period consisted of wholesaling of
goods, wares and merchandise other than alcoholic beverage,
and owning 80 percent of recently organized affiliate or
subsidiary corporation, is not barred by B & P C §§ 23771,
23772 from receiving through its subsidiary a distilled spirits
wholesaler’s or importer’s license or a beer and wine whole-
saler’s or importer’s license, or any of them. 25 Ops. Cal. Atty.
Gen. 288.

Interstate alcoholic beverage transporter’s permits should
be issued by Department of Alcoholic Beverage Control; this
does not mean that State Board of Equalization does not have
authority to require from interstate alcoholic beverage trans-
porters such reports as may be necessary for proper adminis-
tration of revenue provisions of Alcoholic Beverage Control
Act. 26 Ops. Cal. Atty. Gen. 3.

Aliquor licensee holding a general on—sale license for a bona
fide eating place may not lease or make a concession agree-
ment subletting the restaurant operations on his premises. 29
Ops. Cal. Atty. Gen. 95.

An off-sale general license issued to the holder of a wine
grower’s or brandy manufacturer’s license under the provi-
sions of B & P C § 23362 is not transferable. 30 Ops. Cal. Atty.
Gen. 327.

Department need not issue the off-sale general license to
the holder of a wine grower’s or brandy manufacturer’s license
despite the fact that a given county may have an excess of the
number of off-sale general licenses allowed by B & P C
§ 23817. 30 Ops. Cal. Atty. Gen. 327.

If a rule were promulgated forbidding alcoholic beverage
licensees from entering into insurance contracts insuring
them against revocation of their licenses, such a rule would
have the effect of law and such insurance thereafter entered
into would be invalid. 31 Ops. Cal. Atty. Gen. 79.

Appeals Board’s sole function is to review decisions of the
Department of Alcoholic Beverage Control; members must
spend all time necessary to consider its orders within 60 days
of filing of appeals, and may not engage in any other activity
inconsistent with the high degree of responsibility and trust
placed in them. 32 Ops. Cal. Atty. Gen. 187.

Applicability of B & P C § 25661, proscribing the presenting
of false evidence of age, to provisions connected with illicit sale
of alcoholic’ beverages. 32 Ops. Cal. Atty. Gen. 200.

Department of Alcoholic Beverage Control has the right in
its discretion to determine whether or not to approve the
transfer of a license to the purchaser or his transferee, after
the revocation or suspension of the license; liquor licenses are
intangible personal property which are subject to attachment
and execution as other such property, subject to the right of
the Department of Alcoholic Beverage Control in its discretion
to determine whether such license can be transferred. 33 Ops.
Cal. Atty. Gen. 140.

Alcoholic Beverage Control Department may issue licenses
to premises located on government owned property and may
approve the transfer of such licenses. 34 Ops. Cal. Atty. Gen.
208.

It is lawful for the holder of an on—sale general license for a
bona fide club to restrict entrance on its licensed premises to
particular persons who are members of the club or organiza-
tion. 35 Ops. Cal. Atty. Gen. 93.

No receiver, other than one appointed for estate of an
insolvent licensee, may operate licensed premises for another
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for even limited period, without first obtaining a transfer of
license to him. 38 Ops. Cal. Atty. Gen. 11.

Proposed ordinance which attempts to impose additional
regulations as to possession of intoxicating liquor, a field fully
occupied by State law, is invalid; however, there is no consti-
tutional prohibition against county adopting an appropriate
ordinance relating to the consumption of alcoholic beverages
in public places and buildings other than in licensed premises.
38 Ops. Cal. Atty. Gen. 64.

City as lacking power to regulate the possession of liquor
within a city park. 40 Ops. Cal. Atty. Gen. 10.

Person who knowingly furnishes to another the equipment
and materials intended for and actually used in the unlicensed
manufacture of beer as guilty of aiding and abetting in the
violation of the law. 42 Ops. Cal. Atty. Gen. 80.

An on-sale general public premises licensee of the Depart-
ment of Alcoholic Beverage Control may enter into a sublease
agreement with a vending machine operator which agreement
requires payment to the licensee of a fixed monthly sum so
long as the vending machine operator receives no percentage
or portion of the revenues derived from the sale of alcoholic
beverages. 47 Ops. Cal. Atty. Gen. 182.

An on-sale general public premises license of the Depart-
ment of Alcoholic Beverage Control may enter into a sublease
or concession agreement for the operation of a cardroom on the
licensed premises, in a community where cardrooms are
permitted, so long as the licensee of the department retains
full control over the sale of alcoholic beverages, the enforce-
ment of the laws and department rules relating to the sale of
alcoholic beverages, and where no part of the revenue from the
sale of such beverages inures to the benefit of the cardroom
operator. 47 Ops. Cal. Atty. Gen. 182.

Right of unlicensed organization to promote and operate
“liquor by wire” or “liquor gift” service involving retail licens-
ees. 48 Ops. Cal. Atty. Gen. 1.

Authority of Department of Alcoholic Beverage Control to
deliver to Department of General Services, for sale at public
auction to licensees, alcoholic beverages seized and purchased
under forfeiture proceedings. 49 Ops. Cal. Atty. Gen. 142.

Authority of Department to refuse licenses for establish-
ments in proximity to schools of cosmetology. 51 Ops. Cal. Atty.
Gen. 35.

Prohibited presence of persons under age of 21 years on
“public premises” of holder of license to sell alcoholic bever-
ages on such premises; application of prohibition during
closing hours from 2 o’clock a.m. to 6 a.m. 55 Ops. Cal. Atty.
Gen. 342.

Provisions of Cal Const Art III § 3.5 apply to the Alcoholic
Beverage Control Appeals Board in the exercise of its author-
ity under Cal Const Art XX § 22, and B & P C §§ 23080
through 23087. 62 Ops. Cal. Atty. Gen. 788.

Operator of commercial enterprise who offers and provides
complimentary alcoholic beverages to any interested adult
guest, customer or passenger of the business or service while
at the same time charging for product provided or service
rendered will be deemed to have “sold” alcoholic beverages,
thereby necessitating alcoholic beverage license. 68 Ops. Cal.
Atty. Gen. 263.

The Department of Alcoholic Beverage Control is not autho-
rized to adopt a regulation allowing a retail licensee to
transport tax paid alcoholic beverages to the retailer’s out—of—
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Art. XX, § 22

state Free Port warehouse for “temporary retention” prior to
delivery to retailer’s licensed premises in California if such
retention constitutes storage; the department is not autho-
rized to adopt a regulation allowing a retail licensee to
transport alcoholic beverages stored by the retailer in a Free
Port warehouse facility outside the state to the retailer’s
licensed premises in California. 69 Ops. Cal. Atty. Gen. 191.

Department of Alcoholic Beverage Control is authorized
under California Constitution to revoke private club license on
basis of discriminatory membership practices upon indepen-
dent determination for good cause that continuance of such
license would be contrary to public welfare or morals. 70 Ops.
Cal. Atty. Gen. 75.

RESEARCH REFERENCES AND PRACTICE AIDS

Cross References:

Alcoholic Beverage Control Act: B & P C §§ 23000 et seq.

Department of Alcoholic Beverage Control: B & P C
§§ 23049 et seq.

Department as succeeding State Board of Equalization
except in regard to excise taxes: B & P C § 23051.

Alcoholic Beverage Control Appeals Board: B & P C
§§ 23075 et seq.

Appeals from department’s decisions: B & P C §§ 23080 et
seq.

Judicial review of Appeals Board’s decisions: B & P C
§§ 23090-23090.7.

Licenses and fees under Alcoholic Beverage Control Act: B &
P C §§ 23300 et seq.

Illicit furnishing of alcoholic beverages to minors: B & P C
§§ 25658 et seq.

Furnishing false ID—card to persons under 21 years of age:
B & P C§ 25660.5.

Local entity’s apportionment share of license fees: B & P C
§ 25761.

Liability for determination as to issuance, denial, suspen-
sion or revocation of licenses: Gov C § 818.4.

Illicit sale of intoxicating liquors near certain institutions:
Pen C §§ 172 et seq.

Legal Periodicals:
May private clubs lawfully discriminate? 51 LA Bar Jnl. 9.
Tax Tips: A New Law Reorganizes California’s Tax System.
40 Los Angeles Lawyer 12.

Collateral References:

Cal. Forms Pleading & Practice (Matthew Bender) ch 18
“Alcoholic Beverage Licenses.”

Cal Points & Authorities (Matthew Bender) ch 15 “Alcoholic
Beverage Licensing.”

Cal Jur 3d (Rev) Criminal Law § 1697.

Alcohol beverage tax: 18 Cal Code Reg §§ 2500 et seq.

Transferring retail liquor licenses in California. 6 CEB Bus
L Practioner No. 1 p 1.

MISCELLANEOUS SUBJECTS 40

Congressional power over interstate commerce: US Consti-
tution Art I § 8.

State power to regulate importation of intoxicating liquors:
US Constitution Amendment XXI.

Federal criminal sanctions for illegal transportation of li-
quor: 18 USCS §§ 1261 et seq.

Federal regulation of imported liquors: 19 USCS § 467.

Federal excise taxes on liquor: 26 USCS §§ 5001 et seq.

Federal regulation of transportation of liquor in interstate
commerce: 27 USCS §§ 121 et seq.

Cal. Legal Forms, (Matthew Bender) §§ 18.10[1], 18.21[2].

1 Witkin Summary (11th ed) Contracts § 457.

10 Witkin Summary (11th ed) Constitutional Law §§ 1111,
1114 et seq.

11 Witkin Summary (11th ed) Taxation § 388.

Witkin Procedure (4th ed) Courts § 167.

Witkin Summary (9th ed) Contracts § 466.

Annotations:

Immunity from suit of governmental liquor control agency. 9
ALR2d 1292.

State power to regulate price of intoxicating liquors. 14
ALR2d 699.

Right to hearing before revocation or suspension of liquor
license. 35 ALR2d 1067.

Right to withdraw application to procure or to transfer
liquor license. 73 ALR2d 1223.

Single or isolated transactions as falling within provisions
of licensing requirements governing liquor dealers. 93 ALR2d
90.

Measurement of distances for purposes of enactment pro-
hibiting sale, or license for sale, or intoxicating liquor within
given distance from church, university, school, or other insti-
tution or property as base. 4 ALR3d 1250.

Criminal offense of selling liquor to minor or permitting him
to stay on licensed premises as affected by ignorance or
mistake regarding his age. 12 ALR3d 991.

Revocation or suspension of liquor license because of drink-
ing or drunkenness on part of licensee or business associate.
36 ALR3d 1301.

Validity of municipal regulation more restrictive than state
regulation as to time for selling or serving intoxicating liquor.
51 ALR3d 1061.

Validity of statute or ordinance making it an offense to
consume or have alcoholic beverages in open package in motor
vehicle. 57 ALR3d 1071.

Loss of liquor license as compensable in condemnation
proceeding. 58 ALR3d 581.

Validity, construction, and effect of statutes, ordinances, or
regulations prohibiting or regulating advertising of intoxicat-
ing liquors. 20 ALR4th 600.

Construction and application of § 5301(c) of Internal Rev-
enue Code of 1954 (26 USCS § 5301(c)), punishing sellers of
liquor for adulteration or alteration of liquor, or for possession
of such adulterated or altered liquor. 23 ALR Fed 925.
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DIVISION 9

Alcoholic Beverages

Chapter

1. General Provisions and Definitions.

1.5. Administration.

. Authorized Unlicensed Transactions and Exemptions.

. Licenses and Fees.

Imports.

. Restrictions on Issuance of Licenses.

Issuance and Transfer of Licenses.

Suspension and Revocation of Licenses.

. Hearings.

Excise Taxes [Repealed].

0. Alcoholic Beverages Fair Trade Contracts and Price
Posting [Repealed].

11. Wine Fair Trade Contracts and Price Posting [Repealed].

12. Beer Price Posting and Marketing Regulations.

13. Labels and Containers.

14. Seizure and Forfeiture of Property.

15. Tied—House Restrictions.

16. Regulatory Provisions.

17. Administrative Provisions.

18. Alcoholic Rehabilitation [Repealed].

HISTORY:
Added Stats 1953 ch 152 § 1.

000 =10 UL WO N

CHAPTER 1

General Provisions and Definitions

Section

23000. Citation of division.

23001. Purposes of division; Construction.

23001.5. Severability of provisions of division.

23002. Definitions governing construction of division.
23003. “Alcohol”.

23003.1. “Powdered alcohol” (First of Two).

23003.1. “Powdered alcohol” (Second of Two).

23004. “Alcoholic beverage”.
23005. “Distilled spirits”.
23006. “Beer”.

23007. “Wine”.

23008. “Person”.

23009. “Licensee”.

23010. “Taxpayer”.

23011. “Salesman”.

23012. “Beer manufacturer”.

23013. “Winegrower”.
23013.5. “Wine blender”.

23014. “Brandy manufacturer”.
23015. “Distilled spirits manufacturer”.
23016. “Rectifier”.

23017. “Importer”.

23018. “Exporter”.

23019. “Customs broker”.

23020. “Wine broker”.

23021. “Wholesaler”.

23022. “Industrial alcohol dealer”.
23023. “Retailer”.

23024. “Retailer’s on-sale license”.

585

Section

23025. “Sell”; “Sale”; “To sell”.

23026. “Retail sale”; “Sale at retail”.

23027. “Wholesale sale”; “Sale at wholesale”.
23028. “Package”.

23029. “Case”; “Original case”.

23030. “To bottle”; “To package”.

23031. “Gallon”; “Wine gallon”.

23032. “Proof spirits”.

23033. “Proof gallon”.

23034. “Still”.

23035. “Private warehouse”.

23036. “Public warehouse”.

23037. “Club”.

23038. “Bona fide public eating place”; “Meals”; “Guests”.

23038.1. “Bona fide public eating place”; “Meals”; “Groups of
guests”; “Convention center”.

23038.2. “Bona fide eating place”; Ball park, stadium, or
coliseum.

23038.3. “Bona fide public eating place”.

23039. “Public premises”.

23039.1. Admission of minors to cabaret theater.

23039.5. “Entertainment zone”.

23040. “Within this State”.

23041. “Without the State”.

23042. “Board”.

23043. “Department”; “Director”.

23044. “License”.

23045. “Appeals board”.

23046. “Air common carrier”; “Airplane”; “Common carrier
airplane”.

23047. “Scheduled flight”.

HISTORY:

Added Stats 1953 ch 152 § 1.

§ 23000. Citation of division

This division shall be known and may be cited
as the “Alcoholic Beverage Control Act.”

HISTORY:
Added Stats 1953 ch 152 § 1.

Derivation:
Stats 1935 ch 330 § 1, as amended Stats 1937 ch 758 § 1.

NOTES TO DECISIONS
Analysis

. Constitutionality
. Construction

. Legislative Intent
. Penalties

DN =

1. Constitutionality

Price regulating provisions of Alcoholic Beverage Control
Act do not violate due process clause of US Const 14th Amend;
power of states to control traffic in liquor is unconditional and
includes complete prohibition, as well as any restriction fall-
ing short of prohibition, even if discriminatory in nature and
unconnected to public health, safety or morals. Dave’s Market,
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§ 23001

Inc. v. Department of Alcoholic Beverage Control (Cal. App. 1st
Dist. 1963), 222 Cal. App. 2d 671, 35 Cal. Rptr. 348, 1963 Cal.
App. LEXIS 1711.

There is no inherent right in a citizen to engage in the
business of selling alcoholic beverages, and the governing
authority may, in the exercise of the police power for the
protection of the public morals, health and safety, grant the
privilege of selling alcoholic beverages on such terms and
conditions as it may determine. Reimel v. House (Cal. App. 2d
Dist. 1968), 259 Cal. App. 2d 511, 66 Cal. Rptr. 434, 1968 Cal.
App. LEXIS 1994.

Because of the particular problems presented by traffic in
liquor, such traffic is subject to regulation by the state in the
exercise of its police power. Hargens v. Alcoholic Beverage
Control Appeals Board (Cal. App. 2d Dist. 1968), 263 Cal. App.
2d 601, 69 Cal. Rptr. 868, 1968 Cal. App. LEXIS 2245,
overruled, Sail’er Inn, Inc. v. Kirby (Cal. 1971), 5 Cal. 3d 1, 95
Cal. Rptr. 329, 485 P.2d 529, 1971 Cal. LEXIS 230.

Regulation prohibiting certain sexually explicit live enter-
tainment or films in licensed bars and nightclubs upheld
notwithstanding that regulations proscribe some forms of
visual presentation not obscene, considering the states’ broad
authority under the Twenty-First Amendment to control in-
toxicating liquors, and evidence before the Board showing a
greater incidence of prostitution, rape, indecent exposure, and
assaults near liquor-vending premises. California v. La Rue
(U.S. 1972), 409 U.S. 109, 93 S. Ct. 390, 34 L. Ed. 2d 342, 1972
U.S. LEXIS 128, overruled in part, 44 Liquormart v. Rhode
Island (U.S. 1996), 517 U.S. 484, 116 S. Ct. 1495, 134 L. Ed. 2d
711, 1996 U.S. LEXIS 3020.

2. Construction

Alcoholic Beverage Control Act contains special provisions
regulating fair trade contracts relating to alcoholic beverages,
and such provisions, though similar to, are separate from
general provisions for fair trade contracts found in Fair Trade
Act. De Martini v. Department of Alcoholic Beverage Control
(Cal. App. 1st Dist. 1963), 215 Cal. App. 2d 787, 30 Cal. Rptr.
668, 1963 Cal. App. LEXIS 2558, overruled, Harris v. Alcoholic
Beverage Control Appeals Board (Cal. 1965), 62 Cal. 2d 589,
43 Cal. Rptr. 633, 400 P.2d 745, 1965 Cal. LEXIS 278.

3. Legislative Intent

The short title of this act, and the provisions of its full title,
indicated at the outset an intention to tax alcoholic liquors
used for beverage purposes, and disclosed no intent to tax
industrial alcohol as such. Commercial Solvents Corp. v. Riley
(Cal. 1936), 7 Cal. 2d 731, 62 P.2d 588, 1936 Cal. LEXIS 702.

4. Penalties

Penalty for breach of price fixing regulation of Alcoholic
Beverage Control Act is both civil and penal, and Department
of Alcoholic Beverage Control may suspend or revoke licenses,
or institute criminal action. Peck’s Liquors, Inc. v. Superior
Court of San Francisco (Cal. App. 1st Dist. 1963), 221 Cal.
App. 2d 772, 34 Cal. Rptr. 735, 1963 Cal. App. LEXIS 2214.

RESEARCH REFERENCES AND PRACTICE AIDS

Legal Periodicals:

Intoxicating liquors in interstate commerce. 25 Cal. L. Rev.
718.

State power to prohibit interstate commerce. 26 Cal. L. Rev.
34.

Regulatory power of state over shipment of intoxicating
liquor moving in interstate commerce to federal enclave
within exterior of such state. 31 Cal. L. Rev. 579.

Liquor control. 38 Cal. L. Rev. 875.

Enforcement of liquor laws. 38 Cal. L. Rev. 886.
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Pressure groups and liquor control. 38 Cal. L. Rev. 892.

Some aspects of liquor control in California. 39 CLR 82.

Criticism of California rule denying dram shop liability—
Duty of care as imposed by criminal statute. 57 Cal. L. Rev.
1009.

Fair Hearing: the Most Important Component of Due Pro-
cess in an Administrative Hearing Is the Selection of a Fair
and Impartial Adjudicator. 27 Los Angeles Lawyer 47.

Alcoholic beverage control: Department, appeals board, and
judicial review. 11 Hastings L.J. 174.

Sale of liquor as proximate cause of acts of inebriate. 23 S.C.
L. Rev. 420.

Control of liquor trade. 27 S.C. L. Rev. 449.

Legislation for treatment of alcoholic. 2 Stan. L. Rev. 515.

Anticompetitive effects of licensing businesses and profes-
sions in California. 18 Stan. L. Rev. 640.

Alcoholic beverage control administration. 20 State Bar J
59.

Administrative functions of State Board of Equalization. 20
State Bar J 73.

Judicial review of actions by State Board of Equalization. 20
State Bar J 74.

Treatises:

Cal. Forms Pleading & Practice (Matthew Bender) ch 18
“Alcoholic Beverage Licenses”.

Cal. Points & Authorities (Matthew Bender) ch 15 “Alcoholic
Beverage Licensing” §§ 15.22, 15.28.

Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.10[2],
18.112, 18.150, 18.152, 18.200[1], 18.201[1], 18.202[1],
18.211[1], 18.212[1], 91.38, 91.290[1].

8 Witkin Summary (11th ed) Constitutional Law §§ 993,
1111.

9 Witkin Summary (11th ed) Taxation § 388.

Annotations:

Validity of statute or ordinance making it an offense to
consume or have alcoholic beverages in open package in motor
vehicle. 57 ALR3d 1071.

Loss of liquor license as compensable in condemnation
proceeding. 58 ALR3d 581.

§ 23001. Purposes of division; Construction

This division is an exercise of the police powers
of the State for the protection of the safety,
welfare, health, peace, and morals of the people of
the State, to eliminate the evils of unlicensed and
unlawful manufacture, selling, and disposing of
alcoholic beverages, and to promote temperance
in the use and consumption of alcoholic bever-
ages. It is hereby declared that the subject matter
of this division involves in the highest degree the
economic, social, and moral well-being and the
safety of the State and of all its people. All
provisions of this division shall be liberally con-
strued for the accomplishment of these purposes.

HISTORY:
Added Stats 1953 ch 152 § 1.

Derivation:
Stats 1935 ch 330 § 1, as amended Stats 1937 ch 758 § 1.
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NOTES TO DECISIONS
Analysis

. Generally

. Constitutionality

. Construction

Purpose

. Right to Manufacture or Sell
Regulation

ST LN

1. Generally

As result of constitutional provisions, legislative enactment
and administrative rules and regulations, there is, in this
state, a complete and comprehensive set of laws which cover
liquor industry. Duke Molner Wholesale Liquor Co. v. Martin
(Cal. App. 2d Dist.), 180 Cal. App. 2d 873, 4 Cal. Rptr. 904,
1960 Cal. App. LEXIS 2413, cert. denied, (U.S. 1960), 364 U.S.
870, 81 S. Ct. 112, 5 L. Ed. 2d 92, 1960 U.S. LEXIS 325.

Alcoholic beverage wholesaler’s sponsorship of athletic
events conducted by a promotional company on behalf of a
licensee violated B & P C §§ 25500, 25503, because the
wholesaler indirectly furnished a thing of value by providing a
marketing subsidy to the licensee and promotional materials
were placed in retail locations; such conduct was incompatible
with the goals of California’s Alcoholic Beverage Control Act,
as set forth in B & P C § 23001. Department of Alcoholic
Beverage Control v. Alcoholic Beverage Control Appeals Bd.
(Cal. App. 1st Dist. 2005), 128 Cal. App. 4th 1195, 27 Cal. Rptr.
3d 766, 2005 Cal. App. LEXIS 682.

2. Constitutionality

There is no inherent right in citizen to sell intoxicating
liquors at retail; it is not privilege of citizen of United States or
of State, and it may be entirely prohibited by State legislation,
or be permitted under such conditions as will limit its evils.
Crowley v. Christensen (U.S. 1890), 137 U.S. 86, 11 S. Ct. 13,
34 L. Ed. 620, 1890 U.S. LEXIS 2070.

The right to possess, make or deal in intoxicating liquor is
not a privilege, nor such a property right that state legislation
prohibiting, restricting or regulating its manufacture, use,
possession, distribution or sale violates Fourteenth Amend-
ment of the United States Constitution. Los Robles Motor
Lodge, Inc. v. Department of Alcoholic Beverage Control (Cal.
App. 3d Dist. 1966), 246 Cal. App. 2d 198, 54 Cal. Rptr. 547,
1966 Cal. App. LEXIS 1019.

3. Construction

Former Liquor Control Act did not repeal Pen C § 172
which prohibits sale of liquor within certain distances of
institutions therein named. In re Zadro (Cal. App. 1936), 16
Cal. App. 2d 398, 60 P.2d 577, 1936 Cal. App. LEXIS 293.

Unlawful Liquor Sales Abatement Act of 1915 which pro-
vided in effect that every place where intoxicating liquors
were unlawfully sold, served or given away was nuisance, and
which authorized private citizen in his own name to maintain
action in equity to abate and prevent such nuisance, and to
enjoin same, was neither expressly nor by implication re-
pealed, either by Const Art XX § 22 or by Alcoholic Beverage
Control Act of 1935. Hammond v. McDonald (Cal. App. 1939),
32 Cal. App. 2d 187, 89 P.2d 407, 1939 Cal. App. LEXIS 334.

Const Art XX § 22 and Alcoholic Beverage Control Act do
not occupy entire field of liquor control so as to preclude
prosecution under former W & I C § 702. People v. Deibert
(Cal. App. 1953), 117 Cal. App. 2d 410, 256 P.2d 355, 1953 Cal.
App. LEXIS 1830.

Word “economic,” as used in section, when read in connec-
tion with preceding sentence indicates that economic welfare
of people is that welfare which is achieved by strict regulation

BUSINESS & PROFESSIONS CODE
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and curtailment of use of liquor, and economic benefits result-
ing to people from promotion of temperance, rather than those
resulting from promotion of liquor industry. American Distill-
ing Co. v. State Board of Equalization (Cal. App. 1st Dist.
1956), 144 Cal. App. 2d 457, 301 P.2d 495, 1956 Cal. App.
LEXIS 1742.

Rule of Board of Alcoholic Beverage Control, forbidding
female employees to solicit purchase or sale of alcoholic
beverages on licensed premises, is in harmony with purposes
of Alcoholic Beverage Control Act. Mercurio v. Department of
Alcoholic Beverage Control (Cal. App. 1st Dist. 1956), 144 Cal.
App. 2d 626, 301 P.2d 474, 1956 Cal. App. LEXIS 1773.

The “economic” welfare that will be achieved by strict
regulation and curtailment of use of liquor and economic
benefit resulting to people from promotion of temperance,
rather than those resulting from promotion of liquor industry,
is the “welfare” meant by this section, stating purpose of
Alcoholic Beverage Control Act to be, among other things,
“ . . protection of the. . . welfare. . . of the people of the
State.” Duke Molner Wholesale Liquor Co. v. Martin (Cal. App.
2d Dist.), 180 Cal. App. 2d 873, 4 Cal. Rptr. 904, 1960 Cal. App.
LEXIS 2413, cert. denied, (U.S. 1960), 364 U.S. 870, 81 S. Ct.
112, 5 L. Ed. 2d 92, 1960 U.S. LEXIS 325.

Since Alcoholic Beverage Control Act was enacted to protect
safety, welfare, health, peace and morals of people, violation of
any of regulatory provisions relating to prohibited sales con-
stitutes misdemeanor within meaning of § 25617. Peck’s
Liquors, Inc. v. Superior Court of San Francisco (Cal. App. 1st
Dist. 1963), 221 Cal. App. 2d 772, 34 Cal. Rptr. 735, 1963 Cal.
App. LEXIS 2214.

It is well within the authority conferred on the Department
of Alcoholic Beverage Control by Cal Const Art XX § 22, par.
9,B & P C §§ 23001, 23049 for the Department to determine
that the “tied-house” law, B & P C § 25502, applies to certain
transactions but not to others. Department of Alcoholic Bev-
erage Control v. Alcoholic Beverage Control Appeals Bd. (Cal.
App. 1st Dist. 2002), 100 Cal. App. 4th 1066, 123 Cal. Rptr. 2d
278, 2002 Cal. App. LEXIS 4471.

4, Purpose

Alcoholic Beverage Control Act was enacted for protection of
safety and welfare of people of this State, and is generally
regarded as regulatory measure. Ainsworth v. Bryant (Cal.
1949), 34 Cal. 2d 465, 211 P.2d 564, 1949 Cal. LEXIS 180.

Prevention of intemperance is proper legislative object.
Allied Properties v. Department of Alcoholic Beverage Control
(Cal. 1959), 53 Cal. 2d 141, 346 P.2d 737, 1959 Cal. LEXIS 329.

One of the purposes of the provisions of Alcoholic Beverage
Control Act relating to wholesale liquor dealers is to bring into
being a class of true wholesalers to whom retailers can come
for their supplies and be certain they are dealing with bona
fide wholesaler and not with phone-order business concern,
commission merchant, or distiller’s representative. Duke Mol-
ner Wholesale Liquor Co. v. Martin (Cal. App. 2d Dist.), 180
Cal. App. 2d 873, 4 Cal. Rptr. 904, 1960 Cal. App. LEXIS 2413,
cert. denied, (U.S. 1960), 364 U.S. 870, 81 S. Ct. 112, 5 L. Ed.
2d 92, 1960 U.S. LEXIS 325.

In enacting Alcoholic Beverage Control Act, it was not
purpose of legislature to reduce intemperance by establishing
higher prices generally but only to prevent increase of con-
sumption of alcoholic beverages resulting from retail price
cutting and bargain sales; legislature may take reasonable
measures to eliminate some of causes of an evil without
attacking all of them. Dave’s Market, Inc. v. Department of
Alcoholic Beverage Control (Cal. App. 1st Dist. 1963), 222 Cal.
App. 2d 671, 35 Cal. Rptr. 348, 1963 Cal. App. LEXIS 1711.

5. Right to Manufacture or Sell
Because of nature of products sold, courts have taken view
that there is no inherent or natural right to manufacture or
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sell alcoholic beverages, and no vested right in business or
property with which business is carried on to prevent its
control or entire destruction by legislative process. Premier-
Pabst Sales Co. v. State Bd. of Equalization (D. Cal. 1935), 13
F. Supp. 90, 1935 U.S. Dist. LEXIS 1069.

There is no inherent right in citizen to sell intoxicating
liquors by retail. Schaub’s, Inc. v. Department of Alcoholic
Beverage Control (Cal. App. 2d Dist. 1957), 153 Cal. App. 2d
858, 315 P.2d 459, 1957 Cal. App. LEXIS 1570.

6. Regulation

A state may, in exercise of its police power, and without
offending commerce clause of Federal Constitution, regulate
or control traffic in intoxicating liquors, within its own bor-
ders, to extent either of regulating or altogether preventing
business of soliciting proposals in such state for purchase of
liquors, which proposals are to be consummated outside of
state, and liquors to which such proposals relate are also
situated outside state. In re Application of Anixter (Cal. App.
1913), 22 Cal. App. 117, 134 P. 193, 1913 Cal. App. LEXIS 47.

Under Const Art XX § 22, State, subject to certain federal
laws, has exclusive right and power to control, license and
regulate the manufacture, sale, purchase, possession, trans-
portation and disposition of intoxicating liquors within this
State, and may prohibit entirely manufacture and traffic of
intoxicating liquor; this can also be under the police power of
State, and State, having power to prohibit entirely, can impose
such conditions and regulations as it may deem proper.
Sandelin v. Collins (Cal. 1934), 1 Cal. 2d 147, 33 P.2d 1009,
1934 Cal. LEXIS 343.

Retail sale of intoxicating liquors is business attended with
danger to community, and it may be entirely prohibited or
permitted under such conditions as will limit to utmost its
evils, and manner and extent of regulation rest in discretion of
governing authority. Schaub’s, Inc. v. Department of Alcoholic
Beverage Control (Cal. App. 2d Dist. 1957), 153 Cal. App. 2d
858, 315 P.2d 459, 1957 Cal. App. LEXIS 1570.

The business of selling intoxicating liquor is one attendant
with dangers, and under the police power the state may limit
the operation of such business to conditions which will mini-
mize its evils. Lacabanne Properties, Inc. v. Department of
Alcoholic Beverage Control (Cal. App. 1st Dist. 1968), 261 Cal.
App. 2d 181, 67 Cal. Rptr. 734, 1968 Cal. App. LEXIS 1730.

ATTORNEY GENERAL’S OPINIONS

Invalidity of insurance policy purporting to protect licensee
from loss by suspension or revocation of license. 31 Ops. Cal.
Atty. Gen. 79.

RESEARCH REFERENCES AND PRACTICE AIDS

Cross References:

Exclusive right and power to license and regulate the
manufacture, sale, etc., of alcoholic beverages within the state:
Cal Const Art XX § 22.

Legal Periodicals:

Some aspects of liquor control. 39 Cal. L. Rev. 82.

Criticism of California rule denying dram shop liability—
duty of care as imposed by criminal statute. 57 Cal. L. Rev.
1009.

Liquor vendor liability in California. 14 Santa Clara Law.
46.

Wine Online: Fermenting the Role of Third Party Providers
from California to New York. 48 U.C. Davis L. Rev. 2035.

Treatises:
Cal. Forms Pleading & Practice (Matthew Bender) ch 470
“Overview of Public Administrative Law”.
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Cal. Legal Forms, (Matthew Bender) §§ 18.10[2], 18.200[1].

Annotations:

Immunity from suit of governmental liquor control agency. 9
ALR2d 1292.

State power to regulate price of intoxicating liquors. 14
ALR2d 699.

Criminal offense of selling liquor to minor or permitting him
to stay on licensed premises as affected by ignorance or
mistake regarding his age. 12 ALR3d 991.

Validity of municipal regulation more restrictive than state
regulation as to time for selling or serving intoxicating liquor.
51 ALR3d 1061.

Validity, construction, and effect of statutes, ordinances, or
regulations prohibiting or regulating advertising of intoxicat-
ing liquor. 20 ALR4th 600.

§ 23001.5. Severability of provisions of divi-
sion

If any provision of this division or the applica-
tion thereof to any person or circumstances is
held invalid, such invalidity shall not affect other
provisions or applications of this division that can
be given effect without the invalid portion or
application, and to this end the provisions of this
division are severable. It is the intent of the
Legislature that this division would have been
adopted regardless if such invalid provision had
not been included or any invalid application had
not been made.

HISTORY:
Added Stats 2006 ch 910 § 1 (AB 3065), effective January 1,
2007.

RESEARCH REFERENCES AND PRACTICE AIDS

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.10[2], 18.200[1].

§ 23002. Definitions governing construction
of division

Unless the context otherwise requires, the defi-
nitions and general provisions set forth in this
chapter govern the construction of this division.

HISTORY:
Added Stats 1953 ch 152 § 1.

Derivation:
Stats 1935 ch 330 § 2, as amended Stats 1937 ch 758 § 3,
Stats 1945 ch 1401 § 1a, Stats 1951 ch 1257 § 1.

RESEARCH REFERENCES AND PRACTICE AIDS

Cross References:

Construction of codes with relation to each other: CC § 23.5.

Operation and construction of statutes generally: CC
§§ 3541, 3542.

Construction of words and phrases: CCP § 16.

Included meaning of words used: CCP § 17.

Operation and construction of statutes generally: CCP
§§ 1858, 1859, 1866.
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Operation and construction of statutes generally: Gov C
§§ 9600 et seq.

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.10[2], 18.200[1].

§ 23003. “Alcohol”

“Alcohol” means ethyl alcohol, hydrated oxide
of ethyl, or spirits of wine, from whatever source
or by whatever process produced.

HISTORY:
Added Stats 1953 ch 152 § 1.

Derivation:

(a) Stats 1935 ch 330 § 2, as amended Stats 1937 ch 758
§ 3, Stats 1945 ch 1401 § 1a, Stats 1951 ch 1257 § 1.

(b) Stats 1933 ch 658 § 4.

RESEARCH REFERENCES AND PRACTICE AIDS

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.10[2], 18.200[1].
9 Witkin Summary (11th ed) Taxation § 389.

§ 23003.1. “Powdered alcohol”
Two)

“Powdered alcohol” means an alcohol prepared
or sold in a powder or crystalline form that is used
for human consumption in that form or reconsti-
tuted as an alcoholic beverage when mixed with
water or any other liquid. “Powdered alcohol”
does not include “vaporized alcohol,” as defined in
Section 25621.

(First of

HISTORY:
Added Stats 2016 ch 742 § 1 (AB 1554), effective January 1,
2017.

§ 23003.1. “Powdered alcohol” (Second of
Two)

“Powdered alcohol” means an alcohol prepared
or sold in a powder or crystalline form that is used
for human consumption in that form or reconsti-
tuted as an alcoholic beverage when mixed with
water or any other liquid. “Powdered alcohol”
does not include “vaporized alcohol,” as defined in
Section 25621.

HISTORY:
Added Stats 2016 ch 778 § 1 (SB 819), effective January 1,
2017.

§ 23004. “Alcoholic beverage”

“Alcoholic beverage” includes alcohol, spirits,
liquor, wine, beer, and every liquid or solid con-
taining alcohol, spirits, wine, or beer, and which
contains one-half of 1 percent or more of alcohol
by volume and which is fit for beverage purposes

BUSINESS & PROFESSIONS CODE

§ 23005

either alone or when diluted, mixed, or combined
with other substances. “Alcoholic beverage” does
not include “powdered alcohol,” as defined in
Section 23003.1.

HISTORY:

Added Stats 1953 ch 152 § 1. Amended Stats 2016 ch 742 §
2 (AB 1554), effective January 1, 2017; Stats 2016 ch 778 § 2
(SB 819), effective January 1, 2017.

Derivation:

(a) Stats 1935 ch 330 § 2, as amended Stats 1937 ch 758
§ 3, Stats 1945 ch 1401 § 1a, Stats 1951 ch 1257 § 1.

(b) Stats 1933 ch 658 § 4.

(c) Stats 1933 ch 178 § 1.

(d) Stats 1933 ch 51 § 1.

Amendments:

2016 Amendment: Added the second sentence. (As
amended Stats 2016 ch 778, compared to the section as it read
prior to 2016. This section was also amended by an earlier
chapter, ch 742. See Gov C § 9605.)

NOTES TO DECISIONS

1. Generally

“Intoxicating liquor” is beverage containing alcoholic con-
tent of one-half of one per cent or more. People v. Rosseau (Cal.
App. 1929), 100 Cal. App. 245, 279 P. 819, 1929 Cal. App.
LEXIS 313.

RESEARCH REFERENCES AND PRACTICE AIDS

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.10[2], 18.200([1].

Jury Instructions

Judicial Council of California Criminal Jury Instructions
(LexisNexis Matthew Bender), CALCRIM No. 2100, Driving
Under the Influence Causing Injury.

Judicial Council of California Criminal Jury Instructions
(LexisNexis Matthew Bender), CALCRIM No. 2960, Posses-
sion of Alcoholic Beverage by Person Under 21.

Judicial Council of California Criminal Jury Instructions
(LexisNexis Matthew Bender), CALCRIM No. 2961, Purchase
of Alcoholic Beverage by Person Under 21.

Judicial Council of California Criminal Jury Instructions
(LexisNexis Matthew Bender), CALCRIM No. 2962, Selling or
Furnishing Alcoholic Beverage to Person Under 21.

Judicial Council of California Criminal Jury Instructions
(LexisNexis Matthew Bender), CALCRIM No. 2963, Permit-
ting Person Under 21 to Consume Alcoholic Beverage.

Judicial Council of California Criminal Jury Instructions
(LexisNexis Matthew Bender), CALCRIM No. 2964, Purchas-
ing Alcoholic Beverage for Person Under 21: Resulting in
Death of Great Bodily Injury.

Judicial Council of California Criminal Jury Instructions
(LexisNexis Matthew Bender), CALCRIM No. 2965, Parent
Permitting Child to Consume Alcoholic Beverage: Causing
Traffic Collision.

§ 23005. “Distilled spirits”

“Distilled spirits” means an alcoholic beverage
obtained by the distillation of fermented agricul-
tural products, and includes alcohol for beverage
use, spirits of wine, whiskey, rum, brandy, and
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gin, including all dilutions and mixtures thereof.
“Distilled spirits” does not include “powdered al-
cohol,” as defined in Section 23003.1.

HISTORY:

Added Stats 1953 ch 152 § 1. Amended Stats 2016 ch 742 §
3 (AB 1554), effective January 1, 2017; Stats 2016 ch 778 § 3
(SB 819), effective January 1, 2017.

Derivation:
Stats 1935 ch 330 § 2, as amended Stats 1937 ch 758 § 3,
Stats 1945 ch 1401 § 1a, Stats 1951 ch 1257 § 1.

Amendments:

2016 Amendment: Added the second sentence. (As
amended Stats 2016 ch 778, compared to the section as it read
prior to 2016. This section was also amended by an earlier
chapter, ch 742. See Gov C § 9605.)

NOTES TO DECISIONS
Analysis

1. Generally
2. Particular Actions

1. Generally

Alcoholic concoctions, which are the results of mixtures of
fruit juices and certain other ingredients with alcohol or
brandy, cannot by legal definition nor common understanding
of the word be termed wines, and, not being wines and
admittedly containing brandy or its equivalent, these concoc-
tions come within the definition of distilled spirits. People v.
Tux Winery Co. (Cal. App. 1937), 21 Cal. App. 2d 586, 69 P.2d
876, 1937 Cal. App. LEXIS 322.

Definition of “distilled spirits,” given in this section, controls
determination whether corporation is manufacturer of dis-
tilled spirits under § 23363, or rectifier with respect to alcohol
imported from another state and distilled here to make it fit
for beverage purposes. American Distilling Co. v. State Board
of Equalization (Cal. App. 1st Dist. 1956), 144 Cal. App. 2d
457, 301 P.2d 495, 1956 Cal. App. LEXIS 1742.

“Distilled spirit” must be beverage having its origin in
fermented agricultural products, but it does not necessarily
become a beverage in initial distillation of agricultural prod-
ucts. American Distilling Co. v. State Board of Equalization
(Cal. App. 1st Dist. 1956), 144 Cal. App. 2d 457, 301 P.2d 495,
1956 Cal. App. LEXIS 1742.

“Thereof” in the definition of distilled spirits means the
mixture must be of the enumerated items: alcohol for beverage
use, spirits of wine, whiskey, rum, brandy, and gin. This does
not include an alcoholic beverage consisting of a distilled spirit
mixed with beer. Diageo-Guinness USA, Inc. v. Board of
Equalization (Cal. App. 3d Dist. 2012), 205 Cal. App. 4th 907,
140 Cal. Rptr. 3d 358, 2012 Cal. App. LEXIS 505.

2. Particular Actions

By adopting regulations that defined distilled spirits to
include flavored malt beverages, the California State Board of
Equalization exceeded its rulemaking authority under Rev &
Tax C § 32451, because the regulations were inconsistent
with the definitions of distilled spirits and beer in B & P C
§§ 23005, 23006. Pursuant to Rev & Tax C §§ 32002, 32152,
the board was required to apply those definitions and to
coordinate with federal regulations that classified flavored
malt beverages as beer; moreover, B & P C § 25750, gave the
authority to interpret those definitions to the California De-
partment of Alcoholic Beverage Control. Diageo-Guinness
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USA, Inc. v. Board of Equalization (Cal. App. 3d Dist. 2012),
205 Cal. App. 4th 907, 140 Cal. Rptr. 3d 358, 2012 Cal. App.
LEXIS 505.

RESEARCH REFERENCES AND PRACTICE AIDS

Cross References:
Surtax: Rev & Tax C §§ 32220 et seq.

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.10[2], 18.200[1].

§ 23006. “Beer”

“Beer” means any alcoholic beverage obtained
by the fermentation of any infusion or decoction of
barley, malt, hops, or any other similar product,
or any combination thereof in water, and includes
ale, porter, brown, stout, lager beer, small beer,
and strong beer, but does not include sake, known
as Japanese rice wine. Beer may be produced
using the following materials as adjuncts in fer-
mentation: honey, fruit, fruit juice, fruit concen-
trate, herbs, spices, and other food materials.
Beer aged in an empty wooden barrel previously
used to contain wine or distilled spirits shall be
defined exclusively as “beer” and shall not be
considered a dilution or mixture of any other
alcoholic beverage.

HISTORY:

Added Stats 1953 ch 152 § 1. Amended Stats 2012 ch 96 § 1
(AB 1812), effective January 1, 2013; Stats 2019 ch 60 § 1 (AB
205), effective January 1, 2020.

Derivation:

(a) Stats 1935 ch 330 § 2, as amended Stats 1937 ch 758
§ 3, Stats 1945 ch 1401 § 1a, Stats 1951 ch 1257 § 1.

(b) Stats 1933 ch 658 § 4.

Amendments:

2012 Amendment: Added (1) the comma after “and strong
beer” in the first sentence; and (2) the second sentence.

2019 Amendment (ch 60): Added “may be produced using
the following materials as adjuncts in fermentation: honey,
fruit, fruit juice, fruit concentrate, herbs, spices, and other
food materials. Beer”.

NOTES TO DECISIONS
Analysis

1. Generally
2. Particular Actions

1. Generally

Term “beer,” used without words of qualification, signifies
malt liquor and intoxicating beverage. Molina v. Munro (Cal.
App. 2d Dist. 1956), 145 Cal. App. 2d 601, 302 P.2d 818, 1956
Cal. App. LEXIS 1382.

2. Particular Actions

By adopting regulations that defined distilled spirits to
include flavored malt beverages, the California State Board of
Equalization exceeded its rulemaking authority under Rev &
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Tax C § 32451, because the regulations were inconsistent
with the definitions of distilled spirits and beer in B & P C
§§ 23005, 23006. Pursuant to Rev & Tax C §§ 32002, 32152,
the board was required to apply those definitions and to
coordinate with federal regulations that classified flavored
malt beverages as beer; moreover, B & P C § 25750, gave the
authority to interpret those definitions to the California De-
partment of Alcoholic Beverage Control. Diageo-Guinness
USA, Inc. v. Board of Equalization (Cal. App. 3d Dist. 2012),
205 Cal. App. 4th 907, 140 Cal. Rptr. 3d 358, 2012 Cal. App.
LEXIS 505.

RESEARCH REFERENCES AND PRACTICE AIDS

Cross References:
Provisions applicable to beer: H & S C § 110425.
Surtax: Rev & Tax C §§ 32220 et seq.

Legal Periodicals:

Business and Profession: Chapter 96: Read My Lips, No
Inappropriate Beer Taxes: Chapter 96 Amends the Definition
of Beer, Protecting Craft Brewers. 44 McGeorge L. Rev. 543.

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.10[2], 18.200[1].

§ 23007. “Wine”

“Wine” means the product obtained from nor-
mal alcoholic fermentation of the juice of sound
ripe grapes or other agricultural products con-
taining natural or added sugar or any such alco-
holic beverage to which is added grape brandy,
fruit brandy, or spirits of wine, which is distilled
from the particular agricultural product or prod-
ucts of which the wine is made and other rectified
wine products and by whatever name and which
does not contain more than 15 percent added
flavoring, coloring, and blending material and
which contains not more than 24 percent of alco-
hol by volume, and includes vermouth and sake,
known as Japanese rice wine.

Nothing contained in this section affects or
limits the power, authority, or duty of the State
Department of Health Services in the enforce-
ment of the laws directed toward preventing the
manufacture, production, sale, or transportation
of adulterated, misbranded, or mislabeled alco-
holic beverages, and the definition of “wine” con-
tained in this section is limited strictly to the
purposes of this division and does not extend to,
or repeal by implication, any law preventing the
production, manufacture, sale, or transportation
of adulterated, misbranded, or mislabeled alco-
holic beverages.

HISTORY:

Added Stats 1953 ch 152 § 1. Amended Stats 1971 ch 1593
§ 47, operative July 1, 1973; Stats 1977 ch 1252 § 50; Stats
1978 ch 429 § 20, effective July 17, 1978, operative July 1,
1978.
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Derivation:

(a) Stats 1935 ch 330 § 2, as amended Stats 1937 ch 758
§ 3, Stats 1945 ch 1401 § 1a, Stats 1951 ch 1257 § 1.

(b) Stats 1933 ch 658 § 4.

Amendments:

1971 Amendment: Substituted “State Department of
Health” for “Department of Public Health” in the second
paragraph.

1977 Amendment: Substituted “State Department of Pub-
lic Health” for “State Department of Health” in the second
paragraph.

1978 Amendment: Substituted “State Department of
Health Services” for “State Department of Public Health” in
the second paragraph.

NOTES TO DECISIONS

1. Generally

As act itself defines what constitutes wine, a ruling of Board
of Equalization contrary to terms of act is ineffective. Tux
Ginger Ale Co. v. Davis (Cal. App. 1936), 12 Cal. App. 2d 73, 54
P2d 1122, 1936 Cal. App. LEXIS 979.

Neither by terms of Liquor Control Act, by legal definition,
nor by common understanding of word, can beverages sought
to be sold as “wines” but consisting of combination of wine,
alcohol, flavoring and water, with added alcohol being three
times as much as wine, be fairly or properly designated as
wines; such beverages can be sold only at establishments
holding license for sale of intoxicating liquors. Tux Ginger Ale
Co. v. Davis (Cal. App. 1936), 12 Cal. App. 2d 73, 54 P.2d 1122,
1936 Cal. App. LEXIS 979.

RESEARCH REFERENCES AND PRACTICE AIDS

Cross References:

Alteration of quality and maturity standards of particular
fruit, nut, or vegetable: Fd & Ag C § 42684.

Surtax: Rev & Tax C §§ 32220 et seq.

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.10[2], 18.200[1].

§ 23008. “Person”

“Person” includes any individual, firm, copart-
nership, joint adventure, association, corporation,
estate, trust, business trust, receiver, syndicate,
or any other group or combination acting as a
unit, and the plural as well as the singular
number.

HISTORY:
Added Stats 1953 ch 152 § 1.

Derivation:

(a) Stats 1935 ch 330 § 2, as amended Stats 1937 ch 758
§ 3, Stats 1945 ch 1401 § 1a, Stats 1951 ch 1257 § 1.

(b) Stats 1933 ch 178 § 1.

NOTES TO DECISIONS
Analysis
1. Generally

2. Construction with Other Law
3. Singular or Plural



Page: 32 Date: 01/12/24 Time: 8:20:1 Style Spec Used: CA_ABC
Path: @psc3913/eden_primary/primary/CA/CAABCAct_edition/CA_CLP_ABC_24E_ProofFromDataset_26218_P3_PREVIEW_40_psc3786_001

§ 23009

1. Generally

Mere transfer of stock of corporation licensee cannot be used
to enable licensee to escape responsibility for its violation of
Alcoholic Beverage Control Act. Maxwell Cafe, Inc. v. Depart-
ment of Alcoholic Beverage Control (Cal. App. 2d Dist. 1956),
142 Cal. App. 2d 73, 298 P.2d 64, 1956 Cal. App. LEXIS 1949.

2. Construction with Other Law

Sale of distilled spirits to War Department is sale within
meaning of Alcoholic Beverage Control Act, although United
States may not be “person” within terms of act defining that
word; purchase by War Department of distilled spirits for
delivery within State is included in definition of sale. National
Distillers Products Corp. v. Board of Equalization (Cal. App.
1947), 83 Cal. App. 2d 35, 187 P.2d 821, 1947 Cal. App. LEXIS
1365.

3. Singular or Plural

Construing B & P C § 17043 liberally to promote its
beneficial purposes as provided in B & P C §§ 17001, 17002,
and in light of the provision in B & P C § 23008, that words
used in the singular or plural refer to both, a purpose to harm
instruction that referred to a single competitor was correct.
Bay Guardian Co. v. New Times Media LLC (Cal. App. 1st
Dist. 2010), 187 Cal. App. 4th 438, 114 Cal. Rptr. 3d 392, 2010
Cal. App. LEXIS 1412, modified, (Cal. App. 1st Dist. Aug. 11,
2010), 2010 Cal. App. LEXIS 1416, modified, (Cal. App. 1st
Dist. Sept. 8, 2010), 2010 Cal. App. LEXIS 1573.

RESEARCH REFERENCES AND PRACTICE AIDS

Cross References:
Rights of state over persons and the exercise thereof: Gov C
§§ 200-204.

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.10[2], 18.200([1].

§ 23009. “Licensee”

“Licensee” means any person holding a license,
a permit, a certification, or any other authoriza-
tion issued by the department.

HISTORY:

Added Stats 1953 ch 152 § 1. Amended Stats 1955 ch 447 §
1; Stats 2004 ch 437 § 1 (AB 3085), effective September 9,
2004.

Derivation:
Stats 1935 ch 330 § 2, as amended Stats 1937 ch 758 § 3,
Stats 1945 ch 1401 § 1a, Stats 1951 ch 1257 § 1.

Amendments:
1955 Amendment: Substituted “department” for “board”.
2004 Amendment: Added “, a permit, a certification, or any
other authorization”.

RESEARCH REFERENCES AND PRACTICE AIDS

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.10[2], 18.200[1].

§ 23010. “Taxpayer”

“Taxpayer” means a person liable for the pay-
ment of a tax pursuant to Part 14 of Division 2 of
the Revenue and Taxation Code.
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HISTORY:
Added Stats 1953 ch 152 § 1. Amended Stats 1955 ch 1842
§ 3.

Derivation:
Stats 1935 ch 330 § 24.1, as added Stats 1941 ch 328 § 3,
amended Stats 1943 ch 288 § 4.

Amendments:
1955 Amendment: Substituted “Part 14 of Division 2 of the
Revenue and Taxation Code” for “this division”.

RESEARCH REFERENCES AND PRACTICE AIDS

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.10[2], 18.200[1].

§ 23011. “Salesman”

“Salesman” means any individual who solicits
or receives an order for alcoholic beverages from
any licensee.

HISTORY:
Added Stats 1953 ch 152 § 1.

Derivation:
Stats 1935 ch 330 § 2, as amended Stats 1937 ch 758 § 3,
Stats 1945 ch 1401 § 1a, Stats 1951 ch 1257 § 1.

RESEARCH REFERENCES AND PRACTICE AIDS

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.10[2], 18.200[1].

§ 23012. “Beer manufacturer”

“Beer manufacturer” means any person that
has facilities and equipment for the purposes of,
and is engaged in, the commercial manufacture of
beer.

HISTORY:
Added Stats 1953 ch 152 § 1. Amended Stats 2013 ch 686 §
1 (AB 647), effective January 1, 2014.

Derivation:

(a) Stats 1935 ch 330 § 2, as amended Stats 1937 ch 758
§ 3Stats 1945 ch 1401 § 1a, Stats 1951 ch 1257 § 1.

(b) Stats 1933 ch 178 § 1.

(c) Stats 1933 ch 51 § 1.

Amendments:
2013 Amendment: Substituted “that has facilities and

equipment for the purposes of, and is engaged in, the commer-
cial” for “engaged in the”.

RESEARCH REFERENCES AND PRACTICE AIDS

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.10[2], 18.200([1].

§ 23013. “Winegrower”

“Winegrower” means any person who has facili-
ties and equipment for the conversion of grapes,
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berries, or other fruit into wine and is engaged in
the production of wine.

HISTORY:
Added Stats 1953 ch 152 § 1. Amended Stats 1965 ch 499 §
1; Stats 2008 ch 28 § 1 (SB 607), effective June 6, 2008.

Derivation:

(a) Stats 1935 ch 330 § 2, as amended Stats 1937 ch 758
§ 3, Stats 1945 ch 1401 § 1a, Stats 1951 ch 1257 § 1.

(b) Stats 1933 ch 178 § 1.

(c) Stats 1933 ch 51 § 1.

Amendments:

1965 Amendment: Added “who has facilities and equip-
ment for the conversion of grapes, berries or other fruit into
wine and is”.

2008 Amendment: (1) Added the comma after “berries”;
and (2) deleted “, except that any person who produces not to
exceed 200 gallons of wine per year for his own consumption
shall not, because of such production, be considered a wine-
grower within the meaning of this division” at the end.

Note—Stats 1965 ch 499 provides:

SEC. 10. No revenues collected as the result of the issuance
or renewal of a wine blender’s license pursuant to the provi-
sions of this act shall be available for expenditure until
appropriated.

RESEARCH REFERENCES AND PRACTICE AIDS

Cross References:
Transactions involving grapes for by—products purposes: Fd
& Ag C §§ 41161-41163.

Legal Periodicals:

Review of Selected 2008 California Legislation: Business
and Profession: Heard it Through the Grapevine: Chapter 28
Saves California Wine Competitions From Prohibition-Era
Law. 40 McGeorge L. Rev. 303.

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.52[2],
18.200[1].

§ 23013.5. “Wine blender”

A “wine blender” is a person authorized to
operate a bonded wine cellar pursuant to a permit
issued for that purpose under the Internal Rev-
enue Laws of the United States but who does not
have facilities or equipment for the conversion of
grapes, berries or other fruit into wine and does
not engage in the production of wine in commer-
cial quantities, provided that any person who
produces or blends not to exceed 200 gallons of
wine per year shall not, because of such produc-
tion or blending, be considered a wine blender
within the meaning of this division.

HISTORY:
Added Stats 1965 ch 499 § 2.

Editor’s Notes—See the 1965 Note following B & P C
§ 23013.
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Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.10[2], 18.200([1].

§ 23014. “Brandy manufacturer”

“Brandy manufacturer” means any person en-
gaged in the manufacture of brandy only and not
in the manufacture of any other distilled spirits.

HISTORY:
Added Stats 1953 ch 152 § 1.

Derivation:

(a) Stats 1935 ch 330 § 2, as amended Stats 1937 ch 758
§ 3, Stats 1945 ch 1401 § 1a, Stats 1951 ch 1257 § 1.

(b) Stats 1933 ch 178 § 1.

(c) Stats 1933 ch 51 § 1.

RESEARCH REFERENCES AND PRACTICE AIDS

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.10[2], 18.200[1].

§ 23015. “Distilled spirits manufacturer”

“Distilled spirits manufacturer” means a per-
son who produces distilled spirits from naturally
fermented materials or in any other manner.
“Distilled spirits manufacturer” does not include
a winegrower that produces spirits of wine, pro-
vided the spirits of wine are blended into wine
produced by the winegrower, are sold to an indus-
trial alcohol dealer or a distilled spirits manufac-
turer, or are destroyed by the winegrower.

HISTORY:

Added Stats 1953 ch 152 § 1. Amended Stats 2010 ch 129 §
1 (AB 1649), effective January 1, 2011; Stats 2023 ch 375 § 1
(AB 1704), effective October 7, 2023.

Derivation:
Stats 1935 ch 330 § 2, as amended Stats 1937 ch 758 § 3,
Stats 1945 ch 1401 § 1a, Stats 1951 ch 1257 § 1.

Amendments:

2010 Amendment: Added the second sentence.

2023 Amendment (ch 375): Substituted “a” for “any” in the
first sentence and in the last sentence, substituted “does” for
“shall” and added “a distilled spirits manufacturer, or.”

NOTES TO DECISIONS
Analysis

1. Generally
2. Who is Manufacturer

1. Generally

Manufacturer is person who produces distilled spirits,
whereas rectifier is person who processes distilled spirits that
are already in existence. American Distilling Co. v. State
Board of Equalization (Cal. App. 1st Dist. 1956), 144 Cal. App.
2d 457, 301 P.2d 495, 1956 Cal. App. LEXIS 1742.
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“Distilled spirit” must be beverage having its origin in
fermented agricultural products, but it does not necessarily
become a beverage in its initial distillation of agricultural
products. American Distilling Co. v. State Board of Equaliza-
tion (Cal. App. 1st Dist. 1956), 144 Cal. App. 2d 457, 301 P.2d
495, 1956 Cal. App. LEXIS 1742.

2. Who is Manufacturer

Corporation is, with respect to alcohol imported from an-
other state, manufacturer of distilled spirits, rather than
rectifier, under evidence that, when alcohol arrives at corpo-
ration’s plant, it is not fit for beverage purposes, but is then
distilled, its impurities removed, and its proof reduced to
make it fit for beverage purposes. American Distilling Co. v.
State Board of Equalization (Cal. App. 1st Dist. 1956), 144
Cal. App. 2d 457, 301 P.2d 495, 1956 Cal. App. LEXIS 1742.

RESEARCH REFERENCES AND PRACTICE AIDS

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.10[2], 18.200[1].

§ 23016. “Rectifier”

“Rectifier” means every person who colors, fla-
vors, or otherwise processes distilled spirits by
distillation, blending, percolating, or other pro-
cesses. “Rectifier” does not include an on-sale
licensee that colors, flavors, or blends distilled
spirits or wine products on the on-sale licensed
premises to be consumed on the licensed prem-
ises.

HISTORY:
Added Stats 1953 ch 152 § 1. Amended Stats 2011 ch 301 §
1 (SB 32), effective September 21, 2011.

Derivation:
Stats 1935 ch 330 § 2, as amended Stats 1937 ch 758 § 3,
Stats 1945 ch 1401 § 1a,, Stats 1951 ch 1257 § 1.

Amendments:
2011 Amendment: Added the second sentence.

Note—Stats 2011 ch 301 provides:

SEC. 2. This act is an urgency statute necessary for the
immediate preservation of the public peace, health, or safety
within the meaning of Article IV of the Constitution and shall
go into immediate effect. The facts constituting the necessity
are:

In 2008, the Department of Alcoholic Beverage Control
(ABC) issued an advisory informing on-sale licensees that
engaging in rectification of distilled spirits exceeded their
licensing privileges. The ABC has recently started to forcefully
notify on-sale licensees of this advisory. As a result, many bars
and restaurants have stopped serving infused drinks and have
experienced a drop in business. Therefore, to allow businesses
to resume this economically stimulating business practice as
soon as possible in order to bolster California’s economy and to
aid struggling bars and restaurants in this economically
stagnant time, it is necessary for this act to take effect
immediately.

NOTES TO DECISIONS

1. Generally
Rectifier is person who processes distilled spirits that are
already in existence, whereas manufacturer is person who
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produces such spirits. American Distilling Co. v. State Board
of Equalization (Cal. App. 1st Dist. 1956), 144 Cal. App. 2d
457, 301 P.2d 495, 1956 Cal. App. LEXIS 1742.

RESEARCH REFERENCES AND PRACTICE AIDS

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.10[2], 18.200[1].

§ 23017. “Importer”

“Importer” means:

(a) Any consignee of alcoholic beverages
brought into this State from without this State,
when the alcoholic beverages are for delivery or
use within this State.

(b) Any person, except a public warehouse
licensed under this division, to whom delivery
is first made in this State of alcoholic beverages
brought into this State from without this State
for delivery or use within this State.

(¢) Any person, licensed as an importer, sell-
ing alcoholic beverages to nonlicensees within
an area over which the United States Govern-
ment exercises jurisdiction, when delivery of
the alcoholic beverages is made to the nonli-
censees by a common carrier transporting the
alcoholic beverages from a point outside this
State.

(d) Any person bringing alcoholic beverages
into this State from without this State which
are not consigned to any person and which are
for delivery or use within this State.

A person licensed as a customs broker who is
acting as an agent for a licensed importer or for
another person whose place of business is without
the State shall not be deemed to be the importer
of alcoholic beverages consigned in United States
internal revenue bond or in United States cus-
toms bond to the licensed customs broker.

HISTORY:
Added Stats 1953 ch 152 § 1.

Derivation:

(a) Stats 1935 ch 330 § 2, as amended Stats 1937 ch 758
§ 3, Stats 1945 ch 1401 § 1a, Stats 1951 ch 1257 § 1.

(b) Stats 1933 ch 658 § 4.

RESEARCH REFERENCES AND PRACTICE AIDS

Cross References:
Importation of beverages: B & P C §§ 23660 et seq.
Exclusive right to regulate the importation into and the
exportation from state: Cal Const Art XX § 22.
“Common carrier”: Pub Util C § 211.
“Consignee”: UCC § 7102.

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.10[2], 18.200(1].
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§ 23018. “Exporter”

“Exporter” means any person who sells, deliv-
ers, or consigns alcoholic beverages located within
this State for delivery, use, or sale without the
State.

HISTORY:
Added Stats 1953 ch 152 § 1.

Derivation:
Stats 1935 ch 330 § 2, as amended Stats 1937 ch 758 § 3,
Stats 1945 ch 1401 § 1a, Stats 1951 ch 1257 § 1.

RESEARCH REFERENCES AND PRACTICE AIDS

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.10[2], 18.200([1].

§ 23019. “Customs broker”

“Customs broker” means every person who is
authorized to act as agent or broker for a person
licensed as an importer or for a person whose
place of business is without the State, in regard to
the importing of alcoholic beverages into the
State in United States internal revenue bond or
in United States customs bond.

HISTORY:
Added Stats 1953 ch 152 § 1.

Derivation:
Stats 1935 ch 330 § 2, as amended Stats 1937 ch 758 § 3,
Stats 1945 ch 1401 § 1a, Stats 1951 ch 1257 § 1.

NOTES TO DECISIONS

1. Generally

Though § 23376 authorizes custom broker’s license, and
such licensee “may transfer to licensed importers” liquor
brought into state in bond, this section requires such licensee
to act for others, not for himself. Ammex Warehouse Co. v.
Department of Alcoholic Beverage Control (S.D. Cal. 1963),
224 F. Supp. 546, 1963 U.S. Dist. LEXIS 8096, affd, (U.S.
1964),378 U.S. 124, 84 S. Ct. 1657, 12 L. Ed. 2d 743, 1964 U.S.
LEXIS 995.

RESEARCH REFERENCES AND PRACTICE AIDS

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.10[2], 18.200([1].

§ 23020. “Wine broker”

“Wine broker” means every person, other than a
salesman who is regularly employed by a licensee,
who engages as an agent in the sale or purchase
of wine for or on behalf of another or others for a
fee or commission.

HISTORY:
Added Stats 1953 ch 152 § 1.
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Derivation:
Stats 1935 ch 330 § 2, as amended Stats 1937 ch 758 § 3,
Stats 1945 ch 1401 § 1a, Stats 1951 ch 1257 § 1.

RESEARCH REFERENCES AND PRACTICE AIDS

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.10[2], 18.200[1].

§ 23021. “Wholesaler”

“Wholesaler” means every person other than a
manufacturer, winegrower or rectifier who is en-
gaged in business as a jobber or wholesale mer-
chant, dealing in alcoholic beverages, in an area
within the United States other than a territory or
possession of the United States, or within a for-
eign country having common boundaries with any
state of the United States.

HISTORY:
Added Stats 1953 ch 152 § 1. Amended Stats 1973 ch 453 §
1; Stats 1975 ch 597 § 1.

Derivation:
Stats 1935 ch 330 § 2, as amended Stats 1937 ch 758 § 3,
Stats 1945 ch 1401 § 1a, Stats 1951 ch 1257 § 1.

Amendments:

1973 Amendment: Added “, in an area within or without
the state other than a territory or possession of the United
States”.

1975 Amendment: (1) Substituted “the United States” for
“or without the state” after “an area within”; and (2) added “,
or within a foreign country having common boundaries with
any state of the United States”.

RESEARCH REFERENCES AND PRACTICE AIDS

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.10[2], 18.200([1].

§ 23022. “Industrial alcohol dealer”

“Industrial alcohol dealer” means a person who
sells alcohol or distilled spirits in packages of
more than one gallon for use in the trades, pro-
fessions, or industries, but not for beverage use.

HISTORY:
Added Stats 1953 ch 152 § 1.

Derivation:
Stats 1933 ch 330 § 2, as amended Stats 1937 ch 758 § 3,
Stats 1945 ch 1401 § 1a, Stats 1951 ch 1257 § 1.

RESEARCH REFERENCES AND PRACTICE AIDS

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.10[2], 18.200[1].

§ 23023. “Retailer”

“Retailer” means any on— or off-sale licensee.
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HISTORY:
Added Stats 1953 ch 152 § 1.

Derivation:
Stats 1935 ch 330 § 2, as amended Stats 1937 ch 758 § 3,
Stats 1945 ch 1401 § 1a, Stats 1951 ch 1257 § 1.

RESEARCH REFERENCES AND PRACTICE AIDS

Cross References:
Types of licenses and annual fees therefor: B& P C § 23320.

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.10[2], 18.200[1].

§ 23024. “Retailer’s on-sale license”

“Retailer’s on-sale license” means on-sale beer
licenses, on-sale beer and wine licenses, on-sale
general licenses, and on-sale general licenses for
seasonal businesses.

HISTORY:
Added Stats 1953 ch 152 § 1.

Derivation:
Stats 1935 ch 330 § 2, as amended Stats 1937 ch 758 § 3,
Stats 1945 ch 1401 § 1a, Stats 1951 ch 1257 § 1.

Code Commissioner’s Notes:

“On-sale distilled spirits licenses for seasonal business” has
been changed to “on—sale general licenses for seasonal busi-
ness” by § 5 of the act [1935:330:1123].
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Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.21[1],
18.200[1].

§ 23025. “Sell”; “Sale”; “To sell”

“Sell” or “sale” and “to sell” includes any trans-
action whereby, for any consideration, title to
alcoholic beverages is transferred from one per-
son to another, and includes the delivery of alco-
holic beverages pursuant to an order placed for
the purchase of such beverages and soliciting or
receiving an order for such beverages, but does
not include the return of alcoholic beverages by a
licensee to the licensee from whom such bever-
ages were purchased.

HISTORY:
Added Stats 1953 ch 152 § 1.

Derivation:

(a) Stats 1935 ch 330 § 2, as amended Stats 1937 ch 758
§ 3, Stats 1945 ch 1401 § 1a, Stats 1951 ch 1257 § 1.

(b) Stats 1933 ch 658 § 4.

(c) Stats 1933 ch 178 § 1.

(d) Stats 1933 ch 51 § 1.
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NOTES TO DECISIONS
Analysis

1. Generally
2. Applicability

1. Generally

Transactions constituted sales in this State within Alcoholic
Beverage Control Act so as to render seller liable for excise
taxes thereon, where orders for liquor were solicited by seller’s
salesman out of this State and by them delivered to seller’s
place of business in this State, where liquor was sold to out of
state corporations not holding licenses under laws of this
State, where orders called for delivery f.o.b. at seller’s ware-
house in this State and where, after orders had been filled
therefrom and also delivered to purchasers in this State,
liquor was transported out of State by purchasers’ employees.
Gooderham & Worts, Ltd. v. Collins (Cal. App. 1943), 59 Cal.
App. 2d 309, 138 P.2d 785, 1943 Cal. App. LEXIS 318.

In order for a sale to take place within the meaning of this
statute there need not be a transfer of title from one person to
another as the word “person” is defined in this statute, it is
sufficient that there is a delivery of the distilled spirits within
the state of California. National Distillers Products Corp. v.
Board of Equalization (Cal. App. 1947), 83 Cal. App. 2d 35, 187
P.2d 821, 1947 Cal. App. LEXIS 1365.

2. Applicability

In a wrongful death action, a social host’s act of charging
guests a fee in exchange for entrance to her party and access
to the alcoholic beverages she provided constituted a sale
under B & P C §§ 23025 and 25602.1, because the beverages
were purveyed for consideration and therefore not free. En-
nabe v. Manosa (Cal. 2014), 58 Cal. 4th 697, 168 Cal. Rptr. 3d
440, 319 P.3d 201, 2014 Cal. LEXIS 1426.

ATTORNEY GENERAL’S OPINIONS
Exemption for stolen liquor. 8 Ops. Cal. Atty. Gen. 204.

Person promoting and operating “liquor by wire” as agent of
buyer in view of this section and UCC § 2401. 48 Ops. Cal.
Atty. Gen. 1.

Operator of commercial enterprise who offers and provides
complimentary alcoholic beverages to any interested adult
guest, customer or passenger of the business or service while
at the same time charging for product provided or service
rendered will be deemed to have “sold” alcoholic beverages,
thereby necessitating alcoholic beverage license. 68 Ops. Cal.
Atty. Gen. 263.

RESEARCH REFERENCES AND PRACTICE AIDS

Cross References:
Sales generally: UCC §§ 2101 et seq.

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.10[2], 18.200(1].

Annotations:

What constitutes “sale” of liquor in violation of statute or
ordinance. 89 ALR3d 551.

Validity, under federal and state establishment of religion
provisions, of prohibition of sale of intoxicating liquors on
specific religious holidays. 27 ALR4th 1155.

§ 23026. “Retail sale”; “Sale at retail”

“Retail sale” or “sale at retail” means the sale
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by an on- or off-sale licensee for consumption and
not for resale.

HISTORY:
Added Stats 1953 ch 152 § 1.

Derivation:
Stats 1935 ch 330 § 2, as amended Stats 1937 ch 758 § 3,
Stats 1945 ch 1401 § 1a, Stats 1951 ch 1257 § 1

NOTES TO DECISIONS

1. Generally

Under a former statute regulating retail liquor licenses,
words “retail sale” were limited to sales in less quantities than
one quart. Bettencourt v. Sheehy (Cal. 1910), 157 Cal. 698, 109
P. 89, 1910 Cal. LEXIS 315.

RESEARCH REFERENCES AND PRACTICE AIDS

Cross References:
Sales and use taxes; “retail sale” or “sale at retail”: Rev &
Tax C § 6007.

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.10[2], 18.200[1].

Annotations:

Sale by wholly—owned subsidiary to parent corporation, or
vice versa, as within retail sales tax, or similar, statute. 64
ALR2d 769.

Redemption of trading stamps or the like for merchandise
as sale at retail within taxing statute. 80 ALR2d 1221.

What constitutes “sale” of liquor in violation of statute or
ordinance. 89 ALR3d 551.

§ 23027. “Wholesale sale”; “Sale at whole-
sale”

“Wholesale sale” or “sale at wholesale” means a
sale to any licensee for purposes of resale.

HISTORY:
Added Stats 1953 ch 152 § 1.

Derivation:
Stats 1935 ch 330 § 2, as amended Stats 1937 ch 758 § 3,
Stats 1945 ch 1401 § 1a, Stats 1951 ch 1257 § 1.

RESEARCH REFERENCES AND PRACTICE AIDS

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.10[2], 18.200[1].

Annotations:
What constitutes “sale” of liquor in violation of statute or
ordinance. 89 ALR3d 551.

§ 23028. “Package”

“Package” means any container or receptacle
used for holding alcoholic beverages which is
corked or sealed with a stub, stopper, cap, or in
any other manner.

BUSINESS & PROFESSIONS CODE
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HISTORY:
Added Stats 1953 ch 152 § 1.

Derivation:

(a) Stats 1935 ch 330 § 2, as amended Stats 1937 ch 758
§ 3, Stats 1945 ch 1401 § 1a, Stats 1951 ch 1257 § 1.

(b) Stats 1933 ch 658 § 4.

(c) Stats 1933 ch 178 § 1.

NOTES TO DECISIONS

1. Generally

Provision in Pen C § 172e excepting premises licensed as
bona fide public eating place from prohibition (in Pen C § 172)
of sale of any intoxicating liquor within one mile of the
grounds of University of California at Berkeley, applies only to
an establishment that is in fact licensed or seeking to be
licensed as bona fide public eating place; even assuming that
applicant for different type of license, such as club liquor
license, could qualify under definition of bona fide public
eating place in this section, exception would not be available to
it. Harris v. Alcoholic Beverage Control Appeals Board (Cal.
App. 1st Dist. 1962), 201 Cal. App. 2d 567, 20 Cal. Rptr. 227,
1962 Cal. App. LEXIS 2628.

RESEARCH REFERENCES AND PRACTICE AIDS

Cross References:
Fair Packaging and Labeling Act: B & P C §§ 12601 et seq.

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.10[2], 18.200[1].

§ 23029. “Case”; “Original case”

“Case” or “original case” means a standard box
or carton as packed by the manufacturer or wine
grower in which packages of alcoholic beverages
are shipped or transferred.

HISTORY:
Added Stats 1953 ch 152 § 1.

Derivation:
Stats 1935 ch 330 § 2, as amended Stats 1937 ch 758 § 3,
Stats 1945 ch 1401 § 1a, Stats 1951 ch 1257 § 1.

RESEARCH REFERENCES AND PRACTICE AIDS

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.10[2], 18.200([1].

§ 23030. “To bottle”; “To package”

“To bottle” or “to package” means to bottle,
barrel, or otherwise place alcoholic beverages in a
container.

HISTORY:
Added Stats 1953 ch 152 § 1.

Derivation:
Stats 1935 ch 330 § 2, as amended Stats 1937 ch 758 § 3,
Stats 1945 ch 1401 § 1a, Stats 1951 ch 1257 § 1.
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Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.10[2], 18.200([1].

§ 23031. “Gallon”; “Wine gallon”

“Gallon” or “wine gallon” means that liquid
measure containing 231 cubic inches.

HISTORY:
Added Stats 1953 ch 152 § 1.

Derivation:
Stats 1935 ch 330 § 2, as amended Stats 1937 ch 758 § 3,
Stats 1945 ch 1401 § 1a, Stats 1951 ch 1257 § 1.

RESEARCH REFERENCES AND PRACTICE AIDS

Cross References:
Quantity discounts for wine: B & P C § 24871.

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.10[2], 18.200[1].

§ 23032. “Proof spirits”

“Proof spirits” means that alcoholic liquor
which contains one-half of its volume of pure
ethyl alcohol of a specific gravity of 0.7939 at 60
degrees Fahrenheit, referred to water at 60 de-
grees Fahrenheit as unity.

HISTORY:
Added Stats 1953 ch 152 § 1.

Derivation:

Stats 1935 ch 330 § 2, as amended Stats 1937 ch 758 § 3,
Stats 1945 ch 1401 § 1a, Stats 1951 ch 1257 § 1.

RESEARCH REFERENCES AND PRACTICE AIDS

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.10[2], 18.200([1].

§ 23033. “Proof gallon”

“Proof gallon” means a gallon of proof spirits or
an equivalent amount of alcohol.

HISTORY:
Added Stats 1953 ch 152 § 1.

Derivation:

Stats 1935 ch 330 § 2, as amended Stats 1937 ch 758 § 3,
Stats 1945 ch 1401 § 1a, Stats 1951 ch 1257 § 1.

RESEARCH REFERENCES AND PRACTICE AIDS

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.10[2], 18.200([1].

§ 23034. “Still”

“Still” means any apparatus capable of being
used for separating alcohol, or alcoholic vapors or
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solutions from alcohol or alcoholic solutions, or
mixtures, but does not include stills or apparatus
used for laboratory purposes or solely in the
production of distilled water or substances other
than alcoholic beverages.

HISTORY:
Added Stats 1953 ch 152 § 1. Amended Stats 1959 ch 547 §
1.

Derivation:
Stats 1935 ch 330 § 2, as amended Stats 1937 ch 758 § 3,
Stats 1945 ch 1401 § 1a, Stats 1951 ch 1257 § 1.

Amendments:

1959 Amendment: (1) Substituted “any apparatus” for “a
still used in the production, or”; (2) substituted “for separating
alcohol, or alcoholic vapors or solutions from alcohol or alco-
holic solutions or mixtures, but” for “in the production of
alcoholic beverages, and”; and (3) added “for laboratory pur-
poses or”.

RESEARCH REFERENCES AND PRACTICE AIDS

Cross References:
Seizure of unlicensed stills: B & P C § 25352.

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.10[2], 18.200[1].

§ 23035. “Private warehouse”

“Private warehouse” means any place main-
tained by a licensee, other than his licensed
premises, for the storage but not for the sale of
alcohol or alcoholic beverages owned by the li-
censee.

HISTORY:
Added Stats 1953 ch 152 § 1.

Derivation:
Stats 1935 ch 330 § 2, as amended Stats 1937 ch 758 § 3,
Stats 1945 ch 1401 § 1a, Stats 1951 ch 1257 § 1.

RESEARCH REFERENCES AND PRACTICE AIDS

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.10[2], 18.200([1].

§ 23036. “Public warehouse”

“Public warehouse” means any place licensed
for the storage of, but not the sale of, alcohol or
alcoholic beverages for the account of other licens-
ees and includes United States custom bonded
warehouses and United States internal revenue
bonded warehouses when the bonded warehouses
are used for storage of alcoholic beverages for the
account of another licensee.

HISTORY:
Added Stats 1953 ch 152 § 1.
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Derivation:
Stats 1935 ch 330 § 2, as amended Stats 1937 ch 758 § 3,
Stats 1945 ch 1401 § 1a, Stats 1951 ch 1257 § 1.

RESEARCH REFERENCES AND PRACTICE AIDS

Federal Cross References

Transportation in bond and warehousing of merchandise;
bonded warehouses: 19 USCS § 1555.

Internal revenue bonded warehouses; entry of distilled
spirits for deposit in storage: 26 USCS §§ 5231 et seq.

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.10[2], 18.200([1].

§ 23037. “Club”

“Club” means a corporation or association
which is the owner, lessee, or occupant of an
establishment operated solely for objects of a
social or athletic nature but not for pecuniary
gain, having a bona fide membership list, and the
majority of the members of which pay dues at
least once in every year, and the property as well
as the advantages of which belong to the mem-
bers, and which sells alcoholic beverages only to
its members and its bona fide guests. A guest is
defined as a person who is actually a houseguest,
or a person whose presence as a guest is in
response to a specific invitation for the special
occasion.

HISTORY:
Added Stats 1953 ch 152 § 1. Amended Stats 1957 ch 618 §
1.

Derivation:

(a) Stats 1935 ch 330 § 2, as amended Stats 1937 ch 758
§ 3, Stats 1945 ch 1401 § 1a, Stats 1951 ch 1257 § 1.

(b) Stats 1933 ch 658 § 4.

Amendments:

1957 Amendment: Added (1) ¢, and which sells alcoholic
beverages only to its members and its bona fide guests” at the
end of the first sentence; and (2) the second sentence.

RESEARCH REFERENCES AND PRACTICE AIDS

Cross References:

Club permitted to operate premises under special license: B
& P C § 23399.2.

Club licenses: B & P C §§ 23425 et seq.

Club operated by common carrier at airport terminal to
qualify for license notwithstanding provisions of this section:
B & P C§ 23428.13.

Treatises:

Cal. Forms Pleading & Practice (Matthew Bender) ch 61
“Associations And Clubs”.

Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.21[1],
18.21[2], 18.200([1].

§ 23038. “Bona fide public eating place”;
“Meals”; “Guests”

“Bona fide public eating place” means a place
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which is regularly and in a bona fide manner used
and kept open for the serving of meals to guests
for compensation and which has suitable kitchen
facilities connected therewith, containing conve-
niences for cooking an assortment of foods which
may be required for ordinary meals, the kitchen of
which must be kept in a sanitary condition with
the proper amount of refrigeration for keeping of
food on said premises and must comply with all
the regulations of the local department of health.
“Meals” mean the usual assortment of foods com-
monly ordered at various hours of the day; the
service of such food and victuals only as sand-
wiches or salads shall not be deemed a compliance
with this requirement. “Guests” shall mean per-
sons who, during the hours when meals are
regularly served therein, come to a bona fide
public eating place for the purpose of obtaining,
and actually order and obtain at such time, in
good faith, a meal therein. Nothing in this section,
however, shall be construed to require that any
food be sold or purchased with any beverage.

HISTORY:
Added Stats 1953 ch 152 § 1. Amended Stats 1955 ch 1779
§ 1, operative January 1, 1957.

Derivation:
Stats 1935 ch 330 § 2, as amended Stats 1937 ch 758 § 3,
Stats 1945 ch 1401 § 1a, Stats 1951 ch 1257 § 1.

Amendments:

1955 Amendment: Substituted the section for the former
section which read: “ ‘Hotel,” ‘restaurant,” ‘cafe,” ‘cafeteria,” or
‘other eating place’ means premises maintained and operated
in good faith for selling and serving meals to the public for
consumption upon the premises.”

NOTES TO DECISIONS

1. Generally

Words “guests for compensation,” contained in this section,
are used in same sense as guests of hotel, inn, or restaurant.
Harris v. Alcoholic Beverage Control Appeals Board (Cal. App.
1st Dist. 1962), 201 Cal. App. 2d 567, 20 Cal. Rptr. 227, 1962
Cal. App. LEXIS 2628.

ATTORNEY GENERAL’S OPINIONS

Prohibition against liquor licensee, holding general on—sale
license for bona fide eating place, to lease or make concession
agreement subletting restaurant operations on his licensed
premises. 29 Ops. Cal. Atty. Gen. 95.

RESEARCH REFERENCES AND PRACTICE AIDS

Cross References:

Prohibited selling of alcoholic beverages, other than beers,
in any bona fide public eating place without compliance with
requirements prescribed in section: B & P C § 23396.

Authority of hotel or motel, to sublet sale and service of
meals required by this section: B & P C § 23787.

Alcoholic beverages served by persons between 18 and 21
years of age: B & P C § 25667.
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Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.21[2],
18.40[2], 18.200[1].

§ 23038.1. “Bona fide public eating place”;
“Meals”; “Groups of guests”;
“Convention center”

Notwithstanding the provisions of Section
23038, “bona fide public eating place” also means
a convention center, exhibit hall, or auditorium,
which shall hereinafter be referred to as “prem-
ises,” owned by or leased to the State of Califor-
nia, any incorporated city, county, city and county,
or public corporation of the State of California
which is regularly and in a bona fide manner used
and kept open for the attendance of groups of
guests, and in connection with such use serves
meals to such groups of guests for compensation,
and which has suitable kitchen facilities in con-
nection therewith, such kitchen containing conve-
niences for preparation of ordinary meals and
maintained in a sanitary condition with proper
refrigeration for the keeping of food on the prem-
ises in compliance with all regulations of the local
department of health.

“Meals,” as used in this section, means foods
commonly ordered at a lunch or dinner; provided,
however, that the service of food such as sand-
wiches or salads only shall not be deemed compli-
ance with this requirement.

“Groups of guests,” as used in this section,
means persons who come to the premises owned
or leased as provided herein, to make use of such
premises for the purpose or purposes for which it
was designed, and in connection with such use
may, as a group, order in advance and obtain or be
served a meal therein.

“Convention center” as used in this section,
means a building or group of buildings in close
physical proximity consisting of, but not necessar-
ily limited to, a convention hall, exhibit hall,
auditorium, or theater, or any combination
thereof, and used for the purpose, among other
things, of providing facilities for conventions, the-
atrical productions, shows, sporting centers, ex-
hibits, displays, conferences or meetings.

Nothing in this section shall be construed to
require that meals be served every day that use is
made of the premises or any part thereof. How-
ever, meals shall actually be available to groups of
guests in good faith upon adequate notice and
request to the operators of such premises on any
day of any year that such premises are used by
such groups of guests, and shall be served to
groups of guests as heretofore provided on at least
25 percent of the total days each year that the
premises are used by said groups of guests.
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Nothing in this section shall be construed to
require that any food be sold or purchased with
any alcoholic beverage.

HISTORY:
Added Stats 1968 ch 860 § 1.

RESEARCH REFERENCES AND PRACTICE AIDS

Cross References:

Prohibited selling of alcoholic beverages, other than beers,
in any bona fide public eating place without compliance with
requirements prescribed in this section: B & P C § 23396.

Alcoholic beverages served by persons between 18 and 21
years of age: B & P C § 25667.

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.21[2],
18.200(1].

§ 23038.2. “Bona fide eating place”; Ball
park, stadium, or coliseum

Notwithstanding the provisions of Section
23038, for purposes of issuing an on—sale beer and
wine license only, “bona fide public eating place”
also means a ball park, stadium, or coliseum
featuring professional sporting events which
maintains suitable kitchen facilities for the
preparation of food which is offered for sale to
persons attending such professional sporting
events.

The Department of Alcoholic Beverage Control
may prescribe specific types and sizes of beer and
wine containers which may be sold pursuant to
the provisions of this section.

HISTORY:
Added Stats 1976 ch 561 § 1. Amended Stats 1978 ch 270 §
1.

Amendments:
1978 Amendment: Deleted “contains at least 40,000 seats
and which” after “events which” in the first paragraph.

RESEARCH REFERENCES AND PRACTICE AIDS

Cross References:
Alcoholic beverages served by persons between 18 and 21
years of age: B & P C § 25667.

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.21[2],
18.200(1].

§ 23038.3. “Bona fide public eating place”

Notwithstanding Section 23038, for purposes of
issuing an on-sale beer and wine license only,
“bona fide public eating place” also means a
cooking school that regularly and in a bona fide
manner provides courses of instruction in the
preparation of food, and that maintains suitable
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kitchen facilities for the preparation of food that
is offered to persons attending the courses of
instruction.

HISTORY:
Added Stats 2011 ch 702 § 1 (SB 339), effective January 1,
2012.

§ 23039. “Public premises”

(a) “Public premises” means:

(1) Premises licensed with any type of license
other than an on-sale beer license, and main-
tained and operated for the selling or serving of
alcoholic beverages to the public for consump-
tion on the premises, and in which food shall
not be sold or served to the public as in a bona
fide public eating place, but upon which prem-
ises food products may be sold or served inci-
dentally to the sale or service of alcoholic bev-
erages, in accordance with rules prescribed by
the department.

(2) Premises licensed with an on-sale beer
license, in which food shall not be sold or served
to the public as in a bona fide public eating
place, and in which sandwiches, salads, des-
serts, and similar short orders shall not be sold
and served, in accordance with rules prescribed
by the department.

(b) “Public premises” does not include any of
the following:

(1) Railroad dining or club cars, passenger
ships, airplanes, or bona fide clubs after the
clubs have been lawfully operated for not less
than one year.

(2) Historic units of the state park system.

(3) Premises being operated under a tempo-
rary on-sale beer license other than permitted
pursuant to Section 24045.5, or on-sale beer
licensed stadia, auditoria, fairgrounds, or race-
tracks.

(4) Nonprofit theater companies, nonprofit
radio broadcasting companies, or nonprofit cul-
tural film exhibition companies licensed pursu-
ant to Section 24045.7.

(5) Theaters licensed pursuant to Section
24045.75.

(6) Cemeteries licensed pursuant to Section
24045.76.

(7) Winegrowers’ premises.

(8) Licensed premises of a nonprofit arts
foundation licensed pursuant to Section
24045.78.

HISTORY:

Added Stats 1953 ch 152 § 1. Amended Stats 1955 ch 1779
§ 2, operative January 1, 1957; Stats 1967 ch 1296 § 1; Stats
1968 ch 951 § 2, ch 1040 § 2; Stats 1979 ch 487 § 1; Stats 1984
ch 399 § 1, effective July 11, 1984; Stats 2008 ch 508 § 1 (AB
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3071), effective January 1, 2009; Stats 2013 ch 235 § 1 (AB
525), effective January 1, 2014; Stats 2018 ch 474 § 1 (AB
1217), effective January 1, 2019; Stats 2019 ch 191 § 1 (AB
1370), effective January 1, 2020; Stats 2022 ch 727 § 1 (AB
631), effective January 1, 2023; Stats 2022 ch 732 § 1.5 (SB
1370), effective January 1, 2023 (ch 732 prevails).

Prior Law:

Former B & P C § 23039, similar to the present section,
which was added by Stats 1979 ch 487 § 2, to become
operative January 1, 1985, and repealed by Stats 1984 ch 399
§ 2, effective July 11, 1984.

Derivation:
Stats 1935 ch 330 § 2, as amended Stats 1937 ch 758 § 3,
Stats 1945 ch 1401 § 1a, Stats 1951 ch 1257 § 1.

Amendments:

1955 Amendment: Prior to 1955 the section read: “ ‘Public
bar,” ‘public saloon,” or ‘public barroom’ means premises main-
tained and operated for the selling or serving of alcoholic
beverages, other than beer, to the public for consumption on
the premises, and which are not equipped and maintained for
the sale and service of meals to the public, and in which meals
are not actually sold and served to the public.”

1955 Amendment amended the section to read as at present
except for the following amendments.

1967 Amendment: (1) Substituted “(a) ‘Public premises’
means: (1) Premises licensed with any type of license other
than an on-sale beer license, and” for “ ‘Public premises’
means premises”; (2) added subd (a)(2); (3) designated the
former second paragraph to be subd (b); and (4) substituted
“stadia, auditoria, fairgrounds, racetracks, or premises being
operated under a temporary on-sale beer license other than
permitted pursuant to Section 24045.5” for “premises in which
beer is the only alcoholic beverage sold and served for con-
sumption upon the premises” in subd (b).

1968 Amendment: Amended subd (b) by (1) substituting
“historic units of the state park system,” for “stadia, auditoria,
fairgrounds, racetracks, or”; and (2) adding “, or on—sale beer
licensed stadia, auditoria, fairgrounds, or racetracks”.

1979 Amendment: Amended subd (b) by adding (1) “; nor
does it include nonprofit theater companies licensed pursuant
to Section 24045.7” at the end of subd (b); and (2) the last
paragraph.

1984 Amendment: (1) Substituted “the” for “such” after
“bona fide clubs after” in subd (b); and (2) deleted the former
last paragraph which read: “This section shall remain in effect
only until January 1, 1985, and as of that date is repealed.”

2008 Amendment: Added “; nor does it include winegrow-
ers’ premises” at the end of subd (b).

2013 Amendment: Added “nor does it include theaters
licensed pursuant to Section 24045.75;” in subd (b).

2018 Amendment (ch 474): Added “any of the following:”
in the introductory language of (b); added designations (b)(1)-
(b)(56) and (b)(7); substituted the period for “; nor does it
include” at the end of (b)(1), (b)(3), and (b)(4); substituted the
period for the comma at the end of (b)(2); and added (b)(6).

2019 Amendment (ch 191): Added (a)(8).

2022 Amendment (ch 732): Added “companies, nonprofit
radio broadcasting companies, or nonprofit cultural film exhi-
bition” in (a)(4).

NOTES TO DECISIONS

1. Generally
The statutory definitions set forth in this statute are con-
sistent with Cal Const Art XX § 22. Covert v. State Bd. of
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§ 23039.1

Equalization (Cal. 1946), 29 Cal. 2d 125, 173 P.2d 545, 1946
Cal. LEXIS 283.

ATTORNEY GENERAL’S OPINIONS

Prohibition against liquor licensee, holding general on—sale
license for bona fide eating place, to lease or make concession
agreement subletting restaurant operations on his licensed
premises. 29 Ops. Cal. Atty. Gen. 95.

Inclosure of licensed “public premises” so that persons
outside the area are restricted from seeing or hearing activi-
ties within the premises. 37 Ops. Cal. Atty. Gen. 193.

RESEARCH REFERENCES AND PRACTICE AIDS

Cross References:

Duplicate licenses for public premises with more than one
room: B & P C § 24042.

Transfer from licensee of on—sale licenses for public prem-
ises: B & P C § 24070.1.

Transfer from premises of on—sale licenses for public prem-
ises: B & P C § 24072.1.

Exchange of on—sale licenses for public premises: B & P C
§ 24072.2.

Treatises:

Cal. Forms Pleading & Practice (Matthew Bender) ch 547
“Theaters, Shows, And Amusement Places”.

Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.21[2],
18.40[2], 18.200(1].

§ 23039.1. Admission of minors to cabaret
theater

Notwithstanding any other provision of law,
any on-sale beer and wine public premises li-
censee who has been licensed at premises oper-
ated as a cabaret theater for at least 10 years and
which has a seating capacity for at least 375
patrons may admit persons under the age of 21
years to theater performances provided that alco-
holic beverages are not sold, served, or consumed
on the premises during those performances.

HISTORY:
Added Stats 1987 ch 869 § 1, effective September 21, 1987.
Amended Stats 2008 ch 18 § 1 (AB 23), effective June 2, 2008.

Amendments:
2008 Amendment: Substituted “theater performances” for
“matinee theater performances on Sunday” after “21 years to”.

RESEARCH REFERENCES AND PRACTICE AIDS

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.200[1].

§ 23039.5. “Entertainment zone”

“Entertainment zone” means a zone created by
ordinance on or after January 1, 2024, in the City
and County of San Francisco that authorizes
consumption of one or more types of alcoholic
beverages on public streets, sidewalks, or public
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rights-of-way adjacent to and during a special
event permitted or licensed by the department.

HISTORY:
Added Stats 2023 ch 700 § 1 (SB 76), effective January 1,
2024.

§ 23040. “Within this State”

“Within this State” means all territory within
the boundaries of this State.

HISTORY:
Added Stats 1953 ch 152 § 1.

Derivation:
Stats 1935 ch 330 § 2, as amended Stats 1937 ch 758 § 3,
Stats 1945 ch 1401 § 1a, Stats 1951 ch 1257 § 1.

RESEARCH REFERENCES AND PRACTICE AIDS

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.200[1].

§ 23041. “Without the State”

“Without the State” means all territory without
the boundaries of this State.

HISTORY:
Added Stats 1953 ch 152 § 1.

Derivation:
Stats 1935 ch 330 § 2, as amended Stats 1937 ch 758 § 3,
Stats 1945 ch 1401 § 1a, Stats 1951 ch 1257 § 1.

RESEARCH REFERENCES AND PRACTICE AIDS

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.200[1].

§ 23042. “Board”

“Board” means the State Board of Equalization,
in the exercise of the powers and duties with
respect to excise taxes reserved to it by Section 22
of Article XX of the Constitution.

HISTORY:
Added Stats 1953 ch 152 § 1. Amended Stats 1955 ch 447 §
2.

Derivation:

(a) Stats 1935 ch 330 § 2, as amended Stats 1937 ch 758
§ 3, Stats 1945 ch 1401 § 1a, Stats 1951 ch 1257 § 1.

(b) Stats 1933 ch 658 § 4.

(c) Stats 1933 ch 178 § 1.

(d) Stats 1933 ch 51 § 1.

Amendments:

1955 Amendment: Added “, in the exercise of the powers
and duties with respect to excise taxes reserved to it by
Section 22 of Article XX of the Constitution”.
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Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.200[1].

§ 23043. “Department”; “Director”

“Department” means the Department of Alco-
holic Beverage Control, and “director” means the
Director of Alcoholic Beverage Control.

HISTORY:
Added Stats 1953 ch 152 § 1. Amended Stats 1955 ch 447 §
3.

Derivation:
Stats 1935 ch 330 § 2, as amended Stats 1937 ch 758 § 3,
Stats 1945 ch 1401 § 1a, Stats 1951 ch 1257 § 1.

Amendments:

1955 Amendment: Substituted the section for the former
section which read: “ ‘State Liquor Administrator’ means the
Chief of the Alcoholic Beverage Control Division, and he shall
have the power and duties which this division provides shall
be exercised by him and which may be assigned to him by the
board.”

RESEARCH REFERENCES AND PRACTICE AIDS

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.200[1].

§ 23044. “License”

“License” means a license authorized to be
issued by the department pursuant to this divi-
sion.

HISTORY:

Added Stats 1953 ch 152 § 1. Amended Stats 1955 ch 447 §

4,

Amendments:
1955 Amendment: Substituted “department” for “board”.

RESEARCH REFERENCES AND PRACTICE AIDS

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.200[1].

§ 23045. “Appeals board”

“Appeals board” means the Alcoholic Beverage
Control Appeals Board.

HISTORY:
Added Stats 1955 ch 447 § 5.

Prior Law:

Former B & P C § 23045, similar to the present section, was
added by Stats 1955 ch 954 § 1 and renumbered B & P C
§ 23046 by Stats 1957 ch 37 § 1.

RESEARCH REFERENCES AND PRACTICE AIDS

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.200([1].
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§ 23046. “Air common carrier”; “Airplane”;
“Common carrier airplane”

“Air common carrier” means a person engaged
in regularly scheduled air transportation between
fixed termini under a certificate of public conve-
nience and necessity issued by the Civil Aeronau-
tics Board, or its successor, or the Public Utilities
Commission, or its successor, and “airplane” or
“common carrier airplane” means an airplane
operated in air transportation by an air common
carrier.

HISTORY:

Added Stats 1955 ch 954 § 1, as B & P C § 23045.
Renumbered by Stats 1957 ch 37 § 1. Amended Stats 1968 ch
607 § 1.

Prior Law:
Former B & P C § 23046 was added Stats 1955 ch 954 § 2
and renumbered B & P C § 23047 by Stats 1957 ch 37 § 2.

Amendments:
1968 Amendment: Added “or its successor, or the Public
Utilities Commission, or its successor,”.

RESEARCH REFERENCES AND PRACTICE AIDS

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.200(1].

§ 23047. “Scheduled flight”

“Scheduled flight” means a regularly scheduled
and advertised flight of an air common carrier but
does not mean each daily operation of airplanes
upon such flight.

HISTORY:
Added Stats 1955 ch 954 § 2, as B & P C § 23046.
Renumbered by Stats 1957 ch 37 § 2.

RESEARCH REFERENCES AND PRACTICE AIDS

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.200([1].

CHAPTER 1.5
Administration
Article 1. The Department of Alcoholic Beverage Control.

Section

23049. Legislative intent.

23050. Establishment of department; Administration; Direc-
tor of Alcoholic Beverage Control; Appointment,;
Compensation.

23051. Succession to powers, duties, purposes, responsibili-
ties, and jurisdiction of State Board of Equaliza-
tion.

23052. Application of specified Government Code provisions.

23053. Power of director to appoint employees; Responsibility
of employees to director.

23053.1. Injunctive relief.

23053.5. Investigation of violations; Fees from licensees.
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§ 23049

Section

23054. Transfer of employees in state civil service under State
Board of Equalization to department; Power of
director to reorganize department.

23055. Report to Legislature upon request.

23056. Copy of information sheet describing Designated
Driver Program to on-sale licensees.

23057. Information to be provided with renewal notices.

23058. Facilitation of Sales and Use Tax Law; Report on
licenses issued or transferred.

Article 2. Prohibited Activity.
23060. Prohibited activities.
Article 3. The Alcoholic Beverage Control Appeals Board.

23075. Creation of board; Appointment of members; Compen-
sation.

23076. Appointment, direction, and control of personnel of
board; Equipment, supplies and housing.

23077. Powers of board.

23078. [Section repealed 1967.]

Article 4. Appeals From Decisions of the Department.

23080. “Decision”.
23081. Perfecting appeal; Time for filing; Procedure; Right to
appeal despite failure to seek reconsideration.

23081.5. Date appeal deemed filed.

23082. When decision effective.

23083. Determination of appeal by board.

23083.5. Surcharge on annual license fee; Amount; Deposit in
Alcoholic Beverage Control Appeals Fund.

Questions to be considered by board on review.

Remand to department for reconsideration; Grounds;
Reversal; Effect.

Order; Time for entering.

Remand on stipulation.

Written order on appeal from decision of department;
Filing copies; Finality of order .

Review of final orders.

23084.
23085.

23086.
23087.
23088.

23089.
Article 5. Judicial Review.

23090. Parties applying for writ of review.

23090.1. Time and place for return of writ; New evidence;
Hearing on certified record.

23090.2. Extent of review; Trial de novo.

23090.3. Findings on questions of fact; Entry of judgment.

23090.4. Applicability of Code of Civil Procedure; Service of
pleadings.

23090.5. Jurisdiction to hear appeals; Mandamus.

23090.6. Stay of proceedings.

23090.7. Effectiveness of order.

23091. [Section repealed 1967.]

Article 6. Stay of Suspension.

23095. Right of licensee to make offer in compromise in lieu of
serving suspension; Procedure on receipt of peti-
tion; Amount of offer in compromise.

23096. Order.

23097. Limitations on authority of department in connection
with petition.

23098. When suspension may go into effect.
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HISTORY:
Added Stats 1954 1st Ex Sess ch 20 § 3, operative January
1, 1955.

ARTICLE 1

The Department of Alcoholic Beverage
Control

HISTORY:
Added Stats 1954 1st Ex Sess ch 20 § 3, operative January
1, 1955.

§ 23049. Legislative intent

It is the intention of the Legislature in enacting
this chapter to provide a governmental organiza-
tion which will ensure a strict, honest, impartial,
and uniform administration and enforcement of
the liquor laws throughout the State.

HISTORY:
Added Stats 1954 1st Ex Sess ch 20 § 3, operative January
1, 1955.

NOTES TO DECISIONS

1. Constitutionality

Right to possess, make or deal in intoxicating liquor is not a
privilege or such property right that state legislation prohib-
iting, restricting or regulating its manufacture, use, posses-
sion, distribution or sale violates US Const, Fourteenth
Amendment. Cooper v. State Board of Equalization (Cal. App.
1st Dist. 1955), 137 Cal. App. 2d 672, 290 P.2d 914, 1955 Cal.
App. LEXIS 1242.

Business of selling intoxicating liquor is attended with
dangers, and under police power state may limit operation of
such business to conditions that will minimize its evils. Farah
v. Alcoholic Beverage Control Appeals Board (Cal. App. 2d
Dist. 1958), 159 Cal. App. 2d 335, 324 P.2d 98, 1958 Cal. App.
LEXIS 2003.

It is well within the authority conferred on the Department
of Alcoholic Beverage Control by Cal Const Art XX, § 22 par.
9, B & P C §§ 23001, 23049 for the Department to determine
that the “tied-house” law, B & P C § 25502, applies to certain
transactions but not to others. Department of Alcoholic Bev-
erage Control v. Alcoholic Beverage Control Appeals Bd. (Cal.
App. 1st Dist. 2002), 100 Cal. App. 4th 1066, 123 Cal. Rptr. 2d
278, 2002 Cal. App. LEXIS 4471.

ATTORNEY GENERAL’S OPINIONS

Invalidity of insurance policy purporting to protect licensee
from loss by suspension or revocation of license. 31 Ops. Cal.
Atty. Gen. 79.

RESEARCH REFERENCES AND PRACTICE AIDS

Legal Periodicals:
Practice Tips: Local Regulation of Alcohol Licensees. 29 Los
Angeles Lawyer 14 (October, 2006).
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Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.200([1].

§ 23050. Establishment of department; Ad-
ministration; Director of Alco-
holic Beverage Control; Ap-
pointment; Compensation

There is in the state government, in the Busi-
ness, Consumer Services, and Housing Agency, a
Department of Alcoholic Beverage Control. The
department shall be administered through a civil
executive officer who shall be known as the Direc-
tor of Alcoholic Beverage Control. The director
shall be appointed and shall serve as provided in
Section 22 of Article XX of the Constitution and
shall receive an annual salary as provided for by
Chapter 6 of Part 1 of Division 3 of Title 2 of the
Government Code.

HISTORY:

Added Stats 1954 1st Ex Sess ch 20 § 3, operative January
1, 1955. Amended Stats 2000 ch 979 § 1 (AB 2759). See this
section as modified in Governor’s Reorganization Plan No. 2 §
32 0f 2012; Amended Stats 2012 ch 147 § 3 (SB 1039), effective
January 1, 2013, operative July 1, 2013 (ch 147 prevails).

Editor’s Notes—2012 Governor’s Reorganization Plan No. 2
was submitted to the Legislature on May 3, 2012, and became
effective July 3, 2012, pursuant to Gov C § 12080.5, and
substantively operative July 1, 2013. The text as modified by
§ 32 reads: “There is in the state government, in the Business
and Consumer Services Agency a Department of Alcoholic
Beverage Control. The department shall be administered
through a civil executive officer who shall be known as the
Director of Alcoholic Beverage Control. The director shall be
appointed and shall serve as provided in Section 22 of Article
XX of the Constitution and shall receive an annual salary as
provided for by Chapter 6 of Part 1 of Division 3 of Title 2 of
the Government Code.”

Amendments:

2000 Amendment: Deleted the former fourth and fifth
sentences which read: “The director shall be a member of the
Governor’s Council. Before entering upon the duties of his
office, the director shall execute an official bond to the State in
the penal sum of twenty—five thousand dollars ($25,000).”

2012 Amendment: Substituted “the state government, in
the Business, Consumer Services, and Housing Agency,” for
“the State Government” in the first sentence.

Note—Stats 2012 ch 147 provides:

SEC. 23. (a) Notwithstanding Section 12080.8 of the Gov-
ernment Code or any other law, Sections 1 to 19, inclusive, and
Sections 21 and 22 of this act shall prevail over Sections 1, 23,
32, 33, 45, 158, 159, 178, 188, 196, 199, 202, 203, 207, 208, 209,
210, 215, 285, 287, and 288 of the Governor’s Reorganization
Plan No. 2 of 2012, regardless of the dates on which this act
and that plan take effect.

(b) This act, including subdivision (a), shall become opera-
tive only if the Governor’s Reorganization Plan No. 2 of 2012
becomes effective.

(c) Except as otherwise provided in subdivision (b), Sections
1 to 22, inclusive, of this act shall become operative on July 1,
2013.

2012 Governor’s Reorganization Plan No. 2 provides:
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SEC. 329. (a) Except as provided for in subdivision (b), the
provisions of this plan shall become operative on July 1, 2013.

(b) A state agency, department, or entity may take actions
prior to July 1, 2013, that are necessary to ensure that the
provisions of the plan become operative on July 1, 2013, and
are implemented in a timely fashion. These actions may
include, but are not limited to, reassignment of duties between
state agencies, departments, or entities, activities included in
Section 12080.3 of the Government Code, actions relating to
planning for the changes provided for in the plan, and the
expenditure of funds necessary for the transfer of authority
and responsibilities accomplished by the plan.

NOTES TO DECISIONS
Analysis

1. Generally
2. Constitutionality

1. Generally

Department is constitutional agency, and is charged with
enforcing Alcoholic Beverage Control Act. Farah v. Alcoholic
Beverage Control Appeals Board (Cal. App. 2d Dist. 1958), 159
Cal. App. 2d 335, 324 P.2d 98, 1958 Cal. App. LEXIS 2003.

Though there are procedural differences between applica-
tions for, and disciplinary matters concerning, licenses to sell
alcoholic beverages, in both procedures, it is responsibility of
Department of Alcoholic Beverage Control to safeguard public
interest. Harris v. Alcoholic Beverage Control Appeals Board
(Cal. App. 1st Dist. 1963), 212 Cal. App. 2d 106, 28 Cal. Rptr.
74, 1963 Cal. App. LEXIS 2821.

A court is required to accord great respect to the interpre-
tation of a statute by the Department of Alcoholic Beverage
Control which must be followed unless it appears to be clearly
erroneous. Reimel v. Alcoholic Beverage Control Appeals
Board (Cal. App. 1st Dist. 1967), 256 Cal. App. 2d 158, 64 Cal.
Rptr. 26, 1967 Cal. App. LEXIS 1839.

The duty to enforce and administer the Alcoholic Beverage
Control Act (B & P C §§ 23000-25762) is vested in the
Department of Alcoholic Beverage Control, and it has a broad
range of power and discretion in carrying out this duty. Reimel
v. Alcoholic Beverage Control Appeals Board (Cal. App. 1st
Dist. 1967), 256 Cal. App. 2d 158, 64 Cal. Rptr. 26, 1967 Cal.
App. LEXIS 1839.

2. Constitutionality

Authority to grant or deny liquor license is vested in
Department of Alcoholic Beverage Control by self-executing
provisions of Constitution that prescribe criterion for exercise
of that authority. Bailey v. Department of Alcoholic Beverage
Control (Cal. App. 4th Dist. 1962), 201 Cal. App. 2d 348, 20
Cal. Rptr. 264, 1962 Cal. App. LEXIS 2599.

Cal Const Art XX § 22 confers on Department of Alcoholic
Beverage Control power to deny liquor license for “good cause”
where granting thereof “would be contrary to public welfare or
morals.” Bailey v. Department of Alcoholic Beverage Control
(Cal. App. 4th Dist. 1962), 201 Cal. App. 2d 348, 20 Cal. Rptr.
264, 1962 Cal. App. LEXIS 2599.

RESEARCH REFERENCES AND PRACTICE AIDS

Treatises:

Cal. Forms Pleading & Practice (Matthew Bender) ch 18
“Alcoholic Beverage Licenses”.

Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.200([1].
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§ 23051. Succession to powers, duties, pur-
poses, responsibilities, and ju-
risdiction of State Board of
Equalization

On and after January 1, 1955, the department
shall succeed to all of the powers, duties, pur-
poses, responsibilities, and jurisdiction now con-
ferred on the State Board of Equalization under
Section 22 of Article XX of the Constitution and
this division, except the power to assess and
collect such excise taxes as are or may be imposed
by law on account of the manufacture, importa-
tion, and sale of alcoholic beverages in this State,
which shall remain the exclusive power of the
State Board of Equalization.

All other laws heretofore or hereafter appli-
cable to the State Board of Equalization with
respect to alcoholic beverages, except as to excise
taxes, shall hereafter be construed to apply to the
department.

Any license issued by the board and in effect on
December 31, 1954, shall be deemed on and after
January 1, 1955, to be a license of the depart-
ment.

HISTORY:
Added Stats 1954 1st Ex Sess ch 20 § 3, operative January
1, 1955.

NOTES TO DECISIONS

1. Generally

The Department of Alcoholic Beverage Control is given
power to administer and enforce the liquor laws throughout
the state (Cal Const Art XX § 22, B & P C §§ 23049-23051),
and it is the department’s duty to administer and enforce the
retail price maintenance provisions of the Alcoholic Beverage
Control Act. Samson Market Co. v. Alcoholic Beverage Control
Appeals Bd. (Cal. 1969), 71 Cal. 2d 1215, 81 Cal. Rptr. 251, 459
P.2d 667, 1969 Cal. LEXIS 315.

RESEARCH REFERENCES AND PRACTICE AIDS

Treatises:

Cal. Points & Authorities (Matthew Bender) ch 15 “Alcoholic
Beverage Licensing” § 15.03.

Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.200[1].

§ 23052. Application of specified Govern-
ment Code provisions

The provisions of Chapter 2, Part 1, Division 3,
Title 2 of the Government Code shall govern and
apply to the conduct of the department in every
respect the same as if such provisions were herein
set forth at length, and wherever in that chapter
the term “head of the department” or similar
designation occurs, for the purposes of this sec-
tion it shall mean the director.
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HISTORY:
Added Stats 1954 1st Ex Sess ch 20 § 3, operative January
1, 1955.

RESEARCH REFERENCES AND PRACTICE AIDS

Cross References:
Administrative Procedure Act: Gov C §§ 11150 et seq.

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.200[1].

§ 23053. Power of director to appoint em-
ployees; Responsibility of em-
ployees to director

The director shall be the appointing power of all
employees within the department, and all heads
of divisions, bureaus and other employees in the
department shall be responsible to the director for
the proper carrying out of the duties and respon-
sibilities of their respective positions.

HISTORY:
Added Stats 1954 1st Ex Sess ch 20 § 3, operative January
1, 1955.

RESEARCH REFERENCES AND PRACTICE AIDS

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.200([1].

§ 23053.1. Injunctive relief

The director may bring an action to enjoin a
violation or the threatened violation of any provi-
sion of this division, including, but not limited to,
subdivision (e) of Section 24200 regarding a li-
censee’s failure to correct objectionable conditions
following notice, or any rule promulgated pursu-
ant to the provisions of this division. The action
may be brought in the county in which the viola-
tion occurred or is threatened to occur. Any pro-
ceeding brought hereunder shall conform to the
requirements of Chapter 3 (commencing with
Section 525) of Title 7 of Part 2 of the Code of Civil
Procedure.

HISTORY:
Added Stats 1984 ch 56 § 1, effective March 28, 1984.
Amended Stats 1994 ch 627 § 1 (AB 463).

Amendments:

1994 Amendment: (1) Added “, including, but not limited
to, subdivision (e) of Section 24200 regarding a licensee’s
failure to correct objectionable conditions following notice,” in
the first sentence; and (2) deleted the former second para-
graph which read: “No action shall be brought against any
licensee pursuant to this section until the department has
adopted a decision after an administrative hearing revoking
the license of the licensee.”
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NOTES TO DECISIONS
Analysis

1. Constitutionality
2. Construction

1. Constitutionality

Issuance of an injunction under B & P C § 23053.1 (permit-
ting Department of Alcoholic Beverage Control to bring action
to enjoin violations by licensee once department has adopted
decision after administrative hearing to revoke licensee’s
license), did not violate the equal protection rights of a
licensee whose license the department had decided to revoke
for violation of Cal. Admin. Code [now Cal Code Reg], tit. 4,
§ 143.3 (prohibiting holding of on-sale license at any premises
where specified sexually-oriented live entertainment occurs),
even though only the department has access to the superior
court under § 23053.1. A licensee and the department are not
similarly situated, and even if they were, the state has
sufficiently compelling interests to countervail the imposition
of distinct treatment, including the need to enforce rules once
violations have been established. Further, the department
still must establish both the facts underlying the need for the
injunction and the danger of irreparable harm without it.
Stroh v. Midway Restaurant Systems, Inc. (Cal. App. 4th Dist.
1986), 180 Cal. App. 3d 1040, 226 Cal. Rptr. 153, 1986 Cal.
App. LEXIS 1572.

Application of B& P C § 23053.1 (permitting Department of
Alcoholic Beverage Control to bring action to enjoin violations
by licensee once department has adopted decision after admin-
istrative hearing to revoke licensee’s license), to a licensee
whose license the department had decided to revoke on the
basis of violations occurring before passage of that statute did
not violate ex post facto principles. The § 23053.1 remedy was
invoked exclusively because of violations taking place after
passage of the statute and after the decision to revoke.
Further, the licensee could continue to sell alcoholic beverages
and was only prevented from continuing to violate proscrip-
tions set forth in the statutes and rules during the period
between initial revocation and final action on its appeal. Stroh
v. Midway Restaurant Systems, Inc. (Cal. App. 4th Dist. 1986),
180 Cal. App. 3d 1040, 226 Cal. Rptr. 153, 1986 Cal. App.
LEXIS 1572.

Issuance of an injunction pursuant to B & P C § 23053.1
(permitting Department of Alcoholic Beverage Control to
bring action to enjoin violations by licensee once department
has adopted decision after administrative hearing to revoke
licensee’s license), did not constitute an unconstitutional prior
restraint on the free expression rights of a liquor licensee
whose license the department had decided to revoke for
violations of Cal. Admin. Code [now Cal Code Regl, tit. 4,
§ 143.3 (prohibiting holding of on-sale license at any premises
where specified sexually oriented live entertainment occurs.)
The constitutional rights of free expression are not called into
play as they might otherwise be when violation of state
regulations concerning alcoholic beverages is involved. Fur-
ther, the remedy under § 23053.1 is not automatic; the court
has inherent discretion to grant or deny relief, and the
department must make the showing required for injunctive
relief. Stroh v. Midway Restaurant Systems, Inc. (Cal. App.
4th Dist. 1986), 180 Cal. App. 3d 1040, 226 Cal. Rptr. 153,
1986 Cal. App. LEXIS 1572.

The free expression rights of a liquor licensee whose license
the Department of Alcoholic Beverage Control had decided to
revoke for violations of Cal. Admin. Code [now Cal Code Reg],
tit. 4, § 143.3 (prohibiting holding of on-sale license at any
premises where specified sexually oriented live entertainment
occurs), were not violated by issuance of an injunction under B

BUSINESS & PROFESSIONS CODE

§ 23053.5

& P C§ 23053.1 (permitting the department to bring action to
enjoin violations by licensee once the department has adopted
its decision after an administrative hearing to revoke licens-
ee’s license), without a demonstration that the specific dance
violations were grossly sexual or rose to a level of bacchana-
lian revelry; it is not necessary to make such a demonstration
in order to establish a violation of § 143.3, and although
§ 23053.1 adds the remedy of injunction, the level and type of
proof are not different. Stroh v. Midway Restaurant Systems,
Inc. (Cal. App. 4th Dist. 1986), 180 Cal. App. 3d 1040, 226 Cal.
Rptr. 153, 1986 Cal. App. LEXIS 1572.

2. Construction

B & P C § 23053.1, construed so as to allow the issuance of
an injunction only when a licensee continues to violate the
same rules after its license has been revoked by the Depart-
ment of Alcoholic Beverage Control after an administrative
hearing concerning violation of such rules, is a valid legisla-
tive addition to the remedies of the department in the exercise
of its alcoholic beverage control activities, and thus the supe-
rior court did not lack jurisdiction to issue an injunction
restraining a licensee from violating Cal. Admin. Code [now
Cal Code Regl, tit. 4, § 143.3 (prohibiting holding of on-sale
license at any premises where specified sexually-oriented live
entertainment occurs), once the department had revoked the
licensee’s license for violating that section, notwithstanding
the licensee’s contention that previously enacted statutes
granting the Supreme Court and Courts of Appeal exclusive
jurisdiction to review or otherwise determine the propriety of
departmental activities precluded operation of § 23053.1.
Stroh v. Midway Restaurant Systems, Inc. (Cal. App. 4th Dist.
1986), 180 Cal. App. 3d 1040, 226 Cal. Rptr. 153, 1986 Cal.
App. LEXIS 1572.

There are no unresolvable inconsistencies between B & P C
§ 23053.1 (permitting Department of Alcoholic Beverage Con-
trol to bring action to enjoin violations by licensee once
department has adopted decision after administrative hearing
to revoke licensee’s license), and B & P C §§ 23082-23089
(pertaining to appeals from decisions of department);
§ 23053.1 gives the department no power to revoke a license
or otherwise interfere with a licensee’s license, but only a
limited power to ask the court to enjoin continued violations of
the license. Further, operation of the statute is not restricted
to the period after the appellate process is completed; such
restriction would render the statute almost superfluous, since
the license revocation is then final. Stroh v. Midway Restau-
rant Systems, Inc. (Cal. App. 4th Dist. 1986), 180 Cal. App. 3d
1040, 226 Cal. Rptr. 153, 1986 Cal. App. LEXIS 1572.

RESEARCH REFERENCES AND PRACTICE AIDS

Cross References:
Injunctions: CC §§ 3420 et seq, CCP §§ 525 et seq.

Treatises:

Cal. Forms Pleading & Practice (Matthew Bender) ch 18
“Alcoholic Beverage Licenses”.

Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.200([1].

§ 23053.5. Investigation of violations; Fees
from licensees

The department shall have the function of
investigation of violations of Chapters 10, 11 and
15 of this division and rules of the department
relating thereto. To the end that such provisions
are more adequately and strictly enforced, funds
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for support of this program shall be derived as
follows: In addition to fees otherwise provided for
in this division, the following amounts shall be
paid to the department by holders of the following
types of licenses:

(a) Retail package off-sale general li- $24 per

CEIISE .eunnntreeenteeeeeeeenieeeannnenns year

(b) Rectifier’s license .................. $52  per
year

(c) Distilled spirits wholesaler’s li- $52 per

CEIISE .runnrreeeenneeeaeeeeaneeeannnennn year

(d) Distilled spirits manufacturer’s $52 per

agent’s license ........................... year

(e) Distilled spirits manufacturer’s $52 per

license .......oovvvvveiiiiiiiiiiiniiii.... year

(f) Distilled spirits importer’s gen- $52 per

eral license ... year

(g) California winegrower’s agent’s $52 per

license .......ooevvviiiiiiiiiiiieiiiiii year

Payment of those amounts shall be made upon
issuance or transfer of these types of licenses, and
shall be made by the holders of these types of
licenses at the time specified in this division for
payment of annual renewal fees therefor.

The provisions of Section 23322 shall apply to
the amounts to be paid under this section. All
money collected from the fees provided for in this
section shall be deposited in the Alcohol Beverage
Control Fund as provided in Section 25761.

HISTORY:

Added Stats 1963 ch 1026 § 1, effective June 21, 1963.
Amended Stats 1973 ch 783 § 1; Stats 1992 ch 900 § 2 (AB
432), effective September 24, 1992.

Editor’s Notes—Section 23322 of the Business and Profes-
sions Code, referred to in this section, was repealed Stats 1992
ch 838 § 2 (AB 2858).

Amendments:

1973 Amendment: Added subd (g).

1992 Amendment: In addition to making technical
changes, substituted the last sentence of the last paragraph
for the former last sentence which read: “The provisions of
Section 25761 shall not apply to the amounts to be paid under
this section, and such amounts shall be deposited directly in
the General Fund in the State Treasury.”

Note—Stats 1992 ch 900 provides:

SECTION 1. The Legislature finds and declares that the
regulation of the sale and use of alcoholic beverages is among
the highest priorities of state government. The abuse of
alcohol can lead to a myriad of other criminal, legal, social,
and economic problems. The fair, stable, and effective admin-
istration and enforcement of the Alcoholic Beverage Control
Act and related laws, therefore, must be insured.

RESEARCH REFERENCES AND PRACTICE AIDS

Cross References:
Tied house restrictions: B & P C §§ 25500 et seq.

General fund: Gov C § 16300.

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.126,
18.200(1].

§ 23054. Transfer of employees in state civil
service under State Board of
Equalization to department;
Power of director to reorganize
department

All person in the state civil service employed on
the operative date hereof in the State Board of
Equalization in carrying out functions trans-
ferred to the Department of Alcoholic Beverage
Control by this article are transferred to the
department and retain their respective positions
in the state civil service, subject to the provisions
of Article XXIV of the Constitution and laws
continued in force thereby or adopted pursuant
thereto.

The transfer of personnel made by this section
shall be subject to the power of the director, in
accordance with the State Civil Service Act, to
reorganize the department, to discipline employ-
ees transferred for incompetency, inefficiency, in-
excusable neglect of duty, prior or subsequent to
the transfer, or for any other cause for discipline
provided by law, and to lay off and demote em-
ployees for lack of funds, in accordance with the
State Civil Service Act.

HISTORY:
Added Stats 1954 1st Ex Sess ch 20 § 3, operative January
1, 1955.

RESEARCH REFERENCES AND PRACTICE AIDS

Cross References:
State Civil Service Act: Gov C §§ 18500 et seq.

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.200[1].

§ 23055. Report to Legislature upon request

(a) Notwithstanding Section 10231.5 of the
Government Code, upon request from the Legis-
lature, the director shall prepare and submit to
the Legislature a report on the department’s
activities and post the report on the department’s
Internet Web site. The report shall include, but
not be limited to, the following information for
any previous fiscal year requested by the Legisla-
ture:

(1) The amount of funds allocated and spent
by the department for licensing, enforcement,
and administration.
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(2) The number of licenses issued, renewed,
denied, suspended, and revoked, by license cat-

egory.

(3) The average time for processing license
applications, by license category.

(4) The number and type of enforcement ac-
tivities conducted by the department and by
local law enforcement agencies in conjunction
with the department.

(5) The number, type, and amount of penal-
ties, fines, and other disciplinary actions taken
by the department.

(b) The report submitted to the Legislature
shall be submitted in compliance with Section
9795 of the Government Code.

HISTORY:

Added Stats 1992 ch 900 § 4 (AB 432), effective September
24, 1992. Amended Stats 2002 ch 579 § 1 (AB 2413); Stats
2010 ch 296 § 1 (SB 1480), effective January 1, 2011; Stats
2011 ch 221 § 1 (AB 749), effective January 1, 2012; Stats 2013
ch 463 § 1 (AB 1425), effective January 1, 2014; Stats 2015 ch
257 § 1 (SB 325), effective January 1, 2016.

Prior Law:

Former B & P C § 23055, relating to transfer of funds
available to State Board of Equalization to department and
use of funds, was added Stats 1954 1st Ex Sess ch 20 § 3,
operative January 1, 1955, and repealed Stats 1992 ch 900
§ 3, effective September 24, 1992.

Amendments:

2002 Amendment: Added “department and by local law
enforcement agencies in conjunction with the” in subd (d).

2010 Amendment: Deleted former subd (f) which read: “(f)
Recommendations for legislation to improve the ability of the
department to expeditiously and effectively administer this
division.”

2011 Amendment: Substituted “fiscal year” for “calendar
year” in the second sentence of the introductory paragraph.

2013 Amendment: Added “and post the report on the
department’s Internet Web site” in the first sentence of the
introductory paragraph.

2015 Amendment: (1) Added subdivision designation (a);
(2) amended the first sentence of the introductory paragraph
of subd (a) by substituting (a) “Notwithstanding Section
10231.5 of the Government Code, upon request from the
Legislature” for “On or before March 1 of each year”; and (b) “a
report” for “an annual report”; (3) substituted “any previous
fiscal year requested by the Legislature” for “the previous
fiscal year” in the second sentence of the introductory para-
graph of subd (a); (4) redesignated former subds (a)-(e) to be
subds (a)(1)-(a)(5); and (5) added subd (b).

Note—Stats 1992 ch 900 provides:

SECTION 1. The Legislature finds and declares that the
regulation of the sale and use of alcoholic beverages is among
the highest priorities of state government. The abuse of
alcohol can lead to a myriad of other criminal, legal, social,
and economic problems. The fair, stable, and effective admin-
istration and enforcement of the Alcoholic Beverage Control
Act and related laws, therefore, must be insured.

RESEARCH REFERENCES AND PRACTICE AIDS

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.200([1].
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§ 23056. Copy of information sheet describ-
ing Designated Driver Program
to on-sale licensees

The department shall send a copy of the infor-
mation sheet prepared by the Department of the
California Highway Patrol pursuant to Section
2426 of the Vehicle Code with each renewal notice
to any on-sale licensee.

HISTORY:
Added Stats 1990 ch 1337 § 1 (AB 3620). Amended Stats
1992 ch 838 § 1 (AB 2858).

Amendments:

1992 Amendment: Substituted “each renewal notice to any
on-sale licensee” for “the annual renewal notice to all on-sale
licensees” at the end.

RESEARCH REFERENCES AND PRACTICE AIDS

Cross References:
Information sheet describing Designated Driver Program:
Veh C § 2426.

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.200(1].

§ 23057. Information to be provided with
renewal notices

The department shall send, with each renewal
notice to any on—sale or off-sale licensee, infor-
mation regarding the use of persons under the
age of 21 years by peace officers to apprehend
licensees, or the employees or agents of licensees,
who sell alcoholic beverages to persons under the
age of 21 years.

HISTORY:
Added Stats 1995 ch 743 § 1 (AB 683), effective October 10,
1995. Amended Stats 1996 ch 124 § 4 (AB 3470).

Amendments:
1996 Amendment: Substituted “persons under the age of
21 years” for “minors”.

RESEARCH REFERENCES AND PRACTICE AIDS

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.200([1].

§ 23058. Facilitation of Sales and Use Tax
Law; Report on licenses issued
or transferred

In order to facilitate the board’s administration
of the Sales and Use Tax Law (Part 1 (commenc-
ing with Section 6001) of Division 2 of the Rev-
enue and Taxation Code), the department shall,
each quarter at no cost to the board, electronically
transmit to the board a report on the licenses
issued or transferred pursuant to this division.
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The report shall include the names and addresses
of all persons to whom the license is issued or
transferred, the type of license issued or trans-
ferred, and the effective date of the license or
transfer. With respect to transfers, the report
shall additionally include the names and ad-
dresses of the transferors. The information shall
be transmitted to the board in a format agreed
upon by both the board and the department.

HISTORY:
Added Stats 2005 ch 172 § 1 (SB 322), effective January 1,
2006.

RESEARCH REFERENCES AND PRACTICE AIDS

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.200[1].

ARTICLE 2

Prohibited Activity

HISTORY:
Added Stats 1954 1st Ex Sess ch 20 § 3, operative January
1, 1955.

§ 23060. Prohibited activities

Neither the Director of Alcoholic Beverage Con-
trol nor any member of the Alcoholic Beverage
Control Appeals Board shall have or do any of the
following:

(a) Receive any commission or profit whatso-
ever, directly or indirectly, from any person
applying for or receiving any license or permit
under the Alcoholic Beverage Control Act.

(b) Engage or have any interest in the sale or
any insurance covering a licensee’s business or
premises.

(c) Engage or have any interest in the sale of
equipment for use upon licensed premises.

(d) Knowingly solicit any licensee for the
purchase of tickets for benefits or contributions
for benefits.

(e) Knowingly request any licensee to donate
or receive money, or any other thing of value,
for the benefit of any person whatsoever.

Any person who violates any provision of this
section shall be removed from office.

HISTORY:
Added Stats 1954 1st Ex Sess ch 20 § 3, operative January
1, 1955.

ATTORNEY GENERAL’S OPINIONS

Restrictions of this section as examples only, and require-
ment that any other activity which would be in conflict with
responsibility and trust placed in board members be avoided.
32 Ops. Cal. Atty. Gen. 187.
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Treatises:

Cal. Forms Pleading & Practice (Matthew Bender) ch 469
“Public Entities and Officers: Conflicts of Interest”.

Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.200(1].

ARTICLE 3

The Alcoholic Beverage Control Appeals
Board

HISTORY:
Added Stats 1954 1st Ex Sess ch 20 § 3, operative January
1, 1955.

§ 23075. Creation of board; Appointment of
members; Compensation

There is in the state government, in the Busi-
ness, Consumer Services, and Housing Agency, an
Alcoholic Beverage Control Appeals Board the
members of which shall be appointed and shall
serve as provided in Section 22 of Article XX of the
Constitution, and shall receive an annual salary
as provided for by Chapter 6 (commencing with
Section 11550) of Part 1 of Division 3 of Title 2 of
the Government Code.

HISTORY:

Added Stats 1954 1st Ex Sess ch 20 § 3, operative January
1, 1955. Amended Stats 1983 ch 803 § 1; Stats 1988 ch 1335 §
1. See this section as modified in Governor’s Reorganization
Plan No. 2 § 33 of 2012; Amended Stats 2012 ch 147 § 4 (SB
1039), effective January 1, 2013, operative July 1, 2013 (ch
147 prevalils).

Editor’s Notes—2012 Governor’s Reorganization Plan No. 2
was submitted to the Legislature on May 3, 2012, and became
effective July 3, 2012, pursuant to Gov C § 12080.5, and
substantively operative July 1, 2013. The text as modified by
§ 33, reads: “There is in the state government, in the Business
and Consumer Services Agency, an Alcoholic Beverage Control
Appeals Board the members of which shall be appointed and
shall serve as provided in Section 22 of Article XX of the
Constitution, and shall receive an annual salary as provided
for by Chapter 6 (commencing with Section 11550) of Part 1 of
Division 3 of Title 2 of the Government Code.”

2012 Amendment: Added “, in the Business and Consumer
Services Agency,”.

Amendments:

1983 Amendment: (1) Designated the former section to be
subd (a); (2) deleted “, and shall receive an annual salary as
provided for by Chapter 6 of Part 1 of Division 3 of Title 2 of
the Government Code” at the end of subd (a); and (3) added
subd (b).

1988 Amendment: (1) Deleted former subdivision designa-
tions; (2) added “, and shall receive an annual salary as
provided for by Chapter 6 (commencing with Section 11550) of
Part 1 of Division 3 of Title 2 of the Government Code”; and (3)
deleted former subd (b) which read: “(b) No member of the
board shall receive a salary but shall receive a per diem of one
hundred dollars ($100) for each day actually spent in the
discharge of official duties, and shall be reimbursed for trav-
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eling and other expenses necessarily incurred in the perfor-
mance of his or her duties.”

2012 Amendment: Added ¢, in the Business, Consumer
Services, and Housing Agency,”.

Note—Stats 2012 ch 147 provides:

SEC. 23. (a) Notwithstanding Section 12080.8 of the Gov-
ernment Code or any other law, Sections 1 to 19, inclusive, and
Sections 21 and 22 of this act shall prevail over Sections 1, 23,
32, 33, 45, 158, 159, 178, 188, 196, 199, 202, 203, 207, 208, 209,
210, 215, 285, 287, and 288 of the Governor’s Reorganization
Plan No. 2 of 2012, regardless of the dates on which this act
and that plan take effect.

(b) This act, including subdivision (a), shall become opera-
tive only if the Governor’s Reorganization Plan No. 2 of 2012
becomes effective.

(c) Except as otherwise provided in subdivision (b), Sections
1 to 22, inclusive, of this act shall become operative on July 1,
2013.

2012 Governor’s Reorganization Plan No. 2 provides:

SEC. 329. (a) Except as provided for in subdivision (b), the
provisions of this plan shall become operative on July 1, 2013.

(b) A state agency, department, or entity may take actions
prior to July 1, 2013, that are necessary to ensure that the
provisions of the plan become operative on July 1, 2013, and
are implemented in a timely fashion. These actions may
include, but are not limited to, reassignment of duties between
state agencies, departments, or entities, activities included in
Section 12080.3 of the Government Code, actions relating to
planning for the changes provided for in the plan, and the
expenditure of funds necessary for the transfer of authority
and responsibilities accomplished by the plan.

NOTES TO DECISIONS

1. Constitutionality

Alcoholic beverage control appeals board is constitutional
governmental body. Hollywood Circle, Inc. v. Department of
Alcoholic Beverage Control (Cal. App. 2d Dist. 1957), 153 Cal.
App. 2d 523, 314 P.2d 1007, 1957 Cal. App. LEXIS 1526, cert.
denied, (U.S. 1958), 356 U.S. 902, 78 S. Ct. 562, 2 L. Ed. 2d
580, 1958 U.S. LEXIS 1394, overruled, Pesce v. Department of
Alcoholic Beverage Control (Cal. 1958), 51 Cal. 2d 310, 333
P.2d 15, 1958 Cal. LEXIS 235.

Department is constitutional agency with respect to its
functions in controlling sale and use of intoxicating beverages.
Oxman v. Department of Alcoholic Beverage Control (Cal. App.
3d Dist. 1957), 153 Cal. App. 2d 740, 315 P.2d 484, 1957 Cal.
App. LEXIS 1551.

RESEARCH REFERENCES AND PRACTICE AIDS

Cross References:
Annual salary of members of Alcoholic Beverage Control
Appeals Board: Gov C § 11560.1.

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.200([1].

§ 23076. Appointment, direction, and con-
trol of personnel of board;
Equipment, supplies and hous-
ing

All personnel of the Alcoholic Beverage Control

Appeals Board shall be appointed, directed and

controlled by the board. The director shall furnish
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the equipment, supplies, and housing necessary
to the operation of the board and shall perform
such other mechanics of administration as the
board and the director may agree upon.

HISTORY:
Added Stats 1954 1st Ex Sess ch 20 § 3, operative January
1, 1955.

RESEARCH REFERENCES AND PRACTICE AIDS

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.200[1].

§ 23077. Powers of board

The Alcoholic Beverage Control Appeals Board
shall exercise such powers as are vested in it by
Section 22 of Article XX of the Constitution and
may adopt such rules pertaining to appeals and
other matters within its jurisdiction as may be
required. The board and its duly authorized rep-
resentatives in the performance of its duties un-
der this chapter shall have the powers of a head of
a department as set forth in Sections 11180 to
11191, inclusive, of the Government Code.

HISTORY:
Added 1954 1st Ex Sess ch 20 § 3, operative January 1,
1955.

NOTES TO DECISIONS

1. Generally

Alcoholic Beverage Control Appeals Board has jurisdiction
to determine whether party followed procedure prescribed for
appearing before it; it may err in its interpretation of the law
prescribing maximum time for filing appeal, but jurisdiction
over subject, being in power to hear and determine, implies
power to decide question wrong as well as right. Hollywood
Circle, Inc. v. Department of Alcoholic Beverage Control (Cal.
1961), 55 Cal. 2d 728, 13 Cal. Rptr. 104, 361 P.2d 712, 1961
Cal. LEXIS 251.

RESEARCH REFERENCES AND PRACTICE AIDS

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.200([1].

Annotations:
Right to attack validity of administrative regulations issued
under licensing law. 65 ALR2d 660.

§ 23078. [Section repealed 1967.]

HISTORY:
Added Stats 1957 ch 2171 § 1. Repealed Stats 1967 ch 1656
§ 42. See Gov C §§ 11120 et seq.



Page: 52 Date: 01/12/24 Time: 8:20:3 Style Spec Used: CA_ABC
Path: @psc3913/eden_primary/primary/CA/CAABCAct_edition/CA_CLP_ABC_24E_ProofFromDataset_26218_P3_PREVIEW_40_psc3786_001

§ 23080

ARTICLE 4

Appeals From Decisions of the Department

HISTORY:
Added Stats 1954 1st Ex Sess ch 20 § 3, operative January
1, 1955.

§ 23080. “Decision”

As used in this article, “decision” when used in
reference to the department means any final
determination of the department imposing a pen-
alty assessment or affecting a license which may
be appealed to the board under Section 22 of
Article XX of the California Constitution, and
does not include any emergency decision for tem-
porary, interim relief issued pursuant to the au-
thority conferred to the department pursuant to
Section 11460.10 of the Government Code.

HISTORY:

Added Stats 1954 1st Ex Sess ch 20 § 3, operative January
1, 1955. Amended Stats 2019 ch 257 § 1 (SB 788), effective
September 5, 2019.

Amendments:

2019 Amendment (ch 257): Substituted “article, ‘decision’
when used in reference to the department means any final” for
“article ‘decision’” means any”, and substituted “California
Constitution, and does not include any emergency decision for
temporary, interim relief issued pursuant to the authority
conferred to the department pursuant to Section 11460.10 of
the Government Code” for “Constitution”.

RESEARCH REFERENCES AND PRACTICE AIDS

Treatises:

Cal. Forms Pleading & Practice (Matthew Bender) ch 18
“Alcoholic Beverage Licenses”.

Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.200[1].

§ 23081. Perfecting appeal; Time for filing;
Procedure; Right to appeal de-
spite failure to seek reconsidera-
tion

On or before the tenth day after the last day on
which reconsideration of a final decision of the
department can be ordered, any party aggrieved
by a final decision of the department may file an
appeal with the board from such decision. The
appeal shall be in writing and shall state the
grounds upon which a review is sought. A copy of
the appeal shall be served by the appellant to
each party who appeared in the proceeding before
the department, including the department which
shall thereafter be treated in all respects as a
party to the appeal. The right to appeal shall not
be affected by failure to seek reconsideration
before the department.
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HISTORY:

Added Stats 1954 1st Ex Sess ch 20 § 3, operative January
1, 1955. Amended Stats 1959 ch 549 § 1; Stats 2021 ch 306 §
1 (AB 1589), effective January 1, 2022.

Amendments:

1959 Amendment: (1) Amended the first sentence by
substituting (a) “On or before the tenth day after the last day
on which reconsideration of a final decision of the department
can be ordered” for “Within 40 days after the decision of the
department is delivered or mailed to the parties”; and (b) “file
an appeal with the board” for “appeal to the board”; and (2)
added the last sentence.

2021 Amendment (ch 306): Substituted “served” for
“mailed” in the third sentence.

NOTES TO DECISIONS
Analysis

. Generally

Time For Appeal

. Extension of Time to Appeal

. Failure To Appeal Within Time Specified
. Appeal as Prerequisite to Judicial Review

SN

1. Generally

This section reasonably permits construction which would
include application of CCP § 1013, relating to service of
notices by mail, in its entirety to filing of notice of appeal from
decision of department. Pesce v. Department of Alcoholic
Beverage Control (Cal. 1958), 51 Cal. 2d 310, 333 P.2d 15,
1958 Cal. LEXIS 235.

2. Time For Appeal

Mailing of notice of appeal was not equivalent of construc-
tive filing, under prior section. Anderson v. Department of
Alcoholic Beverage Control (Cal. App. 4th Dist.), 159 Cal. App.
2d 413, 324 P.2d 24, 1958 Cal. App. LEXIS 2014, overruled,
Pesce v. Department of Alcoholic Beverage Control (Cal. 1958),
51 Cal. 2d 310, 333 P.2d 15, 1958 Cal. LEXIS 235.

Filing notice of appeal from decision of Department of
Alcoholic Beverage Control suspending liquor license with
that department constituted filing with Alcoholic Beverage
Control Appeals Board under latter’s policy to consider ap-
peals mailed to department as received by and filed with it on
date notice is received by department. Department of Alcoholic
Beverage Control v. Alcoholic Beverage Control Appeals Board
(Cal. App. 2d Dist. 1959), 169 Cal. App. 2d 785, 338 P.2d 50,
1959 Cal. App. LEXIS 2143.

Under Gov C § 6800, in computing 10-day period for ap-
pealing from final decision of Department of Alcoholic Bever-
age Control, last day on which department could act to order
reconsideration of its denial of petition for on-sale beer license
is excluded, and appeal period begins next day. Harris v.
Alcoholic Beverage Control Appeals Board (Cal. App. 1st Dist.
1963), 223 Cal. App. 2d 563, 35 Cal. Rptr. 865, 1963 Cal. App.
LEXIS 1569.

An appeal to the Alcoholic Beverage control Appeals Board
from a decision of the Department of Alcoholic Beverage
Control suspending the license of a licensee was not timely
filed, where it was not filed on or before the 10th day after the
last day on which reconsideration could be ordered (B & P C
§ 23081)—that is, on or before the 10th day following the 30th
day after the mailing of the decision to the licensee (Gov C
§ 11521), where the decision contained no effective date, and
where no application was made by the licensee for a stay of the
effective date nor a stay ordered by the department. Reimel v.
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House (Cal. App. 2d Dist. 1968), 264 Cal. App. 2d 173, 70 Cal.
Rptr. 224, 1968 Cal. App. LEXIS 2064.

3. Extension of Time to Appeal

Request and payment for transcript of record does not
extend time to appeal department’s liquor revocation to ap-
peals board. Hollywood Circle, Inc. v. Department of Alcoholic
Beverage Control (Cal. App. 2d Dist. 1957), 153 Cal. App. 2d
523, 314 P.2d 1007, 1957 Cal. App. LEXIS 1526, cert. denied,
(U.S. 1958), 356 U.S. 902, 78 S. Ct. 562, 2 L. Ed. 2d 580, 1958
U.S. LEXIS 1394, overruled, Pesce v. Department of Alcoholic
Beverage Control (Cal. 1958), 51 Cal. 2d 310, 333 P.2d 15,
1958 Cal. LEXIS 235.

Proceedings for reconsideration by department of its revo-
cation of liquor license do not affect time for filing appeal to
appeals board. Hollywood Circle, Inc. v. Department of Alco-
holic Beverage Control (Cal. App. 2d Dist. 1957), 153 Cal. App.
2d 523, 314 P.2d 1007, 1957 Cal. App. LEXIS 1526, cert.
denied, (U.S. 1958), 356 U.S. 902, 78 S. Ct. 562, 2 L. Ed. 2d
580, 1958 U.S. LEXIS 1394, overruled, Pesce v. Department of
Alcoholic Beverage Control (Cal. 1958), 51 Cal. 2d 310, 333
P.2d 15, 1958 Cal. LEXIS 235.

CCP § 1013 relating to service of notices by mail, applied to
extend forty-day period prescribed by former section. Pesce v.
Department of Alcoholic Beverage Control (Cal. 1958), 51 Cal.
2d 310, 333 P.2d 15, 1958 Cal. LEXIS 235.

Fact that licensee subsequently petitioned for reconsidera-
tion of decision, which was denied, does not extend time for
appeal from original decision. Anderson v. Department of
Alcoholic Beverage Control (Cal. App. 4th Dist.), 159 Cal. App.
2d 413, 324 P.2d 24, 1958 Cal. App. LEXIS 2014, overruled,
Pesce v. Department of Alcoholic Beverage Control (Cal. 1958),
51 Cal. 2d 310, 333 P.2d 15, 1958 Cal. LEXIS 235.

Proceedings for reconsideration by Department of Alcoholic
Control of its decision denying application for transfer of
off-sale liquor license do not extend time for appeal to board as
limited by section. Rishwain v. Department of Alcoholic Bev-
erage Control (Cal. App. 3d Dist. 1958), 162 Cal. App. 2d 207,
328 P.2d 473, 1958 Cal. App. LEXIS 1856.

Though it had been consistent practice of Alcoholic Beverage
Control Appeals Board, both before and after 1959 amend-
ment of this section, providing for time to file appeal, to apply
CCP § 1013 to extend time within which appeal could be filed,
and though construction of statute by state board is entitled to
weight, practice of board cannot grant jurisdiction in face of
jurisdictional limitation. Harris v. Alcoholic Beverage Control
Appeals Board (Cal. App. 1st Dist. 1963), 223 Cal. App. 2d 563,
35 Cal. Rptr. 865, 1963 Cal. App. LEXIS 1569.

Though 30-day period during which Department of Alco-
holic Beverage Control had power to reconsider its final
decision denying application for on-sale beer license expired
on Saturday, filing by applicants of appeal to Alcoholic Bever-
age Control Appeals Board 12 days thereafter was too late
under this section; Gov C § 6707, which extends to next
business day time for party to act when last day to act falls on
Saturday or holiday, does not refer to time for department to
act and does not apply to extend time for reconsideration.
Harris v. Alcoholic Beverage Control Appeals Board (Cal. App.
1st Dist. 1963), 223 Cal. App. 2d 563, 35 Cal. Rptr. 865, 1963
Cal. App. LEXIS 1569.

4. Failure To Appeal Within Time Specified

Where appeal from department’s revocation of liquor license
was filed before appeals board after expiration of time limit set
in this section, appeals board had no jurisdiction over proceed-
ing, department’s decision became final, and superior court
had no jurisdiction to review proceeding in mandamus. Hol-
lywood Circle, Inc. v. Department of Alcoholic Beverage Con-
trol (Cal. App. 2d Dist. 1957), 153 Cal. App. 2d 523, 314 P.2d
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1007, 1957 Cal. App. LEXIS 1526, cert. denied, (U.S. 1958),
356 U.S. 902, 78 S. Ct. 562, 2 L. Ed. 2d 580, 1958 U.S. LEXIS
1394, overruled, Pesce v. Department of Alcoholic Beverage
Control (Cal. 1958), 51 Cal. 2d 310, 333 P.2d 15, 1958 Cal.
LEXIS 235.

Where appeal is filed after expiration of time limit set in this
section, board has no jurisdiction over proceeding, depart-
ment’s decision became final, and courts have no jurisdiction
to review proceeding. Van De Veer v. Department of Alcoholic
Beverage Control (Cal. App. 2d Dist. 1957), 155 Cal. App. 2d
817, 318 P.2d 686, 1957 Cal. App. LEXIS 1361, overruled,
Pesce v. Department of Alcoholic Beverage Control (Cal. 1958),
51 Cal. 2d 310, 333 P.2d 15, 1958 Cal. LEXIS 235.

Where department’s decision suspending and revoking on-
sale liquor license was not appeal within time allowed by law
to appeals board, licensees failed to exhaust their administra-
tive remedies and were not entitled to judicial review of order
complained of. Miller v. Department of Alcoholic Beverage
Control (Cal. App. 2d Dist.), 160 Cal. App. 2d 658, 325 P.2d
601, 1958 Cal. App. LEXIS 2169, cert. denied, (U.S. 1958), 358
U.S. 907, 79 S. Ct. 234, 3 L. Ed. 2d 229, 1958 U.S. LEXIS 76.

5. Appeal as Prerequisite to Judicial Review

Gov C § 11523, relating to judicial review of administrative
decisions, does not authorize appeal to courts directly from
department’s revocation of liquor license; but to secure judicial
review, licensee must first appeal to appeals board, pursuant
to this section, and then may seek judicial review of board’s
decision. Hollywood Circle, Inc. v. Department of Alcoholic
Beverage Control (Cal. App. 2d Dist. 1957), 153 Cal. App. 2d
523, 314 P.2d 1007, 1957 Cal. App. LEXIS 1526, cert. denied,
(U.S. 1958), 356 U.S. 902, 78 S. Ct. 562, 2 L. Ed. 2d 580, 1958
U.S. LEXIS 1394, overruled, Pesce v. Department of Alcoholic
Beverage Control (Cal. 1958), 51 Cal. 2d 310, 333 P.2d 15,
1958 Cal. LEXIS 235.

Party aggrieved by decision of Department of Alcoholic
Beverage Control authorizing issuance of on-sale liquor li-
cense has no right to seek judicial review of such decision
without first filing appeal with appeals board of department.
Fiscus v. Department of Alcoholic Beverage Control (Cal. App.
2d Dist. 1957), 155 Cal. App. 2d 234, 317 P.2d 993, 1957 Cal.
App. LEXIS 1271.

Only decision from which liquor licensee whose license was
revoked can appeal is decision of department of alcoholic
beverage control revoking his license, and timely appeal to
alcoholic beverage control appeals board is necessary to ex-
haust administrative remedies. Anderson v. Department of
Alcoholic Beverage Control (Cal. App. 4th Dist.), 159 Cal. App.
2d 413, 324 P.2d 24, 1958 Cal. App. LEXIS 2014, overruled,
Pesce v. Department of Alcoholic Beverage Control (Cal. 1958),
51 Cal. 2d 310, 333 P.2d 15, 1958 Cal. LEXIS 235.

There was no jurisdiction for judicial review of department’s
order revoking license where appeal from such order was not
taken to appeals board within time allowed by law, despite
fact that licensees alleged that they had exhausted all rem-
edies provided by applicable laws and had no further adequate
remedy at law or further right of appeal except to file petition
for writ of mandate, and such allegation was admitted in
department’s return. Miller v. Department of Alcoholic Bever-
age Control (Cal. App. 2d Dist.), 160 Cal. App. 2d 658, 325 P.2d
601, 1958 Cal. App. LEXIS 2169, cert. denied, (U.S. 1958), 358
U.S. 907, 79 S. Ct. 234, 3 L. Ed. 2d 229, 1958 U.S. LEXIS 76.

Before party to proceeding before department of alcoholic
beverage control can seek judicial review of decision of that
department, he must prosecute appeal before alcoholic bever-
age control appeals board. Greenblatt v. Munro (Cal. App. 1st
Dist. 1958), 161 Cal. App. 2d 596, 326 P.2d 929, 1958 Cal. App.
LEXIS 1778.
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Liquor licensee may not seek court review of decision of
Department of Alcoholic Beverage Control Board revoking
license without first appealing to Alcoholic Beverage Control
Appeals Board. Cardoso v. Department of Alcoholic Beverage
Control (Cal. App. 3d Dist. 1958), 162 Cal. App. 2d 277, 327
P.2d 591, 1958 Cal. App. LEXIS 1870.

A notice of appeal to the Alcoholic Beverage Control Appeals
Board from a decision of the Department of Alcoholic Beverage
Control imposing disciplinary action on a licensee, filed 46
days after the decision was made and mailed was not timely
filed within the provisions of this section, requiring filing of
the appeal on or before the 10th day after the last day on
which reconsideration could be ordered, where the depart-
ment had not granted a stay of the 30-day reconsideration
period as permitted by Gov C § 11521. Reimel v. Alcoholic
Beverage Control Appeals Board (Cal. App. 1st Dist. 1967),
254 Cal. App. 2d 340, 62 Cal. Rptr. 54, 1967 Cal. App. LEXIS
1400.

RESEARCH REFERENCES AND PRACTICE AIDS

Cross References:
Computation of time: Gov C §§ 6800 et seq.
Reconsideration determinations: Gov C § 11521.

Treatises:

Cal. Forms Pleading & Practice (Matthew Bender) ch 18
“Alcoholic Beverage Licenses”.

Cal. Points & Authorities (Matthew Bender) ch 15 “Alcoholic
Beverage Licensing” § 15.03.

Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.200[1].

Annotations:

Right to attack validity of statute, ordinance, or regulation
relating to occupational or professional license as affected by
nature of proceeding in which attack is made. 65 ALR2d 660.

§ 23081.5. Date appeal deemed filed

An appeal to the board shall be deemed filed on
the date it is received by the board electronically
or by mail to the principal office; provided, how-
ever, an appeal mailed to the board by means of
registered mail shall be deemed filed with the
board on the date of the registry with the United
States Post Office.

HISTORY:
Added Stats 1959 ch 549 § 2. Amended Stats 2021 ch 306 §
2 (AB 1589), effective January 1, 2022.

Amendments:

2021 Amendment (ch 306): Substituted “by the board
electronically or by mail to the principal office” for “in the
principal office of the board” and “States” for “State”.

RESEARCH REFERENCES AND PRACTICE AIDS

Treatises:

Cal. Forms Pleading & Practice (Matthew Bender) ch 18
“Alcoholic Beverage Licenses”.

Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.200([1].

§ 23082. When decision effective

No decision of the department shall become
effective during the period in which an appeal
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may be filed and the filing of an appeal shall stay
the effect of the decision until such time as a final
order is made by the board.

HISTORY:
Added Stats 1954 1st Ex Sess ch 20 § 3, operative January
1, 1955.

NOTES TO DECISIONS

1. Generally

The trial court erred in denying a writ of mandamus to
compel the Alcoholic Beverage Control Appeals Board to
dismiss an appeal from the issuance of an off-sale liquor
license by the Department of Alcoholic Beverage Control,
where the department, pursuant to B & P C § 24013, had
rejected a protest and ordered a later hearing to revoke the
license issued, and where the protestants appealed before any
such hearing was held. Reimel v. Alcoholic Beverage Control
Appeals Board (Cal. App. 2d Dist. 1968), 263 Cal. App. 2d 706,
69 Cal. Rptr. 744, 1968 Cal. App. LEXIS 2260.

RESEARCH REFERENCES AND PRACTICE AIDS

Treatises:

Cal. Forms Pleading & Practice (Matthew Bender) ch 18
“Alcoholic Beverage Licenses”.

Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.200([1].

§ 23083. Determination of appeal by board

(a) The board shall determine the appeal upon
the record of the department and upon any briefs
which may be filed by the parties. If any party to
the appeal requests oral argument, the board
shall schedule a date and time for argument. The
board shall not receive any evidence other than
that contained in the record of the proceedings of
the department.

(b) Notwithstanding Section 11425.10 of the
Government Code, Chapter 4.5 (commencing with
Section 11400) of Part 1 of Division 3 of Title 2 of
the Government Code does not apply to the deter-
mination.

HISTORY:

Added Stats 1954 1st Ex Sess ch 20 § 3, operative January
1, 1955. Amended Stats 1995 ch 938 § 4 (SB 523), operative
July 1, 1997; Stats 2021 ch 306 § 3 (AB 1589), effective
January 1, 2022.

Amendments:

1995 Amendment: (1) Designated the former section to be
subd (a); and (2) added subd (b).

2021 Amendment (ch 306): Substituted “oral argument,
the board shall schedule a date and time” for “the right to
appear before the board, the board shall fix a time and place”
in the second sentence in (a).

Note—Stats 1995 ch 938 § 98, in part, provides:

SEC. 98. (a) Except as provided in subdivision (b), this act
shall be operative on July 1, 1997.

SEC. 100. The provisions of this act are severable. If any
provision of this act or its application is held invalid, that
invalidity shall not affect other provisions or applications that
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can be given effect without the invalid provision or applica-
tion.

Law Revision Commission Comments:

1995—Section 23083 is amended to add subdivision (b).
Subdivision (b) makes the general administrative adjudica-
tion provisions of the Administrative Procedure Act inappli-
cable to determination of an appeal by the Alcoholic Beverage
Control Appeals Board. Exemption of the agency’s hearings
from the Administrative Procedure Act does not exempt the
hearings from the language assistance requirements of that
act. Govt Code 11435.15(d). Although Section 23083 is silent
on the question, the formal hearing provisions of the Admin-
istrative Procedure Act (Chapter 5 (commencing with Section
11500) of Part 1 of Division 3 of Title 2 of the Government
Code) do not apply to determination of an appeal by the
Alcoholic Beverage Control Appeals Board. Cf. Govt Code
11501 (application of chapter). Nothing in Section 23083
excuses compliance with procedural protections required by
due process of law.

NOTES TO DECISIONS

1. Generally

Business challenging a suspension of its license to sell beer
and wine by the California Department of Alcoholic Beverage
Control under B & P C § 23090 made a prima facie case of a
California Administrative Procedure Act (APA), Gov C
§§ 11340 et seq., violation where it was undisputed that it was
standard Department procedure for the Department’s pros-
ecuting attorney to furnish a report of hearing ex parte to the
Department’s decision-maker, and where the Department did
not meet its burden to show a change in departmental
practice. Although the Department asserted that it did not use
the condemned practice, it failed to adduce evidence substan-
tiating its assertion before the California Alcoholic Beverage
Control Appeals Board and could not do so for the first time in
the appellate court. Chevron Stations, Inc. v. Alcoholic Bever-
age Control Appeals Bd. (Cal. App. 3d Dist. 2007), 149 Cal.
App. 4th 116, 57 Cal. Rptr. 3d 6, 2007 Cal. App. LEXIS 468.

RESEARCH REFERENCES AND PRACTICE AIDS

Treatises:

Cal. Forms Pleading & Practice (Matthew Bender) ch 18
“Alcoholic Beverage Licenses”.

Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.200[1].

§ 23083.5. Surcharge on annual license fee;
Amount; Deposit in Alcoholic
Beverage Control Appeals Fund

(a) The department shall collect a 3-percent
surcharge on the annual fees provided for in
Section 23320 on behalf of the appeals board at
the same time the department makes its regular
collections of annual fees pursuant to Section
23320. The surcharge shall be rounded to the
nearest five dollars ($5) and pay the costs of the
appeals board in carrying out its duties.

(b) All surcharges collected by the department
on behalf of the appeals board pursuant to this
section shall be deposited in the Alcoholic Bever-
age Control Appeals Fund, which is hereby cre-
ated. All moneys in the Alcoholic Beverage Con-
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trol Appeals Fund shall be available to the
appeals board, upon appropriation by the Legis-
lature, to pay the actual costs of the appeals board
in carrying out its duties under this chapter.

HISTORY:

Added Stats 1982 ch 327 § 8, effective June 30, 1982.
Amended Stats 1983 ch 4 § 2, effective March 10, 1983; Stats
2012 ch 327 § 2 (SB 937), effective January 1, 2013; Stats 2019
ch 29 § 5 (SB 82), effective June 27, 2019.

Amendments:

1983 Amendment: (1) Substituted subds (a) and (b) for
former subds (a) and (b) which read: “(a) The board shall
establish a fee for the filing of an appeal. No appeal may be
filed with the board for any new case arising on or after 60
days after the operative date of this section unless the fee has
been paid to the board. (b) The fee set by the board shall be in
an amount which is sufficient to pay the actual costs of the
board in carrying out its duties under this chapter. The fee
shall be adjusted periodically to ensure that sufficient
amounts are collected to pay these costs.”; and (2) amended
subd (c) by (a) substituting “surcharges collected by the
Department of Alcoholic Beverages Control on behalf of” for
“fees collected by” near the beginning of the subdivision; and
(b) adding “, commencing July 1, 1982,” near the end of the
subdivision.

2012 Amendment: Substituted the section for the former
section which read: “(a) The board shall establish a surcharge
applicable to the annual fees provided for in Section 23320. (b)
The surcharge set by the board shall be proportionate to the
fee charged to each licensee pursuant to Section 23320 and
shall provide an amount which is sufficient to pay the actual
costs of the board in carrying out its duties commencing July
1, 1982. The surcharge shall not exceed 3 percent applied to
the annual fees provided for in Section 23320, but shall
otherwise be adjusted periodically to ensure that sufficient
amounts are collected to pay these costs. The surcharge shall
be collected on behalf of the board by the Department of
Alcoholic Beverage Control at the same time the department
makes its regular collections of annual fees pursuant to
Sections 23320 and 23320.2. (c) All surcharges collected by the
Department of Alcoholic Beverage Control on behalf of the
board pursuant to this section shall be deposited in the
Alcoholic Beverage Control Appeals Fund, which is hereby
created. All moneys in the Alcoholic Beverage Control Appeals
Fund shall be available to the board, when appropriated by
the Legislature, to pay the actual costs of the board in carrying
out its duties, commencing July 1, 1982, under this chapter.”

2019 Amendment (ch 29): Substituted “five dollars ($5)”
for “whole dollar” in the last sentence of (a).

Note—Stats 1983 ch 4 provides:

SECTION 1. It is the intent of the Legislature in this act to
make certain changes in the law necessary to implement the
Budget Act of 1982.

SEC. 3. All filing fees which were collected pursuant to
Section 23083.5 of the Business and Professions Code prior to
the effective date of this act, shall be returned to the appel-
lants who paid them. Each timely appeal which had been
delivered to the board for filing after August 29, 1982, without
payment of the filing fee specified by Section 23083.5 of the
Business and Professions Code prior to its amendment by this
act at the 1983-84 Regular Session of the Legislature, shall be
filed by the board.

SEC. 4. If any provision of this act or the application thereof
to any person or circumstances is held invalid, the invalidity
shall not affect other provisions or applications of the act
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which can be given effect without the invalid provision or
application, and to this end the provisions of this act are
severable.

RESEARCH REFERENCES AND PRACTICE AIDS

Treatises:

Cal. Forms Pleading & Practice (Matthew Bender) ch 18
“Alcoholic Beverage Licenses”.

Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.200[1].

§ 23084. Questions to be considered by
board on review

The review by the board of a decision of the
department shall be limited to the questions:

(a) Whether the department has proceeded
without, or in excess of, its jurisdiction.

(b) Whether the department has proceeded
in the manner required by law.

(¢) Whether the decision is supported by the
findings.

(d) Whether the findings are supported by
substantial evidence in the light of the whole
record.

(e) Whether there is relevant evidence,
which, in the exercise of reasonable diligence,
could not have been produced or which was
improperly excluded at the hearing before the
department.

HISTORY:
Added Stats 1954 1st Ex Sess ch 20 § 3, operative January
1, 1955.

NOTES TO DECISIONS
Analysis

. Generally

. Scope of Review of Department’s Decisions
Discretion

. Evidence

Substantial Evidence Rule

Hearsay

. Entrapment

. Relief and Review

OO U W

-

. Generally

Decisions of Department of Alcoholic Beverage Control are
final except as they are subject to review for excess of juris-
diction, errors of law, abuse of discretion, and insufficiency of
evidence. Schaub’s, Inc. v. Department of Alcoholic Beverage
Control (Cal. App. 2d Dist. 1957), 153 Cal. App. 2d 858, 315
P.2d 459, 1957 Cal. App. LEXIS 1570.

Section merely enacts in statutory form the same provisions
for “limited” review by appeals board as are found in 1954
amendment. Martin v. Alcoholic Bev. Etc. Appeals Bd. (Cal.
1959), 52 Cal. 2d 238, 340 P.2d 1, 1959 Cal. LEXIS 197.

Powers conferred on Alcoholic Beverage Control Appeals
Board under Cal Const Art XX § 22, and this section are
strictly limited and no greater than those previously exercised
by courts on judicial review of decisions of State Board of
Equalization. Harris v. Alcoholic Beverage Control Appeals
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Board (Cal. App. 1st Dist. 1963), 212 Cal. App. 2d 106, 28 Cal.
Rptr. 74, 1963 Cal. App. LEXIS 2821.

Department of Alcoholic Beverage Control’s practice of al-
lowing its ultimate decisionmaker to have access to prosecut-
ing attorneys’ reports of hearing violates statutory prohibi-
tions against ex parte communications. The practice is
improper, regardless of whether the Alcoholic Beverage Con-
trol Appeals Board adopts the Department’s decision. Rondon
v. Alcoholic Beverage Control Appeals Bd. (Cal. App. 6th Dist.
2007), 151 Cal. App. 4th 1274, 60 Cal. Rptr. 3d 295, 2007 Cal.
App. LEXIS 953, ordered published, (Cal. App. 6th Dist. June
11, 2007), 2007 Cal. App. LEXIS 955.

2. Scope of Review of Department’s Decisions

Scope of review of decision of Department of Alcoholic
Beverage Control is limited to determining whether there is
substantial support to be found in record, and both superior
court in mandate proceedings, and district court of appeals on
appeal are without authority to reweigh evidence. Oxman v.
Department of Alcoholic Beverage Control (Cal. App. 3d Dist.
1957), 153 Cal. App. 2d 740, 315 P.2d 484, 1957 Cal. App.
LEXIS 1551.

With minor exceptions, review of decision of Department of
Alcoholic Beverage Control by appeals board is limited to
whether department proceeded with jurisdiction and as re-
quired by law, whether decision is supported by findings, and
whether findings are supported by substantial evidence. Har-
ris v. Alcoholic Beverage Control Appeals Board (Cal. App. 2d
Dist. 1965), 238 Cal. App. 2d 24, 47 Cal. Rptr. 424, 1965 Cal.
App. LEXIS 1106.

The scope of review by the Alcoholic Beverage Control
Appeals Board of findings of the Department of Alcoholic
Beverage Control is limited to a determination whether there
is substantial evidence to support the findings. Harris v.
Alcoholic Beverage Control Appeals Board (Cal. App. 4th Dist.
1966), 245 Cal. App. 2d 919, 54 Cal. Rptr. 346, 1966 Cal. App.
LEXIS 1535.

The scope of review, by the Appeals Board and the courts, of
decisions of the Alcoholic Beverage Control Department, is
limited, under Cal Const Art XX § 22, and B & P C § 23084,
to whether the department’s “findings are supported by sub-
stantial evidence in the light of the whole record”; in other
words, the scope of review is governed by the substantial
evidence rule as generally applied in judicial proceedings in
this state. Reimel v. Alcoholic Beverage Control Appeals Board
(Cal. App. 1st Dist. 1967), 255 Cal. App. 2d 40, 62 Cal. Rptr.
778, 1967 Cal. App. LEXIS 1237.

With minor exceptions, the review by the Alcoholic Beverage
Control Appeals Board of the decisions of the Department of
Alcoholic Beverage Control is limited to the questions whether
the department has proceeded without jurisdiction, whether it
has proceeded in the manner required by law, whether the
decision is supported by the findings, and whether the findings
are supported by substantial evidence in the light of the whole
record viewed in its entirety, including the body of evidence
opposed to the department’s findings. Reimel v. Alcoholic
Beverage Control Appeals Board (Cal. App. 2d Dist. 1968), 263
Cal. App. 2d 706, 69 Cal. Rptr. 744, 1968 Cal. App. LEXIS
2260.

The power of the Alcoholic Beverage Control Appeals Board,
in reviewing a licensing decision of the Department of Alco-
holic Beverage Control, is limited to the questions whether the
department has proceeded without or in excess of its jurisdic-
tion, whether the department has proceeded in the manner
required by law, whether the decision is supported by the
findings, and whether the findings are supported by substan-
tial evidence in the light of the whole record (Cal Const Art XX
§ 22; B & P C §§ 23084, 23085). Rice v. Alcoholic Bev. Etc.
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Appeals Bd. (Cal. App. 1st Dist. 1978), 79 Cal. App. 3d 372, 144
Cal. Rptr. 851, 1978 Cal. App. LEXIS 1381.

3. Discretion

In view of 1954 amendment of Cal Const Art XX § 22,
appeals board is not empowered to exercise full discretion and
its independent judgment on conflicting evidence, but rather
its powers are strictly limited and no greater than those
previously exercised by courts on judicial review of decisions of
state board of equalization. Martin v. Alcoholic Bev. Etc.
Appeals Bd. (Cal. 1959), 52 Cal. 2d 238, 340 P.2d 1, 1959 Cal.
LEXIS 197.

If it be conceded that reasonable minds might differ as to
whether granting liquor license would or would not be con-
trary to public welfare, such concession merely shows that
determination of question falls within broad area of discretion
which Department of Alcoholic Beverage Control is empow-
ered to exercise. Martin v. Alcoholic Beverage Control Appeals
Board (Cal. 1961), 55 Cal. 2d 867, 13 Cal. Rptr. 513, 362 P.2d
337, 1961 Cal. LEXIS 268.

Under Cal Const Art XX § 22 and §§ 24200, 23084, 23085
of this code, propriety of penalty for misuse of liquor license is
matter vested in discretion of Department of Alcoholic Bever-
age Control; its determination may not be disturbed unless
there is clear abuse of discretion. Harris v. Alcoholic Beverage
Control Appeals Board (Cal. 1965), 62 Cal. 2d 589, 43 Cal.
Rptr. 633, 400 P.2d 745, 1965 Cal. LEXIS 278.

Same deferential standard of review applicable to revoca-
tions, grants, or denials of alcoholic beverage licenses by the
Department of Alcoholic Beverage Control under B & P C
§§ 23084, 23090.2 apply to the Department’s discretionary
powers to determine whether there is good cause to suspend a
license because all of the Department’s powers derive from Cal
Const Art XX § 22. Department of Alcoholic Beverage Control
v. Alcoholic Beverage Control Appeals Bd. (Cal. App. 1st Dist.
2002), 100 Cal. App. 4th 1066, 123 Cal. Rptr. 2d 278, 2002 Cal.
App. LEXIS 4471.

4. Evidence

In a proceeding to suspend a liquor license, neither the trier
of fact nor the Alcoholic Beverage Control Appeals Board was
required to weigh the evidence in accordance with the provi-
sions of Ev C §§ 412, 413; under Gov C § 11513, technical
rules of evidence do not apply to administrative hearings. Big
Boy Liquors, Ltd. v. Alcoholic Beverage Control Appeals Bd.
(Cal. 1969), 71 Cal. 2d 1226, 81 Cal. Rptr. 258, 459 P.2d 674,
1969 Cal. LEXIS 316.

Neither the Alcoholic Beverage Control Appeals Board nor
the Court of Appeal may reweigh the evidence affording
grounds for revocation of a license. Kirby v. Alcoholic Bev. Etc.
App. Bd. (Cal. App. 1st Dist. 1970), 7 Cal. App. 3d 126, 86 Cal.
Rptr. 433, 1970 Cal. App. LEXIS 2140.

5. Substantial Evidence Rule

Constitutional and statutory provisions providing for review
of decisions of department of alcoholic beverage control to
determine whether “findings are supported by substantial
evidence in the light of the whole record” signify no more than
adoption of substantial evidence rule as generally applied in
judicial proceedings in this State. Rosales v. Department of
Alcoholic Beverage Control (Cal. App. 1st Dist. 1959), 171 Cal.
App. 2d 624, 341 P.2d 366, 1959 Cal. App. LEXIS 1875.

Alcoholic Beverage Control Appeals Board is not empowered
to exercise full discretion and independent judgment on con-
flicting evidence, its powers being strictly limited by “substan-
tial evidence” rule. Martin v. Alcoholic Beverage Control
Appeals Board (Cal. 1961), 55 Cal. 2d 867, 13 Cal. Rptr. 513,
362 P.2d 337, 1961 Cal. LEXIS 268.
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Alcoholic Beverage Control Appeals Board is governed by
substantial evidence rule in its review of sufficiency of evi-
dence to support administrative findings of department con-
cerning revocation of on-sale beer and wine license. Harris v.
Alcoholic Beverage Control Appeals Board (Cal. App. 1st Dist.
1963), 212 Cal. App. 2d 106, 28 Cal. Rptr. 74, 1963 Cal. App.
LEXIS 2821.

6. Hearsay

On review by the Alcoholic Beverage Control Appeals Board
of suspension of a liquor license by the Department of Alco-
holic Beverage Control, the license could not properly raise a
hearsay objection to testimony received by the department,
where no hearsay objection was interposed at the hearing on
which the department’s decision rested, and where an appro-
priate objection, if sustained, would have enable the depart-
ment to elaborate on the issue involved; in such a proceeding,
hearsay admitted without objection has probative value un-
less there is some evidence, admissible in administrative
proceedings, to the contrary, that is, unless objected to, such
evidence will serve to shift the burden of producing evidence of
the existence or nonexistence of the fact disclosed. Kirby v.
Alcoholic Bev. Etc. Appeals Bd. (Cal. App. 1st Dist. 1970), 8
Cal. App. 3d 1009, 87 Cal. Rptr. 908, 1970 Cal. App. LEXIS
2117.

7. Entrapment

The action of the appeals board in reversing the depart-
ment’s suspension of a liquor license on the ground that the
department’s investigators, by inviting the waitress concerned
to have drink with them, instigated the offense and trans-
gressed the bounds of sound public policy as to enforcement
measures was ultra vires where there was no showing of
entrapment as a matter of law. Harris v. Alcoholic Beverage
Control Appeals Board (Cal. App. 4th Dist. 1966), 245 Cal.
App. 2d 919, 54 Cal. Rptr. 346, 1966 Cal. App. LEXIS 1535.

The action of the Appeals Board, in reversing, on grounds of
entrapment, the revocation of a liquor license by the Depart-
ment of Alcoholic Beverage Control did not violate the rule
that a party may not deprive his opponent of an opportunity to
meet an issue at the trial by changing his theory on appeal,
where, although entrapment was not raised as an affirmative
defense at the initial hearing, the board determined the
undisputed facts to show entrapment as a matter of law.
Harris v. Alcoholic Beverage Control Appeals Board (Cal. App.
4th Dist. 1966), 245 Cal. App. 2d 919, 54 Cal. Rptr. 346, 1966
Cal. App. LEXIS 1535.

8. Relief and Review

Since Department of Alcoholic Beverage Control is vested
with “power, in its discretion to deny” liquor license on its
determination “for good cause that the granting. . . would be
contrary to public welfare,” finding by department of ultimate
fact that granting “would be contrary to public welfare” is
unassailable on appeal to appeals board if there is substantial
evidence in record to show that such determination was made
“for good cause.” Martin v. Alcoholic Beverage Control Appeals
Board (Cal. 1961), 55 Cal. 2d 867, 13 Cal. Rptr. 513, 362 P.2d
337, 1961 Cal. LEXIS 268.

Neither Alcoholic Beverage Control Appeals Board nor trial
court in mandamus proceeding erred in concluding that there
was no substantial evidence to sustain determination of De-
partment of Alcoholic Beverage Control that good cause ex-
isted for denying application for transfer of on-sale beer and
wine license to premises operated as restaurant across street
from church and within block from school where evidence
tended to establish that applicants were law-abiding persons
who operated superior restaurant and were endeavoring to
make its services still better and attractive to a larger number
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of patrons, and that proximity of church, when considered in
light of facts that church did not protest issuance of license to
applicants and that within 600-foot radius of premises there
already existed eight licensed premises, of which only one held
on-sale beer and wine license, did not appear of such signifi-
cance as to support department’s decision. Martin v. Alcoholic
Beverage Control Appeals Board (Cal. 1961), 55 Cal. 2d 867,
13 Cal. Rptr. 513, 362 P.2d 337, 1961 Cal. LEXIS 268.

Since the power to determine the facts in licensing matters
is vested in the Department of Alcoholic Beverage Control,
and not in the Alcoholic Beverage Control Appeals Board or
the courts, a review of the department’s action is governed by
the rule that where there is room for reasonable difference of
opinion with respect to the correctness of a finding of fact it
will not be disturbed by the receiving tribunal. Reimel v.
Alcoholic Beverage Control Appeals Board (Cal. App. 2d Dist.
1967), 250 Cal. App. 2d 673, 58 Cal. Rptr. 788, 1967 Cal. App.
LEXIS 2150.

Neither the Alcoholic Beverage Control Appeal Board nor
the courts may disregard or overturn a finding of fact of the
Department of Alcoholic Beverage Control for the reason that
it is considered that a contrary finding would have been
equally or more reasonable. Reimel v. Alcoholic Beverage
Control Appeals Board (Cal. App. 2d Dist. 1967), 250 Cal. App.
2d 673, 58 Cal. Rptr. 788, 1967 Cal. App. LEXIS 2150.

The rule that a party is not permitted to change his position
and adopt a new and different theory on appeal is applicable to
appeals from decisions of the Department of Alcoholic Bever-
age Control and the Alcoholic Beverage Control Appeals
Board. (Opinion on denial of rehearing.) Reimel v. Alcoholic
Beverage Control Appeals Board (Cal. App. 1st Dist. 1967),
256 Cal. App. 2d 158, 64 Cal. Rptr. 26, 1967 Cal. App. LEXIS
1839.

On review, under B & P C § 23090, of an order of the
Alcoholic Beverage Control Appeals Board reversing a deci-
sion of the Department of Alcoholic Beverage Control denying
an off-sale beer and wine license, the issue before the court is
the same as it was before the Appeals Board, namely, whether
the department’s ultimate finding that issuance of the license
would be contrary to public welfare or morals is supported by
substantial evidence in the light of the whole record (Cal
Const Art XX § 22; B & P C §§ 23084, 23090.2). Kirby v.
Alcoholic Beverage Control Appeals Board (Cal. App. 2d Dist.
1968), 261 Cal. App. 2d 119, 67 Cal. Rptr. 628, 1968 Cal. App.
LEXIS 1725.

ATTORNEY GENERAL’S OPINIONS

The provisions of Cal Const Art III § 3.5 apply to the
Alcoholic Beverage Control Appeals Board in the exercise of its
authority under Cal Const Art XX § 22,and B & P C §§ 23080
through 23087. 62 Ops. Cal. Atty. Gen. 788.

RESEARCH REFERENCES AND PRACTICE AIDS

Treatises:

Cal. Forms Pleading & Practice (Matthew Bender) ch 18
“Alcoholic Beverage Licenses”.

Cal. Points & Authorities (Matthew Bender) ch 15 “Alcoholic
Beverage Licensing” §§ 15.03, 15.20.

Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.200[1].

§ 23085. Remand to department for recon-
sideration; Grounds; Reversal;
Effect

In appeals where the board finds that there is
relevant evidence which, in the exercise of reason-
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able diligence, could not have been produced or
which was improperly excluded at the hearing
before the department, it may enter an order
remanding the matter to the department for re-
consideration in the light of such evidence. In all
other appeals the board shall enter an order
either affirming or reversing the decision of the
department. When the order reverses the decision
of the department, the board may direct the
reconsideration of the matter in the light of its
order and may direct the department to take such
further action as is specially enjoined upon it by
law, but the order shall not limit or control in any
way the discretion vested by law in the depart-
ment.

HISTORY:
Added Stats 1954 1st Ex Sess ch 20 § 3, operative January
1, 1955.

NOTES TO DECISIONS
Analysis

. Generally

. Findings of Fact
. Procedure

. Penalties

W N

1. Generally

The power of the Alcoholic Beverage Control Appeals Board,
in reviewing a licensing decision of the Department of Alco-
holic Beverage Control, is limited to the questions whether the
department has proceeded without or in excess of its jurisdic-
tion, whether the department has proceeded in the manner
required by law, whether the decision is supported by the
findings, and whether the findings are supported by substan-
tial evidence in the light of the whole record (Cal Const Art XX
§ 22; B & P C §§ 23084, 23085). Rice v. Alcoholic Bev. Etc.
Appeals Bd. (Cal. App. 1st Dist. 1978), 79 Cal. App. 3d 372, 144
Cal. Rptr. 851, 1978 Cal. App. LEXIS 1381.

2. Findings of Fact

Where Department of Alcoholic Beverage Control granted
liquor license to grocery store after having previously refused
to issue such license, fact that Alcoholic Beverage Control
Appeals Board, in affirming order granting application for
license, erroneously held (if such holding was erroneous) that
res judicata was under no circumstances applicable in such
proceeding, did not affect validity of its decision since such
statement was not finding of fact, Appeals Board having no
power to make findings of fact, and since there was a change
of conditions which was found to exist by Department, and by
affirming Department’s order Appeals Board ruled that find-
ings supported Department’s decision and order; Appeals
Board’s decision was thus correct and it was immaterial that
its reasons were erroneous. Hasselbach v. Department of
Alcoholic Beverage Control (Cal. App. 2d Dist. 1959), 167 Cal.
App. 2d 662, 334 P.2d 1058, 1959 Cal. App. LEXIS 2386.

Neither Alcoholic Beverage Control Appeals Board nor
courts may disregard or overturn finding of fact by depart-
ment for reasons that contrary finding would have been
equally or more reasonable. Harris v. Alcoholic Beverage
Control Appeals Board (Cal. App. 1st Dist. 1963), 212 Cal.
App. 2d 106, 28 Cal. Rptr. 74, 1963 Cal. App. LEXIS 2821.
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3. Procedure

Where Alcoholic Beverage Control Appeals Board reversed
order of Department of Alcoholic Beverage Control denying
application for on-sale beer license, Appeals Board could
appeal from judgment of trial court in mandamus proceeding
permitting it to affirm department’s order. Martin v. Alcoholic
Bev. Etc. Appeals Bd. (Cal. 1959), 52 Cal. 2d 238, 340 P.2d 1,
1959 Cal. LEXIS 197.

4. Penalties

Under Cal Const Art XX § 22 and §§ 24200, 23084, 23085
of this code, propriety of penalty for misuse of liquor license is
matter vested in discretion of Department of Alcoholic Bever-
age Control; its determination may not be disturbed unless
there is clear abuse of discretion. Harris v. Alcoholic Beverage
Control Appeals Board (Cal. 1965), 62 Cal. 2d 589, 43 Cal.
Rptr. 633, 400 P.2d 745, 1965 Cal. LEXIS 278.

RESEARCH REFERENCES AND PRACTICE AIDS

Cross References:
Reconsideration determinations: Gov C § 11521.

Treatises:

Cal. Forms Pleading & Practice (Matthew Bender) ch 18
“Alcoholic Beverage Licenses”.

Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.200([1].

§ 23086. Order; Time for entering

In all cases, the board shall enter its order
within 60 days after the appeal is submitted for
decision.

HISTORY:

Added Stats 1954 1st Ex Sess ch 20 § 3, operative January
1, 1955. Amended Stats 2022 ch 294 § 1 (AB 2921), effective
January 1, 2023.

Amendments:
2022 Amendment (ch 294): Substituted “appeal is submit-
ted for decision” for “filing of an appeal”.

Note—Stats 1975 ch 782 provides:

SEC. 2. The Alcoholic Beverage Control Appeals Board is
requested to comply with the provisions of Section 23086 of
the Business and Professions Code.

NOTES TO DECISIONS
Analysis

1. Generally
2. Construction

1. Generally

Mandamus in superior court was proper procedure to re-
view decision of Alcoholic Beverage Control Appeals Board
reversing order of State Board of Equalization indefinitely
suspending liquor license; judicial review of Appeals Board’s
acts was not limited to certiorari in district courts of appeal.
Koehn v. State Board of Equalization (Cal. App. 1st Dist.
1958), 166 Cal. App. 2d 109, 333 P.2d 125, 1958 Cal. App.
LEXIS 1377.

2. Construction
Section is directory only and Appeals Board, at expiration of
sixty days does not lose jurisdiction to act. Koehn v. State

BUSINESS & PROFESSIONS CODE

§ 23088

Board of Equalization (Cal. App. 1st Dist. 1958), 166 Cal. App.
2d 109, 333 P.2d 125, 1958 Cal. App. LEXIS 1377.

In “final orders of the board shall be subject to judicial
review as prescribed by law” the word “law” refers to CCP
§ 1094.5 and §§ 1067-1077; and both district courts of appeal
and Supreme Court have jurisdiction to issue writs of manda-
mus and certiorari. Koehn v. State Board of Equalization (Cal.
App. 1st Dist. 1958), 166 Cal. App. 2d 109, 333 P.2d 125, 1958
Cal. App. LEXIS 1377.

ATTORNEY GENERAL’S OPINIONS

Requirement that board member spend all time necessary
in order to comply with provision that orders be rendered
within sixty days after filing of appeals. 32 Ops. Cal. Atty. Gen.
187.

RESEARCH REFERENCES AND PRACTICE AIDS

Treatises:

Cal. Forms Pleading & Practice (Matthew Bender) ch 18
“Alcoholic Beverage Licenses”.

Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.200[1].

§ 23087. Remand on stipulation

Whenever any matter is pending before the
board or a court of record involving a dispute
between the department and a licensee, peti-
tioner or protestant and the parties to such a
dispute agree upon a settlement or adjustment
thereof, the tribunal shall upon the stipulation by
the parties that such an agreement has been
reached, remand the matter to the department.

HISTORY:
Added Stats 1959 ch 545 § 1.

RESEARCH REFERENCES AND PRACTICE AIDS

Treatises:

Cal. Forms Pleading & Practice (Matthew Bender) ch 18
“Alcoholic Beverage Licenses”.

Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.200([1].

§ 23088. Written order on appeal from deci-
sion of department; Filing cop-
ies; Finality of order

An order of the board on appeal from a decision
of the department shall be in writing and shall be
filed by delivering copies to the parties personally
or electronically or by mailing copies to them by
certified mail. An order shall become final upon
being filed as provided herein, and there shall be
no reconsideration or rehearing by the board.

HISTORY:
Added Stats 1967 ch 1525 § 1. Amended Stats 2021 ch 306
§ 4 (AB 1589), effective January 1, 2022.

Derivation:
Former B & P C § 23090, as added Stats 1954 1st Ex Sess
ch 20 § 3.
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Amendments:

2021 Amendment (ch 306): In the first sentence, substi-
tuted “An order” for “Each order” and added “electronically or”
and substituted “An order” for “Each such order” in the second
sentence.

RESEARCH REFERENCES AND PRACTICE AIDS

Treatises:

Cal. Forms Pleading & Practice (Matthew Bender) ch 18
“Alcoholic Beverage Licenses”.

Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.200([1].

§ 23089. Review of final orders

Final orders of the board may be reviewed by
the courts specified in Article 5 (commencing with
Section 23090) of this chapter within the time and
in the manner therein specified and not other-
wise.

HISTORY:
Added Stats 1967 ch 1525 § 2.

Derivation:
Former B & P C § 23091, as added Stats 1954 1st Ex Sess
ch 20 § 3, amended Stats 1963 ch 305 § 1.

NOTES TO DECISIONS

1. Generally

The 1967 Amendments divesting superior courts of jurisdic-
tion to review or stay the operation of a decision of the
Department of Alcoholic Beverage Control, are not unconsti-
tutional as an unauthorized legislative attempt to curtail the
constitutional jurisdiction of the superior courts, where Cal
Const Art XX § 22, providing that orders of the board shall be
subject to judicial review upon petition of the director or any
party aggrieved, does not specify the court in which review is
to be obtained nor the procedure therefor, and where the new
provisions on judicial review do not burden or impair the right
of an aggrieved party to obtain the judicial review guaranteed
by the Constitution. Department of Alcoholic Beverage Con-
trol v. Superior Court of Orange County (Cal. App. 4th Dist.
1968), 268 Cal. App. 2d 67, 73 Cal. Rptr. 780, 1968 Cal. App.
LEXIS 1274.

RESEARCH REFERENCES AND PRACTICE AIDS

Treatises:

Cal. Points & Authorities (Matthew Bender) ch 195 “Public
Administrative Law” §§ 195.3, 195.30.

Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.200([1].

ARTICLE 5

Judicial Review

HISTORY:

Added Stats 1967 ch 1525 § 4. Former Article 5, also
entitled “Judicial Review”, consisting of §§ 23090, 23091, was
added Stats 1954 1st Ex Sess ch 20 § 3, operative January 1,
1955, and repealed Stats 1967 ch 1525 § 3.

§ 23090. Parties applying for writ of review

Any person affected by a final order of the
board, including the department, may, within the
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time limit specified in this section, apply to the
Supreme Court or to the court of appeal for the
appellate district in which the proceeding arose,
for a writ of review of such final order. The
application for writ of review shall be made
within 30 days after filing of the final order of the
board.

HISTORY:
Added Stats 1967 ch 1525 § 4.

Prior Law:

Former B & P C § 23090, similar to present B & P C
§ 23088, was added Stats 1954 1st Ex Sess ch 20 § 3,
operative January 1, 1955, and repealed Stats 1967 ch 1525
§ 3.

Derivation:
Former B & P C § 23091, as added Stats 1954 1st Ex Sess
ch 20 § 3, amended Stats 1963 ch 305 § 1.

NOTES TO DECISIONS
Analysis

. Generally

. Scope of Review

. Exhaustion of Administrative Remedies
. Appeal and Error

W N

1. Generally

Both superior court in mandate proceedings and district
court on appeal are without authority to reweigh evidence in
reviewing board’s decision. Oxman v. Department of Alcoholic
Beverage Control (Cal. App. 3d Dist. 1957), 153 Cal. App. 2d
740, 315 P.2d 484, 1957 Cal. App. LEXIS 1551.

Department’s decisions should be affirmed by courts when
supported by substantial evidence. Farah v. Alcoholic Bever-
age Control Appeals Board (Cal. App. 2d Dist. 1958), 159 Cal.
App. 2d 335, 324 P.2d 98, 1958 Cal. App. LEXIS 2003.

In a mandamus proceeding to review an order of the
Department of Alcoholic Beverage Control suspending a liquor
license, the superior court properly sustained the depart-
ment’s demurrer on the ground of lack of jurisdiction, and stay
of the suspension order was thereafter improperly granted by
a judge of the same superior court, where the licensee failed to
seek judicial review in accordance with B & P C § 23090,
within 30 days after the final order of the Alcoholic Beverage
Control Appeals Board affirming the suspension, where, al-
though the alleged violations on which the suspension was
based occurred prior to the effective date of B& P C § 23090.5,
divesting superior courts of jurisdiction to review decisions of
the department, the right to judicial review of the order of
suspension did not mature until some six months after the
effective date, and where application of the revised review
procedures involved no impairment of the licensee’s right to
judicial review nor a denial of an opportunity to take advan-
tage of the benefit of the revised procedures. Department of
Alcoholic Beverage Control v. Superior Court of Orange
County (Cal. App. 4th Dist. 1968), 268 Cal. App. 2d 67, 73 Cal.
Rptr. 780, 1968 Cal. App. LEXIS 1274.

Under constitutional and statutory provisions governing
judicial review of orders of the Alcoholic Beverage Control
Board (Cal Const Art XX § 22; B & P C §§ 23090, 23090.3,
and 23090.4), the right of review of a decision of the board
holding resale price maintenance provisions invalid under the
Sherman Antitrust Act was limited to parties who appeared in
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proceedings before the board. Rice v. Alcoholic Beverage Con-
trol Appeals Bd. (Cal. 1978), 21 Cal. 3d 431, 146 Cal. Rptr. 585,
579 P.2d 476, 1978 Cal. LEXIS 238.

2. Scope of Review

Scope of review of board’s decisions is limited to determining
whether or not there is substantial support to be found in
record. Oxman v. Department of Alcoholic Beverage Control
(Cal. App. 3d Dist. 1957), 153 Cal. App. 2d 740, 315 P.2d 484,
1957 Cal. App. LEXIS 1551.

3. Exhaustion of Administrative Remedies

Gov C § 11523, relating to judicial review of administrative
decisions, does not authorize appeal to courts directly from
department’s revocation of liquor license; but to secure judicial
review, licensee must first appeal to appeals board, pursuant
to § 23081, and then may seek judicial review of board’s
decision. Hollywood Circle, Inc. v. Department of Alcoholic
Beverage Control (Cal. App. 2d Dist. 1957), 153 Cal. App. 2d
523, 314 P.2d 1007, 1957 Cal. App. LEXIS 1526, cert. denied,
(U.S. 1958), 356 U.S. 902, 78 S. Ct. 562, 2 L. Ed. 2d 580, 1958
U.S. LEXIS 1394, overruled, Pesce v. Department of Alcoholic
Beverage Control (Cal. 1958), 51 Cal. 2d 310, 333 P.2d 15,
1958 Cal. LEXIS 235.

Only decision from which liquor licensee whose license was
revoked can appeal is decision of department of alcoholic
beverage control revoking his license, and timely appeal to
alcoholic beverage control appeals board is necessary to ex-
haust administrative remedies. Anderson v. Department of
Alcoholic Beverage Control (Cal. App. 4th Dist.), 159 Cal. App.
2d 413, 324 P.2d 24, 1958 Cal. App. LEXIS 2014, overruled,
Pesce v. Department of Alcoholic Beverage Control (Cal. 1958),
51 Cal. 2d 310, 333 P.2d 15, 1958 Cal. LEXIS 235.

Liquor licensee need not petition for reconsideration of
decision of department of alcoholic beverage control revoking
his license in order to exhaust his administrative remedies.
Anderson v. Department of Alcoholic Beverage Control (Cal.
App. 4th Dist.), 159 Cal. App. 2d 413, 324 P.2d 24, 1958 Cal.
App. LEXIS 2014, overruled, Pesce v. Department of Alcoholic
Beverage Control (Cal. 1958), 51 Cal. 2d 310, 333 P.2d 15,
1958 Cal. LEXIS 235.

There was no jurisdiction for judicial review of department’s
order revoking license where appeal from such order was not
taken to appeals board within time allowed by law, despite
fact that licenses alleged that they had exhausted all remedies
provided by applicable laws and had no further adequate
remedy at law or further right of appeal except to file petition
for writ of mandate, and such allegation was admitted in
department’s return. Miller v. Department of Alcoholic Bever-
age Control (Cal. App. 2d Dist.), 160 Cal. App. 2d 658, 325 P.2d
601, 1958 Cal. App. LEXIS 2169, cert. denied, (U.S. 1958), 358
U.S. 907, 79 S. Ct. 234, 3 L. Ed. 2d 229, 1958 U.S. LEXIS 76.

Where department’s decision suspending and revoking on-
sale liquor license was not appealed within time allowed by
law to appeals board, licensees failed to exhaust their admin-
istrative remedies and were not entitled to judicial review of
order complained of. Miller v. Department of Alcoholic Bever-
age Control (Cal. App. 2d Dist.), 160 Cal. App. 2d 658, 325 P.2d
601, 1958 Cal. App. LEXIS 2169, cert. denied, (U.S. 1958), 358
U.S. 907, 79 S. Ct. 234, 3 L. Ed. 2d 229, 1958 U.S. LEXIS 76.

Before party to proceeding before department of alcoholic
beverage control can seek judicial review of decision of that
department, he must prosecute appeal before alcoholic bever-
age control appeals board. Greenblatt v. Munro (Cal. App. 1st
Dist. 1958), 161 Cal. App. 2d 596, 326 P.2d 929, 1958 Cal. App.
LEXIS 1778.

Aliquor licensee was not entitled to judicial consideration of
its challenge to the procedure of the Department of Alcoholic
Beverage Control whereby it had accumulated evidence of
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successive sales of distilled spirits below minimum retail
prices and then, in a single accusation, imposed cumulative
penalties, each based on a single sale, but measured in
severity by the prior number of illegal sales in the series,
where the licensee had not exhausted its administrative
remedy of appeal to the Alcoholic Beverage Control Appeals
Board and had not demonstrated that its situation was unique
or distinctive or cited any authority supporting its claim of
inadequacy of the administrative remedy. B & P C § 23090.5,
expressly withholds from the courts jurisdiction to review or
otherwise to interfere with the department or its decision
except to the extent specified in B & P C §§ 23090-23090.7,
and, § 23090, in specifying the conditions under which appli-
cations may be made for a writ of review, limits such applica-
tions to those persons affected by a “final order of the board.”
Top Hat Liquors, Inc. v. Department of Alcoholic Beverage
Control (Cal. 1974), 13 Cal. 3d 107, 118 Cal. Rptr. 10, 529 P.2d
42, 1974 Cal. LEXIS 196.

4, Appeal and Error

It was not error to sustain, without leave to amend, demur-
rer to complaint in mandamus to review proceedings of
appeals board in which it had properly dismissed, for lack of
jurisdiction, purported appeal from department’s order revok-
ing liquor license. Hollywood Circle, Inc. v. Department of
Alcoholic Beverage Control (Cal. App. 2d Dist. 1957), 153 Cal.
App. 2d 523, 314 P.2d 1007, 1957 Cal. App. LEXIS 1526, cert.
denied, (U.S. 1958), 356 U.S. 902, 78 S. Ct. 562, 2 L. Ed. 2d
580, 1958 U.S. LEXIS 1394, overruled, Pesce v. Department of
Alcoholic Beverage Control (Cal. 1958), 51 Cal. 2d 310, 333
P.2d 15, 1958 Cal. LEXIS 235.

Party aggrieved by decision of Department of Alcoholic
Beverage Control authorizing issuance of on-sale liquor li-
cense has no right to seek judicial review of such decision
without first filing appeal with appeals board of department.
Fiscus v. Department of Alcoholic Beverage Control (Cal. App.
2d Dist. 1957), 155 Cal. App. 2d 234, 317 P.2d 993, 1957 Cal.
App. LEXIS 1271.

Where respondent did not appeal from judgment annulling
revocation of license on one count of charges against licensees,
that count was not before appellate court and claim that it was
erroneously annulled by trial court could not be considered, on
appeal by licensees from judgment in mandamus proceedings
to review determination by department. Garcia v. Munro (Cal.
App. 1st Dist. 1958), 161 Cal. App. 2d 425, 326 P.2d 894, 1958
Cal. App. LEXIS 1753.

Where licensee was charged by department in two counts in
almost identical language with permitting female employee to
solicit purchase of alcoholic beverage, penalty imposed under
first count being sixty-day suspension of license, penalty
under second being revocation of license, because department
considered, erroneously, that acts under second count were
also violation of Pen C § 303a, appellate court could, in
interests of justice, consider violation of Penal Code section,
notwithstanding that licensee did not exhaust his administra-
tive remedies in either department or alcoholic beverage
control board of appeal and did not raise question in trial
court, and could remand case to permit department to reas-
sess penalty imposed under second count. Greenblatt v. Munro
(Cal. App. 1st Dist. 1958), 161 Cal. App. 2d 596, 326 P.2d 929,
1958 Cal. App. LEXIS 1778.

It was error, requiring remand to reassess penalty imposed,
for department to revoke on-sale liquor license on ground that
there had been violation of Pen C § 303a, making it unlawful
for any person to loiter in licensed premises to solicit purchase
of alcoholic drinks, where licensee was not charged with
violation of section himself or with permitting his employee to
violate section, there was no finding that employee loitered
about premises, and where it could not be assumed that
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department found as fact element of crime that was not even
charged, that is, loitering. Greenblatt v. Munro (Cal. App. 1st
Dist. 1958), 161 Cal. App. 2d 596, 326 P.2d 929, 1958 Cal. App.
LEXIS 1778.

The Alcoholic Beverage Control Appeals Board exceeded its
jurisdiction in reversing a decision of the Department of
Alcoholic Beverage Control for the revocation of an alcoholic
beverage license, where there was no question that the deci-
sion of the department was within the department’s jurisdic-
tion and that the evidence and findings supported its decision.
The reversal followed the department’s refusal to furnish to
the licensee before revoking its license internal departmental
documents demanded by the licensee that related to the
department’s decision to reject the administrative law judge’s
proposed decision to suspend, rather than revoke, the license,
and to decide the matter on the record. The sole ground for the
reversal order was the board’s erroneous ruling the depart-
ment’s compliance with the licensee’s demand for the docu-
ments was required by due process of law and by the statute
forbidding the department to decide any case without afford-
ing the parties the opportunity to present argument before the
department (Gov C § 11517). The material the licensee had
demanded was totally irrelevant to the proceedings for which
it was sought and was irrelevant to the record to which the
board was limited in its review of the department’s decision.
Department of Alcoholic Bev. Control v. Alcoholic Bev. Etc.
Control Appeals Bd. (Cal. App. 2d Dist. 1981), 118 Cal. App. 3d
720, 173 Cal. Rptr. 582, 1981 Cal. App. LEXIS 1694.

Court issued a writ and reinstated the decision of the ABC
to suspend a store’s liquor license after a clerk sold an
alcoholic beverage to a minor acting as a police decoy. Depart-
ment of Alcoholic Beverage Control v. Alcoholic Beverage
Control Appeals Bd. (Cal. App. 4th Dist. 2003), 109 Cal. App.
4th 1687, 1 Cal. Rptr. 3d 339, 2003 Cal. App. LEXIS 972.

Business challenging a suspension of its license to sell beer
and wine by the California Department of Alcoholic Beverage
Control under B & P C § 23090 made a prima facie case of a
California Administrative Procedure Act (APA), Gov C
§§ 11340 et seq., violation where it was undisputed that it was
standard Department procedure for the Department’s pros-
ecuting attorney to furnish a report of hearing ex parte to the
Department’s decision-maker, and where the Department did
not meet its burden to show a change in departmental
practice. Although the Department asserted that it did not use
the condemned practice, it failed to adduce evidence substan-
tiating its assertion before the California Alcoholic Beverage
Control Appeals Board and could not do so for the first time in
the appellate court. Chevron Stations, Inc. v. Alcoholic Bever-
age Control Appeals Bd. (Cal. App. 3d Dist. 2007), 149 Cal.
App. 4th 116, 57 Cal. Rptr. 3d 6, 2007 Cal. App. LEXIS 468.
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§ 23090.1. Time and place for return of writ;
New evidence; Hearing on certi-
fied record

The writ of review shall be made returnable at
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a time and place then or thereafter specified by
court order and shall direct the board to certify
the whole record of the department in the case to
the court within the time specified. No new or
additional evidence shall be introduced in such
court, but the cause shall be heard on the whole
record of the department as certified to by the
board.

HISTORY:
Added Stats 1967 ch 1525 § 4.

NOTES TO DECISIONS

1. Generally

B & P C§ 23090.1s limitation on the introduction of new or
additional evidence is in keeping with the typical practice for
writs of review. However, an exception to that limitation
applies where the evidence is not offered to undermine the
Department of Alcoholic Beverage Control’s substantive fac-
tual findings, but is intended to shed light on whether an
illegal practice in fact took place. Rondon v. Alcoholic Beverage
Control Appeals Bd. (Cal. App. 6th Dist. 2007), 151 Cal. App.
4th 1274, 60 Cal. Rptr. 3d 295, 2007 Cal. App. LEXIS 953,
ordered published, (Cal. App. 6th Dist. June 11, 2007), 2007
Cal. App. LEXIS 955.

Business challenging a suspension of its license to sell beer
and wine by the California Department of Alcoholic Beverage
Control under B & P C § 23090 made a prima facie case of a
California Administrative Procedure Act (APA), Gov C
§§ 11340 et seq., violation where it was undisputed that it was
standard Department procedure for the Department’s pros-
ecuting attorney to furnish a report of hearing ex parte to the
Department’s decision-maker, and where the Department did
not meet its burden to show a change in departmental
practice. Although the Department asserted that it did not use
the condemned practice, it failed to adduce evidence substan-
tiating its assertion before the California Alcoholic Beverage
Control Appeals Board and could not do so for the first time in
the appellate court. Chevron Stations, Inc. v. Alcoholic Bever-
age Control Appeals Bd. (Cal. App. 3d Dist. 2007), 149 Cal.
App. 4th 116, 57 Cal. Rptr. 3d 6, 2007 Cal. App. LEXIS 468.

RESEARCH REFERENCES AND PRACTICE AIDS

Treatises:

Cal. Forms Pleading & Practice (Matthew Bender) ch 18
“Alcoholic Beverage Licenses”.

Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.200[1].

§ 23090.2. Extent of review; Trial de novo

The review by the court shall not extend further
than to determine, based on the whole record of
the department as certified by the board,
whether:

(a) The department has proceeded without or
in excess of its jurisdiction.

(b) The department has proceeded in the
manner required by law.

(¢) The decision of the department is sup-
ported by the findings.

(d) The findings in the department’s decision
are supported by substantial evidence in the
light of the whole record.
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(e) There is relevant evidence which, in the
exercise of reasonable diligence, could not have
been produced or which was improperly ex-
cluded at the hearing before the department.
Nothing in this article shall permit the court to

hold a trial de novo, to take evidence, or to
exercise its independent judgment on the evi-
dence.

HISTORY:
Added Stats 1967 ch 1525 § 4.

NOTES TO DECISIONS
Analysis

. Generally

. Construction with Other Law
. Discretion of Department

. Standard of Review

. Department Action Proper

QU O DN

[a—y

. Generally

On review, under B & P C § 23090, of an order of the
Alcoholic Beverage Control Appeals Board reversing a deci-
sion of the Department of Alcoholic Beverage Control denying
an off-sale beer and wine license, the issue before the court is
the same as it was before the Appeals Board, namely, whether
the department’s ultimate finding that issuance of the license
would be contrary to public welfare or morals is supported by
substantial evidence in the light of the whole record (Cal
Const Art XX § 22; B & P C §§ 23084, 23090.2). Kirby v.
Alcoholic Beverage Control Appeals Board (Cal. App. 2d Dist.
1968), 261 Cal. App. 2d 119, 67 Cal. Rptr. 628, 1968 Cal. App.
LEXIS 1725.

The findings of the Department of Alcoholic Beverage Con-
trol must be sustained if they are supported by substantial
evidence in the light of the whole record; and neither the
appeals board nor a reviewing court may disregard or over-
turn a finding of fact of the department because it is consid-
ered that a contrary finding would have been equally or more
reasonable. Kirby v. Alcoholic Beverage Control Appeals Board
(Cal. App. 2d Dist. 1969), 3 Cal. App. 3d 209, 83 Cal. Rptr. 89,
1969 Cal. App. LEXIS 1373.

2. Construction with Other Law

In accumulating evidence of recurring sales of distilled
spirits below established minimum retail prices in violation of
B & P C § 24755 [repealed], before filing its accusation
charging the licensee with the whole series of violations and
assessing the concomitant cumulative penalties provided by B
& P C § 24755.1 [repealed], the Department of Alcoholic
Beverage Control failed to proceed “in a manner required by
law,” thus subjecting its action to judicial review and inter-
vention under B & P C § 23090.2. The purpose of the penalty
statute is to induce conformance with the fair trade require-
ments, and a practice whereby notice is withheld while the
licensee is afforded an opportunity to engage in a series of
violations, defeats the very purposes of the fair trade law.
Moreover, the imposition of cumulative penalties on the li-
censee in question, which resulted in the de facto revocation of
his license, was contrary to the provisions and purposes of the
Alcoholic Beverage Control Act, was arbitrary and capricious
in light of those purposes, and constituted a denial of due
process of law. Walsh v. Kirby (Cal. 1974), 13 Cal. 3d 95, 118
Cal. Rptr. 1, 529 P.2d 33, 1974 Cal. LEXIS 195.
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3. Discretion of Department

The discretion vested in the Department of Alcoholic Bev-
erage Control by Cal Const Art XX § 22, to deny any specific
liquor license if it shall determine for good cause that the
granting of such license would be contrary to public welfare or
morals is not absolute, but must be exercised in accordance
with law; and the provision necessarily implies that the
department’s decisions should be based on sufficient evidence
and that it should not act arbitrarily in determining what is
contrary to public welfare or morals, but in considering the
sufficiency of the evidence issue, a court is governed by the
substantial evidence rule of resolving any conflict in the
evidence in favor of the decision, and indulging every reason-
ably deducible inference in support thereof. Kirby v. Alcoholic
Beverage Control Appeals Board (Cal. App. 2d Dist. 1968), 261
Cal. App. 2d 119, 67 Cal. Rptr. 628, 1968 Cal. App. LEXIS
1725.

The Department of Alcoholic Beverage Control and not the
reviewing court determines whether good cause exists for
denying a license on the ground that its issuance would be
contrary to public welfare or morals, the court merely deter-
mining whether or not the department acted arbitrarily in
making its decision; and, if the decision is without reason
under the evidence, the action of the department is arbitrary,
constitutes an abuse of discretion, and may be set aside; but
where the decision is the subject of a choice within reason, the
department is vested with the discretion of making the selec-
tion which it deems proper, and its action, within the scope of
its constitutionally-conferred discretion, may not be interfered
with. Kirby v. Alcoholic Beverage Control Appeals Board (Cal.
App. 2d Dist. 1968), 261 Cal. App. 2d 119, 67 Cal. Rptr. 628,
1968 Cal. App. LEXIS 1725.

The enforcement and administration of the Alcoholic Bever-
age Control Act (B & P C §§ 23000 et seq.) is vested in the
Department of Alcoholic Beverage Control under the provi-
sions of Cal Const Art XX § 22; the department has thus been
granted a broad range of power and discretion in deciding
whether a particular application for a liquor license should be
granted or denied; and an abuse of discretion must appear
very clearly before the courts will interfere. Reimel v. Alcoholic
Beverage Control Appeals Board (Cal. App. 2d Dist. 1968), 263
Cal. App. 2d 706, 69 Cal. Rptr. 744, 1968 Cal. App. LEXIS
2260.

4. Standard of Review

In determining whether a decision of the Department of
Alcoholic Beverage Control is arbitrary, its action is measured
by the standard set by reason and reasonable people, bearing
in mind that such standard may permit a difference of opinion
on the same subject; and a reviewing court may not substitute
a decision contrary to that made by the department, even
though such decision is equally or more reasonable, if the
determination by the department is one which could have
been made by reasonable people. Kirby v. Alcoholic Beverage
Control Appeals Board (Cal. App. 2d Dist. 1968), 261 Cal. App.
2d 119, 67 Cal. Rptr. 628, 1968 Cal. App. LEXIS 1725.

Since the power to determine the facts in licensing matters
is vested in the Department of Alcoholic Beverage Control and
not in the Appeals Board or the courts, a review of the action
of the department is governed by the familiar rule that where
there is room for reasonable difference of opinion with respect
to the correctness of a finding of fact, it will not be disturbed by
the reviewing tribunal. Kirby v. Alcoholic Beverage Control
Appeals Board (Cal. App. 2d Dist. 1968), 261 Cal. App. 2d 119,
67 Cal. Rptr. 628, 1968 Cal. App. LEXIS 1725.

In determining whether findings of the Department of
Alcoholic Beverage Control are supported by substantial evi-
dence, a court is required to resolve all conflicts in the evidence
in favor of the department’s decision. Kirby v. Alcoholic Bev-
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erage Control Appeals Board (Cal. App. 2d Dist. 1969), 3 Cal.
App. 3d 209, 83 Cal. Rptr. 89, 1969 Cal. App. LEXIS 1373.

Same deferential standard of review applicable to revoca-
tions, grants, or denials of alcoholic beverage licenses by the
Department of Alcoholic Beverage Control under B & P C
§§ 23084, 23090.2 apply to the Department’s discretionary
powers to determine whether there is good cause to suspend a
license because all of the Department’s powers derive from Cal
Const Art XX § 22. Department of Alcoholic Beverage Control
v. Alcoholic Beverage Control Appeals Bd. (Cal. App. 1st Dist.
2002), 100 Cal. App. 4th 1066, 123 Cal. Rptr. 2d 278, 2002 Cal.
App. LEXIS 4471.

Business challenging a suspension of its license to sell beer
and wine by the California Department of Alcoholic Beverage
Control under B & P C § 23090 made a prima facie case of a
California Administrative Procedure Act (APA), Gov C
§§ 11340 et seq., violation where it was undisputed that it was
standard Department procedure for the Department’s pros-
ecuting attorney to furnish a report of hearing ex parte to the
Department’s decision-maker, and where the Department did
not meet its burden to show a change in departmental
practice. Although the Department asserted that it did not use
the condemned practice, it failed to adduce evidence substan-
tiating its assertion before the California Alcoholic Beverage
Control Appeals Board and could not do so for the first time in
the appellate court. Chevron Stations, Inc. v. Alcoholic Bever-
age Control Appeals Bd. (Cal. App. 3d Dist. 2007), 149 Cal.
App. 4th 116, 57 Cal. Rptr. 3d 6, 2007 Cal. App. LEXIS 468.

5. Department Action Proper

It was reversible error under B & P C § 23090.2 for the
Alcoholic Beverage Control Appeals Board to substitute its
own interpretation of the “tied-house” law under B & P C
§ 25502 for that of the Department of Alcoholic Beverage
Control when the Department’s interpretation of § 25502 was
a reasonable and rational one. Department of Alcoholic Bev-
erage Control v. Alcoholic Beverage Control Appeals Bd. (Cal.
App. 1st Dist. 2002), 100 Cal. App. 4th 1066, 123 Cal. Rptr. 2d
278, 2002 Cal. App. LEXIS 4471.

California Department of Alcoholic Beverage Control acted
properly in suspending liquor licensee’s license after an em-
ployee relied on a customer’s fake identification. The appellate
court’s review was limited to whether the Department’s find-
ings were supported by substantial evidence. Department of
Alcoholic Beverage Control v. Alcoholic Beverage Control
Appeals Bd. (Cal. App. 1st Dist. 2004), 118 Cal. App. 4th 1429,
13 Cal. Rptr. 3d 826, 2004 Cal. App. LEXIS 819.

California Department of Alcoholic Beverage Control acted
properly in suspending liquor licensee’s license after an em-
ployee relied on a customer’s fake identification. The appellate
court’s review was limited to whether the Department’s find-
ings were supported by substantial evidence, and the appel-
late court was obliged to accept the Department’s findings of
fact. Department of Alcoholic Beverage Control v. Alcoholic
Beverage Control Appeals Bd. (Cal. App. 1st Dist. 2004), 118
Cal. App. 4th 1429, 13 Cal. Rptr. 3d 826, 2004 Cal. App. LEXIS
819.
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Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.200[1].

§ 23090.3. Findings on questions of fact; En-
try of judgment

The findings and conclusions of the department
on questions of fact are conclusive and final and
are not subject to review. Such questions of fact
shall include ultimate facts and the findings and
conclusions of the department. The board, the
department, and each party to the action or
proceeding before the board shall have the right
to appear in the review proceeding. Following the
hearing, the court shall enter judgment either
affirming or reversing the decision of the depart-
ment, or the court may remand the case for
further proceedings before or reconsideration by
the department.

HISTORY:
Added Stats 1967 ch 1525 § 4.

NOTES TO DECISIONS

1. Generally

Under constitutional and statutory provisions governing
judicial review of orders of the Alcoholic Beverage Control
Board (Cal Const Art XX § 22; B& P C§ 23090, 23090.3, and
23090.4), the right of review of a decision of the board holding
resale price maintenance provisions invalid under the Sher-
man Antitrust Act was limited to parties who appeared in
proceedings before the board. Rice v. Alcoholic Beverage Con-
trol Appeals Bd. (Cal. 1978), 21 Cal. 3d 431, 146 Cal. Rptr. 585,
579 P.2d 476, 1978 Cal. LEXIS 238.
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Treatises:

Cal. Forms Pleading & Practice (Matthew Bender) ch 18
“Alcoholic Beverage Licenses”.

Cal. Points & Authorities (Matthew Bender) ch 15 “Alcoholic
Beverage Licensing” §§ 15.03, 15.20.

Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.200([1].

§ 23090.4. Applicability of Code of Civil Pro-
cedure; Service of pleadings

The provisions of the Code of Civil Procedure
relating to writs of review shall, insofar as appli-
cable, apply to proceedings in the courts as pro-
vided by this article. A copy of every pleading filed
pursuant to this article shall be served on the
board, the department, and on each party who
entered an appearance before the board.

HISTORY:
Added Stats 1967 ch 1525 § 4.

NOTES TO DECISIONS

1. Generally
Under constitutional and statutory provisions governing
judicial review of orders of the Alcoholic Beverage and Control
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Board (Cal Const Art XX § 22; B & P C §§ 23090, 23090.3,
and 23090.4), the right of review of a decision of the board
holding resale price maintenance provisions invalid under the
Sherman Antitrust Act was limited to parties who appeared in
proceedings before the board. Rice v. Alcoholic Beverage Con-
trol Appeals Bd. (Cal. 1978), 21 Cal. 3d 431, 146 Cal. Rptr. 585,
579 P.2d 476, 1978 Cal. LEXIS 238.

RESEARCH REFERENCES AND PRACTICE AIDS

Treatises:

Cal. Forms Pleading & Practice (Matthew Bender) ch 18
“Alcoholic Beverage Licenses”.

Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.200[1].

§ 23090.5. Jurisdiction to hear appeals;
Mandamus

(a) Except as provided in subdivision (b), a
court of this state, except the Supreme Court and
the courts of appeal to the extent specified in this
article, shall not have jurisdiction to review, af-
firm, reverse, correct, or annul any order, rule, or
decision of the department or to suspend, stay, or
delay the operation or execution thereof, or to
restrain, enjoin, or interfere with the department
in the performance of its duties, but a writ of
mandate shall lie from the Supreme Court or the
courts of appeal in any proper case.

(b) Notwithstanding subdivision (a), a superior
court shall have jurisdiction to review an emer-
gency decision issued by the department pursu-
ant to Article 13 (commencing with Section
11460.10) of Chapter 4.5 of Part 1 of Division 3 of
Title 2 of the Government Code, in the manner
provided by Section 11460.80 of the Government
Code. Review by a superior court pursuant to this
subdivision shall not be construed as giving the
superior court jurisdiction over any other matter
or aspect of a case pending before the department.
The decision of a superior court following review
of the emergency decision shall not be considered
by the department in connection with the adjudi-
cative proceedings commenced as required by
Section 11460.60 of the Government Code, or by
the Alcoholic Beverage Control Appeals Board,
court of appeal, or Supreme Court upon review of
a final decision of the department.

HISTORY:
Added Stats 1967 ch 1525 § 4. Amended Stats 2019 ch 257
§ 2 (SB 788), effective September 5, 2019.

Amendments:
2019 Amendment (ch 257): Added designation (a); in (a),

substituted “Except as provided in subdivision (b), a court” for
“No court” and added “not”; and added (b).

NOTES TO DECISIONS
Analysis

1. Generally
2. Mandamus
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1. Generally

B & P C § 23090.5, divesting superior courts of jurisdiction
to review decisions or orders of the Department of Alcoholic
Beverage Control or to interfere with the operation or execu-
tion of such decisions or orders, does not unconstitutionally
curtail the jurisdiction of the superior court to issue writs of
mandamus. Kirby v. Superior Court of Santa Clara County
(Cal. App. 1st Dist. 1969), 275 Cal. App. 2d 975, 80 Cal. Rptr.
381, 1969 Cal. App. LEXIS 2006.

B & P C§ 23090.5, restricting judicial review of the actions
of the Department of Alcoholic Beverage Control to only the
Supreme Court and courts of appeal, is not limited in appli-
cation to only the review of adversary (quasi-judicial) proceed-
ings in which a transcript of an administrative hearing is
compiled as a basis for judicial review; the section also applies,
as in the instant case, to a rule-making (quasi-legislative)
action. Levitt v. Yelp! Inc. (N.D. Cal. Mar. 22, 2011), 2011 U.S.
Dist. LEXIS 99372, dismissed, (N.D. Cal. Oct. 26, 2011), 2011
U.S. Dist. LEXIS 124082.

Although Gov C § 11440, permits declaratory relief actions
in superior court to review regulations adopted under the
Administrative Procedure Act, that provision is partially lim-
ited and superseded by B & P C § 23090.5, restricting judicial
review of the actions of the Department of Alcoholic Beverage
Control to only the Supreme Court and courts of appeal.
Schenley Affiliated Brands Corp. v. Kirby (Cal. App. 3d Dist.
1971), 21 Cal. App. 3d 177, 98 Cal. Rptr. 609, 1971 Cal. App.
LEXIS 1063.

B & P C§ 23090.5, restricting judicial review of the actions
of the Department of Alcoholic Beverage Control to only the
Supreme Court and courts of appeal, does not unconstitution-
ally interfere with petitioner’s access to the courts. Schenley
Affiliated Brands Corp. v. Kirby (Cal. App. 3d Dist. 1971), 21
Cal. App. 3d 177, 98 Cal. Rptr. 609, 1971 Cal. App. LEXIS
1063.

Aliquor licensee was not entitled to judicial consideration of
its challenge to the procedure of the Department of Alcoholic
Beverage Control whereby it had accumulated evidence of
successive sales of distilled spirits below minimum retail
prices and then, in a single accusation, imposed cumulative
penalties, each based on a single sale, but measured in
severity by the prior number of illegal sales in the series,
where the licensee had not exhausted its administrative
remedy of appeal to the Alcoholic Beverage Control Appeals
Board and had not demonstrated that its situation was unique
or distinctive or cited any authority supporting its claim of
inadequacy of the administrative remedy. B & P C § 23090.5,
expressly withholds from the courts jurisdiction to review or
otherwise to interfere with the department or its decision
except to the extent specified in B & P C §§ 23090-23090.7,
and, § 23090, in specifying the conditions under which appli-
cations may be made for a writ of review, limits such applica-
tions to those persons affected by a “final order of the board.”
Top Hat Liquors, Inc. v. Department of Alcoholic Beverage
Control (Cal. 1974), 13 Cal. 3d 107, 118 Cal. Rptr. 10, 529 P.2d
42,1974 Cal. LEXIS 196.

Neither Cal Const Art III § 3.5 nor B & P C § 23090.5
preclude state courts from determining constitutional issues
arising from administrative discipline of liquor licensees,
regardless of whether the Department of Alcoholic Beverage
Control or the Alcoholic Beverage Control Appeals Board has
jurisdiction to determine said issues. Radtke v. Alcoholic
Beverage Control Appeals Board (C.D. Cal. 1980), 491 F. Supp.
42,1980 U.S. Dist. LEXIS 11535.

B & P C § 23090.5, providing that no court except the
Supreme Court or Courts of Appeal shall have jurisdiction to
review, affirm, or reverse any order, rule, or decision of the
Department of Alcoholic Beverage Control is completely inap-
plicable to proceedings to abate a nuisance brought pursuant
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toB& P C§ 25604 and Pen C § 11200. Therefore, in an action
brought under the nuisance statutes, the superior court had
jurisdiction to issue a permanent injunction against the illegal
sale and serving of alcoholic beverages as a public nuisance.
Department of Alcoholic Beverage Control v. Locker (Cal. App.
2d Dist. 1982), 129 Cal. App. 3d 381, 181 Cal. Rptr. 55, 1982
Cal. App. LEXIS 1330.

Cal Const Art III § 3.5, prohibiting administrative bodies
from declaring statutes unconstitutional or refusing enforce-
ment of statutes on the basis of claims that the statutes are
unconstitutional, and B & P C § 23090.5, restricting review of
Department of Alcoholic Beverage Control determination to
petitions for writ of review in state appellate court, did not
deny liquor licensees due process of law by forcing them to
submit to revocation by an administrative body which could
not act on constitutional defenses, while limiting review of the
decision to a discretionary petition for writ of review. Dash,
Inc. v. Alcoholic Beverage Control Appeals Bd. (9th Cir. Cal.
1982), 683 F.2d 1229, 1982 U.S. App. LEXIS 16721.

In an action for declaratory and injunctive relief, brought by
a holder of a liquor license to preclude the Department of
Alcoholic Beverage Control from imposing discipline for the
licensee’s alleged sales of alcohol to minors, the superior court
properly sustained the department’s demurrer without leave
to amend. The exclusive jurisdiction for judicial review of such
disciplinary actions is in the Supreme Court and appellate
courts by way of writ review (B & P C § 23090.5). Although
the case was filed before a disciplinary order was entered,
jurisdictional limitations cannot be circumvented by a pre-
emptive lawsuit. Although declaratory relief is a cumulative
remedy and the superior court ordinarily has jurisdiction to
entertain declaratory relief actions, an action seeking a judg-
ment which will interfere with the department’s prospective
disciplinary orders is beyond the jurisdiction of the superior
court. American Drug Stores, Inc. v. Stroh (Cal. App. 4th Dist.
1992), 10 Cal. App. 4th 1446, 13 Cal. Rptr. 2d 432, 1992 Cal.
App. LEXIS 1319.

2. Mandamus

In a proceeding seeking review of an order of the Depart-
ment of Alcoholic Beverage Control denying petitioner-liquor
license holder an extension of time before cancellation of the
license became effective and within which to conclude a
transfer of the license (Adm Code, tit 4, Rule 65(d)), the
appellate court and not the superior court could exercise
jurisdiction to grant relief by a writ of mandate, where, though
the applicable statute (B & P C § 23090.5) related to the
power of the courts to review, affirm, reverse, correct, or annul
any order of decision of the department, the legislative inten-
tion when adopting the statute was not to establish an
alternative procedure for judicial review of the exercise of the
limited judicial powers of the department, but was to provide
for judicial review only by the Supreme Court or the courts of
appeal of the orders, rules or decisions or other acts of the
department in the performance of its duties when acting in its
administrative capacity. Samson Market Co. v. Kirby (Cal.
App. 2d Dist.), 261 Cal. App. 2d 577, 68 Cal. Rptr. 130, 1968
Cal. App. LEXIS 1779, cert. denied, (U.S. 1968), 393 U.S. 11,
89 S. Ct. 49, 21 L. Ed. 2d 18, 1968 U.S. LEXIS 578.

In the determination of the propriety of granting a writ of
mandate to compel the Department of Alcoholic Beverage
Control to grant an extension of time for the cancellation of a
liquor license under Adm Code, tit 4, Rule 65(d), the writ must
be denied, where no clear abuse of discretion on the part of the
department was shown by petitioner, though the license would
expire under the rule before three disciplinary actions respect-
ing the license could be heard. Samson Market Co. v. Kirby
(Cal. App. 2d Dist.), 261 Cal. App. 2d 577, 68 Cal. Rptr. 130,
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1968 Cal. App. LEXIS 1779, cert. denied, (U.S. 1968), 393 U.S.
11, 89 S. Ct. 49, 21 L. Ed. 2d 18, 1968 U.S. LEXIS 578.

In a mandamus proceeding to review an order of the
Department of Alcoholic Beverage Control suspending a liquor
license, the superior court properly sustained the depart-
ment’s demurrer on the ground of lack of jurisdiction, and stay
of the suspension order was thereafter improperly granted by
a judge of the same superior court, where the licensee failed to
seek judicial review in accordance with B & P C § 23090,
within 30 days after the final order of the Alcoholic Beverage
Control Appeals Board affirming the suspension, where, al-
though the alleged violations on which the suspension was
based occurred prior to the effective date of B& P C § 23090.5,
divesting superior courts of jurisdiction to review decisions of
the department, the right to judicial review of the order of
suspension did not mature until some six months after the
effective date, and where application of the revised review
procedures involved no impairment of the licensee’s right to
judicial review nor a denial of an opportunity to take advan-
tage of the benefit of the revised procedures. Department of
Alcoholic Beverage Control v. Superior Court of San Francisco
(Cal. App. 1st Dist. 1968), 268 Cal. App. 2d 7, 73 Cal. Rptr. 671,
1968 Cal. App. LEXIS 1267.

Under B & P C § 23090.5, only the Supreme Court and the
courts of appeal have jurisdiction to review decisions of the
Department of Alcoholic Beverage Control, and, in a manda-
mus proceeding attacking the revocation of a liquor license
filed in a superior court after the effective date of the statute,
the superior court should have sustained the department’s
demurrer based on lack of jurisdiction, even though the
departmental hearing on the license revocation was held prior
to the effective date of the statute. The constitutional proscrip-
tion against ex post facto laws applied only to criminal
statutes and the fact that jurisdiction is taken away from a
particular court to hear one kind of case does not in itself
deprive anyone of a vested right; under present law the
Supreme Court and the Courts of Appeal have all of the
powers of review formerly exercisable by the superior court.
Department of Alcoholic Beverage Control v. Superior Court of
Orange County (Cal. App. 4th Dist. 1968), 268 Cal. App. 2d 67,
73 Cal. Rptr. 780, 1968 Cal. App. LEXIS 1274.

RESEARCH REFERENCES AND PRACTICE AIDS

Jurisprudences
Cal Jur 3d (Rev) Criminal Law § 1699.

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.200[1].

§ 23090.6. Stay of proceedings

The filing of a petition for, or the pendency of, a
writ of review shall not of itself stay or suspend
the operation of any order, rule, or decision of the
department, but the court before which the peti-
tion is filed may stay or suspend, in whole or in
part, the operation of the order, rule, or decision of
the department subject to review, upon the terms
and conditions which it by order directs.

HISTORY:
Added Stats 1967 ch 1525 § 4.
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Treatises:
Cal. Forms Pleading & Practice (Matthew Bender) ch 18
“Alcoholic Beverage Licenses”.
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Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.200[1].

§ 23090.7. Effectiveness of order

No decision of the department which has been
appealed to the board and no final order of the
board shall become effective during the period in
which application may be made for a writ of
review, as provided by Section 23090.

HISTORY:
Added Stats 1967 ch 1525 § 4.

RESEARCH REFERENCES AND PRACTICE AIDS

Treatises:

Cal. Forms Pleading & Practice (Matthew Bender) ch 18
“Alcoholic Beverage Licenses”.

Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.200[1].

§ 23091. [Section repealed 1967.]

HISTORY:

Added Stats 1954 1st Ex Sess ch 20 § 3, operative January
1, 1955. Amended Stats 1963 ch 305 § 1. Repealed Stats 1967
ch 1525 § 3. See B & P C §§ 23089, 23090.

ARTICLE 6

Stay of Suspension

HISTORY:
Added Stats 1957 ch 2298 § 1.

§ 23095. Right of licensee to make offer in
compromise in lieu of serving
suspension; Procedure on re-
ceipt of petition; Amount of offer
in compromise

(a) Whenever a decision of the department sus-
pending a license becomes final, whether by fail-
ure of the licensee to appeal the decision or by
exhaustion of all appeals and judicial review, the
licensee may, before the operative date of the
suspension, petition the department for permis-
sion to make an offer in compromise, to be paid
into the Alcohol Beverage Control Fund, consist-
ing of a sum of money in lieu of serving the
suspension.

(b) No licensee may petition the department for
an offer in compromise in any case in which the
proposed suspension is for a period in excess of 15
days.

(c) Upon the receipt of the petition, the depart-
ment may stay the proposed suspension and
cause any investigation to be made which it
deems desirable and may grant the petition if it is
satisfied that the following conditions are met:

(1) The public welfare and morals would not
be impaired by permitting the licensee to oper-
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ate during the period set for suspension and the

payment of the sum of money will achieve the

desired disciplinary purposes.

(2) The books and records of the licensee are
kept in such a manner that the loss of sales of
alcoholic beverages that the licensee would
have suffered had the suspension gone into
effect can be determined with reasonable accu-
racy therefrom.

(d) The offer in compromise for retail licensees
shall be the equivalent of 50 percent of the esti-
mated gross sales of alcoholic beverages for each
day of a proposed suspension, subject to the
following limits:

(1) The offer in compromise may not be less
than seven hundred fifty dollars ($750) nor
more than six thousand dollars ($6,000).

(2) If the petitioning retailer has had any
other accusation filed against the petitioning
retailer by the department during the three
years prior to the date of the petition that has
resulted in a final decision to suspend or revoke
the retail license concerned, the offer in com-
promise may be not less than one thousand five
hundred dollars ($1,500) nor more than twelve
thousand dollars ($12,000).

(e) Notwithstanding subdivision (b), a licensee
may petition the department for an offer in com-
promise for a second violation of Section 25658
that occurs within 36 months of the initial viola-
tion without regard to the period of suspension. In
these cases, the offer in compromise shall be the
equivalent of 50 percent of the estimated gross
sales of alcoholic beverages for each day of the
proposed suspension, and the offer in compromise
may be not less than two thousand five hundred
dollars ($2,500) nor more than forty thousand
dollars ($40,000).

(f)(1) The offer in compromise for nonretail
licensees shall be the equivalent of 50 percent
of the estimated gross sales of alcoholic bever-
ages for each day of the proposed suspension,
and the offer in compromise may not be less
than seven hundred fifty dollars ($750) and
may not exceed ten thousand dollars ($10,000)
unless the nonretail licensee has violated Sec-
tion 25500, 25502, 25503, or 25600 by giving to
any licensee illegal inducements, secret re-
bates, or free goods amounting to more than ten
thousand dollars ($10,000) in value, in which
case the offer in compromise shall be equal to
the value of the illegal inducements, secret
rebates, or free goods given.

(2) Notwithstanding paragraph (1), any non-
retail licensee who pays an offer in compromise
based upon a violation in the exercise of any
retail privileges of that license shall have the
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offer in compromise computed on estimated
retail gross sales only pursuant to subdivision
(d).

(3) All moneys collected as a result of penal-
ties imposed under this subdivision shall be
deposited directly in the General Fund in the
State Treasury, rather than the Alcohol Bever-
age Control Fund as provided for in Section
25761.

HISTORY:

Added Stats 1957 ch 2298 § 1. Amended Stats 1959 ch 548
§ 1; Stats 1967 ch 1669 § 1; Stats 1971 ch 1319 § 1; Stats 1979
ch 642 § 1; Stats 1983 ch 323 § 2.1, effective July 21, 1983;
Stats 1988 ch 1335 § 2; Stats 1994 ch 627 § 2 (AB 463); Stats
2004 ch 227 § 7 (SB 1102), effective August 16, 2004; Stats
2023 ch 613 § 1 (SB 498), effective January 1, 2024.

Amendments:

1959 Amendment: (1) Added “and that the payment of the
sum of money will achieve the desired disciplinary purposes”
in subd (a); (2) deleted former subd (b) which read: “(b) that
public convenience and necessity would be better served by
permitting the licensee to operate during the period set for
suspension and that the payment of the sum of money will
achieve the desired disciplinary purpose;”; (3) redesignated
former subd (c) to be subd (b); and (4) deleted the former last
paragraph which read: “The department shall not accept a
petition under this section with respect to a license to be
suspended if within 18 months immediately preceding the
date of filing the petition, such license has been suspended by
a final decision of the department or an offer in compromise
has been accepted by the department.”

1967 Amendment: (1) Designated the former section to be
subd (a); and (2) added subd (b).

1971 Amendment: Deleted “is either pending a final deci-
sion or” after “petition which” in the first paragraph of subd
(b).

1979 Amendment: Added subd (c).

1983 Amendment: In addition to making technical
changes, substituted (1) “seven hundred fifty dollars ($750) or
more than six thousand dollars ($6,000)” for “two hundred
fifty dollars ($250) nor more than two thousand dollars
($2,000)” at the end of subd (a); and (2) “three hundred dollars
($300) or more than one thousand five hundred dollars
($1,500)” for “one hundred dollars ($100) nor more than five
hundred dollars ($500)” in subd (c).

1988 Amendment: (1) Deleted the former second para-
graph of subd (b) which read: “This subdivision does not affect
the provisions of Section 24755.1.”; and (2) added “be not less
than three hundred dollars ($300) and shall” in subd (c).

1994 Amendment: In addition to making technical
changes; (1) substituted “15 days” for “30 days” in the first
sentence of subd (a); (2) amended the second sentence of subd
(a) by (a) adding “that the following conditions are met:” after
“it is satisfied”; and (b) redesignating former subds (a) and (b)
to be subds (a)(1) and (a)(2); (3) substituted “50 percent” for
“20 percent” wherever it appears; (4) substituted “one thou-
sand five hundred dollars ($1,500) or more than six thousand
dollars ($6,000)” for “seven hundred fifty dollars ($750) or
more than six thousand dollars ($6,000)” in the last paragraph
of subd (a); (5) substituted “three thousand dollars ($3,000)”
for “one thousand five hundred dollars ($1,500) in subd (b); (6)
redesignated former subd (c) to be subd (c)(1); (7) substituted
“seven hundred fifty dollars ($750)” for “three hundred dollars
($300)” in subds (b) and (c)(1); (8) deleted the former last
sentence in subd (c)(1) which read: “All moneys collected as a
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result of penalties imposed under this subdivision shall be
deposited directly in the General Fund in the State Treasury,
rather than the Alcoholic Beverage Control Fund as provided
for in Section 25761.”; and (9) added subds (¢)(2) and (c)(3).

2004 Amendment: (1) Deleted “for 15 days or less” after
“suspending a license” in subd (a); (2) added subd (b); (3) added
subdivision designations (¢) and (d); (4) substituted subd (d)
for the former second paragraph of subd (a) and subd (b) which
read: “The offer in compromise shall be the equivalent of 50
percent of the estimated gross sales of alcoholic beverages for
each day of the proposed suspension, and the offer in compro-
mise shall be not less than one thousand five hundred dollars
($1,500) or more than six thousand dollars ($6,000). (b)
Notwithstanding any other provision of this division, the
department may accept an offer in compromise from a retail
licensee in the equivalent of 50 percent of the estimated gross
sales of alcoholic beverages for each day of a proposed suspen-
sion and the offer in compromise shall be not less than seven
hundred fifty dollars ($750) or more than three thousand
dollars ($3,000), provided the petitioning retailer has had no
other accusation filed against him or her by the department
during the prior three years from the date of the petition that
has resulted in a final decision to suspend or revoke the retail
license concerned.”; (5) added subd (e); (6) redesignated former
subd (c) to be subd (f); and (7) amended subd (f)(1) by (a)
deleting “Notwithstanding the provisions of subdivision (a),”
at the beginning of subd (f)(1); (b) substituting “may not be” for
“shall be not” after “offer in compromise” the second time it
appears; and (c) substituting “may” for “shall” after “($750)
and”; and (8) substituted “subdivision (d)” for “subdivision (a)
or (b)” at the end of subd (f)(2).

2023 Amendment (ch 613): Substituted “six thousand
dollars ($6,000)” for “three thousand dollars ($3,000)” in (d)(1);
in (d)(2), substituted “the petitioning retailer” for “him or her”
and “twelve thousand dollars ($12,000)” for “six thousand
dollars ($6,000)”; and substituted “forty thousand dollars
($40,000)” for “twenty thousand dollars ($20,000)” in the
second sentence of (e).
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Cross References:

Prohibited economic interests in onsale license: B & P C
§ 25500.

Prohibited economic interests in offsale general license: B &
P C § 25502.

Prohibited sales, advertising, and promotional activities: B
& P C § 25503.

Gifts or premiums on sales: B & P C § 25600.

Disposition of fees and tax moneys: B & P C § 25761.

State funds: Gov C §§ 16300 et seq.

Treatises:

Cal. Forms Pleading & Practice (Matthew Bender) ch 18
“Alcoholic Beverage Licenses”.

Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.200[1].

SUGGESTED FORMS

Petition For Stay Before the Department of Alcoholic
Beverage Control (Usually Referred to as Petition and Offer
in Compromise)

[Caption]

, hereby petitions the Department of Alcoholic Bev-
erage Control for permission to make an offer in compromise
by the payment of $__ in lieu of serving the suspension
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period previously ordered by a final decision of the Depart-
ment.

The following information is furnished in support of this
petition:

1. Public welfare and morals would not be impaired by
permitting petitioner to operate during the period set for
suspension in that .

2. The operative date ordered for petitioner’s suspension is
[was] ____ [date], for a total of days.

[If this period has passed, insert below the actual daily gross
sales, including sales tax, of alcoholic beverages during the
period ordered for suspension. If the period has not passed,
insert below the monthly gross sales, including sales tax, of
alcoholic beverages for the past 13 months].

3.

(a) __ [If petitioner reports the actual daily gross sales
in Item 2 above, insert total amount of daily gross sales].

(b) ___ [If petitioner reports monthly gross sales in Item

2 above, estimate the total of gross sales, including sales tax, of
alcoholic beverages for the suspension period].
4. [Twenty per cent] of the amountof _____

. [Item
3(a) or Item 3(b)] equals $.

[Note: This amount must be the amount of petitioner’s offer,
providing that the amount is not less than $250.00 or more
than $20000.00)].
5. [Specify the books and records from which the
figures set forth in Item 2 were taken].
In presenting this petition to the Department of Alcoholic
Beverage Control, petitioner hereby waives all rights to ap-
peal and judicial review of the Department’s decision suspend-
ing his license in the above—noted registered case.
I hereby declare, under penalty of perjury, that the statements
of fact in answer to the questions contained in this petition are
true and correct.
Dated

[Signature]
[Note: This form is only applicable when a decision of the
Department suspending a license for thirty days or less be-
comes final, and before the operative date of such suspension.
In effect, this procedure provides for payment of a fine in lieu of
serving a suspension, but is not granted as a matter of right,
and only in those instances where the prior record of the
licensee is satisfactory.]

§ 23096. Order

The moneys derived from a payment in compro-
mise under Section 23095 shall be paid to the
State Treasury for deposit in the Alcohol Bever-
age Control Fund. Upon such payment, the de-
partment shall enter its further order perma-
nently staying the imposition of the suspension.

HISTORY:
Added Stats 1957 ch 2298 § 1.

NOTES TO DECISIONS

1. Constitutionality

Department of Alcoholic Beverage Control’s refusal to con-
sider an offer of compromise from a licensee whose license was
suspended for 45 days, based on the provision in B & P C
§ 23095 that limited such compromises to licensees whose
licenses were suspended for 30 days or less, was not a denial
of due process or of equal protection. Woods v. Alcoholic
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Beverage Appeals Board (C.D. Cal. 1980), 502 F. Supp. 528,
1980 U.S. Dist. LEXIS 15261.
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Cross References:
Disposition of fees and tax moneys: B & P C § 25761.
State funds: Gov C §§ 16300 et seq.

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.200([1].

§ 23097. Limitations on authority of depart-
ment in connection with peti-
tion

In connection with any such petition, the au-
thority of the department is limited to the grant-
ing of such stays as are necessary for it to com-
plete its investigation and make its findings and,
if it makes such findings, to the granting of an
order permanently staying the imposition of the
entire suspension or of that portion of the suspen-
sion not otherwise conditionally stayed by the
decision of the department. If the suspension was
imposed as a result of an accusation filed by
another public officer acting in his official capac-
ity, the department shall not order such perma-
nent stay of suspension without the written con-
currence of such other public officer.

HISTORY:

Added Stats 1957 ch 2298 § 1. Amended Stats 1961 ch 775
§1.
Amendments:

1961 Amendment: Substituted “entire suspension or of
that portion of the suspension not otherwise conditionally

stayed by the decision of the department” for “suspension” at
the end of the first sentence.
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Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.200[1].

§ 23098. When suspension may go into ef-
fect

If the department does not make the findings
required in Section 23095, and does not order the
suspension permanently stayed, the suspension
shall go into effect on the operative date finally
set by the department.

HISTORY:
Added Stats 1957 ch 2298 § 1.
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Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.200(1].
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§ 23100
CHAPTER 2
Authorized Unlicensed Transactions and
Exemptions
Section

23100. Sale of stock of lawfully acquired beverages following
loss of license.

23101. Sale by bank of beverages or warehouse receipts
acquired as security for loan.

23102. Exercise of license privileges in event of death, insol-
vency or incompetency of licensee; Absence of
competent surviving colicensee; Persons autho-
rized to act; Limitations.

23103. [Section repealed 1959.]

23104. Sale of beverages in damaged containers.

23104.1. Return of wine by retailer to seller.

23104.2. Return of beer by retail licensee to wholesaler or
manufacturer.

23104.3. Return of distilled spirits by retail licensee.

23104.4. Sale of alcoholic beverages included in inventory of
estate by personal representative.

23104.5. Sale of alcoholic beverages pursuant to writ of ex-
ecution.

23104.6. “Vintage wine” acquired from private collection.

23105. Sale by warehouseman to enforce lien.

23106. Storage of beverages in bonded warehouses; Storing
other beverages in private or public warehouse
under certain conditions.

Acquiring of beverages within State for export.

Purchase and export by licensees of other states of
bulk brandy stored in internal revenue bonded
warehouse; Purchase of warehouse receipts.

Transportation through State; Affidavits and checking
of shipments.

Application of division.

Use of tax-free ethyl alcohol by governmental agency
or other entity.

Use of tax-free alcohol or other spirits or wine in
certain products.

Alcohol sold for specified uses; Packages.

23107.
23108.

23109.

23110.
23111.

23112.

23113.

HISTORY:
Added Stats 1953 ch 152 § 1.

§ 23100. Sale of stock of lawfully acquired
beverages following loss of li-
cense

Any person in possession of a stock of lawfully
acquired alcoholic beverages following the revoca-
tion of, suspension of, voluntary surrender of, or
failure to renew, the license may sell the stock,
under supervision of the department in the man-
ner as the department by rule provides, to licens-
ees authorized to sell the alcoholic beverages.

HISTORY:
Added Stats 2001 ch 657 § 2 (SB 1035).

Prior Law:

Former B & P C § 23100, similar to present section, was
added Stats 1953 ch 152 § 1, amended Stats 1955 ch 447 § 6,
Stats 2000 ch 979 § 2, and repealed Stats 2001 ch 657 § 1.

Derivation:
(a) Former B & P C § 23100, as added Stats 1953 ch 152
§ 1, amended Stats 1955 ch 447 § 6, Stats 2000 ch 979 § 2.
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(b) Stats 1935 ch 330 § 4, as amended Stats 1937 ch 758
§ 5, Stats 1941 ch 1145 § 2.
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Cross References:

Suspension and revocation of licenses: B & P C §§ 24200 et
seq.

Rules and regulations by department: B & P C § 25750.

Rules and regulations under the Administrative Procedure
Act: Gov C §§ 11371 et seq.

Excise tax on distilled spirits to be paid by any person who
possesses such spirits for sale pursuant to this Section: Rev &
Tax C § 32201.

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.200([1].

§ 23101. Sale by bank of beverages or ware-
house receipts acquired as secu-
rity for loan

Any bank, trust company, or financial institu-
tion owning or possessing alcoholic beverages or
warehouse receipts therefor as security for an
obligation or as a result of enforcement of a
security interest may, after permission has been
given by the department, sell the alcoholic bever-
ages or warehouse receipts to a licensee autho-
rized to sell for resale such alcoholic beverages or
such warehouse receipts.

HISTORY:
Added Stats 1953 ch 152 § 1. Amended Stats 1955 ch 447 §
7; Stats 1965 ch 865 § 1.

Derivation:
Stats 1935 ch 330 § 4, as amended Stats 1937 ch 758 § 5,
Stats 1941 ch 1145 § 2.

Amendments:

1955 Amendment: Substituted “department” for “board”.

1965 Amendment: (1) Substituted “alcoholic beverages or
warehouse receipts therefor as security for an obligation or as
a result of enforcement of a security interest” for “warehouse
receipts for alcoholic beverages, which warehouse receipts
were acquired by the bank, trust company, or financial insti-
tution as security for a loan,”; (2) added “alcoholic beverages
or” after “sell the”; and (3) added “for resale” after “to sell”.
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Cross References:

Excise tax on distilled spirits to be paid by any person who
possesses such spirits for sale pursuant to this section: Rev &
Tax C § 32201.

Warehouse receipts generally: UCC §§ 7101 et seq.

Jurisprudences
Cal Jur 3d (Rev) Documents of Title § 34.

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.200(1].

Annotations:

Construction and effect of UCC Art 7, dealing with ware-
house receipts, bills of lading, and other documents of title. 21
ALR3d 1339.
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§ 23102. Exercise of license privileges in
event of death, insolvency or in-
competency of licensee; Absence
of competent surviving coli-
censee; Persons authorized to
act; Limitations

(a) On the death, insolvency or incompetency
to act of a natural person who is a licensee, the
privileges of the license may be exercised by a
competent surviving colicensee for thirty (30)
days or until an administrator, executor, guard-
ian, conservator, receiver, trustee or assignee for
the benefit of creditors of the estate of the de-
ceased, incompetent or insolvent licensee has
been appointed, whichever first occurs. If there is
no competent surviving colicensee, the privileges
of the license may be exercised by any person
acting on behalf of the deceased or incompetent
licensee or his estate.

(b) At the end of the period permitted by sub-
section (a) of this section the privileges of the
license may be exercised for sixty (60) days with-
out transfer and thereafter upon transfer by the
administrator, executor, guardian, conservator,
receiver, trustee or assignee for the benefit of
creditors of the estate of the deceased, incompe-
tent or insolvent licensee, acting jointly with any
competent surviving colicensee if such joint action
is required by law. The sixty (60) day period
provided for in this subsection may be extended
by the department for good cause.

(c) If prior to the expiration of the period per-
mitted by subsection (b) and any extension
thereof there has been filed and is pending an
application to transfer the license pursuant to
Section 24071 or otherwise, the persons exercis-
ing the privilege of the license under subsection
(b) may continue to do so until such application is
finally granted or denied.

(d) If the license was issued to a taxpayer as
defined in Section 32005 of the Revenue and
Taxation Code, the person exercising the privi-
leges of the license hereunder shall be deemed to
be a taxpayer and shall file an appropriate bond
for the purposes of Part 14 (commencing at Sec-
tion 32001) of Division 2 of the Revenue and
Taxation Code.

HISTORY:
Added Stats 1959 ch 1576 § 2. Amended Stats 1977 ch 338
§1.

Prior Law:

Former B & P C § 23102, relating to exercise of license
privileges in event of licensee’s death or incompetency, was
added Stats 1953 ch 152 § 1, amended Stats 1955 ch 447 § 8,
Stats 1957 ch 1269 § 1, and repealed Stats 1959 ch 1576 § 1.
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Amendments:
1977 Amendment: Substituted “incompetent or insolvent”
for “or incompetent” in the first sentence of subds (a) and (b).

ATTORNEY GENERAL’S OPINIONS

Authority of receiver to operate licensed premises without
obtaining transfer of license. 38 Ops. Cal. Atty. Gen. 11.
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Cross References:
Issuance and renewal of licenses: B & P C §§ 24040 et seq.
Order of resort to estate assets for payment of debts,
expenses, etc.; testamentary provision: Prob C § 21402.
Excise tax on distilled spirits to be paid by any person who
possesses such spirits for sale pursuant to this section: Rev &
Tax C § 32201.
Transfers by and between certain persons: B& P C § 24071.

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.200[1].

§ 23103. [Section repealed 1959.]

HISTORY:

Added Stats 1953 ch 152 § 1. Amended Stats 1955 ch 447 §
9, ch 1842 § 4. Repealed Stats 1959 ch 1576 § 1. The repealed
section related to the powers of administrator, executor, etc., of
licensee other than retail licensee.

Derivation:
Stats 1935 ch 330 § 4, as amended Stats 1937 ch 758 § 5,
Stats 1941 ch 1145 § 2.

§ 23104. Sale of beverages in damaged con-
tainers

Any insurer may, or any common carrier acting
as an insurer for losses to persons shipping alco-
holic beverages may, after permission has been
granted by the department, take possession of
and sell any alcoholic beverages the containers of
which have been damaged by fire or otherwise to
licensees who are authorized to sell the alcoholic
beverages.

Any licensee so qualified may purchase and
accept delivery of the alcoholic beverages from the
insurer or common carrier so authorized to sell.
This permission extends only to alcoholic bever-
ages owned by a licensee and insured against loss
or damage by the insurer or common carrier
applying for the permission. Alcoholic beverages
so sold shall be labeled or otherwise identified,
prior to and at the time of sale, as distress
merchandise, salvaged from fire, wreck, or simi-
lar catastrophe, and such label or other identifi-
cation shall be affixed over the regular label of the
merchandise, and shall provide thereon that it
was not affixed by the manufacturer.

HISTORY:
Added Stats 1953 ch 152 § 1. Amended Stats 1955 ch 447 §
10; Stats 1957 ch 1410 § 1; Stats 1959 ch 819 § 1.
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Derivation:
Stats 1935 ch 330 § 4.1, as added Stats 1945 ch 1401 § 2,
amended Stats 1947 ch 1566 § 1.

Amendments:

1955 Amendment: Substituted “department” for “State
Liquor Administrator” in the first sentence.

1957 Amendment: (1) Added “who are” before “authorized”
in the first sentence; and (2) added the last sentence.

1959 Amendment: (1) Substituted “insurer” for “insurance
company” wherever it appears in the section; and (2) added “,
and such label or other identification shall be affixed over the
regular label of the merchandise, and shall provide thereon
that it was not affixed by the manufacturer” in the last
sentence of the second paragraph.
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Cross References:

Excise tax on distilled spirits to be paid by any person who
possesses such spirits for sale pursuant to this section: Rev &
Tax C § 32201.

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.200([1].

§ 23104.1. Return of wine by retailer to
seller

Aretailer may return wine to the seller or to the
successor of the seller and the seller or his or her
successor may accept the return thereof, except
that the seller or his or her successor may not sell
wine to the retailer for a period of one year after
the date the returned wine is accepted or received
unless any of the following exists:

(a) The wine is returned in exchange for the
identical quantity, brand, and item of wine.

(b) The wine is returned pursuant to court
order.

(¢c) The returned wine is a brand or item of
wine that has been discontinued by the seller or
his or her successor, and the wine is exchanged
for the identical quantity of a brand or item of
similar quality.

(d) The wine delivered was other than that
ordered by a retailer or was in a quantity other
than that ordered. In these cases, the retailer
may, within 15 days after delivery, return the
wine to the seller or his or her successor for
exchange for the wine actually ordered, or may
return the wine delivered in excess of the wine
actually ordered. Returns under this subdivi-
sion may also be made after 15 days from the
date of delivery upon written approval of the
department.

(e) The wine has deteriorated in quality or
the container thereof has been damaged, or the
label or container for the wine has been
changed, and the wine is returned and ex-
changed for the identical quantity of the same
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brand and type of wine and size of container.
For the purpose of this subdivision, “wines of
the same type” means wines that are within the
same class as provided in Article 14 (commenc-
ing with Section 17001) of Title 17 of the
California Code of Regulations and bear the
same rate of state wine excise tax.

If wine or the container thereof is damaged or
deteriorated, and the seller thereof has ceased
to carry on a business licensed under this
division and there is no successor to the busi-
ness, the wine may be returned by a retailer to
a winegrower or wholesaler who handles the
same brand or item of wine, upon the same
terms and conditions provided in this section
for the return of wine to a seller or his or her
successor, after receiving approval from the
department.

The approval of the department shall be
required only for returns made after 15 days
from the date of delivery under the provisions of
subdivision (d), or returns made under the
provisions of the immediately preceding para-
graph.

(f) As used in subdivisions (a), (c¢), and (e),
the term “identical quantity” includes wine in
metric measure containers and wine in United
States standard measure containers that con-
tain substantially the same amount of wine.

(g) Notwithstanding the above provisions, a
seller may accept the return of wine from a
seasonal or temporary licensee if, at the termi-
nation of the period of the license, the seasonal
or temporary licensee has wine remaining un-
sold, or from an annual licensee operating on a
temporary basis if, at the termination of the
temporary period, the annual licensee has wine
remaining unsold.

HISTORY:
Added Stats 1980 ch 1368 § 1. Amended Stats 1995 ch 139
§ 1 (AB 1781); Stats 1996 ch 124 § 5 (AB 3470).

Amendments:

1995 Amendment: In addition to making technical
changes, (1) substituted “The wine” for “It” at the beginning of
subd (b); (2) amended subd (e) by (a) substituting “provided in
Article 14 (commencing with Section 17001) of Title 17 of the
California Code of Regulations” for “defined in Sections 17005
to 17050, inclusive, by the Standards of Identity and Quality,
Title 17, California Administrative Code”; and (b) deleting the
former last sentence which read: “Wines returned and ex-
changed pursuant to this subdivision shall have the same
current posted price to retailers.”; and (3) added subd (g).

1996 Amendment: Made technical changes.
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Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.200([1].



Page: 73 Date: 01/12/24 Time: 8:20:4 Style Spec Used: CA_ABC
Path: @psc3913/eden_primary/primary/CA/CAABCAct_edition/CA_CLP_ABC_24E_ProofFromDataset_26218_P3_PREVIEW_40_psc3786_001

633

§ 23104.2. Return of beer by retail licensee
to wholesaler or manufacturer

(a) Subject to the exceptions specified in subdi-
vision (b), a retail licensee may return beer to the
wholesaler or manufacturer from whom the retail
licensee purchased the beer, or any successor
thereto, and the wholesaler, manufacturer, or
successor thereto may accept that return if the
beer is returned in exchange for the identical
quantity and brand of beer. A wholesaler or manu-
facturer, or any successor thereto, shall not accept
the return of any beer from a retail licensee
except when the beer delivered was not the brand
or size container ordered by the retail licensee or
the amount delivered was other than the amount
ordered, in which case the order may be corrected
by the wholesaler or manufacturer who sold the
beer, or any successor thereto. If a package had
been broken or otherwise damaged prior to or at
the time of actual delivery, a credit memorandum
may be issued for the returned package by the
wholesaler or manufacturer who sold the beer, or
any successor thereto, in lieu of exchange for an
identical package when the return and correc-
tions are completed within 15 days from the date
the beer was delivered to the retail licensee.

(b) Notwithstanding subdivision (a), a whole-
saler or manufacturer, or any successor thereto,
may accept the return of beer purchased from
that wholesaler, manufacturer, or successor
thereto, as follows:

(1)(A) From a seasonal or temporary licensee
if at the termination of the period of the
license the seasonal or temporary licensee
has beer remaining unsold, or from an an-
nual licensee operating on a temporary basis
if at the termination of the temporary period
the annual licensee has beer remaining un-
sold.

(B) For purposes of subparagraph (A), an
annual licensee shall be considered to be
operating on a temporary basis if the licensee
operates at seasonal resorts, including sum-
mer and winter resorts, or at sporting or
entertainment facilities, including race-
tracks, arenas, concert halls, and convention
centers. Temporary status shall be deemed
terminated when operations cease for 15
days or more. No wholesaler or manufac-
turer, or successor thereto, shall accept the
return of beer from an annual licensee con-
sidered to be operating on a temporary basis
unless the licensee notifies that wholesaler or
manufacturer, or successor thereto, within 15
days of the date the licensee’s operations
ceased.
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(2)(A) Subject to subparagraph (B), a whole-
saler or manufacturer, or any successor
thereto, may, with department approval, ac-
cept the return of a brand of beer discontin-
ued in a California market area or a seasonal
brand of beer from a retail licensee, provided
that the beer is exchanged for a quantity of
beer of a brand produced or sold by the same
manufacturer with a value no greater than
the original sales price to the retail licensee
of the returned beer. For purposes of this
subparagraph, “seasonal brand of beer”
means a brand of beer, as defined in Section
23006, that is brewed by a manufacturer to
recognize a season or a holiday and is so
identified by appropriate product packaging
and labeling.

(B) A discontinued brand of beer may not
be reintroduced for a period of 12 months in
the same California market area in which a
return and exchange of that beer as described
in subparagraph (A) has taken place. A sea-
sonal brand of beer may not be reintroduced
for a period of six months in the same Cali-
fornia market area in which a return and
exchange of that beer as described in sub-
paragraph (A) has taken place.

(¢) Notwithstanding subdivision (a), a whole-
saler or manufacturer, or any successor thereto,
may accept the return of beer purchased from
that wholesaler or manufacturer, or any successor
thereto, by the holder of a retail license following
the revocation of, suspension of, voluntary sur-
render of, or failure to renew the retail license.

(d) A wholesaler or manufacturer, or any suc-
cessor thereto, may credit the account of the
retailer identified in subdivision (¢) in an amount
not to exceed the original sales price to the
retailer of the returned beer, provided that the
beer has been paid for in full.

(e)(1) Notwithstanding the 15-day time limit

for the return of beer described in subdivision

(a), beer that is recalled or that is considered by

a manufacturer, importer, or governmental en-

tity to present health, safety, or product quality

issues if distributed, offered for sale, or sold in
the state may be accepted for return at anytime
from a retailer and be picked up by the seller of
beer. The seller of beer may exchange the re-
turned beer for identical product, if safe inven-
tory or quality-controlled product inventory is
available, issue a deferred exchange memoran-
dum showing the beer was picked up and is to
be replaced when inventory is available, or
issue a credit memorandum to the retailer for
the returned beer. The seller of beer may ex-
change with the manufacturer or importer the
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returned beer and the seller of beer’s inventory
that was recalled or considered to present
health, safety, or product quality issues. The
returned beer may be exchanged for identical
product, if safe inventory or quality-controlled
product inventory is available, or the seller of
beer may elect to receive either a refund from or
be issued a credit memorandum by the manu-
facturer or importer for the returned beer and
seller of beer’s inventory that was recalled or
considered to present health, safety, or product
quality issues.

(2) Returns for manufacturer or importer
product quality issues pursuant to this subdi-
vision are subject to department approval, and
shall not include the return of beer due to the
aging of beer.

(f) Notwithstanding subdivision (a), a licensee
may accept the return of unsold and unopened
beer from an organization that obtained a tempo-
rary license pursuant to Section 24045 or
24045.1. The licensee may credit the account of
the organization in an amount not to exceed the
original sales price of the returned beer, provided
that the beer has been paid for in full.

(2)(1) Notwithstanding subdivision (a), an on-
sale retail licensee that purchases beer for sale
at an event for which a catering authorization
is issued by the department pursuant to Section
23399 may return the unused and unopened
beer to the original selling licensee at the con-
clusion of the catered event or upon expiration
of the catering authorization, provided the beer
was purchased for use or sale only at that event
and the on-sale retail licensee does not also
provide any beer for use or sale at the event
from its permanent licensed premises. The on-
sale retail licensee holding the catering autho-
rization shall record and maintain a record of
the inventory of all unused and unopened beer
to be returned at the conclusion of the catering
event. The original selling licensee shall pre-
pare an invoice to reflect the returned beer that
shall reference the original sales invoice and
shall provide the on-sale retail licensee holding
the catering authorization with a copy of the
invoice.

(2) Any beer returned pursuant to this sub-
division must be returned to the original selling
licensee at the conclusion of the catered event
or upon expiration of the catering authoriza-
tion. The original selling licensee may credit
the account of the on-sale retail licensee in an
amount not to exceed the original sales price of
the returned beer, provided the beer has been
paid for in full.
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HISTORY:

Added Stats 1957 ch 1409 § 1. Amended Stats 1965 ch 1128
§ 1; Stats 1974 ch 270 § 1; Stats 1995 ch 97 § 1 (SB 436); Stats
1998 ch 273 § 1 (SB 452); Stats 1999 ch 83 § 18 (SB 966); Stats
2001 ch 657 § 3 (SB 1035); Stats 2008 ch 508 § 2 (AB 3071),
effective January 1, 2009; Stats 2012 ch 163 § 1 (SB 1393),
effective January 1, 2013; Stats 2013 ch 242 § 1 (AB 782),
effective January 1, 2014; Stats 2014 ch 808 § 1 (AB 2010),
effective September 29, 2014; Stats 2023 ch 295 § 1 (SB 844),
effective September 30, 2023.

Amendments:

1965 Amendment: Added “or from an annual licensee
operating on a temporary basis if at the termination of such
temporary period he has beer remaining unsold” at the end of
the second paragraph.

1974 Amendment: (1) Designated the first paragraph to be
the first sentence of subd (a); (2) added the second sentence of
subd (a); (3) added subdivision designation (b); and (4) added
“Notwithstanding the provisions of subdivision (a),” at the
beginning of subd (b).

1995 Amendment: In addition to making technical
changes, (1) substituted “. If” for “ or if” at the end of the
second sentence in subd (a); (2) added subdivision designation
(b)(1); and (3) added subd (b)(2).

1998 Amendment: Substituted the section for the former
section which read: “(a) A retailer may return beer to the seller
and the seller may accept the return thereof if the beer is
returned in exchange for the identical quantity and brand of
beer. No licensee authorized to sell beer to retailers shall
accept the return of any beer from a retailer except when the
beer delivered was not the brand or size container ordered by
the retailer, or the amount delivered was other than the
amount ordered, in which case the order may be corrected. If
a package had been broken or otherwise damaged prior to or
at the time of actual delivery, a credit memorandum may be
issued for the returned package in lieu of exchange for an
identical package when the return and corrections are com-
pleted within 15 days from the date the beer was delivered to
the retailer. (b)(1) Notwithstanding the provisions of subdivi-
sion (a), a seller may accept the return of beer from a seasonal
or temporary licensee if at the termination of the period of the
license the seasonal or temporary licensee has beer remaining
unsold, or from an annual licensee operating on a temporary
basis if at the termination of the temporary period the annual
licensee has beer remaining unsold. (2) For purposes of this
subdivision, an annual licensee shall be considered to be
operating on a temporary basis if he or she operates at
seasonal resorts, including summer and winter resorts, or at
sporting or entertainment facilities, including racetracks, are-
nas, and concert halls. Temporary status shall be deemed
terminated when operations cease for 15 days or more. No
seller shall accept the return of beer from an annual licensee
considered to be operating on a temporary basis, unless the
licensee notifies the seller within 15 days of the date the
licensee’s operations ceased.

1999 Amendment: (1) Deleted the comma before “or the
amount delivered” in the second sentence of subd (a); and (2)
amended subd (b)(1)(B) by (a) deleting “this” after “For pur-
poses of” in the first sentence; (b) deleting the comma after
“temporary basis” in the last sentence; and (c¢) adding the
comma before “within 15 days” in the last sentence.

2001 Amendment: Added subds (c) and (d).

2008 Amendment: Added subd (e).

2012 Amendment: (1) Amended the first sentence of subd
(e) by (a) substituting “or that is considered by a manufac-
turer, importer, or governmental entity to present” for “for”; (b)
adding “if distributed, offered for sale, or sold in the state”; (2)
added the last sentence of subd (e); and (3) added subd (f).
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2013 Amendment: Added (1) “for” in the second sentence of
subd (f); and (2) subd (g).

2014 Amendment: (1) Added subdivision designation
(e)(1); (2) amended subd (e)(1) by (a) substituting “, safety, or
product quality issues” for “or safety issues” in the first and
last sentences; (b) adding “or quality-controlled product inven-
tory” in the second and last sentences; (c¢) substituting
safety, or product quality issues.” for “or safety issues” in the
third sentence; and (d) adding “The returned beer may be
exchanged” in the last sentence; and (3) added subd (e)(2).

2023 Amendment (ch 295): In the second sentence of (a),
substituted “A wholesaler” for “No wholesaler” and added
“not”; substituted “the licensee” for “he or she” in the first
sentence of (b)(1)(B); and substituted “recognize a season or a
holiday” for “commemorate a specific holiday season” in
(b)(2)(A).
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Cross References:

Seizure of alcoholic beverages acquired or exchanged in
violation of this section: B & P C § 25350.

Excise tax on distilled spirits to be paid by any person who
possesses such spirits for sale pursuant to this section: Rev &
Tax C § 32201.

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.200[1].

§ 23104.3. Return of distilled spirits by re-
tail licensee

A retail licensee may make a return of distilled
spirits to the wholesaler, rectifier or manufac-
turer from whom he purchased the distilled spir-
its or to the successor of such wholesaler, rectifier
or manufacturer, or in the event that such whole-
saler, rectifier or manufacturer has ceased carry-
ing on a business licensed under this division and
there is no successor to such business, the return
may be made to some other wholesaler, rectifier or
manufacturer after the retail licensee has ob-
tained from the department approval to make
such return. A retail licensee may exchange a
package of distilled spirits for a similar package of
the same brand with any manufacturer, rectifier
or wholesaler whether or not the retail licensee
had purchased the package from the manufac-
turer, rectifier or wholesaler with whom he is
exchanging it for a similar package of the same
brand.

HISTORY:
Added Stats 1953 ch 1331 § 1. Amended Stats 1955 ch 447
§ 11.

Amendments:
1955 Amendment: Substituted “department” for “board” in
the first sentence.
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Cross References:
Seizure of alcoholic beverages acquired or exchanged in
violation of this section: B & P C § 25350.
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Excise tax on distilled spirits to be paid by any person who
possesses such spirits for sale pursuant to this section: Rev &
Tax C § 32201.

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.200[1].

§ 23104.4. Sale of alcoholic beverages in-
cluded in inventory of estate by
personal representative

An executor or administrator of the estate of a
deceased person who was not a licensee at the
time of his death but in whose estate there is
included an inventory of alcoholic beverages, or
the guardian or conservator of the estate of an
incompetent person in whose estate there is in-
cluded an inventory of alcoholic beverages, is
authorized to sell such alcoholic beverages to a
licensee authorized to sell the same in accordance
with regulations prescribed by the department.
Nothing in this division prevents or restricts the
sale to a nonlicensee of bottled wine included
among such inventory of alcoholic beverages by
such executor, administrator, guardian, conserva-
tor, or an auctioneer acting as an agent of any of
the foregoing when the sale is in compliance with
Section 24045.8.

HISTORY:
Added Stats 1953 ch 1331 § 3. Amended Stats 1955 ch 447
§ 12; Stats 1959 ch 1576 § 3; Stats 1981 ch 212 § 1.

Amendments:

1955 Amendment: Substituted “department” for “board” at
the end of the section.

1959 Amendment: Added “or conservator” after “guard-
ian”.

1981 Amendment: Added the second sentence.

RESEARCH REFERENCES AND PRACTICE AIDS

Cross References:

Issuance of temporary offsale wine license: B & P C
§ 24045.8.

Guardian and ward; sales, mortgages, leases and convey-
ances: Prob C §§ 2540 et seq.

Presentation and settlement of conservatorship accounts:
Prob C §§ 2620 et seq.

Sales of estate property: Prob C §§ 10000 et seq.

Excise tax on distilled spirits to be paid by any person who
possesses such spirits for sale pursuant to this section: Rev &
Tax C § 32201.

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.200[1].

§ 23104.5. Sale of alcoholic beverages pur-
suant to writ of execution

A sheriff or any other person appointed by a
court of competent jurisdiction may sell alcoholic
beverages pursuant to a writ of execution to
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satisfy a judgment, or to execute a court order, to
licensees authorized to sell such alcoholic bever-
ages. Nothing in this division prevents or restricts
the sale to a nonlicensee of bottled wine included
among such alcoholic beverages by such sheriff or
court appointee, when such sale is in compliance
with Section 24045.8.

HISTORY:
Added Stats 1957 ch 1273 § 1. Amended Stats 1981 ch 212
§ 2.

Amendments:
1981 Amendment: (1) Deleted “only” after “court order,” in
the first sentence; and (2) added the second sentence.

RESEARCH REFERENCES AND PRACTICE AIDS

Cross References:

Issuance of temporary offsale wine license: B & P C
§ 24045.8.

Excise tax on distilled spirits to be paid by any person who
possesses such spirits for sale pursuant to this section: Rev &
Tax C § 32201.

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.200([1].

§ 23104.6. “Vintage wine” acquired from
private collection

(a) Any nonlicensed person owning bottled vin-
tage wine purchased by that person at retail, is
authorized to sell that wine to a licensee autho-
rized to sell that wine if each bottle has a perma-
nently affixed label stating that the wine was
acquired from a private collection.

(b) “Vintage wine,” as used in this section,
means bottled white, rose, or sparkling wine
which is not less than five years old or bottled red
wine which is not less than 10 years old.

HISTORY:
Added Stats 1985 ch 421 § 1.
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Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.200([1].

§ 23105. Sale by warehouseman to enforce
lien

In accordance with rules prescribed by the
department, a warehouseman may sell alcoholic
beverages to enforce the lien provided for by the
Warehouse Receipts Act only to licensees autho-
rized to sell the alcoholic beverages. Notice of the
time and place of the sale shall be given to the
department prior to the sale.

HISTORY:
Added Stats 1953 ch 152 § 1. Amended Stats 1955 ch 447 §
13.
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Editor’s Notes—The “Warehouse Receipts Act” referred to in
this section was added by Stats 1953 ch 49 § 1 and repealed
by Stats 1963 ch 819 § 2, effective January 1, 1965. The
subject matter of the repealed act is generally covered by UCC
§§ 7101-7210, 7401-7603.

Derivation:
Stats 1935 ch 330 § 4.2, as added Stats 1941 ch 888 § 1.

Amendments:
1955 Amendment: Substituted “department” for “board” in
the first and second sentences.

RESEARCH REFERENCES AND PRACTICE AIDS

Cross References:

Liens in general: CC §§ 2872 et seq.

Excise tax on distilled spirits to be paid by any person who
possesses such spirits for sale pursuant to this section: Rev &
Tax C § 32201.

Warehouseman’s lien: UCC § 7209.

Legal Periodicals:
Warehouseman’s liens. 21 Cal. L. Rev. 628.

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.200(1].

§ 23106. Storage of beverages in bonded
warehouses; Storing other bev-
erages in private or public ware-
house under certain conditions

(a) Wine stored in a winery or wine cellar
bonded under the internal revenue laws of the
United States and brandy in bulk stored in an
internal revenue bonded warehouse may be
stored by or for any licensee without the necessity
of any license by the person furnishing or provid-
ing the storage space.

(b) Beer and wine upon which excise taxes
have been paid to the state at the rate fixed under
Part 14 of Division 2 of the Revenue and Taxation
Code may be stored by or for any licensee in any
private or public warehouse or elsewhere in this
state without the necessity of any license by the
person furnishing or providing the storage space
or any special additional license by the licensee.

(c) Any other alcoholic beverage may, without
the necessity of any additional license, be stored
by or for a licensee in private warehouses ap-
proved by the department, if within the limits of
the county in which the licensee’s licensed prem-
ises are located, or in a public warehouse within
that county, or may be stored in bond in a public
warehouse outside that county if the public ware-
house is also a United States customs bonded
warehouse, a United States internal revenue
bonded warehouse, or a United States bonded
wine cellar. An application for the approval of a
private warehouse shall be accompanied by a fee
of one hundred seventy dollars ($170). This fee



Page: 77 Date: 01/12/24 Time: 8:20:4 Style Spec Used: CA_ABC
Path: @psc3913/eden_primary/primary/CA/CAABCAct_edition/CA_CLP_ABC_24E_ProofFromDataset_26218_P3_PREVIEW_40_psc3786_001

637

may be adjusted by the department pursuant to
subdivisions (d) and (e) of Section 23320.

HISTORY:

Added Stats 1953 ch 152 § 1. Amended Stats 1955 ch 447 §
14, ch 1600 § 7, ch 1842 § 5; Stats 1984 ch 357 § 1; Stats 2019
ch 29 § 6 (SB 82), effective June 27, 2019.

Derivation:

Stats 1935 ch 330 § 7, as amended Stats 1937 ch 758 § 10,
Stats 1941 ch 1145 § 1, Stats 1945 ch 1401 § 8, Stats 1947 ch
1566 § 3, Stats 1949 ch 1348 § 3, ch 1418 § 1.

Amendments:

1955 Amendment: (1) Substituted “or wine cellar” for
“wine storeroom, or field warehouse” in subd (a); (2) substi-
tuted “Part 14 of Division 2 of the Revenue and Taxation Code”
for “this division” in subd (b); and (3) amended subd (c) by
substituting “department” for “board” after “by the” and “wine
cellar” for “storeroom” at the end of the subdivision.

1984 Amendment: Added the last sentence of subd (c).

2019 Amendment (ch 29): In (¢), substituted “one hundred
seventy dollars ($170)” for “fifty dollars ($50)” in the second
sentence, and added the last sentence.

ATTORNEY GENERAL’S OPINIONS

The Department of Alcoholic Beverage Control is not autho-
rized to adopt a regulation allowing a retail licensee to
transport tax paid alcoholic beverages to the retailer’s out—of—
state Free Port warehouse for “temporary retention” prior to
delivery to retailer’s licensed premises in California if such
retention constitutes storage; the department is not autho-
rized to adopt a regulation allowing a retail licensee to
transport alcoholic beverages stored by the retailer in a Free
Port warehouse facility outside the state to the retailer’s
licensed premises in California. 69 Ops. Cal. Atty. Gen. 191.

RESEARCH REFERENCES AND PRACTICE AIDS

Cross References:

Prohibited exercising of privilege under an off-sale general
license, except as provided in this section, by licensee in more
than one room or building: B & P C § 23394.5.

Warehouse receipts, bills of lading and other documents of
title: UCC §§ 7101 et seq.

Federal Cross References
Internal revenue bonded warehouses; entry of distilled
spirits for deposit in storage: 26 USCS §§ 5231 et seq.

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.200([1].

§ 23107. Acquiring of beverages within
State for export

Any person may, in accordance with rules and
regulations to be prescribed by the department,
purchase and take delivery of alcoholic beverages
within this State for delivery or use without the
State and may, without obtaining any license in
this State, export the same from this State within
90 days from the date of such purchase.

HISTORY:
Added Stats 1953 ch 152 § 1. Amended Stats 1953 ch 1331
§ 4; Stats 1955 ch 447 § 2.
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Derivation:
Stats 1935 ch 330 § 24.27, as added Stats 1941 ch 328 § 3,
amended Stats 1947 ch 839 § 2.

Amendments:
1955 Amendment: Substituted “department” for “board”.

NOTES TO DECISIONS

1. Generally

Term “export,” as used in State Alcoholic Beverage Control
Act must be applied to all shipments for delivery beyond
territorial limits of state; sale to retail liquor dealer located in
United States military reservation within boundaries of this
State and who was not licensee of State Board of Equalization
is sale within territorial boundaries of this State, and provi-
sions of Alcoholic Beverage Control Act are applicable. McKes-
son & Robbins, Inc. v. Collins (Cal. App. 1937), 18 Cal. App. 2d
648, 64 P.2d 469, 1937 Cal. App. LEXIS 565.
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Cross References:
Rules and regulations by department: B & P C § 25750.
Rules and regulations under the Administrative Procedure
Act: Gov C §§ 11371 et seq.

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.200[1].

§ 23108. Purchase and export by licensees
of other states of bulk brandy
stored in internal revenue
bonded warehouse; Purchase of
warehouse receipts

Licensees of other states may purchase bulk
brandy produced in this State and stored in an
internal revenue bonded warehouse in this State
or may purchase warehouse receipts covering the
brandy for storage in this State, and may subse-
quently, without obtaining any license therefor in
this State, export the brandy in accordance with
the rules prescribed by the department. The sale
of brandy or warehouse receipts pursuant to this
section by a taxpayer to the purchasing licensee of
another state shall be exempt from the excise tax
levied by Section 32201 of the Revenue and Taxa-
tion Code.

HISTORY:
Added Stats 1953 ch 152 § 1. Amended Stats 1955 ch 447 §
16; Stats 1963 ch 319 § 8, ch 1040 § 1.

Derivation:
Stats 1935 ch 330 § 24.27, as added Stats 1941 ch 328 § 3,
amended Stats 1947 ch 839 § 2.

Amendments:

1955 Amendment: Substituted “department” for “board” at
the end of the first sentence.

1963 Amendment: Substituted “32201 of the Revenue and
Taxation Code” for “24465”.
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Cross References:

Absence of imposition of excise tax on sale of brandy to
licensee of another state pursuant to provisions of this section:
Rev & Tax C § 32212.

Warehouse receipts generally: UCC §§ 7101 et seq.

Federal Cross References
Internal revenue bonded warehouses; entry of distilled
spirits for deposit in storage: 26 USCS §§ 5231 et seq.

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.200([1].

§ 23109. Transportation through State; Affi-
davits and checking of ship-
ments

Alcoholic beverages in continuous transit
through this State are exempt from the provisions
of this division only while in continuous transit
through this State in the possession or custody of
common carriers. The department may require
affidavits of any person on forms prescribed by
the department and may require any such ship-
ments to be checked in and checked out at the
boundaries of the State. Any person refusing to
make the affidavits required or refusing to check
in or check out the alcoholic beverages is guilty of
a misdemeanor.

HISTORY:
Added Stats 1953 ch 152 § 1. Amended Stats 1955 ch 447 §
17.

Derivation:
Stats 1935 ch 330 § 66, as amended Stats 1937 ch 758 § 98,
Stats 1941 ch 328 § 32.1.

Amendments:
1955 Amendment: Substituted “department” for “board”
wherever it appears in the second sentence.

NOTES TO DECISIONS
Analysis

1. Applicability
2. Scope

1. Applicability

State cannot constitutionally terminate business of liquor
exporter whose liquor is handed to purchaser by customs
agent at time he crosses border into Mexico where, though
purchaser has physical custody of liquor for few moments
until he crosses border, liquor is at all times under supervision
of customs agent. Ammex Warehouse Co. v. Department of
Alcoholic Beverage Control (S.D. Cal. 1963), 224 F. Supp. 546,
1963 U.S. Dist. LEXIS 8096, affd, (U.S. 1964), 378 U.S. 124,
84 S. Ct. 1657, 12 L. Ed. 2d 743, 1964 U.S. LEXIS 995.

2. Scope

This section’s exemption is not broad enough to cover “in
bond” situation where liquor may be stored in government
bonded warehouse. Ammex Warehouse Co. v. Department of
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638

Alcoholic Beverage Control (S.D. Cal. 1963), 224 F. Supp. 546,
1963 U.S. Dist. LEXIS 8096, affd, (U.S. 1964), 378 U.S. 124,
84 S. Ct. 1657, 12 L. Ed. 2d 743, 1964 U.S. LEXIS 995.

RESEARCH REFERENCES AND PRACTICE AIDS

Cross References:
Punishment for misdemeanors: B & P C § 25617.
“Common carrier”: Pub Util C § 211.

Legal Periodicals:

Effect of the twenty—first amendment on equal protection of
liquor importers. 27 Cal. L. Rev. 348.

Liquor and interstate commerce. 7 S.C. L. Rev. 230.

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.200([1].

§ 23110. Application of division

This division does not apply to the manufac-
ture, sale, or use of completely denatured ethyl
alcohol or special denatured ethyl alcohol, as
these substances are defined in the various stat-
utes and regulations of the United States Govern-
ment relating thereto.

HISTORY:
Added Stats 1953 ch 152 § 1.

Derivation:
Stats 1935 ch 330 § 67, as amended Stats 1941 ch 889 § 1.
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Cross References:
Industrial alcohol dealer’s license: B & P C § 23380.

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.200[1].

§ 23111. Use of tax-free ethyl alcohol by gov-
ernmental agency or other en-
tity

Nothing in this division prevents or restricts
the use of tax—free ethyl alcohol under regulation
of the Treasury Department of the United States
Government by any governmental agency, state
or federal, or by any scientific university or col-
lege of learning or any laboratory for use exclu-
sively in scientific research, or by any hospital or
sanitarium.

HISTORY:
Added Stats 1953 ch 152 § 1.

Derivation:
Stats 1935 ch 330 § 67, as amended Stats 1941 ch 889 § 1.

RESEARCH REFERENCES AND PRACTICE AIDS

Cross References:
Industrial alcohol dealer’s license: B & P C § 23380.
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Application of this section to excise tax imposed by Alcoholic
Beverage Tax Law: Rev & Tax C § 32053.

Federal Cross References
Denaturation: 26 USCS §§ 5331 et seq.

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.200[1].

§ 23112. Use of tax-free alcohol or other
spirits or wine in certain prod-
ucts

Nothing in this division prevents or restricts
the use of tax—free alcohol or of industrial alcohol
or other distilled spirits or wine under regulation
of the United States Government in the manufac-
ture of any of the following products, if the prod-
ucts are unfit for beverage use:

(a) Medicinal, pharmaceutical, or antiseptic
products, including prescriptions compounded
by registered pharmacists.

(b) Toilet products.

(c) Flavoring extracts.

(d) Sirups.

(e) Food products.

(f) Scientific, chemical, or industrial prod-
ucts.

HISTORY:
Added Stats 1953 ch 152 § 1.

Derivation:

(a) Stats 1935 ch 330 § 67, as amended Stats 1941 ch 889
§ 1.

(b) Former Pol C § 3383.

(c) Stats 1861 ch 401 § 78, as amended Stats 1863 ch 109
§ 1.
(d) Stats 1861 ch 401 § 79.

NOTES TO DECISIONS

1. Generally

Tax-free alcohol or industrial alcohol, though not specifically
defined, must be understood to mean undenatured ethyl
alcohol or other distilled spirits in packages of more than one
gallon for use in the trades, professions or industries, as
described in Stats 1935 ch 330 p 1123 § 6(i) (now § 23380).
Commercial Solvents Corp. v. Riley (Cal. 1936), 7 Cal. 2d 731,
62 P.2d 588, 1936 Cal. LEXIS 702.
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Cross References:
“Prescription”™ B & P C § 4036.
Industrial alcohol dealer’s license: B & P C § 23380.
Application of this section to excise tax imposed by Alcoholic
Beverage Tax Law: Rev & Tax C § 32053.

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.200([1].

§ 23113. Alcohol sold for specified uses;
Packages

Alcohol sold for the uses mentioned in Section

BUSINESS & PROFESSIONS CODE

§ 23113

23111 may be sold tax-free in packages of not less
than one-half pint capacity. Alcohol sold to a
registered pharmacist for use in compounding
prescriptions as provided in Section 23112 may be
sold to the pharmacist in packages of not less
than one-half pint capacity if the distilled spirits
excise tax is reported and paid by the licensee
selling the alcohol to the pharmacist.

The sales of alcohol authorized to be made by
this section may be made by those licensees who
are authorized to sell alcohol for use in the trades,
professions, or industries.

HISTORY:
Added Stats 1953 ch 152 § 1.

Derivation:
Stats 1935 ch 330 § 67, as amended Stats 1941 ch 889 § 1.
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Cross References:
“Prescription” B & P C § 4036.
“Registered pharmacists”™ B & P C § 4037.
Industrial alcohol dealer’s license: B & P C § 23380.
Application of this section to excise tax imposed by Alcoholic
Beverage Tax Law: Rev & Tax C § 32053.

Federal Cross References
Denaturation: 26 USCS §§ 5331 et seq.

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.200([1].

CHAPTER 3
Licenses and Fees

Article 1. In General.

Section

23300. Necessity for license.

23300.1. Revenue sharing for sale of alcoholic beverages dur-
ing state or county fair; Written agreement; Li-
cense not required where no control exercised.

23301. Penalty for operation without license.

Article 2. Fees.

23320. Types of licenses and fees; Adjustments.

23320.1. Special on-sale general licenses [Repealed].

23320.2. [Section repealed 2001.]

23320.25. [Section repealed 1994.]

23320.3. [Section repealed 2001.]

23320.3. Waiver of renewal fees for licenses expiring between
March 1, 2021 and February 28, 2023 [Renum-
bered].

23320.4. Waiver of renewal fees for licenses expiring between
March 1, 2021 and February 28, 2023.

23320.5. Surcharge.

23320.6. Wine Safety Fund.

23320.7. [Section repealed 2000.]

23321. Issuance of licenses for trains, cars of sleeping car
companies, and airplanes.

23321.5. [Section repealed 1963.]

23321.6. Issuance of licenses for vessels.
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Section

23321.7. Issuance of on-sale general bona fide public eating
place intermittent dockside license to specified
vessels.

[Section repealed 1992.]

[Section repealed 2004.]

[Section repealed 1971.]

Determination of fee where graduated according to
amount of beverages produced under license.

[Section repealed 1971.]

Wine grower’s license; Annual report; Additional fee.

Failure to report; Estimate; Arbitrary assessment;
Notice to delinquent.

Unsatisfactory report; Additional assessment; Offsets;
Notice.

Petition for reassessment; Time for.

Hearing; Notice; Continuances.

Finality of decision of department; Payment of assess-
ments.

[Section repealed 1961.]

Books of accounts to be kept by on- or off-sale general
licensees; Records.

23322.
23323.
23324.
23325.

23326.
23327.
23328.

23329.

23330.
23331.
23332.

23333.
23334.

Article 3. Rights and Obligations of Licensees.

23355. Rights and privileges of licensees.

23355.1. Deliveries of distilled spirits by licensees; Handling
of another’s products; Sale of wine at auction.

23355.2. Sale of alcoholic beverages by hotel or motel by
means of controlled access beverage cabinet.

23355.3. Events conducted by or for the benefit of nonprofit
organizations in which licensees are involved as
sponsors or participants.

23356. Manufacturer’s or wine grower’s licenses; Authorized
activities.

23356.1. Winetastings conducted by licensee; Sales or orders;
Rules.

23356.2. Beer or wine manufactured for personal or family
use; Donation to nonprofit organization; Service
of beer by nonprofit organization established to
promote home production of beer.

23356.3. Winetastings; Wines furnished by out—of-state
winegrower.

23356.5. Wine blender’s license; Privileges.

23356.6. Statutory provisions pertaining to winegrowers to
apply to wine blenders.

23356.7. Absence of effect of statute on winegrowers’ licenses;
Transfer of license.

23356.8. Wine blender’s license; Prohibition as to issuance or
ownership of retailer’s license.

23356.9. Wine tasting activity on or off premises prohibited.

23357. Licensed beer manufacturers.

23357.1. Out-of-state beer manufacturer’s certificate; Autho-
rized shipment by California manufacturer.

23357.2. Out-of-state beer manufacturer’s certificate; Provi-
sions of applicant’s undertaking and agreement;
Suspension or revocation.

23357.3. Beer tastings; Restrictions; Permit and fee; Regula-
tions.

23357.4. Beer tastings for public educational purposes.

23358. Licensed winegrowers.

23358.1. [Section repealed 1994.]

23358.2. Winegrower or brandy manufacturer; Products that
may be sold at licensed premises.

23358.3. Wine grape grower’s storage license.

23358.5. [Section repealed 1994.]

23358.6. [Section repealed 1994.]

23359. Winegrower’s license; Additional rights.

23360. Licensed brandy manufacturers.

640

Section

23361. Brandy manufacturer’s licensee; Sale to winegrowers
and consumers.

23362. Issuance of off-sale licenses to licensed winegrowers or
brandy manufacturers.

23363. Licensed manufacturers of distilled spirits originally
distilled in this State; Sale to licensees.

23363.1. Distilled spirits tastings conducted by licensed dis-
tilled spirits manufacturer; Restrictions for off-
premises tastings; Conditions for on-premises
tastings.

23363.2. Licensee authorized to conduct off-premises tastings
of distilled spirits; Restrictions; Permit.

23363.3. Brandy tastings conducted by licensed brandy
manufacturer; Restrictions for off-premises tast-
ings; Conditions for on-premises tastings.

23364. Sales by manufacturers of distilled spirits; Applicable
provisions.

23365. Distribution of distilled spirits as dividend.

23366. License of agent of manufacturer of distilled spirits.

23366.1. Solicitation of consumer to purchase through specific
retailer; Permissible sales to consumers.

23366.2. Out-of-state distilled spirits shipper’s certificate.

23366.3. Certificate; Issuance, suspension or revocation.

23366.5. Licenses authorizing solicitation of orders for licens-
ees for sale to other licensees of wine or brandy.

23367. Still license.

23368. Rectifier’s license.

23368.1. Authority under distilled spirits rectifier’s general
license; Limitations on issuance; Fee.

23369. Qualification for rectifier’s license.

23370. Issuance of distilled spirits manufacturer’s agent’s
license; Construction.

23371. Rectifier performing functions as distilled spirits
wholesaler.

23372. Wine rectifier’s license.

23373. Authority under winegrower’s agent’s license.

23373.1. Holding of license of winegrower’s agent by holder of
wholesaler’s or retail license.

23373.2. Representation of winegrower or brandy manufac-
turer.

23373.3. [Section repealed 1994.]

23373.4. Additional functions authorized under winegrower’s
agent’s license.

23373.5. Disciplinary action against winegrower or brandy
manufacturer for violation committed by holder
of winegrower’s agent’s license.

23374. Importer’s license.

23374.5. Distilled spirits importer’s general license.

23374.6. Beer and wine importer’s general license.

23375. Public warehouse license; Duplicate.

23375.5. Issuance of distilled spirits importer’s general li-
cense; Prohibitions.

23375.6. Issuance of beer and wine importer’s general license;
Prohibitions.

23376. Custom broker’s license.

23377. Wine broker’s license.

23378. Wholesaler’s license.

23378.05. Sale or offer of sale of beer by beer wholesaler;
Requirements.

23378.1. California brandy wholesaler’s license; Number au-
thorized; Fee.

23378.2. Issuance of retail package off-sale beer and wine
licenses to licensed wholesalers or importers.

23379. Beer and wine wholesaler’s license; Additional rights.

23380. Industrial alcohol dealer’s license.

23381. Acts authorized by specified licenses.

23382. Offer to sell distilled spirits stored in warehouse.
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Section

23383. Transfer of title to specified beverages stored in public
warehouse to other licensees.

23384. Sale of tax—paid beverages mentioned in license to

certain nonlicensees.

Sale of distilled spirits by manufacturers and rectifiers

for use in trades, professions, or industries.

Giving away of samples.

Sales by wholesalers or rectifiers for out-of-State de-

livery and use.

Sale of beer from wagons or trucks by manufacturers

or wholesalers to licensees.

Duplicate licenses for branch office operations; Limi-

tations; Application.

Winegrower and brandy manufacturer off-site privi-

leges; Duplicate license; Transferability.

23390.5. Prohibition against sale at “licensed branch office”;
Exceptions.

23391. Violations in exercise of license privileges at branch
office.

23392. Violations in connection with premises where manu-
facture of beer or production of wine is per-
formed.

23393. Retail package off-sale beer and wine license.

23393.5. Limited off-sale retail wine license; Conditions; Ap-
plication.

23394. Off-sale general license.

23394.5. Rooms or buildings in which off-sale general license
privileges exercisable under single license.

23394.7. No privileges under off-sale license permitted at any
customer-operated checkout stand on licensee’s
premises.

23395. Sale of bitters or similar preparations in packages of
less than one-half pint.

23396. On-sale license.

23396.1. On-sale general license for restricted service lodging
establishments.

23396.2. On-sale general license for wine, food and art cul-
tural museum, and educational center.

23396.3. Brewpub-restaurant license.

23396.5. Removal of partially consumed beverage.

23396.6. Issuance of instructional tasting license; Instruc-
tional tasting event.

23397. On-sale license; Service of beverages on trains, boats,
and airplanes; Restrictions.

23398. On-sale licensee; Purchase or possession of bitters in
packages of less than one-half pint.

23398.5. Sale of soju and shochu.

23399. On-sale general license; Fees; License issued upon
renewal or transfer of license; Adjustments; De-
posit of fees.

23399.1. When license or permit not required for serving and
otherwise disposing of alcoholic beverages.

23399.2. Authorization under special on-sale general license;
Club permitted to operate premises under special
license.

23399.3. On-sale special beer and wine license for hospitals,
convalescent homes, and rest homes.

23399.4. Certified farmers’ market sales permit issued to
licensed winegrower; Instructional tasting event.

23399.45. Certified farmers’ market beer sales permit; Re-
quirements and restrictions.

23399.5. Service of alcoholic beverages in limousines, hot air
balloons, or barbering or cosmetology establish-
ments.

23399.52. Licenses for facilities located in Placer County and
Washoe County, Nevada.

23399.6. Wine sales event permit.

23399.65. Brewery event permit.

23385.

23386.
23387.

23388.

23389.

23390.
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23399.7. Sales of alcoholic beverages from golf cart.

23400. On-sale general license; Purchase and possession of
distilled spirits in packages.

23401. On-sale general license; Exercise of rights and privi-
leges granted by off-sale beer and wine license.

23401.5. On-sale license for a bona fide public eating place;
Exercise of rights and privileges granted by off-
sale beer and wine license [Repealed effective
December 31, 2026].

23402. Retailers to purchase from licensees only.

23402.5. Sale of beer purchased from beer manufacturer at
the manufacturer’s premises by retailers.

23403. Possession of certain undenatured alcohol by retailers
forbidden; Penalty.

23404. Salesmen forbidden to abet violations.

23405. Corporations holding license under division.

23405.1. Limited partnership.

23405.2. Limited liability company; Record of members; Re-
quired reports; Ownership interests; Documents
to be on file.

23405.3. Report of change in ownership, management or
control of corporation, limited partnership, or
limited liability company.

23405.4. Qualification of investor in private equity fund that
holds interest in license; Affidavit of compliance.

Article 4. Club Licenses.

23425. American national fraternal organization.

23426. Golf clubs; Swimming and tennis clubs.

23426.5. Tennis club; Discrimination prohibited.

23427. Yacht clubs.

23428. Bar associations.

23428.1. County medical associations.

23428.2. Rod and gun clubs.

23428.4. Nonprofit social club of mobilehome owners.

23428.5. Press clubs.

23428.6. Livestock associations.

23428.7. Bona fide horse riding clubs.

23428.8. Parlors of Native Sons of the Golden West.

23428.9. Nonprofit social club.

23428.10. Peace officers’ associations.

23428.11. Firemen’s associations.

23428.12. Nonprofit social and religious club.

23428.13. Club operated by common carrier at airport termi-
nal.

National Guard clubroom.

American Citizens Club.

Nonprofit social luncheon club.

American GI Forum of the U.S.

Chartered labor council.

Handball and racquetball clubs; Discrimination
prohibited.

Nonprofit corporation with memberships issued to
owners of condominiums and stock cooperatives.

Local dental society; Discrimination.

Nonprofit corporation promoting cultural ties be-
tween citizens of foreign country and of the
United States.

Letter carriers local chartered by national labor
organization; Discrimination prohibited; Limita-
tion on license.

Nonprofit social organizations.

Hidalgo Society operating to advance education;
Discrimination.

Nonprofit property owners’ association included in
term.

Peace officers’ and employees’ association.

23428.14.
23428.15.
23428.16.
23428.17.
23428.18.
23428.19.

23428.20.
23428.21.
23428.22.
23428.23.
23428.24.
23428.25.
23428.26.

23428.217.
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23428.28. Beach and athletic club owning or operating stan-
dard swimming pool; Minimum membership and
time of operation; Discrimination prohibited.

23428.29. Nonprofit umbrella organization providing central

meeting location, resources, and services for vet-
erans; Required number of veterans organiza-
tions served.

23429. What constitutes club.

23430. Club license; Issuance.

23431. Rights and privileges; License not transferable; Issu-

ance of license.

23432. Eligibility for club license of club transferring onsale

general license.

23432.5. [Section repealed 1983.]

23433. Issuance of off-sale licenses to golf clubs; Fee.

23433.5. License to be denied nonprofit lawn bowls club for

discrimination.

23434. Issuance of new club license to club not organized as
nonprofit organization.

Membership and duration requirements for new club
license.

Off-sale privileges.

Nondeductibility of purchases from alcoholic beverage
club licensee which restricts membership or use
of services based on protected characteristics;
Exception.

23435.

23437.
23438.

Article 5. Veterans’ Club Licenses.

23450. “Veterans”.

23451. What constitutes club.

23452, Issuance of license to local unit.

23452.5. Issuance of license to memorial association.
23453. Rights and privileges; Transferability.

23454. Compensation of officers and members prohibited.
23455. Revocation of license.

Article 6. Craft Distiller’s Licenses.

23500.
23501.

Citation of act.

Legislative findings and declarations.

23502. Craft distiller’s license.

23504. Sale of distilled spirits during instructional tastings.

23504.5. Direct shipment to customer by licensed craft dis-
tiller [Repealed effective January 1, 2025].

23506. Conditions for serving as officer or director, or for
holding ownership interest in, on-sale licenses or
business conducted under license.

23508. Sale of beers, wines, and distilled spirits during pri-

vate events or functions.

Article 7. Music Venue License.

23550. Definitions.
23552. License to sell beer, wine, and distilled spirits.

HISTORY:
Added Stats 1953 ch 152 § 1.
ARTICLE 1

In General
HISTORY:
Added Stats 1953 ch 152 § 1.
§ 23300. Necessity for license

No person shall exercise the privilege or per-
form any act which a licensee may exercise or
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perform under the authority of a license unless
the person is authorized to do so by a license
issued pursuant to this division.

HISTORY:
Added Stats 1953 ch 152 § 1.

Derivation:
(a) Stats 1935 ch 330 § 3, as amended Stats 1937 ch 758
§ 4.
(b) Former Pol C § 3381, as amended by Act of April 1, 1872.
(c) Stats 1861 ch 401 § 81.

NOTES TO DECISIONS
Analysis

. Generally

. Constitutionality

Sale Without License

. Transfer of License

. Particular Determinations

TR W

1. Generally

This statute is unenforceable in a national park which the
state has ceded to the United States with a reservation only to
the right to “tax persons and corporations therein.” Collins v.
Yosemite Park & Curry Co. (U.S. 1938), 304 U.S. 518, 58 S. Ct.
1009, 82 L. Ed. 1502, 1938 U.S. LEXIS 1030.

There is no inherent right to engage in business of selling
alcoholic beverages. Kirchhubel v. Munro (Cal. App. 1st Dist.
1957), 149 Cal. App. 2d 243, 308 P.2d 432, 1957 Cal. App.
LEXIS 2024.

There is no inherent right in citizen to sell intoxicating
liquors by retail; it is not privilege of citizen of state or of
United States, and since it is business attended with danger to
community, it may be prohibited or be permitted under such
conditions as will limit to utmost its evils. Jacques, Inc. v.
State Board of Equalization (Cal. App. 3d Dist. 1957), 155 Cal.
App. 2d 448, 318 P.2d 6, 1957 Cal. App. LEXIS 1307.

This section had no application as to right of original
licensee to have license retransferred pursuant to lease agree-
ment. Cavalli v. Macaire (Cal. App. 1st Dist. 1958), 159 Cal.
App. 2d 714, 324 P.2d 336, 1958 Cal. App. LEXIS 2060.

Department’s determination that liquor business was
owned in part by licensee’s husband and that license should be
suspended indefinitely was not supported by substantial evi-
dence where, among other things, both real property on which
premises were located and license were purchased in wife’s
name as sole owner and improvements, even if made by
husband on wife’s property out of community funds, gave him
no interest therein. Ciambetti v. Department of Alcoholic
Beverage Control (Cal. App. 3d Dist. 1958), 161 Cal. App. 2d
340, 326 P.2d 535, 1958 Cal. App. LEXIS 1739.

The validity of a caterer’s permit issued pursuant to B & P
C § 23399 and Cal. Admin. Code [now Cal Code Regl], tit. 4,
reg. 60.5, is dependent upon the existence of a valid, effective
and unrevoked onsale alcoholic beverage license. Therefore,
alcoholic beverage sales by individuals displaying a caterer’s
permit after revocation of their onsale license were without
authority and were in violation of B & P C § 23300, prohibit-
ing individuals from operating as licensees without a license.
Department of Alcoholic Beverage Control v. Locker (Cal. App.
2d Dist. 1982), 129 Cal. App. 3d 381, 181 Cal. Rptr. 55, 1982
Cal. App. LEXIS 1330.

2. Constitutionality
Right to possess, make or deal in intoxicating liquor is not a
privilege or such property right that state legislation prohib-
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iting, restricting or regulating its manufacture, use, posses-
sion, distribution or sale violates US Const, Fourteenth
Amendment. Cooper v. State Board of Equalization (Cal. App.
1st Dist. 1955), 137 Cal. App. 2d 672, 290 P.2d 914, 1955 Cal.
App. LEXIS 1242.

Liquor license has certain attributes of property, but it is
type of property which state, under police power, has power to
control and regulate. Cooper v. State Board of Equalization
(Cal. App. 1st Dist. 1955), 137 Cal. App. 2d 672, 290 P.2d 914,
1955 Cal. App. LEXIS 1242.

Governing authority may, in exercise of police power for
protection of public morals, health and safety, grant privilege
of selling alcoholic beverages on such terms and conditions as
it may determine. Kirchhubel v. Munro (Cal. App. 1st Dist.
1957), 149 Cal. App. 2d 243, 308 P.2d 432, 1957 Cal. App.
LEXIS 2024.

Strict regulation of business of selling alcoholic beverages is
public policy of state, and good moral character of licensees is
important in such regulation. Jacques, Inc. v. State Board of
Equalization (Cal. App. 3d Dist. 1957), 155 Cal. App. 2d 448,
318 P.2d 6, 1957 Cal. App. LEXIS 1307.

In a proceeding for the suspension of a bar owner’s on-sale
general license to sell alcoholic beverages, the introduction in
evidence of the bar owner’s written admission that he had
purchased a quantity of beer from an unlicensed vendor for
resale in his business did not deprive the bar owner of due
process of a law, such license to sell intoxicants is not a
proprietary right within the meaning of due process. Mumford
v. Department of Alcoholic Beverage Control (Cal. App. 4th
Dist. 1968), 258 Cal. App. 2d 49, 65 Cal. Rptr. 495, 1968 Cal.
App. LEXIS 2386.

3. Sale Without License

A person who sells without a license is guilty of a violation,
even though the sale was one that could not lawfully be made
by a licensee. People v. Minter (Cal. App. Dep’t Super. Ct.
1946), 73 Cal. App. 2d Supp. 994, 167 P.2d 11.

In a prosecution for selling whiskey without a license, where
the defendant was asked if he would sell some good whiskey
and he produced a bottle bearing the label “Old Crow Whisky,
100 Proof” upon which were unbroken United States Govern-
ment revenue stamps, although the bottle was never opened
and sampled, it was presumed that the statutes prohibiting
misbranding had been obeyed and the bottle contained whis-
key. People v. Minter (Cal. App. Dep’t Super. Ct. 1946), 73 Cal.
App. 2d Supp. 994, 167 P.2d 11.

In a prosecution for selling alcoholic beverages without a
license (B & P C, § 23300) the trial court correctly ruled, and
instructed the jury, that the statute defined a strict liability,
malum prohibitum offense wherein neither guilty knowledge
nor intent need be shown, and that a good faith belief that one
has a legal right to sell alcoholic beverages is not a legal
defense to violations alleged if one, in fact, has no then valid
license to sell alcoholic beverages. People v. Guinn (Cal. App.
Dep’t Super. Ct. 1983), 149 Cal. App. 3d Supp. 1, 196 Cal. Rptr.
696, 1983 Cal. App. LEXIS 2471.

4. Transfer of License

Where contract for purchase of partner’s interest in on-sale
liquor license, business and assets provided that purchaser
and remaining partner should form partnership to operate
new business, that all parties should seek transfer of license to
new firm, and that title should pass to purchaser on issuance
of new license, purchaser had no interest in business, its
assets or profits pending transfer of license, and he was
precluded from seeking appointment of receiver. Rondos v.
Superior Court of Solano County (Cal. App. 3d Dist. 1957), 151
Cal. App. 2d 190, 311 P.2d 113, 1957 Cal. App. LEXIS 1743.
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If contract for purchase of interest in on-sale business is
silent as to when title is to pass, provisions of this section will
be read into agreement and prevent transfer of title except
coincidentally with transfer of liquor license. Rondos v. Supe-
rior Court of Solano County (Cal. App. 3d Dist. 1957), 151 Cal.
App. 2d 190, 311 P.2d 113, 1957 Cal. App. LEXIS 1743.

5. Particular Determinations

Importer’s denial of approval for a beer distributorship sale,
even if unreasonable, provided no basis for the buyer to assert
claims for intentional and negligent interference with prospec-
tive economic advantage because the importer had a statutory
right to unreasonably deny approval if it compensated the
seller for any resulting loss; moreover, the importer did not
wrongfully exercise the rights of a distributor in doing so.
Crown Imports, LLC v. Superior Court (Cal. App. 2d Dist.
2014), 223 Cal. App. 4th 1395, 168 Cal. Rptr. 3d 228, 2014 Cal.
App. LEXIS 157.

ATTORNEY GENERAL’S OPINIONS

Authorization to board of equalization to issue on—sale beer
and off—sale beer and wine licenses, to establishments in area
where Penal Code prohibits sales of beer of more than 3.2 per
cent of alcohol by weight. 17 Ops. Cal. Atty. Gen. 41.

Authority of receiver to operate licensed premises without
obtaining transfer of license. 38 Ops. Cal. Atty. Gen. 11.

Illegality of unlicensed manufacture of beer. 42 Ops. Cal.
Atty. Gen. 80.

Right of unlicensed organization to promote and operate
“liquor by wire” or “liquor gift” service involving retail licens-
ees. 48 Ops. Cal. Atty. Gen. 1.

Operator of commercial enterprise who offers and provides
complimentary alcoholic beverages to any interested adult
guest, customer or passenger of the business or service while
at the same time charging for product provided or service
rendered will be deemed to have “sold” alcoholic beverages,
thereby necessitating alcoholic beverage license. (1985) 68
Ops. Cal. Atty. Gen. 263.

RESEARCH REFERENCES AND PRACTICE AIDS

Cross References:

Rights and obligations of licensees: B & P C §§ 23355 et seq.

Portable bar counter licenses: B & P C § 24042.5.

Time within which accusations against licensees for violat-
ing section to be filed: B & P C §§ 24207, 24208.

Seizure of alcoholic beverages: B & P C § 25350.

Alcoholic beverages regulatory provisions: B & P C
§§ 25600 et seq.

Exclusive power of licensing in department: Cal Const Art
XX § 22.

Legal Periodicals:

Intoxicating liquors in interstate commerce. 25 Cal. L. Rev.
718.

Alcoholic beverage control administration. 20 St BJ 59.

Nature of alcoholic beverage licenses. 20 St BJ 65.

Anticompetitive effects of licensing businesses and profes-
sions in California. 18 Stan. L. Rev. 640.

Wine Online: Fermenting the Role of Third Party Providers
from California to New York. 48 U.C. Davis L. Rev. 2035.

Treatises:
Cal. Forms Pleading & Practice (Matthew Bender) ch 18
“Alcoholic Beverage Licenses”.
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Cal. Points & Authorities (Matthew Bender) ch 15A “Alco-
holic Beverages: Civil Liability For Furnishing” § 15A.23.

Cal. Torts (Matthew Bender), § 1.21.

Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.200[1].

Annotations:
Right to attack validity of statute, ordinance, or regulation
relating to occupational or professional license. 65 ALR2d 660.
Single or isolated transactions as falling within provisions
of licensing requirements governing liquor dealers. 93 ALR2d
90.

§ 23300.1. Revenue sharing for sale of alco-
holic beverages during state or
county fair; Written agreement;
License not required where no
control exercised

(a) A written agreement regarding the sharing
or splitting of gross revenue from the sale of
alcoholic beverages between a licensee and a
district agricultural association, the California
Exposition and State Fair, a county fair, or a
citrus fruit fair, in connection with the sale of
alcoholic beverages during a state or county fair is
not the exercise of a license privilege or perfor-
mance of an act for which a license is required,
unless the agreement, or any other related agree-
ment or understanding, results in an unlicensed
person exercising control or undue influence over
a licensee or the operation of a licensed business.

(b) Notwithstanding subdivision (a), all other
provisions of this division shall apply to the
written agreement.

HISTORY:
Added Stats 2016 ch 131 § 1 (AB 2135), effective January 1,
2017.

§ 23301. Penalty for operation without li-
cense.

Any person violating Section 23300 is guilty of
a misdemeanor, except that any person, without
having a still license, exercising the privileges or
performing any act which a still licensee may
exercise or perform is guilty of a felony.

HISTORY:
Added Stats 1953 ch 152 § 1.

Derivation:
Stats 1935 ch 330 § 3, as amended Stats 1937 ch 758 § 4.

ATTORNEY GENERAL’S OPINIONS

Sale of equipment intended for and used in unlicensed
manufacture of beer as aiding and abetting or advising and
encouraging purchaser in violation of this section. 42 Ops. Cal.
Atty. Gen. 80.

RESEARCH REFERENCES AND PRACTICE AIDS

Cross References:
Types of licenses and annual fees therefor: B& P C § 23320.
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Punishment for misdemeanors: B & P C § 25617.
Punishment for felonies: B & P C § 25618.

Treatises:
Cal. Legal Forms, (Matthew Bender) §§ 18.01[2], 18.200[1].

Annotations:
Right to attack validity of licensing law in criminal or civil
proceeding for violation of provisions therein. 65 ALR2d 660.

ARTICLE 2

Fees

HISTORY:
Added Stats 1953 ch 152 § 1.

§ 23320. Types of licenses and fees; Adjust-
ments

(a) An applicant for a new permanent license,
which shall not include duplicate licenses, except
as provided in paragraph (4), shall accompany the
application with the application fee as specified in
this division:

(1) The license application fee for a new
permanent license shall be nine hundred five
dollars ($905), except as otherwise specified.

(2) Applicants for a new permanent license of
the following types shall accompany the appli-
cation with a fee of fifteen thousand eight
hundred thirty-five dollars ($15,835):

(A) Off-sale general (Type 21).

(B) On-sale general - eating place (Type
47), on-sale general public premises (Type
48), special on-sale general (Type 57), special
on-sale general for-profit theater (Type 71
and Type 72), brewpub-restaurant (Type 75),
caterer’s (Type 83), neighborhood restricted
special on-sale (Type 87), special on-sale gen-
eral license for historic cemetery (Type 88),
music venue license (Type 90), and special
use (Type 99).

(3) Applicants for a new permanent license of
the following types shall accompany the appli-
cation with a fee as indicated:

(A) Twelve thousand dollars ($12,000) for
a wine, food and art cultural museum (Type
78).

(B) Six thousand dollars ($6,000) for an
on-sale general - eating place on public prop-
erty (Type 47), for an on-sale general restric-
tive service (Type 70), and for a music venue
on public property (Type 90).

(C) Two thousand dollars ($2,000) for an
on-sale general dockside (Type 62).

(D) One thousand dollars ($1,000) for a
special on-sale general theater (Type 64).

(E) One hundred dollars ($100) for an out-
of-state beer manufacturer certificate (Type
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26), for a distilled spirits shipper certificate
(Type 28), and for a direct shipper permit
(Type 82).

(F) One hundred dollars ($100) for a still

(Type 6).

(4) Applicants for a Duplicate Type 02 license
shall accompany the application with a fee of
four hundred forty dollars ($440).

(b) The following are the types of licenses and

the annual fees to be charged therefor:

(1)(A) For a Type 01 - Beer manufacturer
that produces more than 60,000 barrels per
year: the fee through September 30, 2019, is
one thousand five hundred thirty-one dollars
($1,531) and the fee on and after October 1,
2019, is one thousand eight hundred ninety
dollars ($1,890).

(B) For a Duplicate Type 01: the fee
through September 30, 2019, is ninety-eight
dollars ($98) and the fee on and after October
1, 2019, is four hundred thirty dollars ($430).
(2)(A) For a Type 02 - Winegrower (to be
computed only on the gallons produced);
5,000 gallons or less: the fee through Septem-
ber 30, 2019, is seventy-one dollars ($71) and
the fee on and after October 1, 2019, is one
hundred ten dollars ($110).

(B) For a Type 02 - Winegrower (to be
computed only on the gallons produced);
5,000 - 20,000 gallons: the fee through Sep-
tember 30, 2019, is one hundred thirty-two
dollars ($132) and the fee on and after Octo-
ber 1, 2019, is one hundred sixty dollars
($160).

(C) For a Type 02 - Winegrower (to be
computed only on the gallons produced);
20,000 - 100,000 gallons: the fee through
September 30, 2019, is two hundred thirty-
nine dollars ($239) and the fee on and after
October 1, 2019, is three hundred twenty-five
dollars ($325).

(D) For a Type 02 - Winegrower (to be
computed only on the gallons produced);
100,000 - 200,000 gallons: the fee through
September 30, 2019, is three hundred four-
teen dollars ($314) and the fee on and after
October 1, 2019, is three hundred eighty
dollars ($380).

(E) For a Type 02 - Winegrower (to be
computed only on the gallons produced);
200,000 - 1,000,000 gallons: the fee through
September 30, 2019, is four hundred sixty-six
dollars ($466) and the fee on and after Octo-
ber 1, 2019, is five hundred forty dollars
($540).

(F) For a Type 02 - Winegrower (to be
computed only on the gallons produced); for

each additional 1,000,000 gallons over

1,000,000 gallons: the fee through September

30, 2019, is three hundred thirteen dollars

($313) and the fee on and after October 1,

2019, is three hundred eighty dollars ($380).

(G) For a Duplicate Type 02: the fee
through September 30, 2019, is ninety-eight
dollars ($98) and the fee on and after October
1, 2019, is one hundred sixty dollars ($160).
(3)(A) For a Type 03 - Brandy manufacturer:
the fee through September 30, 2019, is three
hundred eleven dollars ($311) and the fee on
and after October 1, 2019, is five hundred
forty dollars ($540).

(B) For a Duplicate Type 03: the fee
through September 30, 2019, is two hundred
eighty-four dollars ($284) and the fee on and
after October 1, 2019, is three hundred eighty
dollars ($380).

(4) For a Type 04 - Distilled spirits manufac-
turer: the fee through September 30, 2019, is
five hundred ten dollars ($510) and the fee on
and after October 1, 2019, is five hundred
ninety-five dollars ($595).

(5) For a Type 05 - Distilled spirits manufac-
turer’s agent: the fee through September 30,
2019, is five hundred ten dollars ($510) and the
fee on and after October 1, 2019, is five hundred
ninety-five dollars ($595).

(6) For a Type 06 - Still: the fee through
September 30, 2019, is seventy-seven dollars
($77) and the fee on and after October 1, 2019,
is one hundred ten dollars ($110).

(7) For a Type 07 - Rectifier: the fee through
September 30, 2019, is five hundred ten dollars
($510) and the fee on and after October 1, 2019,
is five hundred ninety-five dollars ($595).

(8) For a Type 08 - Wine rectifier: the fee
through September 30, 2019, is five hundred
ten dollars ($510) and the fee on and after
October 1, 2019, is five hundred ninety-five
dollars ($595).

(9) For a Type 09 - Beer and wine importer:
the fee through September 30, 2019, is seventy-
seven dollars ($77) and the fee on and after
October 1, 2019, is one hundred ten dollars
($110).

(10) For a Type 10 - Beer and wine importer’s
general license: the fee through September 30,
2019, is three hundred forty dollars ($340) and
the fee on and after October 1, 2019, is five
hundred forty dollars ($540).

(11) For a Type 11 - Brandy importer: the fee
through September 30, 2019, is seventy-seven
dollars ($77) and the fee on and after October 1,
2019, is one hundred ten dollars ($110).
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(12) For a Type 12 - Distilled spirits im-
porter: the fee through September 30, 2019, is
seventy-seven dollars ($77) and the fee on and
after October 1, 2019, is one hundred ten dol-
lars ($110).

(13) For a Type 13 - Distilled spirits import-
er’s general license: the fee through September
30, 2019, is five hundred ten dollars ($510) and
the fee on and after October 1, 2019, is five
hundred ninety-five dollars ($595).

(14)(A) For a Type 14 - Public warehouse: the

fee through September 30, 2019, is seventy-

seven dollars ($77) and the fee on and after

October 1, 2019, is one hundred ten dollars

($110).

(B) For a Duplicate Type 14: the fee
through September 30, 2019, is one dollar
($1) and the fee on and after October 1, 2019,
is twenty-five dollars ($25).

(15) For a Type 15 - Customs broker: the fee
through September 30, 2019, is seventy-seven
dollars ($77) and the fee on and after October 1,
2019, is one hundred ten dollars ($110).

(16) For a Type 16 - Wine broker: the fee
through September 30, 2019, is one hundred
three dollars ($103) and the fee on and after
October 1, 2019, is one hundred ten dollars
($110).

(17) For a Type 17 - Beer and wine whole-
saler: the fee through September 30, 2019, is
three hundred forty dollars ($340) and the fee
on and after October 1, 2019, is three hundred
eighty dollars ($380).

(18) For a Type 18 - Distilled spirits whole-
saler: the fee through September 30, 2019, is
five hundred ten dollars ($510) and the fee on
and after October 1, 2019, is five hundred
ninety-five dollars ($595).

(19) For a Type 19 - Industrial alcohol dealer:
the fee through September 30, 2019, is one
hundred three dollars ($103) and the fee on and
after October 1, 2019, is one hundred ten dol-
lars ($110).

(20) For a Type 20 - Off-sale beer and wine:
the fee through September 30, 2019, is two
hundred seventy-eight dollars ($278) and the
fee on and after October 1, 2019, is three
hundred eighty dollars ($380).

(21) For a Type 21 - Off-sale general: the fee
through September 30, 2019, is six hundred
seventeen dollars ($617) and the fee on and
after October 1, 2019, is seven hundred fifty-
five dollars ($755).

(22)(A) For a Type 22 - Wine blender (to be

computed only on the gallons produced);

5,000 gallons or less: the fee through Septem-

ber 30, 2019, is seventy-one dollars ($71) and

the fee on and after October 1, 2019, is one

hundred ten dollars ($110).

(B) For a Type 22 - Wine blender (to be
computed only on the gallons produced);
5,000 - 20,000 gallons: the fee through Sep-
tember 30, 2019, is one hundred thirty-two
dollars ($132) and the fee on and after Octo-
ber 1, 2019, is one hundred sixty dollars
($160).

(C) For a Type 22 - Wine blender (to be
computed only on the gallons produced);
20,000 gallons - 100,000 gallons: the fee
through September 30, 2019, is two hundred
thirty-nine dollars ($239) and the fee on and
after October 1, 2019, is three hundred
twenty-five dollars ($325).

(D) For a Type 22 - Wine blender (to be
computed only on the gallons produced);
100,000 - 200,000 gallons: the fee through
September 30, 2019, is three hundred four-
teen dollars ($314) and the fee on and after
October 1, 2019, is three hundred eighty
dollars ($380).

(E) For a Type 22 - Wine blender (to be
computed only on the gallons produced);
200,000 - 1,000,000 gallons: the fee through
September 30, 2019, is four hundred sixty-six
dollars ($466) and the fee on and after Octo-
ber 1, 2019, is five hundred forty dollars
($540).

(F) For a Type 22 - Wine blender (to be
computed only on the gallons produced); for
each additional 1,000,000 gallons over
1,000,000 gallons: the fee through September
30, 2019, is three hundred thirteen dollars
($313) and the fee on and after October 1,
2019, is three hundred eighty dollars ($380).
(23)(A) For a Type 23 - Small beer manufac-
turer that produces 60,000 barrels or less a
year: the fee through September 30, 2019, is
one hundred eighty-four dollars ($184) and
the fee on and after October 1, 2019, is three
hundred eighty dollars ($380).

(B) For a Duplicate Type 23: the fee
through September 30, 2019, is ninety-eight
dollars ($98) and the fee on and after October
1, 2019, is two hundred fifteen dollars ($215).
(24) For a Type 24 - Distilled spirits rectifi-

er’s general license: the fee through September
30, 2019, is five hundred ten dollars ($510) and
the fee on and after October 1, 2019, is five
hundred ninety-five dollars ($595).

(25) For a Type 25 - California brandy whole-
saler: the fee through September 30, 2019, is
five hundred ten dollars ($510) and the fee on
and after October 1, 2019, is five hundred
ninety-five dollars ($595).
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(26) For a Type 26 - Out-of-state beer manu-
facturer certificate: the fee through September
30, 2019, is seventy-nine dollars ($79) and the
fee on and after October 1, 2019, is one hundred
ten dollars ($110).

(27) For a Type 27 - California winegrower’s
agent: the fee through September 30, 2019, is
five hundred ten dollars ($510) and the fee on
and after October 1, 2019, is five hundred
ninety-five dollars ($595).

(28) For a Type 28 - Out-of-state distilled
spirits shipper certificate: the fee through Sep-
tember 30, 2019, is seventy-nine dollars ($79)
and the fee on and after October 1, 2019, is one
hundred ten dollars ($110).

(29) For a Type 29 - Winegrape grower stor-
age: the fee through September 30, 2019, is
ninety dollars ($90) and the fee on and after
October 1, 2019, is one hundred ten dollars
($110).

(30) For a Type 40 - On-sale beer: the fee
through September 30, 2019, is two hundred
eighty-four dollars ($284) and the fee on and
after October 1, 2019, is three hundred eighty
dollars ($380).

(31) For a Type 41 - On-sale beer and wine
eating place: the fee through September 30,
2019, is three hundred eighty-four dollars
($384) and the fee on and after October 1, 2019,
is four hundred thirty dollars ($430).

(32) For a Type 42 - On-sale beer and wine
pub premises: the fee through September 30,
2019, is two hundred eighty-four dollars ($284)
and the fee on and after October 1, 2019, is five
hundred forty dollars ($540).

(33) For a Type 43 - On-sale beer and wine
train: the fee through September 30, 2019, is
one hundred fourteen dollars ($114) and the fee
on and after October 1, 2019, is one hundred
sixty dollars ($160).

(34) For a Type 44 - On-sale beer and wine
fishing party boat: the fee through September
30, 2019, is one hundred fourteen dollars ($114)
and the fee on and after October 1, 2019, is one
hundred sixty dollars ($160).

(35) For a Type 45