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INTRODUCTION

The Mashpee Wampanoag Tribe has lived in what in now southeastern 

Massachusetts for centuries and has a history, government, language and culture 

that predate the founding of the United States.  The Tribe’s ancestors fed the 

starving Pilgrims, launching the tradition that has become Thanksgiving.  Yet over 

time, the Tribe was rendered unrecognized and landless.  Finally, in 2007, the 

federal government formally acknowledged its recognition of the Tribe and in 

2015 took land into trust to form a federally protected reservation for the Tribe.  

Since that time, Mashpee has been continuously under attack by the Littlefields 

(funded by a commercial gaming company).1

The 2021 Record of Decision (2021 ROD) was issued by the Department of 

the Interior (Interior) to confirm the status of the Tribe’s reservation.  Interior 

properly developed the 2021 ROD based on record evidence consistent with 

relevant case law, administrative precedent, Interior’s own internal, binding legal 

guidance, and the federal district court opinion overturning the 2018 ROD as 

arbitrary, capricious, and an abuse of discretion.  It should be upheld.  

1 Charles Winokoor, Latest Mashpee Wampanoag land-in-trust decision elicits joy 
and dismay, The Herald News (Sept. 8, 2018), https://www.heraldnews.com/
story/news/2018/09/09/latest-mashpee-wampanoag-land-in/10806770007/.
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STATEMENT OF THE ISSUES  

The only issue before this Court is whether the Littlefields can demonstrate 

that the 2021 ROD determining that the Mashpee Tribe was under federal 

jurisdiction in 1934 is “arbitrary, capricious, an abuse of discretion, or otherwise 

not in accordance with law” under APA Section 706(2)(A).  

STATEMENT OF THE CASE

I. THE 2015 ROD 

In 2007, Interior acknowledged federal recognition of the Tribe pursuant to a 

rigorous, document-intensive review procedure known as the Federal 

Acknowledgment Process, 25 C.F.R. Part 83.  A tribe whose recognition has been 

acknowledged through this process successfully has demonstrated, inter alia, that 

it has maintained its tribal identity on a substantially continuous basis.  25 C.F.R. 

§ 83.10 (formerly § 83.3).  Interior concluded that the Tribe has been a distinct 

Indian community in existence since at least the 1620s.2  

The Tribe had no federally protected reservation land within which it could 

exercise its jurisdiction and provide for its people.  Accordingly, the Tribe 

petitioned Interior to exercise its authority under Sections 5 and 7 of the Indian 

2 See JA788-801 at JA792-93, JA800-01; see also 72 Fed. Reg. 8007-08 (2007).  
The Tribe’s federal acknowledgment cannot be challenged in this case; any 
challenge would have had to be filed within 6 years of the decision.  See Trafalgar 
Capital Assocs., Inc. v. Cuomo, 159 F.3d 21, 34 (1st Cir. 1998).
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Reorganization Act (“IRA”)3 (25 U.S.C. §§ 5108, 5110, earlier codified at 25 

U.S.C. §§ 465 and 467, respectively) to place land in trust and proclaim it a 

reservation for the Tribe.  The Tribe’s petition encompassed two sites within its 

historical territory, one in Mashpee and another in Taunton.4  JA1062.  The Town 

and the City actively supported the Tribe’s petition.  JA110-11; JA816-817, 

JA897-98.  

To exercise its authority under IRA Sections 5 and 7, Interior must 

determine whether the Tribe meets any of the three definitions of “Indian” in IRA 

Section 19.  25 U.S.C. § 5129.  Carcieri v. Salazar, 555 U.S. 379, 387-88 (2009).  

Section 19 defines “Indian” as:

3 The IRA was enacted to reverse the disastrous impacts of these earlier federal 
policies of forced assimilation and removal.  H.R. Rep. No.73-1804, at 6 (1934), 
JA654.  A key tool is its delegation of authority to the Secretary to acquire land in 
trust for tribes that did not already benefit from possession of federally-held 
reservation lands, or in the words of the bill’s chief sponsor, to “provide for the 
acquisition, through purchase, of land for Indians, now landless, who are anxious 
and fitted to make a living on such land.”  See S. Rep. No. 73-1080, at 1 (1934), 
JA649 (statement of Sen. Burton Wheeler); H.R. Rep. No.73-1804, at 6 (1934), 
JA654 (IRA would help to “make many of the now pauperized, landless Indians 
self-supporting”).  
4 The Littlefields erroneously assert without citation or argument for relevance that 
the Taunton parcel is 50 miles away from the Mashpee parcel.  Br., 1, 8.  The 
actual distance is 35 miles.  See map at JA815.  It is not uncommon for tribes to 
have reservation lands at a distance from one another, reflecting the reality that 
tribes’ historical territories were far reaching.  See U.S. Domestic Sovereign 
Nations: Land Areas of Federally-Recognized Tribes, https://bia-geospatial-
internal.geoplatform.gov/indianlands/.  
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…all persons of Indian descent [1] who are members of 
any recognized Indian tribe now under Federal 
jurisdiction, and [2] all persons who are descendants of 
such members who were, on June 1, 1934, residing 
within the present boundaries of any Indian reservation, 
and [3] shall further include all other persons of one-half 
or more Indian blood.  

25 U.S.C. § 5129.

On September 18, 2015, Interior determined that the Tribe met the second 

definition of Indian in the 2015 ROD.  JA103-243 at 110-12, 242-43.  The 

Littlefields assert, without citation, that Interior’s reliance on the second definition 

demonstrates that Interior “recognize[d] that Carcieri stood as a barrier to finding 

the Mashpee Tribe was under federal jurisdiction in 1934[.]”  (Br., 23.)  In fact, 

Interior explicitly stated otherwise in the 2015 ROD: “[w]e have not determined 

whether Mashpee could also qualify under the first definition of ‘Indian,’ as 

qualified by the Supreme Court’s decision in Carcieri v. Salazar.”  (footnote 

omitted) (emphasis added.)  JA185-86.  

The Littlefields challenged the 2015 ROD.  In July 2016, the court rejected 

Interior’s interpretation of the IRA’s second definition of Indian, holding that the 

second definition necessarily incorporates the first definition, whereas Interior had 

interpreted the second definition as having an independent meaning.  Littlefield v. 

U.S. Dep’t of the Interior, 199 F. Supp. 3d 391 (D. Mass. 2016).  The court ruled, 

however, that Interior was free to determine whether the Tribe met the first 
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definition.  Littlefield v. U.S. Dep’t of the Interior, Civ. No. 1:16-cv-10184-WGY, 

Order at 2-3 (D. Mass. Oct. 12, 2016) (Dkt. No. 121). 

II. THERE IS NO “2017 ROD” 

Thereafter, the Tribe and the Littlefields submitted evidence and arguments 

on whether the Tribe was under federal jurisdiction in 1934.  Relevant to these 

submissions was legal guidance governing the agency’s analysis of the first 

definition of Indian issued by Interior’s Solicitor. M-37029, Memorandum on the 

Meaning of “Under Federal Jurisdiction” for Purposes of the Indian 

Reorganization Act (Mar. 12, 2014) (“M-Opinion”).5  JA869-94.

In February 2017, briefing from both parties on the question of whether the 

Tribe meets the IRA’s first definition of Indian was completed.  In March 2017 

Ryan Zinke became Secretary of the Interior, a position he held until January 2019.  

In June 2017, Interior unexpectedly provided both the Tribe and the Littlefields 

with an unsigned draft of a decision.  In identical letters to each party dated June 

30,, 2017,6 Interior invited both to brief a new question that had never been raised 

5 The majority opinion in Carcieri did not address the meaning of “under federal 
jurisdiction in 1934,” see Mashpee Wampanoag Tribe v. Bernhardt, 466 F. Supp. 
3d 199, 207-208 (D.D.C. 2020), and it is not defined in the statute.  To guide how 
the agency should determine whether a tribe was under federal jurisdiction in 1934, 
Interior’s M-Opinion examined the IRA’s text and remedial purposes, its 
legislative history and Interior’s early practices.  M-Opinion at 8-20.  
6 See June 30, 2017 Letter to David H. Tennant, from Associate Deputy Secretary 
James E. Cason, JA976-79 (the full attachment is at JA935-67).
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by either party (one that turned out to be irrelevant to the 2021 ROD). The June 30 

letters identify the attached draft as unfinished: “[o]nce Interior has received all of 

the submissions [on the new question], it will review the materials … and will 

complete its review of whether the Tribe was under Federal jurisdiction in 1934[.]”  

JA977.  The draft decision includes a header on each page that includes the word:  

“DRAFT.” JA976-79, JA935-67.

The Littlefields repeatedly characterize the draft as “the 2017 ROD,” Br., 8, 

9, 10, 38, 39, 43, 44, 48, 60, and repeatedly argue that it was a “second” ROD that 

reached the same conclusions as the 2018 ROD.  Br., 2, 4, 9, 12, 15, 37, 40, 45, 46, 

48.  They try to bolster their “second ROD” argument by underscoring that the 

“2017 ROD” and 2018 ROD were produced by “different Secretaries of the 

Interior, Secretary Dirk Kempthorne in 2017 and Ryan Zinke in 2018.”  Br., 12.  

Dirk Kempthorne served as Secretary of the Interior a decade earlier in the George 

W. Bush Administration (2006-2009).  The 2017 draft was prepared during 

Secretary Zinke’s tenure and finalized as the 2018 ROD during Secretary Zinke’s 

tenure.  (2018 ROD) JA1061-88. 

A basic tenet of the Administrative Procedure Act is:

“[a]gency action is final if it constitutes a ‘definitive 
statement [ ] of [the agency’s] position’ with ‘direct’ and 
immediate consequences.”    
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Association of Int’l Automobile Manufacturers v. Commissioner, Massachusetts 

Dep’t of Envtl. Protection, 208 F.3d 1, 5, citing Trafalgar Capital Assocs., Inc. v. 

Cuomo, 159 F.3d 21, 35 (1st Cir. 1998) (quoting FTC v. Standard Oil Co., 449 

U.S. 232, 241, 101 S. Ct. 488 (1980) (quotations and alterations in original).  

Interior’s 2017 draft was not a “definitive statement of the agency’s position.” 

JA977.  Interior did not issue a final decision until more than a year later.  

There is only one ROD, produced during the tenure of only one Secretary 

(Zinke), that found the Tribe not to have been under federal jurisdiction in 1934, 

and that Secretary appears to have been under political pressure to deliver a 

negative answer to the Tribe.7  

III. THE 2018 ROD (FOUND TO BE ARBITRARY AND CAPRICIOUS)

The Tribe challenged the 2018 ROD in the District of Columbia where the 

Assistant Secretary (the decision-maker) is headquartered.  On June 5, 2020, Judge 

Paul Friedman found that the 2018 ROD failed to follow the directives of the M-

Opinion to consider evidence in concert, failed to consider the evidence 

7 Secretary Zinke served in President Donald Trump’s cabinet, and President 
Trump personally sought to interfere with the passage of federal legislation (H.R. 
312, 116th Congress) that would have protected the Tribe from the consequences of 
the negative decision issued by his Administration.  Just as the bill was to receive a 
vote on the House floor, President Trump tweeted, “Republicans shouldn’t vote for 
H.R. 312, a special interest casino Bill, backed by Elizabeth (Pocahontas) Warren [ 
]” (parenthetical in the original).  House Dems delay votes on tribal bills after 
Trump lashes out, POLITICO (May 8, 2019), 
https://www.politico.com/story/2019/05/08/congress-tribal-bills-1311890.
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consistently with prior relevant case law and Departmental decisions, and 

accordingly determined that the 2018 ROD was arbitrary, capricious, an abuse of 

discretion, and contrary to law.  Judge Freidman remanded to Interior “for a 

thorough reconsideration and re-evaluation of the evidence” consistent with the 

court’s opinion, relevant precedent, the M-Opinion, and Interior’s prior decisions 

applying the M-Opinion.  Mashpee Wampanoag Tribe v. Bernhardt,

466 F. Supp. 3d 199, 236 (D.D.C. 2020) (“Bernhardt”).  Judge Friedman’s opinion 

is specific about “ways in which the Secretary misapplied the M-Opinion as to 

each category of evidence that the Tribe maintains the Secretary improperly 

dismissed.”  Id. at 219 (emphasis added).  Those specific categories of evidence 

included the education of Mashpee students at Bureau of Indian Affairs (BIA) 

schools,8 federal management of funds and health and social services for the Tribe, 

various types of census evidence, and various federal reports and surveys.  Id. at 

221-225, 227-228, 230-233.  

8 The name “Bureau of Indian Affairs” was formally adopted by Interior in 1947; 
prior to that it was known by various variants of “the Indian Office.”   The Indian 
Office was originally part of the Department of War; it was transferred to Interior 
when it was created in 1849.  U.S. Dept of the Interior, What is the BIA’s History? 
https://www.bia.gov/faqs/what-bias-
history#:~:text=Calhoun%20administratively%20established%20the%20BIA,the%
20newly%20created%20Interior%20Department.
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IV. THE 2021 ROD 

On December 22, 2021, Interior issued the 2021 ROD. 9  JA48-102.  The 

2021 ROD confirmed that the Tribe was under federal jurisdiction in 1934.  The 

Littlefields challenged the 2021 ROD.  Judge Angel Kelley held that “the Secretary 

was not arbitrary and capricious in determining that the Tribe was under federal 

jurisdiction in 1934 within the meaning of the IRA, nor was she arbitrary and 

capricious in proclaiming the Designated Lands as the Tribe’s initial 

reservation.”10  Appellant ADD30-31.

9 The 2021 ROD confirms Interior’s 2015 decision to acquire the Tribe’s land in 
trust as the Tribe’s Reservation, and incorporates the 2015 ROD except for the 
analyses in Section 8.3 (statutory authority for acquisition, i.e., IRA second 
definition of Indian) and Section 7.0 (gaming eligibility under the Indian Gaming 
Regulatory Act), which are replaced by analyses in the 2021 ROD.  See 2021 ROD 
at 2, JA49.  The incorporated portions of the 2015 ROD are attached as an 
Appendix to the 2021 ROD.  JA103-243.
10 In footnote 2, the Littlefields claim without support that the Tribe lacks historical 
ties to the Taunton parcel.  To the extent the Littlefields make this assertion in the 
context of whether the Taunton parcel qualifies as the Tribe’s “initial reservation” 
for purposes of the Indian Gaming Regulatory Act, 25 U.S.C. § 2719, and its 
implementing regulations, 25 C.F.R. § 292.6, they have abandoned this argument.  
“Few principles are more sacrosanct in this circuit than the principle that ‘issues 
adverted to in a perfunctory manner, unaccompanied by some effort at developed 
argumentation, are deemed waived.’”  Redondo–Borges v. U.S. Dep’t of Housing 
& Urban Dev., 421 F.3d 1, 6 (1st Cir. 2005) (quoting United  States v. Zannino, 
895 F.2d 1, 17 (1st Cir. 1990).  “Simply noting an argument in passing without 
explanation is insufficient to avoid waiver … A party must ‘provide ... analysis of 
the statutory scheme,’ or ‘present ... legal authority directly supporting their 
thesis.’”  DiMarco-Cappa v. Cabanillas, 238 F.3d 25, 34 (1st Cir. 2001) (quoting 
McCoy v. Massachusetts Inst. of Tech., 950 F.2d 13, 22 (1st Cir. 1991)).  Even if it 
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The Littlefields complain that the only thing that changed between 2018 and 

2021 “was the identity of a new Secretary of the Interior, Deb Halland [sic], the 

first Native American to head Interior.”  Br., 12.  The Tribe does not pretend to 

understand why the Littlefields think it relevant that Secretary Haaland is Native 

American, but so is Tara Sweeney, the Assistant Secretary who issued the 2018 

ROD.11

SUMMARY OF ARGUMENT

I. The holding in Carcieri v. Salazar, 555 U.S. 379 (2009) that

Narragansett was not under federal jurisdiction in 1934 is not based on record 

evidence, does not require a finding that Narragansett and Mashpee histories are 

indistinguishable, and, therefore, does not require a finding that Mashpee was not 

under federal jurisdiction in 1934.  The Carcieri decision itself establishes the 

fallacy of the Littlefields’ argument.  Every court to consider this Narragansett 

comparison argument has rejected it, as did Interior in both the 2018 and 2021 

RODs.  (See infra at 36-42.)

were not waived, the record is replete with conclusive evidence of this connection.  
See JA167-80; JA821-34; JA92-99.  The district court agreed.  Appellant ADD30.  
11 U.S. Dept. of the Interior Press Release, 
https://www.doi.gov/pressreleases/history-made-alaskan-leader-tara-mac-lean-
sweeney-becomes-first-female-alaska-native.
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II. The Littlefields’ argument regarding judicial precedent concerning 

Mashpee’s land claims relies on cases that do not address whether Mashpee was 

under federal jurisdiction in 1934 and conflates questions of tribal recognition and 

tribal existence (neither at issue in this case) with the question of whether Mashpee 

was under federal jurisdiction in 1934.  The cases accordingly are inapposite to 

whether Mashpee was under federal jurisdiction in 1934.  (See infra at 44-49.)  

Similarly, the Littlefields’ reliance on a 1786 ordinance to argue that Mashpee’s 

jurisdictional status is governed by actions of the Confederation Congress before 

the United States’ Constitution had even been drafted is precluded by the 

Constitution itself and cases interpreting the constitutional relationship between the 

federal government and Indian Tribes.  (See infra at 42-43.) 

III. Interior’s change in position in between the 2021 ROD and the 2018 

ROD reflects the fact that a federal district court overturned the 2018 ROD as 

arbitrary, capricious and an abuse of discretion because Interior failed to follow the 

directives of the M-Opinion to consider evidence in concert and failed to consider 

evidence consistently with relevant case law and prior departmental decisions.  The 

court directed Interior to conduct a thorough reconsideration and re-evaluation of 

the evidence.  Further, the Littlefields’ insistence that a draft of the 2018 ROD is 

the “2017 ROD” is fiction.  (See supra at 2-10.)

Case: 23-1197     Document: 00118035241     Page: 22      Date Filed: 07/31/2023      Entry ID: 6582252



12

IV. The 2021 ROD is reasonable agency action that addresses the 

evidence in the record in finding that Mashpee was under federal jurisdiction in 

1934.  The Littlefields’ disagreement with how Interior weighed the evidence is 

not grounds to set aside the 2021 ROD.  (See infra at 13-36.)

ARGUMENT

I. STANDARD OF REVIEW  

The APA provides the standard for review.  A court may set aside an 

agency’s decision only if that action is “arbitrary, capricious, an abuse of discretion 

or otherwise not in accordance with law.”  Sig Sauer, Inc. v. Brandon, 826 F.3d 

598, 601 (1st Cir. 2016); see also Associated Fisheries v. Daley, 127 F.3d 104, 109 

(1st Cir. 1997) (same); Sierra Club v. Marsh, 976 F.2d 763, 769 (1st Cir. 1992) 

(same).  The review is narrow; it is highly deferential and the Court must presume 

the Secretary’s action to be valid.  Associated Fisheries, 127 F.3d at 109 (citing 

Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 415-16 (1971) and 

Sierra Club, 976 F.2d at 769).  Even if the reviewing court disagrees with the 

agency’s conclusions, the Court may not substitute its judgment for that of the 

agency.  Sig Sauer, 826 F.3d at 601; Associated Fisheries of Maine, 127 F.3d at 

109.  If the agency’s decision is supported by any rational view of the record, the 

reviewing court must uphold it.  Associated Fisheries, 127 F.3d at 109.  Finally, 

“statutes affecting Indian Tribes [such as the IRA] must be construed liberally in 
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favor of the tribes.”  Penobscot Indian Nation v. Key Bank of Maine, 112 F.3d 538, 

555 (1st Cir. 1997) (citing Montana v. Blackfeet Tribe, 471 U.S. 759, 766 (1985)).

II. INTERIOR HAS A RATIONAL BASIS FOR ITS DETERMINATION IN 

THE 2021 ROD

A. The Littlefields Misconstrue the Under Federal Jurisdiction Standard 

Justice Breyer’s concurrence12 in Carcieri provided three examples of 

jurisdiction-conferring evidence:  “for example, a treaty with the United States (in 

effect in 1934), a (pre-1934) congressional appropriation, or enrollment (as of 

1934) with the Indian Office.”  Carcieri, 555 U.S. at 399 (Breyer, J., concurring)  

(emphasis added and parentheticals in the original); see also Bernhardt, 466 F. 

Supp. 3d at 207-08; JA51-55.  Interior’s M-Opinion establishes a two-part test for 

determining that a tribe was under federal jurisdiction.13  First, Interior must 

determine

… whether there is a sufficient showing in the tribe’s history, at 
or before 1934, that it was under federal jurisdiction, i.e., 
whether the United States had in 1934 or at some point in the 
tribe’s history prior to 1934, taken an action or series of actions
— through a course of dealings or other relevant acts for or on 
behalf of the tribe or in some instance tribal members — that 

12 Concurring opinions routinely and properly are relied upon for guidance in 
applying a majority opinion.  See Rodriguez v. Bennett, 303 F.3d 435, 438-39 (2d 
Cir. 2002) (Justice Stevens’ concurring opinion made “explicitly clear” the 
“‘Court’s narrow holding’”).
13 Congress expressly authorized Interior to manage Indian affairs and matters 
arising out of Indian relations and to enact regulations to implement any Act 
relating to Indian affairs.  25 U.S.C. §§ 2, 9.  (Interior Statutory Addendum 002).
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are sufficient to establish, or that generally reflect federal 
obligations, duties, responsibility for or authority over the tribe 
by the Federal Government.

M-Opinion at 19 (emphasis added).  Second, Interior must determine whether the 

tribe’s jurisdictional status remained intact in 1934.  Id.

Interior’s M-Opinion describes the types of evidence that demonstrate 

whether a tribe was “under federal jurisdiction." M-Opinion at 4, 19-23.  Interior 

extensively has applied the M-Opinion’s two part test,14 and Interior’s reliance on 

it has been confirmed in numerous judicial and administrative decisions.15  The M-

14 See, e.g., 2013 Cowlitz ROD, JA835-57, at JA849, JA852-57; Aug. 11, 2011
Tunica Biloxi ROD, JA806-814, at JA809-11, JA814; Solicitor’s Opinion, Status 
of the Ottawa Tribe of Oklahoma as “under federal jurisdiction” on June 18, 1934, 
at 4-6 (Sept. 28, 2010), JA802-05.
15 See, e.g., Bernhardt, 466 F. Supp. 3d 199; Stand Up for California! v. U.S. Dep’t 
of the Interior, 204 F. Supp. 3d 212, 278 (D.D.C. 2016), aff'd, 879 F.3d 1177, 
1183-86 (D.C. Cir. 2018), cert. denied, 139 S. Ct. 786 (2019); No Casino in 
Plymouth v. Jewell, 136 F. Supp. 3d 1166, 1184 (E.D. Cal. 2015), vacated and 
remanded sub nom., No Casino in Plymouth v. Zinke, 698 F. App'x 531 (9th Cir. 
2017) (vacated based on standing); County of Amador v. U.S. Dep’t of the Interior, 
136 F. Supp. 3d 1193, 1200, 1208-10 (E.D. Cal. 2015), aff'd, 872 F.3d 1012 (9th 
Cir. 2017), cert. denied, 139 S. Ct. 64 (2018); Cent. N.Y. Fair Bus. Ass'n v. Jewell, 
No. 6:08-cv-0660 (LEK/DEP), 2015 WL 1400384 (N.D.N.Y. Mar. 26, 2015), 
aff'd, 673 F. App’x. 63 (2d Cir. 2016), cert denied, 137 S. Ct. 2134 (2017); 
Citizens for a Better Way v. U.S. Dep’t of the Interior, No. 2:12-cv-3021-TLN-AC, 
2015 WL 5648925, at *21-22 (E.D. Cal. Sep. 24, 2015), aff’d sub. nom., Cachil 
Dehe Band of Wintun Indians of Colusa Indian Cmty. v. Zinke, 889 F.3d 584 (9th 
Cir. 2018); Village of Hobart v. Acting Midwest Reg’l Dir., 57 IBIA 4, 20, 24-25 
(May 9, 2013); Shawano County v. Acting Midwest Reg’l Dir., 53 IBIA 62, 74-76 
(Feb. 28, 2011); Grand Traverse Cty. Bd. of Comm’rs v. Acting Midwest Reg’l 
Dir., 61 IBIA 273, 280-81 (Sept. 25, 2015); State of New York v. Acting E. Reg’l 
Dir., 58 IBIA 323, 332-33 (June 11, 2014); see also Carcieri, 555 U.S. at 399 
(Breyer, J., concurring); Confederated Tribes of the Grand Ronde Cmty. of Oregon 
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Opinion also confirms that the Secretary must consider the “variety of actions 

when viewed in concert.” See Bernhardt, 466 F. Supp. 3d at 217-18; Stand Up for 

California!, 204 F. Supp. 3d at 278; M-Opinion at 19, JA887; see also Grand 

Ronde, 75 F. Supp. 3d at 403; Grand Ronde, 830 F.3d at 565.

The Littlefields argue that Justice Breyer’s concurrence requires proof of 

“positive” jurisdictional action, Br., 35, that “carr[ies] with it federal obligations 

that are present in 1934.”  Br., 3616 (emphasis added).  But Justice Breyer’s 

example of a “pre-1934” congressional appropriation” entirely undermines the 

Littlefields argument.  Federal appropriations are made for particular fiscal years.  

Under the Littlefields’ reading, only appropriations made in 1933 to fund activity 

in 1934 would meet Justice Breyer’s test, a reading inconsistent with the plain 

language of his concurrence.  Carcieri, 555 U.S. at 399.  

B. The Secretary’s Decision is Supported by the Administrative Record

1. Carlisle Indian School Records 

The 2018 ROD’s off-handed dismissal of probative evidence of Mashpee 

attendance at Carlisle contradicted judicial precedent, administrative precedent, 

v. Jewell, 75 F. Supp. 3d 387, 402-05 (D.D.C. 2014); Confederated Tribes of the 
Grand Ronde Cmty. of Oregon v. Jewell, 830 F.3d 552, 564, 566 (D.C. Cir. 2016).
16 The Littlefields also argue that the majority opinion requires that “whatever 
jurisdictional act that brings a tribe under federal jurisdiction in 1934, it has to 
carry with it federal obligations that are present in 1934.”  Br., 36.  They offer no 
citation or explanation for this characterization of the majority’s view.
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and the M-Opinion, and caused Judge Friedman to find that Interior’s analysis in 

the 2018 ROD violated the APA.  See Bernhardt, 466 F. Supp. 3d at 222.  Judge 

Friedman held that:

The Secretary’s rejection of the evidence [in the 2018 ROD] that 
individual Mashpee students were educated at a BIA school directly 
contradicted the M-Opinion, administrative precedent, and judicial 
precedent.  On remand, the Secretary must accept this evidence as
probative evidence and view it “in concert” with the other probative 
evidence to determine whether the Tribe was under federal 
jurisdiction before 1934.  

Bernhardt, 466 F. Supp. 3d at 220, 222-23 (emphasis added).  His decision is 

consistent with judicial and administrative precedent.  See Grand Ronde, 75 F. 

Supp. 3d at 402-04 (documents showing that “Cowlitz children attended schools 

operated by the Bureau of Indian Affairs” is jurisdictional evidence.) (emphasis 

added); Shawano County, WI, 53 IBIA at 74 (attendance of tribal members at BIA 

schools was evidence of federal jurisdiction); Cowlitz ROD, JA835, JA853 

(evidence demonstrating federal jurisdiction was “the education of Indian students 

at BIA schools”).

Congress took affirmative action when it authorized the establishment and 

funding of Carlisle to educate members of Indian tribes (Act of May 17, 1882, 22 

Stat. 68, ch. 163, p. 85; JA383-568; JA608-40), and it continued to take affirmative 

action in every year that it enacted appropriations legislation to provide funding for 

Indian children to be educated and cared for at the school, including the years 
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during which Mashpee Indians attended the school.17  Congress directed the Office 

of Indian Affairs to operate the school.  See, e.g., Act of July 1, 1892, 27 Stat. 120 

(Indian Affairs regulatory authority).  The school, and the tribal members in it, 

were under the active supervision of both Congress and a federal agency.  The 

Littlefields argue that Massachusetts “appears” to have paid for tuition and 

transportation to Carlisle.  Br., 57.  The statute they cite, however, provides 

funding for any Massachusetts child to attend high school in another Massachusetts 

town if their town does not have a high school.  Carlisle, of course, is an out-of-

state federal boarding school.  

To be eligible to attend Carlisle, Mashpee children had to demonstrate their 

tribal affiliation, blood quantum and meet other federally-imposed requirements.  

Education Circular No. 85 (rules for non-reservation schools), JA362-65; JA569-

640.  School records, JA383-568, and the 1927 and 1928 federal GAO Reports, 

JA569-640, show that at least a dozen Mashpee children attended the school from 

1905-1918 when the school was closed.  

Because the Littlefields have no authority to support their contention that 

closing an Indian boarding school before 1934 can terminate federal jurisdiction,

17 See Appropriations Acts between 1905 and 1918 at Mashpee Authority 
Addendum 011-023, e.g., Act of March 2, 1917, 39 Stat. 969, 987, Ch. 146 (“For 
support and education of eight hundred pupils at the Indian school at Carlisle, 
Pennsylvania, including pay of superintendent, $132,000 . . .”).  Id. at 022.
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they restate their assertion that a jurisdiction-conferring event must take place “in 

1934[.]” Br. 53 (emphasis added).  This is not the law. Carcieri, 555 U.S. at 397 

(Breyer, J., concurring) (“a tribe may have been ‘under Federal jurisdiction’ in 

1934 even though the Federal Government did not believe so at the time”); see 

United States v. John, 437 U.S. 634, 653 (1978) (the fact that federal supervision 

over them has not been continuous does not “destroy[] the federal power to deal 

with them.”). Only Congress has jurisdiction to terminate federal jurisdiction over 

a tribe, and such termination must be explicit.18  

The Littlefields also assert that Massachusetts paid for public school 

education of Mashpee children without any explanation of why this is relevant.  

Whatever funding was or was not provided for public school education clearly was 

inadequate, see, e.g., Tantaquidgeon Report at JA696-97.19

18 See United States v. Nice, 241 U.S. 591, 598-600 (1916); Joint Tribal Council of 
the Passamaquoddy Tribe v. Morton, 528 F.2d 370, 380 (1st Cir. 1975) 
(citing Nice, 241 U.S. at 598; Tiger v. W. Investment Co., 221 U.S. 286, 315 
(1911)).  The Littlefields’ contention that “Congress never thought to pass an act 
declaring the Mashpees were not wards of the federal government” (Br., 53) is 
unsupported.
19 The need for additional education funding for the Mashpee Tribe is confirmed 
by the fact that in the mid-1930s, federal officials actively worked to secure federal
funding to improve the conditions at the local public school that served only 
Mashpee children.  His efforts resulted in the federal Public Works Administration 
awarding $21,272 for a new school “for the Indian people of Mashpee,” in 1939.  
JA716-25; JA732-34; JA1025-27.  
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The Littlefields’ citation to letters from a Carlisle superintendent (Br., 57) is 

uncompelling.  This one superintendent’s view about the potential enrollment of 

additional Massachusetts Indian students at a time when Carlisle was headed for 

closure (see, e.g., JA608-40, excerpt from 1928 GAO Report with attendance from 

1900-1918) does nothing to undercut the attendance of at least a dozen Mashpee 

students at a federal Indian boarding school between 1905-1918.20  

The Littlefields’ Carlisle arguments do not demonstrate that Interior’s 

analysis or conclusions were arbitrary.  See Save Our Heritage, Inc. v. FAA, 269 

F.3d 49, 60 (1st Cir. 2001) (“[g]auzy generalizations and pin-prick criticisms, in 

the face of specific findings and a plausible result” are insufficient to overcome an 

agency’s findings).  

2. Federal Management of Funds and Health and Social Services 

Interior considered evidence of the significant federal control over the 

Mashpee tribal members’ finances, physical health, career development and 

personal movement at Carlisle.  The School Superintendent, a federal official, 

controlled funds belonging to Mashpee members.  JA389; JA391; JA451; JA497; 

20 The Littlefields’ citation to disenrollment information from 1911-1916 (Br., 57-
58 n.23) should be dismissed as extra record evidence, and actually shows that 
federal officials at Carlisle were evaluating students’ eligibility, consistent with 
active exercise of federal jurisdiction.  (The fact that in 1911, one of 100 students 
determined to be ineligible was Mashpee suggests that the other six Mashpee 
students attending Carlisle that year in fact were eligible.  JA626.)
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JA515.  The Superintendent was required to seek additional approval from the 

Commissioner of Indian Affairs to transfer or use a Mashpee tribal members’ 

funds.  JA391.  Federal officials at Carlisle also restricted Mashpee parents’ access 

to students’ funds.  JA392.  Federal Indian Office officials used federal funds to 

provide health care to Mashpee tribal members (JA393-96; JA397; JA500-05; 

JA506), and regularly approved and provided medical care, including surgery and 

other medical procedures for Mashpee students.  JA396.  Indian Affairs officials

expended federal funds for job training and placement for Mashpee tribal 

members. JA1041-44; JA383-568.  Mashpee students participated in the federal 

government’s “outing” program where they were assigned by federal officials to 

work for employers for vocational experience and training.  Id. 

Judge Friedman found the 2018 ROD improperly discounted this evidence:  

The Secretary’s failure to specifically address the federal 
management of student funds, the vocational training, and the 
health-care services provided to the Mashpee students at the 
Carlisle School in the 2018 ROD therefore was arbitrary and
violated the APA … On remand, the Secretary must give a 
reasoned analysis as to whether this evidence is probative of the 
Tribe being under federal jurisdiction, and if so, consider it “in 
concert” with the other probative evidence.

Bernhardt, 466 F. Supp.3d at 224 (citations omitted).  In its 2021 ROD, Interior 

conducted a reasoned analysis and concluded that this evidence supported a 

determination that Mashpee was under federal jurisdiction in 1934, consistent with 

prior judicial and administrative precedent.  See JA65-66; Grande Ronde, 75 F. 
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Supp.3d at 404 (funds for “health services, funeral expenses, or goods at a local 

store” is evidence that the Cowlitz Tribe was under federal jurisdiction in 1934); 

Grand Ronde, 830 F.3d at 564 (affirming federal jurisdiction determination based 

in part on federal provision of services); Cowlitz ROD at JA849, JA853 (provision 

of health or social services, money held for services on behalf of individuals); 

Tunica-Biloxi ROD at JA809-10, JA814 (“provision of health, education, or social 

services to a tribe or individual Indians” is evidence of federal jurisdiction).

3. Federal Reports/ Protection from Removal

In the early 1820s at the request of Congress, Secretary of War John 

Calhoun ordered federal agent Jedidiah Morse to prepare a report regarding the 

state of Indian tribes “within the jurisdiction of the United States.”  JA250.  The 

Morse Report was commissioned as part of the federal initiatives for “civilization” 

of Indians,21 and includes a table that identifies Mashpee as a tribe “within the 

jurisdiction of the United States.”  JA60; JA277. Morse recommended that the 

federal government allow Mashpee to continue to occupy its existing lands in lieu 

of removal.  JA265-66.  The Morse Report was circulated to Congress and the 

Executive, debated in the House of Representatives, and formed the basis for the 

federal government’s tribal removal decisions.  See JA61-62; JA210-11; JA278; 

21 See JA246, Secretary Calhoun’s letter to Morse, which states that Interior wished 
to have the Report to determine “future application of the fund for the civilization 
of the Indians.”  
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JA288-92; JA323; JA327; Bernhardt, 466 F. Supp. 3d at 230-31.  The Morse 

Report illustrates assertions of federal authority; it is not a simple study.  Id. at 

229-31. The recommendations about tribes identified in the report were 

considered by Congress, adopted by the Secretary of War and presented to 

President James Monroe.  JA288-92; JA278; JA323, JA327; JA210-11.  Colonel 

Thomas McKenney,22 Superintendent of Indian Affairs, relied on the Morse Report 

and two letters to Secretary of War Calhoun.  Based on these, the Secretary 

recommended that Mashpee not be removed from its reservation;23 President 

Monroe adopted that policy.  JA288-92.

The 2021 ROD reasonably determined that federal consideration and 

recommendation against removal of Mashpee based on the 1822 Morse Report and 

related actions constituted evidence that the Tribe was under federal jurisdiction.  

JA56-63.  

This determination is consistent with Judge Friedman’s order, which 

rejected the 2018 ROD’s dismissal of the Morse Report as a passive compilation 

and as inconsistent with prior precedent (citing County of Amador v. Interior, 136 

22 1825 letter from Thomas McKenney to the Secretary of War, relying on Morse’s 
1822 table with “the names of the Indian tribes now remaining within the limits of 
the different states…” (Jan. 10, 1825), JA291; 1828 letter from Thomas McKenney 
to the Secretary of War, relying on Morse’s 1822 table to show the Indian tribes 
“now resident within the United States…” (Dec. 15, 1828), JA319.
23 JA292; see also JA185-86. 
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F. Supp. 3d at 1208), and instructed the Secretary to analyze the Morse Report and 

the federal government’s actions that relied on it in accordance with judicial 

precedent, prior administrative precedent, and the M-Opinion.  See Bernhardt, 466 

F. Supp. 3d at 228-31.  

The Littlefields contend that the 2021 ROD conflicts with the 2015 ROD’s 

treatment of the Morse Report.  To the contrary, the 2015 ROD provides that: 

[s]hortly before the Commonwealth converted it to an Indian 
district, the Town was also subject to federal oversight as part 
of the Federal Government’s larger agenda to remove Indians 
from their aboriginal territories . . . Reverend Morse described 
the Tribe’s “reservation” and recommended against the Tribe’s 
removal due to its particular utility in that region and due to its 
members’ strong attachments to their home.  The Federal 
Government agreed and ultimately declined to remove the 
Tribe from its native reservation.  

JA221 (emphasis added).  While the 2015 ROD mentions the historical federal 

acquiescence to state jurisdiction over the New England tribes (JA224-25), 

nowhere in the 2015 ROD did Interior conclude that such acquiescence divested 

the federal government of its jurisdiction over the tribes – nor could it, as that 

would be contrary to judicial precedent.24  

The Littlefields also argue that the Morse Report and McKenney letters are 

simply studies of all Indians living “within the jurisdictional borders” of the United 

24 As a legal matter, a tribe’s jurisdictional status can be terminated only by 
congressional action.  See supra at 18 and n.18.  
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States, and do not show that Mashpee was under federal jurisdiction in holding the 

2018 ROD Was arbitrary and capricious.  Judge Friedman explicitly rejected this 

characterization. Bernhardt, 466 F. Supp. 3d at 229 (emphasis added).  

The Littlefields fail to distinguish the relevant precedent supporting the 

Secretary’s determination on the Morse Report and McKenney letters.  See County 

of Amador, 136 F. Supp. 3d at 1193, 1200, 1208, 1220 (upholding Interior’s 

decision that the Ione Band was under federal jurisdiction based in part on two 

federal reports compiled in 1905-06 and 1915 by Indian agents); No Casino in 

Plymouth, 136 F. Supp. 3d at 1166 (same analysis and conclusion for same tribe, 

different plaintiff); M-Opinion at 19 (annual reports, surveys, and census 

reports).25  The 2021 ROD provides a reasoned analysis based on substantial 

evidence, consistent with legal and administrative precedent, that the Morse Report 

and McKenney letters are probative evidence that Mashpee was under federal 

jurisdiction in 1934

25 See also Grand Ronde, 75 F. Supp. 3d at 404 (internal agency correspondence 
and memoranda demonstrates that Cowlitz was under federal jurisdiction in 1934); 
Grand Ronde, 830 F.2d at 564 (Cowlitz Tribe under federal jurisdiction in 1934 
based in part on Indian agency’s enumeration of Cowlitz individual members in 
federal reports); Village of Hobart, 57 IBIA at 20, 24-25 (tabulated population 
statistics including Oneida Tribe considered indicia of federal jurisdiction); 
Cowlitz ROD at JA852-55 (relies in part on Cowlitz Indians being included in 
federal reports); Tunica Biloxi ROD, JA814 (Tribe’s inclusion in Office of Indian 
Affairs reports relevant to federal jurisdiction).
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4. Other Federal Reports and Surveys 

The Mashpee Tribe was included in multiple federal Indian policy reports 

which enumerate tribes under the jurisdiction of the United States from the late 

1800s through 1935.  JA1020-22.  The ROD also analyzed the 1851 Schoolcraft 

Report,26 the 1890 Annual Report of the Commissioner of Indian Affairs, and the 

1935 Tantaquidgeon Report.  JA67-69.  Judge Friedman held that the 2018 ROD’s 

dismissal of these reports was arbitrary and capricious.  

The Schoolcraft Report, like the Morse Report and Kelsey Report 

concerning the Ione Band, was prepared at the request of a federal Indian Agent 

using federally appropriated funds.  Mashpee, 433 F. Supp. 3d at 232.  Because 

“efforts to document” the Ione Band’s members in the report was considered 

probative evidence that the Ione Band was under federal jurisdiction in County of 

Amador, on remand Judge Friedman instructed that Interior must explain whether 

the Schoolcraft Report is similarly probative.  Id.  Interior determined that the 

Schoolcraft Report was published pursuant to congressional direction, and made 

policy recommendations and proposed a plan for the Tribe’s improvement, so is 

indicative of federal jurisdiction over the Tribe.  JA67-68.

26 1851 Schoolcraft Report:  A chart of tribes prepared by Indian Agent Henry 
Schoolcraft in 1851 in response to Congressional direction regarding trade and 
intercourse with Indian tribes.  JA332.

Case: 23-1197     Document: 00118035241     Page: 36      Date Filed: 07/31/2023      Entry ID: 6582252



26

With respect to the 1890 Annual Report of the Commissioner of Indian 

Affairs, Judge Friedman noted that prior Departmental decisions treated the 

inclusion of a tribe in the Annual Report as evidence that the tribe was under 

federal jurisdiction, citing Village of Hobart, 57 IBIA 4, at 20, 24-25, and 

instructed Interior to explain why Mashpee inclusion in the 1890 Report was 

different, if at all.  Id.  The 2021 ROD found that the 1890 Annual Report 

recognized that Mashpee maintained tribal relations and authority over its lands, 

and that including the Tribe in the Report was an explicit acknowledgement by the 

federal government that the Tribe was within its purview, consistent with Interior’s 

Village of Hobart decision.  Id. at 21-22.  

The Littlefields assert that the ROD’s evaluation of the 1890 Report fails to 

show that Mashpee was under federal jurisdiction because it “resulted in no 

actions.”  Br., 44-45.  But as the ROD explains, the fact that Mashpee continued to 

maintain tribal relations and possessed specific tracts of land, unlike many other 

tribes within the original thirteen colonies, is a reasonable basis to conclude that 

the 1890 Report is evidence of federal jurisdiction over the Tribe.  JA68-69.  

Interior’s conclusion that the report constitutes probative evidence of the federal 

government’s exercise of jurisdiction over the Mashpee Tribe is reasonable.  See 

Bernhardt, 466 F. Supp. 3d at 233 (citing Village of Hobart, 57 IBIA 4, 20, 24-25); 
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see also M-Opinion at 16 (Indian Affairs produced annual reports on tribes under 

its jurisdiction, as part of the exercise of administrative jurisdiction).  

The Tantaquidgeon Report,27 commissioned by BIA in 1934 and produced 

in 1935, provided a detailed narrative of the Tribe’s history, language, government, 

social regulations, economic life and education, and was used by federal officials 

to secure federal funding to build a new school for Mashpee children.  The 

Littlefields insist that the 2018 ROD correctly dismissed the Report as not showing 

any ‘formal action’ by a federal official ‘determining any rights of the Tribe,’” but 

Judge Friedman rejected that assessment as inconsistent with the M-Opinion, noted 

that the 2018 ROD in fact acknowledged that it may have probative value, and 

directed Interior to make a proper determination of that value, Bernhardt, 466 

F.Supp.3d at 232-33. On remand, Interior determined that the Tantaquidgeon 

Report was “probative evidence of the Federal Government’s authority over the 

Tribe,” and “informed federal officials, who subsequently relied on the Report.”  

JA69. 

The Littlefields question the Tantaquidgeon Report’s evidentiary value 

because the author was a “student”28 and the Report was unpublished.  Br., 32. 

27 Survey of New England Tribes by Gladys Tantaquidgeon.  Hired and paid by the 
Office of Indian Affairs for this task, her report was included in a larger report to 
the Commissioner of Indian Affairs, and relied on by federal officials.  JA687-715. 
28 Dr. Gladys Tantaquidgeon was a research assistant at the University of 
Pennsylvania.  John Collier, the Commissioner of Indian Affairs, hired her in 1934
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These arguments are senseless – particularly when compared to the reasoned 

analysis in the ROD, which highlights that the Office of Indian Affairs’ Director of 

Education relied on the Tantaquidgeon Report in connection with obtaining federal 

funding to build a new school for Mashpee children, an example of an “active” use 

of the Report in the exercise of federal authority.  See JA69.

5. Census Evidence

The 2021 ROD reviewed the different types of census evidence in the record 

enumerating Mashpee tribal members – the 1911 and 1912 Office of Indian Affairs 

school censuses, the 1910 Indian Population Schedule, and the federal general 

census records, JA70-72.  This was consistent with Judge Friedman’s remand 

order, which held that the 2018 ROD improperly ignored the general census 

evidence and gave insufficient reasons for discounting the other census evidence.  

Bernhardt, 466 F. Supp. 3d at 224-25.  Judge Friedman instructed Interior to give a 

reasoned analysis of each type of evidence, determine whether it is probative, and 

to work on the Yankton Sioux Reservation. She received honorary doctorates from 
Yale and the University of Connecticut, and published several books.  Mohegan 
Tribe, Gladys Tantaquidgeon, 
https://www.mohegan.nsn.us/explore/heritage/memoriam/
medicine-woman-gladys-tantaquidgeon-memorial. See also the Smithsonian’s 
biography at Smithsonian American Women's History Museum, Gladys 
Tantaquidgeon, https://womenshistory.si.edu/herstory/health-
wellness/object/gladys-tantaquidgeon.
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if so, “view it ‘in concert’ with the rest of the evidence in the record.”  Id. at 225-

226.  

The ROD explains that the 1911 and 1912 Carlisle Indian School census 

reports were prepared pursuant to an 1884 Appropriations Act29 directing the 

federal government’s Indian agents (including the Carlisle Superintendents) to 

compile lists of Indians under their charge.  JA71; JA335; JA1014-15.  Although 

the records are incomplete (Mashpee students attended the school before and after 

the 1910-1911 and 1911-1912 school years, see supra II.B.1), eight Mashpee 

students are included on the rolls covering these two school years.  JA367-74.  The 

rolls reflect the expenditure of federally appropriated funds to educate and provide 

services to Mashpee students attending Carlisle.  JA71.30

The 2021 ROD also analyzes the federal general census evidence, 

highlighting that between 1850-1930 the federal government consistently 

enumerated Mashpee tribal members as “Indian.” JA781; JA782-87; JA333; 

JA641-48.  The 1910 Indian Population Schedule, a separate population schedule 

for Indians prepared in certain years, enumerates 200 Mashpee Indians living in the 

Town of Mashpee.  JA366; JA70.31  

29 23 Stat. 76, 98 (July 4, 1884); JA335.
30 See also supra at 15-19.
31 The ROD mistakenly reports the number of Mashpee on the 1910 Population 
Schedule as 157, but the Schedule actually enumerates 200 Mashpee.  JA70.  The 
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The 2021 ROD found this census evidence was probative, and when 

considered with the rest of the evidence indicated that Mashpee was under federal 

jurisdiction in 1934.  JA72.  See Carcieri, 555 U.S. at 399 (Breyer, J., concurring) 

(“enrollment (as of 1934) with the Indian Office” is evidence that a tribe was under 

federal jurisdiction in 1934); Grand Ronde, 830 F.3d at 566 (jurisdictional 

evidence included 1934 instruction to include Cowlitz on Indian census roll); 

Grand Ronde, 75 F. Supp. 3d at 404 (local Superintendent’s enumeration of 

Cowlitz tribal members, and inclusion of them on Office of Indian Affairs 

statistical tabulation, demonstrated “unambiguous federal jurisdiction”); M-

Opinion at 19.32

The Littlefields argue, without authority, that these rolls are unpersuasive 

because they were not prepared by the Indian Office.  Br., 48-50.  Not true.  The 

Carlisle census reports listing Mashpee students were compiled by the Carlisle 

Superintendent, a federal official acting pursuant to the 1884 Appropriations Act 

requiring the Indian Office to enumerate Indians on its census rolls.  Moreover, 

Judge Friedman rejected the Littlefields’ argument that only Office of Indian 

Affairs census records are relevant.  Bernhardt, 466 F. Supp. 3d at 225-27.  Interior 

ROD also notes that the 1822 Morse Report provided early and detailed 
documentation of the Mashpee, which was relied on throughout the 1820s to 
respond to congressional requests.  JA70.
32 See also 2021 ROD at 25 n.183 (JA72) and additional cases cited therein.
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has relied on general federal census evidence in other RODs.  See Tunica Biloxi 

ROD, JA809-10. 

In addition, the general federal census rolls sometimes relied on information 

prepared by the Indian Office.  As the 2021 ROD indicates, the 1850 general 

federal census included a “Statement Showing the Number of Indians Within the 

Territory of the United States at Different Periods, Numbers in Each Tribe, Present 

and Past Location, Etc.” based on the 1825 McKenney Report to the Secretary of 

War (JA291-92), which in turn incorporated information from the Statistical Table 

of Tribes in the 1822 Morse Report (enumerating tribes “within the jurisdiction of 

the United States).”  JA333; JA250.  This general census “Statement” was 

prepared by the Census Office but it relied on information prepared by the Indian 

Office.33  The 1910 Indian Population Schedule, a special separate Indian census 

used for the Indian population, which required enumerators to determine, inter 

alia, the individual’s tribe and blood quantum, also relied on information collected 

and provided by the Indian Office.  JA366; see also 1910 Census Indian Schedule 

Form, available at: https://www.archives.gov/files/research/genealogy/charts-

forms/1910-indians.pdf.  

33 Interior relied on the seven decades’ worth of general federal censuses 
enumerating Mashpee tribal members in the Town of Mashpee when it federally 
acknowledged the Tribe.  JA781 -87; JA333; JA641-48.    
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Judge Friedman found the 2018 ROD’s analysis of census records to be 

arbitrary and capricious, Mashpee, 466 F. Supp. at 225-226.  In contrast, the 2021 

ROD provides a reasoned analysis of the probative value of the census records, in 

concert with other evidence, and Mashpee’s jurisdictional status, that must be 

upheld under the APA.  See Associated Fisheries, 127 F.3d at 109 (court cannot 

substitute its judgment for that of the agency; review is only to determine whether 

the Secretary’s decision was consonant with statutory powers, reasoned, and 

supported by substantial evidence).  

6. The 2021 ROD Properly Addresses Federal Correspondence 

Contemporary with the IRA.

The Littlefields argue that the 2021 ROD improperly dismisses letters from 

federal officials that disclaim jurisdiction over the Tribe.  The Littlefields focus on 

a letter from Commissioner of Indian Affairs Collier that refuses assistance to a 

Mashpee tribal member, JA726, Br., 30-31, saying that because a Collier letter 

regarding the Narragansett was referenced by the Carcieri Court, the Collier letter 

concerning Mashpee mandates a negative determination.  As discussed in Section 

III.A, no factual record pertaining to whether Narragansett was under federal 

jurisdiction was before the Court in Carcieri.34  See also Bernhardt, 466 F. Supp. 

34 The Littlefields say the Carcieri Court “emphasized” not only Collier’s letter but 
other records (1927 to 1937), in which federal officials declined the Narragansett’s 
request for federal support because the Tribe was under the jurisdiction of the state.  
Br., 31.  The Court hardly “emphasized” them – the Court’s reference to these 
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3d at 215, n.9.  Unlike Narragansett, the record here includes substantial evidence 

that Mashpee was under federal jurisdiction in 1934, evidence which Interior

properly weighed against the Collier letter.

As Justice Breyer noted in his concurrence, a tribe may have been under 

federal jurisdiction “even though the Federal Government did not believe so at the 

time,” and even where Interior made mistakes about tribes’ jurisdictional status.  

Carcieri, 555 U.S. at 397-99 (Breyer, J., concurring).35  This is why Interior and 

the courts have rejected similar erroneous disclaimers from federal officials in 

upholding favorable jurisdictional determinations for multiple other tribes 

(including several Eastern tribes).  See Grand Ronde, 75 F.Supp.3d at 407; Grand 

Ronde, 830 F.3d at 567 (rejecting statements by federal officials (including 1933 

letter from Collier); Upstate Citizens for Equal., Inc. v. Jewell, No. 5:08- CV-0633, 

2015 WL 1399366, at *5-6 (N.D.N.Y. Mar. 26, 2015), aff'd sub nom. Upstate 

Citizens for Equal., Inc. v. United States, 841 F.3d 556 (2d Cir. 2016) (rejecting 

facts was made in passing (the Collier letter is in a footnote), 555 U.S. at 384, 390 
n.10, and both the majority and Justice Breyer acknowledged that “[n]either the 
Narragansett Tribe nor the Secretary has argued that the Tribe was under federal 
jurisdiction.”  Id. at 399 (Breyer, J., concurring); see also 395-96.  
35 The Littlefields misinterpret Justice Breyer’s concurrence, arguing without 
authority that Interior and Judge Kelley improperly rely on his discussion of 
Interior making mistakes about tribes’ jurisdictional status as being limited to 
tribes that were left off the Haas list (a 1947 list of tribes organized under the IRA).  
But Breyer’s concurrence has nothing to do with the Haas list. See Carcieri, 555 
U.S. at 397-99.  
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statements by Collier and others that the Oneida Indian Nation was under the 

control of New York and no longer under federal jurisdiction); Grand Traverse 

County Board of Comm’s, 61 IBIA at 282-283 (concluding that Grand Traverse 

was under federal jurisdiction, despite contrary statements from Departmental 

officials); Shawano County, WI, 53 IBIA at 73-74 (rejecting Departmental 

statements that the Stockbridge Munsee Community was no longer under federal 

control); Village of Hobart, 57 IBIA at 11-12, 24-25 (rejecting 1934 Collier

statement that the Oneida Tribe of Wisconsin was not under federal jurisdiction); 

Franklin County, NY v. Acting E. Regional Director, 58 IBIA 323, 333-334 (June 

11, 2014) (rejecting statements that the Mohawk Tribe was under state not federal 

jurisdiction due to long periods of federal inaction); see also JA846, JA853 

(Cowlitz ROD); JA861-64 (Oneida ROD); JA814 (Tunica Biloxi ROD).  

As Interior explains in the 2021 ROD, the Collier letter concerning Mashpee 

reflects the “contemporaneous federal policy of deferring to state jurisdiction over 

New England tribes at the time,” and does “not rest on a legal analysis as to 

whether the BIA had legal authority over the Tribe.”  The letter also reflects the 

practical budgetary constraints36 on full implementation of the IRA during the 

36 Nor does the IRA’s legislative history “prove” that these practical constraints 
were “hard-wired” into the IRA, as the Littlefields suggest, referring to arguments
they made to Interior to show the IRA was not intended to reach Mashpee or other 
Eastern tribes.  The Littlefields have forfeited these arguments based on the IRA’s 
legislative history because they did not brief them, but instead refer only to their 
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Depression, and the (incorrect) assumption that tribes in the original states were 

being provided for by state and local officials.  JA74-75.  Interior’s analysis is 

consistent with the M-Opinion, which specifies that “evidence of executive 

officials disavowing legal responsibility in certain instances cannot, in itself, 

revoke jurisdiction absent express congressional action.”  JA888.37  

The Littlefields point to other letters like a 1937 letter from John Herrick

stating that the Indian Office did not have any information on Mashpee, JA731, 

Br., 32, an obvious mistake because the same Office had commissioned the 

Tantaquidgeon Report three years earlier.  See discussion, supra, Part IV.B.4.38  

JA726.  

The letters also are factually incorrect.  The 1934 letter from Indian Affairs 

Education Director W. Carson Ryan, rejecting a funding request for a school for 

Mashpee children, JA716-17, asserts that the United States has not yet undertaken 

remand submissions to Interior.  Br., 34.  This Court does not permit parties to 
incorporate by reference arguments  made in memoranda filed in the district court 
(or before an agency):  “‘[t]his court “will only consider  arguments made before 
this court; everything else is deemed forfeited.’”  Galvin v. U.S. Bank, N.A., 852 
F.3d 146, 159 (1st Cir. 2017) (citations omitted); Lawrence v. Gonzales, 446 F.3d 
221, 226 (1st Cir. 2006) (same).  
37 See supra at 18 and n.18.
38 The Court should reject Littlefields’ attempt to undermine the Tantaquidgeon 
Report by referring to a 1936 letter from an anthropologist saying the Report has 
“no material of ethnographic interest not previously published,” and recommends it 
not be copied (due to its “bulk”).  Federal officials commissioned and used the 
report for funding.  See discussion, supra, Part II.B.4.  

Case: 23-1197     Document: 00118035241     Page: 46      Date Filed: 07/31/2023      Entry ID: 6582252



36

to educate Indian children except in “Federal Indian areas” — yet the United States 

operated off-reservation Indian schools like Carlisle well before that time.  See Act 

of May 17, 1882, 22 Stat. 68.  The very next year (1935), the very same federal 

official began working to secure federal funding from the Public Works 

Administration to build a new school “for the Indian people of Mashpee,” see 

supra at 19.  The 2021 ROD (at 28) highlights similar factual errors in the 1936 

and 1937 letters and properly considered and rejected statements regarding the 

Tribe’s jurisdictional status as erroneous, concluding that the weight of the 

probative evidence demonstrates that the Tribe’s jurisdictional status remained 

intact in 1934. 39

III. THE LITTLEFIELDS’ADDITIONAL ARGUMENTS FAIL TO 

UNDERMINE THE 2021 ROD’S CONCLUSIONS. 

A. Carcieri v. Salazar Does Not Prohibit a Finding that the Mashpee 

Tribe was Under Federal Jurisdiction in 1934.

The Littlefields argue that because the Carcieri Court held that Narragansett 

was not under federal jurisdiction in 1934, and because the Narragansett and 

39 The Littlefields erroneously assert that no tribe ever has been found to be under 
federal jurisdiction with such paucity of evidence based on a chart which includes 
incomplete and inaccurate information.  Mashpee provided a corrected chart 
addressing the Littlefields’ errors and adding in the full range of Mashpee 
evidence.  See Plaintiff’s (Mashpee’s) Corrections to Intervenors’ Addendum, 
Mashpee v. Bernhardt, No. 1:18-cv-02242 (Dkt. No. 35-1).  The record includes a 
detailed summary of the Mashpee Tribe’s jurisdictional evidence in the August 31, 
2017 Mashpee Submission to Interior, JA1006-31.
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Mashpee histories are “indistinguishable,” Br. 18-20, this Court must hold the 

same for Mashpee.  Br., 22-23.  the Littlefields mischaracterize the Court’s ruling 

as it relates to Narrangansett, and they conflate what may or may not be 

Narragansett’s history with what historical evidence was actually in the record 

before the Carcieri Court.

1. The Supreme Court Did Not Determine Narragansett’s 

Jurisdiction Status Based on its Historical Record. 

A jurisdictional record for Narragansett was never developed before the 

Carcieri Court.  Interior’s long-standing position was that the IRA only required a 

showing that a tribe was federally recognized at the time Interior issued its 

decision.40  Narragansett was federally recognized, so neither Narragansett nor the 

federal government submitted jurisdictional evidence for the record or briefed the 

question41 -- in fact both conceded that Narragansett was not under federal 

jurisdiction in 1934.  Carcieri, 55 U.S. at 395-96.  The Court held:

We hold that the term “now under federal jurisdiction” in 
§ 479 [IRA Section 19, now codified at § 5129] 
unambiguously refers to those tribes that were under the 
federal jurisdiction of the United States when the IRA 
was enacted in 1934.  None of the parties, or amici, 
including the Narragansett Tribe itself, has argued that 
the Tribe was under federal jurisdiction in 1934.  And 
the evidence in the record is to the contrary.  48 Fed. 

40 See M-Opinion at 3 n.15, JA871.
41 The United States’ Supreme Court brief, see Brief for Respondents, Carcieri v. 
Kempthorne, No. 07-526, 2008 WL 3883433 (Aug. 18, 2008).
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Reg. 6177.  Moreover, the petition for writ of certiorari 
… specifically represented that “[i]n 1934, the 
Narragansett Indian Tribe … was neither federally 
recognized nor under the jurisdiction of the federal 
government.” … Under our rules, that alone is reason to 
accept this as fact for purposes of our decision in this 
case.

Id. at 395-96 (first emphasis added) (citation omitted); see also M-Opinion at 17,

JA885.

The Littlefields say the Court’s brief reference to “evidence in the record” --  

two pages in the Federal Register -- demonstrates that the decision was based on 

Narragansett’s “well-documented history[.]”  Br., 18, 22-23.  But the majority 

decision never analyzed the phrase “under federal jurisdiction,” Carcieri, 555 U.S. 

at 388-96, and so its reference to the Federal Register notice is at best non-binding 

dictum that “constitutes neither the law of the case nor the stuff of binding 

precedent.”  Dedham Water Co., Inc. v. Cumberland Farms Dairy, Inc., 972 F.2d 

453, 459 (1st Cir. 1992); see also United States v. Barnes, 251 F.3d 251, 258 (1st 

Cir. 2001) (language that can be removed from the opinion without impairing the 

analytical foundations of the court's holding or altering the result is classic dictum, 

not binding authority).  

Justice Breyer explicitly states that “[n]either the Narragansett Tribe nor the 

Secretary has argued that the Tribe was under federal jurisdiction in 1934.”  

Carcieri at 399.  Justice Souter further explains that the Secretary had:
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… “understood recognition and under Federal jurisdiction at 
least with respect to tribes to be one and the same” … Given the 
Secretary’s position, it is not surprising that neither he nor the 
Tribe raised a claim that the Tribe was under federal 
jurisdiction in 1934: they simply failed to address an issue that 
no party understood to be present … 

Id. at 401 (Souter, J. and Ginsburg, J., concurring in part and dissenting in 

part) (citation omitted).  On that basis, he and Justice Ginsburg would have 

remanded to allow Narragansett the opportunity to develop evidence it was 

under federal jurisdiction.  There simply was not an evidentiary record 

presented on Narragansett in Carcieri.  

2. The Littlefields’ Mashpee-Narragansett “Comparator” 

Argument Fails.

Judge Kelley rejected the Littlefields’ “comparator” argument below, ADD

15, n.6, as did Judge Friedman in his decision. See Bernhardt, 466 F. Supp. 3d at 

215, n.9:  

The Supreme Court accepted as fact that the Narragansett Tribe 
was not under federal jurisdiction because the parties did not 
contest this point.  Carcieri v. Salazar, 555 U.S. at 395-96, 129 
S.Ct. 1058.  Indeed, Justices Souter and Ginsburg would have 
remanded to [Interior] to allow an opportunity for the 
Narragansett Tribe to show that it was under federal jurisdiction 
in 1934.  Id. at 400-01, 129 S.Ct. 1058.  But the majority chose 
to accept the parties’ factual concession.  Id. at 395-96, 129 
S.Ct. 1058.  
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Bernhardt, 466 F. Supp. 3d at 215 n.9.42

Every other court and agency to consider the issue has reached the same 

conclusion.  See No Casino in Plymouth, 136 F. Supp. 3d at 1183-1184, Cent. N.Y. 

Fair Bus. Ass'n, 2015 WL 1400384, at *7; see also Village of Hobart, 57 IBIA at 

11; Shawano Cty., 53 IBIA at 70. Similarly, every Departmental administrative 

decision addressing the issue has rejected this argument, including even the 2018 

ROD on which the Littlefields extensively rely.  See 2018 Mashpee ROD at 10, 

JA1070; 2021 ROD at 4, n.30, JA51 (same); Cowlitz ROD at 81, JA842 (same); 

see also M-Opinion at 3, n.15, JA871 (same).

3. The Narragansett Is Not “Indistinguishable” from Mashpee. 

The Littlefields’ argument that the Narragansett and Mashpee histories are 

“indistinguishable” is flawed because it is not their histories, but rather the records

42 Judge Kelley also correctly rejected the Littlefields’ comparator theory on the 
basis of issue preclusion. The Littlefields advance two arguments to the contrary;
neither withstands scrutiny. First, they claim that Judge Friedman’s rejection of 
this argument “should not be given preclusive effect, as it was not ‘essential to the 
judgment.’” Br., 20. But Judge Friedman clearly treated it as such, noting that if 
the Littlefields’ argument were to control, “this Court must also find that the 
Mashpee Tribe was not under federal jurisdiction in 1934.” 466 F.Supp.3d at 215 
n.9. Second, the Littlefields speculate that the “ordinary remand rule” compelled 
them to withdraw the appeal.  Br., 21. Courts (including both the D.C. Circuit and 
this Circuit) find exceptions to this principle.  See, e.g., Littlefields v. Mashpee 
Wampanoag Indian Tribe, 951 F.3d 30, 36 (1st Cir. 2020) (listing multiple 
exceptions to remand rule); In re Long-Distance Tel. Serv. Fed. Excise Tax Refund 
Litig., 751 F.3d 629, 633 (D.C. Cir. 2014) (noting that the remand rule “is not 
absolute.”).  Of course, the D.C. Circuit never had the opportunity to address these 
points, because the Littlefields abandoned their appeal without ever raising them.
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before each court, that would be compared.  What little jurisdictional evidence that 

made it into the Carcieri record is meager when viewed against the hundreds of 

pages of jurisdictional evidence in Mashpee’s record. See supra Section II.

Further, the Littlefields’ laundry list43 of purported historical similarities 

between Mashpee and Narragansett are largely irrelevant to the categories of 

evidence that are considered to determine jurisdictional status.  Other “similarities” 

are equally immaterial, such as the fact that both Mashpee and Narragansett 

brought unsuccessful land claims–so have other federally recognized tribes that 

later were found to have been under federal jurisdiction in 1934.44  

B. The 1786 Pre-Constitutional Ordinance Is Irrelevant.

The Littlefields cite a 1786 Ordinance45 enacted pursuant to Article IX of the 

pre-constitutional Articles of Confederation to argue that “the New England States 

43 Based on the authorities cited in n.6, supra, the Littlefields have forfeited any 
further argument beyond their bullet point summary of the Narragansett and 
Mashpee histories.  They have not fully briefed this argument, instead attempting 
to rely on their remand submission to Interior.  Br., 18.  
44 See, e.g., City of Sherrill v. Oneida Indian Nation of NY, 544 U.S. 197 (2005) 
(New York Oneida Nonintercourse Act claims barred by equitable defenses), but
Upstate Citizens, 841 F.3d at 577, upheld Interior’s determination that New York 
Oneida was under federal jurisdiction in 1934; Stockbridge-Munsee Community v. 
New York, 756 F.3d 163 (2d Cir. 2014) (equitable principles of laches, 
acquiescence, and impossibility barred Tribe’s Nonintercourse Act (and other) 
claims), but Shawano County, 53 IBIA at 75-76, held that Stockbridge-Munsee 
was under federal jurisdiction in 1934.
45 The Ordinance of 1786, 31 J. Continental Cong. 491 (August 7, 1786), was 
largely a product of unrest on the frontier.  See generally Richard P. McCormick, 
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were carved out from the jurisdiction of the Indian Department from the outset in 

1786,” and that “Congress” made an important “policy choice” that the Indians in 

New England were “members” of these states and subject to their exclusive 

jurisdiction.  Br., 24-25. This Ordinance has no bearing on the federal 

government’s exercise of its jurisdiction over all tribes under our current 

Constitution.  Indeed, the framers of our current Constitution viewed Article IX as 

problematic.  See, e.g., The Federalist No. 42 (James Madison), p. 284 (J. Cooke 

ed. 1961) (describing Article IX’s limitation against Indians as “members of 

states” as “obscure and contradictory,” and acknowledging that “[w]hat description 

of Indians are to be deemed members of a State, is not yet settled, and has been a 

question of frequent perplexity and contention in the federal councils”); Worcester 

v. Georgia, 31 U.S. 515, 559 (1832) (describing Article IX’s limitations as 

“ambiguous”). Article IX “fueled the disagreement over the scope of federal and 

state powers with respect to Indian affairs” – that disagreement that was resolved 

in 1789 with the adoption of the Constitution, which “remov[ed] all references to 

state power with respect to Indian affairs.”  Cohen’s Handbook of Federal Indian 

Law § 1.02[2] (2023).

Ambiguous Authority: The Ordinances of the Confederation Congress, 1781-1789, 
Am. J. Legal Hist. Vol. 41, No. 4 at 431 (1997).  
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In contrast to the Articles of Confederation, in our Constitution, states are 

“divested of virtually all authority over Indian commerce and Indian tribes,” 

Seminole Tribe of Florida v. Florida, 517 U.S. 44, 62 (1996), and “Indian relations 

became the exclusive province of federal law.” County of Oneida v. Oneida Indian 

Nation of N.Y., 470 U.S. 226, 234 (1985).  This included the original thirteen 

states, City of Sherrill, 544 U.S. 197, 204 n.2 (2005) (federal statute govern[s] 

Indian lands within the boundaries of the original 13 states”); see also Mohegan 

Tribe v. State of Connecticut, 638 F.2d 612, 624 (2d Cir. 1980) (rejecting notion of 

state control over eastern tribes). 
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C. The Littlefields’ Unrelated Cases Should Be Discounted.

The Littlefields argue that Elk v. Wilkins, 112 U.S. 94, 108 (1884),

“documents” the long-standing status of Mashpee as wards of the state.  Br., 26-27.  

The Court there held that an Indian from Nebraska who had severed all tribal 

relations was not entitled to vote in his state of residence because he was still 

considered an Indian and not a citizen of the United States.  Id.  The Court cites in 

passing to Danzell v. Webquish, 108 Mass. 133, 134 (1871), which describes 

Massachusetts tribes as “remnants” 46 not “recognized by the … United States as 

distinct political communities.” 112 U.S. at 108 (emphasis added).  The Tribe’s 

recognition status is irrelevant to the under federal jurisdiction question. Also this 

reference is classic dicta.  See United States v. Barnes, 251 F.3d at 258.

Moreover, the Elk Court’s subsequent suggestion that another Eastern tribe 

(the Oneida Indian Nation) was a tribal remnant and therefore no longer existed is 

factually and legally incorrect.47  Only two years after its decision in Elk, the 

46 The Littlefields repeatedly use the term “remnants” to imply that Mashpee no 
longer existed as a tribe “Remnant,” however, is defined as “a small surviving
group.”  Merriam-Webster Dictionary, https://www.merriam-
webster.com/dictionary/remnant (emphasis added).  Moreover, under Interior’s 
rigorous administrative process, 25 C.F.R. Part 83, Interior found that Mashpee has 
existed since at least the 1620s.  See supra at 2; United States v. John, 437 U.S. at 
653 (fact that tribe is a “remnant” does not destroy the federal power to deal with 
it).
47 See Upstate Citizens, 841 F.3d at 577 (Oneida is under federal jurisdiction for 
purposes of the IRA).
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Supreme Court opined in United States v. Kagama, 118 U.S. 375, 384 (1886) that 

“[t]he power of the General Government” extended over all tribes, which the Court 

explicitly describes as “these ‘remnants’ of a race once powerful, now diminished 

in numbers.”  (Emphasis added.)  The Court rejected any concept of state power 

over such “remnants,” finding that the federal power “must exist in that 

Government, because it never has existed anywhere else; because the theater of its 

exercise is within the geographical limits of the United States; because it has never 

been denied; and because it alone can enforce its laws on all the tribes.”  Id. at 385.  

See also County of Oneida, 470 U.S. 226, 234 (“With the adoption of the 

Constitution, Indian relations became the exclusive province of federal law”); 

United States v. John, 437 U.S. 634, 653 (1978) (“the fact that the Choctaws in 

Mississippi are merely a remnant of a larger group of Indians” does not “destroy[]

the federal power to deal with them.”).48  

Mashpee Tribe v. Secretary of the Interior, 820 F.2d 480, 483 (1st Cir. 

1987), is not to the contrary.  There, members of several tribes (including 

Mashpee) sought to confirm aboriginal  title to certain lands pursuant to a different 

48 See also Mohegan, 638 F.2d at 624 (rejecting argument of state control over 
Eastern tribes); Upstate Citizens, 841 F.3d at 568 n.14 (recognizing congressional 
authority over Indian affairs; dismissing contrary statements by federal officials 
regarding state authority).
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federal statute (the Nonintercourse Act, 25 U.S.C. § 177), 49 relying on four 

historical documents including excerpts from the Morse and McKenney Reports 

that the court found insufficient to show that the tribes were recognized by the 

federal government.  Id. at 482-84.  The Littlefields conflate “recognition” (the 

establishment of a formal government-to-government relationship) with “under 

federal jurisdiction” to try to import the common law recognition standard into the 

under federal jurisdiction standard.  The common law recognition cases are 

inapposite because their test for recognition has long since been replaced by the 

administrative process in 25 C.F.R. Part 83, and Mashpee was recognized under 

that process.  Recognition through the Part 83 Federal acknowledgement process 

“[s]ubjects the Indian tribe to the same authority of Congress and the United States 

as other federally recognized Indian tribes,” 25 C.F.R. § 83.2(d).  

The Littlefields also misconstrue another older case50 involving the Tribe.  

Br. 27-30.  In that suit, a non-expert jury of local residents “found” that Mashpee 

was no longer a “tribe” under the antiquated standard in Montoya v. United States, 

180 U.S. 261 (1901), so the Nonintercourse Act’s protections were not available to 

it.  Again, the Nonintercourse Act and the IRA are two different statutes governing 

49 The Nonintercourse Act prohibits the alienation of Indian lands absent express 
congressional consent.
50 See Mashpee Tribe v. Town of Mashpee, 447 F. Supp. 940 (D. Mass. 1978); 
Mashpee Tribe v. New Seabury Corp., 592 F.2d 575 (1st Cir. 1979).
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different issues with distinct requirements.51  See City of Sault Ste. Marie, Mich. v. 

Andrus, 532 F. Supp. 157, 161 n.7 (D.D.C. 1980) (concession with respect to 

issues under one statute is not a concession with respect to issues under other 

statutes); see also Mashpee Tribe v. Town of Mashpee, 447 F. Supp. at 950 n.7 

(nothing in the opinion “should be taken as holding or implying that the Mashpee 

Indians are not a tribe for other purposes, including participation in other 

federal … programs.”).  In the Tribe’s 2007 acknowledgment decision Interior 

explicitly determined that the tribal existence findings made in the litigation were 

inapplicable to the federal acknowledgement determination.  See JA797-98, 

JA800; 72 Fed. Reg. 8007, 8008, and that the acknowledgment decision was made 

on the basis of considerably more factual evidence than what was available in the 

trial record.  JA798.  

The Littlefields also assert that neither the District Court nor Interior 

considered what Congress intended in 1934 when it used the word “tribe” in the 

IRA, and they assert that Congress must have meant that a tribe must demonstrate 

that it existed as a “tribe” in 1934 under the common law Montoya test.52 In fact, 

51 The Montoya Court, 180 U.S. at 266, used its test to distinguish whether a group 
of Indians was a “tribe” or a separate “band” for purposes of liability under the 
Indian Depredation Act of 1891.  
52 Judge Kelley addresses and rejects the Littlefields’ arguments relating to the IRA 
and the Tribe’s Nonintercourse Act claims/Montoya standard based on the 
interpretation of the IRA’s first definition of Indian in the M-Opinion.  See 
ADD25-26.  The 2021 ROD necessarily rejects these arguments by relying on 
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the IRA defines “tribe” as one that is “recognized” – not as one that “existed in 

1934.”  This statutory language necessarily controls.  See United States v. Locke, 

471 U.S. 84, 98 (1985) (“reference to common law conceptions … is not to be 

applied in defiance of a statute’s overriding purpose and logic”).53

Indeed, the whole thrust of Carcieri is that “now” in the statutory language 

modifies the words that follow it, not the words that precede it, in the phrase 

“members of a recognized tribe now under federal jurisdiction.”  555 U.S. at 388-

392.  Justice Breyer explicitly rejected the idea that a tribe has to prove existence in 

1934 to qualify for the IRA.   Carcieri, 555 U.S. at 398-99. The M-Opinion 

incorporates Justice Breyer’s guidance, (M-Opinion at 3-4) and has been upheld by

multiple courts.   

Further, Supreme Court decisions that post-date Montoya and pre-date the 

IRA hold that determinations of federal existence are within the political province 

of Congress and the Executive Branch, not the courts.  See Cohen, 1942 ed. at 268 

(“the courts have said that it is up to Congress and the executive to decide whether 

a tribe exists … In this respect the question of tribal existence has been classed as a 

“political question”….), citing United States v. Rickert, 188 U.S. 432, 445 (1903); 

Justice Breyer’s concurrence (tribes thought not to exist were later recognized, and 
there is no time limit on recognition in the IRA) and the M Opinion. JA52.
53 Interior’s regulations implementing the IRA also define “tribe” as one that is 
recognized.  25 C.F.R. § 151.2(b).  
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see also United States v. Sandoval, 231 U.S. 28, 46 (1913) (questions “of whether, 

to what extent, and for what time” Indian communities shall be recognized are to 

be determined by Congress, not the courts); United States v. Holliday, 70 U.S. (3 

Wall.) 407, 419 (1865).

In sum, the Littlefields’ effort to graft a common law test onto the statutory 

language must be rejected.  

CONCLUSION

Mashpee requests that the Court affirm the district court decision granting 

Defendants’ motions for summary judgment and denying Plaintiffs’ motion for 

summary judgment on grounds that Interior had a rational basis for its 

determination in the 2021 ROD that Mashpee was under federal jurisdiction in 

1934 within the meaning of the IRA.
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Mashpee Authority Addendum 001

25 U.S.C. § 5110

New Indian reservations

The Secretary of the Interior is hereby authorized to proclaim new Indian 

reservations on lands acquired pursuant to any authority conferred by this Act, or to add 

such lands to existing reservations: Provided, That lands added to existing reservations 

shall be designated for the exclusive use of Indians entitled by enrollment or by tribal 

membership to residence at such reservations.
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Mashpee Authority Addendum 002

25 C.F.R. § 83.2(d)

§ 83.2 What is the purpose of the regulations in this part?

The regulations in this part implement Federal statutes for the benefit of Indian

tribes by establishing procedures and criteria for the Department to use to determine 

whether a petitioner is an Indian tribe eligible for the special programs and services 

provided by the United States to Indians because of their status as Indians. A positive 

determination will result in Federal recognition status and the petitioner's addition to the 

Department's list of federally recognized Indian tribes. Federal recognition:

(a) Is a prerequisite to the protection, services, and benefits of the Federal 

Government available to those that qualify as Indian tribes and possess a 

government-to-government relationship with the United States;

(b) Means the tribe is entitled to the immunities and privileges available to other 

federally recognized Indian tribes;

(c) Means the tribe has the responsibilities, powers, limitations, and obligations of 

other federally recognized Indian tribes; and

(d) Subjects the Indian tribe to the same authority of Congress and the United 

States as other federally recognized Indian tribes.
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Mashpee Authority Addendum 003

25 C.F.R. § 83.10

How will the Department evaluate each of the criteria?

(a) The Department will consider a criterion in § 83.11 to be met if the available 

evidence establishes a reasonable likelihood of the validity of the facts relating to 

that criterion.

(1) The Department will not require conclusive proof of the facts relating to 

a criterion in order to consider the criterion met.

(2) The Department will require existence of community and political 

influence or authority be demonstrated on a substantially continuous basis, 

but this demonstration does not require meeting these criteria at every point 

in time. Fluctuations in tribal activity during various years will not in 

themselves be a cause for denial of acknowledgment under these criteria.

(3) The petitioner may use the same evidence to establish more than 

one criterion.

(4) Evidence or methodology that the Department found sufficient to 

satisfy any particular criterion in a previous decision will be sufficient to 

satisfy the criterion for a present petitioner.

(b) When evaluating a petition, the Department will:

(1) Allow criteria to be met by any suitable evidence, rather than requiring 

the specific forms of evidence stated in the criteria;

(2) Take into account historical situations and time periods for which 

evidence is demonstrably limited or not available;

(3) Take into account the limitations inherent in demonstrating historical 

existence of community and political influence or authority;

(4) Require a demonstration that the criteria are met on a substantially 

continuous basis, meaning without substantial interruption; and

(5) Apply these criteria in context with the history, regional differences, 

culture, and social organization of the petitioner.
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Mashpee Authority Addendum 004

25 C.F.R. § 151.2(b)

Definitions.

(b) Tribe means any Indian tribe, band, nation, pueblo, community, rancheria, colony, or 

other group of Indians, including the Metlakatla Indian Community of the Annette 

Island Reserve, which is recognized by the Secretary as eligible for the special programs 

and services from the Bureau of Indian Affairs. For purposes of acquisitions made under 

the authority of 25 U.S.C. 488 and 489, or other statutory authority which specifically 

authorizes trust acquisitions for such corporations, “Tribe” also means a corporation 

chartered under section 17 of the Act of June 18, 1934 (48 Stat. 988; 25 U.S.C. 477) or 

section 3 of the Act of June 26, 1936 (49 Stat. 1967; 25 U.S.C. 503).
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Mashpee Authority Addendum 005

25 C.F.R. § 292.6

What must be demonstrated to meet the “initial reservation” exception?

This section contains criteria for meeting the requirements of 25 U.S.C. 

2719(b)(1)(B)(ii), known as the “initial reservation” exception. Gaming may occur on 

newly acquired lands under this exception only when all of the following conditions in 

this section are met:

(a) The tribe has been acknowledged (federally recognized) through the 

administrative process under part 83 of this chapter.

(b) The tribe has no gaming facility on newly acquired lands under the restored 

land exception of these regulations.

(c) The land has been proclaimed to be a reservation under 25 U.S.C. 467 and is 

the first proclaimed reservation of the tribe following acknowledgment.

(d) If a tribe does not have a proclaimed reservation on the effective date of these 

regulations, to be proclaimed an initial reservation under this exception, the tribe 

must demonstrate the land is located within the State or States where the Indian 

tribe is now located, as evidenced by the tribe's governmental presence and tribal 

population, and within an area where the tribe has significant historical 

connections and one or more of the following modern connections to the land:

(1) The land is near where a significant number of tribal members 

reside; or

(2) The land is within a 25-mile radius of the tribe's headquarters or other 

tribal governmental facilities that have existed at that location for at least 2 

years at the time of the application for land-into-trust; or

(3) The tribe can demonstrate other factors that establish the tribe's current 

connection to the land.
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