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OFFICE OF
SOLID WASTE AND EMERGENCY RESPONSE

MEMORANDUM

Date: December 1, 1988
From: Beverly Whitehead EﬁlL)
HQ Superfund Docket Coordinator

To: Mary Arne Daly
KPL Coordinator -~ Region 3

Subject: NPL Update 3 and NPL Update 6 documents

Enclosed you will find various documents pertaining to NPL Update 3
and NPL Update 6 to be included in the Regional dockets.

NPL Update 3

Public Comments  NPL-U3-3-L45
: RPL-U3-3-L46

Correspondence/Communications uft#vs-s-aa

Score Revisions/Name Changes NPL-U3-9+4

NPL Update 6 o [33 5 ‘
Public Comments ’ _ NPﬂiﬁéé3-L33-23
~  FPL-U6+3-L34+R3
~ NPL=U6*3~1A3~R3 "3

Score Revisions/Name Changes NPL-U6-9-1
. KPL-U6-9-2

Responds to Comments/Supéort~Docpmé#f?i ‘H?L-U6-10-18
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(2t5) 435-3330

October 13, 1988

Russell-H—Wyer,—PyR,
Hazardous-Site—Conptreol—DPivisien
(Attention LNPL Staff) ' /
Office of Emergency and Remedial

Response (WH-548E)
Environmental Pro:ection Agency
401 M, Streset, 5.W.
Washington, DC 20460

RE: Public Comment On the HRS for Novak éanitary
Landfill, EPA Nos. 248/566

Dear Mr. Wyer:

On behalf of Novak Sanitary Landfill, I am herein
enclosing a copy of the August 13, 1987 Partial Adjudication
of the Environmental Hearing Board of the Commonwealth of
Pennsylvania relating to the Novak site in South Whitehall
Township, Pennsylvania. This decision is submitted to further
support the contention asserted by Walter B. Satterthwaite
Associates, Inc., a consultant for Novak Sanitary Landfill in
its March 20, 1987 letter challenging the proposal of the EPA
to place the Novak Site on the National Priorities List ("NPL").
At the time that the Satterthwaite submission was made to EPA,
the enclosed Decision of the Environmental Hearing Board ("EHB")
had not yet been issued, although the Satterthwaite submission
included certain portions of the voluminous testlmony taken
as part of the EHB proceeding. ~

As you will note, the enclosed EHB Decision holds,

. at the conclusion of a proceeding lasting over 2-1/2 years,
that no substantial evidence was presented in support of the
contention that the Novak Site is causing groundwater pollution.
This holding was reached because of the finding that there
is no reliable evidence from analysis of any monitoring wells
indicating the presence of any parameters commonly attributable
to landfills. In fact, the EH3 held that evidence previously
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relied upon to indicate groundwater problems associated with
Novak, i.e., groundwater samples taken from wells on properties
near the Landfill, in fact did not reveal any pollutants which
had the same "fingerprint" as those that could be tied to the
Landfill. The EHB Decision suggests that contamindtion of
certain monitoring wells caused by improper installation may
have caused false pOSLtlves in certain groundwater monitoring
tests.

Consequently, because the EHB found that the Novak
Site was not negatively impacting the local environment, it
allowed the Site to resume operations as a sanitary landfill.
Obviously, the Decision o0f the EHB after its thorough,
comprehensive proceeding is in direct contravention of EPA's
preliminary ranking which caused the Novak Site to be proposed
for the NPL. 1 urge you to reconsider the preliminary ranking
in light of this substantial evidence and to remove the Novak
Site from NPL consideration.

For your convenience, 1 have highlighted and tabbed
certain portions of the Synopsis, Findings of Fact and Conclusions
of Law contained in the EHB Decision. Outlined below are the
significant portions which I call to your attention:

\_/ Snyopsis.

" The Department'also failed to satisfy its burden of
proof relating to alleged groundwater contamination.”

Findings of Fact. (quotations as stated)

'34. The soil composition of NSL is a glacially derived,
high silt, clay rich soil excellent for use in the natural
renovation landf111 process.\u

35, The glac1a1 nater1a1 ranges from 0-45 feet in
depth.

36. The bedrock underlfing the site is dense dolomite
with relatively few fractured surfaces.

37. A deep layer of unconsolidated material lies
above the bedrock in most areas of the site.

38. The bedrock/unconsolldated material unit on the
site has a very low water yield capability.

39. Although the surface topography slopes from north

- to south at the site, the direction of the groundwater flow
\ / is south to north. . ‘ .
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: 40. There is a single groundwater flow under the
site.

41. Surface water infiltrating into the surface of
the site moves essentially perpendicular to the surface through
the unconsolidated material of the site and will not create

any significant secondary flow.

42. Four monitoring Wells (MW) existed on the site -

in June, 1984, with MW-1 and 2 located between the completed
area fill section and the newly-operable trench £fill section
to the south, and MW-3 and 4 located in an area north of the
landfill.

. 43, MW-1 and 2 were differently constructed than
MW-3 and 4. MWw-1 and 2 were constructed with solid casing
to a depth of 10 feet. Below 10 feet, the well casings were
perforated, thereby allowing any substance in the unconsolidated
material below 10 feet to penetrate and contaminate the wells.
Furthermore, MW-1 and 2 were 1located in low-lying areas in
close vicinity to the access road to the trench area of the
landfill. MW-3 and 4, on the other hand, were solid cased
to the bedrock, thus eliminating the potential for contamination
in the unconsolidated area.

44. Groundwater samples were taken from the four
monitoring wells in June, 1984. Satterthwaite Associates, Inc.,
performed the sampling in accordance with EPA-approved procedures
for quality assurance/quality control. Two priority pollutant
volatile compounds were reliably found in trace concentrations
in MW-2--toluene at 42 to 53 ppb and 1-1-1 trichlorethane at
17 to 34 ppb.

45, Further groundwater sampling was performed on
November 20, 1984. In addition to sampling - from MW-1-4,
Satterthwaite Associates also sampled at two new wells, MW-5
and 6, located in an area north of the landfill. These wells
were of solid casing construction, similar to MW-3 and 4. The
location of MW-5 and 6 was approved by the Department.

46. The November 20, 1984, sampling reliably indicated
six organic compounds presented in the sample from MW~1, including
chlorobenzene (11 ug/l), 1, 1l-dichloroethane (14 ug/l1l), toluene
(11 ug/1), and vinyl chloride (19 ug/l).

47. The November 20, 1984, sampling did not reveal
any reliable indications of the contamination in MwW-3, 4, 5,
and 6.

48. Packer tests were subsequently performed on MW-1
and 2 in an attempt to determine whether the contamination
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found at MW-1 and 2 'was -attributable to penetration of
contaminants through the perforations of the casings of MW-1
and 2, or a breakdown in. the  natural renovation process at
the landfill.

49, Packers (or well seals) were placed in MW-1
and 2 above the water table at the point where the perforated
casing met rock for the purpose of collecting and testing waters
enterlng the well ca51ngs through perforatlons.

50. The packer tests indicated that the likely source
of contamination in MW-1 and 2: is penetration of contamlnants
through the perforatlons 1n the casing.

53. After closing and sealing MW-1 and 2, additional

‘groundwater sampling was performed on May 23, 1985. Sampling

was taken at MW-1-B, 2-3, 3. 4,'5; 6 and several private wells
off the landfill site.

S4. The only on-51te well 1nd1cat1ng rellable levels
of pollutants was MW-1-B., = .

55. The’May 23, 1985, sampling of MW-1-B revealed
the presence of trans-1,2-dicholroethylene in the range of 24-30
ug/l and vinyl chloride in the range of 11-14.5 ug/l. Toluene
was also detected at concentrations in excess of 35 ug/l.

56. Groundwater samples taken from wells on nearby
properties revealed some contamination; however, the pollutants
discovered had a different "fingerprint" from the pollutants
found in MW-1-B and cannot be attrlbuted to the landfill.

57, Surface water sanples taken on July 26, 1985,
did not reveal any. rellable leVels of pollutants.

58. In all cases, the contaminants- found in Mw-l
and 2 (or 1B and 27A) are not also found in MW-3 and 4 to the
north, the direction of groundwater flow.

59. Toluene, the compound consistenly discovered in
MW-1-B, is a common component of gasoline.

65. The contamlnatlon discovered during the testing
of MW-1 and 2 is not the result of a breakdown in the natural
renovation process at . the landfill, but rather, the toluene
contamination is the result of gasoline mixing with surface
water runoff from the access road near MW-1l and 2 which penetrated
the defective and outdated casing in MW-1 and 2, while .the
v1ny1 chloride and trans-l, 2-dichloroethylene contamination
is the result of these gases becoming soluble in the surface
water in MW-1-B,
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77. Stormwater escaped from the site on one occasion,
due to an intense storm which caused a berm to erode. Moreover,
the area surrounding the site was flooded.

83. There was no evidence of malodors leaving the
NSL site. : :

Discussion. (quotations as stated)

"We find that the Departmeht has not presented
substantial evidence in support of its contention and has,
therefore failed to satisfy its burden of proof in this issue."

Despite the deficiencies in the monitoring wells, we
can hardly conclude that groundwater pollution, much less
contamination, is occurring where there is no reliable evidence
of any parameters commonly attributable to landfills.

"We cannot reach our findings on the basis of blind
faith or tortured or simplistic logicy; we requird substantial
evidence which, in this case, the Department has failed to
provide us."

Conclusions of Law.

13. "The Department has failed to prove by substantial
evidence that NSL is polluting the groundwater, in violation
0of the Clean Streams Law and the Solid Waste Management Act.”

It is respectfully requested that you consider this
together with the data previously submitted in properly
evaluating the pending issue before you. Many, many hours
of testimony from experts and various other witnesses were
taken into consideration before the Environmental Hearing Board
issued the attached Order. ’

Should you ﬁave any questi - 11 me.

MJK/blp

Enclosure
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mARMISBURC, SCNNSYLVANIA 17101
MAXINE WOELFLING. craimman P 787348l

M, DIANE SMIT?

LOUIS J. NOVAK, SR., HILDA WOVAK
.and NOVAK SANTTARY LANDFILL, INC.
v. o EEE Docket No. 84-425-M

‘COMMONWEALTE OF PENNSYLVANIA =~
DEPARTMENT OF ENVIRONMENTAL RESOURCES

Issued: august 13, 1987

~21311AL ADJODICATION

Bv the -Board

u Svnoosis:

apuea’ 6f an drde-:réiétihg to the élosure of a solid waste -
disposal facili:y is sus.a.ned in pars and denied in parc. “he 3card holds
that the DJepartaent of Environmental Resources (Depar=ment) Zfailed o ptove
by substantial evidence that the eenduc: of heAcozpo:ate officers rose to
the level of pgr:icipation necessa:y to establish individual iiability. _j§§57
:ana:tnantialso-£ailcd.tc.sa££sfyfits‘burden of proof relating to-alleged~
permit boundary violations,’gtuﬁn&izttt%:nn:nainatinn; daily cover viclations
and failure to subﬁit.erésidn and sedinent control plans. It was an abuse of
discretion for the Dega;:nent to impose a bonding requirement under §S05 of
the Soiid Waste Manmagement Act, the Act of July 7, 1980, 2.L. 380, as amended,
35 ?.S. §6018.505 (thé'Sqlid Waste Management Ac:z), when che savings clause in
51061 of that same statute preserved the bonding scheme in 25 Pa. Code §101.9
until amended by subsequent adopticﬁ>6f regulations under the Solid Waste
100444
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Management Acct. The 3oard hoids that the Departxment's order was not an abuse
of discration as it talaﬁed o suriace watar zanagement, compietion of a gas
venting system, and completion of {inal cover, grading, and vegetation
requirements. The Board subs:itutad ics discration for :ha:lof the Department
in permitting the facility to reopen undar csrtain conditions and.superseded
the Department's civil penalty assessment pending a hearing on the propriasty
of the amount. h
INTRODUCTION

This matter was initiated on December 18, 1984, by the 2iling of a
Notice of Appeal by Louis J. and Hilda Novak and Novak Sanirary Landfill
(&si) contasting the Department's December 13, 1984 issuanca of an order and
civil penalty assassoent. The notice was acsompaniad by a Petizion for
Supersedeas, the Zirst of thres filed in this matter. Beacings onbiha
patitions were hald on December 2§-28 and 31, 1984; January 2 and 3, 1985;
April 3, 1985; and September 4 and 5, 1985. During the course of the .
September, 1985 hearings, the parties, in an atTempt 0 expédi:a the -
resoluticn of the matter, agreed to allow ths supersedsas hearings to serve as
hearings on the merits. The parzies also agrsed Guring the inizial
suﬁb:se&eas hea:ings':o dafar adjudication of the civil pena.ties assessment
until the Beard had decided =he merits of the order. |

The ‘appeal was originally assigned to former Member Anthony J.
Mazullo, Jr., who conducted ail threa suparsedeas hearings -ané participated
in a view of the premises. Mr. Mazullo resigned {rom the Board on January
31, 1988, wi:ﬁou: having drafted a proposad adiudication. <Jomsequeatly, the
Board Dust adjudicate this mattar on the dasis of a colid zecerd. In an
effors zo infuse some life into zhe recoré, oral argument was neid before

Chairman Woelfling on March 23, 1986. Bu:, in any event, we have held on

[ ]
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several recent occasions, that Zazilure of t=he current Board Members to condues
ghe hearing and assess the c:edibili;y of witnesses does not preciude the
Board from rendering an adjudicatien. DER v. Luckv Strike Coal Companv and
Lou;s S. Bele—ami, EEE Docket No. 80-211-CP-¥ {Adjudication -ssued April 22,
1987). If such were net the disé} :he Board would be even further impaired in
izs attempts to ;esolve the numerous matzers before it with the constraints
imposed on it bi.the seemingly continuous vacancies on the Board iz recent
years. With all of this in mind, we proceed to make the following findings.
FINDINGS OF FACT

1. Appellants are Louis 5. and Eilda chak,.husband and vife, R. D.
1, Box 268, Allentown, and Novak Sanitarv Land€ill, Inc., a Pennsvivania
corporation iocated on Orefield Road in South Whitehall Township, Lehigh
County. (N.T. 323) i

2. Louis J. and Hilda“ﬁcvgk‘a:e president/manager and secretary,
respectively, of NSL. (N.T. 323-4)

3. Louis 5. and Eilda Novak, jointly, own the landfill proper:y.
(N.T. 323)

4. Appellee is the Department, the agency authorized to admingste:
and enforce the Cléan St-eams Law, the Act of June 22, 194,. ... -98:. &8s
amended, 35 P.S. §691.1 et sec. (the Clean Streams Law) and the rules and
regulations addﬁted theteunde:; ahd‘the Sclid Waste Management Acz and the
ruies and regulations adopted thereunder.

5. The Department issued soiid wasce management perziz No. 100534
(zhe permiz) o Appellants on March 24, 1972. (Ex.a-l)

- §. The permi:, wnich incorporated che pians suomizted with the
perm:iz app.ization {the 1672 plans), suthorized tne operation of a natuTa.

renovatior landfill, with waste disposal in distinct locations on the site,

fo o
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an arsa Iill section on the norzherly porzion of the site for contiguous
suriace diéposal of waste, and a trench Zill saction on the southern portion
of the sita in which wasts was to be deposited in five axcavatad tcenches.
(N.T. 512-513 and Ex.A-2)
7. Specific grades and alevations Jor the area fil;vsec:ion vere
provided for in tha 1972 plans and permit. (Ex.A-2)
8. The 1972 plans wers subjuct to saveral minor revisions, the
latest occurcing in 1978. (Ex.A-2)
9. Solid wasta was deposited solaly in the area £ill section of the
landfill from 1972 until the summer of 1982.
= 10.“_In 1982, the Department condusted an assessment of the area fill
por=ion and determinad that it was f£illed bevond the limits allowed in the
perait. (N.T. 499-500) N
11. The-extent of overfill in the araa £ill section of NSL in 1982
was 623,589.81 cubic vards. (N.T. 487 and Ex.C-2
12. ter learning of this ovarfill, the Department directed
Appellants to shift the disposal of wasta to the ::ehch area of NSL. (N.T.
313 and 500) B
B 13. Appallants and the Department haid zeazings dusing cthe summer of
1982 in an attempt to resolve the issues of ovariill in :ée arsa 2i31 section
and operation of the tremch fill section of NSL. (N.T. 500)
14. These meetings resulted in =he submizzal of plans by Appellants
20 caisa the alevation in the trench £:il. araa and sat fo?:h nev grades and
slopes to provide for proper drainage and snedding of water Irom the ovariill
in the area £ill section (the 1982 plans,. The Tepartment appToved the 1982
pians. (N.T. 26-27, 527330, 475-48C, ané 337 andé Ix. A-4 ané a-24)

5. The proposed trenches ars numberad sequentially, one through

‘
-
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Zive, on the 1972 plans, with Trench 'l Deing the northern-amost :rench and
Trench SA:he souﬁhern-mos: trench. (Ex.A-l)

16. The 1972 plans specified a minimum setbsck of the trench £ill
ares of two hundred (200) feet from the southern-most edge of proposed Trench -
5 to the southern boundary of the ;andf;ll. (Ex.a-2)

-17. Nei:he: the 1872 plans neor the perni: provided any other
specific longitudinal or latitudinal limi tztions concerning the location of
the variocus trenches, nor was a grid svstem eaployed for proposed placement
of the trenches., (N.T. 545)

18. A series of Pennsylvania Power and Light (P.2.& L.) electrical
poles run in & north-south direction on the site st varying distances from the
eastern edge of the trench fill section of the landfill. (Ex.A-2)

19. The 1972 plans state "Benchmarks shall be m:ked_ on P.P.& L.
poles in trenching arez to serve as control elevations for the trenches."
These benchmarks are not relevant to the laterzl placement of the trenches.
(N.T. 575 and Ex.A-2)

20. - Appellants commenced :@?ﬁdisposal of waste in the trenches on
August 30, 1982, beginning wi:h'tzegch =, and then proceedec in the fo;iowing
order to Irench I, 3, 4 and excavation of Trench Z. (Ex.C-4)

2l. Each trench in the trench ill must be seoa-; zeé fzom the
neignboring trenches by a distance of'a; leas: eight feet. (N.T. 632-633 and
Ex.A-13 and A-14)

22. The actual separation .of Trenches -3 is approximately 23 feet
or greater. |

=3. Comstruction of ::enéhes wizh a separation greater than eight
feet does not, in and of itself, vesul: in eavironmental har=, ané may, in

facz, be environmentally bdeneficial. (N.T. 606-8C7)
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4. Due to the separation of Tranches l-4 deing greatar than eignt
feet, proposed Trench S is staked out farczher south than contespiated by the
1972 plans.

)

25. The Department Taquires tha =ranches %o ba dug parallel and as

shown in the approved pians. (Zx.A-14)

258. The Department was present at the excavation of Trenches l-4 and

the closuia of T;enchas 1-3. The Deparzzent approved tha location and
separation distances of Trenches 1-4. (N.T. 33-34, 309-3101, 314-315,
449+450, 515-516, 543, 604-605, 579-530, and 720-723)

g 27. Neither the 1972 plans nor the 1982 plans contained a grid with
north=south coordinates precisely dapicting :he'actual locations of tha
trenches. Tha only distance specified consistently in all the plans was the
200 foot setback requirement. (N.T. 231-232 and 343 and Ex.A-2 and A-4)

23. Subsequent to the January, 1985, hearings in this mattsr, a
survey of the site was performed to establish the location of the scuthern
property line in relation to the southern-most proposed trench, Trench 52
(N.T. 888-390 and Ex.S-1)

29. Alcthouga iocatad farther soutd than contemplated dy the 19f2(
plans, propeosad Trench 5,.33 staked ouz, is no: within the 200 foot satback
requirement. (Ex.S5-1)

30. Trench 4 is overfilled bavond the required grade. (N.Z. 643,
639-690, and 707-708 and-Zx.A-4)

31. The amount of overfill is a matter for spacuiation. Walter 3.
Satzarzhwaite Associates estimated it to de 2000-3000 cubic vards, while the
DUepartment, based on hours of operation, estimated it 2o be 3100-8230 subic
vards over the 2000-3000 cubic vards eszimasadé by Satterthwaize. (N.T. 213

bt

and 227 and Ix.A-1l)
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32. Prior to Appeilants' submission of a solid waste Tanagement
permit applicaticen to the Depat:ment in 1969, solid waste had been d;sposed _
of in an old surface mine excavation at the site in accordance uxth
applicable surface mine reclamation requi:emen:s. Filling of zhe mine was
subs:an:.ally completed and . ‘innl cover applied prier to .he 972 issuance of
the permits. (N... 10, 17-20, 29-30. and 171 and Ex.A-2)

33. The per‘otuanct of a natu:;l rencvation landfill &
influsnced by the geclegy and hyd:cgtqlogy of the site.

| 3&iffiﬁirsoi;:?gngoq;g}bé:gf§§$::!aia&glatiillxad-:tvida:hissklil:;v
clay rick:seil axcellent-for use in the natuidlrenovation LandfTI¥yprocess.
(N.T. 305 and Ex.A-5(a)).

35. The glacial materiakranges-fromm<Oe45-festin deptit- (N.T.

36. TheibedFock:underlyingZthe sitiTidense=dolonite yithe

~

(N.T. 61-62, 125126, 418 and Ex.A-5(a))

-y

37. Wmmcmuawwmw '
in most areas of‘the’Fite. (h.‘. 62) | |

38. The bodzock!unconsolidatcd material unit on the site has a v.ry
lov vater yield capability. (N... 62, 418, and 98‘-98:)

3s. Alxhqg;hr:ht lu:fact.topog°apny slopes from north to south at
mecw £I6WTESNdouth ta north. (N.T. 37-43,
90, ané 1Si-161 and Ex. 1-5(&) and A-5(b)}.

40. TﬁiEiF§i=i=i£n:Ile;rcun&-:t::*!Iau=undo: the site. (N.2.
57-40). '

4i. Surface uztcr'tQEiiéiitins into- the surface of the site moves
csstntially'pcrptndicular to ;ﬁc surface through the unconsolidated matasial

of the site and will not create cnv szznificant secondary flow. (N.T. 162

- N R
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and 459) .
42, TossmmmmmmwtsEvells (44) existed on the site in June, 1984, "
with-Mi-X-and: 2-1odaced. becwean: the completed area £111 section and thes
newly-operable trench £i1l section to the soﬁ:h. and MW-3 and 4 located in an
area north of the landfi1l. (Ex.A-2) |
43. M-l and 2 vers differently constructed than Mi-3 and 4. M-l
and-2 weresconstmotadieith salidTeasing o e depiieotsi-tens. Belgw 10,
fes mm%mmmm' ¥ substabcsinathe
.woﬁ&:n&auuriﬂ. . below.]0xLeet-to mo&mﬁmm%
“other hand;were-solid-Cised W wmw

GWMW
" sheemdiite (E2.A-6). S‘M“W ~

contzol.. (N.T. 272). Iwer yzia:itypolln:mhw-mm
found” in trace. c@m;mawz--:om.n 41 to 33 ppb and 1-1-1.
trichlorsthape. actT" P Shrpgl. (Ex.A-6)

(Ex.A-7). mﬁowzw

also- S36-5 dnd 6, located:in-aw ares—fioFthics the

iandfill. These vells were-of. solid. casing- Wm}‘—smihz;:a.w-i and-
4.7Tha-location of Mé-5 and & vas-approved by-the-Departaent.. (N.T. 434) '

46. The November 20, 1984, sazpiing reliaply-indicated six organic
compounds ‘present in-the sample from Mé-1, including.chlozobenzens (11
pg/l), l,il-dichlozcethane (14 pg/l), tolusne (11 pd})s and vinyl chloride (19 \_

[ 3]
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- pe/l). | B _
yuovmbcr 20. 1986. smpling did not reveal any reliable
mdiuuWon.mm~3.. 4, 5, and 6.

48. Patker tasts vers subsequently performed on MW-l and 2 in an
attempt to determine vhether tht contamination found at Mk-l and 2 iruv
ttt:ibnublm;:é—pincmtton.cf.;mu through the perforations.cf the
the nandfr?, (N.T. 1206) o :

45 wm) m;magnw-ﬁnﬁw
vater ublt—t:-thvpomt:v_hozr.;htpufmud:mmc‘rccr for-the  pecpose

- =Weoanamb. g

oi;collc_cung_ fnd. m‘wnmw&mmm . ',
perforstions. (N.T. 1206) _ - ain .“'“

s0. kgm:,umwmt mtﬁ&w e '_' T
perfSiationsci i R g,  (N.T. 1206) |

S1. Pursuant to an agreenent betveen the parties subsequent to the .
hearings in January, 1985, NSL ag:ud to clese and saal Hh 1 and > and érill
tvo nev monitoring veils to repluce mm and 2. (N. 362) )

Se. NSL l_ud‘diffi:ulty with the const-uc:icn of m----p., :he
replacenant well for Mw-l. "'hisw_vtll was abandoned by NSL and rzeplaced by
MWel-B.  MW-2-A wvas cons:zucnd to replace MW-2. '

- - QY€ R2ostag ané sualing M¥-1 aid 2, asdsciomal it_v'indnuz
 sampling m};‘r 1985. (N.T. 891 and Ex.C-8 and £-9).
Sampling was takan &t MW-1-B, 2°A. 3, 4, 5, 6 and several privan mIl: off.
the landfill'afte. | |
5. The enly on-titr vell indicating reliable levals cf pnlluun:s.

vag MwW-l-E. (Ex.Z-8 and C- 9)
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s3. gc May 23, 1983, sampling of MWe-l-3 revesled tha presencs of

trtns; yds thylene im the rangs of 26030 ug/l and vinyl chloride in Al
:ht.::;g.:'@ﬁ.} p8g/T. Toluene was also detectad at concentraticns in
| excess of 3S pg/l. (2x.C-8 and C-9)
35. Groundwater samples taken from vells on nearby properties
rtvtaloé r - cont:-inazion..haucvnz._:ha 9olln=an:s discovered bad a.
- diffsrent "fingerprint' from-the.polintantss found=in-Mi-}=Bzand. cannct be =
= EonThanta . (H.T. 1164-1166) :
E 57. Suzfacevater sazples™taken om-July'Z8; 1933, H ™ot reviilrany
réliable levels-of-poliutancs? (Ex.C-10 and C-11) |
33. Immall;cases, the contaminints found=ir:Mi-l ande2Vormyty and
2A).are. not.also-found” in"MW-37and & to the north,.the directiosch
Fgroundvaterzflow: ‘.(Ex.C-B. c-9, €-10, and C-il) B
39, g!!!g;ij; ths cﬁmpound consistantly discovarsd in MW-1-3, is a W,

SCBBOnECOTPOnentVo Vg iSO XN . ' ' ‘

60. Viﬁyl chloride and ¢ zn:-..--di:h;o:oa:hvlena are gases vhich '
are common constituents of the gases vented and discharged Irom mumicipal
viste landfills. (N.T. 1166 and 1189-1192) .

61. A gas venting svstem was par: of the approved pians for the
sita. In August, 1984, the Departzent filed a complaint befose 3 Distriss
Justice alleging 13 violations by NSL.'including a %ailure %o install a
por=ion of the venting systea located in the northezumos:t porsicn of the
site. »Aftn: heﬁring. the District Justica found in favoé of =he Deparizent
on oaly oﬁn of the alleged viciatiens, namely the failure o install the’
venting system in the northermmost araa cZ zhe siza. (N.T. 3G-al, 105, and
586 and Ex.A-;j

62. Subsequently, NSL proceeded =5 :iastall tha gas venting svsiem in
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\\_/, the designated area of the site. In addition to che porzicns of the venting

systen censtructed as of this date, there are additional perimeter poriicas
of the gas venting svstem which have not Heen completed. (N.T. 623-625)

| 63. MW-1-B is venting gas Sroem the landfill at a rate of between J_
1000 and 2000 cubic feet per day. (N.T. 1200)

64. “he gasts vinyl chloride- and’ t°ans~1..-diehlorccthylcne. vhen
confined evar a patiod of time, are solublo in surface water. (N.T.

1189-1191 and 1201) -

65. The contamimation discovered during the testing-offi~k:and. 22!.- ‘ '
nog:;hoﬁ:asultroff:»hz-:kdoum;1:;tba:na:n:zl.:tnav::inn:pzuc:ssfisnchn : !
Land£31] ;sbut rather < thactoluenaccontanination s, thecraiil @M isoling = |

m; vith surfscnwater runoff fron'the access road near Mé-1 and 2 which
'pm;ééa?.é‘tui‘a‘mtﬁ “and-cutdated casing. in Mi-tradd’ 2, VEETe the vinyl _
mmmau”rEE?r?a3mEﬁmﬁuumuuuuﬁﬂﬁﬂmnuunuﬁhp
"iE5HEf‘a'“"'v;!=gi55!i!E;::::’EEE!I;g;gggg;E;gg_,

66. In July and August, 1585, it was discovered that Mi-1-B was drv.
(N.T. 1108-101l, 1021, and 1084)

67. With the exception of EW-1~B, the present groundwater non-égring
systen is adequate o provide accurate appraisals of the status of the
groundwater quality at the NSL.

68. Nith the exception ef'tHE ¢:eh:su::cunding MwW-i-2, che gas
venting svstem is adequate at NSL. |

69. The 1:1 ratio of renovatiag soil =o trash, as Teguired by the
perziz, was maiﬂtainec in the excavation and £illing of Trencaes l-4. (N.T.

S1€-5.7)

70. 3ail§ cover is o be appliec at zhe end of the working day to

Rl ’

exposec reluse. (N.7T. 662)
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71. Tha Daparzment inspactor norzally visitad NSU Ddezwaen 12:00 and

1:00 p.3. (N.T. 691-695)

72. NSL closes ac 5:00 p.a. dailv. (N.T. 891)

73. A final ninimum uniform cunifaoc laver of compactad cover
matarial must be placed on the surface of 2ach trench upon zlosurs. (Ex.C-3)
74. Adequate final cover was initially placed on the area #il
porsicn of the site and Trenches 1-3; houavar, this cover wvas snﬁscqucntly
disturbed by a combination of storm watar and NSL machinery. (N.T. 62 and

691f6957. Uniforz final cover &ocs not axist on the sita.

“3S. The surfaca water zanagement sysTem on the site consists of a
storzwater basin in the southern portion of the sita. (N.T. 53‘§nd-Zz.A-11). A
1 systan-of swales and berms is utilized t©o eep storawater fzom escaping the
sfte. (N.T. 66) |

76. A partially implemented plan devised by NSL u:iliggs i systen of
dual basins in the southara corzers of the site to augment theivolume of
storavater th;: can be managed at the sizs. (N.T. 66 and 105)»

77. Stormwater sscaped from the sits on one occasion, due to am-
inctense storm which caused s ber3 to erods. Moreover, the xxt# surrounding
the site vas flocded. (N.T. 63) |

~ 78. NSL repeatedly attempted to 7egetates clcsodvarcaslof the
land3:ill. ZExivemely vet veather zesulted in the vegstatiocn oi#ht: not
gerainating or being washed awvay. (N.T. 103)

79. Porzicns of the landfill remain unvegetated.

80. ‘NSL submitzed an.erosicn and sedimentation conzzol plan o DER
in January, 1984. (N.T. 57-58 and 2x.A-9)

31. The Departvent first claimed that the plan was nevar submitted,

vet aeventuallvy admitsted iz raceived the plan in January, 1934, (N.7. 58)
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82. The Department failed o aczept, rejecz, or respond 2o the pian

\~“/ until September, 1985, when it presented wrizten comments =o NSL prior zo the

Sepéémbez 5, 1985 hearing. (N.T. 104 ané x.C-19)

83. Therw-was nc evidence of malodors leaving the NSL sice. (N.T.
£36)

'84. Louis J. Novak has besn coocperative in complying with Department

requests regarding the landfill.

DISCUSSION

NSL is & solid waste disposal facility located in South Whitehail
Tounshi;. Lehigh County. The property upcn which the iandfill lies is ownad
Jointly by Louis J. and Eilda Novak, husband and wife,‘and president and
séé:eztry, :espec:iéely; of NSL'(hitiinaf:e: collecsively referved to as
Novaks). The landfill, permitzed by the Deparsment in 1972, is divided izto
\-/ three separace aregs--a demolition fiil sgé:ion. an ares £ill section, and &
trench £411 sectien.

 After £illing the ares £ill secszion to capacity in 1982, the

Deparzment directed NSL to begin disposing of waste in the =reaca £ill
section. The trench £ill saction consists of a'g:oup of Zfive adjacent
trenches in the southarn porzion of the landf:ill which are ssparated from -
each other by & minimum of eight £eit¢f‘£&¢h-::ench is numbered saquentially,
with Trench 1 baing the northern-most trench and Trenca § being the |
southera-zost trench. NSL first began disposing of waste in Irench I, and,
afzer that was filied, moved to Trench i, ind, thereafter, prograssed
sequentially southward.

The Depariment was present at the opening excavation and final

\_ _ closure of Trenches ! through 3. The Deparzzment was notified of the



axcavacion of Trench 4; howaver, it chose not 22 atzand. On laecemcer 13,
1984~-afzar Tranch <« had Yeen closad, vet efore the Zfinal Tranch 5 was to Ye \~’/
axcavatad--the Department issuad an ordar and civil penalty assassment to NSL
diracting, intay alia, NSL to csasa all so.id wasta di’gosal.aparaticns.
initiata final closure of the landfill, compiata inscallacion of a gas
venting svstem, provide fuzrther groundwatar sampling and present a
hydrogeological study, implement an aerosicn and sedinentation plan, post a
bond ia the amount of $300,000, and finally, pay a 846,000 civil penalty
assessoent. NSL responded by deaying all of the Department's allegations of
violations, assarting that the landfill was in substantial compliance with
all ruies and regulations of the Dcpa:tmgnn. Moreover, NSL disputad the
Depar=sent's can:eﬁ:ion‘that Trench 5 was outside the boundaries of the

pe ::a4.a:na and #:gusd that the bonding requirements were not applicsble
to its operatioen.

Becauss this is an appeal of an_ord-i, the D.paztmtnt'bcsrs the -/
burden of prodf under 2§ Pa.Code §21.101(b)(3). FR&S. Ine. v. DER, EEB
Dociket No. 83-093-M (Adjudication issued June 1§, 1987). In zeviewing the
acsion of the Departxent, our duty is to detaraine whether the Departzeat's
action is supported by substantial avidencs and vhn:hcr.i:_is arbitrary,
capricious or unreascnabis. If the Departxzent is acsing pursuant to 3
‘ﬁandatory provision of statuts or regulation, our only task, after svaluating
the evidencs, is to eithar uphold or vacats :hn_Dcpazzngnt's acsion. 3Buz, if
the Department is acting under a grant of discretiocnary authoricy, ve may,
'based on the record befors us, substizuts our discration for that of the
Deparzaeat. Warren Sand & Gravel Co.. Inc. v. DER, 20 2a.Cawi=k.136, 34l
A.2d 335 (197S5). The issuance of orders under the Solid Wasta Managemen: Act

and the Clean Streams Law is a discrationasy ac:. <Thersfora, shouid ve find\\g/
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that the Deparsment abused its éisc:etion. we 3ay supsTilute cur ownm.
\"/ Individual Liability of Louis J;?and Hilda Novak

.‘hn dear:aént éeeks <o have the 3oard nhoid Louis <. and Filda Novak
individualily and personal’v --aa;e unde: The order. Louis . and Filda Nevak
are husbvand and wife and own :He -and upen which the landfill lies. Louis
Novak is the president of NS» and manager of the landfill, while Mrs. Novak
ssTves as sscretary (Findings cf ?ac’ 2 and 3). | '

Corporate f‘icers may be held pecsonally liable under the Solid
Waste Managcment Ac° and the CLean St‘eams iLaw, despite the fact that the
corporation may also be found 1 ab;e. Personal liability of corporate

officers may be es.ablished unde: tvo theorzes--pier:ing the corporate vweil

or par‘icipa:ion in the actien by the officer. DER v. Luckr Strike Coal

Companv and Louis J. Belt:am-, gusra.

\\'/ , in order to pierce the cctporaﬁe ve--. the Depc:tman. Dust establish
that "The cotporat*cn vas an at:“‘ce and 4 shaxn desigred to: execute
illegitimate 9urposes ig abusa of thn corporate ﬁic:in and .he-.nmunit_
carries.” Zubik v. Zubik, 384 ...d 267, note 2 (3d Cir.1967), ceczt.denied,
390 U.5.988 (1968). To do $0, the Deparzzent must present evidence of the
sor: suzmarized in U, S. v. Pisagni, 646-?.2d 83 (34 Cir.1681), as:

Whether the corporation is gressly undercapitalized
for its purpose...failure to cbserzve corporate forz-
malities, non-payment of dividends, the insolvency
of the debtor corporation at the time, siphoning of
funds of the corporation by the dominant stockhoidsc,
non=functioning of other officers or directors, ab-
sance of corporate tecords and the £3ct that the
corporation is merely a Zacade for the cperations of
the damingant s:oczhc;aer or st ockholders.

The Superior Cour: has tccently s.a:ed in 3urzon v. Boiand, ___ Pa.Supez._ _,
489 A.2d4 263 (198S) that ’

K\,/

Even when a corporation is owned by one person or

§--
(¥
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family, the corporacts {orm snieids cthe iavidigual
zempars of tha corporation Irom personal liapilisze
and will be disragarded only when :t is abusad =2 N
permit perpetration of a fraud or othar illaegalizy.

3ecausa the Departmenc did not praesent any avidenca cagarding the corporata

veil theory, we will not look benind the corporata pessona in an atsempt to

aestabiish Louis J. and Hilda Novak's individual liabilicy.

We must then examine the degree of participation cf the Novaks in

the violations complained of by the Department. In Jonn 3. Xaites: et al. v.

DER, 1985 E5B 234, we analyzed liability of corporats offic;:s undsr the
"paz:icip;:ion" theory. Analegizing to tor: law, we stated that an officer is
pcrsona%ly iiablae if his actions actually Zurther the alleged violations.

We held tﬁa: although an‘oftica: cannot be held iliable for mars nonfeasancs,

a conscious decision to pu:éua a certain course of conducz, acsompanied by an
order implementing that decisicn, can be sufficient "pa:ticipa:iun" to
establish personal liadility. The 3card also in Xaites recognized corporats \\_/
_o:ficet liability under the "participation" theory én the basis of a violation
of a stztutorily created duty, such as under §501 of the Solid %asts
HaQagcmenn‘Ac:, following the reasoning enunciated in T.S. v. 2ask, 421 U.S.
638 (1975). The Commonwealth Cous= has recently oversuraed %ais expansive
view of corporats officer liability in Jomn =. Zaictas. ar al. 7. DER, No.

1061 C.D. 1986 (Pa.Cawlth., filed August §, 1987) vherein it heid that
svidencs of misconducst or {nteaticnal ﬁcgloc: is necessary belfors individual

liapility vill be imposed on a corporate officer undar the paraicipation

theory.
The Deparzment's post-hearing brief did not ccntain any arguments
relating to the Novaks being held personallv Ziable under the pasticipaticn

theorv. Therefors, the Department is deemeé o have abandoned this argument.

/

18
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Williagm 5. McIneize Coail Companv. Zne.. e® al. . OER, 1986 I3 365. Bu:,

even i the Deparcuent had not waiyed this issue, the evidence :roduced at
"the hearing does not rise to the level necessary 0 establish personal
liabiliity. The evidence regar&ing‘silda’xovak ﬁs vizsually aoh-exis:ént. as
it is confined <o her co-ounerahip of the property, her zitle of corporate
secrTetary, and her performance §f clerical duties. Zvidence regarding Louis
J. Novak, Sr. is very weak. Rather than proving that Mr. Novak vielttod the
Sclid Waste Hanagcmcﬂ: Act and the Clean Streanms Lav through either
niscenduc' or intanticnal ntglec S, testimony of Departmnn: officials
eha:ac:erized !r. Novak's cenduc' as being cooperativc, much as Jomn E.
Kaites'°conduc: was eharac:e:.zcd by tnn Commonweslth Court in its racent
opinion. Sincc ve do net ho;d .ha Novaxs personally lisble, the remainder of

the adjudication will rnfc: sololy to NSL.

Provrietv of the Department's Closure Order

In its December 13, 1§84;'ofdc: and civil penslty ;ss;ssntnt. the
Depar:mnnt alleged numercus vidlaﬁions‘ef the Solid Waste Hanaéement Acs,
the Clean Streams law, and 25 Pa.»ode ss... et sea. and 102... More
s;ec“‘ca¢;y, the Department alleged that NEL exceeded both the verzical
elevations and horizental boundaties SLlOHQd by the pcﬁni t, poliuted the
groundvater gt the sita, iailcd :e immleman: a propeT g*oundva:e- nonitor.ng
systan, failed to provids adcqua:g daily and Sinal cover on the landfill,
inadequately managed su:fa:niwa;igidﬁ £$t sﬁtt. did not provide an erosion and
sedimentation plan and failed to properly grade or veget#tc the site, failed
to install a gas venting‘sys:en;find finally, failed to post & dend for
closure of the site. Each of these violations vwill be addressed individuaily
below. |

lateral Boundaries and Vertical Elevations
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Tha Depar:iment ali.eges that the :iranca Iill sactiosn of the landfill,
as prasently staked out, extands bevond tha boundariaes sat Zorsh in the W,
f@rmi: and that NSL has 2illed abova the eievacion .imits directed in NSL's
1972 permit and plans in violation of §§2CL(a), 5i0(1), 510(2), and 610(4) of
the Solid Wasta Management Ac:. Section 201(a) of the Solid Waste Management
Acs p:chibits the disposal of municipal wasta uniaess ;u:hori:ed by a permis
or the rules and regulations of the Deparzzent. Seczions 510(1), €2) and (4)
declare that it is unlawful for a person to

(1) Dump or deposit, or permit the dumping or
depositing, of any solid wasta onto the surfacs
of the ground or underground or ints the vwatars
) of the Cammonwealth, by any means, unless a pes-
- * mit for the dumping of such solid wastes has been
obtained from the depaztment; provided, the In-
vironmental Quality Board may by regulaticn exempt
certain activities associated with normal farming
e operations as defined by cthis act Zrom such permit
‘Tequiraments. -
(2) Construct, alter, operats or utilize a
solid wasta storage, treatment, processing or dis-
posal facility without a permit Zrom the deparzment N
28 required by this act or in violation of the rules
or regulations adopted under this acz, or orders of
the department, or in violation of any tera or con-
dition of any perait issued by the department.
X R A2 A2
- (4) Stora, collecs, transpors, process, tTeat,
. or dispose of, or assist in the storags, collection,
- transportation, procsssing, treatzent, or dispesal
’ of, solid vaste coatrary o the rules or regulatiocns
. adoptad under this acs, or ordszs of the dspartment,
OT any tara or any condition of any permit, or in
a0y manner as to cTsatse a pudlic nuisance or To ad-

A versely affecs the public health, safety and welfars.
. L 2% 2 2N 3

11}

..

NSL denies that it has excseded the lataral boundaries éf its permit area, but
admits to minor violations of the alsvation limits. |
The plans submitted by NSL to the Deparzzent as part of the 1972

perait applicaticn contained vagus lataral boundaries. The only specific

399

limitation was a 200 foot 3itback fzom =he southera boundary of the landfill \_

i3
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T3 the southeramost tTencR, TremeR 3. AT the hearing, the Jepariment alleged

that, aécording to0 measurements taken Irom 7.2.& L. electric polies on the

pian, NSL was now in viola:iéﬁ_;f the 200 oot sethack :equi:eéen:. NSL d@nied
shis charge and argﬁéd’thattéhéﬁé.P.& L. poies codid net ﬁe ;Sed as a point of
reference because their exact iocation ha& not been preciselﬁ iete:Qiﬁcﬁ on
the 1972 plans. |

In an attempt to ‘resclve :his conflics, the parcies s:ipu%atnd ﬁo
have & survey po:.c:nnd during thc course of the hearings. (Ex S-l) Tﬁt
rvesults of the survey 1ndicat| tha: Trenca 5 docs not viola:n .ht ’00 feot

sathack recuz-ement. The Departmtnt disputad the results of the :u:vny. and

'eont.nusd. hoveve:. to assar‘ that. in reiatien to the B.2.& L. poles, ﬁSu is

beyond the boundaries of the pernit ed ares. ”he Deptr:aent, vhich eat-ics
the burden of proocf, failed to p:ovide anv eonvinc.ng ot c-udihle svidancs
that the P.P.& L. poles vare intcndnd by the pa:°ies 0 cont*al tha lataral
borders of the site. 'he Depa:tncnt relied henvily cn the :ostinony ef a H:.

Rajkotja he:é:'but wve must accord little weight to his testimony becauss of

_ his lack of experzise in surveying. This is a case where the boundaries of

che land€ill as estab;-shed on the ini.- 2 pe-=i° and plans vere .mprtc-sc
and the Depa:taent is’ uttempc.ng to es.ab--sh ceference pozn:s a.:g—-thg
£acz. Based on the evidcnca bcfo:e us, ve cannot concludt tha u is
violating its permit boundaries.
Groundvater Monitering System =~ |

?atagtaph I of thtrbeﬁaé;zéhﬁis order illeged :hat st's'g:onadwatcr

gonitoring svstem "is inadeéﬁité‘éhdir the requirements of the Splid Waste

" Aes and the Clean Streams Lav." The Depa'.?::en: furcher alleged that Y3 and

6 were not installed prior :o depcsition of solid waste in <he ::enchts. as

required by the petmxt. and :ha: sampling zesults have not been subtmitisd o |
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tha Jepartaent.
We are unawara of any specific raguirements relating s the adequacy \\,/
of groundwatar monitoring systams in aizhar Ihe Clean Streams Law or :le
Solid Wasta Hanagément Aczt, SO i: is our deiief that the Deparcwment was, in
éaali:y, citing NSL for violatioqs of izs parmit, wnich contained taT=s and
conditions relating to xmonitoring.
We have found that MW-3 and § wars not iastalled unzilrﬂovembe:.
1984 (.inding of Facz AS) and that tha construction of the upgradient
monitoring weils (MW-l and 2) was deficient (Finding of Fact 63). Hovever,
by virtua of anbag:aemeét batween tha»pa::ies after the January, 1985,
hearings, HW-. and < wera raplacad by Hk---s and MWw-2-A (Findings of Fact 51
'and 32). Subsaquent-y, MW-1-3 wvent drv (Finding of Fac: 66), and, with its
eﬁcaption. the ponitoring system is adequata.
Therafora; we must conciude that tha terns and conditi n; of NSL's .

perzit wers not complied with, to the extent that an additional upgradieat N

menitoring vall is nacassarv.

» Groundvatar Pollution

. The Depar:men:;s o:de: contends taat NSL is ;ausing groundwater
poliu:ich as a result of its "excessive" deposits of wasts. We find that the
Dopaztmggt ﬁas not prtscntcd'substintial evidence in support of its: comtemticn
ity burden of ‘proof in:thisiissus.

amd

Despitazthe deficiencies in the nnniioziiEfE?lls; ve- can-‘hardly
conclude that giiﬁsds:tz:_pqllntion,_much less contamination, {s:occurring
when there is no rtliab!c svidence of any parameters commonly att:ibu:ahlc to
landfills: 'he assenca of tha Depa-:nent s argument is that because the

Deba-:aent has es.ablisned thas NSL has exceeoad the verctica. slevations in

its permi:t and tne:e are some deficiencies in its 3—oundwata* aonztor ng \\V/
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system, it naturally follovsiéﬁa;‘NSL is 2ausing or tRreateniag o cause
groundwater pollution. ”Ve'caihaﬁ reach our findings on the basis of blind
faith or to:tnrtd or szmplis:ic ;ogzc~ we reguire substan:;al evidence which,
in this cass, the Department has failed to provide us.

Final Cover and Grading

Paragraph K of :hé\bépif:éen:fs.otde: alieged':hat compieted

. portiens of NSL’hgd not recéiv;diffope:‘final cover and were not a@qua:ely

graded and vegetated, in violaticn of 25 Pa.Code §§75.24(e)(2)(xxi) and

(xxi1), 75.26(c) and 75.26(p). . |
Sections /..Zé(c)(’)(:x‘) and (xxii) provide as follows:

*  {c) Phase II. Application Design Requirezents
R ERER :

(2) Design criteris .
' R 2R 20 B

 (xxi) A final laver of cover material,
compacted to & minimum uniform depth of
two feet and having the characteristics .
specified in (ix) of this section shall
be placed over the entire surface of

each portion of the final 1if:.

(xxii) The final cover layer shall be

compacted within two veeks after place-

ment of solid waste ia the final 1ifs.

Completion shall include permanent

stabilization of all slopes.
These requirexments, although contained iz & perzit application cegulatien,
are operationzl requirtmen:s.l ‘However, =he title of a regulacion is not
necessarily controlling in its interprezation. §1924 of the Statutory
Construction Act, 1 Pa.C.S.A. §1924. It is clear that 25 Pa.Code §§75.26(c)

and (p), which state that

l %e have previously pointed ocut similar difficulzies with the Departiment's
application of Chapter 75 in Globe Disvesal er al. v. DER, 1986 EEB 891 and
FRES. Inc. v. DER, supra.
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(o) Compiated portions =f she .andiill shal.
be gradad as specified in this Chaptar (raiating
o drainage of surface watar' within IwWo weexs
of completion. '

(p) Seed bed preparation and planting opera-
tions %0 promota stabilizaticn of the final soil
covar shall bea dona as soon as weathar parTaits
and saasonal conditions ars suitabia for the as-
capblishment of tha type of vagataticn to ba usad.
Rasaading and maintenanca of sovar matarial shall
be mandatory until adequats vegetativa cover i
astablished in PennDOT Form 408 or the current
"Agronomy Guida" of tha Colilege of Agriculturs,
Pennsylvania Stats Universizy, may bae utilized.

ars oparational in nature.

C

v We hava found that, although adaquats £inal covar mhy havae initially

been placad on tha area £ill and Trenches 1-3, it was disturted and does not

exist in a uniform condition aczoss tha siza (Finding of Pacz 74).

Furtharsore, portions of the landfill wers not revegetated and others were not

s;ccessfully :avegetatéd (Findings of Fac: 78 and 79). As a result,

violations of 25 Pa.Coda §§753.24(e)(2)(xxi), 75_.24(:)(:)(:::1), 75.26.

75.25(p) and §§810(2), (4), and (9) of the Solid Waste Management Act

occurced at NSL.

Surface Water Management

(o) and

Secsion 75.24(e)(2)(xviii) of the Dapartment's ragulations provides

5.
. '
-
-

| —
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that:
(¢) Phase II. Abpl‘cation Design Reau;:emen:s :
= 3': e v ot o . .

"(2) Design c:iteria
: % % e % %

(xviii) The site snall be designed and

operated in & manner which will prevent or

‘minimize surface water percolation into the

solid waste material aesos.- .
Paragraph L of the Department's order al;eges that NSL has violated this
regulaticn and §§§10(2)} (4), and (8) of the Solid Waste Management Act .
becsuse improper grading has resulted in ponding of surface water<at the site.

We have scme of the same difficuizies with the Depar::én:'s citation
of §75.24(c)(2)(xviii) as we did with izs citations of §§75.24(c)(2)(xxi) and
(xxii), largely due to the organizétién ané drafting of Chapter 7S. EHowever,
despi e being placed in a designﬁfeégi:ement regulation, subsection
(e)(2)(xviii) does directly relate to operation of the site.’ We have found
that NSL has not fully implemented its surface water management systexm,
‘ thereov resulting in problems at the site (Findings of Fact 75 and 76).
Therefore, ve find that NSL has violated §§610(2), (4) and (9) of the Solid
Waste Managementz Act and 2§ Pa.Code §§75.24(e)(2)(xviii).
Erosion and Sedimentation Control Plan
The Depar=zxent's ordé:'ciied NS for failing to have an ercsion and

sedizent control plan, in violation of the Clean Streams Law and 25 Pa.Code
§102.4, The éertinent subsection ‘of §102.4, subseczien (#), provides that:

\

(a) a11 ear:héoéing activities within this

Commonwealth shall be conduczed in such a wayv as

to prevent accelerated ercsion and the resulting
sedimentation. To afcompiish this, except as pro-
vided in subsection (b)-of this seczion, any lanc-
owvner, person, OT munic ipalizy engaged in eazzi-
moving activities shall develop, implement, ané
-maintain erosion andé sedimentation control measures
which effectively minimize accelerated erosion and
sedimentation. These erssion and sedimentation
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measures shall be saz forthk in 3 pian as set Sorsk

in §102.3 of this titlae (celazing =0 arosion and _
sadimentation controi plan) and de availadle at ail ‘
timas at the site of the acz:vit». The Capar=men: ./

or its dasignee may, at its discration, ragquire tais
pian to be filed with the Department or iis dasignes.

That NSL is baing charged with a viociation of this cegulation is somewhat
astounding in light of the evidencs that such a plaﬁ did exist and was
submitzad io the Department in January, 1984 (Findings of Facs 80 and 81).
Ve cannot sustain the Department's order as it relates to 25 2a.lode
$102.4.2

-

Gas Venting Svstem

- The Departwment's ordar alleged that NSL had #iqlated the tarms and
conditions of its permit bv not complating the instailation of a gas venting
sys:én: We have found that NSL did fail to install the zas venting system
p;ovided Sor in its permit in the ﬁor:he:nmcs: porzion of tha siza (Finding
of Fact 51) and in cartain portions of the site's perimeter (Finding of Fact
62). Therafora, NSL has violated §§610(2), (4), and (9) of ;ho Solid Wasts
Management Act.

Adeguate Dailvy Cover
Secction 75.26(1) of the Department's ragulations states that "a
unifora six inch compacted layer of daily covar mate:iai shal. e placed cn

11 exposed solid waste at the end of each vorking day." Paragzaph 0 of the

Deyartment's order alleged that NSL, on i8 occasions between Mazch 12, 1982

and December 7, 19384, failed to provide adequata daily cover matarial. B

< Whils there is no requiremen: in Chapter 102 that erosion and sediment
controi plans be reviawed by the Department or its designes--conly that the plan
e 3:ilad, if requested--wae find it even dors unusual that the Jepartzent
required nearly two years to aven react to NSL's erosion and sediment control
plan. We note-also that the only issue regarding NSL's erosion and sediment

contzol plan was whether it possessed the pian, and not the pian's adaguacy.

N
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While we recognize that the customary working hours 32 most
Depariment emplovees are Irom 8:00 a.m. = +:00 p.2., we are extremely
reluczant to hoid NSL liabie for violations of 25 Pa.lode §73.26(1) when
mos: of the inspeczions upon which these violations were daseé were conducted
between 12:00 p.z. and 1:00 p.m. We are not suggesTing that Jepartrent
inspectors must work overzime in erde: 0 prove vioiations of 15 Pa.lode
§75.26(1). EHowever, there are other means--such as conducting inspe: ions at
the beginning of the working day--to establish viciations of this regulatiem.
We cannot hold that the Department proved any vioclations of §75.26(1) under
the circumstances of this appeal.

Bondine-Requirement

The Departiment's order alleged that "Novak has not filed a

LR

collateral bond for the land'océiﬁied by the Novak —andfill as required
Section 505(a)." It went on to requ re that

By no later :han Decembe- 31, 1984, Novak shall

submit to the Department an acceptabie bond on

“forms provided by the Department for zhe closure

of Novak Landfill.. The boné shall comply with

the requirements of Sectioen 505 of the Solid

Waste Act, shall be in the amount of $300,000.00

and shall name the »ommonweal-h of Pemnsylivania

as cobligee. .

'NSL argues that the bend.ng regquirement in the order is a prohibited
retroactive application of the stAtute, that it comflicts wizh the
requirements of 25 Pa.Code 5101 9. and .hat the Deparzment is estopped from
applying a bonding requirement to NS». -The legal a:guments aside, NSL aiso
contested the area used to calculate the bond, asserting that the mipe area
£:11 and the area £il1 should»no;, as .he Departmeat suggests, be used to
calculate the amountz.

The Department offered ’i::l in the way of legal argument to
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Suppor:t its donding reguirement. 3ecause the jermit was modified in 1982
the Deparzment opines tzhat its (984 bonding cegquirement is »roperly based on
aﬁthority in the 1980 Solid Was:a Management Act. The Jaepartment alseo
Justified tha amount of the bond by advancing tha argzumant that the NSL
consultant baliaves it is proper, if not substantial enough.

The Soiid wWasta Managemant Acz, although enactad primazily to sacurs
hazardous wasta primacy for the Commonwaalizh undar the fedaral Rescurce
Consarvation and Racovery Act, 42 U.S.C.§6901 az seg., also contained a schene

for ragulation of municipal and residual wasta. The statutory provision

ralavant to the issue now before us is §505, which reads in perctinent pars

g.
uy

T2

(a)...[p]:ior to the ccmmencement of operations,
the oparator of a municipa. or rasidual waste
. processing or disposal facili: ...Sor wnich a par-
ait is required bv this sacczion snall £ils with
the deparzment a bond for .hs land affacted by
such facility on a2 Zorm prasccibed and furnished .
by the departxment... The daparzmeat mayv require
~additional bond amounts Ior the permitted areas
snould such an increase ba datarmined bv the de-
parIzent to be necassary to 2eat the 'equztgnants
of this aecs...

xRN

(e) The operator shall, prior :o cozmencing
oparations on any additiona. land exceeding tha
estimata made in the app.ication for a perail,
£ila an additional applicazion and bond. Upon
recaipt of sucn additional appiication and reliatad
documents and information as wouié havs been rs-
quired for the additional iland had it been in-
cluded in the original application for a permit
and should all the requirements o this act be
met as Wers necessary to sacure tla permic, the
secratary shall promptly issus an amended parait
covaring the additional acreage coversd by such
application, and shall detarmine the additional

bond requirement tharafor.
X X X X %

Recognizing that a comprehensive solid waste xmanagement regulatory program

couldé not be implemented j=mediately, §iC0: of the Solid was:e Management Act

9
w
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stated:

The Acz of July 31, 1968 :2...788, No.24i),

- known as the "Pennsv‘van;a Soiid Waste Managemen:t
Acz," is repealed: Provided. however, that all
peraits and orders issued, municipai solid waste
management plans approved, and °eguxat ions promui-
gated under such act shall zemaia in Zull force
and effect unless and until aodified, amended.
suspended or revoked.

We must now determine whether Ehé‘bepartment'é appiication of bending
requirements based on §505 of the So;id Wasze Management Act confliess with
the savings clause in §1001 of the statute. We believe that it does.

The General Assembly was clea" iz expressing its intent that the

f°amewo tk of pernits and regulat ans existing at the time of passage of the
'980‘s:atute remain in p;ace-nnt 8 new scheme of regulations was adepted
af:e’ careful .hought and del‘be'at on.» One of the applicabie regulations
adop:ed under the 1968 statute was ’5 Pa.Code §75.22(d), wnica provided that
"When the Department has dete:ni@éd that the appiication is compieted and
that the proposed design neet§w£Sé tequi:gﬁentsvaf the perzineat regulstions

anc acts, @ permit will be .ssued ". A "perzinent" regulatiocn was 25 Pa.Code
, | .
§101.9, which was adopted on Maggs,.1978. The reievant porticns of 23

Pa.Code §101.9 cead as follows: 
5101.9. Bonding;feéﬁi:éménts Zor solid waste Zfacilities.

(a) “The applicant shall provide as a par: of his
application for a pernit, a bond sufficient to assure
closure and £inal closure of the permitted site in 2
manner that will abate and prevent poilution of the
waters of thig Commonwealth. The bond or cash guaran-
tee or performance shall be as set forth in this sec-

- tion. Clesure is that condition in which a permitted
ite is no longe' wtilized ‘cr the disposai or process-
ing of waste. In the case of éfills, closure is
‘'when £inal cover has been p;acec in gecord with Depars-
mental regulations and cerzified through inspection by
the Department. In the case of processing facilities,
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closurz is wnen wasta2 is removed Irom tne f3cility and
so certified dv Departmanta. inspeczion. Final slosurs
is wnen a faciiitv has bdesn zerzified dv the lepartment
as in compliance with appiicapie Jeapartmantal regula-
tions. .

(b) The provisions of this saction may not de ap-
plicable zo tha Zoilowing: :

(1) Permittaes and permit appiicants wnich are
municipalities or municipa. authorities.

{2) Thosa facilitzies under permit on January 1,
1978. Howavar, those facilizies under peTmit on Jan-
uary 1, 1978 and currently bonded may alac: aither to
continue their current bonding 'squi'ements or te
govarnad by the provisions of this sactzien. :

(3) Thosa disposal Zacilities constructed in
mines. . '

(4) Thosa disposal Zacilisias acsapting oniy

.Cilass I and Class II demoliticn wasta.
(¢) The bond may consist of sursty or collateral
bonds or a cash deposit in escrow.

(1) Suraty bonds shall e accaptabls wnen pro-
vided bv a suraty company .icensed o ccnauc- ousiness
in this CommonwealtX.

(2) Collataral bonds sha;l ba on a forz provided

'bv the Department and shall be acccmpaniad by nego-

tiable bonds of the United Statas Government-or the
Commonwealth, thea Turnpikae Commissican, the Gensral
Stata Authority, the State Public Schooi Buiiding
Authority or a municipaiiszy within this Commonwealth,
by bank savings acsounts or certificactes of daposit
proce:lv assigned to the Sacraecary and with approval
of the assignment by the bank; or bv carzified,
cashiar's or trust companv's °‘easu-a—‘s cnacx in
accordancs with the provisions of this saction.

(d) Types of facilizies requiring bond ars as

follows:

(1) Sanitary landfills usilizing natural cenc-

vation. X
x xR XR
(e) Bonding pavments sha.l be made iz imizial pay-
ments and vear-end pavments. '

(1) Initial bonding pavments, which ars the bonds

in the amounts vegquired under the applicabls provisions

" of this saction, shall be daliveraed tc the appropriata
"ageant of the Commonwealsk at lesast 10 calendar days
prior to the issuance data of the solid wasts 2anage-
ment permit. The Departzental permits may not be re-
leased until an acceptabie bond is presentacd.

(2) Year-end bonding pavments, whicsh are thosa

bond amounts due annually as required under the applic-

abla provisions of this seczion, shall be delivered to

_the appropriate agent of the Commonwealth nc latar than

45 calendar days following the annivarsary date of the
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solid waste management permi: issuance. Failure o pre-
vide the vear-end pavment in a timely manner mav resul:
in a suspension, modificatiisn, or revocation o3 the
£acility permit. ‘
(£) Bonding. scaedu;es sna.. comply with the -o;lou-
ing:
(1) Natural-renovation .andfills. The iaitial
boné pavment snall be in the amount of $7,500. The
vear-end bond payments snail de in the amount of $5,000
per acce utilized for the deposit or storage of solid
waste during the ‘previous vear. The $5,000 amount snall
be applied tc &n acrTe one time only. When the Depart-
ment certifies that the permitted site area has been
properly closed in accordance with Departmental regula-
tions, an amount of 70X of the amount on deposit with
the Department will be released immediately. The re-
mainder.'3oz,:will‘beﬁzetaiaed for an additional S-year
period following closure and then reieased after final
closure if no further remedial aczion is required, or
forfeited if required aczion is not undertaken. Re-
S medial action shall mean those activities necessary to
maintain a szte 4s Tequired by Deuar::en:a; regulations.

This :egu¢at‘on has not been modi‘ien or 'eaea;ed eXcept as it related to
hazardous waste facilities, since -ts adcp:-on. Thus, by vizzue of the
application of the savings c-ause in .he So;-c Waste Hanagement Acs, any bond -
required of NSL snould have been -eauzred under 25 2a.lode §101.9.

Eaving now decided that .5 Pa..aae §101.9 would be applicable to any
bonding required of NSL, we now ‘utﬂ .o a determination of =he area of NSL to
vhich the bend sheould bg app;ie¢. Nei:he: 28Ty prov;des us with any legal
support for its position :eéir@igéjﬁgéraiea to de cové:ed-by the bend.

And. the regulation provides ﬁsr;;:s n§ giiéanci. The NSL perzit was
originally issued on Ha:c. 24, 19:2 (Find.ng of Fac: 5). The anguage of 25
Pa.Code §101. 9(b)(2) is :a:her confusing as i: zelates to facilities
pre-dating the regulation. On one hand, the fi:s: seh:encé'canveyé‘the
impression that facilities permi ed be‘are canuazv 1, 1978 aze not subject to
a bending requi:ement. Eowevg:, :ﬁé séconé sentence seems tc indicate that

Cedl

tonding tequ;’ements were in exi stence p ior =0 the adoption of 25 Pa.Code
29
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§101.9. Wwe are awara of no raguiation predazing 25 Za.Code §ili.3, se any

such requirements must have been imposad as a ma::a:-of discrecion. Ia any (\,/
avent, the Daeparzment did not imposa any bonding requirement on NSL until the |
issuanca of tha ordar. Although the Dapartzent cannot de estopped Irom

enforcing a lawiul :agu;ation bacausa of i:ts ;riorAiaxi:? irn anforcement,
Lackawanna ﬁafusa Removal, 65vPa.mel:$.372.,&é2~A.2d 423 (1982), ve ars
raluczant in light of :he‘ambiguous language of 25 Pa.Coda §101.9 b
hold that the amount of the bond should be dased cnl:hn acreage of the mine
areia fill, the area f£ill, and the trench area. Rather, wa will hold that the
amdﬁhtrof the bond ba calculated on zhe basis of tha area devored to trench

11, While we have some difliculty wich tha resuit, we have 20 difficulty
with.acknowiadging that Qe are without autﬁori:y To act in a quasi-legislative
capacizy and amend or raepeal 25 Pa.Coda §101.9 <o comprehené;vely addreass
bending of municipal and residual wasts disposal4facili:ias; )
Remedial Action Directed bv the Department | N

In lggh: of gu:.holdingﬁ :hét tha Deparcxent has abused its

disc:étion in ssvaral respeczs in the issuanca of this ordaz, particularzly

tadsa rei ting to the most serious a-iegations in the ordez, we believe that

the cessation of all so;id wasts disposal»ac:ivi:ias at Nsi is a harsh

result. We will entar an ordec which will, inter alia, parmiz NSL to

complate 2illing Trench 5.

Thers are cutstanding patitions Zor supersedeas, and because of our

parzial adjudication, we will supaersede NSL's civil penalty assesszent pending

a bearing and adjﬁdicationron whather the amount of the Departxzent's

assessment was an abusa of discrestion.

CONCLUSICNS OF LAW

Ed

p The 30ard has jurisdiction over the subjec:z matter and partlies \_
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to this appeal. §192i-A of the’Administrative Jode. the Acsz of Aprii 9,
1828, 2.L. 177, as amended 71 P.S: §510-2..
2. The Board may adjudicate a matter on the basis of & colid record.

DER r. luckv Sc-ike Coal Companv and Louis ”. Sel=rami, ZEKR Docxe: No.

80-211-C2-W (Adjudication issued Apr‘lv--. 1987).

3. The Department has-the burden of proof in an appea. of & closure
order issued pursuant to the Solid Waste Management Acz. 25 Pa.Code
§21.101(d)(3).

4. In reviewing actions of the Deparzment the Boazd zust determine
if the Deparzment has abused its disc'et:on bv acting arbitrarily,

capticiously or unreasonably or contrary to law. Warrer Sand i Sravel Co..

Inc. v. DER, 20 Pa.Caowlth.186,--341 A.2d 556 (1975).

S. Where the Department has taken a discretionary action, such s
the issuance of an ocrder, the ﬁoatd may substitute its disc:et-cn for that of
the Depar:men:, if the Board dete'mines that the Deuar:ment has abused its |
discretion. &ar*en Sand & Gravel Co.. .Inc. v. DER, 20 ‘a.melth.186. k'A%
A.2¢ 556 (1975).

6. Corporate officers may be heid pe:sonally iiable for violations
of the Solid Wasze Hanagemen:'hé:~hnd the Clean Streams Law either through
pze-~ing the corporate ‘veil or establishing theis par:-cip ion in the.
viclations. John E. Kaites, et al. v. DER, No. 1061 C.D. 1986 (Pa.Cawlth.,
Filed August 6, 1986). -

7. The Department failed to present any evidencé vegarding piercing
the corporate veil of NSL. - Therefore, it failed zo satisfy izs burden of
proof and :he Novaks, therefore.lcanno: be held perscnally iiable for

violations of the Clean Streams Law and the Solid Waste Management Act under

this theory. ' A
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3. 3ecause :he_Depa::men: did net argzua the parzizipazion theory of
corporata officar personal 1iabilizy in its post-hearing drief, it abandoned
the igsua. - William J. Mcintire Coal Sompanv. Ine. at ai. =. DJER, 1986 EHB
969.

9. Zven if thalDepar:ment had not waived the issua of the Novaks'
perscnal liabilizy under the participaticn theory, the Department failed ©d
present sufficient avidence to aestablisa the Novaks' individual liability.

10. NSL axceeded the vertical alavations of solid wasts authorized
by*its solid wastae management permit, in violatien of §§201 and §101), (2),
and (4) of the Solid Wastas Management Accz.
“1i. The Departmen: failed to prove bv substantial avidenca that NSL
had excesded the lateral boundaries of its parzit.
12. 3Becausa of the failurs .of MW-i-3, NSL has not complied with the

termzs and conditions of its parmit, in violation of §§610(2), (4). and (9) of

the Solid Wasts Management Acc:.

3. “THSEDNFAEtoent has f

NSL i{s polluting the groundwater, in violation of the Clean St:csns L;v and".

the Solid Waste Mansgemsnt Act.

14. Completed portions of NSL have not been propetlv 3zaded, covered,
arid vagetated as required by the permit and 25 Pa.Coda 55;..-4(:)(’)(::.)
75.26(e)(2)(xxii), 75.26(0) and 75.26(p) and §3610(2), (4), and (9) of the
Soiiéd Waste Management Act.

15. NSL faiied to implement an adequata suziaces Qata: management
system, in violationm of 25 Pa.Code §75.24(c)(2)(xviii) and §§610(2), (4), and
(9) of the Solid Wasta Management Ac:.

16. NSL possaséed an avosion and sediment control pian as required

by $402 of the Claan Streams Law and 25 Pa.Code §102.4.

(W ]
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17. NSL failed to complete the instailacion of the gas venting
\ system set forth in its permit, in violation of §§610(2), (&) and (9) of the

Solid Was:e Management Act.

18. The Depattnen: f;iled to establish through the production of

substantial evidence that NSL violated 25 Pa.Code §75.26(e).

. 19. The savings clause in §1001 of the Solid Waste Management Act,

.o dnad .

35 P.S. §6018.1001, preserved 25 Pa.Code §101.9 as it related to

non-hazardous solid waste.

LIV ITY W= T

20. The Department's imposition of a bonding requirement on NSL
under §505 of the Sclid Waste Management Act, rather than 25 Pa.Code §101.9,

was an abuse of discretion.

 -21. Because the Depattmen: has abused its disc:etion in several
tespects in the issuance of this order, the Board will subst i:ute its

discretion for the Department's gnd enter the following order

0 RDER

..»--.-ur.m(u,-\u | LI

AND NOW, this 13t¢h dsy of August, 1987, it is ordered that:
1) The appeals of Louis J. Novak, Sr. and Eilda Novak are
sustained. | |
--2) The appeal of NSL is sustained in par: gnd dénied in part.

a) NSL may complete the f£illing of Trench §;

i P

b) The overfill frcm Trench & shall be removed and properly

disposed of in Ttench S.
¢) The gas venting system pear MW-1-B shall be ccnpleted in

* S accordance with the 1982 plans;
d)  MwW-1l-B shall be replaced and monitoring reports shall be
\\_/ submitted to the Department in accordance with the requirements of
’ ' . 33
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=na NSL permis;

a) NSL shail sroperly grada.

which have heen csmpiatad;

2) NSL szall 3uily impilemen:

2anagemens plan; and

8)

and vagatilia Incsa areas

s3svas.

e dual sasg:is susiica watar

Wichin 90 davs of the facta :3 t=is aviar, NSL shall submis

a bond in acsordancs wislk 5 23.3:ds §IJI1.3, whish semd 333.2 cover

the scanch 2311 azrea of NSL.
3) NSL's odligation t0 pay sk

She .ozder is superseded pending 3 heazizg ané adiudizazisn s =

of =2e amouns of the assessxzent.

-
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