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I. 

Q. 
A. 

Q- 
A. 

Q. 
A. 

Q* 
A. 

Q* 
A. 

INTRODUCTION 

What is your name and business address? 

Ivan Johnson. 

By whom are you employed? 

I am employed by Cox Communications Arizona. 

Mr. Johnson, on whose behalf are you testifying in this proceeding? 

Cox Arizona Telcom, LLC 

Please provide your background and experience. 

As a fifth-generation native of Arizona, I joined Cox Communications in 1980 as Vice 

President of Franchising. During my tenure with Cox Communications, I have served as 

Vice President of Community Relations, State Systems Manager, Regional Operations 

Manager for the East Valley, and Manager of Business Development. In 1987, I was 

promoted to Vice President of Public Affairs and Business Development. Since 1995 I 

have been the Vice President of Community Relations and Televideo at Cox 

Communications. 

Prior to Cox Communications, I worked at the National Cable Television Association as 

Vice President of Association Affairs. I also served at the Arizona Cable Television 

Association as Executive Director and at the Arizona Legislature as Administrative 

Assistant for the Arizona Senate Majority Leader, Sandra Day O'Connor. 

What are your responsibilities in your current position with Cox? 

My title is Vice President of Community Relations and TeleVideo for Cox 

Communications Arizona. In that role, I am responsible for all Government, Media and 
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[I. 

Q. 
A. 

Community Relations, as well as our production of programming on Cox 7, Cox’s 

statewide local programming channel. My Government Relations responsibilities include 

working with 36 local municipal governments and all areas of state government, including 

the Arizona Legislature, the Governors Office, the ACC and all members of the Arizona 

Congressional delegation. 

In connection with this docket, I participated in the settlement negotiations with Accipiter, 

Staff and the Vistancia developers. 

PURPOSE OF DIRECT TESTIMONY 

Mr. Johnson, what is the purpose of your Direct Testimony? 

The purpose of my direct testimony is several-fold. First, I describe and explain the terms 

of the settlement agreement dated November 3, 2005, entered into by Accipiter 

Communications, Inc., CoxCom, Inc., Cox Arizona Telcom, LLC, Vistancia LLC and 

Vistancia Communications, LLC (the “Settlement Agreement”). I also explain why the 

terms of the Settlement Agreement are in the public interest and how the terms address 

concerns that have been raised about the private easement arrangement that had been 

approved by the City of Peoria for the Vistancia development at the request of the 

Vistancia developers. 

Second, I discuss the concept of preferred marketing agreements and the benefits that those 

agreements can provide to the public. 

Third, I provide some context regarding the private property access issues that 

telecommunications companies face in their efforts to provide service. In connection with 

that discussion, I explain that Cox was unfamiliar with the private easement arrangement 
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that was proposed by the Vistancia developers, did not request or require the arrangement, 

and has not experienced the arrangement in any development other than Vistancia. Cox 

has never even suggested to any developer - even after the City of Peoria approved the 

private easement for Vistancia - that a private easement arrangement should be used for a 

development. 

Finally, I discuss what Cox intends to do - and has historically done - to support access to 

private property and to encourage telecommunications competition in the Arizona market. 

SUMMARY OF TESTIMONY 

Please provide a summary of your Direct Testimony. 

The Settlement Agreement in this docket fully responds to the concerns raised by Accipiter 

and the Commission in regards to the MUE arrangement proposed and instituted in 

Vistancia by the Vistancia developers. Among other things, it provides as follows: 

1. 

2. 

3. 

4. 

The MUE previously granted by the City of Peoria to allow the Vistancia 
developers to hold private easements and control access to easements in Vistancia 
has been set aside, and, as a result, the private easements have been converted to 
public utility easements at the Vistancia development. This will allow any 
communications service provider access to the easements at no charge subject to 
normal regulatory and local construction and tax requirements. 

Cox has voluntarily agreed to provide, and is providing, some important 
accommodations to Accipiter. First, to facilitate Accipiter's access at Vistancia, 
Cox is providing conduit to Accipiter, both to the Vistancia development and 
within the Vistancia development. Cox has also agreed to provide discounted 
resale service to Accipiter in the portion of the Vistancia development where 
trenches have been closed as of December 1,2005. Additionally, Cox has made a 
settlement payment of $250,000 to Accipiter. 

The Vistancia developers have also made important accommodations to Accipiter. 
They have provided land to Accipiter for installation of underground vaults for 
necessary facilities and have made a settlement payment of $750,000 to Accipiter. 

The CoxNistancia preferred provider marketing arrangements for the Vistancia 
development have been cancelled. Vistancia and Cox will not require 
homebuilders or commercial developers to market exclusively Cox's or any other 
communication provider's services. 
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5 . Cox has expressly confirmed that it will not participate in a private easement 
arrangement anywhere in Arizona that is similar to the easement arrangement 
created by the Vistancia developer. 

These provisions serve the three-fold purpose of: (i) making Accipiter effectively more 

than whole, (ii) increasing the potential for competition within the Vistancia community, 

and (iii) substantially disadvantaging Cox for agreeing to the MUE arrangement proposed 

by the Vistancia developers. As a result of the Settlement Agreement, Accipiter filed a 

Notice of Withdrawal with Prejudice in evidence of its full satisfaction with the settlement 

arrangement. Accipiter and other competitors may compete more fully in Vistancia than 

other planned communities because they no longer face a preferred marketing 

arrangement. Those arrangements, which permissibly exist in many other planned 

community developments following the Commission's approval of preferred marketing 

agreements, have become common practice in Arizona and, indeed, throughout the United 

States. Given both the public and private benefits of the Settlement Agreement, and Cox's 

voluntary assumption of extensive financial obligations under the Settlement Agreement, 

Cox submits that the Settlement Agreement is in the public interest, and the complaint in 

this docket should be dismissed without further action of the Commission. 

The private easement arrangement imposed by the Vistancia developers - and approved by 

the City of Peoria - should be viewed within the larger picture of the exercise of property 

rights to affect access by telecommunications providers. In many cases, property owners 

have simply refused access to more than one provider. In other cases, property owners 

extract a payment for access by some providers while allowing access to other providers 

who do not have to pay. In light of this, it is not hard to understand that, when confronted 

by the Vistancia developers with what it was told was a new, legal way to structure private 

property rights and access, Cox accepted the arrangement. Cox acknowledges that it 

agreed to serve Vistancia under the developers' terms and did not undertake a legal 
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IV. 

Q. 
A. 

challenge to the private easement. But Cox had no legal obligation to undertake such a 

challenge, particularly because there was a reasonable belief that the private easement - 

which had been created by an act of the City of Peoria - was a valid property right owned 

by the Vistancia developer that could be used by the Vistancia developer as it wished. 

If Cox had refbsed the MUE arrangement proposed by the Vistancia developers and 

insisted on challenging the MUE arrangement, services may not have been timely available 

to Vistancia residents. As a result of the events that transpired, the Vistancia community is 

now receiving superior services, Accipiter and other competitors have access to Vistancia 

without any constraints imposed by private easements or preferred marketing arrangements 

that the Commission has previously accepted, Accipiter has been made whole, and Cox has 

been substantially disadvantaged, particularly through the elimination of the preferred 

marketing arrangement and the settlement payment. Moreover, the voluntary resolution 

mechanism afforded through the Commission has served its purpose of bringing about an 

appropriate resolution. If the Commission exercises authority to penalize Cox further, it 

will bring about no further benefits to customers or competition, and will serve only to 

discourage private resolution of complaint matters in the future. 

THE SETTLEMENT AGREEMENT 

Mr. Johnson, would you briefly describe the settlement process? 

ARer the Commission Procedural Conference on June 9, 2005, and with the stated 

encouragement of the Commission and Staff that the parties have an opportunity to resolve 

the dispute, Accipiter, Cox, the Vistancia developers and Staff began settlement 

discussions. Staff participated in the first few settlement meetings. At the beginning of 

those discussions, Staff set forth its concerns about the private easement arrangement and 

the situation at Vistancia. Staff also suggested several possible settlement terms that it 
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Q. 
A. 

believed would address Staffs concerns. At one of the early meetings, Cox and the 

Vistancia developers set forth a list of settlement concepts that addressed many of the ideas 

Staff had expressed at previous meetings. After that meeting, the parties continued to 

negotiate settlement while keeping Staff apprised of the progress of the negotiations. 

After several weeks of negotiations, the parties reached a settlement and prepared a 

memorandum of understanding (“MOU”) dated September 1, 2005 setting forth the 

parameters and key provisions of the settlement. That memorandum was provided to Staff 

for review and feedback. The parties moved forward with preparing the formal settlement 

agreement, including the extensive exhibits to the settlement agreement. On November 3, 

2005, Accipiter Communications, Inc., CoxCom, Inc., Cox Arizona Telcom, LLC, 

Vistancia LLC and Vistancia Communications, LLC signed the Settlement Agreement, a 

copy of which is attached as Attachment IJ-1 (that copy includes the voluminous exhibits 

to the Settlement Agreement). A copy of the Settlement Agreement was provided to Staff 

on November 4,2005. 

Was the entire Settlement Agreement filed in the docket? 

Yes. The entire Settlement Agreement was filed in the docket on December 14, 2005, 

which was the day after the City of Peoria formally voted to extinguish the private 

easement. At that time, the payment term was redacted from the publicly-filed version 

although Staff already had that information from the November 4, 2005 submission. 

Subsequently, all parties agreed that the payment term could be filed publicly and the term 

was filed in the docket on February 24,2006. 
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Q* 

A. 

Q. 

A. 

1. Conversion of Private Easement to Public Utilitv Easement 

Could you describe and explain the terms of the Settlement Agreement beginning 

with Section III(l)? 

Certainly. Sections I and 11 are the Definitions and Recitals, respectively. Section I11 

contains the substantive provisions of the settlement. Section III( 1) provides for the 

conversion of the private easement at Vistancia (the “Multi-Use Easement” or “MUE”) to 

a standard public utility easement (“PUE”). To achieve this, certain termination 

documents were drafted. Those documents are attached to the Settlement Agreement as 

Exhibits 1A through 1D. The termination documents extinguished the Common Services 

Easements and Restrictions, the Multi-Use Easement and Indemnity and the two Cox Non- 

Exclusive License Agreements. A new Roadway and Utility Easement was created, and 

the Vistancia CCRs were amended to eliminate reference to the MUEs. Those documents 

are Exhibits 1E and 1F to the Settlement Agreement. 

Was it necessary to have the Peoria City Council take action to extinguish the private 

easement? 

Yes. The Peoria City Council voted to approve the conversion from a private easement to 

the public utility easement on December 13, 2005. Cox was not involved in the 

communications with the City of Peoria regarding the conversion of the private easement 

to the public utility easement. During the interim between the execution of the Settlement 

Agreement and the vote by the City Council, Vistancia formally granted Accipiter an 

interim access agreement to the private easement at no charge, which is set forth in Section 

III(l)(b) and Exhibit 2 to the Settlement Agreement. In fact, Vistancia had already been 

allowing Accipiter free access to the private easement from at least the time the 

Memorandum of Understanding had been executed. 
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Q. 
A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Have the various termination documents been executed and recorded as necessary? 

Yes and copies of the first page of the recorded documents were filed in the docket in this 

case on December 22,2005. 

Is Accipiter now able to install its facilities when the dry utilities trenches are open in 

the Vistancia development? 

Yes. It is my understanding that since the signing of the MOU, the Vistancia developers 

have been notifying Accipiter when the trenches are going to be opened and available for 

installation of dry utilities such as telecommunications and electricity. To my knowledge, 

Accipiter has been installing its facilities since that time. In fact, in one instance, Accipiter 

installed its facilities in a trench that was then covered before Cox installed its facilities. 

Cox had to go back and uncover the trench to put its facilities in that area. 

Other than the conversion of the private easement to a public easement, does Section 

III(1) provide anything further? 

Yes. In Section III( l)(c), both Cox and the Vistancia developers expressly agree that in the 

future they will not participate in a communications services private easement access 

arrangement in Arizona similar to the one used at Vistancia. As previously stated, Cox has 

not provided service to any other development where such a private easement arrangement 

was in place, either before or after Vistancia. 

Do you believe that the conversion of the private easement to a public utility easement 

addresses concerns raised by Accipiter, Staff and the Commission? 

Yes. My impression, based on public statements and Staff feedback, is that the private 

easement - which had not previously been used by a developer in Arizona - caused the 

single most concern among Staff and the Commission about potential chilling of 

competition. This step in combination with other provisions of the Settlement Agreement 
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Q. 

A. 

Q- 
A. 

certainly places Accipiter in a position to compete in the Vistancia development. 

Moreover, this provision also reaches out and affects the private property rights of the 

developer which is something the Commission may not be able to achieve absent the 

Settlement Agreement. 

2. Provision of Conduit and Land to Acciaiter 

Could you explain Section III(2) of the Settlement Agreement, which provides 

conduit and land to Accipiter in the Vistancia development? 

One of Accipiter’s concerns was that some of the main streets had already been paved in 

the Vistancia development and that it would be difficult and costly to install its own 

conduit in those areas. Cox had installed duplicative conduit in most of the main rights of 

way. As part of the Settlement Agreement, Cox is giving Accipiter a two inch (2”) conduit 

in almost all of the right of way that had been covered and paved. Moreover, Cox 

provided conduit to Accipiter that runs fkom Highway 303 to the entrance of the Vistancia 

development along Vistancia Boulevard. Exhibit 3 to the Settlement Agreement is a map 

that shows the location of the conduit being provided by Cox to Accipiter at no charge. 

Moreover, Cox is providing the labor to “stub out” the conduit at locations requested by 

Accipiter to make the conduit accessible to Accipiter in accordance with Accipiter’s 

network design for Vistancia. Finally, upon completion of the stub out process, Cox will 

provide a bill of sale to Accipiter transferring title of the conduit to Accipiter. 

What is the land that is being provided to Accipiter? 

I understand that Accipiter needed two locations for controlled environmental vaults 

(“CEVs”) that would hold necessary electronics related to its network. The Vistancia 

developers provided two parcels of property at the locations requested by Accipiter (the 
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Q* 
A. 

Q. 

A. 

CEV locations are indicated on Exhibit 3 to the Settlement Agreement) by special warranty 

deed. The documentation related to the transfer of the land parcels is attached as Exhibits 

5A-C to the Settlement Agreement. As shown on the conduit map, the conduit that Cox is 

providing to Accipiter connects into those CEV locations. 

Have the conduit and land parcels been transferred to Accipiter? 

The land parcels have been deeded over to Accipiter, and those documents have been 

recorded. Cox has been working closely with Accipiter on the stub out process. Cox 

believes it is meeting Accipiter's necessary schedule for stubbing out the conduit as 

Accipiter determines where it needs the stub outs. The stub out process is not yet complete 

but has progressed substantially. Cox certainly has the incentive to complete the process 

given that the release provided for in Section III(6) of the Settlement Agreement is 

effective only upon delivery of the bill of sale after the stub out process is completed. 

However, the stub out process can only progress as fast as Accipiter identifies the 

necessary stub out locations. 

Do you believe that the provision of conduit and land addresses concerns raised by 

Accipiter, Staff and the Commission? 

Yes. Accipiter was concerned that it would have to incur significant expense in having to 

go back and install conduit in rights of way that were already paved over. By providing 

the conduit to Accipiter, Cox has ameliorated that concern substantially. Cox estimated 

that the cost savings to Accipiter as a result of the provision of the conduit was 

approximately $480,000. At the same time, Cox decreased its ability to expand its network 

in portions of the Vistancia development where it had more limited conduit resources. 

At the time of the settlement, Cox understood that only a low percentage of the residential 

development of Vistancia - approximately 10% - had paved rights of way that would 
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increase conduit installation costs for Accipiter. Given that the Vistancia development is 

anticipated to include up to 14,000 residential lots, Accipiter has unfettered access to more 

than 12,000 lots. It also has improved access to the remaining lots as a result of the 

provision of conduit by Cox. Moreover, there has been no commercial development in the 

Vistancia development. Accipiter has full access to those opportunities, and the conduit 

provides Accipiter access right to the doorstep of the parcels designated for commercial 

development. 

Thus, to the extent that there was a concern that competition was hindered by lack of 

access, the concern has been addressed by the settlement with Accipiter. It should also be 

noted that Accipiter was not authorized to serve a large portion of the Vistancia 

development until February of 2005, and much of the paving that had occurred in that 

portion was not the area where Accipiter already had a CC&N. 

Finally, the provision of conduit and land provides Accipiter with practical relief that the 

Commission could not require. The conduit and land directly enable Accipiter to compete 

in Vistancia on a level playing field with Cox by providing access to 100% of the 

potentially more profitable business customers in Vistancia and approximately 90% of 

residential customers in the Vistancia development - even though Accipiter did not have 

a CC&N to serve a large portion of Vistancia until well after the development commenced. 

Moreover, the resale provision discussed below increases the access to residential 

telephone customers to 100%. When you view that access in connection with the lack of 

any Cox preferred marketing arrangements for the entire Vistancia development (which is 

discussed in more detail below), Accipiter can compete effectively and without exclusive- 

marketing hurdles that exist in many other planned community developments. 
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A. 

Q. 
A. 

3. Telephone Resale to Accipiter 

Turning to Section III(3) of the Settlement Agreement, please explain Cox’s resale of 

telephone service to Accipiter. 

For the small portion of the Vistancia development where the utility trenches were closed 

and the streets were paved, Accipiter was concerned that it could not bring its own lines to 

every residence. Cox did not have excess conduit to every residence that it could provide 

Accipiter. In order to allow Accipiter to provide telephone service to all Vistancia 

residents, including the small portion of Vistancia that was developed first, Cox agreed to 

provide Accipiter with wholesale service at a discount off of Cox’s tariffed rates. The 

wholesale discount rates are the same discount rates the Commission has approved for 

Qwest - 12% for basic residential service and 18% for everything else. Cox agreed to 

work with Accipiter to develop a mutually acceptable ordering and provisioning process. 

How does the wholesale service with a discount benefit Accipiter? 

Under the 1996 Telecommunications Act, Cox does not have an obligation to provide 

resale service to other providers at a discount. Only ILECs are obligated to provide resale 

service at a discount. This wholesale service allows Accipiter to provide phone service to 

any Vistancia resident that may request such service, even if Accipiter does not have its 

own facilities to that resident. Moreover, given that Accipiter’s tariffed rate for basic 

service is approximately $18 per month, Accipiter will realize a margin of more than $6 

per month for basic service because Cox will be reselling the service to Accipiter for only 

$11.44 (i.e. $13.00 discounted by 12%). This resale discount is limited to those areas 

where the trenches were closed as of December 1, 2005 - even though Accipiter had 

access to open trenches as early as late July 2005 as a result of the settlement process. 

Although the Settlement Agreement contains a trench closure map as of September 1, 

2005, as contemplated by the Settlement Agreement, the parties to the Settlement 
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Agreement have continued to coordinate and cooperate in satisfying the terms of the 

Settlement Agreement and have exchanged an updated trench closure map as of December 

1, 2005 (as contemplated by Section III(3)(b). That updated map is attached to my 

testimony as Attachment IJ-2. 

Has Cox started providing wholesale service to Accipiter? 

Not yet. Accipiter has not yet requested Cox to do so, but we are prepared to develop the 

ordering and provisioning process and to provide the service when Accipiter requests us to 

do so. 

Does the discounted resale telephone service to Accipiter address the concerns raised 

by Accipiter, Staff and the Commission? 

I believe so. Accipiter, Staff and the Commission were concerned about how Accipiter 

could provide telephone service in parts of Vistancia that were developed earlier and 

whether the customers would have any other wireline choice. The discounted resale 

telephone service allows Accipiter to do so and make a substantial profit margin given its 

tariffed rate. Moreover, this arrangement allows Accipiter to meet any carrier of last resort 

obligations that it may have in those particular areas. Cox is providing discounted service 

that it is not otherwise obligated to provide and that the Commission may not be able to 

order it to provide. Again, the Settlement Agreement provisions provide direct benefits to 

Accipiter that ameliorate the concerns that have been expressed about the impacts of the 

private easement arrangement at Vistancia. 
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4. Cancellation of the CoxDIeveloper Exclusive Marketinp Arranpements 

Mr. Johnson, please explain Section III(4) of the Settlement Agreement which 

required Cox and the Vistancia developers to cancel its preferred marketing 

arrangements. 

Cox and Vistancia developers had entered into two preferred marketing agreements with 

respect to the Vistancia development. One was the Co-Marketing Agreement (CMA) 

which related to residential development. The other was the Property Access Agreement 

(PAA) which related to commercial development. Those agreements, as with any 

preferred marketing agreement, gave Cox certain exclusive marketing rights with 

homebuilders and commercial developers in the Vistancia development. For example, as 

is typical in such preferred marketing arrangements, Cox would have the exclusive right to 

display its marketing materials in the model homes. Accipiter would have been able to 

market in Vistancia through direct mail or the media, but it would not be able to put its 

marketing materials in the model homes. Cox’s preferred marketing arrangements were 

similar to those set forth in the preferred provider agreements approved in Commission 

Decision No. 61626 (April 1, 1999) and common in a number of other master planned 

communities throughout the market, including DC Ranch, Anthem and Grayhawk. 

Under the Settlement Agreement, Cox and the Vistancia developers agreed to cancel the 

CMA and PAA. In their place, Cox and the developers entered into a Residential Service 

Agreement and Commercial Building Service Agreement, which basically provides that 

Cox will continue to construct its network through Vistancia, but which contain no 

preferred marketing arrangements. Those new agreements were reviewed and approved by 

Accipiter and are attached to the Settlement Agreement as Exhibits 7 and 8. As a result, 

Cox no longer has any exclusive right to market at Vistancia. Accipiter is no longer 

precluded from placing its marketing materials in the model homes. 
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Have Cox and the Vistancia developers executed the documents cancelling the CMA 

andPAA? 

Yes, on November 30,2005. 

What about Cox’s ability to enter into exclusive marketing arrangements with 

individual homebuilders, as opposed to the Vistancia developers? 

Under Section III(4)(a), any requirement that the Vistancia developers had with 

homebuilders or commercial builders that would require those entities to provide Cox with 

exclusive marketing rights have been rescinded. So those entities have no contractual 

commitment to Cox. Moreover, in Section III(4)(b), Cox warrants that (i) it has not 

entered into any exclusive marketing arrangements with individual homebuilders or 

commercial builders with respect to the Vistancia, other than the CMA and PAA which are 

being terminated and (ii) it has no intention of entering into any exclusive marketing 

arrangements in the Vistancia development in the future. Given that Cox and Accipiter are 

horizontal competitors, they cannot agree that Cox will not do business with potential 

customers in a particular manner. However, the Settlement Agreement contains provisions 

addressing any potential future marketing arrangements. Cox reiterates its intent not to 

enter into any exclusive marketing arrangements at the Vistancia development. 

How will homebuilders and commercial developers know that they can allow 

Accipiter and other telecommunications providers to advertise in their facilities? 

In Section III(4)(c), the Vistancia developers have agreed to take certain actions to provide 

that notice. Indeed, homebuilders and commercial developers will be encouraged not to 

enter into any exclusive marketing arrangements with any telecommunications provider. 

This would include, for example, the Qwest CLEC because Vistancia is now outside of 

Qwest’s ILEC service area. 
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A. 

Finally, what is the purpose of Section III(4)(d)? 

This section confirms the ability to mount satellite antennas on homes in Vistancia and was 

included at the request of Accipiter. Apparently, Accipiter may use satellite television as a 

means of providing its triple play until it has an IPTV product. 

What is the significance of Section III(4)? 

By eliminating Cox's exclusive marketing arrangements, Accipiter is able to fully market 

its service, including in the model homes. It also does not face the hurdle of having the 

homebuilders marketing a particular telephone provider at the point of sale. That scenario 

is beneficial for a small provider with little name recognition. Most large developments 

have some sort of preferred provider arrangement in place. Developers like the certainty 

that the agreements bring because it typically means that that provider has agreed to have 

facilities in place and service on the day the first resident moves in. The arrangements 

avoid problems that had occurred in the past where telephone providers did not - or would 

not - extend their facilities to a development in a timely manner. The Commission 

recognized the potential public benefits in approving preferred marketing arrangements for 

Anthem and Civano back in 1999. Since then, such arrangements have become 

commonplace. 

As a result of the Settlement Agreement, Accipiter has an opportunity to compete on a 

level marketing playing field and may be able to improve its brand recognition. 

Do you believe that the cancellation of the exclusive marketing arrangements address 

the concerns expressed by Accipiter, Staff and the Commission? 

Yes. Although some Commissioners and Staff have expressed a belief that preferred 

provider arrangements do provide a public benefit and are not against the public interest, 

Cox understood that the real concern at Vistancia was the existence of both the preferred 
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provider arrangement and the novel private easement arrangement. In an effort to 

eliminate those concerns, Cox agreed to eliminate both the private easement and the 

exclusive marketing arrangement at Vistancia. Moreover, not only is the exclusive 

marketing arrangement being cancelled for telephone, it is also be cancelled for both video 

and high-speed internet services. I believe the cancellation of this marketing contract (the 

“PPA”), particularly one involving non-jurisdictional services, provides relief to Accipiter 

that this Commission could not grant if the complaint had gone to hearing. 

5. Payments to Accipiter 

Why did Cox and the Developer provide Accipiter with a monetary payment? 

As a final term to reach a settlement, the parties agreed to the payment amount in the 

amount of $1 million. Again, the Commission could not award Accipiter monetary 

damages in the complaint proceeding. I would assert that the payment to Accipiter should 

be considered to be in lieu of a fine or penalty by the Commission, which that would not 

benefit Accipiter in any manner. 

What portion of the monetary payment did Cox provide? 

Cox paid $250,000. Accipiter has received the full payment set forth in Section III(5). In 

return, as required by the Settlement Agreement, Accipiter filed the two notices with the 

Commission and with the superior court. 

6. Other Settlement Aweement Provisions 

Could you please discuss other key provisions of the Settlement Agreement? 

First, there had been a confidentiality provision in Section III(8), once all parties agreed, 

the entire Settlement Agreement was filed with the Commission. 
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Q. 
A. 

Q* 

A. 

Second, in Section III(9), the parties to the Settlement Agreement expressly agreed that 

noting in the Settlement Agreement was intended to restrict the parties’ positions with 

respect to the generic docket on preferred provider arrangements. 

Third, Section III(7) provides that there is no precedential effect of the terms being offered 

in settlement of the disputed claims. For example, this was intended to preclude another 

telephone company from demanding that Cox provide it with discounted resale service - 

which Cox otherwise would not be obligated to do under current law. 

THE SETTLEMENT AGREEMENT SHOULD BE APPROVED 

Why should the Settlement Agreement be approved? 

First and foremost, the complainant in this docket, Accipiter, has signed the Settlement 

Agreement and is (and has been) benefiting from the Agreement. The Agreement 

addressed all of Accipiter’s concerns: access to rights of way and customers, elimination of 

preferred provider arrangements, and payment of damages. Second, as explained above, 

Cox believes that the Settlement Agreement addresses the concerns that the Commission 

and Staff have expressed over the situation at Vistancia at least to the extent that Cox and 

the settling parties could address those concerns. Cox is not in a position to dictate the 

actions of a municipal government. Third, to the extent that there are remaining concerns 

about exclusive marketing arrangements or even access issues that affect the 

telecommunications industry as a whole, the Commission already has a generic docket 

opened that can address those issues while providing due process to all affected parties. 

Are there any other considerations that the Commission should take into account in 

deciding whether to approve the Settlement Agreement and dismiss the complaint in 

this docket? 

Yes, I think there are two things that need to be considered to put this docket in context: 
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the state of preferred provider arrangements in Arizona today and the issue of how to 

balance access with private property rights. 

Please discuss the preferred provider issue. 

As set forth in Ms. Christle’s testimony, Cox’s focus with respect to Vistancia was a basic 

preferred provider arrangement that provided for exclusive marketing. The concept of 

compensation to a developer for exclusive marketing arrangements in a large planned 

development was approved by the Commission back in 1999 with respect to Qwest’s 

service to Anthem. In Decision No. 61626 (Docket No. T-01051B-99-0057, April 1, 

1999), the Commission approved a “Preferred Marketing Agreement” between US West 

and Anthem Arizona and between US West and Civano. The Anthem agreement provided 

US West would waive its $427/lot land development fee in exchange for exclusive 

preferred provider status. See Application, Docket No. T-0105 1B-99-0057. However, US 

West could recoup its land development fees if the number of access lines did not meet or 

exceed 95% of the total number of lots within each plat at the end of five years. In the 

Civano agreement, US West could recoup its fees if the number of access lines did not 

meet or exceed 100% of the total number of lots within each plat at the end of five years. 

In approving the agreements, the Commission noted that it was a “new process for 

providing facilities to serve new housing developments” and that the agreements were 

“reasonable” and “not anti-competitive because [they did] not prevent other carriers from 

serving potential customers in the developments.” Decision No. 61626 at 5. This decision 

set a new landscape for serving large planned developments that would require enormous 

upfront capital expenditures so as to ensure that telecommunications service would be 

available when the first resident moved in. 

Subsequent to 1999, preferred provider agreements became relatively common for planned 

community developments and large housing developments. Those agreements often cover 

19 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Q. 
A. 

Q. 
A. 

video and high-speed internet services in addition to telephone service. 

What are the general benefits of preferred provider arrangements? 

They provide numerous benefits to consumers and to property owners and developers. For 

consumers, they ensure immediate access to communications services as soon as the 

consumer purchases or moves into his or her residence. This is particularly important in 

large master-planned communities where one or more of the services might not be readily 

available due to the cost of bringing service to the community or because a provider 

perceives the return on investment to be questionable. From the standpoint of the property 

owner/developer, the ability to market residences with assured access to communications 

services enhances the property value and makes the residences more marketable and more 

competitive with other properties for sale by other developers. The agreements also 

benefit the property owner (and presumably reduce the overall costs of the residences) by 

providing a source of revenue to the property owner once the services of the preferred 

provider reach a certain percentage in the development. Finally, because providers such as 

Cox and Qwest necessarily must compete for access to residential developments (as the 

preferred provider or otherwise) and cannot control access to the developer's property on 

their own, the competition for preferred provider arrangements benefits both consumers 

and property owners/developers by keeping rates low, increasing the level of capital 

expenditures, and expanding the scope of available communications services. 

What has been Cox's historic policy position on access? 

I would submit that Cox has pressed for increased and equal access for carriers, 

unfortunately without much success. Carriers have often faced access issues in trylng to 

provide service to as many customers as possible. However, historically, there has been a 

tendency to favor private property rights over access. Property owners in Arizona, such as 

apartment owners or commercial building owners, have exercised property rights to either 
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deny access to or impose conditions for access on telecommunications carriers. Although 

this Commission has strongly supported telecommunications competition, I suspect the 

difficulty for the Commission with respect to access is the lack of jurisdiction over the 

property owners. 

In fact, the Commission has addressed the issue of whether a property owner must provide 

access to other carriers as a condition of service - and, in Decision No. 61955 (September 

17, 1999), the Commission stated that: 

We believe that it would be inappropriate to require as a condition 
of service and under the MDU agreements with US WEST, that 
property owners not preclude tenants from selecting a service 
provider other than US WEST.” 

Decision No. 61955,717. The effect of that finding is that a property owner does not have 

to provide access to its property to any carrier that needs such access to provide service to 

tenants on the property. Decision No. 61955 arose in the context of a US West tariff 

seeking authority to waive typical construction charges to multi-tenant environments, 

including residential apartment complexes. The waiver of those charges would be done in 

connection with the execution of a preferred provider agreement. Several CLECs, 

including Cox, challenged the tariff. Moreover, Staff stated that it believed tenants within 

an MTE should have the right to select a provider other than US West and recommended 

that “US West be required to add language to its tariff and the underlying MDU agreement 

to indicate that, as a condition of service and under the terms of the subject MDU 

agreement with US West, the property owner shall not preclude tenants from selecting a 

service provider other than US West.” Id., 710. At open meeting, the Commission rejected 

Staffs recommendation and amended the proposed decision by adding Paragraph 17 cited 

above, which effectively allowed property owners to exclude carriers from its property. 
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Another example of Cox supporting increased access involves multi-dwelling units 

(MDUs), such as apartment complexes. Cox pressed for a uniform wiring configuration at 

MDUs that would provide all carriers equal access to the inside wire to serve customers. 

See Docket No. T-00000A-02-0280. Although no standard was adopted, Cox presently 

configures the wiring at new MDU construction in a manner that would allow another 

carrier to easily attach to inside wire and reach individual customers. 

Cox also has unsuccessfully pursued legislation and local franchise provisions that would 

ensure equal access to MDUs. 

What could Cox have done differently with respect to providing service to Vistancia? 

There certainly was nothing wrong with negotiating a standard preferred marketing 

arrangement for Vistancia or requiring upfront construction costs given the remote location 

of the Vistancia development. Indeed, I understand that the Vistancia developers 

approached both Qwest and Accipiter about providing service before turning to Cox -- 

both wanted substantial concessions to bring service to the area in terms of construction 

costs. When the private easement concept was presented by the Vistancia developer, Cox 

admittedly agreed to submit to the access requirements that were set forth by the Vistancia 

developers. Although it may be asserted that Cox should have refused to agree to the 

arrangement and challenged the City of Peoria's grant of the MUE, I believe we acted in 

good faith and did not do anything inappropriate in agreeing to an arrangement that would 

have to be approved by the City of Peoria and that we had been told had been used in other 

states. Moreover, our access arrangements were expressly non-exclusive. 

Cox has been a strong proponent of access in Arizona and elsewhere. Cox's service to 

Vistancia under the private easement arrangement apparently just slipped through Cox's 

documented policy of encouraging access. I submit that this situation was an unfortunate 
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A. 

anomaly for Cox. Indeed, as Staff has discovered in reviewing all of Cox's exclusive 

marketing arrangements, there is no other private easement arrangement. 

As has been explained repeatedly, the private easement arrangement was not Cox's idea, 

and Cox has never participated in such an arrangement either before or after Vistancia. 

Cox understands the Commission's concerns regarding the private easement arrangement. 

Cox submits that it has rectified those concerns with the Settlement Agreement, which 

provides a myriad of provisions that directly benefit both Accipiter and the competitive 

landscape at Vistancia. Indeed, Cox believes that the Settlement Agreement provides relief 

beyond what this Commission could have ordered had the complaint gone to hearing. The 

immediately aggrieved party, Accipiter, is satisfied by the terms of the Settlement 

Agreement, and it is probably in the best position to know whether it has the tools that it 

needs to compete in the Vistancia development. 

Why should the Commission approve this Settlement Agreement and dismiss the 

complaint without further sanctioning Cox? 

Historically, Cox has been very sensitive to the Commission's concerns and has tried to be 

an effective competitive option in the Arizona telecommunications market. As discussed, 

Cox has supported improved access to customers but has often had its pro-access positions 

rejected. Once the competitive landscape was set - for example, with respect to preferred 

provider agreements - Cox has undertaken to use sanctioned tools to in an effort to 

compete with Qwest and other carriers. I truly believe that the Vistancia situation is an 

anomaly in Cox's actions in Arizona, and Cox regrets that it did not more closely 

scrutinize the MUE arrangement proposed by the Vistancia developers. However, Cox has 

aggressively sought to address concerns of the Commission and Accipiter and has entered 

into a Settlement Agreement that provides relief beyond what the Commission could 

award. Indeed, Cox listened carefully to Staffs suggestions in tryrng to craft the 
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settlement. If Cox is M h e r  sanctioned by the Commission, the Commission may well 

chill any future cooperative responses by regulated entities, potentially to the detriment of 

complainants who must then expend substantial resources to litigate their complaint and to 

the detriment of customers who may be unable to receive the full panoply of competitive 

services while disputes are being resolved though less efficient and more time-consuming 

litigation means. 

Finally, Cox has a very vigorous compliance program in place and, indeed, has had it in 

place for many years. We have a Code of Excellence that includes an Anti-Trust Policy. 

All employees are required to read and acknowledge that they have the read the policy. 

Cox has regular training for its employees and intends to schedule another round of 

training on the anti-trust policy. Cox also has implemented other policies to insure that 

nothing like this will happen like this in the future. 

CONCLUSION 

What is Cox requesting the Commission do in this docket? 

Cox requests that the Commission approve the Settlement entered into by the Complainant 

and Respondents in this docket and dismiss this docket without further action by the 

Commission. 

Does that conclude your testimony? 

Yes. 
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SETTLEMENT AGREEMENT 

RD 
This Settlement Agreement (“Agreement”) is entered into as of this .s day of 

A/o vem bez 
Nevada corporation; CoxCom, Inc., a Delaware corporation, on behalf of itself and its 

“Affiliates” (as defined in Article I(4) below); Cox Arizona Telcom, LLC, a Delaware 

limited liability company; Vistancia LLC (&a Shea Sunbelt Pleasant Point, LLC), a 

Delaware limited liability company; and Vistancia Communications, LLC, an Arizona 

limited liability company. 

I. DEFINITIONS 

,2005 (“Effective Date”) between Accipiter communications, Inc., a 

1 - As used herein, “ACC, refers to the Arizona Corporation Commission. 

As used herein, the “ACC Action” refers to the complaint filed by 2. 

Accipiter before the ACC in Docket No. T-03471A-05-0064. 

3.  As used herein, “Accipiter” refers to Accipiter Communications, Inc., a 

Nevada corporation. 

4. As used herein, “Affiliates” shall mean and refer to with respect to any 

person or entity (i) any person or entity directly or indirectly controlling, controlled by, or 

under common control with such person or entity; (ii) any person or entity owning or 

controlling five percent (5%) or more of the voting securities or voting control of such 

person or entity; or (iii) any person or entity who is an officer, director, manager, general 

partner, trustee or holder of five percent (5%) or more of the voting securities or voting 

control of any person or entity described in clauses (i) or (ii). 



5. As used herein, “CMA” refers to the Amended and Restated Co- 

Marketing Agreement between Developer, VC, LLC, and CoxCom, dated September 25, 

2003. 

6.  As used herein, “Cox” refers to Cox Telcom and CoxCom. 

As used herein, “CoxCom” refers to CoxCom, Inc., a Delaware 7. 

corporation. 

8. As used herein, “Cox Telcom” refers to Cox Arizona Telcom, LLC, a 

Delaware limited liability company. 

9. As used herein, “Developer” refers to Vistancia LLC (fka Shea Sunbelt 

Pleasant Point, LLC), a Delaware limited liability company. 

10. As used herein, “MOU” refers to the Memorandum of Understanding 

entered into by the Parties, dated September 1,2005. 

1 1. As used herein, “MUEs” refer to the Multi-Use Easements which have 

been designated on plats and maps and other instruments pertaining to the Vistancia 

development. 

12. As used herein, “NELA” refers to a Non-Exclusive License Agreement. 

13. As used herein, “PAA” refers to the Amended and Restated Property 

Access Agreement between Developer, VC, LLC and CoxCom, dated September 25, 

2003. 

14. As used herein, “Parties” refers collectively to Accipiter, Developer, VC, 

LLC, Cox Telcom, and CoxCom. 

2 



15. As used herein, “PUEs” refer to Public Utility Easements. 

16. As used herein, “Released Claims” refers to all claims described in 

Paragraph III(6) below. 

17. As used herein, the “Superior Court Action” refers to Cause No. CV2005- 

010727, filed by Accipiter in the Superior Court of Arizona, Maricopa County. 

18. As used herein, “VC, LLC” refers to Vistancia Communications, LLC, an 

Arizona limited liability company. 

19. As used herein, “Vistancia” refers to Developer and VC, LLC. 

20. As wed herein, the “Vistancia Development” refers to the approximately 

7,100-acre master planned community, including certain planned commercial buildings, 

located within the city limits of the City of Peoria at roughly the intersection of Jomax 

and El Mirage Roads. 

11. RECITALS 

1. On June 30,2005, Accipiter filed the Superior Court Action against Cox 

Telcom, CoxCom, Cox Communications, Inc., Developer, VC, LLC, the City of Peoria 

and others alleging claims for violation of A.R.S. 0 44-1402, violation of A.R.S. 6 44- 

1403, promissory estoppel, tortious interference with business expectancy, negligent 

misrepresentation, common law fi-aud, punitive damages, declaratory judgment and an 

injunction against issuing building permits. 

t 
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Marketing Agreement); Roadway and Utility Easement; Second 

Certificate of Amendment to Declaration of Covenants, Conditions 

and Restrictions for Vistancia; and Consent to Actions in Lieu of a 

Member’s Meeting of Vistancia Maintenance Corporation, copies 

of which are attached as Exhibits 1 A, 1 B, 1 C, 1 D, 1 E, 1 F, and 1 G, 

respectively. Vistancia has commenced and shall diligently 

pursue, using its best efforts, the review and approval process of 

these documents by the City of Peoria, which it is estimated may 

take from 30 to 60 days. The Parties acknowledge that, as part of 

its review process, the City of Peoria may request certain non- 

material modifications to these documents or additional non- 

material documents to accomplish the MUE-to-PUE conversion 

process. Vistancia and Cox shall execute any reasonably necessary 

or reasonably desirable additional documents and shall, using their 

best efforts, take any additional steps reasonably necessary to 

convert the MUEs at Vistancia Development to PUEs, until they 

have fully accomplished the MUE-to-PUE conversion process. 

The Parties agree that execution and recordation of these 

documents, including any non-material revisions to or additional 

documents requested by the City of Peoria, will discharge 

Vistancia and Cox obligations under this paragraph to convert the 

MUEs to PUEs. The Parties acknowiedge that conversion of the 

MUEs to PUEs will require action by the City of Peoria, which 
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city action will include proper consent and execution of documents 

and may also include a formal vote or other actions by the Peoria 

City Council or other similar municipal actions. The Parties 

anticipate that the necessary city actions will be promptly 

accomplished. However, if, despite Vistancia’s and Cox’s best 

efforts, the City of Peoria refuses to undertake the city actions 

needed to convert the MUEs to PUEs, then Vistancia may satisfy 

its obligations under this subparagraph by executing and providing 

a NELA as described in the next subparagraph (b) below to 

Accipiter. 

VC, LLC and Developer have provided their permission to allow b. 

Accipiter in the MUEs pending their conversion to PUEs. 

Vistancia will execute a NELA substantially in the form set forth 

in Exhibit 2, free of charge, if requested by Accipiter. Cox 

consents to this grant of permission. However, it is Accipiter’s 

responsibility to obtain any other approvals for its access to and 

construction in the MUEs that may be required by others, for 

example, including but not limited to meeting any requirements 

imposed by the City of Peoria for such construction and access. 

Cox agrees that the grant by VC, LLC of a NELA to Accipiter 

under this paragraph does not constitute a breach or violation of 

any of the terms of the agreements between Cox and Vistancia, 
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including but not limited to the CMA and PAA. If the City of 

Peoria refuses to take the city actions needed to convert the MUEs 

to PUEs, as provided in the above subparagraph (a), Vistancia shall 

promptly provide Accipiter, free of charge, with a hlly executed 

permanent NELA substantially in the form set forth in Exhibit 2. 

Cox and Developer agree that in the fkture they shall not, 

independently, jointly, or with third parties, participate in a 

communication services private easement access arrangement in 

Arizona similar to the communication services private easement 

access arrangement that was used at the Vistancia Development 

and was the subject of the Superior Court Action and the ACC 

Action. 

c. 

2. Provision of Conduit and Land to Accipiter 

a. CoxCom shall provide the following conduit, along with copies of 

existing engineering drawings related to the specifications, location 

and layout of the conduit, to Accipiter at no cost to Accipiter: (i) 

the conduit identified on Exhibit 3 attached hereto and (ii) the 

conduit in and along Vistancia Blvd. fiom Highway 303 to the 

entrance of the Vistancia Development. The conduit shall be 2” in 

diameter and shall include connmtions to two CEVs (“controlled 

environment vaults”) (one near APS substation and one north of 

current development) as generally depicted on the conduit map 
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attached as Exhibit 3. CoxCom shall provide Accipiter: (i) access 

to the conduit at mutually agreed CoxCom junction points with 

CoxCom installing a 2” conduit stub outside each CoxCom 

junction point and (ii) a bill of sale to cover all conduit and stubs as 

attached as Exhibit 4. Cox shall incur the expense to disconnect 

the conduit from the CoxCom above-ground facilities. Upon 

transfer of ownership of the conduit to Accipiter, Accipiter shall 

assume responsibility for use, maintenance and repair of the 

conduit. However, Accipiter shall not sell, lease or otherwise 

transfer ownership of the conduit to another entity, unless the 

circumstances set forth in the last sentence of this sub paragraph 

have occurred. If the transferred conduit is empty on the fifth 

anniversary of the Effective Date of this Agreement, ownership of 

the conduit shall revert to CoxCom and Accipiter shall provide to 

CoxCom a bill of sale similar in form and substance to Exhibit 4, 

unless the circumstances set forth in the last sentence of this sub 

paragraph have occurred. To the extent Accipiter installs fiber into 

* any portion of the transferred conduit during this five-year period, 

that portion of the transferred conduit is no longer subject to these 

restrictions or reversion rights. 

b. Developer shall promptly convey by special warranty deed, in fee 

title, free of charge, and without liens or encumbrances, other than 
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permitted exceptions described below, two parcels of land to 

Accipiter for its CEV locations. The two CEV sites are generally 

identified as “Accipiter Vault Location” on the attached Exhibit 3. 

Developer shall execute and record with the Maricopa County 

Recorder, a Declaration of De-Annexation, and a Declaration of 

Property Development Restrictions for each of the two CEV 

parcels, and execute, and cause to be recorded and delivered to 

Accipiter a Special Warranty Deed for each of the two CEV 

parcels. The Declaration of De-Annexation, Declaration of 

Property Development Restrictions, and Special Warranty Deed 

for the southern CEV parcel shall be in the forms attached as 

Exhibits 5A, 5B, and 5C, respectively. The Declaration of De- 

Annexation, Declaration of Property Development Restrictions, 

and Special Warranty Deed for the northern CEV parcel shall be in 

the forms attached Exhibits 5D, 5E, and 5F, respectively. The 

legal description of these CEV parcels are as set forth in Exhibit A 

to each of the Special Warranty Deeds (Exhibits 5A and 5D), and 

the permitted title exceptions for each CEV parcel are as set forth 

in Exhibit B to each of the Special Warranty Deeds (Exhibits 5A 

and 5D). Notwithstanding anything in this Agreement or in the 

permitted exceptions to the contrary, any assessments and real 

property taxes against the two CEV parcels attributable to the 

calendar year in which title is conveyed to Accipiter and to all 
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times prior to said year (whether or not a lien or then due or 

payable) shall be promptly paid in full by Developer. The Parties 

agree that no particular value is assigned to any particular 

consideration given in this Agreement, however, for the purpose of 

submitting the required “Affidavit of Property Value” with the 

recording of the Special Warranty Deeds, Developer and Accipiter 

agree that $5,000 is a reasonable value for each CEV parcel and 

shall be reflected on each Affidavit of Property Value to be 

submitted for the CEV parcels. In addition to conveying the two 

CEV parcels, Developer shall provide all easements and/or rights- 

of-way reasonably necessary to use the two CEV sites for the 

purposes intended, for example, including but not limited to public 

or private perpetual rights-of-way for ingresdegress, for bringing 

electric power to the CEV sites, and for bringing communications 

cables to and from the various conduits running throughout the 

Vistancia Development. 

3. Provisions of Telephone Resale to Accipiter 

a. Cox Telcom shall offer Accipiter resold teIephone service at the 

wholesale discount of 12% for basic telephone service (i.e. Cox 

Telcom’s local access line residential flat rate service set forth in 

3.1.2.2(b) of Cox Telcom’s Arizona CC Tariff No. 1 Local 

Exchange Service Tariff on file with the ACC) and 18% for all 
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other ACC regulated telephone services. The provision of resold 

telephone service will be subject to the development of a mutually 

acceptable ordering and provisioning process. 

b. This wholesale discount shall apply only to the phases of the 

Vistancia Development in which the utility trenches are closed as 

of December I ,  2005. This wholesale discount shall not apply in 

the remainder of the Vistancia Development. Exhibit 6 reflects 

trench closure as of September 1,2005. A revised Exhibit 6 shall 

be developed by the Parties to reflect trench closure as of 

December 1,2005. 

4. Cancellation of Cox/Developer Exclusive Marketing Arrangements 

a. The CodDeveloper preferred provider arrangement as set forth in 

the CMA and PAA shall be promptly cancelled except that Cox 

and Developer will execute a replacement CMA and PAA which 

require Cox to continue its non-exclusive provisioning of 

communication services to current and fbture subscribers in the 

Vistancia Development and continue its build-out of 

communication facilities throughout the Vistancia Development. 

The replacement CMA and PAA are titled “Residential Service 

Agreement” and “Commercial Building Service Agreement” 

respectively and shall be substantially in the forms attached as 

Exhibits 7 and 8. Cox and its Affiliates shall no longer 
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compensate Developer for marketing services, and Developer, 

Cox, and their Affiliates shall no longer require homebuilders or 

commercial developers to market exclusively Cox services in the 

Vistancia Development. Additionally, Developer, Cox, and their 

Affiliates shall promptly terminate, cancel and unequivocally 

rescind, excuse and otherwise end any such exclusivity provisions 

relating to the provision of communication services or relating to 

the marketing of communication services that may exist in 

homebuilders’ and commercial developers’ contracts with 

Developer or VC, LLC regarding the Vistancia Development. 

Developer, Cox, and their Affiliates shall not enter into any 

exclusive marketing arrangements between themselves relating in 

any way to providing communication services in the Vistancia 

Development. 

b. Vistancia and Cox hereby jointly and severally expressly represent 

and warrant that, together or independently, they have not entered 

into any exclusive marketing arrangements with homebuilders or 

commercial developers relating in any way to providing 

communication services in the Vistancia Development other than 

the presently existing Vistanciahomebuilder contract provisions, 

which are being terminated, discontinued, and no longer required 

as set forth above. Additionally, Cox shall expressly reiterate and 
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represent to the ACC Staff, the Administrative Law Judge, and the 

ACC Commissioners that it and its Affiliates have no intention of 

entering into any exclusive marketing arrangements with 

homebuilders or commercial developers relating in any way to 

providing regulated telecommunications' services in the Vistancia 

Development. Accipiter may request and advocate that the ACC 

order Cox not to enter into any exclusive marketing arrangements 

with homebuilders or commercial developers relating in any way 

to providing regulated telecommunications services in the 

Vistancia Development. In the future, should Cox enter into any 

such exclusive marketing arrangements with any homebuilders or 

commercial developers relating in any way to providing 

communication services in the Vistancia Development, Accipiter 

has the right to challenge any such arrangements in any appropriate 

forums, and nothing in this Agreement shall adversely affect such 

right to challenge any such Cox arrangement. Additionally, in the 

fitlure, should Cox change its intention and decide it might enter 

into any exclusive marketing arrangements with any homebuilder 

or commercial developer relating in any way to providing 

communication services in the Vistancia Development, Cox shall 

first promptly provide Accipiter with written notice of its intention 

to do so and the identity of the homebuilder or commercial 

developer at least 45 days in advance of entering into any such 



arrangement. Accipiter shall be free to approach and compete for 

the business of any such homebuilder or commercial developer in 

the Vistancia Development. Should Cox breach its obligation to 

provide notice to Accipiter as set forth in this subparagraph, or 

should Developer breach its best efforts obligations under 

subparagraph III(4)(c) below, Accipiter’s remedy for such breach 

shall not include voiding this Agreement, and shall not include 

setting aside or otherwise affecting the mutual releases between the 

Parties as of the date of this Agreement, but Accipter may seek 

other appropriate remedies including but not limited to injunctive 

relief. 

c. Developer shall use its best efforts to encourage homebuilders or 

commercial developers in the Vistancia Development not to enter 

into exclusive marketing arrangements with communication 

services providers. As used herein, Developer’s “best efforts” 

shall be satisfied by: (i) advising in writing (and not subsequently 

indicating otherwise) existing homebuilders and commercial 

developers that they are no longer required to market exclusively 

Cox services in their models or marketing offices and that they are 

discouraged from entering into exclusive arrangements with any 

communication service provider, and (ii) advising in writing and 

orally (and not subsequently indicating otherwise) existing and 
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future homebuilders and commercial developers that they should 

consider the services of any communication services provider for 

their development and that they are discouraged from entering into 

exclusive arrangements with any communication service provider, 

and (iii), as a continuing duty until all sales to homebuilders and 

commercial developers in the Vistancia Development are 

complete, supplying to any existing and fbture homebuilders and 

commercial developers in the Vistancia Development written 

information concerning the communication services offered in the 

Vistancia Development by Accipiter or Cox when either requests 

such distribution of its written information in writing and supplies 

the written information to Developer. As used herein, “best 

efforts” does not include any requirement on Developer’s part to 

refuse to sell property in the Vistancia Development to any 

prospective homebuilder or commercial developer or to agree to a 

reduced sales price to entice any prospective homebuilder or 

commercial developer to forego its desire to enter into an exclusive 

marketing arrangement. 

d. Developer shall allow the mounting of external communications 

antennae on residences at the Vistancia Development to the extent 

required under federal law and permitted by any covenants, 
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conditions and restrictions recorded in relationship to the Vistancia 

Development. 

5. Payment to Accipiter 

Cox and Developer shall jointly and severally pay in good hnds to 

Accipiter the amount of ONE MILLION AND N0/100 DOLLARS 

($1,000,000). This payment shall be made through an escrow as follows: 

Within three business days of the execution of this Agreement, Cox and 

Developer shall pay the $1,000,000 into an interest bearing escrow 

account No. 25-4963 established with Arizona Escrow & Financial 

Corporation. Accipiter shall be responsible for all normal and customary 

escrow fees and costs. The full $1,000,000 with interest shall be released 

to Accipiter from the escrow immediately upon the occurrence of the 

following: 

(i) Execution of this Agreement, including its release provisions in 

paragraph 6 below; 

(ii) the filing of two Notices of Dismissal in the Superior Court 

Action substantially in the forms attached as Exhibits 9 and 10. The 

Notice of Dismissal of the Parties to this Agreement and their Affiliates 

shall be “with prejudice.” The Notice of Dismissal of all other parties 

named in the Superior Court Action shall be “without prejudice”; and 
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(iii) either (a) the filing by Accipiter of a Notice of Withdrawal 

with Prejudice from the ACC Action including an explanatory statement 

in the Notice that Accipiter has hlly released with prejudice all claims set 

forth against Respondents in that docket substantially in the form attached 

as Exhibit 11, or (b) the withdrawal, dismissal or other resolution with 

prejudice of the ACC Action. 

6. Mutual Release 

Accipiter, Cox and Vistancia mutually agree, and subject to the conditions 

set forth in this paragraph, do hereby hlly, finally, and forever release and 

discharge each other and any and all affiliated corporations, partnerships, 

other business entities, including present and former officers, directors, 

employees, partners, shareholders, attorneys, agents and any other 

affiliated Parties or entities from and against any and all manner of action 

or actions, cause or causes of action, liabilities, suits, debts, accounts, 

books, covenants, contracts, controversies, torts, promises, judgments, 

claims and demands whatsoever in law or in equity which they may have 

had, now have or which they may have as of the Effective Date of this 

Agreement, including but not limited to the claims any of the Parties did 

allege or could have alleged in either the ACC Action or the Superior 

Court Action. Said mutual release is intended to cover, and does cover, 

any and all demands, claims, causes of actions and suits in law or in equity 

which the Parties have or may have for damages, losses or expenses 
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including those hereafter discovered even though presently unknown 

and/or unexpected arising out of or relating in any manner to the Superior 

Court Action and/or the ACC Action. Furthermore, said mutual release 

includes the Parties, their successors, their predecessors, assigns, heirs, 

personal representatives, administrators and executors and marital 

communities and other affiliated entities and affiliated persons as set forth 

above. Said mutual release is contingent upon all of the following 

conditions: (i) the 111  payment from the escrow to Accipiter as set forth 

in paragraph IEI(5) above, (ii) the satisfaction of the conditions for such 

payment from escrow as set forth in paragraph III(5) above, (iii) the 

receipt by Accipiter of the Bill of Sale to the conduit as set forth in 

Paragraph 111 (2) above, (iv) the receipt by Accipiter of the executed and 

recorded Special Warranty Deeds for the CEV parcels as set forth in 

Paragraph 111 (2) above, and (v) either the completion of the conversion of 

the MUEs to PUEs, or if that is not possible because the City of Peoria has 

refused to act, the execution and delivery of a NELA as set forth in 

Paragraph III( 1) above. Upon the written request of a Party after 

satisfaction of these conditions, the other Parties shall provide written 

acknowledgement to the requesting Party that these release contingencies 

have been satisfied. Additionally, contingent upon the MUEs first being 

converted to PUEs, Accipiter does hereby fully, finally, and forever 

release and discharge the City of Peoria, its officials, officers, and 

employees fiom any all manner of action or actions, cause or causes of 
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action, liabilities, suits, debts, accounts, books, covenants, controversies, 

torts, claims and demands whatsoever in law or in equity which Accipiter 

may have had, now has or which it may have as of the Effective Date of 

this Agreement, arising out of or relating in any manner to the allegations 

set forth in the Complaint it filed in the Superior Court Action and in the 

ACC Action. The City of Peoria, its officials, officers, and employees are 

intended third party beneficiaries of this Agreement for purposes of this 

release. Should the City of Peoria refuse or fail to act to convert the 

MUEs to PUEs, this release shall not be effective as to the City of Peoria, 

its officials, officers, and employees, but rather shall be a nullity as to the 

City of Peoria, its officials, officers, and employees. Should the City of 

Peoria convert the MUEs to PUEs, upon the written request of a Party, 

Accipiter shall promptly provide its written acknowledgement confirming 

the efficacy of its release of the City of Peoria. The above mutual releases 

between the Parties do not apply to obligations created by this Agreement. 

7. No Precedential Effect 

With the exception of paragraph III( l)(c), all of the above terms are 

limited to the Vistancia Development (or a portion thereof), are being 

offered in connection with settlement of disputed claims and have no 

precedential effect in any other context. 
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8. Confidentiality 

Except (i) as required by applicable law and regulation, or (ii) as needed to 

prosecute or defend a judicial or administrative proceeding, or (iii) to the 

extent disclosed with the Parties consent, or (iv) if disclosed to any person 

or entity other than a Party or its Affiliates by someone other than the 

Party against whom a violation of this paragraph is asserted, the Parties 

agree to keep confidential the terms of this Agreement. Notwithstanding 

the foregoing, all Parties may disclose this Agreement to their lenders 

(such as but not limited to Rural Utilities Service), shareholders, attorneys, 

accountants, and other advisors with a need to know and who agree to 

maintain the confidence of the terms of this Agreement. The Parties 

further acknowledge that the terms of this Agreement have already been 

disclosed by Cox to the ACC and its Staff. The Parties further 

acknowledge and agree that a copy of this Agreement will be provided to 

the ACC, its Staff and Hearing Officer designated as confidential, and the 

Parties hereby consent to such confidential disclosure. Any hture 

disclosures to the ACC, its Staff, or Hearing Officer shall be designated as 

confidential. The Parties further acknowledge and agree that a copy of 

this Agreement may be provided to the United States Department of 

Justice designated as confidential, and the Parties hereby consent to such 

confidential disclosure. The Parties hrther acknowledge and agree that 

the terms of this Agreement reasonably necessary to carry out the escrow 
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will be disclosed confidentially to the escrow officer, and the Parties 

hereby consent to such confidential disclosure. If any Party receives a 

judicial or administrative subpoena for production of this Agreement, the 

receiving Party shall immediately notify in writing all other Parties and 

provide them a copy of the subpoena and shall delay production for a 

period of ten (10) days to allow the other Parties, should they desire, to file 

and prosecute any motions for protective order or similar proceedings. 

The Parties further agree that, in the event of a breach of this 

Confidentiality provision, the breaching Party will reimburse the non- 

breaching Parties for all costs and reasonable attorneys’ fees which may be 

incurred in connection with their efforts to enforce the terms hereof. The 

Parties further agree that any public statement about this Agreement will 

indicate only that the Parties have satisfactorily resolved the issues that 

were the subject of the disputes among them. In the event of a breach of 

this Confidentiality provision, any Party’s remedy for such breach shall 

not include voiding this Agreement, and shall not include setting aside or 

otherwise affecting the mutual releases between the Parties as of the date 

of this Agreement, but a non-breaching Party may seek other appropriate 

remedies including but not limited to injunctive relief. 

9. Other Regulatory Proceedings 

Nothing in this Agreement is intended in any way to restrict the respective 

positions that the Parties may take with regard to issues of regulation of 
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preferred provider agreements in the currently pending ACC Generic 

Docket on that subject or in any future regulatory or other proceedings on 

that subject. 

10. Breach of Agreement 

In the event any Party breaches any term of this Agreement, the other 

PartyCies] shall have the right to pursue any and all remedies available in 

equity or under law for breach of this Agreement; the Parties 

acknowledging that any rights, duties or obligations between them have 

been merged into this Agreement. The prevailing Party[ies] in any dispute 

arising out of this Agreement shall be awarded their reasonable attorneys’ 

fees and costs. 

11. Warranty of Capacity to Execute 

The Parties represent and warrant that no other person or entity has, or has 

had, any interest in the claims, demands, obligations, or causes of action 

referred to in this Agreement; that they have the sole right and authority to 

execute this Agreement; and that neither they nor any person acting with 

authority to do so has sold, assigned, transferred, conveyed or otherwise 

disposed of any of the claims, demands, obligations or causes of action 

referred to in this Agreement. 
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12. Unknown Claims 

This Agreement is intended to and does cover all claims for damages, both 

compensatory and punitive, whether or not known to the Parties as of the 

Effective Date, resulting from or arising out of the Released Claims. 

13. Fees and Costs 

The Parties shall bear their own costs, fees and other expenses 

incurred in connection with the Superior Court Action, the ACC Action 

and/or in connection with the preparation and execution of the MOU and 

this Agreement. No monies to be paid hereunder or otherwise are to 

reimburse any of the Parties for their attorneys’ fees and costs. 

14. Notices 

Any notices in connection with this Agreement shall be given in writing at 

the addresses specified below or at such other address as any such Party 

specifies in writing. 

If to Accipiter: 

Mr. Charles Gowder 
President & CEO 
Accipiter Communications Inc. 
2238 West Lone Cactus Drive 
Suite 100 
Phoenix, Arizona 85027 
Phone: 928-501-5000 

E-mail: cgowder@accipitercom.com 
Fax: 928-501-5050 
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If to Coxcorn and/or Cox Telcom: 

J. Steven Rizley 
Vice President and General Manager 
CoxCom, Inc. dba Cox Communciations Phoenix 
1550 West Deer Valley Road 
Phoenix, A2 85027 

copy to: 
Corporate Legal 
c/o Cox Communications, Inc. 
1400 Lake Hearn Drive 
Atlanta, GA 303 19 

If to Vistancia, LLC andor to VC, LLC: 

Curtis E. Smith 
6720 N. Scottsdale Road, Suite 160 
Scottsdale, Az. 85253-4424 
Phone: 480-905-0770 
Fax: 480-905-1419 
E-mail: csmith@sunbeltholdings.com 

15. Acknowledgement of Disputed Liability 

This Agreement is made as a compromise and settlement of disputed 

claims, liability for which is expressly denied by Cox and Vistancia. 

Nothing herein shall or can be construed as an admission by Cox or 

Vistancia as to the merits of any claim asserted against them. 

16. Authority 

The Parties represent and warrant that each of the individuals signing this 

Agreement has authority to sign on behalf of the entity for which they 

have acted as signatory. 
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17. Binding Effect 

This Agreement is binding upon and shall inure to the benefit of the 

Parties and their heirs, personal representatives, successors, and assigns. 

18. Counterparts 

This Agreement may be executed in one or more counterparts, each of 

which shall be deemed an original and such counterparts shall constitute 

but one and the same instrument, which may be sufficiently evidenced by 

one counterpart. 

19. Controlling Law 

This Agreement shall be construed and enforced pursuant to the laws of 

the State of Arizona. 

20. Contractual Terms 

The Parties acknowledge and hereby agree that the terms of this 

Agreement are contractual and not mere recitals, and that all agreements 

and understandings between them are embodied and expressed herein. 

This Agreement may be modified only in a writing signed by all Parties. 

This Agreement supersedes and replaces any and all prior agreements 

between the Parties, including, without limitation, the MOU. The Parties 

also acknowledge and agree that this Agreement is the product of 

negotiation and that the Agreement shall not be construed against the 

principal drafter. 
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21. 

22. 

Further Instruments and Acts 

Each Party will execute such further documents and will perform such 

further acts as may be necessary or appropriate to effectuate this 

Agreement or its purposes. 

Continuing Nature of Representations 

The Parties agree that any and all representations and warranties made in 

this Agreement are true and correct on the date hereof, will be true and 

correct as of the date of performance hereunder, and shall survive the 

Parties’ full performance of this Agreement. 

EXECUTED as of the Effective Date set forth above. 

ACCIPITER COMMUNICATIONS, INC., 
a Nevada corporation 

Charles Gowder 
President & CEO 

COXCOM, INC., a Delaware corporation, 
d/b/a COX COMMUNICATIONS Phoenix, 
on behalf of itself and its Affiliates 

By: 
J. Stephen Rizley 
General Manager and VP 
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21. Further Instruments and Acts 

Each Party will execute such further documents and will perform such 

further acts as may be necessary or appropriate to effectuate this 

Agreement or its purposes. 

22. Continuing Nature of Representations 

The Parties agree that any and all representations and warranties made in 

this Agreement are true and correct on the date hereof, will be true and 

correct as of the date of performance hereunder, and shall survive the 

Parties’ full performance of this Agreement. 

EXECUTED as of the Effective Date set forth above. 

ACCIPITER COMMUNICATIONS, NC., 
a Nevada corporation 

BY 
Charles Gowder 
President & CEO 

COXCOM, INC., a Delaware corporation, 
d/b/a COX COMMUNICATIONS Phoenix, 
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COX ARIZONA TELCOM, LLC, 
a Delaware limited liability company 

By: 
J. Steven Rizley 
General Manager and VP 

VISTANCIA, LLC, a Delaware limited liability company 

By: Shea Homes Southwest, Inc., an Arizona 
corporation, its Member 

n 

By: 

By: Sunbelt Pleasant Point Investors, L.L.C., an 
Arizona limited liability company, its Member 

By: Sunbelt PP, LLLP, an Arizona limited 
liability limited partnership, its Manager 

By: Sunbelt Holdings Management, Inc., 
an Arizona corporation, its General Partner 

A 

By: /&md 
Cu'k E. Smith, its Chief 
Operating Officer 
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COX ARIZONA TELCOM, LLC, 
a Delaware limited liability company 

General Manager a w  1 

VISTANCIA, LLC, a Delaware limited liability company 

By: Shea Homes Southwest, Inc., an Arizona 
corporation, its Member 

By: 
Its: 

By: Sunbelt Pleasant Point Investors, L.L.C., an 
Arizona limited liability company, its Member 

By: Sunbelt PP, LLLP, an Arizona limited 
liability limited partnership, its Manager 

By: Sunbelt Holdings Management, Inc., 
an Arizona corporation, its General Partner 

By: 
Curtis E. Smith, its Chief 
Operating Officer 
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VISTANCIA COMMUNICATIONS, L.L.C., an Arizona limited 
liability company 

By: Vistancia, LLC, a Delaware 
limited liability company, its Manager 

By: Shea Homes Southwest, Inc., an Arizona 
corporation, its Member 

n 

By: 
Its: 

By: Sunbelt Pleasant Point Investors, L.L.C., an 
Arizona limited liability company, its 
Member 

By: Sunbelt PP, LLLP, an Arizona limited liability 
limited partnership, its Manager 

By: Sunbelt Holdings Management, 
Inc., an Arizona corporation, its 
General Partner 

A 

By: 
Curtis E. Smith, its Chief 
Operating Officer 
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1A 

1B 

IC 

1D 

1E 

1F 

1G 

2 

3 

4 

SA 

5B 

5C 

5D 

5E 

5F 

6 

7 

8 

LIST OF EXHIBITS 

Termination of Common Services Easements and Restrictions 

Termination of Multi-Use Easement and Indemnity 

Termination of Non-Exclusive License Agreement (re Property Access 
Agreement) 

Termination of Non-Exclusive License Agreement (re Co-Marketing 
Agreement); 

Roadway and Utility Easement 

Second Certificate of Amendment to Declaration of Covenants, 
Conditions and Restrictions for Vistancia 

Consent to Actions in Lieu of a Member’s Meeting of Vistancia 
Maintenance 

Non-Exclusive License Agreement (temporary/perpetual) 

Conduit and Vault Map 

Bill-of-Sale (Conduit) 

Declaration of De-Annexation (Southern CEV Parcel) 

Declaration of Property Development Restrictions (Southern CEV Parcel) 

Special Warranty Deed (Southern CEV Parcel) 

Declaration of De-Annexation (Northern CEV Parcel) 

Declaration of Property Development Restrictions (Northern CEV Parcel) 

Special Warranty Deed (Northern CEV Parcel) 

Utility Trench Closure Map 

Residential Service Agreement 

Commercial Building Service Agreement 

29 



9 

10 

Notice of Dismissal With Prejudice 

Notice of Dismissal Without Prejudice 

11 Notice of Withdrawal With Prejudice 



WHEN RECORDED RETURN TO: 

Vistancia, LLC 
6720 N. Scottsdale Road 
Suite 160 
Scottsdale, AZ 85253-4424 
Attention: Curtis E. Smith 

EXHIBIT "1A" 

TERMINATION 
OF 

COMMON SERVICES EASEMENTS AND RESTRICTIONS 

This Termination of Common Services Easements and Restrictions (the "Termination") 
is made and entered into as of the - day of , 2005, by and between VISTANCIA 
COMMUNICATIONS, L.L.C., an Arizona liability company ("Access Entity") and 
VISTANCIA, LLC, a Delaware limited liability company (formerly known as Shea Sunbelt 
Pleasant Point, LLC) ("Master Developer"). 

RECITALS 

A. WHEREAS, Access Entity and Master Developer have previously entered into 
that certain Common Services Easements and Restrictions dated June 10, 2003, and recorded 
June 27, 2003, in Instrument No. 2003-0837106, official records of Maricopa County, Arizona 
(the "CSER"). 

B. WHEREAS, Section 2.02 of Appendix A of the CSER provides that the CSER 
may be terminated by a written instrument signed by Access Entity and Master Developer (as the 
parties to the CSER). 

C. WHEREAS, all agreements (other than the CSER) that incorporate Appendix A 
to the CSER have been terminated (or are concurrently herewith being terminated) by separate 
recorded instruments. Section 2.02 of Appendix A of the CSER provides that Appendix A of the 
CSER may be terminated by Access Entity and Master Developer (as the parties to the only 
remaining agreement that incorporates Appendix A of the CSER). 

D. WHEREAS, Access Entity and Master Developer now desire to rescind, revoke, 
cancel and terminate the CSER and Appendix A to the CSER. 

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of 
which are hereby acknowledged, it is agreed as follows: 

The CSER and Appendix A to the CSER are hereby rescinded, revoked, cancelled and 
terminated, and shall be of no further force or effect. Without limiting the generality of the 
foregoing, it is specifically agreed and provided that Access Entity shall no longer have any 
approval or other rights under any document that references the CSER or Access Entity's rights 
thereunder including, but not limited to, the following: (a) that certain Declaration of Covenants, 
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Conditions and Restrictions for Vistancia dated July 9, 2003, and recorded July 9, 2003, in 
Instrument No. 2003-0898772, official records of Maricopa County, Arizona (as amended), (b) 
that certain Amended and Restated Declaration of Covenants, Conditions, Restrictions, 
Assessments, Charges, Servitudes, Liens, Reservations and Easements for Vistancia Village A 
dated July 31, 2003, and recorded July 31, 2003, in Instrument No. 2003-102541 1, official 
records of Maricopa County, Arizona (as amended), (c) that certain Declaration of Covenants, 
Conditions and Restrictions for Trilogy at Vistancia dated January 26, 2004, and recorded 
January 28,2004, in Instrument No. 2004-0082577, and/or (d) any final subdivision plat, map of 
dedication, or map of private tract dedication that has been recorded as of the date hereof. 

Nothing in this Termination is intended to affect or impair (and this Termination shall not 
affect or impair) in any way the easements and other rights granted by Access Entity pursuant to 
that certain Roadway and Public Utility dated 
2005, as Instrument No. 2005- 

, 2005 and recorded 9 

, official records of Maricopa County, Arizona. 

This Termination (a) shall inure to the benefit of and be binding upon the parties hereto 
and their respective heirs, devisees, personal representatives, successors and assigns; (b) may be 
executed in one or more counterparts, each of which shall be deemed to be an original, but all of 
which together shall constitute one and the same Termination; and (c) shall be governed by and 
construed in accordance with the laws of the State of Arizona. 

[NO FURTHER TEXT ON THIS PAGE] 
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IN WITNESS WHEREOF, the parties have executed this Termination as of the date first 
set forth above. 

ACCESS ENTITY: 

VISTANCIA COMMUNICATIONS, 
L.L.C., an Arizona limited liability company 

By: Vistancia, LLC, a Delaware limited 
liability company, its Manager 

By: Shea Homes Southwest, Inc., an 
Arizona corporation, its Member 

By: 
Its: 

By: Sunbelt Pleasant Point Investors, 
L.L.C., an Arizona limited liability 
company, its Member 

By: Sunbelt PP, LLLP, an Arizona 
limited liability limited 
partnership, its Manager 

By: Sunbelt Holdings 
Management, Inc., an 
Arizona corporation, its 
General Partner 

By: 
Curtis E. Smith, its 
Chief Operating Officer 

MASTER DEVELOPER 

VISTANCIA, LLC, a Delaware limited 
liability company 

By: Shea Homes Southwest, Inc., an Arizona 
corporation, its Member 

By: 
Its: 

By: Sunbelt Pleasant Point Investors, L.L.C., 
an Arizona limited liability company, its 
Member 

By: Sunbelt PP, LLLP, an Arizona 
limited liability limited partnership, 
its Manager 

By: Sunbelt Holdings Management, 
Inc., an Arizona corporation, its 
General Partner 

By: 
Curtis E. Smith, its Chief 
Operating Officer 
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STATE OF ARIZONA ) 

County of Maricopa ) 
)ss 

The foregoing instrument was acknowledged before me this day of 

of Shea Homes Southwest, Inc., an Arizona corporation, a Member in Shea Sunbelt Pleasant 
Point, LLC, a Delaware limited liability company, on behalf thereof. 

,2005, by 9 the 

Notary Public 
My Commission Expires: 

STATE OF ARIZONA 1 

County of Maricopa 1 
)ss 

The foregoing instrument was acknowledged before me this day of 
, 2005, by Curtis E. Smith, the Chief Operating Officer of Sunbelt Holdings 

Management, Inc., an Arizona corporation, the General Partner in Sunbelt PP, LLLP, an Arizona 
limited liability limited partnership, the Manager of Sunbelt Pleasant Point Investors, L.L.C., an 
Arizona limited liability company, a Member in Shea Sunbelt Pleasant Point, LLC, a Delaware 
limited liability company, on behalf thereof. 

Notary Public 
My Commission Expires: 
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STATE OF ARIZONA 1 

County of Maricopa 1 
)ss 

The foregoing instrument was acknowledged before me this day of 
, 2005, by Curtis E. Smith, the Chief Operating Officer of Sunbelt Holdings 

Management, Inc., an Arizona corporation, the General Partner in Sunbelt PP, LLLP, an Arizona 
limited liability limited partnership, the Manager of Sunbelt Pleasant Point Investors, L.L.C., an 
Arizona limited liability company, a Member in Shea Sunbelt Pleasant Point, LLC, a Delaware 
limited liability company, the Manager of Vistancia Communications, L.L.C., an Arizona limited 
liability company, on behalf thereof. 

My Commission Expires: 

STATE OF ARIZONA 

County of Maricopa 

Notary Public 

The foregoing instrument was acknowledged belvre me this cldy o Y 

2005, by , the of Shea Homes 
Southwest, Inc., an Arizona corporation, a Member in Shea Sunbelt Pleasant Point, LLC, a 
Delaware limited liability company, the Manager of Vistancia Communications, L.L.C., an 
Arizona limited liability company, on behalf thereof. 

Notary Public 
My Commission Expires: 

H\10013.DfR\ACCIPITER\Settlement AgrmnentEx1A-GK_DOCS-1307030-vl-Vistancia -Termination of CSER 10 21 0 S . W  page 5 



LENDER CONSENT 

The undersigned is the holder of all right, title and interest of the Beneficiary under that 
certain Construction Deed of Trust, Security Agreement and Fixture Filing with Assignment of 
Leases, Rents, Proceeds and Agreements dated December 23, 2002 and recorded on December 
23,2002, in Instrument No. 2002-1387293, Official Records of Maricopa County, Arizona (the 
"Deed of Trust"), which has been assigned to the undersigned RFC Construction Funding Corp., 
a Delaware corporation. The undersigned hereby consents to the foregoing Termination of 
Common Services Easements and Restrictions. 

RFC CONSTRUCTION FUNDING COW., a Delaware 
corporation 

By: 
Its: 

STATE OF 1 

County of 1 
) ss. 

On this day of , 2005, before me, the undersigned, 

, personally known to me (or proved 
Public in and for said County and State, personally 

a Notary 
appeared 
to me on 

the basis of satisfactory evidence) to be the person whose name is subscribed to the within 
instrument, acknowledged to me that he/she executed the same in hisiher authorized capacity, 
and that by hisker signature on the instrument the person or the entity upon behalf of which the 
person acted, executed the within instrument. 

WITNESS my hand and oficial seal. 

Notary Public 

17805-111307030 
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WHEN RECORDED RETURN TO: 

City of Peoria 
8401 West Monroe Street 
Peoria, AZ 85345 
Attention: Stephen Kemp, City Attorney 

EXHIBIT "1B" 

I 

TERMINATION OF MULTI-USE EASEMENTS AND INDEMNITY 

This Termination of Multi-Use Easements and Indemnity (the "Termination") is made 
and entered into as of the ___ day of A 2005, by and between VISTANCIA 
COMMUNICATIONS, L.L.C., an Arizona liability company ("Access Entitv"), 
VISTANCIA, LLC, a Delaware limited liability company (formerly known as Shea Sunbelt 
Pleasant Point, LLC) ("Master Developer"), and CITY OF PEORIA, ARIZONA, an Arizona 
chartered municipal corporation ('I=). 

RECITALS 

A. WHEREAS, Access Entity, Master Developer and the City have previously 
entered into that certain Multi-Use Easements and Indemnity, dated July 2, 2003, and recorded 
July 23, 2003, in Instrument No. 2003-0975499, official records of Maricopa County, Arizona 
(the "MUEI"). 

B. WHEREAS, Access Entity, Master Developer and the City now desire to 
terminate the MUEI. 

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of 
which are hereby acknowledged, it is hereby agreed as follows: 

The MUEI is hereby terminated and shall be of no further force or effect. 

This Termination (a) shall inure to the benefit of and be binding upon the parties hereto 
and their respective heirs, devisees, personal representatives, successors and assigns; (b) may be 
executed in one or more counterparts, each of which shall be deemed to be an original, but all of 
which together shall constitute one and the same Termination; and (c) shall be governed by and 
construed in accordance with the laws of the State of Arizona. 

H:\l0013.DtR\ACCIPlTER\Settlement Agr~1nent\ExIB-GK~DOCS-1307026-vI-Vistancia -Termination of MUEI 10 21 05.DOC page 1 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
1 
I 
I 
I 
I 
I 
I 
I 
I 

IN WITNESS WHEREOF, the parties have executed this Termination as of the date first 
set forth above. 

CITY: 

CITY OF PEORIA, ARIZONA, an Arizona 
chartered municipal corporation 

ATTEST: 

By: 
John Keegan, Mayor Mary Jo Kief, City Clerk 

This Agreement has been reviewed by the 
undersigned attorney for the City who has 
determined that this Agreement is in proper 
form and is within the powers and authority 
granted pursuant to the laws of this State to 
the City. 

Stephen Kemp, City Attorney 
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ACCESS ENTITY: 

VISTANCIA COMMUNICATIONS, L.L.C., an 
Arizona limited liability company 

By: Vistancia, LLC, a Delaware limited liability 
company, its Manager 

By: Shea Homes Southwest, Inc., an 
Arizona corporation, its Member 

By: 

B y  Sunbelt Pleasant Point Investors, L.L.C., an 
Arizona limited liability company, its 
Member 

By: Sunbelt PP, LLLP, an Arizona limited 
liability limited partnership, its Manager 

By: Sunbelt Holdings Management, 
Inc., an Arizona corporation, its 
General Partner 

By: 
Curtis E. Smith, its Chief 
Operating Officer 

MASTER DEVELOPER 

VISTANCIA, LLC, a Delaware limited liability 
company 

By: Shea Homes Southwest, Inc., an Arizona 
corporation, its Member 

By: 
Its: 

By: Sunbelt Pleasant Point Investors, L.L.C., an 
Arizona limited liability company, its 
Member 

By: Sunbelt PP, LLLP, an Arizona limited 
liability limited partnership, its 
Manager 

By: Sunbelt Holdings Management, 
Inc., an Arizona corporation, its 
General Partner 

By: 
Curtis E. Smith, its Chief 
Operating Officer 
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STATE OF ARIZONA 

COUNTY OF MARICOPA ) 
) ss. 

day of 
, 2005, by John Keegan, as Mayor of the City of Peoria, Arizona, an Arizona 

The foregoing instrument was acknowledged before me this 

chartered municipal corporation. 

Notary Public 
My commission expires: 

STATE OF ARIZONA 1 
)ss 

County of Maricopa 

The foregoing instrument was acknowledged before me this day of 
, 2005, by , the 

of Shea Homes Southwest, Inc., an Arizona corporation, a 
Member in Vistancia, LLC, a Delaware limited liability company, on behalf thereof. 

Notary Public 
My Commission Expires: 
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STATE OF ARIZONA 1 
1ss 

County of Maricopa 

The foregoing instrument was acknowledged before me this day of 
,2005, by Curtis E. Smith, the Chief Operating Officer of Sunbelt 

Holdings Management, Inc., an Arizona corporation, the General Partner in Sunbelt PP, LLLP, 
an Arizona limited liability limited partnership, the Manager of Sunbelt Pleasant Point Investors, 
L.L.C., an Arizona limited liability company, a Member in Vistancia, LLC, a Delaware limited 
liability company, on behalf thereof. 

Notary Public 
My Commission Expires: 

STATE OF ARIZONA 1 

County of Maricopa 1 
)ss 

The foregoing instrument was acknowledged before me this day of 
~ 2005, by Curtis E. Smith, the Chief Operating Officer of Sunbelt 
Holdings Management, Inc., an Arizona corporation, the General Partner in Sunbelt PP, LLLP, 
an Arizona limited liability limited partnership, the Manager of Sunbelt Pleasant Point Investors, 
L.L.C., an Arizona limited liability company, a Member in Vistancia, LLC, a Delaware limited 
liability company, the Manager of Vistancia Communications, L.L.C., an Arizona limited 
liability company, on behalf thereof. 

Notary Public 
My Commission Expires: 
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STATE OF ARIZONA 1 
)ss 

County of Maricopa 

The foregoing instrument was acknowledged before me this day of 

of Shea Homes Southwest, he., an Arizona corporation, a 
Member in Vistancia, LLC, a Delaware limited liability company, the Manager of Vistancia 
Communications, L.L.C., an Arizona limited liability company, on behalf thereof. 

, 2005, by , the 

Notary Public 
My Commission Expires: 
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LENDER CONSENT 

The undersigned is the holder of all right, title and interest of the Beneficiary under that 
certain Construction Deed of Trust, Security Agreement and Fixture Filing with Assignment of 
Leases, Rents, Proceeds and Agreements dated December 23, 2002 and recorded on December 
23, 2002, in Instrument No. 2002-1387293, Official Records of Maricopa County, Arizona (the 
"Deed of Trust"), which has been assigned to the undersigned RFC Construction Funding Corp., 
a Delaware corporation. The undersigned hereby consents to the foregoing Termination of 
Multi-Use Easements and Indemnity. 

RFC CONSTRUCTION FUNDING COW., a Delaware 
corporation 

By: 
Its: 

STATE OF ) 

County of ) 
) ss. 

On this day of , 2005, before me, the undersigned, a Notary 
Public in and for said County and State, personally appeared 

, personally known to me (or proved to me on 
the basis of satisfactory evidence) to be the person whose name is subscribed to the within 
instrument, acknowledged to me that he/she executed the same in hisher authorized capacity, 
and that by hisher signature on the instrument the person or the entity upon behalf of which the 
person acted, executed the within instrument. 

WITNESS my hand and official seal. 

Nzary Public 

17805- 1/1307026 
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WHEN RECORDED RETURN TO: 

Vistancia, LLC 
6720 N. Scottsdale Road 
Suite 160 
Scottsdale, AZ 85253-4424 
Attention: Curtis E. Smith 

EXHIBIT "1C" 

TERMINATION OF NON-EXCLUSIVE LICENSE AGREEMENT 
(re Property Access Agreement) 

This Termination of Non-Exclusive License Agreement (the "Termination") is made and 
entered into as of the - day of , 2005, by and between VISTANCIA 
COMMUNICATIONS, L.L.C., an Arizona liability company ("Access Entity") and 
COXCOM, INC., a Delaware corporation d/b/a Cox Communications Phoenix, on behalf of 
itself and its affiliates ("cox"). 

RECITALS 

A. WHEREAS, Access Entity and Cox have previously entered into that certain 
Non-Exclusive License Agreement dated as of December 3 1,2003, and recorded March 2,2004, 
in Instrument No. 2004-0212876, official records of Maricopa County, Arizona (the "NELA"), 
whereby (i) Access Entity licensed to Cox certain rights and easements held by Access Entity 
pursuant to that certain Common Services Easements and Restrictions entered into by Vistancia, 
LLC, a Delaware limited liability company (formerly known as Shea Sunbelt Pleasant Point, 
LLC) (the "Master Developer") and Access Entity, dated June 10,2003, and recorded June 27, 
2003, in Instrument No. 2003-0837106, official records of Maricopa County, Arizona (the 
"CSER"), and (ii) certain obligations were imposed on Cox as required under that certain that 
certain Multi-Use Easements and Indemnity entered into by the Master Developer, the City of 
Peoria, Arizona, an Arizona chartered municipal corporation (the "CitTy") and Access Entity, 
dated July 2,2003, and recorded July 23,2003, in Instrument No. 2003-0975499, official records 
of Maricopa County, Arizona (the "MUEI"). 

B. WHEREAS, the CSER has been terminated (or is being terminated concurrently 
with the recordation of this Termination) pursuant to that certain Termination of Common 
Services Easements and Restrictions dated , 2005, and recorded , 
2005, in Instrument No. 2005- , official records of Maricopa County, Arizona. 

C. WHEREAS, the MUEI has been terminated (or is being terminated concurrently 
with the recordation of this Termination) pursuant to that certain Termination of Multi-Use 
Easements and Indemnity dated , 2005, in 
Instrument No. 2005- 

, 2005, and recorded 
, official records of Maricopa County, Arizona. 

D. WHEREAS, Access Entity and Cox now desire to rescind, revoke, cancel and 
terminate the NELA. 
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NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of 
which are hereby acknowledged, it is hereby agreed as follows: 

The NELA is hereby rescinded, revoked, cancelled and terminated, and shall be of no 
further force or effect. 

This Termination (a) shall inure to the benefit of and be binding upon the parties hereto 
and their respective heirs, devisees, personal representatives, successors and assigns; (b) may be 
executed in one or more counterparts, each of which shall be deemed to be an original, but all of 
which together shall constitute one and the same Termination; and (c) shall be governed by and 
construed in accordance with the laws of the State of Arizona. 

l[N WITNESS WHEREOF, the parties have executed this Termination as of the date first 
set forth above. 

ACCESS ENTITY: cox: 
VISTANCIA COMMUNICATIONS, 
L.L.C., an Arizona limited liability company 

By: Vistancia, LLC, a Delaware limited 
liability company, its Manager 

COXCOM, INC., a Delaware corporation 
d/b/a/ COX COMMUNICATIONS 
PHOENIX 

By: 
By: Shea Homes Southwest, Inc., an Its: 

Arizona corporation, its Member 

By: 
Its: 

By: Sunbelt Pleasant Point Investors, 
L.L.C., an Arizona limited liability 
company, its Member 

B y  Sunbelt PP, LLLP, an Arizona 
limited liability limited 
partnership, its Manager 

By: Sunbelt Holdings Management, 
Inc., an Arizona corporation, 
its General Partner 

By: 
Curtis E. Smith, its 
Chief Operating Officer 
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STATE OF ARIZONA ) 

County of Maricopa ) 
)ss 

The foregoing instrument was acknowledged before me this day of 

of COXCOM, INC., a Delaware corporation d/b/a/ COX 
, 2005, by , the 

COMMUNICATIONS PHOENIX, on behalf thereof. 

Notary Public 
My Commission Expires: 

STATE OF ARIZONA 1 

County of Maricopa 1 
)ss 

The foregoing instrument was acknowledged before me this day of 
,2005, by Curtis E. Smith, the Chief Operating Officer of Sunbelt 

Holdings Management, Inc., an Arizona corporation, the General Partner in Sunbelt PP, LLLP, 
an Arizona limited liability limited partnership, the Manager of Sunbelt Pleasant Point Investors, 
L.L.C., an Arizona limited liability company, a Member in Vistancia, LLC, a Delaware limited 
liability company, the Manager of Vistancia Communications, L.L.C., an Arizona limited 
liability company, on behalf thereof. 

Notary Public 
My Commission Expires: 
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STATE OF ARIZONA 1 

County of Maricopa ) 
)ss 

The foregoing instrument was acknowledged before me this day of 

of Shea Homes Southwest, Inc., an Arizona corporation, a 
Member in Vistancia, LLC, a Delaware limited liability company, the Manager of Vistancia 
Communications, L.L.C., an Arizona limited liability company, on behalf thereof. 

9 2005, by , the 

Notary Public 
My Commission Expires: 
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LENDER CONSENT 

The undersigned is the holder of all right, title and interest of the Beneficiary under that 
certain Construction Deed of Trust, Security Agreement and Fixture Filing with Assignment of 
Leases, Rents, Proceeds and Agreements dated December 23, 2002 and recorded on December 
23,2002, in Instrument No. 2002-1387293, Official Records of Maricopa County, Arizona (the 
"Deed of Trust"), which has been assigned to the undersigned RFC Construction Funding Corp., 
a Delaware corporation. The undersigned hereby consents to the foregoing Termination of Non- 
Exclusive License Agreement. 

B 
1 

RFC CONSTRUCTION FUNDING COW., a Delaware 
corporation 

By: 
Its: 

STATE OF 1 

County of 1 
) ss. 

On this day of , 2005, before me, the undersigned, a Notary 
Public in and for said County and State, personally appeared 

, personally known to me (or proved to me on 
the basis of satisfactory evidence) to be the person whose name is subscribed to the within 
instrument, acknowledged to me that hehhe executed the same in hisker authorized capacity, 
and that by hisher signature on the instrument the person or the entity upon behalf of which the 
person acted, executed the within instrument. 

WITNESS my hand and official seal. 

Notary Public 

I7805-1/l30702 1 
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WHEN RECORDED RETURN TO: 

Vistancia, LLC 
6720 N. Scottsdale Road 
Suite 160 
Scottsdale, AZ 85253-4424 
Attention: Curtis E. Smith 

EXHIBIT "1D" 

TERMINATION OF NON-EXCLUSIVE LICENSE AGREEMENT 
(re Co-Marketing Agreement) 

This Termination of Non-Exclusive License Agreement (the "Termination") is made and 
entered into as of the - day of , 2005, by and between VISTANCIA 
COMMUNICATIONS, L.L.C., an Arizona liability company ("Access Entity") and 
COXCOM, INC., a Delaware corporation d/b/a Cox Communications Phoenix, on behalf of 
itself and its affiliates ("cox"). 

RECITALS 

A. WHEREAS, Access Entity and Cox have previously entered into that certain 
Non-Exclusive License Agreement dated as of December 3 1,2003, and recorded March 2,2004, 
in Instrument No. 2004-021 2877, official records of Maricopa County, Arizona (the "NELA"), 
whereby (i) Access Entity licensed to Cox certain rights and easements held by Access Entity 
pursuant to that certain Common Services Easements and Restrictions entered into by Vistancia, 
LLC, a Delaware limited liability company (formerly known as Shea Sunbelt Pleasant Point, 
LLC) (the "Master Developer") and Access Entity, dated June 10, 2003, and recorded June 27, 
2003, in Instrument No. 2003-0837106, official records of Maricopa County, Arizona (the 
"CSER"), and (ii) certain obligations were imposed on Cox as required under that certain that 
certain Multi-Use Easements and Indemnity entered into by the Master Developer, the City of 
Peoria, Arizona, an Arizona chartered municipal corporation (the "w) and Access Entity, 
dated July 2,2003, and recorded July 23,2003, in Instrument No. 2003-0975499, official records 
of Maricopa County, Arizona (the "MUEI"). 

B. WHEREAS, the CSER has been terminated (or is being terminated concurrently 
with the recordation of this Termination) pursuant to that certain Termination of Common 
Services Easements and Restrictions dated , 2005, and recorded , 
2005, in Instrument No. 2005- , official records of Maricopa County, Arizona. 

C. WHEREAS, the MUEI has been terminated (or is being terminated concurrently 
with the recordation of this Termination) pursuant to that certain Termination of Multi-Use 
Easements and Indemnity dated , 2005, in 
Instrument No. 2005- 

, 2005, and recorded 
, official records of Maricopa County, Arizona. 

D. WHEREAS, Access Entity and Cox now desire to rescind, revoke, cancel and 
terminate the NELA. 
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NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of 
which are hereby acknowledged, it is hereby agreed as follows: 

The NELA is hereby rescinded, revoked, cancelled and terminated, and shall be of no 
further force or effect. 

This Termination (a) shall inure to the benefit of and be binding upon the parties hereto 
and their respective heirs, devisees, personal representatives, successors and assigns; (b) may be 
executed in one or more counterparts, each of which shall be deemed to be an original, but all of 
which together shall constitute one and the same Termination; and (c) shall be governed by and 
construed in accordance with the laws of the State of Arizona. 

IN WITNESS WHEREOF, the parties have executed this Termination as of the date first 
set forth above. 

ACCESS ENTITY: 

VISTANCIA COMMUNICATIONS, 
L.L.C., an Arizona limited liability company 

By: Vistancia, LLC, a Delaware limited 
liability company, its Manager 

By: Shea Homes Southwest, Inc., an 
Arizona corporation, its Member 

By: 
Its: 

By: Sunbelt Pleasant Point Investors, 
L.L.C., an Arizona limited liability 
company, its Member 

By: Sunbelt PP, LLLP, an Arizona 
limited liability limited 
partnership, its Manager 

By: Sunbelt Holdings Management, 
Inc., an Arizona corporation, 
its General Partner 

cox: 
COXCOM, INC., a Delaware corporation 
d/b/a/ COX COMMUNICATIONS 
PHOENIX 

By: 
Its: 

c 

By: 
Curtis E. Smith, its 
Chief Operating Officer 
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STATE OF ARIZONA 1 

County of Maricopa 1 
)ss 

The foregoing instrument was acknowledged before me this day of 
2005, by > the 

of COXCOM, INC., a Delaware corporation d/b/a/ COX 
COMMUNICATIONS PHOENIX, on behalf thereof. 

Notary Public 
My Commission Expires: 

STATE OF ARIZONA 1 

County of Maricopa ) 
>ss 

The foregoing instrument was acknowledged before me this day of 
,2005, by Curtis E. Smith, the Chief Operating Officer of Sunbelt 

Holdings Management, Inc., an Arizona corporation, the General Partner in Sunbelt PP, LLLP, 
an Arizona limited liability limited partnership, the Manager of Sunbelt Pleasant Point Investors, 
L.L.C., an Arizona limited liability company, a Member in Vistancia, LLC, a Delaware limited 
liability company, the Manager of Vistancia Communications, L.L.C., an Arizona limited 
liability company, on behalf thereof. 

Notary Public 
My Commission Expires: 
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STATE OF ARIZONA 1 

County of Maricopa 

The foregoing instrument was acknowledged before me this day of 
2005, by the 

of Shea Homes Southwest, Inc., an Arizona corporation, a 
Member in Vistancia, LLC, a Delaware limited liability company, the Manager of Vistancia 
Communications, L.L.C., an Arizona limited liability company, on behalf thereof. 

I 
I 

Notary Public 
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LENDER CONSENT 

The undersigned is the holder of all right, title and interest of the Beneficiary under that 
certain Construction Deed of Trust, Security Agreement and Fixture Filing with Assignment of 
Leases, Rents, Proceeds and Agreements dated December 23, 2002 and recorded on December 
23,2002, in Instrument No. 2002-1387293, Official Records of Maricopa County, Arizona (the 
"Deed of Trust"), which has been assigned to the undersigned W C  Construction Funding Corp., 
a Delaware corporation, The undersigned hereby consents to the foregoing Termination of Non- 
Exclusive License Agreement. 

RFC CONSTRUCTION FUNDING CORP., a Delaware 
corporation 

STATE OF 1 

County of ) 
) ss. 

On this day of , 2005, before me, the undersigned, a Notary 
Public in and for said County and State, personally appeared 

, personally known to me (or proved to me on 
the basis of satisfactory evidence) to be the person whose name is subscribed to the within 
instrument, acknowledged to me that hdshe executed the same in hisher authorized capacity, 
and that by hisher signature on the instrument the person or the entity upon behalf of which.the 
person acted, executed the within instrument. 

WITNESS my hand and official seal. 

Notary Public 

17805-111307024 
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WHEN RECORDED RETURN TO: 

Vistancia, LLC 
6720 N. Scottsdale Road 
Suite 160 
Scottsdale, AZ 85253-4424 
Attention: Curtis E. Smith 

EXHIBIT "1E" 

ROADWAY AND UTILITY EASEMENT 

This Roadway and Utility Easement (the "Easement") is made and entered into as of the 
___ day of ,2005, by and between VISTANCIA COMMUNICATIONS, L.L.C., 
an Arizona liability company (the "Access Entity") and VISTANCIA, LLC, a Delaware limited 
liability company (the "Master Developer"). 

RECITALS 

A. WHEREAS, defined terms appear in this Easement with the first letter of each 
word in the term capitalized. Unless otherwise defined herein, defined terms shall have the 
meanings as set forth in Exhibit A attached hereto and incorporated herein. 

B. WHEREAS, the Master Developer is the master developer of the planned 
community located within the City of Peoria, Arizona (the "w), known as "Vistancia" (the 
"Proiect"). In connection with its development of the Project, as of the date hereof the Master 
Developer has caused to be recorded (or consented to the recordation of) those final subdivision 
plats, maps of private tract dedication, and maps of dedication as described in Exhibit B attached 
hereto and incorporated herein (the "Existing Plats and Maps"). 

C. WHEREAS, the Access Entity and the Master Developer have previously entered 
into that certain Common Services Easements and Restrictions, dated June 10, 2003, and 
recorded June 27,2003, in Instrument No, 2003-0837106, official records of Maricopa County, 
Arizona (the "CSER"), which, among other things, gives the Access Entity the exclusive right to 
(1) identify and contract with Communication Service Providers to provide or otherwise make 
available Communication Services within all or a portion of the In Gross Easement Area, and (2) 
determine who may locate communication Facilities within Service Easement Areas. As of the 
date hereof, the In Gross Easement Area does not include any property located outside the 
boundaries of the property described in the Existing Plats and Maps, and no Service Easement 
Areas have been created outside the boundaries of the property described in the Existing Plats 
and Maps. 

D. WHEREAS, certain areas have been designated on the Existing Plats and Maps as 
"Multi-Use Easement," "M.U.E." or "MUE" (all areas on the Existing Plats and Maps that have 
been designated as "Multi-Use Easement," "M.U.E." or "MUE" being hereinafter collectively 
referred to as the "MUE Areas"). 
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E. WHEREAS, pursuant to the Existing Plats and Maps, public utility easements 
have been dedicated over the MUE Areas for all utilities other than Communication Services. 
The Existing Plats and Maps reserve to the Access Entity all easements and other rights with 
respect to Communication Services and facilities within the MUE Areas, and indicate that such 
easements and rights are to be granted in the sole and absolute discretion of the Access Entity, by 
one or more separate instruments recorded by the Access Entity in accordance with the CSER. 

F. WHEREAS, in accordance with the CSER and as contemplated by the reservation 
in the Existing Plats and Maps described in Recital E above, the Access Entity now desires to 
grant a public utility easement for Communication Services over the MUE Areas, in accordance 
with and as hereinafter provided in this Easement. It is intended that the grant of such public 
utility easement for Communication Services will thereby convert the existing utility easements 
within the MUE Areas to full, conventional public utilities easements (PUEs), due to the fact that 
the Existing Plats and Maps already create public utility easements for all utilities other than 
Communication Services and this Easement will complete the previously missing grant of public 
utility easements for Communication Services. 

I I _ c  G. WHEREAS, certain of the MUE Areas are located within Tracts contained on the 
Existing Plats and Maps that are located adjacent to collector and arterial streets (as opposed to 
local streets), which Tracts are described in Exhibit C attached hereto and incorporated herein 
(the "Roadwav Tracts"). The Master Developer is the current owner of fee title to the Roadway 
Tracts, and now desires to grant to the City a roadway easement over the Roadway Tracts, in 
accordance with and as hereinafter provided in this Easement. Vistancia Maintenance 
Corporation (the entity to whom the Roadway Tracts will ultimately be conveyed, as set forth on 
the Existing Plats and Maps) has consented to the foregoing grant, as evidenced by its consent 
attached hereto and incorporated herein. 

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of 
which are hereby acknowledged, it is agreed as follows: 

1. Grant of Communication Services Easement. The Access Entity hereby grants 
to the City, its successors and assigns, a permanent and perpetual utilities easement to access and 
enter upon, over, across, and under the surface of the MUE Areas for purposes of 
Communication Services and Facilities, and access, construction, maintenance, operation and 
replacement associated therewith (the "Communication Services Easement"), to have and to 
hold the said Communication Services Easement unto the City of Peoria, and unto its successors 
and assigns forever, together with the right (at the City of Peoria's discretion) to allow other 
utilities to utilize such Communication Services Easement. The Communication Services 
Easement shall be subject to the following: 

a. All Facilities shall be installed underground. 

b. Any construction within any MUE Area that is located within a Roadway 
Tract shall be subject to the City's approval and compliance with all applicable City 
requirements, including, but not limited to, the issuance prior to construction of applicable City 
permits for the construction and installation of facilities. 
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c. The Access Entity hereby covenants that it is lawfully seized and 
possessed of all rights necessary to grant the Communication Services Easement as set forth 
herein, and that it will warrant the title and quiet possession thereto against the lawful claim of 
all persons. 

d. The Communication Services Easement includes the right to cut back and 
trim such portion of the branches and tops of trees now growing or that may hereafier grow upon 
the MUE Areas, as may extend over the MUE Areas, so as to prevent the same from interfering 
with the efficient use of the Communication Services Easement. 

e. Anyone using any MUE Area under the foregoing grant of easement set 
forth in this paragraph 1 shall repair and restore all improvements within the MUE Area 
damaged by such use. Notwithstanding the foregoing, the City shall not be responsible for 
replacing any landscaping or any improvement placed in the MUE Areas. 

f. Since the Existing Plats and Maps dedicate public utility easements over 
the MUE Areas for all utilities other than Communication Services, and since this paragraph 1 
grants an easement to the public over the MUE Areas for Communication Services, it is the 
intent of the Access Entity and the Master Developer that this Easement and the Existing Plats 
and Maps, taken together, shall create public utility easements over the MUE Areas for all 
utilities on the terms contained therein. 

2. Grant of Roadway Easement. The Master Developer hereby grants to the City, 
its successors and assigns, a permanent, perpetual and exclusive roadway easement to access and 
enter upon, over, across, and under the surface of the Roadway Tracts for purposes of access, 
construction, maintenance, operation and replacement of roadway improvements (the "Roadway 
Easement"). The Roadway Easement shall be subject to the following: 

a. The Master Developer hereby covenants that it has lawfully seized and 
possessed of the Roadway Tracts, that it has good and lawful right to grant the Roadway 
Easement; and that it will warrant the title and quite possession thereto against the lawful claim 
of all persons. 

b. The Roadway Easement includes the right to cut back and trim such 
portion of the branches and tops of trees now growing or that may hereafter grow upon the 
Roadway Tracts, as may extend over the Roadway Tracts, so as to prevent the same from 
interfering with the efficient use of the Roadway Easement. 

c. The City shall not be responsible for replacing any landscaping or any 
improvement placed in the Roadway Tracts by the Master Developer or its successors or assigns. 

3. Abandonment. In the event the Communication Services Easement and/or the 
Roadway Easement herein granted shall be abandoned and permanently cease to be used for the 
purposes herein granted all rights herein granted shall cease and revert to the owner of the land 
upon which such Easement is located. 

4. Runs with the Land. This Easement shall run with the land and shall be binding 
upon the Master Developer, the Access Entity, and their respective heirs, successors and assigns. 
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5. Miscelianeous. This Easement (a) may be executed in one or more counterparts, 
each of which shall be deemed to be an original, but all of which together shall constitute one and 
the same instrument; and (b) shall be governed by and construed in accordance with the laws of the 
State of Arizona. 

IN WITNESS WHEREOF, the undersigned parties have executed this Easement as of the 
date first set forth above. 

ACCESS ENTITY: MASTER DEVELOPER 

VISTANCIA COMMUNICATIONS, L.L.C., an 
Arizona limited liability company 

By: Shea Sunbelt Pleasant Point, LLC, a 
Delaware limited liability company, its 
Manager 

By: Shea Homes Southwest, Inc., an 
Arizona corporation, its Member 

By: 
Its: 

By: Sunbelt Pleasant Point Investors, 
L . L . C . ,  an Arizona limited liability 

company, its Member 

By: Sunbelt PP, LLLP, an Arizona 
limited liability limited 
partnership, its Manager 

By: Sunbelt Holdings 
Management, Inc., an Arizona 
corporation, its General Partner 

By: 
Curtis E. Smith, its Chief 
Operating Officer 

VISTANCIA, LLC, a Delaware limited liability 
company 

By: Shea Homes Southwest, Jnc., an Arizona 
corporation, its Member 

By: 
Its: 

By: Sunbelt Pleasant Point Investors, L.L.C., an 
Arizona limited liability company, its 
Member 

By: Sunbelt PP, LLLP, an Arizona limited 
liability limited partnership, its 
Manager 

By: Sunbelt Holdings Management, 
Inc., an Arizona corporation, its 
General Partner 

By: 
Curtis E. Smith, its Chief 
Operating Officer 
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STATE OF ARIZONA ) 

County of Maricopa 1 
)ss 

The foregoing instrument was acknowledged before me this day of 

of Shea Homes Southwest, Inc., an Arizona corporation, a Member in Shea Sunbelt Pleasant 
Point, LLC, a Delaware limited liability company, on behalf thereof. 

,2005, by , the 

Notary Public 
My Commission Expires: 

STATE OF ARIZONA 1 

County of Maricopa 1 
)ss 

The foregoing instrument was acknowledged before me this day of 
, 2005, by Curtis E. Smith, the Chief Operating Officer of Sunbelt Holdings 

Management, Inc., an Arizona corporation, the General Partner in Sunbelt PP, LLLP, an Arizona 
limited liability limited partnership, the Manager of Sunbett Pleasant Point Investors, L.L.C., an 
Arizona limited liability company, a Member in Shea Sunbelt Pleasant Point, LLC, a Delaware 
limited liability company, on behalf thereof. 

- 
Notary Public 

My Commission Expires: 
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STATE OF ARIZONA ) 

County of Maricopa ) 
)ss 

The foregoing instrument was acknowledged before me this day of 
, 2005, by Curtis E. Smith, the Chief Operating Officer of Sunbelt Holdings 

Management, Inc., an Arizona corporation, the General Partner in Sunbelt PP, LLLP, an Arizona 
limited liability limited partnership, the Manager of Sunbelt Pleasant Point Investors, L.L.C., an 
Arizona limited liability company, a Member in Shea Sunbelt Pleasant Point, LLC, a Delaware 
limited liability company, the Manager of Vistancia Communications, L.L.C., an Arizona limited 
liability company, on behalf thereof. 

Notary Public 
My Commission Expires: 

STATE OF ARIZONA ) 

County of Maricopa 1 
)ss 

The foregoing instrument was acknowledged before me this day of 7 

2005, by , the of Shea Homes 
Southwest, Inc., an Arizona corporation, a Member in Shea Sunbelt Pleasant Point, LLC, a 
Delaware limited liability company, the Manager of Vistancia Communications, L.L.C., an 
Arizona limited liability company, on behalf thereof. 

Notary Public 
My Commission Expires: 

H:\10013.DIR\ACCIP€TER\Settlement Agreement\ExlE-GK_DOCS-I 307019-vl-Vistancia - Public Utilities and Roadway Easement page 6 
21 05.Doc 



I 
I 
J 
1 
I; 

CITY ACCEPTANCE PAGE 

The Mayor and Council accept the aforementioned dedicated Roadway and Utility 
Easement. 

The City Clerk shall record the original of this Roadway and Utility Easement with the 
Maricopa County Recorder's office. 

Accepted by the Mayor and Council of the City of Peoria, Arizona this day of 
,2005. 

CM'Y OF PEORIA, ARIZONA, an Arizona 
municipal corporation 

John C. Keegan, Mayor 

ATTEST: 

Mary Jo Kief, City Clerk 
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LENDER CONSENT 

The undersigned is the holder of all right, title and interest of the Beneficiary under that 
certain Construction Deed of Trust, Security Agreement and Fixture Filing with Assignment of 
Leases, Rents, Proceeds and Agreements dated December 23, 2002 and recorded on December 
23,2002, in Instrument No. 2002-1387293, Official Records of Maricopa County, Arizona (the 
"Deed of Trust"), which has been assigned to the undersigned RFC Construction Funding Corp., 
a Delaware corporation. The undersigned hereby consents to the foregoing Roadway and Utility 
Easement, and agrees that the Roadway and Utility Easement shall continue in full force and 
effect, even in the event of foreclosure or trustee's sale pursuant to such Deed of Trust or any 
other acquisition of title by the undersigned, its successors, or assigns, of all or any portion of the 
real property covered by such Deed of Trust. 

RFC CONSTRUCTION FUNDING CORP., a Delaware 
corporation 

By: 
Its: 

STATE OF 1 

County of ) 
) ss. 

On this day of , 2005, before me, the undersigned, a Notary 
Public in and for said County and State, personally appeared 

, personally known to me (or proved to me on 
the basis of satisfactory evidence) to be the person whose name is subscribed to the within 
instrument, acknowledged to me that he/she executed the same in hisher authorized capacity, 
and that by hidher signature on the instrument the person or the entity upon behalf of which the 
person acted, executed the within instrument. 

WITNESS my hand and official seal. 

Notary Public 
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VISTANCIA MAINTENANCE CORPORATION CONSENT 

The undersigned hereby consents to the foregoing Roadway and Utility Easement. 

VISTANCIA MAINTENANCE CORPORATION, an Arizona 
non-profit corporation 

By: 
Its: 

STATE OF ARIZONA 1 

County of Maricopa 1 
)ss 

The foregoing instrument was acknowledged before me this - day of > 
2005, by , the of Vistancia 
Maintenance Corporation, an Arizona non-profit corporation, on behalf thereof. 

My Commission Expires: 
Notary Public 
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VILLAGE ASSOCIATION CONSENT 

The undersigned hereby consents to the foregoing Roadway and Utility Easement. 

VISTANCIA VILLAGE A COMMUNITY ASSOCIATION, an Arizona 
non-profit corporation 

STATE OF ARIZONA 1 

County of Maricopa 1 
1ss 

The foregoing instrument was acknowledged before me this __ day of 9 

2005, by 9 the of Vistancia 
Village A Community Association, an Arizona non-profit corporation, on behalf thereof. 

Notary Public 
My Commission Expires: 
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VILLAGE ASSOCIATION CONSENT 

The undersigned hereby consents to the foregoing Roadway and Utility Easement. 

TRILOGY AT VISTANCIA COMMUNITY ASSOCUTION, an Arizona 
non-profit corporation 

By: 
Its: 

STATE OF ARIZONA 1 

County of Maricopa ) 
)ss 

The foregoing instrument was acknowledged before me this __ day of 9 

2005, by the of Trilogy at f i  

Vistancia Community Association, an Arizona non-profit corporation, on behalf thereof. 

Notary Public 
My Commission Expires: 
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EXHIBIT A 

Definitions 

Section 1.01 "Affiliate" shall mean and refer to with respect to any Person (i) any Person 
directly or indirectly controlling, controlled by or under common control with such Person; (ii) 
any Person owning, or controlling five percent (5%) or more of the voting securities or voting 
control of such Person; or, (iii) any Person who is an officer, director, manager, member, general 
partner, trustee or holder of five percent (5%) or more of the voting securities or voting control 
of any Person described in clauses (i) or (ii). 

Section 1.02 "Association" shall mean and refer to each Village Association as defined in and 
formed pursuant to the Master Declaration and the applicable Village Declaration therefor. 

Section 1.03 "Cable Television Services" shall mean and refer to the transmission to users of 
video programming or other programming services provided through any Facilities related to 
such services, together with such user interaction, if any, which is required for the selection or 
use of the video programming or other programming services. 

Section 1.04 "Combined Easement Area" shall mean and refer to the In Gross Easement Area 
and the Service Easement Area, collectively. 

Section 1.05 "Communication Service Provider" shall mean and refer to any third party 
provider of one or more Communication Services, which may include a combination of Persons, 
such that one (1) or more of the Communication Services are available within the Development. 

Section 1.06 "Communication Services" shall mean and refer to any one or more of the 
following: Cable Television Services, Community Technology Services, E-commerce 
Transaction Services, Internet Bandwidth Access Services, Community Intranet Services, 
Telephone Services (local), Telephone Services (long distance), Video On Demand Services, 
Security Monitoring Services, any other cable or telephone services, any other communication 
services or utilities, together with the Facilities related to such services; provided, however, that 
the term or phrase "Communication Services" shall not include Excluded Devices. 

Section 1.07 "Community Intranet Services" shall mean and refer to the private 
communications network within the Development that uses substantially the same or similar 
software that is utilized on the public Internet, but that is primarily for use within the 
Development. 

Section 1.08 "Community Technology Services" shall mean .and refer to the construction, 
sale, installation, leasing, licensing, modification, supplementation, maintenance, repair, 
reconstruction or removal of any device (including, without limitation, any hardware or software 
device) principally used by individual users for Communication Services. 

Section 1.09 "Development" shall mean and refer to the real property described in Exhibit A 
of the CSER, together with the real property that has been annexed thereto pursuant to an 
"Exhibit A-Sumdement" contained in any Supplement to Common Services Easements and 
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Restrictions that has been recorded as of the date hereof in accordance with Section 1.13 of 
Appendix A to the CSER. Although the term "Development" may be more broadly defined in 
the original CSER, the real property described above in this Section 1.09 constitutes all of the 
real property that has been included within the definition of "Development" under the CSER as 
of the date of this Easement. 

Section 1.10 "Excluded Devices" shall mean and refer to any Community Intranet Services 
device, Security Monitoring Services device, or any other Communication Services device, 
which satisfies both of the following described characteristics: 

(a) The device is nonpermanent. By way of example and not limitation, any device 
which is affixed to real estate is a permanent device. A nonpermanent device 
must not, at any time, be affixed to real estate within the Combined Easement 
Area either by, for example and not limitation, submersion into the ground, 
screws, bolts, glue or wiring. 

(b) Use of the device must occur primarily outside of the In Gross Easement Area, 
with use within the In Gross Easement Area being incidental or sporadic. 

For example, mobile cellular telephones, pagers, car alarms and portable computer peripherals, 
which are used primarily outside of the In Gross Easement Area, will generally constitute 
Excluded Devices. A satellite dish or other means of receiving the transfer of wireless 
technology used primarily in the In Gross Easement Area will be an Excluded Device only to the 
extent required by law to be permitted (E.g. Section 207 of the Telecommunications Act of 1996 
and 47 C.F.R. 1.4000) or to the extent authorized by the Declarations. Wireless signals, of any 
nature, which are not received by any Owners, or on behalf of any Owners or at the request of 
any Owner(s), within the In Gross Easement Area, shall constitute Excluded Devices. 

Section 1.1 1 "Facility" or "Facilities" shall mean and refer to the construction, installation, 
modification, alteration, supplementation, repair, reconstruction or replacement of any and all 
necessary or desirable hardware or equipment of any type used to provide or otherwise make 
available any Communication Services including, without limitation, cable, wire, fiber, main, 
pipe, boxes, conduit, manholes, transformers, pumps, amplifiers, dishes, antennae, microwave, 
satellite, pedestal, equipment enclosures, poles, wireless communication technology, or any other 
hardware or equipment of any type necessary or desirable to transfer or provide any 
Communication Services, including, without limitation, communication, video, data, e- 
commerce, Internet, community intranet, security systems, communication utility services, 
information systems, cable television, as well as any other Communication Services or uses for 
which such hardware or equipment may be used. 

Section 1.12 "E-commerce Transaction Services" shall m e a  and refer to transactions 
conducted over the Internet or through Internet access, comprising the sale, lease, license, offer 
or delivery of property, goods, services or information, whether or not for consideration; 
provided, however, the term or phrase "E-commerce Transactions Services" shall not include 
Internet Bandwidth Access Services. 
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Section 1.13 "In Gross Easement Area" shall mean and refer to the real property described in 
Exhibit B of the CSER, together with the real property that has been annexed thereto pursuant to 
an "Exhibit B-Supplement" contained in any Supplement to Common Services Easements and 
Restrictions that has been recorded as of the date hereof in accordance with Section 1.18 of 
Appendix A to the CSER. Although the term "In Gross Easement Area'' may be more broadly 
defined in the original CSER, the real property described above in this Section 1.13 constitutes 
all of the real property that has been included within the definition of "In Gross Easement Area" 
under the CSER as of the date of this Easement. 

Section 1.14 "Internet Bandwidth Access Services" shall mean and refer to any service that 
enables users to access content, information, electronic mail or other services offered over the 
internet, and may also include access to proprietary content, information and other services as 
Gart of a package of services offered to users and any Facilities related to such service; provided, 
however, that the term or phrase "Internet Bandwidth Access Services" shall not include E- 
commerce Transaction Services, Telephone Services (local) or Telephone Services (long 
distance). 

Section 1.15 "Master Declaration" shall mean and refer to that certain Declaration of 
Covenants, Conditions and Restrictions for Vistancia, dated July 9, 2003, and recorded July 9, 
2003, in Instrument No. 2003-0898772, Official Records of Maricopa County, Arizona, as 
amended from time to time, which, among other things, provides for the organization of 
Vistancia Maintenance Corporation. 

Section 1.16 "Owner" shall mean the record owner, whether one or more Persons, of 
beneficial or equitable title (and legal title if the same has merged with the beneficial or equitable 
title) to the fee simple interest in a platted lot, a development parcel or any other land within the 
Development, or their lessees, tenants or any other successors in interest. 

Section 1.17 "Owner Access Area" shall mean and refer to the area reasonably necessary for 
Communication Service Providers to establish Communication Services to an Owner's 
residential structure, building or other structure situated upon the Owner Improvement Area, 
which area shall commence at the Platted Easement Area and proceed as directly as reasonably 
practicable to the individual residential structure (or building or other structure, as applicable) 
and upon and within the residential structure (or building or other structure, as applicable) as 
contemplated by the design for the initial construction thereof, as thereafter modified fiom time 
to time. 

Section 1.18 "Person" shall mean and refer to any individual, corporation, company, business 
trust, association, partnership, limited liability company, joint venture, governmental authority, 
or any other individual or entity, including subsidiaries, Affiliates, and controlled entities. 

Section 1.19 "Plats" shall mean and refer collectively to all of the recorded subdivision plats 
and maps of dedication that subdivide the Development andor dedicate or create streets, 
roadways or areas to be dedicated to public or private use, as each may be amended from time to 
time. The Existing Plats and Maps described in Exhibit B of this Easement constitute all of the 
Plats (as defined in this Section 1.19) that have been recorded as of the date of this Easement. 
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Sectionl.20 "Platted Easement Area" shall mean and refer to all of the easement areas 
designated as "Multi-Use Easement," "M.U.E." or "MUE" on the Existing Plats and Maps. 

Section 1.21 "Security Monitoring Services" shall mean and refer to the provision of systems, 
hardware, devices and wiring within the residences, commercial structures (if any) and the 
Development which enable the monitoring for security purposes of such residences, commercial 
structures (if any) and Development; provided, however, that the term or phrase "Security 
Monitoring Services" expressly contemplates that a Communication Service Provider may enter 
into a third party contract (e.g., a monitoring contract) with a security monitoring company. 

Section 1.22 "Service Easement Area" shall mean and refer to each and all of the following 
areas, individually and collectively, as the context requires or as is permitted by law, to wit: 

Section 1.23 
exchange, 
operated 
furnished 

All of the Platted Easement Area. 

All of the Owner Access Area. 

Each street or roadway created by a Plat that is private (as opposed to public) in 
nature and is owned (or is to be owned, pursuant to the terms of such Plat) by 
Vistancia Maintenance Corporation, any Association, or any other homeowners' 
or property owners' association established pursuant to a Declaration. 

Those portions of the tracts and other areas constituting common areas (however 
denominated) under any of the Declarations (other than the private streets and 
private roadways described in subsection (c) above, which shall be governed by 
that subsection rather than this subsection (d)), to the extent reasonably necessary 
for the establishment of Communication Services and Facilities to serve the 
Owners. 

"Telephone Services (local)" shall mean and refer to service within a telephone 
, or within a connected system of telephone exchanges within the same exchange area 
to furnish to subscribers intercommunicating service of the character ordinarily 
by a single exchange, and which is covered by the exchange service charge, or 

comparable service provided through a system of switches, transmission equipment or any other 
Facilities (or any combination thereof) by which a user can originate and terminate a 
telecommunications service. 

Section 1.24 "Telephone Services (long distance)" shall mean and refer to telephone service 
between stations in different exchange areas for which there is made a separate charge not 
included in contracts with users for exchange service and any Facilities related to such services. 

Section 1.25 "Villaee Declaration" shall mean and refer to each Village Declaration as defined 
in and recorded pursuant to the Master Declaration, each as amended from time to time. 

Section 1.26 "Vistancia Maintenance Corporation" shall mean and refer to Vistancia 
Maintenance Corporation, an Arizona non-profit corporation (which is the Arizona non-profit 
corporation to be organized pursuant to the Master Declaration), its successors and assigns. 
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Final Plat of Vistancia Village A Parcel A1 

Final Plat of Vistancia Village A Parcel A7 

Final Plat for Vistancia Village A Parcel A8 

Final Plat of Vistancia Village A Parcel A9 

Final Plat of Vistancia Village A Parcel AlOA 

Final Plat of Vistancia Village A Parcel AlOB 

Final Plat of Vistancia Village A Parcel A12 

Final Plat of Vistancia Village A Parcel A13 

EXHIBIT B 

Book 7 19 of Maps, page 3 1 

Book 719 of Maps, page 33 

Book 719 of Maps, page 30 

Book 7 18 of Maps, page 46 

Book 655 of Maps, page 33 

Book 657 of Maps, page 34 

Book 655 of Maps, page 32 

Book 655 of Maps, page 3 1 

Existing Plats and Maps 

a1 Plat of Vistancia Village A Parcel A14 

All of the following, as amended or corrected pursuant to any recorded Certificate of Correction 
or other recorded instrument of correction or amendment: 

Book 661 of Maps, page 25 

Final Plat of Vistancia Village A Parcel A19 

Final Plat of Vistancia Village A Parcel A20 

Final Plat of Vistancia Village A Parcel A30 

Book 656 of Maps, page 39 

Book 656 of Maps, page 3 

Book 647 of Maps, page 41 

I Final Plat for Vistancia Village A Parcel A1 5 I Book 719 of Maps, page 27 

Final Plat of Vistancia Village A Parcel A32 

Final Plat of Vistancia Village A Parcel A33 

Final Plat of Vistancia Village A Parcel A36 

Final Plat of Vistancia Village A Parcel A37 

Final Plat of Vistancia Village A Parcel A38 

Final Plat for Vistancia Village A Parcel G4 

Final Plat of Vistancia Village A Parcel G5 

Final Plat of Vistancia Village A Parcel GI0 

Book 655 of Maps, page 34 

Book 655 of Maps, page 29 

Book 655 of Maps, page 30 

Book 662 of Maps, page 26 

Book 719 of Maps, page 19 

Book 719 of Maps, page 29 

Book 7 18 of Maps, page 48 

Book 7 19 of Maps, page 50 

Resubdivision of Lots 1 ,2  and 3 of Vistancia Village A IPnrcelA30- Book 73 1 of Maps, page 8 
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Final Plat of Vistancia Village A Parcel G11 I Book 720 of Maps, page 1 
~~ 

Final Plat of Vistancia Village B Parcel B2 

Final Plat of Vistancia Village B Parcel B8 

Book 767 of Maps, page 49 

Book 768 of Maps, page 27 

Final Plat of Vistancia Village B Parcel B 10 Book 767 of Maps, page 48 
I 

I Book 655 of Maps, page 35 Final Plat for Sunset Ridge at Trilogy at Vistancia 
Parcels C15, C16, C17, C18 and C19 

1 Book 647 of Maps, page 30 Final Plat for Desert Sky at Trilogy at Vistancia Parcel 
c21 
Final Plat for Trilogy at Vistancia Parcel C28 I Book 750 of Maps, page 34 

~ ~ ~ 

Final Plat for Trilogy at Vistancia Parcel C30-Phase 1 

Final Plat for Trilogy at Vistancia Parcel C30-Phase 2 

Book 728 of Maps, page 42 

Book 728 of Maps, page 43 

Book 664 of Maps, page 1 I Final Plat for Desert Sky at Trilogy at Vistancia Parcel 
C3 1 

Final Plat for Trilogy at Vistancia Parcel C33 I Book 707 of Maps, page 39 

Final Plat for Trilogy at Vistancia Parcel C34 I Book 706 of Maps, page 21 
~~~ 

Map of Dedication for Vistancia - Phase 1A Book 647 of Maps, page 3 1 
I 

1 Book 7 19 of Maps, page 34 Map of Dedication El Mirage Road, Ridgeline Road, & 
Westward Skies Drive 

Book 721 of Maps, page 1 1  Map of Dedication Vistancia Boulevard, Lone Mountain 
Road, Creosote Drive & Westland Road 

I 

Map of Dedication Vistancia Boulevard & Sunrise Point I Book 7 18 of Maps, page 47 

Book 664 of Maps, page 7 I Map of Private Tract Dedication for Trilogy Boulevard 
at Vistancia 

I 

Map of Dedication for Lone Mountain Road Book 744 of Maps, page 25 

Final Plat of Blackstone at Vistancia Parcel F-7A 1 Book 777 of Maps, page 16 

Final Plat of Blackstone at Vistancia Parcel F-7B I Book 780 of Maps, page 1 
~~~ 

Map of Private Tract Dedication for Blackstone Drive 
and Sunrise Point 

Book 768 of Maps, page 42 
~ 

Final Plat for Trilogy at Vistancia Parcel C22 Book 776 of Maps, page 18 
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Map of Dedication for Lone Mountain Road, recorded 
in Book 744 of Maps, Page 25, Official Records of 
Maricopa County, Arizona 

EXHIBIT C 

Tracts A through L, inclusive, and 
Tracts through v, inclusive 

Roadway Tracts 

All Tracts on the Existing Plats and Maps which are designated on the Existing Plats and Maps 
as containing a Dry Utility Corridor (DUC) within and MUE Area and all Tracts on the Existing 
Plats and Maps that are located contiguous to Jomax Road, El Mirage Road, Vistancia 
Boulevard, Town Center, Sunrise Point, Sunset Point, Whispering Ridge Road, Ridgeline Road, 
Westward Skies Drive, Westland Drive, or Blackstone Drive, including, but not limited to, the 
following Tracts: 

Final Plat for Trilogy at Vistancia Parcel C34, recorded 
in Book 706, Page 21, Official Records of Maricopa 
County, Arizona 

Tracts H and I 

Map of Dedication for Vistancia - Phase lA, recorded 
in Book 647 of Maps, Page 31, Official Records of 
Maricopa County, Arizona 

Map of Dedication El Mirage Road, Ridgeline Road, & 
Westward Skies Drive, recorded in Book 719 of Maps, 
Page 34, Official Records of Maricopa County, Arizona 

Tracts D, E, G, H, I, J,T,U, V, W, X, 
Y ,  Z, AA, EE, GG, HH, 11, and LL 

Tracts A, B, C, D, E, F and G 

Map of Dedication Vistancia Boulevard, Lone Mountain 
Road, Creosote Drive & Westland Road, recorded in 
Book 721 of Maps, Page 11, Official Records of 
Maricopa County, Arizona 

TractsA,B,C, D,E,I;, G,H, J,K, L, 
M and N 

Map of Dedication Vistancia Boulevard & Sunrise 
Point, recorded in Book 718 of Maps, Page 47, Official 
Records of Maricopa County, Arizona 

Map of Dedication Blackstone Drive & Sunrise Point, 
recorded in Book 768 of Maps, Page 42, Official 
Records of Maricopa County, Arizona 

Tracts A, B, C, D, E, F, G, H, I and J 

Tracts A, B, C, D, E, F, H, I and J 

~ 

TractsB,C,D,E,F,G,H,I,J,K,L, 
and M 

Map of Private Tract Dedication for Blackstone Drive 
and Sunrise Point, recorded in Book 768 of Maps, Page 
42, Official Records of Maricopa County, Arizona 

1 All references any Final Plat or Map of Dedication in the chart above shall include all corrections or amendments 
thereto as set forth in any recorded Certificate of Correction or other recorded instrument of correction or 
amendment 
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When recorded, return to: 

Storey & Burnham PLC 
3030 E. Camelback Road, Suite 265 
Phoenix, Arizona 85016 
Attn: Lesa J. Storey 

EXHIBIT " 1 F" 

SECOND CERTIFICATE OF AMENDMENT 
TO 

DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS 
FOR VISTANCIA 

RECITALS: 

WHEREAS, Vistancia, LLC, a Delaware limited liability company ("Declarant"), executed 
and caused to be Recorded on July 9, 2003, that certain Declaration of Covenants, Conditions and 
Restrictions for Vistancia dated July 9,2003, in Instrument No. 2003-0898772 (as the same may be 
amended fiom time to time, the "Declaration"); and 

WHEREAS, that certain Common Services Easements and Restrictions dated June 10, 
2003, and Recorded on June 27, 2003, in Instrument No. 2003-0837106, as amended, has been 
terminated of record (or is being terminated of record concurrently with the recordation of this 
Second Certificate of Amendment); and 

WHEREAS, initially capitalized terms used but not otherwise defined herein shall have the 
meanings attributed to them in the Declaration; and 

WHEREAS, Declarant desires to amend the Declaration in those respects set forth below 
(the "Amendment"), pursuant to Section 1 1.2 of the Declaration; and 

WHEREAS, the required percentage of the Members of Vistancia Maintenance 
Corporation, an Arizona non-profit corporation (the "Corporation"), has approved the adoption of 
the Amendment in accordance with Section 1 1.2 of the Declaration. 

AMENDMENT: 

NOW THEREFORE, the Declaration is hereby amended as follows: 

1. All references to the following terms in the Declaration, and all provisions of the 
Declaration specifically related thereto, are hereby deleted: "CSER"; "Access Entity"; 
"Communication Service Provider(s)"; "Communication Services"; "Facilities"; YJtiIity Services"; 
"Service Easement Area"; and "Article XV" (collectively, the "Deleted Terms and Provisions"). 



2. Without limiting the generality of Section I above, the following words and 
provisions of the Declaration are hereby deleted therefiom: 

2.1. in Section 3.1 of the Declaration: 

(i) in the 8* and 9* lines, the words %ubject to and limited by the grant 
of certain rights to the Access Entity pursuant to the CSER (as such terms 
are defined in Article XV)"; 

(ii) 

(iii) 
defined in the CSER)"; 

(iv) 
grant of certain rights to the Access Entity pursuant to the CSER"; 

(v) 

in the 10' line, the words "and/or the Access Entity"; 

in the 18* and 19* lines, the words "Service Easement Areas (as 

in the 21' and 22nd lines, the words "subject to and limited by the 

in the 24' and 25' lines, the words "except as otherwise provided in 
. theCSER"; 

2.2 in the 29* through 31' lines of Section 7.2 of the Declaration, the words 
"and shall also be subject and subordinate to the CSER and the rights of the Access Entity and of 
any Communication Service Provider (defined in Article X V )  arising thereunder"; 

2.3 in the last line of Section 8.1 of the Declaration, the words "subject to and 
limited by the CSER"; 

2.4 in the 15* line of Section 9.1 of the Declaration, the words "(but subject to 
any limitations on the following actions imposed by the CSER)"; 

2.5 in the 9* line of Section 10.1 of the Declaration, the words "or the CSER"; 

2.6 the last sentence of Section 10.2 of the Declaration, in its entirety; 

2.7 in the 1'' line of Section 10.3 of the Declaration, the words "Subject to and as 
limited by the CSER"; 

2.8 in the last line of Section 10.4 of the Declaration, the words "and with the 
CSER" ; 

2.9 in the 19' and 20' lines of subsection (a) of Section 10.5 of the Declaration, 
the words '*and shall be subject to the CSER and the rights of the Access Entity and of any 
Communication Service Provider arising therefrom"; 

2.10 in Section 10.6 of the Declaration: 
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(i) 

(ii) 
Facilities, as defined in the CSER and referenced in Article XV hereof)"; 

(iii) in the 17* and 18* lines of subsection (a), the words "(other than 
Communication Services (as defined in the CSER and referenced in Article 
X V  below) and Facilities)"; 

(iv) 
Communication Services and Facilities)"; 

(v) 
Communication Services)"; 

(vi) 
Communication Services and Facilities"; 

(vii) 

(viii) 
those relating to Communication Services)"; 

(ix) 
Communication Services)"; 

(x) in the 21' through 24* lines of subsection (d), the words "The 
Access Entity has the exclusive right, pursuant to the CSER, to identify and 
contract with Communication Service Providers for Communication 
Services and Facilities, and the rights and easements benefiting the Access 
Entity and any Communication Service Provider are set forth in the CSER"; 

(xi) 

the first sentence, in its entirety; 

in the 15* and 16* lines of subsection (a), the words "(other than 

in the 6' and 7' lines of subsection (b), the words "(other than 

in the 3d line of subsection (d), the words "(other than 

in the 9* and 10* lines of subsection (d), the words "other than 

in the 14* line of subsection (d), the words "(other than Facilities)"; 

in the 17* and 18' lines of subsection (d), the words "(other than 

in the 20* line of subsection (d), the words "(other than 

in the 9* line of subsection (e), the words "(other than Facilities)"; 

(xii) 
to Communication Services and Facilities)"; 

in the 1 l* line of subsection (e), the words "(other than with respect 

(xiii) 
Facilities)"; 

in the 23' line of subsection (e), the words "but excluding 

(xiv) 
Communication Services and Facilities)"; 

(xv) in the 25' through 29* lines of subsection (e), the words T h e  
Access Entity has the exclusive right, pursuant to the CSER, to identify and 

in the 24' line of subsection (e), the words "(other than 
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contract with Communication Service Providers for Communication 
Services and Facilities, and the rights and easements benefiting the Access 
Entity and any Communication Service Provider are set forth in the CSER"; 

(xvi) in the 2"d and 3d lines of subsection (g), the words "the CSER and 
the rights of the Access Entity and of any Communication Service Provider 
arising therefrom"; 

in the last four lines of Section 11.2 of the Declaration, the words *'and 
finally, any amendment purporting to affect the priority or applicability of the CSER shall require 
the joinder of the Declarant and the then holder of the rights and interests of the grantee under the 
CSER"; 

2.1 1 

2.12 in the 6* and 7* lines of Section 13.1 of the Declaration, the words "and may 
be concurrently annexed and subjected to the CSER in accordance with the terms of the CSER"; 

2.13 in the 5* line of Section 13.2 of the Declaration, the words "and the CSER"; 

2.14 in the 30* through 32nd lines of Section 14.1 of the Declaration, the words 
"and shall be subject to the CSER and the rights of the Access Entity and of any Communication 
Service Provider arising therefiom" ; 

2.15 Article XV of the Declaration, in its entirety; and 

2.16 The Access Entity Consent attached to the Declaration, in its entirety. 

To the extent that the Declaration requires that any of the Deleted Terms and 
Provisions be referenced or included in a Village Declaration, such requirements are hereby deleted 
fiom the Declaration. To the extent that any of the Deleted Terms and Provisions (or provisions 
substantially equivalent thereto) were included or incorporated by reference in any Village 
Declaration, such Deleted Terms and Provisions (and such substantially equivalent provisions) shall 
be of no further force or effect and shall be deemed deleted from any Village Declaration Recorded 
pursuant to the Declaration. 

3. 

[NO FURTHER TEXT ON THIS PAGE] 
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CERTIFICATION: 

The undersigned, as the duly elected President of the Corporation, hereby certifies that the 
Members of the Corporation casting seventy-five percent (75%) of the total votes entitled to be cast 
by the Membership at the time, voted aflirmatively for the adoption of the Amendment pursuant to 
a written consent as authorized by Section 3.4(f) of the Bylaws of the Corporation and by A.R.S. 
Section 10-3704. 

This Second Certificate of Amendment is made this day of ,2005. 

Mark Hammons 
President, Vistancia Maintenance 
Corporation, an Arizona non-profit 
corporation 

STATE OF ARIZONA 1 

County of Maricopa 1 
)ss 

The foregoing instrument was acknowledged before me this __ day of , 
2005, by Mark Hammons, the President of Vistancia Maintenance Corporation, an Arizona non- 
profit corporation, on behalf thereof. 

Notary Public 
My Commission Expires: 
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ATTEST: 

I, the undersigned, do hereby attest: 

That I am the duly elected and acting Secretary of Vistancia Maintenance Corporation, an 
Arizona nonprofit corporation; and 

That the foregoing Second Certificate of Amendment constitutes the Second Certificate of 
Amendment as duly adopted by act of the Members of Vistancia Maintenance Corporation, an 
Arizona non-profit corporation, pursuant to the Declaration. 

IN WITNESS WHEREOF, I have hereunto subscribed my name this __ day of 
,2005. 

Sandy Esmay 
Secretary, Vistancia Maintenance 
Corporation, an Arizona non-profit 
corporation 

STATE OF ARIZONA 1 

County of Maricopa 1 
1ss 

The foregoing instrument was acknowledged before me this ___ day of 
, 2005, by Sandy Esmay, the Secretary of Vistancia Maintenance 

Corporation, an Arizona non-profit corporation, on behalf thereof. 

Notary Public 
My Commission Expires: 
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VISTANCIA DECLARANT CONSENT 

VISTANCIA, LLC, a Delaware limited liability company (formerly known as Shea Sunbelt 
Pleasant Point, LLC, a Delaware limited liability company), in its capacity as the Declarant 
under the Declaration, hereby approves of the form and content of the foregoing Second 
Certificate of Amendment and consents to the amendment of the Declaration set forth therein. 

VISTANCIA, LLC, a Delaware limited liability company 

By: Sunbelt Pleasant Point Investors, L.L.C., an Arizona 
limited liability company, its Managing Member 

By: Sunbelt PP, LLLP, an Arizona limited liability 
limited partnership, its Manager 

By: Sunbelt Holdings Management, Inc., an 
Arizona corporation, its General Partner 

By: 
Curtis E. Smith, its Chief Operating Officer 

STATE OF ARIZONA 1 

County of Maricopa ) 
)ss 

The foregoing instrument was acknowledged before me this ___ day of 
, 2005, by Curtis E. Smith, the Chief Operating Officer of Sunbelt Holdings 

Management, Inc., an Arizona corporation, as General Partner of Sunbelt PP, LLLP, an Arizona 
limited liability limited partnership, the Manager of Sunbelt Pleasant Point Investors, L.L.C., an 
Arizona limited liability company, the Managing Member of Vistancia, LLC, a Delaware limited 
liability company, on behalf thereof. 

Notary Public 
My Commission Expires: 
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ACCESS ENTITY CONSENT 

The undersigned is the grantee ("Access Entity") named in that certain Common 
Services Easements and Restrictions dated June 10, 2003, and recorded on June 27, 2003, in 
Instrument No. 2003-0837106, Official Records of Maricopa County, Arizona (as amended, the 
"CSER"), which CSER has been terminated of record (or is being terminated of record 
concurrently with the recordation of the foregoing Second Certificate of Amendment). The 
undersigned hereby acknowledges its consent to the amendment of the Declaration as set forth in 
the foregoing Second Certificate of Amendment. 

VISTANCIA COMMUNICATIONS, L.L.C., an Arizona limited liability 
company 

By: Vistancia, LLC, a Delaware limited liability company, its Manager 

By: Sunbelt Pleasant Point Investors, L.L.C., an Arizona 
limited liability company, its Managing Member 

By: Sunbelt PP, LLLP, an Arizona limited liability 
limited partnership, its Manager 

By: Sunbelt Holdings Management, Inc., an 
Arizona corporation, its General Partner 

By: 
Curtis E. Smith, its Chief Operating 
Officer 
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STATE OF ARIZONA ) 

County of Maricopa 1 
)ss 

The foregoing instrument was acknowledged before me this day of 
A 2005, by Curtis E. Smith, the Chief Operating Officer of Sunbelt Holdings 
Management, Inc., an Arizona corporation, the General Partner in Sunbelt PP, LLLP, an Arizona 
limited liability limited partnership, the Manager of Sunbelt Pleasant Point Investors, L.L.C., an 
Arizona limited liability company, the Managing Member in Vistancia, LLC, a Delaware limited 
liability company, the Manager of Vistancia Communications, L.L.C., an Arizona limited 
liability company, on behalf thereof. 

Notary Public 
My Commission Expires: 
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CONSENT TO ACTIONS IN LIEU 
OF A MEMBERS' MEETING 

OF 
VISTANCIA MAINTENANCE CORPORATION, 

an Arizona non-profit corporation 

EXHIBIT "1G" 

WHEREAS, VISTANCIA, LLC, a Delaware limited liability company ("Vistancia") is 
the Declarant under that certain Declaration of Covenants, Conditions and Restrictions for 
Vistancia dated July 9, 2003, recorded July 9, 2003, in Instrument No. 2003-0898772, Official 
Records of Maricopa County, Arizona (the "Declaration"); and 

WHEREAS, initially capitalized words used but not otherwise defined herein shall have 
the meanings attributed to them in the Declaration; 

WHEREAS, pursuant to Section 5.l(b) and Section 5.2 of the Declaration, Vistancia 
holds seventy-five percent (75%) of the Memberships and of the Membership votes in Vistancia 
Maintenance Corporation, an Arizona non-profit corporation (the "Corporation"); 

WHEREAS, pursuant to Section 11.2 of the Declaration, the Declaration may be 
amended by Recording a Certificate of Amendment, duly signed, attested and acknowledged in 
accordance with such Section, setting forth in full the amendment adopted by Members casting 
at least seventy-five percent (75%) of the total votes entitled to be cast by the Membership at an 
election duly called and held pursuant to the provisions of the Articles and Bylaws of the 
Corporation; and 

WHEREAS, pursuant to Section 3.4(f) of the Bylaws, the Members may approve any 
action which requires the Members' approval pursuant to the Declaration, the Articles, the 
Bylaws or applicable law, without a special meeting of Members, if the action is approved by 
written consents (describing the action and delivered to the Secretary of the Corporation for 
inclusion in the Corporation records) signed by Members holding at least the required percentage 
of the total authorized Membership votes required for such action; 

WHEREAS, pursuant to A.R.S. Section 10-3704, the members of a non-profit 
corporation may approve any action that requires the members' approval without a meeting of 
members, if the action is evidenced by one or more written consents; 

RESOLVED, that Vistancia, as the holder of seventy-five percent (75%) of the total 
authorized Membership votes in the Corporation, hereby casts its affirmative vote for adoption of 
the amendment to the Declaration set forth in the Second Certificate of Amendment attached 
hereto as Exhibit A and incorporated herein, on this the __ day of ,2005. 

[Signature appears on following page] 
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VISTANCIA, LLC, a Delaware limited liability company 

By: Sunbelt Pleasant Point Investors, L.L.C., an Arizona 
limited liability company, its Managing Member 

By: Sunbelt PP, LLLP, an Arizona limited liability 
limited partnership, its Manager 

By: Sunbelt Holdings Management, Inc., an 
Arizona corporation, its General Partner 

Curtis E. Smith, its Chief Operating 
Officer 
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WHEN RECORDED RETURN TO: 

Vistancia Communications, L.L.C. 
6720 N. Scottsdale Road 
Suite 160 
Scottsdale, AZ 85253-4424 
Attention: Curtis E. Smith 

“Licensee” 

EXHIBIT “2” 

NON-EXCLUSIVE LICENSE AGREEMENT 

“Effective Date”: ,2005 

“Licensor”: Corporate/Company Name: 

State of Organization: 

Address: 

“Master Developer” Corporate/Company Name: 

State of Organization: 

Address: 

CorporatdCompany Name: 

State of Organization: 

Address: 

Vistancia Communications, L.L.C., an Arizona 
limited liability company 

Arizona 

6720 North Scottsdale Road 
Suite 160 
Scottsdale, Arizona 85253-4424 

Vistancia LLC, a Delaware limited liability 
company 

Delaware 

6720 North Scottsdale Road 
Suite 160 
Scottsdale, Arizona 85253-4424 

Accipiter Communications, Inc., a Nevada 
corporation 

Nevada 

2238 West Lone Cactus Drive 
Suite IO0 
Phoenix, Arizona 85027 

THIS NON-EXCLUSIVE LICENSE AGREEMENT (this “License”) is made and entered into on the 
Effective Date by and between Licensor, Master Developer, and Licensee. Capitalized terms not otherwise 
defined in this License shall have the meanings ascribed to them in the Appendix A attached to that certain 
Common Services Easements and Restrictions dated June 10,2003 and recorded on June 27,2003, in 
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Instrument No. 2003-0837106, official records of Maricopa County, Arizona (such Common Services 
Easements and Restrictions, as amended &om time to time, being hereinafter referred to as the ‘CSER“), 
which Appendix A is hereby incorporated herein by reference. The terms or phrases “Effective Date”, 
“Licensor,” “Master Developer,” and “Licensee” shall have the meanings ascribed to them above. 

ARTICLE1 - RECITALS 

Section 1.01 WHEREAS, Licensor is the “Grantee” under the CSER, and has not encumbered, alienated or 
otherwise transferred or diminished its rights thereunder, except as set forth on Schedule 1.01 attached hereto. 

Section 1.02 WHEREAS, Master Developer is the “Grantor“ under the CSER, and has not encumbered, 
alienated or otherwise transferred or diminished its rights thereunder, except as set forth on Schedule 1 .O 1 
attached hereto. 

Section 1.03 WHEREAS, for good and valuable consideration, Licensor and Master Developer desire to 
grant Licensee, its grantees, successors and permitted assigns a [temporary]lpeipetual] license for the use of the 
Service Easement and Reserved Rights conveyed to Licensor in the CSER, subject to the terms and limitations 
of this License. 

Section 1.04 WHEREAS, Licensor, Master Developer, and the City of Peoria, Arizona, an Arizona 
chartered municipal corporation (the “City“) have entered into that certain Multi-Use Easements and Indemnity 
recorded on July 23,2003, in Instrument No. 2003-0975499, official records of Maricopa County7 Arizona (the 
“MUEI”), which requires that Master Developer and Licensor impose certain obligations on, and secure certain 
agreements of, Licensee as hereinafler provided. 

Section 1.05 WHEREAS, Licensor and Master Developer desire to and are attempting to convert all ofthe 
Service Easement Area to public utility easements (“PUEs”) and otherwise terminate the CSER and MUEI, but 
[have not yet completed such conversion and termination, which is currently in process in conjunction with the 
City.]@ve been unable to do so because the City has declined to take the actions to affect such conversion and 
terminatioa] 

Section 1.06 WHEREAS, Licensor and Master Developer desire to authorize Licensee to install, ownand 
maintain Facilities within the Service Easement Area, to the same extent as ifthe Service Easement Area were 
PUEs held by the City, and without any restrictions other than would apply if the Service Easement Area were 
in fact PUEs held by the City, including but not limited to payment of applicable fhnchise and license fees to 
the City. 

Section 1.07 WHEKEAS, Licensee wishes to accept fiom Licensor and Master Developer the license as set 
forth below, subject to the terms and limitations of this License; and, in addition, Licensee wishes to undertake 
certain obligations that are for the benefit of and are enforceable by the City, as set forth in Article IV below. 

Section 1.08 
Licensor, Master Developer and Licensee, and is not a grant of a public easement. 

WHEREAS, this License is a private right of contract and a grant of a private license between 

THIS INDENTURE WITNESSETH, that in consideration of ten dollars ($10.00), the mutual covenants 
contained in this License, and other good and valuable consideration, the receipt and sufficiency of which are 
by this License acknowledged, the Parties to this License agree as follows: 
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ARTICLE11 - LICENSE 

Section 2.01 Premises and Use. Licensor and Master Developer hereby declare, create, transfer, assign, 
grant and convey unto Licensee, its grantees, successors and permitted assigns, the non-exclusive right, 
privilege and license (a) upon, under and across the Service Easement Area, to construct, lay, install, own, 
operate, lease, license, fkinchise, alienate, assign, modify, alter, supplement, inspect, maintain, repair, 
reconstruct, replace, remove, relocate, expand, or otherwise service any and all necessary or desirable Facilities 
of any type used to provide or make available Communication Services within the Development, (b) upon, 
under and across the Service Easement Area, to excavate and perform any necessary or desirable work upon 
and under the surface of the Service Easement Area as and when required to make available such 
Communication Services or service the Facilities therefor, (c) upon, under and across the Service Easement 
Area, to create and provide ingress and egress to and tkom the Service Easement Area in connection with the 
exercise of any rights granted hereunder, and (d) to use the Licensor's Reserved Rights in connection with the 
rights granted hereunder. 

Section 2.02 Term. This License shall [continue until the recordation of that certain Roadway and Utility 
Easement (''RUE'') by and between Licensor and Master Developer. Upon the date of recordation of the RUE, 
this License, without any M e r  action by the Parties, shall automatically terminate and no longer be of any 
force and effectlpe irrevocable and shall continue perpetually] (the "Term"). 

Section 2.03 Assbnment and Sublicensing. The rights and obligations granted to the Licensee hereunder 
may be assigned, sold, transferred, sublicensed, encumbered or disposed of in any way, manner or extent 
(collectively "Transfers") at any time to any Communication Service Provider. 

Section 2.04 Use of Easement. This License shall be for the private, personal and exclusive use and 
benefit of Licensee and its grantees, licensees, lessees, hchisees ,  successors and permitted assigns who have 
been identified by and contracted with the Licensee to own, install, repair, relocate, expand, or otherwise 
service the Facilities in the Service Easement Area. 

Section 2.05 Title and Authoritv. Licensor and Master Developer both represent, with the knowledge that 
Licensee shall rely upon such representation, that: (a) Licensor is the "Grantee" under the CSER, (b) Master 
Developer is the "Grantor" under the CSER, (c) Licensor has not transferred, encumbered or otherwise 
diminished its rights under the CSER, except as set forth on Schedule 1.01, (d) Master Developer has not 
transferred, encumbered or otherwise diminished its rights under the CSER, except as set forth on Schedule 
1.01, (e) the individual executing this License on behalf of the Licensor has the authority to so execute this 
License, and (r) the individual executing this License on behalf of the Master Developer has the authority to so 
execute this License. 

Section 2.06 Chain of Title. This License is conveyed to the Licensee, its grantees, successors and assigns, 
to have and to hold, so long as the rights, privileges and interests (licenses and easements) herein granted shall 
be used for the express purposes and upon the terms and conditions specified herein, but shall be subject to all 
liens, encumbrances, restrictions and prior easements of record including, without limitation, the CSER 
Licensor, Master Developer, and Licensee hereby covenant and agree that the license granted hereby, together 
with all the covenants contained herein, shall "run with the land," shall be reflected on and run with the title 
and any interests in the Development and the Combined Easement Area and shall be binding upon all grantees, 
successors and permitted assigns of each of the respective Parties hereto. 
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ARTICLE I11 - KNDEMNLFICATION AND RIG= TO DEFEND 

Section 3.0 1 Indemnification. Licensee agrees to indemnify, defend and hold harmless the Licensor and 
its successors and assigns, including, without l i t a t ion ,  the Grantor under the CSER., the Owners, the 
Association, and their successors in interest (collectively, the "Indemnitees") from and against any and all 
losses, claims, damages and liabilities, joint or several (including reasonable investigation fees, attorneys' fees, 
accountant's fees, expert witness fees and other related expenses incurred in connection with any third party 
action, suit or proceeding or any third party claim asserted), to which the Indenmitees may become subject as a 
result of any failure by Licensee to satisfy its obligations under this License andor any applicable law, 
regulation or governmental requirement; provided, however, that Licensee shall not be required to indemniify, 
defend or hold harmless any Indemnitee &om that Indemnitee's own negligence, or any act or omission which 
is wronghl on any Indemnitee's part. 

Section 3.02 Right to Defend. Licensee has the right of notice and to defend any controversy or claim 
arising out of or relating to this License or the CSER, any alleged breach, any question as to the validity of its 
terms or conditions or legal effect, the construction of their terms or conditions or legal effect, and the 
interpretation of the rights and duties of the Parties under this License or the CSER; provided, however, that 
Licensee's right to defend with respect to the CSER shall be non-exclusive and shall be held in common with 
Licensor and any other Person to whom Licensor grants such rights andor may hold such rights pursuant to 
contract or applicable law. The Licensor and its grantees, successors and assigns, shall notify Licensee of any 
claim, suit, administrative proceeding (including regulatory proceeding), or any other action or threatened 
action which may, either presently or at a future date, give rise to Licensee's duty to indemnify or Licensee's 
right to defend, which notice shall be in writing and provided to Licensee within seven (7) business days fiom 
the date that Licensor or the Licensor's successors in interest, becomes aware of such claim, suit or proceeding, 
or potential claim, suit or proceeding. 

ARTICLE IV - AGREEMENTS BENEFITING T B  CITY 

Section 4.01 Payment of Franchise Fees. Licensee shall pay to the City the h c h i s e  fees that would be 
payable by Licensee pursuant to the terms of the existing or future h c h i s e  agreement (if any) between the 
City and Licensee, as if the City (as opposed to Licensor andor Master Developer) were the grantor of the 
license and rights granted under this License to provide Communication Services andor to install Facilities 
within the Service Easement Area. The City shall be an intended third party beneficiary entitled to enforce the 
provisions of this Section 4.01 (including, but not limited to, the obligations of Licensee hereunder). 

Section 4.02 Acknowledement of Citv Rivhts and Waiver of Claims. Licensee hereby acknowledges 
the existence of the City's right, as set forth in Section 4.03 of the MUEI, to convert the MUEs (as such term is 
defined in the MUEI) to public utility easements. Licensee hereby waives all losses, claims, damages, 
liabilities or actions against the City in connection with or arising &om any exercise by the City of its rights 
under Section 4.03 of the MUEI. The City shall be an intended third party beneficiary entitled to enforce the 
provisions of this Section 4.02 (including, but not limited to, the obligations of Licensee hereunder). 

Section 4.03 Agreement to be Bound bv Peoria Citv Code. Licensee hereby agrees and warrants that any 
construction, maintenance, or other actions by the Licensee in the MUEs will be done and repaired as if the 
MUEs were held in fee by the City with no reserved rights held by the Access Entity or the Master Developer. 
The City shall be an intended third party beneficiary entitled to enforce the provisions of this Section 4.03 
(including, but not limited to, the obligations of Licensee hereunder). 

IM-3336 19-1 
COPYRIGHT 8 2000,2001 KRIEG DEVAULT ALEXANDER & CAPEHART, LLP. 

Page 4 



ARTICLEV - NOTICES 

Section 5.01 Form and Deliverv. Any and all notices, demands or other communications required or 
desired to be given hereunder by either party shall be in writing. A notice will be validly given or made to 
another party if (i) if served personally, (ii) deposited in the United States mail, certified or registered, postage 
prepaid, (iii) transmitted by telegraph, telecopy or other electronic written transmission device, or (iv) if sent by 
overnight courier service 

Section 5.02 Receiut of Notice. If any notice, demand or other Comtnunication is served personally 
(methods (i) and (iv) of Section 5.0 1, above), service will be conclusively deemed made at the time of such 
p e r s o d  service. If such notice, demand or other communication is given by mail (method (ii) of Section 5.01, 
above), service will be conclusively deemed given three (3) business days after the deposit thereof in the 
United State mail. If such notice, demand or other communication is given by electronic transrms sion (method 
(iii) of Section 5.01 above), service will be conclusively deemed made at the time of confinnation of delivery. 

Section 5.03 
Licensee is set forth above (at the beginning of this Agreement and introductory paragraph, respectively). 

Deliverv Information. The infomation for notice to the Licensor, Master Developer, and 

Section 5.04 Chawe  of Address. Any party may change its address to another address (or facsimile 
number to another facsimile number), to another address within the continental United States, by giving notice 
in the aforementioned manner to the other Party. 
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lN WITNESS WHEREOF, the Parties have executed this License as of the date first above written. 

LICENSOR LICENSEE 

VISTANCIA COMMUNICATIONS, L.L.C., an 
Arizona limited liability company 

By: Vistancia, LLC, a Delaware lirnited liability 
company, its Manager 

By: Shea Homes Southwest, Inc., an Arizona 
corporation, its Member 

ACCIPITER COMMUNICATIONS 
INCORPORATED, a Nevada corporation 

By: 
Its: 

By: 
Its: 

By: Sunbelt Pleasant Point Investors, L.L.C., an 
Arizona limited liability company, its 
Member 

By: Sunbelt PP, LLLP, an Arizona limited 
liability l i t e d  partnership, its 
Manager 

By: Sunbelt Holdings Management, 
Inc., an Arizona corporation, its 
General Partner 

BY 
Curtis E. Smith, its Chief 
Operating Officer 

. 
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MASTER DEVELOPER 

VISTANCIA, LLC, a Delaware limited liability 
company 

B y  Shea Homes Southwest, Inc., an Arizona 
corporation, its Member 

By: Sunbelt Pleasant Point Investors, L.L.C., an 
Arizona limited liability company, its Member 

By: Sunbelt PP, LLLP, an Arizona limited 
liability limited partnership, its Manager 

By: Sunbelt Holdings Management, Inc., 
an Arizona corporation, its General 
Partner 

By: 
Curtis E. Smith, its Chief 
Operating Officer 

Schedule: 1.01 Other Easements or Licenses (See Attached) 
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STATE OF ARIZONA 1 

County of Maricopa 1 
1ss 

The foregoing instrument was acknowledged before me this day of 
? 2005, bY the 

of Accipiter Communications Incorporated, a Nevada corporation, on behalf 
thereof. 

Notary Public 
My Commission Expires: 

M-333619-1 
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STATE OF ARIZONA 1 

County of Maricopa 1 
1ss 

The foregoing instrument was acknowledged before me this day of 
,2005, by Curtis E. Smith, the Chief Operating Officer of Sunbelt Holdings 

Management, Inc., an Arizona corporation, the General Partner in Sunbelt PP, LLLP, an Arizona limited 
liability limited partnership, the Manager of Sunbelt Pleasant Point Investors, L.L.C., an Arizona limited 
liability company, a Member in Vistancia, LLC, a Delaware limited liability company, the Manager of 
Vistancia Communications, L.L.C., an Arizona limited liability company, on behalf thereof. 

Notary Public 
My Commission Expires: 



I 
P STATE OF ARIZONA 1 

County of Maricopa 1 
1ss 

The foregoing instrument was acknowledged before me this day of 
2005, by 7 the 

of Shea Homes Southwest, Inc., an Arizona corporation, a Member in 
Vistancia, LLC, a Delaware limited liability company, the Manager of Vistancia Communications, L.L.C., an 
Arizona limited liability company, on behalf thereof. 

Notary Public 
My Commission Expires: 

STATE OF ARIZONA 1 

County of Maricopa 1 
1ss 

The foregoing instrument was acknowledged before me this day of 
~ 2005, by Curtis E. Smith, the Chief Operating Officer of Sunbelt Holdings 
Management, Inc., an Arizona corporation, the General Partner in Sunbelt PP, LLLP, an Arizona limited 
liability limited partnership, the Manager of Sunbelt Pleasant Point Investors, L.L.C., an Arizona limited 
liability company, a Member in Vistancia, LLC, a Delaware limited liability company, on behalf thereof. 

Notary Public 
My Commission Expires: 

M-333619-1 
COPYRIGHT 6 2001 KREG DEVAULT ALEXANDER & CAPEHART, LLP. 

Page 9 



STATE OF ARIZONA 1 

County of Marimpa 1 
)ss 

The foregoing instrument was acknowledged before me this day of 
7 2005, by the 

of Shea Homes Southwest, Inc., an Arizona corporation, a Member in 
Vistancia, LLC, a Delaware limited liability company, on behalf thereof. 

Notary Public 
My Commission Expires: 
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LENDER CONSENT 

I 

I 
I 
J 
I 

The undersigned is the holder of all right, title and interest of the Beneficiary under that certain 
Construction Deed of Trust, Security Agreement and Fixture Filing with Assignment of Leases, Rents, 
Proceeds and Agreements dated December 23, 2002 and rmrded on December 23,2002, in Instrument 
No. 2002-1387293, Official Records of Maricopa County, Arizona (the "Deed of Trust"), which has been 
assigned to the undersigned RFC Construction Funding Corp., a Delaware corporation Subject to the 
continuing and prior lien of the Deed of Trust and the rights and interests of the undersigned in the Loan 
Documents (as defined in the Deed of Trust), including without limitation, that certain Assignment of 
Construction Agreements and Development Items dated December 23, 2002 made by Vistancia, LLC, a 
Delaware limited liability company (formerly known as Shea Sunbelt Pleasant Point, LLC, a Delaware limited 
liability company), for the benefit of the undersigned, the undersigned hereby consents to the foregoing Non- 
Exclusive License Agreement (the "License"); provided, however, that subject to the terms and conditions of 
that certain Assignment of Common Services Easements and Restrictions dated June 27, 2003 made by 
Vistancia Communications, L.L.C., an Arizona limited liability company, for the benefit of the undersigned, 
the undersigned agrees that the License shall continue in full force and effect, even in the event of foreclosure 
or trustee's sale pursuant to such Deed of Trust or any other acquisition of title by the undersigned, its 
successors, or assigns, of all or any portion of the real property covered by such Deed of Trust. 

RFC CONSTRUCTION FUNDING COW., a Delaware corporation 

STATE OF 1 

county of ) 
) ss. 

On this day of ,2005, before me, the undersigned, a Notary Public in and for 

known to me (or proved to me on the basis of satisfactory evidence) to be the person whose name is subscribed 
to the within instrument, acknowledged to me that hdshe executed the same in hidher authorized capacity, 
and that by hisher signature on the instrument the person or the entity upon behalf of which the person acted, 
executed the within instrument. 

said County and State, personally appeared 7 

WITNESS my hand and official seal. 

Notary Public 
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SCHEDULE 1.01 

Other Easements or Licenses 

Assignment of Common Services Easements and Restrictions executed by Vistancia Communications, L.L.C., 
an Arizona limited liability company and Residential Funding Corporation, a Delaware corporation, dated 
June 27,2003. 

Multi-Use Easements and Indemnity executed by Vistancia Communications, L.L.C., an Arizona limited 
liability company, Shea Sunbelt Pleasant Point, LLC, a Delaware limited liability company, and the City of 
Peoria, Arizona, an Arizona chartered municipal corporation, recorded on July 23,2003, in Instrument No. 
2003-0975499, official records of Maricopa County, Arizona. 

Non-Exclusive License Agreement executed by Vistancia Communications, L.L.C., an Arizona limited liability 
company and Coxcom, Inc, a Delaware corporation d/b/a Cox Communications Phoenix, dated December 3 1 , 
2003, and recorded on March 2,2004, in Instrument No. 2004-0212876, official records ofMaricopa County, 
Arizona. 

Non-Exclusive License Agreement executed by Vistancia Communications, L.L.C., an Arizona limited liability 
company and Coxcom, Inc, a Delaware corporation d/b/a Cox Communications Phoenix, dated December 3 1 , 
2003, and recorded on March 2,2004, in Instrument No. 2004-0212877, official records ofMaricopa County, 
Arizona. 

Amended and Restated Declaration of Covenants, Conditions, Restrictions, Assessments, Charges, Servitudes, 
Liens, Reservations and Easements for Vistancia Village A, recorded on July 31, 2003, in Instrument 
No. 2003-102541 1, official records of Maricopa County, Arizona. 

Declaration of Covenants, Conditions and Restrictions for Trilogy Village at Vistancia, recorded on January 
28,2004, in Instnunent No. 2004-0082577, as amended by a First Amendment thereto recorded on March 16, 
2004, in Instrument No. 2004-026788 1 , official records of Maricopa County, Arizona. 

Declaration of Covenants, Conditions, and Restrictions for Vistancia, recorded on July 9,2003, in Instrument 
No. 2003-0898772, official records of Maricopa County, Arizona. 
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Existing Plats and Maps 

Final Plat of Vistancia Village A Parcel A1 

Final Plat of Vistancia Village A Parcel A7 

All of the following, as amended or corrected pursuant to any recorded Certificate of Correction 
or other recorded instrument of correction or amendment: 

Book 7 19 of Maps, page 3 1 

Book 719 of Maps, page 33 
~~ ~ _ _ _ _ ~  

Final Plat for Vistancia Village A Parcel A8 

Final Plat of Vistancia Village A Parcel A9 

Book 719 of Maps, page 30 

Book 718 of Maps, page 46 
~~~ 

Final Plat of Vistancia Village A Parcel A1 OA 

Final Plat of Vistancia Village A Parcel AlOB 

Book 655 of Maps, page 33 

Book 657 of Maps, page 34 

Final Plat of Vistancia Village A Parcel A12 

Final Plat of Vistancia Village A Parcel A1 3 

Book 655 of Maps, page 32 

Book 655 of Maps, page 3 1 
~ 

Final Plat of Vistancia Village A Parcel A14 

Final Plat for Vistancia Village A Parcel A1 5 

Book 66 1 of Maps, page 25 

Book 719 of Maps, page 27 
~~ ~ 

Final Plat of Vistancia Village A Parcel A19 
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~ ~ _ _ _ _ _ _  

Final Plat of Vistancia Village A Parcel A30 

Resubdivision of Lots 1 ,2  and 3 of Vistancia Village A 
Parcel A30 

Final Plat of Vistancia Village A Parcel A32 

Final Plat of Vistancia Village A Parcel A33 

Book 647 of Maps, page 41 

Book 73 1 of Maps, page 8 

Book 655 of Maps, page 34 

Book 655 of Maps, page 29 

Final Plat of Vistancia Village A Parcel A36 

Final Plat of Vistancia Village A Parcel A37 

Final Plat of Vistancia Village A Parcel A38 

Final Plat for Vistancia Village A Parcel G4 

Final Plat of Vistancia Village A Parcel G5 

Book 655 of Maps, page 30 

Book 662 of Maps, page 26 

Book 7 19 of Maps, page 19 

Book 719 of Maps, page 29 

Book 7 18 of Maps, page 48 

Final Plat of Vistancia Village A Parcel G10 

Final Plat of Vistancia Village A Parcel G11 

Book 719 of Maps, page 50 

Book 720 of Maps, page 1 
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Final Plat of Vistancia Village B Parcel B2 

Final Plat of Vistancia Village B Parcel B8 

Final Plat of Vistancia Village B Parcel B 10 

I 
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Book 767 of Maps, page 49 

Book 768 of Maps, page 27 

Book 767 of Maps, page 48 

Final Plat for Trilogy at Vistancia Parcel C28 

Final Plat for Trilogy at Vistancia Parcel C30-Phase 1 

Final Plat for Trilogy at Vistancia Parcel C30-Phase 2 

I Book 655 of Maps, page 35 Final Plat for Sunset Ridge at Trilogy at Vistancia 
Parcels (215, C16, C17, C18 and C19 

Book 750 of Maps, page 34 

Book 728 of Maps, page 42 

Book 728 of Maps, page 43 

Final Plat for Desert Sky at Trilogy at Vistancia Parcel 
c 2  1 1 Book 647 of Maps, page 30 

Final Plat for Trilogy at Vistancia Parcel C33 

Final Plat for Trilogy at Vistancia Parcel C34 

Map of Dedication for Vistancia - Phase 1A 

Book 707 of Maps, page 39 

Book 706 of Maps, page 2 1 

Book 647 of Maps, page 3 1 

1 Book 664 ofMaps, page 1 Final Plat for Desert Sky at Trilogy at Vistancia Parcel 
C3 1 

Map of Dedication Vistancia Boulevard & Sunrise Point Book 71 8 of Maps, page 47 

Map of Dedication El Mirage Road, Ridgeline Road, & 
Westward Skies Drive Book 719 of Maps, page 34 

Map of Dedication for Lone Mountain Road 

Final Plat of Blackstone at Vistancia Parcel F-7A 

Final Plat of Blackstone at Vistancia Parcel F-7B 

Map of Dedication Vistancia Boulevard, Lone Mountain 
Road, Creosote Drive & Westland Road I Book 721 of Maps, page 11 

Book 744 of Maps, page 25 

Book 777 of Maps, page 16 

Book 780 of Maps, page 1 

Final Plat for Trilogy at Vistancia Parcel C22 

Map of Private Tract Dedication for Trilogy Boulevard 
at Vistancia I Book 664 of Maps, page 7 

Book 776 of Maps, page 18 
1 Book 768 of Maps, page 42 Map of Private Tract Dedication for Blackstone Drive 

and Sunrise Point 

IM-333619-1 
C~PYR~GHT o 2000,2001 KRIEG DEVAULT ALEXANDER & CAPEHART, LLP. 

Schedule 1.01 
Page 3 
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BILL OF SALE EXHIBIT “4” 

KNOW ALL MEN BY THESE PRESENTS: 

That CoxCom, Inc., a Delaware corporation (“Seller”), for and in consideration of the sum of 
Ten Dollars ($10.00) and other valuable consideration to it in hand paid by Accipiter 
Communications, Inc., a Nevada corporation (“Buyer”), the receipt of which is hereby 
acknowledged, does by these presents grant, bargain, sell, set over and assign unto Buyer, its 
successors and assigns, all of Seller’s right, title and interest in and to all of the assets (the “Assets”) 
described on Schedule “A” hereto. 

TO HAVE AND TO HOLD the same unto Buyer, its successors and assigns forever. 

Seller shall warrant and defend title to the Assets with respect to the acts of all parties during 
the time period of Seller’s ownership of the Assets. 

IN WITNESS WHEREOF, Seller has executed these presents by its duly authorized officer 
this day of, 2005- 

COXCOM, INC., a Delaware corporation, 
d/b/a COX COMMUNICATIONS Phoenix 

BY 
J. Steven Rizley 
General Manager and W 

STATE OF 1 
1 

County of 1 

The foregoing instrument was acknowledged before me this day of 
,2005, by ,the of CoxCom, Inc., a 

Delaware corporation. 

NOT& Public 
My Commission Expires: 

H:\10013.DIRL4CCtPlTERKettlement Agreementk4-BiIl of Sale v 2 . d ~  



SCHEDULE A 
(Description of Assets) 

An existing two inch diameter buried conduit, along with copies of existing engineering 
drawings related to the specifications, location and layout of the conduit, installed and in place in 
the Vistancia Development (located in Peoria, Arizona) along all of the roadways identified in 
dark black on the conduit map attached hereto as Exhibit 1, and also installed and in place along 
Vistancia Boulevard from Highway 303 to the entrance of the Vistancia Development, totaling 
approximately 77,000 linear feet of conduit. The conduit is 2” in diameter and shall include 
connections to two CEVs (“controlled environment vaults”) (one near the APS substation and 
one north of the current development) as generally depicted on the conduit map attached as 
Exhibit 1. The conduit also includes access to the conduit at mutually agreed CoxCom junction 
points and a 2” conduit stub to be installed by CoxCom outside each CoxCom junction point. 

H:\10013.DIR\ACCPl’ER\Settlanent Agreement\ExeBill of Sale v2doc 





WHEN RECORDED, RETURN TO: 

Martin A. Aronson EXHIBIT “5A” 
Monill & Aronson, P.L.C. 
Suite 340 
One East Camelback Road 
Phoenix, AZ 85012-1648 

DECLARATION OF DE-ANNEXATION 
(Vistancia) 

This Declaration of De-Annexation (the “De-Annexation Declaration”) is made as 
,2005, by VISTANCIA, LLC, a Delaware limited of this day of 

liability company (hereinafter referred to as the “Declarant”). 

RECITALS 

A. WHEREAS, Vistancia, LLe, a Delaware limited liability company is the 
original Declarant under that certain Declaration of Covenants, Conditions and 
Restrictions for Vistancia, dated July 9,2003, recorded on July 9,2003, at Instrument No. 
2003-0898772, Official Records of Maricopa County, Arizona. 

B. Defined terms appear in the De-Annexation Declaration with the first 
letter of each word in the term capitalized. Defined terms used in the De-Annexation 
Declaration and not otherwise defined herein shall have the meanings attributed to such 
terms in the Declaration. 

C.  Pursuant to Article XIII, Section 13.3 of the Declaration, Declarant has the 
right to delete from the Covered Property and remove from the effect of the Declaration 
one or more portions of the Covered Property, subject to the terms and conditions set 
forth in such Section 13.3. 

D. Declarant is the owner of that portion of the Covered Property described 
on Exhibit A attached hereto (the “Deleted Property”), which Declarant desires to delete 
from the Covered Property and remove from the effect of the Declaration pursuant to 
Article XIII, Section 13.3 of the Declaration. No Dwelling Units or Common Area 
recreational facilities have been constructed on the Deleted Property, and such deletion 
and removal will not deprive Owners and occupants of other parts of the Covered 
Property of access or other easements or rights-of-way necessary to the continued use of 
their respective parts of the Covered Property. 

DECLARATION 

NOW, THEREFORE, Declarant hereby declares as follows: 
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1. In accordance with Article XIII, Section 13.3 of the Declaration, the 
Deleted Property is hereby deleted from the Covered Property and removed from the 
effect of the Declaration. From and after the effective date of this De-Annexation 
Declaration, the Declaration shall not affect or otherwise encumber the Deleted Property. 

2. This De-Annexation Declaration shall be effective upon the Recordation 
of this instrument in the official records of Maricopa County, Arizona. 

IN WITNESS WHEREOF, Declarant has caused this De-Annexation Declaration 
to be executed as of the date first above written. 

VISTANCIA, LLC, a Delaware limited 
liability company 

By: Sunbelt Pleasant Point Investors, L.L.C., 
an Arizona limited liability company, 
its Managing Member 

By: Sunbelt PP, LLLP, an Arizona 
limited liability limited partnership, 
its manager 

By: Sunbelt Holdings Management, 
Inc., an Arizona corporation, its 
General Partner 

By: 
Curtis E. Smith, its 
Chief Operating Officer 

STATE OF ARIZONA ) 

County of Maricopa 1 
)ss. 

The foregoing instrument was acknowledged before me this day of 
,2005, by Curtis E. Smith, the Chief Operating Officer of Sunbelt 

Holdings Management, Inc., an Arizona corporation, the General Partner of Sunbelt PP, 
LLLP, an Arizona limited liability limited partnership, the manager of Sunbelt Pleasant 
Point Investors, L.L.C., an Arizona limited liability company, the Managing Member of 
VISTANCIA, LLC, a Delaware limited liability company. 

My commission expires: 
Notary Public 
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EXHIBIT A 

Stanley Consultants INc 

October 26,2005 
Vistancia, LLC 
Southern Parcel 
Page 1 of 1 

LEGAL DESCIUPTION 

A parcel lying within the Southwest Quarter of Section 30, Township 5 North, Range 1 
East of the Gila and Salt River Meridian, Maricopa County, Arizona, more particulmiy 
described as follows: 

BEGINNING at a point on the south line of the Southwest Quarter of said Section 30, 
fkom which point the southwest comer thereof beam S 89°09'15" W a distance of 
873.10 feet; 

Thence N OO050'45" W, leaving said south line, a distance of 40.00 feet; 

Thence N 89"09'15" E a distance of 40.00 feet; 

Thence S OO"50'45" E a distance of 40.00 feet to a point on the south line of said 
Southwest Quarter; 

Thence S 89"09'15" W, along said south line, a distance of40.00 feet to the POINT OF 
BEGINNING. 

Said parcel contains 0.0367 acres of land, mole or less.. 

The Basis of Beafing for the above descliption is S 89°09'15" W for the south line of the 
Southwest Quarter of Section 30, Township 5 North, Range 1 East of the Gila and Salt 
River Maidian, Maricopa County, Arizona, as shown on an Amended Results of Survey 
recorded Book 632, Page 24, Maricopa County Records. 
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SOUTHWEST QUARTER 
SECTION 30 
TSN, R 1E 

SCALE: 
1 *= joo' 
SW 1/4 
SEC 30 
T 5 N  
R I E  

1 

I i 
S89'09'15"W 873.1 0' _----------- 

SOUTHWEST COR. 

LINE TABLE i 

LINE BEARING LENGTH 
L1 N00'50'45" W 40.00' 
L2 NB9'09'15"E 40.00' ~ 

L3 I S0030'45"E 40.00' 
L4 S89'09'15"W 40.00' 

i 



When recorded, return to: 

Vistancia, L.L.C. 
6720 N. Scottsdaie Road 
Suite 160 
Scottsdale, A 2  85253 
Attn: CurtSmith 

EXHIBIT "5B" 

DECLARATION OF PROPERTY DEVELOPMENT RESTRICTIONS 

This Declaration of Property Development Restrictions (the "Decltyation") is executed 
as of the - day of ' , 2005, by VISTANCIA, LLC, a Delaware limited liability 
company (formerly known as Shea Sunbelt Pleasant Point, LLC, a Delaware limited liability 
company) ("DecltzranP). 

RECITALS: 

A. Declarant is the master developer of the approximately 7,100 acres of land being 
developed as the master-planned community located in the City of Peoria ("City"), County of 
Maricopa, State of Arizona, known as "fifancia," which land is more particularly described in 
Exhibit A attached to that certain Declaration of Covenants, Conditions and Restrictions for 
Vistancia (as has been or may be amended, the "Visfancia Declaration") dated July 9, 2003, and 
recorded July 9, 2003, at Instrument No. 03-0898772, Official Records of Maricopa County, 
Arizona (said land being hereinafter referred to as the "Project"). 

B. Immediately following the recordation of this Declaration, Declarant intends to 
convey that certain real property described in Exhibit A attached hereto and incorporated herein 
(the "Property"). The Property is located within the exterior boundaries of the Project, but the 
Property has not been annexed under the Vistancia Declaration and, pursuant to that Notice of 
Removal of Annexable Property from Declaration of Covenants, Conditions and Restrictions for 
Vistancia recorded concurrently herewith, the Property is not included within the definition and 
scope of "Annexable Property" under the Vistancia Declaration. 

C. As part of a general plan to protect and enhance the value and desirability of the 
Property and the Project, Declarant now desires to record this Declaration, in order to establish 
certain development restrictions applicable to the Property, as hereinafter provided. 



DECLARATIONS: 

NOW, THEREFORE, Declarant hereby declares that the Property shaIl be owned, held, 
sold, transferred, conveyed, hypothecated and encumbered subject to the following restrictions, 
covenants and conditions, which are for the purpose of protecting the value and desirability of the 
Project and the Property, and which shall run with the Property and which shall be binding on all 
parties having any right, title or interest in the Property or any part thereof, and their heirs, personal 
representatives, successors and assigns, and shall inure to the benefit of Declarant as hereinafter 
provided. 

1. Improvement Restrictions. No above-ground building, fencing, signage or structure 
(each an "improvement") shall be undertaken, constructed, installed, placed, maintained, 
or used on the Property or any portion thereof without Declarant's prior written approval, 
which shall not be unreasonably withheld, conditioned or delayed. No grading shall be 
undertaken on the Property Without Declarant's prior written approval, which shall not be 
unreasonably withheld, conditioned or delayed. 

2. Use Restrictions and Maintenance Requirements. 

(a) Permitted Use. Throughout the Term (defined below) of this Declaration, the 
Property shall be owned, held, leased, transferred, sold, conveyed, mortgaged, 
developed, improved, repaired, maintained, used, operated and occupied solely 
for the purpose of a "controlled environmental vault" and ancillary related 
facilities lines and conduits (collectively, "Improvements") and Landscaping, and 
in accordance with the requirements of applicable law and this Declaration (tbe 
"Permitted Use"). All other uses shall be prohibited on the Property during the 
Term. 

(b) General Prohibited Uses. No noxious, illegal or offensive use or operation, nor 
any use in furtherance of a noxious, illegal or offensive trade or activity, shaIl be 
made, conducted or permitted on the Property, nor may any use or operation be 
made, conducted or permitted that is offensive or detrimental to any other 
property in the vicinity of the Property or the occupants thereof. The Property 
shall not be used in any manner which, in the reasonable determination of 
Declarant, may be, or may become, an annoyance or nuisance (whether public or 
private) to the Project, or any portion thereof, or any Improvements located 
thereon, or which shalI in any way interfere with the quiet enjoyment of each of 
the owners and occupants of any portion of the Project, including, but not limited 
to, any of the following: (i) noxious, toxic, or corrosive fumes, gases or 
discharges; (ii) smoke or radiation; (E) ground conditions which will produce 
dust; (iv) excessive noise and/or vibration; (v) intense glare or heat; (vi) 
maintaining, breeding or raising any animal, bird, fowl, poultry or livestock; or 
(vii) the existence of any thing or condition which shall result in breeding or 
harboring infectious plant diseases or noxious insects. 

Final Declaration of Property Development Restrictions.doc Page 2 



No Storage; Exceptions. The Property shall not be used for any storage purposes, 
except that construction materials to be used on the Property may be stored on the 
Property during the actual construction period of any Improvements to be made to 
the Property. I 
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Mineral Exploration. The Property shall not be used in any manner to explore for 
or to remove any water, oil or other hydrocarbons, minerals of any kind, gravel, 
earth or any earth substances of any kind. 

Condition Prior to Construction. The Property shall be kept in a neat, orderly and 
clean condition, free of all weeds, litter and debris, prior to the date of 
commencement of construction of the Improvements. 

Condition During Construction. The Property shall be kept in a neat, orderly and 
clean condition during the period of any construction thereon. 

Surface Condition After Construction. The homeowner's association or 
maintenance organization responsible for maintenance of landscaping on adjacent 
areas of the Project shall install and maintain landscaping consistent with the 
immediate area free of charge to Accipiter. The landscaping plan shall be 
submitted to the Owner (defined below) for approval. Owner's written approval 
shall not be unreasonably withheld, conditioned or delayed. 

Compliance with Law. The Property shall comply with all laws, ordinances, codes, 
rules and regulations applicable to the ownership of the Property and the 
development and construction of improvements thereto, including, without 
limitation, all applicable dust control laws, ordinances, rules and regufations. 

Maintenance. The Improvements (and any other Improvements approved in 
accordance with Section 1) on the Property shall at all times be kept in good 
condition and repair. 

Protection from Damage. During the course of construction on the Property, 
Owner shall protect from damage by Owner, its agents, employees, contractors, 
invitees and licensees (collectively, "Permitrees") (or immediately repair once 
damaged) all pavement, curbs, gutters, sidewalks, streets, shoulders, utiIity lines 
and appurtenances, grade stakes, surveyor monuments, landscaping, drainage 
facilities, hydrants, and other property within the Project, and shall keep all such 
property, and all pedestrian and road rights-of-way and drives, reasonably clean and 
clear of its equipment, building materials, dirt, debris and similar materials. 

Temporaw Occu~ancv and Temporaw Buildings. No temporary buildings or 
structures of any kind shall be placed on the Property at any time. 



Firearms. The discharge of firearms within the Property is prohibited. The term 
“ftrearms” includes “B-By’ guns, pellet guns, and other firearms of all types, 
regardiess of size. 

Signs. No exterior signs or advertising displays or devices of any type shall be 
permitted on the Property without the prior witten approval of Declarant. No 
flags shall be displayed on the Property other than an American flag in 
accordance with Declarant’s regulations therefor and applicable law. 

Trash Containers and Collection. No garbage or trash shall be placed or kept on 
the Property except in covered containers and receptacle enclosures of a type, size 
and style which are approved in writing by Declarant. In no event shall such 
containers be maintained so as to be visible from any street or other property 
adjacent to the Property except to make the same available for collection and then 
only for the shortest time reasonably necessary to effect such collection. All 
rubbish, trash, or garbage shall be removed from the Property on a twice-weekly 
basis and shall not be allowed to accumulate thereon. No incinerators shall be 
kept or maintained on the Property. 

Motor Vehicles. No automobile, motorcycle, motorbike or other motor vehicle 
shall be constructed, reconstructed or repaired upon the Property or any street in 
the Project, and no inoperabie vehicle, including but not limited to vehicles with 
flat tires, may be stored or parked on the Property so as to be visible fiom any 
street or other property adjacent to the Property; provided, however, that the 
provisions of this Subsection shall not apply to emergency vehicle repairs. 

3. Approval of Additional Covenants. No additional covenants, conditions, restrictions or 
easements may be recorded against the Property without the prior written approval of 
Declarant and Owner. 

4. Subdivision of Property. The Property may not be further subdivided, separated, platted or 
rezoned without the prior written approval of Declarant. 

5. Reservation of Easements. 

(a) Declarant hereby reserves for itself and grants to Owner and to the owners of 
portions of the Project adjacent to the Property, reciprocal easements of 
encroachment between the Property and adjacent portions of the Project, for the 
unintentional placement, or settling or shifting, of improvements constructed, 
installed or altered thereon. Such easement shall extend for a distance not to 
exceed two (2) feet, as measured from the common boundary. In no event shall 
an easement of encroachment exist or be created hereby if such encroachment 
occurred due to willful and knowing conduct on the part of, or with the 
knowledge and consent of, the person claiming the benefit of such easement. 

Final Declaration o f  Propea Development Restrictions.doc Page 4 



(b) Owner shall cooperate in the granting of reasonable and customary non-exclusive 
easements to Deciarant, other owners of portions of the Project and/or any 
governmental entity or utility company, for utility facilities to serve any property 
withii the Project and for temporary rights of entry in connection with the 
construction of initial improvements on adjacent property so long as such 
easements do not interfere with the Permitted Use of the Property. 

. 

(c) All work associated with the exercise of the easements described in this Section 6 
shall be performed in such a manner as to minimize interference with the use and 
enjoyment of the property burdened by such easement. Upon completion of the 
work, the person exercising the easement shall restore, at such person's sole cost 
and expense, any property damaged in connection with such work, to the extent 
reasonably possible, to substantially its condition prior to the commencement of 
the work, including without limitation any paving and landscaping improvements. 

(d) The Property is hereby subjected to a perpetual non-exclusive easement 
appurtenant to and for the benefit of the Project (i) for the purpose of storm water 
drainage and run off not inconsistent with the Permitted Use of the Property, 
which easement shall include without limitation the right to connect to existing 
storm water drainage channels, basins, lines or other facilities and to divert storm 
water runoff into such storm water drainage channels, basins, lines or other 
facilities at such points and in such manner as may be approved by the Declarant 
from time to time, and (ii) to permit the flow of storm water runoff over the 
Property to retention facilities outside the boundaries of the Property so long as it 
does not interfere with the Permitted Use of the Property. The foregoing 
easement shali be subject to any and all restrictions regarding quantity, rate and 
quality of discharge that the Declarant may hereafter impose or which may be 
imposed by law or any federal, state, county or municipality having jurisdiction 
over the Project. 

(e) Nothing contained in this Declaration shall be deemed to create any implied 
easements not otherwise expressly provided for herein. 

6. Environmental Compliance. 

(a) Comdiance. Owner shall comply, and shall ensure that all of its Permittees, 
guests and tenants comply, with any and all laws, rules, regulations, judgments, 
orders, permits, licenses, agreements, covenants, restrictions, requirements or the 
like now or hereafter relating to or governing in any way the environmental 
condition of the Property or the presence of Hazardous Materials (defined below) 
on, in, under or affecting all or any portion of the Property including, without 
limitation, the statutes referenced in Subsection 7(b). 

(b) Definition. As used herein, the term "Huzardoris Material" means any hazardous 
or toxic substance, material or waste which is or becomes regulated by any local 
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7. 

8. 

9. 

10. 

11. 

governmental authority, the State of Arizona or the United States Government. 
The term "Hazardous Material" includes, without limitation, any material or 
substance which is (i) petroleum, (ii) asbestos, (iii) pesticides, (iv) polychlorinated 
biphenyls, (v) solvents, (vi) defined as a "Hazardous Substance" pursuant to 
Section 31 1 of the FederaI Water Pollution Control Act (33 U.S.C. Section 1251 
et seq.), (vii) defined as a "Hazardous Waste" pursuant to Section 1004 of the 
Federal Resource Conservation and Recovery Act, 42 U.S.C. Section 6901 
seq., (viii) defined as a "Hazardous Substance" pursuant to Section 101 of the 
Comprehensive Environmental Response Compensation and Liability Act, 42 
U.S.C. Section 9601 gt sea., (ix) defined as a "Hazardous Substance" pursuant to 
Section 401.15 of the Clean Water Act, 40 C.F.R. 116, or (x) defined as an 
"Extremely Hazardous Substance" under Section 302 of the Superfhd 
Amendments and Reauthorizations Act of 1986,42 U.S.C. Section 11002, et=. 

Term. All of the covenants, conditions, restrictions, assessments and other provisions of 
this Declaration shall remain in full force and effect for so long as the Vistancia 
Declaration remains in full force and effect (the "Term"), unless sooner terminated by 
Declarant pursuant to Section 11 below. 

Remedies. 

(a) Remedies Cumulative. The remedies specified in this Declaration shall be 
cumulative and in addition to all other remedies permitted at law or in equity, 
including without limitation specific performance and other injunctive relief and 
payment of any amounts due. 

Runs with the Land. All of the covenants, conditions, restrictions and other provisions of 
this Declaration shall run with the Property and shall be binding upon the Property, the 
Owner, the Declarant, all persons or entities having or acquiring any right, title or interest 
in or to the Property or any part thereof, and their personal representatives, successors 
and assigns. By acceptance of any deed or by the acquiring of any right, title or interest 
in or to the Property or any portion thereof, each person or entity, for itself, its heirs, 
personal representatives, successors, transferees, grantees and assignees, binds itself and 
all such parties to all the covenants, conditions, restrictions and other provisions of this 
Declaration imposed on the Property or the Owner thereof by this Declaration. 

Termination and Amendment. This Declaration may be terminated at any time only by a 
written instrument executed by Declarant and Owner. This Declaration may be amended 
at any time, or from time to time, only by a written instrument executed by Declarant and 
Owner. In no event shall any such termination or amendment be effective unless and 
until it is recorded in the Official Records of Maricopa County, Arizona. 

Waiver. The waiver of, or failure to enforce, any breach or violation of this Declaration 
shall not be deemed to be an abandonment of any right or provision under this 
Declaration, nor shall it be deemed to be a waiver of the right to enforce any subsequent 
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12. 

13. 

14. 

breach or violation of this Declaration, regardless of whether any person affected thereby 
had knowledge of the breach or violation. 

Severability: Interoretation; Gender. Invalidation of any one of the covenants, 
conditions, restrictions or other provisions of this Declaration by judgment or court order 
shaIl in no way affict any other provisions and such other provisions shall remain in full 
force and effect. The provisions hereof shall be construed and interpreted with reference 
to the laws of the State of Arizona. Where the context hereof so requires, any personal 
pronouns used herein, whether used in the masculine, feminine or neuter gender, shall 
include all genders, and the singular shall include the plural and vice versa. Tities of 
sections and subsections of this Declaration are for convenience only and shall not affect 
the interpretation hereof. 

Perpetuities. If any of the covenants, conditions, restrictions or other provisions of this 
Declaration shall be unlawful, void or voidable for violation of the rule against 
perpetuities, then such provisions shall continue only until 21 years after the death of the 
last survivor of the now living descendants of the President of the United States in office 
on the date this Declaration is recorded in the Official Records of Maricopa County, 
Arizona. 

Notices. All notices, consents, approvals and other communications to Declarant 
provided for herein or given to Declarant in connection herewith shall be validly given, 
made, delivered or served if in writing and delivered personally or sent by registered or 
certified United States mail, postage prepaid, to: 

Vistancia, LLC 
d o  Sunbelt Holdings 
6720 North Scottsdaie Road, Suite 160 
Scottsdale, AZ 85253-4424 
Attention: Curtis Smith 

with required CODY to: 

Storey & Burnham PLC 
3030 E. Camelback Road, SulLe 265 
Phoenix, AZ 85016 
Attention: Lesa J. Storey 

or to such other address as Declarant may fiom time to time designate in a written 
instrument recorded in the Official Records of Maricopa County, Arizona. 

All notices, consents, approvals and other communications to Owner provided for herein 
or given to Owner in connection herewith shall be validly given, made, delivered or 
served if in writing and delivered personally or sent by registered or certified United 
States mail, postage prepaid, to the address of the Property or to such other address as 
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Owner may designate by written notice delivered to Declarant from time to time in 
accordance with this Section. 
Enforcement. This Declaration may be enforced ody by Declarant, and no other person 
shall have any right or cause of action hereunder. 

15. 

16. Definitions. 

(a) Declarant Definition. Notwithstanding any contrary provision of this Declaration, 
as used herein, the term "Declarant" shall mean Vistancia, LLC, a Delaware 
limited liability company, its successors, or any person or entity to whom it may 
expressly assign its rights and interest hereunder (which assignment shall be 
evidenced by an instrument recorded in the OfEcial Records of Maricopa County, 
Arizona). 

(b) Owner Definition. As used herein, the term "Owner" shall mean the record owner 
at the subject point in time of fee simple title to the Property other than Declarant, 
whether or not subject to any mortgage, deed of trust or other security instrument, 
but excluding those having such interest merely as security for the pedormance of 
an obligation. If fee simple title to the Property is vested of record in a trustee 
pursuant to Arizona Revised Statutes, Section 33-801 et seq., fee simple title shall be 
deemed to be in the trustor. 

IN WITNESS WHEREOF, Declarant has executed this instrument as of the date first set 
forth above. 

DECLARANT: 

VISTANCIA, LLC, a Delaware limited liability company, 
formerly known as Shea Sunbelt Pleasant Point, LLC, a 
Delaware limited liability company 

By: Sunbelt Pleasant Point Investors, L.L.C., an Arizona 
limited liability company, its Managing Member 

By: Sunbelt PP, LLLP, an Arizona limited 
liability limited partnership, its Manager 

By: Sunbelt Holdings Management, Inc., 
an Arizona corporation, its General 
Partner 

By: 
Curtis E. Smith, Chief 
Operating OMicer 
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I 
STATEOFARIZONA . 

County of Marimpa 

- day The foregoing instrument was acknowledged before me this 
of ,2005, by Curtis E. Smith, the Chief Operating Officer of Sunbelt 
Holdings Management, Inc., an Arizona copration, the General Partner in Sunbelt PP, LLLP, 
an Arizona limited liability limited partnership, the Manager of Sunbelt Pleasant Point Investors, 
L.L.C., an Arizona limited liability company, the Mauaging Member in Vistancia, LLC, a 
Delaware limited liability company, for and on behalf thereof. 

I 

Notary Public 

I My Commission Expires: 



I 
I 

EXHIBIT A 

(Legal Description of Property) 

I 
I 
I 
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EXHIBIT A 
Stanley Consultants INc 

October 26,2005 
Vistancia, U C  
Southern Parcel 
Page 1 of 1 

LEGAL DESCRIPTION 

A parcel lying within the Southwest Quarter of Section 30, Townsbip 5 North, Range 1 
East ofthe Gila and Salt River Meridian, Maricopa County, Aizona, more patticulwly 
described as follows: 

BEGINNING at a point on the south line ofthe Southwest Quiuter of said Section 30, 
h m  which point the southwest comer thereof bears S 89°09'15" W a distance of 
873.10 feet; 

Thence N OO"50'45" W, leaving said south line, a distance of 40-00 feet; 

"hence N 89"09'15" E a distance of40.00 feet; 

Thence S OO"50'45" E a distance of 40.00 feet to a point on the south line of said 
Southwest Quarter; 

Thence S 89"09'15" W, along said south line, a distance of 40.00 feet to the POINT OF 
BEGINNING. 

Said parcel contains 0.0367 awes of land, mole or less. 

The Basis ofBearing for the above description is S 89"09'15" W for the south line of the 
Southwest Quarter of Section 30, Township 5 North, Range 1 East of the Gila and Salt 
River Meridian, Maricopa County, Arizona, as shown on an Amended Results of Survey 
recorded Book 632, Page 24, Marimpa County Records. 

Q:\16048\Survey\Village D Plats\Unit D-l3U)ocuments\Southeln Pam1.doc 
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SOUTHWEST QUARTER 
SECTION 30 
T.5N. R.1E 

LINE TABLE 
, LINE BEARING LENGTH 

Ll N00'50'45"W 40.00' 
12 N89'09'15"E 40.00' 

SCALE 
1"=100' 
SW 1/4 
SEC 30 
T 5 N  
R l E  

L 3  1 SOOJ0'45"E 
L4 S89'09'15"W 

1 
4 

0.0367 Acres I 
1 

S89'09'15"W 873.1 0' _ _ - _ _ _ _ _ _ - - - -  

UTHWEST COR 

40.00' I 

40.00' , 

V i s t a n c i a  
Stanley Consultants w %!3.22~:- 



When Recorded, Mail to: 

Martin A. Aronson 
Morrill6t Aronson, P.L.C. 
Suite 340 
One East Camelback Road 
Phoenix, AZ 85012-1648 

EXHIBIT “5C” 

SPECIAL WARRANTY DEED 

For the consideration of the sum of Ten Dollars ($10.00) and other valuable considerations 
received, VISTANCIA, LLC, a Delaware limited liability company (I%rantorn), does hereby convey to 
ACCIPITER COMh4UNICATIONS, INC., a Nevada corporation (“Grantee ’>, the following described 
real property (the “Proper@‘l) situated in Maricopa County, Arizona: 

SEE EXHIBIT “A” ATTACHED HERETO AND BY 
THIS REFERENCE MADE A PART HEREOF 

SUBJECT T O  current taxes; patent reservations; all items shown on Exhibit “B” attached 
hereto and by this referenced made a part hereof. 

AND THE GRANTOR hereby binds itself and its successors to warrant and defend the title 
against the acts of the Grantor and no other, subject to the matters set forth above. 

IN WITNESS WHEREOF, the Grantor has caused this Special Warranty Deed to be executed 
this - day of ,2005. 

VISTANCIA, LLC, a Delaware limited liability company 

By: SUNBELT PLEASANT POINT INVESTORS, LLC, 
an Arizona limited liability company, its Member 

By: SUNBELT PP, LLLP, an Arizona limited liability 
limited partnership, its Manager 

By: SUNBELT HOLDINGS MANAGEMENT, 
INC., an Arizona corporation, its General 
Partner 

By: 
Curtis E. Smith 
Its: Executive Vice President 



I 
I 
I 
I 
I 

I 

STATE OF ARIZONA 1 

County of Maricopa 1 
) ss. 

The foregoing instrument was acknowledged before me this _I day of 2005, by 
Curtis E. Smith, the Executive Vice President of Sunbelt Holdings Management, Inc., 8n Arizona 
corporation, the General Partner of Sunbelt PP, LLLP, an Arizona limited liability limited partnership, 
the Manager of Sunbelt Pleasant Point Investors, LLC, an Arizona limited liability company, the 
Member of Vistancia, LLC, a Delaware limited liability company, for and on behalf thereof, 

I My Commission Expires: 

I 
I 
I 
I 
I 
I 
1 
I 

Notary Public 



I 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I -  
I 
I 
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Stanley Consultants INc 

October 26,2005 
Vistancia, LLC 

EXHIBIT A 

Southern Parcel 
Page 1 of 1 

LEGAL DESCRIPTION 

A parcel lying within the Southwest Quarter of Section 30, Township 5 North, Range 1 
East offhe Gila and Salt River Meridian, Maricopa County, Arizona, more patticularly 
described as follows: 

BEGINNING at a point on the south line ofthe Southwest Quarter of said Section 30, 
fiom which point the southwest corner thereof bears S 89*09'15" W a distance of 
873.10 feet; 

Thence N OO"50'45" W, leaving said south line, a distance of 40,OO feet; 

Thence N 89"09'15" E a distance of 40.00 feet; 

Thence S OO"50'45" E a distance of 40.00 feet to a point on the. south line of said 
Southwest Quarteq 

Thence S 89"09'15" W, along said south line, a distance of40.00 feet to the POINT OF 
BEGINNING. 

Saidparcel contains 0.0367 acres of land, more or less. 

The Basis of Bearing fo1 the above description is S 89°09'15" W for the south line of the 
Southwest Quarter of Section 30, Township 5 North, Range 1 East of the GiIa and Salt 
River Meridian, Maricopa County, Ariiona, as shown on an A m a d d  Results of Surrey 
recorded Book 632, Page 24, Mazicapa County Records. 

Q:\16048\Survey\Village D PlatstUnit D-13\Documcnts\Southexn Parcel.doc 
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SOUTHWEST QUARTER 
SECTION 30 
TSN, R.1E 

SCALE 

SW 1/4 
SEC 30 
T 5 N  
R ? E  

1 *= ioo' 

I 
1 

S89'09'15"W 873.1 0' 
--------c_--- 

SOUTHWEST COR 
SECTION 30 

i 



1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

EXHIBIT B 
(South Parcel) 

Water rights, claims or title to water, whether or not shown by the public 
records. 

Reservations or Exceptions in Patents, or in Acts authorizing the issuance 
thereof. 

The right to enter upon said land and prospect for and remove all coal, oil, 
gas, minerals or other substances, as reserved in the Patent to said land. 

2005 taxes, a lien, but not yet due and payable. 

Liabilities and Obligations imposed upon said land by reason of its inclusion 
within the following District(s) and/or Association(s): 

a) Central Arizona Vocational Institute of Technology 

All matters shown on plat recorded in Book 588 of Maps, page 3. 

All matters shown on plat recorded in Book 602 of Maps, page 24. 

All matters set forth in instrument recorded in Document No., 20000756813. 

All matters set forth in instrument recorded in Document No. 200 109867 18 
and City Agreement recorded in Document No. 20021387298 and Assigned in 
Document No, 2002 1387299. 



WHEN RECORDED, RETURN TO: 

M a i n  A. Aronson 
M o d  & Aronson, P.L.C. 
Suite 340 
One East Camelback Road 
Phoenix, AZ 85012-1648 

DECLARATION OF DE-ANNEXATION 
(Vistancia) 

EXHIBIT “5D” 

This Declaration of De-Annexation (the “De-Annexation Declaration”) is made as 
,2005, by VISTANCIA, LLC, a Delaware limited of this day of 

liability company (hereinafter referred to as the “Declarant”). 

RECITALS 

A. WHEREAS, Vistancia, LLC, a Delaware limited liability company is the 
original Declarant under that certain Declaration of Covenants, Conditions and 
Restrictions for Vistancia, dated July 9,2003, recorded on July 9,2003, at Instrument No, 
2003-0898772, Official Records of Maricopa County, Arizona. 

B. Defined terms appear in the De-Annexation Declaration with the first 
letter of each word in the term capitalized. Defined terms used in the De-Annexation 
Declaration and not otherwise defined herein shall have the meanings attributed to such 
terms in the Declaration. 

C. Pursuant to Article XIII, Section 13.3 of the Declaration, Declarant has the 
right to delete from the Covered Property and remove from the effect of the Declaration 
one or more portions of the Covered Property, subject to the terms and conditions set 
forth in such Section 13.3. 

D. Declarant is the owner of that portion of the Covered Property described 
on Exhibit A attached hereto (the “Deleted Property”), which Declarant desires to delete 
fiom the Covered Property and remove from the effect of the Declaration pursuant to 
Article XIII, Section 13.3 of the Declaration. No Dwelling Units or Common Area 
recreational facilities have been constructed on the Deleted Property, and such deletion 
and removal will not deprive Owners and occupants of other parts of the Covered 
Property of access or other easements or rights-of-way necessary to the continued use of 
their respective parts of the Covered Property. 

DECLARATION 

NOW, THEREFORE, Declarant hereby declares as follows: 



1. In accordance with Article XIII, Section 13.3 of the Declaration, the 
Deleted Property is hereby deleted from the Covered Property and removed from the 
effect of the Declaration. From and after the effective date of this De-Annexation 
Declaration, the Declaration shall not affect or otherwise encumber the Deleted Property. 

2. This De-Annexation Declaration shall be effective upon the Recordation 
of this instrument in the official records of Maricopa Countyy Arizona. 

IN WITNESS WHEREOF, Declarant has caused this De-Annexation Declaration 
to be executed as of the date first above written. 

VISTANCIA, LLC, a Delaware limited 
liability company 

By: Sunbelt Pleasant Point Investors, L.L.C., 
an Arizona limited liability company, 
its Managing Member 

By: Sunbelt PP, LLLP, an Arizona 
limited liability limited partnership, 
its manager 

By: Sunbelt Holdings Management, 
Inc., an Arizona corporation, its 
General Partner 

By: 
Curtis E. Smith, its 
Chief Operating Officer 

STATE! OF ARIZONA 
)ss. 

County of Maricopa 1 
The foregoing instrument was acknowledged before me this day of 

,2005, by Curtis33. Smithy the Chief Operating Officer of Sunbelt 
Holdings Management, Inc., an Arizona corporation, the General Partner of Sunbelt PP, 
LUP, an Arizona limited liability limited partnership, the manager of Sunbelt Pleasant 
Point Investors, L.L.C., an Arizona limited liability company, the Managing Member of 
VISTANCIA, LLC, a Delaware limited liability company. 

My commission expires: 
Notary Public 
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Stanley Consultants IK 
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October 26,2005 
Vistancia, LLC 
Northern Parcel 

EXHIBIT A 

Page 1 of1 

LEGAL DESCIUPTION 

A parcel lying within the Northwest Quarter. of Section 14, Township 5 North, Range I 
West of the Gila and Salt River MeIidian, Maricopa County, Arizona, more particularfy 
described as follows: 

Commencing at the west quarter comer (GLO brass cap) of said Section 14 fkom which 
point the southwest comer (GLO brass cap) thereofbears S 00°14'16" W a distance of 
2640.53 feet; 

Thence N 88O28'55" E a distance of 278.68 feet to the P O W  OF BEGINNING; 

Thence N 18°30'04" W a distance of41.13 feet; 

Thence N 72°18'09" E a distance of 40.00 feet to a point on the west line of Ract "K", as 
shown on the Map of Dedication for Vistancia Boulevard, Lone Mountain Road, 
Westland Road and Creosote Drive, recorded in Book 721, Page 1 1, Mdcopa County 
Records, the beginning of a non-tangent curve to the left, fiom which point the radius 
point beam N 72' 18'09" E; 

Thence 40.01 feet along said west line of Tract "K" and along the arc of said clwe to the 
left, having a radius of 1426.00 feet, through a central angle of 01 "3627" and a chord 
bearing S 1 8°30'04" E; 

Thence S 70'41'42" W, leaving said west line ofTmct "K", a distance of40.00 feet to the 
POINT OF BEGJNNING. 

Said parcel umta@s 0.0372 act= of Iand, mow or less. 

The Basis of Bearing for the above description is S 0O014'16" W for. the west line of the 
Southwest Quarter of Section 14, Township 5 North Range 1 West ofthe Gila and Salt 
River Meridian, Maricopa County, Arizona, as shown on an Amended Resdts of Survey 
recorded Book 632, Page 24, Mdcopa County Records. 
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1 

. LINE TABLE 
LINE BEARING LENGTH 
L1 N18'30'04"W 41.13' 
L2 N72'18'09"E 40.00' 

c A p ~  

. L3 570'41 '42"W 40.00' . 

( = k & k V E S T  1 SECTION 14 COR. 

CURVE TABLE 
CURVE DELTA RADIUS CH. BEARING LENGTH 

CLO BRASS CAP 

~ c1 1'36'27" 1426.00' S18'30'04"E 

--- 

40.01' 

PROPOSED 
"RESERVOIR' 
(PARCEL F2) 

SCALE 
1 "=loo' 
NW 1/4 
SEC 14 
T 5 N  
R l W  



When recorded, return to: 

Vistancia, L.L.C. . 
6720 N. Scottsdale Road 
Suite 160 
Scottsdale, AZ 85253 
Attn: CurtSmith 

EXHIBIT "5E" 

DECLARATION OF PROPERTY DEVELOPMENT RESTRICTIONS 

This Declaration of Property Development Restrictions (the "Declaraiion") is executed 
as of the - day of ,2005, by VISTANCJA, LLC, a Delaware limited liability 
company (formerly known as Shea Sunbelt Pleasant Point, LE, a Delaware limited liability 
company) ("Declarant'). 

RECITALS: 

A. Declarant is the master developer of the approximately 7,100 acres of land being 
developed as the master-planned community located in the City of Peoria ("City"), County of 
Maricopa, State of Arizona, known as "Rstancia," which land is more particularly described in 
Exhibit A attached to that certain Declaration of. Covenants, Conditions and Restrictions for 
Vistancia (as has been or may be amended, the "VZstancia Declaration") dated July 9,2003, and 
recorded July 9, 2003, at Instrument No. 03-0898772, Official Records of Maricopa County, 
Arizona (said land being hereinafter referred to as the "Project"). 

B. Immediately following the recordation of this Declaration, Declarant intends to 
convey that certain real property described in Exhibit A attached hereto and incorporated herein 
(the "Property"). The Property is located within the exterior boundaries of the Project, but the 
Properly has not been annexed under the Vistancia Declaration and, pursuant to that Notice of 
Removal of Annexable Property from Declaration of Covenants, Conditions and Restrictions for 
Vistancia recorded concurrently herewith, the Property is not included within the definition and 
scope of "Annexable Property" under the Vistancia Declaration. 

C. As part of a general plan to protect and enhance the value and desirability of the 
Property and the Project, Declarant now desires to record this Declaration, in order to establish 
certain development restrictions applicable to the Property, as hereinaiter provided. 
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DECLARATIONS: 

NOW, THEREFORE, Declarant hereby declares that the Property shall be owned, held, 
sold, transferred, conveyed, hypothecated and encumbered subject to the following restrictions, 
covenants and conditions, which are for the purpose of protecting the value and desirabfity of the 
Project and the Property, and which shall run with the Property and which shall be binding on all 
parties having any right, title or interest in the Property or any part thereof, and their heirs, personal 
representatives, successors and assigns, and shall inure to the benefit of Declarant as herehailer 
provided. 

1. Immovement Restrictions. No above-ground building, fencing, signage or structure 
(each an "Improvement") shall be undertaken, constructed, installed, placed, maintained, 
or used on the Property or any portion thereof without Declarant's prior Written approval, 
which shall not be unreasonably withheld, conditioned or delayed. No grading shall be 
undertaken on the Property without Declarant's prior written approval, which shall not be 
unreasonably withheld, conditioned or delayed. 

Use Restrictions and Maintenance Reauirements. 

(a) 

2. 

Permitted Use. Throughout the Term (defined below) of this Declaration, the 
Property shall be owned, held, leased, transferred, sold, conveyed, mortgaged, 
developed, improved, repaired, maintained, used, operated and occupied solely 
for the purpose of a "controlled environmental vault" and ancillary related 
facilities lines and conduits (collectively, "Improvements") and Landscaping, and 
in accordance with the requirements of applicable law and this Declaration (the 
"Permitted Use"). All other uses shall be prohibited on the Property during the 
Term. 

(b) General Prohibited Uses. No noxious, illegal or offensive use or operation, nor 
any use in furtherance of a noxious, illegal or offensive trade or activity, shall be 
made, conducted or permitted on the Property? nor may any use or operation be 
made, conducted or permitted that is offensive or detrimental to any other 
property in the vicinity of the Property or the occupants thereof. The Property 
shall not be used in any manner which, in the reasonable determination of 
Declarant, may be, or may become, an annoyance or nuisance (whether public or 
private) to the Project, or any portion thereof, or any Improvements located 
thereon, or which shall in any way interfere with the quiet enjoyment of each of 
the owners and occupants of any portion of the Project, including, but not limited 
to, any of the following: (i) noxious, toxic, or corrosive fiunes, gases or 
discharges; (ii) smoke or radiation; (iii) ground conditions which will produce 
dust; (iv) excessive noise and/or vibration; (v) intense glare or heat; (vi) 
maintaining, breeding or raising any animal, bird, fowl, poultry or livestock; or 
(vii) the existence of any thing or condition which shall result in breeding or 
harboring infectious plant diseases or noxious insects. 
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(c) No Storage: ExceDtions. The Property shall not be used for any storage purposes, 
except that construction materials to be used on the Property may be stored on the 
Property during the actual construction period of any Improvements to be made to 
the Property. 

(d) Condition Prior to Construction. The Property shall be kept in a neat, orderly and 
clean condition, fiee of all weeds, litter and debris, prior to the date of 
commencement of construction of the Improvements. 

(e) Condition During Construction. The Property shall be kept in a neat, orderly and 
clean condition during the period of any construction thereon. 

(f) Surface Condition After Construction. The homeowner's association or 
maintenance organization responsible for maintenance of landscaping on adjacent 
areas of the Project shall install and maintain landscaping consistent with the 
immediate area h e  of charge to Accipiter. The landscaping plan shall be 
submitted to the Owner (defined below) for approval. Owner's written approval 
shall not be unreasonably withheld, conditioned or delayed. 

(g) Compliance with Law. The Property shall comply with all laws, ordinances, codes, 
rules and regulations applicable to the ownership of the Property and the 
development and construction of improvements thereto, including, without 
limitation, all applicable dust control laws, ordinances, rules and regulations. 

(h) Maintenance. The Improvements (and any other Improvements approved in 
accordance with Section 1) on the Property shall at all times be kept in good 
condition and repair. 

(i) Protection from Damage. During the course of construction on the Property, 
Owner shall protect from damage by Owner, its agents, employees, contractors, 
invitees and licensees (collectively, "Permittees") (or immediately repair once 
damaged) all pavement, curbs, gutters, sidewalks, streets, shoulders, utility lines 
and appurtenances, grade stakes, surveyor monuments, landscaping, drainage 
facilities, hydrants, and other property within the Project, and shall keep all such 
property, and all pedestrian and road rights-of-way and drives, reasonably clean and 
clear of its equipment, building materials, dirt, debris and similar materials. 

(i) Temporaw Occupancv and Tempom Buildings. No temporary buildings or 
structures of any kind shall be placed on the Property at any time. 

(k) Mineral Exploration. The Property shall not be used in any manner to explore for 
or to remove any water, oil or other hydrocarbons, minerals of any kind, gravel, 
earth or any earth substances of any kind. 
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3. 

4. 

5.  

Firearms. The discharge of firearms within the Property is prohibited. The term 
“firearms” includes “B-B” guns, pellet guns, and other firearms of all types, 
regardless of size. 

Signs. No exterior signs or advertising displays or devices of any type shall be 
permitted on the Property without the prior written approval of Declarant. No 
flags shall be displayed on the Property other than an American flag in 
accordance with Declarant’s regulations therefor and applicable law. 

Trash Containers and Collection. No garbage or trash shall be placed or kept on 
the Property except in covered containers and receptacle enclosures of a type, size 
and style which are approved in writing by Declarant. In no event shall such 
containers be maintained so as to be visible from any street or other property 
adjacent to the Property except to make the same available for collection and then 
only for the shortest time reasonably necessary to effect such collection. All 
rubbish, trash, or garbage shall be removed from the Property on a twice-weekly 
basis and shall not be allowed to accumulate thereon. No incinerators shall be 
kept or maintained on the Property. 

Motor Vehicles. No automobile, motorcycle, motorbike or other motor vehicle 
shall be constructed, reconstructed or repaired upon the Property or any street in 
the Project, and no inoperable vehicle, including but not limited to vehicles with 
flat tires, may be stored or parked on the Property so as to be visible from any 
street or other property adjacent to the Property; provided, however, that the 
provisions of this Subsection shall not apply to emergency vehicle repairs. 

Amroval of Additional Covenants. No additional covenants, conditions, restrictions or 
easements may be recorded against the Property without the prior written approval of 
Declarant and Owner. 

Subdivision of Property. ’The Property may not be M e r  subdivided, s e p t e d ,  platted or 
rezoned without the prior Written approval of Declarant. 

Reservation of Easements. 

(a) Declarant hereby reserves for itself and grants to Owner and to the owners of 
portions of the Project adjacent to the Property, reciprocal easements of 
encroachment between the Property and adjacent portions of the Project, for the 
unintentional placement, or settling or shifting, of improvements constructed, 
installed or altered thereon. Such easement shall extend for a distance not to 
exceed two (2) feet, as measured from the common boundary. In no event shall 
an easement of encroachment exist or be created hereby if such encroachment 
occurred due to willful and knowing conduct on the part of, or with the 
knowledge and consent of, the person claiming the benefit of such easement. 
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(b) Owner shall cooperate in the granting of reasonable and customary non-exclusive 
easements to Declarant, other owners of portions of the Project andor any 
governmental entity or utility company, for utility facilities to serve any property 
within the Project and for temporary rights of entry in connection with the 
construction of initial improvements on adjacent property so long as such 
easements do not interfere with the Permitted Use of the Property. 

(c) All work associated with the exercise of the easements described in this Section 6 
shall be performed in such a manner as to minimize interference with the use and 
enjoymefit of the property burdened by such easement. Upon completion of the 
work, the person exercising the easement shall reaore, at such person's sole cost 
and expense, any property damaged in connection with such work, to the extent 
reasonably possible, to substantially its condition prior to the commencement of 
the work, including without limitation any paving and landscaping improvements. 

(d) The Property is hereby subjected to a perpetual non-exclusive easement 
appurtenant to and for the benefit of the Project (i) for the purpose of storm water 
drainage and run off not inconsistent with the Permitted Use of the Property, 
which easement shall include without limitation the right to connect to existing 
storm water drainage channels, basins, lines or other facilities and to divert storm 
water runoff into such storm water drainage channels, basins, lines or other 
facilities at such points and in such manner as may be approved by the Declarant 
from time to time, and (ii) to permit the flow of storm water runoff over the 
Property to retention facilities outside the boundaries of the Property so long as it 
does not interfere with the Permitted Use of the Property. The foregoing 
easement shall be subject to any and all restrictions regarding quantity, rate and 
quality of discharge that the Declarant may hereafter impose or which may be 
imposed by law or any federal, state, county or municipality having jurisdiction 
over the Project. 

(e) Nothing contained in this Declaration shall be deemed to create any implied 
easements not otherwise expressly provided for herein. 

6. Environmental Compliance. 

(a) Comdiance. Owner shall comply, and shall ensure that all of its Permittees, 
guests and tenants comply, yith any and all laws, rules, regulations, judgments, 
orders, permits, licenses, agreements, covenants, restrictions, requirements or the 
l i e  now or hereafter relating to or governing in any way the environmental 
condition of the Property or the presence of Hazardous Materials (defined below) 
on, in, under or affecting all or any portion of the Property including, without 
limitation, the statutes referenced in Subsection 7(b). 

(b) Definition. As used herein, the term "Hazardous Materid'' means any hazardous 
or toxic substance, material or waste which is or becomes regulated by any local 
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7. 

8. 

9. 

10. 

11. 

governmental authority, the State of Arizona or the United States Government. 
The term "Hazardous Material" includes, without limitation, any material or 
substance which is (i) petroleum, (ii) asbestos, (iii) pesticides, (iv) polychlorinated 
biphenyls, (v) solvents, (vi) defined as a "Hazardous Substance" pursuant to 
Section 31 1 of the Federal Water Pollution Control Act (33 U.S.C. Section 1251 
- et ~eq.), (vii) defined as a "Hazardous Waste" pursuant to Section 1004 of the 
Federal Resource Conservation and Recovery Act, 42 U.S.C. Section 6901 gt 
seq., (viii) defined as a "Hazardous Substance" pursuant to Section 101 of the 
Comprehensive Environmental Response Compensation and Liability Act, 42 
U.S.C. Section 9601 et seq., (ix) defined as a "Hazardous Substance" pursuant to 
Section 401.15 of the Clean Water Act, 40 C.F.R. 116, or (x) defined as an 
"Extremely Hazardous Substance" under Section 302 of the Superfund 
Amendments and Reauthorizations Act of 1986,42 U.S.C. Section 11002, et seq. 

- Term. All of the covenants, conditions, restrictions, assessments and other provisions of 
this Declaration shall remain in fidl force and effect for so long as the Vistancia 
Declarition remains in fi l l  force and effect (the "Term"), unless sooner terminated by 
Declarant pursuant to Section 11 below. 

Remedies. 

(a) Remedies Cumulative. The remedies specified in this Declaration shall be 
cumulative and in addition to all other remedies permitted at law or in equity, 
including without limitation specific performance and other injunctive relief and 
payment of any amounts due. 

Runs with the Land. All of the covenants, conditions, restrictions and other provisions of 
this Declaration shall run with the Property and shall be binding upon the Property, the 
Owner, the Declarant, all persons or entities having or acquiring any right, title or interest 
in or to the Property or any part thereof, and their personal representatives, successors 
and assigns. By acceptance of any deed or by the acquiring of any right, title or interest 
in or to the Property or any portion thereof, each person or entity, for itself, its heirs, 
personal representatives, successors, transferees, grantees and assignees, binds itself and 
all such parties to all the covenants, conditions, restrictions and other provisions of this 
Declaration imposed on the Property or the Owner thereof by this Declaration. 

Termination and Amendment. This Declaration may be terminated at any time only by a 
written instrument executed by Declarant and Owner. This Declaration may be amended 
at any time, or fiom time to time, only by a written instrument executed by Declarant and 
Owner. In no event shall any such termination or amendment be effective unless and 
until it is recorded in the Official Records of Maricopa County, Arizona. 

Waiver. The waiver of, or failure to enforce, any breach or violation of this Declaration 
shalI not be deemed to be an abandonment of any right or provision under this 
Declaration, nor shall it be deemed to be a waiver of the right to enforce any subsequent 
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breach or violation of this Declaration, regardless of whether any person affected thereby 
had knowledge of the breach or violation. 

Severability: Intemretation; Gender. Invalidation of any one of the covenants, 
conditions, restrictions or other provisions of this Declaration by judgment or court order 
shall in no way affect any other provisions and such other provisions shall remain in 1 1 1  
force and effect. The provisions hereof shall be construed and interpreted with reference 
to the laws of the State of Arizona. Where the context hereof so requires, any personal 
pronouns used herein, whether used in the masculine, feminine or neuter gender, shall 
-the singular shall include the plural and vice versa. Titles of 
sections and subsections of this Declaration are for convenience only and shall not affect 
the interpretation hereof. 

Perpetuities. If any of the covenants, conditions, restrictions or other provisions of this 
Declaration shall be unlawfbl, void or voidable for violation of the rule against 
perpetuities, then such provisions shall continue only until 21 years after the death of the 
last survivor of the now living descendants of the President of the United States in office 
on the date thii Declaration is recorded in the Official Records of Maricopa County, 
Arizona. 

12. 

13. 

14. Notices. All notices, consents, approvals and other communications to Declarant 
provided for herein or given to Declarant in connection herewith shall be validly given, 
made, delivered or served if in writing and delivered personally or sent by registered or 
certified United States mail, postage prepaid, to: 

Vistancia, LLC 
c/o Sunbelt Holdings 
6720 North Scottsdale Road, Suite 160 
Scottsdale, A2 85253-4424 
Attention: Curtis Smith 

with required . .  COPY to: 

Storey & Burnham PLC 
3030 E. Camelback Road, Suite 265 
Phoenix, AZ 85016 
Attention: Lesa J. Storey 

or to such other address as Declarant may from time to time designate in a written 
inStnunent recorded in the Official Records of Maricopa County, Arizona. 

All notices, consents, approvals and other communications to Owner provided for herein 
or given to Owner in connection herewith shall be validly given, made, delivered or 
served if in writing and delivered personally or sent by registered or certified United 
States mail, postage prepaid, to the address of the Property or to such other address as 



Owner may designate by written notice delivered to Declarant from time to time in 
accordance with this Section. 
Enforcement. This Declaration may be enforced only by Declarant, and no other person 
shall have any right or cause of action hereunder. 

15. 

16. Definitions. 

(a) Declarant Definition. Notwithstanding any contrary provision of this Declaration, 
as used herein, the term "Declarant" shall mean Vistancia, LLC, a Delaware 
limited liability company, its successors, or any person or entity to whom it may 
expressly assign its rights and interest hereunder (which assignment shall be 
evidenced by an instrument recorded in the Official Records of Marimpa County, 
Arizona). 

Owner Definition. As used herein, the term "Owner" shall mean the record owner 
at the subject point in time of fee simple title to the Property other than Declarant, 
whether or not subject to any mortgage, deed of tmst or other security instrument, 
but excluding those having such interest merely as security for the performance of 
an obligation. If fee simple title to the Property is vested of record in a trustee 
pursuant to Arizona Revised Statutes, Section 33-801 et seq., fee simple title shall be 
deemed to be in the trustor. 

(b) 

IN WITNESS WHEREOF, Declarant has executed this instrument as of the date first set 
forth above. 

DECLARANT: 

VISTANCIA, LLC, a Delaware limited liability company, 
formerly known as Shea Sunbelt Pleasant Point, LLC, a 
Delaware limited liability company 

By: Sunbelt Pleasant Point Investors, L.L.C., an Arizona 
limited liability company, its Managing Member 

By: Sunbelt PP, LLLP, an Arizona limited 
liability limited partnership, its Mdnager 

By: Sunbelt Holdings Management, Inc., 
an Arizona corporation, its General 
Partner 

By: 
Curtis E. Smith, Chief 
Operating Officer 

Final Declaration of P r o m  Development R&rictions.doc Page 8 
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STATE OF ARIZONA 1 

County of Maricopa 1 
1 ss 

The foregoing instrument was acknowledged before me this day 
of , 2005, by Curtis E. Smith, the Chief Operating Officer of Sunbelt 
Holdings Management, Inc., an Arizona corporation, the General Partner in Sunbelt PP, LLLP, 
an Arizona limited liability limited partnership, the Manager of Sunbelt Pleasant Point Investors, 
L.L.C., an Arizona limited liability company, the Managing Member in Vistancia, LLC, a 
Delaware limited liability company, for and on behalf thereof. 

My Commission Expires: 

Notary Public 

Final Declaration of Property Development Restrictionadoc . Page 9 
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EXHIBIT A 

Stanley Consultants Iw 

October 26,2005 . 
Vistancia, LLX: 
Northem Parcel 
Page 1 of I 

LEGAL DESCRIPTION 

A parcel lying within the Northwest Quafter of Section 14, Township 5 North, Range 1 
West of the Gila and Salt River Maidian, Marimpa County, Arizona, more patticuldy 
dewxibed as follows: 

Commencing at the west quarter corner (GLO brass cap) ofsaid Section 14 from which 
point the southwest corner (GLO brass cap) theteof'beaxs S 0O014'16" W a distance of 
2640.53 feet; 

Thence N 88°28'55H E a distance of 278.68 feet to the POINT OF BEGINNING; 

Thence N 18°30'04" W a distance of 41.13 feet; 

Thence N 72O18'09" E a distance of40.00 feet to a point on the west line ofT1act "K", as 
shown on the Map of Dedication for Vistancia Boulevard, Lone Mountain Road, 
Westland Road and Creosote Drive, recorded in Book 721, Page 1 1, Maricopa County 
Records, the beginning'of'a non-tangent cmve to the left, fiom which point the radius 
point bears N 72O18'09" E; 

Thence 40.01 feet along said west line of Tract "K" and along the arc of said curve to the 
lee, having a radius of 1426.00 feet, through a central angle of 01 "3627" and a chord 
beating S 18"30'04" E; 

Thence S 70O41'42" W, leaving said west line of Tmct "K", a distance of 40.00 feet to the 
POINT OF BEGINNING. 

Said parcel contains 0.0372 acses of land, mote or less. 

The Basis of Beating for the above description is S 00°14'16" W for the west line ofthe 
Southwest Quarter of Section 14, Township 5 No* Range 1 West ofthe @a and Salt 
River Meridian, Marimpa County, Arizona, as shown on an Amended Results of Survey 
recorded Book 632, Page 24, Madcopa County Records. 

Q:\16048Emvey\Vitlage F Plats\VST-F2U)ocumentsWoxthern Parcel doc 

2929 EastCamelbackfloa4 Suite 130. Fho~ix,AZ8SO16 p h o n e M u 9 1 2 ~  fa602912 6599 
wrwv.siankymnsultan& awn 



E 
1 

CURVE DELTA RADIUS 

li 

MT. BEARING ILENCTH 

POB' 

c1 1.36'27" 

-i SECTION 14 
i GLO PRASS CAP I 

1426.00' S18'30'04"E I 40.01' 

_- + SOUTHWEST 
SECTION 14 
GLO BRASS 

I 
COR. 

CAP 

PROPOSED 
"RESERVOIR" 
(PARCEL F2) 

SCALE 
1 "= 100' 
NW 1/4 
SEC 14 
T 5 N  
R 1 W  

LINE TABLE 
BEARING LENGTH 

Nl8'30'04"W 41.1 3' 

8 

I 



When Recorded,.Mail to: 

Martin A. Aronson 
Morrill & Aronson, P.L.C. 
Suite 340 
One East Camelback Road 
Phoenix, AZ 85012-1648 

SPECIAL WARRANTY DEED 

EXHIBIT “SF” 

For the consideration of the sum of Ten Dollars ($10.00) and other valuable considerations 
received, VISTANCEA, LLC, a Delaware limited liability company (“GrantorY, does hereby convey to 
ACCIPITER COMMUNICATIONS, INC., a Nevada corporation rGranfee ’7, the folIowing described 
real property (the ”Property’? situated in Maricopa County, Arizona: 

SEE EXHIBIT “A” A T T A O  HERETO AND BY 
THIS REFERENCE MADE A PART HEREOF 

SUBJECT TO: current taxes; patent reservations; all items shown on Exhibit “B” attached 
hereto and by this referenced made a part hereof. 

AND THE’GRANTOR hereby binds itself and its successors to warrant and defend the title 
against the acts of the Grantor and no other, subject to the matters set forth above. 

IN WITNESS WHEREOF, the Grantor has caused this Special Warranty Deed to be executed 
this - day of ,2005. 

VISTANCIA, LLC, a Delaware limited liability company 

By: SUNBELT PLEASANT POI” INVESTORS, LLC, 
an Arizona limited liability company, its Member 

By: SUNBELT PP, LLLP, an Arizona limited liability 
limited partnership, its Manager 

By: SUNBELT HOLDINGS MANAGEMENT, 
INC., an Arizona corporation, its General 
Partner 

By: 
Curtis E. Smith 
Its: Executive Vice President 



STATE OF ARIZONA 1 

County of Maricopa 1 
) ss; 

The foregoing instrument was acknowledged before me this - day of 2005, by 
Curtis E. Smith, the Executive Vice President of Sunbelt Holdings Management, Inc., an Arizona 
corporation, the General Partner of Sunbelt PP, LLLP, an Arizona limited liability limited partnership, 
the Manager of Sunbelt Pleasant Point Investors, L E ,  an Arizona liited liability company, the 
Member of Vistancia, LLC, a Delaware limited liability company, for and on behalf thereof. 

Notary Public 

My Commission Expires: 



EXHIBIT A 

Stanley Consultants INc 

- E  

October 26,2005 
Vistancia, U C  
Northern Parcel 
Page 1 of 1 

LEGAL DESCRIPTION 

A parcel lying Within the Northwest Quarter of Section 14, Township 5 North, Range 1 
West of the Gila and SaIt River MeIidian, Maricopa County, Arizona, more particularly 
described as follows: 

Commencing at the west quarter comer (GLO brass cap) of said Section 14 fiom which 
point the southwest corner (GLO brass cap) thereofbeam S 00°14'16" W a distance of 
2640.53 feet; 

~~~~~ ~ Them&UW2$55!! E a distance of 278.68 feet to the P O W  OF BEGINNING; 

Thence N 18O3O'O4" W a distance of 4 1 - 13 feet; 

Thence N 72O18'09" E a distance of 40.00 feet to a point on the west line of'Iract 'T, as 
shown on the Map of Dedication for Vistancia Boulevard, Lone Mountain Road, 
Westl'and Road and Creosote Drive, recorded in Book 721, Page 1 1, Maricopa County 
Records, the beginning of a non-tangent cuxve to the left, h m  which point the xadius 
point beats N 72"18'09" E; 

Thence 40.01 feet along said west line of Tract "K" and along the arc of said curve to the 
left, having a radius of 1426.00 feet, through a centnil angle of Ol"3627" and a chord 
bearing S 1850'04" E; 

Thence S 70"41'42" W, leaving said west line ofTract "K", a distance of 40.00 feet to the 
POINT.OF BEGINNING. 

Said parcel contains 0.0372 acres of land, more or less. 

The Basis of Bearing for the above description is S 00°14'16" W for the west h e  ofthe 
Southwest Quarter of Section 14, Township 5 North, Range 1 West ofthe Gila and SaIt 
River Meridian, Maricopa County, Arizona, as shown on an Amended Results of Survey 
recorded Book 632, Page 24, Maxicopa County Records. 
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1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 

11. 

12. 

EMIIBITB 
(North Parcel) 

Taxes for the full year of 2005. 
(The first half is due October 1 , 2005 and is delinquent November 1,2005. 
The second half is due March 1,2006 and is delinquent May 1,2006.) 

Reservations or Exceptions in Patents, or in Acts authorizing the issuance 
thereof. 

The right to enter upon said land and prospect for and remove all coal, oil, 
gas, minerals or other substances, as reserved in the Patent to said land. 

Water rights, claims or title to water, whether or not shown by the public 
records. 

The terms and provisions contained in the document entitled “Development 
and Annexation Agreement - White Peak Ranch and Lakeland Village” 
recorded October 24,2001 as 200 1-9867 €8 of Official Records. 

All matters as set forth in Notice of Formation of Vistancia Community 
Facilities District, recorded October 23,2002 as 2002-1 103741 of Official 
Records. 

All matters as set forth in Resolution Ordering and Declaring Formation of 
Vistancia Community Facilities District, recorded October 23,2002 as 2002- 
1 103742 of Official Records. 

All matters as set forth in General Plan for the Proposed Vistancia Community 
Facilities District, recorded October 23,2002 as 2002-1 103743 of Official 
Rewrds. 

All matters as set forth in District Development Financing Participation and 
Intergovernmental Agreement (Vistancia Community Facilities District), 
recorded October 23,2002 as 2002-1 103744 of Official Records. 

Any liens, liabilities, obligations or assessments imposed on said land by 
reason of the inclusion within the Vistancia Community Facilities District. 
(All assessments due and payable are paid) 

The terms and provisions contained in the document entitled “City 
Agreement” recorded December 23,2002 as 2002-1387298 of Official 
Records. 

The terms and provisions contained in the document entitled “Sight Visibility 
Restriction” recorded September 25,2003 as 2003-1343440 of Official 
Records. 
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Vistancia, LLC EXHIBIT " 7 9 9  

& 
COXCOM, INC. 

RESIDENTIAL SERVICE AGREEMENT 

This RESIDENTIAL SERVICE AGREEMENT (the "Agreement") is entered into this - day of - 2005, between COXCOM, INC., a Delaware corporation d/b/a COX COMMUNICATIONS 
PHOENIX (hereinafter "Cox") on behalf of itself and its Affiliates (as hereinafter defined in this Agreement), and 
Vistancia, LLC, a Delaware l i t e d  liability company (hereinafter "Master Developer"). 

REcITms 

A.. 

B. 

C. 

D. 

E. 

F. 

G. 

Whereas the Master Developer and Cox have previously entered into that certain Amended and Restated 
Co-Marketing Agreement dated September 25,2003, relating to the master planned community known as 
Vistancia (the "CMA"). 

Whereas the Master Developer and Cox now desire to terminate, supersede, and replace in its entirety the 
CMA, all in accordance with and as hereinafter provided in this Agreement. 

whereas the Master Developer is the beneficial owner (or the former beneficial owner, as to property that 
has been sold to third parties) of and is developing Vistancia, a master planned community of 
approximately 7,100 acres and some 17,000 planned home-sites, located in the City of Peoria, Arizona 
("Peoria"), in accordance with that certain Development and Annexation Agreement executed by Peoria on 
October 4, 2001 and thereafter recorded in the onicial records of Maricopa County, Arizona, on October 
24, 2001, in Instrument No. 2001-0986718 and the PAD plan and other approvals and entitlements 
referenced therein and related thereto, as amended from time to time (the "Development"). 

Whereas the Master Developer desires to make available, through Cox, Technology Facilities and 
associated Communication Services to provide for the preservation and enhancement of the value of and 
amenities in the Development. 

Whereas Cox has the legal authority, technical expertise, and the financial resources necessary to install and 
properly maintain the Technology Facilities and to provide associated Communication Services to residents 
within Vistancia. 

Whereas the Master Developer anticipates transferring development parcels within (or other portions of) the 
Development to Neighborhood Builders for the development of subdivisions (referred to herein as 
"subdivision parcels"). 

Whereas this Agreement is intended by the parties to apply only to, and this Agreement shall apply only to, 
certain common area tracts owned by a Home Owners Association or Vistancia Maintenance Corporation as 
hereinafter provided, the SFRs and the MFUs in the Development, and not to any property within the 
Development that is used for any commercial, retail, industrial, employment center, or other non-residential 
purpose. 

NOW, THEREFORE, in consideration of the mutual covenants contained in this Agreement, and other 
good and valuable consideration, the receipt and adequacy of which are hereby acknowledged, Master Developer 
and Cox agree as follows, and the CMA is hereby terminated in its entirety, it being agreed that the CMA shall be of 
no krther force or effect and is replaced and superceded in its entirety by this Agreemenk 
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AGREEMENT 

1. Definitions. The following terms shall have the following meanings for all purposes under this Agreement: 

(a) "Activation Ready" means all Technology Facilities that are necessary to provide Communication 
Services to an SFR or MFU are in place and operational, subject only to being activated upon 
completion of appropriate subscriber agreements. 

(b) "Affiliate" shall mean and refer to with respect to any Person (i) any Person directly or indirectly 
controlling, controlled by or under common control with such Person; (ii) any Person owning, or 
controlling five percent (5%) or more of the voting securities or voting control of such Person; or, (iii) 
any Person who is an officer, director, manager, general partner, trustee or holder of five percent (5%) 
or more of the voting securities or voting control of any Person described in clauses (i) or (ii). 

(c) "Agreement Date" means the date first set forth in this Agreement. 

(d) "Cable Television Services" means and refers to the transmission to users of video programming or 
other programming services provided through any Technology Facilities or other Facilities related to 
such services, together with such user interaction, if any, which is required for the selection or use of 
the video programming or other programming services. 

(e) "Common Service Provider'' shall mean and refer to any third party provider of one or more 
Communication Services and/or utility services. 

(f) "Communication Services" shall mean and refer to Cable Television Services, Internet Access 
Services, and Telephone Services, provided or to be provided to or within Vistancia. 

(g) "Contractors" means contractors, subcontractors, material providers and suppliers. 

(h) "Cox" means CoxCom, Inc., a Delaware corporation d/b/a Cox Communications Phoenix, and its 
permitted successors and assigns. 

(i) "Customer Premises Equipment" shall mean Cox-owned, leased or for sale equipment installed within 
the customer's home to facilitate any of the Communication Services subscribed to, including, but not 
limited to, converter or set-top boxes, cable modems, digital audio receivers, remote control devices 
and signal amplifiers. 

u) "Declarations" shall mean and refer to the Master Declaration, each Village Declaration, and each other 
declarations of covenants, conditions, easements and restrictions for the Development or any portion 
thereof as, or to be, recorded in the office of the Maricopa County Recorder in accordance with the 
Master Declaration and the applicable Village Declaration and which burden the Development or any 
portion thereof, as each of the foregoing are amended from time to time. 

(k) "Internet Access Services" means the high speed Internet access service Cox provides, currently 
marketed as 'Cox High Speed Internet'. 

(1) "Master Developer" means Vitancia, LLC, a Delaware limited liability company, its successors and 
permitted assigns. 

(m) "MFU" means residential buildings within the Development containing multiple family dwelling units 
for purchase, lease or rent whether detached or attached. 

(n) "Neighborhood Builder" means any person or entity engaged in the business of constructing SFRs or 
MFUs for sale to the public, who acquires or otherwise takes legal title from Master Developer to a 
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development parcel, a "super-pad" or platted lots withii the Development, for the purpose of 
developing and construction of one or more SFRs or MFUs thereon 

(0) "Official Records" means the official records of the Recorder for Maricopa County, Arizona, pertaining 
to real property. 

(p) "Home Owners Association" means each Village Association, and any other homeowners' or property 
owned association that has as its members the owners of SFRs or MFUs in all or any portion of the 
Development, and is established pursuant to a declaration of covenants, conditions and restrictions 
recorded in accordance with the Master Declaration and the applicable Village Declaration for the 
purpose of, among other things, the administration and maintenance of common area tracts within all or 
any portion of the Development. 

(4) "Master Declaration'' means that certain Declaration of Covenants, Conditions and Restrictions for 
Vistancia dated July 9, 2003 and recorded July 9, 2003, in Instrument No. 2003-0898772, official 
records of Maricopa County, Arizona, as amended from time to time, which amohg other things, 
provide for the organization of Vistancia Maintenance Corporation. 

(r) "Plat" shall mean and refer collectively to all of the recorded subdivision plats, maps of private tract 
dedication, and maps of dedication that subdivide the Development andor dedicate or create streets, 
roadways or areas to be dedicated to public or private use, as each may be amended from time to time, 
which include rights of way for dedication to Peoria or other political subdivision with jurisdiction 
over the Development or the applicable portion thereof, or a subdivision plat recorded by Master 
Developer or a Neighborhood Builder for the purpose, among other things, of creating one or more 
legal lots for the development and construction of SFRs andor MFus and the sale thereof to members 
of the home-buying public and which establishes, among other things, streets andor rights of way 
(which connect to the major arterial streets and rights of way established under Plat@) previously 
recorded) for dedication to private use andor for dedication to Peoria or other political subdivision 
with jurisdiction over the Development or the applicable portion thereof. 

(s) "Platted Easement Area" shall mean and refer to all of the following, collectively: (a) all easement 
areas designated as "M.U.E." or "Multi-Use Easement" on the Plats recorded prior to recordation of the 
RPUE, which easement areas have been converted to public utilities easement (PUE) areas pursuant to 
the RPUE, (3) all easement areas designated as "PUE" or "Public Utilities Easement" on the Plat 
recorded following recordation of the RPUE, and (iii) the streets (whether public or private) designated 
on the Plats. 

(t) "Pre-Wire Specifications" means those specifications for installation of inside wiring, outlets and trim 
in SFRs and MFUs as set forth in Exhibit C, that enable Communication Services to be properly 
delivered to Customer Premises Equipment. 

(u) "RPUE" means that certain Roadway and Public Utility Easement dated - 2005 and recorded in the 
Office of the Maricopa County Recorder at Instrument No. 

(v) "SFR" means a single family detached or attached residence within the Development that is developed 
for sale, including a condominium or townhouse. 

(w) "Techology Facilities" means all facilities, including, without liitation, on-site and off-site 
equipment installed for and/or used in the distribution of Communication Services by Cox to Vistancia, 
including but not limited to equipment cabinets, network interface units, conduit, lines, fiber, wires, 
cable, pipes, sleeves, pads, cross connect panels, fibern1 interfaces, cabling interfaces, patch panels 
and cords, routershridgers, fiber transceivers, test equipment, power interfaces, service drop wiring 
and service laterals and other structures and improvements. The meaning of the term does not include 
Customer Premises Equipment. 
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(x) "Telephone Services" shall mean local and long distance telephone service provided by Cox through 
one or more affiliates or third parties. 

(y) "Unavoidable Delay" means a delay caused by events, circumstances or acts beyond a party's 
reasonable control. Such events, circumstances or acts may include, without limitation, and only to the 
extent beyond the affected party's reasonable control and not resulting from such party's failure or 
inability to llfill a monetary obligation, an intervening act of God or public enemy, fire, hurricane, 
storm, adverse weather conditions, flood, earthquake, epidemic, explosion, volcanic eruption, lightning, 
nuclear radiation, earth slides, geologic or archaeological condition, contamination of soil or 
groundwater with hazardous materials, loss of power or utilities, power surges, quarantine restriction, 
freight embargo, act of war (declared or undeclared), riot, public discord, civil disturbance, act or threat 
of terrorism, sabotage or criminal damage, regulatory delay, litigation challenging the validity or 
enforceability of this Agreement, change in law, regulation or policy prohibiting a party from 
performing its obligations, government expropriation of property or equipment, dissolution or 
disappearance of utilities, carriers or suppliers of unique materials or equipment or materials or 
equipment having long delivery periods, a failure to meet delivery schedules by any utility or by any 
carrier or supplier of unique materials or equipment or by any carrier or supplier of materials or 
equipment having long delivery periods, interruption or casualty in the transportation of materials or 
equipment or failure or delay by another party in the performance of an act that must be performed 
before the action that is delayed. 

(z) "Village Association" means each Village Association as defined in and formed pursuant to the Master 
Declaration and the applicable Village Declaration therefor. 

(aa) "Village Declaration" means each Village Declaration as defined in and recorded pursuant to the 
Master Declaration, each as amended from time to time. 

(bb)"Vistancia" means the SFRs and MFUs within the Development in Peoria, Arizona, as described in 
Recital C. 

(cc) "Vistancia Maintenance Corporation" means the Arizona non-profit corporation organized pursuant to 
the Master Declaration, its successors and assigns. 

2. Term. 

The initial term of this Agreement (the "Initial Term") shall be for a period of 20 years, which commenced 
on September 25, 2003. At the end of the Initial Term, this Agreement will automatically renew for 
successive terms of five years each (each such five year term being hereinafter referred to as a "Renewal 
Term"), unless either party gives written notice of its intent not to renew to the other party at least 90 days 
prior to expiration of the Initial Term (or the Renewal Term then in effect, as applicable). The Initial Term 
and Renewal Terms are collectively referred to as the "Term." The Initial Term and any Renewal Term are 
subject to early termination as provided in Sections 9 and 10 of this Agreement. 

3. License and Access Rights. 

(a) Development Process. As used herein, the term "Development Process" means the application and 
processing by the Master Developer (or by a Neighborhood Builder, with the Master Developer's 
consent) of each Plat, the recording of Declarations (including, without limitation, the Master 
Declaration, the Village Declarations, and all similar Declarations and filigs contemplated by the 
Master Declaration andor any Village Declaration), the W i g  of Maps of Dedication and Maps of 
Private Tract Dedication, and similar processes customarily utilized in the development of 
subdivisions; it being fiuther understood that "Development Process" shall include, without limitation, 
the establishment of Platted Easement Areas along all streets and thoroughfares, together with such 
additional locations as may be reasonable or expedient in carrying out the intent of this Agreement. 
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(b) Grant of Access. The parties agree that the following terms shall apply to any rights granted to Cox 
pursuant to the RPUE and/or any Plats recorded after recordation of the RPUE and this Agreement: 

(i) Neither the construction and installation nor the repair, replacement and maintenance of 
Technology Facilities by Cox shall unreasonably interfere with the development of the 
subdivision or with the use or enjoyment thereof by any Neighborhood Builder or subsequent 
owner of an SFR or MFU located witbjn such subdivision. 

(ii) Except for an emergency threatening damage to any property or injury to any person, in no 
event shall any holder or beneficiary of any rights granted under this Agreement have the right 
to enter upon any portion of a lot on which an SFR or MFU is constructed (except such 
portion as may be within the public right of way) after the first conveyance of such SFR or 
h4FU to a buyer or other transferee who is entitled to receive by reason of such conveyance a 
subdivision public report pursuant to the Arizona Revised Statutes 432-2183, 432-2195.03 or 
any similar statute hereafter in effect without the prior consent of the then current owner of 
such SFR or MFU. 

(iii) Notwithstanding any other provision hereof, in no event shall any holder or beneficiary of any 
rights granted under the RPUE, any Plat or this Agreement have the right to enter into the 
interior of any SFR or MFU or any structure related thereto and located thereon without the 
prior consent of the then current owner thereof. 

(iv) During the Development Process, the Master Developer shall establish and delineate (or cause 
to be established and delineated) Platted Easement Areas sufficient to allow Cox to fulfill its 
obligations hereunder. In the event that the provisions of this Agreement and the RPUE (or 
any future recorded Plat, as to areas of Vistancia not platted at the time of recordation of the 
RPUE) are not sufficient to allow Cox to fulfill its obligations hereunder, Master Developer 
shall use commercially reasonable efforts to grant or cause to be granted to Cox such 
additional, perpetual, non-exclusive easement rights or rights of access as are reasonably 
necessary for Cox to fulfill said obligations. In the event that Master Developer does not 
fulfill its obligations in the immediately preceding sentence, Cox may, in its sole discretion 
and in addition to any other rights it may have, (i) seek specific performance of Master 
Developer’s obligations hereunder andor (ii) require Master Developer to reimburse Cox for 
the actual cost (plus reasonable expenses) of acquiring such rights. 

(v) Cox shall not unreasonably interfere with the use of the Platted Easement Areas by other 
providers of services or utilities. Specifically, it is understood by Cox that sanitary sewer, 
storm sewer, natural gas, electricity, and other similar utility services may coexist with Cox in 
the Platted Easement Areas; and, M e r ,  that Cox’s rights are non-exclusive and the Platted 
Easement Area may be utilized by other, even competitive, service providers. 

(c) Pre-Wire Specifications. Master Developer shall include in its contracts with Neighborhood Builders, 
as contemplated by subsection 5(b), the language regarding compliance with Pre-Wire Specifications 
set forth in item (b) of Exhibit A; provided, however, that if the Neighborhood Builder will not agree 
to such provision, then (i) Master Developer shall be permitted to delete such item (b) from its contract 
with the Neighborhood Builder, (ii) thereafter Master Developer shall work with Cox to obtain the 
agreement of such Neighborhood Builder to comply at its expense with the Pre-Wire Specifications in 
the construction of each SFR and MFU, as set forth in item (b) of Exhibit A, and (iii) Cox will bear the 
ultimate responsibility and cost of securing such agreement with the Neighborhood Builder. 

(d) Post-Agreement Closings. As to subdivisions or parcels of property within the Development that have 
already been sold to Neighborhood Buiiders andor are in escrow to be sold as of the Agreement Date, 
Master Developer agrees to use its diligent, good faith efforts to cause those Neighborhood Builders to 
comply with the applicable provisions set forth in subsection 3tc). 
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(e) Repair of Improvements. Cox shall promptly repair and restore (to their condition existing 
immediately prior to such use by Cox, exclusive of normal wear and tear) any on-site or off-site 
improvements that are damaged or destroyed in connection with or arising fiom any use by Cox of the 
rights granted to Cox pursuant to this Agreement. 

4. Communication Services & Technology Facilities Obligations of Cox. 

(a) Cox Obligation to Provide Communication Services. Cox agrees to make available, at a minimum, 
the following Communication Services to such phases, portions or subdivision parcels of the 
Development as are sold for development to Neighborhood Builders, or to other parties, through 
escrows that close during the Term of this Agreement, which Communication Services shall be 
provided by Cox in accordance with the standards set forth in Exhibit D: 

(i) Cable Television Services. Subject to legal and regulatory constraints, Cable Television 
Services for each resident of any SFR or MFU that subscribes for such service; provided that 
Cox shall be entitled to cause such service to be provided directly or by or through a parent, 
subsidiary or f i l i a t e  of Cox. 

(ii) Service Standard & Upgrades. Cox shall upgrade the Cable Television Services within a 
reasonable time at no cost to Master Developer, any Neighborhood Builders, any Home 
Owners Association, or Vistancia Maintenance Corporation, to deliver a level of service that 
equals or exceeds the services being offered by substantially similar providers of such cable 
television services within the metropolitan statistical area of the community. If and when other 
products become commercially available, Cox will incorporate such hture technology 
services into the bundle of Communication Services being offered to Vistancia residents 
thereof, when it is technically, economically and operationally feasible to do so. 

(iii) Telephone Service. Subject to legal and regulatory requirements and availability of telephone 
numbers, Cox shall offer Telephone Service to each resident of any SFR or of any MFU that 
subscribes for such service; provided that Cox shall be entitled to provide such service by or 
through a parent, subsidiary or Affiliate of Cox, including but not limited to Cox Arizona 
Telcom, LLC; and provided further that Cox shall have access to buildings as necessary to 
provide the service. 

(iv) Internet Access Service. Subject to legal and regulatory constraints, Cox shall provide 
Internet Access Service for each resident of any SFR or MFU that subscribes to such service; 
provided that Cox shall be entitled to cause such service to be provided by or through a 
parent, subsidiary or Affiliate of Cox. 

(b) Cox Obligation to Provide Technology Facilities. Cox agrees to construct, provide, install, repair, 
replace and maintain all Technology Facilities required in order to provide the Communication 
Services to SFRs and MFUs within the Development at its sole cost and expense, provided that the 
Technology Facilities will be installed and provisioned over time, on a phased-in basis during the 
Initial Term of this Agreement, so long as the Communication Services can be provided to each SFR 
and MFU upon initial occupancy thereof. 

(c) Design & Installation Conditions. Cox shall design and install the Technology Facilities (exclusive of 
the Pre-Wiring in the SFRs and MFUs which shall be the responsibility of the applicable 
Neighborhood Builder) in accordance with system architecture and schematic plans set forth in Exhibit 
- B for those phases or portions of the Development in which Cox receives the access rights and interests 
contemplated under Section 3 of this Agreement. However, Cox shall have no obligation to install the 
Technology Facilities or deliver the Communication Services to any phase or portion of the 
Development in which Master Developer or the applicable Neighborhood Builder has not, at its own 
expense: (1) constructed any buildings or structures required by Master Developer or the applicable 

17805-1/1299647~3 - 6 -  



I 
I 
1 
R 
I 
I 
I 
I 
I 
I 
I 
1 
1 
I 
1 
I 
I 
c 
I 

Neighborhood Builder in which any Technology Facilities will be located; (2) performed the 
excavation, opening and closing (subject to the provisions of subsections 5ld) and 6(bN of joint 
trenches to accommodate Cox's Technology Facilities on or serving such phase or portion of the 
Development (limited, in the case of trenches in the right of way dedicated to Peoria or other 
applicable governmental authority, to such Technology Facilities as Cox is permitted by such 
governmental authority to install in such trenches), which joint trenches shall conform to the route and 
specifications provided by the 'APS plans for such trenches (it being agreed that any additional 
trenching beyond the APS route and specifications that may be necessary to accommodate Cox's 
Technology Facilities shall be in accordance with the Western States joint Trench Formula and shall be 
the responsibility of Cox and other utility companies in the trench as provided in subsection 5td) and 
not the Master Developer or Neighborhood Builder; (3) installed the pre-wiring in all SFRs and MFUs 
in compliance with the Pre-Wire Specifications attached as Exhibit C; (4) provided to Cox, without 
charge, access to any building utility closets or rooms, related W A C  systems, foundation sleeves and 
pre-wiring (per the Pre-Wiring Specifications attached in Exhibit C) for all applicable SFRs, MFUs, 
and buildings; and ( 5 )  with respect to any portion of Vistancia conveyed to a Neighborhood Builder 
prior to the execution of this Agreement, had all pre-wiring installed by the Neighborhood Builder 
reviewed and accepted as in compliance with the Pre-Wire Specifications. 

(d) Selection of Contractors. Cox shall select the Contractors to be used for installation of the 
Technology Facilities to be installed by Cox. Cox shall give written notice to Master Developer and the 
applicable Neighborhood Builder of the selection of Cox's Contractors and Cox will be responsible for 
providing such Contractors with plans, specifications and design detail for all Technology Facilities 
cox installs. 

(e) Construction & Installation. Cox shall be solely responsible for providing, placing, constructing and 
installing the appropriate Technology Facilities, as necessary to provide the full range of 
Communication Services (subject to legal and regulatory restraints), in accordance with applicable law. 

(f) Approvals, Permits & Compliance. Cox shall be solely responsible for the following with respect to 
all work performed by Cox or its contractors, agents or employees: all reasonable and legally required 
consents, approvals, applications, filings, permits, licenses, bonds, insurance, inspections, construction, 
labor, material, equipment, tools, safety compliance, quality/ standards compliance, and compliance 
with all applicable laws, rules and ordinances. 

(g) Ownership and Maintenance. Cox at all times shall retain title to and control of the Technology 
Facilities. The Technology Facilities, or any portion thereof, shall not be considered fixtures, but the 
personal property of Cox (unless otherwise stipulated to in writing to Cox). Upon termination of this 
Agreement, Cox shall retain title to and control of the Technology Facilities and, at its option, m y  
either remove the Technology Facilities from the Development or leave such Technology Facilities in 
place at its own cost and expense. Cox shall operate, repair, replace and maintain all Technology 
Facilities at its own cost and expense. 

(h) Early Termination Upon Cessation of Service. In the event that Cox is unable to or is otherwise 
prevented from providing any of the Communication Services by legal or regulatory constraints, 
Master Developer shall have the right to terminate this Agreement, in applicable part or in whole, as 
provided in Section 10, but shall not have the right to seek remedies of specific performance or 
damages for default. 

(i) Individual Subscriber Basis. Unless this Agreement is amended in writing, the Communication 
Services provided by Cox under this Agreement will be provided on an individual subscriber basis. 
The terms and conditions in the subscriber agreement regarding charges for Communication Services 
and Customer Premises Equipment (including as to the amount of any deposit, advance payment, rental 
or purchase of associated Customer Premises Equipment and installation or hookup fees) shall be the 
same as are generally available from Cox in Peoria and the area of the City of Peoria adjacent to 
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Vistancia andor as set forth in Cox's tariffk for local exchange as set forth with the Arizona 
Corporation Commission. 

0) Billing Subscribers. Cox Urill be responsible for billing subscribers for the Communication Services. 
Cox shall not look to or otherwise hold the Master Developer, any Neighborhood Builder, any Home 
Owners Association, or Vistancia Maintenance Corporation liable or responsible in any manner for 
payment of individual subscriber fees or related costs (except fees for Communication Services 
provided directly to Master Developer, any Neighborhood Builder, any Home Owners Association or 
Vistancia Maintenance Corporation as a subscriber will be the responsibility of such subscriber). Cox 
reserves the right to terminate Communication Services to any subscriber who does not timely pay 
billed amounts or who otherwise fails to abide by the terms and conditions of its subscriber agreement. 

5. Technology Facilities Cooperation & Coordination by Master Developer. 

(a) Cooperation by Master Developer. Master Developer shall cooperate and coordinate with Cox in the 
design, permitting, construction and installation of the Technology Facilities described in Exhibit B 
and shall establish and implement procedures to facilitate the orderly and efficient design, permitting 
and construction of the Technology Facilities in all phases of development of Vistancia during the 
Term of this Agreement. 

(b) Required Neighborhood Builder Provision. Master Developer shall attempt to include provisions in 
substantially the form of Exhibit A attached hereto in each purchase agreement or option agreement 
entered into by Master Developer and a Neighborhood Builder during the Term of this Agreement 
pursuant to which property within the Development is conveyed to such Neighborhood Builder for 
development with SFRs. Master Developer shall cooperate with Cox to the extent enforcement of the 
Neighborhood Builder's obligations under such provision is required; provided, however, that Master 
Developer shall not be a required party to any suit or arbitration initiated by Cox seeking to enforce 
any such Neighborhood Builder obligation. As to property within the Development that has already 
been sold to Neighborhood Builders and/or is in escrow to be sold as of the Agreement Date, Master 
Developer agrees to use its reasonable, good faith efforts to cause such Neighborhood Builders to 
agree to the provision set forth in Exhibit A. Notwithstanding any contrary provision of this 
Agreement, Master Developer shall not be responsible or liable for any breach or default by a 
Neighborhood Builder of its obligations under any provision in Exhibit A, and in no event shall a 
breach or default by a Neighborhood Builder of its obligations under any provision in Exhibit A 
constitute a default by Master Developer under this Agreement. 

(c) Cooperation in Use of Technology Easements and Similar Use Right Areas. Master Developer 
shall cooperate with Cox, at Cox's cost and expense, in Cox's efforts to obtain the non-exclusive right 
to utilize easements or similar use right areas established pursuant to Plats processed by Master 
Developer in respect of Vistancia. 

(d) Cox Trenching Obligations. Unless otherwise provided for under this Agreement or otherwise due to 
the Mure of Cox to comply with the terms and provisions of this Agreement, Cox shall not be 
obligated, except as provided for in this subsection 54d), to perform or pay for the excavation, opening 
or closing of any joint trench on or serving any portion of Vistancia, or provide installation of the 
bui ldq sleeves from the joint trenches to any building, all of which shall be and remain solely the 
responsibility of Master Developer andor the applicable Neighborhood Builder@). Cox will provide, 
at its sole cost and expense, the conduits and drop cables to be installed by each Neighborhood Builder 
in its subdivision. Notwithstanding any contrary provision hereof, if Cox determines that any trenching 
is necessary to accommodate Cox's Technology Facilities that is wider than, deeper than, or otherwise 
beyond or different from the AF'S route and specifications (such trenching being hereinafter referred to 
as "Additional Trenching"), then Cox shall reimburse to Master Developer (or the applicable 
Neighborhood Builder, if it installs the Additional Trenching) a proportionate share of the cost thereof. 
Cox shall provide notice to Master Developer and the applicable Neighborhood Builder of the need for 
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any Additional Trenching prior to Master Developer's (or the Neighborhood Builder's, as applicable) 
commencement of construction of the trench that requires any such Additional Trenching. Cox will pay 
the cost of Additional Trenching based on the Western States joint Trench Formula. 

6. Technology Facilities Cooperation & Coordination by Cox. 

(a) Installation of Technology Facilities. Cox shall (i) cooperate and coordinate with Master Developer 
and the applicable Neighborhood Builders in the design and construction of the Technology Facilities 
descriied in Exhibit B for those portions of Vistancia that are sold by Master Developer for 
development of SFRs to Neighborhood Builders through escrows that close during the Term of this 
Agreement, (ii) commence and complete its design, constmction and installation obligations in a timely 
and effective manner, in accordance with Master Developer's (or the Neighborhood Builder's as 
applicable) construction schedule for a particular subdivision parcel or neighborhood, and (iii) keep 
Master Developer and the applicable Neighborhood Builder fully and timely informed throughout the 
course of design and construction. Without limitation of the foregoing, Cox shall make the design for 
the Technology Facilities for any given subdivision parcel or neighborhood, as applicable, available to 
Master Developer and, if applicable, the Neighborhood Builder upon completion; provided, however, 
that in all events Cox must make such design available in suDGcient time to accommodate Cox's design 
within the plddesign for the trench in which the applicable Technology Facilities will be installed. 
Master Developer and, if applicable, the Neighborhood Builders, shall have five business days to 
discuss the design with Cox so that the planning and progress of Vistancia or such subdivision will not 
be interrupted or adversely impacted. 

(b) Timely Delivery of Plans. At all times during the Term of t h i s  Agreement, and at all relevant times 
thereafter, Cox will provide to Master Developer or the applicable Neighborhood Builder wiring 
routing plans for all Technology Facilities that Cox intends to construct and install at the Development 
or the applicable subdivision parcel sufficiently in advance of such planned construction and 
installation of Technology Facilities so as to permit and facilitate timely and cost-effective coordination 
and cooperation by the respective parties in the performance of the development work to be performed 
by each. Master Developer andor any Neighborhood Builder shall provide no less than ten (10) 
business days notice to Cox of the final date for installation of Technology Facilities within any trench 
constructed by Master Developer or such Neighborhood Builder. So long as the foregoing notice has 
been provided, in no event shall Master Developer or any Neighborhood Builder be required or 
obligated to re-open a completed trench to accommodate the installation of any Technology Facilities, 
which re-opening shall be the sole responsibility and expense of Cox. 

(c) Governmental Permits. Cox will be responsible for obtaining all governmental permits and licenses, 
zoning variances and other governmental approvals, at Cox's sole cost and expense, that are required 
for the construction and installation of the Technology Facilities by Cox. 

(d) Warranty. Cox makes no warranty, expressed or implied, as to the design or construction of the 
Technology Facilities, except that Cox represents and warrants that the Technology Facilities installed 
by Cox: 

(i) Are owned by Cox without the right of any other person or party to remove or alter the same; 
and 

(ii) Shall provide the Communication Services and otherwise satisfy the operating specifications 
and parameters set forth in this Agreement. 

(e) Construction Manager. Cox shall appoint a manager to act as a single point of contact for 
coordination and cooperative implementation of procedures for resolving day-to-day construction 
issues within Vistancia. 
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(f) Marketing of Apartment Parcels. Cox will cooperate with Master Developer during the Term to 
present to potential purchasers of apartment parcels and developers of MFUs a selection of 
arrangements for the provision of Technology Facilities and Communication Services to such 
properties. 

7. Insurance; Indemnification; Waiver of Subrogation. 

(a) Required Insurance. During the Term of the Agreement, Cox and Master Developer each shall 
maintain insurance satisfying the requirements of Exhibit E. 

(b) Damage or Destruction by Master Developer. In the event that Master Developer or its agents shall 
negligently or willfully damage or destroy any Technology Facilities owned by Cox in connection with 
or arising fiom the construction or installation of any on-site or off-site improvements, then Master 
Developer shall reimburse Cox for the cost and expense of repairing the same. 

(c) Damage or Destruction by Cox. In the event that Cox or its agents shall negligently or willfully 
damage or destroy any on-site or off-site improvements in connection with or arising fiom the 
construction or installation of any Technology Facilities, then Cox shall reimburse Master Developer 
for the cost and expense of repairing the same. 

(d) No Liability for Computer Damage. Notwithstanding any contrary provision in this Agreement, in no 
event shall Cox or Master Developer be liable to the other party for any loss, recovery or restoration or 
any electronically generated or stored data or for damage to computer or any other technology-related 
equipment of any such person or entity or any loss of income or revenue resulting therefiom. 

(e) Waiver of Subrogation. Notwithstanding any contrary provision of this Agreement, each party to this 
Agreement hereby waives all rights that it may have against the other to recover for any loss arising out 
of or incident to occurrence of the perils covered by property and casualty insurance that is required to 
be carried by each party hereto pursuant to subsection (at notwithstanding the amount and type of 
such insurance coverage elected to be carried by such party hereunder or whether or not such party has 
elected to be self-insured in any amount or to any extent, except with respect to the reimbursement 
provisions of subsections (b) and (e) above to the extent not covered by insurance; and the parties 
hereto acknowledge and agree that the intent of this provision is to eliminate any risk of loss or liability 
to any party who may have caused or created to the detriment of the other party any loss or liability 
which would have been covered by property insurance and liability insurance if such other party had 
obtained such insurance coverage (or an adequate amount thereof) in lieu of self-insurance or an 
inadequate amount of, or coverage under, such insurance) except as noted with respect to subsections 
fb) and (e). 

8. Representations and Warranties 

(a) By Master Developer. Master Developer hereby represents and warrants to Cox as follows: 

(i) Organization and Authority. Master Developer is a duly organized limited liability company 
created under the laws of the State of Delaware, is qualified to engage in business in the State 
of Arizona, has the requisite power and all required governmental approvals to cany on its 
present and proposed activities, and has full power, right and authority to enter into this 
Agreement and to perform each and all of the obligations of Master Developer provided for 
herein and therein. 

(ii) Due Execution. Each person who, in the name of Master Developer, executes this Agreement 
has been duly authorized to execute this Agreement on behalf of Master Developer. 
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(iii) No Conflict. Neither the execution and delivery by Master Developer of this Agreement, nor 
the consummation of the transactions contemplated hereby, is at the time executed in conflict 
with the governing instruments of Master Developer or any other agreements or instruments to 
which it is a party or by which it is bound; and as of the Agreement Date, and without 
otherwise limiting or qualifying the other representations, warrmties and covenants of Master 
Developer under th is  Agreement, the executive management of Master Developer has no 
knowledge of any written notice asserting a claim that might reasonably be expected to 
materially impair the use of the Communication Services. 

(iv) Compliance with Law. Master Developer is in material compliance %th all laws and 
regulations applicable to Master Developer's activities in connection with this Agreement. 

(b) By Cox. Cox hereby represents and warrants to Vistancia as follows: 

(i) Organization and Authority. Cox is a duly organized corporation created under the laws of 
the State of Delaware, is qualiied to engage in business in the State of Arizona, has the 
requisite power and all required licenses to carry on its present and proposed activities, and 
has full power, right and authority to enter into this Agreement and to perform each and all of 
the obligations of Cox provided for herein and therein. 

(ii) Due Authorization. Cox has taken or caused to be taken all requisite corporate action to 
authorize the execution and delivery of, and the performance of its obligations under, this 
Agreement. 

(iii) Due Execution. Each person who, in the name of Cox, executes this Agreement has been duly 
authorized to execute this Agreement on behalf of Cox. 

(iv) No Conflict. Neither the execution and delivery by Cox of this Agreement nor the 
consummation of the transactions contemplated hereby is at the time executed in conflict with 
the governing instruments of Cox or any other agreements or instruments to which it is a party 
or by which it is bound, and as of the Agreement Date, and without otherwise limiting or 
qualifying the other representations, warranties and covenants of Cox under this Agreement, 
the executive management of Cox has no knowledge of any written notice asserting a claim 
that might reasonably be expected to materially impair the use of the Communication 
Services. 

(v) Compliance with Law. Cox is in material compliance with all laws and regulations 
applicable to Cox's activities in connection with this Agreement. 

9. Default and Remedies. 

(a) Events of Default. Except in case of Unavoidable Delay (in which event the time for performance 
hereunder shall be extended by the period of time that such Unavoidable Delay exists), each of the 
following circumstances shall constitute a default under this Agreement, in which case the 
non-defaulting party shall have the remedies provided below and in Section 10: 

(ii) Performance Default. A party shall be in "Performance Default" if the party fails to perform 
any obligation hereunder when performance is due and commence the cure thereof within 30 
days of receipt of notice of the failure and diligently prosecute such cure to completion. 

(b) Remedies for Performance Default. In the event of a Performance DefauIt, the nondefaulting party 
shall have the right to cure on behalf of the defaulting party any default hereunder, and to obtain 
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reimbursement ffom the defaulting party for the cost of such cure, together with interest thereon ffom 
the date such cost was paid until reimbursed at the rate of 12% per annum, in accordance with the 
applicable dispute resolution procedure of Section 11. The non-defaulting party shall have the right to 
offset against the amount due any amount then due, or thereafter becoming due, to the defaulting party 
fiom the non-defaulting party after such amount has been determined in accordance with the applicable 
dispute resolution procedure of Section 11. 

(c) Cox Additional Remedies. In the event of a Performance Default by Master Developer, Cox shall 
have the right to collect actual damages, obtain specific performance or injunctive relief in accordance 
with the applicable dispute resolution procedure of Section 11. 

(d) Master Developer Additional Remedies. In the event of a Performance Default by Cox, Master 
Developer shall have the right to collect actual damages, obtain specific performance or injunctive 
relief in accordance with the applicable dispute resolution procedure of Section 11. 

(e) Termination. The non-defaulting party shall have the right to terminate, cancel or rescind this 
Agreement as provided for in the applicable subsections of Section 11. 

(f) Monetary Damages. The non-defaulting party shall have no right to obtain monetary damages except 
as expressly provided in this Section 9. 

(g) No Consequential Damages. The defaulting party shall have no liability for incidental, indirect, 
consequential or punitive damages. 

10. Termination and Partial Termination; Rights of Parties after Termination. 

(a) Additional Rights to Terminate. In addition to termination on expiration of the Initial Term as 
provided in Section 2 or termination as permitted under Section 9, this Agreement may be terminated 
or partially terminated under the following circumstances: 

(i) Cessation or Interruption of Communication Service. In the event Cox is unable or 
otherwise fails to provide Cable Television or Internet Access Service to Vistancia or any 
portion thereof, due to loss of its license fiom City of Peoria or otherwise, or in the event Cox 
is unable or otherwise fails to provide Telephone Service directly or through a third party to 
Vistancia or any portion thereof, or in the event that Cox discontinues providing any such 
Communication Service for any reason whatsoever, Master Developer shall have the right to 
terminate this Agreement effective as of the time that Cox ceased to provide the affected 
Communication Service. 

(b) Continuing Rights & Obligations. M e r  a termination or partial termination, the continuing rights 
and obligations of Cox and Master Developer shall be as follows: 

(i) Termination Upon Default or Other Termination or Expiration. From and after the 
expiration or earlier termination of this Agreement (including, but not limited to, any 
termination due to uncured default): (A) Cox shall continue to have the rights of access to 
each SFR and MFU provided by the RPUE and all Platted Easement Areas contained on Plats 
that have been recorded as of the date of such expiration or termination, and (B) Cox may 
continue to deliver Communication Service to the SFRs and MFus located within such Plats, 
and install, operate and maintain its Technology Facilities within such Platted Easement 
Areas. No termination or expiration of this Agreement shall terminate or restrict in any way 
the rights that Cox has or may have under the RPUE or by applicable law or regulation to 
offer and provide Communication Services to residents of SFRs and MFUs located within 
Plats that have been recorded as of the date of such termination or expiration; 
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(ii) No Obstruction. Regardless of the reason for termination, Master Developer shall not 
obstruct, interfere with or discriminate against any efforts by Cox to enter into an arrangement 
with Peoria or other applicable governmental authority for installation, use, maintenance and 
operation of Technology Facilities in Peoria or other applicable governmental right of way, 
and/or with a Neighborhood Builder for the provision of Technology Facilities or 
Communication Services in an area outside of Vistancia. 

11. Dispute Resolution Mechanisms. 

The parties have agreed on the following mechanisms in order to obtain prompt and expeditious resolution 
of disputes hereunder. In the event of any dispute, controversy or claim of any kind or nature arising under 
or in connection with the Agreement and the parties are unable to resolve through informal discussions or 
negotiations, the parties agree to submit such dispute, controversy or claim to mediation or arbitration in 
accordance with the following procedures: 

(a) Mediation. In the event that there is an unresolved dispute not provided for in any other Section of this 
Agreement, either party may make written demand for mediation to the other party and to a mediator 
mutually acceptable to the parties (the "Mediator"). Within five (5 )  business days after receipt of such 
demand, the responding party may forward to the Mediator and the initiating party a written response 
setting forth any other issues and concerns which they believe are relevant to the issues presented for 
mediation. Unless otherwise agreed, once a demand for mediation has been filed, there shall be no ex 
parte communications with the Mediator. 

(b) Information. A Mediator shall promptly determine if all parties are in possession of adequate 
information necessary to evaluate the issues and concerns set forth in the demand notice and/or the 
response thereto (collectively the "Claims"). In the event he deems that they are not, he shall utilize his 
best efforts to obtain the information in a prompt manner. The Mediator shall immediately prepare and 
deliver an agenda to both parties within fifteen (1 5 )  days after the demand for mediation was received. 
The Mediator shall then schedule a conference among the parties, to occur within thirty (30) days after 
the demand for mediation was received. The conference will be attended by the persons most familiar 
with the issues set forth in the Claims, and by a representative of each party, who is authorized to act on 
behalf of such party as to reaching an agreement on the Claims. The Mediator shall lead negotiations 
between the parties upon preparation of a written summary by the Mediator. The proceedings and all 
documents prepared exclusively for use in these proceedings shall be deemed to be matters pertaining 
to settlement negotiations, and not subsequently admissible at any further proceeding, except for the 
summaries of agreements prepared by the Mediator and acknowledged by the parties. The cost of the 
Mediator shall be borne equally by both parties. Upon a determination by the Mediator that further 
negotiations are unlikely to achieve further meaningful results, he shall declare the mediation procedure 
terminated, and any matter not resolved may be referred to arbitration as provided below. 

(c) Arbitration. Either party may demand arbitration by giving the other party written notice to such 
effect, which notice shall (i) describe, in reasonable detail, the nature of the dispute, controversy or 
claim and (ii) name an arbitrator who is experienced in the subject matter of the issue and dispute. 
Within ten (10) days after the other party's receipt of such demand, such other party shall name the 
second arbitrator who is experienced in the subject matter of the issue in dispute. The two arbitrators so 
named shall select a third arbitrator who is also experienced in the subject matter of the issue in 
dispute. 

(d) Costs & Fees. Master Developer and Cox shall each bear fifty percent (50%) of all fees, costs and 
expenses of the arbitration, and each party shall bear its own legal fees and expenses, and costs of all 
experts and witnesses; provided, however, that if the claim by the party is upheld by the arbitration 
panel and in all material respects, then the arbitration panel may apportion between the parties as the 
arbitration panel may deem equitable the costs incurred by the prevailing party. 
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12. 

(e) Procedures. The party d e d i  arbitration shall request the arbitration panel to (i) allow for the 
parties to request reasonable discovery pursuant to the rules that are in effect under the State of Arizona 
Superior Court Rules of Civil Procedure for a period not to exceed sixty (60) days prior to such 
arbitration and (ii) require the testimony to be transcribed. 

(f) Award Final. Any award rendered by the arbitration panel shall be final, conclusive and binding upon 
the parties and any judgment thereon may be entered and enforced in any court of competent 
jurisdiction. 

Assignment. 

(a) No Assignment. Neither Cox nor Master Developer may assign this Agreement or its rights under this 
Agreement or delegate its responsibilities for performance under this Agreement, and no transfer of this 
Agreement by operation of law or otherwise shall be effective, without the prior written consent of the 
other party (which shall not be unreasonably withheld, conditioned or delayed if it occurs prior to the 
expiration, termination or partial termination of this Agreement and which may be withheld in the sole 
and absolute discretion of the party whose consent is required if it occurs following the expiration, 
termination or partial termination of this Agreement), except as provided in subsections cb) or Cc). 

(b) Master Developer. Master Developer shall have the right to assign its right, title and interest (and to 
be concurrently relieved of related liabilities assumed in writing), without Cox's consent (i) to any other 
developer in connection with an assignment of substantially all of the then existing interest of Master 
Developer in Vistancia; (ii) to any entity which has, directly or indirectly, a 30% or greater interest in 
Master Developer (a "Master Developer Parent") or in which Master Developer or a Master Developer 
Parent has a 30% or greater interest (a "Master Developer Affiliate"); (iii) to any entity with which 
Master Developer and/or any Master Developer Affiliate may merge or consolidate; or (iv) to a buyer 
(whether by sale or exchange) of substantially all of the outstanding ownership units of Master 
Developer. Any such assignment by Master Developer shall not be effective until the assignee signs 
and delivers to Cox a document in which the assignee assumes responsibility for all of Master 
Developer's obligations under this Agreement arising from and after the effective date of assignment 
and if such assignee has entered into a written agreement, in form reasonably acceptable to Cox, 
assuming, without condition, reservation or exception, the obligations of Master Developer under this 
Agreement that are to be performed after the effective date of the assignment, then Master Developer 
shall be relieved of all responsibility for performance of its obligations under this Agreement which 
arise after the effective date of the assignment. 

(c) Cox. Cox may assign Cox's interest in this Agreement and in any easement, permit or other assurances 
of access granted to Cox hereunder or pursuant hereto respecting its Technology Facilities without 
Master Developer's consent (i) to any entity which has, directly or indirectly, a 30% or greater interest 
in Cox (a "Parent") or in which Cox or a Parent has a 30% or greater interest (an "Miliate"); (ii) to 
any entity with which Cox andor any f i l i a t e  may merge or consolidate; (iii) to a buyer (whether by 
sale or exchange) of substantially all of the outstanding ownership units of Cox or any Affiliate; (iv) to 
a buyer (whether by sale or exchange) of substantially all the assets of Cox used in the operation of 
Cox's business conducted in Peoria or other applicable governmental authority; or to any transferee of 
Cox's license (or other legal authority of Cox) to provide Cable Television Services to customers in 
Peoria, upon the hnchising authority's approval of any such transfer. Any such assignment shall not be 
effective until the assignee signs and delivers to Master Developer a document in which the assignee 
assumes responsibility for all of Cox's obligations under this Agreement arising from and after the 
effective date of assignment and if such assignee has entered into a written agreement, in form 
reasonably acceptable to Master Developer, assuming, without condition, reservation or exception, the 
obligations of Cox under this Agreement that are to be performed after the effective date of the 
assignment., then Cox shall be relieved of all responsibility for performance of its obligations under this 
Agreement which arise after the effective date of the assignment. 
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13. Non-Exclusive. 

Nothing in this Agreement shall be construed to grant Cox any exclusive rights to provide 
Communication Services or Technology Facilities. 

14. Miscellaneous. 

(a) Amendments. No amendment of this Agreement shall be effective unless made in writing executed by 
both Master Developer and Cox. 

(b) Integration. The parties agree that this Agreement, including all exhibits hereto, and the assurances of 
access pursuant hereto, constitute the entire agreement and understanding between Master Developer 
and Cox with respect to the subject matter covered thereby and supersede all prior agreements except 
those referred to herein, representations and understandings, mitten or oral, between Master Developer 
and Cox with respect to such subject matter. 

(c) Attorneys' Fees. In the event of any dispute or legal proceeding (including judicial reference and 
arbitration) between the parties arising out of or relating to this Agreement or its breach, the prevailing 
party shall be entitled to recover from the non-prevailing party all fees, costs and expenses, including 
but not limited to attorneys' and expert witness fees and disbursements (and specifically including fairly 
allocated costs of in-house counsel), incurred in connection with such dispute or legal proceeding, any 
counterclaims or cross-complaints, any action to confinn, correct or vacate an arbitration award, any 
appeals and any proceeding to establish and recover such costs and expenses, in such amount as the 
court, referee or arbitrator determines reasonable. Any party entering a voluntary dismissal of any legal 
proceeding without the consent of the opposing party in such proceeding shall be deemed the 
nonprevailing party. 

(d) Unenforceability. The determination that any provision of this Agreement is invalid or unenforceable 
will not affect the validity or enforceability of the remaining provisions or of that provision under other 
circumstances. Any invalid or unenforceable provision will be enforced to the maximum extent 
permitted by law. 

(e) Governing Law. This Agreement shall be governed by and construed in accordance with the laws of 
the State of Arizona. 

Notices. Any notice or demand from one party to the other under this Agreement shall be given 
personally, by certified or registered mail, postage prepaid, retum receipt requested, by confirmed fax, 
or by reliable overnight courier to the address of the other party set forth on the signature page of this 
Agreement. Any notice served personally shall be deemed delivered upon receipt, served by facsimile 
transmission shall be deemed delivered on the date of receipt as shown on the received facsimile, and 
served by certified or registered mail or by reliable overnight courier shall be deemed delivered on the 
date of receipt as shown on the addressee's registry or certification of receipt or on the date receipt is 
refused as shown on the records or manifet of the U.S. Postal Service or such courier. A party may 
from time to time designate any other address for this purpose by written notice to the other party. 

(8) Relationship of Parties. The relationship of Master Developer and Cox shall be one of independent 
contractor, not as agent, partner, joint venturer or employee. 

(h) Third Party Beneficiaries. Nothing contained in this Agreement is intended or shall be construed as 
creating or conferring any rights, benefits or remedies upon, or creating any obligations of the parties 
hereto toward, any person or entity not a party to this Agreement. 

15 - 



(i) Waiver. No waiver by any party of any right or remedy under this Agreement shall be deemed to be a 
waiver of any other or subsequent right or remedy under this Agreement. The consent by one party to 
any act by the other party requiring such consent shall not be deemed to render unnecessary the 
obtaining of consent to any subsequent act for which consent is required, regardless of whether similar 
to the act for which consent is given. 

(i) Writing Required. No act, delay or omission done, suffered or permitted by one party to this 
Agreement shall be deemed to waive, exhaust or impair any right, remedy or power of such party 
hereunder, or to relieve the other party fi-om full performance of its obligations under this Agreement. 
No waiver of any term, covenant or condition of this Agreement shall be valid unless in writing and 
signed by the obligee party. No custom or practice between the parties in the administration of the 
terms of this Agreement shall be construed to waive or lessen the right of a party to insist upon 
performance by the other party in strict compliance with the terms of this Agreement. 

(k) Brokerage. Each party to this Agreement represents and warrants that it has not dealt with any real 
estate broker or agent or any finder in connection with this Agreement. Each party agrees to indemnify, 
protect, defend with counsel acceptable to the other party and hold harmless the other party against any 
claim for commission, finder's fee or liike compensation asserted by any real estate broker, agent, finder 
or other person claiming to have dealt with the indemnifying party in connection with this Agreement. 

(1) Additional Documents. Each party hereto shall execute and deliver any such additional instruments as 
may from time to time be necessary, reasonable andfor appropriate and requested by another party in 
order to implement and carry out the obligations agreed to hereunder. 

(m) Continuing Effect. All covenants, agreements, representations and warranties made in or pusuant to 
this Agreement shall be deemed continuing and made at and as of the Agreement Date and at and as of 
all other applicable times during the Term. 

(n) Meaning of Certain Terms. When the context so requires in this Agreement, words of one gender 
include one or more other genders, singular words include the plural, and plural words include the 
singular. Use of the word Ynclude" or "including" is intended as an introduction to illustrative matters 
and not as a limitation. References in this Agreement to "Sections" or "subsections" are to the 
numbered and lettered subdivisions of this Agreement, unless another document is specifically 
referenced. The word **party*' when used in this Agreement means Master Developer or Cox unless 
another meaning is required by the context. The word "person" includes individuals, entities and 
governmental authorities. The words "government" and "governmental authority" are intended to be 
construed broadly and include governmental and quasi-governmental agencies, instrumentalities, 
bodies, boards, departments and officers and individuals acting in any official capacity. The word 
"laws" is intended to be construed broadly and includes all statutes, regulations, rulings and other 
official pronouncements of any governmental authority and all decrees, rulings, judgments, opinions, 
holdings and orders of a court, administrative body or arbitrator. 

(0) Rules of Construction. The language in all parts of tbis Agreement shall in all cases be construed 
simply, as a whole and in accordance with its fair meaning and not strictly for or against either party. 
The parties hereto acknowledge and agree that this Agreement has been prepared jointly by the parties 
and has been the subject of arm's length and carefbl negotiation, that each party has been given the 
opportunity to independently review this Agreement with legal counsel, and that each party has the 
requisite experience and sophistication to understand, interpret and agree to the particular language of 
the provisions hereof. Accordingly, in the event of an ambiguity in or dispute regardmg the 
interpretation of this Agreement, this Agreement shall not be interpreted or construed against the party 
preparing it, and instead other rules of interpretation and construction shall be utilized. 

(p) Counterparts. This Agreement may be executed in two or more counterparts, each of which shall be 
deemed an original, but all of which together shall constitute one and the same instrument. 
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(9) Proprietary Information. Each party acknowledges and agrees that any and all information emanating 
from the other's business in any form is "Confidential Information", and each party agrees that it will 
not, during or after this Agreement terminates, permit the duplication, use, or disclosure of any such 
Confidential Information to any person not authorized by the disclosing party, unless such duplication, 
use or disclosure is specifically authorized by the other party in writing prior to any disclosure, 
provided that neither party shall have any obligation with respect to any such information that is, or 
becomes, publicly known through no wrongfbl act of such party, or that is rightfblly received from a 
third party without a similar restriction and without breach of this Agreement. Each party shall use 
reasonable diligence, and in no event less than that degree of care that such party uses in respect to its 
own confidential information of like nature, to prevent the unauthorized disclosure or reproduction of 
such information. Without limiting the generality of the foregoing, to the extent that this Agreement 
permits the copying of Confidential Information, all such copies shall bear the same confidentiality 
notices, legends, and intellectual property rights designations that appear in the original versions. For 
the purposes of this Section, the term "Confidential Information" shall not include: idormation that is 
in the public domain; information known to the recipient party as of the date of this Agreement as 
shown by the recipient's written records, unless the recipient party agreed to keep such idormation in 
confidence at the time of its receipt; and information properly obtained hereafter from a source that is 
not under an obligation of confidentiality with respect to such information. 

IN WITNESS WHEREOF, the parties hereto, intending to.be legally bound hereby, have executed this 
Residential Service Agreement as of the date fmt written above. 

"Master Developer" 

Address: 6720 N. Scottsdale Road 
Suite 160 
Scottsdale, AZ 85253 
Phone: (480) 905-0770 
Facsimile: (480) 905-1419 

VISTANCIA, LLC, a Delaware l i i ted liability 
company 

By: Shea Homes Southwest, Inc., an Arizona 
corporation, its Member 

By: 
and required copy to Its: 
8800 N. Gainey Center Drive 
Suite 370 By: Sunbelt Pleasant Point Investors, L.L.C., an 
Scottsdale, AZ 85258 
Phone: (480) 367-7600 
Facsimile: (480) 367-2841 By Sunbelt PP, LLLP, an Arizona limited 

Arizona limited liability company, its Member 

liability limited partnership, its Manager 

By  Sunbelt Holdings Management, Inc., 
an Arizona corporation, its General 
Partner 

BY 
Curtis E. Smith, its Chief 
Operating Officer 

"Cox" 

Address: 20401 N. 29th Avenue 

COXCOM, INC., a Delaware corporation, 
d/b/a COX COMMUNICATIONS Phoenix 

Phoenix, AZ 85719 
BY 

J. Steven Rizley 
General Manager and VP 
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Lender Consent: 

The undersigned hereby consents to the foregoing Residential Service Agreement, as required by the terms of the 
loan documents evidencing the loan to Vistancia, LLC,a Delaware limited liability company made by Residential 
Funding Corporation, a Delaware corporation, whose interest has been assigned to the undersigned RFC 
Construction Funding Corp., a Delaware corporation: 

RFC CONSTRUCTION FUNDING COW., a Delaware 
corporation 

By: 
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Access Entity Consent: 

The undersigned, as a party to the CIviA (as such term is defined in the foregoing Residential Service Agreement), 
hereby consents to the termination of the CMA as provided in the foregoing Residential Service Agreement. 

VISTANCIA COMMUNICATIONS, L.L.C., an Arizona limited 
liability company 

By  Vitancia, LLC, a Delaware 
limited liability company, its Manager 

By: Shea Homes Southwest, Inc., an Arizona 
corporation, its Member 

BY 
Its: 

B y  Sunbelt Pleasant Point Investors, L.L.C., an 
Arizona limited liability company, its 
Member 

By: Sunbelt PP, LLLP, an Arizona limited liability 
limited partnership, its Manager 

By: Sunbelt Holdings Management, 
Inc., an Arizona corporation, its 
General Partner 

By: 
Curtis E. Smith, its Chief 
Operating Officer 
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EXHIBFTA 

Contract Provision - Purchase and Sale Agreements with Neighborhood Builders 

10.3 Technology Services. 

103.1 Wiring Specifications. Buyer shall observe the Pre-Wire Specifications set 
forth in Schedule 2 attached hereto and shall install the material referenced therein, in accordance 
therewith, in each home constructed by Buyer on the Property, all at the sole cost and expense of Buyer. 

10.3.2 Third Party Beneficiaries. Each and every provider of communication or 
telecommunication services to the Project is intended to be a third-party beneficiary of all of the foregoing 
provisions of this parapraDh 10.3 and, as such, shall have the right to enforce this paragraph 10.3. 

[As used in the foregoing provision, the term "Seller" would ref0 to Master Developer and the term "Buyern would 
refer to the Neighborhood Builder, the term "Property" would refer to the real property within Vistancia being 
purchased by the Neighborhood Builder pursuant to the particular purchase agreement or option agreement, and 
Schedule 2 would consist of the pre-wiring specifications set forth in Exhibit C to this Agreement.] 

EXHIBIT A 
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EXHIBITB 

Technology Facilities 

Technology Facilities shall be designed and installed to meet the following minimum requirements: 

1) Network 

Distribution plant will be designed, installed and activated to 750 MHz bidirectional HFC 
Network supported via self-healing fiber ring backbone. 

Average node sue will be 500 homes and be limited to no more than six (6) actives in cascade. 

Developer to provide all on-site trenches for placement of infrastructure. Cox will install all 
conduit capacity needed exclusively for the Cox network to enable deployment of Cox 
Communication Services. Advance participation in actual and pre-joint trench coordination efforts 
with Vistancia and other expected utilities is essential to limit post-Joint Trench trenching and 
disruption. Cox will install shadow conduit where appropriate based on anticipated Cox needs. 

The provisioning from the pedestal, to the SFR of MFU Demarcation NID (Network Interface 
Device), shall be by coaxial cable. Developer will use reasonable efforts to enable Cox's standard 
design parameters that specify a maximum distance of 150 feet between pedestal and NID. 
Developer will use reasonable efforts to enable Cox's access to every NID. NID's will be network 
powered. 

Equipment shall be enclosed in CATV type pedestals cabinets and vaults. 

2) Cable Television Services: Meet or exceed industry standards for programming quantity, and signal quality, 
of analog and digital cable programming. 

3) Telephone Services: Voice services shall be offered in compliance with the ACC Standards of Service, and 
the CLEC Tariff, with the State of Arizona. 

4) Internet Access Services: Cox will exercise reasonable care to protect the integrity and security of all 
network traffic and shall actively monitor for incursions. Data modems shall be compliant with all 
MCNS/DOCSIS standards and provide for data packet encryption. 

5) Bandwidth: The network will be capable of delivery in accordance with the Technological & Services 
Standards established under the FCC and established franchise commitments. 

6 )  Service Bandwidth Guarantee: In the event that the above standards are determined not to have been met, or 
have subsequently degraded below the minimums for an average of over 10% of the customer base, within a 
node, over one month's time, Cox shall, at its sole cost, do one or more of the following: 

Split the affected node(s) to lessen the number of homes served but without obligation to split 
below an average of 50 units per node. 

Open additional data channels, or 

Implement such other actions, as Cox deems appropriate, to meet the minimum service standards. 

EXHIBIT B 
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EXHIBIT C 

Cable TelevisionAnternet Access Services Pre-Wire Specifications 
Vistancia Residential Pre-Wiring Guidelines 

SFR and MFU INSIDE WIRING 

Inside wiring specifications are based on the voice services provided via copper (CAT 5E). Video and high- 
speed data services are to be provided coax (RG6 Bonded foil, 60% braid, non-bonded tape, flame retardant 
PVC jacket. Meets NEC 820 V Rating, UL Listed). 

CABLE TELEVISIONrmTERNET ACCESS WIRING 

The Cable Television Service wiring must be run from the Service Center to each outlet desired. Since it is 
anticipated that demand for advanced services will be high, the corresponding distribution arrangement should be 
used in conjunction with dual RGA coaxial cable of tri or quad shield construction, with the recommended RG6 
connector. 

360-degree crimp connectors must be used consistent with the manufacturer recommendation for the particular cable 
installed. No staples or hard fasteners shall be used to secure coaxial cables. 

The cable run of each outlet line (RG6 and CAT 5E) connecting an individual outlet back to the Service Center must 
be identified and recorded. A tab must be attached to each line at the Service Center identifying the room served. 
The builder or the electrical contractor must provide a list of this confguration to the local cable company 
representative at the time of construction. This information is required to comply with new FCC regulations 
pertaining to ownership of in-home wiring, FCC Part 76 of Title 45 CFR (76.5(1 l), 76.802). 

EXHIBIT C 
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EXHIBIT D 

Technology & Service Standards 

1. Standards. Cox shall, or shall cause its affiliated companies to, develop, deliver and generally maintain the 
Communication Services in accordance with the following applicable industry benchmark practices and 
standards "Technology & Service Standards") 

(a) Franchise or license requirements imposed by Peoria or other applicable governmental authority, 
the Federal Communications Commission ("FCC"), the Arizona Corporation Commission 
("ACC") or other applicable governmental entities; 

(b) Tariffs on file with the ACC 

(c) Bellcore (including TA-NWT-000909); 

(d) National Cable Television Association; and 

(e) Data Network Standards. 

2. Security. Cox will exercise reasonable care to protect the integrity and security of all network traffic and 
shall actively monitor for incursions. Reports on incursions and other security issues will be provided to 
Master Developer. Data modems shall be compliant with all MCNSDOCSIS standards and provide for 
data packet encryption. 

3. Service Response. Cox must monitor all network components in accordance with applicable standards 
described in paragraph 1. Cox shall provide credits for service outages in accordance with its Franchise or 
license requirements imposed by Peoria or other applicable governmental authority, FCC, ACC, or other 
applicable governmental entities, and as provided in the agreement with the individual subscribers for the 
provision of service; and such credit shall be reflected on the following period's billing statement; provided 
that no such credit shall be available where the outage is due to defects or deficiencies in pre-wiring 
installed by others or failure of a responsible party other than Cox to properly maintain such prewiring or 
due to customer-owned equipment. In no event shall the service standards or credits or remedies be less 
than those the subscriber is entitled to under the Franchise. Cox will notify Master Developer of signifcant 
planned outages under the same conditions in which Cox is mandated by the Franchise authorities to notify 
the Franchise authorities or the affected customers of such outages and will advise Master Developer of 
such planned outages no less than 24 hours in advance of the service outage. 
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EXHIBIT E 

Insurance Requirements 

Throughout the Term of this Agreement, each party shall maintain the following insurance coverages: 

1. Comprehensive Liabilitv. Commercial general liability insurance insuring against claims for 
bodily and personal injury, death and property damage caused by such party, its employees, agents or 
contractors providing in the aggregate a minimum combined single limit liability protection of Two Million 
Dollars ($2,000,000) per occurrence. 

2. Workers Compensation. Workers’ Compensation insurance in the statutory amount as required by 
the laws of the State of Arizona. Such insurance shall include a waiver of subrogation endorsement in favor 
of the other party. 

3. Automobile Liabilitv. Automobile insurance on all vehicles owned or operated by party which are 
used in any way to Mi l l  its obligations under this Agreement. Such insurance shall provide a minimum 
coverage amount of $1,000,000 combined single limit for bodily injury and property damage. 

4. Such insurance coverage shall be maintained under one or more policies of 
insurance from a recognized insurance company qualified to do business within the Franchise Area and 
having a Best’s rating of not less than A with a financial size of not less than IX. Each party shall furnish 
evidence of insurance satisfactory to the other prior to the date of this Agreement and thereafter at least ten 
(10) days prior to the expiration of any insurance coverage required to be maintained hereunder, that 
insurance coverage required hereunder is in force during the Term of this Agreement. 

General Provisions. 
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Vistancia, LLC EXHIBIT "8" 

COXCOIM, INC. 
& 

COMMERCIAL BUILDING SERVICE AGREEMENT 

This COMMERCIAL BUILDING SERVICE AGREEMEN" ("Agreement") is entered into this 
day of , 2005 between CoxCom, Inc., a Delaware corporation d/b/a Cox Communications 
Phoenix, on behalf of itself and its AEliates (as hereinafter defined in this Agreement) ("Cox"), located at 20401 
North 29& Avenue, Phoenix, AZ 85027, and Vistancia, LLC, a Delaware limited liability company ("Master 
Developer"), located at 6720 N. Scottsdale Road, Suite 160, Scottsdale, AZ 85253. Capitalized terms not otherwise 
defined in this Agreement shall have the meanings ascribed to them in Amendix A attached hereto. 

RECITALS 

A. Whereas Master Developer is the beneficial owner (or the former beneficial owner, as to property 
that has been sold to third parties) of and is developing Vistancia, an approximately 7,100 acre 
master planned community which includes certain planned commercial buildings, located in the 
City of Peoria, Arizona ("Peoria"), in accordance with that certain Development and Annexation 
Agreement executed by Peoria on October 4,200 1 and thereafter recorded in the Official Records 
of Maricopa County, Arizona, on October 24, 2001, in Instrument No. 2001-0986718 and the 
PAD plan and other approvals and entitlements referenced therein and related thereto, as amended 
fiom time to time. 

B. Whereas Cox has the legal authority and technical expertise to install the Technology Facilities 
necessary to provide Communication Services to the Buildings (as hereinafter defined). 

C. Whereas the parties had previously entered into an Amended and Restated Property Access 
Agreement dated September 25, 2003 (the "PA"'), which they now desire to terminate and 
replace with this Commercial Building Service Agreement. 

NOW, THEREFORE, in consideration of the mutual covenants contained in this AGREEMENT, and other 
good and valuable consideration, the receipt and adequacy of which are hereby acknowledged, Master Developer 
and Cox agree as follows and the PAA is hereby terminated in its entirety, it being agreed that the PAA shall be of 
no further force or effect and is replaced and superseded in its entirety by this Agreement: 

AGREEMENT 

1. Definitions. 

The following terms shall have the following meanings for all purposes under this Agreement: 

(a) *'Agreement Date" means the date first set forth in this Agreement. 

(b) "Backbone Conduit'' means telecommunications conduit, and pull boxes and vaults serving such 
conduit, owned by Cox, and which is located along the boundary of public streets within rights-of- 
way and along the boundary of public streets within the Vistancia property. The term "Backbone 
Conduit" does not include Building Conduit. 

(e) "Building Conduit" means telecommunications conduit which is owned and installed by Owners, 
and located on the property of a Building to which Cox is providing Communication Services, and 
which connects a Building with the Backbone Conduit or with other telecommunications facilities 
located within the right-of-way abutting a Building property upon which the Building Conduit is 
located. The term "Building Conduit" does not include Backbone Conduit. 
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"Building" means a building or other structure within Vistancia that is used for commercial 
(including, but not limited to, office and retail), office, employment center, and/or industrial 
purposes in accordance with applicable zoning and recorded deed restrictions. The term 
"Building" does not include any apartment building, multifamily residential building, or other 
building or structure occupied as a residence. If a building or other structure within Vistancia is 
used for both a commercial, office, employment center, and/or industrial purpose that would 
qualify it as a "Building" pursuant to the foregoing definition, and for another purpose that would 
not qualify it as a "Building" pursuant to the foregoing definition, then such building or other 
structure shall be deemed a "Building" hereunder only with respect to that portion thereof that is 
used for such commercial, office, employment center, and/or industrial purpose(s). 

"Contractors" means contractors, subcontractors, material providers and suppliers. 

"Customer Premises Equipment" means Cox-owned, leased or for sale equipment installed within 
the commercial customer's space to facilitate any of the Communication Services subscribed to, 
including but not limited to, converter boxes, cable modems, digital audio receivers, remote 
control devices and signal amplifiers. 

"Internet Access Services" means the high speed Internet access service Cox provides, currently 
marketed as 'Cox High Speed internet. 

"Local Exchange Carrier" means the local telephone company, which can be either a Bell 
operating company, e.g. Qwest, or an independent, which provides local telephone transmission 
service. 

"Master Declaration" means that certain Declaration of Covenants, Conditions and Restrictions for 
Vistancia dated July 9, 2003 and recorded July 9,2003, in Instrument No. 2003-0898772, official 
records of Maricopa County, Arizona, as amended from time to time, which among other things, 
provide for the organization of Vistancia Maintenance Corporation. 

"Master Developer" means Vistancia, LLC, a Delaware limited liability company, its successors 
and assigns. 

"Official Records" means the official records of the Recorder for Maricopa County, Arizona, 
pertaining to real property. 

"Owner" means any person or entity who acquires or otherwise takes legal title from Master 
Developer of a development parcel or platted lot for the purpose of development and construction 
of one or more Buildings thereon, and such person or entity% successors and assigns. 

"Plat" means a map of dedication, map of private tract dedication, parcel map, or subdivision plat 
recorded by Master Developer or with the consent of Master Developer for the purpose, among 
other things, of creating one or more legal development parcels for sale to one or more Owners, 
which map of dedication, parcel map, or subdivision plat establishes, among other things, major 
arterial streets and rights of way for dedication to Peoria or other political subdivision with 
jurisdiction over Vistancia or the applicable portion thereof. A Plat described in the preceding 
item is sometimes hereafter referred to as a "Parcel Plat.'' 

. 

"RPUE" means that certain Roadway and Public Utility Easement dated , 2005 and 
recorded in the Office of the Maricopa County Recorder at Instrument No. 

"Vistancia" means the approximately 7,100 acre master planned community developed in Peoria, 
Arizona, described in Recital A. 
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"Technology Facilities" means all Facilities, including, but not limited to, on-site and off-site 
equipment, which is installed for andor used in the distribution of Communication Services by 
Cox to Buildings, including but not limited to equipment cabinets, network interface units, 
conduit, lines, fiber, wires, cable, pipes, sleeves, pads, cross connect panels, fibern1 interfaces, 
cabling interfaces, patch panels and cords, routershridgers, fiber transceivers, test equipment, 
power interfaces, service drop wiring and service laterals and other structures and improvements; 
but the meaning of the term does not include Customer Premises Equipment nor does the term 
include any conduit built by Master Developer or an Owner. 

"Communication Services" shall mean Video Television Services, Internet Access Services and 
Telephone Service provided to or within Vistancia. 

"Telephone Service" shall mean local and long distance telephone service provided by Cox 
through one or more affiliates or third parties. 

"Unavoidable Delay" means a delay caused by events, circumstances or acts beyond a party's 
reasonable control. Such events, circumstances or acts may include, without limitation, and only to 
the extent beyond the affected party's reasonable control and not resulting from such party's failure 
or inability to fulfill a monetary obligation, an intervening act of God or public enemy, fire, 
hurricane, storm, adverse weather conditions, flood, earthquake, epidemic, explosion, volcanic 
eruption, lightning, nuclear radiation, earth slides, geologic or archaeological condition, 
contamination of soil or groundwater with hazardous materials, loss of power or utilities, power 
surges, quarantine restriction, freight embargo, act of war (declared or undeclared), riot, public 
discord, civil disturbance, act or threat of terrorism, sabotage or criminal damage, regulatory 
delay, litigation challenging the validity or enforceability of this Agreement, change in law, 
regulation or policy prohibiting a party from performing its obligations, government expropriation 
of property or equipment, dissolution or disappearance of utilities, carriers or suppliers of unique 
materials or equipment or materials or equipment having long delivery periods, a failure to meet 
delivery schedules by any utility or by any carrier or supplier of unique materials or equipment or 
by any carrier or supplier of materials or equipment having long delivery periods, interruption or 
casualty in the transportation of materials or equipment or failure or delay by another party in the 
performance of an act that must be performed before the action that is delayed. 

"Video Television Services'' means the transmission to users of video programming or other 
programming services provided through any hardware, equipment or other facilities related to 
such services, together with such user interaction, if any, which is required for the selection or use 
of the video programming or other programming services. 

"Village Association" means each Village Association as defined in and formed pursuant to the 
Master Declaration and the applicable Village Declaration therefor. 

"Village Declaration'' means each Village Declaration as defined in and recorded pursuant to the 
Master Declaration, each as amended from time to time 

"Vistancia Maintenance Corporation" means the Arizona non-profit corporation to be organized 
pursuant to the Master Declaration, its successofs and assigns. 

2. Term. 

The initial term of this Agreement (the "Initial Term") shall be for a period of twenty (20) years, which 
commenced on September 25, 2003. At the end of the Initial Term, this Agreement will automatically renew for 
successive terms of five years each (each such five year term being hereinafter referred to as a "Renewal Term"), 
unless either party gives written notice of its intent not to renew to the other party at least 90 days prior to expiration 
of the Initial Term (or the Renewal Term then in effect, as applicable). The Initial Term and any Renewal Term are 
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subject to early termination as provided in Sections 9 and 10 of this Agreement. The Initial Term and any Renewal 
Term are collectively referred to as the "Term." 

3. License and Access Rights. 

(a) Development Process. As used herein, the term "Development Process" means the application 
and processing by the Master Developer (or by a third party developer with the Master 
Developer's consent) of each Parcel Plat, the recording of Declarations (including, without 
limitation, the Master Declaration, the Village Declarations, and all similar Declarations and 
filings contemplated by the Master Declaration andor any Village Declaration), the filing of Maps 
of Dedication and Maps of Private Tract Dedication, and similar processes customarily utilized in 
the development of subdivisions and commercial properties; it being further understood that 
"Development Process" shall include, without limitation, the establishment of Platted Easement 
Areas along all streets and thoroughfares, together with such additional locations as may be 
reasonable or expedient in carrying out the intent of this Agreement and the Non-Exclusive 
License. 

(b) Grant of Access. The parties agree that the following terms shall apply to any rights granted to 
Cox pursuant to the RPUE andor any Plats recorded after recordation of the RPUE and this 
Agreement 

(i) Neither the construction and installation nor the repair, replacement and maintenance of 
Technology Facilities by Cox shall unreasonably interfere with the development of any 
Building or with the use or enjoyment thereof by any Owner or subsequent owner 
thereof. 

(ii) During the Development Process, the Master Developer shall establish and delineate (or 
cause to be established and delineated) Platted Easement Areas sufficient to allow Cox to 
fulfill its obligations hereunder. In the event that the provisions of this Agreement and 
the RPUE (or any future recorded Plat, as to areas of Vistancia not platted at the time of 
recordation of the RPUE) are not sufficient to allow Cox to fulfill its obligations 
hereunder, Master Developer shall use commercially reasonable efforts to grant or cause 
to be granted to Cox such additional, perpetual, non-exclusive easement rights or rights 
of access as are reasonably necessary for Cox to fulfill said obligations. In the event that 
Master Developer does not fulfill its obligations in the immediately preceding sentence, 
Cox may, in its sole discretion and in addition to any other rights it may have, (i) seek 
specific performance of Master Developer's obligations hereunder and/or (ii) require 
Master Developer to reimburse Cox for the actual cost (plus reasonable expenses) of 
acquiring such rights. 

(iii) Cox shall not unreasonably interfere with the use of the Platted Easement Areas by other 
providers of services or utilities. Specifically, it is understood by Cox that sanitary 
sewer, storm sewer, natural gas, electricity, and other simiiar utility services may coexist 
with Cox in the Platted Easement Areas; and, further, that Cox's rights are non-exclusive 
and the Platted Easement Area may be utilized by other, even competitive, service 
providers. 

(e) Repair of Improvements. Cox shall promptly repair and restore (to their condition existing 
immediately prior to such use by Cox exclusive of normal wear and tear) any on-site or off-site 
improvements that are damaged or destroyed in connection with or arising fiom any use by Cox of 
the rights granted to Cox pursuant to this Agreement. 

-4- 



4. Communication Services & Technology Facilities Obligations of Cox. 

(a) Cox Obligation to Provide Communication Services. Upon occupancy of the first Building, 
Cox agrees to make available, at a minimum, the following Communication Services to Owners, 
tenants and other occupants of the Buildings, which Communication Services shall be provided by 
Cox in accordance with the standards set forth in Exhibit B. 

(9 Video Television Services. Subject to legal and regulatory constraints, Communication 
Services for each Owner, tenant or other occupant of a Building who subscribes for such 
service; provided that Cox shall be entitled to cause such service to be provided directly 
or by or through a parent, subsidiary or Affiliate of Cox. 

cw Service Standard & Upgrades. Subject to any requirements in the franchise agreement 
between Cox and the applicable franchise authority, Cox shall upgrade the 
Communication Services within a reasonable time at no cost to Master Developer, any 
Owner, or any tenant or other occupant of a Building, to keep Communication Services at 
a level of service that equals or exceeds the services being offered within the 
metropolitan statistical area of the community by substantially similar providers of the 
services included in the term "Communication Services" hereunder. If and when Cox 
makes other products commercially available, Cox will offer future Communication 
Services comprising all or a portion of the Communication Services to Buildings and the 
Owners, tenants and other occupants thereof, when it is technically, economically and 
operationally feasible to do so. 

(iii) Telephone Service. Subject to legal and regulatory requirements, Cox shall offer 
Telephone Service to each Owner, tenant and other occupant of a Building who 
subscribes for such service; provided that Cox shall be entitled to provide such service by 
or through a parent, subsidiary or Affiliate of Cox, including but not limited to Cox 
Arizona Telcom, LLC; and provided further that Cox shall have access to such Building 
and Cox shall meet reasonable customer requirements for individual telephone numbers 
per Owner, tenant or occupant, but in no event shall Cox be required to exceed the 
number of telephone numbers per Owner, tenant or occupant than are available fiom time 
to time from the Local Exchange Carrier. 

(iv) Internet Bandwidth Access Services. Subject to legal and regulatory constraints, Cox 
shall provide internet Bandwidth Access Service for each Owner, tenant or other 
occupant of a Building who subscribes to such service; provided that Cox shall be 
entitled to cause such service to be provided by or through a parent, subsidiary or 
Affiliate of Cox. 

(b) Master Developer or Owner Obligation to Provide Trenches. Cox shall have no obligation to 
install the Technology Facilities or deliver the Communication Services to a Building within any 
phase or portion of Vistancia in which Master Developer or the applicable Owner, tenant or other 
occupant of such Building has not, at its own expense, constructed such trenches as are needed for 
Cox to install the Backbone Conduit and associated Technology Facilities. 

(c) Cox Obligation to Provide Technology Facilities. Cox agrees to construct, provide, install, 
repair, replace and maintain all Technology FaciIities required in order to provide the 
Communication Services to the Buildings within Vistancia pursuant to the construction policies 
and tariffs of Cox, provided that the Technology Facilities will be installed and provisioned over 
time, on a phase-in basis during the Initial Term of this Agreement, so long as the Communication 
Services can be provided to each Owner, tenant or other occupant of a Building upon initial 
occupancy of such Building. 

(9 Design & Installation Conditions. Cox shall design and install the Technology Facilities 
(exclusive of the trenching that is the responsibility of Master Developer or the applicable 
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(fi) 

(ii) 

Owner, tenant or other occupant pursuant to this Agreement) in accordance with the 
standards set forth in Exhibit A. However, Cox shall have no obligation to install the 
Technology Facilities or deliver the Communication Services to any Building within any 
phase or portion of Vistancia in which Master Developer or the applicable Owner, tenant 
or other occupant has not, at its own expense: (1) completed construction of any 
Buildings or structures required by Master Developer or the applicable Owner, tenant or 
other occupant in which any Technology Facilities will be iocated; (2) performed the 
excavation, opening and closing (subject to the provisions of subsections 5(c) and 6(bU 
of joint trenches to accommodate Cox's Technology Facilities on or serving such phase or 
portion of Vistancia (limited, in the case of trenches in the right of way dedicated to City 
of Peoria, Peoria or other applicable governmental authority, to such Technology 
Facilities as Cox is permitted by such governmental authority to install in such trenches) , 
which joint trenches shall conform to the route and specifications provided by the APS 
plans for such trenches (it being agreed that any additional trenching beyond the APS 
route and specifications that may be necessary to accommodate Cox's Technology 
Facilities shall be in accordance with the Western States joint Trench Formula and shall 
be the responsibility of Cox andor other utility companies in the trench as provided in 
subsection 5tc) and not the Master Developer or Owner, tenant or other occupant); (3) 
provided to Cox, without charge, access to any building utility closets or rooms, related 
W A C  systems, and foundation sleeves. 

Selection of Contractors. Cox shall select the Contractors to be used for installation of 
its portion of the Technology Facilities to be installed by Cox. Cox shall give written 
notice to Master Developer and the applicable Owner of the selection of Cox's 
Contractors and Cox will be responsible for providing such Contractors with plans, 
specifications and design detail for all Technology Facilities Cox installs. 

Construction & Installation. Except for Building Conduit that is the responsibility of an 
Owner as provided in this Agreement, Cox shall be solely responsible for providing, 
placing, constructing and installing the appropriate Technology Facilities as necessary to 
provide the full range of Communication Services to Buildings (subject to legal and 
regulatory restraints), in accordance with applicable law. I 

Approvals, Permits & Compliance. Cox shall be solely responsible for the following 
with respect to all work performed by Cox or its contractors, agents or employees: all 
reasonable and legally required consents, approvals, applications, filings, permits, 
licenses, bonds, insurance, inspections, construction, labor, material, equipment, tools, 
safety compliance, quality/ standards compliance, and compliance with all applicable 
laws, rules and ordinances. 

Ownership and Maintenance. Cox at all times shall retain title to and control of the 
Technology Facilities. The Technology Facilities, or any portion thereof, shall not be 
considered fixtures, but the personal property of Cox (unless otherwise stipulated to in 
writing to Cox). Upon termination of this Agreement, Cox shall retain title to and control 
of the Technology Facilities and, at its option, may either remove the Technology 
Facilities fiom Vistancia or leave such Technology Facilities in place at its own cost and 
expense. Cox shall operate, repair, replace and maintain all Technology Facilities at its 
own cost and expense. 

(d) Early Termination Upon Cessation of Service. In the event that Cox is unable to or is otherwise 
prevented fiom providing any of the Communication Services by legal or regulatory constraints, 
Cox or Master Developer shall have the right to terminate this Agreement, in applicable part or in 
whole, as provided in Section 10, but shall not have the right to seek remedies of specific 
performance or damages for default. 
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(e) Individual Subscriber Basis. The Communication Services provided by Cox under this 
Agreement will be provided on an individual subscriber basis. The terms and conditions in the 
subscriber agreement regarding charges for Communication Services and Customer Premises 
Equipment (including as to the amount of any deposit, advance payment, rental or purchase of 
associated Customer Premises Equipment and installation or hookup fees) shall be the same as are 
generally available from Cox in Peoria and the area of the City of Peoria adjacent to Vistancia 
andor as set forth in Cox's tariffs for local exchange as set forth with the Arizona Corporation 
Commission. 

( f )  Billing Subscribers. Cox will be responsible for billing subscribers for the Communication 
Services. Cox shall not look to or otherwise hold Master Developer or any Owner liable or 
responsible in any manner for payment of individual subscriber fees or related costs (except fees 
for Communication Services provided directly to Master Developer or any Owner as a subscriier 
will be the responsibility of such subscriber). Cox reserves the right to terminate Communication 
Services to any subscriber who does not timely pay billed amounts or who otherwise fails to abide 
by the terms and conditions of its subscriber agreement. 

5. Technology Facilities Cooperation & Coordination by Master Developer. 

(a) Cooperation by Master Developer. Master Developer shall cooperate and coordinate with Cox 
in the design, permitting, construction and installation of the Technology Facilities described in 
Exhibit A and shall establish and implement procedures to facilitate the orderly and efficient 
design, permitting and construction of the Technology Facilities in Buildings within all phases of 
development of Vistancia during the Term of this Agreement. 

(b) Cox Trenching Obligations. Unless otherwise provided for under this Agreement or otherwise 
due to the failure of Cox to comply with the terms and provisions of this Agreement, Cox shall not 
be obligated, except as provided for in this subsection 5(c), to perform or pay for the excavation, 
opening or closing of any joint trench on or serving any portion of Vistancia, or provide 
installation of the building sleeves from the joint trenches to any building, all of which shall be 
and remain solely the responsibility of Master Developer andor the applicable Owner($. 
Notwithstanding any contrary provision hereof, if Cox determines that any trenching is necessary 
to accommodate Cox's Technology Facilities that is wider than, deeper than, or otherwise beyond 
or different from the APS route and specifications (such trenching being hereinafter referred to as 
"Additional Trenching"), then Cox shall reimburse to Master Developer (or the applicable Owner, 
tenant or other occupant of a Building, if it installs the Additional Trenching) a proportionate 
share of the cost thereof. Cox shall provide notice to Master Developer and the applicable Owner, 
tenant or other occupant of the need for any Additional Trenching prior to Master Developer's (or 
the Owner's, tenant's or other occupant's, as applicable) commencement of construction of the 
trench that requires any such Additional Trenching. Cox will pay the cost of Additional Trenching 
based on the Western States joint Trench Formula. 

6. Technology Facilities Cooperation & Coordination by Cox. 

(a) Installation of Technology Facilities. Cox shall (i) cooperate and coordinate with Master 
Developer and the applicable Owners in the design and construction of the Technology Facilities 
described in Exhibit A for those portions of Vistancia that are sold by Master Developer for 
development of Buildings to Owners through escrows that close during the Term of this 
Agreement, (ii) commence and complete its design, construction and installation obligations in a 
timely and effective manner, in accordance with Master Developer's (or the applicable Owner's, 
tenant's or other occupant's, as applicable) construction schedule for a particular Building (i.e., 
new construction), and (iii) keep Master Developer and the applicable Owner, tenant or other 
occupant fully and timely informed throughout the course of design and construction. 
Notwithstanding the foregoing, the Owner, tenant or other occupant undertaking such construction 
shall provide Cox with at least six (6) months notice prior to Cox beginning construction so that 
Cox can obtain adequate capital for such construction. Without limitation of the foregoing, Cox 
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shall make the design for the Technology Facilities for any given Building available to Master 
Developer and, if applicable, the Owner, tenant or other occupant upon completion; provided, 
however, that in all events Cox must make such design available in sufficient time to 
accommodate Cox's design within the planddesign for the trench in which the applicable 
Technology Facilities will be installed. Master Developer and, if applicable, the Owner, tenant or 
other occupant, shall have five business days to discuss the design with Cox so that the planning 
and progress of Vistancia or such subdivision will not be interrupted or adversely impacted. 

(b) Timely Delivery of Plans. At all times during the Term of this Agreement, and at all relevant 
times thereafter, Cox will provide to Master Developer or the applicable Owner, tenant or other 
occupant wiring routing plans for all Technology Facilities that Cox intends to construct and 
install at Vistancia sufficiently in advance of such planned construction and installation of 
Technology Facilities so as to permit and facilitate timely and cost-effective coordination and 
cooperation by the respective parties in the performance of the development work to be performed 
by each. Master Developer and/or any Owner, tenant or other occupant undertaking construction 
of a Building shall provide no less than ten (10) business days notice to Cox of the fmal date for 
installation of Technology Facilities within any trench constructed by Master Developer or such 
Owner, tenant or other occupant. So long as the foregoing notice has been provided, in no event 
shall Master Developer or any Owner, tenant or other occupant be required or obligated to reopen 
a completed trench to accommodate the installation of any Technology Facilities, which 
re-opening shall be the sole responsibility and expense of Cox. 

(c) Governmental Permits. Cox will be responsible for obtaining all governmental permits and 
licenses, zoning variances and other governmental approvals, at Cox's sole cost and expense, that 
are required for the construction and installation of the Technology Facilities by Cox. 

(d) Warranty. Cox makes no warranty, expressed or implied, as to the design or construction of the 
Technology Facilities, except that Cox represents and warrants that the Technology Facilities 
installed by Cox: 

(9 Are owned by Cox without the right of any other person or party to remove or alter the 
same; and 

(3 Shall provide the Communication Services and otherwise satisfy the operating 
specifications and parameters set forth in this Agreement. 

(e) Construction Manager. Cox shall appoint a manager to act as a single point of contact for 
coordination and cooperative implementation of procedures for resolving day- to-day construction 
issues with respect to Buildings within Vistancia. 

7. Insurance; Indemnification; Waiver of Subrogation. 

(a) Required Insurance. During the Term of the Agreement, Cox and Master Developer each shall 
maintain insurance satisfying the requirements of Exhibit C. 

(b) Damage or Destruction by Master Developer. In the event that Master Developer or the agents 
thereof shall negligently or willfully damage or destroy any Technology Facilities owned by Cox 
in connection with or arising from the construction or installation of any on-site or off-site 
improvements, then Master Developer shall reimburse Cox for the cost and expense of repairing 
the same. 

(c) Damage or Destruction by Cox. In the event that Cox or the agents thereof shall negligently or 
willfully damage or destroy any on-site or off-site improvements in connection with or arising 
fiom the construction or installation of any Technology Facilities, then Cox shall reimburse 
Master Developer for the cost and expense of repairing the same. 

1299443~3/17805-0001 -8- 



(a) No Liability for Computer Damage. Notwithstanding any contrary provision in this Agreement, 
in no event shall Cox or Master Developer be liable to the other party for any loss, recovery or 
restoration or any electronically generated or stored data or for damage to computer or any other 
technology-related equipment of any such person or entity or any loss of income or revenue 
resulting therefirom. 

(e) Waiver of Subrogation. Notwithstanding any contrary provision of this Agreement, each party to 
this Agreement hereby waives all rights that it may have against the other to recover for any loss 
arising out of or incident to Occurrence of the perils covered by property and casualty insurance 
that is required to be carried by each party hereto pursuant to subsection (a), notwithstanding the 
amount and type of such insurance coverage elected to be carried by such party hereunder or 
whether or not such party has elected to be self-insured in any amount or to any extent, except 
with respect to the reimbursement provisions of subsections (b) and (c) above to the extent not 
covered by insurance; and the parties hereto acknowledge and agree that the intent of this 
provision is to eliminate any risk of loss or liability to any party who may have caused or created 
to the detriment of the other party any loss or liability which would have been covered by property 
insurance and liability insurance if such other party had obtained such insurance coverage (or an 
adequate amount thereof) in lieu of self-insurance or an inadequate amount of, or coverage under, 
such insurance) except as noted with respect to subsections (b) and (c). 

( f )  Ownership. Master Developer represents and warrants that it had fee title to the Vistancia 
property as of the commencement of the Initial Term, subject to all covenants, conditions, 
restrictions, reservations, easements and declarations or other matters of record or to which 
reference is made in the public record. Master Developer shall indemnify Cox for any claims, 
losses, suits, damages (including court costs and attorneys fees) arising out of a breach of this 
warranty. 

8. Representations and Warranties 

(a) By Master Developer. Master Developer hereby represents and warrants to Cox as follows: 

(9 Organization and Authority. Master Developer is a duly organized limited liability 
company created under the laws of the State of Delaware, is qualified to engage in 
business in the State of Arizona, has the requisite power and all required governmental 
approvals to carry on its present and proposed activities, and has full power, right and 
authority to enter into this Agreement and to perform each and all of the obligations of 
Master Developer provided for herein and therein. 

(E) Due Execution. Each person who, in the name of Master Developer, executes this 
Agreement has been duly authorized to execute this Agreement on behalf of Master 
Developer. 

(iii) No Conflict. Neither the execution and delivery by Master Developer of this Agreement, 
nor the consummation of the transactions contemplated hereby, is at the time executed in 
conflict with the governing instruments of Master Developer or any other agreements or 
instruments to which it is a party or by which it is born4 and as of the Agreement Date, 
and without otherwise limiting or qualifying the other representations, warranties and 
covenants of Master Developer under this Agreement, the executive management of 
Master Developer has no knowledge of any written notice asserting a claim that might 
reasonably be expected to materially impair the use of the Communication Services. 

(iv) Compliance with Law. Master Developer is in material compliance with all laws and 
regulations applicable to Master Developer activities in connection with this Agreement. 

(b) By Cox. Cox hereby represents and warrants to Master Developer as follows: 
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(0 Organization and Authority. Cox is a duly organized corporation created under the 
laws of the State of Delaware, is qualified to engage in business in the State of Arizona, 
has the requisite power and all required licenses to carry on its present and proposed 
activities, and has full power, right and authority to enter into this Agreement and to 
perform each and all of the obligations of Cox provided for herein and therein. 

(ii) Due Authorization. Cox has taken or caused to be taken all requisite corporate action to 
authorize the execution and delivery of, and the performance of its obligations under, this 
Agreement. 

(iii) Due Execution. Each person who, in the name of Cox, executes this Agreement has been 
duly authorized to execute this Agreement on behalf of Cox. 

(iv) No Conflict. Neither the execution and delivery by Cox of this Agreement nor the 
consummation of the transactions contemplated hereby is at the time executed in conflict 
with the governing instruments of Cox or any other agreements or instruments to which it 
is a party or by which it is bound, and as of the Agreement Date, and without otherwise 
limiting or qualifying the other representations, warranties and covenants of Cox under 
this Agreement, the executive management of Cox has no howledge of any written 
notice asserting a claim that might reasonably be expected to materially impair the use of 
the Communication Services. 

(VI Compliance with Law. Cox is in material compliance with all laws and regulations 
applicable to Cox's activities in connection with this Agreement. 

9. Default and Remedies. 

(a) Events of Default. Except in case of Unavoidable Delay (in which event the time for performance 
hereunder shall be extended by the period of time that such Unavoidable Delay exists), each of the 
following circumstances shall constitute a default under this Agreement, in which case the 
non-defaulting party shall have the remedies provided below and in Section 10 with respect to the 
default that has occurred: 

(9 Performance Default. A party shall be in "Performance Default" if the party fails to 
perform any obligation hereunder when performance is due and commence the cure 
thereof within 30 days of receipt of notice of the failure and diligently prosecute such 
cure to completion. 

(b) Remedies for Performance Default. In the event of a Performance Default, the nondefaulting 
party shall have the right to cure on behalf of the defaulting party any default hereunder, and to 
obtain reimbursement from the defaulting party for the cost of such cure, together with interest 
thereon from the date such cost was paid until reimbursed at the rate of 12% per annum, in 
accordance with the applicable dispute resoiution procedure of Section 11. The non-defaulting 
party shall have the right to offset against the amount due any amount then due, or thereafter 
becoming due, to the defaulting party from the non-defaulting party after such amount has been 
determined in accordance with the applicable dispute resolution procedure of Section 11. 

(c) Cox Additional Remedies. In the event of a Performance Default by Master Developer, Cox shall 
have the right to collect actual damages, obtain specific performance or injunctive relief in 
accordance with the applicable dispute resolution procedure of Section 11. 

(d) Master Developer Additional Remedies. In the event of a Performance Default by Cox, Master 
Developer shall have the right to collect actual damages, obtain specific performance or injunctive 
relief in accordance with the applicable dispute resolution procedure of Section 11. 

l2W643~3/17805-OOol -10- 



(e) Termination. The non-defaulting party shall have the right to terminate, cancel or rescind this 
Agreement as provided for in the applicable subsections of Section 11. 

(f) Monetary Damages. The non-defaulting shall have no right to obtain monetary damages except 
as expressly provided in this Section 9. 

(g) No Consequential Damages. The defaulting party shall have no liability for incidental, indirect, 
consequential or punitive damages. 

10. Termination and Partial Termination; Rights of Parties after Termination. 

(a) Additional Rights to Terminate. In addition to termination on expiration of the Initial Term as 
provided in Section 2 or termination as permitted under Section 9, this Agreement may be 
terminated or partially terminated under the following circumstances: 

(9 Cessation or Interruption of Technology Service. In the event Cox is unable or 
otherwise fails to provide Video Television Services or Internet Bandwidth Access 
Service to Buildings within Vistancia or any portion thereof, or in the event Cox is unable 
or otherwise fails to provide Telephone Services directly or through a third party to 
Buildings within Vistancia or any portion thereof, or in the event that Cox discontinues 
providing any such Communication Service for any reason whatsoever, Master 
Developer shall have the right to terminate this Agreement effective as of the time that 
Cox ceased to provide the affected Communication Service. 

(b) Continuing Rights & Obligations. After a termination or partial termination, the continuing 
rights and obligations of Cox and Master Developer shall be as follows: 

0) Termination Upon Default or Other Termination or Expiration. From and after the 
expiration or earlier termination of this Agreement (including, but not limited to, any 
termination due to uncured default): (A) Cox shall continue to have the rights of access 
to, each Building provided by the RPUE and all Platted Easement Areas contained on 
Plats that have been recorded as of the date of such expiration or termination, and (B) 
Cox may continue to deliver Communication Service to the Buildings located within such 
Plats, and install, operate and maintain its Technology Facilities within such Platted 
Easement Areas, all in accordance with the terms of the RPUE (andor the applicable 
Plat). No termination or expiration of this Agreement shall terminate or restrict in any 
way the rights that Cox has or may have by applicable law or regulation to offer and 
provide Communication Services to Owners, tenants or other Occupants of buildings 
located within Plats that have been recorded as of the date of such termination or 
expiration. 

11. Dispute Resolution Mechanisms. 

The parties have agreed on the following mechanisms in order to obtain prompt and expeditious resolution 
of disputes hereunder. In the event of any dispute, controversy or claim of any kind or nature arising under or in 
connection with the Agreement and the parties are unable to resolve through informal discussions or negotiations, 
the parties agree to submit such dispute, controversy or claim to mediation or arbitration in accordance with the 
following procedures: 

(a) Mediation. In the event that there is an unresolved dispute not provided for in any other Section 
of this Agreement, either party may make written demand for mediation to the other party and to a 
mediator mutually acceptable to the parties (the "Mediator"). Within five ( 5 )  business days after 
receipt of such demand, the responding party may forward to the Mediator and the initiating party 
a written response setting forth any other issues and concerns which they believe are relevant to 
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the issues presented for mediation. Unless otherwise agreed, once a demand for mediation has 
been filed, there shall be no ex parte communications with the Mediator. 

Information. A Mediator shall promptly determine if all parties are in possession of adequate 
information necessary to evaluate the issues and concerns set forth in the demand notice and/or the 
response thereto (collectively the "Claims"). In the event he deems that they are not, he shall 
utilize his best efforts to obtain the information in a prompt manner. The Mediator shall 
immediately prepare and deliver an agenda to both parties within fifteen (15) days after the 
demand for mediation was received. The Mediator shall then schedule a conference among the 
parties, to occur within thirty (30) days after the demand for mediation was received. The 
conference will be attended by the persons most familiar with the issues set forth in the Claims, 
and by a representative of each party, who is authorized to act on behalf of such party as to 
reaching an agreement on the Claims. The Mediator shall lead negotiations between the parties 
upon preparation of a written summary by the Mediator. The proceedings and all documents 
prepared exclusively for use in these proceedings shall be deemed to be matters pertaining to 
settlement negotiations, and not subsequently admissible at any further proceeding, except for the 
summaries of agreements prepared by the Mediator and acknowledged by the parties. The cost of 
the Mediator shall be borne equally by both parties. Upon a determination by the Mediator that 
M e r  negotiations are unlikely to achieve further meaningful results, he shall declare the 
mediation procedure terminated, and any matter not resolved may be referred to arbitration as 
provided below. 

Arbitration. Either party may demand arbitration by giving the other party written notice to such 
effect, which notice shall (i) describe, in reasonable detail, the nature of the dispute, controversy or 
claim and (ii) name an arbitrator who is experienced in the subject matter of the issue and dispute. 
Within ten (10) days after the other party's receipt of such demand, such other party shall name the 
second arbitrator who is experienced in the subject matter of the issue in dispute. The two 
arbitrators so named shall select a third arbitrator who is also experienced in the subject matter of 
the issue in dispute. 

Costs & Fees. Master Developer and Cox shall each bear fifty percent (50%) of all fees, costs and 
expenses of the arbitration, and each party shall bear its own legal fees and expenses, and costs of 
all experts and witnesses; provided, however, that if the claim by the party is upheld by the 
arbitration panel and in all material respects, then the arbitration panel may apportion between the 
parties as the arbitration panel may deem equitable the costs incurred by the prevailing party. 

Procedures. The party demanding arbitration shall request the arbitration panel to (i) allow for the 
parties to request reasonable discovery pursuant to the rules that are in effect under the State of 
Arizona Superior Court Rules of Civil Procedure for a period not to exceed sixty (60) days prior to 
such arbitration and (ii) require the testimony to be transcribed. 

Award Final. Any award rendered by the arbitration panel shall be final, conclusive and binding 
upon the parties and any judgment thereon may be entered and enforced in any court of competent 
jurisdiction. 

12. Assignment. 

(a) No Assignment. Neither Cox nor Master Developer may assign this Agreement or its rights under 
this Agreement or delegate its responsibilities for performance under this Agreement, and no 
transfer of this Agreement by operation of law or otherwise shall be effective, without the prior 
written consent of the other party(which shall not be unreasonably withheld, conditioned or 
delayed if it occurs prior to the expiration, termination or partial termination of this Agreement 
and which may be withheld in the sole and absolute discretion of the party whose consent is 
required if it occurs following the expiration, termination or partial termination of this 
Agreement), except as provided in subsections Cb) or Cc). 
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(b) Master Developer. Master Developer shall have the right to assign its right, title and interest (and 
to be concurrently relieved of related liabilities assumed in writing), without Cox's consent (i) to 
any other developer in connection with an assignment of substantially all of the then existing 
interest of Master Developer in Vistancia; (ii) to any entity which has, directly or indirectly, a 30% 
or greater interest in Master Developer (a "Master Developer Parent") or in which Master 
Developer or a Master Developer Parent has a 30% or greater interest (a "Master Developer 
Affiliate"); (iii) to any entity with which Master Developer and/or any Master Developer Affiliate 
may merge or consolidate; or (iv) to a buyer (whether by sale or exchange) of substantially all of 
the outstanding ownership units of Master Developer. Any such assignment by Master Developer 
shall not be effective until the assignee signs and delivers to Cox a document in which the 
assignee assumes responsibility for all of Master Developer's obligations under this Agreement 
arising from and after the effective date of assignment and if such assignee has entered into a 
written agreement, in form reasonably acceptable to Cox, assuming, without condition, reservation 
or exception, the obligations of Master Developer under this Agreement that are to be performed 
after the effective date of the assignment, then Master Developer shall be relieved of all 
responsibility for performance of its obligations under this Agreement which arise after the 
effective date of the assignment. 

(c) Cox. Cox may assign Cox's interest in this Agreement and in any easement, permit or other 
assurances of access granted to Cox hereunder or pursuant hereto respecting its Technology 
Facilities without Master Developer's consent (i) to any entity which has, directly or indirectly, a 
30% or greater interest in Cox (a "Parent") or in which Cox or a Parent has a 30% or greater 
interest (an "Affiliate"); (ii) to any entity with which Cox and/or any Affiliate may merge or 
consolidate; (iii) to a buyer (whether by sale or exchange) of substantially all of the outstanding 
ownership units of Cox or any AMiliate; (iv) to a buyer (whether by sale or exchange) of 
substantially all the assets of Cox used in the operation of Cox's business conducted in Peoria or 
other applicable governmental authority; or to any transferee of Cox's license (or other legal 
authority of Cox) to provide Video Television Services to customers in Peoria, upon the 
franchising authority's approval of any such transfer. Any such assignment shall not be effective 
until the assignee signs and delivers to Master Developer a document in which the assignee 
assumes responsibility for all of Cox's obligations under this Agreement arising from and after the 
effective date of assignment and if such assignee has entered into a written agreement, in form 
reasonably acceptable to Master Developer, assuming, without condition, reservation or exception, 
the obligations of Cox under this Agreement that are to be performed after the effective date of the 
assignment, then Cox shall be relieved of all responsibility for performance of its obligations 
under this Agreement which arise after the effective date of the assignment. 

13. Non-Exclusive. 

Nothing in this Agreement shall be construed to grant Cox any exclusive rights to provide Communication 
Services or Technology Facilities. 

14. Miscellaneous. 

(a) Amendments. No amendment of this Agreement shall be effective unless made in Writing 
executed by both Master Developer and Cox. 

(b) Integration. The parties agree that this Agreement, including all exhibits hereto, and the grant of 
easements or other assurances of access pursuant hereto, constitute the entire agreement and 
understanding between Master Developer and Cox with respect to the subject matter covered 
thereby and supersede all prior agreements except those referred to herein, representations and 
understandings, written or oral, between Master Developer and Cox with respect to such subject 
matter. 

(e) Attorneys' Fees. In the event of any dispute or legal proceeding (including judicial reference and 
arbitration) between the parties arising out of or relating to this Agreement or its breach, the 
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prevailing party shall be entitled to recover fiom the wn-prevailing party all fees, costs and 
expenses, including but not limited to attorneys' and expert witness fees and disbursements (and 
specifically including fairly allocated costs of in-house counsel), incurred in connection with such 
dispute or legal proceeding, any counterclaims or cross-complaints, any action to confum, correct 
or vacate an arbitration award, any appeals and any proceediig to establish and recover such costs 
and expenses, in such amount as the court, referee or arbitrator determines reasonable. Any party 
entering a voluntary dismissal of any legal proceeding without the consent of the opposing party in 
such proceeding shall be deemed the nonprevailing party. 

Unenforceability. The determination that any provision of this Agreement is invalid or 
unenforceable will not affect the validity or enforceability of the remaining provisions or of that 
provision under other circumstances. Any invalid or unenforceable provision will be enforced to 
the maximum extent permitted by law. 

Governing Law. This Agreement shall be governed by and construed in accordance with the laws 
of the State of Arizona. 

Notices. Any notice or demand fiom one party to the other under this Agreement shall be given 
personally, by certified or registered mail, postage prepaid, return receipt requested, by c o b e d  
fax, or by reliable overnight courier to the address of the other party set forth on the signature page 
of this Agreement. Any notice served personally shall be deemed delivered upon receipt, served 
by facsimile transmission shall be deemed delivered on the date of receipt as shown on the 
received facsimile, and served by certified or registered mail or by reliable overnight courier shall 
be deemed delivered on the date of receipt as shown on the addressee's registry or certification of 
receipt or on the date receipt is refused as shown on the records or manifest of the U.S. Postal 
Service or such courier. A party may &om time to time designate any other address for this 
purpose by written notice to the other party. 

Relationship of Parties. The relationship of Master Developer and Cox shall be one of 
independent contractor, not as agent, partner, joint venturer or employee. 

Third Party Beneficiaries. Nothing contained in this Agreement is intended or shall be construed 
as creating or conferring any rights, benefits or remedies upon, or creating any obligations of the 
parties hereto toward, any person or entity not a party to this Agreement. 

Waiver. No waiver by any party of any right or remedy under this Agreement shall be deemed to 
be a waiver of any other or subsequent right or remedy under this Agreement. The consent by one 
party to any act by the other party requiring such consent shall not be deemed to render 
unnecessary the obtaining of consent to any subsequent act for which consent is required, 
regardless of whether similar to the act for which consent is given. 

Writing Required. No act, delay or omission done, suffered or permitted by one party to this 
Agreement shall be deemed to waive, exhaust or impair any right, remedy or power of such party 
hereunder, or to relieve the other party fkom full performance of its obligations under this 
Agreement. No waiver of any term, covenant or condition of this Agreement shall be valid unless 
in writing and signed by the obligee party. No custom or practice between the parties in the 
administration of the terms of this Agreement shall be constmed to waive or lessen the right of a 
party to insist upon performance by the other party in strict compliance with the terms of this 
Agreement. 

Brokerage. Each party to this Agreement represents and warrants that it has not dealt with any 
real estate broker or agent or any finder in connection with this Agreement. Each party agrees to 
indemnify, protect, defend with counsel acceptable to the other party and hold harmless the other 
party against any claim for commission, fmder's fee or like compensation asserted by any real 
estate broker, agent, finder or other person claiming to have dealt with the indemnifying party in 
connection with this Agreement. 

12W643~3/17805-O001 -14- 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
1 
I 
I 

I 
1 
I 
I 
I 

I I 

(1) Additional Documents. Each party hereto shall execute and deliver an such additional 
instruments as may from time to time be necessary, reasonable andor appropriate and requested 
by another party in order to implement and carry out the obligations agreed to hereunder. 

(m) Continuing Effect. All covenants, agreements, representations and warranties made in or 
pursuant to this Agreement shall be deemed continuing and made at and as of the Agreement Date 
and at and as of all other applicable times during the Term. 

(n) Meaning of Certain Terms. When the context so requires in this Agreement, words of one 
gender include one or more other genders, singular words include the plural, and plural words 
include the singular. Use of the word "include" or "including" is intended as an introduction to 
illustrative matters and not as a limitation. References in this Agreement to "Sections" or 
"subsections" are to the numbered and lettered subdivisions of this Agreement, unless another 
document is specifically referenced. The word "party" when used in this Agreement means Master 
Developer or Cox unless another meaning is required by the context. The word "person" includes 
individuals, entities and governmental authorities. The words "government" and "governmental 
authority" are intended to be construed broadly and include governmental and quasi-governmental 
agencies, instrumentalities, bodies, boards, departments and officers and individuals acting in any 
official capacity. The word "laws" is intended to be construed broadly and includes all statutes, 
regulations, rulings and other official pronouncements of any governmental authority and all 
decrees, rulings, judgments, opinions, holdings and orders of a court, administrative body or 
arbitrator. 

(0) Rules of Construction. The language in all parts of this Agreement shall in all cases be construed 
simply, as a whole and in accordance with its fair meaning and not strictly for or against either 
party. The parties hereto acknowledge and agree that this Agreement has been prepared jointly by 
the parties and has been the subject of arm's length and carehl negotiation, that each party has 
been given the opportunity to independently review this Agreement with legal counsel, and that 
each party has the requisite experience and sophistication to understand, interpret and agree to the 
particular language of the provisions hereof. Accordingly, in the event of an ambiguity in or 
dispute regarding the interpretation of this Agreement, this Agreement shall not be interpreted or 
construed against the party preparing it, and instead other rules of interpretation and construction 
shall be utilized. 

(p) Counterparts. This Agreement may be executed in two or more counterparts, each of which shall 
be deemed an original, but all of which together shall constitute one and the same instrument, 

(q) Proprietary Information. Each party acknowledges and agrees that any and all information 
emanating fiom the other's business in any form is "Confidential Information", and each party 
agrees that it will not, during or after this Agreement terminates, permit the duplication, use, or 
disclosure of any such Confidential Information to any person not authorized by the disclosing 
party, unless such duplication, use or disclosure is specifically authorized by the other party in 
writing prior to any disclosure, provided that neither party shall have any obligation with respect 
to any such information that is, or becomes, publicly known through no wrongll act of such 
party, or that is rightfully received from a third party without a similar restriction and without 
breach of this Agreement. Each party shall use reasonable diligence, and in no event less than that 
degree of care that such party uses in respect to its own confidential information of like nature, to 
prevent the unauthorized disclosure or reproduction of such information. Without limiting the 
generality of the foregoing, to the extent that this Agreement permits the copying of Confidential 
Information, all such copies shall bear the same confidentiality notices, legends, and intellectual 
property rights designations that appear in the original versions. For the purposes of this Section, 
the term "Confidential Information" shall not include: information that is in the public domain, 
information known to the recipient party as of the date of this Agreement as shown by the 
recipient's written records, unless the recipient party agreed to keep such information in 
confidence at the time of its receipt; and information properly obtained hereafter fiom a source 
that is not under an obligation of confidentiality with respect to such information. 
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IN WITNESS WHEREOF, the parties hereto, intending to be legally bound hereby, have executed this 
Amended and Restated Property Access Agreement as of the date fust written above. 

VISTANCIA, LLC, a Delaware limited liability 
company d/b/a Cox Communications Phoenix 

Coxcom Inc., a Delaware corporation, 

By: Shea Homes Southwest, Inc., an Arizona 
corporation, its Member By: 

3. Steven Rizley 
General Manager and VP 

By: 
Its: 

By  Sunbelt Pleasant Point Investors, L.L.C., an Address: 20401North 29" Avenue 
Arizona limited liability company, its Member 

By  Sunbelt PP, LLLP, an Arizona limited Phone: (623) 322-7137 
Phoenix, AZ 85027 

Facsimile: (623) 322-79 18 liability limited partnership, its Manager 

By: Sunbelt Holdings Management, Inc., 
an Arizona corporation, its General 
Partner 

By: 
Curtis E. Smith, its Chief 
Operating Officer 

Address: 6720 N. Scottsdale Road 
Suite 160 
Scottsdale, AZ 85253 
Phone: (480) 905-0770 
Facsimile: (480) 905-1419 

and required copy to 
8800 N. Gainey Center Drive 
Suite 370 
Scottsdale, AZ 85258 
Phone: (480) 367-7600 
Facsimile: (480) 367-2841 

l2!B643v3/17805Mx) 1 -16- 

and required copy to 
1400 Lake Hearn Drive 
Atlanta, GA 303 19 
Attx General Counsel 
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Lender Consent: 

The undersigned hereby consents to the foregoing Commercial Building Service Agreement, as required by the 
terms of the loan documents evidencing the loan to Vistancia, LLC,a Delaware limited liability company made by 
Residential Funding Corporation, a Delaware corporation, whose interest has been assigned to the undersigned RFC 
Construction Funding Corp., a Delaware corporation: 

RFC CONSTRUCTION FUNDING COW., a Delaware 
corporation 
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Access Entity Consent: 

The undersigned, as a party to the PAA (as such term is defined in the foregoing Commercial Building Service 
Agreement), hereby consents to the termination of the PAA as provided in the foregoing Commercial Building 
Service Agreement. 

VISTANCIA COMMUNICATIONS, L.L.C., an Arizona limited 
liability company 

By: Vistancia, LLC, a Delaware 
limited liability company, its Manager 

By: Shea Homes Southwest, Inc., an Arizona 
corporation, its Member 

By: 
Its: 

By: Sunbelt Pleasant Point Investors, L.L.C., an 
Arizona limited liability company, its 
Member 

By: Sunbelt PP, LLLP, an Arizona limited liability 
limited partnership, its Manager 

By Sunbelt Holdings Management, 
Inc., an Arizona corporation, its 
General Partner 

By: 
Curtis E. Smith, its Chief 
Operating Officer 
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EXHIBIT A 

Technolow Facilities 

Technology Facilities are based upon Master Developer’s plans as they exist at the time of execution of this 
Agreement as attached hereto as Exhibit B-1. If Master Developer’s plans change subsequent to execution of this 
Agreement in such a manner that Cox’s construction costs would materially increase, Cox may require Master 
Developer to make a capital contribution toward the installation and construction of the Technology Facilities before 
Cox is required to construct the Technology Facilities. 

Technology Facilities shall be designed and installed to meet the following minimum requirements: 

Network To Be Determined 

Video Services: Meet or exceed industry standards for programming quantity, and signal quality, of analog and 
digital video programming. 

Voice Services: Voice services shall be offered in compliance with the ACC Standards of Service, and the 
CLEC Tariff, with the State of Arizona. 

Data Services: Cox will exercise reasonable care to protect the integrity and security of all network traffic and 
shall actively monitor for incursions. Data modems shall be compliant with all MCNS/DOCSIS standards and 
provide for data packet encryption. 

Bandwidth: The network will be capable of delivery in accordance with the Technological & Services 
Standards established under the FCC and established franchise commitments. 



EXHIBIT B 
Technolow &z Service Standards 

1. Standards. Cox shall, or shall cause its affiliated companies to, develop, deliver and generally 
maintain the Communication Services in accordance with the following applicable industry benchmark 
practices and standards ("Technology & Service Standards"): 

(a) Franchise or license requirements imposed by Peoria or other applicable governmental 
authority, the Federal Communications Commission ("FCC"), the Arizona Corporation 
Commission (n ACC") or other applicable governmental entities; 

(b) Tariffs on file with the ACC 

(c) Belicore (including TA-NWT-OOo909); 

(d) National Cable Television Association; and 

(e) Data Network Standards. 

2. 
data packet encryption. 

Security. Data modems shall be compliant with all MCNS/DOCSIS standards and provide for 

3. Service Response. Cox must monitor all network components in accordance with applicable 
standards described in paragraph 1. Cox shall provide credits for service outages in accordance with its 
Franchise or license requirements imposed by Peoria or other applicable governmental authority, FCC, 
ACC, or other applicable governmental entities, and as provided in the agreement with the individual 
subscribers for the provision of service; and such credit shall be reflected on the following period's billing 
statement; provided that no such credit shall be available where the outage is due to defects or deficiencies 
in pre-wiring installed by others or failure of a responsible party other than Cox to properly maintain such 
pre-wiring or due to customer-owned equipment. In no event shall the service standards or credits or 
remedies be less than those the subscriber is entitled to under the Franchise. Cox will notify Master 
Developer of significant planned outages under the same conditions in which Cox is mandated by the 
Franchise authorities to notify the Franchise authorities or the affected customers of such outages and will 
advise Master Developer of such planned outages no less than 24 hours in advance of the service outage. 



EXHIBIT C 
Insurance Reauirements 

Throughout the Term of this Agreement, each party shall maintain the following insurance coverages: 

1. Comorehensive Liability. Commercial general liability insurance insuring against claims for 
bodily and personal injury, death and property damage caused by such party, its employees, agents or 
contractors providing in the aggregate a minimum combined single limit liability protection of Two Million 
Dollars ($2,000,000) per occurrence. 

2. Workers Cornensation. Workers’ Compensation insurance in the statutory amount as required by 
the laws of the State of Arizona. Such insurance shall include a waiver of subrogation endorsement in 
favor of the other party. 

3. Automobile Liability. Automobile insurance on all vehicles owned or operated by party which are 
used in any way to fulfill its obligations under this Agreement. Such insurance shall provide a minimum 
coverage amount of $1,000,000 combined single limit for bodily injury and property damage. 

4. General Provisions. Such insurance coverage shall be maintained under one or more policies of 
insurance from a recognized insurance company qualified to do business within the Franchise Area and 
having a Best’s rating of not less than A with a financial size of not less than M. Each party shall fiunish 
evidence of insurance satisfactory to the other prior to the date of this Agreement and thereafter at least ten 
(10) days prior to the expiration of any insurance coverage required to be maintained hereunder, that 
insurance coverage required hereunder is in force during the Term of this Agreement. 

.. 
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MORRILL ~r ARONSON, P.L.C. 

ATTORNEYS AT LAW 

ONE EAST CAMELBACK 
SUITE 340 

PHOENIX, ARIZONA 85012 
TELEPHONE (602) 263-8993 

Martin A. Aronson (009005) 
William D. Cleaveland (0 15000) 
Attorneys for Plaintiff 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

IN AND FOR THE COUNTY OF MARICOPA 

ACCIPITER COMMUNICATIONS, INC., 
a Nevada corporation, 

Plaintiff, 

V. 

COX ARIZONA TELCOM, L.L.C. an 
Arizona limited liability com any; 

CORPORATION (FN), a Delaware 
co oration; COX COMMUNICATIONS, 
IN?! a Delaware co oration; SHEA 

a/k/a VISTANCIA L.L.C., a Delaware 
limited liability company; VISTANCIA 
COMMUNICATIONS, L.L.C.; an Arizona 
limited liability company; CITY OF 
PEORIA, an Arizona municipal corporation; 
DEBRA STARK, in her official capacity as 
the Director of the Community Develo ment 

COXCOM, INC., A DELA$ARE 

S-ELT P L E A S A ~  POINT, L.L.c., 

Department of the City of Peoria; JO €I& 
DOES I-X; JANE DOES I-X; ABC 
CORPORATIONS I-X; and XYZ 
PARTNERSHIPS or OTHER ENTITIES I- 
x; 

Defendants. 

Cause No. CV2005-010727 

PLAINTIFF’S NOTICE OF 
DISMISSAL OF CERTAIN 

DEFENDANTS WITH 
PREJUDICE 

, 

Plaintiff, by and through undersigned counsel, pursuant to Rule 4 l(a)( l)(A), 

Ariz.R.Civ.P., hereby submits this Notice of Dismissal y& prejudice of only the following 

H:\I W13.DIR\ACCIPITER\notice of dismissal w prejudice.wpd 
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Defendants, Cox Arizona Telcom, L.L.C., CoxCom, Inc., Cox Communications, Inc., Shea 

Sunbelt Pleasant Point, L.L.C., a/k/a Vistancia L.L.C., and Vistancia Communications, L.L.C., 

in the above-captioned lawsuit. No adverse party has appeared or otherwise filed or served an 

Answer or Motion in this case. Therefore, dismissal with prejudice upon this Notice is 

appropriate under Rule 41(a). 

This Notice of Dismissal of Certain Defendants With Prejudice together with a separate 

Notice of Dismissal of Certain Defendants Without Prejudice (filed on this same date) dismisses 

this action as to all Defendants. 

RESPECTFULLY SUBMITTED this *day of ~d&%1&~&2005. 

MORRILL & ARONSON, P.L.C. 

-- &k&P . -  

Martin A. Aronson 
BY 

William D. Cleaveland 
One East Camelback Road, Suite 340 
Phoenix, AZ 85012-1648 
Attorneys for Plaintiff 

ORIGINAL of the 
filed with the 
COPY hand-delivered this 

The Honorable Pendleton Gaines 
Maricopa County Su erior Court 

Phoenix, Arizona 85003 

day of &decn \oer ,&to: 

201 West Jefferson H treet 
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MORRILL & ARONSON, P.L C. 

ATTORNEYS AT LAW 

ONE EAST CAMELBACK 
SUITE 340 

PHOENIX, ARIZONA 85012 
NQV - 8 2005 

TELEPHONE (602) 263-8993 

Martin A, Aronson (009005) 
William D. Cleaveland (0 15000) 
Attorneys for Plaintiff 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

IN AND FOR THE COUNTY OF MARICOPA 

ACCIPITER COMMUNICATIONS, INC., 
a Nevada corporation, 

Plaintiff, 

V. 

COX ARIZONA TELCOM, L.L.C. an 
Arizona limited liabili com any; 
COXCOM,INC.,AD % $  LA ARE 
CORPORATION (FN), a Delaware 
co oration; COX COMMUNICATIONS, 
IN z .. a Delaware comoration: SHEA 
SUNbELT PLEASAhT POmT, L.L.C., 
a/k/a VISTANCIA L.L.C., a Delaware 
limited liability company; VISTANCIA 
COMMUNICATIONS, L.L.C.; an Arizona 
limited liability company; CITY OF 
PEORIA, an Arizona municipal corporation; 
DEBRASTARK, in her official capacity as 
the Director of the Community Develo ment 
DePartment of the Citv of Peoria: JO HK 
DdES I-X; JANE DdES I-X; d C  

PARTNERSHIPS or OTHER ENTITIES I- 
CORPORATIONS I-X; and X Y Z  
V. 

Defendants. 

Cause No. CV2005-010727 

PLAINTIFF'S NOTICE OF 
DISMISSAL OF CERTAIN 
DEFENDANTS WITHOUT 

PREJUDICE 

Plaintiff, by and through undersigned counsel, pursuant to Rule 41(a)(l)(A), 

Ariz.R.Civ,P., hereby submits this Notice of Dismissal without prejudice of only the following 

H\lM)13.DIR\ACCIPlTERWb d dismissal wo prejudice.wpd 
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Defendants, the City of Peoria and Debra Stark, in her official capacity as the Director of the 

Community Development Department of the City of Peoria, in the above-captioned lawsuit. No 

adverse party has appeared or otherwise filed or served an Answer or Motion in this case. 

Therefore, dismissal without prejudice upon this Notice is appropriate under Rule 4 1 (a). 

RESPECTFULLY SUBMITTED this 8 *day of N o  m d  Cn, 2005. 

MORRILL & ARONSON, P.L.C. 

v & + ? 9 e  
Martin A. Aronson 

B Y I N  

William D. Cleaveland 
One East Camelback Road, Suite 340 
Phoenix, AZ 85012-1648 
Attorneys for Plaintiff 

ORIGINAL, of the fore oing 

COPY hand-delivered this flh 
day of H.0v-k ,2005 to: 

The Honorable Pendleton Gaines 
Maricopa County Superior Court 
201 West Jefferson Street 
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Q* 
A. 

Q. 
A. 

~ 

I. 

Q* 
A. 

Please state your name, address, and employment. 

My name is Linda Trickey. I have been employed by Cox Communications, Inc. since 

about September 2002. My title is Senior Counsel. My business address is 1400 Lake 

Heam Drive, Atlanta, Georgia. 

What is the purpose of your testimony? 

This Commission has raised some questions regarding certain co-marketing, property 

access, and licensing agreements (the   agreement^'^)' entered into by Cox, Shea Sunbelt 

Pleasant Point, LLC (“Shea Sunbelt”), andor Vistancia Communications, L.L.C. 

(“Vistancia  communication^^^) relating to the Vistancia master planned community 

(“Vistancia”) located in the City of Peoria. (Shea Sunbelt and Vistancia Communications 

will collectively be referred to as “Shea”.) My testimony provides information regarding 

my communications with Shea’s representatives relating to the contract documentation. 

SUMMARY OF TESTIMONY 

Would you please summarize your testimony? 

In the Fall of 2002, I provided in-house legal assistance to Cox personnel in Arizona to 

document a preferred provider arrangement between Cox and Shea relating to the 

Vistancia community. My testimony is intended to inform the Commission about my 

conversations with Shea’s legal counsel during those negotiations. Although I would like 

to be able to inform the Commission about my communications with Cox personnel, I 

cannot do so because those communications are covered by the attorney-client privilege, 

1 Specifically, the Agreements are: (1) Co-Marketing Agreement dated April 8,2003 (the “Co-Marketing 
Agreement”); (2) Property Access Agreement dated April 8,2003 (the “Property Access Agreement”); (3) Amended 
and Restated Co-Marketing Agreement dated September 25,2003 (the “Restated Co-Marketing Agreement”); (4) 
Amended and Restated Property Access Agreement dated September 25,2003 (the “Restated Property Access 
Agreement”); (5) Non-Exclusive License Agreement dated December 3 1,2003, relating to the Restated Property 
Access Agreement (“NELA-1”); (6) Non-Exclusive License Agreement dated December 3 1,2003 relating to the 
Restated Co-Marketing Agreement (““NLA-2”). These agreements are attached as LT-1 through LT-6 of my 
testimony. 
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and disclosure of those communications would constitute waiver of the privilege. As a 

matter of policy, Cox does not waive the attorney-client privilege. 

Shortly after I first arrived at Cox, I was assigned responsibility for assisting with the 

Vistancia contract documentation. I had not previously handled any real estate matters and 

did not have any experience with preferred provider agreements. My role was to review 

and possibly draft contract language; my role was not to negotiate the business deal. The 

latter role was handled by system personnel. 

Starting in the Fall of 2002, I received drafts of the Vistancia agreements and engaged in 

communications with Shea’s in-house counsel. I recall only generally that I reviewed 

residential and commercial draft agreements during the Fall of 2002. The agreements 

provided that Cox would build the extensive infrastructure necessary to provide 

telecommunications services to residential and commercial customers in Vistancia, that 

Shea would make a $ 2 million capital contribution to Cox to help defray the substantial 

construction expenses, that Cox would have only non-exclusive access rights to easements 

in Vistancia, and that Shea would provide exclusive marketing of Cox’s services in 

Vistancia in exchange for revenue sharing based on market penetration. 

I recall that, at the end of 2002, I understood that the deal was fully negotiated and that the 

agreements were largely completed. However, in early 2003 I learned that Shea was 

proposing new draft agreements, and I had several communications with Shea’s in-house 

counsel, Lesa Storey, about the new agreements. I understood that Lesa was an 

experienced real estate lawyer. She always presented herself as forthcoming with me 

about the terms of the deal. 
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Based on my communications with Lesa, I understood that Shea wanted to obtain from the 

City of Peoria what was called a multi-use easement (“MUE”). I understood from Lesa 

that a MUE would allow Shea’s access entity to control access to Vistancia and that MUEs 

are new to Arizona but are legally used in other parts of the country. I recall generally that 

the new agreements drafted by Shea added and revised language of the original draft 

agreements. I recall understanding from Lesa that Shea believed the changes were 

necessary to effectuate its business intention of using the MUE structure. I also recall that 

the new agreements expressly provided only for non-exclusive access by Cox to Vistancia. 

One of the changes that Shea made in the new agreements was to add a section regarding 

“most favored nation” rights. I recall that I was uncertain as to what Shea intended by this 

language and asked Lesa for clarification. I recall generally that Lesa explained that this 

language imposed no real obligation on Cox and served to afford a competitively level 

playing field, and I understood that it was one of the ways Shea had determined to use its 

MUE. In addition, I believe that Lesa or one of the developer’s representatives 

communicated that the terms of the revised agreements would not change the substance of 

the preferred provider arrangement that Cox had already negotiated with Shea relating to 

Vistancia. 

Although I know that I had other communications with Lesa during the contract 

negotiations, I do not recall many details about those communications. I recall only 

generally that Lesa explained that the purpose of the restated agreements was to provide 

record notice of the access requirements for Vistancia and that Shea needed to structure the 

deal as reflected in the restated agreements and the licensing agreements in order to 

effectuate Shea’s business purposes. As stated, I recall having received assurances from 

Lesa that the MUE arrangement has been used legally in other locations. 
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11. 

Q* 
A. 

Q* 
A. 

I recall understanding from my conversations with Lesa in the Fall of 2003 that a company 

called Accipiter, with which I was not familiar at the time, might challenge Shea's use of 

the MLJE structure. It is not at all surprising or cause for concern that a property-rights 

structure being used for the first time in Arizona might be challenged in court. Given that 

the MUE structure had been found to be legal in other parts of the country, as Lesa had 

assured me, it would seem to be a business decision for Shea to make as to whether it 

wanted to defend the MUE property-rights structure in court. I recall understanding from 

Lesa that Shea wanted to pursue the MUE structure as a business matter. 

I do not recall having any communications with Lesa, or with anyone else associated with 

Shea or with any Shea entity, discussing that the Vistancia contracts would prevent or 

restrict competition within the Vistancia community. I believe that I would recall any such 

discussions, and believe that no such discussions occurred. It is my understanding that 

Cox does not enter into contracts unless they provide for non-exclusive access rights. 

TESTIMONY REGARDING NEGOTIATIONS WITH SHEA 

Please briefly describe your work history. 

I began practicing law in 1989 working as a litigation associate in a Dallas law firm. In 

1992, I joined GTE as in-house counsel. For the first few years, I primarily handled 

employment litigation. In about 1995, I transitioned to handling legal work for operations. 

In about September 2002, I joined Cox Communications in Atlanta. My title at the time 

was Corporate Counsel. 

When did you first become involved with Vistancia? 

Shortly after I arrived at Cox, I was assigned with the task of assisting in contract 

documentation for Vistancia. I was not familiar with real estate matters or with preferred 

provider agreements. 
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Q. 

A. 

Please explain what you recall about your involvement with contract documentation 

for Vistancia during the fall of 2002. 

Shortly after I joined the project, I had communications with Tisha Christle and other Cox 

personnel in Phoenix who were working on the Vistancia deal. Although I would like to 

be able to discuss those communications, I cannot do so without waiving the attorney- 

client privilege relating to the subject matter of those communications. Cox has a policy of 

not waiving its attorneyklient privilege. 

I can, however, discuss my communications with Shea representatives. For the most part, 

my communications with Shea were with Shea's in-house counsel, Lesa Storey. I believe 

that some of those conversations with Lesa also included Shea business representatives, 

but do not recall anything about comments from those representatives. 

Although I do not recall the details of my conversations with Lesa during the Fall of 2002, 

I understood from things that she said that she was very experienced in real estate matters. 

I was very new to real estate matters, and recall that Lesa presented herself as very 

forthcoming about the contract terms. 

I recall that we exchanged drafts of the residential and commercial agreements during the 

Fall of 2002. Those drafts are reflected in attachments LT-7 through LT-10. I recall 

understanding that Shea would pay Cox a $2 million capital contribution toward the cost of 

installing the telecommunications infrastructure at Vistancia. I understood that Cox had 

not previously requested such a large capital contribution from a developer before but that 

the capital contribution was necessary given the enormous expenses that Cox would have 

to incur in building the infrastructure to support services to such a remote location. 

Other than this provision for a capital contribution, however, I recall understanding that the 

draft contracts were largely patterned after typical preferred provider agreements that Cox 
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Q. 

A. 

had done elsewhere. As part of the terms of these draft agreements, Shea would provide 

exclusive marketing of Cox's services in Vistancia in exchange for revenue sharing based 

on penetration rates of the Cox services. I recall that Cox had originally provided for 

revenue sharing in the draft residential agreement but not in the draft commercial 

agreement, that Shea wanted revenue sharing in the commercial agreement, and that Cox 

made changes to the draft commercial agreement to incorporate revenue sharing. I recall 

that Shea also wanted to make changes to the draft agreements to provide for the recording 

of easement rights and that we waited for Shea to provide the language. I recall that, with 

the exception of the recording language that Shea was to provide, the drafts of the 

agreements were nearly completed by December 2002. 

During the entire time that Cox was negotiating the Vistancia contracts with Shea, I 

understood that there was nothing unusual or out of the ordinary regarding the preferred 

provider arrangement. Indeed, it is my understanding today that these initial draft 

agreements, drafted largely by Cox in the Fall of 2002, are not in any way anti- 

competitive; they gave Cox only non-exclusive access to Vistancia, provided for a capital 

contribution from Shea, and provided for revenue sharing to Shea in exchange for 

preferred marketing services by Shea. 

Without disclosing privileged communications, please explain when and how you 

learned that Shea wanted to revise the draft contracts? 

With respect to non-privileged communications, I recall only generally that I received and 

reviewed revised drafts that Shea had prepared. I generally recall discussing with Lesa 

Storey that Shea wanted to revise the contracts to provide for the use of an MUE. I was 

not familiar with an MUE at all. I recall that Lesa explained that MUEs are being used 

legally elsewhere in the country to allow the developer to control access to private 

easements, particularly in large mixed use communities such as Vistancia. 
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Because the conversations occurred several years ago and I have been involved in many 

other contract matters on behalf of Cox since then, I cannot in my mind distinguish the 

different conversations that I had with Lesa. I recall at one point questioning why Shea 

wanted to use a separate entity as the access provider, and I believe that I spoke with Lesa 

about this. I cannot recall what Lesa communicated to me about this issue. 

I also generally recall that in early 2003 I reviewed and revised the new draft agreements 

prepared by Shea. These agreements are attached to my testimony as LT-11. These 

revised agreements contained a provision for “most favored nation” rights. I generally 

recall not understanding this new provision and asking for clarification from Lesa. Lesa 

communicated in a memorandum to me that the provision imposed no real obligation on 

Cox and was intended to assure a competitive playing field. The memorandum that I 

received from Lesa is attached to my testimony as LT-12. I may have had a conversation 

with Lesa about this as well, but, after receiving her assurances, I do not believe that I had 

any further conversations with Lesa about the “most favored nation” provision. I recall 

that we proposed some changes to Shea’s drafts, including deletion of the term “most 

favored nation.” I do not recall why we deleted the term “most favored nation,” but it was 

probably just a stylistic revision. The red-line drafts that we provided to Shea are attached 

as LT-13 and LT-14 to my testimony. 

Although I believe that there were probably communications about other revisions that 

Shea may have proposed in the new agreements, these are the only communications with 

Lesa that I can recall relating to what became the Co-Marketing Agreement and Property 

Access Agreement that were effective in April of 2003. I do recall from my conversations 

with Lesa, however, that I was assured that the MUE structure was legal and that the 

revised agreements did not change the substantive or financial terms of the arrangement 

that Shea had previously negotiated with Cox. Given these assurances from Lesa, it was 
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Q. 

A. 

reasonable to allow Shea to revise the agreements in the way that they determined was 

necessary to effectuate their business decision to use the MUE structure. 

The final residential and commercial agreements were executed effective April 8, 2003, 

and are attached as LT-1 and LT-2 to my testimony. As I recall, I understood that Shea 

would pay Cox the sum of $3 million in capital contribution toward the cost of installing 

infrastructure for telephone services. I also understood that, in exchange for Shea offering 

preferred marketing services, Cox would pay Shea $1 million and specified revenue 

sharing. It was my understanding from my communications with Lesa that Shea wanted to 

structure the agreements in this way for its own business purposes. It was my 

understanding that these final agreements provided for non-exclusive access by Cox to 

Vistancia. 

Do you recall having any further communications with Lesa Storey during the 

summer or fall of 2003? 

I do not recall specifically when the next set of communications occurred between Lesa 

and me. Emails from Lesa to me during mid-2003 indicate that Lesa provided me with 

drafts of the “CSER’ (which I understood was another name for the MUE), the licensing 

agreements, and amendments to the residential and commercial agreements. These emails 

are attached as LT-15 through LT-18 to my testimony. It was my understanding from 

Lesa that these new documents were necessary to reflect the anticipated grant of the MUE 

by the City of Peoria. Whether Shea received an MUE from the City of Peoria, and what 

rights the MUE afforded to Shea, were business matters for Shea, not Cox. 

Neither anyone at the system nor I had any role in Shea’s dealings with the City of Peoria 

regarding the MUE. I eventually understood that Shea did receive an MUE from the City 

of Peoria in the summer of 2003. I recall only generally that I received another set of draft 
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agreements from Shea in the Fall of 2003, as reflected in LT-19, and I engaged in 

communications with Lesa about these drafts, as reflected in documents attached as LT-20 

through LT-27. I do not recall the details of any of these communications with Lesa. I do 

recall understanding from Lesa that the purpose of the restated agreements was to reflect 

the grant of the MUE by the City of Peoria and to provide record notice of the access 

requirements for Vistancia, and that Shea needed to structure the deal as reflected in the 

restated agreements in order to effectuate Shea’s business purposes. As I have already 

stated, I recall having received assurances from Lesa that this type of MUE arrangement, 

though new to Arizona, has been used legally in other locations and that the restated 

agreements would not change the substance or the financial terms of the original 

arrangement that had been negotiated by Cox and Shea in the Fall of 2002. 

As reflected in the emails attached as LT-20 through LT-21, I had communications with 

Lesa about the fact that Shea wanted to rearrange the agreements to put Cox’s payments to 

Shea into the licensing agreements. As reflected in the emails, Lesa informed me that 

Shea’s litigation counsel wanted to make the changes to assure “the best possible structure 

to withstand potential litigation by Accipiter.” I was not familiar with Accipiter, but Lesa 

explained that Accipiter was a small phone company serving the area and was threatening 

suit over the MUE arrangement. Shea wanted to be able to use Cox’s outside legal counsel 

to defend any potential suit by Accipiter, and inquired whether Cox would allow the 

representation, as reflected in emails attached as LT-22 though LT-24. Lesa represented 

the potential litigation as simply regarding the “general enforceability of the [MUE] 

structure under Arizona and federal law,” as is reflected in the email attached as LT-22. I 

do not recall the specifics of any conversation with Lesa about this matter. I believe, 

however, that Lesa did not communicate to me any reasons why the MUE structure that 

Shea had provided for in Vistancia posed any legal problems. Certainly, it would be 

understandable that, if MUEs had not previously been used in Arizona by developers, the 
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Q. 

A. 

MUE might raise property law issues that would face litigation, and it would be Shea’s 

business decision as to whether to proceed in light of such litigation. At any rate, I am 

certain that Lesa and I did not discuss whether there was any potential for anti-trust claims 

as a result of the MUE arrangement instituted by Shea. Again, Lesa had always indicated 

that the MUE structure was found to be legal in other parts of the country, and we never 

discussed anti-trust issues. 

I also recall that the draft licensing agreements contained overly broad indemnification 

language that would have required Cox to indemnify Shea in almost any situation where 

Shea was sued by a third party. I recall informing Lesa that Cox would need to revise the 

language. I proposed inserting language to the effect that Cox would provide the requested 

indemnification only for liability to which Shea would become subject “as a result of any 

failure by Licensee [Cox] to satisfy its obligations . . . .” I recall that Lesa readily agreed to 

this revision. Again, Lesa and I had no discussions about anti-trust issues, and this 

language had nothing to do with any concerns about anti-trust litigation. 

Although I may have had other conversations with Lesa during the contract negotiations, I 

do not recall many details about those conversations. The final restated agreements and 

licensing agreements are attached as LT-3, LT-4, LT-3, and LT-6 to my testimony. 

I do not recall any discussions with Lesa, or anyone else associated with Shea or with any 

Shea entity, discussing that the Vistancia contracts would prevent or restrict competition 

within the Vistancia community. I believe that I would recall any such discussions, and 

believe that no such discussions occurred. It is my understanding that Cox does not enter 

into contracts unless they provide for non-exclusive access rights. 

Since 2003, have you had any communications with Lesa Storey or any other Shea 

representative regarding Vistancia or the MUE? 

Not that I recall. 
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Q* 
A. 

Does this end your testimony? 

Yes, it does. 
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leonardil 

NON-EXCLUSIVE LICENSE AGREEMENT 

"Bffcctive Date": 3t ,20113 

"Licensop: 

.. . 

corpOratt/company Name: Vistancia Canmunications. L.L.C., an Arizona t i  
liability company 

State of Organization: AriUma 

Address: 6720 North Scottsdale Road 
suite 160 
Scottsdale, Arizona 852534424 

THIS NON-M(ZUSIVE WCENSE A- (this 'License") is ma& and entcred mto on the. EfftCtve Date by and 
bawecn Licensor and CDXCO~~,  Inc, a Delaware eoFporation &fa Cox Communications Phoenix,2040lNathzs"Avermc. 
Phoenix, Arizona 857 I9 (the "Licensee"). Capitalized Lerms not otherwise defined in this License shall have the meanings 
ascribed to !hem in the Aomdix A attached to that certain Ctmxnon S~M'CCS Easements and Rcslrictions recorded on 
June 27,2003, in Instrument No. 20034837106, oficial records of Maricopa County, Arizona (such Common Services 
Easements and Restrictions. as amended from time to time, being hereinafter referred to as the " C S E R R X W h i c h ~  
A is hereby incorporated herein by reference.. The terms or phrases "Effective Date", and "Licensof' shall ham the 
meanings ascribed to them above. 

ARncLeI - REmm 

Section 1.01 WHEREAS,Licensoristhe"Grantee"undertheCSER,andhas~tcnnunbend~ienatodolomerwise 
transferred or diminished its rights (hereunder, except as set fonb on- I attached hereto. 

Section 1.02 WHEREAS. in consideration of the License Fee (as hereinafter defined) payable by LEensee to 
Licensor. Licensor desires to grant Licensee, its grantees. SUCCCSSO~ and permitted assigns an h v o c ~ ~ ~ d e  
perpetual use ofthe Service Easement and Reserved Rights conveyed to Liccnsor in the CSER, subject tothe tamsand 
Imitations of this License and further subject to the terms and limitations of  that ccrtaia Amended and Restated- 
Access Agreement dated as of September 25,2003, executed by Licensor, Vistaneia, LE, a Dclawarc limited Iiablity 
company ("Master Developer"), and Licensee (the "PAA"). 

Section 1.03 WHEREAS, Licensor. Master Developer, and tbe City of Peoria, Arizona, an Arizona chartered 
municipal corporation(thc "City') have entered inta that certain Multi-Use Eaxrnenr~ and Indanoityrccotded onMy27. 
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2003, in lnstnrment No. 2oo3-0975499, oficiaf records of Maricopa County,Arimna (the "MUEI? which r e q u k  that 
Master Developer and Liceasoa impose catain obligations on, and secure certain agnune-nts of. Licensee as hereinafter 
provided. 

Section 1.04 
own and mainrain certain Faeilitics within the Service Easement Area. 

WHEREAS. in accordance with the CSER and PAA, Licensor desires to authorize Licensce to install. 

Sertion 1.05 WHEREAS, Licensee wishes to accept from Licmsor the l i i  as set forth below. subject to t h e w s  
and limitations o f  this License (including, but not limited to, Licensee's obligation to pay the License Fee as haeinafir 
provided); and, in sadition, Licensee wishes to undertake certain obfigations that are for the benefit of and am 
enforceable by the City, as set forlb inbrtick Vbelow. 

Section 1.06 
bctwew Licensor and Licensee. and isnot a pant of a public easement. 

'FMS INDENTURE WITNESSETH. that in eonsideration of ten dollars (SlO.00). the mutual covenanfs contained m rhii 
License, and other good and valuable consideration, the reccipt and sufficiency of which M by this Licaura 
acknowledged, the Parties to this License agree as follows: 

WHEREAS, this License is a private right of contract and a grant of %n irrevocable private license 

m w n  - w m a  

pr emises snd Use. Licensor hereby declares, creates, transfers, assigns, grants and conveys unto 
Licensee., its grantees, succesaora and permitted assigns, the perpetual and non-exclusivc right, privilege and license; 
subject to the terms of the PAA (a) upon, under and across the Service Easement Area, to construct, lay. install, own, 
operate, lease, license, franchise, alienate. asign.modify, alter, supplement. inspect maintain, repair,reconstmct, replace, 
remove, relocate, expand, or otherwise service any and all necwafy or desirable Facilities of any type mcd topovidca 
make available Video Television Services (as hereinafter defued), Internet Access Services (as hereinafter defied).and 
Telephone Service (as hereinafter defined) to Buildings (as hereioaRer defined) in the Development, (b) upon,undcrand 
across the Service Easement Area, to excavate and perform any necessary or desirable work upon andundetW surface 
of the Service Eascmcnt Area as and when required to make available such Video Tclcvision SeMces. Internet Access 
Suvices, and Telephone Services or service the Facilities therefor, (c) upon, undcr and across the Suvice Easement 
Area, to create and provide ingress and egress to and from the Service Easement Area in connectionwith the exm-scof 
any rights granted hereunder. and (d)+to use the Licensor's Reserved Rights in connection with the rights granted 
hereunder. provided. however, such Lice.nse shall be subject to and lim$cd by the f i ta t ions and restrictions sct forth in . 
the CFER and by (be limitations and rcstn'ctions set forth in the PAA. Licensee expressly acknowledges and rrpments 
that, to thc extent this License is  inconsistent with, contrary to, or othcrwisc 1imite.d or cimunscribed hy the 9 d o r  
the PAA, i h ~  the terms and conditions otihe CSER (or the PAA, as applicabk} s&l! control and be binding upon 
Licensee, its grantees, successors and assigns, without reeoursc against Licensor. As used herein, the term "Internet 
Access Services" shall mean the high speed Internet access service Licensee provides, currently marketed as 'CoxHigh 
Speed Inmet'- As used herein, tbe tetm "Video Television Services- shall mean thc transmission to users of video 
programming or other programmmg semi- pmvided thmgh any hardware, equipment or other facilitics related to such 
serviceqtogethawithsuchmer intcraction,ifany.whichisreqpindforUleselectionclruofthevidwprogrammin 
otbet programming services. As used herein. the term "Telephone Scrvice" shall mean total and l0agdist;mateIephom 
service provided by Licensce through one or more affiliates or third parties. As used herein, the tam "Building" shall 
mean a building or other structure within the Development that is used for commercial (including,but not limited b.offiec 
and mail). office. employment center, ardor industria1 pwposes in accordance with applicabk zoningandrrmdeddeed 
restrictions. The tenn "Building* docs not include any npartment building, multifamily residential building, or other 
building or structure oavpicd as a residence. If a buiIding or other structure witbinthe Development bused forboth a 
commercial. offkc, cmptoyment center, a d o r  industrial purpose that would qualify it as a "Bnildmg" pursuant to the 
foregoing definition. and fw another purpose that would not qualify it as a "Building" pursuant to the foregoing 
definition, then Nchbnitding or other structure shaI1 be deemed a "Building. hereunder only with r q c c t  to that portion 
&emf  that i s  used for such commercial. office. cmptopmt center, and(or industrial purpo~e(s). 

M.331619-I 
CorVri~~r  0 2000.2001 UIEC DEVAULT ALEXANDER & CMWI.  L.L P. 
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Section 2.p Tbis License shall be incvocable and shall continue pcrpttuslly (the "Term"), subject to the 
following: From and after the expiration or earlier termination of the PAA, Ibis License shall remab, in cffcct with respect 
to only those Service Easement Arras contained on Plats that have been recorded as of the date of sueb expiration or 
termination, and this Liccnse shall turninate with respect to all pottioaS of the Develope& that have notknsubjaded 

even if any such portion of the Development is thereafter subjected to or included within a recoded Plat) 
to or included witbiia a recorded Plat as of the date of such expiration or taminaIkn (whim taminatiOn ShaDbcCffative, 

Section2.03 nd Subliceashe. The rigMs and obligations granted to lhe Licensee hertaodet may be 
assigned, sold. transferred. sublicensed. encumbered or  disposed of m any way. manner or extent (collectiveiy 
'Transfers") at any time to any Person as authorizd under Section f3(4  of the PAA. Any Transfcr to a Person that is 
not authorized under Section l3(c) of the PAA shall be subject to the prioreonsent of the L w e n s o r . w h i c h c W  
not be unreasonably withheld if it oc~ls prior to the expiration or tamination ofthe PAA and which consent may be 
withheld in the solc and absolute dmetion of Licensor if it occurs following the expiration or termination of the PAA 
Any attempted or purported assignment, sale, transfer. sublicense. encumbmnce or disposal in violation of this- 

shall be a breach of this License and the FAA and shall also be null and void and of no force or effect 

Seetlon 2.04 Use of Easement. This License shall be for the private, personal. exclusive and perpetual use and 
benefit of Licensee and its grantees, licensees, Icssws. franchisees. successors andpennit!ed assigns who have been 
identified by and contracted with the Licensee to own, mstall. repair. nlocatc, expaad, or otherwise service the Facilities in 
the S& Easement Area- 

Section 2.05 -. Licensor represents, with the knowkdgc that Licensee shall rely upon such 
representation. that: (a) Licensor is the "Grantee" under the CSER, @)Licensor has not Ifansfend, encumbered w 
otherwise diminished its rights under the CSER, except as set forth on Schedule 1-01, and (c)thc individual exaxtingthis 
License on behalf of the Licensor has the authority to so execute the License. 

Section 2.06 Chain of  Title. This License is conveyed to the Licensee, its grantees, successors and permitted 
assigns. to have and to hold, so long as the rights, privileges and interests (licenses andcascments) he& grambdshall 
be used for the express purposes and upon the terms and conditions s&fied herein, but shall be subject to all liens, 
encumbrances. restrictions and prior easements of record including, without limitation, the (SER Licasorand Liansee 
hereby covenant and agree that the License granted hereby, together with all the covcna~ts contained herein, shall "nm 
with the land: shall be reflected on and run with the title and any interests m the Development and the Combined 
Easement Area and shall be binding upon all grantees, successors and permined assignsofeach ofthe rtSpeaivcpartiS 
hereto. 

 ARTICLE^ - LICENSE FEE ANDSERVICE SFANDARDS 

Sectfos 3.01 License Fee. Inccnsidemtion of the tictnse grankd hereunder, Licensee alpPestopaytoticasaafce 
(the "License Fee") calculated in accordance. with&hedule 3.0i attached hereto, which License Fee shall bc payable in' 
accordance with the tams o f  said Schedule 3.01. 

*tion 3.02 
provided by Licensee to Buildings within the Development shall be of the quality required under the PAA. 

Serviec Standards. All Video Television Services, lntemct Acceu Services. andTelephone S e n r k  

ARTICLEN- ~ ~ C A T l O N A N D R I G H T T O D E F l T M )  

Section 4 . a  Jndwnnifilion. Licensee agras  to indcmnie. defend and hold harmless the Licensor and its 

succtssors in interest (collectivcly. the "Indemnitns') from and against any and all losses. claims. damages and 
liabilities, joint or scvcral (including reasonable invcstigatioa foes, attorneys' fccs, att0untant.s fees, expert witness fees 
and other related expenses) incurred in connection with any third party aetion, suit or proceeding oranyhidpartydaiu 
assened. to which the lndemnitees may become subject as a result of any failure by Licensee to satisfy it0 obligations 

sucfcssors and assigns, including. without limitation, the Orantor under the CSER.thcOwnem, thebochbn, andtheir 

under this License, the PAA. andlor any applicable law, regulation or govcmmcntat rquirement;pmided.howenz mat 
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Licensee shall not bc required to indemnify, defend or hold harmless any Indemnitee from that Indemnitee's own 
negligence, or any act oc omission which i s  wrongful onany Indcmnittc's part. 

Section 4.02 Eiebt to Defend Licensee has the right of notice and to defend any c o n t r o v e r s y o r d a i m l d o f  
or relating to this License or the CSER, any alleged breach. any question as to the validity of its terms 01 conditions or 
legat effect, the construction of their terms or conditionsor le@ effect. and the interpretation of the rightsaaddurisof 
the Parties under this License or the CSER; provided, however, that Licensee's right to defend with respect to the CaR 
shall be non-cxclusivc and shall be held in common with Licensor and any other Person to whom Lcc~crgrank such 
rights andlor may hold such rights pursuant to contract or appticable law. The Licensor and its grantees SUCC~SSO~S and 
assigns. shall notify Licensee of any claim,  sui^, a d m i t i v e  pmeeedhg (including regulatory procccdiag), orany other 
action or threatened action which may, either prcscntly or at a future date, give rise to Licensee's duty to indemnify or 
Licensee's right to defend. which notice shall be in Writing and provided to Lictnsa withiin seven (7) busioess days fiom 
the date that Licensor or the Licensor's sncccs~ofs in interwt, becomes aware of such claim. suit or proceeding, or 
potential claim, suit or proceeding. 

ARTICLEY - AGREwlpNTsBENERTDZ1MECfIY 

Seetion 5.01 Pavmeat of Franchise Fea-  Licensee shall pay to the City the fnnchise fees that would bepapbkby 
Liccnsee pursuant to the terms of the existing or future franchise agrement (if any) between the City and Licarazarif 
the City (as opposed tolicensorand/or Master Developer) were the grantor of the license and rights ptedmtderthe 
CMA andlor this License to providc Cabk Tclcvision S&ces. lntemct Amss Savices, Telephone Suvica (local) and 
Telephone Services (long distance) andlor to inssat1 Facilities within the Service Easement Ana. The Cityshail be an 
intondcd third pa* beneficiary entitled to enforce the provisions of this Section 5.01 (including, bat not limited to. the 
obligations of Licensee hereunder). 

Section 5.02 ~~~~~- iver of imr . Licensee hereby ahowkdges the existence 
of the City's right, as sct forth in Seaion 4.03 of the MU=. to the MUEs (ssucb tam isdefmd in theh#UH) to 
public utility easements. Licensee hereby waives all losses. claims. damages, liabilities or actions against the City in 
connection with or arising from any cxcn?isc by the City of its rightsunder Section 4.03 of the MUEL 'Ihechyshanbean 
intended third party beneficiary entitled to enforce the provisions of thissection S.OZ(inctuding, but not limited to.the 
obligations of Licensee hereunder) 

APreement to be Bound bv Peoria City Code. Licensee hereby agrees and warrants that any 
construction. maintenance. or other actions by the Licensee in the MUEs will be done and r c p a i d  as if the MUEs were 
held in fee by the City with no reserved rights held by the Access Entity or the Master Developer. The City shall be an 
intended third p a q  beneficiaciary entitled to enforce the provisions of thissection 593 (including, but not limited to.the 
obligations of Licensee hereunder). 

ARTICLEVI - N<M1cEs 

Sectioa 6.01 -. Any and all notices, demands or o h  communications reqt6rcd or desired to be 
given hereunder by either pany shall be in writing. A notice will be validly given or rmdc to another patty if@ if d 
personally. (ii) deposited in the United State mait. certifud or registered, postage prepaid. (iii) traaMitted by telegraph, 
telccopy or other electronic written tranrmission device, or (iv) if sent by overnight cornier service 

Recdnt ofNotice. Ifanynotice,dcmandor othercMnmunicatiDnissrvedpasonal~(methods(~and 
( i )  of Section 6.01. above). service will be wnclusively deemed made af &e time of such pasonat service- If such notice. 
dcmand or 0th- communication is given by mail (method (ii) of &&Q&&QL above), Suvia wiU be cmc4usively deancd 
given thnc (3) business days after the deposit thereof in the United State mail. If such notice. demand or other 
communication is given by electronic transmission (method (iii) of Section 6.01 above). service will be conclusively 
deemed made at the time of confirmation of delivery. 

Section 6.01 
beginning of this Agreement and introductory paragraph, respectively). 

Deliverv Information. The information for noticc to the Licensor and Licensee h set forth above (at the 

tM-313619-1 
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&tion6& O s n e  of Address. Any party may change its address fo another address (or facsimile nmuberto 
another facsimile number), to another address witbii the continental United States, by giving notice in the 
aforementioaed manner to the other parties. 

IN WTlMESs WHEREOF, the Parties have executed this License as of the date first above written. 

I.JC!ENSOR 

VISANCIA COhWvlUNICATIONS, L.LC., an ArEuma 
limited Iiability company 

Br Yiiia,LK,aIklawam. 
limited liability company. its Manager 

By: Shea Homes Southwest, Iac., an A ~ M  
corporation, its Member 

By: 
Its: 

By: Sonbelt Pleasant Point Iavfftors, L.L.C.. an 
Arizona limited liability mpany, its 
Member 

~ y :  smbcn PP, ULP, 80 A;innra iimitcd 
liability limited partnemhip, its 
Manager 

By: Sunbelt Holdings MMagCnPXt. 
Inc.. an Arizona corporation, its 
General F)wtper 

By: m 
Schedule: I .OI Other Essmrents or Licenses 

3-01 LicenseFeu 
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STATE OF ARIZONA 1 

C0unt)r of Marimpa 1 
)ss 

of 
of 

fx1xooM, INC., a Delaware corporation Wid 

My Commission btp 

day of The foregoing instrument was acknowledged before me this 
,2003,byCurtisE. Smi~theCbiefOpaatingOfficerofSunbeltHoldin~Managanco~ 

In& an A b  corporation, the G e n d  Parn#r in Sunbclt PP. LUP. an Arizona limited liability hited parhrtrsbip. the 
Manager of Smbck Pkasant Point Inves(ors, LL.C.. an Ariuma limited liability company, a Member in V j h m a  
Delaware limited liability mpany, Ute Manager of V i i c i n  Communications. LLC. an Ariuma IrmiM I j iZq  
company, on behalf thereof. 

Notary Public 
My Commission E x p k -  

day of 
.2003. by . the of 

The foregoing instnunmt was acknowledged before me this 

Shea Homes Southwest, Inc., an AI~ZOM eoIporatioa, a Member in Vistpncia, LIE,  a D c h  limited liability oompany, 
the Manager of Vistancia CommunicationS, LLC, an Arizona limited liability contpany, on behalf thereof, 

My CommisSiOn Expires: 
Notaty Publi 
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Section 6.04 Cha nee of Add-. Any pany may change its address to another address (or facsimile number to 
another facsimile number). to another address within the continental United States. by giving notice in the 
aforementioned maimer to the other parties. 

IN Wl"ES WHEREOF. the Parties have exccntcd this License as of tbe date first above Written 

LICENSOR LIcsrlsee 

W A N C I A  COMMUNICATIONS. LL.C., an Arizona 
limited liability company COMMUNlcAnONS PHOENIX 

By: Vilancia. LLC, a Iklaware 

COXCOM, INC, a Delaware corporation d/bIa/ COX 

limited liability company. its Manager By: 

By: Shea Homes Southwest,lnc., M Arizona 
cornration, its Member 

Its: 

By. Sunbelt Pleasant Point Investors, L.L.C.. an 
Arizona limited liability company, its 
Member 

By: Sunbelt PP. LLLP, an Arizona limited 
liability limited partnership, its 
Manager 

By: Sunbelt Holdings Management, 
Inc., an Arizona corporation, its 
General P e e r  

ctntis E. Smith. its Chief 
operating Officer 

Schedule: 1-01 Other Easementsor Licenses 
3.01 LicenscFtcs 

Ih4-333619-I 
COPYIUGW~ 0 2000.2001 KNS &VAULT AM[*NKU & Cimrar ,  LLP. 
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STATE OF ARIZONA 1 

County of Marimpa 1 
1s 

The foregoing instrument was acknowledged bcfon me this day of 
,2003. by , tbe of 

COXCOM, WC., a Delaware mqoration d/WalCOX COMMUNICATIONS PHOENfX. on behatftheceot 

Notary Public 
My Commission Fxpi :  

STAIE OF ARIZONA ) 

County of Maricopa ) 
)ss 

"& foregoing instrument was acknowledged before me this i5s.h day of 
.2003. by Curtis E. Smith. Ihe Chief Operating Officer of Sunbelt Holdngs Management, 

Inc., an Arizona corporatian, the General Partner in Sunbelt PP. LLLP, an Arizona limited liability limited pamenhip. the 
Manager of Sunbelt Pleasant Pomt Investors, L.L.C.. an Arizona limited liability company, a Member i n V i c i a . ~ a  
Delaware limited liability company. the Manager o f  %tancia Communications, LLC. 811 Arizona limited Eabilitv 

IDec?m er 

STATE OF ARIZUNA 1 

County of Maricopa 1 
)ss 

The foregoing instrument was acknowledged before me this day of 
of 

Shea Homes Southwest, he, an Arizona corporation, a Mcmbcr invistancia. UC, a DelalKHe limited liability &y, 
the Manager of Vimcia Ccmmunications. UC, an A~iznna limitedfibility ~ m p a n y ,  ynphalf thcnof. 

2003. by s&f e V  , 5. %..Qhern .the&&& sectekcw J 

My Commission Expires: 3)\d(dob5 

PaBe 6 
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LENDER CONSEN" 

Ihe undersigned is the bolder of all right, title and intercst of the Beneficiary under that certlin Constluction 
Deed ofTrusl, Security Agrement and Fixture Filing with Assignmeat of Ltases. Rents, Rocads and Agrccmtnts dated 
December 23.20M and recorded on Daxmkr 23,2002, in Instnunent No. 20021387293. ofticial Reeonls of Mariap 
county, Arizona (the 'Deed of TNsI"). Subject to the continuiog and prior lien of the Deal of Trust and the rights and 
mterests of the undersigned in the Loan Documents (as defmed in the Deed ofTmst). including without limitation, that 
certain Assignment of Construction Agreements and Development Items dated December 23,2002 made by Vistanda. 
LLC, a Dclawarc timited liability company (fmcrly knom as shea Simbett Pleasant Point, UC, a Dclawan limited liabiky 
company), for the benefit of the undersigned. the undersigned hereby consents to the foregoing Non-*Liaqa 
Agrement (the "License"); provided, however, that subject to the tcrms and conditions of that certain Assignment of 
Common S t M c e s  Easements and Restrictions dated June 27.2003 made by Vktancia Communkatiom, LLG, an Arizona 
limited liability company. for the benefit oftheundcrsigned. the undersigned agrees that the Iicense stran&infuli 
force and effect, even in the event of foreclosure or tnatcc's sale pursuant to such Decd of Tnw or any other aequision 
of title by the undersigned, its NCC~SSO~S, of assigns, of all or any portion of the real property c o d b y s u c h ~ o f  
Trust. 

RESlDENnAL M D I N O  CORPORATION. a Dklaware corporation 

By: 
Its: 

STATE OF 

County of h w  
03, be me. e un ersigned, a Notary Public in and for said 

County and State, personally appeared e . personally known to me (w- 
i) to be the person whose name is s u b s c n i  to the within instrutma& 
acknowledged to me that helshe executed the same in hisher authorized capacity. and that by hislher signature on the 
instrument the pcrson or the entity upon behalfof which the person acted, executed the within instrument. 

On t h i s 5  E&" day of A&$ f i a  

WlTNESS my hand and offcial scat. 



APPENDIX A 

Definitions and Joterpretations 

ARTICLE1 - DEFINITIONS 

Section 1-01 Advanced Tdecommunicatiuns Capability. The term or phrase "Advanced 
Td-icationsCapaapability" shall mean and refer to Mgb sxbmadband  telccomnnuticalions capability that 
enables uses to originate and mcive  high quality voice, dam, graphics and video communicationdprograrmning 
services over tines or wireless channels, including, without limitation. Internet Bandwidth Access Sexviccs based 
upon industry average concentration levels. 

SectIort 1.02 Affiliate. The term "A'l\ffilbte"sh;lll mean and refer to with respect to any Petson (i) any Person 
directly or indirectly controlhg, cantrolled by or under common control with such Person; (ii) any Person 
owning, or controlling five percent (5%) or more of the voting securities or voting control of such Person; or, (iii) 
any Pcrson who is an officer, director, manager. member, general partner, trustee or holder of five percent (5%) 
or more of thc voting securities or voting contml of any Person desnibed in clauses (i) or (ii). 

_Section 1.03 
m and formed pursuant to the Master Declaration and the applicable Village Declaration therefor. 

Section 1.04 Cable Televisiun Services. The tcrm or phrase "Cable Television Services" shall mean and 
refer to the transmission to users of vidco programming or other programmiag services provided through any 
Facilities related to such services, together with such user interaction, if any, which is required forthe seleuion or 
use of the video programming or other p r o g a m i n g  services. 

Section 1.05 
Gross Easement and the Scrvice Easement, collectively. 

Association. Thc term "Association" shall mean and refer lo each Village Association as defined 

Combined Easement. The term or phrase "Combined E a s e m t "  shall mean and refer to the In 

Section 1.06 
refer to the In Gross Easement Area and the Service Easement Arca. cotlectively. 

Section 1.07 Communicstion Service Provider. The term or phrase "Communication Service Pmvidcr" 
shall mean and refer to any third party provider of  one or more Communication Services, which may include a 
conbination of Rrsons, such that one ( I )  OF more of the Communication Services are availabfe within the 
Developmmf. 

Section 1.08 Communication Services. The term orphrase "Communication Services"sh3n mean and^& 
to any one or more of the following: Cable Television Services, Conunmity Technology Services, E-comrnme . . Transaction Services, lnternct Bandwidth Access Services, Comipnity lntnnd derviccs, Telephone SMCCS 
(local), Telephone Services (long distance), Video On Demand Servicq Semity Monitoring Services, my &r 
cable or telcphone services, any other communication services or utilities, togcther with the Facilities related to 
such semiccs; 0- howcver, that the term or phrase "Communication Services" shall not include Excluded 
Devices. 

Combined Easement Area. The term or phrasc "cambincd h m c n t  Area" shall mean and 

- 

Section 1.09 Common Services Easements and Restrictions. The renn or phrase 'y=Ommn Servica: 
Easements and Restrictions" shall mean and refer to the Common Services Easements and Restrictions to which 
this Appendix A is attached, as a m n d d  or supplemented from time to time. 

Appendii A 
Page I 
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Section 1.10 Communitv lntranet Services. Tbe term or phratc Tornmunity intmet Services"dd 
and nfcr to the private communications network within the Development that uscs substantially the sum or 
similar s o h a r e  that is utilized on the puMie Intemei, but that is primarily for use wihin the Developmeot. 

Section 1.1 1 Community Technolorn Services. Thc term or phrase "Community Tcchnology Services" 
shaft mean and refcr to the constnrction, sale, installation, leasing, licensing, modification, suppicmenration, 
maintenance, repair, reconstrudion or removal of any device (including, without limitation, any hardware or 
softwarc device) princifly UsEd by individual users for Communication Scrvices. 

Section 1.12 Declarations. The term "Deelarations"shall mean and refer to thc Master Declaration, each 
Village Declaration, and each other &ckwafioa of covenant.., conditions, easements and restrictions for the 
Development or any portion themof as, or to be, recordat in the office of thc Marimp Couoty Recorder in 
accordance with the Master Declaration and the applicable Village Declarationand which bur& the D e v e l v n t  
or any pom'on thereof, as each of the foregoing are amended from time to time. Each Declaration sbaJl be djeu 
and SuborJinate to the Common Services Easements and Restrictions, and in the event of any conflict or 
inconsistency W e e n  the provisions of any Declaration and the Common Scrvices Easements and Restrictions, 
the provisions of the Common Services Easements and Restnktions shall prevail. 

Section 1.13 Devrlopmenf. The term "Development"shn1l mean and refer to the entire parcel of red pqxxty 
the legal description of which is attached hereto as Exhibit 4 together with such additional real properly as is 
hercafler annexed thereto in accordance with the provisions of this Section 1.13. To Lhc extent development of 
additionat real property is or may be contemplated by any or all of the DecJarations, then (i) the term 
"Development" shall be liberafly const~ed  to include such real property when and as identified from time to time 
pursuant to a Supplemcni to Common Services Easements and Restrictions recorded as hereinafter providcd,and 
(io such additional real property may from time to time bc annexed to the real property described inExhibit Aand 
made part of the "Dwelopmcnt" without the approval, assent or vote of any Owner, Vistancia Maintenancc 
Corporation, any Association, or any other Pcrson being required (except as provided in this Section 1.13), by the 
execution and recording in the Oflice of the Maricopa Recorder of a Supplement to Common Sem-ces hjements 
and Restrictions (the "Supplement to Common Services Easements and Restrictions") signed by Grantor (if 
Grantor owns the mal propmy being annexed) and Grantee (with the tenns "Grantor" and "G'rantec" having the 
meanings pmvided in the Common Services Easements and Restrictions), and describing the real prop* to be 
anncxed to Exhibit A(which real properly shall be designated in an 'Exhibit ASupolement" included in such 
Supplement to Common Sem'cg Easement% and Restrictions). The rccording of said Supplement io Common 
Services Easements and Restrictions shall constitute and effectuate the annexation ofthe rcaf property described 
such F&hibit ASupplcment to the "Devclopmt" property. making said real propeay subjeet to the Common 
Services Easements and Restrictions. this Appendix A, and any agreement which incorporates thisApDendix4 as 
if said real propetty originatty had been induded in Exhibit Aat the time ofthe initial reconfation ofthe Common 
Services Easements and Restrictions. Notwithstanding anything to the contrary, if at the time of the recordation 
of any such Supplement to Common Services Easements and Ratrictions, the real poperty d w n i d  in such 
Exhibit ASwlement is owned by a Person other than Grantee, then that Person must join with Grantee in the 
exccution of such Supplement to Common Services Easements and Restrictions. 

Section 1-14 h m m e r c c  Transaction Services. The tern or phrase "Frcomrce Transaction Servics" 
shall mean and refer to tmnsactions conducted over thc Internet or through Internet access, comprising the mic, 
lease., license, offer or delivery of propecty, goods, services or infmt ion ,  whether or not for considerarion; 
provided, howcver, the term or phrase "E-cornmercc Transactions Services"shal1 not include lnm Bandwidth 
Access Services. 

Appendix A 
Page 2 
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Section 1.15 Excluded Devices. The tcnn u phrax "Excluded Devices" shall mean and refer to my 
Community Intranct Services dcVice, Seaaily Monitoring Services device, or any other Co--cittion Sem-ces 
device. which satisfies both of the following descnbtd cbaracte&tk 

(a) Thc device is nonpermanent By way of example and nol limitation, any device which is affuted 
to ml estate is a pamanent device. A nonpermanent dcvice must not, at any time, be affixed to 
real estate within thc Combined Easement Area either by, for example and not limitation, 
submersion into the ground, screws, bolts, glue or wiring. 

Use of Utc device must occur primarily outside of the In Gross Easement Area, with use within 
the In Gross Easement Arca being incidental or sporadic 

(b) 

For example, mobile Eeflular telephoaes, pagers, car atarms and portable computer @riphcnls, which are used 
primarily outside ofthe In Gross Easement Area, will generally cansthte Excluded Devices. A satellite dish or 
other means orreceiving the -fer of wireless technology used pn'marily in the In Gross Easement Area will be 
an Excluded Device only to the extent required by law to be permitted (E.g. Scction 207 of the 
Teleuunmunications Act of 1996'and 47 C3.R I.4OOO) or to the extent authmized by the Declaratioos. Wirelcss 
signals, of any nature, wI~ich are not rcceived by any Owners. or on behalf of any Owners or at thc request of 
aoy Owncr(s), within the In Gross Easement Area, shall constitute Excluded Devices. 

Section 1.16 Pacilftv vr  Faeilfties. The lcnn or tern "Fa&ty"or "Facilitics"shall mean and refer to the 
construction, instdlation, modification, a~tcration, supplementation, repair, reconstruction or replacement of any 
and all necessary or desirable hardware. or equipment ofany type used to provide or oherwise makc available any 
communication Services including, without limitation. cabte, win, fiber, main, pipe, boxes, conduit, manholes, 
~nsformc.rs. pumps, amplifiers, dishes, antennae, microwave, satellite, pedcstaI, equipment enclosures, poles, 
wireless communication technology, or any other hardware or equipment of any type necessary or desirable to 
transfer or provide any Communication Servicei, including, without limitation. communication, vidco, data, e 
c~mmere,  Intern& community intimet, sccurity systems, communication utility seMces, information systems, 
cable television. as well as any othcr Communimtion Scrvices or uses for which such hardware or equipmeni 
may be used. 

Section 1.17 In  Cross Easement. The term or phrase I n  Gmss Easement" shali mean the In Gross 
Easemat created for the exclusive use of the Grantor (as that term is defincd in the Common Services E;wmL.ntrr 

. and Reshidons) pursuant to Section 2.01 of the Common Scrvics Easements and.Restrictions. 

%tion 1.18 In Gross Easement Area Tbe Lcrm or phrase "In Gross Easement Area" shatl mean and refer 
to that certain area of red prope.rty thc legal description of which is attached hereto as Exhiit B, together with 
such additional real property as is hemafter annexed thereto in accordance with the provisions of this - 1.18. If any Supplement to Commoa Scrviiw Easements and RestrictiunS is reconled pursuant to Section I ~ I 3  
which designates additional real property to be annexed to the Development plos\tant to an Exhiiit A-.&~lemenf 
then sucb Supplemcnt to Common Services Easements and Restrictions shafl alsodesigarttc the-real property (if 
any) included in such Exhibit ASwIement that is to be made part of the "Jn Gross Easement Area" hercunder 
(which real property shall be designated in an "Exhibit BSu~~Ilemcnt" included in such Suppiemcm to Common 
Services Easements and Restrictions). Upon recurdation of such Supplement to Common Services Easements 
and Reslrietions and Exhibit BSupplement, thc term "In Cross Easement A m "  shall be liberally construed to 
indude the red property identifd in such Exhkit B-Supplement, and the real propeny identifed in such ExhititB 
Smlement shall be part of the "In Gross Ease.mnt Area" witbout the approvat, assent or vote of any Owner, 
V i n c i a  Maintenance Corpomtion, any Association, or any other P m n  being lepuired (except for those 
approvats required for the reeordatiw of a Supplement to Common Services Easements and Restrictions ;LS 

provided in Section 1.13). The recording of said Supplement to Common Services Easements and Restrictions 

Appendix A 
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&ail constitute and effectuate the amexation ofthe real pmperty descflbcd suchExhibit BSmlement to the "In 
Gross Easemen1 Area", making said real propetty subject to rhc Common Services Easements and Restrictioos, 
this Appendix A, and any agreemeut which incorpontcs this Appnrdix 4 as if said real property originaliy had 
been iocludcd in Exhibit Bat the time of the initial recordation of the Common Sctvices Easements and 
Restrictions. 

Section 1.19 internet Bandwidth Access Services. The t e n  or phrase "Internet Bandwidth Acccss 
Services" shall mean and refer to any service tint cnables users to access content, information, clcchonic mail or 
othcr services offercd over the mtcmet, and may also include access to proprietary content, information and o h r  
services as part of a package of services o&ed to users and any Facilities dated to such service; provid&, 
howevcr, that the term or phrase "Internet Bandwidth Access Services" shall not hclude E-conanerceTt.ans;ldioo 
Services, Telephone Services (local) or Telephone Services (long distance). 

Section 1.20 Mandatorv Communication Service Provider, The t c m  or phrase "Mandatory 
communication Service ProviWshall mean and refer to a Communication Senrice Provider thatproVidcsone(l) 
or more orthe Mandatory Communication Services. The ioitial Mandatory Communication Service Providers am 
listed on Exhibit Cattached hento. and are subject to change in accordance with Section 2.08 andsection 2.090f 
the Common Services F m m k  and Restrictions. 

Section 1.21 
Semias" shall mean and refer to the Communication Services set forth on Exhibit C auachd hereto. 

Sectioa 1.22 
not qdify as an Affiliate. 

Section 1 3 3  

Mandatory Communication Services. The term or phrase "Mandatory Communication 

Non-AffXate. Thc term or p h w  "Non-Alliliate" shall m a n  and refer to any Person who does 

Msster Declaration. The term or p h m  "Master Declamtion" shall mean and refer to that 
certain Dcckration of Covemts, Conditions and Restrictions for Vistancia to be recuded in the office of the 
.Maricopa county Recorder, as amended from time to time, which will. among other things. provide for thc 
0rgani;ration of Vistancia Mainlcnance Corporntion. The Master Declaration shall bc subject and subordinate to 
the Common Senices Easements and Restrictions, and in the event of any conflict or inconsistency betwccn the 
provisions ofthe Master Declaration and the Common Services Easements and Restrictions, the provisions ofthe 
Common Services Easements a d  Restrictions &all prevail. 

Section 1.24 Owner. The term "Owner" shall mean the m r d  owner, whether one or more Persons, of 
beneficial or equitable title (and legal titie if the same has merged with the beneficial or equitable title) to thc fee 

1 
e 

simple interest m a planed lot, a development parcel or any other land within the Devclopment, or their lessees, 
tenants or any other successors in interest. 

I 
I 
I 

Section 135 Owner Access Area The term or phrase "Owner Access Areanshall mean and refer to thc area 
rea~nably necessary forrCommunimtion Scrvice Pmviders to establish Communication SeMcg to an Owner's 
residential structure. building or other structure situated upon the Owner Improvement Area, which area shall 
commcnce at the Platted Easement Arca and procced as directly as reasonably practicable to thc individual 
residential structure (or building or other structure, as applimble)and upon and within the residential s(ructure(or 
buitding or other dructi~re, as applicable) as contemplated by the design for the initiai construction thereof, as 
therealter modified from time to time. 

Section l.26 Owner Improvement Area The tern or phrase "Owner Improvement Arcanshall mean and 
refer to that area within the I n  Gross Easement Arca which is not common area (however denorm'nated) mder 
any of the Declarations, duly deeded and titkd to the Owner, or his or her successor in interest, upon which the 
Owner shall be entitled to construct or otherwise crect such temponry or permanent bm'ers or other temporary 
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or permanent obstructions or mchires as the Owner shall desire, so long as such barriers or other obstructions 
or struchues are in conformity with the Declarations and applicabk taw; and, further, so long as such barriers or 
obstntetions or structures s M 1  not be situated upon or within the Service Fasement A m .  

Section 1.27 plrty. The term "Party" or "parties" shall mean and sfer to the Persons referenced in the 
introductory paragraph of any agreement which incorporates this A d u  A, as well as any other Person made a 
Party to any such abwmenl either at the time of execution thereof or subsequent thereto. 

Section 1.28 w. The term "Person" shall mean and refer IO any individual, corporation, ampany, 
business trust, association, partnership, limited liability company, joint venture, govcnunenhf authority, or any 
0 t h  individual or entity, including subsidiaries, ARiIiates, and cuntmllcd entities. 

Section 1.29 m. The term "Ptats" shall mean and refer callectively to all ofthe recorded subdivision plats 
and maps of dedication that subdivide the Development and/or dedicate or create streets, roadways or areas to be 
dedicated to public or prime USC, as each may be amended from time to time.. 

Section 1.30 
ofthe easement areas designated as "MuEti-use Eiasement" or "M.UE"on the Plats. 

Section 131 
fotth in Scction 2.05 and Section 2.06 of the Common .Services Easements and Restrictions. 

Platted Easement Area The tcrmorphrase"PlattedEasment Area"shallmeanandrefatoa1l 

Reserved Rkhts. The term or phrasc "Reserved Rights" shall mcan and refa to the rights set 

Section 132 Security Monitoring: Services. Thc term or phrase "Security Monitoring Services" shaJl mean 
and refer to the provision of systems, hardware, deviccs and wiring within the residences, commercial stlucturcrr 
(if any) and the Development which enable the monitoring for security purposes ofsuch residences, commcrcial 
structures (if any) and Development; provided, however, that the term or phrase "Secwity Monitoring Services" 
expressly contemplates that a Communication SeMcc Provider may enter into a third paaly cootracl (q., a 
man-toring contract) with a security monitoring company. 

Section 1.33 Servfce Eascment. The term or phrase "Service Ehsernent" shall mean the Service b m e n t  
creafed for the exclusive use of thc Grantor (as that term is defined in thc Common Services Eascments and 
ReStrictions) pursuant to Section 2.02 of the Common Services Easements md Restricdons. 

Section 1.34 Service Easement Area. The term or phrase "Service Eascment Area" shall mean and refer to 
each and all of the foEowing areas, individually and collectively, as the mtcd requires or as is peunitted by law. 
lo wiI: 

(a) 

(b) 

(c) 

AU orthe Platted Eaulnent Area. 

AI1 of (he Owner Acoess Am. 

Each street or roadway created by a Plat that is private (as opposed to public) in nature and is 
owned (or is to bc owned, pursuant to the terms of such Plat) by Vktancia Maintenance 
Corporation, ay Association, or any other homeownels' or property owners' association 
estabtished pursuant to a Declaration. 

Those portions ofthe tracts and other areas consliiutingcomrnon areas (however denominated) 
under any of the Declarations (ouler than the private streets and private roadways described in 
subsection (c) above, which shall be governed by that subsection rather than this subsection 
(d)), to the extent reasonably necessary for the estabtishment of Communication Services and 
Facilities to Serve the Owners. 

(d) 
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Section 1335 Telephone Services (locall. The term or phrasc Telephone Services (l0Ca)"shalt mcana@ 
refer to setvice within a telephone exchange, or within a conneded system of telephone exchanges within the 
same exchange area opented to linnish to ~UQScribers intercommunicating service of the character ordinsrily 
Wished by a single exchange, and wbich is covercd by the exchangc servke charge, or comparable sernkx 
provided through a sysm of switches, transmission equipment or any other Facities (or any combination 
thereof) by which a user can originate and temu'natc n telecommunications seMi%. 

Section 136 Telephone Services (lone: distance). The term or phrase Telephone Services(longdisrsnce)" 
shall mean and refer to telephone scrvice between stations in different exchange areas for which there is made a 
separate charge not included in contracts with users for exchange servicc and any Rcilitics related to SU& 

Services. 

Section 137 Utility Services. The term or phrase "Utility Services" shalt mean and xfer to anywwer.water, 
gas, electtic, any other utility or common functional services provided to the residences and commercial 
structures (if any) within the Development together with any Facilities reiated to such services; provided, 
however, that the term or phrasc vt i i ty  Services" shalI not mean or refer io or include any 'Communication 

Seetion 1.38 VIllaee Declaration. The tcnn or phrase "Village Declaration" shaII mean and refer to each 
Village Dcclaration 1 ~ 9  defined in and d c d  pursuant to the Master Dcclaration, each as amended from time to 
time. Each Wage Declaration shall be svbjed and subordinate to the Common Services Easements and 
Restrictions, and in the event of any conflict or inconsistency between the provisions of any Village Declaration 
and the Common Servicev Easements and Restrictions, the provisions of the Common Services Easements and 
Restrictions shall prcvait. 

Section 1.39 Visible From Neighboring Propem. The term or phrase "Visible from NeighWng Propclty" 
shall mean, with respect to any given object, that such objcd is or would bc visiblc to a ~ t ~ ~ r a l  person six feet tall, 
standing at ground level on  any pari of the In Gross Eamnent Area. 

Seetion 1.40 Vistancia Maintenance Corporation. The termor phrase "Vktancia MaintenmceCorpotatjon" 
shaU nmin and refer to the Arizona non-prof& corporation to be organizedpursuant to the Master Declaration, its 
successors and assigns. 

ARTICLE 11 - MBCELLAJWOUS AND CONSTRUclrION 

Section 2.01 Complete Agreement. Any agreement which incorporates this Appendix A, together with the 
schedules, appendices and exhibits thereto, nnd all other agreemcnts, certificates, documents, schedules, 
appendices, exhibits and 0th writings exccuted at or in connection with tbe signing of such age-  
(Coilaziiely, the "Dcfinitive Documents"). constitutc the complete and exdusive statement of agreement among 
the Parties with resped to thc coved subject matter. The Definitive Documents repIacc and svpercede all prior 
agreements by and among the Pi~rties. The Definitive Documents supercede all prior written and oral statern- 
and no other rcpresentation. statement. andition or warranty not contained in the Dcfinitive Documents will be 
binding upon the Parties, or have any force or effect whatsoever. Any prior agreements, promises, negotiations, 
or representations concerning thc subject matter of the Definitive Documents which are not expressly set forth 
herein or therein me of no force or effect 

Section 2.02 A 
may be altered, tenninated or amended in whole or in pari, at any time. Any such amendmeat, termination or 
allemtion must take the form of a writtcn h m e n t  setting forth the amendments, ternhations OT altmtions, 
which written instrumcnt must be signed by all Parties to the ageanent being amended, terminated or altered. 

Amendment, Termination or Alteration. Any agreemeni which incorporates chis 
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This Apwdix A m y  at any time be altered, terminated or amemicd in whole or in part, as it dates  to any 
agreement which incorporates this A w n &  A Any such amendment, tcnnination or altedon Lrith respect to 
this Ao&x A(i) mud rake the form of a written instrument setting forth the amendments, h i n a t i o n s  or 
aheratiow, which written iostrument must be signed by all Parties to theqplicableagiternent which mcarpwates 
this Appcndiix A, and (ii) any such amendment, termination or alkration witb respect to this ADpendin Ashan not 
affect or havc any impact upon this Appcndix A as it rclates to any otheragreemcnt incorporating thisA~&x A 
(unless and until thisAp~en&ix A is amended, tcnninated or a ~ t e d  by a written i n s t m t  executed by el! Parties 
to such d e r  agreement). 

Section 2.03 If any covenant, agreement, term or provision of any agrcement which 
incorporates this A w n &  Ais held to be illegal, invalid, unreasonable, or unenforceable under the present or 
future laws effedve during thc term thereof, such covcnant, agreement, term or provision shall be rully 
severable. Tbc apeemnt shall be construed and enforced as if such illegal, invalid, unmnable ,  or 
unenforceable covenant, agreement, term or provision had never comprised a part thereof and, the remainder shall 
remain in full force and effed and shall not be affected by such illegal. invalid, unnasonabie, or enforceable 
covenant, agrcement, term or pvision or by its severance (henfiom F&nnore, in lieu of the illegal invalid, 
nnnasonabfe, or unenforceable covenant. agreement, term or provision, there shall be added automatically a 
pmvision as similar in tcrmsto such illegal. invalid, unreasonable, or unenforceable covenant, agrement, term or 
provision as may be possiblc and be legal, valid, reasonable, and enforceable. 

Section 2.04 Waiver. No delay or failure by any Party in exercising any rights under any agreement which 
incorporates this ADpendix A, and no partial or simple exercise o f  such rights, shall constitute a waiver of that or 
any other right 

Section 2.05 Governing Law. ( i )  Except as provided in Section 2.05fii) bclow, any agreement which 
incorporates this A m d ~  4 including, without limitation, any contmversy or claim arismg out of or relating to 
the agreement which incorpomtes this m d i x  A, or its breach, thc construction of its tcrrns, or the 
interpretation of the rights and duties ofthe Parties thercto.shaI1 bc construed and governed exclusively M;oording 
to the internal laws of thc State of Arizona. without regard to thatjurisdiction's low regarding conflicts of law. 
Except as provided in Section 2.OSfiQ below. any agrcement which incorporates this Appendix Asball he subject 
to the excfusivc jurisdiction of Arizona state courts located in Maricopa County, State of Arizona and of the 
federal courts with jUrisdiCtion ovcr Maricopa County, State of Arizona, regardless of the residence or situs of the 
Parties. to which jurisdiction of the court thc Parties expressly submit, and waive objection thereto. Except as 
provided in Section 2.0Sral below, any agreement which incorporates this Appendix Ashall be subject to, and 
litigated h, the exclusive and prerCned venue of Arizona state courts located in Maricopa County, State of Arirona 
or of the fedcral courts with jurisdiction over Maricopa County, Stale of Arizona. (i i)  To thc extent any state or 
fedwal law or regulation prohiiits or restric~ the provisions set forth in Section 2.OSn above; then, the State of 
Arizona wiil be automatically replaced wih the state wherein any real estatc which is subject to any agrecmcnt 
which incorporates this ADDendix Ais situated, and Maricopa Cmnty Will be outomaticslly repfaccd with the 
county wherein any real esfatc which is subject to any agreement which incorporates this-ix Aissituated. 

Section 2-06 Headinm: Interpretation. All hcadings arc inserted only for convenience and ease of reference 
and are not to be c o n s i d d  in the construction or mterpretation of any provision bereof. The singular shall 
include the plural, and the masculine gender shall includc the feminine and neuter, and vice versa, as the context 
requires. The term "including" shall meatl "including, without limitation" or its equivalent whenever used herein 
and shall not limit the generality of any dcscription preceding such term. The introductory pragmph and wcitals 
set forth at the commencuntnt of any agreemen1 which incorporates this A m d i x  Ashall Ibrm a part thereof. 
Reference to any Peson includes such Person's m-rs and assigns but, if applicable, only if such 
successors and assigns are permitted by thc abwement which incorporates this Appendix A Reference to any 
agreement, documcnt or instrument means such agreement, document or instrument, as amended, supplemented 

Severability- 
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or modified and in effect hrn h c  to time in accordance with the twms thereof. Ueference in any agreetnent 
which incorporates this Ap~endix A to any article; Seaion, appendix, scheduIe or exhibit means such article or 
section thereof or appendix or schedule or exhibit thereto- The tenn "of' is not exclusive. Tcrms such as 
"hereunder," "hereof," "hereto* and wonts of similar import shall bc deemed referenccv to the a p m e n t  which 
incorporates this Appendi~c A, togehr  with all ~ncorporated refcruse in such agrecment and this Appendix Aas 
a whole, and not to any particular, article, section, paragraph or other provision of any specific document. 

Section 2.07 hlultiole Counterparts Any agreement which ~cporates  *Appendix A m y  be executed 
in s e v d  countapans. tach of which shall be d e e d  an onghal b all of which shall caastitute one and the 
sime in6nunent. In madng proof with respect thereto, it shall be necasaty to produce only one copy thereof 
sign4 by the Party to be charged 

S&tioo 2.08 Additional Documenb and Acts. The psm'es each agree (0 execute and deliver such additional 
documents and indmments and to perfom such additional acts as may be necessary or appropriate to effectuate, 
ciury out, and perform all of thc terms, provisions, and conditions of any agreement which incorpomtes this 
A m d i x  A 

Section 2.09 Further Assurances. At any time, and frOm time to time, each P& shall ex- such 
additional inshumcnts and take such additional actions as may be nxs*nably requested by the other Party to 
confirm or otherwise cany out the intent and purpose of any agrcement which hcorpo~tes this Appendix A 

Section 2.10 &nforceabiKty Certificate. Each of the Partics to any agreement which incorporates this 
Appendix Ashall, without chnrge, at any time and from time to time, within seven (7) days following a WriUcn 
rcquest by the other party, deliver a written instrument to the requesting party or to any other Person specified by 
such requesting party, duly executed, certifying:. (i) that the agreement which incorporstes this ADwndix A is 
unmodified, or that the agreement has been modified and setting forth the specific modification; (ii) that the term 
of &e agreement i s  continuing, or the exact date [day, month and ycar] that the term expired; and, (iii) any dhes 
rnatters relating to compliance with the agreement. 

Section 2.1 I Drafter of the AEreement. For pu'posesof cunstdng any agreement which incorpontes this 
Amndix A, the Parties agree that each ( a d ,  as applicable, its counsel) has reviewed and revised the agrcement, 
and that the normal rule of cunstrudion to the eKc& that any ambiguities are to be resolved ap-ust the drafiing 
party shall not be employed in the interpretation of the agreement which incorporatLts this Appendix A, or of this 
Appendix 4 or any amendments. schedulcs or exhibits thereto or hereto. 

Section 2.12 
to the benefit of, and be enforceable by, the Parties and their respective successors and assigns. 

Section 2.13 
Aopendix A 

Section 2. t 4 Time Periods. All refcrences to "days" in any agreement which incorporates this Appcndix A 
shall mean and refcr to calendar days. In the event thc date for performam of any obligation under any 
agreemcnt which incorporates this m d m  A shalt fail on a Saturday, Sunday or day when the Maricapa county 
Superior Court, State of Arizona, is closed, then that obligation shall be performed on the next following malw 
business day. 

Section 2.15 Oblitation of Good Faith. The P a n i s  shall, in the performance of ail obGga%nS under my 
agreement which hcorporates this Appendix A, be obligated to act io good faith with one another in the 
performance thereof and hereunder. 

Successors. Any agrecment which incorporates thisltmndk Ashall bc biading upon and inure 

m. Time shall be of the essence with regard to any agreemcnt which incorporates this 

IM-333623-1 
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Section 2.1 6 
this Apmndix Ashan be wnstnied to m t c  a partnership or joint venture as between the Partics. 

Section 2.17 
are intended to be, and are hemby, made specificalfy a part hereof and incorporated herein. 

Not a Partnershie Nothing hm-n contaiaedor contained in any apxment which incorpwates 

Exhibits. ApDe ndices and Schedules. All exhibits. appendices and schedules r e f 4  to herein 

-. . 
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SCHEDUJ2 1.01 

Other Easements or Licenses 

Assignment of Common Services Easements and Reshiaians executed by Vistancia Commm~dons, L.L.C., an Arizona 
limited liability company and Residential Funding Corporation, a Delaware carporation, dated June 27,2003. 

MultCUse Easements and Indemnity executed by Vistancb Communications, LLC, an Arizona limited liability 
company, Shea Sunbelt Pleasant Point, LLC, a Delaware limited liability company, and the City of Peoria, Arima, an 
Arizona chartered municipal corporation, recorded on July23.2003, m Instrument No. 20034975499, official records of 
Marimpa County, Arizona and Partial Termhatio& Abandonment and Extinguishment of Easement recorded on 
Dtcember 24,2003. in lnstnrmcnt No. 2003-172805 I, oficial records of Maiicopa County, Arizona. 

Non-Exclusive License Agreement executed by Vistancia Communicatioos, L.L.C., an Arizona limited liability company 
and Coxcom, Inc, a Delaware corporation &/a Cox Communications, dated of even dace herewith and reeorded 
concurrently herewith in the offiial records of Marimpa County, Arizona (relating to that certain Co-Marketing 
Agreement dated April 8,2003, as more particularly described therein). 

Amended and Restated Declaration of Covenants, Conditions, Restrictions, Assessments, Charges, Servitudes, Liens, 
Reservations and Easements for Vstancia Village A, recorded on July 31,2003, in instrument No. 2003-102541 1, 
offiial records of Maricopa County, Ariina. 

Declaration ofCovenants. Conditions, and Restrictions for Vistancia, recorded on July 9,2003, in INtrUment No.2003- 
0898772, official records of Maricopa County, Arizona 

Map of Dedication Vistancia - Phase 1 4  recorded in Book 647 of Maps, page 31, official records of Maricopa County, 
Arizona. 

Final Plat for Desert Sky at Trilogy at Vistancia Parcel C21, recorded in Book 647 of Maps, page 30. official records of 
Maricopa County,' Arizona. 

Final Platfor SunsetRidgeatTrilogyat Vistancia ParcelsCIS.C16,C17,Cl8 andCl9,recorded inBook655ofMaps. 
page 35, official records of Maricopa County, Arizona. 

Finat Plat for Vistancia Village A Parcel A30. recorded in Book 647 of Maps, page 41, official records of Maricopa 
County, Arizona and Certificate of Correction recorded October 10.2003 as 2003-1423458 of offiial records OF 
Maricopa County, Arizona and Certificate of Correction recorded December 9,2003, as 2003-1668089 of official 
w r d s  of Maricopa County, An'zona. 

Final Plat for Vistancia Village A Parcel AlOA, according to the plat of record in the office of the County Recorder of 
Maricopa County, Arizona. recordcd in Book 655 of Maps. Page 33. 

Final Plat for VistamiaVillage A Parcel A12, according to the pIat of record in the offge of &e County Recorder of 
Maiiicopa County, Arizona, rmrded in Book 655 of Maps, Page 32. 

Finat Plat for Vistancia Village A Parcel A13. according to the plat of record in the ofice of the County Recorder of 
Maricopa County, Arizona, recorded m Book 655 of Maps, Page 3 I. 

Final Plat for Vistancia ViHage A Parcel A14, according to Ihe pht of record in the offie of the County Recorder of 
Maricopa County, Arizona, recorded in Book 661 of Maps, Page 25 Arizona and Certificate of Comction recorded 
January 2,2004 as 2004-0000466 of oflicial records of Marimpa County, Arizona. 
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Final Plat for Vistancia Vittage A Parcel A19. according to the plat of record in the office of the County Recorder of I 
Maricopa County, k i n a ,  recorded in Book 656 of Maps, Page 39. 

Finat Plat far Vistancia Village A Parcel A20, according to the plat of record in the ofice of the County Recorda of 
.Marimpa County, Arizona, recorded in Book 656 of Maps. Page 3. 

Final Plat for Vistancia Village A Parcel A32, according to the plat of record in the ofice of the County Recorder of 
Maricopa County, Arizona, recorded in Book 655 of Maps, Page 34. 

Final Plat for Vistancia Village A Pam1 A33, according to the plat of record in the office of the County Recorda of 
Maricops County, Arizona, recorded in Book 655 of  Maps, Page 29. 

Final Plat for Vistancia Village A Panel ,436, accotding to the plat of record in thc ofice of the County Recorda of 
Maficopa County, Arizona, recorded in Book 655 of Map, Page 30. 

Final PIat for V i n c i a  Village A Parcel A37. according to the plat of record in the o f f i  of the County Recorda of 
Mariapa County, Arizona, recorded in Book 662 of Maps, Page 26. 
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License Fees 

The License F a  shall be paid and calcutated as follows: 

lGcei&.e:shall pay Licensor a License Fee according to the following scale based on de Applicable License Fee 
percentage (determined pursuant to the chart below according to the Penetration Percentage (as hercinafler defined) 
witbin each Building) multiplied by the Monthly Recurring Revenue (as hereinafter defmed) for that Building. The 
Liceme Fee shall be calculated (and paid by License. if owed pursuant to the provisions of this Schedule 3.0u 
separately for each Building within VistanFa that is constructed on land conveyed by Master Developer to an Owner. 
wbich building is rentcd or occupied by an Owner, tenant or other oecupant that subscribes to any Cox Communicetion 
Service (each such Building being hereinafter rcfemd to as a 'Qualifying Building'). As used herein, ulc t e m  
'Penetration Percentage" shall mean, with rrspect to each Qualifying Bnilding. the percentage amount calculated by 
dividing the total square footage of the QwJifving Building that is mtcd or occupied by Owner(s), temt(s) or other 
occupaat(8) subscribing to Cox Communication Services. divided by tbc total rentable square footage of that QualipLing 
Building. For example, if a Qualifying Building contains !OO.OOO total rentable square feet and hasOwncrs.tcuantsand 
other occupants subscribing to Cox Communication Services that occupy 85,000 square fect. then the Penetration 
Percentage would be qua l  to 85% and Licensor would receive a Licpnse Fee equal to 3% of  h4RC with respcct to that 
Quatirying Building. 

penetration Percentaee 

046 -74% 

m e  LiccnseFep 

0% OfMRC 

75% - 85% 3% of MRC 
86%-95% 

96% - lWh 

4% O f  kfRc 

5.A of MRC 

Once the Penetration Pamtage attributed to a particular Qualifying Building increases to a level that would p'oducc a 
higher License Fee under the above chart, then Licensor shall be. entitled to the higher License Fee, which shan apply to 
all MRC attn'butsble to that Qualifying Building. If the Penetration Percentage decreases then LkensorMkepid& 
Applicable License Fee. if any, corresponding to the decreased Penetration Percentage. 

As used herein, the tern "Monthly Recurring Revenue" or "MRC" shall mean all revenues received byLhmce(abyils 
surmssom and assigns) for the transmission or distribution of the Communication Services through the Licensee 
Technology Facilities located within Vistancia to the Buildings only. including, without limitation, revenue for internet 
conneclivily. but exchding. or deducting from such revcnuw if the same were included denin. installation and 
construction fees, taxes. prOmotiona1 or bd1iRg discounts, equipmenl, revenue from residential dwellings (such as 
sparanents, condos, and single family bomes), ~ v e n n e  from governmental cntitics. interest charges, bad debts, fraochise 
fcco or o k  governmental charges, surcharge& tclecom fund charges, 91 1 fees, M other goventmental nuthoriztd 
assessments (however described) and network access charges. 

In addition to tbc exchion from MRC set forth above, the provision of Communication Services to state and federal 
governmental entities and the Franchising Authority shall be excluded from the MRC in calculation of License Fee 
payments due to Licensor hereunder. 

The parties acknowledge that Licensee may be required by federal or state taw, to lease or allow use of, portions of L e  
Licensee Technology Facilities IO third party providers, to allow such providcn to provide telecommunicalions &es 
to Owners, tenants and other occupants of the Buildings. In no event shall the compensation rece indbyLiumech 
such third party providers be deemed MRC or subject to payment of License fees hereunder. ~ a l b & g & b d  
party providers to deliver telecommunication services or communication signakvia the Liccnsce Technology Facilitisas 

' 

+. 
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d e m i  above shall not be dcancd an assignment, d e  or transfer of the Licensee Technology Facilities m a dekgation 
or assignment of Licensee's rights. 
All payments of the License Fas shdl be payable to Licensee without demand at the address sct forth in the f i  
paragraph of this Agreement, or to such other address as Licensee may designate. Payments of License Fces ahall be 
ma& + i n s  tbe Tern, of the License on a quartmly basis. w-thm ninety (9O).days from tbe end of the prior quarter. if 
Licuuetfailstomakepayincnriasmpired herri.~Liccnsorshallbcentitledtointaestat~latcof 1%pamontbrmtil 
paid. 

Within one year following Limnsol's nccipt of any payment of License Fees, Licensor shall haveright to audit ihe 
and records of License regarding the h4RC fix UIC period coyend by sucb payment of License Ftts to verify the amonnt 
of License Fees due. AI1 audits shall &conducted during normal business hours and upon nasonablo prior written 
notice to the party being audited. All audits shall be conducted at the olfce in Arizona whcre the party being audited 
mameinS the records to be audited. No records shall be moved horn such offrces by the audifor. Unless required by Jaw 
or court order or as evidence m any dispute resoluiion proceedings, the auditing pariy shall not disclose aoy non- 
information obtained in cou~st of the audit. If as a result of audit it is determined tbat any amount owing bas been 
underpaid by more than 5%. the audited party shall reimburse the auditing party for the reasonable cost of the audit 

Any defined (capilalized) term used but not otherwise defined in this Schedule 
socb term in the PAA. 

shall have the meaniag aanbuted IO 
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NON-EXCLUSIVE LICENSE AGREEMENT 

"Effective Date": B C L &  $I , uxxl 

'Liccnsof': CorporatelCompany Name: Vistancia Communications, L.LC.. an Arizona limited 
liability company 

State of Organization: Arizona 

Addn s s : 6720 N o h  Scousdale Road 
Suite 160 
Scottsdalc, Arizona 852534424 

THIS NON-EXCLUSIVE LICENSE AGREEMENT (thii"License") is made and entered into on the Effective Datc by and 
bctwccn Licensor and Coxcom. Inc, a Delaware corpoiation d/b/a Cox Cdmmunications Phoenix.lx)QoI Num*Avenuc, 
Phoenix, Arizona 85719 (the "Licensee"). Capitalircd terms not otherwise defined in this Liccnsc shall have the meaniup 
ascribed to them in the ADDendix A attached to that certain Common Services Easements and Restrictions recorded on 
June 27,2003, in Inshwnent No. 2003-0837106. oficial mods of Maricopa County, Arizona (such Common Services 
Easements and Restrictions, as amended from time to time, being hcrcinak referred to as the "CSER"), which- 
e is hereby iocorporated herein by nfcrence. The terms or phrases "Effective Datc'. and "Licensof shall have the 
meanings ascribed to thcm above. 

mcLRi - m A L S  

Section 1.01 
transferred or diminished its rights thercunder, except as sd forth on Shedule 1.01 attached hereto. 

WHEREAS, Licensor i s  the "Grantee" under the CSER, and has not encumbed, alienated or otherwise 

Section 1.Oz WHEREAS. in consideration of the License Fee (as hereinafter defined) payable by Licensee to 
Licensor, Licensor desircs to glant Licensee. itsgrantees, SUCC~SSOCS and permifled assigns an irrevocabIeIimdxk 
pcrpctual use of the Service Easement and Rtscrvcd Rights conveyed to Licensor in the C%R, subject to the terms and 
limitations of this License and further subject to the terms and limitations of that certain Amended and Restated Co- 
Marketing Agreement dated as ofSeptember 25,2003, cxccutcd by Licensor, Vistancia, LLC. a Dclawan liimitcd liability 
company ("Master Developer"), and Licensee (thc "CMA"). 

Section 1.03 WHEREAS, Lieensor, Master Developcr, and the City of Peoria, Arizona. an Arizona hartcred 
municipal corporation (the "City") have entered into that certain Multi-Use Easementsand Indemnity ncorded onMyP. 
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m3. in hstmment No. ux)3m%99, official mor& of Maricops County. Arizona (the "MUEI"X which requires that 
Mas- Developer and Licensor impose certain obligations on. and secure certam agreements of. Licensct as hereinafter 
provided. 

Bctioa 1.04 
own and maintain certain Facilities within the Service Easement Area. 

Section 1-05 WHEREAS, Licensee wishes to accept from Licensor the license as set forth below, subject to the terms 
and limitations of this Liccnse (including, but not limited to. Licensee's obligation to pay the License Fee as hereinafter 
provided); and, in addition. Licensee wishes to undertake certain obligations that are for the benefit of and are 
enforeeable by the City, as set forth in@k V below. 

Scctionl.06 
betlacen Licensor and Liccnree, and is not a grant of a public easement 

THIS INDENTURE WITNESSETH, tbat in consideration often dollars (SlO.00). the mutual covenanb contained in thii 
LicCnse, and other good and valuable consideration. the receipt and sufficiency of which arc by this License 
acknowledged. the Parties to this License agree as follows: 

WHEREAS, io acuudancc with thc -and CMA, Licemordesires to authorize Licensee to Wll, 

WHEREAS, this License is a private right of eontract and a grant of an inevocable private license 

m a z n  - LICENSE 

Premises and U s  Licensor hereby declares, creates, transfers. assigns, grants and conveys unto 
Licensee, its grantees, N ~ C ~ S S O ~ S  and permined assigns, the perpetual and non-exclusive right, privilege and license, 
subject to the terms of the CMA (a) upon, under and across the Service Easement Area, to const~ct, lay, install. own. 
operate. Icasc. license. franchise, alienate, assign, modify. alter, supplcmcnt. inspectdnahtain. repair, reconstruc& replacc, 
remove, relocate, expand, or otherwise service any and all necessary or desirable Facilitiw of any type used topmvideor 
make available Cable Television Services, hternet Access Services (as hereinafter defined). Telcphonc Services (local) 
and Telephone Services (long dihtance) to SFRs (as hereinafter defied) and MFUs (as hereinafter defined) in the 
Development, (b) upon, under and across the Smice  Eacement Area, to excavatc and pufonn any nu'lessBry or desirable 
work upon and under the surface of the Service Easement Area as and when required to make available such Cable 
Television Services. Internet Access Services, Telephone SeMccs (local) and Telephone Services (long distance) or 
service the Facilities therefor. (c) upon. under and across the Service Easement Area, to create and provide ingrcss and 
egress to and from the ServiceEasement Area in connection with the exercise ofany rights granted hcnundcr,and(d)o 
use tbe Licensor's Reserved Rights in connection with the rights granted hereunder; arovidcd. w, such Liccnse 
shall be subject to and limited by the limitations and restrictions set forth in the <sm and by the limitations and 
restrictions set forth in the CMA. Licensee expressly acknowledges and represents that, to the extent this License is 
inconsistent with, contrary to, or otherwise limited or c i r m m i e d  by the CSER andlor the CMA. then the terms and 
conditions of the CSER(or the CMA, as applieable) shall control and be binding upon Liccnscc. its grantees, successors 
and assigns, without recourse against Licensor. As used herein, the term "Internet Access Services" shan mcanthehigh 
speed Internet access service Licensee provides, currently ma&ctcd as%Ox High Speed Internet'. As used hercin. thc 
term "SFR" shall mean a single family detached or attached residence within the Development that is developed for sale, 
including a condominii or townhouse; and. the tcrm "MFU' shall meanmidcntial buildings within the Development 
containing multiple family dwelling units forpurchase. lease or rent whether dctacbed or attached. 

Section 2.02 a This License shall be irrevocable and shall continue perpetually (thc "Term"). subject to the 
foltowing: F m  and aftcr the expiration or earlier termination of the CMA. this License shall Fanain in cti~~withrespect 
to only those Service Easement Arcascontained on Plats that have been recorded as of the date. of such expiration or 
termination. and this License shalt terminate with respect to all portions of the Development that have notbrmsmj&ced 
to or included within a recorded Plat as of the date of such expiration or termination (whichtermiaatjw shall becffcctive. 
even if any sucb portion of the Development i s  thereaftcr subjected to or included within a recorded Plat). 

Section 2.03 hsienment and Sublicensing. The rights and obligations granted to thc Licensee hueundn may be 
assigned, soId. t ransfcd ,  sublicensed, encumbered or disposed of in any way, manner or extent (cotlectivcty 
'Transfers") at any time to any Person as authorized undcr Section 13(c) of the CMA. Any Transfer to a Person that is 
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not authorized under Section IJ(c) of the CMAshall be subject to the prior consent of the Licensor, whichcomaushall 
not be unreasonably withheld if it occurs prior to the expiration or termination of the CMA and which consent may be 
withheld in the sole and absolute discretion of Licensor if it ocuus following the expiration or termination of the CMA. 
Any attempted or pmporhd assignment. sale, transfer. sublicense. encumbrance or disposal in violation of this* 
241 shall be a breach of his  Liccnse and the CMA and shall atso be null and void and of no force or effect. 

Section 2.04 -. This Liceose shall be for the private, personal. exclusive and perpetual use and 
benefit of Licensee and its grantees, licensees, ksrces. franchisees. successors and permitted assigns who have been 
identified by and contracted with the Licensee to own, install, rcpair.relocate, expand, orothawiscsavice. &e Facilities in 
the Savice Easement Area. 

Section 2.05 Titk and Authority. Licensor reprcscnts. with the knowledge that Licensee shall rely upon such 
representation, that: (a) Licensor is the "Grantee" under the CSER, @) Licensor has not transfend, encumbered or 
otherwise diminished its rights under the CSER, except as set forth on Schedule 1.01, and(c) the individual cxccuting his 
Lieense on behalf of the Licensor has the authority to so execute chis Lchlse. 

Seetion2.06 Cb rin of Title. This License is conveyed to the Licensee, its grantees, successors and pennirted 
assigns. lo have and to hotd. so long as the rights, privileges and interests (licenses and easements) heremgiantalshan 
be used for the express purposesand upon the terms and conditions specified hercia, but shall be subject to all liens, 
encumbrances, restrictions and prior easements ofrecord including, without limitation, the CSER LiemsorandLiFaaec 
hereby covcnant and agrec that the license. granted hercbx. together with all the covenants contained herein. shall "NII 

with the land," shall be reflected on and run with the title and any interests in the Development and the Combined 
Easement Area and shall be binding upon all grantees. successors and permitted assignsofeach ofme respe*ive Parties 
hereto. 

ARTTCLE ill - LICENSE FEE AND SERVICE SANDARBS 

Sedion 3.01 bicense Fa. In consideration ofthe license graoted hereunder. Licensee agnes to pay to Licensor a fee 
(the 'License Fee") alculated in accordance withSchedule 3.01 attached herdo, which License Fee shall be payable in 
accordance with the terms of saidSchedule 3.01. 

&~W&Q&&. All Cable Television Services. intcmet Access Services. Telephone Services (local) 
and Telephone Services(long distance) provided by Licensee within the Development shall be of the quality required 
under the CMA. 

dcction4.0l. ) ndemnification Licensee agrees to indemnify. defend and hold harmless the Licensor and its 
successors and assigns, including, without limitation, thc Grantor under the CSERtheOwnas. the Association.andtheir 
s ~ ~ ~ e s s o r s  in interest (colleclively, the 'Indcmnitees") from and against any and all losses, claims, damages and 
1iabilities.joint or srvual (icluding reasonable investigation f a ,  attorneys' fees. acconntant's fces. cxput witness ftcs 
and other related expenses) incurred in connection with any third party action, spit or pmed ing  or anytbintpaayrfaho 
asserted, to which the lndmitees may become subject as a result of any failure by Licensee to satisfy its obligations 
under this License, the CMA, andlor any applicable law, regulation or governmental requiremen~providedhoweveg lslsd 
Licenstc shall not be required to indemnify, defend or hold harmkss any Indemnitee from that Indemnitee's own 
negligence, or any act or omission which is wrongW on any Indemnitee% part. 

Section 4.02 Rkht to &fen& Liceoscc has the right of notice and to defcnd any controversy or claim arising out of 
or relating to this License or the CSER. any alleged breach, any question as to the validity of its terms or conditions or 
legal effect, the construction of their term or conditions or legal effect and the intQpntation of the rights and dutics of 
the Parties under this License or the CSm provided. however. that Licensee's tight to defend with respect to the CSW 
shall be non-exclusive and shall be held in m m o n  with Licensor and any other Person to whom Licensor grants such 
rights andlor may hold such rights pursuant to contract or applicable law. The Licensor and its grantees, successors and 

lM-333619.1 
COPYRMllTQ 2oO9.2001 mEG DEVAULT ALEXANDER k CAPF.wl. L.L.P. 
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assigns, shalt notify Liccnstc of any cIaim, suit, administrative proceeding (including regulatory proceedmg), or any other 
action or threatened action which may, either presently or at a future date, give rise to Licensee's duty to indemnify or 
t i c e m ' s  right to defend, which notice shall be in writing and provided to Licensee within seven (7) business &ys from 
the date that Licensor or the Licensor's successors in interest, becomes aware of such claim, suit or proceeding, or 
potcntial claim. suit or proceeding. 

A R T I W V  - ACREIMENBBE"CTHECKE3' 

Section 5.01 P ~vment of Franchise Feg. Licensee shall pay to the City the fianchise fees that would be payable by 
Licawt pursuant to the terms of the existing or future franchise agreement (if any) between the City and I.kmee,asSa 
the City (as opposed to Licensor and/or Master Developer) were the grantor of the license and rights grantcdunderthe 
CMA andlor this License to provide Cable Television ServiEa. tntcmct A- SWicts. Telephooe Saviccs (local) and 
Telephone Sewices (long distance) andlor to instau Facilities within Iht Service Eascment Area Thc City shall be an 
intended thud party beneficiary entitled to enforce the provisions of this Section 5.01 {including, but not limited to, the 
obligations of Licensee hereunder). 

Section 5.02 cknowledemcnt of Cttv Riehb snd Waiver of Claims. Licensee hereby acknowledges the existence 
of the City's right, as set forth in -on 4.03 of the MUEI, to convert the MUEs (as such tam is defied m the MUEl)lo 
public utility easements. Lictnscc hereby waiver all losses. claims. damages, liabilities or actions against the City in 
conncction with or arising from any c m i s c  by the City of its rights under Section 4.03 of the MUEL lhcctystralltean 
intended third party beneficiary entitled to enforce the provisions of thisSection 5.02 (including, but not limitcd to, the 
obligations of Licensee hereunder). 

Section 5.03 Aereement to be Boond bv Peoria Cihr W e .  Licensee hereby agrees and warrants that any 
eonstruction. maintenance, or other actions by the Licensee in the MU& will be done and repaired as if the MU& were 
held in fee by the City with no reserved rights held by the Access Entity or the Master Developer. ThcCity shall bean 
intended third party beneficiary entitled to enforce the provisions of this Section 5.03 (inchding. but not limited to. the 
obligations of Licensee hercundcr). 

ARTICLEVI - N o n c E s  

Section 6.01 Form and m. Any and all notices, demands or other communications requiredordesired to be 
given hereunder by eitbm party shall be in writing. A notice will be validly given or made to another party if 0)  if served 
personally, ( i i )  deposited in the United State mail, certified or registered. postage prepaid@) transmitted by telegraph. 
telecopy or other electronic written transmission device, or (iv) if sent by overnight courier service 

m m  * of Notice. If any notice, demand or other communication is served personally (methods (i) and 
(iv) of Seaion 6.01, above). service will be conclusively deemed d e  at the time of such penonal service, If sudr notice. 
dunand or other communication is given by mail (mdhod Gi) of Section 6.0.oLsbovc), savicewill be conclusively damod 
given thnc (3) busincss days after the deposit thereof in the United State mail. If such notice, demand or other 
communication is given by electronic transmission (method (iii) of Section 6.01 above), service will be conclusively 
deemed made at the time of confrrmation of delivery. 

Section 6.03 
beginning of this Agreement and introductory paragrapb, respectively). 

Deliverv Information. Th+ information for notice to the Licensor and Licensee is set fottb above (at the 

. Section6.04 0 s  nee of Address. Any party may change its address to another address (or facsimile number to 
another facsimile number). to another address within the contincntal United States. by giving noticc in the 
aforementioned manner to the other parties. 
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IN WITMESS WHEREOF, the Pattics have urccutedthis License as of the date first above written 

LKBSOR LdcpNsEE 

l i i tcd liability compauy coME;TuNcAlloNs PKOENIX 

By: V i , U C , a D t k n w e  
limital liability company. its Manager 

By: Shea Homes Southwest, Lnc., an Ariuraa 
corpOration,itsMember 

By: 

By: 
Its: 

By Sunbelt Pleasant Point Invstors, LLC, an 
Arizona limited liability eompaay, its 
Member 

By: Smbelt PP. ULP, an Arizona l i i t e d  
liability limitcd partnership, its 
Manager 

By: Sunbelt Holdings Managemot, 
he., an Ariuwa corporation, its 

Curtis E. smitb. its chief 
OPeratingOfkS 

Schedules: 1.01 Othcr Eascmentsorticcnses 
3.01 LicenscFces 
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STATEOFARIZONA . 1 
1ss 

County of Maricopa 1 

COXCOM, INC., a Delaware corporation d/b/a/ COX 

My Commissi 

The forcgoiog instrument was acknowledged before me this day of 
,2003. by Curtis E Smith. the Chief Operating Officer of Sunbelt Holdings Management, 

h.. an A ~ L o M  corporm~on. the Oencral Partna io Sunbelt PP, UW, an- limited libility limited partnership, the 
Manager of Smbcll Pleasant Point lavcstors LLC., an Anmna limited liabilily company, a Member i n V i , W a  
Delaware IimitGd liability company. the Manager of Vistancia Communcations. LLC, an Arizona limited liabiw 
company, on behalf thereof- 

My Commission Expires: 
Notary Public 

STATE OF ARIZONA 1 

County of Maricopa 1 
1- 

The foregoing iostrament was acknowledged before me this day of 
2003. by .. the O f  

Shea Homes Southwest, he., an Arizona corporation, a Member in V i .  IJG a Dekwue limitcd liability eompany. 
the Manager of Vistaocia Communications, LLC, an Arizona limited liability company, on behalf thereof. 

My Commission Expires: 
Notary Public 

, 
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IN WITNESS WHEREOF. the Partics have executed &is License as of the date first above written. 

UCWSOR LIcEF(sEE 

VISTANCIA COMMUNICAIIONS, U C . .  an Arizona 
limited liability company COMMUNICATIONS PHOENfX 

COXCOM, WC-, a Delaware corporation d/b/a/ COX 

By: V i c i a .  LLC. a Del?.- 
limited liability company, its Manager By: 

Its: 
By, Shca Homes Southwest, IN.. an A~~ZOM 

corporation. its Member - 

By Sunbelt Pleasant Point Investors, L.L.C, an 
Arizona limited liability company. its 
Member 

By: Sunbelt PP. LLLP. an Arizona limited 
liability limited partnership. its 
Manager 

By: Sunbelt Holdings Mnnagernent. 
Inc., an Arizara corporation, its 
Gcnuai)%itner 

By: 
Curtis E. Smith its Chief 

Schedules: 1.01 Other Easements or Licenses 
3.01 LicenseFees 
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STATE OF ARIZONA 1 

County of Maricopa ) 
)ss 

The foregoing instrument was acknowledged before me this day o f  
,2003, by . the of 

COXCOW JNC, a Delaware caporation W d  COX COMMLMICAT10NS PHOENIX. on behalf thereof. 

Notary Public 
My Comrniseion Expirec 

STATE OF ARIZONA 1 

county of Maricopa ) 
)ss 

The foregoing instrument was acknowledged before me this day of  
,2003,by Curtis E. Smith. the Chief Operating Officer of Sunbelt Holdings Management, 

lac, an Arkma corporation. the General P m e r  in Sunbeh PP. LLLP, an Arizona limited liability limited partnership, the 
Manager of Sunbelt Pleasant Point Investon, L.L.C.. an Arizona limited liability company. a Member in Vmancia,U-Ca 
Delaware limited liability company. the Manager o f  Vislancia Communications, LL.C, an Arizona limited liability 
company, on behalf thereof. 

b b t x  

My Commission Expires: 3 I @ 

foregoing instrument zas scknowkdgcd before me this 1 5 k  day of 

Shea Homes Southwest, fac., an Arizona eorporatioi, a Member io Vistancia, LE, a Delaware limited liability &pany, 
the Manager of Vitancia Communications, LLC., nn Arizona limitcd>ability-company, on behalf thenof. 

., 2003, byJ&< e~ 5. ~ W C Q L W ~ ~  . t b e & d a d  s e ~ c d c u r ~  of 
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LENDER CONSENT 

The undersigned is the holder of all right, title and interest of the Beneficiary under that certain Construction 
D d  of Trust, S d t y  Agreement and Fixture Filing with Assignment of Leases, Rents. Proceeds and Agraments dated 
December 23,2002 and recorded on December 23,2002, in lnstnrment No. 20024387293, Official Records of Marimpa 
County, Arizona (the "Deed of Trust"). Subject to the continuing and prior lien of the Deed of Tmt and the rights and 
interests of the undersigned in the Loan Documents (ad defined in thc Deed of Trust). including without limitation, that 
certain Assignment of CoIlstmtion Agreements and Dcvelopmcnt ltcms dated December 23.2002 made by V i c i a ,  
U, a Delaware limited liability company ( f d y  known BS Shca Sunbelt PIcamnt Point, LLC, a Delawan limited liabi(hy 
campany). for the benefa of the undersigned, the undersigned hereby consents to the foregoing Non-Exd& Lirmrc. 
Agreement (the 'License"); provided, however, that subject to the terms end conditions of that certain Assignment of 
Common Services Easements and Restrictions dated June 27,2003 made by V I  Communications, LLC, an Arizona 
limited liability company, for the benefit of the undersigned, the undmigmd agrees that the Lieense MrmQatmWI 
force and effbt, even in the event of foreclosure OT hustcc's sale pursuant to such Deed of Trust or any other aqulstbon 
of title by the undersigned, its successors, or assigns. of ail or any portion of the real property covered by such Deed of 
Trust. 

RESIDEMIAL NNDMO OORPORATION, a Dehware corporation 

a Notary Public in and for said 

8) to be the person whose name is subscribed to the within instrument. 
acknowledged to me that hekhe executed the same in his/her authorized capacity, and that by his/her signature on the 
instrument the person or thc entity upon behalf of which the person acted, executed the within instrument. 

County and State, pusonally appeared f< . , personally known tome (er 
On this 5 day of 

WITNESS my hand and offiial seal. 

IM-333619-t NoaErdwlvt 
Corramm 0 2000.2M)I Knw DEVAULT ALDLANDEP 1 CAPEIIAIIT. L.L.P. h o w  Agreemeel 

Rye 7 
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APPENDN A 

Definitions and Interpretations 

ARTICLE1 - D E ~ I T I O N S  

Section 1.0 I Advanced Teiecommunicaths Capability. The term or phrase "Advanced 
Telecommunications Capability"shall nlean and refer to high speed, broadbandtelccurnmuni&ms capability that 
enables uscrs to originate and reccive high quality voice, data, graphics and video communications$rogramming 
services over lines or wirefess channels, including, without limitation, Internet Bandwidth Access Services based 
upon industry average concentration lcvets. 

Section 1.02 Affiliate. The term "AFfrliate" shall mean and refer to with respect u) any Person (i) any Person 
directly or indirectly controlling, cantrolled by or under common control with such Pcrson; (ii) any Person 
owning. or controlling five percent (5%) or more of the voting securities or voting control of such Person; or, (iii) 
any Pcrson wbo i s  an oficcr, director, manager, nlember, genera1 p m e r .  trust= or holder of five percent (5%) 
or more of thc voting securities or voting conln,l of any Person described in clauses (i) or (ii). 

Section 1.03 
in and formed pumant to :he Master Declaration and the appbcable Villagz Declaration therefor. 

Section 1.04 Cable Teievision Services. The tcrm or phrase "Cable Television Services" shall mean and 
refer to the transmission to users of vidco programming or other programming senvices provided through any 
Facilities related to such services, together with sudi user interaction, if any, which is required forthe selection or 
use of the video programming or other programling services. 

Association. Thc temi "Association" shall mean and refer toeach Village Association asdefined 

Section 1.05 
Gross Easement and the Service Easement, collectively. 

Combined Easement. The term or phrase "Combined Easement" shall mean and refer to the In 

Section 1.06 
refer to the In Gross Easement A m  and the Service Eascment h. colleciively. 

Combined Easement Area. The term or phrasc "Combincd Fkemcnt Area" shall mean and 

Section 1.U7 Communication Service Provider. The term or phrase "Communication Service Provider" 
shall mean and refer to any third party prvvidcr of one or more Commumcation Services, which may include a 
combination of Rrsons, such that one ( I )  or more of the Communication Services are available within the 
Developmcnt. 

Section 1 .OS Communication Services. The term or phrase "Communication Services"sha1l mean and refer 
to any ooe or more of the following: Cable Television Services, Community Technology Services, E-commerce 
Trdnsaction Serviccs, toternet Bandwidth Access Services, Community lntranct Serviccs, Telephone Serviux 
(local), Telephone Services (long diaancc), Video On Demand Servicn, Security Monitoring Serviccs, any other 
cable or telcphone xrvices, any other communication services or utilities, togcther with the Facilities related to 
such service..; provided, howcver, that the term or phrase "Communication Services"shaJl not include Excludcd 
Devices. 

Section 1.09 Common Services Easements and Restrictions. The term or phrase 'Cmunon Services 
Easemnts and Restrictions" shalt mean and refer to the Common Services Easements and ResZrictions to which 
this Appendix A is attached, as amendcd or supplemented from time to time. 

Appendir A 
Page I 
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Section 1.10 Community lntranet Services. The term or phr%sc "Community lntranet Services"Mman 
and rcfcr to the private communicatiotLs network within the Devetopment that uscs substantially the samc or 
similar software that is utilized on the public Internet, but that is primarily for use within the Development. 

Section 1.1 1 Community Technolow Services. Thc term or phrase "Community Technology Scrvices" 
shaU mean and refcr to the cons*don. sale, installation. leasing. kensing, modification, supplcmentation, 
maintenance, repair, reconstruction or removal of any device (including, without limitation, any hardware or 
softwan, device) principally uscd by individual users for Communication Scrvices. 

Section 1.12 Declarations. The term "Declarations" shall mean and refer to the Master Declaration, each 
Village Declaration, and each other &laration of covenants, conditions, easemcnts and restrictions for the 
Development or any portion thercof as, or IO be, recordnl in the office of IC Maricopa County Recorder in 
accOrdance with the Master Declantion and the applicable Village Declarationand which burden the Devdopment 
or any portion thereof, as each of the foregoingore amende4 from time to time. Bch Declaration shall be subjed 
and subordinate to the Common Services Easements and Restrictions, and in the event of any conflid or 
inconsistency W e e n  the provisions of any Declaration and the Common Scnilcs Easements and Restrictions, 
the provisions of the Common Services Easements and Restrictions shall prevail. 

Section 1.13 Devclopmen t. The term "Development" shnll mean and refer to the entire parcel of real propecty 
the legal description of which is attached hereto as Exhibit A, together with such additional real property as is 
hercafter annexed thereto in accordance with the provisions of this Section 1.13. To Ihc extent development of 
addilional real property is or m y  be contemplated by any or all of tbe Declarations. then (i) the term 
"Development" shall be liberally cowtrued to include such real property when and as identified from time to time 
pursuant to a Supplement to Common Services Easements and Restrictions recorded as hereinafter providcd, and 
fii) such additional real property may from time to time bc annexed to the real property described in Exhibit A and 
made part of the "Dwelopmcnt" without the approval, assent or vole of any Owner, Vistancia Maintenancc 
Corporation, any Association. or any other Pcrson being required (except as providcd inthis Section i. I,), by the 
execution and recording in the Oftice of the Maricopa Recorder of a Supplement to Common Services -em 
and Restrictions (the "Supplement to Common Services Easements and Restrictions") signed by Grantor (if 
Grantor owns the real propcrty being annexed) a d  Grantee (with Lhe terms "Gfantor" and "Grantee" having the 
meanings provided in the Common Services Easements and Restrictions), anddescribing the real property to bc 
mcxed to Exhibit A(which real property shall be designated in an "Exhibit ASupolement" included in such 
Supplement to Common Serviccs t.ksements and Restrictions). The rccording of said Supplement to Common 
Services Eascments and Restrictions shall constitutc and effectuate thc annexation ofthe rcal property desmbed 
such Exhibit ASupplcment to the "Development" property. making said real property subject to the Common 
Services Easemeals and Restrictions, this Appendix A, and any agreement which incurporates this-x&as 
if said real property originally had been included in Exhibit Aat the time of the initial reconktion ofthe Common 
Services Easements and Restrictions. Notwithstanding anything to the contrary, if at the hmt: of the recordation 
of any such Supplement to Common Services Easements and Resjrictions, the n a l  woperty described in such 
Exhiit A-Supplement iu owned by a Person other than Grantee., then that Person must join with Grantee in the 
execution of such Supplement to Common Services Easements and Restrictions. 

Section 1.14 Ecommerce Transaction Services. The term or phrase "E-commerce Transaction Services" 
shall mean and refcr to transactions conducted over the Internet or through Internet access, comprising the A c ,  
lease, license. offer or delivery of property, goods, services or information, whether or not for consideration; 
provided, howcver, the term or phrase "E-commerce Transactions Services" shall not include htenlet Banbxidth 
Access Services. 
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Section 1.15 Exeluded Devices. The tcrm a phrasc "Excluded &vices" Shill1 mean and refer to any 
Community I n m c t  SwVices dcvice, Secunhy Monitoring Services device, or any other Chnmunimtion Services 
device, which satisfies both of the following described characteristics: 

(a) Thc device is nonpermanent By way of example and not limitation, any device which is affixed 
to real &ate is a permanent device. A nonpermanent dcvice must not, at any time, be affied to 
real estate within the Combined Eosement Area eithcr by, for example and not limitation, 
submersion into the ground. screws, bolts, glue or wiriug. 

(b) Use of thc device must occur prkarily outside of the In Gross Easement Area, with use within 
the In Gross Easement Arca being incidental or sporadic. 

For example, mobile celluiar telephones, pagers, car alarms and portable eomputer periphcrals, which arc used 
primarily outsidc of the In Cross ikement Area, will generally constitute Excluded Devices. A satellite dish 01 

other means of receiving the transfer of wireless technology used primarily in the In Gross Easement Area will be 
an Excluded Device ooly to the extent qu i red  by law to be permitted (E.g. Scction 207 of the 
Telecommunications Act of 1996 and 47 C.F.R 1.4000) or to the extent authorized by the Declarations. Wirelcss 
signals, of any nature, which are not received by any Owners, or on behalf of any Owners or at the request of 
any Owncr(s), within the In Gross Easement Area, shall constitutc Excluded Devims. 

Section 1.16 Facility or FaeiIities. The tcrm or terns "Facility" or "Fa&tics" shall mean and refer to the 
construction, installation, modification, altwation, supplementation, repair, reconstruction or replacement of any 
and all necessary or desirable hardware or equipment of any type used to provide or otherwise makc wailable any 
Communication Scrvices incIuding, without limitation. cable, wrc, fiber, main, pipe, boxes, conduit, manholes, 
transformers, pumps, amplifiers, dishes, antennae, microwave, satellite, pedcs%al, equipment enclosurq poles, 
wireless communication technology, or any other hardware or equipment of any type nccessary or desirable to 
transfer or provide any Communication Services, including, without limitation, communication, vidco, data, e- 
commerce. Internet. community intranet, security sys~ms,  communication utility services, information systems, 
cable television, as well as any othcr Communication Scrvices or icses for which such hardware or equipment 
may be used. 

Section 1.17 In Gross Easement. The term or phrase "In Gross Easement" shall mean the In Gross 
Easement created for the exclusive use of the Grantor (as that tcrm is defined in the Common Services Easem~nts 
and Restrictions) pursuant to Section 2.01 of the Common Scrvices Easements and Restrictions. 

Section 1.18 In Gross Easement Are& The lcrm or phnse "In Gross Fasemcnt Area"shal1 mean and refer 
to that certain area of real property thc legal description of which is attached hereto as Exhibit 4 together with 
such additio~l m1 propfly as is hereafter annexed thereto in accordance with the provisions of this -%ion - I .  18. If any Supplement to Common Scrvices Easements and Restrictions i s  recorded pursuant to Section 1.13 
which designata additional real propity to be annexed to the Development pursuant to an Exhibit A-Sdemcnt, 
then such Supplement to Common Services k m e n t s  and Restrictions shaU alsodesignate the real property (if 
any) included in such Exhibit ASupplement that is to be made part of tbc ''In Gross Easement A m "  hercunder 
(which real propcity shall be designated in an "Exhibit BSupDlemcni" included in such Supplement totbmmon 
Services Easements md Restrictions). Upon recordation of such Supplement to Common Services Easements 
and Reslridions and Exhibit BSuppkment, thc term "In Gross Easement Area" shall be liberally constnted to 
include the real property identified in such Exhibit ESupplement, and the real property identified in such ExhibitB 
Sup~Iement shall be part of the "in Gross Easement Area" without the approval, asvent or vote of any Owner, 
Vistancia Maintenanw Corporation, any Association, or any other Pcrsnn being required (except forthose 
approvals required for the recordation of a Suppkment to Common Services Easements and Restrictions as 
provided in Section I .I3). The recording of said Supplcment to Common Services Easements and Restrictions 
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shall constitute and effectuate the annexation ofthe real property descnbcd such Exhibit BSupnlement to thc "In 
Gross Easement Area", making .wid real propeny subject to rhc Common Services Easements and Restrictions. 
this Appendix A, and any agreement which incopratcs this Appendix 4 as if said red property originally had 
been included in Exhibit Bat the time of the initial recordation of thc Common Scrvices Easements and 
ReStrictiOnS. 

Section 1.19 Internet Bandwidth Access Services. The tenn or phrase "Internet Bandwidth Acccss 
Servicd"'hai1 mean and refer to any service that enables usen to access content, information, clcctronic mail or 
othcr services offeralover the internet, and m a y  also include a c a w  to proprictary content information and other 
scrvioes as part o f  a package of services o N c d  to u s ~ r s  and any Facilities related to such service; provided, 
however, that the termor phme "Internet Bandwidth Acccss Services"shal1 not include E-conunerceTmsitdion 
Services, Telephone Scrvices (local) or Telephone Scrvices (long distance). 

Section 1.20 Mandatory Communication Service Provider. The term or phrase "Mandatory 
Communication Service Providcr"shal1 mean and refer to a Communication Service Provider thatprovidcsone (I) 
or more orthe Mandatory Communication Services. The initial Mandatory Communication Service Providers BR: 

listed on ExhibitC attached hereto, and are subject to change in accordance with Section 2.08 and Section 2.090f 
the Common Services Fasementv and Restrictions. 

Section 1.21 
Servica" &ail mean and refer to the Communication Services set forth on Exhibit C attached hereto. 

Mandatory Communication Services. The term or, phrase "Manbtory Communication 

Section 1.22 
not qualify as an Affiliate. 

Non-Affiliate. Thc term or phrase "Non-Allili~te"sha11 mcon and refer to any Person who does 

Section 1-23 Master Declaration. The term or phrase "Master Declaration" shall mean and refer to that 
certain Dcclaration of Covenants, Conditions and Restnitions for Vistantia to be recorded in the off,ce of the 
Marimpa County Recorder, as amended from time to time, which will, among other things, provide for the 
Organization of  Vistancia Maintcmnce Corporation The Master Declaration shall bc svbjext and subordinate LO 

the Common Services Easements and Restrictions, and in the event of any conflict or inconsistency betwccn the 
provisions ofthe Master Dccloration and the Common Services Easements and Restrictions, the provisions ofthe 
Commoo Services Easemcnts and Restrictions shall prevail. 

Section 1.24 w. The term "Owner" shall mean the record owner, whether one or more Persons, of 
beneficial or equitable titie (and legal title if the same has nierged with the beneficial or equitable title) to thc fee 
simple interest in a platted bt, a development parcel or any other land within the Development, or their lessees, 
tenants or any other s u c c e ~ ~ ~ r s  in interest 

Section 1-25 Owner Access Area The term or phrase "Owner Access Area".&)l nlean and refer to thc area 
reasonably necessary for Communication Scrvice Providers to establish Communication Services to an Owner's 
residential structure, building or other structure situated upon the Owner Improvement Area, which area shall 
comcnce at the Platted Easement Area and prowed as dircctly as reawnably practicable to thc individual 
residcntiaf structure (or building or othcr structure, as applicable) and upon and within the residential sttucnnc (or 
building or ohcr structure, as applicable) as contemplated by the design for the initial construction thereof; as 
thereafter modified from time to time. 

Section 1.26 Owner Improvement Area The term or phrase "Owner Improvement Area" shall mean and 
refer to that area within the In Gross &%ment Arca which is not common area (however denominated) under 
any of the Declarations, duly deeded and titlcd to the Owner, or his or her successor in interest, upon which the 
Owner shall be entitled to construct or otherwise erect such ternponiy or permanent barriers or other tempomy 
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or permanent obstructions or stluctures as the Owner shall desire, so long as such barriers or other obstructions 
or struchrres are in conformity with the Dcdarations and applicabtc law; and, further, so long as such barriers or 
obstructions or st~clures shall not be situated upon or within the Service Fmsement Area. 

Sertioo 1.27 w. The term "Party" or "Parties" shall mean and Kfer to the Persons referenced in the 
introductory paragraph of any agreemcnt which incorpordtes this Appendix 4 as we11 as any other Person made a 
Party to any such abwment either at the time of execution thereofor subsequent thereto. 

Section 1.28 w. The term "F'erson" shall mean and refer to any individual, coiporation, company, 
business trust, association, partnership. limited liability company, joint venture, govcmmental authority, or any 
Otha individual or entity. including subsidiaries, Affiliates, and controlled entities. 

Section 1.29 w. The term "Ptats" shall inean and refer collectively to all of the recorded subdivision plats 
and maps of dedication that subdivide the Development andlor dedicate or create streets, roadways or areas to be 
dedicated to public or privase usc, as each may be amended from time to time. 

Si?ction 1.30 
of the easement areas designated as "Multi-Use Easemenl" or "M U.E." on the Plats. 

Section 1.31 
forth in Scction 2.05 and Section 2.06 of the Common Services Easements and Restrictions. 

Section 1.32 Security Monitoring Services. Thc term or phrase "Security Monitoring Services" shall mean 
and refcr to the provtsion of sy-, hardware, devices and wiring withia the rcsidences, commercial structure$ 
(ifany) a d  the Development which enable the monitoring for security purposes of such residences, commcn-ial 
structures (if any) and Development; provided, however, that the term or phrase Searrity Monitoring Services" 
expressfy contemplates that a Communication Servicc Provider may enter into a third party contract (e.g., a 
monitoring contract) with a security monitoring company. 

Section 1.33 Service Easement. The term or phrase "Service Fasement" shall mean the Sewice Easement 
created for the exclusive use of thc Grantor (as that term is  defined in Lhc Common Services Eascments and 
Restrictions) pursuant to Section 2.02 of the Common Services Easements md Restrictions. 

Platted Easement Area The term or phrasc "Platted Easement Area" shall mean andrefer to all 

Reserved Rights. Thc term or phrasc "Reserved Rights" shall mcanand refer to the rights sct 

Section 1.34 Service Easement Area n i e  tenn or phrase ".%rvice hscment Area" shall mean and refer to 
each and all of the following areas. individually and collectively. as: the conlcxt requires or as is permitted by law, 
to wif: 

(a) 

(b) 

All of the Platted Ea..ent Area. 

AI1 of the Owner Acc;ess Area. 

(c) Each street or roadway created by a Plat that is private (as opposed to public) in nature and is 
owned (or is to be owned, pursuant to the terms of such Plat) by Vistancia Maintenance 
Corporation, my kssociation, or any other homeowners' or property owners' association 
established pursuant to a Declaration. 

Those podons ofthe tracts and other areas constituting common areas (however denoinhated) 
under any of the Declarations (other than the private strrets and private roadways dw;uibed in 
subscction (c) above, which shall be governed by that subsection rather than this subsection 
(d)), to the extent reasonably ncces~ary for the establishment of Cotnmunication Services and 
Facilities to serve the Owners. 

(d) 
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Section 1.35 Telephone Services (local). The temi or phrase Teiephone Services (local)" shall I&&I and 
refer to scrvice within a telephone exchange, or within a connected system of telephone exchanges within the 
same exchange area opemtd to furnish to subscriben intercommunicating service of thc character ordinarily 
furnished by a single exchange, and which is covercd by the cxchangc seMce charge. or comparable senria: 
provided through a syslcm of switches, tiammission equipment OK any other Facilities (or any combination 
thenof) by which a user can originate and termimtc a telecommunications service. 

Seetion 136 Telephone Services (low distance). The term or phrase 'Telephonc Services (lungdistance)" 
shall man and refer to telephone scrvice between stations in different exchange areas for which there is made a 
sqardte charge not inctuded in contracts with users for exchange service and any Facilitics related to such 
services. 

Seetiow 1.37 Utility Services. The term or phrase "Utility swvifcs" shaH mcan and rcfer to any sewer. water, 
gas, electric, any otber utility or common knctional services provided to the residcnces and commercial 
strrrclures (if any) within the Development together with any Facilities related to such services; provided, 
howevcr, that the term or phrasc "Utility Services" shall not mean or refer to or include any "Communication 
Services." 

Section 1-38 Villege Declaration. The tcrm or phrase "Vilhge Declaration" shall mcan and rcfer to each 
Village Dcclaration as defmed in and recorded pursuant to the Master Dcclaration, each as amended from time to 
time. Each Village Declaration shall bc subjed and subordinate to the Common Service$ Easements and 
Restrictions, and in the event of any conflict or incomistency between the provisions of any Village Declaration 
and the Common Services Easements and Restrictions. the provisions of the Common Services Easements and 
Restrictions shall prcvail. 

Section 1.39 Visible From NeitrhborinP Property. The termor phrase "Visible fromNeighbring Property" 
shall mean, with respect to any given object, that mch objed is or would be visible to a natural person six fxt tall, 
standing at ground fevcl on any part of the In Gross Eascment Area. 

Section 1.40 Vistancia Maintenance Corporation. The tm or phrase "VistanLia Maintenance&pomion" 
shall mean and refer to the Arizona non-prolit corporation to be organized pumant to the Master Declaration, its 
succcssors and assigns. 

ARTICLE U - MISCELLANEOUS AND CONSTFlUCIXON 

Sectfon 2.0 1 Complete Agreement. Any agreement which incorporates this Apwndix A, together with &e 
schedules, appendices and exhibits thereto, and all other agreements, certificates, documents, schedules, 
appendices. exhibits and 0 t h  writings executed at or in connection with tbe signing of such agreement 
(coIlcdively, the "Dcfinitive Documcnts"). constitute the complete and exclusive statement of agreement among 
the Parties with resped to thc covered subject matter. The Definitive Uocumcnts replace and supercede all prior 
agreements by and among the Parties. The Definitive Documents supercede all prior writien and oral staterneo* 
and no other rcpresentation. statement, condition or warranty not contained in the Dctinitive Documents wit1 be 
binding upon the Parties, or have any force or effect whatsoever. Any prior ayeemen&, promises. negotiations, 
or representations concerning thc subject matter of the Definitive Document.. which are not expressly set forth 
herein M thcrein are of no force or effect. 

Section 2.02 Amendment, Termination or Alteration. Any agreement which i n c o p r a t s  this -A 
may be altered, terminated or amended in whole or in p a n  at any time. Any such arncndmnl, tem+nation or 
altCration must take the form of a written instrument setting forth the amendments, teerminatiorrs M alterations, 
which wrirten instnrmcnt must be signed by all Parties to the agreement being amended, terminated or altered. 
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This Appendix A m y  at any t h e  be altered, terminated or amended in whole or in part, as it d a t e s  to any 
agreement which incorporates this Appendix A Any such amendment, termination or a l t e d o n  with respect to 
this Appendix A(i) must take the form of a written instrument setting forth the amendments, terminations or 
alterations, which written instnunmt must be signed by all Parties to the applicable agreement which incorporates 
this Appendix 4 and (ii) any such arncndment, termination or alteration with respect to this Appendix A shall not 
affect or havc any impact upon ti is  Appendix A as it rclates to any other agreement incorporating thisAo&xA 
(unlesq and until this ApDendix A is amended. tcminated or altered by a written instrumcnt executed by all Parties 
to such other agreement). 

Section 2.03 If  any covenant. agrcement, term or provision of any agrcement which 
incotpontes this ApDendix Ais heid to be illegal. invalid, unreasonable, or unenforceable under the present or 
future taws effective during thc term themof. such covcnant, agreement, term or provision shall be fully 
severdbfe. The agreement shall be construed and enforced as if such itlegal, invalid. unrcwonable. or 
unenforceable covenant, agrcement, term or provision had never comprised apart thereofand, the remainder shall 
remain in full force and effed and shall not be affected by such illegal, invalid, unreasonabie, or enforceable 
covenant, agrcemnt, term or provision or by its severarm therefrom. Furthcmre, in lieu ofthe illegal, invdlid, 
unreasonable. or unenforceable covenant, agreement, term or provision, there shall be added automatically a 
provision as similar in &m to such illegal, invalid, unreasonable, or unenforceable covenant, agrecrnent, term or 
provision as may be possible and be legal, valid, reasonable, and enforceable. 

Severability. 

Section 2.04 Waiver. No delay or failure by any Party in exercising any rights under any agreement which 
incorporates this AD& 'x 4 and no partial or simple exercise of such rishts, shall constitute a waiver of that or 
any other right 

Section 2-05 Governing Law. (i) Except as provided in Section 2.05tii) below, any agreement which 
incorporates this Appndix A, including, without limitation, any contmversy or claim arising out of or relating to 
the agreement which incorporates this A m d i x  A, or its breach, the construction of its tams, or the 
interpretation of the rights and duties of the Parties therm, shall be constmed and governed exclusively according 
to the internal laws of the State of Arizona. without regard to that jurisdiction's law regarding conflicts o f  law. 
Except as provided in Section 2.0Sfiil below. any agrceinent which incorporates this Appendix Ashall be subject 
to the exclusivc jurisdiction of Arizona state courts located in Maricopa County, State of Arizona and of the 
feden1 courts with jurisdictionovcr Maricopa County, Statc of Anzona. regardless of the residcnce or situs of the 
Parties, to which jurisdiction of the court thc Parties expressly submit, and waive objection thereto. Except as 
provided in Section 2.OXii) below, any agrccment which incorporates this Appendix Ashall be subject to, and 
litigated in, the exclusive and preferred venue of Arizona state carts located in Marimpa County, State of Arbaa 
or of  the fedcral cow with jurisdiction over Mdncopa County, Statc of Arizona. (ii) To the extent any state or 
federal law or regulation prohibits or restrids the provisions set forth in Section 2.OSm above; then, the State of 
Arizona will be automatically rcplaced with the state wherein any real estatc which is subject to any agreanent 
which incorporates this Appendix Ais simted, and Maricopa County will bc automaticaHy replaced with the 
county wherein m y  real estatc which is subject to any agreement which incorporates this &pendim Aksituated. 

Section 2.06 Headings: Interretatinn. All hcadings arc i d e d  only forconvenience and ease o f r e f a w e  
and are not to be considered in the construction or nterpretation of any provision hereof. The singular shall 
k l u d e  the ptural, and the masculine gender shall includc the feminine and neuter, and vice versa, as the context 
requires. The term "including" shall mean "including, without limitation" or its equivalent whenevcr used herein 
and shall not limit the generaiity of any description preceding such term. The introductory paragtaph and recitals 
set foilh at the commencement of any agreement which incorporates this Aopendix A shall form a part thereof. 
Reference to any Pexson includes such Person's successors and a s s i p  but, if applicable, only if such 
successors and assigns are permitted by thc agreement which incorporates this Appendix A Refcrence to any 
agreement, documcnt or instrument means suchagreement. document or instrumcnt, as amended, supplcmented 

Appendix A 
Pagc 7 



I 
I 
I 
I 
I 
I 
E 
I 
I 
1 
8 
t 
I 
1 
1 
I 
4 
I 
I 

20030837106 I 

or modified and in effect from timc to time in accordance with the terms thereof. Reference in any agreement 
which incorpordtes this Apwndix A to any article. section, appendix, schedule or exhibit means such article or 
section thereof or appendir or schedule or exhibit thereto. The term -or" is not exclusive. Terms such as 
"hereunder," "hereof," 'ttereto" and words of simibr import shall be deemed refemnccs to the agreement which 
incorporates this ADpzndix 4 togethcrwith all incorporated refercnce in such agrecment and this Appendix Aas 
a whole, and not to any particular, article, section. paragraph or other pmvision of any specific document. 

Section 2.07 hlullipfe Counterparts. Any agreement which incorporatesthis Appmdix Amay be executed 
in seven1 counterparts. cach of which shall be deemcd an original but all of which shall cons!itute one and the 
same imrument. In making proof with respect thereto. it sbaU be necessary to produce only one oopy thereof 
-sign4 by the Party to be charged. 

Section 2.08 Additional Documents and Acts. The Parties each a g e  to ex- and deliver such additional 
documents and instruments and to perform such additional acts as may be necessary or appropriate to effectuate. 
carry out, and perform all of the terms. pruvisions. and conditions of any agreement which incorporates this 
Appendix A 

Section 2.09 Furtber Assurances. At any time, and from time to time, each Party shalt execute such 
additional instrumcnts and take such additional d i o n s  as may be msonably request& by the other Party lo 
confinn or otherwise carry out the intent and purpose of any agrcement which incorporates this Appcndir A 

Section 2.10 Enforceability Certificate. Each of the Partics to any agreement which incorporates this 
Appendix Ashall, without charge, at any time and from time to time, within seven (7) days following a Wriucn 
request by the other party, deliver a written ins~rument to the requesting patty or to any othcr Person specified by 
such requesting party. duly cxecuted. certifying: (i) that the ogreement which incorporates this Appendix Ais 
unmodified, or that the agreemcnt has bcen mndified and setting farth the specific modification; (ii) that the term 
of the agreement is continuing, or the exact date [day, month and ymrJ that the term cxpired; and, (iii) any other 
maltas relating to compliance with the agrcement. 

Section 2.1 1 Drafter of the Agreement. For purposes ofconstruing any ageanent which incorporates KL~ 
ADpendix 4 the Partics agree that each (and, as appficable, its counsel) has reviewed and revised the agrcement, 
and that the normal d e  of construction to the c f k t  that any ambipities are to bc resolved against the drafling 
party shall not be employed in the interpretation of thc agreement which incorporates this -dix A, or of this 
Appendix A, or any amendments, schedulcc or exhibits thcreto or hereto. 

Section 2.12 
to thc benefit of, and be enforceable by, the Parties and their respective succcssors and assigns 

Successors. Any agrecinent which incorporates this A p ~ e d i x  A shan be binding upon and inure 

Section 2.13 
Appendix A 

m. Time shall be of the essence with regard to any agreemcnt which incorporates this 

Section 2.14 Time Periods. A11 refcrences to "days" in any agreement which incorporates this Appcndix A 
shall mean and d c r  to calendar days. In the event thc date for performance of any obligation under any 
agreemcnt which incorporates this Apwndix A shall fall on a Saturday, Sunday or day whenthe Maricopa county 
Superior Court, State of Arizona, is closcd, then that obligation shall be performed on the nexf rollowing q d a r  
business day. 

Section 2.15 Obligation of Good Faith. The Parties shall, in the performance of all obligations m&r ;my 
ageement which iocorpontes this be obligated to act in good faith with one aaouler in the 
performance thereof and hcreunder. 
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Section t.&6 
this Appendix Ashdl be eonstnted to create a partnership or joint venture as kwwn the Parties. 

Section 2.17 
are intended to be, and are hercby, made specifically ;I part hereof and incorporated herein. 

Not a Partnership. Nothing hemin containedorcontaind inanyapme& which incoFrateS 

Exhibits. Appendices and Schedules. All exhibits, appendices mdschedules referred to hcrein 

Appendix A 
Page 9 
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SCHEDULE 1.01 

Other Easements or Licenses 

Assignment ofCommon Services Easements and Restrictions executed by Vistanc$Comunications, LLC.., an Arizona 
limited liability company and Residential Funding Corporation. a Delaware corporation, dated June 27,2003. 

Multi-Use Easements and lndemnity executed by Vistancia Communications, L.L.C., an A&WM limited liability 
company, Shea Sunbelt Pleasant Point, LLC, a Delaware limited liability company, and the City of Peoria, Arizona, an 
Arizona chartered municipal corporation. recorded on July 23,2003, in instrument No-2003-097M99, offiial records of 
Maricopa County, Arizona and Partial Termination, Abandonment and Extinguishment of Easement recorded on 
December 24,2003, m Instrument No. 2003-172805 I, official records of Maricopa County, Arizona. 

Non-Exclusive License Agreement executed by Vistancia Communications. LL.C.. an Arizona limited liability company 
and Coxcom, Inc, a Delaware corporation d/b/a Cox Communications, dated of even date herewith and recorded 
concurrently herewith in the official records of Marimpa County, Arizona (relating to that certain &-Marketing 
Agrement dated April 8,2003, as more particularly descnied therein). 

Amended and Restated Declaration of Covenants, Conditions, Restrictions, Assessments. Charges, Servitudes, Liens, 
Reservations and Easements for Vistancia Village A, recorded on July 31,2003, in Instrument No. 2003-102541 1, 
official records of Maricopa County. Arizona 

Declaration ofCovenants, Conditions, and Restrictions for Vistancia. recorded on July 9,2003, in Instrument No.2003- 
0898772, official records of Maricopa County. Arizona. 

Map of Dedication Vistancia - Phase I A, recorded in Book 647 of Maps, page 3 I,  official records of Maricopa County, 
Arizona. 

Final Plat for Desert Sky at Trilogy at Vistancia Parcel C2 I ,  recorded in Book 647 of Maps, page 30. official records of 
Maricopa County, Arizona. 

Final Plat forSunsetRidgeatTrilogyatVistancia ParcelsC15,C16,CI7,C18 andCl9, recorded inBook655ofMaps, 
page 35, official records of Maricopa County, Arizona. 

Final Plat for Vistancia Village A Parcel A30, recorded in Book 647 of Maps, page 41, official records of Maricopa 
County, Arizona and Certificate of Correction recorded October 10, 2003 as 2003-1423458 of official records of 
Maricopa County, Arizona and Certificate of Correction recorded December 9,2003, as 2003-1668089 of ofticiat 
records of Maricopa County, Arizona. 

Final Plat for Vistancia Village A Parcel AlOA, according to the plat of record in the ofice ofthe County Recorder of 
Maricopa County, Arizona, recorded in Book 655 of Msps, Page 33. 

Final Plat for Vistancia Village A Parcel A12. according to the plat of record in the office of the County Recorder of 
Maricopa County, Arizona, recorded in Book 655 of Maps, Page 32. 

Final Plat for Vistancia Village A Parcel A13, according to the plat of record in the office of  the County Recorder of 
Maricopa County, Arizona, recorded in Book 655 of Maps, Page 31. 

Final Plat for Vistancia Village A Parcel A14, according to the plat of record in the ofice of the County Recorder of 
Maricopa County, Arizona, recorded in Book 661 of Maps, Page 25 Arizona and Certificate of Correction recorded 
January 2,2004 as 2004-0000466 of official records of Maricopa County, Arizona. 

uu(-333619- I Nom-Eiclluivc 
CoprffffiHTO ZOOO. 2001 KRIEG DEVAULT ALEYANDEK & CAPEHART. LLP. liccmrc Agmrmnt 
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Final Plat for Vistancia Village A Parcel A 19, according lo the plat of r m r d  in the office of the County R K ~ K  of 
Maricopa County, Arizona, recorded in Book 656 of Maps, Page 39. 

Final Plat for Vistarick Village A Parcel AZO. according to the plat of record in the office of the County Recorder of 
Maricopa County, Arizona, recorded in Book 656 of Maps, Page 3. 

Final Plat for Vistancia Village A Parcel A32. according io the plat of record in the office of the County Recorder o f  
Maricopa County, Arizona, recorded in Book 655 of Maps, Page 34. 

Final Plat for Vistancia Village A Parcel A33, aceording to the plat of record in the office of the County Recorda of 
Maricopa County, Arimna, recorded in Book 655 of Maps, Page 29. 

Final Plat for Vistancia Village A Parcel A36, according (0 the plat of record in the office of the County Recorder of 
Maricopa County, Arizona, recorded in Book 655 of Maps, Page 30. 

Final Plat for Vistancia Viliage A Parcel A37, according to the plat of record in the office of the County Recorder o f  
Maricopa County, Arizona, recorded in Book 662 of Maps, Page 26. 

IM-333619-1 Noo-Exclusive 
CoPYRlCHTO 2ooO. Zoo1 KRlEG DF.VAUL1 A W M R  & CAPEHART, LL.P. uccw Agreement 
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SCHEMRE 3.01 

License Fees 

The License Fee shall be paid and calculated as follows: 

Licensee shalt pay Licensor the sum of Five Hundred Thousand and NdlOO DoUan(S500.000.00)m or before ten (10) 
days after the date on which the A n t  SFR or MFU within the Village A podon of the Development is connected to any 
Communication Service providod by Licensee. 

Licensee shall pay Licensor the sum of Five Hundred T b d  and NdlOO Dollan ($500.000.00) on or before ten (10) 
days aftct the date on which the first SFR or MFU within the Trilogy portion of the Development is conncctcd to any 
Communication Service provided by Licensee. 

Licensee shall pay Licensora percent of revenue. acwrding to the following scale. rcceived by Licensee as hereinafter 
provided. m e  revenue wilt be paid on the incremental sales above 75% penenation. Tha penetration rate shall be 
calculated by dividing active customers by total homes (i.c. total SFRs and MFUs) passed. Penetration shall be 
calculated monthly and paid quarterly 90 days after the close of the quarter. This scale applics to Cable Television 
Service, Local Telephone Scrvice (excluding long distance). and Intemet Access Service. It is exclusive of fees ir\sesscd 
for pay-per-view movies. long dstancc, installation fees, equipment fees whahcr purchased or rented, teltvision guides, 
taxes, assessments. and license fees. 

Penetration Payout 

7S?h-W? 15% 

80%-85% 16% 

86%-Wh I Ph 

900/0.95% l@h 

%%-It@?? 20% 

The Liccnse Fcc shall be paid individually per product achieving 75% penetration. Each product must stand on its own 
merit in order to qualify for payment of the Liccnse Fee. 

Ail payments of the License Fees hereunder shall be payable to Liccnsor without demand at the address set forth in this 
Liccnse. or to such other addrcss as Licensor may designate. Payments of License Pees shall be made during thc Tam of 
this License on a quarterly basis, within nincty (90) days from the end of the prior quarter. If Licensee fails to makc 
payments as required herein. Licensor shalt be entitled to mtcrcst at the rate of 1% per moath until paid. 

Within one year following Licensor's rcceipc of any payment of Limse Fees, LicensorshaIl have rightto audit tficboDks 
and records of Licensee regarding the value ofconsumer subscription to Communication Services forthepaiod w d  
by such payment of License Fees to verify the amount of License Fees due. All audits shall bemndudcdduringaanal 
business hours and upon reasonable prior written notin to the party k ing  audited. All audits shatl be conductedat the 
office in Arizona where the party being audited maintains thc records to be audited. No records shall bcremovcd from 
such offies by the auditor. Unlas q u i d  by law or court order or as evidence in any dispute resolution proceedings. 
the auditing pasty shall not disclose any non-pubtic information obtained in course of the audit. If as a r s u l t  of a n d &  
isdatnnmcd that any amount owing has been undupaid by more than 5%. tbe auditcd party shall Fcimburse the auditing 
party for the reasonable cost of the audit. 

Any defined (capitalized) term uscd bur not otherwise defurcd in this Schedule 3.01 shall have the meaning attributed to 

IM-333619-I 
COPYRIGHT0 2OOO.ZWt KRIEODEVAULT A L ~ ~ ~ ~ E ~ Q C ~ P ~ I A R T . L L P .  
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such term in the CMA. 
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ImfmaIeQirda 

lwas able foaeal me redline I neebed. It is aItached 
~~ for tfying. 

Gentteinen. 

I'm atrad mere B nod one doarment that incorporates aD changes. Below are lhe redlines in 
order. b the best of my memay. 

+ccMA.doo> 

<<Shea sunbelt Agreanenl redline send 1' I W . d o c > ,  recW D was amended lo say phooe lo 
be incfuded a1 fnsl m e  in as d. 

<<&all hom legal Jend 3dlD-tSM.doc>> SGD does not defvre 'common area. 
<*aft from h a 1  send 4* io-SM.doU> 

redlines.dou> 
I think hese are in the order in w h i  charges were made. You would d have necessarily seen 
dl fhe changes as we were bying irUmnalIr lo get the qeement lweaked to f d .  

Legal  is gone for Ihe day and I wanted to get you somettring today. I know alter looking al my 
notes bat Uey d o  no1 have ale drdt uilh aM lhe dranges. 

*ease b a e  with me. 

Best regards. 
TaArUlurs  
cox Comrnunicalions 
Sr. Amw Execvtive 
1623322-7857 
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(I) 
Ring-in- 

Network Plant a&va&d IO 750 M t u  2-way rnodtlii  HFC Nchvak w i h  a I;ba 

% b a c k .  C o x  win i d  one M two &II~OIUI two or three mch shadow conduits to agMc 
adhtioml 
T d ~ l o g y  SaViEer by Cox andlor Technology Service Enhamcmads. AUivc dcwca wdl k 
l i ikd to om 
p e r  supplr pa 300 harue a v m g  node and no nmc than fivc (5) cmxial rolplilii pacauadc. 

standards of scrncr 
(a) Voice saviccs will be offucd in c o m p l i i  6 t h  the .4CCs d Bcllunc 

(b) RSM Hub and MTC. New Vimncia bub si? h k d  outside 
p~operty wirh primary w e  of saving Property. AU nods c o ~ a t o d  back to such hub site, 
enabling future 
addition of new, Wor dedicated applicatmom. Fiber or HFC conncdon io Cox's Mastn 
TC~CCOEIIIIWIK~~IOIS . 
Ccnlcr in P&a oc a~ doignatcd by COX cnginecting 

(c) Redurd?ocy. Redundant i&crconmdion with Ihc I iECs,  [xcs and lSPs 
be provided for syslcm intcgnty and access to the public nework. 

(2 )  w o r k  SEhcmabc Thc Vlwancra network xhcrratic will be pmyidcd 
complehm ol the n e l d  design. Vnhmm mun no( copy or dis(tibutc the nnglc wpy pmvldcd as L 
is confidcnttal infwmatron ofCux. 

(3) F3andwah 'Jlie ncnvotk ntus be capabk of dciivcry in accnrdatuc w i b  U x  

& Srxvtcc Stmdsrds cstabliicd tmda thc FCC and cstablihed f runchd comndtmcnb undrr chc 
following: 

r = w c g Y  

(a) . Video. M e e ~  or exceed ~ndurby standards for quantity and qurltty of analog 
and digitnf cablc programming 

@) 

(e) 

Service Bandwidth Guarantee. h, Ihc cvqlt that h e  above nunimurnS a~ detemrmtd 
not to have bccn mn or have ndsqwnrly degrulcd M o w  che minimums for an avnage of mi 
ofthcw-hau wilhin a nodc o w  ow month's tunc, Cox shall a1 its cost doone a m o r e  of h e  
following- 

Data 

Voux Minimum avenge capacity of 2.6 lines per hauw 

Dah new& wdl bc slarmcd and morutorcd at &c MTC and SOC. 

(4) 

(a) Spt* t k  a l I a l c d  & )  to kssen thc number oftnnncs YMO {but wihmt 
obligah ro spln below avenge of 50 unrtc per node) 

(b) 

(c) 

Implcmeal alternaIc modulabon or compression lcchniqucs if Kmnically pctmble 

Opcn additional data channek andlor 

C0-1493 
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* a  F-: Kelley, nary (CCI-Phoenir) 
. Sent: 11/21/2002 12:37:12 ffl (Eastern Time) 

To: Trickey, Linda (CCX-Atlanta) 
CC: Eonsen, H e a t h e r  (CCI-Atlanta) ; Carter, R o b e r t  (CCI-Phoenix); U a l k e r ,  
Jeffrey (CCI-Phoenix) ; D r a k e ,  Paul (CCI-Phoenix) ; Arthurs, Tisha (Ccr-ehoenir) : 
Crosby, Sheila (CCI-Phoenix) ; North, Julia (CCI-Phoenix) 
Attachments: Vistancia comaercial draft redlFne 11-21-02.doc 
Subject: EW.: Vistancia Agreement 

. .  

Redacted 

Mary K e l l e y  
Coauaercial Access hcount Manager 
cox h s i n e s s  Services 
W o r k  62 3-322 - 7 U7 2 
f a  623-322-7983 

----- Original &%$sage----- 
From: Curt Smith Inailto: csmi the sunbeltholdings-com) 
Sent: Thursday, November 21, 2002 lor40 AH 
TO: IcoiIey, Mary (CCI-Phoenix) 
Cc: Hark H a r m ~ o n s ;  R i d  Andreen (E-mail) 
Subject: RE: Vistancia Agreement 

Attached is a redline with m y  comnents to pass along to the lavyer. These are 
in addition to having the revenne share piece addressed- 
Thanks 

...---- o r i g i n a l  -sage----- 
From; Kelley, b r y  (CCI-Phoenix) ( m a r l t o : ~ ~ . K e l l e y @ c o x . c o m ]  
sent: Thursday, November 21, 2002 8 t 5 4  AU 
To: Curt Staith 
Cc: Carter, Robert (CCI-Phoenix) : Trickey. Linda (CCI-Atlanta); Walker, 
Jeffrey (CCI-Phoenix) ; Drake, Paul (CCI-Phoenix) ; Arthurs, Tisha 
<CCI-Phoenirl: Arthurs. Tisha (CCI-Phoenix) ; Ctosby, Sheila 
(CCI- Phoenix) 

subject: Vistancia Agreement 

Ai Curt, 
I just spoke with the lawyer. She will make the following three changes in the 
agreement : 1) Term 20 years 2) delete 4 c  and 3) add the revenue share piece 
previous ly  submitted, by end of day today. 
when I gave you the commercial agreement last Tuesday, w e  discussed that it was 
a draft due to the Fact that you requested by November  '12th. I asked the 
lawyer to finalize it-so that it would no longer be a draft. 
complete that process by end of day tomorrov. 
That-& you for  your time and patience. 

Ccsmercial Access Account Manager 

She expects to 

As aluays, please call m e  at anytime. 
nary lcelley 

C03193 
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Frua: blley. Mary (CCI-Phoenir) 
S G t :  11/21/2002 5:44:33 EM (Eastern Time) 

CC: Pridcey. .LindaF(CCI-Atlanta); Bousen, Reather (CCI-Atlanta); Carter, Robert 
[CCI-Phoenix); Walker, Jeffrey (CCl-Phoen-) : Drake, Paul (CCI-Phoenix) ; 

Artburs, +isba KCT-Phoenix) ; Crosby, Sheila (CCI-Phoenix) ; North, Julia 
(CCI-Phoenix) 
Attzkhments: V i s t a n c i a  with 3 changes 11-21.doc, Vistanda commercial draft.* 
Subiecf: FH: Vastancia 

A i  Curt, . 

mirrors the residential agreement. 4 c. i s  delete and the Revenue Share is 
included.. Linda added number 9 .  
Please review the entrty name in the foxloving agreement as Linda pointed aut  
it is -Afferent from the res ident ia l  agreemet but knov that may be the case. 

-Linda is scheduled to look a t  the cocmnents you forwarded toraormw. 
Please revieu .the highlighted areas a t  your earliest convenience and let m e  
knov if you have any comment(s) so. 1 c a n  r e v i e w  as soon as possible: 
Thank you. 

. To: *csnithesunbeltho~diogs.com' 

As pipmised, I am fo-ding the changes that ve discussed previously: the term . t  

- 

. -  . .  :Hazy Kelley 
Coimereial Access Account Manager ~ :. .*  
Cox Business Services 
Work 623-322-71 72 
F a  623-322-7983 . .  
_. -_--- . Original Message----- 

. From: Tridrey, Linda (CCI-Atl i ta)  

.To? Relley, M a r y  (CCI-Phoenix) 
Sent: Thursday, November 21, 2002 3:40  Pn 

Sub)ectr Vistancia 
. .  

\Lin& T r i d e y  
Corpora te Counsel 

,.Cox Communications, Inc. 
. -  tel: ( 4 0 4 )  269-7496 
.fax: ( 4 0 4 )  843-5845 
emailr l inda.  trickeyecox-cm 

C01609 
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BEFORE THE ARIZONA CORPORATION COMMISSION 

c0MMIss10NERs 
JEFF HATCH-MILLER - CHAIRMAN 
WILLIAM A. MUNDELL 
MARC SPITZER 
MIKE GLEASON 
KRISTIN K. MAYES 

1 
COMPLAINT OF ACCIPITER ) 
COMMUNICATIONS, INC., AGAINST 1 
VISTANCIA COMMUNICATIONS, L.L.C., 1 
AND COX ARIZONA TELCOM, LLC. 1 

iN THE MATTER OF THE FORMAL ) DOCKET NO. T-03471A-05-0064 

SHEA SUNBELT PLEASANT POINT, L.L.C., 1 

DIRECT TESTIMONY 

OF 

LINDA TRICKEY 

ON BEHALF OF 

COX ARIZONA TELCOM, L.L.C. 

ATTACHMENTS 

LT-1 Through LT-27 

20f2 

April 5,2006 
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0 0 

-- 
Flm IblhugTd ( c a w )  
sat 
T a  me* sheaa (cn-phoenh) 
cc aap (rn-pharrbt) 
subiect: --w 

Nmbrl. Nmmbw 25, Zom IW7 A# 

SMa 
We have finished the residential agreement. i am attaching 1 so that 
you can review it and forward it on to Steve to review before I schedule 
us to go out and sign. The commercial agreement sounds like it is 
about%% complete. I wouM like to schedule a time for you. Steve, 
Paul and myself to go cut after the comm&cid agreement is fnished 
and have bdh agreements sfgned at the same time. When I receive Ute 
final -a1 agreement fiom Mary I wii fonrmrd it to you for you and 
Steve to m e w  as well. 



t 

C0463i 



P 
II 
1 
j, 
I 

E 
a 
I 

t 
8 
J: 
3: 
c 

- 2 -  

. -  

I- 

. C04638 



- 3 -  



c 

2 Tam 

co4640 



1 

t 

i 

I 



0 -  0 



e04643 .-. . - 



I 

1 
fi 
i 
a 
e 
I. 
I 
Y 

II! 

s 
e 

. .  

0 

- 8 -  



. .  

e04645 



- 10- 



0 
’ .  e 

- € I -  

. *  

c04647 



A 

1E 
-, 

I 

I 
I 

-12-  



@) By Cox. Cor hacby npcsmk and warranp to V i c i a  as fbllow~ 

- 13- 

co4649 



I 
- 14- 

C04650 



I 

I 
8 
I 

I 

I 
b 

I 
I 
1 

. .. 



e 

- 16- 

(304652 



- 17. 

C04653 



I 
I 
I 

8 -18- 



- 19- 

604655 



*COX- 

Addnss: 20461 N. 29thA~rme 
Pi11dx.Az85719 

-20- - 

. _  h 

C04656 



1 
-21 - 



I 
I 
8 
I 
I 

I 

I 
I 
1 
I 

1 

1 
I 

-22- 

. 

C04658 



I 
I e 

f 

-23- 

1 

C04659 



-24- 



e 



1 
I 
1 

I 
I 

0 

EXHIBlTD 

-26- 





. 

- B -  

c04665 



LT-11 

e 



From: 
Sent 
To: 
swbjf5c 

Trickv. Lhda ( C C I - M a )  
wedne5day. Mal& 12.2003 329 FJU 

RE: cox Ageements 
ANUPS. Tisha (CCt-ptrOenxl Kefey. May (CCI-phoenir) 

Redacted 

- - - _ -  Original message- - - -- 
Frorr Arthurs. Tisha (CCI-Fhoenixl 
Sent: Tuesday. march 11. 2003 4:14 p)t 

To: Keelley, nary (CCI-Phoenix) 
Cc: Trickey, Linda (CCI-Atlrata) 
Subject- FU: Cox Agreements 

Redacted 

Tisha A r t h u r s  
Cox Coaraunications 
Sr - Account Execut ivrt 
(623 )322-7851  

- - - -_  Original *sage- - - - -  
F L M :  
Sent: Tuesday, @larch 11. 2003 1 : 3 0  PI4 
To: Drake. Paul (CCI-Phoenix); Arthurs. Tisha ICCl-Phoenix1 
Cc: Curt Smith 
Subject: f u r  Cox Agreements 

finiIdratt_(O~-~0~03) . D k  >; c << File: DvCanpariso#?-N3l-COX-Z cor-res-finaldraft cLu\N 
(l-ZS-03l-AWC-COX 4 cox res-finaldraft 
OVCompa r i son-AC~~---lco&-l I i mldraf t - il  - 2 I - 0 3 } - Acll-cox-c~aa-3 f i naldraf t- ( 0 3  - 10- 0 31 -doc 
,5 R < e  File. LTCJM 3 Non-Exc;usiveLicense~yreernent(Vic,tancia)-C-rcial ( 0 1 - O C - O 3 ) - c r o C  
>> G << Ff le: L l C ~ m ~ 1  won-ExcluriveticenseRgrtenenr IVistancial -Residential (03-04-03) .doc 
>> n f D x  4 cox res Iinaldratc ( 0 3 - 1 0 - 0 3 )  .doc>> c c A Q ¶ ~ c o x ~ c ~ ~ 3  
finirdra'it-tol-10-ij3) .Doc>> 
~ m - C O x - 4  cox-res-finaldraft Io3-10-031.doc~> c<DvComparison_AGH_cox_coolm_l 
f i n a l d r a C t _ t l - 2 1 - 0 3 ) - r \ 6 H _ E o i _ c ~ _ 3  finaldrstt~~Ol-iO-OJ~.doc~~ c<LIC_J?4-3 Hoa- 
Excl us ivelicensekgreelcnc (Vi stanc i a) -Caracrcial ( 0 3  - 0 4  - 0 3 J .doc*> 
ErclusiveLicenseAgreearnt(Vistancla)-ResidentiaL (03-04-03).dOc>> At long last. . .bere are 
the residential and commercial agrements for Vistancia as well as the license agrement 
for your review 
reviev. 
Thank 
Hark 

Mark HamIcQns 1 ma i 1 to : &amnons&kunbe t t hold i Rgs . cod 

<< File: AGH COX 4 cox r e s  finaldraft 103-10-03).doc D> cc Pile: AcW_cox~Cormn~3 

103-10-03) .doc >. < cc File: 

cdVJConparison-ACH-COX-2 cox-res-finaldraft C L w l  (1-28-031 - 

* < LIC-a-3 Uon- 

Please lcc me Lnou i f  y o u  woutd like to sit down with Curt dad 1 to 

1 



, - - _ _ _  Original *sage----- 
> F r a w  Curt Smith 
> Sent: lbesday, March 11. 2003 7:45 AN 
> To: hark HaDIPans 
> Subject: Cox Agreements 

> Here are the latest versions. 
agreements and clean license agreenents. 
> > cdU24-COX-Q cox-res-finaldraft (03-10-03).dOo> > > <cAQl_cox-canna_3 
fiMldraCt_(O3-10-03).DOC~~ > > 
(I-20-03)-AGM-COX-4 cox-res-finaldraft {03-10-03).doc>> > > <cDVCoolparison_Aa?_cox_conm_ 
1 fi~ldraft_(l-21-03)-AGn_cox_carm_3 finaldraft_103-10-03).doc>> > c<LIC-JH-3 Non- 
WrclusiveLicenseAgreectnt(Vistancia) -Ccmmcrcial (03-01-03) .doc>> > a+LIC-m-3 Non- 
ExclusiveLi.censeAgre~nt(Vistamial-Besidcntial (03-04-03).doo> 

> 
Includcd.are redlines of the Residcatial and Canrrrcial 

c<DVCoqariron-RQt-CDX-Z cox-res-fiaalaraft CLEAN 

C01954 
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MEMORANDUM 

. 

To: 

cc: Cuo Smith 

Linda Tr-kkey. Mary Kency. iual Esha kllntis 

From LewJ Story 

Date: March 24,2oU3 

Rc Vtstinck, (Co.mmetcid) Property A~cas  Agrcaoolt and (Raidentiai) C~-Martehg 
Agreement 

Cun Srnith rqucsted that 1 rotward IO you theattachcd copies o f  the current versions ofthc 
fdowing documen&. 

I )  

2)  

3 )  Non-Exdusivekmse Ageemen% (rdati~~tothcnonudtGvekcnxthallatwouMbe 
granted to Cox pursuant to the above-rdercnced Property Access AQ’eantnt); and 

)Jon-bclusivc License Agcemcnt (relatins to the &dusvcliccme that wouldbe 
granted IO Cox purruanc to the above-nfacnccd Co-Marketing Agreemaw}- 

Cunindicatedthat a e o n e e n r h ; d b e e n r a i s e d b y C ~ x r ~ ~ ~ i t s ~ ~ t ~ o n s u n d a t h e ’ m o r t  
fayored nations” provision that appears in Section ad) or the Property Access Agrccmmt and 
Section S(aXiv) ofthe Co-Marketing Apcmcnt. That provision is no1 intended to impose any 
material oMiptton on Cox; instcad, it imposet obligatnms on Ihc Master Ocvdopa (&a Sunbdt 
Pleasant Point. LLC) and on the Access Entity (Visrancia Communhioly L L  C.). by q&ng 
Ilimi to cntm into agefflnar withothe mmuniral& scrvirx prclviJers (k.. providers& 
than cow) on lrrms that we FKye frvorabk lhan t k  given to cox. Thc only %bfigation* ofcox 
under this provkb is the adtaowfedgnent in the last s c a t ~ ~ c  (that the ‘mod favored na<iom’ 
provisionis intended toaeaie a level playing field, rnher tbm to give Cox a competitive advanrage). 
%e acknowledgment ita thc last stntente is dcdylcd IO Wser rite enGarceAiGy of r h e  .man 
favored mtions’ pmvision. wcrc it ever to be ChrllcnLd by a Cox competitor that h trying togain 
access IO the comnlunity to provide u~~imnicationr scrvi(rr. 

Communmtion Services IEaSanents a d  Restrictions; 

Appendix A uetbritmns and lntaprclations; 

4) 

. 

. 

Finally, Curt requatcd that 1 proside to you lanyuagc for the “Tumow DateL dcfinition in 
Sedion I (cc)oFthcCo-Markcting Ageancnt, r@ing a description of when I h e  “Turnover Dateg 
for Uktancin Miintwncc Corporation will occur. Please seethe Ianguap underf,aedbdow. which 
provides rhai description 



. 
(a) 7umover Da~c' means (i) as to each K b ~ c  Aaodatwa the date on which the 

sass B muaberships in N C ~  viuagc Awcialia arc anvated IO Clas A 

. .  if i t  sa dats IIS d e  a nd absolute discmion), and (ii;) as to aJly otha Home 
Ownas Arsociation. the date, as provided for in the appEcabk v01-q provisions of 
the dcdarat-on of covenrms, conditions and restrictions establishing such Home 
Owners Associarion. on which the declmanr's voting conlrol WM nnh Home 
Owners Association will termiaate 

C01963 
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I From: Arthurs, Ti& (CCI-Phoenix) 
Sent: 4/1/2003 12:09:25 FU (Easeern Time) 
To: 'csmithesunbe~tholdings.com*; 'mbaawons@'sunbeltholdings.coa' 
CC: Drake, P a u l  (=I-Phoenjx); K e l l e y ,  Wry (CCI-Phoenix) 
Attachments: V i s t a n c i a  residential f i n a l  redline-doc 
Subject: €78: V i s t a n c i a  

Curt , 
Rere are the residential revisions. 
only because w e  did n o t  get  i t  to "track changes'. 
would like added to the section 3b (iv) 
on and accept them or not. 

Let m e  k n w  i f  you have any questions. . 

Best rogarrlr. 
T i s h a  Arthurs 
Cox Comnunications 
Sr. Account Executive 
(623) 322-7057 

m 
a 
I 

There is an area highlighted i n  yellow 
This is something that w e  

s he other changes you Can r i g h t  CbCk 

I 
I 
1 

_---- Original Hessage----- 
From: Tridey, hnda (CC1-Atlanta)' 
Sent: Tuesday, April 01, 2003 10140 AM 
To: Arthurs. ?isha (CCX-Phoenix) 
Subject: V i s t a n c i a  

C02057 
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2) Radhned copy of lhe CSER document shcrwrlng changer to the Bst vasia, that YOU miewed (dated 3-24-03) 
(at ~ a ,  wiU see. all Or ihe changes areda’dearrup‘ vaietyk and 
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4) huttaldraft F i i  Amendment to the residential GMWkeIihg 
believe curt smifh has discussed vahsomc (or all) of you 

Please giwe eiihef CUn 01 m e a d  1 you have quertions 

r*rich dims the modihcatims I 
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Froa- 
Sent 
TO: 
subica: 

> ----- Original Message----- 
> From: Curt Smith 
> Sent: Friday. October 0 3 .  ZOO3 ? :29  An 
>TO: T i s h a  Arthur6 fE-rpall); nary rrclley (E-mail) 

s Smbjcct: Revised Agreesento 

> Attached are revised copies of the rrarketfng and License Agreements for Vistancia. 
These move al l  financial paymenrs E K ~  Cox LO the License Agreements. 
and let me k o a  i f  the changes arc acccptable. 
> ntenLs for you heLp. 
> > 
clean 406-27-03) -LIE JM-8 ~n-ExclusiveLicltnseAgreerrnr Wistancia te1e-t -Commercial . dean (09-25-03) .do& 6 > <c:WComperisw WC J?I 8 Hon- 
=clusiveLicenseAgrcePent [viatancia celeceii) -R&i~ential clean (06-27-03) -LIC Jn 9 NOD- 
~clus~velicen6eApreenent~Visrancia teleccd -Residential clean (09-25-031 .&& ; > 
c4WCurpaxison-~-cox-c~-S Vistancia comercia) final redline f 0 4 - 0 4 - 0 3 ) - A D M ~ c o ~ ~ c ~ ~ 6  
v i s t a c i a  c-rcial and restated (09-15-03)l.doc>> > > 
Vistancia residential f inal redline (04-01-03) -AGn_COX-7 Vistaocia resiiiential &d 

> CC: Mr)( H1-6 

> 

Please review these 
We really need to get these &ne ASAP. 

CrOVCanparison LIC JII 7 ~~-ExciusivelicenseAgreeMnt (u3sC;incia cele-t -C-rcial 

cctwcanparison RW COX 6 

restated (09 -25 -03 )  .doc>> 

f 
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Lesa. 

I am going to have to call you tomorrw or Friday. 1 have to travel to Bissoari today to 
assist my sister vho is going chrougb he= first.  round OF chew.  
Thursday or Friday that you know will not work €or you? 

Also. I had not heard about the rearranging. what is the reason €or it? franks. 

&re there any times on 

L i n d a  

----_ original ecssage----- 
Proa: Lcsa 3. Storey i~~lto:Lstorey6sbp~c.caal 
Sent: M a y ,  Septhlber 19, 2003 3 : l f  pw 
To- Tricky, Linda bXI-Atlanta) 
Subject: RE: Vistancia 

That time uould work for me--J*ll assume you w i l l  call me b y  direct line is 
602-522-02023. Also. have you heard from Curt sralth within the last week or 
so regarding the rearranging he wants to do (essentially putting the 
provisions ‘Iegarding Cox payment of fees in the ~ o n - E x c l u s i v e  License being 
granted under the CSER. rather than having those provisions appear in the 
Co-mrketing Agrewear and Property Access Agreement)? 
contacted YOU about that vet. I can walk YOU throush it when we meak on 

If Curt hasa’t 

nednesday. 

Lesa J. Storey 
Storey 6 Burnhain PLC 
3030 E. Camelback Road 
Suite 265 
Phoenix, AZ 85016 
Uain Liuer 16021 468-0111 
Direct Line: (6021 522-0202 
Fa% Liner (602) 468-1335 
email z 3storeyesbp1c.c~~~ . -  - 

1 
_---_ Original Message----- 
From: Tridcey. Linda (=I-Atlanta) Ln;rilto:Linda.Tricke~o~.cocn) 
Sent: Friday. September 26, 2003 12:15 PH 
TO: IstoreyE6bple.com 
Subject: Viatancia 

Lesa. 

I think w e  arc close to executing the additional doctuncntr for Vistancia. 
but 1 wantep t o  spend sone time with you to wake sure I have a comfort level 
as t o  where ue are. 
Wednesday. t o  90 over the etc. ? Uy preEcrence i s  12:OO m n  ET, 
which I believe is 9 : O O  a.m. your time. 

I lock  forward to hearing from you. Thanks. 

Regards. 

Do you have some availability next reek. specifically 

I 
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Hayes, Yvonne (Cclatlanta) 

I h e  marked you on my calendar for 1:OO pm. ET and 1O:OO your time. 

Begards, 

Linda Trickey 

Pmm: Leea J. Storey [mailto:lstoray8ebplc.caa] 
Sent: lconday, Octtrber 06, 2003 1l:ZB AH 
To: mickey, Ltnda (CCI-Atlanta) 
Subject: RE: Vietancia 

Today h Pretty Qcaq. 
i e  avatuble. 

-----original neesage----- 

Any t h  before 1:30 pm ( P h o e n h  t h e )  QP Wednesday 

- ----Original Heseage- r - - - 
P-: R f C k c y ,  L h d 8  (CCI-A-ta) 
To: krra J. Storey 
Sent: 10/6/03 6:49 A# 
Subject: RE: Vietancia [lax] 

' 

I 

Leea, 

SOrry We did not #peak last week. 
time. Are you available today or wedneeday? . 
Prom: L e a  J. Storey Imailto:leto~abplc.canl 
8 a n t r  '))ednteday, October 01, 2063 12x06 PI4 
20: hickey, Liada (CCI-Atlanta) 
Subject: m: vietancia 
Thureday from 18:30 am to  2x00 pm would not wwk; any other time is 
fine. 
Tbe reMaDgiag was suggested by litigation counsel hired by shea 
sunbelt , 
zmd hae to do with poeitioning our agremmtm end the in the beet 
possible struetun3 to withstand potential litigation by Accipiter (the 
6 4 1  
p h  company that serves part of the project, who bee been threatening) 
and/or met. Best of luck to ypu and 
your sister. 

--*-- original Wesoage----- 
Pnp: l'rickey, Linda (CCI-Atlanta) [mailto:tinda.~rickey@cox.ccrml 
Sent: Wednesday, October 01. 3003 7:37 AN 
To: Uea J. Storey 
subject: BB: vistancia 

It was more difficult w find the 

- - - - b r f g i d  wecuge- - -- - 

I can explain more when ve ta lk .  

a=, 
I am going to have to call you tomorrow or Friday.  I have to travel to 
Nifmouri today to assist my sister who is going through her first round 
of 
chcmo. Ats there any times on muraday or -day that you know will not 
work for you? 

1 
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Also, I had not beard about the marrang-. 
Thanfts. 

Linda 

What is the rea6ou for it? 

-----original mseage- - ..- - 
Rram: m a  a. storey tnailto:letoreyesbplc.cm) 
Sent: wonday, September 29, 2003 3:47 p# 
To: Trickey, Liade (CCI-Atlanta) 
Subject: m: vistancia 
'wat ti- d d  work for I p 6 - - X ' l 1  88- will call KiC (my direct 
line is 
602-522-0202). have heerd f- nut Smith Witbin the h8t 
veekor 
so regarding the rearranging he rraDts to do (essentially putting the 
pmvisicnm regarding Cox payment o€ fees i n  the Uon-Ikclueive License 
beins 
granted uder the csm, ratber than baving those proviefans appear in 
the 
co-tbrketiq Agreement amd Orapcrty Acceee Agreement)? 
cantacted you aboot that yet, I can walk you tbrougb it when w e  speak OD 
W c d n e e d a y .  

Latia J. Storey 
storey h Burnbanr PLC 
3030 8. Camelback Boad 
Sdte  265 
phaenix, A2 85016 
Wafn Lhe: (602) 468-0111 
D i r e c t  e t  (602) 522-0202 

If cwct hasn't 

pax tine: woa) 468-1335 
4 1 1  l s t Q ~ b p l C . C o m  

-----Original Message- -- -- . .  
sent: miby, septembcr 16, a003 iatwi OH 
To! letorey@Bbplc.corp 
subject: vistancfa 

-sa. 

I think w e  are cloae to executing the additional documents for 
vistaocia, 
but 
level 
aa to where vt are. 
egaCieica11y 
Webnetfday, to go aver the CSBR, etc. ? My preference is U : O O  noon ELI, 
Which f k 1 i M  is 9:oo 8 . m .  yaUr tims. 

X look forward to hearing from you. 

ptolg: hicksy, tipda (CCI-Athbta )  [mailLotLioda.hickey8c~.Cd 

wanted to spend some time with yam to make mup I have a canfort 

DO you have lrane availability next week, 

Thanks. 

Reg-* 

Linda hickey 
aorporate Camsel 
cox aDnmnurtcations 

2 
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Hayes, Y m e  (CCI-Atbnta) 

From ~~ickey. tinda (ca-naanlaj 
Sent 
TO: Lesa J. Sbef 
s l b j e c e .  REV* 

Thursday. Oclabm aS. 2003 5901 PM 

You do hare my correct phone number. 
the otber issue- 

Me had a probiem with our network. I ’ l l  look into 

Linda 

---_- Original nessage----- 
FKUnt k s a  J. Storey lolzlil~o:l~toreyBs~lc.~~~ 
Scnf: Tbursday. Octakr 09. 2003 3;sD PH 
TO: Trickey. Linda (CCI-Achnta) 
Subject: RE: Vistancia 

Linda. 

?ty client is checking into the payment anmunt. and I’ll let you k n o ~  what 
they say. I also wntcd to bring another item to your attention: 
Smith informed me yesterday that cox had vithdraun its authorization [or is 
lloc willing to provide authorization) for nike Patten to represenc the 
Vistancia developer in litigation againsc Rccipirer regarding the 
cnforceabflity of the C S E R / m  structure at Vistaacid that we discussed in 
OUT comersation yesterday. 
advise regarding the general enforceability of the structure under R t h V l a  
and federal law. and Cox had consented to that representation. CW client 
then asked that Mike become more heavily involved in preparing/posturing the 
matter for potential litigation with Accipiter, and Cox balked at letting 
him get involved KO that e x t e n t .  Vnfortunacely. Curt Smith did not have the 
name of the Corporate Counsel at cox who was involved in that decision ( I ’ m  
sure mikc wuld know), so. client is now in the process of searching for 
alternate AriZOnJ counsel [and for the reasons we discussed yesterday. is 
having diCficulty in that regard). 
can be dam at this point to change Cox’s mind. but thought that. at a 
minimum. you would want to know what has transpired. 
toot dova your number incorrectiy yesterday: I bad (404)  269-7496, but I 
don’t believe that is correct (based on my attempt to reach you via phone 
thic aorningl 

Best regards. 

t e s o  

- - - _ -  Otiginal ~essaqe-- - - -  
From: ?rickey. Linda KCI-Atlanta) taailto:Lind~.~rickeyBcox-c~~ 
Sent: Wednesday, October OB, 2003 11:23 An 
To: Lesa J .  Storey 
Subject: RE? Visrancia Im) 

CwCt 

Apparently. Mike had initially been retained to 

1 don’t k n o w  if tbere is anything that 

Also--I apparently 

tesr 

Y o u  may want to double-check the dollar amounts that Developer has already 
paid Cox. 
have been three payments of 5750.000 each. Thanks. 

Linda 

1 think the S1.125.000 is incorrect. considering there should 

- - - _ -  Original Hesrage----- 
From: kea J. Storey lotailto: 1scoreyesbplc.comJ 
Sent: ?tonday. S e p t e r  29, 2003 3:4?  PM 

1 

C02253 



T h a t  ti= u m l d  w r k  for me--I’II as- yo0 will call me (my direct l i n e  is 
602-522-0202). Also. hare you heard €ran Curt Smith within the 1ast *e* OK 
SO regarding the rearranging he rants to do lessentially putting the 
provisions regarding Cox pryrcat of fees  in the Ron-&clusive Licente b c i q  
granted under the CSEI). rather than having those provision?, appear in the 
Co-Hacketing Agreement and Property Rccess Agreement)? If Curt hasn’t 
contacted you about tbat yet. 1 can walk you througtr it when ue speak on 
UedneSdaY. 

Lesa 3. Storey 
Storey h Burnham PLC 
3030 E. Camelback Road 
Suite 265 
PhOeDh. AZ 85016 
&in Line: (6021 468-0Lli 
Direct Line: (602) 522-0202 
Fax Line: 1602) #60-1335 
email: Istoreyesbplc.cor 

Original ?tesaage----- 
From: fcickey. Linda (Cff-Atlanta) lmaPlto:Linda.TriclteyBcor.unnl 
Sent: Friday. September 26, 2003 12:15 Pn 
To: 1storeygsbplr.cool 
Subject : Vistancia 

Lcsa. 

I think w e  are close to executing the additional documents for Vistancia. 
but f uanted to spend some time vith ya, t o  make sure I have a comfort level 
as to *re uc are. 
WedBsdaY. to go over the CSM. etc. 1 ny preference i s  12:OO noon ET. 
which I believe is 9:Oo a-n. your time. 

Do you have rmue availability next week. spec i f i ca l ly  

1 look forvatd to hearing from you. Thanks. 

Regards. 

Linda ‘rrickey 
Corporate Counsel 
COX. C d c a t i o n s  

7 
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It was not one of our corporate counsel. so .I am asking around. 
Mike myself. 

If necessary I 411 Call 

_ - _ _ _  Original Message----- 
F r w :  kesa J. Storey Isailto:lstorey@sbplc.caal 
Sent: Thursday. October 09. 2003 1150 pn 
To: ?rickey, Linda fCC1-Atlanta) 
Subject: I@: vistaocia 

Liada, 

My ciienr is Checking inco the payment ainwnt. and E ' l I  let you know %hat 
they say. I a l s o  wanted to bring another item to your attention: Curt 
Smith iafonned ne yesterday that Cox had withdraun its authorization (or is 
not willing to provide aurhoriation) for Wike Patten to represent the 
Vistancia developer in litigation against Accipiter regarding the 
enfocceability of the CSE~/MUE structure at Vistancia that w e  discussed in 
our conversation yesterday. Apparently. Mike had initially k e n  retained to 
advise regarding the general enforceability of the structure under AritODa 
and federal law, and Con had consented to that representation. & client 
then asked that Mike become more heavily involved in preparinglposturing the 
macter for potential litigation with Accipiter. and Cox balked ac letting 
him get involved to that extent. Unfortunately. Curt Smith did not have the 
name of tbe Corporate Counsel at Cox uho was involved in that decisioo (I'm 
sure Hike would know). So, ny client is noy in t h e  process of searching for 
alternate Arizona counsel (and for the  masons ue discussed yesterday, is 
having difficulty in that regard). 
can be done at this point to change Cox's mind. but tbought that, at  a 
minimum. you would want to know what has transpired. 
took down your wmber incorrectly yesterday: I had 1404) 269-7996, but I 
don't believe that is correct (based on my attempt to reach you via phone 
t h i s  morning). 

Best regards. 

Lesa 

- _ - - -  Original weosage----- 
Froar trickey, Linda (=I-Rtlanta) Ilrailto:Linda.Tricke~~.coml 
Sent: Nednesday. October 08. 2003 11~23 AH 
To: ksa  .I. Storey 
Subject: RE: Vistancir # m u )  

1 don't know if there is anything that 

Also--# apparently 

Leso. 

Y o u  may want LO double-check cbe dollar amounts that Devtloper has already 
paid Cox. 
have been three payments of $750,000 each. 

Linda 

I thtnk the $L.125.000 is incorrect. sonsidering there should 
Thanks. 

- - - - -  Originaf mssagr----- 
From: lesa J. Storey ~mailro:lstorey~sbplc.coml 
Sent: Monday. September 29 .  2003 3:41 Pn 
To: Tricker. Linda KCI-Atlanta) 
Subject: RE: Vistancia 

I 



T b t  time would work €or me--I*ll as- you vi11 call w (my direct line is 
602-522-0202t. Also, bave you heard from Curt Smith within the lasc veek or 
so regarding the rearrangjag he uants to do lessentially pbtting the 
provisions regarding Cox papent of fees in the kkm-t%clusive L i c e n s e  being 
granted under the CSER, rather than k i n g  tbose provisions-appear in-the 
co-mrketing wreemtnt 04 Property Access Agreement)? 
coneacted you about that yet. I can walk you tbrough it when e speak on 
Wednesday. 

Lera J. Storey 
Storey 6 Burnham PIX 
3030 E. Camelback Road 
suite 265 
Phoenix. AZ 82016 

Direct L i n t :  f6021 522-0202 
Pax Linez (602) 168-1335 
email: 1storeyesbplc.con 

If mrt hasn't 

#ah L i n e :  (602) 466-0111 

-----Original btesragt- - -- - 
From: Trickey. Linda (CCI-Atlanta) IbJiltO:LindJ.TriCkeyecax.can] 
Sent:  Friday, September 26.  2003 12:15 M 
Tot Istoreyasbplc.com 
Subject: Vistancia 

Lesa 

I tbiak we are close to executing the additional docunteots for Vistancia, 
but I van<& to spend some time w i t h  you to aake sure I have a colaEort level 
as to where we are. 
Wednesday. to go over the CSER. etc. ? 
uhich I believe is 9:OO *.ID. your time. 

I l o a k  forward t o  hearing frm you. 

Regards. 

Do you have some avaiIability next week .  speciLically 
#u preference is 1 2 : O O  noon ET, 

Thanks. 

Linda Trickey 
Corporate Counsel 
Cox Comunications 

2 
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Hayes, Yvonne (CU-AUanta) 

From 
sent 
To: 

Lese, 

1 am 8lmozrt ffniehed w i t h  the review, but due to an unforeseen coattact, Uon't finish 
-til next r~eal. ~ i t t  you already senti ma H i k e  Patten's phone number? 
give him a call to fM out w h a t  is &ng OB. 

Beg-, 

Linda mickey 

If 60 I w i l l  UY 

-----Original Message-- -- - 
Prom: Lesa J. Storey [mailto:lstoreyeebplc.c~l 
Sent: Friday, October 10, 2003 11:21 AM 
"0: Trickay, Linda (CCI-Atlanta) 
subject: FW: cax-ta 

Linda, a total of $1,250,000 has been paid to date uder the Vietancia 
OO-Hmrkethg Agreement (so that error i n  tbe current draft All need to be 
corrected). 
Leea 

----- Original Weeage----- 
Ram: Cindy V o e l Z  
To: llitrkR;mmrma 
CC: Leea storey ( H - m a i l )  
Sent: 10/10/03 8:OP An 
subject: Re: cox Agr-te ~mxf 

Mark, 
Here ie the information that you requeeted: 

Ut peyment (due 4/1/03): Check #la24 
$750,000 
2nd payplent (due 7/1/03): Check tll77S 
$7SO,OOO * 
3rd payment (due l O / Z / 0 3 ) :  Check li2142 
$750,000 

This leaves one remaining paymcnt due OQ 1/1/04. 
Thank6 
Cindy VOelZ 
viatancia, tfc 
Project Controllet 

-----original mesage- ---- 
Pnrp: Mark- 
sent: ~bureday, October 09, 2003 6:28 P11 

g U b j e c t r  m: w k g r e e m e n t s  

Cauld you please look into this 

To: Cindy V O e l 2  

. -. .. t . .. 
..A .__..- L 

. . . c  . . . . . . .. 

3/25/03 

6/25/03 

9/25/03 
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0 
To: &rk HaDmons 

Could you tell me hor much has been paid to Cox to date, in connection 
4 t b  the $3,000,000 total capital advance to be paid by Vistacfa, LUI 
per thc a-Meting Agreementl Per the terms of the Agteement. this 
was to be paid in four quarterly installslcnts of $750,000 each, which 
uere dne a t  the Inginning of each quarter cammcocbg April t ,  2003. 
fTbat would mean that a total of $ 2 , 2 ~ 0 , 0 0 0  almuld bave beea paid to 
date). 

When I confixad the number with Snnbelt's accounting department (at the 
end of September), I rras told that $1,125,000 had been paid. 
IXnnber doeen*f match up to the $750k instalhents, Wch makes me (aad 
soot's in-house attorney] think something is off. 
So, please let are know the correct numbet. 
Thanlrs, 
IR8a a. storey 
story h auraham PLC 

mite 265 

subject: cm Agreefusts 

That 

3030 B. m l b a c k  Road 

photaix, A& 85016 
H a h i  Liner (602) 46B-0111 
D i r e c t  L b t  (602) 522-0202 
PaX Line: (602) 468-1335 
emvrllr  lFitorey@sbplc.com 

2 
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Hayes, Yvonne (CCI4tIanca) 

horn: 
sunt 
lo: 
subiect: 

1 left a message for #ike Fatten to call me- 

koa? Lesa J. Storey [mailto:Istor~lc.caml 
Sent: Riday. October 10, 2003 4:4b PH 

MOO developowt~? 

- ----Original -sage- - - -- 
To: Tricky, Lfnda (M-Atlanta) 
subject: RB:caxAgreurK!nte 

Then)rs for the update. -*e phone mmber is 602-256-6100. 

---- -Original Ueaeage- - - - - 
Pram: nrickey, Linda (CCI-Atlanta) 
mt Lasaa. storey 
Sent: 10/10/03 li?:54 Pt4 
Subject: RBr Canc Agreements 

-sa, 

I am 8lmo6t finished witb the review, but due to illl unforeseen contract. 
won't finish until next week. Did you already send me Mike Ratten'e 
phone nmber? 
soins on. 
Regar86 , 
Liada Tti* 

Prom t Laea 3. storey [Pailto:leto~bplc.coml 

Xe so I w i l l  try and give him a call to find out w h a t  i s  

-----original meage- - - - - 
Sent: Pxriday, October 10, 2003 11:21 Aw 
To: TriCkey, tinda (CCI-Atl~ta) 
Subject! PWt COorAgreements 

Linda, a total of $2,250.000 has been pai& to date d e t x  the Vistancta : 

Co-narketiog Agreemnt b o  that error i n  the cnrrent draft w i l l  need to : 
be 
corrected). 
bema 

----- Original Message----- 
Ran: a* Voelz 
To: m k  Iianmons 
Cc: teaa Storey (B-aail) 
Sent: 10/10/03 8x09 A# 
Subject: RB: Cox Agreetaente lax1 

#ark, 
Bere is the intormation that you requested: 

1st payment (due 4/1/03) : Qreck #1324 
$750,000 
2nd papent (due 7/1/03) : Check #1779 
$750 , 000 
3rd payment (due 10/1/03): 
$750, D O 0  

This leeaves one remaining pBylntnt due on 1/1/04. 

check 82142 

1 

3/25/03 

6/25/03 
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Thankp 

m r  kesa 3. Storey [mailtorlstore~bplc.caol 
Sent: Thurpday, October 09, 2003 5328 PH 
To: wrk Renaons 
mject: cox ngrcments 
aouzd ya, us1 m har much hao been paid to to date, in connection 
w i t h  the $3,000,000 total capital advance to be paid by Vietancia, I.LC 
pel: the Co-narketing m t ?  Per the tenna of the w t ,  th is  
y a m  to k paid Lo four quarterly fnstallmente of $750,000 each, w h i c h  
were due at the besinnhg ob each quarter col.lencing April 1, 2003. 
(That would meap tbat a total of $2,250,000 should have been paid to 
date) I 

When I ccmfhnmd the  number ~5th hmbelt*s accounting department (at the 
end of September), f w a s  told that $l,l25.000 had been paid. 
mtnJnr doeenst match up to the $750k fnstallaaate. which nukes m e  (and 

SO. please let me Lnov the correct nuutber. 
Thaoks. 
Le88 J. Storey 
LItoreyhgnrnhamPLC 
3030 B. Boad 
Suite 265 
phocnrix, AZ 85016 
IQb L h :  (601) 468-0111 

Fa% t * t n a x  (602) 468-1335 

- - - --m&gfnal bsage- - -- - 

That 

in-house attorney) tbink -thing is off. 

D i r e c t  Line: (602) 522-0202 

enlaif: letore~bplc.cm 
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From: 
sent 
TOr 
CC 
SIJbkA 

Redacted 

-----Original message----- 
FCm: Cbristle. fish tCCI-Fbenixl 
Sent: Friday. October 03. 2003 1 2 ~ 0 2  PH 
TO: Trickey. Linda (CCJ-Atlanta) 
Cc: lelley. nary (fCI-Phwnir) 
Sibject: R1: Revised Agreements 

to5miercjal clean (06-,??-03~-~ic rn B Won-ExclusiveLicenseAgreenenC  isc can cia celecont - 
c-rciat cieam 109-25-03) .doc-,,-<< Fi le:  DVCmuparison LIC JH B won- 
RclusivcLicensergrecmcnc (Vistancia t e l ~ o d  -Residencial-cleii 706-27-631 -LIC JM 9 Non- 
~clusiveLicenseAgree~ntfVistancia tel-)-Residentjal clean (09-25-03l.doc > D  cc Pile. 
IIVCqarison-AGn-cox-cam-5 vistancia cormercial f i n a l  redline ~ O ~ - O ~ - ~ ~ ~ - A C ) ( _ C O Y _ C O ~ ~ _ ~  
Virtancia castrcial a d  restated t09-25-03)I.doc >> cc F i l e :  DvConpariso1-Ac2t-COX-6 
victancis residential C i n a l  rcdfine 1 0 4 - 0 4 - 0 3 ) - ~ _ f o x - 7  Vistancia residential a d  
restated f09-25-03~.doc >> Linda, 

CI pile:' Wc-arison LIC JII 7 Non-Exc)usiveLicense~Ie~nt (Vistancia telecost - 

Redacted 

T i s h a  Christle 
Sr. ACcount Execucive 

T i  sha. Chri st lcBcox. coo 

_ - - - _  original w s s a g e - - - - -  
FLOQ: Curt. Smith Iaai1to:csmithesunbeItholdings.rop) 
sent: Friday. October OX. 2003 8:57 AH 
Toor Christlc. Tisha (CCI-Phoenix) 
Subject: FW: Revised Agr-nts 

623-322-7857 

, _ - - - -  Original k s r a g t - - - - -  
3 Froo: Curt Smith 
> Sent: Friday, October 0 3 ,  2003 f r 2 9  AM 
, To: TiEha Artburs te-tuaill; Hary Kelley (E-aail) 
> CC: Mark Hamnoas 
z Subject: Revised Agreements 

> ALtached ere revised copies of the marketing and License Agtements for Vistamia. 
mese now a l l  financial paynents €-Cox to chc License Agreements. Please reviev there 
and ler me know i f  the cbanges are acceptable. 
5 "lunks for rciu help. 
z 3 ccDVCoaparison-LlC-JH-7 Non-ErclusiveLicen+eAgrewnt(~istancia telecm)-C-rc,a) 
clean 106-27-03)-LIC-JM-B N o n - E x c l u r i v e L i c e n r e ~ r e ~ n t f Y i s t a n c ~ a  telecant Camnerciai 
clean lO9-2S-O3).doc>~ > -. c<DUComparizan-LlC-JS-€3 Won 
E x c f u s i v e L i c e n s ~ r e ~ n t ( V i s t a n c i a  telccom)-Residentiat clean (06-27-OJ)-LIC Ji4 9 ion- 
ExclusiveLicenseAgreclDent LVistancia tclecod -Restdenrial clean (09-25-03) .doc;, ; > 
<~Dvtoparison_Aa)_cox_conm_5 vistancia commercial Ei-1 redline t O i - O + - 0 ) 1  -~~tt_cox-c- 6 
Vistancia commercial and restated (09-15-0311.da>> > > 
Vistancja residential Einal redline (OI-OI-O3)-~-COX-7 Vistancia residential 
restaced 109-25-03) .doc=> 

, 

we really need to get these done m p .  

c ~ D V C O ~ ~ ~ ~ ~ S O ~ - A Q ) _ C O X _ B  
- 

I 
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- f r m :  Christle, Tisha (CCJ-Phoenix) 
. Sent: 10/29/2003 9:50 :54  An (Eastern fine) 

TO: Trickey, Linda (CCI-Atlanta) ; Kelley, Mary (CCI-Phoenix); D r y e r ,  Patrick 
KCI-Phoenix) 
Subject: RCr Vistancla 

'Y 

T i s h a  Christle . 
Sr. Account Executive' 

lisha .ChristIe@Cox. urn 

----- Original kssage-----  
From: Trickey, Linda (CCI-Atlanta) 
Sent: Tuesday, October 28, 2003 5:OS F'M 
To: Chris t le ,  T i s h a  (CCI-Phoenix); Kelley. nary (CCI-Phoenix) ; D r y e r .  Patrick 
(CCI-Phoenix] 
Subject: FWr Vistancia 

623-322-7857 

REDACTED 

-Original Message- - - - - __-_ 
Fmr: Lesa J. Storey (raailto:lstorey@sbpIc.con) 
Sent: Tuesday. October 29. 2003 6139 PH 
T o :  h i c k e y ,  Linda (CCX-Atlanta) 
Cc: C u r t  Ynlth (csni th@sunbeltholdxngs.con) 
Sublect: Vxrtancia 

hnda, 
Attached for your revleu are redlined copies of the revised Amended and 
Restated Co-Wrketlng Agreement, commercial Non-ExclurlwQ Llcense Agreement, 
and residential Non-Exclusive License Agreement, which rncorporate Ihe changes 
discussed xn our conversatxon yesterday (there w e r e  no changes to the *ended 
and Restated Property Access AgroeInent) - 
Please let me know if the attached documents are In acceptable fonn. Once I 
receive your approval, I ui l l  clrculate clean executxon copies 
Best regards, 
Lesa J .  Storey 
Storey C Burnharn PLC 
3030 E. Camelback Road 
suite 265 
pkwnix, AZ 85016 
thin Line:  (602) 468-0111 

COX012555 

C02267 
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