
A COMPARATIVE STUDY OF THE GROUNDS FOR DIVORCE

IN

HINDU LAW AND ENGLISH LAW

-By

Parmiader Kaur V ir d i, LL.M* (L o a d .).

THESIS SUBMITTED FOR THE DEGREE OF DOCTOR OF PHILOSOPHY

IN LAWS 

IN THE UNIVERSITY OF LONDON 

SEPTEMBER 4 1966



ProQuest Number: 11015582

All rights reserved

INFORMATION TO ALL USERS 
The quality of this reproduction is dependent upon the quality of the copy submitted.

In the unlikely event that the author did not send a com p le te  manuscript 
and there are missing pages, these will be noted. Also, if material had to be removed,

a note will indicate the deletion.

uest
ProQuest 11015582

Published by ProQuest LLC(2018). Copyright of the Dissertation is held by the Author.

All rights reserved.
This work is protected against unauthorized copying under Title 17, United States C ode

Microform Edition © ProQuest LLC.

ProQuest LLC.
789 East Eisenhower Parkway 

P.O. Box 1346 
Ann Arbor, Ml 48106- 1346



‘2

ABSTRACT
Chapter I  i s  ait in tr o d u c tio n  o f  the su b je c t .
Chapter I I  d e a ls  w ith  the nature o f  Hindu m arriage and 

in v e s t ig a t e s  th e  q u estio n  whether d ivorce a s  such was reco g n ised  by 
th e  dharm asastra-

Chapter I I I  g iv e s  a  b r ie f  o u t l in e  o f  th e  h is to r y  o f  d ivorce  i n  
England.

Chapter IV in te r p r e ts  th e  term s * a d u lte r y 1 and ’l i v i n g  i n  
adultery* a g a in s t  the s o c ia l  background o f  Hindu and E n g lish  so c ie ty *  
I t  a ls o  c o n s id e r s  the q u estio n  o f  ev idence and th e  standard o f  p ro o f.

Chapter V d is c u s s e s  the concept o f  d e se r t io n  and i t s  in g r e d ie n ts  
by r e fe re n c e  to  case law . I t  e x p la in s  th e  d efence o f  1 ju s t  cause*  
in c lu d in g  what amounts to  a * grave and weighty* m atter fo r  th e  
purpose o f  d e se r tio n  and i t s  r e la t io n  to  c r u e lty .

Chapter VI d e f in e s  ’ cr u e lty * ; how th e  concept o f  c r u e lty  has  
changed from tim e to  tim e; the e f f e c t  o f  in s a n ity  in  r e la t io n  to  
c r u e lty  and th e  p r o te c t io n  o f  th e  aggrieved  sp ouse. The e f f e c t  o f  
o f fe n c e s  committed by th e  g u i l t y  spouse a g a in st th ir d  p a r t ie s .

Chapter V II d e a ls  w ith  in s a n ity  a s  a  ground fo r  d ivorce and th e  
t e s t  to  be a p p lied  i n  such a c a s e . The d iffe r e n c e  between the Hindu 
and E n g lish  s t a t u t e s  regard in g  in s a n ity .

Chapter V III in v e s t ig a t e s  th e circum stances le a d in g  to  
presum ption o f  death  and d is s o lu t io n  o f  marriage in c lu d in g  the burden 
o f  proof i n  such a  c a se .

Chapter IX d e f in e s  grounds fo r  d ivorce a v a ila b le  o n ly  to  the w ife .
Chapter X d e a ls  w ith  grounds fo r  d ivorce p e c u lia r  to  Hindu law . 

These in c lu d e  ren u n c ia tio n  o f  th e  w orld, con version  to  another  
r e l ig io n ,  s u f fe r in g  from le p r o sy  and v en erea l d is e a s e , second  
m arriage o f  th e  husband (where the second m arriage took p la ce  b efore  
th e  Hindu M arriage Act* 1955) a s  a ground fo r  d ivorce a v a ila b le  to  a 
Hindu w ife* D ivorce on th e  grounds o f  f a i lu r e  to  comply w ith  a decree  
fo r  r e s t i t u t io n  o f  conjugal r ig f t t s  and non-resum ption o f  co h a b ita tio n  
fo r  a p er io d  o f  two y ea rs  or upwards a f te r  a decree o f  ju d ic ia l  
sep a ra tio n  has been p a ssed , has a lso  been con sid ered .
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CHAPTER I  
INTRODUCTION

Under both the Hindu and the E n glish  system s o f law  m arriage was 
form erly  a sacrament and, th e r e fo r e , in d is s o lu b le ,  but the nature  
o f  the m arriage was d if f e r e n t  in  th a t , w h ile  an E n g lish  m arriage was 
a vo lu n tary  union fo r  l i f e  o f  one man and one woman to  the e x c lu s io n  
o f  a l l  o th e r s , a Hindu marriage was a  g i f t  o f  the b ride by her 
fa th er  to  her husband. A ccording to Hindu r e l ig io u s  b e l i e f  the 
m arriage su b s is te d  n o t on ly  during the l i f e  tim e o f  the spouses but 
a ls o  in . subsequent "ex isten ces; a Hindu widow was not allow ed to  
remarry, as her p rev io u s  marriage was; not d is so lv e d  bjp/the death o f  
her husband. An e s s e n t ia l  elem ent in  E n g lish  m arriage i s  consent o f  
the p a r tn ers . I t  was n ot so in  a s a s t r ic  m arriage. Under S . 5 o f  the  
Hindu Narr ia g e  A ct, 1955 consent i s  not enumerated among the 
" c o n d itio n s11 e s s e n t ia l  to  the v a l id i t y  o f  a  Hindu m arriage, though 
S. 12 (c )  o f  the same Act renders a m arriage v o id a b le  i f  consent has  
been ob ta in ed  by fo rce  or fraud, which m ight be regarded a s  
im ply ing  th a t such consent i s  req u ired . Presumably no mention o f  
con sent i s  made in  S. 5 o f  the Hindu Marriage A ct, 1 9 5 5 nteca u se  
marriages in  In d ia  are s t i l l  arranged by the p a ren ts  o f  the p artn ers  
and consent o f  the p a ren ts  i s  regarded as consent o f  the co u p le .

U nlike E n g lish  marriage a Hindu s a s t r ic  m arriage was a r e l ig io u s  
n e c e s s i t y  fo r  the p ro crea tio n  o f  a son,, whose fu n era l o b la t io n s  were 
e s s e n t ia l  to  h ie  sa lv a t io n  in  h i s  n ext e x is te n c e . A Hindu was 
allow ed  to  remarry and supersede h i s  f i r s t  or subsequent w ife , i f  
she f a i le d  to  bear him a son . Even in  p resen t Hindu s o c ie ty  much 
im portance i s  a ttach ed  to  the b ir th  o f  a son* The Hindu s a s t r ic  
m arriage imposed many d i s a b i l i t i e s  on the w ife , f o r  a man could  
abandon or supersede h is  w ife  w ithout ju s t  cau se . He could be 
polygam ous, w h ile  a second m arriage was net allow ed even to  a widow 
u n t i l  the Hindu Widows* Remarriage A ct, 1856, was p assed  and the  
h arsh n ess o f  t h i s  r u le  was m itig a te d . The standard o f  m ora lity  
req u ired  o f  waren was h igh er than perm itted  to  men. The low er s ta tu s  
accorded to  th e w ife  was jbconsisten t w ith  modern dem ocratic id e a s ,  
which s t r e s s  e q u a lity  o f  the s e x e s .
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The tendency to  move away from s a s t r ic  n o tio n s  o f  m arriage le d  
to  the p a ss in g  o f  the Hindu Marriage A ct, 1955# which brought about 
fundamental changes in  the Hindu m atrim onial law . The p urely  
sacram ental character o f  the Hindu marriage has been rep laced  by th e  
E n glish  concept o f  marriage in  so fa r  a s  i t  a llo w s  d ivorce when i t  
i s  n o t reason ab le  to  exp ect th e  husband and w ife  to  l i v e  to g eth er  
and perform th e ir  m arita l d u t ie s .  The amendments in troduced  in to  
E n glish  law  by A .P. H erb ert's  Act o f  1937 assume th a t m arriage i s  a  
sacrament and an in s t i t u t io n  e s s e n t ia l  fo r  the p reserv a tio n  o f  
m ora lity  and s o c ia l  in t e g r it y ;  so th a t d ivorce should  on ly  be 
granted in  circu m stan ces which s tr ik e  a t  the ro o t o f  the in s t i t u t io n .  
The p r o v is io n s  o f  the Hindu Marriage A ct, 1933 are m ostly derived  
from the E n glish  Act o f  1937.

B efore 1937 d iv o rce  was im p o ssib le  w ithout p roo f o f  a d u ltery ;  
t h i s  was p r e ju d ic ia l  to p u b lic  m o ra lity , as a person who wished to  
b rin g  an end to h is  m arriage had e ith e r  to  commit ad u ltery  or  
p erjury; th e  law  was an in c item en t to  im m orality . The development 
o f  the E n g lish  law o f  d ivorce  w i l l  be d e a lt  w ith  in  b r ie f  o u t lin e  in  
chapter I I I ,  a s  the Hindu Marriage A ct, 1955t THe Hindu Marriage and 
D ivorce Ordinance, I 960  (Kenya) and the Hindu Marriage and D ivorce  
Ordinance, 1961 (Uganda) have borrowed the p r o v is io n s  fo r  d ivorce  
la r g e ly  from the E n g lish  M atrim onial Causes A cts , 1937 -  193° 
(r e c e n t ly  amended and c o n so lid a ted  by the (E n g lish ) M atrimonial 
Causes A ct, 1 9 6 3 ). The above l e g i s l a t i o n  brought rev o lu tio n a ry  
changes in  the Hindu m atrim onial law by in tro d u cin g  d ivorce and 
making m arriage a c i v i l  c o n tr a c t , which can be term inated on 
p rescr ib ed  grounds. As we s h a l l  see. in  chapter I I  a Hindu s a s t r ic  
m arriage was purely  o f  a sacram ental nature and did  not admit 
d iv o rc e , so th ere  i s  no In d ia n  c a se - la w  to  which c o u r t s  can lo o k  
f o r  p r e c e d e n ts  i n  a p p ly in g  the  modern Hindu law  o f  d iv o rce , which i s  
s t i l l  in  p ro ce ss  o f  developm ent. The q u estion  i s  how fa r  the Hindu 
co u rts  can r e s o r t  to  E n g lish  precedents?  The. fo llo w in g  o b serv a tio n s  
o f  Gajendragadkar, J . (a s  he then  was) can be o f  some help  in  t h i s  
r e s p e c t . "When we are d ea lin g  w ith  the problems o f  con stru in g  a 
c o n s t itu t io n a l  p r o v is io n  which i s  n ot too  c le a r  or lu c id , you f e e l
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in c lin e d  to  in q u ire  how oth er  j u d ic ia l  mind.s have responded to  the  
ch a llen g e  p resen ted  by s im ila r  p r o v is io n s  in  o th er s i s t e r  . 
c o n s t itu t io n s * 11̂

S ince th e  Hindu Marriage A ct, 1955 i s  based la r g e ly  on the
E n glish  M atrim onial Causes A ct, 195° th ere  i s  a g rea t tendency to
r e ly  upon E n g lish  d e c is io n s .  However, th ere  are d if fe r e n c e s  between
the two A cts and g rea t care has to  be taken w h ile  a c t in g  upon the
E nglish  law  and p r a c t ic e  o f  d iv o rce; fo r  in s ta n c e , E n g lish  d e c is io n s
ordering m edical exam ination o f  an a lle g e d  lu n a t ic  can have no
a p p lic a t io n  in  a case  a r is in g  under the Hindu Marriage A ct, 1955*
because, under the M atrim onial Causes R ules in  England, s p e c i f i c
p ro v is io n  has been made fo r  exam ination by m edical in s p e c to r s . There

2i s  no such p r o v is io n  in  In d ia . There are o th er  im portant 
co n sid era tio n s*  There are d if fe r e n c e s  in  the s o c ia l  co n d itio n s  
between Hindu and E n g lish  s o c ie ty  and in  the language o f  the E n g lish  
and Hindu A cts . Hindu law i s  q u ite  d if f e r e n t  from E n glish  law in  the  
fo llo w in g  r e s p e c t s .  S u ffe r in g  from a v ir u le n t  form o f  le p r o sy  for  a 
period  o f  a t  l e a s t  one y ea r , and su ffe r in g  from a v en erea l d ise a se  
in  a communicable form fo r  a p eriod  o f  not l e s s  than th ree  years are ! 
grounds fo r  j u d ic ia l  sep a ra tio n , but th ere  i s  no such p r o v is io n  in  
E n g lish  law , though th e communication o f  v en erea l d ise a se  may amount 
to  c r u e lty .  C easing to  be a Hindu by con version  to another r e l ig io n  
and ren u n c ia tio n  o f  the world by en ter in g  a r e l ig io u s  order are 
grounds fo r  d ivorce  p e c u lia r  to Hindu law , which w i l l  be d efin ed  and 
d iscu ssed  in  chapter X.

A ll th e s ta tu to r y  p r o v is io n s  r e la t in g  to the grounds fo r  d ivorce  
w il l  be con sid ered  w ith  s p e c ia l  re fe re n c e  to th e ir  in te r p r e ta t io n  
a g a in s t  the s o c ia l  background o f  Hindu s o c ie ty .  I t  w i l l  be shown 
th a t , although  some o f  the p r o v is io n s  o f  the Hindu Marriage A ct, 1955  
and the Kenya and Uganda Ordinances appear to be id e n t ic a l  w ith  
p r o v is io n s  o f  the E n g lish  M atrim onial Causes A ct, 195°, the p r a c t ic a l  
r e s u lt  i s  n o t alw ays the same, when the law i s  ap p lied  to  Hindu

^A tia b a i Tea Co. L td . v . S ta te  o f  Assam A .I .R . 1961 S.C . 232 a t  
P . - 257.

2
B irinchandra v . Madhurben A.I.R* 1963  Guj. 2 3 0 ; see  a ls o  S .S .  

Higam, rtHindu Law11 (1964-) 6 J . I . L . I .  3Zf3 a t p . 3 3 0 „
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s o c ie t y ,  e . g . ,  the d e f in i t io n  o f  ‘d e s e r t io n 1 has been construed by 
re fere n ce  to  E n g lish  ca se-la w  but what amounts to  a ju s t  cause fo r  
an E n g lish  w ife  l i v i n g  apart from her husband may not be s u f f i c i e n t  
in  case o f  a Hindu w ife . I t  i s  im p o ssib le  to  reproduce the whole 
E n glish  ca se-la w  here but re fe re n c e  w i l l  be made to E n g lish  
d e c is io n s , which have been accep ted  by the Indian co u rts  a s  
c o n tr ib u tin g  to the in te r p r e ta t io n  o f  the Indian  S ta tu te . The 
con cepts o f  a d u lter y , d e s e r t io n , c r u e lty  and the e f f e c t  o f  in s a n ity  
both as a ground fo r  d ivorce  and in  r e la t io n  to o th er m atrim onial 
f a u l t s  w i l l  be stu d ied  in  the l i g h t  o f  s o c ia l  co n d itio n s  in  E n g lish  
and Hindu s o c ie t y .

In the words o f  M.C. Chagla law in  In d ia  must be considered  in  
the co n tex t o f  a d evelop in g  country, which i s  determ ined to  forge  
ahead from an a g r ic u ltu r a l and poor s o c ie ty  to  an in d u s tr ia l  and 
prosperous one. Sometimes S o c ie ty  has evolved  and propagated n a tio n s  in  
advance o f  the law  but in  In d ia  the law has g iven  a llead to  s o c ie ty  
by p la c in g  b efore i t  new id e a ls  and v a lu es  and p rov id in g  sa n c tio n s  
fo r  th e ir  support. One c r i t e r io n  o f a c i v i l i s e d  s o c ie ty  i s  the j

p o s it io n  i t  accords to  the women. When one remembers th a t Hindus lo o k  
upon marriage as a sacrament one must concede th a t the Act o f  1955  has 
ach ieved  a great r e v o lu t io n .

Compulsory monogamy and the punishment o f  polygamy i s  a n o ta b le
achievem ent o f  -the Hindu M arriage A ct, 1955^ the p a r a l le l

5 6p r o v is io n s  in  the Kenya and Uganda O rdinances. They have put 
husband and w ife  on term s approaching e q u a lity . The rev o lu tio n a ry  
ch a ra cter  o f  the grounds fo r  d iv o rc e , as in troduced  in to  Hindu law  
by l e g i s la t io n  based on the p r in c ip le s  o f  E n g lish  m atrim onial law ,

■z ' t h ' . f f  s*Abv| Wt h >
-^M.C. Chagla, formerAHigh Commissioner fo r  In d ia  in  U .K .,

“Indian  Law: An In tro d u ctio n 11 f Some A spects o f  Indian Law today, 
p u b lish ed  by the B r it is h  I n s t i t u t e  o f  In te r n a tio n a l and Comparative 
Law, London, at p . 1 .

^ S ectio n s 13 ( 2 ) and 17 o f  the Hindu Marriage A ct, 1955'*
5S. 10  ( 1 ) (g ) ( i )  ( i i )  o f  the Hindu Marriage and D ivorce  

Ordinance, I 960  (Kenya),
^S. 9 (1 ) (b) ( i )  ( i i )  o f  the Hindu Marriage and D ivorce  

Ordinance, 1961 (Uganda).



w il l  be con sid ered  as they op erate  in  Hindu s o c ie t y ,  w ith  a view  to  
f in d  out th e  s im i la r i t i e s  and d if fe r e n c e s  between the two le g a l  
system s, and whether the l e g i s la t io n  has made allow ance fo r  the  
d isc r e p a n c ie s  which are l ik e l y  to  occur when the E n g lish  law i s  
adapted to  Hindu so c ie ty *  T his study i s  con fined  to  the grounds for  
d iv o rc e , but the fo llo w in g  two ch a p ters, which d ea l w ith  the  
in s t i t u t io n  o f  marriage in  E n g lish  and Hindu law in  general w i l l  
f a c i l i t a t e  comprehension o f  th e problems which are created  by the  
s ta tu te  and which are d iscu ssed  in  the rem aining ch ap ters.
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CHAPTER I I
THE INSTITUTION OF MARRIAGE AflP THE PRE-STATUTORY HINDU LAW OF

DIVORCE

1 .  THE NATURE OF HINDU MARRIAGE

In Hindu law, that i s  to  say in  the dharm a-sastra or  
’orthodox1 ju r id ic a l thoery o f  In d ia , m arriage (v iv a h a ) was one o f  
the ten  samskaras n ecessary  fo r  men o f  the tw ice  born c la s s e s  and 
the on ly  Vedic sacrament fo r  women# As in  canon law  and moral : 
th eo logy  matrimonium i s  trea ted  under sacram enta, so in  Hindu law  
v ivah a i s  not trea ted  under raavahara ( l i t i g a t i o n )  but under 
samskara. A samskara i s  a sacrament or a p u r if ic a to r y  a c t .  Marriage 
i s  considered  sacred because i t  i s  sa id  to  be com plete o n ly  on the  
performance o f the sacred r i t e s  attended w ith  sacred  procedure. T h is  

g iv es  r i s e  to  the s ta tu s  o f  w ifehood and i t s  performance
cannot be annulled by the f a c t  th a t the husband or w ife  la p s e s  from

. . . . P
v ir tu e ,  i . e . ,  by committing adultery#

I t  i s  almost im p ossib le  to  d efin e  m arriage in  l e g a l  terms but
th e s a s t r ic  concept o f m arriage would seem to  be a s  a  union between
a man and a woman which a r is e s  a t the time When th e  cdremony o f
marriage ( i . e . ,  samskara) has been com pleted, the bridegroom  having
the r e q u is ite  q u a lif ic a t io n s  fo r  tak in g  a  g i r l  in  m arriage and the
bride the q u a lif ic a t io n s  fo r  being given in  m arriage, and t h is

*
procedure having been com pleted before the n u p tia l  f i r e .  Marriage i s

1 ~
Kanu I I ,  67-68, P. Max M uller, Sacred Books o f  th e  E a s t, v o l .

25; K.M. Kapadia, Marriage and Family in  In d ia . O .U .P .. 1959* P* 168
S.V . Gupte, Hindu Law o f  M arriage, Bombay, 1961 , p . 6; K. S r in iv a sa  
Iyengar, “Powers o f  the Managing Member o f  a  H itakshara J o in t  Hindu 
Fam ily” (1905 ) 15 M .I.J* , Journal, 211 a t  p* 22if.

2P.V . Kane, H isto ry  o f  Dfaarmasastra. Poona. 19*fl, v o l .  I I ,  p art  
I ,  p . 620; Bwarka Hath H it t e r ,  The P o s it io n  o f  Women in  Hindu Law. 
C a lcu tta , 1913, P« 195.

^J.D.M. D errett, Hindu Law P ast and P r e s e n tr C a lc u tta , 1957,
p . 8 6 #

wt
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a  sacram ental r i t e ,  which i s  performed fo r  tlie  g i r l  fo r  th e  purpose 
o f  making her a w ife and i s  marked by th e  h o ld in g  o f  hands, a long  
w ith  i t s  en tire  procedure amd su b sid iary  d e t a i l s *  I t  g iv e s  th e  s ta tu s  
o f  husband and w ife to  th e m arried couple* The mantras used in  the  
ceremony o f  wedding crea te  a  w if e .  The sacram ent becomes com plete by 
the use o f  those mantras, As regard s the m arriage o f  a  Sudra. th ere  
are no mantras but other r i t e s  apply ex c lu d in g  th e m antras?

2* THE PURPOSE OF THE SMSKARAS

The exact purpose o f  samskara^ was l e f t  ra th er  vague in  our 
a u th o r it ie s*  A c r i t i c a l  lo o k  a t  the l i s t  o f  samskaras w i l l  r e v e a l  
th a t th e ir  purposes were m anifold* A ccording to  a n c ie n t Hindu 
r e l ig io u s  b e l ie f  man was surrounded by superhuman in f lu e n c e s  which 
were powerful for good or e v i l  consequences* These in f lu e n c e s  cou ld  
in te r f e r e  in  every im portant o cc a s io n  in  m an's l i f e *  T h erefore , th e  
Hindus tr ie d  to remove h o s t i l e  In flu e n c es  and a t tr a c t  b e n e f ic ia l  
o n es, so that man might grow and prosper w ithout e x te r n a l h indrances  
and r e c e iv e  tim ely d ir e c t io n s  and help  from gods and s p i r i t s .
Another purpose o f  the eapis'karas was the atta in m en t o f  heaven* I t  
had a ls o  a p sy ch o lo g ica l v a lu e , im p ressin g  o»n the mind o f  th e  person  
concerned that he had assumed a  new r o le  and must s t r iv e  to  observe  
i t s  r u le s .  The Vivaha-samskara c o n s is t s  e s s e n t ia l ly  in  an accep ta n ce , 
which produces the m ental im pression  th a t t h i s  g i r l  i s  th e  man's 
w ife , and wifehood a r i s e s  from her having undergone the samskara.

^Hedhatithi on Hamu. XX* Manu-Smrlti tr a n s la te d  by <*♦ Jha, v o l .
I I ,  p art I ,  C alcutta , 1921» P* 43*

^Medhatithi on Mann, The P r in c ip le s  o f  Hindu Law -  The 
Commentaries tra n sla ted  by J*C* Ghosie, v o l .  I I > C a lc u tta , 1917 , 
p* 46; see  a lso  J*D*H. D er re tt , "The D iscu ss io n  o f  M arriage by i
Qadadharfi11. The Adyar Library B u lle t in  C 1963', v o l .  XXVII, p* 1 71  a t  
187 .

®P.V. Kane, H istory  o f  Dharmasastra- v o l .  I I ,  p a r t I ,  p . 192;
R .B. Pandey, Hindu Samsk aras. Banar&s, 1949* ch . I l l ,  pp. 4 ° -4 1 ;
K.V. Rangaswami AiyaiLgar, A spects o f  th e  S o c ia l  and P o l i t i c a l  
System o f  K anusarltl. Lucknow lP n lv erslty , 1 9 4 9 , pp . 84 - 8 6 ;
K.V. Rangaswami A iyangar, Some A spects o f  th e  Hindu View o f  L ife  
according to  Dharma.sastra. Bar©da, 1952 , pp . 129-136;
J .R . Gharpure, Hindu law . Bombay, 1931, p . 6 2 .



I k

which I t s e l f  cou ld  n o t occur but fo r  th e  marriage?
During the 0 f  m arriage a bridegroom I s  sa id  to  be an

a c t iv e  r e c e iv e r  o f  th e  b r id e , who I s  taken  by him and g iven  by her 
fa th e r  or o th er  gu ard ian . From th e g a s t r ic  p o in t o f  view  the  
r e l ig io u s  a sp e c t  o f  m arriage was so h ig h ly  ra ted  th a t a fa th e r  was 
supposed to  be under a  sa cred  duty to  g iv e  h is  daughter in  marriage

o
a t  th e ap p rop ria te  a g e , n e g le c t  o f  which duty was regarded as a s in .
A c r i t i c a l  lo o k  a t  th e  con cept o f  Hindu g a s tr i  e m arriage w i l l  show 
th a t  I t  underwent changes from tim e to  t im e .

3 .  MARRIAGE Hi THE TOPIC PERIOD

I t  was a  sim p le  r e l i g i o u s  ceremony c o n s is t in g  o f  grasp ing  the 
hand o f  th e  b rid e by th e  bridegroom . The R igveda e n jo in s , "I take  
thy  hand fo r  good fo r tu n e , th a t  thou m ayest a t ta in  o ld  age w ith  me 
a s  thy husband; th e  gods have g iven  th ee  to  me th a t  I  may be the  
m aster o f  th e  h ou seh o ld .

MARPTAflE jjj THE SUTRA PERIOD

The procedure o f  m arriage became complex during the su tra
p e r io d . The bridegroom  was to  le a d  th e  b r id e  th r e e  tim es round the
n u p tia l  f i r e ,  and th e  ceremony was com pleted on ta k in g  th e  seven
s te p s  by th e  co u p le . The w ife  was shown th e  P o le  S ta r , which was

• 10sym bolic o f  th e f a c t  o f  her s t a b i l i t y  In  her husband's home.

D e r r e t t , "The D lecuaalon  o f  K arrlare bv Gadadhara". The 
Adyar L ibrary  B u l le t in ,  1963* v o l .  XXVII, a t  p . 1 8 0 .

®Gautama XVIII 2 1 -2 3 , S .B .E . v o l .  II*  Manu IX, S .B .E .,
v o l .  25; V a sish th a  XVII, 7 0 , S .B .E ., v o l .  I k  ( th e  d e t a i l s  o f  t h is  
orthodox j u r id ic a l  theory  are beyond th e  scope o f  t h i s  t h e s i s ) .

^Rig-Veda X# 8 5 , 36 In  S .B .E .,  v o l .  3 0 , p . 189; Atharva-Veda
XIV„ I .  49-5°*  R*T.H. G r i f f i t h ,  The Hymns o f  th e  Atharva-Veda, 
v o l .  I I ,  B enaras, 1 9 1 7 , p . 169 .

10P arask ara-G rihya-S utra  in  S .B .E .,  v o l .  2 9 , Oxford, 1886, 
pp. 283» 285; O rihya-S utra  o f  H iranyak esln  In  S .B .E .,  v o l .  3°» 
p . 1915 X had ira-G rihya-Sutra in  S .B .E .,  v o l .  29> p. 38^; soo a lso  

Ben-Gupta., E v o lu t io n  o f  A n cien t Ind ian  Lqw. London, 1953» P*
119; A .S . A ltek a r , The P o s it io n  o f  Woman in  Hindu C iv i l i s a t io n .  
B enaras, 1956, p . 80; P .H . Prabhu, Hindu S o c ia l O rg a n isa tio n . Bombay, 
1 9 58 , p . 167 .



5* MARRIAGE IK THE SKRITI PERIOD

During t h i s  p er io d  we meet w ith  v a r io u s  forms o f  m a rria g e^  
e ig h t  o f  which w i l l  he b r ie f ly  d e a lt  w ith  below*

The g i f t  o f  a daughter, a f t e r  deck ing her w ith  c o s t ly  
garments and honouring her by p r e se n ts  o f  je w e ls , to  a man learn ed  
in  th e  Vedas and o f  good conduct, whom th e fa th er  h im se lf  i n v i t e s ,

ip
i s  c a l le d  th e  Brahma r ite *  M edhatith i on Manu XXVII comments th a t  
th e r e  i s  n o th in g  to  in d ic a te  th e  con n ection  o f  s p e c ia l  d re ss in g  w ith  
e ith e r  th e  b r id e  on ly  or w ith  th e  bridegroom  on ly; hence they  should  
be taken  a s  r e la t in g  to  both# T h is  seems to  be the c o r r e c t  v iew , 
b ecause in  p r a c t ic e  even today both the b rid e  and th e bridegroom are  
s p e c ia l ly  d ressed  and adorned fo r  th e  wedding*

( i i )  The Daiva
T h is was a g i f t  o f  a daughter whom her fa th er  had 

b e a u t if u l ly  c lo th ed  when th e  s a c r i f i c e  had a lread y  begun, to  th e  
o f f i c i a t i n g  p r i e s t ,  who performed th a t a c t  o f  r e lig io n *

( i l l )  The Arsha
When th e  fa th e r  gave aw^y h i s  daughter accord in g  to  the  

r u le ,  a f t e r  r e c e iv in g  from th e  bridegroom , fo r  the fu lf i lm e n t  o f  the  
sacred  law , a cow and a b u ll  or two p a ir s ,  th a t  m arriage was termed 
th e  Arsha* On th e  fa ce  o f  t h i s  t e x t  i t  appears th a t th e  ta k in g  o f  the  
co n s id er a tio n  from the bridegroom rendered t h i s  form in f e r io r  to  th e  
above two and th e  P ra laoa tya  below* But t h i s  i s  d o u b tfu l, for  
M e d h a tith i^  on Manu I I I ,  29 comments th a t such r e c e iv in g  o f  tha  
c a t t l e  by th e  fa th e r  was done in  obedience to  law , and n ot w ith  the

^Apastam ba I I . 3 .1 1 ,  1 7 -2 0 , S .B .E ., vo l*  2; Gautama IV, 6 -1 3 ,
S .B .E * , vo l*  2; Manu I I I ,  2 7 -3 4 , S .B .E ., Vo l*  25; JIarada X II, 3 8 -43 , 
S*B*E*, vo l*  33; Vishnu XXIV, 1 8 -2 6 , S .B .E *, v o l .  7; Dwarka Hath 
M itte r , The P o s it io n  o f  Women in  Hindu Law* t>t>* 210-216; G* B anerjee, 
The_Hindu Law o f  Marriage and Strldhana* C alcutta* 1923 , P* 8 6 ;
K*P* Jayasw al* Menu and Ya.imavalkya. C a lcu tta , 193&, PP. 236-240;
V.M* A pte, S o c ia l and R e lig io u s  L ife  in  Grihya Sutras* Bombay, 1934,
pp* 20- 2 1 *

^ M e d h a tith i on Manu, I I I ,  27  tr a n s la te d  by G* Jha, H anu-Sm riti. 
vo l*  I I ,  part I ,  C a lcu tta , 1 9 2 1 ,  p* 51.

^^M edhatithi on Manu, I I I ,  2 9 , i b i d . ,  p* 35*



id e a  o f  r e c e iv in g  i t  in  exchange fo r  the p r ic e  o f  th e  g ir l*
( iv )  The P ra la o a ty a

When th e  fa th er  gave away h is  daughter w ith  honour sa y in g
d i s t i n c t l y ,  ^ a y  hoth  o f  you perform to g eth er  your c i v i l  and
r e l ig i o u s  d u t ie s * H Again M ed h atith i^  comments th a t  th e  form ula
im p lie s  th e  co n d it io n  that the daughter i s  to  he g iv en  to  th e
bridegroom o n ly  i f  he f u l f i l l s  h i s  duty, property  and p lea su re  a lon g
w ith  her* T h erefo re , t h i s  form was regarded as in f e r io r  by reason  o f

15t h i s  con d ition *  Ludwick Sternbach, whose study i s  based on th e  
Dharmagastra- A rth asagtra- Kamasutra. G rihya-Sutras and th e  
Mahabharata. co n c lu d es th a t  when the forms o f  m arriage are c lo s e ly  
examined th e r e  e x is te d  in  a n c ien t India n o t e ig h t  but e le v en  forms 
o f  marriage* The d iffe r e n c e  between the P ra la o a ty a  and th e  Brahnya 
i s  th a t  th e  bridegroom  in  the former i s  the s u i t o r ,  i* e * ,  he has  
s o l i c i t e d  th e  g i r l ,  and i s  n ot in v ite d  by th e  fa th e r  o f  th e  bride*
He i s  an a p p lic a n t f o r  the b r id e * h a n d , and t h i s  makes i t  in f e r io r  
to  th e  Brahma form, where the bridegroom i s  v o lu n ta r i ly  and 
r e s p e c t f u l ly  in v it e d  by the fa th er  o f  th e  b rid e to  accep t h is  
daughter* AHirtdu m arriage, being  a g i f t  o f  th e  b r id e , l o s e s  a p a rt  
o f  i t s  m erit i f  i t  i s  not voluntary or w i l f u l ,  but has to  be a p p lied  
for*

The P ra la o a tv a  was probably used o n ly  fo r  a  mono gamic 
m arriage and th e  husband could not renounce h i s  w ife  and take to  th e  
order o f  «a»avam  or vanaorafltha w ithout her con sen t or her company* 
In  f a c t  th e  Brahma was o r ig in a l ly  I d e n tic a l w ith  th e  P ra la o a ty a . 
because Apastamba and Vanishtha do not m ention Pra.1aoat.ya a t  a l l*  The 
P ra la o a ty a  was added la t e r ,  th e r e fo r e , the S m riti w r ite r s  f a i l  to  
b rin g  out th e  d if fe r e n c e  between the tw o ^  P ra la o a ty a  i s  th e  second

^ M e d h a tith i on Hanu I I I ,  3° tra n s la ted  by G* Jh a , H anu-Sm riti. 
v o l*  I I ,  p art I ,  pp* 55- 5 6*

1  ̂ Ludwick S ternbach, J ftr id lc a l,S tu d ie s  in  A ncient Indian Law. 
D elh i, 1965, p art i ,  pp. 347-348, 375-376.

■^A.S. A ltek a r , The P o sitio n  o f  women in  Hindu C iv i l i s a t i o n .
PP. 46-2*7*
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1 7b e s t  and approved form* ‘ As in  the Brahma form bo in  the P ra lap atva  
one the bridegroom i s  in v it e d  and honourably re ce iv ed  by the fa th e r  
o f  th e  b r id e ^

(v ) The Asura
The bridegroom having g iven  as: much w ealth  a s  he could a ffo rd

to  the fa th er*  p a tern a l kinsman and to  th e  g i r l  h e r s e l f  took  her as
h is  bride* T h is  b ein g  a s a le  o f  the b ride was regarded as a base

19form o f  m arriage and was p ro h ib ited  by Manu* T h is form was
70reco g n ised  by the Anglo-Hindu law* In K ailasanatha v .  P sra sa k th i i t

was h a ld  th a t  the d i s t in c t iv e  fe a tu re  o f  the Agnra form o f  marriage
i s  th e g iv in g  o f  money or money*s worth to th e  b rid e*s fa th er  fo r  h is
b e n e f i t  or  a s  co n sid era tio n  fo r  h is  g iv in g  th e  g i r l  in  marriage*
However* a co u rtesy  or complimentary p resen t g iven  to  the b rid e or

21her fa m ily  has to  be d is t in g u ish e d  from b r id e-p r ice*  M0n ey  paid  by 
th e  bridegroom fo r  the s p e c e f ic  purpose o f  making Jew ellery  fo r  the  
b rid e i s  n o t b r id e -p r ic e  and does n ot make the marriage an A£U£a

pp
one* How a f te r  In d ian  Independence the whole s i tu a t io n  was review ed  
by th e  Supreme C0 u rtf^  which h e ld  th a t  the Asura i s  an unapproved 
forxm o f  m arriage and the t e s t  o f  i t  i s  th a t  th ere  s hal l  be n ot on ly  
b e n e f it  to  th e b r id e 's  fa th er*  but th a t  b e n e f it  s h a l l  form a  
co n s id e r a tio n  fo r  the s a le  o f  th e  bride*

^Baudhayana I* II*  20^ 3 ,  S*B*E** v o l*  14? Gautama IV^ 7 * 
v o l*  2*

^H arada XII* 4 0 * S#B#E**, v o l*  33*
19Manu I I I *  51* S*B*E» * v o l*  25* *or a c r i t i c a l  study o f the  

Afftira see  J* Gonda, " R e fle c tio n s  on th e ,A rsa  and, Asura formg-Of * - 
M arriage"r Sgriroa^Bharatl e d ite d  by d*H* Agrawal and B*D* S h a s tr i ,  
Hoshiarpur* 1954* P* 223 f f*

v* PflMFtakthi A*I*R* 1935 Had* 740? see  a lso  
A nthikesavulu  v* Ramanujam ( 19O9 ) 52 Mad* 512 ( to  th e same e f f e c t ) ; 
Rntnathami v* Somasurdra* A.I*R* 1921  Mad* 608 (th ere  must be an 
elem ent o f  m a ter ia l b e n e f it  to  th e b r id e 's  parents);; S^iu v* Anasl&t 
A*I*R* 1926 Mad* 37*

^ Sivanagalingam  v* Amt&layana* A.I*R* 1938 Mad* 479*
2 2Vela.yutha v* Suryam urthi* A*I,R* 1942  Mad* 219*
^ V e eraupg v* M ichaels A*I*R. 1 963  S*C* 9 3 3 ; see  a lso  comments b  ̂

S*S* Ni-gam* 11 Annual Survey -  Hindu Lawrt (1964) 6  «T*I*L*I* a t  p*
548 f f*
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(v i )  The Gg.ndhe.rva
T h is was a marriage a r is in g  out o f  mutual d e s ir e  o f  a man 

and a woman, and can be compared w ith  the modern lo v e  marriage* I t  
was en jo ined  by the sa s tr a  th a t a Brahmana could  co n tra c t  a m arriage  
le g i t im a t e ly  in  one o f  the f i r s t  four forms?** However, in  p r a c t ic e  
a t  l e a s t  according to the M ith ila  School o f  law  th e  Gandharva was 
reco g n ised  amongst the Brahmins?^ In Bhaoni v .  Mahara ^the t i h -rv^ 
was equated w ith  concubinage* I t  was held  th a t t h i s  form had become 
o b s o le te  a s  a form o f  marriage g iv in g  the s ta tu s  o f  w ife  and making 
th e  is s u e  le g itim a te*  This case i s  u n lik e ly  to  be fo llo w e d  in  view  
o f  th e  Hindu Marriage A ct, 1955 and changing p u b lic  o p in io n , which 
te n d s  to  encourage grown up persons to  make th e ir  own d e c is io n  in  the  
c h o ic e  o f  th e ir  l i f e  p artn ers.

( v i i )  The Rakshasp.
This was a marriage by se izu re  o f  a g i r l  by fo r c e  from her  

house w hile she wept and c a lle d  fo r  a s s is ta n c e , a f t e r  her kinsmen and 
fr ie n d s  had been s la in  in  b a t t le  or wounded and t h e ir  houses broken  
open*

( v i i i )  The P ais?cha
Where the su ito r  s e c r e t ly  seduced th e  g i r l  w h ile  she was 

a s le e p  or drunk or disordered in  i n t e l l e c t  th a t  s in f u l  m arriage was 
c a l le d  P alsacha> This i s  the e ig h th  and the b a sest*

The f i r s t  four m arriages are regarded a s  t!approvedtf m arriages.
I t  was a  Hindu r e l ig io u s  b e l i e f  that sons born o f  th e se  m arriages  
were rad ian t w ith  knowledge o f  the Vedas and were honoured by good 
men. Having th ese  q u a l i t ie s  o f  beauty and good ness, p o s s e s s in g  
w ealth  and fame, ob ta in in g  as many enjoyments a s  they  d e s ir e  and * : ’ •/. 
b e in g  most r ig h teo u s, they would l iv e  a hundred years* The rem aining

21>Vlshnu XXIV, 2 7 , S .B .E ., v o l .  7 .
2%amani Devi v .  Kameshvar (1946 ) 25 P a t .  58  (a  ea se  which 

co n ta in s  some anomalous p ro p o sitio n s  beyond th e  scope o f  t h i s  
t h e s i s ) *

^^Bhaoni v> Mahara.1 ( l 88l )  3 AH* 733;; se e  a ls o  M.L* J a in , 
"V a lid ity  o f  Hindu Marriage Solemnised wifthout perform ing any 
Customary R itu a l or Ceremony11 A .I.R . 196lr, J o u rn a l, p* 8 ^.
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fou r  are regarded as hlame worthy, from which sp r in g  son s who are  
cr u e l and l i a r s ,  who hate the Vedas and the sacred  }aw?^ Rakshapa and 
P a isa ch a r which were condemned by Manu a s  base and s in fu lf^ h o w e v e r  
d id  n o t l e g a l i s e  fo rce  or fraud as the marriage ceremony had in  
theory  to  be performed w ith  sacred r i t e s f ^  w ithout which th e  m a rita l 
r e la t io n s h ip  did not a r ise*  T heir r e c o g n it io n  can be j u s t i f i e d  on the  
ground th a t they  e x is te d  in  order to  v a lid a te  th e  circum stances o f  
which the unfortunate woman was the victim * The J u r is t s  were 
concerned w ith  the r e s u l t s  flow in g  from the c ircu m stan ces p reced in g  
the m arriage and c la s s i f i e d  th ose  circum stances a cc o rd in g ly ♦

According to the sa s tr a  in fe r io r  forms o f  m arriage, nam ely, Asurftr
Rakshasa and P aisacha do not in v o lv e  a change o f  the gotra

30o f  th e  b r id e , which i s  an e s s e n t ia l  part o f  th e  ceremony o f  th e  
Vedic m arriage, because in  such forms th ere  i s  no vo lu n tary  g i f t  o f
the b rid e  by her fa th er  to the bridegroom* Approved forms were meant

31fo r  Brahmant̂  who were an Important caste*  A ccording to  Manu the  
f i r s t  s i x  forms o f  marriage were law fu l for  a Brahman a . th e  four l a s t  
fo r  a  & ih atriyar and the same fo u r , ex cep tin g  th e  Rakshasa. fo r  a

and a Sudra, The s ig n if ic a n c e  o f  the approved and unapproved 
forms o f  marriage was th a t i t  determined the d ev o lu tio n  o f  a womans 
p rop erty  on her death. In the former the husband and h is  fa m ily , 
w h ile  in  the la t t e r  the fa th er  and h is  fam ily  succeed  to  her

^Manu I I I ,  39-41*
28Maim XXI, 3> 3 4 .
pq

V asishtha XVII, 73* S.B*E*, vol*  14; s e e  a ls o  J*D* Mayne, A 
T r e a t ise  on Hindu Law and Usage, Madras, 1 1 th* ed*, 1930, pp* 123* 
127-128; P*H* Sen, T heG eneral P r in c ip le s  o f  Hindu Ju risp ru d en ce. 
C a lcu tta , 1918, pp* 269-270*

30-^ vivada Tamdava tra n sla ted  by J.C* Ghose, The P r in c ip le s  o f  
Hindu Law; The Commentaries, vol*  I I ,  C a lcu tta , 1 9 17 , p* 1142*

^ V ish a u  XXXV, 2 7 ,  S .B .E ., v o l .  7 .
^2Manu XIX, 2 3 , S .B .E ., v o l .  25 .
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33Stridhana. Where a woman was married in  the unapproved form s, her 
death, cerem onies were to  be performed by a member o f  the g o tra  o f  her  
fa th e r , whereas in  case o f  the approved m arriage, they  might be 
performed e ith e r  by her husband's gotra or her fa th e r * s . The reason  
fo r  t h i s  d is t in c t io n  seems to be that: approved m arriages were 
au th orised  by the fa m ilie s  o f  the couple concerned, w h ile  th e  
unapproved were contracted  a g a in st the wish o f  fa m ily  o f  th e  woman 
concerned, i f  we reserv e  the case o f  the Asura m arriage, which  
o r ig in a l ly  d id  n o t imply a sacram ental tr a n sfe r  but on ly  a  s a le  -  
s p ir i t u a l ly  (so  th e sa s tr a  seems to  imply) she rem ained a member o f  
her n a ta l g o tra - That i s  why she reta in ed  the g o tra  o f  her fa th e r .

I f  we lo o k  c r i t i c a l l y  a t the above mentioned e ig h t  forms o f  
m arriage, i t  w i l l  be ev ident th a t they were a mere e la b o r a tio n  o f  th e  
concept o f  marriage ( vivaha) - They took account o f  lo c a l  custom and 
usage, which were developing a lon gsid e the s a s t r a . A survey o f  th e  
dharm a-sastrae T s m r it is . Kibandhaa and the Commentaries w i l l  prove 
th a t  Hindu law was never s t a t i c ,  but was m odified  by th e  p r a c t ic e  o f  
the time to s u it  the Just demands o f  the p eop le- With th e  advent o f  
th e  B r it is h  r u le , the ancient sources o f  Hindu Law began to  be 
m odified  by ju d ic ia l  d e c is io n s  and l e g i s la t iv e  enactm ents, w h ile  Hindu 
s o c ie ty  assumed a new character because o f  i t s  co n ta c t w ith  th e  
Western education , c i v i l i s a t i o n ,  economic and s c i e n t i f i c  progress?*

^Barada X III , 9 ,  S .B .E ., v o l .  33; Moosa v .  H a ll (1906) 30 Bom. 
197; se e  a lso  Surinder Singh, "The Hindu Law o f  M arriage: Old and 
Hew". The Law Review, Pan jab U n iversity  Law C o lleg e  (19 65 ) > v o l .  XVII, 
24 a t pp. 111-112; P.W. Rege, "The Development o f  Womqift* 3 Propartv in  
In d ia " in  Legal Essays -  I  by T.K. Tope, Bombay (1961-196 2 ) 46 a t  
PP. W -5 0 .

^M.K* Lakshmipathi C hetty, "A Survey o f  th e  Hindu Code B i l l"  
(1953) 1°5  H .L .J .,  Journal, p . 1 f f . ;  U.C. Sarkar, "Hindu Law: I t s  
Character and  ̂E volution", The Law Review, Pan jab  U n iv ers ity  Law : 
C ollege (1965)» v o l .  XVII, 1 a t  pp. 3 , 16-175 J.D.M . D e r r e tt , Hindu

> PP. 42-43.
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In fa c t  the Hindu Marriage A ct, 1955 i s  th e  r e s u l t  o f  th e  in f lu e n c e
which had s ta r te d  in  the B r it ish  period* Thus th e  dharma- sa s tr a  * s
con tact w ith a c tu a l usage, though sometimes d i f f i c u l t  to  tr a c e , has
been , in  p r a c t ic e , continuous*

According to K au tilya , whose A rthasastrq (a  predom inantly se c u la r
book), r e f l e c t s  p r a c t ic a l u sages, there can be no d iv o rce  in  case  th e
marriage i s  contracted  in  one o f the approved form s. But i f  the
m arriage i s  in  an unapproved form, then i t  can be d is s o lv e d  by mutual
co n sen t, i f  both have come to  hate each other* There can be no r e le a s e
a t the in sta n ce  o f  only one party to the m arriage who has begun to
f e e l  aversion  to  the other party in  whatever form th e  m arriage may
have been performed* K autilya  a c tu a lly  says amokso d h a r m a - v i a m
"The law does not a llow  the d is so lu t io n  o f  m arriage between sp ouses

36who have undergone a dharmic xiYflha* ^he f i r s t  fou r m arriages are  
dharmva* i . e . ,  connected w ith  r ig h teo u sn ess , because th ey  are brought 
about under the au th ority  o f  the father* Such m arriages do no admit 
d iv o rce .

6 . NUPTIAL CEREMONIES

According to the p la in  sm riti t e x t s  m arriages in  th e  unapproved
forms do not req u ire the performance o f the r e l ig io u s  ceremony, but
th e s a s t r ic  law as app lied  by the courts during the B r i t i s h  p eriod  in
In d ia  held  th a t such ceremony was e s s e n t ia l  fo r  th e  v a l id i t y  o f  the  

37marriage* This i s  so even in  modern Hindu Law* I t  was h e ld  in  D eiva^ i 
38v* Chidambaram^ th a t there are two e s s e n t ia l  e lem en ts to  c o n s t itu te

^ K a u tily a  I I I ,  3» 15-19> K.P* Kangle, The K a u tily a  Artfrasagtra* 
Part I I ,  U n iversity  o f  Bombay, 1963; P*V. Kane, H isto ry  o f  
PJtegfflflfiflg.tra* vo l*  I I ,  part I ,  pp* 621- 622 ; S*R. S a s t r i ,  Women in  
Sacred Laws. I 93O, p* k9.

^^Kautilya I I I ,  3 , 1 9 , tra n sla ted  by J.D.M. D e r r e tt . T h is  
tr a n s la t io n  d i f f e r s  s l ig h t ly  from th a t o f  H.P* K angle, Bombay, 1963  
(" th ere  i s  no d ivorce in  p iou s m arriages11) *

^PrlB gaygaa V* Kadhaaant (1899 ) 22  Had* 7 2 *
3°D sivant v .  Chidambaram A .I .E . 1954  Had* 657; fo llo w ed  lit  Kunta 

v* S jr i  Ram A*I*5* 1963 Punj. 235; see a lso  Avodhva v* Shanti I*L.R* 
1963 Madh* Pr* 917 (where the v a l id it y  o f  the m arriage i t s e l f  i s  in  
d isp u te , the performance o f  the necessary r i t e s  and cerem onies has to  
be proved)*
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a v a l id  m arriage, v i z ,  a  secu lar  elem ent, which i s  th e  g i f t  o f  the  
b rid e in  the four form s, the tran sference o f  dominion fo r  
co n s id er a tio n  in  the Asura form, or mutual con sent o f  th e  sp ouses in  
th e  Gandharva form* These must be supplemented by th e  a c tu a l  
performance o f  marriage by going through the forms p rescr ib ed  by the  
Grihya—S u tra s.  o f  which the e s s e n t ia l  elem ents are ’-nanigrahana1 

( jo in in g  o f  hands o f  the bride and the bridegroom) and *sa u ta n a d i* 
( ta k in g  o f  seven s te p s  by the b rid a l co u p le ). In  th e  case  o f  Rakshasa

f \  I ; 1 l k e . f  i 'S I k  V v o J i r n  I V m c S )

and P a isach a  forms a ls o ,  there should be a  m arriage ceremony
p rescr ib ed  by th e  s a s tr a s .  In Bhaurao v . S ta te  o f  Mah arash tra39 i t
was l a i d  down th at so lem n isation  o f  the marriage w ith  proper r i t e s
and cerem onies was e s s e n t ia l  in  the Gandharva 1 form*, S im ila r ly  i t  was
r e c e n t ly  h eld  by the Supreme Court**0 in  a case o f  bigamy th a t in  order
to  prove the v a l id i t y  o f  the second marriage i t  i s  n ecessa ry  to  prove
th a t  th e  e s s e n t ia l  n u p tia l ceremonies were perform ed.

The performance o f  r i t e s  and cerem onies accord in g  to  r e l ig io u s
b e l i e f s  ( e » g , ,  sautauadi) or according to custom and usage has been
p reserved  by the Hindu Marriage A ct, 1 9 5 5 ^  The modern law  has been
developed in  such a way a s  to show th a t the ceremony though v i t a l  to
th e  r e l ig io u d  purpose i s  no longer v i t a l  to  the working o f  the
se c u la r  r ig h ts*  Thus where a man and woman l i v e  a s  husband and w ife
and have ch ild ren  who are recogn ised  as such by t h e ir  community by the
custom th e r ig h t s  o f  the spouses and th e ir  ch ild re n  w i l l  n o t be
d estroyed  m erely by someone's attem pting to bring  fo r th  ev idence th a t

42no cerem onies o f  marriage were performed on th e  couple?
Whether or not such ceremonies are e s s e n t i a l ,  th e ir  

non-perform ance or wrong performance can be excused under c e r ta in

^Bhaurao v .  S ta te  o f  Maharashtra A .I.R , 1965 1564*
**°Kanwal v .  A dm inistration A ,I ,R , 1966 S,C# 614; see  a ls o  Phankari 

v ,  th e  Stafte A .I.R* 1965 J* & 1 °5  (to  th e same e f f e c t ) .
7  ( l )  ( 2 ) o f  the Hindu Marriage A ct, 1955; Mathur, 

"V a lid ity  o f  Hindu Marriage s o lemn! aed w ithout perform ing any , 
Customary R itu a l or Ceremony". A .I.R , 1962, Jou rn a l, p , 27*

^ S h iv a lin g ia h  v . Cfrowdamqfl A .I.R . 1956  Mys* 17; M ulla, 
P rin c ip les .o f_ H in d u  haw. Bombay, 1 9 60, pp. 615 -6 1 6 , 8 0 7 ; see  a lso  
Rewara v* Ramratan A .I .R . 1963 Madh, Pr* 1 6 0 .
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circu m stan ces by th e d octrin e o f  factum v a le t . e*g* , where th e  
san tanad i (ta k in g  o f  seven s te p s)  i s  not com pleted because o f  an 
a c c id e n ta l f i r e  or some other m ishaps, the v a l id i t y  o f  such a  
m arriage cannot be upset subsequently* At a l l  e v e n ts , in  order to  
prove any marriage i t  i s  not necesarry th a t san tan ad i sh ou ld  be p rove#  
to  have taken p la ce ; The presumption th a t a v a l id  m arriage took  
p la ce  can be r a ise d  where i t  i s  e s ta b lish e d  th a t th e  m arriage was duly  
solem nised  but some u n e sse n tia l ceremony was n o t performed or th ere  
was some d e fe c t  in  th e  com pletion o f  the r i t e ^  Thus th e sacram ental 
and s a s t r i c  c h a r a c te r is t ic  o f  the Hindu marriage so fa r  a s  th e  
performance o f  the r e l ig io u s  cerem onies i s  concerned i s  s t i l l  in  
e x is te n c e*

According to the s a s t r ic  view the s p ir i tu a l  a sp ec t o f  m arriage
was so im portant th a t the husband was sa id  to  have r e c e iv e d  h i s  w ife
from th e  gods and not wedded her according to h is  own w i l l ,  fo r  he
was d o in g  what was agreeab le to  gods; The consequence o f  m arriage
was th a t man and woman became one person, as the Veda e x p r e sse s , "Her
homes become id e n t i f ie d  w ith  h is  homes, f le s h  w ith  f l e s h ,  sk in  w ith
s k i F r o m  the time o f  the m arriage, they are u n ited  in  body and

47mind as w e ll  a s  in  r e l ig io u s  cerem onies;' As a  r iv e r  l o s e s  i t s  
id e n t i ty  by merging i t s e l f  in to  the ocean, so a w ife  was supposed to

ĥ.K. P a rd e s i  v .  Subbalakshm i fLQ621 1 An.W.R. 91 ; J.D .M .
D e r r e t t , In trodu ction  to Modern. Hindu Law. 0 .0 .P . ,  1963* P* 166 .

*̂ *P arb ia  v .  Thopali. A .I .R . 1966  Him. P r . 2 0 .
^ G rlh ya-S u tra  o f  H iranyakesln, S .B .E .,  v o l .  30* pp. 189-19®; 

Paraskara-G ribya-Sutra, S .B .E ., v o l .  29* p . 282; Manu IX , 9 5 ,  S .B .E ., 
v o l .  23; N.C. Sen-Gupta, E volution  o f  A ncient Indian  Law. London,
1953 , P. 91 .

^ a y a b h a g a  ch . IV, s e c .  I I ,  Ik;  T akait Mon Mobini v .  Boftanta 
Kumar (1 9OX) 28 C al. 751 a t 758  ( th e  union i s  a  sacred  t i e  and ' . .
s u b s is t s  even a f te r  the death  o f  the husband); P.H . Prabhu, Hindu 
S o c ia l O rgan isa tion , pp. 1 7 2 , 228.

Apastamba U .  £ . l i f ,  1 6 , S .B .E ., v o l .  2; P r o f . In dra , The 
S ta tu s  o f  Women in  Ancient In d ia . Banaras, 1 9 3 5 , P . 82; K.M. Kapadia, 
Marriage and FamiTv in  In d ia , p . 169; C la r is se  Bader, Women in  A ncient 
IffiHa, London, 1 9 2 5 ,  p .  57 .
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merge her in d iv id u a lity  w ith  th a t o f  her husband# In  the rev ea led  
t e x t s  o f  th£ Veda, in  the tr a d it io n a l laws o f  th e S m r it is ,  and in  V 
papular u sa g e , the w ife  i s  declared  to  be h a l f  o f  th e  body o f  her  
husband, eq u a lly  sh arin g  the outcome o f  good and e v i l  a c t s ^  So a  
Hindu m arriage was a sacred union o f  two p e r s o n a l i t ie s  in to  one fo r  
th e  purpose o f  the continuance o f  the s o c ie ty  and fo r  the u p l i f t  o f  
th e  two by s e l f - r e s t r a in t ,  s e l f - s a c r i f i c e  and mutual co -o p era tio n  fo r

LQ
th e  performance o f  h o ly  r i t e s ;  This i s  a c e n tr a l concept o f  Hindu 
e t h ic s  and law#

7„ THE OBJECT OF KftRRIAGE

I t  was th r e e fo ld , namely dharma (th e  performance o f  r e l ig io u s
and r ig h teo u s  d u t ie s ) ,  p ra ia  (progeny) and r a t i  (p le a su re )#  Where the
Hindu la w g iv ers regarded dharma a s  the f i r s t  and th e  h ig h e s t  aim o f
m arriage, and p rocreation  as the second, dharma, accord in g  to  the
s a s t r a , dominated marriage# Marriage was a means n o t m erely fo r
s a t i s f y in g  sexual d e s ir e  or to  ob ta in  progeny, but to  secu re a partner
fo r  the performance o f  r e l ig io u s  duties# I t  enabled a man, by becoming
a  householder to  perform r e l ig io u s  s a c r i f ic e s  to  th e  gods and to  

50p ro crea te  sons# I t  was the duty o f  the husband to  req u ire  and the
51r ig h t  o f  th e  w ife to g ive  co-op eration  in  a l l  r e l ig io u s  a cts#  Manu^

^ B r ih a s p a t i  XXV, 4 6 ,  S .B .E *, vol* 33; Manu IX, iff?; G# B anerjee, 
The Hindu Law o f  Marriage and  Stridhana- p# 13°; Golapchandra Sarkar 
S a s t r i ,  A T reatise_on , Hindu Law. C alcu tta , 1927 , p* 168; T*P* 
G opalakrishnan, Hindu Marriage Law. A llahabad, 1957 , P♦ 42; Gyan 
Prakash, The Hindu Coder A llahabad, 1958, pp# 258-259? C ow ell, The 
Hindu Law- C a lcu tta , 1 8 7 ° , p . 165*

^P .V * Kane, H istory  o f  Dharmasastra. v o l .  H ,  p art I ,  p# 193; 
Jaim* V I, 1* 3* 18 c i te d  in  K.T# Bhashyam A iyangar, Women i n  Hindu 
la w ,  Madras, 1928, p* 11#

^°Hig*-Veda X„ 8 5 , 36 in  S .B .E *, vol* 2 9 , p# 282; C la r is se  Bader, 
ffsaegL.iB A ncient In d ia , P* 27; &.M. Kapadia, M arriage *** F a m ily  i n  
Ig& U , pp* 167-168; P.H. Prabhu, Hindu Socia l O r g a n is a t io n  pp# 
1 6 5 -1 6 6 , 173*

^Manu IX , 9 6 ; Manu V, 155; P*V# Kane, H istory  o f  Dharmasastra. 
v o l*  I I ,  p art I ,  p* 536; R.M* Das, Women in  Maqq pnd h is  Seven  
Commentators, Arrah, 1962 , pp* 164 , 171-172; N*K. B u tt , O rig in  and 
Growth of_ Caste in  In d ia . London, 1931, P* 2 3 5 ; K*v # Hangaswami 
A iyangar, A spects o f  the Soc i a l  and P o l i t i c a l  System o f  M anusm riti. 
pp* I 56- I 5 7 *
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on th e a u th o r ity  o f  the Veda d ec la r e s  that r e l ig io u s  r i t e s  must he 
performed by the husband and w ife  together* Women were n ot a llow ed  to  
perform any s a c r i f i c e ,  vow or f a s t  apart from th e ir  husbands. They 
cou ld  o b ta in  heaven merely by being  obedient to  t h e ir  husbands.

I t  was a Hindu b e l ie f  th a t  a Hindu from h is  b ir th  i s  born w ith
52th ree  d eb ts; i . e . ,  he owes brahmacarva (study o f  th e  Vedas) to  th e

sa g e s , s a c r i f ic e  to  the gods, and progeny to u i t r i s  (a n c e s to r s ) .  The
second purpose o f  the marriage was to  procreate so n s , who were
supposed to  save a man from h e l l .  A son i s  c a lle d  c u tr a  because he

53d e l iv e r s  h is  fa th er  from the h e l l  c a lled  P ut- So much im portance was 
attach ed  to  the b ir th  o f  a son th a t a man was sa id  to  have conquered
th e  s p ir i t u a l  worlds and obtained  im m ortality and heaven by having a

54-so n . Im m ediately upon the b ir th  o f  h is  f ir s t -b o r n  son  a man was
55freed  from h is  debt to  the a n ces to r s . L egitim ate progeny b ein g  the

56o b je c t iv e ,  marriage was a r e l ig io u s  n e c e s s ity .
The purpose o f  the marriage i s  further ev idenced  by th e

procedure o f  the marriage ceremony, when the bridegroom ad d resses the
bride a s ,  ”1 am heaven, you are earth* Come! Let us j o in  to g e th er  so
th a t  we may generate a male c h i ld ,  a son, fo r  the sake o f  the in c r e a se

57o f  w ea lth , a b lessed  o ffsp r in g  o f  stren gth . n M arriage enabled a  man
58to  make h im se lf complete by the a sso c ia t io n  o f  h is  w ife  and h is  son . 

H is sacred  o b lig a t io n s , i . e . ,  the proper performance o f  h i s  r e l ig io u s  
d u t ie s ,  f a i t h f u l  se r v ic e  to  gods, h is  o ffsp r in g , h ig h e s t  con jugal

^2Baudhayama I I .  9 .  1 6 , 7 , S .B .E ., v o l .  14; Vasishfcha XI 4.8 ,
S .B .E ., v o l .  1 4 .

^Mamu IX , 1 3 8 .
5i*Manu IX, 1 3 7 .
^Manu IX , 106; Narada X II, 1 9 ,  S .B .E ., v o l .  33*
^Manu IX, 9 6 ; see a lso  K.P. Jayaswal, Manu and Ya-faavalkva, 

C a lcu tta , 193°* P* 225; Qopalakrishnan, Hindu M arriage Law.
A llahabad, 1957* PP* 3 0 -32 .

^ G rih ya-S u tra  o f  H iranyakesin, S .B .E ., v o l .  3 0 ,  p . 190.
^®Hanu IX, 4.3 * see a lso  P r o f . Indra, The S ta tu s  o f  Women in  

A ncient In d ia , p . 8 6 ; C la r isse  Bader, Women in  A ncient Iftd ia . p . 60; 
P.H . Prabhn, Hindu S o c ia l O rganisation , pp. 1 5 0 ,  236;: B.C. Sarkar, 
Epochs in  Hindu Legal H isto ry . Hoshiarpur, 1958 , p . 4 0 0 .



h a p p in ess , heavenly b l i s s  fo r  h im self £nd h is  a n c e s to r s , depended on  
59h i s  w ife  a lo n e , as he was incom petent %o perform  th e above m entioned  

a c t s  w ithout the help  and presence o f  the la t te r *
8 * THE DISSOLUTION OF HINDU 5ASTBIC MARRIAGE

I t  h as been seen  th a t a  Hindu, m arriage, b ein g  a  sacram ent, once
performed b efore  th e  n u p tia l f i r e  w ith  the sacred  t e x t s ,  becomes
ir r e v o c a b le  on the com pletion o f  the ceremony o f  ta k in g  seven  s te p s
by th e  couplef^  There i s  no evidence as to  the p r a c t ic e  o f  d iv o rce  a s
such during the Vediq and p ost Vedic periods* I t  was a h o ly  union o f
mind, body and so u l o f  the spouses and, i t  was b e l ie v e d , th a t  even
d eath  d id  n ot put an end to i t ,  fo r  the w ife  remained lin k e d  w ith  her

61husband in  so til a f te r  death in  the next world. I t  was the h ig h e st
duty o f  husband and w ife  to  remain united  in  m arriage and be u t t e r ly

62f a i t h f u l  to  each o th er . I t  was ordained by the C reator th a t a husband 
could  n o t r e le a s e  h is  w ife by s a le  or r e p u d ia t io n ^  The w ife  was 
requ ired  to  be obed ient to her husband under a l l  c ircu m stan ces. She 
was expected  to  worship him as God even i f  he was la c k in g  in  good 
q u a l i t ie s  and v ir t u e ^

According to Apastamba^ i f  the solemn vow o f  m arriage i s  
tra n sg ressed  both husband and w ife  c e r ta in ly  go to  h e l l .  Hindu 
m arriage was regarded as an e tern a l and sacred  bond which u n ited  th e  
husband and w ife  fo r  the performance o f  th e ir  r e l ig i o u s  s a c r i f i c e s .  
D is s o lu t io n  o f  marriage was thus not contem plated by th e  s a s t r a . fo r  
i t  was un-dharmic.  unrighteous and s in f u l .

^Manu IX, 2 8 ; see  a lso  K.T.Bfiashyam A iyangar,  Women in  Hindu Law. 
Madras, 1 9 2 8 ,  p . 1 1 .

6°Manu r a i l ,  2 2 7 .
MoMrrl v . Basauta (1901) 28 C al. 751 a t  758.

^Manu IT , 101, 102? D.P. Vora, E volution  o f  M orals in  the E p ics . 
Bombay, 1959» pp. 4 °-68  (where in sta n ces  i f  a b so lu te  f i d e l i t y  are  
g iven ) .

^Marnu IX, 1+6* S .R . S a s tr i ,  Women in  Sacred Laws, p .  91 .
^M arntt V , 1 5 4 *

^Apastamba l l  r 1 0 * 2? . 6 . S .B .E ., v o l .  2 ; Dwarka Hath M itte r ,
T he. P o s i tio n ,o f .W o m e n  i n  H indu  Law, n .  2 7 8 .
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9 . REKARRIAGS OF FEMALES

I t  has been seen th a t the sa s tr a  d id  n ot countenance d iv o rce . 
From t h i s  the q u estion  a r is e s  whether the rem arriage o f  fem ales was 
allow ed? The procedure o f  perform ing s a s t r ic  n u p t ia ls  was a v a ila b le  
o n ly  fo r  v ir g in s*  and never fo r  g i r l s  who had l o s t  t h e ir  v i r g i n i t y ^
A g i r l  was f i t  fo r  being g iven  in  marriage o n ly  once a s  Hanu has  
s a id ,  "Once i s  a maiden g iven  in  marriage and once d oes a man sa y ,

^ ' I  w i l l  g i v e ' ,KtM s  i s  done on ly  o n ce ,11®  The b r id e  i s  f r e e  to  be 
tr a n sfe rr ed  from the fa th e r 's  house to th a t o f  the husbandJ but she 
i s  n ot a llow ed to  lea v e  her husband's home and go e lsew h ere , i . e . ,  
take another husband* This i s  supported by a hymn o f  th e  Atharvaveda, 
which re a d s , tt2 ence from the fa th e r 'g  house, and n o t thence from th e  
husband's house, I  send the bride free* I make her s o f t l y  f e t te r e d  
th ere  so th a t  she may l i v e  w ith  her husband b le s s e d  i n  fortu n e and

••68 mo f f s p r in g .” T his shows th a t no separation  was a llow ed  between ; 
husband and wife*

According to the sa stra  a woman was expected  to  le a d  a l i f e
o f  c h a s t i ty  and s e l f - d e n ia l  and was not to m ention even th e  name o f

69another man a f te r  the death o f  her husband* She who rem ains v ir tu o u s
and ch aste  a f te r  th e death o f her husband rea ch es heaven , a lthough

70 ^she may have no son; On the contrary a  woman who from a d e s ir e  to
have o f fsp r in g  v io la t e s  her sacred duty towards her deceased  husband,

71b rin g s on h e r s e lf  d isgrace in  t h i s  world and her p la c e  in  heaven;

66Hatttt V III , 226.
67Hanu IX, Itf.
68Atharvaveda, XIV* 1 * 1 8 ,  The Hymns o f  th e  Atharvaveda  

tr a n s la te d  in to  E n g lish  by R.T.H* G r if f ith , v o l .  I I ,  B enaras, 1917, 
p . 1635  P r o f . Iadra , The S ta tu s o f  Women in  A ncient In d ia , p . 83;
P .H . Prabhu, H in d u  S o c ia l  O r g a n is a t i o n ,  p .  1 6 9 .

°9Manu. V, 1 5 7 - P .V . Kane, H istory  o f  Dharmaaastra. v o l .  IX, p art  
x » P- 583; Sen, The General P r in c ip le s  B f Hindu Ju risp ru d en ce,
p p . 276 -277 .

70Mann V, 1605 R.M. Das, Women in  Kfijim ?nd h l«  Seven  
Commentators-- pp.; 22if-223. '

Hanu Vr 161; Prof* Indra, The Statfts o f  Women in  A ncient In d ia . 
PP. 9 6 -9 7 ; Ganganatha Jha, Hindu law  in  i t s  So u r c e s , v o l  I ,
A llahabad, 1930, pp. 515-516; T, S trange, Hindu lam , v o l .  I ,  London, 
1 8 3 0 ,  p.. 2 4 5 .
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,fHowhere i s  a second husband prescribed  fo r  a v ir tu o u s  woman”?^ Thuff
the non .-ex istence o f  n u p tia l ceremonies fo r  a  second m arriage and
the p r o h ib it io n  o f  remarriage o f  women are ev id en ce a g a in s t  the
r e c o g n it io n  o f  d ivorce in  the matrimonial system  known to  th e  s a s t r a .

However* Narada* Parasara and V asishtha a u th o r ise  a  woman to
take another husband in  f iv e  ca ses , i . e . *  when her husband i s  l o s t
or dead* when he has become a r e l ig io u s  a s c e t ic *  when he i s  im potent
and when he has been ex p e lled  from c a s te . A w ife  must w a it fo r  s ix
years* i f  her husband had disappeared* tw elve y ea r s  i f  he went to  a
fo r e ig n  country fo r  the purpose o f  stu d y in g . I f  he was heard o f  she
should  go to him?1* According to Nar&da^ i f  th e  husband had gone
abrdad a  w ife should wait fo r  e ig h t years*  or four y ea rs i f
she had no issue*. A le s s e r  number o f years was p rescr ib e d  fo r
K shatriva  and V aisya w ives. A fter  th a t period  she was e n t i t l e d  to
take another husband. Hanu says th a t i f  the husband went abroad fo r
sacred  duty* the w ife  should w ait for  e ig h t years* s i x  y ea rs  i f  he
went fo r  knowledge and fame* and three years i f  he went fo r  p lea su re

76or fo r  another w ife; He does not mention what th e  w ife  should do 
a f te r  th e s e  years o f  w a itin g , but remarriage i s  o b v io u s ly  envisaged  
in  such a c a se .

Narayana, Kulluka and Kaghava fo llo w in g  V a sish th a  say th a t sh e
should go to see  her husband in  the p lace where he m ight be exp ected

77to  be p r e s e n t . But Bandana and Bevala are o f  th e  o p in io n  th a t she 
could take another husband and in  doing so there would be no s in  a t

?2Msnu V* 162^ S .C . Bose* The__Hihdoos Ag They A re. C a lc u tta *
1883* PP# 2*|if-251; N.K. Butt* O rigin and Growth o f  C aste in  In d ia .
PP* 239-250 .

?% arada XII* 9 7 ; Parasara IV* 3°* V asish tha  XVII* 7 4 ; see  a ls o  
P.H. Prabhu* Hindu S o c ia l O r g a n is a t io n , 1 9 1 ;  H. Mehta* The women 
u n d er,th e Hindu Law o f  Marriage and S u ccession . Bombay* 1943* PP- 
1 7 -1 8 .

^Gautama XVIII* 1 5 - 1 7 * S .B .E .* v o l .  2 .
?% arada X IIt 98-99* S .B .E . * v o l .  33*
76Mamu IX, 7 6 ; D .P . Vora, Evolution o f  M orals l a  th e E o ic e .

P . 79 .
77Dev a la , Book IV , ch . IV, se c t io n  I I ,  151 -153  in  H .T .

Colebrooke, D ig est  o f  Hindu Law,. v o l .  I I ,  Madras, 1 8 ?4 .
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78a ll*  I t  i s  argued on the au th o rity  o f  th ese  t e x t s  th a t  th e second  
marriage o f  the w ife  presupposes the d is s o lu t io n  o f  the f ir s t ? ^  I t  
i s  a lso  contended on th e  a u th o r ity  o f  the Atharva-Veda IX* 5 , 27- 2 8 , 
th a t  a  widow could remarry on performing the fA la Panchoudana1 

s a c r if ic e *  A second husband d w ells in  the same world w ith  h is  
re-wedded w ife  i f  she o f f e r s  the 'Aja Panchoudana1 to  th e  memory o f  
her deceased husband* T his argument i s  supported by the fu n era l 
hymn in  th e  Rig-Veda X. 1 8 * 8 , which reads, "Rise woman, thou a r t  
ly in g  by the s id e  o f  one whose l i f e  i s  gone; come to  th e  world o f  
th e  l i v i n g  away from him, thy husband that i s  dead, ahd become th e  
w ife  again  o f  him who i s  w i l l in g  to take thee by th e hand and marry 
th e e ." 80

However, t h is  view  did n ot f in d  favour w ith  S ir  Gooroodas 
8 lB anerjee, who explained  th ese  t e x t s  on the ground th a t th ese  r u le s  

e i th e r ,  l i k e  the p ra c tic e  o f  r a is in g  up is s u e  by a kinsman on an 
appointed w ife , r e la te  to  an e a r l ie r  stage o f  Hindu s o c ie ty  in  which  
rap id  m u lt ip lic a t io n  o f  the race was regarded as an im portant o b je c t ,  
or they m erely show the e x is te n c e  o f  some d iffe r e n c e  o f  op in ion  
among the Hindu sages on a p o in t on which a b so lu te  unanim ity o f  
op in ion  can hardly be expected* The p rev a ilin g  sentim ent o f  Hindu 
s o c ie ty  has always been repugnant to  the second m arriage o f  women*
The tru e exp lan ation  seems to  l i e  rather in  the need o f  the s a s tr a

78R •M* D as, Women in  and h is  Seven Commentators, p . 198
79A .S. A ltekar, The P o s it io n  o f  Women in  Hindu C iv i l i s a t io n ,  

pp. 83-34; Bhashyam Aiyangar % Women in  Hindu Law, p . 27;
Tope, Whv Hindu Code?. Poona, 195°> P* 26; Hon* Mr* J u s t ic e  P*B. 
Gajendragadkar, "Hindu Code B i l l"  ( 1951 ) 53 Bom.L*R*, Jou rn a l, 77 a t
P* 99 .

80K.T. Bhashyam Aiyangar, Wnmen in  Hindu Law, p . 12; N.K. B u tt, 
O rigin  and growth o f  Caste in  In d ia , pp. 72-73; A .S . A ltek a r , Tfe& 
P o s it io n  o f  Woaen in  Hindu C iv i l i s a t io n ,  p . 1 5 0 .Qi

G. Baner j e e ,  The Hindu Lay o f  Marriage and S tr id h a n a .. p p . 
207- 208.
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to  reco g n ise  u t i l i t a r ia n  p r a c t ic e s , This I s  ev id en t from th e
A rthasastra  o f  K a u tily a , whose p ro v is io n s  r e f l e c t  customary law  and

82usage* K au tilya  a llo w s a woman to remarry under c e r ta in  
circum stances* e*g*, where her husband had gone away on a  lo n g  
journey* or had become an a s c e t ic  or was dead* She was exp ected  to  
w ait for  c e r ta in  p er io d s o f  time depending upon whether she had 
ch ild ren  and was m aintained by her husband's fam ily* Remarriage o f  
women In  such ca ses could be a ttr ib u te d  to  custom and usage which 
were d evelop ing a lon gsid e  the sa s tr a . The t e x t s  a u th o r is in g  or  
presumed to  be a u th o r is in g  a  woman to take a second husband may 
a lt e r n a t iv e ly  be construed as ca ses o f  presum ption o f  death  -  a c tu a l  
death  and c i v i l  death  ~  and could  be seen by the orthodox a s  on ly  
apparent breaches o f  the s a s t r lc  pattern  o f  the I n d i s s o lu b i l i t y  o f  
marriage*

According to  the commentaries and d ig e s t s  th e above mentioned  
t e x t s  do n o t apply to the p resen t (f fa l i )^  age* The human race  
having degenerated from i t s  o r ig in a l  v ir tu e  and p a r ity ,  th e sa g es  
o f  Hindu law , fo r  th e  b e n e f it  o f  human ra ce , d ec la red  th a t  the  
rem arriage o f  widows In  the 'K a li1 age I s  forbidden* A*5* A ltek ar  
on th e  a u th o r ity  o f  th e  Aditvaourana, Devamabhatta and Madhava, the  
commentator on Parasara, adm its th a t widow-remarriage I s  no lo n g er  
v a l id  in  th e  'K a li' age* Widow-remarriage in  the p resen t age was so  
much disapproved o f  th a t  an extended meaning was g iv en  to th e  word 
'widow1 so a s  to in c lu d e  the betrothed g i r l  whose p r o sp e c tiv e  
husband had d ied  b efo re  the performance o f  the m arriage r itu a l*  I f  
by m istake a  man happened to marry such a g i r l ,  he was to perform  a

ftpK au tily a  III*  4> 24-31* The K au tilya  A rth asastra  tr a n s la te d  by 
R*P. Kangle* Bombay, 1962; s e e  a lso  M*V* K rishna Rao, S tu d le s_ ln  
K m fcttM , D e lh i, 1938, p . 237.

°?B. Bh.attach.arya , The 'K a llv ar l-yaa' or P r o h ib it io n s  in  th e  , 
'KaHi' Age, U n iv ers ity  o f  C a lcu tta , 1943* PP. 134- f f  • ;  P*V. Kane,
The H istory  o f  Dharmasastra, v o l ,  I I ,  p a r t i ,  p* 6 2 0 ; T, M itra, The 
Law R e la tin g  to the Hindu Widow, C alcu ttar 1881* pp* 1 9 > 2 0 0 ; H*K* 
B u tt, Qrigjn_and Growth o f  C aste in  In d ia , p* 253; P*N* Sen, Tfc£ 
General P r in c ip le s  o f  Hindu Jurisprudence, pp. 278-279*

*S* A ltek ar, The P o s it io n  o f  Women in  Hindu C iv i l i s a t i o n .
P . 135* J.D.M* B e rre tt, Hindu Law Past and. P r e se n t , pp* 112-113 .
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penance and abandon her#. However, t h i s  p r a c t ic e  d id  n o t f in d  much 
approval in  a  s o c ie ty  which continued to be gu ided  by I'lanu1 s  s e n s ib le  
op in ion  th a t no m arita l t i e  a r is e s  before th e  m arriage cereaony i s  
performed*

The stigm a attached  to  the tw ice-m arried woman p roves th a t  
widow-remarriage was not p reva len t in  orthodox Hindu s o c ie ty  to  
which e s p e c ia l ly  the s a s tr a  applied* She was c a l le d  a  Punarbhu. who 
might be o f  th ree  k in d s, namely, a  'widow* whose m arriage had n o t  
been consumated, one who a f te r  having l e f t  the husband o f  her youth  
and betaken h e r s e lf  to  another retu rn s to the house o f  her former 
husband, and the woman, who on fa i lu r e  o f  b r o th e r s - in - la w , i s  
d e liv e r e d  by her r e la t io n s  to a  sapinda (b lo o d -r e la t iv e )  o f  th e  
same c a s te

86The Punarbhu was regarded a s  an in fe r io r  w if e ,  but her i s s u e  
87ware le g it im a te ,  ‘ though according to the q u a lity  o f  her m arriageQcf

they occup ied  an in fe r io r  s ta tu s , as her son  (naunarbhava) d id  n ot
89in h e r it  h i s  f a th e r 's  property as an h e ir  but a s  a kinsman* He was

not f i t  fo r  being in v ite d  to a  sraddha^0 (a  f e a s t  g iv e n  to  th e  r li
B p f lfc a r f in  the memory o f  o n e 's  a n ce s to r s) . The husbands o f
rem arried women were not to  be a sso c ia ted  w ith  nor to  be in v it e d  to  

91th e  sraddha* The daughters o f  the Punarbhus were to  be avoided  and 
regarded as g ir l s  o f  the lo w est b irth ? 2 They were tr e a te d  a s equal

^Harada XXI, 46-48; V asishtha XVII, 19 - 2 0 ; Ganganatha Jha,
H-tnrin L «  l a  i t s  S o u r c e s , p p . 5 1 7 -5 1 9 .

8 ^ a ra d a . X II, 4 5 .
8?Haau IX , 1 5 9 .
88Manu V, 162; H.K. D utt, O rigin  and Growth o f  C aste in  In d ia , 

p . 239 .
89Mantt IX , 160 .
^Gautama XV, 1 8 , S .B .E .,  v o l .  2; Kanu I I I ,  1 5 5 ; T aj. I ,  222 , 

Yalnavalkva Sm riti (w ith  th e  commentary o f  Vi jnanesvara c a l le d  the  
M itaksara),  Book I ,  The Achara Adhyaya tr a n s la te d  by S r is a  Chandra 
Vidyarnava, A llahabad, 1 9 1 8 ; B.H. Pas, Women in  Manu and h is  Seven  
gg.«gB.tatPX£» P. 2ZG*

91Manu I I I ,  166.
9% .T . CQlehrookarD igest o f  Hindn Law. Madras, 1874 , v o l .  I I ,

Book XV, ch* IV, s e c t io n  I I I ,  165*



to  the "mothers o f  Sudras"» (The mothers o f  Sudras were fo u r th -c a s te  
w ives o f  a  Brahman a . wedded fo r  l u s t ,  and o f  low  s o c ia l  s ta tu s )*  The 
children, o f  th ese  women were not admitted to  s o c ia l  m eetin gs; they

07
were con sid ered  as u n f it  fo r  so c ie ty ?  Apastamba enum erates th e  

tw ice-m arried  woman among th ose  who are u n f it  fo r  b e in g  taken in  
marriage*. He condemns rem arriage o f  fem ales a lto g e th e r  when he s a y s ,  
" I f  one h as in terco u rse  w ith  a woman who had a lread y  another husband, 
then  s in  i s  incurred; in  th a t case the son a lso  i s  s in f u l  *"9**

According to  Vatsyayanaf^ who harm onises w ith  dharma so
th a t  they may not c la sh  in  any way, there was no re g u la r  m arriage 
f o r  a. widow; but i f  a  woman who had l o s t  her husband was o f  weak 
ch aracter and was unable to  r e s tr a in  her d e s ir e s ,  she might u n ite  
h e r s e lf  to  a  man, who was a  seeker a fte r  p lea su re  and was an 
e x c e l le n t  lo v e r ,  and such a. woman was c a lle d  uunarbhu* In  th e  ch o ice  
o f  such a  lo v e d  i t  was b est  fo r  her to fo llo w  th e  n a tu ra l 
I n c lin a t io n s  o f  her own heart* However, the con n ection  w ith  her was 
o f  lo o s e  character* She was more independent than th e  w ife  wedded 
accord ing to  sacram ental r i t e s *  She assumed the p la c e  o f  a m is tr e s s ,  
p a tro n ised  h is  w ives, was generous to h is  serv a n ts  and trea ted  h is  
fr ie n d s  w ith  fa m ilia r ity *  She was expected to  show g rea te r  knowledge 
o f  the a r t s  than h is  wedded w ives and to  p le a se  th e  lo v e r  w ith  the  
s ix ty fo u r  a r t s  o f  lo v e  Cvamakalas)  ̂ She p a r t ic ip a te d  in  sp o r ts ,  
f e s t i v i t i e s ,  drinking p a r t ie s ,  garden p ic n ic s  and o th er  amusements* 
Vat syay ana sa y s that i t  was improper to  e s ta b l is h  sex u a l r e la t io n s  
w ith  th e  pumarbhu* but such an a ct was n o t a b so lu te ly  condemned, 
because p lea su re  was the gu id in g  motive in  a l l  such connections* Thus 
th e  p o s it io n  o f  the uunarbEu was q u ite  d is t in c t  from th a t o f  the  
wedded w ife  who p a r tic ip a ted  w ith  her husband i n  a l l  r e l ig io u s

............... —  "  ■' j. 1 " — — — — — — — ■ I I .— —  I I II- II    — — — I 1 1 ■■ 1 »■■■■— — M—M

^%*T* Colebrooke, D ig est o f  Hindu.Law* vo l*  I I ,  Book IV, ch . IV, 
s e c t io n  I I I ,  1 6 2 ; se e  a lso  G* Banerdee- The Hindu Law o f  Marriage 
and Stridhana- p* 2 0 9 ; D*P* Vora, Eyfllafcjgtt, Of M oralfi„ig th e  Spjfig,
pp* 80- 8 1 *

^Apastamba II*  6 * 3 , 3 -4 , S*B*E*, v o l .  2 *
9% .C . Chakladar, S o c ia l L ife  l a  M e le n t  In d ia . C a lc u tta . 1954, 

pp* 127 f f*  (a  study i n  Vat sy ay ana1 s  Kama-Sutr^) .
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performance8 and had -toi l i v e  with decency# The in f e r io r  p o s it io n  
accorded to  the uunarbhu- th e  im p osition  o f  s o c ia l  p e n a lt ie s  upon 
her c h ild r e n , and sometimes upon her husband are ev id en ce a g a in s t  th e  
approval o f  widow-remarriage by orthodox Hindu so c ie ty #

D ivorce* in  th e  sen se  o f  d is s o lu t io n  o f  m arriage whereby the  
s ta tu s  o f  husband and w ife c e a se s  to  e x is t  as su ch , m a rita l r ig h t s  
and d u t ie s  are severed  by law  and the spouses are fr e e  to  remarry* 
was not recogn ised  a t Hindu law  by the sa s tr a ?  ̂ T h is i s  a ls o  
supported by a hymn o f  th e  Atharva-Veda, which r e a d s , "Be n o t  
d iv id ed , 0  husband and w ife; l i v e  together a l l  your l i v e s ,  sp o r t in g  
w ith  sons and grandsons, r e jo ic in g  in  your happy home. A ccording  
to  Vatsyayana^ even the Gandharva marriage (an  approved form) when 
solem nised  b efore  th e h o ly  f i r e  could not be d isso lv ed #  He trea ted  
t h i s  form o f  marriage as the best# Xn t h i s  r e sp e c t  he seems to  be 
more hum anitarian than r e lig io u s #  By marriage a  g i r l  norm ally  
became in te g r a te d  in to  her husband's fam ily# She formed p art o f  the  
household , which co n s is te d  o f  h is  p aren ts, b ro th e rs , unmarried 
s i s t e r s  and s is t e r s - in - la w  togeth er  with th e ir  c h ild r e n , a l l  o f  
whom enjoy commensality and worship j o in t ly r .Whether or n ot her  
m a rita l r e la t io n s h ip  w ith  her husband was happy, she could  n ot be 
uprooted from the fam ily  by abandonment or su p ersessio n #  T h erefore , 
th e re  was no d ivorce acknowledged by the dharm asastra>

However, a husband could  abandon or supersede h i s  w ife  under 
c e r ta in  circum stances ( s e e  la t e r  the d is t in c t io n  between abandonment 
and supersession)#: Such an abandonment had to  be ju s t  and reason able

9 H.L. S eth , Matrimonial Huddle In In d ia . Lahore, p . 23;
Rajkumari Agarwala, "Hindu Divorce Law -  I t s  H istory"  C1959-1 2  
M#L#J#, Jou rn al, p# 45; Ram Keshave Ranade, "The Hindu Code 1948" 
A#I#E# 1 9 4 9 ,  Journal, p# 12  a t  13#

^A tharvaveda XIV.  1 .  21- 2 2 ,  The Hymns o f  the Atharva-Veda 
tr a n s la te d  by R.T.H# G r if f i t h ,  vo l#  I I ,  p# 164? Brof# In dra , The 
S ta tu s  ofL,Women in , Ancient India,. 83; ?«V# Kane, H isto ry  o f  
Pharmasastya. vol# I I ,  part I ,  p# 326#

^ Vatsyayana (tr a n s la te d  by K# Rangaswami Iy e n g a r ), Book I I I ,  
ch# V, 1 3 ,  3 0 ,  pp# 1 3 1 ,  1 3 3 .
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oth erw ise  a very h u m ilia tin g  punishment i s  p rescr ib ed  fo r  such an a c t
99by Apastamba77 who sa y s , "H© who has u n ju stly  forsak en  h i s  w ife  

s h a l l  put on an a s s ' s  sk in  w ith the h a ir  turned o u t s id e ,  and beg in  
seven  houses sa y in g , 'Give alms too him who fo rso o k  h is  w i f e , '  That 
s h a ll  be h is  l iv e l ih o o d  fo r  6 months*" S im ila r ly  i f  a  w ife  forsook  
her husband she had to  perform a hard penance fo r  tw elv e  n ig h t s .  
A ccording to  Manu'*’ a  w ife  i s  punished for  her g jn o f  d is lo y a l t y  to  
her husband in  her next l i f e  by being born in  the womb o f  a  ja ck a lp
and tormented by d is e a s e , Narada en jo in s th a t  i f  a man le a v e s  a
w ife  who i s  ob ed ien t, o f  p leasan t speech, s k i l f u l ,  v ir tu o u s  and th e
mother o f  male i s s u e ,  the k ing  sh a ll make him m indful o f  h i s  duty by
sev ere  punishment, A person who le a v e s  a b la m eless  w ife  should be

*
punished a s  a t h ie f  * V asish tha^ makes a sw eeping remark when he r ^
s t a t e s  th a t though ta in te d  by s in ,  whether she be quarrelsom e, or  
l e f t  the house or has su ffered  crim inal fo rce  or has f a l l e n  in to  the  
hands o f  t h ie v e s ,  a  w ife  cannot be abandoned,

She should be abandoned, however, i f  she y ie ld s^  h e r s e l f  to  her 
husband's p u p il ,  or to  h i s  teach er , or a man o f  degraded c a s te  or  
attem p ts to  k i l l  her husbands T his shows th a t even u n ju st  
abandonment was not allow ed by Hindu law, l e t  a lon e th e  d is s o lu t io n  
o f  m arriage, S tee le^  as a  r e s u lt  o f  h is  e n q u ir ie s  i n  th e  e a r ly

^Apastamba I *1 1 0 * 2 8 , 1 9 -20 , S .B*E,, volV 2; P r o f , Indra, The
S ta tu s  o f  Women in  Ancient In d ia , pp, 8*f-83; Kapadia, M arriage
sad F fln ily  i n  India* p . 100; P,H, Prabhu, Sftg.tfrl OrKfittififttlPB*
pv 276;: S ,C , B anerjee, Pharma-Sutras,* A Study in  th e i r  O rig in  and 
Development- C a lcu tta , 1 9 6 2 , pp* 163- I 6if,

^Maau H ,  30 , S.B«E», v o l ,  23+
% «rada X II, 9 5 , S .B .E ., v o l .  33; * a j . 1 .  76; H.K. B u tt, O rig in  

and Growth o f  Caste 1b  In d ia , pp. 251- 2 5 2 ; H. C ow ell, The Hindu Law. 
C a lcu tta , I 87O, p , 164#

^V asishtha XXVIII, 2-3* S«B,E*f vol# 14¥ s e e  a ls o  P,H , Prabhu, 
Hindu S o c ia l Organi f p*. 228,

V a s is h th a  XXI, 1 0 -11 , S .B .E ., v o l .  1 4 .
C
A. S te e le ,  The Law and Cnaton o f  Hindoo CastaR. London, 1868, 

pp. 3 2 , 1 7 1 .



35

B r it is h  p eriod  understood •abandonment* in  the above case a s  equal
to  d iv o rc e , but i t  I s  submitted th a t t h is  was in co rrec t*
•Abandonment* could  be trea ted  as r e la t in g  to  th e  w orld ly  and /or th e
s p ir i t u a l  purposes o f  m arriage. The former would be f r u s tr a te d ,
where a w ife  was add icted  to  drink, was o f  bad conduct, was d ise a s e d ,
in sa n e , g u i l t y  o f  a d u ltery , had attem pted to  k i l l  heir husband or
committed other heinous crime in c lu d in g  procuring a b o r tio n . The
l a t t e r  purpose o f  th e marriage would be fr u s tr a te d , i f  she was

7
b arren , bore daughters on ly  and had reached th e  menopause. T h erefo re , 
th e  husband would be j u s t i f ie d  in  cea sin g  to coh ab it w ith  such a  
w if e ,  but t h i s  •abandonment* never had the e f f e c t  o f  d iv o rc e .

1 0 .  THE DISTINCTION BETWEEN ABANDONMENT AND SUPERSESSION

S ince i t  might be apprehended that: the r ig h t  to  abandon was
tantamount to  a r ig h t  to  divorce even under s a s t r i c  la w , the
vocab u lary  needs to  be examined. The S an sk rit word used fo r

8• abandonment • i s  tvaga- M edhatlthi d e fin e s  tvagq  a s  g iv in g  up a l l  
in te r c o u r se  w ith  her and forb idding her to  do household  work. He 
sa y s  th a t fo r  the w ife going o f f  in  anger, caused by su p e r se ss io n , 
th e r e  are  two o p tio n a l a lte r n a t iv e s  in  the shape o f  confinem ent or 
d iv o r c e . Here J h a 's tra n s la tio n  needs to  be checked. M edhatlthi^ in  
f a c t  sa y s  tvaga or Ramnirr>dhar abandonment or confinem ent An th a t  
order a re  a lte r n a t iv e s .'  Tvaga denotes sep a ra tio n  from conjugal 
in te r c o u r se  as opposed to  Moksa, which might be te c h n ic a l d iv o r c e .

^ i t a k .  on T aj. I ,  7 2 , tra n sla ted  by Gharpure, Y alnavalkya
S m riti (w ith tth e  commentaries o f  the M itakshara by V ijnan esvara  and 
th e  Viramitrodaya. by M itram isra),  Bombay, 1936 , pp . 192-193*

TDevala, Book IV, ch . I ,  se c t io n  I I ,  6 2 , H.T. C olebrooke, A 
D ig e s t  o f  Hindu L*wr v o l .  I I ,  Madras,

^M edhatlthi on Manu V III , 3 8 9 , Manu S m riti tr a n s la te d  by G. Jha, 
v o l .  IV , part I I ,  C a lcu tta , 1926, p . *£3*

^Me(jh a t ith i  on Manu V II, 8 0 ; see  a lso  S .K , T fw ari, N u l l i t y  o f  
M arriage in  Modern Hindu Lag, (unpublished) t h e s i s ,  P h .D ., London, 
1965 , pp* 71-77*

10K.P. Jayasw al, Manu and Yadnavalkya. C a lcu tta , 1930 , p* 230;
S . Venkataraman, M̂ atrim onial Causes nmong; Hindus** ( 1 9 6 2 ) 1  
p* 1  f f .
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I t  i s  n o t d e a r  whether a f te r  being abandoned by her husband, a w ife
was fr e e  to  marry again# T herefore, the word ' tv a g a * can denote
s e v e r a l th ings# I t  im p lies  su p ersess io n , e#g# , where th e  husband
abandoned an o b ed ien t, p leasan t speaking so n -b ea r in g  and s k i l f u l  

11w ife# I t  may imply a  divorcium a. mensa s £  th oro> where th e  w ife
became pregnant by another, or attempted to  k i l l  her husband, or

12committed heinous crime# In  such cases she was abandoned from
m a rita l in terco u rse  and r e l ig io u s  ceremonies# I t  may mean temporary
sep a ra tio n , where a  w ife was abandoned fo r  th ree  months fo r  th e
purpose o f  reform ing her#^ But abandonment in  any case d id  n ot
amount to d is s o lu t io n  o f  marriage whereby th e  s ta tu s  o f  the husband
and w ife ceased  to  e x is t  as such and the m a rr ia g e -tie  was severed  a t
law# Some coincidence w ith C h ristia n  tea ch in g  on d ivorce  i s  v i s i b l e
h e r e , but th e  p o in t i s  not appropriate fo r  fu r th er  ex p lo ra tio n  h ere .

Hanu sa y s , r,But she who shows aversion  towards a  mad man or
an o u tc a s ts , a  eunuch, one d e s t itu te  o f  manly s tr e n g th  or one -l
a f f l i c t e d  w lt)i such d isea se s  a s  punish cr im es, s h a l l  n e ith e r  be
c a s t  o f f  nor deprived o f  her p r o p e r t y # G *  Banerjee on th e
a u th o r ity  o f  Kulluka and dagannatha^ r ig h t ly  s t a t e s  th a t  what manu
ex cu ses  here i s  'a v ers io n 1,  which means want o f  d i l ig e n t  a t t e n t io n ,

16and not ab so lu te  abandonment# Thus the t e x t  does not a u th o r ise
even  abandonment# This i s  supported by a popular v er se  which sa y s

17th a t a  husband could not r e le a s e  h is  w ife  by s a le  or r e p u d ia t io n .'

n
Mitak* on la j#  I ,  7 6  tra n sla ted  by J#R# Gharpure, 

Xa-inavalkya-Smriti.. .(Bombay. 19^6. p . 199*
12M itaki on X aj. I ,  7 2 , o p . c l t . ,  pp. 192 -193 .
^ H e d h a tith l on Manu IX, 7 8 .
lf |Manu IX, 7 9 .
^ B ook  IV, ch. I ,  5 7 ,  67 , H.T. Colehrooke, D ig es t  o f  Hindu Law: 

se e  a lso  B.M. L as, Women In  Mann and Irta Seven Commentators,  p . 1 9 7 .
1 6 G. B anerjee, The Hindu Law o f  Marriafee and S tr id h an a .  p# 214#
1?Manu IX , 1*6.
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The o b ject o f 'abandonment' was to  punish th e  w ife  fo r  her
m isdeeds, o»g«, a w ife  who had committed a d u ltery  was req u ired  to
wear c lo th e s  smeared w ith d a r ig ie d  b u tte r , and was to  s le e p  on a
mat o f  g r a s s , or in  a p i t  f i l l e d  with cowdung, u n t i l  her penance had
been perform ed^ The 'abandonment' c o n s is ts  i n  n o t a llo w in g  her to
p a r t ic ip a te  in  r e l ig io u s  r i t e s  and conjugal m a tter s , n ot c a s t in g  h er
away onto the streets'*  She was to be kept apart in  one room and
provided  w ith  food and raiments*She was to  wear d ir t y  c lo th e s  and
was tr e a te d  w ith  scorn* But a f te r  her p e r io d ic a l i l l n e s s  th e  s in
was ex p ia ted  and she was to  be resto red  to  her o r ig in a l, p o s it io n  w ith
her us u a l r ig h t s  o f  a  wife^^ S im ila r ly  a w ife  who was d is r e s p e c t fu l
tee her husband; was ad d icted  to  some e v i l  p a ss io n ;  was a drunkard

d isea se d  should be abandoned fo r  three months a f t e r  d ep r iv in g  h er
20o f  her ornaments and furn iture*  The o b je c t  o f  t h i s  temporary

punishment was to  co rrect the w ife  and b rin g  h er to  th e  r ig h t  way*
A husband should bear fo r  one year with a  w ife  who h ated  him* A fter
th a t  he should deprive her o f  her property and cea se  to  coh ab it w ith  

21her* Abandonment under the above circum stances i s  regarded  a s  
v ir t u a l ly  le g a l  d is s o lu t io n  o f  marriage*^ T h is  i s  n o t j u s t i f i a b l e ,  
fo r  d ivorce  a s  such d id  n o t e x is t  a t  g a s tr ic  Hindu law* Abandonment 
in  th e  above ca ses i s  reason ab le , because accord in g  to  Manu?^ a  
husband must be co n sta n tly  worshipped a s  a god by a  v ir tu o u s  w ife*

l 8 V asish tha  XXI, 8 ,  S .B .E ., vo l.' l i f .
^Gautama XXXI,  3 5 ,  S .B .E ., v o l .  2; Hanu X I, 1 7 7 ,  S .B .E ., v o l .

25; Harada XII, 91 , S .B .E ., v o l .  33{ * a j . 1 , 70-72.
Hanu IX , 7 8 ;; se e  al80 R.M. Das, ffnman In  Mann Anri Ivlia SavsB 

Cam aentators. pp. 196-197 .
^Maau IX , 7 7 ,  ,81; Harada X II, 9 3 .
22Keval Motwanl, Hawn Pharma SflHtra -  A S o c io lo g ic a l  aad 

H is to r ic a l  Study. Madras, 1938, p . 118 .  " A lter  co n s id er in g  m arriage 
a s  a h ig h ly  e t h ic a l  in s t i t u t io n ,  Hanu s t a t e s ,  a t  g re a t le n g th , th e  
grounds on which a  le g a l  d is s o lu t io n  i s  allow ed*"

23Manu 7 ,  15!f; I ,  77 .
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The w ife  was expected  to fo llo w  the same p r in c ip le  a s  her husband*
By doing the above mentioned disgr&cefjQ. a c t s ,  she was v io la t in g  her  
sacred  duty o f  obedience to her husband and was a cco rd in g ly  
punishable*

S up ersession  ( l ik e  'abandonment1) could  be tr e a te d  a s  
r e la t in g  to  the w orldly and/or the s p ir i tu a l  a sp e c ts  o f  marriage*
The former would be d efeated  and the w ife  would become u n f i t  fo r  the  
s o c ie t y  o f  her husband, who might supersede her a t  any tim e , i f  she  
w as:add icted  to sp ir itu o u s  liq u e u r , was o f  bad conduct, r e b e l l io u s ,  
d ise a s e d , m ischievous or w asteful?^ Manui a llo w s  su p e r se ss io n  o f  a  
barren w ife  in  the e ig h th  y ea r , one a l l  o f  whose ch ild re n  d ie  in  th e  
ten th  y ea r , o f  her who i s  quarrelsome w ithout delay?^ Baudhayana 
a llo w s  su p ersessio n  o f  a  barren w ife in  th e  ten th  year o f  m arriage, 
b earin g  daughters on ly  in  the tw e lfth  yea r , a l l  o f  whose ch ild ren  
d ie  in  th e  f i f t e e n t h  year and u tte r in g  u n p lea sa n t words a t once?^ 
K a u tily a  a llow s su p ersession  i f  a w ife remains barren fo r  e ig h t  
y e a r s , i f  she bears s t i l l - b o r n  ch ild ren  fo r  ten  y ea rs  and i f  she 
bears o n ly  fem ales fo r  tw elve years*Then i f  he i s  d es iro u s  o f  h aving

27
so n s , he can marry again;

Supersession  under the above circum stances i s  j u s t i f ia b le *
A® th e  purpose o f  the Hindu s a s tr ic  marriage i s  to  perform r e l ig io u s  
r i t e s  and beget male progeny, i f  e ith e r  o f  th e  two i s  f r u s tr a te d , a

OQ
man i s  e n t i t le d  to  take another wife* The above grounds d e fe a t  th e

2ilManu IX, 80 f T aj. I ,  7 3 .
25Manu IX. 81; R.M. Das, Women In Manu and h i s  Seven CommentatoiB.

pp . 190-191; 0 .  B an srjee, The Hindu Law o f  Mar r ia g e  and S tr ld h an a .
p . 2 1 2 .

B«aihayaipa XT. 2 , 6 ,  S .B .E ., v o l .  14; S .C . B an erjee,
Pharma-Sutras -  A Study In th e ir  O rigin  and Developm ent, p p . 163-164  
P .v .  Kane, H istory  o f  Dharmasantra. v o l .  IX . p a rt I ,  pp. 552; P r o f .  
Indr a ,  The S ta tu s o f  Women in  Ancient In d ia * p* 9 5 ; C la r is sa  Bader, 
Women i n  Ancient In d iq . p*. 60*

^ K a u tily a  H I*  2 ,  38-^0, The K au tilya  Arthag*c-hi»g tr a n s la te d  by 
H*P* K angle, Bombay, 1963*

Apastamba I I .  5 . H »  1 2 -13 , S .B .E ., v o l .  2 .

«»♦
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r e l ig io u s  a sp ect o f  m arriage, because the d e liv e r y  o f  th e  a n ces to r s  
from h e l l  a f te r  the death i s  considered to  be brought about o n ly  by 
th e  co n tin u a tio n  o f  the l in e  through sons# The su p e rse ss io n  had to  be 
ju s t  and rea so n a b le , and in  the case o f  a  s ic k  w ife  who was v ir tu o u s  
and k ind  to  her husband her consent had to be obtained?^ However, i n  
p r a c t ic e  husbands could supersede th e ir  w ives w ithou t t h e ir  consentl>rl
and even  a g a in st ^ m e r e l y  on the ground th a t th e  w ife  was o f  a 
harsh and d isa greea b le  n a tu r e ^  Sometimes she was superseded even i f  
she was v ir tu o u s  and was the mother o f  male i s s u e ? 1 But in  such a  
case  she continued to  occupy her s ta tu s  a® a w if e ,  and her m a rita l 
r ig h t s  remained unim paired. She must be m aintained p ro p erly  and be 
given  compensation a s V ijananesvara comments, "Though superseded by 
another w ife , she must be trea ted  w ith co u rtesy , and r e c e iv e  g i f t s  
and r e sp e c t  as b e fo re . In fa c t  she had precedence over her  
husband's subsequent w ife  in  the performance o f  r e l ig io u s  s a c r i f i c e s ^  
But i f  M\superseded w ife  goes out o f  her husband's home in  an ger, 
she must e ith e r  be in s t a n t ly  confined or abandoned in  th e p resen ce  
o f  th e  fam ily?*

Both in  abandonment and su p ersession  th e  w ife  r e ta in e d  her  
s t a t u s  o f  a  w ife  and had to  be m aintained. In  th e  form er she l o s t  
her co n ju g a l, r e l ig io u s  and household r ig h ts  u n le s s  and u n t i l  she 
was re s to r e d  to her former p o s it io n  a f te r  the perform ance o f  the  
a p p rop ria te  penance. Unjust abandonment was p u n ish a b le , P ro f. I n d r a ^  
on th e  a u th o r ity  o f  Daksha S m riti, IV f 45  a s s e r t s  th a t  th e w ife  
even though she be f a l le n  should not be abandoned, and a  man 
v io la t in g  t h is  p r in c ip le  i s  born a s  a  woman in  h i s  n ex t l i f e  and

^Maau IX, 82 .
Manu i x r 8 1 ; see  a lso  A .S, A ltekar, Ttib P o s it io n  o f  Wnman in  

Hindu C iv i l i s a t io n .  m>. 106 - 1 0 7 * K.M. Kapadia, M arriage and Fam ily  
in  In d ia , u p . 9 8 -9 9 .

^ X a j .  I ,  76.
XaJ. I ,  7k; Mitak* on Taj i  7k , Y alnavalkra S m r iti tr a n s la te d  

by J .R . Gharpure, v o l .  I I ,  part I ,  Bombay, 1936 , p . 196; se e  a ls o
G. B an erjee, The Hindu Law o f  Marriage and S tr ldh an a . p. 211 .

3 3*aJ. I ,  8 8 .
■%anu IX , 83.
35P r o f, Indra, The S tatus o f  Women in  A ncient I n d ia - p# 9^
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b ears th e  agony o f  barrenness* Thus accord ing to  th e  s a s tr a  a Hindu 
marriage being a sacrament cannot be d is s o lv e d , because th e  w ife  i s  
a g i f t  from gods which cannot be revoked by th e  a c t  o f  human beings*

i i -  d iv o r c e  UNDER CUSTOM OR USAGE

The p o s it io n  under the sa s tr a  has been in d ic a te d  b r ie f ly *
How then  i s  i t  p o s s ib le  to  claim  that Hindus in  In d ia  are fa m ilia r
w ith  d ivorce? The answer l i e s  in  the f i e ld  o f  custom* The sa s tr a
I t s e l f  recogn ised  custom as a  source o f  law* The a c t s  p rod u ctive  o f
m erit which fo r £  p art o f  the customs o f  d a i ly  l i f e ,  a s  they  have
been s e t t l e d  by the agreement o f  those who know th e  la w , have
a u t h o r it y ^  The time-honoured in s t i t u t io n s  o f  each  cou n try , c a s te
and fa m ily  should be preserved in ta c t? ^  The la w s o f  c o u n tr ie s ,
c a s te s  and fa m il ie s ,  which are not opposed to  th e  sacred  la w , have
a lso  a u th o r ity ^  The Veda, the sacred t r a d it io n , th e  customs o f
v ir tu o u s  men, and one*s own p leasu re are meqns o f  d e f in in g  the sacred
la w ^  When i t  i s  im p ossib le  to  act up to  the p rec ep ts  o f  sacred  la w ,
i t  becomes n ecessary  to  adopt a  method founded on re a so n in g , because
custom d ec id es  every th in g  and overru les the sa cred  lawif0  Customs
p re v a len t i n  a country must be acknowledged a s a u t h o r i t a t iv e ^  There
i s  ev idence th a t the s m r it is  them selves rep resen ted  th e  e x i s t in g  

42 mp r a c t ic e s !  Thus custom i s  transcendent law accord in g  to th e sa g es
so fa r  a s  i t  i s  c o n s is te n t  w ith  the s a s t r ic  p r in c ip le s *  The Vedas,

43th e  s m r it is  and the p r a c t ic e s  o f  good men are th e so u rces  o f  law* ^

^Apastam ba I* 1 ,  1 -2 , S.B*E*, vol* 2*
^ B r lh a s p a t i  I I ,  2 8 ,  S*B*E*, vol* 33*
^Cautama X I, 2P , S*B*E*, vol* 2 *
3%anu. I I ,  1 2 , S*B*E*, vo l*  25V 
^°Harada I ,  40 ,  S*B*E*, vo l*  33*
^ V a s ish th a  I ,  1 0 ,  S*B.E*, vol* 14*
4^U*C* Sarkar, wHindu .Laws i t s  Character and E v o lu tio n ” (1965) 

v o l*  XVI, The Law B eview , Panjab U n iv ers ity , 1 a t  pp* 9-11 *
^^Baudhayara I* I* I , 3 1-4* S*B*E*, vol* 14; s e e  a lso  H*C*

Sen-Gupta, Sources c f  Law and S o c ie ty  in  A ncient India* C a lcu tta , 
1914, PP* 64 f f * ;  A*S* H ataraja Ayyar, Mimamsa Ju risp ru d en ce* 
A llahabad, 1 9 5 2 ,  pp* 48 - 6 2 *



Tli© r ig h t  o f  d is s o lu t io n  o f  marriage reco g n ised  by custom has  
been preserved  by S. 29 ( 2 ) o f  the Hindu Marriage A ct, 19 5 3 ^  The 
w r ite r s  b elon gin g  to  high c a s te s  a ttr ib u te  t h i s  to  th e low  c u ltu r a l  
l e v e l  and h igh  degree o f  i l l i t e r a c y  o f  t r ib e s  ren d erin g  the  
enforcem ent o f  th e  p ro v is io n s o f  th e  Act both in ex p ed ien t and 
d i f f ic u l t * ^  According to  O'Malley**^ d ivorce i s  opposed to  th e  
sacram ental id e a  o f  m arriage, but isp e im itte d  by many lo w  c a s t e s ,  on  
such  grounds a s  the u n ch a stity  o f  th e w ife  or  h er  f a i lu r e  to  bear  
sons* Even among them, however, i t  i s  regarded a s  a  co n ce ss io n  to  a 
husband ra th er  than a s  a  r ig h t*  D ivorce or d e v ia t io n s  from th e  
ord in ary  Hindu law  are to  be found o n ly  among th e  a b o r ig in a l t r ib e s  
and th e  low er c la s s e s  o f  Aryans j they  are to  be met w ith  among the  
h igh er c a s te s  o f  Aryans on ly  where (a s  in  Southern In d ia ) th ey  are  
surrounded by non-Aryans or have been in flu e n c ed  by non-Hindu  
com m unities!^ However, t h is  view  popular to  h igh er  c a s te  w r ite r s  i s  
n ot co r re c t  fo r  d ivorce i s  known i n  communities which are n ot  
n e c e s s a r i ly  low , e»g*, in  the s ta te s  o f  Maharashtra and some p a r ts  
o f  th e  Punjab**® d ivorce i s  p ra ctised  by custom even by B rahm in

Widows can v a l id ly  remarry under th e  custom o f  •Karewa1 or  
'Darewa'^ The most usual form o f  *Darewa* I s  when a  widow m arries  
th e  brother o f  her deceased husband^ The o r ig in  o f  t h i s  custom can  
be tra ced  from th e  time o f  tfre Rig-Veda? 5 The secoud m arriage i s

^ q w U g P P m  y .  Madhavl A .I.R . X96l Ker. 311 F .B . f ChlBimrnpad 
W  Jflfti, "Hindu Marriage Act and D ivorce". A .I .R . 19&k, J o u rn a l, 
p ,  1 1 6 ,

*5 S ,  Venkataraman, "The Hindu Marriage Act 1955" C19553 2  M .L .J ., 
J o u rn a l, 33  a t  p . 3 4 ,

^°L .S»S. O 'M alley, Indian Cas te  Customs. Cambridge U .P ., 1932,
P . 9 k ,

**7 G, Baaer J ee , The Hindu Law o f  Marriage and S t r ld h a n a .  p . 2 8 0 ; 
s e e  a ls o  L#S* Mehta, 11 Home Im p lica tion s o f  The Hindu Code B i l l  lQA8 tl r 
A*I^R* 195°» Jou rn al, 26 a t  p* 27; Paras Diwan, tfD ivorce Law o f  
H indus, contem plated reform  and a few su g g e s t io n s^ A + I .B . 1953* 
J ou rn a l, 7 a t  p* 9*

H .A, R ose, A Cnmneridfnm o f  the Punjab Cnatomarv la w . Lahore, 
1 9 1 1 , p p , 53 -58 .

.A . R ose, pp , c i t . .  p , k2; J.C . Ghose, The P r in c ip le s  o f  
Hindu Law. C a lcu tta , 1906, pp. 696- 698 ,

50
H.K# P u tt , O rigin  and Growth o f  Caste in  India* pp* 72- 7 3 *
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con tracted  under the form known a s Chaddar Andazi?1  The f a c t ,  th a t  
d isso lu tio n , o f  marriage and remarriage o f  fe j^ tle s  are reco g n ised  by 
customary la w , i s  no evidence th a t people governed by such customs 
a re  o f  low  cu ltu re  o r  o f  low morality*. On the con trary  i t  ra th er  
m il i t a t e s  a g a in st i t ,  for  p u b lic  m orality  i s  b e t t e r  served  by a good 
system  o f  d ivorce than by in e f f e c t iv e  orthodoxy# M oreover, th e  co u rts  
do n o t  r eco g n ise  a custom which i s  contrary to  re a so n , m o ra lity  and 
p u b lic  p o lic y #

Among the Khaeas in  the Himalaya d i s t r i c t s  o f  U ttar P radesh , 
m arriage i s  n o t a  sacram ent, b u t a  secu lar tra n sec tio n #  The 
fe a tu r e s  are th e  tra n sfe r  o f  dominion over the woman/ fo r  
c o n s id er a tio n  and her actu a l or con stru ctive  a p p ro p ria tio n  a s  a  w ife#  
No stigm a i s  attached  to  d ivorce and widow-remarriage# Whether a  w ife  
d iv o rces  her husband fo r  ju s t  cause, e#g#, le p r o sy  or lm potency,
a p o sta cy , e tc # , or  without such a. cause, the second husband i s  in  a l l

52c a se s  req u ired  to refund the marriage expenses# The m arriage can 
a lso  be d is so lv e d  by mutual consent o f  the sp ouses among th e  Khasas 
and th e  P a tw a s^  o f  Madhya Pradesh# Widow-remarriage i s  a lso  
fr eq u en tly  practised!**

In  th e Assam v a l le y ,  among some a g r ic u ltu r a l c la s s e s ,  th e  
in terch an ge o f  p a n -lea f c o n s t itu te s  the ceremony o f  m arriage, and

1...........................................— .....................................  I M l ................................................ ....................... —  ■  .Ml ■■ ■■ ■ " . « '■

^ Nathu v# Ram ( I 9O5 ) Punjab Record 29#
52^ L*D# Joshi# Khasa Fam ily Law. Allahabad, 1929* p p . 2 , 162; a  

v e r y  in te r e s t in g  example o f  th e working o f  t h i s  r u le  i s  g iv en  by Jim  
C orbett in  My In d ia * 0#U*P#, 1 9 5 4 , pp# 59-62#

^ Smt- V.  Chartnnl al A .I.R . 1963 Madh. P r . 37*
gwaat Rao Dufcey, "Widow Re-m«rri« «  in  Madhya Pradesh". HfiS 

in  In d ia  (1965) v o l .  4 5 , p . 5° (a  quartely  a n th ro p o lo g ic a l jo u r n a l) ;  
s e e  a ls o  Ran Keshav Ranade. "Wldow-Ramarrlaga (w h e th e r an approved 
fo rn  or an unapproved form)” A .I .R . I 95O, Jou rn a l, p . 59 .
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te a r in g  o f  th e p a n -lea f by the husband and th e w ife  in d ic a t e s  i t s
55d is so lu t io n #  Second marriage i s  con tracted  in  th e forms o f  'Sagai*  

and * Shunga1 i n  northern In d ia !  ̂  Among th e  iin g a y a t  o f  sou th  Canara 
th e  rem arriage o f  a  w ife  d eserted  ( l# e # , d ivorced) by her husband i s  
v a lid #  The rem arriage i s  c a lle d  Udifci^ The ceremony c o n s is t s
i n  ty in g  a  t a l i  (neck lace) and g iv in g  a  new c lo th  to  th e  woman!'*
T h is  cou ld  o n ly  happen i f  the o r ig in a l bond o f  matrimony were ? '' l od*
severed#

Among th e lower c a s te s  women can remarry under c e r ta in  
c ircu m stan ces, e#g#, where th e  husband i s  im potent or where th ere  
a re  con stan t q uarrels between th e sp ouses, and the husband w ith  th e  
con sen t o f  h i s  w ife  breaks her neck ornament and te a r s  her saree  
and g iv e s  her a  chor; c h i t t i f i# e # ,  a deed o f  release****!** A fter  t h i s  
th e  w ife  i s  fr e e  to  con tract a  second m arriage, which i s  c a l le d  th e  
P at i n  th e  Maharashtra and Nat r e  in  Gujerat!^

According to  th e  custom p r e v a ilin g  in  Manipur d ivorce  or 
Khflinabfl i s  p erm iss ib le  even amongst th e  Hindus# There i s  no 
co n d itio n  attached  to  i t ,  and i t  can be ob ta in ed  a t  th e  p lea su re  o f  
e ith e r  sp ou se, even drv a  s l i g h t  pretext#* Thee rem arriage o f  a  d ivorced

-̂*E#T# D alton , D escr ip tiv e  Ethnology of. B engal# C a lcu tta , 1872 , 
p# 8 6 #

^^Hurrv Churn v> ffim ai (188^) 10 Cal#5 138; K a lly  v# Dukhea 
(1 8 8 0 ) 5  Cal* 692#

^ V irasangap p*  v# Rudrappa (1885) 8  Mad# kkO (Manu and Narada 
c i t e d  a t  p# 4-5°) • As to  the s ta tu s  o f  L in g a y a ts , se e  Honourable Mr# 
J u s t ic e  P#B# Gajendragadkar, fyHindu Code B i l l 11 - (1951) 53 Bom#L#R.
7 7  a t  p# 8 8 #

^G olapchandra Sarkar S a s t r i ,  A T rea tise  on Hindu L « .  p* 169*
v* Govind (1 8 7 6 ) 1  Bom# 971 J#B» S irom ani, Commentary on 

th e  ^airy C alcutta* 1 8 8 5 ,  p .  8 3 .
4  UV- U'/i! ).w j i t  „ _r ■*

c ;W*!' a !i
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woman I s  a lso  recogn ised . The ca s te  system  i s  s t i l l  p r a c t is e d  By 
th e  orthodox Hindus In  India.* P a r ticu la r  com m unities governed in  
t h e ir  s o c ia l  r e la t io n s  by th e ir  c a s te s  reco g n ise  th e  a u th o r ity  o f  
th e  Panchayats (I*©** important and in f lu e n t ia l  members o f  the c a s te )  
to  d is s o lv e  the marriage* The proceed in gs o f  th e  Panchayats are  
in form al and th e ir  judgements are n ot recorded* T h erefo re ,  th ere  i s  
lack , o f  m ateria l and knowledge on the working o f  d iv o rce  under c a s te  
ru le s*  The cou rts do not recogn ise  the a u th o r ity  o f  th e  c a s te  
Panchayat to  d is so lv e  a  marriage without th e con sent o f  both r ^

62  1,p a r tie s*  However, i f  such d ivorce i s  ob ta ined  by custom , i t s  
e x is te n c e  has to  be proved by the party a l le g in g  i t f ^

A© i t  has been shown (above at p* §1) S* 29  ( 2 ) o f  th e  Hindu 
Marriage A ct, 1955 does not d istu rb  the p o s it io n  which a  customary 
d ivorce  occup ied  before th e  enactment* Por th e  o p era tio n  o f  t h i s  
s e c t io n  i t  must be proved as a f a c t  th a t such customary d is s o lu t io n  
o f  m arriage was e f f e c t e d ^  In  Andhra Pradesh in  th e  Shepherd’ s  
community, d ivorce in  accordance with custom i s  p reva len t*  Where 
such  d iv o rce  i s  obtained i t  i s  not n ecessa ry  fo r  th e  p a r t ie s  to  
have again  to  go before th e  court under S* 10  or  13 o f  th e  Hindu
Marriage A ct, 1955 and o b ta in  san ction  o f  th e  cou rt to  render th e

6*5d ivorce  v a lid *
Prom a l l  that has been sa id  e a r l ie r  i t  must be concluded  

th a t d ivorce a s  such was not recogn ised  by th e  s a s t r a .,: Marriage 
b ein g  a  sacrament once solem nised with th e sacred  r i t e s  b efore  the  
n u p tia l f i r e  was ir rev o c a b le , and was b e lie v e d  to  e x i s t  even a f t e r  
th e  death  o f  th e  husband* So a widow was n ot a llow ed  to  remarry, and

^°Puvam v* Moiranthem A.I.R* 1956  Manipur 18*
61 See a lso  J*D.M* D e r re tt , tlb-<vorce try C aste Custom” (1 9 6 3 ) 65 

Bom*I»#R*, Journal, 161 at
K ish en la l v* Prabhu A.I.R* 1963 Haj* 95? a ls o  v*

ChmmoT » i A .I.R* 1963  Madh*' Pr* 57*
63B a l l i  v .  B a p etti [195?1 2 An.W.R. 3 0 8 .
®*Ecjmmn v» Husealnappa A .I .E . 1965 Aadh. P r . 455; Kamala v .  

Knmaran A .I .R . I 958  Bom. 1 2 .
63Are Lachlah v .  Ace Ba.Tas {19631 1  Aa.WJJ. 2 9 5 .
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i t  was n ot u n t i l  the p a ssin g  o f  the Hindu Widow b* Remarriage A ct, 
1 8 5 6  th a t  the harshness o f  t h is  s a s t r i c  p r in c ip le  was a b o lish ed  by 
l e g a l i s i n g  the remarriage o f  widows* I t  i s  th e most fa sh io n a b le  view  
o f  In d ian  w r iters  belonging, to the h igh  c a s te s  th a t  d is s o lu t io n  o f  
m arriage was a c tu a lly  p ra c tised  by the a b o r ig in es  and low er  
com m unities o f  non-Aryan- o r ig in ,  or some com m unities who have been  
in f lu e n c e d  by non-Hindus* I t  i s  subm itted th a t t h i s  i s  n o t co rrect*  
I n  v iew  o f  th e  r e l i c s  d f  Mahenjodaro the co n tr ib u tio n  o f  non-Aryans 
to  Hindu cu ltu re  cannot be ca lcu la ted  w ith  c e r ta in ty *  As we have seen  
b efore  th ere  has been a  mixture o f  the s a s t r ic  p r in c ip le s  and the  
p r a c t ic e  o f  the people* T h is  i s  t e s t i f i e d  to  by t h e  A rth asastra  o f  
K a u tily a  and other customs* Customary d ivorce i s  p r a c t is e d  by many 
communities which are by no means com pletely  t r ib a l  or low* Such 
custom s have been r ig h t ly  preserved by the Hindu M arriage Act ,  1955* 
which r e c o g n ise s  a  u t i l i t a r ia n  concept o f  haw.

1 2 .  LEGISLATES- MEASURES

The N ative Converts* Marriage D is s o lu t io n  Act* 1866 provided  
an in d ir e c t  way o f  d ivorce fo r  converts to  C hristian ity*^  Under t h i s  
Act when one o f  the spouses adopts C h r is t ia n ity  and th e  o th er  
r e fu s e s  to  l i v e  w ith  the convert on that; ground fo r  a  p er io d  o f  s i x  
months* th e  la t t e r  may apply to  the court to order th e  Hindu spouse  
fo r  r e s t i t u t io n  o f conjugal r ig h t s  or a l t e r n a t iv e ly  to  d is s o lv e  th e  
marriage*

Under the Indian D ivorce A ct, 1869 , th e  In d ian  C h r is t ia n s  
cou ld  g e t  d ivorce on the fo llo w in g  ground* Under S e c t io n  10 any  
husband cou ld  p e t i t io n  fo r  d ivorce on the ground th a t  h is  w ife  h a s , 
s in c e  the so lem n isa tion  o f  the marriage, been g u i l t y  o f  adultery*  
S im ila r ly  a  p e t i t io n  could  be presented  fo r  d iv o rce  by a w ife  on th e  
ground th a t her husband has exchanged h is  C h r is tia n  r e l ig io n  fo r  
th a t o f  some o th er , and had married another woman; or has been  
g u i l t y  o f  in cestu ou s ad u ltery; or of bigamy w ith  a d u ltery ; or o f  
marriage w ith  another woman w ith  adultery; or o f  rap e, sodomy or  
b e s t i a l i t y ;  or o f  ad u ltery  coupled w ith  such c r u e lty  as w ithout  
a d u ltery  would e n t i t l e  her to  a divorce g  mensa $ t  th o ro : or o f  
a d u ltery  coupled w ith  d e se r t io n , w ithout rea so n a b le  excuse fo r  two 

y ea rs or upwards*



The Indian D ivorce Act* 1869, a p p lica b le  to „ C h r is t ia n s , was 
a lsp  made a v a ila b le  to  Hindus marrying under th e  S p e c ia l  M arriage A ct, 
1872, T h is was repea led  and rep laced  by the S p e c ia l M arriage A ct,
1954f which provides under S. 27  th a t  e ith e r  spouse could  p e t i t io n  
fo r  d ivorce on th e  ground th a t  the other has committed a d u ltery ; or 
h as been g u i l t y  o f  d e se r tio n  fo r  three y ea rs; or i s  undergoing a  
sen ten ce  o f  imprisonment fo r  seven years or more fo r  an o ffe n c e  as 
d efin ed  in  th e  Indian  P en a l Code (A ct XLV o f  i8 6 0 ) provided  th a t  
d iv o rce  s h a l l  n ot be granted on th is  ground, u n le ss  th e  respondent 
has p r io r  t o  th e  p resen ta tio n  o f  the p e t i t io n  undergone a t  l e a s t  
th r ee  years imprisonment out o f  th e  sa id  p eriod  o f  seven  y ea rs; or  
has trea ted  the p e t it io n e r  w ith  cru e lty ; or has been in cu ra b ly  o f  
unsound mind fo r  a continuous period  o f  n ot l e s s  than th ree  y ea rs; or  
has fo r  a p eriod  o f n ot l e s s  than three years im m ediately  p reced in g  
th e  p resen ta tio n  o f  the p e t i t io n ,  been s u ffe r in g  from v en erea l d isea se;  
in  a  communicable form, th e d isea se  not having been con tracted  from the  
p e t it io n e r ;  or has n ot been heard o f as b ein g  a l iv e  fo r  a p er io d  o f  
seven  years or more; or has not resumed co h a b ita tio n  fo r  a p er io d  o f  two 
y e a r s  or upwards a f t e r  the p a ssin g  o f a  decree fo r  j u d ic ia l  sep a ra tio n  
a g a in s t  th e respondent; or has fa i le d  to  comply w ith  a decree fo r  
r e s t i t u t io n  o f  conjugal r ig h ts  fo r  a p eriod  at two y e a r s  or upwards a f te r  
th e  p a ss in g  o f  th e  decree a g a in st the respondent ; and by th e  w ife  oh th e  
ground th a t  her husband has been g u ilty  o f  rap e, sodomy, or b e s t ia l i t y *  
S e c tio n  28 provides fo r  d ivorce by mutual consent*

D ra stic  changes were e f fe c te d  in  th e  p erson a l law s o f  th e  
Hindus by th e  Hindu Marriage A ct, 1955* The in tr o d u c tio n  o f  d ivorce  
was an in n ovation  fo r  a  proportion  o f  Hindus and n o t a l l ,  because by 
S* 29 ( 2 ) o f  the same Act any r ig h t  recogn ised  by custom or conferred  
by any sp e c ia l  enactm ent, such as the Travancore Nayar Act ( 2  o f  
1 1 0 0 ) , to  ob ta in  the d is s o lu t io n  o f  Hindu m arriage, whether so lem n ised  
b efo re  or a f te r  the commencement o f  the Hindu M arriage A ct, 1955* has 
been saved* The m otive behind t h i s  enactment was to  open th e way 
towards a p ro g ress iv e  s o c ie ty  and to re co g n ise  th e  independence o f  
women* I t  ab o lish ed  polygamy and introduced  d ivorce and ju d ic ia l  
se p a ra tio n , which are based on the p r in c ip le s:  bbrrowe&frbiii the (English^
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M atrim onial Causes A ct, 1 9 5 0 ) (r e c en tly  m odified  lay th e  (E n g lish )  
M atrimonial Causes A ct, 1 9 6 5 ).

Under S# 1 3  (1 ) 0 f  the Hindu Marriage A ct, 1 9 5 5  d iv o rce  i s  
a v a ila b le  on the fo llo w in g  grounds, namely, th a t  th e  o th e r  spouse i s  
l i v i n g  in  ad u ltery; or has ceased  to be a  Hindu by con version  to  
another r e l ig io n ;  or has been incurab ly  o f  unsound mind fo r  a  
continuous p eriod  o f  not l e s s  than three y ea rs im m ediately  p reced in g  
tfce p r e se n ta tio n  o f  the p e t it io n ;  or has, fo r  a p er io d  o f  n ot l e s s  
than th r e e  y ea rs  im m ediately preceding the p r e s e n ta t io n  o f  th e  
p e t i t i o n ,  been su ffe r in g  from a  v iru len t and in cu ra b le  form o f  
le p r o sy ;  or h a s, fo r  a  p eriod  o f  not l e s s  than th ree  y ea rs  
im m ediately  preced ing the p resen ta tio n  o f th e  p e t i t i o n ,  been  
s u f fe r in g  from ven erea l d ise a se  in  a  communicable form; or has 
renounced the world by en ter in g  any r e l ig io u s  order; or has n ot  
been heard o f  as b ein g  a l iv e  fo r  a  period o f  seven  y ea r s  or more by 
th o se  persons who would n a tu r a lly  have heard o f  i t ,  had th a t p arty  
been a l iv e ;  or has not resumed cohab itation  fo r  a  space o f  two 
y ea rs or upwards a f te r  th e  p a ssin g  o f  a decree fo r  j u d ic ia l  
sep a ra tio n  a g a in st th a t  p arty ; or has f a i le d  to  comply w ith  a decree  
fo r  r e s t i t u t io n  o f  con jugal r ig h ts  for a  p er io d  o f  two y ea rs  or  
upwards a f t e r  the p a ss in g  o f  th e  decree.

The fo llo w in g  a d d it io n a l grounds are provided  fo r  a  w ife  
p e t i t io n e r .  In  the case o f  any marriage solem nised  b efo re  the  
commencement o f  t h is  A ct, th a t  the husband had m arried aga in  b efo re  
such commencement or th a t any other w ife o f  th e  husband m arried  
b efore  such commencement was alive at the time of th e  so lem n isa tio n  
o f  th e  m arriage p r iv id ed  th a t in  e ith er  case th e  o th er  w ife  i s  
a l iv e  a t  the time o f  the p e t it io n ;  or that the husband has been
g u i l t y  o f  rap e, sodomy or b e s t ia l ity *

The A ct I s  based mainly on the p r o v is io n s  o f  the M atrimonial
Causes A ct, 1950, whereby under S ection  1  ( l )  e i th e r  spouse may
p e t i t io n  fo r  d ivorce on the ground that the o th er  has s in c e  the
c e le b r a t io n  o f  the marriage committed ad u ltery ; or has d eserted  th e

-p e t it io n e r  w ithout cause fo r  a period o f  a t  l e a s t  th r ee  y ea rs
im m ediately preced ing the p resen ta tion  o f  th e  p e t i t io n ;  or ham
tr e a te d  th e p e t it io n e r  w ith  cru e lty ; or i s  in cu ra b ly  o f  unsound



mind and has been continuously  under care and tretm en t fo r  a p eriod  
o f  a t l e a s t  f iv e  years im m ediately preceding th e p r e s e n ta t io n  o f  th e  
p e t it io n ; ;  and by the w ife  on the ground th a t her husband h a s , s in c e  
th e  c e le b r a t io n  o f  the m arriage, been g u i l t y  o f  ra p e , sodomy or 
b e s t ia l i t y , '

Under S ec tio n  IZf e ith e r  spouse can p e t i t i o n  fo r  a decree o f  
Jud ic i a l  sep ara tion  on the same grounds as ace a v a ila b le  fo r  d iv o r c e ,  
or on th e  ground o f  fa i lu r e  to  comply w ith a  d ecree fo r  r e s t i t u t io n  
o f  con jugal r ig h t s ,  or on any ground on which a  decree fo r  d iv o rce  
Sk Btensa e t  thoro might have been pronounced b efo re  th e  M atrim onial 
Causes A ct, 1857*

Kenya fo llow ed  th e  Indian example by p a ss in g  th e  Hindu 
Marriage and M vorce Ordinance, I 960  for  Hindus d o m ic iled  th e r e i  
Under S ec tio n  10  ( i ) ,  e ith e r  party  can p e t i t io n  fo r  d iv o rce  on th e  
ground th a t the respondent has s in ce  the c e le b r a t io n  o f  m arriage 
committed ad u ltery; or has d eserted  the p e t i t io n e r  w ith o u t cause fo r  
a  p eriod  o f  atb l e a s t  th ree  years Immediately p r e c e d in g  th e  
p resen ta tio n  o f  the p e t it io n ;  or has: sin ce  the c e le b r a t io n  o f  th e  
m arriage tr ea ted  the p e t it io n e r  w ith  cr u e lty ; or  i s  In cu rab ly  o f  
unsound mind and has been continuously  under care and treatm ent fo r  
a p eriod  o f  a t  l e a s t  f iv e  years im mediately p reced in g  the p e t i t io n ;  
or h as ceased  to  be a  Hindu by reason o f  con version  to  another  
r e l ig io n ;  or h a s  renounced the world by e n te r in g  a  r e l ig i o u s  order  
and has: remained i n  such order apart from th e world fo r  a p er io d  o f  
at l e a s t  th ree years im m ediately p reced in g  th e  p r e s e n ta t io n  o f  t> e  
p e t i t io n ;  or a  decree o f  ju d ic ia l  sep aration  has been  i n  fo rce  
between th e  p a r t ie s  fo r  a  p eriod  o f  a t l e a s t  two y ea r s  im m ediately  
p reced in g  th e  p resen ta tio n  o f  the p e t i t io n ,  and th e  p a r t ie s  have n o t  
cohab ited  s in c e  th e  date o f  th e  decree,

A w ife  can p e t i t io n  on the a d d itio n a l ground thatt her husband 
h a s s in c e  th e  c e le b r a tio n  o f  th e  m arriage, been g u i l t y  o f  ra p e , 
sodomy or b e s t ia l i t y ; ;  or in  the case o f  a. m arriage so lem n ised  b efo re  
th e commencement o f  the ord inance, at the tim e o f  th e  m arriage was 
a lread y  m arried; or married again  before such commencement, the  
oth er  w ife  being in  e ith e r  case a l iv e  a t th e  d ate  o f  th e  
p r esen ta tio n  o f the p e t i t io n .
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Uganda passed the Hindu Marriage and D ivorce O rdinance, 1961* 
Under S e c t io n  9 ( 2 ) ,  in  a d d itio n  to the grounds fo r  d ivorce  m entioned  
in  th e  D ivorce O rdiance, M atrimonial Causes,, Chapter 1 1 2 ,  a  p e t i t io n  
fo r  d ivorce  may be presen ted  by e ith e r  p a r ty  to  a  m arriage o n  the  
ground th a t the respondent has ceased to  be a Hindu by reason  o f  
con version  to  another r e l ig io n ; or has renounced th e  world by 
e n te r in g  a r e l ig io u s  order and has remained in  such order apart from* 
th e  world fo r  a  p eriod  o f  a t  l e a s t  th ree  years im m ediately preceding; 
th e  p re se n ta tio n  o f  th e  p e t i t io n ;  and by the w ife ,  in  th e  case  o f  a  
m arriage solem nised before the commencement o f  t h i s  O rdinance, on 
th e  ground th a t  her husband a t the time o f  C arriage was a lread y  
married; or married again  b efo re  th e  commencement o f  t h i s  O rdinance, 
the o th er  w ife  b ein g  in  e ith e r  case a l iv e  a t  th e  d a te  o f  th e  
p re sen ta tio n  o f  th e p e t i t io n .

The Divorce Ordinance (190**) S e c t io n  5 ( 1 ) ^  p ro v id es th a t  a 
husband may p e t i t io n  for  the ’..■■■> d is s o lu t io n  o f  h is  m arriage on the  
ground th a t  s in ce  th e  so lem n isa tion  th e reo f  h i s  w ife  has been g u i l t y  
o f  a d u lte r y . Under S ec tio n  5  ( 2 ) ,  a w ife  may p e t i t i o n  fo r  th e  
d is s o lu t io n  o f  her marriage on the ground th a t s in c e  the  
so le m n isa tio n  thereof: her husband has changed h is  p r o fe s s io n  o f  
C h r is t ia n ity  for th e  p r o fe ss io n  o f  some oth er r e l ig i o n ,  and gone 
through a  form o f marriage w ith  another woman; or has been g u i l t y  o f  
in c e s tu o u s  adu ltery  or o f  bigamy w ith a d u ltery ; or o f  m arriage w ith  
another woman with ad u ltery; or o f  ra p e , sodomy, or b e s t i a l i t y ;  or 
a d u ltery  coupled w ith  c r u e lty ;  or ad u ltery  coupled w ith  d e se r t io n ,  
w ithout reasonable ex cu se , fo r  two years or upwards.

In  1923 Tanganyika had p assed  th e  M arriage, D ivorce and 
S u ccessio n  (Hon C h ristian  A s ia t ic s )  Ordinance (law s o f  Tanganyika, 
Cap, 1 1 2 ) , T h i$ ,in  b r ie f ,  gave the High CQurt J u r is d ic t io n  to  hear 
and determ ine a l l  m atrim onial s u i t s  and s u i t s  a r is in g  out o f  
m arriages which were v a l id  m arriages w ith in  th e  O rdinance, and 
a u th o r ised  th e  court t® apply the •law o f  th e  r e l ig i o n 1 in  m atters  
o f  su c c e s s io n , the law  o f  the r e l ig io n  in c lu d in g  c a s te  custom in  
th e  c a s e  o f  Hindus, and being s p e c i f i c a l ly  open to  be determ ined by 
the cou rt by any means which i t  thought f i t ,  whether ev idence on th e

gws o f  Ugandar Cap, 1 1 2 *
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su b ject were le g a l  evidence or not* Under S ec tio n  8 ,  tex tb o o k s on 
Hindu la w , such a s  th ose  o f  Mull a andiMayne, w i l l  be u sed , and th e  
Indian  c a s e s  upon which, they  r e ly f^

Kenya Ordinance, I960 i s  f s im ila r  to  th e  (E n g lish )
Matrimoni a l  Causes. A ct, 1950 in  t h i s ,  th a t a d u ltery  i s  a  ground fo r  
divorce* Both o f  th e s e  d i f f e r  from the Hindu M arriage A ct, 1955, 
under which ' l i v in g  in  a d u ltery ' forms a ground fo r  d iv o r c e , but a  
s in g le  a c t  o f  sex u a l in te rc o u r se  by th e  husband or w ife  w ith  someone 
who i s  n o t h is  or her spouse g iv e s  th e  other* p a rty  a. ground fo r  
ju d ic ia l  separation* Uganda d i f f e r s  from a l l  o f  th e se  because in  the  
c a s e  o f  a w ife  p e t i t io n e r ,  ad u ltery  has to  be In cestu o u s or coupled  
w ith  bigamy; or coupled w ith  marriage w ith  another woman; or coupled  
w ith  c r u e lty ;  or coup led  w ith  d esertio n  without: reason ab le  excuse fo r  
two y ea rs  or upwards in  order to  provide a  ground fo r  dlvomce* The 
p ro v is io n  fo r  presumption o f  d ea th  does n ot appear in  th e  Kenya or  
Uganda ordinances*

The Kenya and Uganda ord inances are more in  accord w ith  th e  
(E n glish ) Matrimonial Causes A ct, 195® than w ith  th e  Hindu M arriage 
Act,, 1955* T his i s  ev id en t 1m th e  p ro v isio n s and p h raseo logy  o f  th e  
former* l e t  th e  p r o h ib it io n  o f  second marriage o f  th e  husband i s  
common to  both  th e  E ast A frican  ordinances and th e  Hindu M arriage 
A ct, 1955* arndi so are  the grounds for ren u n cia tio n  o f  th e  world and 
conversion! to  another r e lig io n *  However, the p r o v is io n s  fo r  v en e r ea l  
d ise a se  and le p r o sy  do n o t eccu r i m the Kenya or Uganda s ta tu te s *
The p ro v is io n  o f  care and treatment: for  unsoundness o f  mind does n o t  
appear i n  the Hindu Marriage A ct, 1955* because th e  la r g e  number o f  
p o p u la tio n  makes i t  im p racticab le  th a t such  m ental p a t ie n t s  ar© : ;;
p rop erly  looked  a f te r  in  the m ental h o s p ita ls .  Here p overty  i s  one 
o f  th e  causes* But care and treatm ent i s  provided  fo r  both  in  the  
(E n g lish ) M atrimonial Causea  A ct, 195° end th e  Kenjra;Ordinance, I9 6 0 , 
S* *10 (2 ) .  , F a ilu re  to  resume coh ab ita tion  fo r  a  p er io d  o f  two years  
or upwards a f te r  a  d ecree o f  ju d ic ia l  sep a ra tio n  has been granted  
does not appear a s  a ground fo r  d ivorce under th e  Uganda Ordinance*

^J.D.M * D errett, "Comments- Jtecetth-Iteglslafelon*** (1 9 6 2 ), 
v o l*  I I ,  Am* Jour. Comp* Law, p* 396*
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The Kenya and Uganda Ordinances d i f f e r  from each o th e r  a s  th ey  do 
from th e  Hindu Marriage A ct, 1955 and the (E n g lish ) M atrim onial 
Causes A ct, 1950.

Though the p ro v is io n s o f  the E n g lish  and Hindu s t a t u t e s  have 
been adopted by th e  Kenya and Uganda ord in an ces, th e r e s u l t  o f  the  
a p p lic a t io n  may note be the same in  every c a s e , e . g . ,  th e econom ic, 
s o c ia l ,  ed u ca tio n a l and c u ltu r a l ou tlook  o f  th e  Hindus in  E ast 
A fr ic a  i s  d if f e r e n t  from those in  In d ia  and from th e E n g lish .  
However, th e concept o f  d ivorce was unfam iliar to  th e  Hindus th ere  
a s  i t  was in  In d ia  and was f i r s t  introduced by th e l e g i s la t u r e  and 
d ivorce law s were enacted on th e  w estern n o tio n  o f  m arriage and 
d iv o r c e . T h is has destroyed the p urely  sacram ental n atu re o f  th e  
Hindy. m arriage and has turned i t  in to  a c i v i l  c o n tr a c t , which l ik e  
any o th er  con tract caH bavtensinated by the p a r t ie s  on th e  p rescr ib ed  
grounds.
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CHAPTER I I I  
THE HISTORY OF DIVORCE IK ENGLAND 

1 # BACKGROUND TO STATUTORY DIVORCE

The Anglo-Saxon law  appears to  have reco g n ised  d iv o rce  e ith e r  
by mutual consent or on th e ground o f  the w i f e ' s  u n fa ith fu ln e s s  or
by d esertion ^  According to  th e  view  o f  th e  em inent Dr. Stephen

2 55Lushlngton and S ir  John Stoddart^ even the church c o u r ts , a t  l e a s t
fo r  a  sh ort period  between 1550 - 1 6 0 2 ,  may have granted a. d ivorce g
v in cu lo  m atrim onii.  I . e . ,  d is s o lu t io n  o f  a  v a l id  m arriage by la w fu l
a u th o r ity , con ferrin g  the r ig h t  o f  rem arriage w ith  a  new p a r tn e r ,
during th e  l i f e - t im e  o f  th e  former p a rtn er , on each o f  th e  d ivorced
p erso n s. T his has to  be d is t in g u ish ed  from d iv o rce  & aen sa  e t  thoro>
i . e . ,  sep ara tion  from bed and board, which corresponds to  modern
J u d ic ia l sep a ra tio n , whereby the le g a l  s ta tu s  o f  the husband and
w ife  rem ains in t a c t ,  and th e  p a r t ie s  are n o t e n t i t l e d  to  remarry^ In

Tth e  l i g h t  o f  Salk, Rep. a  d ivorce fo r  ad u ltery  was a n c ie n t ly  g  
v in cu lo  m a t r i t h e r e f o r e ,  In  the b egin n ing  o f  th e  r e ig n  o f  
Queen E liza b e th  I ,  the op in ion  o f  the Church o f  England was th a t  
a f te r  a  d ivorce fo r  ad u ltery  the p a r t ie s  might marry a g a in . T h is I s  
co n sis ten t:  w ith  the bond requ ired  by Canon 107 o f  I 6O3  a g a in st  
rem arriage a f te r  a  decree o f  d ivorce and I s  a ls o  j u s t i f i a b le  on th e  
ground th a t I f  the e c c le s ia s t i c a l  cou rts had no j u r is d ic t io n  to  
grant d ivorce  & v in cu lo  m atrim onii, the p ro v iso  In  th e Bigamy A ct, 
I 6O4 ,  t o  the e f f e c t  th a t the A ct should n o t ex ten d  to  any person  
divorced  by a  decree in  th e  e c c le s ia s t i c a l  c o u r ts , cannot be

Holdsworth, H isto ry  o f  E n g lish  Law,  v o l .  I I ,  London, 1 9 56 ,
P . 9 0 .

Evidence g iven  b efo re  th e  S e le c t  Committee o f  th e  H .L. to  
con sid er  Lord Brougham's B i l l  to  amend th e  j u r is d ic t io n  o f  th e  
j u d ic ia l  committee o f  the P .C ., presen ted  i n  1 8 4 4 . Q u estion s 217-242*  
Appendix to  Report o f  D ivorce Law Commission, 1853*

^Evidence o s  in  note 2  above, Q uestions 8O9  e t  se q .
TC.E. K irk, Marriage and D ivorce. London, 1 9 4 8 , pp* 34 -36 ;  

W illiam  BLackstone, Cogmentaries on the Laws o f  England.  Oxford Ed*, 
Be. I ,  Ch. 1 5 , pp. 440-442 .

53 Salk, 138 *  90 E .B , 738.
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accounted fo r f
Tile church had complete ju r is d ic t io n  over th e  law  o f  m arriage 

and d iv o rc e , which was ex erc ised  through the e c c l e s i a s t i c a l  c o u r ts ,  
which a p p lied  canon law* There are c o n f l ic t in g  views: a s  to  whether 
before th e  Reform ation, the E n g lish  church had a  system  o f  
e c c l e s i a s t i c a l  law , fa m ilia r  to> England a lo n e , which was b in d in g  on 
th e  E n g lish  church cou rts; or whether th e  gen era l Romano- ca n o n ica l  
la w , which was p reva len t in  Europe at that tim e , a p p lied  w ith  minor 
ex c ep tio n s  i n  the E n g lish  e c c l e s ia s t i c a l  courts* F*W* M aitland s ta te d  
that" In a l l  p r o b a b ility  la r g e  p o rtio n s o f  th e  canon law  o f  Rome were 
regarded by the co u rts  C h ristia n  in  t h i s  country a s  a b s o lu te ly  
b ind in g  s ta tu te  laws* He went so fa r  as to  say  th a t th ere  was noo
E n glish  law  o f  marriage* Roman Canon Law or th e  Jna Commune o f  th e
church, was th e r e a l ly  op era tiv e  law in  the church co u rts  o f  England
as e lsew h ere , and i t  was o f  g rea t authority^

B efore the Reform ation i n  England, th e  law  ad m in istra ted  by
th e  E n g lish  e c c le s ia s t i c a l  a u th o r it ie s  was k ep t more or l e s s  uniform
w ith  th a t  adm inistered  in  corresponding c o n tin e n ta l co u r ts  because o f

10th e  common u ltim ate  appeal to  the Pope* However, in  England th e
a u th o r ity  o f  the Canon law was a t a l l  tim es much r e s t r ic t e d ,  being
con sid ered , in  many p o in ts , repugnant to  the law s o f  England, or

11in com p atib le  w ith  the ju r is d ic t io n  o f  th e co u rts  o f  common law* I t

•H. Graveson and F .B . Crane, A Century  n f  Fpmi l v  Law. London, 
1 957 , PP. 315-316.

7W.S. Holdswarth, H istory  o’f  Law, v o l .  1 ,  pp. 622-623;
J u liu s  H lr sc h ie ld , "The Lav o f  D ivorce -in Enc-Ianrf mart a«wn»nv« (1897) 
13  L.Q .E. 395  a t  p.' 397 .

°E.W. M aitland , Bnman Canon. Law In th e Church o f  England. London * 
1 8 9 8 ,  p p . 2 ,  3 9 .

9A. <&gLe, The Canon L«» In  Medieval England. London, 1912 ,
PP. 1 4 -1 5 , 5 3 .

1  J .  Jackson, The Formation and Annulment o f  M arriage. London,
1 9 5 1 , BP? 24- 2 6 .

1% » S h e lfo rd , The Lav o f  Marriage and D iv o rce . London, 1841, 
pp. 1 9 -2 1 .
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i s  r ig h t ly  s ta te d  by Prof* T*E* Jam es^ th a t Roman c i v i l  law  was 
p ervad in g  in  re sp ec t o f  matrimonial causes throughout c i v i l i s e d  
Europe u n t i l  about th e  f i f t h  or s ix th  c e n tu r ie s , when e c c l e s ia s t i c a l  
law  came in to  i t s  own. The canon law so fa r  a s  m arriage was 
concerned , accepted  th e  basics p r in c ip le s  o f  Roman law  u n t i l  th e  
C ouncil o f  Trent* The p resen t m atrimonial law  i n  England i s  a  
compound ma inl y  o f  th ree  system s, th e  Roman la w , th e  Canon law  and 
E n g lish  enactm ents from 1857-195C as amended and. c o n so lid a ted  by th e  
(E n g lish ) M atrimonial Causes A ct, 1965*

In  R* v* M m i s ^  T in d a l, C .Jt> s a id , "That th e  canon law  o f  
Europe does n o t ,  and never d id , a s  a  body o f  la w s , form p art o f  th e  
law  o f  England, has been lo n g  s e t t le d  and e s ta b lis h e d  law* Lord 
Hale d e f in e s  the ex ten t to  which i t  i s  l im ite d  very  a ccu ra te ly *  He 
s a y s ,  1 the r u le  by which they proceed I s  the canon la w , but not in  
i t s  f u l l  la t i t u d e ,  and o n ly  so fa r  a s  i t  stan d s uncorrected  e ith e r  
by con trary  A cts o f  Parliam ent or the common law  and custom o f  
England;; fo r  th ere  are d iv er s  canons made in  a n c ien t t im e s , and 
d e c r e ta ls  o f  the Pope, th a t never were adm itted here in  England*"♦ 
This was approved in  R* v* St* G i le s - in - t h e - F le ld s ^  where i t  was 
h eld  th a t  the marriage o f  a man w ith  the s i s t e r  o f  h i s  deceased  w ife  
i s  p ro h ib ite d  and void  by sta tu te*  (See the D eceased W ife 's  S i s t e r ' s  
M arriage A ct, I 9O7 )* The same q u estio n , l* e * , whether th e  husband's  
m arriage w ith  h is  deceased w if e 's  s i s t e r  I s  v a l id ,  came up b efore  
th e  In d ian  court in  V*H* Lopez v* E*J* L o p ez^  where th e  remarks o f  
th e  E n g lish  judges in  th e  above ca ses  were approved by Cunningham, J*

*n A Century n f  Fmhtv  L»wr p . 24.
1 3 K. v .  MIT ( l8 4 > 4 4 )  10 C l. and F in . 534 a t 68CD = 8  E .B . 844 

a t  8 9 8 .
1 4 g .  Vi S t .  G ile s - in - th e -F ie ld s  (1 8 4 ?) 1 1  Q .B. 173 a t  189 => 116  

E.B . 4 41  a t  447 .
1 5V.H. Lopez v . E .J . Lopeg ( I 885 ) 12 C a l. 706 F .B .;  Bishop o f  

E xeter M arshall L*R> 3  R*L# 1 7  a t  35 (The o p in io n  o f
T in d a l, C*J*, was again  approved) |  see  a lso  J*A* Saldanha, 
C iv i l - E c c le s ia s t ic a l  Law ( a p p lica b le  t© C h r istia n s  in  B r it is h  I n d ia ) ,  
T rich in o p o ly , 1935* PP- 89- 1 0 2 *
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The Canon law emphasised th e in d i s s o lu b i l i t y  o f  m arriage and
p r io r  to  th e Reform ation in  England* i t s  sacram ental asp ect*  The
harshness o f  the d octr in e  o f  the in  d i s s o lu b i l i t y  o f  m arriage was
g r e a t ly  m odified  by the growth o f  the canon l aw o f  n u l l i t y *  which in
p r a c t ic e  was r e s t r ic t e d  by e v id e n t ia l and f in a n c ia l  c o s id e r a t lo n s ^

The E c c le s ia s t ic a l  cou rts in  Europe had no power to  pronounce
a  d ivorce & gj&ffjaL?, m atrim oniir i f  th ere had beenna v a l id  m arriage.
A fter  the e a r ly  sev en teen th  century they o n ly  gave d ecrees  o f
d iv o rce  & ttsasa fit th oro .  However,. a s  we have seen* a f t e r  the  

17Reform ation th e  e c c le s ia s t i c a l  cou rts i n  England appeared t o  have 
claim ed power to  d is s o lv e  marriage on th e  ground o f  a d u lte r y . T h is  
is: shown by th e case  o f  th e  Marquis o f  Northampton, who i n  1 5 4 2 , 
having ob tained  a  d ecree o f  d ivorce in  the e c c l e s i a s t i c a l  co u rts  on  
th e  ground o f  h is  w ife 1® ad u ltery  and su bseq uently  rem arried , 
obta ined  r e c o g n it io n  i n  1552  o f  the v a l id i t y  o f  h&s rem arriage by a 
Court o f  B ishops p resid ed  over by th e Archbishop; and th e  p a rlia m en t, 
on h i s  p e t i t i o n ,  passed  an A ct pronouncing him t o  be 9 se p a r a te , 
d ivorced , and a t  l i b e r t l e  by the law s o f  God to  marrye. 9 T his Act 
was s h o r t ly  repea led  and th e  op in ion  was o v er -ru led  in  1 6 0 2  int  o
Fuliam be1 b  Case, when Archbishop Bancroft s i t t i n g  i n  th e  S tar  
Chamber h e ld  th a t a  decree o f  d ivorce pronounced by th e

TO
e c c l e s i a s t i c a l  cou rts d id  n ot d is so lv e  the m arriage.

A fter  th e  R esto ra tio n  d ivorce £  v in cu lo  m atrim onii cou ld  be 
obta ined  on th e  ground o f  a d u ltery  on ly  by p e t i t io n in g  parliam ent by 
p r iv a te  b i l l . 1 The party d eserv in g  d ivorce had f i r s t  t o  o b ta in  a  
decree o f  sep ara tion  & nensa e t  thoro from th e  e c c l e s i a s t i c a l  c o u r ts ;

^ r o f .  T .E . James i n  A Century a t  Fam ily L .T p # 25*
17Archbishops Commission-' s  R eport, Tha Canon Laws o f  th e  Church 

o f  England. London, 1947, P P . 45-68 .
Rye v .  Fnliamba. H oore'e R eports 683  * 72 E .B . 8 3 8 .
Baydon, P r a c tic e  and Law o f  D ivorce. London, 1 9 64 , P* 3 .
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se co n d ly , to  I n s t i t u t e  an a c tio n  in  the c i v i l  c o u r ts , and o b ta in  
damages from the one who had wronged him, and t h ir d ly ,  to  ob ta in  an 
Act o f  P a r lia ment  to  sever the marriage bond* T h is procedure was 
h ig h ly  exp en sive w ith  the consequence th a t d iv o rce  was uncommon and 
r e s t r ic t e d  to  the v ery  r ic h . This d i f f i c u l t y  le d  to  a  s e r i e s  « f  
s ta tu te s *

Xn 1857 th e  f i r s t  Matrimonial Causes Act was p assed  to  g iv e  
e f f e c t  to  th e  recommendations o f  the S o y a ! Commission, which had 
been appointed  i n  18^0 to  enquire in to  the law  r e la t in g  to  
matri moni a l  o ffen ces*  M atrim onial Causes Act ,  1 8 5 7  had th e  fo llo w in g  
p ro v is io n s*  A secu la r  court o f  d ivorce was crea ted  to  e x e r c is e  th e  
former ju r is d ic t io n  o f  Jbhe e c c le s ia s t ic a l  c o u r ts , which came to  an 
end* The Act fo r  th e  f i r s t  tim e perm itted  d ivorce  ft n
m atrim onii by ju d ic ia l  process* Divorce ft Bftftfift f i t  thoro was 
rep la ced  by a  decree o f  ju d ic ia l  sep a ra tio n , grounds fo r  which were 
a d u lte r y , or c r u e lty  or d e se r tio n  w ithout cause fo r  two y ea rs  or  
unnatural o ffen ces*

A d ivorce ft v in cu lo  m a tr im o n ii  c®uld be gran ted  to: a husband 
on th e  ground o f  h i s  w i f e 's  a d u ltery , but to  a  w ife  o n ly  i f  her 
husband's ad u ltery  was aggravated in  ce r ta in  w ays, l* e « ,  he had 
been g u i l t y  o f  in cestu o u s a d u ltery , or a d u ltery  w ith  bigam y, or  
a d u lte r y  w ith  c r u e lty , or ad u ltery  w ith  d e se r t io n  fo r  £*0  y e a r s , or  
unnatural o f fe n c e s  (ra p e , sodomy, b e s t i a l i t y ) .  Connivance, c o l lu s io n  
and condonation were ab so lu te  bars to  a  p e t i t i o n  fo r  d iv o rce  o f  
e ith e r  ty p e , i , e , ,  d ivorce ft g tgga lg  BfitriflPBii aud ft ft££L££ f it  J&ttflL? 
The p e t it io n e r *  s  own a d u lte r y , d e la y , c r u e lty ,  d e s e r t io n , conduct 
conducing to  adu ltery  were d iscr e tio n a ry  b a r s . The husband could  
cla im  damages from a co-respondent ( in s te a d  o f  b r in g in g  a  common law.

20 C. Gasquolne H a rtley , D ivorce (tod ay and to  morrow),  London, 
1 9 2 1 , p p . 4 7 -4 8 .

^ W .S . gpldaworth. H istory  o f  Engllaii Law, v o l  I ,  ppV 622-623?  
Do* P e te r  F lood , The D is so lu t io n  o f  M arriage. London, 1962 , p . 7 0 ; 
R*H* Grave son and F#R* Crane, A Century  Eff Fami l y  Law- p* 5;
O.R. McGregor, Divorce I n England. London, 1 9 5 7 , p .  1 0 .
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a c t io n )  * T M s  strange d is t in c t io n  between t h e  p o s i t io n  o f  th e  
husband and th a t o f  the w ife  remained u n t i l  th e  p a ss in g  o f  the  
(E n g lish ) Matri mon ia l  Causes A ct, 1 9 2 3 ,  which brought th e husband 
and w ife  onto an equal to o t in g  by p erm ittin g  th e  l a t t e r  to  p e t i t io n  
on th e  grounds o f  ad u ltery  alone*

The (E n glish ) M atrimonial Causes A ct, 1 9 3 7  fu r th e r  extended  
the grounds fo r  divorce* A d ivorce or ju d ic ia l  se p a r a tio n  could  be 
ob ta in ed  fo r  c r u e lty , o r  d e se r t io n  without cause fo r  th ree  y e a r s , or  
in cu ra b le  unsoundness o f  mind, where the respondent had been d eta in ed  
co n tin u o u sly  under care and treatm en t for f iv e  years* These grounds 
were i n  a d d itio n  to  ad u ltery  which was a lread y  a  ground* Modern 
grounds fo r  d ivorce are now contained  in  S* I  o f  the (E n g lish )  
M atrim onial Causes A ct, 195° a s  consolidated; by S*. I  o f  th e  (E n g lish )  
M atrimonial Causes A ct, 1965*

2* THE CONCEPTS OF HINDU AND CHRISTIAN: MARRIAGE

As in  Hindu law so i n  Canon law  and th e o lo g y , m arriage i s  a
sacram ent, and, th e r e fo r e , in d is s o lu b le  during th e  j o in t  l i v e s  o f  
husband and w ife*^ A sacrament i s  a  r i t e  ordained a s  an outward and 
v i s i b l e  s ig n  o f  an inward and s p ir i tu a l  gra ce , s p e c ia l ly  in s t i t u t e d  
d ir e c t ly  by C hrist or by the Churchf^ I t  can &1sod  be d e fin ed  a s  a  ; 
m ystery* The marriage m ystery i s  in  the f i r s t  p la ce  ce leb ra te d  by 
th e  mutual consent o f  a man and a woman (th e r e  b e in g  no im pedim ent), 
but i s  n o t considered  by the church a  tru e marriage u n le s s  th ey
confirm  t h e ir  consent i n  the presence o f  a  p r ie s t  and, having jo in ed
hands, prom ise to  be fa ith fu l!  to  each other t i l l  deathf^  The mutual 
surrender o f  man and woman, and the mutual accep tan ce o f  th a t

220 *R* McGregor, D ivorce \n  E g g l . tvp- 2 0 -2 1  (comments on th e  
d is t in c t i o n ) ;  L.J* ECLom-Cooper, lfA Century o f  D ivorce '1 (1958) 2 5 ,
The S o l i c i t o r ,  a t p* I9V

^ S i r  Lewis Dibdin and S ir  C harles E*H* Chadwyck M ealey, E n g lish  
Church^ Law _and D ivorce. London, 1912, pp, 4 6 -4 7 .

2Vnnlj: and W agnalla, A Standard D iction ary  o f  th e  E n g lish  
Language. Hew Fork, 1895 , v o l .  I I .

2 *James H astin gs, Encyclopedia o f  R e lig io n  and E th ic s . H«w York, 
1 9 1 8 ,  v o l .  1 0 ,  p . 9 0 3 .



5 5

Surrender, s u f f ic ie n t ly  c o n s t itu te  the sacrament?^ I t  i s  a  s p ir i t u a l  
anion* c o n st itu te d  by the w i l l  o f  the p a r tie s*  which th e  p h y s ic a l  
consumation confirm s and p erfects?^  The union between nan and w ife  
i s  r e p r e se n ta t iv e  o f  the anion between C h rist and th e  C hurch* Itt i s  
a  union in  v ir tu e  o f  which C hrist i s  bound to  the so u l by t i e s  a f  
lo v e  so d o s e  th a t conjugal a f fe c t io n  alone a ffo r d s  a  term o f  
comparison?^ Marriage i s  properly  a  d ischarge from p a ren ta l con tro l?  
husband and w ife  p ass away from th e ir  own f a m il ie s  to  form in  th e ir  
union a  new fa mil y* I t  i s  the teach in g  o f  th e Gospel* th a t  not th e  
woman alone* but a lso  the man* " sh a ll le a v e  h i s  fa th e r  and mother *~ 
and sha l l  d e a v e  to  h is  w ife; and th e two s h a l l  become one f l e s h *11 
T h is e n t ir e  union o f  man and woman e f fe c te d  by m arriage i s  
in d is s o lu b le  except by death?^

Marriage i s  an in s t i tu t io n  d er iv in g  i t s  o r ig in  from God and 
not from any human le g i s la t io n  and must be deemed a. d iv in e  or 
r e l ig io u s  contract* even when ce leb ra ted  accord in g  to  a  secu la r  
form* I t  i s  am e th ica l*  r e l ig io u s  and le g a l  in s t i t u t i o n  and p resen t  
m atrim onial law s have re su lte d  out o f  a  lo n g  and b i t t e r  s tr u g g le  
between the Church and th e  S tate* The former con sid ered  m arriage a s  
a  sacrament* w hile the S ta te  by v a r io u s l e g l d a t i o n s  tr e a te d  i t  as  
any o th er con tract and p rescribed  a c i v i l  form* o b lig a to r y  upon d l  
c it iz e n s *  By the Common Law o f  England an im portant p r in c ip le  
a r is in g  from the marriage contract was e s ta b lish e d  from th e  e a r l i e s t  
tim es* based on th e maxim th at husband and w ife  were one person in  
law* The w if e 's  ex is te n c e  was regarded a s  having merged in  th a t o f  
h e r  husband* and she was held  to be incapable o f  h o ld in g  sep arate

Lacey , Marriage la  Cbarch and S ta te .  London, 1947 . P . 39* 
'S»B* K itc h in , A H istory  o f  D ivorce- London, 1912 , pp. 6 2 -6 4 .Po
George Hayward Joyce , C h ristian  M arriage. London, 1 9 4 8 ,

PP. 147-148 .
29T.A. Lacey, Marriage in  Church and S ta t e ,  pp . 7» 1 4 .
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p rop erty  or o f  performing many le g a l  a c t s ?  T his i s  s im ila r  to  th e  
concept o f  Hindu g a s tr ic  law according to  which a  w i f e ' s  p e r s o n a lity  
merges in to  th a t o f  her husband as a  r iv e r  m in g les w ith  th e  o c e a n ?  
a  concept which p e r s is te d  although a t Hindu law th e  w ife  r e ta in e d  a  
sep a ra te  p ro p rie ta ry  r ig h t *

C h r is t ian marriage: Was: s im ila r  to  Hindu s a s t r i c  m arriage •fit 
th a t  i t  was a  sacrament,  and* th e r e fo re , d ivorce was n o t  a llo w ed , 
although  ju d ic ia l  separation  (d ivorce  & mensq e t  thoro ) cou ld  be 
ob ta in ed  under c e r ta in  circum stances^ T his i s  e q u iv a le n t  to  th e  Hindu 
•abandonment* ( ty a g a )» The nature o f  the union i s  d i f f e r e n t ,  
because Hindu s a s t r ic  law regarded the marriage a® s u b s is t in g  even  
a f te r  th e  death o f  the husband,; That i s  why a Hindu widow was n ot 
allow ed  to  remarry# Oni the o th er hand a  C h r istia n  m arriage was 
in d is s o lu b le  during th e  jo in t  l i v e s  o f  th e  husband and w ife#

There i s  ample evidence in  both an cien t and modern s o c ie t y  to  
prove th e  statem ent th a t p rocrea tion  o f  ch ild ren  i s  regarded  a s  4  
fundamental purpose o f  m a rr ia g e?  Though progeny was th e  aim o f  Hindu 
m arriage i t  la id  more s t r e s s  on the p rocrea tion  o f  male c h ild r e n , a s  
son s were supposed to  enable a  man to  d e a r  o f f  one o f  h i s  n a ta l  
s p ir i t u a l  d eb ts , and were the means o f  o b ta in in g  heaven# That i s  why 
a  Hindu was allow ed to  remarry in  case h is  w ife  f a i l e d  to  b le s s  him 
w ith  a  son# Tor a  Kindjt marriage was a  r e l ig io u s  n e c e s s i t y ,  because  
i t  enab led  him to  perform s a c r i f ic e s  to  gods, which he was 
incom petent to  perform w ithout the company and h e lp  o f  h i s  w ife#

A b r ie f  survey o f  the h is to r y  o f  E n g lish  m atrim onial law  as  
we have seen  shows th a t from th e r e l ig io u s  p o in t  o f  v iew  an E n g lish  
m arriage l i k e  a  Hindu marriage was a lso  a sacrament and, th e r e fo r e ,

^°J#T# Hammick, The Harr la g s  Law o f  Englandr London, 1887 ,
PP- 2-3#

^H anu IX, 2 2 , S,B#E#, v o l ,  25#
^R aphael P o w ell, "The Concept o f  Marriage in  A ncient and Modem 

Law*1 (195°) v o l#  I I I ,  Current L egal Problem s, p* if6 ; S h e lfo rd ,
g&9,-£finr-Qf J a g g ia f f i  ftLYprsa, pp. 1-17#
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I n d is s o lu b le * :The E n g lish  la v  proceeded on the b a s is  th a t th e  
s t a b i l i t y  o f  the marriage must be m aintained so fa r  a s p o s s ib le  and 
i t  i s  o n ly  in  the l a s t  r e s o r t ,  when the marriage has u t t e r ly  broken 
down, th a t  d ivorce should be granted* Ind ia  seems to  have fo llow ed  th e  
same p attern*  But the grounds fo r  d ivorce a s  th ey  e x i s t  in  In d ia  a re  
more r ig id  than th ey  are in  p resen t England* A comparison o f  th e  
grounds fo r  d ivorce under the two system s w i l l  be made in  th e  
fo llo w in g  chapters*
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CHAPTER IV

ADULTERY
1* ADULTERY AS A MATRIMONIAL FAULT

In  E n g lish  lav**;. And. the* re levan t p r o v is io n s  o f  th e  Kenya^ yqd 
Uganda^ Ordinances a  husband or w ife  may p e t i t i o n  fo r  d ivorce on the  
ground th a t  th e  respondent has s in c e  the c e le b r a t io n  o f  th e  m arriage  
committed adultery,. S , 1 3  ( l )  ( i )  o f  the Hindu M arriage A ct, 1953  
makes " l iv in g  in  adultery" a  ground for  d iv o rce  but a s in g le  a c t  o f  
sex u a l in te rc o u r se  under the same Act w ith  person  o th er  than h is  or  
her1 spouse p ro v id es a  ground fo r  ju d ic ia l  se p a r a tio n . I f ,  however, 
the p a r t ie s  f a i l  to  resume coh ab ita tion  fo r  a  p er io d  o f  two y ea rs  or  
upwards a f te r  the p a ss in g  o f such  a d ecree, e i th e r  p a r ty  can p e t i t io n  
for  d ivorce?  As the draftsman o f  the Hindu Code has borrowed 
e x c lu s iv e ly  from the E n g lish  Matrimonial Causes A c ts ,  E n g lish  case  
law  in  so  fa r  a s  I t  i s  r e le v a n t , has a  stro n g  p ersu a s iv e  a u th o r ity  
in  th e  Indian co u rts .

The meaning o f  ad u ltery  i s  nowhere d e fin e d  in  th e  above 
enactm ents and r ig h t ly  s o ,  because proof o f  a d u lter y  i s  a q u estion  
o f ev id en ce , which v a r ie s  from one country to  another and from one 
s o c ie t y  to  another* In  Murray1 s  d ictionary^  th e  o ld  French  
1 a v o u te r ie 1 appears. In  the fourteen th  century F rench , 'a d u lte r e 1 was 
b ein g  derived  a fresh  from L a tin  1 adulterium ' and g ra d u a lly  
superseded th e  popular 'a v o u tire ' and 'a v o u te r ie ';  under the same 
in flu e n c e  th e E n glish  'a v o u tr ie* ' was p r o g r e s s iv e ly  re fa sh io n ed  in to

XS , 1  ( 1 ) (a) o f  th e  (E nglish ) M atrimonial Causes A ct, 1 9 5 ° ,
i?1 ■S , 1© ( l )  (a) o f  th e  Hindu Marriage and D ivorce O rdinance,

I960  (Kenya) ,
^5, 5 ( l )  o f  th e D ivorce Ordinance (1 5  o f  I 9O4 ) M atrim onial 

C auses, Lg£s_& Osm & d» C*P» H 2 ,
10  ( l )  ( f )  o f  the Hindu Marriage A ct, 1955*

5 S , 1 3  ( l )  ( v i i i )  o f  th e  Hindu Marriage A ct, 1955> amended by 
th e  Hindu Marriage "Ameh^mdht A cti 19'64 ( 4 i - o f  1 9 6 4 ) ,

6James A.H. Murray, A Hew E nglish  D ic t ionary on. Hi s t o r i c a l  
P r in c ip le s .  Oxford, 1888; The Shorter E n g lish  D ic tio n a ry  on 
H isto r ica l  P r in c ip le s .  Oxford, 1933.



1 a d v o u tr ie1,  'a d o u tr ie ', 'a d o u ltr ie ' ,  'a d o u ltr y ' ,  'a d u ltr y ' and 
'adultery*  ̂ ending in  a d ir e c t  E n g lish  tr a n s la t io n  o f  'a d u iter iu m ',  
p r a c t ic a l ly  a  d is t in c t  word from 'a v o u tr ie * , though connected w ith  
i t  by in term ed iate form s. I t  i s  not o n ly  th e  meaning o f  th e  word in  
E n g lish  law  but a lso  in  Hindu law w ith  which we are concerned. I t  
was h e ld  in  the recen t case o f  Chanda v , Nanfln? th a t th e  word 
'a d u lte ry ' l ik e  the word 'a d u ltera tio n ' i s  d er iv ed  from  a  L a tin  r o o t  
through F rench, which o r ig in a l ly  meantt "m ixing, degrad ing or 
c o u n te r fe it in g " . I t  i s  defined  a s  th e  sexu a l in te r c o u r se  o f  two 
p erso n s , one o f  whom i s  married to  a  th ird  p erso n . I t  i s  c a lle d  
double a d u ltery  where both are married and s in g le  where o n ly  one i s  
m arried. I t  i s  in  t h i s  wide sense th a t 'a d u lte r y ' i n  S* 1 3  ( l )  ( 1 ) 0f  
the Hindu Marriage Acfc, 1955  was understood in  th e  above c a s e  o f  
Chanyia v ,  Nfladu*

A dultery c o n s is ts  o f  a  breach by e ith e r  se x  o f  th e  m arriage 
vows o f  f i d e l i t y  to the spouse and v io la t io n  o f  th e  m arriage bed, 
though extended meanings have been g iven  by th e o lo g ia n s  who a p p lied  
t h i s  term to  u n ch astity  and to m arriages o f  which th ey  disapproved?
In  Canon or E c c le s ia s t ic a l  law. ad u ltery  means s e x u a l con n ection  
between a  man and a woman, o f  whom one i s  m arried to  a  th ir d  p erso n . 
In  a l l  the a u th o r it ie s , adu ltery  i s  d efin ed  a s  'th e  s in  o f  
in co n tin en ce  between two married p erson s, or i t  may be when o n ly  one 
o f  them i s  m arried '* 0  I t  was im m aterial whether th e  o ffe n d er  was 
male or fem ale. Hence adultery  had & wider scope than a t  common la w , 
a s  i t  was committed by a  married man having co n n ectio n  w ith  a s in g le  
woman. The s p ir i tu a l  courts never described  th e  conduct o f  a  s in g le

^Chanda  v ,. lands* A ,I,R . 1965  Madh, P r , 26 8 ,
8Ftmk and WagnaLls, A Standard D ictio n a ry  o f  th e  E n g lish  

Lflwguagflr Hew Y0 rk , 1 8 9 3 ,

9Thg Shorter Oxford E nglish  D ic tio n a ry  on Hi s t o r i c a l  P r in c ip le s ;
H.C. Wyld, The U niversal Pi rtlonary  o f  the Engl i s h  Language. London, 
1932 .

v .  B. (1 924 ) 4 D .L .fi. 951 a t  952; S ir  Thomas T om lins, 
The Law -D ictionary. London, 1820 , S a r i J o w it t , The D ic tio n a ry  o f  
E n glish  Law. London, 1959; American and E n g lish  Encye3 oned-fia o f  Law,  
second e d it io n , v o l .  1 ,  p .  747*
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person who had in terco u rse  w ith  another a s  adu ltery* I t  i s  a 
v io la t io n  o f  th e  marriage ted* so the tru e t e s t  o f  whether the
sex ual  in terc o u rse  amounted to  ad u ltery  i s  whether th e woman who
took: p a rt in  an actt o f  sexual in terco u rse  was d ish on ou rin g  or  
d e f i l in g  her own marriage bed* or th a t o f  th e  man w ith  whom the  
in terco u rse  took  p l a c e d 1

The essen ce  o f  th e  o ffe n c e  c o n s is t s ,  n o t in  th e  moral 
tu rp itu d e  o f  th e  a c t  o f  sexual in tercou rse*  but i n  th e  v o lu n ta ry
surrender t o  another person o f  the rep rod u ctive  organs o f  th e  g u i l t y
person^ and any subm ission  o f  those organs to  th e  s e r v ic e  or
enjoyment o f  any per so #  o ther than th e  husband or  th e  w if e  comes

12w ith in  the d e f in it io n  o f  1 a d u ltery 1  ̂ T h is i s  c o r r e c t  so f a r  as th e
a ct o f  sexual in te rc o u r se  i s  concerned* hut the lea rn ed  judge went
fu rth er  and said* "The fa c t  th a t  i t  h as beem h e ld  th a t  anyth ing
sh ort o f  a c tu a l in tercou rse*  no m atter how in d e ce n t or improper the
a c t  may be* does n o t c o n s t itu te  adultery* r e a l ly  ten d s to  stren g th en
my view  th a t  i t  i s  not the moraH turp itude th a t  i s  in v o lv ed  but th e
in v a s io n  o f  th e  reproductive function* S® lo n g  a s  n o th in g  ta k es  p la ce
which can by any p o s s ib i l i t y  a f f e c t  th a t fu n ction *  th ere  can be no
adultery* so th a t u n le ss  and u n t i l  th ere  i s  a c tu a l sexu a l
in terco u rse*  th ere  can be no adultery*. Sexual in te r c o u r se  i s  c
ad u lterou s because* i n  th e  case  o f  th e  woman* i t  in v o lv e s  th e
p o s s ib i l i t y  o f  in trod u cin g  in to  the fa m ily  o f  th e  husband a  f a l s e
s t r a in  o f  blood* Any a c t on th e  part o f  th e  w ife  which d o es th a t

13would* th e re fo re  be adu lterous:*11 a/
The s t r e s s  la id  on "the reproductive powers"1 would le a d  to  

th e  somewhat su rp r is in g  in fe ren ce  that* in  order to  c o n s t itu t e  th e  
o ffe n c e  o f  adultery* th ere  must be n o t o n ly  th e a c t  o f  sex u a l 
in te r c o u r se  but a lso  the in te r fer en c e  w ith  th e rep ro d u ctiv e

^K arm insk i J** i n  Absoa v* A* £l952]J 5 5  Gk+
^Q rde J* * i n  Orford v* O* (1921) 49 Qht*L*R* 15 n t  2 2 *
^Q rde d** Aftpra, a t  p*. 2 3 *
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f a c u l t i e s ,  T his would presuppose the ex is ta n ce  o f  an a b i l i t y  to  
p ro crea te  i n  both th e  p a r t ie s * and u n le ss  th e  se x u a l In te rco u rse  
le a d s  to  con ception  th ere  cou ld  be no a d u ltery . A d u ltery  In v o lv e s  
th e  surrender o f  th e  reproductive powers or th e  organs o f  gen eration*  
whether capable o f  a c tu a l gen eration  or n o t .  I t  i s  th e  p h y s ic a l  
c o n ta c t  between the sex u a l or gait a o f  the o ffe n d in g  and woman 
p lu s  th e  moral turp itude which amount to ad u ltery*  Karminski J ,*  
regard s a d u ltery  as fo r n ic a t io n  so  fa r  as th e  p h y s ic a l co n ta c t  i s  
in vo lved *  "Adultery* o f  course* i s  fo rn ica tio n *  but fo r n ic a t io n  
when a  p a rty  to  th e  fo r n ic a t io n  i s  married* and th e  p h y s ic a l a c t  so  
f a r  a s  I  know i s  th e  same in  both adultery  and f o r n ic a t io n ,

I n  E n g lish  law  a d u ltery  i s  a  m atrimonial o f fe n c e  a g a in st  
sex u a l f a i th f u ln e s s  which th e  spouses owe to  each  o th e r . T h is  
in c lu d e s  th e  p h y sica l a ct o f  sexu a l in terco u rse  a s  w e ll  a s  th e  
breach o f  t r u s t  o f  the g u i l t y  p a rty . The o f fe n c e  l i e s  in  en jo y in g  
th e  i l l i c i t  sex u a l in te rc o u r se  and not in  in t e r f e r in g  w ith  th e  
rep ro d u ctiv e  p o t e n t ia l i t i e s  o f  th e  woman* fa r  th e  former may not 
n e c e s s a r i ly  lea d  to  con cep tion . The o ffen ce  i s  com plete w ith  & s in g le  
a c t  o f  sex u a l In terco u rse  a s  was sa id  by Lord Chelmsford* " I t  must be 
borne i n  mind th a t the o ffen ce  o f  adu ltery  i s  com plete i n  a  s in g le  
in s ta n c e  o f  g u ilty  connection  w ith  a married woman. I t  i s  th e  f i r s t  
a c t  which c o n s t itu te s  th e  crime*, and though th e  a d u ltero u s  
in te r c o u r se  between the p a r t ie s  should continue fo r  years* th ere  i s  
n o t a  fr e sh  ad u ltery  upon every r e p e t it io n  o f  th e g u i l t y  a cts*  
althou gh  a i l  and each o f  them may fu rn ish  p ro o f o f  th e  a d u lter y  
I t s e l f * " 15

f o r  the purpose o f  d ivorce in  E nglish! law* a d u lte r y  has been  
d efin e d  a s  th e consensual Aeyual in ter to u r  so  between 'a  m arried person  
and a  person  o f  the o p p o site  sex* not the o th er  spouse* w h ile  th e

"^Karminski J » ,.in  Sausford v , S* £1954^  P* 394 a t  4°®*
*^L©rd Chelmsford i n  Gi-pus v ,  G, (1 8 6 4 ) U -  H,L,Cas^ 1  a t  2 8 ; 

SflfflCafit v ,  C. (1868) LJR, I  P* i t  D, 51% at 522 ( th e  com m ission o f  an  
i s o la t e d  a c t o f  ad u ltery  i s  s u f f i c i e n t ) ,
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1 6m arriage s u b s is t s .  I t  i s  in  t h is  sense th a t  th e  word •ad u ltery*  was 
construed  under the Hindu Marriage Act* 1 9 5 5 ^  The order o f  words in  
t h i s  d e f in i t io n  v a r ie s  s l i g h t ly  from author t o  author* but the  
co n ten t i s  a lm ost the same. I t  can be more a cc u r a te ly  d e fin ed  by 
changing: i t  to  : "Adultery i s  a  voluntary a c t  o f  sex u a l in te r c o u r s e  
between a  married person and a  person o f  the o p p o s ite  sex* who i s  
n ot th e  o th er  spouse* w hile the marriage su b s is ts*  th e  g u i l t y  spouse  
b ein g  sane a t the re lev a n t tim e,"  T his w i l l  a llo w  fo r  th e  defen ce o f  
in s a n ity ,

2 .  MENS REA HI ADULTERY

The d ic t io n a r y  meaning o f  •voluntary* * depending on the  
e x e r c is e  o f  fr e e  w i l l 1.  An a ct i s  voluntary when i t  proceeds from the  
e x e r c is e  o f  f r e e  w i l l  -  v d l i t io n .  T his v o l i t io n  may be m an ifested  
by the p h y s ic a l movement o f  the person concerned. Therefore* a  
v o lu n ta ry  a c t req u ires  both the mental and p h y s ic a l e lem en ts o f  
v o l i t i o n  or  w i l l .  I t  fo llo w s  from th is  th a t  fo r c e  or fraud wan render  
th e  a c t in v o lu n ta ry . In. order to  c o n s t itu te  th e  o ffe n c e  o f  a d u lte r y  
th e  man and woman in v o lv ed  in  th e  sexu a l in te r c o u r se  must consent to  
th e  a c t .  The absence o f  consent or w illin g n e ss  on th e  p art o f  th e  
p a rty  concerned w i l l  render h is  or her a c t  in n o c en t.

The t e s t  o f  consent was w e ll defined  by Lord M © rrivale in  th e  
18fo llo w in g  words* "The q uestion  was whether the respondent had 

committed adultery* i^ e ,*  to  have w il l in g ly  y ie ld e d  h e r s e l f  to  th e  
embraces o f  some man other than her husband" , In  t h i s  ca se  th e  w ife
had been raped by a  man unknown* and i t  was h e ld  th a t  she was n o t

IQg u i l t y  o f  a d u ltery , S im ila r ly  in  Long v ,  L ,  J a  woman who was found

^“L atey on P lv o rce . 14 th . E d ., 1952 , p . 74; Baydoa, P r a c t ic e  and 
Law a t  D-fvorce. 9 th*. E d ., London, 1964, P . 146; H a lsb n ry 's  Laws o l
%KlflBd. 3rd . E d ., votl. 1 2 , p* 2 3 5 ; 0 .  T o ls to y , The Law and P r a c t ic e

1 ?S i£ a * a i V. Fat to o ,  A .I .E . 1966 Madia.’ P r . 1 3 0 .
^ C la r k so n  v . £ ,  (X93°) 143 L .* ,  775.
15LfiH£ v .  L . (1890) 15 P .P . 218. In Coleman v .  C. (1866) L .R . 1  

Pv 8l*  where a  husband had by th r ea ts  and p erson a l v io le n c e  coerced  
th e  w ife  in to  le a d in g  a  l i f e  o f  p r o s t itu t io n  a g a in s t  h er w i l l  and 
d esire*  th e  marriage was d is so lv e d  n otw ithstan d ing  h er a d u lte r y .
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to  be weak bath p h y s ic a lly  and; m en ta lly , and who a sse r te d  th a t  she
was not a  con sen tin g  party  to  the sexual in te r c o u r s e , was h e ld  n ot
g u i l t y  o f  adultery*

As la c k  o f  consent renders the sexual in te r c o u r se  in v o lu n ta r y ,
th o se  who are d is q u a lif ie d  by age from g iv in g  c o n se n t, cannot be
g u i l t y  o f  ad u ltery ; a g ir l  agpd 1 2  y ea rs , who had sexu a l in te r c o u r se

20w ith  a  m arried man was held  not g u i l t y  o f  a d u lte r y . However the
in v o lu n ta ry  a c t  o f  the innocent party does not render the g u i l t y  one

21f r e e  from blame. In Coffey v . C# a  respondent, who had been  
c o n v ic te d , under S* if o f  the Criminal Law Amendment A c t , 1885 o f  an 
attem pt to  have unlaw ful and carnal knowledge o f  a  g i r l  under th e  a©^ 
o f  1 3  y e a r s ,  was found to  have been g u ilt y  o f  ra p e . H is w ife  was 
granted  a  decree on th e  ground of: rape. He had a ls o  been g u i l t y  o f  
a d u lter y  w ith  another woman on a d iffe r e n t  o c c a s io n .

S in ce  v o l i t io n  I s  a  n ecessary  elem ent in  the m atrim onial 
o ffe n c e  o f  a d u ltery , I t  would seem that a  man who i s  fo rced  a g a in s t  
h i s  w i l l  under th rea t o f  in ju ry  to  have sexu a l in te r c o u r se  w ith  an 
u n w illin g  woman, i s .  n o t g u i l t y  o f  rape or o f  a d u lte r y . However, in  
th e  absence o f  forces or th r e a t  a  man cannot p lea d  th a t  sexu a l 
in te r c o u r se  was th ru st upon him, e ,g » , when a husband adm itted  
in te r c o u r se  w ith h ie  maid servant but pleaded th a t  she had fo rced
h e r s e l f  in to  h is  bed aga in st h is  w ish es, h i s  p le a  was r e je c te d  as

22h ig h ly  im probable. When a  male co-respondent p lead ed  th a t he was
2seduced by th e  respondent h i s  defence was r e je c te d .

I f  th e  consent o f  th e  woman i s  obtained  by fraud  e i th e r  a s  to  
th e  r e la t io n s h ip  between the p a r t ie s  or the n atu re o f  th e  a c t ,  i t  i s  
regarded a s  no consent a t a l l ,  and the a c t  amounts to  rape and n ot

^ B am ett v . B. £1957]  1  A ll E,R.: 388.
^ CnffST V* £» £1898] P ,  169»
2 2S to r e T  vv S . (1 8 8 7 ) 1 2  P .D . 1 9 6 ,

2 3Morton. v .  M, £1937] 1 5 1  a t  1 5 3 .
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adultery*. A man had se x u a l In tercou rse w ith  a  g i r l  ©f 19 y ea rs under 
th e  p reten ce  th a t he was t r e a t in g  her m ed ica lly  and perform ing a  
s u r g ic a l op eration ; i t  was h e ld  th a t the a c t  amounted to  rape?** In  
order toe c o n s t itu te  the o ffen ce  o f  adultery* th e  g u i l t y  spouse must 
perform th e a c t afi sex u a l in terco u rse  v o lu n ta r i ly .

Once the act o f  in terco u rse  i s  e s ta b lish ed *  the presum ption i s  
thatt i t  to o k  p lace  v o lu n ta r i ly , and the burden o f  p roo f f a l l s  on th e  
p a rty  who a l l eges th a t i t  took  p la ce  in v o lu n ta r ily *  i f  a w ife  a l le g e s  
rage th e  onus i s  on her to  prove that th a t  was so?^ In  Clarice v .  c f ̂  
th e  w ife  adm itted sex u a l in te rc o u r se  but claim ed th a t  she had been

0L
raped , but her sto ry  was n ot b e lie v e d  by the c o u r t . There is^ d ictu m  
to  th e  e f f e c t  th a t , i f  f r e e  consent i s  v i t i a t e d  through drunkenness* 
th e  sex u a l in terco u rse  w i l l  n ot amount to  a d u lter y  * Where a w ife  
a lle g e d  th a t sexual in te rc o u r se  took p lace when she was drugged or  
in to x ic a te d *  H i l l  J*. expressed th e opinion th a t*  i f  she d id  n o t know 
what had taken p lace and was n ot a consenting; party* he would im agineon pQ
th a t I t  would n o t amount to  a d u ltery  a t a l l*  In  Gower v .  G. th e
husband employed an agent to  o b ta in  proof o f  h i s  w if e 1# a d u lter y . The
agent planned an excursiona fo r  th e  purpose o f  b r in g in g  about the
a d u lter y . He made the w ife  and th e  co-respondent in to x ic a te d  and,
when they were in se n s ib le *  put them to bed to g e th e r *  T h is s to r y  was
b e lie v e d  by th e  court* and i t  was held  th a t th e  husband cou ld  not
o b ta in  a  d ivorce on th e  ground o f  such ad u ltery ..

I t  was h eld  to  be an a c t  o f  rape, when th e  accused  rendered a
woman in s e n s ib le  by g iv in g  her liquor*  in ten d in g  to  e x c it e  her and,

29
when she became q u ite  drunk, had sexual in te r c o u r se  w ith  her*

Y*. F la tte ry  p .8 7 / f  H Q.B. 1 9 6 .  T h is was fo llo w ed  in  R. v .  
W iliiam s £19233 i  340 ( a  s im ila r  c a se );

2^R«dpath v .  E» [1 9 5 0 ]  1  AH  E.B. 600 (C .A .) .
Clarke v* £♦ (1954) Tfcs Tim es, June: 3rd* (C .A .) .

^ P r io r  v .  £ .  (1929) 73 Sol*  Jdtir. 441J L atey  on D iv o rce ,  p . 7 4 ,  
Gower v ,  G, (1B72) L .E . 2  P . & M* 428 a t  4 2 9 .

29S .  v .  Catrolin (l845> 1  Den. 89 = 169 E.B* 1 6 3 .
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S im ila r ly  I f  the woman consents* w hile she I s  under the in f lu e n c e  o f  
terror*  th e  a c t  amounts to  rap e; where a fa th er  had e s ta b lis h e d  a  
re ig n  o f  te rr o r  over h is  fam ily  and h i s  t e r r i f i e d  daughter* remained
p assive*  w h ile  he had sexu a l in terco u rse  w ith  her* he was h e ld  g u i l t y

30o f  rap e. Free and w i l l in g  consent i s  o f  th e  e ssen ce  o f  v o lu n ta ry  
in terco u rse*

3 # THE OTHER PARTY

In  order to  c o n s t itu te  th e o ffen ce  o f  ad u ltery*  th e  sexu a l 
in te rc o u r se  must take p la ce  between a  man and a  woman* a t  l e a s t  one 
o f  whom must be married* and th ey  must not be m arried t o  each other*  
I f  both are married* i t  i s  c a lle d  double adultery* I f  b oth  o f  them 
are unmarried* they have committed fo rn ica tio n *

A d ivorced  woman i s  trea ted  l ik e  a s in g le  woman fo r  th e  
purpose o f  adultery* As th e  marriage bond betweem her and her former: 
husband has been  d isso lved *  she cannot commit: ad u ltery*  i f  she has  
sexu a l in terco u rse  w ith  a s in g le  man* In Chorltoni v* C ?  a w ife  
obtained  a  maintenance order on the ground o f  her husband1 s  
d esertion*  L ater the marriage was d isso lv e d  on th e  ground th a t  th e  
husband had committed adultery* A fter t h is  the husband a lle g e d  th a t  
th e  w ife  had committed ad u ltery  w ith a named man* and p leaded  th a t  
she was n o t e n t i t l e d  to  maintenance* The husband*s a p p lic a t io n  fo r  
th e  d ischarge o f  the order was d ism issed  by th e  J u s tic e s*  who found  
that*  although there had been opportunity fo r  sex u a l in te r c o u r se  to  
take p lace* th ere  was no evidence o f  g u i l t y  a f fe c t io n *  On appeal*
Lord Herriman P* said* ”1 an n o t prepared to  accede to  th e  v iew  
th a t  a  husband can prove a d u ltery  a ga in st h i s  e x -w ife  because o f  
se x u a l in terco u rse  which she* a s  a  woman who h as ob ta in ed  a  d ivorce*  
has had w ith  a  person o f  the op p osite  sex* w ith ou t p rovin g  th a t  thatt 
person i s  a  married man a t the m ateria l time*. I t  i s  fo r  th a t  re a so n

v .  Jones ( l 86l )  h L .T . 154. 
^ C harlton , v .  C. [1952J P . 169



-th a t we have not;: thought i t  n ecessary  to  con sid er  th e  w eigh t o£
evidence which was adduced to  show that sexu a l in te r c o u r se  took  ■
p la ce  between th e se  persons*11

I t  i s  o th erw ise , i f  the divorced woman i s  found to  have had
se x u a l in te rc o u r se  w ith  a  married man* I n  th e  words o f  Karminski J , ,
nThe true: t e s t  a s to  whether the sexual in te r c o u r se  amounted to
a d u ltery  i s  th is ;;  when the woman took part i n  an a c t  o f  sex u a l
in te r c o u r se  w ith  th e  married man was she th en  d ish onou rin g  or
d e f i l in g  her own marriage bed or th a t  o f  th e  man w ith  whom the
in te r c o u r se  toolk place? ( This;. has been shown e a r l ie r  a t  p* 63 ) *
C lea r ly  so fa r  a s  th e  woman was concerned* she cou ld  n o t be d e f i l in g
or dishonouring; her own marriage bed* because as a  s in g le  woman she
had no m arriage bed and no married! home; b u t so fa r  a s  th e  man was
concerned* he was a  married man* and i f  sh e had se x u a l in te r c o u r se
w ith  him sh e  was committing adultery* because she was d e f i l in g  or

32dishonouring the marriage bed o f  th a t man and h is  w ife * ”
In  order to  form a  ground for d ivorce a d u lte r y  must have been

33 3kcommitted during th e  su b s isten ce  o f  the marriage* In  Coleman v* £♦
th e  petltiongy*w hen  .she married* was the d ivorced  w ife  o f  an
American* She sued her second husband on th e  ground o f  h i s  adu ltery*
which was proved* She h e r s e lf  had been d ivorced ; f o r  a d u lter y  by h er
p rev io u s husband* Lord Denning* constru ing S* 4  ( 2 ) p ro v iso  o f  th e
(E n g lish ) Matrimonial Causes Act* 1950, held, th a t  th e  o n ly  r e le v a n t
a d u ltery  i s  ad u ltery  during the marriage*

^  INSANITY IN ADULTERY

The p a r t ie s  in v o lv ed  in  th e  a c t  o f  sex u a l in te r c o u r se  must
understand th e nature and l e g a l i t y  o f  th e ir  act* So in s a n ity  i s  a

35d efen ce  to  adultery* I n  S*. v* S*, decided fou r y ea rs  ago* a  husband 

^ K arm insk i J* in  Abson v* A* £1932]} P « 169*
^ S *  4  ( 2 ) proviso  o f  the (E nglish) M atrim onial Causes A ct* 195°♦  
^CQlaman v ;  C. £1955} 3 E.B . 6X7 (C .A .) .
35s . v . s ,  ("19623 133.
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had sex u a l In tercou rse  w ith  the in terv en er , who was a mental, p a t ie n t
a t  the re le v a n t  tim e. There was evidence th a t*  a t  the tim e o f  tjie
in tercou rse^  she would have known that she was In  th e  p r o c e ss  o f
sex u a l in terco u rse  but sh e would have been in cap ab le  by reason  o f
her m ental i l l n e s s  o f  a f u l l  understanding th a t such conduct was
unlaw ful or m orally wrong. I t . was h eld  th a t in s a n ity  w ith in  the

36Mc^JIaughten r u le s  was a  defence to  a  charge o f  a d u lter y  a g a in s t  
th e  in sa n e  p erson . S ince th e  in terven er d id  n o t know a t  th e  r e le v a n t  
tim e what she was doing; was l e g a l ly  or m orally  wrong, she cou ld  n ot 
be h e ld  g u i l t y  o f  adultery.'

In  Yarrow v .  decided a t  the end o f  th e l a s t  cen tu ry , the  
defen ce o f  in s a n ity  f a i l e d ,  because there was ev id en ce th a t  a t  th e  
tim e th e  defendant committed variou s a c ts  o f  a d u lte r y , she was 
capable o f  understanding the nature and q u a lity  o f  her a c t io n s .  But 
the court l e f t  open th e  q u estio n  whether such in s a n ity  a s  would 
e n t i t l e  th e  defendant to  an a c q u itta l on an in d ictm en t fo r  a  cr im inal 
o ffe n c e  would c o n s t itu te  a v a lid  answer to  a s u i t  fo r  d iv o rc e  on th e  
ground o f  a d u ltery .

In  Banhnry^v. S ir  Charles; B u tt, P .* in  h i s  charge t o  th e  
ju ry  sa id  th a t , q u ite  apart from mania produced by d r in k , th ere  
m ight be a ca se  in  which in s a n ity  would be a  defen ce and th ere  are  
oth er  ca ses  i n  which i t  might not be . . . . .  I t  I s  fo r  them to  f in d  
in s a n ity  or sa n ity  a t  p a r ticu la r  tim es and whether th e  accused  was 
capable o f  understanding the nature and consequences o f  h i s  a c t s .
The factt th a t  in  t h i s  p a r t ic u la r  case the jury h e ld  th a t  th e  p erso n  
concerned was capable o f  such understanding does n o t  a f f e c t  th e  l e g a l  
p r in c ip le ;  had they  found o th erw ise , in sa n ity  would have been a  good 
d efen ce .

36The a p p lica tio n  o f  aughten r u le s  to  m atrim onial law  has
been h e a v ily  c r i t i c i s e d .  T his w i l l  be d e a lt  w ith  under th e  chapter  
o f  cr u e lty *

37Yarrow v .  Y. [1 8 9 2 ] P . 92 .
^ HanbOT-T V. H. Q1892J  P . 222 a t  223-222*; see  a lso  P.R.H. Webb, 

^In sa n ity  a<§ a Defence in  Proceedings for D ivorce and J u d ic ia l  
S eparation *1 (1966) 6 M edicine, Science and the Law 102 a t  pp. 103 - 102*.
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In sa n ity  1 © a defence in  American law . In  Laudo v* L*? a  w if e ,  
in sa n e  from dementia praecox, had i l l i c i t  r e la t io n s  w ith  men o th er  
than her husband;: she was held  not to  have committed a d u lte r y  
g iv in g  him th e  r ig h t ta  d ivorce h er , th e elem ent o f  in t e n t  b ein g  
la c k in g . I t  was found th a t ,, a t  the tim e o f  the commission o f  th e  
a d u ltero u s a c t s ,  she was m entally  in cap ab le o f  understanding th e  
n a tu re , q u a lity ,  e f f e c t ,  and consequences th e r e o f  and was a
com plete defence to th e  a c t io n  fo r  d lv o rc $ . Ho th in g  could  be more 
u n ju st than to  perm it a  husband to  c a s t  w ife  away, because o f  a  
m isfortune w hich, w ithout her w i l l ,  might b e f a l l  h er , a s ,  fo r  
exampl e ,  where she i s  the v ic tim  o f  rape and th e  l i k e ;  a d u lter y  to  
j u s t i f y  d ivorce must be vo lu n tary*0

How th a t  in s a n ity  i s  no longer a  defence to  a  charge o f  
c r u e lty ,  i t  might be argued th at i t  should  no lo n g er  be p erm itted  a s  
a  defencefco adu ltenyB ut t h is  view  i s  n o t  j u s t i f i a b le  a s th e  t e s t  i n  
c r u e lty  i s  tw ofo ld , the conduct o f  the respondent as w e ll  a s  i t s  
e f f e c t  on the in ju red  spouse are o f  the essence*; The need  fo r  
p h y s ic a l p r o te c t io n  from the danger a r is in g  ou t o f  th e conduct of* 
the g u i l t y  p arty  i s  th e primary concern, whereas t h is  i s  n o t  so in  a 
ca se  o f  adultery* Consent being an e s s e n t ia l  elem ent i n  a d u lte r y , I t s  
la c k  on the p a rt o f  th e  woman can turn th e  a c t o f  s e x u a l in te r c o u r s e  
in t o  r a p e . Consequently people who are d is q u a l i f ie d  from g iv in g  f r e e  
con sen t cannot be h eld  g u ilty  o f  adultery* In  B arn ett vr* i t  was 
h e ld  th a t  a  g i r l  aged 1 2  years who commits an a c t o f  sex u a l 
in te r c o u r se  cannot be g u ilty  o f  adultery* The most im portant word i n  
th e  definitdLom o f  ad u ltery  i s  y consensual *, which means fby consent * * 
The law  throughout i t s  development h as had a  h ig h  regard  fo r  consent 
and consent can on ly be g iv en  by those e l i g i b l e  to  g iv e  i t *  Hr* 
Commissioner, Tempie-Morris sa id  in  t h i s  c a se , tfIn  my v iew  she cannot 
be g u i l t y  o f  adultery* To make such a d e c is io n  would be a g a in s t

% a p d o  v .  L. (1919) 17? K . l .S .  396 ,
** Bishojp oa  Marriage and D ivorce. 2nd. E d ., v o l  ,1 , c i t e d  l a  

Laudo v* L* (1919) 177 H*Y*S*, a t p* 399; see  a ls o  H* T a r lo , 
^ In ten tio n  and, In sa n ity  in  Divorce Law" (1963) 37 Aust* L .J* 3 , 
pp*. 12-19 *

^ B a r n e tt  v .  B . [1 9 5 7 ]  1 AH E.B. 388  a t  390 .
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sound sense*  decency and m orality* I  go so fa r  a s  to  say  1t h i s ,  th a t  
to  f in d  a  g i r l  o f  12  years g u ilty  o f  ad u ltery  would be h ig h ly  a g a in st  
p u b lic  in te r e s t*  I t  i s  most undesirable th a t a  young g i r l  o f  1 2  y ea rs  
o f  age* in  th e se  circum stances* should l i v e  the r e s t  o f  her l i f e  
branded a s  an ad u lteress*  when she had no l e g a l  v o ic e  or acq u iescen ce  
i n  th e crim inal deed*whieh was p erp etrated  on h er*11

The same r u le  should apply when consent i s  v i t i a t e d  by 
in s a n ity ;  i f  a  woman su ffe r in g  from sch izop h ren ia  has sex u a l  
in te r c o u r se  w ith  a  man in  the honest b e l i e f  th a t th e  man i s  her  
husband* i t  would be unjust to brand such  a  woman an a d u lte r e s s  and
perm it her husband to d ivorce her fo r  adultery*

r, CONTRAST EETlVEEKt ENGLISH LAW AND HINDU LAWJ *  M l —  ' . . I  - I I  M l  I I - ...... ..............I ' -  I . ..................... ..........................—  , ■ ■

The &aw o f  Ind ia  d i f f e r s  remarkably from E n g lish  Law in  
making a d u ltery  a  crim inal offence*  whereas th e  l a t t e r  regard s i t  
on ly  a s  a  matrimonial offence*. Under th e Indian Penal Code**2  o n ly  a  
man can. be g u i l t y  o f  ad u ltery  and o n ly  when he has sexu a l. in te r c o u r se  
w ith  th e  w ife  o f  another* This does not in c lu d e  an unmarried* widowed 
or d ivorced  woman* This r e s t r ic te d  meaning however i s  n o t g iv en  to  
•adultery* fo r  the purpose o f  Hindu m atrim onial causes*  under which  
both  th e  husband and the w ife  can be h eld  g u i l t y  o f  ad u ltery*  The 
d e f in i t io n  o f  adu ltery  in  m atrim onial causes i s  presumed to  be th e  
same a s  in  E n g lish  law* but th ere  i s  no d isc u ss io n  o f  th e  q u e stio n s  
r a is e d  i n  Indian  case law comparable to  th a t i n  England*

In  E n g lish  law the ground fo r  d ivorce i s  a d u lte r y , but: in  
Hindu law  i n  India, i t  i s  “l iv i n g  in  ad u ltery *n A husband or w ife  can  
p resen t a  p e t i t io n  for ju d ic ia l  sep aration  i f  he or she has* a f te r  
th e so lem n isa tio n  o f  the marriage* had se x u a l in te r c o u r se  w ith  any 
person o th er than h is  or her spouse;^ A s in g le  a c t  o f  a d u ltery  
s u f f i c e s  under t h is  c la u s e d  Here the a c tu a l words used  are * se x u a l

497  o f  the Indian  Penal Code.
« S *  10  ( i )  ( f )  o f  th e Hindu Marriage Act* 1955*
^Bhagwan v* Amar.  A .I.B * 1962 Punj*. 144; Q itab a i v » F a tto o r 

A*I.R* 1966 Madh*. Pr* 130*
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in te r c o u r s e 1 and not ' ‘a d u lte r y '. In 'sex u a l in te r c o u r se ' th e  p h ysica l, 
a c t i s  th e  same as i n  'a d u ltery ' hut i t  does n ot n e c e s s a r i ly  fo llo w  
th a t th e  o ther e s s e n t ia l  elem ents o f  ad u ltery  have to  he estab lish ed * . 
There i s ,  a s  y e t ,  no case in  which t h is  q u estio n  has been  ra ised #  I f  
's e x u a l in te r c o u r se ' i n  t h is  context means the p h y s ic a l a c t  o n ly  i t  
w i l l  c r e a te  h ard sh ip s, p u tt in g  a  woman who i s  raped i n  th e  same 
category  as th ose  who w ickedly and d e lib e r a te ly  commit th e  a c t  o f  
adultery#. P#V# D eolalkar equates th e words 's e x u a l in te r c o u r se '  
w ith  a d u lter y , and so l im i t s  them to 'consensual in te r c o u r s e 'v  T h is  
would exclude ad u ltery  su ffered  under fo r c e , fraud or th rea t#  But 
words in  a  s ta tu te  are norm ally g iven  th e ir  ordinary d ic t io n a r y  
meaning, according to  which 'se x u a l in te rc o u r se ' sim ply  means 
'connexion  between the s e x e s '7 Non-resumption o f  co h a b ita tio n  fo r  a  
p eriod  o f  two years or upwards a f te r  the p a ss in g  o f  a  d ecree o f  
J u d ic ia l sep a ra tio n  forms a  ground fo r  d iv o r c e d  The purpose behind  
t h i s  p r o v is io n  i s  ob v io u sly  to  g ive  the p a r t ie s  tim e to  be r e c o n c ile d  
and prevent th e  marriage from being destroyed by a s in g le  la p se  
from m o ra lity .

6 # LIVING IN ADULTERY

T&e phrase ' l i v i n g  in  a d u ltery ' occurs in  S* 188 o f  the In d ian  
Code o f  Crim inal Procedure, 1898  which makes the fa c t  th a t the w ife  
i s  l i v i n g  in  ad u ltery  a  defence to  her claim  fo r  m aintenance 
a g a in st her husband, so th a t in  in te r p r e tin g  the p h ra se , recou rse  may 
be had to  i t s  in te r p r e ta t io n  in  ca ses  under th a t  se c t io n *  In  Eg,

» o
Fulchand Kaganlal^ the husband r e l ie d  upon th e  ev id en ce th a t  he had

^ * V *  D eo la lk ar , The Hindu Marriage A ct. 1955- N asik  C ity , 1959» 
BP* 76-77*

^J.D .M * D e r r e tt , In trodu ction  to  Modem Hindu Law- p* 219*
^7S* 1 3  (1 ) ( T i l l )  o f  the Hindu Marriage A ct, 1955 .

Re F 11Tnhwwfl Maganl a l - A .I .R . 1928 Bom, 59» Q a n ta n a l l i  y .  Q. 
(1 8 9 7 ) 20 Had*. F*B* (The words poin t to  a  con tinuous course o f  
conduct, n ot to  is o la te d  a c ts  o f  im m orality); P a ta la  v -  P* (1 9 0 7 ) JP 
Had* 332  (one a ct o f  ad u ltery  was held  in s u f f ic i e n t  t®  amount to  
l i v i n g  in  adultery);; Subramania v* Ponnakashiatam^i.  A* I . E .  193 8  Mys* 
/pi (two a c t s  o f  ad u ltery  in s u f f ic ie n t )*



zro^aocess to  h is  w ife a t  any time during which a son who was born to  
h i s  w ife  cou ld  have b eg o tten , and contended th a t she was n o t e n t i t l e d  
to  maintenance* I t  was h eld  th a t 1 l i v i n g  in  adultery* r e f e r s  t o  a 
course o f  conduct or a t l e a s t  something; more than a s in g le  la p se  
from virtue*, There might have been on ly  a s in g le  a c t o f  a d u lte r y , so

LQ
th e  w ife  was not ’l i v i n g  int a d u ltery 1* In  Eakashmi v* Andiammal^ 
where th e o n ly  evidence o ffe red  was th a t  the w ife  was ex p ec tin g  a  
baby o f  which th e  husband could  not be th e  fa th e r , and had more 
than  one lo v e r ,  i t  was h e ld  th a t t h i s  d id  not c o n s t itu t e  ' l i v i n g  in  
a d u ltery '*  In  Pur ghat i a  v .  Avodhya^0  i t  was h e ld  th a t  even th e  fa c t  
th a t  a c h i ld  had been conceived  in  ad u ltery  w i l l  n o t s u f f i c e  in  I 
i t s e l f  t o  hold  th a t th e  mother l iv e d  in  adultery* A p l a i n t i f f  who 
a l le g e s  th a t  th e  defendant ' l i v e s  in  ad u ltery ' has to  prove a  cou rse  
erf conduct over some period  w ith r e p e t i t io n  o f  a d u lter y , w ith the  
same or  more than one person* Between an in d iv id u a l la p se  and l i f e  
a s  a  common p r o s t i t u t e ,  th ere  are gradations o f  in c r e a s in g  im purity;  
where e x a c t ly  th e  o cc a sio n a l la p se  deepens in to  a  ' l i f e  i n  a d u ltery ' 
i s  a  q u estio n  o f  fa c t  depending upon th e r e p e t i t io n  and brazen^ess o f  
th e  con d uct, the s ig n s  o f  remorse and rea d in ess  to  turn  back; but i t  
c e r ta in ly  b eg in s a t  a stage  beyond th e  f i r s t  la p se*

'L iv in g  in  ad u ltery ' under the Hindu M arriage A ct, 1955 has a 
wide meaning and a p p lie s  to  variou s ty p es  o f  r e la t io n s h ip s ,  e*g* , i t  
covers th e  case  o f  ' l i v in g  in  adu ltery ' w ith  a p r o s t i t u t e ,  concubine 
or a h a r lo t*  The d is t in c t io n  between a  concubine and a  h a r lo t  i s  in  
th a t  th e  former i s  a f fe c te d  to  one man o n ly , although i n  an 
ir r e g u la r  union* In  In d ia  or in  Europe the word 1 con cu b inef h as lo n g  
had a  d e f in i t e  meaning* The person denoted by I t  had and s t i l l  h a s ,  
where i t  rem ains a p p lica b le , a recogn ised  s ta tu s  below  th a t o f  a  
Wife and above that o f  a  harlot?*  H arlots s o l i c i t  to im m ora lity , and

^LgkgShjgi v* afm al. A*I*B* 1958 Mad** 6 6 *
5°P urghatla  v .  Ayodhra. A .I .B . 1 95 3  V".P* 2 8 .
^ B a i Nagubal. Vv Bai Monghlbal. (1926) 30  Bom. 604  a t  610 .
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a  p r o s t itu te  i s  a woman who surrenders her body fo r  a monetary
co n sid era tio n  to  someone who i s  n o t in  law  e n t i t l e d  to  have sexu a l.

52in te r c o u r se  w ith  her* A m istress  does n ot come i n  th e  same ca teg o ry  
a s  a  p r o s t i t u t e ,  fo r  th e  r e la t io n sh ip  in  th e  former case i s  o f  more 
permanent and decent n a tu re , but in  a l l  th ese  c a s e s  th e  woman, i f  
m arried, i s  sa id  t© be l i v in g  1 l iv in g  in  a d u lte r y 1,  fo r  the p a r t ie s  
h a b itu a lly  assume and e x e r c ise  towards each o th er  r ig h t s  and 
p r iv i l e g e s  which belong t o  the m atrim onial r e l a t i o n ^  For th e  
purpose o f  • l iv in g  in  adultery* i t  i s  n ot e s s e n t ia l  th a t  such  l i v i n g  
should be in  th e  house o f  th e  adulterer*^

The f a c t ,  th a t  th e  w ife , a f te r  g iv in g  b i r t h  to  an i l l e g i t im a t e  
c h i ld ,  had stopped th e adu lterous a s s o c ia t io n  and had been l i v i n g  
w ith  h er p a ren ts , le a d in g  a  chaste and: r e sp e c ta b le  l i f e ,  i s  
s u f f i c i e n t  to  f r e e  her from the o ffen ce o f  ' l i v i n g  i n  adultery'?** In  
RaJani v .  Prabhakar?^ a  husband p e t it io n e d  f o r  d iv o rce  on th e  ground 
th a t  th e  w ife  was l i v i n g  in  ad u ltery . A fter  a  p er io d  o f  about f i f t e e n  
months, during which th e  p e t i t io n e r 's  w ife  was shown to  have l iv e d  in  
a d u lter y , th ere  was a  p eriod  o f  over two y ea r s , about which th ere  was 
no ev idence to  show th a t she l iv e d  in  a d u ltery .. I t  was h e ld  th a t t h i s  
did  n o t f a l l  w ith in  the purview o f  ' l i v in g  in  a d u lter y ' under S ,  1 3  

S ub -s. ( l )  C l, Cl) o f  the Hindu Marriage A ct, 1955» but the  
p e t i t io n e r  had made out a  case  for ju d ic ia l  sep a ra tio n  under S , 1 0 , 
accord ing  to  which a s in g le  act o f  ad u ltery  i s  s u f f i c i e n t .  The 
exp ression  i s  im  the p resen t tense ' i s ,  l i v i n g  i n  a d u lte r y ' , so i f  a  
spouse was, l i v i n g  in  ad u ltery  sometime i n  th e  p a s t ,  but had abandoned, 
th e  a d u ltero u s con n ection s fo r  some time ex ten d in g  to  th e  f i l i ng o f

^Emperor v .  L aly  a (1929) JL BosuL.H. 521; v »
Phm-mana in (1 9 5 5 ) 1  AeJST.B. 584 .

^ahfl-H ngam  v .  A m sayalll ft.956] 2 M .L .J. 2 8 9 .
^ K ls ta  V i Affi-t rthammaT. A .I .B . 1938 Mad. 83 3 .

V. KaimalTla ( l 9o%) 26 A l l .  326;; fo llo w e d  i a  J a tin d ra  V. , 
Gouri.  A .I.R# 1925 C al, 79k (th e  b ir th  o f  an i l l e g i t im a t e  c h ild  does  
n ot n e c e s s a r i ly  prove th at the mother had been l iv in g ;  in  ad u ltery ) •

v ,  Prabhakar. A .l .B . 1958 Bom, 26k a t  267 .
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th e  p e t i t io n ,  i t  would not be p o ss ib le  to  invoked th e  o p era tio n  o f  
t h i s  s e c t io n , for  th e purpose o f  which i t  must be shown th a t th e  
p eriod  during which th e  spouse was l iv in g  an a d u ltero u s l i f e  was so 
r e la t e d ,  from the p o in t o f  proxim ity o f tim e , to  th e  f i l i n g  o f  the  
p e t i t io n  th a t i t  could be reasonably  in ferred  thatt the p e t i t io n e r  had 
a  f a ir  ground to  b e lie v e  th a t ,  when the p e t i t io n  was f i l e d ,  she was 
l i v i n g  i n  adultery#

I t  has been seen  th a t  the b ir th  o f an i l l e g i t im a t e  c h ild  does 
n o t n e c e s s a r ily  prove th a t the woman concerned i s  l i v i n g  in  adultery#; 
However, su ch  evidence can be used to> prove sexu a l in te r c o u r se  as a  
ground fo r  ju d ic ia l  separation# In  TedavaTi^ v* Ramaswnyy^^ th e  w ife  
p e t it io n e d  fo r  ju d ic ia l  sep a ra tio n , a lle g in g  th a t her husband had 
had sex u a l in terco u rse  w ith  h is  n iece* Her ev idence c le a r ly  
d is c lo s e d  th a t her husband was on terms a t  in d e l ic a t e  f a m il ia r i ty  
and i l l i c i t  in tim acy w ith  h is  sp in ster  n ie c e ,  who was l i v i n g  w ith  the  
spouses in  the m atrimonial home* This i l l i c i t  con n ection  le d  to  the  
pregnancy o f  the n iece#  Entry in  the adm ission r e g is t e r  o f  th e  
h o s p i ta l ,  where she gave b ir th  to a c h ild , denoted th e u n cle  a s her  
husband* I t  was h e ld  th a t  the evidence was s u f f i c i e n t  to  e s t a b l is h  
th e  a ccu sa tio n  th a t the husband had sexual in te rc o u r se  w ith  th e n ie c e  
a s  requ ired  by S* 10  ( i )  ( f )  o f  the Hindm Marriage A c t , 1955*

In  Avinash v* Chandra^ i t  was l a id  down th a t  s tr a y  a c t s  o f  
a d u ltery  on the part o f  the w ife , in  the absence o f  p roo f o f  her  
l i v i n g  i n  a d u ltery , do not form a ground fo r  d i s s o l i t i o n  o f  marriage^, 
though th ey  might e n t i t l e  the husband to j u d ic ia l  separation*  The 
Madras Hindu (Bigamy P reven tion  and Divorce) A ct, 1949 gave a  husband 
th e  r ig h t  to p e t i t io n  fo r  d is s o lu t io n  o f  h i s  m arriage on the ground 
th a t  h i s  w ife  was, the concubine o f  any other man or was le a d in g  th e  
l i f e  o f  a  p r o s t itu te #  T h is s itu a t io n  i s  now covered by S# 1 3  ( l )  ( i )  
o f  th e  Hindu Marriage A ct, 1955, under which l i v i n g  in  a d u ltery  i s  
a  ground fo r  d iv o rce , w h ile  s in g le  or o c c a s io n a l la p s e s  from v ir tu e  
are remedied by a  decree o f  ju d ic ia l  s e p a r a tio n ^

- ^ V e d a y a ll i  v# Rsmagwaare* A*I*R* 1964 Mys. 280#
^ A v in a sh  v* Chandra.  A*I.R# 1964 A ll# 4 8 6 #
^Mahalingam v# A m gavalli £ l 956j  2  M*L. J# 2 8 9 *
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Circum stances which le a d  to  the presum ption o f  a d u ltery  are

enumerated in  the recen t case o f  Samuel v> Roah-n^^  where i t  was
l a i d  down th a t ad u ltery  can be in ferred  from the f a c t  th a t th e
respondents w ife shared a  bed o t  bedroom fo r  th e  n ig h t  w ith  a  person
o f  th e  o p p o site  se x  other than her husband, and th e r e  i s  ev idence o f
i l l i c i t :  a f fe c t io n  or undue fa m il ia r i ty  between them coupled  w ith  an
op portu n ity  to  commit adultery* In  In d ia  i t  i s  n ot nguaT f o r  a young
man and woman to  l i v e  togeth er  in  a  house when they  are n e ith e r
r e la te d  nor married to  each other* S o c ie ty  b e in g  very  much more
co n se rv a tiv e  here than elsew h ere, i t  would n o t be unreasonable to
in fe r  ad u ltery  from the f a c t s  th a t th e  respondent and co-respondent
sta y ed  in  one house togeth er fo r  a  lo n g  tim e , th a t  th e  resp on d en t had
re fu se d  to  go back to  her husband, th a t the respondent and th e
co-respondent had not the courage ta  come in to  th e  w itn ess-b ftx  to
deny th e  charge o f  ad u ltery , that th ey  had ample op p ortu n ity  to
commit ad u ltery  w hile alone in  the h ouse, and th e ir  s ta y  to g e th e r
cannot be accounted for on any other reason ab le  in n o cen t h ypothesis*
In  th e  in sta n tt c a s e , the respondent stayed  i n  the house o f  the
co-respondent fo r  over th ree  years a lone w ith  him* T h is  was h e ld  to
be s u f f i c ie n t  evidence th a t ad u ltery  had been committed*

61A s im ila r  con clu sion  was reached in  Gibbs v* G*,  where th e  
w ife  was l i v in g  alone w ith  the co-respondent a t  th e  l a t t e r 1 s  
bungalow*: When th e  husband came to  f e t c h  her back  she re fu se d  to  
return* T h is  coupled w ith  the ample op p o rtu n ity  a ffo rd ed  by b e in g  
a lo n e  i n  the bungalow was h e ld  s u f f ic ie n t  t o  le a d  to  th e  co n clu sio n  
th a t  a d u ltery  had been committed*

In  Bhagwam v* Amsr a  husband sought a d ecree  o f  d ivorce on  
th e  ground o f  ad u ltery  committed by the w ife  w ith  th e  co-respondent  
and w ith  unknown persons* He a lle g e d  th a t  h is  w ife  as a  r e s u lt  o f  her  
a d u ltero u s conduct was ex p e lled  from the E d u cation  Departm ent, where

^ SwmuelL v^ R oshni> A*I*R^ I960 Madh* Pr* 14-2 ( S p e c ia l  Bench) *
^ G ib b s v„ G r̂ A*I*R* 1933 A ll* 427 («* case under th e  In d ian  

D ivorce A ct, 1869)*
^Bhagwan v* Agar* A*I.H* 1962  PunJ* 144*
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sh e was a  teacher* F ollow ing Rajanj v* Prabhakar  (d is c u sse d  e a r l ie r  
a t  p* 75 ) I t  was held  th a t i t  must be shown th a t  up to  th e  date o f  
p e t i t i o n  the o ffen d in g  party i s  l iv in g  in  th e m atrim on ia l o f fe n c e  o f  
Qdultery* D iv in g  in  ad u ltery  mean s a  continuous co u rse  o f  a d u ltero u s  
l i f e  a s  ^ d istin gu ish ed  from one o f  tw o lla p se s  from v ir tu e *

The Royal Commission on Marriage and D ivorce in  E n g la n d ^  
con sid ered  whether a  s in g le  a c t  o f  a d u ltery  shou ld  con tinu e to  be a  
ground fo r  d ivorce or the law should be changed so as to  req u ire  a  
course o f  conduct c o n s is t in g  o f  se v e ra l a c t s  o f  ad u ltery*  I t  was 
argued th a t t h i s  would in troduce th e  elem ent o f  com pulsion* The Royal 
Commission recommended th a t  th ere  should  be no a l t e r a t io n  in  th e  
e x i s t in g  law o f  ad u ltery  in  England but I n d ia  seems to> have adopted  
th e  o th er  a lte r n a t iv e  in  making 9l iv in g  in  a d u lte r y 9 a  ground fo r  
divorce*  The m otive was to  g ive  bath p a r t ie s  o p p o r tu n it ie s  fo r  
r e c o n c i l ia t io n ;  a  s in g le  a c t  o f  ad u ltery  can be condoned or a  
g u il t y  p arty  can  g ive  up an adulterous a s s o c ia t io n  b efore i t  deepens 
in to  9l i v i n g  in  a d u ltery 9* Where a s in g le  a c t o f  a d u ltery  i s  r e l i e d  
o n ,th e r e  i s  th e d i f f i c u l t y  o f  ob ta in in g  ev id e n c e , fox  such a c t s  are  
u s u a lly  done se cre tly *  The p o s s ib i l i t y  o f  r e c o n c i l ia t io n  and 
m aintenance o f  m orality  ar© c le a r ly  envisaged  by th e  Hindu M arriage

* e t+  1955.
7* APPLICATION OF ENGLISH LAV/ TO HINDU SOCIETY

In  E n glish  law nothing short o f  a c tu a l  s e x u a l in te r c o u r se  w i l l/I gc
amount to  adultery* K issin g , amorous l e t t e r s ,  manual s a t i s f a c t io n ,
attem pt a t sexual in terco u rse  without p en e tra tio n  and m asturbation

67o f  th e  co-respondent w ith  the help  o f  the w if e ,  in d ecen t advances  
68to? a  woman, a llow in g  sex u a l l ib e r t i e s  to  men fo r  money, but w ithout

69sexu a l, in terco u rse  '  and the fa c t  o f  the husband b e in g  seem in  bed 

63Report 1951-1955 (1956) Cad. 9678* p.- 57 .
^Hamerton v . H. (1828) 2 Hag. Ecc. ffi at 14 . !
^C halm ers v -  C. (1930) 46 T .L .B . 269-270 .
6 SSat>sford v . S. [1 9 5 4 ]  P -  39 4 .
^ Dennis v. D. [1955] P- 153.
68Lswla v .’ [19 5 6 ] P . 2O5 .
6% a f fa t t  v .  M. (1 9 6 1 ) 1 0 5  S o l.  J q u t. 8 8 9 .
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w ith th e  co-respondent hut w ithout in te r c o u r se ^0  have been, h e ld  
in s u f f i c i e n t  to  found a  charge o f  adultery* The same i s  n o t  
n e c e s s a r i ly  tru e in  Hindu law* although the Hindu M arriage A ct, 1955  

i s  based  on E nglish’law  Jand tth eS n g lish case ilaw h as a s tro n g  p ersu a siv e  
a u th o r ity  in  Indian courts* Having regard to  thee s o c ia l  custom s, 
manne r s ,  way o f  l i v i n g  and th e  Hindu, n o tio n  o f  m o r a lity , an In d ian  
court may come to  a conclusion  a lto g eth er  d i f f e r e n t  from  an E n g lish  
c o u r t , w h ile  app ly ing  the same p r in c ip le  o f  law* T h is d if fe r e n c e  can  
be i l l u s t r a t e d  by re feren ce  to  a few cases*

In  Davvan! v* K a n t l la l^  a  Hindu w ife  p e t it io n e d  fo r  d ivorce  
on th e  ground th a t her husband was l iv i n g  i n  ad u ltery*  The f a c t s  
were th a t  according to  th e  w ife , she and her husband were l i v i n g  in  
Karim B u ild in g  and, soon a f te r  she l e f t  him, he s ta r te d  to  l i v e  with: 
th e  woman charged w ith  ad u ltery  and was so l i v i n g  a t  th e  tim e o f  the  
p e t it io n *  When, th e  w ife  questioned him about th e  r e la t io n  w ith  th e  
woman he gave her a  b ea tin g  and sa id  th a t  the woman was h i s  w ife* The 
w ife  th en  l e f t  him and went to sta y  w ith  her parents*  According to  
th e  husband and th e  woman charged, th& a l le g a t io n s  were untrue* They 
adm itted  th a t the husband was l iv in g  i n  the woman's house a s  a  paying; 
g u e st;  he took  h is  m eals th ere but s le p t  in  th e  lob b y  excep t during  
the r a in s ,  when he had to  come in sid e*  The woman a s se r te d  th a t a t  no 
time had she any ad u lterous in terco u rse  w ith  th e  p e t i t i o n e r ' s  husband* 
The husband contended th a t the woman was a  fr ie n d  o f  th e  p e t i t io n e r  
and whenever he v i s i t e d  the woman at her husband's p la c e , he went 
a lo n g  w ith  th e  p e t it io n e r  and never alone* N otw ith stan d in g  t h i s ,  i t  
was h e ld  th a t the husband was l iv in g  in  a d u ltery  w ith  th e  woman,, 
s in c e  th e r e  had been reasonable o p p o rtu n itie s  fo r  se x u a l in terco u rse*  
Ind ian  m en ta lity  assumes th a t opportunity i s  enough to  ground the  
presum ption o f  in te r c o u r se , apparently w ith ou t p ro o f o f  g u i l t y  
attachm ent*

^ S lad L silfla  v . c .  ( 1 9 6 2 ) 1 0 6 S o l. Jour. 43? (C .A .)  
7 t2s22S B t w* Kan.tjU.al. A .I .R . 1963  Bom. 9 8 .
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72In England v #. Ei th ere was abundant ev idence t h a i t h e  cou p le
concerned had ample opportunity o f  having sexuaHL in terco u rse*  But
th e EugpLish court: refu sed  to  f in d  ad u ltery  proved* The f a c t s  were
th a t  a  man spent the n ig h t  in. the room o f  a  married woman* I t  was
adm itted th a t  th ey  were a ttr a c ted  to  each o th e r , t h a t  th e y  had " >3
planned to  g et m arried, i f  th e ir  r e sp e c t iv e  spouses would d ivorce  : :
them* Borne months b efore  the n ig h t in  q u estio n  th e  man had been a
co n sta n t v i s i t o r  to  the w if e 's  room, o f te n  i n  the l a t e  evening* I t
was h e ld  th a t ad u ltery  had n o t been committed* The cou rt accep ted  th e
ev id en ce th a t  the man had spent th e  n ig h t in  a  ch a ir  o n ly  to  lo o k
a f te r  th e  w ife  when she was i l l ;  although th e p o s s i b i l i t y  o f  a d u lter y
had on o cc a s io n s  been d iscu ssed  between them, th ey  had. agreed th a t
th ere  shou ld  be no sexual in terco u rse  u n t i l  they  cou ld  marry*

The evidence in  C hristian  v* cj^  was even stronger*  A w ife
p e t it io n e d  fo r  d ivorce on th e ground o f  her husband's adultery* The
f a c t s  were th a t the husband had become very  fr ie n d ly  w ith, the
in te r v e n e r  and had w r itten  her a number o f  amorous l e t t e r s *  On one
o cc a s io n  he was seen  in  bed w ith her* He adm itted t h i s  but s ta te d
th a t he had n o t  a t  any time had sexual in te rc o u r se  w ith  her* I t  was
h eld  th a t  ad u ltery  was n ot estab lish ed *

D e c is io n s  l i k e  in  the two ca ses l a s t  m entioned are u n lik e ly  t o
be reached  i n  In d ian :cou rts where s o c ia l  customs do n o t g e n e r a lly
perm it th e  same fa m il ia r i ty  between men and women a s  i s  to le r a te d  i n
England* Undue fa m il ia r ity  and even amorous l e t t e r s  have been h e ld7ks u f f i c i e n t  to  prove a d u ltery  in  India* In  Avinash v* Cfaaitdra th e  
husband a lle g e d  th a t th e  w ife  was in tim a te  w ith  th e  co-respondent 
and h i s  su sp ic io n  was confirm ed, when he returned  home and found 
them to g eth er  i n  a  room lock ed  from in s id e ,!  He kept on knocking fo r  
t e n  m in u tes, a f te r  which tim e the door was opened* Two l e t t e r s  
addressed  to  the w ife  by the co-respondent were a ls o  p u t i n  ev id en ce  
and th e s e  were h eld  s u f f ic ie n t  to  prove i l l i c i t  in tim a cy  between th e

72Sastaad v . e ,£ l953]  p . 16.
73C ftr istia a  v .  £ ,  (1 9 6 2 ) 106 S o l. Jou r . 430 (C .A .) .
^A viBash. v .  Chandra. A .I .R . 1964  A l l .  4 8 6 .
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two . A dultery was h e ld  to have teen  proved. In  SsJ^& i& eyi v ,  11 . ? / v 
L jn gayya^  th e husband p e tit io n e d  for  d ivorce on th e  ground th a t th e  
w ife  was l iv i n g  i n  adultery* He produced photographs o f  h is  w ife  and 
th e  co-respondent i n  a compromising pose* T h is was h e ld  s u f f i c i e n t  to  
prove th a t the w ife  was l iv i n g  in  a d u lter y , d e sp ite  ev idence th a t  
such photographs could  be produced by tr ick ery *

The burden o f  proof o f  a  matrimonial o ffe n c e  both  a t  Hindu 
and E n g lish  law i s  n ot as heavy a s  in  a cr im inal c a s e , but th e  f a u lt  
must be proved beyond reasonable doubtT^ norm ally  a d u lter y  caw on ly  
be proved by c ircu m sta n tia l evidence a s  d ir e c t  ev id en ce i s  r a r e ly  
forthcom ing* In  Kokhi v* T ehru^  th e  w ife  sought d iv o rce  on th e  
ground o f  her husbandfe  l iv in g  i n  adultery* The ev id en ce showed th a t  
he had cohabited  w ith  the o ther woman fo r  s e v e r a l years and two 
c h ild r e n  born to her* At the time o f  th e  p e t i t i o n  th ey  were l i v i n g  
under th e  same rooof* From t h is  i t  was r i g h t ly  in fe r r e d  th a t th ey  were 
l i v i ng; i n  adultery* The same d ec is io n  would no doubt be reached  on 
th e  same f a c t s  in  England. But the same could  n o t be sa id  o f  T£jj2fi£ 

where th e  husband a lle g ed  th a t h ie  w ife  was unchaste and 
le a d in g  an adu lterous l i f e ;  one Kartar used to  v i s i t  her and she had 
been- absent from her house fo r  about s ix  days co n tin u o u sly  w ithout 
exp lan ation* He. had seen  her a t  the f a i r  in  th e  company o f  two 
mil i t ary men, s i t t i n g  together and e a t in g  sw eets* T h is was h e ld  to  
be s u f f ic ie n t  to  prove th at the wife: had been l i v i n g  in  adultery*  
s uch am evidence would hardly le a d  ta  th e  in fe r e n c e  o f  a d u ltery  in  
England, where women are more independent and s o c ia l  customs q u ite

7<R«-taTli!»g»iq V Lfngaw a- A .I.H . 1 9$ 4  Aadh.. P r -  308*

Proo

p»- 31*

Eras 

p»- 31*

V* Bimla, A*I*R*. 1959 J* & K* 72*
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79d if f e r e n t .  In  Varadara.lulu v.«, Baby a husband p e t it io n e d  fo r  d iv o rce  

on th e  ground th a t h ie  w ife was l i v i n g  in  a d u lter y . He adduced 
ev id en ce th a t she ha&^been l i v i n g  in  i l l i c i t  in tim acy  co n tin u o u sly  
w ith  se v e r a l men and produced a photograph o f  the w ife  and her 
paramour. There was evidence as to> entry  by p o l ic e  showing th a t  when 
th e  a l le g e d  paramour was under lo ck -u p , th e  respondent had gone to  
see  him s t a t in g  h e r s e l f  to  be h i s  wife*. In  t h i s  case  th e ev idence was 
c le a r ly  stro n g  enough to  come to the co n c lu sio n  th a t th e w ife  was 
l i v i n g  in  a d u ltery .

S in ce  proof o f  'a d u lte ry 1 or ' l i v i n g  in  a d u ltery ' i s  a  
q u estio n  o f  evidence the L eg is la tu re  has in t e n t io n a l ly  l e f t  th e seo0
p h ra ses  und efin ed . The s o c ia l  s ta tu s  o f  th e  p a r t ie s*  th e ir  
r e la t io n s h ip  to  each other and the type o f  a s s o c ia t io n  have to  be 
taken in to  account* fo r  s o c ia l  conduct d i f f e r s  among In d ian s o f  th e  
p r o fe s s io n a l c la s s e s  from th at which. i s  normal among p eop le  l i v i n g  in  
a v i l la g e *  whose l iv e l ih o o d  depends d ir e c t ly  or in d ir e c t ly  upon 
agricu ltu re!*

79V«radara.1ulu v .  gaJa, A .I .E . 2965  M&*. 2 9 .
Chanda v ,  Kand.ii. A .I .E . 1965 Madh. P r . 2 6 8 ..

V\. A t t  Mm.-. 6 ft! K d : Jfwr , rt. I, «■ MM ' r‘
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CHAPTER V 
■ DESERTION

1 . THE INGREDIENTS OF DESERTION

To tie a  ground; fo r  divorcee under th e  E n glish  law'1, and Hindu
p

law  i n  Kenya d eser tio n  must he w ithout cause fo r  a  p er io d  o f  a t  
l e a s t  th ree  years immediately preced ing th e  p r e se n ta t io n  o f  th e  
p e t it io n *  I t  h as three e s s e n t ia l  in g red ien ts*  d isru p tio n  o f  
coh ab ita tion *  absence o f  ju st  or reasonable cause and t h e ir  
com bination throughout th e  three years im m ediately p reced in g  th e  
p r e s e n ta t io n  o f  th e  p e tit io n *  Hindu law in  In d ia  i s  d i f f e r e n t  i n  th a t  
a d ecree f o r  ju d ic ia l  separation: can be granted to  e i th e r  p arty  on 
th e  ground th a t th e  other spouse has deserted, th e  p e t i t io n e r  fo r  a  
continuous p er io d  o f  not l e s s  th a n  two years im m ediately  p reced in g  
th e  p r e s e n ta t io n  o f the p e t it io n *  The ex p la n a tio n  to  t h i s  s e c t io n  
d e sc r ib e s  'd e s e r t io n 1 a s  d eser tio n  o f  th e  p e t i t io n e r  by th e  o th er  
p a rty  t o  th e  marriage without reasonable cause and w ith ou t th e  
con sent car a g a in st  the w ish  o f such party^ i t  In c lu d es  th e  w i l f u l  
n e g le c t  o f  the p e t it io n e r  by th e  o th er p arty  to  th e  marriage*

The elem ents o f  d ese r tio n  ere s u b s ta n t ia l ly  th e  same as in  
E n glish  law.^ But what amounts to  ju s t  o r  reason ab le  cause in  E n g lish  
law* may n o t do so  in  Hindu law* owing t o  th e  d i f f e r e n t  customs o f  
Hindu so c ie ty *  Whereas in  E nglish  law d e se r tio n  i s  a  ground fb r  
divorce* in  Hindu law i t  can on ly  r e s u lt  i n  a decree o f  j u d ic ia l  
sep a ra tio n  but i f  th e  p a r t ie s  f a i l  to  resume co h a b ita tio n  fo r  a 
p eriod  o f  two years or upwards a f te r  th e  p a s s in g  o f  such a  d ecree , 
e ith e r  p a rty  can p e t it io m  fo r  th e  d is s o lu t io n  o f  th e  marriage* I t  
was h eld  in  Wary am v* P r itu a l  ̂ th a t  a decree fo r  d is s o lu t io n  o f

l  ( l )  (b) o f  th e  (E h glish ) M atrim onial Causes Act* 195°*
2S* 10 Cl) Cb) o f  the tKemya) Hindu M arriage and D ivorce  

O rdinance, I960*
^S*. 10 ( l )  (a) o f  th e  Hindu Marriage A ct, 1935; S ita b a i v* 

Ramchandra, A*I*B*» 1958 Boms* 116*
^Bininchandra v* Prabfravati* A*I*R* 1957 S*C* 176*
V  13  ( l )  ( v l i i )  o f  th e  Hindu M arriage A ct, 1955 a s  amended by 

th e  Hindu Marriage Amendment A ct, 19£k~
^War.vem: v .’ Prlt-palV A .I .E -  I 9 6 H PimJ.. 320-
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m arriage cou ld  n o t be granted at the in sta n c e  off the spouse a g a in st  
whom j u d ic ia l  sep aration  had been decreed and th e  remedy was n ot  
a v a ila b le  to  p ersons, who had been found g u i l t y  o f  m atrim onial lapses* . 
But s in c e  the Hindu Marriage Amendment Act,, 196b* e i th e r  p arty  to  th e  
m arriage can p e t i t io n  fo r  divorce on th e  ground th a t th e r e  has been 
no resum ption o f  co h a b ita tio n  for a  p eriod  o f  two y ea r s  or upwards, 
a f t e r  th e  p a ss in g  o f  a decree for ju d ic ia l! sep a ra tio n  in  a  proceed ing  
to  which they  were p a rtie s*  Tht o b je c t : off * t h i s  p r o v is io n  was to  g iv e  
ample tim e f o r  the p a r t ie s  to  r e c o n c ile  th e ir  d if f e r e n c e s  and t o  
d iscou rage  divorce*

"There i s  a  d i f f i c u l t y  in  d e fin in g  d eser tio n  and ca ses  may 
a r is e  in  which i t  would be very d i f f i c u l t  to  say  whether the f a c t s  
proved would f a l l  w ith in  the meaning o f  th e  s ta tu te *  W ithout 
attem p tin g  to  l a y  down a  p r e c ise  d e f in i t io n  o f  d e s e r t i o n ' ,  I  th in k  
i t  undoubtedly must mean a  w i l f u l  ab sen tin g  h im se lf  by th e  husband; 
and th a t  such absence and c e ssa tio n  o f  co h a b ita tio n  must be in  s p i t e  
off th e  w ish  o f  the w ife* She must n o t  be a  co n sen tin g  party.**^ MI t  
i s  e s s e n t i a l  to  the c o n s t itu t io n  off d e se r tio n  th a t  th e r e  should be a  
v o lu n ta ry  abandonment by the husband o f  th e  s o c ie ty  o f  th e  w ife

o
a g a in st  her w i l l *11 lo p e s  L*>J*» conveyed th e  same id e a  when he s a id ,
"A husband d e se r ts  h is  w ife  i f  he w i l f u l ly  a b sen ts h im s e lf  from th e  
s o c ie t y  o f  h i s  w ife in  s p it e  o f h er  wish*1*

The s t r e s s  in  th e  above d e f in it io n s  i s  on th e  1 v o lu n ta ry  
abandonment o r  c e ssa t io n  o f  co h a b ita tio n 1 off one spouse a g a in s t  th e  
w i l l  o f  th e  other* The g u ilty  spouse must WMd sep a ra te  w ith
th e  d e lib e r a te  and w il fu l  in te n tio n  o f  b r in g in g  th e  co h a b ita tio n  to  
an end* Thus there w i l l  be no d ese r tio n  i f  th e  husband i s  com pelled

^Sir G ressw ell C ressw ell in  Thompson v* T, (1858) 1 Sw* 8c Tr*
331 = l& f E*R* 706 a t  707*

^ S ir  James Hannen in  Town send v* 2U Cl8?3) L#H* 3  P* & M* 129 a t
130V

% 0P »  L*J* i n  Reg» v .  Leresche (1891) 3 Q*B* i*l8  a t  J+20*
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. 10to  se p a r a te , e . g . ,  when he i s  im prisoned or i s  unable to  jo in  the
oth er  because o f  a p o l i t i c a l  s itu a t io n  over which th ey  have no

I Ic o n tr o l .  In  Kobusr V4 K* th e  husband esca p ed  and came to  England, 
w h ile  th e  w ife  remained in. Poland* He wrocte to  her a sk in g  her to  
j o in  him i n  England, s in ce  i t  was n ot s a fe  fo r  Mm to  r e tu r n  t o  
Poland*. He made no attempt to  get her out o f  P oland . H is p e t i t io n  fo r  
d iv o rce  on the ground off d esertio n  was d ism issed  because th e  w ife  
had n o t d eserted  him , but was com pelled by circu m stan ces to  l i v e  
apart* Taking in to  account th e  r i s k  to  the w ife  in v o lv e d  i n  leav in gs  
P olan d , i t  seemed to  the court d i f f i c u l t  to  hold  t h a t  in  rem aining in  
a  country where people were sa id  to  be en sla v ed , she was g u i l t y  o f  
desertion*.

Lord Penzance d efined  d esertio n  i n  th e  fo llo w in g  words, "No
one can d e se r t  who does n ot a c t iv e ly  and w i l f u l ly  bring: t o  an end an
e x i s t in g  s t a te  o f  co h a b ita tio n  •*» I f  th e  s ta te  Of c o h a b ita t io n  has
a lread y  ceased  to  e x i s t ,  whether by the adverse a c t  o f  th e  husband, o r
w ife ,  or even by the mutual consent o f  b oth , 'd e s e r t io n 1 i n  my
judgem ent, becomes from th a t moment im p o ssib le  to  e i t h e r ,  a t  l e a s t

12u n t i l  th e ir  common l i f e  and home have been resumed*n
T h is i s  not e n t ir e ly  co r rec t, fo r  i t  presupposes an e x i s t i n g

s t a t e  o f  co h a b ita tio n  and common l i f e  i n  th e m atrim onial home* T h is
i s  to o  w id e, fo r  although in  th e  overwhelming m ajority  o f  ca sesm
d e se r t io n  in  fa c t  ta k es p la ce  between p a r t ie s  who are enjoying: s t a t e  
off c o h a b ita t io n , th ere are cases where th e  behaviour off a  spouse 
sep ara ted  under agreement could amount to  d esertio n *  In  fa c t  the  
p a r t ie s  need never have cohabited a t  a l l X^ and i n  c e r ta in  
circum stances even r e fu s a l to s ta r t  ch h a b ita tio n  can c o n s t itu te

^ Townsend v* T* (1873) L*R* 3 & H. 129*
1XKobus v* K* (1 9 5 8 ) The Times, Dec* 11; Kaye v* K. (1933) Th* 

Tim es, A p r il 1  Ta s im ila r  c a se , where the husband and h i s  w ife  were 
^kept ap art by compulsion)*

X̂ Lord Penzance in  F itzg era ld  v* £• (1869) L*R* I P #  & L* G9k a t  
p* 697#

X^De Laubenoue w» B.L. £18993 A-2; Fenugooal v .  Lakshaj* A .I.R *
1963 Mad. 288* (The fa c t  th a t  the w ife has n o t  l iv e d  w ith  th e  husband 
or  th e  m arriage was n o t consummated cannot make any d if fe r e n c e )  •



86

desertion***
Lord P enzance's statem ent was h e ld  to  he In a p p lica b le  in  c a s e s

1 5where th ere  i s  a lready a  fa c to  sep a ra tio n  between, th e  spouses*  
This; o r ig in a l  separation  may be c o n se n su a l^  or under com pulsion, and 
th e  d e se r t io n  s ta r t s  to: run from the time the g u i l t y  p a r ty  forms the  
in t e n t io n  to  l i v e  separate and apart p erm an en tly^  In  F o ster  v  
th e  w ife  p e t it io n e d  under th e Indian  d ivorce  A ct, 1869 > fo r  d iv o rce  
on th e  grounds o f  adu ltery  and d esertion *  I t  was contended on b eh a lf  
o f  th e  husband th at d eser tio n  had n o t been p roved , r e l ia n c e  b e in g  
p la ced  on F itz g er a ld  v* fJ? because the husband had n o t a c tu a l ly  end 
w il f u l ly  lirought th e  co h a b ita tio n  t o  an end* But: te n  years p r e v io u s ly  
th e r e  had been e a r lie r  d ivorce c r o s s -p e t i t io n s  which had been  
d ism issed  and th e  husband had r e je c te d  subsequent e f f o r t s  a t  
r e c o n c i l ia t io n  made by and on b eh a lf o f  th e  w ife* D esertion  i s  
abandonment a g a in st the w i l l  o f  th e  spouse charging i t  and th e  f a c t s
o f  th e  case came w ith in  the concept o f  d esertion *

20
In  Pul ford v* P* i t  was e s ta b lish e d  th a t the conduct o f  the  

p arty  charged must be looked at* I f  he or she has n o t reco g n ised  th e  
duty o f  coh ab ita tion  In  the married s t a t e ,  d e se r t io n  has arisen *
There may be a  complete renu n ciation  o f  th a t con ju ga l duty and an 
in te n t io n  to  put an end to  co h a b ita tio n , though th ere  i s  no 
m atrim onial home, and coh ab ita tion  as an e x i s t in g  s t a t e  o f  th in g s  has 
b een  suspended by circum stances n o t under the co n tro l o f  th e  party*
In  th e  words o f  Jeuae P*, "D esertion means th e  c e s s a t io n  o f

14Shaw v .  S . pL939"J P . 269. 
^Thnnmc \r. T, (1945) 62 T.L.R. 166.
l 6Pardv v ; £ .  [1939} P» 288 , 302 .
1 7Baekan v . B, [1 9 4 # ] P .  3O2  (C .A .) .
•~ F o s tg r  v .  F . ,  A .I .R . 1937 Qudlu; 1 1 6 , 1 1 9 , see  a lso  A.G.. Roy,

' Cnmmantarv on. Htndn Law. P atna, I9 6 0 , p . 8 6 .
t-ggPT-nTVI VV F . (1 8 6 9 ) L.B.. 1  P . & D . 69 4 .

^ P n lfoE d  V; [1 9 2 3 ] F . 18.
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cohabitatlbrn^ brought about by the fa u lt  or a c t  o f  one o f  th e  p a r t ie s * 
T h erefore , the conduct o f the p a r t ie s  must be considered#
'Cohabit a t io n 1 means l iv in g  to  get hen  as husband and w ife  and 
perform ing th e  r ig h t s  and d u ties  which flo w  out o f  th a t r e la t io n s h ip #  
I t  consi s t s  t in  th e  w ife  rendering w ife ly  d u t ie s  to  her husband and 
th e  husband ch er ish in g  and supporting h i s  w ife  a s  a  husband should* 
C oh ab ita tion  does n o t n o t n e c e s s a r ily  im ply th a t th e  p a r t ie s  must be 
l i v i n g  p h y s ic a lly  under the same ro a ff  ̂  The p a rty  who in te n d s  to  
b rin g  th e  co h a b ita tio n  to an end and whose conduct in  r e a l i t y  cau ses  
i t s  term in ation  commits the act oft d esertion #  D eser tio n  i s  a q u estio n  
o f  in t e n t io n  and th e  conduct o f  th e  d e se r t in g  spouse shows h i s

p"Z j*
in te n tio n *  D e se r tio n  i s  n o t a s p e c i f i c  a c t ,  but a  course o f  c^duct 
co n tin u in g  over a  con sid erab le  period?^ As th e s e  ca se s  were fo llo w ed  
by th e  Supreme Court o f  India in  Bjpinchandra v* P rab havati?^ Hindu 
law  appears t o  be id e n t ic a l  w ith  E n glish  law  so fa r  a s  th e  above 
p r in c ip le s  have been adopted*

D esertio n  req u ires  two elem ents on the p art o f  th e  d e se r t in g  
sp ou se , namely th e  f a c t  o f  separation  and an In te n t io n  to  d e s e r t , and 
th ere  w i l l  be no d eser tio n  u n le ss  both th e se  elem ents c o in c id e  in  
p o in t  o f  time# A dg. fa c to  separation  may tak e p la c e  w ithout th ere  
b e in g  an animua d eseren d l. but i f  th at animus su p erven es, d e s e r t io n  
w il l  b eg in  from, th a t  moment u n le s s , o f  co u rse , th ere  i s  consent on

pc
th e  p a rt o f  th e  other spouse* The sep aration  must a ls o  be  
u n ju s t if ie d  in  th e  sense th at the d e se r t in g  spouse must le a v e  w ith ou t

^ J e u n e  P* i n  Frowd v# F# F* 177*
^Bradshaw v . B. Q l89? ]  P . 21f.
2 3Slck er*  w  S . £ l3 9 9 j  P . 2?8.
2I*Day J* l a  W-tTiHngnn v .  w, (l89if) 58  J .P .  415 a t  W-6 ,
2% ipiEchaadra y .  P rabhavatl. A .I .B . 1 9 5 7  6 .C . 1 7 6 , 1 8 7 .
2 6P«rdv v . P . Q19393 P . 288, 302 (C .A .);  W illiam s v . W. £19392  

P* 365 , 368  CC.A.);
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reason ab le  cau se,  otherw ise h is  or her a ct w i l l  n o t amount to  

27d e se r t io n * '
( i )  The Fact o f Separation

There can be no d eser tio n  u n le ss  th ere  i s  sep a ra tio n  between 
the sp o u ses . T h is separation  can be actu a l*  a s  when one p arty  le a v e s  
th e  m atrim onial home and l i v e s  apart from th e o th e r , or i t  can be 
im plied* a s  when the p a r t ie s  l i v e  under the same roof*  but th e ir  
J o in t married l i f e  h as ceased to  e x i s t  as such* Where th e p a r t ie s  are 
l i v i n g  as two households u n its  under th e  same r o o f ,  t h i s  may or may 
n o t  amount to  fa c to  sep aration , depending upon, the fa c ts*  The tru e  
t e s t  o f  whether the separation  amounts to  d e se r t io n  i s  whether th ere  
ha© been a ren u n cia tion  o f  conjugal d u ties*

There may be no matrimonial home, and y e t  no f o r f e i tu r e  o f  
the r ig h t s  o f  the spouses* D esertion  i s  not: th e  w ithdraw al from a  
p la ce*  but from a  s ta te  o f  th ings*  The law  does n o t d ea l w ith  the
mere m atter o f  place* What i t  seek s to en force I s  th e  r e c o g n it io n  and

28d isch arge o f  the common o b lig a t io n s  o f  the m arried s ta te *  The
im p lic a t io n  o f  d esertio n  i s  the re  je a t lo n  o f  a l l  th e  o b lig a t io n s  o f  

29m arriage*'7 The mere fa c t*  that one o f  th e  sp ouses has renounced some 
o f  the m a r ita l o b lig a t io n s  or re fu sed  to  perform i s o la t e d  d u tie s*  w i l l  
n o t s u f f ic e  f o r  the purpose o f  d esertion *  e*g** r e f u s a l  by a  husband
o r  w ife  to  have sexual in te r c o u r se , however, w i l f u l  and u n ju s t if ie d

50does n o t o f  i t s e l f  amount to d esertion *  But the p o s i t io n  i s
d if f e r e n t  i f  the r e fu sa l i s  used a s  an excuse: fo r  d e se r t io n  or i t  i s
accompanied by other circum stances* e .g .*  where th e  sp ouses are

51l i v i n g  sep arate  and apart* The s itu a t io n  i s  s im ila r  i n  Hindu law* In  
Bhagwanti v* Sadhu^ i t  was h e ld  th at mere r e fu s a l  o f  m atrim onial bed  
by th e  w ife  i s  no d esertion ; th e  Hindu r e l ig io n  regard s ab stin en ce

27Frowd v* F . [190^ ] P . 1 7 7 , 179 .
28S ir  Henry Duka In  P uiford  w  P . [19233  P» 1 8  a t  2 1 -2 2 .
29P «trv V . £ .  [19523 P . 2®3 a t  215 (C .A .) .
^°W eatherley it. W* [ 1 9 ^ 3  628 R i d l e y ,  "The R efu sa l o f

Sexual In tercou rse  and th e  Caw o f  D esertion"  (19^8) 6*t L.Q.R. 2h3i ? .  
M. Bromley, Fam ily Lanr London,. 1962 , p p - IOO-IO3 .

^Hutchinson v, K. [19633 1 All E.E. 1*
52Bhagwaatl v . Sadha.  A .I .E . 196I  P u a j. 1 8 1 .



from sex u a l in terco u rse  'a s  a /v ir tu e*
There may be d ese r tio n , although husband and w ife  are l i v i n g  

in  th e same d w e llin g , i f  there i s  such a fo r sa k in g  and abandonment by 
one spouse o f  the other that the court can sa x  th a t  th e  sp ou ses were 
l i v i n g  sep arate  and apart from one another*^ D e se r t io n  cam e x i s t  
w hile  th e  p a r t ie s  are l iv in g  under the same roof*  The husband who 
sh u ts  h im se lf  In  one or two rooms o f  h i s  h ou se , and ce a ses  to  have 
an yth ing  to  do w ith  h is  w ife , i s  l i v i n g  se p a r a te ly  and apart from h er  
a s  e f f e c t iv e ly  a s  i f  they were separated by th e  o u te r  door o f  a f la t *  

I f  i t  i s  im p ossib le  f o r  the d e se r t in g  spouse to  f in d  
accomodation elsew h ere, he or sh e may be fo rced  by circum stances to  
l i v e  under the same roof a s  the other* Prjma f a c i e  i n  such a  ca se  th e  
p a r t ie s  are l iv in g  to g e th e r , as in  Bull, v* where th e  w ife  re fu se d  
to  converse w ith her. husband, to  have sex u a l In terc o u rse  w ith  him, t o  
s i t  in  th e  same room or at th e  same ta b le  w ith  him, to  go ou t w ith  
him , or t o  a llow  him to  have h is  own fr ie n d s  to  th e  h ouse, cooked h is  
m eals, though, he bought h is  own r a t io n s , and o c c a s io n a lly  mended h i s  
c lo th e s  fo r  him, i t  was held  th a t  th is  did n o t amount to  d e se r t io n  
and h er p rev iou s p eriod  o f d eser tio n  had been in terru p ted  by th e se  
acts*. But th e  presumption from l iv in g  under the same ro o f can be 
re b u tte d , as appears from Bartrnm v* Bs where a  w ife ,  who had 
d eser ted  her husband for  some y ea r s , went to  l i v e  under th e  same ro o f  
a s  her husband, on ly  because th ere  was no o th er  accom odation with in  
reach  o f  her work* She refu sed  to  s le ep  w ith  her husband, never went 
to h is  rooms or mended h is  c lo th e s ;  she cooked fo r  him and went o u t  
w ith  him, and a t tim es she even s a t  at the same ta b le  as her husband
fo r  meals* But i t  was held  th a t there was d e s e r t io n , and her p r e v io u s
p eriod  o f  d ese r tio n  continued*

^ B an ea v* H* £ l9 4 9 j  P* 227 a t  23% (C*A*)#
3Z‘Sansa V* K*, supra, a t p . 235#

v.. B. £L955Q P . 22% , 226, 228 (C .A .) .
3°Bgptram v .  B» [”19501 P , 1  CC.A,); a s im ila r  conclusion, was

reached in  Watson v* Tuckwell (1947)) &  T.L*R* 634*
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The t e s t  o f  d esertio n  i s  whether the sp ouses have ceased  to  
be one household  u n it  and have s p l i t  in to  two h o u se h o ld s^  But the  
w ithdrawal from coh ab ita tion  must be complete and th e re  can n ot be 
d e s e r t io n , i f  th e  p a r t ie s  continue to  perform ev e n  some o f  t h e ir  
m a rita l o b lig a t io n s*  The mere f a c t  th a t th e  husband pays fo r  th e  
m aintenance o f  h i s  w ife  and ch ild ren , when th ere i s  an im p lied  
se p a r a tio n , wi l l  n o t  prevent' th e  circum stances from amounting to  de 
fa c to  separation*  Thus in  Smith w  5*^ where a m arried cou p le  l iv e d  
fo r  years in i d if fe r e n t  p a rts  o f  the same h ouse, a f t e r  th e husband had  
withdrawn from; co h a b ita tio n  w ith  h is  w ife  and ceased  to> have anyth ing  
t o  do w ith  her a t  a l l  excep t to  le a v e  sm all sums o f  money from tim e 
to  tim e a t  a p la c e  where she could pick. thorn up, i t  was h e ld  th a t he 
was i n  d esertio n *

39In  Hones; v* H*/7 a man, h is  w ife and two daughters formed one 
household , sh arin g  th e  same l i v i n g  room, k itc h e n , s t a i r s ,  p a ssa g es  
and o f f i c e s ,  although the spouses always occup ied  sep a ra te  bedrooms, 
and th e  w ife  behaved in  such a  way towards her husband as to  in d ic a te  
th a t  she wished him to  le a v e  the house and n ot return* I t  was h eld  
th a t  there was no && fa c to  sep aration  to fcstund d e s e r t io n  by th e  w ife*  
Gross n e g le c t  or  chronic d iscord  i s  not a  ground fo r  d ivorce*

T h is  case  was fo llow ed  in  Savior v* where, a f t e r  a 
q u a rre l, th e w ife , ca st o f f  her wedding-ring and in d ic a te d  to  th e  
husband h er in te n t io n  o f no lon ger being a w ife  to  him* T h er e a fte r , 
although th e  p a r t ie s  continued to  l i v e  in  th e  m atrim onial home, th ey  
le d  e n t ir e ly  sep arate  l i v e s ;  th ey  occupied sep ara te  bedrooms, had no 
sex u a l in te r c o u r se  and the w ife  performed no w ife ly  d u t ie s  fo r  th e

ap£& v* H* [iSk& J  P* 2 2 7 ,  23 1 , 236  (C*A*.) ; L itt le w e o d  v* k*
[[19433 P* 1 1  C where th e  p a r t ie s  were o f  d isa g r e e a b le  n a tu r e , and th e  
m atrim onial s e r v ic e s  had n o t com pletely ceased ; h e ld  no d ese r tio n ) *

38Smith, v .  S . Ql9¥>3 49; S h U stoa  v .  £ .  (1945) 174 L .T . 105; j
Macdonald v .  M. (1859) 4 & Tr. 242 = 164 E .R . 1 5 0 8 .

39Hopes v .  H* [1 9 4 9 ] P* 227 .
^ N a y lo r  v .  N» £ 1 9 6 2 }  p * 2 5 3 .
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husband, The D iv is io n a l Court h e ld  th a t in  th e  c i r  cumst anc e s  th ere  
was d esertion *  S im ila r ly  in . Walker v* th e  p a r t ie s  l i v e d  in  th e  
same ho use ,  but the w ife  withdrew in to  a sep arate  bedroom, which she  
k ep t locked* She performed no household d u t ie s  fo r  the husband, who 
had t o  do> h i s  own washing, mending and ir o n in g . As h i s  w ife  would do 
no cooking fo r  him, th e  husband had h is  m eals ou t as o f te n  as  
p o s s ib le  and o n ly  cooked fo r  h im self on Sunday m ornings, a lw ays a t  a  
tim e when the w ife  was n o t u sin g  the k itch en  h e r s e l f ,1 When th e  
p a r t ie s  wished to  communicate w ith one another, th ey  d id  s o  by 
w r itten  n o te s ,. Om th ese  f a c t s  i t  was h eld  th a t  th e p a r t ie s  were n o t  
l i v i n g  to g eth er  i n  one household , and the w ife  had d ese r ted  the  
husband,' That separation  can e x i s t  w h ile  th e  sp ouses are  l i v i n g  under
the same r o o f  has; been repeated',.laid down,

3
I f  th e  t e s t  o f  s p l i t t i n g  the: m atrim onial home in to  twa 

household  u n it s ,  as expounded by Lord Denning in  Hones V , i s  
ap p lied  t o  Wanton v ,  th a t  d e c is io n  i s  in correct* . Here the w ife  
withdrew, from th e husband's bedroom and re fu sed  t o  have m a r ita l  
in te r c o u r se  w ith  him. She re fu sed  to  cook fo r  him , make h i s  bed, mend 
h is  c lo th e s  or perform any w ife ly  s e r v ic e s .  She never addressed  a  
word to  husband, except to  f in d  fa u lt  w ith  him* On th e se  f a c t s  
th e  learn ed  judge, P ilc h e r  <?•., granted th e  husband a d ecree on th e  
ground o f  d e se r tio n , although th e  evidence was th a t  the husband and 
w ife  continued to  l i v e  under th e same r o o f .  The c o r r e c tn e ss  o f  t h i s  
case was doubted by Lord Denning, who s a id , tfl  f in d  m y se lf  in  
agreement w ith  the d e c is io n s  o f  th e  D ivorce D iv is io n  excep t  
perhaps Wan bora v ,  W,,  where th e  p a r t ie s  were sa id  to  be s t i l l  in  one 
h ousehold . I f  th a t  means th a t ,  although l i v i n g  a t  arm 's le n g th , th ey  
were s t i l l  sh arin g  the same l iv in g  room, e a t in g  a t  th e  same ta b le  and

^ Walker  v .  W. £1952] 2 A ll E .B . 1 38  (C .A .);  Bafceg v .  B- £1952] j 
2  A H  E.R. 2^5 CC.A.) j Angel v .  A. £1946] 2  A ll  E .R . 6 3 5 ; Sh-nnfam vv
a .  (1945) 174 L.T . ZO5 ; W ilkes v* W. £1943 ]  P . 41; Smith » .  S . £ 1 9 4 0 ]  
P . 4 9 .

^ B o p es vv H. £1949] P . 227.
^^Waofron v ,  W. £1946]  2 A ll E.R . 3 66 .
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s i t t i n g  by the same f i r e ,  then I cannot agree w ith  th e  f in d in g  o f  
d eser  tio n *

The l i n e  between d ese r tio n , which i s  a ground fo r  d iv o r c e , 
and gro ss  n e g le c t  or chronic d iscord , which i s  n o t , i s  a v ery  f in e  
one* T h is l i n e  i s  drawn a t the p o in t where th e  p a r t ie s  l i v e  
se p a r a te ly  and ap art, when th e  l in e  d iv id in g  n e g le c t  or d isco rd  from 
d e se r t io n  i s  cro ssed , then  they  are no lo n g e r  r e s id in g  with, one  
another o r  co h a b itin g  w ith  one another*

Tfee phrases 'n o t r e s id in g  w ith one a n o tlie r ', ' l i v i n g  
se p a r a te ly  and a p a rt1,  or ' l i v in g  ap art' o r  'n o t  co h a b itin g  w ith  one 
a n o th e r ', mean th e  same th in g , and there i s  no s e n s ib le  d is t in c t io n

t

between them. They a l l  ex p ress  th e  f a c t  o f  separation*. The co n fu sio n  
a r is in g  ou t o f  th ese  phrases was the cause o f  th e  m isconceived  
d e c is io n  in  Evans v*. eS^ th e  husband had b o lte d  th e  doors o f  th e  
house a g a in s t  the w ife ;  she re -en tered  through th e  window, and 
afterw ards l iv e d  a g a in st heir husband's w i l l  i n  rooms d if f e r e n t  from  
th o se  occupied  by him* She had her m eals s e p a r a te ly , p a id  him n® r e n t  
and performed no dom estic or w ife ly  s e r v ic e s  fo r  him* The j u s t i c e s  
found, th a t  he had deserted  h e r , (a  f in d in g  f u l l y  j u s t i f i e d  accord in g  
to  w e ll  e s ta b lis h e d  p r in c ip le s )  and ordered him  t o  pay m aintenance 
fo r  th e  w ife  and children* But when the w ife  sou ght to  en force  the  
ord er , th e  D iv is io n a l Court by a  m ajority h eld  i t  was u n en forceab le , 
b ecau se , a lthough  the husband had d eserted  her and was s t i l l  
d e se r t in g  h e r , she was s t i l l  'r e s id in g  w ith ' him* T h is is~ ;$ e lf  
con trad ictory*  Haw. can anyone say th a t , a t  one and th e  same tim e , a 
w ife  i s  r e s id in g  w ith  her husband and t h a t  he has d eserted  her? She 
may be r e s id in g  a t  her husband's house but she i s  n o t  r e s id in g  w ith  
him*

The co rrect view was expressed in  Thomas v* th e  husband 
had d riv en  h is  w ife  ou t o f  th e  house and she ob ta in ed  ca'm&ihtehdnce \< j

^^Lord Denning in  Hopes v* H* pL9*f9]] 22? a t  235# 23?♦
V. E» [1 9 4 8 ] 1  K.B> 175.

^^Thoaaa v . T. Q1948J 2 K.B. 294.
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order on. the ground o f  h is  d ese r tio n . She afterw ard* retu rn ed  to  th e  
house and l iv e d  in  rooms e n t ir e ly  separate:.from  th o se  occup ied  by th e  
husband, a s i tu a t io n  in d is tin g u ish a b le  from Evans ^v. The 
D iv is io n a l Court h eld  th at she was e n t i t l e d  to  en fdrce her  
m aintenance order, because she had n ot resumed co h a b ita tio n  w ith  her  
husband.. The husband had deserted  her and was s t i l l  in  d esertion ;; she  
was n o t  co h a b itin g  w ith  him.

Evans v» E» were r ig h t ,  Mrs. Thomas would s t i l l  be 
r e s id i n g w ith  her husband. Indeed there i s  no reason  why Mrs. Thomas 
shou ld  be a b le  to  en force her order and Mrs. Evans should  n o t .  I f  
Mrs. E^ans, in s tea d  o f  g e t t in g  back, s tr a ig h t  through th e window, had 
sta y ed  away a few n ig h t s ,  go a s  to be ab le  to  say she had been * l i v i n g  
a p a r t1 from her husband, she would apparently have been a b le  to  
en force  her order j u s t  a s  Mrs. Thomas did;; but because she had 
nowhere e l s e  to  go, she could n o t . Such a  r e s u l t  i s  c le a r ly  wrong, a s  
was p o in ted  by Lord Denning a t  the end o f  h is  judgement in  Hopes v .
H .: l!r e l ie v e d  o f  Wanton v .  W. and Evaps v .  E . , th e law  becomes 
c o n s is te n t  on t h i s  su b jec t" . In  both th e  ca ses  the sp ou ses were 
l i v i n g  sep arate  and apart as two d is t in c t  household  u n i t s ,  a lthou gh  
in  th e  same house, and there was s u f f ic ie n t  sep a ra tio n  to  amount to  
d e se r t io n . Thus Evans v .  E ^  was wrongly d ecid ed .

( i i )  The In ten tion  to  D esert '
The fa c t  o f  sep aration  w i l l  n o t  amount to  d e s e r t io n , u n le s s

i t  c o ~ e z ls t 6  w ith  the in te n t io n  o f rem aining perm anently separated  on
49the p art o f  th e  g u ilty  spouseT Hindu law in  In d ia  has developed  in

50the same d ir e c t io n . F ollow ing E nglish  a u th o r it ie s ,  i t  was h e ld  in

^ E y a n s v .  E . £1948J  1 K.B. 1 7 5 .
^Commented upon i n  (1948) 64 L .Q .R ., pp. 8 ,  1 6 .
^ Williams w  W. [19391 365, 368 (C.A.); P ardT  v .  P . [19391  P*

2 8 8 ,  302  CC.A.) ; P.M. Bromley, Family, Law, p . 1 0 3 ; D. T o ls to y , The 
Lain and P r a c t ic e  o f  D ivorce. London, 1963* PP* 4 1 -4 2 .

W illiams, v .  W. [1 9 3 9 ] 385 C c.A .); Pgrdy v .  P . [1 9 5 9 }  F*
288  (C .A .)*  Lat e y  on D ivorcef 1 4 th . E d ., p . 104j Raydon on D iv o rceT 
5 th . E d ., p . 101.
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Knppan-n  ̂ v* Palaniammgl^  th a t the two elem ents req u ired  to  be
p resen t on the s id e  o f  the d esertin g  spouse to  c o n s t itu te  d e se r t io n
are the factum, o f  sep ara tion , and the animus d eseren d i or  in te n t io n
ta  b r in g  the coh ab ita tion  permanently to  an end* There i s ,  th e r e fo r e ,
the p o s s ib i l i t y  o f  a fle fa c to  separation  w ithout th e animus to
d e s e r t , i n  which case i t  cannot be h e ld  th a t the spouse charged w ith
d e se r t io n  i s  g u i l t y  o f  d esertion*  The fa c t  o f  sep a ra tio n  w ithout
in te n t io n  to  d esert permanently does n o t  c d n s t itu te  d esertio n *  In
Bjpinchandra v* Prabhavati^  the w ife l e f t  her husband’s  house in
shame, n o t  having the courage to face th e  husband, a f t e r  h is
d isco v ery  o f  her rep reh en sib le  conduct but t h is  d id  n o t render her a
d e s e r te r , fo r  when she l e f t ,  she had no in te n t io n  to  b r in g  th e
m atrim onial co h a b ita tio n  permanently to an end, nor d id  she form t h i s
in te n t io n  subsequently*

The permanence o f  the in te n t io n  turns <|e, fa c to  sep a ra tio n
in to  d esertio n *  A temporary separation  fo r  b u sin ess  or h e a lth  rea so n s

53w i l l  n o t  r a is e  a presumption o f animus d eseren d i. In £!§£& v* £* , 
the. w ife  was r e c e iv in g  treatm ent in  a m ental h o sp ita l*  She was not 
f i t  to  run a  home or look  a f te r  the husband* The husband had n o t  
provided a  home for  her nor was he ab le to  provide anyone to  lo o k  
a f te r  her* I t  was h eld  that she was not in  d esertion *  T his p r in c ip le  
was extended in  G. v* 0^  to  the case where th e w ife  l iv e d  
tem porarily  separate and apart from her husband not fo r  the sake o f  
her own h ea lth  but fo r  the p ro tec tio n  o f  her c h i ld ’ s  h ea lth *  There 
was no ev idence that the w ife  had d eclared , u n eq u ivoca lly  and fo r  a l l  
t im e , th a t  she would not l i v e  w ith  her husband again* She had

^Ktrnpgnqft Palaniammal* A*I.E* 1955 Mad* 471 (a  case  under th e  
Hadras Hindu Bigamy P reven tion  and D ivorce A ct, 1949)*

^ B jp jp  chan dr a P rabhavati. A*I*R* 1957 S*C* 1 7 6 , 182* (The 
a u th o r it ie s  o f  Kaydon on Divorce and H alsbury’ s  Laws o f  England* 3rd* 
Ed*, v o l*  1 2 ,  pp* 241-243* were there c ite d )*

33C lark v» C. Q1956J 1 A ll  E.R. 823.
^ G . v ,  G. Ql96i*3 1  A ll  E.R. 129  ( t h i s  w i l l  be f u l l y  d e a lt  w ith  

in  r e la t io n  to  ’ ju s t  cau se’ ) •
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m an ifested  no animus to bring: the coh ab ita tion  perm anently to an end, 
and com sequetly there was no desertion* I f ,  however, the w ife  had 
taken advantage o f  th e se  circum stances, which n e c e s s ita te d  temporary 
separation , and had declared  th at she would a t no tim e l i v e  w ith  th e  
husband a g a in , then an animus deserendl on th e  p art o f  th e w ife  might 
w e ll  have been in ferred*

However, a J u s t if ie d  temporary sep aration  can change i t s  
ch aracter  to  d e se r t io n , i f  the spouse o b lig ed  to  sep a ra te  en v in ces
h is  or her in te n t io n  to  b rin g  the coh ab ita tion  perm anently to  an end*

55IrL I* il le y  v* L> the w ife , who su ffered  from n e u r o s is ,  was l i v i n g  
apart from her husband* She was held  g u ilty  o f  d e s e r t io n , fo r  her  
a t t itu d e  went fa r  beyond sa y in g , MI cannot return  to  you a t p r e s e n t*n 
She added in  e f f e c t ,  Mand I  never w i l l* tt

S im ila r ly  in  Tomlinson v* T? a w ife  was h e ld  g u i l t y  o f  
d esertion *  She l e f t  the matrimonial home not m erely because she f e l t  
she must g et m edical a id  and go in to  h o s p ita l ,  a s in  fa c t  occurred , 
but because she intended  to  lea v e  her husband fo r  good* But in  
another case i t  was held  th a t there was no animus d eseren d i on the  
p art o f  the w ife , who was su b ject to  d e lu sio n s; she accused her  
husband o f  a s s o c ia t in g  w ith other women, attem pting to  murder her and 
a s s a u lt in g  her; she l e f t  the matrimonial home and never returned*  
A fter th ree  years th e husband p e titio n e d  for  d ivorce on the ground o f  
d esertion *  I t  was held  th a t a s the w ife wasrsuff^ringtrfrom  pardnoid  
psychoses and was a c tin g  under a d e lu sion  as to  th e husband1 s  v io le n t
in te n t io n s ,  she had no mental capacity  to  form an in te n t io n  to

57d esert*

^ L i l l e v  v* L* £ l 960j] P* 158, 1 8 3 ; a  s im ila r  co n c lu sio n  was 
reached in  K eeley v* K* (1952) 2 T.L.R. 756*

5%9TnllTison v* T* (1958) The Times, Kay 14; a s im ila r  co n c lu sio n  
was reached in  K eeley v* K. (1952) 2 T*I.R* 756; More v .  M* £1950]
P . 168; F u lfp xa  v* P* £19233 P* 1 8 , 23  (where th e  co h a b ita tio n  was 
suspended w h ile  the w ife  was in  the asylum* The husband in ten d ed  and 
put an end to  the coh ab ita tion ; he was h e ld  g u i l t y  o f  d e se r tio n ) *

^ P e r r y  v .  £.» Ql96if] 1 W.L.E. 91- see  a lso  George S* G ulick  and 
W illiam  S* Anderson, American Jurisprudence, vo l*  1 7 , Kew York, 1957 , 
P. 317*
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Where there i s  a d§, facto  sep a ra tio n , d e se r t io n  becomes 
o p era tiv e  from the tim e the g u ilt y  party forms the in te n t io n  to  l i v e  
perm anently separate and ap art, u n le ss  th ere  i s  con sent by th e o th er
spouse* The same a p p lie s  to Hindu law , e . g . ,  i f  th e r e  i s  a <Je fa c to
sep a ra tio n  in  e x is te n c e , the e s s e n t ia l  q uestion  i s  whether the a c t
can be a ttr ib u te d  to  an animus d eseren d i> Where a w ife  went to  her
fa th e r * s  house w ith the knowledge and consent o f  her husband and a t  
one s ta g e  expressed  her d esire  to r e jo in  her husband but la te r ^  
d e lib e r a te ly  stayed  away, in  s p ite  o f the fa c t  th a t  th e  husband 
o ffe r e d  to  take her back, i t  was held  th a t  her d e lib e r a te  a c t o f

58s ta y in g  o n , a f te r  her husband had c a lle d  back, amounted to  d esertion *59But in  Suryanrskasa. v* Venkata * the w ife  was taken  away by her  
fa th er  from the husband* s  house w ith the consent o f  th e  husband* I t  
was h e ld  th a t  there was nothing in  the attend ant circu m stan ces to  
warrant an in feren ce  th a t the w ife d esired  to  r e s id e  away from her 
husband or th a t her separate l iv in g  was a t tr ib u ta b le  to  an an-f,pma 
d eseren d i but she m ight become g u ilty  o f  d e se r t io n  l a t e r ,  i f  she 
in d ic a te d  an in te n tio n  to  l i v e  away from him permanently*

On the au th o rity  o f  Halsburyl s  Laws o f  England, 3rd* Ed*, p*
6022f l ,  i t  was held  in  Manglabai v* Peorao th a t th e  e ssen ce  o f  

d e se r t io n  i s  the in te n t io n a l permanent fo rsa k in g  and abadonment o f  
one spouse by the other aga in st the form er’ s consent* The abandonment 
must be in te n t io n a l and d e lib e r a te . The mere fa c t  th a t  th e husband 
wrote a  l e t t e r  in  anger to  the w ife  or her p aren ts sa y in g  th a t  he 
would have noth ing to  do w ith her i s  no ev idence o f  d e se r tio n  by the  
husband* F ollow ing the p r in c ip le  la id  down by Lord Penzance in  
F itz g e r a ld  v .  F.f2 to  the e f f e c t  that d eser tio n  means abandonment, and

^ s& vub gi v .  ££agSEP&, A*I,H* 1963 E ys. 3*
^ Suryanrakasa v* Venkata> A .I.R . 1961 Andh. P r . JfOZ*. 
^ Manglabai v» Peorao * A*I«R* Madh* P r . 193 > 195* 

v ,  Fgqulr.  A .I .E . 196O P uaj. 493 .
v .  £ .  (1869) L.R. I P .  & D. 694 a t  p . 69 7 .



im p lie s  an a c t iv e  withdrawal from co h a b ita tio n  th a t e x i s t s  ,  i t  was 
h e ld  in  Kako v* A i i t ^  th a t  the g i s t  o f  the m atrim onial o ffe n c e  o f  
d e se r t io n  c o n s is t s  in  the in te n t io n  o f  the d e se r t in g  spouse never to  
r e t t lm  to  th e  ma&ital home# While the d e c is io n  i s  c o r re c t  on f a c t s  i t  
i s  doubtfu l whether the statem ent o f Lord Penzance was r ig h t ly  
a p p lie d , because there was no a c t iv e  withdrawal from th e  e x i s t in g  
co h a b ita tio n  as the p a r t ie s  were already l i v i n g  S eparate and apart#  
The s i t u a t io n  where there i s  no e x is t in g  co h a b ita tio n  has been d e a lt  
w ith  e a r l ie r  in  t h is  chapter#

Both a t Hindu la w ^  and E n glish  law  d e se r t io n  commences from  
the tim e when the fa c t  o f  separation  and animus d eseren d i c o in c id e  Jan

The fa c t  th at the fffcto se p a ra tio n  e x i s t s  under
65com pulsion i s  im m aterial# In  Beekan v# B#r th e  sp ouses were com pelled  

by th e  enem& during th e  war tim e, to l i v e  in  sep ara te  camps; i t  was 
h eld  th a t th e re  was no d e se r t io n , u n t il  the w ife  m an ifested  her 
in te n t io n  to  d eser t her husband fo r  good and marry a Norwegian, w ith  
whom she had formed an attachment# D esertion  commenced when the  
ffljjS&S d eserep d l supervened# On the contrary th ere  was no in te n t io n  
to  d e se r t  perm anently and consequently no d e se r t io n  in  Kaye v» K* 
where the sep ara tion  was under compulsion# For a l l  p r a c t ic a l  purposes  
i t  was never p o s s ib le  fo r  the w ife to le a v e  P oland , and come to  
England nor was the husband ab le to jo in  her there# The husband's  
p e t i t i o n  fo r  d ivorce on the ©round o f  d e se r tio n  was d ism issed , fo r  he 
had f a i le d  to  prove th a t  the w ife  had the in te n t io n  to  d esert#  The 
l e t t e r s  from the w ife  had made i t  c lear  th a t she would have l iv e d  
w ith  her husband, had he gone to Cracow#

The same p r in c ip le  a p p lie s  where the compulsory sep a ra tio n  
ta k e s  p la ce  a s  the r e s u lt  o f  imprisonment o f  one o f  the spouses# Thus

63tCako v .  A -llt- A .I .E . i9 6 0  Pm;}. 328.
®*Ssai v .  Dav. A .I .E . 195O E. Pimj. 317 ( c i t in g  Baydon on D fyorcc. 

1 9 49 , PP. 9 9 -1 0 1 , 103 , P o lfo rd  v .  P . [1923} P . 1 8 ) .
65Baekan y .  B, [ 1948 ]  P . 302 (C .A .)j Sga.toa v .  S . (1954) Tte 

Tim es, June 19  ( th e  w ife  b ein g  lo y a l to her country; the husband was 
n o t unreasonable in  fe a r in g  to  return to  Poland;; h e ld  she was g u i l t y  
o f  d e se r t io n  a s  her duty to  her husband came b efo re  any lo y a l t y  which  
sh e m ight owe to  her country) *

^̂ Kaye v . K# (1953) ^he Times, April 1#
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67Townsend v* T* a  husband having committed se v e r a l t h e f t s ,  
separated  from h is  w ife  with, her knowledge and co n sen t, fo r  th e  
purpose o f  avo id in g  a rrest*  He was afterw ards a rrested  and im prisoned ,  
and having committed o th er  t h e f t s ,  a fte r  h is  r e le a s e ,  he was on 
subsequent o cca sio n s again  imprisoned* While in  p r iso n  and i n  th e  
in t e r v a ls  between h is  im prisonm ents, he kept up a correspondence w ith  
h i s  w ife  and made repeated  endeavours to induce her to  re tu rn  to  
co h a b ita tio n *  She re fu se d , and the coh ab ita tion  was never resumed*
Thw w i f e ' s  p e t i t io n  fo r  d ivorce on the ground o f a d u ltery  coupled  w ith  
d e se r t io n  was dism issed* I t  was h eld  th a t th ere  was: no d e s e r t io n , as  
th e  sep a r a tio n  on the part o f  the husband was involuntary*  S ir  James 
Hannon i n  th e course o f  h i s  judgement sa id  th a t  th ere  had never been  
a  vo lu n tary  abandonment by the husband o f  the s o c ie ty  o f  h is  w ife  
a g a in st her w ill*- He. never v o lu n ta r ily  absented h im se lf  from h e r , but 
was prevented  from r e jo in in g  her e ith er  by h is  imprisonment or by her  
r e fu s a l  to  resume cohab itation* I f  he had been l i v i n g  in  a d u ltery  
w ith  another woman, h is  p er s is te n c e  in  such a con n ection  would have 
beer, th e ,s tr o n g e s t  evidence o f  an In te n tio n  to  abandon h is  w ife ;  but 
th e r e la p s e s  o f the husband in to  a crim inal course o f  l i f e  do n o t in  
them selves a ffo rd  such evidence* There wsis no animus d eseren d i on the  
p art o f  th e  husband and the jig, fa c to  sep ara tion  in  i t s e l f  cou ld  n o t  
amount to  d esertion*

68However, the animus deserendi was found in  Drew v* D* where 
th e  husband, when le a v in g  h is  w ife , s ta te d  to  her th a t  he was go ing  
to  Ire la n d  fo r  a week1 a shooting* In  fa c t  he went to  A u s tr a lia  to  
escap e a r r e s t  on a  charge o f  embezzlement* He a ls o  had a d u ltero u s  
r e la t io n s  w ith  d if f e r e n t  women* Subsequently he was brought back and 
sen ten ced  to  ten  y e a r s1 penal servitude* I t  was h e ld  th a t  th e  
circu m stan ces under which the respondent l e f t  h is  w ife  c o n s t itu te d  
d e s e r t io n , and th a t th e  d esertio n  would co n tin u e , n o tw ith sta n d in g  th e  
f a c t  th a t  he was brought back to  th is  country in  custody and

67TownBea.d v .  T. Cl873) L.B . 3  P . & M. 1 2 9 .  
^D rew  v .  D. Cl8 8 8 ) 13 P.D.. 9 7 .
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prevented  by h is  imprisonment from retu rn in g  to h i s  w ife .  Once tim e  
has begun to  run, compulsory separation  w i l l  not in te r r u p t  i t .

2 . COItSTBUCT I  VS DESERTION

As has been seen  d esertio n  i s  not the w ithdrawal from a p la c e
gg

but from a s t a te  o f  th in g s , so th a t the spouse le a v in g  the
m atrim onial home i s  not n e c e s sa r ily  the d e se r t in g  p a r ty . Where one
spouse a c ts  in  such a w i l f u l ,  unreasonable and u n j u s t i f ia b le  way th a t
the o th er  i s  d riven  out by h is  behaviour, the former becomes g u i l t y
o f  c o n str u c tiv e  d e se r t io n , although i t  i s  the l a t t e r  who le a v e s  the
m atrim onial home p h y s ic a lly  and lo c a t io n a l ly ,  e . g . ,  where a husband
c a r r ie s  on an ad u lterous a sso c ia t io n  w ith  o ther women to  th e  d isg u s t
o f  h i s  w if e ,  which r e s u l t s  in  her le a v in g  the m atrim onial home. There
i s  no s u b s ta n tia l d iffe r e n c e  between a husband who f o r c ib ly  tu rn s h is
w ife  out w ith  the in te n tio n  o f bringing the m a rita l co h a b ita tio n
perm anently to  an end and one, who w ith l i k e  in t e n t io n ,  o b l ig e s  her

70to  le a v e  by h i s  a c t or words; In co n stru ctiv e  d e se r t io n  th ere  i s
71eacpulsive conduct; which has to  be ascerta in ed  in  th e  l i g h t  o f  the  

presum ption th a t a man in ten d s  the n atu ral and probable consequences 
o f  h i s  acts?^

As E n g lish  law has a great persuasive a u th o r ity  in  In d ia , th e  
p o s it io n  i s  p r a c t ic a l ly  the same a t  Hindu law . The concept o f  
c o n str u c tiv e  d e se r tio n  was w ell defined  in  T. R an gas w ami v .  T* 
Aravindflmmfl] was held  th a t in  ce r ta in  circum stances the
d e se r t in g  spouse may not be the person who a c tu a lly  le a v e s  th e  
m atrim onial home. The a ctu a l p a rtin g  may be due to  th e  d e se r t in g  
spouse making continued jo in t  l i f e  im p ossib le  and th u s com pelling  the  
d eserted  spouse to le a v e  the matrimonial home. In  such c a se s  
abandoning o f  the m atrimonial home i s  n ot the a c t  o f  th e  spouse who 
le a v e s  but the spouse who cau ses the departure. The t e s t  i s  n o t th e

69PuIford v .  P» Q1923] P» 18 , 21 ,
^ Graves v .  G, (1864) 3 Sw. & I r .  35°; Si,ck$rt v ,  S . T18991 P*

2?8.
^ Buchler v .  B. p .9473  P . 25 , 29-30 (C .A »),
^Edwards v .  E_. Q l948] P . 268  (C .A ,) .

Rangaswaml v. T. Aravindarmralf A.I.R. 1957 Mad. ZW5*
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abandoning o f  the m atrim onial home but the fa c t  th a t  th e  o th er  p a rty  
has caused such abandonment by h is  a c t io n s , s in c e  he must be taken to  
in te n d  the consequences o f  such action s*  I f  i t  i s  a  n a tu r a l  
consequence o f  th e  behaviour o f  one sphuse th a t th e o th er  w i l l  le a v e  
the m atrim onial home* th e  offending: spouse must be presumed to  have 
in ten d ed  th a t t h i s  should happen*

F ollow in g  th e  E n g lish  ca se , P ulford  v .  P?^ i t  was h e ld  in  
l e e l a  v .  Manohar^  th at th e  question  o f  d e se r t io n  cannot be decided  
by m erely  in q u ir in g  which party l e f t  the m atrim onial home f i r s t .  The 
husband may l i v e  th ere  but make i t  im possib le fo r  h i s  w ife  to  l i v e  
th e r e  and, i f  i n  th a t s t a te  o f  th in g s the w ife  le a v e s  th e  m atrim onial 
home, i t  i s  the husband who i s  g u ilty  o f  d e s e r t io n . The court has to  
lo o k  a t  the conduct o f  both spouses and the p a rty  whose conduct in  
r e a l i t y  b rin gs the co h a b ita tio n  permanently to  an end commits the  
a c t io n  o f  d esertion *

As in  sim ple d e se r t io n , th ere  must be an in te n t io n  to  b r in g  th e
76co h a b ita tio n  to  an end. As in  E n g lish  law so in  Hindu la w , a  mere 

wish to  ex p e l, even i f  i t  e x i s t s ,  without a c ts  eq u iv a len t to
77ex p u ls io n , i s  in s u f f ic i e n t  to  c o n st itu te  c o n stru c tiv e  d e se r t io n ;  The

in te n t io n  to  d r ive  away the other spouse can be in fe r r e d  from th e
conduct; o f  the g u i l t y  p a r ty , or i t  may be e s ta b lis h e d  in d ep en d en tly

78o f  such conduct, e*g*, in  Bpycj v .  B. a husband was co n v ic te d  o f  
in c e s t  and served  a term o f  imprisonment. Upon h is  r e le a s e  th e w ife  
condoned th e  o ffe n c e  and resumed co h a b ita tio n . He was su b seq u en tly  
co n v ic ted  o f  an in decent a s sa u lt  upon a g ir l  o f  13  y e a r s . Upon h is

H a l f o r d  v .  P . [1 9 2 3 ] P . 1 8 .
7^L eela v .  Manohar.  A .I .P . 1959 Madlu P r. 349*
76Hoaegood v .  H. (1 9 5O) 6 6 , part I ,  T .L.R . 7 3 5  (C .A .) .

Perumal  v ,  Sjthalakshm i . A .I .R . 1956 Mad, 415 (where an 
ex h a u stiv e  stu d y  o f  E n g lish  case law  was made, and a s s is ta n c e  was 
drawn from L atey  on D ivorce . 14 th . Ed*, pp. 104-105; D. T o ls to y , The 
Law_^and Pr a c t ic e  o f  D ivorce. 2nd. Ed*, pp. 34-35; Raydon on D iv o rce , 
4 th .  Ed*, pp. 101-102 ; S ir  Henry R attigan , Law o f  D ivorce (a p p lic a b le  
t o  C h r istia n s  in  In d ia ) , 2nd. E d ., p . I39i*

Boyd Y, B . [ I 9383  4  A l l  E .E , l 8l .

4
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second r e le a s e  he o ffe red  to  come tack  to  th e w ife*  who d e c lin e d  h is  
o f f e r  and p e t it io n e d  fo r  d ivorce on the ground o f  d eser tio n *  I t  was 
h e ld  th a t  the hushand was; n o t  g u i l t y  o f  c o n str u c tiv e  d e s e r t io n , fo r  
th e re  was no c le a r  in te n t io n  on h i s  p art to  d r ive  th e  w ife  away* The 
mam was; a. se x u a l p erv e r t , who was unable to  c o n tr o l h im self*

In  t h i s  case th e  husband was held  to. have had no nmjurnA 
deserem di irresp ec tiv e ; o f  h is  bad conduct* I t  i s  subm itted  th a t  t h i s  
was wrong* The conduct o f  the husband proved h i s  in te n tio n *  A husband 
who s u b je c ts  h i s  w ife  to  a  lo n g  s e r ie s  o f  a c t s  o f  i n s u l t s  and c r u e lty  
which u lt im a te ly  causes her to  le a v e  the m atrim onial home w ith  her
ch ild re n  cannot be heard to  say th a t he had no in te n t io n  to  d r iv e  h er

79out* The presum ption th a t a  person must be taken to  in te n d  the
n a tu r a l consequences o f  h is  a c ts  i s  a lso  a p p lica b le  to  a ca se  where
the husband1 s  conduct i s  d irected  towards a th ir d  p erson  which he

80must know w i l l  a f f e c t  h is  w ife  in d ir e c tly * On
The conduct o f the husband in  B^yd v* B* was so h ein ou s in

r e la t io n  to  h is  daughter th a t the w ife was f u l l y  j u s t i f i e d  in  l iv in g ^
82sep ara te  and apart from him* The p o in t i s  c la r i f i e d  in  W* v* W*t 

where the f a c t s  were s im ila r*  The husband was g u i l t y  o f  in c e s t  w ith  
h is  daughter and was sentenced  to a term o f  imprisonment* On h is  
r e le a s e  he sought r e c o n c il ia t io n  with h is  w ife* At f i r s t  she seemed 
w il l in g  to  r e c e iv e  him but la t e r  she wrote him a l e t t e r  t e l l i n g  him 
n o t to  come to  her house any more* because o f  what he had done to  the  
second daughter* Then the w ife  got a sep ara tion  order w ith  a  
n o n -co h a b ita tio n  c la u se , on the ground o f  her husbandfs  c o n s tr u c t iv e  
d esertio n *  On appeal by the husband i t  was h e ld  th a t th e  husbandf s  
o ffe n c e s  a g a in st  the two daughters, even i n  the absence o f  r e p e t i t io n  
o r  p e r s is te n c e  by him, co n st itu te d  such cru e l conduct a s j u s t i f i e d  
th e  w ife  in  b rin g in g  th e  coh ab ita tion  to am end; th ere  had been  
c o n str u c tiv e  d esertion* I t  was exp ressly  s ta te d  th a t Boyd v* B* was

79Tfiontas v .  T. Ql92ifJ P . 19^ (C .A .) .
^°EAwards w  £ .  [1 9 ^ 8 ] P . 268 (C .A .).
8 lSafflLv. B. [ 1938J  h A ll E .P . 181.
82W. v .  W, [1 9 6 1 3  2 All. E.R. 626.
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wrongly d ecided .
T h is  can. be compared with, the s i tu a t io n  in  an In d ia n  case  

where th e  ex p u lsiv e  conduct d ire c te d  a t th e  w ife  by th e r e la t io n s  o f  
th e  husband* to  which he took no ob jection *  was imputed to  the  
husband h imse l f *  In  Ram v* Dev?^ a  w ife*  who was l i v i n g  w ith  her  
husband and h i s  fam ily* a lleg ed  th a t the husband1 s  fa th e r  made 
improper overtu res to  her* The fa th e r -in - la w  asked her to  massage 
him; on another occasion  he asked her to remove her v e i l  and show h er  
fa ce  to  him* She complained to  her husband* who re sen ted  th e  
a lle g a t io n ;  she was i l l - t r e a t e d  and beaten* L a ter  she was se n t away 
to  h er  parents* house* The husband never wrote to  h er  i n  s p i t e  o f  th e  
fa c t  th a t she sen t sev era l le tte r ©  in c lu d in g  a r e g is t e r e d  one* She 
had t r ie d  to b r in g  about r e c o n c ilia t io n *  but fa i le d *  She in s i s t e d  
th a t her husband should l i v e  sep a ra te ly  from h is  parents*  to  which he 
was n o t  agreeab le* I t  was h e ld  th a t the w ife  was j u s t i f i e d  in  l i v i n g  
apart from the husband on account o f  the conduct o f  th e  husband and 
h is  fa th er*  The husband was consequently in  d esertio n *

I f  a husband brings a concubine in to  th e  m atrim onial home, in
consequence o f  which the w ife  lea v es*  he must be presumed to  have 
in ten d ed  to  d rive the w ife out and consequently  he i s  in  d esertion *
In  S tr e e  v* the husband brought a concubine in to  the house where 
h is  w ife  wan l i v i n g  w ith  him and she l e f t  him* R ely in g  on S ic k e r t  v* 
S*^ and Difffrittsftrn v* i t  was h eld  th at such conduct a s  th a t o f  th e  
husband amounted to  desertion*

A man, s  in te n t io n  must be d is t in g u ish ed  from h i s  d es ire*  Thus 
he may w ish  h is  w ife to  remain w ith  him but i f  he b r u ta lly  i l l - t r e a t s  
her i n  such a  way that* as a reasonable person* he must know th a t she 
w i l l  consequently  lea v e  him* the in feren ce  i s  th a t  he must in te n d  her  
to  lea v e*  even though he may want or d e s ir e  her to  stay*  T h is i s  th e

^Ram v* Dev* A*I*R* 19 5$ E* Pumj* 317#
^ S t r e e  v* S** A.I*R* 1935 Had* 5*̂ 1* Sp* Ben* (A case under th e  

Ind ian  D ivorce Act* 1869) ♦
& 5S l s k S E t  V .  S. [1&99J p . 278*
^ P ick liso R  v* D* (188'9 ) 62 L*T«. 330 ,
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in f e r e n t ia l  or o b je c t iv e  te s t*  According to Latrg v* prima f a c ie  
a  man must be presumed to  in ten d  the n a tu ra l consequences o f  h is  a c ts*  
though i t  i s  always open, to  him to rebut t h i s  presum ption i f  he cam?^ 
I n  p r a c t ic e  i t  seems im possib le to rebut t h i s  presumption* accord ing  
to  di c t a  in  some cases*^ although i t  i s  not an  ir r e b u tta b le  
presum ption o f  law; i f  a  woman* whose husband i s  ca rry in g  on an 
ad u ltero u s a sso c ia tio n *  withdraws from co h a b ita tio n  and r e fu s e s  to  
resume i t  u n le s s  he g iv e s  up the connection* what ev idence w i l l  be 
n ecessa ry  to  rebut the presumption th a t the husband in tend ed  her t o  
put am end to  the matrimonial consortium?

The conduct which d r iv es the o th er spouse away must be grave
and w eighty* The t e s t  i s  the same as th a t ap p lied  to  nd out whether
a. spouse has ju st  cause fo r  le a v in g  the other im a case o f  sim ple
d eser tio n *  The conduct e x p e llin g  a spouse from th e  m atrim onial home
must exceed  i n  g ra v ity  such behaviour* v e x a tio u s  and tr y in g  though i t
may be* as every spouse bargains to  endure when a ccep tin g  the o th er
fo r  b e t te r  or for worse* ffI t  may no doubt be g a llin g *  or in  some
sense o f  th e  word* h u m ilia tin g  for a w ife  to f in d  th a t the husband
p r e fe r s  th e company o f  h is  men frien d s*  h is  club* h is  newspaper* h is
games* h i s  hobbies or indeed h is  own so c ie ty *  to  a s s o c ia t io n  w ith  h er
and a husband may have s im ila r  grievances a g a in st h is  w ife*  But t h i s
i s  what may be c a lle d  the reasonable wear and te a r  o f  married l i f e
and i f  i t  were a ground for  d ivorce a heavy t o l l  would be le v ie d  on

qoth e  in s t i t u t io n  o f  matrimony

v . L* Q1953J A.C.. k 02; I a t £ £ 3  V* W. £ l9 5 6 J P . 344 ; In to-am
v* I*  £l956>] R* 3901 s e ® a lso  A*L* Goodhart* "C on stru ctive  D eser tio n 11 
(1955) 71 L*Q*R* 3 2 ; A*L* Goodhart. “C ru elty . D esertio n  ^ 4  Ipaaimltv 
t o  Matrimonial:Law11 (196 3 ) 79 L*Q*R* 9 8 * pp* 110-116*

8&Hosegood w  H. (1 9 5 0 ) 66  T»LJ?, 7 3 5 ,  738-739 (C -A .)*
^ o r d  Green H*R* m  Buckler v* B*. £ 1 9 4 7 3  P* 2 5 , 30 (C*A*);

Cor e l l  Bgg^ites* J** in  S ick ert v* S* £18991 B* 27& a t p* 284; Royal 
Commission on d ivorce recommended by & m ajo r ity  th a t  t h i s  presum ption  
should  be ir r e b u tta b le  (I95& ), CmcU 9 6 7 8 ; s e e  a ls o  Lord Denning*

(1943) 61 l*q*r* 3 7 9 * 381*
^AsqnLth L*J* in  Buchler v* B* £19473 P* 25, W (C.A.).
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Lord P orter me ant the same th in g  when lie s a id ,  11A husband * s
ir r i t a t in g ,  h a b its  may so g e t  on the w ife  * s  n erves th a t  she L eaves a s
a  d ir e c t  consequence o f  them but she would n o t be j u s t i f i e d  in  d o in g
so* Such i r r i t a t i n g  id io sy n c r a s ie s  are p art o f  th e  l o t t e r y  in  which
ev ery  spouse engages on marrying and ta k in g  th e  p artner o f  the.
m arriage ,ffo r  b e t te r ,  fo r  worse11* The course o f  conduct must be grave
and c o n v i n c i n g * T h e  mere fa c t  th a t the w ife  i s  a  s l u t  does n o t
j u s t i f y  the husband in  le a v in g , and the w ife  i s  not i n  c o n s tr u c tiv e
d esertion ?^  The same i s  tru e a t  Hindu law* In  v*
a  husband p e t it io n e d  fo r  a  decree o f  ju d ic ia l  sep a ra tio n  on th e
ground o f  d e se r t io n  a lle g in g .th a t  the w ife  q u a rre lled  and d isobeyed
h is  mother and made h is  l i f e  unhappy by freq u en tly  p ic k in g  p e t ty
q u arrels w ith  h is  mother* The co u rt, ■ fo llow ed  a dictum  o f  Lord P o r te r  

gt>in  Lflqg v* L* to  the e f f e c t  th a t , though a husband's i r r i t a t i n g  
hab its: may so  g e t  on the w ife 1 s  nerves th a t  she le a v e s  a s  a d ir e c t  
consequence o f  them, she would n o t be j u s t i f i e d  in  d o in g  so* Such 
i r r i t a t i n g  id io s y n c r a s ie s  are part o f  the lo t t e r y  i n  which every  
spouse engages on marrying, taking the o th e r  partner o f  th e  m arriage 
"for b e t t e r ,  fo r  worse"„ I t  was h eld  th a t the husband was not 
e n t i t l e d  to  a  decree o f  ju d ic ia l  separation ; the w ife  was n ot in  
d e s e r t io n , because she had o ffered  to  come and l i v e  w ith  th e  husband 
and he re fu sed  to  have her on the above p re te x ts*  Having accep ted  her  
in  marriage b efore the n u p tia l f i r e ,  he has to  make a llow ance fo r  her  
i r r i t a t i n g  id io sy n c r a s ie s*  Her conduct was n o t  e q u iv a le n t  to  
d is m is s a l from the consortium* On the o th er  hand th e  husband was in  
co n str u c t iv e  d ese r tio n  in  n o t tak in g  her back*

Conduct d r iv in g  the p e t it io n e r  out need n ot amount to  a
95m atrim onial o f fe n c e , but i t  must be grave and weighty* In  Saunders

^ L a rd  P o rter  in  Lang w* L* £1955] A*C* l f i Z 9 413*
^ Bartholomew v .  B» [1 9 5 2 ] 2 A ll E .R . IO35  (C .A .) .
9-%ar-OTan v .  Prabhadevi.  A .I .E . 1964  Madh. P r . 2 8 .

9 i*LSB£ V. hr [1955[J A’ C* W2 ,  4 1 8 .
95BraCKLer v .  B. [1 9 4 7 ] P .  25 (C .A .) .
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a l le g in g  d e se r t io n  and w ilfu l n e g le c t  to  m aintain* The w if e ' s  case  
was th a t  he: opened her l e t t e r s ;  he had done n o th in g  to  p r o te c t  h er , 
when h is  fa th e r  abused her; he was unduly hard on her a t th e  b ir th  
o f  th e c h ild  * making her work lo n g  hours i n  the shop th ey  owned; he 
k ep t h er sh o rt o f  money, showed a la c k  o f  co n sid era tio n  in  th e  burden 
th a t she was h earing  in  the shop and a t home; he had done n o th in g  to  
h elp  her when the c h ild  was i l l *  The j u s t ic e s  found th a t th e  husband 
had shown a considerab le degree o f  c a llo u sn e ss  and la c k  o f  
co n s id er a tio n  fo r  the w ife 's  f e e l in g s ;  he had d eserted  h er , and 
th ey  made a  maintenance order* The appeal by the husband was 
d ism issed ; i t  was held  that both in  c r u e lty  and c o n str u c t iv e  d e se r t io n  
th e  t e s t  was whether the conduct o f  the g u i l t y  spouse was grave and 
weighty*

was h e ld  th a t  the e s s e n t ia l  elem ent o f  d e se r t io n  must be an in te n t io n  
to  b r in g  th e  coh ab itation  to  an end* The husband's behaviour may be 
so bad th a t h is  w ife le a v es  him, but the court must be s a t i s f i e d  th a t  
th e  conduct o f  the husband i s  such as to  show a c le a r  in te n t io n  on 
M s p a r t to  d rive the w ife away* S im ila r ly  in  S h e ila  l  er v* JpjP
M,»K<«TTe:r̂  fo llo w in g  Buckler v* B*-, i t  was h eld  th a t  mere n e g le c t  by 
th e  husband and use o f  abusive language do mot e n t i t l e  th e  w ife  to  
le a v e  th e m atrimonial home and the husband was n o t i n  c o n stru c tiv e  
d esertion *

Where the case sought to  be made i s  i n  th e  nature o f  c r u e lty ,  
i t  i s  n o t  p o s s ib le  to  b u ild  up a case o f  c o n str u c tiv e  d e se r tio n  by

lim e s , e*.g*:, in  H ella  Kgufmamn V* £*£2; fo llo w in g  Buckler v* g*-, i t
D ivorce law in  Kenya has a lso  developed on somewhat s im ila r

1  2  what i s  r e a l ly  a case o f  unproved c r u e lty . In  T immins v* T . , a w i f e ' s

^ S au n d ers v* S. £1965]  2 WJ,*R. 32*
^ H ella  Kanfmanni v* H*K* (1949) 23 (2 )  K.L*R* 52* 
^ Brrchler v* B* £19473 25 (C*A*)*
99 y* John H cK eller (1956) 29 K.L*R* 101*
^P lka v» P . [1954] P* 8 1 , 87 (C J U ).

ms v*. T* £1953]] 1 67  (C*A*)
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a lle g a t io n s  o f  cru e lty  were not proved* y e t  the Court o f  Appeal by a 
m ajority  h e ld  th a t the same fa c t s  were ju s t  cause fo r  se p a r a tio n  
from h er husband* Hodson L .J .*  d issen tin g *  s ta te d  th a t  c r u e lty  does 
not. shade o f f  in to  ju s t  cause. S im ila r ly  in  S k u ll v .  S? Lord Herriman 
P* s ta te d  th a t  the same conduct as f e l l  sh o rt o f  c r u e lty  cou ld  n ot be 
d ressed  up as co n stru ctiv e  d e se r t io n . fifecy* v .  S .  was fo llo w ed  in  th e  
Indian  c a se , Abraham v .  A ., where i t  was l a i d  down th a t conduct which  
fo r  one reason  or another f a l l s  sh o rt o f  cru e lty *  may n e v e r th e le s s ,  
a ffo rd  good cause fo r  leaving*  but the same ev idence a s  h as been  
g iven  in  an improved5Sasenof c r u e lty  cannot be r e l i e d  on to  e s ta b l is h  
co n stru c tiv e  d e se r t io n .

In a recen t case^ a w ife brought p roceed in gs b efore  th e  
j u s t ic e s  a l le g in g  p e r s is te n t  c r u e lty  and d e s e r t io n . The a l le g a t io n s  
in clu d ed  p h y s ic a l v io le n c e  s u f f ic ie n t  to  c o n s t itu te  a  th r e a t  o f  
in ju ry  to: 'limb* and other conduct by the husband which caused  her 
to  attem pt s u ic id e ,  The. ju s t ic e s  found th a t  p e r s is t e n t  c r u e lty  was 
n o t proved but that there had been c o n stru c tiv e  d e s e r t io n  by the  
husband. Oil appeal the D iv is io n a l Court h e ld  th a t th ere  must be a 
rehearing* because, among other fa cto rs*  in  the c ircu m sta n ces, the  
two f in d in g s  were in c o n s is te n t  and the f in d in g  o f  c o n s tr u c t iv e  
d e se r t io n  r a ise d  the su sp ic io n  th at a wrong t e s t  had been a p p lie d , 
the r ig h t  one being whether the husband was g u i l t y  o f  such grave and 
w eighty misconduct th a t he must have known th a t th e  w ife*  i f  she  
a cted  l ik e  a reasonable woman* would in  a l l  p r o b a b il ity  withdraw
permanently from coh ab ita tion .

fb 7Timmins v .  T* I s  in c o n s is te n t  w ith Barker v .  B.* where Hodsom
JV s a id .  f,I t  i s  n o t open to any court to  sa y  ‘M s  I s  n o t c r u e lty ,
b u t I s  so near I t  th at i t  amounts to  grave and w eighty  m atter
j u s t i f y in g  sep ara tion . f n The same learn ed  judge r e i t e r a t e d  t h i s

3SkuLI v* S* [I95V ] P* 4 5 8 .  
^Abraham, v .  A*,, A*I«S» 1959 Kerv 75* 79*
^ G r if f ith s  v .  G* [I9& t] 3 -fill EJU 929*
6£ im iiS 2 .v *  T. [19 5 3 ] 2 A ll  E.E* 18?  (C .A .) .

Banker v* B* Ql949] P* 219* 226; see also; Brlrfct v .  B . pL95V] P»
270; H ill, v .  H* r i 9 ^ 1  P* 291; L io n e l R osen, nC ru elty  and 
C onstructive^D esertion 11 (195^) 17  M.L.R. 2 .
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argument, in. P ike v .  P# where Denning 1 . J* s ta te d  th a t  sep a ra tio n  
could  he J u s t i f ie d  by conduct d if fe r e n t  from, c r u e lty  but n o t by 
conduct l e s s  than cruelty*  I f  the conduct complained o f  i s  too  
t r i v i a l  to  amount to  c r u e lty , i t  cannot be s u f f i c i e n t l y  grave and 
w eighty to  amount to co n stru ctiv e  d esertion *  In  Young: v* Y? an 
attem pt was made to r e c o n c ile  P ike v* pj^ and Tfnrmjrrg v* JjP* on the  
ground th a t  in  the la t t e r  the husband* s  d ic t a t o r ia l  and overb earin g  
coduct was not due to any d es ir e  to  in ju r e  or d i s t r e s s  h i s  w ife  and 
fo r  th a t reason , and th a t reason o n ly , i t  was n o t c r u e lty .  Where th e  
g r a v ity  o f  the conduct i t s e l f  i s  in  q u e stio n , i r r e s p e c t iv e  o f  i t s  
m otive o r  i t s  e f f e c t s ,  the standard i s  th e  same fo r  good cause fo r  
sep a ra tio n  as w e ll as fo r  cruelty*

I’h is  seems to  crea te  an excep tion  ra th er  than make 
r e c o n c i l ia t io n  because the judgement g iv e s  reason s why th e  same grave 
and w eighty conduct does not amount to c r u e lty , and does n o t  la y  down 
th a t  conduct l e s s  than c r u e lty  w i l l  s u f f ic e  fo r  c o n s tr u c t iv e  
d e s e r t io n , which was the p r in c ip le  on which v* ^* was d ecid ed .
However, r e c o n c il ia t io n  i s  p o ss ib le  where the conduct ca u sin g  th e

12
sep a r a tio n  i s  d if f e r e n t  from cr u e lty , such as h a b itu a l drunkenness 
o r  any ad u lterous a s s o c ia t io n ^  but n o t where the conduct i s  in  the  
n a tu re  o r  form o f  cru elty*  C onversely, i f  th e conduct o f  a  spouse  
amounts to  c o n str u c tiv e  d ese r tio n , i t  can be h e ld  to  c o n s t itu te  
c r u e lty , a s lo r d  Herriman P* h eld  in  th e  fo llo w in g  w ords, " I f  th e  
i l l - t r e a tm e n t  c o n s is t in g  o f d e lib e r a te ly  in d u cin g  b e l i e f  in  an 
a d u ltero u s a s so c ia t io n  i s ,  in  appropriate c ircu m stan ces, h e ld  
s u f f i c i e n t  to  j u s t i f y  the a lle g a t io n  that the w ife  h a s  p o s i t iv e ly  
been ex p e lled  from the home, I  can see  no reason  why th e  same conduct 
should n o t be h e ld  to  c o n s t itu te  the o ffe n c e  o f  p e r s is t e n t  c r u e lty • **

v* ]?* £ l9 5 4 j  S i ,  87-88 (C .A *).
^Youn&: v* Y* [ 1962]  3 A ll E.R* 120*
10PikSLV* P , [1954] p* 81  (C .A .). 
i:L£imffiiML V* T, [1953 ] 2 AH E*B. l 8? (C .A *).
^ H gH .v* . H. [1962] 3 A ll  E.B* 318 <C*A*K
X^ jlz g a la  v* P*. (1896) 12 T*L*B* 451; P ick ln sa n  v* D. (1 8 8 9 ) 62 

L*T* 330 .  T his wa7 app lied  under the In d ian  D ivorce A ct, 1869 , in  
S tree  v* S * ,,A .I .B *  1935 Had* 541 ^Sp* Ben*)*

X/fWalker v* W. [1 9 623  P* 42 .



108

At Hindu law  in  Hutal v .  Gopi1 * a w ife , who had l e e n  beaten  
o c c a s io n a lly  by her husband, went to her fa th er* s  h ou se , whereupon 
th e  husband launched a crim inal p rosecu tion  a g a in s t  th e  fa th e r ,  
a l le g in g  th a t he en ticed  away the w ife  fo r  immoral purposes and to  
procure her rem arriage* The fa th er  was acqu itted* T h is was c le a r  case  
o f  c r u e lty , as was r ig h t ly  held*. Kanhaiya Singh J . in  th e  course o f  
h i s  judgement sa id  th a t even i f  the conduct o f  th e  husband d id  n ot 
amount t o  c r u e lty , the behaviour o f  the husband was su ch  th a t  th e  
w ife  would be f u l l y  j u s t i f ie d  to  withdraw from coh ab ita tion * . The 
d is t in c t io n  between cru e lty  and ex p u ls iv e  conduct which amounts t£  
c o n str u c tiv e  d eser tio n  does n ot seemi to  have been drawn* T h is  
d is t in c t io n  i s  im portant because i f  a  w ife* s  p e t i t io n  on th e  ground 
o f  c r u e lty  i s  d ism issed  on the ground th a t the conduct com plained o f  
i s  n o t s u f f i c i e n t ly  grave and w eighty to  amount to  c r u e lty ,  she i s  
estopped from b rin gin g  a fr e sh  p e t i t io n  on th e  same f a c t s  a l le g in g  
c o n str u c tiv e  d eser tio n  or from p lead in g  them as ju s t  cause fo r

l 6le a v in g  her husband in  any future p roceed ings in s t i t u t e d  by him*
C onstructive d esertio n  can be e s ta b lish e d  where th e  conduct

complained o f  i s  d if fe r e n t  from c r u e lty , provided alw ays th a t  such
conduct i s  grave and w eighty, e*g*., i f  a husband d e l ib e r a te ly  in d u ces
feta w ife  to  b e lie v e  th a t he i s  carrying on an a d u ltero u s a s s o c ia t io n ,

17and h is  w ife  le a v e s  th e  matrimonial home in  consequence* Such a
b e l i e f  must be held  bona f id e  and must be induced by th e  conduct o f

t ftth e  g u i l t y  spouse* Further the d eserted  spouse must have reason ab le
grounds fo r  the b e l ie f  and the mere fa c t  th a t  tfce husband was to ld  by

19h i s  mother th a t  the w ife had committed ad u ltery  w i l l  n o t s u f f ic e *
In  Cor v* C?° th e  husband overheard a co n v ersa tio n  between h i s  

w ife  and h is  s i s t e r ,  in  which the w ife  s ta te d  th a t a  man at: her p la ce

•^Pu ta l  v» Gp-pi.  A.X.E, 1963 P a t .  9 3 .
l 6 Brirtxfc v .  B. [195'Q  P . 270; g £ l l  v .  H. [1 9 5 4 ] P .  2 9 1 .

v .  B. [1954J P . 335 G le a le ter  v .  G. [19453  P.- 3 0 , 3 8 .
l 8 Beer v .  B . [19 4 8 ] P . 1 0 .
19E l l i o t  v .  I .  [1956] p . 160 (C .A .);  Wood V. W. [1 9 4 7 ]  P . 10 3 .
20Cox v .  C. [19 5 8 ] 1 A ll  E.E. 5 6 9 .
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o f  employment had shown a f fe c t io n  fo r  her and th a t ,  w h ile  w a it in g  fo r  
th e  works tru ck  to  take her and the other em ployees home, she had 
embraced him in  the daytime to  an ex ten t which produced sex u a l 
excitement*: A fter h earing  t h is  co n v ersa tio n , th e  husband withdrew  
from coh ab ita tion *  On a com plaint by the w ife  th a t  he had d eser ted  
h e r , th e  husband a lle g e d  th a t he h o n estly  and reason ab ly  b e lie v e d  
th a t  she had committed adultery* I t  was h e ld  th a t  he was g u i l t y  o f  
d e s e r t io n , a s  he had no evidence o f  op portu n ity  fo r  h i s  w ife  to  
commit a d u ltery  and h is  b e l ie f  in  her a d u ltery  was n o t  founded on 
rea so n a b le  grounds*

However, an Indian court might come to  a  d if f e r e n t  co n c lu s io n  
in  s im ila r  circu m stan ces, having regard to  d if fe r e n c e s  i n  the n o tio n  
o f  m o ra lity  and s o c ia l  customs prevalen t in  Hindu s o c ie t y ,  where any
su sp ic io u s  a s s o c ia t io n  between a man and a woman may le a d  to  a

_ 21 presum ption o f  a d u ltery , e*g* , in  Kyfolftngffl. v* L ingayya, a husband
p e t it io n e d  fo r  d ivorce on th e  ground th a t h i s  w ife  was ' l i v i n g  in
adultery** In  evidence he produced photographs in  which h is  w ife  and
th e  co-respondent were shown s i t t i n g  in  a  compromising, manner • T h is ,
coupled w ith  other o r a l ev idence, was h eld  s u f f i c i e n t  to  prove not
o n ly  one a c t  o f  ad u ltery  but continuous ' l i v i n g  in  a d u lte r y 1 and
con sequ en tly  the husband got a  decree o f  d ivorce*

I n  England, i f  one spouse d isco v e rs  th a t  the o th er  has
committed ad u ltery  or  has reasonable b e l i e f  th a t  a d u ltery  has been
com m itted, th e  in n ocen t spouse may be j u s t i f i e d  le a v in g  th e
m atrim onial home and subsequently a l le g in g  c o n s tr u c t iv e  d e s e r t io n ,
even though the adtCLfery was not p e r s is te d  in  nor continued* T h is
view  i s  u n lik e ly  to recommend I t s e l f  In  In d ia , where d iv o rce  i s
d is lik e d *  A spouse i s  more l i k e l y  to condone an is o la t e d  la p se  from
v ir tu e  than to  break up th e  marriage* At E n g lish  law  such a  b e l i e f
w i l l  amount to  ju st  cause fo r  lea v in g  even though i t  i s  a m istaken  

23one ^ but t h i s  cea ses to  be so  when the husband's su sp ic io n  con tin u es

^ R a ia lir  gam v* Lir.g&yyar A*I.K* 196i* Andh* Pr* 308*
^gfiEE v .  K. [1 9 6 1 ] 2 A ll  E.E. 764; E v e r it t  v .  E. [1 9 4 9 ]  P . 374.
2^W illiam s w  W. [1 9 4 3 ] 2 A ll  E»R* 746, 752 (C .A .) .



a f te r  a  court, o f  competent ju r is d ic t io n  h as found th a t  the w ife  has  
n o t  committed adultery^**

H abitual drunkenness amounts tot c o n str u c t iv e  d e se r t io n  o n ly  i f  
i t s  consequences a re  so  grave and weighty th a t I t ;  i s  p r a c t ic a l ly  
im p o ss ib le  fo r  th e  in n ocen t spouse to  con tinu e m arried l i f e ,  even  
though th e r e  may be no in te n t  to  in ju re  on the p a rt o f  the g u i l t y  
sp ou se . The conduct ju s t i f y in g  separation  must be i n  r,e x c e s s  o f  th a t  
which any spouse bargains to endure11?** But th e  n e u r o t ic  c o n d it io n  o f  
th e  husband, and n oth in g  more, i s  n ot s u f f ic ie n t  ground fo r  th e  w ife  
to  withdraw from co h a b ita tio n  and consequently  th e  husband i s  n o t  i n  
c o n s tr u c t iv e  d esertion ^  The t e s t  i s  whether th e  conduct o f  th e  
g u i l t y  spouse i s  s u f f i c i e n t l y  grave and w eighty to  amount to  
c o n s tr u c t iv e  d e se r t io n ♦

3 # WITHOUT THff CONSftNT OB AO AIK ST TIFR WISH OF THE OTHER SPOUSE

In  order to> complete the o ffen ce  o f  d e se r t io n  two elem en ts
w ith in  the con tro l o f  the d eserted  spouse are n ecessa ry ; absence o f
con sen t on h i s  or her p a r t , and absence o f  conduct g iv in g  rea so n a b le
cause to  th e spouse i n  d e se r t io n . To be i n  d e se r t io n  a spouse must be
l i v i n g  separate and apart w ithout the consent o f  th e  o th e r , a s th ere

27i s  no d ese r tio n  i f  the sep ara tion  i s  con sen su a l; d ivorce  by mutual
OQ

consent i s  not a llow ed .
29

In  Spence v .  S . there were se r io u s  q u a rre ls  accompanied by 
p h y s ic a l c o n te s ts  between th e  p a r t ie s .  A fo r tn ig h t  b efore th e  w ife  
l e f t ,  she had, to  the knowledge o f  the husband, made open and a c t iv e  
p rep aration s fo r  departure, and the d iv is io n  o f  th e ir  household  
p roperty  had been d isc u sse d . On a p e t i t io n  fo r  d ivorce  on the ground 
o f  d e se r t io n  by the w ife ,  i t  was h eld  th a t th e  sep a ra tio n  d id  n o t

^ATTan v .  A. r i 9 5 l l  1 A ll E.R. 72^ (C .A .);  H.K. Bevan, "B e l ie f
in  th e  o th er  Spouse1 s  A dultery” (1957) 73 L.Q.R. 2 2 5 .

25BfiLL V. H. [1 9 6 2 ] 3 A ll  E.R. 518  (C .A .) ; Beer v .  B. (19O6 ) 9k  
L .T .R . 701^

2 6Lm g v .  L. [I9*f6j 2 A ll E.R. 590.
v ,  £ .  [1 9 3 9 ] P*- 288  ,  302; W ill l e a s  v .  W. [1 9 3 9 ]  P . 3 6 5 *

369 (C .A .; .
Emmanuel v .  E. [ 1 9 ^  P . 115» 116 .

^ Spence v . S. [1939] 1 All E.R. 52, 58.
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amount to  d e se r t io n , s in ce  the departure o f  th e w ife  was w ith  the  
com plete consent and approval o f  the husband*

The p o s it io n  i s  the same at Hindu law* In  R aialakshm i v*
30

JambuXinga where the w ife l e f t  her husband w ith  h i s  consent and
th e r e  was no evidence th a t she formed th e  in te n t io n  to  d ese r t
perm anently a t any subsequent s ta g e , i t  was h e ld , fo llo w in g  Par d r  v*

31P*, th a t  there was no d e se r tio n , the sep a ra tio n  b e in g  consensual*  In  
Perumal v* S ithalakshm i^  i t  was pointed  out by Ramaswand J* th a t  
a s s is ta n c e  has to  be derived  from the E n g lish  case law  on d ese r tio n  
under the Matrimonial Causes Acts and the m atrim onial o ffe n c e  o f  
abandonment under the Indian  Divorce A ct, 1869* I n  th e  in s ta n t  case  
th e  w ife  l e f t  the husband’ s house with a l l  her c lo th e s  w ith  th e  
in te n t io n  to l i v e  permanently w ith her p aren ts and t h i s  a c t io n  was 
approved by the husband, Ca s itu a t io n  s im ila r  to th a t  in  Spence v* J5*, 
supra) and he never c a lle d  her back* There was ev id en ce th a t  the  
husband was tr y in g  to  g et r id  o f  the w ife , because o f  some c o n g e n ita l  
d e fe c t  in  her l e g ,  and was p lanning to remarry* I t  was h e ld  th a t  the  
w ife  d id  not le a v e  her husband's house or con tin u e to  s ta y  a t her 
p a r e n ts ’ p la ce  w ithout h is  consent or a g a in st  h is  w i l l  but w ith  h is  
perm ission* Under the circum stances the w ife  was n o t s ta y in g  apart 
from the husband w ithout h is  consent; con sequ en tly  th ere  was no 
d esertio n *

In  K a n tila l v* Ipdyimeti ^  i t  was l a id  down th a t  th e p arty  
seek in g  to  prove d e se r t io n  must g ive evidence o f  conduct on h i s  p a r t ,  
showing unm istakably th a t such d esertio n  was a g a in s t  h i s  w i l l*  I t  I s  
n o t enough to  show th a t he was u n w illin g  th a t  h is  w ife  should  go and 
s ta y  away from him* I t  i s  furth er n ecessary  fo r  him to  prove th a t he 
frad exp ressed  h is  w ish es by c a l l in g  h is  w if  e back or o th erw ise  g iv in g

^ Raialakshm i V* Jambulinga* A*I*R. 1 9 56  Mad* 195*
^ Pardy v* P . £ l9 3 9 ]  3  A ll  E*B» 779 , 782-783 .
^ Pgmmal v .  5-rtfealafashnd. A.1*R. 1956. HRd* 4 1 5 , 416* (P a ssa g es  

w ith  approval were c i t e d  from L atey on D iv o rce . lifth *  Ed*, pp* 
1 0 V 1 0 5 J D* T o ls to y , law  and P ra ctice  o f  D ivorce* 2nd* Ed*, pp*1 3 ^ 3 5 ;  
Raydon on  D ivorce> 4th* Ed*, pp* 101 -l02r  S ir  Henry R a tt ig o n ,
D ivorce (a p p lic a b le  to  C h ristian s in  I n d ia ) , 2nd* Ed*, p* 139) ♦

^E C entilal v* ludumatj f A*I*R* 1936  Saur* 115*
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her to  understand tfrat iter absence was a g a in s t  h i s  w ish . W hile the  
d e c is io n  i s  co rrect on the fa c t s  i t  goes to o  fa r  in  r e q u ir in g  th e 
p e t i t io n e r  to  prove th a t  he had ex p ress ly  d ec la red  h i s  w ish es  by 
r e c a l l in g  h is  w ife  f o r ,  although th e  d eserted  spouse i s  req u ired  to  
show w il l in g n e s s  to  r e c e iv e  th e d e se r t in g  one and resume Married l i f e  
on  such co n d itio n s  a s  are reason ab le , he i s  not bound by law  to  c a l l  
bach th e  d e se r t in g  p a r ty ? 1.

There i s  no d eser tio n  i f  the p a r t ie s  l i v e  sep a ra te  and apart  
under a. sep a ra tio n  agreement b u t, i f  the consent to; se p a ra tio n  i s  
withdrawn, d e se r t io n  w i l l  commence from th e  t in e  o f  the re p u d ia tio n  
o f  the agreem ent, and acquiescence in  th e  rep u d ia tio n  does n o t  amount 
to  acq u iescen ce in  desertion?^  However, i f  th e  p a rty  n o t in  breach  
sta n d s on the agreement and r e fu se s  to  a ccep t th e  o th e r ’s  r e p u d ia tio n ,  
d e s e r t io n  w i l l  n o t  begjLn^^

In  Eng l i sh law a ju d ic ia l  s e p a r a t io n ^  and a se p a r a tio n
38 39order w ith  n o n -co h a b ita tio n , as d is t in c t  from a  m aintenance o rd er ,

w hich m erely r e g u la te s  the f in a n c ia l  p o s it io n  o f  th e  sp ou ses and*
th e r e fo r e , does n o t preclude d e se r t io n , d isch arge th e  p a r t ie s  from
t h e ir  m a r ita l duty o f  coh ab ita tion  and stop  d e se r t io n  from a r is in g
or running* In  Gibson v* G*° a  maintenance agreement w ithout a
sep a ra tio n  c la u se  was entered in to  by th e p a r t ie s*  Trouble arose
between th e  p a r t ie s  when the w if e 's  fa th er  came to  s t a y  w ith  them.

v -  JaeMLtftga, a . i . b .  1 95 6  Had. 1 9 5 .
3 W d y  v .  P . [19 3 9 ] P* 288 (C .A .) .
362l£E5S v .  c .  [ 1939 ]  P* 257.
37S . 2M- (2 ) o f  tfre (E nglish ) Matrimonial Causes A ct, 1950.
3°Sttmmary 'Ju risd iction  (M arried Women) A ct. 1895 , S . 5  and 

L ice n s in g  A ct, 1902 , S .  5  ( 2 ) y Harriman, v .  H. [ 1 9O9J  P . 123 .
39Crafrtrea v .  C. £ l9 5 3 j  2  ^11 E*H* 58 (C*.A*) ( a  m aintenance 

agreem ent which d efined  the duration  o f  th e  h usband's f in a n c ia l  
l i a b i l i t y  does not amount to a s t ip u la t io n  th a t  the w ife  agreed to  
th e  husband's l i v i n g  apart from her) j se e  a ls o  B o s ley  v* B* £ l9 5 8 j  2 
A l l  E*K* 1.67 (C.A*.) £ Biom-Cooper, ''Separation Agreements and Grounds 
f o r  D ivorce" (1956) 19 M*L*K* 638; P*W* Young, "S ep a ra te ly  and Apart" 
(1964) 5 A u stra lian  lawyer 145*

^ Gibson- v . G. (1956) The Times, 18 July (C .A .).
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The w ife  l e f t  'the husband, who was on ly  'too g la d  to  see  hep go , each  
o f  them was h e a r t i ly  g lad  to  get r id  o f  the other* S ubsequently , on  
th e  wife* a  p e t i t io n  charging, the, husband w ith  c r u e lty  and d e s e r t io n ,  
i t  was h e ld  th a t th e  sep ara tion  was n ot by co n sen t. L ikew ise a t  Hindu 
law  a  sep a ra tio n  deed i s  a con clu sive  answer to  a cl a i m fo r  d e s e r t io n  
w ithout reason ab le  cause but a mere f in a n c ia l agreement to  pay  
m aintenance does n o t preclude desertion* R ely in g  on Crabtree v* 
i t  was h e ld  in  Kafe<x v# A l i t ^  that the payment o f  m aintenance 
allow ance d oes n o t  put an end to  d ese r tio n , which rem ains 
* co n tin u in g 1 ,  because the agreement to make t h i s  payment does n o t  
bind th e  p a r t ie s  to  l i v e  separate!#* But where th ere  i s  a form al 
sep a ra tio n  deed en tered  in to  by the p a r t ie s  to  a m arriage, a s  lo n g  
as th e deed s ta n d s , i t  i s  im possib le to m aintain  th a t  the husband has 
d eser ted  h is  w ife  w ithout reasonable cause, p a r t ic u la r ly  when no 
attem pt i s  made to  s e t  a sid e  the deed#^ I f  a Hindu woman i s  l i v i n g  
sep a ra te  and apart from her husband under a decree granted under the  
Hindu Women1 s  R igh t to  Separate Residence and M aintenance A ct, 19M>» 
she i s  not. in  desertion#**

The consent can be t a c i t  or oral**^ or i t  may be embodied in  a  LGdeed o f  sep a ra tio n ! In  any case i t  must be r e a l  and what ap paren tly  
i a  a c le a r  consent may n o t be so when a l l  the circum stances o f  th e  
case are stu d ied  c lo se ly #  Thus there was held  to  be no consent on th e  
p a r t o f  the w ife , who su ffe r e d , not u n ju stly , from a deep cen se o f
grievance because o f  the conduct o f  her husband and to ld  him s h o r t ly
a f te r  the se p a ra tio n  th a t she did not want t o  se e  him again  and 
wanted a d iv o r c e d  S im ila r ly  i t  has been h eld  th a t  a  w ife ,  who sa id

^ C r g t tr e e  v .  £ .  Q l9 5 ^  2  A ll  E.R. 56  (C .A .) .
^ Kafco v .  A l i t .  A .I .B . I960 P uaj. 328.

v .  A .I .H . 191*1 Bob .  372 ( r e ly in g  on Hyman v .  g .
A*C. 601, H#L*)*

Kuduanna v*. Pa1 anjammgl* A*!#R* 1955 Mad# fy71«*

^ G r a e f f  V. G. (1928) 93 J *p *
^^Pl-per v .  L* Ql9° 2]  P .  1 9 8 .
^ Bevpn v» B# [1 9 5 5 ] 1  V/.L.R. 111*2.
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t o  her husband, ftGo i f  yoy l ik e ,  and when you are s ic k  o f  h e r , come 
back t o  me", and made him swear upon the B ib le  th a t  he would re tu rn  
to  h er , had n o t tr u ly  consented to h is  leaving; h e r ^

In  th e  recent case o f  Pfrair v .  p j^  th e  w ife  t o ld  th e  husband to  
g e t  o u t o f  the m atrimonial home, and the husband l e f t *  The husband 
adm itted th a t he wanted to le a v e , because he f e l t  th a t he and h is  
w ife  were q u ite  unsu ited  to each other* The judge d ism issed  th e  
husband* s  undefended p e t i t io n  on the ground th a t  p a r t in g  was 
consensual*  The husband appealed and i t  was h e ld  by th e Court o f  
Appeal t h a t  i t  was the w ife* s a ct which was th e  immediate cause o f  
th e  sep aration *  The mere fa c t  th a t th e  w ife  was g lad  to  see  th e  back 
o f  th e  husband did not amount to consent. The p a r t ie s  d id  n o t come to  
any agreement to  l i v e  separate and ap art, fo r  agreem ent n e c e s s a r i ly  
im p lie s  choice*  Here the husband was t o ld  to  go w ithout b e in g  g iven  
any choice*

In  order to be e f f e c t iv e  consent must be v o lu n ta r i ly  and
f r e e ly  given* Thus a w ife  who had been fo rced  by her husband to  s ig n
a sep a ra tio n  agreement, w ithout le g a l  a d v ice , when she was under
great m ental s t r e s s  due to  her husband* a  th r e a ts , her own i l l - h e a l t h
and d e s t i t u t io n ,  was held  not to  have gen u inely  consented  to  l i v i n g  

50apart from him. L ikew ise there i s  no co n sen t, i f  th e  w ife  i s  
fr a u d u le n tly  persuaded to  l iv e  apart on th e  p r e te x t  th a t th e  
sep a ra tio n  i s  to  be temporary?^

•C onsent1 i s  s t r i c t l y  construed in  E n g lish  law* The p a r t ie s  
must n o t  agree or  concur to  separation* Consent i s  d is t in g u ish e d
from mere d e s ir e , a s  th e  desire, o f  the d eser ted  spouse th a t  th e
d e se r t in g  spouse should resume conjugal r e la t io n s  i s  n o t an elem ent 
o f  d esertio n *  A d eserted  w ife  may be th an k fu l th a t her husband h as  
gone; he may n ev er th e le ss  have deserted  her* D eser tio n  i s  ev idenced

^ H av ilan d  V* H* Cl863) 32 L*J»P»K* & A* 65* 1
^ P h a ic  v* P* (19 63) 107 Sol* lour* 554 CC.A*)*
^ H fllrovd v . H* (1 9 2 0 ) 36 T*L*R* 479; s e e  a lso  P.M . Brpmley, 

FamiIy_Law* p* 104.
^H ar r is o n  v* H* ( 19IO) 54 Sol* lour* 619; Lgpr& v» k -  p -9633  

2 A ll  E*R* 49> 58*
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by th e  in te n t io n  o f  the absent husband, not by th e  a cq ie scen ce  o f  the  
w ife  i n  h is  absence or even the d esire  o f th e  w ife  fo r  h i s  absence*

The r e a l  t e s t  i s  whether the sep ara tion  i s  r e a l l y  due to  th e  
conduct o f  th e  d e se r t in g  spouse* Thus during; a  q u arrel w ith  her  
husband* a. w ife  con fessed  adultery* F o llow in g her c o n fe ss io n  she  
d ecided  to  le a v e  the m atrim onial home and a c tu a lly  l e f t  i t  a 
fo r tn ig h t  la te r *  The husband was not d isp lea se d  by her lea v in g *  
th erea ftb r*  the p a r t ie s  corresponded r e g u la r ly , met a t  weekends and 
had sex u a l in terco u rse  on a number o f  occasions*  E v e n tu a lly  th ey  
ceased  to  communicate w ith  each o th er . On th e  husband's appeal from  
th e  d ism issa l o f  h ia  p e t i t io n  fo r  d ivorce on th e  ground o f  d esertio n *  
I t  was h e ld  th a t  th e  o r ig in a l separation  was n o t consensual* The 
husband d id  n o t consent to  h is  w if e 's  behaviour and no blame could  
a tta c h  to  him because he l e t  h i s  ad u lterous w ife  le a v e  him* The fa c t  
th a t  th e  husband was g lad  th a t  she went d id  n o t change th e  q u a lity  o f  
h er act*  C onsequently th e  w ife  was in  d esertion*

But th e  Court o f  Appeal h eld  th a t  t h i s  d e s e r t io n  had been  
term inated  by the husband's course o f conduct c o n s is t in g  i n  reg u la r  
v i s i t s  to  and! in terco u rse  w ith  the w ife (which a ls o  condoned th e  
a d u lte r y )» T his had made the separation  con sensu al and th e r e  was no 
d esertion *^  T his can be compared w ith a d e c is io n  (n o t ic e d  above a t  p* 
9k ) -  &t Hindu law* where a w ife  l e f t  her husband's p la c e  out o f  
shame* n ot having  the courage to  face him* a f te r  he had d isco v ered  h er  
re p r eh e n s ib le  conduct* The evidence showed th a t  she had no in te n t io n  
to  le a v e  him permanently and had tr ie d  to bring: about a  
r e c o n c i l ia t io n  on a  number o f  occasions* I t  was h e ld  by th e  Supreme
C o u rt^  o f  In d ia  th a t  she was not g u ilty  o f  d esertio n *  Here th e  w ife

55l e f t  m erely to  h id e  her f e e l in g s  o f  shame* whereas in  P iz z e y  v* P*

'A gain st th e  consent' must be read in  th e co n tex t " i f  she: were a  
p a r ty  to  h i s  le a v in g  and consented to i t * " ^
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site. went. with, the d e lib e r a te  in te n t io n  o f  d e s e r t in g  her husband a 
fo r tn ig lit  a f te r  the co n fess io n  o f  a d u ltery , during which tim e she 
must have g iv en  d e lib e r a te  thoughts to the a c t io n  she was go in g  to  
ta k e , and she was r ig h t ly  found g u ilty  o f  d e se r t io n  a t  t h i s  s ta g e .

A ccording to one E nglish  view  once d e s e r t io n  HgR s ta r te d
through th e  f a u l t  o f  the d ese r tin g  spouse, i t  i s  no lo n g er  n ecessa ry
fo r  the d eserted  spouse to  show th a t during th e m a ter ia l p eriod  he
a c tu a lly  wanted the other spouse to come backi^ I t  i s  n o t  incumbent
on th e  d eserted  spouse to; show th a t he was a t  a l l  t im e s  during the
th ree  y ea tsp n ext p rec ed in g  th e p e t it io n  ready and w i l l in g  to  r e c e iv e

57th e  d e se r t in g  one. Lord Denning conveyed th e  same id e a  when ha s a id ,
"E nglish  la w , un like S co ts law , does n o t req u ire  a p e t i t io n e r  to
prove th a t  she was throughout the sta tu to ry  p er io d  o f  d e se r t io n
" w illin g  to  adhere" to  her husband."^

59The d e c is io n  in  Beigan v* J3. h eld  n o t o n ly  th a t the d eserted  
spouse i s  n o t d is e n t i t l e d  to  r e l i e f  i f  he or she i s  m erely th an k fu l 
th a t  th e  o th er has l e f t  in  the circum stances but a ls o  th a t  th e  
conduct o f  the deserted  spouse i s  ir r e le v a n t ,  u n le s s  i t  a f f e c t s  the  
mind o f  th e  d eser tin g  p arty  in  r e la t io n  to  d e s e r t io n . Denning^L.d,
s a id , " I f  a w ife  lo c k s  th e  door aga in st her husband, i t  does not 
a u to m a tica lly  term inate h is  d e se r tio n . I t  depends upon whether i t  has 
any e f f e c t  on him by p reven tin g  him from seek in g  a  r e c o n c i l ia t io n ."

Here  Hindu law p a rts  company with the current trend  o f  E n g lish  
la w . F o llo w in g  the statem ent o f  E n glish  law  in  12 H alsburyf s  Laws o f  
England, 3rd* E d ,, p . 2k k P as applied  in  Bjpinchandra v .  P rah h avatif0  
i t  was h eld  in  SurTprakasa v .  Venkata th a t  the p e t i t io n e r  must

^C hurch v .  c .  [1 9 5 2 3  P- 313- 
V. fi. [1 9 3 9 ] P . 2 2 1 .  

^B eigam  v .  B. [1 9 5 6 ] P - 313 (C .A .). 
v. &•% shpra. 

Bi-pinchandra v .  P rabhavati.  A .I .R . 1957 B.C. a t  p .  189*
^ Survanrakasa v . Venkata, A .I.R . I 96I  Andh. P r . JfO ,̂ 4 °7 ; see  

a lso  Ralalgkshm i v .  Janbulinga. A .I.R . 1956 Mad* 195* 197> where each  
p a rty  stood  on h is  d ig n ity \ the husband wanted th e o f f e r  to  retu rn  to  
be made by h is  fa th e r - in - la w , the w ife wanted her husband to  take her  
back; jfctiwas held  that th e  husband was not bound in  law  to  ask  or 
in v i t e  h is  w ife  to  end th e sep ara tion .
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prove th a t he was always w i l l in g  to  f u l f i l  h i e  own m a rita l 
o b l ig a t io n s ,  and th a t the respondent l e f t  a g a in st  h i s  w i l l .  In  t h i s  
r e s p e c t  i t  fa l lo w s  the o ld er  v iew , expressed by Lord Macmillan in  
E sak i v* P *, to  the e f f e c t  th a t , in  f u l f i l l i n g  i t s ;  duty o f  
d eterm ining whether on. the evidence a  case o f  d e se r t io n  w ithout cause - 
h a s been proved, th e  court ought not to le a v e  out o f  account the  
a ttu tu d e  o f  mind o f  the p e t it io n e r *  T&© d iffe r e n c e  i s  due to  the f a c t  
t h a t  Ind ian  cou rts have fo llo w ed  th e  o lder E n g lish  a u th o r it ie s*  T h is  j 
tren d  i s  n o t  l i k e l y  to  be p e r s is te d  in  a fte r  Bgjgren v* B. (supra) and 
£££&&& v* gP  have been f u l l y  stu d ied  in  India* ft* IMfe* *

ra te d  trisafe eô psrefc&asd as* Bt&ktoc* ^  W&a&sl btta^ 
ftettew hê p®c h# bftte
puoawant d& ^ntiui*;; *apa*tefc£oa ctMU&eimfe.

Under the Indian D ivorce A ct, 1869, d e se r tio n  must be a g a in st  
th e  w i l l  o f  the innocent spouse* A p e t it io n e r  w i l l  n o t su cceed , i f  he j 
h im se lf  i s  g u i l t y  o f  m atrimonial misconduct*^ S im ila r ly  where a w ife  
l e f t  her husband because o f  h i s  intem perate h a b its  and drunkenness 
fo r  which h e was convicted  and la t e r  the husband l e f t  her fo r  another  
woman, she p e t it io n e d  fo r  d ivorce on the ground o f  d e se r t io n  and i t  
was h e ld  th a t  the d ese r tio n  was n o t aga in st her w ill* ^

Hindu law  req u ires  th a t  i t  must be shown by th e  w ife  th a t she 
was o b lig ed  to le a v e  her husband’s  home because o f h is  conduct and 
a g a in s t  her own wishes* I t  fu rth er  requires; th a t  in  order to  succeed
a. p e t i t io n e r  must come in to  court w ith  c lean  hands, i* e * ,  fr e e  from

cc
h i s  own m atrim onial misconduct* In  Mato v* Sadhu a w ife  demanded 
sex u a l in te rc o u r se  from her husband w ith  the th r ea t  t h a t ,  i f  she d id  
not g e t i t ,  she would r e c e iv e  i t  from other men* The husband refused*  
She l e f t  him and p e t it io n e d  fo r  a decree o f  ju d ic ia l  sep a ra tio n  on 
the ground, in te r  e l i a p o f  d e se r t io n , a l le g in g  th a t  h is  r e fu s a l le d

feP r a tt  v .  P . £19393  A‘ C* ^2 0 , H.L.
Gibson v* G* (1956) The Times, 18 Ju ly  (C .A .) 

6ks m .  v* H,* 9 A.I*R* 192 3  Bom* 2&£f*
^ GTr.ncv v* G. 9 A.I*R. 1915 Low* Bur* 71*

Hadhu* A*I*R. 196I  Pun j* 152.
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t o  Iter a d u ltery  w ith  one or more persons*. R e ly in g  on H i l l  v* H*f? 
L atey on D iv o rce , 1 4 th* Ed*,, p* 1 8 2 ,  and Otaway v* o f ,  I t  was h eld  
that- she was a c t  e n t i t le d  to  any r e l i e f  b ecau se , in t e r  a l i a » o f  her  
o m  prom iscuous behaviour* Otawar v* 0> r i t  should  be n o te d , i s  a 
v ery  o ld  case and the view  th e r e  taken must be m o d ified , in  view  o f  
s o c ia l  co n sid er a tio n s  which make i t  contrary to  p u b lic  p o l ic y  to

go
I n s i s t  on the maintenance o f  a union which has u t t e r ly  broken down*:7

The proper t e s t  a t  E n g lish  law i s  whether the d eser ted
sp o u se1 s: conduct had any a c tu a l e f f e c t  on th e  mind o f  th e  d eserter*
I f  the in te n t io n  permanently to  break up the m atrim onial home i s
e s ta b lis h e d , e ith e r  by the wrongdoer's own d e c la r a t io n s  or because
h is  conduct has been such as to lea d  to th e co n c lu s io n  th a t  he must
have in tend ed  th a t r e s u l t ,  he i s  g u ilty  o f  d e s e r t io n , and he
co n tin u es to  be s o ,  notw ithstand ing  that the o th er  spouse has been
g u i l t y  o f  asmatrimomial o ffen ce  (e«g* , ad u ltery) which i s  proved to

70have had no in flu e n c e  on h is  in te n tio n ; C onversely where a husband 
d e se r ts  h is  w ife  and the w ife  la t e r  commits a d u lter y  o f  which the  
husband becomes aware, h is  d eser tio n  comes to an end, because he th en  
has good cause for  s ta y in g  away from h er, but t h i s  i s  so o n ly  i f  the  
w ife  f a i l s  to  prove th a t her adu ltery  has had no e f f e c t  on her  
husband fs  mind and th a t he would never have come back to  h er  in  any

67a m  V* H ., A .I .E . 1923 Bom. 28W
^ Otaway v .  0 .  (1888) 13 P .D . lit l?  see  a lso  T e la  v .  S a r J it .

A*I*R* 1 962  Pumj* 195. The w ife  l e f t  her husband's house because she 
had reason ab le  ground to  su sp ect th at her husband was ca rry in g  on 
w ith  h is  s i s t e r - in - la w  w ith whom he was l iv in g *  Husband's p e t i t io n  
fo r  r e s t i t u t i o n  o f conjugal r ig h ts  was d ism issed , i t  b ein g  h e ld  th a t  
she had ju s t  cause fo r  lea v in g *

69B1 to »  v .  B . Q m 3 ]  A .c . 5 1 3 .
^ Herod v .  H. pL939*J P . 11? Brewer v .  B. £ 1 9 6 1 3  3 A l l  E .R . 95 7 . 

The w ife  had decided not to  l i v e  w ith  her husband a t  h i s  p la c e  o f  
s e r v ic e ;  th e  husband i n  fa c t  had sta rted  l i v i n g  w ith  another woman; 
i t  was h e ld  th a t t h i s  d id  n o t  term inate her d e se r t io n  as she had 
a lread y  formed a. f ix e d  in te n t io n  to desert*
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event?*
REASOITABLE CAUSE IN EIIGLISH AND HINDU LAW

I f  one spouse has ju s t  or reasonable cause fo r  le a v in g  the
o th e r , th e  sep a ra tio n  i s  j u s t i f ia b le  and th ere  w i l l  be no d e se r t io n  

72on h i s  p a rt; The true t e s t  i s  whether the respondent has: l e f t  th e
p e t i t io n e r  w ithout reason ab le excuse and w ith  th e  o b je c t  o f  l i v i n g

nx
apart a g a in s t  the w i l l  o f  th e  p e tit io n e r*  Such reason ab le  cause may
be e i th e r  a  m atrim onial o f fe n c e , e*g*, a d u lte r y ^  or c r u e l t y ?  or
soma o th er  conduct which i s  1 grave and w eighty1?  The p o s it io n  i s
p r a c t ic a l ly  th e  same a t  Hindu law* The ex p la n a tio n  to  S* 10  o f  th e
Hindu M arriage A ct, 1955 p rov id es th a t the d e se r t io n  must be w ithout
reason ab le  cause* Reasonable or ju s t  cause may be??

1 * a  cause which would amount to  a  m atrim onial o f fe n c e ,  i* e * ,
whatever would be a ground fo r  ju d ic ia l  se p a r a tio n , d iv o r c e ,
r e s t i t u t io n  o f  con jugal r ig h t s  or avo id in g  the m arriage; or

2 * a  cause which would amount to co n str u c t iv e  d e s e r t io n , i* e * ,
conduct amounting to exp u lsion ; or

3 * any o th er ground which though not in  i t s e l f  s u f f i c i e n t  to
c o n s t itu te  a m atrimonial o f fe n c e , would be s u f f i c i e n t l y  grave and
w eighty to  j u s t i f y  d e se r t io n , and a reasonable cause which would be a
defence to  a p e t i t io n  fo r  r e s t i t u t io n  o f  con ju ga l r ig h ts*

79 .1‘Re a son a b le  causeM was d efined  by Lord Penzance a s conduct
8owldeh must be ferave w eigh ty1. G prell Bernes J» m odified  i t  to

__________ v .  S.. p -9 5 2 } P» 30? (C .A .).
72Frowd v .  F . £190*3 P . 177 , 179 .
73CowIev v .  C, ( 1 897 ) Ml® lim e s , 3 Feb.
?i*Ss2  v .  S .  £1956] 3 A ll  E.R. 4 7 8 .
7W S v .  L* £19543 P . 8 1 , 87 (C .A .) .
7  ̂ Edward v .  E» £19503 P» 8 j Yeatman v .  Y. (1 8 6 8 ) L .R . I P .  & D» 

489,.;#94
77S.V . Cfepte, Hindu Law o f  M arriage. Bombay, 1961 , p . 1 4 7 .
7  T ie  grounds which c o n s t itu te  a matrimonial o ffe n c e  are g iven  in

S s . 9 ,  1 0 , 1 2 ,  13 o f  t i e  Hindu Marriage A ct, 1955 .
7% ord Penzance in  Yeatmen V. Y» (1868 ) L .R . I P .  & D. 4 8 9 ,  4 9 4 .
® °G orell Bam ee J . in  Oldroyd v .  0 .  £18963  P . 1 7 5 , 1 8 4 .
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conduct so * grave and w eigh ty1 as to make i t  " p r a c t ic a lly  im p o ss ib le
fo r  th e  spouses to  l i v e  prop erly  to g eth er11 ♦ The standard o f  what

8lamounts to  grave and weighty m atters was r a ise d  "by Barnard J*, to  
conduct so grave and w e i^ ty  a s to render m arried l i f e  im possib le*
The d is t in c t io n  can be seen  in  C^ayl  ̂ v* C*, where th e  w ife  was a  
v o lu n ta ry  p a t ie n t  i n  a m ental h o sp ita l*  As she was rece iv in g ; m ental 
treatm ent away from her husband* i t  was p r a c t ic a l ly  im p o ssib le  fo r  
h er  t o  l i v e  w ith  her husband but not q u ite  im p ossib le*  fo r  a f t e r  
treatm ent and recovery  she could come bade*

What amounts to  a grave and w eighty m atter must o f  course  
depend la r g e ly  on the f a c t s  o f  each in d iv id u a l case* but th e  c o u r ts  
req u ire  a  h igh  standard and are r e lu c ta n t to  r e l ie v e  th e  spouses o f  
th e ir  m a rita l d u t ie s  merely because o f in c o m p a tib ility  o f  temperament* 
The s itu a t io n  has to be viewed aga in st the background o f  con ju ga l
d u tie s*  b earin g  always in  mind th a t each spouse ta k es the o th er  fo r

83b etter*  fo r  worse * S im ila r ly  a t  Hindu law* a husband* h av in g  
accep ted  h is  w ife  as a g i f t  from God before the n u p tia l f ir e *  has to  
make allow ances (a s  we have seen  before) fo r  her i r r i t a t i n g  
id io sy n c r a s ie s* ^

The maxim th a t mere wear and tear  o f  married l i f e  d oes not  
©mount to  a Just cause fo r  le a v in g  has a  s t r i c t e r  a p p lic a t io n  to  a 
Hindu w ife , who* having regard to the s o c ia l  co n d itio n s  and customs 
in  India* i s  exp ected , in  p u ttin g  up w ith  th e d i f f i c u l t i e s  o f  m arried  
l i f e *  to- show a more to le r a n t  a tt itu d e  to  her husband and his; fa m ily  
than her E n g lish  s is te r *  who en joys a h igher standard o f  l iv in g *  more 
p erson a l freedom and has a d if fe r e n t  in t e l l e c t u a l  and c u ltu r a l  
background* The d iffe r e n c e  can be seen w ith  re feren ce  to  
"m otker-in-law  cases"*

In Naravan^ v* P rab h ad ev i^  ( to  which we have a lread y  r e fe r r e d  
a t  p* 10 if) a; w ife  was l i v i n g  w ith  her husband and h is  fa m illf (which

^B arnard J* in  Dyson v* D* QL954Q 3P* 1 9 8 * 206*
82SL23& v .  C. £19563 1  A ll  E.R . 823.

v .  B. [19473  2 5 , 2 9 , 47  (C .A .) .
**Karayi?n. V . P ralh ad evl.  A .I .R . 1964 ^adh.. P r . 2 8 .
%araTan v .  P rathadevi. supra.
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i s  th e  normal mode o f Hindu l i f e ) . The m other-in -law  used  to  
in t e r f e r e  i n  even p e t ty  household matters* as t e l l in g ;  th e  w ife  n ot to  
hatha i n  co ld  water* not to touch c e r ta in  th in g s  on c e r ta in  days and 
n o t  to  g iv e  p resen ts  to  peop le l ik e  the m aid-servant* The w ife  
r e se n te d  a l l  t h i s  and p ick ed  p e tty  quarrels w ith  th e  husband and h is  
m other; ev e n tu a lly  she l e f t  him and went to  l i v e  w ith  her parents*  
when she was sick *  The husband n o t only made no attem pt to  b rin g  her 
back but turned  her out* when she came to h i s  house on her own accord  
a f te r  r e c o v e r in g I from her i l ln e s s *  A fter two years he p e t it io n e d  fo r  
j u d ic ia l  separation* . I t  was h e ld  th a t the w ife  was n o t  i n  d e se r t io n ;  
on th e  contrary the husband was in  co n stru ctiv e  d e se r t io n  in  n o t  
ta k in g  her back* Though her husband resen ted  i t „  her conduct in  b e in g  
d is r e s p e c t fu l  to  her m other-in-law  was not so ’ grave and w eig h ty ’ as 
t o  g iv e  him j u s t  cause fo r  e x p e llin g  her from the m atrim onial home*

This can be compared w ith  the E nglish  d e c is io n  o f  M ill!cham p v* 
where th e  husband brought h is  w ife to b i s  m other’s  home* There 

were freq u en t q uarrels between the w ife and th e mother* who sa id  th a t  
she d id  n ot want the w ife and to ld  her to c le a r  o u t;  the mother never  
gave the w ife  any peace* The w ife  wanted to  l i v e  w ith  her husband but 
n o t w ith  h is  mother* whereas the husband sa id  h is  m other’ s  house was 
th e  o n ly  one which he could provide* E ventu ally  the w ife  l e f t  and 
s u c c e s s f u l ly  sued fo r  a maintenance order on the ground o f  w i l f u l  
n e g le c t  to  maintain* The husband appealed on th e  ground th a t  th e  w ife  
had d eserted  him and re fu sed  to  return to him* I t  was h e ld  th a t the  
w ife  was not in  d esertio n ; she had ju st cause to  l i v e  sep a ra te  and 
apart* I t  was the husband’s duty to  provide a home fo r  h i s  w ife  and 
h e  had f a i l e d  i n  th a t duty by p u ttin g  h is  mother f i r s t *

Both the d e c is io n s  are r ig h t  in  p r in c ip le  and th e  same t e s t  o f  
’ Ju st ca u se’ was applied  in  both o f  them,, y e t  the co n c lu s io n  i s  
d if fe r e n t*  Tfre f a c t s  are s im ila r  in  so far  as th e  d a u g h ters-in -la w  
were unable to  g et a lon g  w ith  th e ir  r e sp e c tiv e  m oth ers-in -law  but in  
ffgraivan v* P rabhp.dev i  (stQ>ra) the w ife was expected  to  accep t the  
i l l - t r e a tm e n t  from her m other-in-law  as the ord inary "wear and tear"

V. H. (1931) 146 L.T. 96 ,
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o f  married l i f e ,  w hile in  Mill!champ v> M* the husband's f a i lu r e  to  
p r o te c t  the w ife  from such treatm ent from h is  mother was regarded as 1 

ju s t  cause fo r  the w ife  to- l i v e  separate from him*. i
However, the mutual duty o f  the spouses to  co h a b it i s  n o t  i

l i g h t l y  to  be abandoned* Thus the n eu ro tic  co n d itio n  o f  the husband 
by i t s e l f  d o es  n o t e n t i t l e  the w ife to  r e fu se  to  l i v e  w ith him?^ 
S im ila r ly  a  husband i s  n ot J u s t if ie d  in  le a v in g  h is  w ife  because o f

oo
her ir r a t io n a l  behaviour proceeding from mental i l l - h e a l t h *

But a  spouse would have ju s t  cause fo r  le a v in g  th e  o th er  fo r  j 
the p r e se r v a tio n  or p r o te c t io n  o f  h is  or her h e a lth , e*g* , i n  Cl ark;

C* a- w ife  was h eld  j u s t i f i e d  in  l iv in g  sep arate  and apart from 
her husband because she was r e c e iv in g  treatm ent in  a m ental h o sp ita l*  
L ikew ise in  E sn ie v* E*° a w ife , who was in  the l a s t  s ta g e s  o f  
consum ption, was unable to  jo in  her husband as she was b ein g  tr e a te d  
in  a sanatorium ; i t  was h eld  th a t she was n o t in  d esertio n *  Where a 
husband re fu sed  to  l i v e  w ith h is  w ife on the ground th a t  she was a 
drunkard, dangerous to  h e r s e l f ,  to  him and to  the c h ild r e n , i t  was 
h e ld  th a t th e  marriage r e la t io n sh ip  i s  a  grave one and r e fu s a l  o f  
co h a b ita tio n  i s  n o t l i g h t l y  to  be regarded but th e  r ig h t  o f  th e  w ife  
i s  su b je c t  to  the c o r r e la t iv e  r ig h t  o f  the husband and ch ild ren*

91A ccordingly the husband was j u s t i f ie d  in  r e fu s in g  to  l i v e  w ith  her*
92

L ikew ise a t  Hindu law in  the recent case o f  Meena v* Lachmaa. 
a husband accused  h is  w ife  o f  unchastity* T h is was h e ld  to  be a 
s u f f i c i e n t l y  grave and w ei^ sty  matter to e n t i t l e  th e  w ife  to  l i v e  
sep ara te  awd apart* H im ila r ly , where a w ife  l e f t  her husband because  
he accused her o f  im m orality and wrote obscene l e t t e r s  and th e  w ife  
apprehended th a t there was danger to her h e a lth  and h a p p in ess , i f  she  
retu rn ed  to  him , i t  was h eld  th at she had ju s t  cause fo r  le a v in g  him*^

&7L eng W  L . p -946] 2  A l l  E .E . 59O.
®^B. v .  B* Q1962Q V .L .B . 378 .
89£larfc £* [1956} x ah e.b. 823.
9° E m le  V.- E . pL914"J V .L .B . 65%.
91F i Bte v .  F . (1920) 122 L .T . 8O3 .
O O  ■ I  *  A  I  )4
9 MfifiOa V . Lpghmen. A .I .B . i 960  Bom. 118$ m ”

Jggma. V -. D ay aH l (1920) 22 Bom. L .B . 2 1 4 .



L eaving a. sparse to  p roteat the h e a lth  and happiness o f  the  
c h ild r e n  was recogn ised  as ju s t  cause in  G* v* A married couple  
had th r ee  daughters* The husband began to  show s ig n s  o f  mental 
in s t a b i l i t y ; ;  he fr ig h ten ed  th e ch ild ren  by faja  conduct and caused a  
se r io u s  em otional d isturbance i n  one o f  them, Susan* The w ife ,  
l a r g e ly  fo r  the sake o f  ch ild re n , re fu sed  to  a llo w  him t o  l i v e  w ith  
her h nd lch ildren *  The w ife  d id  n o t, however, say  th a t  she would never  
l i v e  w ith  the husband again* I t  was h eld  th a t  th e  w ife  was n ot in  
d e s e r t io n , as she had ju s t  cause fo r  l i v i n g  sep a ra te  apart from  
her husband fo r  the sake o f  p reserv in g  the c h ild r e n 's  h ea lth *  The 
lea rn ed  P r e s id e n t , S ir  docelyn  Simon, h e ld  th a t s e r io u s  danger to  th e  
h e a lth  o f  th e  ch ild re n , p a r t ic u la r ly  S^san, must be regarded a s  a 
grave and w eighty matter*

The case  i s  im portant because i t  l a id  down th e p r in c ip le  th a t  
the duty th a t husband and w ife  owe to  each o th er to  l i v e  to g e th er  and 
to  keep th e ir  fa m ily  together must be measured a g a in st  t h e ir  duty to  
t h e ir  c h ild r e n , so th a t , i f  i t  were n ecessa ry  fo r  a w ife  to  l i v e  
s e p a r a te ly  from her husband fo r  the p reserv a tio n  o f  a c h i ld ' s  h e a lth ,  
th ere  would be good cause fo r  separation* In  o th er  words th e  in t e r e s t  
o f  th e  ch ild r e n  and the p ro tec tio n  o f th e ir  h e a lth  can o v err id e  th e  
duty o f  co h a b ita tio n  th a t spouses owe to  each other* In  t h i s  case th e  
husband's behaviour c o n stitu te d  a th rea t to  the c h i ld 's  h e a lth  and 
w elfare*  As has been sa id  e a r l ie r ,  a spouse i s  e n t i t l e d  to  l i v e  
sep a ra te  and apart from the other for  th e  p r o te c t io n  o f  h is  own 
h e a lth , but in  G* y* the court went beyond t h i s ,  ex ten d in g  the  
p r in c ip le  to  the h ea lth  o f  the ch ild ren  o f  th e  m arriage and b a lan c in g  
t h e ir  in t e r e s t  a g a in st  the d u tie s  o f the spouses to  each other*

As sex u a l in terco u rse  i s  one o f the o b je c ts  o f  m arriage, a 
d e lib e r a te ,  unreasonable, u n ju s t if ie d  and w i l f u l  r e fu s a l  o f  se x u a l  
in te r c o u r se  amounts to  such a grave and w eighty m atter a s  to  a ffo r d  a

QC
j u s t  cause fo r  l i v i n g  separate and apart* T his i s  not so where the  

9 ifG. v .  G» [1964] 1 A ll E.B. 129.
" ousev  v .  0 .  (1875) L .B . 3  P . & D. 223* Lawrence v .  L . [ l 9 5 ° ]

P . 84 .:



12if -

r e f u s a l  i s  j u s t i f i a b l e , ,  e * g * , w here th e  w ife  r e f u s e s  s e x u a l

i n t e r c o u r s e  b e c a u se  a f t e r  c h i l d - b i r t h  sh e  h a s  fo rm ed  an  i n v i n c i h l e v
96re p u g n a n c e  t o  th e  s e x u a l  act*. C o n v e rse ly  w here  a  s p o u s e  p e r s i s t s  i n  

m ak in g  s e x u a l  dem ends,  w h ic h  a r e  known to  fce r e g a r d e d  b y  t h e  o t h e r  

s p o u s e  a s  i n o r d i n a t e  o r  r e v o l t i n g  i s  l a c k  o f  c o n s i d e r a t i o n ,  w h ich  may 

am ount t o  c o n d u c t so  g ra v e  an d  w e ig h ty  a s  t o  j u s t i f y  t h e  o t h e r  s p o u s e  

i n  w ith d ra w in g  fro m  c o h a b i t a t io n ? ^

H ow ever, t h e  m ere r e f u s a l  o f  s e x u a l  i n t e r c o u r s e ,  w i th o u t  

r e g a r d  t o n o th e r  c i r c u m s ta n c e s ,  su c h  a s  when t h e  s p o u s e s  a r e  l i v i n g  

u n d e r  t h e  sam e r o o f  o r  t h e r e  i s  an  im p l ie d  s e p a r a t i o n  a m o u n tin g  to
d e s e r t i o n ,  d o e s  n o t  o f  i t s e l f  amount to  d e s e r t i o n ? ^  b u t  i t  w i l l

99n e v e r t h e l e s s  be  a  good c a u s e  f o r  le a v in g * '7 T h is  i s  n o t  so  w here  t h e  
p a r t i e s  a r e  l i v i n g  s e p a r a t e  and  a p a r t  and  t h e  h u sb a n d  r e f u s e s  to  
re su m e  c o h a b i t a t i o n  e x c e p t  o n  th e  c o n d i t i o n  t h a t  t h e r e  s h o u ld  be  no  
s e x u a l  i n t e r c o u r s e ,  t h e r e  b e in g  no m e d ic a l  g ro u n d s  f o r  s u c h  r e f u s a l *

I n  s u c h  a  c a s e  he  i s  g u i l t y  o f  d e s e r t i o n !
The s i t u a t i o n  becom es c o m p lic a te d  w here  b o t h  t h e  s p o u s e s  h a v e  

good r e a s o n s  t o  s e p a r a t e  o r  b o th  a r e  u n re a s o n a b le  i n  t h e i r  dem ands* 
l a  W e lte r  v* W? th e  h u sb a n d  an d  w ife  w ere b o th  w o rk in g  i n  d i f f e r e n t  

p a r t s  o f  London* The h u sb a n d  moved to  be n e a r e r  h i s  p l a c e  o f  w ork  and 

th e  w i f e  re m a in e d  i n  th e  fo rm e r  m a tr im o n ia l  home* N e i t h e r  c o n s e n te d  

to  t h e  s e p a r a t i o n  and  e a c h  h a d  r e a s o n a b le  g ro u n d s*  N e i t h e r  p a r t y  
p ro v e d  t h a t  th e  s e p a r a t i o n  was b ro u g h t a b o u t  by t h e  f a u l t  o f  t h e  

o t h e r  so  n e i t h e r  was i n  d e s e r t io n *
T h is  was c r i t i c e s e d  by  D enning  L*J* i n  H psegood  v* H* w here  

th e  h u s b a n d  w an ted  th e  w ife  t o  come and l i v e  w ith  h im  i n  t h e  p l a c e s

9 6 B96Vor v .  B . |*191+53 2  A l l  E .R . 2 0 0 .

97H o lfro rn  v .  H . [ 191+73 1  A l l  E .R . 3 2 .

9 V a t h e r l e y  v .  W. [ 1 9 4 7 ]  I ’A H  E .R . 5 6 3  ( H .L . ) .

" sygge v .  £ .  [1 9 0 0 3  P . 180  affirm ed [ I 9O13  P . JL7 (C .A .) .  !
XHntahlCTf!OE V . H. [19633  1  A ll  E.R. 1 .  ,
2Waltar v .  W. ( 1 94 9 ) 65  T .l .R . 680. j
^Dennlac in- Hoaegpod v ,  H. (1955) 66 T .L .R . 735» 740 (C .A .)f  

Denning L*J* i n  Bejga^. v* B* £ l9 5 6 j  P* 3L3* 320 (C*A*)*
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t o  w hich  he  w as p o s te d  from  tim e  to  t im e ,  w h e re a s  t h e  w ife  i n s i s t e d  

o n  l iv in g ;  w i th  h e r  m o th e r and  d a u g h te r  * The C o u rt o f  A p p ea l h e l d  t h a t  

t h e  h u sb an d  w a 6 .1 e h ti t le d  t o  d iv o r c e  oh the; g ro u d d  o f  d e s e r t i o n *  D e n n in g  

L .J *  s a i d ,  " I n  th e  c h o ic e  o f  th e  m a tr im o n ia l  hom e, n e i t h e r  s p o u s e  

a  c a s t i n g  v o t e ;  w here b o th  p a r t i e s  a r e  g u i l t y  o f  u n r e a s o n a b le  c o n d u c t ,  

t h e  c o u r t  i s  n o t  bound  t o  ch o o se  be tw een  th e  tw o , b u t  may p ro n o u n c e  

e a c h  g u i l t y  o f  d e s e r t io n *  I n  W aTtar v* 35U ( s u p r a )  i t  w as h e ld  t h a t  

w here  e a c h  i s  o b s t i n a t e ,  n e i t h e r  i s  g u i l t y  o f  d e s e r t i o n ,  w h e re a s  t h e  
t r u t h  i s  t h a t  b o th  may b e * M

The co rrectn ess  o f t h is  view has been doubted in  Simpson v* sif
5

and ex p ress ly  disapproved in  Leug v* |**, where the Commissioner found  
th a t  the p a r t ie s  were in  mutual desertion* S om erville  L*J* sa id  th a t  
he d id  n o t th ink  th at i t  was p o ss ib le  to hold  th a t each  p arty  had 
d eserted  the other a t the same time* Jenkins L*J* found i t  hard to  
understand th e concept o f  mutual d ese r tio n , w hile Hodson L.J* sa id  
th a t  he was unable to  ap precia te the concept o f  mutual d e se r t io n ,  
though i t  might be p o s s ib le  to  arrive at such a co n clu sio n  when th e  
p a r t ie s  have d r ifte d  apart in  circum stances which amounted to  
sep a ra tio n  by consent*

The d i f f i c u l t y  a b o u t  th e  c o n ce p t o f  m u tu a l d e s e r t i o n  i s  t h a t  

i t  i s  n o t  d i s t i n g u i s h a b l e  f ro m  c ir c u m s ta n c e s  w hich  am ount t o  d iv o r c e  

b y  c o n s e n s u a l  s e p a r a t io n *  I t  h a s  b een  h e ld  i n  a  r e c e n t  c a s e  t h a t  i t  

i s  im p o s s ib le  i n  la w  f o r  a  h u sb an d  and w if e  to  h av e  d e s e r t e d  e a c h  

o t h e r  b u t  a  f i n d i n g  o f  m u tu a l  d e s e r t i o n  c o u ld  o n ly  b e  m ade, i f  a t  a l l ,

on  v e r y  s p e c i a l  f a c t s *  M u tu a l d e s e r t i o n  c o u ld  o n ly  a r i s e  w here  t h e

a c t  o f  e a c h  sp o u se  was o u t s i d e  th e  know ledge o f  t h e  o t h e r ,  so  t h a t  

t h e i r  c o n d u c t w ould  n o t  g iv e  r i s e  to  an  i n f e r e n c e  o f  c o n s e n t?
D o u b ts  a s  to  th e  v a l i d i t y  o f  th e  c o n c e p t  o f  m u tu a l  d e s e r t i o nQ

a r is e  from the d e c is io n  in  Barnett v* B ,, where the husband l e f t  the

**Lord Merriman P . in  S impson v* S* Q l9 5 l]  P* 320 , 3 3 0 , 
^Lan£ v* L* (1953) ^he Times, 7 July (C .A .) .
6Spence v .  S . [1 9 3 9 ] 1 A ll  E .E . 52, 58. 

v .  W, (1 9 6 2 ) 106 S o l. Jour. 1 5 5 .
8________ v .  £ .  [1 9 5 5 ] P . 21; Fiehfeare. v .  P .  [ 195 5 ]  P . 29 . (A

s i m i l a r  c a s e ) ♦
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m atrim onial home with: the m im M  fessT& ndU  The w ife  s h o r t ly  a f te r  he
l e f t  ev in ced  a stro n g  in te n t io n  not to have him_back by changing th e
lo c k s  on the doors# The husband a t  no tim e made any approach to  h is
w ife  w ith  a view  to  resuming matrimonial l i f e #  The w ife  was as much
a t f a u l t  i n  lo c k in g her husband out as he was in  d e se r t in g  her# I t
was h e ld  th a t the husbandrs  d esertion  had been term in ated , fo r  a w ife
should  n ot be ab le to  cla im  th a t  she was being  wronged by th e  ••
co n tin u in g  absence o f  a husband whom she had d e c is iv e ly  d ec la red  th a t
she would n o t have back# She had firm ly  r e je c te d  him and made i t
p r a c t ic a l ly  im p ossib le  fo r  r e c o n c il ia t io n  to  take p la c e .

A Just cause cea ses  to be so  where the d eserted  spouse r e fu se s
a bona f id e  o f fe r  o f  resumption o f co h a b ita tio n  made by th e o ther  

9 Aspouse# An u n ju s t if ia b le  r e fu s a l  not m erely term in ates the d e s e r t io n ,  
but a ls o  r e v er se s  the process* i* e # ,  p u ts the boot on the o th er  l e g  
and tu rn s the d eserted  spouse in to  the d eserter# 0 T his i s  n o t so 
where th e  d eserted  spouse has ju s t  cause for  r e fu s in g  th e  o f f e r ,  e#g#, 
where a w ife  knows th a t in cestu ou s ad u ltery  by th e  husband w i l l  
con tin u ed

I t  has been seen  th a t n e ith er  spouse has a c a s t in g  v o te  as to  
the ch o ice  o f  the m atrim onial home* This i s  n ot so a t  Hindu law , 
which i s  in c lin e d  to  fo llo w  the o ld  fash ioned  E n g lish  v iew , accord ing  
to  which the husband, b ein g  the bread-winner and head o f  th e  
household ,, was e n t i t le d  to  choose the p la ce  fo r  th e  m atrim onial home 
and th e  w ife  had to fo llo w  him* I t  was her duty to  r e s id e  wherever he
went* T his v iew  has been d r a s t ic a l ly  attacked  in  England,

12 1 “5p a r t ic u la r ly  by Lord Denning in  Dimn^v* D# and Hosegood v# H*,
where he sa id  that the w ife  had an equal v o ic e  in  t h i s  matter*

9P r a tt  v .  E,. Q19393  A.C. i&7 (H ,L .).
10Tftomas v .  T. [*19241 P* 19h, 201; Bjplnchandra v .  Prab h a v a ti. 

A .I .R . 1 95 7  S .C . 17S .
11W» v .  I *  [1 9 6 2 } P» 49 .
12Bh3B v .  D. Q19493 P* 9 8 , 103 (C .A .) .
x %Qre^oQd v* H. (1955) 66 T.L.R* 735» 740 (C .A .) .
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Where the w ife refu sed  to resign  her job* which com pelled her  
to  l i v e  away from her husband* she was h e ld  to  have withdrawn h e r s e lf  
w ithout reason ab le cause from the s o c ie ty  o f  her husband* Under the  
Hindu law  a  w ife 1 s  duty to  her husband i s  to  submit h e r s e l f  
o b e d ie n tly  to  h is  a u th o r ity  and to remain under h is  r o o f  and

1 4  - r  3.5p ro tec tio n *  In Shakunteia v ,  Baburao. th e  w ife  was l i v i n g  i n  Indore 
on th e  bounty o f her aunt, from, whom she was hoping to  g e t an annuity*  
w h ile  th e  husband had to  l i v e  in  Bombay a t  hi,a p la c e  o f  employment#
The w ife  re fu sed  to  jo in  him there* I t  was h eld  th a t  th e  w ife  was 
l i v i n g  away from him w ithout ju s t  cause* The husband was n o t in  
d esertio n *  because he had gone to Bombay not w ith  the

1 6dejserendi but to  earn h is  liv e lih o o d *  In  Haiava v*. Venkata the w ife  
l e f t  h er  husband and went to  l i v e  at her parent h ouse, where she  
wanted th e  husband to  e s ta b lis h  the m atrim onial home, which he was 
u n w illin g  to. do* On the husband’s p e t i t io n  fo r  d iv o rce  on th e  ground 
o f  d esertio n *  i t  was held  th a t her r e fu sa l to  re tu rn  to  her husband1 s  
house was w ithout ju s t  cause and amounted to  d esertio n *  On m arriage, 
the w ife  passes; in to  the dominion o f th e  husband and* so fa r  as Hindu 
Jaw. i s  concerned* i t  i s  o b lig a to ry  that she should r e s id e  in  the  
house o f  th e  husband* The duty imposed upon a Hindu w ife  to r e s id e  
w ith  h er  husband* wherever he may choose to  l i v e ,  i s  a r u le  o f  Hindu 
law  and n o t  merely a moral precept* I t  i s  n o t open to  a Hindu w ife  to  
i n s i s t  upon her husband's sep aratin g  h im self from h is  p aren ts or  
g iv in g  up h is  employment and l iv in g  in  th e  house or p la ce  o f  her  
parents*

The t e s t  i s  whether one spouse i s  a c t in g  reason ab ly  i n  l i v i n g
17away from th e other* In  P ow ell v* a young w ife  was l i v i n g  w ith  

her mother Greece and wanted her husband to  go and l i v e  w ith  her  
a t  her fa m ily ’ s  p lace*  She was l iv in g  away from h er  husband a g a in st  
h is  w i l l ,  on the p re tex t th a t her h ea lth  could n o t w ithstand  th e

1Z*Tirath v* KiimL> A*I#R* 1964 Punj* 2 8 *
^ S h a k u n t a l a  v# B a b u ra o .  A*I*R* 1963 Madh* P r*  10*
1 6Ra:.1aya v -  Venkata 1955 An*w.R, 213* CA case  under th e  Madras 

Hindu Bigamy P reven tion  and Divorce Act* 1949)♦
1 7tio w e ll v* P . (1957) The Times, 22 Feb. (C .A .) .
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r ig o u r  o f  E n g lish  clim ate*  I t  was held  th a t she was mot j u s t i f i e d  in
r e fu s in g  to  l i v e  w ith  her husband at h is  p la ce  o f  b u s in e ss  in  England*
A s im ila r  con clu sion  was reached in  Thornton v .  tJ® where th e  w ife
re fu se d  fo r  no adequate reason to  l i v e  in  th e  country in  which her
husband was employed*

In  Indi a , the w ife has a reasonable cause to  withdraw from
co h a b ita tio n *  i f  the husband has befen outcast©  or has changed h is  

19r e l ig io n ,  * A lep rou s husband cannot en force h is  r ig h t  o f  co h a b ita tio n
upon an u n w illin g  w ife and the w ife o f  a Hindu, who i s  s u f fe r in g  from ,
v ir u le n t  lep rosy*  i s  e n t i t le d  to l i v e  apart from him and claim

20 -sep a ra te  maintenance* I f  the husband open ly  keeps a m is tr e s s  in  th e
21house* the w ife  i s  j u s t i f i e d  in  l i v in g  separate  from him* I f  he has

another w ife  l i v i n g ,  so th a t  the w ife would be e n t i t l e d  to  sep ara te
re s id en ce  and maintenance under S* 18  ( 2 ) (d) o f  th e Hindu Adoption
and M aintenance Act* 1 9 5 6 * she has ju st Cause./ to  r e fu se  to; l i v e  w ith

22her husband* S im ilarly*  where a  husband m arried again  b efo re  th e  j
commencement o f  the Hindu Marriage Act* 1955 and the second w ife  i s  I

23a liv e *  th e  f i r s t  w ife i s  j u s t i f ie d  in  r e fu s in g  to m liv e  w ith  him.
Where a  g i r l  aged 7 years who was m arried to  a man o f  5*f years  

o f  age* re fu sed  to  l i v e  w ith  the husband on  a t ta in in g  puberty and th e  
m arriage was never consummated* i t  was h e ld  th a t  in  th e  circum stances  
her r e fu s a l  to  consummate the marriage was j u s t i f i e d  a s  th e  marriage 
was an I l l - a s s o r t e d  one*11'

•^Thornton v*’ T* ( 193 9 ) Z*1 Bom.L.R. 1234- ( a  ca se  under th e  In d ian  
and C o lo n ia l D ivorce J u r isd ic t io n  A ct, 1 9 26 ) •

19P a± gl v .  Shaonaraia (1866 ) 8  A l l ,  78*
Shaaaaarmmnra v. B . ln m f l .  A .I.R . 1922  Mad. 39 9 .

2^K«DPUOTaal V.' ATngammflT- A .I.R . 1981 Mad. 391; Ctrtlfca V. C b sd i, 
A .I .R . 1929 Oudh. 1 2 1 ; S trea  v .  S . ,  A .I .R . 1935 Mad. 541 C Speclal 
Bench) * i

^ B h agw anti v* Sndhu. A.I.R* 1961, P bn j*  l 8l *
v* S h sn tib a i 1962 M*P*L*J* M otes 9 0 , rep orted  In  th e  

Y early  D ig est  o f  Indian & S e le c t  E n glish  C gses, May* 1 9 6 2 ,  p . 831;
H sXsk  W  SasM SS9ESaa> A.I.R* 1963  Aacttu Pr* 3^3? Mst*-Peepo, v» KfcSEi 

A .I .R . 1962- Pun.jV 1 8 3 *
^Gurmukh V* Harbensr A.I.R* 1928  Lah* 902*
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5 # WILFUL NEGLECT

The exp lan ation  to S* 10  o f  the Hindu Marriage A ct, 1955  
s t a t e s  t h a t  d ese r tio n  in c lu d es  the w ilfu l  n e g le c t  o f  th e  p e t it io n e r  
by th e o th er  party  to  the marriage* T h is , however, does n o t en large  
th e  l e g a l  d e f in i t io n  o f  d ese r tio n  by in c lu d in g  1 w i l f u l  n e g le c t 1 not 
amou n tin g  to  d esertion *  To amount to w ilfu l  n e g le c t  th e re  must be 
d e lib e r a te  and in te n t io n a l fa i lu r e  to  perform the o b lig a t io n s  o f  
m arried l i f e  in d ic a t iv e  o f a t o t a l  rep u d ia tion  o f  th e  o b lig a t io n s  o f
marriage* Mere n e g le c t  o f  con sortin g , in d if fe r e n c e  or want o f  proper  
s o l ic i t u d e  fo r  the o ther spouse i s  not w i l f u l  n eg le c t? ^

The word •w ilfu l '  has been employed in  c o n tr a d is t in c t io n  to  
•a c c id e n ta l'  or  'in a d v e r ten t•♦ I t  means th a t the p erson  i s  
c o n sc io u s ly  a c t in g  in  a repreh en sib le manner or i s  c o n sc io u s ly  
f a i l i n g  in  th e  discharge o f  h is  or her m a r ita l o b lig a t io n s*  I t  im p lie spc
a b ste n tio n  from an obvious duty.” W ilfu l n e g le c t  can be proved by
in s ta n c e s  o f  fa i lu r e  by the husband to  provide reason ab le  maintenance
fo r  h is  w ife .  Such fa i lu r e  must be wrongful* H is act w i l l  n o t be
wrong, i f  the w ife  h e r s e lf  i s  g u ilty  o f  some m atrim onial o f fe n c e , . \
e* g * , a  husband i s  n o t l ia b le  to m aintain a w ife ,  who i s  g u i l t y  o f  

27d esertio n *  W ilfu l n e g le c t  means more than th a t the husband has n o t  
provided  reasonable maintenance* I t  denotes some w rongful d efau lt*  A 
reason ab le  b e l i e f  in  the w if e 's  adultery  a f fo r d s  a d efen ce to  apQ
charge o f  w i l f u l  n eg lect*"  The duty to coh ab it and th e  duty to  
m aintain  are co ex ten siv e  and where circum stances have excused th e
husband from h is  duty to  coh ab it, he cannot be g u i l t y  o f  w i l f u l

29n e g le c t  to  maintain*

2^Meena v*. Lflchnan, A*I*R* i960  Eon* 2*18*
r l a h a i  v* Peorao , A*I*R* 1962 Madh* Pr* 193; sea  a lso  

K^a^eshwar v* Lochan, 196% M*P*L*J* (n o tes) 2 ,  r ep o tted  in  th e Y early  
D ig es t o f  Indian  and S e le c t  E nglish  C ases, A p r il, 1963* P* 763*

27L f l le v  v .  L . p .960] P . 158 (C .A .) .

2 8WhiU?ken v ,  W* [1 9 3 9 ] 3 AH E.R. 833 , 838 .  
2%*er P earce J .  in  C hilton  w  £ ,  [ 1952]  P . 196 .
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li t  e s ta b lis h in g  th at a  husbsnd has w i l f u l ly  n e g le c te d  to  
mai n t ai n h er , a: w ife has as heavy a burden as i f  she were seek in g  to  
e s ta b lish , d e se r tio n  w ithout cause and a. w ife , who has lis te d  
unreasonably in  le a v in g  iter husband, may f in d  i t  d i f f i c u l t  tap rove th a t  
he i s  in  breach o f  h is  o b lig a t io n  to m aintain  h er? 3 W ilfp i n e g le c t  
may be in fe r r e d  where one spouse has d e lib e r a te ly  renounced h is  
m a rita l o b lig a t io n s  o f  coh ab ita tion  a g a in st the w ish  o f  the o th e r ♦ 
Where th e  w ife  withdrew to  a separate room, had n o th in g  to  do w ith  
her husband, performed no w ife ly  d u tie s  fo r  the husband, cooked no 
m eals fo r  him and avoided m eeting him so th a t the husband was o b lig ed  
to  do M s own. cooking, washing, mending and ir o n in g ; they  were h e ld  
t o  be le a d in g  separate liv e s ; ;  such w il fu l  n e g le c t  amounted to  
desertion-; such a s itu a t io n  i s  ex p ressly  covered by exp lan ation  to  
S* 10  o f  the Hindu Marriage A ct, 1955*

6 . THE PERIOD OF DESERTION

In  England the p e t it io n e r  must prove th a t th e  respondent has 
been con tin u ou sly  in  d e se r tio n  throughout the whole course o f  th ree

52years im m ediately preced ing th e  date o f  p r e se n ta t io n  o f  th e  p e t it io n *  
P r e se n ta tio n  means the date o f  f i l i n g  o f  the p e t it io n * ^  Two separate
p er io d s o f  d e se r tio n  cannot be added tog eth er  to  make th ree  years fo r

5hth e  purpose o f  p resen tin g  a p e t it io n *
To t h i s  r u le  there i s  an excep tion  th a t th e e x is te n c e  o f  a

n o n -co h a b ita tio n  c lause in  a maintenance order p rec lu d es any
d e se r t io n  w h ile  the clause remains in  the order; where the p eriod  
b efo re  the maintenance order was made i s  le ss ;  than th ree  y e a r s , i t
may be aggregated w ith  any p eriod  e la p sin g  a f te r  th e  non—co h a b ita tio n

35c la u se  h as been d e le ted  to provide a p eriod  o f  th r e e  y e a r s . The 
same r u le  a p p lie s  where the p a r t ie s  are sep arated  under a decree o f

^ Mr.Gnwan v* M* [1 9 4 8 ] 2  A ll  E .R . 1032, IO3 5 .
* *,.1 k er  v_ W. [|1952]} 2  A ll  E.R. 138  (C .A .);  se e  a ls o  N.R.

Raghavachariarr Hindu Law. Madras, I9 6 0 , pp* 9°6-9°7*
^ P r g .t t  v .'-E , [19393 A.C. It17 (H .L .) .
^ A ls t o n  v .  A. [1946] F .  203»

^ J a r t o  v .  J .  [19393 p * ? 39, 248-249*
^ Green V. G. £1946] P .  1 1 2 .
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J u d ic ia l  sep a ra tio n , provided the decree or order has been 
con tin u ou sly  in  force  and the p a r t ie s  have not resumed co h a b ita tio n  
s in ce  i t  was granted*

Another excep tion  was created  by S* 1  (a ) o f  the (E n g lish )  
Matrimoni a l  Causes: A ct, 1965, whereby, in  c a lc u la t in g  th e  p eriod  fo r  
which th e respondent has deserted  the p e t it io n e r  w ithout cause and in  
co n sid er in g  whether such d esertion  has been co n tin u o u s, no account i s  
taken o f  any one p eriod  not exceeding three m onths, during which the  
p a r t ie s  resumed co h a b ita tio n  with a view to r e c o n c i l ia t io n ;  and fo r  
the purpose o f  a p e t i t io n  fo r  d iv o rce , the court may t r e a t  a p eriod  
o f  d e se r tio n  as having continued during time when the d e se r t in g  p arty  
was in cap ab le  o f  en ter ta in in g  the necessary in t e n t io n ,  i f  the  
evidence b efore the court i s  such th a t, had th a t p arty  n o t been so 
in ca p a b le , the court would have in ferred  th a t th a t  in te n t io n  continued  
at th a t  time*

At Htadu law the p eriod  of d esertion  i s  two years*  As a t  
E n g lish  law  i t  must be continuous t i l l  the p resen ta tio n  o f  the  
p e t it io n *  Where a spouse had a r ig h t to p e t i t io n  fo r  d ivorce on the  
ground o f  d eser tio n  under some previous s ta tu te  (e* g * , under the  
Bombay Hindu Divorce A ct, 1947) u n t il  i t s  rep ea l by th e  Hindu Marriage
A ct. 1 9 5 5 ,  i t  s t i l l  remained a v ested  r ig h t which was capable o f

36 37being en forced  a f te r  the re p e a l o f  that Act? In  Ishwar v* Pom illa*
where, a f te r  a decree fo r  r e s t i tu t io n  o f conjugal r ig h t s  had been
p a ssed , the husband proceeded w ith  a p e t i t io n  fo r  annulment o f
marriage* A fter  i t s  d ism issa l and a fte r  the ex p iry  o f  two years from
the date o f  the p a ssin g  o f th e decree for r e s t i t u t io n  o f  conjugal
r ig h t s ,  he p e t it io n e d  fo r  d ivorce on the ground o f  non-com pliance o f
the decree by the w ife .  I t  was held  th a t , i t  b e in g  im p o ssib le  fo r  the
w ife to  make any e f f o r t  to  comply with the decree fo r  r e s t i t u t io n  o f
con jugal r ig h t s  as lo n g  as the husband was p roceed in g  w ith  the

^ H-jrebel v * Ramchandra.  A.I.R* 1958 Bora* 26* 
^ Ishwar v .  Pom iil.a, A .I.R* 1962 Puajv 432*
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p e t i t io n  fo r  n u l l i t y  o f  m arriage, the husband ought to  have w aited  
fo r  two years a f te r  the d ism issa l o f h is  n u l l i t y  p e t i t i o n ,  b efore he 
cou ld  cla im  a divorce* From t h is  i t  seems th a t  the p eriod  o f  
d e se r t io n  i s  in terru p ted  while a n u l l i t y  p e t i t i o n  i s  pending*

I t  may be concluded that a t Hindu law  the d e f i n i t i o n  o f  
d e s e r t io n  i s  s im ila r  to  th a t at E nglish  la w , because i t  has been  
co n stru cted  on E n g lish  case law , but when i t  i s  a p p lied  to  Hindu 
s o c ie t y  th e  p r a c t ic a l r e s u lt  i s  n o t always the same, e*g» , in  a Hindu 
j o in t  fa m ily  the a c ts  and fa u lt s  o f  the r e la t io n s  o f  a spouse are 
capable o f  being construed as those o f  the spouse h im se lf  a t  l e a s t  i f  
h e d o es n o t d is s o c ia te  h im self from them* The conduct which amounts 
to  a grave and w eighty matter a t E nglish  law may not n e c e s s a r i ly  be 
so a t Hindu law , when the s itu a tio n  i s  viewed a g a in st th e  background 
o f  Hindu s o c ia l  customs* Under the Hindu Marriage A ct, 1955> 
d e se r t io n  i s  not a ground for d ivorce but o n ly  fo r  a decree o f  
j u d ic ia l  sep a ra tio n , i f  i t  has la s t e d  fo r  continuous pdridd o f  two 
years* I f ,  however, the p a r t ie s  f a i l  to  resume co h a b ita tio n  fo r  a 
p er io d  o f  two years a f te r  the p assin g  oft a decree fo r  ju d ic ia l  
se p a r a tio n , e ith e r  party  can p e t it io n  fo r  d ivorce*  Thus the whole 
procedure ta k e s  four years before a f in a l  r e le a s e  from m arriage can 
be obtained* T his i s  exp en sive , lengthy and slow* On the contrary  
E n g lish  law  provides a quick and e f f i c ie n t  remedy by g iv in g  a d ir e c t  
r ig h t  o f  d ivorce on the ground o f  d eser tio n  fo r  a continuous period  
o f  th ree  years* P ro v is io n  for ju d ic ia l sep ara tion  a lso  e x i s t s  a t  
E n glish  law*
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CHAPTER VI 

CRUELTY
1 .  CRUELTY AS A MATRIMONIAL FAULT

At E n g lish  law a p e titio n , fo r  d ivorce or J u d ic ia l sep a ra tio n  
may b e p resen ted  by the husband or the w ife  on th e  ground th a t the  
respondent h a s , s in c e  the ce leb ra tio n  o f  the m arriage, tr e a te d  the  
p e t i t io n e r  w ith  cruelty^  The same rem edies are provided in  the  
(In d ian ) S p ec ia l Marriage A ct, 1934 and the (Kenya) Hindu Marriage 
and D ivorce O rdinance, I 960? The Hindu Marriage A ct, 1953 a llo w s  
e ith e r  p arty  to  a  marriage to  present a p e t i t io n  fo r  a decree o f  
J u d ic ia l  sep ara tion  on the ground th a t the o th er  p arty  h as trea te d  
th e  p e t i t io n e r  w ith  such c r u e lty  a s  to  cause a  reason ab le  
apprehension  in  the mind o f  the p e t it io n e r  th a t i t  w i l l  be harmful or 
in ju r io u s  fo r  the p e t it io n e r  to  l i v e  w ith  th e  respondent^ The words 
q u a lify in g  the word ,fc r u e lty fl in d ica te; th a t i t  i s  to  be in te r p r e te d
in  s u b s ta n t ia l ly  the same way as in  E nglish  co u r ts  o f  law . But i t s
a p p lic a t io n  to  Hindu s o c ie ty  does not always y ie ld  the same r e s u l t ,  
having, regard  to  s o c ia l ,  c u ltu r a l, ed u ca tio n a l, r e l ig io u s  and e t h ic a l  
d iffe r e n c e s*  C ruelty  i s  n o t , as in  England, m. ground fo r  d ivorce at 
Hindu law  but o n ly  fo r  a decree o f  J u d ic ia l se p a r a tio n . I f ,  however, 
the p a r t ie s  f a i l  to  resume cohab itation  fo r  a  p er io d  o f  two years or 
upwards a f t e r  th e  p assin g  o f  such a  d ecree, e i th e r  o f  them can  
p e t i t i o n  fo r  d iv o rce , on th at ground? Hindu law  i n  U ttar Pradesh^ i s  
d if f e r e n t  in  th a t th e husband or the w ife can p e t i t io n  fo r  d ivorce

^ S s. 1  ( l )  (c )  and 14 o f  the (E nglish) M atrim onial Causes A ct, 
1 9 5 ° t r e e n a c t e d  in  Ss .  1 (1 ) (a) ( i i i )  and 12 o f  the (E n g lish )  
Matrimonial. Causes A ct, 1965*

^ S s. 2 ? Cd) and 23 ; o f  the (Indian) S p e c ia l Marriage A ct, 1954*
^Ss. 1 0  Ci) (c )  and 12 (c )  o f  the (Kenya) Hindu Marriage and 

D ivorce O rdinance, I 9 6 0 .
^S. 10  ( l )  Cb) o f  the Hindu Marriage A ct, 1955*
V  1 3  (x ) ( v i i l )  o f  th e  Hindu Marriage A ct, 1953 a s  amended by

th e  Hindu Marriage Amendment A ct, 1964*
^S. 2  (a ) o f  the ( U ttar Pradesh Sanshodhan) Hindu Marriage A ct, 

1962.
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on. tiie  ground th a t the respondent has p e r s is t e n t ly  or re p ea te d ly  
treated ! the p e t it io n e r  w ith  such c r u e lty  a s to  cause a reason ab le  
apprehension in  the mind o f  the p e t it io n e r  th a t i t  w i l l  be harmful o r  
in ju r io u s  fo r  the p e t it io n e r  to  l i v e  w ith th e  resp ond en t.

The language o f  S+ 10  ( l )  (b) o f  th e  Hindu Marriage A ct, 1955  
l a  p a r t ly  borrowed from R u sse ll v* R* The words nsuch  c r u e lty  a s  to  
cause a  reasonable apprehension in  the mind o f  the p e t it io n e r "  
r e c o g n ise  the t e s t  o f  l ik e l ih o o d  o f  in ju ry  to  h e a lth * , which was 
approved by the m ajority  o f  the Law Lords. The words o f  th e S e c t io n  
d i f f e r  from th o se  used by Lopes L .J .,  who s a id ,  "There must be danger  
to  l i f e ,  lim b or h ea lth  b o d ily  or mental or a  reason ab le  apprehension  
o f  i t ,  to  c o n s t itu te  cruelty*"®

Taking the words o:£S £10 i l H b )  in  t h e ir  ord inary meaning, i t  
appears th a t c r u e lty , a s there contem plated, must be such a s  to  cause
a reason ab le  apprehension th a t i t  w il l  be harmful or in ju r io u s  fo r
the p e t it io n e r  to  l i v e  w ith  the other p a rty . Hot o n ly  p a st  c r u e lty  
but a ls o  a reasonable apprehension o f  i t s  r e p e t i t io n  in  th e  fu tu re

Q
has to  be proved*? Lord Merrlman commented on Meacher v* M;, in  th e
fo llo w in g  words, "When the l e g a l  conception  o f  c r u e lty  i s  d esc r ib ed
aa b e in g  conduct o f  such a character as to  cause danger to  l i f e ,  lim b
or h e a lth  b o d ily  or mental or a reasonable apprehension  o f  i t ,  i t  i s
v i t a l  to  bear in  mind th a t i t  comprises two d i s t in c t  e lem en ts: f i r s t
th e i l l - t r e a tm e n t  complained o f ,  and seco n d ly , the r e s u lta n t  danger
or th e  apprehension thereof*  Thus i t  i s  in a c c u r a te , and l i a b l e  to
le a d  to  con fu sio n , i f  th e  word * cruelty* i s  used a s  d e s c r ip t iv e  o n ly

10
o f  th e  conduct complained o f ,  apart from i t s  e f f e c t  on th e  v ic t im ."

T his im p lie s  th a t p ast i l l- tr e a tm e n t  amounting; to  c r u e lty  in  
th e  popular sense does n o t s u f f ic e ,  u n le ss  th ere  i s  need  to  p r o te c t

7R2asall v. £. [18973 A*C* 395, H.L.
8R ttaeell v .  R. [18953 P . 315, 322 (C .A .);  a ffirm ed  l a  [1 8 9 7 3  A*c *

3 9 5 * H*L*
^Meacher v» M* £ l9 4 £ J  P* 216  (C*A*)*
*^°Lord Merriman P* in  Jamie son v* J* QL-952Q A*C* 5 2 5 .
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th e  v ic t im  from the danger o f  such i l l - t r e a tm e n t  or i t s  r e p e t i t io n  i n

cru e lty *  th e  a c t io n  o f  the court in  in te r f e r in g  i n  th e  m arriage i s  
in tended* n ot to  punish  the g u i l t y  party fo r  what he d id  i n  th e  p a s t ,  
but to  p r o te c t  the innocent p arty  from harm i n  th e fu tu r e  and the  
q u estio n  fo r  th e  court to decide i s  whether th e in n o cen t p a rty  can, 
w ith  s a f e t y  to  l i f e  and health* l i v e  w ith  th e  g u i l t y  one* However, 
t h i s  v iew  i s  n o t f u l l y  j u s t i f ia b le  i n  th e  l i g h t  o f  th e  fo llo w in g  
a u th o r it ie s*

Xn Meacher v* M*, decided f iv e  years e a r l ie r *  a  w ife  was 
se v e r e ly  a ssa u lte d  by her husband on se v e r a l o cca sio n s*  because she  
re fu sed  to  obey h is  order not to  v i s i t  her s i s t e r *  -She had a  nervous 
breakdown* and l e f t  her husband* la t e r  she p e t it io n e d  fo r  d iv o rce  on  
the ground o f  cru elty*  Henn C o llin s  1* h e ld  th a t  she was n o t e n t i t l e d  
to  a decree* because the court would on ly  in te rv e n e  to  p r o te c t  
p a r t ie s  from  what they  expected to  happen and n o t from what had 
a lread y  happened* As she was l iv in g  separate  from her husband* she 
was n o t i n  danger o f  furth er in ju ry  from her husband and she could  
prevent su ch  a s s a u lt s  and in j u r ie s  by obeying her husband* The w ife  
appealed* whereupon th e Court o f  Appeal unanimously rev ersed  th e  
d e c is io n  o f  Hezm C o llin s  J* Morton L .J . sa id *  "Here then  was a c tu a l  
v io le n c e  and p h y s ica l ill-*treatm ent and 1  can f in d  n o th in g  i n  the  
a u th o r it ie s  to  j u s t i f y  the view  that*  i f  a w ife  has su ffe r e d  a s s a u lt s  
on her person* she i s  not e n t i t le d  to  a  decree* u n le s s  she can show 
th a t  th e se  a s s a u lt s  are  l i k e l y  to  continue*1* B u c k n ill and Som ervell 
L .J J . concurred* B u ck n ill L .J* observed, "The lea rn ed  judge appear® 
to  have based h is  d ec is io n  on th e  p ro p o sit io n  th a t  a  d ecree n i s i  fo r  
c r u e lty  w i l l  n o t  be granted i n  r e sp ec t  o f  a c t s  o f  c r u e lty  a lread y  
committed* u n le ss  there i s  a lso  a reasonable fe a r  th a t  fu r th er  a c t s  
o f  c r u e lty  w i l l  be committed* This seems to  me to  im pose a  co n d itio n  
on the s ta tu to r y  r ig h t  to  a decree fo r  c r u e lty  which i s  n o t in  the

11th e  fu tu r e . In  L issa ck  v* L. i t  was h e ld  t h a t ,  i n  p e t i t i o n s  based on

‘̂ L issack  v .  L* f l9 5 I J  1 ; see als< 
C ruelty1* (1953) 1 6  iCL.R* 68-70 .

^ f e a e h e r  v .  M. P . 2X6  a t 218
(1L9«0 10 M .I.B . 1 9 8 ; (1 9 W  62  L*Q.R. 7

r i 9 5 l l  F+ 1 ; see a lso  O. Kahn—Freund* "M ental

P . 218 a t 218 (C .A .); commented upon in
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A c t  o f  1 9 3 7 ."

Situs pas* c r u e lty  alone was h eld  s u f f i c i e n t  fo r  a  p e t i t i o n  to  
succeed  on the. ground o f  c r u e lty . Shis: view  was fo llo w ed  In  Sw«n v .  
S*, decided  a f te r  L issa ck  v* L*, by the Court o f  A ppeal, where Hodson 
L* J* ob served , "I can f in d  nothing: in  th a  o ld  a u th o r it ie s  t o  J u s t i f y  
th e  p ro p o s it io n  th a t  a  decree based on c r u e lty  i s  a  remedy g iv en  n o t  
fo r  a  wrong in f l i c t e d  but s o le ly  as a p r o te c t io n  fo r  the v ic t im ."
B ut th e  development o f  the concept can he tra ced  from th e  tim e o f  
Lord Penzance, who s a id , "Though the o b je c t  o f  t h i s  c o u r t 's  
in te r fe r e n c e  is .  s a fe ty  for  the fu tu re , i t s  sen ten ce c a r r ie s  w ith  i t  
some r e tr ib u t io n  fo r  the p a s t .11̂  The r u lin g  in  L issa ck  v* L . (supra) 
i s  a  development from the dictum o f  Lord Penzance comparable w ith  
developm ent in  other f i e ld s  o f  law *1 The E n g lish  c o u r ts , which fo r  
some tim e regarded menq £g£ an an e s s e n t ia l  elem ent i n  c r u e lty  a s  a 
m atrim onial f a u lt  have abandoned t h is  a t tr ib u t iv e *  T h is abandonment 
i s  c o n s is te n t  w ith  the view, th a t r e l i e f  i s  granted i n  m atrim onial 
c a u se s  to  p r o te c t  the in ju r e d , not to  punish  the g u i l t y . The approach  
o f  th e  c o u r ts  to  Me ache r  v .  M ^ seems to  have ig n o red  th e  f a c t  th a t
i f  th e  w ife  had n o t  l iv e d  apart from her husband, she would have had
to  endure a s sa u lts  endangering her health* The com bination o f  c r u e lty  
i n  th e  popular sen se  w ith  a reasonable apprehension  o f  in ju r y  to  
h e a lth  is :  m an ifest in  R u sse ll v» R ^  and has been in corp orated  in
S+ 1 0  ( l )  (b) o f  th e  Hindu Marriage Act* 1955*

T 8In  P n t a l  v* God!  th e  w ife  was o c c a s io n a lly  beaten* She 
became estranged  from her husband and went to  her f a t h e r 's  house, 
whereupon the husband launched a  c r imin a l  p ro secu tio n  a g a in st  th e

1 3 Swaa. v .  S . [19533 P * 258
% l s a e f c  v .  fc. [19513 P . i ;
^3S ir  Jases: Wilde (Lord Penzance) I n  Hal T v ,  H. (1 8 6 4 ) 3  Sw. &

Tr. 347, 349 «* 164 E.R . L3 O5 .  see alea  S ir C.K. A llen , "Matrimonial 
C r u e lty  (1957) 73 L-Q.S. 316.

v’» [ 1 9 4 6 } P» 216  (C .A .) .
1 7R n sseI l v .  R. [ l8 9 ? 3  A.C. 3 9 5 , H.L.
• ^ P n t a l  v .  SoT>i. A . I .R .  1 9 6 3  P a t .  9 3 .
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f a th e r ,  a lleg in g ; th a t he had en ticed  away th e  w ife  fo r  immoral 
purposes and to procure her remarriage* The fa th e r  was acq u itted *
Then th e husband ap p lied  fo r  r e s t i tu t io n  o f  con ju ga l r ig h ts*  In  
d efen ce to  which the w ife  pleaded cr u e lty  and ju s t  cause* I t  was h e ld  
t h a t  c r u e lty  was esta b lish ed *  The in s t i t u t io n  o f  a  c r im in a l case  
f a l s e l y  im puting u n ch a stity  to  the w ife* having regard  to  th e  
c o n d it io n s  o b ta in in g  i n  India  and the im portance a tta ch ed  to  fem ale  
c h a s t i t y  was ca lcu la te d  to  cause a s  g rea t m ental d i s t r e s s  and 
apprehension o f  harm and in ju ry  a s  could be conceived* A fter  such  
treatm ent from her husband no w ife i n  In d ia  cou ld  co n sid er  h e r s e l f  
s a fe  i n  h i s  company* There would always be a lu r k in g  apprehension  
t h a t  th e husband would take revenge upon h is  w ife  fo r  her f a i lu r e  to  
submit to  h i s  w ill*

In t h is  case th ere  was p ast cr u e lty  a s  w e l l  a s  th e  apprehension  
th a t  I t  would be repeated  i f  the w ife resumed c o h a b ita t io n  w ith  th e  
husband* But i t  i s  n o t n ecessary  that th e  w ife  should  have su ffe r e d  
in ju r y  i n  the past*  i f  the circum stances are such th a t  In ju ry  to  
h ea lth *  b o d ily  or mental* i s  apprehended in  the fu ture*  Continuous 
i l l - t r e a tm e n t*  c e s sa t io n  o f  m arita l in terco u rse*  s tu d ie d  n eg le c t*  
in d if fe r e n c e  on the p art o f  the husband and h i s  Im putation  o f  
u n c h a s t ity  are a l l  f a c to r s  which may undermine th e h e a lth  o f  a  w ife*
In  such  ca se s  i t  i s  n o t unreasonable to h old  th a t  th e  w ife  may 
le g it im a t e ly  apprehend that*  i f  she s ta y s  w ith  her husband* th e re
w i l l  be a  r e p e t i t io n  o f  such conduct a s  may r e s u lt  i n  a  com plete

19breakdown o f  her health*.
So i t  may be concluded th a t  both a t  Hindu law  and Engl i sh law  

i n  order to  amount to. l e g a l  cruelty*  in ju r y  to  h e a lth  must have 
r e s u lte d  or be reasonably apprehended to  r e s u lt*  But In ju ry  to  
h e a lth  i s  in s u f f ic ie n t*  u n le s s  the conduct i s  s u f f i c i e n t l y  grave and 
w eighty to  warrant th e  d esc r ip tio n  o f  b e in g  cruel*' In  c e r ta in  
circum stances even one in c id en t o f  c r u e lty  would be s u f f ic ie n t*  In

^ Partcho v* Ram. Prasad* A*1 *R* 1956 A ll*  ijl; a  s im ila r  co n c lu s io n  
was reached in  Joseph v* £ * , A*I*R* 1934 Pat* **75 ( a  case  under th e  
In d ian  D ivorce Act* 1869)»



20R a ilto n  v ,  R* tile w ife  p e r s is te d  in  u sin g  a ty p ew r iter  a f te r  the  
husbands who had been dozing in  an arm -chairs had asked her to  stop*  
The husband caught hold  o f  her v io le n t ly ,  pushed her in to  an 
arm -chair and then  handled her so roughly th a t sh e su sta in e d  very  
considerable; b ru is in g  on her limbs* He showed no r e g r e t  fo r  what he 
had done, I t  was h e ld  th a t the charge o f  c r u e lty  had been proved* fo r  
no woman could f a i l  to  fear  a. r e p e t it io n  o f  s im ila r  con d uct, i n  th e  
circum stances*

21The r u le  th a t the in ju ry  must be grave and w eighty  a p p lie s  
a t  Hindu law . In  T u ls ib a i v* Bhima?2 r e ly in g  on R u s s e ll  v* R*P i t  
was h e ld  th a t th e accepted  le g a l  meaning o£  the ex p re ss io n  * c r u e lty 1" 
i n  England and In d ia  i s  9 conduct o f  such a ch aracter  a s  to  have 
caused danger to  l i f e ,  limb* or h e a lth , b o d ily  or mental* or a s  to  
g iv e  r i s e  to  a  reasonable apprehension o f  such danger* 9 Even a  s in g le  
a ct o f  v io le n c e  may be o f  such a  grievous nature a s  to  s a t i s f y  the  
t e s t  o f  cru elty*  On the other hand* is o la te d  a c ts  o f  a s s a u lt  
committed a t the spur o f  the moment and on some r e a l  or fa n c ied

2JL
p rovoca tion  may n ot amount to  cru e l treatm ent* In  Kusum v* Kanmta 
i t  was h e ld  th a t the reasonable apprehension in  th e mind o f  the w ife  
need n ot be merely p h y sica l injury* Apprehension o f  p sy c h o lo g ic a l
in ju r y  or harm w i l l  a lso  s u f f i c e .

2* CHANGES m  THE CONCEPT OF CRUELTY

Judges have c a r e fu lly  avoided d e f in in g  c r u e lty ,  fo r  i t s  
concept changes w ith  the march o f  time* What i s  regarded  a s  c r u e lty  
by one gen eration  may n o t be so regarded by another* T h is can be 
i l l u s t r a t e d  by lo o k in g  a t the h is t o r ic a l  background o f  9 c r u e lty 9 *

2° R a l l t o n  V . R , (1962) 106 S o l .  Jour. 454 .
^ Kohle w  I .  0 9 6 4 }  1 -All E.R* 577 ; G o ll la s  v .  S* [1 9 6 3 }  2 A 1 1  

E*R* 9 66  H*X»*
22T p ls ib a i v .  Bhiaa I .L .B . 1961 Hadh. P r . 292 .
C a s s e l l  v .  S .  [1 8 9 7 } 4 .C . 3 95 ,  H .U  
2 ^Knatmt tt- Kamnta. A .I .R . 1965 A ll .  280.



1 3 ?  -

25B1  ackstone mai n ta in s that according to  o ld  ^ ig l 1 sh law  a husband 
was e n t i t l e d  to  correct h i s  w ife by beating* Chaucer2 ** g iv e s  
s t a r t l in g  exam ples o f  punishm ents i n f l i c t e d  by husbands on t h e ir  
r e b e l l io n s  wives* I t  i s  described  th a t a  husband, who came to  know 
th a t  h is  w ife  had gone to  a p lace  he had forb idd en  her to  v i s i t  * rode  
to  th e  town and made an agreement w ith  a surgeon to  h e a l two broken 
le g s *  and then on return ing home he took  a  p e s t le  m d  broke both  h i s  
w if e 1 s  le g s *  In  comparison w ith  t h is  the a n c ien t Hindu law  i s  m ilder  
fo r  i t  on ly  g iv e s  a  husband the r ig h t  to  b eat h is  w ife  w ith  a  rope

27
or a s p l i t  bamboo* W ife-beating  i s  n o t  uncommon in  modern In d ia  but 
judges are r e lu c ta n t  to  approve o f  such behaviour i n  modern Hindu 
s o c ie t y  and are w il l in g  to f in d  c r u e lty  even w ithout p ro o f by m edical 
c e r t i f ic a t e s * pQ

In  Holmes u* H* , decided over two c e n tu r ie s  ago* the husband 
was o f  a b ru tish  and cru el temper* He abused h is  w ife*  fra P fu g  her  
by such  names as b itc h , and swore a t her* On one o c c a s io n  h e , 
accompanied by two men* came in to  the parlour* lo ck ed  th e  door and 
demanded sex u a l in terco u rse  th rea ten in g  th at*  i f  she d id  n o t accede  
to  i t *  th e two men would hold her w h ils t  he d id  i t *  When she escaped  
through the window, th e  men fo llow ed  her* g o t  h o ld  o f  her and s ta r te d  
dragging her back by the hair* I t  was h e ld  th a t t h i s  was n o t  
s u f f i c i e n t  c r u e lty  to  e n t i t l e  her to  a d ivorce! Such a co n c lu s io n  
would b e s t a r t l in g  in  modern so c ie ty *

The change in  the concept o f  c r u e lty  can be seen  by
2 Q

comparisons o f  t h i s  case •; w ith  Lauder v* L*, a f a i r l y  r ece n t

2% . BlackstOttO, C^mmftTitarles Ott th s  Laws o f  EngTattd- v o l .  I ,
A th. E d ., Oxford, pp.

2 g
A. Afcraffl, BrgHnft Li ft> find Hnnwara jn  tfcg l a t e r  M-Tdril a A w a. 

Loadoa, 1913 , P» 126; see; a lso  A .S , A ltek a r , The P o s it io n  o f  Woaea 
l a  Hladtt C lv i l i s a t lo a .  Benares, 1936, p . 9h.

27Maau T U I , 2 9 9 , S .B .E ., v o l .  25, O xford, 1S86.
2 %0lB S £  V. H. X1755) 2 l e e  U 6  = 161 E .R . 283 ; s e e  a ls o  J.M. 

B ig g s , The C on eep t^ atrlB on la l C ru elty , p p . 1 9 ,  2 3 ,  60.
2 % a v d e r  v ,  £ L 9 W 3  P * 2 7 7  ( C . A . ) .
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d ec is io n .. The husband had been su bject to f i t s  o f  su lk y  d ep ress io n , 
som etim es la s t in g  for  sev era l days. During such p e r io d s  he would 
r e fu s e  to  speak to  h is  w ife , even in  the p resen ce o f  th ir d  p a r t ie s ,  
towards whom his; behaviour was normal and even c h e e r fu l .  I t  was h e ld  
by th e  Court o f  Appeal th a t the husband was g u i l t y  o f  c r u e lty . On the  
o th er  hand i n  Cousen v ,; Cf, decided a century ago, I n d if fe r e n c e ,  
n e g le c t ,  a v ersio n  to  the w if e 's  s o c ie ty ,  c e s s a t io n  o f  m atrim onial 
in te r c o u r se  and the husband's carrying on an a d u ltero u s in te r c o u r se  
w ith  a servant under the same roo f where he wan r e s id in g  w ith  h i s  
w ife ,  were h e ld  n o t to  amount to  c r u e lty .

In  O liver v ,  Ofy decided a century and a  h a l f  ago , i t  was h e ld  
t h a t  v io le n t  words da n ot break bones and i t  i s  b e t te r  th a t  th ey  
should be su ffered  than th a t a. marriage should  be broken up, and the  
husband and w ife exposed to  tem ptations o f  l i v i n g  a lo n e . T h is i s  n o t

7p
so i n  modem so c ie ty ;  i n  Usmay v , £ , I t  was h e ld  th a t  con stan t  
nagging by the w ife  amounted to  c r u e lty .

S im ilar  changes are to  be found in  Hindu s o c ie t y .  In  Kamla v ,
77

Amar« i t  was h eld  th a t the concept o f  c r u e lty  undergoes changes
corresponding to the changes in  s o c ia l  custom and standards o f

7 4
b ehaviour. Again in  Shyamsundar v ,  ShsQufeSlffiL i t  was l * id  down 
th a t  the concept o f  c r u e lty  i s  f a s t  changing and th e  co u rts  have to  
take cognisance o f  the changing a tt itu d e  o f  Hindus to  m arriage. I t  
I s  p erm iss ib le  to  say th a t in  tak ing  a second w ife  and tr a n s fe r r in g  
a l l  the lo v e  and a f fe c t io n  to the newly m arried w ife  would amount to  
such l e g a l  c r u e lty  as would e n t i t l e  the w ife  to  c la im  sep a ra te  
re s id en ce  and m aintenance. The elem ents o f  c r u e lty  have to  be d efin ed  
w ith  regard  to s o c ia l  con d ition s as they o b ta in  today and n ot
a g a in st th e r ig id  background o f  the te n e ts  o f  th e  o ld  t e x t s  o f  Marnu

^°Cousen v ,  C, (1 8 6 4 ) 4 Sw’♦ & Tr, X64  *  164 E,H, 1479 ,
O l i v e r  v .  0 .  (1801) 1 Hag. Cons. 36I  = 161 E .R . 5 8 1 ,  5 8 3 .
32Uamar v .  £ . P* 1 .

v ,  Amart A ,I .R , 1961 J , & K* 53*
^Shyamsundar v , Shantamani. A ,I ,R . 1962 O r issa  50 ,
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or o th er  Hindu lawgivers?**
S o c ia l changes are ev ident both in  In d ia  and England in  th e  

growth, o f  e q u a lity  o f  the se x es , a s  evidenced by women9 s  r ig h t  to  
v o te*  a more so c ia b le  a t t itu d e  between the se x es  and th e Indian  
c o u r ts 1 d isapproval o f  a s s a u lt s  and the use o f  p h y s ic a l v io le n c e  by 
husbands to  th e ir  wives*^ Lord Penning has p o s tu la te d  e q u a lity  even  
In  regard  to  the m atrim onial home* "In the ch o ice  o f  a m atrim onial 
home n e ith e r  p arty  has a c a s t in g  vote* These m atters are to  be 
s e t t l e d  by agreement, by g ive  and tak e , and n o t by th e  im p o s itio n  o f  
th e  w i l l  o f  one over th a t o f  the o th er* " ^

The expansion o f  the concept o f  c r u e lty  by th e  r e c o g n it io n  o f  
m ental c r u e lty  has been p a r t ly  due to  the p ro g ress  i n  m edical 
s c ie n c e ,  psychology and p sy ch ia try , r e s u lt in g  in  th e  d isco v ery  o f  
v a r iu o s  mental d iso r d er s , which may be recogn ised  by law  a s  ' in ju r y  
to  h e a lth  • As in  England, danger o f  m ental in ju ry  h as been  
reco g n ised  a s  an elem ent o f  cru e lty  at Hindu law?^ A woman w i l l  
nowadays le a v e  her husband fo r  reasons which her grandmother would 
have con sid ered  u t te r ly  t r iv ia l*  Judges w i l l  in f e r  c r u e lty  on th e  
p art o f  th e husband from conduct which so re ce n t a P r e s id e n t  a s  S ir  
F ra n cis  Jeune would have regarded a s  m erely a  manly a s s e r t io n  o f  
m a rita l au th ority*  J u d ic ia l sep ara tion s are granted  fo r  grounds which
our a n c e s to r s  would have deemed absurd* In f a c t  th e  law  o f  m arriage

40and d iv o rce  h a s  undergone immense changes!

^G urdav v* Sarwan. A*I*R* 1959 Hurnj* 1 62 , 165» per A*H* Grover, J*
36S a t .  Pancho v .  Bag P rasad . A .I .R . 1 9 56  A l l .  41? v *

Waryan. A.I*R* I960 PunJ* 422*.
5?Pttirw v* P* r i9 4 9 l  P* 9 8 ,  IO3  (C.A*); rep ea ted  i n  Hose good v* H. 

(19^0) 66 T*L*R* 7 3 5 ; see  a lso  J*M. B iggs, The Concent o f  Matr im o n ia l  
C ru elty , ch* I I ,  p* 17 and f f* ;  L* Rosen, "C ru elty  i n M atrim onial , 
Causes11 (1949) 1 2  IUL.R* 324  (shows how the concept o f  c r u e lty  
f lu c tu a te s )  1 M* Puxon, "The Changing F^ee o f  C ru elty " ( 1 9 6 2 ) 106 Sol*  
Jour* 579* 602*

*^J*M* B ig g s , The Concent o f  Matrimonial C ru e lty , p* 47*
^Kusua. v* K^mptaf A*I*R* 1965 A ll* 280*
^Comment i n  a  n ote  in  (1922) 66 Sal* Jour* 735*
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41In  G ale G7, decided over a  century agp9 th e  husband amongst 
o th er  charge® accused h is  w ife o f  having* p rev io u s to  t h e ir  m arriage 
committed in c e s t  w ith  her s te p -fa th e r . I t  was: h e ld  th a t  such  a  f a l s e  
charge was n o t  per se s u f f ic ie n t  to: c o n s t itu te  l e g a l  c r u e lty .  E a r lie r  
i n  Durant v* D*^ a f a ls e  charge o f  misconduct and c r im in a lity  was 
h e ld  n o t to  amount to  cr u e lty  in  I t s e l f  though I t  co u ld  be con sid ered  
w ith  o th er  fa cto rs*  The change in  o u tlo o k  can be seen  i n  Walker v .

decided  a t the end o f  th e  n in e te en th  cen tu ry , where Eotbss J# 
s a id  t h a t  he cou ld  conceive n o th in g  more abominable and degrading  
than fo r  a  husband to  make an unfounded charge o f  i n f i d e l i t y  a g a in st  
h i s  w ife*  As Henn C o llin s  J* remarked l e s s  than t h ir t y  y ea rs ago, 
"form erly p u b lic  op in ion  perm itted  th e  u se o f  th e  ducking s t o o l  and 
lo n g  a f t e r  t h a t  ceased to  be i n  use the husband co u ld , w ithout 
cen su re o f  h i s  neighbours, e x e r c ise  a fa r  s t r i c t e r  d is c ip l in e  than  
would be to le r a te d  today and th a t even o f  a  p h y s ic a l nature*"****

S im ila r  changes are ta k in g  p la ce  i n  India* In  Heather, v* 
Thomas**̂  a  husband imputed u n ch a stlty  to  h is  w ife  by w r it in g  l e t t e r s  
t o  h e r , in  which he doubted the p a te r n ity  o f  th e ch ild *  She was v ery  
much u p set by t h i s  but i t  was h e ld  th a t t h i s  d id  n o t c o n s t itu te

4 6cr u e lty *  Such a  view  i s  untenable todeqrv In  v * Alagammal.
I t  was decided  th a t  making unfounded a lle g a t io n s  o f  a d u ltery  a g a in s t

47a ch a ste  w ife  would amount to  c r u e lty . In  v .  V argtese
i t  was h e ld  th a t  the p rogressive  tendency o f  the law  and th e  
requ irem ents o f  modem c i v i l i s e d  l i f e  have l e f t  mere p h y s ic a l  
v io le n c e  in  the background. The w ife  may seek  r e d r e s s  i f  she f e a r s

^ S a le  v .  G. (1852) 2  Hob, E cc. 421 = 163  E .B . 1 3 6 6 .
v-. D. (1825) 1  Hag. E cc . 733 a t  769 * 162 E .R . 7 3 4 .

^ a l f c a r  v .  W. (1898) 7 7  L .T . 7 15  a t  71 7 .
^H em t C o ll in s  J . l i t  At.tHrrg v .  A. Q1942] 2  A l l  E.R. 637 a t 6 3 8 .

gather v ,  Thomaa. A .I.R . 1941 Hang. (a  case rad er th e  
Indian  and C olon ia l J u r isd ic t io n  A ct. 19263 .

^ 3 ff is a g e $ L T . Aj-.agaTggrai f A*I.E* 1961 Had* 391* n  s im ila r  
co n c lu s io n  was reached in  Kami a v* Anar. A .I .H . 1961 J* & K* 33 .

**̂ Soosannamma v* Vargheee> A .I.H . 1957 Tra* C. 277 (fit ease  under 
th e  In d ian  Divorce Act* 1869; ♦
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th e  e x e r c is e  o f  tyranny by the husband* by s u b je c t in g  her to  con stan t i  

in s u lt s *  abuse and accu sation  o f  adu lterous conduct* which would make 
m arried l i f e  unendurable. Conduct o f  t h i s  k ind  i s  c r u e lty  o f  a  worse j 
kind; than, p h y s ic a l v io len ce*

However* Hindu law d i f f e r s  from E n g lish  law  i n  c e r ta in  rays* A 
Hindu wife**® who bears the reproaches o f  her husband and h i s  fam ily  
w ith ou t com plaint i s  regarded o s  a v ir tu o u s  la d y . An uncom plaining  
end ob ed ien t w ife  b rin gs cred it  to  her p a r e n ts1 fam ily*  I f  sh e i s  
b a d ly  tr e a te d  or o c c a s io n a lly  beaten* she w i l l  be r e lu c ta n t  to  go to  
cou rt fo r  m atrim onial r e l i e f *  The fear  o f  p u b lic ity *  s o c ia l  * V 
d isa p p ro v a l and th e l o s s  o f  rep u tation  in  th e  e s t im a tio n  o f  th e  
neighbours make the Hindu w ife  th in k  tw ice  b efore  ta k in g  th e  
d esp era te  s tep  o f  invoking the help  o f  the court* But an E n g lish  w ife*  
brought up i n  an atmosphere o f  independence* where th e  in d iv id u a l i s  
more im portant than the s o c ia l  group* man tak e l i t t l e  or no account 
o f  con sid era tion s*  which In h ib it  her In d ian  s i s t e r  from approaching  
th e  court*

A lthough E n g lish  ca se  law has & great p er su a s iv e  a u th o r ity  in  
th e  Ind ian  courts* so th a t  i t  has been h e ld  th a t  Hindu law  ta k e s  a  
s im ila r  view  o f  l e g a l  cr u e lty  a s  E n glish  law7 th e  a p p lic a t io n  o f  
E n g lish  p r in c ip le s  to  f a c t s  a r is in g  in  Hindu s o c ie t y  d o es n o t  alw ays 
y ie ld  the same r e s u lt  a® i t  would in  England* In  At.irin a  v .  a  
husband1 a  h e a lth  was in ju red  by the con stan t n a g g in g  o f  the w ife*  He 
was granted d ivorce on the ground o f  h i s  w i f e ' s  cr u e lty *  A Hindu 
husband i s  u n lik e ly  to  complain o f  such behaviour a s  cru e lty *  a s  he 
i s  th e dom inating partner in  the m arriage. Even i f  he did* mere

^ T h is  d oes n o t  apply to  a l l  section ®  o f  Hindu s o c ie t y .  Amongst 
th e  r ic h  and educated c la s s e s  eq u a lity  o f  s e x e s  1 ® common and th e  
p o l i t e  behaviour towards women i s  approved* Indian  women i n  such 
c l a s s e s  may be even more, cu ltu red  than European women*

v* Faravan (1876) 1  Bom* 164; Bin da v*  K a n n s ilia  (1891)
1 3  A ll*  126* 138 ( th e  broad advantage o f  c o n su lt in g  th e  Eng l i s h law  
i s  th a t  by analogy i t  a ffo rd s valuable h e lp ) *

5°Atkina v . A. [19422 2 A ll E.R. 637.
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nagg in g  m ight be tre a ted  as th e  wear and te a r  o f  m arried l i f e *  N early  
a  century ago i n  th e C alcu tta  case* Jogendro v* H urri?~ Garth* C*J* 
p o in ted  o u t th a t  th e same circum stances a s  would be an answer to  a  
s u i t  f o r  r e s t i t u t io n  o f  con jugal right®  I n  the case  o f  an EwgTf «h 
spouse mig h t  n ot be s u f f ic ie n t  in  th e  c a s e  o f  a H indu. The h a b it s  and 
custom s o f  the Hindu community* e s p e c ia l ly  a s  regard s th e  m arriage 
s ta te *  are so d if fe r e n t  from those o f  E n g lish  p eop le  th a t Hindu and
E n g lish  sp o u ses cannot alw ays be f a i r l y  judged by th e  same r u le .

3 .  DEFINING CRUELTY

Judges have c a r e fu lly  re fra in ed  from a ttem p tin g  &
com prehensive d e f in i t io n  o f  cru e lty  fo r  th e  purpose o f  m atrim onial
ca u se s  and experience has shown the wisdom o f  t h i s  cou rse !?2  Shearman
J* sa id *  "I do not th in k  th ere  i s  such a th in g  as ' l e g a l  c r u e lty ' a®
d is t in c t  from a ctu a l cruelty;: cru e lty  means ' c r u e l conduct' whether
in  l e g a l  language or th e v e r n a c u l a r B u t  t h i s  ^common sense"
d e f in i t io n  i s  too crude. Scrutton  L .J .*  w h ile  warning a g a in st  &
tendency to; take too le n ie n t  a view  o f  what c o n s t i tu te s  ' l e g a l
c r u e lty ' * sa id *  "It i s  n o t every conduct th a t cau ses in ju r y  to  h e a lth
which cou ld  be considered  c r u e lty ;" ^  S im ila r ly  B u ck n ill J* sa id  th a t

55mere conduct which causes in ju ry  to h ea lth  i s  not enough*
As mentioned above* i n  R u sse ll v .  R.* Lord Lopes L .J* said*

"There must be danger to  l i f e *  lim b or  h ealth*  b o d ily  or m ental or a
56reason ab le  apprehension o f  i t *  to c o n s t itu te  l e g a l  c r u e lty .  T h is

was confirm ed on appeal when Lord H erschell*  s t a t in g  th e m ajor ity
opinion* sa id  "I th in k  i t  may co n fid en tly  be a s se r te d  th a t  i n  n o t a
s in g le  case  was a  d ivorce on the ground o f  c r u e lty  granted* u n le s s
th e r e  had been b o d ily  hurt or in ju ry  to  h e a lth  or a  reason ab le

57apprehension, o f  one or o th er  o f  these*"

^ Jogen d ro  Burrl Cl880) 5 Cal» 500. 90q. /
^ L ord  Sucker la . J«nH «m « v .  J .  [1 9 5 2 3  A.C. 5 2 5 , 550»
^Shearman J* i n  Hadden v .  H. ( 1919 ) The Tim es, 5th* Dec*
^ S c r u tto n  L.J* i n  Baker v . B* (1919) The Times* 11th* Dec* (C.A.),
55B u c t a i l l  J* in  Horton v* R* [1940J P* 1 8 ?* 19 3 .
^Lope® L .J . i n  R u sse ll v* R. QL8953 315* 322 (C .A *).
^ R u s se ll  v* R* 395* H*L.j see  a l s o  Dominik Lasok*

"The Qroun d s o f  Divorce, in  T ran sition " (1 9 63) 2 S o l i c i t o r  Q uarterly  
297 a t  p p . 311- 318*
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The foundation  fo r  t h i s  d e f in it io n  had a lread y  been  la id  down
in. p rev iou s d ec is io n s*  In  Myttom v* d ecided  e ig h ty  y e a r s  ago ,
B u tt J*. sa id* rtAlthough X an n ot aware th a t  th e r e  were any blows*
s t i l l *  i f  the conduct o f  the husband be such  a s  to  endanger th e  l i f e *
o r  even the h e a lth  o f  th e  w ife* th a t  i s  c r u e lt y  i n  e v e r y  sen se  o f  th e
word* whether we t a lk  e f  l e g a l  c ru e lty  or anyth ing  e l s e *11 In  t h i s
c a s e  the a lle g e d  cru e lty*  which commenced d u rin g  th e  honeymoon*
c o n s is te d  o f  harsh and i r r i t a t i n g  and ty r a n n ic a l conduct which made
th e  w ife f s  l i f e  in to le r a b le  and se r io u s ly  in ju red  her h ea lth *  There
w as no a c tu a l v io le n c e*  but the husband had shaken h i s  f i s t  i n  her
fa ce*  sa y in g  a t the same time that* being a  law yer* he knew th e  law
too  w e ll  to  commit v io len ce*

Lord Penzance a  century ago used s im ila r  words* "The e s s e n t ia l
fe a tu r e s  o f  c r u e lty  are  fam iliar*  There must be a c tu a l v io le n c e  o f
su ch  a. ch aracter  a s  t o  endanger p ersonal h e a lth  or s a f e t y  or th ere
must be reasonable apprehension o f  i t *  The. court* a s  Lord S to w e ll
once sa id *  has never been d riven  o f f  t h i s  g r o u n d * T h e  u su a l
p r in c ip le s  req u ire  th a t com plain ts should be supported  by p r o o fs  o f
v io le n c e  and il l - tr e a tm e n t*  endangering or a t l e a s t  th r e a te n in g* th e

60l i f e  or person o r  h ea lth  o f  the complainant* I t  i s  c le a r  from th e  
above d e f in i t io n s  th a t c r u e lty  means not o n ly  a c tu a l b o d ily  harm, but 
a ls o  a  reasonable apprehension o f  such a  harm* fo r  th e  court i s  n o t
t o  w a it  t i n  the hurt i s  a c tu a lly  done* T h is  h a s  been co n sta n tly

62fo llo w e d  by the E n glish  courts* and a lso  a p p lied  in  India* I n  Joseph  
v* J#^ th e  w ife  a lle g e d  th a t a fter ' the husband had in tro d u ced  one

58Hvtton v -  M* (1886) 11 P .D . 141*
^IiorcL Penzance In  H-r j  fnra v .  K* ( 1866 ) L.R* I P *  & S . 295* 299*
^ Waring t *  W* C1 8 1 3 ) 2 Hag* Gone. 153 » 161  E .E . 699 .

lord . S to w ell in  ’Evnnrr v* E , (1 7 9 0 ) l  Hag* Cons* 39 -  161 E.R* 
466* c ' .

^ L ord  S to w ell repeated  the p r in c ip le  in  O liv e r  v* 0 * (1801) 1  
Hag* Cons* 36X a t  364 *  161 E.R* s 8l r  Kirkman v* K* (180?) I  Hag* 
Cons* 4 0 5  = 161 E*R* 598; H arris v* K* C l8l3) 2  Hag* Cons* 1 48  a t  
1 4 9  *  161 E*R*. 697; S ir  James Hansen in  B irch  V* B* (1873) 42: L*J*
P* & M* 23* ~

^ J o se p h  v* J«* A*I*R* 1934 Pat*' 475 (a  came under th e  In d ian  
D ivorce Act* 1869) ♦
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D o r is  Adams In to  the h ouse, h is  a t t itu d e  changed com pletely#  He began
to  n e g le c t  h e r , deprived her o f  the household  p u ree , th e d ir e c t io n  o f
se r v a n ts , and began to  pay a tte n t io n  to  D o ris  Adams# He t o ld  th e  w ife
to  g e t  o n t  o f  the house and threatened to  h i l l  h e r , i f  she d id  n o t  C;
do so# On another o cca sio n  he threatened  to  push h er t e e t h  down her
th roa t#  The q u estion  was whether th e r e  was a  rea so n a b le  apprehension
o f  b o d ily  harm# F ollow ing  B u s s e ll  v ,  B#^ and Evans v# E^f i t  was
h e ld  t h a t  th e  a c t s  and words o f  th e  husband amounted to  l e g a l  cru e lty #

The apprehension must be reason ab le  in  th e  se n se  th a t i t  must
n o t a r is e  m erely from an e x q u is ite  or d isea sed  s e n s i b i l i t y  o f  mind?
In  P ular Koer v» Pwarkaffl H arrington J# s a id ,  "I p r e fe r  to  b ase  my
Judgement on a  p r in c ip le  which i s  eq u a lly  a p p lic a b le  to  Europeans and
In di an s  a l i k e ,  namely, th a t the court i s  n o t bound to  order a w ife  to
re tu rn  to  her husband when th ere  i s  reason ab le ground fo r  apprehending
t h a t  her re tu rn  to  that husband w i l l  im p e r il her s a f e t y *11 In  th a t
case th e  husband had brought a  low ca ste  m is tr e s s  to  t h e  house t o
l i v e  a s  a  member o f  the fam ily  and the w ife  was d r iv en  out# Hooker je e

68J* a f t e r  co n sid er in g  a  number o f  E n g lish  a u th o r it ie s  came to  th e
co n c lu s io n  th a t  the conduct o f  th e  husband c o n s t itu te d , in  th e
language o f  Lord S to w e ll, "a grave weighty and s e r io u s  m atrim onial
o f fe n c e 1' and th a t i t  amounted to  cru e lty #

In  Mackenzie v# M#? Lord H ersch e ll s a id  th a t  a  s i n g le  a c t  o f
v io len ce , would warrant at decree o f  se p a r a tio n  when th e r e  was reason
to  a n t ic ip a te  th a t i t  might be repeated# C ases o f  t h i s  type can be

70found a s fa r  bade as 1 8 6 2 , when, i n  Beeves v# B#, i t  was s ta te d  t h a t ,

^ B u s s e l l  v# B. £ l8973  A.C. 3 9 5 ,  H#L#
65l2SHS ▼. £* (1790) 1 Hag. Coos. 39  = 161 E.R . 4 6 6 .
66Stu&rt v .  S . ,  A .I .R . 1 92 6  C a l. 8 6 4 .
^'’D u larK oer V. Dwarka.(1907) 34  C al. 9 7 1 , 974* 980.
^ Po-pkla. vJ E.. (1794) 1 Hag. E cc. 786  = 162 E .R . 745? Evans v .  E. 

(1790) 1  Hag. Co bs .  35 =■ 161 E.R. 4 6 6 ? Swatmaa v .  S . (1865) 4 Sw. & 
T r. 135 = 164 E .R . 1467? Coaseg v .  C. (1865) 4 Sw. & T r . 164 = 164  
E.R. 1479* R q s s e ll  v .  R. Q1897]  A.C. 395 .

M a c k e n z ie  v .  M. [1 8 9 5 } A.C. 3 8 4 ,  392 (H .L .) .
70R eev es v .  R. (1862) 3 Sw. & Tr. 1 3 9 , 141 = 164 E .R . 1227.
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where one g r o s s  a ct o f  c ru e lty  i s  o f  such «u nature a s  to  r a i s e  a
reason ab le  apprehension o f  fu rth er  a c ts  o f  the same k in d , th e  court
w i l l  grant r e l i e f *

U n til R u sse ll v« R* (supra) p erson a l v io le n c e  was an e s s e n t ia l
in g r e d ie n t  o f  cru e lty *  In  Holmes v» d ecid ed  o v er  two hundred
y e a r s  ago* th e  w ife  had su ffer ed  degrading and h u m ilia tin g
i l l - t r e a t m e n t  but the o n ly  evidence o f  p h y s ic a l v io le n c e  was th a t
she had been  dragged by the h a ir  and t h is  was h e ld  in s u f f i c i e n t  to
amount to  cru e lty *  The reco g n itio n  o f  mental in ju r y  a s  an a lt e r n a t iv e
was n o t  e s ta b lis h e d  u n t i l  R u sse ll v* R* reached th e House o f  Lords in
1897* Though n ea r ly  a  century e a r lie r  we had Lord S to w e ll sa y in g ,
"Words o f  menace* im parting the actual danger o f  b o d ily  harm, w i l l
j u s t i f y  th e  in te r p o s it io n  o f  the court* a s th e  law  ought n o t to  w ait

72t i l l  th e  m isc h ie f  i s  a c tu a lly  done*11 He used a  s im ila r  phraseo logy
i n  KjrKffSft v  * where he sa id  that the court should n ot w a it t i l l
a  t r a g ic  even t h as taken  p lace* Words o f  menace* i f  accompanied w ith
p r o b a b il ity  o f  b o d ily  v io le n c e  w i l l  be s u f f ic ie n t*

F orty  years l a t e r  we f in d  the co u rts  t r e a t in g  g r o s s ly
in s u l t in g  behaviour a s  a  ground for apprehending danger* and

74th e r e fo r e  amounting to  c ru e lty ; in  Saunders v* S* th e  husband spat 
in  th e  w ife* a  fa ce  and t h i s  was h eld  to be a  th r e a t  o f  a c tu a l  
v io le n c e *  Dr* Lushington in  the course o f  h i s  judgement s a id ," la  i t  
p o s s ib le  to  im agine that*  when a  husband has proved hims e l f  so  
u t t e r ly  in s e n s ib le  to  a l l  th o se  fe e l in g s  which he ought to  e n te r ta in  
towards h i s  w ife*  so brutal*  so unmanly* th a t he would* when h i s  
p a ss io n  was exc ited *  r e s tr a in  h im self w ith in  th e  bounds o f  law  and 
th a t  h ts  w ife  would be sa fe  under h is  con tro l?  T hreats o f  p erson a l 
i l l - u s a g e  have been deemed s u f f ic ie n t  to j u s t i f y  a  separation* X am

^ Holmes v .  H. (1755) 2 Lee 116 *  161 E,B* 2 8 3 .
?%ord. S to w ell in  O liver v .  0 * (1801 ) 1  Hag, Cone* 36I  a t  p .

3&* *  161 E.R* 581. 
^H ord S to w ell in  Kirkman v .  K. (1807) 1  Hag, Cons. 409  s  161  

E.R* 5 9 8 .  

^ S au n d ers w. S . Cl8 V?) 1  Rob. Ecc. 5k9 , 562 = 163 E .R . 1131 .
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o f  op in ion  th a t such an outrage a s  t h is  i s  more than, eq u iv a len t to  
any th rea t*  fo r  i t  p roves a  m align ity  o f  f e e l in g s *  which would 
req u ire  o n ly  an opportunity  to  show i t s e l f  in  a c t s  in v o lv in g  g r e a te r  
p er so n a l danger but never surpassing in  cowardly b a sen ess* ”

4* INABILITY TO PERFORM TUB DUTIES 0? MARRIED LIFE

Another change in  th e  concept o f  c r u e lty  came i n  1865 w ith  
75Swa^my  ̂ v* In  t h i s  case the husband was in  th e  h a b it  o f  d rin k in g  

and com m itting adultery* u su a lly  in  h is  own home# The amount o f  
p h y s ic a l v io le n c e *  i f  any* su ffered  by the w ife  was n e g l ig ib le #  But 
Lord Penzance* holding: c r u e lty  estab lish ed *  sa id  "This conduct made 
up a  burden which th e  p e t i t io n e r 's  h ea lth  was unable to  bear* and 
under which she could not be expected to  d ischarge th e  d u t ie s  o f  
m arried l i f e # 1' The re feren ce  to  the d u tie s  o f  m arried l i f e  i s  an echo 
o f  what Lord S tow ell had s a id  three quartes o f  a. century e a r lie r #  "The 
ca u se s  must be grave and w eighty and such as ahow an a b so lu te

76im p o s s ib i l i t y  th a t th e  d u tie s  o f  married l i f e  can be discharged#"
The e f f e c t  o f  the d ec is io n  i n  Swatman v# £• (supra) was th a t p h y s ic a l  
v io le n c e  was no l in g e r  an e s s e n t ia l  in g re d ien t o f  c r u e lty ;  i t  was 
e s s e n t ia l  th a t  the g u ilty  sp o u se 's  misconduct. Was hq grave and lv 
w eigh ty  a s  to  render married l i f e  im possible#

The concept o f  m atrim onial c ru e lty  in  In d iazh as developed  on
77somewhat s im ila r  l in e s *  In  Kon&al v# Bfi££§BS£2k l  th e husband 

f a l s e l y  accused h i s  w ife o f  an attempt to  murder him* He in s u lte d  her  
on se v e r a l occasion s*  c a l le d  her by the most v i l e  e p ith e ts*  tr e a te d  
h er w ith  lo a th in g  and d isg u st and abused her* when she t r ie d  to  
serv e  m eals to  him; he to ld  her that* i f  she came back to  him* she  
would be dragged out and beaten  with s l ip p e r s ;  h e  threaten ed  to  stab  
her* I t  was h e ld  th a t c r u e lty  in  the le g a l  sen se  need n o t be 
p h y s ic a l . A course o f  conduct which* i f  p e r s is te d  in* would 
undermine th e  h e a lth  o f  the w ife  i s  s u f f ic ie n t  to  amount to  cru e lty *

^Swatman v# S*. (1865) 4 SwV & Tr# 135 3 164 E.B*. 1467*
?^Lord S to w ell in  Evans: v# E* (1790) 1 Hag# Cons# 39 » 161 E*R#

466*
^ K on d al v* Eanffanayaki*. A.I*R. 1924 Had* 49V
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S im ila r ly  in  jMaasatfr Shlvapriva78  i t  was h e ld  th a t  p roof o f  
p h y s ic a l v io le n c e  i s  not necessary  to  e s t a b l is h  c r u e lty .  The court 
w i l l  f in d  c r u e lty  proved* i f *  a fte r  ta k in g  in to  co n s id e r a tio n  the  
conduct o f  the husband and a l l  the circum stances o f  th e  case* i t  
f in d s  i t  im p o ssib le  fo r  the w ife to l i v e  w ith  her husband w ith  the  
p r e s t ig e  and d ig n ity  o f  a w ife; i f  the husband rem arried  And 
n e g le c t s  h i s  f i r s t  w ife* she i s  j u s t i f i e d  i n  l i v i n g  sep a ra te  from  
him # The con cep ts o f  mental cru e lty  and d e se r t io n  are f a s t  changing  
and th e  co u rts  have to  take n o tic e  o f  the modern a t t i tu d e  o f  Hindus 
to  m arriage* I t  i s  q u ite  p erm issib le  to  come to  a co n c lu sio n  th a t i n  
c e r ta in  c ircu m stan ces tak ing  a second w ife  and tr a n s fe r r in g  a l l  the  
lo v e  and a f fe c t io n  to  her may amount to  le g a l  c r u e lty  to f i r s t  w ife?^

In  England the n e c e s s ity  o f  proving p erson a l v io le n c e  was
80f i n a l l y  r e je c te d  in  K e lly  v* decided in  1870* The husband 

su sp ected  h i s  w ife  o f  p lo t t in g  aga in st him* He censored  her le t t e r s *  
d is s o c ia te d  h im se lf  from her* deposed her from th e  p o s it io n  o f  
m is tr e s s  o f  th e  house* to ld  the servan ts to  ig n o re  her ord ers and 
stopped  her from a tten d in g  Holy Communion# C onsequently she became 
i l l *  l o s t  her a p p e tite  and a l l  sense o f  t a s t e  and sm ell*  As she was 
su sp ected  o f  s u ffe r in g  from p ara lysis*  she l e f t  home fo r  treatm ent*
On her re tu rn  she was trea ted  even more harshly# She was forb idden  
to  se e  and r e c e iv e  her fr ie n d s  and was n ot. a llow ed  to  go out u n le s s  
accompanied by a manservant* In  the words: o f  Lord Penzance she was 
tr e a te d  l i k e  a c h ild  or a lu n a tic#  He sa id  th a t such a  conduct o f  th e  
husband ' s e t s  a t  nought not on ly  h is  own o b lig a t io n s *  but th e  v ery  
ends o f  matrimony i t s e l f *  by rendering Im p ossib le  th e  o f f i c e s  o f  
d om estic  in te rc o u r se  and the rec ip ro ca l d u t ie s  o f  m arried l i f e # '  
G ranting th e  w ife a decree o f  ju d ic ia l separation *  he h e ld  th a t  
p ro o f o f  in ju r y  to  the w i f e ' s  h ea lth  was s u f f i c i e n t  to  e s t a b l i s h  
c r u e lty  the husband's defence th a t h is  conduct d id  n o t amount to

^ Udayanath v# Sh ivaoriya# A*I*E* 1957 O r issa  199* 
v# Shantamani. A*I*R# 1962 O rissa . 50*

^ K e l l v  v .  K . ( 1870 ) L .R . 2  P .  & D . 31 ,  35 ,  38 ,  5 9 .
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c r u e lty  ,  a s  lie had n ot used personal v io le n c e  a g a in st  h i s  w ife ,  
fa i le d *  He appealed u n su ccessfu lly  to th e f u l l  co u rt, where th e  
d e c is io n  o f  th e  low er court was affirm ed; both C hannell B. and 
Hannen J# h e ld  th a t personal v io len ce  had never been e s s e n t ia l  to  the  
p ro o f o f  cru e lty*

The d e c is io n  l a  a  landmark in  the h is to r y  o f  c r u e lty ,  fo r  i t  
e s ta b lis h e d  th e  p r in c ip le  th a t in ju ry  to h ea lth  i s  the c r i t e r io n  o f  
c r u e lty  and the means by which i t  i s  e f fe c te d  are not re lev a n t*  T h is  
i s  c le a r  from the words o f  Channell B ., when he s a id , " It i s  obvious
th a t  th e  modes by which one o f  the married p erson s may make th e  l i f e

81or th e  h e a lth  o f  the other in secure are i n f i n i t e l y  v a r io u s .11 
E a r lie r  S ir  John N ic h o ll  had sa id , "Cruelty can o n ly  be d escrib edOp
g e n e r a lly  and rath er by e f f e c t s  produced than by a c t s  a lo n e ."  K e lly  
v*1 c lea red  the way fo r  the recogn ition  o f  harm i n  mens a s c r u e lty ,  
T h is can be seen  from the words o f  Karminski J .o v e r  a century  l a t e r ,  
,fl t  i s  im p l ic i t  in  our law s in c e  K elly  v* K. (supra) th a t  to  f in d  
c r u e lty  i t  i s  n ot n ecessary  to  fin d  p h y sica l v io le n c e *  C ru elty  by 
words, by t a lk ,  o th er  than v io le n c e , may n o n e th e le ss  be c r u e lty  and 
p o s s ib ly  in  some ca ses more dastardly cr u e lty  than th a t  i n f l i c t e d  by 
blows* Nagging w i l l  s u f f ic e *  i f  p e r s is te n t;  abuse or harsh language  
may w e l l  be c r u e lty , provided always th a t i t  ca u ses w ither in ju r y  to  
h e a lth  or a  reason ab le apprehension thereof*"

I t  was c le a r ly  l a id  down in  R u s se ll  v* R?^ th a t in ju r y  to  
h e a lth , b o d ily  or m ental, i s  the so le  c r it e r io n  o f  cru e lty*  In  t h i s  
case th e  p a r t ie s  were l i v i n g  apart# Lady R u s se ll  p e t it io n e d  fo r  
j u d ic ia l  se p a r a tio n , a l le g in g  c r u e lty . She had f a l s e l y  charged him 
w ith  unnatural o ffen ces*  She fa i le d  to  prove th e  charge but continued  
a ccu s in g  her husband, f a l s e l y ,  and p u b lic ly *  L ater she p e t it io n e d  fo r  
r e s t i t u t io n  o f  conjugal r ig h t s .  Ih d efen ce the husband put forward

8 lKeU.y v .  K. ( I 87Q) L .R . 2 P . & D» 31 a t  p . fit.
Westmeath v ,  W. (1827) 2 Hag. E ee. Supp. 1 a t  69 = 162 E.H

K e lly  w  K. (l8 ? 0 ) L JJ. 2 P . & D . 3 1 .
^Karminski J. in. Eastland v. £. P-95^J P« 4 0 3, i*12. 
85Rnssell v. E. [18973 A*c* H,1‘*
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th e  conduct o f  th e :w ife , which, he a lle g e d , amounted to c r u e lty , and 
c r o s s  p e t it io n e d  fo r  J u d ic ia l separation* T h erefo re , th e  s o le  
q u estion  to decide was whether the w i f e ' s  conduct amounted to  
cr u e lty *  I t  was argued on her behalf in  th e  Court o f  Appeal th a t her  
conduct, however blameworthy, did not c o n s t itu te  c r u e lty ,  a s  her  
husband had not su ffe r e d  any b od ily  hurt a c tu a l or apprehended* 
Rudeness o f  language, a want o f  c i v i l  a t te n t io n , even o c c a s io n a l  
s a l l i e s  o f  p assion  and what m erely wounds the m ental f e e l in g s  do n o tOr
amount to  l e g a l  cru elty*  On. the other hand cou n sel fo r  th e  husband 
contended t h a t ,  in  order to  e s ta b lis h  c r u e lty  'th e  cau ses must be 
grave and w eigh ty , and such as to  show an a b so lu te  im p o s s ib i l i t y  
th a t  th e d u t ie s  o f  married l i f e  can be discharged*

T h is ' im p o s s ib il i ty  theory' was r e je c te d  by th e  Court o f
O O

A ppeal, i n  R u sse ll v* R*, which by a m ajority  (L in d ley  and lo p e s  
L*JJT«.) h e ld  th a t the w i f e ' s  conduct did n o t amount to  c r u e lty ,  
because th ere  was no In ju ry  to  the husband's h e a lth  so h i s  p e t i t io n  
fo r  j u d ic ia l  separation  fa ile d *  But the Court o f  Appeal h e ld  
unanimously th a t i t  was s u f f ic ie n t ly  grave and w eighty to  provide a  
d efence to  r e s t i t u t io n  o f conjugal r ig h ts*  Lopes L*J* d e liv e r e d  th e  
judgement and d efin ed  c ru e lty  a s ,  "There must be danger to  l i f e ,  
lim b or h e a lth , b o d ily  or m ental, or a reason ab le  apprehension o f  i t ,  
to  c o n s t itu te  cruelty*"  The case then went to  th e  House o f  L ords, 
where th e  m inority  o f  the p eers (Lord H alsbury, L#C*, Lords Hbbhouse, 
Ashbourne and M orris), fo llo w in g  the d is se n t in g  o p in io n  o f  Rigby L .J . 
i n  th e  Court o f  Appeal, were d isposed to  d e f in e  c r u e lty  a s  conduct 
rend erin g  i t  im p ossib le  to  d ischarge the d u t ie s  o f  m arried l i f e *
They w ished  t o  expand th e concept o f  c r u e lty  by g e t t in g  r id  o f  th e  
n e c e s s i t y  to  e s ta b lis h  danger o f  in ju ry  to  h e a lth , w hich prevented  
E arl R u s s e ll  o b ta in in g  r e l i e f  from the tro u b le  caused by h i s  w ife*  
The m ajor ity  o f  the House (Lords H ersch e ll, Bhand, Watson,

8 6Evan® v .  E . (1790) 1  Has. Cons. 35 a t  38 = 161 E .E . %6 6 .

88R ussell v . E. [1895] P* 315 (C .A.).



Mcnanghten and Davey) however, adopted th e  • in ju r y  to  h ea lth  t e s t 1 

and a ffirm ed  the Court o f  Appeal d ecision * The judgement o f  the  
m ajority  was d e liv ered  by Lord H erschell ,  who s a id ,  "TFpon the rev iew  
o f  th e a u th o r it ie s  p r io r  to  th e time when the D ivorce Act came in to  
o p e r a tio n , X th in k  i t  may co n fid en tly  he a sse r te d  th a t in  n ot a  
s in g le  case was a d ivorce on the ground o f  c r u e lty  gran ted , u n le s s  
there: had teen  b o d ily  hurt or in ju ry  to  h e a lth  or a reason ab le  
apprehension o f  one or the other o f  these* And i t  may w ith  equal 
con fid en ce be a sse r ted  th a t no other t e s t  was ever a p p lied  when i t  
had: to  be determ ined whether a  sentence o f  d ivorce  on th e  ground o f  
c r u e lty  should  be pronounced* I  can fin d  no case in  which th e
im p o s s ib i l i t y  that the d u t ie s  o f  married l i f e  cou ld  be d ischarged  was

8q
tr e a te d  a s  th e c r it e r io n • " *

gO
Thus both lim bs o f  Evans v* E*, namely f the in ju r y  to h e a lth 1 

and • im p o s s ib i l i ty  o f  m arried l i f e 1 t e s t s  were f u l l y  d iscu ssed *  The 
r e j e c t io n  o f  the la t t e r  in  favour o f 'th e  in ju ry  to  h ealth*  i s  f u l l y  
j u s t i f i a b le  on the ground th a t i t  i s  hot p r a c t ic a b le  fo r  the court to  
determ ine p r e c is e ly  when married l i f e  h as become im p o ss ib le , a s  
m arried behaviour v a r ie s  from couple to  couple and i t  i s  n o t  
uncommon fo r  a spouse to  put forward a l l  s o r ts  o f  p e t ty  rea so n s  
which a re  a lle g e d  to  have made married l i f e  im p o ssib le  fo r  him or  
her* S ir  Carietom A l le n ^  in  h is  very learn ed  a r t i c l e  on the su b jec t  
p o in ts  o u t , on the a u th o rity  o f  Lord S to w ell in  Evans v* E* (su p r a ), 
th a t p h y s ic a l danger makes th e discharge o f  dom estic d u t ie s ,  e . g . ,  
to  c h ild r e n  so d i f f i c u l t  as to  render married l i f e  im p ossib le*  But 
i f  th ere  i s  such p h y s ic a l danger, there i s  apprehension o f  'in ju r y  to  
h ealth*  and n  co n sid era tio n  o f  the im p o s s ib il ity  o f  perform ing th e  
d u t ie s  o f  married l i f e  becomes redundant*

Though the ' im p o s s ib i l i ty  o f  married l i f e *  was r e je c te d  a s  a  
t e s t  o f  c r u e lty  In  R u s s e ll  v* R* (su p ra ), i t  may s t i l l  be r e l i e d  on

89B u ssa I l v* R. [1 3 9 7 ] A.C. 395  a t 456 , H .L.
9° Evans v .  E* (179O) 1  Hag;. C0a a . 35 = 161 E .B , 4 6 6 .
91S ir  C.K. A lle n , "MutriwawtdL Cruelty" (195?) 73 L-Q.B. 32*n 

J*H* B ig g s , The Concent^ o f  M atrimonial Cruel tv  > ch* XI, p* 43*
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a s  ev id en ce o f  in ju ry  to  health*  K elly  v* K? 2  a b o lish ed  the
n e c e s s i t y  o f  proving p ersonal v io len ce  to  e s ta b l is h  c r u e lty  and
R u s s e ll  Y* R* c le a r ly  recogn ised  Injury to  m ental h ea lth *  T h is
provided  r e l i e f  i n  many ca ses which had p r e v io u s ly  gone unremedied
because th e elem ent o f  personal v io len ce  was la c k in g , e*g* , Hudson v« 

93H* where th e  judge Ordinary s a id , l!But one fe a tu r e  sta n d s prom inent 
i n  m ost, i f  n ot a l l  the decided c a se s , p erso n a l v io le n c e *  or th e  
th rea t o f  i t ,  and danger to  h ea lth  or l i f e  as th e  r e s u l t  o f  i t* "  Now 
th e  c r i t e r io n  o f  c r u e lty  was in ju ry  to  h e a lth , m ental or p h y sica l*  
Thera was no d i f f i c u l t y ,  i f  the in ju ry  a lle g e d  was p erso n a l v io le n c e  
such a s  cu ts  and b ru ise s  but mental in ju ry  might be hard to  prove*
Not every  a c t which produced such in ju ry  could  be regarded a s  cruelty*  
so th a t  i t  became the p r a c t ic e  to  p lead th a t the conduct com plained  
o f  was so grave and w eighty a s to  'make m arried l i f e  im p o s s ib le 1 and 
th e r e fo r e  amounted to  cru elty*  A recen t example o f  t h i s  can be found  
in  th e  words o f  S ir  Joce lyn  Simon F», "The t e s t  o f  c r u e lty  or
c o n str u c tiv e  d eser tio n  i s  s t i l l  t was the conduct o f  such a grave and

94w eighty  nature a s to  make coh ab ita tion  v ir t u a l ly  im possib le?"QC
The p o s it io n  i s  s im ila r  in  India* In  Cowasli v* £ • ,  th e  Bombay

QC
C ourt, fo llo w in g  E n glish  c a s e s , held  th a t  th e  ca u se s  o f  

disagreem ent between husband and w ife must be grave and w eighty so a s  
to  show an a b so lu te  im p o s s ib il ity  that the d u t ie s  o f  m arried l i f e  cam 
be d ischarged* The word ' im p o s s ib il i ty 1 was construed  a s  'moral 
I m p o s s ib i l i t y ' ,  which was to  be determined in  accordance w ith  th e  
customs o f  th e community concerned*

The ' im p o s s ib il i ty  o f  married* l i f e '  r u le  a lso  se r v e s  a s  a 
check: on th e  undue expansion  o f  the concept o f  c r u e lt y ,  a s  i s

9% a llv  v .  K. (1870) L .B . 2  P , & D. 3 L„
9 3Sndson. w  H. (1863) 3 Sw.‘ & Tr. = 164  E .B . 1296 a t  1297; 

se e  a l s o  Hnimqs H* (1735) 2 Lee 116 = 161 E*R* 283*
94Satmder6 v .  S . [ 1 96 5 ]  2 W.L.B. 32 .
" cowas v* C ,, A .I .B . 1938  Bom. 8l  (a -c a s e  under tire P a rs!  

M arriage and D ivorce A c t , 1936)*
^^Evans v* E* (179°) 1  Rag* Cons* 35 *  161 E*R# 466; R u s s e ll  v*

B* [ iS s ^ j  A*C* 395, H*L*
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ev id en t from th e words o f  Scrutton L«J*, "The law  o f  c r u e lty  in  
d ivorce  should be c lo s e ly  watched ag a in st a  tendency to  take a  too  
le n ie n t  view  o f  what c o n s t itu te s  le g a l  c ru e lty ,. The cou rt ought to  
a c t  on  the v iew  o f  Lord S to  w e ll  that i t  was th e  duty o f  th e  co u r ts  to  
keep the r u le  extrem ely s t r ic t *  The causes must be grave and w eighty  
and such  a s  to  show an ab so lu te  im p o s s ib il ity  th a t  th e  d u t ie s  o f  the  
m arried l i f e  could be d ischarged . I t  was n o t every  conduct which 
caused  in ju ry  to  h ea lth  which could be con sid ered  c r u e lty * " ^

The ' im p o s s ib i l i ty  o f  married l i f e 1 r u le  was r e je c te d  as a
98c r i t e r io n  o f  c r u e lty  in  R u sse ll v* H, because i t  was fea re d  th a t  i t s  

adoption  would le a d  to  a  boundless expansion o f  th e  concept o f  
c r u e lty  and make i t  im p ossib le  to  draw the l i n e  o f  dem arcation  
between what c o n s t itu te s  c r u e lty  and what d oes n o t .  There i s  a danger 
th a t  the 'in ju r y  to h ea lth ' t e s t  may be extended to  in c o m p a t ib il i ty  
o f  temperament ,  as th e  Judges have re co g n ise d , B u ck n lll s a id ,
''Here conduct which causes in ju ry  to  h e a lth  i s  n ot enough, A man 
ta k e s  the woman fo r  M s w ife  for  b e tter  fo r  worse* I f  he m arries a  
w ife  whose character d evelopes in  such a  way a s  to  make i t  im p o ssib le
fo r  him to  l i v e  w ith  h er , I  do not th in k  he e s t a b l i s h e s  c r u e lty

99m erely because he f in d s  l i f e  w ith  her im possib le*"  T h is  i s  in
consonance w ith  the view  expressed in  1863 by $1? Wilde who s a id ,
"This court has n e ith e r  the power nor the I n c l in a t io n  to  d ea l w ith
th e  mere unhappiness o f  i l l - a s s o r t e d  m arriages* The same a p p lie s  a t
Hindis law , under which a  husband, having m arried h is  w ife  b efore th e
n u p tia l f i r e ,  i s  expected  to  make allow ances fo r  her i r r i t a t i n g
id io s y n c r a s ie s ,  and a. l in e  has to be drawn between what i s  mere
unhappiness or  tfta-. wear gud tea r  o f  m arried l i f e  sud blameworthy 

2conduct,

^ S cru tto m  L,J* i n  B a l e v*f B* (1919) The T im es, 1 1 th , Dec* 
(C ,A ,) ,

98S u s s f i l i  v .  £ .  [1 8 9 7 ] A.C. 3 95 ,  H.L.
99Bue&rcL12 J . ,  l a  Horton v .  H. [ 1940]  P„ 1 8 7 ,  1 9 3 .
^Hudson v -  H. (186 3 ) 3  Swv & Tr. 314, 319 *  164 E .E . 1296 .
TTAravam PraM AdevH . A .I .B . 1964 Pr* 28 ( a  c a s e  oa.

co n stru c tiv e  d e se r t io n ) .
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The co u rts  have t r ie d  to keep the con cep t o f  c r u e lty  w ith in
bounds by im posing r e s t r ic t io n s  from time to  t im e , e*g** “by h o ld in g
th a t  in ju r y  to  h e a lth  i s  n ot s u f f ic ie n t  * u n le s s  th ere  i s  an in t e n t  to
in ju r e * and th a t  the cru e l a cta  should he 'aim ed a t '  th e  in ju red
p a r ty f  a  to p ic  to  which we rev er t  presently*. But th ese  l im it a t io n s
were r e je c te d  by the House o f  lo r d s  i n  G e llin g  v* G#"* where i t  was
h e ld  th a t  the c r ite r io n  o f  c r u e lty  i n  whether th e  com plaining spouse
h a s  su ffe r e d  in ju ry*  and n o t whether the o ffe n d in g  one in ten d ed  to

5
i n f l i c t  i t *  Lord Pearce said* " I t  i s  im p o ssib le  to  g iv e  a  
com prehensive d e f in i t io n  o f  cru e lty  but when rep r eh en sib le  conduct or  
d eparture from the normal standards o f  con ju ga l k in d n ess cau ses in ju r y  
to  h e a lth  or  an apprehension o f  i t *  i t  i s *  1  think* cru e lty *  i f  a  
reason ab le  person* a f te r  ta k in g  due account o f  th e  temperament* and 
a l l  th e  o th er  p a r t ic u la r  circumstances*, would con sid er  th a t  the  
conduct com plained o f  i s  such that t h is  spouse shou ld  n ot be c a l le d  on 
to  endure it* "

The undue expansion o f  c ru e lty  i s  a ls o  checked by the  
requirem ent th a t the conduct complained o f  must be grave and w eigh ty . 
"From the days o f  Lord S tow ell down to th e  p resen t day i t  has been  
acknowledged th a t to  support a fin d in g  o f  c r u e lty  the m atter must be 
grave and w e i g h t y * A t  presen t to  prove c r u e lty  i t  must be shown ( l )  
th a t  th e  conduct complained o f  i s  s u f f i c i e n t l y  grave and w eighty to  
warrant th e  d e sc r ip tio n  o f  being cru e l and C2 ) th a t  i t  has caused  
in ju r y  to  h ea lth *  or a reasonable apprehension o f  such  in ju ry*  The 
same a p p lie s  a t Hindu law*

^Eastland v. E. £195^] P. V>3.
ĜalljtBg v. 2» £L963l 2- M l  E.R. 966, H.L.
%ord Pearce lit Goltlng, v. S., fcfcpiia, at p. 992.
®Lord Pearce in Polling v. G.. iupra, at p. 986.
7Hotla v. H. ri96a 1 Ml E.B. 577.
O '

b ai Bfrima^I.L  JR. 1961 Madh*. P f*  292* Where r e lia n c e  was 
p la ced  on R a ^ s lL v .  g .  £1897] MC. 395, H.L.
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5* METIS REA IH CRUELTY

Tha p r in c ip le  th a t  the conduct o f  th e offend ing: spouse should
ha aimed a t  th e  o ther spouse f i r s t  appeared i n  We s t a l l  v* W?, where
lo r d  Den n ing s a id , " D efects o f  temperament, l i k e  d e f e c t s  o f  h e a lth ,
must o r d in a r ily  he accep ted  fo r  b e tte r  or fo r  worsen When th e r e  i s  no
in te n t  to  in ju r e ,  they  are n o t  to  he regarded a s  c r u e lty ,  u n le s s  th ey
are n o t  aimed a t th e  o ther p arty  hut are a lso  p la in ly  and d i s t i n c t l y
prowed, n o t  m erely t o  cause p a ss in g  d is t r e s s  or em otional u p s e t , h u t
a c tu a lly  to  cause in ju ry  to  health*" H is Lordship made no attem pt to
d e fin e  th e meaning o f  f aimed a t '  so  th e  m atter was l e f t  i n  o b sc u r ity

10^ t i l  HesLefskw v* K* In  th a t  case the husband p e t it io n e d  fo r  d iv o rce  
on th e  ground o f  h i s  w i f e ' s  c r u e lty , a l le g in g  th a t  she had w r itte n  t o  
him, w h ils t  he was: away i n  the armed fo r c e s  d uring  the war, th a t she 
wanted h er freedom and wanted the o n ly  ch ild  o f  th e  m arriage to  he 
adopted* On h is  re tu rn  from m ilita r y  se r v ic e  she re fu sed  him 
in te r c o u r se ;  she used to  s ta y  up la t e  at n ig h t ,  do no work a t a l l  and 
sta y  i n  bed l a t e  i n  the morning; she was u t t e r ly  la z y  and g r o s s ly  
n e g le c te d  th e  c h i ld ,  a  hoy aged 3 years* I t  was h e ld  th a t  t h i s  d id  n o t  
amount to  c r u e lty  as th e  conduct o f  the w ife  was n ot aimed a t the  
husband, b ein g  due to  her temperament and character*  Den n in g  L*J« 
exp la in ed  what he had meant by 'aimed a t '  arid o b serv ed , "In  We s t a l l  
v* wj** we at I s a id , i f  X remember r ig h t ly ,  th a t  an e sse n t i al  elem ent 
i n  c r u e lty  i s  th a t th e re  must be conduct which i s ,  i n  some way, aimed 
a t  one person by th e  other* X adhere to  a l l  I  th e r e  s a id  but the  
q u estio n  now i s  what i s  meant by 1 aimed a t '*  The conduct o f  one p a r ty  
can p rop erly  be sa id  to  be aimed a t th e  other when i t  c o n s is t s  o f  
a c t io n s  or words a c tu a lly  or p h y s ic a lly  d ir e c te d  a t  him* Then i t  may 
be c r u e lt y ,  even though th e re  i s  no d es ir e  to  in ju r e  th e  o th er  o r  t o  
i n f l i c t  m isery on him*- I t  may c o n s is t  in  a d is p la y  o f  temperament, 
em otion o r  p erv ers io n , whereby the one g iv e s  v en t to  h i s  o r  her

9W estaIl v* W„ (19W ) 65 T.L.R* 337 (C .A .) .  
^ K e s le fs k y  v .  t .C W S Q  Pt  3& (C .A .). 
■ ^ S a sta ll I .  C m 9 ) 65 337 (C *A .).
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f e e l in g s *  not intending: to  in ju re  the o th er  but tfiaiHng th e o th er  the  
o b je c t  -  the b u tt  -  a t  whose expense th e  em otion i s  r e lie v e d *  The s ic k  
w ife  i n  Souirfe had no d es ire  to  in ju r e  her husband but she was
g u i l t y  o f  cru e lty *  because she made her husband th e  b n tt  o f  her  
in o rd in a te  demands*: The moody husband i n  Lauder v* d ir e c te d  h i s  
s u lk in e s s  a t  h is  w ife* although he had no w ish  to  h urt her* So a lso  
th e  n agg in g  w ife  in  Psmar w* With th is , h e  compared c a s e s  where
th e  a c t  or conduct i s  n o t d irected  a t the o th er spouse*. He con tinu ed , 
"When th e  conduct does c o n s is t  o f  d ir e c t  a c t io n  a g a in st  th e  other* but 
o n ly  o f  misconduct in d ir e c t ly  a f fe c t in g  him or her* such a s  
drunkenness* gam bling or crime* then I t  can o n ly  p rop erly  be sa id  to  
be aimed a t  the o th er  when i t  i s  done* n o t o n ly  fo r  the g r a t i f ic a t io n  
o f  th e  s e l f i s h  d e s ir e s  o f  the one who does i t *  but a ls o ,  i n  some p art*  
w ith  an  in te n t io n  to  in ju re  the other and to  i n f l i c t  m isery on him or  
her* Such an in te n t io n  may r e a d ily  be in fe r r e d  from th e  fa c t  th a t  i t  
i s  th e  n a tu ra l and probable consequence o f  th e  conduct* e s p e c ia l ly  
when th e  one knows or i t  has been brought to  h i s  n o t ic e  what the  
consequence w i l l  be and n ev er th e le ss  he does i t *  c a r e le s s  and 
in d if f e r e n t  whether i t  d is t r e s s e s  the other or not*"

The o b jec t o f  I n s is t in g  th a t th e  conduct com plained o f  should  
be "aimed at" th e  p e t it io n e r  was to  l im i t  the scope o f  th e  concept o f  
cr u e lty *  T his i s  ev ident from h is  la t e r  statem ent* "We cannot f in d  
th a t  she h a s  trea ted  her husband w ith  cru e lty*  I f  the door o f  c r u e lty  
were opened too  wide* we should soon f in d  o u r se lv e s  g ran tin g  d ivorce  
fo r  in c o m p a tib ility  o f  temperament*This i s  an ea sy  p a th  to  tread*  
e s p e c ia l ly  in  undefended cases*  The tem ptation  must be r e s is te d *  l e s t  
we s l i p  in to  a s t a t e  o f  a f f a ir s  where the I n s t i t u t io n  o f  m arriage 
i t s e l f  i s  im perilled*"*^

^ Squire, vy S. QI9493 p. 51.
^^Lamier w  L . £19493 p » 277 (C .A .) .
•^ Psmar v .  u. {>9493 p * 1-
^ L o r d  Denmlitg, in  Kw«n«fwi*v v . K. QL951Q P . 38  &t 45—46 (C .A .) .
l 6 Lord Denning; in  Kqslefffky v* * Supra, a t  p* 46*
■^Lord Denning in  K esle fsk r  v* K** t tp fa *  a t  p* 48*
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K esle fsk y  v* K* was fo llow ed  at Hindu law  i n  P u ta l v* Gooi'
where i t  was h e ld  th a t the a c ta  which are complained o f  a s  c r u e lty  
must he aimed a t  or d ire c ted  to  the other spouse d ir e c t ly  or 
in d ir e c t ly *1 I t  i s  n o t  n ecessa ry  th a t the com plaining spouse must he 
th e  d ir e c t  ta r g e t  o f  attack* A husband or w ife  may n o t ,  prima f a c i e ,  
do an yth in g  d ir e c t ly  a g a in st the other and ap paren tly  th ey  may be on  
good terms* n o n e th e le ss  the behaviour may be such a s  to  cause an 
extreme m ental d is t r e s s  and consequent detrim ent to  h ea lth *  a s  when 
th e  husband co h a b its  w ith  o ther women*

K a slefsk v  v* K* (supra) was fo llow ed  in  a la t e r  E n g lish  case o f  
_ ^20
Eggtland v* E*, where the couple had th ree  ch ild ren *  The w ife  a l le g e d  
that, the husband mismanaged h is  f in a n c ia l a f f a ir s  and ran in to  debt* 
A fter  the: f a i lu r e  o f  h is  farm he found employment but t o ld  h is  w ife  
v ir t u a l ly  n oth in g  o f  what he was earning and gave her v ery  l i t t l e ,  i f  
any, f in a n c ia l  support* He ignored h er , n eg le c te d  her and re fu se d  to  
make her any allow ance o f  money for food or any o th er  purpose* He l e f t  
her to  d e a l w ith  th e c r e d ito r s , knowing; w e l l  th a t t h i s  was causing  
g r e a t  d i s t r e s s  and in ju ry  to  her health* C onsequently she was o b lig e d  
to ask  her p a ren ts  fo r  money in  order to pay the ren t o f  th e  house*

I t  was h eld  th a t ,  a lthough  th e  w i f e ' s  h e a lth  had s u ffe r e d  by  
the husband's grave d e fe c t s  o f  character and con d u ct, h i s  conduct was 
n eg a tiv e  % i t  was not aimed a t the w ife , nor d ir e c te d  a g a in s t  h e r , nor  
d id  i t  i n  any way impinge upon h er, so d ep lorab le though i t  w as, i t  
f e l l  sh ort o f  cru e lty *  Karmlnski J* fo llo w in g  th e  dictum  o f  Lord 
Denning i n  K ea lefsk y  v* K?^ s a id ,  "Great care  has to  be taken  in  c a se s  
o f  t h i s  k in d  n o t to> extend l i^ it -h e a r te d ly  th e  area  o f l e g a l  
c r u e lty **2 2

P u ta l v> Qnoi. A*I*R* 1963 Pat* 93* 
v* E* Q1954] P* 403*

^Lord. Denning i n  K eslefsksr v* K* £l95tfQ P* 38  a t  4 8 * 
^K arm lnski J* i n  E astland  v* E* £ l9 5 4 j  P* 403 a t 411*
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E astland v* E* was: a hard, case* The w ife  had s u ffe r e d  in ju r y  
to  her health: because o f  the conduct o f  her husband* and s t i l l  the  
cou rt w ith h eld  i t s  remedy where i t  was needed most* Therefore* i t  i s  
h a rd ly  su r p r is in g  th a t  t h i s  d e c is io n  was disapproved by th e  House o f  
lord®  i n  G ollin®  v* G?* where the f a c t s  were s im ila r r  i t  was h eld  
t h a t  i n  c a s e s  where th e  two spouses: are o f  normal p h y s ic a l and m ental 
h e a lth  and the conduct o f  th e  respondent i s  s c  bad th a t’ the o th er  
sh ou ld  n o t  be cal l ed on to  endure i t *  cru e lty  i®  e s ta b lish e d *  eud 
th en  i t  does n ot m atter what was th e  respondent*e s t a t e  o f  mind; i t  i s  
im m ater ia l whether th e  resp o n d en t's  conduct wa® aimed a t  th e  o th er  
spouse or wa® due to  unwarranted in d ifferen ce*  a t tr ib u ta b le *  perhaps* 
to  s e l f i s h n e s s  or  la z in e ss*

lo r d  R eid sa id* *"lim ed  a t 1 i s  a phrase i n  ord in ary  use  
understood by everybody* I f  you aim a t  som ething you in te n d  to  h i t  i t  
and i f  you  h i t  som ething u n in ten tio n a lly  you have n o t aimed a t  i t *  
In te n t io n  i s  a s t a t e  o f  mind* Ton cannot se e  in to  o th er  p e o p le 's  
minds* but ord inary peop le have l i t t l e  d i f f i c u l t y  i n  in fe r r in g  
in te n t io n  from what a  man does and says* viewed in  l i g h t  o f  the  
circum stances* In  r e a l  l i f e  e ith e r  you see  aiming a t  som ething or you  
are  n o t* " ^  T h is  shows th a t lo r d  Reid was equating 'aimed a t '  w ith  
'.in ten t to  h i t '  and b oth  o f  th e phrases re fe rr ed  to  th e elem ent o f  
in te n t io n  in  cru e lty*  As in te n t io n  to  in ju re  was c le a r ly  ru led  ou t in  
S g l l iS g  v* G. (supra) th e 'aim ed at* t e s t  was s e t  aside*  The e f f e c t  
c f  Gnl l i a s  V* G* was to  e s ta b l is h  that c r u e lty  c o n s is t s  o f  th e  e f f e c t s  
produced on th e  in ju red  p arty  by the conduct o f  th e  offending; spouse*
ir r e s p e c t iv e  o f  whether the l a t t e r  intended to  in ju re*  So E astland  v*

26E* i s  no lo n g er  good law* nor i s  i t  necessary th a t  th e conduct o f  th e
“  27
o ffe n d in g  spouse should  be aimed a t  the in ju red  spouse* Dr* B iggs

2 3E a a t la n d v .  E. QL95V] P* 403.
2 W i H r .g v ,  G. £19633 2  A ll  E .R . 966 „ H.L. 

rLord H eld  la . Qollllas: v ,  G ., dupra* a t p. 9 7 2 .
2 6E a stla n d  v .  E. [195V ] P .  403.
2 7J.M . B ig g s , The Concept o f  Matrimonial C ru e lty , pp . 8 4 -8 7 , 90* 

9 2 ; se e  a ls o  L . R osea, "C ru elty  and C onstructive D ese r tio n ” (1954) 17  
M.L.R. 3 4 3 .
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exp ected  th a t  th e  ’aimed a t 1 t e s t  would be d iscarded* In  G o llin s  v* G. 
t  h i a requirem ent was s e t  a sid e  and the Judges lock, a t  the conduct 
i t s e l f"  and i t s  probable consequences in  d ec id in g  whether the conduct 
com plained o f  amounts to  cruelty*  w ithout search in g  in to  th e m o tiv es  
or in t e n t io n s  th a t gave r ise: to  i t *

But th e  'aimed a t '  t e s t  i s  s t i l l ,  fo llow ed  i n  India* In  the
og

r e c e n t  ca se  e f  KamaI s  v -  Bathnavelu* the w ife  was: i l l - t r e a t e d *  She 
was g iv e n  a  separate room, where she had to  cook fo r  h e r s e l f  r 
s e p a r a te ly ,  w h ile  th e  husband had h is  m eals prepared by h is  mother* He 
doubted th e p a te r n ity  o f  h i s  c h ild  and the w ife  was g iv en  a  c le a r  
im p ressio n  th a t  she was unwanted* I t  was. h eld  that* i n  determ ining  
what, c o n s t i t u t e s  c r u e lty , the h is to r y  o f  the couple had to  be taken  
in t a  account* F a ilu re  to  provide s u f f ic ie n t  com forts and a m en ities  and 
even n o t  showing a f fe c t io n  may n ot amount to cru e lty *  N egative  conduct 
such a s  n e g le c t  or want o f  a f f e c t io n ,  even e x tr a c t in g  heavy work may 
not amount to  c r u e lty  but the in te n t io n a l continuance o f  a  course o f  
conduct ’ aimed a t '  the w ife ,  even though i t  i s  n ot v io l e n t ,  i s  cru e lty *  

A~ cr im in a l Lawyer would ^regard c r u e lty  a s  c o n ta in in g  two
elem en ts: ( i )  in te n t io n  to  in ju r e , ( i i )  causing a c tu a l in jury*  On th e

29q u estio n  o f  in te n t io n ,  GoIH^a y* G* I s  an im portant d e c is io n  in  
th a t  th e  House o f  Lords confirm ed the p r in c ip le  th a t  th e  presen ce o f  
an in t e n t io n  to  in ju re  i s  not an e s s e n t ia l  elem ent i n  cru e lty *  The 
f a c t s  o f  the case were simple* The couple had two daughters* The 
husband ran  in to  d eb t, so ld  h is  farm and bought a house on m ortgage, 
which he tra n sfe rr ed , su b ject to  the m ortgage, to  h i s  w ife ,  who had 
g iv e n  him or le n t  him con sid erab le  sums* In  order to  m aintain  the  
fa m ily  th e  w ife  ran  t h i s  house, th e  m atrim onial home, a s a  guest  
house* The husband did noth ing  or l i t t l e  to  h elp  her; he cou ld  have 
ob ta in ed  p a id  employment, but d id  n o t , He was in c o r r ig ib ly  and

p O  - - ■ , - - ■ -

Kawtflla v*1 Bn-hVmavclu« A*I«R* 1965 Mad* 88*
292 o H ia f i v .  G. [19631 2 A l l  E.R. 9 6 6 ,  H .L .; th e  case  i s  commented 

upon i n  (1962) 106 S o l. Jour. 8 8 6 ; (Z9&t) 10a  S o l .  J o u r . 925; (1965)6? Bon. L.B., Journal, p. Ilf B. Love, '*A New Look: at Cruelty11 (1963) 
113 law Journal, p. 683; L. Neville Brown, "Cruelty without 
Culpability or Divorce without Fault” (1963) 26 M.L.B.' 625 at pp. 
628-635.
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in ex cu sa b ly  la z y  but the evidence did not show any w ish on h i s  p a rt to  
harm th e  w ife  nor was he a g g ress iv e ly  unkind to  her,: C red ito rs  o f  the  
husband t r ie d  to  stake the w ife  pay and she d id  pay some o f  h i s  debts*  
H is  r e f u s a l  to  t r y  to  help  her or earn money w orried  her and in ju red  
her- h ea lth *  In  th e  r e s u lt  she* who was n  norm al, a c t iv e  and capable  
woman* was reduced to  a  p h y s ic a l and m ental s t a t e  in  which she could  
no lo n g er  m ainta in  h e r s e lf  and her ch ildren* The q u estio n  was whether 
she had been tr e a te d  w ith  c ru e lty  by her husband*

E v en tu a lly  the ca se  went to  the House o f  Lords* where i t  was 
h e ld  th a t  am in te n t io n  on the part o f  one' spouse to  in ju r e  th e  o th e r  i s  
n o t  a, n ece ssa ry  elem ent o f  c ru e lty  as a m atrim onial o ffen ce*  though th e  
p resen ce o f  such  an in ten tio n *  i f  i t  e x is t s *  i s  m a ter ia l and may be 
c r u c ia l*1 W ith e r  c r u e lty  a s  a matrimonial o ffe n c e  has been e s ta b lis h e d  
i s  at q u e stio n  o f  f a c t  and degree* which should be determ ined by ta k in g  
in to  account the p a r t ic u la r  in d iv id u a ls  concerned and th e  p a r t ic u la r  
circu m stan ces o f  the case* ra th er  than app ly ing  any o b je c t iv e  standard £ 
accord in gly*  in  c a s e s  where th e  spouses are o f  normal p h y s ic a l and 
m ental h e a lth  and the conduct o f  the respondent spouse* so considered*  
i s  so bad th a t th e  other should not be c a l le d  on to  endure i t *  c r u e lty  
i s  e s ta b lis h e d ;  i t  d o es not matter what was the re sp o n d en t's  s ta te  o f  
mind; i t  i s  im m aterial whether the resp on d en t's  conduct was 'aimed a t '  
th e  o th e r  or due to unwarranted in d if fe r e n c e , a t tr ib u ta b le  to  
s e l f i s h n e s s  or la z in e s s *

Tke p o in t th a t in te n t io n  i s  not an e s s e n t i a l  in g r e d ie n t  o f  
c r u e lty  i s  n o t novel* I t  was recogaised  i n  the E c c le s ia s t i c a l  courts*  
in  K-!rtanani v *1 K*^ decided a century and a h a l f  ago* c r u e lty  r e s u lte d  
from th e  jea lo u sy  o f  the w ife* S ir  W illiam  S c o tt  p o in ted  out th a t  th e  
e f f e c t s  o f  c r u e lty  were the same* whether i t  proceeded from  
d is o r d e r ly  a f f e c t io n  or from m alignity* So i t  was n o t n ece ssa ry  to  
show th a t i t  proceeded from m alignity* H® was more emphatic i n  Holden

^ °S ir  W illiam  S c o t t  ( la t e r  Lord S to w ell) i n  Kirkman v* K. (1 8 0 7 )
1  Hag* Cons* 409  a t  J*10 =* 161 E*R* 598*
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251v* H* when he sa id*  ••It i s  n ot n ecessary  to  in q u ir e  from what m otive  

such  treatm ent proceeds; i t  may 12© front tu rb u len t p a ss io n  or som etim es 
ca u se s  which are n o t  in c o n s is te n t  with a f fe c t io n *  I f  h i t t e r  w aters  
are flow in g*  i t  i s  n o t n ecessary  to in q u ire  from  what source th ey  
sp r in g *11

In  Dyeart v* D^f Dr* Lushingtom p o in ted  out th a t I t  was n ot th e  
duty o f  th e  court to  in q u ire  in to  the ca u ses o f  c ru e l conduct and he 
would n o t  go out o f  h is  way to  try  to  f in d  them*! He continued* "When 
I  f in d  conduct towards a  w ife  l i k e l y  t o  prove dangerous to  her s a f e t y ,  
but n o t  in  o th er  cases* I  s h a l l  consider I t  w ith in  my cognisance*  
whatever may have been the case  thereof* whether h av ing  a r ise n  from  
v io le n c e  o f  d isp o s it io n *  from want o f moral c o n tr o l or from  
e c c e n t r ic i t y *1 I t  i s  for me to  consider th e conduct i t s e l f  and i t s  
probable consequences; the m otives and causes cannot h o ld  th e  hand o f  
the court*" Lord Penzance in  Hal j  v* H* a ls o  came to  a  s im ila r  
C onclusion  when he said* MWith danger to  th e  w ife  in  view * the court 
d oes n o t h o ld  i t s  hand to  in q u ire  in to  m o tiv es  and ca u se s*1 The so u rces  
o f  th e  husband1 s  conduct are fo r  the most p art im m ater ia l*'• But he 
made an ex cep tio n  in  case o f  in sa n ity  and d ise a s e  o f  th e  mind, which 
i s  d e a lt  w ith  below at

S ir  John H ic h o ll in  Westmeath v* W?* had a lso  su g g ested  th a t  
the c r i t e r io n  o f  cru e lty  should be the e f f e c t s  produced ra th er  than  
the a c t s  done* With t h is  volume o f  d e c is io n s  i t  i s  d i f f i c u l t  to  se e  
how i t  was h e ld  i n  A stle  v* A$* decided a quarter o f  a  century ago* 
th a t m a lig n ity  or in te n t io n  i s  an e s s e n t ia l  In g red ien t o f  cru e lty *  I n

^ L o rd  S to w e ll l a  Bolden, v .  H* (1810) 1  Hag. Gone* 4 5 3  a t  
45& = 161 E .B . 614 .

*^Dr. L aehington in. Dygart vv D. (X844) 1  Rob. Bee.: 106 a t  
116 =  163 E .R . 980  a t  983-984 .

^ W ild a  J .O . (Lord Penzance) in  H a ll v .  H. (1864) 3 6* .  & T r . 347  
at 349 -  164 E . R . 13O9 .

-^ S ir  John H ic h o ll in  Westmeath' v .  W. (182?) 2  B a g . EccV Sup p .  1  
at. 69 = 162 E .K . 992 .

^ A s t l e  v .  A . p 9 3 9 3  ?•' 415 ( t h i s  is :  d isc u sse d  f u l l y  in  r e la t io n  
to  in s a n ity  a s  a d efen ce).
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A stle  v .  A. (supra) in te n t io n  was equated with, m a lig n ity  and in  
Jam ieson v* J* i t  was equated with unwarrantable in d if f e r e n c e  a s  t o  
th e  consequences to  th e  v ictim * In  K ellock  v* K? 7 th e  w ife  committed 
a c t s  which were dangerous to the h ea lth  and l i f e  o f  th e  husband* She 
was s u f fe r in g  from d ep ressive in sa n ity  but i t  was h e ld  th a t  she was 
g u i l t y  o f  cru e lty*  a s  she had acted w ith  a c o n sc io u s ly  wicked mind* 
S im ila r ly  i n  Horton v* H ^  i t  was h eld  th a t th e  "husband must prove 
th a t  she h a s  committed w ilfu l  and u n ju s t if ia b le  a c t s  i n f l i c t i n g  m isery  
and p a in  upon him and causing him in ju ry  to  h ea lth * "

The m atter came to  ahead in  Squire v* S ^  where th e  w ife  
co n tin u o u sly  fo r  n ig h t s  on end prevented th e  husband from s le e p in g ,  
demanding th a t he read to  her or converse w ith  her* I f  he showed s ig n s  
o f  s le e p ,  she unreasonably demanded th at he should perform  v a r io u s  
m enial s e r v ic e s  for  her* whereby the husband was deprived  o f  s le e p  and 
su ffe r e d  in  h ealth*  Fianemore J* came to  th e  co n c lu s io n  th a t*  in  order  
to  e s t a b l i s h  c r u e lty , the conduct must be d e lib er a te *  m alignant and 
in tended* As the w i f e ' s  conduct r e su lte d  from i l l n e s s *  she had no 
in te n t io n  to  be cr u e l and consequently no c r u e lty  was e s ta b lish ed *  The 
Court o f  Appeal reversed  the d e c is io n , h o ld in g  th a t  m alignant in te n t io n  
was n ot an e s s e n t ia l  elem ent o f  cruelty*  Hodson J* d issen tin g * a n d  th a t  
th e  ev idence c le a r ly  e s ta b lish e d  cruelty*  The dictum  o f  Shearman J* i n  
Hadden v* H$  ̂ "1 do n o t question  the evidence o f  th e  husband th a t he 
had no in te n t io n  o f  b e in g  cru el to  her* but I  h o ld  th a t  h i s  
in te n t io n a l a c t s  amounted to  cruelty"* was approved*

^ J a m ieso n  v* J* £1952] A.C* 525 at 535> H*L*
37K allock  ** K* '[19391 3  A ll E*R* 972 (sim p ly  fo llo w ed  A s t le  v* A* 

£19391 P . 415K
^ B u ck n ill J* in  Horton v*. H* £1940] P* 187 a t  193* fo llo w ed  in  

U|smar v* TI* C?-949] p# 1  (C*A*) •
^ S flu jre  v* S* £1949] P* 5 1 (C*A*)^ conaaented upon i n  ( 1 9 4 8 ) 92  

Sol* Jour* 31$: K*t£ Samson* "Motive as sn Element o f  C ru e lty  in  
D ivorce" (1948) 1 1  M*L*R* 8 8 *

S h earm an  J* i n  H adden  v*< H* ( 1919)  T h e T im e s*  5 th *  D ec*
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Tims th e  r u le  th a t m a lign ity  or in te n t io n  i s  an e s s e n t ia l  
in g r e d ie n t  o f  cr u e lty  was e lim in a ted ♦ But in  order to  prove th e  c r u e l  
conduct * r e s o r t  was: had to  the presumption th a t a p erson  i s  presumed 
to  in te n d  th e  n atu ra l and probable consequences o f  h is  a cts*  But why 
sh ou ld  an in te n t io n  be imputed to  a person* i f  th e  ev id en ce c le a r ly  
p ro v es th a t  he had no such in ten tio n ?  This d i f f i c u l t y  was c le a r ly  
p o in te d  out by P ro fesso r  Goodhart^’ in  h i s  very  le a rn ed  a r t i c l e  on th e  
s u b je c t ,  where he s t a t e s  th a t in  G ollin a  v*. G ^  th e  wain  ev idence in  
favour o f  th e presum ption was th a t the husband* s  n e g le c t  to  m ain ta in  
h i s  w ife  "amounted to  m course o f  conduct in t e n t io n a l ly  pursued11*
There i s  no doubt th a t he intended  not to work:* but th a t  he d id  so fo r  
the: purpose o f  in ju r in g  h is  w ife seems improbable* The a p p lic a t io n  o f  
t h i s  presum ption was r e je c te d  by the House o f  Lords*

Dr*: B ig g s ^  su ggested  th a t the t e s t  o f  c r u e lty  should  be 
whether th e  respondent foresaw  the consequences o f  h is  a c t  or conduct*  
and* where su ch  fo r e s ig h t  could not be proved* i t  might be presumed by 
r e s o r t  to  th e  presum ption th a t a  person in ten d s th e  n a tu ra l and 
probable consequences o f  h is  a c t s ^  He regards th e  presum ption a s  
ir r e b u tta b le  in  the sense th a t  i t  i s  invoked o n ly  in  th e  l a s t  r e s o r t  
where th e re  i s  no adequate evidence to  prove e ith e r  th e  e x is te n c e  or 
th e  absence o f  fo r e s ig h t  i n  the respondent* However* t h i s  t e s t  was 
r e je c t e d  by Lord Reid* who said* "To a ttr ib u te  to  a  man an in te n t io n  
which h e d id  n o t have i s  to> base o n e s e lf  on a f i c t i o n  and th a t i s  
bound to  le a d  to  troub le*  However u se fu l f i c t i o n s  may have been in  
th e  p a st in  o th er  branches o f  th e  law* th ey  seem to  be b oth  
unnecessary and confusing  i n  the realm  o f  c r u e lt y * .••  I f  th e  conduct 
com plained o f  and i t s  consequences are so bad th a t th e p e t i t io n e r  must

^A*L* Goodhart* "C ru elty , D esertion , and In sa n ity  in  M atrim onial 
Lm "  (1963) 79 L.Q.R* 98*

2f2SfiU & £  v* G. [1 9 6 3 ] 2  A l l  E.R* 9 6 6* H*L.
^J*K* Biggs* The Co&eent o f  Matrimonial C ru elty , pp* 95-98*
^^Lanst v* L* r i9 5 5 l A*C* ifO2 ; see comments in  (1962) 106  Sol*  

Jour*, pp* 293-295; A*L* Goodhart, "C onstructive D ese r tio n " ( 1 9 5 5 ) 7 1  
L*Q*R* 3Z; J*C* H a ll, "M atrimonial Cruelty and Mens Rea11 ( 1.9 6 3 ) 102* 
Cambridge Lg* Journal 105 a t  p* 106*
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have a  remedy, then i t  doe© not matter what was the s t a t e  o f  th e
resp on d en t1© mind* In  o th er  case© the s t a t e  o f  hi©  mind i s  m a te r ia l
and may he c r u c ia l The t e s t  i s  p o s i t i v e ^

A pplying th is , p r in c ip le , many c a ses  where th e r e  i s  no ex p ress
in te n t io n  to  in ju re  th e  other spouse become r e c o n c ile d  a© c a s e s  o f
cru e lty *  I t  b r in g s  w ith in  the concept a spouse who commits sex u a l
o f fe n c e s  again s t  th ird  p a r t ie s ,  which are b reaches o f  con jugal

47o b lig a t io n s *  In  Ivena v* 17 a  husband had committed in d ecen t a s s a u lt s  
on th e  w ife 1® daughter by a  previous m arriage, a c h i ld  between 1 3  and 
13 y ea r s  o f  age*: T&e g i r l  informed her m other, who p r o te s te d  to  her  
husband, and he promised n o t  to repeat I t*  He f a i le d  to  keep h is  
prom ise and resumed h is  in decent conduct, w ith  the r e s u l t  th a t  h i a 
w if e ' s  h e a lth  was a ffe c ted *  I t  was held  th a t a  cr im in a l and in d ecen t  
a s s a u lt  by a  husband on m. c h ild  was c r u e lty  to  the c h i ld ' s  m other, 
althou gh  no in te n t io n  to  in ju re  the mother was shown*1 Both Lord 
Goddard C.J* and V aisey  J* spoke in  terms o f  ' f o r e s ig h t  o f  
con sequ en ces'!j  L0rd Goddard C*J* sa id , "I can im agine n o th in g  which  
would be more l i k e l y  to a f f e c t  the woman' © h e a lth , a s  i n  fa c t  I t  d id ,  
and I  can con ceive o f  no conduct more c a lc u la te d  t o  j u s t i f y  th e  court 
in  sa y in g  th a t  the husband knew p e r fe c t ly  w e ll  what th e  e f f e c t  o f  h i s  
conduct would be upon h is  w ife  and upon the s ta te  o f  her h e a lth  and 
y e t ,  c a r e le s s  o f  or in d if fe r e n t  to  what the e f f e c t  would b e , con tinu ed  
to  carry  on t h i s  f i l t h y  conduct*"^  V aisey  J# agreein g  s a id ,  "The

^^Lord R eid  in  G o llin s  v* G* [1963] 2 A n  E ,S , 9 6 6 ,  973* 974*
^ ' P o s i t i v e '  w i l l  be used to  describe th e  s t a t e  where th e e f f e c t  

o f  th e  consequences r e s u lt in g  from the a c t  o r  conduct o f  th e  o ffe n d in g  
sp o u se , i s  so bad and in ju r io u s  on the h e a lth  o f  th e in ju re d  p a r ty , 
th a t  a reason ab le man who has w itnessed  the scene can come to  th e  
co n c lu s io n  th a t  the v ic t im  has been trea ted  w ith  cru e lty *

^ Ivans v . I* [1955] IV  129 (C*A*); s im ila r  o f fe n c e s  were committed 
in  th e  fo llo w in g  c a s e s , but th e r e  was no ev id en ce th a t th e  husband had 
in ten d ed  to  in ju r e  the w ife* The conduct o f  th e  husband had d is a s tr o u s  
e f fe c t©  on th e  h e a lth  o f  the w ife a© i t  had in  Qni Unsp v* G*, supra; 
Thompson v* T* ( 19O1I 17 T*L*R* 572$ Bosworthick v» B* (1901) 18  T*L*R* 
1 0 4 ;; Cooper V* C* ["19557 99; Crawford u* C* [19 5 6 1  P* 195; 2* v* W.
[ 1 9 6 ^  P* 4 9 .

^ * o r d  G od d ard  C*JV i n  I v e u s  v *  I*  [ 1 9 5 5 ]  1 2 9  a t  1 3 2  (C *A *) *
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in d ecen t conduct o f  the husband towards the w ife* s o w n  daughter was 
n o t done in  order to  hurt the w ife but I t  had th a t  consequence, a s  th e  
ev idence q u ite  c le a r ly  shows ,  and as th e  husband must have known th a t  
i t  would or might *ŵ  The same i s  true in  ca se s  where th e  husband i s  
ca rry in g  on an. improper a s s o c ia t io n  w ith  another woman, which r e s u l t s  
in  in ju r y  to  the w i f e ' s  h ea lth *  H is in te n t io n  may not be to  h urt the

CQ
w ife  d e l ib e r a te ly ,  but m erely to enjoy the o th er  woman* A pplying

51
S o i l in g  v* Gs the e f f e c t  on the w if e ' s  h ea lth  amounts to  c r u e lty  and 
the I n te n t io n  o f  the husband i s  ir re lev a n t*  Ik such c a s e s  th e  conduct 
l a  so bad th a t the v ic tim  must have a remedy*

Sn E astland  v .  E* the f a c t s  were id e n t i c a l  to  th o se  i n  G o llin s  
v * 2*: (supra).. The husband's fa i lu r e  to  ̂ provide m aintenance fo r  h i s  
w ife  and ch ild ren ; h is  ir r e s p o n s ib i l i t y  and s h i f t l e s s n e s s ,  which had 
brought him in to  d eb t, in ju red  the w ife 's  h ea lth *  As h i s  a c t s  were not 
in ten d ed  to  in ju re  the w if e ,  i t  was held  th a t h is  conduct d id  n ot  
amount to  cru elty*  But s in c e  G alling  v» G* such a f in d in g  i s  wrong*

55
Cnx v* £• wa® a lso  wrongly decided in  the l i g h t  o f  G o llin s  v* G* In  
th a t ease the husband was im properly a s s o c ia t in g  w ith  o th er  women w ith  
co n seq u en tia l in ju ry  to  the w ife 's  health* I t  was h eld  th a t  th e w ife  
must show an in te n t io n  on th e  part o f  the husband to  i n f l i c t  m isery on

52.
her* I t  was subsequently h e ld  in  Walker v* W*7 th a t such an 
a s s o c ia t io n  was cru elty*  In  W-tndeatt v . th e in fe r e n c e  o f  in te n t  to  
in ju r e  th e w ife  was drawn in  s im ila r  circum stances*

^ V a is e y  j .  m  i TOttS v .  J .  [1 9 5 5 ] P . 129 a t  133 (C .A . ) .
t .  W. [1 9 6 2 ] P~ 42 a t 46? W indeatt W  W. [ 196 2 ]  1  A ll  E.B.

776 (C*A*)» The f a c t s  i n  both  the ca ses were id e n t i c a l ,  but the \
in te n t io n  to  in ju r e  was in fe r r e d  from the circum stances i n  the l a t t e r  
case*

^ G o n ig a  v .  G. [ 1963]  2  A ll E .B . 9 6 6 ,  H.L.
52E astlen d  v .  E„ [1 9 5 4 ]  P . ¥>5.
^ C o x  v .  C. C1 9 5 2 ) 2  T .L .B . l i t l  (C .A . ) .
54Ia U ta i w. [ 1962]  p . 4 2  a t 4 6 .
55W ladeatt v .  W. [ 1962 ]  1  A ll  E .B . 776  ( C .A . ) .
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56In  G o llin s  v* G* Lord Reid sa id , "Why should  w© have to  drag  

in  in te n t io n  at a l l?  I t  seems to me a. very poor defen ce to  sa y , ' I  
know th e  d isa s tr o u s  e f f e c t s  on my w ife o f  what I  have te e n  doing* 
Probably I  could  have r e s is t e d  tem ptation , i f  I  had r e a l ly  t r ie d ,  but 
my conduct i s  in n o cen t, because I  had n o t th e  s l i g h t e s t  ' d e s ir e  or  
in te n t io n  to  harm j|y w ife* 1 have acted throughout from pure 
s e lf is h n e s s * .1" Though the evidence may make i t  c le a r  th a t he had no 
a c t iv e  in te n t io n  o f  causing pain  or m isery to  h i s  w ife ,  i f  h i s  conduct 
was u n ju s t if ia b le  or in excu sab le  and, i f  he knew or th e  ev id en ce  
show® th a t he must have known th a t the e f f e c t  o f  h i s  conduct would be 
to  cause p a in  and s u f fe r in g  to  h is  w ife , who has n o t u n u su a lly
s e n s i t iv e  and was m en ta lly  normal, why does in te n t io n  m atter?

57Lord Evershed, w hile agreein g  that m a lig n ity  or in te n t io n  i s  
n o t  an e s s e n t ia l  in g re d ien t o f  cruelty*  s a id  th a t th e  t e s t  i s  whether 
th e  a c t s  o r  conduct o f  the man or woman charged i s  c r u e l and n o t  
whether he or she i s  cruel#  Thus the c r ite r io n  i s  th e  e f f e c t  o f  th e  
c r u e l conduct on the victim*; The question  i s  w hether, i n  a l l  th e  
circu m stan ces o f  the c a s e , a  reasonable man w itn e ss in g  th e  scen e can 
come to  th e  con clu sion  th a t the v ic tim  has been tr e a te d  c r u e l ly  by th e  
o ffe n d in g  spouse# I f  th e  answer i s  in  the a ff ir m a tiv e  then  th e  s ta te  
o f  th e  resp o n d en t's  mind i s  immaterial*

T h is t e s t  i s  reco g n ised  in  Hindu law but where the j o in t  fa m ily  
system  i s  s t i l l  p r a c t ic e d , the a c ts  o f  the husband's r e la t io n s  are  
capable o f  b e in g  imputed to  the husband, a t l e a s t  when he makes no 
attem pt to  p ro tec t  h is  w ife# In  Aaiani v# Krushna^  th e  w ife  a lle g e d  
th a t  she wa® hated and n eg lec ted ; the husband c a l le d  her i l l - b r e d  and

56Lord H eld  In  Got Tin a TT- G. [*1963] 2 A ll  E.B. 966  a t 971.
57
^fLord Evershed i n  GoTling v# G*, supra, a t  976; se e  a ls o  M* Puxon, 

**C ru el' means Cruel" (1964) 108 Sol# Jour# 786; L# Rosen, "L egal 
C ruelty  and Cruelty" (1964) 108 Sol# Jour# 88?; comments in  (1965) 67 
Bom# L*R*, Jou rn al, p* 11*

^Arr -tflni v i  Krushna,  A*I#R# 1954  O rissa  117#
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i l l i t e r a t e #  She was not. g iven  food and drink l ik e  a member o f  the
i

fam ily;; she was compelled to  do menial work in  the household , in c lu d in g  
c lea n in g  th e cowshed and u te n s ils#  She was a lso  p h y s ic a l ly  to r tu r ed , i 
slapped  and k icked  by the m other-in-law# Her husband jo in ed  hands w ith  
h i s  p aren ts in  h arassing  her# She was deprived o f  a l l  th e  p lea su re s  o f  
m arried l i f e #  I t  was h eld  th at th e conduct o f  the husband amounted to  
cru elty*

59In  Sayal v* the marriage was not a happy one* In  order
to  improve th e unhappy r e la t io n s h ip , the w ife  on th e  ad v ice  o f  someone 
adm in istered  a lo v e  p o tio n  to  her husband* As a r e s u l t  o f  t h i s  the  
husband became i l l ,  developed v a rio u s b od ily  d iso rd er s  and u lt im a te ly  
had a  breakdown* She had c le a r ly  no in te n tio n  to  hurt her husband and 
throughout h i s  i l l n e s s  showed great concern fo r  h i s  h ea lth #  I t  was 
h e ld  th a t  her act amounted to  cru elty*  The w ife 1 s  a d m in istra tio n  o f  
th e  lo v e  p o tio n  emanated from the laudable o b jec t o f  b r in g in g  about 
dom estic, am ity in  the house but i t  had produced more d e le te r io u s  
e f f e c t s  on the husband than he be c a lle d  upon to  endure. The s i tu a t io n  
was view ed from the v ic t im 's  s u ffe r in g  and n ot from th e  resp o n d en t's  
in te n tio n *  I t  was h e ld  th a t the husband was in  need o f  p r o te c t io n  from
danger o f  a s im ila r  a c t in  the future*

60The p r in c ip le  o f  G o llin g  v » G* would be ap propriate in  such  
cases#  The r u le  th a t in te n t io n  i s  not an e s s e n t ia l  in g re d ie n t o f  
c r u e lty  does not im ply th a t i t  i s  irre lev a n t*  T h is o f  course may be 
d e c is iv e  in  ca ses  where i t  e x is ts *  A ll  the c ircu m stan ces o f  the case  
have to  be considered* The matter i s  w e ll put by Lord R eid , "Much must 
depend on the knowledge and in te n t io n  o f the resp ond en t, on the n atu re  
o f  h i s  or ch a ra cter , and on the character and p h y s ica l and mental 
w eaknesses o f  the sp ou ses, and probably no gen era l statem ent i s  
eq u a lly  a p p lica b le  in  a l l  c a se s , except the requirem ent th a t th e  p arty  
seek in g  r e l i e f  must show a c tu a l or probable in ju r y  to  l i f e ,  lim b or

^ Saval v,. S ara la . A*I,R* 1961 Punj* 125* 
6° i b l l l n s  v .  G. [1-963} 2  A ll E .B . 966 , H.L
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h e a lth .

The q u estion  was a lso  considered by Lord Normand in  th e  House 
o f  Lords in  JW iafion v* J # , "The conduct a l le g e d  must be judged up to  
a p o in t  by re feren ce  to  the v ic t im 's  ca p a c ity  fo r  endurance, in  so fa r  
a s  th a t  cap acity  i s  or ought to  be known to  th e  o th er  spouse *. • th a t  
le a v e s  i t  open to  f in d , a f te r  ev idence, th a t  the p e t i t io n e r  was th e  
v ic t im  o f  h i s  or her abnormal hyper s e n s i t iv e n e s s  and n ot o f  c r u e lty  
i n f l i c t e d  by the respondent#" Each case must depend on i t s  own 
in d iv id u a l f a c t s ;  i f  the w ife su ffe r s  from a  h eart d ise a se  and the  
husband, b ein g  aware o f  her co n d itio n , g iv e s  her a  sudden shock , he i s

C'T
g u i l t y  o f  cru e lty # -̂  S im ila r ly  when the w ife  i s  very  s e n s i t iv e  and i s  
upset by her husband's a sso c ia t io n  w ith  another woman, even though th e  
a s s o c ia t io n  In v o lv es no sexual im propriety , i f  the husband p e r s i s t s  in  
such conduct, which r e s u lt s  in  in ju ry  to  the w i f e ' s  h e a lth , he i s
g u i l t y  o f  cruelty#  But such conduct may n ot amount to  c r u e lty , i f  i t

6*5i s  provoked by the complaining spouse*
H ealth  and cap acity  for endurance are Important fa c to r s ;  th e

em otional s u s c e p t ib i l i t i e s  o f women and th e  norm ally stron ger physique
66o f  men have to  be considered# In J i l l  in  gs v* J“ , th e  w ife  had 

p e r s is t e n t ly  nagged her husband over f in a n c ia l  m atters# Her conduct 
was u n ju s t if ia b le  b u t, as the husband was a stron g  and h ea lth y  man, i t  
had n o t in ju red  h is  health* Consequently th ere  was no cru e lty #

In  R i b le t t  v* a husband f a l s e l y ,  m a lic io u s ly  and w i l f u l ly  
charged h i s  w ife  w ith  unchastity# She f a i l e d  to  show th a t she had 
su ffer e d  mental or p h y sica l in ju ry  to h e a lth  a s  ar r e s u lt  o f  the

6 lL0rd R eid  t o  G ollin a  v .  G. [ I 963}  2 A ll E .R . 966 a t  969v
^ L ord  normand t o  Jamieson v . J . [1952} A.C. 525 535» H.L.

(a c c e p tin g  th e  Lord P r e s id e n t's  view in  the court below)#
63Barretbv* B* ( I 9O3 ) 20 T#L#R, 75*
^ W indeatt V* W* QL962J  1  A ll  E#R#. 776  (C#A#)#
65 . . .  _  - -------------------------------------------------------- - -1 2 Z f 'Robinson v* R* (1961) 105 Sol# Jour#. 950; K ing v* K# [[19533 A#c*

Ĵ i l l in g a  v# J# (1958) The Times, 11th* Dec#
2 * Q19493  1 * such nagging amounted t a  cru elty#

^ W il l e t t  v .  H 
D ivorce A ct, 1869)

^ J i l l i p g s  v* J# (1958) The Times, 11th* Dec# (C#A .); in  Usmar v .W ‘'H ib le t t  v* N#, A«I#R# 1935 Oudh# 133 (® case under th e  Indian



1?G .
go

im putations* Follow ing Rugs e l l  v* R*, i t  was h eld  th a t  c r u e lty  was n ot
e s ta b lish ed *  T h is case was no doubt c o r r e c t ly  d ecided , having regard
to  th e  current a tt itu d e  towards sex  in  England but i t  should be
fo llo w ed  w ith  cau tion , i f  at a l l  in  India* In  Kupuswaml v .  Alagammal^
the husband1 & unfounded charges o f  u n ch a stity  a g a in st h is  w ife  and h is
k eep in g  a  m istress  openly in  the house, were h eld  to  be cru elty*  In

70Iq b a l v* P r ita a / the w ife  sought a decree o f  ju d ic ia l  sep ara tion  on 
th e  ground o f  c r u e lty , a lle g in g  that her husband indu lged  in  th e  
b u sin e ss  o f  sp ecu la tio n  and l o s t  heavily*  He d id  n ot d e s is t  from such ! 
a ru in o u s course in  s p ite  o f her p ro tests*  On the contrary he beat her • 
when she p rotested *  He wanted her unmarried daughter for  immoral j
purposes* He Imputed u n ch astity  to her and th reaten ed  to  k i l l  h er , so 
th a t p roceed in gs were in s t i tu te d  to have him bound over to  keep the  
peace under S*. 107  o f  the Code o f  Crimin a l Procedure* In  h is  defence  
th e husband a lle g e d  th at the w ife was l i v i n g  in  adultery* I t  was h eld  
th a t  th e  p e t it io n e r  had been trea ted  w ith  such c r u e lty  a s  to  cause a 
reason ab le apprehension in  her mind th a t i t  would be harmful and 
in ju r io u s  to  l i v e  w ith  him*

In  Kusum v* Kampta?* the question  was whether the w ife had 
been tr e a te d  w ith  cru elty*  She a lle g e d  th a t the husband had, w ithout 
any foun dation , accused her o f  u n ch a stity , in  a communication from h is  
law yer , and in  the p lea d in g s, in  circum stances from which m alice cou ld  
be in ferred *  She deposed that th ese fa ls e  a l le g a t io n s  caused her much i 
pain  and su ffe r in g  and th at the husband was in  the h ab it o f  making 
such accusations*  When she was i l l ,  she was not g iven  m edical 
a t te n t io n , so she had to  go to her parents In  D elh i for  treatm ent* The 
husband in s i s t e d  upon sex u a l in tercou rse  a f t e r  c h ild b ir th , when i t  was 
harmful and in ju r io u s  to  her health* On t h i s  e v id en ce , i t  was h e ld  
th a t the c r u e lty  i s  la ck  o f  regard and co n sid era tio n  fo r  the other

68R u s se ll  v* R. [1895] P* 315 (C.A.) t
Alagammal* A*I*R* 1965 Had* 391.

^ Io b a l v* Pritam - A*I.R* 1963 Pung* 2if2*
^Kusum v* Kampta. A*I*R* 1965 A ll*  28 0 , 2 8 5 ,  286 , 283*
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spouse* I t  in c lu d es  s e l f i s h  b r u ta lity  and d isregard  fo r  th e h e a lth ,  
n eed s , d e s ir e s ,  and f e e l in g s  o f  the other sp ou se, even in  such a 
m atter a s sexual r e la t io n s  between the two* Relying; on Holborn v* 
i t  was l a id  down th a t p e r s is te n c e  in  in o rd in a te  sex u a l demands or  
m a lp r a c tice s  by h ith e r  spouse can be c r u e lty , i f  i t  in ju r e s  th e  o ther  
spouse* Indeed , according to  m atrimonial e x p e r ts , t h i s  sphere o f  
con jugal l i f e  ought to  be more sedu lou sly  guarded a g a in st  
p s y c h o lo g ic a l in ju r ie s  than any other* Each spouse i s  e n t i t l e d  to  
exp ect th e  other to  show due con sid eration  and r e sp e c t  fo r  th e  h e a lth ,  
requ irem en ts, f e e l in g s ,  and sentim ents o f  the other* The lea rn ed  
Judge, Beg J* sa id , "Courts try in g  m atrim onial c a se s  must m ain ta in  an 
a t t i tu d e  o f  sym pathetic understanding for  both  s id e s ,  i f  th ey  are to  
s u c c e s s fu l ly  Judge p sy ch o lo g ica l s itu a t io n s  and su b je c t iv e  fa c t o r s ,  
which they are n e c e s s a r ily  c a lle d  upon to  do in  such cases*  I t  i s  not  
rea so n a b len ess  and unreasonableness o f  the a n tip a th y  f e l t  by e ith e r  
spouse fo r  the other jriiich has to  be determined by the cou rt w ith  a 
view  to  pun ish in g  an err in g  party* I t  i s  on ly  the rea so n a b len ess  or 
oth erw ise  o f  the apprehension th a t the mental or  p h y s ic a l h e a lth  o f  
th e com plaining spouse w i l l  su ffe r  by l iv in g  to g e th e r , which has to  be 
ad ju d ica ted  upon in  a s u it  fo r  J u d ic ia l separation* There i s  a good 
d e a l to  be sa id  for co n su lta tio n s  with competent p s y c h ia t r is t s  by th e  
p a r t ie s  th em selves , before rush ing to court o r , f a i l i n g  t h a t ,  fo r  
o b ta in in g  the op in ions o f  p s y c h ia tr is t s  as ex p er ts  before a  co u r t,  
which e n te r ta in s  doubts upon such a m atter, g iv e s;  i t s  d ec is io n *  In  
th e  absence o f  o p in io n s o f  competent p s y c h ia tr is t s  who a r e ,  
u n fo r tu n a te ly , very  scarce in  t h is  country, the co u rt-sh o u ld  undertake  
th e  ta sk  o f  such an expert i t s e l f  before pronouncing upon th e  
question* The gu id ing co n sid era tio n  should be the w elfare  o f  the  
spouse a l le g in g  reasonable apprehension o f  in ju r y * ” On th e  a u th o r ity  
o f  D* T o lsto y  in  "The Law and P ra c tice  o f  D ivorce and M atrim onial 
Causes", 1963 , i t  was held  th a t the t e s t  o f  c r u e lty  i s  s u b je c t iv e  and 
th e  m ental and p h y sica l co n d itio n  o f  the spouse must be taken  in to

72H olb orn . v .  H . £ 1 9 4 7 3  1  A l l  E .B . 32 a t  p .  3 3 .
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c o n s id e r a tio n  in  determ ining whether the conduct amounts to  c r u e lty  i n  
th e  p a r t ic u la r  case* A reason ab le apprehension o f  p s y c h o lo g ic a l in ju r y  
or harm i s  enough fo r  gran ting  a  decree for ju d ic ia l  separation *

M edical evidence o f  in ju ry  to  h ea lth  i s  n o t e s s e n t ia l  in  In d ia ,  
whatever th e p o s it io n  in  England* The s itu a t io n  i s  w e ll  d efin ed  in  
K aushalva v* Wjsakhi?^ where i t  was h e ld  th a t ,  in i v iew  o f  th e  
su bm issive n atu re o f  Hindu women, th e  mere absence o f  a  m ed ical 
c e r t i f i c a t e  w i l l  not d is c r e d it  the testim ony w ith  r e sp e c t  to  
m altreatm ent o f  the w ife  a t  th e  hands o f  her husband* I«D* Dua, J* in  
th e  course o f  h is  judgement s ta te d  "There i s  p u b lic  p o l ic y  c le a r ly  
d is c e r n ib le  in  the recen t l e g i s l a t i v e  m easures, whereby a ttem p ts have 
been made to  r a is e  th e  s o c ia l  s ta tu s^ o f  women in  India* Hew r u le s  o f  
s o c ia l  behaviour and conduct towards women in  th e In d ia n  S o c ie ty  o f  
today must be recogn ised  and kept in  the fo r e fr o n t  by the c o u r ts ,  
w h ile  determ in ing cr u e lty  under the Hindu Marriage A c t , 1955* 11 In  th a t  
ca se  c r u e lty  was obvious from th e f a c t s  o f  th e  case* The w ife  deposed  
th a t  her husband used to  beat her w ith  s t ic k s  and p la c e  her hands 
beneath  th e  charpoy* Once he had attempted to  s e t  f i r e  to  her c lo t h e s ,  
so she had to  report to  the p o lic e  about h is  behaviour*1 In  the  
circu m stan ces o f  the case th ere  was no need to  produce m edical 
w itn esses*

There i s  no d i f f i c u l t y  in  f in d in g  c r u e lty  where th ere  i s
74ev id en ce o f  p erson a l v io len ce*  In  Gurdev v* Sarwan; th e  husband got a 

r e s t i t u t io n  decree from which the w ife  appealed , a l le g in g  th a t she was 
alw ays su b jec ted  to cru e l treatm ent; she was b eaten  and had su ffe r e d  a  
sev ere  in ju r y  on her eye* The husband wanted her to  submit to  h i s  
b rother and o th er people* He slapped her b efore th e  Panchayat when th e  
l a t t e r  came to  rem onstrate w ith  him. She was b ein g  k e p t in  i l l e g a l

^^TCaushalva v> Wisakhi»A*I*R* 19 61 Pun j* 521, 624; C.K. A lle n ,  
"M atrim onial C ruelty” (1957) L*Q*R* 316 a t  pp* 320-321  (about the  
endurance o f  i l l - t r e a te d :W iv e s  and m edical ev idence i n  E n g lish  law ) j 
Donald B la ir ,  "Proof in  M a tr im o n ia l Proceedings? th e  M edical A spect” 
(1965) 5 M edicine, S cien ce and th e  Law 65 a t  PP* 66- 7 0 *

^G urdev v* Sarwan> A*I*R* 1959  Punj* 162*
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con f in ement by the husband, u n t i l  her mother a p p lied  to  a m ag istra te  
fo r  a  search  warrant under S* 100  o f  the Code o f  C rim inal Procedure*
I t  was h e ld  th a t keep ing a -w ife  in  i l l e g a l  confinem ent i s  c e r ta in ly  an 
a c t  o f  a  nature which i s  cru e l and i s  bound to  have harmful and 
in ju r io u s  e f f e c t  on her health*

The s o c ia l  p o s it io n  o f  the p a r t ie s  i s  a r e le v a n t facto r*  Ih e
75fo llo w in g  passage in  Westmeath v* decided n ea r ly  a century and a  

h a lf  ago , i l l u s t r a t e s  the p o in t d e a r ly *  nA blow between the p a r t ie s  
i n  th e  low er c o n d it io n s  and thuthfc. h ig h est s t a t io n s  o f  l i f e  bears a  
very  d if f e r e n t  aspect*: Among th e  lower c la s s e s  blows som etim es p a ss  
between m arried cou p les who, in  the main, are v er y  happy and have no 
d e s ir e  to  p a rt; amidst very  coarse h a b its  such in c id e n ts  occur alm ost 
a s  f r e e ly  a s  rude and rep roach fu l words; a word and a  blow go together*  
S t i l l  amongst th e  very  lo w est d a s s e s ,  th ere  i s  g e n e r a lly  a  f e e l in g  
o f  som ething manly in  s tr ik in g  a  woman, but i f  a gentlem an, a  person  
o f  ed u ca tio n , the d is c ip l in e  o f  which e m o llit  mores75a â&d; ten d s to  j 
e x t in g u ish  f e r o c ity ;  i f  a nobleman o f  high rank and a n c ien t f am ily 
u se s  p erso n a l v io le n c e  to  h is  w ife ,  h i s  equal i n  rank, th e  ch o ice  o f  
h i s  a f f e c t io n ,  th e  fr ie n d  o f  h is  bosom, the mother o f  h i s  o f fs p r in g  *  
such conduct in  such a person c a r r ie s  w ith i t  som ething so degrading  
to  th e  husband, and so in s u lt in g  and m o rtify in g  to  th e  w ife , a s  to  
render the in ju r y  i t s e l f  fa r  more severe and in su p p o rta b le*"

*n Stourton  v* a case  decided very  r e c e n t ly ,  th e  court  
made a s im ila r  approach* T h is was a t r a g ic  one, because the h ig h 
s o c ia l  p o s i t io n  o f  th e  p a r t ie s ,  th e ir  r e sp e c t iv e  a g e s , th e ir  r e l ig io u s  
b e l i e f s ,  th e  lo n g  peripd  during which the m arriage had s u b s is te d , and 
th e  in e v ita b le  rep ercu ss io n s  on a fam ily  o f  honourable and a n c ien t  
l in e a g e  made i t  a  d isa g reea b le  ta sk  to  grant a  decree on the ground 
o f  cru elty*

75Westmeath v .  W. (1827) 2 Hag. Ece. Supp. 70 ,  73 = 162 E .R . 992.
7  Stourton. v .  JS. (Lord Mowbray's case) (1961) The Tim es, 2nd. and 

1 6 th* Hay*
7 5 a' y  'S m oo thens*  o r  'p o l i s h e s  th e  m a n n e rs '
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S im ila r ly  a t  Hindu law  th e  s i t u a t i o n  h a s  to  he view ed a g a in s t  
th e  background o f th e  whole m a r i ta l  r e l a t io n s h i p  o f  th e  sp o u se s , 
b e a r in g  i n  mind th e  e d u c a tio n a l ,  c u l t u r a l ,  i n t e l l e c t u a l  and s o c ia l  
s ta n d a rd  o f  th e  p a r t ie s *  Even a  s in g le  a c t  o f  v io le n c e  may be o f  su ch  
a  n a tu r e  a s  to  s a t i s f y  th e  t e s t  o f  c ru e lty *  On th e  o th e r  hand i s o l a t e d  
a c t s  o f  a s s a u l t s  com m itted i n  agony o r  r e s u l t i n g  from  p ro v o c a tio n  may 
n o t  amount to  c ru e lty *  The c o u r t  h a s  to  ta k e  in to  ac co u n t th e  o rd in a ry  
w eak n esses , sho rtcom ings and f a i l i n g s  a s  w e ll  a s  th e  s t r e n g th  o f  human 
n a tu re ? ^  I n  G urcharn v* Waryam?^ th e  husband was h e ld  g u i l t y  o f  
c r u e l t y  on p ro o f  by th e  w ife  t h a t  he had charged  h e r  w ith  a d u l te r y  
w ith o u t any foundation*  He had doubted th e  p a t e r n i ty  o f  h i s  c h i ld  and 
had ta k e n  no i n t e r e s t  i n  i t s  b ir th *  The w ife  was m a l t r e a te d ,  n e g le c te d  
and b ea ten *  Dua, <J* propounded th e  t e s t  o f  c r u e l ty  i n  th e  fo llo w in g  
w ords, flW hether o r  n o t i s o l a t e d  a c t s  o f  v io le n c e  amount to  c r u e l ty  
n o rm a lly  depends on th e  f a c t s  and c irc u m sta n ces  o f  each  ca se  and th e  
modern ten d en cy  o f  th e  s o c ie ty  i s  a t  l e a s t  to  t r e a t  w ith  d is a p p ro v a l 
a c t s  o f  v io le n c e  o r  a s s a u l t  tow ards women. New r u l e s  o f  s o c ia l  
b eh av io u r and conduct m ust, th e r e f o r e ,  be re c o g n ise d  by th e  c o u r ts  i n  
d e te rm in in g  what would amount to  c r u e l ty  i n  th e  p r e s e n t  s e t  up , and 
th e  c o u r t  would be d i s in c l in e d  to  d is m is s  l i g h t l y  th e  so c a l l e d  j : : 
i s o l a t e d  a c t s  o f v io le n c e  and a s s a u l t  a s  n o t  am ounting to  c r u e l t y ,  i f  
th e  v ic t im  o f  such a s s a u l t s  r e s e n t s  and ta k e s  e x c e p tio n  to  them *11

L ike th e  E n g lis h  law , H indu law  ta k e s  acco u n t o f  im pact o f  th e  
p e r s o n a l i ty  and conduct o f  one spouse on th e  mind o f  th e  o th e r*  I f  th e  
g e n e ra l  conduct o f  th e  husband te n d s  to  degrade  th e  w ife  and s u b je c t  
h e r  to  a  co u rse  o f  in d ig n i ty  (e* g * , th e  im p u tin g  o f  u n c h a s t i ty )

nq
i n j u r i o u s  to  h e r  h e a l th ,  c r u e l ty  w i l l  be e s ta b l is h e d *  I n  A vinash  v .

OQ
C handra, th e  husband p e t i t io n e d  fo r  d iv o rc e  o r  a l t e r n a t i v e l y  f o r

^ T u ls ib a i v* Bhima I*L*R* 1961 Madh* Pr* 292; see  a ls o  Sarah  
Abraham v* P y a li  Abraham. A.I.R* 1959 Ker* 75 ( «  case under th e  Ind ian  
D ivorce A ct, 1069)*

^ gurcharn v* Waryam. A*I.R* i 960 PunJ* 422 , 4 25*
79Kamla Vi Amgj:, A .I .R . 1961 J. & K. 33.
O Q

Avinash v* Chandra* A.I.R* 1964 All* 486 , 488*
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j u d id a l .  sep a ra tio n  on the ground o f  h is  w i f e ' s  a d u lte r y , d e se r tio n
and cru e lty *  A dultery and d eser tio n  were proved , th ere  was no
s a t is f a c t o r y  evidence o f  p h y sica l cru elty*  There was ev id en ce th a t
respondent v o lu n ta r ily  deprived the a p p e lla n t o f  her s o c ie t y  and
c o h a b ita tio n  fo r  a lon& p er io d , which were h e ld  to  amount to  m ental
and moral, cru elty*

Whether conduct i s  cru e l i s  to be judged by i t s  e f f e c t  on the
p erson  to  whom i t  i s  d ir e c te d  so th a t the p e r s o n a lity  o f  th e  aggrieved

S ispouse i s  re lev a n t*  A su g g estio n  th a t c r u e lty  should  be d efin ed  a s  
conduct which no reasonable man should be exp ected  to  endure, wasQp
r e je c te d  by th e  Royal Commission on the ground th a t  in j u s t i c e  would 
be done, where conduct d id  not measure up to  th e  standard s e t  and y e t  
was s e r io u s  enough to  in ju r e  the h ea lth  o f  a person  o f  d e l ic a te  
physique or su sc e p t ib le  temperament*

Both a t Hi ndu law and E nglish  law the c r it e r io n  o f  c r u e lty  i s  
w hether, a f te r  con sid er in g  a l l  the circum stances o f  the case  and making 
allow ance fo r  the temperament o f  the sp ouses, th e  conduct o f  the  
d elin q u en t spouse has been such a s  to cause reason ab le  apprehension  o f
in ju ry  to  h ea lth *  I f  the answer i s  in  the a f f ir m a t iv e , th e  in te n t io n
o f  th e respondent i s  im m aterial*

g* PROTECTIOH OF THE AGGRIEVED SPOUSE

R ed ress i s  provided in  m atrim onial ca u se s  to  p r o te c t  the 
aggrieved  spouse* The h is to r y  o f  t h i s  p r in c ip le  can be tra ced  from th e  
tim e o f  Lord S to w e ll, who, over a century and a h a lf  ago , put th e  duty  
o f  s e lf -p r e s e r v a t io n  b efore th a t o f  m a rita l c o h a b ita t io n , when he s a id ,  
"In a  s t a t e  o f  personal danger no d u tie s  can be d isch arged; fo r  th e  
duty o f  s e lf -p r e s e r v a t io n  must take p la ce  b efo re  th e d u t ie s  o f  
m arriage, which are secondary both in  commencement and in  ‘ *
o b l i g a t i o n * I n  Kirkman v* w hile em phasising th e need to  p r o te c t

8 lPearce J* in  Lauder v> L. [1949^ P* 277 a t 308 (C*A*).
®2Royal Commission on Marriage and D ivorce (1956) Cmd* 9678, para  

130;; C*K* A lle n , "M atrimonial C ruelty" (1957) 73 L.Q*R. a t  p* 321*
^ S i r  W illiam  S co tt ( l a t e r  Lord S tow ell) i n  Evans v* E* (1790) 1 

Hag* Cons* 39 s  161 E«R* h6 6 *
8\ o r d  S tow ell. in  Kirkman v ,  K. (1 8 0 7 ) 1  Hag. Cons. 409  = 161 E.E .

598.
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th e  in ju rd d  p arty  he observed , nThe persons o f  both  p a r t ie s ,  however,
must be p ro tec ted  from v io le n c e , and I  cannot accede to  what has been
sa id  i n  argument, that the court should w ait t i l l  th ere  h as been a c tu a l
v io le n c e  o f  such  a nature as may endanger l i f e *11 He used a s im ila r

8*5p hraseo logy  in  Holden v* H* when he sa id , "E verything i s  in  legaX  
c o n s tr u c t io n , s a e y i t ia . which ten d s to  b o d ily  harm, and in  th a t manner 
ren d ers co h a b ita tio n  unsafe; whenever there i s  a tendency  o n ly  to  
b o d ily  m isch ie f  i t  i s  a p e r i l  from which the w ife  must be p ro tected ;  
because i t  i s  unsafe for her to  continue in  th e  d isch a rg e  o f  her  
conjugal d u tie s ;  and to  en force th a t o b lig a t io n  upon her might 
endanger her s e c u r ity  and perhaps her l i f e . "

S im ila r ly  in  Otway v* 0 . a w ife  obtained  a se p a r a tio n  3  mensa 
S i  thoro ( j u d ic ia l  separation ) on the ground o f  her husband's a d u ltery  
and cru e lty *  She a lle g e d  th a t the husband was in  th e  h a b it  o f  g iv in g  
way to  v io le n t  p a ssio n , o f  fo llo w in g  her from room to  room, abusing  
h er , c a l l in g  her by the most opprobrious names and a ccu sin g  her o f  
a d u ltery  and in ce st*  She was so t e r r i f ie d  by h is  conduct th a t she 
q u itted  the house twice* She su ffered  f i t s  from h is  v io le n t  conduct 
and her h e a lth  had been m a te r ia lly  a ffected *  The husband would n o t  
allow  her to  have m edical treatm ent t i l l  he was t o ld  th a t she was in  
danger* I t  was held  th at she needed p ro tec tio n  from t h i s  cru elty*  

Py^chayd v .  decided a century ago, th e  husband 
p e t it io n e d  fo r  ju d ic ia l  separation  on the ground o f  h i s  w i f e ' s  cru e lty *  
The w ife  was a lad y  o f unrestra in ed  v io len ce*  She h a b itu a lly  abused  
her husband in  fo u l language and from time to  tim e stru ck  him. F in a l ly ,  
when he went to  d iv in e  s e r v ic e ,  she th ru st h e r s e l f  in  fro n t o f  him on  
the s te p s  o f  the chapel and a s s a ile d  him w ith abuse and b low s, in

8 5Lord S to w e ll in  Holden v .  H. (1810) 1  Hag. Cons. 153 at  
158 = 1 6 1  E .E . 611.

8 60 twav v .  0 . (1812) 2  P h i l l .  E cc. 95 = 161 E .E . 1 0 8 8 .
87P richard  v .  P . (1861) 5 Sw. & T r. 523 = 161 E .E . 13?8; see  a ls o  

White v .  W* (1859) 1  Sw* & Tr* 591 » I 6if E.R. 87*u Where the husband 
h im se lf  was i n  need o f p ro te c tio n  from the danger a r i s in g  out o f  th e  
in tem perate and v io le n t  h a b its  o f  the w ife , who was a t tim es con fin ed  
a s  in sa n e .
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consequence o f  which he su ffered  nervous shock and much m ental and 
b o d ily  su ffer in g *  A decree o f  J u d ic ia l sep aration  was granted  to  th e  
husband, ~not because he needed p ro tec tio n  from th e  w if e ’ s  a s s a u lt s  
and v io le n c e , fo r  he was p h y s ic a lly  stronger than the w ife  but because  
the w ife  h e r s e lf  was i n  personal danger, a s  she was l i k e l y  to  provoke 
the husband, who might use more p h y sica l v io le n c e  in  r e t a l ia t i o n  and 
s e lf -d e fe n c e ! oo

C u rtis  v* C* the husband su ffered  from ’b ra in  f e v e r ' ,  was 
su b je c t  to  f i t s  o f  ungovernable passion  and had tr e a te d  the w ife  in  a. 
harsh  and degrading manner* I t  was held  th a t the husband’ s  m isconduct
was dangerous to  the w ife  and rendered co h a b ita tio n  u n sa fe , so she was

89e n t i t l e d  to  p r o te c t io n  by decree* In Marsh v* M*' the husband was
in tem perate and had su ffered  from delirium  tremens* He had
o c c a s io n a lly  i n f l i c t e d  b o d ily  in ju ry  on h is  w ife  and had by h is
g en era l conduct towards her m a ter ia lly  in ju red  her h ea lth *  The w ife
was granted  a d ecree o f  J u d ic ia l sep aration , because the court was
s a t i s f i e d  th a t she could  not return  to co h a b ita tio n  w ithout in c u r r in g
g rea t p e r i l  o f  a renewal o f  th e b od ily  in ju r ie s  i n f l i c t e d  upon her*
P e r s is t in g  in  drunkenness, knowing that such a course o f  conduct i s
in ju r io u s  to the o th er  spouse may o f  i t s e l f  amount to  c r u e lty .  Where
th e husband was a h a b itu a l drunkard, who attacked  h is  w ife  w ith  words
and v io le n c e  which brought her to  the verge o f  a nervous breakdown and
she would have su ffered  fu rth er  in ju ry  had she remained w ith  him, on
her p e t i t io n  for  d iv o rce , i t  was held  th at the husband's conduct

90amounted to  cruelty*
There have been comparable d ec is io n s  in  Hindu law . In  Sayal v . 

Sarala?^ th e  married l i f e  o f  the spouses was unhappy* The w ife  fo r  the

C u rtis  v* C* ( 1 8 5 8 ) I  *Sw* & Tr* 192 =r L64 E .R . 688 a t  6981 Cook 
v* C* ( 1 8 6 3 ) 32 L.J* (P.M. & A*) 81* Where a  re tu rn  to  c o h a b ita tio n  
was dangerous to  th e  w ife * .

89Marsh v .  M, (1 8 5 8 ) I  Sw. & Tr. 312 = 164- 7.kkt s e e  a ls o  F.W.
W hitlock , "In sa n ity . Drunkenness and, D ivorce” (1964) 4  M edicine, 
S cien ce and the Law 81 a t  87*

^°Baker v* B* £ l9 5 5 j  3 A ll  E#R. 193; J .M* B ig g s , The Concent o f  
^§t .d ^ o^^ J^ £uel3;x>  PP. 127-130 . 4ow* 4  p. I I f )

^ Saval v* S a ra la . A .I .R . 1961 PunJ* 1 2 5 the case i s  a ls o  a 
r e f le c t io n  on the s o c ia l  l i f e  o f  the p eo p le )•



17.8,

purpose o f  improving; th e ir  m arital happiness ad m in istered  a lo v e
p o t io n  to  her husband* As the r e s u lt  the husband became i l l  w ith  slow
fe v e r  ,  g id d in e ss  and u ltim a te ly  a nervous breakdown w ith  v o m itin g s ,
l o s s  o f  w e ig h t, abdominal burning, backache, h eart tro u b le  and v a r io u s
o th er  com plications*  On the husband's p e t i t io n  fo r  j u d ic ia l  sep a ra tio n
on the ground o f  h is  w ife ’ s  c r u e lty , i t  was h e ld  th a t  the c r u c ia l /
p o in t  to  determ ine was whether there was reason ab le  apprehension in
the mind o f  the husband o f  a s im ila r  a c t from h is  spouse in  future*
The husband’s: fea r  for the future was based on th e  in s t in c t  o f
s e lf -p r e s e r v a t io n *  The w ife  b e lie v in g  in  th e  p otency  o f  the lo v e  p o tio n
had put the l i f e  o f  her husband in  danger so he was h e ld  e n t i t l e d  to
seek  th e  p r o te c t io n  o f  the court for th h fu tu r e *  The husband was
granted  th e  d ecree , i t  being held  th a t th e court was n o t to  w ait fo r
the recurrence o f  the p e r i l  to a ffo rd  remedy to  th e  p e t it io n e r *  In
another case  th e w ife was beaten and turned out o f th e house* Once the
husband l o s t  h i s  temper and slapped her face  w ith  the r e s u l t  th a t her
nose began to  b le e d . She was held  j u s t i f i e d . i n  apprehending th at i t

92would be harmful and in ju r io u s  fo r  her to  l i v e  w ith  her husband*
In  T u ls ib a i v* Bhima?  ̂ the w ife  p e t it io n e d  fo r  ju d ic ia l  

sep a ra tio n  on the ground o f c r u e lty , a l le g in g , * when she cooked r ic e  
fo r  him, the husband, on the pretence th a t i t  was n ot p rop erly  cooked, 
p ierced  her l e g s  w ith  a hot ’konchu* (an edged instrum ent used fo r  
cooking)* When the in ju r ie s  sta rted  b lee d in g , c h i l l i e s  were put on th e  
in ju red  p a r ts ,  so that i t  took 6  months for  her to  recover  in  her  
f a t h e r 's  h ouse . On an assurance o f  good behaviour b ein g  g iven  by th e  
brother o f  th e  husband, she returned to  r e s id e  w ith  the husband but 
she was aga in  beaten and kicked so th a t one o f  her f in g e r s  was 
fractu red *  I t  was h eld  th a t having faced  th ese  o r d e a ls , she was l i k e l y  
to  meet th e  same or graver type o f  trou b le  in  th e  fu ture*  She was in

^ Mt> Padama v* Parmar A .I.R . 1959 Him* Pr* 37*
93TulslbaJL v .  Bhima I*L*R* 1961 Madh* Pr* 292; see  a lso  T u lsa  v* 

Pflrrrralal. A*I*R*. 1963 Madh* Pr* 5» A case on c r u e lty ,  where the w ife  
was: b eaten  fo r  g e t t in g  up la t e  in  the morning. She was n e g le c te d  and 
not g iv en  proper food and cloth ing*
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need o f  p ro tec tio n  from the recurrence o f  c r u e lty .
la  Kondal v* Ran#anayak±^ the husband p e t it io n e d  fo r

r e s t i t u t io n  o f  conjugal r ig h ts  in  defence to  which the w ife  p leaded
cru e lty *  Devadoss, J* having in  view  the s a fe ty  o f  th e  in ju red  spouse
sa id *  "Before p a ss in g  a decree in  favour o f  the husband, the court
shou ld  be s a t i s f i e d  th a t ,  by g iv in g  i t s  a id  to  him , i t  does n o t thereby
endanger th e  l i f e ,  lim b , l ib e r ty  or th e lh b a lth  o f  th e  w ife* I f  there
i s  danger to  any o f  th e s e , the court would be amply J u s t i f ie d  in
refu sin g ; to  grant a  d ecree for r e s t i t u t io n ." S im ila r ly  i n  P u ta l v .

9 5QgEi i t  ŵ s h eld  th a t where defence to  a p e t i t io n  fo r  r e s t i t u t io n  o f  
conjugal r ig h t s  i s  based on c r u e lty , the court in t e r f e r e s  n ot to  
p u n ish  the husband fo r  what he has; done but to  p r o te c t  th e  w ife  fo r  
th e fu tu r e , so the im portant question  i s  whether th e  w ife  can w ith
s a f e t y  to  l i f e  and h e a lth  l i v e  w ith  the husband.

96Ie- Mango v* Prenr the husband p e t it io n e d  fo r  d e s t i t u t io n  o f
conjugal, r ig h t s  to  which the w ife  p leaded , c r u e lty  a s  Just cause fo r
l i v i n g  separate from her husband, a lle g in g  m altreatm ent and le g a l
c r u e lty  by the husband and h is  fa th er , the l a t t e r  having the in te n t io n
to  enjoy her p ersonally*  She a lso  a lleg ed  th a t her husband wanted her
to  submit to  others* I t  was h eld  that the w ife  was f u l l y  J u s t i f ie d  i n
l i v i n g  apart from th e  husband, as i t  was not sa fe  fo r  her to  l i v e  in
the house o f  her husband, where her fa th e r -in - la w  was su sp ected  o f

97in ten d in g  to outrage her modesty* Likew ise in  Ram v* Dev on the  
husband's p e t i t io n  a l le g in g  d eser tio n , the w ife  p lead ed  c r u e lty  as  
Just cau se , a l le g in g  th a t the husband's, fa th er  had made improper 
o v ertu res to  her* Ha had asked her to  massage him and to  remove her  
v e i l .  She complained to  her husband, who resen ted  i t  and beat her* I t  
was; h e ld  th a t  she had Just cause for  l i v i n g  sep arate  on account o f  the  
conduct and treatm ent o f  the husband and h is  fa th er*

^^Kondal v* RanganavakiT (1925) 46 Mad. 791» 307 « A .I .R . 1924 Mad.
49 .

^^Putal v .  Go p i .  A .I .R . 1963 P a t. 93#
^^Mango v .  Prem. A .I .R . 1962 All* 447*
^Rgm v* Dgv, A .I .R . 1950 E . PunJ. 317*
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It. is '  c lea r  from th ese  ca ses  th a t the o b je c t  o f  g ra n tin g
m atrim onial, r e l i e f  i s  to  p rotect, the in ju red  sp o u se . In  th e  e a r l i e r
E n g lish  c a s e s  i f  the s u ffe r in g  party was not in  any danger o f  l i f e  or

q8
h e a lth  no remedy was granted* e .g .*  in  Dvsart v* D?* decided  over a  
century  ago* a w ife  p leaded c r u e lty  in  defence to  her husband1© 
p e t i t i o n  fo r  r e s t i tu t io n  o f  conjugal r ig h ts*  She f a i l e d  on th e  ground 
th a t  th e  evidence did  not warrant "that a retu rn  to  co h a b ita tio n  
would expose to  danger or reasonable r i s k  th ereo f*  th e  p erso n a l s a fe ty  
o f  th e la d y 11*

R e l i e f  w i l l  be granted not on ly  to  p r o te c t  & spouse from r;
p h y s ic a l in ju r y  but a lso  from danger to  mental h e a lth .  In  A tk in s v .  

aq
A t, the court in terven ed  when th e nagging and b ic k e r in g  was o f  such a  
kind and so constant a s  to  endanger the h e a lth  o f  th e  spouse on whom 
i t  wa® i n f l i c t e d .  In Kami a v .  Amar  ̂ c r u e lty  was found when th e  husband 
made f a l s e  a l le g a t io n s  a g a in st the w if e 's  c h a s t i t y ,  in v o lv in g  her i n  a  
crim inal case* which a f fe c te d  her rep u ta tio n  and her h e a lth . The 
p r o te c t io n  o f  the h ea lth  and s a fe ty  o f  the spouse i s  th e  g u id in g  
p r in c ip le .  P h y s ica l v io le n c e  i s  not the s o le  in g r e d ie n t  o f  c r u e lty .  I t  
may be p h y s ic a l or m ental. Anguish o f mind may be more sev ere  than  
b o d ily  p a in  and a husband d isposed  to  e v i l  may cause more m isery to  a  
s e n s i t iv e  and a f fe c t io n a te  w ife  by a course o f  conduct addressed  o n ly
to  th e mind than* i f *  in  f i t s  o f  anger* he were to  i n f l i c t  o c c a s io n a l

2. 3blow s upon her person . In  Pancho v .  Rf»m the w ife  a lle g e d  th a t  she was
i l l - t r e a t e d  and turned out o f  the house and the husband had rem arried.
I t  wa© h eld  by Soy J . th a t continuous il l - tr e a tm e n t*  c e s s a t io n  o f
m a rita l in tercou rse*  s tu d ie d  n eg lec t*  in d if fe r e n c e  on th e p art o f  the
husband and an a s se r t io n  on the part o f  the husband th a t th e  w ife  i s
unchaste are a l l  fa c to r s  which may undermine th e h e a lth  o f  a w ife .  In
such c a se s  i t  would not be unreasonable to  h o ld  th a t  th e  w ife  may

^ P e r  D r. Lushington in  Dvsart v . D. (i8 4 4 ) 1 Rob. E cc. 106 = 163  
E.R. 980  a t  993*

" A tk ins v .  A. [ m 2 ]  2 A ll E.E. 637.
^KheTI a V .  Amar. A .I .R . 1961 J .  & 3 3 .

Sarah. Abraham v .  P y a li  Abraham. A .I .E . 1959  K er . 75 .
P̂ancho v* San, A.I.R. 1956 A ll. 41» 3̂ .
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le g i t im a t e ly  apprehend th a t ,  i f  she goes back to  her husband, th ere  
w i l l  be a  r e p e t i t io n  o f  such conduct, which may r e s u l t  in  a com plete 
breakdown o f  her health* When a husband h a b itu a lly  in s u l t s  h i s  w ife  
and behaves towards her w ith  n e g le c t  and unk indness, so a s  to  im pair 
h er h e a lth , he must be held  to  be g u ilt y  o f  cru e lty *

The e a r l ie r  E n g lish  ca se s  c ite d  above em phasise the need o f  
p r o te c t io n  fo r  the in ju red  party* Though p r o te c t io n  i s  s t i l l  the  
o b je c t  which a court se ek s  to  ach ieve by g ran tin g  r e d r e ss* in  Swan v* 
sfi Hod son L*J* s a id , "1 can f in d  n oth in g  i n  the o ld  a u th o r it ie s  to  
j u s t i f y  th e  p ro p o sitio n  th a t a decree based on c r u e lty  l a  a remedy 
g iv e n  n o t fo r  a; wrong i n f l i c t e d  but s o le ly  a s  a p r o te c t io n  fo r  the  
v ic t im .” D isapproving L jsaack v* L< he co n tin u ed , ”To t r e a t  c r u e lty  i n  
th e l i g h t  o n ly  o f  need fo r  p r o te c t io n  would be to  take i t  ou t o f  the  
realm  o f  m atrim onial o ffe n c e s  a lto g e th e r , which i s  n o t , to  my mind, 
c o n s is te n t  w ith  the language o f  the le g is la t u r e  nor w ith  th e  d e c is io n s  
o f the e c c le s ia s t i c a l  cou rts which have la id  th e  fou n d ation s o f  the  
law  on t h i s  to p ic * ”

The o b je c t  o f  m atrim onial r e l i e f  i s  tw o fo ld ; on t h i s  v iew  i t  
r e la t e s  to  both  the spouses* The in ju red  spouse i s  p ro tec ted  from 
fu r th er  cr u e lty  and the o ffen d in g  i s  punished by l o s s  o f  r ig h t  to  
consortium* A century ago S ir  James W ilde, l a t e r  Lord P enzance, in  
HaTI v* h£ s a id , ”Though the o b jec t o f  t h i s  c o u r t’ s  in te r fe r e n c e  i s  
s a fe ty  fo r  the fu tu r e , i t s  sen ten ce c a r r ie s  w ith  i t  some r e tr ib u t io n  
fo r  the p a s t - ”Twent» y ea r s  ago in  Heacher v . Mi, though the w ife  was not 
l i k e l y  to  s u f fe r  c ru e lty  in  the fu tu r e , i t  was h e ld  by the Court o f  
Appeal th a t c ru e lty  in  the p a st was s u f f ic ie n t  to  e n t i t l e  her to  a 
decree o f  d iv o rc e . But Meacher v* M* (supra) was c r i t i c i s e d  inO;Jamieson v* J* by Lord Merriman in  the House o f  Lords in  th e  fo llo w in g

i>ir ^ames wi±ae v-bor® renhance) in  H all v .  H. (1864) 3 & Tr*
347, 349 » 164 E.E* 1309-1310*

?Meacher v* M* [[1946] 2 A ll E*R. 3O7  (C*A*)«
®Lord Merriman i n  Jamieson v* J« [[1952] A*C. 525* 545* H .L .; see  

a ls o  C*K. A lle n , P a tr im o n ia l C ruelty” (1957) 73 L.Q «R., pp* 325-327*

Godson. L .J . in  Swan v .  S.. p .9 5 3 ] 258 a t  267 (C .A .) .
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w ords, "When the le g a l  con ception  o f  cru e lty  i s  d escr ib ed  as b ein g
conduct o f  such  a  character as to  cause danger to  l i f e ,  lim b , or
h e a lth  b o d ily  or mental or a reasonable apprehension th e r e o f , i t  i s
v i t a l  to  bear in  mind th a t i t  com prises two d is t in c t  elem en ts: f i r s t
th e  i l l - t r e a tm e n t  complained o f ,  and secon d ly  the r e s u lta n t  danger or
apprehension  th ereof*  Thus i t  i s  inaccurate and l i a b l e  to  le a d  to
c o n fu s io n , i f  the word * c r u e lty 1 i s  used as d e s c r ip t iv e  on ly  o f  the
conduct complained o f ,  apart from i t s  e f f e c t s  on th e victim **1

In th e recen t case o f  W illiam s u* W?. W illmer L*J* s a id ,  ,fI t
must now be accep ted , I  th in k , th a t c r u e lty  as understood in  t h i s
co n tex t co n ta in s both  a su b je c tiv e  and o b je c t iv e  elem ent* The con trary
v ie w , nam ely, th a t r e l i e f  i s  gran ted , not fo r  a wrong i n f l i c t e d ,  but
s o l e l y  a s a p r o te c t io n  fo r  the v ic t im , so th a t o n ly  th e  im pact on th e
in n ocen t spouse o f  the conduct complained o f  has to  be co n sid ered , i s
no lo n g er  open to  us s in c e  tfte d ec is io n  o f  Pearce J* in  L is  sack  v* lJ°

* "  11was o v er -ru led  by t h i s  court in  Swan v* S*'1
On appeal to  the House o f  Lords the d e c is io n  was reversed*

L ig sa ck  v* L* (supra) was approved and Swan v* S* (supra) n ot fo llo w ed *
I t  was h e ld  th a t th e t e s t  was an o b jec tiv e  on e, i . e * ,  th e  q u estio n
whether a c t io n s  are cru el must be judged w holly o b je c t iv e ly ,  th a t i s
to  sa y , whether the a c t complained o f  would be regarded by any
reason ab le  man i f  done by one ordinary person to  another a s  being

12c r u e l  to  th e spouse a ffec ted *  The t e s t  i s  not whether a spouse i s  
c r u e l , but whether h is  conduct as a f fe c t in g  the v ic t im  i s  c ru e l from  
a reason ab le mania p o in t  o t  view* The p r in c ip le  th a t  th e co u rt* s  duty  
i s  toe p ro tec t  the in ju red  spouse a s  applied  in  L issa c k  v*; (supra) 
i s  m aintained* From the v ic t im 's  p o in t o f  view  the p a in  i s  the same

1 3whether su ffe r in g  i s  caused by accid en t or by the a c t  o f  th e  madman.*'

9W Uliams v .  W. £1962] 3 £L1 E.R. W  a t  W i  (C *A .).
TO

L issa c k  v .  L. £1951] P* 1 .
U Swan v .  S* £1953] P* 258 (C .A .) .
12Per L o rd  Ever shed, i n  W il l ia m s  v .  W. £19633 . 2 A l l  B.R. 9 9 4 ,  B .C .

13L o rd  H odsoa i n  W ill ia m s  v .  W. £1963]  2  A l l  E .R . 99Zf, 1 0 1 9 , H .L .
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In P# v* a w ife  p e t it io n e d  fo r  d ivorce  on th e  ground o f  her
husband's cru e lty *  a l le g in g  th a t her husband r e fr a in e d  from sexu a l
in te r c o u r se  w ith  her* in  s p it e  o f  her req u ests*  so th a t  her h e a lth
su ffered #  Her evidence showed th a t he was not in te r e s te d  in  women a t
a l l  and had no d es ire  for se x u a l l i f e #  There was no ev id en ce th a t he
was; c r u e l to  her in  any other resp ect*  The w if e ' s  h e a lth  had su ffe r e d
la r g e ly  from the unnatural l i f e  she l iv e d  over th e years#  I t  was h e ld
th a t  c r u e lty  was not e s ta b lish e d  as the husband had no c o n tr o l over
th e absence o f  h is  sexu a l d esire#  G o llin s v# was d is t in g u ish e d  on
the ground th a t i t  proceeded on th e b a s is  o f  in ex c u sa b le  conduct o f
the husband* because he could con tro l h is  conduct fco th e  e x te n t o f
working and p rov id in g  maintenance for  h is  w ife  but he d id  not do so
w ith  cruel, consequences on h is  w ife# But i f  W illiam s v# where
c r u e lty  had r e su lte d  from the in s a n ity  o f the husband* over which he
had no con tro l*  was r ig h t ly  decided, P# v* P# (supra) seems to  be
wrong* I® th e  l a t t e r  although th e husband had not in ten d ed  to  be
cruel*  h is  ab stin en ce from sexual in terco u rse  had cru e l e f f e c t s  on th e
h e a lth  o f  the w ife#

In  a case o f  c r u e lty  the p e t it io n e r  must prove th a t  h i s  h e a lth
has su ffe r e d  in ju ry  from th e conduct o f  the o ffen d in g  party* Thus in
a rece n t case o f  P# v# pJ^  (1965) > a  husband p e t it io n e d  fo r  d ivorce
on th e  ground o f  c r u e lty , a l le g in g  th a t h is  w ife  r e fu se d  to  perm it
sex u a l in te rc o u r se  or to  have a ch ild# The husband's h e a lth  had been
m a te r ia lly  p reju d iced  in  consequence and the s i tu a t io n  was such a s  th e
husband should  not be c a lle d  upon to endure# I t  had been brought about
by th e  w if e ' s  deep-rooted  fea r  o f  conception , n o t through any
in te n t io n  to  in ju re  the husband or s e lf i s h n e s s  or in d if f e r e n c e  on her

18part* A pplying a dictum o t  Lord R eid to  th e  e f f e c t ,  th a t  no one

11*P. V. P .  [196VJ 3 A ll E .B . 9 1 9 .
L5G o llin s  v .  G. [1 9 6 3 ] 2 A ll E.R. 966 ,  H.L.
^ W illia m s  v .  W. [1 9 6 3 ] 2  A l l  E.E. 9 9 4 ,  H.L.
17P . v .  P . [1 9 6 5 ] 1  W.L.R. 9 6 3 .

Lord B eid  in. W illiam s v .  W. [19 6 3 ] 2 A l l  E .E . 9 9 4 ,  100If,
H.L. =. [1964-] A.C. 698, 722.
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would now m aintain  th a t c r u e lty  cannot be proved a g a in s t  a person  
whose a c t s  are s u f f ic ie n t ly  grave and r e a l ly  im p eril th e  o th er  spouse  
so a s  the l a t t e r  i s  in  need o f  p r o te c t io n , i t  was h e ld  th a t  th e  f a c t  
th a t  th e  w ife* a  conduct was not her f a u l t ,  b e in g  due to  n e u r o s is ,  even  
i f  she was unaware o f  i t ,  could not p reven t a, f in d in g  o f  c r u e lty  in  
law*. The need for. p r o te c t io n  la y  a t the roo t o f  the problem* Thus th e  
p r in c ip le  th a t the o b jec t o f  the court i s  to  p r o te c t  the in ju red  
spouse i s  a s  im portant today a s i t  was in  the e a r l ie r  c a s e s  and th e  
punishment o f  th e  g u i l t y  spouse by l o s s  o f  consortium  i s  in c id e n ta l*  
The f a c t ,  th a t th e  break:-up o f  a marriage jLs regarded l e s s  s e r io u s ly  
today than i t  was a  hundied years ago, has not added any q u a li f ic a t io n  
to  i  t P

7 . INSANITY AS’a defence to cruelty

The p r in c ip le  th a t the court a c t s  to  p r o te c t  th e  in ju re d  spouse
i s  o f  p a r t ic u la r  importance when the p e t it io n e r  com plains o f

20i l l - t r e a tm e n t  by an insane p artn er . In  Hayward v .  H ., d ecid ed  over a
century ago, the husband turned h is  w ife  out o f  h is  h ou se , because shm
was deranged and dangerous due to  her in sa n ity *  She p e t it io n e d  fo r
r e s t i t u t io n  o f  conjugal r ig h t s  and the husband r a ise d  th e  defen ce o f
her in sa n ity *  C ressw ell J*0 * gave the fo llo w in g  d e c is io n , ”1 f in d  no
a u th o r ity  fo r  h o ld in g  th a t th a t i s  an answer t o  a  c la im  fo r
r e s t i t u t io n  o f  conjugal r ig h t s .  A husband i s  n o t  e n t i t l e d  to  turn a
lu n a t ic  w ife  out o f  doors* H© may be rather bound t o  p la c e  her in
proper c is to d y , but he i s  n o t  e n t i t l e d  to  turn  her out o f  h i s  h ouse.
He i a  l e s s  than ever j u s t i f i e d  in  p u ttin g  h e f  away, i f  she has the
m isfortune to< be in sa n e*11

The w i f e ^  in s a n ity  was accepted as a d efence to  c r u e lty  and
th e need to  p r o te c t  the husband was ignored* A few y ea rs la t e r  in  

21
H all v* H .t though i t  was h eld  th a t the m otives o f  the c r u e l conduct

19L0rd Ever shed i a  W illiam s v .  W. [1963'] Z A ll  E.R. 994 a t 1009 .
C ressw ell J .O . i a  Hayward v» H. (1858 ) 1  Sw. & T r ,  81 = 164 E .E .

639 .
Lord Penzance (S ir  J.O . Wilde) in  H all v .  H. (1864) 3 T r.

347 a t 349 = 164 E.R. I 3O9 .
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o f  the husband are im m aterial so fa r  as the p r o te c t io n  o f  th e  v ic t im
i s  concerned, an excep tion  was recogn ised  in  case o f  in sa n ity *  Wilde

sa id ,, nX have no doubt th a t cr u e lty  does n ot cea se  to  be a cause
o f  s u i t  i f  i t  proceeded from. •v io le n t  and d is o r d e r ly  a f fe c t io n s *  a s
s a id  in  one ca se , or  from * v io le n c e  o f  d is p o s it io n , want o f  moral
co n tr o l o r  e c c e n tr ic ity *  as s a id  in  another, or from a • l i a b i l i t y  to
become e x c ite d  in  a  controversy* in  the language o f  another; but
madness, dem entia, p o s i t iv e  d ise a se  o f  the mind, t h i s  i s  q u ite  another
m atter* An insane, man i s  l i k e l y  enough to  be dangerous t o  h i s  w ife* s
personal s a f e ty ,  but the remedy l i e s  i n  the r e s t r a in t  o f  th e  husband,
n o t the r e le a s e  o f  the w ife* 11 T his r e c o g iise d  a d i s t in c t io n  between
in s a n ity  and such d e fe c ts  as v io le n c e  o f  d is p o s it io n , want o f  moral
co n tro l and e c c e n tr ic ity  which are no defence to  c r u e lt y ,  because
p r o te c t io n  can. be afforded  by the confinement o f  th e lu n a t ic *

op
T his was fo llow ed  in  Hanbury v* H*, where a d is t in c t io n  was 

drawn between permanent in s a n ity  and recurrent f i t s  o f  in sa n ity *  The 
same d is t in c t io n  appears in  As t i e  v* A?  ̂ where Henn C o ll in s  J* s a id ,  
rlI f  th e in s a n ity  were such as to  requ ire permanent r e s t r a in t ,  then and 
th en  o n ly , would a decree be re fu sed '1,  the lunacy  law s b e in g  assumed 
to  a ffo r d  a  s u f f ic ie n t  p ro tectio n *  In  A stle  v* A* (supra) th e husband 
had been g u ilty  o f  v io le n t  a tta c k s  on the w ife* He was c e r t i f i e d  i
in san e*  On h is  d ischarge and when n ot under c e r t i f i c a t i o n ,  he came 
home and threatened  h is  w ife  w ith  v io le n c e  t e l l i n g  her th a t  he had 
d ecided  to  k i l l  her and commit su ic id e*  She was t e r r ib ly  alarmed and 
sought p o lic e  p ro tectio n *  H ltim ate ly  she p e t it io n e d  on th e  ground o f  
c r u e lty ,  to  which the husband r a ise d  the defence o f  in sa n ity *  I t  was 
h eld  th a t in s a n ity  was a defence on ly  i f  i t  came w ith in  the  
M *Naughten-rules, I* e * , a t the tim e o f  the com m itting o f  th e  a c t ,  th e  
p a r ty  a t fa u lt  must be lab ou rin g  under such a d e fe c t  o f  rea so n , from

^ Hanbury v* H* [1 8 9 2 ] P* 2ZZ$ on appeal (1892) 8 T*L*H* 559*
^ A s t le  v- A* [19391 P* *fl5;: t h i s  was fo llo w ed  i n  Robins v* §> 

[ 196OJ 3  A ll  E*R* b6* Where M'Haughten r u le s  were applied*
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d ise a s e  o f  the mind, as not to know the nature and q d a lity  o f  the a c t  
he was doing, or* i f  he did know i t ,  th a t he d id  n o t know he was doing  
what was wrong* Applying the M*Naughten ru le s*  i t  was found th a t th e  
husband was in san e during the e a r lie r  v io le n t  a t ta c k s  but sane a t th e  
tim e o f  th e  threatened  v io le n c e  to  h i s  w ife  and the fam ily* so the  
w ife  g o t  a decree o f  d ivorce* Henn C o llin s2^ J* a p p lied  M'Naughten 
r u le s  sim ply because in  h is  opinion  'th e  t e s t  a p p lied  in  a l l  o ther  
c o u r ts1 *. but th e se  r u le s  were o n ly  applied  in  cr im in a l co u r ts  to  
charges o f  homicide* They are not ap p licab le  in  c a se s  o f  co n tra ct or 
t o r t .

The M'Kaughten r u le s  apply to crim inal, law* the o b je c t  o f  which  
i s  q u ite  d if f e r e n t  from m atrimonial law* In cr im in a l law  th e  standard  
o f  p roof i s  based on the balance o f  p r o b a b il i t ie s  and th e accused i s  
g iv en  th e  b e n e f it  o f  the doubt* The range o f  m ental d iso rd er s  i s  so 
v a r ia b le  th a t  i t  i s  d i f f i c u l t  to apply the r u le s  to  a l l  s o r t s  o f  
m ental d e fe c t iv e s*  T herefore, they do not cover in s a n ity  a c c u r a te ly

2*5
and s c i e n t i f i c a l l y . pg;

The K'Kaughten r u le s  are s u b s ta n t ia lly  reproduced in  s e c t io n  
84  o f  th e  Indian  P en al Code, which i s  as fo l lo w s , "Nothing i s  an 
o f fe n c e  which i s  done by a  person who* a t the tim e o f  doing i t*  by 
reason  o f  unsoundness o f  mind, i s  incapable o f  knowing th e  nature o f
the a ct*  or th a t he i s  doing what i s  e ith e r  wrong or con trary  to  law ."

27and apply to  any crim inal charge* As in  England so  in  In d ia  the  
M'Naughten r u le s  have been c r i t i c i s e d  on the ground th a t th ey  were

2^Henn C o llin s  J**s d e c is io n  in  A stle  v* A. £1939] 415 was
v ig o r o u s ly  c r i t i c i s e d  in  ' In sa n ity  as aJ>eflfence to  C ru e lty 1 (1940)
I 89 Law Times 342 (Journal and Record) r ' C ruelty  and I n s a n ity ' (1947) 
204  Law Times 281. (Journal and Record) ♦

2 ^See a lso  F*W* Whitlock* "In sa n ity . Drunkenness and D ivorce"  
(1964) 4 Medicine* Science and the Law 81$ H* Tarlo* "In ten tion _and  
IrusiflTTt v̂ D ivorce Law" (1 9 6 3 ) 37 Aust* L*J* 3 a t pp* 16-19*

^^K'Kaughten r u le s  (1843) 10 Cl* & F* 200 s  8 E*R. 718*
^H*S* Mehta in  C ontributions to  S y n th e tic  J u risp ru d en ce, e d ite d  

by M*J* Sethna* Bombay* 1962* pp* 216-220*  and a ls o  pp* 2 3 2 -260*
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d ev ised  a t  a time when, there was not enough s c i e n t i f i c  knowledge o f  
m ental d iso r d er s  to. make i t  p o ss ib le  to  d ev ise  a s a t is f a c t o r y  t e s t  o f  
crim in a l  r e s p o n s ib i l i t y .  Modern p s y c h ia tr is t s  re c o g n ise  the im portance 
o f  em otion a l, a s  opposed to  r a t io n a l, in f lu e n c e s  in  determ ining  
behaviour* T h is knowledge p u ts a m edical w itn e ss  in  a d i f f i c u l t  
p o s it io n  when he i s  o b lig ed  to apply the M’Naughten r u le s  to  a 
q u e stio n  o f  r e s p o n s ib i l i ty  fo r  conduct* He f e e l s  fr u s tr a te d  when he 
f a i l s  to  convince the court th a t , although th e  accused person concerned  
i s  n o t in san e by the M’Naughten r u le s , he i s  n o t m en ta lly  normal in  
m edical, o p in io n , and th in k s the law should be amended so a s to  take  
modern p s y c h ia tr ic  op in ion  in to  account* There are m ental co n d itio n s  
and p sych opath ic d iso rd ers f a l l in g  short o f  in s a n ity  which deserve  
co n sid era tio n  fo r  exemption from crim inal r e s p o n s ib i l i t y .  The words 
•rea so n 1, ’ q u a lity * , •n atu re* , *know*, and •wrong* in  th e M*Naughten 
r u le s  cannot be c le a r ly  d efin ed  by a medical s p e c ia l i s t *  Thus to  
d e fin e  ’ san ity* and ’in sa n ity *  i s  a d i f f i c u l t  ta s k .pQ

In  White v* W. the w ife  had been very v io le n t  to  her husband* 
She had p h y s ic a lly  a ttacked  him; had f a l s e l y  accused  him o f  a d u lte r y ,  
and e v e n tu a lly  she was c e r t i f i e d  and confined* The husband p e t it io n e d  
fo r  d ivorce  on the ground o f  cruelty*  The Court o f  Appeal h eld  th a t  
th e mere f a c t  th a t the respondent was in sa n e , a t  th e  tim e she 
committed th e  a c ts  o f  c r u e lty  i s  no defence* B u ck n ill and A squith  L .JJ . 
agreed th a t  i-fc cannot be affirm ed th at no type or degree o f  in s a n ity  
can excuse a c t s  which in  a sane person, would amount to  c r u e lty .  But 
fo r  the defence o f  in s a n ity  ito auceed, the in s a n ity  must at a l l
e v e n ts , n o t  f a l l  short o f  such in sa n ity  as i s  covered by the

29M*Naughten r u le s  in  a  crim inal defence* Thus A st le  v* A* was approved 
oh that, p o in t*  Applying the M’Kaugh ten  r u le s  th e  w ife  was h e ld  to  be 
sane* Denning L .J . came tor th e  same con clusion  but fo r  d i f f e r e n t  
reasons* He found th e  w ife  in san e by th e  M’Kaughten r u le s  and

28Whlte v ,  W." 0-953] P . 39 (C .A .) .
29A s t le  v .  A. 0 -9 3 9 ]  P . W 5.
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proceeded on the b a s is  whether in sa n ity  was a d efen ce to  cru e lty *  He 
expressed  the view  th a t the primary purpose o f  th e  m atrim onial law  
was to  g iv e  r e l i e f  to  the in ju red  spouse from a s i tu a t io n  which had 
become in t o le r a b le ,  and not to  punish  the offender*  The fa c t  th a t the  
resp ond en t su ffered  from m ental d isea se  made t h i s  r e l i e f  more and n ot  
l e s s  n e c e s s a r y ?  He was averse t o  in trod u cin g  th e  t e s t s  o f  cr im in a l 
in to  c i v i l  law .

31Lord Denning’ s  view  was fo llow ed  in  L issa c k  v* L*, where a w ife  
a lle g e d  th a t her husband had k i l l e d  the o n ly  c h ild  o f  th e  marriage 
and had attem pted to  commit su ic id e*  These ev e n ts  g r e a t ly  shocked her* 
Tod her charge o f  c r u e lty , th e  husband ra ised  th e  defen ce o f  in s a n ity ,  
which was r e je c te d  on th e  ground th a t  such a d efen ce to  a  p e t i t io n  
based on c r u e lty  was n o t in  accord w ith  the tru e  view  o f  th e  law  
r e la t in g  to  cru e lty *  Pearce J* m aintained th a t m atrim onial r e l i e f  i s  
in ten d ed  n o t  to. punish  the g u i l t y  spouse but to  p r o te c t  th e  in ju red  
on® from th e danger and s a id , trTo withdraw from th e ambit o f  c r u e lty ,  
conduct which i s  in to le r a b le ,  but i s  due to  in s a n ity ,  i s  to  make the  
court p ow erless to  help  in  ca ses  where help  may be most needed *11 I t  
was h e ld  th a t  in s a n ity  was n ot a d efen ce , and even i f  i t  were, the  
husband was n o t  in san e by H'Naughten ru les*

The d e c is io n  i s  in  consonance w ith  th e e a r l ie r  ca se  law  
em phasising the co u rt’ s  duty to  p ro tec t  the in ju red  p a r ty  but i t  was 
overru led  by th e  Court o f  Appeal in  Swan  V* S*, where th e  husband had 
been a  vo lu n tary  p a tie n t  in  a  mental h o sp ita l*  The w ife  so tight a 
d iv o r c e , a l le g in g  c r u e lty , to  which the husband r a ise d  t&e defence o f  
in sa n ity *  I t  was h eld  th a t  one spouse cannot be sa id  to  have been  
tr e a te d  w ith  c r u e lty  by th e  o th e r , when the o th er  was a t th e tim e 
s u f fe r in g  from such a  d e fe c t  o f  rea so n , from d id ease  o f  th e  mind as  
n o t  to  know th e  nature and q u a lity  o f  the a c t s  com plained of*

^°Lord Denning in  White v .  W. [1 9 5 0 ]  P . 3 9 ,  57  (C .A .) .
^ L is sa clc v ,  L* [*1951] P . X, 7» commented op in  "I n s a n ity  a s  a  

Defence t o  C ru elty” 11951; 14 M.L.R* 8 6 *
32Swm v .  S. [ 1953]  P . 258 , 267 (C .A .) .
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The f i r s t  lim b or the M ^aughten r u le s  was a p p lied  in  Sw*  ̂ v*
S* (supra) but th e Court o f  Appeal was d iv id ed  as to  th e  a p p lic a t io n  
o f  the second lim b but, as Hodson L*J* s a id , "The two branches o f  th e  
r u le  have h ith e r to  alw ays been trea ted  to g eth er  and I  am n ot s a t i s f i e d  
th a t  in  c iv i l , ,  a s  opposed to  c r imi na l m atters, they  can p ro p er ly  be 
tr e a te d  in  i s o la t io n  from one a n o t h e r * T h e  Court was, however, 
unanimous In  h o ld in g  that in s a n ity  was a defence*

The q u estion  o f  in s a n ity  came up again  i n  Palmer v* where 
th e  in san e husband had imputed u n ch a stity  to  h i s  w ife  and had 
v io le n t ly  a ssa u lted  her on a number o f  o c c a s io n s* I£ t  was h e ld  th a t  he 
knew what he was doing and knew i t  was wrong and b oth  lim b s o f  th e  
M Naughten r u le s  applied* Lord Goddard C*J« could  "see no good reason  
fo r  sa y in g  th a t when one i s  d ea lin g  w ith  in s a n ity  and the i n f l i c t i n g  
o f  p erso n a l in ju r y  or a s s a u lt s  upon another, th ere  should  be any 
d iffe r e n c e  between the ru le  app lied  by the D ivorce D iv is io n  and in  th e  
cr im in a l courts;-* s . ,J

The p r in c ip le ,  th a t  in s a n ity  i s  a. d efen ce , l a i d  down by the  
Court o f  Appeal, was q u a lif ie d  by the House o f  Lords in  W illiam s v*

ca se  the husband had in ju red  th e h ea lth  o f  h is  w ife  by d e l ib e r a te ly  
a ccu sin g  her o f  ad u lterou s a s s o c ia t io n  but he thought th a t  such  
accus at i ons were J u s t i f ie d  because he b e lie v ed  t h a t  th ey  were tr u e ,  
h aving  been induced to  think: so by imaginary v o ic e s ,  which informed  
him o f  them a s  fa c t*  The w ife  p e t it io n e d  fo r  d iv o rce  on th e  ground o f

L*Q*R* H j; both  Swan v* s* (supra) and Palmer- v* P* were fo llo w ed  in  
gUpMflfftoaa V* E*. Q19621 2 A ll E*R* 766; commented on in  ( 1 9 6 2 ) 106  
Hoi* Jour* 377-378*

S&iAaPS. v» a* [1 9 6 3 1 2  A ll  E.E. 9 9 4 , H .L .; s e e  a ls o  E . Lowe, "A
gewJLook_at C ru elty11 11963/ 113 The Law Journal 73X, and a ls o  a t pp* ~  
473-474* A* Sam uels, "Cruelty an d A n t a l  Illness" <1 9 6 3 ) Z S o l i c i t o r  
Q uarterly 97* S .P . K hetarpal, "C ruelty and In sa n ity  in  D ivorce Law" 
(1964) Malayan Law Journal a t  p* LXXX- H. Puxon. "The Changing* Fece o f

which h e ld  th a t  in s a n ity  i s  n o t  n e c e s s a r ily  a defence* In  th a t

vtJournaL and Record;
v* P* Q l9 3 5 lP »  4 , 7 , 9 (C*A*) ; commented on in  (1955) 71

' fc'wv* a- w wua* “ou i * owwj, a . aj.  u o o an a rx , ”urue±uy> 1 /esertxon
.Matrimonial Law11 (1963) 79 L .Q .E . 98  a t  pp. 116-125;

L. S e v i l l e  brown, "Cruelty w ithout C u lp a b ility  or D ivorce w ithout 
E sE li"  (1963) 26 M .!^ B 7t2r ^ 'pp7 1 >r35-fe»6. ---------------------
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cru e lty *  On appeal from the Court o f  Appeal on th e  p o in t th a t the
second lim b o f  the M'Naughten r u le s  applied* the House o f  Lords h e ld
t h a t  th e fa c t*  th at the husband did n o t know th a t h i s  a c t s  were wrong*
d id  not o f  i t s e l f  c o n s t itu te  the defence to  cru e lty *  R eversin g  the
d e c is io n  o f  th e Court o f  Appeal i t  was h e ld  th a t in sa n ity *  w ith in  th e
scope o f  th e M'Naughten r u le s ,  th a t i s  to  say when* owing to  d ise a se
o f  th e mind* the spouse a t f a u lt  was unaware o f  th e  nature and q u a lity
o f  h i s  or her acts*  or i f  aware o f  that* d id  n o t know th e  a c t s  to  be
wrong* i s  n ot n e c e s s a r ily  a  defence to  a s u i t  for  d iv o rce  on the
ground o f  c r u e lty  but in s a n ity  i s  a  fa c to r  to  be taken  in to  account in
a p p ly in g  the t e s t*  (which Lord Evershed sa id  was an o b je c t iv e  one)
whether i n  a l l  the circum stances o f  the case the re sp o n d en t's  conduct
i s  o f  such g r a v ity  th a t he has by h is  a c t s  tireatfed the p e t i t io n e r  w ith
cr u e lty *  I f  the conduct were such  th a t  i t  would n o t  amount to  c r u e lty
i n  th e  absence o f  an actu a l in te n t io n  to  hurt* an in sa n e  spouse* who
could  n ot form such an in ten tio n *  would n ot be g u i l t y  o f  cru e lty *
% ere* however* the conduct would be h e ld  to  be c r u e lty , r e g a r d le s s  o f

36m otive or in te n t io n  to be cruel*  in s a n ity  should n o t bar r e l i e f *
The d e c is io n  i s  a remarkable one* By the approval o f  L issa c k  v*

L?^ the theory  o f  p r o te c t io n  was rev ived* A squith L * J * 's  o p in io n  in  
38White v* W*̂  t a  the e f f e c t ,  th a t  the s o le  o b je c t  o f  gra n tin g  

m atrim onial r e l i e f  in  ca ses  o f  c r u e lty  i s  th e p r o te c t io n  o f  the v ic tim *  
wh& i s  j u s t  as much in ju red  or im p e r illed  by the a c t s  o f  th e  mad 
spouse as by those o f  one who I s  sane* found support in  th e  words o f  
Lord Hodson who said*, MErom the v ic t im 's  p o in t o f  v iew  th e p a in  i s  the  
same* whether su ffe r in g  i s  caused by a cc id en t or by th e  a c t  o f  th e  
madman*"^ Punishment i s  c le a r ly  not the o b je c t  o f  m atrim onial law , 
although some punishment a u to m a tica lly  en su es a s  a by-product o f  the

^ L ord  Pearce in  W illiam s v .  W* £1963] 2 A ll E*R* a t  p* 1029*
^ L issa ck  v* L* [1 9 5 1 ] P* 1*
^ A s q u it i  L .J . in  White v .  W. ^ 9 5 0 1  P . 3 9 , 51 (C .A .) .
39^ L o rd  Hodson in  W illiam s v - W*, supra* a t  p . 1019*



decree* fo r  the g u ilt y  party  lo s e s  the r ig h t  o f  consortium  in  j u d ic ia l  
se p a ra tio n  and severence o f  the m arriage-bond by d ivorce*

The duty o f  the court to p ro te c t  a spouse from in ju r y  i s  as  
c le a r  a s i t  was one hundred years ago*^ In th e  words o f  Lord R eid , nNa> 
one would now m aintain th a t  c r u e lty  cannot be proved a g a in s t  a p erso n , 
i f  h is  a c t s  are s t i f f ic ie n t ly  grave and r e a l ly  im p er il th e  o th er  spouse*  
I t  i s  o f te n  untrue th a t such a man i s  able to  ex ert h i s  reason  so as  
to> co n tro l h is  a c ts  in  the normal way or even th a t he i s  capab le o f  
form ing a  r a t io n a l d e c is io n  about them* Yet th ese  are o f te n  th e  ca se s  
where the other? spouse i s  most i n  need o f p r o te c t io n  •* • The t e s t  o f  
c u lp a b i l i ty  has broken down »•* In  my judgement a  d ecree should be 
pronounced a g a in st a  p erson , not because h is  conduct was aimed a t  h is  
w ife*  nor because a reasonable man r e a lis e d  th e  p o s i t io n ,  nor because  
he must be deemed to  have fo reseen  or intended the harm he d id , but 
sim ply  because the f a c t s  are such th a t , a f te r  making a l l  a llow an ces  
fo r  h i s  d i s a b i l i t i e s  and for the temperaments o f  both  p a r t ie s ,  i t  must 
be h e ld  th a t the character and g ra v ity  o f  h i s  a c ts  was such as to  
amount to  cruelty*

This, s f  course was lo g ic a l ly  sound, b ecau se , once i t  had been  
e s ta b lis h e d  in  G o llin s v* G*1 f  that in te n t io n  i s  not a n e c e ssa r y  
in g r e d ie n t  o f  c r u e lty , i h  fo llow ed  au tom atica lly  th a t in s a n ity  cannot 
be a defence* T h is , however, does n ot mean th a t in te n t io n  i s  
ir re lev a n t* . The s ta te  o f  mind i s  a q u estion  o f  fa c t*  I t  i s  open to  a
court t© f in d  cr u e lty  a g a in st an insane spouse, whether or n ot such
in s a n ity  f a l l s  w ith in  th e  M'Naughten ru les* The t e s t  i s  an o b je c t iv e
on e, nam ely, whether, in  e l l  the circum stances o f  th e  c a s e , i t  should
f a i r l y  be sa id  th a t the spouse charged has tr e a te d  th e  o th er  w ith  
cru e lty * ^

^°Lord Evershed in  W illiam s v .  W. [1 9 6 3 ] 2 A ll  E*R* a t p* 1 0 0 g*
^ L o rd  Reid in  W illiam s v* Wtl “‘supra, a t p* lOOZf*
^ G o l l in s  v* G* [1 9 6 3 ] 2 A ll E*R. 9 6 6 , H.L.
^^Lord Evershed in  W illiam s v* W. [1963] 2 A ll E.R* a t  p* 1009*



The conduct complained o f  has to  he judged i n  r e la t io n  to  the
p a r t i e s ,  ta k in g  account o f  th e ir  in d iv id u a l ch a ra c ters  and
temperaments* the assessm ent o f  t h is  conduct has to  he made from the
reason ab le  man's: p o in t  o f  v iew , i . e . ,  the q u estio n  i s  whether a
reason ab le  man who had w itnessed  the scene would come to  th e  co n c lu sio n
th a t  the v ic t im  had been trea te d  w ith  c r u e lty ,

I t  should be noted  th a t W illiam s v .  W ,^  was concerned w ith
cr u e lty *  The p o s it io n  o f  in s a n ity  as a defen ce to  a  charge o f
a d u lt e r y ^  or desertion*1̂  remains unchanged, a s  th e c o n s id e r a tio n s
a p p lic a b le  to th ese  ca ses  are d if fe r e n t  from th o se  a p p lic a b le  to  un
c r u e lty .  Bath a t  Hindu and E n g lish  law th e  com plain ing spouse must 
show th a t the conduct complained o f i s  s u f f i c i e n t l y  grave and w eigh ty  
to  amount to  c r u e lty , and th a t he has su ffer ed  in ju r y  to  h e a lth , or  
has a reasonable apprehension o f  such an in ju r y . In te n t  to  in ju r e , i f  
i t  e x i s t s ,  i s  re lev a n t to  prove the g ra v ity  o f  th e  o f fe n c e , but i s  n o t  
an e s s e n t ia l  in g red ien t o f  c r u e lty .

W illiam s v .  W. [ 1963]  2  A ll E.R. 99^, H.L.
« S .  v .  S. [ 196R] P . 133 ( in s a n ity  i s  a d efen ce  to  a charge o f  

a d u lte r y ) ; see a lso  the chapter on a d u ltery .
^S e r r Y  v .  P . [ 1 9 6 A] 1  W.L.R. 9 1 . Where a  w ife  l e f t  her husband's  

home and never retu rn ed , because she su ffe r e d  from d e lu s io n s  th a t th e  
husband intended  to  murder h er , that he had broken her sh o u ld er , and 
that: he ca rr ied  on adu lt erocos a s s o c ia t io n s  w ith  v a r io u s  women. She was 
s u f fe r in g  from paranoid p sy ch o sis  so she had n o t the mental ca p a c ity  
to  form th e in te n t io n  to  d e s e r t . She had e s ta b lis h e d  p le a  o f  in s a n ity  
and t h i s  was a v a l id  defence to  a  charge o f  d e s e r t io n .

^ R . Lowe, "A New Look a t  C ruelty" (1963) 113 Law Jou rn al a t pp. 
732-733*
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CHAPTER V II 

INSANITY

1 . INSANITY AS A GROUND FOR RELIEF IN MATRIMONIAL CAUSES

At E n g lish  law e ith e r  spouse can p e t i t io n  fo r  divorce'*’ or 
2

ju d ic ia l  separarion  on the ground th at the respondent i s  in cu ra b ly  o f  
unsound mind and has been continuously  under care and treatm ent fo r  a t  
l e a s t  f iv e  y ea rs  im m ediately preceding the p re se n ta tio n  o f  the  
p e t it io n *  Under S* 1 ( 3 ) o f  the (E nglish ) M atrim onial Causes A ct, 1965 
fo r  the purposes o f  t h is  s e c t io n , a person o f unsound mind s h a ll  be 
deemed to  be under care and treatm ent w hile,

(a ) he i s  l i a b le  to  be detained in  a h o s p ita l ,  m ental n u rsin g  
home or p la ce  o f  s a fe ty  under the Mental H ealth  A ct, 1959 or in  a 
h o s p ita l  or p la ce  o f  sa fe ty  under the Mental H ealth  (S co tla n d ) A ct, 
I960;

(b) he i s  d eta ined  in  pursuance o f  an order fo r  h i s  d e te n tio n  or  
treatm ent a s  a person o f  unsound mind or a person s u f fe r in g  from 
m ental i l l n e s s  made under any law for the tim e b ein g  in  fo r c e  in  
Northern Ire la n d , the I s l e  o f  Man or any o f  the Channel I s la n d s  
(includ ing; any such law r e la t in g  to crim inal lu n a t ic s )  or i s  r e c e iv in g  
treatm ent as a voluntary p a t ie n t  under any law  so in  fo r c e ;

(c )  he i s  r e c e iv in g  treatm ent for mental i l l n e s s  a s  a r e s id e n t  in  -
( i )  a h o s p ita l  or other in s t i t u t io n  provided, approved, l ic e n s e d ,  

r e g is te r e d  or exempted from r e g is tr a t io n  by any M in is ter  or o th er  
a u th o r ity  in  the United Kingdom, the I s l e  o f  Man or th e  Channel 
Is la n d s; or

( i i )  a h o sp ita l or o th er in s t i tu t io n  in  any oth er  cou n try , b e in g  
a h o s p ita l or in s t i t u t io n  in  which h is  treatm ent i s  comparable w ith  
th e treatm ent provided in  any such h o sp ita l or in s t i t u t io n  as i s  
mentioned in  ( i )  above; and in  determ ining whether any p er io d  o f  care  
and treatm ent has been continuous, any in te rr u p tio n  o f  th e  p er io d  fo r

1 S. 1 ( l )  (d) o f  the (E nglish ) Matrimonial Causes A ct, 1950, 
re -en a c ted  in  S. 1 ( l )  (a ) ( iv )  o f  the (E n glish ) M atrim onial Causes 
A ct, 1965*

^S* 1 if ( l )  o f  the (E n g lish ) Matrimonial Causes A ct, 1950, 
re-en a cted  in  S* 12 ( l )  (a ) o f  the (E nglish) M atrim onial Causes A ct,
1965*
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tw en tyeigh t days or l e s s  s h a ll  be disregarded*
S. 1 3  ( 1 ) ( i i i )  o f  the Hindu Marriage Act* 1955 a llo w s  d ivorce

on th e ground o f in cu rab le  unsoundness o f  mind fo r  a continuous p eriod
o f  n ot l e s s  than three years im m ediately  p reced in g  the p r e se n ta t io n  o f
th e  p e t it io n *  T h is s e c t io n  has to  be d is t in g u ish e d  from S* 10  ( e ) f
under which e ith e r  spouse may p e t i t io n  fo r  a decree o f  ju d ic ia l
sep a ra tio n  on the ground o f  the o th e r 's  unsoundness o f  mind fo r  a
con tinu ou s p eriod  o f  not l e s s  than two years* Here the word 'in c u r a b le '
has been om itted* On the co n stru ctio n  o f  the sen ten ce  i t  i s  e v id e n t
th a t mere unsoundness o f  mind (whether curable or in cu ra b le ) fo r  a
continuous p eriod  o f two years e n t i t l e s  the p e t i t io n e r  to  j u d ic ia l
separation *  However, i f  the spouses a f te r  such sep a ra tio n  f a i l  to
resume co h a b ita tio n  for  a p eriod  o f two y ea rs , e i th e r  spouse can
p e t i t io n  fo r  d ivorced Thus the importance o f  th e  p r o v is io n  o f  S* 13
( l )  ( i i i )  th a t the unsoundness has to  be Incurab le i s  in  p r a c t ic e  

5
much reduced?

Under S* ID ( l )  (d) o f  the (Kenya) Hindu M arriage and D ivorce  
Ordinance* I 9 6 0 , a p e t i t io n  fo r  d ivorce may be p resen ted  by e ith e r  
spouse on th e  ground th a t the respondent i s  in cu ra b ly  o f  unsound mind 
and has been co n tin u o u sly  tinder care and treatm ent fo r  a p er io d  o f  a t
l e a s t  f iv e  y ea rs im m ediately preced ing the p r e se n ta t io n  o f  th e

£
p e t it io n *  Under S . 10 ( 2 ) ,  fo r  the purpose o f  t h i s  s e c t io n  a  person  
o f  unsound mind s h a l l  be deemed to be under care and treatm ent w h ile  
he i s  d eta in ed , whether in  the colony or e lsew h ere , in  an i n s t i t u t io n  
duly reco g n ised  by the government a s  an in s t i t u t io n  fo r  th e  care and 
treatm ent o f  insane p erson s, lu n a t ic s  or mental d e f e c t iv e s  or i s  
d eta in ed  as a crim inal lu n a t ic  under any law fo r  th e  tim e b ein g  in  
fo rce  in  th e colony* A c e r t i f i c a t e  under the hand o f  th e  m in ister  
th a t any p la ce  i s  a  duly recogn ised  in s t i t u t io n  fo r  th e  purpose o f

^Hindu Marriage A ct, 1955*
^S. 1 3  (1 ) ( v i i i )  o f  th e  Hindu Marriage A ct, 1955.
^S.V. Qupte, Hindu Law o f  M arriage. Bombay, I 96I ,  p , 19 6 .

(Kenya) Hindu Marriage and D ivorce O rdinance, I 9 6 0 *



195

t h i s  s e c t io n  s h a l l  be rece iv ed  in  a l l  cou rts a s  c o n c lu s iv e  ev idence o f  
th a t  fact*.

The E n g lish  and Kenya s ta tu te s  provide ir e lifc f  on the ground o f  
in s a n ity  o n ly  when i t  i s  s u f f ic ie n t ly  grave to  req u ire  care and 
treatm ent* which i s  not the t e s t  p rescrib ed  in  the Hindu M arriage Act* 
1 9 5 5 * T h is i s  probably due to  the fa c t  th a t f a c i l i t i e s  fo r  treatm ent 
o f  m ental d ise a se  in  In d ia  are inadequate* H*S* Mehta p o in ts  ou t 
th a t  p eop le  who s u ffe r  from mental d isorders*  though n o t  dangerous to  
th em se lv es , or others*  psychopaths* im b e c ile s  and id io t s *  who su ffe r  
from, retard ed  m ental development or feeb lem indedness are d eta in ed  in  
m ental h o s p ita ls ,  where th ey  have no op portu n ity  fo r  proper mental 
treatm ent and r e h a b il i ta t io n  and are reduced to  a worse p sy c h o tic  
co n d itio n  than when they  entered*

The law  presumes san ity*  so the burden o f  proving th a t  theo
respondent I s  o f  in cu rab ly  unsound mind i s  on th e p e t it io n e r *  But i f
th e  respondent has been j u d ic ia l ly  d eclared  in sa n e , i t  s h i f t s  to  th e

a
respondent* In  Snook v* Wa£±£ a fte r  a b i l l  to  fo r e c lo se *  th e  
mortgager was found lu n a t ic  by in q u is it io n *  a t a date o v er-rea ch in g  
the mortgage deed* At the h earing  an is s u e  was d ir e c te d  as to  h is  
sa n ity b a t the date o f  the mortgage* I t  was h e ld  th a t the f in d in g  o f  a 
Jury upon a  commission o f  lunacy* th at a p a rty  I s  a lu n a t ic *  throws 
th e  burden o f  proof on th ose  who contend the contrary* T h is was 
fo llo w ed  In  Seshamm*. v» Padamanabha^ where the q u estion  r e la te d  to  
th e  p r o p e r t ie s  and adoption o f  a lu n a tic*  I t  was h e ld  th a t th e  e f f e c t  
o f  an a d ju d ica tio n  under th e  (Indian) Lunacy Act (No* XXXV) o f  1 8 5 8 , 
th a t  a  person  i s  a lu n a t ic  i s  to r a is e  a p resu m p tion ,th at he continued  
to  be o f  unsound mind u n t i l  the contrary i s  shown. S im ila r ly  in

7‘H*S. Mehta in  C ontributions to  S y n th e tic  Jurisprudence* e d ite d  by 
M*J* Sethna* Bombay* 1962* pp* 212-214.*Q

Swettenham v* S . QL938"] P* 218;; Mahomed v* Abdul, A.I.R*. 1923  
Pat* I 87  ( th e  person who r e l i e s  on the unsoundness o f  mind must prove  
i t ) .

 ̂Snook v .  W atts ( 18^8 ) 11 Beav. 1 0 5  = 50  E .R . 757 .
Sesbanma w  Padamanabha (1917) kO Mad. 6 6 0 ; D.H. Chaudhari, The 

Hindu Marriage A ct. 1955.  C a lcu tta , 1957, p . 2 2 8 .
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IXMohanlfli v* Vjnayaly in  which the v a l id i t y  o f  a deed was in  d isp u te  
i t  was l a i d  down th a t though, the onus o f  proving in s a n ity  i s  in  the  
f i r s t  p la ce  on the person  who a l le g e s  i t ,  the normal presum ption b e in g  
o f  sa n ity *  once i t  has been e s ta b lish e d  th a t the person  i s  u su a lly  o f  
unsound mind the burden o f  p roof i s  on the p arty  who a l le g e s  th a t the  
document was executed  during a  lu c id  in te r v a l .

2* THE TEST OF UN50UHPNESS OF KBTD

There must be m edical evidence to the e f f e c t  th a t the
respondent i s  in cu rab ly  o f  unsound mind. "Incurable” i s  tantamount to

12" irre co v e ra b le”* In Swettenham v .  S. the respondent was s u f fe r in g  
from in s a n ity  o f  a co n fu sio n a l type and had a h is to r y  o f  in te r m it te n t  
outbreaks o f  mania* dementia and h y ste r ia ;  her con versa tion  was 
ram bling, e r r a t ic  and a t tim es q u ite  in co h eren t, in c o n s is t e n t  and 
ir r a t io n a l;  i t  was h e ld  th a t she was irreco v era b ly  o f  unsound mind. In  
feg>ep v .  G. the m edical superintendent o f  the m ental h o s p ita l ,  in  
which the w ife  had been a c e r t i f i e d  p a tie n t  s u f fe r in g  from 
sch izo p h ren ia , expressed  the op in ion  th a t i t  was most u n lik e ly  th a t  
she would make a f u l l  s o c ia l  recovery . A co n su lta n t p s y c h ia tr is t  
s ta te d  th a t she was an improved* 'burnt ou t' sch iz o p h ren ic , s t i l l  
showing res id u e  o f i l l n e s s ,  fo r  which there was no m edical cure; her 
co n d it io n  u n lik e ly  to  be s u b s ta n t ia l ly  improved by fu r th er  
r e h a b i l i ta t io n  and r e tr a in in g  and she would remain o f  unsound mind. I t  
was h e ld  th a t the w ife  was in cu rab ly  o f  unsound mind. I t  was a lso  
p o in ted  out th a t in  view  o f  the advancement in  rece n t years in  the  
treatm ent o f  mental d iso rd er s , changes which were r e f le c t e d  in  the law  
e f f e c t e d  by the Mental H ealth  Aat* 1959, the r e la t iv e ly  s l i g h t  
ev id en ce o f  in c u r a b i l i t y ,  which would have s u f f ic e d  twenty years ago 
to: e s t a b l is h  the ground fo r  r e l i e f ,  could no lo n g er  be s a f e ly  r e l ie d  
upon*

^ Mohanlal v* Vjnayak.  A .I .R . Nag* 251.
•̂ S w e tte n h a m  w  S . £ 1 9 3 8 ]  P .  2 1 8 .

^ G reer  v* G. (1961) 105  S o l .  Jour. lG l l .
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E n glish  d e c is io n s  on the p o in t o f  m edical exam ination  o f  th e  
a lle g e d  lu n a t ic  can have no a p p lic a t io n  in  ca ses  a r i s in g  under the  
Hindu Marriage A ct, 1955, because under th e M atrim onial Causes R u les  
in  England s p e c i f i c  p r o v is io n  has been made for  exam ination  by m edical 
in sp ec to rs*  There i s  no such p ro v is io n  in  India*. In B ioinchandra v .

T Ji

Madhurben a w ife  p e t it io n e d  fo r  d ivorce under £• 13  ( l )  ( i i i )  o f  the  
Hindu Marriage A ct, 1955, a l le g in g  th at her husband had been in sa n e  
fo r  th e  l a s t  e lev en  years and h ie  in s a n ity  was in c r e a s in g  day by d ay . 
H is in s a n ity  was m anifested  by h is  breaking window-panes, h i s  attem pt 
to  break doors and quarrels*1 She s ta te d  th a t  h is  sen se  o f  
d iscr im in a tio n  between good and e v i l ,  r ig h t and wrong became l e s s  and 
l e s s  a s  time went on and had u ltim a te ly  v a n ish ed . In  1949 , when she  
had gone to  her f a th e r 's  p la c e , she was informed th a t  her husband had 
run away and was not to  be found. When he was found, h i s  name and 
ad d ress had to  be ta tto o ed  on h is  hand, so th a t ,  i f  he- again  ran away, 
he could  be resto red  to  h is  house. She a lso  a lle g e d  th a t  he was g iven  
e l e c t r i c  shocks by a p s y c h ia tr is t  at Bombay.

In  order to  prove unsoundness o f  mind a s  req u ired  by la w , she
a p p lied  to  th e  t r i a l  court for an order fo r  compulsory m edical 
exam ination o f  the husband* The learned  t r i a l  judge s a id  th a t i t  was
n ecessa ry  to  f in d  out whether the husband was o f  unsound mind and, i f
s o ,  what was the nature o f  the in sa n ity *  As t h i s  cou ld  o n ly  be done by 
m ed ical exam ination, he held  th a t the court had in h eren t j u r is d ic t io n ,  
even i n  the absence o f  a s p e c i f i c  p ro v is io n  in  th e  Code o f  C iv i l  
P rocedure, to  d ir e c t  m edical examination^ He a cco rd in g ly  ordered th a t  
th e husband be su bjected  to the m edical exam ination  to  determ ine th e  
unsoundnes© o f  h is  mind and whether th is  unsoundness was in cu ra b le  or  
n o t .

The fr ie n d s  and r e la t io n s  o f  the husband d id  n o t d e s ir e  him to  
be m ed ica lly  examined, so an a p p lica tio n  was f i l e d  to  s e t  a s id e  the  
order for  m edical exam ination and i t  was contended on b eh a lf  o f  th e  
husband th a t th e learn ed  judge had no ju r is d ic t io n  to  p a ss  an order to  
compel m edical exam ination. I t  was argued th a t th e re  was no p r o v is io n

^Bjpinchandra v . Madhurben.. A.I.R. 1963 Guj* 250.



e i th e r  i n  the Hindu Marriage A ct, 1955 or under th e  Code o f  C iv i l
Procedure (which i s  made ap p licab le  to  p e t i t io n s  f i l e d  under th e  Hindu
M arriage Act* 1955 "by S. 21 th e r e o f ) , under which i t  would be open to
th e  court to  compel a party  to  be m ed ica lly  examined- I t  was h e ld  th a t
com pulsion to  undergo m edical exam ination i s  an in te r fe r e n c e  w ith  the
p erso n a l l ib e r t y  o f  a c i t i z e n ,  which could by a c o e r c iv e  p r o c e ss , be
v e s te d  in  the court by law . There i s  no p r o v is io n  under th e  Hindu
M arriage A ct, 1955 or the r u le s  framed thereunder or in  th e  Code o f
C iv i l  Procedure or the Indian  Evidence Act or any o th er  law , which
would show any power in  the court to  compel any to  undergo
m ed ical exam ination- M edical exam ination fo r  a s c e r ta in in g  th e p resen ce
or th e  e x te n t  o f  in s a n ity , even i f  i t  be mere q u e s tio n in g , i s  as much
in te r fe r e n c e  w ith  p erson a l l ib e r ty  a s a r e a l p h y s ic a l in te r fe r e n c e
such a s  the drawing o f  b lood or the p ersonal exam ination o f  the body,

15In  Bir.en.dra v - Hemlata. a case in  which th e  q u e stio n  whether 
a p a rty  was in fe c te d  w ith  s y p h il is  a rose , i t  was observed  th a t the  
c o u r ts  e x e r c is e  wide d isc r e t io n  in  ordering p h y s ic a l exam ination and 
alw ays do so su b ject to  such con d ition s as w i l l  a ffo r d  p r o te c t io n  
from v io le n c e  to  n a tu ra l d e lic a c y  and s e n s i b i l i t y  but i t  was n ot  
s p e c i f i c a l l y  la id  down th a t a  party under a c o u r t 's  order cou ld  have 
th e  o th er  p arty  com pulsorily  m edically  examined- In th a t  case th e  
p a r ty  concerned did not o b je c t to  a proper m edical exam in ation , so th e  
q u e stio n  o f  compulsory exam ination did n ot a r is e -  I t  i s  n o t open to  a
cou rt to  invoke se c t io n  151 o f  the Code o f  C iv i l  Procedure fo r

1 6o rd er in g  a m edical exam ination o f  a party w ithout h i s  co n sen t.
The fa c t  that a p a rty  from u lte r io r  m otives adopts an obdurate 

and o b str u c tiv e  a t t itu d e  does not render the co u rts  h e lp le s s  to  
cou n teract i t .  Where a party  re fu se s  to  submit to  a m ed ica l 
exam ination , in  ai case where the whole case depends on th e  s ta te  o f  
h is  mind or body, i t  w i l l  be open to the court to  draw an adverse  
in fe r e n c e  or presumption aga in st him, Such a p a r ty  i s  on a par w ith  
the one who w rongfully  w ithholds evidence in  h i s  p o s s e s s io n . The 
adverse in feren ce  th at may be drawn by any court i s  from the

^Birendra v - H ealata , A*I*H* 1921 C al, k59 (a  case  under the  
In d ian  D ivorce Act* 1869) *

•̂ a n g a a a th a n  v . Chlnna_Lakashral. A .I .R . 1955 Mad. 546 .
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circumstances in each case and having regard to the refusal to let in 
the best evidence before the court.

Although medical evidence is the best way of proving 
unsoundness of mind the court has the discretion to over-ride it* In 
I. v. £ 7  medical evidence was given, to the effect that the husband 
was suffering from Incurable paranoia and that he had delusions of 
suspicion and mistaken identity# It was held that the opinions of 
medical experts were in no sense conclusive* though they had to be 
given great weight*. She court has to be satisfied that the unsoundness 
is In kind and degree within S. X (1) <d) of the (English) Matrimonial 
Causes Act, 1950. His lordship agreed with the judgement of Philliaore 
J# in Whraall v. in holding that the proper test to be applied is 
that of a reasonable man in looking after his own affairs and the 
husbpid?® capacity to lead a normal married life must be related to a 
wife who would receive him as a husband* the term 'incurably9 being 
construed broadly.

In Whvsail v. W. (supra) the husband was suffering from 
paranoid schizophrenia and was detained under care and treatment in a 
mental hospital. There was no sign of any lasting improvement in his 
condition but he had recently shown much improvement as a result of 
treatment with drugs. Medical evidence was given to the effect that, 
although there was no prospect, according to present medical knowledge* 
of full clinical recovery, there was possibility of some social 
recovery. It was even possible that the husband might be able to be 
discharged from hospital in about six months. But in case of hiB 
discharge, he would still have to continue taking drugs to maintain 
his recovery* His was a chronic case and there was no hope of more 
than a partial recovery, such as would enable him to live a life where 
he had the benefit ot sympathetic supervision and care. Hie wife 
having petitioned for divorce on the ©round of his incurable

17£* v. !• (1962) 106 Sol. Jour, 450.
« W. £ l 9 6 0 j  P. 52 at 66* 68 j applied BnM nann v. £. 

r i9 6 4 3  3 935; see also Donald Blair, "Proof In Matrinonialffynftoedings: the Medical Aspect" (1965) 5 Medicine, Science and the 
Law 65 at pp. 70-73*
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unsoudness of mind, it was held that there was no prospect of the 
husband1 a returning to a really normal life* where he could manage 
himself and hid affairs* The test is whether by reason of his mental 
condition he is* according to the standard of a reasonable man, capable 
of managing himself and his affairs* and if not* whether he can hope to 
be restored to a state in which he will be able to do so* The husband 
was found to be of incurably unsound mind* although there was some 
prospect of his partial recovery, which could be maintained by drugs 
and suprrvision by relations or friends* The: intention of Parliament 
was to enable one spAuse to obtain a dissolution of marriage when the 
mental incapability of the other*, despite five years9 treatment* was 
such as to make it impossible for them to live a normal married'life 
together and when there was no prospect of any improvement in mental 
health which would make it possible for them to do so in the future*
The state of mind envisaged was accordingly a degree of unsoundness or 
incapacity of mind properly called insanity*

But in Chapman v* the wife9s petition for divorce on the 
ground of her husband9s incurable unsoundness of mind failed* In that 
case the husband was continuously under care and treatment first as a 
certified patient and later as a voluntary one* later he left the 
hospital* the doctors being of the opinion that he was well enough to 
be discharged* if he continued to take a drug. It was held that the 
treatment ceased at this point* although he continued to take drugs on 
discharge*. He was no longer subject of a reception order; was able 
substantially to control his condition by drugs; was able to work and 
earn wages. He was living normally at a Church Army hostel without any 
special supervision or care* The wife had failed to establish that the 
husband was incapable of managing himself and his affairs, including 
his ability to secure employment and his duties in society and as a 
husband*

The word 9incurable9 has to be interpreted in the light of 
common sense and with regard to the popular understanding of the term. 
A person who has recovered from a severe mental or physical disease 
cannot always expect to enjoy a mind or body as robust on healthy as

^ C h a p m a n  v .  C . £19613  3  A l l  E .B .  H O 5 .
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before* Nevertheless such a person is regarded as cured when he is
discharged from hospital and has resumed a normal life. The mere fact
that he was to take drugs to maintain his cure does not class: him as
incurable* But once it has: been found that the respondent is of unsound

20mind* the degree of unsoundness is immaterial, nor is It necessary
21that the respondent should be certified* In Lock v, I/T, the wife was 

suffering from dementia* The medical evidence showed that in the light 
of present day medical knowledge* she was incurably of unsound mind 
and no further improvement was possible but she was not certified*
This was held to be sufficient for the purpose of incurable unsoundness
of mind under the (English) Matrimonial Causes Act* 1950*

22It was laid down in Harrod v* H* that unsoundness of mind may 
be occasioned either by perversion of intellect* manifesting Itself in 
delusions* antipathies or the like; it may arise from defects of the 
mind* which are of two kinds* The mind may be originally so deficient 
as to be incapable of directing the person in any matter which requires 
thought or Judgement* which is ordinarily called idiocy or the defect 
may arise from the weakening of the mind, originally strong* by 
disease or some accident of a physical nature* by which memory is lost 
and the faculties are paralysed* although there is nmcfcerverpiom of 
the mind* nor any species of that Insanity which is ordinarily called 
mania*

In the matter of Cowasii?^ an old man had been for some months 
past entirely incapable of managing himself and his affairs* Medical 
evidence showed that his mental Infirmity was not unsoundness of mind 
but. weakness: of mind or imbecility resulting from old age* A medical 
expert witness deposed that* as a medical term, unsoundness of mind 
answers to what is popularly styled lunacy* and is applied only to the

^°Randall v* R. £19391 P* 131; --v™ S* £l938j P* 218 (thedegree of insanity is immaterial) •
^ Lock v. £19583 3 All E.B. itf2.
^Hgrrnri v.“ H. (185^ 55) Kay & Johnson"® Repv 1 at 8.
^Ijt the matter of Cowas.-tl (1882> 7 Bom* 15; Empress v* Boson 

(1881) 5 Bom* 262.
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state of mind resulting from disease, not to congenital imbecility or 
senile decay of the mental powers; it might be put down to amentia not: 
dementia* The court held that the term 'unsound mind1 comprehends 
imbecility, whether congenital or arising from old age, as well as 
lunacy or mental alienation resulting from diseased This test was 
relied on in Lalita v* Nathu.li^ where it was explained that the term
'unsoundaess' denoted an incapacity to manage affairs*. The court

25further accepted the dictum of Lord Eldon in Ridgeway vv Darwin  ̂to
the effect that the test was not whether the person in question was
absolutely insane but whether the court thought itself authorised to
issue a commission, provided, it be made out that the person is unable
to act with proper or providential management.

In George v, Efoflp Mr, Justice Jackson observed, "It would
appear that unsoundness of mind taken by itself is not sufficient to
bring a person within the term 'lunatic1, unless it would incapacitate
him from managing his own affairs: nor on the other hand, will a
person who is Incapable of managing his affairs be a lunatic, unless
that incapacity is produced by unsoundness of mind,1' Relying on these

27observations, it was held in Hazaharuddin v, Sara.luddinkhan that a 
lunatic must be incapable of managing his own affairs, and must also 
be of unsound mind* Though the appellant was, by reason of weak 
intellect, incapable of managing his own affairs, yet he could not be 
declared to be a person of unsound mind in the present case.

There is a distinction between mere weakness of intellect and 
lunacy, A court cannot find a person of unsound mind because some orp <2all of his relations have declared that he is a. lunatic, A person who 
is not sufficiently intelligent to manage his own affairs is not 
necessarily of unsound mind* The question of 'unsoundness of mind1

Kalita v. Nattm.1l. A. I.E., 1939 AEU 333.
25Bldeewgy v .  BfiCSlB (1802) 8  V es. 65 .
2 °Georga vt' Edwin (1875) 24 W*E. 124. A ease under the (Indian) 

Lunacy Act (No* XXXV; of 1858*
27M«*ahnruddln v .  SnriHnddlnlrftan (1906) 4  C al» L . J .  1 1 5 .

2®Teka v t Goeal. A .I .B . 1930 Lah. 289.
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must depend mainly on the evidence of medical experts* Thus where the 
medical evidence showed that the appellant's mental, condition was 
normal and his Intelligence was of an average Illiterate person though 
he was of very weak Intellect, it was held that it was quite 
impossible on this evidence to hold that the appellant: was of unsound 
mind;; it might well be that he was feeble-minded and incapable of 
managing his affairs?̂

In Randall v* R*, an English case,, the husband was suffering 
from a defect of the mind which manifested by an absence of will-power* 
He warn perfectly sensible in all intellectual matters, and could 
discuss subjects sensibly; he had no delusions of any sort* What was 
alleged was that his volition was so defective as to amount to 
unsoundness of mind justifying his detention* It was held that he was 
of unsound mind, and the degree of unsoundness was immaterial* It 
should be noticed that the wife succeeded mainly on the ground that 
he was in need of care and treatment*

31It was held in R smash war v* Kageshwar that it is not enough 
to find that the person concerned is of undeveloped mind or incapable 
of managing a large estate but it must be shown that he is subject to 
delusions* This is not correct; the test of unsoundness of mind is not 
that the person in question must be subject to delusions* Unsoundness
of mind may be of various types,and only in some kinds are delusions

32of ifiq>ortance* In Sonabatl v* flaravanchanden̂  the lunatic was a yotag 
man, whose mother had died when he was about two years old* He had 
been an invalid all his life and suffered from daily epileptic fits, 
so that his mental condition had been seriously weakened* It was held 
that a person might conceivably have all kinds of delusions but, if 
his conduct remains normal, there is no power under the (Indian)

29M*Mn«t1 -g- Mt. Chanmntft. A .I .B . 1934 Rag. 2 7 .
^ Randall v. R. [19393 P. 131.
^Rameshwar v.' Kageshwar (190 3 ) 2 A l l .  L .J . 1 5 4 .
32Sonabatl v. Narayaachaaden. A.I.B. 1935 Fat. 423; P.V. Deolalkar, 

The Hindu Marriage Act. 1933. Kasik City, 1959. P. 37.
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Lunacy A ct, 1912, to  d ea l w ith  him, because the law  o f  lu n acy  d e a ls  
w ith  conduct and the proper t e s t  fo r  in s a n ity  i s  n o t the b e l i e f s  th a t  
the person  concerned may e n te r ta in  but the conduct e x h ib ite d  by him.

T h is  t e s t  was approved by Mushtaq Ahmad J . in  J o sh i v .  R w im rf^3 
where i t  was h e ld  t h a t  unsoundness o f  mind im p lie s  some unusual 
fe a tu r e  o f  th e  mind which ten d s to  make i t  d i f f e r e n t  from th e  normal 
and has in  e f f e c t  im paired th e  sa n vs  ca p a c ity  to  lo o k  a f t e r  h i s  
a f f a i r s  in  th e  same manner a s  a person  w ithout such  m ental 
ir r e g u la r ity *  There must be some derangement o f  th e  mind, whatever i t s  
degree and i t  must n ot be confused  w ith  or taken a s  analogous to  mere 
mental weakness or la c k  o f  in t e l l ig e n c e *  A man may f in d  i t  d i f f i c u l t  
to  answer q u e stio n s  o f  a  p a r t ic u la r  c la s s  but i f  he i n t e l l i g e n t l y  
answers q u e stio n s  concern ing h im s e lf , h i s  fam ily  and p ro p erty , he 
cannot be c la s s e d  w ith  men o f  unsound mind, unable to  manage th e ir  
a f fa ir s *  I f  a man’ s  i n a b i l i t y  to  understand and answer q u e stio n s  I s  
r e s t r ic t e d  to: th ose  r e la t in g  to  a r ith m e tic a l c a lc u la t io n s ,  he cannot 
be regarded as m en ta lly  unsound, although he might have a  weak or 
undeveloped mind*' In  Uoendra v* Karen dr a3Zf i t  was p o in ted  out th a t a  
person  whose m ental co n d itio n  had been a f fe c te d  by a p a r a ly t ic  s tro k e ,
so th a t t h i s  and o ld  age had s e r io u s ly  a f fe c te d  h i s  memory and he was
unable to  r e co g n ise  h i s  r e la t io n s  but was ab le  to  answer q u estio n s  
w ith  regard  to  h i s  e s ta t e  and q u estio n s  w ith  regard  to  h i s  fa m ily  w ith  
i n t e l l i g e n c e ,  cou ld  n o t be sa id  to  be o f  unsound mind and in cap ab le  o f  
managing h i s  a f fa ir s *

The term  'unsoundness o f  mind1 i s  to  be taken  in  i t s  ordinary  
co n n o ta tio n , which means madness* The term s unsound mind and in sani t y  
a s  used under th e  (E n g lish ) M atrim onial Causes A ct, 1950 mean th e  same 
th in g ?3  A ccording to  J .P . Modi3** an id io t  i s  one who i s  o f  unsound

33J o sh i v* Rukndni.  A .I.R * 1949 A ll*  4 4 9 , 453*
^ H-pendra v* Marendra* A .I.R * 1926 Cal* 155*
33B a lsb u ry 's  Laws o f  England. 3rd* Ed* , v o l .  1 2 , p* 2 3 3 .
^ J .P *  Modi, M edical Jurisprudence and T ox ico lo g y , 10th* E d .,

1949, p* 849 , c i t e d  i n  D.H. Chaudhari, The Hindu M arriage A ct. 1955* 
C a lcu tta , 1 9 5 7 , P* 206, see  a lso  pp. 1 7 2 , 227-228 .
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mind, from ; b ir th  w ithout lu c id  in terv a le*  A lu n a t ic  i s  one who i s  
o f  unsound mind on ly  a t  cer ta in  periods* "Unsound mind" co v ers  a  wide 
range o f  mental c o n d itio n s  in c lu d in g  in s a n ity , lu n a cy , m adness, m ental 
derangem ent, m ental d isord er and mental aberration* A l l  th e se  term s 
are used fo r  d isordered  s t a te  o f  the mind i n  which the in d iv id u a l  
l o s e s  the power o f  r e g u la t in g  h i s  a c tio n s  and conduct accord in g  to  th e  
r u le s  o f  s o c ie ty  in  which he i s  moving*

In th e  United S ta te s  s ta tu te s  d ea lin g  w ith  m soundness o f  mind 
and i t s  consequences use a  v a r ie ty  o f  terms such as in s a n ity ,  
permanent in s a n ity ,  in cu rab le  in s a n ity ,  in cu rab ly  in sa n e , perm anently  
and Incurab ly in sa n e , h o p e le s s ly  and incurab ly  in sa n e , in cu ra b le  
ch ron ic  mania or dem entia, paranoia , p a res is  and dem entia praecox*
Some s t a t e s  req u ire  th a t the p erson  must have been adjudged in sa n e ,

37w h ile  the o th ers req u ire continuous confinement in  an 'in sa n e  asylum *.
The d ic t io n a r y ^  d e f in e s  an id io t  o s "a person  so d e f ic ie n t  in  

m ental or in t e l l e c t u a l  fa c u lty  a s  to  be in cap able o f  ord in ary  a c t s  o f  
rea so n in g  or r a t io n a l conduct* Applied to one perm anently so a f f l i c t e d ,  
a s  d is t in g u ish e d  from one who i s  tem porarily in sa n e , or 'o u t  o f  h i s  
s e n s e s 1 and who e ith e r  has lu c id  in te r v a ls ,  or may be exp ected  to
recover  h is  reason*" An id io t  or f o o l  i s  a  person  who from h is  b ir th ,

39by a p erp etu a l or in cu rab le  in f ir m ity , i s  o f  unsound mind* An i d i o t
i s  c o n g e n ita lly  incapable o f  d is t in g u ish in g  r ig h t  from wrong and i s  o f

40
unsom d mind from h is  b ir th  w ithout lu c id  in te r v a ls *

The word ' id io c y 1 conveys the meaning o f  co n g e n ita l d e fe c t  in  
m ental fa cu lty *  I t  denotes an extreme form o f  m ental unsoundness* 
•lu n a cy 1 and ' id io c y ' are stron ger terms than 'unsound mind'iP" The

37W.E» McCurdy, " I n a n it y  us a Ground fo r  D ivorce" i n  Sgjgc&gj, 
E ssa v s on Family Law- p u b lish ed  by the A sso c ia tio n  o f  American Law 
S ch o o ls , 1950, pp* 325-334-*

^ A  Few E n g lish  D ic tio a a r y . ed ited  by J.A.H*. Murray, v o l .  5»
O xford, 1901, pp. 21-22*

^ E a r l  J o w itt , The D ictio n a ry  o f  E nglish  Law, p . 93W
D e r r e tt , In trod u ction  to  Modern Hindu Law* p* 1 5 3 ; se e  

a ls o  P .V . D eolalkan, The Hindu Marriage A ct. 1955. N a sik  C ity , 1959,
P . 37*

^ S h iv a  Gopal, Thn Hfndn Coda. Allahabad, 1964 , pp . 356-357 , 
343-345 .
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q u estion  o f  unsound mind and i t s  c u r a b ility  has to  be determ ined in  the  
l i g h t  o f  m edical evidence* E ersons d i f f e r  from one another in  degree  
o f  in te l l ig e n c e *  The word ’id io t*  must be read in  I t s  ord inary  
s ig n if ic a n c e  a s meaning a  person so d e f ic ie n t  in  m ental or  
in t e l l e c t u a l  fa c u lty  a s to  be in cap ab le  o f  ord inary a c t s  o f  reason in g  
or r a t io n a l conduct* H is mental f a c u lt ie s  and in t e l l ig e n c e  have n ot  
developed a t  a l l ^

The words ’unsound mind1 in  common parlance denote th e  s t a t e  o f  
mind o f  a person who has l o s t  h i s  reason* In sa n ity  can be h ered ita ry  
or caused by d isea se  ,  g r ie f  r a cc id en t or decay o f  m ental fa c u lty  due 
to  o ld  age* I t  may be m anifested  by v a r io u s ways, e*g* , by th e  
ir r a t io n a l  th in k in g  and abnormal behaviour o f  the person* concerned*

3 # THE STATUTORY PERIOD

I t  must be proved th a t the respondent i s  in cu ra b ly  o f  unsound 
mind and has been co n tin u o sly  under care and treatm ent fo r  a t l e a s t  
f i v e  years im m ediately p reced in g  the p resen ta tio n  o f  th e  p e t i t io n ;
The same r u le  a p p lie s  to  Hindus in  Kenya under S* 10  ( l )  (d) o f  the  
Hindu Marriage and D ivorce Ordinance, I960* The law  under the Hindu 
Marriage A ct, 1955 i s  d if fe r e n t  in  th a t the p eriod  i s  th ree  y ea rs  in  
c a se  o f  d ivorce and two y ea rs  in  case o f  ju d ic ia l  separation *  The 
p r o v is io n  fo r  care and treatm ent i s  a lso  absent from th e  In d ian  scene*  
The unsoundness o f  th e  mind must be continuous and two sep ara te  
p er io d s cannot be added to g eth er  to make th e  requ ired  p er io d .
C ontin u ity  o f  care and treatm ent i s  not broken m erely because a m ental 
p a t ie n t  i s  tran sferred  from one. h o s p ita l to  another, a s short breaks 
a re  bound to  occur during tran sferen ce o f  th e  p a t ie n t  from one country  
to  the other nor i s  th e  co n tin u ity  o f  time broken by th e  temporary 
absence o f  the p a tie n t from the mental in s t i tu t io n *  Thus in  Surymer v* 
S^5  the husband was o f  unsound mind* He was sen t fo r  treatm ent fo r  a

^ i t a l i  v .  1934 .A ll .  273* . ' 7 ' .
S* I  ( l )  (d) o f  th e  (E n g lish ) Matrimonial. Causes A ct, 1950» 

re -en a c ted  i n  S . 1  ( l )  (a ) Civ) o f  the (E n glish ) M atrim onial Causes 
A ct, 1965.

^ Frank v .  F_ [I9 5 1 J  P . if30 (C .A .) .
^Siremer v .  S . £1955] P . 11 (C .A .) .
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fra c tu red  leg: to another h o s p ita l and remained th ere  from January to  
Kay, retu rn in g  to the m ental h o sp ita l when th e  l e g  had healed* H is 
name rema in ed on the hooks o f  th e  m ental h o s p ita l  during  h i s  absence  
and regu lar  rep orts were made to  the su perin ten  dent o f  th e m ental 
h o sp ita l*  I t  was h eld  th a t  the f iv e  years p er io d  o f  con tinuous care  
and treatm ent had not been in terru p ted  by the absence o f  th e  v o lu n ta ry  
p a tie n t*

However, the co n tin u ity  o f  time i s  broken i f  th e  respondent 
c e a s e s  to  be a  mental p a tien t*  In  Me sure v* M*  ̂ th e  w ife  was a 
v o lu n tary  p a tie n t  In  a  m ental h o sp ita l*  L ater she was adm itted  to  a  
sanatorium  fo r  treatm ent o f  tu b ercu lo sis*  She ceased  to  be a  p a t ie n t  
o±  th e  mental h o sp ita l and was no lon ger on th e  books o f  th a t  h o sp ita l*  
She remained in  the sanatorium fo r  11 weeks; when her m ental co n d itio n  
d e te r io r a te d  she was re-ad m itted  to  the same m ental h o s p i ta l ,  where 
she remained t i l l  and during the hearing o f  th e p e t i t i o n  * I t  was h e ld  
th a t  the husband had f a i le d  to  e s ta b lis h  th a t th e  w ife  had been  
in cu ra b ly  o f  unsound mind or had been con tin u ou sly  tinder care and 
treatm ent fo r  f iv e  y ea r s , because a t the date o f  th e  w i f e ' s  adm ission  
to  th e  sanatirium , i t  was an open q u estion  whether she was in cu ra b ly  
o f  unsound mind and because during: the p er io d  o f  1 1  weeks w h ile  she 
was a t the sanatorium, she was n ot r e c e iv in g  m ental trea tm en t.

I t  i s  not n ecessary  th a t every part o f  th e treatm ent should be 
adm in istered  in  a  h o sp ita l*  I n  Dunn v* D* th e  w ife  had, throughout 
th e  re le v a n t period  o f  f iv e  y e a r s , been in  a  m ental h o s p i ta l ,  f i r s t  as  
a vo lu n tary  p a tie n t  and la t e r  as an inform al p a tie n t*  On two o c c a s io n s  
she had been absent fo r  p er io d s o f  more than 28  d a y s, l i v i n g  w ith  
her step-m other, w ith  th e approval o f  the h o s p i ta l  a u t h o r i t ie s ,  who 
had en tru sted  to  the step-m other the duty o f  a d m in ister in g  m edicines*  
The court decided that the w ife  was during he£H em porary ab sen ces  
r e c e iv in g  treatm ent as a r e s id e n t  in  h o s p ita l ,  th e  a b sen ces  during  
which she l iv e d  w ith the step-m othet being p a rt o f  th e  care and

**% esure v* M# £ l9 6 0 j  2  A ll E*R. 233*
v .  D. [1962] P .  192; fo llow ed  in  Head v.' H. £1963] 35?.
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treatmemt and th ere fo re  not an in terru p tion  o f  i t .
In Shipman v . a m entally  unsound w ife  was f i r s t  d eta in ed  

under a recep tio n  order. Later she was d ischarged . A fter  two y ea rs  
she was again  c e r t i f i e d .  T hereafter she was r e le a se d  from th e  m ental 
h o s p ita l  fo r  v a r io u s periods* which she spent w ith  a s i s t e r .  Her 
ab sen ces from the m ental h o s p ita l  purported to be sa n ctio n ed  by o rd ers  
which were expressed  to  be by way o# p ro v is io n a l d isch a rg e . The 
husband1 a  p e t i t io n  fo r  d ivorce f a i le d  on the ground th a t  th ere  was no 
such th in g  as a 'p r o v is io n a l d isch a rg e '♦ Once the order fo r  d isch a rg e  
h as been made, the procedure fo r  c e r t i f ic a t io n ,  r e ce p tio n  and 
d e te n tio n  must, i f  i t  becomes n ecessa ry , b eg in  a fr e sh .

T his d e c is io n  i s  open to  c r it ic is m  and was e x p r e ss ly  r,
d isapproved by the Court o f  Appeal in  Saffoyd v .  57, where th e  hnsband
was in cu rab ly  o f  unsound mind s in ce  h is  adm ission to  the h o s p i ta l .  The
superin tendent o f  the mental h o sp ita l sta ted  th a t , fclnce' th e  fifcsband9 s
adm ission  in to  the h o s p ita l ,  the recep tion  order had been co n tin u o u sly
in  fo r c e . In  e x e r c ise  o f  h is  powers he had fron  tim e to  tim e p erm itted
th e husband to  v i s i t  h is  fa th er  and allowed him to  go home on two
o c c a s io n s . During those p eriod s o f  le a v e  'on t r i a l 9 th e  re c e p tio n
order continued in  fo rce  and the husband was under th e  co n tro l o f  h i s
fa th e r , who promised toe keep him under ob servation  and t a  rep o rt from
tim e  to  tim e . I t  was h eld  th a t co n tin u ity  o f  p eriod  was n o t broken by

50th e s e  ab sen ces. In  Shipman v .  5 . ^  a  d is t in c t io n  was drawn between a  
case  where th ere  i s  a  l i a b i l i t y  to  be detained i f  and when a  r e c e p t io n  
order i s  c a lle d  out o f  abeyance and a case o f  a c tu a l d e te n tio n  under 
an order which i s  being en forced . The opinion  th a t during  absence on 
p rob ation  a recep tio n  order i s  in  abeyance i s  n o t  c o r r e c t;  th e  
r e c e p tio n  order i s  in  fo rce  throughout. Power to  r e le a s e  a m ental 
p a t ie n t  on probation  i s  p art o f  th e  treatm ent which a  p erson  a u th o r ised  
to  r e c e iv e  him has s ta tu to ry  power to  g iv e . D eten tion  i s  to  be

* Shin nan v .  S . [1 9 3 9 ] P* 147. 
^ Safford  v .  s .  [1 9 4 4 ]  P* 61 (C .A .). 
^ Sl&pmaa v .  S . [1 9 3 9 ] P» 147 .
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regarded a s  a  s ta tu s  ra th er  than the p h y s ica l fa c t  o f  b e in g  k ep t under 
lo c k  and key? 1 In  Shipman v* S. (supra) t h i s  was ignored*

A p e t it io n e r  i s  not e n t i t le d  to a decree i f  h i s  conduct has
— 52conduced to  th e  in s a n ity  o f  the respondents In  G reen street v# G* 

husband*s p e t i t io n  fo r  d ivorce on the ground o f  h is  w ife ’ s  unsoundness 
o f  Blind was co n tested  on the ground that the w ife ’ s  a lle g e d  in s a n ity  
was caused by the p e t it io n e r * s  cruelty*  He had fo r  a p er io d  o f  two 
y ea rs  a s sa u lte d  the respondent* caused b ru ise s  on her arms, lock ed  her  
out o f  her bedroom and i&ade her s le ep  in  the k itchen* thrown d ir ty  
water over her and f a l s e l y  accused her o f  a ttem pting  to p o ison  him* 
Thera was a sep aration  agreement and the p a r t ie s  never resumed 
coh ab ita tion *  E ventu a lly  she was admitted to  a m ental h o s p ita l  
s u f fe r in g  from sch izoph ren ia . The judge described  th e  p e t it io n e r *  s  
treatm ent o f  h i s  w ife  a s  'a  ca lcu la ted  s e r ie s  o f  c r u e l t i e s  a f f e c t in g  , 
h er m ental co n d itio n  to  such an ex ten t that* though he d id  not succeed  
in  deranging her mind, he brought her in to  a  co n d itio n  o f  mind , , , ,  the, 
consequence o f  which was: th a t , when she su ffered  a  s e r io u s  motor 
accid en t*  the shock o f  th a t a cc id en t, aggravated by her p red isp o sin g  
co n d itio n  o f  s tra in *  produced the in sa n ity * , The p e t i t io n e r  was n o t  
e n t i t l e d  to  a decree because h is  conduct had con tr ib u ted  to  the malady 

h i s  w ife*
The s itu a t io n  i s  s im ila r  in  Hindu law , S. 23 (1 ) (a ) o f  th e  

mmdtt Marrlajge Act* 1955 provides s p e c i f i c a l ly  th a t th e  court h as to  
be s a t i s f i e d  th a t the p e t it io n e r  I s  not tak in g  advantage o f  h is  own 
wrong o r  d isa b ility * ' As conduct conducing i s  a  d is c r e t io n a r y  bar* th e  
judge can overru le  i t ;  in  Dodd v* Ds^ a husband was granted  d ivorce  on  
th e  ground o f  h i s  w ife * s  in cu rab le  in sa n ity  n otw ith stan d in g  th a t h is  
own a d u lter y  had conduced to the w ife ’ s  mental con d ition*

Under S* 23 ( ! )  (e )  o f  th e  Hindu Marriage A ct, 1955> Ik® court j 
h a s to  be s a t i s f i e d  th a t there i s  no o th er  l e g a l  ground why r e l i e f

^ S a ffo r d  v* g . [1 9 4 4 ] P . 61 a t p* 66 .
*̂ Qreen s t r e e t  v* G* (1948) Weekly H otes 172 .
^ D o d d  V* D. ( 1 9 5 4 )  T h e T im es*  2 6 th *  O c t .
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should n ot be granted* T h is r a i s e s  the question, whether a  p e t i t i o n  can  
be brought on b eh a lf o f  an Insane spouse on the ground o f  th e  o th er  
sp o u s e 's  In san ity*  In  Baker v* I t  was h e ld  th a t the committee o f  a  
p erson  o f  unsound mind can p e t i t io n  fo r  d is s o lu t io n  o f  h i s  m arriage on 
th e  ground o f  h is  w i f e 's  adultery* There i s  na d is t in c t io n  between  
lu n a t ic  p e t i t io n e r s  and lu n a t ic  respondents* A lu n a t ic  respondent I s  
lia b le?  t o  be sued and the f a c t  th a t in s a n ity  may p reclu de an e f f e c t u a l  
d efen ce b e in g  s e t  up must be regarded a s  a m isfortune r e s u l t in g  from  
th e  resp o n d en t's  c o n d itio n , and does n ot a f f e c t  th e  p e t i t i o n e r ' s  r ig h t  
to> sue any more than the death  or in s a n ity  o f  a  m a te r ia l w itn e ss  fo r  
th e defendant* The learn ed  P r e s id e n t s ta te d  th a t 'g r e a t  wrong m ight 
a r is e  from h old in g  th a t no p roceed in gs fo r  d ivorce can be m aintained  
a g a in st  th e  ad u lterous w ife  o f  a  lu n a tic *  She m ight be l e f t  in  
p o sse s s io n  o f  property s e t t le d  on her by her husband, which she and her  
paramour might enjoy to  the ex c lu s io n  o f  the lu n a t ic *  She might 
e x e r c is e  power o f  appointment In  favour o f  the paramour or th e  c h ild r e n  
o f  her and h is  a d u ltery , a spurious o f f s p r in g  m ight be f o i s t e d  upon 
her husband and h is  fam ily , by which the d ev o lu tio n  o f  e s t a t e s  o r  
t i t l e s  m ight be d iv er ted  in  favour o f  I l le g it im a te  o b jec ts*  These 
e v i l s  would o n ly  be avoided by a  d is s o lu t io n  o f  th e  m arriage*9 In  th a t

i
ca se  a d ecree  o f  d ivorce was sought on the ground o f  th e lu n a t i c ' s  
w if e ' s  adu ltery*  There I s  no reason why th e  same should  n o t apply by 
analogy to  a case where the ground r e l ie d  on i s  In sa n ity *

I t  may be concluded th a t both a t  Hindu and E n g lish  law  th e  
respondent must be proved to  be o f  in cu rab ly  unsound mind* Such 
unsoundness must be continuous fo r  the requ ired  p er io d  o f  time* The 
words 'under care and tr e a tm e n t'^  do not appear i n  th e  Hindu M arriage 
A ct, 1955* T herefore, u n lik e  E n g lish  law  and Hindu law  In  K enya^  I t  
I s  n ot n ecessa ry  th a t  the respondent should be r e c e iv in g  m ental 
treatm ent in  an approved in s t i tu t io n *  The fa c t  th a t  he had been

gitBaker v .  B. ( 188O) 5  P .D . 142 a t pp. 1 4 5 -1 4 6 , 151; affirm ed  on
appeal in  Cl88 lT  G P.D* 1 2 *

55p0r  comments and recommendations on th e  w ords 'c a re  and 
treatm en t' see  the Report o f  the Royal Commission, 1956 , Cmd* 9 6 ?8 , 
p a ra s  1 72 - 2 0 9 *

^ S *  10  ( I )  (d) o f  the (Kenya) Hindu M arriage and D ivorce  
O rdinance, I960*
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co n tin u o u sly  o f  unsound mind fo r  th e  r e q u is i t e  tim e w i l l  s u f f i c e ,  and 
m edical evidence i s  g iven  great w eight fo r  t h i s  purpose* For a  decree  
o f  d ivorce under S* 1 3  ( l )  ( i i i )  o f  th e  Hindu M arriage Act* 1955* & 
temporary or curable unsoundness o f  mind or where th ere  have been  
lu c id  in te r v a ls  i s  not enough* But where a decree o f  ju d ic ia l  
sep a ra tio n  i s  sued fo r  under S* 10  (1 ) (e )  i t  i s  n o t n e ce ssa ry  to> 
prove • in c u r a b il i ty 1* The t e s t  o f  unsoundness o f  mind i s  whether th e  
p erson  concerned i s  incapable o f  managing h im self and h i s  a f fa ir s *  
b earin g  i n  mind th a t •a ffa ir s*  in clu d e the problems o f  s o c ie t y  and o f  
m arried l i f e  and t h i s  has to  be judged by the standard o f  the  
reason ab le man* but w ithout re feren ce to  the cause o f  such in c a p a c ity

^ Robinson. v .  R- [1 9 6 4 ] 3 W.L.R. 935  a t 943.



CHAPTER V I I I  
DISSOLUTION CP MARRIAGE .BY PRESUMPTION OF DEATH 

1 # PRESUHPTIQIi OF DEATH AS A GROUND FOR DISSOLUTION

In  England any married person who a l le g e s  th a t reason ab le  
grounds e x i s t  fa r  supposing; that the o th er  p arty  to  the marriage i s  
dead may p resen t a  p e t it io n  to  the court to  have i t  presumed th a t the  
oth er p arty  i s  dead* and to  have the marriage d is so lv e d ;  th e  court*
I f  s a t i s f i e d  that such reasonable grounds e x is t*  may make a. decree  
o f  presum ption o f  death and d is s o lu t io n  o f  marriage* In  any such  
p roceed in gs the fa c t  that* for  a p eriod  o f  seven  years or upwards* 
the o th er  party to  the marriage has been con tin u ou sly  absent from 
the p e t it io n e r  and the p e t it io n e r  has no reason  to  b e lie v e  th a t the  
o th er  p arty  has been l iv in g  w ith in  th a t time* s h a l l  be ev idence th a t  
he or she i s  dead* u n t il  the contrary i s  proved} The words 'may make
a d ecree ' in v e s t  the cou rts w ith  d isc r e tio n a r y  power to  r e fu se  a

2d ecree i f  the circum stances are such th a t in j u s t i c e  wo ill d r e s u l t  or
3

adjourn the case u n t i l  further in q u ir ie s  have been made*
4

T his can be compared w ith  the Hindu M arriage Act* 1955» 
accord in g  to  which any marriage solem nised* whether before or a f te r  
the commencement o f the Act* may* on a  p e t i t io n  p resen ted  by e ith e r  
th e husband or th e  w ife , be d is so lv e d  by a  decree o f  d ivorce on the  
ground th a t the other party has not been heard o f  a s  b e in g  a l iv e  fo r  
a  p eriod  o f  seven  years or more by th ose  p ersons who would n a tu r a lly  
have heard o f  i t *  had that p a rty  been a liv e *  The o r ig in  o f  t h i s  r u le  
i n  In d ia  i s  S* 108 o f  the Ind ian  Evidence Act* 1872* which p ro v id es  
that* when the question  i s  whether a  man i s  a l iv e  or dead* and i t  i s  
proved th a t he has not been heard o f  fo r  seven y ea rs  by th o se  who 
would n a tu r a lly  have heard o f  him i f  he had been a liv e*  the burden o f

^S*. 1 6  (1)* C2 ) o f  the (E n glish ) M atrim onial Causes A ct, 1950, 
re -e n a c te d  in  S* 1 4  ( l )  o f  th e  (E n g lish )TP a tr im o n ia l Causes Act* 1965,

^Thompson v* T. fl956Q  F* 414; D* T o ls to y , The Law and P pa^tiea  
o f  D ivorce. London, 1963* TO*

v* N*-; L. v* k - l  £• v . c . [1957] P. 385*
%S . 1 3  ( l )  Cull) o f  th e  Hindu B arriage A ct, 1955.
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proving  th a t lie  i s  a l iv e  i s  s h if te d  to  th e person  who a ffir m s  i t*
Before the enactment o f the Evidence A ct, 1872 , accord in g  to  

A*. JSteele^ who r e l i e s  on IĤkuIu S a i tr 1 cY £& kr the r u le s  were th a t  i f  
n o th in g  i s  heard o f  an absentee during tw entyfour y e a r s , in  case he 
should b e under f i f t y  years o f  a g e , or tw elve y e a r s , in  case he 
should  be above th a t age , h is  r e la t io n s  may con sid er him dead, 
perform h is  funeral r i t e s  in  e f f ig y ,  o f f e r  th e p e r io d ic a l  o b la t io n s  
and in h e r it  h i s  property*

2 # PRESUMPTION OF CONTINUANCE 0 ?  LIFK

Once 8k person i s  proved to  be a l iv e  and in  norm al h e a lth , he 
i s  presumed to  continue so far a  reasonable tim e , u n le s s  th e  contrary  
i s  proved* I t  was held  in  Tani v* R ik h i  ̂ th a t  th e presum ption i s  in  
favour o f  the continuance o f  l i f e  and the onus o f  p rov in g  th e  death  
o f  a person l i e s  on the party who a s s e r t s  i t *  In th e  v ery  o ld  case  
o f  W ilson v* Hodges where the q u estion  r e la te d  to  debt on 
recogn isan ce o f  b a i l ,  the p o in t to  decide was, on whom d id  th e onus 
la y  to  prove the death o f  one M ichell*  I t  was h eld  th e re  b e in g  
presum ption o f  continuance o f l i f e ,  i t  was fo r  the p a rty  who a s s e r t s  
the death  o f  a  person to d ischarge th e burden o f  proof* A s im ila rQ
co n clu sio n  was reached in  Lambe v* Orton? The court h e ld  th a t  i t  i s  
a p relim inary presumption o f  evidence th a t a  party  l i v i n g  a t a g iv en  
tim e i s  a l iv e  a t a subsequent tim e w ith in  a reason ab le l im it*  The 
onus i s  on him who a s se r ts  death*

^A* S te e le ,  The Law and Custom o f  Hindoo C astes, London, 1868 , 
pp* 62-63; S ir  Thomas Strange, Hindu Law> v o l*1 I ,  London, 1830 , p*
188 ( i f  no in te l l ig e n c e  be rece iv ed  during tw elve  y ea rs  o f  an 
a b se n te e , the law req u ires h is  son to  perform o b seq u ies  fo r  him 
presum ing h is  death) ; see  a lso  West & B uhler, A D ig e s t  o f  th e  Hindu 
Lawr London, 19X9* P* 626;: Mqft« W ^ -Anundee Kharifto (1B72J 14  
M*I*A* if 1 2 , 413  (a  member o f  a  Jo in t Hindu fa m ily , o f  weak: mind, went 
on  ak p ilgrim age and was n o t heard o f  fo r  tw elve y e a r s , h i s  death  was 
presum ed)*

% ani v* R ikhi (1920) 56  742 (Lah* H .C .); the same view  was
fo llo w ed  by the Bom* and Hyd* High Courts in  JeshaaVar v* Bat D ivaTi 
(1920) 57 I*C* 5 2 5 ; Balwant v . Kerba* A*I*R* 1 9 5 3  Hyd* 1 8 7 .

7Wllson; Vi Hodges (1802) 2 East 312 = 102 E.B* 388;
L̂ambe v* Orton: (1859) 8 Wk.Rep. I lly  see also "Presumption of 

death” (l890) 34 Sol* Jour* a t p* 247*
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But I f  a person I s  very o ld  and in  bad h e a lth , the presum ption  
would be th a t he w i l l  not l i v e  much lon ger  and in  any case the  
presum ption o f  continuance o f  l i f e  grows weaker w ith  la p se  o f  tim e  
so ev e n tu a lly  both E n glish  law and Hindu law  apply th e  r u le  th a t  a 
person who has not been heard of a s  b ein g  a l iv e  fo r  seven  y ea rs i s

Q
presumed to  be dead* But the mere la p se  o f  tim e w ithout more i s  n o t  
s u f f ic ie n t  to  r a is e  the presumption* The p l a i n t i f f  must prove th a t  
the m iss in g  person  has not been heard o f  by th o se  who would have 
heard o f  him i f  he had returned# In  Poe d» France v* Andrews^0  which  
was an ejectm ent a c tio n  from land le a s e d  fo rv th ree  l i v e s ,  two o f  th e  
b e n e f ic ia r ie s  were dead and &bthing'whatever was known about the  
th ir d ;  no w itn ess  was c a lle d  who had known him; excep t th e  m ention o f  
him i n  the l e a s e ,  there was no proof th a t he had ever e x is te d *  Ho 
evidence o f  search fo r  him was given* I t  was h e ld  th a t ,  to  r a i s e  th e  
presum ption o f  h i s  d eath , there should have been ev idence th a t  he had  
n o t been heard o f  by those persons who would n a tu r a lly  have heard o f  
him had he been a liv e  or that search  had been in e f f e c t u a l ly  made to  
f in d  such a person*1

In Ra W atkins^ the q uestion  was when a w if e 1® f i r s t  husband 
d ied , sh e, her two son s, the fa th er  and a s i s t e r  o f  the husband were 
the n e a re st  r e la t io n s ;  none o f  them had heard o f  th e  m issin g  husband 
from 1 9 2 2  to  1948* I t  was held  th a t she was e n t i t l e d  to  assume th a t  
he was dead*

In  the goods o f  Mathews^ a  t e s ta to r  aged 73 y ea rs d isappeared  
from h i s  home and was not heard o f  subsequently* S earches had been  
made by members o f  h is  fam ily , advertisem ents had been p u b lish ed  in

^Doe v* Jesson  ( 1 8 0 5 ) 102 E*R* 121? a t  1219; in  th e goods o f  
Gamesh Pas:. A*I*R* 1926 Gal* IO5 6 * (The presum ption o f  the  
continuance o f l i f e  cea ses  a t  th e  e x p ir a tio n  o f  seven  years i f  
n o th in g  i s  heard o f  the ab sen tee, r e ly in g  on Tami v* H-tvhl ( 1 9 2 0 ) 5 6  
I*C* 7 4 2*

•̂ P o e  d» France vj Andrews (1850) 117 E*R* 644» 760; th e  
p r in c ip le  o f  t h i s  case was app lied  in  P ru d en tia l Assurance Co* v*
Sdffifflaia: [18773 2 a*c* 487 at 508*

5 e Watkins [> 9 5 3 ] 2  A ll E.R* 1113 . 
the gpoda o f  Mathews Q189 8J  P . D. 1 7 .
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newspapers* the r e g is te r  o f  deaths had been searched  and th e  p o l ic e
communicated w ith , a l l  without r e su lt*  The court on p ro o f o f  th ese
in q u ir ie s *  which were ample* allow ed the d eath  o f  th e  t e s t a t o r  to  be
presumed th ree  years a fte r  h is  disappearance* In  th e  goods o f  

13R obertsonT  ̂ where a  person had not been heard o f  fo r  tw e n ty fiv e  
years* th e  court ordered advertisem ents r e q u estin g  In form ation  
concerning him to  be published in  newspapers* But such s e r v ic e  was 
d isp en sed  w ith i n  g> v* K .; L* vv X** C* v* C * ^  where th e  persons  
whose d ea th s were in  question  had l a s t  been seen or heard o f  during  
th e  war* in  t e r r i t o r ie s  which were or had l come w ith in  th e  U*S*S.R* 
and exh au stive  e f f o r t s  to  trace th e  respondents* sh o rt o f  a ttem p ts  
which might have in vo lved  r isk  to  others*  had fa i le d *

In  Bullock: v* gf-* the husband d eserted  h is  w ife ,  who ob ta in ed  
an order in  the m a g istra te 's  court fo r  the payment o f  m aintenance* In  
193° th e  husband being in  arrears* a committal order was made* A 
warrant was issu e d  d ir e c t in g  the p o lic e  to  a r r e s t  th e  husband but was 
not executed  by them as he could not be found* The w ife  made no 
fu r th er  in q u ir ie s  about him and never heard o f  him again* In  1944> 
d e sc r ib in g  h e r s e lf  a s  the widow o f  her husband, she rem arried* In  
1 9 5 9 -th e second husband contended th a t h is  m arriage was bigamous and 
v o id  s it  because the w ife had made no in q u ir ie s  about her
f i r s t  husband's death before her rem arriage. The court h e ld  th a t the
in fe r e n c e  th at the f i r s t  husband d ied  before rem arriage was r ig h t ly  
drawn*: The fa c t  th a t the p o lic e  were unable to  execu te  th e  warrant 
a g a in s t  the f i r s t  husband amounted to  s u f f i c ie n t  in q u ir ie s*

S im ilar in q u ir ie s  are expected  to  be made under S* 108 o f  the  
In d ian  Evidence Act* 1872. In Kalian Chand v .  Jaw an d i^  th e  d isp u te  
cen tered  on p r o p e r t ie s  o f  the deceased* I t  was contended th a t  the

^ Im  the goods: o f  Robertson £lS96Q R* 8 .
1 £*ir. v .  N .r L, vv L .; C. y . C. p .9 5 7 ] P . 385 .
1 5B n llock  v .  B. [I9 6 0 ] 2  A n  E.R* 3O7 .

CVtarrd v .  Jawmdl. A .I .R . 1923 Bah. 1 7 4 .
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p l a i n t i f f  was not e n t it le d  to sue a s  her mother* who had a. p r io r
r i g h t ,  was a liv e *  The p l a i n t i f f  produced th e  woman9a  mother* brother*
step -b ro th er  and u n d e  a l l  o f  whom d eclared  th a t th ey  had. n ot heard
o f  h er w ith in  the past seven years* On t h i s  ev idence th e  presum ption

17o f  d ea th  was drawn* On the other hand in  Badal v* S a ra sw a ti- * one Bam 
Baksh, who would have been e n t i t le d  to  th e  e s ta te  in  d isp u te  as  
n earer re v e r s io n er , l e f t  the v i l l a g e  w ith  h is  w ife * th ir ty  y ea rs ago 
or more* At th a t time they had no ch ildren* There was no ev id en ce th a t  
th ey  had n o t  s in ce  been heard o f  by persons who would be l i k e l y  to
hear o f  them and no evidence th a t in q u ir ie s  were made as to  what
happened to  them a fte r  they l e f t  th e  v i l la g e *  I t  was h e ld  th a t  in  
su ch  a  c a s e , where a reversion er  i s  su in g  persons who are m erely  
t r e s p a s s e r s ,  no strong proof i s  requ ired  o f  th e death  o f  a nearer
rev ersio n er*  But i t  i s  subm itted th a t th ere  was no ev idence to  le a d
to  th e  p reem p tio n  th a t Bam Baksh was dead* The p l a i n t i f f  could  very  
w e l l  have caused some In q u ir ie s  to  be made but a s  2x0 ev id en ce o f  
such in q u ir ie s  was adduced, the presum ption o f  d eath  should n ot have 
been drawn*

The presumption o f  death  o f  a  spouse w i l l  n o t be drawn from
absence o f  communication from the o ther spouse* i f  th e  f a i lu r e  to
coottunicate can otherw ise be accounted for*  I t  was h e ld  in  

18v* Umabal th a t a  w ife , who:had l e f t  her husband and was in  th e  
k eep in g  o f  another as h is  concubine, was n o t such  a  person  as would 
n a tu r a lly  hear o f  her husband* had he been a l i v e ,  so th e  presum ption  
o f  d eath  cou ld  not be drawn, A s im ila r  co n c lu sio n  was reached by th e  
E n g lish  court in  Chard v* c i?  where the w ife  was l a s t  heard o f  i n  
1 9 1 7 * A© a norm ally h ea lthy  woman who would* i n  1933> have a tta in e d

■ ■ — — r— — —     ........................................................— —  —  i — i . i i  .......... — —   — —  n  ■  —

17S a s ia  vv Saraaw ati. A .I .B . 192? A l l .  687.
l 8Kamta'bal v - P«<»^ T A .I .R . 1929 Hag.' 1 2 7 .

° Cltard v .  £ .  £ 1956]  P .  259; see  a lso  Bowden v .  Henderson (l85fr)
65  E*R* Zf3 6 * (The presumption o f  death  does n o t a r is e  where th e
p r o b a b il ity  o f  in te l l ig e n c e  i s  rebutted  by circu m stan ces)*
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th e  age o f  fo rty fo u r  years but she had reason s fo r  not w ish in g  to  be 
heard o f  by her husband and h i s  fa m ily  and i t  was n ot p o s s ib le  to  
tr a c e  anyone who would n a tu ra lly  have heard o f  her* In  such  
circum stances th e  presumption o f  d eath  o f  the w ife  was n o t drawn*

Im W Q l m  v .  Scottish: Widows Fmtd L ife  A ssurance S o c ie ty 20  

th e  p l a i n t i f f  had insured the l i f e - i n t e r e s t  o f  one H a ll w ith  an 
in su ran ce company to  secure advances made to  H allS  The p l a i n t i f f s  
c l aimed th a t > a s  Halls had n ot been  seen  or heard o f  fo r  a-, p er io d  o f  
over seven  y ea rs ,  h is  death should be presumed and the p l a i n t i f f s  
d ec la red  e n t i t le d  to  the amount o f  l i f e  p o licy #  I t  was h e ld  th a t th e  
mere disappearance o f  H all was not s u f f i c ie n t  ground to  in f e r  death*
Ho in q u ir ie s :  had been made; indeed  Hrs* H all would be th e  l a s t  to  se e  
or hear o f  her husband, who had tr e a te d  her badly# In BATraafrh v* B?* 
the p a r t ie s  m arried in  195°* The w ife  had been p r e v io u s ly  m arried i n  
Jamaica but i n  194-5 her former husband had wounded one o f  th e  
ch ild ren  o f  the marriage and d isappeared , s in c e  th en , d e s p ite  l im ite d  
in q u ir ie s  made by both the w ife  and the p o l ic e ,  he had n ever been  
seen  or heard of* In  I 960 th e second husband p e t it io n e d  fo r  n u l l i t y  
on th e  ground th a t , a t the tim e when the marriage was c e le b r a te d , th e  
w ife  was a lready married* I t  was h e ld  by H^iroyd L*J* th a t  th e f i r s t  
husband was fo r ty  years o f age when he l e f t  the w ife  and th ere  was no 
su g g e s t io n  th at h is  h ea lth  was poor* He had re a so n s  fo r  evad ing b oth  
h i s  w ife  and h is  matrimonial o b lig a t io n s  and th e  p o l i c e ,  so  th a t  th e  
presum ption o f  death  could not be drawn*

The presumption o f  death  should  n o t be drawn i f  th e  person  
whose death  i s  to  be presumed has reason  to  keep h is  id e n t i t y  
co n ce a led , and the p la in t i f f  i s  a  person who i s  u n lik e ly  to  hear o f  
him , i f  he were a l iv e ,  u n less  th ere  i s  d e a r  ev idence e s ta b lis h in g  
th e  d eath  o f  the person in  question**

S c o t t ish. Wldowp Fund Li f e Assurance S o c ie ty  ( 1 8 8 8 ) ,
52 J*P* 471J* se e  a lso  W ills  v> Palmer (1994) 5 5  Wk* Rep. 169 (where 
th e  presum ption o f  death was d ra m , a lthough  th e  person  .whose death  
was presumed was a. bankrupt and absconding s o l i c i t o r  and i t  was in  
h i©  in t e r e s t  to keep h is  id e n t i ty  concealed)*: 12  H alsburyf s  Laws o f  
England. 3rd* Ed*, pp* 287- 2 8 8*

^ B e n n e t t  v .  B*. (1 9 6 1 )  IO5  S o l .  J ttu rv  885 .
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The phrase In  S» 16 ( 2 ) o f  the (E n g lish ) M atrim onial Causes
Act* 1950  *that th e  p e t it io n e r  has no reason  ho b e lie v e *  i s  to  be
in te r p r e te d  ass meaning ' i f  noth ing has happened w ith in  the p er io d  o f
seven  years to g iv e  the p e t it io n e r  reason  to  b e l ie v e  th a t th e o th er
p a rty  was then  l i v i n g * 1 * Reason to  b e liev e*  r e la t e s  to  th e  standard
o f  th e  reasonable man and not th a t  o f  the p a r t ic u la r  p e t it io n e r *  The
p e t i t io n e r  i s  required  to  make in q u ir ie s  produce th a t  th e  near
r e la t iv e s  or persons* who would n a tu r a lly  hear o f  th e  m iss in g  spouse*

22have not heard o f  him or her* Where th ere  i s  no ev id en ce  one way or
th e o ther a s  to  the respondent b ein g  a l iv e  or dead w ith in  th e  seven
y e a r s  and the m atter i s  o f  pure sp ecu la tion *  the cou rt i s  e n t i t l e d  to
h old  th a t th ere i s *  in  fact*  no reason  to  b e lie v e  th a t  th e  m iss in g
spouse has been l i v i n g  w ith in  th a t  time*^

Presumptions come in to  op eration  on ly  when th e  f a c t s  on which
they  may be based have been proved by evidence* I t  was h e ld  in
Mac-darmaid v* Attor»-Gen?^ th a t each case must be determ ined on i t s
own fa c ts*  Where* th ere fo re , i t  was proved th a t  th e  p e t i t i o n e r ' s
fa th e r  had been married to  a person who was l a s t  seen* a t th e  mge o f
twentysevem years* in  normal h e a lth  and circum stances* some th ree
y ea r s  before the p e t i t io n e r 's  b ir th  and o f  whom n o th in g  had s in c e
been heard* i t  was held  that the proper In feren ce  to  draw on th e
p r o b a b i l i t i e s  o f  th e  case was th a t the f a th e r 's  f i r s t  w ife  was s t i i l
a l iv e  when th e p e t it io n e r  was bom* The p e t i t io n e r  was* th erefo re*
n o t the le g it im a te  ch ild  o f  the subsequent m arriage o f  her parents*
She could n ot r e ly  on the presumption o f  death* s in c e  th e  f i r s t  w ife
had been seen  w ith in  seven years o f  the b ir th  o f  th e  p e t it io n e r *  The

2*5The case i s  supported by R* v* Harbome In h a b ita n ts» where Lord

22Thomi)soni v .  £* [19563 p * 414* see  a lso  "P resq n p tio a  o f  death"  
(1956) 58 BobuL .R . 103  (J0u r,) ♦

23PflltiB£S2IL v ;  P . [1939J  P* 346 .
21|Hac -d a rm a id v v ^ eA tto r i^ ^ v T l^ S 0!  P* 2 1 8 ; s e e  a ls o  in  re  

A ldersev  C19O5 ) 2  Ch* D* 1 8 1  a t  lo& ( th e r e  i s  no presum ption in  
favour o f continuance o f  l i f e ;  i t  i s  e n t ir e ly  a  m atter o f  ev idence)*

v* Har borne. Inhab itants ( l8 3 5 ) 2  Adi & EL* 5W> »  1 1 1  E*R*
209V
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Denman sa id *  ”1 must take t i l l s  opportunity  o f  saying* th a t n o th in g  
can. be more absurd than the n o tio n  that th e re  I s  to  be any r ig id  
presum ption o f  law on such q u estion  o f  fa c t*  w ithout r e fe r e n c e  to  
accompanying circum stances* such* fo r  In s ta n c e t a s  th e  age or h e a lth  
o f  th e  party* There can be no s t r i c t  presum ption o f  law#.*1

R+ v* Har borne In hab itan ts (supra) was a p p lied  In  Chard v* C?f 
where the v a l id i t y  o f  the second marriage o f  a husband was In  d isp u te  
I t  was h e ld  th a t i t  was for  him to  prove f a c t s  from which a, c e s s a t io n  
o f  h i s  e a r l ie r  marriage could be in ferred* and th a t  th ere  was no 
presum ption o f  law e ith e r  as: to th e  continuance o f  l i f e  or cub to  
d eath  having supervened; the question  had to  be determ ined on 
evidence on i t s  own fa cts*  Due w eight should be g iv en  to  d if f e r e n t  
circum stances* e*g*t whether the m issin g  person was a  f r ie n d le s s  
orphan* or a gregarious man in  p u b lic  l i f e *  whether in  good or in  bad 
h ea lth  and whether fo llo w in g  a q u iet or dangerous occupation*

The p o s it io n  in  Ind ia  under the Indian D ivorce Act* 1869 i s  
not d iss im ila r *  3* 7 o f  th a t Act s t a t e s  th a t co u rts  s h a l l  in  a l l  s u i t s  
and p roceed in gs thereunder act and g iv e  r e l i e f  on p r in c ip le s  and 
r u le s  which* in  th e ir  opinion* are as n ea r ly  as may be conform able to  
the p r in c ip le s  and r u le s  on which th e  court fo r  d iv o rce  and 
m atrim onial causes in  England fo r  the tim e b ein g  a c t s  and g iv e s  

. r e l i e f *  In  Greenwood v* a  husband had been p r e v io u s ly  married* 
but had h o t heard o f h is  w ife fo r  over seven  y ea rs; presuming her to  
be dead* he married again* L ater on the second w ife  p e t it io n e d  fo r  
n u l l i t y  o f  the marriage on the ground th a t the husband's f i r s t  w ife  
was s t i l l  a liv e *  I t  was held  th a t  she must prove p o s i t iv e ly  th a t  her  
husband's: f i r s t  w ife was a l iv e  a t  the date o f  th e second marriage* 
which she f a i le d  to  do*

In  T ira th u ati vV Ran.iit the man*whose p r o p e r t ie s  were the  
su b jec t o f  dispute* had not been heard o f  fo r  f o r ty  years* Evidence

^^Ghard v*» C. £1956] 259* 273* 270? so© a ls o  Rangp v*
Mudiveuua; (.1899) 23 Bom* 296 (th ere  i s  no presum ption th a t  a  person  
who was a l iv e  in. 187?* vas a l iv e  In 1878; t h is  has to  be e s ta b lis h e d  
by ev id en ce )»

^Greenwood v» G** A*I*R* I 946  Mad* 65*
28T ir a t to a t l  v .  Ban j i t .  A .I .K . 1931  Oudh. 1*0.
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was g iven  to  tlie  e f f e c t  th a t he had d ied  o f  cholera*. One w itn e ss
deposed th a t he had accompanied the deceased to  Burma, where he saw
him d ie  o f  cholera*. This was h eld  to he s u f f i c i e n t  to  support the
presum ption o f  death*: Where th e r ig h t  o f  ai p arty  c la im in g  to  succeed
to  th e  property o f another i s  based on the a l le g a t io n  th a t  th e l a t t e r
has n ot heen heard o f  for more than seven  y e a r s , th e  q u e stio n  to  he
decided  i s  one o f  ev idence, and n o t a part o f  th e su b s ta n tiv e  law?^

30In  Lalchand v* Mahanth i t  was n o t con sid ered  n e ce ssa r y  to  
determ ine on whom the onus o f  proving the date o f  d eath  l a y ,  because  
th ere  was c le a r  ev idence, adduced by the p l a i n t i f f  h im s e lf ,  th a t  h is  
p red ecesso r , whos death i t  was sought to  presum e, d ied  in  1892* The 
q u estio n  whether or not presumption o f  d eath  i s  to  be drawn i s  a 
m atter o f  f a c t ,  which has to  be e s ta b lis h e d  by e v id e n c e , h av ing  
regard  to  a l l  the circum stances o f  the case*

I t  was held  in  g* v* The ̂ Inhabitants o f  T w yning^ th a t  th e  law  
alw ays presumes aga in st the commission o f  crim e, so where a woman, 
tw elve months a f te r  her husband was l a s t  heard o f ,  rem arried and had 
ch ild ren  by the second husband, th e  second m arriage was h e ld  to  be 
v a l id ,  because the law not on ly  presumes th e  co n tin u a tio n  o f  l i f e  t o t  
a ls o  th a t  crime i s  not committed*. There was a c o n f l ic t  o f  
presum ptions but the death o f  the f i r s t  husband was presumed, on th e  
ground th a t the law would not presume th a t the woman had committed 
bigamy*

32But, a s  was explained in  Lausie.v v* G rierson , th ere  i s  no 
a b so lu te  presumption o f  law a s  to  the continuance o f  l i f e ,  nor any 
a b so lu te  presumption aga in st a  p arty  doing an a c t  because th e  doing  
o f  i t  would make him g u ilty  o f  an o ffen ce  a g a in st th e  law* In  every  
case the circum stances and evidence must be considered* On a 
p r o secu tio n  fo r  bigamy, i t  i s  incumbent on th e  p ro secu to r  to  prove

^ BhjoirdQmv^ Ganesh (1887) 11  Bom* k33*
3°L„i ghanrf v .  Mahanth. ( 1926 ) 5  Pat .  512 .
31B. Inhab itants o f  Twraing ( l8 l9 )  106  E.R. 4 0 7 ,  4O8 .
32L ap sley  v .  G rierson ( 1848 ) L H.L.C. 498 = 9 E.R . 85 3 .
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th a t the former spouse o f  the accused was a l iv e  a t  th e date o f  th e  
second marriage* The ex isten ce  o f  the other spouse o f  f i r s t  m arriage 
a t a  tim e p reced in g  i t  may or may not a ffo rd  a reason ab le  in fe r e n c e  
th a t  he or she was a l iv e  a t  the date o f  the second marriage* I f  i t  
were proved th a t the m issin g  person was i n  good h ea lth  on th e  day 
p reced in g  th e  second marriage, the in fe re n c e  would he s tr o n g , alm ost 
i r r e s i s t i b l e ,  th a t he was a liv e  on the l a t t e r  day* On th e  o th er  
t h i s  would n o t  be> so i f  i t  were proved th a t he was then  in  a  d y in g  
con d it io n ,  and n oth in g  further was proved* The q u estio n  i s  e n t ir e ly  
fo r  th e  Jury and the law makes no presumption e ith e r  way?*

3 .  PRESUMPTION AS TO TETO DATP. OF DEATH

SffRfrflft v* Poe d. K n igh t^  la i d  down th a t ,  when a  p arty  has  
been absent fo r  seven  years w ithout having  been heard o f ,  th e  
presum ption i s  th a t he i s  dead, but there i s  no l e g a l  presum ption a s  
to  th e  time o f  M s death* I f  i t  I s  im portant to  anyone to  e s t a b l i s h  
the p r e c is e  time o f  such person’ s  death , he must do so by evidence*  
T h is was fo llow ed  in  Lambe v .  O rton ,^ where i t  was h e ld  th a t  th e r e  i s  
no presumption th a t  the m issin g  person d ied  e i th e r  in  th e  f i r s t  h a l f  
or th e  second h a l f  o f  the seven years* The onus o f  showing th a t  a 
p arty  was dead a t  a  g iven  time l i e s  on th e  one who a s s e r t s  i t *

In  r e  Phene1 s  Trust  ̂ i t  was sougjut to  make t i t l e  to  a  share  
in  n  resid uary  e s ta t e  by e s ta b lis h in g  th a t  N ic h o la s  Phene H i l l  was 
a l iv e  on Jan* 5» 1 8 61* He was a  sergeant o f  m arines in  good h e a lth  
when he disappeared w hile on le a v e  from h is  sh ip  and had n o t s in c e  
been heard o f  fo r  more than seven  years* I t  was n o t proved  
a ff ir m a t iv e ly  th a t he survived seven months from the tim e h i s  le a v e  
was up* S ir  G*H. G iffard  enunciated th e  law  as fo l lo w s ,  "The tru e  
p r e p o s it io n  i s  th a t those who found a  r ig h t  upon a person  h a v in g

^R * v* kusifiX (1 8 © ) 2P X»*T* 4 3 4 , 4 3 6 *
“̂ Kepeam v* Dn<* a . Krrifght (lS3?) 2  K* & W* 894 *  150 E*R* 1 0 2 1 , 

1 0 2 8 .
^hamhe v*. Orton (1859) 8 Wk* Rep* 111;; see  a lso  W illfam s v* 

S c o t t is h  Widows: Fratd L ife  Assurance S o c ie ty  (1 8 8 8 ) 32  J*P* 471 ( th e r e  
i n  no presum ption asr to  the a c tu a l tim e o f  death}*

3 6Re P fcene's T r u s ts  (1870) 5  CIu Ap„ H3 9 .



222

su rv ived  a p a r ticu la r  period  must e s ta b lish , th a t fa c t  a f f ir m a t iv e ly  
by ev id en ce; the evidence w i l l  n e c e s s a r ily  d i f f e r  i n  d if f e r e n t  c a s e s ,  
buit s u f f i c i e n t  evidence th ere  must be or th e  a s s e r t in g  person  w i l l  
f a i l * "

Aa Ind ian  court l i t  PnrmrfinnM v .  CfrilakapatM 3 7  held, th a t  I t
i s  fo r  th e  p a r ty , who wants the court to  presume th a t a  p erson  was
dead a t  a  p a r ticu la r  t im e , to  e s ta b lis h  th a t  f a c t  a f f ir m a t iv e ly  by
evidence*' The same t e s t  was applied  i n  Bui v* N a ick en ^
w here, on  th e  au th o rity  o f  Re Phene1 g  T ru sts^  and v ,  Doe d .
Knight ̂  and H alsbury'a Laws, o f  England. i t  was h e ld  t h a t ,  w h ile
th e r e  i s  a presumption th a t a  person who has not been heard o f  fo r
seven  years i s  presumed to  be dead, th ere  i s  no presum ption as to  the
p a r t ic u la r  date on which he died*

h iRan go w  HudiYenna decided th a t  th ere  i s  no presum ption as to  
th e  date o f  death* Anyone, who has to e s ta b l is h  the p r e c is e  d ate on 
which a  person  d ie d , must do so by evidence and can n e ith e r  r e ly  upon 
th e presum ption o f  death  nor on the continuance o f  l i f e *  T h is was 
approved In  Lalehamd V . Mahanth^ where, ap p ly ing  He P h en e's T ru sts  
(sup ra), I t  was held  t h a t ,  when the court has to  determ ine th e  date o f  
th e  d eath  o f  a person , who has not been heard o f  fo r  seven  y e a r s ,  
th e r e  i s  no presumption th a t he died a t the end o f  the f i r s t  seven  
years or a t  any p a r tic u la r  date* In  t h is  r e sp e c t  th e re  i s  no 
d if fe r e n c e  between th e  low o f  In d ia , as d eclared  i n  th e  In d ian  
Evidence A c t , 1872  and the law o f England*

F ollow in g  Lalehand v .  Mahanth (supra) and Heggfift v .  Dog ft, 
Kirtgfct (su p r a ) , i t  was h e ld  in  Pum1at> v .  Hat&a**3  th a t,w h ere  a  person

37Pomffialoori v .  CtHTalrapathi (191?) 42 I .C . 241 (Mad. H, Cf.”) .  
^ B al Halckert v* Aehama Maiekan. A. I .R . 1921 Mad. 285."
39Be P hene's T rusts ( l8 ? 0 ) 5 Ch. Ap .  1 3 9 .
40SaHSSE V . d . KrH gfat (1837) 2 M. & W. 894 *  150 E.B. 1 0 2 1 , 

1028.
^ Bairgo V* Mndlve-poa (l8 9 9 ) 23 296.

Mahanth ( 1 9 2 6 )-5  P a t . 312 a t P . 322 (P .C .) .
v .  ffatha. A .I .B . 1931  Lah. 532 F.B.*- see  a ls o  Muhammad ,

v* A% jul (1921) 6k I*C* 468  (Lah*)e The death  o f  a  person i s  presumed 
ait th e  time the q u estion  o f  such d eath  I s  f i r s t  ra ised *
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h a s  motvbeen heard o f  for seven  y e a r s , th ere  i s  no presum ption a s to  
the date o f  h is  death* hut i t  i s  presumed under S . 108 o f  th e  Indian  
Evidence A<gt* 1872 th a t he was dead a t  the i n s t i t u t i o n  o f  th e  su it*
Sfce sane view  was taken in  Hari v .  Hnro?  ̂ which d ecided  th a t  where a  
presum ption o f  death i s  p erm iss ib le , th e  person  concerned i s  regarded  
a s  dead a t  the time when the s u i t  i s  f i le d *  hut no presum ption a r ise s;  
a s  to  th e  p a r ticu la r  date o f  h is  death* which has to  be proved in  th e  
same way as any other re levan t fa c t  i n  th e  case  *

The wording o f  S* 1 3  ( l )  t v i i )  o f  th e  Hindu M arriage A ct, 1955  
h a s  been  c r i t i c i s e d  by P*V* D e o la lk a r ^  on th e  ground th a t  death  in  
f a c t  d is s o lv e s  the marriage* le a v in g  no occasion  fo r  d iv o rce ; when 
d eath  i s  presumed, there should be a decree o f  presum ption o f  death  
and consequent d is s o lu t io n  o f  marriage * When a d ecree fo r  d ivorce  i s  
p a n te d , a f te r  presuming the other p arty  to  be dead, the court would 
appear to  e x e rc ise  J u r isd ic tio n  over a dead person* T h is anomaly 
cou ld  have been avoided , i f  the language o f  the E n g lish  s ta tu te  had 
been reproduced in  the sectio n *  However th e  p r a c t ic a l  r e s u l t  i s  th e  
same under S* £ 3  ( 1 ) ( v i i )  o f  th e  Hindu Marriage A c t, 1955 and S. 16  
( l )  ( 2 ) o f  the (E nglish ) Matrimonial Causes A ct, 1950* th e  d if fe r e n c e  
b e in g  th a t  the word 'd is s o lu t io n 1 i s  used by the l a t t e r  in s te a d  o f  
'd iv o r c e '*

tinder S* 10 o f  the (E nglish ) M atrim onial Causes A ct, 1950^^ th e
court can invoke the help  o f  th e Queen's P roctor to  argue any q u estio n
in  r e la t io n  to  the m atter which the court th in k s to  be n ecessa ry  or
exp ed ien t to  have f u l l y  argued or any p erson  may g iv e  the Q ueen'a
P ro c to r  inform ation  o f  any m atter m ateria l to  th e  d e c is io n  o f  th e  case*

47There: i s  no such safeguard in  the Hindu Marriage A ct, 1955*
In  con clu sion  i t  may be sa id  th a t th ere a r c  no a b so lu te  

presum ptions o f  law as to  the continuance o f  l i f e  or death but when

ZfifHarI v* Moro (1887 ) 11 Bom* 89? see  a ls o  Jeshankar v» Bai D iv a l i  
CI920) 57  I*C* 525  (Bomc* H* Ct*)* The e a r l i e s t  d ate a t  which th e  
death  can be presumed can only be the date when th e  s u i t  i s  f i l e d .

^%*V* D e o la lk a r , The Hindu M arriage A c t. 1955 . G av ak ari P r e s s ,  
1959 * P* 114*

-en a cted  in  S. g 0f  the (E n glish ) M atrim onial Causes A ct, 1965* 
Gupte, Hindu Law o f  M arriage. Bombay, 1 9 6 1 , p . 1 9 8 *
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a  person  ha® not been heard o f f  or seven years b y  th o se  who would 
n a tu r a lly  have heard o f  him, had he been a l iv e ,  and in q u ir ie s  have 
been made as to  h is  whereabouts, he i s  presumed to  be dead* However, 
th e r e  i s  no presumption as to th e  date o f  h is  death* Anyone a s s e r t in g  
any p a r t ic u la r  time must prove i t  by evidence* At E n g lish  law  a  
p e t i t io n e r  must prove th at reasonable grounds e x i s t  fo r  him to  b e lie v e  
th a t  th e  o ther party  i s  dead* The p r a c t ic a l  r e s u lt  i s  the same under 
b o th  system s* The q u estion  o f presumption o f  death depends on p roof  
o f  f a c t s ;  i f  t h is  i s  done, anyone a s s e r t in g  th a t  the person  whose 
death  i s  presumed i s  a l iv e  must prove i t  by evidence*
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CHAPTER IX
GROUNDS OF DIVORCE AVAILABLE ONLY TO THE WIFE

1 . SEXUAL CRIMES

Rape* sodomy and b e s t i a l i t y  f i r s t  appeared  a s  a  ground fo r  

divor-ce a v a i la b le  to  a  w ife  o n ly  under th e  (E n g l is h )  M a tr im o n ia l  

C a u ses A ct* 1857* T h is  p r o v is io n  was in c lu d e d  in  S . 10  o f  th e  In d ia n  
D iv o r c e  A c t , 1869* S* 27 ( i )  o f  th e  S p e c ia l  M arriage  A c t , 195^*

S# 1 3  ( 2 ) ( i i )  o f  th e  Hindu M arriage A c t , 1955* S* 3 ( 2 ) o f  th e  

(Uganda) D iv o rce  O rdinance (1 5  a f  190-t*)  ̂ and S* 10  ( l )  ( f )  o f  th e  
(K enya) H indu M arriage and D ivorce  O rd in a n ce , I 9 6 0 *- R ape, sodomy and  

b e s t i a l i t y  a re  e a c h  a, ground fo r  d iv o r c e  i n  i t s e l f *  They do n o t  have  

to  be c o u p le d  w ith  a d u lte r y  o f  th e  husband* They a r e  a ls o , c r im e s  b o th  
a t  E n g lis h  la w  and Hindu law* None o f  th e  above s t a t u t e s  d e f i n e s  

t h e s e  o f f e n c e s ,  so  th e  same d e f i n i t i o n s  are r e s o r t e d  to  fo r  

m a tr im o n ia l p u r p o se s  a s  e x i s t  a t  c r im in a l la w .

I t  i s  i n t e r e s t i n g  to  n o te  th a t  t h e s e  o f f e n c e s  were c r im e s  e v e n  
at. H indu s a s t r i c  law* Rape was h e a v i ly  p u n ished* I n  c e r t a in  c a s e s  th e  

p e n a lt y  was death^ U nnatural in te r c o u r s e  w ith  a  man o r  a  woman was 
p u n ish e d  b y  ai f in e  o f  JfO panas? b e s t i a l i t y ,  i * e * ,  in t e r c o u r s e  w ith  

a n im a ls  w as p u n ish a b le  w ith  1 0 0 r and in  c a se  th e  an im al was a  cow th e  

f i n e  was 3C0*

^S* 27 o f  th e  (E n g lish )  M atrim on ia l C a u ses A c t ,  1857* r e - e n a c t e d  
i n  S* 1  ( ! )  o f  th e  M atrim onial C auses A c t ,  1 9 5 °  and : a g h in  in '
S . 1 (1 )  (b ) o f  t h e  (E n g lish )  M atrim onial C auses A c t ,  1965*

% awb o f  Uganda, Cap. 1 1 2 , a p p lic a b le  by S* 9 ( 2 ) o f  th e  (Uganda) 
H indu M arriage and D ivorce  O rd in ance, 1961*

^ I t  w as w ro n g ly  s u g g e s te d  by  H odson , L . J . ,  i n  B am nton v* B . 
p L 9 5 9 j ^  A l l  E .R . 769* B~C, t h a t  sodomy h a d  t o  b e  c o u p le d  w i t h  th e  
h u s b a n d 's  a d u l t e r y ;  s e e  a l s o  A lan M i ln e r ,  " Sodomy a s  a  g ro u n d  f o r  
d i v o r c e "  ( i9 6 0 )  2 3  M.L.R* if3 *

^ la j *  2 ,  2 8 8 , Y ain avalk ya  S m r it i . an E n g l i s h  t r a n s l a t i o n  by J .R .  
G harpure, v o l .  I I ,  Bombay, 1939* Ganganatha. J h a , H indu Law i n  i t s  
S o u r c e s .  A lla h a b a d , 193°*  PP* ^93-*f96*

^ l a j *  2 ,  2 9 3 y G an g an a th a  J h a ,  H indu Law i n  i t s  S o u r c e s , p .  5 ° 2 .

2T, 289; Ganganatha Jh a , otu c i t * . p .  3 0 3 ; V ish n u  V, Zf/f, Zf2, 
S * B .E . ,  v o l .  7* O xford , 1 8 8 0 .
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( i )  Baps
Under S. 375 o f  th e  In d ia n  P e n a l Code i8 6 0  r a p e  i s  com m itted  

( e x c e p t  i n  c e r ta in  c ircu m sta n ces) when a  mart h a s  s e x u a l  in t e r c o u r s e  

w ith , a  woman under c ir c u m sta n c e s  f a l l i n g  under any o f  tire f o l lo w in g  
d e s c r i p t i o n s : -

(a )  a g a in s t  her w ill;:

(b ) w ith o u t her co n sen t;

( c )  w ith  h er  con sen t where i t  was o b ta in e d  b y  p u t t in g  her i n  f e a r 1 
o f  d e a th  or  o f  h u r t;

(d ) w ith  h er  co n sen t where th e  man knew t h a t  he was n o t her  
hu sb and , and th a t  her con sen t was g iv e n  b eca u se  sh e b e l ie v e d  t h a t  he  

w as a n o th er  man to  whom she was or  b e l ie v e d  h e r s e l f  to  be l a w f u l ly  
m a rr ied ;

( e )  w ith  or w ith ou t her c o n se n t where sh e  was under 16  y e a r s  o f
age*

T h is  d e f in i t io n  o f  "rape* i s  v i r t u a l l y  th e  same a s  a t  E n g l i s h
la w , and lia s  been  b u i l t  on E n g lis h  c a se  law * At E n g l i s h  Common law  a s

d e c la r e d  by  th e  J u d ic ia l  d e c is io n s  th e  crim e o f  rap e c o n s i s t s  i n
7h a v in g  u n la w fu l c a rn a l know ledge o f  a women w ith o u t h e r  con sen t*

* U n law fu l c a r n a l know ledge11 c o n s i s t s  in  a man h a v in g  s e x u a l
8in t e r c o u r s e  w ith  a  woman to  whom ho i s  n o t  e n t i t l e d  a t  la w .

9P e n e t r a t io n  m ust be proved b u t ru p tu re  o f  th e  hymen i s  n o t  e s s e n t ia l*

I t  i s  e s s e n t i a l  fo r  th e  o f f e n c e  o f  rap e  th a t  th e  a ccu sed
sh o u ld  n o t  b e  l e g a l l y  e n t i t l e d  to  have s e x u a l  in t e r c o u r s e  w ith  th e
woman co n cern ed . Thus a husband cannot be g u i l t y  o f  ra p e  on h i s  own
w i f e ,  u n le s s  th e  duty to  c o h a b it  has been te r m in a te d  by law* I n  R. v* 

10C lark e th e  w ife  was l i v i n g  a p a rt from h e r  husband tinder a

^R u sse l on Crime. 12th* E d*, London, 1964* v o l*  I ,  c h . 4 ° ,  P* 7 °6  
H arri^ feF .C rim in al Law* London, 1954* p .  2 7 1 .

5R . v* A H  en (1839) 9 & P *. 31 p .  .34 : R» v* R u s s s i j  1 E a st
P .C * 439; vv Hughes ( l 8 4 l )  9 C* & P* 7 5 2  = 1 7 3  E*R* IO3 8 .

Jan ta n  v* E e to » A.I*R* 1934  Lah. 7 9 7 .

10R . v* C larke Q1949J 2  A l l  E.R* 1^8 ; R* v* K i l l e r  £ 1 9 5 4 }  & A l l  
E.R* 529 (w here th e r e  was no se p a r a t io n  o r d e r  o r  J u d ic ia l  s e p a r a t io n ,  
th e  husband was h e ld  n o t g u i l t y  o f  rape ton h i s  w ife )  •
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s e p a r a t io n  ord er  a t tine t in e  o f  tlxe a l le g e d  o f f e n c e .  I t  was h e ld  t h a t  

a s  a  g e n e r a l p r o p o s i t io n  o f  law  a  husband can n ot be g u i l t y  o f  ra p e  o u l 

h i s  w i f e ,  but where J u s t ic e s  had made an o r d e r  c o n ta in in g  a  

n o n -co  h a b it a t io n  c la u s e ,  th e  c o n se n t  to  m a r i t a l - in t e r  c o u r se  im p l ie d ly  

g iv e n  by th e  w ife  ah  t h e  tim e o f  th e  :m arriage- was r e v o k e d , t h e r e f o r e ,  

t h e  husband was n o t  e n t i t l e d  to  have in t e r c o u r s e  w i t h  h er  w ith o u t  h er  

c o n s e n t ,  w ith  th e  r e s u l t  th a t  he c o u ld  be g u i l t y  o f  a  r a p e .

The ab sen ce o f  con sen t on  th e  p a r t  o f  th e  woman i s  an

e s s e n t i a l  in g r e d ie n t  o f  th e  o f f e n c e  o f  rape*  ’ A g a in s t  h er  w i l l ’ o r

’by f o r c e 1 a r e  g e n e r a l l y  c o n s id e r e d  a s  synonym ous w i t h  ’ w i th o u t  h e r

c o n s e n t A l t h o u g h  some s o r t  o f  v io le n c e  i s  n o r m a lly  accom panied  b y
t h i s  o f f e n c e ,  i t  i s  n o t  n e c e s s a r y  to  p rove  v io le n c e  i n  e v e r y  c a s e .  In  

12K* v*  on  an in d ic tm en t fo r  a t te m p tin g  to  c a r n a l ly  know and
abuse a  g i r l  o f  10 y e a r s  o f  a g e , i t  appeared  t h a t  no v io le n c e  had  
been  u sed  by t&e accu sed  and no a c tu a l  r e s i s t a n c e  was made by th e  

g i r l .  I t  was h e ld  t h a t ,  a lth ou gh  c o n se n t on th e  p a r t  o f  th e  g i r l  
would p u t an end to  th e  c h a r g e , th e  mere su b m iss io n  w ould n o t ,  and th e  
d i f f e r e n c e  betw een th e  two was enorm ous. In  th e  c a s e  o f  a: c h i ld  i t  
h a s  to  be* c o n s id e r e d  whether su b m iss io n  on h er  p a r t  was v o lu n ta r y  o r  
was t h e  r e s u l t  o f  f e a r .  C onsent h a s  to  be d i s t in g u i s h e d  from  
su b m iss io n ;  ev ery  con sen t in v o lv e s  a  s u b m iss io n , b u t i t  by no means 

f o l l o w s ,  th a t  a  mere su b m ission  i n v o lv e s  c o n s e n t .
A woman’ s: apparent co n sen t can  be v i t i a t e d  by th e  f o l lo w in g  

c ir c u m s ta n c e s , i . e . ,  by fo r c e  o r  f e a r  o f  b o d i ly  h u r t ,  by fra u d  o r  by 

p e r s o n a t io n  o f  h er  husband or when sh e  i s  a s le e p  o r  so u n c o n sc io u s  

due to  i m b e c i l i t y  a s  n o t to  know th e  n a tu r e  o f  th e  a c t .-  In  R* v .  
g g T T e t t ^  th e  e v id en ce  o f  th e  p r o s e c u t r ix  showed t h a t ,  on  th e  n i g h t  

o f  th e  a l l e g e d  o f f e n c e ,  e ig h t  p e r s o n s  fo l lo w e d  h e r  t o  th e  door o f  h e r  

l o d g in g s .  They h e ld  her w ith  her b ack  a g a in s t  th e  d o o r , a l l  o f  them

11’’F o r c ib le  and S ta tu to r y  R a r e : th e  o p e r a t io n  and o b j e c t i v e s - o f  
th e  c o n se n t  sta n d a rd ” (19^2) 62 Y ale  Law J o u r n a l P . 5 5 .

12R. v ,  D^Z ( 1841) 9 C. & P . 722 =  1 7 3  E.R. 1 0 2 6 -1 0 2 7 ;- .S.- V.
D im es ( l9 1 2 )  7 6  J*P* k-7 (C .C .A .)  ( t h e r e  m ust be  s o m e th in g  i n  th e  
n a t u r e  o f  p e rm is s io n  and n o t  m e re ly  s u b m is s io n  t o  t h e  a c t  o f  th e  
a c c u s e d )  a t  p. Zf8.

1 ?R. v .  H a l l e t t . 9 C. & P . 7if8 *. 1 7 3  E.R , 1 0 3 6 ,
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co m m ittin g  th e  o f f e n c e  one a f t e r  th e  o th er*  H o n -r e s is ta n .e e  on  th e  

p a r t  o f  th e  p r o s e c u t r ix  proceeded  m erely  forn h er  b e in g  over-p o w ered  

b y  a c tu a l  f o r c e ,  or  from  her n ot b e in g  a b le  from  want o f  s t r e n g th  to  

r e s i s t  any lo n g e r  and from th e  number o f  p e r s o n s  a t ta c k in g  h er  sh e  

c o n s id e r e d  r e s i s t a n c e  dangerous and u s e le s s *  T hus c o n se n t o f  th e  

woman wa® v i t i a t e d  by fo r c e  and f e a r  o f  b o d i ly  hurt*

In  R* v* W illiam s^ ^ co n sen t o f  th e  g i r l  was o b ta in e d  by frau d *  

The a ccu sed  was em ployed to  g iv e  l e s s o n s  i n  s in g in g  and v o ic e  

p r o d u c tio n  to  a g i r l  o f  16 y e a rs  o f  age* He had s e x u a l  in t e r c o u r s e  

w ith  h er  under th e  p r e te n c e  th a t  her b r e a th in g  was n o t  q u i t e  r i g h t ,  
and th a t  he had to  perform  an o p e r a t io n  to  e n a b le  her to  p rod u ce h e r  

v o ic e  p r o p e r ly ♦ The g i r l  su b m itted  to  what was done under th e  b e l i e f ,  
w i l f u l l y  and f r a u d u le n t ly  adduced by th e  a c c u s e d , th a t  sh e  was b e in g  
m e d ic a lly  and s u r g i c a l l y  t r e a te d  and n o t  w ith  any i n t e n t i o n  t h a t  he 
sh o u ld  have s e x u a l  in te r c o u r s e  w ith  her# The a c c u se d  was c o n v ic te d  o f  

rape#; S im ila r ly  i n  R* v .  F la t t e r y  ^ a  quack d o c to r  had s e x u a l  
in t e r c o u r s e  w ith  a  g i r l  o f  19 y e a rs  on th e  p r e te n c e  t h a t  he was 
p erfo rm in g  a s u r g ic a l  o p e r a t io n  on her^ I t  was h e ld  th a t  th e  a ccu sed  

was g u i l t y  o f  r a p e .
16In  R# v* Young w h ile  a  m arried  woman was a s le e p  i n  bed w ith

h e r  husband , th e  a ccu sed  g o t in to  th e  bed and p ro ceed ed  to  have
c o n n e c tio n  w ith  h e r ,  she b e in g  then a s le e p *  On w aking up sh e  a t  f i r s t

th ou gh t th a t  he was her husband, but on h e a r in g  him sp e a k , sh e  f lu n g
th e  a ccu sed  o f f  and c a l l e d  o u t to  h er  h u sb and , w h ile  th e  a c cu sed  ran
away* The found  th a t  th e  p r o s e c u tr ix  d id  n o t  c o n se n t  b e f o r e ,
a f t e r  or  a t  th e  tim e o f  th e  accused* s  h a v in g  in t e r c o u r s e  w ith  her* I t

was a g a in s t  her w i l l *  The accu sed  was c o n v ic te d  o f  rape* I n  R . v*
17Cgflrplii th e  c o n se n t  o f  th e  woman was v i t i a t e d ,  b eca u se  o f  i bfer *

l l % .  v ,  W illiam s: Q1923} 1  K .B . 340.
■^R. v .  FI a t t e r v  Q l8 7 7 l 2 Q.B. 410; R. v .  J o n es (1 8 6 1 ) 4  E .T . 1 5 4 .

(Thtthe c a s e s  have a lr e a d y  been  d e a lt  w ith  i n  th e  c h a p te r  on a d u lte r y )  •

l 6R. v .  Younir (1 8 7 8 ) 14  Cox’ s  C .C . 1 1 4  ( C .C .A .) .

17R. v .  Cairolitt (1845) 1 Den. 89  = 169 E.R . 163.
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drunken s t a t e  o f  mind* The a ccu sed  had ca u sed  th e  i n s e n s i b i l i t y  o f  

th e  woman by g iv in g  h er  l iq u o r  fo r  th e  p u rp o se  o f  e x c i t i n g  her* When 

sh e  became h e a v i ly  drunk, he had s e x u a l in t e r c o u r s e  w ith  her* I t  w as 

h e ld  to  be an  a c t o f  ra p e  and th e  f a c t  t h a t  th e  woman d id  n o t  r e s i s t

was: no defence*. A s im ila r  c o n c lu s io n  was r e a c h e d  by th e  I n d ia n  c o u r t
18i n  Mst * B honri v* S t a t e  where i t  was h e ld  t h a t  s e x u a l  in t e r c o u r s e

under th e  in f lu e n c e  o f  drink  cannot be* s a id  to  be w ith  c o n se n t under

£s*  375—37^ o f  th e  In d ia n  P e n a l Code, i 8 6 0 , b e c a u se  t h e  g i r l  was
in c a p a c i t a t e d  from p u t t in g  up r e s i s t a n c e  due to  d r in k *  Under S . 3 7 3 ,

th e  q u e s t io n  o f  co n sen t would be r e le v a n t  o n l y  w here th e  v i c t i m  i s

o v e r  16: y e a r s  o f  age* Where th e  g i r l  i s  o n ly  abou t 12  y e a r s  o f  age
h er  c o n s e n t , assum ing su ch  a  c o n se n t  was g iv e n ,  w ould be no c o n se n t

10i n  th e  e y e  o f  la w .
20T h is  i s  an a logou s to  E n g lis h  law * Thus i n  R* v* H a r lin g  i t

w as l a i d  down th a t  where th e  charge i s  one o f  rap e  i t  i s  n e c e s s a r y

e v e r y  c a se  th a t  th e  p r o s e c u t io n  sh o u ld  p ro v e  t h a t  th e  v i c t im  d id  n o t
c o n se n t and th e  crim e was com m itted a g a in s t  h er  w i l l *  But w here th e
ra p e  I s  com m itted on a  g i r l  under th e  age o f  16  y e a r s ,  sh e  i s
in c a p a b le  o f  g iv in g: con sen t a t  la w , t h e r e f o r e ,  th e  d e fe n c e  i s  n o t

21open  to  th e  accused* In  R* v* F l e tc h e r  i t  was h e ld  t h a t  upon an 
in d ic tm e n t  f o r  rape th e r e  must be some e v id e n c e  t h a t  th e  a c t  was done 
w ith o u t  th e  co n sen t o f  the woman, even  where sh e  i s  an i d i o t  b u t t h i s  

i s  n o t  good la w  in  v iew  o f  th e  fo l lo w in g  a u t h o r i t i e s *
I n  R* v* B a r r e tt  th e  p r o s e c u t r ix  v/as IJ f i y e a r s  o ld *  She was 

b l in d  and so  unsound o f  mind t h a t  she was h a r d ly  c a p a b le  o f  
u n d e r s ta n d in g  a n y th in g , a lth o u g h  she c o u ld  go up and down th e  s t a i r s  

by h e r s e l f  and cou ld  f e e d  h e r s e l f  a  l i t t l e *  I f  sh e  was p la c e d  i n  a  

c h a ir  by anyone she would rem ain  th e r e  t i l l  n ig h t  an d , i f  t o l d  to

l 8« R t-  B tcoari v .  S t a t e .  A .U R . 1955  R a j .  473  (H .T J .C .) .
^ Hadfro v .  S t a t e .  A .I .R . 1 9 5 5  Him. Pr .  I 8O5 (N .U .C .)  ,

^°R . vr, H g rlin ?  QlQ^8J 1 AlX E .R . 3O7  (C .C .A .) .
^•R* v .  F le tc h e r  (1 8 6 6 ) E .R . I  C.C .R . 3 9 .

22R . v .  Barratt (l8?3) E .R . 2 C.C.R. 8E.
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lie down, she would do so* It was further proved that her father, on 
returning home one day, looked through the window of the sitting-room 
and saw the accused committing the offence* The jury found the 
prisoner guilty of an attempt to rape on this: evidence*

This; case has: been discussed mainly on the question of 
consent where the victim is an idiot or of defective mind. It should 
be noted that a mere attempt to rape will not give a ground for 
divorce to the wife. For the purpose of the matrimonial law (both 
English and Hindu) it must be proved that the husband has: been guilty 
of rape but it is not necessary to prove that he has been criminally 
convicted* The matrimonial offence has to be proved de novo with the
same strictness and certainty of proof as is required in a criminal

2 x
case* The matter is well defined by Virgo v* V.-' There a wife
petitioned for divorce on the ground of her husband’s incestuous
adultery. It appeared that a jury in a criminal court had acquitted
the respondent of the more serious charge but convicted him of an
attempt to carnally know the child* The court, notwithstanding the
certificate of conviction, allowed evidence to be given to prove that
incestuous adultery had, in fact, taken place, and, finding this as
a fact, dissolved the marriage. Similarly in Bosworthick v. B?̂  it
was held that a wife may obtain a divorce from her husband for rape,
although he has been prosecuted and convicted for indecent assault
only* A respondent committing rape would normally be guilty of 

25adultery also.
In R* v* Ryan the prosecutrix was an idiot and when asked 

questions in the witness-box was unable to understand right from 
wrong* It was held that where a girl is in a state of utter 
unconsciousness, whether occasioned by the act of the prisoner or

^Virgo v* V. (1893) 69 I*»T. If60>’ PMI1 ins; ̂ Practice of the 
Divorce Division. London, 1951* P* 3bi 'S.V* Gupte, Hindu, Law of 
Marriage. Bombay, 1961, p* 203.

2**Bosworthlck: v .  B. (1902) 86  L .T . 1 2 1 .
25d. Tolstoy, The Law and Practice of Divorce. London, 1963, 

p. 69T Thompson v. T. (19O1) 85 L.T. 172; S.K. Aiyar, Commentaries 
on the Special Marriage Act. 1954. Agra, 1956, p. 219.

2 °R. v. Ryan (18̂ 6) 2 Cox's C.C. 1 1 5 ; B. v. Pressy (1867) 10 
Cox’s C.C* 635 (C.C.A.). A similar case, where the girl was an 
apparent idiot.
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otherwise, a person having connection with her during that time is
guilty of a rape* Similarly in R. v* Fletcher2** the girl was proved
to he of 1.3 years old* She was of weak: intellect and therefore
incapable of distinguishing right from wrong* When the accused had
sexual, intercourse with her, she offered no resistance* It was held
that the girl was incapable of giving consent from defect of
understanding and the accused was rightly convicted of rape. In the

20
Indian case of Lalu Kasumal v. State the victim of rape was a woman 
in advanced stage of pregnancy* It was held that the fact that there 
was no resistance from her would not make her a consenting party. The 
non-resistance on the part of the woman does not necessarily render 
the act consensual*

(ii) Safloaz
There is some evidence that in the ecclesiastical courts in

England matrimonial relief by a decree of divorce £ mens a et thoro
was available to a wife on the ground that her husband had committed

29an unnatural offence against third parties. In Bromley v. B. the 
wife sued her husband for a separation £ mensa et thoro on the ground 
of unnatural practices committed by the husband* The libel merely 
pleaded that the husband had actually been convicted of an assault 
upon one George Stiff with intent to commit the offence and sentenced 
to two years imprisonment* She failed in the Consistory Court of the 
Lard Archboshop of fork, from where she appealed to the High Court 0f 
delegates, which held that attempted sodomy was sufficient and 
pronounced the decree in her favour*

30
However, a contrary view was taken in Ceils v* G., where the 

husband sought a decree of restitution of conjugal rights, to which 
the v/ife raised the defence that the husband had committed sodomy on

27R. V ,  Fl Ptnher (1859) Sell 63 = 169 E.R. 1168 . For tice 
protection of mental defectives see Sg* 7-9 of the Sexual Offences 
Act* 195& as amended by S* 127 of the Mental Health Act, 1939*

2̂ hgTu Kamumal v* Statef A.I.R. 1933 Ajmer 12 (N.IJ.C*)*
29Broraley v. B. (1793) 2 Add. 158, Note = 162 E.R. 252 Note.
^ G eils  v . G. (1848) 6 N.C. 97.
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her and had o f te n  attempted to  commit the o ffe n c e  on her* I t  was h e ld  
th a t i t  must, he proved that the o ffen ce  o f sodomy was committed and 
consummated  and that a  mere attempt was not s u f f i c i e n t .  On ev idence  
the commission o f the o ffen ce was not proved, so the defen ce f a i l e d .
I  a  v iew  o f  Bromley v .  i f  i s  d i f f i c u l t  to  ex p la in  why an attem pt 
a t  sodomy w ith  a. th ird  party i s  su ff ic ie n t:  to  ground a. sep a ra tio n  ja 
gLgttga £ t thoro f hut an attempt to  commit the o ffe n c e  on the w ife  i s  
n o t . P o s s ib ly  an attempt to commit the o ffe n c e  a g a in st  th ir d  p a r t ie s  
was regarded as. cru e lty  to the w ife .

S . 27 o f  the Matrimonial Causes A ct, 1857 made sodomy a 
ground fo r  d ivorce on a; p e t it io n  hy the w ife  hut i t  was n ot s ta te d  
whether t h is  included sodomy committed on the w ife  h e r s e l f .  However* 
th e  co u rts  have in terp reted  the s e c t io n  as in c lu d in g  i t .  In C. v .  
the w ife  p e t it io n e d  for d ivorce on the ground o f  her husband^  
sodomy w ith  her aga in st her con sen t. I t  was contended on b eh a lf  o f  
th e  husband th a t sodomy w ith  a w ife  was not a m atrim onial o ffen ce  
under S . 27 o f  the (E nglish) M atrimonial Causes A ct, 1837* Mr .
J u s t ic e  Bar grave D©ane sta ted  th a t w ith in  h is  own knowledge many 
d e c r e e s  had been pronounced in  s im ila r  c a s e s , although th ese  ca ses  
had n o t been reported* The court found the charges proved and granted  
a. d ecree o f  divorce* By se c t io n  7 o f  the Act the court was empowered 
to  g iv e  a decree o f J u d ic ia l sep aration  on the same grounds as would 
e n t i t l e  a spouse to a separation  a, mens a e t  th oro . A ccording to
Bromley v .  B* (supra) sodomy or attem pted sodomy o f  the husband w ith" -5-5
a th ir d  p arty  and according to G a lls  v .  G* sodomy w ith  the w ife
were grounds for d ivorce g  mensa e t  th o ro . so a f te r  th e enactment o f
the (E n g lish ) Matrimonial. Causes A ct, 1857, i t  remained a ground fo r
J u d ic ia l separation  as w e ll as fo r  d iv o r c e ? 1" Both at. E n g lish  law and
Hindu law  under S . 1 3  (2) ( i i )  o f  the Hindu Marriage A ct, 1935 when

^ •Brnwley v .  B. (1793 ) 2  1 5 8 ,  N0t e  = 162 E .R , 252 N ote .
3 2 c . v .  C» C19O5) 22 T.L.R. 2 6 .
33gp-Qs v .  G. (1 8 4 8 ) 6 N .C . 9 7 .
3^S. 27  of th.e (English.) Matrimonial Causes Act, 1857, J»M.

Blg g s ,  Tyro Concept o f  Matr im o n ia l C ru elty . Loudon, 1 9 6 2 , pp. 182- 1 8 3 .
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d ivorce  i s  sought on th is  ground, i t  oust be proved th a t the o ffe n c e  
o f  sodomy has been committed by the husband?, a mere attem pt w i l l  not 
s u f f i c e .

When a  w ife p e t i t io n s  fo r  d ivorce on the ground th a t her
husband committed sodomy on her, her consent to  the a c t i s  f a t a l .  In

35St a t ham v .  S . a w ife p e t it io n e d  fo r  d ivorce on the ground th a t  her  
husband had committed sodomy on her and was g u i l t y  o f  c r u e lty  by  
sham eless uncleanness and in v i t a t io n s  to rep ea t the o f fe n c e . The 
Court o f  Appeal held  that although sodomy was proved, she cou ld  not 
succeed  as she was a consenting p a rty . Greer L .J . in  th e  course o f  
h i s  judgement s ta te d  th at she understood what the respondent was : 
doing; she turned over to  enable him to  do what he wanted. She made 
no p r o te s t  u n t i l  she found that i t  hurt her so much th a t she could  
n ot stand  i t .  The act was n o t done by fo rce  or a g a in st  her w i l l .  She 
m ust have known that i t  was wrong, improper and unnatural; she did  
n o t  venture to say that she did n o t . There was no in d ic a t io n  o f  any 
s o r t  o f  duress exerc ised  by the husband. The w ife , b ein g  a w i l l in g  
p a r ty , was not e n t it le d  to the r e l i e f  sou gh t.

36This case was fo llow ed  in  Bamoton v .  B. where a w if e ' s  
p e t i t io n  for d ivorce on the ground o f  sodomy was d ism issed , th e  court 
holding, that the w ife was a con sen tin g  p a r ty . The ev idence showed 
th a t  th e  w ife submitted, to abnormal p r a c t ic e s  o f  her husband, because 
she was in  fear  o f lo s in g  her husband. Hodson L .J . in  the course o f  
h is  judgement s ta ted  th a t there was no q u estion  o f  consent b ein g  
com pelled by fraud or duress; th ere  was no th r e a t , n oth in g  o f  that  
k in d . The d e c is io n ^  has been c r i t i c i s e d  on th e  ground th a t th ere  the  
w ife  was actuated  by the good m otive o f r e ta in in g  th e  a f fe c t io n  o f  
her husband and preserving the m arriage. The r e la t io n s h ip  o f the  
husband and w ife  being very in tim a te  and ten d er , m otive , lo v e  and 
jea lo u sy  should be c a r e fu lly  considered  w h ile  determ ining the question
------- ----------------------------------------------------- ------------  -------------------------------------------------------- — — — — ^ i — i — — — — ■

^ Statham  v* S . [I929J  P* 13 1 , 145 (C .A O .
^ Bamnton V . B. [JL9593 2  A ll E.R. 7 6 6 ,  ? 6 ?  (C .A .) .
3? j.K . B ig g s, The Concent o f  M atrimonial C ru e lty , pp. I3 4 r l3 9 ;  

Alan M ilner, "Sodomy as a ground for  d iv o rce" ( I 960  ) 23 M.L.R. 
pp* 49-50*
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o f  co n sen t♦ The w ife  had adopted the co rrec t a t t i t u d e  in  su bm itting  
to  th e unnatural p r a c t ic e s  o f  her husband,  in  the hope th a t  the happy 
s ta te  o f  the marriage would he restored* T h is  c e l t ic i s m  i s  n o t  w h olly  
j u s t i f i a b le  ,  b ecau se , once a  w ife is :  a llow ed  to  rep u d ia te  her co n sen t, 
i f  g iv en  w ith  in te n t  to  keep the marriage i n t a c t ,  her con sen t w i l l  
become ir r e le v a n t , because she can a l le g e  a v a r ie t y  o f  reason s for  
r e p u d ia tin g  i t *  I t  has been contended th a t s in c e  th e  Rouse o f  lo r d s*  
d e c is io n s  in  Wii n  v* w5® and G allin g  v ,  G?®' in te n t io n  or m otive  
i s  no lo n g er  an e s s e n t ia l  element i n  c r u e lty  and the same should  
apply by analogy to  the question  o f  consent i n  case o f  sodomy* I t  i s  
subm itted  that Bmnptom v* B# (supra) was r ig h t ly  d ecided  and th a t  
the s p e c ia l  and in tim a te  r e la t io n s  between husband and w ife  were 
taken f r e e ly  in to  account in  d ecid in g  whether there, had been a  r e a l  
consent*

The c o u r ts  have c a r e fu lly  drawn th e  d is t in c t io n  between  
subm ission  o f  the w ife  induced by th e  frau d u len t p ersu a sio n  o f  th e  
husband and r e a l  consent* Thus fo llo w in g  a  dictum  o f  Hodson L*£* in  
Bampton v* B* (supra) to  the e f f e c t  th a t  con sent must be r e a l ,  i t  was 
h e ld  in  T* u* T*° th a t , where the w ife  has been persuaded by th e  
husband to  submit to  the act o f  sodomy on th e r e p r e se n ta tio n  th a t i t  
was p a r t  o f  her m arita l o b lig a tio n s  and normal between married  
coup les,, her consent was not ’r e a l1 consent* A r e a l  con sent in v o lv e s  
knowledge o f  the re lev a n t fa c to r s  bearing on th e  q u e stio n , and one 
o f  the c h ie f  o f  th ese  i s  whether the a c t to  which th e  consent i s  
sought i s  r ig h t o r  wrong* In  th is  c a se  the w ife  t e s t i f i e d  th a t she 
thought in s t in c t iv e ly  th a t the p ra c tic e  was u n n atu ra l, but n ot wrong* 
Thus th e r e  was n ot such consent on her p art as would bar her from  
o b ta in in g  a  divorce* A sim ila r  opinion was exp ressed  in  Davidson v«
D ^  by Karminski J« when he sa id , " I t  i s  o f  course tru e  th a t th e  
a sse n t o f  a  w ife , e s p e c ia l ly  a young one, cannot be tru e  a s s e n t , i f

^ W illia m s v .  W. [1 9 6 3 ] 2  A ll E .R . 9 9 4 , H.L.
39Qq11Uls 2» [>963Q 2 AH E.R. 9 6 6 , H.L.

v .  JL* pL963[J 2  A ll E .R . 746 (C .A .) .
^ D a v id so n  £ .  £19533 1  W‘L*B» 3 8 7 , 392.
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th e  a c t s  a te  forced upon h e r ,  e i th e r  l i t e r a l l y  by overw helm ing fo rc e  
o>r by some f ra u d u le n t  p e rsu a s io n  th a t  i t  was a l l  r i g h t  and  o n ly  one 
o f  th e  n o rmal , in c id e n t s  o f  m arried  l i f e * n Where a  w ife  s e e k s  d iv o rc e  
o n  th e  ground  t h a t  h e r  husband h as  com mitted sodomy on  h e r  th e  
h u sb an d  adm its  t h a t  th e  u n n a tu ra l a c t  had ta k e n  p la c e  h u t s t a t e s  
t h a t  th e  w ife  was a  c o n se n tin g  p a r ty ,  th e  onus o f  p ro v iu g so m  s e n t  iscon  
th e  hWsband*^

I n  Lawson v* J/*^ th e  w ife  is s u e d  & summons u n d er th e  Summary 
J u r u s d ic t io n  (S e p a ra t io n  and M aintenance A c ts  1395-1949) a g a in s t  th e  
husband  on th e  ground o f  h i s  p e r s i s t e n t  c r u e l t y ,  a l l e g i n g  t h a t ,  ^
c o n t r a ry  to  h e r  w ish , th e  husband on two o c c a s io n s  had com m itted  j
sodomy and  on  many o c c a s io n s  had  t r i e d  to  fo rc e  h e r  to  th e  u n n a tu ra l  j
a c t*  He a ls o  i n s i s t e d  on  h e r  m a s tu rb a tin g  him* The j u s t i c e s  found  th e  
a l l e g a t io n s  p rpved  and t h a t  th e  w ife was n o t  m. c o n s e n tin g  p a r ty *
From th e r e  he ap p ealed  u n su c c e s s fu lly  to  t h e  D iv is io n a l  C ourt and 
th e n c e  to  th e  C ourt o f  Appeal* Lord Goddard C*J* p o in te d  o u t t h a t ,  
a l th o u g h  th e  w ife  may have su b m itted  to  th e  u n n a tu ra l  p r a c t i c e  she 
was n o t  & consen ting ; p a rty *

When a  w ife  se e k s  d iv o rce  on  th e  ground o f  h e r  h u s b a n d 's
u n n a tu r a l ,  o ffe n c e  a g a in s t  h e r  p e rso n , h e r  ev id en ce  g e n e r a l ly  r e q u i r e s

44 mto  be c o rro b o ra te d  i n  some m a te r ia l  way im p l ic a t in g  th e  husband* The 
crim e i n  such a  case  i s  so heinous and c o n tra ry  to  e x p e r ie n c e ,  t h a t
i t  would be m ost u n reaso n ab le  to  f in d  a  v e r d i c t  o f  g u i l t y ,  where

45 46t h e r e  i s  sim ply  o a th  a g a in s t  oath*  I t  was h e ld  i n  H* v* Je llv m a n
t h a t  m m a rr ie d  woman who co n sen ts  to  h e r  h u sb an d r s  co m m ittin g  an
u n n a tu r a l  o ffe n c e  w ith  h e r  i s  an  accom plice i n  th e  f e lo n y  and a s  such

^ e o a f c  v: £ .  p .9 6 2 3  X W.L.R. 191.
^ ^Lawson v ,  [X955J  1  A ll  E .R . 3i*l (C .A .) ;  K. v .  K. ( 1 9 6 2 ) 106 

So l*  Jo u r*  9 7  ( th e  o n u s  o f  p ro v in g  consen t where sodomy was a d m itte d  
o r  p ro v ed  to  have o c c u rre d  was upon th e  husband)*

^ P M dsonJL h.E v id en ce> 10th* Ed*, London, 1963 , P* 1568 ( t h i s  i s  
a  r u l e  o f  p r a c t i c e  and n o t  o f  law) »

v .  N. (1 8 62) 3  Sw. & T r .  23^ = I 6if E .R . 126Iw
46g .  JelX ym aB  ( 1838 ) 8 C . & P .  & > k  = . 1 7 3  E .R .  6 3 7 .
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her ev idence require©  confirm ation* The p o s it io n  i s  s im ila r  in  In d ia , j
47  ■®*6 * » in  Smith, v*. S*: the w ife a lle g e d  c r u e lty  a g a in st  her husband

and, among other in stance©  o f  c r u e lty , s ta te d  th a t th e  husband
freq u en tly  attem pted to  have unnatural in te r c o u r se  w ith  her* I t  was
h e ld  t h a t ,  where © charge o f  th at nature i s  a l le g e d ,  th e  court ou ght,
g e n e r a lly  speak ing , to  requ ire some corroboration  o f  th e  p e t i t io n e r 's .
s to r y ,  b ecause, i f  she i n  any degree a sse n ts  to  th e unnatural
p r a c t ic e ,  she becomes an accom plice to  her husband*

Where p e r s is t e n t  cru e lty  i s  a lle g e d  on th e  ground o f  sodomy
and o th er  abnormal p r a c t ic e s ,  the j u s t ic e s  m ust, a s  a  judge warn© th e
ju r y , d ir e c t  them selves on the d e s ir a b i l i t y ,  though n o t n e c e s s i t y ,  o f
corroboration ; and, i f  sodomy be found a f te r  such d ir e c t io n ,  then
th ey  must consider the p o s s ib i l i t y  o f  acq u iescen ce o f  th e  w i f e ^

In d ivorce proceeding© on the ground o f  sodomy th e  burden o f  J
p ro o f 1 © a s  h igh  a s in  a  cr im inal case and the same duty r e s t s  on th e
judge to  warn the jury th a t they ought n o t to  co n v ic t  th e  accused on
the uncorroborated evidence o f  an accom plice*^ Once th a t  warning has
been g iv e n , corroboration  i s  not e s s e n t ia l  as an a b so lu te  r u le  o f
law* I t  was h eld  i n  D«B* v* W*B?* th a t i t  i s  a d v isa b le  th a t  the
ju s t ic e ©  should lo o k  fo r  some corroboration on th e  part o f  th e  w lfw ,
where she a l le g e s  abnormal sexu a l a c ts  on the p art o f h er husband*
The cou rt demands th a t ,  when a matrimonial o ffe n c e  i s  charged, i f
p o s s ib le  the evidence o f  the spouse making the charge shou ld  be
corroborated  and i t  i s  sa fe r  to  do so b u t, once th a t  warning has
been g iven  in  th e  f u l l e s t  form, there i s  no r u le  o f  law  which
p rev en ts  the tr ib u n a l from fin d in g  th e o ffe n c e  proved I n  th e  absence
o f  corroboration*

^ S a it ln  S .  (193 2 ) 59  Cat. 945* 946 (a  ca se  under th e  Ind ian  
D ivorce A ct, l8?9> *

^ Davidson v .’ £ .  [X 953] X 387.
^ S tatham  V. .S ..Q 1929] P . I3X (C .A .) .
^ ° D .B . v .  W*£. £ 1 9 3 5 j  P .  8 0  a t  83 .
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There are b o  reported  cases as: y e t  on unnatural o f fe n c e s  * i
under the Hindu Marriage Act,; 1955* However, where th e  p r o v is io n s  of* 
Hindu law  are I d e n t ic a l w ith  that o f  E n g lish , i n  p r a c t ic e  the  
Engl i sh  ca ses  are nor r a l ly  followed, a s  th ey  have a  s tr o n g  p ersu a siv e  
a u th o r ity  on the Indian  courts* Thus in  Dr» Dwar*rfr« v* P r o f .

a  w ife  sought d is s o lu t io n  o f  her m arriage a l l e g in g  a d u lte r y , 
se x u a l p e r v e r s i ty ,  c r u e lty  and d esertion*  Her p rev io u s  p e t i t i o n  on 
th e  ground o f  c r u e lty  by sodomy and d e se r t io n  had been d ism issed*  
B e ly in g  on the E n g lish  d e c is io n s  o f  v .  and H* v* H*?
where c r u e lty  hy sodomy or even an attem pt to  commit sodomy was 
d is b e l ie v e d , th e  court h e ld  th at i t  i s  q u ite  c le a r  from th e  
a u t h o r i t ie s  d t e d  th a t cogent evidence i s  requ ired  t o  overcome the

(
presum ption o f  in n ocen ce , where such a charge i s  made*

and Hindu law  th e crime o f  sodomy must he proved in  f u l l*  A mere 
attem pt w i l l  n o t s u f f ic e  fo r  t h is  purpose* As in  case o f  rape so in  
sodomy th e  crime becomes complete on proof th a t  p e n e tr a t io n  took

sodomy or b e s t ia l i t y  who v o lu n ta r ily  has carn a l in te r c o u r se  a g a in s t  
th e order o f  nature w ith  any man, woman or animal*

p* 169; see  a lso  B u s s e ll  on Crime. vo l*  I ,  eh* 42* London, 1964* 
P* 735% H* v* Bourne (1 9 5 2 ) 36  Cr* App* R* 125 (where a . husband 
com pelled  h is  w ife  to  submit to  b e s t ia l i t y  w ith  a dog)*

I n  o r d e r  t o  c o n s t i t u t e  a  g ro u n d  f o r  d iv o r c e  b o t h  a t  E n g l i s h  i

p la c e d
( i i i )  B e s t i a l i t y

T h is  i s  d efin ed  a s  the crime o f  men h aving  ca rn a l
in te rc o u r se  w ith  b e a s t s ^  Sodomy i s  committed by anyone who c a r n a lly  
knows any animal; or b ein g  s  male, ca rn a lly  knows any man or woman 
per u ^ e r  £» 377  o f  th e  Indian  P enal Code, i8 6 0 , a  man commits

u n d e r  t h e  I n d i a n  D iv o rc e  A c t ,  I 8 6 9K

v ;  S* £ l 929 ]J P* 131  (C.A*)* 
v *  g*  (1 8 6 2 ) 3  Sw* 8t Tr* 234 »  164 E .R * 1264# 
tri Robert Baekanear ( l 8 2̂ ) 1  H ood. C.C. 3^2 .

^ E a r l  J o w i t t ,  The D i c t io n a r y  o f  E n g l i s h  L c t .  L o n d o n , 1959,  v o l . !  

^ S t e p h e n . t E  D ig e s t  o f  Cr^nrta-nT Law. 9 t h .  E d v . L o n d o n , 1950,

pr« Dwaraka Bad, v .  P r o f . Saipan- A .I .R . 1 95 3  Ka d . 792  ( a  cose



57S.V . Gupte s ta te s  th at evert though an attem pt to  commit 
rape or sodomy may n ot amount to com m itting rape or sodomy, i t  may 
amount to  b e s t ia l i t y  and would c o n s t itu te  a ground fo r  divorce* T h is  
i s  n o t so a t E n g lish  law* As in  case o f  rape and sodomy, so i n  case  
o f  b e s t i a l i t y ,  i t  must be proved th a t the o ffe n c e  o f  b e s t i a l i t y  was 
committed*^  Xf no more-than an attempt to  commit th e  o ffe n c e  be 
proved , i t  w i l l  not provide a ground fo r  d ivorce to  th e  w ifef^  
although  she can prove cru e lty  on the ground o f  attem pt only* Hbvever, 
i t  i a  n ot e s s e n t ia l  to  prove a crim inal co n v ic tio n  o f  the o ffen ce*
The o ffe n c e  has to be proved £g hovo when a decree o f  d ivorce i s  sued£r\
f o r ,  a s  i t  i s  done in  case o f  ra p e , e .g * ,  in  R* v* a w ife  sought j

a d ecree o f  d ivorce on the ground o f  her husband's b e s t i a l i t y  w ith  a j
mare* The husband had been con victed  a t the C entral Crim inal Court o f  J
the attem pt to commit the o ffen ce  and sentenced  to  imprisonment* At !
th e  m atrim onial s u it  evidence was g iv en  by an e y e -w itn ess  o f  th e a c t  j
o f  b e s t i a l i t y  and i t  was h eld  th at th e  w ife  was e n t i t l e d  to  d ivorce*  |

Thus i t  i s  not n ecessary th a t the accused must be co n v ic ted
o f  th e  o ffe n c e  a t crim inal law* What i s  requ ired  i s  proof o f  th e

61o ffe n c e  a t  matrimonial law and not a mere attempt* Shiva Copal 
gives; a wide J u risp ru d en tia l meaning to  the word ' b e s t i a l i t y '  so as  
to  in c lu d e  b r u tish , ir r a t io n a l ,  and degrading conduct* T h is i s  n ot  
co rrec t*  The word 'b e s t ia l i t y '  has the same meaning under the  
matrimonial, law  as i t  has acquired under SV 377 " b f th e In d ia n -  P e ta l . 
dode, 1860^ and in  E nglish  law .

5?S*V* Gupte, Law o f  M arriage« Bombay, 1961* P*
CAgdres (183^) S C . & P* 3531*

^ D .H . Chau&hari, Tha Eimfln Mf-rMatre A ct. 1956. C a lcu tta , 1957 , 
p i  2 3 8 ; P .V . D eolalkar, The Hindu Marriage A ct. 1959 . H aslk  C ity ,  
1 9 5 9 , P . 1 2 0 .

u . R . (1932 ) 1 73  L .T .Jour. 2 » £
^ S ic iv a  Qopal, The Hindu Code.  A llahabad,  196/f, pv 365*
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CHAPTER X

GROUNDS FOR DIVORCE PECULIAR TO HINDU LAW 

So fa r  ve Have te e n  d isc u ss in g  Hindu grounds fo r  d ivorce  which are  
s im ila r  t a  E n g lish  law* In t h i s  chapterjw i l i  be d e a lt  w ith ) th o s e  
grounds fo r  d ivorce jjwhich do not have any cou n terp arts in  E n g lish  law* 
These in c lu d e  ren u n cia tio n  o f  th e world, con version  to  a  r e l ig io n  
oth er  than Hinduism, le p r o sy  and ven erea l d ise a s e  n ot con tra cted  from 
th e  p e t it io n e r *

1 .  REUUIICIATIOK OF THE WORLD

At Hindu law e ith e r  spouse can p e t i t io n  fo r  d ivorce  onrthe
ground th a t the other p a rty  to  th e  marriage has renounced th e  world

1hy en ter in g  any r e l ig io u s  order* S im ilar p r o v is io n s  e x i s t  a t Hindu law
2. 3in  Kenya and Uganda, w ith  the d iffe r e n c e  th a t th ere  th e  respondent 

must he shown to  have remained in  such order apart from th e  world fo r  
a p er io d  o f  a t  l e a s t  th ree years im m ediately p reced in g  th e  
p r e se n ta t io n  o f  the p e t it io n *  A person1 s  en try  in to  a  r e l ig io u s  order  
o p era tes  a s  a tfc i v i l  death*1, e f f e c t in g  a com plete severen ce from h is  
r e la t io n s  and property* According to  the s a s tr a . when a householder  
s e e s  h is  sk in  w rinkled , h is  h a ir  white and the so n s o f  h is  so n s , he
may r e s o r t  to  the f o r e s t ,  ta k in g  a vow not to  ea t  any food r a ise d  by
c u l t iv a t io n ,  abandoning a l l  h is  b e lon g in gs, e i th e r  e n tr u s t in g  h i s  w ife  
to  h i s  son s or ta k in g  her a lon g  w ith  him> Manu^ says th a t  he should  
r e s id e  i n  th e  f o r e s t ,  prop erly  c o n tr o llin g  h is  se n se s  and l i v i n g  on 
w ater, r o o t s  and f r u it s *  He should wear a sk in  or ta t t e r e d  garment,
the h a ir  o f  h i s  head should be braided and the h a ir  on h i s  body, h i s
beard and h i s  n a i l s  undipped* He should le a d  a l i f e  o t  g rea t  
a u s te r i t y ,  r e c i t in g  the Veda and p r a c t is in g  s o l i t a r y  m editation*

At n ig h t  he should r o l l  about on th e  ground and stand  on 
t ip - t o e  or a lte r n a te ly  stand and s i t  down d uring  th e  day* In  summer he

1 S . 1 3  (1 ) Owl) o f  th e  Hindu Marriage A ct, 1 9 5 5 .
10  ( l )  ( f )  o f  th e  (Kenya) Hindu Marriage and. D ivorce O rdinance,

I960.
S . 9  ( 2 ) (a ) ( l i )  o f  th e  (Uganda) Hindu M arriage and D ivorce  

O rdinance, 1961.
^Baudhayana 1 1 . 6 . 1 1 , 1 6 , S .B .E . ,  v o l .  14.; Manu V I, 2 , S .B .E . ,  

v o l .  25; Vishnu XCIV, 1- 3 ,  s . B . E . , v o l .  7 .
% a n u  V I ,  5- 7 ,  2 1 - 2 5 ,  S . B . E . ,  v o l .  2 5 .
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should expose h im se lf  to  th e  heat o f  the f iv e  fire sjp  during the r a in y
season  he should l i v e  under the open sky and in  w in ter  he should wear
wet c lo th es*  He should dry up h is  b od ily  frame by p r a c t is in g
in c r e a s in g ly  harsher a u s t e r i t i e s ,  l iv in g  w ithout a f i r e ,  w ithout a
h ou se , remaining w h olly  s i l e n t  and avoid ing a l l  th in g s  th a t  g iv e
sen su a l p leasure* He should harbour enmity a g a in st  no oner he should
b le s s  him who cu rses him* The d u tie s  o f  an a s c e t ic  are l a i d  down by n
Gautama in  terms s im ila r  to  th ose o f  Manu* A ccording to  Him an 
a s c e t i c  should be in d if f e r e n t  to  a l l  crea tu res , whether th ey  da him 
in ju ry  or kindness* He should take no in te r e s t  i n  th e  jo y s  and sorrows 
o f  others*

He should worship gods, manes, g o b lin s and R ish is*  He should  
employ h i s  time in  the study o f  Vedas and in. the m ed ita tio n  on the  
m is e r ie s  o f  l i f e  and reb irth *  He must acquire a com plete m astery o f  
th e  s e c r e t s  o f  l i f e * .  H is s a lv a t io n  l i e s  in  a cq u ir in g  knowledge o f  
U ltim ate H eality*  When • r e le a s e 1 i s  obtained the gods r e j o ic e  and th e q
s o u l ' s  t im e le s s  wandering i s  over;: i t  has been r e u n ite d  to  th e Supreme* 
H ie p u r ity  o f l i f e  and r e a l is a t io n  o f  the Real are l i g h t s  fo r  th o se , 
who a re  s t i l l  in v o lv ed  in  the meshes o f  Maya, i* e * ,  th e  m a ter ia l and
s o c ia l  worlds* By e n te r in g  a r e l ig io u s  order, man becomes a fr e e  and

q
r e su rre c ted  s o u l, no lon ger  su b ject to  w orldly c o n s id e r a tio n s?  He must 
n o t  r e c a l l  h is  p ast l i f e ,  but pursue m ed itation , so a s  to  withdraw h is  
mind from the world and concentrate on th e  S e lf  *

TTive f i r e s  are l i t  around th e sa n y a si. These are sym bolic o f  th e  
fa c t  th a t he has co n tro l over h is  f iv e  sen ses and in d ic a te  th a t he has  
become detached from w orld ly  a f fa ir s  by overcoming s e x , an ger, greed , 
lo v e  and pride* The fo o tn o te  to  Manu V It 23 in  S*B.E*, v o l*  25 , P* 202 
e x p la in s  th a t  th ere are four f i r e s  and the heat o f  the sun i s  the  
f i f t h *

^Gautama I I I ,  1 1 -3 6 , 3*B«E*,yol* 2; see a lso  V asish th a  X, 1 7 , 
S*B*E>, vol*  14*

8Baudhayana IX* 6 * 1 1 , 1 3 , S.B*E*, vol* 14; Gautama I I I ,  2 6 -3 3 , 
S*B*E*, vol* 2 ;; K*V* Rangaswami Alyangar, Some A sp ects o f  Hindu View 
o f  L ife  according to  Dharmasastra* Baroda, 1 9 5 2 , pp* 152-153*

9*Kewal Kotwani, Manu Pharma S g stra . Madras, 1958 , pp* 60-63*
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A ccording to  West and Buhler th e  r e l ig i o u s  ord er may fee 
en tered  a t  any tim e a f te r  the com pletion o f  th e  ceremony o f  th e  
I n v e s t itu r e  w ith  the sacred g ird le*  This I s  n o t c o r r e c t ,  because  
I n v e s t itu r e  w ith  th e  sacred  thread s ig n i f i e s  th a t  a boy has reached  
manhood* He s t i l l  h as to  p ass through the th ree  s ta g e s  o f  l i f e  In  
carder to  become competent to  en ter a  r e l ig io u s  orderV The age fo r  such  
re tir e m en t i s  seven ty  years according to  Baudhayana* T h is  i s  
rea so n a b le  because by the time a man has f u l f i l l e d  h i s  sacred  duty o f  
p ay in g  o f f  the th ree  debtd, he must have reached about th e age o f  
sev en ty  years*: As we have seen  Manu says th a t ,  when a  householder s e e s  
h i s  sk in  wrinkled* h is  h a ir  turning w hite and th e  so n s  o f  h i s  so n s , he 
may r e s o r t  to the fo r e s t*  A tw ice-born man who se ek s  f i n a l  l ib e r a t io n  
w ithout having o ffe r e d  s a c r i f i c e s  to  th e  gods, s in k s  downwards ( l* e * ,  
g o es to  h e l l )  • According to  the sa s tr a s  m Hindu p a sse s  through four  
s u c c e s s iv e  s ta g e s  o f  l i f e *1 He spends the f i r s t  s ta g e  In  stu d y in g  the  
V edas, th e second in  b ein g  a  martied man and b e g e t t in g  so n s , a s  
en jo in ed  by the sacred  law , and the th ir d  In  o f f e r in g  s a c r i f i c e s  to  
the gods* R enunciation o f  th e world i s  t e e  l a s t  s ta g e  o f  a  man's l i f e ,  
and th is ; i s  n o t open to  one who has pot pdsfcedothhotigb th e /ab ove  
m entioned th ree  stages*  The v io la t io n  o f  t h i s  r u le  le a d s  to  h e ll*

I* KINDS OF ASCETIC

An a s c e t ic  i s  o f  th ree k in d s, l« e * , N a ish th ik a  Brahamachari,
( l i f e - l o n g  student) Vanaprastha, (herm it In a fo r e s t )  Bhikshu, y a t i  or

12sa n v a s i ( r e l ig io u s  mendicant) * The adoption o f  th e f i r s t  two ord ers  
i s  in c lu d ed  under p r a c t ic e s  to be avoided i n  t h i s  K a li age (p r ese n t

13age) but persons o f  the l a s t  category are s t i l l  found* Bhattacharya

^ W es^ a n d  B u h ler-* A D igest p f  the Hindu London, 1919 , P» 518*
^Apastam ba IX* 9* 2 1 , 1 ,  8 , S .B .E ., v o l*  2; Baudhayana II*  6 .  11 , 

1 2 , S .B .E .,  v o l .  l 4 ;  Manu VI, 35-37 , S .B .E ., v o l*  2 5 , Golapchandra 
Sarkar S a s t r i ,  A T r e a t is e  on Hindu Law. C a lcu tta , 1 9 3 6 , pp* 851-352*

12Gautama I I I ,  2 ,  S .B .E*,  vol* 2; Golapchandra Sarkar S a s t r i ,  A 
T r e a t ise  o r  Hindu Law, p . 6?2.

1 3 e* Bhattacharya, The 'K alivar.lyas1 or P r o h ib it io n e  la  th e  'K a li'  
Ag&, C a lcu tta , 1943, pV 6 8 .
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on th e  a u th o r ity  o f  Vaikhanasa G rlbya-Sutra V III , 9 ,  m entions fou r  
k in d s o f  a s c e t ic ,  namely ,  K uticaka, Bahudaka, Hamsa, and Parana ahamsa* 
A s c e t ic s  o f  the f i r s t  category dwell in. the h erm itages o f  Gautama, 
Bharadvaja, Yajnavalkya, H arita  and the l ik e ,  go round e ig h t  v i l l a g e s  
f o r  b eggin g  and are p r o f ic ie n t  i n  yoga- Those o f  th e  second ty p e , who 
ca r ry  th e  th ree  dandas* (th e  tr id e n t)*  th e  w ater v e s s e l  and th e  y e llo w  
robe* d w e ll in  the houses o f  Brahmarsis and o th er  sa in ts*  eschew meat, 
s a l t  and s t a le  food and beg from seven houses* An a s c e t ic  o f  th e  Hamsa 
order s ta y s  f o r  one n ig h t on ly  i n  a v i l la g e  fo r  every  f iv e  n ig h ts  in  
towns* Members o f  th e  Paramahamsa order d w ell under t r e e s  or  in  
d eser ted  h a b ita t io n s  or on a  cremation-ground*

The above mentioned fo u r  k inds o f  sa n y a si are again  d iv id ed  
in to  two c la s s e s  accord in g  to th e  type o f  s t a f f  th e y  carry* The 
K uticaka and the Bahudaka carry a  Tri-danda ( t r id e n t )  and th e  o th er  
two eka-danda ( s in g le  s t i c k ) ^  The word *danda? o r d in a r i ly  means a  
s ta f f*  The tr id e n t  f ig u r a t iv e ly  used s i g n i f i e s  th r e e fo ld  r e s t r a in t
e x e r c ise d  by co n tr o l o f  tongue, body and mind or word, deed and ; :ov

151-"thought* The Kuticaka and Bahudaka have a  more or l e s s  f ix e d
h a b ita tio n *  A member o f  the former order i s  m aintained by h i s  so n s,
w h ile  one o f  the l a t t e r  would dw ell i n  a h o ly  p la c e  appointed  by th e
sages*' A ccording to  th e  d is t in c t io n  made In the D ig e s t s ,  membership o f

16th e se  two ord ers i s  p ro h ib ited  in  t h is  ’K a il1 age* I t  shou ld  be n oted  
th a t  ir r e s p e c t iv e  o f  t h e ir  ord er, a l l  a s c e t i c s  have th e  same o b je c t ,  
i* e * ,  attainm ent o f  s p ir i t u a l  sa lv a t io n  and f i n a l  l ib e r a t io n  by which 
man i s  saved from the h e l l  o f  l i f e  and reb irth *  A ccording to  th e  
Mahabharata, K uticaka, Bahudaka, Hamsa and Paramahamsa each la t e r  o f  
th e  ord ers I s  su perior to  preced ing one* But to  w hich o f  th e se  ord ers  
a  sa n y a s i b elon gs depends on h is  acharana (a c t  or conduct) o r  th e path

Bhattacharya, The "Kalivar.lyas* o r  P r o h ib it io n s  in  th e tK a li l ; 
Age* ?0 ; see  a lso  P*V. Kane, The H istory  o f  v o l  I I ,
p a r t I I ,  Poona, 1 9 4 1 ,  pp* 9 3 7 ,  959*

^ T h e  A s ia t ic  R esearches, v o l .  XVI, C a lcu tta , 1 8 2 8 , pp* 132-133*
'^B* B hattacharya, The 1 K alivar.lyas* o r  P r o h ib it io n s  in  the tK a ll.f

Aga, p , 7 2 *
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\ r7he trea d s  a f te r  becoming a  sanyasi* The man who becomes an a s c e t ic  
s e v e r s  b is  connection  w ith  tbe members o f h i s  n a tu r a l fa m ily  and, 
b e in g  adopted by b i s  p recep to r , becomes b is  s p ir i t u a l  son* The o th e r  
d is c ip le s  o f  h i s  guru are regarded as h is  b ro th ers , w h ile  the
c o * d is c ip le s  o f  h is  guru are look ed  upon as u n c le s  and in  t h i s  wajr a

7 ftl
s p ir i t u a l  fam ily  I s  e s ta b lish e d  on the analogy o f  a n a tu r a l fam ily*

The p r in c ip le  o f  su cc ess io n  upon which one member o f  an order
o f  a s c e t i c s  succeeds to  another I s  based e n t ir e ly  upon fe llo w sh ip  and
p erso n a l a s s o c ia t io n  w ith  th a t o th er  and a  s tr a n g e r , though o f  th e

19same o rd er , i s  excluded* I f  an a s c e t ic  or a h erm it i s  »  ByHtmrrn. he i s
20c a l le d  a y a t i  or san yasi r i f  a  Sudra. he i s  c a l le d  a  P a ra d es!*

I I # WHO CAN BECOME A SANYASI

According to> th e  dharmasastra the adoption o f  th e  Holy O rders,
i* e * ,  th e  ren u n cia tio n  o f  the world by en ter in g  th e fo u r th  s ta g e  o f

21l i f e  i s  open to the tw ice*b om  c la sse s*  Thus the fo u rth  c a s te ,  th e
Sudyas. cannot become s^ n y a s is* I t  was held  in  Dharmanures v*

22Ylrapandiyam th a t & Sucfra cannot en ter the order o f  y a t i  o r  sa n y a s i. 
so th e  sp ec ia l, r u le s  a p p lica b le  to  the in h er ita n ce  o f  a  Hindu a s c e t ic  
da n o t  apply  to  the e s ta te  o f  a Sudra a s c e t ic ,  u n le s s  th e re  i s  p ro o f  
o f  any general o r  sp e c ia l  usage* T his case was fo llo w ed  in  H arish v .

2 ?  pi -

and in  Narasinhdas v* Khanderao. where a  s im ila r  con clu sion  
was reached in  ho ld ing  th a t a Sudra could not become a  sa n y a si or a  
y a t i*

^Ramakrishan v* S r in iv a sa ra o * A .I.R .. I960 Andh* Pr* 449*
^ S ita l  v* Sant. A*I*R* 1954 S.C* 606 a t  p* 613*
^ Khuggender v*; Sharupgir (1879) 4 Cal* 543*
^°Giyana v* (2 8 8 ?) 10  Mad:* 3 7 5 *
pr

K.V* Rangaswami Afyaaxgar, Some A spects o f  th e  Hindu View o f  L ife  
a e t q  Dharm asastra. p . 152 ( sanvasa i s  open o n ly  to  p erson s o f  
the: f i r s t  varna) *

^^frarmapurarn v* Virapandlyam (1899) 22 Mad* 302; se e  a lso
Y a ith H in g a  (191?) 40 Mad* 8 4 6 ; Spbhaddi v* GflhiSfl

(1 9 2 4 ) 4 6  A ll*  616 .
^% a rish  v* A tir  (1913) 4°  C al. 545; P*V. Kane, H is to r y  o f  

Dharmasastra. vol*  I H ,  Poona, 1946 , p* 765*
^h a r a s in h d a s  v* Khanderao. A .I.R . 1922 Bort* 295; se e  a lso  T.P* 

Gopalakrishnan, Hindu Marriage Law. Allahabad, 1957 , p . 15 ;;d*R* 
Gharpure, Hindu- Lany* Poona, 1921, p* 321 .
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Hindu g a s tr ic  r u le s  could  be m odified by custom or usage* I t
haa been seen  above th a t s in c e  a Sudra cannot become a sa n y a s i. th e
s p e c ia l  r u le s  o f  Hindu law  by which su ccession  to  th e p rop erty  o f  a
Hindu a s c e t ic  i s  reg u la ted  are n ot a p p licab le  to  a Sudra a s c e t ic  but.
t h i s  law  was not fo llow ed  in  The Secretary o f  S ta te  fo r  In d ia  v .

25Sambasivam. where i t  was h eld  th at a d is c ip le  o f  a Sudra a s c e t ic  who 
d ie s  w ith ou t le a v in g  any blood r e la t io n e , I s  an h e ir  o f  th e l a t t e r  
under th e  Hindu law* In  t h i s  case  the r u le s  o f  Hindu law  a p p lic a b le  to

pg
tw ice-b orn  c la s s e s  were ap p lied  to  a  Sudr^> Manu, a  g r e a t S m ritik ar ,
h im se lf  s ta te d  th a t a  person i s  Judged by h i s  a c t io n s  and n o t by h i s
b ir th ,o n ly ,  e . g . ,  i f  a  Sudra has the q u a l i t ie s  o f  a Brahmin~ he i s  n ot
to  be tr e a te d  a s  a Sudra.  On the contrary i f  a Brahmin i s  devoid  o f
good q u a l i t ie s  and v ir t u e s ,  he i s  a Sudra. The c a s te  system , which was
o r ig in a lT y  based on th e  occupation  o f  a man, and accord in g  to  which
th e Sudras ranked lo w est in  Hindu s o c ie ty , i s  in c o n s is t e n t  w ith
p resen t dem ocratic n a t io n s , so the o ld  view  th a t a Sudra cannot be a
sa n y a si i s  u n lik e ly  to  be maintained* Moreover, th ere  are Hindu s e c t s

27which admit Sudra^ as a s c e t ic s ,  i f  they are q u a li f ie d  o th e rw ise , 1 e . g . ,
the r e l ig io u s  se c t  known a s  B a ira g is  i s  not con fined  to  th e  tw ice-b orn

23c la s s e s ,  but the order o f  in h er ita n ce  a p p lica b le  to  th e  e s ta t e  o f  a
2§Hindu a s c e t i c ,  i s  ap p lied  to  a B airagi on th e  ground o f  custom. The 

Hindu Marriage A ct, 1955 p rov id es no in d ic a t io n  o f  what i t  means by 
f,ren u n cia tio n  o f  the world11, which may be a m atter o f  f a c t  or o f  law*
I f  the l a t t e r ,  presumably the o ld  d ec is io n s  apply*. Rgmakrighan v .  
S r in iv a sa r a o ^  seems to  su ggest that i t  i s  a q u estio n  o f  fa c t*

^ T h e  Secretary o f  S ta te  fo r  In d ia  v* SamhasivaB ( 1 9 2 1 ) *4 Mad*
704*

2®Manu 64-65, S .B .E .,  v o l .  25; Yaj. 1^ 9 6 , Ya.inavalkya S m r iti. 
Book I ,  The Achara Adhyaya, tra n sla ted  by S r is a  Chandra V idyam ava, 
A llahabad , 1918$ Golapchandra Sarkar S a s tr i ,  A T r e a t is e  on Hindu Law. 
pp*: 144-145; P#** Kane, H isto ry  o f  Dharmasastra*; v o l .  I I ,  p art I I ,  
p* 9 4 6  (women and Sntiras may adopt sanyasa) .

^G olapchandra Sarkar S a s t r i ,  A T rea tise  on Hindu Law, pp. 855-854; 
W©st and BuhLer, A D ig es t  o f  Hindu Law, p . 519*

Sadhtt v .  B a ld evd asil (191S) 39 Bom. 168 .
The C o llec to r  o f  Dacca v .  Jaeat Chtmder (1 9 OI) 28 C&L. 608.

*50•^Ramakrlehaa v.‘ Srinivasarao. A.I.R. i 960 Andh. Pr.' 449.
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III,,. RENUSCIATION MUST BE COMPLETE

In order to  be a ground fo r  d ivorce ren u n cia tio n  must be f in a l
and com plete withdrawal from ea r th ly  a f f a ir s .  The mere fa c t  th a t  a
person  d e c la r e s  h im se lf  to; be a san yasi or d re sse s  l i k e  on e, w i l l  not
s u f f ic e  f o r  t h i s  purpose* In order to  be c i v i l l y  dead i t  i s  n ecessa ry
th a t  h i s  en try  in to  th e  r e l ig io u s  order should be ir r e v o c a b le  so a s to
make i t  c e r ta in  th a t he w i l l  n o t change h i s  mind and re tu rn  to  h is
fam ily?" A man cannot, m erely by c a l l in g  h im se lf  a sanyasi^ change h i s
s ta tu s  and b rin g  about h is  c i v i l  death; th ere  must be i n i t i a t i o n  by a

32guru in to  th e  order o f  sa n y a sis  by the appropriate mantra.
The e s s e n t ia l  c h a r a c te r is t ic  o f  an orthodox sa n y a si i s  the  

relin q u ish m en t o f  a l l  property and w orld ly  concerns and even th e  
d e s ir e  fo r  them* T herefore, when a  person makes a  w i l l  b efo re  becoming 
a sa n y a si and th e  w i l l  ex p ress ly  s ta te s  th a t i t  i s  to  take e f f e c t  
from th e  date o f  h i s  d ea th , not from the date o f  h i s  becoming a 
sa n v a s i. and th a t during h i s  l i f e t im e  he w i l l  r e ta in  co n tro l over h is  
p ro p erty , th e  term s o f  the w i l l  show th a t there i s  no com plete and 
f in a l  ren u n cia tion  such a s  the law requ ires?^  S im ila r ly  i n  Gouri v* 
N ia d e r ^  i t  was h eld  th a t a  Brahmin^ who had l e f t  h is  home in  ea r ly  
l i f e  and s e t t le d  i n  C a lc u tta , where he l iv e d  the l i f e  o f  a  Hindu 
mendicant and p r a c tise d  r e l ig io u s  a u s t e r i t ie s  but d ressed  h im se lf  in  
ord in ary  c lo th e s , d ep o sited  montey; on in t e r e s t  and acquired  p rop erty  
in  th e  Punjab, cannot be taken  to  have renounced th e  world and was n o t  
a yat&  or r e l ig io u s  a s c e t ic  in  Hindu law . The very  f a c t  th a t he d e a lt  
w ith  and had co n tr o l over secu la r  property was in c o n s is te n t  w ith  the  
d u t ie s  o f  am a sc e tic*

In  V* S r in iv a sa r a o ^  th e man whose ren u n c ia tio n  was
in  d isp u te  used to  d ress  l i k e  a  san vasi but had n o t  ceased  to  tak e

ffto a ii v~ Hanmaraddi (1934) 58 Bom* 536*
^Satyanarayana v* Hjndu R e lig io u s  Endowments Board* A,I*R* 1957  

Andh. Pr* 824*
^ Parshottam v* D esa ib h ai* A*I*R* 1932 Bout* 45®.
^ G o u r i v* N iader (1913-1914) 18 C*W*H* 5 9 *
3 5 Ramflkrishan v l  S r in iv a sa ra o * A.I.R* i 960  Andh, P r , 449*
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I n te r e s t  in  th e  w orld ly  a f fa ir s *  The evidence showed th a t  he was th e  
head o f  th e  fam ily  and used to  keep account o f  the exp en ses fo r  the  
m aintenance o f  th e  fam ily* He wrote a hook, ffN ectar o f  Grace11; i t  i s  
a tr a n s la t io n  o f  the Rubayat o f  Omar Qafram and he r e c e iv e d  r o y a l t ie s  
therefrom * He had money in  the hank and l iv e d  in  a  house w ith  h is  
family*. I t  was h eld  th a t he had not renounced th e  world* The 
p u b lic a t io n  o f  l1H ectar o f  Grace11 shows th a t i t  cou ld  n o t have been  
undertaken by â  jg g m a ii, because any tr a n s la t io n  o f  Omar Qayam would 
in v o lv e  the a p p lica tio n  and engagement o f  h i s  mind to  th e w orld ly  

a f fa ir s *
Entry in to  th e  fourth  sta g e  o f  l i f e  by re n u n c ia tio n  o f  th e  

world i s  done by form al r i t e s *  An im portant and sym bolic a c t  in  th e  
ceremony i s  in i t i a t i o n  by a guru* The whole procedure ta k e s  fo r ty  four  
days* The p ro sp ectiv e  san yasi i s  required to  perform  th e  e ig h t  
ghradHhfl-g or  tw elve accord ing to some a u th o r it ie s*  These e ig h t  
shraddhas are sa id  to  be to  D evas. R is h is * D ivyag* Manushas* Bhutas* 
P it r u s . Matrus. and o n ese lf*  The performance o f  th e  Jeeva  Shraddham or  
At.mq Shrad^hap i s  the l a s t  o f  the p re lim in a r ie s  b efore  c i v i l  death  
ta k es  p lace*  The r^ ^ u n eeh  should a lso  perform th e P ra .lap ati s a c r i f i c e ,  
which in v o lv e s  r e lin q u ish in g  o f  a l l  the w ealth  and abandonment o f  
w orld ly  a f f a ir s ,  i* e * , he must g ive  up P utreshana* V itteshana* 1 ; 
Lokeshana. and tak e up to  Bflflkfthachfrri[am* He should  then  r e c i t e  the  
T r iv r it  Pr'^ga-qna a f t e r  which there fa n o t t fr n ln g  l)abk*'Aft&f t h i s :
th h :  Prasha Man tram, which in v o lv e s  complete ren u n c ia tio n  o f  th e  w orld , 
h i s  fa m ily , h i s  ch ild ren  and h i s  property, I s  performed*

In  Kondfll  v* ^ varn ^  i t  was h e ld  th a t th e  e s s e n t ia l s  o f
are th a t th e p o stu la n t for  Sanyasam should perform  th e  

n e c e ssa r y  r i t e s  and cerem onies p rescribed  by th e  sa s tr a s*  in  p a r t ic u la r

TKondal v* Swamulavaru, A*I*R* 1918 Kad* 4P2j B ald er v* Arya. 
A.I*R* 193 0  A ll*  643 ( th e  performance o f  P r a ia p a th iy e g h ti Homam i s  
e s s e n t ia l  and i s  the f in a l  ceremony) ; Ramdhan v* Palmer C1910) 14 
C*W,N* 1 9 1  ( th e  V ir a la  Homam ceremony i s  e s s e n t ia l  fo r  th e a tta in m en t  
o f  th e  s ta tu s  o f  a sa n y a s i)r  se e  a lso  K*V* Rangaswami A iyangar, A sp ects  
o f  th e fio c ia l and P o l i t i c a l  System o f  Manusmriti* Lucknow U n iv e r s ity ,  
1949* P* 14°?; g i t a l  v* Sant,  A.I*R* 1954  S.C* 60S C r ite s  and cerem onies  
are e s s e n t ia l ,  for  en try  in to  th e  r e l ig io n s  order) *



the: Pr a .1 ap a th iv e  sh t  i  or A gpeshti and the V ira la  Homam and f i n a l l y  
r e lln q u ls h is h  a ll. property and w orld ly  con cers and even a l l  d e s ir e  fo r  
them* A t th e  end o f  th ese  cerem onies the p o stu la n t h as no p roperty  a t  
a l l  fo r  even the s a c r i f i c i a l  v e s s e l s ,  i f  th e y  are o f  wood, must be 
burnt in  th e  f i r e  and, I f  th ey  are: o f  m eta l, must be g iv en  to  th e  
p r ie s t*

A san yasi becomes dead to  the world from the tim e d f .h is  eh try  id  to  
th e  h o ly  ord er , th e re fo re , a w i l l  made by him ta k e s  e f f e c t  from the

. ; I t?\r fCc
date o f  n te and n o t from h is  death* The p o s it io n  o f  an
a s c e t i c  a t  Hindu law i s  s im ila r  to  the s ta tu s  o f  a monk a t  E n g lish  law*

"zn
A ccording t o  P o llo c k  and M aitland a monk or nun cannot acquire or  
have any p rop erty  r ig h t s j  when a  man becomes •p ro fessed  in  r e l ig io n 1, 
h i s  h e ir  a t  once in h e r i t s  from him any lan d  th a t he h a s , and, i f  he 
has made a  w i l l ,  i t  ta k es e f f e c t  a t  once, a s  though he were dead* I f  
a f t e r  t h i s  a  kinsman d ie s  le a v in g  lan d , which, accord in g  to  the  
ord inary rt& es o f  in h er ita n ce  would descend to  him, he i s  overlook ed , 
a s  though he were no lo n g er  in  the lend o f  th e  l iv in g ;  the in h e r ita n ce  
m isses  him and p a sses  t o  some more d is ta n t  r e la t iv e s ;  n oth in g  d escends  
to  him , fo r  he i s  a lready dead*

2 .  CONVERSION TO MOTHER RELIGION.

I t  h as been shown in  the second chapter th a t accord in g  to  th e  
s a s tr a s  a  Hindu marriage once performed b efo re  the n u p t ia l  f i r e  w ith  
th e  sacred  form ulae i s  irrev o ca b le  and s u b s is t s  not o n ly  during th e  
l i f e t im e  o f  both th e  spouses, but a lso  in  the next world* The w ife  
b ein g  a  g i f t  from gods and marriage being a  sacram ent, i t  cou ld  n o t be
d is s o lv e d  by human act so th a t conversion to  another r e l ig io n  by one or

38b oth  sp ouses d id  n o t d is s o lv e  the marriage* In  Gulaohammad v* Emperor* 
a  Hindu m arried woman was fra u d u len tly  taken away from her Hindu : 
husband and converted t o  Islam , under circum stances which amounted to  
compulsion* A fter  th e  con version , the accused a Mohammadan, m arried her  
accord in g  to Muslim r i t e s *  She remained a t  h i s  p la ce  a g a in st her w ish

^F*. P o llo c k  and F*W*, M aitland, The H isto ry  o f  E n g lish  Law. 
Cambridge, 1911 * vo l*  I ,  p* 434*

^Gulmohammad v* Emperor. A.I*R* 1947  Nag. 1 2 1 *
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fo r  about one year, u n t i l  she was rescued from M s custody under a  
warrant o f  a m agistrate,. The accused m aintained t h a t , by con version  to  
Islam , her Hindu marriage was d isso lv ed  and she was l e g a l l y  m arried to  
him , I t  was h e ld  th a t the conversion  o f  a  Hindu w ife  does n ot in  so 
fa c to  d is s o lv e  her marriage and she cannot during her husband's  
l i f e - t im e  co n tra ct a  v a l id  marriage w ith  another p erson , A s im ila r  
view  was taken, by th e  C alcu tta  High Court i n  th e  m atter o f  Ram Kumari, 
where i t  was la id  down th a t  th ere  i s  no authoruty i n  Hindu law  fo r  th e  
p r o p o s it io n  th a t an a p o sta te  i s  absolved from h i s  m a r ita l o b l ig a t io n s ,  
so co n v ersio n  to  Mahommedanism, does not d is s o lv e  a  Hindu marriage* A 
sacred  and solemn r e la t io n  l i k e  marriage cannot be regarded as  
term inated  sim ply by th e  change o f  f a i th  by e ith e r  sp ou se ,

A Hindu marriage I s  n o t d isso lv ed  i f  both  th e  sp ou ses adopt 
C h r is t ia n ity ^  Conversion to  another r e l ig io n  o p e r a te s  a s  degrad ation  
a t  Hindu law  and the convert i s  regarded as an out ca ste*  The 
unconverted spouse i s  f u l l y  j u s t i f i e d  in  abandoning the o th er  and 
r e fu s in g  to  coh ab it, but tM s  never op erates a s d ivorce#  That i s  why 
th e Hative; Converts' Marriage D isso lu tio n  A ct, 1866 was p a s s e d ^  under 
which a  con vert t o  C h r is t ia n ity  could sue the o th er  spouse f o r  
r e s t i t u t io n  o f  con jugal r ig h t s  and, in  case  th e  unconverted spouse 
re fu se d  to  comply w ith  th e  ord er, the marriage was d isso lv ed #  TM s Act 
provided  no re c ip ro c a l r ig h t  to  th e unconverted spouse to  sue fo r  
divorce* The p o s it io n  o f  the unconverted spouse h as been improved by 
S# 1 3  ( l )  ( i i )  o f  th e  Hindu Marriage A ct, 1955 under which e ith e r

^ I n  th e  m atter o f  Ram Kumari (1891) Cal# 246 , 2?I ;  t M s  ca se  was 
fo llo w ed  by th e  Madras High Court in  Budansa v* Fatim a (1914) 2 2  Ind* 
Cos*- 697? Mt, Nandi v* Emperor, A*I,R* 1920 Lah, 379 ( th e  mere 
con version  does n o t d is s o lv e  the m arriage, which cou ld  be d is s o lv e d  by 
a co u rt o f  la w ) ;• see a lso  Golapchandra Sarkar S a s t r i ,  A T r e a t is e  on  
HjndnLaw>pp*,172^6^jl*D#M , D er re tt , "The C on vert's Polygamous 
Marriage" X1965) 67 Bom* L#R., ,-Journal, 71 a t  p* 73*

^°T hap ita  P eter  v ,  Thapita Lakshmi (1894) 1 7  Mad* 235; Gobardhan 
v ,  Jasadamoni (1891) 18  Cal* 252#

^ A dm inistrator-G eneral o f  Madras v* Anandachari ( 1 8 8 6 ) 9 Mad,
466 , 470? The Gnvernment o f  Bombay v ,  Ganga (1 8 8 0 ) 4 B0m* 330#



spouse can sue the other fo r  d ivorce on the ground th a t  the respondents 
has ceased  to  be a Hindu by conversion to  another r e l ig i o n .  The word 
•Hindu* in  t h i s  sen se does not mean Hindu by r e l ig io n ,  but covers  
v a r io u s  s e c t s  o f  Hinduism, e . g . ,  J a in s , B uddh ists, S ik h s, ectnv In o th er  
words 'Hindu1 i s  to  be understood so a s  to  in c lu d e  th o se  p eop le who 
are su b jec t to Hindu Marriage A ct, 1955* A person  o f  non-Hindu o r ig in  
can a ls o  become a  Hindu. In  MorarJi v .  A dm in istrator-G eneral o f  
M a d r a s i a  European lad y  who had l iv e d  in  In d ia  fo r  t h ir te e n  y ea rs  
became form ally  converted to  Hinduism. She adopted a Hindu name, 
Sulochana, and married a  Hindu accord ing to  V edic r i t e s .  She r e s id e d  
in  I n d ia  t i l l  her d eath , and was cremated in  a  Hindu crematorium. I t  
was h e ld  th a t  she was a Hindu and, th e r e fo r e , su b jec t  to  Hindu la w .

I t  was h e ld  in  Resham v .  Khuda th a t  con version  to  another  
r e l ig io n  req u ires  no other proof than a p e r so n 's  d e c la r a t io n , the o n ly  
co n d itio n  b ein g  th a t the d ec la ra tio n  should be d e f in i t e  and v o lu n ta ry .  
A genuine conversion  i s  one which has a c tu a lly  ta k en  p la c e  w ith  th e  
n ecessa ry  fo r m a lit ie s .  Once i t  i s  proved a s  an accom plished  f a c t ,  th e  
court i s  n o t  concerned w ith the m otive o f  the co n v er t. A mere 
d e c la r a t io n  o f  con version  i s  n o t enough^ Some r e l ig i o n s ,  e . g . ,  
C h r is t ia n ity  and Iglam  have e s s e n t ia l  cerem onies o f  co n v ersio n . In  
order to  be e f f e c t iv e ,  there must be r e a l  and com plete con version , 
accompanied by the n ecessary  fo r m a lit ie s ,  u n le ss  th ere  i s  custom or  
usage to the contrary , in  t^hich case th e  emphasis i s  on th e  p r e v a ilin g  
sentim ent and usages o f  the community and i t  i s  i t s  approval or  
d isap proval which should be the governing f a c t o r ^  M otive may be 
r e le v a n t  where a person  undergoes conversion  fo r  th e  purpose o f

^ M o r a r ii v .  A dm inistrator-G eneral o f  Madras (1929) Mad. 16 0 .
^^Resham v.1 Khuda. A .I .R . 1938 Bah*- 4-82; fo llo w ed  i n  Mt. Ayesha v .  

Subodh. A .J .R . 194-9 C al. if36* where i t  was h e ld  th a t  th e  m otive o f  th e  
convert i s  im m aterial in  d ec id in g  whether th ere  has been  a  con version  
from one r e l ig io n  to: another.

^^amayya v .  J .  E liza b eth . A .I .R . 1937 Mad. 172; se e  a ls o  Vermani 
v .  V .f A .X.R. 1943 Bah. 51 a t  52 (S p e c ia l  B ench).

^^Per Krishnaswami Ayyangar J . in  Durdaprasada v .  Sundarsanaswami 
I .L .R . 1940  Mad. 653, 660, 668.
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com m itting a fraud upon the personal law* However,, i f  a Hindu becomes 
a  C h r is t ia n , there i s  n o th in g  to prevent him from r e v e r t in g  to  
H induism ^ But i f  th e  unconverted spouse has got a decree o f  d ivorce  
under S* 1 3  ( l )  ( i i )  o f  th e  Hindu Marriage A ct, 1955 , He cannot cla im  
h i s  Hindu w ife  back*

3 ,  LEPROSY

Under S* 10 Cl) (c )  o f  th e  Hindu Marriage A ct, 1 9 5 5  e i th e r
p a rty  to  the marriage can p e t i t io n  for  a decree o f  j u d ic ia l  sep a ra tio n
on the ground th a t  th e other spouse has been s u f fe r in g  from v ir u le n t
form o f  le p r o sy  fo r  a p er io d  o f  not l e s s  than  one year* If,h o w ev er ,
th e  d ise a s e  has been v ir u le n t  and incurab le and has p e r s is te d  fo r  a
p eriod  o f  three y ea r s  im m ediately preceding the p r e se n ta t io n  o f  th e
p e t i t i o n ,  a decree o f  d ivorce can be sued fo r  under S* 1 3  ( 1 ) Civ) o f
th e  same Act* The p r a c t ic a l  r e s u lt  I s  the same, b ecau se , i f  ju d ic ia l
se p a ra tio n  h as been obtained  on the ground o f  le p r o sy  and th e  p a r t ie s
have f a i l e d  to  resume co h a b ita tio n , e i th e r  p arty  can p e t i t i o n  for
d ivorce  under S* 13 ( l )  C v iii)  o f  the Hindu M arriage A ct, 1955* Thus a
p er io d  o f  three years has to  e lapse before the m arriage cam be
d isso lv ed *  Under b oth  th e  c la u se s  the p e t it io n e r  has to  prove th a t th e
le p r o sy  i s  o f  v ir u le n t  type* The word •v iru len t*  has been d efin ed  as
•p o iso n o u s, venomous, dead ly , noxious, extrem ely se v e r e , m alignant,
b i t t e r ,  s p i t e f u l ’^  I t  i s  •ch aracterised  by the p resen ce o f  corrupt or

49poisonous m atter or by extreme malignancy or v io le n c e * ♦ C ases r e la t in g
to  e x c lu s io n  from in h e r ita n ce  on the ground o f  th e  cla im an t*s s u ffe r in g

50from v ir u le n t  and aggravated form o f  le p r o sy  show th a t ,  i n  order to

v* Munuswamv (1951) l  M*L*J* 694; se e  a lso  Golapchandra 
Sarkar S a s t r i ,  A T r ea tise  on Hindu Law* p . 67*

^H indu  Marriage Amendment A ct, 1964 (Amendment o f  S* 13 o f  the  
Hindu M arriage A ct, 1955) *

^®Henry C e d i  ® yld, The Univers a l D ictio n a ry  o f  th e  E n g lish  
Language. London, 1 9 3 2 .

^ A .H . Murray, A Naw Engli s h  D iction ary  o h  H lsto r lc a o  P r in c ip le s .  
Oxford, 1928, vol. X.

^ ° J a n a r d h a n  v .  Go-pal ( 1868) 5  Bom. H . C o u r t  1 4 5 ,  1 4 6 .
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operate a s  a d is q u a li f ic a t io n  fo r  in h er ita n ce , th e  le p r o sy  has to  be o f
a g o n is in g , san iou s or u lcerou s type* Deform ity and u n f itn e s s  fo r  s o c ia l
in te r c o u r se , a r is in g  from the v ir y le n t  and d is g h s t in g  n atu re o f  th e

51d is e a s e , are the most s a t is fa c to r y  te s ts *
Under S* 1 3  ( l )  ( iv )  o f  th e  Hindu Marriage A ct, 1955* in  

a d d itio n  to  b ein g  v ir u le n t  the le p ro sy  must be incurable*. In
cp

Annan urn am m a v*. Anna, a  w ife  p e t it io n e d  for d iv o rce  on th e  ground 
th a t  her husband had been su ffe r in g  from a v ir u le n t  and in cu ra b le  form  
o f  lep ro sy #  The husband1 s  defence vas th a t the le p r o s y  from which he 
su ffe r e d  was o f  a  m ild and n o n -in f  a c t iv e  ty p e , th a t  he was tr e a te d  in  
the le p r o sy  h o sp ita l and was cured o f  the symptoms o f  th e  d isea se*  
M edical evidence showed th a t th e  word 'cu re9 could  not be a p p lied  to  
le p r o sy , but fu rth er  advance could  be arrested ; a person  s u f fe r in g  
from th e  d isea se  could Improve h is  skin and the leprosjr from which the  
respondent was s u ffe r in g  could be arrested  by treatm ent* I t  was h e ld  
th a t  every  type o f  le p r o sy  cannot be considered • v ir u le n t 1 which o n ly  
a p p lie s  when the d ise a se  i s  m alignant or venomous; th e  respondent was 
not s u ffe r in g  from •v ir u le n t 1 leprosy*

The word • in cu rab le  • accord ing to  Murray1 s  ^ and th e  Oxford  
D ic t io n a r ie s  means •in cap ab le o f  being healed  by m edicine o r  m edical 
s k i l l*  • As m entioned in  the above case o f  Annantira^imna v- Anna le p r o sy  
cannot be cured but i t s  advance can be arrested* I n c u r a b il i t y  can be 
e s ta b lis h e d  by evidence th a t continuous treatm ent has proved  
in e f f e c t iv e  or- by m edical evidence a s  to  the nature o f  th e  r e sp o n d e n ts  
a f f l i c t io n *

5kIn  th e  recen t case o f  Annapurna v* H abakishore, th e  husband 
p e t it io n e d  fo r  d ivorce on the ground th at h is  w ife  had su ffe r e d  from

^ Kavarohana v* Subbarava (1913) 19 lad# Cas. 690 (Mad* H. Ctv) ;
fo llo w ed  in  Raiu v* Ramaswamv (I91*f) 23 lad* Cas. 968 (Mad*: H* Ct*) •

^2jffl3ESB2tttLSSEa Anna, A .I.R # 1963 Andh* Pr* 312*
5 3A.H^ Murray, A New E n g lish  D ic t ionary on H is to r ic a l  Pr in c ip le s .  

O xford, 19°1» v o l#  V; W illiam  L i t t l e ,  H*W, Fowler & JY Coulson, Thg 
Shorter Oxford E n glish  D iction ary  on H isto r ica l Prlnqflpjfftg, Oxford, 
1933.

Ann an urn a v*. Habakishore. A.I.R* 1965 Orissa 72*
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v ir u le n t  and incurab le lep ro sy  fo r  n o t l e s s  than  th ree  years* The f a c t  
th a t  th e  w ife  had lep ro sy  was n o t d isputed  hut i t  was h e ld  th a t  the  
onus o f  p ro o f was on the hushand to: e s t a b l i s h  th a t th e  le p r o sy  was n o t  
o n ly  v ir u le n t  hut a lso  incurable* There i s  no p r o v is io n  in  th e  Hindu 
Marriage Act* 1955 empowering the court to  keep th e  p a t ie n t  under 
o b serv a tio n  or to  g iv e  the respondent the opportun ity  to  undergo 
treatm ent b efore ©ranting a decree o f  divorce* The p e t i t io n e r  has t o  
p rove th e  ^ in c u r a b ility 1* o f  the d isea se*  Very s tr in g e n t  c o n d itio n s  
have been imposed by th e  L eg is la tu re  to  prevent d is s o lu t io n  o f  m arriage 
on  f r iv o lo u s  grounds or without an attem pt to  cure o f  what may be a  
cu rab le  d isease*

In  a d d itio n  to the rem edies provided by tfte Hindu M arriage Act* 
1 9 5 5 » a w ife  i s  j u s t i f ie d  in  l i v i n g  separate from her husband and 
c la im  separate  resid en ce and maintenance on the ground th a t he i s  
s u f fe r in g  from a loathsome and v ir u le n t  lep rosy*^  Leprosy i s  a problem  
In  India* and i t s  cure i s  len g th y  and co s tly *  One o f  th e  ways o f  
p rev en tio n  i s  to reduce the chance o f  in fe c t io n ,, so i t  i s  reason ab le  
th a t  a  spouse should n ot be fo rced  to  run th e r i s k  o f  co n tra c tin g  t h i s  
p a in fu l and d isa b lin g  malady from the o th er  spouse* I t  i s  in  th e  
in t e r e s t  o f  prevention  o f  the d ise a se  a s w e ll  as th e  in t e r e s t  o f  th e  
h e a lth y  spouse th at the Hindu Code p rov id es th e  rem edies mentioned*

2̂  VEHEREAL DISEASE

Under 5* 10  Cl) (d) o f  th e  Hindu M arriage Act*. 1955* e ith e r  
p a r ty  to  a  marriage can p e t i t io n  fo r  a  decree o f  j u d ic ia l  sep a ra tio n  
on th e ground th at the other spouse* fo r  a p eriod  o f  n o t  l e s s  than  
th r e e  y ea rsf^  has been su ffe r in g  from a v en erea l d is e a s e  in  a  
communicable form* th e  d ise a se  n o t having been co n tra cted  from th e

^ Sheepappayya v .  Ra-tamma. A .I .R . 1922 Mad* 399 = k5 Mad. 812; se e  
a ls o  S* 1 8  ( 2 ) Cc) o f  the Hindu Adoptions and M aintenance Act* 1956;

^^Hjndn Marriage Amendment Act* 1956 (73  o f  1956)*
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57p e t it io n e r *  A decree fo r  d ivorce c m  be had on th e  same ground under 

S* 313 (3.) (v ) o f  the Hindu Marriage A ct, 3.955* th e  d if fe r e n c e  between  
th e  two c la u se s  being th a t the p ro v is io n , th a t  th e  d is e a s e  should n ot  
have b een  con tracted  from the p e t it io n e r  does not: appear under th e  
3Latter* However, t h i s  d e f ic ie n c y  i s  made up by S* 23 ( D  (a ) o f  th e  
Hindu M arriage Act:, 1955 under which the court i s  req u ired  to  be 
s a t i s f i e d  th a t  the p e t it io n e r  i s  not tak in g  advantage o f  h i s  own wrong, 
th e r e fo r e , i f  the p e t it io n e r  h im se lf has communicated th e  d ise a s e  to  
t h e  resp ond en t, he Cthe p e t it io n e r )  w i l l  n o t  be e n t i t l e d  to  r e l i e f  
under t h i s  clause*.

S y p h i l i s ,  gonorrohea and s o f t  chancre have been d efin ed  a s  
v e n e r e a l d is e a s e s  under th e (E n glish ) V enereal D ise a se s  A ct, 1917* 
order t a  be & ground fo r  d ivorce or j u d ic ia l  se p a r a tio n , th e  v e n e r e a l  
d is e a s e  must be o f  communicable form* The word 1 communicable f means
communicable to  any p erson , e*g* , to the other spouse or to  the c h ild

58o f  th e  marriage* In  Lawrence v* L*, where th e  w i f e ' s  s y p h i l i s  was 
communicable to  the c h ild  o f  the marriage but n ot to  th e  husband, th e  
husband was h eld  e n t i t l e d  to a decree on th e ground o f  h i s  w i f e ' s  
v e n e r e a l d isea se*

The p e t it io n e r  must prove that the respondent has been i f : ; '  
s u f fe r in g  from such d ise a se  fo r  a  period o f  a t l e a s t  th ree  years*
T h is  t im e - l im it  has been c r i t i c i s e d  on the ground th a t a person  should  
n o t  be com pelled to  l i v e  and cohabit w ith  another fo r  such a  lo n g
p er io d , in  continuous danger o f  being in fe c te d  w ith  th e  d isea se*  The

59t im e - l im it  i s  absurdly unreasonable*; However, i t  should  be noted  th a t  
th e  p&Llcar o f  the L e g is la tu re  i s  to  d iscourage premature recou rse  to  
d iv o r c e , when there i s  a  p o s s ib i l i t y  o f  th e d ise a s e  b e in g  cured by

^ I d e n t i c a l  grounds fo r  ju d ic ia l  separation  and d iv o rce  e x i s t  
under s e c t io n s  23 and 27 o f  the S p ecia l M arriage A ct, 1954* but u n lik e  
S* 10  ( l )  (d) and S* 1 3  ( 1 ) (v ) o f  the Hindu Marriage A ct, 1955* the  
same wording has been used under both the s e c t io n s  2 3  and 27  o f  th e  
S p e c ia l  Marriage A ct, 1954* P ro v is io n s  fo r  d ivorce  or j u d ic ia l  1: 
se p a r a tio n  on the grounds o f  le p r o sy  and v en erea l d ise a se s fd o  n ot 
appear i n  the Kenya or Uganda Ordinances*

58^ L*m»ence v* L*, June 2 , 1954 (unreported) c i t e d  in  Raydon on 
D iv o rce* London, 1964, pp*. 121- 1 2 2 *

^ S h i v s  Go p a l , Tba Hindu Code* A llahabad, 1964* P«- 358*



medical, treatm ent* Moreover, the communication, o f  a v en er ea l d is e a s e  
by on e spouse to, another can he pleaded as c r u e lty  i f  th e  l a t t e r  
p e t i t i o n s  fo r  a. decree o f  ju d ic ia l  sep aration  under S* 10 (1) (b) o f  
th e  Hindu Marriage Act* 1955* I f  the p a r t ie s  do not resume 
co h a b ita tio n  fo r  a  period  o f  two y ea rs  or upwards a f t e r  th e p a ss in g  o f  i 
such a  decree* a p e t i t io n  fo r  divorce can he p resen ted  under S* 13  ( l )  
( v i i i )  o f  the Hindu Marriage Act* 1955*

The (E n glish ) Matrimonial Causes Act* 1950 does n o t  e x p r e ss ly
make ven erea l d ise a se  a ground for d ivorce hut c r u e lty  can he based on
th e  communication o f  such d iseases*. A m arried woman or a m arried man
may apply to a  m a g istra tes1 court fo r  an order under th e  (E n g lish )
M atrimonial Proceedings (M agistrates* Courts) Act* I960 a g a in s t  th e
o th er  p arty  to  the marriage* i f  the defendant* w h ile  know ingly
s u f fe r in g  from a venereal d isease*  has in s i s t e d  on* or has* w ithout
the com plainant(beingaware ,a.f the presence o f  th a t d isea se*  perm itted
sex u a l in terco u rse  between the complainant and the defendant*

60I t  was h eld  in  F oster v* F* th a t a  s u c c e s s fu l attem pt by a  
husband* who knows th a t he i s  su ffe r in g  from v en erea l d isea se*  to  have 
con n ection  aga in st her w i l l  w ith  h is  w ife* who a lso  knows* th a t  he i s  
so su ffer in g *  may he le g a l  c r u e lty , although* in  f a c t ,  th e  d ise a s e  i s  
n o t communicated* I n  C iocci v* £?■ I t  had been h eld  th a t th ere  could  
be no cruelty*  u n le ss  the d isea se  was a c tu a lly  communicated but t h i s
case was overruled* The s itu a t io n  i s  s im ila r  i n  In d ia ;  in  B lrendra v* *

go „

Hemlata i t  was h eld  th at to  c o n s t itu te  c r u e lty  i t  i s  u su a lly  req u ired
th a t th e  d isea se  should have been a c tu a lly  communicated to  the

4 -

com plainant, th at the complainant should have been ign oran t o f  th e  
e x is te n c e  and nature o f  the defendant* s  d ise a s e  a t th e  tim e o f  i t s  
communication and th a t  the defendant should have In fe c te d  the  
p e t i t io n e r  knowingly and w ilfu lly *  The p r in c ip le  l a i d  down in  th a t  
d e c is io n  has been m odified in  la t e r  cases*

F o s t e r  v .  F .  £ L 9 2 l ]  P .  4 3 8  ( C . A . ) .

C i o c c i  v .  C . (1 8 5 3 )  1  SE.  E c c . 1 A d . 1 2 1  a  1 6 4  E .K .  7 0 .
62Birendra v* Hemlata* A*I*R* 1921 Cal* 459 , 463 ( a  ca se  under th e  

In d ian  Divorce Act* 1 869 )♦
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In  Browning: v* B*, a w ife  p e t it io n e d  fo r  d ivorce  on the ground 

a f  her husband's ad u ltery  and c r u e lty , a l le g in g  th a t he had con tracted  
a v en erea l d isea se  and communicated i t  to her.. I t  was h eld  th a t a  w ife  
e s ta b l is h e s  prima f a c ie  a  charge o f  le g a l  c r u e lty  a g a in st her husband 
when s h s  proves th a t she id  a  g u i l t l e s s  woman and he has communicated 
a v en erea l d isea se  to  her* I f  th a t has been done, i t  i s  fo r  the  
husband, i f  he can, to  prove th a t he was ign oran t or in n o cen t or  
oth erw ise  n ot g u i l t y  o f  le g a l  cruelty*  The d ise a se  communicated In  
t h i s  case was gonorrhoea but there was no a l le g a t io n  th a t i t  was 
communicated know ingly, w i l f u l ly  or r e c k le s s ly *  Though th e  w ife  cou ld  
n ot prove knowledge on the part o f the husband, i t  would have been  
unreasonable to  req u ire  a ffirm a tiv e  proof o f  such knowledge, because  
th e stro n g  p r o b a b ility  i s  th a t she never would be ab le  to  f in d  i t *  In  
view  o f  th e  House o f  Lords' d e c is io n  o f  G o llin s  v* which 
e s ta b lis h e d  th a t in te n t  to  in ju re  i s  not an e s s e n t ia l  in g re d ie n t o f  
c r u e lty , p ro o f th a t the respondant was ignorant o f  the fa c t  th a t he 
su ffe r e d  from a v en erea l d ise a s e , although m a te r ia l, would n ot now 
n e c e s s a r i ly  be a defence*

The fa c t  th a t a  w ife has been in fe c te d  w ith  a  v en erea l d ise a se
i s  prima fa c ie  evidence th a t  th e  husband has committed adultery* In

65Stead  v* S*r a w ife  p e t it io n e d  fo r  d ivorce on th e  ground o f  her  
husband's adu ltery  and c r u e lty , a l le g in g  th at he was: s u f fe r in g  from 
f crab l ic e *  and had communicated the in fe c t io n  to  her* She s ta te d  th a t  
she had n ot had in terco u rse  w ith  any man other than her husband* I t  
was h e ld  th a t cr u e lty  and ad u ltery  was proved* S im ila r ly  in  Kagle v»
K?, where a husband had contracted  gonorrhoea and communicated i t  to  
h is  w if e ,  she was e n t i t le d  to  a decree o f  d iv o rc e , on th e  ground o f  
h is  a d u ltery  and cruelty*

63Browrting v .  B. [19 1 1 ] P .  l£ L , 1 6 3 , 172.
^ G o i l ia s  G, ("19633 2 A ll E .R . 9 6 6 ,  H .L .; see  a ls o  Raydoa on. 

D ivorce a t  pp* 132-1J3*
6gStead v .  S . (192?) 71 S o l.  Jour. 3 9 1 .

' 6% s s i a v .  H*, A.I.R* 1933 Lah* 50? (a  case under th e  In d ian  
D ivorce A ct, 1869) l  H ardless v* H*, A.I.R* 1933  A ll*  56  ( th e  fa c t  th a t  
a husband h as communicated a  venereal d isea se  to  h is  w ife  i s  in  law  
s u f f i c i e n t  evidence o f  adu ltery  and i t  a lso  amounts to  l e g a l  c r u e lty )*



I t  should be noted  th a t In fe c t io n  w ith  th e  v en erea l d ise a s e  I s  
o n ly  prima f a d e  evedence o f  c r u e lty  and capable o f  being: rebutted* In  
K* v* K** the marriage took  p la ce  in  1933* ®he w ife  never had cause to  
b e lie v e  th a t  th e  husband had committed a d u ltery  u n t il*  in  1933* he was 
found to  be su ffe r in g  from tabo—p a r e s is , a d is e a s e  caused by s y p h ilis*  
53ie w ife  had never su ffered  from sy p h ilis*  I n  a  s u i t  fo r  d ivorce th e  
w ife  asked the. court to  in fe r  th a t the husband had committed adultery*  
The husband now being  a person o f  unsound mind* was rep resen ted  by the  
o f f i c i a l  s o l i c i t o r  as guardian a& lit e m * In  th e circum stances the  
husband must have contracted  s y p h i l is  from sex u a l in te r c o u r se  w ith  a  
woman in fe c te d  w ith  th a t d isea se  but the q u estio n  was whether th a t  
se x u a l in te rco u r se  had taken p la c e  during the m arriage or whether i t  
occurred before that* The m edical evidence in d ic a te d  th a t th e  husband's 
in f e c t io n  was probably contracted  more than tw enty y ea rs b efore 1933* 
so th e  court could n o t sqy th a t i t  had been e s ta b lis h e d  beyond 
reason ab le  doubt th at th e husband had become in fe c t e d  a f t e r  th e  d ate  o f  
th e  m arriage and held  th a t ad u ltery  had not been proved*

Cruelty* l ik e  ad u ltery  based on ven erea l d isea se*  can be
68condoned* I n  N* v* N** i t  was h eld  th a t the w ife  knew th a t  her husband 

had con tracted  a ven erea l d isea se  but had condoned i t  by subsequent 
coh ab itation *  S im ila r ly  in  B irendra v . Hep la ta ^  i t  was h e ld  th a t ,  
where communication o f  th e  ven erea l d isea se  has been e s ta b lis h e d  no 
q u estio n  can a r is e  a s  to  the p ro p r ie ty  o f  g ra n tin g  th e  d iv o r c e , u n le ss  
condonation o f  th e  o ffen ce  i s  shown*

5 . SECOND MARRIAGE OF THE HUSB&TD

Under S* 13 (2) ( i )  o f  the Hindu Marriage A ct, 1955 and th e
70 71r e le v a n t  p ro v is io n s  o f  the Kenya* and Uganda O rdinances a w ife  may

®K* v* K. (1963 ) 10? Sol* dour* 37; se e  a ls o  comments i n  M edicine*  
S cien ce  and th e  Law (1962-1964) vo ls*  3~*f ah PP* 660-661*

▼. R, (1862) 3 Sw. & Tzv 234, 240 = 164 E.R. 1264, 1266.
Birendra v .  H^mTnt.»- A .I .R . 1921 C al. 459 . 463 (a  ea se  under the  

In d ian  Divorce A ct, 1869) •
7°S* 10 ( l )  (g) ( i )  ( i i )  o f  th e  (Kenya) Hindu M arriage and D ivorce  

O rdinance, I960*
^ 6 *  9 ( l )  (b) ( i )  ( i i )  o f  th e  (Uganda) Hindu M arriage and D ivorce  

Ordinance* 1961*
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a ls o  p resen t a p e t it io n  fo r  the d is s o lu t io n  o f  her m arriage on the
ground, in  the case o f  any marriage solem nised b efore th e  commencement
o f  t h i s  A ct, th a t the husband had married again b efore  such
commencement or th a t any other w ife  o f  the husband m arried b efo re  such
commencement was a l iv e  a t the time o f  the so lem n isa tio n  o f  th e marriage
o f  th e  p e t it io n e r ,  provided th a t in  e ith e r  case the o th er  w ife  i s  a l iv e
a t  the time o f  the p resen ta tio n  o f  the p e t it io n *  T h is  ground o f  d ivorce
I s  open to  both the w ives * In both the cases the o th er  w ife  must be
l i v i n g  a t  the time o f  the p resen ta tio n  o f  the p e t it io n *

72In Naganna v* Lnchmi* a w ife  p e t it io n e d  fo r  d iv o rce  on th e  
ground th a t her husband had married again; the husband adm itted the  
second marriage but r e s is t e d  the p e t i t io n  on the ground th a t ,  
subsequent to  th e  f i l i n g  o f  the p e t i t io n ,  he had d ivorced  th e  second  
w ife* T h is defence f a i le d  and the court h eld  th a t th e  c r u c ia l date i s  
th e tim e o f  th e  p resen ta tio n  o f  the p e t i t io n ,  so th e  f i r s t  w ife  was 
h eld  e n t i t l e d  to  a decree o f  d ivorce under S* 13 ( 2 ) o f  th e  Hindu 
Marriage A ct, 1955*

The defence o f  condonation, which o p era tes a s  fo r g iv e n e ss  e i th e r  
ex p ress or im plied  o f  a m atrim onial o ffen ce  w ith  th e  im p lied  co n d itio n  
th a t  the o ffen ce  w i l l  not be rep ea ted , has no a p p lic a t io n  to  the above 
mentioned s e c t io n , because in  such a  case th e  ground fo r  d iv o rce  i s

73based on th e  s ta tu s  o f  the p a r t ie s  and not to  any m atrim onial o ffen ce*  
The s ta tu s  o f  the husband a s  a tw ice married man cannot be re s to red  by 
fo rg iv en ess*  In  a case where th e husband married a  second w ife  w ith  
th e  consent or a t the in s t ig a t io n  o f  the f i r s t  w ife , i t  i s  doubtfu l 
whether she would be su c c ess fu l in  ob ta in in g  d iv o rce , i f  she la t e r  
decided  to  make use o f  the p ro v isio n  under S* 13 (2 )*  S im ila r  
c o n s id e r a tio n s  apply where the second w ife m arries th e  husband w ith  
f u l l  knowledge and approbation th a t h is  f i r s t  w ife  was a l iv e  a t  the  
tim e o f  th e  second marriage* S* 23  ( l )  (e )  o f  the Hindu Marriage A ct,

*^%aganna v* Lacbmi. A*I*R* 1963 Andh* Pr* 82*
^C haniirabhag^a^ v* R a lar  am* A*I*R* 1956 Bom* 91 (a  case under the  

Bombay P reven tion  o f  Hindu Bigamous M arriages A ct, 19^6); fo llo w ed  in  
Peeoo v* Kher* A*I*R* 1962 Punj* 183» 185*
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1955* which p rov id es th a t notw ithstanding the e x is te n c e  o f  grounds fo r
d iv o r c e , the court should be s a t i s f i e d  that th ere i s  no o th er  lega l-
ground why r e l i e f  should not be granted, may be a bar to  a d ecree , fo r
ai spouse should  not. be heard to  complain o f  an a c t which he or she has
f u l l y  approbated or acq u iesced  in* In  a d d ition  to  the above rem ed ies,
a  w ife  has Just cause fo r  le a v in g  her husband and l i v i n g  apart from
him on the ground th a t he had married a second wife?**

The q uestion  o f  d ivorce on the ground o f  second m arriage o f  the
husband o n ly  a r is e s  where both th e marriages were co n tra cted  b efore the
commencement o f  the Hindu Marriage A ct, 1955* The le g i s la t u r e  has
taken account o f  the s ta te  o f  Hindu s o c ie ty  before 1955, where except
p o s s ib ly  in  cer ta in  p a r ts  o f  the country, i t  was n o t l e g a l l y  forb idden
fo r  m Hindu man to  take a second w ife  w hile the f i r s t  was l iv in g *  Ihen
the Act came in to  fo r c e , the le g is la t u r e  l e f t  i t  to  th e  ch o ice  o f  the
w ife  o f  a polygamous husband e ith e r  to remain w ith  him or to  seek

9 6d ivorce  on that groundl A fter the commencement o f  the Hindu Marriage 
A ct, 1955 u second m arriage i s  n u ll  and void  under Ss* 5 and 1 1 ^  and 
the o ffe n c e  o f  bigamy i s  a lso  committed* Wjjgt i s  p ro h ib ited  i s  the  
ta k in g  o f  the second spouse in  the l i f e - t im e  o f  th e f ir s t? ^  fo r  the  
Hindu Marriage A ct, 1955 aims a t en forcin g  monogamous marriage*

6 . FAILURE TO COIIPLI WITH A DECREE FOR RESTITUTION OF CONJUGAL 

RIGHTS OR TO RESUME COHABITATION AFTER JUDICIAL SEPARATION

I t  has been shown i n  chapter two th a t sep ara tion  between husband 
and w ife  was n o t countenanced by the sastrq ,* The c i v i l  co u rts  o f  
B r it is h  In d ia  continued to  apply th e  g a s tr ic  t e x t s  o f  Hindu law

79r e la t in g  to  conjugal cohab itation*  I t  was h eld  in  Binda v* K a u n sllia  '

nu
f ^See J*D*M* D er r e tt , In trodu ction  to  Modern Hindu Law- pp* 236-237  

Shiva Gopal, The Hindu Code* p* 362*
?5 p n llia h  V. Rttshlngaama.. A .I .R . 1963 Andh. P r . 323.
? Chanda v .  Nandn. A .I .R . 1965 Madh. P r. 268
^M ohd. Ikram v .  S ta te  o f  P .P . .  A .I.R ., 1964 B.C. 1625 a t p . 1631; 

G ltab al v .  F a tto o . A .I .R . 1 96 6  Madh. P r . 130.
Bodemma v .  V eera lall (1962) 1 An. W.R. 123.

79Plpdfl v . Kgtmellia (l89l) 13 A ll. 126 .
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th a t  th e se  t e x t s  were not merely moral p recep ts , but r u le s  o f  law , so 
a husband could bring a  s u it  for the r e s t i t u t io n  o f  conjugal r ig h t s ,  
when h i s  w ife  had d eserted  him. This i s  now embodied in  S . 9 o f  th e  
Hindu Marriage Act* 1955.

By S. 13 ( l )  ( ix )  o f  the same Act a  m arriage may be d is so lv e d
on th e  ground th a t th e other party has f a i le d  to  comply w ith  a decree
fo r  r e s t i t u t io n  o f  conjugal r ig h ts  for a  p eriod  o f  two years or
upwards a f t e r  the p a ssin g  o f  the decree. From th e language used in  the
s e c t io n  i t  i s  c lea r  th a t the party a g a in st whom th e  decree has been80p assed  cannot apply fo r  a divorce* In Kamiesty v* K artar th e  husband 
was granted a  decree fo r  r e s t i tu t io n  o f  conjugal r ig h t s  on th e ground 
th a t h i s  w ife had d e lib e r a te ly  brought the m atrim onial co h a b ita tio n  to  
an end* L ater under c lau se C ix), su b -sec tio n  ( 1 ) ,  s e c t io n  13 o f  the  
Hindu Marriage A ct, 1955* she p e t it io n e d  for  d iv o rce  on th e  ground o f  
non-com pliance by the husband w ith the decree fo r  r e s t i t u t io n  o f  
con ju ga l r ig h ts*  I t  was contended that the absence o f  th e  words
A g a in s t  th a t p arty ' in  clause Cix) in d ic a te s  th a t i t  i s  open to
e ith e r  th e  husband or the w ife to  seek d is s o lu t io n  o f  m arriage, when 
a  decree for  r e s t i t u t io n  o f  conjugal r ig h t s  has been passed  : ; v
ir r e s p e c t iv e  o f  the fa c t  aga in st whom i t  was decreed* I t  was h eld  
th a t the husband was under no o b lig a t io n  to  execu te  th e decree or 
make e f f o r t s  to  persuade the w ife , who was the g u i l t y  p arty  in  t h is  
c a s e , to  comply w ith the decree. In  accordance w ith  th e  p r o v is io n s  o f  
S. 23 ( l )  (a) o f  the Hindu Marriage A ct, 1955> th e  court h as to  be 
s a t i s f i e d  th a t apart from the ex is ten ce  o f  the grounds fo r  d ivorce  
th e  p e t it io n e r  i s  not in  any way tak in g  advantage o f  h i s  or her wrong. 
From t h i s  i t  i s  ev id en t th at only the su c c e ss fu l p e t i t io n e r  fo r  
r e s t i t u t io n  can sue fo r  d ivorce on t h is  ground.

I f ,  however, the p arty , ag a in st whom a decree fo r  r e s t i t u t io n
o f  conjugal r ig h t s  has been made, i s  rendered in ca p a b le  by th e  a c t  0£  
th e  s u c c e s s fu l p e t it io n e r  o f complying w ith th e  d ecree , th e  l a t t e r  !
cannot g e t  a decree fo r  d ivorce under S* 1 3  ( l )  ( ix )  o f  th e  Hindu

OQ 1 1
Kamlesh v* K artar. A .I.R . 1962 Punj. 156; see  a ls o  J.D.M*

D e r r e tt , In troduction  to Modern Hindu Law, pp. 235-236; S .V . Gupte, i
Hindu Law o f M arriage, p . 2 00 . I
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82-Marriage A ct, 1955* l a  Ishwar v* P o m illa . a f te r  a decree fo r  
r e s t i t u t io n  o f  conjugal, r ig h ts  had been p assed , th e  husband f i l e d  a 
p e t i t i o n  fo r  annulment o f  the m arriage, which was d ism issed . A fter  
the ex p iry  o f  two y ea rs, he p e tit io n e d  for  d ivorce on th e  ground o f  
non-com pliance w ith the decree by the w i f e ,I t  was h eld  th a t , a s  i t  
was im p o ssib le  for  th e w ife  to make any attem pt to  comply w ith  the  
decree fo r  r e s t i t u t io n  o f  conjugal r ig h ts  w h ile  th e  husband was 
p roceed in g  w ith the p e t it io n  for n u l l i t y  o f  the marriage* the husband 
was n ot en tit led ;!  to  a decree for d ivorce,

S ,! 1 3  ( l )  ( ix )  o f  th e Hindu Marriage A ct, 1955 has been amended 
by th e  Hindu Marriage Amendment A ct, 1964 (44  o f  1964) under which 
e ith e r  p a rty  can sue fo r  d ivorce a f te r  a  decree fo r  r e s t i t u t io n  o f  
con ju ga l r ig h t s  has been passed . The remedy o f  r e s t i t u t io n  has been  
borrowed from E nglish  matrimonial law , but i s  o f  l i t t l e  or no 
p r a c t ic a l  importance in  modern England* F a ilu re  to  comply w ith  th e  
decree fo r  r e s t i tu t io n  o f  conjugal r ig h ts  i a  a ground fo r  j u d ic ia lOp
sep a ra tio n  in  Kenya, where the p o s it io n  appears to  be c lo s e r  to  th a t
in  England than in  In d ia ,

Under S, 1 3  ( l )  ( v i i i )  o f  the Hindu Marriage A ct, 1955 a s
amended by th e  Hindu Marriage Amendment A ct, 1964 and th e  analogou s
p r o v is io n  in  S. 10  ( l )  (g ) o f  the (Kenya) Hindu Marriage and D ivorce
O rdinance, I9 6 0 , e ith e r  party can p e t i t io n  fo r  d ivorce on th e ground
th a t  th e r e  has been no resumption o f  co h a b ita tio n  as between the
p a r t ie s  to  the marriage fo r  a period  o f  two years or upwards a f te r
th e  p a ss in g  o f  a  decree fo r  ju d ic ia l sep aration  in  a p roceed in g  to
which they  were p a r t ie s ,  S , 13  ( l )  ( v i i i )  o f  the Hindu Marriage A ct,
1955 was amended i n  i t s  a p p lica tio n  in  U ttar Pradesh by the Hindu
Marriage Act (U ttar Pradesh Sanshodhan) Adhiniyam, 1962 which
su b s titu te d  "has not resumed coh ab ita tion  a f te r  th e  p a ss in g  o f  a
decree fo r  ju d ic ia l  sep aration  a ga in st th a t party  and a  p eriod  o f  two
years h as elapsed  s in ce  the p a ssin g  o f such decree" fo r  th e  words s e t

83out above. I t  was h eld  in  Warvam v ,  P r itu a l ^ th a t a d ecree for

^ Ish w a r  v ,  Pjfrmilla. A ,I ,E , 1962 Purnj, 4 3 2 ,
82 S , 12 (d) o f  the (Kenya) Hindu Marriage and D ivorce O rdinance,

I960.
^ffarvam v* Pritnal. A,I,R, 1961 Punj, 320 ,
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d is s o lu t io n  o f  marriage cannot be granted a t the in s ta n c e  o f  the  
spouse aga inst  whom ju d ic ia l  separation  was decreed* The remedy o f  
d iv o rce  on th e ground o f  non-resum ption o f  co h a b ita tio n  fo r  a p eriod  
o f  two years or upwards i s  n ot a v a ila b le  to  a spouse who had been 
found g u i l t y  o f  a matrimonial f a u lt  in  the p rev io u s p ro ceed in g s fo r  
j u d ic ia l  separation* But s in c e  the Hindu Marriage Amendment A ct, 1 9 6 lf, 
e ith e r  p arty  can sue for the d is s o lu t io n  o f  the marriage*

In Te.1 v* Hakim?** a w ife  got a decree o f  j u d ic ia l  sep a ra tio n  on
th e  ground o f  her husband’s  c r u e lty ;  a f te r  the la p s e  o f  two y ea rs , she
was granted! a d iv o rce , a s  th ere  had been no resum ption o f  co h a b ita tio n
w ith in  th a t  time* Tinder S* 23 ( 2 ) o f  the Hindu M arriage A ct, 1955*
where the r e l i e f  o f  ju d ic ia l  separation  or d ivorce i s  asked fo r  th e
court i s  under a dJtty to endeavour to  bring about r e c o n c i l ia t io n

85between th e  spouses* The s e c t io n  s ta te s  th a t such endeavour a t  
r e c o n c i l ia t io n  i s  to  be made ' in  the f i r s t  in s t a n c e ' ,  but i t  cannot be 
sa id  from t h i s  th a t the court cannot make use o f  i t s  good o f f i c e s  a& 
any la t e r  stage* I f  no endeavour i s  made by th e  t r i a l  co u rt, i t  w i l l  
be a  s e r io u s  om ission , which has to  be taken in to  accoun t, but th e  
a p p e lla te  court a lso  has ju r is d ic t io n  to make such e f f o r t s  a t  
r e c o n c il ia t io n *  The in te n tio n  i s  to  ensure th a t  a l l  reason ab le  s tep a  
are taken to  maintain the marriage and, i f  a t  any sta g e  th e  ev? 
circum stances are p ro p itio u s  fo r  r e c o n c i l ia t io n , i t  w i l l  be the c • r ,; 
c o u r t 's  duty to  take advantage o f  the o p p ortu n ity , as was p o in ted  out

o / r
in  J^vubai v* Kin gap pa. where a husband was granted a  decree o f  
j u d ic ia l  sep ara tion  on the ground o f  h is  w if e 's  d e s e r t io n . I t  was 
contended on b eh a lf o f  the w ife -a p p e lla n t th a t « n ly  th e  t r i a l  court 
has ju r is d ic t io n  to  try  to  b r in g  about a r e c o n c i l ia t io n  but t h i s  p le a  
was re jected *

But ju d ic ia l  separation  would be a v a lu a b le  remedy i n  Ind&a 
even  i f  i t  d id not pave th e  way fo r  a p e t i t io n  fo r  d iv o r c e , because

Ŝ?e1a t . Hakim. A.I.H. 1965 J. & 111.
v* R even a. A*I*R.1966 And. Pr. 73 at p* 76

86.jTjyubai v* Ninftappa. A.I.R* 1963 Mys* 3 at p. 1*.
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i t  i s  a remedy appropriate to communities where d ivorce and rem arriage
87are d is l ik e d  or are econom ically  im p racticab le  * The v a s t  m ajority  o f  

th e India n s  s t i l l  l i v e  in  v i l l a g e s ,  where the jo in t  fa m ily  system  
p r e v a ils*  In  such ca ses the in tr ig u e s  and je a lo u s ie s  o f  th e  r e la t iv e s  
and m isunderstandings between the spouses may r e s u lt  in  premature 
appeals to  the court to  r e l ie v e  them o f  the duty o f  coh ab ita tion *  A 
decree o f  ju d ic ia l  separation  w il l  provide a lo c u s  -Doenetentlag. an 
opportu n ity  to  r e f l e c t  on the consequences. Even im modern England 
th e  m atrimonial law p rovid es o p p o r tu n itie s  fo r  the p a r t ie s  seek in g  
d iv o rce  to  g e t recon ciled *  This i s  ev id en t from S. 1  (2 ) o f  th e  
(E n g lish ) Matrimonial Causes A ct, 1965* which says th a t ,  i n  c s ir, v ia  j
c a lc u la t in g  the period  fo r  which the respondent has d eserted  the  
p e t it io n e r  w ithout cause and in  co n sid er in g  whether th e  d e se r tio n  has 
been continuous, no account s h a ll  be taken o f  any one p er io d , not 
exceed in g  three months, during which the p a r t ie s  resumed co h a b ita tio n  
w ith  a view  to  r e c o n c il ia t io n .

88However, a contrary view i s  h eld  by some au th ors, who regard
j u d ic ia l  sep a ra tio n  a s  something strange and unnecessary* I f  a
m arriage i s  to  be d is so lv e d , they say , l e t  i t  be d is so lv e d  a lto g e th e r
and s e t  the p a r t ie s  free* I t  i s  a  t e r r ib le  th in g  th a t p eop le  should go
about the world n e ith e r  married nor unmarried, p o s s ib ly  l i a b l e  to

89co n tra ct fr e sh  and i l l e g a l  unions * and c e r ta in ly  exposed to
tem ptation  to  commit ad u ltery . The grounds fo r  ju d ic ia l  sep a ra tio n  in
S* 10 o f  the Hindu Marriage A ct, 1955 are m isp laced . They should be

. 90grounds fo r  d ivorce under S* 1 3  o f  the same Act*

^J.D .M * D er re tt , In troduction  to  Modem Hindu Law. p .  206; 
Amarendra Nath Mukherjee, “S o c ia l L e g is la t io n  w ith  s p e c ia l  re feren ce  
to  the Law o f  Marriage*1. 1 Law Q uarterly (Journal o f  the In d ian  Law 
I n s t i tu te *  West Bengal) (1961*), No* if, 321 a t p* 325*

See N.D* P atnalk , "Divorce Aa In d ia , how i t  i s  and h o*  i t  should  
beH. A.I.R* 1959* Journal, p . 8 6 ; V allabhdas P* Parekh, “D eser tio n  i s  
an.Ground fo r  D isso lu t io n  o f  Marriage under, th e  Hindu Code B U I -_ it-g  
e f f e c t s 11. A.I*R* 1951* Journal, p* 1*8.

^ S i r  Jeune P* in  Johnson v .  J . £ l90l]J  P* 193  a t 195.
^°Surinder Singh, “The, Hindu Law: o f Marriaged 01 d and1 ’New" (1 9 6 5) 

XVII* The Law Review, Pan jab U n iv ersity  Law C o lle g e , 21*. a t pp. 153» 
220,
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A 'brief  su rv ey  o f  th e  h i s t o r y  o f  E n g lis h  d iv o r c e ,  a s  we h ave  

se e n  i n  chfip ter I I I ,  shows th a t  in  th e  n in e te e n th  c e n tu r y  and e a r ly  

t w e n t ie t h  cen tu ry  in  E ngland th e  grounds fo r  d iv o r c e  w ere v e r y  r ig id *  

The r e s t r i c t e d  remedy oiT j u d i c i a l  s e p a r a t io n  was a llo w e d  so  th a t  th e  

s t a b i l i t y  o f  m arriage cou ld  be m aintained* At p r e s e n t  H in d u s are  

m aking s o c i a l ,  econom ic and e d u c a t io n a l p r o g r e s s  by th e  same s t a g e s  

a s  th e  E n g lis h  d id  in  th e  p a s t*  U n t il  t h i s  p r o g r e s s  and th e  

in d ep en d en ce  o f  women have b een  f u l l y  a c h ie v e d , a  d i r e c t  and rea d y  

rem edy o f  d iv o r c e  i s  l i k e l y  to  be m isu sed  by th e  p e o p le *  The 
u n ed u cated  v i l l a g e r s  i n  H indu community n eed  th e  p a t e r n a l  s u p e r v is io n  

o f  th e  co u rts*  I n  t h i s  r e s p e c t  th e  p r o v is io n  fo r  j u d i c i a l  s e p a r a t io n  

i s  s e r v in g  a  u s e f u l  purpose* D iv o rce  i s  a  c o n c e s s io n  t o  human 

w eak n ess and sh o u ld  be g ra n ted  o n ly  when a  m arriage  h a s  so  c o m p le te ly  

broken  down th a t  i t  i s  a  p r a c t i c a l  i m p o s s i b i l i t y  to  k eep  th e  sp o u se s  
to g e th e r *  As th e  same v iew  i s  p r e v a le n t  i n  H indu s o c i e t y ,  th e  la w  h a s  

r i g h t l y  made d iv o r c e  more r i g i d  than  i t  i s  in  E ngland tod ay*
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b e s t ia l i t y ,  ground fo r , 237
conversion  to  another r e l ig io n ,  ground fo r , 247  
fa i lu r e  o f  r e s t i t u t io n ,  ground f o r ,  258
fa i lu r e  o f  resum ption o f co h a b ita tio n , ground fo r ,  2 5 8 , 260 
l i v i n g  in  a d u ltery , ground fo r ,  73 
le p r o sy , ground fo r , 250
n o t heard o f  fo r  seven  y ea r s , ground fo r , 212 
p rev iou s w ife  o f  husband l i v i n g ,  ground fo r , 2 5 6 -2 5 8  
rap e, ground fo r , 226
ren u n cia tion  o f the w orld , ground f o r ,  239  
second marriage by the husband, ground f o r ,  256  

sodomy, ground f o r ,  231 
unsoundness o f  mind, ground f o r ,  193  
v en erea l d is e a s e , ground f o r ,  253 

FORMS o f  M arriage, 15 
approved, 1 5 -1 6 , 18



Arsha, 15  
Brahma, 15  

D aiva, 15 
P rajap atya , 16 

unapproved, 1 7 -1 8  
Asura, 17  

Gandharva, 18  

P aisach a , 18 
Rakshasa, 18  

GAtTDHARVA Marriage (See Forms o f  Marriage) 
n o t concubinage, 18  

r i t e s  n ecessary  fo r ,  22 
Gotra, 19

change o f  w i f e ^ ,  on m arriage, 19
whether woman married in  unapproved form p a sse s  in to  husband1 

19-20  
HUSBAND, 23

and w ife  are one person in  law , 2 3 -2 4  
conversion  o f ,  e f f e c t  on m arriage, 248  

rem arriage o f ,  e f f e c t  o f ,  256  
IDIOT, 204-205  
In sa n ity , 193

burden o f  proof o f ,  1 9 5 -1 9 6  
ground fo r  d iv o rce , when, 1 9 4  
ground fo r  ju d ic ia l  se p a ra tio n , when, 194  

s ta tu to r y  period  r e q u is i t e  f o r ,  206 
t e s t  o f ,  196  

JUDICIAL S ep aration , 61, 8 3 , 194,. 250, 252, 258 
fa c t  o f ,  88  

Ju st Cause, 119 
LEPROSY, 250

ground fo r  d iv o rce , when, 2 5 0 -2 5 1  

ground fo r  ju d ic ia l  sep a ra tio n , when, 250  

L iv ing  in  A dultery, 73
evidence o f ,  7 6 , 8 1 -8 2  
meaning o f ,  73-75



L u n atic , 2D2-2 0 3 
MAINTENANCE, l i e

agreement to  pay, 113  

M arriage, 14-18
Arsha form o f ,  15  
Asura form o f ,  17 
Brahma form o f ,  15  
cerem onies o f ,  2 1  

change o f  grotrq, on, 19  

com pletion  o f ,  1 4 , 22  
D aiva form o f ,  15  

d is s o lu t io n  o f ,  26  
Qandharva form o f ,  18  

G ift  o f  bride in ,  1 5  
G iving in ,  14
l e g a l  consequences o f ,  2 3 -2 4  
mode o f  so lem n isa tion  o f ,  22  
ETatra form o f ,  43  

mature o f ,  12
n u p tia l  cerem onies e s s e n t ia l  f o r ,  22  

o b je c t  o f ,  24  
P a isa ch a  form o f  r 18  

P a t form o f ,  43 
P rajapatya  form o f ,  16 
Rakshasa form o f ,  18  

asamskara or sacrament i s ,  12  
M edical Exam ination, 197

e f f e c t  o f  r e fu s a l o f ,  198-199  
NUPTIAL Ceremonies, 21
PAISACHA Marriage (See Forms o f  Marriage) 
Pat M arriage, 43
Praj;apatya<Marriage (S ee  Forms o f  Marriage) 
5ANYAS1 241-242

c h a r a c te r is t ic s  o f ,  2 4 5 -2 4 7  

who can become, 243



3C&

Sodomy, 231
Sudras. 19, 32 , 243-244  
S up ersession , 35» 38-40  
TYAGA (See ABANDONMENT)
UNSOUND Mind, 193

ground fo r  d iv o rc e , when, 194  
ground fo r  J u d ic ia l se p a r a tio n , when, 1 9 4  

onus o f  proof o f ,  195-196  
t e s t  o f ,  196  

Usage (See Custom)
VENEREAL D ise a se , 252 

d e f in it io n  o f ,  253 
evidence o f  a d u lter y , a s , 255-256  
ground fo r  d iv o rc e , when, 253 
ground for ju d ic ia l  se p a r a tio n , when, 252 

WIDOW, 7

could n o t  remarry under o ld  la w , 7» 3° 
could remarry under custom, 41-42
could remarry under Hindu Widows* Remarriage A ct, 7» 45  

W ife, 23
and husband are one person in  law , 2 3 -2 4 * 58-59  
d u tie s  o f ,  on m arriage, 24-25  
former, i f  l i v i n g ,  g iv in g  r ig h t  o f  d iv o rc e , 257 
grounds fo r  d ivorce a v a ila b le  to  th e , 225  

W ilfu l He g l e e t ,  129 
Wrong, 209

tak ing advantage o f  h i s  own, 2 0 9 > 2 5 3


