
GOVERNMENT OF KERALA 
Abstract 

Fisheries & Ports Department - Appointment of Hon'ble Justice (Rtd.) 
Shri.Kurian Joseph as Arbitrator on behalf of Government of Kerala in the 
Arbitration case related to Vizhinjam International Multipurpose Seaport 
project - Sanction accorded - Orders Issued. 

FISHERIES & PORTS (E) DEPARTMENT 
G.O(Ms) No.4/20211F&PD 	Dated, Thiruvananthapuram, 05-02-2021 

Read: 1 Letter No.AVPPLJG0KI2020-21/1207 dated 26.07.2020 
from M/s.Adani Ports Pvt. Ltd. 

2 Government letter No.126/E1/2020/F&PD dated 25.08.2020. 

3 Letter No.S&A/19-20/M/02080/002 dated 07.11.2020 from 
Singh & Associates, New Delhi. 

4 Government letter No.126/E1/2020/F&PD dated 2.12.2020. 

S Government letter No.126/E1/2020/F&PD dated 23.12.2020. 

6 Letter No.AVPPL/GoKJ2020-21/1422 dated 29.12.2020 
from M/s.Adani Ports Pvt. Ltd. 

ORDER 

Government of Kerala (GoK) entered into an agreement on 
17.08.2015 with M/s.Adani Vizhinjam Port Private Limited (AVPPL), the 
Concessionaire, for establishment of an International Deepwater 
Multipurpose Seaport at Vizhinjam in Thiruvananthapuram district. 
Scheduled Date of Completion (SCD) of the project was the 1460" day of 
the Appointed Date, i.e. on 03.12.2019. The Concessionaire has not been 
able to complete the project on the appointed date. and as per current status 
and report by the Concessionaire, more time is requried to complete the 
project. 

2. The Concessionaire at different points of time had raised 16 
numbers of disputes claiming the benefit of Force Majeure clause in the 
Concession Agreement and consequently extension in time for completion 
of the project. These claims were rejected by Vizhinjam International 
Seaport Ltd. (VISL), the body corporate formed by GoK to monitor the 
implementation of the project. Subsequently, vide letter read as Vt paper 



above, the Concessionaire raised a dispute under Article 45 of the 
Concession Agreement. 

Government, as per letter read as 2 paper above, advised the 
Concessionaire to go by the provisions under Article 45.2 of the Concession 
Agreement i.e, to call for the mediator to resolve the dispute, subsequent to 
an engagement meeting held by the Secretary, Ports on 7.08.2020. The 
Concessionaire was further intimated that the issues raised by them are 
complex and require detailed examination of records/information/data from 
various State/Central Government Departments and Organizations, since 
the claims pertain to Cyclone/floods and the current Corona Pandemic and 
all the documents supporting the claim have not been submitted by the 
Concessionaire. 

The Concessionaire, vide letter read as 3rd  paper above, issued 
Notice of Arbitration and appointed Hon'ble Justice K.S.P. Radhakrishnan, 
as the Arbitrator on their behalf. They also requested the Authority (GoK) to 
appoint their nominee under Article 45.3.2 of the Concession Agreement 
within 30 days of receipt of the Notice. They also intimated that they would 
move before the appropriate court for appointment of an arbitrator, if the 
Authority did not nominate their arbitrator, as provided in the Concession 
Agreement. 

Government, vide letter read as 41
' paper above, intimated the 

Concessionaire that the Authority would take further action as per the 
provisions in the Concession Agreement. Vide letter read as 5°' paper 
above, Government again requested the Concessionaire to withdraw from 
the steps taken in referring the matter for Arbitration and to continue with 
conciliation procedures with the involvement of the. Independent Engineer, 
as envisaged under Article 45.2 of the Concession Agreement, as advised 
by the Advocate General. 

The Concessionaire, as per letter read as 6th paper above, 
intimated that since Gok failed to appoint its nominee arbitrator despite 
lapse of 30 days from the date of issuance of the Notice of Arbitration dated 
07.11.2020, they have approached International Centre for Alternative 
Dispute Resolution (ICADR) for appointment of a nominee arbitrator on 
behalf of the Authority, under ICADR Arbitration Rules, 1996 as provided for 
in the Concession Agreement. 

Government have examined the whole issue in detail in 
consultation with the Advocate General and are pleased to appoint Honble 
Justice (Rtd.) Shri.Kurian Joseph as the Arbitrator on behalf of the Authority 



(Government of Kerala) in the Arbitration case related to Vizhinjam 
International Multipurpose Seaport. 

8. The Advocate General is requested to take further necessary 
action as required in this regard. Vizhinjam International Seaport Ltd. (VISL), 
in consultation with the Advocate General will propose the terms and 
conditions for engaging the Arbitrator and submit a proposal to the 
Government. They will also facilitate functioning of the Arbitrator and provide 
all necessary support required. 

(By Order of the Governor) 
SANJAY KAUL 

Secretary to Government 
To 

Hon'ble Justice (Rtd.) Shri.Kurian Joseph, Ernakulam (Through 
Advocate General, Kerala) [With covering letter]. 

Advocate General, Kerala, Ernakulam. 

Managing Director & Chief Executive Officer, Vizhinjam International 
Seaport Ltd., Thiruvananthapuram. 

Managing Director & Chief Executive Officer, Adani Vizhinjam Port 
Private Ltd., Thiruvananthapuram. 

Principal Accountant General (Audit), Kerala, Thiruvananthapuram. 

Accountant General (A&E), Kerala, Thiruvananthapuram. 

General Administration (SC) Department 

Finance Department 

,/T
Department [vide No.982/Suit III (2)/2021/Law dated 16.01.2021] 

he Information Officer, Web & New Media, Information and Public 
Relations Department (for uploading in the Government web site.) 

SF/OC. 

Forwarded/By Order 

Sectioter. 
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Article 45.2 Conciliation 

"In the event of any Dispute between the Parties, either Party 

may call upon the Independent Engiheer to mediate and assist the 

Parties in arrivihg at an amicable settlement thereof Fa'i'hg mediation by 

the Independent Engineer or without the ,htervention of the Independent 

Engiheer, either Party may require such Dispute to be referred to the 



PrinciØal Secretary of the Authority and the Chairman of the Board of 

Directors of the Concessionaire for amicable settlement, and upon such 

reference, the said persons shall meet no later than 7 (seven) days 
from the date of reference to discuss and attempt to amicably resolve 
the Dispute. If such meeting does not take place within the 7 (seven) 

day period or the Dispute is not amicably settled wittvh 15 (fifteen) days 
of the meetihg or the Dispute is not resolved as evidenced by the 
si'nihg of written terms of settle/pent withih 30 (thirty) days of the 
notice in writihg referred to in Clause 4511 or such longer period as 

may be mutually agreed by the Parties, either Party may refer the 
Dispute to arbitration fri accordance with the pro vLsions of Clause 
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(36Y9n4Oqo (jOøo 	O©6)7j:- 	 C-T 

"If any dispute arises between the parties, it can be setfled 
as per Article 452 of Concession Agreement The concessionab-e 
had raised certafri disputes before the Authority and requested for a 
conciliation settlement A preliThihary meeting of the Secretary, Ports 

Department held on 07 oB. 2020, discussed the alleged disputes and 
assured an amicable settlement at the earliest Taking the views of 
Independent Engineer and legal opinioa certain demands of the 
concessionaire were partly accepted by the Authority and remairnhg 
are left open for further discussion for settlement Thereafter, a 

meeting of the empowered committee constituted by the 

Government for evaluating the progress of the project was held on 
03.112020 under the chab-manshp of Chief Secretary This meeting 
was not a conciliation meeting as daft-ned by the concessionai-e. 
But, the concessionab-e, by alleging that no set tlement was arrived 
at the conciliation meeting on 03112020, invoked arbitration dause 
and issued notice to the authority ihtiThatihg the,?-  intention to appoint 
Hon 'ble Mr. Justice K S. Radhakrishnan (Rtd Judge of the Supreme 



- A- 

Court) as thek nominee in the Arbitration panel on behalf of A VPPL 

and requested the Government (Authority) to appoiht their norn'hee 

as provided in Article 453.2 of the agreement within 30 days, 

otherwise they will move to court for the same. 
From the file it is seen that there was only an ihitial 

Conciliation meeting held by Secretary Ports to discuss the 
demands of the concessionaire. Thereafter, no conciliation meeting 

as contemplated under Article 452 of the agreement took place. 

However, concessionaire treated the meeting of the Einpo wered 
committee as a conciliation meeting and alleged that no settlement 

was 	arrived at the said meeting and there fore they go for 
arbitration The Government (Authority) stand is that the 

Empowered Committee meeting held on 03.112020 was to assess 

the work progress of the project and it was not a conciliation 
meeting as alleged by concessionaire. Authority is of the view that 

further time is required for resolving the disputes raised by the 

concessionaire. Hence the stand of the concessionaire is not 
correct and cannot be accepted Without completihg the steps 
taken under Article 45.2 of the agreement, the concessionaire 

- 	 cannot ihvoke and over step to Arbitration clause. It is a premature 
- -- 	- - 
	and irregular procedure. Therefore thh5ih'ihg all these facts an apt 

urgent reply has to be given to concessionaire without delay 

demandihg to recall the letter of request for nomihation of arbitrator 

and contihue with conciliation talk to resolve the alleged disputes. 

Administrative Deartment is also informed that if the 

concessionaire is not heeding to the demand of the Authority and 
continue with arbitration procedure, necessary steps should be 
taken from the side of the Authority to nominate Arbitrator of our 
choice and thereafter raise all our contentions including the 
premature initiation of Arbitration clause before the Arbitrators. 

TiThely and urgent actiOn is required in this matter." 
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"P/ease consult the AG and take a dec/s/on in the matter of 

appoihtment of Arbitrator in the case. Contact AG personally and 

get ihformation at the earliest and do accordihgly. 

&,3øo Ot6XI fli&xtj ec&d 23.12.2020 at umania4 MmoeJo0a 

sb.ocQJaaJm fflS&o, crbW3nUo (Th36)9n4Oo (4&3øo (BTh((3Q)o (UIO1S13&o 

6mJq6n1. (oo&mcruio I). 

"It is advised that the Concessionaire has not complied with 
C/ause.45.2 of±the ConcessiOn Agreement which dea/svtdth i4ie 

frivo/vement of Independent Engiheer for mediation for resolvihg the 
disputes raised by the Concessionaire. The Concessionaire cannot 
bypass the mandates stiu/ated fri Clause 452 of the CA. The 

Advocate General also states that in the matter of settlement of 

dispute by Arbitration, the agreement executed by the parties has to 
be given great iThportance and an agreed procedure for appoihtfrig 
the Arbitrators has been placed on hiih pedestal and has to be 
given preference to any other mode for securing appointment of an 

Arbitrator. Hence AG affirms that the demand of the Concessionaire 

by rais'hg the Notice of Dispute in their /etter dated 04/08/2020 
which is bypassing the mandate of Clause 452 of the CA cannot 

sustaih" 
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"This Department reiterate the stands taken vide the remarks 

given eariler. Even then In view of the Advocate General dated 

17 12.202Q the Administrative Department may take further action in 

this matter, in consultation with AG 
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