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ALESSI, AUBRY, BENEDETTO, BING, BURLING, CALHOUN, CLARK, COOK, CROUCH,
CYMBROWITZ, DESTITO, DUPREY, ENGLEBRIGHT, FIELDS, GANTT, GIANARIS,
GIGLIO, GLICK, HIKIND, HOOPER, JACOBS, JOHN, LATIMER, LAVINE, LIFTON,
LUPARDO, MAGEE, MAISEL, MARKEY, MAYERSOHN, McDONOUGH, McENENY, MENG,
MILLMAN, MOLINARO, MORELLE, NOLAN, O'DONNELL, ORTIZ, PAULIN, PHEFFER,
PRETLOW, REILLY, N. RIVERA, P. RIVERA, ROBINSON, ROSENTHAL, SCARBOR­
OUGH, SCHIMEL, SKARTADOS, SWEENEY, THIELE, TITONE, WEINSTEIN, WEISEN­
BERG, WRIGHT, ZEBROWSKI -- read once and referred to the Committee on
Health -- reported and referred to the Committee on Codes -- committee
discharged, bill amended, ordered reprinted as amended and recommitted
to said committee -- again reported from said committee with amend­
ments, grgered reprinted as amended and recommitted to said committee

again reported from said committee with amendments, ordered
reprinted as amended and recommitted to said committee -- recommitted
to the Committee on Health in accordance with Assembly Rule 3, sec. 2

reported and referred to the Committee on Codes -- committee
discharged, bill amended, ordered reprinted as amended and recommitted
to said committee

AN ACT to amend the public health law, the mental hygiene law and the
surrogate's court procedure act, in relation to establishing proce­
dures for making medical treatment decisions on behalf of persons who
lack the capacity to decide about treatment for themselves; directing
the-New York state task force on life and law to form a special advi­
sory committee to consider the procedures and practices for withhold­
ing or withdrawal of life sustaining treatment for patients with
mental illness or mental retardation and developmental disabilities;
and to repeal certain provisions of the public health law and the
mental hygiene law relating thereto
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A7729-D Gottfried (MS) Same as S 3164-B DUANE

02/24/10 A7729-D Senate Vote

01/20/10 A7729-D Assembly Vote

Floor Votes:

Aye: 55

Yes: 137

Nay: 3

No: 5
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Senate Vote Aye: 55 Nay: 302/24/10 A7729-D

Aye Adams
Aye Bonacic
Aye Dilan
Aye Flanagan

Aye Griffo

Aye Johnson C
Aye Kruger
Aye Leibell
Aye Maziarz
Aye Nozzolio
Aye Parker
Aye Saland
Aye Serrano
Aye Squadron
Exc Thompson
Aye Young

Floor Votes:

Aye Addabbo
Aye Breslin
Aye Duane
Aye Foley

Aye Hannon

Aye Johnson 0
Nay Lanza
Aye Libous
Exc McDonald
Aye Onorato
Aye Perkins
Aye Sampson
Aye Seward
Aye Stachowski
Aye Valesky

Aye Alesi
Aye DeFrancisco
Aye Espada
Aye Fuschillo
A Hassell-

ye Thompson

Aye Klein
Aye Larkin
Aye Little
Aye Montgomery
Aye Oppenheimer
Aye Ranzenhofer
Aye Savino
Aye Skelos
Aye Stavisky
Aye Volker

Aye Aubertine
NayDiaz
Aye Farley
Nay Golden

Aye Huntley

Aye Krueger
Aye LaValle
Aye Marcellino
Exc Morahan
Aye Padavan
Aye Robach
Aye Schneiderman
Aye Smith
Aye Stewart-Cousins
Aye Winner

01/20/10 A7729-D
Yes Abbate
Yes Arroyo
Yes Barclay
Yes Benjamin
Yes Brennan
Yes Butler
Yes Canestrari
Yes Clark
Yes Corwin
Yes Cymbrowitz
Yes Dinowitz
Yes Espaillat

Assembly Vote Yes: 137 No: 5
Yes Alessi Yes Alfano
Yes Aubry Yes Bacalles
Yes Barra Yes Barron
Yes Bing Yes Boyland
E~ Brodsky Yes Brook-Krasny
Yes Cahill Yes Calhoun
ER Carrozza Yes Castro
Yes Colton Yes Conte
Yes Crespo Yes Crouch
YesDelMonte Yes DenDekker
Yes Duprey Yes Englebright
Yes Farrell Yes Fields

Yes Amedore
Yes Ball
Yes Benedetto
Yes Boyle
Yes Burling
Yes Camara
Yes Christensen
Yes Cook
No Cusick
ER Destito
Yes Errigo
Yes Finch
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No Fitzpatrick
Yes Gianaris
Yes Gordon
No Hayes
Yes Hooper
Yes Jaffee
Yes Kavanagh
Yes Lancman
Yes Lifton
Yes Magee
Yes Mayersohn
Yes Meng
Yes Molinaro
Yes O'Donnell
Yes Paulin
Yes Pheffer
Yes Rabbitt
Yes Reilly
Yes Robinson
Yes Sayward
Yes Schroeder
Yes Stirpe
Yes Titone
Yes Townsend
Yes Zebrowski K

Yes Gabryszak
Yes Gibson
Yes Gottfried
Yes Heastie
Yes Hoyt
Yes Jeffries
Yes Kellner
Yes Latimer
Yes Lopez P
Yes Magnarelli
Yes McDonough
Yes Miller J
Yes Morelle
Yes O'Mara
Yes Peoples-Stokes
Yes Powell
Yes Raia
Yes Rivera J
Yes Rosenthal
Yes Scarborough
Yes Scozzafava
Yes Sweeney
Yes Titus
Yes Weinstein
Yes Mr. Speaker

Yes Galef
Yes Giglio
Yes Gunther A
Yes Hevesi
Yes Hyer-Spencer
Yes John
No Kolb
Yes Lavine
Yes LopezV
Yes Maisel
Yes McEneny
Yes MillerM
Yes Nolan
Yes Ortiz
Yes Peralta
Yes Pretlow
Yes Ramos
Yes RiveraN
Yes Russell
Yes Schimel
Yes Skartados
Yes Tedisco
No Tobacco

.Yes Weisenberg
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Yes Gantt
Yes Glick
Yes Hawley
ER Hikind
Yes Jacobs
Yes Jordan
Yes Koon
Yes Lentol
Yes Lupardo
Yes Markey
Yes McKevitt
Yes Millman
Yes Oaks
Yes Parment
Yes Perry
Yes Quinn
Yes Reilich
Yes Rivera P
Yes Saladino
Yes Schimminger
Yes Spano
Yes Thiele
Yes Towns
Yes Wright
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THOMAS DUANE
SENATOR, 29TH DISTRICT

CHAIR

SENATE COMMITTEE ON HEALTH

COMMITTEES,
CHILDREN & FAMILIES

CODES
CRIME VICTIMS, CRIME & CORRECTION

CULTURAL AFFAIRS, TOURISM,
PARKS & RECREATION

FINANCE
MENTAL HEALTH &

DEVELOPEMENTAL DISABILITIES
RULES

SOCIAL SERVICES

March 15, 2010

VIA HAND DELIVERY

Hon. David A. Paterson
Governor
State ofNew York
Executive Chamber
State Capitol
Albany, NY 12224

THE SENATE

STATE OF NEW YORK

ALBANY
PLEASE RESPOND TO,

0322 EIGHTH AVENUE

SUITE #1700

NEW YORK, NEW YORK 10001

PHONE (212) 633-8052

FAX (212) 633-8096

o ROOM 430

STATE CAPITOL

ALBANY, NEW YORK 12247

PHONE (518) 455-2451

FAX (518) 426-6846

o E-MAIL

DUANE@SENATE.STATE.NYUS

Re: A.7229-D (Gottfried)/S.3164-A (Duane); Family Health Care Decisions Act

Dear Governor Paterson:

The above-referenced legislation (S.3164-A/A.7229-D) is currently on your desk for consideration. I am
writing to urge you to sign this important and vital legislation into law. The Family Health Care
Decisions Act ("FHCDA") has taken close to two decades to become a reality. This legislation allows
family members and others close to a patient to make medical decisions for them when they lack the
capacity to make their own decisions.

Current law permits an individual to execute a health care proxy appointing an agent to make health care
decisions for them in the event of their incapacity. Unfortunately, without a court order, there is no other
mechanism for the appointment of a health care agent in the event of incapacity where the patient has not
executed a health care proxy. This legislation amends the Public Health law by adding a new Article 29­
CC to establish a procedure for selecting a surrogate in a hospital setting and allowing him or her to make
health care decisions for a patient lacking capacity to make their own decisions. The legislation also adds
a new Article 29-CCC to the Public Health law creating a Nonhospital Orders Not to Resuscitate law
expanding the provisions of the current nonhospital provisions in Section 2977 of the Public Health law.

The purpose of this legislation is to establish procedures for the selection and authorization of family
members or other persons close to patients lacking capacity, to decide about treatment, in consultation
with health care professionals. Surrogates are selected according to a specific order of priority.
Surrogates are limited to making decisions about a patient's treatment based upon the patient's wishes,

o
000005



including religious and moral beliefs, ifknown. If a patient's wishes and beliefs are not reasonably
known and cannot be ascertained, the surrogate is allowed to make decisions based upon the patient's best
interests, with specific limitations. Specified safeguards are included in the legislation for the patient
lacking any family or close friends, minor patients, decisions about life sustaining treatment where the
patient's beliefs and wishes are unknown, policies for do-not-resuscitate orders ("DNRs"), and instances
where a health professional or other individual close to the patient objects to the surrogate's decision. If
enacted, this measure would take effect immediately, with a delayed effective date for the surrogate
selection and decision making provisions of June first. Hospitals are also allowed to immediately develop
and implement policies regarding the selection of a surrogate for health care decisions.

The new Public Health law Article 29-CCC added by this legislation creates a more detailed Nonhospital
Orders Not to Resuscitate law following some of the provisions of the current Public Health law section
2977. The new Article applies to emergency medical services personnel, home care services agency
personnel, hospice personnel, and hospital emergency services personnel. In addition, the existing Article
29-B of the Public Health law is amended to apply to orders not to resuscitate for residents Qfmental
hygiene facilities. Conforming amendments are also made to certain sections of the public health law and
mental hygiene law to accommodate the new surrogate selection structure and orders not to resuscitate
statutes. Lastly, this legislation also requires the New York State Task Force on Life and the Law to
create a special six-member task force to study and consider the new provisions of the Family Health Care
Decisions Act ("FHCDA") in the Article 29-CC created by this legislation and making statutory and/or
regulatory recommendations regarding its applicability to patients with mental illness or mental
retardation and developmental disabilities and other types of health care facilities.

This legislation seeks to finally put in place a uniform process for making decisions on behalf of
incapacitated patients without health care proxies. It takes into account the patient's wishes and beliefs
and provides for mechanisms to protect the patient's best interests in complex medical situations. By
enacting the Family Health Care Decisions Act, New Yorkers are assured they will be cared for by
family members or individuals close to them without the need for costly, time-consuming and often
emotionally draining litigation.

Thank you for your consideration, and I urge you to once again sign FHCDA into-law. Please do not
hesitate to contact me, if I can provide any additional information.

Sincerely,

~/~
Thomas K. Duane
Chair, Senate Standing Committee on Health
29th District

TD/cfp
cc: Peter Kiernan, Counsel to the Governor

Richard F. Daines, M.D. Commissioner of Health
Assemblymember Richard N. Gottfried
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NEW YORK STATE ASSEMBLY
MEMORANDUM IN SUPPORT OF LEGISLATION

submitted in accordance with Assembly Rule III, Sec 1(1)

Page 31 of43

BILL NUMBER: A7729D

SPONSOR: Gottfried (MS)

REVISED 1/26/10

TITLE OF BILL: An act to amend the public health law, the mental
hygiene law and the surrogate's court procedure act, in relation to
establishing procedures for making medical treatment decisions on behalf
of persons who lack the capacity to decide about treatment for them­
selves; directing the New York state task force on life and law to form
a special advisory committee to consider the procedures and practices
for withholding or withdrawal of life sustaining treatment for patients
with mental illness or mental retardation and developmental disabili­
ties; and to repeal certain provisions of the public health law and the
mental hygiene law relating thereto

PURPOSE:; To establish procedures for making health care decisions on
behalf of patients unable to decide about treatment for themselves.

SUMMARY OF PROVISIONS: Section one establishes a legislative intent
for the Public Health Law Article 29-CC and 29-CCC.r Family Health Care
Decisions Act and Non-Hospital Orders Not To Resuscitate. The bill
enables family members and others close to an incapacitated patient to
make health care decisions in accord with special procedures, standards
and safeguards.

Section two amends the Public Health Law by adding new Articles 29-CC
and 29-CCC, entitled "Family Health Care Decisions Act" and "Non Hospi­
tal Orders Not To Resuscitate". Article 29-CCC makes 'conforming and
technical changes with respect to New York's existing law on do-not-re­
suscitate orders.

The new family health care decision-making article would establish
procedures authorizing family members, or other persons close to
patients who lack decision-making capacity, to decide about treatment,
in consultation with health care professionals and in accord with speci­
fied safeguards. The article includes special procedures and standards
for decisions about life-sustaining treatments.

Section 2994-a defines several terms used in Article 29-CC as follows:

*"Hospital" means a general hospital (excluding OMH-licensed mental
health units) and a residential health care facility as defined in Arti­
cle 28 of the Public Health Law.

*"Patient" is defined as a person admitted to a hospital.

*A "surrogate" is a person selected to make a health care decision for a
patient pursuant to the article. Certain definitions pertain to health
care decisions for minor patients.

*A "parent" of a minor child ~s defined as a parent who has custody of,
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RETRIEVE

or who has maintained substantial and continuous contact with, the minor
patient.

*A "guardian of a minor" or "guardian" means a legal guardian of the
person of a minor, or a "health care guardian," defined ~s a court
appointed guardian authorized to decide about life-sustaining treatment
pursuant to the article.

*"Emancipated minor patient" is a minor patient who is 16 years of age
or older and living independently from his or her parents or guardian,
or a minor who is the parent of a child.

*"Ethics review committee" means the interdisciplinary committee 'estab­
lished in a hospital in accord with the requirements of the article.

*"Health care"' is any treatment, service or procedure to diagnose or
treat an individual's physical or mental condition. Providing artificial
nutrition and hydration orally, without reliance on medical treatment,
is not health care under this article and is not subject to this arti­
cle.

Section 2994-b provides that the act applies to health care decisions
for care provided in a hospital. It also provides that the patient has a
health care agent; decisions for the patient are governed by the health
care proxy law, article 29-c of the Public Health Law. Similarly, if
the patient has a guardian appointed under article 17 A of the Surro­
gate's Court Procedure Act, or if surrogate decisions could be made for
the patient pursuant to section 1750-b of the Surrogate's Court Proce­
dure Act or pursuant to OMIT or OMRDD regulations, then decisions for
the patient are governed by those laws or regulations and not by the
provisions of this act.

Section 2994-c governs the determination of patient incapacity for
purposes of authorizing surrogate decisions for adult patients. It
creates a presumption that every adult has capacity to decide about
treatment unless determined otherwise pursuant to procedures set forth
in the section, or pursuant to court order. The section requires an
attending physician to determine that a patient lacks capacity to make
health care decisions. In a residential health care facility, at least
one other health or social service practitioner employed by or otherwise
formally affiliated with the facility must concur. In a general hospi­
tal, this concurrence is required for a surrogate decision to forgo
life-sustaining treatment. Hospitals must adopt written policies identi­
fying the training and credentials of professionals qualified to provide
the concurring opinion. For patients with a mental illness or develop­
mental disability, a professional with training or expertise in diagnos­
ing or treating the mental illness or developmental disability must
provide the concurring opinion. Health care professionals must inform
the patient of the determination of incapacity, if there is any indi­
cation that the patient can understand the information. The person high­
est on the surrogate list must also be informed. If the, patient objects
to the determination of incapacity, the appointment of a surrogate, or
to a surrogate's decision,the patient's objection prevails, unless a
court determines otherwise. The attending physician must confirm that
the patient lacks decision making capacity before complying with health
care decisions. This confirmation is not required for treatments
provided as part of a course of treatment authorized by consent provided
at the time of the initial determination of incapacity.
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Section 2994-d concerns adult patients who lack capacity to make partic­
ular health care decisions. It lists, in order of priority, the persons
who may act as a surrogate, excluding administrators, employees and
independent contractors ,of the hospital caring for the patient, unless
they are related to the patient, or were a close friend of the patient
before the patient's admission to the facility. A court-appointed guar­
dian is th~ first person on the list, followed by: the spouse or domes­
tic partner; child older than 18; a parent; a sibling; or a close adult
friend or relative familiar with the patient's personal, religious and
moral views regarding health care.

This section grants the surrogate authority to make all health care
decisions for the patient that the adult patient could make for himself
or herself, subject to the standards and limitations of the article. The
section establishes the duty of health care providers to give the surro­
gate medical information and clinical records necessary to make informed
decisions for the patient. Surrogates have a right and duty to seek this
information.

Section 2994-d requires the surrogate to decide about the treatment
based on the patient's wishes, including the patient's religious and
moral beliefs, or, if the patient's wishes are not reasonably known and
cannot with reasonable diligence be ascertained, based on the patient's
best interest. The section authorizes decisions to withhold or withdraw
life-sustaining treatment if treatment would be an extraordinary burden
to the patient and the patient is terminally or permanently unconscious,
or if the patient has an irreversible or incurable condition and the
treatment would involve such pain, suffering or other burden that it
would reasonably be deemed inhumane or excessively burdensome under the
circumstances. The determination of terminal illn'ess, permanent uncon­
sciousness, or irreversible or incurable condition must be made by two
physicians in accord with accepted standards of medical practice. The
surrogate must determine if treatment would be an extraordinary burden
in light of the patient's own wishes, preferences, and values, to the
extent possible. In residential health care facilities, a surrogate can
decide to forgo life-sustaining treatment for patients who are not
terminally ill or permanently unconscious Dnly if the Ethics Review
Committee, including at least one physician not directly, responsible
for the patient's care, or a court, reviews the decision and determine
that the decision meets the standards set forth in the article for such
decisions. In a general hospital, if the attending physician objects to
a surrogate's decision to forgo artificial nutrition and hydration for a
patient who is not terminally ill or permanently unconscious, the deci­
sion may not be implemented until the Ethics Review Committee, including
at least one physician who is not directly responsible for the patient's
care, or a court, reviews the decision and determines that it meets the.
standards set forth in the article for such decisions. The words "exces­
sive" and "excessively", in earlier versions of the bill, have been
changed to "extraordinary" and extraordinarily". This change of words
was made to follow the wording under Surrogate's Court Procedure Act. §

1750-b. However this change in wording does not change the meaning of
this provision.

Section 2994-e authorizes the parent or guardian of a minor patient to
decide about life-sustaining treatment, in accord with the same stand­
ards that apply to surrogate decisions for adults. In addition, if a
minor has the decisional capacity to decide about life-sustaining treat­
ment, the minor's consent is required to withhold or to stop treatment.
If the minor is emancipated and has decision-making capacity, the minor
can decide to withhold or withdraw life-sustaining treatment" on his or
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her own behalf, if: li) the attending physician and the ethics review
committee determine that the decision accords with the standards for
surrogate decisions for adults, and (ii) the ethics review committee
approves the decision. If the hospital can with r~asonable efforts
ascertain the identity of an emancipated minor's non custodial parent or
guardian, the hospital must notify the parent prior to discontinuing
treatment. If a parent or guardian objects to the decision, the article
establishes his or her right to refer the matter to the ethics review
committee.

Section 2994-f requires the attending physician to inform a surrQgate
promptly if the physician objects to a decision to withdraw or withhold
life-sustaining treatment. The objecting physician must then either make
all reasonable efforts to transfer the patient to another physician, if
necessary, or promptly refer the matter to the ethics review committee.
The section also obligates physicians to refer objections by or disa­
greement among family members and others close to the patient to the
ethics review committee.

Section ?994-g establishes a procedure for making health care decisions
for adult patients who have lost decision-making capacity and have no
available family member or friend to act as a surrogate. It applies the
same standards that govern decisions for adults by family or others
close to them, including the special safeguards for decisions about
life-sustaining treatment. The section authorizes the attending physi­
cian to decide about routine medical treatment for patients without
surrogates. Routine treatment is defined to include only procedures for
which physicians ordinarily do not seek specific consent from the
patient or others. For decisions about major medical treatment, the
attending physician must consult with hospital staff directly involved
with the patient's care and at least one other physician selected by the
hospital must concur in the appropriateness of the decision. A recommen­
dation by an attending physician to withhold or withdraw life-sustaining
treatment from a patient who does not have a surrogate may not be imple­
mented unless it meets one of two requirements: One requirement is
review and approval by a court. The court must determine whether the

. decision satisfies the specified standards for decision by surrogates to
withhold or withdraw life-sustaining treatment. Alternatively, if the
attending physician determines that: (i) life-sustaining treatment
offers the patient no medical benefit because the patient will die immi­
nently; and (ii) the provision of life-sustaining treatment would
violate acceptable medical standards, and one other physician concurs in
this determination, life sustaining treatment may be withdrawn or with­
held without review by a court.

Section 2994-i sets forth specific policies for do-not-resuscitate (DNR)
orders, requiiing all such orders to be written in the patient's record
and clarifying that the orders provide consent to withhold only cardiop­
ulmonary resuscitation, not other treatments.

Section 2994-j establishes that a patient, surrogate, or parent or guar­
dian of a minor patient may at any time revoke consent to withhold or
withdraw life-sustaining treatment by notifying a physician or member of
the nursing staff.

Section 2994~k states that hospitals must adopt written policies requir­
ing implementation and regular review of decisions to withhold or with
draw life-sustaining treatment, in accord with accepted medical stand­
ards. It also provides that whenever an attending physician determines
that a decision to withhold or withdraw life-sustaining treatment is no
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longer appropriate or authorized because the patient's condition has
improved, the physician must include this determination in the patient's
chart, cancel any orders or plans of care to withhold or withdraw treat­
ment, and notify the person who made the decision and facility staff
directly responsible for the patient's care.

Section 2994-1 governs inter-institutional transfers of patients with
orders or plans of care to withhold or withdraw life-sustaining treat­
ment. It establishes that orders remain effective at the receiving
hospital until an attending physician first examines the patient. The
physician must then either continue or cancel the prior orders.

Section 2994-m requires each hospital and nursing home to establish at
least one ethics review committee or participate in a committee that
serves more than one facility. The committee can be an existing ethics
committee, a subcommittee of an existing ethics committee, or a new
committee created to fulfill the requirements of this article. Hospi­
tals must adopt a written policy governing co~ittee functions, composi­
tion and procedure, in accord with specified requirements set forth in
the section. Committees must be multidisciplinary and must include at
least two individuals who have demonstrated an interest in or commitment
to patients' rights or to the medical, public health, or social needs of
those who are At least one member must not be affiliated with the hospi­
tal. In nursing homes, the Committees must include a member of the resi­
dents' council a person who is not affiliated with the facility who is a
family member of a current or former resident at the same or a different
facility, and a person who has demonstrated an interest in or commitment
to patients rights or to the care and treatment of the elderly or nurs­
ing home residents through professional or community activities, other
than activities performed as a health care provider.

Section 2994-malso specifies that recommendations and advice by the
committee are advisory and non-binding, except for committee approval or
disapproval of decisions to withdraw or withhold life-sustaining treat­
ment in specified types of cases. A committee must permit patients,
certain health care professionals, family members and other close to
patients to present their concerns and views to the committee, and must
inform these persons of the committee's response to the case.

Section 2994-m additionally requires the committee to issue a written
statement of its reasons for approving or disapproving decisions to
withhold or with draw life-sustaining treatment in certain types of
cases. The committee must also routinely review surrogate and committee
decisions in certain sensitive cases. Ethics review committee members
are granted access to medical records and information necessary to
perform their function, and are obligated to protect patient confiden­
tiality. The section also protects the confidentiality of committee
records and proceedings, but grants the Department of Health access to
committee records and proceedings in any cases when the committee has
the authority to approve a decision to forgo life-sustaining treatment.
The Department may use, such records in any enforcement proceeding
against a health care facility or an individual health care profes­
sional.

Section 2994-n sets forth the right of private hospitals and individual
health care providers to refuse, on grounds of moral or religious
conscience, to honor health care decisions made pursuant to Article
29-CC. For a hospital to assert a conscience objection the decision must
be contrary to a formally adopted policy of the facility expressly based
on sincerely held religious beliefs or sincerely held moral convictions.
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Such ethical or religious convictions must be central to the facility's
operating principles and cannot be based on administrative concerns.
The policy statement must be specific in order to provide adequate
notice to patients and suirogates of the fa- cility's actual policies
and practices. In order to exercise an objection the facility must have
informed the patient~ family, or surrogate of its policy prior -to or
upon admission, if reasonably possible. The section requires the hospi­
tal to cooperate in transferring the patient to another facility willing
to honor the decision. If the transfer does not occur, the facility must
seek judicial relief .or honor the decision.

Section 2994-n also recognizes that individual health care professionals
may refuse to honor treatment decisions that violate their sincerely
held religious or moral convictions. Individual health care providers
who assert conscience obj'ections must promptly inform the health care
facility and the person who made, the decision. The facility must then
promptly transfer responsibility for the patient to another health care
professional willing to honor the decision.

Section 2994-0 provides protection from civil and criminal liability for
acts performed by individuals reasonably and in good faith pursuant to
the article as a consultant to or a member of an ethics review commit­
tee, or as a participant in an ethics review committee meeting. Health
care providers who honor a health care decision reasonably and in good
faith made pursuant to the article, or take other actions in good faith.
pursuant to the article, are protected from civil and criminal liability
and charges of professional misconduct. Surrogates and parents and guar­
dians of minor patients are also protected from civil and criminal
liability for making a health care decision in good faith under the
article,

Section 2994-p states that liability for the cost of health care
provided to an adult patient under Article 29 D is the same as if the
patient had consented to treatment.

Section 2994-q establishes that Article 29-c,c does not create, impair,
or supersede any rights an individual may have to make health care deci­
sions for him or herself. The ~ection clarifies that a decision by a
surrogate cannot supersede or override prior decisions, wishes, or
instructions by a competent adult patient, expressed orally or in writ­
ing, unless the patients decision, wishes or instructions do not apply
to the particular medical circumstances under consideration. The section
also clarifies that the article does not affect existing law concerning
implied consent to health care in an emergency or concerning steriliza­
tion, nor is it intended to permit or promote suicide, assisted suicide
or euthanasia.

Section 2994-r authorizes certain persons with a close relationship to a
patient to commence a special proceeding with respect to disputes aris­
ing under the article. The section specifically provides that courts can
appoint any person from the surrogate list to act as surrogate, regard­
less of that person's" priority on the list, if the court determines
that such appointment would best accord with the patient's wishes or, if
the patient's wishes are unknown, the patient's best interests. The
section also empowers a court to authorize the withholding or withdrawal
of life sustaining treatment based on a determination that forgoing
treatment accords with the patient's wishes, or, if such wishes cannot
be ascertained, with the patient's best interests. In addition, the
section establishes a procedure for appointing a health care guardian
for a minor patient, specifying who has standing to seek an appointment.
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The section provides that the court may only appoint a health care guar­
dian if a minor's parent or legal guardian of the p~rson is not avail~

able, willing and competent to decide about treatment for the minor.

Section 2994-s establishes that any hospital or attending physician that
refuses to honor a health care decision made by a surrogate in accord
with the standards set forth in Article 29-CC shall not be entitled to
compensation for treatment, services, or procedures provided without the
surrogate's consent, except under specified circumstances. The section
does not impose a penalty, but equitably resolves the matter of medical
fees in cases where a surrogate exercises authority granted by the arti­
cle, and the hospital insists on providing care notwithstanding surro­
gate refusal.

Section 2994-t requires the Commissioner of Health to promulgate regu­
lations necessary to implement the article. It also requires the Commis­
sioner of Health, in consultation with the Commissioners of the Office
of Mental Health and t Mental Retardation and Developmental Disabili­
ties, to promulgate regulations identifying the credentials of health
care professionals qualified to provide a concurring opinion of incapac­
ity based on mental illness or developmental disability.

Under Section 2994-u, the Commissioner of Health must prepare a state­
ment summarizing the rights, duties, and requirements of the article,
and require the dissemination of the statement.

The bill also creates Article 29-CCC of the Public Health Law on "Non­
Hospital Orders Not to Resuscitate" which largely reproduces the
provisions currently set forth in Section 2977 of the Public Health Law.
However, Article 29-CCC clarifies that home care services agency person­
nel and hospice personnel, as well as emergency medical services person­
nel and hospital emergency room staff, can honor non-hospital DNR
orders. Section 2994-cc establishes that consent by a surrogate shall be
governed by the policies set forth in Article 29-CC, except that
the,authority of the ethics review committee shall not apply to non-hos­
pital orders issued outside of a hospital. In addition, the qualifica­
tions for health care professionals authorized to provide a second opin­
ion about the patient's decision-making capacity shall be defused by
regulations promulgated by the Department of Health, not by hospital
policies. This assures that non-hospital orders can be issued outside of
a hospital, in a physician's office or in other settings. Section 2994­
cc also provides that surrogate consent to a non-hospital DNR order
issued for a patient in a mental hygiene facility will be governed by
Article 29-B.

Section 3 amends section 2805-q of the public health law to protect the
visitation rights of surrogates in health care facilities.

Section 4 renames Article 29-B as "Orders Not To Resuscitate For Resi­
dents of Mental Hygiene Facilities".

Sections 5 and 6 repeal sections of Article 29-B of the public health
law that have been incorporated into Article 29-CCC by this bill.

Section 7 amends section 2961 of the public health law to add a defi­
nitionof "domestic partner."

Section 8 clarifies that the attending physician in Article 29-B may not
rely on the presumption that adults are capable of deciding about
cardiopulmonary resuscitation if clinical indici~ of incapacity are
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present.

Section 9 repeals subdivision 3 of section 2964 of the public health law
to eliminate the "therapeutic exception" from the DNR law.

Sections 10 through 21 reconcile Article 29-CC with the existing law on
do-not resuscitate established by Article 29-B of the Public Health Law.

Section 22 of the bill amends the Health Care Proxy law (§2984, new
subdivision 5) to provide that, when a health care agent directs the
provision of life-sustaining treatment, the denial of which would likely
result in the patient's death, a hospital or individual health care
provider that does not wish to provide the treatment must cDmply with
the agent's directions, pending transfer of the patient to a willing
provider, or judicial review.

Section 23 of the bill adds the definition of "life-sustaining treat­
ment" to the Health Care Proxy law (§2980, new subdivision 9:,a).

Section 24 of the bill amends section 81.22 of the Surrogate's Court
Procedure Act to provide for guardians under Mental Hygiene Law Article
81 to act as surrogates under the Family Health Care Decisions Act,
Public Health Law Article 29-CC.

Section 25 of the bill repeals section 81.29 of the Surrogate's Court
Procedure Act, which had limited the authority of guardians under Mental
Hygiene Law Article 81 to make decisions to withdraw life-sustaining
treatment.

Section 26 of the bill amends section 1750-b of the Surrogate's Court
Procedure Act ("Health Care Decisions for Mentally Retarded Persons") to
insert a definition of "life-sustaining treatment" and to authorize the
Willowbrook Consumer Advisory Board to act as guardian for certain
members of the Willowbrook class action.

Section 27 of the bill directs the New York State Task Force on Life and
the Law to form a special advisory committee to a'ssist it in considering
whether the Family Health Care Decisions Act should be amended to incor­
porate procedures, standards and practices for the withholding or with­
drawal of life-sustaining treatment from patients with mental illness,
or with mental retardation or development disabilities. It also directs
the Task Force to consider whether the Family Health Care Decisions Act
should be amended to apply in settings other than general hospitals and
residential health care facilities.

Section 28 provides for an effective date of the act.

EXISTING LAW: Adults (who have capacity to make decisions) have a
firmly established right to accept or reject medical treatment based on
the common law principle that "every individual of sound mind and adult
years has a right to determine what should be done with his own body~"

SCHLOENDORFF V. SOC'Y OF N.Y. HOSP., 211 N.Y. 125, 129-30, 105 N.E. 92
(1914) (Cardozo, J.).

A capable adult may not be treated without his Or her consent, except in
limited circumstances, such as in an emergency. The right to decide
about treatment includes the right to refuse life- sustaining measures.
IN RE EICHNER (IN RE STORAR)-, 52 N.Y.2d 363, 438 N.Y.S.2d 266 (1981).
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"This right is protected by the New York State and United States Consti­
tutions. RIVERS V. KATZ, 67 N.Y.2d 485,504 N.Y.S.2d 74 (1986); CRUZAN V.
DIRECTOR, MISSOURI DEPT. OF HEALTH, 110 S. Ct. 2841 (1990).

Two kinds of written instruments, generally refer'red to as "advance
directives," enable persons to exercise this right after losing the
ability to participate directly in decision-making: (i) written
instructions about treatment, usually called a "l.iving will, ,i and (ii)
the written appointment of a person to make health care decisions on the
person's behalf. Patients can also leave advance oral instructions about
treatment. The New York Court of Appeals has held that living wills and
other written or oral evidence of treatment wishes provide a legal basis
for withdrawing or withholding life-sustaining measures if the
instructions constitute clear and convincing evidence of the patient's
wishes. In re Eichner (in re Storar); In re Westchester County Medical
Center (O'Connor), 72 N.Y.2d 517,534 N.Y.S.2d 886 (1988).

New York court decisions have repeatedly demonstbated the difficulty of
satisfying the clear and convincing evidence standard. See, e.g.,
O'Connor, New York's health care proxy law, Article 29-C of the Public
Health Law, allows adults to delegate authority to another adult to
decide about all health care treatment, includin~ life-sustaining meas~

ures. The agent must make decisions in accord with the patient's wishes,
or, if they are not reason ably known, in accord with the patient's best
interests. Health care providers must-honor the agent's decis~ons to the
same extent as if they had been made by the patient, and are protected
from liability for doing so. Although New York law does not explicitly
recognize the authority of family members to consent to treatment for
adult patients unable to decide for themselves, health care providers
routinely turn to family members for consent. However, under legal
doctrines enunciated by the New York Court of Appeals, family members or
others close to patients cannot decide about life-sustaining treatment.
In re Eichner (In re Storar).

The health care proxy law provides an important exception to this gener­
al rule, but only for individuals who have signed a proxy form. Article
29-B of the Public Health Law, governing do-not-resuscitate (DNR)
orders, establishes another exception. This authorizes persons with a
close relationship to the patient to decide about cardiopulmonary resus­
citation. It permits a surrogate to consent to aDNR order under stand­
ards similar to those proposed for Article 29-CC .. For example, the order
must comport with the patient's wishes, or if they are not known, with
the patient's best interests. Several other New York statutes and regu­
lations authorize surrogate decisions for special patient populations.
For example, Article 81 of the Mental Hygiene Law empowers courts to
appoint a guardian to make financial· and/or personal decisions for an
incompetent adult. Under Article 17 -A of the Surrogate's Court Proce­
dure Act, the court can appoint a guardian to make decisions for indi­
viduals who are mentally retarded or developmentally disabled, including
decisions about life-sustaining treatment. Article 80 of the Mental
Hygiene Law authorizes special interdisciplinarycornrnittees to decide
about major or medical treatment for residents of mental hygiene facili­
ties who are unable to decide for themselves and have no family members
available to consent. A distinct body of law governs health care deci­
sions about minors, In general, parents have the right and responsibil­
ity to make treatment decisions for their minor children. See, e.g.,
Public Health Law 2504(2). This right derives from parents' Constitu­
tionally protected right to rear and raise their children free from
state interference. Accordingly, parental treatment decisions are
accorded great deference. See, e.g., SANTO SKY V. KRAMER, 455 U.S. 645
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(1982); IN RE HOFBAUER, 47 N.Y.2d 648, 419 N.Y.S.2d 936 (1979).

Although persons younger than 18 years of age gen~rally may not decide
about their own health care, New York statutes contain important
exceptions to this rule. For example, Sect:ion 250f:l (1) of the Public
Health Law authorizes minors to consent to treatment if they are either
married or a parent. If specified conditions are met, New York statutes
also permit minors to consent to certain treatments. See, for example,
Public Health Law 2305(2) (treatment for venereal disease); Mental
Hygiene Law 9. 13 (a) and 33.21 (mental illness); Public Health Law
2504(3) (parental care); Public Health Law 3123 (blood donation); Mental
Hygiene Law 21.11 and 33.21 (substance abuse); and Public Health Law
2781 (FIN-related testing) .

In addition, the S.S law for Birth Control and unper Article 29-B of the
Public Health Law, a DNR order cannot be issued for a minor without the
minor's consent if the minor possesses decisi·onal capacity. New York
courts have recognized the emancipated minor doctrine for health ~are

decisions by minors. Under this doctrine, minors are considered emanci­
pated when an intentional rending of the parent-child relationship has
occurred: parents have intentionally relinquished control over the
minor, and the minor has intention ally withdrawn from legitimate
parental control and guidance. See, e.g., ZUCKERMAN V. ZUCKERMAN, 154
A.D.2d 666,546 N.Y.S.2d 666 (2d Dept. 1989); BACH V.LONG ISLAND JEWISH
HOSP. ,49 Misc. 2d 207, 267 N.Y.S.2d 289 (Sup. Ct., Nassau Co. 1966).

STATEMENT IN SUPPORT: Every year in health care facilities across New
York State thousands of treatment decisions are made for patients unable
to decide for themselves, including children, elderly patients,those
temporarily impaired, those who will not regain capacity, and those
never able to decide about treatment. The question for New York State
policy is not whether surrogate decisions will be made, but who will
make them and by what criteria. Article 29-CC prdvides responsible poli­
cies for decisions on behalf of patients unable to decide about treat­
ment for themselves.

In practice, most health care providers consult family members prior to
rendering. treatment to an incapacitated person. However, existing law
requires that a previously competent adult patient must have signed a
health care proxy or left clear evidence of his or her wishes in order
to forgo life-sustaining treatment. This standard is at odds with the
laws of most other states, where either statutes or court decisions
expressly permit family members to decide about life- sustaining treat­
ment, subject to public standards. New York and Missouri are the only
two states where the law explicitly denies family members this authori­
ty.

Clear evidence of the patient's wishes is extraordinarily difficult to
provide in an age of rapid medical advances, even for medical experts.
Studies also show that only 10-15% of the adult population has signed a
proxy or other advance directive such as a living will. For children,
neither clear evidence of wishes nor a health care proxy is ever a
possibility. Most people would want and expect f~mily members or others
close ~o them to decide about treatment when they become too ill to
decide for themselves. Our law denies this basic expectation. It also
leaves family members unable to refuse treatment despite their deep
commitment to respect the patient's values or their desire to discontin­
ue treatment that imposes excessive burdens on the patient without
offering hope for cure, recovery or relief of su~fering.

000016

Page 40 of43

http://nyslrs.state.ny.us/NYSLBDCllbstfrme.cgi?QUERYTYPE=SPECIAL+&SESSYR=... 2/25/2010



RETRIEVE

This legislative proposal recognizes that few families have the
emotional or financial resources to pursue judicial relief. It estab­
lishes a process to review sensitive cases and to resolve disputes with­
in health care facilities, relying on the courts only as a last resort.
This approacp is consistent with the guidelines on decisions about life­
sustaining treatment prepared for state court judges. Those guidelines
state that "the courts should not be used as a clearinghouse for the
rendering of medical decisions which are best made by the patient and
family and physician of the patient. A trial court must protect itself
from inappropriate involvement in a life-sustaining medical treatment
case and should decline jurisdiction if there is no justifiable contro­
versy."

With respect to the new subdivision 5 of §2984, relating to an agent who
directs the provision 01 life-sustaining treatmen~, it is intended that
a court reviewing the agent's direction may override the direction only
on one of the three grounds specified in §2992 or, on the grounds that
compliance with the agent's direction is not required by this new subdi­
vision 5. The words "but not limited to" in §2992 allow an appropriate
court to consider other sorts of disputes that may arise under the arti­
cle; they do not expand the grounds on which the court may override an
agent's direction to provide life-sustaining treatment, For patients
without family members or close friends, existing practices to decide
about treatment are generally informal. They do not adequately protect
these patients' right to receive treatment or their interests when deci­
sions about life-sustaining ,treatment must be made. This is a diverse
patient population, including individuals who are elderly, mentally ill
or homeless. Many physicians and health care facilities now decide about
treatment for these patients, including decisions to provide major
medical treatment or to stop life-sustaining measures. In rare cases, a
health care facility or public official seeks a cburt order authorizing
treatment, or a committee or guardian of the person has been appointed
and decides about treatment. More often, the expenses and delays associ­
ated with court proceedings are avoided, Sometimes health care profes­
sionals wait until a patient's condition deteriorates and major medical
interventions are authorized 'under ,the emergency exception to the
requirement of informed consent. Other times, a patient receives treat­
ment, but health care providers proceed without a clear legal substitute
for patient or family consent. In either case, decisions are routinely
made on an informal basis, without prospective or retrospective review.
The proposed legislation provides a decision-making process for this
patient population that will facilitate their acc~ss to needed treatment
and permit the discontinuation of life-sustaining measures in accord
with publicly approved procedures and patient-centered standards. For
patients without family members or close friends, judicial approval is
required for decisions to withhold or withdraw life-sustaining treat­
ment.

Overall, the proposed legislation promotes the wishes and interests of
incapacitated patients by establishing a process for determining inca­
pacity, a priority list of those who may act as surrogate, and specific
standards for surrogate decisions. The bill contains many safeguards to
protect the patient's interests: a family member or someone else with a
close personal relationship to the patient must decide in accord with
standards based on the patient's wishes and best interests; life-sus­
taining treatment can only be discontinued if it is an excessive burden
to the patient and specified medical criteria are satisfied; anyone on
the list-of potential surrogates can challenge the decision triggering
further review within the facility; and, decisions that t are especially
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sensitive must be reviewed routinely by a multidi ciplinary committee.

The New York State Task Force on Life and the Law concluded that deci­
sions about life-sustaining treatment are best made in the context of
the family or other personal relationships; with 1ppropriate safeguards.
This is what most people would want and choose for them- selves. It also
recognizes the importance of family and other close relationships at a
time of illness. These individuals are most likely to know the patient's
own views about treatment, including the patient's religious and moral
beliefs. They are also most likely to be dedicate4i to the patient's well
being, For patients who have no natural surrogates and are therefore
most vulnerable, the proposed legislation will facilitate access to
needed treatment and fulfill society's obligation to ensure that timely,
responsible decisions are made on their behalf.

The bill also integrates policies set forth in Article 29-CC with Arti­
cle 29-B on orders not to resuscitate. This is necessary because Article
29-CC covers all treatment decisions, including d~cisions about cardiop­
ulmonary resuscitation in hospitals. Two separate laws, one for resusci­
tation decisions and one for other treatments would be confusing and
hard to implement for patients, for surrogates an(:i for health care·
providers.

The policies set forth in Article 29-CC build on the policies and expe­
rience gained with Article 29-B. Article 29-B will continue to apply to
decisions about cardiopulmonary resuscitation in mental hygiene facili­
ties because those facilities are not covered by Article 29-CC. The
policies on non-hospital orders not to resuscitate that will be reenact­
edby the bill are essential to protect the wishes and well being of
terminally ill patients who are cared for at home and in other community
settings.

:J;..:E:(;J:§:r...A'l:'IY:Ji:Ji.If>]:'ORY :
1994:.A7166-B ~ advanced to 3rd reading
1996: A6791 - reported to Rules Committee;
1995: A6791 - advanced to 3rd reading
1998: A7026 - reported to Rules Committee;
1997: A7026 - reported to Codes Committee
1999 and 2000: reported to Rules Committee
2001: A5523 - ~dvanced to 3rd reading;
2002: A5523-A- referred to Health Committee
2003: A6315 - referred to Health COmmittee;
2004: A6315-A - reported to Codes Committee
2005: A5406 - reported to Codes Committee;
2006: A5406-B - passed Assembly
2007: A6993 - reported to Codes Committee;
2008: A6993-A - reported to Rules Committee
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impact.
The bill will have no ~ppreciable budgetary

EFFECTIVE DATE: Immediately; provided that secti!ons 1 - 25 of the act
shall take effect on the first day of the Juine after enactment, and
provided further that effective immediately it shiall be lawful for a
hospital, as defined in the act, to adopt a policy that is consistent
with the requirements of the act, and for a health care provider to
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accept and carry out a health care decision accordance with such
requirements for a patient in a hospital that has adopted such policy.
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DIVISION OF THE BUDGET BILL MEMORANDUM

Session Year 2010

SENATE:
No.

Primary Sponsor: Gottfried

ASSEMBLY:
No. A7729-D

Law: Public Health Law
Mental Hygiene Law
Surrogate's Court Procedure Act

Sectiops: 2994 (New) and various other
81.22; 81.29
1750-b

Division of the Budget recommendation on the above bill

APPROVE:

1. ' Subject and Purpose:

NO OBJECTION: X

This bill enacts the Family Health Care Decisions Actl to establish procedures for authorizing
family members, domestic partners, close friends or pther surrogates, not otherwise identified
in a health care proxy or other legal instruments, to niake health care decisions on behalf of an
incapacitated individual, including decisions regardinm life sustaining treatment. The bill does
not make any changes to existing procedures for est~blishing health care proxies or other
advance directives. The bill also sets procedures foriestablishing and implementing non­
hospital orders not to resuscitate.

Specifically, the major components of the bill:

• Establish procedures for adult (over age 18) family members, domestic partners, close
friends or other surrogates to make health care d~cisions in a hospital on behalf of an
incapacitated individual. These procedures would not apply if the individual has a health
care proxy or a court-appointed guardian.

• Requires attending physicians to identify if an indirvidual has an existing health care proxy
or court-appointed guardian and to make an initia~ determination on the capacity of an
individual to make their health cate decisions andlthe extent to which their ability to make
decisions will improve. A concurrent reviiew of ani individual's decision making capability is
required in certain instances, particularly those intolving life sustaining treatment, and
requires differences between the initial and concuirrent determinations to be resolved
through an ethics review committee.

• Preserves patients' rights to reject choice of surro~ate and/or health care decisions they
make provided that the individual is capable of m$king these decisions.

• Require surrogates to act in accordance with pati$nts' wishes, including religious and moral
beliefs or, if unknown, the patient's best interest. A surrogate's decision to withhold life

Validation: Document 10: 42911211-29
Robert LMegna, Director of the Budget
By Daniel B, Sheppard
Date: 3/1412010 11:04:00 AM '
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sustaining treatment is limited to instances wher~ -a patient would suffer extraordinary pain
or discomfort, is likely to die within six months with or without treatment, is permanently
unconscious. For patients in a residential health pare facility a concurrent decision would
be required from an ethics review panel. Under tbis bill, if an attending physician disagrees
with a surrogate's treatment decision, the decision is not implemented and is referred to an
ethics review panel or court for a determination.

• Establish procedures for non-hospital orders not ~o resuscitate (similar to do not resuscitate
orders in health care facilities). Under the bill, ani individual's physician would issue the
order in the individual's medical record. The indi~idual would wear an identifying bracelet
to notify emergency medical or home health care ipersonnel of their wish not to be
resuscitated. Medical personnel would be required to consent to the order and are
indemnified for acting on the order in good faith.

I

• The Department of Health (DOH) would be requir~d to issue regulations to implement the
provisions of this bill.

2. Budget Implications:

The Office of Mental Retardation and Developmentall Disabilities (OMRDD) estimates that this
bill will generate $7 million in savings, as it would giv$ the agency's Consumer Advisory Board
(CAB) the ability to make end of life decisions for cer1ain individuals with mental retardation
and developmental disabilities. Currently, the CAB i~ required to use a court appointed
guardian, which costs OMRDD about $2,000 per indi¥idual.

DOH does not anticipate that the issuance of regulatipns or general oversight of these bill
requirements will result in additional State costs.

3. Recommendation: No Objection

This bill enacts the Family Health Care Decisions Actl to establish procedures for authorizing
family members, domestic partners, close friends or bther surrogates, not otherwise identified
in a health care proxy or other legal instruments, to make health care decisions on behalf of an
incapacitated individual, including decisions regardin4 life sustaining treatment. The bill also
sets procedures for establishing and implementing nqn-hospital orders not to resuscitate. This
bill provides an option for family members and friend~ to implement a patient's medical
treatment wishes where they have not already been I~gally established. The procedures are
medically determined and directed by a physician, pr~vide protections to retain patient choice
where possible and establish procedures to resolve diisputes. This bill is also expected to
generate State savings by reducing legal costs assoqiated with determining end-of-life
decisions for certain OMRDD recipients. According'IYi, the Division of the Budget has no
objection to this bill.
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DAVID A. PATERSON
GOVERNOR

STATE OF NEW YO~K

DEPARTMENT OF Sl[ATE
ONE COMMERCE PLJ.I1ZA

99 WASHINGTON AVENUE

ALBANY, NY 12231-0PO 1

'MEMORANDUM

LORRAINE A. CORTES-VAZQUEZ
SECRETARY OF STATE

To:

From:

Date:

Subject:

Honorable Peter J. Kiernan, Esq.
Counsel to the Governor

Matthew W. Tebo, Esq.
Legislative Counsel

March 8, 2010

A.7729-D (M. of A. Gottfried)
Recommendation: No comment

The Department of State has no comment on t~e above referenced bill.

If you have any questions or comments regard~ng our position on the bill, or if we can
otherwise assist you, please feel free to contact me at (518) 4~4-6740.

MWT/mel .
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TO:

FROM:

SUBJECT:

I

1l-ESTA1EBl.rA~ I:EPPRIl\IEN1r /ll-ELNfvffi3lTYCFll-ESTAlECFN::VV'T{H(/PJ..BANY, NY'12234
!

ktirgCa.rs3l crd Q;pJtyCanr6sKTer for l.f9aIAffcjirs
Tel. 5184746400 '
Fax 518474-1940

Marqh 9, 2010

Counsel to the Governor

Erin M. 0'Grady.·Parent

A.7729-D

RECOMMENDATION: No Objection

REASON FOR RECOMMENDATION:

The State Education Department has no objecti~m to the enactment of this bill which
addresses an omission in law that does not provide for de~ision-making in health care for persons
who lose capacity prior to making provisions for their hetlth care.

While the Department has no objection to the bnactment of this bill, we recommend
Chapter Amendments to clarify the language. First, irl the definition of "close friend", such
status may be established by a person simply submi~ing a letter to the treating physician
asserting the existence of a relationship. The Departm~nt suggests the source of such a letter
should be defined and not simply be one written by a i person claiming to. be a close friend.

.. Secondly, the term "minor" is defined as "any person +rho is not an adult." The Department
suggests that the definition also consider the status of an 'remancipated minor."
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JOHN V. TAURIELLO
Deputy Commissioner and Counsel

Honorable Peter J. Kiernan
CoUnsel to the Governor
Executive Chamber
State Capitol Building
Albany, NY 12224

Dear Mr. Kiernan:

STATE OF NEW YOFK
OFFICE OF MENTAL HfALTH

COUNSEL·

March 15, 2~10

A.7729-D

44 Holland Avenue
Albany, New York 12229

The Office of Mental Health (OMH) has no objec~ion to the above-referenced legislation,
which is before the Governor for Executive action.

This legislation repeals and amends various sectiofls ofthe Public Health Law to create the
I

Family Health Care Decisions Act (FHCDA). This legislation establishes procedures, standards and
safeguards to address the many important and difficult iss~es to permit family members and other
surrogates to make health care and treatment decisions fori incapacitated persons who are treated in
general hospitals and nursing homes. Furthermore, sectio~ 28 of this legislation requires the "Task
Force on the Life and the Law" to form a special advisory qommittee to make recommendations for
future statutory or regulatory changes to address life-sust~ining treatment issues for persons with
mental illness and for persons who are mentally retarded! or developmentally disabled, including
those who reside in mental hygiene facilities.

The FHCDA is the latest action taken to est~blish the statutory rules under which
appropriate persons may authorize the provision ofnecessary health care for an incapacitated person.

New York's health care proxy law, Public HealthiLaw article 29-C, establishes procedures
under which adults may delegate authority to another trustfd "health care agent" who can authorize
all health care treatment for the person, including life-sus~aining measures. The agent must make
decisions in accordance with the patient's wishes, or iftheyl are not reasonably known, in accordance

I

with the patient's best interests. Health care providers mus~ honor a health care agent's decisions to
the same extent as if they had been made by th;: patient, imd they are protected from liability for
doing so.
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Article 29-B of the Public Health Law authori~es Do-Not-Resuscitate (DNR) orders,
applying surrogate decision-making principles to authoriz~ consent for an order not to resuscitate.
The DNR law establishes a statutory list of surrogates iwho may authorize the withdrawal or
withholding ofcardiopulmonary resuscitation through aD~ order, for persons who lack capacity to
consent.

Article 81 of the Mental Hygiene Law empowers courts to appoint a guardian to make
financial, personal and/or health care decisions for an adult Ithat lacks capacity. Additionally, Article
80 ofthe Mental Hygiene Law authorizes Surrogate Decisior-Making Committees to make decisions
about major medical treatment for residents ofmental hyg~ene facilities who lack capacity to make
health care decisions, and who have no family members available to provide consent.

This legislation, establishing the FHCDA, addre~ses one ofthe last major gaps in existing
statutory law regarding surrogate decision-making rules ob behalf of incapacitated patients. New

. I

York statutory law currently does not explicitly recognize tpe authority offamily members (or others
close to the individual) to consent to treatment for adults }vho lack the ability to consent to health
care, yet health care providers routinely have turned to ~amily members for such consent. This
legislation will provide clear and uniform rules by which f~mily and other surrogates may consent to
health care and treatment. The new law will establish ~ list of surrogates to make health care
decisions ifthe patient lacks capacity and a health care proxy was not signed. The law also describes

• I

the procedures which must be followed by general hosnitals and nursing homes to ensure that
surrogates can successfully authorize treatment for perso* who lose capacity.

Furthermore, this bill provides specific rules for t~e withdrawal oflife sustaining treatment
I

based upon decisions by authorized surrogates. Under leg~l doctrines enunciated by the New York
Court of Appeals, family members or others close to pati~nts cannot decide about life-sustaining

I

treatment for a person without capacity. In the absence o~ a statutory basis for surrogate decisions
for life sustaining treatments, New York court decisioqs have required "clear and convincing
evidence" ofthe patient's intent regarding the withdrawal 4flife sustaining treatment when he or she
had capacity. The courts have also made it clear that it is v~ry difficult to demonstrate that a patient
has previously stated his or her wishes with regard to life s*taining treatment with sufficient clarity
to meet the clear and convincing evidence standard.

Under this legislation, the surrogate decision-~aking principles would be the same for
mentally ill persons who are being treated in general h~spitals and nursing homes, as all other
patients, except that: 1) a psychiatrist would have to co*firm incapacity of a person with mental
illness; 2) for patients transferred from facilities licenseq or operated by OMH, existing law and
OMH regulations would continue to govern surrogate deci~ions; and 3) standards for decisions about
the withdrawal or withholding of life-sustaining treatmqnt from patients with mental illness or
mental retardation or developmental disabilities, and for p4tients residing in mental health facilities,
are not directly addressed. .

i

I

With regard to life sustaining treatment decisions tffecting persons with mental disabilities
section 28 ofA.7729-D requires a special advisory commilttee to be established to support the Task
Force on the Life and Law to review procedures for author~zing such treatment. The Task Force will
consist of six members selected by the Chair of the Ta~k Force, three persons selected by the
Commissioner of OMH, and three persons selected by th¢ Commissioner of the Office of Mental
Retardation and Developmental Disabilities (OMRDD). S~ecifically, under the legislation, the Task
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Force is charged with considering whether the FHCDA shquld be amended or regulations amended
to incorporate procedures, standards and practices for decis~ons about the withdrawal or withholding
life-sustaining treatment from patients with mental illnesslor mental retardation or developmental
disabilities, including patients who reside in mental hygie~e facilities.

In summary, OMH has no objection to this legislatibn that provides the statutory framework
I

for the appointment and powers ofsurrogates ofpatients in Igeneral hospitals and nursing homes that
do not have decision-making capacity. OMH is supportive ofthe measure that authorizes the Task
Force, with representation recommended from OMH and ~MRDD, to establish a special advisory
committee to develop a governing statute and/or regulatibns to address life-sustaining treatment
issues for persons with mental illness and for persons with mental retardation and developmental
disabilities.

Thank you for the opportunity to comment on this1legislation.

Sincerely,

~'IJ--riA
i .

J01m V. Tau~iello

Deputy Commissioner and Counsel
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Richard F. Daines, M.D.
Commissioner

STATE OF NEW YORK
DEPARTMEr~Tali: HEALTH

I

Coming Tower The Governor Nelson A. Rdlckefeller Empire State Plaza Albany, New York 12237

Wendy E. Saunders
Executive Deputy Commissioner

Memorandum

FROM:

TO: Peter Kiernan, Counsel to the Governor

James W. Clyne Jr., Executive Deputy Coimmissioner~

SUBJECT: Assembly Bill 7729-D

DATE: March 15, 2010

Your office has requested the Department's commentsIon Assembly Bill 7729-D, the Family
Health Care Decisions Act (Act), which is before the qovemor for executive action. The Act
would, among other things, amend the Public Health Law (PHL) to establish procedures for
making health care decisions on'behalf of persons witho~t health care proxies who are unable to
make decisions about treatment for themselves. ,-

I

The Act would create a new PHL Article 29-CC to provHie for surrogate decision-making on
behalf ofpatients who lack the capacity to make decisi0l1s for themselves, including decisions
about do not resuscitate (DNR) orders. The Act would also create a new PHL Altic1e 29­
CCC, which would contain provisions for nonhospital DNR orders. It would also amend
existing PHL Article 29-B, relating to DNR orders, and l~mit the application of its provisions
only to residents of mental hygiene facilities. .

The new PHL Alticle 29-CC would govern health care d~cisions about care provided in a
general hospital or residential health care facility for pati~nts or residents who do not have a
health care proxy or a court-appointed guardian. .

The Act continues the legal presumption that each patien~ has decision-making capacity, but
consistent with current law, allows a physician, with the~oncurrenceof another clinician
acting within his or her scope of practice, to determine tHat a patient lacks capacity. Notice of

I

a determination that a surrogate will make health care de~isions because the patient has been
detern1ined to lack decision-making capacity must be gi~en to the patient, if there is any
indication the patient can understand the information, an~ to th~ highest available person on a
patient's surrogate list." .

I

The Act establishes a prioritized list ofpersons who can act as a surrogate, which would
include domestic paltnerS". The definition of "domestic ~artner" in this legislation would
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min-or the definition of "domestic partner" contained in P~L § 2805-q, which concerns
hospital visitations, and PHL § 420I, which relates to the ¥isposition of remains.

, .
i

The Act would authorize the surrogate to make health care decisions based on the patient's
wishes, and ifhis or her wishes are not known, based upo~ the patient's best interests.
Decisions to ~ithhold or withdraw life-sustaining treatme*t would be required to meet several
conditions. Treatment could be withheld or withdrawn iftWo physicians concur that: (1)
treatment would be an extraordinary burden to the p~tient ~nd the patient can be expected to

. die within six months regardless of the treatment or the patient is pennanently unconscious; or
(2) treatment would involve a burden deemed inhumane ot extraordinarily burdensome aQd
the patient has an irreversible or incurable condition. Con~ent to withhold or withdraw life-
sustaining h'eatment can be revoked. '

Under the provisions ofthe Act, ifthe patient is a minor, the decision to withhold or withdraw
life-sustaining treatment could be made with the consent olfthe parent or guardian, provided
that the decision may only be implemented with the consent of the minor if the minor has the
capacity to make such a decision. The Act also includes p~'ovisions allowing an "emancipated
minor," including a sixteen or seventeen-year-oId living i~dependently from his or her parents
or guardian, to make decisions about life-s.ustaining treatnient for himself or herself.

The Act would also include provisions regarding health c~'e decision-making when a patient
does not have a health care proxy and no sun-ogate can be Ifound. In these circumstances, the

, hospital is required to the extent reasonably possible, to d~termine the patient's wishes and
preferences. The health care decision-making process wo~ldl vary depending upon whether the
decision relates to routine medical treatment, major medic~l treatment or decisions to
withhold or withdraw life-sustaining treatment. Attendin~ physicians would be pmmitted to
make routine medical decisions for a patient without a surtogate. An attending physician
would need a concun-ing opinion to make a decilsion conc4rning major medical treatment.
Decisions relating to withdrawing or withholding life-sustMning treatment could be made with
COUlt approval. Altematively, life-sustaining treatment co~1d be withheld or withdrawn if the
physician determines, and one other physician concurs, th~t the treatment offers no medical
benefit because the patient will die imminently even if the'itreatment is provided and the
treatment would violate acceptedmedical standards.

The Act would require hospitals to adopt written policies Ijequiting implementation and
regular review ofdecisions to withhold or withdraw life-sljIstaining treatment. It would also
require hospitals and nursing homes to have an ethics review committee. The determinations
of the ethics review committee would be advisory and noqbinding, except for determinations
regarding decisions to withhold or withdraw life-sustainint treatment.

Under the provisions of the Act, health care providers couid refuse to honor health care
decisions that violate their religious or moral beliefs; howJver, they would be required to

I

notify the facility and the person who made the decision. lhe facility would then be required
I

to transfer the patient to another health care provider willirjlg to honor the decision.
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The Act also authorizes courts to hold special proceedin!is commenced by a member of an
ethics review committee or any person connected with the case arising under the Act. Courts
can designate sUlTogates, appoint guardians for minors, apd order the withholding or .
withdrawing of life-sustaining treatment. Ord(~rs to with~old or withdraw life-sustaining
treatment can be made if a patient lacks thecapacity to rriake the decision and the
detelmination of the court complies with the standards e~tablished for surrogate decision­
making. Under the Act, any hospital that refuses to comply with a sU1Togate's health care
decision to refuse treatment would not be entitled to compensation for treatment. This would
not pr:eclude other legal remedies against facilities.

The bill would require the Task Force on Life and the L8fW, which was established by executive
order in 1984, to make regulatory and st~tutory recomm~nd8tions relating to the Act.

I

A possible consequenqe of the Act is that it could be interpreted to change the clinical criteria to
put DNR orders in place for some p'atients who do not h~ve the capacity to make their own
health care decisions. This issue should be promptly reviewed.

I

This Act would empower family agents to manage patie4t care and help to ease the burden
families face when a patient is unable to communicate hi~ or her wishes. The Department of
Health recommends the approval ofAssembly Bill 77291D.
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David A. Paterson
Governor

Michael J. Burgess
Director

Peter J. Kiernan, Esq.
Counsel to the Governor
Executive Chamber
Room 210
State Capitol
Albany, New York 12224

Re: A.7729D/S.3164-B

Dear Mr. Kiernan:

March 10, 2010

Two Empire State Plaza
Albany, New York

12223-1251

www.aging.ny.gov

This legislation would amend the Public Health Law by tThe addition of a new article 29-CC that
would establish procedures authorizing family members dr other persons close to patients, who
lack decision-making capacity with regard to their health ~are, to decide about treatment, in
consultation with health care professionals and in accord "{vith specified safeguards. It also
directs the New York State Task Force on Life,md Law t~ form an advisory committee to
consider the procedures and practices for withholding or withdrawal of life sustaining treatment
for patients with mental illness or mental retardation and cilevelopmental disabilities.

Article 29-CC would only apply in situations in which no! one has legal authority to make health
care decisions on behalf of the patient who 13;Cks capacityito make health care decisions while
hospitalized or residing in a residential health care facilit)[. It would establish a process to
review situations involving withdrawal or withholding ofllife sustaining medical treatment. The
legislation also gives family members and other surrogat~ decision-makers access to the medical
records of the incapacitated patient necessary for making ~nformed decisions and to advocate
effectively on the patient's behalf. In addition, this legisl~tion would facilitate access to routine
care or major medical treatment for incapacitated patients) who have no family or friends.
available to make decisions. .

A surrogate would make health care decisions based on tThe patient's wishes or, ifthe patient's
wishes are not reasonably known and cannot with reason~ble diligence be ascertained, based on
the patient's best interests. The surrogate's decisions wo~ld be subject to statutory standards and
safeguards. If the patient objects to the determination of ~ncapacity, the appointment of a
surrogate, or to a surrogate's decision, the patient's objection prevails, unless a court determines
otherwise. The attending physician is responsible for reahessing and confirming the patient's
ability to make his or her own decisions about treatment. IThere are many other safeguards built
into the Act including a requirement that a facility or gro~p of facilities establish an
interdisciplinary ethics review committee to review sensi~ive cases, including decisions made by
a surrogate to withhold or withdraw life-sustain~n treat~ent, and to resolve disputes between

Promoting independence and quality oflife ~ellior Citizens' Help Line 1-800-342-9871
for older New Yorkers ~n Equal Opportunity Employer
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and among family members and health care professionals~

In summary, this legislation would settle the question of~ho will make decisions on behalf of a
patient who is unable to decide about his or her own treatrinent while in the care of a hospital or
residential health care facility. Although most health carel providers consult family members
prior to treating an incapacitated person, existing law req4ires that a previously competent adult
patient must have signed a health care proxy or left clear ~vidence ofhis or her wishes in order to
forgo life-sustaining treatment. The laws of most states Rermit family members to make the
decisions in such situations. If enacted, New Yorkers als~ would have assurance that if they are
incapacitated to make decisions about treatment a family ~ember or close friend would be able
to make important medical decisions without thl~ need fori a court proceeding.

This is very important legislation for New York's older r~sidents who make up a substantial
portion of the population residing in residential health car~ facilities or being cared for in a
hospital. Although current law permits a person to compllete some form of advanced planning,
including executing a health care proxy or other form of ~dvanceddirective communicating his
or her wishes regarding treatment, very few do so. This l¢gislation provides a thoughtful and
comprehensive framework that would permit family menih~rs or close friends to advocate for
treatment and make informed decisions on behalf of a pat~ent who is unable to make health care
decisions while safeguarding the patient's expressed pref~rences and best interests.

Please be advised that NYSOFA encourages the passage <bfthis legislation. Thank you for
soliciting our comments. .

Sinc~rely,
/j i

i·~;!J..L-
.....//~/ "::---- ;

< Jenn~fer Seehase
Gen~ral Counsel

NEW YORK STATE OFFICE FOR
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DAVID A. PATERSON
GOVERNOR

March 12,2010

The Honorable Peter J. Kiernan
Counsel to the Governor
Executive Chamber
State Capitol
Albany, NY 12224

Dear Mr. Kiernan:

STATE OF NEW YORK
COMMISSION ON QUALITY OF CARE ~ND ADVOCACY

FOR PERSONS WITH DISABILITIES
401 STATE STREET'

SCHENECTADY, NEW YORK 1~3C15-2397
I

1-800-624-4143 (Voice/TTY/~panish)

www.cqcapd.state.ny·lus

RE: Assembly Bill No. 7729~D

JANE G. LYNCH
CHIEF OPERATING OFFICER

BRUCE BLOWER
PATRICIA OKONIEWSKI

MEMBERS

The Commission on Quality of Care and Advocacy for Person~ with Disabilities recommends that the
Governor approve the subject bill enacting the Family Health qare Decision Act. This recommendation
is based on the Commission's experience administering the Su~ogate Decision-Making Committee
Program (SDMC) authorized by Mental Hygiene Law Article ~O and, under certain circumstances,
applying the Health Care Decisions Act (HCDA). SDMC traiqed volunteers make non-emergency health
care treatment decisions in accordance with those laws for perspns with mental disabilities who lack
capacity and have no surrogate to their behalf. Our experience fndicates that the HCDA standards have
appropriately afforded the SDMC panel and other authorized s~rrogates governed by the HCDA a
prescription to avoid both over-treatment and under-treatment ~f people who cannot make their own
decisions with regard to life sustaining treatment.

While recommending approval, the Commission recognizes that the proposed law provides for an
Advisory Committee to be established to support th~: Task For~e on Life and the Law review of
appropriate procedures for decisions affecting persoltls with me~tal disabilities. We note the need for
consideration and guidance on the following issues and are av~ilable to assist the Advisory Committee as
needed. .

First, the proposed law provides that the surrogate's decisions~ould be governed by the wishes of the
individual. Additional clarification would be desirable to provide that a person's competent wishes
should govern and that full consideration should be given to th~ wishes of the individual in determining
the person's best interests.

Second, the provisions governing hospital and non-hospital do inot resuscitate orders and protections
appear confusing when applied to persons within or transferred from mental hygiene facilities. These
provisions should be consolidated and clarified. As currently ~ritten, such situations may be governed by
four distinct articles of law to provide appropriate protections ~or a population at risk of being left out of
decision-making concerning his or her own body and life; subj~ct to over-treatment; or subject to under­
treatment as compared to other persons. Withdrawal of life sustaining treatment, and hospital do not
resuscitate and do not intubate orders will be governed by the Family Health Care Decision Act for
persons transferred from a mental hygiene facility licensed by the Office of Mental Health to a hospital
since the Mental Hygiene Law Article 80 governing the SDMq has not been amended to include those
decisions. However, application by the hospital or someone el~e on behalf of the persons receiving

AN EQUAL OPPORTUNITY/AFFIRMA~IVE AcnbN EMPLOYER
REASONABLE ACCOMMODATION WILL BE PR0'1DED ON REQUEST
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services from a facility licensed or operated by OMH for conse~t to treatment such as a feeding tube or a
tracheotomy or any major medical treatment can be accepted bt the SDMC for a determination of
whether the person has the capacity to make the decision, or has an available surrogate, and if not whether
the treatment is in the person's best interests. I

I

Third, Section 2994-b implicitly defers to the SDMC enabling 4tatute, Article 80 of the Mental Hygiene
Law and regulations promulgated thereto, but we rec:ommend t~at the applicability of Article 80 be
specifically set forth as controlling when the SDMC process is ~mployed and any appeals thereto are
initiated, similar to the reference to health care agent decisions ~t section 2994-b(2).

I

Fourth, requirements for notice to mental hygiene facility directors of surrogate decisions and life
sustaining treatment decisions are not explicitly set forth in the Ibill, other than with regard to a notice of
incapacity ofa person/resident of mental hygiene facility. We r~c:ommend a future amendment to address
this issue or, since the bill has a provision to defer to Mental Hygiene Law and regulations, the mental .
hygiene agencies and the Department of Health could, by regul~tion, require notice to the mental hygiene
facility for persons transferred to the hospital from a mental hygil~.me facility when the person, surrogate or
doctors make major medical and life sustaining treatment decis~ons. The mental hygiene facility director
is considered "a person connected with the case" so s/he could ~ring a matter to the hospital ethics
committee, to SDMC or a court of law in accordancl~ with the ~illianguage, but would need to have
received notice of the decision.

Similarly, a future amendment and/or regulation should clarifylthat the attending physician has special
qualifications or seeks a concurring physician or health or soci.l services practitioner with special
qualifications whenever the attending determines that the persdn lacks capacity due to mental disability,
even for consent to major medical treatment decisions. That ap~~~ars to be the intent of 2994-c(3)(c).

Finally, the bill provides that medical record documentation w~n be in accordance with hospital policies
in regard to documentation of surrogate and medicaI provider qedsions, We recommend a future
amendment and lor that the Department of Health and the Tas~ Force provide standards for such
documentation to deter phone consultations when sound medi~al practice and lor the law require personal
examination, to accommodate appropriate standards for telepqone and verbal consents, and to ensure
documentation of continued lack of decision-making capacity (2994-c(7).

,

I

If you need further assistance or information, please contact us

Very truly yours,

f~··?f. 9r~

Patricia W" Johnson
Assistant Counsel
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RE: A.7729-D (Gottfried)/S.3164-A (Duane)

Dear Governor Paterson:

I write to express the strong support of the $~:althcare Association of New York
State (HANYS) for the above-refer,enced bill, I which has been delivered to you for
action. The Family Health Care Decisions IAct would establish procedures for
making medical treatment decisions on behalf of people who lack the capacity to

I

dictate their own treatment decisions. HANY~ strongly supports this bill and urges
you to sign it.

In the absence of this legislation, which has b~e1tl deliberated for 17 years, countless
families have been forced to endur~: the tragiC human cost of being prevented from
making informed, thoughtful decisions. Thi~ legislation, which addresses serious
gaps in current law, would relieve patients, farpilies, loved ones, and providers from
agonizing scenarios that could be avoided. .

Lost in the gaps of existing law, many famili~s. have witnessed what they knew to
be the ardent desires of their incapacitated loied ones go unfulfilled for weeks and
months, while every participant--from the! patient, to family members, to the
professionals providing care--has anguished. i At the same time, families have been
frozen by the lack of legal means to honor the! deeply personal wishes of their loved
ones.

With your approval, family memb(~rs fmally!will have the legal authority to make
health care treatment decisions when their lo~ed ones are incapacitated and have no
health care proxy. This legislation takes a stew further and provides a uniform, legal
process for making decisions on behalf of patients with no remaining family

OOOu35
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members. This legislation is long overdue in hdping to flpsolve these extraordinarily sensitive
and personal decisions. .

This bill would allow medical treatment decisions to be ma4e privately by the patient's family or
friends with advice from physicians and based upon the re*onably known wishes of the patient.
If the wishes of the patient were not reasonably known, apd could not be ascertained, the bill
would require that decisions be made in the best interest of the patient. For some decisions, or in
certain circumstances in which decisions could not be rea~hed, the bill would provide for the
additional concurrence by an ethics committee.

Above all else, the legislation would require all decisions to be made out of respect for, and in
consideration of, the individual dignity and uniqueness of thle patient.

I
I

This legislation is the end product ofnearly two decades of Ideliberation by health care providers,
legal experts, and patient advocates and is intended to ov~n;ome the limitations of the current
Do-Not-Resuscitate Law, Health Care Proxy Law, ati-d the court-developed "clear and
convincing evidence" requirement. .

For all of these reasons, HANYS respectfully urges signing!ofthis legislation.

Sincerely,

Daniel Sisto
President

vcc: Peter Kiernan

:
i
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Gerard L. Conway, Esq.
Senior Vice President!
Chief Legislative Counsel

Division ofGovernmentallAffairs

MEMORANDUM IN SpPPORT

IN SENATE HEALTH COMMITTEE

ON ASSEMBLY HEALTH
COMMITTEE AGENDA

S.3164-A (DUANE)

A.7729-~ (GOTTFRIED)

AN ACt Ito amend the public health law,
I •

the menfal hygiene law and the surrogate's
court prbc~edure act, in relation to establishing
procedurt~s for making medical treatment
decision~ on behalf of persons who lack the
capacityl to decide about treatment for
themselfes; directing the New York state
task for4e on life and law to form a special
advisoryj <::ommittee to consider the
procedurt~s and practices for withholding or
withdrawal of life sustaining treatment for
patients IWith mental illness or mental
retardat~on and developmental disabilities;
and to rfpeal certain provisions of the public
health l~w and the mental hygiene law relating
thereto

This measure would establish procedures authorizing family ~embers or other persons close to
patients who lack decision-making capability to decide aboutltreatment, in consultation with health
care professionals and in accord with specified safeguards. l1h,e Medical Society of the State of New
York supports this bill.

The bill would grant the surrogate authority to make all healt~ care decisions for the patient that the
adult patient could ordinarily make for himself or herself, subilect to certain standards and limitations
defined in Article 29-CC ofthe bill. It establishes the duty o~ health care providers to give the
surrogate medical information and clinical records necessary to make informed decisions for the
patient. The surrogate is required to decide about treatment based on the patient's wishes, including
the patient's religious and moral beliefs, or, if the patient's w~shes are not reasonably known, and
cannot, with reasonable diligence, be ascertained, based on th~ best interests. This authority includes
withdrawal oflife-sustaining treatment if the patient is termillially or permanently unconscious, or has
an irreversible or incurable condition and the treatment would involve such pain, suffering, or other
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burden that it would be reasonably deemed inhumane or exc~ssively burdensome under the
circumstances.

New York and Missouri are the only two states where the la'-t explicitly denies family members the
authority to make decisions on behalf of an incapacitated padent. Studies have shown that only 10­
15% of the adult population has signed a proxy or other advahce directive such as a living will.

For some, such as children, mentally ill or developmentally ~isabled adults, neither clear evidence of
wishes nor a health care proxy is a possibility. Family mem~ers or others close to the patient are
expected to decide about treatment. Current law does not all~w that basic expectation. It also leaves
family members Or close friends unable to refuse treatment d~spite their commitment to respect the
patient's values or desire to discontinue treatment that impos~s excessive burdens on the patient
without hope of cure, recovery or relief of suffering. This legislation protects the interests and wishes
of incapacitated patients by establishing a process for determining incapacity, a priority list of those
who make act as surrogate, and specific standards for surrog*e decisions. The bill contains many
safeguards to protect the patient's interests; a family memberior someone else with a close personal
relationship to the patient must decide in accordance with stap.dards based on the patient's wishes and
best interests; life sustaining treatment can only be discontinued if it is an excessive burden to the
patient and specified medical criteria are satisfied; anyone onl the list of potential surrogates can
challenge the decision, triggering further review within the faicility; and, decisions that are especially
sensitive must be reviewed routinely by a multidisciplinary cprnmittee.

The New York State Task Force on Life and the Law stated that decisions about life-sustaining
treatment are best made in the context of the family or other wersonal relationships, with appropriate
safeguards. This is what most people would want for themselves. It also recognizes the importance of
family and other close relationships at a time of illness. These individuals are most likely to know the
patient's feelings about treatment, including religious and mqral beliefs. This bill will facilitate access
to needed treatment and ensure that timely, responsible decisions are made on their behalf.

For the above reasons, the Medical Society of the State of New York supports this bill and urges
that it be passed.

Respectfrlly submitted,

1/8/1 0 - Support
BKE

GERARP L. CONWAY, ESQ.

1 Commerce Plaza, Suite 408, Albany, NY 12210- TEL (51]8) 465-8085 • FAX (518) 465-0976
Email: albany@mssn;j.org
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NEW YORK STA TE;

HE;AL TH FACILlTlE;S A$SOCIA TlON, INC.

';stative
A Respected Leader In Long Term Healtt Care

Marth 8, 2010

Governor David A. Paterson
State Capitol
Albany, NY 12224

RE: Memorandum ofSunport A7729 (Gottfried, et fill

Dear Governor Paterson:

This bill repeals and amends various sections of the Public i!Health Law thereby creating the Family
Health Care Decision Making Act. The legislation establishes proqedures for family members, surrogates, and
other individuals closely acquainted with an incapacitated patient t9 make health care and treatment decisions for
the patient who has not in the past appointed a proxy and is ,now unable to make decisions for him/herself. A
series of procedures, standards and safeguards are set up for this dqcision making process. In constructing this
important step, it is imperative that we be vigilant to ensure that th~ professional and individual beliefs of the
patient, surrogate and health care provider are respected.

The New York State Health Facilities Association, repre~enting some 260 skilled nursing and
assisted living facilities in the state and serving approximately 50;000 patients, strongly urges your support of
A7729., the Family Health Care Decision Making Act. The Associ~tion, an active member of the Family
Decisions Coalition, believes it is time for New York to realize anc1 acton the need to proVide incapacitated
patients' family and friends the opportunity to make decisions on tijeir behalf. At present, facilities are unable to
provide treatments or care decisions on behalf of some incapacitated residents. The only option for these
incapacitated residents, at present, is to petition the courts for interyention which often unnecessarily delays the
appropriate action and leaves the difficult decisions in the hands ohhose who may have little or no knowledge of
the patient.

Some time ago, the New York State Task Force on Life an4 the Law was appointed to make
recommendations on appropriate health care decision making sitLJa~ions. This nationally recognized group made
a series of recommendations approved by the Legislatun: and signe!p by the Governor which included legislation
on "Do Not Resuscitate" (DNR) and Health Care Proxy's authoriz~tion. Whereas as these were positive and
appropriate steps, they do not and cannot address the issues of deci~ion making by patients vvho legally lack the
capacity to make health care decisions on their own behalf. Despit<e intensive education and communication
efforts, the majority ofNew Yorkers have not executed DNR orders or a Health Care Proxy. This leaves these
New Yorkers, once they lack capacity, powerless to have decisions:made in their behalf by family or friends
should they lose the ability to make those decisions.

33 Elk Street, Suite 300, Albany, NYi 12207-1010
Telephone: (518) 462-4800 Fax: (5~ 8) 426-4051

f,-rrwil: info@nyshfa.org Web: http://virww.nyshfa.org
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Since the purpose of A1729 is laudable and meritorious inlpurpose and is the next logical
recommendation of the esteemed Task Force on Life and La\v, wei ask your support. Most importantly, we seek
your support on behalf of all of our patients who lack capacity. Th~ Family Decision Making Act provides both a
logical and appropriate mechanism to insure decisions are made in a patient's best interest by those they would
choose to make these decisions.

Sinferely,

RJM/lao

2
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NEW YORK STATE

Unified Court System
OFFICE OF COURT ADMINISTRATION

MARC C. BlOUSTEIN
LEGISLATIVE COUNSEL

Mar'ch 8, 2010

ANN PFAU
CHIEf ADMINISTRATIVE JUDGE

Hon. Peter J. Kiernan
Counsel to the Governor
Executive Chamber
State Capitol
Albany, New York 12224

Dear Mr. Kiernan:

Re: Assemjbly 7729-D

Thank you for requesting the comments of this <J(Hice on the above-referenced
measure, which would create a process for sur'rogate d~dsion-makingon behalf of an ill
person who is not competent to make decision::: for hims!elf or herself concerning Iife­
extending treatment under circumstances whE~re he or she has filed no health care proxy
or other recognized instruction.

We have NO OBJECTION to approval ,of this m~asure, there being little or no
likelihood of it having any impact on court adl11linistratioh.

Marc ~Ioustein

EMPIRE STATE PLAZA, 4 ESp, SUITE 2001; ALBANY. NY 12223-1450 o! TEL: 518-474-7469 0 FAX: 518-473-5514

MBlOUSTE@COURTS.STATE.N~US
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New York State Bar Association
One Elk Street, Albany, New York 12207 • 518/463-3200 • http:/~www.nysba.org

Memorandum in $upport

~

111II
NYSBA

NYSBA Memorandum #15-A

A. 7729-D
S.3164-B

January 15,2010

By: M. of A. Gottfried
By: Senator Duane

Assembly ComqIittee: Codes
Senate Committee: Health

EffectiveiI)ate: On the 1sl of June next
succeeding the year in which it
shall have become a law

AN ACT to amend the public health law, in relation t~ l~stablishing procedures for making
medical treatment decisions on behalf of persons who Ilack the capacity to decide about
treatment for themselves and to repeal certain provisidns of such law relating thereto

THE NEW YORK STATE BAR ASSOCIATION! SUPPORTS THIS LEGISLATION

This legislation would add a new article 29-CC to the Public Health Law (PHL) to establish
the "Family Health Care Decisions Act" (FHCDA), which would establish procedures
authorizing family members or other persons close to patients who lack decision-making
capacity to decide about treatment, in consultation with health care professionals and in
accord with specified safeguards. The artide includeis special procedures and standards for
decisions about life-sustaining treatments. The legislation would also add PHL Article 29­
CCC to make conforming and technical changes with: [I~spect to New York's existing law on
do-not-resuscitate orders.

Under currentNew York law, family members have nb legal authority to consent or objectto
I

medical treatment for a patient who lacks decision-m4king capacity. Although hospitals and
other providers customarily turn to close family me~b<~rs for agreement, only courts,court­
appointed guardians, and health care agents (i.e., persons appointed by a health care proxy)
have real legal authority.

Moreover, under current New York law, life-susta~ning treatment can be withdrawn or
withheld only if the patient signed a health care proxy lor left "clear and convincing evidence"
of his or her wish to forego treatment. Otherwise, nq one - not the patient's family, not the
patient's physician, not even a court - has authority tp withhold or withdraw life-sustaining
treatment for a patient who lacks decision-making capacity. Most people never sign a proxy
or leave this kind ofevidence.

000042



As a result of current New York law, some incapad:itated patients are denied appropriate
treatment, while others are subjected to burdensome treatments that violate their wishes,
values, or religious beliefs.

This legislation was originally recommend~~d in 1992iby the New York State Task Force on
Life and the Law. The Task Force was created in 19&5" charged with devising public policy
on a host of issues arising from medical advances, inqluding: the determination of death, the
withdrawal and withholding of life-sustaining treattnent, organ transplantation, and new
technologies and practices to assist reproduction. Th~: Task Force encompasses expertise
from many disciplines, and also reflects the wide spectrum of opinion and belief about
bioethics issues in New York State.

The New York State Task Force on Life and the Lajw concluded that decisions about life­
sustaining treatment are best made in the conte~t of the family or other personal
relationships, with appropriate safeguards. This is what most people would want and choose
for themselves. It also recognizes the impOltance of f~mily and other close relationships at a
time of illness. These individuals are most likely to know the patient's own views about
treatment, including the patient's religious and moral be:liefs. They are also most likely to be
dedicated to the patient's well being. For patients who have no natural surrogates and are
therefore most vulnerable, the proposed legislation will facilitate access to needed treatment
and fulfill society's obligation to ensure that timely, responsible decisions are made on their
behalf.

The legislation would promote the wishes and ipterests of incapacitated patients by
establishing a process in the law for determining incapacity, a priority list of those who may
act as surrogate, and specific standards for surrogate decisions. The bill contains many
safeguards to protect the patient's interests: a family, member or someone else with a close
personal relationship to the patient must decide in accord with standards based on the
patient's wishes and best interests; life-sustaining tre*ment can only be discontinued if it is
an excessive burden to the patient and specified medi~al criteria are satisfied; anyone on the
list of potential surrogates can challenge the decision triggering further review within the
facility; and, decisions that are especially sensitiVle must be reviewed routinely by a
multidisciplinary committee.

Under the FHCDA, any family member or dose friend of the patient has a right to challenge
the surrogate's decision, either in the ethics committee or court, if they believe that the
surrogate is not acting in accordance with the patient's wishes or best interests. Therefore, if
a patient's spouse and parents strongly disagree about,the patient's wishes regarding artificial
nutrition and hydration -- as in the Schiavo case -- in all likelihood the case would end up in
court. Judicial review is appropriate when persons close to the patient have such
diametrically opposed views about what the patient would have wanted.

Health care providers and patient advocates agree *at, in the overwhelming majority of
cases, there is no disagreement about who should be imaking decisions for the patient. The
reason the FHCDA is important is not that there are frequent disputes among patients'
relatives and friends - in reality, disputes like the Terri Schiavo case are exceedingly rare.
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Instead, the problem is that the law does not give pati~nts' relatives and friends the authority
to make treatment decisions even when everyone is in iagreement.

Most states have statutes that grant family members ~nd others close to the patient the right
to make medical decisions for patients without capaci~. Case law in most other states grants
family members and others similar authority. Here in New York State forty-eight civic,
medical, legal and religious organizations support the FHCDA legislation.

Recently, the bill was amended to specify the circumstances in which a provider
may rely upon a prior oral decision by a patienf to forgo life-sustaining treatment,
without having to seek a surrogate decision. That amendment adds a reasonable
safeguard, and warrants support.

Based on the foregoing, the New York State Bar A$sociation SUPPORTS this legislation, a
proposal of the Association's Health Law Section.
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New York State

March 8, 2010

Honorable Peter J. Kiernan
Counsel to the Governor
Executive Chamber
State Capitol
Albany, NY 12224

RE: A7729-D/S3164-B

AN ACT to amend the pnblic health law, , in relation to estab~ishingprocedures for making medical
treatment decisions on behalf of persons who lack the capacitY to decide about treatment for themselves
and to repeal certain provisions of such law relating thereto

Dear Mr. Kiernan:

NYSNA is the oldest and largest state nurses' association in the nation, representing approximately 37,000
nurses across New York State. On behalf of the Association ~nd the patients we serve, thank you for the
opportunity to comment on this legislation. NYSNA supports th~ above referenced bill that allows health care
decisions to be made for patients who lack capacity and an appointe:d proxy.

The significant number of New Yorkers who have failed to execute a proxy form should be offered no less
protection by the law, no less compassion by the courts, and no kss care from health care providers than those
who have appointed a proxy. State law must protect the rights of all patients, ensuring that they can live with
dignity and receive care consistent with their own wishes and beli~fs.

The bill allows family members or others close to the patient to J:1I1ake health care treatment decisions when the
patient cannot. NYSNA is pleased to see that the bill includ~s language that recognizes today's families,
including 'non-traditional' families. Bill language is d,~vised wit~in a system of guidelines designed to reach a
decision that the patient would have wanted. The religious, ethical and philosophical attitudes of the patient
towards treatment, including life-sustaining procedures" are given'the highest priority in determining care.

The bill recognizes that for some patients there is no family member or caring friend able to make such
decisions. In those cases the proposal would allow decisions to! be made by a committee with input from the
patient's care providers. The proposal clearly recognizes the role of nurses in the interdisciplinary care team,
and stipulates that any recommendations from the nurses who care for a patient must be included in the
surrogate decision making process.

Constituent uf the /\merjean Nurses .1\smciation

1 Cornell Road, LiHh~nl, Ne"" York 1211 0-1499 !II Phone 5 !H-7H2-94QO .. I-In~ iI: info@nysna,org !II w,\'W,nysn~.mg

120 V\"<ill Street" 23ru Floor, New York, NY 100()5 • 212 785·0157
21>62 \,VaI00.n AV0.nu0., Suite 1U7, Chcektow'lf}l., NY 1411::; III 71 r.-lllr.-US70
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New York State

ASSOCIATJ

The Do Not Resuscitate and Health Care Proxy Laws work for New Yorkers. The Legislature must extend
those protections to patients who have failed to explicitly state th~ir wishes or name their surrogates. Enactment
of a proposal to establish a standard and a process for making decisions for patients without capacity is humane.
This proposal will allow nurses to deliver care in a manner consis!tent with the patient's wishes and beliefs. The
nursing community cannot ask for more than that.

Therefore, the New York State Nurses Association strongly supports this legislation and urges the Governor to
sign this bill into law.

Shaun Flynn
Director of Governmental Affairs
New York State Nurses Association

Constituent of the {\mel'jean Nurses ,,1I.,;;ueiation

1 Cornell Road. tath8n1. New Yorkl?!1 0-'1499 II Phone 5! H-7(12-94clO ,. l.:-m8 iI: il1fl)@n~ ..~n8.org II' \,,"ww,nysn8,(II'g
120 Wall Street. 23ru Flo()~, NewYurk. NY 1000S II 212785,0157

2S62 \oValckn Avenue" SuiJ.c 1U7., Cheektowaga.. NY 1411". 71 b-20n-(lS70
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NEW YORK STATE CATHOl1IC CONFERENCE
465 State Street· Albany, NY 12203-1004· Phone (518) 434-6195 • Fax (518) 434-9796
www.nyscatholic.org

RICHARD E. BARNES
EXECUTIVE DIRECTOR

March 10,2010

Hon. David Paterson
Governor, State ofNewYork
Executive Chamber
State Capitol
Albany, NY 12224

Re: A.7729-D, Gottfried/ S.3164-B, Duane
In relation to Medical Decision-making for the Incapacitated

Dear Governor Paterson,

The above-mentioned bill has passed both Houses of ~he Legislature and will soon be before you
for Executive action. You have kindly asked for our comments and recommendations with regard to
this matter.

The New York State Catholic Conference has been ac~ively engaged in collaborative dialogue on
the issue of family health care decision-making for more than. fifteen years. As the largest non-profit
provider of health care services in the state, we have a direct stake in the outcome of this policy
discussion. It is, therefore, with profound disappointment and a great deal of frustration that the New
York State Catholic Conference must once again oppose this legislation, which no longer contains
protections for pregnant patients and their children.

In previous years, the Conference and other stakehold~rs had worked with both Houses of the
Legislature to draft a version ofthis legislation that was acceptable to all. That bill (A.5406-A of 2005)
was favorably reported from the Assembly Health Committee. The New Yark State Catholic
Conference was satisfied that all threshold issues of concern had been adequately addressed, and
therefore withdrew opposition to the bill.

Unfortunately, that legislation, which enjoyed strong bipartisan support, was not enacted. The
bill has subsequently been amended to its current form, a fonn which ignores one of the threshold issues. ,

for the Catholic Bishops ofNew York State: special consideration for end-of-life decision-making
involving pregnant patients. The following language, which had previously been included in the
decision-making considerations in the 2005 bill, continues to be absent from the legislation now before
you:

"for patients who are pregnant, the impact of treat~entdecisions on the fetus and
on the course and outcome of the pregnancy."
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Hon. David Paterson
Re: A.7729-D / S.3164-B
March 10,2010 .
Page Two

This language is absolutely necessary because treatment decisions for pregnant patients are
inherently different from medical decisions for non-pregnant patients; they involve another human being
whose life and health must be taken into account.

Therefore, without the inclusion of the above-language, the New York State Catholic Conference
opposes this bill and respectfully requests it not be signed into law.

Thank you for your consideration of our comments.

Respectfully submitted,

Richard E. Barnes
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. DONATE._..,.".~

:01. ;.
CENTER FOR DoNATION Be TRANSPLANT

NEW YORK - VERMoNT

March 19,2010

The Honorable David A. Paterson
Governor, State of NewYork
State Capitol
Albany, N.Y. 12224 .

. --... .-, .........

Dear Governor Paterson:

On behalf of the Center for Donation & Tr,ansplant,1 would like to thank you for signing
the Family Health Care Decisions Act into law earlier this week. The Act establishes
procedures for making medical treafment decisions em behalf 'of people who lack the
capacity to dictate their own treatment decision-so .

The Center for Donation & Transplant commends t~El leadership in the Legislature and
the Executive branch for providing familie:s the lega!1 authority to make health care
decisions when their loved ones are incapacitated and have no health care proxy.
New York joins 48 other states that provide this authority to resolve these sensitive
and personal decisions.

Thank you again for signing this long overdue measure.

Jeffrey P. Orlowski, MS, CPTC
Chief Executive Officer

. -,....,,"

218 ~r~at Oaks Blv~.

Albany, New "vork 12203

Office 518262-5606 Fax 518 26:~-5427
www.qonatlelifecdt.com
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Katharine Wilson Conroy
President

Marc N. Brandt
Executive Director

A family-based organization working With and for people who have int~lIectualand other developmental disabilities.

March 9, 2010

Executive Committee

Maryann Bryant-Brvner
Senior Vice Presid.ent
VP/Central Region

John E. Becker. 1/
Vice President

c_-.....Westem Region ,_,

Robert Boening
Vice President

.Southeast Region

Anne Marie Lockhart
Vice President
Northeast Region

Joseph M. BognannQ
Treasurer

Eric Stickels
As~istant Treasurer

Laura Kennedy
Secretary

Dr. Irving CaminsJcy
Southeast Region Representative'

Dr. John Kowalczyk
Central Region Representative

MarySkillan
Northeilst Region Representative

I'tJthur Stilwell
Western Region Representative

DianCifuni
Member at large

Mary .Ellen Murphy
Member at large

T1lomas F. Moore
Immediate past President

Honorable David Paterson
Governor
State ofNew York
Executive Chamber
State Capitol
Albany, New York 12224 .

Re: S.3614-B/A.7729-D _. The FamJly Health Care De.cisions Act

-Dear Governor Paterson:

I am writing to you on behalf of NYSARC, Inc., ~n 80,000 member parent and
family-centered non..profit Organiza~ion, and the nation's largest private provider of
supports and services to New Yor*rs with intellectual and other developmental
disabilities [IDIDD] to strongly ~ge you to sign Assembly bill 7729-0 by
Gottfried, the Family Health Care D~cisions Act (FHCDA). .

The FHCDA would allow family m~mbers and other surrogates to make a decision
·to withhold or withdra\v. life-sus~ining treatment from a patient without the
capacity to make his or her o~ decision. The bill includes standards and
procedures.for .making. this decision Mth compassion and dignity for the patient.

Critically, the bill finally resolves alproblem posed by case law which has existed
for over two decades. Under existing law and individual must clear and convincing
evidence of their wishes before ~ife-sustaining treatment can be withheld or
withdrawn even though such treatm~nt merely serves to prolong the agony ofdeath.

Many persons never leave such e~idence or are not capable of doing so. New
York's harsh law has been the subjept of intense controversy and created enormous
suffering. This bill finally resolves trat controversy and ends that suffering.

The bill prudently continues to rel~ oli Section 1750-b of the Surrogates Court
Procedure Act - The Health Cate Decisions'Act for Persons with Mental
Retardation (HCDAPMR) - for Idecisions concerning the wi~hholding and
withdrawal of life-sustaining trea~ent for persons with intellectual and .other
similar developmental disabilities! [NOTE AN· IMPORTANT EXCEPTION
REGARDING DNR'S - SEE ATT-+'CHMENT]. That la~ has been vetted by the
courts and through practice. It is ~ffective, humarie and recognizes the rights of
these individuals.

The
Member; The Arc of the United States Arc

393 Delaware Avenue. Delmar, New York' 2054 (5' 8) 439-8311 fax:. {5181.439-18~3 e-mail: nysarc@nysarc.org web address: www.nysarc.org
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Governor Paterson
March 9, 2010
Page 2

I •

Finally, the FHeDA recognizes that there may be merit in incoforating standards and procedures for making
decisions regarding life-sustaining treatment for persons 'with mejntal retardation into the FHCDA. Therefore it
directs the Governor's Task Force on Life and the Law to study ~at matter and make a recommendation to the·
Legislature. (Attached for your convenience are issues NYSARQ would like to advance as part of this study.)
.' : '

Once again, NYSARC strongly urges you to sign this profound~y important bill. We believe that this historic.
legislation will [mally bring humane and dignified treatment to ~ll of our State's citizens. It is utterly essential

-.::;;,,- arid long overdue. .:- . ..,=~ '- ~ ;.,.;;-.. .-c' ..-..-=--'::.;;::..':'..; - - -;---- --w;..;;..__.......

Sincerely,

~~~
Marc N. Brandt
Executive Director

MNB/baf

Attachment

1........ ·---
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ATTACHMENT ~ issues to be address by the Governor's TaslJ. Force on Life and the Law as required by the
FHCDA and through regulations to effectuate the FHCDA. !.

- i

We gratefully acknowledge the assistance. support and cooperation of the Governor's legal and program staff
and that of the involved Senate and Assembly committees in preserving the HCDAPMR. and we look forward
to working with the new subcommittee of the Governor's TasklForce on Life and the Law. as it examines the
interplay between the FHCDA and the HCDAPMR, and certain ~pparent inconsistencies between these statutes.
and the possible eventual integration of the processes provided f~r in the two laws.

Our concerns emanate out of two sets of facts: the FHCD4 generally and properly re-integrates cardio­
pulmonary resuscitation [CPR] and do-not resuscitate orders [D~R] into the general category of Hfe-sustaining
treatment [LST] decision-making. In 1987, when Public Health ~aw Article [PHL] 29-B was enacted, DNR was
extracted from the general definition of LST largely because thle Governor's Task Force on Life and the Law
waS;· at that time, unable to reach consensus legislative'recqmmendations on-the balance of'LST··issues,
principally the discontinuance of LST including artificial nutrit~on and hydration. Part of the FHCDA [section
27 of the bill] provides a new definition of LST for purposes o~the HCDAPMR [SCPA 1750-b, subsections 1.
and 4.] which specifically includes CPR, as to which either a ~7··A guardian or a "qualified family member",
inter alia, can initiate decisions on behalf of the incapacitated p¢rson. Note that the HCDAPMR is not "setting­
.specific", Decisions can be initiated and made in any treatment qr living environment, subject to being recorded
by the attending physician in the person's appropriate hospital o~ facility record.

i

On the other hand, the FHCDA is almost entirely setting-spepific. It's three main components [at least for
purposes of this analysis] are new Public Health Law Article 2~-CC, which deals with health care decisions in
acute care hospital settings; new Public Health Law Article 29tCCC, Nonhospital Orders Not To Resuscitate;
and an extensively amended Public Health Law Article 29-B,i newly entitled Orders Not To Resuscitate for
Residents of Mental Hygiene Facilities.

, .

New PHL Article 29-CC explicitly: redefines [for th.e ahicle] "life-sustaining treatment" to include
I

"cardiopulmonary resuscitation"; and, directs that acute care hospitals "divert" patients who may be
inc~pacitated an~ h~ve a history of 10 Cor DD to the decision-faking mechanisms [including LST ~e~isions]
WhICh already eXIst 1D statute and regulatIOn [e.g.,'SCPA 1750-~ and 14 NYCRR 633.11]. Those prOVISIons are
found very close to the beginning ofPHL Article 29-CC at new ~ections 2294-a 19. and 2994-b 3.

.However, new.PHL Article 29-CCC directs, at PHL section 2~94-cc 5. that [DNRY~consentby.. apatient or a
, I

surrogate for a patient in a mental hygiene facility shall be, govlerned by articletwenty-nine-B of this chapter."
Former [existing] PHL Article 29-B covers both inpatient aC$te-care facilities and other facilities including
mental hygiene facilities. It contain surviving [as far as we can ~ell] language as to presumptive consent to CPR
at PHL section 2962 1., which reads "every person admitted td a hospital shall be presumed to consent to the
administration of cardiopulmonary resuscitation...."" which wpuld seem to mean that the presumption does
NOT apply while the person is in the mental hygiene facility -- the setting to which this entire article now
applies.

More troubling is the fact that the FHCDA now crea.tes two separate processes for surrogate consent to DNR,
one at amended SCPA 1750-b 4., and the other in amended PH~ article 29-B. To the extent that this is seen as
remediable by regulation, NYSARC would greatly prefer the HCDAPMR process, in part because "qualified
family members" acting as surrogate decision-makers, must b~ OMRDD regulation be "actively involved" in
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th~ lives of the patient [14 NYCRR 633.10 (a)(7)(b)(iv)]. The s~ogate list set forth at PHL section 29652. (a)
simply empowers certain people related by blood or marriage to the patient to make the DNR decision.

,

Perhaps the more important reason for preferring SClPA 175O-~ DNR decision-making is that the FHCDA, in
amending PHL article 29-B systematically stripped out of the ~rticle all rights of the mental hygiene facility
director to notification of decisions and the right to o~ject and se~k review of such decisions - see existing PHL
sections 2963 4., 2963 4., 2965 4. (c), 2966 2., 2967 2:. (c), and ~973 1., e.g. Please note that, other than some
of the small number of ODSO's [see Mental Hygiene Law s~c. 13.17] which still have inpatient facilities,
virtually no existing residential facility licensed or operated by OMRDD employs a licensed physician, so that
any process relying upon an attending physician for determinati~ns of capacity, medical condition Or prognosis
would be taking place outside the facility. We simply think that Ithe legislature did not properly reflect upon the
parens patriae authority previously conferred by statute upon r~sidential providers of.services to persons with
ID/DD [both the state and non-profits, such as NYSARC], many of whom simply have no lNVOLVED family
member. who knows what the resident values, needs or wants I at the end oflife.~ TheFHCDA continues to
explicitly. recognize the protections provided by notic,e and right to object in facility directors at SCPA 1750-b
4. (e). 5. and 6.

Finally, it does not appear to us that there is any clear direction~except, perhaps that the HCDAPMR survives]
as to how DNR decisions are to be made for persons who are inaapacitated, have ID or DD and do not reside in

I

a facility. Again, some regulatory clarification that th<~ HCDAP¥R is the preferred decision-making vehicle as
to all LST decisions for persons who are incapacitatf~dand ha'1e ID or DD would suffice until the Governors
Task Force on Life and the Law can convene and re(~ommend.1 Such regulatory action is also fully consistent
with the clear and explicit intent oithe fHCDA.

• I

Should you or your staff want clarification of some of the tech~ical matters raised- in this letter please contact
NYSARC General Counsel Paul R Kietzman at 518-439-8311 olr kietzmanp@nysarc.org.

-",

OOOQ53



11 HSA INew Ytlrk ibodatiol1 '1"
I~ml1es (" Servic(s[.J) tnt Aging

I
150 State Street, Suite 301· Albany, New York" Telephone (518) 449-2707 . Fax (518) 455-8908 "www.nyahsa.org

March 11,2010

David A. Paterson
Governor
New York State Capitol
Albany, NY 12224

Re: A. 7729-D (Gottfried)/S.3164-B (Duarle)

Dear Governor Paterson:

The New York Association of Homes and Services fJr the Aging (NYAHSA), "
representing nearly 600 not-for-profit and public long-term care providers, including
nursing homes, home care agencies, senior housing, ¥tirement communities, assisted
living, adult care facilities, adult day health care and managed long term care, supports
A.7729-D/S.3164-B, an act establishing procedures f~r making medical treatment
decisions on behalf of persons who lack the: capacity ~o decide about treatment for
themselves and urges, and urges you to sign it into la}v.

This bill would establish procedures and standards tol allow family members and others
close to a patient or resident to make medical treatm~nt decisions on the patient's behalf
when they are not able to make those decisions them~e1ves. NYAHSA supports this
proposal because it would allow medical treatment d~cisions to be made at the bedside by
the resident's family or friends. Decisions would be njlade with advice from physicians
and based upon the reasonably known wishes of the *sident, or, in the absence of family
or friends, by a person chosen for that purpose through a process carefully set forth in the
bill. Ifthe wishes ofthe resident were not reasonablYlknown and could not be .
ascertained, the bill requires that decisions would be inade based on the best interests of
the patient, including consideration ofthe patient's reFgious and moral values. For some
kinds of decisions and/or in certain circumstances, th~ bill would require additional
concurrence by a bioethics committee, with review by a physician.

Many residents of nursing homes have neither a living will nor a health care proxy. In the
absence of these protections, health care providers add family members are forced to tum
to the courts in order to make a treatment decision. oIften that decision is sought more for
the legal protection of those who must carry out the 4ecision than for any heightened
awareness of the appropriateness of the medical treatinent. Courts are reluctant to make
these kinds of decisions and are often unable to respqnd quickly. Furthermore, the
adversarial nature of the court system can create furt~er anxieties among family members
or friends when discussing and resolving these sensitive issues.

000054
!



NYAHSA believes that this proposal represents a farl more humane process than that
which is currently available, without sacrificing eith~r attention to standards or sensitivity
to the moral values and religious beliefs of residents hnd their families, as well as those of
the health care facility in which care is being provideld. The bill is the product of several
years of work by the Task Force on Life and the La"'1, and reflects the input of health care
providers, consumers, academics, religious communi~ies, and other interested persons.
This legislation will provide important protections fo~ patients, their families and friends,
and the health care providers who are forced to deal ~ith these problems on a regular
basis.

For these reasons, NYAHSA supports this legislatioti and urges your signature.

Sincerely,

Dennis R. Bozzi
President/CEO
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Putting People First

Honorable Peter Kiernan
Counsel to the Governor
Executive Chamber
State Capitol Building
Albany, New York 12224

Re: A.7729~D

Dear Mr. Kiernan:

March 11, 2010

Dovid A_ Pote.rsoo, Govomcr

Diona Jones Ritter~ Ccrnrn#:ss!on·e"

Office of Counsel
Potrrdo Mamne1f)

44 HoHcnc~ !\VenUf:\

A~b(y.')Y. NY 1222'9..(}()O -

As requested, the Office of Mental Retardation ~nd Developmental Disabilities
(OMRDD) is providing comments on the above-refere~cedlegislation now awaiting
Executive action. This bill would establish a procedur~ by which a surrogate can make
health care decisions on behalf of an individual who la4ks the capacity to make his or her
own health care decisions, in situations in which the in~ividual has not appointed a health
care agent or provided clear and convincing evidence qf hisor her treatment wishes.
Standards and safeguards are written into the legislatilbn.

OMRDD recommends that the Governor approv~ this legislation, which adds the
Family Health Care Decisions Act (FHCDA) to the Publi~ Health Law. Although this
legislation provides for the continued applicability of t~e Health Care Decisions Act for
Persons with Mental Retardation (HCDAPMR) for most of the individuals we serve, we
recognize the significance of this legislation for all Ne\'\-j York residents.

OMRDD requested that the HCDAPMR process ~e continued for the individuals we
serve, due to the fact that it differs from the FHCDA prdcess in a number of ways. However,
we look forward to the recommendations of the Task Fprce on Life and the Law regarding
the possible expansion of the FHCDA to the population !we serve.

It appears that this legislation lacks some darit~about the appropriate DNR Order
process for individuals with developmental disabilities; The HCDAPMR, as amended by
this legislation, would appear to encompass aU DNRs f~r individuals who are development­
tally disabled, regardless of the setting. At the same ti~e the HCDAPMR, as amended by
this legislation, could be read to conniet with certain pnovisions of Articles 29-CC and 29-B
of this legislation, or to provide a parallel means to obtain a DNR order for residents of
mental hygiene facilities. While it may be possible to address this by regulation, it is more

0000561
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Honorable Peter Kiernan
March 11,2010
Page 2

likely that a chapter amendment will be necessary so that hospitals and other providers
can readily avail themselves of appropriate procedure$ to provide for decision~making and
protection for this vulnerable population. Because of ~he immediacy.of the problem, it
would not be prudent to await the recommendations 6f the Life and the Law Task Force on

I

this particular drafting issue. This one issue should nqt deter the Governor from signing
this important legislation, however.

i

Finally, OMRDD strongly supports the portion qfthis bill which amends the
HCDAPMR to authorize the Consumer Advisory Board iCCAB) to make decisions regarding
the Withholding or withdrawing of life sustaining trea~ment for Willowbrook class
members who lack capacity to make their own health ~are decisions, who are fully
represented by the CAB, and who do not have a guardian or qualified family member to
make such a decision on their behalf.

Thank you for the opportunity to review and colmment on this bill.

Patricia Martin~1Ii

Deputy Commis~ionerand Counsel

PM:jf
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NEW'YOR
CIT'( BA
-~Contact: Maria Cilenti - Director of Legislative Affairs -'!rncilenti@nycbar.org- (212) 382-6655

REPORT ON LEGISLATION B~ THE COMMITTEE ON
HEALTH LAW AND THE COMMITT-lLE ON BIOETHICAL ISSUES

S.3164-B
A.7729-D

Senator Duane
M. of A. Gottfried

An actto amend the public health law (i) to establish pro~edures for selecting and empowering a
surrogate to make health care decisions for persons who llack capacity to do so on their own
behalf and who have not otherwise appointed an agent to !make such decisions under Article 29­
C of the Public Health Law and (ii) to repeal c(~rtain prov~sions of such law relating thereto.

THIS BILL IS APPR~VED

A. The Committees strongly endorse tht~ Bill and ~rge its swift passage.
,

The Committee on Health Law and the Committe~ on Bioethical Issues ofthe New York
City Bar Association ("the Association") strongly endors~ the Family Health Care Decisions Act
and urge swift passage of this urgently needed legislationi. The Association has submitted
position statements in favor of similar legislation in 1993~ Jl994, 1996,2001,2007 and 2009.

The Association is an organization of over 23,00d lawyers and judges dedicated to
improving the administration ofjustice. The members odhe Committees on Health Law and
Bioethical Issues include attorneys, physicians" and in-horse hospital counsel who grapple daily
with issues involving medical decision making and end-d,f-life care. The Association has always
taken great interest in the legal, social and public policy a:spects of medical care, as well as in
other public health issues, and through its various committees, regularly issues reports and policy
statements, and testifies at hearings.

We live in a time when medical technollogy can 4tend life well beyond what many
would want. Without the legal right to refuse treatment ~ some point, medical technology can
impose enormous personal burden and suffering upon thtj very patients the technology was
intended to aid. Every day vital health care and treatment I decisions are being made in New York
State by persons other than health care agents on behalf qf incapacitated patients. These crucial
decisions must be made for the patients' well-being, as t~ey were yesterday and will be
tomorrow. The central issue presented by this bill is not )vhether such treatment decisions should
be made by a surrogate but rather who should legally be vested with the decision making
authority and what criteria shoulld be used for making tholse decisions.

THE ASSOCIAnON OF THE BAR OF THE dn' OF NEW YORK

42 West 44th Street, New York, NY! 10036-6689
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The Family Health Care Decisions Act provides hFgal authority for a decision making
system that effectively balances empowerment of a surrogate and adequate protections for
incapacitated patients. The Act specifically establishes prpcedures for: (i) honoring patient
wishes and values, as best they can be ascertained; (ii) in~olving family and loved ones in
decision making for incapacitated patients; and (iii) ensu~ing safeguards to prevent inappropriate
decisions particularly in cases where the wishes of the inqapacitated patient are unknown and
there are no primarx advocates involved.

Existing New York law recognizes and honors he~lth care wishes ofa competent adult.
But New York law permits health care decisions to be m~de for an incompetent adult in only five
circumstances: 1) when a health care agent has been app<l:>inted by the patient or by a court; 2)
when the patient, while competent, has prepared a writte~ directive; 3) when a family member of
a mentally retarded patient is acting as their guardian, whbther or not they have been appointed
by a court; 4) when the health care decision is to refuse c~rdiopulmonary resuscitation and (5)
decisions made on behalfof mentally retarded and develqpmentally disabled individuals. In
other cases New York has severely circumscribed the rig~t to make health care decisions for an
incapacitated patient by imposing an often unrealistic burpen ofproof on family members,
friends or others who seek to acton the patient's behalf. pnless they can prove a patient's
precise wishes by "clear and convincing evidence," family members and loved ones have no
legal authority with respect to these crucial medical treattiIent decisions. The proposed bill,
however, delegates such decision making authority to fanilHy members and others close to the
patient, without the need to satisfY a burden of proofwith! respect to the patient's wishes.

B. Current Law: Competent adults fully control t~eir medical treatment decisions.

The right of a competent adult to acceplt or reject t!nedical treatment is a firmly
established legal principle. "Every human being ofadult rears and sound mind has a right to
determine what shall be done with his own body." Schloendorffv. The Society ofNew York
Hospital, 211 N.Y. 125, 129 (1914) (Cardozo, J.). The right ofa patient to refuse treatment has
been expressly recognized by the New York Court of Appeals. Eichner v. Dillon (In re Storar),
52 N.Y.2d 363 (1981). Furthermore, that right is protected under the Due Process Clause of the
State Constitution (see Rivers v. Katz, 67 N.Y.2d 485 (1~86)). The United States Supreme Court
has found that the refusal of life sustaining medical treat~ent implicates a liberty interest
protected under the United States Constitution. Cruzan v.! Missouri Department of Health, 497
U.S. 261 (1990). This body of strong case law has clearly established the right of competent
adult patients to make all decisions regarding their medic~l treatment, even when death will
result from the refusal of treatment.

C. Current Law: A competent adult may delegatei authority to make health care
decisions in the event of incapacitation by completing a health care proxy.

L Advance directives are authorized by N~w York law.

Article 29-C ofthe Public Health 4aw is a powerful and extremely useful
instrument in the compassionate: delivery qf care, allowing competent adults to
express their wishes in anticipation ofbec~ming incapacitated. Competent adults
may delegate health care decision making ~uthority to another adult, should they
become unable to make such decisions the6selves, by completing a health care

2
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E.

proxy. Alternatively, competent adults ma~ leave written instructions as to
specific wishes regarding medical treatmeqt in the form of a "living will".

Both federal and state law strongly isupport the use of such written
advance directives to honor the wishes of ~atients who have lost the ability to
make medical treatment decisions. The Pa~ient Self-Determination Act of 1991,
42 U.S.C. 1395cc(a) et. seq.; In the MatteriofWestchester County Med. Center
(O'Connor), 72 N.Y. 2d 517, 530-531, (l9~8); Eichnerv. Dillon (supra).

2, Yet few people take advantage: of advanfe directives,
!

Most adults in New York do not pr~pare advance directives. Despite
vigorous efforts to educate people regardirtg the wisdom ofexecuting advance
planning mechanisms, only a small proportion of patients have a health care
proxy or a living will. A 2001 study ofN~w York seniors found that two out of
three seniors responding had not complete~ advance directives despite the fact
that all of the research sites had previously! conducted programs to educate them

• I

about the importance ofhaving a health care proxy. When asked whom they trust
the most to make medical decisions for th~m, the vast majority (79%) mentioned
a spouse or other family member. Only 1i% mentioned their physician. More
than half of those studied indicated they b~lieved family decision making was
legal in New York State without a designated health care proxy even after reading
a statement that the law states otherwise. Results ofLiteracy Study Reinforce
Need for the Family Health Care Decision~ Act, Sarah Lawrence College, Health
Advocacy Program. '

D. Current Law: Where there is no health care p~oxy a surrogate may consent to a
"do-not-resuscitate" order.

Absent a health care proxy, Public Health Law 29rB authorizes a surrogate who has a
close relationship with the incapacitated patient to conseqt to a "do-not-resuscitate" order not to
attempt cardiopulmonary resuscitation in the event the patient suffers cardiac or respiratory
arrest.

Current Law: Without an advance diirective, dear and convincing evidence must be
shown to withdraw or withhold life slllstaining ~easures.

The New York Court of Appeals has hdd that evitlence oftreatment wishes provides a
basis for withdrawing or withholding life sustaining mea~ures from an incapacitated patient only
if it is clear and convincing. (see In re Eichner (supra». !

"Every person has the right to life, and no one sh~uld be denied essential medical care
unless the evidence clearly and convincingly shows that tpe patient intended to decline the
treatment under some particular circumstances...This is qdemanding standard, the most
rigorous burden or proo/in civil cases." (emphasis addeq). In re O'Connor, supra at 530-531.

3
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F. Several burdens on families, health.care provid~rs and the courts are imposed by
the current state of the law, while possibly exte*ding the pain and suffering of
incapacitated patients unnecessarily. The Fam,ly Health Care Decisions Act will
alleviate those burdens and that suffering.

1. The clear and convincing standard pose$ a formidable barrier to both
families and health care providers. Surtogate decision making under the
proposed bill provides a workable, time~y and financially less burdensome
alternative.

(i) Clear and convincing eVfdence is a demanding standard: With
the exception of cardiopulmonary ~esuscitation, in the absence ofa health
care proxy,medical treatments mu*t be continued regardless of the
consequences to the patil;:nt unless ~kar and convincing evidence can be
shown as to the patient's wishes to!the contrary. As the Court of Appeals
stated, this is a demanding standarq, the most rigorous burden of proof in
civil cases. O'Connor (supra, at 53 i).

The "clear and convincing"! evidence standard does not work.
Rather than facilitate a health care provider's ability to follow patient
choice about treatment, this standard poses a formidable barrier to both
families and providers. A majority of courts in other states has found the
"clear and convincing" e:vidence st~ndard to be unworkable and overly
burdensome in these cases. .

The "clear and convincing'1 standard is predicated on the notion
that a person, while competent, would have clearly expressed his or her
wishes regarding end-of-life decisibns in some manner. However, for
many people discussion of end-of-life matters is a personally
uncomfortable subject, such that t*y refrain from expressing their wishes
in this area. In addition, the cultur~l backgrounds of some New Yorkers
make it extremely difficult, if not impossible, to even mention their own
death and dying, let alone to articu~ate "clear and convincing" plans for it.

Under the proposed bill, th¢re is no need for the surrogate to show
clear and convincing evidence of the patient's wishes with respect to
medical treatment. This is balanc~d by a set ofworkable safeguards. The
proposed legislation is in line withithe laws of the vast majority of other
States in allowing a surrogate to m~ke health care decisions free from the
clear and convincing evidence sta~dard.

(ii) Court proceedings nec4ssitated by the "clear and convincing"
evidence standard are costlyfor fa.milies: Even if the patient's condition is
terminal and hopeless and even if fuedical interventions are not in the

I

patient's best interest and such intqnrentions increase rather than decrease
the patient's immediate suffering, treatment must continue, unless clear
and convincing evidenc(~ can be s~own. That showing may require the
expense ofa court proce:eding, leaving those closest to a terminally ill

4
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patient who may be unable to bear ~hat expense helpless to prevent the
initiation of further medk:al treatm~n1t, even though they know deep in
their hearts that their loved one wo~ld never have permitted it. The
proposed bill alleviates this proble~.

(iii) Court proceedings are fime consuming and extendpatient
suffering: Meeting the cll~ar and co*vincing burden of proof in a court
proceeding as may now be required by New York law may extend the pain

I

and suffering of a patient who would otherwise have wished for the
cessation of further medical treatm~nt.

(iv) Experience with DNR d(!cisions has shown that clear and
convincing evidence is not required: New York does not require "clear
and convincing" evidence of a patient's wishes in cardiopulmonary
resuscitation decisions. There has ljeen no evidence to date that the
current, less burdensome statutory ~tandard for refusing cardiopulmonary
resuscitation on behalf of incapacitated patients leaves those patients
unprotected or vulnerabk to decisi~ns that are not in their best interests.

2. Current New York Law denies legal de~ision making power to those closest
to the patient. The proposed llegislation~vests health care decision making
power in a person most likely Ito know t*e patient's wishes or act in the
patient's best interests. .

(i) Under current New Yor14law, families have no legal decision
making authority: While it is the p~actice of many health care providers to
turn to the family of an incapacitat~d adult patient for consent to
treatment, family membl~rs and clo~e: friends do not have any legal right to
provide or withhold that consent. lnevitably, cases arise when those most
intimate with the patient lack the ahthority to protect the patient from
unwanted medical treatment and mlust stand by and endure the knowledge
that further medical treatment is o~ly prolonging suffering.

(ii) Leading authorities ad~ocate surrogate decision making by a
person close to the patient.

1. Task Force. The New York State Task Force on Life and the
Law, recognized as a ~odel of sound public policy study of
important issues of life land death, has addressed this issue. The
Task Force has include~ Ileaders in the fields oflaw, medicine,
nursing, philosophy an4 bioethics, as well as patient advocates
and representatives of qiverse religious communities. In 1992,
the Task Force publisMd When Others Must Choose; Deciding
for Patients Without C~pacity. This report included a
legislative proposal for Isurrogate decision making in those
cases where the patient!has not (or could not) execute a health
care proxy.

5
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2. Presidential CommissioIil. The President's Commission for the
Study ofEthic:al Probleilis in Medicine and Biomedical and

I

Behavioral R~~search ha~ strongly held that decision making for
patients who lack capac~ty is best discharged by those who
know and can~ for the p4tient, rather than health care providers
or courts, to whom the ~atient is a stranger. Deciding to
Forego Life-Sustaining Treatment: Ethical, Medical, and Legal
Issues in Treatment Declsions (1983).

(iii) Court adjudication is i~G:!.rJpropriate for many end-oflife
decisions.

1. Courts are ill-equipped. ~ clear consensus has evolved in both
the legal and medicallit~rature that courts of law, in most
instances, are inadequate to address fundamental end-of-life
decisions. Also clear is ~hat judges are not particularly
desirous ofbe:ing asked ~o make such personal decisions for
others. Given the highly! nuanced, clinically oriented nature of
these decisions, judges and courts of law are largely ill
equipped to consider suth matters competently and
compassionately. Furt~ermore, in many situations, taking
end-of-life decisions to ~ourt may unduly delay resolution and
unnecessarily prolong s~ffering.

2. The Bill brings decisionl making out ofthe courtroom and to
the patient's bedside. U*der the proposed legislation courts are
used as a forum of last r~sort. The decision making process is
in the hands ofa person!who would most likely know the
wishes ofthe patient or ~c:t in the patient's best interests. The
surrogate's d~~cisions ar¢ also informed by the health care
providers who are taking care ofthe patient. In other words,
the decision making prolcess is brought out of the courtroom
and to the patient' s bed~icle where a family member or close
friend makes decisions ~nformed by knowledge of the patient
as an individual and by pealth care providers advising that
decision mahr.

Health care professionals feeillegally vu~nerable if they withdraw or withhold
medical treatment. This fear of legal action can lead to over-treatment. The
bill provides immunity for health care providers who honor health care
decisions made in accordance with the proposed Bill.

Under existing law, clinicians ofte~ feel legally vulnerable if they submit
to the family's compassionate and common sense pleas. As a result, fear of legal
attack may lead to over-treatment of an inqapacitated individual. This is

6
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treatment that provides neither bc~nefit nor walliation and may even increase
suffering, but is provided out of fear of lia~ility if such interventions are withheld.

In a 2002 study, Common Good, a ~i··partisan organization composed of
leaders in government, education, health c~re:, law, business and public policy,
interviewed physician regarding how fear df litigation impacts the practice of
medicine. The study found that when looklng at patient end of life issues -61 % of
physicians have noticed physicians being r¢luctant to make what they believe to
be humane choices because of concerns th~t a family member might bring suit.
Half (50%) have noticed a physil~ian resortfng to aggressive treatments of
terminally ill patients because of liability c~ncerns. Just under half (42%) have
noticed a physician or staff member going ~gainst a patient's expressed wishes
concerning life-prolonging medi'cal interventions because of concerns that a
family member might bring suit. Fear OfIlitigation Study, Common Good, April
11,2002. '

4. Health care decisions are now open to in~ervention by third parties. The Bill
would foreclose intervention.

Under current law third parties unt¢own to the patient or the State could
attempt to intervene in medical treatment ~ecisions with respect to an ,
incapacitated patient. Since the bill delegates the decision making authority to the
surrogate, such attempted intervc~ntions wo~ld be statutorily barred. Only certain
persons close to the patient may commence a special proceeding if they disagree
with the surrogate's decisions.

G. The Bill safeguards the rights and int,erests of t~t~ patient.

A concern raised by those who would 0ppos1e the bill is that it does not
sufficiently protect patients against families and h~alth care institutions that may not be

I

willing to act consistently with the patient's best ilflterests. The Family Health Care
Decisions Act, however, imposes numerous subst~ntive and procedural safeguards
intended to ensure that the rights and interests of ~ulnerablepatients are appropriately
considered and weighed in the decision making prpcess.

The safeguards afforded by the Act are w~de-ranging. They include, among
others, the following: (1) In the determination of ~ncapacitation,at least one other health
care professional must concur with the attending physician's determination; (2)
Notwithstanding a determination of incapacity in 2m adult patient, the patient's objection
prevails over the surrogate's health care: decision ~r the determination of incapacity,
absent a court finding or another legal basis for o'1erriding the patient's decision; (3)
Before a surrogate's decision to withdraw or withl!lOld life sustaining treatment may be
carried out, specific medical criteria must be met ~nd confirmed by two physician; (4)
Decisions to withhold or withdraw life-sustaining itreatment when the patient is not
suffering from a terminal condition or permanent tInconsciousness require review and
approval by an attending physician and the institution's Ethics Review Committee, which
must include at least one physician not directly reSponsible for the patient's care; (5) A
treating physician may object to a surrogate's decision to withdraw or withhold life
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sustaining treatment, resulting in the delay of suchl action until reviewed by either the
Ethics Review Committee or a court of competentijurisdiction; (6) The bill authorizes
persons with a close relationship to a patient to co~mence a special proceeding if they
object to the surrogate's decision; and (7) Ifthe d~cision is contrary to a private hospital's
policy based on religious or moral convictions cen(tral to that facility's operating principle
and that policy was communicated to the patient, ~amily or surrogate before admission, if
reasonably possible, the bill provides for a prompt! transfer of the patient to another
facility. If the family is unable or unwilling to mak{: the transfer the hospital may
facilitate such transfer, seek judicial relief or honot the surrogate's decisions.

H. The Committees urge swift passage of the Famil)' Health Care Decisions Act.

New York law honors the prior written expression of patients' wishes through
living wills and health care proxies. New York is lone ofonly two states, however, that
currently have no effective mechanism to follow t~e: wishes ofthe majority of
incapacitated patients who have left no advance dilre:ctive. The clear and convincing
standard required under current law is a demanding standard and is burdensome on
families and health care providers who wish to ai~ a suffering patient. The need for
legislative action on this issue is indisputable and tJrgent.

The Family Health Care Decisions Act is a' comprehensive and thoughtful
approach to health care decision making for the inpapacitated patient without a health
care proxy. The proposed legislation would estatjIish a system sensitive to the clinical
reality in which decision are being madle. 1 It bala~ces the vesting of decision making ..
authority with several safeguard provisions. Mos~ important, it is a patient centered bill
which will simultaneously provide for the best int~rlests ofthe patient and the reduction of
stress families face in an already painful and diffidult time by giving them decision
making authority and by blocking the intervention of third parties unknown to the patient
in such decisions.

The need to take up the plight of incapacit~tedpatients for whom health care
decisions must be made is genuine and imperative!. The Committees urge the swift
passage of this bill.

Reissued January 2010

1 The Committees do note, however, that the legislation's reach is cmi'rently limited to hospitals and nursing homes.
The Committees urge the swift amendment ofthis legislation once p~ssed to include decisions made by surrogates in
the home care and hospice settings.
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March 8, 2010

Governor David Paterson
State Capitol
Albany, NY 12224

Re. A.7729-D

Dear Governor Paterson:

I am writing to you on behalf of the Long Term Care Community
Coalition regarding Assembly bill A7729-D~ the Family Healthcare
Decision Act. The Coalition is a non-profit:organization that has been
dedicated to improving long term care in ~ew York State for almost 30
years. We are comprised of over two doz¢n civic, grassroots and
professional organization from across the state. On behalf of the
Coalition, I urge you to sign this bill.

,

This bill, if it became law, would allow the !family and friends of
incapacitated people to make health care ~ecisions in consultation with
physicians to ensure that the wishes of th$ patient are carried out in
his or her best interest. The FHCDA establ,shes clear procedures for
selecting a surrogate from a list of family rnembers and close friends,
and decision making standards by which tre surrogate must abide.
The surrogate would be authorized to make all health care decisions
that a patient with capacity would be able!to make.

Currently, in New York State the only way: families and friends of
people who do not, or never had, the ability to make their own health
care decisions can intervene to make thos~ decisions on the patient's
behalf is if the patient has signed a health, care proxy or has left "clear'
and convincing evidence" of his wishes. W!ithout a proxy or evidence,
the hospital or nursing home is allowed tOI make these decisions.
Millions of New Yorkers are in danl~er of h~ving the most important
and personal decisions in their lives in the' hands of strangers. For
those who are already incapacitated or who were born incapacitated, it
is too late.
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The power to make health care decisions should be in the hands of
those who understand the unique values, qhoices and morals of the
patient.

Thank you for your kind attention to this matter.

Sincerely,

Richard J. Mollot
Executive Director
Long Term Care Community Coalitiion
242 West 30th Street, Suite 306
New York, NY 10001
Phone: 212-385-0355
Email: richard@ltccc.org
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March 1,2010

The Honorable Peter J. Kiernan
Counsel to the Governor
Executive Chamber
State Capitol
Albany, New York 12224

Re: A.7729-D Gottfried - An act to amend the public health law, in relation to establishing
procedures for making medical treatment decisions on b~halfof persons who lack the capacity
to decide about treatment for themselves..

Dear Mr. Kiernan:

AARP supports the above bill and recommen~sthat Governor Paterson sign the bill
into law.

AARP policy supports legislative initiatives that would authorize nonjudicial surrogate
decision making in the event an incapacitated patient has not executed an advance directive.

Currently, New York State lags behind the rest of the nal1:ion in not permitting close family
members to make health care decisions for incapacitated patients. Only a court appointed
guardian or a judge is permitted to consent to treatment for patients who lack the capacity to
decide for themselves. This is true even when the patient has a spouse or other family
members willing and able to act on the patient's behalf. This rule often results in a
considerable delay in administering health care, as well as added expense to the health care
system.

The Famlly Health Care Decision Act (A.7729-D) woulP enable family members and others
close to the patient to decide about treatment for incapa¢itated patients who have not signed a
health care proxy or left specific oral or writttm treatmemt instructions. It would also cover
treatment decisions for patients who have no available family or friends to decide for them.

The surrogate decision maker's primary function would! be to consult with physicians and
other professionals responsible for the care of the patient, and to advocate on the patient's
behalf. The surrogate decision maker would be requireqI to make decisions consistent with the
incapacitated patient's wishes, including their religious PI' moral beliefs.

In the event the patient's wishes are not reasonably known, the decisions would have to be in
the best interest of the incapacitated patient. Decisions to withhold or withdraw life­
sustaining treatment would be authorized only if specific medical criteria were satisfied. Any
disputes among family members or between family members and health care professionals
would automatically trigger review by an interdisciplinary ethics committee. In addition, the
bill would apply in general hospitals and residential care facilities, such as nursing homes. It
would not cover mental hygiene facilities, the psychiatrfc units of general hospitals, or
outpatient settings such as clinics or doctors' offices.

HEAl..TfV FINANCES! CONNECTING! GIVING / ENJOYING
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AARP believes that A.7729-D clearly provides a set ofpr~cedures for decision making that
protects the incapacitated patient. Legislation similar to the Family Health Care Decision Act
has proved effective in numerous other states, and AARP pelieves this legislation would
undoubtedly work well in New York. It will provide needed guidance for family members and
health care providers, and enable timely decision making on critical treatment matters. The law
would eliminate litigation that is costly to individuals, health care facilities, and the state.

For the above reasons, AARP urges the Governor'to sign this legislation into law.

Please contact Bill Ferris or David McNally at (518) 434-4194 with any questions related to this.

Sincerely,

Lois Aronstein
State Director
AARP New York
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THE CITY OF NEW YORK

OFFICE 010' THE MAYOR

NEW YORK, N. Y. 10007

March 9, 2010

A.7729-D by M. of A. Gottfried

AN ACT to amend thle public health law, in relation to establishing
procedures for making medical treatment decisions on
behalf of p~~rsons who lack the capacity to decide about
treatment for themselves and to repeal certain provisions
of such law relating thereto

Hon. David Paterson
Governor of the State ofNew York
Executive Chamber
Albany, New York 12224

Dear Governor Paterson:

APPROVAL RECOMMENDED

The above-referenced bill is now before you for executive ~ction.

This bill establishes the Family Health Care necisions Act. The legislation enables family members and
others close to an incapacitated patient to make health care decisions in consultation with health care professionals
and in accord with special procedures and standards for decisions about life-sustaining treatments established in the
legislation.

The City of New York supports this legislation to elimin~t~~ the legal and ethical gap regarding decision­
making for incapacitated adults in need of medical treatment or en"- of life care. New York is one of only two states
to require that patients have previously provided "clear and convinping evidence'''oftreatment recommendations or
a signed health care proxy in order for a family member to make: decisions on behalf of the patient. The vast
majority of New Yorkers and a disproportionate number of economically disadvantaged patients do not have a
health care proxy or make their treatment wishes known, leaving vulnerable patients without a voice in this
important process. As a result, some patients are subjected to treatments contrary to their wishes, while other
patients are denied treatment entirely.

This ad hoc system has created inconsistencies of care across the state, as different institutions are left to
interpret the existing, ambiguous standards. The New York City D~partment for the Aging (DFTA) supports a clear
delineation of surrogate authority to help carry out the wishes of ~ncapacitatedpatients across the state in order to
provide medical treatment. In fact, the City pledged its support for the bill in DFTA's Age Friendly NYC initiative
released last year.

Accordingly, it is urged that this bill be approved.

Very truly yours,

MICHAEL R. BLOOMBERG, Mayor

MD
By: Micah C. Lasher

Director
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FIW\ 'The 'Voice and 1{esource for Qua(tty Long 'Term Care
A New York non-profit consumer advocacy organization workjng since 1976

18 John Street, Suite 905
New York, NY 10038
www.fria.org

March 2010
MEMORANDUM OF SUPPORT
Family Health Care Decisions Act

S.3164-hiA.7729-d

Phone: 212-732-5667
Free Helpline: 212-732-4455

Fax: 212-732-6945
Email: fria@fria.org

FRIA urgently requests that you sign the Family Health Care Decisions Act (FHCDA).
New York remains only one oftwo states that do not provide for family participation in
making health care decisions for individuals who lack capacity and have not appointed a
health care proxy. The FHCDA would enable family members and others close to an
incapacitated patient to make treatment decisions based on the wishes of that person and
to have access to important medical information.

Statistics show that only approximately 20% ofNew Yorkers have filled out health care
proxies naming agents. Despite educational efforts, many New Yorkers continue to
believe they won't need a legal document to make medical decisions for a child, spouse,
parent or partner.

Our constituents, family members and friends oflongterm care residents who have not
signed a health care proxy, are routinely kept from participating in important medical
decisions, refused access to medical records for oversight and prevented from
determining the best approach to care. As a result, resident care is left solely in the hands
of medical providers who have little personal connection to the patient and have no
knowledge of their wishes, values and religious beliefs, while families and friends stand
by helplessly.

This bill has the support of a broad range of organizations, consumers, providers and
professionals. This legislation offers a clear way to identify a substitute decision-maker·
for incapacitated patients and ensures that medical decisions, including end-of-life care,
are likely to reflect the wishes, experience and values, of the patients themselves.

FRIA respectfully urges you to sign this legislation "-1hilch would improve the quality of
life of all New Yorkers by giving them the protections they deserve.

BOARD OF DIRECTORiS:
MARGARET M. FLINT, ESQ., PRESIDE!'T • CINDY R KATZ, ESQ, VICE PRESIDENT

BEATRICE A. CLOSE, ESQ., SECRETARY' CAROLYN K McCANDLESS, TREASURER

PATRICIA A. CALD\VELL' ROBERT ALLEN DOCK' JOAN FABIO' MICHAEL L FREEDMAN, MD' CYNTHIA HOSAY, PHD.' LISA JACKSON

ETHELS. PALEY, MSW' RICHARD F. PEASE, MSW' CAROLE CORWIN ROSS 'ANNE E SCHMELZER, ESQ.' KARA VAN NORDEN' LEE D. ZIMSKIND

EXECUTIVE DIRECTOR.:

BETTI \VEIMERSHEIMER
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SUPPORT

March
Eight
2010

TO: Peter J. Kiernan
Counsel to the Governor

FROM: Greater New York Hospital Association

RE: A. 7729-D/S. 3164-B - Family Health Care Decisions Act

A. 7729-D/S. 3164-B would amend the Public Health Law by cre~ting a process for allowing surrogates to make
decisions on behalf of patients who become incapacitated but have n¢ither appointed a health care proxy nor provided
"clear and convincing" evidence orhis or her wishes. Additionally, the legislation would create a process for family
members, surrogates and others close to the incapacitated patient to make treatment decisions on behalf of those patients
unable to make such treatment decisions for themselves. GNYHA strongly supports A. 7729-D/S. 3164-B insofar as it
addresses glaring gaps that currently exist in New York State law, and urges enactment of this bill into law.

GNYHA has a long-standing interest in respecting the rights of patients to have their wishes with regard to medical care
followed or to decline unwanted treatment. GNYHA strongly supported the enactment of New York's Health Care
Proxy Law and the Do-Not-R~suscitate Law. However, by themselves, these laws do not adequately address the
confusion that exists in New York State law with respect to decision-making in the area of life-sustaining treatment by
surrogates for individuals who have no one to speak on their behalf.

Under current New York State law, no one, not even concerned fan:Ii1y members, can make health care decisions to
forgo life-sustaining treatment for patients who have lost capacity unless the patient has signed a health care proxy or
has left "clear and convincing evidence" of his or her treatment wishes. An even larger gap exists for those individuals
who have never had the capacity to articulate their wishes or may never be able to appoint a proxy. The result of those
gaps is often the provision of unwanted, unnecessary burdensome and non-beneficial treatment. In addition, patients
who have lost decision-making capacity face delays in necessary treatment due to the lack of legal authorization. A.
7729-D/S. 3164-B addresses these gaps sensitively as most other states have done through similar legislation and/or
judicial' actions.

Clearly, New York State law demands reform on the issue of withdrawing or withholding life-sustaining treatment and
treatment decisions for patients who have no surrogate. New York must have a process for recognizing patient rights
and dignity beyond the limited areas covered by the State's Do-Not-Resuscitate Law and beyond situations in which
patients have the ability and foresight to appoint health care proxies to speak and act on their behalf. GNYHA believes
A. 7729-D/S. 3164-B corrects these deficiencies in cun-ent New York State law yet affords sufficient procedural
safeguards to protect the patients involved. The legislation provides a sensitive approach to making treatment decisions
on behalf of individuals who have surrogates available and creates a thoughtful process for respecting the rights and
dignity of individuals who may have no one to speak on their behalf.

GNYHA points out that many of the cases that have underscored the need for this legislation pertain to artificial
nutrition and hydration. GNYHA understands that the intent 1anguajge that states the legislation does not authorize a
surrogate to deny personal services such as food and water are not intended to interfere with the surrogate's authority to
withhold or withdraw artificial nutrition and hydration pursuant to proce:dures set forth in the legislation. .

For the reasons outlined above, GNYHA strongly supports enactment into law of A. 7729-D/S. 3164-B.

...
GREATER NEW YORK HOSPITAL ASSOCIATION
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From:
Sent:
To:

Subject:

Linda Lambert [llambert@nyacp.org]
Friday, March 05, 20104:46 PM
Legislative Secretary

RE: A.7729-D

Page 1 of2

WE ARE VERY SUPPORTIVE OF THIS LEGISLATIOI\I- URGE <SOVERNOR TO SIGN

Linda A. Lambert, CAE
Executive Director
New York Chapter, American CoDlege of Physiicians
744 Broadway
Albany, NY 12207

email: lIambert@nyaclM)rg
phone: 518-427-0366
Fax: 518-427-1991

From: Legislative Secretary [mailto:Legislative.Secretary@chamber.state.ny.us]
Sent: Friday, March 05, 2010 4: 18 PM
To: 'James Malatras Uames.malatras@oag.state.ny.us)'; Jamie elacqua (JElacqua@osc.state.ny.us); Kathleen
Dillman (kdillman@osc.state.ny.us); Mary Ledbetter (mary.ledbetter@dos.state.ny.us); Matthew Tebo
(matthew.tebo@dos.state.ny.us); Susan Watson (susan.watson@qos.state.ny.us); Greg Olsen
(Greg.Olsen@ofa.state.ny.us); Jennifer Seehase (Jennifer.Seehase@ofa.state.ny.us); Catherine Schuth
(catherine.schuth@ocfs.state.ny.us); charlene.mondun@ocfs.state.ny.us; Karen Walker Bryce
(Karen.walkerbryce@ocfs.state.ny.us); laura.etlinger@ocfs.state.ny.IUs; Niko Ladopoulos
(niko.ladopoulos@ocfs.state.ny.us); Amy Nickson (ajnOl@health.state.ny.us); Erin Hammond
(eah04@health.state.ny.us); James Clancy Umc36@health.state.ny.us); Paul Zuckerman
(pzuckerm@ins.state.ny.us); Stacey Rowland (srowland@ins.state.ny.us); David Wollner
(coledvw@omh.state.ny.us); John Tauriello (colejvt@onnh.state.ny.us); Cynthia McDonough
(Cynthia.McDonough@omr.state.ny.us); Patricia Martinelli (patricia.rnartinelli@omr.state.ny.us);
pat.johnson@cqcapd.state.ny.us (pat.johnson@cqcapd.state.ny.us); Robert J. Boehlert
(robert.boehlert@cqcapd.state.ny.us); Michael Morgan (michael.morgan@suny.edu); Nicholas Rostow
(nicholas.rostow@suny.edu); Linda Ashline (Iashline@cityhall.nyc.gov); Steve Williams
(swilliams1@cityhall.nyc.gov); Kathy Cunningham (kcunnin1@coum:s.state.ny.us); Marc Blaustein
(mblouste@courts.state.ny.us); Linda Wagner (Iinda@nysacho.org); Mary Armao McCarthy (info@nyspha.org);
Kenneth Raske (raske@gnyha.org); Karen Bonilla (kbonilla@hanys.org); Robin Frank (rfrank@hanys.org); Robert
Murphy (rmurphy@nyshfa.org); Gary Fitzgerald (gfitzgerald@iroquois.org); Amy Schnauber
(ASchnauber@NYAHSA.org); Carl Young (cyoung@nyahsa.org); Laura Turnblom (Iturnblom@malkinross.com);
Lisa Newcomb (Inewcomb1@aol.com); AI Cardillo (acardillo@hcanys.org); Cynthia Rudder (cynthia@ltccc.org);
R,ichard J. Mollott (richard@ltccc.org); Sara Rosenberg (sara@ltccc.org);Charles Blum (cblum@vnsny.org);
Christy Johnston Uohnston@nyshcp.org); Margaret Gorman (gorman@nyshcp.org); Elizabeth Swain
(eswain@chcanys.org); Kate Breslin (kbreslin@chcanys.org); Kathy IVJcMahon (kmcmahon@hpcanys.org); John A.
Chermack Uchermack@chpnet.org); Alan Lewis (Alan_Lewis@rmetro.com); Michael J. Mastrianni Jr.
(president@nysvara.org); Andrea Kosier DeBow (adebow@cvsconsulting.com);Matt Harrison
(matth@transcare.com); Arthur Levin (medconsumers@earthlink.net); Lara Kassel (Ikassel@rochestercdr.org);
Elisabeth Benjamin (elisabeth.benjamin@cssny.org); David Leven (ny@compassionandchoices.org); Laura A.
Cameron (Iaura@nysaaaa.org); Bill Ferris (wferris@aarp.org); Dave IMcNaily (dmcnally@aarp.org); KRISTEN j
Smith (kjsmith@aarp.org); Michael Burgess (swnys@aoll.com); Betti Weimersheimer (bweimers@fria.org); Karlin
Mbah (kmbah@fria.org); Jeff Liberman (ciadny@aol.conn); Elizabeth Dears Kent (Idears@mssny.org); Gerry
Conway (gconway@mssny.org); Linda Lambert; Amy Clinton (c1inton@bennettfirm.com); Heather Bennett
(bennett@bennettfirm.com); Joanne Tarantelli (nyscacep@aol.com); New York Stare Academy of Family
Physicians (fp@nysafp.org); Stephen Hanse (sbh@fcwc--Iaw.com); Seth Gordon (sgordon@thenpa.org); Megan
Eiser (Iegislative@nysna.org); Shaun Flynn (shaunJlynn@nysna.org); Andy Fogarty (afogarty@nyhpa.org); Sheila
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Harrigan (nypwa@nycap.rr.com); Jeffrey Darman (jd@c1mhd.org); Glenn Liebman (gliebman@mhanys.org);
Harvey Rosenthal (harveyr@nyaprs.org); Trix Niernber~ler (trix@narninys.org); Ben Golden
(goldenb@nysarc.org); Marc Brandt (nysarc@nysarc.orq); Susan Constantino (affiliateservices@cpofnys.org);
Jeanette Zelhof (jzelhof@mfy.org); David M. LeVine (dlevine@courts.state.ny.us); Sheila Shea
(sshea@courts.state.ny.us); Cliff Zucker (cz@wnylc.com); Barbara 1\1ahan (bmahan@nysba.org); Kevin Kerwin
(kkerwin@nysba.org); Ron Kennedy (rkennedy@nysba.org); Maria Cilenti (mcilenti@nycbar.org); Robert Perry
(rperry@nyclu.org); Michael Scherz (mscherz@lawyersforchiidren.org); Cindy Miller
(cmiller@nyscatholicconference.org); Dennis Poust (dpoust@nyscatholicconference.org); Kathy Gallagher
(kgallagher@nyscatholicconference.org),: Kyle Belokopitsky (kmccauley@nyscatholic.org); Patrick Gaspard
(patrickg@1199.org)
Subject: A.7729-D
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To:

From:

Date:

Subject:

~ ~~~~fhaPter
~American College of Physicians, Services Inc.
. . Advancing Internal Medicine; Improving Patient Care

744 Broadway
Albany, NY 12207

www.nyacp.org

P: 518-427-0366
F: 518-427-1991
Toll-free: 1-800-446-9746

Honorable Members of the NYS Legislature

New York Chapter, American College of Physicians Services, Inc.

January 19, 2010

Family Health Care Decisions Act
A.7729d Gottfried and S.3164b Duane

The New York Chapter of the American College of Physicians, representing more than 11,000

physicians specializing in Internal Medicine, is deeply committed to the passage of the Family

Health Care Decisions Act. Since 1993, we have worked with many of you in the hopes of

achieving what 48 other states have achieved, a law that allows us to treat our patients and

families with the dignity and respect they desenre at the end of life.

We have collected numerous clinical case "stories" from practicing internists who are ACP

members. Below are two that highlight how New York's lack of a surrogate-decision making law

adversely affects our patients and their families and why passage of this critical legislation is so

urgently needed.

****

"As Chairman ofan institutional Ethics Committee, I can verifY the absolute necessity for
establishing a rational approach for health care decisions for those who do not have the
competence to do so for themselves. Our estimate ofthose with Health Care Proxies admitted to
the Hospital is far less than 25% although many family members come forth with very specific
instructions for their ill relatives. In short, they take a logical view ofcaringfor their loved ones
who are ill and often have clear (but not convincing) information about what that ill person
would have wanted. When faced with legal barriers (they do not have a written document or
health care proxy), they cannot understand why they cannot participate in the critical care of
their seriously ill loved one '" Sometimes I hear complaints about New York State'sregulations
on this issue as compared to the other 48 States that have someform ofFamily Health Care
Decision Acts. /I

00007~)
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****

A sixty year-old man who had been beaten and robbed 25 years ago, was admitted to our hospital ....
while at brealifast with several other residents in this supervised housing setting, he suddenly collapsed.
As his fellow residents gasped, staffcalledfor an ambulance and began cardiopulmonary resuscitation.
However, a pulse could not be restored until he was in the emergency room. Initially, not even the
functions ofhis brain stem, controlling the size ofhis pupils amd the reflexes to blink and to breathe were
working. He was dependent on a ventilator... The cardiologists wondered whether continued intensive
care was for the best... The ethics committee was consulted... The staffofthe housing unit ... felt certain
that he would not want to continue the ventilator, but had no authority to decide on his behalf The
patient had no one else in the world to care for him exceptfor them. The staffand directors ofthis
church-affiliated agency were so convinced that continuing the ventilator was wrong that they felt a duty
ofadvocacy-they filed a petition with the courts to appoint them as his medical decision makers. The
hospital stafflargely agreed with them, so the hospital chose to inform the court that it had no plans to
contest such a decision ... Unfortunately, it snowed on the day ofthe original trial date and the case was
postponedfor another month ... In the meantime, the patient still languished on a ventilator in our
intensive care unit, brain damaged twice in his life--once by thieves and then a second time by medicine,
unable to give him the release that everyone involved suspected he would want.

All because New York State law would not allow anyone to be empowered to act as his legal decision

maker. The patient died of recurrent septic shock, still on the ventilator, the day before the court was to

hear his case, after sixteen weeks of suffering in the hospital.

We respectfully urge you to pass a unified version of the Family Healthcare Decisions Act. It is time that

the Legislature meets the needs of dying patients and their families and brings New York law into the

national mainstream regarding end-of-life decision making. Thank you for your thoughtful consideration.

Our patients and their families appreciate your advocacy.
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RETRIEVE

STATE OF NEW YORK

7729--0

2009-2010 Regular Sessions

IN ~~SSEMBLY

April 22, 2009

Page 1 of 43

Introduced by M. of A. GOTTFRIED, SCHIMMINGER, BACALLES, BARRON,
BOYLAND, BRENNAN, Cll,HILL, CASTRO, DelMONTE, DINOWITZ, FINCH, GABRYS­
ZAK, GALEF, GUNTHER, JAFFEE, KELLNER, KOON, LANCMAN, V. LOPEZ, MAGNAR­
ELLI, PEOPLES-STOKES, SPANO, STIRPE, TOWNS, SCHROEDER, BRODSKY, HOYT,
PERRY, CONTE, CHRISTENSEN -- Multi-Sponsored by -- M. of A. ABBATE,
ALESSI, AUBRY, BENEDETTO, BING, BURLING, CALHOUN, CLARK, COOK, CROUCH,
CYMBROWITZ, DESTITO, DUPREY, ENGLEBRIGHT, FIELDS, GANTT, GIANARIS,
GIGLIO, GLICK, HIKIND, HOOPER, JACOBS, JOHN, LATIMER, LAVINE, LIFTON,
LUPARDO, MAGEE, MAISEL, MARKEY, MAYERSOHN, McDONOUGH, McENENY, MENG,
MILLMAN, MOLINARO, HORELLE, NOLAN, O'DONNELL, ORTIZ, PAULIN, PHEFFER,
PRETLOW, REILLY, N. RIVERA, P. RIVERA, ROBINSON, ROSENTHAL, SCARBOR­
OUGH, SCHIMEL, SKARTADOS, SWEENEY, THIELE, TITONE, WEINSTEIN, WEISEN­
BERG, WRIGHT, ZEBROWSKI -- read once and referred to the Committee on
Health -- reported and referred to the Committee on Codes -- committee
discharged, bill amended, order'ed reprinted as amended and recommitted
to said committee -- again reported from said committee with amend­
ments, ordered reprinted as amended and recommitted to said committee

again reported from said committee with amendments, ordered
reprinted as amended and recoTI@itted to said committee -- recommitted
to the Committee on Health in accordance with Assembly Rule 3, sec. 2

reported and referred to the Committee on Codes -- committee
discharged, bill amended, ordered reprinted as amended and recommitted
to said committee

AN ACT to amend the public health law, the mental hygiene law and the
surrogate's court procedure act, in relation to establishing proce­
dures for making medical treatTIlent decisions on behalf of persons who
lack the capacity to decide about treatment for themselves; directing
the New York state task force on life and law to form a special advi­
sory committee to consider the procedures and practices for withhold­
ing or withdrawal of life sustaining treatment for patients with
mental illness or mental retardation and developmental disabilities;
and to repeal certain provisions of the public health law and the
mental hygiene law relating thereto

EXPLANATION--Matter in :i.t::a,l:i.c~ {underscored) is new; matter in brackets
[-] is old law to be Omitted.

LBD05935-16-0
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RETRIEVE

A. 7729--0 2

Page 2 of43

The People of the State of New York, represented in Senate and Assem­
P_l.-Y,.c:l<:>E'!J:l9:c:::1::Ci_!:l__:t:gJ,l<:>J1.s--'_

1 Section 1. Legislative intent. Under article 29-C of the public health
2 law, competent adults have a powerful way to control their medical
3 treatment even after they lose decision-making capacity, by appointing
4 someone they trust to decide on their behalf. This legislation fills a
5 gap that remains in New York law. It adds, inter alia, a new article
6 29-CC to the public health law, which establishes a decision-making
7 process, applicable to decisioqs in general hospitals and nursing homes,
8 whereby a surrogate is selected and empowered to make health care deci­
9 sions for patients who lack capacity to make their own health care deci-

10 sions and who have not otherwise appointed an agent to make health care
11 decisions pursuant to article 29-C of the public health law or provided
12 clear and convincing evidence of their treatment wishes.
13 The legislature does not intend to encourage or discourage any partic­
14 ular health care decision or treatment, or to create or expand a
15 substantive right of competent adults to decide about treatment for
16 themselves, or to impair the right of patients to object to treatment
17 under applicable law including court decisions. Further, the legislature
18 does not intend to authorize a surrogate to deny to the patient personal
19 services that every patient would generally receive, such as appropriate
20 ,food, water, bed rest, room temperature and hygiene. This legislation
21 establishes a procedure to facilitate responsible decision-making by
22 surrogates on behalf of patients who do not have capacity to make their
23 own health care decisions.
24 This legislation affirms existing laws and policies that limit indi­
25 vidual conduct of patients with or without capacity, including those
26 laws and policies against homicide, suicide, assisted suicide and mercy
27 killing.
28 § 2. The public health law is amended by adding two new articles 29-CC
29 and 29-CCC to read as follows:
30 AR~~ICLE 29-CC
31 FAMILY HEALTH CARE DECISIONS ACT
32~e91:::!'<:>J:l ~_9_~~_-=9:"- De~tJ1A1::i.QIl~

33 2994-b. Applicability; p]~iority of' certain other surrogate deci-
3 4!:li.9!}::::Ill9:~iI'lg_J.9:!~.s_~Il.c:l_:t:"§!9[1.:lJ.Ci1::i.9J:l.s·

35 2994-c. Determination of incapacity.
36 2994-d. Health care decisions for adult patients by surrogates.
37 ~22~_-=§!~~ci..sj,gI'l!:l 9:l::>O'U_t __ J.,i,:t:E'!:::::.s1:l§:1::9:i.I1:!'J:lg_1:::t::E'!Cit!ne!}~ __:t:C>}:, __IIlAI'lQ:t:"
38 patients.
39~22A:::::f,,Q.l::>J.j,gCij:,i,9nsg%aJ::1::E'!J:l9,:!'Il.9~f>.1lY-E;j.ciaJ:l.
40 2994-g. Health care decisions for adult patients without surro-
41 gates.
42 ~224.:::::i .. , §pE'!_9i.Ki_c::_p<:>.li.C::::!'§!JL:f'Q:t::9:t::9,§!:t::.s not1::Q __:t:E:!.Sl1:l.s9i.1::Ci1::E'!,"
43 2994-j. Revocation of consent.
44 2994-k. Implementation and review of decisions,.
45 2994-1. Interinstitutional transfE!rs.
46 2994-m. Ethics review committees.
47 2 994 - n .C:;()J:lSl9,i,E'!:rlc::...EL9Pj_E'!91::i,911.s___
48 2994-0. Immunity.
49 2994-p. Liability for health care costs.
50 2994-q. Effect on other rights.
51 2994-r. Special proceeding authorized; court orders; health care
52 9[1.:lCird.i,,9:I1,:f:9:t::Ill:LI'l():r, PCi1::i.§!J:l1::,
53 2994-s. Remedy.

http://nyslrs.state.ny.us/NYSLBDC1lbstfrme.cgi?QUERYTYPE=SPECIAL+&SESSYR=... 2/25/2010



RETRIEVE

A. 7729--0 3

Page 3 of43

1 2994-t. Regulations.
2 ~~~4=-u. Rig11.j:s;_,'t:.9.):::>§P~_:Lj,.c:::i:z;§(t._

3 § 2994-a. Definitions. The following 1f1ords or phrases, used in this
4 article, shall have the following meanings, unless the context otherwise
5 requires:
6 1. "Adult" means any person who is eighbaen years of age or older or
7 l:l_CiSl IllCif':t:::i.§c:l __
8 2. "Attending physician" means a physician, selected by or assigned to
9 a' patient pursuant to hospital policy, 'who has primary responsibility

10 for the treatment and care of the patient. Where more than one physician
11 shares such responsibility, or where a_physician is acti~~ the
12 a t t§l1t::i,:i.Ilg-PJ1Y~:i.c:::i.Cl.Il'1Ll;>§l:l_a.J..fLC3,IlY§1.1c:::hphys;.i.c::::i.C3,IlIllCl.y~ct ,Cis;~l1Cl.~t§!llc!:i.1'1g

13 physician pursuant to this article.
14 3. "Cardiopulmonary resuscitation" means measures, as specified in
15 regulations promulgated by the commissioner, to restore cardiac function
16 or to support ventilation in the event of a cardiac or respiratory
17Cl.lC~13st .. ,.. <:::CilCc!:i.<:>P!lJ-InQ1'1C3,;t:Y~esl.l§c:::i.'t:Cl.'t::i.9Il~~all. ",l1Q:t:_,_iJ1cJ.l.lc!§.._Ill§C3,s;1.1:r:§s;'t:9
18 improve 'ventilation and cardiac function in the absence of an arrest.
19 4. "Close friend" means any person, eighteen years of age or older,
20 who is a close friend of the patient, or a relative of the patient
21 (other than a spouse, adult child, parent, brother or sister), who has
22 Inai_I1't:Ci:i.Ill39-__s~u:c:::hf'§.g1,ll ar_C:::9Il1::Cl.c:::t_with,'t:h§Pi3.t:i.§Ilt:CiSl1:.9J)_~:f'Cl.IlI.jJ-:i.Ci:t::.w:i.'t:h
23 the patient's activities, health, and religious or moral beliefs, and
24 who presents a signed statement, to that effect to the attending physi­
25 c:::i.Cl.1'1.
26 5. "Decision-making capacity" means the ability to understand and,
27 C3,PP:t::§c::j·_a.j:§ ,.1:.h§I1Ci1:;.1.1lC§C3,1'1_~Q1'1§l§9[1.1§Ilc::§!s;Q:f'. PlC.9P9s;§c:lh§C3,1t:hC::Ci:r:".eLj,IlC::J.l.lc:l::::
28 ing the benefits and risks of and alternatives to proposed health care,
29 and to reach an informed decision.
306_o__"[)§y'§10PIll§Il1:.Cl.J.._c:l.:i..§<3,l:::>:i.J:i..:t:y" m§ans ",Cl._ " c:l§Y.§19PIll§Il1:.i3.J.. . c:l:i.s;<:il:::>..iJ.:i..ty_Cl.~

31 defined in subdivision twenty-two of section 1.03 of the mental hygiene
32 1Cl.w._
33 7. "Domestic partner" means a person who, with respect to another
34 person:
3 5(.i3.L_:i..s;fQf'IllCl._lJ.YCl.PC3,lC:t:Y_:i..!lC3,c!9Ill§s;1:.:i..C::P.Cl.:r_tl'1_ef'§lh:i..P9:r:_.§:i.~:i..J.C3,:t:::t::§+Cl._1:.:i.Q1'1_=

36 ship with the other person, entered into pursuant to the laws of the
37 P.Il:i..t§cl __Q1::Ci1:.§§lQ:t:: of aIlys:1::Ci1:;§L._J,Q.c::.C3,:L<:>,L:fQ:t::e:i..<1Il j.1.1.l:":Ls-c:l.i...ct:i.QIl.f..9f':t::§g:i.s;=
38 tered as the domestic partner of the other person with any registry
39 maintained by the employer of E!ither party or any state, municipality,
40 Q_J:"__:f'Q:t::§:i.gIl..jl.lJ:':i.s;c:l:i.c:::~i()llJ9lC
41 Jb) is formally recognized as a benefici~or covered person under
42th§_()j:helCP§:t::§l91'1-,-s;§InP:L()YIlI.§Il1:;_Ql3.I:l§:f':L_ts;"'<:>_J:"h§Cl.J.~h.....:i..IlS;1.1.J:"Cl.I:tc::e'9..lC'

43 (c) is dependent or mutuall~r interdependent on the other person for
44 support, as evidenced by the totality of the circumstances indicating a
45 IlI..uj:1.1.CiJ., i Il1:;§l'ltt:o_ ,Q§_.c:lQIlll3s;t:Lc:: ...,.PCl..f't1'1l3l='Sl ....:L.l'lc::J.l.l<:!:i..1'1gJ?1.1t,l19t:L:i..!J1i 1::§clt:Q":,
46 common ownership or joint leasincLQi real QLPersonal property; common
47 householding, shared income or shared expenses; children in common;
48 signs of intent to marry or become domestic partners under paragraph (a)
49 or (b) of this subdivision; or the length of the personal relationship
50 ofj:;he.,p§:t::§l()}'ls;,
51 Each partY.....--to a domestic partnershiE' shall be considered to be the
52 domestic partner of the other party. "Domestic partner" shall not
53 include a person who is related t:o the other person by blood in a manner
54 that would bar marriage to the other person in New York state. "Domes­
55t:i..c::pCl._J:":t:}'l§J:'" ,Cl.J.§l<:>s;h~JI,.J..Il9t::i.Ilc::J.1:!.cl§Cl._I1yp...§~J:'Sl<:>Ilwh()_is; J.§!S s;.. 1:.11.Cl.1'1 , §:i..ghJ:_eeIl
56 years of age or who is the adoptE~d child of the other person or who,_}.s
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1 ,related by blood in a manner that would bar marriaqe in New York state
2 to ~P§:t::~C?:t::l:_WhQ_:i,s'th_§_J<:l,"J'1:1l,L§p()1l~§.g%__t!L!'L9th§:r:_ per?-.9J!,
3 8. "Emancipated minor patient" means a.minor patient who is the parent
4 of a child, or who is sixteen years of agE! or older and living independ­
5 ently from his or her parents or guardian.
6 9. "Ethics review committee" means t:he interdisciplina:ry committee
7§§j:<:l,l:::l:J..:i,~11§~:LA:t::l:.<:l,9q9.:t::c!<:l,nce_",.i.tl1.t!1§:t::§<JllirE!Ill§1.1tl?91: "._~§CtiC:>l1._.1:",§:t::l:tY=:t::l:i.J:l.§
8 hundred ninety-four-m of this ari:icle.
9 10. "General hospital" means a general hospital as defined in subdivi-

10 sion ten of section twenty-eight hundred one of this chapter excluding a
11 ward, wing, unit or other pari: of a general hospital operated for the
12 Pll!:P9~s;,ELQ%_P:t::c>":i,<itJ:lg_~:r:y:i,q§s;,... 1:Q]~P§:t::!::Q!l~s,,,.i.1:h,.Ill§:t::l:t~!_.-J..1J._n_§~_p1.l:t::l?1l<:l,l1.1:
13 to an operating certificate issuE~d by the commissioner of mental health.
14 11. "Guardian of a minor" or "guardian" means a health care guardian
15 or a legal guardian of the person of a minor.
16 12. "Health care" means any trE~atment, service, or procedure to dia.9:=
1 7 :t::l:9$.§. "., 9:r:t:r:§<:l,t_<:l,rL.i-..l1.c!.i.yi_q.1.l<:l,:J...'s;_phY~.i.c::.a).g.:r:-_Ill§.:t::!:.1:<:l,J._.qQ:t::l:<!t ti_® J?:t::9Y.i.cfi_IN
18 nutrition or hydration orally, without reliance on medical treatment, is
19 not health care under this articJle and is not subject to this article.
20 13. "Health care agent" means a heal th c:are agent designated by an
21 adult pursuant to article twenty--nine-C of: .:this chapter.
2 2 l_~_-'~R.eal1:;hq<:l,:t::§,_cl§q:i.§i.Q!l"Ill§'<~!l§_~:t::!:y<:i§!C::.i.s i Q!l.t_C>_C:Q:t::!:l?§J:l.1:.. 9:r: ,:r:e 1:.1.l$.§L 1:c>
23 consent to health care.
24 15. "Health care guardian" means an indi.vidual appointed by a court,
2 5 P1.l:r:_s..tli3.I1t _",to ".s_ll1::ldi_vj,s.i.Q!l_1:our_Q1:s.€:lc:.t::tQIl.. 1:W!31.1tY::-lli.:t::!:€:l111.l!l..<:i:t::€:l<:i
26 ninety-four-r of this article, as the cl11ardian of a minor patient sole].y
2 7:f"Q:r:-t::11§P1.l:r:pC:>l:lELQ:L<:i§c::_i<:i.i.:t::l:g.<3.l:>Q1.li::".,:J...i.:f"§.::-$.1.l,§;1:;ai:t::l:.i.!l~1::t::~_<:l,t:Ill€:l:t::l:1:P1.l:r:l?1.l<:l,.!l1:;_1:Q

28 this article.
29 16. "Health care provider" mE~ans an individual or facility licensed,
3 0 q§:t::1::i.:f":i.§<:l.L_Q:r:__ Q_1:;h§:t::~.i.s.§_<:l,1.lt::hQ:r:.i.~E~<:iQ:r:-p§:r:Ill.i.1:1:;~cf "l:>Y , 1 a W__1:9 .. <:l,<:iIll.i.Il:.i.s; t§:r;­
31 health care in the ordina:ry course of busi.ness or professional practice.
32tl.__ ~Ii§<:l,1-.th_Q:r:l:l()ci~:J..s§:r:y:i,C::.§",p:r;-<:l,c::t:::i.t:i.Qr:l§:r:--"_ID.l3 an13<:l,:r:§g.i.st::€:l:r;-§cfP:r:9:f"§s=

33 sional nurse, nurse practitioner, physician, physician assistant,
34 psychologist or licensed clinica:L social ~Torker, licensed or certified
3 5 P1l.rSjl<:l,I1.t::_.-.J:Q_ t::11§._€:l<:illq<:l,t::.i.9!l_.)·i3.W<:l,q1:.i.I1g..l'7.i ,1:h.i.I11l.i.s.Q:r:l:l§J:"_sqQP§Q:f"p:r:-.?i..9.=:
36 tice.
3 7 1_8.__"HQ!::p.i.t::<:l,:J..'~.Ill§<:l,:t::!:l:li3.g.€:!J!§ra!_J'lQsP.i.t::A:J...9:r:.<:l, ,:r:§s.i.ci~n1::LC!:J.._l:l€:l<:l,:J..t::l:l" care
38 facility.
39 19. "Life-sustaining treatmen1:" means any medical treatment or proce­
4 0 dj.lrewi_1:l'1C>..1.11:_",11.i.c::h__t:h§P<:!'1::i.§!l t:W:LUcf.i.§!_W..i.1:l1..i...n.~:t::§:J..<:!,t.i.y§!y_s.h_Qr1: t.i.Ill€:lL
41 as determined by an attendinq physici.an to a reasonable degree of
42 Ill§<:l.i..C::<:l,:J..C::€:l:r;-1:<:l,.i.:t::l:1:Y,.¥Q:r: .t::h§ __P1.l!:P(:>'l:l§'_9:f".1::11.i.,!::", ,<:l,:r:1:;:i,c::).l3-,_C::.<:l,..:r:gj·-.9Pll:J..IllQ:t::!:Ci:ry
43 resuscitation is presumed to be life-sustaining treatment without the
44 necessity of a determination by an attendi.ng physician.
4 5 ~O, _"Mel1.1:;al l1yg.i.§I1€:l:f"<:l,c::.i.:L..i.1:y,,_rn§!Ci:t::l:s.i3._:f"~L9.i.]'.i.t::YQP§.:r:<:!,_ted_<:>:r: .!.i.q§:t::!:!?§!cfl:>y
46 the office of mental health or the officE! of mental retardation and
47 developmental disabilities as deJ:ined in subdivision six of section 1.03
48 of the mental hygiene law.
49 21. "Mental illness" means a mental illness as defined in subdivision
5 Ot"J'§!gt:y ():f"s;§!q1:.i.9!l_.J,.Q~91:t::l:l§Ill§!Ilt::CiLhyg.i.§!:t::!:§!<:l,"J'L33.nd dQ§!$. nQ1::i.I19J._u..c:ie
51 dementia, such as Alzheimer's dise~seJ or other disorders related to
52 dementia .
53 22. "Minor" means any person who is not an adult.
54 23. "Order not to resuscitate" means an order not to attempt cardiop-
5 5 1l!ID.():t::l:CI.:r:v:r:§.f::.1.ll?9.i.t<:!'t::.i.()I1__in_tl:l§ei,,~m1:CiP<:l-.1:::i,§Il:1:~1l:f"K§:r:!::_9arc!:i.CiC::Q:r:~resp:i.:r: __
56 ato:ry arrest.
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1 24. "Parent", for the purpose of a health care decision about a minor
2 p~_t:j,§I1.:t:J!Jl,§<3.11S__CiparE:!l1t.\'1!l~l1Ci~ C::1l~J:ggy .. 9f,__ or__ .~hQ ha§~_!Jl,aintCi.ine.g
3 substantial and continuous contact with, the minor patient.
4 25. "Patient" means a person admitted to a hospital.
5 26. "Person connected with the case" means the patient, any person on
6 the surrogate list, a parent o~Llardian of a minor patient, the hospi­
7 :t:c!J. . <:ic:l.Itt.i.I1..i.§l.1::£i:ltQ:r::,._CiI1....at :t:§I1.g.i.l'l'gPl1YSl.i..c::.i.':l.!l.L_ClIly ..g.1::h§..:r:-.hE3Cilth~:r::§l_gc::.i.i:l:J,
8 services practitioner who is or has been directly involved in the
9 patient's care, and any duly authorizE:ld state agency, including the

10 facility director or regional director for a patient transferred from a
11 mental hygiene facility and the facility. director for a patient trans­
12f§:r:::r::§c:l.f:r::QlIl~C::Q:r::rec:t::.i.QIlClJ.._.fClc::.i.J·_i,1::Y,

13 27. "Reasonably available" means that a person to be contacted can be
14 contacted with diligent efforts by an attending physician, another
15 person acting on behalf of an attending ph:{sician, or the hospital.
16 28. "Residential health care facility" m':lans a residential health care
1 7 f<:ic::U:i...ty_a~c:l.E:!f.i.ne.<i.i.l'l§l1,Jf:>.c:l..i.Y.i.~..i.Ql'l_:t::h:r::E:!§!g:t_§lE:!c::j:..i.911 J:::\'1§!n tY::::§.i.gl1.1::...h1.l.I1.c:l:r::§!c:l
18 one of this chapter.
19 29. "Surrogate" means the person selected to make a health care deci­
20 sion on behalf of a patient pursuant to section twenty-nine hundred
21 ninety-four-d of this article.
22 :30 ._".~~:r::£Qg<:i1::§!_U.§l:t:"_Ill§!i3...l1§lt:h§ U~t: s§!t:for.t:l1_j.I1.~subc:l..i.'yision _QI1E3Qf
23 section twenty-nine hundred ninety-four-d of this article.
24 § 2994-b. Applicability; priority of certain other surrogate deci­
2 5 ~ i on::::IllClK.i..Ilg:L<:i\'1Sl..CiI1.cL:r::§~ICit:.i.Q~_. ~._'r.h:i..§lCi.rt.i,c::J"§_,,,§,l1Ci11.Ci2PJ.Y:t:9_l1El<:i1t:h

26 care decisions regardi.ng health care 2rovided in a hospital to a 2atient
2 7 \'1l1Q_l:<:ic:k§l..c::l,§!c::_i,~.i.QI'l._=.JllCi]{,..i.Ilg_C:CiP<:ic::j.1:·YL§:lCC::§!Pt:Ci§l_]'.i.Ill.i.'t_Elc:l..l::>Y..J::ll.i.§lsec:::t:.i.QIl,
28 2. Prior to seeking or relying upon a health care decision by a surro­
29 gate for a patient under this art.icle, the attending physician shall
3 0 Ill;3:]{,§!_ r§<:i§lonCil:>1..§. .§ffQ~t:.~__1::9<:i§1::§!:r:Ill.i.Il§._\'1hE31::herj::hE3.pi:l'ti..E31'1t:l1Ci§_Ci._h§!CiJ.J::h
31 care agent a2pointed 2ursuant to article twenty-nine-C of this cha2ter.
32 If_SlQL. _l1§!<:iJ.th._C:<:i:I::.§c:l§!c::_i s i()1'l§lf9:r:t:h§PCi't.i.§I'l.'t_§l11<:i:LJ._l::>§goV~I1.§<:i .... l::>Y§l1lc:11
33 article, and shall have priority over decisions by any other person
34 except the patient or as otherwise provided in the health care proxy.
3 53_._J':r:.i.Q:r:1::Q_Sleek..i.l'lgg:r:re]'Y.i.pg_l.lPQI1Ci_AElCiJ.1::11_C:Ci:r:E3c:lec.i.§l.i.C>Il_!>Y<:i§l1.l.££9_=
36 gate for a. patient under this article, if the attending physician has
3 7:r::§<:i~:~Q_n_:t:Ql::>.§1.i.§!ye th_Cl't1::l1§P..<3.t:i..§Ilthas a._h,i s t:.Q:r::vQf_:r:§C:E:!.i.y.i.I1g .. ~ervj.C::§§l
38 for mental retardation or a developmental disability; it reasonably
39 appears to the attending physician that the patient has mental retarda-
40 t.i.9I'l.__ 9.:r::. Ci .. c:l§yeIQPIllE31'1t:CiJ..c:l..i.§lCl.l:::>.i.:J".i..t:YLQr t:l1§attEl:l'lc:l.,i,I"lgphy~.i.ci~l1hCiSl

41 reason to believe that the patient has been transferred from a mental
4 2 l1Yg.i.§!l1.EL :f<:ic::U.i.t:Y_9P§:r::CiJ:§.<:i.9:t:'J..i.C:Ell'lSlE3c:lPY.1::hELQff.i._C:E!.Qf .. Ill§1'l:t:<:i:L h§!Ci11::h,
43 then such physician shall make rE!asonable efforts to determine whether
44 paragraphs (a), (b) or (c) of this subdivision are applicable:
4 5 .t<:iL __If......1::hEl PCi1::,i,en1::.....hCi§l .. Gl g1;lCi.:r:<:l:i..<:il'lCiPPQ:i..:l'lt:.e_cll::>y_Ci .C:QllJ:t:...2ur$1,l,CiI1.1:::t:Q
46 article seventeen-A of the surroqate~.s cou.rt procedure act, health care
47 decisions for the patient shall be governed by section seventeen hundred
48 fifty-b of the surrogate's court proceedure act and not by this article.
49 (b) If a patient does not havE~ a guardian appointed by a court pursu­
5 0 <:i:l'l1::1::.Q <:i:r:t:.i9J.§ §l§!YEll1t§!§!n- ~.Qf1::hE~.§l1l:I::.:r::9g.Cit:§.'~C:QllJ:t: p.:I::.Qc::§!<:lll:r::€!_ .. <:ic::t:l::>llt
51 falls within the class of persons describe!d in paragraph (a) of subdivi­
52 sion one of section seventeen hundred fifty-b of such act, decisions to
53 withdraw or withhold life-sustaining treat:ment for the patient shall be
54 governed by section seventeen hundred fi.fty-b of the surrogate's court
5 5 2£99§!<:l1l:r:E3Ci91::<:iIlc:l._I1.9J::.l::>Y 1::11.i.§l <:i:r:1::.i.9:L§!.
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1 (c) If a health ca.re decision for a patiE~nt cannot be made under para­
2 g~h$.(Cil_ or ° _(Qlc:>%_:t:h:i._l:!_$1.JJ::lc:l:i.Y:i.:;jo()!l-1__Qt1:t:_C::Q!ll?l?J:lt:f:QJ:"~hELc:l§c::::j,sion .lnCiY
3 be provided pursuant to the miental hyg:Lene law or regulations of the
4 office of mental health or the of.fice of mE~ntal retardation and develop­
S mental disabilities, then the decision shall be governed by such statute
6 or regulations and not by this article.
74...,-_:If,__Ci:f::t:EtJ:".. J;§(i$QIlCil?:L.§__ §_:f::f:g_J:":t::l?L:i.t:i...lLc:lEt:t::§J:"J:ll:i.J:lEtc:l_th_a.:t:Ci ...hEt(i:J,:t:hC::CiJ:"l?
8 decision for the patient cannot be made pursuant to subdivision two or
9 three of this section, then the healoth care decision shall be made

10 pursuant to this article.
11 § 2994-c. Determination of incapacity. 1. Presumption of capacity. For
12 p~::r::p_()se~gfth:i..s__aJ:"t:i.q:L..E!L EtY§J:"Y_Cici~l:t::.sh.a.:L.:l.}:)EtPJ:"§.sume.c:i:t:(). hav'§__ 9-§!.c::.:i.::
13 sion-making capacity unless determined otherwise pursuant to this
14 section or pursuant to court order, or unl4ess a guardian is authorized
15 to decide about health care for the adult pursuant to article eighty-one
16 of the mental hygiene law.
1 7 ~,__]:_I!.i.j:::i.(i::L. c:lEt:t::.Et:gIl:i.Ilati()J:l l:>Y_Ci:t::tEtJ:lc:l:i.nqJ?hY!?i.c:::i.CiJ:l_"--~..(i:t::tenGi.:i.l}gphy!?_:i.::

18 cian shall make an initial determination that an adult patient lacks
19 decision-making capacity to a reasonabl'e degree of medical certainty.
20 Such determination shall include an assessllllent of the cause and extent
21 of the patient's incapaci~nd the likelihood that the patient will
2 2 J:"§!g(i:i.rl--.c:i..e.c::.:i..s:i.9Il __IllCi:lc,:i.}}.g.QCiP.a.c:::i.ty....
23 3. Concurring determinations. (a) An initial determination that a
24 patient lacks deci~ion-making capacity shall be subject to a concurring
2 5 c:lEt:t::§_J:"Ill.:LIlCit:i.Ql}t:i.!l<:l§PEt!lc:l§Il:t:::J,Y.IllCiCi.§!LTtl:hEtJ:"§_J:"§glJ,:i..J:"E!.cLl:>Yth:i...s...._.s1.JJ::l9-.:Ly:i.$:i.()Il_.A
26 concurring determination shall include an assessment of the cause and
2 7§~tEt.J:l:t: __()f_:t::hEtPCit:i..§n:t:'!?__:i.J:lc::CiPCic:::i..ty_CiJ:l<:l:t:1'l_§:L.:i.:Ic,§),:i.h09c:lth.a.tth§!PCit:i.EtJ:lt:
28 will regain decision-making capac:ity, and shall be included in the
29 patient's medical record. Hospitals shall adopt written policies identi­
30 fy.:L!lg_. 't.hEt1::J:"(i:i.!l:i.Il9Ci!lc:lc::.J:"§9:EtJ:l:t::i..<3]._$gfh§CiJ1::1'l.9J:"_s oc::i..a.:J,$.§!J;y.:LC::§!?P£Cic::.t:i. __
31 tioners glJ,alified to provide conc:urring determinations of incapacity.
32 t91t:i..L.J:!l_Cl....J:"_E!!?:i.<:i§I1J:.iCiJh§!.Cilt'l1'C::(iJ:"§!_:f:Cic:::i.Uty, .Cl_.hE!Ci:L.t.l"l __QJ:" .sgc:::i.al
33 services practitioner employed £~ or otherwise formally affiliated with
34 the facility must independently determine whether an adult patient lacks
35 <:f.§c:::i..s:i.9rl __maJ0,Ilg.C::(iPCi9l,.:tY,
36 .i:i.i) In a general hospi tal a he!al th or social services practitioner
3 7E!IllP:L.QYEt<:i l:>Y. 9.1:". 9't.h§:t:TtI:.:L!?Et .f:QJ:"IIl..alJ.Y .. (iff:i.UCitl?9:TtI::i..t1'l.._th§ . iCic:::i..l:i.'t.YJ:ll~.s.t
38 independently determine whether em adult patient lacks. decision-making
39 capacity if the surrogate's de!cision concerns the withdrawal or with­

4 0 1'lg:J,9::i.Ilg()LJ.:i.f:El::l?~.$.tCi.:i.Il:i.!l9tJ:"l?Cit:Illl?J:l:t:-"

41 (c) (i) If the attending physic:ian makes an initial -determination that
4 2 CiPCi1:::i.§J:l't._:L(ic:::Ic,l?c:l§c:::i.$.:i._cm::Ill(ik:i.J:lg ..C::(iPCic:::i.:t::Y .f:>§!QCi.1.!.$§!.. Q.f: J:llEt!l't.CiJ. .... i IlIl§$l?L
43 either such physician must have t:he following qualifications, or another
44 physician with the following qualifications must independently determine
4 5 .....hEa1::he:r:thl?_PCi:t:::i.EtJ:l1::.lCi.9ks.c:l§cj,§:i.()!l::IllCi:lc,:i.rl9c::CiPCic:::i.:t::.Yi._Ci.phY$ic:i.CiJ:l:I.:i.C::ElIl$§9:
46 to practice medicine in New York state, who is a diplomate or eligible
47 to be-certified by the American Board of Psychiatry and Neurology or who
48 is certified by the American Ostelopathic Board of Neurology and Psychia­
49 try or is eligible to be certifield by that board. A record of such
5 0 C::()Il$~JtCit:i.9_Il_.shCi.:J,], .....l:>Et:i.rlc::.]'~9:Et<:i:i.:rl.._thEt ....pat:i.emt' ..$Illl?9::i.C:Ci:L. ..J:"l?C:Q£.Gi...
51 l.:i.i) If the attending physician makes a.n initial determination that a
52 patient lacks decision-making capacity bec:ause of mental retardation or
53 a developmental disability, either such physician must have the follow­
54 ing qualifications, or another pl~ofessional with the following quali­
5 5 f ic::Cit:i.Qrl~_J:ll.1.!$1::_:i.Il9:§PE!.I'lc:l§l!l1:::L.Y<:le~tl?:r:Ill:i..rlEl...\'irl:1gth§:r:....thgPCit:i.§J:l't._.:J,aoks_c:lElC:::::i.. __
56 sion-making capacity: a physic::ian or clinical psychologist. who either ..:l..s.
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1 employed by a school named in sec:tion 13.17 of the mental hygiene la~_

2 9J:::wh()_ has; be~IL_~lIlPJ-9y~Q,m:fQJ:::,_Cim~i.I1i.lO,1J!Ilg:L't:TtlQ_years;_'t:~_J:::§Jlg§,J:::,C:::CiJ:::~_Ci~ci

3 service in a facility operated 01: licensed by the office of mental
4 retardation and developmental disabilitie,s, or who has been approved by
5 the commissioner of mental retardation and developmental disabilities~in

6 accordance with regulations promulgated by such commissioner. Such regu­
7J.Ci't:i.()I1~s;J1CiJ.J-~~glJj·J:::§!J:J:l:Ci't:_i3.PhY~;i.~i.Cirl_()J:::9:)'i.I1i.9Ci1,Ps;vc:l1.()].c::>gi.s;~_p()~,$§!s;~

8 specialized training or three years experience in treating developmental
9 disabilities. A record of such consul t:ation shall be included in the

10 patient's medical record.
11 (d) If an attending physician has detertlilined that the patient lacks
12Q,§!5l~s;j,C::>D,::::1Ili3.lci.I1g_C::CiPi3.c::i..:t::Y_"CiI1(Lj.L't:b_~l1.~<:l:1't:l1.()L$QCii3.Lse:ryi.~e_lLp;:acti ::::
13 tioner consulted for a concurring determination disagrees with the
14 attending physician's determinab.on, the matter shall be referred to the
15 ethics review committee if it cannot otherwise be resolved.
16 ~. Informing the patient and surrogate. Notice of a determination that
1 7 Ci~_.s;1,1}:::J:::QgCi't:~ wilJlIlCilc§!l1.§!Ci].J:l1. qi3.J:::§!_ci§!9i._S:i.c::>I1~1?§!c::Ci'-l-_$§!_'t:l1.§!'-'-a.Q,1,1J.~p_a-.!:ii'!~_t.

18 has been determined to lack decision-making capacity shall promptly be
19 given:
20 (a) to the patient, where 1:here is any indication of the patient's
21 ability to comprehend the information;
2 2(l::>Lt()Ci_t.1'e_CiEl_t.()D,~_-P§!:rs on__()D"j:l1.§_~1,1J::::r()g<3.t§J.i.~t high§!~j:: _i I1 g:rc:3gr:: .. 9:1:
23 priority listed when persons in prior clalsses are not reasonably avail­
24 able pursuant to subdivision one of section twenty-nine hundred ninety­
2 5 :l:Q1,1:r::::Q,_Qf:thi.$i3.:r,t:i,<::1§_i
26 lc::2 if the patient was transfE~rred froIlt a mental hygiene facilitY-L-to
2 7 tl1.§_.ci,i.J:::§!<::,t.():r():t:tl1.§!__!!Lent.i3.J- .l1.ygi..~!1§i:i3.c::i.J.:L1:VCiI1ci_t()-.-tl1.§! 1Il§!I1tCiJ. :tl-Yg:i.§I1§!
28 legal service under article forty-seven of the mental hygiene law.
29 5. Limited purpose of determination. A determination made pursuant to

3 Oth:i.~, ~~c::ti.--"tlt:hi3.t i3.I1_Cici1.l1t ..pa.t:i,§Il_tJ-_a.c::lc$C:~§c::i.$:i,()_Il:::IIti3.Ki.I1gC:CiPCi9:L't:Y,~hCiJ.J.
31 not be construed as a finding that the patient lacks capacity for any
32 Qthe:rp'-l-l:"P()se.
33 6. Priority of patient's .decision. Not:wi thstanding a determination
34 pursuant to this section that: an adu11: patient lacks decision:"'making
3 5 9CiJ2Ci_c:i.tvL:LLt.l1.§!PCitient _ql::>j.§c:'t:~,_t()~h§Q,e~t§J::::rni.I1Cit:L()I1_--,,-:l::LIl9CiPCic::.i.tVL()J:::

36 to the choice of a surrogatE3 or to a health care decision made by a
37 surJ:::QgCi.t:§!()J:::_lllCiQ,§p1,1:r~1,l9.nt.t()~~,c:'t:.i.9I1tTtl§:I1tY::::I1i.l'l§!h1,1ndJ:::§Q,.... ,l'l:LI1~tv::::I:()1,1J::::::g
38 of this article, the patient ' s obj ect:ion or decision shall prevail
39 unless: (a) a court of competent. jurisdiction has determined that the
4 0 PCit:i.,~D,t J,Cic::lc~"Q,§_c_isioI1:::lIlCilci.}:l:g_S_a.P_a.9:L:t::V Q:r_ the _p-a.1:::L§l'lt,:L~():r__l1.as b§§!D,
41 adjudged incompetent for all pu~~oses and,. in the case of a patient's
4 2 ()l:::>j§!c:tj.()~ tQt:r§CitI1l§l'ltL-ID.i3.lc§!~, CiD,Y..Qtll§L.f::LIlQ,i.D,gJ:::~ggi.:r;-~d._l::>vJ.,a.Ttlt()

43 authorize the treatment, or (b) another lE~gal basis exists for overrid­
44 ing the patient's decision.
4 5 2,. C()l'lf:LJ:::I1lCit:i.QI1Qf_,C::()Il.t:i..m.1§(:L lCiCk ,,():!:Q,§.9_i s ~"-I1,::::I1lCilci.IlgC:::CiPCic::::Ltv,_~

46 attending physician shall confirm the adult patient's continued lack of
4 7 decision-making capacity beforc3 complyjmg with health care decisions
48 made pursuant to this article, o'ther than those decisions made at' or
49 about the time of the initial dC3terminatJLOn. A concurring determination
5 0 9Lj:he,PCiti.§1'lt:'~ COl'lt:i,D,1,1§gJ-Cic_k,_(~L g§ci.~j~()I1:::I1li3.lci.D,g_c::a...PCic:::i.tY__,~hCiJ-J. ..be
51 regl,lired if the subsegl,lent health care decision concerns the withholding
52 or withdrawal of life-sustainin(~ treatment. Health care providers shall
53 not be required to inform the pa'tient or surrogate of the confirmation.
54 § 2994-d. Health care decision::; for adult patients by surrogates. 1.
5 5:r:Q,~I1_t.i.i:Yi.I1g_th~ .... $1,1J:::J:::()gCi1:~·Ql'l§!P~:r;s;gIlf:J~()I1ltl1.§,:t:c>J.J.().Ttli..D,g_1i.$t: _:l::r_()Illthe
56 class highest in priority when ~?rsons in prior classes are not reason-
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1 ably available, willing, and competent ·to act, shall be the surrogate
2 f o~ ...9,.r:LCidult.PAt.:j,§Jlt.\'lh9 1 aglc$..g§'9:j,~AC>Il':-J!lC3.l~:i,Il.9"_.C;::9,:PCi9j.. t.Y_. ..HQ.T,01e,,"§~L __~1..1.c;::h

3 person may designate any other person on the list to be surrogate,
4 provided no one in a class higher in priority than the person designated
5 objects:
6 (a) A quardian authorized to decide about health care pursuant to
7 Ci:l:'t::j,c;::l.§!_§:j,gh.t:y::::<:>Il..§ . ():LtJ:l§'IIl~Il!:~J-.._hyg:j,§I'l§J.':i~L
8 (b) The spouse, if not legally separated from the patient, or the
9 domestic partner;

10 (c) A son or daughter eighteen years of age or older;
11 (d) A parent;

12 _(§!J_b_J::>:r::c>t.l:l§!J:"..():I:' ... ~:j,~t.§!:r::.§:j,ght.§!§I'l.Y§'Ci:l:'$ ....()l:_Ci9§_9:1:'<:>:L.g§:r::;
13 (f) A close friend.
14 2. Restrictions on who may be a surrogabe. An operator, administrator,
15 or employee of a hospital or a mental hygiene facility from which the
16 patient was transferred, or ~sician who has privileges at the hospi­
1 7 tCi:L.c>:I:' Ci_h§.Ci!.t.h.<::Ci:l:'§!P:rc>y_id§!'~_l,1Il.g§!.!"C;::C>!1.t.:r::Ci9t.--,,!:j,t.ht:h.§!_ h().$p:j,t.9,:L.__ IllCiY pot
18 serve as the surrogate for any adult who is a patient of such hospital,
19 unless such individual is related to the patient by blood, marriage,
20 domestic partnership, or adoption, or is a close friend of the patient
21 whose friendship with the patiellt. preceded the patient's admission to
2 2t:h§mm_f:ac.i.Ut.y.~.. :r.f.9,:phy~:j,9:j,Ci!1_~.g:r::."-§$m9,.$_.~1l:r::.:r::.()gate_L:t::h_§_:phy~.:j,c;:::i.'3..I1 sh§ll
23 not act as the patient.' s attending physician after his or her authority
24 as surrogate begins.
2 5 ~."bl.lt.h.e>:r:::j,t.YCiI'l<:3.cl1.l_t::j,§!~ •....e>f~1l.:I:':r:'e>q9,j::§._JCi.)..$c;::e>2§ .... c>:l:_$1l.J:'.:I::e>9Cite'~Cll.lt:he>.:r::=
26 ity.
2 7 J:i,)~1.1J::>j§!e:..t:__t:c> the $t:CiI'l<:3.C!.:r::ds ...3.I'lc:i__:L..:j,Ill:j,t.Cit.:j,C>Jl~()Lth:j,~Ci:r::j::.:i,<:::L.§!Lt.h§
28 surrogate shall have the authority to make any and all health care deci­
29 sions on the adult patient's behalf that the patient could make.
3 0 J:i,,:i,LN.C>t.h:j,I'lq ...:j,I'l1:..h:j,$Ci:l:'.t::j,c;::J-§_SJ:llCll.:L.Q.:t:>:L.:j,gCl:t:.~h§Cl:L.t.h_gCl:l:'§...:P:I:'9yi,g§J:'$ ... t.9
31 seek the consent of a surrogatE! if an adult patient has already made a
3 2 <i§9:j,.$:j,e>I'lmCl.J::>9.1.11:.t:l:l§ ....:P:r::.OPO§l§!gh§!Ci:L.!::11_...<::Ci:l:'~.§Jt:P:r::§!s secL9:r::Ci:L.:L.Y_():I:'_:j,I1__ \lT:I,'i...t.:i,I1g
33 or, with respect to a decision to withdraw or withhold life-sustaining
34 treatment expressed either orall:y' during hospitalization in the presence
3 5 <:>L_t:'\>1e>\IT:j,1:.I'l§!$~§!§l __E!:i,ght§§Il.Y~_Cl:I:'§l()f:§g§C>:I:'Q.:L.<:3.§:r::.J..Cl:t:.:L.§!Cl$t.()I1§_().:!:Wh9Ill :j,$
36 a health or social services pract:itioner affiliated with the hospital-L
3 7e>:I:'..,i,I1_W:r::,i,t.,i,I!g.. . .:I:.fClI'l.3.t.t.§!I'l<:3.:i.I1g_:phY§l,i,<::,i,CiJl:I:'§!:L.:i,§§le>I1.t.h§... Pi~.t,i,§!I'lt.'.$ .... p:r::,i,e>:I:'
38 decision, the physician shall record the prior decision in the patient's
39 medical record. If a surrogate has already been designated for the
4 0 PClt.:!,§!I1.1::.t..th§§.t 1:.§I1g:j,I'lq_.PhY§l,i,9.:i,an_§lh9,:L.J,..!tIC!.k:§:I:'§Cl...~()IlCl.J::>:L.§!_§.ff:():r::.t::§l t.9._IlQ.j::.,i,f:"y
41 the surrogate prior to implementing the decision; provided that in the
4 2 .ca~§c>fClc:L§c;::.:i.~,i,O.Jlj;9.'\>1,i,t.11.<:i:I:'9,\'l..C>I:_w.i.._t.hl1c>J.·g_:L.:i,f:§::::$1l$t.Ci:!,I1:i...P9_.t.:I:'§Cl.t:Ill§I'lt:t
43 the attending physician shall make diligent efforts to notify the surro­
44 gate and, if unable to notify the surrogate, shall document the efforts
4 5t.tCi.t:._W§:I:'§Ill9,g§t.o_<::l9§lO .
46 (b) Commencement of surrogate's authorit~he surroqate's authority
47 shall commence upon a determination, made pursuant to section twenty­
48 nine hundred ninety-four-c of this articlE!, that the adult patient lacks
49 decision-making capacity and upon identification of a surrogate pursuant
5Ot.9_~ubgiv i_~:j,9I19Il'§_9f: t.hj...~__S§9t.i...()I1._]:_Ilt.hE:!_§Y§'Il_t. ClIlClt.t.§!Jlg.:j,Ilg.!'hY§l:i.9:i.ClIl
51 determines that the patient has regained decision-making capacity, t.l:lg
52 authority of the surrogate shall cease.
53 (c) Right and duty to be informed. Not~rithstanding any law to the
54 contrary, the surrogate shall have the ri<;:;rht to receive medical informa­
5 5 tiO.I"l_Clng. Ill§,<:l:i,<::Ci:L...:r::§<::e>:r::<:l$I1§9§.§l.$.~~:I:'Y_t::Cl_IllCil<:§i...Jlf:9:1:'In§<:l....g§'9i..._~gI'l§l. Cl.J::>e>l:lt._t:hg
56 patient's health care. Health care provi.ders shall provide and the

http://nyslrs.state.ny.usINYSLBDCllbstfrme.cgi?QUERYTYPE=SPECIAL+&SESSYR=... 2/25/2010



RETRIEVE

A. 7729--0 9

Page 90f43

1 surroqate shall seek information necessary to make an informed decision,
2 ~l'lClllcl.i.Ilg i.J:"l.~9:t::IACi1:.i.9n__Clbo-,,11:._1:.l!§__£Cl,~i§I'!t:~cii-~gI"l9_S;~_:S_1 ... 1?:t::9gI'l9~i.!:L[ __t:h§
3 nature and consequences of proposed health care, and the benefits and
4 risks of and alternative to proposed health care.
5 4. Decision-making standards. (a) The surrogate shall make health care
6 decisions:
7 (iL__ :i._IL__ Ci9q9:t::c1.Cl!1<::§_wit:!J._th§._P_Ci.t::i.§1'l_1:.'~_}'1i.:she~Lj,J19_J,llgi.I'!9'_1:h§_pCl.t:i.§ .!11:.':s

8 religious and moral beliefs; or
9 (ii) if the patient's wishes are not reasonably known and cannot with

10 reasonable dilige.nce be ascertained, in accordance wi th the patient ' s
11 best interests. An assessment of the patient_' s best interests shall
12i.I'!q:I.~ci§: cqI'l~:i.ci§:t::Cl.t:i0I'! _9f .t:h§c:ii.gn~1:.LCI.[1c1._t:lI'li.qtl§I'!§§~--.9K_.§!'{§_:t::YP§:t::~9I'l;
13 the possibility and extent of preserving the patient's life; the preser­
14 vation, improvement or restoration of the patient's health or function­
15 ing; the relief of the patient.'s suffering; and any medical condition
16 and such other concerns and valpes as a reasonable person in the
17 PCi1:.:i.§!1t:~:s<::i.:fCUJA~t:Cl.!1q§~_.~911:I.cI. __wi_Si!J._t::C>. q9J:"l.~:i.cl.er.

18 (b) In all cases, the surroga.te's assessment of the patient's wishes
19 and best interests shall be pat:ient-centered; health care decisions
20 shall be made on an individualized basis for each patient, and shall be
21 consistent with the values of the! patient, including the patient's reli­
22 gi OUs;_Cl,I'lcl.In():t::ctl_J:>§!:I.i.§~~[_t:()_th§§!:lC1:.§I'lt::t::§§l~C>!l_Cil::>JY1?9~~:i.l::>]"§._
23 5. Decisions to withhold or wi.thdraw life-sustaining treatment. In
24 addition to the standards set forth in subdivision four of this section,
25 cl§lqi.13 ions_ l::>Y_~llr~9gCl.t::§!~t::()_\oii.t::11lh():I.c:l():t::}'1i.1:.~c3,:t::ctV1_1i.~§!=:SJ.!s;~ctini.I'lqt:::t::§Cl1:.~

26 ment shall be authorized only if the following conditions are satist:iecl.L
2 7Cl~3iPP1:i.<::ctl::>:I.§_:

28 (a) (i) Treatment would be an extraordinary burden to the patient and
29 an attending physician determines, with the independent concurrence of
3 0 ClI'l()t:ll§l:"phY:s:i.Qi.Cl!1.1t:hCl_t::l .t::()§l£§?l13()I'lCil::>1§_cJ§!gl="§§ ... 9t"lIl.ed:i,qCiJ ... 9§!_rj::§li_I'!t::Y _ctI"lc:i
31 in accord wi th accepted medical s tandar_ds , (A) the patient has an
32i.1.1I'!§!J3S__Q:t::_:i.I'!jll:t::Y_v.'h:i.c:::J1C:::_Cl,1'l !:>§ __ §!:lCP§!_<::1:.§c:l .....1:9c::.cltl13§c:t§Ci1:11\oi:i.t::!J.j.I'!_six
33 months, whether or not treatment is provided; or (B) the patient is
34 permanently unconscious; or
35 (i.j..l.~h§_.1?rov:i._Sii.C:::>1'l_9.~t:_r~Cit::In§:r:~t::\oiC:::>tl:Lcti.I'lY9:L'{§l~1lc::.lLpCi:i.I'll 13'1.l_t"t"§:t::i.I'lq _c:::>:t::
36 other burden that it would reasonably be deemed inhumane or extraor­
37c3,:i.I'l.Cl.ri :lY-J:>tl:t::ci§J:"l.13()lIl.§_t1.-ncl.§:r:_1:.h§!<::i.J:~UII1~t::ClI'!_C:::E!J3._ctI'!~Lt:h§..PCi1:.:i.§!11:.h~§__Ci.r:l._i.J:"r§.~

38 versible or incurable condition, as determined by an attending physician
39 with the independent concurrence of another physician to a reasonable
40 c:l§lqJ:"E!E! Qf__IAE!c:l:lQ_Ci1-C:::~J:"t::Cii.I'lt::YCiI'lcl.~,J:"l.§l<::c:():r:c:l\oii.t:h_CiC::C::E!Pt::E!sL~lIl.egi C_CiJ _13t:CiI'lci­
41 ards.
42 _ll:>.L _In _Ci:t::§!~i.cI.§!n~i.Cl,1h§Ci:Lt:h<::§l:r:§!_fctc:::l:Li.1:.Yl ~S1.l:r::t::()gCit::§_Si!J.£.11_lJ._CiY§1:.h§

43 authority to refuse life-sustaining treatment under subparagraph (ii) of
44 paragraph (a) of this subdivision only if the ethics review committee,
45 i.J:"l.Q:Lllcii.I'!g _~~_J,§!~:st::gI'lE! phY13i.c:::l_a.I'l ..~h()i.Si_I'l()t:<:l.j.:r:§c::.t:::LYl="~~~nsi.l::>1§t"c:::>:r: t::h§
46 patient's care, or a court of competent jurisdiction [ reviews, the deci­
47 sion and determines that it meets the standards set forth in this arti­
48 cleo This requirement shall not apply to a decision to withhold cardiop­
49 ulmonary resuscitation.
5 0 (q1........J:I'l__.cL_gen§:r:Ci:I. h9SiPi.t:CiL.:lK t:h§Ci1:.t:§I'lc:ii.!1qphYSii.c::.i.Ci_Ilg}:)j_ects;_t_o ~

51 surrogate's decision, under subparagraph (ii) of paragraph @) of this
52 subdivision, to withdraw ·or withhold nutrition and hydration provided by
53 means of medical treatment, the deci$ion shall not be implemented until
54 the ethics review committee, incJ_uding at least one physician who is not
55 c:li:r:§c:t::1Y:t::E!SiP()I'!~i.l::>]..E!t"():r:.J::..h§ PClt:~,E!I'!t:-'§ .qCif·E!L()J:". . c:I.....<::c:::>tlr t O%__C::9InP§t::§I'l1:.
56 jurisdiction, reviews the decision and determines that it meets the
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1 standards set forth in this subd:i.vision and subdivision four of this
2~E3_9t:.i.().~.,.

3 (d) Providing nutrition and hydration orally, without reliance on
4 medical treatment, is not health care undE~r this article and is not
5 subject to this article.
6 (e) Expression of decisions. The surrogate shall express a decision to
7 withd,~?iw ~~_:t'{.i.t:hl'1()]'Q)" i f'? __ El1J.~t:?i..i.I1iI'lg ~::c~atIIt?I1L_?.i.t:h§!:c__()~;:tJ-.J,.YJ:.C>_c:m

8 attending physician or in wri tin<;J.
9 § 2994-e. Decisions about life-sustaining treatment for minor

10 patients. 1. Authority of paren"t or guardian'. The parent or guardian of
11 a minor patient shall have the authoritJ' to make decisions about life­
12 El.1J.Slt:;:t.i.I:l.i.I1gt::C?CL't!Il§!I1t:,.. i I'l91.1J.<:i.i. ~g.<:i§!c:::.i._sj ..QI'l.Sl.t:()~.i.t:l:lhQJ..<L..e>:r:_ ....~.i.t:.l1ckc!"~.._.El'll_9h
13 treatment, subject to the provisions of this section and subdivision
14 five of section twenty-nine hundred ninety-four-d of this article.
15 2. Decision-making standards and procedures for minor patient. (a) The
16 parent or gl,lardi.an of a minor pa"tient shall make decisions in accordance
1 7~.i.t:11t:.h.?_J[1.i.!:l():r:'Sl_Q?Slt: ..i.!:l.t:§!.:r:?~t:.SlI C:::()!:l~.i.Sl..t:§!:rlt: ~..i.~.h..-t:.h?Sl.ta~ci51~d,~.l3gt:.:t:():r:_tj'l

18 in subdivision four of section bl'1enty-ninE~ hu,ndred ninety-four-d of this
19 article, taking into account the minor's ~lishes as appropriate under the
20 circumstances.
21 (b) An attending physician, in consultat:ion with a minor's parent or
2 2 g!-151:r:g.i.51I'l.L._.Ell:J.511.J._ciE3.t:§!:r:Inine~h§!lth~51 . ltl.i.:r:1Q:r:P51t:..i.§!!:lt:h51.s_Q§!c:::.i.El.i.on -JIl;:t~.i.!:lg

23 capacity for a decision to withhold or wit:hdraw life-sustaining treat­
24 ment. If the minor has such ,capacity, a parent's or guardian's decision
2 5 t:.()~i t:hhQJ..(:L():r:~.i.t:h<:ir<:l~J..i.f'§!=~1J.§-t.9-.i.Il.i.~gt:I~§!<:lt:.ltl§!!:lt::t:()Lt:.h§!. ...lJ:l.i.I1~_ltl9-Y __ Il()t:
26 be implemented without the mi:r:lOr's consent:.
2 7 tq)Wh§!~E3. _51 P<3.~§!!:lt:.():r:_g!J,9-:r:g.i.51Ilc>f_Ci_In.i..:r:l()~P51.t:.i.§!!:lt:hCil3mag§! ..i3._.<:i~q.i.~.i.()I'l
28 to withhold or withdraw life-sustaining treatment and an attending
29 physician has reason to believEa that thE~ minor patient has a parent or
3 0 gl,l9-~g.i.9-Il\\ThQ_l'15l~.!:l()t:_be.?!:l.i.I1f'c>~~~c!():t:t:.h§!_4§!'9i Sl..i.()~.,.....i.I1gJ..1J.cii.I:lg ... 9-!:l()~=g1J.Sl. __
31 todial parent or guardian, an at1tending physician or someone acting on
3 2 hi...Sl..._()rh§!~. 1:::>?halL sha:Ll_Inii.kE~ ~§!?i~()IlCil::)J.§!§!f'f'().:r:t:.El_t:.()__gE3.t:§!~...i.J:lE3.i.f_t_hE3
33 uninformed parent or guardian has maintained substantial and continuous
34 contact with the minor and, if so, shall make diligent efforts to notify
3 5 .t:h..a_t:.p<:l~§!!:lt:.<:>:r:gl,l<:l:cJ:ii_<:l~__p.:r:.ig~ t:().i.Irlp)..§!ltlE3Ilt:.i.I:lg:t:.h§!gE3.9..i.~i ()p____
36 3. Decision-making standards and ~)cedures for emancipated minor
3 7 P<3..t:.i.?Ilt:.. _J51L:r:t:;:tI1_..<3...t:t:e_I'lci..i.I'lgphY~;.i.q.i.CiI'l..<:i.?!:?~.i.I'l.§!~ ..... t:hCit:_.5lP51t:.i.?I1_t:_i..s E..I'l
38 emancipated minor patient with decision-making capacity, the patient
39 shall have the authority to decide about life-sustaining treatment. Such

4 0 9-1J.t:h()J=".i..t:Y.~h9-J.L.i.!:l9J..1J.c:iE3__ 9-gE3.c.::.i.~:i.C>I'lt:.()\\T.i.t:hh()J.ci_()~.\\T.i.t:l1g~a wJ..:i.f'?= SUSlt:9-:i.I1=
41 ing treatment if an a-ttending physician and the ethics review committee
4 2g?t:§!rlll.i.I'l? __th<3. t __t:h? ..c:f?_c_isi.()I'l ac_qQ~c:fEl\'ii. t:l1t:l1§!~t9-l:lc:fC:l.:r:ds_:t:()~$_1!:r:.:r:()g9-t:.§!

43 decisions for adults, and the ethics reviE!w committee approves the deci­
44 sion.
4 5 J1:::>J :r:t:t:h§!h()SlP.i.t:<:l:L__gC:l.Il_~.i.tl1:CE:l<:lSl()!:l;aQJ._§!_.§!..f:t:().:r:t:Sl_9-Sl.g§!.~t:51.i.l':t_t:hE3_.i.g§!Ilt:.i.t:Y
46 of the parents or gl,lardian of an emancipat:ed minor patient, the hospital
47 shall notify such persons prior 1:0 withholding or withdrawing life-sus­
48 taining treatment pursuant to this subdivi.sion.
49 § 2994-f. Obligations of attemding physician.!. An attending physi­
50 g.i.an_.i.nf()~§!4Q:L51cl.§!cis.i.()~ to~i_t:hci:r-aw ():r:\'i:i. thhc:>..!"d,:L..i.:t:§! __ Sl.1J.Slt:<:l.i.!:l.i.~g

51 treatment made pursuant t() ... thE~ standards of this article shall record
52 the decision in the patient's medical rec:ord, review the medical basis
53 for the decision, and shall ei1:her: (a) implement the decision, or (b)
54 promptly make his or her objection to the decision and the reasons for
5 5tl1§!.. ()Qj§!qt..i.()I1 __ ~!:l()~_t:().:t::h?<:l§!qjLSl:i.()Il __!ll.9-~§!:C '- all.g_?.i.t:.l1§!:r:_!D-5l.k,§! .. all:r:.E3ason­
56 able efforts to arrange for the transfer~.the patient to another
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1 physician, if necessary, or promptly refer the matter to the ethics
2 ~_E!yi:Ea\'lm~C9In,1ll~:t::.:t§!§!,.

3 2. If an attending physician has actual notice of the following
4 objections or disagreements , he or she sha:(l promptly refer the matter
5 to the ethics review committee if the objection or disagreement cannot
6 otherwise be resolved:

7 (Cil~J:)'§!CiJ.j:JL_QJ:"_§99~CiJ.l:;§!~V~ces_EJ:"Ci9_:t::.~:tA.':>IlEaJ:"9Ql'l"§!!J.t::§!CL.f9 r __ Ci _ concuJ:"=
8 ring determination that an adult patient lacks decision-making capacity
9 disagrees with the attending physician's d'3termination; or

10 (b) Any person on the surrogate list obj'3cts to the designation of the
11 surrogate pursuant to subdivision one of section twenty-nine hundred
12 Il~IlEat::y=fQ..1.!.J:"...._ci():f"tllA§CiJ:":t::.i clEa;...QJ:"
13 (c) Any person on the surrogate list objects to a surrogate's deci-
14 sion; or
15 (d) A parent or guardian of a minor pati'3nt objects to the decision by
16 another parent or guardian of the minor; .or
1 7 _(§lAm,i.Il9:r:_PCi1:::i.E~I1tr:§!:f"'I.lf:l§!§J.J:f"§!='§'I.l§t::CI.:i,Ili,Ilg _t~'§Ci1::mEaIlt::1 mmCiIlc:i t::ll~LJ:llinor-'-f:l

18 parent or guardian wishes the. treatment to be provided, or the minor
19 patient objects to an attending physician's determination about deci­
20 sion-making capacity or recommendation about life-sustaining treatment.
21 3. Notwithstanding the provisions of this section or subdivision one
2 2 9:f" mml'l.§!c::t:::i-QIl t~§!I1t.Y-=IlAIlEa.._ll'l.lIlci:r-E!cl___Il,i.Il§!:ty=:f"9 m:-·:.<! mm 9:f"_t::l1.:i,§Ci:r-t::.iC:L§!.L,i.:f"Ci
23 surrogate directs the provision of life-sustaining treatment, the denial
24 of which in· reasonable medical judgment would be likely to result in the
2 5 <::l§!Citll_Qftl1..Ea_EaJ:j"EamIlt1_~llQ_sP,i.:tCi:I,m ..9J:"_:i.Ilclj..yi,<::lY:Ci:LJ).§!al1:..l1C::Ci:r-Eam ... P:r-9Y:i-cl§!£..tllat
26 does not wish to provide such tre,atment shall nonetheless comply with
2 7thm§! §Y::r-~_()gCl.t:Ea'§ <::l§lc::~~~9IL.-PEaI1c:i~I1g_§!.i._th§!J:"t::r-CiJ:l~:f"§lr 0 :f"1::11EaPCit:~EaIltt:9Ci
28 willing hospital or individual he,alth care provider, or judicial review
29 in accordance with section tw'enty-nine hundred ninety-four-r of this
3 0 Ci:r-t_ic::J.Ea".
31 § 2994-g. Health care decisions for adul~tients without surrogates.
3 2 :l..J:ciEaIl1::~:f"v:i-I).g__Cl.<J.Y:J.tpatie_Ilt:~~~t::llQ}.1t _§.1J.J:"J:"9gCi1::Ea~._ Wit:h~Ilg.__ I:"EaCl.§C>J1Cl.l:>:LEa
33 time after admission as an i.npatient to the hospital of each adult
34 patient, the hospital shall make reasonable efforts to determine if the
3 5 patAEaI1t ..1lCl.§m_CiPP()~Ilt:Eaci m.Ci.11.§!Ci:Ltlll C::Ci:r-§lmCigEaI1t:m9:r-._l1..Ci_§l_Cigl,l.EJ:"cii,CiIlL():r:...i-_LCi..1::
36 least one individual is available, to. serve as the patient's surrogate in
3 7t::llEamevEa_Ilt1::11§lPCitien t....J.Cic::]{,~ or: mm :LC>SlmEam§l _g.§!c:::i._Sl:l9J:l=.mCi]{,:i,.IlR_9ClpCl.c::,i.t:y,. ....W:i,tl1
38 respect to a patient who lacks capacity, if no such health care agent,
39 guardian or potential surrogate i.s identified, the hospital shall iden­
4 0 :tj,:f"YL_t:9t:llEa§!.~t::.EaI).:tJ:"EaCiSl9n_a!>:LY.J=)()Sl§i,l:::>:LEaL1::he_PCit::.imEaIlt'§mm\'l.i shEa§CiI).cf PJ:"Ea:f"=
41 erences, j"ncluding the-PCitient's religio~s and moral beliefs, about
4 2 P§lIl<J.~Ilg_heCiJ,t:llC::Ci~---.9-eci.§:i,9I).§.I... ..Cil'liLm~hcl.J:I, J:"EaC::C>I:"cii...t::.lLf:i.Il<::l:i,Ilg§ :i,Il 1::11§!
43 patient's medical record.
44 2. Decision-making standards and procedures. (a) The procedures spec­
4 5 :i,:f":i,§!<LAI).t:11_i,Sl_CiI).<J.t:llEa:f"9]"J.9\'l:i-I).g_§ilJl::><::l:i,y:i,§:i,9IlSl9Lt:hi_S§Eac::t::i,()Il_CiPPJ,y_t:9
46 health care decisions for adult patients who would gtlalify for surrogate
47 decision-making under this article but for whom no· surrogate is reason­
48 ably available, willing or compet:ent to act.
49 (b) Any health care decision melde pursuant to this section shall be
5 0 mCicf§! inCiC::<::9J::'<J.Cl.P.C::Ea\'l~t:ll_1::l1e§ltc;lI).ciarci§SlE! t:f"9J:"tlliI)._slJl::>div i s i O_Il_ four of
51 section twenty-nine hundred ninet:y-four-d of this article and shall not
52 be based on the financial interE!sts of the hospital or any other health
53 care provider. The specific procE!dures to be followed depend on whether
54 the decision involves routine medical t.reatment, major medical treat­
5 5 !ll_E!!1.1::LC>J::mt:llEa. \'l~th1l9J,cf~!1.g __<:>J:"\'li.t::ll<:iJ:"Cl.~CiJ.()f J,~f§!-"§_ll§1::Ci~Il:i-I).g ... t::r-§lCl.tmE!_Il...t.L_CiI).<J.
56 the location where the treatment is provided.
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1 3 .. Routine medical treatment. (a) For~t:poses of this subdivision,
2 ~ rOJl.tAIl_~L . 1Il.~9,:i,.9~J...t:r.~<::l,~~rl. t ''-.1tlEil<::l,g,~..<::l,rl.yt:.:r::I~<::l,:9lI:Eilrl.b_servi9EilL. 9:r::.P:r99§!.9,l,J.:r::§!
3 to diagnose or treat an individual's physic:::al or mental condition, such
4 as the administration of medication, the extraction of bodily fluids for
5 analysis, or dental care performed with a local anesthetic, for which
6 health care providers ordinarily do not se'3k specific consent from the
7 P<::l,.t.:i,.EilI!t9:rCi'l.!.t:h9:r:i,.2:Eil9,.:r§!p:rEill?§rlt:<:i.tiY.E:l..IJ:..?Jh,Ci+J...rl.9t:..:i,Il9],,1,19,ELthe._l.9I!g="t.§,t:JI!
8 provision of treatment such as ventilator support or a nasogastric tube
9 but shall include such treatment when provided as part of P?st-operative

10 care or in response to an acute illness and recovery is reasonably
11 expected within one month or less.
12(1::>1@ ..C3."t.t:.E:lA9,:i,.Ilg.P]:ly$:i,.9:i,.<:l.I!f>hCi+J...._l::>.e.<::l,1,1th():r:i,..z.e.9, ..t:.c::>_Q.~.q:i,c;igC3.l::>out:r91,1t:i,.rl§
13 medical treatment for an adult patient who has been determined to lack
14 decision-making capacity pursuant to section twenty-nine hundred nine­
15 ty-four-c of this article. Nothing in this subdivision shall require
16 health care providers to obtain specific consent for treatment where
1 7 f>P.~c::::i,.~:i,.9_99rl~rlt ..:i,.~rl.()j:.gtllg:rw:i,.l?§ ..:r§q1lj,:r§<:ll::>y_l.<::l,W,.
18 4. Major medical treatment. (a) For purposes of this subdivision,
19 "major medical treatment" means any treatment, service or procedure to
20 diagnose or treat an individual's physical or menta·l condition: (i)
21 where general anesthetic is used; or(i~L which involves any significant
2 2 :r:-:i..sl<.L9:r_(j.. :i,.:i,.Lwh:i,..9h:i,.I!Y9.J..Y~l?<::l,rly_$AgIl:i,.~i C<::l,Ilt.i,rl.Y<::l,.$:i,.9rl9:f".P.()Q.:i,.J..y--.iIl.t:§g=
23 rity requiring an incision, producing substantial pain, discomfort,
24 debilitation or having a signific:ant recovery period; or (iv) which
2 5 i,I!.Y91Y§$.the. 1,1.~g ...o:r:phY$i,C:::<::l,1:rEil$t:.:r.CiiI!tEiLCiEiEiPE:l9i,:f":i,.~<:l:i,.rl:r::Eilq1,1]..C3.t:h()Il~
26 promulgated by the commissioner, except in an emergency; or (v) which
2 7:iA'Y()+Y§Ei the.. ~S§!():f"PEiYc:..h9.<::l,9t:i.Y§_IRE:l<:l:h9<::l,t:.:i,.()rl~[g:lC9E:lP.t.wh§Ilp:r9Yi<:l~<:l<::l,Ei

28 part of post-operative care or in response to an acute illness and
29 treatment is reasonably expect~ed to be administered over a period of
3 0 :f"():r::j::.Y=§:i.9:ht1l.()1,1:r.s;.g:r+§s;~J9..:r_wh§!Il2:r9y:i,.Q.§!c:l:iI! ..... Cill.§IREil:r::g§Il.9Y...
31 (b) A decision to provide major medical treatment [ made in accordance
32 \"1j..th. the .:f"Q1.J..g~iIlg ... :r.§!g1!i.:r~IR§!n1::$, .$h~J..l. be._<:l.~th():r:i,2:E:l<:l:(Q.:r_<::l,rl.<::l,<:lll+t:.

33 patient who has been determined t:o lack de,cision-making capacity pursu­
34 ant to section twenty-nine hundrE!d ninety-four-c of this article.
3 5 (:i,.l m@.<:l.j::.t§rl.c:l:i,.I!gphysic.:h<::l,rl_sfl.<::l,J,+lIl<:l,]{,§m<::l, .J:'~c()lIlIRE:lIlsi<:i.t:i,9rl.inC:9Il.$1,1+j:C3...t.:h9Il

36 with hospital staff directly res.f)onsible f'or the patient's care.
37 (i,j,.LJ:ll ....<::l,g13AEil:rGiJ....hQ.$pj,.j:<::l,L ....<::l,t .J..E:l.<::l,Ei:t:..9rl...e, ()th§:rphY$:L.e:.:h<::l,rl9,§.$:i,gll<::l,t:.§<:l.. l::>Y
38 the hospital must independentJ.y determine that. he or she concurs that
39 the recommendation is appropriatE!.
4 0 Ui:i.t :rIl..Ci:r~.i<:l§!IltA.<::l,1.h§!GiJ...thqCire.j:<::l,9:iJ.:itythEil.... med.:i.9<::l,+ .<:l:i,~l3c::t9r of
41 the facility, or a physician designate(tl:~y-the medical director, must
4 2 ,:i,.Il.(:t~R~Il.c:l§rlt:.J..Y_<:l§t13j::ID.:i.I!Eilj::.ha tJ"lEil_<:>.rf>hEil99~l91.l.:r$._t.h<::l,j: .:t::h§. ..:r.l3C:::9lIlIREilDQ..<::l,ti9n
43 is appropriate; provided that if the medical director is the patient's
44 attending physician, a different physician designated by the residential
4 5 hE:l.Ci1th..c:::<::l,:r§:f"Cic:::i,.J..i.tY.'lIll,J.$t:....IR<::l,l<..E!.. .j::.hi.$ ..:i:r,L<:iep~Ilc;il3Ilt .. c;iEil"t.Eil:rxnA.rlCi:t:::i,.9Il,.@y
46 health or social services practit:ioner employed by or otherwise formally
47 affiliated with the facility may provide a second opinion for decisions
48 about physical restraints made pursuant to this subdivision.
49 5. Decisions to withhold or wi1:hdraw lif'e-sustaining treatment. (a) A

5 0 c::Q1,1:r t 9KC:9lIlPEiltE:!Iltjl,J.Jt:'.:i.Eic:li,c:t:i,()rl.111l<::l,Y..IR<::l,lc,E:l§Lc:l.Eilc:AEi:i,9Il_1:.9 ..\"1:ith1l91c:l..9:r..... w:i.tll=.
51 draw life-sustaining treatment :for an adult patient who has been deter­
52 mined to lack decision-making capacity pu:rsuant to section twenty-nine
53 hundred ninety-four-c of this article if the court finds that the deci­
54 sion accords with standards for decisions for adults set forth in subdi­
5 5 y:i,.Eij,.9rl$:f:'91l:r::CiIld:(:i,.ve..g:f$§c:::t:.j,.9rl"t.~E:!..IltY=Il:iIl.§!,.fl.l,J.Ilc::i:rEil<:lIli,I1E:lt:.y=K91.l.:r=c;i o:f".
56 this article.
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1 ill If the attending phy~ician, with independent concurrence of a
2 !?§Q<:m<:l Pfly~i-9i<3,!.l}~§l§i-9ACi.:t§<:lj:)y_th'~J1.g!?P:!:t:~:Lt_ctej:.e_~:!:J:1,§!? to al:"§!~~()J:1,e:U::>:L§!

3 degree of medical certainty that:
4 (i) life-sustaining treatment offers 1the patient no medical benefit
5 because the patient will die imminently, even if the treatment is
6 provided; and
7t:!::!:)_t:h§!_p_:t"Qy:i,!?:!'Q~()~..1 i.f§=s;1.:l!?:tCi.:i,!.l:i..!!g_t:.l:"E~Ci.'Qn.§nt~Qtl1d._Y:i..Ql<3,:t§~Q.c::§P:t§lg

8 medical standards, then such treatment may be withdrawn or withheld from
9 an adult patient who has been determined to lack decision-making capaci-

10 ty pursuant to section twenty-nine hundrl=d ninety-four-c of this arti­
11 cle, without judicial approval. This paragraph shall not apply to a!lY
12 .t:.l:"E:!_CiJ;IIl§nt..!!§q§ls s a_l:Y_t..()C:l)::t§l'll':i,Cit:.§P<3,:!:J:1,_Q:t"_.g:~!?c::om~Ql:"t:..: ~
13 6. Physician obj ection. If a. physic:i.an consul ted for a concurring
14 opinion objects to an attending physician's recommendation or determi­
15 nation made pursuant to this section, or .a member of the hospital staff
16 directly responsible for the patient's care objects to an attending
1 7 PflYs iqian~.ml:"§C::_():IIlIll§!ndCi.t:.:!:o..!'L_Cl1:>Q1.:lt:..__Ill..Cl..iQ:t"mllD.§l_g:i..<::'Ci::I, ..t:.l:"§lC!..t:In..E:!!.lt:._Q.l:"....t:..:r:§<3,'Qn.§Ilt:.
18 without medical benefit, the matter shall be referred to the ethics
19 review committee if it cannot be otherwise resolved.
20 § 2994-i. Specific policies for orders not to resuscitate. An order
21 not to resuscitate shall be written in the patient's medical record.
2 2 C:;QJ:1,S e:t:lot:. to ..... Ci!.l~Ql:"c::l§l~:t:loQt:.j;Q.._:r:§s;1,Js;.c::i tCl..t:§!?1:!<3.::I,1_J:1,():1::COrl§l_tj,t1.:l.t:.§_~C::<>!l!?§!.l:tt:Q.

23 withhold or withdraw treatment other than cardiopulmonary resuscitation.
24 § 2994-j. Revocation of consent,. 1. A patient, surrogate, or parent or
2 5 9:1.:lCll:"<:i.:i,Ci.!.lQ:f"Ci..IIl:i,!!Ql:".PCi.:1::i_E:!Il:1:: ... IIlCiYCl:1::<3,!.lY1:.i,.IIl§!:r:.§'II'Q]{.ELhi,!?_Q.J:'J:t§:r::_c::on,§§!!.lt:. ...t:Q.
26 withhold or withdraw life-sustaining treatment.1:>Y..J,nforminq an attendi:g,g
2 7 phYs;i c:i..Ci!.l..Q:r:<3,IIl§lIILl?§!:t"._Q:f'_th§..IIlE:!..g:i·.C:<3,J.__OL!.l1.:ll:"~!.lg__!?t<3,f.Lg:f::th§l:"§YQC::Ci.t:i..Q!.l.
28 2. An attending physician infoI~ed of a revocation of consent made
29 pursuant to this section shall im~ediately:

30 .(<3,t_l:"§!.c:Ql:".c::l.t:.l1§l_:r::§YQqCi.:U_Q.rl ....:i,Il th~§!.p<3,tj,§l,:t:lot:' ...s;_IIl§diq<3,J. re9Q:r::<:lL
31 ~cancel any orders implem""nting the decision to withhold or with-
3 2cfl:".Ci~:tl:"§!Cij:In.§!I}.t:;Cl.!.l<:i

33 (c) notify the hospital staff directly responsible for the patient's
34 care of the revocation and any calncellations.
3 5 :3-"-_~.Y._Ill..emb§!l:"Qt"th§l_IIlE!<:i:!:qCi::I,_Qf:rl1.:ll:"§i,Ilg.. s;:tCi.K.:f::i,~rl:f:Ql:"IIl§l_g ():f:... ~--.l:"§'II'Qq<3,t::!:Q!.l
36 made pursuant to this section shall immediately notify an attending
37 phy!?:!:qi_CiI1_Q:f:..t:.h§!l:"evQ9<3,t:J-Q!!.
38 § 2994-k. Implementation and re!view of decisions. 1. Hospitals shall
39 adopt written policies requiri.ng implementation and regular review of
4 0 <i§!9:i..s;:i,()!.ls;.'t.CL~ithhoJ,~ciQ:r::..-.w:i,th<:il:"§!"1Ji:f:.§-=-§1.:l!?:1::<3,i,ni.l1..g_tl:"§!atl[l§!I1tj.n.... Ci.9Q.e>r<:i=
41 arlce with accepted medical standards. Hospitals shall also develop poli-:
4 2 ci-§!s i,!.l_Ci.qqQ:t"ci_~i,.:1::11__Ci<::.9§!Pt:§l(LIIle!<ii,qCi.L_!?t:Ci!.lcfCi:r:-<i!?_l:"§!gCil:"<ti_rlgcfQC1,!IIl_E!!!:1::Ci.t:i.Q!.l
43 of clinical determinations and delcisions by surrogates and health ,care
44 providers pursuant to this articJ.e.
4 5?::r:f:Ci_cf§!q:!:!?ioIl:tQ_~:i..t:.hl1QJ.<:!()_I~~:i,t:.hcl£Ci.~'....::I,:i,:f'§!::::§jl_s;t<3,:i,J:1,ingt:.l:"§lCi_t:IneIl.t. hCis;
46 been. made pursuant to this art;icle, and an attending physician deter­
47 mines at any time that the decisj.on is no longer appropriate or author­
48 ized because the patient has regained decision-making capacity or
49 because the patient's condition has other~rise improved, the physician
5 Os;hCi.::I,J, :!,IIlIIl§!<:!i,<:l!:'§!],Y:.
51 (a) include such determination in t~.tient's medical record;
52 (b) cancel any orders or plans of care implementing the decision to
53 withhold or withdraw life-sustaining treat:ment;
54 (c) notify the person who made the decision to withhold or withdraw
5 5tI:"§!CitIIlE!I'ltL_QI:'_t.. ..g·_:t:.h<:lt.....P§!_I:'_sgI'lJL!? .....!.lQ't.__r..E:!C3l!?Q!.lCiI:.>J.YCi'll'Cii,J,Cl1:>::I,§L_1:..Q<3,tl§!Ci.!?t:.
56 one person on the surrogate list highest in order of priority listed
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1 when persons in prior classes are not reasonably available pursuant .to
2 ~tlbdi~:L§j,g~()n~<?:f:~§c::t:A<?I!J::~§!.Ilt:Y __ Ilj,11-§.l:1tlJ:19,:l:".§<:i.I!:i,I!§t:v=:f:9tl:l:"__ 9, .. gL th.:Ll:'l
3 article; and
4 (d) notify the hospital staff directly responsible for the patient's
5 care of any cancelled orders or plans of care.
6 § 2994-1. Interinstitutional transfers. If a patient with an order to
7\>l:i,t:..h.l:1<?1<:i.._.<?~.._",:i,t:hd.l:"et\>l.!:i,.:f:§ __ ~tl~t::Ci:i,.Ilingt:::r:§c:l.'t:1rl§n t _.~t::l:"~I),l:'lt§!J:"r...§.ci_f:l:"<?IllCi

8 mental hygiene facility to a hospital or from a hospital to a different
9 hospital, any such order or plan shall remain effective until an attend-

10 ing physician first examines the transferred· patient, whereupon an
11 attending physician must either:
12 LIsSU§! . .CiPP:l:"()E:l:":i,.Cit:§!---.9.I:'9,§!:l:"~t::QC:::9I!t:::i,.I!tl§'t.:I:1§P:l:"io~_orci§~():l:" _p!etIl. __fu:tch
13 orders may be issued without obtaining ;another consent to withhold or
14 withdraw life-sustaining treatment pursuant to this article; or
15 2. Cancel such order, if the attending physician determines that the
16 order is no longer appropriate or authoriz,ed. Before cancelin9:... the order
17 t::he c:l.t::t::§I!9,j.Ilg._Pl:1Y~:i,.c:::Lc:l.!l ..st~lJ. .male§! I:'§!;:i~9I!c:l.P1.EL§ff_oJ:':ts.t:<?Il9t::i,.fYt:t§!

18 person who made the decision to withhold or withdraw treatment and the
19 hospital staff directly responsible for the patient's care of any such
20 cancellation. If such notice cannot reason;ably be made prior to cancel­
21 ing the order or plan, the attending physician shall make such notice as
22 ~<?gIl..i!.S_:l:"§Ci§..<?I!c:l.P1yprac::1:::i,.c::c:l.P!§Ci:f:.t::§!:l:"__C::CiI1.c::g1.1ett:::i.Qrl...-.
23 § 2994-m. Ethics review committees. 1. Establishment of an ethics
24 review committee, written policy. Each hospital shall establish at least
25 9Il§§!1:hi c.::..~:l:"§!Y:i,§",.. c::<?IllID.:i,. t t§!.§!9:l:"...Pet·:l:"t::i,.c:::i,Pett:.§!.j.Il_Ci11-§t:h:iC::~ ... :l:"§Y:Lg\>l.C::QIlllll:Lt:1:§!§!
26 that serves more than one hosP:L.t:al, and shall adopt a written policy
2 7g<?Y§J:':I!:LIlgC:::()IlIIll:Lt:1:§§!_:f:!l11-c:::t::j.QIl.~, ..... C:::()lnp()~i t:i.gIlL-etI!9,PI:'9c:::§9,1.l:l:"§,_:LIlCic::c:()rd.CiI!C:::§
28 with the requirements of this article. A hospital may designate an
29 existing committee, or subcommittee thereof, to carry out the functions
3 0 9:f:1:h E:!.._E:!..tti c::s :l:"ev :L§\>l_ c:::<?IlUll:i,t:t::E3§! .. P.:r:C>Y:i,.9,§!<:i.J::h§! :r:§q1.lj.:l:"§!l1l..eI1.t:.l>...()L_t:h:L.~ ~§c:::t::i,gI!

31 are satisfied.
32 £, ¥'1.lIlc:::t:::LQI!l:l of the _eth:i,.c:::~:r::E3Y:L§"'__c::()ln.lllj.'l::t::§!§!._.(CiL~l:1§§!t::l'1:ic::~_~§!Y:i,.E3~
33 cqmmittee shall consider and respond to any health care matter presented
34 to it by a person connected with the case.
35 (l:>1.'J'~h.§!§t::l'1:i,.q$._J::'§!..y:i,.§!V1 ....c:::9Il1Ill:i,.1:t:§!.§!'-..£§!~P911.~§!t:9etl'1ga.1thc:::et:l:"§ _lllet.t:t:§J:". __ llletV
36 include:
37(:i,._L..p:l:"<?y:i,.9,:L.Ilg_.Ci9,Y:L_C:::E3()_Il'l::l'1§§j::.h:i,.c:::et1.ci~p§c::1:~.().f.~p:r::()p()~§!<::il'1§Cl.1.t::l'1C:::CiJ:§!L
38 (ii) making a recommendation a1:::,out proposed health care; or
39 (iii) providing assistance in resolving disputes about proposed health
40 c:::Ci:l:"§!'_
41 (c) Recommendations andady:i,ce by the ethics review committee shall be
42 C3.ciyi s ():r::y.CiI1.<::i.I1()I1.l:>:i,.Il9,:i,.Il~i,- _§.x:C:::§!E':t::.et~ .... ~p§c:::i..fj.§!(:L:i..n_...§!1l:><ij...Y:i.~:L9Il:f:AY§!():f:
43 section twenty-nine hundred ninet:y-four-d of this article and subdivi­
44 sion three of section twenty-nine, hundred ninety-four-e of this article.
45 3 . C.()IlIJIli.t t§!§ lll§!xnl:>e:r:§,l'1:LP .. _· _~hE!'JIl§lll1:>§!:r:~l:1:i,P_():f:§!1:l:1:i.c:::§rey:i,E3"'C:::()IlIIll:i,.t:.t:_e§~
46 must be interdisciplina:r::y and must include at least five members who
47 have demonstrated an interest in or commitment to patient's rights or to
48 the medical, public health, or social needs of those who are ill. At
49 least three ethics review commi tt:ee members must be health or social
5 Ol:'l~E:!.:r:Y:i.q§~ p:r:Cic:::t::i,.t::i,<?I1.§!:l:"~,_ett::_1§!et§,1:~_911.§_ 9.I: ",l:1g111JIltl$t:..l:>!.Let.J:§!g.:i~t:.§:r:§!<:LI1.].l:r:~§!

51 and one 0.I: whom must be a physician. At least one member must be a
52 person without any governance, employment or contractual relationship
53 with the hospital. In a residential health care facility the facility
54 must offer the residents' council. of the facility (or of another facili­
5 5t:Y_t:l'1Cit::PCl.J:t::Lc::::i,.p.a.te~j.Ilj::l'1§C:::9JIlIl:L:Lt:t::§!§!tt:l:1§ .. QPpg:l:"_1:tlI1:i1:Y'I::().etP.P<?:LIl1:..!lp.t::()
56 two persons to the ethics review committee, noFe of whom may be a resi-
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1 dent of or a family member of a resident of such facility, and both of
2!'l1l9IILf!h{iJ-.l,:t:>g.per§lC::>~!:l~l!9.l!c:lyg§:lCp§:r::~i,.§g:~I1_c::>:r_{i.ggI.llQ!l§~:r::c:ltgg.,C:9.Jl1lIl~tmEant:
3 to patient rights or to the care and trea·tment of the elderly or nursing
4 home residents through professional or community activities, other than
5 activities performed as a health care provider.
6 4. Procedures for ethics review commitb~e. (a) These procedures are
7:r::ggt1j..:r::gcL. ...91'1J·:y__\'1hgI1.:._j~1 ....~h§!,§~1l~c:..f!;I:"§y:i,§\'LQ9I.1lI.1l:i,tt§!..§l,:i,§.9.9..n.Y§I1§gtC>
8 review a decision by a surrogate to withhold or withdraw life-sustaining
9 treatment for: (A) a patient in a residential health care facility

10 pursuant to paragraph (b) of subdivision five of section twenty-nine
11 hundred ninety-four-d of this article; (B)~atient in a general hospi­
12 ti!:I.Ptl:r::!?Jl"§J'lt.tC>PC!:r::C3,gr..<!Pll __tc:19%".l:ltl:t:>g:i,yi.,l;;;L9I1 .....:t::i,.y§.9:t:§lgQt::i.9I1,.,tw.§I1~y__ I'l:i,I1g
13 hundred ninety-four-d of this article; or (e) an emancipated minor
14 patient pursuant to subdivision three of section twenty-nine hundred
15 ninety-four-e of this article; or (ii) whEm a person connected with the
16 case regu.ests the ethics rev:iew committee to provide assistance in
17:r::§§glv::i,I1g{i.g:i._§P~t~.~QtlLp:r::9P9!:l4i:!Q...._c:C3,:r::§·N9th.~.I1g:i,I1~b_i..§l.. _§l§c:::ti.9n_§hc:l1l
18 bar health care providers from first striving to resolve disputes
19 through less formal means, inl:::luding i:he informal solicitation of
20 ethical advice from any source.
21 JQlii) A person connected 1Nith the case may not participate as an
22eth.~q§l:r::evi§",,_c::pI.IlI.Ili.ttgEL..I.Il.§I.Il:t:>§:r__i.1J. th§C::PI1,~1~.<!§:t:".c:lt:i,()I1....9L ~l1.a t case.
23 (ii) The ethics review commitb~e shall l~espond promptly, as required
24 by the circumstances, to any request for assistance in resolving a
2 5 g,:i,.SlPtltg_():r.QC>I1!:l:i,_cl.§:r{i~~9I1._c>:t:.C3,g§.<:::i.!:l:i,()I'l~Pl-.T~tl1.JJ.():I,cip:r::_~:i.tl:lgl:{i~J:i.:t:§ __ §ltl§l __
26 taining treatment pursuant to paragraphs I[QL and (c) of subdivision five
2 7 ():t::§§!c:::cU()I1t""§I1tY__I1~I1.~htln...Q.:r::§g_J:l:~I'lgty __ :t:9.1.l]:~ __g():t:: .... ~h..i.§c!J:'~:i.c:).,E:t_ID.c:lg~_ ...:t:>y_ ...a
28 person connected with the' case. The committee shall permit persons
29 connected with the case to present their views to the committee, and to
3 0 bC3,Y§~h§c>p~:i,OJl():[:t:>g:i..I'l9'C3,C::C:::PIILPC3,Il:i.§g:t:>Y_c:lll .._c:lgY:i.§lP:r::\'1h..E!ll_PC3,J:"~:i.c:::i.PC!t:i._I1g:i.J:l
31 a committee meeting.
32 .(.Ui.l_':rh§§!th:i,Q§l....:t:"_e-"":i,§~_c:9I.1lI.1li.J;~§§!§lhal,lo....P:r()ID.p~:I.Y_P:t:"Qyi.gEL_~ll§_Pc:lU§!I1~L

33 where'there is any indication of the patie!Ilt's ability to comprehend the
34 information, the surrogate, othe]~ persons on the surrogate list directly
3 5 :i,I1y:()l,YE:!g.:i.I'ltl:lE:!_AE!c:..i§l...:i.9J:l9:r.g:i,§lP1.1.:t:§:r-ggC3,:r::~li.Ilg_:t.ll§!_P{i~:i..EaIl_t.'§l __C:c:l:r::§!L .C3,I1Y
36 parent or guardian of a minor patient dix'ectly involved in the decision
3 7 ()l: .. g:i.§lPl.l~§!..:rggc:lJ:"<ij..Jlg __ t.hg_!ILiI19:r::--1?~l~:i,gI1~'_§l c::§:r::§!LC3,Il.C3,1:tengi.I1g._PllY§l:i,qi.c:lI1.t
38 the hospital, and other persons the comilllittee deems appropriate, with
39 the following:
4 0 J~JI19t:i,g§! .... Q:Lc:lIly'p§!!!g:i,I1g_C:::{i§l§!__c::.on§l:i.<.:igl:<:l.t::i,()I1... _C::QI1C::§!l:I1i.J:lq_ .. _t.ll§_.Pc:l~.i,.§!I1.:t:l ..
41 including, for patients, persons on the surrogate list, parents and
4 2 gl.:lc:l:rgi.?I1,§lL_:i,J:l:t::9.rma_t.:i.QJ:l@91.l~~1l§ __§!_tl:l:i,C::§l .:r::§!y:i,eJ'T_. C::PI.IlI.Ili.t1:§!E!--'_§l Pl:9ceg.ur.Ei:!!?_L
43 composition and function; and
44 (B) the committee's response to the case, including a written state­
4 5 Ill§!ntot"t:h.e:r::§§l.§lgI1§l._:t:9J:'..?PP.:r::Qy:i,I'l<J9:r::_.,gi.§lc:lPP:r::Qyi.I1.g_ ..... th§! l-l.:i..1:.hh9)"c:i:i,I1g .....9r
46 withdrawal of life-sustaining t:reatment for decisions considered pursu­
47 ant to subparagraph (ii) of paragrraph (a) of subdivision five of section
48 twenty-nine hundred ninety-four-'d of this article. The committee's
49 response to the case shall be included in the patient's medical record.
50 J.:i.Y}K9J.),P...,:i,J:l,g_gt:h..i.c::§l:I."§Yi.§!',.;', C::C>IILID.:i._tt§.Ei:!C:::C>J:lSl:i._ci.Ei:!:r::9-t::i.C>J:l of_ .... a. ...CC3,!:l.Ea
51 concerning the withdrawal or withholding of life-sustaining treatmenh
52 treatment shall not be withdraw'n or withheld until the persons identi­
53 fied in subparagraph (iii) of this paragraph have been informed of the
54 committee's response to the case.
5 5:;,~C::C:::§!..S§l_t:9_IIl..E!<iiC:{i:J,__rgc::C>.:r::<is~n<i_ :i..I1:t:c>:r::Ill{it::i,()I1;EC3,t:.:i..§!I1t:C:QIlf..i._c:lE:!J:l:t::i,~1:i.t::Y.

56 Ethics review committee members and consultants shall have access to
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1 medical information and medical records necessary to perform their func­
2 tiOIl1;l,:g,c::l§!~h;i,§~~1::;i,c:::],?·~ys;1J,~J:L:i,Jl:t:g:r:I!t~t:i,Q!lor ..... _:r:.?QC>:r:c:is; __di s clQ§l§!d .1:.c>
3 committee members, consultants, or others shall be kept confidential
4 except to the extent necessary to accomplish the purposes of this arti­
5 cle or as otherwise provided'bylaw.
6 6. Ethics review committee confidentiality. Notwithstandina any other
7 2:r:c>y;i,.i::J i on§l_.. gt:. __J.~~L :th§.._p:r:Qc:::§§!c:I.:i,Il.g$_Cill':::i_:r_~_qQ:r:.<i§l...()t:Cl.I1_Elth:i,C::$ review
8 committee' shall be kept confidential and shall not be released by
9 committee members, committee consultants, or other persons privy to such

10 proceedings and records; the proceedings and records of an ethics review
11 committee shall' not be subject to. disclosure or inspection in allY

12 I!tCillll§!J:'L_;i,Il..c::l_1.lc:l.j,.l1.~.1J,llc:iElLCi:r:1::i,.c:::L.?$;i,:ll:.... Qt:1:h? ....P...!JPJ.j,.c::_9:E'.fiC::§J:'§.J..Ci~ .. C>L_CiJ:'ti.-=
13 cle thirty-one of the civil practice law and rules; and, no person shall
14 testify as to the proceedings or records .of an ethics review committee,
15 nor shall such proceedings and records otherwise be admissible as
16 evidence in any action or prgceeding of any kind in any court or before

1 7 CillY_Cl1::h?J:'tJ:'ib1.lllCiJ..,_J29Ci.J:'c::lJ..... Cig§!Il<::Y ..Cl:r:_P§!J:'.§lQ1t:lL?:ll:cep1:: ... thCit:...:..
18 (a) Ethics review committee proceedings and records, in cases where a
19 committee approves or disapproves of the withholding or withdrawal of
20 life-sustaining treatment pursuant to subd:ivision five of section twen­
21 ty-nine hundred ninety-four-:ci of this articlEl' or subdivision three of
2 2 $§!c::1:::i,9l'L-~§!llt:y-nj,.ll?h1J,llc:l.:r:§!(L .Il:i,Il.?t:y__ :E'91,l_:r::__ '~_c_C):E' thj._$ .._Ci:J;;ti,c::l~JI!tCiyl::>e
23 obtained by or released to the department;
24 (b) Nothing in this subdivision shall prc:>hibit the patient, the surro­
2 5 gCit:§!1_... Qth§!_I".. P§:r:.§l()l1.S>_C>!l.1::h§!§'1,l~J:'9gCit:?:L..:i,§tL9.£ .._a,PC!...I"?:rl.t:_gJ:'9"l.:1~:r:g:i,CiJLc>t:.~
26 minor patient from voluntarily disclosing! releasing or testifying about
2 7C::9}11J[l:i,1::1:.§!§!.proc::§§!c:I.:i,!lg$ ..Q:r:..:r:?C::Q:r:c::ls>..L._Ci:rl.c:I.
28 (c) Nothing in this subdivision shall prc:Jhibi t the state commission on
29 quality of care and advocacy for personsw:ith disabilities or any agency
3 0 9:r:_P_E!J:'s;g!l~:i,thj,.Il_():r: .. )J.!lc::l§!:r: ..Q9!:lt::r:~c::t~:i,t:h1:.l:1c:!....J::()IllIlli..§..§ ..iQ..n..~h:i,qhp:r:c>y.:i...<lEl§
31 protection and advocacy services from r~~iring any information, report
3 2 9:r:_J:~c::9:r:(:tt::r:9l1l~_h9$pi tCi)·.:i,ll ....~c:::Q9:r:<:l.~Il.c::?~H.hth§..p1=ov ,i.$:i,.C>ll$ .9.f._"§_El..c::t:i.O_ll
33 45.09 of the mental hygiene law.
34 § 2994-n. Conscience objections, 1. Private hospitals. Nothing in this
3 5 ~:r:t:i,clEL.. S>h~ll .!:>§.C::9:rl.$1:::r:)J.§!c:I. to :r:§!..qtli,:r:§Ci--p:r::i,YCi:t? ..J"19§lP:i,tCl...Lt9h9IlCl:r: a
36 health care decision made pursuant to this article if:
3 7 (Cl.l ..'1?h?<:l.§!cj,.§l:i,Qll.J.§'C::QIl.tJ:~J:'.Y1::Q . ~ t:..9:r:J[l':l:L.J.Y-_Cl.g()Pt:§~P9J.:i,<::y"- .. <:>.:E'_1::l:l_C:!.
38 hospital that is expressly based on since:t:"ely held religious beliefs or
39 sincerely held moral convictions central -to the facility's operating
40 prinqi,pJ.?s;L
41 (b) The hospital has inform·ed the pa1tient, family, or surrogate of
4 2 l;1;I,C::'CLP9J. i cY_P:r::i,9:r: .. .t..Cl. gJ:'m)J.POIl.Cl.<:l.Ill:i,l;§l:i,QllImm:i,t::r:§!Cl.s;QPi:ll:~Jyp..C> s s :i,1:>J.§!L...c!ll<:l.
43 (c) The patient is transferred promptly 11:0 another hospital that is
44 reasonably accessible under the circumstances and willing to honor the
4 5 <:l.§!c:::i,$:i,QllCl.Il.<:l.P§!Il.<:l.i..Il.g1:::r:Cl.}}s;:E'§:r:t:h§!__h9s;P;i,:t9-"':LC::QID.pJ.:i,§!§l.~:i,tl:1 s>@(j:i,y;i,Sji,Qll
46 three of section twenty-nine hundred ninE~ty-four-f of this article. If
47 the patient's family or surrogate is unablE~ or unwilling to arrange such
48 a transfer, the hospital may intervene to J:acilitate such a transfer. If
49 such a transfer is not effected, the hospi1:al shall seek judicial relief
5 0 :i,llCl.C::C::Q:r:<:l.Cl.P~§_}'l:i,th$?qti9llt~E:!Il.tY::-I'l;i,p§!h)J.g<:l.r§!<:i P:i,!l?1::Y::t:91;1,:r:__ :r: of tbi s
51 article or honor the decision.~

52 2. Individual health care providers, No1:hing in this article shall be
53 construed to require an individua.l as a health care provider to honor a
54 health care decision made pursuant to this article if:
5 5 Ji:i) '.._t:hE:!c:I.?q:i,$i..9ni,s;~9llt::r:a..J:'Yt()thE:!AIl<:l.jLy:i,glJ,Cl.J.'..$_.§l:i,Il.Ce...:r§!J.Y_hC:!.J.c:I. .. :r:§!J.:i, __
56 gious beliefs or sincerely held moral conviction; and
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1 (b) the individual health care provider promptly informs the person
2 \i1'l0 _IIl§l.gg_t1'lg decision__ancLtheh9s~t§l.J.__ ~t:.J'l:i,~ or_h§;-_};·gf),J,~al_t()_.h9n9.~

3 the decision. In such event, t:he hospital shall promptly transfer
4 responsibility for the patient to another individual health care provid­
5 er willing to honor the decisi.on. The indivi~ual health care provider
6 shall cooperate in facilitati~:uch transfer and comply with subdivi­
7 ~:i,9I1th~gE3 __Qf .....$ ecti9I1_tWg.n_t.Y=I1j·.I1§!h),J,ng:r:.§g_I1:i,I1§!ty=fCl1J.~::-.L_9t"_th:i,.~Cl.~t:tc:J..g,

8 § 2994-0. Immunity. 1. Ethics review committee. No person shall be
9 subject to criminal or civil lial:::,ility, or be deemed to have engaged in

10 unprofessional conduct, for acts performed reasonably and in good faith
11 pursuant to this article as a member of or as a consultant to an ethics
12 r_E3",:i,'§\i_COI!lI!!:i,j:j:§!.§.9:t:'_.as_Cl._.P§l.J.'."t:i,c::i..'pI9-I1t.:i,Il<3,Il§th:i,_c~_J.'."§",i eW. .c:()IIl1tl:i,tj:'§!E:!:t11§§t:­
13 ing.
14 2. Providers. No health caJ:e provider or employee thereof shall be
15 subjected to criminal or civil liability, or be deemed to have engaged
16 in unprofessional conduct, for honoring reasonably and in good faith a
17 h§§l.J.....th._c:§l.:t:'..E:!....f!§c::i,_~:i,9ILIlI..<3,.q§ ..p),J,;-~l,].an~t.tQth:i,$art:i,c:J.EL~:t:'f()J.'." ... ()_t.h§!J.'."..__a.c:t:i,()I1~
18 taken reasonably and in good faith pursuant to this article.
19 3. Surrogates and guardians. No person shall be subjected to criminal
20 or civil liability for making a health car,e decision reasonably and in
21 good faith pursuant to this article or for other actions taken reason­
22Cl1:>1.Y .. §l.I1..c:L..~n,gg~cL:f:§l.:i,th_P'llr ~l,].<3,I1t...j::()_.th:i,~<3,J.'."tj,c:J..§!·

23 § 2994-p. Liability for health care costs. Liability for the cost of
24 health care provided to an adult patient pursuant to this article shall
2 5 :I:>_E!th§.~.CiIll.g_<3,~ if _th§.hg§l.J..:th_c:c:l.1:§! wer,e P:t:'gvig§c:i_p'lJ,:t:'§l,].§l.I1.t.__ tgJ;h§
26 patient's decision. No person shall become liable for the cost of health
27 c:Cl.:r:§_f();- .. Cl.IlI.:i,I1.C>;-_~()l e_1.y..:I:>y"':i..J.'."t),J,§.... Clf_IIlCl.k-:i,:rlg....Cl..c:i§c::i,~.:i..9I1_Cl.~ .....Ci_g'lJ,_i:I,:r:c:i:i,<:iIlCl:f:
28 a minor pursuant to this article.
29 § 2994-q. Effect on other rights. 1. Nothing in this article creates,
30 e~Cl.l}g$L . .c:i:i,Ill:i,I1:i,~h§$L:i,Il1p§l.:i,:r:~-'__():r:~lJ,P§:t:'§.§!.f!'o!l;; ..any.a1J.th();-:i,tY..._t.hCit::_§l.l}j,IlcJ.:i,::::
31 vidual may have under law to make or~oress decisions, wishes, or
32 :LI1_sj:;-lJ,c:t.i..9.ll1;;. .. :r:§g-CiJ.'."q:i,IlgJ'!§!§l.J..t.hc:Cl.J.'."§!_gl}_~:s.():r: __h.§:r:()~ ...h§hClJ..;t: ,--iI1.c:1..1J.c:i:i..I1g
33 decisions about life-sustaining treatment.
34 2. Nothing in this article shall aff'3ct existing law concerning
3 5 iIll.pJ..;i,§!c:ic:()Il~§!l}t.t.():h_E3<3,J..t.1'l.c:<3,J.'."§!_:i..Ila}'l_E3Ill§!;-g§!Ilc::y.._
36 3. Nothing in this article is intended .~ermit or promote suicide,
37 a f3.§.:i.§t.§!c:l...J:;ui_c::i,ge L-():t:'§!Ut1'lCl.l}<:i$:i..Cl..
38 4. This article shall not affect existing law with respect to sterili-
39 zation.
40 ;; ..__ N()t::h.i.I19"_:i..Il_thi~.9-:t:'.t::;i,c::1-E3.c:i:i..Ill;i,l'l:i..~h§$.thE~ ....c,i1J.:t:YClf__ "'p<3,:r:§!Il!e..~.. ...<3,I1c:i .. "J..§.g<3,J.
41 g1,J.ardians under existing law to consent to treatment for minors.
42 §:2921::::J.'.".§P§c:ia.J..p_r_O'c:§E3c:l:i..Ilg.... _a_t!th.C>.ri:~§!c:i;_c()1.lr~():r:c:ler $Lh§<:i:!'t.1'lc:a:r:§
43 guardian for minor patient. 1. Special proceeding. Any person connected
44 with the case and any member of the hospital ethics review committee may
45 c:():tJ:lI!l§I1.c:§._.Cl.. ......§.P§!_c::l<:l.J, .P.:r:()c:§!§!c:i.iI"lg_p1J.l:'.~),J,Cl.l}t.. .t.()'§'.J.'."t:i,c;:J,E3.:t:Cl1J.r o:L.t.I1e civ:i,J.
46 practice law and rules in a court. of. compe1:ent jurisdiction with respect
47 to any matter arising under this article.
48 2. Court orders designating surrogate. A court of competent jurisdic­
49 tion may designate any individual from the surrogate list to act as
50 §J.l:t:':r:()g<3,t::§!t..... ~§!g<3,~q.J,E3.sLS_.():t: ..J:.1'l<3,t:i,I1c:i"i,,,,:i,c:il,].aJ.'§ ....:R~:i..Q~:ltY()I"l._t.h.E3J .. i S.t::L:i..X_.J:J~§

51 court determines that such aBoointment. would best accord with the
52 patient's wishes or, if the patient's wishes are not reasonably known,
53 with the patient's best inter'3sts. Unless otherwise determined by a
54 court, no surrogate decision made prior to an order designating a surro­
5 5 g.at::§!~hCiUJ:)§c,i§!§IllE3c:i_J:()ha"'§!:I:>§§l}:i,I1YCiJ..:i,dl:)§!.c:CiU$§ of t::lJ.e:i,$f3..t!<3,I1c_eo_:t:" a
56 designating order.
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1 3. Court orders to withhold or withdr?iw life-sustaining treatment. A
2 9Qll~t ()f99IIlf>§1::_E3nt _ill_:z::t§_cl:i..qJ:::i,C>~IlI~y~~_thgJ::-:i..:::§_t.h§~::i,1::hhQJ..ci:i..!!q_ ..Q_r_ w::i,t.h __
3 drawal of life-sustaining treatment from a person if the court deter­
4 mines that the person lacks decision~making capacity, and withdrawing or
5 withholding the treatment would accord with the standards set forth in
6 subdivision five of section twenty-nine hundred ninety-four-d of this

7c:lJ::-1::t9J...§,
8 4. Health care guardian for a minor patient. (a) No appointment shall
9 be made pursuant to this subdivision if a parent or legal guardian of

10 the person is available, willing, and competent to decide ab~ut treat­
11 ment for the minor.
12(p_L_':l'h_§f()J..1()~::i,:r:tg_per..§():r:tl:i_maY_C:C>IIlIIl§:r:tC:§c:l_§p§c::i..c:lLEJ::-99§§cl:i..:rl.g_.i-:rl.i3._c.Q1lJ::-t:

13 of competent jurisdiction to seek appointm,ent as the health care guardi­
14 an of a minor patient solely for the purpose of deciding about life-sus­
15 taining treatment pursuant to this article:
16 (i) the hospital administrator;
1 7 (::i,::i,lc:l:rl. a t.1:;§:rl.<:ij..}2g_phy~.i.c::tc!'n.;

18 (iii) the local commissioner of social slervices or the local commis-
19 sioner of health, authorized to make medical treatment decisions for the
20 minor pursuant to section three hundred eighty-three-b of the social
21 services law; or
22 _t:i..yl__a....n.i.:r:tcii,vid lli3.J.., eiqht§§:rl.Y§i3.J::-l:i_c>f_i3.g'?QJ::-_()J-ci§:z::,. _\'[ho_h.9-s__ c:l~~!!IIl§<::i

23 care of the minor for a substantial and continuous period of time.
24 (c) Notice of the proceeding shall be g:iven to the persons identified
2 5 in l:iE3_c::tion§.§yent.§§:rl.Jl,ll:rl.ci:Z::§!J:Lf.i.YEi!__c>f _.. 1::l'l§_~1.l..£:z:::()gi3..t_§'~_9()l.l:z:::t:_P:Z:::99.E3du.lC§

26 act.
2 7 J<:il __li().1:w.i._:t:l'l~:t:?i.J1.<::i.:i...:rl.gc:l:rl.y __ ()t:.h,Ei!:z:::... p:z:::C>..V':i.~i():rl.gfJ..i3.WL.§~§ki,:rl.9"_CiPP9.i.I1.t:I!l§J:l1::():z:::
28 being appointed as a health care guardian shall not otherwise affect the
29 legal status or rights of the individual seeking or obtaining such
30 CiEP_oi:r:tt:I!lEi!Il1:;.
31 § 2994-s. Remedy. 1. Any hospital or atbmding physician that refuses
32 t9l'lon<:>:z:::.· ..9:.... h§a). th ._ ci3..:Z:::§!_ci.§9:i...§:i..C>..I!PY~_.--!3.' ..1.l=:z:::c>gc:lt:§'_IlIc:lci§!-P1l:Z:::§1l_c:l1l..tt() 1::h:i..,s
33 article and in accord with the standards Sl~t forth in this article shall
34 not be entitled to compensation for treatml~nt, services, or procedures
3 5 J:'§ftll:i§clPy-j::.h§§1lJ:':Z::<:>9_c:lt..§L_§~C:§Pt:._tl'lc:lt:1:;:tli~§1,JJ:>ci-iY..:i..l:i_ig_I1_§hc:l::Lcl_J:l9t:_c:lPP1.Y:..

36 (a) when. a hospital or physician exercises the rights granted qy
37 § ec.t:i..9:r:t:t:W§:rl..ty :rl.:i...ne_:tl1l:rl.cired_:r:t.i.I'l,§t::Y__:fQll_I:'=!1._~:>ft:tl:i..§.--i3..:z:::t.i.c::1 e ,PI:'9Y.i_cl§!cit:tli.:lt
38 the physician or hospital promptl'y fulfills the obligations set forth in
39 section twenty-nine hundred ninety-four-n of this article;
4 0 _(p)_Wh:i,l e_i.:lIIl~:t:_t.§!:z::_.i.§_1l.:rl.<:i§J:'.<:::<:>I'l,§i<:i§!J:'c:l1::i,QI'lPV_ the.§!thiC:§J:'§!y:i.eW_C::C>IIlIll:i..1:: __
41 tee, provided that the matter .is promptly :referred to and considered-----'!>y
4 2th§!C::9IIlIIl.itt§!§_;
43 (c) in the event of a dispute between individuals on the surrogate
44 list; or
4 5 (.c:iLiLtl'l§! Pl'lYl:i:i..c::::i,CiI'l,e>J:' l'l9§p.i_t.c:l1. P,I:'§yi3.i_J..l> :i..:rl. .... Cil'lY-J·:i..t:i...9:c:l:t::i..9Il_9<:>rl.C::Ei:!:I:'I'l,::i,Ilg
46 the surrogate's decision to refus,e the treatment , services or procedure.
47 Nothing in this section shall det,ermine or affect how disputes among
48 individuals on the surrogate list are resolved.
49 2. The remedy provided in this section is in addition to and cumula­
5 O:t:.i.YEi:!_ ..W::i,t::ILmCiIlyQth§J:'_J:'§!meci.i.§§ .....CiYCi.:i..l.Cl1::>.cl§__a....t:: .... :Li3.\>l()J:'::i,Il_.Ei:!~ij::Y.9J:'PY admin=
51 istrative proceedings to a patient, a healt:~h care agent appointed pursu­
52 ant to article twenty-nine-C o£this chap1:er, or a person authorized to
53 make health care decisions pursuant to this article, including· injunc­
54 tive and declaratory relief, and any other provisions of this chapter
55 ggYEi!:mi.!1.g _fin§~L_p'§:rl..a),t:i..es t()J:'. f<:>':[.':f'§:i..t::.1.lr§.~"
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1 § 2994-t. Requlations. 1. The cQmmissionE~r shall establish such requ-
2!?!.tig!1,~_Ci~_Ill~~e~_!1~Q~s;I:l§,~:t::()iltlP!~ment_ tl!-.i,s;?!:r-:t:::LQ!~,

3 2. The commissioner, in consultation with the commissioners of the
4 office of mental health and the o:Efice of rnental retardation and devel­
5 opmental disabilities, shall promulgate regulations identifying the
6 credentials of health care professionals gualified to provide an inde­
7 pen<i~!lt_<i~t~:r-Illi..!1Ci.ti..()IlL_P11c:r-~1.l§'!1:t::t;()_§_ul::><i:i.v :i.~:i..()Il_1:breeQf__f:lec t:i..()Il:t1fl~!lt:y=

8 nine hundred ninety-four-c of this article, that a patient lacks deci­
9 sion-making capacity because of mental illness or developmental

10 disability.
11 § 2994-u. Riqhts to be publiciz,ed. The commissioner shall prepare a
12s;t_at~Illent:ms;]]Illm Cl.~i z iJ1.g_th~_:r-:i..ghts;L_<i11ct:i..~s;L~;I,Il<i_:r-§.g1Jc:i..:r-§Ill§Il_t_f:l__9f __thi s a:r-:ti..=
13 cle and shall require that a copy of such statement be furnished to
14 patients or to persons on the sur:rogate list known to the hospital, or
15 to the parents or guardians of minor patiE~nts, at or prior to admission
16 to the hospital, or within a rea~::mable time thereafter, and to eac;:h
1 7 lIl§~er 9f_:theh()s;p:i..:t::Cl.J'~_s;_tCi.ffc:ii..I:"§<::tl-Y-i..Ily()J,Y'§g1fli..th_pCl.t:i..§Il:t::,_c_Cl.:r-_§.

18 ARTICLE 29-CCC
19 NONHOSPITAL ORDE:RS NOT TO RESUSCITATE
20 Section 2994-aa. Definitions.
21~22.4=l:>b. G§peralp:r-Q'Lis;_.i,()l'ls;.
22 2994-cc. Consent to a nonhospital order not to resuscitate.
23 2994-dd. Managing a nonhospital order not to resuscitate.
2 4 ~9~3=§g._()l::>J.i..gCl.:ti..()I"lt()h9~[10 r _Cl.p._onhCls;p:i..J;_Cl.J.~~g§:r-Il()t tCl__r§~11c~C:i.=
25 tate.
262~ 94-=-ff.:I:Ilt:§:r-i.Ils;t_i.tl.lti..9Il,i:l,Lt:r-?!!1s;:E_§:r-.
27 2994-gg. Immunity.
28 § 2994-aa. Definitions. 1. ".~dult" means any person who is eighteen
2 9 y~Cl.:r-s;_()K?!g§!():L"9J,clg:r-L9:r-i..~th~_ JRCl._:r-§!1t9_f Ci.c:h:LJ,c:i_Q:r-_J1Cl.S;_~ar~j,.§!<i,

30 2. "Attending physician" means the physician who has primary responsi-
3 1 l:>.t1i ty:E()_:r-:1:::h~:t:::r-§Ci.tIll§Ilt_andC:::Ci.:r-§ofthELP(;I,t:i..§!!1t._W'1§:r-§_lllpre_thCi.!1 ()Ile
32 physician shares such responsibility, any such physician may act as the
33 attending physician pursuant to this artic:Le.
3 4 ~. "GCl.PCl.c:i..tY"ltl~Cl.I"ls;th~ __Cl.l:>j,.J:Lty to _1.lp.j:ie:r-~tCin<:l. aIlc:iCl.:pp:r-~c::L?!t§ the
35 nature and conseg1Jcences of a nonhospi1tal order not to resuscitate,
3 6 .iJlcJ.1.lc:i:L_l:1.gth~J:)~Il§fj,.tS;Cl.Ilc:i __.cli..s;Ci.gY';i:l,Il~_Cig§s_9J[s;11cc:::hCl.!l_~_r~~:r-LCl.ndt() :r-§ach
37 an informed decision regarding the order.
38 4. "Cardiopulmonary resuscitation" means measures, as specified in
3 9 :r-§g1,l!?!tion~p:r-()Illl.lJ.g?!t~(:LJ::>y_:t::h§!_C:()IIllI1l.ts;_?i..()!1§lt:_L1::9_:r-§s;:1:::oreQ?!:r_cli..Cl.c:::_:Ej.!!1~t_.i,()!1

40 or to support ventilation in the event oJ: a cardiac or respiratory
4 1Cl.:rrel'l:t::, ~!lQht~:r-Ill s;hC;l,J.lIl()t.tIlQ1l1<ig __ ltl§!_Cl.S;l.llcgs__t9.tID.P:r'9Y'§ __Y'~!1:t::i..la t i 9Il Cl.!1cl
42 cardiac function in the absence o:E an arrest.
43 5. "Emergency medical services personnel" means the personnel of a
4 4 s;§:r-Y'.tc:~ or_§,g§IlC:::Y_§I"lgCl.g§cli..I"lP:L"9Y':i,c:i:LI"lg:LI"li..j:i..al __ §Ill~:rg~!lC::Y~§!sl.ic:?!1Cl.s;s;j,.~t=
45 ance, including but not limited to first responder~ emergency medical
46 technicians, advanced emergency medical technicians and personnel
47 engaged in providing health care at correctional facilities, as that
48 term is defined in subdivision four of seci:ion two of the correction
49 law.
506. "Health care aqent" means a heal~h care agent of the patient desi~

51 nated pursuant to article twenty-nine-C of this chapter.
52 7. "Health or social services p:ractitionE~r" means a registered profes­
53 sional nurse, nurse practitioner, physician, physician assistant,
5 4 P_s;Yc:::h9_J,Qgi..s;t::():r-c:::~:r-t::.tfi..§clI1iC:_§!I"ls;'~cl_~Cl.s;:1:::§:r s()c:::.tCl._l __ 1flQl="lt~:r 9:r- +-:L C§:[1s;§!<:l.
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1 clinical social worker, licensed or certi:Eied pursuant to the education
2:Lc:lJ!L_~q1::j,1l-9~:i,j::J.l.:l:r:L!li~_9!:h~:t"~C:::9PE;!()~_P:t"g.I:::'1::j,.qE;!___
3 8. "Home care services agency" means an entity certified, licensed or
4 exempt under article thirty-six of this ch,apter.
5 9. "Hospice" means a hospice as defined in article forty of this chap-
6 ter.
7 ~~,__ '~I:!9_~p:i,.1::c:l:L"J~lE;!c:lIl~_ggI1,E;!~al __h9~'pj,1::c:lJ._J:i~c:ie:t:i..Il.§c:tj,l'l __s u}:)gj,yj, s iQ!'l.1::E:!!'l
8 of section twenty-eight hundred one of ·this chapter and a residential
9 health care facility as defined in subdivision three of section twenty-

10 eight hundred one of this chapter or a hospital as defined in subdivi­
11 sion ten of section 1.03 of thE! mental hygiene law or a school named in
12~_~c::j::j.on 1:?,U9~1::hE:!IIlE:!!'l1::<3.J..l1yg.i.E:!1'lE:!:LCl-.''':L.

13 11. "Hospital emer.gency services personnel" means the personnel of the
14 emergency service of a general hospital, as defined in subdivision ten
15 of section twenty-eight hundred one of this chapter, including but not
16 limited to emergency services attending physicians, emergency services
1 7 £§g.i.§1::E:!.:t"E:!gEr()~E:!§§l.i.9_!'l~L_!'ltl:t"§lE:!~L__Cl-.!'lg :t"e-9:~§l1::E:!:t"E;!gE~of§_~~j,9Ilc:lL_Il.!l~§lE:!~L

18 nursing staff and registered physician assistants assigned to the gener­
19 al hospital's emergency service.
20 12. "Mental hygiene facility" means a re:sidential facility operated or
21 licensed by the office of mental health or the office of mental retarda­
22 t:i_(~!'l_c:l_!'lg_cle,,~:LgEIIlEll'ltal~§~U.:i....-t...;i.,eSl.
23 13. "Nonhospital order not to r,esusci tatEi~" means an order that directs
24 emergency medical services personnel and hospital emergency services
2 5 p~r§l...O~IlE:!:I,_!'l()S-_1::Q.__c:l1:::1::Elmpt_C:<3.:t"c:ij,()p~:LIIlQ!'l<3.l:'Ym:r:-El~.!l13c:::i.,1::c:lt:;j,Q.!l_j,!'lm1::l1~_ event a
26 patient suffers cardiac or respiratol:'Y arrE:!st.
2 7 J..~ .__~'Patiel'lt" ..IIlE:!.c:l.!'lS__ Cl.pE;!:t"~9~n_ JlhQ h';l.Sll::>E:!E:!!lQ_J::" whQ_IIlc:l.yl::>E!.c.......i..§l~1.lE:!_ci. a
28 nonhospital order not to resuscitate.
29 15. "Surrogate" means a person authorized to make a health care deci-
3 0 §l...:i.,Q!'l on l::>§!l1c:l:L f Q.~c:l. P~1:::i,§!fl1::_E1.l,J:: ~tlc:l.!'l.1::_:1::Q':i,J:::1:::i,C:::],E;!t:;JI§!Ilt:Y_~l'l~flE!=C::C::Q:f1::l1j,~

31 chapter.
3 2 §?~~-4=l::>b-, GE,meralEJ::"C'yi si_Q!'l~:;._ _:t"--_(c:lJ_IDn~...!'9El_Il9YIIlElg:i,C::c:lL_seJ::"vices
33 personnel, home care services agency personnel, hospice personnel, and
34 hospital emergency services personnel shall honor nonhospital orders not
35 1:.9,J::El§USqj,j:atE!,_E!J{.c::~t:c:l§l_P_l:'9"j,gE:!'cij,!l§~c:_1:::~QIl.1:.'IV'§IltY=Il.j,ne_1l1.lIlg:t"e~.. Ili-_ne=
36 ty-four-eeof this article.
37 Jl::» __ lL_!'l9Il.1l9SlPi-tc:l1 __o_l:'c:iElI:' not to resusci tate_sha_ll not 90!'l13tj,tut~~n

38 order to withhold or withdraw treatment other than cardiopulmonary
39 resuscitation.
4O? __~IlQJ1,hQ~'p-:i.,1::§l19J::'C=1E;!I:'llQL.1:.Q_---,r:El§l1.l~.c::.i.1::~1::§! IIlc:ly_be :i..~§luecl_ci.1.lI:'j,l'l-9-.lt9SlPj,_=

41 talization to take effect after hospitalization, or may be issued for a
4 2 PE:!,J::~9!lJlhQ_ i f3.IlQ1::c:l_patie!l1::j,!'lL_9:r:~,J::E:!siQeIlt:;Q~L~l:lQ~p:i.,t~J...
43 § 2994-cc. Consent to a nonhospitalol:,der not to resuscitate. 1. An
44 adult with decision-making capacity, a health care agent, or a 'surrogate
4 5 IIl~YC::Q!l§lE:!Il1::j:Qc:l_J1,Q!ll:l9§Pj,tc:l,:LQ:r:qE:!:r:flQ.1:: t:Q_:t"§!§1.l13ci ta.1::.e___Q:t"<3.,:L.1Y_to_.1::ll.E;!
46 attending physician or in_.writin':L. If a patient co!,!sents to a nonhospi­
47 tal order not to resuscitate whil,a in a cOl:'rectional facility 1 notice of
48 the patient's consent shall be '::liven to the facility director and
49 reasonable efforts shall be mad,a to notif'y an individual designated by

5 01:.heE~1::j,eIl:1::_t:;9 ... :r:§!c::e.:iYe§l.1.l9hIl91::.:iC::':lP:r::i,Q:r:1::C> ... 1::l:1,§!_ is§tlc:l-J1,ce Q~:1::h§!_Il.Q.!'lhC>§l=
51 pital order not to resuscitate. NQtification to the facility director or
52 the individual designated by thea patient shall not delay issuance of a
53 nonhospital order not to resuscitate.
54 2. Consent by a health care agent shall be governed by article twen-
5 5tY=fl:i..IlEl~C::_():f_thj,~_c::hCiE1::El:r:.
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1 3. Consent by a surrogate shal:l be governed by article twenty-nine-CC
2Q:f:_t:hi.~c::hCiP't§~Lexcep't'thCij:::.tCiL~§§C::~Ildg.§'t§:gn.i.I1~ti9IL_. QK.... c::~£~c::.i...ty

3 shall be made by a health or social services practitioner; and (b) the
4 authority of the ethics revie1"l commi tt:ee set forth in article
5 twenty~nine-CC of this chapter shall apply only to nonhospital orders
6 issued in a hospital.
74...__(.§.1_Wh.§Il_j:.h~C::9z:lC::lJ,~];"§!r:lC::§9:f:..;?o_~§c::o_nd.phY§,i._c:.i.~!l_:i..1L§QlJ,gh't_.t():f:tJ,+:f:1U
8 the requirements for the issuance of a nonhospital order not to resusci­
9 tate for patients in a correctional facility, such second physician

10 shall be selected by the chi,af medicacL officer of the department of
11 correctional services or his or h,~r designE~e.

12 J]:)1__~§Il'th§.c::QI1_c1.l]:,~§!lc::§!():f:.Ci~gC::.9!l.g.£l1Y-,"'3:i..c:::i..~P,._:i..~..§9lJ,ghL_t..~.:r::tJ,J.:U]'] ..
13 the requirements for the issuance of a nonhospital order not to resusci­
14 tate for hospice and home care p;atients, such second physician shall be
15 selected by the hospice medical director OJ, hospice nurse coordinator
16 designated by the medical direc·tor or by the home care services agenc::y
1 7g.i.r:ect9r_QLp~ti.§I1tc::(g§§l§~Y:i..C::§§_J ~.~ ~Ppr:()p~i.a.te_tQ_th§ ..PCit:i..§Il_t ...
18 5. Consent by a patient or a su:t:rogate j:or a patient in a mental
19 hygiene facility shall be gov,arned by article twenty-nine-B of this
20 chapter.
21 § 2994-dd. Managing a nonhosp;j,..t<:il order not to resuscitate. 1. The
2 2 ~tj::§p'.Q.:i...!lgpJl,y§:i..c::i.~Ilf:3.h<3.J.J..m~§!.c::()~g._...:l::h§_:i..Sl.sUa.Ilc::§!().L~_I1QIlho sp:i..tCiL.9~g.§r:m_Il()t

23 to resuscitate in the patient 's m,adical re(~ord.

24 2. A nonhospital order not to r,asuscitatE~ shall be issued upon a stan­
2 5 c:l~]:'c:l._.:f:9~IIl_pr:§!~c::!=':i...]:)§c:i.]:)y.th§!_9..9JIlIll_i§~i.C::>Il§!J',':J:'bj:!_c.QID1Ili.~§i..9:rl§!!=,_~al+~J.Sl9
26 develop a standard bracelet that may be WOJ,n by a patient with a nonhos­
2 7 P.i.j:~J.._g.r:c:i§~:rl9t_j::c::>__r:§f:3.1.lSlc::i.tCi't§tg_:i..g.§Ilti._:f:y ... thCit_.§ tCi.'t~~L_P~9Y:i..g.~__h9~§!Y=
28 er, that no person may require a patient to wear such a bracelet and
29 that no person may require a pati,ant to wear such a bracelet as a condi-
3 Ot:j,9I1 __:E"Q!='_l'1()Il()]:':i..Ilg Ci Il()I1h~SlP..it~J.._qr:g.§!r: .I1Q't_t9r:E:!S1.l.~c::i.'t~tE:!._()r::E"C>r:_Pr:9y.i_d_=
31 ing health care services.
3 2 :3.lm~tt§:rlc:i:i.p,gphy§:i..c::i..3.I1__""h9h;~Sli.§~lJ,§g.__~__Il9Ilh~spi.tCiJ.._Qr:_ciE!~ ..I19't .'t9
33 resuscitate, and who transfers ca:t:e of the patient to another physician,
34 shall inform the physician of the order.
3 5 4,._.Eor§!CiC::l'1 . p~t:i.§!Ilt:E"Q~_~hQ~~Il9Ilh9~P_i.j:.~J·__ 9~c:lE!~Il9.t.t:.9~§!§t:lSlc:::i..tCit§!

36 has been issued, the attending physician shall review whether the order
3 7 :i.§l_SltiJ.l,~Ppr:()Pr:i..3.t§!:i..:nJ.:i..gh't__e>.:E"'l::h§!PCiti.§!Ilt-'-.Sl.....c::()Ilg.:j,t:i..().!l§Cic::ht:j,lIl§!h§9r:
38 she examines the patient, wheth,ar in the hospital or elsewhere, but at
39 least every ninety days, provided that the review need not occur more
4 0 :!:Jl.3.Il._...9I1C::§!_§!Y§!~. _S_E!y§!:n g,~y~._~l~§!Citt§!Il.cl..JLI1g __ PJ1y_::;i..c::i.~Il. sha.U~§c::().J;"cl._'tl'1§!
41 review in the patient's medical r,?cord provided, however, that a regis­
4 2 :t:E:!~§!cl. nurse_ ~h9.provicl.§::;..cl.i.r:E:!..l::-t. c::~~et()_tl:1~LR~.ti.§!I1'tIIla..Yr:§!c::()J:"cl.th§!

43 review in the medical record at the direction of the physician. In such
44 case, the attending physician sha:ll includE~ a confirmation of the review
4 5 :i..n_tl:1§!.PCi:!:ie.!l:t:'~ ..... 1Il§cl.i .c::Cil,_r:§!C::9:r:-cl.__""i.th:i..Il:E"91lr:t§§!I1c:iCiY.s of§'lJ,.9hr:§!Yi,§!~,

46 Failure to comply with this su]:)division shal.l not render a nonhospital
47 order not to resuscitate ineffect:ive.
48 5. A person who has consented to a nonhospital order not to resusci­
49 tate may at any time revoke his o:t: her consent to the order by any act
5 0 §!y:j,g,§!Ilc::iI!g ...Ci.... .§PE!c:::i..:E"i.c::_i.I1:!:§!.!lt.'t:9~§!Y_C>]{,§!§lJ,c::hC::..QIls_E:!Ilt· ... lmY_11_§!C3:J.th_c::C3:I:'.§
51 professional informed of a revoca'tion of consent to a nonhospi tal order
52 not to resuscitate shall notify the attending physician of the revoca­
53 tion. An attending physician who is informed that a nonhospital order
54 not to resuscitate has been revoked shall record the revocation in the
5 5 PC3:ti,§:nt-'-§.IIl§g.:j,C::Cil,_r:§99r:c:lLC::Ci:nc::ra.1,1t:l:1e ._()J:"g.§!r:CiIlcilIlC3:k,§!_c:l_:i.l,:i..g§!:rlt§!:E":f:9r:t~ to
56 retrieve the form issuing the ordE~r-, and the standard bracelet, if~.
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1 6. The commissioner may autho:t:'ize the use of one or more al ternative
2 f o~~for_j,,!;s~:LIl9_Ci~9Ilh()!;p:i,t:§!J.,()Jt:'<:i~~_IlQ:!::_ j~<:>_r~susc:lt:§!t§! __{:i.n __P1Cic::EL __ <:>:!=:
3 the standard form prescribed by the commissioner under subdivision two
4 of this section). Such alternativE~ fo= or fo=s may also be used to
5 issue a non-hospital do not int'.l1:?ate ordE~r. Any such alternative forms
6 intended for use for persons with mental ]~etardation or developmental
7 Q,:i.§l_C3.1:>i1i.t:ies _pr]2er_?c>ps_~:L~h__IIl§!~·~CiLiJ.J.,_Il§!~~!;_~h() __Ci}:"§!__iIlC::CiPc:il::lJ-_E!():f~){'i_Ilg
8 their own health care decisions or who havE~ a guardian of the person
9 appointed pursuant to article E~ighty-onE~ of the mental hygiene law or

10 article seventeen-A of the surrogate's court procedure act must also be
11 approved by the commissioner of mental retardation and developmental
12cii.s abUi ti§!§l_():r::!::h§!C::QIIlIIli.?§l:i.<:>Il§!:r:.-c:>:f"_~E!Ilt:CiJ.,_heCiJ.t:hL_Ci~CiPP:r:<:>P:r:i.Ci_t:§!.__ @
13 alternative form under this subdivision shall otherwise conform with
14 applicable federal and state law. This subdivision does not limit,
15 restrict or impair the use of an alternat:ive fo= for issuing an order
16 not to resusci tate in a general hosp..i tal or residential heedth care
1 7:f"Cic::.i.l:i._t.Y__~Il<ier_Ci:r:t:_i.~1_~~~E!l1.t:Y-~i.c;rht:c>:f":!::h:l.~c::hCiP:!::§!_:r:__.():r: ....Ci.._hQ~pi.t:_CiLllIlci§!:r:
18 subdivision ten of section 1.03 o:E the ment:al hygiene law or a school
19 under section 1.3.17 of the mental hygiene law.
20 § 2994-ee. Obligation to honor a nonhospital order not to resuscitate.
21 Emergency medical services personnel, home care services agency person­
2 2Il§!:!'Lh<:>§P.i.<::~PE!:LS()Il~E!I'L_Q:r:_hQ~p.i.t':iJ.,~IIl§!:r:SI-E!IlC::Y-§lery:i.~~~p§!~§ on~E!.l_}'1~C>_Ci:r:§!

23 provided with a nonhospital order not to rE~suscitate, or who identify
24 the standard bracelet on the patil~nt's body, shall comply with the terms
2 5 <:>~~llc::h_()~c!§!:r:LP_r:()y_i.ci§!_ciLh()~§!Y§!:r:L ... :!::hCit::
26 1. Emergency medical services personnel, home care services agenqy
2 7 I:>§!:r:~gnn~1Ll:1Q~p:i.<::_E!P§!:r:s_C>l1.Il.§!::I, ..L ....c>:r:....]ng§lP.i.t:Ci1.E~IIlE!:r:g§!Il<::y_s_~vi C§!§l __ .P-E!:r:~()_IlIl§!J.,

28 may disregard the order if:
29 (a) They believe in good f;3.ith that consent to the order has been
3 0:r:E!ygl<,§!ciL9Lj:l:1Cij::_t:h~0J:'cl§!:r:hCi§l__:QE!':lIl<::EIl<::~1 :L§!clL_"-r:
31 iQ) Family members or others on the scenE~, excluding such personnel,
3 2 C>Qj§!c::t:t:gt:h§!Q:r:Q,§!J:' CiIlcclPhy!;:i.<::Ci::I, <::QIl:f":r:_()Il:!::Ci1~:i,gIlc CiPP§!§!~§l J.,i_~E!J.,YL ancl
33 2. Hospital emergency services physicians may direct that the order be
34 disregarded if other significant and exceptj:onal medical ~ircumstances

35 Tilar:r:CiIlt:_cl:Lsr§!QCird.:i.Ilc9t:l:1§!<:>:r:Q,§!J:" __
36 § 2994-ff. Interinstitutional transfer. If a patient with a nonhospi-
37 tCiL Q:r:Q,§!r_Il()t.__t:Q_re§l1lf!c::i.t:Ci:!::§!:i._?;:iciIIl.i._t:t§!~L1:.Q_Cihg_?pi_tCi1, t:.h§!()}:"Q,E!:r:~§lhCl.J.1

38 be treated as an order not to resuscitate J:or a patient transferred from
39 another hospital, and shall be governed by article twenty-nine-CC of
4 01:.hi_§l __ ~hCiPt:§!:r:L ..§!~C::§!Pt: thC3,1: .... C3,IlY§lllc::horQ,E:!:r:_for _C3,_PC3, ti§!Il1:._CiciIIl:L1:1:.§!c:3.1:.ga.
41 mental hygiene facility shall be qoverned by article twenty-nine-B of
4 2 1:.h:i,§l_c::hC3,p_t:§!:r:.
43 § 2994 -gg . Immuni ty. No person shall bE:! subjected to criminal prose­
44 cution or civil liability, or be deemed to have engaged in unprofes­
4 5§li.C>IlCiJ,__CQIlc:3.11c::t:, _:f"Q:r:_h<:>IlgJ:':i,IlgJ:":la.s;QJ:'l<:ll:>:!,YCiIlcii-_n--90<:>c:Lfii_i:!::l:1Pll:r:§lllCiIl_1:_1:<:>
46 this section a nonhosI:>ital order not to resuscitate, for disregarding a
47 nonhospi tal order pursuant to sec'tion twent:y-nine hundred ninety-four-ee
48 of this article, or for other actions taken reasonably and in good faith
49 pursuant to this section.
50 § 3. Subdivision 1 of section 2805-q of the public health law, as
51 ~ddedby chapter 471 of the laws of 2004, is amended to read as follows:
52 1. No domestic partner or surrol;rate as dE:!fined by subdivision twenty­
53 nine of section twenty-nine hundred ninety-four-a of this chapter shall
54 be denied any rights of visitation of his or her domestic partner or of
55th€!_ pa.:t:i.en1:_ 9:r:_:r:§!_s:i,Q,§!Ilt:f"g:r:TilhQlIlhe gr .sJ!§!_i.§l t:l1.§!s;1l:r::r:Q9Cit§!, when such
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1 right$ are accorded to spouses and next-of-kin at any hospital, nursing
2 home or health care facility.
3 § 4. The article heading of article 29-8 of the public health law, as
4 added by chapter 818 of the laws of 1987, is amended to read as follows:
5 ORDERS NOT TO RESUSCITATE FOR RESIDENTS OF MENTAL HYGIENE
6 Fl~CILITIES

7 § 5. Subdivisions 7, 10, 13 and 16 of section 2961 of the public
8 health law are REPEALED.
9 § 6. Subdivisions 2, 4, 5, 9 and 19 of section 2961 of the public

10 health law, subdivisions 2 and 19 as amended and subdivision 9 as renum­
11 bered by chapter 370 of the laws of 1991 and subdivisions 4, 5 and 9 as
12 added by chapter 818 of the laws of 1987, are amended to read as
13 follows:
14 2. "Attending physician" means the physician selected by or assigned
15 to a patient in a hospital [-en::, for the purpose of provisions herein
16 governing nonhospital orders not to restlscitate, a patient not in a
17 llospital,] who has primary responsibility for the treatment and care of
18 the patient. Where more than one physician shares such responsibility,
19 any such physician may act as the attending physician pursuant to this
20 article.
21 4. rCardiopulmonary resuscitation" means measures[, as specified in
22 regtllations promulgated b:y the COIlltLlissioner-;-] to restore cardiac func­
23 tion or to support ventilation in the event of a cardiac or respiratory
24 arrest. Cardiopulmonary resuscitation shall not include measures to
25 improve ventilation and cardiac functions in the absence of an arrest.
26 5. "Close friend" means any person, eighteen years of age or older,
27 who [presents an affidavit to an attending ph:ysician stating that he] is
28 a close friend of the patient [~,nd that he], or relative of the patient
29 (other than a spouse, adult child, parent, brother or sister) who has
30 maintained such regular contact with the patient as to be familiar with
31 the patient's activities, health, and religious or moral beliefs [and
32 stating the facts and circumstances that deirtOnstrate such familiarit:y]
33 and who presents a signed statement to that effect to the attending
34 physician.
35 9. "Hospital" means [a general hospital as defined :Ln subdivision ten
36 of section twsnt:y eight hundred one of thi,!5 chapter and a residential
37 health care facili~ as defined in subdivision three of section tlO'ent:y
38 . eight hundred one of this chapter--or] a hospital as defined in subdivi­
39 sion ten of section 1.03 of the mental hygiene law or a school named in
40 section 13.17 of the mental hygiene law.
41 19. "Patient" means a person admitted to a hospital [or, for the
42 ptlrpose of provisions herein governing nOllhospital orders not,to resus
43 citate, a person who has or ma:y be iSO!ltled a nonhospital order not to
44 resuscitate].
45 § 7. Section 2961 of the public health law is amended by adding a new
46 subdivision 6-a to read as follows:
47 6-a. "Domestic partner" means a person who, with respect to another
48 person:
49 (a) is formally a party in a do:mestic paJ:'tnership or similar relation-
5O§lpiE- .!li.1:JL_1:h~c_()t:h~:r:_p§:r:!3QI1.Lgrlt::§~§d..--l-I1.1:;9.Pl1:r:§l11~I'l1:t::"1:l:1§+Ci';ol'§lQ.t':t::h.§!
51 United States or of any state~,cal or foreigIl jurisdiction, or regis­
52 tered as the domestic partner of the other person with any registry
53 maintained by the employer of either party or any state, municipality,
54 or foreign jurisdiction; or
55(};>J... i§l ..~"~CiJ-+Y_:r:taq"gI1.:i,z e<:fCiJ:;Ci};>§I1.§:E'j,Q:h.Ci:r:Y..9:r:9."y§:r:_E!<:f P~:r;§l"I1..l1I1.c:iE!r

5 6 the other person's employment benEafits or health insurance; or
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1 (c) is dependent or mutually interdependent on the other person for
2 ~P91:j::L.i3.~..§yi.c:i§}}c::§_~Ll:::>Y-!:h~.to't:·i3.1-i1:Y~~ 1:1l§ qirq~13t-ap,c::_~~.i.!lci:i,9aj:.i.!lg ..<:l,
3 mutual intent to be domestic part.ners including but not limited to:
4 common ownership or joint leasing of real or personal property; common
5 householding, shared income or shared expenses; children in common;
6 signs of intent to marry or become domestic partners under paragraph (~

7 ():r:-.(l:::>L9~__1:Ili.13131.1l:>cii.y.i s i()!l.L_~:r:-1:!1,§!__J.g!lgthQf_1::hgpgJ:~()!l<:l,l_J:§!J.i3.1::i.Q!ll3!1,iP
8 of the persons.
9 Each party to a domestic partnership shall be considered to be the

10 domestic partner of the other party. "Domestic partner" shall not
11 include a person who is related to the other person by blood in a manner
12 1::hi3.1:: __ \"l()~.lA.l::>i3.:r:-1ll<:l,:r:-J:"i.~-9§!~()_1:l:l§! __91:l:l§!:r:-p~r s ~t:l.j.n N§"".¥o:t:"~._.f:l1::i3.1:g,_"J:)Q1ll~1:i.Q

13 partner" also shall not include any person who is less than eighteen
14 years of age or who is the adopted child of the other person or who is
15 related by blood in a manner that would bar marriage in New York state
16 to a person who is the lawful ~use of the other person.
17 § 8. Subdivision 1, paragraph (b) of subdivision 3 and subdivision· 4
18 of section 2963 of the public health law, subdivisions 1 and 4 as added
19 by chapter 818 of the laws of 1987 and paragraph (b) of SUbdivision 3 as
20 amended by chapter 23 of the laws of 1994, are amended to read as
21 follows:
22 1. Every adult shall be presumed to have the capacity to make a deci­
23 sian regarding cardiopulmonary resuscitation unless determined otherwise
24 pursuant to this section or pursuant to a court order[. A lack of capac
25 ity shall not be pzesumed fzo!'l the fact thaf:: a comt.littee of f::he pzopezty
26 oz consez oaf::oz has been appoinf::ed foz f::he adtl1f:: purstlanf:: f::o arf::icle
27 seventy seven oz sevenf::y eight of f::he !rtenf::al hygiene law, oz thaf:: a
28 guardian has been appoinf::ed ptlrsnant f::o arf::icle sevenf::een A of f::he
29 stlrzogate's cotlrt pzocedtlze act] or unless a guardian is authorized to
3 0 cl§c::i..g~_i3.b91l1:: _. l:lEa_<:l,J.1:l:l__<::.a.!'§.f9L_t.h§ CistU),,1:. __p.ur:gL<:l,!l1:_t~i3.:r:-1:i.c::J.§!§i.g1'lJ::Y=-QIl§gf
31 the mental hygiene law or article seventeen-A of the surrogate's court
32 R:t:"9<::§clllJ:§ .. ac:1::. . ':I'hgi3.1:t.encii.ng. PJ"lYf:li..c::l-i3.I1:;;!1,<:l,J.J._!l91: _.J:~J.YQJ:Lj:J"l§pre.l3~p=
33 tion stated in this subdivision if clinical indicia of incapacity are
34 present.
35 (b) If the attending physician [of a l;>atient in a genezal hospital]
36 determines that a patient lacks capacity because of mental illness, the
37 concurring determination required by paragraph (a) of this subdivision
38 shall be provided by a physician licensed to practice medicine in New
39 York state, who is a diplomate or eligible to be certified by the Ameri­
40 can Board of Psychiatry and Neurology or who is certified by the Ameri­
41 can Osteopathic Board of Neurology and Psychiatry or is eligible to be
42 certified by that board.
43 4. Notice of a determination that the patient lacks capacity shall
44 promptly be given (a) to the patient, where there is any indication of
45 the patient's ability to comprehend such notice, together with a copy of
46 a statement prepared in accordance with section twenty-nine hundred
47 seventy-eight of this article, and (b) to the person on the surrogate
48 list highest in order of priority listed, when persons in prior subpara­
49 graphs are not reasonably available[,. and (c) if f::he patienf:: is in oz is
50 f::ransferred from a menf::al hygiene facilii~y, f::o f::he facilif::y direcf::or].
51 Nothing in this subdivision shall preclude or require notice to more
52 than one person on the surrogate list.
53 § 9. Subdivisions 3 and 4 of section 2964 of the public health law
54 are REPEALED.
55 § 10. Paragraph (a) of subdivision 2 of section 2965 of the public
56 health law, as added by chapter 818 of the laws of 1987 and subpara-

http://nyslrs.state.ny.us/NYSLBDC1Ibstfrme.cgi?QUERYTYPE=SPECIAL+&SESSYR=... 2/25/2010



RETRIEVE

A. 7729--0 25

Page 25 of43

1 graphs (i), (ii), (iii), (iv), (v) and (vi) as redesignated and such
2 subdivision as renumbered by chapter 370 of the laws of 1991, is amended
3 to read as follows:
4 (a) One person from the following list, to be chosen in order of
5 priority listed, when persons in the prior [~tibparag~h~] subparagraphs
6 are not reasonably available, willing to make a decision regarding issu­
7 ance of an order not to resuscitate, and competent to make a decision
8 regarding issuance of an order not to resuscitate, shall have the
9 authority to act as surrogate on behalf of the patient. However, such

10 person may designate any other person on the list to be surrogate,
11 provided no one in a higher class: than the person designated objects:
12 ( i ) a [COllltLLi t tee of the pez ~on -or] g:ll§l.~Q.i,<:lJ"l_a.1.l:t:;,l1.()l'.":i.._2:§1Lt.9ci§Q:i,c!EL§l.l:>()1.lt.

13 health care pursuant to article eighty-one of the mental hygiene law or
14 a guardian of a person appointed [poz~oant-bo] under article seventeen-A
15 of the surrogate's court procedure act, provided that this paragraph
16 shall not be construed to require the appointment of a [comznittee of the
17 per~oll oz] guardian for the purpose of making the resuscitation deci­
18 sion;
19 (ii) the spouse, if not legally' separated from the patient, or the
20 domestic partner;
21 (iii) a son or daughter eighteen years of age or older;
22 (iv) a parent;
23 (v) a brother or sister eighteen years of age or older; and
24 (vi) a close friend.
25 § 11. Paragraph (c) of subdivision 4 and subdivision 5 of section 2965
26 of the public health law a~e REPEALED.
27 § 12. Paragraph (d) of subdivision 4 of section 2965 of the public
28 health law, as added by chapter 818 of the laws of 1987 and such subdi­
29 vision as renumbered by chapter 370 of the laws of 1991, is amended to
30 read as follows:
31 [~] JQl If the attending physician has actual notice of opposition
32 to a surrogate's consent to an order not to resuscitate b~ any person on
33 the surrogate list[, or, if the patient i~ in or i~ tran~fezred from a
34 mental h~giene facil:i:t~, b~ the fac:i:lit~ dizectoz], the [ph~~ic:i:an]

35 Pl1.ysi.c::i,<3,I'l shall submit the matter to th'2 dispute mediation system and
36 such order shall not be issued or shall be revoked in accordance with
37 the provisions_ of subdivision three of section twenty-nine hundred
38 seventy-two of this article.
39 § 13. Subdivision 2 of section 2966 of the public health law is
40 REPEALED.
41 § 14. Subdivision 3 of section 2966 of the public health law, as
42 added by chapter 818 of the laws of 1987, is amended to read as follows:
43 3. Notwithstanding any other provision of this section, where a deci­
44 sion to consent to an order not to resuscitate has been made, notice of
45 the decision shall be given to the patient where there is any indication
46 of the patient's ability to comprehend such notice[, except where a
4'7 detezmination ha~ been made pltlZ~oant tt, ~tibdivi~ion three of ~ection

48 twent~ nine hondred sixt~ foor of this art.te±e]. If the patient objects,
49 an order not to resuscitate shall not be issued.
50 § 15. Paragraph (c) of subdivision 2 of section 2967 of the public
51 health law is REPEALED.
52 § 16. Subdivision 1 of section 2970 of the public health law, as
53 amended by chapter 370 of the laws of 1991, is amended to read as
54 follows:
55 1. For each patient for whom an order not to resuscitate has been
56 issued, the attending physician shall review the patient's chart to
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1 determine if the order is still appropriate in light of the patient's
2 condition and shall indicate on the patient's chart that the order has
3 been reviewed[~

4 (a) for a patient, excltlding otlttpatients described in paragraph (b) of
5 this subdivision and alte:r:nate! level Qf ca:r:e patients, in a hospital,
6 other than a residential health c.are facili~, at least e'lle:r:y seven
7 days-;-
8 (b) for an otlLpatient whose, o:r:der not to :r:esuscitate is effective
9 !fhile the patient receives care in a hospital, each time the attending

10 physician examines the patient, whether in the hospital or elsewhe:r:e,
11 provided that the revie!f need not:. occu:r: more than once eve:r:y seven days,
12 -and
13 (c) for a patient in a :r:esidential health ca:r:e facility o:r: an alter
14 nate lel1el of ca:r:e patient in a hospi~] each time the patient is
15 required to be seen by a physician but at least every sixty days.
16 Failure to comply with this subdivision shall not render an order not
17 to resuscitate ineffective.
18 § 17. Section 2971 of the public health law is amended by adding a new
19 subdivision 3 to read as follows:
20 3. For purposes of this section, an order not to resuscitate issued by
21 a general hospital as defined in subdivision ten of section twenty-eig~

2 2 l.1.1.1Ildr~9,.('!1~.Q:Lt:.l.1.t_l:Lgh!'l-pt:.§,t::,g:t":!::lY_C3.J:'§~.i.<:i§I!t:..i.C3..l,.l.1.§C3.:l,t:.l.1._~C3.:t"§__t"~9_i_Ut:.Y-C3.~
23 defined in subdivision three of section twenty-eight hundred one of this
24 chapter, shall be deemed a hospital order not to resuscitate.
25 § 18. Subdivision 2 of section 2972 of the public health law, as
26 amended by chapter 370 of the laws of 1991, is amended to read as
27 follows:
28 2. The dispute mediation system shall be authorized to mediate any
29 dispute, including disputes regarding the determination of the patient's
30 capacity, arising under this article between the patient and an attend­
31 ing physician or the hospital that is caring for the patient and, if the
32 patient is a minor, the patient's parent, or among an attending physi­
33 cian, a parent, non-custodial parent, or legal guardian of a minor
34 patient, any person on the surrogate list, and the hospital that is
35 caring for the patient [and, whe:r:e Ule dispute involves a patient who is
36 in or is t:r:ansfe:r::r:ed f:r:om a mental hygiene facility, the facility di:r:ec
37 '1::=].
38 § 19. Subdivision 1 of section 2973 of the public health law, as
39 amended by chapter 577 of the laws of 1993, is amended to read as
40 follows:
41 1. The patient, an attending physician, a parent, non-custodial
42 parent, or legal guardian of a minor patient, any person on the surro­
43 gate list, the hospital that is caring for the patient and[, ill disptltes
44 involving a patient who is in o:r: .1s t:r:ansferred from a mental hygiene or
45 co:r::r:ectional facili~ ,] the facility di·rector, may commence a special
46 proceeding pursuant to article four of the civil practice law and rules,
47 in a court of competent jurisdiction, with respect to any dispute aris­
48 ing under this article, except that the decision of a patient not to
49 consent to issuance of an order not to resuscitate may not be subjected
50 to judicial review. In any proceeding brought pursuant to this subdivi­
51 sion challenging a decision regarding issuance of an order not to resus­
52 citate on ~he ground that the decision is contrary to the p~tient's

53 wishes or best interests, the person or entity challenging the decision
54 must show, by clear and convincing evidence, that the decision is
55 contrary to the patient's wishes incl~ding consideration of the
56 patient's religious and moral beliefs, or, in the absence of evidence of
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1 the patient's wishes, that the decision is contrary to the patient's
2 best interests. In any other proceeding brought pursuant to this subdi­
3 vision, the court shall make its determination based upon the applicable
4 substantive standards and procedures set forth in this article.
5 § 20. Section 2977 of the public health law is REPEALED.
6 § 21. Subdivision 1 of section 2978 of the public health law is
7 REPEALED and subdivision 2, as added by chapter 818 of the laws of 1987,
8 such section as renumbered by chapter 370 of the laws of 1991, is
9 amended to read as follows:

10 [2-:-J The commissioners of mental health and mental retardation and
11 developmental disabilities[, in c.onsultat::ion with t::he commissioner of
12 health,J shall establish such regulations as may be necessary for imple­
13 mentation of this article with respect to those persons in mental
14 hygiene facilities.
15 § 22. The opening paragraph of subdivision 1 of section 2979 of the
16 public health law, as added by chapter 818 of the laws of 1987, such
17 section as renumbered by chapter 370 of the laws of 1991, is amended to
18 read as follows:
19 The [colltmissioner of health, after constIltat::ion with t::heJ commission­
20 ers of mental health and mental retardation and developmental disabili­
21 ties[,J shall prepare a statement summarizing the rights, duties, and
22 requirements of this article and shall require that a copy of such
23 statement:
24 § 23. Subdivisions 3 and 4 of section 2984 of the public health law,
25 as added by chapter 752 of the laws of 1990, are amended and a new
26 subdivision 5 is added to read as follows:
27 3. Notwithstanding subdivision two of this section, nothing in this
28 article shall be construed to require a private hospital to honor an
29 agent's health care decision that the hospital would not honor if the
30 decision had been made by the principal because the decision is contrary
31 to a formally adopted policy of the hospital that is expressly based on
32 religious beliefs' or sincerely held moral convictions central to the
33 facility's operating principles and the hospital would be permitted by
34 law to refuse to honor the decision if made by the principal, provided:
35 (a) the hospital has informed the patient or the health care agent of
36 such policy prior to or upon admission, if reasonably possible; and
37 (b) the patient is transferred promptly to another hospital that is
38 reasonably accessible under the circumstances and is willing to honor
39 the agent's decision and pending transfer the hospital complies with
40 subdivi~:Lgn:r:iY:§!_()t"1::h:L~_§_§!qti():rl. If the agent is unable or unwilling
41 to arrange such a transfer, the hospital may intervene to facilitate
42 such a transfer. If such a transfer is not effected, the hospital shall
43 seek judicial relief in accordance with section twenty-nine hundred
44 ninety-two of this article or honor the agent's decision.
45 4. Notwithstanding subdivision two of this section, nothing in this
46 article shall be construed to require an individual as a health care
47 provider to honor an agent's health care decision that the individual
48 wotild not honor if the decision had been made by the principal because
49 the decision is contrary to the individual's religious beliefs or
50 sincerely held moral convictions, provided the individual health care
51 provider promptly informs the health care agent and the hospital of his
52 or her refusal to honor the agent's decision. In such event, the hospi­
53 tal shall promptly transfer responsibility for the patient to another
54 individual health care provider willing to honor the agent's decision.
55 The individual health care provider shall cooperate in facilitating such

http://nyslrs.state.ny.usINYSLBDC1/bstfrme.cgi?QUERYTYPE=SPECIAL+&SESSYR=... 2/25/2010



RETRIEVE

A. 7729--0 28

Page 28 of43

1 transfer of the patient and comply with subdivision five of this
2 §§!cti-Q:r:l.
3 5. Notwithstanding the provisions of this section or subdivision two
4 of section twenty-nine hundred eighty-nine of this article, if an agent
5 directs the provision of life-su.staining treatment, the denial of which
6 in reasonable medical judgment would be likely to result in the death of
7 :thg--P9-~i§!:rlt;L_Ci119l:lP:tt:Ci:L__()~.j·:r:lci,i,,,.i.c::i~Ci.lh§!Ci.lt:11....g9-~§!... p~(),,:i.deJ::: .... thCi1::..Q.Q§!..l:l..._:rlc>1:
8 wish to provide such treatment shall nonetheless comply with the agent's
9 decision pending either transfer of the patient to a willing hospital or

10 individual health care prov{der, or judicial review in accordance with
11 section twenty-nine hundred ninety-two of this article.
12 § 24. Section 2980 of the public health law is amended by adding a new
13 subdivision 9-a to read as follows:
14 9-a. "Life-sustaining treatment" means any medical treatment or proce­
15 dure without which the patient will die within a relatively short time,
16 as determined by an attending--physician to a reasonable degree of
1 7 Ill§lci:i.q~1-'."<::§l.J::::t.Cl.:i...:rlt:Y._X(),J;pu~()l:les _9.f.... thi§Ci:r:t:j.9:J.§!.I_C::<:l.~di.c>p..!11m9na,J;y.'-!"..§l_§~l:l __
18 citation is presumed to be a life sustaining treatment without the
19 necessity of a determination by an attending physician.
20 § 25. Paragraph 8 of subdivision (al of section 81.22 of the mental
21 hygiene law, as amended by chapter 438 of the laws of 2004, is amended
22 to read as follows:
23 8. [consent .to or refuse generall~ accepted routine or major medical
24 oz: dental tz:eatment sttbject to Ule pr,:>visions of subdivision (e) of
25 section 81. 29 of this az: ticle dealing with life sus taining LreaLment,
26 the guaz:dian shall make treabl1ent decision.! consistent with the findinqs
27 undez: section 81.15 of this az:ticle and in accordance with the patient's
28 wishes, includinq the paLient's z:eliqiou.! and lnoz:al beliefs, oz: if the
29 patient's wishes are noL known .and cannot be ascez:Lained wiLh ;reasonable
30 diligence, in accoz:dance wi th Ule pez:son' s bes t in Lez:es ts, including a
31 consideration of the digni~ and uniquene.!s of ever~ person, the possi
32 biliLy and extent of presez:ving the persoll's life, the presez:vation,
33 impz:ovement oz: restoration of the pez:soll's health or functioning, the
34 z:elief of the person's suffering, the advezse side effects associated
35 with the tz:eatment, any less int.rusive allLez:native tz:eabnents, and such
36 other concerns and values as a z:easonable pez:son in the incapacitaLed
37 person's CiZ:CutllS tances would wish to- c_onsiderJ (:i".)_.:f.9,J;_cfgq.i..l:l.:i.C>:r:lf>_:i..:r:l
38 hospitals as defined by subdivision eighi:een of section twenty-nine
39 hundred ninety-four-a of the public health law, act as the patient's
4 0 $J.l.£J:::c>g?lJ::e.pl:l,J;~..Ci:rlt:_t:C>~Cl.:rlci__$1.1l::>j§lqt: _to Ci,J;i:.:tq.1,.§l t:~emj::Y :rl:tne=C:::.Q..._g:f.__t:l1§!
41 public health law, and (ii) in all other circumstances, to consent to or
4 2J:::§!:fl:l$E3..... _.9§!:rl§l~CiJ.J.YCi.c::.C:E3Pt;§lc::iJ:::9~1::i.:rl'~Q~_Ill?l,j_C>.J:-Ill§lftiqCiJ.9,J;c::i§!Ilt:Cl.::I.1::J:::E3Ci1::IllE3:rlt:1
43 subject to the decision-making standard in subdivision four of section
44 twenty-nine hundred ninety-four-d of the plwlic health law;
45 § 26. Subdivision (el of section 81.29 of the mental hygiene law is
46 REPEALED.
47 § 27. The opening paragraph and paragraphs (al and (bl of subdivision
48 1 and the opening paragraph of subdivision 4 of section 1750-b of the
49 surrogate's court procedure act, the opening paragraph of subdivision 1
50 as amended and paragraphs (a) and (bl of subdivision 1 as added by chap­
51 ter 105 of the laws of 2007, the closing paragraph of paragraph (al of
52 subdivision 1 as amended by chapter 12 of the laws of 2009 and the open­
53 ing paragraph of subdivision 4 as added by chapter 500 of the laws of
54 2002, are amended to read as follows:
55 Unless specifically prohibited by the court after consideration of the
56 determination, if any, regarding a mentally retarded person's capacity

http://nyslrs.state.ny.usINYSLBDC1!bstfrme.cgi?QUERYTYPE=SPECIAL+&SESSYR=... 2/25/2010

---- ..._ ..._._..._-._----_...----~---_.-._~---_...



RETRIEVE

A. 7729--0 29

Page 29 of43

1 to make health care decisions, which is required by section seventeen
2 hundred fifty of this article, the guardian of such person appointed
3 pursuant to section seventeen hundred fifty of this article shall have
4 the authority to make any and all health care decisions, as defined by
5 subdivision six of section twenty-nine hundred eighty of the public
6 health law, on behalf of the mentally retarded person that such person
7 could make if such person had capacity. Such decisions may include deci­
8 sions to withhold or withdraw life-sustaining treatment[, as defined in
9 stlbdiuision (e) of seci::ion 81.29 of i::he meni::al h~giene law]. For

10 purposes of this section, "life-sustaining treatment" means medical
11 treatment, including cardiopulmonary resuscitation and nutrition and
12 hYQJ:CiUQI:lpJ:gyj"ci~cfPy__meCiP,§l ():LlIl§!cfj"c~J ... t:l:"§!<:'l.i;lIl§!p,t1-Whi-..9h .i_EL§l'l.l.~tCi:i..I:lj"I1.g

13 life functions and without which, according to reasonable medical judg­
14 ment, the patient will die within a re.1atively short time period.
15 Cardiopulmonary 'resuscitation is presumed to be life-sustaining treat­
16 ment without the necessity of a medical judgment by an attend~~­
17 qi~I1.. The provisions of this article are not intended to permit or
18 promote suicide, assisted suicide or euthanasia; accordingly, nothing in
19 this section shall be construed to permit a guardian to consent to any
20 act or omission to which the mentally retarded person could not consent
21 if such person had capacity.
22 (a) For the purposes of making a decision to withhold or withdraw
23 life-sustaining treatment pursuant to this section, in the case of a
24 person for whom no guardian has been appointed pursuant to section
25 seventeen hundred fifty or seventeen hundred fifty-a of this article, a
26 "guardian" shall also mean a family member of a person who (i) has
27 mental retardation, or (ii) has a developmental disability, as defined
28 in section 1.03 of the mental hygiene law, which (A) includes mental
29 retardation, or (B) results in a similar impairment of general intellec­
30 tual functioning or adaptive behavior so that such person is incapable
31 of managing himself or herself, and/or his or her affairs by reason of
32 such developmental disability. Qualified family members shall be
33 included in a prioritized list of said family members pursuant to regu­
34 lations established by the commissioner of mental retardation and devel­
35 opmental disabilities. Such family members must have a significant and
36 ongoing involvement in a person's life so as to have sufficient know­
37 ledge of their needs and, when reasonably known or ascertainable, the
38 person's wishes, including moral and religious beliefs. In the case of
39 a person who was a resident of the former Willowbrook state school on
4 0 l1<:l.J:'qh_..l?~Y'§!'Ilt:§!en til..LI1.j"I1.§!:t:_ee!"!..-h:tlIl.c.l.l="i:!cl,s~y_§!I1.t:jr=1::W()_CiIl.Q .. ... t:.h9s:_§!..:i,P,Q:i,yisi:tlCiJs;
41 who were in community care status on that date and subsequently returned
4 2 ~_W:i..J..J.QWPJ:'()()k ()J:_Ci_:r:§!_J.~t:§!<Lf~q:~+-:i,"ty ,wh() .. Ci:r:E:l._f:tlJ.).YJ;:§!EI:'§!§l§!Il.t:§!Q. .. Py1:,ll§!
43 consumer advisory board and who have no guardians appointed pursuant to
44 this article or have no qualified family members to make such a deci-
4 5§l:i,9Il.Lth€i!I1.Ci"g:t,lCl,:r:::cliaI1..'~l?11_Cl.:t,1 CiJ,s;c::> 1IlEi!Cl,Il.t:.h~LW: g:t, owJ:>:I':"9Qk_ ...CClIl._S::tlmer Cicfy:i,-
46 sory board. A decision of such family member or the Willowbrook consumer
47 advisory board to withhold or withdraw life-sustaining treatment shall
48 be subject to all of the protections, procedures and safeguards which
49 apply to the decision of a guardian to withhold or withdraw life-sus­
50 taining treatment pursuant to this section.
51 In the case of a person for whom no guardian has been appointed pursu­
52 ant to this article or for whom there is no qualified family member or
53 the Willowbrook consumer advisOlty board available to make such a deci­
54 sion, a "guardian" shall also mean, notwithstanding the definitions in
55 section 80.03 of the mental hygiene law, a surrogate decision-making
56 committee, as defined in article eighty of the mental hygiene law. All
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1 declarations and procedures, including expedited procedures, to comply
2 with this section shall be established by regulations promulgated by the
3 commission on quality of care and advocacy for persons with disabili­
4 ties.
5 (b) Regulations establishing the prioritized list of qualified family
6 members required by paragraph (a) of this subdivision shall be developed
7 by the commissioner of mental retardation and developmental disabilities
8 in conjunction with parents, advocates and family members of persons who
9 are mentally retarded. Regulations to implement the authority of the

10 Willowbrook consumer advisory board pursuant to paragraph (a) of this
11 subdivision may be promulgated by" the commissioner of the office of
12 J!lE:!!!~a.!~§!1::,a.~<ia.t:j,gIL.._anci_ci§!y§!J,gpllllE:!I1ta]"ci,il:>a.Pj-lj,1::,:i.E:!l:L_~i t.!:lCl.~y,iqE:!f:t"Q_J!l ... j::l:le
13 Willowbrook consumer advisory board.
14 The guardian shall have the affirmative obligation to advocate for the
15 full and efficacious provision of health care, including life-sustaining
16 treatment [a~ defined in ~t:tbdivi~ion (e) of ~ectoion 81.29 of tohe mentoal"
17 l~giefle law]. In the event that a guardian makes a decision to withdraw
18 or withhold life-sustaining treatment from a mentally retarded person:
19 § 28. Issues to be considered by the task force on life and the law;
20 special advisory committee. The New York state task force on life and
21 the law (referred to in this section as the "task force"), a body
22 created by executive order number 56 (issued December 20, 1984), shall
23 consider and make regulatory and statutory recommendations relating to
24 the family health care decisions act (article 29-CC of the public health
25 law, referred to in this section as the "FHCDA"), including the follow­
26 ing:
27 1. The task force shall consider whether the FHCDA should be amended
28 to incorporate procedures, standards and practices for decisions about
29 the withdrawal or withholding of life-sustaining treatment from patients
30 with mental illness or mental retardation or developmental disabilities,
31 and from patients residing in mental health facilities. The task force
32 shall form a special advisory committee to advise the task force in its
33 work under this subdivision. The special advisory committee shall
34 consist of six task force members, selected by the chair of the task
35 force, three persons selected by the co@nissioner of the office of
36 mental health, and three persons selected by the commissioner of the
37 office of mental retardation and developmental disabilities. The special
38 advisory committee shall solicit comments from a broader range of inter­
39 ested persons.
40 2. The task force shall consider whether the FHCDA should be amended
41 to apply to health care decisions in settings other than general hospi­
42 tals and residential health care facilities.
43 § 29. This act shall take effect immediately; provided that sections
44 orie through twenty-six of this act shall take effect on the first of
45 June next succeeding the date on which this act shall have become a law;
46 and provided further that effective immediately it shall be lawful for a
47 hospital, as defined in subdivision 18 of section 2994-a of the public
48 health law, as added by this act to adopt a policy that is consistent
49 with the requirements of article 29-CC of the public health law as added
50 by section two of this act or the mental hygiene law as amended by
51 sections twenty-five and twenty-six of this act and for a health care
52 provider to accept and carry out a health care decision in accordance
53 with such requirements for a patient in a hospital that has adopted such
54 policy.
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