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OPINION

fl I This appeal arises from a request for records submitted by plaintifl Lucy Parsons Labs

(LPL), under Illinois's Freedom of Information Act (Act) (5 ILCS 140/1 et seq. (West 2018)). LPL

is a self-described "collaboration between data scientists, transparency activists, artists, [and]

technologists working at the intersection of digital rights and on-the-street issues." As relevant to

this case, LPL sought from defendant, the City of Chicago Mayor's Office (City), a copy of the

City's ooaction plan" (Plan) regarding the public response to the verdict in the highly publicized
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murder trial of former Chicago police officer Jason Van Dyke. The City denied the request, and

LPL filed a complaint in the circuit court, seeking an order to compel production of the Plan. After

a hearing on the parties' cross-motions for summary judgment, the circuit court granted summary

judgment for the City, finding the entirety ofthe Plan exempt from disclosure under section 7(lXv)

of the Act (rd $ 7(lXv)). LPL now appeals, arguing that the circuit court erred in finding the entire

Plan exempt. For the following reasons, we agree with LPL and therefore remand to the circuit

court for further proceedings.

n2 r. BACKGROUND

fl 3 On October 9,2018, LPL submitted a request under the Act for "[a] copy of the [C]ity's

'action plan'created for Friday October 5,2018 regarding public response to the verdict in the

trial of Jason Van Dyke." The request referenced a report from the New York Times that the City

had developed a 150-page action plan for o'managing unrest in the case of an acquittal." The City

denied LPL's request, citing section 7(l)(v) ofthe Act. The City explained that it denied the request

because the Plan was "designed to respond to a potential attack upon the community's population,

including but not limited to details regarding the deployment of specialized resources, call

numbers, critical staff positioning and procedures for the handling and preparedness for operations

and emergency procedures." The City also stated that "fr]eleasing this information could enable

terrorists and criminals to know in advance where police, fire and other valuable [C]ity resources

will be," thereby allowing such people to "effect a strategy in advance for undermining or

otherwise targeting public safety efforts."

tT 4 On December 3,2018, LPL filed a complaint in the circuit court, seeking an order requiring

the City to produce the action plan. The City filed an answer, again contending that the Plan was

exempt from disclosure under section 7(1Xv).

-2-
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fl 5 The parties filed cross-motions for summary judgment. Attached to the City's motion were

affidavits from two Chicago Police Department officials involved in drafting the Plan: Anthony

Riccio, the First Deputy Superintendent, and Jill Stevens, the Commanding Officer of the Special

Events and Liaison Unit. Riccio and Stevens averred that the plan ooconsists of information

regarding the tactical operations of the event" such as "the deployment of specialized resources,

call numbers, critical staff positioning, and procedures for handling and preparedness of operations

and emergency situations." According to Riccio and Stevens, the plan also 'odescribes assembly

areas, command posts, and 'hot spots,'" which are areas that may need additional resources or

personnel during large scale events. Riccio and Stevens further averred that making such

information public would endanger public safety by allowing "terrorists and criminals to know in

advance where police, fire and other valuable [C]ity resources will be located.'o Lastly, Riccio and

Stevens stated that the Plan should not be released even after the Van Dyke verdict because much

of the information in the Plan was likely to be reused for future events.

11 6 In response, LPL argued that (1) section 7(1)(v) did not apply to the action plan because it

was "not an anti-terrorism plan" and (2) to the extent that section 7(1)(v) applied, the City had not

shown that "every single word on every page ofthe action plan is exempt under [s]ection 7(1)(v)."

Specifically, LPL contended that, even if the Plan contained some exempt information about

security and emergency tactics, the City was still required to produce any nonexempt contents of

the Plan, such as o'any general background information, introduction, or summary." LPL also

argued that "[a]ny table of contents or index," "[a]ny headers or titles generally describing the

content of sections," and "[a]ny sections defining words and explaining what various terms such

as 'command posts' or 'hot spots' mean are not exempt."

a-J-
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n7 After a hearing on the parties' cross-motions, the circuit court granted summary judgment

for the City, ruling that o'the plan as a whole is exempt" under section 7(lXv) and that the City

therefore had "no duty to redact" exempt information and produce nonexempt information. The

court issued a written order dismissing the case on September 19,2019.

fl 8 This appeal followed.

fl 9 Ir. ANALYSTS

fl l0 The issue on appeal is whether the requested Plan is exempt from production as a whole

under section 7(1)(v) of the Act or whether only a portion of the Plan is exempt such that the City

was required to redact any exempt material and produce the rest.

fl I I Whether a document is exempt from disclosure under the Act is a matter of statutory

construction subject to de novo review. Stern v. Wheaton-Watenville Community Unit School

District 200,233 Ill. 2d 396, 404 (2009). De novo review is also the standard because this appeal

arises from an order granting summary judgment.ld. Summary judgment is warranted only where

it is clear that-after reviewing the pleadings, depositions, and affidavits on file in the light most

favorable to the nonmoving party-there is no genuine issue of material fact and the moving party

is entitled to judgment as a matter of law. Kopchar v. City of Chicago,395 Ill. App. 3d 762, 766

(200e).

n 12 "The purpose of the [Act] is to open governmental records to the light of public scrutiny."

Bowie v. Evanston Community Consolidated School District No. 65,128 Ill. 2d373,378 (1989).

Under the Act, public records are presumed to be open and accessible, and the relevant public body

"shall make [them] available to any person" upon request subject only to the exceptions provided

in sections 7 and 8.5 of the Act. 5 LCS 140/3(a) (West 2018); see id. $$ 7, 8.5. The Act is to be

liberally construed in favor of disclosure, and the exceptions must be construed narowly so as not
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to defeat the statutory purpose of governmental transparency. In re Appointment of Special

Prosecutor,20lg IL 122949,!125. Where, as here, the requesting party challenges the denial of a

request in court, the public body bears the burden of demonstrating that the requested records fall

within the claimed exception through clear and convincing evidence. Stern,233 IlL 2d at 406.

fl 13 The relevant exception in this case is contained in section 7(lXv) of the Act, which applies

to

"[v]ulnerability assessments, security measures, and response policies or plans that are

designed to identiff, prevent, or respond to potential attacks upon a community's

population or systems, facilities, or installations, the destruction or contamination of which

would constitute a clear and present danger to the health or safety of the community, but

only to the extent that disclosure could reasonably be expected to jeopardize the

effectiveness of the measures or the safety of the personnel who implement them or the

public. Information exempt under this item may include such things as details pertaining

to the mobilization or deployment of personnel or equipment, to the operation of

communication systems or protocols, or to tactical operations." 5 ILCS A0l7(l)(v) (West

201 8).

fl 14 We find that the City met its burden in establishing that some parts of the requested Plan

were exempt under section 7(lXv). For example, Riccio and Stevens averred that the Plan was

created to respond to a potential attack on the community and included such things as "the

deployment of specialized resources, call numbers, critical staff positioning, and procedures for

handling and preparedness of operations and emergency situations." This is core information

exempt under section 7(1)(v).

-5-
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fl l5 However, the City's position that the presence of this information necessarily makes the

entire Plan exempt is untenable. When interpreting the Act, like any statute, we begin with its plain

language. Special Prosecutor, 2019 IL 122949, fl 23. Critically, the plain language of section

7(1)(v) states that response plans are exempt for disclosure,"but only to the extent that disclosure

could reasonably be expected to jeopardize the effectiveness of the measures or the safety of the

personnel who implement them or the public." (Emphasis added.) 5 ILCS U\l7(l)(v) (West

201S). Thus, section 7(l)(v) plainly contemplates that some information in a response plan might

be exempt, but only to the extent necessary to ensure public safety and the success of the plan.

'11 16 Nevertheless, the City argues that the phrase "to the extent that" in section 7(l)(v) should

read as "where," thus "limit[ing] the scope of section 7(1Xv) to security plans, but only where

disclosure would jeopardize aplan's efficacy or a person's safety."l Essentially, the City proposes

replacing "to the extent that" with o'if." However, we decline to rewrite the statute in this way or

depart from the plain meaning by adding a limitation not intended by the legislature. See People

ex rel. Birkett v. Dockery,235 Ill. 2d 73,81 (2009) ("It is a cardinal rule of statutory construction

that we cannot rewrite a statute, and depart from its plain language, by reading into it exceptions,

limitations, or conditions not expressed by the legislature.").

n l7 Additionally, although we need not resort to other cannons of statutory construction where,

as here, the language of the statute is clear and unambiguous, we note that the City's interpretation

of section 7(l)(v) would render the "but only to the extent" clause meaningless. Policemen's

Benevolent Labor Committee v. City of Sparta,2020 IL 125508, flfl 14 ("In interpreting a statute,

a court should not render any part meaningless or superfluous."). It is difficult to imagine any

I This argument was contained in the City's sur-reply, which we granted the City leave to file on
March 22,2021.
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security measures or response plan for an attack where publicly disclosing the details of resource

and personnel deployment beforehand would not undermine either the effectiveness of the plan or

the safety of those who implement it. Thus, under the City's construction, response plans will

effectively be exempt wholesale in every case, notwithstanding the 'obut only to the extent" clause

in the statute.

fl l8 On the other hand, our interpretation that the information in a response plan is exempt only

to the extent it is critical to the overall safety and effectiveness of the plan not only conforms to

the plain language of section 7(1)(v) but also to the fundamental principle that courts should

construe the Act liberally in favor of transparency and apply the exemptions to disclosure

narrowly. Southern lllinoisan v. Illinois Deportment of Public Health,2lS Ill. 2d 390, 423-24

(2006). Additionally, even if we were to find the language of the "but only to the extent" clause to

be ambiguous, we would still resolve all doubts in favor of disclosure in light of the public policy

underlying the Act. Dumke v. Cily of Chicago,2013IL App (lst) 121668,n23.

fl l9 Having determined that the requested Plan is likely a mix of both exempt and nonexempt

information, we conclude that the circuit court erred in granting summary judgment for the City.

Our supreme court has explained that "the mere 'commingling' of exempt and nonexempt material

does not prevent a public body from disclosing the nonexempt portion of the record." Stern,233

Ill.2d at4l2. Rather, the Act itself provides that, when a requestor seeks a record that contains

both exempt and nonexempt information, 'othe public body may elect to redact the information that

is exempt" and "shall make the remaining information available for inspection and copying." 5

ILCS 14017(1) (West 2018). Notably, the public body's duty to redact the exempt information and

produce the nonexempt information remains even where the redactions would leave the requestor

with nothing useful. Heinrich v. White,2012IL App (2d) I 10564, flfl 19, 24 (reversing the grant
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of summary judgment for the defendant and remanding to determine whether the requestor still

wanted the redacted records where the information in the requested records was largely, but not

entirely, exempt). While this may well be the case here, we agree with LPL that the City has not

met its burden to show that redaction of the Plan should not be required. Summary judgment was

therefore unwarranted at this stage.

n20 Our disposition is consistent with the somewhat analogous case of Kelly v. Village of

Kenilworth,2019IL App (lst) 170780. There, this court interpreted section 7(lxd) of the Act,

which, similar to the structure of section 7(l)(v), exempts records created for law enforcement

purposes "but only to the extent" that disclosure would interfere with enforcement proceedings or

obstruct an ongoing investigation. 5 ILCS 10/7(lXd) (West 2018). We found that although the

records in question pertained to an ongoing investigation, the statute did not support the

defendant's "generic approach" of claiming total exemption, even where 'oat least a significant

portion of their investigative files would interfere with law enforcement proceedings or obstruct

and ongoing criminal investigation." Kelly,2019IL App (lst) 170780, fl 39. Consequently, we

reversed the grant of summary judgment in the defendant's favor and remanded so that the

defendant could either (l) prove that redacting the 'othousands of documents" in question was

rrnduly burdensome or (2) "make the extensive redactions required by section 7(lXd)." Id, nn39,

50.

n 2l Accordingly, we reverse the circuit court's grant of summary judgment and remand so that

the City may redact from the Plan any information that "could reasonably be expected to jeopardize

the effectiveness ofthe measures or the safety ofthe personnel who implement them or the public,"

and then produce whatever remains unless another exemption applies. We also note that, while not

required in every case, the circuit court has the option of reviewing the Plan in camerato determine

-8-
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which redactions are necessary and which information is nonexempt.5 ILCS 140/11(0 (West

2018) (stating that the courtooshall conduct such in camera examination of the requested records

as it finds appropriate to determine if such records or any part thereof may be withheld under any

provision of this Act"); illinois Education Ass'n v. Illinois State Board of Education, 204 Ill. 2d

456,470-71 (2003) ("[IJn camero review by the circuit court is the most effective way for the

public body to objectively demonstrate that the exemption claimed does, in fact, apply.").

n22 III. CONCLUSION

nn For the reasons stated, we reverse the circuit's grant of summary judgment for the City and

remand for further proceedings not inconsistent with this opinion.

n24 Reversed and remanded.
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OPINION

lT 1 This case arises out of plaintiff-appellee Charles Green's 2015 request, pursuant to the

Freedom of Information Act (FOIA) (5 ILCS 140/l et seq. (West 2014)), to the Chicago Police

Department (CPD) for all closed complaint register files (CR files) concerning all Chicago police

officers. When the CPD failed to respond to his request, Mr. Green filed suit in the circuit court of

Cook County, seeking, inter alia, an order directing the CPD to produce the requested files. While

Mr. Green's lawsuit was pending in the circuit court of Cook County, an injunction was also in

place in that court, prohibiting the CPD from releasing any CR files over four years old from the

date of any FOIA request. The trial court continued Mr. Green's lawsuit while the injunction that

prohibited the release of any files over four years old was being litigated. This court ultimately

vacated the injunction in 2016.
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nZ h 2018, following the vacatur of the injunction, Mr, Green and CPD filed cross motions

for summary judgment in the circuit court of Cook County related to Mr. Green's pending

complaint seeking to obtain the CR files after the CPD ignored his initial FOIA request. On January

10,2020, the trial court granted Mr. Green's motion for summary judgment, denied the CPD's

motion, and ordered the CPD to turn over all CR files dated 1967 -20 1 I . (The court had previously

ordered the CPD to turn over the CR files dated 2011-2015.)

fl 3 On appeal, the CPD argues that (l) the trial court lacked jurisdiction to order it to produce

files that were subject to an injunction at the time that they were requested and (2) the couft erred

in rejecting its belated claim that producing 48 years of closed CR files would be unduly

burdensome. For the following reasons, we reverse the judgment of the circuit court of Cook

County.

n4 BACKGROUND

fl 5 In 1986, Mr. Green was convicted of four counts of murder, aggravated arson, residential

burglary, home invasion, armed robbery, and armed violence, arising out of a quadruple homicide.

Mr. Green, who was 16 years old at the time of the crimes, was sentenced to life imprisonment.

Following Mr. Green's conviction, the lead detective who had investigated the homicide was found

to have coerced inculpatory statements from arrestees and abused those in custody on several

occasions. There was no specific finding related to this detective regarding Mr. Green. Mr. Green

was released from custody in 2009 after numerous appeals, but his conviction stands.

fl 6 On November 18, 2015, Mr. Green, through counsel, sent a FOIA request to the CPD,

seeking "any and all closed complaint register files that relate to Chicago Police Officers." When

the CPD did not respond to this request, Mr. Green filed suit in the circuit court of Cook County

-2-
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on December 4,2015.In his complaint, Mr. Green alleged that the CPD violated FOIA by failing

to produce the requested documents or otherwise respond to his request. He sought, inter alia, an

order requiring the CPD to produce the requested records with any exempted material redacted.

n7 The CPD answered Mr. Green's complaint and admitted that it had not responded to Mr.

Greenos initial FOIA request. The CPD also asserted two affirmative defenses, arguing (1) that

several documents or portions of documents encompassed in Mr. Green's request were exempt

from production because they contained private or personal information and (2) that it was barred

from producing CR files over four years old pursuant to an injunctive order in an unrelated case

that was in place at the time of Mr. Green's FOIA request.

fl 8 The injunctive order to which the CPD referred in its answer to Mr. Green's lawsuit, arose

out of litigation between the Fraternal Order of Police (FOP), the City of Chicago (City), and the

CPD. That litigation was prompted by an August 2014 FOIA request to the CPD by the Chicago

Tribune (Tribune) and the Chicago Sun-Times (Sun-Times). The Tribune and the Sun-Times

requested a list of names of police officers who had received at least one complaint dating back to

1967, along with the CR number of the complaint. The City informed the FOP that it intended to

release the requested information. In response, the FOP sought to enjoin the City from producing

CR files dating back to 1967 pursuant to any FOIA requests. The FOP cited a provision in the

collective bargaining agreement between the City and the FOP, requiring the City to destroy CPD

files over four years old.

fl 9 A preliminary injunction was entered in December 2014 that prohibited the release of a list

of police officers against whom there were complaints that were over four years old as of the date

of the Tribune and Sun-Times's FOIA request. A second preliminary injunction was entered in
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May 2015. That injunction more broadly prohibited the City and the CPD from releasing any CR

files more than four years old as of the date of any FOIA request. The issue of whether the City

had violated the collective bargaining agreement by not destroying CPD CR files that were more

than four years old was brought to arbitration while the injunction was still in effect. And one year

later, an arbitrator ruled that the City had violated the collective bargaining agreement by

preserving outdated CR files and disciplinary records. The arbitrator ordered the City to purge its

records of all police misconduct investigations and discipline that were more than five years old.

fl 10 The City appealed both the December 2014 and the May 2015 preliminary injunctions.

This court vacated both injunctions as against public policy. Fraternal Order of Police, Chicago

Lodge No. 7 v. City of Chicago,2016IL App (1st) 143884, flfl 35-40. Subsequently, this court also

vacated the arbitration award that had ordered the files destroyed, finding it to be against public

policy, City of Chicogo v. Fraternal Order of Police, 2019 IL App (1st) 172907, flfl 37-40. That

decision was later affirmed by our supreme court. City of Chicago v. Fraternal Order of Police,

Chicago Lodge No. 7,2020LL l2483l,nn$-44.

fl 1l For case management purposes and due to the pending FOP litigation, the trial court had

consolidated Mr. Green's instant lawsuit with the FOP case that sought to enjoin the release of

files older than four years. That consolidation lasted until January 10,2018, at which time the court

set a schedule for dispositive motions in the instant case. In March 2018, the CPD moved for partial

summary judgment, arguing that Mr. Green was only entitled to the CR files that were not subject

to the injunction. Specifically, it argued that it should only have to produce CR files dated after

2011, or four years prior to Mr. Green's 2015 request. In its motion, the CPD also acknowledged
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that when it failed to respond to the request within five business days pursuant to FOIA, it'taived

its right to deny Plaintiff s request on the grounds that it was unduly burdensome."

n n On July 25,2018, the trial court denied the CPD's motion for summary judgment, despite

finding that the CPD did not wrongfully fail to produce the CR files dated 1967-201I at the time

they were requested. The trial court further ordered the parties to confer with each other to

determine a schedule for production of the CR files dated from 20ll-2015, as those files were not

subject to the injunction. Then, in September 2018, the trial court ordered the CPD to produce the

CR files dated 201 l-2015 by December 31, 2018.

U 13 Between July 2018 and February 2019, the parties filed cross-motions for summary

judgment. During this time, the CPD did not turn over any CR files dated 20lI-2015. At an April

5,2019, hearing on the parties' pending motions, including a motion by Mr. Green to compel the

CPD to produce the files dated 20ll-2015, the CPD stated that it was working on creating an

online data portal for the files dated 2011-2015 but was still in the process of reviewing and

redacting relevant fi les.

1l l4 With regard to the issue of production of the 1967-2011 files, the trial court agreed that the

CPD could not be sanctioned for withholding the files dated 1967-2011, sinceo at the time they

were requested, the CPD was prohibited from releasing them by the injunctions that were then in

place. Nevertheless, the trial court held that once the injunctions were lifted, there was no reason

why Mr. Green should be required to submit a new FOIA request to access the files. Instead, the

court again ordered the parties to work together to determine a schedule for producing the CR files

dated 1967-2011. The trial court did not rule on the parties' cross motions for summary judgment

-5-
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at that time, stating it needed more details on the "practicalities," but indicated it would probably

grant both parties' motions in part.

fl 15 Over the next eight months, the parties filed several motions. The CPD filed a motion to

reconsider the trial court's ruling of April 5, which ordered the parties to work together to

determine a schedule for production of the files dated 1967-2011. Mr. Green moved twice to

compel compliance with the court's April 5, 2019, order, invoking the court's contempt power, in

light of the CPD's failure to comply with the trial court's previous December 31,2018, deadline

for production of the CR files dated20ll-2015.

'1T l6 The trialjudge who had issued the April 5,2019, order retired from the bench in the midst

of the proceedings. On January 10,2020, the trial court, with a new judge presiding, issued an

order disposing of all pending motions in the case. In that order, the trial court held that the April

5 order contained sufficient findings to resolve the parties' cross motions for summary judgment.

To that end, the court entered summary judgment in favor of Mr. Green and against the CPD,

describing it "as a ministerial act." The court further denied CPD's motion for reconsideration.

Finally, the court granted, in part, Mr. Green's motion to compel after finding that the CPD

willfully and intentionally failed to comply with the court's order to produce the files dated 2011-

2015. The trial court imposed a $4000 civil penalty against the City. The trial court ordered CPD

toproducethesefiles dated1967-20lLby December3l,2020,withoutspeciffingtherateatwhich

they were to be produced. On the other hand, with respect to the CR files dated2011-2015, the

court ordered CPD to produce them at a rate of at least 3000 files per month until production was

complete.

-6-
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n n On March 16,2020, the trial court granted the CPD's motion for a finding that there was

no just reason for delaying appeal of the January 10,2020, order, which granted Mr. Green's

motion for summary judgment and denied the CPD's motion for summary judgment. The trial

court stayed production of the CR files dated 1967-201 I pending the outcome of this appeal.

1T 18 ANALYSIS

,11 l9 We note that we have jurisdiction to review this matter, as the CPD filed a timely notice of

appeal following the trial court's finding that there was no just reason for delaying appeal of its

January 10,2020, order. See Ill. S. Ct. R. 304(a) (eff. Mar. 8,2016); R. 303 (eff. July 1,2017).

120 This appeal concerns only the order granting summary judgment in favor of Mr. Green and

directing the CPD to produce the CR files dated 1967-2011. In order to prevail on a motion for

summary judgment, the moving party must show there is no genuine issue of material fact and it

is entitled to judgment as a matter of law. 735 ILCS 5/2-1005(c) (West 2018). We review the trial

court's grant of summary judgment de novo. Gary v. City of Calumet City,2020 IL App (lst)

191812,n26.

nT The dispositive issue on appeal in this case, is whether the trial court had jurisdiction to

order the production of the 1967'2011 records after it determined that the CPD did not improperly

withhold those records at the time they were requested. Resolution of this issue turns on section

1 I of FOIA, which allows any person who is denied access to public records by a public body to

file suit for injunctive or declaratory relief.5ILCS rulllI(a) (West 2018). (Significantly, the

failure to timely respond to a FOIA request is considered a denial. Id. $ 3(d).) Section 11(d) goes

on to vest the trial court with 'Jurisdiction to enjoin the public body from withholding public

records and to order the production of any public records improperly withheld from the person
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seeking access." Id. 5 ll(d). From this, it follows that the court may only order production of

public records if they are "improperly withheld." See In re Appointment of Special Prosecutor,

2019 rL t22949,n 57 .

n22 At the outset, we must determine the point in time at which a court should evaluate the

propriety of a public body's decision to withhold documents. The question is whether the decision

should be evaluated at the time the FOIA request is denied or at some later stage of litigation,

depending on the circumstances. Courts confronting this issue have overwhelmingly considered

whether the documents requested were improperly withheld at the time the decision to withhold

was made. For example, in Bonner v. United States Department of State, 928 F.2d 1148, ll49

(D.C. Cir. 1991), the plaintiff filed a FOIA request with the United States State Department.r The

State Department produced a number of the requested documents in full but released 1033

documents with partial redactions based on FOIA exemptions. Id. To test the validity of the

redactions, the parties agreed to a sampling procedure in which the plaintiff would choose 63 out

of the 1033 partially redacted documents for which the State Department would prepare an index

summarizing the withheld information in those documents and the reason for the withholding.ld,

When the State Department provided the index to the plaintiff, it addressed only 44 of the 63

documents, because, during the time between the plaintiff s FOIA request and the preparation of

the index of representative documents, l9 of the 63 documents were no longer classified and could

be released in full. Id. The plaintiff argued, in relevant part, that given that approximately one-

third of the sample documents were declassified, one-third of the partially-redacted documents

rBecause of the similarity of the lllinois FOIA and the federal FOIA, Illinois courts frequently
look to federal case law in construing the Illinois FOIA. See .br re Appointment of Special Prosecutor,
2019 tL 122949,\ 55.

8-



t-20-0574

that were not part of the sample must also have become declassified during that time period and

could also be released in full. Id. at1153. The Court of Appeals agreed but held that it would not

require the State Department to " 'follow an endlessly moving target,'" and reprocess the 1033

partially redacted documents to determine which ones were no longer classified. 1d (quoting

Meeropol v. Meese,790 F.2d 942,959 (D.C. Cir. 1986)). The court explained that requiring an

agency to "adjust or modify its FOIA responses based on post-response occurrences could create

an endless cycle ofjudicially mandated reprocessin 9." Id. at 1152.

1t23 Similarly, in Lesar v. (lnited States Department of Justice, 636 F.2d 472, 479 (D.C. Cir.

1980), the defendant initially withheld certain classified documents otherwise responsive to the

plaintiff s FOIA request, but by the time the plaintiff appealed the lower court's decision, some of

those withheld documents were declassified. The Court of Appeals rejected the plaintiffs

argument that it was entitled to those subsequently declassified documents, holding that it would

assess the agency's decision to withhold the documents under the circumstances that existed at the

time the decision was made. Id. at 480 see also Americon Civil Liberties Union v. National

Security Agency,925 F.3d 576, 601 (2d Cir. 2019) (rejecting plaintiff s argument that it should

order agency to reprocess documents based on new disclosures that postdated agency's initial

FOIA decision on basis that FOIA decision should be evaluated as of time it was made). Those

cases provide clarity for our determination in the case before us. Specifically, the propriety of a

response must be jud ged at the time the decision denying the FOIA request was made.

n24 Having determined that we should evaluate the CPD's response to Mr. Green's FOIA

request at the time it was made, we next consider whether the 1967-201 I CR files were improperly

withheld as of November 2015. In May 2015, an injunction was issued enjoining and ordering the

-9-
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CPD "in connection with any Freedom of Information Act requests, not to release any Complaint

Register Files (CR Files) more than four years old as of the date of the request." Given that the

CPD implicitly denied Mr. Green's FOIA request in November 201S-when it failed to respond

to the request-the CPD maintains that, therefore, it did not improperly withhold the CR files prior

to November 2011. We agree.

n25 The supreme court in In re Appointment of Special Prosecutor examined the relationship

between a FOIA request that was at odds with a court-ordered injunction. In that case, our supreme

court, relying on GTE Sylvania, Inc. v. Consumers Union of the United States, Inc., 445 U.S. 375

(1980), held "where a circuit court with personal and subject-matter jurisdiction issues an

injunction, the injunction must be obeyed, however erroneous it may be, until it is modified or set

aside by the court itself or reversed by a higher court." In re Appointment of Special Prosecutor,

2019IL 122949, t[64. Therefore, our supreme court concluded that o'a lawful court order takes

precedence over the disclosure requirements of FOIA." Id. n 66.

n26 In this case, it is undisputed that the trial court had personal and subject matter jurisdiction

over the parties to the injunction. Accordingly, the CPD was required to obey the May 2015

injunction and could not release the 1967-201I CR files when requested by Mr. Green in

November 2015. It is immaterial that the injunction was subsequently vacated because, as

discussed suprann22-24, we evaluate the public body's decision to withhold documents at the

time the body responded to the request. Because the CPD did not improperly withhold the 1967-

201 I CR files at the time of its (implicit) response, we conclude that the trial court improperly

ordered the CPD to produce those files ln2020, pursuant to the original FOIA request.

-l0-
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n27 For his part, Mr. Green argues that the injunction was void and did not have to be obeyed.

But this argument rests on an erroneous reading of our decision in Fraternol Order of Police,2016

IL App (1st) 143884. In that case, we overturned the May 2015 injunction. We held that there was

no legal basis to issue an injunction prohibiting the release of CR files over four years old from

the date of a FOIA request, as the collective bargaining agreement mandating such destruction of

records over fouryears old violated FOIA and Illinois public policy. Id. n55. That ruling is nol

tantamount to a finding that the injunction was void. See In re M.W.,232lll.2d 408,414-15 (2009)

(void order is one entered by court lacking jurisdiction). Therefore, we reject Mr. Green's

argument that the injunction was void and, thus, did not prohibit the CPD from releasing the

requested files.

,U 23 Because we conclude that the trial court erred in ordering the CPD to produce the 1967-

2011 CR files pursuant to the original request, we need not determine whether the court also emed

in refusing to allow the CPD to belatedly raise FOIA's undue burden exemption.

n29 CONCLUSION

,11 30 For the foregoing reasons, we reverse the judgment of the circuit court of Cook County.

11 3l Reversed.

n32 PRESIDING JUSTICE DELORT, dissenting:

fl 33 This case concerns what a court should do when a public body denies a Freedom of

Information Act (FOIA) request, but the public body is under a court order to not release the

requested records. As our supreme court explained in In re Appointment of Speciol Proseclilor,

2019IL 122949,\ 66,ooa lawful court order takes precedence over the disclosure requirements of

FOIA." Thus, a public body may refuse disclosure of the documents when a court order bars their

- 11-
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release. This case presents a question not resolved in In re Appointment of Special Prosecutor,

which is whether a requestor has a remedy if a court is in the midst of hearing a lawsuit seeking

release of public records and the injunction upon which the public body had relied has now been

vacated. The majority concludes that because the public body did not "improperly withhold" the

documents in first instance (see 5 ILCS 140/11(d) (West 2018)), the circuit court erred in requiring

the City to release records to Green. While everyone agrees that there is no longer any court order

in place barring disclosure of the public records Green seeks, he must now start over with a new

FOIA request and return to the "back of the line." This not only delays the disclosure of documents

to Green, it allows the City to assert exemptions that it failed to raise in the first instance. I

respectfully disagree with this result.

lt 34 The Illinois FOIA contains a detailed, explicit declaration of legislative intent. See id. $ l.

This declaration explains that it is the public policy of Illinois that: (l) "all persons are entitled to

full and complete information regarding the affairs of government and the official acts and policies

of those who represent them as public officials and public employees"; and (2) o'access by all

persons to public records promotes the transparency and accountability of public bodies at all

levels of government. It is a fundamental obligation of government to operate openly and provide

public records as expediently and efficiently as possible in compliance with this Act." Id.ltfurther

states

"Restraints on access to information, to the extent permitted by this Act, are

limited exceptions to the principle that the people of this State have a right to full

disclosure of information relating to the decisions, policies, procedures, rules,

standards, and other aspects of government activity that affect the conduct of
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government and the lives of any or all ofthe people. The provisions ofthis Act shall

be construed in accordance with this principle. This Act shall be construed to

require disclosure of requested information as expediently and efficiently as

possible ***." Id.

fl 35 When construing a statute, a court "may consider the reason for the law, the problems

sought to be remedied, the purposes to be achieved, and the consequences of construing the statute

one way or another." Board of Education of the City of Chicago v. Moore,202l lL 125785,n20

(citing Chicago Teachers (Inion, Local No. I v. Board of Education of the City of Chicago,2072

IL 112566, tl 15). As our supreme court has recently explained:

"We note at the outset that the primary goal in construing a statute is to

ascertain and give effect to the legislature's intent, and the best indicator of that

intent is the language of the statute itself. [Citation.] But a court will not read

language in isolation; it will consider it in the context of the entire statute.

[Citation.] It is also proper to consider not only the language of the statute but the

reason for the law, the problem sought to be remedied, the goals to be achieved,

and the consequences of construing the statute one way or another. fCitation.]

Additionally, we must presume that the legislature did not intend to produce absurd,

inconvenient, or unjust results." Carmichael v. Laborers' & Retirement Board

Employees' Annuity & Benefit Fund, 201 8 IL 1227%, n 35.

1136 When it denied Green's request, the City of Chicago correctly honored the injunction

barring release of the records in question. However, by the time the circuit court heard Green's

lawsuit, the injunction had been vacated, and it no longer barred City from releasing the records.

-13-
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The City admits that it failed to respond to Green's FOIA request, and its failure to do so is rather

inexplicable. Had the circuit court ruled in favor of the City, it would have, in essence, revived an

injunction from another case that was no longer in force or effect. That result would have been

directly at odds with the explicit purposes of FOIA, which favor ooexpedient[ ] and efficient[ ]"

disclosure. 5 ILCS 140/1 (West 20 I 8). It would also violate the principle, outlined in Carmichael,

that a statute should not be construed to obtain an absurd result.

n37 While Illinois courts generally look to cases involving the federal Freedom of Information

Act when construing the parallel state law (see supral22 n.l), that rule is not inflexible. Unlike

the Illinois FOIA, the federal FOIA does not contain a declaration of legislative purpose, much

less one as robust as the one contained in section I of the Illinois FOIA. Compare 5 ILCS 140/l

(West 2018) with 5 U.S.C. $ 552 (2018). While federal courts have looked to the legislative history

ofthe federal FOIA to discern that Congress intended to promote disclosure by enacting the federal

FOIA (see, e.g., Milner v. Department of the Navy,562 U.S. 562,565 (2011), they were not

construing a law with an expansive declaration of intent such as that contained in the Illinois FOIA.

Therefore, I do not find authorities such as Bonner, American Civil Liberties Union, or Lesar to

be conclusive as to the issue presented here. See suprann22-23.

fl 3S Construing the "improperly withheld" language in FOIA in light of its guiding principles

promoting disclosure of public records leads me to the conclusion that Green was entitled to a

remedy under FOIA. Therefore, I do not believe that the circuit court erred in requiring the City to

disclose the records in question. I would affirm the judgment below and require the City to disclose

the records which Green seeks.
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Ct. Cook County). Between July 2016 and March 2018,

the OAG entered into settlement agreements with all of
the manufacturers for a total of nearly $50 rnillion. Each

settlement agreement states that the agreement will not

become final until such time as the circuit court enters a final
judgment providing, inter alia, that the settlement funds be

distributed to eligible claimants "within the discretion of the

Illinois Attorney General" and each of the CRT manufacturers

are dismissed with prejudice. As of yet, the circuit court has

not entered such an order.

Ian H. FISHER, Esq., Plaintiff-Appellant,

V,

The OFFICE OF the ILLINOIS ATTORNEY

GENERAL, BY its Attorney General,

Kwame RAOUL, Defendant-Appellee.

No. r-zo-ozz5

I

Opinion filed: March t2,2o2!

Appeal from the Circuit Court of Cook County. No. 19 CH

6649, Honorable Raymond W Mitchell, Judge, presiding.

OPINION

ruSTICE HOFFMAN delivered the judgment of the court,

with opinion.

*1 fl I The plaintiff, Ian H. Fisher, Esq., appeals fronr an

order of the circuit court of Cook County, which denied

his motion for summary judgment and granted sumntary

judgment in favor of the defendant, the Office of the Illinois

Attorney General (OAG), on its cross-motion. On appeal. the

plaintiff argues that the circuit court erred in finding that the

records he requested from the OAG pursuant to the Illinois

Freedom of Information Act (FOIA or the Act) (5 ILCS l10i I

et seq. (West 2018)) were exempt from disclosure. For the

reasons that follow, we affirm.

tf 2 The following factual recitation is derived fi'orn the

pleadings, motions, and exhibits of record.

fl 3 In the fall of 2012, the OAG fied a parens patriae acrion

against several Cathode Ray Tube (CRT) manufactttrers,

alleging that they conspired to fix prices on certain pro(lLrcts

resulting in overcharges to Illinois consumers. See The '\rate

of lllinois v. Llitachi, Ltd., et a/., No. 12-CH-35266 rCir.

fl 4 On November 20,2017, the circuit couft entered an order

on a joint motion for approval of a notice plan. In its order, the

court approved the contents ofthe settlement notices prepared

by the OAG, preliminarily approved of the publication notice

plan, and authorized the OAG to use settlement funds to pay

Kurtzman Carson Consultants (KCC) to implement the notice

plan and administer the claims process. Subsequently, KCC

published the settlement notice to the public.

fl 5 The plaintiffin the instant case represents several clients

that submitted claims as part of the CRT settlement. Each

of the plaintiffs clients filled out the claim form indicating

that they purchased the CRT products in Illinois during

the relevant time frame and either resided in Illinois or

were incorporated or headquartered in lllinois. After several

communications with KCC, the plaintiff was informed that

the majority of his clients' claims did not meet the eligibility
requirement because they did not purchase the CRT products

"for use" in Illinois. When the plaintiff asked KCC about the

requirement that the CRT product must have been purchased

for use in the state, KCC responded: "Per the AG's direction,

and as referenced in the Notice, eligible purchases must be

for use in the state of lllinois." The plaintiff next contacted

the OAG directly, arguing that the "use" requirement was

contrary to the language of the settlement agreements, the

claim fom, the purpose of the Illinois Antitrust Act, and

relevant case law construing the Illinois Antitrust Act and

sirnilar state laws. On February 22,2019, the OAG responded

to the plaintifl rejecting his contentions.

o2 n 6 On April 8,2019, the plaintiff sr"rbmitted a FOIA

request to the OAG, seeking certain records related to the CRT

settlernent. Relevant to this appeal, the plaintiff requested the

following records:

"All communications between the Office of the Attorney

General and the Class Settlernent Adrninistratoq KCC

Class Action Services LLC, concerning the eligibility
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requirernents for the submission of claims for the Class

Settlement in the Illinois CRT Settlement.

All communications with the Office of the Attorney

General concerning whether a claimant in the lllinois CRT

Settlement is required to establish that a CRT or CRT

Product was either used in Illinois or purchased for use in

Illinois.

All cornrnunications from the Office of the Attomey

General to the Class Settlement Administrator, KCC Class

Action Services LLC, instructing that one or more claims in

the Illinois CRT Settlernent be denied or found deficient."

fl 7 The OAG denied the plaintiffs request for records, citing

section 7(l)(0 of the Act, also known as the deliberative

process exemption. Section 7(1X0 of the Act exempts from

disclosure "[p]reliminary drafts, notes, recourmendations,

memoranda and other records in which opinions are

expressed, or policies or actions are formulat"6 *xx." (5

ILCS 140/7(1)(f (West 2018)). In its denial letter, the OAG

stated that the responsive records "consist of communications

between this office and outside consultants written for the

purpose of planning courses of action with regard to assessing

claims. These records are predecisional."

compiled by or for a pr,rblic body in anticipation of a criminal,

civil or adrninistrative proceeding upon the request of an

attorney advising the public body **x." 5ILCS la0l7(l)(rr)
(West 2018).

lf l0 On October 7,2019, the OAG filed an index of the

responsive records, pursuant to the plaintiffs motion made

under section ll(e) of the Act (5 ILCS 140/11(e) (West

2018)). Thereafter, the OAG filed its amended affirmative

defenses in which it now asserted that all responsive

communications were exempt frorn disclosure under both

sections 7(1)(0 and 7(l)(m) of the Act. As to section 7(l)(m)
of the Act, the OAG now asserted that the responsive records

were exempt because they "include materials prepared by [the
OAGI or by KCC for [the OAG] for pu{poses of evaluating

claims for the settlement proceeds, addressing challenges by

claimants to KCC's initial deteminations, and developing a

final distribution plan after all clairns are audited that fthe
OAG] will present for final approval 1s ths ssg6 xxx."

*3 fl 11 Both parties then moved for summary judgment.

The plaintiff argued that he was entitled to summary

judgment because the requested records did not fall within

the deliberative process exernption as they were neither inter

or intra-agency material, nor predecisional and deliberative

agency material. He also argued that the requested records

do not fall within section 7(1)(m) of the Act because he

requested only communications between the OAG and KCC,

not "materials" that the OAG asked KCC to prepare.

tf l2 The OAG filed a cross-motion for summary judgment,

arguing that the responsive records were exempt from

disclosure under both sections 7(1X0 and 7(l)(m) of the

Act. In support of its cross-motion, the OAG attached two

affidavits: one frorn Blake Harrop, the lead prosecuting

attomey for the CRT litigation, and one from Andrew Perry

the senior project manager for KCC.

Jl 13 Flanop averred that KCC was retained "to evaluate

claim fonns and other tnaterial submitted by claimants in

support of their claims and to provide to the OAG its opinions,

analysis, and recommendations as to the validity of the clairns

in light of the eligibility requirerxents established by the

OAG." Harrop acknowledged that the "vast majority" of
clairns did not require the OAG's day-to-day involvement,

but he explained that KCC regularly advised the OAG

regarding tlre status of the clain.rs process and the OAG

became directly involved when an issue arose, or a claimant

objected to KCC's initial determination. Harrop also stated

fl 8 On May 31, 2019, the plaintiff filed a two-count

complaint, seeking declaratory and injunctive relief based

upon the OAG's denial of his FOIA request. In count I,

he sought an order declaring that (l) he had a right to the

production of the requested records pursuant to section 2(c)

of the Act (5ILCS 140i2(c) (West 2018));(2) the requested

records do not fall within the disclosure exemption listed

under section 7(1Xf) of the Act (5 ILCS fa0l7(1X0 (West

2018)); and (3) he is cntitled to reasonable attorney fees

and costs. In count II, he sought an order declaring that the

OAG violated the Act bv withholding the requested records,

enjoining the OAG from tr"rrther withholding the records, and

granting attorney fees and costs pursuant to section ll(i) of
the Act.

fl 9 On August 1,2019, the OAG filed its answer and

affirmative defenses to the plaintiffs complaint, asserting

that the responsive recolds are exempt from disclosure under

section 7(1)(f) of the Acr (5ILCS 14017(1)(t) (West 2018)).

The OAG also asserted that some of the responsive records

were prepared "for purposes of responding to attempts by

certain parties to inten ene" in the CRT litigation and are

therefore exempt from clrsclosure under section 7( I )(rn) of the

Act, which exernpts fronr disclosure "materials prepared or
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that "[i]t has always been the understanding between OAG

and KCC that whether to accept or deny a claim and, if
accepted, the allowed amount of the claim were subject

to final determination by the OAG." Peny avered that

KCC perfonned the following functions for the OAG as

claims adrninistrator: reviewed claim forms, applied criteria

to detect possible fraud, evaluated the reasonableness of
a claimant's techniques to estimate the number of CRT

products purchased, handled telephone and email inquiries

from claimants and audited claims. Perry explained that KCC

makes the "initial determination about whether a claim should

be paid," but "the OAG has the discretion to make changes to

KCC's recommendation."

'lf 14 On January 28,2020, the circuit court entered an order

denying the plaintiffs rnotion for summary judgment and

granting summary judgment in favor of the OAG on its
cross motion. In its written decision, the court concluded

that responsive records were exempt from disclosure under

section 7(1)(f) of the Act. Specifically, the court found that

"KCC was retained to provide analysis and recommendations

in furtherance of the OAG's objective to distribute settlement

proceeds," and therefore, the responsive documents were

intra-agency material. The coufl rejected the plaintiffs

argument that the material was not predecisional, finding

instead that "KCC's work for the OAG and all of the

communications resulting therefrom relate to a pending

decision regarding to whom to distribute the settlement

proceeds." The court also rejected his argument that KCC's

work was a "ministerial application of objective feligibility]
criteria," noting that it was belied by the affidavits attached to

the OAG's motion, which described the deliberative functions

that KCC performed. Having found that the OAG properly

withheld the materials under section 7(1X0 of the Act, the

court concluded that it did not need to detetmine whether the

responsive records were also exempt nnder section 7( l)(m) of
the Act. This appeal followed.

*4 fl l5 On appeal, the plaintiff argues that the circuit coutt

erred when it found that the records he requested were exempl

under the Act. He, therefore, asks this court to reverse the

circuit court's order granting the OAG's cross-motion for

summary judgment and enter judgrnent in his favor.

fl 16 Summary judgment is appropriate when "the pleadings,

depositions, and admissions on file, together with the

affidavits, if any, show that there is no genttine isslte as

to any material fact and that the rrroving party is entitled

to a judgment as a matter of law." 720 ILCS 5/2-1005(c)

(West 2018). When, as here, the parties file cross-motiorts for

summaly judgment, "they concede the absence of a genuine

issue of material fact, agree that only questions of law are

involved, and invite the court to decide the issues based on

the record." Stevens v. McGuireWoods LLP,2015lL 118652,

fl ll, 398 lll.Dec. 13, 43 N.E.3d 923. Notwithstanding, the

"filing of cross-motions for summary judgment does not

establish that there is no issue of material fact, nor does it

obligate a court to render summary ju dgment." Pielet v. Pielet,

2012IL 112064,1128, 365 lll.Dec. 491,918 N.E.2d 1000. Our

review of the circuit court's ruling on a motion for summary

judgment is de novo. Stevens,2015 \L 118652, fl 11, 398

Ill.Dec. 13, 43 N.E.3d 923.

fl 17 FOIA is based upon the policy that persons must be

given complete access to information "regarding the affairs

of government and the official acts and policies of those who

represent them as public officials and public employees * *
*." 5 ILCS 140/l (West 2018); American Federation of State,

County and Mwticiltal Employees, AFL-UO (AFSCME) v.

County of Cook, 136 lll. 2d 334, 341, 144 tll.Dec. 242,

555 N.E.2d 361 (1990). Like its federal counterpart, FOIA

requires full disclosure unless the desired information is

exempted under clearly delineated statutory language. Lieber

v. Southern lllinois University, 279 111. App. 3d 553, 560,

216 lll.Dec. 221, 664 N.E.2d ll55 (1996); see also U.,S.

Departntent of Delbnse v. Federal Labor Relations Authority

et al. (FLRA), 510 U.S. 487 , ll4 S.Ct. 1006, 127 L.F,d.2d325

(1994). When the government claims an exemption, it must

prove that the exernption applies by clear and convincing

evidence. 5 ILCS 140/l l(0 (West 2018).

fl l8 In the instant case, the OAG initially denied the plaintiffs

request claiming that the responsive records were exempt

frorn disclosure under section 7(lX0 of the Act. In its
amended affirmative defenses, the OAG asserted that the

responsive documents were exempt frorn disclosure under

both sections 7( I )(0 and 7( I )(m) of the Act. The court below

for.rnd that the docr.rments were exempt under section 7(lXf)
of the Act and, therefore, did not reach the issue of whether

they were also exerrpt under section 7(1)(m) of the Act.

We address first the OAG's contention that the responsive

documents are exempt under section 7(lX0 of the Act.

fl l9 Section 7(lX0 of the Act states that the

government is entitled to withhold "preliminary drafts,

notes, recor.l-unendations, nrentoranda and other records in

which opinions are expressed, or policies or actions are

fonnulated ***." 5 ILCS 140/7(l)(f) (West 2018). This
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provision is "the equivalent of the 'deliberative process'

exemption found in section 552(bX5) of the federal Freedon.r

of Information Act, which exernpts from disclosure inter-

and intra-agency predecisional and deliberative material."

Harwood v. McDonough, 344 Ill. App. 3d 242, 241,

219 lll.Dec. 56, 799 N.E.2d 859 (2003). The deliberative

process exemption expresses the public policy favoring the

confidentiality of predecisional materials and "is intended

to protect the communication process and encourage frank

and open discussion alnong agency employees before a final

decision is made." Id. at 248, 279 lll.Dec. 56, 799 N.E.2d

859. Thus, in order to be exempt under this provision, the

responsive materials must be both (l) inter or intra agency

and (2) predecisional and deliberative.

claiming an exemption, specifically addressing the requested

docnments in a manner allowing for adequate adversarial

testing. Watkins v. McCarthy,2012 IL App (lst) 100632, 1l

13,366Ill.Dec. 640, 980 N.E.2d 733. "The trial courl shall

require the agency to create as full a public record as possible

concerning the nature of the documents and the justification

for nondisclosure without compromising the secret nature of
the inforrnation." Baudin v. City of Crystal Lake, 192 lll.
App. 3d 530,542,139 lll.Dec. 554,548 N.E.2d 1110 (1989).

Furthermore, a public body can satisfy its burden only by

providing objective indicia that an exemption applies under

the circumstances. See lllinois Education Ass'n v. Illinois
Board of Edttcation,204 lll. 2d 456, 410,274III.Dec. 430,

791 N.E.2d s22 (2003).

Jf 23 Pursuant to section ll(f) of the Act, the circuit court

"shall conduct such in carnera examination of the requested

records as it finds appropriate to determine if such records

or any parl thereof may be withheld under any provision of
this Act." 5 ILCS 140/11(0 (West 2018); Illinois Education

Ass1r.,204 lll. 2d 456, 469,274 I1l.Dec. 430,791 N.E.2d

522 (2003). Our supreme court has interpreted this section to

mean "the circuit couft need not conduct in camera review

where the public body meets its burden of showing that the

statutory exemption applies by means of affidavits." Illinois
Education Ass'n., 204 Ill. 2d at 469,274 lll.Dec. 430, 791

N.E.2d 522."Affidavits submitted by an agency are accorded

a presurnption of good faith." (Internal quotations omitted.)

BlueStar Energy Servs., Inc. v. Illinois Com. Cotnm'n,374111.

App.3d 990,997,313I11.Dec. 153,871 N.E.2d 880 (2007).

Affidavits will not suffice, however, "if the public body's

claims are conclusory, merely recite statutory standards, or

are too vague or sweeping." 1/linois Education As.s1t. ,204 lll.
2d at 469,274111.Dec. 430,191N.E.2d 522.

jl 24 After reviewing the OAG's supporting affidavits, we

conclude that they are not conclusory or vague and are,

therefore, sufficient to carry its burden of proving that the

responsive records are intra-agency materials. Harrop stated

in his affidavit that the OAG could have handled all aspects

of the clairns process internally, but it instead hired KCC to

initially evaluate submitted claims and provide its "opinions,

analyses, and recomrnendations as to the validity of the

clair.ns in light of the eligibility requirements established by

the OAG." According to Harrop, KCC regularly discusses

matters relating to the settlernent claims with the OAG,

inch.rding issues that arise with particular clairns. Perry further

elaborated on KCC's role in the clairns process, stating in his

affidavit that KCC "reviewed claim fonns, applied criteria

*5 fl 20 As to the first requirement, that the materials

must be either inter or intra agency, there is no dispute

that the communications between the OAG and KCC are

not inter-agency materials, as KCC is an olrtside consultant

and not a govemment agency. However, communications

between government agencies and an outside consultant may

be considered intra-agency material for the purposes of the

deliberative process exemption if the outside consultant's

analyses and recommendations "played essentially the same

part in an agency's process of deliberation as documents

prepared by agency personnel might have done." Harwood

v. McDonough, 344 Ill. App. 3d 242,248,219 Ill.Dec. 56,

799 N.E.2d 859 (2003) (quoting Departntent of the Interior
v. Klantath Water Users Protective Ass'n.,532 U.S. l, 10,

121 S.Ct. 1060, 149 L.8d.2c187 (2001)). Forcomrnunications

with outside consultants to qualify as "intra-agency," the

consultant may not represent independent interests of its own

apart from those of the agency. Harwood,344 ll1. App. 3d at

248, 219 Ill.Dec. 56, 799 N.E.2d 859.

fl 21 The plaintiff maintains that the requested materials are

not intra-agency material because KCC was hired by the OAG

to perform an administrative function, not to provide expert

advice. The OAG responds that the plaintiffs contentions

ignore the affidavits it attached in suppofi of its cross-

motion for summary judgrnent, averring that KCC provided

it with analysis and recommendations regarding to whom to

distribute the settlement proceeds, which it will ultimately use

to create the final settlement distribution plan. We agree with

the OAG.

ll22To dernonstrate that the requested records fall within an

exemption, and to assist the court in making its determination,

a public body rnust provide a detailed explanatiorr for
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to detect possible fraud, evaluated the reasonableness of a

claimant's teclrniques to estirnate the number of CRT products

purchased, handled telephone and email inquiries from

claimants, and audited clairns." We conclttde, therefore, that

KCC perforrned essentially the same function in the OAG's

deliberative process as the OAG would have perfonned if it
had chosen to perform the preliminary review of each claim.

We also conclude that, in perfotming this function, KCC

represented only the interests of the OAG. Accordingly, the

responsive materials constitute intra-agency material for the

purposes of the deliberative process exemption.

*6 'll 25 The plaintiff nevertheless contends that the

"contract" between the OAG and KCC, along with several

comments made by the OAG and KCC in the CRT litigation,

refutes the OAG's "after-the-fact attempts to shoehorn"

its relationship with KCC into the deliberative process

exemption. According to him, the contract confinns that KCC

was nothing more than "a third parry hired to perform an

adrninistrative function." He also points out that both the

OAG and KCC made certain prior statements suggesting

that KCC alone was responsible for determining a claimant's

eligibility. Essentially, the plaintiffs argument is that the

OAG's affidavits should be viewed with suspicion. We find

the plaintiffls contentions in this regard unavailing.

!l 26 To begin, we reiterate that affidavits are assumed to be

in good faith. BltteStar Energt Servs., Inc.,374l1l. App. 3d

at 997 ,313 lll.Dec. 1 53, 871 N.E.2d 880. Moreover, contrary

to the plaintiffs contentions, there is nothing in either the

contract ol in the prior statements it cites that is at odds with

the affidavits of Harrop and Perry. For example, the contract

states, under scope of services, that KCC will "ensure that

all settlernent agreement requirements have been satisfied and

approve or deny individual class claims" and then "provide

the appropriate parties with the approved claimants list,

including the distribution calculations for each claim." The

contract also states that KCC would notify claimants whose

clairns were rejected. Put simply, this general description of
KCC's services does not conflict with the affidavits. Both the

contract and the affidavits acknowledge that KCC would be

lesponsible for initially determining a claimant's eligibility

based on tl.re requirements supplied by the OAG, which the

OAG would then use to help it prepare a final distribution plan

to subrnit to the circuit court. The affidavits rnerely provide a

rnore detailed look at how KCC went about perfonning that

fr,rnction.

127 Theplaintiff also argues that, even if the commuuications

between KCC and the OAG are intra-agency rnaterial, they

still fall outside ofthe deliberative process exernption becattse

they do not contain predecisional and deliberative material.

"[T]o qualify for the deliberative process exelnption, a

document must be both predecisional in the sense that it is
actually antecedent to the adoption of an agency policy, and

deliberative in the sense that it is actually related to the process

by which policies are formulated." Chicago Trihrne Co. v.

Cook County Assessor's Office,2018 IL App (1st) 170455, fl

28, 424Ill.Dec. 758, 109 N.E.3d 872.

fl 28 According to the plaintiff, the withheld records do

not contain predecisional rraterial because the OAG already

made its final decision regarding to whom to distribute

the settlement proceeds when it entered into the settlement

agreements and published the settlement notice. He also

contends that the determination as to whether specific

claimants meet the eligibility requirements set forth in
the notice is an administrative decision, not a dcliberative

one. The OAG responds that publication of the settlement

notice did not end its deliberative process because it

still needed to determine which claimants satisfied the

eligibility requirements and what amount each claimant was

owed. According to the OAG, that deliberative process

is not final until it submits a distribution plan to the

circuit court for approval, per the terms of the settlement

agreements. The OAG also responds that the plaintiffs

contention that determining whether claimants are eligible is

an administrative decision, not a deliberative one, ignores the

affidavits of Harrop and Peny. We once again agrcc with the

OAG.

ll 29 Each of the individual settlement agreenrents state

that the terms of the agreement are not final trntil such

time as the circuit coufi enters a final judgrrent providing,

inter alia, that the settlement funds be distributed ro eligible

claimants "within the discretion of the Illinois Attorney

General" and each of the CRT manufacturers are disrnissed

with prejudice. As Hanop stated in his affidavit. the OAG

has not yet submitted the final distribution plan to the

court. Consequently, no final determination has l.cen made

regarding wltich claimants met the eligibility reclltirements

and what amount they are owed. We conclude, thelr-fore, that

the requested communications between the OAC and KCC

are predecisional because they are antecedent to the OAG

adopting and subrnitting a final distribr.rtion plan to rhe circuit

court.
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*7 fl 30 We also find that the responsive records are

deliberative rnaterial because the commtlnications between

the OAG and KCC are related to the process by which the

OAG forrnulates its policies. According to the settlement

agreements, the OAG is responsible for developing a plan to

distribute the settlement funds to eligible claimants. Although

the published notice set forth requirements for participation

in the settlement, the final distribution plan necessarily

requires a determination as to which claimants satisfied those

requirements and what amount they are owed. Rather than

evaluate each of the claims on its own, the OAG retained

a third party, KCC, to make an initial detetmination subject

to its approval. To that end, KCC reviewed claims and then

made recommendations to the OAG, involving the OAG

directly only when there was an issue, or a claimant objected

to the initial determination. We conclude, therefore, that the

records responsive to the plaintiffs request are part of the

OAG's process for creating its final distribution plan in the

fl 33 Affimed.

CRT litigation. Accordingly, the OAG properly withheld the

records under section 7(lX0 of the Act.

Jl 3l Having so detcmined, we need not address whether the

records were also exempt from disclosure under section 7(1)

(m) of the Act.

fl 32 Based on the foregoing analysis, we affirm the judgment

of the circuit court of Cook County.

Justices Cunninglram and Rochford concurred in the

judgment and opinion.

All Citations

--- N.E.3d ----, 2021 IL App (lst) 200225, 2021 WL 948641

End of l)*cutxe*i (} 2021 Th*ry:,.lrr Reul*rs. No claim to originai U.$
Gr:vernm*ilt Wcrks
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UNPUBLISHED OPINION. CHECK COURT RULES

BEFORE CITING.

NOTICE: This order was filed under Supreme

Court Rule z3 and is not precedent except in the
limited circumstances allowed under Rule zg(eXr).

Appellate Court of Illinois, First District,
SECOND DIVISION.

Rodney LOVE, Plaintiff-Appellant,
v.

CITY OF CHICAGO and Ralph

Price, Defendants-Appellees.

No. r-r9-zz68

I

March g,2o2t

Appeal from the Circuit Courl of Cook County. No. 16 CH

317, The Honorable Eve M. Reilly, Judge Presiding.

ORDER

JUSTICE PUCINSKI delivered thejudgment of the court.

*1 fl I Held: Where the plaintiff failed to present claims

of error that were supported by well-reasoned argument,

relevant legal authority, and citations to the record, there was

no basis on which to reverse the trial court's grant of summary

judgrnent in favor of defendants on plaintiffs con.rplaint

alleging violations of the Illinois Freedom of Inforrnaiion Act.

fl 2 This matter arises from plaintiff, Rodney Love's,

complaint for declaratory and injr"urctive reliel. In that

complaint, plaintiff alleged that defendants, thc City of
Chicago ("City") and Ralph Price, general counsel for the

Chicago Police Department ("CPD"), violated thc lllinois

Freedom of Infonnation Act ("FOIA") (5 ILCS l40ll et

se4. (West 2014)) by failing to respond to two rcqucsts

he submitted to the CPD. The trial court granted sulltlrl?lJ

judgment in favor of defendants on plaintiffls clartns, and

plaintiff now appeals. For the reasons that follow, u e affirtn.

tf 4 In January 2016, plaintiff filed his complaint in tl.tis matter.

In that complaint, plaintiff alleged that he had subrnitted two

FOIA requests-one in September 2015 and one in October

2015-to the CPD, requesting all information and evidence

related to the murder of Lyphus Pouncy, for which plaintiff

was prosecuted and convicted. At the tirne that plaintiff filed

his complaint, defendants had not responded to plaintiffs

requests.

!J 5 Plaintiffs two FOIA requests appear to be substantially

identical, and in a reply plaintiff filed to defendants' answer,

plaintiff acknowledged that the two requests were the same,

except that the October 2015 request also included an

additional paragraph that requested any plea deals or contracts

made by someone named Christopher Young during plea

negotiations.

tl 6 In September 2016, defendants filed a tnotion for

summary judgment, arguing that they had, since the filing

of plaintiffs complaint, produced the requested records

and, therefore, plaintiffs claims had been rendered moot.

In support, defendants attached the affidavit of John

McDonald. In that affidavit, McDonald, a civilian Freedom

of Information Officer with the CPD, averred that after

receiving plaintiffs request, he identified the "RD [Record

Division] numbers" associated with the Pouncy murder: HH

632040 (the arest/case report file) and HH 610681 (the

area file). McDonald requested and received the area file

from the Detective Division of the CPD, which included

forensic report information. McDonald also requested and

received from the CPD Records Division the arrest/case

reporl file. McDonald also ordered photographs from the CPD

Forensics Services Photo Lab Unit. That Unit verified that

the reqr.rested photographs had been located, but McDonald

was still awaiting delivery of the photographs at the tirne of
his affidavit. He forwarded all of the responsive documents

to the City's Law Department. According to the nrotion for

summary judgment, McDonald forwarded a total of I 19 pages

to the Law Department. Upon receipt, the Law Departrnent

ru.rade redactions to those records pursuant to FOIA and then

sent all I l9 pages to plaintiff on September 8, 20 16.

*2 n 7 In response to defendants' motion for summary

judgment, plaintiff argued that McDonald's affidavit was

insufficient, because it did not state how nrar.ry pages he

forwarded to the Law Depafiment. He also argued tl.rat

defendants failed to produce an affidavit from defense counsel

or solleone else that attached the docurnents that were

produced to plaintiff. Accordingly, plaintiff argr-red that hisfl 3 BACKGROUND
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claims were not moot becattse defendants had not fulfilled

their obligations with respect to his FOIA requests.

U S The trial court agreed with plaintiff, concluding that

McDonald's affidavit did not comply with Supreme Court

Rule l9l(a) in that it did not attach the documents on which

McDonald relied, namely, the documents that McDonald

believed to be responsive to plaintiffs FOIA requests. For

that reason, the trial court struck McDonald's affidavit and

denied defendants' motion for summary judgment without

prejudice to filing an amended motion for summary judgment

that provided an update on the outstanding photographs and

attached a proper affidavit.

fl 9 In October 2017, defendants filed a second motion for

summary judgment. again arguing that plaintiffs claims had

been rendered moot by defendants' production ofdocuments

to plaintiff. In supporl, defendants attached the affidavits of
Sarah Brown, Wioletta Muzupappa, and Philip Santell.

fl 10 In her affidavit, Brown, a civilian Public Information

Officer with the CPD, averred that upon reviewing plaintiffs

FOIA requests, she observed that plaintiffs requests were for

records related to the rnurder case of Pouncy and plaintiffs

arrest for that murder. Based on her experience as a FOIA

officer, Brown detelmined that most of the records sought by

plaintiff would be located in the investigative file maintained

by the Bureau of Dctectives. Using the RD number assigned

to the murder case-HH61068l-and the system the CPD

uses to track FOIA requests, Brown learned that the

records associated with HH610681 had been previously

requested by a different FOIA officer. Neverlheless, to ensure

completeness of thc response to plaintiffs requests, Brown

started the record -eathering process anew. Brown requested

the full investigatir,c file for HH610681 from the Bureau of
Detectives and the photographs frorn the Photographic Unit.

Officer Wioletta Muzupappa with the Bureau of Detectives

sent the full investrgative file associated with HH6l068 l.
Due to their age, the photographs needed to be printed from

negatives and, as of'thc date of Brown's affidavit, had not yet

been received fi'om the Photographic Unit. Brown then went

through each paragraph ofplaintiffs requests and avered that

responsive documents to most of plaintiffs specific requests

would be found in the produced investigative file. The only

exceptions were rcquests that were so vague that Brown

could not conduct searches for responsive docutnents, the

photographs Brown had requested and not yet received, and

documents related to plea deals, with which the CPD is not

involved and possessed rro responsive records.

fl 1l With respect to plaintiffs requests for " 'CR' cornplaint

reports,"l Brown observed that plaintiff did not provide any

specific information regarding whose CR files were sought.

Usually, without names, the CPD was unable to process such

requests. Using the CPD's FOIA request tracking system,

however, Brown was able to locate a previous FOIA request

plaintiff had made that listed 13 names. Brown cornpared

those l3 names against names found in the investigative file

on the Pouncy murder and found that the names matched. As

a result, Brown retrieved the CR records that had been sent to

plaintiff in response to his previous FOIA request.

*3 fl 12 Brown forwarded the investigative file to the Law

Depafiment for redaction of FOIA exempt material. She did

not remove any documentation from the file before sending

it to the Law Department. Brown averred that a copy of
the CPD's FOIA response to plaintiff was attached to her

affidavit.

tf 13 In her affidavit, Wioletta Muzupappa, a CPD officer

assigned to the Bureau of Detectives, avered that she

was contacted by Brown regarding plaintiffs FOIA request.

From Brown, Muzupappa learned that the RD number

assigned to plaintiffs case was HH610681. Using that

number, Muzupappa determined that the file was stored at

headquarters. She then pulled the file from headquarters

storage. Upon examination of the file, she determined that

it was the file plaintiff had requested. She forwarded the

entire file to Brown. She received a copy of the file after

Assistant Corporation Counsel Philip Santell had redacted

FOIA exernpt materials. Other than the redacted infonnation,

the records attached to Muzupappa's affidavit were a trtte and

accurate copy ofthe records that she had pulled and provided

to Brown.

lJ 14 In his affidavit, Santell averred that he received the

investigative file and previous FOIA request response from

Brown. He reviewed those documents and made redactions

pursuant to applicable FOIA exemptions. On October 11,

2017, he mailed to plaintiff a cover letter explaining the

redactions and a copy ofthe records he had received fi'om the

CPD. Attached to his affidavit were copies of the records and

cover letter he mailed to plaintiff.

ll l5 According to defendants' second rnotion for summary

judgrnent, the documents provided to plaintiff in response to

his FOIA requests on October 11, 20 17, totaled 152 pages.

Those 152 pages did not inch.rde the photographs requested
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by plaintiff, as they had not yet been received as of the

time the second motion for summary judgment was filed.

Defendants represented, however, that they would provide

those photographs to plaintiff as soon as they were ready.

fl 16 In response to the second motion for summary

judgment, plaintiff argued that Brown's affidavit stated that

the photographs were not completed, Muzupappa's affidavit

did not state that the redacted file she received from Santell

was the entire file that she sent to Brown, and that Santell's

affidavit did not state that Santell sent the entire file except for
redacted information to plaintiff and it did not identify what

information was withheld and for what reason. Plaintiff also

argued that he was only provided four years' worlh of CR/

RL2 records, fingerprint and other forensic evidence reports

were missing, the pages of the documents attached to the

affidavits were not numbered, text messages and emails were

not provided, defendants improperly redacted names in the

records, and the photographs provided were in black and

white and not color.

fl 17 In their reply in support of their second motion for
summary judgment, defendants argued, among other things,

that at the time defendants responded to plaintiffs FOIA

requests, there was in effect an injunctive order in another

case that prevented defendants from releasing CR records

that were more than four years old. In the reply, defendants

also noted that on December 13, 2017, after they had been

developed, color copies of the requested photographs were

produced to plaintiff.

*4 fl 18 On August 10, 2018, the trial court granted

defendants' second motion for summary jr.rdgment in

part and denied it in part. In doing so, the trial court

broke the documents requested by plaintiff into four

categories: (l) investigative and prosecutorial docnments,

(2) electronic docurnents relevant to the rnurder and

subsequent investigation, (3) lineup photographs used in the

investigation, and (4) all "CR/RL records" for officers and

detectives who worked on the Pouncy case. With respect

to the requested investigative and prosecutorial documents,

the trial court, after reviewing the subrnitted affidavits and

conducting an in camet'ct review of the documents, conchtded

that the CPD conducted a reasonable search, as reflected in the

affidavits, and tendered the requested materials to plaintiff.

Accordingly, the trial court granted summary judgntent in

favor ofdefendants on these rnaterials.

'U l9 Regaiding the electronic materials, the trial courl

observed that plaintiff had not contested the production of
these materials by defendants and, instead, simply speculated

that there might exist additional rnaterials that had not been

produced. The trial couft noted that plaintiffs speculation

did not create a genuine issue of material fact and, having

reviewed the produced materials, concluded that defendants

had met their burden for snmmary judgment on these records.

fl 20 With respect to the lineup photographs, the trial coutl

noted that after the filing of plaintiffs response to the

second rrotion for summary judgment, color photographs

had been produced to plaintiff. Since then, plaintiff had not

filed anything else to contest his receipt ofthe photographs.

Therefore, the trial court concluded that no issue or claim

remained that precluded summary judgment in favor of
defendants on the photographs.

fl 21 Finally, with respect to the CR and RL records, the trial

court noted that the injunctive order defendants cited as the

basis for not turning over records more than four years old

had been reversed in July 2016. Given that and the fact that

defendants did not articulate any other grounds for retaining

any older CR and RL records, the second motion for sumtnary

judgment was denied as to them.

I 22 \n May 2079, defendants filed a third motion for

summary judgment. In that motion, defendants asserted

that they had provided all additional responsive documents

to plaintiffs requests for CR/RL records. In support, they

attached the affidavit of Peter Edwards, a sergeant with

the CPD, who was assigned as a supervisor of the FOIA

section of the CPD. In that affidavit, Edwards averred that

he was contacted by the City's Law Depafiment regarding

plaintiffs FOIA request and leamed that the only outstanding

issue was the CR records. After reviewing plaintiffs FOIA

requests, which requested CR records pertaining to plaintiffs
murder investigation, Edwards gathered plaintiffs identifying

infonnation and identifying information related to the Pouncy

murder. Using that infonnation and his knowledge that

CR records are kept and maintained by the CPD Bureau

of Internal Affails ("BIA"), Edwards requested responsive

records from the BIA. After receiving records from the BIA,
Edwards reviewed those records to determine whether they

were records requcsted by plaintiff. He observed that the

naules, dates, and locations n.ratched. He then forwarded the

responsive records to the Law Department.
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'u 23 Defendants asserted that after nraking redactions

pursuant to FOIA, the responsive records, which totaled 88

pages, were then sent to plaintiff on May 9, 20 I 9. Defendants

also asserted that "it is unclear what Plaintiff rneans by the

use of the phrase 'r'epeater list' and what document Plaintiff
seeks."

124 ln response to the third motion for summary judgment,

plaintiff argued that defendants continued to refuse to turn

over responsive documents, defendants were acting in bad

faith, and the affidavits defendants subrnitted during the

proceedings violated Supreme Court Rule 191(a). Plaintiff
also argued that Santell did not submit an affidavit stating

that he only received 88 pages or that after redacting

information, plaintiff was only entitled to 88 pages. Plaintiff
further argued that defendants did not submit a supporting

affidavit describing what constituted a detailed search or

where defendants searched for responsive documents. More

specifically, plaintiff argued that Edwards's affidavit did not

identify what the BIA searched for, what was given to him,

or what he specifically requested from the BIA. Plaintiff
also argued that defendants still had not tendered certain

documents. Finally, plaintiff argued that defendants failed to

tender an index of records on RD 632040 and improperly
redacted certain information.

*5 
fl 25 On October 7 , 2019 , the trial court entered an order

granting defendants' third rnotion for summary judgment.

The written order did not provide the reasons for the trial

court's decision, and the record on appeal does not contain

a transcript of the hearing on the third motion for summary
judgment.

fl 26 Plaintiff then instituted this appeal

fl 27 ANALYSTS

U 28 Plaintiff pursues this appeal pto se. Although it is clear

that plaintiff seeks reversal of the trial court's granting of
defendants' third motion for summary judgment, plaintiffs
specific claims of en'or and the legal basis for those claimed

errors is not as readily apparent. Nevertheless, to the best of
our ability, we address each of the contentions that we are able

to identify in plaintiffs brief. None of them, however, waffant

reversal in this matter.

fl 29 FOIA cases are often and appropriately decided

on motions for surnmary judgment. Beller Goventnlen!

Association v. City oJ'Chicago,2020lL App (lst) 190038,

ll 9. Under section 2-1005(b) of the Illinois Code of Civil
Procednre (735 ILCS 5/2-1005(b) (West 2018)), summary

judgrnent is appropriate when "the pleadings, depositions,

and adrnissions on file, together with the affidavits, if any,

show that there is no genuine issue as to any material fact and

that the movir.rg party is entitled to a judgment as a matter of
law." Our review of the trial court's ruling on a motion for
sumrnary judgment is de novo. Illinois Education Association

v. Illinois State Board of Education, 204 ll1. 2d 456, 459

(2003).

fl 30 Under section 3(a) of FOIA (5 ILCS 140/3(a) (West

2014)), "[e]ach public body shall make available to any

person for inspection or copying all public records, except as

otherwise provided in Sections 7 and 8.5 of this Act." When

a public body receives a proper request for information under

FOIA, it is required to respond to that request unless one of
the narrow statutory exceptions set forth in FOIA applies.

I llinois Edr,tcation Ass ociation, 204 l1l. 2d at 463. Whether a

public body has conducted an adequate search for responsive

records is determined by a standard of reasonableness that

is dependent on the facts of each case. Better Government

Association,2020 lL App (lst) 190038, fl 31. The pivotal

issue in such an inquiry is not whether relevant, responsive

documents exist, but whether the public body's search was

reasonably calculated to discovery those relevant, responsive

documents. Id. The public body is not required to perform

an exhaustive search of every possible location, but it must

construe the FOIA request liberally and search those places

that are reasonably likely to contain relevant, responsive

documents. 1d.

'lf 31 The initial burden of establishing the adequacy of the

search belongs to the public body. Id. at I 32. The public

body typically meets that burden by "submitting reasonably

detailed affidavits setting forth the type of search it performed

and averring that all locations likely to contain responsive

records were searched." Id. Once such affidavits have been

submitted by the public body, the burden then shifts to the

requester to produce countervailing evidence that the searclr

was not adequate. .1d.

fl 32 Having set out the applicable law and standards, we

turn now to the first contention that we discem in plaintiffs
brief on appeal: that "defendants never provided complaint

registers and repeater lists." With the exception of two

cited cases, the quoted language is the entirety of plaintilfs
algument on this issue. Accordingly, the thrust of plaintiffs
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contention in this respect is unclear. We do not know whether

plaintiff contends that defendants did not conduct ar.r adequate

search for CR and RL records, that defendants improperly

withheld certain complaint registers and repeater 1ists, or that

defendants or the trial court ered in some other respect.

*6 fl 33 The two cases cited by plaintiff do not aid in

clarifying plaintiff s contention. In Watkins v. McCarthy,2012

IL App (lst) 100632, this Court addressed the question of
whether CR records are subject to disclosure under FOIA and

concluded they were. ln Fraternal Order of Police, Chicago

Lodge No.7 v. City of Chicago,2016lL App (lst) 143884,

the court reversed the injunction, cited by defendants in their

reply in support of their third motion for summary judgment,

that had prevented the disclosure of CR records that were

more than four years old. Taken together, these cases stand for
the proposition that CR records are subject to disclosure under

FOIA. There is no dispute here, however, regarding whether

CR records are subject to disclosure.

fl 34 We observe that, despite plaintiffs contention that

defendants "never" produced CR records, the record

affirmatively belies such a contention. The affidavits

submitted by defendants in support of their second motion

for summary judgment indicate that, on October ll , 2017,

because plaintiff did not include officer names in his FOIA

requests at issue here, defendants mailed CR records to

plaintiff based on 13 officer names that were included in a

separate FOIA request from plaintiff and that matched names

that appeared in the investigative file related to the Pouncy

murder. In addition, after the trial court ruled that defendants

were required to produce CR records that were more than

four years old, defendants conducted a second search for CR

records, this time using identifying information related to the

Pouncy murder. This search produced another CR record file,

which was produced to plaintiff on May 9,2019.

ll 35 We observe that plaintiff has made no contention that

defendants' searches for CR records were inadequate. Nor did

plaintiff produce any counterevidence in the trial court that

would call into question the adequacy ofdefendants' searches

for CR records. We also observe that despite defendants

expressing confusion regarding what "RL records" or

"repeater lists" are, plaintiff never clarified the tenn, either

in the trial court or on appeal here. Absent clarification, we

cannot say whether defendants produced any RL records,

nor can we say that defendants ered in failing to produce a

category of docurnents plaintiff did not define. Based on all

of this, we cannot agree that reversal is warranted based on

plaintiffs clairn that he was never provided with CR or RL

records.

u 36 Plaintiffs next contention on appeal is that he "stated

the reasons in the third summary judgment but this was never

answered by the defendants or the judge on 8-10-18." We

first note that August 10,2018, is the date that the trial

couft entered its order granting defendants' second motion for
summary judgment in part and denying it in part. Because

defendants had not yet filed their third motion for summary

judgment at that point, neither defendants nor the trial court

could have addressed the "reasons" raised by plaintiff in
the proceedings on the third motion for summary judgment.

Giving plaintiff the benefit of the doubt, however, we assume

that the reference to the August 10, 2018, order was a mistake

and that plaintiff intended to reference the trial coutl's order

granting defendants' third motion for summary judgment.

tf 37 Plaintiffs contention in this respect fails for a number of
reasons. First, plaintiff does not explain what he means by his

contention that he "stated the reasons in the third summary

judgment." We can only assume that he is refening to the

arguments that he raised in opposition to defendants' third

motion for summary judgment. Of course, plaintiff raised

many arguments in response to defendants' third motion

for summary judgment, and he does not clarify whether he

intends to invoke some or all of those contentions here on

appeal. See lll. S. Ct. R. 341(hX7) (eff. May 25, 2018)

(requiring that the argument section of appeals briefs "shall

contain the contentions of the appellant and the reasons

therefor, with citation of the authorities and the pages of
the record relied on"); Sakellariatlis v. Cantpbell,391 Ill.
App. 3d 795, 804 (2009) ("The failure to assert a well-

reasoned argument supported by legal authority is a violation

of Supreme Court Rule 341(hX7) fcitation], resulting in

waiver."); Thrall Car ManuJacturing Co. t. Lindquist, 145

Ill. App.3dl12,7l9 (1986) ("A reviewing court is entitled

to have the issues on appeal clearly defined with pertinent

authority cited and a cohesive legal argument presented. The

appellate courl is not a depository in which the appellant

may dump the burden of argument and reserirch."). In any

case, plaintiff is not pennitted to incorporate by leference

ar€Lrments rnade in the trial conrt. See Pe,ryle v. Guest,

166 I1l. 2d 381, 414 (1995) (concluding that arguments the

defendant made in the trial court and attempted to incorporate

by reference in his appeal were not properh, raised under

Suprcrre Courl Rule 341 and, therefore, werc rvaived).
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fl 38 Second, it is also unclear what plaintiff tneans when

he argues that defendants and the trial court never "answered"

his reasons, i.e., whether he is claiming that they did not

provide responses to his contentions that were satisfactory or

that they did not respond at all. To the extent that plaintiff
intended the former, we are unable to address this contention,

because, as stated above, plaintiff does not identify which

"reasons" he is referring to, and he does not make any

argument or cite any legal authority establishing that the trial

court's and defendants' responses to his contentions were

inadequate. Likewise, to the extent that plaintiff intended the

latteq we are unable to afford him any relief on that basis.

Defendants did, in fact, file a reply to plaintiffs response to

the third motion for summary judgment. Although the trial

court did not issue a written order explaining its decision to

grant the third motion for summary judgment, it was under

no obligation to do so. See S. Ct. R. 366(bX3Xi) ("No special

findings of fact, certificate of evidence, propositions of law,

motion for a finding, or demurer to the evidence is necessary

to support the judgment or as a basis for review."); Stony

Island Church of Christ v. Stephens,54 Ill. App. 3d 662,668

(1977) ("Orders of the circuit court need not include findings

of fact or conclusions of law. [Citations.] On the contrary we

are obliged to extend all reasonable presumptions in favor of
the judgment or order appealed from."). Moreover, because

plaintiff did not include in the record on appeal a transcript

of the hearing on defendants' third motion for summary

judgment, we have no way of knowing whether the trial court

provided any explanation for its ruling at the hearing. See

Foutch v. O'Bryant,99 ll1. 2d 389, 391-92 (1984) ("[A]n

appellant has the burden to present a sufficiently complete

record ofthe proceedings at trial to support a claim oferror,

and in the absence of such a record on appeal, it will be

presumed that the order entered by the trial court was in

conformity with law and had a sufficient factual basis. Any

doubts which may arise from the incompleteness of the record

will be resolved against the appellant.").

fl 39 Plaintiffs third contention is as follows: "Plaintiff['s]

lawsnit began asking for two FOIA requests. #RD632-040,

and RD#610-681. Defendants stated that Plaintiff only had

150 pgs of RD#610-681. Defendants never produce[d] an

index of records for RD#632-040." We first observe that,

based on our review of the record, the RD numbers plaintiff
refers to are not numbers assigned to his respective FOIA

requests, but are, instead, numbers assigned to files in the

Records Division of the CPD. Thus, it is not, as plaintiffs

contention rnight imply, the case that defendants responded

to one but not the other of plaintiffs FOIA reqr.rests. As

previously discussed, the pafiies agree that the two FOIA

requests at issue in this matter were virtually identical.

Accordingly, there is no dispute that defendants' responses

were joint responses to both reqttests.

!l 40 That aside, we note that plaintiffs statement that there

were only 150 pages on RD 610-681 does not actually

suggest any error. For example, plaintiff does not contend

on appeal that there were additional, unproduced documents

related to RD 610-681, nor does he contend that defendants'

search for documents related to RD 610-68 I was inadequate.

Accordingly, this is not a basis on which we will reverse the

trial court's judgment.

][ 41 Plaintiff also states that defendants never produced an

index of record for RD 632-040. He does not, however,

contend that defendants were under an obligation to do so

or cite any authority in support of such a proposition. Even

so, plaintiffs contention fails. Pursuant to section l1(e) of
FOIA (5 ILCIS 140/11(e) (West 2014)), "[o]n motion of
the plaintiff, *** the court shall order the public body to

provide an index of the records to which access has been

denied." (Emphasis added.) The record in this case does not

contain any evidence that, other than the redaction ofexempt

material within documents, plaintiff has been denied access

to any records. Accordingly, we see no basis on which to

conclude that defendants were required to provide plaintiff

with an index of records.

Jl 42 Finally, u'e observe that, in his conclusion, plaintiff asks

that we reversc the trial court's grant of summary judgment in

favor of defendants and that we grant plaintiff an in camera

inspection of records. Plaintiff does not, however, identify

which records require an in camera inspection. In addition, ir
camera inspections, when necessary are to be conducted by

the trial court. rlot plaintiff. See 5 ILCS 140/ I I (1) (West 20 I 4)

( [fJhe court *** shall conduct such in camera examination

of the requested records as it finds appropriate to detennine

if such recorcls or any part thereof may be withheld under

any provision of this Act." (Emphasis added.)). Accordingly,

even if we wcre to conclude that reversal of the trial court's

judgrnent in this matter was required, granting plaintiff an in

camera inspertiotr would not be an appropriate form of relief.

*8 
1l 43 Wc have addressed all of the contentions that

we are able to discern in plaintiffs brief on appeal. To

the extent thut plaintiff intended to make claims of error

that we havc not identified or addressed, we deem any

such contcntions waived, because they are not clearly stated
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or supported by argument and relevant authority. Under

Supreme Court Rule 341(hX7), an appellant's brie f is required

to contain "[a]rgument, which shall contain the contentions

of the appellant and the reasons therefor, with citation of
the authorities and the pages of the record relied on."

Where a party fails to provide a well-reasoned argument

supported by legal authority, that pafty waives that contention.

Sakellariadis, 391 Il1. App. 3d at 804. Moreover, "[a]

reviewing court is entitled to have the issues on appeal clearly

defined with pertinent authority cited and a cohesive legal

argument presented. The appellate court is not a depository

in which the appellant may dump the burden of argument and

research." Tlvall Car Manufacturing Co.,145 Il1. App. 3d at

119.

!J 44 We recognize that plaintiff is acting pro se. For

that reason, we have endeavored to identify all potential

contentions raised in his brief and to address them to the

fullest extent possible under the circumstances. Nevertheless,

a pro se litigant is held to the same standards as a litigant

represented by a licensed attorney. I4/illiams v. Department of
Human Services Division of Rehabilitcttion Sert'ice's,2019 lL
App (lst) 1815 17, fl 30. Accordingly, plaintiffis not, due to his

pro se slatus, relieved of his obligation under Supreme Courl

Rule 34 1 (h)(7) to clearly state his contentions and the reasons

for them, supported by citations to the record and relevant

authority. See id. ("Williams pro se status does not excuse

him from the burden of providing this court with a cohesive

argument supporled by legal precedent.").

fl 45 Despite our conclusion here, we recognize that plaintiff

may have been asking for specific rnaterial arld documents

for which he did not know the correct nar.ne. The way that

FOIA is written makes it very difficult for anyone requesting

material or documents to rely on the cornplete cooperation

of the public body at issue. This is because internal natnes

and acronyms for data, documents, information, and material

may be so obscure or technical that it would be unlikely that

anyone outside of that public body would know the proper

terms necessary to make a specific request. To paraphrase

the famous quote from former Secretary of Defense Donald

Rumsfeld, a person making a FOIA request will have known

knowns and some known unknowns, but there may also

be some unknown unknowns within the public body that

will ultimately defeat a FOIA request, unless the public

body is actively involved and completely determined to be

transparent.

fl 46 CONCLUSION

tl 47 For the foregoing reasons, the judgment of the Circuit

Court of Cook County is affirmed.

fl 48 Affirmed.

Presiding Justice Fitzgerald Smith and Justice Lavin

concurred in the judgment.

All Citations

Not Reported in N.E. Rptr., 2021 IL App (lst) 192268-U,

2021WL 886122

Footnotes

I From the record, it appears that CR (complaint register) records are disciplinary records for CPD officers.

2 Plaintiff also refers to "RL records" as "repeater list" records, but neither the briefs nor the record offer any insight as to

what RL or repeater list records are.
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MEMORANDUM AND ORDER

MCGLYNN, District Judge

trl On February 18, 2021, the Court issued an order

denying the Motion to File Documents Under Seal filed by

Plaintiff Wilkins. (See Docs. 169, 189). In the motion to seal,

Plaintiff asked the Courl to seal two documents: Plaintiffs
Motion for Partial Summary Judgment as to Defendant

Lillian Overall and Wexford Health Sources Inc.'s Medical

Guidelines ("I\{edical Guidelines") filed as Exhibit L to

the Motion for Parlial Summary Judgment. Plaintiff stated

these documerts contain information designated by third-
pafiy Wexford llealth Sources, Inc. ("Wexford"), ernployer of
Defendant Overall, as "Confidential and Subject to Protective

Order" under tlre Protective Order in place in this action and

that he took no position as to whether the information in these

documents mcr the standard to receive protection pllrsuant

to Rule 26(c)( 1) of the Federal Rules of Civil Procedure.

Def-endant Ovcrall did not file a response to the rnotion. The

Court did not lind good cause to seal either docurnent and

denied the motron. (Doc. 189).

Pending before the Courl is a motion requesting the Courl

to reconsider ihe order denying the motion to seal filed

by Defendant Overall. (Doc. 191). Defendant argues that

good cause exists to seal the Medical Guidelines as they are

proplietary trade seclets.

Legal Standards

I- Reconsideration

Under Rule 54(b), the Court rnay revise any order

adjudicating fewer than all the claims at any time before the

entry of judgment adjudicating all the claims and the rights

and liabilities of all the parties. Motions to reconsider an order

under Rule 54(b) are judged largely by the same standards

as motions to alter or amend a judgment under Rule 59(e),

"to corect manifest errors of law or fact or to present newly

discovered evidence." Roth'vvell Cotton Co. v. Rosenthal &
Co., 827 F.2d 246, 251 (7h Cir. 1987) (citation omitted).

"Reconsideration is not an appropriate forum for rehashing

previously rejected arguments or arguing matters that could

have been heard during the pendency of the previous motion."

Caisse Nationale de Credit Agricole v. CBI Indus., Inc.,90
F.3d 1264,1270 (7ft Cir. 1996). See also Ahnted v. Ashcroft,

388 F. 3d 241,249 (7th Cir. 2004).

II. Seuling Portiotts of the Judiciul Record

As the Court has stated, motions to seal are disfavored.

(See Doc. 189, p. l). "The parties to a lawsuit are not the

only people who have a legitimate interest in the record

compiled in a legal proceeding." Citizetrs Fir'.st Nat'l Banh of
Princeton v. Cincinnati Ins. Co., 178 F. 3d 943,944 (7th Cir.

1999). Therefore, there is a presumption that "[d]ocuments

that affect the disposition of federal litigation" should be

open to public view. In re Specltt,622 F3d 691 , 101

(7th Cir'. 2010). See Bttxter Int'\, Inc. v. Abbott Lab.s., 297

F.3d 544, 545 (lh Cir. 2002). This presumption supports

pr.rblic confidence in the jtrdiciary by enabling oversight

and facilitating the understanding ofjudicial decisions. See

Gonzales v. Home Nw'seqv.[nc., No. l4-cv-l140-MJR-DGW
2016 WL 6705441, at *l (S.D. Ill. Sept.22,2016) (citing

Goessel v. Boley Int'1, Ltcl.,738 F.3d 831,833 (7th Cir.

2013)). Public interest in the judicial process, however, can

be overridden if the nrovant demonstrates "good cause for

sealing a part or the wlrole of the record[.]" Citizens, 178 F.

3d at 945. The Seventh Circuit has "insisted that litigation Iis
to] be conducted in public to the rnaximurn extent consistent

with respecting trade secrets, the identities of undercover

agents, and other facts that should be held in confidence."

Hicklin Eng'u, L.C. v. Bartell,439 F. 3d 346,348 (7th Cir.

2006), abrogated on other glounds by RIP LLC v. Orix Real

V
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Estate Capital, Lnc.,827 F.3d 689, 692 (1th Cir. 2016). Thus,

"[e]ven in cases involving substantial countervailing privacy

interests such as state secrets, trade secrets, and attorney-

client privilege, courts have opted for redacting instead of
sealingthe orderor opinion." Mitzev. Saul,968 F.3d 689,692

(7th Cir. 2020).

Analysis

*2 In the rnotion, Defendant argues that the Partial Motion

for Summary Judgment and the Medical Guidelines contain

proprietary trade secrets about treating patients within the

correctional setting, which is sufficient grounds for filing the

materials under seal. (Doc. 191, p. 3). Defendant contends

that information contained in the Medical Guidelines has long

been held to constitute trade secrets deserving ofprotection

via protective orders and "even shielded from disclosure

under the Illinois Freedom of Information Act." (ld. at p.

3). She supports this argument by citing to Sergio v. Illinois

Department of Correctiorrr, I un Illinois state case, in which

the Seventh Judicial Circuit held that the Medical Guidelines

were exempt from disclosure under the Illinois Freedom of
Infonnation Act ("FOIA"), 5 ILCS 14017(9), because of
their proprietary nature. (1d.) (citing Sergio, v. Ill. Dep't of
Corr,2015-MR-683 (I11. Cir. Ct. Nov. 14, 2017)). Finally,

Defendant argues that the Court has already ruled that good

cause exists to seal the document, when it recognized the

proprietary nature ofthe infonnation sought in discovery and

entered a protective order in this case. (Id. atp.2).

Following the filing of the Motion for Reconsideration,

Plaintiff filed a response iterating that he takes tro position

as to whether the information in the documents at isslte meet

the standard for protection under Rule 26(c)(1). (Doc. 192).

Defendant then filed a reply, stating that since the filing

of the Motion for Reconsideration, she obtained additional

documentation not available at the time the rnotion was filed.

Therefore, exceptional circumstances exist for the filing of a

reply brief. (Doc. 193). She has provided the affidavit ofJoe

Ebbitt, Director of Risk Management, HIPAA Corrrpliance,

and Legal Affairs for Wexford. (Doc. 193-1, p. l-3). Ebbitt

states that the information in the Medical Guidelines include

detailed protocols, procedutes, atrd forms that provide r"rnique

and concrete methodologies that enable Wexford personnel

to deliver effective medical care to intnates in the uniqr"re

and challenging environment presented by public correctional

facilities. He confirms that the Medical Guidelines in this case

are substantially similar to those at issue in the Sergio case

beforc the Illinois court.

Defendant's rnotion does not meet the limited function

of a motion for reconsideration, which is to "to correct

manifest errors of law or fact or to present newly discovered

evidence." Caisse Nationale, 90 F.3d at 1269. Rather,

Defendant incon'ectly uses the Motion for Reconsideration to

put forth arguments and present evidence that could have been

presented prior to the ruling on the Motion to File Documents

Under Seal. See United States v. Revick,594 F. 3d 562,568

(7th Cir. 2010) (holding that a motion for reconsideration

is not a vehicle for introducing new evidence or advancing

"arguments that could and should have been presented" prior

to the court's ruling).

It is not clear why Defendant did not put forth any arguments

prior to the Court ruling on the Motion to File Documents

Under Seal. Defendant's argument that the Courl has already

found good cause to seal parts of the record because the

documents were submitted pursuant to the Court's Protective

Order is mistaken. There are significant differences between

documents disclosed through discovery and documents that

are actually filed with the Court and become part of the

judicial record. "While the public has a presumptive right to

access discovery materials that are filed with the court ... the

sarne is not true of materials produced during discovery but

not filed with the court." Bond v. Utreras,585 F. 3d 1061,

1013 (1fi Cir.2009). See also Baxter ht'L,291F.3d at 545

(stating that "[s]ecrecy is fine at the discovery stage, before

the material enters the judicial record"). "[P]retrial discovery,

unlike the trial itself, is usually conducted in private. Citizens,

178 F. 3d at 944. Accordingly, the "showing of 'good cause'

that is adequate to protect discovery material from public

disclosure cannot alone justify protecting such material after

relied upon by the parties to advance their arguments and

claims in court." Little v. Mitsubishi Motor M-fg. of Anterica,

No. 04-1034,2006 WL 1554317, at *2 (C.D. Ill. June 5,

2006) (citing Poliquin v. Garden Way,989 F.2d 521, 533

(lst Cir. 1993). See also Citizens,178 F. 3d at 945 (holding

that a judge "rnay not rubber stamp a stipulation to seal the

record"). As stated in the Protective Order, the Court is to

rnake an "individualized detennination of whether any such

docr.rment[s] or information can be filed under seal." (Doc.

149, p. 3).

*3 Additionally, the Court does not find that the affidavit

of Joe Ebbitt submitted by Defendant is newly discovered

evidence for tl.re purpose of reconsideration. Joes Ebbitt states
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that he provided a similar affidavit in the Sergio case, which

was ruled on ovel three years ago, and Defendant has not

explained why the inforn.ration was "not available" at the time

the Motion for Reconsideration was filed.

Nevefiheless, the Court finds that reconsideration is still

warranted. See Sims v. EGA Products, Inc., 475 F. 3d 865,

870 (7th Cir. 2007) (Cudahy, R., concurring) ("nonfinal

orders are generally modifiable"). Pursuant to the information

provided by Defendant, which is not in dispute, the policies

contained in the Medical Guidelines were developed by

Wexford at substantial monetary expense using a team of

industry experts. These policies are unique and tailored to

the provision of medical care in conectional facilities. As

observed by the Illinois circuit court, they "go into great

detail on how to provide treatment to individuals who are

incarcerated[ .f" Sergio, 2015-MR-683. Wexford uses the

Medical Guidelines to gain an advantage in competing with

other private healthcare companies that also contract with

states to provide healthcare to inmates, and disclosure of

the policies would cause competitive harm. In light of this

information, Defendant has sufficiently demonstrated that

Exhibit L, the Medical Guidelines, contains information that

qualify as trade secrets and that Wexford will incur undue

harm if the information remains accessible to the public' See

3M v. Pribyl, 259 F.3d 587, 595 (7th Cir. 2001) (holding that

"[a] trade secret can exist in a combination ofcharacteristics

and components, each of which, by itself, is in the public

domain, but the unified process, design and operation

of which, in unique cornbination, affords a competitive

advantage and is a protectable secret"); SmithKline Beechant

Corp. t,. Pentech Pharm., [nc.,261 F. Supp. 2d 1002, 1008

(N.D. Ill. 2003) (rnaintaining a docutnent under seal where

public disclosure of the information would effectively afford

other firrns an uneatned competitive advantage).

Accordingly, the Court concludes that good cause exists to

seal Exhibit L, the Medical Guidelines. Good cause, however,

"does not extend to those portions ofthe records so relevant

to [a party's argument or] claim that they have been cited

or quoted by the parties in other docutnents." Chapman v.

Raemisch, No. 05-C-1254, 2009 WL 425813 at *7 (E.D.

Wisc. Feb. 20,2009). See also Cty. Materials Corp. v. Allan

Bloc:k Corp.,502 F. 3d 730,739 (7th Cir. 2007) ("[s]ecrecy

persists only if the coufi does not use the information to reach

a decision on the merits") (internal citations and quotations

omitted). Therefore, the Courl will direct Plaintiff to refile

redacted versions of page 6 and page 7 of the Medical

Guidelines (Doc. I 69-2), which are referenced by Plaintiff in

his dipositive motion.

For the reasons stated above, the Court GRANTS the Motion

for Reconsideration and VACATES the Order denying the

Motion to File Documents Under Seal. (Doc. 189). The

Motion to File Documents Under Seal is GRANTED in

part. (Doc. 169). The Motion for Partial Summary Judgment

filed by Plaintiff will remain unsealed. The Clerk of Court

is DIRECTED to SEAL Exhibit L, the Medical Guidelines

(Doc. 169-2). Plaintiff is DIRECTED to refile, as exhibits

to the Motion for Partial Summary Judgtnent, Doc. 175, the

following: (l) page 6 of Doc. 169-2, with all the inforrnation

redacted excluding the Jirs t paragraph under " Cl as sific atiott

V;" and (2) page 7 of Doc. 169-2, with all the information

redacted excluding all of paragraph D, "Oral Sw'gery."

*4 IT IS SO ORDERED

Disposition

All Citations

Slip Copy, 2021WL 824954

Footnotes

1 Defendant indicates that the Sangamon County case caption contains a typographical error, and the correct spelling of

the plaintiffs surname is "Serio." (Doc. 193, p. 2 n. 1).
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I]NPT]BLISHED OPINION. CHECK COURT RULES

BEFORE CITING.

NOTICE This Order was filed under Supreme

Court Rule z3 and is not precedent except in the

limited circumstances allowed under Rule zg(eXl).
Appellate Court of Illinois, Fourth District-

The PEOPLE of the State of

Illinois, Plaintiff-Appellee,

V.

Kevin T. HEARD, Defendant-Appellant.

NO.4-r9-ozz8
I

FILED February t7,2o2r

Appeal frorn the Circuit Court of Sangamon County, No.

02CF665,Honorable Rudolph M. Braud Jr., Judge Presiding.

ORDER

JUSTICE HARRIS delivered the judgment of the court.

*1 I 1 Held: The trial court did not err in dismissing

defendant's second petition for relief from judgment (735

ILCS 5/2-1401 (West 20t6)).

fl 2 In January 2005, defendant, Kevin T. Heard, pleaded

guilty to criminal sexual assattlr (720 ILCS 5/12-13 (West

2000)). After his conviction, defendant pursued multiple

forms of relief, including relief from judgment pursuant to

section 2-1401 of the Code of Civil Procedure (735 ILCS

512-1401 (West 20 I 6)), all of which the trial court dismissed.

Ln2019, defendant filed a second section 2-1401 petition for

relief from judgment, which the cor.rrl dismissed. Defendant

appeals, arguing the coufi erred in dismissing his second

section 2-1401 petition. We affirrn.

,113 I. BACKGROLTND

fl 4 On August 1,2002, the State charged defendant witlt

lrorne invasion (720 ILCS 5/12-1 l(aX6) (West Supp. 2001))

and aggravated crirninal sexual assault (720 ILCS 5112-14(a)

(4) (West 2000)), which the State later ar.nended to criminal

sexual assault (720 ILCS 5l12-13 (West 2000)).

fl 5 At a status hearing on April 28,2003, defense counsel

requested, and was granted, a continuance to "pursu[e] a DNA

expert" to review certain of the State's evidence. At the next

several status hearings, defense counsel obtained additional

continuances, each time reporting a delay was required to

allow defendant's retained expert to complete her review of

the State's evidence. In November 2004, defense counsel

finally reported defendant was ready to proceed to trial.

fl 6 At a hearing on January 7,2005, defendant entered a

negotiated plea of guilty. In exchange for defendant's guilty

plea to criminal sexual assault, the home invasion charge,

as well as charges in another case, would be dismissed,

and defendant would receive a l0-year prison sentence. The

trial court accepted defendant's plea and sentenced hirn in

accordance with the parties' agreement.

fl 7 On March 75, 2012, defendant filed a petition for

postconviction reliefpursuant to the Post-Conviction Hearing

Act (725 ILCS 51122-1 et .seq. (West 2010)). In his petition,

defendant claimed defense counsel provided ineffective

assistance by "lfying] to the ftrial court] conceming

independent DNA analysis that he 'never' ordered to be

completed." The trial coutl advanced defendant's petition

to the second stage of postconviction ploceedings, and the

State filed a motion to disrniss. The court later granted the

State's motion, finding defendant's allegations did not support

a claim of ineffective assistance of cottnsel. On appeal, this

court affitmed, rejecting defendant's sole contention that

appointed counsel was required to corrply with the provisions

of lllinois Supreme Courl Rule 65 I (c) (efi. Dec. 1, 1984) prior

to her withdrawal as defendant's attorner'. People v. Fleard,

20t4rL App (4th) 120833, 8 N.E.3d 447.

11 8 In September 2014, defendant llled a r.notion for

leave to file a successive postcouviction petition. In his

proposed petition, defendant again allegcd defense counsel

provided ineffective assistance by "lIving] to the [trial
court] concetning independent DNA anaiysis that he 'never'

ordered to be cornpleted." Subsequently, the trial courl

denied defendant's motion for leavc, findirtg defendant lacked

standing to file a postconviction petition because he was

no longer inprisoned. We affirrned the court's denial of the

motion. People v. Fleard,No. 4-14-0899 12017)(unpublished

summary order under Illinois Suprerne C'ourt Rule 23(c)).
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"2 n9 On April 4,2018, defendant filed a petition fol relief

from judgment pursuant to section 2-1401 of the Code of Civil

Procedure (735 ILCS 512-1401(West 2016)). In his petition,

defendant alleged "newly discovered evidence," which had

been "fraudulently concealed" frorn him, suppofted the claim

ofineffective assistance ofcounsel he previously raised in his

postconviction petitions. Specifically, defendant alleged that

in September 2016, he issued a Freedom of Information Act

(FOIA) (5 ILCS 140/l et seq. (West 2016)) reqnest to the

office of the Sangamon County Public Defender requesting

"[a] copy ofany document in [his defense counsel's] file of the

independent DNA lab that [defense counsel] used to conduct

tests of the DNA evidence in fdefendant's case]." According

to the petition, in response to his request, defendant received

a letter from the public defender's office indicating their

records of defendant's case did not include any "notes

or documentation in reference to an independent DNA

laboratory retained as a defense consultant." The State later

filed a motion to dismiss defendant's petition, which the trial

court granted.

'lf l0 On February 74,2019, defendant filed a second section

2-1401petition for relief from judgment, which was identical

to his initial section 2-1401 petition. A month later, the trial

court dismissed defendant's petition, finding it was improper

because "it [was] not filed within the two year time limit

after the entry of judgment" and "the doctrine of estoppel

applieId]."

fl I I This appeal followed.

fl 12 rr. ANALYSIS

fl 13 On appeal, defendant argues the trial court erred in

dismissing his second section 2-1401 petition for relief frorn

judgrnent as untimely. We review the trial court's dismissal of

a sectiorr 2-1401 petition de novo. People v. Vincent,226 lll.
2d 1, 18,871 N.E.2d 17,28 (2001).

tf l4 Section 2-1401of the Code of Civil Procedttre "provides

a statutory procedure permitting vacatur of final judgments

and orders after 30 days from their entry." People v. Colentan,

206111.2d261,288,794 N.E.2d 275,292 (2002) (citing 735

ILCS 5I2-|40I (a) (West I 998). "Reliefunder scction 2-1 401

is predicated upon proof, by a preponderance of evidence,

of a defense or clairn that would have precluded entry of

the judgment in the original action and diligence in both

discovering the defense ol claim and presenting the petition."

Vincent, 226 lll.2d at 7-8. The statute does not provide

a defendant an indefinite opportunity to challenge the trial

court's judgment however. "A section 2-1401 petition filed

more than two years after the challenged judgrnent cannot

be considered absent a clear showing that the person seeking

relief was under a legal disability or duress or the grounds for

relief were fraudulently concealed." People v. Pinkonsly,207

Ill. 2d 555, 562,802N.E.2d 236,241(2003) (citing 735 ILCS

5 12-t 40t (c) (West 2002)).

fl 15 In the present case, defendant does not dispute that he

failed to file his second section 2-1401 petition within two

years of the trial court's 2005 judgment. Instead, he argues

the two-year lirnitation should be tolled because defense

counsel "fraudulently concealed" his own failure to obtain

an independent review of the State's DNA evidence and

defendant did not learn ofdefense counsel's failure until 2016

when he issued a FOIA request to the office of the Sangamon

County Public Defender. We find this argument is without

merit.

fl l6 "[F]raudulent concealment sufficient to toll the two-year

limitation period of [section 2-1401(c)] requires affirmative

acts or representations designed to prevent discovery of the

cause of action or ground for relief." (Internal quotation marks

omitted.) Coleman,206 lll. 2d at 290-91. ln Coleman, our

suprelne court stated as follows:

"To make a successful showing of fraudulent concealment,

the delendant must allege facts demonstrating that his

opponent affirmatively attempted to prevent the discovery

of the purported grounds for relief and must offer factual

allegations demonstrating his good faith and reasonable

diligence in trying to uncover such matters before trial or

within the lirnitations period." (Intemal quotation marks

omitted.) Itl. at290.

*3 fl 1i Here, defendant has failed to make a successful

showing of fraudulent concealment. Defendant does not

identify any affirmative act or representation by irs opponent

which would toll the two-year limitation period. The only

actions clefer.rdant argues constituted fraudulent concealment

are tl.rosc of defense cottnsel, whose actions cannot constitute

fi'audulent concealment for putposes of tolling the sectiotr

2-1401 trrne lin'ritation period. See People v. Baskin, 213

lll. App 3d 4ll, 485, 572 N.E.2d 1061, 1012 (1991)

("Fraudtrlent concealmeut ltnder section 2-1401(c) which will
toll the t\\/o year limitation period contemplates affinnative

actions by one's opponent or by the cotlrt, not one's own

attol'ney..'). Moreover, as pointed out by the State, the record



People v. Heard, Not Reported in N.E. Rptr. {2021}

2021 tLApp (ath) 1s0228-U

demonstrates defendant knew of defense counsel's alleged

failure to secure DNA testing as early as 2012, when he

filed his first postconviction petition. Clearly, defendant was

aware of the DNA testing issue almost seven years prior

to fifing his second section 2-1401 petition, refuting his

claim of fraudulent concealment. Accordingly, defendant has

failed to establish the two-year limitation period should be

tolled due to fraudulent concealment and the trial court's

order dismissing defendant's second section 2-1401 petition

as untimely was not error.

'!l 18 Even assuming, arguendo, that defendant's section

2-1401 petition was not untimely, we would still affirm the

trial court's dismissal because defendant raised the same

allegations of ineffective assistance of counsel in prior

proceedings. "Consistent with the strong judicial policy

favoring finality of judgments, our courts have held that

a section 2-1401 petition is not to be used as a device

to relitigate issues already decided or to put in issue

matters which have previously been or could have been

adjudicated." (lnternal quotation marks ornitted.) Hirsch v.

Optima, (nc.,397 Ill. App. 3d 102, 110, 920 N.E.2d 547,

555-56 (2009); see also People v. Hayne.s, l92l1l.2d 437,

461,73"1 N.E.2d 169, 182 (2000) ("Points previously raised

at trial and other collateral proceedings cannot form the basis

of a section 2-1401 petition for relief."). The ineffective

assistance ofcounsel claim raised by defendant in his second

section 2-1401 petition is identical to the claim he raised

in both of his unsuccessful postconviction petitions and his

unsuccessful, initial section 2-1401 petition. Critically, the

trial court considered defendant's ineffective assistance of
counsel claim in defendant's initial postconviction petition

and rejected it on its merits. Therefore, because defendant was

not permitted to relitigate the issue, the coufi's dismissal of
his second section 2-1401 petition was proper.

fl 19 rrr. coNCLUSToN

!f 20 For the reasons stated, we affim the trial court's

judgment.

'1J21 Affirmed.

Presiding Justice Knecht and Justice Holder White concurred

in the judgment.

All Citations

Not Reported in N.E. Rptr., 2021 IL App (4th) 190228-U,

2021WL 646812

*r:d of *ocrrrtt*rrt €) 2021 Thoms*n 3e*iers. l',1* claim t* origlinnl LJ.$.
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UNPUBLISHED OPINION. CHECK COURT RULES

BEFORE CITING.

NOTICE: This order was filed under Supreme

Court Rule z3 and is not precedent except in the

limited circumstances allowed under Rule zg(eXt).
Appellate Court of Illinois, First District,

SECOND DIVISION.

Nol an WATS ON, Plaintiff-Appellant,
V.

Kimberly FOXX, in her official

capacity as State's Attorney of
Cook County, Defendant-Appellee
(Kimberly M. Foxx, in her official

capacity as State's Attorney of Cook

County, Assistant State's Attorney Paul

Castiglione, and the Office of the State's

Attorney of Cook County, Defendants).

No. r-zo-o424

I

February t6,zozt

Appeal frorn the Circuit Court of Cook County. No. 2016 CH

10481, Thc Honorable David B. Atkins, Judge Presiding.

ORDER

PRESIDINC JUSTICE FITZGERALD SMITH delivered the

judgment of the court.

*1 I I HELD: Trial court's order dismissing plaintiffs
complaint for costs and civil penalties under FOIA was

propcr, as the circumstances presented show plaintiffwas not

entitled to thern pursuant to sections I 1(i) or (i).

fl 2 Plaintrff-appellant Nolan Watson (plaintiff) appeals pro

se frorr thc trial court's grant of a motion to dismiss his

complaint l'iled by defendant-appellee the office of the State's

Attorney of Cook County. l He contends that the trial court

impennissrbly denied him his "entitled award of costs, civil
penalties, plus the complete records requested" related to a

Freedorn rrf lnformation Act (FOIA or Act) (5 ILCS 14011 et

.se4. (West 2014)) cause of action he originally filed in 2015.

He asks that we award hin.r costs and civil penalties against the

State's Attorney's office in the arnount of $ I 8,83 I .9 I , and that

we order the production to him of various "full" (unredacted)

records, cornmunications, copies, and transcripts. For the

following reasons, we affirm.

fl 3 BACKGROUND

'lJ 4 As noted, this is not the first time this matter has been

brought to our Court. See Watson v. Kintberly M. Foxx, itt

her fficial capacity as State's Attorney of Cook Courtty, et

a/., Nos. 1-18-2313 & 1-19-0707 (cons.) (Jan. 21, 2020)

(unpublished summary order pursuant to Illinois Supreme

Court Rule 23(cXl) (eff. April 1,2018)).

fl 5 In November 2015, plaintiff filed a complaint against the

State's Attomey's office alleging that it failed to properly and

adeqnately comply with a request he made on May 1,2015
under FOIA for copies of discovery, common law records,

line-up records and police and State's Attorney's interrogation

and investigation records of witnesses and victims involved

in five criminal cases against him, pursuant to which he was

convicted of varying degrees of sexnal offenses.2 Following
transfer of the cause to the Circuit Court of Cook County,

the trial court granted plaintiffs request to file an amended

complaint, which he did in April 2017.

*2 n 6 In Jr"rly 2017, Ihe trial court entered an order in
the rnatter providing that, by August 21, 2017, the State's

Attorney's office was to supply the plaintiff with documents

frorn his criminal files subject to any exemptions or redactions

appropriate under FOIA and to supply the courl with a list

of documents for which it would be claiming exemptions or

redactions. It also ordered a status date of August28,2017.

!l 7 On August 21 , 2011 , the State's Attorney produced

copies of all 2,861 pages of record to plaintiff contained in

the crirninal files he sought in his FOIA request, subject to

redactions and exclusiorrs recorded in an exemption log, by

certified nail, return receipt requested. On August 28,2011 ,

the trial court ordered the State's Attomey's office to provide

it with electronic copies of the records it had turned over

to plaintiff that contained redactions, along with a privilege

log by Septen.rber 8, 2017. The State's Attomey's office did

so on Atrgust29,2017, providing the trial court with a disc

containing a copy ofall unredacted records as well as a copy

of the redacted records produced to plaintiff, along with its
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exemption log identifying and explaining the redactions and

those documents it had withheld from him in their entirety.

fl 8 Afmost one year later, on August 22,2018, plaintiff filed

a pro se "Motion for Fees, Costs, and Equitable Damages

Civil Penalties," wherein he asked the trial court to award hirn

$ I 5,461 .29 in fees, costs, and civil penalties he calculated for
items including copies, materials, postage,pro.re lawyer fees,

and preparation fees pertaining to his 2015 FOIA request.

He also cited several "occurrences" in his motion wherein

he alleged the State's Attomey's office "intentionally and

knowingly" refused to disclose records it was otherwise

supposed to, ignored the mandates of FOIA, and withheld his

property, to wit, the records he sought. On August 30, 2018,

the trial court held a previously scheduled case management

conference, at which plaintiffdid not appear. The court set a

briefing schedule with respect to plaintiffs cause.

fl 9 On September 4,2018, the State's Attorney's office filed

a motion to dismiss both the plaintiffs complaint and his

motion for fees pursuant to section 2-619(a)(9) of the Illirrois

Code of Civil Procedure (Code) (735 ILCS 512-619(a)(9)

(West 2018)), arguing that the cause was moot because the

State's Attorney's office had provided him with all documents

from his criminal files subject only to redactions allowed

under FOIA. The State's Attorney's office also asked the court

to conduct anin camera inspection of the documents withheld

in its privilege log to determine whether the documents

qualified for the exemptions claimed and that, therefore, it had

complied with plaintiffs FOIA request.

'lf 10 Before the trial court could address the State's Attomey's

motion to disrniss, plaintiff filed a notice of appeal on

September 11, 2018, with respect to the "circr"rit court's

dismissal made on 8/30/l8," stating he had to do so because he

did not know the outcome of the cout't proceedings of August

30 since he had not appeared. That appeal was docketed in

our Court as case No. l-18-2313.

fl I I Meanwhile, plaintiff went on to file a brief in

opposition to the State's Attorney's motion to dismiss.

Therein, he asserted that the State's Attorney's office l.rad

rrade multiple misrepresentations in its rrotion and that art

actual controversy still existed requiring resolution by the

trial court, i.e., an award of fees. On Novetnber 8, 2018, the

trial conrt took the State's Attorney's rnotior.r to disrniss under

advisement.

*3 Ji 12 On March 7,2019, the trial court granted the

State's Attorney's r.r.rotion to dismiss and denied plaintiffs
rnotion for fees. In its written order, the court held that

the State's Attorney's office was correct in its rrootness

argument, as the record showed that the State's Attorney had

produced the requested records subject only to appropriate

redaction, that plaintiff did not dispute he had received them,

and that plaintiff failed to provide a persuasive "interest of
justice" argument that would require disclosure of otherwise

exempt documents, which he failed to even specify. The

court further held that plaintiffs demands for fees were

inappropriate, since the State's Attorney's office "did in fact

produce the documents shortly after the inception of this case,

and fp]laintiffraises no facts suggesting a failure to do so in

bad faith." Accordingly, the court dismissed plaintiffs cause

with prejudice in its cntirety.

fl 13 On March 26,2019, plaintiff filed a motion for

reconsideration of the trial courl's order of March 7 , 2019 . In

that motion, he argued that the trial court had been divested

ofjurisdiction to enter that order based on the fact that he had

filed a notice of appeal on September 11,2018 in our Coutl,

and therefore the March 7, 2019 order was void. However,

before his own motion for reconsideration could be heard,

plaintiff, on April 3,2019, filed a notice of appeal of the trial

court's March 1, 2019 order. That appeal was docketed in

our Court as case No. l-19-0707 and was consolidated with

plaintiff s other pending cause, case No. 1- I 8-23 1 3.

lf l4 On January 21 ,2020, this Court entered a summary

order under Rule 23(c)(l ) dismissing plaintiffs consolidated

appeal as untimely pursuant to Rule 303(a)(2) because the

trial court had not yet ruled on plaintiffs rnotion to reconsider

its order of March 7,2019. In onr decision, we reminded

the parlies that, although plaintiffs notice of appeal was

presently premature, it would "become effective" when an

order disposing of the motion to reconsider was entered by the

trial court or, alternatively, if plaintiff filed in the trial court

a document affimratively indicting that he was withdrawing

or abandoning his motion for reconsideration. We further'

noted that, if one of these things occurred, then plaintiff
could properly return to our Court with either a petition for

rehearing and motion to supplernent the record showing that

the impedirnent to jr.rrisdiction had been lemoved, or plaintiff
could file a new notice of appeal once the impediment to

appellate jurisdiction had been rerroved.

fl l5 On February 11,2020, the trial court entered an order

denying plaintiffs motion to reconsider its order of March
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7,2019. In that order, the trial courl noted that plaintiff had

raised only or.re basis for reconsideration of the trial court's

grant of the State's Attorney's nrotion to dismiss his cause,

namely, that the grant was improper because the court lacked

jurisdiction based on his notice of appeal filed in our Court

on September 11,2018 seeking to appeal "the circuit court's

dismissal of 8/30/18," which he stated he was "forced" to
file because he could not attend the status hearing on that

date. The court explained that on August 30,2018, contrary

to any insistence by plaintiff, it had not dismissed his claim

but, instead, had only entered a briefing schedule; it had not

entered any substantive rulings nor a final and appealable

order. The court noted that plaintiff filed his September 1l

notice of appeal anticipatorily in the event the court had

dismissed his cause on August 30 which, again, it had not.

fl 16 Following this mling by the trial court, and with the

impediment to appellate jurisdiction removed, plaintiff timely

filed a new notice of appeal from the trial courl's March 7,

2019 order granting the State's Attomey's rnotion to dismiss

his cause and denying his motion for fees, and from its
February 1l ,2020 order denying his motion to reconsider that

order. Accordingly, plaintiff has now procedurally perfected

the instant appeal in our Court and we are called to address

its merits.

fl l7 ANALYSTS

*4 fl l8 On appeal, plaintiff contends that the trial court

"impennissibly denied [him] his entitled award of costs, civil
penalties, plus the complete records requested." Essentially,

he asserts that he deserves this recompense because the State's

Attomey's office "intentionally and in bad faith" initially
ignored his FOIA request and delayed in producing the

records he requested. He further assefts that the trial court

"made a rnistake" in dismissing his cause, as his monetary

request was mandated to be awarded under "Section I 1(i) of
the FOIA," which "divested the circuit court of any discretion

to deny Ihis] entitled award of costs" and "civil penalties were

mandated." Upon our review of the record, we disagree.

fl l9 Again, plaintiff appeals frorr.r the trial court's grant of
the State's Attorney's section 2-6 l9(a)(9) rnotion to dismiss.

Whife a motion to dismiss pursuant to section 2-619(a)

(9) admits the legal sufficiency of the complaint, it raises

affinnative matters either intenral or external frorn the

cornplaint that would defeat the cause of action. See 735

ILCS 5/2-6i9(a)(9) (West 2018). An "affirmative rnatter" is

"something in the nature of a defense that negates the cause

of action cornpletely or refutes crucial conclusions of law

or conclusions of material fact contained in or inferred from

the cornplaint." Glisson v. City of Marion, 188 lll. 2d 211,

220 (1999). The affinnative matter must either appear on the

face of the complaint or be supporled by affidavits or other

evidentiary materials of record. See Van Meterv. Darien Park

Dist.,207 lll. 2d 359, 377 (2003). Once a defendant meets

this burden, the plaintiffs right to recover is baned. See Van

Meter,207 lll. 2d at 370.

'1T 20 A section 2-619(a)(9) motion provides a means to

dispose not only of issues of law but also issues of easily

proved fact, and a trial court may in its discretion properly

decide questions of undisputed fact upon hearing such a

motion. See Consunter Electric Co. v. Cobelcontex, [nc.,749
Ill. App. 3d 699,703-04 (l 896); see also Czarobski v. Lata,

221 ll1. 2d 364, 369 (2008) ("[t]he purpose of a section

2-619 motion is to dispose of issues of law and easily proved

issues of fact early in the litigation"); Villanueva v. Toyota

Motor Sales, U.S.A., [nc.,373 Ill. App. 3d 800, 802 (2007)

(complaint is properly dismissed under this section if bared
by affirmative matter and this matter defeats claim and avoids

its legal effect); Martinez v. Guhnann Leather LLC, 312

Ill. App. 3d 99,101 (2007) (section 2-619(a)(9) allows for

dismissal on basis of easily proven facts). We review appeals

from dismissals pursuant to section 2-619(a)(9) on a de novo

basis. See Van Meter,207 l1l. 2d at 368; Grffith v. I4/ilntette

Harbor As.s'n, Inc.,378Ill. App. 3d 173,180 (2007).

lf 2l Under the circumstances of the instant cause, we find,

contrary to plaintiffs insistence, that the issue of whether the

State's Attomey's office is liable to hirn for the violations of
FOIA he alleges in his complaint cornprises an easily proven

factual and legal issue proper for resolution by a section

2-619(a)(9) motion without further hearing.

I 22 We begin with applicable general legal principles.

Under FOIA, onr citizens are entitled to flill and cornplete

infonnation regarding govemmental affairs consistent with

the terms of the Act, and this includes the government's

obligation to provide public records upon appropriate request

as expediently and efficiently as possible in cornpliar.rce with
that Act. See 5 ILCS 140/l (West 2018); Ilttalker v. Brttscctto,

2019 lL App (2d) 170715, 'lJ 35. Accordingly, when a public

body, such as the State's Attorney's office here, receives a

proper request for information under FOIA, it must comply

with that request, unless one of the statutory exenrptions set

fortlr in section 7 of the Act applies. See In re Appointment
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o./'special Prosecutor,2019 lL 122949, tf 25; accord Illinois

Educationul Ass'n v. Illinois State Bd. of Education,204lll.2d

456,463 (2003); 5 ILCS 1a0/3(a) (West 2018). The burden

ofproving that the documents sought under FOIA falls within

one of its statutory exemptions lies with the public body. See

5 ILCS l40ll.2 (West 2018); Lieber v. Board of Tnrstees of
Southern lllinois (Jniversity, 1'7 6 lll. 2d 401 ,408 ( I 997).

*5 n 23 First and foremost, we find that this appeal is

moot. An appeal is moot when the issues have c€ased to

exist and there is no longer any actual controversy between

the parties. See Duncan Publishing, Inc. v. City of Chicago,

304 lll. App. 3d 778,782 (1999); accord Engle v. Foley and

Lardner, LLP,393Ill. App. 3d 838, 847-48 (2009). Such is the

case when a plaintiff has received that which he sought. See

Engle,393 lll. App. 3d at 848. This is parlicularly true with

respect to FOIA claims: the mootness doctrine applies once

the requested records under FOIA have been produced. See

Tunrer v. Joliet Police Department, 2019 IL App (3d) 170819,

\ 12; Duncart, 304 lll App. 3d ar I82.

I 24 ln the instant cause, plaintiff has received the records

he sought. As the trial courl's March 7 ,2019 order confirms,

the State's Attorney's office produced the records four months

after plaintiff requested them, subject only to appropriate

redaction under FOIA. Plaintiff never disputed, in the entire

procedural posture of this cause, that he had received them.

He does not do so now either. As plaintiff admittedly

received the records he sought, any controversy between the

parties under FOIA has ceased to exist. See Tumer,2019

IL App (3d) 170819, lllJ l2-13 (where the plaintiff received

the information he requested under FOIA, no controversy

remains and a trial court may properly dismiss his cause of
action under section 2-619(a)(9) of the Code); Duncan,304

Ill. App. 3d at182 ("Once an agency produces all the records

related to a plaintiff s IFOIA] request, the merits of a plaintiff s

claim for relief, in the form of production of information,

becornes moot"); accord Walker,2019lL App (2d) 170115

(where the plaintiff received the records requested under

FOIA, no cause of action under FOIA rernained).

fl 25 Apart from this, the crux of plaintiffs claim on appeal

appears to be his contention that the trial court erred in

granting the State's Attorney's motion to dismiss because

questions of fact remained, namely, his assertion that the

State's Attorney's office ignored his requests and delayed

in giving him the records he sought "intentionally and in

bad faith" which mandated the trial cout1, without any

discretion, to ittstitute civil penalties ttnder FOIA. As the

legal basis for his claim, plaintiff cites sections I 1(i) and (i)

of the Act. He then presents six "occurrences" of alleged

bad faith on the part of the State's Attorney's office and

claims that the Act rnandated the trial court itnpose a total

award of $18,83 1.91 against it and in his favor, including

$ I 7,500 in civil penalties as well as sums for copies, postage,

"materials," and "preparation."

tl 26 Section ll(i) provides that "if a person seeking the

right to inspect or receive a copy of a public record prevails

in a proceeding," a trial courl "shall award such person

reasonable attorney's fees and costs." In conjunction with this

provision, section llfi) states that "if the courl determines

that a public body willfully and intentionally failed to comply

with [FOIA], or otherwise acted in bad faith, the court shall

also impose upon the public body a civil penalty of not

less than $2,500 nor filore than $5,000 for each occurrence."

Under these provisions, which both use the term "shall,"

if a FOIA plaintiff prevails below in the trial courl, or if
that coutl determines that the public agency acted willfully
and intentionally in bad faith to witlrhold records requested,

the court must award the plaintiff attorney's fees and civil

penalties; FOIA clearly mandates this. See, e.g., Norman v.

U.S. Bank Nat'l Ass'n,2020IL App (1st) 190165, fl 30, citing

Schultz v. Performance Lighting, In<'., 2013 IL I 15738, 1T 16

(use of word "shall" in statute generally indicates mandatory

obligation); Rock River Tintes v. llockford Public School

District 205,2012IL App (2d) 110819, fl 49. Accordingly,

we understand why plaintiff cites to these sections in support

of his claim on appeal. However, that is where any agreement

with plaintiff ends, based on the record before us.

*6 fl 27 First, with respect to plaintiffs claim under

section l1(i) for attorney fees, the rccord is clear that, since

the inception of his FOIA request in this cause, plaintiff

proceeded, at all times,pr"o se. There is no provision in the Act

that allows a trial court to order a public body to reimburse

a FOIA plaintiff for the time he devoted to prosecuting a

FOIA action pro se. Plaintiff fails to refer us to any such

provision or to any viable caselaw in sttpport of his request

undersection I l(i). The simple fact is this: asaprose litigant,

plaintiff here did not incur any att()lxey fees. Accordingly,

since he did not incur any attomey I'ees, he cannot recover

such fees under FOIA and section l l(i) does not offer him

the relief he insists he is due in thrs regard. See Brazas v.

Ramsey,29l lll. App. 3d 104, I l0 (1997) (nonlawyerpro se

FOIA litigant did not incur attornel l-ees and therefore was

not entitled to such an award undcr section ll(i)); accord

Hanrer v. Lentz, 132 lll. 2d 49,61-63 (1989) (this is true
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also for attomeys who prosecute their own FOIA actions prc

se); accord Uptown People's Law Center v. Department oJ'

Co rrer:tions, 20 1 4 lL App ( I st) I 30 I 6 l, 11 25 (FOIA plaintiff,

a not-for-profit legal organization, did not incur attorney fees

where it was represented by two of its salaried errployees in

FOIA proceeding, and therefore it was not entitled to an award

ofattorney fees).3

lJ 28 Similarly, for it to have been mandatory for the trial court

to award plaintiff civil penalties in response to his assertions

that the State's Attorney's office ignored his requests and

intentionally failed to comply with them, section 11[) first

requires a determination by the trial court that the State's

Attorney's office acted willfully and intentionally, in bad faith.

See RoctRiv er Times,2012lL App (2d) 110879, fl 49 (penalty

is mandated under section llO "[o]nce the trial court finds

a willful and intentional failure to comply with the FOIA, or

that the party acted in bad faith"); 5ILCS f40l11(i) (West

201 8). Yet, again, in the instant cause, the trial court specified,

in its March 9, 2017 order, that any demand by plaintiff
for civil penalties was inappropriate precisely because, not

only did the State's Attorney's office "in fact produce the

documents [plaintiff sought] shortly after the inception of
this case," but also because there were "no facts suggesting

a failure to [produce] in bad faith." Clearly, then, there was

r.ro detemination by the trial court that the State's Attorney's

office here willfully and intentionally failed to comply with

FOIA or otherwise acted in bad faith in response to plaintiffs

records request. The court found no violation of FOIA, let

alone that any conceived violation was deliberately done by

design or with a dishonest purpose by the State's Attorney's

office here. Without such a determination, sectiotr 11fi) was

not triggered and, contrary to plaintiffs insistence, there is no

applicable statutory mandate imposable upon the trial court

to award him civil penalties.

U 29 Additionally, and quite significant to the issue raised

by plaintiff here, we note that our Courl reviews the trial

court's credibility determinations under the manifest-weight-

of-the-evidence standard. See Rock River Times,2012lL App

(2d) I 10879, tf 48; see also Schroeder v. ll/inyatd,375 lll.
App. 3d 358,364 (2007) (whether a party acted willfully is
a question of fact to be determined by the trier of fact). This

includes, specifically and particularly, a trial colttl's factual

finding of whether a defendant in a FOIA cattse of action llas

failed to comply with the Act and/or acted in bad faith. See

Rock River Times,2012IL App (2d) I10879, U 48 (review of
factual finding that school willfully and intentionally failed

to cornply with FOIA under rnanifest-weight-of-the-evidence

standard). Therefore, while a trial court is mandated to impose

civil penalties under section I 1(l) of FOIA once it finds willful
and intentional failure to comply or bad faith, it must first

make that finding; its decision in that regard, which is fact-

based, is to be reviewed in light of the manifest weight of
the evidence presented. See, e.g., Rock River Tinres,2012

IL App (2d) I10879. Ultimately, a reviewing court will not

overtum a trial coutl's factual finding unless it is against the

manifest weight of the evidence, which occurs only when the

opposite conclusion is clearly apparent or when the finding is

unreasonable, arbitrary or not based on the evidence. See .Besl

v. Best,223 111.2d342,350 (2006); accord Goldbergv. Astor

Plaza Condominiunt Ass'n,2012IL App (1st) 110620, fl 60.

*7 fl 30 In the instant cause, as we have noted throughout

this decision, the trial court below made a specific finding

that the State's Attomey's office did not act in bad faith in

any way in dealing with plaintiffs FOIA request. Applying

a manifest-weight-ofthe-evidence standard of review to that

deterrnination, we find no reason to disturb it. In other words,

the opposite conclusion, namely, that the State's Attorney's

office acted in bad faith here, is not at all apparent from the

record nor is the trial court's finding unreasonable, arbitrary

or not based on the evidence. To the contrary, upon our review

of the record, the trial court's determination was proper. Not

only did plaintiff not make any specific allegation of willful
or intentional violation of FOIA by the State's Attorney's

office, but the record shows that the State's Attomey's office

complied with FOIA, as was required. It provided the records

to plaintiffwhich he sought, which encompassed almost 3,000

pages, by certified mail; it did so shortly after plaintiff asked

for thern (approximately 4 months); and it gave copies of
the records (redacted and unredacted) to the trial court for

evaluation, along with a log of the redactions and exemptions

it clainled and the explanations for such, for the court's

revicw. The trial court reviewed these and found them to be

applopriate. Based on all this, we find no evidence of willful
and rntentional noncornpliance with plaintiffs FOIA request

on the part of the State's Attorney's office, and we specifically

find nothing that would merit the overtuming of the trial

corlrr's determination prlrsuant to the manifest-weight-of-the-

evidcnce standard that, likewise, there was none.

Jf 3 i The recent case of Turner v. Joliet Polic:e Department,

2019 IL App (3d) 170819, is instructive. ln Turner, Ihe

plaintiff filed a FOIA request with the police departrnent

seekrng his criminal records. The departnrent provided him

with redacted portions of the records he sought, pursuant

to I'OIA exemptions it believed were applicable. Later,
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the plaintiff filed a complaint seeking civil penalties and

costs. During the pendency of that litigation, the department

acknowledged that it had inadvertently rnissed some of the

plaintiffs records requested, and it served these on him.

Additionally, upon a request by the plaintiff for review of
the records and redactions cited, the department provided

an explanation for these to the trial court. Eventually, after

review, the trial court granted the department's motion to
dismiss the plaintiffs complaint for penalties and costs with
prejudice. See Turner,2019lL App (3d) 170819,11'll3-5.

fl 32 On appeal, the plaintiff argued that he was entitled to

civil penalties and costs under section 1l (j) of FOIA because

the department had acted willfully and intentionally during

the treatment of his request. See Tttnter, 2019 \L App (3d)

170819, fl 8. However, the reviewing court held that, not

only did his complaint lack any allegation of willful and

intentional violation of FOIA on the part of the department

but, more critically, there simply was no evidence of willful
and intentional noncompliance with his request. See Turner,

2019 IL App (3d) 170819, fln 2I-22. Rather, the department

had provided the unredacted documents to the trial court,

which had viewed them and determined that the exemptions

the department claimed were applicable. Accordingly, as

there was no willful and intentional failure on the part of the

deparlment to comply with FOIA requirements, there could

be imposition of any civil penalties or costs wamanted by

section 1lO. See Turner,2019lL App (3d) 170819,n22.

!f 33 The instant cause is very similar to Turner and merits

the same result. As we have already discussed, the evidence

before the trial courl did not support a conclusion that

the State's Attomey's office, which sifted through almost

3,000 pages of documents from 5 different criminal cases

requested by plaintiff here and provided hirn with what

he requested (save applicable FOIA exemptions) within 4
months, somehow acted willfully and intentionally and failed

to comply with FOIA or otherwise acted in bad faith. Without

evidence to counter the trial court's determination in this

respect, let alone sufficient evidencc to meet the manifest-

weighrof-the-evidence standard we are required to follow
here, a civil penalty under section I I (.r) is not wamanted to be

awarded to plaintiff or imposed against the State's Attorney's

office.

fl 34 Finally, for the completeness of the record here, we take

a moment to address the six "occurenccs" plaintiff lists in his

brief that, in his view, demonstrated bad faith on the part of
the State's Attorney's office and r.nerrted civil penalties. We

do so only briefly ar.rd for the sake of clarity, having already

reached our decision, as supported by caselaw.

*8 fl 35 First, plaintiff insists that the State's Attomey's

office failed to respond to his FOIA request and/or delayed

in processing it. However, as the record demonstrates, the

State's Attorney's office did respond to his request and

provided him with all the records he sought except for those

that were exempt from production or required redaction.

Plaintiff does not dispute this and does not show that the

State's Attorney's office improperly withheld any records.

Second, plaintiff insists that the State's Attorney's office
utilized "known impermissible non-exemptions" to "prey on

the weaknesses of prison inmates" like himself. However, he

does not point to what these "impermissible non-exemptions"

are. Conversely, the record shows that the trial court below

examined the State's Attomey's office's log of redactions

and claimed exemptions and was provided, as well, with the

full records, and found no improprieties. Similarly, plaintiff
insists as another "occurrence" that the State's Attorney's

office intentionally and knowingly refused to disclose all

records contained in his criminal files, but again fails to
mention what exactly any of these might be, other than (as we

gather) some he presumes must exist.

fl 36 Next, he cites the existence of a conversion claim

that should be resolved in his favor because, as he insists,

the State's Attomey's office did not provide hirn with
grand jury transcripts or witness medical records from his

criminal cases, which are his "property." However, grand

jury materials are exempt under FOIA (see Walker, 2019

IL App (2d) 170775, fl 21), as are medical records from

witnesses at trial, which constitute "private information" (see

5 II,CS 140/7(1)(b), (e-9) (West 2018) (this information

is categorically exempt fi'om disclosure)). Likewise, there

is no merit to his last two cited "occurrences," one in

which he claims the State's Attorney's office owes him
compensation for placing hirr "in a position of danger" by
"making him vulnerable" to "relentless targeting" in the fonn
of "emotional distress, chronic depression, anxiety, PTSD,

sleep deprivation, headaches, etc.," and the other in which he

insists the State's Attorney's office made misreplesentations

in its rnotion to dismiss before the trial court that sr"rch costs

were not recoverable. Plaintiff presents absolutely no caselaw,

and we have found none, that would award him for the rnental

distress he claims. Rather, and as we have discr.rssed at length,

statutorily, plaintiff is only potentially entitled under FOIA to
attorney fees (section I I (i)) and civil penalties (section I I fi)).
This is what the State's Attorney's office argr.red below, and we
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fail to see how this can be classified as a misrepresentation or

how plaintiff, in light of the clear statutory language of FOIA,
would be entitled to such other "costs" not contemplated

by the statute. Ultirnately, none of the six "occurrences"

plaintiff cites in his brief merits the reversal of the trial court's

dismissal order herein nor the award of penalties against the

State's Attorney's office he now seeks.

fl 38 Accordingly, for all the foregoing reasons, we affirm the

judgment of the h'ial cour1.

'1139 Affimed.

Justices Lavin and Cobbs concurred in the judgment

All Citations

fl 37 CONCLUSTON Not Reported in N.E. Rptr., 2021 IL App (|st) 200424-U,

2021 WL 614066

Footnotes

1 ln a prior decision issued by this Court with respect to this same matter, we noted that the defendants named in plaintiffs

complaint were Anita Alvarez, in her capacity as the State's Attorney of Cook County, Assistant State's Attorney Paul

Castiglione, and the Office of the State's Attorney of Cook County. We further noted that Kimberly Foxx succeeded Anita
Alvarez as State's Attorney of Cook County on December 1, 2016, and we allowed a motion to correct the caption and

substitute her as a defendant in this cause. Plaintiff has refiled this same appeal against, again, Anita Alvarez, but has

this time included Kimberly Foxx, as well. Similar to our notations then, we caption this cause accordingly and, again, for
ease of reference, we refer to defendants as the "State's Attorney's office." See Wafson v. Kimberly M. Foxx, in her official
capacity as Sfafe's Attorney of Cook County, ef a/., Nos. 1-18-2313 & 1-19-0707 (cons.) (2020) (unpublished summary
order pursuant to lllinois Supreme Court Rule (Rue) 23(c)(1) (eff. April 1 , 2018)).

2 The records plaintiff sought under FOIA were those related to five criminal cases instituted against him labeled
"04CR7326, 04CR7327, 04CR7328,04CR7329, and 04CR7330." As a result of these, plaintiff is currently serving an
aggregate term of 40 years in prison imposed in 2006 following jury convictions on two counts of aggravated criminal
sexual assault of a minor. He pled guilty in four additional cases involving sexual offenses against four other minors and
received prison terms to run concurrently with the sentences imposed from his convictions. He filed three appeals in
this Court regarding his criminal trial. We affirmed the jury convictions on direct appeal (People v. Watson,201 1 lL App
(1st) 080315-U); we affirmed the trial court's summary dismissal of his postconviction petition as frivolous and patently

without merit (People v. Watson,2012 lL App (1st) 092249-U): and we affirmed the trial court's denial of leave to file
a successive postconvictlon petition (People v. Watson,2014 lL App (1st) 121163-U). We also note for the record that
in his brief on appeal, plaintiff insists he was "never convicted for crimes against minors, each of the alleged victims in
each of his cases were adults." This is in direct contradiction to the records, facts, and holdings issued in each of his
criminal appeals noted here.

3 We note that plaintiffs claim under section 11(i) is extremely underdeveloped in his brief on appeal. That is, while

he cites this statutory section and demands recovery pursuant to it, he provides no real argument in his brief. As the
record demonstrates, he did argue for such recovery in more detail in his original and amended complaints, wherein he

asserted he deserved $200 for his "legal" work. However, here and below, he cites no legal work that would justify such

a consideration, even were we to consider it now. Ultimately, without any citation to any legal authority to the contrary,
and without the existence of any statute or agreement demanding otherwise, plaintiff clearly cannot prevail on a claim of
attorneyfeesundersectionll(i)of theAct.See,e.g., Ritterv.Ritter,3Sl 111.549,552-53(1943)(withoutanauthorizing
statute or agreement, a trial court cannot order one litigant to pay litigation expenses incurred by another, as in lllinois,

each party is responsible for his own).
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Appellate Court of Illinois, Third District.

Paul GRIFFIN, Plaintiff-Appeilee,

v.

The VILI-AGE OF NEW LENOX

POLICE PENSION FUND, the Board

of Trustees of the Village of New Lenox

Police Pension Fund and the Village of

New Lenox, Defendants-Appellants.

Appeal No. 3-19-o557

I

Opinion filed January S,2o2t

t2t

Synopsis

Background: Police officer sought review of decision of
police pension board to deny his request for line-of-duty

disability pension and to award him benefits for not-on-

duty disability pension instead. The Circuit Court, Will

County, John C. At.rderson, J., reversed board's decision.

Board appealed.

t3t

Holdings: The Appellate Court, Floldridge, J., held that:

[1] applicable standard of review of board's decisiot.r was

clearly-eroneous standard, and

[2] officer was not disabled by act of duty so as to qualify hirr

lor line-of-duty pension. t4l

Reversed

West Headnotes (9)

Municipal Corporations . Rcview of
decisions

Public Ernploynrent * Corrpensation,

pensions, and benefits

Police pension board's decision to deny police

officer's request for line-of-duty disability

pension and, instead, award benefits for not-

on-duty disability pension involved examination

of legal effect of given set of facts, thereby

constituting mixed question of fact and law,

and therefore applicable standard of review of
board's decision was clearly-effoneous standard;

board's determination involved whether officer

incurred injury during performance of "act of
duty," "act of duty" was legal term that required

board's interpretation, and whether "act of duty"

involved special risk required board to make

factual determination. 40 Ill. Cornp. Stat. Ann.

5 l3-1 I 4.1 (a), 5/5- I I 3.

r\dministrative Larv and

Procedure ,""', Decision reviewed

In administrative review cases, Appellate Court

reviews the decision of the administrative

agency, not the decision ofthe circuit court.

Administrative Law and

Procedure "-' Standard ofreview in general

In administrative review cases, the applicable

standard of review depends upon whether the

issue presented is one of fact where the manifest

weight standard applies, one of law where the

de novo standard applies, or a mixed question of
fact and law where the clearly effoneous standard

applies.

Municipal Corporations .,- Disability
pension or compensation

Public Employment ."- Law enforcement

personnel

In deterrnining wlrether a police officer qualifies

under the pension code for a line-of-duty

disability pension because he was injured in or

resulting frorn the performance of an "act of
duty," a police officer is not always perfonning

an "act of duty" within the meaning of the111
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pension codejust because he is "on duty." 40 Ill.
Cornp. Stat. Ann. 513-ll4.l(a), 5/5-113.

I8l

l5l Municipal Corporations ... Disability
pension or cornpcnsation

Public Employment '-,.. Law enforcernent

personnel

Under the pension code, there has to be

something more than just being "on duty" for a

police officer to receive a line-of-duty pension.

40 lll. Comp. Stat. Ann. 5/3-114.1(a),5/5-113.

16l Municipal Corporations ,'.-"' Disability
pension or cornpensation

Public Employmenf r',';,'" l3v7 enforcement

personnel

An "act of duty," for purposes of determining

whether a police officer who has been injured

while on duty qualifies under the pension

code to receive a line-of-duty pension, is not

restricted to protecting the public, responding

to a disturbance, engaging in patrol duties, or

addressing public safety hazards. 40 lll. Comp.

Stat. Ann. 5/3-114.1(a),5/5-l 13.

tel

t7l Municipal Corporations ir"' Disability
pension or compensation

Public Employment .'," Law enforcement

personr.rel

Police officer, who slipped off curb and injured

knee while getting into vehicle after testifying

in court, was not exposed to special risks not

ordinarily assurned by a citizen in the ordinary

walks of life, and therefore officer was not

disabled by an act ofduty so as to qualify him for
line-of-duty pension; officer was merely walking

frorn courthouse to his vehicle with papers in

hand fbllowing his subpoenaed testimony, he

was not looking for crirnes, no one contacted him

on his deparlment phone or radio to respond to

any efiiergency call or service, and he completed

all of his duties related to testifying at time he

slipped. 40 lll. Comp. Stat. Ann. 5/3-l l4.l(a),
5t5-l13.

MunicipalCorporations .' Disability
pension or compensation

Public Employment ,,,- Law enforcement

personnel

Crux of the issue in cases to determine whether

a police officer incurred injury during an "act

of duty" and thus qualifies under the pension

code to receive a line-of-duty pension is the

capacity in which the officer was seruing at the

time of the injury and whether that capacity

involved special risks. 40 Ill. Comp. Stat. Ann.

5 13 -ll4.l(a), 5 I 5-113.

Municipal Corporations i;i Disability
pension or compensation

Public Employment ,.- Law enforcement

personnel

For purposes of determining whether a police

officer incurred injury during an "act of duty"
and thus qualifies under the pension code to

receive a line-of-duty pension, the act of wearing

a service revolver, handcuffs, and a police radio

does not involve special risks not ordinarily
assumed by a citizen in the ordinary walks of life.
40 lll. Comp. Stat. Ann. 513-114.1 (a), 5/5- 1 13.

Appeal from the Circuit Court of the l2th Judicial Circuit,

Will County, Illinois, Circuit No. l8-MR-3225, Honorable

John C. Anderson, Judge, Presiding.

Attorneys and Law Firms

Keith A. Karlson and Rayrnond G. Garza, of Karlson Garza

LLC, of Palos Heights, for appellants.

Thomas W. Duda, of Palatine, for appellee.

OPINION

JUSTICE IIOLDRIDGE delivered the judgment of the court,

with opinion.
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*l ll I The plaintiff, Paul Griffin, applied to the Board

of Trustees of the Village of New Lenox Police Pension

Fund (Board) for a line-of-dr.rty disability pension pursuant to

section 3-114.1 of the Illinois Pension Code (Code) (40lLCS

513-11 4.1 (West 201 6)). Alternatively, the plaintiff requested

a not-on-duty disability pension pursuant to section 3-114.2

of the Code (rd. $ 3-1 14.2).The Board denied his request for a

line-of-duty disabiliry pension but granted him a not-on-duty

disability pension. The plaintiff sought administrative review

of the Board's decision before the circuit court, naming the

Village of New Lenox Police Pension Fund, the Board, and

the Village of New Lenox as defendants. The court reversed

the Board's decision.

fl 2 r. BACKGROUND

lJ 3 The following factual recitation is taken from the evidence

presented before the Board on June 20,2018, and the Board's

decision and order dated October 22,2018.

tl4 A. The Plaintiffs Testimony

tf 5 In December 2002, the plaintiff was appointed as

a probationary patrol officer for the New Lenox Police

Department and received a regular appointment in December

2003. Prior to this employment, he worked for several other

municipalities as a police officer. Around November 201 1 , the

plaintiff was promoted to detective. This role required him to

handle criminal investigations, make and assist with arrests,

respond to emergency traffic accidents, assist officers when

dispatched, use necessary force to disann suspects, testify in

a couftroom setting, and assist in the preparation ofcases for
prosecution.

plaintiff slipped off the curb, hyperextended his knee, and

grabbed the door to prevent himself fi'om falling. The plaintiff
immediately felt pain in the front and rear of his left knee but

retnrned to the police department.

U 7 Following the injury, the plaintiffs knee continued to

hurt, and he reported the incident to his supervisor. The

next day, he made an appoiutment with his medical provider

because his pain was worse and he could hardly walk. The

plaintiff was advised to take ibuprofen and ice his knee. He

retumed to work on light duty. The plaintiff continued to seek

medical treatment where he received a cortisone injection,

afthroscopic surgery for a meniscus tear, and an eventual

knee replacement in August 2017. He was unaware of any

permanent light duty assignrnent with the police department.

The plaintiff resigned from his position with the police

department on October 10,2011 . He admitted that he resigned

during an internal investigation unrelated to his testimony and

injury that occurred on September 7 ,2016.

*2 fl 8 The plaintiff testified that, as a detective, he was

required to perform all duties of a patrol officer, even when

driving to and frorr assigned coufi appearances. However, at

the time of his injury, he was not looking for crimes, no one

contacted him on his department phone or radio to respond

to any emergency call or service, and he completed all of his

duties related to the grand jury at the time he slipped. The

plaintiff agreed that, at the time of his injury, he was simply

walking back to the car to retum to the police station and

do some more paperwork. He admitted that any citizen could

testify at a courthouse and bring paperwork, and it was not

unique to police officers.

u 9 B. Medical Evidence

fl l0 The plaintiff was examined by three physicians in

accordance with section 3-115 of the Code (td $ 3-ll5).
First, Dr. Junaid Makda, a board-certified orthopedic surgeon,

examined the plaintiff on March 8, 2018. He stated that

the plaintiff reported he was lcturning to his car from the

conrthouse while carrying documents in his hand, his vehicle

was parked by a curb, and his foot slipped/tripped over

the curb when he entered his r chicle, which caused him to

hyperextend his knee and grab the car door to prevent himself

from falling. He opined that tirc plaintiff was permanently

disabled. Dr. Makda also stated tl.rat the disability was a direct

result of a pennanent aggravation of a preexisting condition

(osteoarthritis ofthe left knee).

!l 6 On September 7, 2076, the plaintiff was working from

8 a.m. until 4 p.m. He was wearing his service revolver,

handcuffs, and police radio. The plaintiff reported to the

police department at 8 a.m. His supervisor informed hirr
that he was to testify before a grand jury pursuant to

a snbpoena at the county courthouse. The plaintiff drove

his vehicle assigned by the police department with his

parhrer, Jeff Furlong, to testify. He parked the vehicle and

carried paperwork, police reporls, and a subpoena related

to his testimony into the coufiroorn while Furlong waited

for him. After testifying, the plaintiff and Furlong exited

the building and walked toward the vehicle to retum to

the police department. While getting into the vehicle, the
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fl I I Second, Dr. Leolr M. Huddleston, a board-certified

physical medicine and rehabilitation plrysician, examined the

plaintiff on March 12, 2018. He stated that the plaintiff
reported he was leaving the courthouse when he rnisstepped

on a curb and hyperextended his left knee. Dr. Huddleston

opined that the plaintiff was permanently disabled. He found

that the plaintiff s explanation of how the disability occurred

was consistent with his findings. Dr. Huddleston further

opined that the plaintiffhad preexisting degenerative changes

(osteoarthritis) in the left knee that were aggravated by the

September 7,2016, accident. He noted that the plaintiff will
have difficulty stooping and bending because of limited range

of motion and pain in the knee.

fl l7 II. ANALYSTS

*3 
1l l8 On appeal, the parties dispute whether the plaintiff

was performing an act of duty within the rneaning of the Code

when he was injured on September 7 ,2016.

fl 19 A. Standard of Revrew

lll I2l I31 fl 20In administrative review cases, this court

reviews the decision of the administrative agency, not the

decision of the circuit cour1.. Wade v. City of North Chicago

P oli ce P ens ion B oard, 226 lll. 2d 485, 504, 3 1 5 lll.Dec. 7 7 2,

877 N.E.2d 1101 (2007). The applicable standard of review

depends upon whether the issue presented is one offact where

the manifest weight standard applies, one of law where the

de novo standard applies, or a mixed question of fact and law

where the clearly erroneous standard applies. Merlo v. Orland

Flills Police Pension Board,383 Ill. App. 3d 97,99-100,321

lll.Dec. 890, 890 N.E.2d 612 (2008).

fl 2l Here, the parties dispute the applicable standard of
review. However, they agree that the issue is whether the

plaintiff was performing an act of duty within the meaning of
the Code. The Board argues that we review its decision under

the clearly erroneous standard because the issue involves a

mixed question of fact and law. The plaintiff argues for de

novo review because the facts are uncontroverled. We agree

with the Board that the clearly erroneous standard applies, as

this court is being asked to review an administrative decision

that "involves an examination of the legal effect of a given

set of facts," thereby constituting a mixed question of fact

and law. City of Belvklere v. Illinois State Labor Relations

Board, I 8l lll. 2d 191,205,229 lll.Dec. 522, 692N.E.2d 295

(1998). Stated another way, "act ofduty" is a legal term that

required the Board's interpretation, and whether the "act of
duty" involved a special risk required the Board to make a

factnal deterrnination. Gilliant v. Board of Trustees of the City

o/'Pontitrc Police Pension Fund,2018 lL App (4111) 110232,

1123, 421 lll.Dec. 162, 101 N.E.3d 199. Thus, we proceed

with the clearly erroneous standard. Under this standard, tlle

Board's decision is given some deference and reversal is

wananted only when the court is left with the definite and fiml
conviction that a rnistake has been cornrnitted. Met'1o,383 lll.
App. 3d at 100,321 Ill.Dec. 890, 890 N.E.2d 612.

fl 12 Last, Dr. Daniel G. Samo, an occupational and

environmental medicine physician, examined the plaintiff on

March 15, 2018. He opined that the plaintiff was disabled. He

noted that, prior to the September 7,2016, injury the plaintiff
had been fully functioning and asymptomatic in regard

to his underlying preexisting degenerative knee condition.

However, the September 7,2016, injury caused the plaintiff
to become symptomatic.

fl 13 C. The Board's Findings

'll 14 The Board found that the plaintiff was disabled as a

result of the September 7, 2016, injury. However, it denied

his request for a line-of-duty disability pension and awarded

him benefits for a not-on-duty disability pension instead. The

Board found that the plaintiff failed to rneet his burden that

he was injured by any act of duty involving special risk not

encountered by an ordinary citizen. Specifically, it noted (1)

numerous citizens walk to and from buildings with paper in

their hands every day, (2) the plaintiff was not on patrol or

responding to a call when he misstepped, (3) he had motive

to be dishonest in his testimony because he would be unable

to return to work if the Board denied him benefits, (4) he

only applied for disability benefits after leamir.rg he was under

investigation and would likely be discharged, and (5) he was

less than credible.

fl 15 D. The Circuit Court's Decision

fl l6 The plaintiff sought review of the Board's determination

before the circuit coufi of Will County. The court reversed the

Board's determination. The Board appeals.
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n228. Act of Duty

fl 23 Section 3-114.1(a) ofthe Code provides for a line-of-
duty disability pension:

"If a police officer as the result of sickness, accident

or injury incurred in or resulting from the performance

of an act of duty, is found to be physically or rnentally

disabled for service in the police department, so as to
render necessary his or her suspension or retirement from

the police service, the police officer shall be entitled to a

disability retirement pension * \ *.

A police officer shall be considered 'on dufy' while
on any assignment approvcd by the chief of the

police deparlment of the municipality he or she

serves, whether the assignment is within or outside the

municipality." (Emphasis added.) 40 ILCS 513-ll4.l(a)
(West 2016).

I4l I5l n24 A police officer is not always performing an act

of duty within the meaning of thc Code just becanse he is "on
duty." Rose v. Board of'Trustees o/'the Mount Prospect Police
Pension Fund,2011 IL App (lst) 102157,1171,354111.Dec.

572,958 N.E.2d 315. Instead, there has to be "[s]omething

more" than jr.rst being "on duty" to receive a line-of-duty
pension. Jones v. Board o/'Tr"r,t.rlees of tJte Police Pension

Fund of the City, s791uo,nington,384 lll. App. 3d 1064,1069,

323 Ill.Dec. 936,894 N.E.2d 962 (2008). The Code defines

"act ofduty" as:

*4 "Any act of police duty inherently involving special

risk, not ordinarily assumed by a citizen in the ordinary

walks of life, imposed on a policernan by the statutes of this

State or by the ordinances or police regulations ofthe city
in which this Article is in effect or by a special assignment;

or any act of heroisrn perfomed in the city having for its
direct purpose the saving of thc I ife or property of a person

other than the policeman." 40 ILCS 5/5-113 (West 2016).

!l 25 In Joltnson v. Retirentent Board of the Policenletx's

Atttttrit-v- & Benefit Futd,l l4Ill. ld 518,521-23,104 Ill.Dec.
221 ,502 N.E.2d 7l 8 ( 1986), our slrpreme court addressed this

special risk language contained in the Code. In that case, a

police officer on traffic-control duty slipped and fell while
crossing an intersection in respt,nse to a citizen's request to

investigate an accident. Id. at :20, 104 lll.Dec. 221 , 502

N.E.2d 718. The argument prescnted to deny the officer a

line-ol'-duty disability pension lr as that tlre act of walking

across a street is an act assumed by any citizen, which did

not contain any special risk as required by the Code. 1d. at

52l,l04Ill.Dec. 221,502 N.E.2d 718. More narrowly, it was

argued that a line-of-duty disability pension was reserved for
officers injured perfonning inherently dangerous duties that

only police officers were called upon to perform. /cy'. The court

rejected this interpretation of the Code, stating:

"We do not find anything in the statute or in its legislative

history to support the defendant's strained construction

that the tenn 'special risk' only encompasses 'inherently

dangerous' activities. Police officers assigned to duties

that involve protection of the public discharge those duties

by performing acts which are similar to those involved

in many civilian occupations. Driving an automobile,

entering a building, walking up stairs, and even crossing

the street are activities common to many occupations, be it
policeman or plumber.

There can be little question, police officers assigned to

duties that involve protection of the public discharge their

responsibilities by performing acts which are similar to
those involved in many civilian occupations. The crux is
the capacity in which the police officer is acting.

When a policeman is called upon to respond to a citizen,

he must have his attention and energies directed towards

being prepared to deal with any eventuality.

Additionally, unlike an ordinary citizen, the policeman has

ro option as to whether to respond; it is his duty to respond

regardless of the hazard ultimately encountered. In the case

at bar, at the time of his disabling injury, the plaintiff was

discharging his swom duties to the citizens of Chicago by

responding to the call ofa citizen to investigate an accident.

There is no comparable civilian occupation to that of a

traffic patrohnan responding to the call of a citizen.

The defendant's ultimate reliance on the fact that the

plaintiff was 'traversing a street' when he was injured is
misplaced. The provisions of section 5-154 of the Illinois
Pension Code (lll. Rev. Stat. 1983, ch. l08t/2, par.5-154)

conferring the right to duty-disability benefits do not

reqtrire that an officer be injr"rred by an acI of duty. Rathel
the duty disability is awarded when an officer is 'disabled *
* * as the result of injury incun'ed * * * in ilte petforntance

of an act oJ duty.' (Emphasis added.) [,ld ] ln the plaintiffs
case, the act of duty was the act of responding to the call

of a citizen for assistance. In perfomring that act, he was

injured.
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*5 The defendant's interpretation envisions a police

officer involved in a gun battle, a high-speed car chase,

or some other obviously dangerous situation in order

to qualify for duty-disability benefits. This is an overly

restrictive and unrealistic intetpretation. If this cotul were

to adopt the defendant's nalrow reading of section 5-l 13,

it could discourage police officers from the dedicated and

enthusiastic performance of their duties, to the detriment of
all the citizens of Chicago." (Emphases in original). ,ld' at

521-23,104 Ill.Dec. 221,502 N.E.2d 718.

l6l fl 26 SinceJohnson, there have been several cases where

officers were injured in the performance of acts of duty. See

l4/agner v. Board of Trustees of the Police Pension Fund oJ'

llellevitle,208 lll. App. 3d 25, l53Ill.Dec. 20,566 N.E.2d

8 70 ( I 99 1 ) (injured while serving a notice to appear and fell

through a porch); Alm v. Lincolnshire Police Pension Board,

352 I1l. App. 3d 595,287111.Dec. 627,816 N.E.2d 389 (2004)

(injured knee over time while riding police bicycle on patrol);

Sarkis v. City o.f Des Plaines,378 Ill. App. 3d 833, 318

1ll.Dec. 145, 882 N.E.2d 1268 (2008) (injured while raising a

nralfunctioning railroad crossing gate that he was dispatched

to address); Merlo,383 Ill. App. 3d 97,321 Ill.Dec. 890,

S90 N.E.2d 612 (injured while unstacking concrete blocks

that were reported by a civilian to have been stacked by

nrischievous juveniles in a parking lot); Jones,384 lll. App.

3d 1064, 323 Ill.Dec. 936, 894 N.E'2d 962 (injured in a

r ehicle accident while driving a police vehicle on patrol

intending to investigate an area that had reports ofspeeders);

il[ingus v. Board of Tnrstees of the Police Pension Ftutd,

:011 IL App (3d) 110098, 356 Ill.Dec. 650, 961 N.E.2d 1285

(injtrred while helping a citizen with a stuck vehicle); Rose,

20ll IL App (lst) 102751,354 lll.Dec. 572,958 N.E.2d

315 (injured while performing regular patrol duties when

lris marked squad car was hit by another vehicle); Martin v.

Iloarcl of Tntstees of the Police Pension Fund,2017 IL App

(5th) 160344,419111.Dec.223,92 N.E.3d 932 (injured in a

i ehicle accident in an unrnarked squad car while returning

to tl.re police department from the connty courlhotlse where

he obtained snbpoenas for an ongoing investigation and filed

trckets); Gilliam,20l8 IL App (ath) 170232,421 lll.Dec.

'62, 101N.E.3d 199 (injured while performing or leaming

ttr perform the duties of a bicycle-patrol officer); Ashmore v.

!)oarcl of'Tntstees o.f'the Bloomingtott Police Pension Fund,

l0lB IL App (4th) 180196, 434 Ill.Dec. 934, 138 N'E.3d

!r3 (injured from falling while pushing a civilian's vehicle

stuck in the snow). These cases have been broadly categorized

irs acts of duty involving protecting the public, responding

to a disturbance, engaging in patrol duties, and addressing

public safety hazards. Summers v. Reliremenl Board oJ the

Policenten's Attnuitt, & Benefit Frtnd,2013 IL App (1st)

121345.1144,311 lll.Dec. 49,989 N.E.2d 639. However, an

act of duty is not restricted to one of these four categories'

See id.

I27 There have also been a number of cases where coutls

have found that the officer was not injured in the performance

of an act of duty. See Morgan v. Retirement Board of the

Policemen's Annuity & Benefit Fund, 172 l1l. App. 3d 273,

122 I|\.Dec. 234, 526 N.E.2d 493 (1988) (injured when

attempting to sit down in a chair at his desk to fiIl out a

police report and the chair rolled out from underneath him);

I4rhite v. City oJ'Aurora,323 lll. App. 3d 733,251 lll.Dec.

618,753 N.E.2d 1244 (2001) (injured while exiting his police

vehicle to place a parking citation on an illegally parked car

where the police department also employed civilians to issue

tickets); Fedorski v. Board of Tru'stees of the Aurorct Police

Pensiott Funcl, 375 Ill. App. 3d 371,313 Ill.Dec. 720, 873

N.E.2d l5 (2007) (evidence technician on 24-hour call was

injured in an unmarked police vehicle that was struck while

stopped at a red light); Filskov v. Board of T'ttstees of the

Northlake Police Pension Fund, 409 lll. App. 3d 66, 349

Ill.Dec. 599,946 N.E.2d 1095 (2011) (injured while entering

a police vehicle in the police station's parking lot and had yet

to resume patrol); Buckner v. University Park Police Pensiott

Fund,2013lL App (3d) 120231,367 Ill.Dec. 971,983 N'E.2d

125 (injured while driving home after her shift had ended in

an unmarked squad car); Suntnters,20l3 IL App (lst) I 21345'

371 lll.Dec. 49,989 N.E.2d 639 (injured while lifting and

handling police supplies); Sv,obodav. Boatd of Trustees of the

Village of Sugar Grove Police Pension Fwtd,2015 IL App

(2d) 150265,399 lll.Dec. 370,46 N.E.3d 408 (injured while

parlicipating in the police department's fitness testing). These

cases involved acts found to involve risk ordinarily assumed

by a citizen in the ordinary walks of life.

'11 28 C. The Plaintiffs Case

*6 l7l ll 29 The Board argues that the plaintiff was not

disabled by an act of duty because slipping off a curb while

getting into a car to return to the police station does not

involve special risks. The plaintiff argues that he was engaged

in an act of dr.rty when he was injured because he was

complying with a direct order to cornplete a required dr'rty as

detective and, therefore, he faced special risks. The parties

rely on a nurnber of cases to support their positions. Supra
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fln 26-27 . However, we find the cases of Filskov and Martin
most factually similar.

fl 30 In Filskov, the plaintiff was a patrol officer assigned to

an unmarked police vehicle with two other officers. Filskov,

409lll. App.3d at67,349Ill.Dec. 599,946 N.E.2d 1095. The

plaintiff left the police station with the two other officers and

walked toward the squad car in the police station's parking lot
to resume patrol.Id. at68,349lll.Dec. 599,946 N.E.2d 1095.

As he was standing outside the open door of the squad car, the

officer driving the car inadvertently put it in drive and drove

over his foot. Id. The First District held that the plaintiff was

not performing an act of duty when he was injured, finding
that he was merely entering a vehicle, which did not involve a

special risk required by the Code. Id. at72,349lll.Dec.599,
946 N.E.2d 1095. The court emphasized that the plaintiff (l)
was not responding to a call; (2) had yet to resume patrol;

and (3) was acting in a capacity in which civilians commonly

act, specifically as an automobile passenger, which did not

involve a special risk. 1d. at 72-73,349 Ill.Dec. 599, 946

N.E.2d 1095. A dissenting justice opined that the plaintiff was

performing an act of duty because "his team had completed

a report on a prior activity and were headed out to resume

their specialized work" "when he was injured." Id. a|14,349
Ill.Dec. 599, 946 N.E .2d 109 5 (Cunningham, P.J., dissenting).

The dissenting justice went on to note that the plaintiff was

entering that specific vehicle because he was performing an

act of duty peculiar to his unit and work. ft/.

'!J 31 In Martin, a detective was on duty when he was riding

as a passenger in the front seat of an unrnarked squad car and

it was rear-ended by another vehicle at a stoplight. Martin,
2011 IL App (5th) 160344, n 4, 419 lll.Dec. 223, 92 N.E.3d

932. At the time of the accident, the detective was retuming

to the police department frorn the courthouse, where he was

obtaining subpoenas for an ongoing investigation and filing
traffic tickets. Id. The Fifth District held that the detective

was injured during the performance of an act of duty. 1d li
28. The court found that the dr.rties performed by the detective

(obtaining subpoenas and filing tickets) were not delegated

to any mer.nbers of the general public, and because he was

a passenger in a squad car at the tirre of the accident, he

was subject to attend to any other police responsibility if
necessaly. Id. The court acknowledged that the detective had

already cornpleted his work at the courlhouse and was on his

way back to the police station at the time of the accident, but

found that "he had to 'have l.ris attention and energies directed

towards being prepared to deal with any eventuality.' " 1d

ti 29 (quoting Johnson, I l4 lll. 2d at 522, l04lll.Dec.22l,

502 N.E.2d 7l 8). The court distinguished the case from other

decisions, specifically noting that the detective was not (l)
perforrning a clerical duty at a desk (Moryan); (2) perfonning

a task delegated to the general public (Vlthite); or (3) merely

riding iri an automobile subject to ordinary risk (Fedorski),

as he was required to have his attention and energy directed

toward eventuality. I d. 1l1l 33, 35, 38.

l8l 'l]l 32 As our supreme court made clear, the crux of the

issue in these cases is the capaci4., in which the officer was

serving at the time of the injury and whether that capacity

invofved special risks. See Johnson, ll4 Ill. 2d at 522,

104 Ill.Dec. 221, 502 N.E.2d 718. Based on the facts and

arguments presented, there are two different capacities the

plaintiff could have been seruing; a testifying witness in a

criminal investigation or a pedestrian that is essentially "on
call." As to the testifying capacity, it presents the question

of when that capacity ceases. However, we need not answer

that question because we find that, for the reasons that

follow, the plaintiff was not exposed to special risks not

ordinarily assumed by a citizen in the ordinary walks of life
in either capacity. See Commonwealth Edison Co. v. Illinois
Commerce Comnt'4 2016 lL I18129, n 10, 402 Ill.Dec. 36,

51 N.E.3d 788 (courls of review do not consider issues where

the result will not be affected regardless of how those issues

are decided).

*7 n n This case is similar to Filskov in that the plaintiff
was acting in a capacity in which civilians commonly act.

Ordinary citizens are called upon every day to testify in court

and face the same risk of slipping on a curb when returning

to their vehicle with papers in hand. As the plaintiff admitted,

he was merely walking from the courthouse to his vehicle

with papers in hand following his subpoenaed testimony. He

was not looking for crimes, no one contacted him on his

department phone or radio to respond to any emergency call

or service, and he completed all of his duties related to the

grand jury at the time he slipped. Nonetheless, while relying
on the Filskot, dissent's analysis, the plaintiff argues that

he was in the performance of an act of duty when he was

injured becanse his injury occurred at a location pursuant to

a direct order from his supewisor. The law, both statutory

and decisional, is devoid of any positional risk qualifier to

satisfy the act-of-duty requiretlent. Although his presence

in the courthouse parking lot was the result of a depaftment

requirement, there is no evidence that he was exposed to

special risks.
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fl 34 The plaintiff also suggests that tlre act of carrying the

police report and subpoena is unique to hin-r as an officer

because the documents were not available to the general

public. The Board argues that the documents were obtainable

by the general public pursuant to the Freedom of lnfbrmation

Act (5ILCS 140/1 et.seq. (West 2016)). We fail to see how

the content of the document changes the plaintiffs risk. Even

assuming that the documents were confidential or unique to

policework, this does not defeat the fact that the plaintiff was

carrying the docurnents while merely walking to his vehicle,

in contrast to the officer in l4/ctgner, who was .serving a notice

to appear when he fell through a rotted porch plank. Wagner,

208 lll. App. 3d at29,l53lll.Dec. 20,566 N.E.2d 870. Thus,

the content ofthe documents alone does not render his act of
walking to his vehicle an act of duty.

duty" with "on duty." As an example, the plaintiff in this case

argues that he was wearing his service revolver, handcuffs,

and police radio and was responsible for responding to any

emergency dispatch calls, which would be unique to officers

and not citizens. This court addressed a similar argurnent in

Buckner and stated that an officer must still be injured while

performing a police duty involving special risks even if that

officer is injured while on 24-hour call. Buckner, 2013 lL
App (3d) 120231, n lt , 367 Ill.Dec. 971, 983 N.E.2d 12s.

The same reasoning applies here. The officer must be doing

"[s]omething more" than merely being "on duty." Jones,384
Ill. App. 3d at 1069, 323 Ill.Dec. 936, 894 N.E.2d962. The act

of wearing a selice revolver, handcnffs, and a police radio

does not involve special risks not ordinarily assumed by a

citizen in the ordinary walks of life. For the foregoing reasons,

we decline to follow Martin.

Jf 35 Nevertheless, the plaintiff urges this court to apply the

reasoning in Martin and find that he was perforrning an act

of duty. However, we decline such request because we find

that Martin is not well reasoned. The Martin court concluded

that, as a mere passenger in a squad car returning to the police

station, the detective was required "to 'have his attention and

energies directed towards being prepared to deal with any

eventuaf ity. "' Martin, 20 1 1 lL App (5th) I 603 44, 11 29, 419

Ill.Dec. 223, 92 N.E.3d 932 (quoting Johnson, 114 Il1. 2d

at 522, 104 lll.Dec. 221, 502 N.E.2d 718). This reasoning

is at odds with Johnsoru, the very case it relied on for this

proposition. For the sake of completeness, the supreme court

in Johnson stated:

"lVhen a policennn is called upon to respond to a citizen,

he must have lris attention and energies directed towards

being prepared to deal with any eventuality." (Emphasis

added.) Johnson,l l4 lll. 2d at 522,104 lll.Dec. 221,502
N.E.2d 718.

This statement corresponds with the facts in .Iohnson, where

the officer was injured while walking in response to a citizen's

request. The court in Mculin omitted a very critical part of
the suprerne court's statement referring to when an officer is

responcling to a citizen and broadly applied it.

tgj fl 36 Arguably, under the analysis in Mat'tin, officers in

any capacity have a dr"rty to protect and serve, which would

require their "attention and energies directed towards being

prepared to deal with any eventnality" (Martin, 2017 IL App
(5rh) 160344, n 22, 4r 9 ill.Dec. 223, 92 N.E.3d 932) and

worlld result in a qr"ralification for a line-of-duty disability
pension for merely being "on duty." This interpretation not

only lenders the legislature's use and definition of "act of
duty" superfluous but also conflates the concept of "act of

*8 fl 37 We conclude that the plaintiff in this case was not

performing an act of duty when he was injured. See 40 ILCS

515-113,3-ll4.l(a) (West 2016). He was walking toward his

police vehicle while carrying paperwork in the courthouse

parking lot. The plaintiff admitted that he was not looking

for crimes, no one contacted him on his deparlment phone

or radio to respond to any emergency call or service, and he

completed all of his duties related to the grand jury at the tinre

he slipped. Thus, there was no evidence that he was acting

in a way any different than a citizen in the ordinary walks of
life, such as protecting the public, responding to a disturbance,

patrolling, or addressing a public safety hazard . See Sumnter.s,

2013lL App (lst) 121345,371 Ill.Dec. 49,989 N.E.2d 639.

tl 38 For the foregoing reasons, we cannot say that the Board's

decision to deny the plaintiffa line-of-duty disability pension

was clearly erroneous, ur *. u.-" not left with the definire

and firm conviction that a mistake has been committed. Sce

Merlo,383 lll. App. 3d at 100, 321 Ill.Dec. 890, 890 N.E.ld
612. Therefore, we reverse the circuit court's judgment, which

reversed the Board's decision.

fl 39 rrr. CONCLUSTON

fl 40 For the foregoing reasons, the judgrnent of the circr-rit

court is reversed.

fl 41 Reversed.
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Justices O'Brien and Wright concnrred in the judgment and

opinion.
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Appeal from the Circuit Court of Sangamon County, No.

18MR449, Honorable Brian T. Otwell, Judge Presiding.

ORDER

JUSTICE HARRIS delivered the judgment of the court.

'kl I I Held: The appellate court affirrned, finding the

trial court properly dismissed plaintiffs complaint pursuant

to section 2-619 of the Code of Civil Procedure (735

ILCS 5/2-619 (West 2016)), where the documents plaintifl

requested from the Illinois Department of Corrections wert-

exempt from disclosure.

u 2 In June 2018, plaintiff, Samuel Gayden, an inmate

currently incarcerated at Menard Correctional Centel filed

a complaint for declaratory judgment and injunctive reliel

against defendant, the Illinois Departlnent of Corections

(DOC), pursuant to the Freedom of Inforrnation Act (FOIA)

(5 ILCS l40ll et seq. (West 2016)), requesting the trial court

find DOC in violation of FOIA and order DOC to release thc

documents in relation to his FOIA request.

!f 3In September 2018, DOC filed a rnotion to dismiss

pursuant to section 2-619 of the Code of Civil Procedurc

(Civil Code) (735 ILCS 512-6t9 (West 2016)), arguing thc

records plaintiff requested were exempt from disclosurc

pursuant to section 7(1)(a) of FOIA (5 ILCS 140/7(lXat

(West 2016)) and section 3-5-1 of the Unified Code of
Corections (Corrections Code) (730 ILCS 5/3-5-1 (West

2016)).In April 2019,the trial court entered a written order

granting DOC's motion.

lf 4 Plaintiff appeals pro se, arguing the trial court ered in
granting DOC's motion to dismiss. We affirm.

fl 5 r. BACKGROUND

fl 6ln June 2018, plaintiff filed a complaint for declaratory

judgrrent and injunctive relief pursuant to FOIA, requesting

the trial court find DOC in violation of FOIA and order DOC

to release the documents in relation to his FOIA request.

Specifically, plaintiff sought: "(l) a certified copy of the arest

warrant issued by plaintiffs parole officer on September 11,

2010; (2) a certified copy of plaintiffs parole violation report

sheet that was never tendered; [and] (3) a copy ofplaintiffs
parole plans from November 6,2009."

fl 7 In September 2018, DOC filed a motion and supporling

memorandum of law seeking dismissal of plaintiff s

complaint with prejudice pursuant to section 2-619 of the

Civil Code. DOC argued the records requested by plaintiff
fell under the exemption set forth in section 7(l)(a) of FOIA,

as they were a part of plaintiffs master record file (see

730 ILCS 5/3-5-1(a) (West 2016)). DOC noted plaintiffs

master record file was confidential, which lirnited access to

authorized DOC personnel (see 730 ILCS 5/3-5-l(b) (West

2016);20Ill. Adm. Code 107.310(a) (2016)), and further

argued plaintiff "failfed] to cite to any statute or regulation

expressly permitting access to his parole arrest warant, parole

violation report, and parole plans contained in his master

record fi1e."

Jl 8 In January 201 9, plaintiff filed a response to DOC's motion

to dismiss, asserting DOC's motion should be denied "because

section 7(1Xa) constifutes an unconstitutional delegation of
legislative power in violation of Section I Article IV of [the]
lllinois Constitr.rtion, 1970," and DOC's argument related to

"the fC]onections [C]ode having precedence over the FOIA
*** [was] without merit: and raised no 'affinnative matter'

that defeats [plaintiffs] claim."

"2 n 9 In April 20 19, the trial court entered a written order

granting DOC's motion to disrniss with prejudice. The coutl

for.rnd "the requested records are confidential under 730 ILCS

513-5-l and therefore exempt fron.r disclosure under FOIA.
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As such, Plaintiffs Complairrt against *** IDOC is barred by

the affirrnative matter that the requested records are exempt

from disclosure and this affir'rnative matter negates Plaintiffs
cause of action completely."

'U l0 This appeal followed

fl ll rr. ANALYSIS

'lJ 12 On appeal, plaintiff challenges the trial court's grant of
DOC's motion to dismiss pllrsuant to section 2-619 of the

Civil Code. Specifically, plaintiff asserts (l) DOC failed to

establish an affirmative mattel defeating his claim and (2)

the arrest waffant contained in his master record file was not

exempt from disclosure under FOIA.

fl 13 DOC responds, arguing the trial coufi's dismissal

was proper as plaintiffs FOIA request was "barred by the

Corrections Code, which prevents disclosure of prisoners'

master record files."

fl 14 "A motion brought plrrsuant to section 2-619 admits

the sufficiency of the complaint, but asserts an affirmative

defense or other matter that avoids or defeats that claim."

Lutkattskas v. Ricker,20l5 lL 117090,n29,28 N.E.3d 727.

"The purpose of a motion to dismiss under section 2-619 ***

is to afford litigants a means to dispose of issues of law and

easily proved issues offact at the outset ofa case." Ultsch v.

I llinois Munic ip al Re tireme t t t Fwtd, 226 lll. 2d 1 69, 17 8, 81 4

N.E.2d 1,7 (2007). "When ruling on a section 2-619 motion

to dismiss, a court interprcts all pleadings and supporting

docurnents in the light most favorable to the nontnoving

party." Khan v. Deutsche Bank AG, 2012 lL 112219,11 18,

978 N.E.2d 1020. "A dismissal pursuant to section 2-619 is

reviewed de novo." Lucas v. Prisoner Reviev, Board,2013 IL
App (2d) I I 0698. 11 14,999 N.E.2d 365.

fl l5 "The rnost reliable indicator of legislative intent is the

language of the statute, giverr its plain and ordinary meaning."

Bank oJ'New York Mellon r Lctskov,slii,20l8 IL 121995,n

12, 104 N.E.3d I145. "'Whcn the language is unatnbigttous,

the statute rnust be applied as written without resorting to

other aids of construction.' ' IJov'ord v. I4/eitelcantp,20l5IL

App (ath) 150037, n 14,5- N.E.3d 499 (quoting Moore v.

Green,219 Il1. 2d 470,479.848 N.E.2d 1015, 1020 (2006)).

" '[W]here there exists a general statutory provision and a

specific statutory provision. either in the same or another act,

which both relate to the sanre subiect, the specific provision

controls and should be applied. "' Id. n 11 (quoting People v.

Villarreal,l52 Ill. 2d 368, 379,604 N.E.2d 923,928 (1992)).

fl 16 The principal law governing the inspection of public

records in Illinois is FOIA, which states, "All records in the

custody or possession of a public body are presumed to be

open to inspection or copying." 5 ILCS l40ll.2 (West 2016).

"Each public body shall make available to any person for

inspection or copying all public records, except as otherwise

provided in Sections 7 and 8.5 of [FOIA]." 5 ILCS M0l3(a)

(West 2016). In pertinent part, section 7(l) provides the

following:

"(1) When a request is made to inspect or copy a public

record that contains information that is exempt from

disclosure under this Section, but also contains information

that is not exempt from disclosure, the public body may

elect to redact the information that is exempt. The public

body shall make the remaining information available for

inspection and copying. Subject to this requirement, the

following shall be exempt from inspection and copying:

*3 (a) Information specifically prohibited from disclosure

by federal or State law or rules and regulations

implementing federal or State law." 5 ILCS la0l7(l)(a)
(West 2016)

fl 17 Section 3-5-l(a) of the Corections Code provides

that DOC "shall maintain a master record file on each

person committed to it," which includes, in relevant part:

(l) "all infomation from the committing court"; (2) "reports

of disciplinary infractions and disposition, including tickets

and Administrative Review Board action"; (3) any parole

"plans" and "reports"; (4) a comrnitted person's "criminal

history"; and (5) "other information that the respective

Department determines is relevant to the secure confinement

and rehabilitation of the comrnitted person." 730 ILCS

5/3-5-l(aXl), (5), (6), (1), (9), (13) (west 2016). Section

107.310 of Title 20 of the lllinois Adnrinistrative Code

(Adrninistrative Code) provides, "The master record files of
offenders shall be confidential and access shall be lirnited to

authorized persons. Offenders shall not be permitted access to

their master record files except as expressly permitted by law,

incltrding this Sr"rbpart." 20 Ill. Adm. Code 107.3 l0(a) (2016);

see also 730 ILCS 513-5-l(b) (West 2016) ("All [master
record] files shall be confidential and access shall be limited

to authorized personnel of the respective Deparlrnent.").

fl l8 Here, DOC properly denied plaintiff s request seeking

access to the "parole issued arrest warrant" contair.red in his
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master record file. As previously stated, section 3-5-l(b)
of the Corections Code provides, "All [master record]

files shall be confidential and access shall be limited to
authorized personnel of the respective Department." 730

ILCS 5/3-5-1(b) (West 2016). Further, the file plaintiff
sought was exempt from disclosure under section 107.3 l0
of Title 20 of the Administrative Code, in that "[o]ffenders
shall not be permitted access to their master record

Irles except as expressly permitted by law, including this

Subpart." (Emphasis added.) 20 I1l. Adm. Code 107.310(a)

(2016). Plaintiff does not cite to any statute or regulation

expressly pemitting access to an inmate's master record file.
Rather, plaintiff asserts DOC's argument "hinges upon the

ill-founded proposition that the more specific provisions of
section 3-5-1(b) of the [Coruections Code] control over the

general provisions of the [FOIA]."

fl 19 However, this court has recognized that "where there

exists a general statutory provision and a specific statutory

provision, either in the same or another act, which both relate

to the same subject, the specific provision controls and should

be applied." (Internal quotation marks omitted.) Weitekamp,

2015 IL App (4th) 150037, tf 17. "Although FOIA created a

general right ofaccess to public records, section 3-5-l(b) of
the fConections] Code (730 ILCS 5/3-5-1(b) (West 2012))

and section 107.310(a) of Title 20 of the Administrative Code

(20I11. Adm. Code 107.310(a) (2013)) controlas they contain

more specific provisions, which limit an inmate's right of
access." Id.; see also Lucas,2013lL App (2d) 110698,n22

("Any claim that the FOIA, the general statute, controls over

tl.re Corrections Code, the specific statute, lacks merit.").

r<4 fl 20 Here, as the more specific provisions of the

Corrections Code lirniting a committed person's right of
access control over the general provisions of FOIA, DOC

properly denied plaintiffs request seeking access to the

"parole issued anest warant" contained in his master record

file pursuant to section 3-5-1(b) of the Corections Code and

section 107.310(a) of Title 20 of the Administrative Code.

Thus, the trial court properly granted DOC's section 2-619

motion to dismiss.

fl 2l rrr. CONCLUSION

I 22 For the reasons stated, we affirm the trial court's
judgment.

fl 23 Affirmed.

Jttstices Tumer and Holder White concurred in the judgment.

All Citations

Not Reporled in N.E. Rptr., 2020 IL App (4th) 190293-U,
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UNPUBLISHED OPINION. CHECK COURT RULES

BEFORE CITING.

NOTICE: This order was filed under Supreme

Court Rule z3 and may not be cited as

precedent by any party except in the limited
circumstances allowed under Rule zg(eXt).
Appellate Court of Illinois, Third District.

The PEOPLE of the State of
Illinois, Plaintiff-Appellee,

v.

Dennis WILLIAMS, Defendant-Appellant.

Appeal No. 3-r8-o678
I

Order filed December t6, zozo

Appeal from the Circuit Court of the 1Oth Judicial Circuit,

Peoria County, Illinois, Circuit No. 09-CF-1019, Honorable

John P. Vespa, Judge, Presiding.

ORDER

ruSTICE HOLDRIDGE delivered the judgment of the court

*l fl 1 Held:The court improperly received input from the

State in the proceedings on the defendant's request for leave to

file a successive postconviction petition, and the appropriate

remedy is remand for new proceedings.

tf 2 The defendant, Dennis Williams, appeals the Peoria

County circuit courl's order denying him leave to file a

successive postconviction petition. The defendant argues (l)
the courl erroneously allowed the State to participate in the

proceedings on the defendant's request for leave to file a

successive postconviction petition, and (2) appointed cottttsel

failed to cornply with Rr.rle 65 l(c) or provide a reasonable

level ofassistance.

fl 3 r. BACKGROUND

'fl 4 Following a bench trial, the defendant was found guilty

of aggravated crir.ninal sexual assault (720 ILCS 5ll2-14(a)

(2) (West 2008)) and criminal sexual assault (i /. S l2-13(a)

(l)). The defendant was sentenced to 30 years'irrprisonrrent

for aggravated crirninal sexual assault. The court did not enter

a sentence for crir.ninal sexual assault. On direct appeal, we

affimed the defendant's conviction and sentence. People v.

Ililliants,2013lL App (3d) I10522-U, fl 28.

!l 5 The defendant filed a petition for relief from judgment

pursuant to section 2-1401 of the Code of Civil Procedure

(735 ILCS 512-1401 (West 2014)) as a self-represented

litigant. After providing notice to the defendant, the circuit

court recharacterized the pleading as a postconviction petition

and summarily dismissed it. On appeal, we affitmed the

summary dismissal of the defendant's postconviction petition

and awarded him seven additional days of presentence

incarceration credit. People v. IYilliams, No. 3-14-0808

(2017) (unpublished summary order under Illinois Supreme

Courl Rule 23(c)(2)).

tl 6 Without obtaining leave of court, the defendant filed a

successive postconviction petition, which is the subject of
the instant appeal. The circuit court entered a written order

stating that it was mandated to advance the petition to the

second stage of postconviction proceedings because it had

not ruled on the petition within 90 days. The court appointed

counsel to assist the defendant. The court noted that the

petition the defendant had filed as self-represented litigant and

its attachrnents were "so disjointed that a complete review of

[the] same and likely amendment thereto will be needed from

defense counsel."

Jl 7 Postconviction connsel moved to withdraw on the basis

that the defendant's petition was a successive petition and was

not properly before the court or filed until the court granted

the defendant leave to file it. Counsel asserted that the petition

was not actually in second-stage proceedings because the

court had not explicitly granted the defendant leave to file the

petition. Counsel stated that the defendant was not entitled to

the appointment ofcounsel until the court granted leave.

fl 8 A hearing was held on postconviction counsel's motion to

withdraw. The State agreed that the successive postconviction

petition had not technically been filed because the court had

not granted the defendant leave to file it. The court told the

defendant it would grant leave to file the successive petition

if the defendant had a good reason for not raising the clairns

in the first petition. The courl then asked postconviction

cor"rnsel and the State if the defendant alleged anything in

the second petition that occurred after the first petition was

filed. Postconviction counsel said that he was not cor.trpletely
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certain, but he did not recall the defendant alleging any

events that had occnrred after the first petition was filed. The

assistant state's attomey said that tltere was nothing in the

snccessive petition that could not have been raised in the

initial petition and that many of the clain-rs in the successive

petition were already addressed in the first petition. The

defendant said that he had raised newly discovered evidence

-namely, 
photographs-that he did not have at the time he

filed his initial petition. He obtained these photographs from

the police department pursuant to a request tlnder the Freedom

of Infonnation Act (5ILCS 140/1 et seq. (West 2014)). The

State said these photographs were submitted at trial, but the

defendant claimed they were not. The court took the matter

under advisement.

)r2 fl 9 The court entered a written order allowing

postconviction counsel to withdraw and finding that the

defendant failed to make the requisite showing of cause and

prejudice to show why he should be granted leave to file the

successive petition.

fl 10 rr. ANALYSIS

fl I I A. State's Participation

!l 12 The defendant argues that the matter should be remanded

for new proceedings on the question of whether he should

be granted leave to file his successive petition because the

court irnproperly sought input from the State in making its

cause and prejudice determination. The State concedes that

its participatiou at the cause and prejudice stage was improper

but argues that this court should conduct its own cause and

prejudice analysis rather than rernanding the matter for new

proceedings in the circuit court. In People v. Bailey,20ll \L
121450, tf 20, our supreme court held that "it is premature

and improper for the State to provide input to the court before

the court has granted a defendant's motion for leave to file

a snccessive petition." The Bailey court reasoned that the

Post-Conviction Hearing Act (Act) (725 ILCS 51122-1 et seq.

(West 2014)) contemplated an independent determination by

the circuit cotn1. Bailet',2011 lL 121450,11 24. Accordingly,

we accept the State's confession of error.

ll l3 We now tum to the question of whether the matter should

be remanded for new proceedings conceming tl.re defendant's

request for leave to file a successive postconviction petition.

ln Bailey, the court did not retnand the rnatter. Id. 1I 42.

Rather, rhe Bailev court made its own, independent cause and

prejudice deterrnination in the interest of judicial economy.

Id. In People v. Lusby, 2020 lL 124046, U 29 n.l, our

supreme court clarified that the appellate court may also take

the approach of the Bailey court. Lusby overruled appellate

decisions that have held that the appellate court is precluded

from adopting such anapproach. Id.

fl 14 While Lusby allows us to conduct our own cause and

prejudice analysis, it does not mandate that we do so. As in

People v. Smith,2020lL App (3d) 170666, fl 11, we find

that the more appropriate remedy in this case is to remand

the matter to the circuit court for a new judge to make

an independent cause and prejudice determination without

the State's improper participation. "This will ensure that

the circuit court conducts a truly independent examination
xxx." (Emphasis in original.) Id.; see also Bailey, 2017

lL 121450, fl 24 (holding that the Act contemplates an

independent detetmination by the circuit court).

tf l5 Also, asin Smith,neither parly has tnade any argunlent on

appeal concetning whether the defendant made the requisite

showing of cause and prejudice. The only remedy requested

by the defendant is remand, and the State has refrained from

making any argument on the matter. Accordingly, as in Smith,

we find that the more appropriate procedure is to remand

the matter to the circuit court. See Smith,2020 fL App (3d)

110666,n 12.

'11 16 B. Performance of Postconviction Counsel

fl 17 The defendant also argues that the matter should be

rernanded for further proceedings because postconviction

counsel failed to comply with Illinois Suprerre Court Rule

651(c) (eff. July 1,2011) and failed to address the defendant's

pro se claims or the issue of obtaining leave to file the

successive petition in his motion to withdraw. The de1'cndant

contends that, although the Act does not mandate the

appointment of counsel at the leave to file stage, the circuit

court had discretion to appoint counsel. The delendant

argues that once counsel was appointed, counsel l.rad a

duty to comply with Rule 65 1(c). We need not reach this

issne because we have already held that remand firr new

proceedings is warranted on other grounds.

*3 fl 18 We note, however, that while the circuit court rllways

has discretion to appoint cottnsel to assist indigent plisoners

(see Tedder v. Fainnan, 92 lll. 2d 216, 226-21 ( I 981 )), the

record in this case does not indicate that the court appointed
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connsel in an exercise of its discretion. Rather, the coutl

incorrectly believed that the defendant's successive petition

was an initial postconviction petition and that appointment

of counsel was mandatory because more than 90 days had

elapsed. Also, the court did not appoint counsel to assist the

defendant in making a showing of cause ofprejudice. Instead,

the record shows that counsel was appointed for the express

purpose of assisting the defendant at the second stage of
postconviction proceedings. On remand, while appointment

ofcounsel to assist the defendant at the leave to file stage is

not mandated by the Act, the circuit court nevertheless retains

the discretion to make such an appointment.

fl l9 rrr. CONCLUSION

fl 20 The judgment of the circuit court of Peoria

County denying the defendant leave to file his successive

postconviction petition is reversed. The matter is remanded to

the circuit court with directions that the court independently

consider the defendant's request for leave to file a successive

postconviction petition without receiving input from the

State. The proceedings on rernand should occur before a new

judge. The court may, in its discretion, appoint counsel to

assist the defendant at the cause and prejudice stage, but it is

not required to do so.

fl 2l Reversed and remanded with directions.

Presiding Justice Lytton and Justice Wright concurred in the

judgment.

AII Citations

Not Reported in N.E. Rptr.,2020IL App (3d) 180678-U,2020
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NOTICE: TI]IS OPINION HAS NOT BEEN RELEASED

FOR PUBLICATION IN THE PERMANENT LAW
REPORTS. LTNTIL RELEASED, IT IS SUBJECT TO

REVISION OR WITHDRAWAL.

Appellate Court of Illinois, First District,
FIF"TH DIVISION.

Roger GRABINSKI, Special Administrator

of the Estate of Jonathan Grabinski,

Deceased, and Sandra Denardo-

Melant, Special Administrator of
the Estate of Salvatore Melant,

Deceased, Plaintiffs-Appellants,

V.

The FOREST PRESERVE DISTRICT

OF COOK COUNTY, Commonwealth

Edison Company, and Intren,
Inc., Defendants-Appellees.

No. r-r9-r267

I

DECEMBER II,2o2o

Synopsis

Background: Estates of motorist and his passenger, who

were killed in motor vehicle accident, brought wrongful
death action against county forest preserve, electrical

utility company, and company's subcontractor, allcging

that defendants obstmcted road's drainage systeln caLrsing

accident. Defendants filed separate motions to disr.niss, t,l.rich

the Circuit Court, Cook County, Christopher E. Lawlcr, J.,

granted. Estates appealed.

Holdings: The Appellate Cour1, Cunningharn, J., held that

[ ] preserve did not owe rnotorist or passenger a duty o1-care

not to obstruct roadway's drainage system;

[2] preserve did not owe motorist or passenger a common law

duty ofcare;

[3] utility colnpany and its subcontractor did not owe motorist

or passenger a contractual duty to clean up debris they created;

and

[4] utility company and its subcontractor did not owe motorist

or passenger a common law duty to clean up debris they

created.

Affirmed

West Headnotes (12)

111 Pretrial Procedure,:..* Affirmative Defenses,

Raising by Motion to Dismiss

Pretrial Procedure ,:::, Matters Deemed

Admitted

A motion for involuntary dismissal based on

cerlain defects or defenses admits the legal

sufficiency of the pleadings but asserts certain

defects or defenses. 720 Il1. Comp. Stat. Ann.

5/2-619.

t2t Appeal and Error .:; D€ novo review

The Appellate Courl reviews a trial court's order

dismissing a complaint under statute goveming

involuntary dismissals de novo. 720 lll. Comp.

Stat. Ann. 5/2-619(a)(9).

l3l Death {> Grounds of Action

In a wrongful death action, as in any negligence

action, it is the plaintiffs burden to prove three

essential elements: (1) that the defendants owed

a duty, (2) that the defendants breached the duty

they owed, and (3) that the breacl.r proximately

caused the injury.

Negligence ,.--" Necessity and Existence of
Duty

Unless a duty is owed, there can be no

negligence.

t4l
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lsl Negligence . Duty as question of fact or law

generally

Whether a duty exists in a particular negligence

case is a question oflaw for the court to decide.

t6l Negligence ,- Relationship between pafiies

In determining whether a duty of care exists, the

court considers whether there is a relationship

between the parties such that a legal obligation

is placed upon one party for the other party's

benefit.

I7l Negligence ,'' Necessity and Existence of
Duty

The factors a court considers when determining

whether a defendant owes a duty of care include:

( 1 ) the reasonable foreseeability ofthe injury (2)

the likelihood of the injury, (3) the magnitude of
the burden ofguarding against the injury and (4)

the consequences of placing the burden on the

defendant.

I8t Automobiles "'' Failure to prevent or remove

defects or obstructions

County forest preserve did not owe a duty of
care to not obstruct state roadway's drainage

system to motorist or his passenger, who were

killed on roadway when their motor vehicle

allegedly hydroplaned on water overflowing

from drainage system obstructed by debris from

forest preserve lrore than a year before accident,

as required to support wrongful death action;

preserve did not own, operate, or control road

or its drainage systeln, and preserve did not let

debris invade road.

Automobiles - Failure to prevent or remove

defects or obstr.uctions

The reasonablc foreseeability of injuries and

likelihood of injuries, as factors for detennining

whether counrv fbrest preserve owed motorist

and his passenser a duty ofcare, weighed against

finding of a duty, in wrongful death action

brought by estates of rnotorist and passenger,

who were killed on roadway rnaintained by state

department of transportation (DOT) when their

motor vehicle allegedly hydroplaned on water

overflowing frorn drainage systern obstructed by

debris from forest preserve more than a year

before accident; it was unlikely that preserve

could foresee that debris would migrate from

preserve into drainage system and not be cleared

out by DOT more than a year after it was created.

l10l Automobiles ,-* Failure to prevent or remove

defects or obstructions

The rnagnitude of burden of guarding against

injury and consequences of placing that burden

on county forest preserve, as factors for

determining whether preserve owed motorist and

his passenger a duty of care, weighed against

finding of a duty, in wrongful death action

brought by estates of motorist and passenger,

who were killed on roadway maintained by state

department of transportation (DOT) when their

motor vehicle allegedly hydroplaned on water

overflowing from drainage system obstructed by

debris created by forest preserve more than a year

before accident; requiring preserve to ensure that

debris on its land did not migrate into road's

drainage system and that DOT did not let debris

build up over time would place an nndue burden

on preserve.

Ull Automobiles ,;,," Failure to prevent or remove

delects or obstructions

Electrical utility company and its subcontractor,

which were contracted by county forest preserue

to perfon.n construction project on area adjacent

to roadway maintained by state departrnent of
transportation, did not owe a contractual duty

to clean up debris they created to motorist or

his passenger, who were killed on roadway

when tl.reir rnotor vehicle allegedly lrydroplaned

on water overflowing frorn roadway's drainage

system that was obstructed by debris that

had migrated into systern nrore than a year

after construction; rnotorist and passenger were

neither parties nor third-party beneficiaries

lel
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to company's and subcontractor's contracts,

contracts' scope did not include ensuring

that debris did not migrate into system, and

company's and subcontractor's pennit to access

site had expired.

JUSTICE CUNNINGHAM delivered the judgment of the

court, with opinion.

'kl fl 1 The circuit court of Cook County dismissed a

wrongful death action brought by the plaintiffs-appellants,

Roger Grabinski, special administrator of the estate of
Jonathan Grabinski, deceased, and Sandra Denardo-Melant,

special administrator of the estate of Salvatore Melant,

deceased (Estates), against the defendants-appellees, the

Forest Preserve District of Cook County (Forest Preserve),

Commonwealth Edison Company (ComEd), and Intren, Inc.

(Intren). The Estates now appeal. For the reasons that follow,

we affirm the judgment of the circuit court of Cook County.

fl 2 BACKGROLTND

fl 3 This case arises out of a fatal car accident that occuned

on March 5,2076, in the 9400 block of Archer Avenue (road)

in Willow Springs, Illinois. The Forest Preserye owns the

property adjacent to the road where the accident occurred, but

it is undisputed that the Illinois Department of Transportation

(IDOT) owns, operates, and maintains the road, its right-of-

way,l and its drainage system. According to the Estates, 17-

year-old Jonathan Grabinksi was driving a car on the road

with 1S-year-old Salvatore Melant as his passenger when

water on the road caused the car to hydroplane and hit a tree.

Both teenagers suffered fatal injuries.

'll 4 On March 3,2017, the Estates filed a wrongful death

action against several governmental entities, including IDOT

and the Forest Preserue, alleging that each govemmental

entity "owned, controlled, maintained, possessed, and/or

managed the road, adjacent ditch and/or adjacent terrain

where" the accident occured. The Estates eventually

voluntarily dismissed all of the governmental entities as

defendants except the Forest Preserve.2

fl 5 In response, the Forest Preserve filed a motion to dismiss

pursuant to section 2-619(a)(9) ofthe Code ofCivil Procedure

(Code) (735 ILCS 2-619(a)(9) (West 2016)). The motion

argued that the Forest Preserve did not own, operate, or

control the road or its drainage system, as it was all under

the exclusive jurisdiction and control of IDOT. In support of
its nrotion, the Forest Preserve attached IDOT's response to

the Forest Preserve's Freedom of Information Act (FOIA) (5

ILCS 140/l e/ seq. (West 2016)) request, which contained

documents dcmonstrating IDOT's exclusive ownership of

ll2l Automobiles :,;* p4ilut" to prevent or remove

defects or obstructions

Electrical utility company and its subcontractoq

which were contracted by county forest preserve

to perform construction project on area adjacent

to roadway maintained by state department of
transportation, did not owe a common law duty

to clean up debris they created to motorist or

his passenger, who were killed on roadway

when their motor vehicle allegedly hydroplaned

on water overflowing from roadway's drainage

system that was obstructed by debris that had

migrated into system more than a year after

construction; company and subcontractor did not

own construction area and had no access to area

once their work was completed.

Appeal from the Circuit Court of Cook County. No. 17 L
2287, Honorable Christopher Lawler, Judge Presidin g.
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the road, including a 66 foot riglrt-of-way and the road's

drainage system. The FOIA documents included IDOT's

guidelines, which define "highway" to include "rights of way,

bridges, drainage structures, signs, guardrails, and all other

appuftenances necessary for vehicular travel."

U 6 On December 15,201J, the Forest Preserve filed a

supplement to its motion to dismiss. Its supplement cited to

deposition testimony fi'om three witnesses: John Sterenberg,

surveyor for land use compliance for the Forest Preserve;

John McCabe, director of resource management for the Forest

Preserve; and James Stumpner, bureau chief of maintenance

for IDOT. All three witnesses testified consistently that

the road is an IDOT roadway for which IDOI and not

the Forest Preserve, has jurisdiction and control; including

removing any debris that may build up in the road's drainage

system. The Forest Preserve's supplement also raised three

govemmental tort immunities: (1) no liability for failure to

inspect the propefty of others (745 ILCS 10/2-105 (West

2016)), (2) no liability for the effects of weather on roadways

(745ILCS 10/3-105(a) (West 2016)), and (3) no liability for
failure to install warning signs (745 ILCS l0/3-104 (West

2016)).

*2 n 7 On March 2, 2018, the Estates filed an arnended

complaint, modifying the claims against the Forest Preserve

and adding several new defendants, including ComEd and

Intren.3 The amended complaint alleged that "on or about

late 2014 to 2015, the Forest Preserve commissioned the

construction of Camp Bullfrog," which was adjacent to the

road and "in an area in close proximity to" the location of
the accident. The amended complaint further alleged that,

as part of the Camp Bullfrog construction project, ComEd

"commissioned, directed and/or installed the electric poles

and powerlines" and its subcontractor, Intren, "engaged in the

installation of electric poles and powerlines * * * irrcluding

the cutting of trees, stumps and debris" along the road. In

the amended con-rplaint, the Estates alleged that the work

cornpleted on the Carnp Bullfi'og construction project by

the Forest Preserve, ComEd, and Intren created debris that

was never removed. According to the Estates, the debris

eventually migrated into the adjacent road's drainage system,

causing it to be "obstructed and [filled] with soil and debris,

in effect closing the ditch and drainage system and making it

tuseless, ancl allowing water and run-off onto the road * x *."4

The Estates asserted that the Forest Preset've, ComEd, and

Intren all "had a duty to exercise ordinary care to not obstruct,

alter, damage and/or hinder the adjacent ditch and drainage

system," and that they were negligent in allowing the road's

drainage systerx to become obstructed with debris from the

Carnp Bullfrog construction project.

!l 8 The trial court allowed the Forest Preserve's original

motion to dismiss, as well as its supplement, to stand as its

response to the amended complaint. On July 27,2018,lntren
filed a motion to dismiss pursuant to section 2-619 of the

Code. And on October 5,2018, ComEd filed its own section

2-619 motion to dismiss. Both Intren and ComEd's motions

joined in the argument assefted by the Forest Preserve that

IDOT was solely responsible for the road and its drainage

system.

fl 9 On May 27,2019, Ihe trial court entered an order

granting all three motions to dismiss. The order stated that

"the uncontroverted evidence shows that IDOT has exclusive

jurisdiction over the road." Citing Dixon v. City of'Chicago,

101 lll. App.3d 453,56IIl.Dec. 950,428 N.E.2d 542(1981),

and section 4-203 of the Illinois Highway Code (Highway

Code) (605 ILCS 5/4-203 (West 2016)), the trial court held

that neither the Forest Preserve, ComEd, nor Intren had a

concurrent duty to maintain the road or its drainage system.

The trial court additionally held that the governmental tort

immunities raised by the Forest Preserve protected it against

allegations that it conducted activities on its properry which

allowed water to collect on the adjacent road. The trial court

accordingly dismissed the Estates' amended complaint with

prejudice. This appeal followed.

fl lo ANALYSIS

fl 1l We note that we have jurisdiction to consider this matter,

as the Estates filed a timely notice of appeal. See lll. S. Ct. R.

301 (eff. Feb. 1, 1994); R.303 (eff. July 1,2017).

fl 12 The Estates present the following issue: whether the

trial court erred in dismissing its amended complaint against

the Forest Preserve, ComEd, and Intren. The Estates argue

that the Highway Code cited by the trial cor.rfi is inapplicable

because their clairn is that all three defendants owed a duty to

remove debris from the Carnp Bullfrog construction project

and not allow it to clog the adjacent road's drainage system.

Specifically, the Estates claim that the three defendants

breached their duty by cutting down trees and digging up

dirt and not cleaning up the leftover debris. And over a year

later, all that debris rnigrated into the adjacent road's drainage

system, allowing water to pool on the road and causing the

accident.
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hardsurfaced slab, shoulders and drainage ditches"). Indeed,

Ill l1l fl l3 A rnotion to disrniss pursuant to section 2-619 in Dixon,l0l Ill. App. 3d 453,56lll.Dec. 950,428 N.E'2d

of the Code adrnits the legal sufficiency of the pleadings 542, the Illinois Snpreme Court established that, pursuant

but asserts certain defects or defenses. Duncon v. FeclEx to section 4-203 of the Highway Code, IDOT has exclusive

Ol/ice & print Senices, Inc.,2)l9IL App (lst) 180857,lf jurisdiction and control over its roads. 1d at 456-51, 56

10, 42g Ill.Dec. 190, 123 N.E.3d 124g. when considering Ill.Dec. 950,428 N.E.2d 542.\n that case, our supreme coufi

a section 2-619 motion to dismiss, all well-pleaded facts in held that although a defective sidewalk curb was located

the complaint ryrust be accepted as true. Doe v. (Jniversity oJ' within the City of Chicago, section 4-203 made clear that the

ChicagoMeclical center,2}lslLApp(lst) 133735,fl35,391 Citydidnothaveaconcuffentdutytomaintainthatparticular

lll.Dec. 647, 31 N.E.3d 323. We review a trial court's order sidewalk curb along with IDOT. 1d

dismissing a complaint under section 2-619 de novo. Id.

'lf l7 Nonetheless, the Estates still claim that the Forest

*3 l3l l4l I5l 16l l7l fl 14 In this case, the trinheserve owed a duty of care as the road's adjacent property

court dismissed the Estates' wrongful death action on the owner. In support of their argument, the Estates cite to

basis that none of the defendants owed a duty of care to the Whiuaker v. Honegger,284 lll. App. 3d 739,221 Ill.Dec.

decedents since the road and its drainage system were owned 169,674 N.E.2d 1274 (1996).ln Whittaker, the landowners

and nraintained solely by IDOT. In a wrongful death action, had a gravel driveway. Id. at 741, 221 lll.Dec. 169, 674

as in any negligence action, it is the plaintiffs burden to prove N.E.2d 1274.Overtime, the gravel migrated onto the adjacent

three essential elements: (l) that the defendants owed a duty; roadway and caused an accident when a motorcyclist hit a

(2) that the defendants breached the duty they owed; and (3) patch of the gravel. Id. The Fifth District of this court held that

that the breach proximately cansed the injury. Stanphitl v. the landowners owed a duty to travelers on the adjacent road

ortberg,20lglL 122914,1133,432IIl.Dec.624,129N.8.3d tokeeptheirlandfreefromconditionsthatwereunreasonably

1167. ..Unless a duty is owed, there can be no negligence." dangerous to such travelers who may come into contact with

Rozotuicz v. C3 presents, LLC, 2017 lL App ( l st) 161177 , fl the condition. Id. at 7 42,221 lll.Dec. 169, 614 N.E.2d 1214.

12, 420lll.Dec. I 81 , 95 N.E.3d 1277 . Whether a duty exists Specifically, the court stated:

in a particular case is a question oflaw for the couft to decide.

1d In detennining whether a duty of care exists, the court "[The landowners] created a condition or allowed

considers whether there is a relationship between ihe parties a condition to develop that was literally on the

such that a legal obligation is placed upon one party for the highway's surface' The gravel posed a danger to passing

other pafty's benefit. Id. n B.The factors u 
"oun 

considers motorists' regardless of any third-party condLrct' Hence'

when determining whether a defendant owes a duty of care the imposition of a duty in this case does not put an

include: (l) the reasonable foreseeability ofthe injury; (2) elevated burden on [the landowners] to guard against the

the likelihood of the injury;(3) the magnitude of thl burden negligence of others' It merely asks [the landowners] to

of guarding against the injury; and (4) the conseqr'rences of prevent conditions on their land ftom rnigrating onto the

placing the burden on the defend ant. Id. highway and thereby creating hazards to thc motoring

public." (Emphasis added.) Id. at"/43-44,221 lll.Dec. 169,

fl 15 Although the Estates treat the three defendants as one 674N'E'2d1214'

unit and allege that they each owed the same duty, we find

it important to parse the Forest Preserve's duty separate from l-..t.t "o*"uer' 
the instant case is distinguishable frorn

that of comEd and Intren where the Forest Preserv e owned l(hittqlier because the Estates do not allege that the Forest

the adjacent propefty and comEd and Intren did not. Thus, Preserve let debris from the camp Bullfrog construction

we consider the Forest preserve's duty first. project migrate directly onto the road' stated arlother way'

there are no allegations that the Forest Preservc's property

l8l 'll l6 As already noted, it is undisputed that IDor owns, invaded the actual pavement of the road' Instead' the

controls, and rnaintains the road, including the road's drainage Estates allege that the Forest Preserve let debris rnigrate

systern. See 605 ILCS 5/4-203 (West 2016) ("UDOT1 snatt into.the road's drainage system', which was not cleared

have exclusive jurisdiction and control ou"l. only that iart of out try IDOI and ultimately caused water to pool on the

such highway which IIDOT] has constructed, x * x and for the road' This is an important distinction' especially considering

rrraintenance of which tlDor] is responsible, including the that IDor is solely responsible for rnaintaining the road's
* 

drainage systen.r. The evidence in the record establishes
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that IDOT's responsibility over the road's drainage system

includes cleaning of debris out of the road's drainage system,

notwithstanding the source of the debris.

*4 U l9 The Estates further cite to cases involving

defendants that owned, operated, or controlled water systems

that divelted or leaked water onto an adjacent roadway

or property. See Van Meter v. Darien Park District, 207

Ill. 2d 359, 278 Ill.Dec. 555, 199 N.E.2d 273 (2003)

(municipal defendant had a duty to not divert water from its

drainage system onto the adjacent property); Tzakis v. Berger

Excavating Contractors, Inc.,2019IL App (lst) 170859, 436

Ill.Dec. 185, 142 N.E.3d 288 (a local public entity bears a

common law duty to not let its drains and sewers increase

the natural flow ofsurface water onto an adjacent property);

Stoewsand v. Checker Tani Co.,33l Ill. App. 192,73 N.E.2d

4 (1947) (the City was responsible for its water main beneath

the surface of the State highway breaking, which caused a

dangerous condition on the highway's pavement)' Again, all

ofthese cases are distinguishable from the instant case where

there is no allegation that the Forest Preserye's own water

system caused the dangerous condition. The Estates concede

that IDOT owns and operates the road's drainage system

which they allege caused water to pool on the road.

tl 20 Simply put, the Forest Preserve does not own, operate,

or control the road and its drainage system, rather, IDOT

does. And that is the problem here, and the Estates do not

allege that the Forest Preserve let debris invade the road itself.

Accordingly, the Estates' argument that the Forest Preserve

still owed a duty of care to the decedents under these facts

and circumstances is baseless. Nonetheless, we will analyze

whether the Forest Preserve owed a common law duty to clean

up the debris from its Camp Bullfrog construction project and

ensure it did not migrate into the adjacent road's drainage

system.

l9l n 21 Looking at the first factor, the reasonable

foreseeability of the injury, even accepting the pleaded fact

that the Forest Preserue left debris consisting of tree limbs

and dirt on its property as true, it is highly unlikely that the

Forest Preserve could foresee that the debris would Inigrate

into the adjacent road's drainage system more than a year

later, and not be cleared out by IDOT, causing water to pool

on the road. See Yager v. Illinois Bell Telepltone Co., 281

Ill. App. 3d 903, 901,217 lll.Dec. 695,661 N.E.2d 1088

(1996) ("[floreseeability rneans that which it is objectively

reasonable to expect, not rnerely what might conceivably

occur" (emphasis in original)). For the sarne reasons, the

second factor, the likelihood of the injury, weighs against

finding that the Forest Preserve owed the decedents a duty of

care.

I10l jl22The third and fourth factors, the magnitude of the

burden of guarding against the injury and the consequences

of placing that burden on the Forest Preserve, further weigh

against finding a duty of care. ln Ziemba v. Mierzwa, 742

ll1. 2d 42, 153 lll.Dec. 259, 566 N.E.2d 1365 (1991), the

plaintiff bicyclist collided with a dump truck that was exiting

the defendant's driveway. Id. at 45-46, 153 Ill.Dec. 259,

566 N.E.2d 1365. The plaintiff alleged that the defendant

landowner owed a duty to not allow growing foliage on his

property to obscure the driveway from view from the road.

Id. at 46,153 Ill.Dec. 259,566 N.E.2d 1365. Our supreme

courl held that the defendant landowner did not owe a duty of
care to the plaintiffbecause the condition on the defendant's

property did not pose a danger to the plaintiff absent the

dump truck driver's actions and requiring the defendant to

be responsible for others' negligence would be too high of
a burden. Id. at 53, 153 lll.Dec. 259, 566 N.E.2d 1365.

Specifically, the supreme court stated:

"[The] imposition of a duty here would require defendant

to 'guard against the negligence of others.' This is a

considerably higher burden than guarding against dangers

created solely by conditions on his land. Therefore, we find

defendant did not have a duty to maintain his property in

such a way that plaintiff could see his driveway from [the

road)." Id.

Likewise, in the instant case, requiring the Forest Presele

to ensul'e that debris on its land did not migrate into the

ad.jacent road's drainage system and rhat IDOT did not let

the debris build Lrp over time would place an undue burden

on the Forest Prcserve. Public policy suppofis our decision

considering that the legislature has explicitly placed the

burden for maintaining the road and its drainage system on

IDOT. See 605 It,CS 5/4-203 (West 2016).

"5 n23 Accor<iingly, we find that the Forest Preserve did

not owe a duty o1'care to the decedents to clean up the debris

fl'om its Camp Bullfiog construction project and ensure it did

not rnigrate into the adjacent road's drainage system where

it would be left bv IDOT. The trial court properly dismissed

the Estates' amended complaint against the Forest Preserve

on that basis. Thus, we ueed not address the trial cottrt's

altemative grounds for dismissing the cornplaint against the

Forest Preserve, t e., the governmental tort immunities.
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Ull fl 24 We now turn to whether ComEd and lrltren owed

the decedents a dr.rty of care. The Estates claim that even

though ComEd and Intren are not the relevar.rt landowners,

they nonetheless owed the decedents a contractual duty to

clean up any debris they created as part of the Camp Bullfrog

construction project. However, the decedents were neither a

party nor a third-parly beneficiary to any of ComEd's and

Intren's contracts regarding the Camp Bullfrog construction

project, so the Estates cannot assert any contractual rights.

See Barry v. St. Mary's Hospital Decatur,2016 IL App

(4th) 150961,1T 82,409 lll.Dec.856,68 N.E.3d 964 (only

third parties who are direct beneficiaries have rights under

a contract). Moreover, the scope of ComEd's and Intren's

contractual duties regarding the Camp Bullfrog collstruction

project did not include ensuring that debris did not, rnore than

a year later, migrate into an adjacent IDOT road drainage

system. Furlher, in order to work on the Camp Bullfrog

construction project, ComEd and Intren were rcquired to

obtain a permit from IDOT to access the Camp Br'rllfrog

construction site since it was so close to an IDOT road.

The permit expired after 90 days, and ComEd and Intren

were not allowed to access the construction site area after

the permit's expiration. It cannot be said that, under these

facts and circumstances, ComEd and Intren owed a duty to

travelers using the adjacent road to keep IDOT's drainage

system free from debris which migrated from the Camp

Bullfrog construction site.

ll2l fl 25 Still, we consider whether ComEd and Intren owed

a common law duty under the traditional four-factor analysis.

As with tl.re Forest Preserve, the foreseeability and likelihood

of injury factors weigh against finding a duty of care. And the

burden and consequences ofplacing such a duty on CornEd

and Intren are even greater, considering that they do not own

the property at issue and had no access to the property once

their work was completed.

\26Ln sum, neither ComEd nor Intren owed any kind of duty

of care to the decedents regarding debris migrating from the

Forest Preserve's property into IDOT's drainage system. The

trial court accordingly did not err in dismissing the Estates'

claims against ComEd and Intren. Thus, we affirm the trial

court's judgment dismissing the Estates' amended complaint

pursuant to section 2-619 ofthe Code.

1127 CONCLUSION

fl 28 For the foregoing reasons, we affitm the judgment of the

circuit court of Cook County.

fl 29 Affirmed.

Justices Hoffman and Rochford concurred in the judgment

and opinion.

All Citations

--- N.E.3d ----,2020IL App (lst) 191267, 2020WL7319210

Footnotes

1 A right-of-way is defined by the lllinois Highway Code as: "The land, or interest therein, acquired for or devoted to a

highway." 605 ILCS 512-217 (West 2016).

2 The Estates later filed a separate lawsuit against IDOT in the lllinois Court of Claims, which is stayed pending the outcome

of this appeal.

3 The other added defendants, R.M. Chin & Associates and Cornerstone Contracting, lnc., were later dismissed from the

case.

4 The Estates' amended complaint, as well as their brief on appeal, reference the road's drainage ditch and a separate

culvert pipe interchangeably. For the sake of clarity, we will refer to the road's entire drainage system, including both the

ditch and culvert, simply as the road's "drainage system."

<):ilZ1 Thon:s*rt R*t-iltrs. l{o r:l;:ilri io cl'iginal Li.ii.
fr 1;yr;;g y lgrri Wrlr ltt,

Fr]{l of ncciliJrefit
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Synopsis

Background: Media companies filed post-trial motion to

unseal court records from a highly publicized murder

trial, and filed a motion to intervene and to modify the

trial court's interin.r decorum order limiting the release of
information to the public. The Circuit Court, Cook County,

Vincent M. Gaughan, J., orally denied media company's

motion to reconsider its order denying journalist's motion

to intervene and vacate interim decorum order, dismissed

media companies' r-notion to join the motion to intervene,

and subsequently issued a written order that maintained some

of the requested docutnents under seal. Media companies

appealed.

Holdings: The Appellate Court, Robert E. Gordon, J., held

that:

[ ] appellate coult clid not have jurisdiction to consider rnedia

companies' appeal of trial conrt's oral denial of their tnotion

to reconsider the denial ofjoulnalist's motion to intervene and

vacate interir.t.t decorum order;

[2] trial courl did not abuse its discretion by delaying release

of documents or in releasing them as redacted; and

[3] trial court retained jurisdiction to rnodify its prior interim

decorum order.

Affirmed in parl, and dismissed in part.

West Headnotes (27)

t1t Criminal Law , ^. Appellate Jurisdiction

A reviewing court has an independent duty to

consider its own jurisdiction.

121 Criminal Law ,1,.- Review De Novo

Questions conceming appellate jurisdiction are

questions oflaw that are considered de novo.

l3l Criminal Law ,.'- Review De Novo

Generally, de novo consideration means that a

reviewing court perfonns the same analysis that

a trial judge would perform; however, when

there is no ruling below for the appellate coutl

to review, de novo review means that appellate

legal consideration is made on a blank slate.

l4l Records '.-* Proceedings to open or ttnseal

judicial records

The appellate court did not have jurisdiction

under rule governing the appeal of an

interlocr.rtory order to consider media companies'

appeal of tlial court's oral denial of their motion

to reconsider the denial of journalist's motion

to intervene and vacate the trial court's interim

decorurn order lirniting public access to certain

documents used ir.r highly publicized murder

trial, where mcdia cornpanies did not file notice

of appeal within 30 days after entry of the order.

Ill. Sup. Ct. R. 307.
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Isl Criminal Law ,... Commencement of period

of limitations

Under the rule governing when an interlocutory

order is appealable as of right, a motion to

reconsider does not toll the time to appeal. Ill.
Sup. Ct. R. 307.

t6t Criminal Law ,rF Scope of Inquiry

A concession by the State does not confer

jurisdiction upon the appellate court.

UI Criminal Law ,;* Notice of Appeal

The filing of a notice of appeal

jurisdictional step that initiates review.

is the

t8l Criminal Law ,i* Notice of Appeal

Without a properly filed notice, a reviewing court

has nojurisdiction over the appeal and is obliged

to dismiss the appeal.

tel Criminal Law .- Preliminary or interlocntory

orders in general

The proper vehicle for appealing a denial of
access to the media in a criminal case is an

immediate appeal pursuant to rule governing the

appeal of an interlocutory order. Ill. Sup. Ct. R.

307.

l10l Records '... Revrew

A trial court's order denying access to a media

intervenor is in the nature ofinjunctive relieffor
purposes of rule governing interlocutory appeals

as of right. Ill. Sup. Ct. R. 307(aX1).

llll Records ...* Proceedir.lgs to open or unseal

judicial records

Appellate court did not have jurisdiction to
consider media companies' appeal of trial cotttl's

oral denial of their motion to reconsider its

denial of joumalist's motion to intervene and

vacate interirn decorum order limiting public

access to docurnents used in highly publicized

murder trial, under rule goveming appeals frorn

final judgments in civil cases, where trial

court's denial of motion to reconsider another

intervenor's motion was an interlocutory order

and not a final judgment nor a necessary

step in rnedia companies' pending motion

regarding access to specific documents, and

rnedia companies did not timely appeal the

denial.Ill. Sup. Ct. R.303(a)(l).

Il2l Records ..* Proceedings to open or unseal

judicial records

The appellate courl did not have jurisdiction to

consider media companies' appeal of trial court's

oral denial of their motion to reconsider its denial

of another journalist's motion to intervene and

vacate an interim decorum order limiting public

access to documents used in highly publicized

murder trial, under rule goveming appeals in

criminal cases, where media companies failed to

file their appeal within 30 days from the entry

of final judgment against criminal defendant. I1l.

Sup. Ct. R.605.

I l3l Records ,;', Proceedings to open or unseal

judicial records

When reviewing the denial of a motion by media

intervenors to unseal a court file, the appellate

conrt reviews the trial court's decision only for an

abuse of discretion, whether the claimed right of
access is based on the first amendment, common

law, or statute. U.S. Const. Amend. 1.

l14l Crinrinal Law ,.". Discretion of Lower Court

An abuse of discretion occurs when the

trial couft's decision is arbitrary, fanciful, or

unreasonable or where no reasonable person

would take the position adopted by the trial court.

ll5l Estoppel ,.-,, Waiver Distinguished



People v. Van Oyke. --- N.E.3d ---- {202$}

2O2O lLApp (1st) 191384

"Forfeiture" is the failure to make tlre timely

assertion of a right.

I16l Criminal Law "',. Presentation of qucstions in

general

The failure of a tirnely assertion in the court

below results in forfeiture of the issue on review.

1l7l Records r-.;] Proceedings to open or unseal

judicial records

Media companies did not forfeit the right

to appellate review of trial court's order

denying release of unredacted documents

used in high-profile murder trial nor invite

an error by successfully urging trial coutl

to release redacted docutnents that excluded

grand jury testimony, where media companies

sought redacted documents to review them for

newsworthy purposes and never intended to give

up their claimed right to unredacted rnaterial.

l18l Criminal Law ',,. Error committed or invited

by party complaining in general

A party cannot invite an etror by the trial court

and then use it as a basis for appeal.

119l Records -... Presumptions, ittferences, and

burden ofproof

When faced with a request for media access

in a criminal proceeding, a trial court generally

detemines, first, whcther a prestlmption of
public access applies to the particular type of
information sought.

[20] Records .'., Revrew

Whether a presumption of public access in a

crirninal proceeding applies to a parlicular type

of infonnation sought by the media is a purely

legal question that is reviewecl dc novo.

l2ll Rccords ...'. Presumptions, inferences, and

burder.r of proof

If the trial court finds the presumption of
public access applies to information sought by

the media in a criminal proceeding, then it
detennines whether the presumption is rebutted

by other conceffls.

l22l Criminal Law +* Public trial

Records ,''* Review

The appellate courl applies an abuse ofdiscretion

standard of review to the balancing of interests

and determining of parameters a trial court in

a criminal proceeding must undertake when

deciding to deny access to certain proceedings

and records for a cefiain length of time.

I23l Grand Jury ,.o' Seclecy as to Proceedings

A presumptive right of public access does not

attach to grandjury proceedings.

1241 Records ',,.,* Proceedings to open or unseal

judicial records

Trial court did not abuse its discretion in high-

profile murder prosecution by delaying release

of the documents sought by media companies or

in releasing them as redacted; media companies

did not establish prejudice caused by two-

month delay between their filing a notice of
appeal and the release of redacted documents,

and the redacted information sought by media

companies consisted of grand jury proceedings

which were protected by statute and common

law.725Ill. Cornp. Stat. Ann. 5l112-6.

[25] Constitutional Larv 'r.,* Access to

Proceedings; Closure

Even a shofi denial of public access to

information sought by the media in a criminal

proceeding may irnplicate iu.rportant First

Amendrnent concems. U.S. Const. Anend. l.
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126l Records -, Judgment, order, or decree

Trial court in high-profile rnurder prosecution

retained jurisdiction to modify its prior interim

decorum order regarding release of documents

sought by media companies after media

companies' notice of appeal of interirn order,

where trial court retained jurisdiction with

respect to defendant and the State who were

also interested parties in interim order, and

interim order was properly appealed under rule

governing appeal of interlocutory order rather

than as final declaratory judgment. Ill. Sup. Ct.

R. 307.

1271 Records :,- Judgment, order, or decree

To the extent, if any, that changed circumstances

were required to give trial court jurisdiction to
modify its prior interirn decorum order regarding

release of documents in high-profile murder

prosecution, the changed circumstances were

that prior objections by city and defendant

to media cornpanies' request for release of
the documents had evaporated, and city and

defendant supported the release ofdocuments in

redacted form.

Appeal from the Circuit Court of Cook County. No. 17 CR

4286,The Honorable Vincent M. Gaughan, Judge, presiding.
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OPINION

PRESIDING JUSTICE GORDON delivered the judgment of
the cour1, with opinion.

*1 fl I This appeal involves the denial of access to the media

in a criminal case. In the highly publicized criminal case of
People v. Jason Van Dyke, the trial court entered an "interim

decorum order" to manage trial publicity and the media to

ensure that defendant Van Dyke received a fair trial. The

criminal defendant is not a party to the instant appeal.

fl 2 Appellants Chicago Public Media, Inc.; WLS Television,

Inc.; WFLD Fox 32 Chicago; WGN Continental Broadcasting

Company; Chicago Tribune Company, L.L.C.; and Sun-

Times Media, L.L.C. are not appealing the entry of the trial

court's interim decorum order in this case-nor could they,

since they previously moved to vacate only a modification of
that order, and our supreme court swiftly granted their relief
within l2 days after they requested a supervisory order.

fl 3 The order appealed from in this case was c'ntered posttrial,

and it ordered cerlain documents to remain under seal. Three

months after its entry and two months after this appeal

was filed, the trial coufi ordered the 18 remaining sealed

documents to be released with some redactions. However, the

media appellants claim that the trial court lacked jurisdiction

to grant any relielat this time.

fl 4 For the following reasons we dismiss a part of this appeal

for lack ofjurisdiction, and we affirm in part

115 BACKGROUND

fl 6 This case stems from the shooting death of l7-year old

Laquan McDonald by Chicago police officer'.lason Van Dyke

on October 20,2014. Defendant Van Dyke rvas charged on

November 24, 2015, with first degree murder and official
misconduct.

fl 7 On January 20, 2016, the trial court issued, without
objection, an "lnterinr Decorum Order" that provided, in full:

"It is the Order of this court that no attolxe\ connected with
this case as Prosecutor or Defense Counscl, nor any other

attorney working in or with the offices ol either of them,

nor their agents, staff, or experts, nor anyjrrdicial officer or
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court ernployee, nor any law enforcernent employee of any

agency involved in this case, nor any persons subpoenaed

or expected to testify in this matter, shall do any of the

following:

1. Release or authorize the release for public

dissemination any puryorted extrajudicial statement of
either the defendant or witnesses relating to this case;

2. Release or authorize the release of any documents,

exhibits, photographs or any evidence, the admissibility

of which may have to be determined by the Court;

3. Make any statement for public dissemination as to

the existence or possible existence of any documents,

exhibits, photographs or any evidence, the admissibility

of which may have to be determined by the Court;

4. Express outside of court an opinion or make any

comment ofpublic dissemination as to the weight, value,

or effect ofany evidence as tending to establish guilt or

innocence;

5. Make any statement outside of court as to the

content, nature, substance, or effect of any statements or

testimony that is expected to be given in any proceedings

in or relating to this matter;

*2 6. Make any out-of-court statement as to the nature,

sourae or effect of any purported evidence alleged to

have been accumulated as a result of the investigation of
this matter.

7. This Decorum Order also incorporates Article VIII.
Illinois Rules of Professional Conduct, effective January

1,2010.

This Order does not include any of the following:

1. Quotations from, or any reference without comment

to, public records of the Court in the case.

2. The scheduling and result of any stage of the judicial

proceedings held in open courl in an open or public

session.

3. Any witness may discuss any matter with any

Prosecution or Defense Attorney in this action, or any

agent thereof, and if represented tnay discuss any matter

with his or her own attomey.

Anyone in violation of this cor.trt order may be subject

to contempt of court."

fl 8 On February 3,2017 , the trial court modified the intelim

decorum ordcr with an order that stated, in full:

"To be in compliance with the decorum order entered

January 20,2016:

IT IS HEREBY ORDERED that any documents or

pleadings filed in this matter are to be filed in room 500

of the George N. Leighton Criminal Courthouse only. This

order applies to the defense, special prosecutor, and any

other parly that may occasionally become involved in these

proceedings. This procedure will remain in effect unless

and until otherwise ordered by the court."

fl 9 On March 8,2018, the media appellants were granted

leave to intervene in the Van Dyke case.

fl l0 On May ll, 2018, they moved for a supervisory order

in the Illinois Supreme Court to vacate the February 3, 2017 ,

order. The rnedia appellants' proposed supervisory order

asked for the following relief:

"(1) That the February 2017 Decorum Order is vacated;

(2) That going forward, all motions, briefs, pleadings, and

other judicial documents in this case shall be filed publicly

in the Circuit Court Clerk's Office, subject to any properly

supported rnotion to seal; and

(3) That in ruling on any such future motion to seal

judicial rccords, or any motion to reconsider [the trial

court's] earlier sealing of any previously filed judicial

records, [rhe trial court] shall adhere to the goveming

First Amc'ndrnent standards and enter specific, on-the-

record judicial findings supporting suppression under

those standards, or release such records in whole or in
part, consistent with consideration of the least restrictive

alternativcs to cor.rlplete suppression."

fl I I Twelve days after the media appellants filed their motion,

our supremc court "[a]llowed" it and issued a supervisory

order on Mar' 23, 2018, that stated, in full:

"This causc cor.ning to be heard on the motion of movants,

Chicago I'ublic Media, Inc., et al, due notice having been

giver.r to rL'spondent, and the Court being fully advised in

the premiscs:

IT IS ORI)ERED: Motion by Movants for a supervisoty

order. Allrrwed. The Circuit Court of Cook County is
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directed to vacate its February 3, 2017, order, directing

that all documents and pleadings shall be filed in Room

500 of the George N. Leighton Crirninal Courlhouse only.

All docurnents and pleadings shall be filed in the circuit

clerk's office. The parlies may move to file any document

under seal." Chicago Public. Media, Inc. v. Hon. Vincent

M. Gaughan, No. 123569 (111. May 23,2018).

*3 
1l 12 On May 24,2018, the trial court entered an order

(l) vacating its February 3,2017, order; (2) requiring all

filings to be made with the clerk of the court, with courtesy

copies provided to the trial court on the satne day; and (3)

requiring a "filing party" to "first notify the opposing party

of its intention" to file a document and "the nature of the

document" to be filed in order "to afford the other party fair

opportunity to request the document be sealed."

fl 13 On August 7, 2018, the media appellants moved

the supreme court again for a supervisory order, this time

asking for an order directing the trial court (l) to unseal 35

documents sealed prior to the supreme court's May 23,2018,

supervisory order, unless the parties filed nerv and publicly

filed motions to seal these documents, and (2) to vacate the

trial courl's May 24,2018, order and require the public filing
of all future requests under seal. On Septenrber 72,2018,
the supreme court issued an order stating that the media

appellants' "motion for supervisory order is dismissed."l

fl 14 Defendant Van Dyke's jury trial began on September

17,2018, and hisjury returned a verdict on October 5,2018,

finding him guilty of second-degree ururder and aggravated

battery with a firearm.

fl l5 On October 26, 2018, the media appellants filed a motion

titled a "Post-Trial Motion to Unseal Court Records," seeking

to nnseal court records then under seal and ciring in support

the lllinois Suprerne Court's recent decision or.r October | 8,

20 I 8, in P eop I e v. Zi mm ernt an, 201 8 lL 1 2226 l, 421 lll.Dec.
851, 120 N.E.3d 918 (denying media intervcnors access to

pretrial motions in a criminal case). Specificrrlly, the media

appellants sought the release of 99 docurnents, which they

described on an attached list. To the extent that any records

contained any sensitive infonnation, the mcdia appellants

argued that they should be redacted. On January 14,2019,

the trial courl continued the media appellants' motion for

unsealing until after senter.rcing. Defendant Van Dyke was

sentenced on January 18,2019, and he filed a rrotice ofappeal

on February 8,2019.2

fJ l6 On February 28,2019, Brandon Srnith filed a motion as

a "third-party joumalist,"3 seeking to intervene and to rnodify

the2016 interim decorum order, in order to pennit the release

of certain documents by the Chicago Police Departrnent. The

department had denied part of his Freedom of Information Act

(FOIA) request based on the 2016 order. See 5 ILCS 140/l

et seq. (West 2018). On March 8,2079, the media appellants

filed a four-paragraph document stating that they "hereby join

in" Smith's motion. In their concluding paragraph, they stated

that they "seek the relief requested by Mr. Smith" and "adopt

his arguments in support thereof."

*4 n ll On March 15,2019, the media appellants filed a

"Status Report Regarding [Their] Posttrial Motion to Unseal"

which stated that the trial courl had previously asked the

State, defendant, and the media appellants to meet in order to

reach an agreement on what documents should be released.

That effort was largely snccessful, and the media appellants

reported that neither the defense nor the State objected to the

release of87 court records and 2 transcripts and that only 2l
records remained under dispute.

fl 18 On April 5, 2019, the media appellants filed a proposed

agreed order "Regarding [Their] Post-Trial Motion to Unseal

Court Records." The proposed order stated that "[t]his matter"

was "coming to be heard" on the media appellants' "Post-

Trial Motion to Unseal Court Records" and was entered "by

agreement" among the State, defendant Van Dyke, and the

media appellants. In the order, the media appellants sought the

release of 87 documents, as well as the transcripts, "including

sidebar deliberations," of a May 10, 2018, hearing and "all

trial proceedings." On April 10, 2019,the trial court granted

the proposed order in its entirety, adding only details about

copying charges and that production in "l0 days" meant "l0
business days."

fl 19 At a hearing on April 10,2019, the parties discussed the

remaining 21 documents in dispute, and the media appellants'

attorney repeatedly asked the court to consider redacting them

to permit release. The State objected to the release becanse

the documents contained grand jury material and information

conceming the juvenile victirn, Laquan McDonald. When the

court agreed with the State, the rnedia appellants' attorney

asked: "Would you please reconsider and consider redacting

the grand jury infonnation[?]" The rnedia appellants argued

that "the least restrictive means would warrant redactions if
there's a reference to gland jury material."
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!l 20 On April 10,2019, the trial court also entered an order

(1) that denied Smith's motion to intervene and to modify

the interim decorum order, (2) that modified the decotum

order to permit city employees to answer certain questions

about their e-rrrails and texts regarding the Laquan McDonald

shooting, as Smith had requested, and (3) that denied the

media appellants'motion to modify to the extent that they had

joined in Smith's motion. Regarding the last item, the trial

court stated at the hearing: "your motion to join is denied.

How can they join anything that doesn't exist?" Smith's

attomey and the trial court then had the following exchange:

"MR. TOPIC: I guess the question would there be-and I

don't know whether they would do this. Would it be moot

for them to file the same motion that we filed because you

went through the merits of it, and so I get the sense-

THE COURT: Well, then they can file that. And we'll hear

it at some time later on down the road, maybe."

However, at this point in time, the trial court ruled that the

media appellants 'Joined in a nullify," since the court did not

allow Smith to intervene. To Smith, the trial coutl stated: "I'm

not ruling on your motion fto vacate] because it's not before

me because I denied your right to intervene." To the media

appellants' counsel, the trial court stated that their motion

"[g]oes down with his motion to intervene."

fl 21 On May 9,2019, the media appellants moved the trial

court "to reconsider or clarify its April 10, 2019[,] denial

of fthe media appellants'] request, through their joinder in a

motion by would-be intervenor Brandon Smith, to modify the

January 20,2076," order, on the ground that the order was

being used by the city and the Chicago Police Department as

a ground for u ithholding documents from FOIA requests. As

part of its motion to reconsider, the media appellants asked

the court to vacate the 2016 order or, "at a minimum," modify

it to state thar it is not a basis for third parties to withhold

docurnents.

*5 I 22 On May 23, 2019, the trial court entered a

written order regarding "the Post-Trial Motion of [the rnedia

appellants] for access to certain rnaterials." The order, which

indicated thar it had been prepared by the media appellants'

counsel, statcd that the trial court had previously granted

access to "ccrtain agreed-npon materials," that "[t]here

remained 21" docr"u.nents "that were the subject" of objections

by the State, rhat a list of those 21 docr"rments was attached

to the order, and that "Document Nos. I through lT and

Document Nt,. 20" were to remain under seal. At the hearing

on May 23,2()19, the media appellants had withdrawn their

request to unseal documents 1 8, 1 9, and 2 l, which concerned

United States Departrnent of Justice (DOJ) ernployees. With

respect to these three documents, the order directed the special

prosecutor to request them from DOJ.

fl 23 At the May 23 hearing, the media appellants' attomey

again suggested redacting the l8 documents so that they could

be released:

"APPELLANTS' ATTORNEY: Before court this moming,

[the special prosecutor] told me that he was prepared to

make redactions and tender to the Court redacted versions

of some of the materials relating to the motions to dismiss

the indictment based on alleged misconduct * {'i *. And itrs

actually what I suggested back on April lOth * * * And we

favor going forward with a redaction process to see if we

can avoid an appeal under those issues."

These 18 documents included documents concerning

defendant Van Dyke's motions to dismiss the indictment

based on misconduct (dismissal documents). With respect to

these dismissal documents, the special prosecutor explained

how he had redacted information that was not subject to

disclosure:

"SPECIAL PROSECUTOR: What I have done since

April 1Oth is gone through those documents and redacted

any reference to Grand Jury testimony. In one of those

documents there is a complete transcript of the Grand

Jury proceedings attachedf. I am] proposing that that is

removed. The identity of any witnesses or anyone who

appeared before the Grand Jury to redact all of that

information in a way to kind of compromise. What would

remain in those documents would be allegations that were

made by the defense in the rnotions to dismiss. t' * *

[O]ne proposed resolution would be to redact identities,

actual quotations frorn Grand Jury testimony, summaries

and inferences drawn from the testimony before the Grand

hrry. * * * So that's what I discussed with [the media

appellants' attorney] before cout't this morning."

The special prosecutor argued that that the trial court had

previously for"rnd that "there was not a scintilla of evidence to

support the allegations" that defendant Van Dyke had made

in these documents and, thus, no reason to keep therr sealed.

fl 24 Defendant Van Dyke's attorney objected to what the

State said, and the trial courl replied: "Maybe you should

take that up on appeal on Mr. Van Dyke's case." The trial

court then found that its sealing order would stand. It is these

8 docurnents, later released in the redacted form described

above, that are at issue on appeal.



People v. Van Dyke, --- N.E.3d ---- {2020}

2O2O lL App ( 1 st) 1 91 3S4

fl 25 Also at the May 23, 2019, hearing, the tlial court

orally found, with respect to the media appellants'rnotion to

reconsider, that, once the court had denied Snrith's motion4

to intervene, there was nothing for the media appellants to
join and, thus, the media appellants' joinder motion "fell with

his motion." The court explained that it had entered an order

giving Smith "all [he] wanted" and, "if he's done, you're

done." When the media appellants argued, pursuant to their

motion to reconsideq that the court should vacate the 2016

interim decorum order, the special prosecutor responded:

"But there was no motion by Counsel to vacate the decorum

order that was before this courl on April 10th, * * * [o]nce [the
trial court] denied [Smith's motion to intervene." The special

prosecutor argued that, since there had been "no new filing"
by the media appellants, "other than a motion to reconsider

what was denied on April lOth," there was no motion for the

court now to resolve. The trial judge agreed that this was his

"interpretation" and "now you can't file. All right. That's it."
The court found: "your motion to litigate-I mean to vacate

the decorum order is denied, and I'm setting it nunc pro tunc

to the other ruling." The media appellants did not object to

the court's nunc pro tunc order, entering the denial as of April
10,2019.

*6 n26 When the trial court inquired if there was anything

else, the media appellants replied: "We'd like a final order."

The State responded that it felt like they were "repeating"

themselves, and the court agreed. The media appellants

repeated "all we want is a final order." The trial cor.rrt stated

orally in court: "Here is my final ordeq all right, denied.

That's it." When the media appellants'attorney asked the trial

court, "[s]o we're done with you?" the court replied: "Never."

The media appellants' attorney persisted, stating that he'Just

wantled] clarity in the record that there [were] no issues left"
from the media appellants, and the trial coutl agreed.

127 On June 21,2019, the media appellants filed a notice

of appeal alleging that the trial court's May 23,2019, "order"

was a final order, since it "resolvfed] all pending mattel's

raised by Intervenors-Appellants in the above captioned [Van
Dyke] case." The media appellants stated that they were

appealing the trial confi's May 23,2019, order and "all lnatters

fthat] merged into the May 23 Final Order, including: (l)
the April 10, 2019[,] Order denying [the media appellants']

rnotion to modify the Decorurn Order, and (2) the Decorum

Order entered on January 20,2016)." Tl.re notice alleged that

this court had jurisdiction "[p]ursr.rant to lllinois Supreme

Court Rule 303, or if deemed appropriate, Rule 307(a) and/

or Rule 605."

fl 28 On July 2,2019, Srnith rnoved again to intervene and also

for an ir camera inspection of four docurnents being withheld

by the Chicago Police Department from a FOIA response,

on the basis of the trial courl's 2016 interim decorum order.

Smith had filed suit in chancery court against the Chicago

Police Department challenging its FOIA response to him.

Smith v. Chicago Police Department, No. l6 CH 03254 (Cir.

Ct. Cook County). On May 3,2019, the chancery court issued

an order finding: "this Coufi defers to [the trial court], in

the first instance, to determine whether disclosure of the four

docnments would be prohibited by his Order." Smith, No. 16

CH03254 (Cir. Ct. Cook County, May 3,2019). None of the

rnedia appellants were a party to Smith's chancery suit.

129 On July 31, 2019, the trial court issued an order stating

that the four withheld documents were, in fact, prohibited

from disclostrre by the trial courl's 2016 order, that the 2016

order was rnodified to allow for the production of these four

documents, and that the matter was continued to August 14,

2019.

fl 30 On August 74,2019, the special prosecutor in the Van

Dyke case moved the trial coufi to lift the interim decorum

order entered in 2016. The notice of rnotion stated that it was

e-rnailed to the media appellants'attorneys and that the matter

was scheduled for September 4,2019. The media appellants

did not move in the circuit court or in this courl to stay these

proceedings. See lll. S. Ct. R. 305(d) (eff. July l, 2017) (a

motion for a stay rnay be made to the reviewing court upon a

showing "that application to the circuit court is notpractical").

fl 3l In his motion, the prosecutor argued that the 2016 order

applied "to a mere l8 items that cunently remain under seal"

and that it had no other continuing effect, since it depended

on a " 'determination' " of " 'admissibility' " by the trial court

in the underlying Van Dyke case, which was then over. The

motion observed that the State had already redacted these l8
items to comply with state law and that the media appellants

had indicated at a prior hearing that they favored redaction

as an altemative to appeal. The motion included a proposed

order that stated ( I ) "[t]he Special Prosecutor's Motion to Lift
the Decorum Order entered on January 20,20161,] is granted"

and (2) "[t]he l 8 items currently under seal shall be released

in redacted form."
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*'7 n 32 On August 14, 2019, the special prosecutor and

counsel for the city appealed in front of the trial court. The

prosecutor informed the court that he had "sen[t] notice out"
concerning his motion and he had received no objections

from defendant or the media appellants or "any of the other

individuals who have petitioned to intervene." The trial court

obsewed:

fl 36 ANALYSTS

U 37 The media appellants' first clairn is that the trial courl

erred by failing to vacate the interim decorum order after the

Van Dyke jury returned a verdict in October 2018.

"And I think a reasonable explanation to that would be

other than the third-party interven[o]rs, the other ones, if
they-my understanding is that they appealed my orders

about sealing l8 of the documents. And so if they come in
here and start saying some things, then they might-well,
they wouldn't reinvest jurisdiction, so they'd be kicked out

of the Appellate Court."

fl 33 On September 4, 2019,the trial court signed the proposed

order in its entirety, without clranges. The transcript indicates

that Van Dyke's counsel was present but the rnedia appellants'

attomeys did not attend. Explaining the redactions, the special

prosecutor stated that he had

"redacted only information that contains personal

identifiable information about La[q]uan McDonald that

would be-that is protected by the Juvenile Court Act and

then transcripts or quotations of testimony before the Grand

Jury including the identity of any witness that would have

testified before any of the Grand Jury proceedings in the

underlying criminal case."

Counsel for the City of Chicago, who was also present, stated

that the City supported the prosecutor's motion.

fl 34 On August 23,2019, the media appellants filed a motion

in the appellate court, clairning: "There are l7 docr.rments at

issue in this appeal that are currently under seal in the Circuit
Court." The rredia appellants listed the l7 documents by title

and filing date and requested an order directing the circuit

courl of Cook County to transnrit these l7 documents nnder

seal to the appellate cour1, which we granted.

lf 35 Briefing in the instant appeal began six months later, with

the first brief filed Janr"rary 8,2020. The appellate record in

this case was received in 12 different e-filings, over the course

of nine rnonths, with the docnments often not in chlonological

order. We want to remind the parties that we do read the record

and perfonn our own independent review and analysis of it,
and that it is the appellants' responsibility to provide "a," i.e.,

one, coherent and complete table of contents. Ill. S. Ct. R. 342

(eff. Oct. 1,2019).

fl 38 Although the media appellants' initial appellate brief
argued that the trial court improperly entered the order and

asked this court to find that its entry was improper, the media

appellants'reply briefclarified that they are challenging only
"the maintenance" of the interim decorum order "rather than

the entry" of the order "itself." (Emphasis in original.) The

reply brief emphasized that "what this appeal is about" is "the

maintenance of the fd]ecorum [o]rder after the jury returned

its verdict."

fl 39 The media appellants' second claim is that the trial court

erred by "maintaining" under seal, after the jury's verdict, the

documents regarding defendant's motion to dismiss, and the

media appellants ask this court to order the documents'release

in unredacted form.

'!J40 I. Jurisdiction

*8 I1l I2l t3l fl 4l First, we must consider whether

we have jurisdiction. A reviewing court has an independent

duty to consider its own jurisdiction. People v. Smith,228
lll. 2d 95, 104, 319 Ill.Dec. 373, 885 N.E.2d 1053 (2008).

Questions concerning appellate jurisdiction are questions of
law that are considered de novo. In re Marrictge of Kelllt,
2020 IL App (lst) 200130, n 21, 

- 
Ill.Dec. 

-, -N.E.3d 

- 
(hereinafter Marriage oJ'Kelly). Generally, de

rovo consideration means that a reviewing court performs

the same analysis that a trial judge would perform. People

v. Aljolnni,2020 lL App (lst) 190692,11 78, 
- 

Ill.Dec.

-, - 
N.E.3d 

-. 
However, "[w]hen there is no ruling

below for us to review," de novo review means that "our legal

consideration is made on a blank slale." People v. Kirklin,
201sIL App (1st) 13t420,1J 104,390III.Dec. s49,29 N.E.3d

481 .

11 42 A. First Claim: Interim Decorum Order

fl 43 The rnedia appellants argue that the trial court's order "of
May 23,2019 is the adverse judgrnent appealed from." As

noted above, on May 23,2019, the trial court (l) orally denied
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the media appellants' t.t.totion to reconsider the April l0 order

and (2) issued a written order maintaining a few documents

r"rnder seal. We consider first or.rr jurisdiction over the denial

of the motion to reconsider.5

and thus, they were aware that it was instructive in conferring

jurisdiction in access-to-the-media cases. Yet, they chose to

wait to file their notice of appeal.

*9 
fl 48 ln R. Kelly,this courlaffirmed on appeal a"Decorum

Order," issued by the same trial judge, that is virtually

identical to the interim decorum order entered here. R. Kelly,

397 I1l. App. 3d at 210,336 lll.Dec. 719, 921 N.E.2d 333

("we find that the trial court's Decorunt Order was not an

abuse of discretion by the trial court"). Compare R. Kelly,

397ll1. App. 3d at239-40,336111.Dec. 719,921N.E.2d 333

(quoting the R. Kelly decorum order in full), with supra I7
(quoting the decorum order in the instant case).7 The R. Kelly

intervenors included at least two of the appellants before us

no% represented by at least one of the same counsel. Unlike

here, the R. Kelly intervenors filed their own independent

motion to vacate, and unlike here, they appealed the denial of
that motion within 30 days pursuant to Rule 307. R. Kelly,397

I1l. App. 3d at240-41,336 Ill.Dec.'7 19,921 N.E.2d 333. InR.

Kelly,we stated that "the question" belbre us was "whether

the path to review" for a media intervenor denied access was

"supreme Coufi Rule 307(a) or some other rule or statute." R.

161 I7l I81 t[ 45 The State concedes that we have Kelly,397lll' App' 3dat245' 336lll'Dec' 119',921N'E'2d

jurisdiction pursuant to Rule 303. However, a concession by 333'

the State does not confer jurisdiction upon us. As we noted

above, a reviewing court has an independent duty to consider I10l fl 49 Rule 307(a) provides that "[a]n appeal may be

its own jurisdiction. sntitlt, 228 lll. 2d at 104, 3lg lll.Dec. taken to the Appellate court from an interlocutory order

373, 885 N.E.2d 1053. The filing of a notice of appeal is the of court: (1) granting, modifying, refusing, dissolving' or

jr.rrisdictional step that initiates review. Sntilh,228 ll1. 2d at refusing to dissolve or modify an injunction'" Ill' S' Ct' R'

104, 319 Ill.Dec. 373, 885 N.E.2d 1053. Without a properly 307(a)(l) (eff' Nov' 1,2017)' "[A] trial court's order denying

filednotice,..areviewingcourthasnojurisdictionovertheaccesstoamediaintervenoris.inthenatureofinjunctive
appeal and is obliged to dismiss" the appeal. Smith,228lll. relief'' " R' Kelly'397111' App' 3d at215' 336Ill'Dec' 719'

2d at 104,319 lll.Dec. 373, 885 N.E.2d 1053. 921 N.E.2d 333 (quoting t|.P. v. M.E.E, 354lll. App. 3d 989'

990-91, 290 lll.Dec. 664,821 N.E.2d 1238 (2004)).

l9l U 46 In People v. Kelly,397 lll. App. 3d 232,336IIl.Dec.

719,921N.E.2d 333 (2009) (hereinafter R. Kelly), we set

forth the proper vehicle for appealing a denial of access to

the media in a criminal case. That vehicle was an immediate

appeal pursuant to Rule 301 . R. Kelly,397 Il1. App. 3d at241,

336 lll.Dec. 119,921N.E.2d 333.

l4l I5l fl 44 The basis for our jurisdiction is significant

because, if the proper basis for jurisdiction is Illinois Supreme

Court Rule 307, then we lack jurisdiction with respect to

the media appellants' first claim. Rule 307 does not provide

jurisdiction over the media appellants' motion to join Smith's

motion to intervene and vacate because it is well established

that, under Rule 307, a motion to reconsider does not toll the

tirne to appeal. E.g.,In re Marriage of Salviola,2020lL App

(lst) 182185, fl 39, 390lll.Dec. 549,29 N.E.3d 481 (citing a

nurnber of cases); Ill. S. Ct. R. 307(a)(7) (eff. Nov. 1,2017)

("the appeal must be perfected within 30 days from the entry

of the interlocutory order by filing a notice of appeal"). Thus,

the media appellants' time to appeal under Rule 307 expired

30 days after the entry ofthe original April 10, 2019, order,

or orr May 10,2019, and the media appellants did not appeal

untif over a month lateE on June 21, 20i-9.6

tl 47 The parties were well aware of our decision in the R.

Kelly case. They cited to it and quoted from it repeatedly in

tlre court below. After the R. Kelly case, our supreme couft

decided lhe Zinunennan case,which also found Rule 307 to be

the proper vehicle for providing jurisdiction to the appellate

court. Zimmerman, 2018 lL 122261, n 20, 421 lll.Dec. 851'

120 N.E.3d 918. The media appellants moved the trial courl

to consider Zinrmerman, only eight days after it was decided,

Jf 50 After an exhaustive review of plecedent, we found,

unequivocally, that Rule 307 is and has been "the appropriate

vehicle" in this state for an appeal bv rledia intervenors

denied access to documents that thcy may find to be

newsworthy. R. Kelllt, 391 lll. App. 3d ar 248, 250, 336

Ill.Dec. 119,921 N.E.2d 333 (noting the rnedia's interest in "
'newsworthy"' documents).

fl 5l Citing our decision in R. Kell.t with approval, the

supreme court also found that "Rule 30.(a)( l) has long been

the vehicle in Illinois for appellate revicw oforders denying

access to criminal records or proceeding:." Zinnterntan,20lS

IL 122261,1120,421 Ill.Dec. 85 I , 120 N.E.3d 9l 8. The State

in Zinnternrctn asked the supreme courl ''to refer the issue to
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our rules comrnittee for consideration of the proper vehicle

for reviewing orders denying access to criminal records

or proceedings." Zimnrerntan, 2018 lL 122261,11 21 , 427

Ill.Dec. 851, 120 N.E.3d 918. However, our supreme coufi
"f[ou]nd that unnecessary" given that the proper vehicle was

already well established in our state as Rule 307 . Zimmerman,

2018 IL 122261,fln21-22,427 Ill.Dec.851, 120 N.E.3d 918.

fl 52 The rnedia appellants also argue that we have jurisdiction

pursuant to Rule 303 and that their notice ofappeal deprived

the trial court ofjurisdiction to vacate the interim decorum

order-but that the earlier notice of appeal filed by defendant

Van Dyke did not.

fl 53 In support of their argument that the trial court lacked

jurisdiction, the media appellants cite Daley v. Laurie,l06 Ill.
2d 33,37,86 lll.Dec. 918, 476 N.E.2d 419 (1985), but that

case acfually undercuts their argument. lnLaurie, the supreme

court found that, once the criminal defendant had filed his

notice ofappeal, the trial court lackedjurisdiction to entertain

any further motions in the case. The supreme court explained

that, after a notice of appeal is filed in a criminal case, "the

cause is beyond thejurisdiction ofthe trial court." Laurie, 106

111.2d at 38, 86 III.Dec.918,476 N.E.2d 419.

fl 54 Their argument illustrates the wisdom of not relying

on Rule 303 in media intervenor cases-what is final to one

will not be final to another, as shown by Smith's and the

State's later motions and the grant of the very relief that the

media appellants claim they sought. The media appellants

fail to explain why their notice of appeal would cut off the

trial courl's jurisdiction with respect to Smith or the State,

any more than defendant's notice of appeal would cut off

jurisdiction with respect to them.8

*10 
11 55 Rule 303(a)(l) provides in relevant parl that

"[t]he notice of appeal must be filed with the clerk of the

circuit court within 30 days after the entry of the final
jr.rdgment appealed from, or, if a timely posttrial motion

directed against the judgment is filed, * * * within 30 days

after the entry of the order disposing of the last pending

postjr"rdgment motion directed against that judgnent or

order." Ill. S. Ct. R.303(a)(1) (eff. July 1,20t7).
The rnedia appellants filed their notice of appeal within 30

days of the May 23,2019, orders; so, if Rule 303 applied, then

their r.rotice would be timely.

llll fl 56 The media appellants clair.n that they joined in

Srnith's motion to intervene and to vacate, that this rnotion

was denied on April 10,2019, and that they filed a motion

to reconsider that was denied on May 23,2019.If one strains

to apply the language of Rule 303 to these facts in order to

find jurisdiction over the media appellants' claim to vacate,

then "the final judgment" becomes the order on April l0
denying the motion to intervene and to vacate, and the media

appellants' motion to reconsider must then be a "posttrial

motion directed against the judgment." Ill. S. Ct. R. 303(a)

(l) (eff. July 1,2011). A denial merely to "reconsider" is

obviously not a final judgment unto itself; the final judgment

is what the court was being asked to reconsider.

u 57 The problem with trying to cast the April 10 order as a

"final judgment" regarding the media appellants is, of course,

the problem observed below by the trial court itselF-there

never was a pending motion to vacate for them to join. Ill. S.

Ct. R 303(a)(1) (eff. July l, 2017).\n a short four-paragraph

document, the media appellants merely asked to 'Join in"
Smith's rnotion. However, once his motion to intervene was

denied, there was no pending motion to vacate for the media

appellants to join in. Therefore, their theory is contrary to the

law, as made and provided.

fl 58 If it is the written order conceming the 18 documents that

is considered "the final judgment" for purposes of Rule 303,

then the April 10 order denying Smith's motion to intervene

must be considered a necessary step to this order, for us to

have jr"u'isdiction over it. Ill. S. Ct. R. 303(a)(1) (eff. July 1,

2017); l)irect Auto Insurance Co. v. Bahena,2019 IL App
( 1 st) I 7291 8 , n 43, 433 lll.Dec. 249, 731 N.E.3d 1 094 (an

appeal is deemed to include an interlocutory order if it was

a necessary step in the procedural progression to the order

before us); Filliung v. Adam.s,387 lll. App. 3d 40, 50,326

Ill.Dec. 268, 899 N.E.2d 485 (2008). However, we fail to
see hou the denial of another's motion to intervene could

be considered a "necessary step" in the resolution of the

rnedia appellants' already pending motion regarding a short

list of slrecified docurnents. See Mcu"r'iage of Kelly,2020 lL
App (lst) 200130, nnn-25, 

- 
lll.Dec. N.E.3d

- 
(l,here a trial court's prior orders denying access to

media intervenors were imn-rediately appealable r.rnder Rule

307, appellate court lackedjurisdiction to consider these prior

orders, rlthough intervenors had appealed 30 days after the

trial cotrrl's last and final order).

*ll 
11 59 Straining to fit this case into the words of Rr"rle

303 shows the wisdorn of handling these types of matters
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under Rule 307. This is, after all, a criminal case. The parties

are the State and defendant. The "final judgment" in this

criminal case was the conviction and sentence entered against

defendant Van Dyke. The media appellants are not parties to

the crirninal case but rather are intervenors who are trying to

plotect their first amendment rights and the first amendment

rights ofthe public by challenging injunctions against access

and release of information. On appeal, those challenges are

best handled, as we and the supreme courl have both found,

through Rule 307. Since an appeal under Rule 307 is untimely,

we lack jurisdiction to consider the appeal of the trial court's

denial of the media appellants'motion to reconsider the denial

of their motion to join in Smith's motion to intervene and

vacate.9

1l2l fl 60 The media appellants also ask us to consider the

possibility ofjurisdiction under Illinois Supreme Court Rule

605 (eff. Oct. l, 2001), which goverrs appeals in criminal

cases. Rule 605 provides, in relevant part, that "the right to

appeal the judgment of conviction {'i x * will be preserved

only if a notice of appeal is filed in the trial court within
thirty (30) days from the date on which sentence is imposed."

Il1. S. Ct. R. 605(a)(3)(A) (eff. Oct. l, 2001). In their initial

brief, the media appellants argued: "to the extent this Coutl

treats this case as a criminal appeal because it arises from a

criminal case, the Court has appellate jurisdiction pttrsuant

to Illinois Supreme Court Rule 605." Horvever, to the extent

that this was a criminal case, final judgntent was entered on

January 18,2019, when defendant Van Dyke was sentenced.

Van Dyke filed a notice ofappeal on February 8, 2019, and

any rights the media appellants possibly had to appeal under

Rule 605 expired 30 days after the entry of the final judgment

in his case. We observe that, in their reply brief, the media

appellants do not argue forjurisdiction under Rule 605.

fl 6l For all the above reasons, we do nol have jurisdiction to

consider the media appellants' first claint regarding the trial

court's oral denial of their motion to reconsider the denial of
Smith's motion to interuene and vacate.

n 62 B. Order Denying Release of I 8 Documents

'll 63 We do, howeveq have jurisdiction under Rule 307 to

consider the appeal of the trial coutl's written order, also

entered on May 23,2019, denying the rclease of l8 listed

documents. The notice of appeal of that interlocutory order

was tirnely filed under Rule 307, less thrrn 30 days after the

order was entered.

fl 64 IL Dismissal Docutnents

fl 65 Although the order covered 18 documents, the media

appellants challenge the order on appeal with respect to only

8 documents and ask this court to order the release ofthese 8

documents in "full" or unredacted fonn.

ll3l t14l lJ 66 When reviewing the denial of a motion

by media intervenors to unseal a court file, we review the

trial court's decision only for an abuse of discretion, whether

the claimed right of access is based on the first amendment,

common law, or statute . Marriage oJ'Kelly,2020lL App ( I st)

200130, n32,- Ill.Dec. 

-, - 
N.E.3d 

-; 
R. Kelly,

39'1 lll. App. 3d at 256,336 Ill.Dec. l19, 921 N.E.2d 333;

see also Zimnterman, 20 I 8 IL 122261, n 44, 427 I ll.Dec. 85 1,

120 N.E.3d 918 ("the trial court did not abuse its discretion

by allowing" cefiain documents "to remain sealed"); Slrclnick

v. Altheimer & Gray, 191 Ill. 2d 214, 233,246 lll.Dec. 324,

730 N.E.2d 4 (2000). An abuse of discretion occurs when the

trial court's decision is arbitrary, fanciful, or unreasonable or

where no reasonable person would take the position adopted

by the trial court. People v. Thompson,2020IL App (lst)
171265,11 84, 

- 
Ill.Dec. 

-; - 
N.E.3d 

-.
*12 

n 67 In their initial appellate brief, the media appellants

describe the documents at issue as "the eight documents filed

with the Circuit Court concerning motions to dismiss the

indictment based on allegation of misconduct by the State's

Attomey." Although the subsequently released I8 documents

are part of the appellate record, the media appellants do not

provide record citations for the particular 8 documents that

they are disputing. The 18 documents have titles and are

stamped with the dates that they were filed in the circuit

court, but the media appellants do not identify the disputed

documents by either title or filing date.

Jl 68 In its response brief, the State argues that the "eight"

documents that the rnedia appellants seek are actually the

seven documents that the rnedia appellants listed on March

15,2019, in their "Status Report," as documents conceming

defendant Van Dyke's motion to dismiss the indichnent for

misconduct. The media appellants'"Status Report" listed 2l
documents, by title and filing date, that were still r:nder seal

at that time, and the first 7 listed concerned defendant Van

Dyke's motion to dismiss the indictment for n.risconduct. The

State's appellate brief lists these 7 documents by title, by filing
date in the circuit court, and by citation ofthe appellate record.
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fl 69 In their reply brief, the media appellants acknowledge

that the State might be right and that it is "possible" that

there are only seven. The media appellants claim that "the

lack of clarity" is due to the "secrecy surrounding the

record." However, the special prosecutor represented to the

trial court that only l8 documents remained under seal as of
September 2019 and moved to unseal and release all of them,

which the trial court then ordered. Thus, all l8 previously

sealed documents have now been released in redacted form

and can be identified by title and filing date. Since the

media appellants have chosen not to specifically identify the

documents that they are challenging, we are persuaded by the

State's reasoning that there are only 7 in dispute and that those

are the 7 listed in the media appellants'status report and in the

State's appellate brief.

Il5l 116l fl 70 The State argues that the media appellants'

claims are forfeited. Forfeiture is " 'the failure to make the

tirnely assertion of [a] right.' " People v. Sophanavong,2020

IL 124331 ,fl 20, 

- 
Ill.Dec. 

-, - 
N.E.3d 

- 
(quoting

People t'. Lesley,2018 IL 122100,n37,429I|l.Dec. l, 123

N.E.3d 1060). The failure of a timely assertion in the court

below results in forfeiture of the issue on review. Matthews v.

Avalon Petroleum Co.,3'75 Ill. App. 3d l, 8, 313 lll.Dec. 132,

87r N.E.2d 8s9 (2007).

fl 71 With respect to the redactions, the media appellants

repeatedly suggested redacting to the trial coufi as a solution.

I 72 On April 10, 2019, when the State objected to

the release of certain documents on the ground that they

contained grand jury material and the trial court agreed,

the media appellants pleaded: "Would you please reconsider

and consider redacting grand jury information [?]" The

rnedia appellants argued that "the least restrictive means

would wurrant redactions if there's a reference to grand jury

rnaterials."

ll7l ll8l '!l 73 On May 23, 2019, the media appellants

were thc ones who raised the topic of ledacting, infonr-ring

the trial courl that they were in favor of redacting "the

rnaterials relating to the motions to disn.riss the indictment

based on alleged misconduct before the Grand Jury"-i.e.,
the docurnents at issue now. The media appellants stated

that the l)r'osecutor had described to them priol to cotlrt on

May 23 how "he was prepared to rnake redactions." The

State thcn described for the coutt how it planned to redact,

namely, that it would redact the names of grand jury witnesses

and quotes fron-r their testimony.725 ILCS 5/ll2-6 (West

2018) (prohibiting disclosure of grand jury matters); Pre.ss-

Enterprise Co. v. Superiot' Court o/'Calilbrnia .for Riverside

Cotuttv,478 U.S. l, 9, 106 S.Ct. 2735, 92 L.F.d.2d I (1986)

(the right of public access does not apply to grand jury

proceedings). The media appellants do not clairr that the

State's redaction process differed frorn how it was described,

nor can we find that it did. Generally, appellants' clairns

regarding the State's redactions would be considered either

forfeited or invited error. "A party cannot invite an error by

the trial courl and then use it as a basis for appeal." D irect Auto

Insurance Co. v. Bahena,2019lL App (1st) 172918,n36,433

Ill.Dec. 249,131 N.E.3d 1094. In the case at ba1 appellants

repeatedly invited the trial court to redact references to the

grand jury and so an argument can be made that the media

appellants cannot complain now about those redactions on

appeal. However, we understand that the reason that they

asked for the redacted documents was because they wanted

to review them for newsworthy purposes and never intended

to give up their claimed right to the unredacted material.

Cf. R. Kell1t,391 l1l. App.3d at249,336 IIl.Dec.719,921
N.E.2d 333 (discussing the media's interest in " 'newswotlhy

information' " (quoting In re A Minor, 127 l\1. 2d 247 ,251 ,

l30Ill.Dec. 225,537 N.E.2d 292 (1989))). Thus, we do not

find forfeiture or invited eror.

*B n74 The seven documents are

l. Defendant Van Dyke's "Motion to Dismiss the

Indictment for Misconduct at Grand Jury," filed February

3,2017;

2. Defendant Van Dyke's "Memorandum of Law in Support

of Motion to Dismiss the lndictment," filed February 3,

2011;

3. "People's Response and Motion to Clarify Defendant's

Motion to Dismiss the Indictment and/or Other Relief

Pursuant to Garrity v. New Jersey," filed February 3,2017;

4. Defendar.rt Van Dyke's "Motion to Dismiss the

Irrdictment And/Or Other Relief," filed April 20,2017;

5. Defendant Van Dyke's "Motion to Dismiss the

Indictment," filed April 20,2017;

6. Defendant Van Dyke's "Memorandum of Law in Support

of Motiorr to Dismiss the Indictment," filed April20,2017;

and
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7. "People's Combined Response to Defendar.rt's Motion
to Dismiss the Indictrnent and Motion to Disrniss the

Indictment And/Or Other Relief," filed May 11,2011.

',|J 75 After reviewing the full, unredacted copies of the above

listed documents for our in camera review, we find that the

redactions consisted of (l) in item No. l, the name of a grand

jury witness, questions and testimony before the grand jury,

and citations of the appropriate pages; (2) in iteni No.2, grand

jury questions, discussions and testimony, and the names of
grand jury witnesses; (3) in item No. 4, the name of a grand

jury witness and his testimony;10 (4) in item No. 5, the name

of a grand jury witness; and (5) in item No. 7, the names of
grand jury witnesses, grand jury testimony, staternents by the

prosecutor before the grand jury, and descriptions of grand

jury evidence.

fl 76 With respect to item No. 6 listed above, the special

prosecutor released two redacted documents on September

4, 2019, that were both titled defendant Van Dyke's
"Memorandum of Law in Suppofi of Motion to Dismiss

the Indictment." One was file-starnped April 20, 2011 , and

the other was not file-stamped. The file-stamped copy is l0
pages, and the one that is not file-stamped is only 5 pages.

The longer version appears to elaborate on the shorter version,

and the State listed the longer version as the document

that the media appellants sought, rather than the shorter

version. However, when the circuit courl produced the sealed,

unredacted copies for our inspection, it provided us only with

the shorter version. This omission did not adversely affect

our independent in camera review, since the only redaction in

the longer document was the name of one Federal Burean of
Investigation (FBI) agent who testified before the grand jury.

The shofter version had no redactions at all.

fl 77 With respect to item No. 3 listed above, the document

is three pages long, and the appellate record is rnissing the

second and fourth pages ofthe redacted version. Thus, we do

not know what was redacted on those two pages. However,

the only words redacted frorn the rest of the document is the

name of an FBI agent.

App.3d at255,336 Ill.Dec. ll9,92l N.E.2d 333. De novo

consideration r.neans that we perform the same analysis that

a trial judge would perfontt. People v. Knight,2020 lL App

(lst) I 70550, 1131,-lll.Dec. 
-, -N.E.3d-. 

Ifthe
trial court finds the presumption applies, then it determines

wl.rether the presumption is rebutted by other concems. R.

Kelly,397 lll. App. 3d at 255,336 Ill.Dec. 119,921 N.E.2d

333. "In deciding to deny access to cefiain proceedings and

records for a certain length of time, the trial court ha[s]

to craft a careful and delicate balance among competing

interests." R. Kelly, 391 lll. App. 3d at 256,336 Ill.Dec.
719, 921 N.E.2d 333. "To this balancing of interests and

determining of parameters, we apply an abuse of discretion

standard" of review. R. Kelly, 397 ll1. App. 3d at 256, 336

Ill.Dec. 719, 921 N.E.2d 333. An abuse of discretion occurs

only when the trial coufi's decision is arbitrary fanciful, or

unreasonable or where no reasonable person would take the

position adopted by the trial court. People v. Thompson,2020

IL App (lst) 171265, fl 84, 
- 

Ill.Dec. 

-,- 
N.E.3d

-. 
A presumptive right of public access does not attach to

grand jury proceedings. Press-Enterprise Co.,478 U.S. at 9,

106 s.ct.2735.

*14 l24l fl 79 On appeal, appellants argue that the grand

jury materials should be released in full, based on the

following set of propositions. First, appellants observe that

grand jury rnaterials are routinely used in trials to impeach

witnesses.ll Second, they argue, without citation of a statute

or a case, that grand jury transcripts used at trial become

"public." Third, arguing by analogy to their unsupported

second proposition, appellants claim that this courl should

apply "[t]he same principle" to grand jury transcripts used

to suppoft or oppose pretrial motions. Without supporting

statutory or case law, we do not find their argument

persuasive.

l25l !J 80 In addition, the media appellants do not argue

that they were prejudiced by the two-rnonth delay between

their filing a notice of appeal and the trial courl's grant

of the relief they requested, namely, the release of the

documents. Although even a short denial of access may

implicate inrportant first arnendment concerns (R. Kelly,397
Ill. App.3dat247,336 Ill.Dec. 119,921N.E.2d 333), the

ll9l l20l l2ll I22l l23l fl 78 when faced with fiedia appellants needed to articulate the concerns present
request for media access' a trial court generally detemines, during the delay. R. Kelly, 3gl lll. App. 3c1 at 250, 336
first, whether a presurnption of public access applies to the Ill.Dec. 719,g2l N.E.2d 333 (observing that a newspaper has
particulartypeof informationsought' R'Kelly,397 Ill'App' an interest in "'newsworthy information"' (quortngln re
3d at 255,336111.Dec. 719,921N.E.2d 333. This is a purely A Minor, t2j 11. 2d at 257,130 lll.Dec. 225, 531N.E.2d
legal qtrestion that is reviewed de novo' R' Kell.1', 397 lll' 292)). During these two rno'ths, defendant van Dyke's trial

"'l 
, l
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was over, and no briefs wele filed in his appeal.l2 Prior

to that period, the record established tlrat all palties wcrc

actively trying to reach an agreelnent concerning the disputed

documents, which was largely successful, and we cannot find

error by the trial court in allowing this process to proceed. A
decorum order is like a permanent injunction and lasts, as all

pemanent injunctions do, until it is lifted. However, it is a
good idea for a trial judge to include an end date, if it meets

the ends ofjustice.

fl 8l The media appellants argue that the need to maintain

grand jury secrecy was greatly diminished one year after

the verdict and cite in supporl In re Appointment of
Special Prosecutor,2019 lL 122949,n32,432 lll.Dec. 638,

129 N.E.3d ll8l. However, that case stands for just the

opposite. In that case, our supreme court found that a parly

seeking release of grand jury material must demonstrate a

particularized need for the material that outweighs the policies

supporting secrecy. Special Prosecutor, 2019 IL 122949, 1l

47, 432 lll.Dec. 638, 129 N.E.3d 1181. The appellant in

that case had argued that disclosure of grand jury witnesses

and statements would "serve the public interest in detecting

and deterring political and prosecutorial corruption." Special

Pro s e cutor, 20 19 lL 1 229 49, fll| 48, 3 9, 432 Ill.D ec. 638, 129

N.E.3d I181. Our supreme court found "[s]uch generalized

statements do not constitute 'particularized need' " and

affirmed the denial ofthe release ofseven-year-old grandjury

materi al. Sp e ci al P ros ecut or, 20 | 9 IL 1 229 49, 1l1l 48 -49, 432

Ill.Dec. 638, 129 N.E.3d I l8l. This case does not help the

media appellants.

u 82 The rnedia appellants also cite the Seventh's Circuit

decision tn Carlson v. United Stcrtes,837 F.3d 753 (7th Cir.

2016), which bears little resemblance to our case. In Carlson,

a World War II historian was writing a book ar.rd sought grand

jr"rry rnateriaf s from almost 75 years ago. Carlson, 837 F.3d at

156-51 . The Seventh Circuit found that the courts, as parl of
their limited and inherent superuisory power over the grand

jury, had the discretion to release these historical lecords, and

the government conceded that the districtjudge did not abuse

his discretion in doing so. Carlson,837 F.3d at 155-56,161 .

In its brief to this cor"rrt, the media appellants quoted the parl

of the decision where the court found that the historian had

the right "to petition" for access. Carlsott,837 F.3d at 159.

However, in ah.r.rost the next line, the court also found that

"his petition is not guaranteed to be granted." Carlson, S3J

F.3d at 759.13

*15 fl 83 In sum, we are not persuaded by this claim due

to a lack of error on the part of the trial court. Historically,

documents pertaining to matters before the grand jury are not

the type of material that is given to the rnedia because those

proceedings are protected by statute and cornmon law. See

725 ILCS 5/112-6 (West 2018) ("Secrecy of proceedings");

Sp ecia I P ro s ectttor, 20 19 lL 1229 49, 11 3 l, 432 Il l. Dec. 63 8,

129 N.E.3d 1181 ("The rule of secrecy surrounding grand

jury proceedings is a common-law concept recognized as a

fundamental component of both federal and state criminal

procedural law."); Press-Enterprise Co.,478 U.S. at 8-9, 106

S.Ct. 2135 (the grand jury is the "classic example" of a

govemment proceeding where the right of public access does

not apply).

fl 84 III. Validity of the Trial Court's September 2019 Order

126l fl 85 Lastly, the media appellants argue that the trial

court's September 2019 order is invalid, because the courl

lacked jurisdiction in September 20 I 9 to modify its May 20 I 9

order to permit release of the l8 documents.

fl 86 The media appellants argue that the trial court lacked

jurisdiction because (l) the media appellants had filed a

notice of appeal and (2) there were no changed circumstances

between May and September 2019. With respect to the

first argurnent, we already observed above that the media

appellants fail to explain why their notice of appeal would cut

off the trial court's jurisdiction with respect to Smith and the

State, any more than the filing of defendant Van Dyke's notice

would cut offjurisdiction with respect to them. Defendant Van

Dyke was also an interested party with respect to the interim

decorum order. InR. Kelly,whenwe explained the advantages

of treating access orders as interlocutory orders appealable

under Rule 307, rather than as final declaratory judgrnents,

we explained that (l) "the criminal defendant, who lras an

interest in the disclosnre issue, is already before the court

with counsel" and (2) unlike a declaratory judgment which

is final, an interlocutory order can "adapt to the unfolding
and possibly shifting needs of a criminal case." R. Kelllt, j)7
Ill. App. 3d at 244-45, 336 lll.Dec.119,921N.E.2d 333;

see also Zitnnrermon,2018 IL 122261,1i20, 427 lll.Dec.
851, 120 N.E.3d 918 (Rule 307 is "the vehicle in lllinois
for appellate review of orders denying access to criminal
records or proceedings"); Marriage o.f Kelly,2020 IL App

(lst) 200130, 11 23, 
- 

Ill.Dec. N.E.3d 

-(where n-redia intervenors failed to appeal within 30 days as

Rule 307 reqr"rired, this court lacked jurisdiction to review
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an acccss order). In cssence, appellants are trying to turn the

trial cotrrt's May 2019 order into a final declaratory judgment

between just them on one side and the State on the other-a
procedure that we already rejected in the R. Kelly case because

the appellants before us are simply not the only interested

parties.

!f 87 Thus, we are not persuaded by appellants'argutnent that

their notice of appeal cut off the trial court's jurisdiction to

enter the September 2019 order.

l27l fl 88 With respect to appellants' second argument

concerning changed circumstances, both parties cite Btutdy

v. Chicago League oJ America, 125 lll. App. 3d 800,

806, 8l lll.Dec. 95, 466 N.E.2d 681 (1984), where the

appellate court found that a trial court lacked jurisdiction to

modify a pemanent injunction in the absence of changed

circumstances in law or facts.

fl 89 In Bwtdy, the parties reached an agreement that led

to the trial court's entry of an agreed order that included a
pennanent injunction. Bundy,125 lll. App. 3d at 802, 805,

8l lll.Dec. 95,466 N.E.2d 681. Nine months later, without a

request pending from either parly, the trial court sua sponte

dissolved the permanent injunction. Bundy, 125 I1l. App. 3d

at 801-02, 8l Ill.Dec. 95,466 N.E.2d 681. One of the parties

appealed from the dissolution order within 30 days pursuant

to Supreme Court Rule 307. Bundy,l25Ill. App. 3d at802,

81 Ill.Dec. 95, 466 N.E.2d 681. The appellate court found

that the trial court lacked jurisdiction lo sua sponte dissolve

a permanent injunction in an agreed order without changed

circnrnstances. Bundlt, 125 lll. App. 3d at 807, 8l lll.Dec. 95,

466 N.E.2d 681.

fl 9l To the extent that changed circnmstances were reqnired

to dissolve an "interim" order-and we do not find that

they were-those changed circurnstances were the fact that

prior objections by the city and defendant had evaporated.

On May 23,2019, when the State proposed a way to redact

the disputed documents, defendant Van Dyke's attorney had

objected to factual assertions made by the State. By contrast,

on September 4, 2019, defendant Van Dyke's attomey

attended and voiced no objection, and the counsel for the City
of Chicago supported the State's motion.

fl 92 Appellants argue that the State failed to argue changed

circumstances before the trial courl in September 2019. But

why would the State make such an argument when everyone

was on notice of the State's proposed order and no one was

objecting to its entry?

fl 93 Thus, we do not find persuasive appellants'claim that the

trial court's September 2019 order rvas invalid.

fl 94 CONCLUSION

fl 95 For the foregoing reasons, u,e find (l) that we lack
jurisdiction to consider appellants' first claim concerning their

motion to join in anotherjournalist's motion to intervene and

to vacate; (2) that, with respect to their second claim, the trial

court did not err in delaying release of the disputed documents

or in releasing them as redacted; and (3) that the trial court

had jurisdiction in September 2019 to modify its prior interim
order. Thus, we dismiss the first clain-r and affinn the dismissal

ofthe second.

*16 fl 90 The Bwtd1, case bears little resemblance to our

case. In the case at bar, the original 2016 order was titled

an "interim" order rather than a permanent injunction; the

triaf courl did not act sLta sponte when it dissolved the

interim order in September 2019. By doing so, the trial

court provided relief previor"rsly requested by appellants and

subsequently requested, or at least unopposed, by all parties.

As noted above, although fonnally notified of the continuing

proceedings, appellants did not seek a stay.

fl 96 Affirmed in part and disrnissed in part.

Justices Hall and Lavin concurrcd in the judgment and

opinion.

All Citations

--- N.E.3d ----,2020 IL App (l st) l't 1384,2020WL 7014523

Footnotes
'l The order explained: "ln this case, two Justices of this Court have recused themselves and the remaining members of the

Court are divided so that it is not possible to secure the constitutionally required concurrence oi four judges for a decision

(lll. Const. '1970, art. lV, sec. 3);' Chicago Public Media, lnc. v. Hon. Vincent M. Gaughan, No. 123880 (lll. Sept. 12,2018).
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On September 29,2020, defendant Van Dyke moved to dismiss his appeal, which this court granted on October 9,2020.
People v. Van Dyke, No. 1-19-0398 (Oct. 9,2020).
Smith's motion did not identify a journal or an employer. According to his a/rna mater, Columbia College, he was a

freelance journalist at the time. Jeremy Borden, How a Little Known, Uber-driving Freelancer Brought the Lawsuit that
Forced Chicago to Re/ease a Police Shooting Vldeo, Colum. Journalism Rev. (Nov. 25, 2015), https://www.cjr.org/
united_states_projecVbrandon smith_chicago_police_laquan_mcdonald.php [https://perma.cc/F5RU-3QZZ].
During the hearing, the parties referred to Smith's motion as "Topic's" motion. Matthew Topic was Smith's attorney.

ln their appellate brief filed January 8,2020, the media appellants stated specifically that they were appealing "from the
May 23,2019 Final Order denying lntervenors'Motion to Reconsider."
ln addition, the denial of the media appellants'motion to reconsiderwas entered nunc protuncas of April 10, 2019. Thus,
even if the media appellants'ability to appeal this issue was alive and well on May 23,2019, it vanished when the trial
court entered the denial, without any objection, nunc pro tuncback to April 10, 2019.
Appellants concede in their appellate brief that the interim decorum order in the instant case "substantially tracks the
order in" the R. Kel/y case.

The two cases cited by the media appellants in their reply brief do not address the issues raised by two notices of appeal.
ln Cain v. Sukkar, 167 lll. App. 3d 941, 945, '1 18 lll.Dec. 599, 521 N.E.2d 1292 (1988), no notice of appeal had been filed
prior to the motion at issue. ln General Motors Corp. v. Pappas, 242lll. 2d 163, 173-74,351 lll.Dec. 308, 950 N.E.2d
1136 (2011), our supreme court found that the circuit court retains jurisdiction to consider certain matters after the filing
of a notice of appeal, such as a stay of judgment, a petition of fees or costs, or the award of judgment interest. Neither
case addressed issues relating to two notices of appeal, injunctions or interlocutory orders, or unrelated parties.
Yet another advantage of handling media access orders pursuant to Rule 307 is it removes the fear of reinvesting the
trial court with jurisdiction. ln their appellate brief, the media appellants observe that they did not appear in subsequent
proceedings after filing a notice of appeal from the "final" decision, for fear of reinvesting the trial court with jurisdiction
and jeopardizing their appeal. lf each media access order is considered as an interlocutory order, that fear is eliminated,
allowing both the parties and the courts greater flexibility.

Not all of his testimony was redacted from the document.

ln support of this proposition, the media appellants cite a case, People v. Robinson,368 lll. App. 3d 963, 980, 307 lll.Dec.
232, 859 N.E.2d 232 (2006), in which the appellate court quoted a question and answer from a witness's grand jury
testimony.

No briefs were filed in the appeal of defendant Van Dyke's conviction, and the appeal was ultimately dismissed upon his

motion to dismiss. People v. Van Dyke, No. '1-19-0398 (Oct. 9, 2020).
The media appellants also cite Lucas v. Turner, 725 F .2d 1095, 'l 

1 09 (7th Cir. 1 984), which denied the release of grand
jury materials, on the ground that plaintiffs failed to "demonstrate[ ] that they have conducted prompt, thorough and
exhaustive discovery before seeking the materials protected by grand jury secrecy."

End of Socument .,3*21 -fhoms** Reut*rs. No ciainr to nriginal U.5.
{)cv+rnment Warks.
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Synopsis

Background: Non-profit sued mr-uricipal corporation and

private corporation, which was created by municipal

corporation, and operated pier under state Freedom of
Information Act (FOIA) seeking records pertaining to the

operation ofpier. The Circuit Court, Cook County, Thomas R.

Allen, J., granted non-profit's motion for sutnmary judgment

with respect to the rnunicipal corporation, but after a bench

trial, entered judgrnent in favor of plrvate corporation. Parties

appealed.

Holdings: The Appellate Court, Walker, J., held that:

II] private corporation perfon.ned a "govemtnental function"

for purposes of state FOIA, as u as required to compel

municipal corporation to turn over clocuments related to pier

under FOIA;

[2] docurnents requested by non-plr'fit were directly related

to governmental function of private corporation for purposes

of the state FOIA, as was requircd to compel municipal

corporation to tum over docurrrenrs related to pier under

FOIA;

[3] private corporation had an independent legal identity frorr
rnunicipal corporatiorl, and tlrus factor of independent legal

identity weighed against treating private corpolation as a

subsidiary body of rnunicipal corporation subject disclosure

requirements of state FOIA;

[4] restrictions in lease of pier regarding how private

corporation could operate pier did not amount to

governmental control, and thus factor of governmental

control weighed against treating private corporation as

a subsidiary body of rnunicipal corporation subject to
disclosure requirements of state FOIA;

[5] public funding received by private corporation from

municipal corporation did not count as grounds for treating

private corporation as a subsidiary body of municipal

corporation subject to disclosure requirernents of state FOIA;

but

[6] private corporation performed govemmental functions on

behalfofmunicipal corporation, and thus factor ofnature of
ftlnctions perfonned by private corporation weighed in favor

of treating private corporation as a subsidiary of municipal

corporation subject to disclosure requirements of state FOIA.

Affirmed

West Headnotes (7)

111 Records r-:,.. ponl.r performing government

functions in general

Private corporation created by municipal

corporation to operate pier performed a

"govemmental function" for purposes of state

Freedom of Information Act (FOIA), as was

required to compel municipal corporation to

tul'n over documents related to pier under

FOIA; general assembly expressly imposed

duty on municipal corporation to carry out or

otherwise provide for the recreational, cultural,

comrnercial, or residential developrnent of pier,

and municipal corporation delegated to private

corporation its responsibility for developrner.rt of
pier. 5 lll. Cornp. Stat. Ann. 14011(2); 70 lll.
Cornp. Stat. Ann. 21014(b).
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l2l Records '.,. Palties perfonning govel'nlnent

functions in ger.reral

Documents requested by non-profit were directly
related to govemmental function of private

corporation, which was created by municipal

corporation to manage and operate pier, for
purposes of the state Freedom of Information Act
(FOIA), as was required to compel rnunicipal

corporation to turn over documents related to

pier under FOIA, where budgets, audit reports,

and the other documents requested fell under

the general presumption of accessibility for
public records, as all the documents related

to private corporation's operations, and private

corporation established in its bylaws that all

its operations fulfilled functions assigned to

municipal corporation by statute. 5 Ill. Comp.

Stat. Ann. la0l7(2); 70 Ill. Comp. Stat. Ann.

210/4(b).

Infonrration Act (FOIA), where rnunicipal

corporation exercised only general supervision

over private cor-poration under framework plan.

5 lll. Comp. Stat. Ann. ru011(2);70 lll. Cornp.

Stat. Ann. 210/4(b).

Evidence ,.,.. Adrnissions of law

A party is not bound by admissions regarding

conclusions of law because the courts determine

the legal effect ofthe facts adduced.

Records :..,-' Parties performing govemment

functions in general

Public funding received by private corporation,

which was created by municipal corporation

to manage pier, from municipal corporation

did not count as grounds for treating private

corporation as a subsidiary body of municipal

corporation subject to disclosure requirements

of state Freedorn of Information Act (FOIA),

where most of private corporation's funds for
daily operations came from its revenues from

operations and charitable donations it raised

without municipal corporation's assistance, and

$115 million given by municipal corporation

to private corporation served to improve the

value of municipal corporation's property, and

not to fund private corporation's operations. 5 Ill.
Cornp. Stat. Ann. 14017(2);70 I1l. Comp. Stat.

Ann.2l0l4(b).

Records,-,.. Parties perfonr.rir.rg government

fiurctions in general

Private corporation, which was created by

mr"rnicipal corporation to operate and manage

pier, perfonned govemlnental functions on

behalf of rnunicipal corporation, and thus

factor of nature of functions perfbnned by

private corporation weighed in favor of treating

private corporation as a subsidiary of rnunicipal

corporation subject to disclosure requirements of
state Freedorn of Inforrnation Act (FOIA). 5 lll.
Comp. Stat. Ann. M0l7(2);70 Ill. Cornp. Stat.

Ann. 210/4(b).

tsl

I61

I7l

I3l Records ,;; Private Persons and Entities

Private corporation, which was created by

municipal corporation and operated pier, had

an independent legal identity from municipal

corporation, and thus factor of independent

legal identity weighed against treating private

corporation as a subsidiary body of municipal

corporation subject disclosure requirernents of
state Freedom of Information Act (FOIA), where

municipal corporation put "training wheels on

the bike" to get private corporation started, and

private corporation had a separate legal identity

from municipal corporation as a formally

independent corporation. 5 Ill. Comp. Stat. Ann.

14011(2);70lll. Comp. Stat. Ann. 21014(b).

l4l Records 1;: Parties performing governrrent

functions in general

Restrictions in lease of pier regarding how

private corporation, wlrich was created by

municipal corporation, could operate pier did

not amount to governmental control, and thus

factor of govelxmental control weighed against

treating private corporation as a subsidiary

body of municipal corporation subject to

disclosure requirements of state Freedorn of
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Appeal from the Circuit Cor"rrt Of Cook County. No. 14 CH

10364, The Honorable Thomas R. Allen, Judge Presiding.

Attorneys and Law Firms

Michele Odorizzi and Joseph M. Callaghan, of Mayer

Brown LLP, of Chicago, for appellant Metropolitan Pier &
Exposition Authority. Daniel P. Blondin, of Navy Pier, Inc.,

William R. Pokorny, of Franczek P.C., and Vincent D. Pinelli

and Martin T. Burns, of Burke Burns & Pinelli, Ltd., all of
Chicago, for other appellant.

Matthew Topic, Joshua Burday, and Merrick Wayne, of
Loevy & Loevy, ofChicago, for appellee.

OPINION

PRESIDING JUSTICE WALKER delivered the judgment of
the court, with opinion.

*1 fl I In2014, the Better Govemment Association (BGA)

sued the Metropolitan Pier and Exposition Ar.rthority (MPEA)

and Navy Pier, Inc. (NPI) under the Freedom of Information

Act (FOIA) (5 ILCS 14011 et seg. (West 2014)), seeking

records pertaining to the operation of Navy Pier. The trial

court granted summary judgment in favor of BGA on its
claim against MPEA, but after a bench trial, the court entered

judgment in favor of NPI on BGA's clain.rs directed against

NPI. MPEA and NPI appeal from the summary judgment

entered on the count against MPEA, and BGA cross-appeals

from the judgment entered on the counts narning NPI as

defendant.

u 2 We find that NPI performs a govelnmental function

on the behalf of MPEA and that the documents requested

relate directly to that governmental function. Therefore, we

affirm the summary judgment entered against MPEA. We

also affirm the entry of judgment against BGA on the other

counts because the coutl's finding that NPI did not operate as

a subsidiary body of MPEA, within the meaning of the FOIA,

is not contrary to the manifest weight of the evidence.

fl 3 BACKGROUND

tl 4 In July 1989, the Illinois General Assembly created

MPEA to promote and operate expositions and conventions

in Chicago and "[t]o cany out or otherwise provide for the

recreational, cultural, comr.nercial, or residential development

of Navy Pier." 70ILCS 210/4(b) (West 2014).ln May 2010,

the General Assernbly directed MPEA's trustee, James Reilly,

to report to the General Assernbly his findings on the issue

of whether Navy Pier should remain within the control of the

MPEA or serve as an entity independent from the MPEA.

Reilly recornmended that MPEA should transfer operation of
Navy Pier to a private cotporation "govemed by a civically

oriented not-for-profi t board."

fl 5 Some employees and directors of MPEA, along with

others, incorporated NPI in 2011 "to support and sustain

the operation of Navy Pier, a Chicago Landmark, so as

to facilitate the ongoing recreational, cultural and other

development of Navy Pier for the benefit of the general

public, and all activities incidental or related thereto,

including, in particular', maintaining and operating the

grounds, buildings, and facilities of Navy Pier." NPI's bylaws

further elaborate its purpose:

"The Corporation is organized and shall be operated

exclusively for civic and charitable purposes, including

(a) supporting, sustaining, investing its funds in and for,

and lessening the burdens of government related to the

operation of Navy Pier, so as to facilitate the ongoing

recreational, educational, cultural and other development

of Navy Pier for the benefit of the general public, and

all activities incidental or related thereto; (b) maintaining,

repairing, operating, designing, financing, subleasing,

facilities, developing, redeveloping, and/or demolishing

the grounds, buildings, facilities, and/or improvements

of, and located on, Navy Pier and Gateway Park; and

(c) supporting and benefiting the [MPEA] through the

development and operation of Navy Pier."

*2 
116 MPEA leased Navy Pier to NPI for 25 years at $ I per

year. The lease required NPI to "offer to the general public

free admission to the public portions" of Navy Pier and to

operate in accord with a "Framework Plan" that MPEA and

NPI would develop together to further the objective of making

Navy Pier "a world-class public place that celebratefs] and

showcases the vitality of Chicago, and provides for the

enjoyrnent ofChicago-area residents and visitors, by creating

an eclectic mix of public, cultural, recreational, retail, dining,

entertainment and other compatible uses attracting a broad-

range of visitors, and managed within a business framework

that provides for the long-term financial sustainability of
Navy Pier."
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fl 7 MPEA granted NPI $220,000 and loaned it $5 million

for start-up expenses, and it gave NPI $l l5 rnillion to use

for improvements to the property. MPEA also gave NPI other

assets including a number of vehicles.

fl 8 In 2014, BGA, invoking the FOIA, requested frorn MPEA

and NPI various records relating to the operation ofNavy Pier.

MPEA supplied some of the documents and said it did not

have others in its possession. NPI denied the request claiming

that it is not subject to the FOIA.

fl 9 On June 14,2014, BGA filed a complaint accusing

MPEA and NPI of violating the FOIA. In counts I and

III, BGA sought a judgment declaring that NPI served as a

public body obliged to respond directly to FOIA requests.

In count II, BGA charged MPEA with violating the FOIA

on the altemative theory that NPI performed a govemmental

function on the MPEA's behalf and therefore MPEA had a

duty to produce public records in NPI's possession that relate

directly to that governmental function.

fl l0 BGA and MPEA filed motions for sttmmary judgment

on count II. In response to MPEA's motion for summary

judgment, BGA presented reports that led to the creation

of NPI, NPI's tax retums claiming exemption because of
its public pu{pose, hundreds of e-mails between MPEA
personnel and NPI personnel, and a letter from the Attomey

General concerning BGA's request for NPI documents. The

Attorney General said:

"Navy Pier is a publicly-owned property. MPEA has

contracted with NPI to operate Navy Pier for the benefit

of the public. It is clear that if Navy Pier was currently

being operated by MPEA or by the trustee, all records

relating to its operation would 'peftain to public business,'

for pr.rrposes of FOIA, and would be subject to disclosure.

The fact that a non-profit entity created for that pulpose

operates Navy Pier pursuant to conh'act with MPEA does

not change the nature of the operation. Accordingly, the

records prepared by or used by NPI in connection with

the operation of Navy Pier unequivocally pefiain to public

business of MPEA, a public entity.

contracted to perforrn. Accordingly, we conclude that

records in the possession of NPI which are responsive [to]
FOIA requestIs] must be produced by MPEA under section

7(2) of FOIA."

fl I I The trial court held that MPEA hired NPI to perform

a governmental function and therefore MPEA had a duty to

produce all documents related to NPI's performance of that

function. The court then considered the particular documents

BGA requested. BGA alleged that MPEA violated the FOIA

by refusing BGA's request for:

"1. A list of NPI's employees, titles and salaries since the

date NPI was created * >F *.2. A list of all contracts to which

NPI is a party, showing the name of the counterparty, the

amount of the contract, the date of the contract, and the

goods or seruices purchased * 'r *. 3. A list of all leases at

Navy Pier showing the owners of each business, the date

the lease began and the date the lease ended or will end, and

the revenue generated t( t' x. 4. NPI's annual budgets and

financial statements since NPI was created. 5. The results

of all audits of NPI. 6. Minutes of all NPI board meetings

since NPI was created. 7. All employment contracts

goveming the employment of any NPI employees. 8.

All settlement agreements and employment termination or

severance agreements involving NPI. 9. NPI's articles of
incorporation and by-laws, including all amendments. 10.

All emails sent or received * * * by NPI's president/CEO,

chiefoperating officer, board chair, board vice-chair, and/

or director of extemal communications on March 21 or

March 22, 2014. 11. All expense reimbursement requests

and statements for any credit card, debit card, procurement

cards, or other payment mechanisms issued in whole or

in part to NPI or MPEA, for NPI's president/CEO dated

January 1,2014 to present. 12. All conflict-of-interest

disclosures by any NPI employees or directors. 13. All NPI

policies and procedures. 14. All documents related to the

$34,490 transaction involving Patrick Gardner reported on

Schedule L of NPI's 201I IRS Forrn 990."

*3 fl 12 The trial court held that all the requested docr"rments

related to NPI's performance of a governmental function. The

court granted slnnmary judgrnent in favor of BGA for the

relief requested in count II of the complaint.

u 13 The court then heard evidence oU BGA's assertion that

NPI counted as a public body. The FOIA defines " '[p]ublic

bod[ies]' " as

,.*.*

The operation of Navy Pier-including its beer garden

and other facilities-is clearly for the benefit of the public

as a tourist attraction, and is therefore a 'governmental

function' of MPEA. Thus, the requested records directly

relate to that governmental function, which NPI has
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"all legislative, executive, adr.ninistrative, or advisory

bodies ofthe State, state universities and colleges, counties,

townships, cities, villages, incorporated towns, school

districts and all other municipal cotporations, boards,

bureaus, committees, or commissions of this State, any

subsidiary bodies ofany ofthe foregoing including but not

lirnited to committees and subcomrnittees thereof, and a

School Finance Authority created under Article lE of the

School Code." 5ILCS M0/2(a) (West 2014).

fl l4 The parties agreed that NPI met the definition of "public

body" only if it qualified as a "subsidiary bod[y]" of MPEA.

u l5 Marilynn Gardner, president of NPI, testified that NPI's

board has more than 30 members, and only 3 of those

members work for MPEA. After NPI's board approves its

budget, the board presents the budget to MPEA. Some items

in the budget might require MPEA approval, but MPEA

did not generally retain veto power over NPI's decisions.

NPI mostly funds its operations from its revenues. Gardner

detailed some of the capital improvements NPI made with the

$115 million it obtained from MPEA. NPI repaid in full the

$5 million MPEA loaned to NPI.

ll 16 The trial court entered a judgment in favor of NPI on

counts I and III of the complaint, holding that NPI did not act

as a subsidiary body of MPEA. MPEA and NPI filed an appeal

from the summary judgment entered on count II, and BGA

filed a cross-appeal from the judgments entered on counts I

and III.

,11 l7 ANALYSIS

ll l8 We address the appeal of MPEA and NPI first. We review

de novo the trial court's grant of summary judgment. Big Slq)

Excavating, Inc. v. Illinois Bell Telephone Co.. 217 lll. 2d

221,234,298III.Dec. 739,840 N.E.2d 1174 (2005). MPEA

and NPI contend that NPI does not perform a governrnental

function within the meaning of the FOIA, and the documents

requested do not directly relate to any govemmental function

NPI rnight perforrn.

fl l9 A. Govemnental Fr"urction

fl 20 Section 7(2) of the FOIA provides

"A public record that is not in the possession of a pr.rblic

body but is in the possession of a party with whom the

agency has contracted to perform a governmental function

on behalfofthe public body, and that directly relates to the

govelxmental function and is not otherwise exempt under

this Act, shall be considered a public record of the public

body, for purposes of this Act." 5 ILCS t40l7(2) (West

2014).

fl 2l Our supreme cour1, interpreting the FOIA, defined

"govemmental function" as "a government agency's conduct

that is expressly or impliedly mandated or authorized by

constitution, statute, or other law and that is carried out for

the benefit of the general public." (Internal quotation marks

omitted.) Better Goventment Ass'n v. Illinois High School

Ass'n,2017lL 121124,n63,417 Ill.Dec. 128,89 N.E.3d 376

(rHSA).

tU I 22 The General Assembly expressly imposed on

MPEA the duty "[t]o carry or.rt or otherwise provide for the

recreational, cultural, commercial, or residential development

of Navy Pier." 70 ILCS 210/4(b) (West20l4). MPEA

delegated to NPI its responsibility for development of Navy

Pier. NPI, in its bylaws, asserts that it

*4 "shall be operated exclusively for civic and charitable

purposes, including (a) suppor-ting, sustaining, investing

its funds in and for, and lessening the burdens of
government related to the operation of Navy Pier, so as

to facilitate the ongoing recreational, educational, cultural

and other developrnent of Navy Pier for the benefit of
the general public, and all activities incidental or related

thereto; (b) maintaining, rcpairing, operating, designing,

financing, subleasing, facilities, developing, redeveloping,

and/or dernolishing the grounds, buildings, facilities, and/

or improvements of, and located on, Navy Pier and

Gateway Park; and (c) supporting and benefiting the

IMPEA] through the development and operation of Navy

Pier."

n n Insofar as NPI fullllls the duties the General

Assembly assigned to MPEA, by "canyIing] out or otherwise

providIing] for the recreational, cultural, commercial or

residential developr.r.rent of Nlvy Pier" (70 ILCS 210l5(c)

(West 2014)), NPI perfoms a governmental function. See

ILISA,2017 lL 121124,1163,4l7 Ill.Dec. '128,89 N.E.3d 376.

fl 24 MPEA and NPI arguc -at astounding length-that
our suprel-ne court did not intend to define "governrnental
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function" in IHSA where the court found, " 'governmental

function' is defined as 'a government agency's conduct

that is expressly or irrpliedly mandated or authorized by

constitution, statute, or other law and that is carried out

for the benefit of the general public.' " IHSA, 2017 lL
121124, n $, 417 Ill.Dec. 128, 89 N.E.3d 376 (quoting

Black's Law Dictionary (lOth ed. 20l )). If MPEA and NPI

mean to argue on policy grounds that courts should not

so define "governmental function," they should present the

argument to the General Assembly. We apply the definition
our supreme court set oul in IHSA. Because NPI fulfills the

duties the General Assembly assigned by statute to MPEA,
NPI performs a governmental function.

v. Peoria Housing Authority,93 lll. App. 3d 314,316-ll,
48 lll.Dec. 808, 417 N.E.2d 210 (1981) (leases). Budgets,

audit repofis, and the other documents requested apparently

fall under the general presuurption ofaccessibility for public

records, as all the documents relate to NPI operations. NPI

established in its bylaws that all its operations fulfill functions

assigned to MPEA by statute. See Baudin v. City of Crystal

Lake, l92Ill. App. 3d 530, 534-35, 139 lll.Dec. 554,548
N.E.2d lll0 (1989). The Attorney General persuasively

argued that MPEA could not use the arrangement with NPI to

avoid disclosure of the documents BGA requested.

*5 fl 28 Finally, MPEA and NPI assert that the

trial court erred by ordering MPEA to produce all the

requested documents "Without Consideration Of Whether

The Documents Were Otherwise Exempt From FOIA." Both

in the trial court and on appeal, MPEA and NPI have

not identified any exemptions applicable to the requested

documents. MPEA, as a public body, bears the burden of
proving that records requested fall within an exemption.

Chicago Alliancefor Neighborhood Safety v. City of Chicago,

348 I1l. App. 3d 188, 198,283 III.Dec.506,808 N.E.2d 56

(2004). MPEA has not attempted to meet that burden. We

affirm the trial courl's order granting summary judgment in
favor of BGA on count II of the complaint.

n29 C. Subsidiary Body

fl 30 BGA contends in its cross-appeal that the trial court erred

when it entered judgment in favor ofNPI on counts I and III of
the complaint, which accused NPI itself of violating the FOIA
and which asked the court for a judgment declaring that NPI
served as a public body. We will not disturb the trial court's

findings of fact unless they are against the manifest weight of
the evidence. Fox v. Heintann,375 lll. App. 3d 35, 46, 313

Ill.Dec. 366,812 N.E.2d 126 (2007).

fl 3l The FOIA statute does not define "subsidiary body."

Onr supreme conrt in IHSA held that, to determine whether

the FOIA applied to an entity as a subsidiary body, the

court should consider four factors: "(1) the extent to which

the entity has a legal existence independent of governrnent

resolution, (2) the degree ofgovernment control exerted over

the entity, (3) the extent to which the entity is publicly
funded, and (4) the nature of the functions performed by

the entity." IHSA, 2011 IL 121124,1126, 417 lll.Dec. 128,

89 N.E.3d 376. Thc IHSA courl addcd, "no singlc factor is
determinative or conclusive, but as the definition indicates,

fl 25 B. Directly Related

I2l fl 26 MPEA and NPI contend that the documents

requested do not directly relate to NPI's governmental

function. For documents "in the possession of a party with

whom the agency has contracted to perform a govemmental

function on behalf of the public body," section 1(2) of
the FOIA limits the FOIA's reach to documents "directly

relatefd] to the governmental function fwhich are] not

otherwise exempt under this Act." 5 LCS 140/7(2) (West

2014). The FOIA does not explain what documents directly
relate to a governmental function. Rttshton v. Department of
Correction.s,2019lL 124552,n28, 

- 
N.E.3d 

-."[T]he meaning of 'directly relates' must be considered

in light of FOIA's policy * * *, and also the specific

policy and purpose behind section 7(2).* * * [S]ection
7(2) was the legislature's response to the privatization of
government responsibilities and its impact on the right

of public information access and transparency and * *

* this section ensures that governmental entities rnust

not be permitted to avoid their disclosure obligations by

contractually delegating their responsibility to a private

entity." (lntemal quotation marks omitted.) Rushton, 2019

lL 124552,11 28, 

- 
N.E.3d 

- 
.

n 21 rc MPEA had itself entered into the ernployment

contracts, vendor contracts, and leases BGA seeks, MPEA
would lrave had a duty to disclose them. See, e.g., Stern v.

Wheaton-LVart"enville Communiv Unit Scltool District 200,

233 ll1. 2d 396, 405 -06, 33 1 Ill.Dec. 12, 9 | 0 N.E.2d 85 (2009)

(ernployment contracts); People ex rel. Ulrich v. Stukel,294
Ill. App. 3d 193, 204,228III.Dec. 447, 689 N. E .2d319 (1991)

(expenditure of public funds); Mid-Anterica Television Co.
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the key distingr"rishing factors al'e governlnent creation and

control." IHSA,2017 lL 121124,1126, 417 lll.Dec. 728, 89

N.E.3d 376.

n 32 l. Independent Legal Identity

I31 tl 33 The trial court found that Reilly's recommendation

to the legislature led to the creation of NPI as a spinoff from

MPEA. The trial court said MPEA put "training wheels on the

bike" to get NPI started. The court concluded that NPI had a

separate legal identity from MPEA as a fonnally independent

corporation, divorced from MPEA in accord with Reilly's

recommendation. The trial court's finding that NPI has an

independent legal identity was not against the manifest weight

ofthe evidence.

n34 2. Control

I4l fl 35 With respect to the second factor, BGA argues that

the restrictions in the lease regarding how NPI can operate

Navy Pier amount to governmental control. The testimony

of Gardner and the documentary evidence show that MPEA

exercised only general supervision under the framework plan.

"Such general supervision does not transform the supervised

company into a subsidiary of the government." RockJbrd

Newspapers, Inc. v. Northern Illinois Council on Alcoholisnt

& Drug Dependence,64Ill. App. 3d94,91,21 lll.Dec. 16,

380 N.E.2d 1192 (1918); see Hop/'v. Topcorp, Inc.,256lll.
App. 3d 887 , 194 lll.Dec. 81 4, 628 N.E.2d 3 1 I ( I 993).

fl 36 We find useful guidance in O'Tbole v. Chicago

Zoological Societlt, 2015 \L 118254, 396 ill.Dec. 120, 39

N.E.3d 946. The Chicago Zoo)ogical Society (Society) was

a private nonprofit corporation that controlled the operation

of the Brookfi eld Zoo, a publiclv owned property, just as NPI

controls daily operations of Nar y Pier. NPI, like the Society,

purchased its own insurance and rnade its own employment

decisions. The O'Toole court said, "The Society's private,

nonprofit corporate strllcture el)'ectively insulates its officers

frorn [the Forest Preserve District of Cook County (District) ]

control over management decisirtns. The officers, who handle

the zoo's day-to-day operation\, owe their positions to the

trustees and, indirectly, to the governing members. Among

these latter two groups the District enjoys only nominal

representation." (lnternal quotarion rnarks otnitted.) O'Toole,

2015 IL 118254, fl 28, 396 Ill.l)ec. 120,39 N.E.3d 946. The

court concluded that the Districr, a unit of local govetnrnent,

did not maintain operational control over the Society, and

therefore the Society did not count as a public cntily. O'Toole,

2015 lL 118254,11 30, 396 Ill.Dec. 120, 39 N.E.3d 946.

Following the reasoning of O'Tbole, we find that MPEA does

not maintain operational control of NPI.

*6 I5l n 3l BGA argues that NPI's assertions of
tort immunity in other lawsuits count as admissions of
govemment control. However, " '[a] party is not bound by

admissions regarding conclusions of law because the courts

determine the legal effect of the facts adduced.' " IHSA,2017

lL 121124,1[ 47, 417 lll.Dec. 728, 89 N.E.3d 376 (quoting

JPMorgan Chase Bank, N.A. v. Earth Foods, Inc.,238lll.2d
455,475,345 Ill.Dec. 644,939 N.E.2d 487 (2010)). Courts

conclude as a matter of law that tort immunity applies or does

not apply. See Vesey v. Chicago Housing Authority, 145 Ill.
2d 404, 412, 164Ill.Dec. 622, 583 N.E.2d 538 (1991). The

assertion of tort immunity does not amount to an admission of
fact. BGA presented no evidence that NPI ever asserted that

MPEA controlled its operations. The trial court's finding that

MPEA does not control NPI accords with the manifest weight

ofthe evidence.

fl 38 3. Public Funding

16l fl 39 MPEA gave NPI $220,000 in seed money to cover

stafi-up costs. MPEA loaned NPI $5 million at 0olo interest,

leased Navy Pier to NPI for $1 per year, and gave NPI

property that included vehicles, wotlh about $2.5 million.

MPEA also gave NPI $ I 15 million for capital improvements

at Navy Pier. The trial court held that public funding did not

count as a factor in favor of finding that NPI operated as a

subsidiary body of MPEA.

u 40 Apart from the funding for capital improvements,

MPEA's contributions did not fom a large part of NPI's

funding. Most of NPI's funds for daily operations calne

from its revenues frorn operations and charitable donations

it raised without MPEA's assistance. BGA emphasizes the

$115 million MPEA gave NPI. We find this case similar to

Ilopf,in which the City of Evanstotr gave Topcorp funds as

part of a plan for Topcorp to develop real estate in Evanston.

The Hop/'court noted that "the majority of the funds that the

City has expended were not used to operate fthe properties],

but instead were used to tnake infrastrttcture improvements

to the area where the research palk is located." Hopf, 256

Ill. App. 3d at 896-897,194111.Dec. 814, 628 N.E.2d 311.

The Hop.f court found that the public funding did not count
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as grounds for treating the private corporation as a subsidiary

body. Likewise, where the $ I l5 million served to improve the

value of MPEA's propefiy, and not to fund NPI's operations,

we do not construe the contribution as public funding of NPI.

The trial court's finding conceming the public funding factor

is not against the manifest weight of the evidence.

fl 43 CONCLUSTON

fl 44 NPI performs a governmental function on behalf of the

MPEA, and the records BGA requested directly relate to NPI's

perfonnance of that governmental function. Accordingly, we

affirm the trial court's order granting BGA's motion for

summary judgment on count II of the complaint. Because NPI

is not a subsidiary body of the MPEA, we affirm the trial

court's judgrrent in favor of NPI on counts I and III of the

complaint.

fl 45 Affirmed

Justices Hyman and Coghlan concurred in the judgment and

opinion.

All Citations

--- N.E.3d ----,2020IL App (1st) 190697, 2020WL7022750

1141 4. Nature of the Functions Performed

l7l ll 42 Tbe trial court found that NPI performs

governmental function on the MPEA's behalf and that the

final factor weighed in favor of finding that NPI acted as a

subsidiary body of MPEA. However, the court held that this

factor did not outweigh the other factors, which all presented

grounds for finding that NPI did not operate as a subsidiary

of MPEA. We hold that the manifest weight of the evidence

sufficiently supports the trial court's finding that NPI is not a

subsidiary body of MPEA within the meaning of the FOIA.

a

Hr:r! of Docurnent i{r) ?*?1 Ti:ofirso}'r Re*lers. No clair"n to *rlginal U.S.
Gc'rerrrrlenl Works^
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UNPUBLISHED OPINION. CHECK COURT RULES

BEFORE CITING.

NOTICE This order was filed under Supreme

Court Rule z3 and may not be cited as

precedent by any party except in the limited
circumstances allowed under Rule z3(e)(r).

Appellate Court of Illinois, Fifth District.

Scott D. PEERY, Plaintiff-
Appellant and Cross-Appellee,

v.

MADISON COUNTT STATE'S

ATTORNEY'S OFFICE, Defendant-

Appellee and Cross-Appellant.

NO.5-r9-oor6
I

rrlz5lzozo

Appeal from the Circuit Courl of Madison County. No.

16-CH-684, Honorable Clarence W. Harrison II, Judge,

presiding.

ORDER

JUSTICE OVERSTREET delivered the judgment of the

court.

nl fl I Held: Because the evidence revealed no willftrl or

intentional failure by the public body to comply with the

Illinois Freedom of Information Act, the court irnproperly

imposed a civil penalty against the public body.

!l 2 The plaintiff, Scott D. Peery, requested documents from

the defendant, the Madison County State's Attorney's Office,

pursuant to the Illinois Freedom of Infbrmation Act (FOIA)

(5 ILCS 14011 et seq. (West 2016)) on four occasions

between March 2016 and Septer.r.rber 2016. ln response, the

defendant granted the requests in part, denied the requests

in parl, and provided redacted portions of documents. The

plaintiffthereafter filed suit against the defendant, requesting

ir{uuctive and declaratory relief regarding the four requests.

Following an evidentiary hearing, the circr,rit court entered

judgrnent, finding all required documents had been produced

to the plaintiff, but awarding the plaintiff civil penalties of
$2500 and court costs of $227 on the basis of his March

4,2016, request for docurnents. Both the plaintiff and the

defendant appeal the circuit conrt's judgment.

fl 3 On appeal, the plaintiff contends that he is entitled to

relieffrom the circuit court's decision because the circuit court

misapplied the law regarding the FOIA, failed to require a

proper index of redacted and withheld documents, failed to

require production of documents responsive to his requests

and not found to be exempt, and issued a fine not supported by

statute. The defendant cross-appeals, arguing that the circuit

court erred in awarding the plaintiff civil penalties when the

evidence did not support a finding of a willful, intentional, or

bad faith violation of the FOIA. For the following reasons,

we hereby affirm in part and reverse in part the circuit court's

judgment.

fl 4 r. BACKGROLTND

fl 5 A. Plaintiffs FOIA Requests

fl 6 On March 4, 2076, the plaintiff submitted a FOIA

request to the defendant seeking "all internal and external

communications of the [defendant] in the matter of People v.

Scott Peery in both 14[-]TR[-]200094 and 15[-]CM[-]1539[,]

[including] all written and verbal communications conducted

at government offices or on govemment equipment *** from

9-25-14 to present day." In People v. Peery case number l4-
TR-200094, the defendant, on June 12,2014, entered a plea

ofno contest to the ticketed charge offailure to reduce speed,

which resulted from his striking and killing a pedestrian with

his pickup truck in September 2013. People v. Peery,2019

IL App (5th) 160255-U,112.However, on June 30,2014,
by agreement of the parties, the defendant's conviction was

vacated, the failure-to-reduce-speed charge was amended to

a charge of reckless conduct not involving a motor vehicle,

and the defendant entered a plea of nolo contendere to the

amended charge. Id. nn 5-6.1

*2 n 1 Pursuant to a July 19, 2016, letter to the Public

Access Cor"rnselor (the PAC) of the Office of the Attorney

General of Illinois, the defendant asserted that after the

plaintilf had pled gr.rilty to the reckless conduct charge in

2014, the victim's sisters learned of the modification and

prompted the defendant's First Assistant to send a letter to
the Secretary of State notifying it of the factual background



Peery v. Madison County State's Attorney's Office, Not Reported in N'E' Rptr. {2020)

2020 tL App (5th) 190016-U

behind the defendant's conviction, and tl.re Secretary of

State exercised its discretior.r and sr.rspetrded or revoked the

plaintiffs driver's license. In the July 19, 2016, letter to

the PAC, the defendant asserted that the plaintiff thereafter

began a pattem of harassment of the defendant, including

numerous office visits, persistent harassing telephone calls,

and an uninvited visit to the home of the First Assistant, all

of which resulted in a 2015 charge of telephone harassment

against the plaintiff in case number 201 5-CM- I 539, for which

the plaintiff also sought documents pursuant to his March 4,

2016, request.

fl 8 On March 17,2016, after invoking the statutory provision

for an extension to respond to the request, the defendant

provided 50 documents free of charge, requested a fee

for an additional 70 pages of responsive documents, and

denied the plaintiffs request in part. The defendant assefted

that many of the requested documents were exempt from

inspection and copying. Specifically, the defendant asserted

the following exemptions: an exemption pursuant to section

7(1)(a) of the FOIA (s ILCS M0l7(t)(a) (West 2016))'

involving information prohibited from disclosure by federal

or state rules or regulations, on the basis that the prosecutor's

files are privileged; an exemption pursuant to section 7(1)

(b) of the FOIA (id. $ 7(l)(b)), involving private information

redacted from the records provided; an exemption pursuant

to section 7(l)(c) of the FOIA (td $ 7(lXc)), involving

personal information contained within public records, on

the basis that "all records of communication between [the

defendantl and the family of * * * the woman that fthe plaintiff]

killed, in cause 14[-]TR[-]200094 [were exempt because]

their privacy interests outweigh[ed] [the plaintiffs] interest

*** in viewing these communications"; and an exemption

pursuant to section 7(l)(n) of the FOIA (rd. $ 7(1Xn)) on

the basis that any communications between the defendant and

its staff discussing legal strategy or the merits of cases were

exempt from inspection and copying. The defendant informed

the plaintiffof his right to appeal the decision to the PAC or

to seek judicial review.

ll 9 Accordingly, on May 10, 2016, the plaintiff submitted a

request for the PAC to review his March 4, 2016, request.

The plaintiff disagreed with the defendant's 7( I )(c) exemption

involving an invasion of privacy. The plaintiff argued that

any comrnunication with the defendant with regard to the

plaintiffs driver's license was not an invasion of privacy for

the victirn's family mcmbcrs. The plaintiff also disagreed with

the defendant's assefiion of an exetnption pursuant to section

7(l)(n), involving cornmunications between a public body

and an attorney representing the public body due to attorney-

client privilege and attorney work product. The plaintiff

asserted that the defendant's First Assistant included false

information in letters to the Secretary of State. The plaintiff

asserted that "[a]ny communication intemal or external to this

should not have occurred and cannot be shielded by attomey

client or attorney work product."

$ l0 On May 24, 2016, the PAC notified the defendant

that furlher action on the plaintiffs request was warranted.

The PAC requested the defendant to fumish copies of the

withheld records for confidential review, as well as a detailed

explanation of the factual and legal bases for the assened

section 7 exemptions.

fl l1 On July 6, 2016, the defendant, via John McGuire, sent

a letter to the plaintiff stating that some of the documents lrad

been omitted because they were no longer in the defendant's

possession. The defendant explained that in June 2015, a

special state's attorney was appointed in the plaintiffs traffic

case, and thus, the defendant had sent the file to the special

state's attomey. The defendant asserted that an August 2014'

letteq sent to the Secretary of State by the defendant's First

Assistant, along with supporting documents, were in that file.

\ n n In his response, the plaintiff clarified that he sotrght

"all internal and external communications of the [defendant]

in the matter of People v. Scott Peery in both TR[-]14200094

and l5[-]CMt-11539 *'<* to include all written and verbal

communications conducted at government offices or on

government equipment {<*x from 9-25-13 to present day."

The plaintiffasserted that in the 120 pages that the defendant

had provided him, a copy of the August 2014 letter from

the defendant's First Assistant had been included without the

supporling documentation.

ll 13 In the previously referenced July 19, 2016, letter to

the PAC, the defendant explained that after the plaintiff u'as

charged with telephone harassment of the defendant in 20 I 5,

the defendant had filed a rnotion seeking the appointnrcnt

of a special state's attorney in both l4-TR-200094 and l5-

CM-1539, and both case files were sent to the Illinois State's

Attorneys Appellate Prosecutor's Office. The defendant,

believing that an Augttst 2014 packet of documetttation st-nt

to the Secretary of State, had been sent to the special state's

attorney, thereafter retrieved the files frorn the special state's

attomey, and the packet remained rnissing. The defendant

explained that it had rnade an efforl to reconstrtlct this

packet of documents for the plaintiff. The defendant furlher
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explained that it did not claim exemption with regard to the

letter ar.rd supporting documentation sent to the Secretary of

State in August 2014 br.rt asserled an inability to locate the

packet of docr.tments within its office.

fl 14 The defendant submitted to the PAC the remaining

withheld documents and the supplied documents, separated

into five individual packets. The defendant asserted that

the records denied to the plaintiff included e-mails where

all parties were the defendant's employees and e-mails of

communications between the defendant's employees and the

victim's sisters. The defendant asserted an exemption to the

latter records, arguing that the defendant was advocating

for the sisters' interest, so that although not a traditional

attorney-client relationship, it created the perception of
a victim/survivor and attorney relationship, which would

require the sisters' waiver to release (5 ILCS 14011(1)

(n) (West 2016)). The defendant also assefted that the

sisters' right to privacy outweighed any public interest in the

records (;d $ 7(lXc)). The defendant thus asserted that the

records of communications between it and the victim's sisters

were exempt from inspection and copying, except for two

documents intended by the sisters to be formal statements to

the circuit court, which the defendant tendered.

fl 15 On September 1,2076, the PAC issued an opinion

concluding that the defendant had "improperly withheld

certain records responsive to the plaintiffs March 4, 2016,

FOIA request." The PAC concluded that the defendant

improperly denied the plaintiffs request pursuant to section

7(l)(a) and any assefied common law privilege' The PAC

afso determined that although two January 24,2014, e-mails

constifuted privileged attorney-client commnnications, the

defendant did not meet its burden to show that all the withheld

e-mails regarding the plaintiffs prosecution, subsequent

notification to the Secretary of State, and conduct after

revocation of his driving privileges were exempt pursuant to

section 7(lXrn) of the FOIA (id. $ 7(l)(m)). Pursuant to the

letter, the PAC requested the defendant to produce additional

responsive e-mails to the plaintiff, namely the internal e-

mail communications with the exception of the two e-mails

dated January 24,2014, which were from attomeys outside

the defendant's office, not intemal legal communications, and

constituted privileged attorney-client cotnmunications.

*4 1l 16 In its September l, 2016, nonbinding opinion,

the PAC further concludcd, however, that much of the

communications between the victim's family members and

the defendant contained highly personal information and

because of the level of detail, redaction would not prevent

the family member fron being identified. The PAC thus

conch.rded that e-mails which tended to identify a particular

family mernber as author or recipient may be withheld in

their entireties under section 7(l)(c) of the FOIA (td. $ 7(l)
(c)), as the "disclosure of information that is highly personal

or objectionable to a reasonable person and in which the

subject's right to privacy outweighs any legitimate public

interest in obtaining the information." With regard to the

production of additional communications that the plaintiff

contended the defendant had failed to furnish, the PAC noted

that the defendant had stated that it had not maintained

a complete copy of the packet of information sent to the

Secretary of State and that the packet was not in the criminal

case file in the possession of the special state's attorney

handling the criminal prosecution. The PAC concluded that

the search for the record rvas not inadequate. On September

13, 2016, the defendant mailed further documentation,

including the remaining internal e-mails it had previously

withheld, to the plaintiff in response to the PAC's opinion

dated September 1, 2016.

fl 17 In addition to the March 4,2016, FOIA request, the

plaintiff submitted three more FOIA requests. On August

26, 2016, the plaintiff submitted a second FOIA request to

the defendant requesting "the appointment calendar for Tom

Gibbons, Jennifer Mudge (nee. Vucich), Katie Wykoff, and

Desi Jef len for the period of September 25, 2013 , to August

26,2016 *** to include all records of meetings, including, but

not limited to, the names of meeting attendees and locations

that the meeting took place." After exercising the right to an

extension to respond to the plaintiffs request, the defendant

reqr.rested from the plaintiff an additional extension or a

narrowing of his request. explaining that the plaintiff had

requested over 4400 days of documents for four different

individuals. On September 6,2016, the plaintiff declined

the requested extension, r'efused to narrow the scope of his

request, and requested that the calendar entries be produced

in an electronic fonnat. Orr September 8,2016, the defendant

denied tl.re request ss er.l€ that could not reasonably be

responded to without unduly burdening the defendant (trl' $

3(e)).

U l8 On September 9,2(t16, the plaintiff submitted a third

FOIA request to the defendant seeking "via electronic lneans,

disclos[ure] [of] all internal e[-]rnails frorn June 10, 2015, to

June 18,2015, and March 27,2015, to April 3,2015." On

Septenrber 22, 2016, afttl corresponding with the plaintiff,

the defendant denied thc request, explaining that given the
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magnitude of the broad request and the plaintiffs refusal to

nanow the scope ofthe request, the defendant had determined

the burden of the request outweighed the public interest of the

requested information (id. ).

u 19 On September 20,2016, the plaintiff subrnitted a fourth

FOIA request to the defendant. The plaintiff sought "via

electronic means *** the calendars of Jennifer Mudge, Katie

Wykoff, Thomas Gibbons, and Desi Jellen (the Victims' Right

Advocate for Madison County) from the dates of June 27[']

20 1 41,) to October 291,1 201 4l,l [including] all appointments

with subject of the meetings and attendees." On October 4,

2016, after invoking the right to an extension, the defendant

sent coffespondence to the plaintiffstating that the requested

documents totaled 184 pages, requesting payment for the

copies, and advising the plaintiff that it was not feasible

for the defendant to provide the requested documents in an

electronic format. On October 6,2016, the plaintiff sent an

e-mail to the defendant demanding production in electronic

format and without redactions. On October 7, 2016, the

defendant sent correspondence to the plaintiffexplaining that

the calendar entries redacted contained personal information

exempted under section 7(l)(c) of the FOIA (td $ 7(l)
(c)), private infomation exempted under section 7(lXb)
(td. $ 7(lXb)), communications involving attorney-client

privilege exempted under section 7(l)(m) (id $ 7(l)(m)),

information relating to crime victims protected by Illinois

Rule of Professional Conduct 1.6, and information exempt

under the Juvenile Court Act of 1987 (705 ILCS 405/1'l

et seq. (West 2016)). On October 11,2016, the defendant

provided the plaintiff with the requested documents in a

redacted form.

*5 
fl 20 On June 19,207J , the defendant located the August

2014 letters and enclosures sent to the Secretary of State

regarding the plaintiffs driver's license. At the later hearing

on FOIA civil penalties, the defendant's FOIA officer, David

Jeffrey Ezra, testified that the letters had been misplaced in

the defendant's office but were produced to the plaintiff ils

soon as they were discovered.

fl 2l B. Plaintiffs FOIA Complaint

l[ 22 On November ], 2016, the plaintiff filed in the

circuit court a complaint for injunctive and declaratory relicf,

alleging that his four FOIA requests directed to the defendant

had been met with a pattern of noncompliance, partial

cornpliance, delay, and obfuscation. The plaintiff alleged

that the defendant had erroneously withheld documents fi'ot.l.t

disclosure that would have been responsive to the plaintiffs

requests on March 4, 2016, August 26,2016, September 9,

2016, and September 20, 2016. The plaintiff sought, inter

alia, an injunction requiring the defendant to disclose without

improper redaction the requested records, a declaratory

judgment regarding exemptions asserted by the defendant,

and an order requiring the defendant to pay a civil penalty of
not less than $2500 nor more than $5000 for each occurrence,

pursuant to section l1O of the FOIA (5ILCS 140/l l(l) (West

2016)). On January 26,2017, the plaintiff filed an amended

complaint naming the defendant, rather than Thomas Gibbons

in his offrcial capacity.

fl 23 On March 9, 2077 , on the plaintiff s motion, the circuit

court ordered the defendant to provide an index ofdocuments

to which access had been denied, and on April 13,2017,

the defendant filed an "Index of Documents" with the circuit

court. Pursuant to an affidavit submitted by Kyle Lane, an

attorney retained to represent the defendant, Lane mailed the

Index of Documents to the plaintiff on the evening of April

6, 2017, and on April 1 l, 2017, the plaintiff phoned Lane

to discuss the Index of Documents he received in the rnail.

The Index of Documents filed in the circuit court provided as

follows:

"March 4,2016 Request

Redacted information related to communications between

the [defendant] and the sisters of [the victim] redacted

from correspondence found to be exempt frorn the

disclosure under FOIA Section 140/7(lXc) by [the PAC's]

determination letter dated September 1,2016 ***.

A letter and supporting documentation sent by [the

defendant] to the Illinois Secretary of State in August

2014. Upon information and belief these documents were

sent to the Special State's Attorney upon his appointment

to prosecute the subsequent traffic proceeding against

Plaintiff after he moved to vacate his original conviction.

When the file was returned by the Special State's Attorney,

the below-listed documents were no longer included in the

file:

The Collinsville, Illinois Incident Report Fonn with the

Illinois Traffic Crash Report;

The Traffic Crash Reconstruction Report;

Plaintiff s driver's abstract;
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A copy of the Collinsville Police Department Citation;

A certified copy ofthe conviction; and

Victim hnpact letters from the fvictim's] sisters x** to

the ltrial court] presiding over Plaintiffs criminal case.

Redaction of infonnation from meeting agenda in e-mail

dated August 11 ,2014[,] from Shannon Goforth to Jennifer

Vucich regarding an individual subject to a then-pending

confidential investigation. Exempt from disclosure under

FOIA Sections 140/7(l)(c) and (d)(vii) because it would

invade the privacy ofthe individual, disclose the fact that he

or she was under investigation, and destroy the confidential

nature of the investigation. [5 ILCS 140/7(1)(c), (d)(vii)

(West 2016).1

*6 Two intemal e-mails of the [defendant] dated January

24,20141,] to be found to be exempt from disclosure under

FOIA Section I a0l7( I )(nr) by the PAC in the determination

letter dated September l. 2016 {<**.

August 26,2016 Request

Calendar entries of Thomas, Gibbons, Katie Wykoff,

Jennifer Mudge (nee Vucich), and Desi Jellen from

September 25, 20l3l,l through August 26, 20l6f,l Io the

extent said infonnation was not produced in response to

Plaintiffs September 20, 2016l,l FOIA request. Denied

as unduly burdensomc under FOIA Section V0/3(g)
because it was a blanket request for the above individuals'

calendars for a three-year period, which fthe plaintiffl
refused to narrow down. Additionally, as stated below, the

calendar entries for these individuals include their private

infonnation [Section la0l7(l)(c) ], unique identifiers of
persons fSection 140/3(b) ], cornmunications protected by

the attorney-client privi)ege [Section la0l7(1)(m) l, andl

or confidential inforrnation relating to the representation of
a client flllinois [R]ule of Professional Conduct l.6l that

are exempt fiom disclosure under FOIA. [5ILCS 140/3(b),

(e);S ILCS 140/7(1Xc). (1)(m) (West 2016).1

September 9, 201 6 Reqrrest

Internal e-rnails of the [def'endant] for the periods June 10,

2015[,] tlrrough Jture lN, 2015[,] and March 27,2015L)
tl.rrough April 3,2015[,] to the extent said infonnation was

not produced in response to Plaintiffs March 4, 2016[,]

FOIA request. Denied as unduly burdensotne under FOIA

Section l 0l3(g) becarrse it was a blanket request tbr

all internal e-rnails of rhirty (30) attorneys, twenty-two

(22) clerical staff, and nine interns/clerks, whiclr Plaintiff
lefused to narlow down.

September 20, 20 1 6 Request

Infonnation redacted from calendar entries for Thomas

Gibbons, Katie E. Wykoff, and Jennifer Mudge (nee

Vucich), and Desi Jellen from June 2'7, 2014[,] through

October 29, 2014. The redacted infonnation concerned

the private information of the above individuals fSection
la0l7(l)(c) l, unique identifiers of persons [Section
140/3(b) ], communications protected by the attorney-

client privilege [Section la0l7(1)(m) ], and/or confidential

information relating to the representation of a client

[Illinois Rule of Professional Conduct 1.6] that are exempt

from disclosure under FOIA."

I 24 In the Index of Documents, the defendant asserted

that with regard to the documents omitted from the file
retumed from the special state's attomey, the defendant had

attempted to reconstruct the file and provided to the plaintiff
the Collinsville, Illinois, Incident Report Form with the

Illinois Traffic Crash Report, the most recent version of
the plaintiffs driver's abstract (at the time), a copy of the

Collinsville Police Deparlment citation, and letters believed

to be the victim impact lettel's sent to the trial court presiding

over the plaintiffs criminal case. The defendant explained

that a certified copy of the plaintiffs conviction could not

be located and a copy could not be obtained because the

conviction was vacated. The defendant noted that the PAC,

in its determination letter dated September 1,2016, declined

to take further action regarding these documents because it
concluded that the defendant's search for these records was

not inadequate.

*7 
1[ 25 Thereafter, the circr.rit court ruled on what further

documents were to be produced and which documents

remained exempt, and when necessary, the circuit court

perfonned an in camera view of the withheld documents.

As snch, the defendant produced fufiher documents to the

plaintiff during the litigation, including documents responsive

to the August 26,2016, and Septerrrber9,20l6, requests, once

the circuit couft narrowed the plaintiffs initial requests.

n26 Al the hearing on the inrposition of a civil penalty, held

on February l, 2018, and April 25,2018, the circuit coult
set out that it was denying a civil penalty award pursuant to

section I l0) (5 ILCS 140/ll(i) (West 2016)) for anything

other than items the PAC found were not properly exempted

from prodr.rction in its Septer.nber l,2016,letter. With respect
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to those iterns, the plaintiff questioned Ezra, the defendant's

FOIA officer who handled the plaintiffs last three FOIA
requests. Ezra testified that with regard to the March 4,2016,
request, responded to by McGuire, some of the defendant's

records had been stored in the Wood River Township Hospital

area. Ezra testified, howeveq that in June 201 7, the mislocated
packet was located on a shelf in a manila folder under other
materials on a bookcase in the defendant's office and had not
been stored in a fypical storage place.

I 27 Ezra testified that the August 2014 packet had been

misplaced within the office, that McGuire had gone to great

lengths to reconstruct the packet, and that he had no reason

to believe that the recovered packet was any different than

the reconstructed packet previously submitted. Ezra testified

that once the documents were found, they were immediately
provided to the plaintiff.

u 28 In its August 23,2018, judgment, the circuit court noted

that in accord with civil discovery practice in litigation, it had

allowed for a greater scope of discovery than that required

by the FOIA. The circuit court also noted that the items

recommended for release by PAC were "generally produced

in one form or another," and thus, the plaintiffs request for
furlher discovery was moot.

fl 29 With regard to the plaintiffs request for a civil penalty as

permitted under section I lO of the FOIA (5 ILCS 140/110)
(West 2016)), the circuit court held that some items were

produced after considerable delay, "which was attributed to

inexplicable misplacement." The court held that the "process

leading to the loss was entirely unnecessary and reflectfed] an

intent to not produce the materials." The circuit court found
the lninirnum civil penalty appropriate given the "nature of
Plaintiffs quest and limited material recovery and limited
significance to the public good." Accordingly, the circuit
court entered a civil penalty of $2500, the minimum as

provided pursuant to statute. The circuit couft also awarded

the plaintiff court costs of $227 .

U 30 On September 21,2018, the plaintiff filed a rnotion to

reconsider the circuit court's order. The plaintiff requested

the disclosure of all previously withheld documents and the

assessment of fines. On September 24,2018, the defendant

filed a rnotion to reconsider, requesting the court to vacate

the award ofcivil penalties and costs. The defendant argued

that the evidence established that it had responded to the

plaintiffs FOIA requests by providing information, notifying
the plaintiff of what the defendant reasonably believed to

be statutory exernptions to providing infornration, or sought

extensiorrs pursuant to the FOIA and then either produced

inforrnation or cited exemptions. The defendant ftirther
argued that the evidence demonstrated that when the PAC

ruled that documents were required to be produced under the

FOIA, the defendant produced those records it was able to
locate. The evidence also established that some of the records,

which were not found during applicable compliance periods,

were located after further search and produced to the plaintiff
once fonnd. The defendant further asserted that the evidence

had established that the plaintiffhad received the records he

sought.

*8 fl 31 On December 7, 2018, the circuit court entered its

order denying the parties' motions to reconsider. In its order,

the circuit court noted that it did not grant relief with regard

to the production of documents but exclusively addressed the

issue of penalties. The circuit court found as follows:

"In the case at bar, even taken at its most charitable,

the [defendant] sequestered all documents for which it
had withheld production after claim of exception had

been previously denied. It then delivered the documents

to its FOIA Officer, not for production but to raise new
objections, and the FOIA Officer then is alleged to have

promptly misfi led/lost the docurnents thereafter. "

fl 32 On January 7,2019, the plaintiff filed a timely notice of
appeal, and the defendant filed a timely notice of cross-appeal.

In his notice of appeal, the plaintiff stated that he sought an

order changing the judgment to provide for: "[r]elease of all
documents that were not proven to be exempt under FOIA"
and "[c]hange [of] the civil penalties award."

fl 33 rr. ANALYSTS

fl 34 A. Brief Deficiencies

!f 35 Initially, the defendant arglres that the plaintiffs brief
violates Illinois Supreme Court Rule 341(h) (eff. May 25,

2018), warranting either dismissal of the plaintiffs appeal

or disregard of several sections and arguments of his
brief. Specifically, the defendant argues that the plaintiffs
brief violates Rule 341(h) in the following respects: (l)
the plaintiffs brief contains an incornplete "Points and

Authorities" section, (2) the plaintiffs brief contains no

"Standard of Review" section with citation to authority, (3)

the plaintiffs brief fails to reference the record to suppot't



Peery v. Madison County State's Attorrrey's Office. Not Reported in N.E. Rpir. {2020)

2O2O lL App (Sth) 190016-U

statements of fact or evidence, and (4) the plaintiffs brief fails

to provide specific and clear argumerts. "(a) Information specifically prohibited from disclosure by

federal or State law or rules and regulations ir.nplementing

fl 36 We acknowledge that the appellate court has discretion federal or State law'

to strike a brief, to dismiss an appeal, or to disregard an

appelrant,s arguments where the appeilant,s brtJ;;;;;; 
(b) Private information' unless disclosure is required by

supreme courl rure requirements. Budziteni ',-ioir,"rr"r, :::::::Jj:'ision 
of this Act' a State or federal law or a

of Huntan Rights, 392 lll. App. 3d 422, 440 (2009).

Nevertheless, where violations of the supretne court tules are ***
not so flagrant as to hinder or preclude review, the striking of
abriefinwholeorinpartmaybeunwaranted.ld Inthiscase, (c) Personal information contained within public records,

because the plaintiffs violations are not so flagrant so as to the disclosure of which would constitute a clearly

preclude review, we elect to disregard the offending portions unwarranted invasion of personal privacy, unless the

and tum to the merits on appeal. disclosure is consented to in writing by the individual

subjects of the information. 'Unwatranted invasion of
personal privacy' means the disclosure of information that

is highly personal or objectionable to a reasonable person
fl 37 B' The FoIA 

and in which the subject's right to privacy outweighs any

fl 3g All records in the custody of a public body are legitimate public interest in obtaining the information. The

presumed open to inspection or copying. 5 ILCS 14011.2 disclosure of information that bears on the public duties of

(west 2016). If the public body asserts an exernption from public employees and officials shall not be considered an

disclosure, the public body "has the burden of proving by invasion ofpersonal privacy'

clear and convincing evidence" that the record is exempt frorn 
(d) Records in the possession of any public body created

disclosure' 1d' when a public body denies a FOIA reque^st' 
in the course of administrative enforcement proceedings,

it must notify the requester of the denial in writing 
ilo "f: and any law enforcement or conectional agency for law

the reasons the request was denied' including a."detailed 
enforcementpurposes,butonlytotheextentthatdisclosure

factual basis" for the claimed exemption. 1d. $ 9(a). When 
would:

the public body claims exemptions under FOIA's section 7,

the denial notice shall specify the exernption claimed and * * *
the specific reasons for the denial, including the factual basis

and supporting legal citations. 1d $ 9(b). The trial court may (vii) obstruct an ongoing criminal investigation by the

conduct an in cantera inspection of the requested documents agency that is the recipient of the request.

to determine whether the claimed exemptions apply. Id. $ * * *
I I (f). Where a public body willfully and intentionally fails to

comply with the FOIA, it is subject to a civil penalty ranging /--\
rrom $2500 to $5000 ror eacrr occu*ence "r";;;;o;';;:.: :T#;':lTT;:i:il,j:il::1r:;;b;["rr lr"lTlj:
1d $ ll(i)' "The public body satisfies its burden when it not be subject to discovery in litigation, and materials
provides a detailed justification for the claimed cxernption prepared or compiled by or for a public body in anticipation
which addresses the specific docttments requested and allows of a criminal, civil[,] or administrative proceeding upon
for adequate adversarial testing'" Turner v' Joliet Police the request of an attorney advising the public body, and
Departntent,2}lg IL App (3d) 170819' 1l l0' rnaterials prepared or co'-rpiled with respect to internal

audits of public bodies.*9 fl 39 Section 3(g) of the FOIA provides that requcsts

for records falling within a categorJ shall be cornplied with (n) Records relating to a public body's adjudication of
unless cornpliance would be unduly burdensome, there is no el.rployee grievatrces or disciplinary cases; however, this

way to nalrow the request, and the burden on the public exemption shall not extend to the final outcome of cases

body outweighs the public interest in the information. 5 ILCS in which discipline is igrposed." ft/. $ 7( I )(a), (b), (c), (d)

M0l3(g) (West 2016). FOIA cxcmptions found in scction 7(1) (vii), (m), (n).

of the FOIA include, in relevant part:
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fl 40 "A person whose request to inspect or copy a public

recold is denied by a public body **x rnay file a request

for review with the [PAC] established in the Office of the

Attomey General not later than 60 days after the date of
the final denial." 1d $ 9.5(a). "Upon leceipt of a request

for review, the [PAC] shall determine whether furlher action

is warranted." Id. S 9.5(c). The PAC then shall forward

a copy of the request for review to the public body and

shall specify the records that the public body shall furnish

to facilitate the review. Id. The public body shall provide

copies of the records requested and shall otherwise fully
cooperate with the PAC. Id. "Under FOIA, the Attorney

General, through the [PAC], can render an advisory opinion

or a binding opinion." City of Champaign v. Madigan,2013

rL App (4th) 120662,1l 56; 5 ILCS 140/9.5(f) (West 2016).

"Advisory opinions are not subject to administrative review."

City of Champaign,2}l3IL App (4th) 120662, fl 56; 5 ILCS
140/11.5 (West 2016). "In amending FOIA and establishing

the Attomey General's [PAC], the legislature sought to create

an expeditious proceeding for the parlies to obtain guidance

and avoid having to bring a court action." City of Champaign,

2013lL App (ath) t20662,n s6.

I4l i. Index of Documents

*fi 
n 42 On appeal, the plaintiff argues that the defendant's

Index of Documents was merely a gereralization of
documents withheld without any description of the nature of
the contents of each document withheld or the deletions from

released documents.

'lJ 43 Section I I (e) of the FOIA provides that on motion of the

plaintiff, the court shall order the public body to provide an

index of the records to which access has been denied. 5 ILCS
1a$ll 1(e) (West 2016). The index shall include the following:

"(i) A description of the nature or contents of each

document withheld, or each deletion from a released

docurnent, provided, however, that the public body shall

not be required to disclose the information which it asserts

is exempt; and

(ii) A statement of the exemption or exemptiotts claimed

for each such deletion or withheld document." 1d $ I 1(e)

(i), (ii).

!l 44 The Index of Docnments provided by the defendant

described the nature or contents of each docurrent withheld,

or each deletion from a released document, as well as

a statement of the claimed exemption, as follows: (l)
"[r]edacted information related to communications between

[the defendant] and the sisters of [the victirn killed by the

plaintiffs truck]" and an exemption claimed under section

7(l)(c); (2) redacted information from meeting agenda in e-

mail dated August 11,2014, regarding an individual subject

to confidential investigation and an exemption claimed under

sections 7(1)(c) and (d)(vii); (3) redacted e-mails dated

January 24, 2014, and an exemption claimed under section

7(l)(m); (4) withheld "[c]alendar entries of Thomas Cibbons,

Katie Wykoff, Jennifer Mudge (nee Vucich), and Desi Jellen

from September 25, 201 3 [,] through August 26, 2016," and

an exemption claimed under sections 3(g) and 7(l)(b), (c),

and (m); (5) withheld "fi]nternale[-]mails of the [defendant]
forthe periods June 10,2015[,] through June 18,2015[,] and

March 27,20151,] through April 3, 2015," and an exemption

claimed under section 3(g); and (6) "[i]nformation redacted

from calendar entries for Thomas Gibbons, Katie E. Wykoff,

and Jennifer Mudge (nee Vucich), and Desi Jellen from

June 27,2014I,] through October 29, 2014," and exemption

claimed under sections 3(b), section 7(1)(c), and section 7(1)

(m). We agree with the defendant that these descriptions

adequately identified the nature or contents of the u,ithheld

documents or deletions so that the plaintiff knew what had

been withheld or redacted and the circuit court could rule on

production or order in camera review of the same.

'lJ 45 The plaintiff also argues that the Index of Documents

was inadequate because it had "no statement of the exe mption

or exemptions claimed" as required by section ll(e)(ii) of
the FOIA (5 ILCS 1a0lll(eXii) (West 2016)). As noted

by the defendant, however, in making this argument, the

plaintiff ignores that the Index of Documents included a

statement of exemptions claimed for each deletion or u'ithheld

document. We thus agree with the defendant that the lndex

of Documents sufficiently set forlh a description of the nature

or contents of each withheld docurnent and deletion. that it

sufficiently set forth a statement of exemption clairned for

each withheld document or deletion, and that the plaintiff
has failed to explain how the Index of Documents did not

meet the FOIA requirements. 1d. $ I 1(eXi); see also Bartlt v.

State Fttnn Fire & Casualty Co.,3ll Ill. App.3d 498,507
(2001) (a conclusory assertion, withor"rt a supporting analysis,

is insufficient). We thus reject the plaintif'fs argunrents on

appeal with regard to the Index of Docuurents.

1T 46 ii. Production of Additional Docuntents
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*ll 
1141 The plaintiffnext argues that the circuit court erred

by not requiring the defendant to produce docurrents that

were responsive to his requests and were not proven with clear

and convincing evidence to be exempt.

fl 48 The circuit court explained in its August 23, 2018,
judgment that during litigation it had allowed for a greater

scope of discovery than that allowed by the FOIA, and the

circuit court ruled that the defendant had produced all the

required documents. Concluding that the plaintiffs prayers

for document production were satisfied, the circuit court held

that the plaintiffs additional requests were moot. On appeal,

we have reviewed the record and find no error in the circuit

court's ruling with regard to document production. Moreover,

the plaintiff fails to suppofi his asseftions on appeal with

logical and reasoned argument. As noted by the defendant,

the plaintiff fails to explain or specify what documents or

categories of documents were wrongfully denied to him,

which ruling on the claimed exemptions he challenged, and

which exemptions were not ruled on by the circuit court. "It
is a rudimentary rule of appellate practice that an appellant

may not make a point merely by stating it without presenting

any argument [or appropriate legal authority] in support."

Prairie Rivers Nehvork v. Illinois Pollution Control Boatd,

335 Ill. App. 3d 391,408 (2002). "A court ofreview 'is not

simply a depository into which an appealing party may dump

the burden of argument and research.' " In re Austin C.,353
Il1. App. 3d 942,948 (2004) (quoting In re Estate of Thorp,

282lll. App. 3d 612, 616 (1996)). We therefore reject the

plaintiff s bald assertion.

fl 49 iii. Civil Penalty

fl 50 Next, the plaintiff takes issue with the circuit courl's order

imposing a civil penalty against the defendant. The plaintiff
essentially argues that the circuit court had no discretion to

limit the civil penalty imposed to a single penalty of $2500

and that the circuit coufi ened when it failed to assess civil
penalties with regard to the three FOIA requests that followed

his March 4,2016, request.

'll 51 The defendant counters that the circuit court determined

that penalties were only warranted relating to the March 4,

2016, request because the August 26,2016, Septernber 9,

2016, and Septernber 20, 2016, FOIA requests were very

broad and burdensome, requesting over 4400 days o1'calendar

entries for four different individuals, all internal e-mails for
tl.re entire office for l8 days, wl.rich covered e-mails for 61

employees, and over 140 days of calendar entries for four

individuals. The defendant also notes that it timely produced

1 84 pages ofdocnrnents responsive to this last request shortly

after it was rnade, however, the plaintiff refused to accept

production in paper fonnat. The defendant argues that these

requests were burdensome, not only due to the volume of
documents the plaintiff sought but because of the plaintiffs
repeated refusal to cooperate in namowing his requests as well

as his refusal to allow the defendant sufficient time to gather

the requested voluminous documents.

ll 52 The record reveals that the circuit court denied civil
penalty relief for any request other than the March 4,2016,
request, which resulted in the September 1, 2016, letter in

which the PAC deterrnined that some items were improperly

withheld pursuant to inapplicable exemptions. We find no

error in the circuit court's conclusion that the defendant acted

in good faith in response to the August26,2076, September

9, 2076, and September 20, 2016, FOIA requests, and the

plaintiff fails to specify on what basis civil penalties would be

properly awarded with regard to these requests. Accordingly,

we find that the circuit court properly declined to award a civil
penalty on the bases ofthese requests.

*12 fl 53 On cross-appeal, the defendant takes issue with the

circuit court's order imposing a civil penalty against it with

regard to the March 4,2016, request. The defendant argues

that the circuit court erred in awarding the plaintiff civil
penalties under section I lO of the FOIA (5 fLCS 140/116)

(West 201 6)) because the evidence did not support a finding of
a willful and intentional or a bad faith violation of the FOIA.

We agree with the defendant.

fl 54 On appeal, wc review the circuit courl's credibility

deteminations, including the circuit court's factual finding

that the defendant willfully and intentionally failed to comply

with the FOIA (or otherwise acted in bad faith), under the

manifest-weight-of-tlre-evidence standard. See Rock River

Times v. Roc'kfbrd Pttblic School District 205,2012IL App
(2d) I 10879, '11 48 (review of factual finding that school

willfully and intentionally failed to comply with the FOIA

under manifest-weight-of-the-evidence standard); Golclberg

t. Astor Ploza Condotnittituu Ass'n,2012lL App ( l st) I 10620,

U 60 (a reviewing court should overturn a factual finding only
if it is against the manif'est weight of the evidence); Schroeder

v. Winyard,3l5 lll. App. 3d 358,364 (2001) (whether a
persor) acted willfullv is typically a questiorr of fact leserved

for the trier of lact ) A trial conrt's finding is against the

n'ranifest weight of thc evidence when an opposite conclusion



Peery v. Madison Courrty State's Attorney's Office, Not Reported in N.E. Rptr. {2020)

2o2o tL App (sth) 190016-U

is apparent or when the finding appears to be unreasonable,

arbitrary or not based on the evidence. Goldberg,2012 lL
App (lst) 110620, tl 60. "Once the trial court finds a willful
and intentional failure to comply with the FOIA, or that the

party acted in bad faith, it is required to, i.e., 'shall,' impose a

penalty." Rock River Times, 2012 IL App (2d) 110879 , I 49;

5 ILCS 140/11(i) (West 2016). "However, the amount of the

penalty is within the trial court's discretion, so long as it is
between $2,500 and $5,000 for each violation." Rock River

Times,2012 lL App (2d) 1 1 0879, fl 49. "Therefore, an abuse-

of-discretion standard ofreview is appropriate for the amount

of the penalty." 1d.

fl 55 Section I I fi) of the FOIA provides

"If the court determines that a public body willfully and

intentionally failed to comply with this Act, or otherwise

acted in bad faith, the courl shall also impose upon the

public body a civil penalty of not less than $2,500 nor

more than $5,000 for each occurrence. In assessing the

civil penalty, the courl shall consider in aggravation or

mitigation the budget of the public body and whether the

public body has previously been assessed penalties for
violations of this Act." 5 ILCS 140/1 I (i) (West 2016).

fl 56 Accordingly, to warrant an award of civil penalties

against a public body, section I lfi) of the FOIA requires

a finding that the "public body willfully and intentionally

failed to comply with [the] Act, or otherwise acted

in bad faith;' Id. The Act itself does not define the

terms "willfully," "intentionally," or "bad faith." The

Merriam-Webster Dictionary defines "willful" as: "done

deliberately: intentional." Willful Definition, MERRIAM

WEBSTER, http://merriam-webster.com (last visited Aug.

5, 2020). It defines "intentional" as: "done by intention

or design." Intentional Definition, MERRIAM WEBSTER,

http://merriam-webster.com (last visited Aug. 5, 2020).

Finally, it defines "bad faith" as "lack of honcsty in

dealing with otherpeople." Bad Faith Definition, MERRIAM

WEBSTER, http://merriarn-webster.com (last visited .,\ug. 5,

2020). Accordingly, based upon the plain meaning o1- these

tenns, to warrant an award of civil penalties under section

I lO, the public body must not only have violated the FOIA

but must have done so deliberately, by design, or rvith a

dishonest purpose.

*13 fl 5l ln Rock River Tintes, 2Q1?- ll App (2d) I 10879,

the newspaper petitioned under the FOIA lbr a civil penalty

against the school district based on the school dish'ict's rvillful

and intentional failure to comply with the FOIA. In its

petition, the newspaper alleged that the school district acted

in bad faith by attempting to hide the contents of a document

despite the PAC's written instructions to release the document.

The newspaper alleged that the school district had refused

to comply with its request for the document by attempting

to invoke a series of exemptions under the FOIA, even after

the PAC advised the school district that its exemptions were

baseless and directed the school to release the document.

Instead of complying with PAC's directive, the school district

referred to PAC's determination as "erroneous" and sought

to invoke a third, inapplicable exemption before it ultimately

released the document, stating that the PAC had orally

informed it that the third exemption was inapplicable. The

newspaper argued that the trial court should grant its request

for attomey fees and a civil penalty because it obtained access

to the document only as a result of filing suit. The newspaper

also produced an affidavit from the PAC stating it never issued

an oral opinion on the third exemption at all. Id. flfl I 1-14.

ll 58 In assessing a civil penalty, the trial court found "most

troubling" the school district's position that, after its first

two claimed exemptions fell through, it could continue to

assert additional exemptions. Id. I52. The trial court thus

concluded that the school willfully and intentionally violated

the FOIA by raising a third exemption after the first two were

denied and by looking "for a way to save face" rather than

simply admit that it was wrong. Id. n 54. The trial court stated

that "the school's course of conduct, viewed in its totality,

reflected a lack of good faith in responding to the newspaper's

request." Id. n n . On appeal, the coutt found the trial court's

decision that the school willfully and intentionally violated

the FOIA was not against the manifest weight of the evidence.

rd. n s4.

u 59 In this case, the circuit conrt found in its August 23,

2018, order awarding civil penalties that "the [d]efendant
failed to produce materials in accord with the [PAC's]
advisory recommendations," that "some items were produced

after considerable delay which was attributed to inexplicable

misplacement," and that "the process leading to the loss

was entirely unnecessary and reflected on an intent to

not produce those materials." The circnit court further

found in its December J,2018, order denying the parties'

posttrial motions that "taken at its most charitable, [the
defendant] sequestered all docnments for which it had

withheld production after claim of exceptior.r had been

previously denied [and] then delivered the docurnents to its
FOIA [o]fficer, not for production but to raise new objections,
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and the FOIA [o]fficer then is alleged to have promptly

rnisfi led/lost the documents thereafter."

clainred. Id. n 22. The police department had provided the

unredacted documents to the trial court, wlrich viewed thern in

camera and detennined that the claimed exetnptions applied.

Ict. The appellate coufi noted that wl.ren tl.re exemptions

were no longer applicable, the police department released

the requested documents to the plaintiff. Id. Accordingly,

the appellate court found no civil penalty warranted as there

was no willful and intentional failure to comply with FOIA's

requirements. 1d.

fl 63 In this case, the circuit court's award of civil penalties

appears to prirnarily involve the defendant's failure to initially

produce complete copies of the 2014 letters sent to the

Secretary of State's office. The record reveals that on July 6,

2016, McGuire e-mailed the plaintiff "hop[ing] [to] resolvfe]

the pending dispute." In the e-mail, McGuire understood the

plaintiff s cornplaint to the PAC to concem "the letter that was

sent to the Secretary of State by our First Assistant in August

of 2014." McGuire understood that the plaintiff wanted a copy

of that letter as well as a copy of all supporting documents

sent along with that letter. McGuire explained that he did not

withhold the documents because of any claim of exemptions

but because he believed the August 20 14 letter and supporting

documents were no longer in the defendant's possession but

were in the possession of the special state's attorney appointed

in June 2015 to represent the State in the plaintiffs traffic

case. McGuire proposed that he contact the special state's

attorney and ask for a copy of the letter at issne, along with

suppofiing documents, and forward a cornplete copy with no

redactions. McGuire thereafter reqnested return of the file, but

when the documents were not located in the file, he recreated

the August 2014lelter with its enclosures, with the exception

of the plaintiffs conviction, which had since been vacated

and no longer existed. The record reveals that the plaintiff

received these documents, including the letters written by the

victirn's sisters, in July 2016.

fl 64 Accordingly, there was no evideuce before the

circnit coutl that these documents were witl.rheld from

production to the plaintiff for any reason other than that

they were accidentally misplaced. See Miller v. United States

Department oJ'Stttte,l'19 F.2d 1378, 1386 (Sth Cir. 1985)

(discovery of additional documents is not conclusive of

agency bad faith sincc belated discovery may result merely

frorn adlninistrative inefficiency or relnctant diligence on

the part of the agency); Perry v. Block, 684 F.2d l2l,
i23 (D.C. Cir. 1982) (discovcry of additional documents

indicated "neither artifice nor subterfuge but rather' at wors[t],

administrative inefficiency"). Moreoveq the defendant's

tl 60 However, the record does not support the circuit

court's conclusions. Unlike Rock River Times, the defendant

did not willfully and intentionally violate the FOIA by

raising continued exemptions despite the PAC's guidance.

Instead, once the PAC opined on September l, 2016, that

some of the withheld documents should be produced to the

plaintiff, the defendant complied with the PAC's September l,
2016, opinion and released those documents. The plaintiffs

complaint acknowledged that "[o]n September 13, 2016,

[the defendant] mailed furlher documentation to the plaintiff

in response to the letter dated September 1, 2016[,] [with
the PAC's opinion]." The defendant conceded to the PAC's

opinion and no longer claimed an exemption regarding those

documents. With the exception of the misplaced Secretary

of State letters, the defendant provided to the plaintiff the

documents the PAC opined should be disclosed.

'tf 61 This case is more akin to Turner, 2019 lL App (3d)

170819. ln Turner, the plaintiff filed a FOIA request with

the police department seeking his criminal records. Id. n3.
The police department responded, granting the request in

part and denying it in paft, and provided redacted portions

of the records pursr"rant to FOIA exemptions. Id. Tumer

filed a complaint seeking civil penalties and costs, and in

its response, the police department acknowledged that it

inadvertently missed some of the plaintiff s records, attached

the additional records to its rnotion to dismiss, and served

them on Turner. Id. 1 4. Turner filed a response requesting

an in camera review o1'the records and an index, description,

and statement of exemptions for the redacted records. .Id

fl 5. The court conducted the in camera review, and the

police deparlment provided an index and descriptions of the

redactions. Id. The trial court granted the police department's

motion to disrniss with prejudice. 1d

*14 fl 62 On appeal, the plaintiff argued that the police

depafiment's failure trt comply was willful and intentional.

Id 11 8 However, the appellate court held that the plaintiffs

cornplaint lacked "anv allegations of willful and intention

violation of FOIA" by the police department. Id. ll 21.

The appellate court lurther found "no evidence of willful

and intentional nonc,'tnpliance" with the plaintiffs FOIA

request. The appellatc court noted that the police department

had asserled the inftrrmation it had redacted was properly

cxempted and had subrnitted to the plaintiff the reasons for

denial and a detailed factual basis for the exemptions it
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forthright disclosure that it later located the misplaced file in
an unlikely location in June 201'7, and its immediate release

of those documents to the plaintiff after their discovery
suggested good faith on the part of the agency. See Ma.ynatd

v. Central Intelligence Agency,986 F.2d 547, 565 (lst Cir.

1993); see also Meeropol v. Meese,790 F.2d 942,953 (D.C.

Cir. 1986) ("what is expected of a law-abiding agency is that

it admit and correct error when error is revealed").

fl 66 rrr. CONCLUSTON

fl 68 Affirmed in part and reversed in part

fl 65 Accordingly, the evidence before the circuit court did
not support a conclusion that the defendant willfully and

intentionally failed to comply with the FOIA or otherwise
acted in bad faith and thus did not wanant a civil penalty

imposed against the defendant. Therefore, we reverse that

portion of the circuit court's order that imposed a civil penalty

against the defendant.
Not Reported in N.E. Rptr., 2020 IL App (5th) 190016-U,

2020 wL 69s5284

Footnotes

1 tn 2015, the plaintiffs reckless conduct conviction was vacated, and in March 2016, he was thereafterfound guilty of
failure to reduce speed to avoid an accident (625 ILCS 5/11-601(a) (West 2012)). However, this court subsequently
vacated that conviction and sentence and remanded the cause for a new trial. Peery,2019 lL App (sth) 160255-U.

End of Documsnt O 2*?1 Thams*n Reulers. No ciaim to original U.S.
Gcvernment Works.

*15 
11 67 For the foregoing reasons, we affirrn the judgment

of the circuit court in all respects, except we reverse that

portion of the circuit court's judgment entering a civil penalty

against the defendant.

Presiding Justice Welch and Justice Boie concured in the

judgment.

All Citations
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ORDER

JUSTICE PIERCE delivered the judgment of the cout1.

*l 
11 1 Held:Thejudgrnent of the circuit court is affirmed.

Defendant did not waive its right to produce redacted accident

reports under FOIA by providing ur.rredacted copies of those

reports to a third-party vendor for the State of Illinois for

the purposes of complying with its rnandatory reporting

obligations under the Vehicle Code.

fl 2 Plaintiff, Mancini Law Group, P.C., appeals from the

circuit court's entty of summary judgment in favor of
defendant, Schar"rmburg Police Departrnent. The circuit conrt

found that there was no genuine issue of trlaterial fact as to

whether defendant ploperly redacted information from thc

records it prr-rvided to plaintiff in response to plaintiff s request

under the Freedom of Inforrnation Act (FOIA) (5 ILCS 140/l

et seq. (West 2016)), and that defendant did not waive its

right to produce redacted accident reports to plaintiff after

providing unredacted copies of the reports to LexisNexis,

a third-party vendor for the State of Illinois. Plaintiffs sole

argument on appeal is that defendant waived any right to

withhold the unredacted accident report records because it

earlier provided unredacted accident repofis to LexisNexis.

For the following reasons, we affirm the judgment of the

circuit cour1.

fl 3I. BACKGROUND

fl 4 Plaintiff sent a FOIA request to defendant seeking

"all traffic accident repofis for all motor vehicle accidents

occurring within the Village of Schaumburg" for a two-week

period durin g 20 I 7 . Plaintiff requested that defendant redact

personal information-including driver's license numbers,

license plate nurnbers, and dates of birth-from the reports.

Defendant granted in part and denied in part plaintiffs

request. Defendant asserted that driver's license numbers,

personal telephone numbers, home addresses, and license

plate numbers were exempt from disclosure under section

7(lxb) of FOIA (id $ 7(1)(b), and dates of birth

and insurance policy account numbers were exempt from

disclosure under section 7(l)(c) (td. $ 7(1Xc)). The names

of the persons involved in the accident, both drivers and

witnesses, were not redacted. Defendant produced redacted

copies ofthe requested accident repofts.

fl 5 Plaintiff filed a complaint in the circuit couft of Cook

County, assefiing that it had sought nonexempt public records

and that defendant's redactions from the accident repofis were

willful and intentional violations of FOIA. Plaintiff sought

declaratory and injunctive relief, civil penalties, and attorney

fees. Defendant's motion to dismiss plaintiffs complaint was

denied,l and the parties engaged in discovery.

fl 6 The parties filed cross-motions for summary judgment,

which were fully briefed. Plaintiff asserted, in relevant part,

that the redacted information-including home addresses,

home phone numbers, driver's license numbers, dates of
birth, policy numbers, and license plate nurnbers-was not

protected infonnatior.r under FOIA and that, even if the

infonnation was protected, defendant waived any exetrtptions

to disclosure by providing unredacted versions ofthe accident

repofis pursuant to a coutract with LexisNexis. Plaintiff
further asserted that "for years, fdefendant] has prodr,rced

completely unredacted copies of traffic accident reports
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to LexisNexis," and that as recently as January 2018,

"LexisNexis was used to purchase a completely unredacted
*** traffic accident report." Defendant responded that it
provides nnredacted versions of the accident reports to

LexisNexis, an approved third-party vendor for the State

of lllinois, as part of defendant's tnandatory reporting

requirements under section 408 of the Illinois Vehicle Code

(625 ILCS 5/ll-408 (West 2016);.2 After hearing oral

argument, the circuit court entered a written order entering

summary judgment in favor of defendant and against plaintiff,

finding the redacted information was exempt under FOIA and

that defendant's fumishing of unredacted accidents reports

to LexisNexis did not waive any right to redact the repofis

because the disclosure to LexisNexis was required by statute.

Plaintiff filed a timely notice of appeal.

fl 7 rr. ANALYSTS

*2 fl 8 On appeal, plaintiffdoes not argue that the redacted

information is not exempt under sections 7(lxb) or 7(l)
(c). As noted above, in plaintiffs FOIA reqllest, plaintiff
requested that defendant redact the driver's license numbers,

license plate numbers, and dates of birth from the accident

reports. Suprall4. In other words, plaintiff never sought that

information. As such, the circuit court was left with deciding

whether disclosure of a motorist's home address, home

phone number, and insnrance policy nurnbers, constitutes

a clearly unwarranted invasion of the personal privacy of
those motorists involved in a trafllc accident and therefore

eligible for an exemption. In its combined response to

defendant's cross-motion for summary judgment and reply

brief in support of its motion for summary judgment, plaintiff
for the first time argued that defendant waived any right to

redact information from the repofis, thereby entitling plaintiff
to the full, unredacted reports containing information that it

never originally sought. On appeal, plaintiffs sole argument

is that defendar.rt waived its right to claim the names and

addresses shown in the accident reports were exempt from

disclosure because defendant, pursuant to a contract, provided

unredacted accident repofis, including names and addresses,

to LexisNexis, which in turn sells the unredacted reports to

the public, again presnmably seeking the entire unredacted

accident reports.

fl 9 Plaintiffrelies on our supreme court's decision in Lieber

v. Board o/'Trustees o/- Southern lllinois Univer'siry, lJ6
Ill. 2d 401 (1991) to argue that the voluntary disclosure of
unredacted records in one situation preclttdes a later assertion

that the previously unredacted infbrmation can be withheld

as exempt from disclosure under FOIA. Plaintiff asks us to

reverse the entry of summary judgment in favor of defendant.

lf l0 Summary judgment is appropriate if the pleadings,

depositions, affidavits, and other adrnissions on file establish

that there is no genuine issue of material fact and that the

moving party is entitled to judgment as a matter of law.

735 ILCS 5/2-1005(c) (West 2016); Cohen v. Chicago Park

District,2017 lL 121800, ll 17. The purpose of summary

judgment is not to try a question of fact, but rather to

determine whether one exists. Robidoux v. Oliphant,201 lll.
2d 324, 335 (2002). "When parties file cross-motions for

summary judgment, they mutually agree that there are no

genuine issues of material fact and that only a question of
law is involved." Jones v. Municipal Employees' Aruruity &

Benefit Fund,2016IL 119618, ll 26. We review a circuit

court's ruling on sumlnary judgrnent de not,o. Standar"d

Mutual Insurance Co. v. Lav,2013IL I14617,ll 15.

fl l1 Section I of FOIA provides, in part,

"Pursuant to the fundamental philosophy of the American

constitutional form of government, it is declared to be the

public policy of the State of Illinois that all persons are

entitled to full and complete information regarding the

affairs of govemment and the official acts and policies of
those who represent them as public officials and public

employees consistent with the tetms of this Act. Such

access is necessary to enable the people to fulfill their

duties of discussing public issues fully and freely, making

informed political judgments and monitoring government

to ensure that it is being conducted in the public interest.

The General Assembly hereby declares that it is the

public policy of the State of Illinois that access by all

persons to public records prornotes the transparency and

accountability of public bodies at all levels olgovernment.

It is a fundamental obligation of governlnent to operate

openly and provide public records as expr-diently and

efficiently as possible in con-rpliance with this Act.

This Act is not intended to cause an unwarranted invasion

of personal privacy, nor to allow the requests of a

commercial enterprise to unduly burden publrc resources,

or to disrupt the duly-underlaken work of any public body

independent of the fulfillment of any of the for c-rnentioned

rights of the people to access to infbrrnation." 5 ILCS 140/ I

(West 2016).
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fl l2 "All records in the custody orpossession of a public body

are presumed to be open to inspection or copying. Any pr"rblic

body that asserts that a record is exempt from disclosure has

the br.rrden of proving by clear and convincing evidence that

it is exempt." Id.S 1.2. FOIA is to be liberally construed

while its exemptions are to be narrowly construed. Rushton

v. Department of Con'ections,2019 IL 124552,lf l5 (citing

Southern lllinoisian v. Illinois Department oJ Public Health,

218 ilr. 2d 390, 416 (2006)).

and addresses of accepted students were private because

the university "routinely makes available to other groups,

including the local newspaper and religious organizations,

lists containing tl.re names and addresses of individuals who

have been accepted by the University but who have not
yet enrolled." ld. al 412-13. The court endorsed federal

decisions holding that "voluntary disclosure in one situation

can preclude later claims that records are exempt from release

to someone else." Id. at 413 (citing Cooper v. United States

Department oJ' the Navy, 594 F.2d 484, 485-86 (5th Cir.

1979)). The court further agreed that "selective disclosure

by the government 'is offensive to the purposes underlying

the FOIA and intolerable as a matter of policy. Preferential

treatment of persons or interest groups fosters precisely the

distrust of govemment the FOIA was intended to obviate.' "
1d. (quoting State of North Dakotct ex rel. Olson v. Andtus,

581 F.2d 177 , 182 (8th Cir: 1978)). The court found that the

principles outlined in Cooper and Andrus "should be applied

here to bar the University from asserting an exemption" under

FOLA.Id.

*4 fl l6 Here, plaintiff concedes that "LexisNexis is acting

as a contractor for the State of Illinois and a conduit for

[defendant] to fulfill its reporting requirements to the State."

Section 1l-408 of the Vehicle Code requires the filing of
motor vehicle accident reports with the Secretary of State

and the Deparhnent of Transportation. 625 ILCS 5/11-408

(West 2016). Rather than defendant sending accident reports

directly to the State, the State employs LexisNexis as its agent

to receive and rrraintain accident repofis. By doing so, we

see no reason to find defendant's compliance with a statutory
reporting requirement to be the equivalent of a "selective

disclostrre," or "preferred treatment" as discussed in Lieber.

n n PlaintifT relies on Lieber to argue waiver

because defendant provides unredacted accident reports to

LexisNexis, which, it contends, in tnnr sells the reports

to the public firr a profit. Plaintiff asserts that defendant

did not establish that it is required to provide unredacted

reports to LexisNexis to comply with its reporting obligations

because defendant could manually provide the information

directly to the State. This argument is unpersuasive where

it is r.rndisputed that the Vehicle Code requires defendant to

send accident rcl)ons to the State and the State, in turn, directs

that cornpliance is accomplished by the defendant sending the

reports to the State's agent, LexisNexis.

u l8 There is also a contractual agreement between defendant

and LexisNexis. Reqr.rests for defendant's accident reports are

*3 fl l3 Section 7(l) ofFOIA provides:

"When a request is made to inspect or copy a public record

that contains information that is exempt from disclosure

under this Section, but also contains information that is
not exempt from disclosure, the public body may elect to

redact the information that is exempt. The public body shall

rnake the remaining information available for inspection

and copying." 5 ILCS 14017(I) (West 2016).

fl l4 FOIA provides that certain information "shall be exempt

from inspection and copying," such as "private information,
unless disclosure is required by another provision of this Act,
a State or federal law or a court order." 1d. $ 7(l)(b). Also
exempt from disclosure is

"Personal information contained within public records, the

disclosure of which would constitute a clearly unwarranted

invasion of personal privacy, unless the disclosure is

consented to in writing by the individual subjects of the

information. 'Unwamanted invasion of personal privacy'

means the disclosure of information that is highly personal

or objectionable to a reasonable person and in which

the subject's right to privacy outweighs any legitimate

public interest in obtaining the information. The disclosure

of information that bears on the public duties of public
employees and officials shall not be considered an invasion

ofpersonal privacy." 1d $ 7(l)(c).

fl 15 In Lieber, our supreme court considered whether

Southern Illinois University properly denied a FOIA request

made by the plaintiff that sought "information about housing

inquiries from or on behalfofpeople who had been accepted

as freslrman, but who had not yet enrolled." 176ll1.2dat 410.

Onr supreme court found that the specific infonnation sought

by the plaintiff was not exernpt under a FOIA exemption

that applied "to 'other individuals receiving*** educational
*** seLvices,' as well as to'studertts.'" Itl. at 410-4ll
(citing 5 ILCS 140/7( I XbXi) (West 1994)). Additionally, the

sllprerne court rejected the university's clairn that the nan.res
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processed through LexisNexis for a $13 fee, with defendant

receiving $5 from LexisNexis. Plaintiff argtles that there

are no restrictions in the agreement between defendant and

LexisNexis on what LexisNexis may do with the unredacted

accident reports it receives from defendant when it complies

with the Vehicle Code reporling requirement. Plaintiff

contends, therefore, that defendant should be barred from

providing redacted versions to plaintiff because defendant

voluntarily discloses the unredacted reports to LexisNexis

while simultaneously withholding cefiain infornation from

the general public unless the public pays a fee.

fl l9 We find that, based on the record before us, defendant's

provision ofunredacted accident reports to LexisNexis occurs

in compliance with the reporting requirement under the

Vehicle Code. There is no other furnishing of records

to LexisNexis other than under the mandatory reporting

requirement. As such, defendant's conduct does trot amount

to a "selective disclosure" or "preferential treatment" as

contemplated in Lieber. ln Lieber, it was uncontested that

the university "routinely makes available to other groups'

including the local newspaper and religious organizations,

lists containing the names and addresses of individuals who

have been accepted by the University but who have not

yet enrolled." Lieber, 176 lll. 2d at 412-13. By voluntarily

disclosing the names and addresses of those individuals to

others, the university could not assert that the inlbnnation it

withheld from the plaintiff was confidential.

lf 20 But here, the record clearly reflects that defendant

provides the unredacted accident reports to LexisNexis for

mandatory reporting purposes. Jennifer Brack, a corporate

representative for defendant, testified that defendant had a

contract with LexisNexis, "a contracted vendor for the IS]tate

[of lllinois]," as pafi of defendant's obligation to provide all

accident repofts to the State, which plaintiff does not dispute.

Defendant uses LexisNexis to upload r.tnredacted copies of the

accident reports to the State. Anyone that wants to obtain a

copy of an accident report may request the report in person,

by mail, or through the LexisNexis website link provided on

defendant's website. Brack stated that "l believe It'exisNexis]
ha[s] their own safeguards in place of who can pttrchase

a report," and further stated that "the only partlcs that can

receive [an accident report] through [LexisNexis] are those

parties directly involved," such as the drivers or thcir insurers.

Brack testified that it was her understanding that in order

to obtain a report through LexisNexis, the reqr-rcsting party

would nccd to know specific information about the report'

including the date ofthe accident, the location ofthe accident,

and the accident report nurnber. To complete a purchase

through LexisNexis, the requesting pal'ty was also required to

provide a driver's license number that must match a driver's

license number in the accident repofi. Brack explained that

defendant would provide a unredacted copy of the accident

report to those who were involved in the accident or their

insurers, but that defendant would make redactions if the

requesting party was not involved in the accident.

*5 fl 2l Plaintiff does not direct our attention to any facts

in the record to contradict Brack's testimony, or that would

call into question that defendant provides unredacted accident

repofis to LexisNexis to comply with its reporling obligations.

Plaintiffs argument that defendant failed to demonstrate that

it is required to provide the reports to LexisNexis to comply

with its statutory obligations finds no support in the record.

Brack testified that defendant could either upload the accident

reports to LexisNexis, or that the State could manually enter

all the accident report data itself. Plaintiff does not cite any

evidence in the record, or to any other authority, to suppofi

its contention that defendant's statutorily mandated act of

uploading the unredacted accident reports to a third-pany

State-approved vendor for transmission to the State is a public

disclosure of the accident repofis. Defendant is required to

provide the State with the accident reports and there is nothing

in the record to suggest that the availability ofan alternative

method-manual entry-undermines defendant's invocation

of the exemptions claimed.

fl 22 Plaintiff insists that LexisNexis acts as a third-party

reseller of the accident reports. This argument is premised

on plaintiffs theory that anyone can pay LexisNexis a $13

fee and obtain a copy of a unredacted accident report, and

that defendant receives $5 frorn each accident report sold

by LexisNexis. But plaintiff failed to present any adrnissible

evidence to support its assertion that defendant's unredacted

accident reports are available to the public for a fee payable

to LexisNexis. Plaintiffs statement of facts directs us to an

affidavit of Michael Camarata,an attorney at plaintiff s office.

Canarata's affidavit was filed during briefing on defendant's

motion to dismiss and was referenced in plaintiff's reply in

support of its motion for summary judgrnent. But plaintiff

does not make any argument that (l) the circuit courl failed

to draw any reasonable inferences from Camarata's affidavit

in plaintiffs favor, (2) the affidavit creates a genuine issue of

material fact, or (3) Camarata's affidavit entitles plaintiff to

sununary judgment. These failures result in forfciturc of this

argument. Ill. S. Ct. R. 341(hX7) (eff. May 25,2018) ("Points

not argued are forfeited *"''<.]").
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fl 23 Forfeiture aside, Camarata's affidavit assefts that in

Jannary 201 8, during tlre pendency ofthis case, he purchased

an unredacted version of one of defendant's accident repofis

from LexisNexis. The accident report and a receipt for his fee

were attached to his affidavit. Camarata's affidavit provides

little factual insight into what information he provided

to LexisNexis to purchase the accident report. As Brack

testified, however, Camaruta would have had to submit the

names of the parties involved in the accident, the date and

location ofthe accident, and the accident report number. The

receipt for Camarata's purchase indicates that he provided

that information. Furthermore, in a section entitled "Purpose

of Use," Camarata listed "Legal." Brack testified that an

attorney representing an individual involved in a reported

accident would be able to obtain an unredacted copy of

that accident report. Absent any indication in Camarata's

affidavit as to whether he represented any party named in

the accident report, the affidavit does not sufficiently support

plaintiffs conclusiou that LexisNexis acts as a third-pafty

reseller of unredacted accident reports without limitation.

The record before us demonstrates that defendant only

provides LexisNexis with unredacted accident reports in

order to comply with its mandatory reporting obligations,

and that purchases of unredacted copies of those reports-
either through defendant directly or through LexisNexis-
are limited to those who provide specific information at the

time of the request and are entitled-either by way of being

involved in the accident, representing someone involved in

the accident, or atr insurance company identified as insuring

someone involved in accident-to the unredacted information

therein.

ll24 The dissent distorts the state of the record to support its

position. To be clear, if there was any admissible evidence

that LexisNexis was selling unredacted accident reports,

it was incumbent on plaintiff to submit that evidence.

Plaintiff offered no credible evidence of LexisNexis's sale

policies or practices regarding defendant's accident reports.

The dissent repcatedly r.nakes the unsupporled assefiion that

LexisNexis is frce to sell unredacted reports to the public

(i nJi" a fl\ 32, 3 4-3 5, 3 8), despite Brack's unrebutted testimony

that purchasers tnust demonstrate some connection to an

underlying acciclcnt before they can purchase an unredacted

report through LexisNexis (wpra 11 20). Neither plaintiff

nor the dissent itlentifies any actual evidence in the record

showing that LexrsNexis sells the reports to the public with no

rcstrictions. Ancl while defendant's contract with LexisNexis

might be silent ,tn whether there were restrictions on the

distribution of the accident reports, the unreblttted testirnony

in the record shows that there were restrictior.rs on who could

purchase unredacted reports and these restrictions applied

whether the request for a repot't was tnade to defendant or

LexisNexis. If plaintiff wanted to establish an actual lack

of restrictions or otherwise demonstrate a genuine issue of
material fact-an issue plaintiff never raised or argued, and

raised sua sponte by the dissenr (inJra flfl 4l-49)-it needed

to present evidence ofthat in the circuit court and not rely on

this court to fill that gap. It did not, and it is not the function of
this court to advance arguments or to speculate on evidence

that might have been presented to make plaintiffs case'

*6 n 25 The evidence and arguments advanced in support

of plaintiffs waiver argument are not supported by the record

and do not demonstrate to our satisfaction that entry of
summary judgment in favor of defendant should be reversed.

To be clear, we find that, based on the actual record before

us, plaintiff has not presented sufficient facts to establish

that defendant's conduct amounts to waiver under the rule

articulated in Lieber. The dissent's assertion that we have

"establishe[d] a new rule of law" (ir{ra n 52), and that we do

"not follow the existing rule of law set forthin Lieber" (infrafl

53), is nothing more than a misreading of our holding. We find

no enor with the circuit court's entry of summary judgment in

favor defendant and affirm thejudgment ofthe circuit court.

fl 26 ilL CONCLUSION

I27 For the foregoing reasons, the judgment of the circuit

conrt is afftrmed.

fl 28 Affirmed.

Justice Grilfin concurred in the judgment

Justice Hyuran dissented.

1129 JUSTICE HYMAN dissenting:

fl 30 I dissent both on the rnerits and on the majority issuing

this decision as an Order under Supreme Court Rule 23(b)

(eff. Apr. 1, 2018). On the merits, the majority justifies

its conclusion by ignoring material facts, including that

the mandatory reporling requirements and the sale of the

nnredacted reports are interrelated. Making matters worse, the

majority cites no authority for its position. On issuing this
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decision as a Rule 23 Order, the criteria set out in Rule 23(a)

belie the majority's assessment. Moreover, the time has come

for the Illinois Supreme Court to amend Rule 23(a) so a single

panel rrember may designate a decision as precedential.

This will contribute to the advancement, clarification, and

evolution of the law in lllinois for the common benefit of the

pafties, their lawyers, the bench and bar, and, most of all, the

people of the State of lllinois.

fl 31 SPD Waived Denying FOIA Request

fl 32 The Schaumburg Police Department contends it

did not waive its right to withhold unredacted accident

reports from a Freedom of Information Act request because

LexisNexis, a non-govemmental, third-party vendor, was

merely performing SPD's mandatory reporting requirements

under section 408 of the Illinois Vehicle Code (625 ILCS

5/ll-408 (West 2016)). But, as Mancini has shown, SPD

went much further, contracting with LexisNexis to allow it

to sell the unredacted accident reports to the public, without

restrictions or privacy protections. According to Mancini, by

authorizing LexisNexis to sell the unredacted accident reports

to the public, SPD waived the right to deny the FOIA request

at issue.

fl 33 An analogous case, Lieber v. Board o.f Truslees

of Southern lllinois [Jniversitv, 116 lll. 2d 401 (1997),

supports reversal. ln Lieber, the Illinois Supreme Coutl

held that Southern Illinois University must comply with a

FOIA request when it disclosed the sarne information to

other entities, including the local newspaper and religious
/organizations. Lieber, 176 I1l. 2d at 412-13. "Voluntary

disclosure in one situation can preclude later clairns that

records are exempt from release to someone else." Id' at 413

(citing Cooper v. [Jnited States Department oJ'the Navy, 594

F.2d 484,485-86 (5th Cir. 1979)). Applying this principle,

the court noted, "Ip]referential treatrnent ofpersons or interest

groups fosters precisely the distrust of govemment the FOIA

was intended to obviate." /r/. (citing State of North Dakota ex

rel. Olson v. Andrus,58l F. 2d 117, 182 (8th Cir. 1978)).

fl 34 Notwithstanding the majority's efforts to dissociate

Lieber frorn its holding, Lieber's factual differences do

not diminish applying the decision and its reasoning here.

The rnajority attempts to distinguish Lieber on the grounds

that SPD does not act "voluntarily" in complying with the

mandatory administrative furtction pelfomred by LexisNexis.

Burt the flaw in the majority's reasoning is its refusal to

appreciate that SPD separately contracted with LexisNexis to

also pennit the company to market those unredacted reports

to the public for a profit, and that voluntary act constitutes

waiver, as in Lieber. Moreover, neither SPD nor the majority

cite a single case or authority that says a govemmental entity

can both withhold unredacted records under FOIA, while, at

the same time, let a non-govemtnental, third-party vendor sell

the unredacted records to the public.

x7 fl 35 The majority believes the analysis stops once

LexisNexis satisfies SPD's statutory reporting requirement.

lndeed, if that were the sole purpose of providing the

unredacted reports to LexisNexis, I would be inclined to

agree. But SPD's contract with LexisNexis violates the

"selective disclosure," or "prefered treatment" discussed

in Lieber. The contract, which is in the record, places no

restrictions on LexisNexis's use of the unredacted reports

or to whotn LexisNexis may sell them. Also noteworthy,

LexisNexis hands over part of its renumeration to SPD.

Jl 36 The Illinois FOIA Act is patterned after that federal

statute and lawmakers intended that federal case law be used

in interpreting the Act. Cooper v. Department oJ'the Lottery,

266lll. App. 3d 1007, 1012 (1994). Regarding statutorily

mandated disclosure and waiver, the Ninth Circuit's decision

in Watkins v. United States Bureau of'Customs and Border

Protection,643 F. 3d 1189 (9th Cir.2011), is instructive.

tf 37 In Watkins, a copyright and trademarks attomey

filed FOIA requests with the U.S. Bureau of Customs and

Border Protection, seeking Notices of Seizure of Infringing

Merchandise ("Notices of Seizure") sent by CBP to trademark

owners after seizing counterfeit merchandise al a port. Id' at

1192.8y statute, CBP rnust disclose the Notices of Seizure to

the aggrieved trademark owner. See l9 U.S.C. $ 1526(e)' But

CBP imposed no restrictions on the trademark owner's use

of the information in the Notice, so the owner could "fi'eely

disserninate the Notice to his for her] attorneys, business

affiliates, trade organizations, the importer's competitors, or

the media ***." ld. The court found that "[t]his no-strings-

attached disclosr"rre **1' voids any claim to confidentiality and

constitutes a waiver" of the exemption. Id.

fl 38 SPD had a statutorily imposed reporting requirernent and

used LexisNexis to perform that function. But SPD placed

no restrictions on LexisNexis's distribution of unredacted

acciclent repofis, though it could havc, and LexisNexis

distrihuted the unredacted reports to custolrers willing to pay



Mancirri Law Group, P.C. v. Schaumburg Police Department, Not Reported in N.E.'.'

2020 tL App (1st) 19i 131-U

for tlrenr. As in Warlcins, this "1o-strilgs attached" disclosure holders" can purchase crash reports. Presumably, this would

waived the exernption. include third parties, including insurance companies, but a

"commercial account holder" could also be a newspaper, a

fl 39 Moreover, in claiming the right to refuse to release the private investigator, a lawyer, orany othernumberof private

sarne information under the FOIA request, SPD undennined individuals.

the purpose of the FOIA, which is to "provide the public with

easy access to govemment information ." Southem lllinoisan *8 
fl 43 Without more evidence beyond Brack's beliefs about

v. Illinois Department of public Health, 218 I1l. 2d 390, LexisNexis's practices and policies, a material question of fact

417 (2006). See BlueStar Energy Services, Inc. v. Illittois remains-whetherthecompanysellsunredactedreportsto its

Commerce Contmission, 314 l1l. App. 3d 990, 994 (2007) customers'

("The purpose of the FOIA is to open govelxmental records

to the light of public scrutiny"). To achieve that goal, our fl 44 The majority contends Mancini does not direct the

supreme court has held that the Act shall be accorded a court's attention to any facts in the record to contradict

liberal construction and the exceptions to disclosure narrowly Brack's testimony, or that would call into question that

construed. Southern lllinoisan,2lS Il1. 2d at 416. Indeed, SPD provides unredacted accident reports to LexisNexis to

under the FOIA, public inspection and copying of public comply with its reporting obligations. Not so. As the majority

records is presumed. 5ILCS 74011.2 (West 2016). notes, Michael Camarata, an attomey at Mancini's office'

submitted an affrdavit asserting he purchased an unredacted

fl 40 The majority's holding opens a pungent loophole. It version of one of SPD's accident reports from LexisNexis.

lets government entities avoid their responsibilities regarding The majority contends Camarata's affidavit does not state

public records under the FOIA while giving a freehand in what information he provided to LexisNexis to purchase

*rarketing and selling unredacted public records to non- the accident report. The majority further notes that Brack

government, for-profit third-party vendors. testified Camarata would have had to submit the names of the

patlies involved in the accident, the date and location of the

accident, and the accident report number. Yet, as noted, Brack

fl 41 Disputed Questions of Fact testified as to what she believed was LexisNexis's practices'

Nothing in the record indicates that LexisNexis follows the

fl 42 According to the majority, the record "clearly" reflects procednres Brack "believed" to be in place' The discrepancy

that SPD provides unredacted accident reports to LexisNexi, between what Brack believed to be LexisNexis's practices and

for mandatory reporting pulposes. The majority quotes the Camarata's first-hand experience in obtaining a police report

deposition testimony of Jennifer Brack, that she "believe[s] from LexisNexis created a genuine issue of material fact as to

flexisNexis] ha[s] their own safeguards in place of who whether LexisNexis sells unredacted reports to the public'

can purchase a report," and, to obtain a report through

LexisNexis, "her understanding" was that the requesting fl 45 Also, in disclosing unredacted accident reports to

party would need to know specific information about the LexisNexis without restrictions (as provided in the cotrtract

report, including the date of the accident, the location of with SPD)' SPD fails to protect the privacy of individuals'

the accident, and the accident report nltmber. According to As the majority says in footnote 2"'the State has a statutory

the majority, Brack's testimony shows that purchasers "must duty to maintain the confidentiality of accident reports in its

demonstrate some connection to an underlying accident possession' subject to narrow exceptions' 625 ILCS 5ll1-412

before they can purchase an nnredacted repoft through (West20l8); Arnoldv' Thurstort,24}lll'App' 3d 510'513-14

LexisNexis." But Brack's "belief'and her "understanding" is 0992)'" The contract between SPD and LexisNexis' which'

notevidenceofLexisNexis'spoliciesaboutwlrocanpttrchase as already noted is in the record' places no restriction on

an accident report from LexisNexis. h]deed, SPD's website, LexisNexis and provides none of the privacy protections the

of which we can take judicial notice (Kopttick v. JI' Woode FOIA envisions'

Management Co., 2017 IL App (1st) 152054 , n 2q directs

users who waltt to purchase a traffic accident report to the

LexisNexis website. LexisNexis describes itself as "Your 
fl 46 Cross-Motions for Summary Judgment

go-to source for nationwide access" and its websitc statcs

that not only involved parties, but "collmercial account
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'u 47 Where the parties file cross-motions for summary

judgrnent, they invite the court to decide the issue as a

matter of \aw. Libertlt Mutual Fire Insurance Co' v' St'

Patl Fit'e & Marine Instu'ance Co.,363 lll.App'3d 335, 339

(2005). Nevertheless, the mere filing of cross-motions does

not preclude a determination that triable questions of fact

exist. Srale F-arm Muttral Automobile Insurance Co' v' Coe,

361 lll. App. 3d 604,607 (2006). A reviewing court has the

power to reverse a summary judgment order, including cross-

motions for summary judgrrent, where the record indicates

that a material question of fact exists. 1d.

tf 53 Moreover, the majority does not follow the existing

nrle of law set forth in Lieber-Ihal "[v]oluntary disclosure

in one situation can prech.rde later claims that records are

exempt from release to someone else." Lieber, 176 lll'
2d at 413. As noted, the majority attempts to distinguish

Lieber by asserting that SPD was mandated to provide

accident reports to the State but does not acknowledge SPD's

voluntary act of separately contracting with LexisNexis to

allow the company to sell unredacted reports to the public

for a profit. This conduct falls squarely under the holding in

Lieber. A decision that conflicts with established precedent'

at minimum, constitutes an attempt to modify existing law,

and obligates publication.

u 54 I propose the Supreme Court consider amending Rules

23(a) inthe same way it recently amended Rule 352' See Ill'

S. Ct. Rule 352(a) (eff. July 1,2018). Now Rule 352 requires

oral argument at the l'equest of one justice on the panel' Rule

23(a) should require publication as an opinion at the request

ofonejustice on the Panel.

fl 55 I have written on this issue before. Ironically, I am forced

to rely on an unpublished order to help explain my previous

thoughts about unpublished orders. I consider it contrary to

the purpose of appellate review that a dissent rejecting the

result or rationale can be relegated to precedential oblivion,

as I explained in Snow & Ice, Inc. v. MPR Management,

Inc., 2017 IL App (lst) 151706-U, 111 27-53 (Hvman,

P.J., concutting in part and dissenting in part)' Whatever

persuasive value a dissent may have on future litigants and

courts evaporates as an unpublished order.

fl 56 There are no pragmatic impediments 10 amending Rule

23(a). Most likely, the presence of a dissent might split the

panel on the question of publication. In the First District

during 2018, dissents appeared in l5 of 331 opinions (4'5%)

and27 of 1162 Rule 23 orders (2'3%). Vhile sometimes a

dissenter prefers that the majority ruling renrain unpublished,

even if every unpublished order with a dissent had been

published, the total number of published opinions would

have increased just 8%. I do not perceive this slight number

burdening either counsel or the courts \vhen researching

the proper disposition of a given argnment. Nor would the

addition of a few tnore Rule 23 orders without dissent have

much impact on the nttmber of opinions issued, considering

that tlisagreelllents occtlr occasionally, although enough to

necessitate a Rule change.

fl 48 This couft has held that the "waiver rule must

not be mechanically applied whenever there is disclosure

of infonnation but, rather, requires consideration of the

circurnstances related to the disclosure, including the

purpose and extent of the disclosure, as well as the

confidentiality surrounding the disclosure ." Chicago Alliance

for Neighborhoocl Safety v. City of Chicago, 348 Ill' App'

3d I 88, 202 (2004). The record before us shows that

material questions of fact exist as to LexisNexis's policies in

providing accident reports to third parties and protecting the

confidentiality of the subjects of those reports.

*g fl 49 I would reverse the trial court order granting

summary judgment for SPD and remand for further

proceedings.

fl 50 Designation as Non-precedential Order

ll 51 Rule 23(a) allows for publication when a majority of

the panel concludes that a decision either "establishes a new

rule of law or modifies, explains or criticizes an existing rule

of law" or when "the decision resolves, creates, or avoids an

apparent conflict of authority within the Appellate Court'" Ill'

S. Ct. Rule 23(a)(l)-(2) (eff. Apr. 1,2018). This case should

have been published as an opinion under Supreme Court Rule

23(a) (eff. Apr. 1,2018) because it meets one of the Rule's

criteria.

U 52 The majority establishes a new rttle of law, satisfying

a Rule 23(a) criterion for publication. Under the majority

opinion, a governlnent entity, like SPD, that is required

to disclose information to the State, can release private

information to a third party who sells it, yet deny access to the

same infotmation under a FOIA request. Neither the FOIA

nor any prior llfinois court has so held' as eviderrced by the

lack of citations to authority in the rnajority opinion'
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*10 fl 57 Alternatively, the court could eliminate

unpublished opinions, as sonle states have done. See

Brandon Harrison, Extr"a! Extra! Arkansas's Iligh Court

Announced T\uo Changes That Wll A/fect Thousands oJ

Attorneys,44 Ark. Law.26,26 (2009) (Arkansas Supreme

Courl Supreme Court does away with distinction between

unpublished and published opinions, making all appellate

rulings precedential). Or, like a majority of states, allow

unpublished opinions to bs cited as persuasive authority.

See Sara J. Agne, A People's History of The Citation of
Memorandum Decisions in Arizona,5l Ariz. Atty 48 (2015)

(noting that more than 30 states permit citation to unpublished

decisions as persuasive authority). See also, Out of Cite, Out

of Mind: Navigating The Labyrinth That Is State Appellate

Courts' Unpublished Opinion Practices,45 U. Balt. L. Rev.

561 (2016) (classifying citations rules in 50 states and the

District of Columbia). Yet another possibility, as noted, is

allowing a dissenter to override the rnajority's choice of
issuing a Rule 23 order. Any of these options would be

preferable to a split decision dictating the result.

u 58 On precedent, Lord Mansfield famously obserued, "The

reason and spirit of cases make law; not the letter of particular

precedents." Fisher v Prince,3 Bum. 1362, 1364 (1762). But

unless issued as a Rule 23(a) opinion, neither the reason nor

the spirit of a case rnakes law in lllinois. At least, the say

of a single panel member should be enough to preserve "the

reason and spirit ofcases."

All Citations

Not Repofied in N.E. Rptr.,2020IL App (1s0 l9l13l-U,
2020wL 6151491

Footnotes
'l Defendant's motion to dismiss argued, in part, that defendant did not have the legal capacity to be sued because it was

merely a division of the Village of Schaumburg. The circuit court disagreed and concluded that defendant is a "public

body" for the purposes of FOIA. Defendant does not challenge the circuit court's conclusion on appeal.

2 The State has a statutory duty to maintain the confidentiality of accident reports in its possession, subject to narrow

exceptions. 625 ILCS 5111-412 (West 2018); Arnold v. Thurston,240lll. App. 3d 570,573-74 (1992).

Hnd of Docutngnt (c) 2021 ihc*'rsrn lt**t+rs. No claim to originei U.S.
Government Works.
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FILED September 2r, 2o2o

Appeal from the Circuit Court of Champaign County, No

09CF1438, Honorable Heidi N. Ladd, Judge Presiding.

ORDER

ruSTICE HARRIS delivered the judgment of the court.

*l fl I Held: The n'ial court did not eff by

denying defendant's rnotion for leave to file a successive

postconviction petition.

fl 2 In May of 2018, defendant, Kevin E. Heningway, pro se

filed a motion for leave to file a successivc postconviction

petition, which the trial court denied. Del'endant appeals,

arguing he demonstrated cause and prejudice as required to

file a successive postconviction petition. We affirm.

fl 3 r. BACKGROUND

!f a On August 18, 2009, the State chargecl defendant with

armed robbery with a firearm (720 ILCS 5/i8-2(a)(2) (West

2008)). The cause proceeded to ajury trial.

fl 5 At trial, the State adduced the following flrcts. Terri Herbst

was an employee at a McDonald's restaurant in Charnpaign

where her duties included taking cash deposits front the

restaurant to the bank. Before any cash deposits were removed

fi'om the building, the currency was divided by denornination

and "bundled" "[w]ith a rubber band." At approximately

l1 a.rn. on August 17, 2009, Herbst exited the McDonald's

restaurant with that day's cash deposit, estimated to be

"[b]etween two thousand and three thousand" dollars. As

Herbst neared her car, a man approached her and demanded

she "[h]and [him] [the] money." The man pointed a black,

semi-automatic handgun at Herbst, who refused to give up the

money. Eventually, Herbst's assailant struck her on the head

with the handgun, pushed her down, grabbed the deposit bag,

and fled.

fl 6 Soon after the assault, a man wearing clothes matching the

description given by Herbst was spotted near the McDonald's

restaurant entering "a gold car or a gold-colored car." The

police were provided the car's license plate number and

drove to the address of the car's owner a short time later.

A few minutes after the police arived at the address, a

gold-colored car also arrived. Defendant and two others

exited the vehicle. Police searched defendant and found in

his possession "four different bundles of curency that were

bundled with rubber[ ]bands, in addition to a small amount of
change and some other miscellaneous items." Two bundles of
currency in defendant's possession contained one-dollar bills,

another bundle contained twenty-dollar bills, and the fourth

bundle contained a mixture of five and ten-dollar bills. The

value ofthe currency police found in defendant's possession

was approximately $1900. The police searched the gold-

colored car and discovered a black, semi-automatic handgun

and a receipt from Sprint that had been printed at 1 I ; l7 a.m.

that morning which documented that defendant had paid his

$297 cellphone bill in cash.

fl 7 Defendant was taken to the Charnpaign Police Department

and questioned. Although defendant initially stated he was not

involved in the robbery, he later gave a recorded statement in

which he confessed to the crime.

ll 8 During the State's case-in-chief, only two witnesses who

observed Herbst being robbed were able to identify defendant

as her assailant. The first witness, Jason Townsend, testified

he observed a man "run[ ] up, and he pulled up a bandana, and

he had a gun in his hand **x fand he] grabb[ed] the [money]
bag and point[ed] [the gun] at [Herbst]." Townsend clarified

the assailant's face was not covered the entire time Townsend

observed hirn but that "he pulled up the bandana" as he

approached Herbst. Townsend testified he "g[o]t a chance
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to look at [the] person's face as he was running up towards

IHerbst]" and provided an in-court identification of defendant

as the person who assaulted Herbst. Sarah Adamson also

identified defendant as Herbst's assailant. Adamson testified

she was in the drive-thru at McDonald's when she observed

a "young, black gentleman" enter the McDonald's parking lot

with "a black bandana across his face." Adamson watched

the man as he "pull[ed] a gun out of his pocket[,] ***

approach[ed] [a] woman in the parking lot[,]" and "started

struggling" with the woman. Adamson testified defendant

was the man she observed, explaining that although the

assailant had a bandana over his face when Adamson saw him,

defendant "fit[ ] what [she] remember[ed]."

*2 n 9 The jury convicted defendant and the trial court

subsequently sentenced hirn to 38 years in prison. Defendant

later filed a rnotion to reconsider sentence which the trial courl

granted, reducing defendant's sentence to 35 years.

U 10 Defendant appealed his sentence, arguing the trial court

erred in imposing certain ftnes. People v. Hemingway,20ll
IL App (4th) 100701-U, fl 4.We remanded for the trial court

to make specified adjustments to the amount of defendant's

fines but other-wise affimed the court's judgment. Id. n22.

tl 1 I On August 9, 2012, defendant pro se flrled a petition for

postconviction relief pursuant to the Post-Conviction Hearing

Act (Act) (725 ILCS 51122-1 et sect. (West 2010)). In his

postconviction petition, defendant alleged: (l) the video of
defendant's confession, which had been played at trial, was

'1he fruit of an illegal arrest"; (2) trial counsel "failed to file

a pre-trial nrotion to quash arrest and suppress evidence";

(3) "appellate counsel was ineffective for not raising the

argument that trial counsel was ineffective for not filing a

pretrial motion to [quash] anest and suppress any evidence";

and (4) trial counsel erred by "not putting [defendant's]

alibi witness on the stand." On October 22, 2012, the trial

court disrnissed defendant's postconviction petition, finding it
"fail[ed] to state the gist of a constitutional claim" and was

"frivolor.rs and patently withor"rt merit."

ll 12 Defendant appealed the trial court's dismissal of his

postconviction petition. On appeal, defendant argued "(1) his

trial counsel rendered ineffective assistance in the jury trial

by failing ttr call an alibi witness, Tiffany Steele, and (2)

his appellatc connsel rendered ineffective assistance on direct

appeal by farling to argue that the sentence was excessive."

People v. llentingtcry, 2014 IL App (4th) 121039, ll I,
l4 N.E.3d 1238. We initially rejected both of defendant's

contentions. See id ll 33. Howevel', at the direction of
our supreme court, we later vacated our judgment and

reconsidered deferrdant's clairns. People v. Hemingwalt, 2016

IL App (4th) 121039-UB, ll 3. We ultirnately ren.randed

defendant's case for the trial court to conduct further

proceedings on whether trial counsel should have called

Tiffany Steele as an alibi witness. Id. 11 4. Regarding

defendant's second claim, we wrote "ft]here is some question

of whether the pro se petition can be reasonably interpreted

as raising fan excessive sentence] claim[ ]" and, on remand,

"the appointed postconviction counsel Icould] raise that claim

more explicitlyf ] in an amended petition, if he or she sees fit
to do so." Id. n 15.

tl 13 On remand, defendant's appointed postconviction

counsel filed an amended postconviction petition and a

certificate pursuant to Illinois Supreme Court Rule 65 l(c)
(eff. Feb. 6,2013).ln the amended petition, defendant alleged

trial counsel had been ineffective for failing to call Tiffany

Steele as an alibi witness, trial counsel had been ineffective

for objecting to ajury request to review certain evidence, and

the trial court had erred in denying the jury's request to review

certain evidence. The arnended petition did not include an

allegation that appellate counsel was ineffective for failing to

challenge defendant's sentence.

*3 fl 14 The trial courl conducted an evidentiary hearing on

defendant's amended postconviction petition. In support ofhis

claims, defendant testified on his own behalf and presented

the testirnony of Tiffany Steele. The State presented testirnony

from defendant's trial counsel. During the State's examination

of defendant's trial counsel, the following colloquy occurred:

"Q. When you took over fdefendant's] case, did you have

an opporlunity to review all the disclosure materials, police

reports and other evidence that was provided to you?

A. Yes

Q. That included police reporls, included audio video

recordings ofthe defendant's staternent and so on?

A. Yes.

Q. Did you have adequate tirne to go over those items?

A. Yes,I did.

Q. Did you review those items witl.r yor.rr client, Mr
llemingway?
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A. Yes."

At the end of the hearing, the court denied defendant's

postconviction petition.

'u 15 Defendant appealed the denial of his postconviction

petition, arguing postconviction counsel acted unreasonably

by failing to include in the amended petition a claim that

"(l) trial counsel had rendered ineffective assistance in the

jury trial by failing to impeach Townsend and Adamson

with their prior statements to the police that they would be

unable to recognize the robber, and (2) appellate counsel had

rendered ineffective assistance on direct appeal by failing to

challenge the 35-year prison sentence as excessive." People

v. Hemingway, No. 4- 1 7-00 1 1 (2017) (unpublished summary

order under lllinois Supreme Court Rule 23(c)). We rejected

both of defendant's claims, finding postconviction counsel

was not obligated to include either allegation in the atnended

petition because defendant had failed to include them in his

original petition..Id

fl l6 Subsequently, defendantpro se fled a motion for leave to

file a successive postconviction petition in which he asserted

two claims relevant to this appeal. Defendant's first claim

was that trial counsel was ineffective for "failing to impeach

State[']s witnesses Jason Townsend and Sarah Adamson

with their prior statements to detectives." Defendant alleged

there was both "cause for [his] failure to raise [this]
claim[ ] *** in [his] previous fpostconviction] petition" and

"prejudice resulting from the failure to bring the clairrs

earlier." Regarding cause, defendant argued he had been

unable to raise this contention in his original or amended

postconviction petition because he did not "obtain[ ] [the]
police reports which contain[ed] [the] evidence [until] after

[his] postconviction [petition] was already filed," "had no

actual knowledge of the statements contained in the police

[report] until [he] received [the] police reports and leamed

of [the] violations," and postconviction cor.tnsel "refused

to include the claims in the amended petition." Defendant

included in his motion letters he had sent to the trial

court requesting access to documents relevant to his case.

Defendant also included in his motion letters he had received

from his appellate counsel and the appellate court explaining

to defendant why they could not provide him with docutnents

relevant to his case. In one such letter dated January 18,

20'12, the Fourth District appellate court clerk inforrned

defendant that if he wantcd acccss to "discovery rraterial,

witness and police statetnents, and transcripts of recorded

statements," he would have to "make [his] request to the

police agency directly and/or the Circuit Court Clerk in

Charnpaign County." On February 21 ,2014, defendant issued

a Freedom of Information Act (FOIA) (5 ILCS l40ll et seq.

(West 2012)) request to the City of Charnpaign for records

relating to his case. His request was granted several days later.

*4 n l7 Defendant's final claim included in his motion, and

the only other claim relevant to this appeal, stated, in its
entirety:

"Also[,] postconviction counsel was ineffective, or highly

unreasonable and was not working in the best interest

of the defendant, when she failed to raise the issue of
excessive sentencing. She knew of[the] issue[ ] butrefused

to raise it [because she was] ineffective, neglectful, and her

assistance fell way below a reasonable level ofassistance."

lf 18 The trial court later denied defendant's motion, finding

defendant "failed to meet the cause and prejudice test for leave

to file a successive postconviction fpetition]."

fl l9 This appeal followed.

fl 20 rr. ANALYSTS

ll 21 On appeal, defendant argues he demonstrated cause and

prejudice as required to file his successive postconviction

petition. We review the trial court's judgment de novo andmay

affirm the court's judgment on "any basis supported by the

record if the judgment is correct." People v. Green,2012 IL
App (4th) 101034,1130,970 N.E.2d 101.

I22 "The Act provides a procedural mechanism in which

a convicted criminal can assert that there was a substantial

denial of his or her rights under the Constitution of the United

States or the State of Illinois or both, in the proceedings that

resulted in his or her conviction." People v. Gayden, 2020

IL 123505, fl 39. A defendant commences a postconviction

proceeding under the Act by filing a petition for relief in the

trial cotrrt. 725 ILCS 51122-l(b) (West 2010).

fl 23 Only a single petition for postconviction relief may be

filed under the Act without leave of court.ld. S 5-122-1(I).

"Leave of court rnay be granted only if a petitioner

demonstrates cause for his or her failure to bring the

claim in his or her initial post-conviction proceedings and

prejr"rdice results from that failure. For purposes of this

subsection (f): (l) a prisoner shows cause by identifying

an objective factor that impeded his or her ability to
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raise a specific claim during his or her initial post-

conviction proceedings; and (2) a prisoner shows prejudice

by demonstrating that the claim not raised during his or her

initial post-conviction proceedings so infected the trial that

the resulting conviction or sentence violated due process."

Id.

Leave of court to file a successive petition should only be

granted where a defendant establishes both prongs of the

cause-and-prejudice test. People v. Davis,2014tL I 15595, fl

14, 6 N.E.3d 709.

n24 A.Ineffective Assistance of Trial Counsel

![ 25 Defendant first argues he established cause and prejudice

with respect to his ineffective assistance of trial counsel

claim and, therefore, should be permitted to file a successive

postconviction petition raising that claim. Defendant argues

trial counsel provided ineffective assistance by "fail[ing]

to impeach the State's star witnesses' identification of

[defendant] as the offender." In support of his claim,

defendant points to the following statements contained in the

police reports he received in response to his FOIA request'

In one report, Townsend is reported to have stated he "didn't

notice if the [black male] had [a] bandana over his face

when he first ran by [Townsend's] drive[-thru] window" and

he "would not be able to identify the suspect." In another

repoft, Adamson is reported to have stated "[s]he did not think

she could recognize [Herbst's assailant] again." According

to defendant, he established cause for his failure to raise

this clairr in his first postconviction petition because he was

"unaware of the witnesses' prior statements until after he

obtained [the]police repofis on March 13,2014;'Defendant

argnes he established prejudice becattse "the identification

testimony was a crucial piece of the State's case."

*5 ll 26 Contrary to defendant's assefiion, he has not

established cause for his failure to assert this ineffective

assistance of trial cottnsel clairn in his initial postconviction

petition. Although defendant clairrs he was ignorant of the

contents of the police reports r'rntil March of 2014, the record

demonstrates defendant reviewed the police reports before

he even went to trial. During the evidentiary hearing on

defendant's postconviction petition, defendant's trial counsel

testified she both "review[ed] all the disclostrre materials'

police reports[,] and other evidence" that had been provided to

lrer and "review[edJ those itents u,ith [de/bndart'/" (L'rrphasis

added.) Accordingly, deferrdant was aware of thc statcments

made by Townsend and Adamson long before he filed his

i nitial postconviction petition.

|Jl27 Evenassutning, arguendo,that defendant was unaware of

the statements recorded in the police reports until after he filed

his initial postconviction petition, defendant failed to explain

why he delayed so long to acquire the records. Defendant was

informed in January of 2012 that to obtain his police repofts'

he would have to request them from the Champaign Police

Depaftment, yet defendant inexplicably w aited over two yeats

before he issued a FOIA request for his records from that

agency. That defendant did not obtain the police reports until

after he filed his initial postconviction petition is attributable

solely to his own inaction and, therefore, does not qualify as

an objective factor that impeded him from raising his claim

earlier. See People v. Ortiz, 235 lll. 2d 319, 329, 9 19 N.E.2d

941,941 (2009) (stating an objective factor is "extemal" to

the defense).

fl 28 Even if defendant could establish cause, he cannot

establish he was prejudiced by trial counsel's failure

to impeach Adamson and Townsend in light of the

overwhelming evidence against him. At trial, the State

established defendant had access to a handgun that matched

the description of the weapon used by the assailant' was in

possession of currency organized and bundled in the same

way as the money taken from Herbst and in the amount

estimated to have been taken from Herbst (less the amount

defendant spent paying his bill), and confessed to robbing

Herbst. Considering the totality of the evidence against

defendant, even if defense counsel had impeached Adamson

and Townsend, we cannot say a reasonable probability exists

that defendant would have been acquitted.

Jl 29 Because defendant failed to establish cause and prejudice

necessary to excuse his failure to include this claim of

ineffective assistance of counsel in his first postconviction

petition, the trial court did not elr in disrnissing his motion to

file a successive postconviction petition'

fl 30 B. Ineffective Assistance of Appellate Counsel

tl 3 I Defendant next argues he established cause and prejudice

sufficient to file a successive postconviction petition asserting

that he received ineffective assistance of appellate counsel.

This is a different clairn frorn the orre defendant raised

in his motion for leave to file a successive postconviction

petition. In his motion, defendant argued po.stcortvictiott
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cotmsel was unreasonable for failing to argtte in his amended

postconviction petition that appellate counsel should have

raised an excessive sentence clairn in defendant's first appeal.

Because defendant's motion did not include a claim of
ineffective assistance of appellate counsel, he has forfeited

review of this issue. See People v. Jones,211 lll. 2d 140,

148, 809 N.E.2d 1233, 1239 (2004) (matters not raised in

postconviction petition may not be argued on appeal). Even if
defendant had included his allegation against postconviction

counsel in this appeal, his claim would still be barred

because defendant already raised that issue in his appeal

from the trial court's denial of his amended postconviction

petition. See People v. Blair,215 Ill. 2d 427, 443,831

N.E.2d 604, 615 (2005) ("The doctrine of res judicata

bars consideration of issues that were previously raised and

decided on direct appeal."). As noted above, in that case,

we found postconviction counsel was not required to include

the excessive sentence claim against appellate counsel in

the amended petition because defendant did not include the

claim in his original petition. People v. Hemingway, No.

4- I 7-001 1 (2011) (unpublished surnmary order under Illinois

Suprerne Court Rule 23(c)). Accordingly, we decline to

review defendant's second contention of error.

n32I-II. CONCLUSION

*6 fl 33 For the reasons stated, we affirm the trial court's

judgment.

fl 34 Affimed.

Justices Turner and Cavanagh concurred in the judgment.

All Citations

Not Repofted in N.E. Rptr., 2020 IL App (4th) 180600-U,

2020wL 5628682
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*l I I Held: The circuit court's denial of petitioner's request

for civil penalties was not against the manifest weight of the

evidence.

I 2 ln December 2018, petitioner, Vincent Carter, filed

pro se a complaint for mandamtrs (735 ILCS 5114-101 et

seq. (West 201S)) against respondent, John Baldwin, in his

official capacity as Director of Corrections, in Sangar.non

County case No. l8-MR-1008 (hereinafter case No. 1008).

The court file also contains a petition for declaratory relief,

but we do not address it because petitioner does not even

nention it in his brief. Petitioner's ntandctnas complaint

sought injunctive and declaratory relief, punitive datnages,

and civil penalties under section l1(i) of the Freedorn of

Inforrnation Act (FOIA) (5 ILCS 140/ll0) (West 2018))

for rcspondcnt's failure to sufficiently respond to petitioner's

FOIA request for the Board's recommendation guidelines for

sex offenders on mandatory sr.rpervised release (MSR). In

Appeal from the Circuit Court of Sangamon County, Nos.

18MR1008, 19MR64, Honorable Rudolph M. Blaud Jr.,

Judge Presiding.

fl 5 r. BACKGROUND
ORDER

JUSTICE TURNER delivered the judgment of the court. '!J6 A. Case No. 1008

April 2019, respondent filed a combined rnotion to dismiss

under sectiort 2-619.1 of the Code of Civil Procedure (735

|LCS 512-619.1 (West 20lS)). Aftera May2019 hearing, the

Sanganron County circuit court granted respondent's motion

to dismiss, disrrissed the cause with prejudice, and found

petitioner was not entitled to civil penalties.

fl 3 In January 2019, petitioner ftled pro se another complaint

for mandamus against respondent in Sangamon County case

No. l9-MR-64 (hereinafter case No. 64), again seeking

injunctive and declaratory relief, punitive damages, and civil

penalties under section 11O. In this complaint, petitioner

alleged respondent failed to sufficiently respond to his FOIA

reqllest seeking records related to the water contamination

at the Dixon Corectional Center. In April 2019, respondent

filed a section 2-619.1 motion to dismiss. After a May

2019 hearing, the circuit court granted respondent's motion

to dismiss, dismissed the cause with prejudice, and found

petitioner was not entitled to civil penalties.

fl 4 Petitioner appeals pro se both judgments, asserting

the cilcuit court erred by failing to award him mandatory

civil pcnalties based on respondent's failure to comply with

petitioner's FOIA requests. We affirm.

fl 7 The following are the factual allegations in petitioner's

December 2018 mandarnus petition. Petitioner was an inmate

in the Dixon Correctional Center. On September 19, 2018,

petitioner submitted a FOIA request that stated the following:

" 'A copy of "The [Board] Recommendation Guidelines

for Ser Offenders that are MSR approved for releas

Two dlys later, the Departrnent of Corrections (Department)

responded with the following: " '[The Departrnent] does

not maintain or possess records responsive to your request.'

" Petrtioner was not satisfied with the Department's

respouse becanse Dana Thompson, a Department field

servicc representative, stated Dixon Correctional Center field

servicc rcpresentatives used the Board's guidelines. Petitioner

attacht'd Thompson's September 14,2018, memorandum to

his conrplaint. In the memorandum, Thotnpson noted " 'no

computer/internet access' " was a standard recommendatiotr

for ali sex offenders per the Board's recotnmendation

guidelrnes provided to him by the Board. According to

Thonrpson, the Board's recornmendation guidelines told
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Thornpson what he had to recomrnend, but the Board was the

one who actually imposes it. Thornpson had no choice in the

matter.

'<2 u 8 On October 4, 2018, petitioner filed a request

for review of the Department's response with the Attorney

General's public access committee (PAC). The PAC

responded on October 19,2018. The response was based upon

the materials petitioner submitted and pursuant to section

9.5(f) of FOIA (5 ILCS 140/9.5(f) (west 2018)), which
permits the Attomey General to exercise discretion to resolve

the request for review. Petitioner did not set forth the contents

of PAC's response in his complaint.

Jf 9 On December 8, 2018, petitioner filed his mandamus

complaint, which requested injunctive and declaratory relief
in the form of compelling the Depaftment to provide records

responsive to petitioner's FOIA request, particularly, the

document relied upon by Thompson, which contained the

standard recommendations for all sex offenders. Petitioner

also requested punitive damages and mandatory civil
penalties because the Department willfully and intentionally

failed to comply with FOIA or otherwise acted in bad faith.

fl l0 In April 2019, respondent filed a section 2-619.1motion
to dismiss, asserting (l) respondent was not a proper party

to this action, (2) the documents had already been provided

to petitioner and thus his FOIA request was moot, and

(3) petitioner's request for civil penalties failed to state a

claim. Respondent filed a memorandurn in support of his

motion to dismiss, to which he attached the following: (l)
the affidavit of Lisa Weitekamp, the Department's FOIA
officer; (2) petitioner's September 19, 2018, FOIA request;

(3) e-mails by Deparlment employees regarding petitioner's

FOIA request; (4) the Department's September 2l ,2018,
response; (5) Thompson's memorandum: and (6) the Attorney

General's April 5, 2019, letter providing petitionel with the

guidelines mentioned by Thompson. In response, petitioner

filed a motion for leave to arnend his complaint, seeking

to nalne the Depafinrent as the respondent instead of the

Director of Corrections and add the Attorney General as

a respondent. Petitioner admitted he had been provided

with the documents he had originally sought. However, he

contended the issue of whether the Dcpartment's failnre to

provide the requested documents was li illful and intentional

or otherwise in bad faith was not moot. I)etitioner attached the

following documents to his motion for leave to arnend: (1)

his September 13,2018, letter to Thornpson; (2) Thompson's

memorandum; (3) petitioner's request for PAC review; and (4)

PAC's response to petitioner's request, which found no further

inquiry was warranted.

fl 11 On May 28,2019, the circuit cor.rrt held a hearing on

respondent's motion to dismiss. A report of proceedings for
the hearing is not included in the record on appeal. On June 3,

2019, the court entered a written order granting respondent's

motion to dismiss and dismissing the cause with prejudice.

The courl further found "[the Deparlment] did not willfully
and intentionally violate FOIA and as such, [petitioner] is not

entitled to civil penalties."

fl 12 On lune 24,2019, petitioner filed a timely notice of
appeal in sufficient compliance with Illinois Supreme Court

Rule 303 (eff. July 1,2017). Thus, this court has jurisdiction

of petitioner's appeal under Illinois Supreme Courl Rule 301

(eff. Feb. l,1994). On appeal, this court docketed the appeal

as case No. 4- I 9-041 3.

fl 13 B. Case No. 64

fl l4 The following are the factual allegations in petitioner's

January 2019 mandamus petition On August 8, 2018,

petitioner submitted a three-part request under FOIA,
seeking records related to water contamination at the Dixon
Correctional Center in January and February 2016. On August

76, 2018, petitioner received a response that denied two of
the parts and stated, "[the Deparlment] does not possess

or maintain records responsive to this request." Petitioner

was not satisfied with the Department's response because he

knew other inmates had received some documents that the

Depafiment was claiming it did not possess or maintain.

*3 fl 15 On August 21,2018, petitioner sought review of the

Department's denial of his request with the PAC. The PAC

responded on September 5,2018. The response was based

upon the materials he submitted and pursuant to section 9.5(f)

of FOIA (5 ILCS 14019.5(f) (West 2018)), which permits

the Attorney General to exercise discretion to resolve the

request for review. The PAC deterrnined no further inquiry
was warranted and closed the case.

fl 16 In his January 2019 mandcurras complaint, petitioner

requested injunctive and declaratory relief in the form of
compelling the Department to provide records responsive

to petitioner's FOIA request. Petitioner also requested

punitive dan-rages and rnandatory civil penalties becanse the
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Depaftment willfully and intentionally failed to comply with

FOIA or otherwise acted in bad faith.

fl 1 7 In April 20 19, respondent filed a section 2-619 .l rnotion

to dismiss, asserting (1) respondent was not a proper party

to this action, (2) the Department did not possess records

responsive to petitioner's request, (3) petitioner's request for

test results and notices was moot, and (4) petitioner's request

for civil penalties failed to state a claim. In his memorandum

in support of his motion to dismiss, respondent attached

the following: (1) the affidavit of Joel Diers, a Depafiment

attorney who assisted with reviewing and fulfilling FOIA

requests, (2) petitioner's August 8,2018, FOIA request;(3) a

January 10,2016, incident report about a complaint of rusty

water by Dennis McCoy; (4) a January 10,2016, incident

report about a complaint of yellow water by Dennis Nauman;

(5) e-mails between Department employees about the water

softener issue; (6) PDC Laboratories, Inc. analytical results

on water samples from the Dixon Correctional Center in

March 2016; (7) documents showing the flushing of faucets

in January 2016;(8) a January 2016 coliform analysis report

on the u,ater at the Dixon Correctional Center by the Illinois

Environrnental Protection Agency; and (9) the Department's

August 16, 2018, response to petitioner's FOIA request' In

response, petitioner filed a motion for leave to amend his

complaint, seeking to name the Department as the respondent

instead of the Director of Corrections. Petitioner admitted

he had been provided with the documents he had originally

sought. However, he contended the issue of whether the

Depafinrent's failure to provide the requested documents was

willful and intentional or otherwise in bad faith was not moot.

He also contended the documents attached to the motion

to dismiss show the Department acted in bad faith when it

claimecl the water at the Dixon Correctional Center was not

tested in January and February 2016.

fl 18 On May 28, 2019,lhe circuit court held a hearing on

respondent's motion to dismiss. A report of proceedings for

the hearing is not included in the record on appeal' On June 3,

2019, the court entered a written order dismissing petitioner's

complarnt with prejudice. The coutl further found "[the

Departnrent] did not willfully and intentionally violate FOIA

and as such, [petitioner] is not entitled to civil penalties."

u 19 On |tne 24,2019, petitioner filed a timely notice of

appeal in sufficient compliance with lllinois Suprerne Cotlrt

Rtrle 3()3 (eff. july l,20ll). Thus, this court has jurisdiction

olpetitioner's appeal urrder Illinois Suprcmc Court Rule 301

(eff. Feb. l,1994). On appeal, this court docketed the appeal

as case No. 4-19-0409. In January 2020, respondent filed a

motion to cousolidate the appeals in these two cases, which

this conrt granted on February 4,2020.

fl 20 rr. ANALYSIS

*4 Jl 2l In this case, the circuit court denied both of

petitioner's requests for civil penalties under section llO of
FOIA (5 ILCS 140/llO (West 2018) and dismissed the

mandamus complaints with prejudice. On appeal, petitioner

only challenges the court's denial of his requests for civil

penalties under section I I O which provides, in pertinent part,

the following:

"If the court detetmines that a public body willfully and

intentionally failed to comply with this Act, or otherwise

acted in bad faith, the courl shall also impose upon the

public body a civil penalty of not less than $2,500 nor more

than $5,000 for each occnrrence." 5 ILCS 140/11(i) (West

20 1 8).

In both cases, the circuit court implicitly found respondent did

not willfully and intentionally fail to comply with FOIA or

act in bad faith when it found petitioner was not entitled to

civil penalties.

l22Here,we lack a report of proceedings for the dispositive

hearing in both cases. As the appellant, petitioner "ha[d]

the burden to present a sufficiently complete record of the

proceedings at trial to support a claim of error." Foutch v.

O' B ryant, 99 Il1. 2d 389, 39 1 -92,459 N.E.2d 958, 959 ( I 984).

"Any doubts which may arise from the incompleteness of

the record will be resolved against the appellant." Foutch,

99 ll1. 2d at 392,459 N.E.2d at 959. Based on the record

before us, the circuit court considered only written pleadings

and attachrnents in denying petitioner's request for civil

penalties. In making its detern.rination, the court still had to

resolve factual disputes and make credibility determinations

regarding the Depaltment's actions. As such, we apply the

same standard of review as in Roclt River Times v. Rock/brd

Pubtic School District 205,2012 IL App (2d) 110879, 1l

48, 917 N.E.2d 1216, where the Appellate Court, Second

District, reviewed the circuit cotlrt's factual determination the

respondent did not willfully and intentionally fail to comply

with FOIA or act in bad faith under the manifest weight of the

evidence standard of review. With that standard, a reviewing

court will orrly ovet'tut'tr a factual findir-rg when the oppositc

conclusion is apparent or when the finding appears to be

r ,, 1
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unreasonable, arbitrary, or not based on the eviderrce' Roclc

River Tintes,2012lL App (2d) I 10879' fl 48.

ll 23 Section l1 of FOIA provides, in pertinent part' as

follows:

"(a) Any person denied access to inspect or copy any public

record by a public body may file suit for injunctive or

declaratory relief.

(a-5) In accordance with Section 1l '6 of this Act, a

requester may file an action to enforce a binding opinion

issued under Section 9.5 of this Act." 5 ILCS 140/l I (West

201 8).

With both of petitioner's FOIA requests, the PAC determined

no further inquiry was warranted and closed the case' A

binding opinion was not issued' "The decision not to issue a

binding opinion shall not be reviewable." 5 ILCS 140/9'5(0

(West 2018). Thus, petitioner cannot challenge the PAC's

decisions not to issue a binding opinion by claiming a conflict

of interest within the Attorney General's office.

fl 24 With case No. 1008, petitioner argues the circuit court's

finding the Department did not willfully and intentionally

fail to comply with FOIA or act in bad faith was elroneous

because the requested document clearly existed when he made

his request. Thus, he asserts the Department's search of its

records was unreasonable. Respondent contends the search

was reasonable. We agree with respondent.

*5 fl 25 In her affidavit, Weitekamp explained she sent

petitioner's FOIA request to Alyssa Schafer-Williams' the

manager of the Department's sex offender selvices unit,

because petitioner requested documentation regarding the

guidelines for sex offenders who were approved for MSR

and she believed the sex offender services unit would possess

the requested information. Weitekamp presumed Schafer-

Williams, as the manager of the sex offender services nnit,

would have knowledge regarding the policies' procedures,

and documents the Departnrent possessed on this topic'

Weitekamp stated Schafer-Williams replied, noting nothing

like the requested document existed. A copy of Weitekamp

and Schafer-Williarns's e-mail excllange is attached to

Weitekamp's affidavit. Given Schafer-Williams's response,

Weitekamp responded to petitioner's FOIA reqttest in a

letter stating the Departrnent does not nraintain or possess

records responsive to his reqr'rest' We note petitionel did

not mention Thompson or attach Thompson's memoraudum

to his Septernber 2018 FOIA request. Weitekamp did not

receive any colrlnunicatior.r frorn petitioner after her letter'

The record also does not contain anything indicating the

PAC required infonnation frotn the Department during its

review of the Department's response to petitioner's FOIA

request. Thus, no evidence showed the Departrnent did not

conrply with the PAC. In his December 2018 mandamus

complaint, petitioner mentioned Thompson and attached

his memorandum. Thereafter, Thompson was contacted and

the responsive document, which was a memorandum on

the Board's recommendation gtridelines' was located' The

docurnent was provided to petitioner in April 2019' The

aforementioned facts show a reasonable search on the part of

the Department given the information it had before it' When

additional information was obtained from petitioner, the

responsive document was located and provided to petitioner,

which negates a claim of bad faith. The facts also do not show

an intentional and willful violation of FOIA.

U 26 Regarding case No. 64, petitioner asserts the Department

acted in bad faith by stating it did not maintain or possess

records related to water testing in January and February 2016

because it is refuted by the records submitted by respondent

with his motion to dismiss. Petitioner again assefts the

Department did not conduct a reasonable search. Respondent

argues the search was reasonable and, ifa violation occurred'

its actions were not in bad faith or an intentional and willful

violation of FOIA.

\ 27 ln his August 2018 FOIA request, petitioner sought the

following three things:

"( I ) the toxic; lead and matellic [sic] particle levels found in

Dixon C.C. water source during January 2016 & February

2016.

(2) the cause for the constant influx ofamber colored fiber

particles that ran through the Dixon C.C. water system

during January & February 2016.

(3) a copy of any NOTICES issued to the inmates or

staff (by way of merlo, text, e-mail' etc.) at Dixon C'C'

regarding contarninated water in 2016." (Emphasis in

original.)
In response to the three-part request, the Deparhnent stated it

did not possess or maintain records responsive to petitioner's

first and third requests. As to the second request' the

Depattment provided petitioner with a copy of an e-mail

detailing the problerns observed with the softening units at tlle

Dixon Correctional Center.

i:1 '.'
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fl 28 In his affidavit, Diers explained he had received
previously a FOIA request sirnilar to petitioner's and had

contacted the Department's chief engineer. The chief engineer
had given him numerous documents. Those documents were
attached to Dier's affidavit. As to the first request, Diers
explained he answered the Department did not possess or
maintain records responsive to the request because the water
was not tested in January or Febmary 2016. We note the
water tests in January 2016 refened to by petitioner in his
brief were testing for coliform bacteria and not for the toxic
lead and metallic particle levels. Thus, those documents were
not responsive to petitioner's first request. The Department
did respond to the second request by providing an e-mail
detailing the problems observed with the softening units.
Regarding the third request, Diers noted no notices were
issued to staff or inmates. Diers further stated two incident
reports were filed out related to the water contamination
but he did not believe they were responsive to petitioner's
request. Thus, he responded the Department did not possess or
maintain records responsive to the third request. The incident
reports were also attached to Dier's affidavit. The record
does not contain anything indicating the PAC required any
information from the Department during its review of the
Department's response to petitioner's FOIA request. Thus,
no evidence showed the Department did not comply with
the PAC. The Department then provided the documents it
received from the chief engineer regarding a similar FOIA
request with its motion to dismiss petitioner's mandamus
complaint. In his motion to amend, petitioner acknowledged
he had received all the documents he originally sought. The

above facts demonstrate a reasonable search on the part of
the Department given the specificity of petitioner's request.

The Department provided petitioner with a broader array
of documents regarding the water contamination than he

requested in his August 2018 FOIA request, which negates a

claim of bad faith. The facts also do not show an intentional
and willful violation of FOIA by the Department.

*6 n 29 Based on the facts before the circuit court, we
do not find the court's implicit rulings the Department did
not willfully and intentionally fail to comply with FOIA or
otherwise act in bad faith were against the manifest weight of
the evidence.

fl 30 nI. CONCLUSION

fl 31 For the reasons stated, we affirm the Sangamon County
circuit court's judgments.

fl 32 Affirmed.

Justices Knecht and Haris concurred in the judgment.

All Citations

Not Reported in N.E. Rptr., 2020 IL App (4rh) 190409-U,
2020wL 5253200

Snel sf Oacurn*nt O 2il21 Thom*on Re;ters. No clairn tr: *riginal lJ.$.
Gr:vernment Works.



Fields v. Dennison, Slip Copy (2020)

2o2owL4%3653
Only the Westlaw citation is currently available.

United States District Court, S.D. Illinois.

Deandre FIELDS, +M48598, Plaintiff,

V.

Jeffery DENNISON, Alfonso David, Jane

Doe, and Kimberly Johnson, Defendants.

Case No. zo-cv-zI7-MAB

I

Signed o9lz4lzozo

Attorneys and Law Firms

Deandre Fields, Menna, IL, Pro se.

MEMORANDUM AND ORDER

BEATTY Magistrate Judge:

*1 Plaintiff Deandre Fields, an inmate of the Illinois

Deparlment of Corrections ("IDOC") who is currently

incarcerated at Shawnee Correctional Center ("Shawnee"),

brings this action for deprivations of his constitutional

rights pursuant to 42 U.S.C. $ 1983. He claims that while

incarcerated at Shawnee he has received inadequate medical

and dental care.

The Complaint is now before the Court for preliminary review

pursuant to 28 U.S.C. $ l9l5A.l Under Section 1915A, any

portion of a complaint that is legally frivolous, malicious, fails

to state a claim upon which relief may be granted, or requests

money damages from a defendant who by law is immune from

such relief must be dismissed. 28 U.S.C. $ 1915A(b). At this

jnncttrre, the factual allegations of the pro se Complaint are

to be liberally construed. Rodrigttez v. Plymouth Ambulance

Ser,-.,577 F.3d 816, 821 (7th Cir' 2009).

The Complaint

Fields alleges the following: Prior to incarceration he was

diagnosed with carcliomyopathy, a hearl disease which causes

to him to pass out and cxperience blackouts, headaches, hearl

palpitations, and extreme dizziness. (Doc' I' p. 9, p' l6)'

Since his arrest in 2013, he l.ras received inadequate treatment

and care for his condition. (ld. at p.9). On November 13,

2014, Fields was transferred to Shawnee, where he was not

interviewed or treated for his cardiomyopathy, despite that

his medical records included inforrnation that he suffered

from headaches and a heaft problem. (Id. atp.1l, l8)' On

March 10, 2015, during an initial interview prior to a teeth

cleaning, Fields disclosed his health history to Jane Doe,

a dental hygienist. (ld. at p. 11-12). Jane Doe immediately

went to the health care unit and asked the medical doctor,

Alfonso David,2 if cardiomyopathy would prevent her from

cleaning Fields's teeth. The medical doctor responded that

"cardiomyopathy" was not a real word or a serious condition

that required medical attention' Both the medical doctor and

Jane Doe accused Fields of lying. (Id. at p. l2). Jane Doe told

Fields that if he lied to her again. he would find himself in

serious trouble. (Id. atp. I 3). Out ofprecaution, however, Jane

Doe postponed the teeth cleaning and requested for the doctor

to send for Field's medical records from Loyola Hospital,

where he was treated prior to incarceration, Cook County Jail,

and Stateville Correctional Center. (Id. at p. 9, l3). Fields

signed a release form for his rnedical records, but the records

were not reviewed until eight months later, around November

2015. During that time, Fields had to wait for adequate dental

hygiene care. (Id. at p. 15).

*2 Because he did not receive any cardiopathy treatment, his

condition worsened and he was unable to "physically operate

during the course of any normal day[.]" (Id' at p. l8). Fields

would experience vertigo and blackouts and fall, injuring

himself in his cell. (Id.).Dt. David also refused to issue a low

bunk permit to Fields. (ld. atp.19,21).

In February 2019, during a routinc asthma clinic visit, Fields

described his condition and symptoms to Nurse Practitioner

Tammy. (ltt. atp.20). Tarnmy reviewed his medical records

and arranged for him to be sent to an outside specialist the

sarne clay. (1d.). Even after being leferred to a specialist, Dr'

David still refuses to provide Fields a low bunk pennit. (1d' at

p.22). Dr. David also does not tinrely schedule Fields for his

treatment with the specialist everv six molrths. (1d'). Fields

suffers from mental anxiety and crnotional distress because

he fears that Dr. David still belier es that he has rnade up his

illness and will not provide him r.r rth adequate treatment. (1d'

alp. 17,19). Finally, Dr. David provides inadequate care in

an attempt to save on costs. (ld. ar p. 17)'

From March 2015 through Dteetrtber 2019, Irields has

repeatedly filed FOIA requests ri itlr the State of Illinois to

1 ,., :i,:i:. -,ti'
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retrieve his medical records, and his requests were either

denied, delayed, or not processed in accordance with state

law. (Id. at p. 15, 22-26).

Preliminary Dismissal

Fields's only allegation against Warden Dennison is that

Dennison violated his rights under the Eighth and Fourteenth

Amendments by acting with deliberate indifference to

Shawnee prison conditions that are under Dennison's direct

superuision. (Doc. l, p. 28). Alleging liability based on

theories of respondeat superior or negligent supervision of
subordinates is not sufficient to establish a claim against an

individual under Section 1983. Wlson v. City of Chi., 6 F.3d

1233, l24l (7th Cir. 1993). Accordingly, the clams against

Warden Dennison are dismissed. Because Fields requests

injunctive relief (Doc. 1, p. 29), Dennison shall remain a

defendant, in his official capacity only, for the purpose of
implementing any injunctive relief that may be ordered.

Furthermore, Fields makes several allegations regarding his

rnedical care while incarcerated prior to arriving at Shawnee

and IDOC systemwide policies and practices. All of these

claims will be dismissed because they are not asserted against

a properly named defendant. See Fed. R. Civ. P.8(a)(2); Bell

Atlantic Corp. v. Twombly,550 U.S. 544, 555 (2007). See

also Myles v. United States,4l6 F.3d 551, 551-52 (7th Cir.

2005) (to be properly considered a party a defendant must be

"specif[ied] in the caption").

Discussion

Based on the allegations in the Complaint, the Court finds it

convenient to designate the following Counts:

Count l: Eighth Amendment claim of deliberate

indifference against Dr. David fbr failing to provide

adequate medical care for Field's heart condition since

his arrival at Shawnee.

Count 2: Eighth Amendment clairn of deliberate

indifference against Jane Doe for delaying Field's dental

cleaning treatment.

Count 3: Eighth Arnendment clairn of crrtel and unusual

punishment against Dr. David and Jane Doe for falsely

accusing Fields of lying about being diagnosed with

cardiomyopathy.

Count 4: Fourteenth Amendrnent due process clairn

against Kirnberly Johnson for delaying, denying, and

improperly responding to Fields's requests for medical

records.

*3 The parties and the Court will use this designation in

all future pleadings and oTders, unless otherwise directed

by a judicial officer of this Court. Any other claim

that is mentioned in the Complaint but not addressed

in this Order should be considered dismissed without
prejudice as inadequately pled under the Twombly

pleading standard.3

Counts I and 2

To prevail on a claim of deliberate indifference to a serious

nredical need, a plaintiff must first show that his condition

was "objectively, sufficiently serious" and that the "prison

olficials acted with a sufficiently culpable state of mind."

Greeno v. Daley,4l4 F.3d 645,653 (7th Cir. 2005) (citations

and quotation marks omitted).

Fields alleges that at least since March 2015, maybe

earlier, Dr. David knew that Fields was suffering from

cardiomyopathy, which Fields clairns had been diagnosed

b1' a physician as requiring treatment in 2013. See Hayes v.

Snvder, 546 F.3d 516, 522 (7th Cir. 2008). Fields did not

receive treatment until 2019, after a nurse practitioner at

Shawnee arranged to have Fields see a specialist. (Doc. I, p.

16, 20). Even after seeing a specialist, Dr. Alfonso has failed

to timely schedule Fields for his treatments at the outside

hospital, which must occur every six months, and has not

issued him a rnedical permit for a low bunk, resulting in

additional injuries. Count I will therefore proceed against Dr.

Alfonso.

Fields claims that after he informed Jane Doe about his

hcafi condition, she rescheduled his dental cleaning out of
precantion. He specifically states that he "was forced to wait

nrore than 8 months to have any form of adequate rnedical

dcntal hygiene performed[,]" and he was deprived of the

right to access dental care. (Doc. l, p. l5). While a dental

conditiorr n-ray be "objectively serious" and the failure to
pr ovide needed dental treatment may rise to the level of
dcliberate indillerence, "there is no established constitutional

right to routine dental care, includirrg teeth cleanirtg." June.s

t Stt'otr,, No. 19-cv-4013-MMM, 2019 WL 5580945, at *3
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(C.D. Ill., Oct.29,2019) (citing Ta.vlor v. Christion,42F.3d
1392 (7th Cir. l99 )). Because Fields does not allege the

denial or delay of treatment for a serious dental problem, only
the "denial of routine dental care[,]" Taylor, 42F.3d at l, he

has not sufficiently stated a constitutional claim. Count 2 will
be dismissed.

Count 3

In general, allegations of verbal abuse and threats are

insufficient grounds for reliefunder Section 1983. See Beal
v. Foster,803 F.3d 356, 358 (7th Cir. 2015) ("[M]ost verbal
harassment by jail or prison guards does not rise to the level
of cruel and unusual punishment."); DeWalt v. Carter,224
F.3d 607, 612 (7th Cir. 2000) ("standing alone, simple verbal
harassment does not constitute cruel and unusual punishment,
deprive a prisoner of a protected liberty interest or deny a
prisoner equal protection ofthe lau's.").

Fields alleges that Dr. David and Jane Doe falsely accused
him of lying about his hearl condition and Jane Doe
threatened to punish him for attempting to share important
medical information on March 10, 2015. (Doc. l, p. l2).
The comments frightened Fields, who was only twenty at the
time, and caused extreme stress. (/d at p. l3). This single
incident of verbal harassment that caused emotional stress is
not the kind of severe harassment that could put fofih a viable
constitutional claim, and therefore, Fields has not sufficiently
alleged an Eighth Amendment claim. Additionally, to the
extent that Fields is claiming that Dr. David and Jane Doe
committed slander and defarned his character (Doc. I, p. 12,

14, 16), these claims are not actionable under Section 1983.

See Batogiannis v. W. Lafayette Cmt.y. School Corp.,454F.3d
742 (7th Cir. 2006) ("there is no constitutional right to be free
of defamation"). Count 3 will be dismissed.

Count 4

*4 Fields alleges that he submirred multiple requests for
his medical records pursuant to the Illinois Freedom of
Inforrnation Act, ("ILFOIA"), 5 ILCS 140/l et seq., and
his requests were either denied, responded to with incorrect
documents, or the responses were delayed in violation of the
statute and the Due Process Clausc

To state a claim under the due proccss clause ofthe Fourteenth
Amendment, a plaintiff rnust establrsh a deprivation of liberty

ol property without due proces.s oJ'law; if the state provides

an adequate remedy, plaintiff has no civil rights clairn. See

Hudson v. Palnter,468 U.S. 5i7, 530-36 (1984). Fields's
constitutional rights are not automatically violated when he is

not provided his medical records in accordance with Illinois
law. See Scruggs v. Jordan,485 F.3d 934,940 (7rl-t Cir.2007)
(due process rights are not violated where access to medical
records is denied as repetitive evidence). Additionally, Fields
has not alleged that the State of Illinois has not provided an

adequate remedy for retrieving the documents in state court.
See lil/ithrow v. Elk Grove Police Dep't Chief Charles Walsh,

2015 WL 9259884, at *3 (N.D. Ill. Dec. 18,2015) ("Simply
because Plaintiff alleges that Defendant violated Illinois law
in refusing Plaintiffs FOIA request does not furnish him with
a basis for invoking federal jurisdiction."). Therefore, the

Court finds that he has not asserted a viable due process claim
regarding the requests of his medical records.

Furthermore, the Court does not have jurisdiction to address

Field's ILFOIA claim. See Plummer v. Godinez, No. 13 C
8253,2015 WL 4910562, at *3 (N.D. Ill. Aug. 17, 2015)
(ruling that an ILFOIA is a "purely state-law claim" and

the court lacked jurisdiction") (citations omitted). If Fields
wishes to compel the release of state agency documents,
he must do so by filing in state courr.5ILCS 140/ll(b)
("suit may be filed in the circuit court for the county where
the public body has its principal office or where the person
denied access resides."). For these reasons, Count 4 will be

dismissed.

Recruitment of Counsel

Fields has filed a Motion for Recruitment of Counsel (Doc.

3), which is DENIED.a Fields discloses that he has attempted
to contact many law offices in an atternpt to recruit counsel
and includes with his motion two letters frorn attorneys
declining representation. Accordingly, he appears to have

rnade reasonable efforts to retain counsel on his own. With
respect to his ability to pursue this action pro se, Fields
indicates that his knowledge of the law is not extensive
enough to handle litigating this case. His limited knowledge
of the law, however, is not unique to him as a pro se litigant
and does not necessarily warrant recmitment of counsel at

this time. Fields's Complaint has sr.rrvived screening and has

demonstrated an ability to construct coherent sentences and

relay infonlation to thc Court. This straightforward case is
currently proceeding on a single claim against one deferrdant
and given the early stage of litigation, it is difficult to
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accurately evaluate the need for assistance ofcounsel' Should

his situation change as the case proceeds, Fields may file

another motion setting forth all the facts that support his

request.

Disposition

*5 IT IS HEREBY ORDERED that the Complaint

survives screening pursuant to Section 1915A' Count I
shall proceed against Dr. Alfonso. Counts 2, 3, and 4

are DISMISSED. Jane Doe and Kimberly Johnson are

DISMISSED from this action, and the Clerk of Court is

DIRECTED to terminate them as defendants. All claims

against Jeffrey Dennison are also DISMISSED, but he shall

remain a defendant in his official capacity for the purpose of

implementing any injunctive relief that may be ordered'

Thc Motion for Recruitment of Counsel (Doc. 3) is DENIED

The Clerk of Court shall prepare for Dr. Alfonso David and

Jeffrey Dennison (official capacity only): (1) Fonn 5 (Notice

of a Lawsuit and Request to Waive Service of a Summons),

and (2) Form 6 (Waiver of Service of Summons). The Clerk

is DIRECTED to mail these fotms, a copy of the Complaint,

and this Memorandum and Order to Defendant's place of

employment as identified by Fields. If a defendant fails to sign

and retum the Waiver of Service of Sttmmons (Form 6) to the

Clerk within 30 days from the date the forms were sent, the

Clcrk shall take appropriate steps to effect formal service on

that defendant, and the Court will require the defendant pay

the full costs of formal service, to the exteut authorized by the

Federal Rules of Civil Procedure.

If a defendant cannot be found at the work address provided

by Fields, the employer shall fumish the Clerk with the

del'endant's current work address, or, if not known, his

last known address. This information shall be used only

fol sending the founs as directed above or for formally

effccting service. Any docurnentation of the address shall be

retirined only by the Clerk. Address infonnation shall not be

rnarntained in the court file or disclosed by the Clerk'

Pursuant to Administrative Order No. 244, Del'endants

need only respond to the issues stated in this Merit Review

Order.

If judgment is rendered against Fields, and the judgment

includes the payment of costs under Section 1915, he will be

required to pay the full amount of the costs, even though his

application to proceed in forma pauperis was granted' See 28

u.s.c. $ lels(fx2xA).

Finally, Fields is ADVISED that he is under a continuing

obligation to keep the Clerk of Court and each opposing party

informed of any change in his address; the Court will not

independently investigate his whereabouts. This shall be done

in writing and not later than 7 days after a transfer or other

change in address occurs. Failure to comply with this order

will cause a delay in the transmission of court documents and

may result in dismissal of this action for want of prosecution'

See Fed. R. Civ. P.4l(b).

IT IS SO ORDERED

Notice to Plaintiff

The Courl will take the necessary steps to notify the

appropriate defendants of your lawsuit and serye them with

a copy of your complaint. After service has been achieved,

the defendants will enter their appearance and file an Answer

to the complaint. It will likely take at least 60 days from

the date of this Order to receive the defendants' Answers,

but it is entirely possible that it will take 90 days or more.

When all of the defendauts have filed Answers, the Court will

enter a Scheduling Order containing irnportant infonnation

on deadlines, discovery, and procedures. Plaintiff is advised

to wait until counsel has appeared for the defendants before

filing any motions, to give the defendants notice and an

opporlunity to respond to those motions. Motions filed before

defendants' counsel has flled an appearance will generally be

denied as premattlre. Plaintiff need not subrnit any evidence to

the Court at his time, unless otherwise directed by the Courl'

All Citations

Slip Copy, 2020WL 4933653

Footnotes,l The Court has jurisdiction to resolve Field's motion and to screell his Complaint in light of his consent to the full

jurisdiction of a magistrate judge and the lllinois Department of corrections' and wexford's limited consent to the exercise
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of magistrate judge jurisdiction as set forth in the Memorandum of Understanding between the lllinois Department of

Corrections, Wexford, and this Court'

2 ln the statement of claim, Fields does not specifically name Dr. David, but makes allegations towards the healthcare unit's

medical doctor at Shawnee, referred throughout the Complaint as "the M.D." (/d. al p. 12). Because in listing Alfonso

David as a defendant Fields describes him as "shawnee Medical Doctor" (Doc. 1 ,p.1,2,27), and the Court is to construe

the factual allegations liberally, as previously mentioned, the court will treat the allegations against "the M'D" in the

statement of claim as made towards Dr' Alfonso David'

3 See TwomblY,550 U.S. at 555'

4 ln evaluating the Motion for Recruitment of counsel, the court applies the factors discussed in Pruitt v' Mote,503 F'3d

647,654 (7th Cir.2007) and related authority'

€nd of Socument
($, ?ilZ1 Thom*on R*ulers. No clain to original U'S'

Oover*ment Works.
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UNPUBLISHED OPINION. CHECK COURT RULES

BEFORE CITING.

NOTICE: This order was filed under Supreme

Court Rule z3 and may not be cited as

precedent by any party except in the limited
circumstances allowed under Rule zg(eXr)'

Appellate Court of Illinois, Third District.

The PEOPLE of the State of

Illinois, Plaintiff-Appellee,

v.

Neil ACKERMAN, Defendant-Appellant.

Appeal No. 3-r8-orBB
I

Order filed August t9,2o2o

Appeal from the Circuit Court of the 12th Judicial Circuit,

Will County, Illinois, Circuit No. 09-CF-334, Honorable

Camren Julia Goodman, Judge, Presiding.

ORDER

JUSTICE WRIGFIT delivered the judgment of the cour1.

*1 fl I Held:The court ered by denying defendant leave to

file a successive postconviction petition.

U 2 Defendant, Neil Acketman, appeals frorn the Will

County circuit court's denial of his motion for leave to file

a successive postconviction petition' Defendant argues the

court eroneously denied his motion because it established

sufficient cause and prejudice to permit the filing of a

successive postconviction petition. We reverse.

fl 3I. BACKGROUND

11 4 At the outset, we note that we have previously described

the facts of defendant's trial in his prior appeals. People

v. Ackerntan. 20ll IL App (3d) 091057-U; and People

v. Acket'tttcrtt, 2014 IL App (3d) 120585. The facts are

limited to those necessary to make a finding on whether the

court properly denied defendant's motion for leave to file a

succcssive postconviction petition.

|j 5 On January 23,2009,while in custody of the Will County

jail for a clrarge of domestic battery, the jail placed defendant

in a two-person cell with Milton Bass. Bass testified that he

and defendant had a conversation where defendant offered to

pay Bass to kill Deanna Musilek, defendant's ex-girlfriend.

Bass testified that he considered defendant's proposition but

ultimately decided against it. On January 24,2009, Bass wrote

a note to jail staff, which indicated that he wanted to talk

to a detective about defendant's mltrder for hire request. On

January 26,2009,Bass spoke with Sergeant Bridget Graham

and Detective Jack Ellingham separately. Bass provided a

list written by defendant of Musilek's place of employment,

a rehabilitation center she used, and her current boyfriend's

address and phone number. On February 10,2009, Bass wore

a wire to audio record his conversation with defendant.

Jf 6 Sergeant Graham testified that while working in the

Will County jail, she received written notification from Bass

reporting that defendant had asked Bass "to kill someone

for him." She testified that the note reflected the date it was

written as January 24,2009. On January 26,2009, Graham

spoke to Bass about his allegation.

tf 7 Detective Ellington testified that on January 26,2009,he

spoke with Bass after Graham notified him of the allegation.

During this conversation, Bass showed him the list written

by defendant with Musilek's information. Later, Ellington

equipped Bass with an audio recording device. He testified

that the device began recording on February 10, 2009. The

State charged defendant with solicitation of murder for hire

on February 11, 2009. 720 ILCS 5-1.2 (West 2008).

fl 8 Following a guilty verdict by a jury the courl sentenced

defendant to 30 years' imprisonrnent. On direct appeal, we

affirmed defendant's conviction and vacated defendant's $200

DNA fee. Ackerman,20l1 IL App (3d) 091057-U, fl 31.

fl 9 On May 14, 2012, defendant filed a postconviction

petition as a self-represented litigant. Defendant allegecl

the court denied him conflict-free counsel due to defense

counsel's supervisor having had previously worked in the

state's attorney's office. He argued that because this supervisor'

was involved in obtaining the authorization for an overhear to

record defendant's conversation with Bass there was a conflict

of interest and a claim of ineffective assistance' The cor:fl

dismissed defendant's petition, and we affirmed that decisiorr

on appeal. Achennan,20l4lL App (3d) 120585, 11 33.
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*2 fl l0 On January 16,2018, defendant filed a motion for

leave to file a successive postconviction petition. First, the

motion alleged that defendant acquired new evidence in tlre

form of a Law Enforcetnent Agency Data System (LEADS)

report. Defendant obtained this report through a Freedom

of Infonnation Act (5 ILCS 740/l et seq. (West 2018))

(FOIA) request to the Illinois State Police. The LEADS report

included several sections, specifically, one labeled "States

Attorney Section." Listed under this section was the charge

of "solicitation For Murder" with the filing decision, "NOT

FILED." The corresponding date for this entry is January 23,

2009.

fl l1 Defendant argued that the entry for solicitation

for mnrder on January 23, 2009, showed that the State

sought to charge him before Bass wrote his note to

authorities on January 24,2009. Defendant reasoned that

this documentation showed the State recruited Bass to entrap

defendant in a murder for hire plot. Relying on the LEADS

report, he argued that the State's witnesses provided fabricated

testimony at trial. Further, he argued that the false testimony

violated defendant's right to due process by affecting the

jury's verdict. Defendant argued that the evidence withheld

was favorable to him and should have been disclosed. He

concluded that withholding this document amounted to a

violation by the State of the mle prescribed in Brady v.

Maryland,373 U.S. 83,87 (1963).

]| 12 The court denied defendant's motion for leave to file
a successive postconviction petition, finding that defendant's

allegations did not meet the cause and prejudice test for the

newly discovered evidence. Defendant appeals.

fl l3 rr. ANALYSTS

'l!l l4 Defendant argues the circuit court ened by denying his

motion for leave to file a successive postconviction petition.

Defendant contends that his petition alleged sufficient cause

and prejudice to justify leave to file. Specifically, the State

violated Brady when it did not disclose a LEADS report

that showed a charge against defendant for solicitation of
murder. See Bracly, 373 U.S. 83, 87. The report indicated

that the State chose not to file the charge on January

23, 2009. Defendant discovered this document through a

FOIA request, and the exclusion of this docutnent from

the disclosure of discovery prejudiced defendant because it

inch.rded evidence of a possible defense and irnpeachrnent.

Upon review, we conclude that defendant established the

requisite cause and plejudice to justify granting leave to file

a successive postconviction petition.

fl 15 The Post-Conviction Hearing Act (725 ILCS 51122-l

et seq. (West 2016)) contemplates the filing of a single

postconviction petition. People v. Ortiz, 235 lll. 2d 319,

328 (2009). A claim is waived if not raised in the original

or an amended petition. 125 ILCS 51122-3 (West 2016).

However, this waiver rule will be relaxed when fundamental

fairness requires it and where a defendant establishes cause

and prejudice for his failure to bring the claim in a prior

petition. Ortiz, 235 Il1. 2d at 329. We take all well-pled

factual allegations and supporting evidence as true. People

v. Sanders, 2016 lL 118123, J[ 33. To meet the cause

and prejudice test for a successive petition defendant must

"submit enough in the way of documentation to allow a circuit

court to make that detetmination ." People v. Tidwell,236 l1l.

2d150,161 (2010).

fl 16 "A defendant's pro se motion for leave to file a

successive postconviction pctition will meet the *** cause

and prejudice requirement i1'the motion adequately alleges

facts demonstrating cause and prejudice." People v. Smith,

2014LL 175946,fl 34. Cause is an objective factor external to

the defendant that impeded counsel's efforts to raise the claim

in a prior proceeding. 725 ILCS 51122-l(f)(l) (West 2006).

The defendant must also show prejudice: the claimed error

"so infected the entire trial that the resulting conviction or

sentence violates due process." People v. Pitsonbarger,205

Ill 2d 205, 464 (West 2001 ).

*3 
1l 17 "[L]eave ofcourt to file a successive postconviction

petition should be denied wher.r it is clear, from a review of
the successive petition and the documentation submitted by

the petitioner, that the claims alleged by the petitioner fail as a

matter of law or where the successive petition with supporting

documentation is insufficienl to iustify further proceedings."

See 1d at 463; see also Smirlt,2014IL 115946,ll 35. The

review for leave to file a successive postconviction petition

"ls a preliminary screening to detennine whether defendant's

pro se motion for leave to llle a successive postconviction

petition adequately alleges l'acts dernonstrating cause and

prejudice." People v. Baile). 2011 lL 121450, fl 24. The

screening requires the court to detennine whether defendant

has made a prinru facie sholr rng of cause and prejudice. See

id. Ifthe court finds defendant established a primafacie case,

the courl will grant leave to fi1c the petition. See id. We review

de novo the court's ruling on the defendant's motion for leave.

People v. McDonalcl,405lll. App.3d l3l, 135 (2010).
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fl l8 Defendant's rnotion for leave to file a

successive postconviction petition adequately alleged facts

dernonstrating cause. The State concedes defendant satisfied
the cause requirement for a successive postconviction
petition, because, defendant did not receive the attached

documents until years after his original postconviction
petition by way of a FOIA request. Therefore, he could not
have made the allegations in his original petition without such

documentation.

fl 19 Tuming to the issue of prejudice, the State argues that

defendant has not met the prejudice requirement to allow a

postconviction petition to proceed to the second stage. The

State contends that the untendered LEADS report failed to

support prejudice. Specifically, the Brady violation alleged

by defendant is insufficient evidence of prejudice and wholly
unreasonable.

fl 20 At trial, Bass testified that he met defendant when
they shared a jail cell on January 23,2009. Beginning on

January 23, 2009, Bass had conversations with defendant

where defendant offered to pay Bass to kill his ex-girlfriend.
On January 24,2009, Bass notified authorities of defendant's

request. On January 26,2009, two officers spoke to Bass

about his allegation. On February 10, 2009, Bass wore a wire
and audio recorded his conversations with defendant.

fl 21 In comparison, under the "States Attorney Section" in the

LEADS repofi there is a solicitation for murder charge with
the title "NOT FILED" and listed decision date of January 23,

2009. The LEADS report shows the State pursued a charge

against defendant for solicitation of murder on January 23,

2009 and declined to prosecute. The discrepancy between the

testified date of January 24,2009, and the date listed in the

LEADS report of January 23,2009, could be used to discredit
the State's witnesses.

Jl 22 Assr.uning these allegations to be true, defendant

adequately alleged facts to dernonstrate both cause and

prejudice. See Smith, 2014 lL 115946, g 34. Defendant

provided sufficient documentation to the court to suppofi
the finding of a prima facie showing that the absence of
the LEADS report prejudiced him. The discrepancy between

the trial testimony and the LEADS report could have been

used to obtain evidence supporling defendant's theory ofthe
case and the impeachment of the State's witnesses. There is
no evidence in the record to rebut defendant's claims. See

Pitsonbarger at 464; see also Smith I 37. The evidence is

material and sufficient to undermine the confidence in the

verdict. See P eople v. B eamen, 229 l1l. 2d 56, 7 4 (2008).

fl 23 Therefore, the court erred when it denied defendant

leave to file his successive postconviction petition. See

Pitsonbarger, 205 Ill. 2d at 463; Smith, 2014IL 115946 fl 35.

1[24llt. CONCLUSTON

tf 25 The judgment of the circuit court of Will County is

reversed.

J[26 Reversed.

Justices Carter and O'Brien concured in the judgment.

All Citations

Not Reported inN.E. Rptr., 2020 ILApp (3d) I 801 88-1J,2020
wL 4820591
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NOTICE: THIS OPINION HAS NOT BEEN RELEASED

FOR PUBLICATION IN THE PERMANENT LAW

REPORTS. T]NTIL RELEASED, IT IS SUBJECT TO

REVISION OR WITHDRAWAL.

Appellate Court of Illinois, First District,
Third Division.

West Headnotes (21)

ul Judgment ;".. Particular Cases

Freedom of Information Act (FOIA) cases are

typically and appropriately decided on motions

for summary judgrnent. 5 lll. Cornp. Stat. Ann.

140/l et seq.

I2l Judgment ,:.; Nature of summary judgrnent

Judgment ,;*" Necessity that right to judgment

be free from doubt

Summary judgment is a drastic means of
disposing of litigation that should be granted

only where the right of the moving party is clear

and free from doubt.

I3l Judgment :i;"' \zlsfisn or Other Application

Where the parties file cross-motions for

summary judgment, they agree that there is only

a question of law involved and invite the courl to

resolve the litigation based solely on the record.

I Cases that cite this headnote

141 Appeal and Error i." Sumrnary judgment

A reviewing court may affirm a circuit court's

ruling on a motion for summary judgment on any

basis in the record, regardless of the reasoning

employed by the circuit court.

tsl Appeal and Error '.-' Cross-motions

Appeal and Error '"'" De novo review

A circuit court's ruling on cross-motions for

summary judgment is reviewed de novo on

appeal.

I Cases that cite this headnotc

t6l Records,..' General disclosure reqttirements;

freedom of inforn.rati on

BE,TTER GOVERNMENT

ASSOCIATION, Plaintiff-APPellee,

V.

The CITY OF CHICAGO Office of MaYor

and The City of Chicago Department of

Public Health, Defendants-Appellants.

No. r-r9-oo38

I

August S,2o2o

Synopsis

Background: Investigative journalism non-profit

organization brought action against city mayor's office

and city department of public health' alleging defendants

had violated the Freedom o1-lnformation Act (FOIA) by

redacting or withholding norlexempt records and failing

to inquire whether text messages and e-mails of officials

contained responsive records. The Circuit Court, Cook

County, Michael T. Mullen, J.- ordered defendants to inquire

whether relevant text message and e-mail records existed'

Defendants appealed.

Holdings: The Appellate Court, Cobbs, J., held that:

[1 ] text messages and e-mails of officials were in possesston

of, prepared for, or used by llr"rblic body, as necessary for

lnessages to constitute accessible public records under FOIA'

and

[2] search for records performed by mayor's office and

depafiment of health was inaclcqr"tate'

Affirmed.

, . i I ,,:t,- t ) l
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The purpose of the Freedorn of Information Act
(FOIA) is to open governmental records to the
light of public scrutiny. 5 lll. Comp. Srat. Ar.rn.

140/l et seq.

l7l Records i*. General disclosure requirernents;

freedorn of infonnation

The Freedom of Information Act (FOIA) is ro be

construed liberally to promote the public's access

to governmental information. 5 lll. Comp. Stat.

Ann. 140/l et seq.

l8l Records ,** Presumption of disclosure

Under the Freedom of Information Act (FOIA),
public records are presumed to be open and

accessible. 5 Ill. Comp. Stat. Ann. 140/l et seq.

l9l Records a* Sufficiency and Specificity of
Response

When a public body receives a proper
Freedom of Information Act (FOIA) request for
information, it must comply with the request
unless one of the narrow statutory exemptions
applies. 5 Ill. Comp. Stat. Ann. 140/1 et seq.

ll0l Records #* Presumptions, inferences, and

burden ofproof

Ifa party seeking a disclosure under the Freedorl
of Information Act (FOIA) challenges the public
body's denial of a request in a circuit court, the
public body has the burden of proving thar the
records in question are exempt. 5 Ill. Cornp. Stat.

Ann. 140/l et seq.

llll Records i-".. Presumptions, inferences, and

br.rrden of proof

When a party seeking disclosure under the
Freedom of Information Act (FOIA) challenges
the public body's denial of a requesr in a

circuit court, to meet the burden of proving that
records sought are exempt, and to assist the
court in making its determination, the agency

rnust provide a detailed justification for its
clairn of exernption, addressing the requested

documents specifically and in a manner allowing
for adeqr,rate adversary testing. 5 Ill. Cornp. Stat.

Ann. 140/l et seq.

Il2l Records ,,'." Nature and definition of "record"
or other material subject to requirernents

To qualify as a public record under the Freedom
of Information Act (FOIA), a record must pertain
to pr.rblic business rather than private affairs; the
record also must have been either (l) prepared

by a public body, (2) prepared for a public body,
(3) used by a public body, (4) received by a

public body, (5) possessed by a public body, or
(6) controlled by a public body. 5 lll. Comp. Stat.

Ann.l40l2(c).

I Cases that cite this headnote

t13l Records ,,..' Nature and definition of "record"
or other material subject to requirements

Personal text messages and e-mails of officials
in city mayor's office and city department of
health were in possession of, prepared for, or
used by public body, as necessary for messages

to constitute accessible public records under
Freedom of Infonnation Act (FOIA); officials
in question could make unilateral decisions that
were binding on their respective public bodies,
and messages were likely to be used by officials
as public bodies. 5 lll. Comp. Stat. Ann. 14012(a),

14012(c).

l'l4l Records ,,.- Nature and definition of ',record"
or othel ntaterial subject to requirenrents

Comrnunications sent and received from pr-rblic

officials' personal e-mail accounts uray be
"public records" subject to the Freedortr of
Infonnation Act (FOIA). 5 Ill. Conrp. Star. Ann.
t40/2(c).

ll5l Records Sufflciency and Specificity of
Response
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The adequacy of a public body's search for

records under the Freedom of Information Act [201

(FOIA) is judged by a standard of reasonableness

and depends upon the facts of each case. 5 lll'
Comp. Stat. Ann. 140/l et seq.

tl6l Records '',* Sufficiency and Specificity of

Response

The crucial issue in determining the adequacy

of a public body's search for records under

the Freedom of Information Act (FOIA) is not

whether relevant documents might exist, but

whether the agency's search was reasonably

calculated to discover the requested documents'

IlTl Records "- Sufficiency and Specificity of

Response

In determining adequacy of a public body's

search for records requested under the Freedom

of Information Act (FOIA), although the public

body is not required to perform an exhaustive

search of every possible location, the body must

construe FOIA requests liberally and search

those places that are reasonably likely to contain

responsive records.

I Cases that cite this headnote

t18l Recorcls ',1* Sufficiency and Specificity of

Response

In determining adequacy of a public body's

search for records requested r"rnder the Freedom

of Information Act (FOIA), whether a particular

search was reasonable depends on the specific

facts and must be judged on a case-by-case basis'

llgl Records ',:"' Prestltnptions, inferences' and

burden ofproof

When a public body determines that there are no

records responsive to a Freedom of Information

Act (FOIA) request, it bears the initial burden of

demoustrating thc adcquacy of its search.

Records ,:' Sr"rfficiency and Specificity of

Response

Recorcls '. - Presumptions, inferences, and

burden ofproof

After determining that there are no records

responsive to a Freedom of Information Act

(FOIA) request, an agency typically satisfies

its burden of demonstrating the adequacy of

its search by submitting reasonably detailed

affidavits setting forlh the type of search it

performed and averring that all locations likely to

contain responsive records were searched; only

once the agency has submitted such an affrdavit

does the burden shift to the requester to produce

countervailing evidence that the search was not

adequate.

I Cases that cite this headnote

I2ll Records ,r"* Particular cases

Search for records performed by city mayor's

office and city department of health pursuant to

Freedom of Information Act (FOIA) request by

investigative joumalism non-profit organization

was not reasonably calculated to capture all

sources where responsive records were likely

to exist, and thus search was inadequate;

organization sought communications from

personal text messages and e-mail accounts of

rtayor's office and department ofhealth officials,

and mayor's office and department of health

did conducted no inquiry into these accounts

based on effoneous position that accounts did not

contain public records within meaning of FOIA.

5 lll. Comp. Stat. Ann. 140/l et seq.

Appeal frorn the Circuit Court of Cook County. No. l7 CH

5 l8l, Honorable Michael T. Mullerr, Judge, presiding'

Attorneys and Law Firms

Attorneys for Appellant: Mark A. Flessner, Cotporation

Counsel, of Chicago (Benna Ruth Solonron, Myriam Zrcczny

Kasper, and Ellen Wight Mclaughlin, Assistant Cotporation

Counsel, of counsel), for appellants.
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Attorneys for Appellee: Joshua Burday, Matthew Topic, and

Merrick Wayne, of Loevy & Loevy, Chicago, for appellee.

OPINION

JUSTICE COBBS delivered the judgrnent of the court, with

opinion.

*1 fl 1 This matter arises from two Freedom of Information

Act (FOIA) (5 ILCS 14011 et seq. (West 2016)) requests

submitted by plaintiff, the Better Government Association

(BGA) to defendants, the City of Chicago Office of Mayor

(Mayor's Office) and the City of Chicago Depaftment of

Public Health (CDPH). The BGA's requests sought records

related to the discovery of lead in the drinking water at

Chicago Public Schools (CPS). Defendants appeal from an

order of the circuit court directing thern to inquire whether

relevant records exist in certain of their officials' personal

text messages and e-mail accounts. Defendants primarily

argue that these communications are not subject to FOIA

because they lack the requisite nexus to a public body. For the

following reasons, we affirm the circuit cout't's order.

fl 2I. BACKGROUND

tl 3 The BGA is a not-for-profit watchdog corporation

dedicated to "protectIing] the integrity ofthe political process

in Chicago." On June 7, 2016, the BGA submitted FOIA

requests to both the Mayor's Office and CDPH, requesting

"[a]ny and all cornmunication * * * between Public Health

Commissioner Julie Morita and anybody in the mayor's office

and press office from April l, 2016 to today." The BGA

subsequently narrowed its requests to "anything related to

lead and CPS" involving Eileen Mitchell, Adam Collins,

Kelley Quinn, or Mayor Rahm Emanuel in the Mayor's

Office and "any and all communication" between Morita and

CPS officials Forest Claypool, Doug Kucia, Jason Kiema,

Emily Bittner, or Michael Passman. In response' defendants

produced sotne records and redacted or withheld others under

various exemptions in section 7(l) of FOIA (td $ 7(l)).

tl a On April 11,2017, the BGA filed a complaint in the

circuit court, clairning that defendants violated FOIA by

irnproperly redacting or withholding nonexempt records and

by failing to inquire whether the personal text messages

ancl e-rrails of the officials named in the requests cor.rtained

responsive records. The complaint alleged that the Mayor's

Office was aware that its officials narned in the request had

used their personal e-mail accounts to discr"rss public business.

In their amended answer, defendants contended that their

redactions and withholdings were proper. The Mayor's Office

also admitted that the four officials named in the request

used their personal e-mail accounts for public business but

maintained that it had no obligation or ability to search tlrose

accounts for resPonsive records.

fl 5 On August 27,201'7, the BGA filed a motion for partial

summary judgment on the grounds that some of defendants'

redactions were improper. In response, defendants argued

that they were entitled to summary judgment because they

conducted a reasonable search for records and made only

appropriate redactions.

fl 6 Following a hearing on the parties' cross-motlons

for summary judgment, the circuit courl entered an order

requiring defendants to submit supplemental affidavits about

the nature of their searches. The coufi also required

defendants to provide unredacted copies of the records they

produced for in camera review. In response to defendants'

supplemental briefing, the BGA produced evidence that

Collins, Quinn, and Mayor Emanuel had communicated about

public business via text message.

*2 l7 After asecond round of argument, the court found that

defendant's redactions were proper. However, the court also

found that defendants did not perform a reasonable search

because they failed to include the personal text messages

and e-mails of the relevant officials. Consequently, the coutl

ordered defendants to "make inquiries as required to crnail

custodians and supply affidavits from custodians regarding

same" within 28 days. The court later granted defendants'

motion to stay the order and included a finding that the order

was appealable under lllinois Supreme Courl Rule 304(a) (eff.

Mar. 8, 2016). This appeal followed.

fl 8 rr. ANALYSIS

I1l I2l I31 I41 I5l ll 9 "FOIA cases are tvpicallv and

appropriately decided on motions for summary judgmi'nt."

Moore v. Bttsh,601 F. Supp. 2d 6, 12 (D'D.C. 2(i09).

Summary judgment is appropriate only where "the pleadrngs,

depositions, and adnlissions on file, together with the

affidavits, if any, show that there is no genuine issue rrs to

any material fact and that the rrruvittg party is entitlecl to a

judgment as a matter of law." 735 ILCS 5/2-1005(c) (West
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20 l8). Summary judgment is a drastic means of disposing

of litigation that should be granted only where the right of

the n.roving party is clear and free from doubt. Iewi.s v' Lead

Indtrstt"ies Ass'n,2020 IL 124107,11 15, 
- 

Ill.Dec. 

-'
- 

N.E.3d 

-. 
Where, as here, the parlies file cross-

motions for summaty judgment, they agree that there is only

a question of law involved and invite the court to resolve

the litigation based solely on the record' Illinois Insurance

Gtmrantlt Ftutd v. Priority Transportation, Inc',2019 IL App

(lst) 181454, 11 53, 438 Ill.Dec. 401, 146 N.E'3d 155' A

reviewing couft may affirm a circuit court's ruling on a motion

for summary judgment on any basis in the record' regardless

of the reasoning employed by the circuit court. Kainrath v'

Grider,20l8 IL App (1st) 172270,n 19,426Ill.Dec' 302,

ll5 N.E.3d 1224. A circuit court's ruling on cross-motions

for summary judgment is reviewed de novo. Schroeder v'

Sttllivan,20l8 IL App (1st) 163210,n25,422I11-Dec' 893'

104 N.E.3d 460.

1l l0 A. FOIA's Applicability to Personal Text Messages and

E-mail Accounts

ll 1l The ultimate issue in this appeal is the adequacy of

defendants' search for records. The BGA maintains that

the search was inadequate because, at least with respect

to the named offtcials' personal text messages and e-mail

accounts, defendants perfotmed no search at all' As they

did in the circnit court, defendants contend that they were

not required to search their officials' personal accounts

because the communications in those accounts are not subject

to FOIA. The threshold issue thus becomes whether text

messages and e-mails sent from a public officials' personal

accounts can qualify as public records under FOIA' For the

reasons that follow, we conclude that they can.

16l l7l U 12 Our analysis is guided by the clear purpose of

FOIA, which is "'to open governmental records to the light of

ptrblic scrutiny.' " Stern v. Ihheaton-Ilarrenville Communilt

Unit School Disn"ict 200,233111.2d396,405, 331 Ill'Dec' 12'

910 N.E.2d 85 (2009) (quoting Boruie v. Evanstott Comntunitl'

Con.solidcttecl School Distt"ict No. 65, 128 lll. 2d 373,378,

131 Ill.Dec. I 82, 538 N.E.2d 557 (1989)). Specifically' FOIA

was enacted to effecttlate "the public policy of the State

of lllinois that all persons are entitled to full and cornplete

information regarding the affairs of govemment and the

official acts and policies of tl.rose who represent them as public

officials and public elnployees consistent with the terms of

this Act." 5 ILCS 140/1 (West 2016). Section I of FOIA

explains that "[s]uch access is necessary to er.rable the people

to fulfill their duties of discttssing public issues fully and

freely, making informed political jr"rdgments and rnonitoring

government to ensure that it is being conducted in the public

interest." 1d. Accordingly, FOIA is to be construed liberally

to promote the public's access to governmental information'

In re Appointntent of Special Prosecutor, 2019 IL 122949 , n

25, 432 Ill.Dec. 638, 129 N.E.3d I I 81'

*3 lSl l9l I10l tlll ll l3 Under FOIA, "public records

are presumed to be open and accessible." Id. Thus' when

a public body receives a proper request for information,

it must comply with the request unless one of the narrow

statutory exemptions applies' Illinois Education A'ss'n v'

Illinois State Board of Education,204 lll. 2d 456, 463,274

Ill.Dec. 430, 7gl N.E.2d 522 (2003).If the party seeking

disclosure challenges the public body's denial of a request

in a circuit coutt, the public body has the burden of proving

that the records in question are exempt. Id. at 464, 214

lll.Dec. 430,191 N.E.2d 522. "To meet this burden and to

assist the court in making its determination, the agency must

provide a detailed justilication for its claim of exemption,

addressing the requested documents specifically and in a

manner allowing for adequate adversary testing." (Emphasis

omitted.) Baudin v. City Ltf Crystal Lake,l92lll. App. 3d 530'

537,139III.Dec. 554, 548 N.E.2d l1l0 (1989).

1l2l fl 14 Here, defendants do not argue that a statutory

exemption applies to their officials' personal text messages

and e-mails but rather that the records sought do not qualify

as "public records" within the meaning of FOIA in the first

place. Section 2(c) ofthc FOIA defines "public records" as:

"all records, repofis, lbrms, writings, letters, memoranda,

books, papers, maps. photographs, microfilms, cards,

tapes, recordings, elcctronic data processing records,

electronic communications, recorded information and all

other docurnentary materials pertaining to the transaction

of public business, regardless of physical form or

characteristics, having been prepared by or for, or having

been or being used br', received by' in the possession of,

or nnder the control o1'any public body." 5 ILCS M0l2(c)

(West 2016).

Accordingly, there are lrvo criteria a record must satisfy in

order to qualify as a prrblic record under FOIA. First, the

record must perlain to public business rather than private

affairs. Cit1, s7 Dcuuill,.' t'. fuladigon,20l8 IL App ( th)

170182, nlf,42l lll.Dcc. 192,101N.E.3d 774. Second, the

record must have been cither (l) prepared by a public body,

(2) prepared for a public body, (3) used by a public body, (4)
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received by a public body, (5) possessed by a public body, ot

(6) controlled by a public body. Id.

fl l5 Defendants do not necessarily contest that their officials'

personal text messages and email accounts contain recot'ds

pertaining to public business. Nor do defendants dispute that

the Mayor's Office and CDPH are public bodies under FOIA.

Rather, the crux of defendants' argument is their contention

that the individual officials named in the BGA's requests are

not themselves public bodies. Thus, defendants conclude that

those officials'personal e-mails and text messages are not

public records because they were neither prepared for, used

by, received by, possessed by, nor controlled by a public body.

fl 16 FOIA defines a "public body" as:

"all legislative, executive, administrative, or advisory

bodies ofthe State, state universities and colleges, cottnties,

townships, cities, villages, incorporated towns, school

districts and all other municipal corporations, boards,

bureaus, committees, or commissions of this State, any

subsidiary bodies ofany ofthe foregoing including but not

limited to committees and subcommittees thereof." 5ILCS
140/2(a) (West 2016).

fl l7 The only Illinois case to examine the interplay between

"public records" and "public bodies" as those terms relate

to personal communications of public officials is the Fourth

District's opinion in City of Champaign v. Madigan,2013

IL App (4th) 120662, 372 lll.Dec. 781, 992 N.E.2d 629, a

case upon which defendants rely. There, the FOIA requester

sought electronic communications relating to public business

that were sent and received by individual city council

members on their personal devices during city council

meetings. Id. 114. On appeal, the City of Champaigu argued

that those communications were not "public records" under

FOIA because the individual city council members u ere

not tlremselves public bodies. Id. n 30. The Fourth District

agreed that the individual city council members were rlot

public bodies under FOIA, reasoning that a single cottrlcil

member could not conduct public business alone becausc "a

quomm of city council members is necessary to make binclrng

decisions." |d.1140.

*4 fl l8 As an example, the court explained that an e-rllail

from a constituent received by a lone council member on

the member's personal device would not be subject to F(tlA
because no public body was involved. Id. n 41. The ct,urt

went on to say, however, that such an e-rnail would becotrrc a

public record if it was for-warded to enor.rgh council Inemt ers

to constitute a quorum. 1d. This is so because at that point

the e-rnail is " 'in the possession of a public body,"' i.e. lhe

city council with sufficient numbers to conduct business and

nrake binding decisions. Id. The courl employed the same

logic in holding that the messages the members sent and

received on their personal devices during official city council

rneetings were public records subject to FOIA because they

were necessarily sent at a time when the individual members

were acting collectively as a public body. Id. fl 42. The court

noted that "[t]o hold otherwise would allow members of a

public body, convened as a public body, to subvert * t< t' FOIA

requirements simply by communicating about city business

during a city council meeting on apersonal electronic device."

Id. n 4. Consequently, the court held that any messages

pertaining to public business sent or received by council

members' personal devices during council meetings should

be provided to the city's FOIA officer for review and any

nonexempt material provided in turn to the FOIA requester.

Id.

l13l fl 19 Defendants argue that City oJ' Champaign

shows that the communications requested by the BGA

lack the requisite nexus to a public body. We reach the

opposite conclusion. Although we agree with defendants

that the individual officials identified in the requests are not

themselves public bodies under FOIA, this does not mean that

their communications about public business cannot be public

records. Instead, it is sufficient that the communications were

either prepared for, used by, received by, or in the possession

of a public body. 5 ILCS 140/2(c) (West 2016); Cily of
Danville,20l8 IL App (4th) 110182,1119,421 lll.Dec.192,

101 N.E.3d 714. As noted, City oJ'Champaign held that

communications on the personal account of a member of a

public body come into the possession of that body when the

communications are sent or received at a time when the body

is conducting public business. Applying this principle to the

facts ofthat case, the court concluded that the city council was

capable of conducting public business only when a quorum

of council members was involved. By contrast, as defendants

conceded at oral argument, the officials in question here are

not limited by a quorum requirement. Rather, defendants-
through their individual officials such as those named in

the requests at isslle-can function as public bodies withor,rt

any official meeting having been convened. For example,

the mayor and the director of CDPH can make unilateral

decisions that are binding on their respective public bodies.

See Dumke v. City ofChicugo,2}l3lL App (1st) l2l668,tl I 0

r"t.2,373lll.Dec. 804,994 N.E.2d -s73 (the rnayor of Chicago

is the city's chief executive officer responsible for, inter
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alia, directing city departments and appointing department

heads). Thr.rs, under Cih, of Chanryaign,the e-mails and text

messages from those officials'personal accounts are "in the

possession ofl' a public body within the meaning of FOIA. It
is also reasonable to conclude that, at a minimum, many such

comrnunications are prepared for or eventually used by the

public body. Accordingly, the communications that pertain to

public business from the named officials' personal accounts

are subject to FOIA.

tf 20 This conclusion compofis with the goals of govemmental

transparency and accountability underlying FOIA and with

our supreme court's instruction to constn-re FOIA liberally in

order to further these goals. See Special Prosecutor,2019 IL
122949,1125, 432lll.Dec. 638, 129 N.E.3d 1181. Indeed,

the General Assembly exlrressed a clear intent that FOIA be

interpreted to promote the public's access to information, even

when applied in situations where advances in communication

technology may outpace the terms of FOIA. 5 ILCS 140/l
(West 2016) ("To the extcnt that this Act may not expressly

apply to those technological advances, this Act should

nonetheless be interpreted to furlher the declared policy of
this Act that public records shall be made available upon

request except when denial of access furthers the public

policy underlying a specific exemption."). As the City of
Champaign court recognized,the growing use of personal e-

mail accounts and text messages by public ofhcials for public

business presents such a situation. Allowing public officials

to shield information fronr the public's view merely by using

their personal accounts rather than their govemment-issued

ones would be anathema lo the purposes of FOIA.

*5 fl 21 Although only persuasive authority, our analysis

also aligns with those ol'the few federal courts that have

considered the issue under the federal FOIA. See Special

Prosecutor, 2019 IL l2)L)49, n 55, 432 lll.Dec. 638, 129

N.E.3d 1181 ("Due to thc similarity of the statutes, Illinois
conrts often look to fedcral case law construing the federal

FOIA for guidance in construing FOIA.'). For example, in

Brennan Center fbr Justrce al Ne'rv Yorle University School

o/ Law v. U.S. Departm(nt oJ Justice,377 F. Supp. 3d 428,

436 (S.D.N.Y. 2019), thc United States District Court for

the Southern District of Ncw York ruled that the Deparhrent

of Justice was required to ask two of its officials if there

were responsive records in their personal e-mail accounts

where there was evidence that the officials used their personal

accounts forpublic bnsincss. In so ruling, the court stated that

it wor"rld be inconsistent rr rth the purposes of the federal FOIA

to allow the "widespreacl nse of personal devices for official

work" to "shunt critical and sensitive inforuration away frortr

official channels and out of public scrutiny." /r1. Similarly,

in Competitive Enterprise Institute v. O.//ir:e of Science &
Tbchnology Policy,82l F.3d 145, 150 (D.C. Cir. 2016), the

Court of Appeals for the District of Columbia Circuit also

held that documents maintained on an official's private e-mail

account were government records subject to FOIA. The court

reasoned that:

"The Supreme Couft has described the function of [the
federal] FOIA as seruing 'the citizens'right to be informed

about what their government is up to.' [Citation]. If a

department head can deprive the citizens of their right to

know what his deparlment is up to by the simple expedient

of maintaining his departmental emails on an account in

another domain, that purpose is hardly served.".1d.

fl 22 Additionally, several of the supreme courls of our

sister states have reached similar results. See Toensing v.

Attorney General, 2017 VT 99, 11 20, 206 Vt. 1, 178 A.3d

1000 ("Strong public policy reasons support the conclusion

that electronic information stored on private accounts is

subject to disclosure under [Vermont's FOIA]."); City of San

Jose v. Superior Court,2l4 Cal.Rptr.3d 274, 389 P.3d 848,

859 (2011) ("The whole purpose of fCalifornia's FOIA] is

to ensure transparency in government activities. If public

officials could evade the law simply by clicking into a

different email account, or communicating through a personal

device, sensitive information could routinely evade public

scrutiny."); Cheyenne Newspapet's, Irtc'. v. Board oJ Trustees

of Larantie County School Distt'ict Nmnber One,2016 WY

ll3, fl 3,384 P.3d 679 (Wyo.2016) ("Because school board

members use their personal ernail addresses to conduct school

board business, the request required a search and retrieval of
emails frorn personal email accounts of the board members as

well as fi'om the School District's computer systern."); Nissen

v. Pierce Cowtty,l83 Wash.2d 863, 357 P.3d 45, 49 (2015)

(en banc) ("We hold that text messages sent and received by a

public employee in the en.rployee's official capacity are public

records of the employer, even if the employee uses a private

cell phone.").

l14l jl23In line with the foregoing case law and the text of
FOIA, we hold that communications sent and received from

public officials' personal accounts n'ray be "public records"

subject to FOIA. In reaching this conclusion we acknowledge

but reject each ofthe several reasons offered by defendants as

to why our interpretation is inconsistcnt with the legislature's

intent in enactirrg FOIA.

i,l .
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fl 24 First, defendants observe that the Ci4t oJ'Chantpaigtt

court suggested that the legislature should expressly clarify

whether it "intends for communications perlaining to city

business to and from an individual city council member's

personal electronic device to be subject to FOIA in every

case;'Ci4t of Champaign,2013lL App (4th) 720662,1144,

372 lll.Dec. 787, 992 N.E.2d 629. ln light of this signal,

defendants interpret the legislature's failure to expand the

definitions of a public body and public record under FOIA

as an indication that the legislature did not intend for the

contents of an official's personal accounts to be subject to

disclosure. However, defendants' logic cuts both ways: if
the legislature intended for officials' personal accounts to

never be subject to FOIA, it could have amended FOIA after

City of Champaign. Because the legislature has declined to

amend FOIA in a way relevant here, we may presume that

the legislature has acquiescedto City of Champaign's holding

that personal account communications are at least sometimes

pubfic records. See Ready v. United/Goedecke Services, Inc.,

232 lll. 2d 369,380, 328 Ill.Dec. 836, 905 N.E.2d 125 (2008)

("[W]here the legislature chooses not to amend a statute after

a judicial construction, it is presumed that the legislature has

acquiesced in the court's statement of the legislative intent.").

*6 n25 Second, defendants greatly exaggerate the privacy

implications of our ruling. Defendants assert that affirming

the circuit court's order would "require public bodies to search

their employees' private accounts-and potentially their

homes and other private locations-in response to almost any

FOIA request for communications about public business." Yet

the order before us imposes no such requirements. Instead,

defendants will merely be required to ask a limited number of
officials whether their personal accounts contain responsive

records. This approach poses almost no invasion on the

privacy interests ofpublic officials and has been persuasively

endorsed by several courts. See Brennan Center,377 F' Supp.

3d at 435-36; City of San Jose,214 Cal'Rptr.3d 274,389

P.3d at 860; Nrsser, 357 P.3d at 57-58. If the officials in

question have not used their personal accounts to conduct

public business, they can so state. Indeed, the BGA concedes

that this simple step may well end the litigation because "if
the City were to show through legally admissible affidavits

following a reasonable search by the relevant ernployees that

no responsive private-account comlnunications exist, case

law as it currently stands would often absolve the City of

any furlher responsibility absent a showing to the contrary by

BGA.''

fl 26 We f'urther observe that our interpretation of FOIA

in no way affects the privacy safeguards that have long

been in place. For exatnple, FOIA exernpts from disclosure

any inforrnation "that is highly personal or objectionable

to a reasonable person and in which the subject's right to

privacy outweighs any legitimate public interest in obtaining

the information." 5 ILCS 1a0l7(l)(c) (West 2016). "Private

information" such as the financial infonnation, personal

telephone numbers, personal e-mail addresses, and home

addresses of public officials also remains exempt. 1d $$

2(c-5), (7XlXb). Moreover, any of the statutory exemptions

listed in section 7 of FOIA may still apply. We also reiterate

that only those communications that pertain to public business

are potentially subject to disclosure in the first place. No

information concerning the officials' private lives need be

disclosed to defendants' FOIA officers. Officials can also

avoid any personal account disclosure in the future by simply

refraining from the use ofpersonal accounts to conduct public

business.

fl 27 Defendants next observe that the FOIA generally gives

a public body five business days to either comply with or

deny a records request. See id. $ 3(d).Defendants'argue that

this deadline "cannot be reconciled" with a requirement that

they inquire into their offtcials' personal accounts. However,

defendants have shown no reason why they would be unable

to ask a handful of their officials whether their private

accounts contained responsive records within five business

days. Additionally, FOIA contemplates situations in which

the production of requested records might require "additional

efforts" for a variety ofreasons. ld. $ 3(e). In these situations,

the public body is entitled to an extension of five additional

business days. Id. FOIA also expressly allows the requester

and the public body to agree on an extended deadline oftheir

choosing.,ld. Thus, we find nothing in the statutory disclosure

deadlines inconsistent with our interpretation of FOIA.

U 28 Finally, defendants raise concerns about the ability of

a public body to compel its officials to tum over responsive

records contained in their personal accounts. However, there

is no indication that the officials in this case will be unwilling

to comply with a coufi order. Additionally, if the officials

prove incalcitrant, FOIA provides that the circuit courl may

help enforce disclosure through its cor.rternpt powers. 1d. $

ll(g) ("ln the event of noncompliance with an order of the

coun to disclose, the court may enforce its order against

any public official or ernployee so ordered or prirttat'ily

responsible for such noncotnpliance through the cortrt's

conten.lpt powers.").
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129 ln sum, we hold that the e-rnails and text messages sought
by the BGA are public records under FOIA because they
pertain to public business and share the requisite connection

to a public body. This conclusion is entirely consistent with
both the letter and purpose ofthe statute.

inquiry into these accounts based on their erroneous position
that the accoul.lts could not contain public recor.ds within
the meaning of FOIA. Thus, defendants' search was not

reasonably calculated to capture all sources where responsive

records were likely to exist.

fl 34 Even so, defendants maintain that they were not obligated
to inquire about the personal accounts of their officials

fl 30 B. Adequacy of Defendants, Search because the BGA did not show that the accounts were likely
to contain responsive records. In support, defendants rely on

*7 I15l 116l llTl I18l fl31Havingdetenninedthatthdwo federal district court cases, Hwtton & Ihiltiams LLP v.

e-mails and text messages in question are generally subject U.S. Environmental ProtectiottAgency,248 F. Supp. 3d220
to FOIA, we now tum to the ultimate question on appeal, (D.D.C.2017),andlhightv.AdministrationforChildren&
which is the adequacy of defendants'search for responsiv" Fantilies, No. 15-218,2016WL 5922293 (D.D.C. Oct. 11,

records. The adequacy of a public body's search is 'Judged by 20lq.l In both of these cases, the court held that an agency
a standard of reasonableness and depends upon the facts of was not required to further inquire into the personal accounts
eachcase."Maynardv.CentralhttelligenceAgency,gS6F.2d of their officials where the requester merely speculated
547,559 (lst Cir. 1993). "The crucial issue is not whether that the officials might have used their accounts for public
relevant documents might exist, but whether the agency's business. Hunton,24g F. Supp. 3dat23g; Ihright,20l6 WL
search was reasonably calculated to discover the requested 5g222g3, at *9. However, both cases are distinguishable for
documents." (Intemal quotation marks omitted.) 1d Although two reasons. First, the question in those cases was whether the
a public body is not required to perform an exhaustive search requesters overcame the presumption of a good faith search
of every possible location, the body must construe FOIA where the agencies carried their initial burdens. Hunton,
requestsliberallyandsearchthoseplacesthatare"reasonably 248 F. Supp. 3d at 238 n.17 (agencies' search presumed
likely to contain responsive records." Judicial Watch, Inc. y. adequate where they inquired into some of their employees'
U.S. Department oJ'Justice,373F. Supp. 3d 120,126 (D.D.C. personal accounts and submitted declarations attesting that
2019).Whetheraparticularsearchwasreasonabledependson a further search was not likely to be fruitftil because all
the specific facts and must bejudged on a case-by-case basis. work was done through agency accounts); Wright, 2016
Rubmanv.unitedstatescitizenship&Intmigrationservices, wL 5922293, at *8 (presuming officials complied with a
800 F.3d 381, 387 (7th Cir. 201 5) federal law requiring them to ensure that any communications

related to government business done via their personal
l19l I20l fl 32 When a public body determines that there accounts were also preserved on agency systems). Here, no

are no records responsive to a request, it bears the initial such presumption exists because defendants have admittedly
burden of demonstrating the adequacy of its search. Evans perforrned no inquiry into their officials' personal accounts
v. Federal Bureau of Prisotts,95l F.3d 518,584 (D.C. Cir. based on an effoneous interpretation of FOIA. Additionally,
2020).Anagencytypicallysatisfiesthisburdenbysubrnitting defendants never contested in the circuit cour-t that the
reasonably detailed affidavits setting forth the type of search officials named in the request used their personal accounts for
it performed and averring that all locations likely to contain public business. Although on appeal defendants contend that
responsive records were searched. 1d Only once the agency at least CDPH Director Morita only used her government-
has subrnitted such an affidavit does the burden shift to the issued account, there is nothing in the record from Morita to
requester to produce countervailing evidence that the search support this proposition. Second, the BGA produced precisely
was not adequate. BayQla v. United States Deparrntent oJ' the kind of evidelce of personal account usage that was
HomelandSecuriU,264 F.Supp.3d 165, 112(D.D.C.2017). lacking in Hunton and, Irright. Flttnton,24g F. Supp. 3d

at 237 (suggesting evidence that a specific private e-nrail
12ll fl 33 Here, the BGA's requests sought cornmunications address had been used for agency business is sufficient to

from the lelevant officials' personal text messages and e- require a search); Wright,20l6 WL 5922293,at *9 (same).
mail accounts. The BGA also presented sorne initial evidence Incleecl, clefendants have admitted that the named officials in
that the officials in question used their personal accounts the Mayor's Office used their personal e-rnail acconnts for
for public business. However, defendants conducted no public business. The BGA has also submitted evidence that
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sorne of the named officials have comnunicated about public

business via text messages. This evidence was sufTicient to

require defendants to at least ask its officials whether they

used their personal accounts for public business.

inquire whether their officials' personal accounts contain

responsive records was therefore unreasonable under the facts

of this case. Accordingly, we affirm the order of the circuit

court directing defendants to inquire whether the relevant

officials used their personal accounts for public business'

fl 35 ril. CONCLUSION

*8 fl 36 In sum, we hold that communications perlaining to

public business within public officials'personal text messages

and e-mail accounts are public records subject to FOIA' The

BGA submitted sufficient evidence to establish a reason to

believe that defendants' officials used their personal accounts

to conduct public business. Defendants' refusal to even

fl 37 Affirmed.

Justices McBride and Howse concuned in the judgment and

opinion.

All Citations

--- N.E.3d ----, 2020 IL App ( I st) I 9003 8, 2020 WL 451 5997

Footnotes

1 We note that both cases cited by defendants support the proposition that FolA extends to public officials' personal e-

mails and text messages. See Hunfo n,248 F ' Supp. 3d a1237; Wright,2016 WL 5922293' al*7-8'

Hnd nf il**q:sae*t O 20?1 Tho*rson Reuters. N* cinim to origir *l iJ'S.
Gavernmeni ,'Votks.
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v.

The CITY OF KANKAKEE, Kankakee

Police Department, the Kankakee State's

Attorney Office, and the Kankakee

County Detention Center, Defendants

(The City of Kankakee,

Defendant-Appellee).

Appeal No. 3-r9-o374
I

Order filed July 29,2o2o

Appeal from the Circuit Court of the 2lst Judicial

Circuit, Kankakee County, Illinois. Circuit No. 18-MR-302,

Honorable Ronald J. Gerts, Judge, Presiding.

ORDER

JUSTICE SCHMIDT delivered the judgment of the court.

*l I 1 Held: The circuit court did not err when it
granted defendant's motion to dismiss plaintiffs complaint for

declaratory relief.

fl 2 Plaintiff, Antonio Sherrod, filed a cornplaint for

declaratory relief against defendant, the City of Kankakee

(City). He alleged that the City failed to comply with his

Freedom of Information Act (FOIA) requests. He appeals the

circuit conrt's granting of defendant's txotion to disrniss.l He

contends: (l) an issue of material fact exists as tl.re adequacy

of the City's search for records pursuant to his FOIA request;

(2) the City failed to comply with his FOIA request by

providing hirn with a video in DVD fonnat rather than VHS;

(3) the City failed to provide him with enhanced video created

by the FBI; and (4) the City failed to respond to one of his

many FOIA requests. We affirrn.

fl 3 r. BACKGROUND

ll 4 A federal jury lound plaintiff guilty of several offenses

in the murder of Steven Prendergast. Plaintiff received two

consecutive life sentences in the Federal Bureau ofPrisons.

United States v. Sheftod, 445 F.3d 980 (7th Cir. 2006).

Plaintiff murdered Prendergast at a Kankakee gas station,

which a surueillance calnera recorded.

!l 5 On July 25,2016, while incarcerated, plaintiff filed a

FOIA request with the City for records regarding the murder

of Prendergast. The request sought the following documents:

"(A) A copy of the VHS video surveillance tapes that

captured the carjacking on 3-16-2003.

(B) Any, and all video enhancements ofthe VHS tapes done

by Quantico FBI specialist, George Skoluba, at the request

of KPD Detectivc Kenneth Lowman on3-21-2003.

(C) Any, and all reports concerning the yellow Calico

lighter located inside the Carhartt jacket that was found.

(D) Any, and all files listed under fplaintiffs] name as a

Confi dential Inforrnant.

(E) Any, and all reports, melnos, or data from Officer

Charles E. Johnston, or Officer Willie Hunt conceming

their encounter rvith [plaintiff] when they transferred

[plaintiffl from St. Mary's Hospital to Kankakee County

Jail on 8-l-2003.

(F) Any, and all reports as to why Detective Patrick Kane

became the lead case agent in the murder investigation on

8- l -2003."

fl 6 Kristine Schmirz, the City's FOIA officer, received the

request and forwarded it to Kankakee Police Department

Deputy Chief Rotrin Passwater. Passwater reviewed the

department's electr onic database and police file. These

systems were the most likely to contain the responsive

records. Passwater lound information responsive to plaintiffs

request iter.r.rs A, C. and E. Specifically, Passwater found the

surveillance video lronr the night of the murder, the evidence

reports regarding the yellow lighter, and a report frorn two

transportation olfi ccrs.
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fl 7 As to the video, the City infonned plaintiff that it would
attempt to find a business that could copy the VHS recording
to a DVD fomat. The City sent plaintiff a letter stating that his

FOIA request produced one DVD and included an invoice for
$5. Plaintiff responded by requesting that the VHS be copied

to a new VHS rather than a DVD. Nevertheless, plaintiff sent

the City $5 for the DVD and informed the City that he would
be executing a power of attorney so that the VHS tapes and

DVD could be sent to his appointed person, and that he would
be in touch soon.

records, including the names of the detective supervisoq

case notes, and e-mails during the time period of August l,
2003, to December 2003. The City denied plaintiffs request,

explaining that plaintiffs request for documents had been

responded to in the prior FOIA request.

fl l4 Plaintiffappealed to the PAC again. The PAC declined

to review the City's denial, finding that "no further inquiry is

warranted."

*2 fl 8 The City provided plaintiff with the responsive

documents to his requested items C and E (the yellow lighter
evidence reports and a report from the transportation officers).
The City denied plaintiffs requests as to items B, D, and

F. As to item B (the video enhancements performed by the

FBI), the City explained that it did not possess the videos,

which were in possession of the FBI. As to items D (files
listing plaintiff as a confidential informant) and F (reports as

to why Detective Kane became the lead investigator), the City
informed plaintiff that no such documents existed.

'lJ 9 Subsequently, plaintiff sent the City an arnended FOIA
request clarifying his request for items D and F. The City
denied the request by informing plaintiff that it had already

responded to plaintiffs request by informing him no such

records existed.

fl l0 On October 2'7,2016, plaintiff appealed the City's
response to his FOIA request to the Illinois Attorney General's

Office, Public Access Bureau (PAC), seeking item A in a VHS
format rather than a DVD. The City responded thar it was

still waiting for plaintiffs attorney-in-fact to pick up the DVD
as it had previously communicated to plaintiff. The ('ity also

stated that it did not have the equiprnent to copy the video to
VHS format.

fl 11 The PAC issued a nonbinding letter on February 27,

2017. The PAC requested the City provide plainriff rvith the

video in a VHS copy rather than a DVD.

'l|l 12 On April 9, 2017, plaintiff sent the City a letter intbnning
the City that he would not be using an attomey-in-facr. but that

his prison counselor would receive the videos on his behalf.

The City then sent the DVD to plaintiffs prison counselor.

lf 13 On Jnne 2, 2017, plaintiff sent the City another

FOIA request seeking the entire Prendergast murtler file,
the video surveillance in VHS format, and various police

fl l5 On August 24,2018, plaintiff filed a complainr against

the City for declaratory relief. Plaintiff alleged rhat the City
failed to properly respond to his FOIA requests. He contended

the City failed to adequately search for documents responding

to his request. He argued that the City possessed more

documents than it tendered to him in response to his FOIA
requests. He also argued that the City failed to properly
respond to his request for a copy of the video by providing
it to him in DVD format rather than VHS. He also alleged

that the City possessed the video enhancements created by the
FBI, but the City failed to tender the videos to plaintiff.

u 16 The City filed a motion to dismiss pursuant to section
2-619 of the Illinois Code of Civil Procedure (Code) (735

ILCS 512-619 (West 2018)). The City contended that ir
complied with plaintiffs FOIA requests and that it performed
a reasonable search for the requested records. The City
also contended that plaintiffs claim that the City failed to
provide him with the video recording was moot because it
had previously tendered the DVD to plaintiff. The City argued

that it did not have the technology to provide defendant with
a copy of the video in VHS format. Last, the City argued that

it did not possess the enhanced video created by the FBI.

n 17 To support its motion, the City attached the
affidavits of Schmitz and Passwater. The City also attached

correspondence between the City, plaintiff, and the PAC, as

well as the documents it produced in response to plaintiffs
FOIA request.

*3 fl l8 As to the reasonableness of its search, the City
explained the efforts it used to find the information plaintiff
requested. Passwater averred that, "[he] reviewed the Police
Departments [sicl electronic database and located the Police

Depafiment file, which was nrunbered 2003-1038." In the

file, the City found all the infornation plaintiflrequested in
requested items A, C, and E. The City also explained;

"a review of the Kankakee Police file 2003-1038 and

the electronic database failed to locate any reports or
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files which responded to [plaintiffs] requests 'D' and

'F'. There were no files that listed fplaintiffl as a

Confidential Informant, and any reports regarding Det.

Kane's assignment to [plaintiffs] case. There were no other

locations to search within the Kankakee Police Department

that would have revealed records responsive to [plaintiffs]
request."

ll 19 As to plaintiffs request for a copy of the video in VHS

format rather than DVD, Passwater averred:

"The video, which was [plaintiffs] request 'A', was taken

of him on the evening of March 23,2003, the night of the

murder. The video was in VHS fotm and was found in the

police file. Technology has changed in l3 years. ln2016,

when the request was made, the police department did not

have the capability to copy this to VHS. We searched for

and found an outside company which also did not have

the capability to copy this to VHS. The company could

only copy the video to DVD format. So that is how we

proceeded."

fl 20 With respect to the video enhancements performed by

the FBI, the City explained that it did not have the material.

According to Passwater:

"There was no enhanced video in the files I reviewed as

requested by [plaintiff] in 'B'. The case was prosecuted by

the United State's Attorney and the FBI enhanced the video,

not the Kankakee Police Departrtent."

fl 21 Plaintiff responded to the City's motion to dismiss, but

he did not attach any counteraffidavits to rebut the evidence

contained in the City's rnotion.

fl 22 Ultimately, the circuit court granted the City's motion to

dismiss. The court found that the City tendered all records,

videos, and other documents to plaintiff pursuant to his

FOIA request. The cjrcuit court also concluded that the City

conducted an adeqtrate search pnrsuant to FOIA for the

requested infonnatiort not tendered in response.

N23I-I. ANALYSIS

l24Ot'tappeal, plainliff contends that the circuit court ered in

granting defendant's rnotion to dismiss' Section 2-61 9(aX9) of

the Code provides folinvoluntary dismissal of a claim, based

on "affinnative mattcr avoiding the legal effect of or defeating

the clairn." 735 ILC'S 5/2-619(aX9) (West 2016). A section

2-619 motion to disrniss accepts as true all well-pleaded facts

and raises questions of law. Nettleton v. Stogsdil/,387 Ill. App.

3d743,759 (2008). Our review is de novo- Id. arl59.

u 25 Plaintiff raises several arguments as to why the trial court

ened when it dismissed his complaint. He contends: (l) there

is an issue of fact as to the adequacy of the City's search for

responsive records; (2) the City should have provided him

with a VHS copy of the video recording rather than in DVD

format; (3) the City failed to produce the enhanced videos

created by the FBI; and (4) the City failed to respond to his

August 15, 2018, FOIA request. We discuss each argument

in turn.

fl 26 First, plaintiff contends that there exists an issue of fact

as to the adequacy of the City's search for records. Plaintiff

speculates that more records existed in the City's possession

than it provided to him in response to his FOIA requests.

Accepting the City's evidence in suppofi of its motion to

dismiss, we find that it performed an adequate search for the

records plaintiff requested. Therefore, the trial court did not

etr when it determined that the City performed an adequate

search for the requested records.

*4 n 21 When a plaintiff questions the adequacy of the

search an agency made in order to satisfy a FOIA request, the

factual question raised is whether the search was reasonably

calculated to discover the requested documents, not whether

it actually uncovered every document extant. Meeropol v.

Meese,790 F.2d 942,950-51; Weisberg v. U'5. Department

of Justice,705 F.2d 1344, 1357 (1983). Mere speculation

that uncovered documents may exist does not undemine the

finding that the agency conducted a reasonable search for

them. Weisberg,705 F.2d at l35l-52 Grotmd Saucer Watch,

Inc. v. CIA, 692 F.2d 110, 11 | (l 98 l)'

tf 28 Here, defendant submitted the affidavit of Passwater

detailing his search for records responsive to plaintiffs

requests. The affidavit satisfied the City's responsibilities

under FOIA. Passwater's affidavit stated that he reviewed

the department's electronic database and located the case

file which would contain the responsive material. The City

then produced the respotlsive material it found to plaintiff,

and explained that for part of his request, there were no

responsive records. Passwater's affidavit also affirmatively

stated that there "were no other locations to search within

the Kankakee Police Department that would have revealed

records responsive to [plaintiffs] request."
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n 29 In response to the City's ruotion to disn'riss,

plaintiff needed to submit a counteraffidavit to rebut

the City's affidavits. "Agency affidavits are accorded a

presumption of good faith, which cannot be rebutted

by 'purely speculative claims about the existence and

discoverability of other documents.' " Sa.feCard Services,

Inc. v. Secttrities & Exchange Comm'n, 926 F'2d 1191 ,

1200 (1991) (quoting Growtd Saucer Watch, Inc., 692 F'2d

at 771). "In order to refute evidentiary facts contained

in the defendant's supporting affidavits, the plaintiff must

provide a counteraffidavit. [Citation.] If the plaintiff fails to

provide a counteraffidavit to challenge the facts alleged in

the defendant's supporting affidavits, the facts of defendant's

affidavits are deemed admitted." Callaghan v. Village of

Clarendon Hills, 401 lll. App' 3d 287,291 (2010)' Plaintiff

failed to submit a counteraffidavit. To the contrary plaintiff

only offered speculative arguments that additional documents

may exist. Plaintiffs unsupported allegations are insufficient

to rebut the City's uncontroverted affidavits of its exhaustive

search for responsive documents. Thus, there is no issue of

fact as to the adequacy of the City's search for documents

responding to plaintiffs FOIA requests.

fl 30 Next, plaintiff contends that the City failed to comply

with FOIA when it provided him with a DVD copy of the

VHS recording. According to plaintiff, the City should have

provided him with a copy of the video in VHS format' As

the only method of copying the video available to the City

was to use a DVD, we find that the City properly responded

to plaintiffs FOIA request. Therefore, we find plaintiffs

argument that the City failed to provide him with a proper

copy of the video is moot.

fl 31 FOIA requires public bodies to make public records

available to any person for inspection or copying. 5 ILCS

140/3 (West 201 6). "Copying" is defined as "the reproduction

of any public record by means of any photographic,

electronic, mechanical or other process, device or means now

known or hereafter developed and available to the public

body." (Emphasis added.) 1d $ 2(d).

*5 
1[32 Here, the City demonstrated it lacked the capability

to copy the video to VHS. The City took possession of the

video in VHS form in 2003. Plaintiff then waited 13 years

to request a copy of the VHS. As with the passage of tinre,

new technology made it unfeasible for the police department

to copy it in VHS format. The City found an outside colllpany

that could copy the VHS to DVD, but it did not have tl.re

capability of copying it to VHS. Plaintiff failed to file a

counteraffidavit to rebut the City's claim' Moreover, plaintiff

did not allege the existence of any alternative option for the

City to use to copy the video to a VHS. Thus, the City satisfied

the requirernents of FOIA by providing plaintiff with a copy

of the recording in the fotmat available to it.

tl 33 As a result, plaintiffs claim that the City failed to

provide him with a copy of the VHS recording is moot'

"A claim is moot when no actual controversy exists or

events occur which make it impossible for a coutt to grant

effectual relief." Duncon Publi'shing, Inc. v. City of Chicago,

304 lll. App. 3d 778,782 (1999). Where the plaintiff has

received what he sought, his action should be dismissed as

moot. Id. The mootness doctrine is applied to FOIA claims

once the requested records have been produced. Roxana

Community unit School District No. I v. Environmental

P r o t e c t i o n A g en cy, 20 1 3 lL App (ath) | 20825, \ 42. Her e, the

City provided plaintiff with the requested video and his claim

is now moot.

J[ 34 Next, plaintiff contends that the City failed to provide

him with the enhanced videos created by the FBI in 2003'

There is no evidence that the City possessed such videos. In

fact, Passwater's afftdavit stated the department did not have

any enhanced videos in its possession. As plaintiff failed to

file a counteraffidavit to rebut Passwater's afftdavit, we find

the City did not violate FOIA by denying plaintiffs request

for items it did not possess.

fl 35 Finally, plaintiff contends that the City failed to respond

to a FOIA request he sent to the City on August 15, 2018. This

claim is not properly before this court. Plaintiff did not raise

this argument in the trial couft. Issues not raised in the trial

court are waived and may not be raised for the first time on

appeal. Chotipski v. Bovis Lend Lease, Inc ,2074IL App ( lst)

132842, fl 58. Therefore, we will not address this argument.

Accordingly, we find the circuit court did not err when it

dismissed plaintiff s cornplaint.

fl 36 rrr. coNcLUSION

tl 37 For the foregoing reasons, we affirm the judgment of the

circuit court of Kankakee CountY.

fl 38 Affirmed.

Justices Carter and McDade concurred in the judgrnent
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Footnotes

1 The court dismissed the complaint against the other defendants for different reasons. Those defendants are not parties

to this appeal.

End o{ Doeument A 2A2a Thoms*n Reuters. No claim ta original U,S.
Sovernment Works.
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I]NPUBLISHED OPINION. CHECK COURT RULES

BEFORE CITING.

NOTICE This order was filed under Supreme

Court Rule z3 and maY not be cited as

precedent by any party except in the limited
circumstances allowed under Rule zg(eXr).

Appellate Court of lllinois, Fourth District.

Vincent BOGGAN, Petitioner-Appellant,

v.

FOIA OFFICE OF the DEPARTMENT OF

CORRECTIONS, Respondent-Appellee.

NO. +-tg-og4Z
I

FILED July zB, zozo

Appeal from the Circuit Courl of Sangamon County, No'

17MR1020, Honorable Jack D. Davis II, Judge Presiding'

ORDER

JUSTICE TURNER delivered the judgrnent of the court.

*l I1 Held: The circuit cout't's denial of petitioner's request

for civil penalties was not against the manifest weight of the

evidence.

fl 2 In November 201'7, petitioner, Vincent Boggan, filed pro

se a complaint for mandantus (735 ILCS 5/14-l0l et seq'

(West 2016)) against respondent, the FOIA Office of the

Department of Corrections (Depanment). In his mandamus

petition, petitioner sought civil penalties under section 11fi)

of the Freedorn of Infornation Act (FOIA) (5 ILCS 140/11(i)

(West 2016)). Petitioner later filed an amended mandamus

petition, naming the Director of Corrections as respondent' In

April 2018, respondent filed a motion to disrniss petitioner's

amended complaint under section 2-615 of the Code of Civil

Procedule (735 ILCS 512-615 (West 2018)). After an August

2018 hearing, the Sangamon County circuit court ordered

the Department to conduct a records search and provide

any additional response to petitioner but denied petitioner's

additional requests for relief. Respondent filed a notice of

compliance with the court's August 2018 order, and petitioner

filed a rnotion for rnodification of the order, requesting

the court order respondent to pay petitioner h mandatory

civil penalty. After a May 2019 hearing, the cottrt denied

petitioner's motion for modification and dismissed petitioner's

complaint with prejudice.

fl 3 Petitioner appeals pro se, assefiing the circuit court erred

by failing to award him the mandatory civil penalty. We

affirm.

fl 4 r. BACKGROUND

',|l 5 The following are the factual allegations in petitioner's

mandamus petition and/or facts set forth in a March 6,

2017 ,lerter by the Attorney General's Public Access Bureau

(Bureau). Petitioner is an inmate in the Dixon Correctional

Center. On January 13, 2016, petitioner filed a four-part

request under FOIA, seeking records related to " 'the cause

for [an] influx of corosive dirty looking and srnelling water

running through Dixon C.C. taps during the month of January

2016, and the constant influx of amber cololed fiber like

particles that continue[d] to clog the tap regulators *d<tr'.' "

On January 27,2016, petitioner received a response stating,

" '[the Department] does not possess or maintain records

responsive to these requests." In February 2016, petitioner

sought review with the Bureau of the Department's denial of

his request. With his request, petitioner includcd a grievance

he filed with the Dixon Correctional Center regarding the

facility's water quality. In his grievance, petitioner stated the

following:

" 'I infonned the Maintenance Man that I noticed the

water getting progressively worse over the past 3% weeks

*{<*. At that time the Maintenance Man conlirmed that the

Maintenance Department was aware of the contaminance

[sic] in the water system, by stating that: "a l'cw weeks ago

some kind of Water Softener/Filtration System exploded,

and caused large quantities ofthe gritty substance to enter

the water system." ' "

fl 6 On February 29,2016, the Bureau asked thc Department's

FOIA officer to " 'describe [the Departrrent]'s search for the

requested records, including where and how tlre records are

maintained, and who perfonned the search.' "'l'hat sarne day,

the FOIA officer responded she had asked the F OIA liaison at

the Dixon Correctional Center who had ir.r tum asked the chief

engineer and the chief engineer stated no rcctlrds " 'showed

the specific infonnation that fpetitioner] requestcd.' " ln April

201 6, the Bureau sent a copy of petitiorrer's reqtrest for review
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to the Department and again asked for a detailed description

ofits search for responsive records. The Bureau also asked the

Depat'tment "to clarify if it 'possess[ed] any records regarding

any issues with the water quality at the Dixon Correctional

Center for the timeframe requested by [petitioner].' " In May

2016, the Department responded as follows:

*2 "l can now confinn that lthe Department] does not

possess or maintain records responsive to any portion of
the request.

Upon receipt of the request from'[petitioner], the

fDepafiment's] Freedom of Information Office contacted

the Chief Engineer who maintains water reports for the

faciliry, who confirmed that [the Department] does not

possess or maintain records which respond to [petitioner]'s
request.

The above is a summary of the steps taken to locate

responsive records. It is not intended to depict the full

search that was under take [sic] for these records' The

Department has taken reasonable steps to ensure that these

records do not exist."

fl 7In March 2017,the Bureau made a determination under

section 9.5(0 of FOIA (5 ILCS 140/9.5(f) (West 2016))'

concluding the response by the Department to petitioner's

January 13,2016,request violated the requirements of FOIA.

The Bureau stated, in pertinent part, the following:

"Here, [petitioner]'s request can reasonably be construed

to seek records concetning the source and quality of
water at the Dixon Corectional Center. [The Department]'s

boilerplate assertion that it took reasonable effor-ts to locate

records responsive to this request is conclusory. Despite

this office's unambiguous requests for a description of the

specific systems that were searched, a detailed description

of the search of those systems, and to clarify whether

[the Department] maintained or possessed any records

regarding issues with the quality of water at the Dixon

Correctional Center, [the Depaftment]'s response to this

office merely stated that [the Deparlment]'s FOIA Office

contacted the chief engineer at Dixon Correctional Center,

and that the chief engineer simply stated there were no

responsive records.

[The Department] neither described how it maintains

records about environmental conditions sltch as the water

quality within this prison nor the specific measures that the

chief engineer took to search for those records. Although

the chief engineer would likely be aware of concems about

water quality, it is not clear that the chief engineer is the

only fDepartrnent] employee who would generate records

or engage in comtnunications about water quality. Based

on the available inforrration, it appears possible, if not

likely, that [the Department] possesses additional records

conceming the water conditions at the Dixon Correctional

Center, such as the age and grade of the current water

source/infrashucture at the prison, inspection-records,

maintenance records, and/or inmate complaint records.

Because [the Departrnent] did not provide this office with

a sufficient explanation of how it searched for records

responsive to [petitioner]'s request, the [Bureau] is unable

to conclude that [the Department] performed a reasonable

search for responsive records. To remedy this violation,

this office asks [the Department] to conduct a search of the

applicable recordkeeping systems and issue a supplemental

response to [petitioner] that fully complies with section

9 of FOIA (5 ILCS 140/9 (West 2014))." (Emphasis in

original.)
The Bureau's letter also noted the resolution of the matter did

not require the issuance of a binding opinion.

*3 
fl 8 In his November 2017 mandamus petition, petitioner

alleged he had still not received a response from the

Deparlment to the Bureau's March 2017 lettet. Based on

the aforementioned facts, petitioner argued the Depafiment

had willfully and intentionally failed to comply with his

FOIA request on no less than three different occasions or

had otherwise acted in bad faith in violation of section

llfi) of FOIA. which mandated the court to impose a civil

penalty on the Department of not less than $2,500 nor more

than $5,000 for each of the three occurrences. Petitioner

also sought iniunctive relief requiring the Department to

provide the records in response to his request. Additionally,

petitioner sought punitive damages for the Department's

refusal to provide any information on the contaminated water

he was forcecl to drink and bathe in during January and

February 20 l6 In March 2018, petitioner filed an amended

cornplaint, listing John Baldwin, Director of Conections, as

the respondent and raising the same allegations.

tl 9ln April 20 18, respondent filed a section 2-615 motion

to dismiss petrtioner's first amended complaint, contending

petitioner failed to plead sufficient facts giving rise to a cause

of action. Resqrondent alleged petitioner had access to the

rnaterials he sceks because petitioner noted they were in the

Dixon Correctronal Center's law library. It also argued FOIA

did not requirc a public body to create records and stated the

chief engineer. confirmed the Deparlment did not have the
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records responsive to petitioner's request. Petitioner filed a

reply, noting the Dixon Correctional Center's law library did

not have the annual reports or notice for tlre period ofJanuary

to March 2016. Petitioner also noted he expected documents

existed regarding the problems the Dixon Correctional Center

was having with the water system during the period of January

to March 2016.

'lf l0 On August 6,2018, the circuit court held a telephone

hearing regarding respondent's motion to dismiss. The next

day, the court entered an order adopting the Bureau's

determination as to only parts one through three of petitioner's

January 2016 request and ordering the Deparlmer.rt to conduct

a records search and provide additional responses to petitioner

regarding such search and any responsive records. The court

denied petitioner's requests for additional relief.

fl 11 On August 21,2018, respondent filed a notice of
compliance with the circuit court's August 7, 2018, order.

Attached to the notice was the Department's amended

response to petitioner's January 2016 FOIA request and

1l pages of documents. Eight days later, petitioner filed a

motion for modification of the August 201 8 order, contending

the court erred by not awarding petitioner the civil penalty

under section l1(j) of FOIA (5 ILCS 140/l 10) (West 2016))

because it is mandatory when the court finds a willful and

intentional failure to comply with FOIA or the party acted in
bad faith. Respondent filed a response asserting petitioner's

motion should be denied and noting it had complied with the

court's order. Petitioner filed a reply disagreeing respondent

had complied with the court's order because thc Depaftment

did not provide copies of any notices sent to inmates

or staff regarding the contaminated water (par1 three of
petitioner's January 2016 request). On May 10, 2019, the

circuit court held a telephone hearing on petitior.rer's motion

for modification. Six days later, the court denied petitioner's

motion.

fl 12 On June 4,2019, petitioner filed a timcly notice of
appeal from the dismissal with prejudice of his petition for
mandamus in sufficient compliance with Illin.ris Suprer.ne

Court Rule 303 (eff. July 1,2017). Thus, thrs court has

jurisdiction of petitioner's appeal under Illint'is Suprerne

Court Rule 301 (eff. Feb. I, 1994).

fl r3 rr. ANALYSIS

tl l4 In this case, the circuit court granted petitioner

declaratory relief and denied his request for civil penalties

under section l1(i) of FOIA (5ILCS 140/ll(i) (West 2016))

before it ultirnately dismissed his ntandamus complaint as

moot. Contrary to petitioner's asseftion, we note the circuit
court did not find petitioner's clairn for civil penalties was

moot. On appeal, petitioner only challenges the court's denial

of his request for civil penalties under section ll(i) which

provides, in pertinent pafi, the following:

"4 *lf the court determines that a public body willfully
and intentionally failed to comply with this Act, or

otherwise acted in bad faith, the courl shall also impose

upon the public body a civil penalty of not less than

$2,500 nor more than $5,000 for each occurrence." 5 ILCS
r40l110) (West 2016).

fl 15 While the circuit court considered only written pleadings

and attachments in denying petitioner's request for civil
penalties, the court had to resolve factual disputes regarding

the Department's actions. As such, we apply the same

standard of review as in Rock River Times v. Rockford

Public School District 205, 2012IL App (2d) 110879, ll
48,971 N.E.2d 1216, where the Appellate Court, Second

District, reviewed the circuit courl's factual determination the

respondent did not willfully and intentionally fail to comply

with FOIA or act in bad faith under the manifest weight of the

evidence standard of review. With that standard, a reviewing

court will only overturn a factual finding when the opposite

conclusion is apparent or when the finding appears to be

unreasonable, arbitrary, or not based on the evidence. Rock

River Times, 2012 lL App (2d) I I 0879, fl 48.

fl 16 Section 11 of FOIA provides, in pertinent part, as

follows:

"(a) Any person denied access to inspect or copy any public

record by a public body may file suit for injunctive or

declaratory relief.

(a-5) In accordance with Section 11.6 of this Act, a

requester may file an action to enforce a binding opinion

issued under Section 9.5 of this Act." 5ILCS 140/1 I (West

2016).

Here, the Bureau's March 2017 letter expressly found the

matter did not require the issuance of a binding opinion.
"The decision not to issue a binding opinion shall not

bc rcvicwablc." 5 ILCS 140/9.5(0 (West 2016). Thus,

petitioner cannot challenge the Bnreau's decision not to issue

a binding opinion. Also, since the Bnreau did not issue a
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binding opinion, sectiorl I1.6 of FOIA (5 ILCS 140/l l'6
(West 2016)), which contains a rebuttable presurnption the

public body willfully and intentionally failed to comply with

FOIA, does not apply in this case. Additionally, petitioner

fails to cite any authority in supporl of his contention the

Department's failure to comply with the Bureau's letter should

be considered a rebuttable presumption that the Department

willfully and intentionally failed to comply with FOIA.

tf l7 Moreover, in reviewing the circuit coutl's determination,

we will not consider the exhibits attached to petitioner's notice

of appeal and any arguments based on those documents'

While petitioner asserts he presented them to the circuit court

at the May 201 9 hearing, the record on appeal lacks a report of

proceedings for that hearing, and the record contains no other

evidence showing those documents were in fact presented to

the circuit court. As the appellant, petitioner "ha[d] the burden

to present a sufficiently complete record of the proceedings

at trial to suppoft a claim of error." Foutch v. O'Bryant, 99

Ill. 2d 389, 391-92,459 N.E.2d 958,959 (1984). "Anv doubts

which may arise from the incompleteness of the record will

be resolved against the appellant." Foutch,99 lll.2d at 392,

459 N.E.2d at 959.

Additionally, we point out the civil penalties provided in

section 11fi) are mandatory only '[i]f the court determines

that a public body willfully and intentionally failed to comply

with [FOIA], or othetwise acted in bad faith." 5 ILCS

140/1 l0) (West 2016). Here, the circuit court implicitly found

respondent did not willfully and intentionally fail to comply

with FOIA or act in bad faith when it denied petitioner's

request for additional relief in its August 2018 order. Further,

contrary to petitioner's assertion, the record does not show

the circuit courl denied petitioner's motion for modification

based on respondent's compliance with the couft's August

2018 order. Thcy were two separate issues the circuit court

addressed at the May 2019 hearing.

*5 fl 1 8 Petitioner contends the Bureatt's March 2017 letter

clearly indicates respondent acted ir.r bad faith and willfully

and intentionally failed to comply with FOIA. However, in its

letter, the Bureau found the Departlnent did not sufficiently

explain how it searched for records and thus the Bureau

could not determine if the Departrnent conducted a reasonable

search for responsive records. Additionally, the materials the

Depafiment did produce in August 2018 were created after

January 2016 and would not have been available at the time

of petitioner's initial request. Moreover, the Department did

reply each time the Bureau asked it to do so, except for after

the March 2017 letter. However, at that point, the Department

had given essentially the same answer three times. The

Bureau's letter indicated a concem with the nanowness of

the Department's search for responsive documents and not an

utter disregard of petitioner's four-paft FOIA request. Based

on the facts before the circuit court, we do not find the

coul'trs implicit ruling the Department did not willfully and

intentionally fail to comply with FOIA or otherwise act in bad

faith was against the manifest weight of the evidence.

fl 19 rrr. CONCLUSION

fl 20 For the reasons stated, we affirm the Sangamon County

circuit court's judgment.

tf 2l Affirmed.

Justices DeArmond and Holder White concuned in the

judgment.

All Citations

Not Reporled in N.E. Rptr., 2020 IL App (4th) 190347-U'

2020 wL 4346867
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REVISION OR WITHDRAWAL.
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The PEOPLE of the State of
Illinois, Plaintiff-Appellee,

V.

RoberLo VELAZQUEZ,

Defendant-Appellant.
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Synopsis

Background: Convicted criminal defendant mailed notice of
filing his motion for injunctive or declaratory relief regarding

four FOIA requests he had filed to the clerk of the court in

Maywood, Illinois, and named the state attomey general and

one borough police department as respondents. The Circuit

Court, Cook County, Geary W. Kull, J., dismissed the motion

believing it did not have jurisdiction to consider defendant's

request for relief.

Holdings: The Appellate Court, Sheldon A. Harris, J., held

that:

[ ] motion was improperly dismissed, rather than transferring

to chiefjudge for reassignment, and

[2] state lacked standing to challenged validity of disrnissal

order based on a lack ofpersonaljurisdiction.

Vacated and rernanded.

West Headnotcs (9)

Trial court improperly disrtrissed, rather than

transferring to the chief judge for reassignment,

defendant's rrotion for iniunctive or declaratory

relief regarding four Freedom of Information

Act (FOIA) requests defendant made to police

depafiments that were involved in his arrest;

motion was filed in the criminal division and

should have been filed in the chancery division

as it was a motion for injunction or declaratory

relief. 5 I1l. Comp. Stat. Ann. 140/11.

l2l Appeal and Error '.,r= Subject-matter

jurisdiction

Whether the circuit court has subject-matter

jurisdiction to entertain a claim is a question of
law that is reviewed de novo.

I3l Courts ,..* Illinois

Excepting the power to review administrative

actions, the circuit court's subject-matter

jurisdiction is conferred entirely by the state

constitution.

I4l Action ,:.* Moot, hypothetical or abstract

questions

Subject matter jurisdiction exists for a circuit

court as a matter of law if the matter brought

before the court by the plaintiff or petitioner is
justiciable.

tsl Action '..". Moot, hypothetical or abstract

questions

A justiciable matter is a controversy that is
definite and concrete, as opposed to hypothetical

or moot, touching upon the legal relations of
parlies having adverse legal interests.

Courts '..' Divisions and parts of coutls

Although the circuit court is cornprised of
different divisions that hear certain types of
cases, that fact does not affect a circnit judge's

I11 Courts '.-,,. Divisions and parts of courts

t6l
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authority to hear and dispose of any matter

properly pending in the circuit court.

I Cases that cite this headnote

I7l Courts ,.,',. Divisions and parts of coutls

Claims transferred or reassigned by a circuit

court chiefjudge to another division after it is

determined the case belongs in the other division

does not implicate the transferring circuit court's

jurisdiction to hear a parlicular type of action.

1 Cases that cite this headnote

I8t Courts t.* Waiver of Objections

Process ,.'.. Necessity and rnode of objection

in general

Because objections to personal jurisdiction and

improper service may be waived, a pafty may

object to personal jtrrisdiction or improper

service of process only on behalf of himself or

herself.

tel Declaratory Judgment .,* State or state

officers

State lacked standing to challenge validity of
the circuit court's order dismissing defendant's

motion for injunctive or declaratory relief

regarding Freedom of Information Act (FOIA)

requests based on a lack ofpersonaljurisdiction

over respondents listed in the motion, the

attomey general and borough police department,

because the state was not a listed respondent;

a party rnay object to personal jurisdiction or

improper service of process only on behalf of
himself or herself.

Appeal from the Circuit Court of Cook County. No. 06 CR

l4g4,Honorable Geary W. Kull, Judge Presiding.

Attorneys and Law Firms

Amy P. Carnpanelli, Public Defender, of Cook County

(Elizabeth Ribbeck, Assistant Public Defender, of counsel),

for appellant.

Kimberly M. Foxx, State's Attomey, of Chicago (Alan J.

Spellberg and Christine Cook, Assistant State's Attorneys, of
counsel), for the People.

OPINION

JUSTICE HARRIS delivered the judgment of the court, with

opinion.

*1 fl 1 Defendant, Roberto Yelazquez, appeals from the

order of the circuit court dismissing his motion for injunctive

or declaratory relielpursualrt to sectiul I1 ul ths Frcedom r:,f

Information Act (FOIA) (5 ILCS 140/11 (West 2016)). On

appeal, defendant contends that the court erred in dismissing

the action and instead should have transferred the matter to the

presiding judge of the chancery division for reassignment. For

the following reasons, we vacate the dismissal and remand for

further proceedings.

fl 2 r. ruRISDICTION

fl 3 The circuit court dismissed the action on June 22,2018.

On September 20,2018, this court allowed defendant to file a

late notice of appeal. Accordingly, this court has jurisdiction

pursuant to Illinois Snpreme Court Rule 606(c) (eff. July l,
2017).

fl 4 il. BACKGROUND

'lf 5 The following facts are relevant to this appeal. After a

.jury trial, defendant was convicted of first degree murder

in the shooting death of Jesus Escalante-Mendoza and

sentenced to 60 years' imprisontnent. This court affirmed

defendant's conviction and sentence in People v. Velazquez,

No. l-08-2154,314lll.Dec. 1078, 996 N.E.2d 113 (2008)

(unpublished order under Illinois Supreme Court Rule

23). Defendant filed a postconviction petition alleging

ineffective assistance of appellate connsel, which the trial

court summarily dismissed. This court affirmed the sttlntnary

disrnissal but directed the clerk of the circuit court to amend
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tl"te mitlinrus to leflect pretrial custody crediL People v.

Velazquez,2013lL App (lst) 120285-U,2013 WL 5435213.

Jl 6 Defendant subsequently rnade four requests to agencies

pursuant to FOIA. On June 26, 2016, defendant filed a

FOIA request with the Cicero Police Department (2016 PAC

43654). The Illinois Attorney General's (AG) Office wrote

a letter to the town of Cicero inquiring about its failure to

respond to defendant's request. In a letter dated Septernber

15, 2016, Cicero informed defendant that it had 72 pages

of record in response to his request, that the first 50 pages

were free, and upon receipt of a $3.30 copying fee it would

"promptly tender the requested" materials. After Cicero

inforrned the AG's Office that it responded to defendant's

request, the AG sent a letter to defendant stating that his

complaint had been resolved and if he wanted review of the

response, he had to file a request for review. A receipt dated

October 24,2076, shows payment of $3.30 was received for

defendant's FOIA request.

fl 7 On June 26,2016, defendant also filed a FOIA request

to the Netcong, New Jersey, police department (2016 PAC

43655), where he was arrested. On July 7,2016, the Netcong

Borough Police Department l'esponded to the request, stating

that the incident in which defendant sought records occurred

outside their jurisdiction. They suggested defendant contact

the New Jersey State Police and provided contact information.

On September 8,2016, the AG informed defendant in a letter

that it closed its investigation of his request because it had

"no jurisdiction to review denials of requests for records by

governmental entities of the State ofNew Jersey."

*2 fl 8 Defendant filed a request for review with the AG

on November 14,2016, alleging that the town of Cicero did

not send requested records after he paid the fee (2016 PAC

45101). The attorney for Cicero informed the AG that the

town received defendant's check on October 24,2016, and

mailed the reqttested records that same day. The AG apprised

defendant that if it did not hear from him by March 21 ,2011 ,

it would "assume that [he] received the records and close [his]

file without further action or notification to you."

u 9 On February 20, 2017, defendant filed a FOIA request

to the Cicero Police Deparhnent seeking all police reports

related to his case (2011 PAC 41563). Defendant appealed

the denial of his request to the AG on April 17,201'7.lna
letter dated May 4, 201 7, the AG informed defendant that "no

further inquiry is warranted."

tl l0 On June 14,2018, defendant placed in the mail his

notice of filing of his rnotion for injunctive or declaratory

relief. Defendant's motion listed himself as plaintiff and

Attorney General Lisa Madigan and "Net-Cong Borough

PD" as respondents. For case numbers, defendant entered

the PAC numbers for the four FOIA requests he had filed.

Defendant requested relief pursuant to section I l(f) of FOIA,

which provides that the cout't "shall conduct [an] in camera

examination of the requested records as it finds appropriate to

detennine if such records or any part thereof may be withheld

under any provision of this Act." 5 ILCS 140/11(0 (West

2016). The notice of filing was sent to the "Clerk of the Court"

in Maywood, Illinois, and to "Kimberley M. Foxx."

fl 1l At the hearing on defendant's motion, the circuit judge

stated that defendant "requested cefiain things in the Freedom

of Information Act that I have read. Some of which he may

be entitled to, some of which not. He also asked for actual

photographs of evidence. I believe he is entitled to that." The

circuit judge, however, concluded "I'm not the place to send

this. I don't necessarily know who is, but I'rn going to dismiss

it today, because I don't have jurisdiction on it." The court

believed that the matter belonged in "maybe the chiefjudge's

court." Defendant appeals from the trial court's dismissal.

fl 12 tlr. ANALYSIS

IU I2l Jf 13 The circuit court dismisscd defendant's motion

because it believed it did not have jurisdiction to consider

defendant's request for relief. Whether the circuit court has

subject-matterjurisdiction to entertain a claim is a question of
law that we review de novo. McCorntick r. Robertson,2075

IL 1 18230, fl 18, 390 lll.Dec. 142,28 N.E.3d 795.

I3l I4l I5l fl 14 Excepting the power to revrew

adrninistrative actions, the circuit cotlrt's subject-matter

jurisdiction is conferred entirely by our state constitution. /n

re M.I(.,232111. 2d 408, 424,328 Ill.Dec. 868, 905 N.E.2d

751 (2009). Thus, our suprelne cottrt dt'terntined that for

circuit courts, "subject lnatter jurisdiction exists as a matter

of law if the matter brought before the cor-rrt by the plaintiff

or petitioner is 'justiciable.' " Itt. A justiciable matter is

a controversy that "is definite and concrcte, as opposed to

hypothetical or moot, touching upon the legal relations of
parties having adverse legal interests." Be!leville Toyota, Inc.

v. Toyota Motor Sales, U.S.A., lnc., 199 lll 2d 325,335,264

Ill.Dec. 283,110 N.E.2d 177 (2002).
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16l l7l fl 15 The circuit court below, however, did not

detern.rine that no definite controversy existed between the

parties. Rather, the court believed that it was not the place

for defenclant's action. Although the circuit court is cornprised

of different divisions that hear ceftain types of cases, that

fact does not affect a circuit judge's authority "to hear and

dispose of any matter properly pending in the circuit court'"

Fulton-Carroll Center Inc. v. Industrial Council of Northwest

Chicago, Inc.,256ll1. App. 3d 821, 823, 195 lll.Dec' 657,

628 N.E.2cl 1121 (1993). If a case before a circuit judge

belongs in another division, the chiefjudge has the general

administrative authority to transfer the matter to another

division in the circuit. See Ill. S. Ct. R.21(c) (eff. Dec' 1,

2008). Such transfers or reassignments do not implicate the

circuit court's jurisdiction to hear a particular type of action'

Fulton-Carrolt,256lll. App. 3d at823,195 lll.Dec' 651 ,628

N.E.2d I l2l.

*3 fl l6 Accordingly, the general orders of the Cook County

circuit court provide that "[n]o action shall be dismissed * * *

because the action was filed, tried or adjudicated in the wrong

department, division or district." Cook County Cir' Ct' G'O'

1.3(b) (Aug. l, 1996). Instead, any action that the circuit coutl

determined was filed in the

"wrong department, division, district or section of the

Circuit Court of Cook County, shall be transferred to the

Presiding Judge of the division or district in which it is
pending for the purpose of transferring the action to the

Presiding Judge of the proper division or district, or for

reassignment to the proper section." Cook County Cir' Ct'

G.O. 1.3(c) (Aug. 1, 1996).

!l 17 Defendant's action for reliefpursuant to section ll of

FOIA was filed in the criminal division, and he acknowledged

on appeal that it should have been filed in the chancery

division as it is a motion for injunction or declaratory

relief. See Cook County Cir. Ct. G.O. 1.2, 2.1(bXl) (Jan' l,

2008). The circuit coutl recognized that it was filed in the

wrong division, and also recognized that the matter belonged

in "maybe the chief judge's court." Rather than dismiss

defendant's actiorr, however, the court should have transferred

it to the chiefjudge for reassignm ent. Fulton-Curroll'256 lll'
App. 3d at 823, 195 Ill.Dec. 651 ,628 N.E.2d I l2l. Therefore,

we vacate the circuit court's disrnissal and remand the matter

so the circuit court can transfer defendant's action to the chief

judge. See icl. at823-24, 195 lll'Dec. 657,628 N'E'2d 1121

(it is not for the reviewing court "to direct that cases be heard

in one division ofa circuit court as opposed to another").

l8l l9l fl 18 The State argues that the circuit court below

lacked personal jurisdiction over the respondents because

there is no evidence in the record that they were properly

served. The State urges this court to affirm the circuit court's

dismissal on this basis. However, because objections to

personal jurisdiction and improper service may be waived,

" 'a party may object to personal jurisdiction or improper

service of process only on behalf of himself or herself''

" (Internal quotation marks omitted.) People v. Matthews,

2016 lL ll8l14, n D, 4l2lll.Dec. 175,16 N'E.3d 1233

(quoting In re M.W.,232lll. 2d at 427,328IlI.Dec. 868, 905

N.E.2d 757). Therefore, the State "lacks standing to challenge

the validitl, of the circuit court's dismissal order based on lack

ofpersonal jurisdiction" over respondents. ld ll 20'

fl 19 rV. CONCLUSION

tl 20 For the foregoing reasons, the judgment of the

circuit courl is vacated, and the cause remanded for furlher

proceedings.

fl 2l Vacated and remanded.

Presiding .h"rstice Mikva and Justice Cunningham concurred

in the judgrnent and oPinion.

All Citations

---N.E.3(l ----,2020IL App (1st) 181958,2020WL 4038859
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UNPUBLISHED OPINION. CHECK COURT RULES

BEFORE CITING.

NOTICE: This order was filed under Supreme

Court Rule z3 and maY not be cited as

precedent by any party except in the limited

circumstances allowed under Rule zg(eXr).

Appellate Court of Illinois, First District,
FIRST DIVISION.

John A. SCATCHELL, Plaintiff-Appellant,
v.

VILI/.GE OF MELROSE PARK, and

Board of Police and Fire Commissioners

of Melrose Park, Defendants-Appellees.

No. r-r9-1414

I

July 6, zozo

Appeal from the Circuit Court of Cook County, Chancery

Division. No. l8 CH 0785, Honorable Pamela Mclean-

Meyerson, Judge Presiding.

ORDER

PRESIDING JUSTICE GRIFFIN delivered the judgment of

the court.

*1 fl 1 Held:The dismissal of plaintiffs second amended-

complaint for declaratory judgment with prejudice pursuant

to section 2-615 of the Code of Civil Procedure (735 ILCS

512-615 (West 2018)) was warranted; plaintiff can prove no

set of facts under the pleadings that would entitle him to relief'

u 2 Plaintiff John A. Scatchell filed a declaratory judgment

action against defendants Village of Melrose Park (Village)

and Board of Police and Fire Commissiorrers (BOFPC) in

the circuit court of Cook County claiming the BOFPC lacked

the authority to hear disciplinary charges liled against him'

Plaintiff alleged the BOFPC was: (l) abolished by the Village

in a municipal ordinance adopted on Jull 9' 2012; and in

the alternative, (2) irnproperly constitutcd in violation of

Illinois statute. Defendants moved to dismiss the declaratory

judgment action pursuant to section 2-615 ol'the Code of Civil

Procedure (735 ILCS 512-615 (West 2018)) (Code). The trial

court held a hearing and dismissed the action with prejudice.

For the following reasons, we affirm the judgrnent of the

circuit coufi of Cook CountY.

fl 3 BACKGROUND

tl 4 Plaintiff was a police officer for the Melrose Park Police

Depafiment. The police chief and deputy police chief of

the Melrose Police Depaftment filed disciplinary charges

against plaintiff for allegedly violating department rule and

policies. The matter was set for an administrative hearing'

While the charges were pending, plaintiff challenged the

administrative body's authority to adjudicate the matter in a

separate declaratoryjudgment action filed on July 19,2018,

in the circuit court of Cook County. Plaintiff amended his

complaint two times on July 30,2018 and October 24,2018.

tl 5 In his second-amended complaint, plaintiff alleged the

administrative body hearing his charges, the BOFPC, was

abolished by the Village in municipal ordinance no. 1613

adopted on July 9, 2012 (Ordinance 1613) and derived it's

authority from nowhere such that any action it undertook

would be void. Alternatively, plaintiff claimed the BOFPC

lacked authority to hear the charges because it was improperly

constituted in violation of the Fire and Police Commissioners

Act (65 ILCS 5/10-2.1 et seq. (West 2018)) (Commissioners

Act), which requires board members to serve three-year terms

(id. fi 10-2.1-l) and limits the number of board members who

belong to the same political pafty (id. $ l0-2.1-3).

fl 6 Plaintiff attached the following exhibits to his second-

amended complaint: (1) a copy of Ordinance 16131, (2) a letter

entitled "Notice of Hearing"; (2) the minutes from a special

meeting; (3) a Freedom of Information Act (5 ILCS 140/1 et

seq. (West 2018)) (FOIA) denial letter from the Village; (4)

copies ofthe Village's budget and schedules ofexpenditures;

and (5) copies of resolutions passed by the Village.

fl 7 Ordinance 1613 amended chapter 2.16 of the Village

municipalcode. It abolished the BOFPC ("[t]he Village Board

hereby abolishes the Board of Police and Fire Corrrrnissioners

for the Village") and created the Personnel Board ("[t]here

is hereby created the 'Personnel Boald' of the Village of

Melrose Park, which shall consist of no greater than five (5)

members appointed by the Mayor with the advice and consent

of the Board of Trustees"). Mernbers of the Personnel Board

served three-year staggered tenns "so that no more than two
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(2) appointrnents expire on April 30 of any year." The then-

current members of the BOFPC (Michael Caputo (Caputo),

Pasquale Esposito (Esposito) and Mark Rauzi (Rauzi)) were

"appointed to serve as metnbers of the Personnel Board for the

remainder of their respective tenns of office." The Personnel

Board "assume[d] all of the powers and duties of the Board

and Fire and Police Commissioners."

*2 fl 8 The letter attached to plaintiffs second-amended

complaint was written on BOFPC letterhead, listed plaintiff
and his attorxeys as addressees, and was entitled "Notice of
Hearing." The body of the letter read as follows: "YOU ARE

HEREBY NOTIFIED that charges have been filed against

you before the Board of Fire and Police Commissioners of
the Mllage of Melrose Park, Illinois ("Board") *** by police

Chief Sam Pitassi and Deputy Police Chief Michael Castellan
*** and that said Board has ordered that a hearing be had on

the said charges t"'* on the 25th day ofApril,20l8." The letter

was signed by the secretary of the BOFPC, Pat Esposito, and

dated April 3,2018.

ll 9 The rninutes were dated May 10, 2014, entitled

"spEcIAL MEETING [,] BOARD OF THE POLICE AND

FIRE COMMISSIONERS" and read in pertinent part as

follows: "EMPLOYEE DISCIPLINE (Consider charges and

set hearing on disciplinary charges filed on April 25, 2018

(Castellan))". The FOIA denial letter informed plaintiff that

his request for public records from the Personnel Board was

denied because "the Village does not have a personnel board."

The Village's 2012 budget and its schedules of expenditures

from 2012 to 2018 showed that funds were appropriated for

the BOFPC and its chaiman, commissioner, and secretary.

The Personnel Board did not appear in the budget or any of
the schedules of expenditures.

fl l0 Finallv, the text of the resolutions attached to plaintiffs

second-amcnded complaint showed the Mllage appointed the

same three members to the BOFPC from 2012 to 2018.

ln 2012, l0l3 and 2014, tbe Village passed resolutions

appointing Caputo, Esposito, and Rauzi as members to the

BOFPC to serve one-year tenns. The resolutions passed in

2015 and 2016 authorized the Village President to extend the

terms of those appointments until such time as he deemed

appropriatc ln2011and 2018, the Village again appointed the

sar.ne indivrdr"rals to the BOFPC to selve one-year terms. Each

resolution contained a "st"tperseder" provision, indicating that

"[a]ll code provisions, ordinance, resolutions, and orders, or

parts thereof, in conflict herewith, are to the extent of such

confl ict her eby superseded."

fl I I On November 16, 2018, defendar.rts moved to dismiss

plaintiffs second-anrended conrplaint pursuant to section

2-615 of the Code, which provides for the dismissal of a

cornplaint that fails to state a claim for relief. In their motion,

defendants acknowledged that Ordinance l6l3 abolished the

BOFPC on July 9,2012, but pointed out that the ordinance

also established the Personnel Board, vested the Personnel

Board with the powers of the BOFPC and appointed the

then-current mernbers of the BOFPC to the Personnel Board.

Defendants contended that the "BOFPC" was just a label, and

its former members were fully empowered to hear the charges

filed against plaintiff pursuant to Ordinance 1613.

'u 12 Defendants took the following alternative positions

with respect to Villages' resolutions: (1) they were valid

and superseded the conflicting provisions ofOrdinance 1613

"with respect to the name of the Board and the terms

of its rnembers" such that Caputo, Esposito, and Rauzi

were still acting with the authority granted to them by

Ordinance 1613, but under a new name and with one-

year tems; or (2) they were invalid and Caputo, Esposito,

and Rauzi remained members of the Personnel Board as

statutory holdovers pursuant to section 3. I -30-5 ofthe Illinois

Municipal Code (65 ILCS 5/3.1-30-5 (West 2018)) because

no one was "appointed and qualified to replace them." Either

way, defendants argued, the members hearing the charges

against plaintiff did not lack authority. Defendants argued

that plaintiffs alternative challenge to the composition of
the BOFPC (or the Personnel Board) was a non-starter

because the Village was a home-rule municipality and could

adopt an ordinance that conflicted with requirements of the

Cornmissioners Act (65 ILCS 5/10-2.1 et seq. (West 2018)).

*3 
'11 13 On June 25,2079, the trial court held a hearing

on defendants' rnotion to dismiss plaintiffs second-amended

complaint. The trial court found the BOFPC was abolished by

Ordinance 1613. However, it concluded that the resolutions

passed by the Village post-abolishtnent "superseded" the

conflicting provisions of Ordinance 1613 and operated to

"revive" the BOFPC. The trial court further found the BOFPC

was not improperly constituted because the Village was

a home-rule municipality and therefore not bourrd by the

requirements of the Commissioners Act (65 ILCS 5/10-2.1

et seq. (West 2018)). The trial court granted defendants'

motion and dismissed plaintiffs second-amended cornplaint

with prejudice pursuant to Section 2-6 15.
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fl 14 Plaintiff filed a notice of appeal on July 8,2019.
Jurisdiction is proper under Illinois supreme court rules 301

(eff. Feb. l, 1994) and 303 (eff. July 1,2017). On appeal,

plaintiff asks us to reverse the trial court's judgrnent because

the facts alleged in his second-amended complaint taken as

true establish his entitlement to declaratory relief. Defendants

ask us to affirm the judgment on any basis in the record

because the trial court's judgment was correct.

fl ls ANALYSTS

fl I 6 The issue on appeal is whether plaintiff can prove no set

of facts under the pleadings that would entitle him to relief.
Our review is de novo. Reynolds v. Jimmy John's Enterprises,

LLC,2013IL App (4th) 120139,n2s.

fl 17 A section 2-615 motion to dismiss challenges the legal

sufficiency of a complaint based on defects apparent on its
face. Jane Doe-3 v. McLean County Unit Dist. No. 5 Board
of Directors,2012lL 112479, fl 15. Under section 2-615,the
critical question is whether the allegations in the complaint,
construed in the light most favorable to the plaintiff, are

sufficient to state a cause of action upon which relief may

be granted. Id. n rc.In making the determination, all well-
pleaded facts and the reasonable inferences drawn therefrorn
must be taken as true. O'Callaghan v. Satherlie,2015IL App
(lsl) 142152,1T 18. A court should not dismiss a complaint
pursuant to section 2-615 unless it is clearly apparent that no

set of facts can be proved that would entitle the plaintiff to

recovery. Marshall v. Burger King Corp.,222 Ill.2d 422,429
(2006).

fl 18 The essential requirements of a declaratory judgment

action are: (l) a plaintiff with a legal tangible interest; (2)
a defendant having an opposing interest; and (3) an actual

controversy between the parties concerning such interests.

Beahringer v. Page, 204 I1l. 2d 363, 372 (2003). "The
declaratory judgment procedure allows ' " 'the cor"rrt to take

hold of a controversy one step sooner than nonnally-that is,

after the dispute has arisen, but before steps are taken which
give rise to claims for damages or other relief. The parties

to the dispute can then learn the consequences oftheir action

before acting.' )' ) ') Id. at312-13 (quoting Kaske v. City o/'
RockJbrd,96 1ll.2d 298,306 (1983), quoting Bttege v. Lee,

56 Ill. App. 3d193,798 (1918), quoting Ill. Ann. Stat., ch.

I 10, 1l 57.1 , Historical and Practice Notes, at I 32 (Smith-Hurd

r e68)).

tl l9 Plaintiff clairns the facts alleged in his second-amended

cornplaint, taken as true and liberally construed, establish

that the BOFPC, not the Personnel Board, was hearing the

disciplinary charges against him and lacked the authority
to do so because the BOFPC was either abolished by
Ordinance I 61 3, or improperly constituted in violation of the

Commissioners Act (65 ILCS 5/10-2. I et seq. (West 2018)).

Plaintiff further argues that the resolutions passed by the

Village after July 9,2012, were invalid and failed to "revive"
the BOFPC (as the trial court found) because a resolution
cannot supersede or amend an ordinance. According to
plaintiff, the BOFPC is "illegal" and we should reinstate his

second-amended complaint so that he may defend the charges

before an administrative body with the authority to make a
binding decision.

'<4 !J 20 Defendants counter, and argue that Caputo,

Esposito and Rauzi derived their authority from Ordinance

1613 and none of the allegations or exhibits attached

to plaintiffs second-amended complaint, taken as true,

demonstrate otherwise. Defendants take altemative positions
as to the validity of the resolutions passed by the Village
after Ordinance 1613 was adopted. Defendants claim the
resolutions were either: (l) valid and superseded the

conflicting provisions of Ordinance 1613 by changing the
name of the Personnel Board back to the BOFPC and re-

appointing Caputo, Esposito and Rauzi as members of the
BOFPC to serve one-year terms; or (2) invalid and failed
to appoint members to the Personnel Board, in which case

Caputo, Esposito and Rauzi remained in their positions as

"statutory holdovers" pursuant to Illinois law until someone
was appointed in their place.

lJ 2l We hold that the dismissal of plaintiff s second-amended

cornplaint with prejudice pursuant to section 2-615 of the

Code was warranted. Plaintiff can prove no set of facts under
the pleadings that would entitle him to declaratory relief.
The judgment of the circuit court of Cook County must be

affirmed.

I22 The plain text of Ordinance 1613 makes clear, and

the pafties do not dispute, that on July 9, 2012,the Village
replaced the BOFPC with the Personnel Board, vested the

powers of the BOFPC in the Personnel Board, and appointed
the members of the BOFPC to the Personnel Board to
serve out the rernainder of their terms in office. The central
question here is what happened when those tenns expired, as

provided in plaintiffs second-amended complaint, on April
30, 2013. We find the allegations and exhibits attached
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to plaintiffs second-atnended cornplaint, taken as true and

liberally constnted, establish that the Village never appointed

anyone to succeed the melnbers of the Personnel Board.

lJ 23 The resolutions passed by the Village were invalid

and ineffectual. First, the resolutions expressly appointed

members to a non-existent entity: the BOFPC. Second,

the resolutions could not, contrary to the trial court's

finding, supersede the conflicting provisions of Ordinance

1613 because a municipal ordinance may only be repealed,

modified or amended through the passage of an ordinance'

See Napervitle Police Union, Local 2233, American

Fecleration of State, County & Mtmicipal Employees AFL-

CIO v. City of Naperville, gT Il1. App. 3d 153, 156 (1981)

("[a]n ordinance may be repealed, modified or amended only

by municipal action of like dignity and, therefore, may not be

amended or modified by resolution since a resolution is an act

of lesser dignity than an ordinance"). Accordingly, the Village

never appointed any successors to the Personnel Board and

the BOFPC was not "revived."

'tl 24 Because no successors were chosen, the members of the

Personnel Board remained in office by operation of law. See

65 ILCS 5/3.1-30-5 (West 2018) ("[i]f there is a failure to

appoint a municipal officer, or the person appointed fails to

qualify, the person filling the office shall continue in office

until a successor has been chosen and has qualified"); see

also City of Pekin v. Indttstrial Commission, 341 Il1. 312,

319 (1930) ("[w]here the tenure of an office is vested for

a specified period of time and until a successor shall be

elected or appointed and qualifies, the mere expiration of the

specified period of time for the duration of the term of office

does not operate to vacate the office or to impair the powers

of the officer to contintte to act"). By remaining in office,

Caputo, Esposito, and Rauzi continued to exercise the powers

of Personnel Board (which "assume[d]" the powers of the

BOFPC under Ordinance 1613) and possessed the requisite

authority to hear and act upon plaintiffs disciplinary charges'

*5 fl 26 Plaintiffs additional claim that the BOFPC was

improperly cotrstitr"rted fares no better. The Village is a home

rule unit of local government under the Illinois Constitution

of 1970 and pursuant to section 6(a) of article VII, "may

exercise any power and perfonn any function perlaining to

its government and affairs including, but not limited to, the

power to regulate for the protection of the public health,

safety, morals and welfare; to license; to tax; and to incur

debt." Ill. Const.l970, art. VII, $ 6(a). Our supreme court has

"consistently held that an ordinance enacted by a home rule

unit under the grant ofpower found in section 6(a) supersedes

a conflicting statute enacted prior to the effective date of the

Constifution." Stryker v. Village of Oak Park, 62111. 2d 523,

s27 (1e76).

fl 27 Pursuant to its section 6(a) authority, the Village adopted

Ordinance 1613 and did not include in its text a provision

limiting board membership based on political affiliation. As

plaintiff points out, the absence of a provision so limiting

board membership conflicted with section 10-2.1-3 of the

Commissioners Act (65 ILCS 5/10-2. 1-3 (West 20 I 8))' which

provides in pertinent part that "[n]o more than 2 members

of the board shall belong to the same political party."

However, the conflict was of no consequence. As a home

rule municipality, the Village's adoption of Ordinance l6l3
superseded the conflicting provisions of the Commissioners

Act. Stryker, 62 lll. 2d at 527. Accordingly, plaintiffs

additional claim fails under section 2-615 of the Code as well.

fl 28 Accordingly, the dismissal of plaintiffs second-amended

complaint with prejudice was warranted. Plaintiff can prove

no set of facts under the pleadings that would entitle hirn to

relief. The judgment must be affinned.

fl 29 CONCLUSION

U 30 Accordingly, we affirm

fl 3l Affinned.

Justices Pierce and Walker concutred in the judgrnent.

All Citations

Not Reporled in N.E. Rptr., 2020 lL App (1st) 191414-U'

2020 wL 3803533

'll 25 We reject plaintiff s contentions that the exhibits attached

to his second-amended complaint establish his entitlement

to declaratoly relief. None of the exhibits, including those

showing that tlre Personnel Board did not have a budget and

that a Village FOIA officer indicated the Village did not have

a Personnel Board, demonstrate that Caputo, Esposito, and

Rauzi lackecl or somehow lost their authority under Ordinance

1613. Accordingly, plaintiffs initial claim for declaratory

relief n-rust fail under section 2-615 of the Code.
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UNPUBLISHED OPINION. CHECK COURT RULES

BEFORE CITING.

NOTICE: This order was filed under Supreme

Court Rule z3 and may not be cited as

precedent by any party except in the limited

circumstances allowed under Rule zg(eXr).
Appellate Court of Illinois, First District,

SIXTH DryISION.

Mansour MOHAMMAD,

Plaintiff-Appellant,
v.

The CHICAGO POLICE

DEPARTMENT, Defendant-APPellee

No. r-r9-oorr
I

June 30, zozo

Appeal from the Circuit Court of Cook County. No. 17 CH

16963, Honorable Peter Flynn, Judge Presiding.

ORDER

PRESIDING JUSTICE MIKVA delivered the judgment of the

court.

*1 fl 1 Held:Where plaintiff failed to show that there was

a genuine issue of material fact as to whether defendant

complied with his FOIA request, the circuit court's grant of

sumrnary judgment in favor of defendant is affinned.

fl 2 Plaintiff, Mansour Mohammad, appeals from the circuit

court's grant of summary judgment in favor of defendant, the

Chicago Police Departrnent (CPD), finding that no gentrine

issue of material fact existed as to whether the CPD con-rplied

with Mr. Mohammad's request under the under the lllinois

Freedom of Information Act (FOIA) (5 ILCS 14011 et seq-

(West 2016)). On appeal, Mr. Moharnmad argues that this

grant of surnmary judgment was in error becattse ( l) the CPD

has not fully discharged its obligation to him under FOIA,

(2) the docurnents that the CPD provided to Mr' Mohan.rrrad

were improperly redacted, (3) the CPD intentionally violated

FOIA in bad faith and therefore should incur civil penalties,

and (4) there is outstanding discovery tnaterial relating to a

genuine factual issne. For the following reasons, we affirm.

fl 3 r. BACKGROUND

!l 4 The following chronology is taken from Mr. Mohammad's

cornplaint, the CPD's motion for summary judgment,

Mr. Mohammad's response to that motion, and relevant

attachments to those filings.

fl 5 In September 2016, Mr. Mohammad filed a FOIA request

with the CPD, asking for all police reports for case No.

09 CR 08678. The CPD responded on September 28,2076,

providing 60 pages of responsive records. On October 26,

2016, Mr. Mohammad filed another FOIA request with the

CPD, specifically asking for "all inventory reports, general

progl'ess reports, general offense case reports, investigative

reports, patrol division canvass worksheets, supplementary

reporls, written notes, written statements, not limited to, but

including all responsive records prepared by or for, or used

by, received by, in the possession of, or under the control of

any public body," and "any and all emails relating to" case

No. 09 CR 8678.

'u 6 After requesting multiple extensions, on December

27, 2016, Officer Gary Rubenstein, a CPD FOIA officer,

responded to Mr. Mohammad's second request. In the letter

accompanying the response, Officer Rubenstein indicated

that his request was intetpreted "to be for the Bureau's Area

Investigative File," and that the CPD was releasing 242pages

ofresponsive records. He further stated that "[s]hould specific

information listed in our request not be found in this record,

it means that CPD has no responsive record for that specific

reqncst." Officer Rubenstein also stated that the 242 pages

had bcen redacted pursuant to sections 7(1Xb), (c), and (d) of

FOIA (S ILCS 140/7(1)(b), (c), (d) (West 2016)), and listing

the specific types of inforrnation that had been redacted and

why.

U 7 Mr.. Mohammad requested review of his FOIA request by

the prrblic access counselor at the Illinois Attomey General's

Officc, explaining that he did not receive all of the responsive

records he requested. A representative of the Public Action

Burelu (PAB) sent a letter to the general counsel of the

CPD. asking the CPD to "provide detailed written explanation

of why CPD construed the request as limited to the Area

Investigative File and whether CPD possesses the records



Mohammad v. Chicago Police Departrnent, Not Reported in N.E. Rptr. {2020}

2020|L App (1st) 190011

Mr. Molramrnad identified as n'rissing from his Request for

Review." The CPD did not respond.

(RD) nurnber and he learned the RD number associated with

Mr. Mohamrnad's case was HP445 128. He then requested the

"full Investigative File" associated with that RD nurnber from

the Bureau of Detectives. After redacting information exempt

from release under FOIA, Officer Rubenstein "forwarded

copies of the 242 pages of responsive records to Mr.

Mohammad."

fl 11 Also attached to the CPD's summary judgment motion

was the request that Officer Rubenstein sent to the Bureau

of Detectives and the response from the chief of the Bureau

of Detectives. In his request, Officer Rubenstein asked for

records that "relatefd] to a 2009 homicide investigation

under RD-HP445128," including the investigative file and

the "Permanent Retention File" which he indicated would

include "Inventory Reports, General offense case reports,

investigative reports, canvass worksheets, Supplementary

Reports, written notes, [and] written statements." The

response to that request stated: "Attached please find the

responsive reports obtained from records in regard to the

request for a copy of the homicide file under RD#HP445128."

rk3 tl 12 Mr. Mohammad responded to the motion for

summary judgment, arguing that (1) the CPD had not

discharged its duty under FOIA, (2) the records produced by

the CPD were unresponsive to his request and too heavily

redacted, and (3) the CPD's "bad faith" in responding to his

requests required the civil penalties Mr. Mohammad asked for

in his complaint. Mr. Mohammad also argued that the circuit

court should deny summary judgment to the CPD because

there was "outstanding discovery material to a genuine factual

issue."

fl 13 On November 28, 2018, the circuit court entered

a three-page written order granting the CPD's rnotion for

summary judgment. In the order, the court noted that the

PAB representative's issue with the CPD was "its failure to

communicate whether it had conducted a reasonable search

and its failure to respond" to the representative's inquiry. The

court said, however, the CPD had "remedied that failure by

providing the affidavit of the FOIA officer overseeing the

search." Although it acknowledged that it would have been

"preferable" for the CPD to have provided that inforrnation to

the PAB representative, the circuit cor"trt conclttded that "the

approach taken by CPD, though not desirable, was adequate

under the circutnstances." This appeal followed.

*2 
'11 8 On July 20,201'7, the PAB representative wrote to

both the general counsel of the CPD and to Mr. Mohamtnad,

stating in part that "although it [wa]s unclear whether CPD

possesses the records Mr. Mohammad claims he should have

received," the CPD's lack of response to the PAB inquiry

"did not demonstrate that it conducted a reasonable search

for the responsive records." She thus found that the CPD had

violated the requirements of FOIA. She also stated, however,

that resolution of the matter did not require "the issuance of a

binding opinion" and the letter served to close the matter.

tl 9 No fuither action was taken with respect to this FOIA

request by any party until December 26, 2077, when Mr.

Mohammad filed his FOIA complaint against the CPD in the

circuit court requesting that the CPD be (l) enjoined from

withholding the records he requested. (2) ordered to fully
release the requested records, and (3) civilly penalized for

between $2500 and $5000 under section 1l of FOIA (5ILCS

l40ll1(West 2016)), for acting in bad faith or willfully or

intentionally failing to cornply with FOIA.

!f l0 On August 14, 2018, the CPD filed its motion for

summary judgment. In it, the CPD argued it was entitled

to summary judgment because (l) it had fully discharged

its obligations under FOIA by providing Mr. Mohammad

with the records that were responsir e to his request, (2)

any redactions made were permitted by FOIA, and (3) no

civil penalty was appropriate since it did not violate FOIA'

The CPD attached to that motion an affidavit from Officer

Rubenstein, in which he attested that he had been the CPD

FOIA officer since July 2016, that the FOIA officer has

the responsibility of "reviewing, anall,zing and responding

to" FOIA requests, that upon receipt of a FOIA request he

"analyze[s] the plain language of the request to determine if
CPD maintains the documents requested and if so, whether

CPD is still in possession of the lequested records and

finally, whether any portions of those rccords are exernpt frorn

disclosure pursuant to available FOIA exemptions." Officer

Rubenstein stated that he was the officer originally assigned

to Mr. Mohammad's FOIA request and that he noted the

records Mr. Mohamrnad was requesting concerned his mttrder

case and that, in his experience as thc CPD FOIA officer,

"when a FOIA request concerns tnirjor crilnes, like [Mr.
Mohatnmad's] murder case, the docunlentation will be found

with the Detectives Division." Officer Rubenstein explained

that each case is identified with a unique Records Division



Mohammad v. Chicago Police Department, Not Repr:rted in N.E. Rptr. (2$20)

2020 tL App (1st) 190011

fl 14 tr. JURISDTCTTON

u l5 Mr'. Mohammad timely filed his notice of appeal frorn the
circuit courl's dismissal of his complaint against the CPD on
December 24,2018. Accordingly, this court has jurisdiction
pursuant to Illinois Supreme Courl Rule 301 (eff. Feb. l,
1994) and Rule 303 (eff. July 1,201'7), goveming appeals
from final judgments entered by the circuit court in civil cases.

fl r6 rrr. ANALYSTS

fl 17 On appeal, Mr. Mohammad contends that the circuit
couft erred in granting summary judgment in favor of the CpD
because (l) the CPD has not fully discharged its obligation to
him under FOIA, (2) the documents that the CPD provided
to Mr. Mohammad were improperly redacted, (3) the CpD
intentionally violated FOIA in bad faith and therefore should
incur civil penalties, and (4) there is outstanding discovery
material relating to a genuine factual issue.

fl l8 "Summary judgment is proper when 'the pleadings,
depositions, and admissions on file, together with the
affidavits, if any, show that there is no genuine issue as to
any material fact and that the moving party is entitled to a

judgmcnt as a matter of law.' " Brenter v. City of RockJbrd,
2016 tL 119889, tf 20 (quoting 735 ILCS 5/2-1005(c) (West

2012)). "The purpose of summary judgment is not to try an

issue of fact but to determine whether one exists." Mon.son

v. Cit.t' o.f Danville,2018 IL 122486, 11 12. *A genuine

issue of rnaterial fact precluding summary judgment exists
where the material facts are disputed, or, if the material
facts are undisputed, reasonable persons might draw different
inferences from the undisputed facts." (Intemal quotation
marks ornitted.) Id. "ln ruling on a motion for summary
judgment, we must construe the pleadings, depositions,
admissions, and affidavits strictly against the movant and

liberally in favor of the opponent." Beaman v. Freesntever,

2019 lL 122654, I 22. We review a grant of summary
jr"rdgrrrent cle novo. Id.

fl l9 Pursuant to FOIA, the public policy in Illinois is that
"all pcrsons are entitled to full and complete infonnation
regarding the affairs of government and the official acts and

policics of those who represent them as public officials and

public ernployees consistent with the terms of the Act." S

ILCS 140/l (West 2018). "The GeneralAssembly paftemed

FOIA rfter tlre federal FOIA." In re Appointment oJ'special

Prosecutor,2019lL 122949, fl 54 (comparing 5ILCS 140/l
et seq. (West 2014), with 5 U.S.C. S 522 (20t2)). "Due to
the sirnilarity of the statr-rtes, Illinois courts often look to
federal case law construing the federal FOIA for guidance

in construing FOIA." Id. 1l 55. We consider each of Mr.
Mohammad's arguments in tum.

1[ 20 A. The CPD Fully Discharged Its Obligations Under
FOIA

*4 n 21 Mr. Mohamlnad's primary argument is that the
CPD has not provided all responsive records that are in
its possession. According to Mr. Mohammad, despite his
"descriptive and clear" request, the 242 pages supplied
in response to his request did not include crime scene
photographs prepared or created by the CPD, any copies of
handwritten or typed records made by reporting/responding
Officers Deborah tsolfinger or Ladonna Simmons, copies of
the CPD event query, any handwritten or typed notes created

by the CPD detectives from their interviews with complaining
witness Bobby Peak, or copies of emails produced by the CpD
pertaining to Mr. Mohammad's case number. However, this
argument rests on a misperception about what FOIA requires.

I 22 "The adequacy of an agency's search for documents
under the FOIA is judged by a standard of reasonableness

and depends on the facts of each sase." Maynctrd v. C.I.A.,
986 F.2d 547, 559 (lst Cir. 1993). "tTlhe adequacy of
a FOIA search is generally determined not by the fruits
of the search, but by the appropriateness of the methods
used to carry out the search." Iturralde v. Comptroller of
Currencv,3l5 F.3d 311,315 (D.C. Cir 2003). "An agency
may prove the reasonableness ofits search through affidavits
of responsible agency officials so long as the affidavits are

relatively detailed, not conclusory, and submitted in good
faitlt." Miller" v. U.S. Departntent ctf'State, j79 F.2d 1379,
I383 (Sth Cir. 1985). "Agency alfidavits are accorded a

presumption of good faith, which cannot be rebutted by purely
specr-rlative claims about the existence and discoverability
of other documents." (lnternal quotation marks omitted.)
SaJbCarul Services, Inc'. v. 5.E.C.,926F.2c11197, 1200 (D.C.
Cir. I 991). Despite this presumption, "the burden remains on
the government to demonstrate that it has thoroughly searched

for the requested documents where they might reasonably be

found." Miller, 779 F.2d at 1383. Ultimately, "[t]he crucial
issue is not whether relevant documents might exist, but
whether the agency's search was reasonably calculatecl to
discover the requested documents." (lnternal quotation marks
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ornitted.) Maynard,986 F.2d at 559. If tl.re goverrrrnetrt shows

"by convincing evidence that its search was reasonable,

i.e., that it was especially geared to recover the docur.nents

requested, then the burden is on the requester to rebut that

evidence by a showing that the search was not in fact in good

faith;' Miller,779 F.2d at 1383.

'U 23 The CPD has met its burden in this case of showing that

its search was reasonable. Officer Rubenstein detailed in his

affidavit his process for reviewing FOIA requests, that in his

experience all of the documents Mr. Mohammad requested

would be found with the Detectives Division, and that he then

requested the "full Investigative File" for Mr. Mohammad's

case from that division, resulting in the 242 pages sent to

Mr. Mohammad. The facts in the affidavit are supported by

Officer Rubenstein's request for the records from the Bureau

of Detectives, and the response from the bureau indicating

that it contained the "responsive reports" associated with Mr.

Mohammad's case.

fl 24 Because the CPD showed that its search was reasonable,

the burden then shifted to Mr. Mohammad to show that

Officer Rubenstein's search was not in good faith. To do

so, Mr. Mohammad must have "raise[d] a substantial and

material factual issue in regard to the reasonableness of the

search" by either "contradicting the defendant['s] account

of the search procedure or by raising evidence of the

defendant['s] bad faith." Miller, 779 F.2d at 1384' Mr.

Mohammad failed to do so here.

fl 25 Mr. Mohammad attempts to meet this burden by arguing

that there were records presented in his criminal trial that were

not provided to him in response to his FOIA request, such

as photographs and videos of the crime scene. However, the

fact that such documents may have at one point existed and

were not included in the FOIA response does not demonstrate

a failure to comply with FOIA. The plaintiff in Miller made a

similar argument to the one Mr. Mohammad makes here, but

the Eighth Circuit Court of Appeals was unconvinced, noting:

*5 "[T]he standard of reasonableness which we apply to

agency search procedures does not require exhaustion of
the files; instead, it requires a search reasonably calculated

to uncover the sought rnaterials. The fact that a document

once existed does not mean that it now exists; nor does the

fact that an agency created a docttment necessarily imply

that the agency l.ras retained it. Thus, the Departrnent is

not required by the Act to account for documeuts which

tl.re requester has in sonre way identified if it has made a

diligent search for those documents in the places in which

they rnight be expected to be found." Id. at 1384-85.

fl 26 The documents Mr. Mohammad seeks and did not receive

rnay have existed, but that does not mean the CPD currently

possesses them or has a reasonable method to access them

and provide them to Mr. Mohammad. Based on the evidence

before us, the CPD has shown it discharged its obligation

to Mr. Mohammad to conduct a reasonable search for the

documents requested.

n27 B. The CPD's Redactions Did Not Molate FOIA

fl 28 Mr. Mohammad also argues that the CPD violated

FOIA because the documents provided were "so heavily

redacted [he] could not determine what or whom the record

pertained to." Hs argues that the infonnation contained in

these redactions was not exempt from disclosure under FOIA

and the redactions "denied [his] right for access" to public

records.

tf 29 The CPD relies on three FOIA exemptions for these

redactions; sections 7(lXb), (c), and (d). These provisions

specifically exempt "[p]rivate information, unless disclosure

is required by another provision of this Act" (5 ILCS 14017(l)

(b) (West 2016)), "fp]ersonal information contained within

public records, the disclosure of which would constitute a

clearly unwaranted invasion of personal privacy" (td. $ 7(1)

(c)), and records in the possession of a law enforcement

agency created for law enforcement pu{poses, "but only

to the extent that disclosure would" either "endanger the

life or physical safety of law enforcement personnel or any

other person" or "ttnavoidably disclose the identity of a

confidential source, confidential information disclosed by a

confidential source, or persons who file complaints with"

the law euforcement agency (rd $ 7(lxd)(iv), (vi)). FOIA

specifically defines an "unwarranted invasion of personal

privacy," for the purposes ofsection 7( I )(c), as "the disclosure

of information that is highly personal or objectionable to a

reasonable person and in which the subject's right to privacy

outweighs any legitirnate public interest in obtaining the

information." 1d. $ 7(1Xc).

fl 30 In Illinois, FOIA exemptions "are to be construed

narrowly." Pert1, v. Department of Financial & Professional

Regulation,20lS IL 122349, fl 34. "If the public body seeks

to invoke one of the exemptions in section 7 as grounds

for refusing disclosure, it is required to give written notice

. ,a
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specifying the particular exernption clain.red to authorize

the denial." (lnternal quotation marks omitted.) Illinois
Education Ass'n v. Illinois State Board of Educcttion, 204

Ill. 2d 456, 464 (2003). "Thereafter, if the party seeking

disclosure of information under the Act challenges the public

body's denial in circuit court, the public body has the

burden of proving that the records in question fall within the

exemption it has claimed" by clear and convincing evidence.

1d; 5 ILCS l40ll.2 (West 2016).

including the purpose and extent of tlre disclosure as well
as the confidentiality surrounding the disclosure.' " Clticago

Alliance For Neigltborhood Safety v. City o./-Chicago,348 lll.
App. 3d 188,202 (2004) (quoting Mobil Oil Corp. v. Unitecl

States Envirorunentql Protection Agency, 879 F.2d 698,700
(9th Cir. 1989)).

fl 34 The fact that infonnation was provided in discovery

in a criminal case does not mean that information loses its

FOIA exempt status. Cvijanovich v. Uniled States Secret

Service,4l0 F. Supp.3d 1085, 1092 (D.N.D.2019). As the

United States District Court for North Dakota in Cvijanovich

observed when considering a similar argument to the one Mr.

Mohammad makes here:

"The Supreme Court has held that a document may be

exempted from disclosure under FOIA even if it was

discoverable in previous litigation. [Citation.] Moreover,

the distinction between criminal and civil proceedings

is significant: '[D]isclosure in criminal trials is based

on different legal standards than disclosure under FOIA,
which tums on whether a document would usually be

discoverable in a civil case. Similar documents, in other

words, are not-indeed must not be-treated similarly in
the two different types of proceedings.' " Id. at 1092-93

(quoting Williams & Connolly v. S.E.C., 662 F3d 1240,

t24s (D.C. Cir. 2011)).

See also Turner v. Joliet Police Department, 2019 IL
App (3d) 170819, lJfl 15-16 (noting that lllinois Supreme

Court Rule al5(c) (eff. Oct. 1, 1971) "prohibits a criminal

defendant represented by counsel from possessing discovery

documents, such as police reports," and that therefore the fact

that docurnents were disclosed to an attorney in a criminal

case did not mean they could not be exempt under FOIA.)

fl 35 In short, even ifthe CPD provided unredacted versions

of some records that Mr. Mohammad is now requesting

to the State's Attorney's Office which then provided them

to the defense during the prosecution of case No. 09 CR

8678, that does not mean that the CPD has waived its right
to claim an exemption frorn disclosure in response to Mr.

Mohammad's FOIA request. The CPD has shown, as a matter

of uncontested fact, that the redactions were pl'oper under the

FOIA exemptions cited.

fl 36 C. Mr. Mohammad is Not Entitled to Penalties or
Discovery

fl 3l Officer Rubenstein provided a detailed explanation for
the redactions in the letter that accompanied the responsive

records: under section 7(lXb) of FOIA he redacted "[a]ny
unique identification number of an arrestee, and any CPD

personnel unique identification numbers like employee user

code numbers and unique handwritten signatures"; under

section 7(l)(c) he redacted "any names identified as victims
and witnesses, and the identifying information of these

individuals," including their birth dates; and under section

7(1Xd) he redacted "[c]erlain factual information and the

names of individuals who provided information" to the CPD.

*6 n32 Mr. Mohammad does not dispute that the redactions

fall within these exemptions. Rather, he argues that the

CPD's exemptions under section 7(lxb) were ovenidden

by two other exernptions-sections 7(l)(e-9) and (e-10)-
because 7(lXb) provides that private information is exempt

"unless disclosure is required by another provision of this

Act." Sections 7(l)(e-9) and (e-10), however, are not FOIA
provisions that require disclosure such that they could

override the section 7(lXb) exemption. Rather, sections 7(1)
(e-9) and (e-10) are exemptions for records requested by a

person "committed to the Department of Corrections" that

pertain to victims or law enforcement records of other people

which are exempt from disclosure "except as may be relevant

to a requester's current or potential case or claim." 5 ILCS
1aU7(l)(e-9), (e-10) (West 2016). The CPD did not rely on

the exemptions in section 7(l)(e-9) or (e-10) and they have

nothing to do with Mr. Moharnmad's FOIA request.

fl 33 Mr. Mohammad also argues that because the CPD

disclosed "the very same records" that he sought to the Cook

County State's Attorney's Office "sr"rbject to full disclosure

of the records' content and information," which were then

disclosed to the defense upon prosecution of case No. 09

CR 8678, the CPD waived its right to claim that same

information is exempted from FOIA disclosure. This courl

has l.reld, however, that whether waiver applies " 'requires

consideration of the circumstances related to the disclosure,
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fl 37 Because Mr. Mohamrnad has not established a violation

of FOIA by the CPD, he is not entitled to civil penalties.

In addition to his argurnents for penalties based on an

insufficient search and overbroad redactions, Mr. Mohammad

argues that the CPD's response of 60 pages to his September

20 I 6 request for "all police reports," when it sent242 pages in

respoRse to his later request, proves that the CPD acted in bad

faith in responding to his initial request. But Mr. Mohammad's

later request was far broader and more detailed in specifying

a number of documents other than the police reports he was

requesting in his September20l6 request. The more limited

respollse to a more limited request is not evidence that the

CPD acted in bad faith.

*7 fl 38 Mr. Mohammad's final clairn is that summary

judgment was improper because "there is outstanding

discovery material to a genuine factual issue." Mr.

Mohammad argues that discovery might have revealed that

the CPD had other responsive records in a "permanent

retention file" or in some other files that were not searched

or produced.

fl 39 "A trial court is vested with broad discretion in ruling on

discovery matters," and a court's exercise of that discretion

will not be reversed on appeal unless it was abused. (Internal

quotation marks omitted.) BlueStar Energy Services, Inc.

v. Illinois Commerce Conun'n, 374 lll. App. 3d 990, 996

(2007). In addition, because agency affidavits are accorded

a presumption of good faith, " 'discovery relating to the

agency's search and the exemptions it claims for withholding

records generally is unnecessary if the agency's submissions

are adequate on their face.' " Id. at 997 (quoting Carney

v. United States Department of'Justice, 79 F.3d 807, 812

(2d Cir'. 1994)). "When this is the case, the trial court may

'forgo discovery and award summary judgment on the basis

of affidavits.' " 1d. (quoting Carney, I 9 F.3d at 8 I 2).

!l 40 Mr. Mohammad's reliance on Officer Rubenstein's

reference to a "permanent reteution file" and to the possibility

that responsive records rnight be in other files is not

persuasive. In Officer Rttbensteirr's request for records from

the Bureau of Detectives, he asked for the "Investigative File

and Permanent Retention File." In his affidavit, however,

Officer Rubenstein explained that he knew all the responsive

records that the CPD had were in the investigative file, which

is what he gave to Mr. Mohammad. Nothing in the affidavit, or

in the stray reference to a "permanent retention fiIe," suggests

that other responsive records could have been or would have

been located there or elsewhere.

fl 41 Here, since we agree with the circuit couft that

Officer Rubenstein's affidavit and the explanatory letter that

accompanied the 242 pages of records that were provided in

response to Mr. Mohammad's FOIA request were sufficient

to meet the CPD's burden of showing a reasonable search and

Mr. Mohammad's response was insufficient to call that into

question, we find no abuse of discretion in the circuit court's

decision to not require discovery.

n42IN. CONCLUSION

Jl 43 For the foregoing reasons, we affirm the judgment of the

circuit court.

$ 44 Affirmed

Justices Connors and Harris concurred in the judgment.

All Citations

Not Reported in N.E. Rptr., 2020 IL App (1st) 190011,2020
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Ill Statutes .,.,1' Presumptions, inferences, and

burden ofproof

In construing a statute, a coult presumes that the

Legislature, in its enactment of legislation, did

not intend absurdity, inconvenience, or injustice.

l2l Records ,F Rules of construction

The exemptions to disclosure of records under

the Freedom of Information Act (FOIA) are read

narowly. 5 lll. Comp. Stat. Ann. 140/7.

t3l Records i- Sufficiency and Specificity of
Response

When a public body receives a proper request for
information under the Freedom of Information

Act (FOIA), it must comply with that request

unless one of the narrow statutory exemptions

applies. 5 Ill. Cornp. Stat. Ann. 140/7.

l4l Health ,,'.. Records and duty to report;

confi dentiality in general

Records ,,..- Health and medical infonnation

Unredacted zip codes of individuals who

received mental health services while detained at

county jail constituted confidential information

under the Mental Health and Developmental

Disabilities Confidentiality Act, for purposes

of records request pursuant to the Freedom

of Information Act (FOIA); Health Insurance

Portability and Accountability Act (HIPAA)
regulations required deidentification of the

zip codes prior to disclosure. 45 C.F.R. $$

164.502(d)(2), 514; 5 Ill. Comp. Stat. Ann. 140/l

et seq.; 140111. Comp. Stat. Ann. I l0/2.

l5l Health ..* Records and duty to report;

confi dentiality in general

Records .,' Flealth and medical infbrmation

NOTICE: THIS OPINION HAS NOT BEEN RELEASED
FOR PUBLICATION IN THE PERMANENT LAW
REPORTS. UNTIL RELEASED, IT IS SUBJECT TO

REVISION OR WITHDRAWAL.

Appellate Court of Illinois, First District,
Fourth Division.

Dr. Judy KING, Plaintiff-Appellee,

V.

The COOK COUNTY HEALTH
AND HOSPITALS SYSTEM,

Defendant-Appellant.

No. r-19-o925

I

June tB, zozo

Synopsis

Background: Records requestor brought action against

hospital pursuant to the Freedom of Infomation Act (FOIA),

seeking unredacted zip code information for individuals who

had received mental health services while detained at the

county jail. The Circuit Court, Cook County, Celia Gamrath,

J., denied hospital's motion for summary judgment and

granted requestor's motion for summary judgment. Hospital

appealed.

Holdings: The Appellate Court, Reyes, J., held that

[] unredacted zip codes constituted confidential infonnation
under the Mental Health and Developmental Disabilities

Confidentiality Act;

[2] requestor was not entitled to disclosure of unredacted zip

codes; and

[3] the confidentiality Act did not preempt the Flealth

Insurance Portabiliry and Accountability Act (FIIPAA).

Reversed and remanded
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Individually identifiable health information that

is required to be deidentified under the Health

Insurance Portability and Accountability Act

(HIPAA) is protected frorn disclosure under the

Mental Health and Developmental Disabilities

Confidentiality Act. 140111. Cornp. Stat. Ann' $

1 10/1 et seq.

t6l Health ',..:' Records and duty to report;

confi dentiality in general

Records ',...' Health and rnedical information

Records requestor was not entitled to

disclosure from hospital of unredacted zip

codes of individuals who had obtained

mental health services rvhile detained at the

county jail, pursuant to the Freedom of
Information Act (FOIA) and Mental Health and

Developmental Disabilities Confidentiality Act;

Health Insurance Pofiability and Accountability

Act (HIPAA) regulations, which were

incorporated into the Confidentiality Act,

provided that private hcalth information for a

county of this size could only be disclosed if the

last three digits of zip codes were removed. 45

C.F.R. {i$ 164.502(d)(2),s1a;5 l1l. Comp. Stat'

Ann. 140/l et seq.; 140 lll. Comp. Stat. Ann.

n012.

t8l Privileged Communications and

Confidentiality ,* Mental health records

Significant public and private interests are served

by preserving the confidentiality of mental health

records and communications.

Appeal from the Circuit Courl of Cook County, No. 17 CH

10148, Honorable Celia G. Gamrath, Judge Presiding.
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Attorneys for Appellant: Kimberly M. Foxx, State's Attomey,

of Chicago (Cathy McNeil Stein, Martha Victoria Jimenez,
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for appellant.

Attomeys for Appellee: Joshua Burday, Matthew Topic' and
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OPINION

JUSTICE REYES delivered the judgment of the court, with

opinion.

'tl fl I This appeal involves the circuit court of Cook

County's order granting a Freedom of Infonnation Act

(FOIA) (5 ILCS l40ll et seq. (West 2016)) request by

plaintiff Dr. Judy King to the defendant Cook County Health

and Hospitals System (CCHHS). Dr. King's FOIA request

provided, in pertinent part, that CCHHS disclose the zip codes

used to create a map of the locations of individuals who had

previously received mental health services while detained in

the Cook County Jail. On appeal, CCHHS maintains that the

zip code information of mental health recipients is exempt

frorn disclosure pursuant to sections 7(1)(a) and 7(1)(b) of
FOIA (7(lXa), (b)) because the infonnation is specifically

prohibited frorn disclosure by federal and state law or,

in the altemative, constitutes private information. Because

we conclude that the unredacted zip code information for

these individr"rals is protected inforn.ration under the Mental

Health and Developrrrental Disabilities Confidentiality Act

(Confidentiality AcO (740lLCS 11011 et seq. (West 2016)),

we reverse the judgrnent of the circuit court and remand the

matter to the circuit couft for proceedir.rgs cot.tsisteut with this

opinion.

t7l Health ""'. Preemption

States ,.,,,* Particular cascs, preemption or

supersession

The Mental Health and Developmental

Disabilities Confidentiality Act did not conflict

with the Health Insurance Portability and

Accountability Act (HIPAA) as to whether

unredacted zip codes ofindividuals who received

mental health services in jail were protected

health information, and thus the Confidentiality

Act did not preempt HIPAA as to allow Freedom

of Information Act (FOIA) disclosure of the

zip codes; the Confidentiality Act directly relied

on HIPAA to establish ''rhat constituted private

health infonnation and provided that the zip

codes were protected. 5 Ill. Comp. Stat. Ann.

140/l et seq.; 740 lll. Cornp. Stat. Ann. I l0/2.



King v. Cook County Health and Hospitals System, --- N'E'3d *-- (2020)

2Q2O tLApp (1st) 190925

fl 2 r. BACKGROUND

lf 3 On January 26,2017 , Dr. King submitted a FOIA request

to CCHHS for "the data (including records that show the

data source) CCHHS used to determine that the Roseland

area had the highest concentration 'of people that leave the

detainee situation and go to live in the community' when

compared to other community areas and records that identify

the other five (5) community or geographic areas under

consideration for future [community triage centers]." Dr.

King's FOIA request stemmed from infotmation presented

at a CCHHS finance committee meeting that was used to

support the argument that Chicago's Roseland comrnunity

would be an appropriate site for a new community triage

center. The information presented to the finance committee

consisted of various internally generated maps demonstrating

that the Roseland area contained the greatest concentration of
patients who had previously received mental health services

at CCHHS facilities while they were detainees at the Cook

County Jail.

11 4 CCHHS responded to Dr. King's FOIA request by

producing the maps upon which the committee based its

decision. The maps were color-coded and indicated ranges

of individuals residing in certain demarcated areas. The

dcmarcated areas, while representative of zip codes, did not

have the zip code identified on the maps.

fl 5 Dr. King subsequently sought review of CCHHS's

decision from the Illinois Attomey General's Public Access

Counselor, arguing that CCHHS did not properly respond to

hcr FOIA request where it had not provided her with the data

used to create the maps-namely, the zip code inforrnation

of the former patients. The Public Access Counselor issued

a nonbinding letter recommending that CCHHS disclose the

responsive data to Dr. King. However, the Public Access

Counselor acknowledged that if the records contained any

inlormation identifying the individuals, "that information

nray be properly redacted as non-responsive because Dr. King

has clarified that she is not seeking such information."

*2 n 6 CCHHS did not provide any zip code inforrnation

to Dr. King (redacted or otherwise), and, consequently, Dr.

King filed suit in the circuit courl of Cook County seeking this

information in response to her FOIA request. The parties filed

cross-motions for summary judgment. CCHHS rnaintained

( I ) that it had already adequately responded to Dr. King's

FOIA reqr"rest by supplying her with the maps upon which

the finance comrnittee had based its decision and (2) that, in

any event, the zip code inforrnation was exempt under section

7(1)(a) of FOIA pursuant to federal regulations inrplementing

the Health lnsurauce Portability and Acconntability Act of

1996 (HIPAA) (Pub. L. No. 104-191, ll0 Stat. 1936 (1996)

(codified as amended in scattered sections of Titles 18,26,

29 , and 42 of the United States Code)) and the Confidentiality

Act. CCHHS further argued that the zip codes represented

private information under section 7(lXb) of FOIA and were

thus exempt from disclosure. Dr. King asserled that the zip

code infonnation was not exempt from disclosure under

FOIA, since it could not be used to identify the individuals

who received mental health treatment.

fl 7 After a hearing on the cross-motions for summary

judgment, the circuit court entered and continued the matter

for CCHHS to confirm that the residential zip codes were

the only data used to create the maps. Thereafter, CCHHS

was granted leave to file additional authority in support

of its summary judgment motion. In this motion, CCHHS

confirmed that the data used to create the maps were the

residential zip codes of the former patients and maintained

that, nonetheless, this zip code information was protected

under HIPAA regulations and the Confidentiality Act.

ll 8 Upon consideration of CCHHS's additional argument,

the circuit court denied CCHHS's motion for summary

judgment, granted Dr. King's motion for summary judgment,

and ordered CCHHS to produce to Dr. King the complete zip

codes used to create the maps. Subsequently, CCHHS filed

a motion to clarify the circuit court's order maintaining that

the circuit court did not render an opinion as to whether the

zip code information was exempt under section 7(lXa) of

FOIA. The circuit court construed the motion as a motion to

reconsider and denied the motion, stating it considered both

section 7(l)(a) and section 7(l)(b) of FOIA. After Illinois

Supreme Court Rule 304(a) (eff. Mar. 8,2016) language was

added to the order granting summary judgment in Dr. King's

favor, this appeal followed.

119 rr. ANALYSIS

fl l0 On appeal, CCHFIS asserts that the circuit court erred

when it ordered the zip code information of individuals who

received mental health treatment while detained in the Cook

County Jail to be disclosed under FOIA. CCHHS maintains

that this information is exempt under sections 7(l)(a) and

7(l)(b) of FOIA where disclosing it would be in violation
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of federal and state law, thereby constituting a disclosure
of private information. Specifically, CCHHS maintair.rs that

the zip codes are exempt under the Confidentiality Act
(740 ILCS 11011 et seq. (West 2016)) and the federal

regulations implernenting HIPAA (45 C.F.R. $$ 160, 164

(2016)). CCHHS contends that the proper disclosure of this
information is through "de-identified" zip codes, i.e., zip
codes where only the first three digits are identified. See id $

164.s14 (2016);740 ILCS 110/2 (West 2016).

Corultt) o/ Cook,l9l Ill. 2d 493,504,241 lll.Dec. 473,132
N.E.2d 528 (2000). In consh'uing a statute, we presume that

the legislature, in its enactment of legislation, did not intend

absurdity, inconvenience, or injustice. Burger v. Luthercut

General Hospital, 198 lll. 2d 21, 40,259Ill.Dec. 153,759
N.E.2d s33 (2001).

fl 14 B. Public Policy

*3 fl 15 The issue in this case involves the intersection of
two strong public policies: the open disclosure of government

records as relayed in FOIA and the confidentiality of
mental health records and communications as stated in the

Confidentiality Act. We begin our analysis by explaining the

purpose of FOIA, which is "to open governmental records to

the light of public scrutiny." Bowie v. Evanston Community

Consolidated School District No. 65, 128 Il1. 2d 373,378,
131 Ill.Dec. 182, 538 N.E.2d 557 (1989); see 5 ILCS 140/l
(West 2016). We are, therefore, directed by our legislature

to view FOIA from the standpoint that "[a]ll records in the

custody or possession of a public body are presumed to be

open to inspection or copying." 5 ILCS 14011 .2 (West 201 6).

In addition, "[a]ny public body that asserts that a record is

exempt from disclosure has the burden ofproving by clear and

convincing evidence that it is exempt." Id. Our legislature has

further intended that, "[r]estraints on access to information,
to the extent permitted by this Act, are limited exceptions to

the principle that the people of this State have a right to full
disclosure of information." 1d $ 1.

l2l I3l fl 16 As stated by our supreme court:

"Based upon the legislature's clear expression of public
policy and intent set forth in section I of the FOIA that

the purpose of that Act is to provide the public with easy

access to govemment information, this court has held that

the FOIA is to be accorded 'liberal constmction to achieve

this goal.' " Soutltern lllinoisan,2l8 Ill. 2d at 416,300
Ill.Dec. 329,844 N.E.2d I (quoting Bo'wie,128 lll. 2d at

378, 131 Ill.Dec. 182,538 N.E.2d 557).

Although FOIA outlines several exemptions to disclosure,

those exernptions are read narrowly. Day v. City of Chicago,

388 Ill. App.3d 70,73,327 711.Dec.158,902 N.E.2d ll44
(2009) (citingLieberv. Board oJTrustees of Southern lllinois
Univers i4.,, I 7 6 lll. 2d 40 l, 401, 223 Ill.Dec. 641, 680 N.E.2d
374 (1997)). "Thus, when a public body receives a proper
request for infonnation, it rnust comply with that request

lunless one of the narrow statutory exemptions set forth in

fl l1 In response, Dr. King stresses that the purpose of
FOIA is to facilitate governmental transparency and that such

transparency requires the courts to apply a liberal construction
of the FOIA exemptions in favor of disclosure in this instance.

While Dr. King generally asserts (without any citation or
argument) that HIPAA does not prohibit the disclosure of
zip codes standing alone, she maintains that FOIA requires

disclosure where HIPAA defers to FOIA to determine which
information is exempt.

fl l2 A. Standard of Review

lU u 13 Whether the zip codes derived from the mental

health records are exempt from disclosure under FOIA (5
ILCS 140/7 (West 2016)) is a matter of statutory construction
and our review proceeds de novo. City of Chicago v. Janssen

Pharmaceuticals, htc.,2017 lL App (1st) 150870, u 13,413
Ilf.Dec. 454,78 N.E.3d 446; Stern v. Wheaton-Watenville

Community Unit School District 200,233 l1l. 2d 396, 404,
331 Ill.Dec. 12,910 N.E.2d 85 (2009) ("De novo review
is also appropriate because this appeal arises from an order
granting sulnmary judgment."). Our review is guided by
several well-established principles of statutory construction.
It is well settled that the primary objective of this courl
when construing the meaning of a statute is to ascertain and

give effect to the intent of the General Assembly. Southern

Illinoisan v. Illinois Department of Public Health,2l8 lll.
2d 390, 415, 300 Ill.Dec. 329, 844 N.E.2d 1 (2006). In
determining legislative intent, our inquiry begins with the

plain language of the statute, which is the most reliable
indication of the legislature's objective in enacting alaw. In re
M adis on H., 2 I 5 lll. 2d 364, 3'/ 2. 29 4 Ill.Dec. 86, 830 N.E.2d
498 (2005). A fundarnental principle ofstatutory construction
is to view all provisions of a statutory enactment . Southent

Illinoisan,2lS Ill. 2d at 415, 300 Ill.Dec. 329, 844N.E.2d 1.

Accordingly, words and phrases should not be cor.rstrued in
isolation, but must be interpreted considering other relevant

provisions of the statute. Mic:higon Avenue National Bank v.
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section 7 of the Act applies." Illinoi,s Ecluccttion Ass'n v.

Illinois State Boarcl o.f' Educatiott,204 lll. 2d 456, 463,214

Ill.Dec. 430,791N.E.2d 522 (2003). One of these exernptions

is, of course, that disclosure is prohibited by fedelal or state

faw. 5 ILCS 14011 (l)(a) (West 201 6).

fl l7 In contrast, the Confidentiality Act, which concerns

mental health or developrnental disabilities service records

and communications, protects certain health inforrnation frorn

being publicly disclosed. As stated in the Confidentiality

Act, "All records and communications shall be confidential

and shall not be disclosed except as provided in [the

Confidentialityl Act." 740 ILCS 110/3(a) (West 2016).

The "records" made confidential under the Confidentiality

Act are defined to include "any record kept by a

therapist or by an agency in the course of providing

mental health or developmental disabilities service to

a recipient concerning the recipient and the services

provided." Id. 5 2. The "commttnications" made confidential

under the Confidentiality Act are defined to include "any

communication made by a recipient or other person to a

therapist or to or in the presence of other persons during or

in connection with providing mental health or developmental

disability services to a recipient. Communication includes

information which indicates that a person is a recipient."

Id. A "recipieut" is defined as "a person who is receiving

or has received mental health or developmental disabilities

services." 1d.

fl l8 In RerJa v. Advocate Health Care, 199 lll- 2d 47 ,60,262
Ifl.Dec. 394,165 N.E.2d 1002 (2002), our supreme court set

forth the public policy behind the Confidentiality Act:

"The Act represents a comprehensive revision and

repeal of previotts statutes perlaining to psychotherapeutic

communications. [Citation.] When viewed as a whole,

the Act constitutes a strong statement by the General

Assembly about the irnportance of keeping mental-

health records confidential. ICitation.] Confidentiality

motivates persons to seek needed treatment. Further,

by er.rcouraging complete candor between patient and

therapist, confidentiality is essential to the treatment

process itself. [Citation.]
*4 The legislature carefully drafted the Act to maintain

the confidentiality of rrental-health records except in the

specific circumstances explicitly enumerated. In each case

wl.rere disclosure is allowed trnder the Act, the legislature has

been careful to restrict disclosure to that which is necessary

to accornplish a particttlar pllrpose . Exceptions to the Act are

narrowly crafted. [Citation.]'Consequently, anyone seeking

the nonconsensual release of mental health inforrnation faces

a formidable challenge and mnst show that disclosure is

authorized by the Act.' fCitation.]"

fl 19 These sentiments have been echoed throughout our

jurisprudence. See Johnston v. Weil,24l lll. 2d 169, l8l ,

349 Ill.Dec. 135, 946 N.E.2d 329 (2011) ("This coufi has

repeatedly recognized that the Confidentiality Act constitutes

'a strong statement' by the legislature about the importance

of keeping mental health records confidential."); Wisnietvski

v. Kownacki, 221 lll. 2d 453, 458-59,303 lll.Dec. 818, 85 I

N.E.2d 1243 (2006) (same); Garton v Pfeifer,20l9 IL App

(1st) 180872 , n 20, 432 l'll.Dec. 750, 130 N.E.3d I (same);

Doe v. Williams McCarthy, LLP,2017IL App (2d) 160860,

11 25, 419 lll.Dec. 196, 92 N.E.3d 607 (same); Sangit"ardi

v. Village oJ' Stickney, 342 I1l. App. 3d 7, 16, 276 lll.Dec.

28,793 N.E.2d 787 (2003) ("We are mindful that the Act

constitutes a strong statement by the General Assembly about

the importance of keeping mental health records confidential

and that confidentiality motivates people to seek needed

treatment and is essential to the treatment process."); Norskog

v. Pfel, 197 lll. 2d 60, 72, 257 lll.Dec. 899,155 N.E.2d I

(2001) (observing "[t]hat a high value is placed on privacy is

evidenced by the fact that the privilege afforded a recipient

of mental health treatment continues even after the recipient's

death").

tl 20 In sum, while FOIA promotes transparency in the

operations of government, the Confidentiality Act encourages

the procurement of mental health services for its citizens bv

protecting their mental health records from disclosure.

n 21 HIPAA, which was implemented by the federal

government in 1996, has public policy considerations that

are similar to that of the Confidentiality Act. As a brief

overview, HIPAA was enacted, in part, to "improve the

efficiency and effectiveness of the health care system bv

facilitating the electronic exchange of information with

respect to financial and administrative transactions carried otrt

by health plans, heath care clearinghottses, and health carc

providers." Standards for Privacy of Individually Identifiablc

Health Information, 67 Fed. Reg. 14,716 (Mar.27,2002) (to

be codified at 45 C.F.R. $$ 160, 164). HIPAA mandated that

it was a federal offense to disclose "individually identifiablc'

health information." 42 U.S.C. $ss 1320d-5, 1320d-6 (2012\'

The Department of Health and Human Services promulgated

regulations to protect the privacy of this information. 4-i

C.F.R. $ 164.500 et seq. (2016). This complex regulatorv
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scheme, known as the "Privacy Rule," works to safeguard

confidential patient health information. See id. (containing

detailed definitions and rules for protection of health

information). This scheme reflects a societal understanding

of the legitimacy of patients' right to privacy in information

relating to their medical health and shared with providers

such as hospitals and physicians-despite the fact that they

must entmst this information with providers as an incident to

receiving care. See Giangiulio v. Ingalls Mentorial Hospital,

365 Ill. App. 3d 823,839,302III.Dec. 812, 850 N.E.2d 249

(2006); see also Moss v. Antira,356 lll. App. 3d 70l,l10-12,
292Lll.Dec.565, 826 N.E.2d I 001 (2005) (Quinn, J., specially

concurring).

n22 C. Exceptions to FOIA

fl 23 Having set forth the public policy considerations of
FOIA, the Confidentiality Act, and HIPAA, we now turn to

the main claim of this appeal. At issue here is whether one

of the exceptions recognizedby FOIA applies in this case.

Section 7(1)(a) states in pertinent part:

*5 "When a request is made to inspect or copy a
public record that contains information that is exempt from

disclosure under this Section, but also contains information

that is not exempt from disclosure, the public body may

elect to redact the information that is exempt. The public

body shall make the remaining information available for

inspection and copying. Subject to this requirement, the

following shall be exempt from inspection and copying:

(a) Information specifically prohibited from disclosure

by federal or State law or rules and regulations

irnplementing federal or State law." 5ILCS 140/7(1)

(a) (West 2016).

n24D. The Confidentiality Act

fl 25 We begin our analysis by addressing whether the

zip codes constitute confidential infotmation under the

Confidentiality Act to be prohibited from disclosure under

section 7(lXa) of FOIA. As previously discussed, "The

[Confidentiality] Act imposes stringent protections on the

disclosure of mental health records for litigation purposes,

identifies who may l'equest the records and for what purposes,

and regulates how the request for disclosure should be made

and lrandled." Gerton, 2019 lL App (lst) 180872, ll 17,

432 Ill.Dec. 750, 130 N.E.3d l. Notably, the plain language

of the Confidentiality Act provides lhat "[a]ll records and

communicati ons shall be confidential and shall not be

disclosed" unless an exception within the Confidentiality Act

applies, none of which are at issue here. (Emphases added.)

740 ILCS 110/3(a) (West 2016). In its definition section,

the Confidentiality Act expounds on this broad statement by

providing any records or communications made or created

in the course of providing rnental health or developmental

disabilities services are to be kept confidential unless an

exception applies. Id S 2. The word "any" has broad and

inclusive connotations. See People ex rel. Scott v. Silverstein,

94 ll1. App. 3d 431, 434, 50 Ill.Dec. 93, 418 N.E.2d

1087 (1981). The Confidentiality Act further provides in its

definition of "communication" that it "includes information

which indicates that a person is a recipient." 740 ILCS

110/2 (West 2016). Indeed, this court has observed that

"[t]he protection of the Confidentiality Act is broader than

the physician-patient privilege, and all communications and

records generated in connection with providing mental health

selices to a recipient are protected unless excepted by law."

People v. Kaiser,239lll. App. 3d 295,307,179 lll.Dec. 863,

606 N.E.2d 69s (1992).

fl 26 Pertinent to this appeal, the Confidentiality Act

provides that a confidential "communication" or "record"

does not "include information that has been de-identified

in accordance with HIPAA, as specified in 45 CFR

164.514)'740ILCS 110/2 (West 2016). The Confidentiality

Act further provides that "HIPAA" means "the Health

Insurance Porrability and Accountability Act of 1996, Public

Law 104-191, and any subsequent amendments thereto

and any regulations promulgated thereunder, including the

Security Rule, as specified in 45 CFR 164.302-18, and the

Privacy Rule, as specified in 45 CFR 164.500-34." Id. The

Confidentiality Act thus relies in part on HIPAA to define

what is and is not considered to be confidential information.

fl 27 Therefore, to detemtine whether the zip codes are

confidential ir.rformation under the Confidentiality Act,

we must examine HIPAA and its pertinent regulations,

particularly the Privacy Rule. As previously addressed,

HIPAA is a complicated regulatory scheme, and, as such,

it provides numerous definitions that are applicable in this

.ut".l HIPAA prohibits covered entities from using or

disclosing protected health inforrnation except as provided

in the HIPAA regulations. 45 C.F.R. $ 16a.502(a) (2016).

Tl.re term "protected health infonnation" is defined as

that inforn.ration being''individually identifiable heath

i'
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information," which is further defined as "information that is

a subset of health information." See Flaage v. Montiel Zavala,

2020LL App (2d) 190499,11 8, 

- 
Ill.Dec. 

-,- 
N.E.3d

-. 
This includes demographic information provided by the

health recipient as follows:

*6 "The tetm 'individually identifiable health

information' means any information, including

demographic information collected from an individual' that

(A) is created or received by a health care provider ***;

and

(B) relates to the past, present, or future physical

or mental health or condition of an individual, the

provision ofhealth care to an individual, or the past,

present, or future payment for the provision of health

care to an individual, and-

(i) identifies the individual; or

(ii) with respect to which there is a reasonable basis to

believe that the information can be used to identify the

individual." (Emphasis added.) 42 U.S.C. $ 1320d(6)

(2012).

l4l fl 28 The Privacy Rule, like the Confidentiality Act'

allows a covered entity to disclose health information if the

information is "de-identified" before it is released. 45 C.F.R.

$ 164.502(d) (2016); 740 ILCS I l0/2 (West20l6). To prevent

health information from being linked with individuals, the

Privacy Rule sets forth standards for de-identifying health

information, which are incorporated into the Confidentiality

Act by reference. 45 C.F.R. $ 164.514 (2016);740 ILCS

110/2 (West 2016). Pertinent to this appeal, section 164.514

specifies that a covered entity may determine that health

information is not individually identifiable and may be

disclosed if several specific identifiers, including geographic

identifiers like street addresses and zip codes, are removed

from the information prior to disclosure. 45 C.F.R. $ 164.514

(2016). Specifically, the following dernographic information

is to be removed:

"All geographic subdivisions smaller tltan a State,

including street address, city, county, precinct, zip code,

and their equivalent geocodes, except.for the initial three

digits of a zip code fl according to the curent publicly

available data frorn the Bureau of the Census:

(t) The geographic tutit Jbrmed by combining all zip

codes with lhe same three initial digits contairls more

than 20,000 people; and

(2) The initial three digits of a zip code for all such

geographic units containing 20,000 or fewer people is

changed to 000." (Emphases added.) Id.

Accordingly, in regard to zip codes, the Privacy Rule thus

provides that, in geographic units of more than 20,000 people

where the same three initial digits of the zip codes are

employed, the last three digits of the zip codes must be

redacted, or deidentified, to preserve an individual's privacy.

Id.

I51 U 29 When read together, the Confidentiality Act, and

the Privacy Rule incorporated therein, demonstrate that the

complete or unredacted zip codes, as ordered to be disclosed

by the circuit court, are to be deidentified prior to being

disclosed. Thus, the unredacted zip codes are confidential

information and protected under the Confidentiality Act.

Our legislature and Congress have recognized that there

is a privacy interest only in "individually identifiable

medical records" and not redacted medical records. When

the medical records are "de-identified" all the identifying

medical information is removed and any privacy interest

in the medical records is eliminated. Therefore, once the

zip codes are redacted, they no longer contain "individually

identifiable health information." See id $ 164.51a(a).

Thus, the Confidentiality Act and the HIPAA regulations

themselves provide that there is no protected privacy

interest in non-identifiable health information. See 740 ILCS

11012 (2016); 45 C.F.R. $ 164.502(d)(2) (2016); see also

Nortlnttestern Metnorial Hospital v. Ashcroft,362 F.3d 923'

934 (1thCir.2004) (Manion, J., concuruing in part, dissenting

in part). The HIPAA regulations confirm this conclusion:

*7 "(Jses cmd disclosures of de-identiJiecl inJbrmatiott.

Health information that meets the standard and

implementation specifications for de-identification under

S 164.514(a) and (b) is considered not to be individually

identifiable health information, i.e., de-identified. The

requirements of this subpart do not apply to inforrnation

that has been de-identified in accordance with the

applicable requirements of $ 164.514 **''[.]" (Ernphasis

added.) 45 C.F.R. $ 164.502(d)(2) (2016).

Accordingly, as the HIPAA regulations t'ecognize that there

is no loss of privacy where the medical records are

deidentified, the same is true under the Confidentiality Act,

which expressly incorporates those regulations. It necessarily
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follows that the opposite is also trtre; individually identifiable

health inforrnation that is required to be deidentified under

HIPAA, would be protectcd frorn disclosure under the

Confidentiality Act. See 740 ILCS ll0/2 (West 2016) (a

confidential record or comrnunication "does not include

information that has been de-identified in accordance with

HTPAA',).

16l fl 30 Dr. King, however, argues that the zip codes at issue

here are incapable of identifying the individual mental health

recipients. Yet, contrary to her argument, she also recognizes

that both HIPAA and the Confidentiality Act allow only for

the disclosure of de-identified zip codes. Indeed, plaintiff

appears to accept that the de-identified zip codes will fulfill
her FOIA request where she argues that "CCHHS offers no

facts at all, let alone clear and convincing facts, as to why

deidentified records could not be produced'" Indeed, CCHHS

is not opposed to providing the de-identified zip codes to Dr.

King.

fl 3l Despite acknowledging that the deidentified zip codes

satisfy her FOIA request, Dr. King asserts that the sheer

number of Cook County residents and zip codes located

therein support her argument that she is entitled to complete

and unredacted zip codes, as they cannot serve to individually

identify the mental health recipients. However, plaintiff

cannot refute the fact that HIPAA regulations account for

these figures in determining when zip codes should be

deidentified. As previously discussed, HIPAA regulations

provide that a covered entity rnay determine that private

health information is not individually identifiable only if
the last three digits of a zip code are removed, where the

geographic unit formed by combining all the zip codes with

the same three initial digits contains more than 20,000 people.

45 C.F.R. $ 164.5I4(bX2XiXB) (2016). In this instance,

Cook County falls within these parameters; thus, it is within

CCHHS's purview r.rot to provide full, complele zip codes to

Dr. King.

l7l I 32 Dr. King maintains, however, that FOIA requires

disclosure where HIPAA delcrs to FOIA to detennine which

inforrnation is exempt. In doing so, Dr' King relies on

out-of-state jurisprudence wherein she maintains the courts

recognized that Congress ditl not intend to preempt state and

federal laws requiring disclosure with the HIPAA regulations.

See Slale ex rel. Cincinnati I,nEtiret'v. Daniels,108 Ohio St.

3d 518,2006-Ohio-1215, 844 N.E.2d ll8l,11 25; Abbott v.

Texas Depurtntent oJ'Mettterl Health & Mental Retardatiott,

212 S.W.3d 648,664,659-60 (Tex' App. 2006) (noting that

HIPAA's "commentary makes it clear tllat when determining

whether to release protected health information in response to

a Freedom of Information Act request, an agency must Iook to

the limits and exemptions in the Act," and not to the limits in

HIPAA). Dr. King thus asserts that CCHHS must produce the

unredacted zip codes because FOIA requires the disclosure of

such records and HIPAA defers to state law FOIA statutes.

*8 'fl 33 Based on our analysis set forth above, Dr.

King's argument is not persuasive. Our decision finding the

unredacted zip codes to be protected information is not

solely based on HIPAA, but on the Confidentiality Act. The

Confidentiality Act, in turn, relies on HIPAA to establish what

constitutes private health inform ation. 7 40 ILC S I I 0/2 (West

2016). In this instance, HIPAA is not in conflict with the

Confidentiality Act, but is incorporated therein. Accordingly,

there is no preemption, and Dr. King's argument fails.

fl 34 In reaching our conclusion, we further observe that Dr.

King's reliance on several cases that allowed the disclosure of
certain information is misplaced because those cases involved

neither mental health records nor the Confidentiality Act. See

Cincinnati Enquirer,l08 Ohio St. 3d 518, 2006-Ohio-1215'

844N.E.2d I I 81, flfl 1-2 (finding arepofterts request forcopies

of lead-contamination notices issued to property owners of
units repotled to be the residences of children whose blood

tests indicated elevated lead levels did not contain a reqtlest

for protected health information as defined by HIPAA and that

HIPAA does not supersede state disclosure requirernents);

Abbott,212 S.W.3d at 664 (finding a repofter's request for

statistics regarding alleged incidents of abuse and sexual

assault occurring at the Texas Deparhnent of Mental Health

and Mental Retardation must be produced under Texas' Public

Information Act, where, assuming the statistics constituted

protected health information, no law considered the statistics

to be confidential); Bowie,I28 I1l. 2d at379,I3I lll.Dec. I82,

538 N.E.2d 557 (holding that the school district defendant

was obligated to disclose a masked record of achievement test

scores under FOIA because a masked record, which deletes

individual identifying infonnation, does not fall within the

definition of a school student record and is not prohibited

from disclosure under the Illinois School Student Records

Act (Ifl. Rev. Stat. 1985, ch. 122,1150-1 et seq.)); Soutltern

Illinoisan,2l8 lll. 2d aI 420-21,426-21,300 ]ll.Dcc. 329,

844 N.E.2d I (concluding the Illinois Health and Hazardous

Substances Registry Act (Registry Act) (410 ILCS 525l4(d)

(West 1998)), which was enacted to "providfe] public access

to meaningful information about potential 'cancel'clusters,' "

did not prohibit the disclosure of the zip codes of individuals
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diagnosed with neuroblastoma where that information did not

"tend[ ] to lead to ftheir] identity" within the meaning of

the Registry Act). None of these cases involved information

derived from mental health records or communications, and

none ofthe courts in these cases were asked to consider an act

sirnilar to the Confidentiality Act. Thus, we find these cases

to be inapplicable and unpersuasive.

tf 35 Specifically, Dr. King's reliance on Cincinnali Enquirer

is misplaced. In that case, a newspaper, the Cincinnati

Enquirer, sought to obtain copies of the Cincinnati Health

Department's lead-contamination notices issued to property

owners of units reported to be the residences of children

whose blood tests indicated elevated lead levels. Cincinnati

Enquirer, 108 Ohio St. 3d 518, 2006-Ohio-1215, 844 N.E.2d

1181, fl l. The Cincinnati Health Department declined to

release notices relying on the HIPAA regulations. 1d' fl 1. The

Ohio Supreme Court determined that these notices did not

contain protected health information, as defined by federal

law and HIPAA, and therefore were subject to disclosure. 1d.

fl 2. In the alternative, the Ohio Supreme Court found that

even if the notices contained protected health information

and the Cincinnati Health Department qualified as a covered

entity, the notices would still be subject to disclosure under

the "required by law" exception to the HIPAA privacy rule

because the Ohio Public Records Law (a statute similar to our

FOIA) required disclosure of these reports and federal law did

not supersede state disclosure requirements. Id'

*9 
fl 36 In explaining this decision, the Ohio Supreme Court

first disclosed what the notices entailed. Specifically, the

lead-citation notices issued consisted of a multipage form.

Id. n A. Only one sentence in the l4-page narrative made

any reference to medical information or conditions and it

stated, " 'This unit has been reported to our department

as the residence of a child whose blood test indicates an

elevated lead level.' " Id. ln addition, the Ohio Supreme

Court observed that the purpose of the lead-citation notices

was to advise the owners of real estate about the results of
deparhnent investigations and to apprise thern of violations

relating to lead hazards. Id. n rc. The repons did not

contain any identifying information such as names, ages'

birth dates, social securify numbers, telephone ntttnbers,

family infonnation, photographs, or any specific rnedical

examinations, assessments, diagnoses, or treatments of any

medical condition. /d. When comparit.rg the informatior.r

contained in the lead-citation notices to the HIPAA definition

of protected health inforrnation, the Ohio Sr'rprerne Coltrt

concluded that the lead-risk notices did not contain protected

heath irrformation. Id. ll 18. In contrast, the conclttsion we

reach herein is not strictly based on the HIPAA definition of

protected health information. Our conclusion is based on the

language of the Confidentiality Act that explicitly protects

demographic information as defined under HIPAA. See 740

ILCS I l0/2 (West 2016).

Jf 37 The Cincinnati Enquirer case is further distinguishable

from the case at bar as it involved lead-citation notices that

the parties and the court deemed to be "public records" of the

Cincinnati Health Department. In contrast, the zip codes at

issue here were pulled from mental health records of former

detainees. In addition, the information at issue in Cincinnati

Enquirer involved a public health issue-lead exposure, an

exigent public safety issue. In this case, there is no similar

public need for the zip codes of mental health recipients

argued by Dr. King. Finally, we observe that there was no

Ohio statute at issue in Cincinnati Enquirer that protected

the sanctity of rnental health records so voraciously as the

Confidentiality Act. This case is inapposite.

fl 38 Also inapposite is Abbott. That case involved a reporter's

request for information under Texas's version of FOIA, the

Public Information Act, seeking statistics regarding alleged

incidents of abuse and sexual assault occurring at facilities

operated by the Texas Department of Mental Health and

Mental Retardation (Department). Abbott, 212 S.W.3d at

65 1. Specifically, the request sought information from the

last five years about (1) alleged incidents ofsexual assault

and patient-client abuse at state hospitals and Department

facilities, (2) subsequent investigation ofthe allegations, (3)

the names of the facilities in which the incidents allegedly

occurred, (4) the dates the events allegedly occumed, and

(5) the disposition of any investigations. Id. at 651-52. After

receiving the request, the Department released a statistical

reporl of all abuse allegations and subsequent investigations

in Texas for the peftinent years, but the report did not provide

information regarding individual facilities. Id. at 652.

lf 39 Thereafter, the Deparlrnent requested that the Texas

Attorney General issue an opinion regarding whether

releasing the requested statistical information from the

individual facilities would violate HIPAA and the federal

rules irnplernenting HIPAA. Id. The Departrnent contended

that, because the information concerns alleged sexual and

other types of abuse at various facilities and because the

request asks for the names of the facilities where the

alleged incidents occnned, it was prohibited from disclosing

the inforrnation because it is "individually identifiable
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health infonnation." Id. The Attorney General disagreed,

finding that the disclosure was required by law, the

information requested in this case was not considered to

be confidential under the Privacy Rule, and the infonnation

was therefore subject to disclosure. Icl. The Department

filed suit challenging the opinion of the Attorney General.

The district court found that the information requested was

confidential and therefore exempt from disclosure under the

Public Information Act. Id. at 652-53.

fl 40 On appeal, the reviewing couft found that the infotmation

requested was subject to disclosure. Id. at 664. Specifically,

the reviewing court determined that section 164.512(a) of

the Privacy Rule permitted disclosure of protected health

information if required by law, as long as the disclosure

compofied with the requirements of that law. Id. The

Texas Public Information Act required disclosure of public

information unless an exception applied. Itl. ln Abbott, no

exception to the disclosure in the Public Information Act

applied to the release of statistical information regarding

abuse at individual government facilities. ld' The court further

found that the confidentiality exception listed in the Public

Information Act did not apply because no law rendered

the information confidential. Id. Notably, in rendering this

determination, the court emphasized that its "consttuction fof
the statutes at issue] comporls with the policy of this State to

disclose information regarding abuse and neglect at facilities

caring for the mentally ill or mentally retarded" and that it was

further consistent "with the public's interest in having access

to information about the operation of these facilities." ld at

663.

*10 fl 41 Here, however, there is a strong public policy in

Illinois to protect the confidentiality of rnental health records.

See Reda, 1 99 I1l. 2d at 60, 262 lll.Dec. 394, 1 65 N'E.2d I 002.

Although the Abbott court concluded that an exception to its

version ofFOIA did not apply, we find the opposite in the case

at bar. Illinois's Confidentiality Act clearly sets forth what

can be disclosed under the Act, and the unredacted zip codes

at issue here are not to be disclosed.740 ILCS 110/2 (West

2016) (a confidential commttnication or record "does not

include information that has been de-identified in accordance

with HIPAA"). Indeed, even the Abbol/ court recognized that,

under HIPAA regulations, a govemment agency may release

protected health information only "if potential identifiers are

redacted or if a statistician detennines that release of the

inforrnation cannot be used to identify an individual ." Abbott,

212 S.W.3d at 662 (citing 45 C.F.R. s\ I 64.514 (2016)).

fl 42 Lastly, Dr. King relies upon Sottlhern lllinoisan for the

proposition that "[t]he fact that one of the exemptions here

derives from another statrlte like HIPAA, and that it involves

a privacy interest, does not change FOIA's presumption in

favor of disclosure or its requirement that exemptions be

narrowly construed." ln Sotrthern lllinoisan, our supreme

court considered whether a newspaper's request of the Illinois

Deparlment of Public Health (IDPH) to release from the

Illinois Health and Hazardous Substances Registry (cancer

registry) certain data about incidents of neuroblastoma was

exempt from disclosure under section 7(l)(a) of FOIA.

Southern lllinoisan,2l8 Ill. 2d at 393,300 lll.Dec' 329'

844 N.E.2d 1. The newspaper specifically sought information

regarding the type ofcancer, zip code, and date ofdiagnosis of

neuroblastoma. Id. at394,300 Ill.Dec. 329, 844N.E.2d l. The

IDPH maintained that disclosure of such information violated

section 4(d) of the Registry Act because it " 'tends to lead

to the identity, of any person whose condition or treatment

is submitted to the Illinois Health and Hazardous Substances

Registry.' " Id. at418,300Ill.Dec. 329, 844 N.E.2d I (quoting

4l0ILCS szsl$(d) (West 1998)).

fl 43 Our supreme court ultimately concluded that the

IDPH failed to demonstrate that the release of the

cancer registry information requested by plaintiff tended

to lead to the identity of the specific person described

in the data and therefore allowed the disclosure of the

information. Id. at 426-27,300 Ill.Dec. 329,844 N.E.2d

1. In reaching this determination, our supreme coufi noted

the competing interests of providing public access to

meaningful information about cancer clusters and the interest

in minimizing the risk of invading the privacy of cancer

patients. Id. at 420-21, 300 Ill.Dec. 329, 844 N.E.2d l.
The court further noted that these competing interests are

captured by the legislature in section 4(d) of the Registry Act,

which prohibits the disclosure of otherwise publicly available

information if it "tends to lead to the identity" of the cancer

patients listed in the registry. Id. ar421,300Ill.Dec. 329,844

N.E.2d l. The court then engaged in statutory construction of

the tenn "tends to lead to the identify" stating the following:

"We obsele, however, that by ernploying the word 'tends,'

the legislature deliberately allowed for flexibility, to the

extent that, in some instances, disclosure of Registry

information will be pennissible and in other ir.rstances

such disclosure will be prohibited. As stated above, there

are competing interests-and therefore an inherent tension

-within 
the Registry Act: the purpose of the Act is

to provide the public with inforrnation about hazardous

substances and cancer, while at the same tirne the Act
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is intended to protect the identity of those patients

afflicted with this disease. TIre use of the tenrr 'tends'

indicates that the General Assembly wished to impose

a somewhat heightened standard of confidentiality by

prohibiting disclosure of Registry information other than

just information that simply 'leads to the identity' of

cancer patients. However, at the same time, the use of
the word 'tends' also indicates that the legislature did not

intend to erect a per se bar to the disclosure of Registry

information, and we must, therefore, be mindful not to

interpret this term too broadly. In our view, by choosing to

use the word 'tends,' the legislature has allowed for case-

specific detetminations with the respect to the release of

Cancer Registry information, with the analysis meant to be

adaptable to the particular circumstances presented." Id. at

421-22, 300 Ill.Dec. 329, 844 N.E.2d l.

*11 I 44 In contrast to the Registry Act, the General

Assembly has chosen to uphold the sanctity of mental

health records and communications in the Confidentiality

Act. See 740 ILCS 110/3 (West 2016); Johnston,24l lL

2d ar 787 , 349 Ill.Dec. 135, 946 N.E.2d 329. As previously

discussed, the General Assembly employed the use of the

words "all" and "shall" when constructing the stafite-"All
records and communications shall be confidential and shall

not be disclosed except as provided in [the Confidentiality]

Act." (Emphases added.) 740 ILCS 110/3(a) (West 2016).

This demonstrates the legislature's intent to restrict the

disclosure of such information. See Reda, 199 lll. 2d al 60,

262111.Dec.394,165 N.E.2d 1002. Such a restrictiou was

not codified within the Registry Act, and therefore Sottthern

Illinoisan is inapplicable to the case at bar.

the disclosure of mental health records and cotnmunications'"

Norskog, 197 lll.2d at 86, 257 Ill.Dec. 899, 755 N.E.2d l.

The Confidentiality Act thus represents a "strong statelnent

by the General Assernbly about the irnportance of keeping

mental-health records confidential." Retla, 199 Ill. 2d al 60,

262lll.Dec. 394,165 N.E.2d 1002. And while FOIA serves

to promote transparency in government actions (see Bowie,

128 lll. 2d at378,l3l Ill.Dec. 182, 538 N.E.2d 557), even

FOIA recognizes that there are exceptions to this rule (see 5

ILCS f 40/7( I ) (West 201 6)). In this case, where the zip codes

sought were culled from the mental health records of former

detainees, it is apparent to this court that the Confidentiality

Act serves to protect this information.

'!J 46 We thus conclude that the circuit court erred when

it ordered the disclosure of the unredacted zip codes of

the mental health recipients. This information falls within

the state law exception to FOIA (;d. $ 7(lXa)), where the

Confidentiality Act and the HIPAA regulations incorporated

therein protect the unredacted zip codes from disclosure. It is

for these reasons that we reverse the judgment of the circuit

court of Cook County and remand the matter for the circuit

court to enter an order providing that deidentified zip codes

be produced to Dr. King in response to her FOIA request.

n47 \t. CONCLUSION

tl 48 For the reasons stated above, we reverse the judgment

of the circuit court of Cook County and remand for further

proceedings consistent with this opinion.

fl 49 Reversed and remanded

Presiding Justice Gordon and Justice Lampkin concurred in

the judgrnent and opinion.

All Citations

--- N.E.3d ----,2020IL App (lst) 190925, 2020WL3287316

lSl tl45 Along with the plain language of the Confidentiality

Act, it is Illinois's strong public policy in favor of the

confidentiality of mental health infonnation that informs and

guides this opinion. As recognized by our supreme court, "lt
has been universally recognized that significant public and

private interests are served by preserving the confidentiality

of mental health records and communications. To that end,

our legislature has enacted laws which place strict controls on

Footnotes
We acknowledge that HIpAA applies to "covered entities" and the parties do not dispute that CCHHS is one such covered

entity. See 45 C.F.R. S 160.103 (2016) (a "covered entity" includes "[a] health care provider who transmits any health

information in electronic form in connection with a transaction covered by this subchapter").

1
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Under the public-policy exception allowing
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collective bargaining agreements (CBAs), if an
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policy; such vacatur is rooted in the common-
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contracts that violate law or public policy.
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The public-policy exception allowing vacatur of
arbitration awards that are based on collective
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clearly shows enforcement of the contract, as

interpreted by the arbitrator, contravenes some

explicit public policy.

l4l Labor and Employ6snf .:., Public Policy

The initial question of the two-part analysis
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Synopsis

Background: City filed a petition to vacate an arbitration

award that arose out of grievance with police union under

collective bargaining agreement (CBA) that ordered the city

to destroy records of alleged police misconduct that rvere

more than five years old. Union filed a counterpetrtiotr

to enforce the arbitration award. The Circuit Court, ('ook

County, Sanjay T. Tailor, J.,20ll WL 11318382, granted

city's petition and denied union's counterpetition. Union

appealed. The Appellate Court, 430 Ill.Dec. 574,126 N.E.3d

662, affirmed. Union petitioned for leave to appeal.

Holdings: The Supreme Court, Karmeier, J., held that:

[] there was a well-defined and dominant public policy

rooted in state law conceming the procedures for the proper

retention and destruction of government records;

[2] arbitrator's award violated Illinois's well-defined and

dominant public policy concerning the procedures for the

proper retention and destruction ofgovernment records; and

[3] arbitration award was not nevertheless enforceable under

the Illinois Public Labor Relations Act.
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I Cases that cite this headnote

Isl Labor and Employment ,''" Public Policy

When determining whether to vacate an

arbitration award based on a collective

bargaining agreement (CBA) under the public-

policy exception, if the court establishes the

existence of a well-defined and dominant

public policy, the court must then detetmine

whether the arbitrator's award, as reflected in

his interpretation of the agreement, violated the

public policy.

I Cases that citc this headnote

t6t Labor and Employment 'i* Public Policy

Labor and Employment ':.* Scope of Inquiry

Because the court's inquiry when determining

whether to vacate an arbitration award based

on a collective bargaining agreement (CBA)

pursuant to the public-policy exception is

whether the arbitrator's construction of the CBA,

as reflected in his award, is unenforceable due

to a predominating public policy, which is a

question of law. the court's review is de novo.
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17t Labor and Employment ',.'' Discipline

Labor and Employment '..'* Particular

decisions

Records ';'- Particular Records

For purposes of the initial question of the

two-part analysis used to detennine whether

to vacate an arbitration award based on a

collective bargrrining agreement (CBA) under

the public-policy exception, there was a well-

defined and dorninant public policy rooted in

state law conccrning the procedtlres for the

proper retention and destruction of govemment

records, which rvas at issue in action brought by

city to vacate lrbitration award that arose out

of grievance with police union under CBA that

ordered city to tlestroy records ofalleged police

r.nisconduct that were more tllan five years old;

the Local Records Act and State Records Act

both required agencies to seek the approval ofthe

relevant records cornmission prior to destruction

of records. 5 lll. Comp. Stat. Ann. l60i 17; 50 Ill.

Conrp. Stat. Ann. 20511,205110.

l8l Labor and Employment , " Discipline

Labor and Employment .'-. Particular

decisions

Arbitrator's award upholding collective

bargaining agreement (CBA) provision requiring

city to destroy records of alleged police

misconduct that were more than five years old

violated Illinois's well-defined and dominant

public policy concerning the procedures for the

proper retention and destruction of govemment

records; CBA provision only required that

discipliuary documcnts "wi1l bc dcstroycd" after

a finite period of time, but made no reference to

any ofthe mandatory review procedures codified

in the Local Records Act, and if Local Records

Commission were to deny city's request for

destruction, city would be in a situation where it
would violate the CBA if it retained the records,

but would violate the Commission's binding

order if it destroyed the records. 50 lll. Comp.

Stat. Ann. 20517, 2051 10.

l9l Contracts .'-. Contravention of law in general

Doctrine stating that when a conflict exists

between a contract provision and state law,

state law prevails, is based on the common-law

notion that courts will not lend judicial power to

the enforcement of private agreements that are

immoral or illegal.

Il0l Labor and Employment . '' Discipline

Labor and Employrn€nt .,"' Particular

decisions

Arbitration award upholding collective

bargaining agreement (CBA) provision requiring

city to destroy records of alleged police

misconduct that were more than five years

old, which violated explicit state law, was

not nevertheless enforceable under the Illinois

Public Labor Relations Act; if relevant provision
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of the Illinois Public Labor Relatiorrs Act

established a public policy in favor of er.rforcing

labor arbitration awards over any other laws, the

public-policy exception would cease to exist. 5

Ill. Comp. Stat. Ann. 3l5l15;50I11. Comp. Stat.

Ann.20517,205/10.

ll| Records i* Expiration or termination of
obligation to preserve or retain records

Fact that the General Assembly had introduced,

but failed to pass proposed bills that would

have required retention of records of alleged

police misconduct and employee discipline, was

not evidence of legislative intent that such a

public policy mandating indefinite retention of
such types ofrecords should not be established;

there were several equally tenable inferences that

could be drawn from such inaction.

ll2l Statutes +;:r Psstut" of Bills

The introduction ofa bill that is never passed or

signed into law has no legal effect whatsoever, as

the legislature cannot express its will or intent by

a failure to legislate.

l13l Labor and Employment .;''* Validity or

Propriety

As with any contract, a court may not enforce a

collective-bargaining agreement in a manner that

is contrary to public policY.

OPINION

JUSTICE KARMEIER delivered the judgrnent of the court'

with opinion.

*1 'll I This appeal presents a single issue: whether a

provision in a collective bargaining agreement (CBA) that,

contrary to the provisions of the Local Records Act (50

ILCS 205/l et seq. (West 2016)), requires the destruction

of disciplinary files after a fixed period of time violates

public policy. The issue arises in the context of an action

brought by the Fraternal Order of Police, Chicago Lodge No.

7 (FOP), against the City of Clricago (City) for failing to

destroy records of police misconduct as required under the

CBA. The matter went to arbitration, where the arbitrator

held that the CBA should prevail and directed the parties

to come to an agreement regarding the destruction of the

documents. The City sought to ovelturn the arbitration award

in the Cook County circuit coufi and was successful on public

policy grounds. The appellate courl affirmed, and this court

allowed the FOP's petition for leave to appeal. Ill. S. Ct. R.

3 I 5 (eff. July I , 201 8). For the reasons that follow, we affirm

the judgment of the appellate court.

fl 2 PRINCIPAL STATUTES INVOLVED

!l 3 Section 4 of the Local Records Act states in relevant paft:

"(a) Except as otherwise provided in subsection (b) of this

Section, all public records made or received by, or under

the authority of, or coming into the custody, control or

possession ofany officer or agency shall not be mutilated,

destroyed, transferred, removed or otherwise damaged or

disposed of, in whole or in part, except as provided by law.

Any person who knowingly, without lawful authority and

with the intent to defraud any party, public officer, or entity,

alters, destroys, defaces, removes, or conceals any public

record cornmits a Class 4 felony." 50 ILCS 205l4(a) (West

2016).

lf 4 Section 6 of the Local Records Act provides for the

creation of a local records commission (Commission) to

administer the requirements set forth in the Act. 1d. $ 6.

fl 5 Section 7 of the Local Records Act states in relevant part:

"Disposition rules. Except as otherwise provided by laq
no public record shall be disposed of by any officer or

agency unless the written approval ofthe appropriate Local

Records Cornrnission is first obtained.

The Commission shall issue regulations which shall

be binding on all such officers. Such regulations shall

establish procedures for cornpiling and submitting to the

Comrnission lists and schedules of public records proposed

for disposal; procedures for the physical destrtrction or

other disposition ofsuch public records; procedures for the

lnanagement and preservation of electronically generated

and rnaintained records; and standards for the reprodttction
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of such public records by photography, microphotographic date upon which the violation is discovered, whichever rs

processes, or digitized electronic format." Id. $ 1. longer * x *."

fl 6 Section l0 of the Local Records Act states:

"$ 10. The head of each agency shall submit to

the appropriate Commission, in accordance with the

regulations of the Commission, lists or schedules of
public records in his custody that are not needed in

the transaction of curent business and that do not have

sufficient administrative, legal or fiscal value to warrant

their further preservation. The head of each agency shall

also submit lists or schedules proposing the length of time

each records series warrants retention for administrative,

legal or fiscal purposes after it has been received by

the agency. The Commission shall determine what public

records have no administrative, legal, research or historical

vah.re and should be destroyed or othetwise disposed of
and shall authorize destruction or other disposal thereof.

No public record shall be destroyed or otherwise disposed

of by any Local Records Comrnission on its own initiative,

nor contrary to law. This Section shall not apply to court

records as govemed by Section 4 of this Act." 1d. $ 10.

fl 7 BACKGROUND

n2 fl 8 Since January 1981, the City of Chicago and the

Fraternal Order of Police, Chicago Lodge No. 7, have been

parties to a collective bargaining agreement. Central to this

case is section 8.4 of the 2007-12 CBA, which mandates

the destruction of disciplinary and investigation records like

complaint register files. These files are produced in the

course of investigations by the Civilian Office of Police

Accountability (COPA) and the Chicago Police Department's

Bureau of Internal Affairs of alleged misconduct by

Chicago Police Depafiment (CPD) officers. COPA and

the bureau had the authority to recommend to the CPD

superintendent disciplinary action for violations of CPD rules

and regulations. The relevant tenrs of section 8.4 have

remained substantially uncl.ranged over the decades since

it was implcmented in the initial CBA. Section 8.4 of the

2001-12 CBA reads in relevant part:

"All disciplinary investigatiorr files, disciplinary history

card entries, Independent Police Review Authority and

Internal Affairs Division disciplinary records, and atry

other disciplinary record or summary of such record

other than records related to Police Board cases, will be

destroyed five (5) years after the date ofthe incident or the

ll9 Until 1991, the City destroyed records subject to section

8.4 in accordance with that provision. That changed in 1991

when a federal district judge entered an order in a civil
rights case requiring the City to cease destroying complaint

register files. Other federal districtjudges also began entering

sirrilar orders as a matter of routine. Thereafter, the City was

unsuccessful in its multiple attempts to eliminate section 8.4

from the CBA during negotiations with the FOP. As such, the

provision remains included in the CBA.

!f I 0 In 201 I and 2012, the FOP filed two grievances over the

City's failure to destroy complaint register files in excess of
five years old and otherwise not excepted from destruction

pursuant to section 8.4 of the CBA. The City denied both of
the FOP's grievances, and the FOP initiated arbitration.

fl 11 Subsequently, in October 2014, the City notified the

FOP that the City intended to comply with requests under

the Freedom of Information Act (FOIA) (5 ILCS l40ll et

.req. (West 2014)) from the Chicago Tribune and Chicago

Sun-Times for infonnation related to complaint register files

dating back to 1967 . The FOP sought a preliminary injunction

in the circuit court on the basis that disclosure ofthe complaint

register files during arbitration would interfere with the FOP's

ability to obtain relief in arbitration. In December 2074, the

circuit court granted the FOP's request for a preliminary

injunction barring the release of the complaint register files

until the FOP's claims under the CBA were adjudicated.

The City and Chicago Tribune filed separate interlocutory

appeals challenging the preliminary injunction. In May 2015,

the circuit conrt entered a second preliminary injunction

enjoining the City from releasing any complaint register files

more than four years oldl as of the date of the FOIA request,

and the City filed an interlocutory appeal.

fl 12 In Decernber 2015, the United States Department of
Justice (DOJ) announced that, pursuant to the Violent Crirne

Control and Law Enforcement Act of 1994 (42 U.S.C. $

13701 et seq. (2006)), it had opened a civil pattem or

practice investigation of the CPD focusing on allegations

of use of excessive force and discriminatory policing. In
connection with the investigation, the DOJ sent the City a

docr"rment preservation request and document pleservation

notice requesting the City and the CPD to preserve all existing

documents lelated to all complaints of misconduct against

Chicago police officers, including documents related to the
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investigations into and discipline imposed becanse of such

alleged misconduct. In a follow-up communication, the DOJ

clarified that its docnment preservation request was intended

to cover all officer rnisconduct cornplaint and disciplinary
files maintained by the CPD, including those that were the

subject of the two pending arbitration cases. In light of the

letter, the City informed the arbitrator of the pendency of the

DOJ investigation and requested guidance on how the City
should respond to the DOJ's requests for the production of
misconduct and disciplinary records.

*3 fl l3 A month later, in January 2016,the arbitrator issued

his initial opinion and interim award, which found that the

City violated section 8.4 of the CBA and directed the parties

to meet and attempt to establish a procedure for compliance.
The arbitrator remanded the matter to the parties to negotiate

a timeline and method on how "to destroy all records covered

by Section 8.4 fof the CBA]," except for files related to
pending litigation or arbitration.

fl l4ln February 2016, an assistant United States attorney sent

letters to the City specifically stating that, "for the duration

of DOJ's pattern and practice investigation," the City and

CPD must "preserve all existing documents related to all
complaints of misconduct," including those that were the

subject of the arbitration.

fl l5 On April 28,2016,the arbitrator issned a second award,

altering his previous interim award and denying the plaintiffs
grievances "for the reasons of the public policy involved in
the request of the U.S. Deparhnent of Justice, and only for
this reason."

U 16 In response to a motion filed by the FOP requesting

reconsideration or clarification ofthe second award, on June

21 , 2016, the arbitrator issued a third and final award,

incorporating the prior awards and clarifying that public
policy would not prevent enforcement of the initial January

2016 award once the DOJ had completed its investigation.

fl 17 On July 8, 2016, the appellate couft in the FOP's

preliminary injunction action vacated the circuit court's 2014

and 2015 orders granting the FOP's requests. Fraternal Order

of Police, Chicctgo Lodge No. 7 v. Ci\t 67 Chicago, 2016

IL App (lst) 143884, fl 55,405 lll.Dec.803,59 N.E.3d

96. The appellate court found that, although the parties'

CBA rnandated destruction of complaint register files that

were more thar.r four years old, an arbitration award seeking

enforcement of this provision would violate FOIA and the

public policy underlying the General Assernbly's enactment

of the FOIA. Accordingly, the appellate coun held that there

was no legal basis to enjoin the City and CPD from releasing

the requested records in order to allow the FOP to pursue a

legally unenforceable rernedy at arbitration. Id. n38.

tf 18 On luly 26,2016, the City filed a petition in the circuit
court to vacate the arbitration award on the grounds that it
violated Illinois public policy favoring the proper retention

of important public records. In August 2016,the FOP filed a

counterpetition to confirm the arbitration award.

fl 19 On January 73,2017, while the case remained pending

in the circuit court, the DOJ issued its comprehensive report.

Among its many conclusions, the DOJ found that section

8.4's "document destruction provision not only may impair
the investigation of older misconduct, but also deprives CPD

of important discipline and personnel documentation that will
assist in monitoring historical patterns of misconduct."

fl 20 Around the same time, a local police accountability
task force (Task Force) was formed to evaluate CPD's

practices separately from the DOJ's investigation. The Task

Force also concluded that section 8.4 is problernatic and

likely violates Illinois law because "[e]xpunging records

contradicts best practices, impedes the development of early

intervention systems and deprives the public of information
that is rightfully theirs." The Task Force further stated that

section 8.4 "also deprives police oversight bodies ofevidence
ofpotential pattems of bad behavior" and "it may also deprive

wrongfully convicted persons of exonerating infon.nation."

Consequently, the Task Force recommended:

*4 "The provision requiring destruction ofrecords should

be eliminated. The rule is in tension if not outright
conflict with general principles of public record-keeping,

and deprives the public of important infonnation that

is rightfully theirs and may include the destruction of
information that serves numerous operational and public
policy objectives."

fl 2l In October 2077, tlte circuit court granted the City's
petition to vacate the arbitration award and denied the FOP's

counterpetition to enforce the award, nrling that errfbrcement

of the award "violated a well-defined and dominant public
policy to preserve govelxment records." The court stated:

"To hold otherwise would (i) violate the putrlic policy
of maintaining public records for the benellt of the

municipality and the general public; (ii) infringe on the
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municipality and general public's ownership intelest in

public records; (iii) usurp the municipality's right to

determine for itself what records are required for the

transaction of bnsiness, including legal and adrninistrative

matters; and (iv) commandeer the authority of a local

records commission as the exclusive arbiter of whether and

what public records may be destroyed."

fl 22 Referencing the rspofts published by the DOJ, the circuit

courl agreed with the Task Force's findings that

"destruction of important public records, such as the police

disciplinary files at issue here, undermines principles

of govemment transparency that are so vital to the

preservation of the rule of law. If the City is to be responsive

to the citizenry, it must have access to historical police

disciplinary and investigative records to make better-

informed decisions on policing, a point echoed in the DOJ

and Task -b'orce reports."

1241ll.2d246,254, t24Ill.Dec. 553,529 N.E.2d 534 (I988)

(AFSCME f . This conrt, however, has recognized a public-

policy exception to vacate arbitration awards that are based

on collective bargaining agreements. Atnerican Fecleration

of State, County & Municipal Employees v. Depafiment oJ'

Central Managentent Sentices, 173 l1l. 2d 299, 306, 219

Ill.Dec.50l,67l N.E.2d 668 (1996) (AFSCME 11). Under

the public-policy exception, if an arbitration award is derived

from the essence of the collective-bargaining agreement, this

courl will vacate the award if it "is repugnant to established

norms of public policy;' Id. at 307,219 Ill.Dec. 501, 611

N.E.2d 668. Such vacatur is rooted in the common-law

doctrine that a court may refuse to enforce contracts that

violate law or public policy. Id. at306-07, 219 Ill.Dec. 501,

671 N.E.2d 668. The public-policy exception is a narrow

one-one that is to be invoked only when a parly clearly

shows enforcement of the contract, as interpreted by the

arbitrator, contravenes some explicit public policy.Id. at307,

219 I11.Dec. 501, 671 N.E.2d 668.

123 The FOP appealed, and the appellate court affirmed, *5 l4l tsl 161 fl26ln order to vacate an award under
holding that the statutory framework the General Assembly the exception, this court applies a two-step analysis. Id. The
constructed in the Local Records Act (50 ILCS 205/1 et initialquestionisu,hetherawell-definedanddominantpublic
seq. (west 2016)), the State Records Act (5 ILCS 16011 et policy can be idenrified through a review of our constitution,
seq. (West 2016)), and FOIA (5 ILCS 14011 et seq. (West statutes, and relevant judicial opinions. Ict. (citing Zeigler v.

2016) establishes "a well-defined public policy favoring the ilhnois Trust & Sovings Bank, 245lll. lg0, 193, 9l N.E.
proper retention of important public records for access by 1041 (1910)). If we establish the existence of a well-defined
the public." 2019 lL App (lst) 1'72907, 11 27 , 430 Ill.Dec. and dominant public policy, we must then determine whether
574,126N.E.3d 662.Theappellatecoufiexplainedthatthese the arbitrator,s au.ard, as reflected in his interpretation of
acts mandate that the destruction of public records "occur the agreement, vi.lated the public policy. Id. at307-0g,219
only after consideration by and with the approval of the lll.Dec. 50l,61.lr.\.E.2d66g.Becauseourinquiryiswhether
head of the governmental agency and the [Local Records] the arbitrator's co'struction of the CBA, as reflected in his
Commission and in a well-regulated process established by award, is unenforccable due to a predominating public policy,
the Commission." Id. lJ 32. The appellate court found that which is a question of law, our review is de novo. Cottnt,
the arbitrator's award requiring the City to destroy all records prefe*ed Instu.atrt,e Co. v. I4rhitehead, 2012 IL I 13365, 1J

related to alleged police misconduct without consideration 27,365 lll.Dec. 6(t9,9i9 N.E.2d 35. With these principles in
of whether the records have administrative, legal, research, mind, we tum to the issue presented.
or historical value ignored the requirements of the Local

Records Act and resulted in diminishing the Commission's n 2j Central lo this case is section g.4 of the
authority to detennine what records should be destroyed or 2OO1.-12 CBA, uhich requires the destruction of ..[a]ll

maintained' Id'n36' disciplinary investigation files, disciplinary history card

entries, Independcnt Police Review Authority and Internal

Affairs Division disciplinary records, and any other

fl 24 ANALySIS disciplinary record or sumrnary of such record other than

records related to Police Board cases" after five years from

ll I l2l I3l fl 25 It is well established that judicial review the date of the incrdent or the date gpon which the violation
of an arbitrator's award is extremely limited and the award is discovered, whichever is longer.

must be construed, if possible, as valid. Anterican Federaliort

o/'State, Countl, & Municipal Employees v. State o./'Illinoi.s,
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fl 28 As to the initial inqr"riry of our public policy exception.

we must first examine whether our constitt"ttion, statutes, or

judicial opinions shed light on a well-defined and dorninant

public policy regarding the challenged provision.

fl 29 To support its argument that there is a "well-defined

and dominant public policy," the City cites various sections

of the Local Records Act, which set forth the mandatory

procedures a governmental body must follow prior to the

destruction of government records. The City argues that

section 8.4's docurnent destruction requirernent in the CBA

directly conflicts with the plain language of the Local Records

Act.

'l[ 30 In response, the FOP argues that there is no well-

defined, dominant public policy that would allow Illinois

courts to set aside a provision within a collective bargaining

agreement mandating document destruction of governmental

records like police disciplinary and investigation records.

The FOP contends that the City's reliance on the Local

Records Act as well as the State Records Act is misplaced

because these legislative acts do not specifically prcclude the

City from entering into an independent document destruction

agreement. The FOP's arguments do not withstand scrutiny.

I7l fl 31 The Local Records Act, which undisputedly applies

to the City, directs that local public records "shall not

be mutilated, destroyed, transferred, removed or otherwise

damaged or disposed of, in whole or in part, except as

provided by law" and even goes so far as to rnake it a Class 4

felony to "knowingly, without lawful authority and with the

intent to defraud any party, public officer, or entitl'. alter[ ],
destroy[ ], deface[ ], removef ], or conceal[ ] any public

record." 50ILCS 20514(a) (West 2016).

U 32 Section 7 requires that "no public record shall be

disposed of by any officer or agency unless the written

approval of the appropriate Local Records Cornmission

is first obtained." 1d. $ 7. Section 7 further vests in

the Commission the authority to issue binding rcgulations

and procedures to "establish procedures for compiling and

submitting to the Commission lists and schedules of public

records proposed for disposal"; to regulate "the physical

destruction or other disposition of such public records";

to manage the "preservation of electronically generated

and maintained records"; and to create "standards for

the reproduction of such public records by photography,

microphotographic processes, or digitized electronic fomrat."

Id.

*6 fl 33 Under the requirements of sectioll 10 of the

Local Records Act, the head of each local governmental

agency must submit to the Commission "lists or schedules

of public records in his custody that are not needed in the

transaction ofcurent business and that do not have sufficient

administrative, legal or fiscal value to wanant their further

preservation" and "lists or schedules proposing the length of
time each records series warrants retention for administrative,

legal or fiscal purposes after it has been received by the

agency." 1d $ 10. Once a local govemmental agency submits

local public records for review, the Commission will decide

whether the records should be maintained or destroyed after

it determines "what public records have no administrative,

legal, research or historical value and should be destroyed or

otherwise disposed of and shall authorize destruction or other

disposal thereof." Id.

fl 34 In this case where the challenge to the arbitrator's award

is substantiated on establishing a direct conflict between a

provision of the CBA and statutory requirements, we need

not look further than the plain language of the statute to

determine the state's public policy. See, e.g., People v. Felella,

l3l Il1. 2d 525, 539, 137 lll.Dec. 547, 546N.8.2d 492 (1989)

("Declaring public policy is the domain of the legislature.");

Henderson v. Foster, 59 Ill. 2d 343, 347-48,319 N.E.2d

189 (1974) (citing various cases for the proposition that

state statute is the strongest indicator of public policy and,

where the legislature speaks on a subject upon which it has

constitutional power to legislate, the public policy is what the

statute passed indicates); AFSCME II,ll3lll. 2d at 316-ll,
2l9Ill.Dec. 501,671N.E.2d 668 (relying on various statutes

to find a well-defined and dominant public policy).

U 35 In light of the plain language of the Local Records

Act, we agree with the City that the statutory framework

the General Assembly constructed makes clear that Illinois

recognizes a public policy favoring the proper retention

of govemment records and that the destruction of public

records lnay occur only after consideration by and with the

approval from the Commission in a process established by the

Commission. 50 ILCS 20511,10 (West 2016). As such, the

procedures laid out in the Local Records Act are an express,

legislative restriction on a local government to act in any other

way than authorized by the statute.

fl 36 We find further support that lllinois public policy

demands the oversight of the destruction and maintenance

of government records through creation of a State Records
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Commission which, under the State Records Act, similarly

requires state agencies to seek the approval of the State

Records Commission prior to the destruction of state records.

5 ILCS 160l11 (West 2016). The legislature underscored its

public policy purposes for enacting the State Records Act,

specifi cally declaring:

"Pursuant to the fundarrental philosophy of the American

constitutional forrn of government, it is declared to be the

public policy of the State of Illinois (i) that government

records are a form of property whose ownership lies

with the citizens and with the State of Illinois; [and] (ii)
that "those records are to be created, maintained, and

administered in support of the rights of those citizens and

the operation of the State * * *." 1d. $ 1.5.

The State Records Act further states, "those records are, with

very few exemptions, to be available for the use, benefit, and

information of the citizens; and * * * may not be disposed of
without compliance to the regulations in this Act." 1d.

fl 37 In sum, we find there is a "well-defined and dominant"

public policy rooted in state law concerning the procedures

for the proper relention and destruction of govemment

records, which is at issue in this case. We tum then to the

question of whether the arbitrator's award violated the public

policy established by the legislature by enforcing compliance

with the contract provision. We conclude that it did.

*7 lS] lJ 38 Here, the arbitrator determined in his initial

arbitration order that the City violated section 8.4 by

withholding the destruction of the disciplinary records

covered under the agreement. Consequently, the arbitrator

directed the parties "to negotiate between themselves a

time line and method to implement the findings" and that

the City should "destroy all records covered by Section

8.4." Addressing the City's argument that police disciplinary

records cannot bc destroyed without the Commission's

written approval, the arbitrator interpreted the CBA to hold

that there is no basis to suggest that the issuance of an award

granting relief in lavor of the FOP violates public policy,

stating "in issuing an Award that enforces Section 8.4 [he] is

doing so consistent with State law and not contrary to State

public policy." In the arbitrator's subsequent awards, which

incorporate the initral award, the arbitrator again found the

document destruction requirement valid and enforceable once

the DOJ concludecl its invcstigation.

Jl 39 Before this crrurt, the FOP contends the City's facial

challenge is a "direct attack on the contract language, as

opposed to the enforceability of the Award, clearly indicating

that the City seeks to evade its bargaining obligations through

this action." The FOP notes that, because "the City agreed to

the provision, * * * presumably with full knowledge of its
obligations under the Local Records Act," the provision rnust

be contractually enforced. The FOP argues that the award

can be validly enforced because the City can still request

document destruction approval from the Commission.

fl 40 Although the FOP is conect that the City could comply

with the Local Records Act by submitting disciplinary records

to the Comrnission, which we note is not required under the

CBA, submission to the Cornmission is but a single element

of the statutory procedures a local government must follow

under the Local Records Act. The second, and arguably

most crucial, aspect is compliance with the Commission's

ultimate decision regarding the retention or destruction of the

govemment records.

fl 4l As written, section 8.4 only requires that disciplinary

documents "will be destroyed" after a finite period of time.

Section 8.4 does not take into consideration whether the

records "do not have sufficient adrninistrative, legal or fiscal

value to warrant their further preservation" (see 50 ILCS

205/10 (West 2016)), nor does the provision require the

parties to be bound by a decision from the Commission. In

fact, section 8.4 makes no reference to any of the mandatory

review procedures codified in the Local Records Act.

fl 42 Moreover, the FOP's assertion that the City could

comply with state law by submitting disciplinary records to

the Commission begins to quickly unravel when considering

the circumstance where, after submitting disciplinary records

to the Commission for review, the Commission denies the

City's request for destruction, thereby mandating the retention

ofthe disciplinary records covered nnder section 8.4. In this

situation, the City would find itself in a catch-22, where,

on the one hand, the City would violate the CBA (as well

as the arbitrator's award) if, in accordance with an order

from the Commission, the City retained disciplinary records

beyond section 8.4's five-year requirement for destruction.

On the other hand, the City would violate the Commission's

binding order if it were to destroy any public records per

the CBA without the Commission's "written approval" or

contrary to the Commission's mandate. 1d. $ 6. Thus, even

if the City cornplies with the initial review procedures

of the Local Records Act, the FOP's position cannot be

reconciled with state law, as it rnakes no allowance for the

Commission to decide whether local government records

should be destroyed or retained. Any attempt by the City

1.,,,.:,::.::: .r]s1 'i.i.1,;.' ,:r ..
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to challenge the Commission's decision based on the CBA's

document destruction requirement would be futile, given

that the legislature has vested in the Comrnission the

ultimate authority to detennine what public records shor.rld

destroyed. An opposite result would lead to a shift in the

balance of power where docutnent destruction procedures in

a contract provision would supersede statutory procedures'

Such an outcome runs counter to the Commission's oversight

responsibility and is completely inconsistent with the plain

language and the spirit of the Local Records Act. Hence,

it is no surprise that, when asked at oral argument whether

this apparent conflict could be reconciled, counsel for the

FOP declined to provide a definitive answer but rather

stated he would first need to consider the Commission's

order requiring the retention ofpublic records covered under

section 8.4. As illustrated above, waiting for an order from

the Commission denying the City's request for the destruction

of records covered under section 8.4 is unnecessary as the

provision, on its face, fails to require or provide for the

City to act in accordance with the document destruction

procedures expressly outlined in the Local Records Act.

Without allowing the City to comply with state law, section

8.4 clearly contravenes a well-defined statutory declaration of
public policy and is simply incompatible with the legislative

procedures articulated in the Local Records Act.

*8 l9l fl 43 While parties are generally free to make their

own contracts, this court has long held that when a conflict

exists between a contract provision and state law, as it clearly

does in this case, state law prevails. See, e.g., Green v.

Htisonville Township High School District No. 201,356

lll. 216,221, 190 N.E. 267 (1934) ("A contract expressly

prohibited by law is void, and there is no exception to this

rule for the reason that a law cannot at the same time prohibit

a contract and enforce it." (citing Duck Island Hunting &

Fishing Club v. Edward Gillen Dock, Dredge & Constructiott

Co.,330lll. l2l,16l N.E. 300 (1928), and De Kam v. Citl;

oJ'Streator,316 lll. 123, 146N.E. 550 (1925))); Progressive

(Jniversal Insurance Co. of lllinois v. Liberty Mutual Fire

Insnrance Co., 275 lll. 2d 121, 129, 293 lll.Dec. 677, 828

N.E.2d I 175 (2005) (where a provision in an insurance policy

conflicts with the law, the statute will continue to control).

This doctrine is based on the common-law notion that courls

will not lend judicial power to the enforcement of private

agreements that are immoral or illegal. United Paperv'orlcers

International (Jnion v. Misco, Lnc.,484 U.S.29,43, 108 S.Ct.

364, 98 L.Ed.2d 286 (1987). That is the precise situation

presented here where a provision in a CBA contravenes

explicit state law.

fl 44 Accordingly, based on the foregoing reasons, the

arbitrator erred in finding that section 8.4 is "consistent

with state law and not contrary to state public policy,"

thereby rnandating the parties to comply with the destruction

of "all discipline records" covered under that provision.

Consequently, the award is void and not euforceable. See, e.g.,

AFSCME I, 124 lll. 2d at 260, 124 lll.Dec. 553, 529 N.E.2d

534 ("An arbitration award in contravention of paramount

considerations ofpublic policy is not enforceable.").

I10l fl 45 Based on our holding above that section 8.4 of the

CBA violates explicit state law, we reject the FOP's asseftion

that the arbitration award is enforceable per section 15 of
the Illinois Public Labor Relations Act (Labor Act) (5 ILCS

315/15 (West 2016)). Section 15 provides, in relevant part,

the following:

"(a) In case of any conflict between tltc pruvisiuls of
this Act and any other law (other than Section 5 of
the State Employees Group Insurance Act of 1971 and

other than the changes made to the Illinois Pension Code

by Public Act 96-889 and other than as provided in

Section 7.5), executive order or administrative regulation

relating to wages, hours and conditions of employment

and employment relations, the provisions of this Act or

any collective bargaining agreement negotiated thereunder

shall prevail and control. * * *

(b) Except as provided in subsection (a) above, any

collective bargaining contract between a public employer

and a labor organization executed pursuant to this Act

shall supersede any contrary statutes, charters, ordinances,

rules or regulations relating to wages, hours and conditions

of employment and employment relations adopted by the

public employer or its agents." Id.

fl 46 The FOP argues that section 15 of the Labor Act

establishes a public policy in favor of enforcing labor

arbitration awards over any other laws. As such, the FOP

argues that, if this courl finds a conflict between section 8.4

of the CBA and the provisions in the Local Records Act, the

CBA prevails. We disagree.

11 41 If section 15 of the Labor Act were read as the

FOP advocates, the public-policy exception established and

applied by this court in nnmerous decisions (see, e.g',

AFSCI,IE I, 124 lll. 2d 246, 124 Ill.Dec. 553, 529 N.E.2d

534) would cease to exist. That is so because no matter how

offensive to public policy an arbitrator's decision is-even if
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it violates state law-the arbitrator's decision would stand. By

this logic, the public policy exception doctrir.re would never

apply to CBA provisions affecting the terms and conditions of
enrployment, which is contrary to our decision in AFSCME II
striking down just such a CBA provision on the ground that,

"[a]s with any contract, a court will not enforce a collective-

bargaining agreement that is repugnant to established norms

of public policy." AFSCME II, 173Ill. 2d at 307,316,219
Ill.Dec. 501, 671 N.E.2d 668.

*9 Ull fl 48 Further, we reject the FOP suggestion that this

court should consider legislative bills that were introduced

but never signed into law as evidence of legislative intent.

The FOP contends that, because the General Assembly failed

to pass proposed bills that would have required retention

of records of alleged police misconduct and employee

discipline, "the Legislature has signaled that such a public

policy mandating indefinite retention of these types of records

should not be established."

Il2l fl 49 The FOP's position totally disregards the basic

framework of the Illinois Constitution where the only manner

in which the General Assembly has the power to impose its

will upon the state is through the passage of a bill in both

chambers that is either signed by the govemor or repassed

by a supermajority after his veto. Ill. Const., aft. IY $$ 8, 9.

Accordingly, the introduction of a bill that is never passed

or signed into law has no legal effect whatsoever, as the

legislature cannot express its will or intent by a J'ailure to

legislate. See United States v. Estate of Romani, 523 U.S.

51'7,535,118 S.Ct. 1478, 140 L.Ed.2d 710 (1998) (Scalia,

J., concurring in part and concurring in the judgrnent) ("The

act of refusing to enact a law (if that can be called an act)

has utterly no legal effect, and thus has utterly no place in

a serious discussion of the law."). The reasoning is simple:

there are several equally tenable inferences that may be drawn

from such inaction. See, e.g., Solid Waste Agency of Nortltern

Cook Comtty v. United Stales Army Corps oJ Engineers,531

U.S. 159, 170,121S.Ct.675, 148 L.Ed.2d 576 (2001) (stating

that faih"rre to pass a bill outlawing an agency interpretation

of the law does not imply Congress's "acquiescence" to that

interpretation, in parl because "[a] bill can be proposed for

any nurnber of reasons, and it can be rejected for jr.rst as many

others"). One could only envision the clraos that would ensue

(especially for the judiciary) if any of the 177 members of
the General Assembly could dictate public policy through

the introduction of a legislative bill-regardless if the bill
becomes law.

[3] fl 50 With all this being said, our decision does not

disregard the right of the panies to negotiate their contracts,

nor do we attempt to restrain them in any way from doing so in

the future. Phoenix Insurance Co. v. Rosen,242lll. 2d 48, 55,

350lll.Dec. 847,949 N.E.2d 639 (2011). We have reasoned;

"The freedom of parties to make their own agreefiients,

on the one hand, and their obligation to honor statutory

requirements, on the other, may sometitnes conflict. These

values, however, are not antithetical. Both serve the

interests of the public. Just as public policy demands

adherence to statutory requirements, it is in the public's

interest that persons not be unnecessarily restricted in

their freedom to make their own contracts." Progressive

Universal Insurance Co., 215 lll. 2d at 729,293 Ill.Dec.

677,828 N.E.2d 1175.

However, "[a]s with any contract, a court may not enforce a

collective-bargaining agreement in a manner that is contrary

to public policy." llSa:ML' ll, I /l lll. '2d at 318, 219lll.Dec.

501, 61 I N.E.2d 668; De Karn, 376 lll. at 129, 1 46 N.E. 550

("A contract expressly prohibited by a valid statute is void.

This proposition has no exception, for the law can not at the

same time prohibit a contract and enforce it. The prohibition

ofthe legislature cannot be disregarded by the courts.").

fl sl CONCLUSTON

ll 52 For the foregoing reasons, we find that the arbitration

award violated an explicit, well-defined, and dominant public

policy. The appellate court was therefore correct when it
affirmed the judgment of the circuit court vacating that award.

Accordingly, the judgment of the appellate court is affirmed.

*10 
1153 Affirmed.

Chief Justice Anne M. Burke and Justices Garman, Theis,

Neville, and Michael J. Burke concurred in the judgment and

opinion.

Justice Kilbride dissented, with opinion

fl 54 JUSTICE KILBRIDE, dissenting:

fl 55 I respectfully dissent from the rnajority. My disagreement

with the majority has nothing to do with the records that

are the subject of this appeal. I finnly believe that police

misconduct must be rooted out, and I would vehemently
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oppose tlre indiscriminate destruction of police n'risconduct

records. That is not what tl.re arbitrator ordered in this case.

fl 56 Rather, the arbitrator's award merely directed the parties

to rneet and negotiate. The arbitrator did not order the

destruction of any records. We do not know what agreement,

if any, would have resulted from the parties meeting and

negotiating. We do not know whether those negotiations

would have resulted in an agreement for the fufure destruction

of any records. We also do not know whether they would have

resulted in an agreement that fully complied with the Local

Records Act (50 ILCS 205/1 et seq. (West 2016)) and all

other applicable laws. I believe the parties should be allowed

to meet and negotiate in accordance with the arbitrator's

directive. This court could retain jurisdiction and remand for
negotiations. After proceeding with negotiations, it would be

warranted for this court to review the status of any agreement.

fl 57 To repeat, the issue of police misconduct is a serious

issue that rnust be confronted by society. This coutl was asked,

however, to consider a fundamental principle of labor law,

namely, the validity and enforcement of arbitration awards.

The majority acknowledges that "[i]t is well established

that judicial review of an arbitrator's award is extremely

limited and the award must be construed, if possible, as

valid;' (Emphasis added.) Supra I 25 (citing American

Federation of State, County & Municipal Employees v. State

of lllinois, 124 l1l. 2d 246, 254, 124 lll.Dec. 553, 529 N.E.2d

534 ( 1988) (AFSCME D\ I agree with the majority that there

is a " 'well-defined and dominant' public policy rooted in

state law conceming the procedures for the proper retention

and destruction ofgovetrunent records" (supra fl 37) and that

an arbitrator's award violating this public policy can be set

aside (supra 125).

!J 58 There is, however, a separate "well-defined and

dominant" public policy in state law to enforce collective-

bargaining agreements and labor arbitration awards. See

5 ILCS 315115 (West 2016). I believe that these two

important public policies can coexist harmoniously, and the

arbitrator's decision may be construed so as not to create a

conflict between these public policies. I disagree with the

majority's conclusion that "the arbitrator's award Iin this case]

violated the public policy established by the legislature by

enforcing compliance with the contract provision." Sapra

t| 37. Unfortunately, today's decision rnay well adversely

impact the enforceability of other labor agreements.

fl 59 As the majority recognizes, in January 2016, the

arbitrator issued his initial opinion and interim award

directing the parties to meet and attempt to establish a

procednre for compliance with section 8.4 of the collective

bargaining agreement and to negotiate a timeline and

procedure to be followed in destroying eligible records and

a method on how to destroy all records covered by that

provision, except for records related to pending litigation or

arbitration. Supra \ 13. On April 28, 2016, the arbitrator

issued a second award altering his previous interim award "
'for the reasons of the public policy involved in the request

of the U.S. Depafiment of Justice.' " Supra fl 15. On June 21,

2016, the arbitrator issued a third award clarifying that public

policy would not prevent enforcement of the initial January

2016 award once the Department of Justice completed its

investigation . Supra I I 6.

*11 fl 60 The arbitrator's award simply directed the parties

to negotiate the method and procedure for the possible future

destruction of eligible records in compliance with section 8.4

of the collective bargaining agreement. The arbitrator did not

mandate destruction of all records. Indeed, after negotiations,

the parties may not reach any agreement on the destruction

of any records. Accordingly, I would find that the arbitrator's

award did not violate any "well-defined and dorninant" public

policy concerning the procedures for the proper retention and

destruction of government records.

ll 6l There is strong United States Suprenie Court labor

law precedent confirming a courl's duty to uphold arbitration

awards. Importantly, as the Supreme Court rnade clear in

United Papent,orkers International v. Misco, Inc., 484 U.S.

29, 37 , 108 S.Cr. 364, 98 L.Ed.2d 286 (1987).

"The reasons for insulating arbitral decisions frorn judicial

review are grounded in the federal statutes regulating labor-

management relations. These statutes rellect a decided

preference for private settlernent of labor disputes without

the intervention of govemment * * *. The courts have

jurisdiction to enforce collective-bargaining contracts; but

where the contract provides grievance and arbitration

procedures, those procedures must first be exhausted

and courts must order resort to the prirate settlement

mechanisms without dealing with the rrerits of the

dispute."

u 62 The Suprerne Couft in Mrsco ernphasized

"[W]here it is contemplated that the rrbitrator will
determine remedies for contract violations that l.re finds,



City of Chicago v. Fraterrral Order of Folice, --- N.E.3d ---- {2020}

2O2O lL 124831, 2020 L.R.R.M. (BNA) 226,312,170 Lab.Cas. P 62,053

courts have no authority to disagree with his honest

judgment in that respect. If the courts were free to intervene

on these grounds, the speedy resolution of grievances by

private mechanisms would be greatly undennined. * * *

[A]s long as the arbitrator is even arguably construing or

applying the contract and acting within the scope of his

authority, that a court is convinced he committed serious

eror does not suffice to oveltum his decision." Misco,484

U.S. at 38, 108 S.Ct. 364.

I 63 Misc'o likewise recognized that "a couft may refuse to

enforce contracts that violate law or public policy." Misco,

484 U.S. at 42, 108 S.Ct. 364 (citing I{.R. Gruce & Co. v.

Local Union 759, International Union oJ'the Uniled Rubber

Cork, Linoleum, & Plastic Workers of Arnerica,46l U.S.
'75'7,166, 103 S.Ct. 2177,76 L.Ed.2d 298 (1983), and Hu"d

v. Hodge,334 U.S.24,34-35,68 S.Ct. 847,92 L.Ed. 1187

(1948)). The Supreme Court cautioned, however,

"that a court's refusal to enforce an arbitrator's

interpretation of such contracts is limited to situations

where the contract as interpreted would violate 'some

explicit public policy' that is 'well defined and dominant,

and is to be ascertained "by reference to the laws and

legal precedents and not from general considerations of
supposed public interests." ' " (Emphasis in original.)

Misco,484 U.S. at 43, 108 S.Ct. 364 (quoting W.R. Grace,

461 U.S. at 766, 103 S.Ct. 2177, quoting Muschany v.

United States, 324 U.S. 49, 66,65 S.Ct. 442,89 L.F,d.744

( l e4s)).

fl 64 In examining its prior decision in I|t.R. Grace, the

Snpreme Court in Misco stated:

"Two points follow from our decision in I(. R. Grace.

First, a court may refuse to enforce a collective-bargaining

agreement when the specific terms contained in that

agreement violate public policy. Second, it is apparent that

our decision in that case does not other-wise sanction a

broad judicial power to set aside arbitration awards as

against public policy. Although we discussed the effect of
tl.rat award on two broad areas of public policy, our decision

tr.rrned on our exarnination of whether the award created

any explicit conflict with other 'laws and legal precedents'

rather than an assessment of'general considerations of
supposed public interests.' IW.R. Grace,f 461 U. S. at 766,

103 S.Ct. 2111 . At the vety least, an alleged public policy

musl be properly framed under the approaclt set out in W.

R. Grace, and the violation of such a policy trtust be clearly

shown d'an award is not to be enJbrced." (Emphasis added.)

tuli.sco,484 U.S. at 43, 108 S.Ct. 364.

*12 fl 65 This court subsequently adopted in AFSCME

I, 124 ll1. 2d 246, 124 lll.Dec. 553, 529 N.E.2d 534, the

analysis employed by the Supreme Court in 14.R. Grace and

Misco.ln AF-SCME 1, a patient at a mental health facility

died while two employees of the facility were away from

their worksite without permission. The Department of Mental

Health discharged the employees, but the arbitrator reduced

the discipline to suspensions and reinstatement without back

pay or other benefits. AFSCME I, 124 ll1. 2d at 250-51, 124

Ill.Dec. 553,529 N.E.2d 534.

!J 66 This court, while recognizing we are not bound to

follow federal decisions because Illinois has a different

arbitration act, looked to the Supreme Court's decisions in

W.R. Grace and Misco, reaffirming that the public policy

exception is cxtremely narrow. AFSCME I, 124 lll. 2d at

260-61, 124 Ill.Dec. 553, 529 N.E.2d 534. In AFSCME I,

this court acknowledged "the important public policy of this

State's commitment to compassionate care for the mentally

disabled," br-rt we also recognized that the case involved

"the public policy of promoting constructive relationships

between public employers and public employees, and the

public policy which requires finality in arbitration awards."

AFSCME I, 124111.2d at 262, 124lll.Dec. 553, 529 N.E.2d

534. We detelrnined that the collective-bargaining agreement,

as interpreted by the arbitrator, did not violate any explicit
public policy that was well defined and dominant. AFSCME

I, 124111.2d ar 262-63, 124 lll.Dec. 553, 529 N.E.2d 534.

Moreover, wc noted that the arbitration award in AFSCME

1 did not sanction violations of the law. AFSCME I, 124lll.
2d at 263, 12.1 lll.Dec. 553, 529 N.E.2d 534. Accordingly,

we held that public policy did not mandate discharge of the

employees. AFSCME I, 124 111. 2d at 265, 124 lll.Dec. 553,

529 N.E.2d 5i4.

n 67 Subsequently, in Anterican Federatiott of Stote,

Cowrty antl illturicipul Employees v. Department of Centr"al

Managentent Services, 173 lll. 2d 299, 301, 219 lll.Dec. 501,

671 N.E.2d 668 (1996) (AFSCME 14, this court applied the

principles articulated in AFSCME I, W.R. Grace, and Misco.

ln AFSCME //, we held that an arbitration award reinstating

an employee rvho falsely stated she had seen three children in

the Department of Children and Family Services'custody and

that they werc "doing fine," when in fact they had perished in

an accidental firc, violated public policy in favor of truthful

and accurate reporting by the Department of Children and
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Family Services. AFSCME II, 113 Ill. 2d at 307-08, 219

Ill.Dec. 501,61I N.E.2d 668.

n68 AFSCME ll specifically recognized that the public policy

exception's ultimate applicability to vacate an arbitrator's

award in any case is necessarily fact dependent. AFSCME II,
173 Ill. 2dat3l1,2l9lll.Dec .501,611N.8.2d 668. This cor.rrt

emphasized that the public policy concerning "tlre welfare and

protection of minors has always been considered one of the

State's most fundamental interests." I,FSCME II, 173 l1l.2d at

311, 219 Ill.Dec. 501, 67 1 N.E.2d 668. Indeed, we also stated

that "a mechanical application of [a collective-bargaining

agreement] provision may * * * collide with public policy"

and recognized "the possibility of other remedies, short of a

blanket reinstatement." AFSCME II, ll3 Ill. 2d at 334,219

Ill.Dec. 501,6'71N.E.2d 668. Thus, this court dctermined that

the arbitrator's award ran afoul of public policy promoting

the welfare and protection ofabused and neglected children.

AFSCME II, ll3 lll. 2d at 318-20,219 lll.Dec. 501, 6ll
N.E.2d 668. A careful reading of AFSCME 11 shows it left the

door open for the arbitrator to enter an award that would not

violate public policy. See AFSCME II, l73lll. 2d at 332-33,

219 Ill.Dec. 501, 61 1 N.E.2d 668.

fl 69 Here, no public hatm results from the arbitrator's

decision directing the parties to negotiate ovcr the rrethod

and procedure for destroying eligible records. The arbitrator

did not engage in a 'lnechanical applicalion" of any

collective bargaining agreement provision and specifically

acknowledged public policy concems when declining to

impose a blanket direction to destroy records. lnstead, the

arbitrator simply directed the parties to negotiate the matter.

How could continued negotiations violate any public policy?

*13 fl 70 The arbitration award is specifically enforceable

under section 15 of the Illinois Public Labor Relations Act

(5 ILCS 315115 (West 2016)). There is a wt'll-established

dorninant public policy supporling collective hargaining and

the enforcernent of labor arbitration awards. Thc Public Labor

Relations Act sets forth this explicit public polrcy:

"It is the public policy of the State o1' Illinois to

grant public ernployees full freedom of association, self-

organization, and designation of representrltives of their

own choosing for the putpose of negotiatin.u wages, hours

and other conditions of employment or othcl mutual aid or

protection." 5 ILCS 315/2 (West 2016).

fl 71 The Public LaborRelations Act specificallr provides that

it and any agreements made under the Act "sh,tll pret,uil and

conh"ol" when there is "any conflict between the provisions

of this Act and any other law." (Ernphasis added.) -5 ILCS

315/15(a) (West 2016). The Public Labor Relations Act

further states that "any collective bargaining contract between

a public employer and a labor organization * x * shall

supersede any contrary statutes, charters, ordinances, rules

or regulations relating to wages, hours and conditions of
employment and employment relations adopted by the public

employer or its agents." (Emphasis added.) 5 ILCS 315/15(b)

(West 2016). Thus, section l5 of the Public Labor Relations

Act clearly establishes a well-defined and dominant public

policy favoring collective bargaining and the enforcement of
labor arbitration awards.

!f 72 This court emphasized in AFSCME 1 both "the public

policy of promoting constructive relationships between

public employers and public employees, and the public policy

which requires finality in arbitration awards." IFSCME I , 124

lll. 2d ar262, l24lll.Dec. 553, 529 N.E.2d 534. Likewise, in

City of Decahu" v. American Federation o/'State, County, &

Muni c ip al E ntp loy ees, Lo c a I 2 6 B, 122 l1l. 2d 3 53, 3 63 -64, 1 1 9

Ill.Dec. 360,522 N.E.2d 1219 (1988), this courtdiscussed the

Public Labor Relations Act, noting that other "courts facing

conflicts between public employee bargaining laws and local

civil service systems have opted in favor of granting primacy

to the bargaining laws. [Citations.]"

fl 73 Even the majority recognizes that review of an

arbitrator's award is very limited, and indeed, this court must

construe an award as valid if at all possible. Supra \ 25

(citing AFSCME I, 124 lll. 2d at 254, 124 Ill.Dec. 553, 529

N.E.2d 534). Such a deferential judicial review is necessary

to promote the State's declared public policy that, "where

the right of employees to strike is prohibited by law, it is

necessary to afford an alternate, expeditious, equitable and

effective procedure for the resolution of labor disputes." 5

ILCS 3 I 5/2 (West 201 6). As noted, this court has previously

followed the United States Suprerne Court decisions limiting

the public policy exception to enforcernent of arbitration

awards.

fl 74 Collective bargaining and the enforcement of arbitration

awards are the cornerstone of labor policy. The nrajority's

opinion discounts the basic protections guaranteed to public

ernployees by the Illinois Public Labor Relations Act (5

ILCS 3l5ll et seq. (West 2016)). The General Assembly,

in enacting the Public Labor Relations Act evinced a sh'ong

public policy favoring collective bargaining and enforcement

of labor arbitration awards over other laws.
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fl 75 The parties in this case not only collectively baryained

section 8.4 but also agreed to the arbitration process for

resolving any contractual dispr"rtes over the interpretation or

application of section 8.4. The majority decision strikes at

the heart of the collective bargaining process protected by

the Public Labor Relations Act and may, as a consequence,

adversely affect public sector collective bargaining contracts

that contain arbitration agreements.

*14 fl 76 Importantly, the Public Labor Relations Act also

requires that collective bargaining agreements in the public

sector include a grievance procedure and, as a quid pro quo

for the guarantee ofthe statutorily required final and binding

arbitration process, must contain a no-strike provision for the

duration of the agreement. 5 ILCS 3 I 5/8 (West 201 6). In other

words, in furtherance of the General Assembly's stated public

policy supporting collective bargaining and final and binding

arbitration procedure, public sector employees give up their

right to strike.

I77 Here, we have two well-defined and dominant public

policies. I believe the General Assembly's clear statement

of public policy favoring collective bargaining agreements

and enforcement of labor arbitration awards over other

laws tips the scale in this case in favor of enforcing

the arbitrator's award. Nevertheless, I believe these two

public policies can coexist harmoniously and, in this case,

the arbitrator's decision should be construed so as not to
create a conflict between these public policies. I would

hold that the arbitrator's decision requiring negotiation for

the methodology and procedure for the possible future

destruction of eligible records does not violate any public

policy as defincd by the majority.

fl 78 Undeniably, as the majority notes, in 1991 , a federal

district judge ortered an order in a civil rights case requiring

the City of Clricago (City) to cease destroying complaint

register files, arrd other federal districtjudges began entering

sinrilar orders. Supral 9. In January 2019, a consent decree

was entered in the United States District Court for the

Northern District of lllinois. The consent decree requires

implementation of reforms to the Chicago Police Department

and other City agencies to ensure the City and the Chicago

Police Departnrent engage in lawful, constitutional policing.

The consent dccree specifically states that it was not intended

to alter, impair, or conflict with the collective bargaining

agreements or rights of employees under the Public Labor

Relations Act The City has not argued, however, that

the consent decree prohibits destruction of all disciplinary

records. h.r any event, the arbitrator specifically excluded

from negotiations the destnrction of any records relating to
pending litigation or arbitration.

ll 79 Additionally, nothing in the Local Records Act requires

the indefinite retention or permanent preservation of records.

I would, therefore, find that the arbitrator's decision does

not clearly show a violation ofany public policy and should

not be set aside. The arbitrator's award rnerely directs the

parties to meet and negotiate. The award does not require

the destruction of any police rnisconduct records or any other

police disciplinary records, nor does it require the parties to

violate any statute.

fl 80 Finally, I wish to reiterate that I do not advocate

the indiscriminate destruction of police misconduct records.

Nor do I minimize the seriousness of police misconduct.

Public safety and effective law enforcement are of
utmost imporlance. In fact, the consent decree requires

implementation of reforms to ensure the City and the

Chicago Police Department engage in lawful, constitutional

policing. Those refonns include identifying and analyzing

trends within misconduct complaints. The parties could well
negotiate the timeline and preservation of records necessary

for the implementation of reforms.

fl 81 Based on the parties'briefs and comments during oral

argument, it is readily apparent that the parties are fully aware

of the requirernents of the Local Records Act, other applicable

statutes, and the consent decree. Thus, we can safely assume

that negotiations for the possible future destruction of any

eligible discipline records would be done in full compliance

with the consent decree and any other requirements under

the law. I believe the parties should be allowed to meet and

negotiate in accordance with the arbitrator's directive.

xl5 fl 82 In sum, as I have explained, the arbitrator

in this case did not mechanically apply the provisions of
the collective bargaining agreelnent. Instead, the arbitrator

thoughtfully included public policy considerations in the

decision and merely directed the parties to meet and negotiate.

The arbitrator did not order the deshuction of any police

misconduct lecords or any other police disciplinary records.

'll 83 For those reasons, I would reverse the decision

of the appellate court and enforce the arbitrator's award.

Accordingly, I respectftrlly dissent.
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All Citations

--- N.E.3d ----,2020lL 124831,2020 WL 3273050,2020

L.R.R.M. (BNA) 226,312,170 Lab.Cas. P 62,053

Footnotes

1 Section 8 of the personnel Record Review Act providqs that an employer, before releasing personnel-related information

to a third party, "shall * * *, except when the release is ordered to a party in a legal action or arbitration, delete disciplinary

reports, letters of reprimand, or other records of disciplinary action which are more than 4 years old." 820 ILCS 40/8

(West 2008).

End of Oocurnent S) *021 Thornson Reuters. No claim to original U.S.
Gcvernment Works.
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UNPUBLISHED OPINION. CHECK COURT RULES

BEFORE CITING.

NOTICE: This order was filed under Supreme

Court Rule z3 and may not be cited as

precedent by any party except in the limited
circumstances allowed under Rule zg(eXt).

Appellate Court of Illinois, First District,
SIXTH DIVISION.

Charles DONELSON, Plaintiff-Appellant,

V.

Wendi W. LISS, Charise Valente, Eddie

T. Johnson, Rahm Emanuel, and Chicago

Police Department, Defendants-Appellees

Nos. r-rB-o378 & r-r8-o396 (Consol.)

I

Order filed May 29,2o2o

Appeal from the Circuit Court of Cook County. No. 17 L

9528, Honorable Moira S. Johnson, Judge, presiding.

ORDER

JUSTICE HARRIS delivered the judgrnent of the court.

*l fll Held: Appeal dismissed for lack ofjurisdiction where

plaintiff appealed the order dismissing his complaint for want

ofprosecution before period to refile expired.

tf 2 Plaintiff Charles Donelson appeals pro se from the trial

conrt's order disrnissing his complaint against defendants

Wendi Liss, Charise Valente, Eddie Johnsou, Rahm Emanuel,

and the Chicago Police Departuent, for want of prosecution. l

On appeal, plaintiff argues the trial court abused its discretion

and committed clear error where it dismissed the case for want

of prosecution after plaintiff filed a motion for summons to

issne, and the court granted his petition for a writ of ltabeas

corpus ad testificandum buI did not order the summons to

issue. For the following reasons, we disrniss for lack of
jurisdiction.

lf 3 The record shows that on September 20, 2017, plaintiff
filed a pro se complaint against defendants, alleging they

violated the Freedom of Information Act (FOIA) and seeking

damages, fees, and costs.

fl 4 In his cornplaint, plaintiff alleged that in October 2016,

he sent a request to the Chicago Police Department (CPD)

headquarters seeking certain records. According to plaintiff,

defendants did not respond within the five days required

by the FOIA statute but did eventually send plaintiff a

response asking him to narrow his request. Plaintiffresponded

"several times" with narrowed requests, but defendants

"willfully sen[t] the exact records unresponsive to plaintiff

[sic] request." Plaintiff then "moved to" the Public Access

Counselor of the Illinois Office of the Attomey General for
review, who received a response from the CPD but never

responded to plaintiff s request for review.2 Plaintiff claimed

CPD violated the FOIA statute, and requested relief in the

amount of "$3,000, and $5,000 respective [src] for willful
conduct and intension [sic] misrepresentation and also * * *

costs of $ 1 50 ,957 .00 for pain and suffering."

fl 5 On October 18, 2071, plaintiff filed a motion for
"summons to issue to obtain jurisdiction over defendants." On

October 19,2017 , the trial court granted plaintiffs motion and

ordered the status hearing be reset frorn November 22,2017 ,

to December 19,2017 .

tl 6 On November 2, 2017, plaintiff filed a petition for writ
of habeas corpus ad testificanduru, reqnesting that the court

order the Illinois Department of Corrections to bring him

before the court so he could testify on November 22,2017.
The court granted the petition in a written order, directing

the Illinois Department of Corrections to produce plaintiff
before "the Honorable Harmening" on December 19,2017.

On that date, the court dismissed plaintiffs complaint for want

of prosecution.3

*2 n1 Plaintiff sought leave to file a late notice of appeal,

No. l-18-0378, which this court allowed on March l5,20l8.
Plaintiffhad also previously filed a notice ofappeal in January

2018, appeal No. l-18-0396, from the same December 19,

2017, disrnissal order. Plaintiff filed a motion to consolidate

the appeals or dismiss one of them, because the two appellate

case numbers were assigned to one case. On May 16,2018,

this cor"rrt consolidated the two appeals.

fl 8 On appeal, plaintiff contests the trial court's December

19, 2017 , dismissal of his cornplaint for want of prosecution.

Plaintiff arglles the trial court's disrnissal was "clear error,

an abuse of discretion or premature" because the trial courl
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"issued no order" for summons to issue after granting his

petition for habeas corpus ad testificandwn.

fl 9 Defendants have not filed responsive appellees' briefs.

This court, however, has elected to consider this appeal on

plaintiffs brief alone under the principles set forth in First

Capitol Mortgage Corp. v. Talanclis Cottstruction Corp., 63

|1. 2d 128, 1 3 l -33 (1916).

tf l0 As a preliminary mattet we note plaintiffs brief fails to

comply with many of the requirements of lllinois Supreme

Conrt Rule 341(h) (eff. May 25,2018), which govems the

content of appellate briefs. For example, his brief contains

no "Points and Authorities" statement outlining the points

argued and authorities cited in the argument (see Rule 341 (h)

(1)), no statement of jurisdiction (see Rule 341(h)(4)), and

no argument supported by citations to the record or legal

authority (see Rule 341(hX7)). We may strike a brief and

dismiss the appeal for failure to comply with the rules.

Marzano v. Dept. of Emp't. Sec., 339 Ill. App. 3d 858, 861

(2003).

fl 1l Further, before reaching the merits of plaintiffs

argument, we have an independent duty to determine

our jurisdiction, which is limited to final judgments. ZM
Insw'ance Corp. v. B&R Insurance Partners, LLC,2016 lL
App (lst) l5l01l, fl 14. Here, plaintiff appeals from the

dismissal of his complaint for want of prosecution. Generally,

the dismissal of a complaint for want of prosecution is not

a final judgment, because a plaintiff may commence a new

action within one year after dismissal or within the remaining

period of limitation, whichever is greater. 735 ILCS 5113-211

(West 1994).4 " '[U]ntit the time of the expiration of the

period for refiling, [a dismissal for want of prosecution]

remains a nonappealable interlocutory order.' " Gassman

v. Clerk of the Circtit Court o.f Cook County, 2019 lL
App (lst) 111543, fl 20 (quoting S.C. Vaughn Oil Co. v.

Caldwell, Troutt& Alexander, I 8 I Ill. 2d 489,506-507 (1998)

("[T]he date upon which an order for disnrissal ofprosecution

becomes final is the date upon which plaintiffs' right to refile

the cause ofaction under section 13-211 expires.")).

fl l2 Here, plaintiff filed his notice of appeal and late notice of
appeal in January and March 2018, respectively, well within

the statutory one-year period available to him for refiling

his complaint in the trial court after the December 19,2017,

dismissal for want of prosecution. As such, the disrnissal

for want of prosecution of plaintiffs complaint is not a final

and appealable order. S.C. Vaughn,18l lll. 2d at 501-502;

Wold v. Bull Valley Management Co., Inc .96lll.2d I 10, I 14

(1983). Therefore, this court does not havejurisdiction over

this matter, and must dismiss the appeal. Wold,96 ll1. 2d at

n4.

*3 fl 13 Accordingly, for the reasons cited above, we dismiss

this appeal for lack of appellate jurisdiction.

ll 14 Dismissed.

Presiding Justice Mikva and Justice Connors concurred in the

judgment.

All Citations

Not Reported in N.E. Rptr., 2020 IL App (lst) 180378-U,

2020 wL 2191911

Footnotes
'l According to information in the record, plaintiff is currently an inmate in custody at Pontiac Correctional Center.

2 According to the City of Chicago's response to the Public Access Counselor, CPD responded to plaintiffs October 4,

20'16, request on October 12, 2016, which was the fifth day for the statutorily mandated five-day response time (5 ILCS

140/3(d) (West 2016)), given that October 10,2016, was the Columbus Day holiday.

3 The basis for the court's ruling is not stated in the written order and there is no report of proceedings in the record on

appeal.

4 The lllinois Supreme Court found Public Act 89-7 (Pub. Act 89-7, eff. March 9, 1995), which amended this section,

unconstitutional in its entirety in Besf v. Taylor Machine Works, 179 lll. 2d 367 (1997). Accordingly, the version of section

13-217 which is currently in effect is the version that preceded the amendments to Public Act 89-7. See Hudson v. City

of Chicago,228lll.2d 462,469 n. 1 (2008).

rl;) 2{J?J Ti:onrsr:n R+r"rtcrg. i''J+ ci;,r, i :ii iliillirrfil LJ.S
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Appellate Court of Illinois, Second District

John R. ZEMATER Jr., Plaintiff-Appellant,
V.

The VILLAGE OF WATERMAN,

Defendant-Appellee.

Nos. z-r9-oo13 and e-tg-oorB cons.

I

Opinion filed May 29,2o2o

I

Rehearing denied September 29, 2o2o

Synopsis

Background: Pro se motorist brought actions in two separate

counties against village for malicious prosecution and to

punish village for its alleged failure to comply with Illinois
Freedom of Information Act (FOIA) after he was issued

speeding citation. After motorist sent communications via

email to president of village while litigation was pending, the

Circuit Court, DeKalb County, Williarn P. Brady, J., entered

an order requiring motorist to communicate only with defense

counsel regarding issues in case. After motorist again sent

ernails directly to village president, the Circuit Court, Kendall

County, Melissa S. Barnhafi, J., found motorist in contempt

for violating trial court order, and awarded village $2,03 1.16

in attorney fees and costs. Motorist appealed.

Holdings: The Appellate Court, Mclaren, J., held that:

[ ] rule of professional conduct prohibiting comtnunication

with parties represented by counsel applied to pro se rnotorist;

[2] trial court had reasonable basis for enforcing rule of
professional conduct;

[3] order directing motorist to communicate only with defense

counsel was not an injunction subject to interlocutory appeal;

i4] motorist's noncompliance with trial order was

unreasonable, deliberate, and pronounced, aud thus holding

him in contempt was waranted; and

[5] trial coufi did not abuse its discretion by awarding village

$2,03 l. I 6 in attorney fees and costs.

Affirrned.

West Headnotes ( l0)

Appeal and Error i,.. Trial

The appellate court reviews for an abuse of
discretion trial court's orders pertaining to its
inherent authority to control course oflitigation.
lll. Const. art. 6, $ 1

l2l Attorneys and Legal Services ,u':,"' Standards

of professional conduct

Rulc of profcssional conduct, which govcrncd

cornmunications between parties to litigation

lepresented by counsel, applied to motorist even

though he chose to represent himself in action

against village for malicious prosecution and

failure to comply with Illinois Freedom of
Information Act (FOIA) after he was issued

speeding citation, where pro se litigant was held

lo same standard as licensed attorney. Ill. Const.

art. 6, $ l; 5 lll. Comp. Stat. Ann. 14011;735111.

Comp. Stat. Ann. 5ll-104; Ill. R. Prof. Conduct
1a

.\ttorneys and Legal
Services ,,F Compliance with Standards and

l{ules

Pro se litigants must comply with the same rules

rnd are held to the same standards as licensed

attorneys.

l4t \ttorneys and Legal Services .,-. Standards

of prol-essional conduct

frial court had a reasonable basis for enforcing

rhe protections of rule of professional conduct,
q,hicl.r governed communications between

parties to litigation represented by counsel,

:rgainst pro se motorist, who brought action

rrgainst village for malicious prosecution after

leceiving speeding citation and sent ernail

IU

I3l
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communications directly to village president

rather than defense counsel; motorist was held

to same standard as licensed attorney, ernails

sent to village president were hostile and

harassing, fact that motorist chose to represent

himself did not deprive village of protections of
rule, and protecting the village fi'om motorist's

communications furthered the public policy
pertaining to confidential and fiduciary nature of
attomey-client relationship. l1l. Const. art. 6, $ 1;

Ill. Sup. Ct. R. 201(c)(1); Ill. R. Prof. Conduct

4.2.

tsl Appeal and Error ',* Injunction

Order directing pro se plaintiff to communicate

only with municipal defendant's counsel and

not defendant regarding lawsuit was not an

injunction subject to interlocutory appeal in

action alleging violation of Illinois Freedom of
Information Act (FOIA); order r.r'as procedural,

deprived plaintiff of no legal right, and was

entered pursuant to trial courl's inherent authority

consistent with State Constitution, Supreme

Court rules relating to noncommunication, and

public policy. 5 Ill. Comp. Stat. Ann. 140/l et

seq.; Ill. Sup. Ct. R.307(a)(1).

I6l Appeal and Error .:,. Discretion of lower

court; abuse ofdiscretion

Reversal of a trial court's decisron to impose

a particular sanction is only justified when the

record establishes a clear abuse o1'discretion.

1 Cases that cite this headnote

I7l' Pretrial Procedure --. Failure to Disclose;

Sanctions

A pafiy's noncolnpliance with a court order is
unreasonable where there has bc.'n a deliberate

and pronounced disregard for a clrscovery rule.

Appeal and Error , ,... $anq{iqn. in general

Once a court has imposed a sanction, stemming

from a party's violation of a c()urt order, the

sanctioned party has the burden trf establishing

that the noncompliance was reasonable or
justifi ed by extenuatirrg cilcunrstances.

tel Contempt i""' Disobedience to Mandate,

Order, or Judgment

Pro se motorist's noncompliance with trial court

order, which required him to comrnunicate with
village's defense counsel rather than president

of village regarding pending litigation, was

deliberate, pronounced, and unreasonable, and

thus holding motorist in contempt of court

for his violation of that order was wananted;

after order was issued, motorist communicated

directly with village twice, which indicated he

had no intent to comply with order, and purpose

of contempt sanction was to ensure motorist's

future compliance with order, not to punish him

for past conduct. Ill. Const. art. 6, $ l; Ill. R. Prof.

Conduct 4.2;l1l Sup. Ct. R.219(c).

l10l Costs +l* Nature and Grounds of Right

Trial court did not abuse its discretion by

awarding village $2,03 l.l6 in attorney fees and

costs that were accrued in malicious prosecution

action brought by pro se motorist, who was

held in contempt and sanctioned for violating
court order pertaining to direct communications

with parly, where award was reasonable and

customary and motorist's only argument on

appeal that award was excessive was single

sentence asserting that village "did not need

to spend more" than $753.08, with citations of
several pages of his motion to reconsider.

*1071 Appeal from the Circuit Courts of De Kalb and

Kendafl Counties. Nos. 17-L-72 18-CH-139, Honorable

William P. Brady and Melissa S. Bamhart, Jr.rdges, Presiding.

Attorneys and Larv F'irms

John R. Zemater Jr., of Aurora, appellant pro se

Bill Porter and Rita Louise Lowery Gitchell, of Chilton
Yarnbert Porter LLP, of Geneva, for appellee.
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OPINION

JUSTICE McLAREN delivered the judgment of the court,

with opinion.

**714 'll I Plaintiff, John R. Zemater Jr., filed separate

appeals fi'om orders entered in his pro se actions against

defendant, the Village of Watetman (Mllage). In plaintiffs

De Kalb County case (appeal No.2-19-0013), the trial court

baned plaintiff from communicating directly with defendant

rather than defendant's counsel. In his Kendall County case

(appeal No. 2-19-0018), the court found plaintiff to be in

indirect civil contempt for his noncompliance with a nearly

identical order. Plaintiff also appeals from the Kendall County

circuit *1072 "*715 court's order of a monetary sanction.

For the reasons that follow, we affim.

fl 2 I. BACKGROUND

fl 3 After receiving a speeding ticket issued by defendant's

police deparlment, plaintiff filed, inter alia, an action for

malicious prosecution (appeal No.2-19-0018) and an action

to "punish" defendant for "failure to comply with the Illinois

Freedom of Information Act (FOIA) t(5 ILCS 140/1 (West

2018))] b1, not providing a timely response" to his request

for material pr"uportedly related to his defense of the speeding

ticket (appeal No. 2-19-0013).

fl 4 A. Appeal No. 2-19-0018

Jl 5 Plaintrff filed his action against defendant for malicious

prosecution on October 16, 2017. After filing the action,

plaintiff sent an e-mail to the Village's president and

board mernbers discussing recent settlement negotiations and

threatening an appeal. Plaintiff also stated in the e-mail that

he was a pro se plaintiff, "which means that I do not have

an fa]ttorney and because ofthat I can talk to you directly."

Counsel lirr the Village, Bill Porter, wrote plaintiff, advising

that he slrould direct cotnmunications in the mattel'to him.

Defendanr also requested the court to enter an order requiring

plaintiff tt, communicate only with defense counsel regarding

issues in tl.ris case. The court entered the reqr.rested order on

June 21,1018.

fl 6 The next day, plaintiff wlote directly to the Village's

president regarding his FOIA request and stating that he

would abide by defendant's "cease and desist" letter and the

eourt's order. On June 24 plaintiff wrote to Pot'ter, stating,

inter alia that Porter was "not doing his job" as the Village's

attorney.

'lJ 7 On June 26,2018, defendant filed a petition for rule to

show cause why plaintiff should not be held in contempt for

his failure to comply with the June 21,2018, order. On June

30, plaintiff again wrote an e-mail directly to the Village's

president in which he stated, "I can't be held in fc]ontempt
of [c]ourt for a FOIA requestl" He further instructed the

president that if Porter did not withdraw the motion for rule

to show cause, he would file a lawsuit against the Village for
trying to "bully" and "intimidate" him into not filing a FOIA

request.

tf 8 On September 26,2018, following a hearing on the rule

to show cause, the trial coutl found plaintiff in contempt of
the June 2l , 2018, order, and on October 1 I , 20 I 8, defendant

petitioned for an adjudication of indirect civil conternpt

for attorney fees and costs. The court awarded defendant

$213 1.16. Pursuant to plaintiff s motion for reconsideration,

the court reduced the award to $203 L 16.

fl 9 B. Appeal No. 2-19-0013

fl 10 Preliminarily, we note that plaintiffs "statement of
facts" is deficient. See lll. S. Ct. R.341(hX6) (eff. May 25,

2018) (the appellant's statement of facts "shall contain the

facts necessary to an understanding of the case"). Plaintiffs
statement consists of one, nonconfonning sentence. However,

because his Rule 341(hX6) violation does not hinder our

review, we choose not to strike plaintiffs statement of facts

nor dismiss the appeal. Szczesrialc v. CJC Aulo Parls, Inc.,

20l4lL App (2d) 130636, f 8, 386 Ill.Dec. 123,21N.E.3d
486.

fl l1 Plaintiff filed his action to "punish" defendant for its
untirnely response to his FOIA request on June 8, 2018.

After filing the action, plaintiff sent e-mails to the Village's

president and its trustees proposing and revoking a settlement

offer and threatening litigation. Despite receiving a letter

from defendant to cease and desist direct comtnunications

with defendant and to address all cornmunications regarding
*1073 **776 this matter to Porter, plaintiff persisted

in conrmnnicating directly with defendant and its trustees
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regarding the litigation, sending an e-mail criticizing and

insulting the recipients, as well as Porter.

fl 12 Defendant filed a motion asking the trial court to

order plaintiff to contact only defendant's attorney when

plaintiff wished to communicate with defendant about the

litigation. Defendant asserted that the order should be entered

pursuant to the circuit court's inherent authority to control

its own docket and to promote fairness and a confidential

relationship between defendant and its attomey. Plaintiff then

sent another e-mail directly to the Village's president and

trustees threatening further litigation if such an order were

issued.

tl 13 On December 3,2018, the trial court entered an

order prohibiting any communications between plaintiff
and defendant's representatives and ordering plaintiff to

direct communications "regarding this parlicular case" to

defendant's counsel. In response to plaintiffs concern about

his right to speak to defendant's representatives at open

meetings, the court stated that plaintiffs right to participate

in public meetings, including to make public comment, was

controlled by defendant's rules for conducting its meetings.

J[ 14 In appeal No. 2-19-0018, the propriety of the June

27, 2018, order, requiring plaintiff to communicate only

with defense counsel regarding issues in this case, is central

to plaintiffs appeal of the order finding hirn in indirect

civil contempt for failure to comply with the order. See

Petrillo v. Syntex Laboratories, Inc., 148 Il1. App. 3d 581,

586, 102Ill.Dec. 7'72, 499 N.E.2d 952 (1986) (an appeal

from the trial court's imposition of contempt and a fine on

attorney for disobeying its order presents for review the

issue of the propriety of the courl's order (citing People

ex rel. Scott v. Silverstein, 87 Ill. 2d 161,174,51 lll.Dec.

585, 429 N.E.2d 483 (1981)). In appeal No. 2-19-0013, the

propriety of the December 3, 2018, order, which is essentially

identical to the June 21 ,2018, order, is the only issue plaintiff

raises. Accordingly, we consolidated the two appeals for

dispositional purposes.

ll l5 rr. ANALYSIS

fl 16 A. Orders Requiring Plaintiff to Communicate with

Defense Counsel

tU fl 17 Pursuant to article VI, section 1, of the Illinois

Constitution (Ill. Const. 1970, art. VI, S l), which vests

judicial power in the judiciary, trial courls have the inherent

authority to control the course of litigation (,L5.t1. v. M.H.,

224 lll. 2d 182, 196,309 lll.Dec. 6, 863 N.E.2d 236 (2007)),

including making and enforcing rules governing procedural

matters. 735 ILCS 5/1-104 (West 2016); 23rd Judicial Cir.

Ct. Rs. 1.0, 1.05 (Jan.3l,2017). We review for an abuse

of discretion the trial court's orders in these consolidated

appeals. See Bush v. Catholic Diocese of Peoria,351 Ill.
App. 3d 588, 590, 286 Ill.Dec. 485, 814 N.E.2d 135 (2004)

(reviewing trial court's decision to issue a protective order).

A trial court abuses its discretion only when its decision is

arbitrary fanciful, or unLeasonable or where no reasonable

person would take its view. BNSF Ry. Co. v. Grohne,2019 lL
App (3d) I 80063, n 42, 2019 WL 3049733.

fl I 8 Plaintiff argues that the trial court's orders of June 21 ,

2018, and December 3,2018, are invalid because Illinois Rule

of Professional Conduct 4.2, which addresses communication

during litigation, does not apply to a pro se litigant. Rule 4.2

states,

"In representing a client, a lawyer shall not communicate

about the subject of the representation with a person the
*1074 **717 lawyerknows to be represented by another

lawyer in the matter, unless the lawyer has the consent

of the other lawyer or is authorized to do so by law or a

coufi order." Ill. R. Prof I Conduct (2010) R. 4.2 (eff. Jan. I ,

20 1 0).

l2l I3l fl l9 Although Rule 4.2 references the conduct of a

"lawyer," we note that the rule's title, "Communication with

Person Represented by Counsel," suggests that the focus of
the rule is less the status of the party doing the communicating

than the status of the person with whom the party is trying to

commnnicate. In any event, it is axiomatic thatpro se litigants

"rnust comply with the same rules and are held to the same

standards as licensed attomeys." (Internal quotation marks

omitted.) Holzrichter v. Yorath, 2013 lL App ( I st) I 10287, 1l

l8,369Ill.Dec. 659, 987 N.E.2d I (the rules must be complied

with by "parties choosing to represent themselves without a

lawyer"). Plaintiff, a party who chooses to represent himself,

is therefore subject to Rule 4.2.

fl 20 To support his argument that-Rule 4.2 rule does not

apply to a pro se litigant-plaintiff cites In re Segall, I l7 lll.
2d l, 109 Ill.Dec. 149,509 N.E.2d 988 (1987), a case that

does not nrentionpro se representation but holds that a lawyer

who chooses to represent himself in litigation must comply

with the rule.ld. at 6, 109lll.Dec. 149,509 N.E.2d 988 (Rule

4.2 "is designed to protect litigants represented by counsel
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from direct contacts by opposing counsel"). The Segnl/ court

reasoned: "[a] party, having employed counsel to act as an

intennediary between himself and opposing counsel, does

not lose the protection of the rule tnerely because opposing

counsel is also a party to the litigation." 1d. Similarly, a party

represented by counsel does not lose this protection simply

because the opposing party has chosen to represent himself.

l4l Jl 2l Here, given the persistence and hostility of
plaintiffs direct communication with defendant and plaintiffs

misapprehension of the law, the trial court had a reasonable

basis for enforcing the protection of Rule 4.2. See Il1. S.

Ct. R. 201(c)(l) (eff. July 1,2014) (providing for protective

orders to prevent abuse during discovery). Protecting

defendant under these circumstances also furthered public

policy regarding the confidential and fiduciary nature

of the attorney-client relationship. If the physician-

patient relationship can be thwarted by circurnventing he

opposing party's attomey, it would appear the attorney-

client relationship would be similarly circumvented by a

party communicating with an opposing party directly, over

that party's objection-especially when the opposing party

requests and procures an order proscribing such activity. Ql
Petrillo v. Syntex Laboratories, htc., 148 Ill. App. 3d 581,

587-88, 102 Ill.Dec. 172, 499 N.E.2d 952 (1986) (prohibiting

defendants and their attorneys from engaging in ex parte

discussions with the injured plaintiffs treating physicians

where "public policy strongly favors the confidential and

fiduciary relationship existing between a patient and his

physician").

I5l 122 Finally,in appeal No. 2-19-0013, plaintiff appeals

the trial court's order under Illinois Supreme Court Rule

307(a)(1) (eff. Nov. l, 2017), contending that the order

is an injunction or "gag order" and, therefore, subject to

interlocutory appeal as of right. Even if the court's order were

considered an injunction, the court had a reasonable basis

for enjoining plaintiffs harassing contacts with defendant.

However, the order is not an injunction. In requiring plaintiff
to contact only defendant's attotney and not defendant

regarding this lawsuit, the court exercised its inherent

authority consistent with Illinois's constitution, supreme coufi

rules relating *1075 **718 to noncommunication, and

public policy. The order is procedural and deprives plaintiff
of no legal right, such as the rights to make a FOIA request or

participate in the Village's public meetings. Our jurisdiction

over this appeal derives solely from the final judgrnent

entered by the trial court on May 29,2019, which dismissed

the case with prejudice, and its subsequent denial of plaintiff s

motions to reconsider and for leave to file a second-arnended

cornplaint.

fl 23 B. Contempt and Monetary Sanction

U 24 Plaintiff first contends that the order directing him to

communicate only with defendant's counsel was improperly

entered. As explained above, we reject this argument.

Plaintiffs second and third contentions are that the coutl

improperly found him in indirect civil contempt for failing to

follow the court's order and improperly entered a monetary

sanction of$2031.16.

U 25 Article II, part E, of the Illinois Supreme Court rules

addresses pretrial procedure in civil cases in the trial coutl.

Illinois Supreme Court Rule 201(c)(l) (eff. July 1,2014),

provides:

"(c) Prevention of Abuse.

(1) Protective Orders. The coutl may at any time

on its own initiative, or on motion of any pafty or

witness, make a protective order as justice requires,

denying, limiting, conditioning, or regulating discovery to

prevent unreasonable annoyance, expense, embarassment,

disadvantage, or oppression."

Illinois Supreme Court Rule 219(c) (eff. July 2, 2001)

provides, inter alia:

"[T]he coufi, upon motion or upon its own initiative, may

irnpose upon the offending party or his or her attorney, or

both, an appropriate sanction, which may include an order

to pay to the other party or parlies the amount of reasonable

expenses incurred as a result of the misconduct, including

a reasonable attorney fee, and when the misconduct is

willful, a monetary penalty. When appropriate, the court

may, by contempt proceedings, cornpel obedience by any

party * * * to any * * * order entered under these rules."

16l Ul 181 tf 26 "Reversal of a trial court's decision

to impose a particular sanction is only justified when the

record establishes a clear abuse of discretion." Sander v. Dovv

C hemical Co., 1 66 Ill. 2d 48, 67, 209 Ill.Dec. 623, 65 1 N.E.2d

l07l (1995). "A party's noncompliance is 'unreasonable'

where there has been a deliberate and pronounced disregard

for a discovery rule." H & H Sand & Gravel Haulers Co.

v. Co),ne C),linder Co., 260 Ill. App. 3d 235, 242, 198

Ill.Dec. 367, 632 N.E.2d 691 (1994). Once a court has

irnposed a sanction, "the sanctioned parly has the burder.r
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of establishing that the nonconrpliance was reasonable or
justified by extenuating cil'curnstances." ,Iru re Estate of
Andenrovics,3l I lll. App. 3d 741,146,244 lll.Dec. 21 1,125

N.E.2d 382 (2000).

191 I27 Here, plaintiffs noncompliance was unreasonable

due to his deliberate and pronounced disregard for the pretrial
rule. The trial court entered the order requiring plaintiff to
communicate only with defense counsel regarding this matter

on June 2l ,2018. The next day, June 22, plaintiff wrote

directly to defendant stating he would abide with defendant's

"cease and desist" letter and the court's order but would still
pursue his FOIA request. On June 30, after defendant filed a

motion for a rule to show cause why he should not be held in
contempt, plaintiff again wrote directly to defendant stating,

"I can't be held in [c]ontempt of [c]ourl for a FOIA request!"

He threatened defendant that, if defendant's counsel did not

withdraw the *1076 **719 motion for a rule to show cause,

he would file a lawsuit against defendant for trying to "bully"
and "intimidate" him into not filing a FOIA request. Thus,

plaintiff improperly communicated directly with defendant

twice within nine days of the couft's order baning him from
doing so.

by the order. In that e-mail, plaintiff warned that he would

sue defendar.rt if the motiorl for a rule to show cause

was not withdrawn. The trial court characterized the June

30 cornmunication as "threatening." The purpose of the

contempt sanction was clearly to ensure plaintiff s present and

future compliance with the order, not to punish him for past

conduct. The contempt finding was not an abuse of discretion.

ll0l fl 30 Nor was the monetary sanction an abuse of
the coutl's discretion. Following a hearing on defendant's

affidavit of the costs and fees incurred adjudicating the

indirect civil contempt hearing, the court found an award

of $2031.16 to be reasonable and customary. Plaintiffs only
argument on appeal that the award is excessive is a single

sentence asserting that defendant "did not need to spend more

than $753.08," with citations of several pages of his motion

to reconsider. See Express Valet, lnc. v. City of Chicago,

313 I1l. App. 3d 838, 855, 3l I Ill.Dec. 951, 869 N.E.2d 964

(')UU'l) ("A revrewrng coufi is entitled to have the issues on

appeal clearly defined with perlinent authorify cited and a

cohesive legal argument presented. 1'he appellate court is not

a depository in which the appellant rnay dump the burden of
argument and research." (lnternal quotation marks omitted.)).

u 28 Plaintiff contends that the June 22 communication
"purged" hirn of any contempt because he stated he would
abide by the court's order; therefore, the court's contempt

sanction was entered not to coerce his compliance with the

order but solely to punish him for past misconduct. See

First Midwest Bank/Danville v. Hoagland, 244 ll1. App.

3d 596, 6ll-12, 184 Ill.Dec. 250, 613 N.E.2d 217 (1993)
(distinguishing civil contempt sanctions, such as plaintiffs,
from criminal contempt sanctions). We disagree.

1[ 29 lf plaintiff intended to abide by the court's order,

he would have directed his cornmunication on June 22

to defendant's counsel, not defendant. His June 30 direct

cornmunication with defendant in response to the rnotion

for rule to show cause fufther indicates no intent to abide

fl 3l IIr. CONCLUSTON

fl 32 For the reasons stated, we affinn the judgments of the

circuit courls of De Kalb and Kendall Counties.

tl33 Affinned.

Justices Jorgensen and Brennan concnrred in the judgment

and opinion.

All Citations
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BEFORE CITING,

NOTICE This order was filed under Supreme

Court Rule z3 and may not be cited as

precedent by any parly except in the limited
circumstances allowed under Rule z3(eXr).

Appellate Court of Illinois, Fourth District.

Nolan WATSON, Plaintiff-Appellant,

Lisa WEITEKAMP, in Her Official

Capacity as Freedom of Information
Officer for the Department of

Corrections, Defendant-Appellee.

NO.4-r9-o19z

I

FILED May 6,zozo

Appeal from the Circuit Courl of Sangamon County, No.

18MR689, Honorable Jack D. Davis II, Judge Presiding.

ORDER

JUSTICE DeARMOND delivered the judgment of the court.

nl fl 1 Held: The appellate court affirmed, holding the trial

court properly granted defendant's motion to dismiss because

plaintiff failed to state a cause of action under Illinois's

Freedom of Infotmation Act.

I2ln September 2018, plaintiff filed pro se a motion

for preliminary injunctive relief, nanling as individual

defendants: Lisa Weitekamp, Freedom of Infotmation Act
(FOIA) Officer for the Illinois Department of Corrections

(DOC); Melinda Graves, Medical Records Director for

Westem lllinois Correctional Center; and Mark Stephensou,

an ernployee of Westem lllinois Correctional Center's records

office. In later court filings, plaintiff named only one

defendant: Lisa Weitekamp. Plaintiff alleged four claims:

(l) Weitekamp improperly denied his FOIA reqr"rests; (2)

by denying his FOIA requests Weitekamp violated his due

process and equal protection rights under the federal and

state constitutions; (3) by irnproperly denying his FOIA

lequests Weitekarnp converted his personal property, i.e.,

the public records he rightly requested; and (4) by denying

his FOIA requests Weitekarnp inflicted upon him cntel and

unnsual punishment and intentional emotional distress. In

November 2018, defendant filed a rnotion to dismiss under

section 2-619.1of the Code of CivilProcedure (Code) (735

ILCS 5/2-619.1 (West 2018)), arguing plaintiff failed to

state a clairn for relief under FOIA and sovereign immunity

barcd plaintiffs remaining three claims. Plaintiff responded

to defendant's section 2-619.1 motion by filing three motions

of his own: Motion for leave to File an Amended Complaint

for Injunctive Relief, Motion to Issue a Specific Order, and

Motion for Costs and Civil Penalties. Following a telephonic

hearing on March 5,2019, the trial court granted defendant's

motion, dismissing plaintiffs complaint with prejudice. The

court also denied plaintiffs other pending motions.

fl 3 On appeal, plaintiff argues the trial court erroneously

granted defendant's motion to dismiss. Interestingly, plaintiff

limirs his argument on appeal to his FOIA claim only,

conceding in his reply brief: "Plaintiffs non-FOIA claims

are no longer relevant in this cause and all arguments tnay

be deemed moot in Defendant's brief pages 20-27." ln

accordance with plaintiffs concession, we limit our review

to only his FOIA argument-i.e., the trial court mistakenly

granted defendant's rnotion to dismiss because defendant

errantly denied his FOIA requests thereby entitling plaintiff

to relief. We disagree and affirm the trial court's judgment.

114 r. BACKGROUND

'u 5ln July 2018, though he designated his requests by

lettcr we designate them by number, plaintiff submitted this

verbatim FOIA request to DOC:

I Books: Black's Law Dictionary, ILCS statutory citations

books, and books on how to draft all legal forms.

2 Statutory and procedural rules for job assignments

rcstrictions, based of specific sex offenses charged with.

And all persons or number of persons that presently work

and have worked at any IDOC institution with a sex offense

cuse, distinguish between the two.

'2 3. The names of each ILL. Prison that allows people

charged with sex offense cases to work jobs.

4 Number of times a person convicted of a sex offense

vrolated law while working at Western IL. C.C.
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5. Policy of clothing distribution annr,rally or setnl

annually to inmates, based off legislative intent and

fiscal obligations, including how nuch lnoney is allocated

per year for each inmate, for the following items: T-
shirts, underwear, socks, coats, state blues, shoes, bedding,

hygiene, sanitary cleaning supplies. And an itemized list of
all items allocated to be distributed annually, semi annually,

monthly, weekly, or daily for Western Illinois Conectional

Center.

6. Guidelines on denials oflaw library access to necessary

books, notarizations, attendance copies.

7. Guidelines on denial of access to hot water, for cleaning,

washing, sanitizing, bathing, and drinking.

8. Legislative intent and guidelines for state pay

9. The amount of cleaning and sanitation supplies allotted

to inmates each week, or day for cell cleaning only.

10. The names of supervising Authority of the records

office and Business office at Western ILL. Correctional

Center.

fl 6 In her official capacity as DOC's Freedom of Information

officer, defendant labeled plaintiffs request as Freedom of
Information Request #180723266 and issued a response

denying the request on July 24,2018. Defendant provided

responses to plaintiffs individual rcquests. For request l,
defendant responded: "IDOC does not maintain or possess

records responsive to your request.'' For requests 2-4 and

6- I 0, defendant responded: "You havc not submitted a request

for records. A reasonable description requires the requested

records to be reasonably identified as a record, not as a

general request for data, information, and statistics. (Krohn v.

Departrnent of Justice,628 F.2d 195 (D.D. Cir. 1980)." For

request 5, defendant responded:

"Clothing policies are rnaintained ir.r your facility's library

and are denied pursuant to Section 7(1)(e-5) of the

FOIA, which exempts the releasc of "records requested

by persons committed to the Deparltnent of Corrections

if those materials are available in the library of the

corectional facility where the inrnate is confined. The

rernainder of your request is not ii request for records. A
reasonable description requires thc requested records to be

reasonably identified as a record, not as a general request

for data, information, and statistics. (Krohn v. Departntent

oJ'Juslice,628 F.2d 195 (D.D. Cir. 1980)."

fl 7 On August 10, 2018, plaintiff appealed the denial of
his FOIA requests to Illinois's Public Access Counselor. Tl.re

same day, plaintiff submitted additional FOIA requests to

defendant, asking for the following: his medical records;

records explaining why it is free to get materials from

the law library at Pontiac Correctional Center; an itemized

list of all legal books available at the Pontiac Correctional

Center library; and procedures for obtaining shepardizations,

case law, and notarizations and any restrictions for all

DOC institutions. After plaintiff narowed this latter

request, defendant responded by granting it in part and

denying it in parl. Defendant granted plaintiffs request

for records explaining why Pontiac Correctional Center

provides shepardizations and case law for free, but denied the

remaining requests for one of two reasons; either DOC did not

possess or maintain responsive records or plaintiff requested

information and failed to reasonably describe a record.

*3 fl 8 Plaintiff filed a complaint he styled a "Motion for

Preliminary Injunction Relief," in Septernber 2018. Plaintiff
initially named several defendants, but in later court filings

plaintiff identified one defendant, Lisa Weitekamp, in her

official capacity as DOC's Freedom of Information officer.

As is relevant to this appeal, plaintiff alleged defendant

cited improper exemptions and reasons for denying his FOIA

requests. In November 2078, defendant moved to dismiss

plaintiffs complaint pursuant to Illinois's Code of Civil
Procedure section 2-619.1, arguing, in relevant part here,

plaintiffs complaint failed to state a claim for relief. And in a

subsequent objection to plaintiffs motion to file an amended

complaint, defendant argued for dismissal because FOIA does

not provide a cause of action against individuals, but only

against a "public body." Following a telephonic hearing in

March 2019, the trial court granted defendant's motion to

dismiss with prejudice, finding: "Plaintiffs complaint fails as

a matter of law."

!f 9 This appeal followed.

fl l0 rr. ANALYSIS

!J 1l Plaintiff contends the trial court erred in granting

defendant's motion to disrniss. Specifically, plaintiff argues

"the allegations of plaintiffs amended complaint, and his

reply to defendant's motion to dismiss, when construed in the

light rnost favorable to plaintiff was sufficicnt to establislt
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a cause of action upon which relief could be granted." We

disagree and affirm the trial court's judgment.

lf l2 Section 2-619.1of the Code permits cornbining into one

motion those motions regarding the pleadings under section

2-615 of the Code and motions for involuntary dismissal or

other relief under section 2-619.'735ILCS 5/2-619.1 (West

2018). Here, defendant's section 2-619.1 motion to dismiss

included an argument that "plaintiffs FOIA claim should

be dismissed pursuant to [section] 2-615 because he cannot

state a clairn for relief." Since plaintiff deemed his non-FOIA

clairns "no longer relevant in this cause," we will consider

defendant's section 2-615 argument for dismissal only.

'1T 13 "A section 2-615(a) motion to dismiss tests the legal

sufficiency of the complaint based on defects apparent on its

face." Reynolds v. Jimmy John's Enterprises, LLC,2013 lL
App (4th) 120139,1T25, 988 N.E.2d 984. In plainest terms, a

defendant filing a section 2-61 5 motion to dismiss a plaintiff s

complaint asks, "So what? The facts the plaintiff has pleaded

do not state a cause of action against me." Winters v. Wangler,

386 Ill. App. 3d 788,792,989 N.E.2d 776,779 (2008). When

presented with a section 2-61 5 motion, a court must consider

"whether the facts alleged in the complaint, viewed in the

light rnost favorable to the plaintiff, are sufficient to entitle

the plaintiff to relief as a matter of law." Winters,386 lll. App.

3d at 193.If the alleged facts prove insufficient to warrant

relief for the plaintiff, the trial court should dismiss the action.

Put differently, dismissal under section 2-615 is proper if a

complaint does not establish a cause of action upon which

reliel'may be granted. Sweeney v. City of Decatur,20ll lL
App {4th) 160492,nn,79 N.E.3d 184. We review de novo a

trial court's order granting a motion to dismiss under section

2-615. Grant v. State,20l8 lL App (4th) 110920, fl 12, 110

N.E.td 1089.

'lJ 14 On appeal, defendant reinforces her section 2-615

argunrent against plaintiffs complaint, essentially saying

-"Str 
What? The facts the plaintiff has pleaded do not state a

causc of aclion against me." (Emphasis added) Wnters,386

Ill. App. 3d aI 192. Specifically, defendant argues that she,

even in her official capacity as DOC's FOIA officer, is not

a propel defendant to plaintiffs action because she is not a

"pr"rblic body" under Illinois' Freedoln of Information Act (5

ILCS 140/1.1 et seq. (West 2018)) (FOIA or the Act). We

agrec with defendant and affirm the trial court's dismissal

under section 2-615.

',|l l5 We have recognized "the purpose of FOIA'is to open

governmental records to the light of public scrntiny.' " Cily

of Champaign v. Madigan, 2013 IL App (4th) 120662,11

29, 992 N.E.2d 629 (quoting Stern v. Wheaton-I(ctrrenville

Communilt Unil Scltool District 200, 233 lll. 2d 396, 405,

910 N.E.2d 85, 9l (2009)). In furthering that purpose, FOIA
'lnandates that 'each public body shall make available to any

person for inspection or copying all public records, except as

otherwise provided in fthe Act].' " (Emphasis omitted.) Slern,

233 ll1.2d at 405 (quoting 5 ILCS M0l3(a) (West 2006)). As

mandated providers of public records requested pursuant to

FOIA, "public bodies" play the central role in effectuating the

Act. For example, requests must be submitted and directed to

a "public body," (5 ILCS 140/3(c) (West 2018)); a "public

body" must "designate [a] x** Freedom of Information

officer or officers xr'x [to] receive requests submitted to

the public body under this Act, ensure that the public

body responds to the request in a timely fashion, and issue

responses," (5 ILCS MLB.5(a) (West 2018)); and a "public

body" must promptly respond to requests for public records.

5 II-CS 140/3(b), (d) (responding to requests generally),

3.1 (responding to requests for commercial purposes), 3.2

(responding to recurrent requester),3.6 (responding to

voluminous requests) (West 2018).

*4 n 16 Since the burden of responding to public records

requests under FOIA falls upon the public body, when it
fails to produce the requested records, the requester may seek

to enforce the Act against the public body. Indeed, FOIA
provides that "any person denied access to inspect or copy

any public record by a public body may file suit for injunctive

relief or declaratory relief," (5 ILCS l40lll(a) (West 2018));

and "[t]he circuit courl shall have thejurisdiction to enjoin the

public body from withholding public records and to order the

production of any public records improperly withheld from

the person seeking access." 5 ILCS 140/11(d) (West 2018);

see also 5 ILCS 140/l l(b), (c) (West 2018). Moreover, the

trial courl may enforce its order against the public body by

imposing civilpenalties on the public body. 5 ILCS l4Ullj)
(West 2018). Taken together, these FOIA sections provide

two reasons why petitioners, like plaintiff here, may only

prosecute a legal action to enforce the Act against a public

body. First, as we have said, it is the public body-not the

individual-who is tasked with receiving and responding

to FOIA requests. Second, FOIA gives the circuit court

jtrrisdiction over Ihe public body.

fl l7 FOIA defines a "public body" as follows
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"[A]11 legislative, executive, administrative, or advisory

bodies ofthe State, state universities and colleges, counties,

townships, cities, villages, ir.rcorporated towns, school

districts and all other rnunicipal corporations, boards,

bureaus, committees, or commissions of this State, any

subsidiary bodies ofany ofthe foregoing including but not

limited to committees and subcommittees thereof, and a

School Finance Authority created under Article I E of the

School code." 5ILCS 14012(a) (West 2018).

We previously observed that "section 2(a) does not include

individual members of those bodies in its definition of 'public

body.' " (Emphasis omitted.) City oJ'Champaign,2013 lL
120662, fl 33. It is neither a logical nor jurisprudential leap,

then, to observe now that section 2(a)'s definition of"public
body" does not include employees in those bodies, like

Freedom of Information officers or other individuals acting

in their official capacities. Indeed, the First District twice
reached the same conclusion in Korner v. Madigan,2016lL
App (lst) 153366,69 N.E.3d 892 and Quinn v. Stone,2l7
Ill. App. 3d 809, 570 N.E.2d 676 (1991). We find Korner
particularly instructive.

lf 18 There, the plaintiff filed a complaint naming as

defendants several public officers acting in their official
capacities and alleging those defendants "violated [her] rights

under the Illinois FOIA by withholding the documents she

sought." Korner,2016lL 753366, 'U 6. The defendants filed a

motion to dismiss, arguing "the Illinois FOIA applies only to
public bodies, and not to individual public officers," but the

trial court denied their motion. Konter,20l6lL 153366, fl 6.

On appeal, the First District explained our "General Assembly

patterned the Illinois FOIA after the federal FOIA," (Korner,

20l6lL 153366,fl 10), and "[f]ederal courts have consistently

held that 'the Freedom of Information Act authorizes suit

against federal agencies, not against individuals.' " Korner,
2016IL 153366, fl I (quoting Morpurgo v. Board of Higher
Education, 423 F. Supp. 704, 114 n.26 (S.D.N.Y. 1976)).

Consequently, the First District concluded; "Because Korner
named as defendants only individuals, and not any public

body, the trial court should have dismissed the complaint on

the basis of the failure to name a proper defendant." Korner,

2016lL 153366, lf I I (citing Quinn v. Stone,211 Ill. App. 3d

809, 811, 570 N.E.2d 676 (1991) (holding "[t]he trial court

properly disn,issed plaintiffs complaint t<**< on tlre basis that

defendant is not a 'public body' as defined under the FOIA')).

U l9 In light of FOIA's provisions and the Korner opinion,

we conclude that in order to state a FOIA cause of action

that would entitle the plaintiff to relief, the plaintiff must

naure a public body as a defendant, not an individual as a

defendant-even if that individual is a public officer acting

in her official capacity. And this is where the rubber meets

the road in this case. Plaintiff failed to name a public body

in his complaint. He named several individuals-including
defendant Lisa Weitekamp-in their official capacities. Later,

he lirrited his action to one defendant, Lisa Weitekamp,

and averred the following in his motion for leave to file an

amended complaint: "This complaint for injunctive relief,
does not seek to control or enjoin the actions of, or impose

sanctions on the I.D.O.C, only the actions of Lisa Weitekamp,

the FOIA officer for the LD.O.C. No other defendants are

named in this action, nor were any served any summons." Not

only did plaintiff fail to name a "public body" as defendant,

but he eschewed any implication that he sought to enjoin

a "public body" through Weitekamp. This is not a mere

oversight that we can now overlook or excuse because FOIA
and Korner make clear that plaintiffs can only sue a public

body to enforce FOIA claims. Since plaintiff failed to name a

"public body" as a defendant to his FOIA claim, he failed to

plead a cause of action that would entitle him to relief from

a court and the trial court properly dismissed his complaint

under section 2-615.

fl 20III. CONCLUSION

*5 fl 21 For the reasons stated, we affirm the trial court's

judgment.

U 22 Affirmed.

Presiding Justice Steigmann and Justice Knecht concurred in

the judgment.
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UNPUBLISHED OPINION. CHECK COURT RULES

BEFORE CITING.

NOTICE: This order was filed under Supreme

Court Rule z3 and may not be cited as

precedent by any party except in the limited
circumstances allowed under Rule zg(eXr).

Appellate Court of Illinois, Third District.

Jamal SHEHADEH, Plaintiff-Appellant,
V.

Sheriff Michael DO\^,rNEY,

Defendant-Appellee.

Appeal No.3-r7-or5B

I

Order filed February S,2o2o

Appeal from the Circuit Court of the 2lst Judicial Circuit,

Kankakee County, Illinois, Appeal No. 3- l7-0158, Honorable

Adrienne W. Albrecht, Judge, Presiding.

ORDER

JUSTICE HOLDRIDGE delivered the judgment of the court.

rkl I 1 Held: (l) The trial court properly dismissed

the plaintiffs complaint under the Illinois Freedom of
Inforrnation Act (FOIA) pursuant to section 2-619(a)(9) of
the lllinois Code of Civil Procedure because the information

sought by the claimant was either not a "public record" kept

by the public body or was exempt from disclosure under

section 7 of the Act; (2) the trial court properly dismissed

the plaintiffs claims for sanctions and for civil penalties

under FOIA; (3) the plaintiffs claim for costs under FOIA

was forfeited; and (4) plaintiffs tnotions on appeal for costs,

sanctions, and a protective order were denied.

fl 2 Plaintiff Jarnal Shehadeh (Shehadeh), acting pro se,

filed a complaint against the Sheriff of Kankakee County,

Illinois (the Sheriff) pursuant to the Illinois Freedom of
Information Act (FOIA, or the Act) (5 ILCS 140/1 et seq.

(West 2016).1 Sh.hod.ll had submitted several requests for

docnments and other materials under FOIA while he was

detained at the Jerorne Combs Detention Center (JCDC) in

Kankakee County. ln his cornplaint, Shehadeh alleged that he

did not receive the documents he requested in a timely lranner

under the Act and that the Sheriff continued to withhold such

documents unlawfully. Slrehadeh later filed a motion for civil
penalties under the Act to redress what he characterized as

the Sheriff s willful and intentional violations of the Act. He

also filed a motion for sanctions against the Sheriffs counsel

for allegedly disclosing Shehadeh's private and confidential

medical information in a public filing. After Shehadeh filed

his complaint, the Sheriff provided Shehadeh with some of
the documents he requested without being compelled to do so

by a court order.

fl 3 The Sheriff filed a combined 2-615 and 2-619 motion to

dismiss Shehadeh's FOIA claims under section 2.619. I of the

Illinois Code of Civil Procedure (Code) (735ILCS 5/2-619.1

(West 2016)). The Sheriff argued that Shehadeh's complaint

failed to state a claim under section 2-615 of the Code (735

ILCS 5/2-615 (West 2016)) because it did not identify the

dates his alleged FOIA requests were made, the substance

of any of such requests, or the records sought. In addition,

the Sheriff argued that Shehadeh's FOIA claims should be

dismissed under section 2-619(a)(9) of the Code (735 ILCS

512-619(9) (West 201 6)) because disclosure of the documents

sought by Shehadeh would threaten the safety and security

of inmates and staff at JCDC, and such documents were

therefore exempt from disclosure under section 7 of the Act.

The Sheriff supported his 2-619(9) motion to dismiss with

an affidavit of Chad Kolitwenzew, the Chief of Corrections

for Kankakee County, who testified as to various safety and

security concerns he claimed were raised by Shehadeh's FOIA

requests. The Sheriff also opposed Shehadeh's motions for

civil penalties and sanctions. In opposition to the Sheriffs

disrnissal motions, Shehadeh argned, inter alia, that Chief

Kolitwenzew's affidavit was conclusory and failed as a matter

of law to satisfy the Sheriffs burden to establish by clear

and convincing evidence that certain materials sought by

Shehadeh were exempt from disclosure under section 7 of the

Act.

*2 n4 The trial court dismissed Shehadeh's cornplaint under

both sections 2-615 and2-619,but it dismissed Shehadeh's

complaint with prejudice based upon its finding that the

documents sought by Shehadeh were exempt from disclosure

under the Act (i.e., based entirely upon the arguments raised

in the Sheriffls section 2-619 motion). The trial court also

dismissed Shehadeh's clairns for civil penalties and sanctions.

The court directed the Sheriffs counsel to submit a written

Order to that effect for the court to sign and enter. Twelve

days after the trial courl issued its oral ruling, and one day
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before the h'ial courl issued its final written judgrnent order,

Shehadeh filed a verified rnotion for costs arguing that he was

entitled to recover the out-of-pocket costs he incurred while
pursuing his FOIA clairns, including copying and postage

costs. On March 6,2011 , Shehadeh filed his notice of appeal.

The final judgrnent order that Shehadeh appealed did not

address Shehadeh's motion for costs.

Jl 5 Shehadeh has appealed the trial coufi's judgment. While

his appeal was pending, Shehadeh filed several motions

with this court, including a motion for sanctions against the

Sheriffs counsel, a motion for protective order under lllinois
Supreme Courl Rule 201(c) (Ill. S. Ct. R. 201(c) (eff. July l,
2014),and, on July 26, 2019, a motion for leave to supplement

the record on appeal with the transcript of the February 15,

2017, hearing on the Sheriffs combined motion to dismiss.

We took the first two motions with the case and granted

Shehadeh 30 days to file the February 15,2017, hearing

transcript as a supplemental record. Thereafter, Shehadeh

sought two additional extensions of time in which to file the

supplemental record, which we granted. The supplemental

record was filed with this court on November 19, 2019 .

1T6 FACrS

Jf 7 Shehadeh is a federal inmate who was detained at JCDC

from August 17,2016, through September 12,2016, pursuant

to an Intergovemmental Agreement (IGA) between the U.S.

Marshalls Service and the Kankakee County Sheriffs Office
(KCSO). During the 27 days that he was detained at JCDC,

Shehadeh filed 66 grievances and other requests utilizing the

JCDC inmate kiosk system.

u 8 Some of Shehadeh's requests were styled as FOIA

requests. Specifically, Shehadeh requested the following

documents and other materials under FOIA: (l) a complete

paper copy of his inmate file; (2) all e-mails and other

correspondence to or from any KCSO employee relating to

Shehadeh; (3) the IGA between the U.S. Marshals Service

and the KCSO regarding the housing of federal detainees

at JCDC; (a) The U.S. Marshalls Service Forrn 129 (an

"lndividual Custody/Detention Report") created and used by

the U.S. Marshals Service in preparation for the entry of
one of their detainees into another facility); (5) any text

messages sent or received from the Sheriffs personal and

work cell phones from Ar-rgust 15,2016, through August 19,

2016; (6) an electronic copy of Shehadeh's booking photo;

(7) paper copies of all emails concerning Shehadeh sent to

or from the Chief of Corrections, the Assistant Chief of
Corrections, the Classification officer, and any other KSCO

en.rployee from August 18, 2016, until the request is fulfilled;
(8) video footage taken on Augr-rst 29,2016, between noon

and l:00 p.m., which Shehadeh alleged recorded an incident

of excessive force that Shehadeh witnessed a sergeant commit

upon another inmate in JCDC's "E-pod"; (9) copies of all

reports and communications regarding the alleged August 29,

2016, incident and any records indicating the identities of
all KCSO employees present at the incident, including their

personnel files and any "disciplinary and misconduct info"
contained therein; (10) paper copies ofany records indicating

what "Google" or other internet search engine queries were

made by any KCSO employee during the September 17,2016,

jail shift between 3:00 p.m. and I l:00 p.m. (including records

identifying which employees made the searches and from

which location, the duration of time that KCSO employees

spent on the internet, and any other related information); (l l)
the amount of hourly wages paid to KCSO employee's during

the aforementioned shift, and the number of aggregate man

hours worked by employees during that shift; (12) records

showing KCSO "individual staff and work station response

times to cell and pod call buttons and any records that can

show what if any internet searches were being perfotmed

during the times call buttons went unanswered for longer

than thirty seconds orwere reactivated immediately after staff

acknowledgement"; and (13) a copy of the electronic record

of a phone call that "was placed from Flex A" in JCDC and

"spanned the period of approximately 2100-2105 hours."

*3 fl 9 On September 14,2016, Shehadeh filed a verified

complaint against the Sheriff and other KCSO employees

pursuant to FOIA. In his complaint, Shehadeh alleged that

he had submitted "a number ol-'unspecified FOIA requests

through the JCDC's inmate kiosk system and that the Sheriff

had refused one of his requests without explanation, failed

to timely respond to the others- and continued to unlawfully
withhold public information that Shehadeh had requested.

The complaint did not attach copies of any of Shehadeh's

FOIA requests or otherwise idcntify the contents of any such

request. Shehadeh sought an order compelling the release of
the records he requested plus civil penalties in the amount of
$5,000 for each FOIA violation comrnitted by the defendants.

He later moved for sanctions under Illinois Suprerre Court

Rnle 137 (Ill. S. Ct. R. 137 (cfl June 14,2013) to redress

what he characterized as the Sheriffs willful and intentional

violations of the Act.
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u l0 After Shehadeh filed his cornplaint, the Sheriff

voluntarily provided Shehadeh with some of the documents

he requested without being compelled to do so by a coutl

order. On October 14,2076, the Sheriffprovided Shehadeh

with his booking photograph, copies of the grievances

he had filed and his grievance history report, his inrnate

management card, and his inmate booking card. However, the

Sheriff refused to provide the other documents and materials

requested by Shehadeh.

fl ll On October 1,8,2016, the Sheriff filed a combined

2-615 and 2-619 motion to dismiss under section 2-619.1

of the Code (735 ILCS 512-619.1(West 2016). The Sheriff

argued that Shehadeh's claims should be dismissed pursuant

to section 2-615 because his complaint failed to state a

cause of action under FOIA. The Sheriff further maintained

that Shehadeh's claims should be dismissed under section

2-619(a)(9) for various reasons. Specifically, the Sheriff

contended that: (l) Shehadeh's claims for any records already

released by the Sheriff were moot; and (2) the remaining

documents and other materials sought by Shehadeh were

properly withheld because such documents were either

unidentifiable, did not constitute "public records" kept or

maintained by the Sheriffs Department, or were exempt

from disclosure under section 7 of FOIA (5 ILCS 140i7

(West 2016)). The Sheriff supported his 2-619(a)(9) motion

to dismiss with the affidavit of Chad Kolitwenzew, the Chief

of Corrections for Kankakee County, who testified as to

various safety and security concerns he claimed were raised

by Shehadeh's FOIA requests.

fl 12 On December 29 ,2016, Shehadeh filed a response to the

Sheriffs motion to dismiss and a motion for leave to file a

proposed arnended complaint that attached the FOIA requests

at issue. Shehadeh argued that his initial complaint had

alleged facts sufficient to state a cause of action under FOIA

and, to the extent the trial court concluded otherwise, his

proposed amended complaint cured any pleading deficiencies

in his initial complaint. Thus, he contended that his con-rplaint

was not subject to dismissal under section 2-615. Shehadeh

further maintained that his FOIA complaint was not subject to

dismissal under section 2-619 because Chief Kolitwenzew's

affidavit was conclusory and was insufficient as a matter

of law to establish that any of the requested materials were

exempt from disclosure under the Act.

fl 13 Shehadeh also argued that he was entitled to

civil penalties r.rnder section ll(f) of the Act (5 ILCS

140/ll0) (West 2016)) because the Sheriff had "willfully

and intentionally" failed to respond to Shehadeh's FOIA

requests and notify him of his review rights within 5 days,

as prescribed by the Act. He sought a declaratory judgment

that the Sheriffs failure to respond to his FOIA requests was

willful and intentional plus penalties of "no less than $2,5000"

for each of the Sheriffs allegedly willful and intentional

violations of the Act.

*4 n A Among other motions, Shehadeh also filed a motion

for sanctions against the Sheriffs counsel. In that motion,

Shehadeh stated that, when the Sheriffs counsel filed the

affidavit of Chief Kolitwenzew in support of the Sheriffs

motion to dismiss on October 1'7, 2016, counsel attached

to the affidavit descriptions and copies of communications

between Shehadeh and various KCSO employees that were

sent or received via the KCSO's jail kiosk system, some of
which contained Shehadeh's private and confidential medical

information that was prohibited from public disclosure under

FOIA and "HIPAA." Shehadeh claimed, rmmedrately atter

this information was publicly filed, Shehadeh e-mailed the

Sheriff s counsel and asked him to redact or otherwise remove

such confidential information but that, as of December

29, 2016, counsel had not done so. Shehadeh asked the

court to order the Sheriffs counsel to "immediately remove

fShehadeh's] private data from public vieq to "refer[ ] the

matter to the ARDC," and to "impose a monetary sanction"

against counsel.

'lf 15 The Sheriff filed a reply in support of its motion

to dismiss and a response to the new motions raised by

Shehadeh. The Sheriff argued that Chief Kolitwenzew's

affidavit established that several of the documents and other

materials sought by Shehadeh were exempt from disclosure

because disclosure of such materials would threaten safety

or security at JCDC, and that other docurnents requested by

Shehadeh were either not public records maintained by the

public body or were otherwise not subject to FOIA. The

Sheriff further argued that Shehadeh's proposed amended

complaint did not cure the deficiencies contained in his initial

cornplaint. Moreover, the Sheriff maintained that, because

the records sought by Shehadeh had either been provided

to Shehadeh, were not public records, or were exempt from

disclosure under FOIA, Shehadeh had failed to carry his

burder.r of proving that the Sheriff had violated FOIA willfully
or in bad faith, and was therefore not entitled to civil penalties

nnder section I I (j) of the Act. In addition, the Sheriff argued

that the trial court should dismiss Shehadeh's complaint as a

sanction under its inherent authority to dismiss harassing and

vexatious litigation.
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u l6 On February 15,2017, the trial court held a hearing on

the Sheriffs motion to dismiss and on Shehadeh's outstanding

motions. Shehadeh did not appear at the hearing.2 Aft".
outlining several examples of what he characterized as

Shehadeh's "profligate" litigiousness, the Sheriff urged the

trial court to dismiss Shehadeh's complaint pursuant to

its inherent authority to control its docket and to prevent

frivolous filings. On the merits, the Sheriff argued that,

notwithstanding his proposed amended complaint, Shehadeh

had failed to state a cause of action under FOIA and'that

Shehadeh's failure to file a counter-affidavit in opposition

to Chief Kolitwenzew's affidavit required that all of the

facts asserted in Kolitwenzew's affidavit be deemed admitted.

The Sheriff further argued that: (1) Chief Kolitwenzew's

affidavit established that several of the materials requested by

Shehadeh were exempt from disclosure for safety and security

reasons; and (2) other materials sought by Shehadeh were not

public records kept ormaintained by the Sheriffs Depafiment;

and (3) the trial courl should disrniss Shehadeh's motion for

civil penalties and his "frivolous" motion for sanctions.

fl 17 At the conclusion of the February 75,200J, hearing,

the trial court orally granted the Sheriffs motion to dismiss

from the bench, stating that, "[t]he motion to dismiss with
prejudice is allowed based on the unresponded to-affidavits,

based on the lack of '! 
* * a statement of a cause of action.

But * * * it's the 2-61 9 aspect of your motion that causes the

Court to decide to dismiss * * * the complaint with prejudice."

The trial court asked the Sheriffs counsel to provide the court

with a written order consistent with its oral ruling. Clarifying

its ruling for counsel, the trial court stated, "l'd like you to

give me an order so that on review, it is apparent that the

reasoning is that * * * [Shehadeh's] requests fit within the

IFOIA] exceptions and that * * * therefore, it's substantive,

rather than just you didn't state a cause of action." The trial

court also denied Shehadeh's motions for civil penalties and

sanctions. The transcript of the February 15,2077, hearing

does not reflect that Shehadeh's December 29,2016, motion

for leave to file an amended cornplaint was expressly ruled

upon by the trial court.

*5 u l8 On February l'7, ?017, the Sheriffs counsel

submitted a proposed written trrder pursuant to the trial

court's request. Ten days later, Shehadeh filed objections to

the proposed ordel together with a proposed counteraffidavit

purpofting to refute Chief Kolitwenzew's claims that the

materials requested by Shehadch would threaten jail safety

or security, pafticularly if the Sheriff redacted any protected

infonnation. Shehadeh's proposed counteraffi davit also stated

that Shehadeh had received the IGA agreement between the

U.S. Marshals Service and the KCSO fron.r the Departrnent

of Justice and that it contained no data that is exernpt from

disclosure under FOIA except for the number of security staff

needed for a prisoner escoft, which the Sheriff could have

easily redacted.

fl 19 Also on February 27,2017, Shehadeh filed a "Verified

Motion for Costs" under section ll(i) of FOIA (5 ILCS
140/11(i) (West 2016). In that motion, Shehadeh contended

that he was entitled to recover all out-of-pocket costs he

had incurred in litigating his FOIA requests, which Shehadeh

claimed amounted to $102.25 spent on copying, envelopes,

and postage. Shehadeh argued that he had "substantially

prevailed" within the meaning of the Act, thereby entitling

him to recover reasonable costs, because: (1) "records were

released by [the Sheriffl following commencernent and

service of the suit"; and (2) "[u]nder the catalyst theory there

is a presumption of a causal nexus between service of a FOIA

suit and release of records immediately ahead of a public

body's Motion to Dismiss for mootness."

u 20 On February 28,2017 , the trial court signed and entered

the written order presented by the Sheriffs counsel. The

written order provided that the Sheriffs motion to dismiss

was granted with prejudice "based upon the affirmative

matters raised pursuant to section 2-619(a)(9) regarding

mootness, [Shehadeh]'s failure to identify public records to

be produced, the [Sheriff]'s lack of possession of certain

records, and the exemptions clairned under 5 ILCS 140/.7

et seq." Specifically, the trial courl's written order stated

that: (l) Shehadeh had received copies ofhis booking photo,

grievances, and other non-exempt records, and "[t]o the

extent [Shehadeh]'s complaint is related to the production of
these documents, this claim is dismissed as moot"; (2) "[t]o
the extent that fShehadeh]'s complaint related to [his] request

for an undated phone call recording, this claim is dismissed

because the request subrnitted by fShehadeh] did not identify

a record that could have been produced by the public body";
(3) "[t]o the extent that [Shehadeh]'s cornplaint relates to

paper copies of internet search errgine queries ("Google

searches") related to Sheriffs Departrnent employees, this

clairn is dismissed as the record[s] reqr.rested are not pr"rblic

records, as these records are data not ordinarily kept by

the public body"; (a) "[a]s to the remainder of [Shehadeh]'s
requested records, the evidence supplied by the [Sheriff],
including the affidavit ofChief * * * Kolitwenzew established

by clear and convincing evidence entitlement to exceptions



Shehadeh v. Downey, Not Reported in N.E. Rptr. {2020)

2020 tL App (3d) 170158-U

available to the Sheriffs Office (a public body) under section

7 of FOIA."3 The written order then discussed several specific

exceptions under section 1 that it found applied to prevent

disclosure of each of the remaining categories of docurnents

and other materials sought by Shehadeh.

'tl 21 The trial coufi's written order further noted that,

"based upon the Sheriffs entitlement to the exemptions

claimed in his motion to dismiss, coupled with the mootness

of [Shehadeh]'s claims regarding non-exempt documents,

IShehadeh]'s motion for leave to file an amended complaint

which attempts to cure the facial deficiencies articulated in

[the Sheriff]'s 2-619.1motion, will be denied."

*6 n 22 MoreoveE the trial court's written order denied

several of Shehadeh's other pending motions, including his

motion for civil penalties under the Act. In support of the latter

ruling, the trial court's written order stated that Shehadeh had

failed to meet his burden to prove that the Sheriff had violated

the Act willfully or in bad faith in responding (or in failing
to timely respond) to his FOIA requests. Thus, the court held

that Shehadeh was not entitled to civil penalties under section

l1O of the Act. The trial court's final written order did not

address Shehadeh's verified motion for costs, which Shehadeh

had filed twelve days after the trial court's oral ruling and one

day before the court entered its final written order.

'l 23 On March 3,2017, Shehadeh filed a "supplement" to
his objections to the trial court's order attaching a redacted

copy of the IGA between the U.S. Marshals service and the

Kankakee County Detention Center that Shehadeh claimed to

have received from the United States Department of Justice.

Shehadeh argued that the redacted IGA agreernent "clearly

contains some non-exernpt data."

' 24 Three days later, Shehadeh filed his notice of appeal of
tlre trial court's February 28,2017, final judgment order.

' 25 While this appeal was pending, Shehadeh filed
several motions in our appellate court. We denied some

of his motions, but we took the following two motions
ivith the case: (l) Shehadeh's June 16,2016, renewed

rnotion for sanctions against the Sheriffs counsel based

rrpon allegedly false statements contained in certain of
counsels' swom certificates of service; and (2) Shehadeh's

.luly 26, 2019, motion for a protective order barring
the public disclosure of certain cornmnnications regarding

his confidential medical infonnation that the Sheriff had

attached to Chief Koliwenzew's affidavit and filed with

the court. We also granted Shehadeh's motion for leave

to supplement the record on appeal with the transcript

of the trial conrt's February 15, 2017, hearing on the

Sheriff s combined 2-61512-619 tnotion to dismiss Shehadeh's

complaint, and Shehadeh's request for additional time to

do so. We granted Shehadeh 30 days (i.e., until September

27, 2019) to file the hearing transcript as a supplemental

record. Shehadeh subsequently sought, and we granted, two
additional extensions of time to file the supplemental record,

which was filed with our court on November 19,2019.

fl 26 ANALYSTS

1[ 27 l. The dismissal of Shehadeh's complaint under section

2-619

fl 28 In this appeal, Shehadeh argues that the trial court erred

in dismissing his FOIA complaint. The trial court dismissed

Shehadeh's FOIA cornplaint with prejudice under section

2-619(a)(9) of the Code. That section allows involuntary

dismissal of a claim that is "barred by other affirmative matter

avoiding the legal effect of or defeating the claim." 735

ILCS 5/2-619(a)(9) (West 2016)). An "affirmative matter" is

"something in the nature of a defense that negates the cause

of action completely." (lnternal quotation marks omitted.)

Watkins v. McCarthy,2012lL App (lst) 100632, fl 10. If the

"affirmative matter" asserted is not apparent on the face ofthe
complaint, the motion must be supporled by affidavit. Kedzie

and l03rd Currency Exchange, Inc. v. Ilodge, 156 lll. 2d112,
I I 6 ( I 993). By presenting adequate affidavits supporting the

asserted defense (i.e., affidavits that satisfy the requirements

of lllinois Supreme Court Rule l9l), the defendant satisfies

the initial burden of going forward on the motion. Id. The
burden then shifts to the plaintiff.

U 29 To defeat a properly-supported motion to dismiss

under section 2-619(a)(9), the plaintiff must establish that

the defense is unfounded or requires the resolution of an

essential element of material fact before it is proven. Id. The
plaintiff rrray do so by "affidavitf ] or other proof." Id. "A
counteraffidavit is necessary however, to refute evidentiary
facts properly asserted by affidavit supporting the motion else

the facts are deemed admitted." Id. If, after considering the

pleadings and affidavits, the trialjudge finds that the plaintiff
has failed to carry the shifted burden of going forward, the

motion may be granted and the cause of action dismissed.

Id. We review a trial court's disrnissal of a cornplaint under
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section 2-619(a)(9) de novo. I4/atkins, 2012 lL App (lst)
100632, fl 10.

*7 fl 30 In this case, the trial court ruled that Shehadeh's

FOIA claims were defeated by various affirmative matters

established by Chief Kolitwenzew's affidavit. We address the

trial court's rulings as to each of the categories of documents

and other materials requested by Shehadeh, and Shehadeh's

challenges to each of those rulings, in tum below.

fl 3l A. Materials already produced to Shehadeh

fl 32 Prior to the trial court's ruling on the Sheriffs motion to

dismiss, Shehadeh had already received copies ofhis booking

photo, grievances he sent via the JCDC's kiosk system,

and other non-exempt records. It is undisputed that these

documents were produced in full without redactions. The trial

court ruled that, to the extent Shehadeh's FOIA complaint

raised any claim for the production of those documents, such

claim was "dismissed as moot." That ruling was corect. A
claim is moot when no actual controversy exists or events

occur which make it impossible for a court to grant effectual

rehef. Dixon v. Chicago & North Western Transportation

Co.,757 lll. 2d 108, 116 (1992); Duncan Publishing, htc. v.

City of Chicago,304 Ill. App. 3d 178,782 (1999). Where

the claimant has received what he sought in the litigation,

his action should be dismissed as moot. Turner v. Joliet

Police Department,2079 IL App (3d) 1 70819, I 12; Dtmcan,

304 Ill. App. 3d at 182. "[O]nce a public body provides

the information requested under FOIA, even after a lengthy

delay, the controversy over the public body's production of
[those] documents ceases to exist," and a plaintiffs continued

claim for the production of that information is moot. Roxana

Contmunity Unit Scltool District No. I v. Environmental

Protection Agency, 2013 lL App (4th) 120825, fl 4l; see

also Ttrrner, 2019 lL App (3d) 1 708 I 9, I 12; Duncan, 304

Il1. App. 3d at182. Thus, any continued claim by Shehadeh

to the production of the documents already provided to
him by the Sheriff would be moot and would have been

properly dismissed under section 2-61 9 (a)(9). Turn er, 2079

IL App (3d) 170819, fl 13 (affirrning dismissal of FOIA

claim as rnoot under section 2-619(a)(9) where plaintiff had

received the infomration he had requested from the Joliet

Police Deparhnent). In any event, Shehadeh does not appear

to challenge the trial court's ruling as to documents already

produced to him.

fl 33 B. Internet search queries

ll 34 Shehadeh requested "paper copies of any records

indicating for the 1500 - 2300 hrs I I September 2016 KCSO
jail shift what internet 'Google' or other search engine queries

were conducted, by which employee and location in the jail,

duration of time spent on the internet and any other related

info." He also requested aggregate man hours paid to KCSO

staff members during the shift in question, and information

related to staff response times during that shift. The trial

court dismissed Shehadeh's FOIA claim for these documents

because it held that were not "public records" ordinarily
kept by a public body and were therefore outside of FOIA's

purview.

fl 35 FOIA provides that members of the public should have

access to "public records." 5 ILCS 140/1 (West 2016). The

Act defines "public records" to mean:

"all records, reports, forms, writings, letters, memoranda,

books, papers, maps, photographs, microfilms, cards,

tapes, recordings, electronic data processing records,

electronic communications, recorded information and all

other documentary materials pertaining to the transaction

of public business, regardless of physical form or

characteristics, having been prepared by or for, or having

been or being used by, received by, in the possession of,

or under the control of any public body." 5 ILCS M0l2(c)
(West 2016).

*8 Under this definition, documents that already exist and

that are in the possession of a public body are subject

to disclosure under FOIA. Hites v. Waubonsee Community

College,20l6IL App (2d) 15083656, fl 75.

!f 36 However, "FOIA was not designed to compel the

cornpilation of data not ordinarily kept by the public body."

Hites,2016 IL App (2d) 150836, fl 75; see also Chicago

Tribune Co. v. Departntent of Financial and ProJbssional

Regulation, 2014 lL App (4th) 130427, \ 34; Kenyon v.

Garrels, 184 Ill. App. 3d 28,32 (1989). If responding to

the plaintiffs FOIA request would require the public body

to create a new document, rather than produce an existing

docnr.nent kept or maintained by the public body, the public

body need not respond. Hites,2016 IL App (2d) 150836,

nn 75-79; see also Chicago Tribr.me Co., 2014 IL App
(4tl'r) 130427, fln 32, 36 (defendant in a FOIA action was

not reqr.rired to compile the number of initial claims and

complaints received against licensed physicians where the
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defendant did not nraintain a record of the lequested number

of clairr-rs). FOIA does not require a public body to answer

"general inquiry questions" posed by the plaintiff that are

"more akin to an interrogatory in a civil action than a request

for records under FOIA." Llites,20l6IL App (2d) 150836, fl
75; see also Chicag,o Tribwre Co.,2014IL App (4th) 130421 ,

111132,36.

Jl 37 Here, Chief Kolitwenzew swore in his affidavit that

that "[n]either JCDC nor the Sheriffs Deparlment keeps

or stores search engine histories or information related to

search engine searches by staff." Moreover, Shehadeh's

request did not specify which staff members performed the

internet search queries at issue, or upon which computers

or other electronic devices such searches were performed.

Thus, Shehadeh's request would have required the Sheriffs
Departrnent to examine unspecified electronic devices in

order to compile data regarding unspecified employees'

intemet searches that was not kept by the JCDC or by the

Kankakee County Sheriffs Department. This would have

required the Sheriffs department to create new documents

responsive to Shehadeh's request. Accordingly, the trial

court did not eff when it dismissed Shehadeh's claims for

these documents based on its finding that they were not

public records kept by the Sheriff. Hites,2076IL App (2d)

15083656, n[75-79; Chicctgo Tribune Co.,20l4IL App (4th)

1304278,1132,36; Kenyon,l84 I1l. App.3d at 32.

fl 38 Shehadeh arglres that he established with his

counteraffidavit (at fl 10) that the KCSO did have possession

and control of its employees' internet search records. We

disagree. Shehadeh did not file his counteraffidavit until

twelve days after the trial court issued its oral ruling

dismissing his complaint, and one day before the trial

court entered its final written judgment order presented

by the Sheriff. The trial court disregarded Shehadeh's

counteraffidavit and ruled in its final order that that Shehadeh

had "failed to file a counteraffidavit in his response" to the

Sheriffs motion to dismiss "and therefore the evidentiary

facts contained within fChief Kolitwenzew's] affidavit shall

be deemed adrritted." However, even assuming arguendo

that Shehadeh's proposed counteraffidavit was timely filed

and should have been considered by the trial court (an issue

we do not decide), the counteraffidavit fails to rebut Chief

Kolitwenzew's swor-n statement that neither JCDC nor the

Sheriffls Departrnent keeps or stores search engine qr.reries

or inforn.ration related to search engine searches perfonned

by staff. In Paragraph 10 ofhis countelaffidavit, Shehadeh

avers that "[t]he Kankakee County Sheriffs Office does have

records of its employees' internet use, including what search

engine queries were conducted." Shehadeh asserts that he

knows this because he "studied computer engineering in

college" and is "aware that the individual computer terminals

upon which these activities were conducted store this data

by default." However, Shehadeh does not clairn to have

personal knowledge of the particular computers used at the

JCDC or of KCSO's policies regarding the storage of internet

search data on such computers. Thus, Shehadeh's proposed

counteraffidavit fails to meet the mandatory requirements of
Illinois Supreme Court Rule l9l (a) (Ill. S. Ct. R. l9l (a) (eff.

Ian. 4,2013)), which provides that "affidavits submitted in

connection with a motion for involuntary dismissal under

section 2-619 of the Code of Civil Procedure * * * shall

be made on the personal knowledge of the affiants," and it
does not competently allege any evidentiary facts rebutting

Chief Kolitwenzew's statements (which were based on Chief

Kolitwenzew's personal knowledge).4

fl 39 C. Phone Call

*9 fl 40 On September 11,2016, Shehadeh sent a FOIA

request via the JCDC's kiosk system requesting an electronic

recording of a phone call that he claimed was placed frorr a

phone in "Flex A" "from 2100 to 2105 hours." Shehadeh did

not identify the date on which this phone call was allegedly

made. The trial court ruled that any FOIA claim based

on such an alleged phone call was "dismissed because the

request submitted by [Shehadeh] did not identify a record

that could have been produced by the public body." A FOIA

request must reasonably identify a public record and may

not merely ask to inspect or copy general data or vaguely

identified information. Chicago Tribune Co.,2014lL App
(4th) 130421, fl 33. Here, Shehadeh's initial request for a copy

of an undated phone call did not sufficiently identify a record

capable of production, and the trial court properly dismisscd

the request on that basis under section 2-619(aX9). In any

event, Shehadeh does not challenge the trial courl's dismissal

ofthis particnlar FOIA request on appeal and has apparently

abandoned the request.

fl 41 D. Whether certain materials were exelnpt frorn

disclosure under section 7 of the Act

fl 42 Based upon sworn statements in Chief Kolitwenzeu's

affidavit, the Sheriff argued that the rernaining categorit's

of rnaterials that Shehadeh requested were exempted firrrn
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disclosure under section 7 of the Act because disclosure of
the materials would jeopardize jail safety and security and for
various other reasons. The trial cor.rrt agreed and dismissed all

of Shelradeh's rernaining FOIA claims under section 2-619(a)

(9) based upon various exemptions asserted by the Sheriff
Shehadeh appeals each of the trial court's rulings, arguing that

Chief Kolitwenzew's affidavit is conclusory and insufficient
as a matter of law to prove by clear and convincing evidence

that any of the claimed exemptions applied. We address each

of the trial conrt's rulings below.

fl 43 As an initial matter, the Sheriff contends that Shehadeh

has forfeited review of the trial court's dismissal of several of
his FOIA requests because he failed to raise arguments as to

those requests, either before the trial court or in this appeal.

However, we decline to find that forfeiture bars review of any

of these issues, for two reasons. First, forfeiture is a limitation
on the parties, not the on the jurisdiction of the appellate

court.ln re Maruiage of Heindl,2014IL App (2d) 130198,

fl 21. Accordingly, we may consider an issue not raised in

the trial court or on appeal, particularly where, as here, the

issue is one of law. Id.; see In re Marriage of Piegari,2016
IL App (2d) 160594, '1T 10; see also Turner, 2019 IL App
(3d) 179819, 'll 20 (whether an exemption applies to a FOIA
request under section 7 of the Act is an issue of statutory

construction)). Second, the Sheriff based each of its claims

to a section 7 exemption on Chief Kolitwenzew's affidavit,
and Shehadeh has argued (both before the trial court and on

appeal) that: (l) Kolitwenzew's affidavit is conclusory and

insufficiently specific to establish that the Sheriff is entitled

to claim any exemptions under section 7; and (2) the Sheriff
has not explained why the KCSO cannot segregate exempt

from non-exempt data and release the requested records with
redactions, as required by section 7. Thus, we will address

Shehadeh's challenges to each of the exemptions claimed by

the Sheriffand applied by the trial court.

fl 44 All records possessed by a public body are presumed

open to inspection or copying under FOIA, and a public

body asserling exemption of a record must prove it is exempt

from disclosure by clear and convincing evidence. 5 ILCS
l40ll .2 (West 2016); Tttnter, 2019 lL App (3d) 179819, fl
18. To sustain its burden to prove that an exemption applies,

a public body rnust provide a detailed explanation justifying

its exemption claim, specifically addressing the requested

documents in a rnanner allowing for adequate adversarial

testing. Id. n20; William.s v. Klincar,23l lll.App. 3d 569, 572

(1992). Whether an exemption applies is a matter of statutory

construction that this cor"rrt reviews de novo. Tunter,2019 lL
App (3d) t198t9,n20.

*10 fl 45 The trial court "shall conduct such in camera

examination of the requested records as it finds appropriate to

determine if such records or any part thereof may be withheld
under any provision of th[e] Act." 5 ILCS f40lll(f) (Wes

2016). However, the court need not conduct an in camera

review where the public body meets its burden of showing

that the statutory exemption applies by rneans of affidavits.

Illinois Education Ass'n v. Illinois State Board of Education,

20 4 l1l. 2 d 4 5 6, 4 69 (2003) ; Ili I I i am s, 231 111. App. 3 d aI 57 2-
73. Affidavits "will not suffice if the public body's claims

are conclusory, merely recite statutory standards, or are too

vague or sweeping." illinois Education Ass'n,204 Ill. 2d at

469; Ililliants,23T ll1. App. 3d at 573.

11461. The USMS-129 Forrr

I 47 The trial court ruled that the U.S. Marshalls Service

Form 129 (USMS-129 form) requested by Shehadeh was

exempt from disclosure under section 7(l)(e) of the Act,
which exempts "records that relate to or affect the security

of correctional institutions and detention facilities" (5 ILCS
M0/7(l)(e) (West 2016)). ln his affidavit, Chief Kolitwenzew
swore that he was familiar with the USMS-129 form, which
was "utilized and created by the U.S. marshals service in
preparation for one of their detainees' entry into another

facility." Chief Kolitwenzew further swore that: (l) each

federal inmate housed at JCDC has a USMS-129 form
assigned to hirn, which is shared with JCDC; (2) each

USMS-129 form "lists specific offenses and particularized

infotmation regarding an inmate's history of criminal
offenses, threats to jail staff, escape threats and attempts,"

and each form "contain[s] particularized information that is

utilized in the classification of inmates by JCDC"; (3) "these

forms are uses in threat asscssment" and "handling of specific

inmates." Chief Kolitwenzcw swore that [p]roviding inmates

with this fonn would: (l) "endanger KCSO staff, heighten

the threat ofescape, and potentially endanger other inmates;

and (2) provide inrnates riith the information that is utilized
when assessing the transportation, detention, detection,

observation, and investigation of incidents regarding inmates

in Federal and State facrlities." He further averred that,

"[i]f inmates kr.rew the contents contained on the form,

inmates could potentially circumvent the observations made

that detennine threat and escape assesslnents or intentionally

interfere with effective thrr'at assessntent levels."
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fl 48 These detailed sworn statements by KCSO's Chief of
Corrections provide ample justification for the trial court's

ruling that the USMS-129 form is exempt from disclosure

in its entirety under section 7(lXe) of the Act. Chief

Kolitwenzew provided a thorough account of the specific

contents ofthe form and, based upon those specific contents,

opined that disclosure of the form would threaten security

at JCDC in several specific requests (u.g., by endangering

KCSO staff and other innates, heightening escape risks,

and enabling inmates to circumvent or interfere with threat

assessments). This is not at all like the unsupported, vague,

and conclusory statements that our appellate court has held

insufficient to support an exemption under section 7 in

other cases. See, e.g., Williams, 237 lll. App. 3d at 513

(defendant's affidavit was "completely inadequate" to sustain

the defendant's burden of proving that requested documents

were exempt from disclosure under section 7(1)(a) where

the affiant merely stated in conclusory t-ashion that the

material at issue was exempt under certain Board rules and

regulations). Chief Kolitwenzew did not merely recite the

statutory standards or baldly assert that an exemption applied.

He provided a detailed explanation of why the documents

at issue was exempt. We therefore uphold the trial court's

judgment that the USMS-129 fotm was exempt under section

7( 1 )(e).s

*11 fl 49 The trial court also found the USMS-129

form exempt from disclosure under section 7(lXbX5) o1'

the Act (5 ILCS 140/7(lxb-5), which exempts "[fliles.

documents, and other data or databases rnaintained by

one or more law enforcement agencies and specificalli,

designed to provide information to one or more lau'

enforcement agencies regarding the physical or mental status

of one or more individual subjects." In his affidavit, Chief

Kolitwenzew avers that "the USMS 129 form contains

specific medical infonnation and treatment history of
inmates." This unrebutted, sworn statement established that

any portion of the form relating to the physical or mental

status of an inmate was exempt and properly withheld under'

section 7(lXb-5).6

fl 50 2. Conespondence among KCSO staff

fl 5l The trial court dismissed Shehadeh's FOIA request

for text messages sent or received from the Sheriff's

personal and work cell phones becattse it held that such

information is exempt fi'our disclosure ttnder sections 7( I )

(e) (which exempts "records that relate to or affect the

security of correctional institutions and detention facilities")

and section 7(1Xb) (which exempts "[p]rivate information,"

unless disclosure is required by some other provision of FOIA

or some other law) (5 ILCS 14017(1)(b) (West 2016)). The

trial court also dismissed Shehadeh's FOIA requests for all e-

mails and other corespondence alnong KCSO personnel and

jail administrators regarding Shehadeh because it found such

infonnation exempt under sections 7(l)(e) (which exempts

"records that relate to or affect the security of correctional

institutions and detention facilities"), section 7(l)(dXv) (5

ILCS 140/7( I )(d)(v) (West 201 6)) (which exempts "[r]ecords

in the possession of any *c * * law enforcement or correctional

agency for law enforcement purposes * * t( to the extent

that disclosure would * t' t' disclose unique or specialized

investigative techniques other than those generally used

and known or disclose intemal documents of correctional

agencies related to detection, observation or investigation of
incidents of crime or misconduct, and disclosure would result

in demonstrable harm to the agency or public body that is the

recipient of the request"), and 7( I )(d)(vi) (5 ILCS 140/7( I Xd)
(vi) (West 201 6)) (which exempts "[r]ecords in the possession

of any * * * law enforcement or comectional agency for law

enforcement purposes * * i' to the extent that disclosure would
* * x endanger the life or physical safety oflaw enforcement

personnel or any other person").

fl 52 Chief Kolitwenzew's affidavit provides sufficient

evidence to support these rulings. In his affidavit, Chief

Kolitwenzew swore that:

"Providing correspondence such as emails or text messages

related to a particular inmate jeopardizes facility security

by perpetuating the risk of retaliation by inmates, enabling

the inmate to anticipate response times, and discloses

knowledge of identification, investigation, and observation

procedures related to parlicular inmates.

Additionally, the correspondence related to classification

involves the determination of said classification, including

threat assessment, risk levels, mental health observations,

and other screening information that is directly related

to security of the facility. This correspondence may also

contain JCDC security codes, facility security bulletins,

classification information, and criteria used in handling,

transfer, and operational procedures."

These detailed and specific security concerrs that Chief
Kolitwenzew raised in connection with Shehadeh's requests

for correspondence among the KCSO staff were sufficient

to establish exemptions under sections 7(1)(e), 7(lXdXv),
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and 7(l)(d)(6). Moreover, Chief Kolitwenzew's statements

regarding these security issues were unrebutted. Shehadeh's

counteraffidavit, which was filed 12 days after the trial

courl issued its oral ruling disrnissing Shehadeh's FOIA

complaint and one day before it entered its final written order,

states in conclusory fashion that: (l) none of Shehadeh's

requests jeopardizes the safety or security of the jail; (2)

"[e]-mails sought by [Shehadeh] that pertain to [Shehadeh]

do not contain data thatjeopardizes facility security, enables

anticipation of response tirnes, or discloses identification,

investigation, and observation procedures"; and (3) [n]one
of the public records requested by fShehadeh] contain

[sic] security codes, facility security bulletins, classification

information, and criteria used in handling, transfer, and

operational procedures." However, Shehadeh made these

statements without having reviewed the correspondence at

issue, so the statements could not possibly have been made

based upon his personal knowledge. Nor could Shehadeh's

conclusory assertions that none ot'the documents sought

would jeopardize jail security have been based on his

personal knowledge. Accordingly, even if the trial court

had considered Shehadeh's counteraffidavit, it would not

have affected its ruling because the counteraffidavit does

not competently allege any evidentiary facts that could rebut

Chief Kolitwenzew's sworn statements regarding the concrete

threats to JCDC security posed by the disclosure of the

intemal KCSO correspondcnce requested by Shehadeh.

*12 fl 53 The trial court also correctly determined that

text messages and e-mails sent or received from the

Sheriffs personal and work cell phones was exempt both

for security reasons under section 7(1)(e) and because such

correspondence constitutes "private information" exempt

from disclosure under section 7(l)(b). Shehadeh cites City of
Champaign v. Madigan,2013 lL App (ath) 120662, 40-44,

for the proposition that r,i'ork-related communications on

a public employee's personal electronic device are public

records subject to disclosure under the Act. However, City

of Champaigi"r merely helcl that electronic commttnications

that city officials sent to each other on their personal

devices while conducting pLrblic business during a bttsiness

rneeting were subject to FOAI disclosure because such

cornmunications were prepared and sent by or for a public

body (i.e., while the meeting was in session and while the

city officials were "functi()ning collectively as the 'public

body.' ") Id , 1l1l 40-44. C'trtt of Champaigrr does not hold

or irnply IhaI any electronic communication sent or received

from a public employee's pcrsonal or work-issued electronic

device is subject to disclostrre under FOIA, even where such

communications are sent while the employee is working

or where the communications relate to the employee's job

functions. To the contrary, our appellate court expressly

declined to reach that holding in City of Champaign, noting

that it was the legislature's responsibility to make any such

determination . Id. n 44 ("If the General Assembly intends for

communications pertaining to city business to and from an

individual city council member's personal electronic device

to be subject to FOIA in every case, it should expressly

so state."). In any event, Shehadeh's requests were not

even limited to the Sheriffs work-related e-mails, much less

to e-mails the Sheriff sent or received while functioning

collectively with others as a "public body." Accordingly, the

trial court correctly found the correspondence at issue exempt

from disclosure under FOIA , and City of Champaign does not

require a contrary result.

fl 54 3. Video footage of August 29,2016 incident

tf 55 The trial court further held that the video footage of
an alleged August 29, 2016, incident at JCDC involving

a sergeant and another inmate that Shehadeh requested,

along with his requests for staffschedules and staffresponse

times, were exempt for security reasons under sections 7(1)

(e) ("security of corectional and detention facilities), 7(l)
(d)(v) ("disclosure of investigatory techniques, detection,

and obseruation of crime and misconduct"), and 7(1)(d)

(vi) ("physical safety of law enforcement personnel or any

other person"). These rulings were supported by Chief

Kolitwenzew's affidavit, in which Kolitwenzew swore that

"[a]llowing access to intra-facility security camera footage

would allow inrnates to view coverage angles, blind spots,

response tirnes, and security patterns of KCSO staff," and

that "[a]llowing this infonnation would increase escape risks"

and "endanger KCSO staff and other inmates." These specific

and pafiicularized security concerns justify the withholding

ofthe video footage nnder section 7. See generally Zander v.

Department oJ'Justice,885 F. Supp. 2d 1,7 (D.D.C.2012)

(holding that the withholding of a video recording of prison

inmates being extracted fi"om their cells under section 7(F)

of the federal Freedonr of Inforrnation Act, which "protect[s]

law enforcement officials frorn disclosure of infonnation

that cor"rld prove threatening to tlrern," was "abundantly

reasonable" because disclosure ofthe recording "presents the

possibility that other prisoners will learn the methods and

procedures utilized by [Board of Prisons] officials, and that

this information might be used to thwart the safe application

ofthese techniques in the future").
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fl 56 In his counteraffidavit, Shehadeh asserts that

"fp]roviding [him] with the video footage he seeks will
not allow disclosure of blind spots, response times, and

security patterns." However, like other statements in his

counteraffidavit dismissing any security concerns raised by

Chief Kolitwenzew, these statements are wholly conclusory

were made without viewing the materials at issue, and

were not based on personal knowledge. Moreover, Shehadeh

also sought other particularly sensitive information, such as

"records showing individual staff and workstation response

times to cell and call buttons." The disclosure of this

information carries obvious security risks and increases

escape risks. Thus, the trial court did not err in dismissing

Shehadeh's claims for these records under FOIA pursuant to

section 2-619(a)(9) of the Code.

n51 4. Personnel records of KCSO employees

Jf 58 As noted above, Shehadeh also sought the personnel

files of KCSO employees, including infotmation regarding

staff schedules, aggregate work hours, and hourly wages.

The trial court found this information exempt from disclosure

under section 7(1)(e-6), which exempts "[r]ecords requested

by persons committed to the Department of Corrections
t< * * or a county jail if those materials include records

from staff members' personnel files, staff rosters, or other

staffing assignment information." (Emphasis added). 5 ILCS

M0l7(1)(e-6) (West 2018). However, it appears that this

exemption did not apply to the personnel files of KSCO

employees at the time that Shehadeh filed his FOIA

requests in September 2016. At that time, section 7(l)
(e-6) exempted lecords from staff members' personnel files

only if such records were sought by "persons committed

to the Department of Corrections." It did not exempt such

records from disclosure if the FOIA request were made by

a person committed to a county jail, like JCDC. As the

parties note, the legislature added the phrase "or a county

jail" to section 7(1)(e-6) in the August4,2017, amendments

to that section in order to afford staff members of county

jails the sarne protections as staff members of the Department

of Corrections. However, the amended provision would not

appear to apply retroactively to FOIA clairns filed before its

enactment, because the statute does not clearly prescribe the

ternporal reach of the amended provision and because the

amendment is substantive, rather than procedural. See Pelrv
v. Department of Financial & Ptrtbssional Regulation,20l8
lL 122349,1Tfl 66-71; NBC Subsitliary (WMAQ-TV) LLC v.

Chiccrgo Police Department,2019IL App ( I st) I 81426, tf 29.

Thus, the trial court's ruling that section 7(lXe-6) exempted

the FOIA fequests at issne appears to have been error.

*13 fl 59 We do not need to decide that issue, however,

because we may affirm the trial court's judgment on other

grounds. We review the trial courl's judgment, not its
rationale, and we may affirm on any basis that the record

supports, even if the trial court did not rely on that basis.

Kubicheck v. Tr"aina,2013 lL App (3d) I10157, fl 28, n.3;

Estate o/' Speny, 2017 lL App (3d) 150'703, fl 19, n.4.

Here, the unrebutted evidence established that the personnel

files sought by Shehadeh are exempt under section 7(1)

(e), because disclosure of the information would threaten

JCDC security, and also under section 7(lXdXvi), because

disclosure of the information would risk the safety of KCSO

law enforcement personnel and JCDC inmates. It would also

be exempt from disclosure under section 7(b), which protects

the private information of KCSO staff. In his affidavit, Chief

Kolitwenzew swore that "[a]llowing access to personnel files

of KCSO staff to inmates increases the risk of retaliation by

inmates, jeopardizes the personal privacy of KCSO staff, and

further affects the security and safety ofJCDC occupants and

staff." Shehadeh's conclusory assertions to the contrary in his

counteraffidavit are not based on personal knowledge and do

not rebut the reasonable security concetrs articulated by Chief

Kolitwenzew. Chief Kolitwenzew also avered that KCSO

staff personnel files "contain sensitive personal information

of KCSO staff, including identifying information such as

addresses and phone numbers, protected health infotmation,

and personnel records." Such information would obviously

be protected from disclosure under sections 7(l)(b), which

exempts "private infonnation," and 7(l)(c), which exempts

"personal" information.

fl 60 In sum, allowing inmates unfettered access to

the personnel files of correctional staff supervising their

detention poses obvious risks to the safety and privacy

of the correctional staff. In his Reply brief, Shehadeh

asserts (without citation to authority) that he is "absolutely

entitled to records concerning disciplinary matters where an

adjudication of guilt on the employee's part was found and a

sanction was imposed." However, Shehadeh has not claimed

that any such records exist, and his FOIA request was not

nearly so limited. Rather, he sought the entire personnel files

of KCSO staff members. We find that the trial court did not

elr in dismissing Shehadeh's broad request for these files.
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fl 61 5. IGA between the U.S. Marshals Service and KCSO

fl 62 The trial courl's final order does not address Shehadeh's

FOIA request for a copy of the IGA between the U.S.

Marshals Service and the KCSO, presumably because

Shehadeh did not

raise the issue in his Response to the Sheriffs motion

to dismiss his complaint.T Nevertheless, putting aside all

questions of forfeiture, we hold that the record in this case

establishes that the IGA was exempt from disclosure. In his

affidavit, Chief Kolitwenzew swore that he was familiar with

the IGA and noted that the IGA contains information that,

if disclosed, would jeopardize facility security and threaten

the safety of KCSO personnel and other federal intnates.

For example, Kolitwenzew stated that the IGA contains

information regarding "security transportation procedures,

intake and exit procedures, custody handoffprocedures, and

chain-of-command structures for the handling of federal

inmates." Kolitwenzew avened that the disclosing this

information to inmates could "deteriorate the safety and

security procedures by allowing inmates access to procedures

developed in conjunction with federal authorities about

the handling and care of federal inmates, which would

'irreparably harm" JCDC security,' jeopardize the safety

of JCDC personnel and other inmates, and "may reveal

observation and investigation techniques shared between

the two agencies." These detailed and specific security

risks, which were not rebutted by Shehadeh's conclusory

counteraffidavit, establish that the IGA was exempt from

disclosure under sections 7(l)(d)(v), 7(1)(d)(vi), and 7(1)(e)

of the Act.S

fl 63 E. Costs

*14 fl 64 Twelve days after the trial court issued its final

written judgment dismissing Shehadeh's FOIA con-rplaint,

and one day before the cor.rrt issued its final written judgement

order, Shehadeh filed a verified n'rotion for costs arguing

that he was entitled to recovel the out-of-pocket costs he

incurred while pursuing his FOIA claitns, including copying

and postage costs, pursuant to section ll(i) of the Act (5
ILCS 140/11(i) (West 2016)). That section provides that "[i]f
a person seeking the right to inspect or receive a copy of
a public record prevails in a proceeding under this Section,

the court shall award such person reasonable attorney's fees

and costs." 1d Because Shehadeh failed to obtain a ruling

on his motion for costs before the trial court entered its final
judgment and before Shehadeh filed his notice of appeal

of that judgrent, he rnay not raise the issue on appeal.

Rodriguez v. Illinois Pri.soner Review Bd., 316111. App. 3d

429,432-33 (2007) (ruling that "it is the responsibility of the

parly filing a motion to request the trial judge to rule on it,

and when no nrling has been made on a motion, the motion

is presumed to have been abandoned absent circumstances

indicating otherwise," and holding that the plaintiffs failure

to obtain a ruling on his motion for default judgment before

filing his notice of appeal "resulted in his abandonment of the

motion and created a procedural default ofany issue related

to that motion for the purpose of appeal"); Jackson v. Alverez,

358 lll. App. 3d 555,563-64 (2005) (holding that a party was

deemed to have abandoned a motion for leave to amend her

complaint by filing a notice of appeal without first ensuring

that the trial court had ruled on the motion for leave to amend).

lT65 F. Civil Penalties

tf 66 Shehadeh also argues that the trial court erred in denying

his claim for civil penalties under section l1(l) of the Act
(5 ILCS 140/11(i) (West 2016). That section provides that

"[i]f the coufi determines that a public body willfully and

intentionally failed to comply with this Act, or otherwise

acted in bad faith, the court shall also irnpose upon the public

body a civil penalty of not less than $2,500 nor more than

$5,000 for each occurrence. In assessing the civil penalty, the

court shall consider in aggravation or mitigation * * * whether

the public body has previously been assessed penalties for
violations of this Act " 1d Shehadeh argued before the trial

court that he was entitled to penalties under this provision

because the Sheriffhad not responded to his FOIA requests

within the 5-day time frame as required by sections 3(d),

9(a), and 9(b) of the Act.9 However, Shehadeh did not plead

facts suggesting that the Sheriff willfully violated the Act

or otherwise acted in bad faith. Accordingly, the trial court

denied his request for penalties.

fl 67 Because the trial court made factual determinations in

considering whether to impose civil penalties, we will affirm
the trial court's decision unless it was against the rnanifest

weight of the evidence. Rock River Tinte.s v. Rock/brd Puhlic

School District 205,20112 IL App (2d) 110879, fl 48. In
this case, the Sheriffproduced all responsive, non-exempted

documents without having been ordered to do so by the trial

court. The trial court's refusal to impose civil penalties based

;:
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entirely upon the Sheriff s alleged violation of section 3(d)'s

5-day deadline, absent additional evidence of willful law

breaking or bad faith, was not against the manifest weight of
the evidence.

be appropriate under the circumstances presented in this case.

Accordingly, the trial court's denial of Shel.radeh's motion for

sanctions was not an abuse of discretion.

*15 fl 68 In an effort to bolster his clairn for civil penalties

on appeal, Shehadeh has submitted documents on appeal

purporting to show that the Sheriffhas failed to properly train

a FOIA compliance officer and has repeatedly violated the

Act in responding to records requests brought by inmates.

Shehadeh did not present any ofthis evidence before the trial

court, and we will not consider it.

1[ 69 G. Sanctions

fl 70 Shehadeh argues that the trial courl abused its discretion

in denying his motion for sanctions against the Sheriff under

Illinois Supreme Court Rules 137 and 219. ln response

to Shehadeh's FOIA request, the Sheriff disclosed all of
Shehadeh's grievances, FOIA requests, and other written

corespondence with KCSO during his incarceration at

JCDC. Some of this correspondence included references to

Shehadeh's medical conditions and requests for treatment.

The Sheriff attached all of the correspondence as an exhibit

to Chief Kolitwenzew's affidavit, which it filed with the

trial court without obtaining an order sealing the filing or

otherwise acting to prevent non-disclosure of Shehadeh's

private rnedical information. Shehadeh sought sanctions

against the Sherifl arguing the Sheriffs disclosure of his

private medical information in a public filing violated state

and federal laws, including "HIPAA" and FOIA. The trial

court denied Shehadeh's motion.

Jl 71 We will uphold a trial court's denial of a motion for
sanctions unless the denial constitutes an abuse ofdiscretion.

Antadeo v. Gaynor, 299 111. App. 3d 696,701 (1998). A
trial court abuses his discretion only where no reasonable

person would take the view adopted by the trial cour1. 1d.

We find no abuse of discretion here. The parties dispute

whether the Sheriffls public disclosure of the corespondence

at issue violated state or federal law. Nevertheless, in response

to Shehadeh's request for redaction of his private rnedical

information from the public record, the Sheriffs counsel

sent Shehadeh a letter informing him that the Sheriff was

"potentially willing to agree to a joint confidentiality order"

if proposed by Shehadeh. Shehadeh declined this offer of
accommodation and instead filed a n.rotion for sanctions.

Shehadeh cites no authority suggesting that sanctions would

n12H. Other arguments raised by the parlies

tl 73 Because we affinn the trial court's dismissal of all

of Shehadeh's claims under section 2-619(a)(9), we need

not address the Sheriffls altemative arguments that disrnissal

was appropriate under section 2-615 or as a sanction for

Shehadeh's history of"harassing and vexatious" conduct. Nor

need we address Shehadeh's argument that the trial court

erred by denying his motion for leave to file an amended

complaint that would have cured the facial deficiencies in his

initial complaint, as this argument responds to the Sheriffs

contention that dismissal would have been appropriate under

section 2-615 (not section 2-619).

n74IJ. Shehadeh's Motions on Appeal

fl 75 Shehadeh filed several motions on appeal, three of
which were taken with the appeal. Shehadeh filed a verified

application for the reimbursement of expenses on appeal

under section l1(i) of the Act. We deny this motion because

the claimant has not prevailed on appeal.

*16 fl 76 Shehadeh has also filed renewed motion for

sanctions against the Sheriffs counsel. (The motion is
styled as a "renewed" motion because we denied his initial

motion for sanctions on appeal). Shehadeh argued that. when

the Sheriffs counsel served Shehadeh with a copy of his

appearance in this court, counsel misrepresented the date

of seruice in the sworn certificate of service by indicating

that the document was served before it was actually placed

in the mail (as proven by the rnetered postage starnp and

by mail tracking information later obtained by Shehadeh).

The Sheriffs counsel states that this was merely a clerical

error. In a letter the Sheriffs counsel previously subnrtted to

the ARRC in response to Shehadeh's request for an .,\RDC

investigation against him, the Sheriffs counsel stated that,

when serving documents that have been electronicallr' filed,

it is his fim's cnstomary practice to serve documents lry mail

after the firm has received file-stamped copies from tht' court.

Shehadeh contends that this proves that the Sheriffs counsel

has a regular practice of falsifying certificates of ser-vrce and

that the Sheriffs argument that the erroueolls date was rnerely



Shehadeh v. Downey, Not Reported in N.E. Rptr. {2020}

2020|L App (3d) '170158-U

a "clerical error" was false. He asks us to sanction the Slreriff s

connsel on that basis.

lf 77 We decline to do so. Contrary to Shehadeh's assertion, the

Sheriffs counsel's letter to the ARDC does not establish that

the Sheriffroutinely and deliberately issues false certificates

of service. To the contrary the Sheriff told the ARDC that

the error in the cerlificate of service at issue was a clerical

error committed by his secretary, who had counsel sign the

certificate of service on the date the appearance was e-

filed and then forgot to change the date of service when

a file-stamped copy of the appearance (together with the

previously-dated certificate of service) was placed in the

mail for service. Counsel did nothing worthy of sanctions.

Shehadeh's motion for sanctions is denied.

fl 78 Finally, as part of a "combined pleading" seeking various

relief, Shehadeh filed a one-sentence motion asking us to have

the aforementioned correspondence containing his private

medical information "deemed non-disclosable, confidential,

and protected from disclosure" pursuant to Illinois Supreme

Courl Rule 201(c) (Ill. S. Ct. R.201(c) (eff. July 1,2014)).

Shehadeh cites no authority in support of this motion other

than a citation to Rule 201(c), which addresses a trial court's

authority to issue certain types of discovery orders. We are

not a trial court, and the public filing of documents disclosed

pursuant to a FOIA request during subsequent litigation of
FOIA claims is not a discovery matter. Thus, Shehadeh has

not submitted any relevant authority supporting his rnotion

to this court. His nrotiorr is therefore denied. As noted

above, the Sheriffs counsel has informed Shehadeh that he is

"potentially willing to agree to a joint confidentiality order"

ifproposed by Shehadeh. Thus, to obtain the reliefhe desires,

Shehadeh could eithel enter into an agreed protective order

with the Sheriff counsel or file a motion to seal the trial court

record.

fl 79 CONCLUSTON

tf 80 For the reasons set forth above, the judgment of the

circuit court of Kankakee County is affirmed. Shehadeh's

motions on appeal for costs, sanctions, and a protective order

are denied.

fl 8l Affirmed. Motions on appeal for costs, sanctions, and a

protective order denied.

Justice McDade and Justice Wright concurred in the

judgment.

All Citations
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Footnotes

1 Shehadeh initially named additional defendants and raised other claims in addition to his FOIA claims, but he voluntary

dismissed all such claims and defendants after the defendants filed their motion to dismiss. All such claims were dismissed

with prejudice. Shehadeh appeals only the dismissal of his FOIA claims against the Sheriff. Thus, throughout this Order,

we identify the Sheriff as the sole defendant and we address only the dismissal of Shehadeh's FOIA claims against the

Sheriff.

2 Shehadeh was serving his federal sentence in a federal penitentiary at the time.

3 The trial court's written order further noted that Shehadeh had "failed to file a counteraffidavit in his response" to the

Sheriffs motion to dismiss "and therefore the evidentiary facts contained within [Chief Kolitwenzew's] affidavit shall be

deemed admitted."

4 ln his appellate briefs, Shehadeh also argues that the Sheriff could have satisfied his FOIA request by "furnish[ing] him

with a data dump from the browser histories for the time requested," which would contain the search engine queries

Shehadeh sought. However, Shehadeh's initial FOIA request did not simply seek the histories on browsers installed on

JCDV computers; rather, he sought search queries that were entered into third-party internet search engines. As noted,

he failed to present any competent evidence rebutting Chief Kolitwenzew's sworn statement that such information is not

kept or maintained by the KCSO.

5 Shehadeh argues that the fact that he obtained a redacted copy of his USMS-129 from the Macon County Sheriff via

a FOIA request defeats the Sheriffs claim that the document was exempt in its entirety. We disagree. Macon County's

failure to assert any particular exemption under FOIA (which may have been the result of an oversight or some other

error) is not at issue in this case. The only relevant issue is whether the Sheriff supported his claims to exemption in this

case by clear and convincing evidence. As noted above, Chief Kolitwenzew's detailed affidavit met that standard.
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7

B

Because we affirm the trial court's rulings that the form was exempt under sections 7(1)(e) andT(1)(b-5), we do not need

to address the court's additional finding that the form was also exempt under section Z(t )(O)(t )(a).
Shehadeh raised the issue for the first time in his "supplemental" objections to the trial court's dismissal order, which he

filed after the entry of the final written judgment order dismissing his complaint.

Contrary to Shehadeh's argument, the fact that he was able to obtain a redacted version of the IGA from the U.S.

Marshals Service does not rebut Chief Kolitwenzew's affidavit or undermine Kolitwenzew's credibility. Whether the federal
government releases the IGA under the federal Freedom of lnformation Act is irrelevant to whether disclosing the IGA's

contents to inmates at JCDC would be detrimental to that facility's security and therefore exempt from disclosure under

section 7 of the lllinois FOIA.

Section 9(a) provides that a public body denying a request for public records under FOIA shall notify the requester

in writing of the decision to deny the request and the reasons for the denial, including a detailed factual basis for the

application of any exemption claimed, the names and titles or positions of each person responsible for the denial, the

requestor's right to review by the Public Access Counselor and his right to judicial review under the Act. See 5 ILCS

140/9(a) (2016). Section 9(b) provides that, when a request for public records is denied on the grounds that the records

are exempt under Section 7 of the Act, the public body's notice of denial shall specify the exemption claimed to authorize

the denial and the specific reasons for the denial, including a detailed factual basis and a citation to supporting legal

authority. 5 ILCS 140/9(b) (West 2016). Section 3(d) of the Act requires a public body to either comply with or deny a
request for public records in writing (in the matter prescribed by section 9) "within 5 business days after its receipt of
the request, unless the time for response is properly extended under subsection (e) of this Section." 5 ILCS 140/3(d)
(West 20'16).
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