#39.220 11/23/77
Memorandum 77-80

Subject: Study 39.220 - Enforcement of Judgments (Redemption From
Execution Sales)
This memorandum provides background requested by the Commission at
the November meeting in connection with the consideration of the staff

draft of the Tentative Recommendation Relating to Redemption From

Execution and Foreclosure Sales of Real Property. A copy of a revised

staff draft of the tentative recommendation is attached, and some of the

revisions are discussed briefly at the end of this memorandum.

Right to Possession

The statutory right of redemption provided by Code of Civil Pro-
cedure Sectlons 700a-707 (copy attached as Exhibit 1) permits the re-
demption of real property and leasehold estates of at least two years'
unexpired term from an execution or foreclosure sale for one year after
the sale. The redemption period is three months where a deed of trust
or a mortgage with a power of sale 1s foreclosed and the property ia
80ld for an amount equal to or greater than the judgment plus interest,
coste, and expenses. See Code Civ. Proc. § 725a in Exhibit 1. There is
no tight of redemption where mortgaged property is sold under a power of
8ale. The purchaser at the sale acquires legal and equitable title,'but
it is subject to a condition subsequent--the right of redemption.

Prior to levy or sale on execution, the judgment debtor's pos-
session may not, of course, be disturbed. Levy on real property is
accomplished by recording the writ with the county recorder; there is no
need to take exclusive possessfon as there 15 where moveable tangible
personal property in the possession of the judgment debtor is to be
levied upon.

From the time of the sale until the expiration of the redemption
period, the debtor or a person claiming under the debtor is entitled to
remain in possession as agalnst the purchaser. See Code Civ. Proc.

§ 706; Peterson v. Jurras, 2 Cal.2d 253, 40 P.2d 257 (1935); First Nat'l
Trust & Sav. Bank v. Staley, 219 Cal. 225, 227, 25 P.2d4 982, 982 (1933).
The purchaser may not interfere with this possession but may seek an
order restraining waste or may recover damages for injury to the prope
erty. See Code Civ. Proc. §§ 706, 745, 746 in Exhibit 1.
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At the end of the redemption period, the purchaser is entitled to
possession. Where there has been a sale under a power of sale in a
mortgage, the purchaser i1s entitled to immediate possession. The right
to possession may be enforced by a writ of assistance, an action to
recover possession, an action to guiet title, or unlawful detainer. See
J. Hetland, Secured Real Estate Transactions § 5.15 {Cal. Cont. Ed. Bar
1974); 5 B. Witkin, California Procedure Enforcement of Judgment § 122,
at 3486 (24 ed. 1971).

Right to Rents and Profits

Code of Civil Procedure Section 707 provides that the purchaser or
redemptioner is "entitled to receive, from the tenant in possession, the
rents of the property sold, or the value of the use and occupation
therof." See Section 707, in Exhibit 1, and the excerpt from Comment,
The Statutory Right of Redemption in California, 52 Calif. L. Rev. 846,
865-69 (1964), in Exhibit 2. The "tenant 1n possession” includes the

Judgment debtor or mortgagor, as well as a lessee of the judgment debtor
or mortgagor. Carpenter v. Hamilton, 24 Cal.2d 95, 100-03, 147 P.2d 563
(1944). Under Section 707, the tenant of a mortgagor is liable to the
purchaser even where the tenant has prepaild the rent to the mortgagor,
assuming that the mortgage was of record before the lease. Harrils v,
Foster, 97 Cal. 292, 295, 32 P. 246 (1893). A receiver may be appointed
for the purpose of collecting rent, as will be discussed below.

Rents and profits received by the purchaser or redemptiomer are a
credit on the redemption price. See Sectlon 707, Otherwise, there
would be a double recovery by the purchaser upon redemption. If the
rents and profits received by the purchaser exceed the redemption price,
the purchaser is not entitled to the excess smount. Christensen v.
Forast, 153 Cal. App.2d 465, 471, 314 P. 746 (1957). If the purchaser
has been 1in possession during the redemption period, the value of the
occupancy is a credit on the redemption price, just as are rents and
profits actually paid. House v. Lala, 214 Cal. App.2d 238, 245-46, 29
Cal. Rptr. 450 (1963) (free use of property is "arguably' profits under
Section 707).

If there is no redemption, the purchaser may retain the rents and
profits received and may attempt to recover the value of the debtor's

occupancy. Correspondingly, in the absence of redemption, a purchaser



in possession would not have to account to the debtor for the value of
the occupancy. Redemption by the debtor terminates the effect of the
sale and the debtor is restored to his estate. Code Civ. Proc. § 703.
Hence, it i3 as if there had never been a sale, and those who have
benefited must account. Consistent with this, if the redemption period
runs without a redemption by the debtor, the sale is final and the
debtor must accoung for benefits receilved from the land which, from the

time of sale, has belonged to the purchaser.

Availability of Receivers
Subdivision 4 of Code of Civil Procedure Sectlion 564 specifically

authorizes the appointcent of a receiver during the redemption period
after an execution or foreclosure sale "to collect rents . . . , and to
expend and disburse such rents as may be directed by the court or other-
wise provided by law." See Exhibit 1. Apparently, a receiver appointed
pursuant to thils provisicn has power only to collect rent from a tenant
of the mortgagor or judgment debtor. See Boyd v. Bennmeyan, 204 Cal. 23,
25-27, 266 P, 278 (1928) (no right to receiver to collect profits to
which purchaser 1s entitled); cf. First Mat'l Trust & Sav. Bank v.
Staley, 219 Cal. 225, 226-28, 25 P.2d 982 (1933) (“scrzuble for rents”
from tenement tenants; receiver iaazppropriate, however, since purchaser-
mortgagee bid entire amount of chligation for property and did not ask
for deficlency judgmant).

Prior to foreclosure of a mortgage, a recziver may be appointed
pursuant to subdivision 2 of Code of Civil Procedure Section 564 where
it appears that the property is grobably insuffilcient security for the
debt. See Hibernia Sav. & Loau Soc. v. Belcher, 4 Cal.2d 268, 271-72,
48 P.2d 68(1935). However, *t appcars that there wust be 2 rents and
profits clause i the mortgage. which giver the —ortgagee 2 lien, In
order for the receiver to be zble to act. Locke v. Klurker, 123 Cal.
231, 235-39, 55 P, 993 {i1898). Even where no foreclosure action is
pending, a receiver may b2 zppointed in an action for specific per-
formance of a rents and profits clause pursuant to subdivision 7 of
Section 564. See J, Hetland, Real Estate Secured Transactions § 5.6
{Cal. Cont. Ed. Bar :974). Afier the exercise of a puwer of sale, a
receiver may be appointed pursuant to subdivision 5 of Section 564 in an
unlawful detalner proceeding to obtain possession of the real property.
Id. § 5.15.



The situation {s ambiguous, but it appears that under existing law
there 1s no general authority for the appointment of a receiver to
collect rent other than during the redemption pericd. Subdivision 3 of
Section 564 authorizes appointment of a recelver "[a]lfter judgment, to
carry the judgment into effect" and subdivision 4 authorizes appointment
in supplementary proceedings. Sectlon 568 prcvides that recelvers have
the power to "receive rents”. Civil Code Section 4380 specifically
authorizes the appointment of a receiver to enforce support orders under
the Family Law Act; however, there Is no mention of rents. In Steinberg
v. Goldstein, 145 Cal, App.2d 692, 699, 303 P.2d 80 (1956), it was held
that the court had discretion pursuant to Section 568 to empower a
receiver to collect rent on equipment leased by a partnership in a
proceeding for dissolution of a partnership. In Bruton v. Tearle, 7
Cal.2d 48, 58, 59 P.2d 953 {1936), a receiver was appolnted to receive
future earnings of z husband to satilsfy a support obligation. In
Hustead v. Superior Court, 2 Cal. App.3d 780, 736, 83 Cal. Rptr. 26
(1969), it was held that a garnishnent of a sublessee could not reach
future rents; there was apparently no attempt to obtain a receiver. The
court gave as the reascon why gernishment could uot rzech future rents
that

the obligation to pay future installments of rent is generally

dependent upon the continuance of possezsion and enjoyment of the

premises, and since 1t caunot be determined prespectively whether
there will be any interference with that possession, the obligation
of the tenant to the landiord falls within tine first category of
cases [contingent debts which may never becorie due and payable] and
cannot he reached by garnishment.
The court's reasoning is inapplicable to collection by a recelver,
however, since there nced bhe no sale of the coutingent debt, but only
collection as long as the posszsgsion and enjoyment ¢f the premises
continue. Garnishment would involve the sale of the right to receive
rent. This rule forbidding garnishment has been criticlzed on the
grounds that, since the landlord's rights may be voluntarily assigned,
they should be subject to being forceably assigned. See Kiug, The
Enforcement of Money Judgments in Califormiz, 11 So. Cal. L. Rev. 224,
231, 233 (1938). The Commission has already dec’dad that future rents

should be reachable by a judgment creditor. Draft Section 705.710

provides for issuance of 2n assignment order to reach rents. In draft



Section 705.310, the Commission has approved the following standard for
appointment of a recelver, which would authorize the collection of rent
in appropriate cases:
705.310. (a) The court may appoint a receiver to enforce the
Judgment where the judgment creditor shows that, considering the
interests of both the judgment creditor and the judgment debtor,

the appointment of a recelver is a reasonable method to obtain the
fair and orderly satisfaction of the judgment.

Levies Involving Leasehold Interests

At the Noveaber meeting, the Commission decided that the 90-day
delay of sale provision should uot zpply to the sale of a leasehold
eatate with less than a two y:ars' unexpired term. The Commission also
discussed the possibility of providing that rents and profits should not
be subject to enforcement of a judgmernt during the 90-day period during
which the sale 1s delayed.

¥hen considering levies involving lesseholds, thres situations
should be distinguished:

{1} Judgment debtor iy lessor. Where the judgnment debtor is the
owner of real propevty which 1s subject tc a lease, the judgment cred-
itor may levy upon the lead and cause it to be sold subject to the
rights of the lessee uunder the lease. Under existing law, the judgment
debtor may redeum thz property from the sale. Durinz the time of re-
demption, the lecses may remain in possession, but the purchaser at the
sale may have a recelver appointed tc collect rents irom the lessee.
The Commission has taolten the position that the right to future rents
should be reachable by recelver or assigunment as discussed above.

(2) Judgment debtor is lessec. The leasehold interest of the
judgment debtor may be levied upon and sold. If the leasehold estate
has an unexplred term of two years or mcre, it iIs subject te the right
of redemption. In theory, a recelver could be appointed to operate a
business conducted on leased premises rather than selling the leasehold
interest outright.

{3) Judgment dchtor is lessee and subiessor. The judgment crediter
may levy upon and sell the leasehold estate as in the second situation
subject, of course, %o the rights of the sublessee, If the sale is
subject to the right of redempiion, the judgment creditor may have a
receiver appolnted to collect rents from the sublessee as in the firat

situation.



Revised Draft of Recommendaticn

The draft tentative recommendation has been revised to incorporate
the decisions made at the November meeting. We have the following

additional comments:

[§ 703,.515] Possession before sale; restraint of waste

The Commission approved this provision in substantially the fol-
lowing form:

[§ 703.515.] Right of possession before sale; restraint of or
damages for waste

[703.515.] (a) Where real property has been levied upon, the
judgment debtor, or a successor in interest or a tenant of the
judgment debtor, is entitlad to the possession of the real property
from the date of levy until tne date of sale.

{b) The judgment creditor may apply on noticed motion for an
order restraining waste and may bring an action for damages for
waste committed between the dats of levy and the sale.

Comment, Subdivision {a) of Section 703.515 makes clear that
the judgment debtor, or a successor Iin interest or a temant of the
judgment debtor, may remain in poscession of the real property
until it is sold. Levy under a writ of execution establishes the
lien of the judgment craditor if an earlier judgment or attachment
lien has not already been oreated, znd notice of levy begins the
running of the 90~day gracze period hefore notice of the sale of
real property on executfon or foreclosure can be given under
Section [703.630{f)]. 1This right of possession iz analogous to the
right of pogsession during the period of redemption under former
Section 706. Sec algo section [703.310] (notice of levy on real
property to be mailed to debtor within 15 days after levy).

Subdivision (b) makes explicit the right of the judgment
creditor tc enjoln waste or seek damoges for waste already com-
mitted. See also Sections 732, ¥45. This right corresponds to the
similar rights applicable during the rodemption periocd under former
Sectlon 706 and Section 732. (f. Mitchell v. Amador Canal & Mining
Co., 75 Cal. 464. 495, 17 P. 246, 257 (1888} (equitable remedy of
injunction and accounting in zctlion by mortgagee against mortgagor's
assignee in possession).

We have not included this provision In the revised draft, however,
because subdivision (a) states what is obvious under existing law and so
ls unmnecessary. There is nc doubt that the possessory interests of the
Judgment debtor or a tenant I3 not disturbed until sale. If needed, a
statement to this effect could be added to 2 Comment, where appropriate.
Subdivision (b) would be a departure from existing law. The provision
represents an over-extension through analogy of the existing law relat-

ing to remedies for waste during the pericd of redemption. See Sections
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706, 732. Present statutes provide no waste remedy for creditors having
only an execution or judgment lien on real property. Accordingly, we

have not continued this subdivision in the draft.

[§ 706.770] Absolute sales
The last paragraph of the Comment to this sectlion has been added to

lmplement a decision made in response to a point made by Professor
Riesenfeld in the memorandum attached to the First Supplement to Memo-
randum 77-40. It is not apparent, however, how the federal exemption
referred to would be affected by the repeal of the statutory redemption
provisions in California. The federal statute examined does not appear

to depend in any way on state redemption provisions.

Regpectfully submitted,

Stan G. Ulrich
Staff Counsel



Memorandum 7750
EXHIRIT 1
STATUTES CONCERNTNG RECEIVERS AND BEDEMPTION

{Code Civ. Proc, Qﬁ 56k, 568, 568.5, TO0s-T707, 725a, 732, 745, 76 and
civil Code § 4380] '

§ 564. Appointment; cases in which anthorlzed

A recejver may be appointed, In the manncr provided in thls
chapter, by the court in which an action or provesding Is pending in
any case in which such court is empowered by law to appoint n re-
celver,

In stiperior courtis a recelvor may be appointed by the court In
which an actlon or prorecding e pending, or by a judge thereof, In
the followlng cases:

1. In an aclion by & vendor to vacate a fravdulent purchase of
property, or by a credlior to subject sny property or fund to his cleim,
or between purtnors or othere Jdntly owning or interesled in any
property or fund, on the application of the paintif, or of any party
whose right to or intersat In the proporty or fund, or the proceeda
thereof, Is probable, and where It s shown {hat the property or fund

i in danger of being lost, removed, or materially indured;

2, In an action by a mortgapee fov the foreciosure of his mort-
gage and sale of {he morigaged property, where it appears that the
mortgapad property 15 in dunger of being Iost, romoved, or materially
{mjured, or thet the condition of the mortgage has not been performed,
and that the properiy s probably ingufficient to discharge the mort-
guge debt;

3. After judgment, to carry the judpment Into effect;

4. After judgmeni, to dispose of the property according to the
Judgment, or to preserve it during the petidency of an appeal, or In
proceedings i ald of executlon, when on execiition has beert reiuened
unsatisfed, or when the judgtment delitor refuses to apply his property
in satisfactlon of the judewment: or sfler sale of rent property under
execution of a fudgment or pursuant to a decrec of foreclostire and saie,
during the period provided by law for the redemntion thereof from
gale, to collect rents thereon, snd o expend snd dishurse stch rents
68 may be divected by the court o otherwise provided by law;

5. 'In the ceses when a corporation Haz been dissolved, or is in-
solvent, or in bmminent doanger of jnsclvency, or has forfelted its
corporate rights:

8. Inan actlon of unlewkul detainer:

T. In al! other cases whiere recelvers hove herotolore been ap-
pointed by the vsages of courty of sgtlty,  (Enacted 1872, As pmend.
ed Stats.1919, ¢. 186, p. 251, § 1; Stris 1933, o 744, n, 1867, § 85a;
Stats. 1941, ¢, 444, p. 1736, § 1)



§ BB8. rowers

Powers or Zecetvers,  The recelver has, under the control of the
Court, power {0 bring eod defend zetions in his own hame, s recelver;
to toke and keep possesslon of the property, 4o receive rents, collect
debte, to compound for snd compromizge the sune, to make transfers,
and generally to do such acls vespecting the property as the Court may
puthorize, (Enacted 1872}

§ B6B.5 males; authority; manner; confirmatien; s redemption

A recelver may, ptrsuant fo an order of the court, sell real or
personal vroperty In his possession ag such receiver, tpon the notice
nhd in the manner prescribed by Iaw for the sale of such property un-
der execution, The sala shall not be foel until confinmed by the court.
Sales mede pursusant to this section shuil not be stibject to redemption,
{Added Btats 1039, o, 374, b, 1705 § 1.}

§ Bom. Absclite saies; property subject o redempilon; certificate of
sale, contents; notice of sdght of redemption; labillty of of.
ficer '

(1} Salen of personal proporty, and of resl property, when the catats
thersty te leas than r lessehold of two vears’ unexpived term, ate abaolute,
15 all othor caves the property fa subject to redemption, as provided in this
chapter. The officer must give to the purchaser a cortifleetn of sale, and
file & duplicate theresf for record 14 the office of the colndy recorder of the
eointy, which sevtificate musi state the dafe of the judgment under which
the srle wes made and the namos of the pairilea thereto, and contaln:

1, A partienlur deseription of the real property eold;

2. The price bid for cach distinet fob or pereel;

8. Tha whole price paid;

4. If the property fg subdect to redemption, the certifieats must so de-
clare, gnd 1 the vedemption can be viferted only in & particalar kind of money
of citrretey, thal feet raust be atelod,

(k) 1f the property ia subiect ko saferintion the officer zhell Inform the
Judgment debtor, by veetifted met! oy personal sesvlee, of his right of re-
demption, Fallere to give 2uck notice within one week witer the sale shali
meke Lo officer Huhls to the judgment debior for aeturl dampges, In addi-

- ton to # penslty of one hundred dollars (2100 '

{Amended by Siate 1071, ¢ 1318, p. 4615, § 2.)



§ 701. Hedsmption: persos entitfed tv; redemtptioners defiued

REat PROPERTY $0 EOLy, RY WHOM IT May BE RROEEMED, Proporty
sold gubject to redemption, us provided | the last section, or eny part
sold separately, may be redeered it the manner beretnaficr provided,
by the followlag persons, or thelr gliccessors in intercst:

1. The Jwdgment debtor, or his suceessor In interest, tn the whole
ar any part of the properiy:

3. A creditor having a lea by fudgment or morigage on the
property sold, o on sottie shave or part thersof, subscquent to thet on
which the property was sold. The persons mentioned in the second
stibdivislon of this section are, in this Chapter, tetmed redemptioners,
{(Enacted 1872.)

§ 702, Redempiton; timey puyreni; dsagreement ay to amounts
proceesdings Tor dulemsnluation; notice and hoavingy cor-
tiflonto

The judgment debtor, or redemutioner, may redeem the property

from the ptrcheser any time within 12 months after the sale oh pay-
‘ing the purchazer the stnount of his purchase, with fwo-thicds of 1
percent per month thereon It additian, up {o the time of redemption,
together with the amount of any wssessment or taxes, apd any réanon-
sble sum for flre ingurance, malatensnees, upkeep, o repalr of the im-
provements upon the property, snd any sum paid on a prior obligation
secured by the properiy to the exient such payiient wes necossary for
the protection of his Intevest, whicli the purchuser may have pald
thereon after purchase, gnd interest on such amounts, and {f {he pus
chuser be also b cveditor, havisg & prior Usn 4o that of the redemption-
er, other than the judgment under which seld purchass wag tmude, the
amount of such lien with Intercst, It judgment debtor, redomptioner,
or tetiant in possession, refuse the right of entry to the purclisser, his
agerit or contractor, Bich furchaser may potition the court, out of
which execution or crder authorizing the sale, wes issued, in the same
manner as heresfiet provided for delerndning the amoint dus to the
purchaser in the event of ¢ dlsypresment, and the court may Issie an
order authiorizlng purcheser, his ggent or contructor, durlog ressonable
hotutrs, to repalr and malntain the promises,

In the cvent there shalf be o disnpreemont betweon the ptirchaser
and redemptloner as {o whether sny sum detnended by the puichaser I8
8 proper charge to be added to the amnount rmguired for sedenption, the
proposed redemiptioter shall thereupont pay o the olivk of the court
out of which exceution, or ordey suthorizing the sale, was issuged the
amount necessary for redemption, less the amuutt In dispite, and vhall
ut the same thns file with sald clerl 2 petitton In writing seiting forth
specltically the item or iteine domended te which he sbjects, togeiher
with hig renson for such obiectons, cnd asbing that such amount be
detormined by the court; said cierk siali thercupon fix & dey, not less
than 5 nor more iben 10 dayvs froin the date of stch filing, for the hear.
Ing of gaid abicctlons; & coby of rald poiltion, togeiber with a notire of
hearing glving the Hme and place thereof, ehall be gervad by the person
soeling redemiption, or his ativrney, ubon the ptirchoser not less thun
two days before the day of hearing; vpon the day fixed the court In
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which the order of sele or eaecutlon was oviginaliy fssued ghall deter
miine, by order duly entered in the minutes of seld eourt, the gmount re-
quired for redemption, elther upon affidavit or evidence satlsfeciory
to the rourt: and when the gmount hiag been ge deternined, in the
event the amount theretofors deposited with the clerk shall be suffl-
clent the same shell be forthwith peid Lo the purchaser upor: hig exectts
tlon of k proper certificate of redemption; in the evenit an additfonnl
amount to that theretofore pald to the clerk Is reguisite, the redemp-
tioher shell forthwlth pey such sdditional smount to the clerk who
shall then pay the whole amount necessury to the purchaser upon his
execution of B proper certificute of redemiption; the cerilficate of re-
demption so lssued muy he deposited wlih the clerk for delivary to the
redetnptioner, or given to ths redemptioticr at the time of paynient.
(Enacted 1872, Az omended Code A 187578, c. 84, p. 96, § 1; Stada,
1895, . 184, p. 226, § 1; Stais 1887, . 44, p. 41, § 1 Stals. 1233, ¢ 911,
p. 2364, § 1; Stats. 1937, ¢, 175, p, 473, § 1; Bata 1037, o 584, p, 1628,
§1; Btats. 1963, ¢. 204, p. 941, § 1.}

§ 703,  Rodemption; procesdings by secord redempiloner; div.
. agrroment s to amonni; sutssguent redompiionsy no-
tioe; miteriiPs dood: oeptilicata
If properly be so redeetned by 4 redemptionar, another redemp-
Honer may, withis 80 days afler the st vedemplion, again redeem it
from the last redemptlonier on prying ihe sim paid o such gt ve.
demption, with 2 pereen? thetzon in addition, and the nmoumt of any
nsgespinent or {axes, nid any reszenebie suwn for fhre Insurahee, melo-
tenance, Upkeep, or repair of any im;ﬁrwnmu; i3 Wpon the groperty, and
any stin padd on a prior chipation serured by the property to the ex-
tent such pavmieni was necessary for the prolgcton of his interset,
which tha last redomntioter may have pald thereon alter the redemp-
tlon by him, with intorest on stieh amournds, and, in additon, the
gmount of sny lens held by such redeoyitloner prior to his own, with
Intereat: but the judement under which the pruperty was gold need not
be o paid us a Hen,  In the event there shell be o dispute or disapree-
ment g to whether any sum demanded Ly the Jast rﬁdt**?‘}]ﬂf:ﬁer fsa
proper charge {o be added to the amount reguived {o be paid by the
gubseguent redemptiones, the emount to be pald shall be determined
in 8 Hke mnnncer ge provided in Sectinn 12 for the determinetion of
such amount I the event of dissgresmtent bebween the arigiml 16~
demptioner and purchoser,

The proporty mey be agabn, ond sy ofton as A redenyptioner s go
dispoged, redeetied from auy previous redemptioner within 60 daye
after the last redemption, on payiag the sim pald on the past previous
redempiion, with 2 porcent thoreon [n addition, tnd the amounts of
any sesessmelits ob taxes, and any ressonable sum for Hre insurance,
maintenance, upkeep, or repulr of any improvements upon the prop-
erty, and eny sim paid on a pricy obilgation secured by the property to
the oxtent stich payinent wes necessary for the proiection of his -
torest, which the last previous redomptioner pald alicr the redemption
by him, with interest thervon, and the amount of eny llens, other than
the judgment tnder which the property was sold, held by the last o
demptioner previous to his own with interent. In the ovent there ghall

i
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be a dispute or dissgreement oy 1o whether any stum demnanded by the
last redemptioner to be sdded 5 the apesunt vequired to be pald by
the subseguent redemplioner, the amount to be pald shall be detes-
mined in a ke manner as provided In Scetlon 702 for the detormina-
tlon of puch amount in the event of disngreement between the orlginal
redemptioner and purchaser,

Wrltten notice of redemptich must L glven to the sheriff and n
duplicate recorded with {he recorder of the coutity, and if any taxes or
gasessments are puid by ths redemptiotcr, or if any sum for five in-
Buranve, mainienance, upkeep, or reprir of any improvernent upon the
property, la pa!d by the redemplloner, ar if any sum Is necessurity paid
by the redemptioner on a prior obllgsation secured by the property, or
if he has of acgulrer gty len other than 1hat epon which the redeomp-
tlon wus made, notice {hereof musi In Hke manney he given to the sher-
§F and recorded with the recotder: and If aueh totice be nof tveorded,
the property tmay be redeemed withoud paying such isx, asscesment,
sim, or teit,

1If no redempifon be nade within 1% mondhs after the rale, the
purchgaer, or his nssignoee, !9 entliled io a convevance; or if so ro-
deamed, whenever 60 days have elapsed and tin other redempilon has
been made, and notlce thereof glven and the tine for redemption hes
‘expired, the last redeinptioner, ot his seslphee, Is cntitled to & shorifP’s
deed: but, o gll cascs, the fudgoont delbtor shall have the entire pe-
rlod of 12 monthy from the date of the =sale to redomn the propesty.

1t the judgment debtor redeern, be must make the same peytents
s ure reguired to effect o redeniption by a redemptioner. 1f the deblor
redeem, the effect of the sale iy terminaied, and he In tosiored te his
ostate. C )

Upon & redemption by the deblor, the pergen to whom the payment
ix made must execute and deliver to him a certificate of redemption,
geknowledged or proved before an of Goer suthotlrod 1o telke acknowi-
edgements of conveymnces of real prapoety,  Sych certiflleate mst be
recottded 1 the office of the recorder of the eotunty In which the nrop-
erty Is sltuated. (Fnacted 1877, Az smended Code Am ARTI-T4, e
383, p, 323, § UT; State.1895, e 164, 4. 726, § 2; Sinis 1897, o, 44, p. 41,
§ 2; Btate1933, o G113, p 2368, § 2 Siate 1957, o 1863, n, 3268, &
10; Stats. 1863, 0, 204, p. 942, £ 20 :

§ 704, Redempilon; persops {o whem payments made; specle
peyrients; fendar
11 CABEY OF HEDEMPFOMN, T WHOM THR JUDGMENTE AKE TO BE
MADE, The payments mentionnd i the lost two sections may be made
to the purchaser or redempiioner, or for blim, to the officer whno made
the snla. When the Judgment wunder which $he sefe has beett made Is
peyable In 8 specified Rind of mobey or currsdey, payrments must be
made {n the same kind ol motey or curseuey, ard o fender of the
money is equivalent to payment. {Enacted 18733
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§ 708, Hedemption; Instrumcats to b producs! by redemptioner

A rederaplioner miust produes to the officer or betson from whom
he sepks to redecm and servs with his hotiee to the shert mekdng the
sale, or his sutceessor in offlon;

1. A copy of the judgment onder which he cluims the right to
redeem, certified by the clerk of the court, or of the rounty whete the
judgment I8 entered; or, If he redeeim tpon & morigage or other lien,
a note of the rovord thereof, certifed by the rovordet;

2. A copy of any assigntaent necessary to csteblish his clatm,
verified by the afMidevit of himself, or of a4 aubsertbing withess there-
to;

3. An pffidavit by himeelf or hls agent, showing the amount
then actunlly due on the Den. {Esseind 1872 As amended Stats.
1809, ¢, 632, p. 967, § 1, Stats 1045, o RER, o, 1526, £ 4.)

§ 708, Waste; restsning uniit expiratiog of redersption tims;
aofy not consldered wastn

UNTiL THE EXPIRATION 0F PEDEMEPTION TIME, COURT MAY &I-
BIRAIN WASTE oN THE PHOPERTY. WiHAT Uonstpeuks waste,  Undil the
pxpirgtion of the {ime allowsd for redemption, the Court may resirein
the commission of wasts on the propoely, by order grantes with or
withotrt notice, o tha appileation of the purchiser or the jJudement
creditor, But it is not swasie for the person in possession of the prop-
eriy at the time of sale, or entitied to possesslon siterwards, during
the pericd allowed for tedemiption, to continue to use it in the same
manner I which it was previcusly tsed; o to use in the ordinary
cotirse of huabandry; or {v make thoe necessery ropdire of buildings
thereon; or {0 use wood or tinber on the propetty therefor; or for
the repelr of fences; or for fuel i his funily, while he oocuples the
property, {Enucted 1872.}

§ 707, 7 Eeuts sud profits rlglts of purchoser sad redemptionors
erndii upon redempllon mottey {o be pald: pocounting

HEnTs Ap shobtes.  The purchager, from the tima of the sule
until & redemption, and a redemptiotor, from the time of hig re-
demption until prnother codemption, is entitled {0 recelve, from the
tepani-in posseseion, the rents of the properiy scid, or the value of
the use and occupation thorenf, Iiut when any tents or profis bave
beent recelved by the judgment oveditor or prircheser, or his or thelr
aaalgns, from the property thue sold preceding such redemption, the
ermotiits of Buch tents snd prodits shell be  eredit upon the redomp-
tion money to be paid; snd I the regenmbioner or fudpment deblor,
before the explrailon of the {ime allowed for such redetniption, de-
naride fn welting of such pinchaser or coaditor, of bis asclgns, 8 wilt.
ten and verifled statement of the amotindz of stieh rents asd proflts
thus recelved, the perdod for redemnption is exieikied five dave after
stich mworn statement s given by such purchaser ot hiy asslgns, to
such redomptionsr or debtar, I such purchaser or hie dssigne shall,
for & period of one month from ond aller sich demand, fall or refuse

-



to pive such statement, such redomptioner or debtor may bring wn
sction in any Court of eompetenst Jurledietion, to eompel an acesunt-
ing snd digclosure of such rests and profite, and antll fifteen days
from and efter the fing) doterminetion of stch action, the right of
tedemption 2 exiended io such redemptioner or debtor, {Enacted
1872.)

§ T2Ba, Morignge or trust decd with powse of sale; partles
eatitted to aue; redemption

The beneficiary or trustes named In o deed of {rust or morigages
nemed in B mortgage with powser of sule tipon real property or any In.
terost thereln to secure & debt or other oblipation, or if thete be a
successor or puccessnes in fnterest of such beneficlary, trustec or
mortgages, then such siccessor or succossors fu Interest, shall have
the right to bring sult to foreelose the setne inn the manner and sub-
ject to the provisions, righte and remedles relating to the forecionure
of n morigage upon mick propecty, except thet real property, when
the estate thereln s more tian g leesehold of two yenrs unexplied
term, sold under o decras In ap setion brought pursuant to this sec.
tlon, may be redromed from such sgle any Ume within three monihs
after the sale in the manner wd ypon the fetms brovided by law for
the redemipiion of real property aold under execiitlon; provided, jtow.
ever, that in any case whereln the property shall be soid for g sum
less then the judgment gupt, o eddition o interest thereon and costs
of action and expenses of sale, the period for redutnption shall ba one
year, {Added Stata 1933, o, 844, n, 31873, § 7. [te-enucted Stats, 1935,
o, 850, p. 180T, § 7. Asomended Siefs 1939, o 5B4, p, 1500, § 1; Stats,
1041, . 446, p. 1738, § 1.}

& 732, wWaste; mattice to actions right of sctlon: irebd: damages

Wagre, actinng ror.  IF a zuassdian, teaunt {or e of years, joint
tenant, or tonant in cotmon of resl property, cammit waste thereon,
any person agerleved by the woste tnay bring an sotion against him
therefor, In which sclion there mey be judgment for treble damages,
{Enacted 1872.)

§ 745. injunction agalnst Injury fo property

WHEN COURT MAY CRANT INJUNCHON: DURING FORECLOSURE;
AFTER BALE ON SXECUTION, BEFORE CoNyveEvancE, The Court moy, by
injunction, on good cause shown, restraln the pacty In possession from
dolng eny act to the Injury of real propecty dirtng the foreclosure
of & mortgage therent; or, alter u gle on execution, before g con-
veyance. (Enacted 1872.)

)~



& 748, Damages for Injury fo properis; rocevery by purchaner
at sxeouition sule

DAMAGES MAY SE BECOVERED FOR INJURY TO THE POSSESSION AFTEH
BaLB, Bre, When real property bns een sold an evecution, the mir
chaser thereof, or any person who may Binve sicecaded {5 bis infereat,
may, alter hls eptate becomes abeolite, recover demnpes for infiury to
the property by the tenant In possesston afier sule, end hefore posses-
glont Is delivered tinder the conveyance. {Enected 1872 .

CIVIL, CODE

8 4380, Methods ]

Any judgment, order, or decree of the court msde or entercd purgy-
ant to this part may bes snforced by the cotirl by suectdion, the sppelnt.
ment of a recelver, contempt, nr by sueh aither order or urders ag the
courd fn its diserellon may Trom Ume to time deoim neccasary.
{Added by Bists. 1870, ¢ & p 706 § i, ureency, off. Jely 4 18%0
Amended by Stale 074, ¢, 1615 . 3337, § & operative Jan, 1, 1578



Memorandum 77-80 Study 39,201

EYHIBIT ¥
[Comment, The Sratutorv Upght of Redemption {n Californd

87 Cal1f. L. Rev. BhG, B65-69 (i96b).1

B. Vaiuc of Use of Progorty During REedenption Period

-

Althuugh the judgment debtor s entiifed io possession during the
period of redemption,*® Section 707 of the Celifornia Code of Civii Pro-
cedure provides that the purchzecr or redempiioner s emiitied to the
rents of the propecty, or the value of 1t vse and accupation, fram the
tenant In possession'™ from the time h purchaser or rcr’!r-mp! nnoy
acquires hia intervst undil he i rede ranq’ trom, Ay TERES or profits o
recelved, however, are o eredit o3 the sinount which must be pmcl in
order to accomplish r subsecvent redempstion, VI the purchaser himsli
tekes possession after the sale hie iz Hable to a subsequent redeenier ar
redemptioner for the value of his ;wn eccupaney.”™ If there s & tenant
on tha. proverty wnder & Jease, he is lisble to the nurc!zzs&r for the rents 1

11# Petersen v, Jurras, 3 Cal. 2d 753, 40 Poad 23? £193%). Eee olso casen rited note

24 riegrd,

Y54 The purchaser bs suiltled o the fale sontal salue of bhe properiy fom whomeve:
b In actual posseanton, Carpentier . Hamdllon, 24 Call 2d 68, §27 P24 563 (15443 (udse
ment debtor hirneelf;; Walker . MuoUusker, 73 Cal, 594, 17 Pae. 723 [1BETY {wheosur
la in actusl poswesston); Walis v, Walher, 3% Call 424 (1889) {ocesonal reprosentative of
decoased mottpager); Shores v, Scptt Biver Co, 21 Ot 3385 (1852 Cpeincipal, U prent
Is in powsession): Knlght v. Trusit, 18 Cal 113 (18613 (fuidor merizagee}: Beselnper v
Grole, 66 Cal. App. 24 947, 151 P2d 469 {1949) fvander), "Fhe aord femant g3 uscd
In section 107 s not ased fa the wpecific sesmse, B3 refertlag o $he relation of landlord
and teratt, but s ensployar| du {bs genetic sense, dndicating nne wiho helds postesdon eof land
by ery kind of MUe" Beombnzer v, Urols, sager at $42, 153 P23 ac 330,

BB Car, Coos Div. Fior, § 107 prevides fur an exte psion of the perivd of rederaption
entil efter wh accobilng ritsaant bo g writien demand oade durtry the pericd of pedomption
by one entitled to redesee,

I ihe rents dorlng the porled of tedemption tacerd the areount ureded lo tedven atd
the judgment delbor o bis cwccessor in Inlzresd tedecss, tie tedeswer, and nof the pit-
chaser, ¢ entitled to the eweess Chilslensen v, Ford, 153 Cel App. id 465, 34 P.od
THe (1957,

118 ouse v, Luts, 214 Cal, Anp, 2d 238, 29 Cal, Mntr. 420 (35637,

it Mupzinger v, Culfrey, 439 Cal. Anp, 010, 121 220 15 (1942).




evien thotgh the rent has hesn propaid to the mortgamor-lessor. M 1 the
morigage was exccuted before the joase, a rentsl pryment pot due until
nfter the sale which covers a period ineluding iime both before and afle
the sale must be apportinned between the mortgagor-lessor™? and the
purchaser at the sale.'® If the lease precedes the mortgage, the interest
which s mertgaged does not include the right io possession of the land
for the term of the lease; {t Is rather the mortpagor's reversion and his
right 1o the rents undec the lease when they become due which are given
as securlty.’® Therelore, il the mortgage #2 foreclosed and the mortgaged

118 —_— o _

N I;l?ris v, Foster, 97 Cal. 391, 37 Par. 146 (i893 {parcheser of & gne-kall interesi
gels one-haif of the rentad; Webster v, Cook, 38 Cul. 422 (18653, Munkel v, Kamborg, 12
Cal. App. 2d 369, 70 P.2d w87 Uigar). . . Kumberg, !

When the rent f to be rald in crops, the desigentod oteps belong 4e he purcheser
nd are trt&tgd av rond, ned we oerope. Shintailie v, Brnk of iﬁly 214 Cai .:H-“ 1 nd
688 1912}, Clarke v. Calh, 141 Cal £95, 54 Par. 78 {16320, This s fo be diefimriishas frons
the usuel cose io which ciajs pre copehiered wa part of the m;]l:* tizzii? -:5 :1“[' o
severed dutfug the perdod of redetplion, they sne auifict m [Eit:;n-si;.'rm Tu.-t-i‘h" B»:':-
entitled to possesston during fhe perind rf o redempilon, Ses ﬂ'-r,s'cmii\-rl ."iih--izlra i‘jni;n:
33 Cal. 2d 212, 20t P2 392 (53499) ; Uleekr v, Cob, g fé{«;!.u v,.H-:;icht«hg i.!Sk(“'ﬂ'
#%, 47 Pac. 48 (1a06) - Swadth, Secprfty Butorests in Erogr, 16 Bagtsng L. ] iSu él?‘-S?
110 Hecker v. Munkell, 77 Cal Ajn 2d 561, 80 0 2d 041 tgsase
120 Qarke v Cabb, 141 Cul S0%, 4 Dye o 'n.amm" ) o
128 See Smalth, axped note 118, ut dnagn. l



jnietest sold prior to the pevmenc of the rent under such a lease, the
entfre rental parment belongs (o the 5?':.5:-211:1*;&":-*'-

A tenant does nrt botome the tenznt of 13";drthlifl by virfue of
the sale, bur reniains the ‘emant of Ty fesser ™ Thus, & problem arises
after the sale and during tie enusufrnhwmﬁuiﬁi%*vuwﬁmgmﬁe%ur
seeks to coltect the payments duy $o bim under (e lease contract, While
the purchase.r is entitled to the rents, he cannot enjoin the mortgagor
from colleciing thenu '™ In prdor to prefect the teniont, who in the abe
sence of interplender Is Hable tu two porsons for the same rent, Sectivn
564(4) of the Californta Cude of Civid Procedute was nmended in 1941
to ellow for the appeinttent of a receiver to collest the renls and io
dishurse them as ditected by the court. Prior to this mmendinent nn
receiver could be obtained for the collection of pept 1

While the availabltity of a4 recolver eased =ha situation where 4 leace
is invelved, the purchaser stii] cannot get a rectiver (o collect the profis,
or to preserve the value of the use by 0 mrr:;;a.kr,-r."-'f“ Although pro-
vision is mede for the enioining o wasts,™" tliere mav be use of the
land by the person In possession pob wmoudting to waste which never-
theirss should be restrained, or g lesst made subiecd 0 8 vecsiver in
order 1o protect the teresis of the purhoeer ¥ Coutls should e allowed
lc exerclze diseretion in de ininz whather an inhimction or & reeciver
hnmﬁmdhymeﬁwwa£mehﬁdﬂmm‘ﬂw Wil the poliey of allowing
the mortgagsr to retaln and wae the Jend should be precerved, such use
should not be permitted jo work 1o the deteiment of the purchaser, who
i3 entltled by law (o the beacholal interest fo (he tand from the time of
his purchuse.

122 Fowler v, Lone Morgage r‘;‘a [ ;\,m t,'ju «E'E? '}"&rc ?19 ’k"l *"

128 MclClntock v, Fowley, 215 Cal, 455, .-“rx Fac, BAY 118301, JF %o denant tald b
lessor beinre he hud acival or consigetive notite of the saly, e apgurentiy would be brid
hatniless, and ihe lessor wlone would be Halle for the reinte received, Title las, & Truw
Co. v. Plennbnghouses, 57 Dol App £55, 30T Pue. 227 {10207,

I Flrat Nat'l "l‘n.z* & Env. Bapnk of San Divge v, Slaley, 219 Tell 228, 2% P.od
b8z (i933),

b6 Hoyd v, Benteyen, 204 Call 23, 260 Pas 238 (393R); Mau. Sedler & Ce v
Kesrney, 143 Cal 06, 1% Proo 411 (0904} Weet v Conant, 100 el 243, 34 P
s 11R93Y.

8 phid.

127 Cay,. Cong Cv. Proc. § 708,

120 Ap exemplz {3 where there are oo on the faod whiDh ave in themarlves Insufficient
te cover the value of {he Use of the furdl, and chere is g threat (st thew will be romoved
by an jnselvent mortgagor amd glven o a thixd jeison. See West v, Copant, 05 Cal,
231, 3 Pac. 707 ley),

The result of the statutes ge Urey aisid st sRew Dhe dodoment defdor or Lis aodpenee
to get olf he cen oul of ike fand Defore he it roquired te Qea W over tn fbe purchaser,
The develnpments {p thly zren may depesd apen whether the court which §s cafled wpon
Lo inletpret the sinluies B detitor oe cediior orlented




The casc of Bessinger v. Grots™ ralses the question of Just how fap
the court will go in Andisg thal picceeds oblaived by the puwrchaser jy
an attempled sale of the purchased land rre rents and profits which can
be used as a set-off against the redemption price. The Bessimper caxc
involved an installment land conlisct entered into during the perdod o
redemption by the purchaset as vendor and the person who was In setua!
possession o the purchased land as vendee. Under the contract the
vendee was to pay the vendor seventy-five dollars pet month until e
total purchase price wus paid, st which time the vendor was tu fransfer
title to the property to the vendee, The court held that the payment
under the contract during the period of redemption were profits from the
Jand, end, therciore, were 4 eredit on the amouat tequired for redemption
by the mortgagor '®

Specifically, the problen is whether the sale of the land by tw .
chaser can be confirnted by the morigagor, or even by 2 redemplioner,
thercby allowing the vendee Lo take nr reialn possession, and entitBng
the morigagor or redempiioney to trest the ameunt received by the pur-
chaser as @ eredit un the tederanfion prise, Any minount over the redemp-
tion price would be the profil of the porson who redeemed, This situation
probably wilt seldom adse, {f the presbective Wyer checks the record,
he will discover that his pruspeative vender has oy o eonditlonal title,
and ¢ is undikely that he will bo willing to pmrchase such an interes,
I the veudes s saisfied with ihe conditionad itk bowevet, the =ale
of such title by the purchaser shorkd Be vegarded as an assipprment of
the certificate of sale, just as In the case of a volunteer redemption.™
The ventdee wouid then stand i the shoes of the purchaser, and wounld

» lable 1o the mortgngar for the tents and profits as & “tepant in
possesston.™? The moertgagor should not bave any chaim to the o
ceeds from sech a fransacton slnce the payvment was for the asslpument
gud not for the use of the lund. Shoilarly, iF during the period of redemp-
ton the purchaser cnters Into a comiract by which he sgrees o sell the
fand vpon his receipt of the cherifi's doeed, nny consideration for such
an agrecment woul! not be {or the use of e Tund, Even {f the purchasct
purported to sell the Jaud ewiripht to a vondee who was unaware that
the purchaser's title was conditiona],™ the mortgagor sheuld pot be

TP 86 Cal, App. 2d YA, 123 Tl 169 V144

168 The court In Persoper skl tha! el the veader wos p feuant I pofeossion Sthe
suins teceived by {the selllig: purchessr) - from bis vendes dering the peeiod of redeaipiiva
consthtuted rents amd profils secedved from 3 Eedant in poscession, oad that thoiefnre
fhet . . . should biwe Fuandshed pleintiff with g vorfed stalement of the amount of 182
amme fd. 2l w45, 153 Poad st 3o

131 See notes 98-19 yepre und atcempanting tesk

13% Sew nole 114 supra and socomiann g seel.

133 The remedy which the vendee tury have apatost the purchast-vendor woud probetlf




aitowed to claim the proceeds of the zale as rents and profits of the fand
since such proceeds ate nut In fact rents and profits but are considern-
tion for the sale.’® Before the mortgapor is allowed to reap the benefits
of the purchaser’s bargain, hie should be made to raise the redemption
money, redeem, and then attempt to ind a buyer for the property. Cer-
tainly nothing stops the mottgagor from contacting the purchaser's poten-
tial vendee and agreeing to sell him the property niier he, the mortgagor,
redeetts,*

In Bessinger the amounts of the instsllment payments may have
been close io the reasonabie rental value of the premises so that in allow-
ing the mortgagor to redeem by paying the difference betweeh the te-
demptlon price and the amount recelved by the purchaser the decision
wotked no injustice. Howevrr, calling any pivments made pursuant to
& purported sale rents and prodts would werk an infusdce because the
sale ptoceeds mre not derived from the wse of the land, but rather are
ronsideration for the transier of the title of the purhaser-vendor, The
vourt should clarify wheder Bessinger Acld thal any contract payments
ere rents and profits or whelliog the Fersiorqer pryments wee called renis
and profits slmpdy because they approxtinated the feasonable renta! value
of the property, I the nessents were curtract payiients 85 such and
net mere rent. the casr should be disepproved in that pertealar.

E]

depend an the tepresertations poade o oy recirding the tie beld by the purchiaer -vendor,
and the forms of the deed whish he was jdven See peneraily & Powstl, Hean PROreery
T w04-11 £19%8); Prosaek, Tomee 897953 (3d ed 1054),

154 ifpents® fa weuslly defined s the consiloaton peid by e lenknt o his temdierd
Iur the uee shd gnjoyment of tha jrod. Bee Jovkuy, Reat Feoseniv 230 (3d od, 1984)5
t Powsrt, Rxat Prorerry § $08 (1950; Saito Hexi Peorsety 35 (1% “Prefits”
as used fn (Gls senee mesns T1he benefth, advantape, or perupkicy gain sotuleg o the
owner o7 cecupsnt of bod from ds actgal use; ss de b famidliee phizse fvenis, imeues,
shd profits.’ 't Brack, bawe Dictowasy (6th od. 1931). See nlio Feople v Gustafsen,
85 Ol App. 24 230, 239, 11T P24 BER, 832 (12

IR0 1y has been pointed cub that ey g practeal met{er ! ihe vendee of the purcheser
ls willlog o accepl the sume =v even slightly Lelter terrs from tha moiigagnr, the
mortgagor could peobably sqore toadlly obials encugh mesey fo eleet & redempiion
end then re-sell fhe propeely o the yendee. ilctiand, #he Califoynde Ldmd CTontract,
48 Carrp, L. Ruv. 725, 152 n 00 (19605

1A% Compare Mice Seat. Awe § 2VALCE2 (1200} whick provides that peyments may
be insde in the purchescr, hin personnl representutives, bie asslgos, Lhe officsr wha tnude
the auls, or the ropisienr in whose office the certificate of sle is recorded.
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TENTATIVE RECOMMENDATIONW

relating to
REDEMPTION FROM EXECUTION AND FORECLOSURE SALES OF REAL PROPERTY

INTRODUCTION

The Law Revision Commission is currently preparing a proposed re-
vision of the laws pertaining to the enforcement of judgments.1 This
tentative recommendation involves one aspect of the overall study--
Judicial sales of real property and redemption from sale. This tenta-
tive recommendation 1s being separately distributed for review and
comment in order to determine the reactlon to these proposals which

represent a slgnificant departure from existing law.

BACKGROUND
Statutory Redemption From Judicial Sales

In California, statutes providing a right of redemption from execu-

tion sales were first enacted in 1851.2 This system, patterned after

1. The full recommendation will be primarily concerned with the gen-
eral laws pertaining to enforcement of judgments contained in Title
9 (Sections 681-724e) of the Code of Civil Procedure. The Commis-
sion 1s authorized to study creditors' remedies in general, and the
enforcement of judgments and the right of redemption in particular,
by 1972 Cal. Stats., Res. Ch. 27, at 3227.

2. 1851 Cal. Stats., Ch. 5, §§ 229-236. Statutory redemption from ex-
ecution and foreclosure sales is currently governed by Code Civ.
Proc. §§ 700a-707.



the provisions of the Field Code proposed for New York,3 has been de-
scribed as the "scramble"” type of redemption.4 Under this system, the
right to redeem 1s afforded the judgment debtor who owns the land, the
successoers in interest of the judgment debtor, and persons holding liens
on the land which are subordinate to the lien under which the sale takes
place.5 Redemption may take place at any time within twelve months
after the sale of the property.6 Redemption is accomplished by paying

the execution sale purchaser or prior redemptioner the amount pald to

3. See New York Commissioners on Practice and Pleading, The Code of
Civil Procedure of the State of Few-York §§ 344-850 (1850), Al-~
though the redemption system proposed in the Field Code was not
enacted in Wew York, it became the prevailing type of redemption in
the United States. S. Riesenfeld, Creditors' Remedies and Debtors'
Protection 150-51 (2d ed. 1975). The California statute in turn
became the model for redemption laws In the western states. See
Durfee & Doddridge, Redemption From Foreclosure Sale--The Uniform
Mortgage Act, 23 Mich. L. Rev. 825, 866 n.923 (1925).

4, See generally, J. Betland, Secured Real Estate Transactions §§ 7.7-
7.19 {Cal. Cont. Ed. Bar 1974):; S. Riesenfeld, Creditors' Remedies
and Debtors' Protectlon 149-54 (2d ed. 1975); 5 B. Witkin, Califor-
nia Procedure Enforcement of Judgment §§ 98-102, at 3464-68 (2d ed.
1971); Comment, The Statutory Right of Redemption in California, 52
Calif. L. Rev. 846 (1964).

5. Code Civ. Proc. § 701l. Creditors entitled to redeem are termed
"redemptioners" by this section.

6. Code Civ. Proc. § 702. A redemption by a redemptioner must occur
within 60 days after a redemption by a prior redemptioner. Code
Clv. Proc. § 703. It has been suggested that these 60-day redemp-
tion periods conceivably may continue to run after the l!2-month
period as long as there are gualified redemptioners prepared to
redeem within 60 days after a prior redemption. See Comment, The
Statutory Right of Redemption in California, 52 Calif. L. Rev, 846,
852-53 (1964},




purchase or redeem the property plus the amount of a prior redemption-
er's lien and specified amounts of interest and other expenses.? Re-
demption by the judgment debtor or a successor in interest terminates
the effect of the sale so that the judgment debtor or successor 1in
interest 1s restored to his esr.ate.8 However, liens which have not been
pald off in the process of redemption reattach,9 and a judgment lien
under which the property 1Is sold reattaches to the extent it has not
been satisfied when the debtor redeems.10 Redemption by a junior lien-
holder has the effect of satisfying the prior lien which 1s a part of
the redemption price and preserving the junior lienholder's security in
the property which would otherwise be lost at the conclusion of the

redemption period as a result of the sale under a superior lien.ll

7. See Code Clv. Proc. §§ 702-703. A person redeeming from the pur-
chaser must pay two-thirds of one percent per month interest. Code
Civ. Proc. % 702. A person redeeming from a redemptioner must pay,
in addition, two percent of the amount pald by the prior redemp-
tioner. Code Civ, Proc. § 703, The other items making up the
redemption price specified in the statute are assessments, taxes,
reascnable sums for fire insurance, maintenance, upkeep, or repair
of improvements on the property, and sums necessarily paid on a
prior obligation secured by the property. Code Clv. Proc. §§ 702-
703. Rents and profits or the value of the use and occupation of
the property may be set off against the redemption price. Code
Civ. Proc. § 707; House wv. Lala, 214 Cal. App.2d 238, 245-46, 29
Cal. Rptr. 450, 454 (1963). Section 702 provides a summary hearing
procedure in the event of a disagreement over the redemption price.
As the discussion in Comment, The Statutory Right of Redemption in
California, 52 Calif. L. Rev. 846, 863-69 (1964), fully demon-
strates, the determination of the redemption price frequently is
not an easy matter.

8. Code Civ, Proc. § 703; Bateman v. Kellogg, 59 Cal. App. 464, 474~
78, 211 P, 46, S51-52 (1922}.

9. Code Clv,. Proc. § 703; Kaiser v. Mansfield, 160 Cal. App.2d 620,
628-29, 325 P.24 865, 870-71 (1958).

10. See Fry v. Bihr, & Cal. App.3d 248, 251, 85 Cal. Rptr. 742, 743
(1970); Moore v. Hall, 250 Cal. App.2d 25, 29, 58 Cal. Rptr. 70, 72
(1967).

11. Bank of America v. Hill, 9 Cal.2d 495, 502, 71 P.2d 258, 261
(1937).



These provislons apply as well to foreclosure sales under a mort-

gage or deed of trust.12 If the property is sold for less than the

amount of the obligation, the redemption period is 12 months, as in the

case of redemption from an executlon sale.

13 If the property is sold

under a deed of trust or a mortgage with the power of sale at a price

sufficient to satisfy the judgment, including interest, costs, and

14

expenses of sale, the redemption period 1s three months. There is,

however, no statutory right of redemption after sale under a power of

sale In a mortgage or deed of trust.15

Where a right of redemption exists, the judgment debtor or a tenant

of the debtor is entitled to remain in possession of the real property

during the redemption period.16 The purchaser 1s entitled to recelve

12.

13l

4.

15,

16.

Subdivision {a} of Code of Civil Procedure Section 700a provides in
relevant part:

Sales of personal property, and of real property, when the
estate therein is less than a leasehold of two years' unex-
pired term, are absolute. In all other cases the property 1s
subject to redemption, as provided in this chapter.

Similar language in the law in effect in 1852 was termed ''inapt"
but found to be sufficiently corprzhensive to apply to foreclosure
sales. Kent & Cahoon v. laffan, 2 Cal. 595 (1852).

Code Civ. Proc. § 725a. Even ii thore is a power of sale in the
mortgage or deed of trust, a morigagee or trustee must follow the
Judicial foreclosure procedures in ovder to be able te obtain a
deficlency judgment for the difference between the fair market
value of the property and the total debt. See Code Civ. Proc.

§§ 580b, 580d, 726; Roseleaf Corp. v. Chierighino, 39 Cal.2d 35,
40, 378 P.2d 97, 99-101, 27 Cal. Rptr. 873, 875-77 (1963).

Code Civ, Proc. § 725a.

Penryn Fruit Co. v. Sherman-Worrell Frult Co., 142 Cal. 643, 645,
76 P. 484, 485 (1904): Py v. Pleitrer, 70 Cal. App.2d 576, 579, 16l
P.2d 393, 395 (1945); Hetland, Land Contracts, in Californla Real
Estate Secured Transactions § 3.7%, at 130 (Cal. Cont. Ed. Bar
1970)}.

Code Civ, Proc. § 706; First VMat'l Trust & Sav. Bank v. Staley, 219
Cal. 225, 227, 25 P.2d 982, 982 (1933).



rent or the value of the use and occupancy of the property from the
17

tenant in possession until a redemption takes place. If the debtor

redeems, rents and profits paid to the purchaser are a credit on the

redemption price.l8 If the purchaser or redemptioner has occupled the

property, the debtor who redeems is entitled to the value of the use and

19
occupancy of the property.

Purpose of Statutory Redemption

The primary purpose of statutes permitting redemption from judicial

sales of real property is to force the purchaser at the sale (almost

20
always the judgment crediter or mortgagee} to bid an amount near the

property's fair value.21 The theory behind permitting other liem credi-

tors to redeem is that the property should be used to satisfy as many

17. Code Civ. Proc. § 707; see Carpenter v. ilamilton, 24 Cal.2d 95,

101-03, 147 P.2d 5613, {1944} ("tenant in possession’ includes
Judgment debtor occupying property during redemption period; Com-
ment, The Statutory Right of Redemption in California, 52 Calif. L.

Rev. 846, 865-69 (1964). A redemptioner has the same rights to

rents and provits from the time such person redeems until a later

redemption.

18, Code Civ. Proc. § 707.

19, House v. Lala, 214 Cal. App.2d 238, 245-46, 29 Cal. Rptr. 450, 454

{1963) (free use of property by judgment creditor is a “profit"
within meaning of Section 707).

20. The defeasible title obtained at a sale subject to redemption, the

lack of notice, and the requirement of cash payment by outside
bidders, while the judgment creditor or mortgagee can bid the

amount of the judgment, are the major factors discouraging bidding.

See National Conference of Commissioners on Uniform State Laws,
Handbook 258-59 (1922); G. Osborne, Handbook on the lLaw of Mort-

gages § 8, at 18 (2d ed. 1970); Durfee & Doddridge, Redemption From

Foreclosure Sale—-The Uniform Mortgage Act, 23 Mich. L. Rev, 825,
832-33 (1925); Hadsen, Equitable Considerations of Mortgage Fore~

closure and Redemption In Utah: A Need for Remedial Legislation,

1976 Utah L. Rev. 327, 535; Note, Redemption From Judicial Sales: A

Study of the Illinocis Statute, 5 U. Chi. L. Rev. 625, 626 (1938).

In a study in New York in 1938, it was treported that, out of 40,853
foreclosures, the mortgagee bld in the amount of the obligation in

40,570 cases. Murray, Statutory Redemption: The Enemy of Home
Financing, 28 Wash. L. Rev. 39, 40 n.13 {1953).

21. See Moore v. Hall, 250 Cal. App. 25, 29, 58 Cal. Rptr. 70, 73

(1967); Durfee & Doddridge, Redemption From Foreclosure Sale--The

Uniform Mortgage Act, 23 Mich. L. Rev. 825, 839-41 (1925); Comment,
The Statutory Right of Redemption in California, 52 Calif. L. Rev.

846, 848 (1964},



creditors as possible.22 If the property is valuable enough, subordi-
nate lienholders are enabled to protect security that they would other-
wise lose.23 Statutory redemption also has the purpose of giving the
debtor another chance to save the property by refinancing or otherwise
finding assets gufficient to pay off the debt.za

It 1s impossible to assess with certainty the actual effect of
statutory redemption. The states are almost evenly divided between
those which permit redemption from execution or foreclosure sales and
those which do not;25 however, there do not appear to be any studies
comparing the results In redemption states as opposed to nonredemption

states. It is certain that very few redemptions take place.26

22. 5, Riesenfeld, Creditors’ Remedies and Debtors' Protection 149 (24
ed. 1975),

23. See Comment, The Statutory Right of Redemption in California, 52
Calif. L. Rev. B46, 848 (1984).

24. See G. Usborne, Handbook on the Law of Mortgapes § 8, at 17-18 (2d
ed. 1970); Durfee & Doddridge, Redemption From Foreclosure Sale—-
The Uniform Mortgage Act, 23 Mich. L. Rev. 825, 839 (1925). The
one-year redemption pericd has been termed a "farm mortgage propo-
sition . . . based on the allowance to the mortgagor of possession
of his farm for another crop vear after default, to see if condi-

tions will not better and he be able to save the farm." Natilonal
Conference of Commissicners on Uniform State Laws, Handbook 270
{1922).

25. See G. Osborne, Handbook on the Law of Mortgages § 307 (2d ed.
1970); 5. Riesenfeld, Creditors' Remedies and Debtors' Protection
150-51 (2d ed. 1975). Although there are some exceptions, redemp-
tion states usually permit redemption from both execution and
foreclosure sales. Of the 27 states permitting redemption from
execution sales, five permit only the judgment debtor to redeem,
three permit redemption by the debtor and by creditors in order of
priority, 13 provide "scramble" redemption, and six have some other
variation. Among the states without redemption are Tlorida, Geor-
gia, Missouri, Mew Jersey, Wew York, Ohlo, Pennsylvania, Texas, and
Virginia. Approximately 17 states have neither redemption nor any
other special provisions designed to prevent sacrifice sales of
real property,

26. G. Osborne, Handbook on the Law of Mortgages § 8, at 18 (2d ed.
1970); Brodkey, Current Changes in Illinois Real Property Law, 10
DePaul L. Rev. 567, 578 (1961} (fewer than one parcent of fore-
closed properties are redeemed): Murray, Statutory Redemption: The
Eneny of Home Financing, 28 Wash. L. Rev. 39, 42 n.25 (1953) (re-
porting a 1938 study showing that, out of 22,000 properties fore-
closed, only 204 were redeemed); Prather, Foreclosure of the Secur-
ity Interest, 1957 U. I11. L. F. 420, 432, 452; Stattuck, Washing-
ton Legislation 1961--Real Property Mortgage Foreclosure~--Redemp-
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RECOMMENDATICNS

The Commission has concluded that statutory redemption from execu-

tion and foreclosure sales has falled to achleve its purposes. The very

existence of the ripht of redemption operates as the greatest impediment

to the achlevement of the primary purpose of obtalning a fair bid at the

sale because the purchaser can ounly obtain title which is defeasible for

another year.27 The right of redemption thus makes

"sacrifice'’ sales

27.

tion, 36 Wash. L. Rev. 239, 309, 311 n.3 (1961) (reporting a four-
year study showing that, out of 276 foreclosures, one redemption
was made by a mortgagor and two by viher persons). The records of
the San Francisco Sheriff's Department Irom mid-1970 through mid-
1975 show that there were three redemptions out of 86 sales of real
property. Letter from Carl M. Olsen, County Clerk, City and County
of San Francisce (Qctober 20, 1975) (on fiie at office of Califor-
nia Law Revision Commission). It 1is interesting to note that one
commentator has argued that, if the redemption statute works prop-
erly, there will be no redemptions because the possibility of &
redemption acts as a threat to coerce adequate bids at the sale.
See Note, Redemption From Judicial Sales: A Study of the Illinois
Statute, 5 U. Chi. L. Rewv. 625, 627 (1938), However, for redemp-
tion to work in this model fashion, the complicated scheme would
have to be understood by the parties involved, there would have to
be adequate notice, and potential redeemers would have to have
adequate resources so that they can make the threat of redemption
meaningful.

The commentators are nearly unanimous in recognizing the drastic
effect the nature of the title obtained at a sale subject to re~
demption has on bidding. See G. Osborne, Yandbook on the Law of
Mortgages § 8, at 19 (2d ed. 1970); Carey, Brabnec-Smith, & Sulli-
van, Studles in Foreclosures in Cook County: II. Foreclosure Meth-
ods and Redemption, 27 I1l. L. Rev. 385, £i5 (1933); Durfee &
Doddridge, Redemption From Foreclosure Sale--The Uniform Mortgage
Act, 23 Mich. L. Rev. 825, 841 n.51 (1923) (Redemption "certainly
caps the wall we have built to keep the piLblic away from the public
sale. The best market for land is fcund among those who desire it
for immediate use, and to them, obviouvaly, the redemption feature
is prohibitive."}; Madsen, Equitsble Considerations of Mortgage
Foreclosure and Redemption in Utan: A Need for Remedial Legisla-
tion, 1976 Utah L. Rev. 327, 353 (The "statutory right of redemp-
tion in reality tends to depress foreclosure sale prices and to
create other inequities.'); Madway & Pearlman, A Mortgage Foreclo-
sure Primer: Part III Proposals for Change, 8 Clearinghouse Rev.
473, 478-79 (1975) ("Protecting the title of the bild purchaser and
eliminating post-sale redemption rights . . would meet one of the
major objections of mortgagees because these practices tend to
depress foreclosure sale prices gipnificantly."):; Murray, Statutory
Redemption: The Enemy of Home Financing, 28 Wash. L. Rev. 39, 40
(1953) ("A person's desire for a particular piece of property would
have to be very strong to cause him to bid for it, as he knows he
is buying a mere expectation. Public participation at the sale was
one of the chief benefits that was expected to follow when foreclo-
sure by judiclal sale was first orginated, but it is clear that

-7-



even more sacrificial. There are, no doubt, exceptional cases in which
the purchase price 1s oppressively low and in which the debtor manages
to obtain the money necessary to save the property. The Comrlssion is
not of the opinion that the protection afforded by the right to redeem
in thege exceptional cases justifies the detrimental effect of the
existence of the right to redeem in most other cases.

Accordingly, the Commlssion recommends that the statutory right of
redemption be eliminated. Flimination of redemption will remove the
greatest obstacle to obtaining a fair price at an execution or foreclo-
sure sale of real property.

The Commission recognizes, however, that a hurried, forced sale of
real property may result in a depressed price despite the sale being
made absolute. Consequently, a 90-day grace period should be provided
between the time when notice of a levy of a writ of execution 1s given
or service of an order of sale is made and the time when notice of sale
is first given.28 This 90-day period is analogous to the three-month

period afforded the mortgagor or trustor for the purpose of curing the

default under a mortgage or deed of trust containing a2 power of sale.29

long redemption statutes have eliminated this benefit.”); Prather,
Foreclosure of the Security Interest, 1957 U, I11. L. F. 420, 432
("When {the redemption period] is added to the period required to
foreclose, the period of suspense in times of economic uncertainty
can become an almost intolerable burden.™); Shattuck, Washington
Legislation 1961--Real Property Mortgage Foreclosure--Redemption,
36 Wash. L. Rev. 239, 309, 310-11 (1961} {'Persons interested in
buying land are not attracted to the sale. . ., . The most they can
acquire is a chance. Bildding is stifled by the risk, however
remote, of redemption.”); Commant, The Statutory Right of Redemp-
tion in California, 52 Calif. L. Rev. 846, 848 (1964) (The “condi-
tional title is not attractive to investors.”}. It is interesting
to note that the commentary following the redemption provisions in
the Fleld Code, which served as the model for the California stat-
ute, questions whether redemption affords any benefit te the debt-
or. New York Commissioners on Practice and Pleading, The Code of
Civil Procedure of the State of New-York 359 (1850).

28. At least 20 days' notice of sales of real property is required by
subdivision 3 of the Code of Civil Procedure Section 692. Hence,
under this proposal, the property could not be sold sooner than 110
days after notice of levy of executlon is given to, or an order of
sale is gerved upon, the judgment debtor.

29, Civil Code § 2924.



During this time, the judgment debtor may refinance the property in
order to pay off the lien under which it would otherwise be gold, sell
the property privately subJect to wvalid liens 1n order to realize a
higher price than would be obtained at a forced sale, or acquiesce in
the judicial sale but seek potential buyers by advertising and personal
contact.

The delay of sale provision should not apply to leasehold estates
with less than two vears' unexpired term at the time of levy. This
exception is consistent with existing law which provides that sales of
such interests are absolute {(not subject to redemption) and which pro-
vides no delay of sale.30

The proposed scheme should better achieve the maln purposes of the
tedemption statute--to obtain a hipher price at executlon and foreclo-
sure sales and to provide the debtor with an copportunity to retain the
property. The proposal would benefit judgment creditors and mortgagees
gince they would have to walt only 90 days rather than a year before
receiving satisfaction in the amount of the value of the property.
Junior lienholders may protect their interests by redeeming from the
superior lien before the property is sold.31 The proposal would also
eliminate the speculative aspect of current law which results from the
fluctuation in land values during a year's time. The proposed statute
would balance the interests of both debtor and creditor and has the

added virtues of being simple to understand and easy to administer.32

30. See Code Civ. Proc. § 700a.

31. Civil Code Section 2904 provides:

2904, One who has a lien inferior to ancther, upon the
same property, has a right:

1. To redeem the property in the same manner as 1ts owner
might, from the supericr lien; and,

2. To be subrogated to all the benefits of the superior
lien, when necessary for the protection of his interests, upon
satisfying the claim secured thereby.

32. Indiana recently enacted a statute providing a six-month delay of
execution sales coupled with an upset price of two-thirds the
appralsed value of the property. Ind. Code Ann. § 34-1-37-1, T.R.
69{a) (Burns 1973). One commentator suggested in 1938 that Cali-
fornia substitute a grace period of a year for the one-year redemp-
tion period. King, The Enforcement of Money Judgments in Califor-
nila, 11 So. Cal. L. Rev. 224, 228-29 (1938).

-9u



In the course of preparing this recommendation, the Commission con-
sidered several other alternatives to statutory redemption--most impor-
tantly, requiring court confirmation of sale,33 fixing an upset price,ah
allowlng advance bidding,35 and ertending antideficlency legislation to
cover execution sales.36 Although some of these options may be prefer-
able to statutory redemption g8 it exists in California, they have thelr
own drawbacks that are avolded in the proposed statute. Generally
speaking, these alternatives would require a court hearing 1in every
cagse, thereby increasing the expenditure of time and resources by the
parties and the judicial system. The Commission 1s mindful of the fact
that the costs incurred in such additional proceedings would also be
borne by the judgment debtor and ultimately by borrowers and consumers
in general. The proposed statute is most 1likely to forward the inter-

ests of both debtors and creditors.

33. Court confirmation, in the absence of an upset price feature, would
be intended to protect against oppressively low sale prices. It
does not appear that any state provides for court confirmation of
execution sales without combining 1t with an upset price or advance
bld procedure. In California, Code of Civil Procedure Section
568.5 provides for court confirmation of sales by receivers. There
is no right of redemption after a sale by a receiver. Code Civ.
Proc., § 568.5.

34, Five states have a procedure for appraising the property and set-
ting an upset price, usually two-thirds of the appralsed value.
E.g., Ohioc Rev. Code Ann. §§ 2329.17, 2329.20 {Page 1954). Cali-
fornia law provides an upset price of 80 percent of the apprailsed
value in private probate sales by an executor or administrator.
Prob. Code § 784, Appraisals are a matter of course in probate for
tax purposes but would be an additional expense in execution and
foreclosure sales.

35. Only North and South Carolina provide for continuing an execution
gsale so that the judgment debtor may find a buyer who will pay a
specified amount over the last bid. N.C. Gen. Stat. §§ 1-339.64 to
1-339.68 (repl. vol. 1969); S.C. Code § 10-1770 (1962). California
law provides for advance bids at private partition and probate
sales. Code Civ, Proc. §§ 873.730, 873.740; Prob. Code § 785.

36. Pennsylvanla requires the judgment creditor to petition the court
within six months of an executlon sale to fix the fair market value
of the property if the price obtalned at the sale is insufficient
to satisfy the judgment. Satisfaction is granted to the extent of
the fair market value of the property. If a petition is not timely
filed, the debtor 1s released from liability. Pa. Stat. Ann. tit.
12, §§ 2621.1-2621,10 (1967). Kansas also permits the court to
credit the failr market value of property on the judgment. Kan.
Stat. § 60-2415(b) (1976). California's antideficiency legislation
applies only to foreclosures under mortgages and deeds of trust,
Code Civ. Proc. §% 580b, 5B0d, 726.
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PROPFOSED LEGISLATION
The Commissien's recommendation would be effectuated by enactment
of the following provisions, to be included in the forthcoming Tentative

Recommendation Relating to Enforcement 9£_Judgments:3

37. Section numbers in brackets in the proposed legislation are refer-
ences to sections in the forthcoming comprehensive recommendation.
Where appropriate, corresponding provisions of existing law are
cited. Matter in the proposed legislation unrelated to the subject
under consideration in this recommendatlon has been omitted.
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968/607
{§ 703.630.] Notlce of sale
[703.630.) (a) Before property levied upon may be sold, the levy-

ing officer shall give notice of sale as provided in this section.

(b) The notice of sale shall be in writing, shall describe the
property to be sold, and shall state the time and place of sale. Where
an interest in real property is to be sold, the notice shall describe
the real property by giving its street address or other common desig-
nation, 1f any. If a legal description of the real property is given,
the validity of the notice 1s not affected by the fact that the street

address or other common designation given is erromneous or omitted.

(f) If an interest in real property is to be sold, not less than 20
days before the date of sale, notice of sale shall be given as provided
in this subdivision. HNotice of sale of an interest in real property,
other than a leasehold estate with an unexpired term of less than two
yvears at the time of levy, may not be given until after the expiration
of 90 days from the date notice of levy was mailed to the judgment
debtor. UHotlce of sale shall be posted (1) in one public place in the
in which where the interest in the real property is to be sold, if it is
to be sold in a city or, 1f not, then in one public place in the judi-
cial district in which the interest in the real property is to be sold
and (2) in some conspicuous place on the real property. A copy of the
notice shall be published once a week for the same period in a newspaper
of general circulation published in the city in which the real property
or a part thereof is situated if any part thereof is situated in a city
or, if not, then in a newspaper of general circulation published in the
judicial distriet in which the real property or a part thereof is situ-
ated. If no newspaper of general circulation is published in the city
or judlecial district, a copy of the notice shall be published for such
time in the county iIn which the real property or a part thereof is
situated. Neot less than 20 days before the date of sale, notlce of the
sale ghall be malled to any person who has requested notice pursuant to
Section {702.270, to replace Section 622a)] and to persons holding
interests recorded in the office of the county recorder, and shall be
delivered personally to the judgment debtor or mailed to the judgment

debtor at the judgment debtor's business or residence address last known

]2~



to the judgment creditor or mailed to the judgment debtor's attornaey.
As used in this subdivisioun, the term "newspaper of general circula-
tion,” has the meaning provided in Article 1 (commencing with Section
6000) of Chapter 1 of Divison 7 of Title 1 of the Govermment Code.

(g) In additlon to the notice required by this section, the judg-
ment creditor may advertise the sale in the classified or other adver-
tising section of a newspaper of general circulation or other periodical

publication.

Comment. Subdivisions (a} to (f} of Section [703.5630] are similar
1n substance to the first three subdivisions of former Section 692.

The second sentence of subdivision (f) has the effect of delaying the
sale of interests in real property (other than leasehold estates with
unexpired terms of less than two years at the time of levy) for 90 dayvs
in addition to the period provided for notice of sale.

Subdivision (g) is new. It provides for the publication of ad-
vertisements concerning the sale of the property in other periocdicals.
Such notice would be particularly appropriate where certaln types of
property with a speciallzed market are to be sold, such as stamps,
colns, and rare books., Reasonable expenses of advertising in this
manner are a collectable cost under Section 1033.7. Subdivision (g) is
permissive, not restrictive. The judgment debtor may also desire to
advertise the sale.

The provisions of this sectlon pertaining to sales of real property
also apply to sales pursuant to foreclosure judgments. Sectlon 726.

968/615
[§ 703.770.] Absolute sales
[703.770.) A sale of property pursuant to this article is ab-

solute.

Comment. Section [703.770] supersedes the first sentence of sub-
division (a) of former Section 700a which made absolute only sales of
personal property and of leasehold estates with unexpired terms of less
than two years. Section [703.770] reflects the repeal of the statutory
right of redemption from execution and foreclosure sales. See former
Sections 700a-707. Sales of interests in real property (except for
leasehold estates of less than two years' unexplred term at the time of
levy) are delayed 90 days. See Sectlon [703.630{(f)]. This 1s done in
order to provide an opportunity for the judgment debtor to redeem the
property from the judgment creditor’'s lien before sale or for the judg-
ment debtor and judgment creditor to advertise the sale and give notilce
to potential buyers. See Civil Code § 2903 (equity of redemption); Code
Civ. Proc. § [703.630(f)].

This provision making all sales absolute 1s not intended to elimi-
nate the equitable right to redeem from defective execution and fore-
closure sales. 5See Odell v. Cox, 151 Cal. 70, 90 P. 194 (15%07) (grossly
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inadequate price and excusable ignorance of levy and sale); Smith v.
Kessler, 43 Cal. App.3d 26, 31-32, 117 Cal. Rptr 470, _ (1974) (gross-
ly inadequate price and manifest unfairness).

The elimination of the statutory right to redeem does not affect a
right to redeem afforded by federal law. 5See, e.g., I.R.C. § 6337 (120~
day redemption period after sale of real property to collect federal
taxes}.
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