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#65,25 8/5/70
Memorandum TO-T2

Bubject: Study 65.25 » Inverse Condemnation {Water Damage)

As Memorsndum TO-100 indicates, water damage 1s the most important
aspect of inverse condemnation and the Commisaicn has given water damage
a top priority.

The background research study by Professor Van Alstyne, published
in the Hastings Law Jouraal, is attached. You should read this study
with care. It is very difficult reeding. The siaff has found that the
more familiar we become with the problems involved in wa.iaer damage the
more we recognize the quality of the study. The study contains so much
information that it is difficult to grasp and keep its contents in mind
with merely one reading. We suggesi that ¢ven theee Lommissioners who have
previocusly read the study read it again.

During 1969 and early 1970, the Commission worked on & tentative
recommendation on water damage and interference with land stabllity.
{Only water damage is considered in this memorandum.) Basically, the

tentative recommendation adopted the view that, When a water project

causes damage %o & person that gthervise would not have gecurped, tlle cost of the

damage is Dbetter imposed on the persons benefited by the water project
than on the person damaged., However, if the person damaged is also
bansfited by the water project, the banefits must be offset against his
damages, Ip other words, he is to be Just as well off as he would have
been had the prgject not been constrycted; he 1s not tg be avarded damages
except to the extent that he is worse off. Also, the persom auffering
the damages is required to teke reasonable gteps avallable to him to
minimise er prevent the demsge caused or imminently threstened by the
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improvement. The tentative statute dces not deal with the problem whether the
improvement mist be designed to handle the 25-year, 50-year, 100-year, or
1000-year flood. In other words, it does not deal with the problem whether an
improvement must be designed to handle a situation that can be expected to
occur only once every 50 years or cnly once every 100 years.

An initlal distribution of a tentative recommendation wae made to &
selected group of public emtitlies. The reaction was that it would be undesir-
able to impose different standards for public and private improvements. This
was coneldered undesirable since in some situations where a public improvement
and a privete improvement jointly cause water damage only the public entity
or the private improver would be liable and the other improver would be irmmne.
The public entity would be liable when its improvement caused damage but would
be unable to recover from a private improver whose improvement caused demage
to the public entity under similar ecircumstences. Accordingly, it appears
that an attempt should be made to draft legislation that applies uniformly te
all persons--both public and private--whose improvements cause water damage,

After the March 1970 meeting, the tentative recommendation (copy
attached) was distributed to about 20 persons and organizations (persons who
receive all material prepared for Commission meetings) for comment. We
received comments from a number of state agencies and the commenis are
attached as exhibits to this memorandum.

We requested comments on the following guestions:

1. Do you believe leglslation is needed to provide riles
governing liabllity for water damage of public entities or private
person or both?

2., Is the general approach of the tentative recommendation sound?
If not, what approach do you recommend?
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3. VWhat exceptions to the general rule of liability do you
recommend ?

4. Should the rules relating to water damege be made equally
applicable to private persons? If not, what differences do you
recommend?

5. What procedural provisions {such as provisions relating
1o the computation of interest, filing of claims, statute of limi-
tations, and the like) do you recommend, if any?

The letters we received for the most part directed themselves to
answering these questionas. We do not believe it would be especilally
helpful to discuss them in detail. They indiecate that legislation
would be helpful for clarificetion if nothing else but that the suggested
approach in the tentative recommendation (lisbility without fault) is un-
sound and that effcrts should be made to decrease the liabllity of public
entities for water damage through both substantive and procedural changes.
Generally, the sc-called "reasonableness" approach to liability was sugges-
ted. This approach is viewed by the persons commenting as basically a
fault approach~-failure to heve & reasonable plan or design. (Actual;y,
one reason that these cases are based on inverse condemnation rether
than tort is that the plan or design immunity precludes tort liability.)

The staff beiieves that inverse condempmation liability ie not the
same as tort liabllity. Inverse condemmation liability is not based on
fault. It is based on the concept that you cannot take or damage a
person's property for a public use and not pay him for the damege. In
cther words, you cannot construct a flood control project to protect many
perscns and fail to compensate the person whose property the project
damages. The cost of the project inecludes not only the cost of cone

structicn but alsc the damege it will cause. The inverse condemnation



policy question is whether the cost in terms of damsge is toc be imposed
on the individuals who own the damaged property or is to be spread over
the persons vho are benefited by the project. Fault as such is not &n
issue.

The staff believes that the approach of the tentative recommenda-
tion is sound. Perhaps the addition of immunity for damege resulting
from an "act of God" in terms of an event that could be expected to
occur only once every 50 or 100 years might be included in the statute
or perhaps scme more general immunity elong these lines might be in-
cluded. Perhaps such a provision could be phrased in terms of reascna-
bleness taking into account the cost of protecting against the 50-year
flecod and the extent of the damage likely to result from such a flood.
The theory of such en exception would be that there is no taking or
danmeging for public use in such a case--the taking or dameging is
caused by an act of God. Some of the procedurel changes suggested in
the letters might be mede. The plaintiff might be reguiied 1o establish
as part of his case that the damsge would not have occurred had the im-
provement not been constructed. Perbaps specisl immmmity provisions
dealing with particuler types of situations could be added. For
example, the improver might be given an impunity for damege from flood
waters if the public entity acted reasonebly in releasing the flood
waters.

The suggesiion of the public entities is to adopt the consult-
ant's "risk analysis" approach to inverse liability. See discussion

on pages W87-516.
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The staff believes that the Commission should - reexamine the approach
to water damsge at this point and determine what approach should be taken
in the future. ©5Should the statute apply to both publie end private im-
provers? Should we attempt to find & consultant to fully explore the
law relating to liability of privete persons for water damage? Should
we continue with the approach of the tentative recommendation and
attenpt to develop additicnal limitations on liability?

In preparing for the meeting, we suggest that you first read the
attached background research study, then the attached tentative recommen-
daticn, and finally the letters from the various state agencles commenting
on the tentative recommendation. We will cconsider the letters in detall
at subsequent meetings. Alsc ettached ie a copy of Memorandum 69-13hL,
prepared by the staff to review exilsting law, the changes that would
be accomplished by the recommendation, and the inconsistencies that
would result in the treatment of private and public improvers.

Respectfully submitted,

John H. DeMoully
Executlive Secretary
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.
\OF CAUFORNIA—BUSINESS AND TRANSPORTATION AGENCY RONALD REAGAN, Governc:
SPARTMENT OF PUBLIC WORKS

N 31
EGAL DIVISION ,
130 M STREET, SACRAMENTD $5814 g

June 9, 1970

Mr. John H. DeMoully

Executive Secretary

California Law Revision Commission
Stanford University

Stenford, California 94305

Dear Mr. DeMoully:

By your Letter of Transmittal of March 13, 1970, you solic-
ited comments on the tentative recommendation relating to
inverse condemnation liability for water damage. You asked
that it be sssumed that the recommended rules would be made
equally applicable to private persons.

Qur comments are, therefore, based on this assumption and
will follow the questions set forth in your letter.

1) Do _you believe legislation is needed to provide
rules governing tiabliity for water aamege of public entities
or private persons or both?

It 1s our bellef that the existing rules, bdoth in
their effect on public entities and private persons, have
not proved adequate primarily bvecsuse of uncertalnty as to
what the existing rules are and ag to what factors should
appropriately be considered in determining liability in a
given situation. 1In addition, with regard to goverrmental
activitles, there is a definite need to provide statutory rules
which will recognize that public agencies undertaking public
improvement, are not Insurers of all possible damage which may
be Iinfluenced by such work. This is partlcularly irue of
flood control projects. The Commission's consulitant, Professor
Arvo Van Alstyne, recognized this need. (Van Alstyne, Inverse
Condemnation: Unintended Physical Damage, 20 Hastings Law
Journal B3I (1969} at 502.) The Legislafure has also recog-
nized this need and Senste Resolution No. 80, Stats. 1965,
Chap., 1301, specifically directs the Commission to include in
its study a consideration of lisbility for inverse condemna-
tlon resulting from flood control projects noting:

"The study of this topic is necessary because
ef the magnitude of the potential liabillty for
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Inverse cordemnation under recent decizions of the
California courts.,”

2} 1Is the gensral approach of the tentative recommends-
tion sound? TT not, whel approach do you recommend.

In our view, the genersl appreach is not sound. The
tentative recommendation provides for a rule of strict liabil-
1ty which runs counter to the conclusions of the Commission's
consultant and which certainly was not envisioned by the
Legislature in Resolution No. 80. We have already provided
the Commlission with our views on this general approach as it
affects public entlities by our letters of September 4, 1969
and September 29, 1369.

We additionally believe that strict 1lisbillty would
not be a sound approach -- even if it were applicable to
private persong and public agencies a&like. The history of the
development of water law throughout the country reflects a
need to avold any hard and fast absolute rule ~-- whether it
be one of strict liability or complete immunlty. Those
states -~ including California -- which initially attempted
to lay down conersie ruies regarding interference with weters
were only later faced wlith the prospect of reanalyzing and
modifying these rules to provide for the equities of particu-
lar situations. As & consequence, the trend has been to
sbandon the o0ld inflexible rules in favor of less rigid rules
which permit a broader consideration of the equitable factors
present in any factual context. We believe this result 1is
inevitable and leads to the only practical solution., As
pointed out in Keys v. Romiey, ©4 Cal.2d 396, at 408-9:

"...no rule can he applied by a court of Jus-
tice with utter dlsregard for the pecullear facts
and circumastances of the parties and properties
involved. ..."

We would, therefore, recommend an approach which per-

mits a Judicial balancing of the conduct of both parties.

Such an epproach 1s suggested by Professor Van Alatyne. This
is alan the approach of the Restatement of Torts. Indeed, in
the area of surface waters, the Restatement approach would
now aeem Lo be partlally adopted as California Law,. See
Keys v. Romley, supra, where the court not only refers to the
es atemEﬁf"T%r a discussion of the elements of liability"
(64 Cal.2d, at 41C), but also states at page 410:

"'he issue of reasonableness becomes & question
of fact to be determined in each case upon a consid-
eration of all the relevant clrcumstances, including
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such factors as the amount of harm caused, the fore-
seeabllity of the harm which resulis, the purpose or
motive wiith which the possessor acted, and all other
relevant matter. {Armsirong v. Frencis Corp. (1956)
supra, 20 N.J. 320, v 1t 1g properly a conalderation
n Lland development problems whether the utility of
the possessor's usge of his land outweighs the gravity
of the harm which results from his alteration of the
flow of surface waters. {Sheehan v. Fl {1894)
59 Minn. 436 (61 N.W. 462,” 20 L,H.A Eﬁgi.) The
gravity of harm 1s its seriou«ness xrom an objective
viewpolnt, while the utility of conduct i8 its meri-
toriousness from the same viewpoint. (Rest., Torts,
§ 826.) If the weight 1s on the side of him who
alters the naturel watercourse, then he has acted
reesonably and without iiability, if the harm to the
lower landowner is unreaaonably severe, then the
economic costs incident to the expulsion of surface
waters must be borne by the upper owner whose develop-
ment caused the damage. If the facts should indlcate
both parties conducted themselves reasonably, then
courts are bound by our well-settled c¢ivil law rule,”

In considering the plaintiff's conduct, more should
be involved than the sole question of whether he has sought
to mitigate damages -- the expense for which can ordinarily
be passed on tc the ostherwise liable defendant anyway. For
example, in the fieid of surface waters, there should be a
recognized cbligation on the part of lower cwners not to
encroach on natural waterways without making adequate pro-
vision for the passage Of reassonably to be anticipated flows
in accordance with sound enginesring practices of land develop-
ment. A lower owner should, in the development of his property,
recognize that urbanization and development of the watershed
apove him will increase runoff for which provision must be
made. This was recognized in Voight v. Southern Pecifle Co.,
164 Cal. App. Supp. G907, where the court stated &t page Gl10:

"eoedit 4s our belief that the general doctrine
must yleld to allow changed conditlons which come
about in the natural growth and development of the
community. It Is clear that so far as a lower owner
ia concerned, in certain situatlons the development
of the upper country may bring about an increase of
the burden upon his land through having to accept
the increased flow cccasioned by construction of
subdivisions, buildings, streets and soc on, above
his property. This is in conflict with the general
principle that an upper owner may not concentrate or
increase the flow of surface waters upon his lower
neighbor and is in the general interest of progress
and community development. ..."
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Many of the surface water claims brought against
the Divislon of Highways involve owners whoge facilities are
grossly inadequate for upper aream urbanization. As & practi-
cal matter, he cannot sue all of the upper landowners who msy
have contributed to increased runoff, so he looks to the
Divigion of Highways asserting that the Division of Highways
has contributed tc the flow. He will gensrally argue that
the highway contribution is wholly responsible for his damage
even though the real problem is area-wide urbanization, for
which the State has made provision but for which the lower
owner has not, Again, it is not enough to say that the lower
owner has a duty to mitigate damages -~ for when llability
ensues, costs of mitigation are passed on te the defendant.
The Jower owner's conduct should be considered -~ not just
on the dquestion of damages «- but also on the guestion of

liability.

In a simlilar vein, many of cur claims in the ares of
flood waters involve slituations where private owners have
encroached onto areas that can be expected to periodically
overflow. In our view, where one has bullt in a known flood
hazerd area, and where floodlng occura, he should not be
neard to complain that his neighbort's house deflects the
Tlow onto his house any more than his neighbor should be per-
mitted to make & similar claim of him.

In this regard, proposed Section 880.5 provides:

"'Water damage' means damage to property caused
by the alteration of the natural flow of surface or
stream waters or by waters escaped from a natural or
artificial watercourse.”

_ In our letter to you of September 4, 1969, at page 4,
we questioned whether 1t was the true desire of the Commission
to propose liability for the deflection of flood waters, We
were assuming that Section 880.5 and the underlying concept
of the tentative recommendation was to impose liability for
interference with any water flow for the reascn that the com-
ment to Section 883 specifically states that "any distinction
between surface, stream, and flood waters" is eliminated.
Memorandum £9-117 dated September 24, 1069, states that where
an improvement, 8such as & school bullding, diverts flcod
waters onto adjacent property, there should not be liability.
We concur, Memorandum ©9-117 mlso suggests thet a close read-
ing of BSecticn 880.5 reveals that the case posited 1s not
covered by the statute. If thils is so, however, the tentatlve
recommendation does make a dlistinction between flocod and other
waters and, moreover, makes no provlsion for iiability in
flood water situations. The proposed Section 880,5 is at best
unclear, and if it is not intended to affect flood waters, it
should speclifically so state.
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In any event, where the scle basis of r claim is
that owner "A‘ ' improvements have diverted flood flows onto
owner "B's" improvements, and when both are lccated in &
flood area, there should be no llabillity for alteration in
flow whether the improvements are public or private. One
who lives in the shadow of a volcano should not be pemmitted
to elaim his nelghborts barn diverted lave flows onto his
barn. The same is {rue 2f thcse who develop In flood zones.

In conclusion, we would urge adoption of & statutory
scheme which embodies concepis of reazonableness on the part
of both parties. These concepts shcoculd incorporate considera-
tion of sound englineering praciices. No property owner should
be absolutely llable for every consequent damage which may be
influenced by his improvements. We know of no jJjustification
ag to why water law regquires a strict Lliabillty treatment.

With regard to the rule of Archer v. Clty of Los
Angeles, 19 Cal.2d 19 (which permits upper ownerg to increase
the Tlow of natural watercourses by ressonable means withcut
liability for overflow below), we believe this iz a necessary
and just rule which places a proper cobligation on the lower
owner to accommodate increased flows due to the development
of the upper watershed. This has long been the law of
California and lands have been deveioped in light of this
law., A sudden shift in legal principle which would now allow
lower owners to claim damages from new developments would make
any new developer & target defendant for any minor contribution.
And any retroactive statute would create potential liabllity
on the part of every land developer who bullt upon his property
in light of the exlsting law. Such a radical departure from
existing law would create chaos in the field of water liltigation.

3} What axceptisns 1o the general rule of liability do
you recommenc?

We, of course, are opposed to any general rule of
1liability, It i1s difficult to discuss exceptions to any other
rule unless we know what that rule is. In general, however,
we belleve the Division of Highways could easlly live with a
rule incorporating concepts of reasonable use and sound engi-
neering practice. The Division of Hlghways presently makes
every effort to avold unnecessary damage to upper or lower
owners, and it has long been the policy of the Division of
Highways to perpetuate natural drainage. We generally locate
our ¢ross culverts at natural drainageweys, and size and
locate drainage facilitles to take into consideratlion both
existing and potentlial developments above and below the
highway.
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As a potential lower owner cleimant (it must be
rememwbered that the highway owner is both an upper and lower
owner and is also concerned with damage that others may cause
t0 the highway ownership), where upper owners utilize natural
drainageways, and where their dsvelopment is properly engi-
neared, we generally have no problem. Our primary concern
is with developers who faill to follow natural drainageways
and who gomelimes seek to utilize highway fecillties which are
not deslgned to handle, for example, a new subdivision devel-
opment's runoff,

Our primary nroblem with lower owners involves those
wno obstruct natursl dralnageways, making our culveris inade-
guate or incperable. We wonld anticipate, however, that the
factors involved in a ressonable use concept would protect
the Division of Highways from such Ilmproper land development,
as it would protect any cother owner., The threat of a ficoded
highway and ccnsequent injury to the traveling public, however,
warrants retentlicn of Streets and Highways Code Section 725
making such conduct unlawful and permitting use of the notice
provisions of Sections 720, 726 and 727. We do feel that
this statute could be improved hy clarifying its application
to any obstructlon of a natural drainageway, whether it falls
within the legal definition of a "watercourse” or not. Qb-
struction of & drainageway, of course, violates the existing
civll law rule and glves the State the basls for an action in
injunctlve relief or for damages -~ but it 1s unclear whether
Saction 725 is applicable to this iype of situatlon., More-
over, Section 725(a} like Sectlon 725(b)(3) should relate not
only to actual damage but 10 the creation of a hazard to
public travel as well. See also Penal Code Section 588 which
supplemente the provisions of the Streets and Highways Code.

4} Bhould the rules relating to water damage be made
equally applicable LO Private Dersons: it not, WHAL Jdifler-
ences do you recommend?

Generally ~- yes., As we stated in our letter of
September 29, 1969, 1t is our basic conclusion that the
approach should be one of applying the genersl rules of water
law applicable as between private owners. There may be pro-
Jeects that require special treatment, such az those relating
to flood control, but this would not ordinarily invelve our
department., Generally, a statute which incorporated concepts
of remnsonable use and which would preserve the common eneny
dooctrine of flood waters and the rule of the Archer case, and
which would alsc protect against the clasims of those who
develop 1n flood risk areas, would not regquire special excep-
tions for highwey develiopment,

5} What procedural provisions (such as provisions
relating To the computation Of lnterest, Fiiing of claims,
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statute of limitations, and the like) do you recommend, if

ary ?

Public agencies have become target defendants in
flood cases as is perhaps best illiustrated by the rash of
claims flled agalinst the Division of Highways for facillties
located along and over northern rivers during the 1964 flood.
Phyaical evidence of such flnoding. however, soon dilsappears.
It becomes 4 monumental task in Investigating clalms unless
they are promptly received, and this investigation procedure
is very costly to any public agency maintaining largze numbers
of' structurss, such as bridges, =ach one of which can create
exposgure to claims. We feel that the one-year period of
iimitations for damasze to real properity ls much too long and
a private property owner should be able to determine whether
or not he has a claim much sooner than thls. We would
recommend adepticn of the 100-day period.,

The law should also clearly provide that the claim
set forth a legal description of the property involved., Many
times, ¢laims received by us 4o little more than state that
it is for damage to real property located at a post offlce
address with a rural route number. Frequently, it 1s most
difficult to determine exacily what properiy is involved.

The claimant should also be regquired to specifically
identify the particular public improvement which caused the
damage and to state the marmer in which sald improvement
caused the damage. Qur experience has been that many property
owners! attcorneye interpret Government Code Section 910 as
requiring no more than & statement that a claimani's property
in the town of X, California, suffered flood damage in the
amount of X dellars, as a result of "State highway facilities”.
It has heen our experilence that, in some instances, the attor-
ney filing the clalim has not even given thought as to which
highway facilitles may be involved, nor as to whether &
leglitimate claim even exists. Thus, ¢laims are received in
wholesale quantities {rom attorneys who hope that later facts
might indicate some possible highway involvement. The costs
of investigation under these circumstances are not only greati
put freguently unnecessary -~ for the claim will not even be
pursued. Ve have even experienced claims filed on behalf of
property owners who, whep interviewed, denled any knowledge
of having flled such a claim. This causes us Lo belleve that
Government Code Section 918.2 should be changed %o require
that the clsimant personally sign his claim.

Concerning the computation of interest, we believe
that the usual rule which allows interest only after judgment
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should prevall. We ¢can see no reason why the leaw should be
different in the area of waters, and Wwe can see nc resason
why & public agency should be required to pay pre-judgment
interest where a private party, held liable for the same
type of conduct, would not.

We hope that the foregolng will be of some assis-
tance to the Commission In developing a statutory approach
in this most difficult area of the law,

Very truly yours,

EDWARD J. Egmon, IR, % ‘

Attorney
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June 3, 1970

Mr. John H. DeMoully

Executlve Secretary

Californis Law Revision Commission
Stanford University

Stanford, California 94305

Re: Tentative Recommendation Relating to
Inverse Condemnation Liability for

Water Damage

Dear Mr,. DeMoully:

This is
comments relative

in reply to the Commission's request for
to their tentative recoumendation relating

to inverse condemnation liability for water damage.

In its letter of transmittal, the Commission asked

several questions

in connection with the tentative recommenda~

tion., The first question states:

l. Do you believe legislation is needed to provide
rules governing liabilicy of water damage of public entities
or private persons, or both?

We feel
Ing law,

that legislation is needed to clarify exist-~

2, Is the general approach of the tentative recommen-

dation sound? If

not, what approach do you recommend?

The Commission's approach to the problem is unsound.

For example, the

proposed section 883 would make the govern-

mental entity liai

ble, without exception, for all water damage

proximately caused by its improvement., This provision would
overrule the holding of the Supreme Court enunciated in Albers

(:j v, County of Los Angeles, 62 Cal.2d 250, namely, that a govern-
mental entity 1s not ; ] ’

police power (See
Cal, 625), nor is

able when exercising its constitutional

%ra* v, Reclamation District No. 1500, 174
t liable where it 1s Legally privileged to
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inflict the particular injury (See Archer v, City of Los
Angeles, 19 Cal.2d 19). Proposed section 883 would also
eI%mInate the rule of reasonableness which the Supreme

Court in Keys v. Romley, 64 Cal,2d 396, established when
dealing with surface waters. Also, this proposal would
withhold from the state the immunities applicable when acting
in aid of navigation. (See Colberg, Inc, v. State of Calif-
ornia ex rel. Dept, of Pub. Wks,, E’ Cal.2d 408.) We belleve
that these concepts shoula remain an integral part of our

law and any statutory provisions relating to inverse condem-
natlion should acknowledge these principles. Further, we feel
that a governmental entity should not be liasble for damages

in inverse condemnation unless there is fault on the part of
the governmental entity. In this re%ard, it is our opinion
that where a governmental entity employs sound engineering
practices in the planning, designing and construction of

its projects, that the entity should not be llable for damages
proximately caused by the improvement. This concept should
be embodied in any statutes enacted re inverse condemnation
liability.

Our position {s based primarily upon two facts that
are evident from the experience of this office, The first is
that under present law the State has been confronted with
millions of dollars of claims, and if the law were changed
to a yule of strict liability, both the amount of the claims
and the final payout in settlement or judgment would increase
by enormous measure, (By far the greatest liability exposure
the State presently faces for all the services it performs
lies in inverse condemnation, even under present law,) The
second 1s that with a rule of strict liability, govermmental
entities will not construct all of the needed flood control
proiects of general benefit because the total dollar osure
will be undeterminable and far in excess of the funds that the
taxpayer will deem appropriate,

A brief resume can best illustrate the first point,
(The fifures only relate to claims handled by the Attorney
General and do not include claims against the State involving
roads and facilities of the Depariment of Public Works.) As a
result of the flooding which occurred in Northern California
in December of 1955, the State received approximately 275 claims
for flood damage which were based upon a4 theory of inverse con-
demnation, The total amount of money. involved in these claims
was $25,132,000. A number of these claims were tried in Sutter,
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Yuba, Yolo and Buctte Counties, with the State paying a total
of approximately $6,600,000 in judiments and settlements,
including interest., The State Reclamation Board administered
the funding for the defense of most of these claims, and the
costs incurred in the defense thereof were approximately
$590,000. This amount does not include the Reclamation Board
office and clerical costs nor expenses incurred by our office
in the way of attorneys' salaries, costs of investigations,
clerical, etc.

Ag a result of the high water that occurred in 1962,
we recelved one claim for flood dama%e based upon a theory of
Inverse condemnation in the amount of $150,000.

In 1964, we received approximately 93 claims for
flood damage which were based upon a theory of inverse condem-
nation, The total amount involved was approximately $55,201,000.

As a result of the high water which occurred in 1967, -~
we received approximately 24 clalms for flood damage which were
based on a theory of inverse condemmation. The total amount
involved in these claims was approximately $2,257,000.

In 1969, we again had some high water, and as a
result therecf we received 7 claims totaling approximately
$374,000. These claims were alsc based upon a theory of in-
verse condemnation.

High water occurred again in 1970 in Northern Calif-
ormnia alon% the Sacramento River and its tributaries, and we
have thus far received approximately 162 claims totaling over
$11,000,000. (The total amount in claims for water damage
recelved from January 1965 to date is approximately $69,000,000.)
The statutory Eeriod for filing claims has not expired, and
it is reasonable to expect that additional claims will be filed,
It is apparent from the claims received that the claimants'
theory for recovery 1s based upon inverse condemnation,

In addition to the $590,000 expended by the State
Reclamation Board, our office has, to date, spent approximately
$725,000 for consulting services, including work done by the
Department of Water Resources, in the defense of the flood
damage claims and suits. Our expenses for consulting services
have averaged over $125,000 per year. Also, our office has
incurred court costs of approximately $60,000. All of the
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1955 flood damage suits have been disposed of and, as indicated
above, we have paid out approximately $6,600,000 in judgments
and settlements, Most cof the 1964 claims have been litigated,
and we have been fortunate in disposing of all but approximately
§2,000,000 ¢of these claims, We have paid out approximately
62,000 in settlements. The balance of the claims have either
been dismissed or tried with judgments rendered in favor of

the State of California. A number of these cases are presently
on appeal. Whether any money will have to be paid in this
litigation is questionable,

In connection with the 1962 flood, the one claim
filed is presently on aﬁpeal. With respect to the 1967 claims,
approximately half of the claims are on appeal (appeals here
are based on pleadings and not the facts) and the other half
are yet to be tried,

The defense of inverse condemmation sults for water
damage is a difficult task under the present decisional law.
However, were the law to be changed to provide that the govern-
mental entity would be liasble for all dama§es without the benefit
of the presently recognized exceptions to lisbility, it would
create an intolerable situation, The amount in Judgments and
settlements would, undoubtedly, increase. Further, the number
of claims would surely increase and our already high costs of
defense would likewise increase, Needless to say, the State's
exposure to liability would almost be unlimited, especially
with respect to proiects which were completed years ago. In-
verse condemnation liability for water damage should not be
expanded, If any action is taken in this area, it should be
directed towards bringing intc proper perspective the doctrine
that the governmental entity is not an insurer merely because
the government has undertaken a public project. It should not
be held to standards greater than the private sector, The
concept of sound engineering practices as a standard of care
required by public entities would tend to achieve this desired
goal. Therefore, we recommend that any statutory provisions
enacted in the field of Inverse condemnation liability for
water damage embody the concept of sound engineering practices
and also recoinize the exceptions to liability under prevail-
ing decisional law interpreting the applicable constitutional
provision (Article X, § 14, Cal, Const,),.

3. What exceptions to general rule liability do you
recoumend?
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We respectfully refer the Commisgsion to our prior
answer,

4. Should the rules relating to water damage be
made equally applicable to private persons? If not, what
defenses do you recommend?

At this time there are recognized differences in the
law as applied to public entities and as opposed to private
persons, One example of this is found in the police power,
which is applicable to the State but not avallable to private
persons, Also, the State has certain inherent powers with
respect to navigation which are not available to the private
landowner. These are two distinctions which should be con-
tinued in any statutory provisions enacted in the field of law
relating to inverse condemnation, Also, consideration should
be glven to the fact that the State, at great expense, in
embarking upon large flood contxol projects, is providing sub-
stantial benefits for large areas of population, The feasibility
of such projects is based upon a benefit cost ratio. If all
possible damage that may be caused by the project is considered
as an item of cost, it is possible that needed projects would
not be economically feasible. It is foreseeable that the public
necessity may override the risk of private loss. To insure the
construction of needed proiects, serious consideration should
be %iven to provide the government with immunities when engaged
in flood control projects. To increase liability in this area
is to risk the probability of eliminating needed flood control
projects. This phenomenon was recently encountered by our
office when the State was confronted with the need for doing
additional maintenance work in the area of the Colusa Weir and
the Cache Creek Settling Basin., The State was reluctant to
spend additional money due to the possibility of further ex-
posure to liability for water damage by this additional
participation in the project. The additional work was essen-
tial for the proper operation of the public improvement and
the monies were eventually made available, There appears to
be a great awareness and concern in some segments of State
government with respect to the exposure of the State to lia-
bility in the area of inverse condemmation. There 1s a serious
question as to whether the State will continue to participate
in flood control projects under the present state of the law,
and this reluctance will undoubtedly be compounded were the
poposed section 883 to be enacted.
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" . 5. What procedural provisions do you recommend,
if any?

Contraryv to the usual rule of actions against a
public entity which allows interest only from the date of the
judgment, a plaintiff, in an inverse condemnation proceeding,
is presently entitled to interest from the date of injury i
ke obtains a judgment for damages in his favor (Youngblood
v. Los Angeles County Flood Control Dist,, 56 Cal. .
Where there has been an actual taking In the traditiomal
sense, i,e., the public entity has taken over private pro-
perty and is possessing and using same, it wouid seem reason-
able that the property owner be entitled to interest from the
date of taking. However, where there has not been a taking
but merely a damaging, we fail to see any valid distinction
between &an inverse condemnation proceeding and the usual tort
action wherein interest is ouly allowed from the date of
judgment., Thus, where there has been no taking but merely a
damaging, it is recommended that legislation be considered
which would permit interest only from the date of judgment,

Under our present law, an individual seeking damages
to personal property or growlng crops must flle a claim with
the public entity not later than the l00th day after the
accrual of this cause of action, A claim relating to any
other property damage must be presented not later than one
year after the accrual of the cause of action (Government
Code section 911.2)., Hence, a claimant seeking damage to
real property has one year in which to file his claim., From
past experience, we have found that on numerous occasiouns
claims for real property damage are not filed until several
months after the occurrence of the event complained of; that
by the time we are able to make an investigation, the property
has already been restored to its prior condition. Our investi-
gation is often meaningless. It would seem reasonable that
an individual would know within 100 days whether his real
property has been damaged or not, and that this is sufficient
time to permit him to file a claim with the entity. Thus,
we recommend that serious conslderation be given to shortening
the time for filing a claim for real property damage from one
year to 100 days to conform to the statutory period applicable
to personal property and growing crops.

In many cases the claimant, in filing a claim against
a public entity for damages to real property, merely gives a
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general description of the location of the subject property,
This may be considered sufficient under our present claims
provisions; howaver, when the governmental entity attempts

to make an investigation of the alleged damage to the real
property, it often encounters congiderable difficulty in
actually locating the damaged property. Expense is often
incurred in searching the files of the county assessor's
office in an attempt to ascertain the location of the pro-
perty. To eliminate this problem and expense, consideration
should be given to adopting a statute which would require the
claimant to give a definitive legal description of the subject
property allegedly damaged. The statute should also provide
that failure to do so 1s fatal to a later action.

' It would also be desirable to codify the rule that
complaints be limited to the property described in the claim,
This provision should alsc be jurisdictional. In addition,
it would be desirable to require claimants to personally
verify their claims. We have found on occasion instances
where claims have been filed and the claimant was personally
unaware of the fact. Such a provision would eliminate this
problem,

Consideration should also be given to the enactiment
of leiislation which would require a claimant, in presenting
his claim, to specifically identify the public improvement
involved and state how the improvement caused the alleged
damage, injury, or loss. This requirement should also be
jurisdictional.

In 1968 the legislature amended section 947 of the
Government Code and elimlnated the provision which provided
that where judgment 1s rendered for the public entity in any
action against it, allowable costs incurred by the public
entity in the action be, in no event, less than $50.00 as
against each plaintiff, This provision provided some measure
of protection to the public entities from an avalanche of
bogus and unworthy claims, At present, there is no similar
provision to protect against wholly unworthy claims, The
public entity has to undertake the expense of investigation
in the defense of numercus claims filed, which can be quite
costly, as evidenced above. A public entity, if it prevails,
may not, in some instances, be able to recover one cent for
the expense incurred in the defense of the claim, It is
recommended that the deletion made to section 947 of the
Government Code in 1968 be reinstated and the amount of the
award be increased to at least $100.00 from each plaintiff,




Mr, John H. DeMoully
Page 8
June 3, 1970

There are occasions where the facts disclose that
the public improvement has caused compensable damage and also
may cause successive future damage to private property. Con-
sideration should be given to the adoption of legislation
which would permit a governmental entity, under such circum=-
stances, toc propose a plan subiect to the court's approval
by which the injury-producing features of the public improve-
ment will be corrected or their harmful impact reduced in
lieu of payment of compensation in whole or in part. A public
entity should have the choice of whether to pay damages to
correct the deficiency or condemn the rights necessary tc allow
compensation for the damage.

The public entity is not, and should not be, an
insurer of its public works for any and all damages that
might result therefrom. It seems reasonable that the public
entity should not be liable under a theory of inverse condem-
‘nation unless it is shown that the public entity failed to
employ sound englneering practices in the planning, desi%ning
and construction of its public works, This concept should be
the underlying theme for any liability arising ocut of inverse
condemnation, No good reason can be advanced why the public
entity should be held to a higher standard for its public werks
than is private enterprise.

Therefore, we recommend that serious consideration
should be given to embodying the concept cof "sound engineering
practices" into our statutory law relating to inverse condem-
nation, Unless this standard or one similar is established
as a basis for liability in an inverse condemnation action,
the drain on the public treasury is without limits.

Very truly yours,

THOMAS C. LYNCH
Attorney Genersl

if‘%’/m»—
LLO HINKELMAN

Deputy Attorney General

LH:bh
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o liability iunsurance policy issued to

water damage was pred-

Liabllizy of public entities for

aricin in instances where
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o
reated by Lhe courts upon inverse condemn
grivate parties would he liable in tort in ordey to avoid the
severign immunity doctrine. This raticnale should no longer appl
and to the gxtent that public ent:ties are o be held liable eon
any theory where & private party would be held liable, it shoul
he based upon tort and not upon inverse condennation. To do
otherwicse is 10 give the insurance companies a potential escape {
their policigs in siitustions whzre sugh an escape should not be
available. It 18 the apinion 0f the pndersigned that any legisla
revigsion should divide the Liabil.ty mf public entities into two
ST

classgsificationg of tort and inverss gondemnsiion

h.

Certain cother probklems arise which do not appear to be
answered by the tentative recommendations. Let us assume either
acceptance of subdivision lmprovements by a oity including street
and storm drains or construction of storm drain facilitiles whereb
waters are diverted into a storm drain channel, In both instance
increased waters are collected into the streets and related storm
drain channels cr storm drain facilities over and above what woul
cgour with the iland in its natural state. As we know, hydrolo--—
gists will classify storms dCLOrdlﬂg to lntensity, eg, 10 yvear,
2% vear, 53 year, w00 vear storms, ete. It is perfectly reason-
able to have a public entity design such facilities to handle thc
waters emanating from storm intensgity occasianed by storms of a s
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Ee: Tentative Recommendation Re Inverszes (ondemnation
Gentlemen:

ive recommendation

Thank you faor trarcm*+‘4nf the t
& ,ding water damege and

relating to inverse condemnsbtio
interference with land stabi ¢i .

l ha"e reviewed the material and have one question in
rega to the proposed ndd*f?mve ta the Cavcrnmeﬁb Code, The
amendmentﬂ appear L0 be aimed at covering publlc agency liabi-
lity for lmprovements des .,194 angd constructed by pubile agencies.
Tt does not appear to cover rujes relabing to i b‘thT of public
agencies for comnparable g8 caused by i.provementw ag to
which the public agency approved, or could have approved, the

design and construction of tne Improvement.

Is it the intenéion of the Law Revision Commission that
tne nrogposed new legizslation cover ithe nrebiemu of llebility of
public agencies where ithey nave, In the exevcise ¢f their Juris-
dJ tion, requlred others to install improvements In accordanc
with veauﬁrem rwrite established by fthe pu b¢1ﬂ entity? For
example, improvements Installed as conditions of approval of
inal subdivislon maps or improvements Anknaiiez a5 conditions
of use permits or variances., In this regard we are concerned
about the theory appar ently expressed in Stelger v, City of
San Diego {lpﬂu} 16% Cal.App. 2nd 110.
We are also concerned avtoul the gituation where publiic
azencies had power to control installation of Improvements.
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concerned, In this regard, by the declsion
of Falrfax {1962) 212 Cal. App. 2nd 345
anz the reascning and citatlons listed therein.
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EXHIBIT V
STATE OF CALIFORNIA—RESOURCES AGENCY ROHALD REAGAM, Govers
o

LARTMENT OF WATER RESOURCES
P.O. 80X 388
SACRAMENTO

95302

July 1, 1970

Mr. Jonn H. DeMoulily

dxecutlve Secretary

Californla Law Revislon Commission
Stanford Universibty

Stanford, Cailforniz  S4305

Dear Mr. DeMoully:

Pursuant to your request for comments dated March
13, 1970, we have reviewed the Commission's Tentatlive Recommenda-
tion for revision of lnversge condemnation liability for water
damage., Also, 1n accordance with your request we have consldered
the applicabillity of the principles of the Tentative Recommenda~
tion to private liabillty for water damage.

The Recommendation by seemlngly reverilng to strict
liablllity for any conduct resulting in water damage would not
be a2 modernization of the law and is unsatisfactory. The strict
1labliity approach 1s mechanlistic and achleves certalnty but
injJects rigldity into the law; rigldity which of necessity must
disregard the clrcumstances of the properties inveolved, the
comparative merit of the partles! conduct, and the interrelation-
ship of that conduct to the community's interests. PFurthermore
strict iiabllity as & basls of inverse liabllity for water damage
is lnconsistent wxith the analysls of the Commlssion's c¢onsultant,
Arvo Van Alstyne who concluded that tne "general fiscal deterrents
in the form of indiscrizinately imposed strict 1iabllities” may
be more inimical to overall soclal and economlic purposes than
"specifically limited llabilities determined by the reasonable-
ness of the risk assumpbions” assoclated witih the conduct causing
damage. Van Alstyne, Inverse Condemnation: Unintenjed Physical
Damage, 20 Hastings Law Journal 143) (1969).

The strict liabillity apgrcach of the Tentative
Recommendation would Introduce differing and discriminatory
rules of l1ilablility for pubvlle and private parties, Any attempt
to extend the approach to private 1liability is no more rationally
supportable than lts application to public llability.

The Recommendatiorn is also unacceptable in that it
purports to abrogate the commen enemy doctrine and the rule of
Archer v. City of Los Angeles 19 Cal. 2d 19, 119 P. 2d (1941).
Both doctrines are well establlished and should be preserved.
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Precervation of the "common enemy” doctrine In inverse
condemnation 1iabllity for water damage is essentlal to public
agencles., Whether actling on behall of & proup of landownors in
constructing a flood control project or mereiy protecting its
property from rlood damage a public entlty is indlstingulshable
from a private landown~:r. To impese 1iabillty on a public
entity for constructing [lood control faclillitles while lmmunizing
an adjolining prlvate landowner Ly application of the common
enemy docftrine is wholly unjustified. Such inconsistent treat-
ment could prevent construction of necded flood control facllitles
in Just the circumstance where indlviduzal lundowners couid not
afford the undertaking and of necessity must exerclse their
rlght to repel flood waters collesetively throush a public agency.
Conversely, appilcation ¢f the common eneny doctrine to publlc
agencles preserves the same relative 1iability for exericice of
the collective rights as for exercise by tue lndlvldual land-
owners, and would ensure construction and extenslon of fliood
control projects whicn are 1n the goenzral public Ilnterest.

Puprtiwer abrogation of the common enemy doctrine would
De insonslstenty with the legicliatlve concern for expanslon of
publlc 1iapillty whieca was manifested in the resolution authorizing
the study of inverse condemnation llabllity for water damape.
In Senate Resolutioa HNo. 80, stats. 1865, Caap, 1301 it wzs
expressly noted,

"The study...{of inverse condemnation liabillty
from flood zontrol projecis)...ls necessary because
P the magnlitude o0 the potentlal 1iab¢1;ty for in-
verse condemnatlon undﬁ the recent decisions of the
Callifornia courts.”

The Kecommendatlion in abPO'U;xng the common enemy doctrine would
insure the unlimlted expanscilon In 1iabLilildy wnleh was only &
threat when the Legislatara authorized the study. To avold re-~
gulring public agenclies to be insurers of damage regulting from
flood control or protcctlon geasures the common eneny doctrine
must be retalned.

The rule of the Archer cage rocognizes the right of
upper landowners within a watershed to Infllict downstream damage
as a conseguence of increasing tie flow in natural water courses.
This rule effecte a reaconnble allocation of risks conslistent
witn the contemporary trend toward urbanization. Since most
owners are both upper and lower «1th respect to particular neigh-
bors, they enJoy both the burdens and benefllts of the rule.

Tnles Department in congtructing and operating the
State Water Project nus incorporated cross drainaze features to
accommodate exlsting dralnage patterns and to utilize natural
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Sbtrean cnannzis wherﬂ passible.  These *taugra& were design2d
and locorporated on the promice that the Ztite cnjoyed the
righits recognized in ““CuP“ £ lnﬂpeauL vﬂﬁ valoelty or voliume
of Water in natural streca cunanncls eoven though scome damage
might attend that cotlon. To alter the: rule enunciated in the
Archer case a2t this tlime would subject $als Department, as well
as otner public égencies simllarly situatod, to sn unwarranted
razh of lleigation and an lpordinute {lnancial burden, whetner
frem resulting 1iabllity or the P~Ltu of paysically modlfying
all crosg dralnage feutu s, K neimoxc, the mosi recent dafinl-
tive statement of inverse 11d0111tj, hiberc v, County ol 1os
Angelzp, G2 Cul. 2d @50, 398 P. ol 325, h: Zal., Rptr. &8 (1965
recognized tne valldity of the Archier rule and expressiy pre-
served 1t. Slmilariy we believe the Commlssion's Hocommendation
should recognize and restate the rule of the Accher case.

Qur analysis indicates thet a ratlonal ruie ol water
damage liablliity, both puhliu and pravate, must be predl Cdt@d on
a judiclal evaluation of the "ecomparative reasonableness” of the
conduct of all interested partlss, The procesz of evaluation
should encompass all econglderatlons relevant o the reasonable-
ness of the partles suech as the probabllity of Injury, avallable
means to mitigate the affect of the threstened hazard, extent of
locel accepbablililty of the acstivity, the overall public purposes
served, the pecuilar factors interent In the perforamance of
zovernmental functions, and any other eqgulitatle factors.

Ta foster proper roecognition of all relevent factors,
particularly tihose reiating o the functleons of publle entitles
both the rule of compurative rcasonableness and the princlpal
factore In applying the rule sghould be lepglslatively artlculated.
Tiie Commlssion's consultant simllarly recognlzod this need to
engure proper abplication of guch a prule.

We belleve a ruie of comparative reasonable conduct
with appropriate exceptlons to preserve thie common enemy doctirine
and the rule of the Archer case would put in proper perspective
the obligations and relatlonships of udjolining iandowners whille
avoliding the strictures of arbltrarily impoied absolute liability.
Such a rule contrary to a rule of strict ilabllity, could be
responsive to cnanges iIn the character and phllosopnies of land
use, as well as recognizing the dlversity of circumstances and
legitimate interests and asctivitles producing water damage.

In closing we note that historically public and private
1iab111ty for water damage has enjoyed & general parlity in large
measure due te Jjudlcelal resort to private lisbility for publle
11abillty concepts, Wz beileve that the parity of publlc and
private 1iabllity snould be retalned in areas of comparable
activities. Where activibiles are pecullar to the execution of
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720 SHEFFET v. COUNTY OF LOS ANGELES
3 C.A 3 20, —— Cal.Kpir. ———

[Civ. No. 32487, Secorgt [hst., Div. Five, Jan. 2|, 1970.]

DAVID SHEFFET, Plaintiff and Respondent, v.
COUNTY OF LOS ANGELES et al., Defendants and Appeilants.

SUMMARY

Plaintiff, as the owner of realty, brought an action against the county
and a construction company for damages cavsed by surface waters and mud
draining across and onto plaintiff’s property and into a drainage ditch from
the land and streets owned by defeadants. Plaintiff further sought an injunc-
tion’ ordering defendants to refrain from draining surface waters across

-plaintiff's {and. The trial court awarded plaintiff $50 in damages against
both defendants and issued an injunction enjoining defendants from in any
manner discharging onto plaintiffs property or within the ditch located on
plaintifi’s property surfice waters in excess of defendants’ existing prescrip-
tive rights. Defendants were further ordered to take corrective steps within
a specified time to prevent excess drainage. (Superior Court of Los Angeles
County. William E. Fox. Judge.)

On appeal, the injunctive rebief was affirmed only so far as it related
to the over-crown run-off, which resulted from the negligent design of the
crown height or road pitch and which had no relation to the reasonableness
of the public improvement sought to be created. As to the county, the judg-
ment was reversed as to the relief sought to be granted as to any increased
use of the ditch for water-diversion purposes only, the court noting the
county’s power of inverse condemnation. The case was remanded to the
trial court on the issue of damages, since the plaintiff was entitled to both
the cost of erecting any preventative structure on his property and the
damage caused by the burden of requiring such protective structures.
(Opinion by Stephens, Acting P. J., with Aiso and Reppy, 1J., concurring.)

HEADNOTES
Classified to McKanney's Dhgest
{1} Waters § 393 — Protection Against Surfacre Waters — Discharging
Water on Neighboring Land.— Neither an upper nor a lower land-
{(Jan. 1970}
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owner may act arbitrarily and unreasonably is lus relations with others
and still be immunized from all kability, therefore, it is incumbent on
everyone to take reasonable care in using his vroperty to avoid injury
to adjacent property through the Aow of surface waters, Failure to
exercise reasonable care may result jn liability by an upper to a2 lower
landowner.

Waters § 391-—Protection Against Surface Waters.--Anyone threat-
ened with entry {0 his property by the flow of surface waters has the
duty to teke reasonable precautions o avoid or reduce any actual or
potential injury.

Waters § 393 — Protection Against Surface Waters — Discharging
Water on Neighboriag Land.—Where the actions of both the upper
and lower landowners are reasonable and nccessary with regard to
avoiding injury irom the flow of surface waters, any injury must neces-
sarily be borne by the upper landowner who changes a natural sysiem
of drainage.

Waters § 393 — Protection Aguinst Surface Waters — Discharging
Water un Neighboring Land.—Requiring a lower landowner to take
affirmative action before he complains of unrcasonable surface water
diversion by an upper landowner would in many instances place an
unreasonable burden on the lower landowner; all that he is required
to do is act reasonably.

Waters § 412 — Protection Against Surface Waters — Remedies —-
Questions of Law and Fact.—The issue of rcasonableness in taking
action to prevent damage by diversion of surface waters becomes a
question of fact to be determined in each case on a consideration of
ail the relevant circumstances, wmcluding such factors as the amount
of harm caused, the foreseeability of the harm that results, the purpose
or motive with which the landowner acted, and al! other relevant
matter.

Waters § 393 — Protection Against Surface Waters — Dischargmg
Water on Neighboring Land.—Reasonable conduct in preventing dam-
age from a diversion of surface waters may or may not require affirma-
tive action by the lower owner, depending on ali the circumstances.
The social utility of the npper owner's conduct in diverting the water
must be weighed against the burden that such conduct would impose
on the lower owner.
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L

(8)

Damages § 29— Mitigation and Reduction of Loss.—A person who
may minimize damage and fails to do so cannot recover for the excess
damage occurring; but one who reasonably acts to mimmize the dam-
age should recover the costs of such minimization as damages.

[See Caldur.2d, Duamapes. ¥ 111 et seq: AmJur,2d, Damages,

$43)

Damages § 32-Mitigation and Reduction of Loss—Duty to Minimize
—In Cases of Injury to Property.--Where an injurcd person acts
reasonably te minimize damaoage or by inaction does not unfcasonably
increase his damages, he may recover damages for any diminution in

7 the value of his land aiso involved.

)

(10)

an

(12

Eminent Domain § 208—laverse Condemnation—Damages: Waters
§ 400-Protection Against Surfece Walers—Public Works.—The in-
creased use of a property owner’s ditch for a diversion of surface waters,
as the result of a public improvement, is in the nature of inverse con-
demnation { Code Civ. Proc.. § 1238): and a county is not, as 2 matter
of law, prohibited from increasing a servitude if such increase is with-
out unreasonable damage to the owner of the servient estate and
compensation for any diminution in the property’s value is paid by the
county.

[See CalJor.2d, Waters, § 735; Am.Jor., Waters (1st ed § B5).)

Eminent Domain § 204 — Inverse Condemnation. — Against public
bodies, when damage is incurred by virtue of a public improvement,
the right of action accords with the rutes established in inverse condem-
nation; but where the damage is done by a private party without the
powers of condemnation there is no action in inverse condemnation
though a similar result obtains.

Eminent Bomain § 204—Inverse Condemnation.—Iinverse condem-
nation is the name generally ascribed to a remedy that a property
owner is permitted to prosecute, to obtain the just compensation that
the Constitution assares him when his property, without prior payment
therefor, has been taken or damaged for public use.

Waters § 398-—Protection Against Surface Waters—Rule as to City
Lots,—Though a county merely approved the plans and accepted the
streets of a subdivision, leaving the actual planning and construction
fo a private contractor, it was not thereby shielded feom iiability from
the overflow of the streets™crown into an adjacent property owner’s
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© ditch, where the overflow, though resuiting from the improvement, was

13

(14)

18)

(16)

amn

{18)

nof a necessary consequence of the improvement to the higher ground.

Eminent Domain § 208-—Invene Condemnation——Damages.— Absent
something in the nature of a protective covenant; where a public entity
approves the plans for a subdivisiun, including 4 drainage system, and
there is damage to adjacent property as a result of those improvements,
the public cntity, not the subdivider, is luah!e in an inverse condemna-
tion suit.

Injunctions § 12—Muatters Controllable.---Whare a taking of private
property for public use is attempted under the power of eminent
domain without providing for compensation, an injunction will lie;
if property has been tuken for a public use without providing for com-
pensation, an unqualified injunction may be refused if the public use
has intervened. '

Eminent Domain § 204-—Inverse Condemnation,-The appmpnatc
course to pursue when a public use has attac hed 10 private property is
to sue for damages in inverse condemnation; unless plaintiff can show
good reason why such remedy would not be adeguate, he is aot entitied
to an injunction where the public use has intervened.

Eminent Domain § 204-—Inverse Condenmnation.—Where a property
owner permits completion by a public agency ql‘ a work that results in
the taking of private property for public usc, lhc owner will be denied
the right to enjoin the agency, and his only r'::medy is a proceeding
in inverse Londemnahun to recover damages.

Watcrs § 4m—l‘rolmmn Against Surfsce Wﬂﬂs——l‘uhﬁc Improve-
ments.—Though a surface water diversicn may not be part of a public
improvement, the resultant run-ofl and diversion, if intended, is caused
by the improvement; and where public use of the improvement obtains,
the damages that also cesult and that are d!taq,hcd thereto are within
the authonty ol the agency causing the lmpmvcmcnt to the same
extent as is the improvement itsclf.

Public Wosks § 12—Liability for Negllgence —-Neither a party in-
jured by construction of a public works nor the courts may impose
corrective avthority on public works alrcady created unless they are
neghgcm]y coastructed or constructed in a magm:.r unnecessary to the
public improvement; distinct from those alrcady created are those not
yet existent, for then the relative merits of ‘1n|ury may be weighed
against the public’s benefits,

[Fan. ¥970]
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{19) Waters § 408 — Protection Against Surface Waters — Remedies —

20

(21)

Injunction.——-A mandatory injunction could issue ordering a county
to cease cngaging in acts of negligence in the maintenance of an
inadequate drainage system. where the crown height or road pitch in
a subdivision resulted in excessive run-off into a ditch on private prop-
erty on lower ground and the run-off had no relation to the reason-
ableness of the public improvement sought to be created.

Eminent Domain § 204—Inverse Condemnation.—Inverse condem-
nation does not invalve ordinary negligence. bui rather, damages that
are a natural consequence of the pubtic improvement.

Eminent Domain § 204—Inverse Condemnation: Waters § 408—¥Pro-
tection Against Surface Waters—Remedies—Injanction.—An injunc-
tion issued against a county exceeded the bouads of judicial nuthority
insofar as it celated to an increased use of plaintiff’s drainage ditch
on lower ground by an overflow of 'surface waters: approval in that
respect would authorize an injunction that would effectively negate
the government's power to take property through inverse condem-
nation.

(22) Eminent Domain § 207— Inverse Condermuation—Complaint.— A

{23)

24

25)

cause of action in inverse condemnation was substantially set forth,
though subject 1o improvement by amended pleading, where plaintiff
alleged that defendant county allowgd construction of a subdivision
on land above pluinlif's property. that defendant allowed construc-

tion of and accepled the streets on ‘said land, that the construction’

reduced the natural drainage area on said land, causing substantial
surface waters ta be discharged onto plaintiff’s property. and overload
his drainage ditch, and that these surface waters continued to be dis-
charged onto his land. Such fucts, if true. constitute a taking for a
public purpose. :

Appeat § 1096 — Invited Ervor — Findings. ~— Defendants may not
complain on appeal of defects in thg court’s findings for which they
are responsible.

Appeal § 973(4)—Theory of Case—New Theory on Appeal.——Appcl-
lant cannot change the theory of his case after the failure of his strategy
inx the trial court. .

Waters § 200—Ditches—Natural Channel as Condoit.—A mere canal
or ditch wilf not be considered a natural watercourse unless it is a mere
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enlargement or alieration of an existing natural walercourse, even
though it is the most convenient way to drain land. Moreover, a natural
watercourse must be fed from other and more permanent sources than
surface waters unless they naturally converge to form a definite channel.

{See AmJur., W@tcrs (Ist od § 76).]

(26) Waters § 480—Protertion Apainst Surface Waters—Public Improve-
ments,—Where a measure conceived by a county 1o prevent an over-
flow of surface waters from a public improvement onto plaintifl’s lower
land was a measure that might rcasonsbly be expecied to be taken by
the county, its failure to take such precaution goes directly to the
unreasonableness of its actions; and whatever plaintiffl must erect on
his property to prevent damage, he is entitled to both the cost of the
erection and the damage caused by the bunden requiring such protec-
tive structures. : o

: C o an Euineﬂbomdnﬁzﬂl-—lmemmmt‘mn—wmﬁn
owner whose property is being taken or damaged by a public entity -
has the duty to take all reasonable steps available to minimize his loss.

{28) Waters § 400—Protection Against Surface Waters—Public Impreve-
ments.—A countiy has the dufy to construct its streets in such manner
as to accomplish the purpose for which they were intended, and this
includes providing & road with such crown or pitch as to divert
oncoming surface waters that woulkd flood lower property; if the
approved design fails to meet the purposc for which it was created and
the condition of the strect results in causing damage, ils maintenance

_in such condition may be enjoined, for the resultant damage is not for
the public use. ‘

COUNSEL

Darby, Fleming, Anderson & Hager and Donald F. Yokaitis for Plaintift
and Respondent,

John D. Maharg, County Counsel. M. L. Lathrop, Deputy County Counsel,
C Garrick & Lane and James C. Foster for Defendunts and Appellants.
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OriNlON

STEPHENS, Acting P. J.---This 1 un appeal by defendant County of Los
Angeles (County) and defendant Gibco Construction, Inc. (Gibeo) from
a judgment of the Superior Court of Los Angeles County in favor o
plaintiff and against deferlants. The action was brought by planiifl, as an
owner of real property. against defendants for damages caused by surface
waters and mud draining across and onto plaintiff's property and into the
drainage ditch on plaintifl’s property from the land and streets owned by
the defendants; for an injunction ordering defendants to refrain from
draining surface waters across plaintifi’s land; and for an injunction order-
ing defendants to take corrective steps to prevent the draining of surface
waters onte plaintills land and in plaintifi’s drainage ditch in excess of the
existing prescriptive rights of defendants. After a coust trial, plaintiff was
awarded $50 in damages agamst both defendants,’ snd the court issued
the following injuncition: “Defendants Gibeo Construction, Inc., a corpora-
tion, and County of Los Angeles, and each of them, are enjoined from in
any manner discharging onto the real property of Plaintiff or within the
ditch located upon Plaintiff’s property, in excess of Defendants’ existing
prescriptive rights, the surface waters which collect from time to time on
said Defendants’ lands, walks, curbs, drives, gutters and streets, and further,
said Defendants, and cach of them, are hereby ordered, directed and re-
quired to take corrective steps within 240 days hereto to prevent the said
draining of surface waters onto Plaintif™s land and upon and in Plaintiffs
ditch in excess of Defendants' existing prescriptive rights.” :

Piaintiff has owned and resided on the real property known as 396 E.astl

Mendocino Street in Altadena, California since 1952, Prior to March 1965,

the property ocated across the street from plaintiff was higher and un-
improved land. In March of 1965, defendant Gibco commenced con- -

struction of a subdivision on the property, then known as Tract No. 29892,
The property was cleared of trees and brush in ‘March of 1965, and grading
was commenced during the months of Aprit and May 1965. Plans for
the subdivision were prepared by engineers employed by defendant Gibeo,
and were approved by defendant County. Contained in the plans were two

one-block-long streets: Deodara (running east and west} and Oliveras

(running north and south). After they had been completed and had passed

final inspection, they were dedicated as public highways and accepted by

defendant County “for all public purposes and liabitity attaching thereto.”

Due to this construction, the aatural arca available for absorption of surface

waters on the tract was redoced by 51.4 percent. This reduction, combined

VAL time of argnment on appeal, both defendams waived uppeal as to this portion
of the judgment.
[Fan. 1970]
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with the design of OGliveras and Deodars Streets. orcated an increased and
different pattern of surface-low from the tract. concentrating the run-off to
and down Oliveras, which dead-ended st #5 intersection with Mendocino
immediately north of plaintifl's easterly driveway aproa. Prior 1o November
1965, plaintiff had experienced no flow of susface water onto his property
from across the street. In various rainstorms between 1965 and December
1966, water and mud from the tract flowed onto and flooded plaintiff's
property, ¥ia the overflow from Oliveras, across Mendocino and down the
driveway on the rast side of plaintiff's property, as well as mud and water
from the tract being deposited in the drairage ditch on the west side of
his Jand. Plaintiff made several complaints to the County and Gibeo, but
neither defeadam 1ouk any steps to alleviate Ihe problem of water and mud
flowing from the tract. '

On this appeal from the judgment, defendants raise five contentions:
(1) the plaintiff did pot act reasonably in proteciing bis property; (2) the
injunction is vague, confusing, am incapable of being carried out: (3) an
injunctivn does not lie where plaintiff has only suffered nominal damages;
(4) plaintiff’s drainage ditch is a nateral watercourse and defendanis may
propestly discharge surface waters into iz (5) by statule, defendant County
is immune from liability in this casec.

California courts follow a modiflied rule of civil Jaw in determining the
rights and kabilities of adjoining landowners with respect 10 the flow of
surface walers.? (1) As stated in Kevy v, Kemfey, 634 Cal.2d 396, 409

"'For @ gcm.r.:l dmmslun oi' sur!acc I TEN .md the uwl I.w.- ruh. rcinlmg Ihcrcw.
see 52 O 5. § 723 ot seq., Waters, p. 364; also, as what appears 1o have been a fore-
ruancr of Ju'w v. Romiey. 64 C al. gd 396 [S0 CalRpir. 273, 452 P.2d 5297, mj'ra
sec Voight v. Southern Pac. Co, 194 Cal.App.2d Supp. %17 a p. 10 {15 Cal.
Rptr. 59).

The weat of b Cal Jur.2d, § 5. Adjoining buodowners, 732733 ix of particidas
interest. There it is noted that California has adopted the rude of the civil faw as it
relates to surtace waters. {Sioce the text was wrtten pre-Kevs and pre-Puglionti v,
Acquistapace, 64 Cal 2d B73 {30 Cal Rpte, 282, 452 P2d 338, jnfra, we must add that
the rule 1o Californin is now u predified civil law rile.) After stating that “the nwoer
of higher land has o right, for his own relied, either 1o divert the surfage water from
his land oo adjuining lund over which 0 would not naturidly have fowed Jciling
Turner v. Tuchonne Connry Water ¢a,, 25 Call 397, Wend v, Moulion, 146 Cal, 317,
EQ P. 92]. or, by accumulating such water upon his own Luwd, or m ditches or other
like artificial channels, 10 precipitate it upon wdjoining lamd in increased quantities or
in a form differemt from that #t which it is accustomed naturally 1o flow.” the lext then
states, It seemy Lhat this doctrine has no application 1o city lots. The owner of such
a o, in the exercise of proper dominion over his properly, may make changes in i
surface which are essenlisl Lo ity enjoyment, cven thoueh he may thereby interfere
with the flow of water from or onto an adjrming W1 No citation of autherily i
given Tor this conclusion, amd it appears fo bive heen considerably limied by the
subseguent satement, “If the owner of o city hat wishies o remove water, whether
aristig Troms rain or from a cane originsting on bis ol be maong conduct it directly
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SO Cal Rpte, 273,410 P20 5291 “No party, whether an upper or a lower
landowner, may ot arbirardy ad unrcasonably in his relations with
cther fasdowners and sl be wnemunieed from all habebty,  [%) 1t ks there-
for ncumbent upon cvery person (o tuke reusonabie care i using bus
property 1o avoid injury fo adjucent property through the flow of surface
waters.  Failure to exercise reasoriible care nay resoit in liabihity by an
upper o a fower fadowaer. (28 1 s cyually the duty of any person
threatened with wmjury to his property by the low of surface walers 10 take
reasonable precautions to avoid or reduce any actual or potential injury.
(3) [} I the actionx of both the upper and lower Lindowners ure reason-
able, necessary, and penerally in accord with the foregoing, then the injury
must necessarily be borne by the upper landowner wha changes a natural
system of drainape, in accordance with our traditional civit faw rule.”
Thus, as the court i Hurrows v, Stute of California, 260 Cal App.2d
29, 3233 |66 Cal.Rptr, B6R] putnted out, Kovy laid down three express
rudes: (1} if the upper owner s reasonable and the lower owner i5 un-
reasonable, the upper owner wins; (2) 1f the upper owner is unreasonable
and the lower vwner is reasonahle, the lower owner wins; (3) if both the
upper and lower owners are reasonable, the fower awner wins.?

Here, defendants argue that plaintifl faded 1o take any reasonable pre-
cautions 1o protect his property from the flow of water and mud. The trial
court expressly rejected this contention. Assuming that the mle of Xeys
is applicable here, unless there is no substantiad evidence to support this
finding, we are bound by the decision of the trial court. {Mansonya v.
Brarlie, 33 Cal.2d 120, 128 1190 P.2d 6771

Defendants contend that plaintifl acted unreasonably because he failed
to take any affirmative action 10 protect his property and never consulted

from his 11 10 a4 sewer ur atler pliwe for receipt snd discharge of such water, and
cannot discharge it upon the lot of another without the latker’s consen.™ {(Sec Arm-
sirong v, Luco, 102 Cal. 272275 {36 P. £i14).)

We pote thal there n nothing sa Hurrews which suggests that Keys docs other than
modify the civil law ruke rebiting w the diversion ol surface waters, the result of which
atfecied recoverable dumapges, Kevs does not éreate a new or differea cause of action,
hun does recognize that the absolute fiabdkity reculting froan strict application of the
civil law us 1o surface walers was unreasonable. Under the facts of that case, the
court hetd that where an upper owner diverts surface walers a3 such maoner ax to do-
no damage to the lower owner because of the artaad though not natural, condoues of
the lower property, the lower owher may pot necenvarify recover Tor injury caused by
his subseguent nuwdificadion of (the lerrain, thos permitiug the divericd waters 1o
invade his properly. I Jeaves open the question of whether the subscyuent terrain
modification was reasonable, as weighed against the upper owner’s eeliance upon the
existent condilions. .

*The rejectivn by the court of this contention is the finding of reasonableness on the
part of plaintiff. [t may be bawd vpor reasonzble inaction. as well as affirmative
action.
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any person or firm with respect to allerations i his property which might
protect it from the How of surface waters. (4) Defendants would have
us read Keyvs as necessarily requiring affirmative action on the part of
lower landowner before be can complain of unreasonable surface water
diversion by an upper tandowner. Howewer, such an inlerpretation of
Keys would in mapy instances place ap unrezsonable burden on the lower
landowner. Al thai bie is reguired to do is uct reasonably. Kevy recognizes
that, “New Jersey, which had been one of the pioneers in adopting the
commeon enemy doctrine and had applied # with considerable strictness,
abandoned the old rule in Armsrong v, Francis Corp. {(1956) 20 NUL
320 f12G A2d 4, 59 ALR.2Zd 413}, and adopted 4 rule of reasonable
use. It must be noted that in Francis, the cost of protecting the lower
riparian owner’s property was requited to he borae by the upper owner.
Thus, though Catifornia has had the very antithesis of the common-encmy
* rule relating to surface waters, and still docs, cxcept as moditied by the
Keys rule of reasopable use, 1t is not suggested in Kevs that where addi-
tional burdens and protective measurcs are required te be taken by a kower
owner, the cost thereof should not be borpe by the party peemnitted to
impose them.” The court recognized also that the lower owners cause of
action included the totality of the injury, past, present, and future {p. 411).

The companion case of Keys is Pugliosti v. Acquistapace. 64 Cal. 2d
873 [50 Cai.Rptr. 282, 412 P.2d 538], in which the modified rule of Keys
was applictl. There, two private adjoining landowners cach sought to enjoin
the other. The lower owner sought 1o enjoin the upper from diverling
surface waters at an increased rate and volume through a swale crossing
the lower owner's property “in a concentrated manner.” The upper owner
sought to enjoin the maintenance by the lower owner of a dam obstructing
the diversion of surface waters in the maoner being Jdone. The court held
that if the upper owner acted reasonably and the resultant change in the
manner of use of his natural right o expulsion of surface waters caused
no appreciable damage 10 the lower owner, the upper owner could, with
inmunity to liability, modify the patural disposition of such waiers. The
tria} court had required the upper owner to construct and maintam a
drainage ditch across the lower land. It nusst have concluded that such

“The languape osed in Keys is as {odlows: "The graviry of harm is its seriousness
from an objective viewpuint, while the stility of combuct i its meritoriousness, from
the sume viewpoint, (Hest, Torts, § 8261 TF the weighy w on the xide of him who
alters the natutal course. then he has actedl reomablt and withowt liahility, if the
hagm 10 the lower landowner is unreasenably severe, then the conemic cosls inci-
dent 0 expulsion of surface walers must be borne hy the spper vwner whose deviop-
ment vaused the damuape ™ Thiv s be read in the conteal of the tacts then
befuore 1he court. To hold otherwise wenld give o prvaie upper Fandowner an ahaolute
Tight 10 impose burdens upon the fumd of & lower vwner by merely paying for the
damages incurred. This would ebiminate inpochive relicl where the upper owner iy
acting unreasonably. Certainby this wuy ol the coert's hobding,
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& thitch caused ne vpprecrible damage, but cost of construction and main-
tenance was 10 be borne by the apper owner. Such a result, though a
modification or cxtenson of the rade of Franes, was an conformity with
the rationale uf that case, and confirms our anaiysts, To the <ame effect is
fnny v, Sun Juan Unified School Dist, 222 CalApp.2d 174, 177 {34
Cal.Rptr. 903{ aiting and approving the statement of the trial court that
“An upper land owner bas a materad casement or servitude which permits
him to discharpe surliice waters through the dramage mechanism of a
natural swile, hollow or depressim. His right s himited to disposition
of the water through the chosen channels of rature. He cannot increase
the volume or velocity by collecting the water tn pipes or artficial ditches.
If he does so w the damage of 1he fower Jandowner, he is liable to the
latter.,” (8  As the conrl in Kevy stated: “The issue of reasonableness
becomes a yuestion of fuct to be detenmined v cach cise upoa a con-
sideration of all the relevant circumstances, including such factors ax the
armount of harm coused. the foresceability of the harm which resulls,
the purpose or metve with which the possessor acted, and all other
relevant matier.” {6} Reasonable conduct may or may not regaire affirma-
tive action by the lower owner. depending upon all the circumstances.
The socul utility of the upper owner’s conduct must be weighed against
the burden that such conduct would impose on the lower owner. More
oficn than not, the lower owner's vnrcasonabic conduct will consist not
of his failure 1o tuke affirmative steps W protect his property, but of
athrmative conduct increasing the danger to his property. In Keys, for
example. the plamtifl had removed a dist wall Trom the rear of his property,
therehy permitting iy fand o be flooded. The court hekd that this act
would have 1o be weighed against the defendanty’ act of changing the
contouss of therr properly in order o make o finding on the issuc of
reasonableness.

7y The person who may minimize damage and fails to do so cannot
recover for the excess damage ovesrring.® On the other hand, a person
who reasonably acls o minimize the damage should recover the costs
of such “minmmization” ax damages. (8}  Where, however, the infured
peesan achs reasonsbly, by acbon o winimize the damage. or by inaction
which does not unreasonably increase his Jumipes, if there is a diminution
in the value of fis land abvwo involved, we ste no reason why he may not -
recover for the dumage. This same rationale is expressed in Ians v. San
Jusn Unified School Dist., supra. 222 Cab App.2d 174, wherein it states
(pp. 179-180): “There was evidenoe thay the cost o o pipe 10 carry the

“This result answers the query pesed an Bereows, supro, by fooinote 3, wheee the
cour! suid. “IE i ok clear Trom Kevs wheiber the Supreme Court Ieft room for the
fourth possible peanutation, namely, @ sitaatioa where both are unreasonable, ™
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water discharged from appeliant’s pipe across the respondents’ land and
o a public drain would be, as one witness put #t, between four amd five
thousamd dollurs, and as another witness put 8, botween bwo amd three
thousand dollars. The trial court viewed the property and may have heen
of the opinion that cotstruction of such a pipe would remedy the situition
caused by appellant’s trespass and restore the value of the land to what it
has been. U that be true, thea the court could properly conclude that the
cost of the pipe measured the diminution in value of respondents’ property.”

The case of Armstremg v, Franeis Corp, supra. 20 NI 320 (120
A2d 4, 539 ALR.24 403 cited by the wourt in Kewy invelved a situation
somewhat similar to the mstant ¢ase. [ that case, defendant, in the course
of developing a large housing project, substantialty sugmented the flow
of surface water through a natural chaane! on piaitfls land, causing
considerable damage. The court, Tollowing the rule of reasonable use,
entered a decree reqguiring the defendant to pipe the channel so as to protect
the plaintiff's land. There is no indicktion that the plaintiff made any
alterations in his property o protect it from the increased low of surface
water, The coust held that while home-buibling projects are socially
beneficial, there was no reason why the economic cost incident 1o the
expulsion of surface waiers should be borne by the adjoining Yandowners,
rather than by those undertaking such projects for proft. (1. Pagliotsi
V. Acguistapace, supre, 64 Cal.2d R73Y

Upon an examination of the record, we have determined that there is
substantial evidence to support a finding that plantiil acted reasonably
in relation to his property.® {9} So far as the County is concerned, how-
ever, we conciude that the tncreased use of plamtifl's ditch, as a result
of the improvement, is in the nature of inverse condemnation (Code Civ,
Proc., § 12387 that the County is not, as a matler of law, prohibited
from incicasing a servitude if such increase 15 without unreasonable damage
1o the owner of Lhe servient estale and compensition for any diminution
in the property’s value s paid by the County. {Granone v. County of Los
Angeles, 231 Cal. App.2d 629, 646 142 Cal Rpar. 34]) The effect of Keys
and Pagliosi. then. is to point the way for complete recovery by a property

TFor general discissions of the conflicting rubkes selating 10 surlace waler disputes.,
see X9 So.Call Rev. 128, Comment, Calitormie Surfove Waters: 17 Hastings 1.3, K26,
Note, Californie NSurfucy Waters: and Witkin, Suns. Cal. Law {199 Supp), § 128 AL
Reai Property.

“While & lower landowner’s faifure 10 take affirmnative action to proteet has property
does not necessaridy mean he mo denied reliel against the unper landowner, his lack
of aclion may be relevant in computing the Jdamages 1o which he o entitled. {See
alse footnete 6 herein, page 7300

"The question of damages for which Cobea pray he Table & discosaed dnfris begin-
mng on page 73N

[Jan. 1970
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owner whose property is damaged by the actions of another. (18)  Against
pubic bodies, when the damage is incurred by virtue of a public improve-
ment. the 1ipht of action iy in accordance with the rules established in
thverse condemation: where the damage is done by a private parly (privale
person withouwt powers of comdemnation such as those enjoved by public
wtilities o cducational imstitutons {(Haiversity of Southern Cal. v, Rohbins,
1 Cal App.2d S23 137 PL2d 163131, there is, of course, 1o action in inverse
condemoabion, but g simibur resuly obtaine. Kews and Paglions are expres-
ssons of that same conflict that Arvae Van Abtyne noted o his article,
Sturutory Modifcation of Inverse Condemnution: The Scope of Legislative
Power, 19 Stan L. Res. 727, at page 735 “Inverse condemnation epitomizes
a strugple belween the security of C‘established economic nterests’ and
the forces of sovial change’ which cannot be rationelly resolved by a mere
search for delimitions.™

Defendunt County's labihity for inverse condemnation is predicated upon
Acticle 1. section (4 of the California Constitution, which provides that
“{pinivate property shall not be taken or damaged for public use without
just compensation baving first been made to . . the owner, ., 7
A(FD) " inverse condemnation” is the name penerally asceibed o the remedy
which a property owner & peemnitted o prosecute o obtain the just com-
pensation which the Constitution assures him when his property without
prior payment therefor, has been taken or damaged for public use”
(Van Abtymwe, JTaverse Condemnation, supra, at page 730.))

In Atbers v Conney of Low Angeles, 62 Cab.2d 250 |42 Cal.Rptr. 89,
0K Pk ) 299, the Stite Supremc Court, construing Article 1, section 14,
held thae, with two exceptions, any actual physicul injury to real property
proximately caunsed by a public ainprovemenl as debberately designed and
canstricted, wiwther or pot forewreable, entitles the injured landowner
W recoviry Tor inverse condemnation.  The two excephons set forth in
Afbers mvolved sttuations fike those in (1Y Gray v, Reclamation Dist.
Ao 1500, 174 Cul. 622 1163 P. 16G24], where it was held that damage
resulting from o Icgibmate exercise of the state’s police power {in that case,
load control, navigatonad improvement, and reclamation work} is non-
compensitbie provided the “propee imits” of that power bave not been
excecded, and (D) Arcther v, ity of Los Angeles. 19 Cal.l2d 19 (119
P.2d 1] where the state, as an uppeer sipavian owner, Bas the right to inflict
the damiape {discussed frfra, b page 7303, In Gray, the court noted that
future loadinge would be elnninated us soon as the balance of the project
wis completed, and that the plaintiffs would derive substantial loag-term
henetits from the abatement of food dumage and improvement of paviga-
tivn. Thus, the Bist exception noted by Afbers 15 inapplicable 10 the
mstanl case.

Pan. 19704
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s ned clear whether, by holding that the landowner could recover
whether or not the damape o his land was o foresecable consequence of
the public naprovement, the court i Albers implicdly disapproved carlier
cases reaching a contrary result. {See, g Bauer v. Connte of Ventura,
45 Cat.2d 276 [289 P.2d 1} {which had held that a plaintiff could not
recover aguinst a public entity m inverse conde mnation without the pleading
and proviag of a claim actionable against a private person under analogous
circumistancesy, Frustuck v, City of Fairfux, 212 Cal.App.2d 345 [28
Cal Rptr. 35715 In his anticle, Unintended Physical Damage, 200 Hastings
L.J. 431 at 493445, Arvo Van Alstyne obsenves: “Alhers may simply
embody an implicit hypothesis that practically every povernmental decision
io construct a public improvement involves, however remotely, at least
some unforeseeable risks that physical damage 1o property may resull. Tn
the presumably rare nsliance where substantiodl Jamage does in fact even-
tuale "dircetly’ from the project [footaste omitted}, amd s capable of more
equituble absorption by the benehicraries of the project {ordinarily erther
taxpayers or consumers of service paid for by fecs or charges) than by
the mjured owner [footnote omitted), abscnce of fault may be treated as
simply an insufficient justification for shifting the unforesceable oss from
the project that caused it to be {sic] the equally innocent owners Absence
of foreseeability, like the other factual clements in 1he balancing process,
8, in effect. mercly a mitipating bul not necessarily cxonerating circum-
stance.” Since it was the tial court’s tinding that the County acted unrea-
sonably in accepling the dedication of Deodara amd Qhveras Strects, the
layout of which caused the defective dratnage of Mendocino Strcet, we are
nol regaired 1o resolve the question posed by Professor Van Alstyne '*

Ciung Bauer v. County of Venturu, supre, and Granene v. Connty of Los
Angeles, supra, 23t Cab App.2d 629, Van Altyne. Inverse Condemnation,
supra. noies (pp. 731738 “{Tlhe constitutional temedy often overlaps
rnormitl 1otl remedies and provides an alternaiive basis of relief. .- . The
law of governmental lort Lability (or immunity) and the law of inverse con-
demnation have Tong been charascterized by significant inter-relationships.”
But inverse comdemnation does not invalve ordinary acts of carelessness in
the carrying out of the public entity’s program. (Mifier v. City of Palo Alto,
208 Cal. 74 {280 " 1OR];, Huvashi v Alameda Couney Flood Congrol
Dist., 167 Cal.App.2d 584, 591-592 {334 P2 104K): Western Asyur. Co.
v. Swcramente & Sun Joagein Deainage Pise, 72 Cab App. 68 [237 P. 89|
Lean Thomas David, Municipal Liobilitv i Tore in Califernia, Part 1L,

TeE0r div Gasions ol the mmpact of the Aibery decinnon, see Note, frverse Condeme
e, Fovcxecability Abandoned i California Alesy ¥, County of Lo Angeles.
13 LLCLA 1.Rew, BTY Nowe, Governmenr Subdivivienry Liobde for Ulniioreseen
Damuagings Cnder Califermn Teverse Condemmnrion Law, 17 Stan ] Rev. 763 Witkin,
Sum. Cal. Law, Constitnional Law (B9e9 Sappy, § M2 A

[2an. 1970}
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7 Sa.Cal.L Rev. 214, 215-220.) Property is only deemed taken or damaged
for a public use if the injury s a nccessary consequence of the public project.
(Albers v. County of Los Angeles, supra, pp. 263-264.) Van Alstyne
{Inverse Condemnation, supra, at page T81) states: “Tt now appears settled
that if the construction or maintenance of a public project is designed to
serve the interests of the community as a whole, any property damage
caused by the project or by its operations as deliberately conceived is for a
public use and is constitutionally compensable.*” On the other hand,
‘[djamage resulting from negligence in the routine operation having no
relation {o the function of the project as conceived’ is not within the purview
of section i4 fofl Article 1 of the California Constitution. ] (12)  Here,
the increased burden upon plaintifi’s ditch was a pecessary consequence of
the design of the tract and the creation and improvement of the streets,
However, the overflow of the streets’ crown, while resultant, was not a
necessary consequence of the improvement to the higher ground. It is true
that defendant County merely approved the plans and accepted the streets,
leaving th actual plansing and construction to a private contractor, but
the County is not thereby shielded from liability.

The case of Frustuck v. City of Fairfax, supra, involved a situation’
factually similar to that presently before us. There, the development and
improvement of higher lands resulted in an increase in the flowage of sur-
face waters which naturaily drained across plaintiff’s lower property. These
improvements diverted the storm waters from their natura) channels in
such a manner that the additional water could not be handled by the exist-
ing 20 inch culvert which ran beneath the street to a ditch located on plain-
tff's property. The excess water overflowed onto plaintifi’s land. To alleviate
this condition, the City enlarged the culvert carrying the waters to the
plaintiff’s ditch. The result was a flow of water which could not be handled
by the ditch, and flooding occurred, The court found that there was created
an increased burden to plaintiffs property, constituting inverse condemna-
tion. The court stated (pp. 362-363% “The liability of the City is not neces-
sarily predicated upon the doing by it of the actual physical act of diversion.
The basis of liability is its failure, in the exercise of its governmental power,
to appreciate the probability that the drainage system from Marinda Oaky
to the Frustuck property, functioning as deliberately conceived, and as
altered and maintained by the diversion of waters from their normal chan-
nels, would result in some damage to private property. (Youngbiood v, Los
Angeles County Flood Control Dist., supra, 56 Cal.2d 603, 607 {15 Cal.

“Ax1Ser Bauer v, County of Ventura, 45 Cal.2d 276, 289 P.2d 1 (1955): Granone
v, County of Loz Angrles. 231 Ca!A% 629, 42 CaLRptr 14 (2d Dis., 1963);
Ambrogsini v, Alisel Sanitary Dist., 154 Cal. App.2d 720, 317 P.2d 32 (Ist Dlsi 1957).

“2&uBager v. County of Ventura, supra, note 287, at 286, 289 P.2d at 7 {dictum).”
{Jan. 1970]
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Rptr. 904, 364 P.2d 840]; Bauer v. County of Ventura, supra, p. 285; Ward
Concrete Products Co. v. Loy Angeles County Floud ete. Dist., 149 Cal
App.2d 840, 846-847 {309 P.2d 5461.) Drainage systems concern the whole
community. Their construction and maintenance become a matter of public
policy and are subjects of independent statute. (Bauer v. County of Ventura,
supra, p. 285.) They are, as here, proper subjects for the required approval
by public agencies. The approval of the subdivision maps und plans which
include drainage systems, as well as the approval which we are entitied to
presume was given to the construction and the improvement on the church
property by the City in the performance of official duty (Code Civ. Proc.,
§ 1963, subd. 15), constitute a substantial participation incident fo the
serving of a public purpose. Such drainage sysiems when accepted and
approved by the City become a public improvement and part of its system
of public works. {Steiger v. City of San Diego. 163 Cal.App.2d 110 [329
P.2d 94).) The fact that the work is performed by a contractor, suhdivider .
or a private owner of properly does not nccessarily exonerate a public
agency, if such contractor, subdivider or owner foliows the plans and speci-
fications furnished or approved by the public agency. When the work thus
planned, specified and authorized results in an injury to adjacent property
the liability is upon the public agency under its ohligation to compensate
for the damages resulting from the exercise of its governmental power.
{Heimann v. City of Los Angeles, 30 Cal.2d 746, 756 [183 P.2d 597];
Steiger v. City of San Diego, supru, 163 Cal.App.2d 110, 113; Alisal
Sanitary Dist. ¥v. Kennedy, 180 Cal.App.2d 69, 82 [4 Cal.Rptr. 379])"
In the instant case, the defendant County is liabic to the plaintiff for the
same reasons as expressed in Frustuck, upon its approval of the plans.

Gibco's ability, however, is o different guestion.  (13) In the absence
of somcthing in the naturc of a protective covenant, where a public entity
approves the plans for a subdivision, including a drainage system, and there
is damage to adjacent property as a result of those improvements, the public
entity, not the subdivider, is liable in an inverse condemuation suit. (Eachus
v. City of Los Angeles, 130 Cal. 492 [62 P. 29, 80 Am. 5i. Rep. 147];
Steiger v. City of San Diego, 163 Cal App.2d 110, 113 [329 P.2d 94].
Anderson v. Fay Improv. Co., 134 Cal. App.2d 738, 745 [286 P.2d 513])

The whole of the injunction goes 10 the manner of discharging waters,
none of which are within the control of defendant Gibeo. We do not say
that a prohibitory injunction against active negligence on the part of Gibco
to the extent it may still have property interests in the tract wounld not be
proper. This, however, is not the purport of the injunction as ordered.
As we have heretofore noted in footnote ). there has been a waiver of
appeal by Gibco from that portion of the judgment relative to the damage
award of $50. There is no evidence of negligent conduct by Gibco con-

[Ian. 1970)
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tributing to or causing the water ur mud flow other than would naturally
result from the terrain alteration and the concentration of the surface waters
inlo the strects. We can readily envisage a situation where a subdivider,
during development of the property. may have & duty to prevent ground
erosion and the depositing of soil or debris on the land of the lower owner.
Tt would seem reasonable to require a subdivider to take preventive meas-
ures 10 preclude such incidents. and nothing we say here negates yesponsi-
bility for such negligence. but that is not encompassed in the problem now
before us. What the facts here cstablish is that the surface waters’ run-off
was increased in volume, and was directed and concentrated into the public
street in the expected fashion occasioned by the approved subdivision plan.
Thus, the diversion in guestion, so far as Gibco was concerned, was only
the drainage of surface watcrs by an abutting property owner into a2 public
street. As was stated in Portman v, Clementina Co., 147 Cal. App.2d 651,
659-660 (305 P.2d 963]: “[Ojur Supreme Court, in Shaw v. Sebasropol,
159 Cal. 623 [1i5 P. 213] and Richardson v. City of Eureka, 96 Cal. 443 -
[31 P. 458] treated the drainage of surface waters over a public street as
& use thereof by abutting property owness which could not be enlawfully
obstructed.”

"

For that reason, inverse condemnation is an accomplished fact as to any

diminution in value of plaintifPs property caused by the additional burden
placed on the ditch, and an injunction will not lie where the damage to
plaintiff is nol unrcasonabie under the propriety of the improvement.
{Cf. Hassell v. City & County of San Francisco, 11 Cal.2d 168 [78 P.2d
1021]; Andrew Jergens Co. v. Los Angeles, 103 Cat. App.2d 232 (229 P.2d
475], where an injunction was the proper remedy to prevent prospective

developments.) Except for the minor clean-up recovery for the mud occa-

sioned during tract developiment and the over-crown run-off via the plain-
tiff's driveway, plaintiff’s action must be limited to damages for the loss in
vaiue of his property. Had plaintiff acted prior to the construction of the
tract and the streets, an injunction might well have been the proper remedy
io limit the burden on the ditch {0 preexistent prescriptive rights. Bul he
cannot now require the County to undo that which has been accomplished

and which does not creale an unreasonable increase in the burden which

the land already bore. (14}  As the court in Frustuck stated {pp. 370-
371): *“The general rule is thal where a taking of private property for public
use is attempted unider the power of ¢eminent domain without any proviston
having been made for compensation, an injunction will lie. (Beals v. City
of Los Angeles, supra, 23 Cal.2d 381, 388 {144 P.2d 839]; Geurkink v,
City of Petaluma, 112 Cal, 306, 309 {44 P. 5701.) If the property has
been taken for a public usc without any provision being made for compensa-
tion, an unqualified injunction may be refused if a public use has intervened.
(Beals v. City of Las Angeles, supra, p. 388.) Accordingly, it has been held

[3an. 1970)
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that when a public use has aftuched|.] a prohibitory injunction should be
granted only in the cvent ne other eelief is adequate, (Hillside Water Co.
v. City of Loy Angelex, 10 Cal.2d 677, 688 {76 P.23 681]: Peabody v. City
of Vallejo, 2 Cal.2d 351, 278 [40 P.2d 486]) (15) The appropriate
course 10 pursue when such a use has attached is to sue for damages in
inverse condemnation, and unless the plaintifl can show pood reason why
such remedy would not be adequate. he is not entitled to an injunction
where a peblic use has intervened. (Hillside Water Co. v. City of Los
Angeles, supra, p. 688. (168} Moreover, where a property owner permits
the compietion by a public agency of the work which results in the taking
of private property for a public use he will be denied the right to enjoin
the agency. His only remedy under such circumstances is a proceeding in
inverse condemnation o recover damages. (Lamb v. California Water &
Tel. Co., 21 Cal.2d 33, 4} {129 P.2d 3711 Peckwith v. Lavezzola, 50
Cal.App.2d 211, 219-220 [122 P.2d 678); sce Podesta v. Linden Irr. Dist.,
141 Cal. App.2d 38 [296 P.2d 4011.)"

There have been cases wherein injunctions, both mandatory and prohibi-
tory, have issued. One such case (Robinson v. Counry of Sun Diego, 113
Cal.App. 153{300 P.971}) compelled a public entity 1 alter street improve-
ments which occasioned the flooding of a plamtiff's land. There, the County
caused 2 highway to be graded and lowered and ditches to be constructed
on both sides thereof so that surface waters were diverted, thus causing
them to flow onto plaintifi's property. The court perpetuully enjoined the
County from so diverting the waters that had not previously fowed upon
plaintiff’s property. However, as the court there recogaized. the record of
the trial was unintelligible, and it is therefore impossible for us to determine
whether the ditches causing the diversion were temporary -or permanent.
In Lus Angeles Brick & Clay Products Co. v. City of Los Angeles, 60
Cal.App.2d 478 [141 P.2d 46}, and the case it relied upon, Farrell v. City
of Outario, 36 Cal. App. 754 (173 P. 192|, mandatory injunctions were
issued. The injunctive relief cases such as Robinson, Furrell, and Los Ange-
les Brick treat the diversion of surface waters as 4 nuisance, and not as a
necessary consequence of the public improvement,  (17)  Whike i is true
that the surface water diversion may not be a pact of the public improve-
meni, nevertheless the resultant run-off and diversion, where inteaded, is
caused by the improvement. Where the public use of the improvement
obtains. the damages which also result and which arc attached thereto are
within the authority of the agency causing the improvement, to the same
cxtent as is the improvement tself. (Granone v. County of Los Angeles,
supra, 231 CabApp. 629 at p. 646.) (1B} In cuases such as the one
before us, neither the consequentially injured purty nor the courts may
superimpose corrective authority upon public works already created unless
they are negligently constructed, or constructed in o manner unnecessary
{Jan. 1970] P
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to the public improvement. Distinct from those already created are those
not yet existent, for then the relative merits of injury may be weighed
against the benefits to the public. As we have pointed out, the use of

the ditch, by the increase of its burden, did not cause a different injury,

though it may well have consitluted a diminution in property value for
which plaimtiff may recover. This portion of the improvement was designed
to accomplish the very result of which plainhiff complains. The over-crown
ran-off, however, is but the result of ncgligent design of the crown height

or road pitch, and has no relationship 10 the reasonabieness of the public

improvement sought to be created.” As 1o such unnecessary, unintentional,
and negligently created consequences of the public improvement, we see
neither logic nor reason which prohibits the issuance of an injunction
to prohibit the maintenance thereof, Our conclusion in this respect recon-
ciles the cases which have issued an injunction with the later cases such
as Frustuck.

We note that those cases in which an iniunction has issued were decided
before Spawlding v. Cameron, 38 Cal.2d 265 {239 P.2d 623). In Spaulding,

the court stated (at p. 267): “In early decisions of this coust it was held

that it should not be presumed that a nuisance would continue, and
damages were not allowed for a decrease in market value caused by the
existence of the nuisance but were limited to the actual physical injury
suffered before the commencement of the action. (Hopkins v. Western Pac.
R.Co., 50 Cal. 190, 194; Severy v. Central Pac. R. Co., 51 Cal. 194, 197;
see, also, Coals v. Atchizon T. & §. F. R. Ce., 1 Cal App. 441, 444.245

[82 P. 640}.) The remedy for a continuing nuisance was either a suit
for injunctive relicf or successive actions for damapes as new injuries -
occurred. Situations arose, however, where injunctive relief was not appro- -

priate ot where successive actions were undesirable either to the plaintiff

or the defendant or both. Accordingly, it was recognized that some types -
of nuisances should be considered permanent, and in such cases recovery .

of past and anticipated future damages were [sic} allowed in one action.
(Eachus v. Los Angeles Consol. Elec. Ry. Co., 103 Cal. 614, 622 [37
P. 750, 42 Am.St.Rep. 149]; Williams v. Southern Puc. Co., 150 Cal.
624, 626-628 [89 P. S99]; Rankin v. DeBare, 205 Cal. 639, 641 [27)

P. 1056]; see McCormick on Damages, § 127, pp. 504-505.)" We do not

believe, however, that Spaulding has actually overruled the rationale behind

Los Angeles Brick and the other cases cited. It does point the way to the -

ruling of Frustuck, 1f the carlier cases present a conflict in theory, we

believe the better rule upplicable to situations where a public entity has

completed its lmpmvemcntt. is prrcsmd in Frustuck,'*

1w ]ud:c:ai aclion me area r.!f inverse condemmnon hu not haen em:rely satis:
facloty: most authoritien readily acknopvledge that the cuse law is disorderly, incon-

(Jon, 19701
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(19) In the instant case, the injunciion is proper as it relates to the
over-crown ruti-off, and a mandatory injunction could issue ordering the.
County to cease engaging in such acts of negligence in the maintenance
of the inadequate drainage sysiem. In Hayashi v. Alamedg County Fiood
Control, 167 Cal.App.2d 584, at pp. 591-592 {334 P.2d 1048}, the
court states: “The most recent cases have made a distinction between negli-
genoe which occurs when a public agency is carrying out a deliberate
plan with regard to the construction of public works, and negligence
resulting in damage growing out of the operation and maintenance of
public works. These cases hold that the damage resvlting from the former
type of negligence is compensable under anticle I, section 14, whereas
damages resulting from the second type of negligence are not recoverable
in an inverse condemnation proceeding, but are recoverable, if at all, only
in a negligence action. (Bauer v. Couniy of Ventura, 45 Cal.2d 276 [289
P.2d 1], Ward Concrete Products Co, v. Los Angeles Flood ete. Dist..
149 Cal. App.2d 840 [309 P.2d 546); Youngblood v. City of Los Angeles,
160 Cal.App.2d 481 [325 P.2d 587].) It has been definitely held that a
property owner may not recover in an inverse condemnation proceeding
for damages caused by acts of carelessness or neglect on the part of a
public agency. {(Neff v. Imperial Irrigation Dist., 142 CalApp.2d 753
[299 P.2d 359).) In the present case the district did not cause the original
break in the levee, nor is it charged that.such occurred by reason of negli-
gence, Negligent design or construction is not charped, nor did the district
deiiberately divert the water onto the piaintiffs’ lands. It is charged with
negligent failure to act thereafter, that is, with negligence in the operation
and maintenance of its property. In our opinion that does not charge a
taking of property for public use under the Constitution.”

(20) Inversec condemuation does not involve ordinary negligence, but
rather, damages which are a natural consequence of the public improve-
ment. {Western Salt Co. v. City of Newport Beach, *271 Cal App.2d ——
[76 Cal.Rpir. 322].) {21) The injunction as issued, however, exceeds
the bounds of judicial authority in the instant case as it relates to the
mcreased use of the ditch. Were it to be approved in that respect, it would
authorize un injunction which would effectively negate the power of the
government 1o take property through inverse condemnation.

{21) While piaintiff did not specifically allege that his property had
been taken or damaged for a public purpose and therefore inversely con-
demned, his first amended complaint did allege facts which would support
& cause of action for inverse condemnation. The pleadmg allcgcs that

sistent, and diffise. [Footnol: onulted 1" (Van »\Islync fﬂh"r.l‘f (‘ondrmnauon, supra,
p. 732
*Advance Report Citation: 271 A.C.A. 454,

[3an. 19204
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defendant County allowed the construction of a subdivision on the land
above his property; that defendant County allowed the construction of
and accepted the streets on said land; that said construction reduced the
naiural drainage area oo said land, causing substantial amounts of surface

water to be discharged onte his property and overload his drainage ditch;

and that these surface waters continue 1o be discharged onto his land.
Thiese facts, if true, copstitute & laking by way of damage to plaintff's
land and for a public purpose. Adequate and timely notice and demand
are alleged, Thus, a cause of action in nverse condemnation is substantially
sei forth, though subject o improvement by amended pleading.

Defendants contend on appeal that plaintifi's drainage ditch is a8 natural
water course. However, neither defendant raised this theory uptil de-
fendant County argued it in its Points and Aulborities dated November 1,
1967. Neither defendant set forth in any pleading any allegation that

the ditch was a natural water course. Meither defendant requested or

moved to conform any pleading to any evidence concerning the issue of
4 natural water course. On March 3, 1967, plainiiff, in his proposed

findings of fact, included a finding that the drainage ditch was not and

had never been 2 natural water conrse. The defendants objected to this
proposed finding on the ground it was unnecessary, and the court

deleied it, indicating that the proposed finding concerning defendants’

prescriptive rights covered the poini. Defendants did not request a special
finding on the issue of a natural water course. (23) The defendants may
not now complain on appeal of defects in the court’s findings for which

they are responsible. (Fontana v. Upp. 128 CalApp.2¢ 208, 211 {275 .

P.2d 164); Tucker v. Cave Springs Min. Corp., 139 Cal.App. 213, 218
[33 P.2d 871).) (24) “It is fundamental that an appellant cannot change

the theory of his case after the failure of his strategy in the trial court.™ "

-

{Arthur v. London Guar. & Acc. Co., TR Cal.App.2d 198 {177 P.2d 625).) -
Therefore, defendants are not entitled to appellate consideration of this

issue.

However, on the evidence in the case before us, we would conclude
that defendants’ arguments would fai! on the merits. Pursuant to exception

{2) set forth in Afbers, the County correctly argues that an upper landowner -

may discharge surface waters into a natural water course and increase its
volume without subjecting itself to lLiability for any damage suffercd by

a lower landownes, even if the stream channel is inadeguate to accom- .

modate the increased flow. (Archer v. City of Lus Angeles, supra, 19

Cal.2d 19.) It is the County's contention that because of its Jong continued
use, plaiptifi's drainage dich constitutes 2 natural water course, 1t relies
on the cases of Clement v. State Reclumation Board, 35 Cal.2d 628 [220

P.24 897] and San Gabriel Vulley Couniry Clud v, County of Los Angeles,”

{Jan. 1970} .
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. 182 Cal. 392 [188 P. 554, 9 ALL.R. 1200}, These cases involved artificial
“changes to already existing natural water courses. In Clemenr, the court
held that levees constructed by farmers along the banks of the Sacramento
~ River had, after long continued maintenance, become the natural banks
of the river. (2%5) A mere canal or ditch, on the other hand, will not be
considered a natural water course unless it is a mere enlargement or
. alteration of an existing natural water course. even though it is the most
convenient way to drain the land. {Daer v, Corolina Aluminum Co.. 215
CON.C. 768 13 5.E.2d 434); 93 C.1.5., Waters, § 129 Morcover, a natural
water course must be fed from other and more permanent sources than
. mere surface waters unless they naturaliy converge to form a definite
~ channel. {Sangainetti v. Pock, 136 Cal. 466 [69 P. 98, 89 Am.St.Rep.
© 169); Los Angeles Cemetery Assn. v, City of Loy Angeles, 103 Cal 461

[37 P. 375Y; South Santa Clara Valley Water Conservation Dist. v. Johnson,
231 Cal. App.2d 388 {41 Cal.Rptr. 846}; 93 C.LS., Water, § 3.)

- We have heretofore discussed the right of the County to increase the -
burden upon the ditch, provided recompense for diminution of value,
if any, is paid under the theory of inverse condemnation. Plaintiff's
complaint, however, goes beyond the problem of excess water ia his ditch.
His complaint is that the water races down the new street, across Mendo-
cino, and down his driveway, flooding across his yard, depositing debris,
as well as causing erosion. Wée are therefore not confronted with the
narrow problem of increased waters through the ditch, as the County
would suggest. It may be thar one means of reducing the plaintiff's damage
would be to adequately corral the waters so as 1o funnet them through the
ditch, but this is not the sole problem presented on this appeal. Likewise,
it is no defense that, on afterthought, the County conceived of a preventive
measure which might have been taken by plaintff but was not, if plain-
1iff’'s not having forescen the prevenlive measure was not unceasonable,
(26) Aiso, where the preventive measure is one which might reasonably
be expected to be taken by the County, its failure 1o 1ake such precaution
goes directly to the unreasonableness of its actions. In the instant case,
the County suggests thet a graie and drain could have been constructed
by plaintiff at his driveway apron to funnel the waters across his land to
the drainage dicch. While this may be a possible solution, it goes more
to the damage occasioned by the introduction of the waters onto plaintiff’s
property than to the issue of reasonable or unreasonable action by plaintiff.
{Frustuck v. City of Fairfax, supra, pp. 368-369) Certainly, whaiever
plaintiffl must erect on his property, he is entitled 1o both the cost of such
erection and the damage caused by the burden requiring such protective
structures. (27}  As the court in Albers observed {at pp. 269-273): “On
the issue now before us the general rule is that an owner whose property

[Jan. 1970]
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is being taken or damaged by s public ¢ntity is under a duty to take all
reasonable steps available to minimize his loss. {18 Am.Jur., Eminent
Domain, § 262, p. 903 29 1.5, Eminent Domain, § 155 p. 1015,
n. 69, 4 Nichols on Eminent Domain (3d ed. 1962) § 1422, p. 5253 . . .

“No reason appears,why the rule in California should be harsher than
that of our sister stales. Mo overriding public policy demands that in
eminent domain proceedings in Califorra the owner of property be denied
recovery for expenses reasonably and in good faith incurred in an effort
to minimize his loss {foomote omitted]. On the comtrary, it would seem
that the public aterest would be served by allowing the possibility of such
a recovery: the owner, who is ordinarjly 1n the best positioa to learn of and
puard apainst danger to his property, woulk! thereby be c¢ncouraged to
attempt to minimize the loss inflicted on him by the condemnation, rather
than simply to sit idly by and watch otherwise avoidable damages accumu-
late. To the extent that the loss is minimized, of course, the amount of the

public entity’s hability to the owner is reduced; and adequate protection .

for the public entity would scem to be provided by the requirements of

good faith and reasonableness (see Zidel v. State (C1. Cl. 1949) supra,

198 Misc. 91 {96 N.Y.S.2d 330, 337)h. . . .

“If, in accordance with the general rule and the dictates of public policy,

the duty to mitigate damages is held to apply in eminent domain cases, the

fair market value of the property taken or dumaged will be decreased by
the amount which the owners reasonably and in good faith spend in dis-
charging that duty. Such amount can usually be determined with precision,
&s it was in the ¢ase before us, Tt is therefore unnecessary to draw a tech-
nical distinction between designating this amount as a sceparate item of
damages or merely placing it on the debat side in computing the fair
market value of the property after the taking; in either event the result
will be the same.”

The suggestion of the County above discussed might have been a solu-
tion 0 the problem; nevertheless, the obligation 1o prevent fulure damage
from the County's maintenance of its negligently constructed street was
that of the County. (28) The burden is on the County to construct its
streets in such manner as fo accomplish the purpose for which they were
intended. This includes providing the road with such crown or pitch as
to divert the oncoming surface waters in the direction intended. If the

approved design fails to meet the purpose for which it was created and

the condition of the street results in causing dawmage, its maintenance in
such condition may be enjoined, for the resultant damage is not “for the
public use.”

The issuance of the injunction, so far as it relates to the use of the ditch,

¥an. 197D]-
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while erroneous and requiring reversal, was a clear attempt by the trial

‘court to provide relief to plaintiff for the damage he has been occasioned.

Though that remedy cannot be affirmed, the determination of liability need
not be disturbed so far as defendant County is concerned. So far as the

-injunction related to over-crown run-off, the injunctive relief is affirmed,

. As to defendant County, the judgment is reversed as 10 the relief sought

to be granted as to any increased usz of the ditch for water diversion
purposes only, and the case is remanded to the trial court on the issue of
damages only, in conformity with this opinion,

As to defendant Gibeo, the judgment is reversed as to both liability and

-damages.

Aiso, J., and Reppy, J., concurred,

[Jan, 1970}
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"Inverse Condemnation: Unintended
| - Physical Damage*
By Arvo Vax m"‘
toducion

THE lsw of inverse condemnation lability of public entities for un-
intended physical insjuries to private property is entangled in a
complex web of doctrinal threads! The stark California constitu-
tional mandate that just compensation be paid when private property
is taken “or demaged” for public use® has induced courts, for want of
maore precise guidance, to Invoke analogies drawn from the law of
torts and property as keys to liability.* The decisional law, therefore,
contnim numerous allugions to concepls of “nuissnce,™ “trespass,”*

and “negligence* as well as to noticns of strict lability without
hult.’ Unfortuaately, judmlal opinioul se.ldom seek to rawncﬂe these

"Thlaﬂmhhbtsndonlmchmmwmm!hwﬂl
the Californis Law Revision Commission. The opinions, conclusions and rece
ommendations contained hereln are sntirety those of the author and do not
mcmuﬁyrmmtormﬂmmouofﬂncmhwmcum
misgion or ity individual members,

** B A 1943 LI.B. 1948, Yale University, Professor of Law, University
of Utah. Member of the California Bar. '

1 See penemlly Kratovil & Harrigon, :mmwmmcom
cept, 42 Carrr. L. Rav, 588 (1054); Mandelker, Inverse Condemnation: The
Constitutional Limits of Public Responsibility, 1968 Wis. L. Rxv. 3.

" F Cak, Cowar. art. I, § 14, Approximately one-half the states require
just compenyation for “dameging” az well as “taking.” 3 P, Nicaows, Expooer
Dostane § 6.44 (rev. 3d ed 1983). )

¥ Inverse cordemnation has been said to be “in the feld of tortious
action.” Douglnss v. Los Angeles, 3 Cal 24 129, 133, 53 P.2d 368, 355 (1938).
See ganerally Van Alstyne, Statutory Modification of Inverse Condesmnation;
The Scope of Légisiative Power, 19 Sran. L. Rev. 727, 73843 (1087).

i See, e.p., Granons v. Los Angeles County, 231 Cal. App. 2d 638, 42 Cal
Rptr. 34 '(19€3). The origln of governmental liability for nuisance, as an
aspect of inverse condemnnation lNabllity, is discussed in Van Alstyne, Govern~
maental Tort Liability: Ahb!k?ouw?mmmﬂcuhm 483, 438~
98 (1963},

5 See, eg.,LmAn‘eluBrickl:CllyProan.Coanmwm
App 23 478, 141 P2 148 (104%),

9 See, eg., House v. Flood Comtrol Dist, 25 Cal. 24 384, 153 P34 800
(1944). : :

T See, 0.5, Albers v. Los Angeles County, 82 Cal. 24 350, 308 P22 129,
aCaI.Rptr 2 (1563).
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divergent approaches. The need for greater uniformity, consistency,
and predictability ia particularly pressing in the physical damage
cases, for they comprise the single most significant class of inverse
condemnation claims, whether méasured numerically or in terms of
- the magnitude of potential liabilities. Clarification also would be
desirable in order to mark the borderline between the presently over-
lapping, and hence confusing, rules governing governmental tort and
inverse condemnation liabilities® _
The purpose of this article, therefore, is to explore and analyze in
depth those areas of inverse condemnation Iaw most in need of legis-
Iative clarification and correction, and to point out the theoretical

guidelinesneededto!ormuhteaunﬂarm,uondsmt,mdpmdichhle

statutory inverse liability scheme.

Before attempting to analyze those typlcal inverse condemnation
claims based on unintended tangible property. damage, it is necessary

to conduct a prelinsinary review of the four major strands of doctrinal
development most frequently encountered in these cases: (1) inverse

Haobility without fault; (2} tault as a basis of inverse liability; (3) the
signiticance of private law in the adjudication of inverse Iiability
claims; and (4} the doctrine of damnum absque injuria, ,

A. Inverse Liahility Without “Fault”

In 1956, a major landstide occurred in ther'tug'ueseBendarea |
of Los Angeles County, triggered by the pressure exerted by sub-

stantial earth fills deposited by the county in the course of extending
s county road through the area. Over five million dollars in resi-
dential and related improvements were destroyed by the slide. Al-

though it was known to the county that the surface area overlay a

prehistoric slide, competent geological studies had concluded that the
land had stabilized and that further slides were not reasonably to be
" expected. In a suit sgainst the county for damages, findings were
specifically made to the effect that there waa no negligence or other
wrongful conduct or omission on the part of the defendant; plaintiff
property owners, however, were awarded judgment on the basis of
" inverse condemnation. This judgment was affirmed on appeal by the
California Supreme Court in Albers v. County of Los Angeles? :

& Liability for property damage hay frequently been sustained in Call-
fornis cases upon eliernative theories of inverse copdemnation and tort as
-applied to the same facts. See, e.g, Bauer v, Ventura County, 45 Cal, 24 278,
288 P.2d 1 (1955); Granone v. Los Angeles County, 231 Cal. App. 2d 028, &2
Cal Rptr. 34 {1965). ’ ’

¥ 82 Cal. 24 250, 398 P.2d4 120, 42 Cal. Rptr. B3 {1883).

e
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Aibers thus reconfinmed the previcusly announced, but often for-
gotten, principle that liability may exist on inverse condemnation
grounds in the absence of fault. Reviewing the prior decisions, the -
court pointed out that the California courts, from the earliest case“ .
interpreting the “or damaged” clause added to California’s constitu-

tional eminent domain provision in 1879, had repeatedly held public

entities liable for foreseeable'? physical damage caused by & public
improvement project undertaken for public use, whether the work
was done carefully or negligenily.”® The problem before the court in
Albers was stated explicitly in thess terms:

The issue is how should this court, as a matter of interpretation
and policy, construe article I, section 14, of the Constitution in its ap-
plication to sny case where seiual physical damage in proximately
caused to real property, naither intentionally nor negligenily, but is
the proximate result of the construction of a public work deliberataly
planned and carried out by the public agency, where if the damage
had been foreseen It would render the public agency Yahlel+
The conclusion snnounced was that, in general, “any actual phys-

ical injury to real property proximately caused by the improvement
as deliberately designed and constructed is compensable under article
I, section 14, of our Constitution whether foreseeable or not.”¥

* 'This conclusion was supported, in the Court’s view, by relevant -

' policy considerations:

The toliowmg factors are Important. First, the damage to this
property, if rezsonably foreseeable, would have entitled the property
owners t0 compensation. Second, the lkelihood of public works not
belng engaged in because of unseen and unforeseezble posstble direct
physical damage to real property is remote. Third, the property own-
ers did suffer direct physical damnge to their properties as the prox-

10 Regrdon v, San Francisco, 82 Cal. 492, 6 P, 317 (1885). :

11 See Van Alstyne, Statutory Modification of Inverse Condemnation: The
Scope of Legislative Power, 18 Stan. L. Erv. 727, T71-76 {1967} (historical
background of Cavr, Const. art. I, § 14).

12 The Albers opinlon appears to treat foreseeahiiity ws an element of
fault. Cf. Resraremiznt (Sekcown) or Towm § 2302 (1965). Foreseeability is
more typicelly regarded, in the inverse liahility decisions, as an element of
proximate cause, See text pccompanying nctes 33-35 infre.

18 See Clement v. State Heclamation Bd., 35 Cal. 24 628 220 P.2d B9Y
(1950); Powers Farms v. Consolidated Irr. Dist, 19 Cal 2d 123, 1% P24 717
{1941); Tyler v. Tehama County, 100 Cal. 618, 42 P. 240 (1295); Reardon v.
San Francisco, 62 Calk. 402, 8 P, 817 (1885); Tormey v. A.nderson-t!ottonwoqd
¥rr. Dist, 53 Cal. App. 559, 588, 200 P. 314, 818 (1921) (opinion of Supreme
Court en banc denying hearing). These caszes, all cited in Aibers, do not dis-
cuss directly the matter of foregesability of the dameges clajmed; the facts ia
each case, however, are consigtent with actual or constructive foresight For
other examples of inverse Hability without “fauit” see text nmmpnnymg
notes 225-31 infra.

14 Albers v. Los Angelex cmmty, 82 Cal 2d 250, 262, 398 P.2d 120, 138,
42 Cgl. Rpir. 88, 96 (1985}, .

13 Id. at 283-64, 388 P.24 at 137, 42 Cal. Rptr. at 97.
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imate result of the work as deliberately planned and carriad out.

the comt of such dumage can better be abserbed, and with in-
tinitely leas hardship, by the taxpayers as & whole than by the owners
of the individual parcels damaged. Fifth , . . “the owner of the dam-

Aclosemdhgo!theﬁlbmopinionmdiututhatthemlem-
nounced is not ag favorable to inverse liability as might appear at firat
glance. It is clenrly not a blanket acceptance of strict Hability with-
out fault.!! Three important qualifications are indicated. First, Al-
bers supports liability obsent foreseeability of Injury (i.e., without
fault) only when inverse liability would cbtain in a situation involv-
ing the same facts plus foreseeability (ie, plus fault). Secondly, the
rule iz Hmited to instances of “direct physical damage.” Finally, the

damage must be promntelymuud"byﬂmwhlicimmmtu :

designed and constructed.
Theﬁrstofthmqualiﬂcaﬂmnnmthntmmhamlity

ordinarily rests—although not invariably'*—upon a showing of fault.
Unfortuniately, the nature of this “fault,” and thius the dimensions of

inverse Hability under situations such as Albers where fault iz not

present, is rooted in decisions] law that is less than crystal clear. It
appears, however, that there are significant types of government pro-

jects which, while ultimately producing unforeseeable—or even fore-
seeable—damage to private property, may nevertheless be undertaken
without risk of inverse liability. The Albers opinion explicitly with-
holds lfability, for exampie, when the public entity’s conduct is legally
privileged, either under ordinary property law principles or as & non-
compensable exercise of the police power.® = -

The second qualification limits the Albers nppronch to “direct

physical damage,” thereby excluding instances of non-physical “eon-
sequential” demages? The terms, “direct” and “physical,” in this

15 Jd. The quotation is from Cisment v. Raclmmm.anmum
642, 320 P22 SIﬂ' 905 (1950},

"Eﬂamtamejudicm»pmnlmmniduthﬂhmm
nation is a form of strict Yiablity have generslly failed Ser Youngblood v,
Loz Angeles County Flood Control Dist, 58 Cal 24 603, 364 P.2d 840, 15 Cal.
. Rptr. 904 {1861} Smith v. mmymmnm,mm pp 24 613, 285
P.zdsmﬂm).f:urcivmov'u'dehrm Cal. App. 3d 588, 169 P.2d
874 {1945}

1 Of. Van Alstyne, Shm&muod(ﬂmimof Inverse Condemnation:
Deliberately Inflicted Injury or Destruction, 20 Svan. L. Hw, 817 (1988).

1» THustrative decisions cited in Alders include Archér v. Los Angeles, 19
Cal. 2d 10, 119 P.2d 1 (1041) (privilege); Gray v. Reclamstion Dist. No. 1300,
174 Cal. 622, 163 P. 1034 {(1817) (police power); see text unumpmy notes
$8-8T7 infra.

20 The arobiguous term "consequential damages” ia often smployed i
describe generically the kinds of losses for which inverse condemnstion lia-
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context connote a “definite physical injury to land or an invasion of
it cognizable to the senses, depreciating its market value™ The
cases relied on in Albers, for cxample, involve structural injury to
buildings,® erosion of the banks of a stream,® waterlogging of agri-
cultural land by seepage from a leaking irrigation canal® and flood-
ing and deposit of mud and silt by an overflowing river® The
opinion indicates that non-physical losses, such as decreased businsis
profits or diminution of property valucs due to diversion of tratfic or
circuity of travel resulting from a public improvement, are not re-
coverable under this rationale ™

Thethirdquamhcaﬂm»requiringthatthedmgebepmﬁ-
mately caused by the public improvement as designed and constructed
~dinvolves a troublesome conceptual premise, When the defendmt’s
wrongful act or omission does not directly produce the injury com-

bility is denied, whars no physical injury to, or wppropriation of, tangihle
propeety is involved. See Richards v, Washington Terminei Co., 253 VS 548,
864 (1914); 3 P. Nrcmots, Eurwenr Dossase § 6.4432, at 003 (rev. 34 ed. 1083).
One of the purposes for which the “or damaged” clause was added to the
wmummmmmm.ummainjmmmu,
“consequential” and’ thus nodcompensable. E.g., Reardon v. San Frenciseo, 68
Cal 43, 8 F, 317 (1835) {Wsth:tmhlnkhdsdwmthlhm—
ages were made compenssble by the 1879 constitution) ; Bachus v. Los Angeles
Consol. Elec.-Ry., 103 Cal. 814, 37 P. 760 {1334) (umblc) Thus, although
some kinds of non-tangible damagings (ie., loss of property values) resulting
from public projecty are now compensable, Bacich v, Board of Control, 33 Cal
2d 349, 144 P.2d 318 (1843} {loes of ingress and sccess), others are still deerned
consequential and not within the purview of the hunt compenwmtion clause
See cases cited note 2 infro.  Swe praerzily & P, Nicaous, supre § 6.4432(1),
at 508-19.

1t Albers v. Low Angeles County, £2 Cal. 23 250, 200, 308 P24 129, 138,
43 Cal. Rptr. an 85 (1965}, quoting 18 Am. Jur. Eminext Domain § 180, ot 700
(1839).

ﬂaaurdmv Sn!'mndmo unc-ﬂ.m,u’ 317 (1888).

2 Tyler v. Tehuma County, 109 Cal. 618, 42 P. 240 (1898),

4 Powers Farma v. Consolidated Irr, Dist, 15 Cal 24 123, 119 P2d 717 -
(1941) {dictam); Tormey v. Anderson-Cottonwood Irr, Dist., 53 Cal App. 580,
200 P, 814 {1931} (opinion of Bupreme Court en bane on dental of hearing).

9 Clement v, Raclamation Bd., 35 Cal 24 628, 220 P.2d 897 (19080).

% “Such cases a¢ Prople v. Symonds, 54 Cal 24 385, Inwal of
business and diminution of value by diversion of traffic, circuity of travel, ste.,
dnmt!nvdvedlrectphyﬁmid&muehmﬂpmﬂy. ttmlydlmlnuﬂm

a -
)

in its enjoyment.” Albers v. Los Angeles County, 82 Cal 2d 250, 383, 308 P.3d
129, 138, 42 Cal. Rptr. 89, 98 (1565, Amd,Peoplecxrd.Depm
Pub. Works v. Ayon, 54 Cal. 2d 217, 353 P.2d 519, 6 Cal. Bp!r 181 (1960

People ex rel. Department of Pub, Works v, Ruueli,iﬂﬂd. 180, 308 P24
10 (1957). For & more deislied discussion concerning recovery of business

‘profits under inverse Hability, sen Note, The Unsoundness of California’s

Noncompenaability Ruls a1 Applied to Business Losses in Condemnation Coses,
20 Hartings L.J. €75 {1089).
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plalnedot,Cnlﬂomiatort!awgenuallyreterstoformeabﬂityntin-
jury as the test of whether the act or omission is sufficlently “proxi-

mate” that Hability may attach’” Recognizing that “cause-in-fact”
may, in strict logic, be traced in an endless chain of cause and effect
relationships to exceedingly remote events, the reasonable foresee-

ability test is regarded as a useful mechanism for confining tort -
sbility within rational limits® But the premise of the Albers deci-

sion is that neither the harmful consequences of the county's road -
-building project nor the intervening landslide which produced them

were foreseeable; the landslide damage was compensable even

though whelly unexpecied and unforeseesble, and the result of a. .
reasonably formulated and carefully executed plan of construction.
Manifestly, thatum"proximatecme must have s special meaning .

in thiz context.

Althmghmduhimhubm!oundmlyﬁnghdepththeprw: :
‘imate cause concept where inverse Hability obtains without fault, the

Wo!maﬂupﬁmmﬁhtltmamm&ng

showing of a “substantial” cause-and-effect relationship which ex-

cludes the probability that other forces alone produced the injury.®

Fore:mple,thadeehimmtnnuspeﬂolthemmnnh .

capés a8 being actionable if it is the “necesssry or probsble result”
of the jmprovement,® or if “the immediate, direct, and Decessary ef-
fect” thereof was to produce the damage® Proof that the injurious

consequences foﬂowedinthenormﬂeonmn!suboeqmtemts,md'

were produced predominantly by the impmvemmt,mmtobethe
focus of the judicial inquiry.»*

“SnAkmv -Boname County, 87 Cal. 2d 185, 199, 430 P.2d 57,485, 80

Cal. Rptr. 499, 607 (1087); Mosley v. Avden Furms Co., 26 Cal. 24 213, 157 Pad

372 (1948} ; Gibson v. Garcia, 08 Cal. App. 2d 081, 315 P.24 119 (1050). It i
natnecemrythdthtaxﬂmto!hm.orthe_eﬂﬂmnnnerinwhkhith

incurred, be foresseable. I.g, Osborn v, Whittier, 103 Cal. App. 24 609, 230
P.2qd 132 (1851). . ’ i

"SQQP:ﬂno?GmmCll.App, Iﬂ!,lﬁ,lﬂmmmﬂﬂl

(1965); . Hanrss & F. Jamzs, Tex Law or Toxta § 209, at 1134.31 (1036);
W. Prossxe, Tax Law or Toers § 51, at 320-21 {54 ed. 1984). The same results
mruchndinmltbutnutmcuea.bymlni!mbﬂitytonmltthe
scope of duty rather than causation. See Green, l"mumbﬂuy in Negtigﬂu
Law, 61 Corvm. L. Rev. 1401 (1961). :

-3 The term “substant "isplrtnc!thavoez’huhryo!tnﬂhw See
RextaTemxyt (S2coNT) oF Toxts § 431, comment ¢ at 433 (1965).

2 Youngblood v. ImAngeIuCnuntyﬂoodeﬂqtht. 56 Cal, 24 s03,
007, 364 P.2d 840, 842, 15 Cal. Rptr. 904, 906 (1081); Granone v. ImAnaeles
County, 231 Cel. App. 2d 628, 648, 43 Cal. Rpir. 34, 47 (1963).

#1 Los Angeles Cemetery Ass'n v. Los Angeles, 108 Cal. 46), 470, 37 P. 378,

378 (18%4). See alro Conger v. Pierce County, 118 Wash. 27, 198 P. 377 c1g21).
s Despite the generality of typical judiclal language, see cases cited notes
30 & 31 supra, there appears to be an implication running through the deci-
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_ The opinion in Aibers rejects foreseeability as an element of the
public entity’s duty to pay just compensation when its improvement
project directly sets in motion the natural forces (i.e., landslide), which
results in damage to private property. Foreseeability still may be a
significant operative factor in determining liability in other types of
cases, however, such as cases in which independently generated
forces, not induced by the entity's sctions, contribute to the injury.
Far example, the conatruction by 2 public entity of a culvert through -
& highway embarkment iz, by hypothesie, the result of foregight that .
fiooding is lkely to vecur in the absence of suitable drainage, If the
culvert proves to be of insufficient capacity during normally fore-
seeable storms, inverse Liability obtains because the firoding, as a
foreseeable consequence of the project, was proximately caused by the
inherently defective design of the culvert® But if at the same loca- .
tion flooding is produced by insufficiency of the culvert to dispose of
the runcff of a storm of anprecedentad and extraordinary size beyond
the scope of human foresight, the project is regarded as not the prox-
imete cause of damage that would not have resulted under predictable
conditions.®™  In other words, where there is an intervening foroe
which cuts off and gupersedes the origival chain of causation, and the
public improvement itself was planned and constructed in a manner
reasonably sufficient to cope with foreseeable conditions without caus-
ing private damage, then the public entify should not be held respon-
sibie for damage thet results from the mdependent, intervening
m L]}

sions that mere cause-lp-fect, undes the usual “but for'* test, mey not be sut-
ficient unless accompenied by n showing that the infurious resuits were an
inescapable or unavoidsble cobgenuence. (reat Horthern Ry. o State, 102

Wash. 348, 173 F. 40 (1818); Hesrenmuxny (Szcowp) or Toxta § 433, comment

d (196%). Cause-in-fact in the usunl sensc must, of courss, bs shown. Young-
blood v. Los Angelas County Flood Contrel Dist., 5¢ Cal. 24 &9, 364 P23 840,
18 Cal. Rptr. 804 (1961); Janssen v. Loz Angelea County, 50 Cal. App. 24 45,
123 P.ad 122 (1943).

3 (ranone v. IauAngaleComty, %81 Cal App. 24 820, 42 Cal. Rptr. M4
(1965). .
limmaﬂ&meterym;mv ior Angeles, i0% Cal. 481, 3T P. m
(1804); Dick v. Los Angeles, 24 Cal. App. 724, 188 P. T0Z (1917) (dietum).
To constitute an unforeszesble “act of God” which cuts off the chain of cau-
sation, however, the storm must be truly unforeseesble. The mere fact that
it may be a heavy storm of unumie! intensity or volume, or even set Jocal
records for magnitude, is not enough if hegvy storms are expeciable inwthe
mrea, Southern Pac. Co. v. Los Angelze. § Cal, 2d 345, G5 P.2d 847 (1038).

38 ResTarrMent (Sccomp) or Toxrs § 43201 {1083). ‘The fact that the
storm was unprecedents@ snd unforesesible, however, does not ahsolve the
public entity from Hability for ndditional damage which would mot have
occurred in the absence of the hmprovement. Jefferis v, Monterey Park, 14
Cxl. App. 24 113, 57 P.2d 1974 (1938} ; Nehi +. Alte Yrr. Dist, 23 Cel App. 333,
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Albers, under this analysis, is clearly distinguishable from the
“set of God" cases. In Albers, the county road project was planned
and constructed with reasonable care in light of all foreseeable future
conditions; yet, due to unforeseeable circumstances, the project di-

rectly set in motion, and thereby substantially caused, the property

damage for which compensation was sought Liability was thus im-
posed, since, for the policy reasons sununarized in the court’s opinion,
the just compensation clause supports and requires such an imposition

where & direct casual connection between & public project and private -

property damage is established. In the “act of God” cases, however,
the direct causal connection is broken by the intervention of an un-
foreseenble force of nature which, of iteelf, was not set in motion or
produced by the entity’s improvement undertaking. Absent such di-
rect, or proximate causation, compensation is not required. On the
other hand, to the extent that the intervention of independent natural
forces is reasonably foreseeable, the emtity's failure to incorporate
adequate safeguards for private property into the improvement plan
remains & proximate, although concurrent, cause of the resulting dam-
age, and thus a basis of inverse lisbility.

B. Fault as a Basis of Iaverse Liakility-

Most of the pre-Albers decisions in Californis sustaining inverse
liability for unintended physical injury to property are predicated
expressly on a fault rationale grounded upon foresesability of damage

ad & consequence of the construction or operation of the public proj-

ect a3 deliberately planned.™ On the other hand, a substantial num-

ber of contemporaneous decisions seemingly affirm the proposition

that negligence is not & material eonsideration if, in fact, a taking or
damaging for public use has occurred ™ This apparent inconsistency
of basic doctrine, however, appears to be reconcilable.

The key to an understanding of the cases, it is belleved, i the
fact that negligence is only a particular kind of fault. What the courts
appear to be saying, although somewhat ineaxactly perhaps, is that it is

not necessary to inquire into the exact nature or quality of the fault

upon which inverse liability is predicated where the facts demon-
strate that some form of actionsble fault does exist™® When the

137 P. 1080 (1013) (dictum). Sece also Stons v. Los Angelea County Flood
Control Dist, 81 Cal. App. 24 802, 185 P.2d 308 (1M7).

3 Thers are two lesding decisions on this point. Baver v, Ventura
County, 45 Cal. 22 27¢, 289 P.2d 1 {1955); House v. Los Angeles County Flood
Control Dist., 23 Cal 24 384, 153 P.2d 950 (1944),

7 See cases cited note 13 pupra.

1 See, e.g., Clement v. Reclamation Bd, ssmzdm,m 220 P.24 801,
08 (10850), where it is stated that “[t]he construction of the public improve-
ment is 8 deliberate action of the state or its agency in furthsrance of public

\_J
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probability of resulting demage is reasonably foreseeabie, the adop-
tion and non-negligent execution of a risk-prone plan of public im-
provement rationally can be deemed, with certain exceptions to be
discussed, either: (a} negligence in adopting an inherently defective
plan, or in failing to modify it or incorporate reasonable safeguards to
provent the anticipated damaged* (b) negligent “failure to appre-
ciate the probability that, functioning as delibérately conceived, the
public improvement . . . would result in some damage to private
property;”'+* {¢) “intentional” infliction of the damage by deliberate
adoption of the defective plan with knowledge that damuge was a
probable result;*! or (d) inclusion in the plen, whether negligently
or deliberately, of features that violate a recognized legal duty that
the public entity, like private persons similarly situated, owes to
neighboring owners as & matter of property law.¥® But, in each in-
stance, it is not materially significant whether the “inherently wrong”
plan* was the product of inadvertence, negligeni conduct, or delib-

purposes. If private property is damaged thereby the state or it agency
muat compenszate the owner thersfor, [citations] whether the damage was
intentional or .the reqult of negligence on the part of the governmental
agency.” (Rmphasiz sdded). In Reardon v. San Francisco, 68 Cal. 463, 505, ¢
P. 317, 825 (1883), it was stated in concluxion that the California Comnstitution
_mukummpmuﬁonmthem“wmmquehmmm
or inflicted by want of care and skill” {(Emphesiz added). Tormey v.

gence was 1ot essentlal to invarse liability, since “the care that may be takoen
‘mwm&ummdmpummmmtwhi&amthadmmh
wWimmnterinHoﬂmriﬂ:tottheplﬂnﬁﬂtomm the im-
pmvemaatmumi" '

M Sed House v. LuAn:eluConntyl’lm&Cmtrolmﬂ.,ﬂsc 24 384,
153 P24 060 (1044); Granone v. Los Angeics County, 331 Cal App. 24 428, 42
Cal Rptr. 34 {1985) (aiternative holding); Beckley v. Reclamation Bd.. 205
Cal. App. 2d 734, 23 Cal. Bptr. 428 (1062} {alternative holding); Ward Can-
&rete Co. v. Los Angeles County ¥iood Control Dist, 149 Cal. App. 2d 840
- %00 P24 b8 (1987); of. W. Peosas, THE Law or Toxrs § 51 (3d od. 1984);

Rrsrarevext (Sscowd) or Towrs § 202 (1Dgl).
© - 4 Bauer v. Ventura County, 46 Cal. 2d 276, 288, 289 P:2d 1, 7 (1058)
{alternative holding) ; ses Kautman v. Tomich, 208 Cal. 19, 280 P, 130 (1929);
Arabrogini v. Alisel Banitery Dist, mc«xmmmmn&u (1937
(alternative holding).
1 Youngbiood v. mmmwnmmmmm 55 Cal. 2d 803,
- BB4 P.2d B40, 15 Cal Hptr. 804 (1081) {dctum); Clement v. Reclamation Bd.,
35 Cal. 2d 628, 220 P.ad Bi7? (1950).
42 Pacific Seazide Home for Children v. Rewhert Protection Dist, 190 Cal
. B44, 213 P. 887 (1923) (diversion of patural stream); Newman v, City of
Alhambra, 178 Cal. 42, 175 P. 414 {1018) {obstruction of natural drainage);
Bteiger v, San Diego, 163 Cal. App. 2d 110, 329 P.24 84 (1988) (ecollection and
discharge of surface waters}.
- ¢ House v. mmdumumcmwnm,nmmmm
153 P24 460, 954 (1944) (Curtis, J.},

-
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eration, for the same result-—inverse liability—follows unless there is

a sufficient showing of legal justification for infliction of the barm.

Some form of fault is thus & conspicuous characteristic of inverse
Liability in most California cases. The Albers decision does not pur-
port to overthrow this general approach or to reject entirely the fre-
guently expressed position that a public entity defendant “is not sbso-
lutely liable"# under the just compensation clause irrespective of its
involvement in the plaintiff's damage. It merely recognizes an addi-
tional occasion for inverse liability by holding that lack of foresee-
ability does not preclude recovery for directly cawsed physical prop-
ertydamgewhmhwouldhwebemmlbhunduaﬁultnﬂw
alehadthatdamagebeentommbh.“

€. vamntﬂukdhmm

_ Theeonceptd“fnult”supporﬂnghmlhbﬂityhubmfnr—
thuexpmdedbytheahorbﬁanotpﬂm!plﬂo!pﬁntehwinhﬂn
law of eminent domain. Inverse liability of public entities oftenr has
been sustained on the ground that the entity breached s legal duty
which it owed to the plaintiff, with such duty being determined by
. reference to those legal axioms governing private individuals.® For
example, a private person is under a duty to refrain from obstructing
& natural stream so as to-divert it upon his neighbor's lands ¢ Cor-
- respondingly, a public entity that obstructs ar diverts a siream may
be Hable in inverse condemnation for the resulting damages.® More-
_over, even when the entity is engaged in privileged conduct, such as
the erection of protective works against flood waters, it, like private
perscns, must act reasonably and non-negligently.®
- The initial use of private legal concepts as & framework for re-
solving inverss condemnation claims was a reflection, in part, of the
judicial expansion of inverse condemnation as a means for avoiding
the discredited doctrine of sovereign tort immunity® The constitu-

4 Younghlood v. Loa Angeles County Flood Control Dist., 38 Cel. 34 833,
607, 354 P.2d 840, 841, 18 Cal Rpir. 504, 05 (1981).

Rptr. 428 (1082) {alternative holding).
'“Kwtonv.(imdamd:.mm-lﬂi.ml’ﬂilm)

: 4 Clement v. Reclamation Bd, A6 Cal. 34 €34, 220 P24 897 (1930) ; Eliott
v. Los Angeles County, 188 Cal. 472, 191 P. 8909 (15680); Smith v. Los Angeles,
60 Cal. App. 2d 562, 150 P23 &9 {1044). .

4 Bauer v. Veatura County, 45 Cal. 24 s.mmu (1958); Houss v.
Los Angeles County Flood Control Dist, 28 2:!3!4.1531’.2&98;0(1“4};
Granone v. Los Angeles County, $91 Cal App. 2d €28, 42 Cal Rpir. 34 (1985)
{alternative holding).

50 See pensrally Mandelker, Inverse Condemnction: Thct‘:omﬂzuuml
Liraity of Public Responsibility, 1988 Wis. L. Bxv. 3.

L
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tional mandate to pay juet compensation when private property was
“damaged for public use” provided a strong and ready peg upon which
to hang a cloak of liability despite a claim of governmental immunity.

But the need to establish rational limits to the apparently unqualified
constitutional mandate suggested the use of rules of law limiting pri-
vate tort liability as analogues for denying inverse Lability in similar

- gltustions. Not unexpectedly, then, the constitutional inverse con-

demnation clause came to be thought of as merely n waiver of govern-
mental immunity, and an authorization for a self-executing remedy
which the injured property owner would not otherwise have had

‘against the siate and it sgencies. Moreover, as the edifice of gov-

ernmental immunity began t¢ crumble beneath the weight of excep-
tons admitted by judicial decisions and occasional legislaﬁon, a
considerable degree of overlapping of inverse and non-imimune tort
liabilitles became commonplace.®* Plaintiffs ofteri sued alternatively
on inverse and tort theories, with considerable success,* thereby con-
firming the notion thet inverse condemnation was merely & remedy
to enforce substantive standards found in the law of private torts. ‘
. The Albers decision, of courss, qualified this conception by reaf-
firming the original position that inverse liability has an independent
substantive content which obtains even when private tort lisbility
does not.® Moreover, even before Albers, the underlying premize of
the remedy approach had been largely removed by the judicial abro-
gation of sovereign immunity,”® Thersafter, in Californfa, as in a
number of other states, the nld immunity rule was supplanted by a
comprebensive statutory system of governmental tort lishbility that
was in certain respects broader and in other respects narrower than
its private counterparis.® But while the legislature acted to divom

51 See Dauer v. Yenture County, 45 Cal. 23 276, 282-83, 282 P2d 1, &
(1955): “Section 14 [of ariicle I], however, is designed not to create new
causex of sction buf only fo give the privaie property owner a remody he
would not otherwize have ngainst the state for the unlawful dispossession,

destruction or damage of his properiy. . .. The effect of section 14 I to
wﬂvntheimmunltydthsshtewhmpmpertyhtakuordmgedtor
public purposes.”

83 See, eg,Grmnev Loa Angelex County, 231 Cal. App. 2d 829, 42 Cal.
Rptr. 34 (1985) where the liabllity was affirmed on the alternate grounds of
Inverse condemnation, nuisance, and siatutory liahility for dangerous cﬁndi

tion of publle property.
¢4 Bguer v. Venturs County, 45 Cal. 24 276, 208 P.2d 1 (1955); Granone

. . Los Angeles County, 231 Cal App. 2d 820, 42 Cal. Rpir. 34 (1805).

5+ Albers v. Los Angeles County, 8% Cal. 2d 250, 260, 308 P.2d 129, 135,
42 Cal. Rptr. 50, B5 (1066). .

58 Judicial ebrogation of sovereign immunity had taken place only. four
years prior to the Albers dechiion. See Muskop! v. Corning Hosp. Dist, 35
Cal 2d 211, 369 P.24 457, 1t Cal. Rpir. 3¢ (1941},

“Cﬂi!ormlTuﬂChim:Actu!lﬁs,CmGov'rCmu am—ns.a A
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governmental tort liability from its inconvenfent ties with private
tort liability, no similar changes were made with respect to inverse
liabilities. As a result, to the extent that the legal principles applied
in inverse condemnation litigation remain tied to private tort law
analogies, & significant incongruity and source of confusion can be
observed between the scope of governmental tort and inverse liabili-
ties. One conspicuous illustration is the different consequences flow-
. ing trom defects in the plan or dexign of public improvements, which
on private law principles support inverse liability * but which, under
pmntmmmpmidmordmuﬂymﬂdamhmtorgom
mmmmmw"

D. DmunAblqua!njuﬂa

Some mention should also be made here of those situations where,
irrespective of gounds for inverse liabllity under the above mentioned
theories and principles, the injury suffered by the property owner is
nevertheless hald to be damnum abeque injurio. In California, two
lines of decisions recognize that public entities are privileged, in cer-
tain situations, to inflict physical damage upon private property for a
public purpose without incurring inverse Hability. In effect, these
cases establish two judicially-created exceptions to the otherwise un-
qmﬂﬁedhngumdthemﬂtuﬂmﬂmmmdwtjunmpm—
sation be paid.

(1) The “Police Power” Caras

mmmmgmmnmqammammw
dmmmt}mAlbenuu,theSupremeertuphciﬂyWuhad
“cases . . . ke Gray v. Reclamation District No. 1500 . . . where the
comheldthednmagenomompem&blebxauumﬁhhdinthm
exercise of the police power."s InGmy"phmﬂ:lh'hnduwm

:mwmmmm (mcmt.mm
i
¥ E.g, Bauer v. Venturs County, 45 Cal 24 376, 289 P24 1 (1058) (negli-

43 Cal. Rptr. 85, 90 (1046). _
# Cray v. Reclamation Dist. No. 1800, 174 cul.m, 183 P. 1834 (1917).

L



(M

Janukry 1969} UNINTENDED PHYSICAL DAMAGE 443

threatened with temporery inundstion from Sacramento River flood
waters due to a partially completed system of levees being built by
the defendant reclamation district. In the past, these flood waters
had spread out harmiessly over lower lands, leaving the plaintiffs’
property unharmed. In reversing an injunction against the mainte-
nance of the levees, the court concluded that any damage sustained by
the plaintiffs would be the consequence of a proper exercise of the
police power for which the district was not lishle® As an independ-
ent alternative ground of decision, it was determined that construction
of the district's levees constituted the exercise of a legal right to pro-
tect the district’s lands sgainst the “coramon enemy” of escaping flood
waters, and for that reason alsc wes noncompensable® The latter
ground alone adequately supported the result on appeal; but the
opinion discusses, at some length, the scope of the “police power”
rationale. '

Briefly summarized, Gray reasons that (1) governmental flood
control, navigational improvement, and reclamation work is "refer-
able to the police power”;#* (2) damage resulting from a legitimate
exercise of the police power is noncompensable, provided the “proper

limits” of that power have not been exceeded;* and (3) the balance of

interests relating to the facte at hand required the conclusion that
the damage in question was noncompensable under this test® The
factual elements cited as persuasive of this conclusion included the
temporary nature of the flcoding complained of; the fact that future
Aooding would be eliminated as soon as the balance of the project was
completed; the availability to the plaintitis of the right of self-protec-
tion under the “common enemy” rule; the “vast magnitude and impor-
tance” of the flood control project to the state as a whole; and the fact
that the piaintiffs, like other landowners within the project area

1 Bimilar conclusions had been reached on the hasis of facts which
occurred prior {o adoption of the “or damaged” clause in the 1870 constitution.
Lamb v. Reclamstion Dist. No. 108, 72 Cal. 125 14 P. 828 (188?) Green v,
Swift, 47 Cal. 538 (1674). .

ummmmnmeﬂnmmm-
110-30 infre. .

o Cray v. Rechmatlonﬂist.ﬂn, 1600, 174 Cal 822, 638, 363 F. 1024, 1031
(1917},

L “[W]hethuinanyglveninmmumthhlnmmthempuum-
its of the police power have been sxcesded, with the result that unlawful con-
fiscation or damage is worked, remaina stil! & question for consideration. .
Mwnyﬂhequuﬁoninmhminwhetherﬂmp&:timhrndmphtmdut
is without the legitimate purview and scope of the police power. If it be then

the complainent is entitied to injunctive relief or to compenmation, If it be
not, then it matters not what may be his loss, it is damnurn abaque injuril."
Id.

& Id ot 645-48, 163 P. at 1034
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would derive substantial long-term benefi{s from the abatement of

flood damage and the improvement of navigation which completion of .

the project would assure.*®

Manifestly, Gray does not stand for the propoesition that property

damage caused by a public improvement based upon the police power
is necessarily damnum absque injuria. It suggests, at most, that
judicial classification of the project as an exercise of the “police
powexr” adds persussiveness to the public interest which must be
weighed against private detriment in adjudicating compensahility.
The very term “police power” is inherently undefinable® Its seman-
tic role in the present context is to serve only as a shorthand expres-
sion denoting the assertion of governmental power fo advance public
health, safety, and welfare in a qualitatively substantial sense, The

interests represented by these public objectives simply outweighed _.

those asserted by the property owners in {ray. Unfortunately, loose
language in the opinion’® when taken out of context, fails to convey

a correct impression of the actual holding, a defect also perpetuated

by some later decisions fully reconcilable on their facts.®

Theﬁnphcaﬁonsofthe“polimpower”mpﬁmpostuhtedin
erweresubjectedtothorough reconsideration by the Supreme

“Id

¢ Ses Hadacheck v. Sebastlan, 350 U.8. 394, 410 (!015}, where it was
‘siated that “we are dealing with one of the most essential powers of govern.
ment-—-one that i3 the least limitable.”; ¢f. Goldblatt v. Hempstend, 360 UR.
590, 594 (1963), where it was stated that *{t]he term ‘police powss’ connotes
the time-teated conceptionsl iimit of public encroachment upon private inter-
exts. Except for the substitution of the familisr standard of ‘ressonablences’
this Court has generally refreined from snnouncing sny specific criteris.” See
pensrally. Bavran, Eminent Domain and the Police l_’mnr, 5 Nomex Dauz Law.
380 (1930); Sax, Tukings and the Police Power, ™ Yarz LJ, 36 (1984).
© %8 The eourt's pollcs power discussion in Groy reliss heavily upon decl-
siony involving the noncompensability of losses of valus resulting from police
reguintions, rather than cases like Gray itmelf, in which phywical damage oz
destruction was in issue. The principal cases discussed include Hadacheck v,
Sebastien, 330 UB, 384 (1918) {decrsase in exploitation value due to land-use
regulation); Chicago & Alton Ry. v. Tranberger, 138 U.S. &7 (1915} (regu-

Iatlon requiring construction of drainage culverts by rallrcad at-its own

expense); Chicago B. & Q. Ry. v. Illinals, 200 T8 581 (1908) (requirement
ihat railroad deepen, widen, and bridge any natural watercourse crossing its
right-of-way). The opinion seemns 6 be oblivicn to the distinction, clesrly
recognized as & significant one in more recant thnes, between property value
diminution vnaecompanied by physical invesion and losses caused by tangihle
injury to or interference with use or enjoyment of property. Compars United
States v. Canshy, 328 U.8. 2356 (1948) with Coldhlait v, Hmpltud.mtl.s.
500 (1082},

¢ See, 0.9, O'Han v. mmcﬂtynmdconmlmxncu 2d
8L 110 P.2d 23 (1041). -

L
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Court some twenty-five vears later.™ The factual context was quite
different, however. Property owners were seeking inverse recovery
for losses of property values (i.e., non-physical damage) allegedly -
caused by highwoay improvements. Defendant public entities, relying
upon dicta in Groay and its progeny, scught refuge in the doctrine that
losses eaused by an exercise of the police power were damnum absque
injuria. The argument was rejected on the facts before the court, al-
though the continued vitality of the doctrine, as properly conceived,
was reaffirmed. The police power, szid the court, “generally . . .
operates in the field of regulation, except possibly in some cases of
emergency. . . "' The constitutional guaraniee of the just compen-
sation clause would be vitiated by a broader view; hence, “the police
power doctrine canniot be inveoked in the taking or damaging of private
property in the comstruction of a public improvement where no
emergency exists”™ This verbal equivalency of “emergency” and
“police power” is not inconsistent with the interest-balancing approach
taken in Gray. It treats governmental action to cope with emergen-
cies as entitled to judicial preference, although not necessarily con-
trolling significance, in the interest-balancing process. o
This judicial restatement of the police power theory was reaf-
firmed, and directly applied, in the 1944 decision of House ». Los
Angeles County Flood Control District.™ Physical damage attrib-
uted to levee improvements along the Los Angeles River, which al-
legedly caused flooding and erogion of the plaintiff’s land, was held,
on demurrer, to be recoverable in inverse condemnation. The court
again cautioned that private property damage may be noncompensable
when inflicted by government “under the pressure of public necessity
and to avert impending peril.”’* But the plaintiff had alleged that the
improvements in guestion were construcied negligently, pursuant to a
plan which was contrary to good engineering practice. From the
pleadings, it was apparent that the “defendant distriet, with time to
exercise a deliberate choice of action in the manner of its installation
of the river improvements, followed & plan ‘inherently wrong' and
thereby caused needless damage” to the plaintiff's property.” Need-

7¢ Rose v. California, 19 Cal 24 713, 123 P24 508 (1842). See alsc People
v. Ricciardi, 23 Cal 2d 380, 144 P24 785 {1943); Bacich v. Board of Control,
23 Cal. 24 343, 144 P.24 818 (1043},

71 Rose v. California, 18 Cal. 24 718, 730, 123 P.2d 505, 615 (1542).

T2 I'd. gt T30-31, 1232 P.2d at 81€.

1™ 25 Cal. 2d 384, 153 P29 950 (1844); accord, Smith v. Loa Angeles, i
Cal App. 2d 582, 153 P.24 68 (1944}, .

74 House v. Los Angeles County Flood Control Dist., 28 Cal. 24 284, 391,
153 P.2d 950, 853 (iD44). See also Archer ¢. Loz Angeles, 18 Cal 2d 18, 24,
119 P.2d 1, 4 {1941},

10 House v. Los Angeles County Flood Conirol Dist., 23 Cal. 24 384, 382,
153 P.2d 050, 854 (1944), 'Hara v. Los Angeles County Flood Control Dist,,
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less damage is not damage required by the public necessity that moti-
vates the exercise of the police power. Thus, a cause of action for in-
verse condemnation was stated since “the principles of nonliability
and demnnum absque injuria are not applicable when, in the exercise
of the police power, private, personal and property rights are inter-
fered with, injured or impaired in & manner or by a means, or {o an
extent that is not reasonably necessary fo serve a public purpose for
the general welfare,"* _

The House approach has been followed consistently in later deci-
sions. Thus, in the absence of a compelling emergency, the police
power doctrine will not shield a public entity from inverse liability
where physical damage to private property could have been avoided
by proper design, planning, construction and maintenance of the im-
provement.’” The kind of emergency which will preclude inverse
linhility is, moreover, narrowly circumscribed, Illustrations given in
the House opinion itself are limited to “the demelition of eli or parts
of buildings to prevent the spread of conflagration, or the-destruction
of diseased snimals, of rotten fiuit, or infected trees where life or
heslth i8 jeopardized.’™ In the generality of situations within the

18 Cal. 24 81, 119 P.2d 23 (1041), was distinguished upon the ground that the
plaintiff there had failed to allege negligence.

78 House v, Los Angeles Flood Controi Dist, 25 Cal. 2d 384, 382, 133 P2d
950, 054 (1944). This position had the explicit concurrence of four members
of the court. Mr. Justice Traynor, with Mr. Justics Edmonds concurring,
wrote 2 separate opinion reaching the same result, but.on the ground that the
plaintitfs complzaint adequately alieged a negligent aud unprivileged diver-
sion of water flowing in & natural channel. Agreement with the majority
view of the police powes, however, was indicated by this statement: “Berring
situations of immediate emergency, neither the property law nor the police
power of the stair entitlex a governmental agency to divert water out of its
natural cheanel onto private property.” [d. at 387-98, 183 P24 ot 937, A
second concurring opinion wes written by Mr. Justice Carter. He took the
position that the majority had not gone far emough in recognizing inverse
compensability for property damuege resulting from public improvements: but
he agreed in principle with what he regarded as s “commendable atep”™ in the
right direction. Id. at 398, 133 F.2d at 957. Omn limiting the scope of the
police power doctrine the court weas essentially unanimous.

17 Youngblood v. Los Angeles County Flood Control Dist., 58 Cal, 24 8083,
3684 P.2d B40, 15 Cal Rpir. 804 (1981) (dictum); Beuer v. Ventura County, 45
Cal. 2d 278, 28% P.24 1 (1955); Ward Concrete Co. v. Loz Angeles County
Floog Control Disi., 149 Cal App. 2d 940, 309 P.2d 548 (1957); Veteran's Wel-
fare Bd. v. Oukland, 74 Cal. App. 24 815, 180 P.2d 1000 (1948). Although
some of the cases intimate that the rule s limited to instances of damage re-
sulting from defective design or construction, the Bauer case squarely holds
that it obtains also with rempect to a defectively concelved plan of mainte-
nance and operation as distingulshed from routine negligence in carrying out
an otherwise proper plan. Beuer v. Ventura County, supra at 385 280 P.2d
at 7,

% House v. Los Angeles County Flood Control Dist, 25 Cal. 24 384, 391,

B
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purview of the present article, it seems evident that the police power
exception is of negligible significance.

(2} The "Legai Right” Cases

Returning to the aforementioned snalogies to private law, a sec-
ond justification for denying compensation for physical damage
caused by public improvements is adduced. When a private person
would be legally privileged to inflict like damage without tort liabil-
ity, & public entity also has 2 “legal right” to do so without obligation
to pay just compensation.” By hypothesis, such damage does not
conatitute the violation of any right possessed by the injured party.®
This rule, which is reaftirmed in Albers,* has been applied to deny
inverse linbility in a vanlety of situations. Examples include cases
involving darnages caused by public improvements designed to accel-
erate the flow of a natural watercourse,” control the overflow and
spresd of flood waters™ and collect and discharge surface storm
waters through natural drainage channels.

The rationale of these “legal right” cases, however, does not imply
that the absence of a cause of action against a private person neces-
sarily or invariably precludes a claim for inverse compensation against
the state. Broad statements in several decisions, purperting to so de-
clare, were expressly disapproved in the Albets case as stating the

153 P.2d 950, 053 (1944). The problem of inverse liability for deliberate de-
struction of private property in the kinds. of situstions referred to by the
court is discussed in Van Alstyne, Stetutory Modification of Inverse Condem-
nation: Deliberately Inflicted Injury or Dntruchan, 20 Sran. L. Rxv. 617
(1968).

1% See¢ Archer v. Los Angeles, 19 Cal. 2d 19 119 P.2d 1 {1941); San
Gabriei Valley Country Club v. Loz Angeles County, 182 Cal. 392, 188 P. 554
(1920}; Kambish v. Banta Clars Valley Water Conservation Dist, 188 Cal.
App. 2d 107, 8 Cal Rptr. 215 (1980),

8 See, ¢.p, Youngblood v. Loa Anxele: County Fleod Control Dist, 58
Cal 2d 603, 808, 384 P.2d Be0, 842, 16 Cal. Rptr. 004, 906 (1981): “{I} a
preperty owner would have no cagse of action against & private citizen on
the same facts, he can have ho claim for compensation against the state under
section 14 [of article 11.” Accord, Bauer v. Ventura County, 45 Cal. 2d 278,
282-83, 280 P.2d 1, 5 {1985),

5t Albers v. Las Angeles County, 62 Cal 2d 2'."0 281 62, 398 P.2d 129, 13%-
38, 42 Cal. Rptr. 69, 95-96 {1085). Fora Tecent dpplication of the “lega! right™
apuroach, see Joslin v. Marin Muni. Wltar Dist., 87 Cal. 24 132, 429 P.2d 889,
60 Cal. Rptr. 377 [186T).

82 San Gabriel Valley Country Club v. Los Mgeles County, 182 Cal, 392,
138 P, 554 (1920).

. 88 Gray v. Reclamstlon Dist, No. 1500, 174 Cal. 632, 183 P, 1024 (1917}
{alternative ground); Lamb v. Reclamation Dist. No. 108, T3 Cal 125, 14 P.
625 {1887) (alisrnative ground).

8¢ Archer v. Los Angeles, 10 Cal. 24 19 118 P.24 1 (1941),
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rule “much more broadly than required by the facts.”® The court in
Albers, in fact, expressly “assumed” that a private person in the posi-
tion of the defendant county would not be liable® That assumption,
however, was based on findings of fact thet denied the existence of
any fault whatsoever, a normal prersquisite to private tort Liability in
all but certain exceptional situations.?” It was not based on the prem-
ise—which is at the roct of the “legal right” cases—that the defend-
ant was legally privileged to inflict the particular injury. The court's
conclusion in Albers thus represents an interpreiation of the just
compensation clause of the constitutior as imposing a broader range of
public responsibility than the law of private torts.

IL Scope of Inverse Liability in California

The foregoing discuseion was intended to he merely a preliminary
introduction to the basic docirinal threads of inverse liability. The
interweaving of these different theoretical strands into the finished
tapestry that is inverse condemnation law is revealed only by a closer
examination of the entire decisional pattern. For convenience, the
cases in this section are grouped into four categorfes having similar
factual characteristics. First, the water damage cases, probably the

single most prolific source of inverse litigation, are examined. - Sec-
ond are cases dealing with physical disturbance of site stability by

landslides, loss of lateral support, and like causes. The third group of
cases involves the physical deprivation of advantageous conditions as-

sociated with land ownership, such as loss of water supply, annual’ |

accretions, or potability of water (i.e., water pollution}. Finally, de-

cisions relating to miscellaneous forms cof temporary or “one-time"

physical injury to property are reviewed.
A, Water Dnnp

A significant feature of the inverse condemnation decisions deal-

ing with property damage caused by water—whether it be damage

due to flooding, soaking, sflting, erosion, or hydraulic force—is the

tendency of the courts to rely upon the rules of private water law.
Although the facts do not always lend themselves {o this approach,

inverse liability of public agencies is determined in the main by the

peculiarities of private law rules governing interference with "sur-

85 Albers v, Los Angeler County, 82 Cal. 3d 250, 280, 393 P.2d 129, 135, 42
Cal. Rptr. 89, 85 (1988).

88 Id, at 262 n.3, 388 P.2d at 130 0.3, 42 Cal. Rpir. at 96 n.3.

97 Sea gemerally W. Puossxe, Tex Law or Tours 506-44 (3d ed. 1964).
The court in Albers found It unnecessary to consider whether liability with~
out fault could be supported by private law principles as applied to the facts
beifore it.

L
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face waters," “flood waters,” and “streem waters™® This judicial
disposition to blend the complex rules of water law with those gov-
ertiing inverse liability ordinarily is defended on the ground that pub-
lic entities, in the management and control of their property, should
not be subjected to different or more onerous rules of liability than
private persons similarly situated.® A review of the cmses, however,
suggests that treating public agencies as if they were private individ-
uals, for the purpose of applying rules of water law, often has proved
unsatisfactory and confusing. In a number of situations, therefore,
the courts have departed from the strict letter of the private rules
where overriding policy ressons have been perceived for according
specm treatment to public agencies.

(1) Surfa.ce Water

Water that is “diffused over the surfsce of the land, or con-
tained in depressions therein, und resuiting from rajn, snow, or which -
rises to the surface in springs” is classified as surface water.® Private .
lHability for interference with sirface water iz governed by a wide
range of diverse rules throughout the United States, each replete with
its own variationa® The so-called common law or “common enemy”
doctrine accepted by many states, under which each landowner ia
privileged to fend off surface waters as he sees fit, without regard to
the consequences for his neighbors, generally has been rejected by
Catifornis decisions.** Inatead, the “civil law rule,” which recognizes

& servitude of natural drainage as between adjoining lands and pos- |
tulates liability for interfcrence therewith, has been the traditional

California approach. This has been true not only in cases involving
private litigants® but also in thosze dealing with public entitles in in-
verse condemnation actions.** Under this rule, the duty of both upper

#3 See generally David, Municipel Tort Liability in California (pt. 4), T
8. Can, L. Rev. 205 (1934).

8 Womar v, Long Beach, 45 Cal. App. 3d 848, 114 P.2d 704 (1941},

% Keys v. Romiey, 84 Cal. 2d 396, 400, 412 P.2d 520, 331, 50 Cal. Rptr.
273, 275 (1566): see H. Torrany, Rual PROPEerY, T40 (34 ad, 1030): Resrare-
sExr o Torts § 848 {(1538).

" 91 See Kinyon & McClure, qurfcuncu With Surface Waters, 24 MmN,
L. Rev. 891 (1540).

%2 Ses Keys v. Romley, uc.x.zam,nzmam B0 Cal. Rptr. 313
(1966). But see Lampe v, San Francisco, 124 Cal. 348, 57 P. 481 {1809},

9 LeBrun v. Richards, 210 Cal. 308, 201 P, 825 (1080} ; Ogburn v, Connor,
48 C'ul. 346 (1873). ’

# Archer v. Los Angeles, 19 Cal 26 i, 3180 P24 1 (1041); Shaw v.
Sebastopol, 159 Cal. 823, 115 P. 213 (1911) (dic‘lum) Lot Angeles Cemetery
Asg'n v. Los Angeles, 103 Cnl 461, 37 P, 375 (1804} (dictum); Corcoram v.
Benicia, 98 Cal. 1, 3¢ P. 798 {1892); Andrew Jergens Co. v. Los Angeles, 103
Cal. App. 24 232, 220 P.2d4 4756 (1931).
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and lower landowners is to leave the flow of surface water undis-
turbed.

In the recent important decision in Xeys v. Romley,® the Su-
preme Court, affer careful reconsideration of the competing rules and
their supporting policies, reaffirmed California’s acceptance of the civil
law rule. This rule, the court observed, was consistent with the nor-
mal expectation that buyers should take land subject to the burdens
of natural dreinage. It also had the advantage of greater predict-
ability than the common law rule, and correspondingly diminished
the opportunity for litigation. On the other hand, & rigid application
of the civil law rule might inhibit property development, since im-

provements frequently wouid cause a change in the drainage patiern

and thus invite potential Liability, especially in urbarn areas. The court
concluded, therefore, that the application of the civil law rule raust be
governed by a test of reasonableness, judged in light of the circum-
stances of each case. “No party, whether an upper or a lower land-
owner, may act arbitrarily and unreasonably in his relations with
other landowners and still be immunized from all liability.”™

Under this modified civil law rule, the issue of ressonableness is
“a question of fact to be determined in each case upon a consideration
of all the relevant circumstances . . . . Factors to be taken into
account include the extent of the damage, the foreseeability of the
harm, the actor's purpose or motive, and the relative utility of the
actor’s conduct as compared with the gravity of the harm caused by

the alteration of surface water flow. In this balancing of interests,

said the court,

[i)? the weight ia on the adde of himy who elters the natural water-

courss, then he has scted ressonsbly and without liability; it the

Mmmmalowhndmhmmmblym,thmtham
mic coats incident to the expulsion of surfsce watera must be borne
the upper owner whose development caused the damage, If the
should indicate both parties conducted :themsslves reasonably,
courts are bound by our well-settled civil law rule [and the
per landowner who changed the drainage pattern is liable for the
ting injuries}.»®

g

Although the Keys decision involved only private landowners,

presumably it affects public entities as well, since inverse liabflity
actions based on interference with surface waters generslly have been
resolved in the past by a relatively strict application of the civil law
rule. Obstructing the flow of surface waiers by a street improvement

oF 84 Cal. 3d 398, 411 P.2d 529, 80 Cul Rptr. 273 (1808). S=s also Pagliottl
v, Aquistapace, 84 Cal 24 873, 412 P.24 534, 60 Cal. Rptr. 282 {1086).
o Keyr v. Romley, 84 Cal 24 396, 409, iﬂ?ﬁdiﬁ,ﬂlﬂ.ﬂ)ﬁllnﬂr
mmum:t
or J3. at 410, 412 P.2d at 537, 50 Cal. Bptr ltﬂi
" id

(L

(J
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and thereby causing flosding of lands that otherwise wousd not have
been injured has been held actionable on this rationale® A public
entily that gathered surface waters together and discharged them
upon lower lands with increased volume or velocity by a drainage
system which did not conform to the natural drainage pattern was
likewise liable.'™ Similarly, public entities have been held not privi-
leged io collect surface waters by the paving of streets and, without
providing adequate drains, by conducting them to a low pointwhere
they are cast in unusual quantities upon private property that other-
wise would not be flcoded.?* But if the gathered waters were dis-
charged into a natural watercourse that was their normal means of
drainage, lower owners injured because the channel was inadequate
to handle the increased fiow were held to have no recourse.t**

The courts generally applied the civil law rule in & somewhat
mechanical manner, apparently without weighing the competing in-
terests identitied as relevant to the new rule of reason. It is possible
that different reauits might have been reached had the balancing
process been used. For example, the construction of a drainage sys-
tem by an upper improver that discharges surface waters upon ad- -
joining property in a concentrated stream, where no cther feasible
alternative is available, may be reasonable and, if relatively slight
barm results, noncompensable under the rule in Keys v, Romley10*
Conversely, the gathering of surface waters into a system of impervi-
ous storm drains which follow natural drainage routes may result in
greatly increased volume, velocity and concentration of ‘water, and

" Copnift v, San Franciaco, 87 Cal, 48, 7 P. 41 (1885). See sleo Stanford
v. San Francisco, 111 Cal. 163, 43 P. 805 (1806); Los Angeles Cemetery Ass'n
v. Los Angeles, 103 Cel 481, 37 P. 375 (1884) (dictum).

i0¢ Innz v. Ban Jusr Unified School Dist, 222 Cal. App. 24 174, 34 Casl.

Rptr. 903 (1963); Callens v. Orange County, 129 Cal. App. 24 256, 278 P.2d 884

{1954).

101 Steiger v. San Disgo, 183 Cul. App. 2d 110, 3290 P.2d 94 (1958); Andrew
Jergens Co. v. Loa Angeles, 103 Cal. App. 3d 232, 220 P23 475 {1051); Farrsll
v. Ontario, 3¢ Cal. App. 351, 178 P. 740 (101%),

108 Archer v. Los Angeles, 10 Cal 2d 19, 119 P24 1 {1941). A mere swale
that serves as & natural route for sscaping surfece waters, but which does
not have Hxed banks and chanpel bed, is not a watercourse under this rule.
See Inns v. San Juan Unified Behool Dist., 222 Cal. App. 2d 174, 34 Cal. Rpir.
03 (1963); Stelger v. San Diego, 183 Cal. App. 2d 110, 320 P.2d 94 (1958),

104 Seq Pegliotti v, Aquistepace, 84 Cal. 2d 873, 412 P.2d 533, 50 Cal. Rptr. .

282 (1688), where the trial court's }udgment enjoining the defendant from
damming off the discharge of surfece waters from the plaintiff's paved park-
ing jot, where na cother feasible means of disposal existed, was reversed for
reconsideration uhder the modeérn “ressonableness” test. The dlctum sug-
geated that the sarpe result may be found proper on remand after balancing
the interests, Earller cases on analogous facts have generally imposed lia-
bility., See notes 100-01 supre.
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thus may constitute an unreasonable method for dispesing of such
- water when weighed against the seriousness of the resulting harm to
lower landowners whose property is damaged as a result. )™
The inverse condemnation cases decided prior to Keys were not
entirely consistent, however; some departed somewhat from the strict
letter of the civil law rule. For example, a few decisions advanced

the view that interferences with the flow of surface waters would not

be a basis of inverse liability where the obstruction was erected in the
exercise of the police power.!® Other like decisions, reflecting ju-
dicial concern that the development of an adequate system of public
streets and highways not be deterred,'® tended to relieve public
entities from Hability when they blocked the ordinary discharge of

M Compare Archer v. Los Angeles, 19 Cal, 2d 19, 116 P.2d 1 {1041) with

Inns v. San Juan Unitied School Dist., 222.Cal. App. 2d 174, 34 Cal. Rptr. §03
(1983). Inns held that the district was inversely liable for the discharge of
surface waters into & swale thropgh a 28-inch concyete pipe. It was stated to
the contrary in Archer that “[a) Cnlltomia landowner . . . may discharge
[surface waters] for a rearomable purpase into the stream into which they
naturally drain without ineurring lisbility for damage to lower land caused by
the Increased flow of the stream”. Archer v. Los Angeles, suprc at 28-27, 118
P.2d at § {emphasis added). In other states, inverse liabllity has been im-
posed in simfler fact situations without regard for fuult. See, e.g., Lucas v.
Carney, 187 Ohip St. 418, 1490 N.E.2d 238 (1858); Snyder v. Platte Valiey Pub.
Power & Irz. Dist., 144 Neb. 308, 13 N.W.2d 180 {(10644).

1958330'511'&'6 Immeleucomtyl‘loodﬂomrolﬂin 19 Cal. 24 81,

63-64, 110 P.2d 23, 24 (1041): “In the present cose the plaintiffs would .

have a cguse of action agains a private person who obstructed the flow ot
surface waters from their land [in the manner that has been allegad]. A
governmental agency, however, in comrstructing public improvements such o

streets and highways, may validly exercise its 'police power’ to obstruct the -

flow of surface waters not running in a natural channel without making com-

pensation for the resulting damage . . . . The defendsat therefore i under .

no obligation to compensate for the damage caused by the obstruction;™
Caliens v. Orange County, 120 Cal. App. 2d 255, 278 P.2d 886 (1984) (dictum)
(same effect as O'Hara). As noted shove, text accompanying notes 70-78
supra, the police power rationale has been mudmed mhstantiu}ly by Gecisions
subsequent to O'Hara.,

104 See, eg., Lampe v. San Francisco, 124 Cal: 546 5T P. 461, 1001 (1800},
The Guestion whether street improvemenis represent a suﬂ_iciently ‘urgent
public interest to justify inroads upon the constitutional gusrsntes of just
compensation for “Gamage” to private property appears not to have been
considered fully in any of the surface water décistons. But see Milhous v
Highway Dep't, 154 S.C. 33, 8 5.E24 852 (1840), where i¢ was sald that the
constitutional property interest prevails without regard for private lLability
rules. This required a holding of state Jiability for obstructing surface witers
notwithstanding the “common enemy” rule under which private obstruttion
would be nonactionable, Loss of direct access, however—en intangible detri-~
ment often far less dameging than flooding—ia regarded as compensable
when caused by street improvements. Bacich v. Board of Control, 23 Cal 2d
343, 144 P.2d 818 (1943).

L

g
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surface waters and caused flpoding of private lands where such action
was necessary for the grading and paving of streets® These deci-
sions seem o imply a judicial belancing of interests, similar to the
process required by the Keys case, but with the results formulated in
different terminclogy.'™® The label, “police power,” for example, as-
similates value judgments regarding the importance and social merit
of the particular government conduct that would be appropriate
under the Keys test.

It is thus possible to speculate that the Keys decision may not
fully have impaired the authority of ail the earlier surface water deci-
sions; but auch conjecture is a flimsy basis for prediction. It s prob-
able, however, that future cases in this area will be resolved by a
balancing of interests rather than by the mechanical application of
arbitrary rules. The principal uncertainties appear to revolve around
the degree of weight that will be assigned by the courts to the public
mnterest objectives behind governmental improvement projecis, and
the extent to which a review of the ressonableness of the govern-
mental plan or design that exposed the owner's land to the risk of
surface water damage will be undertaken by these courts 1%

1eT Corcoran v, Benicia, 06 Cal I, 30 P. 798 (1882); Dick v. Los Angeles,
34 Cal. App. T24, 188 P. 703 (1917) (dictum). See aiso Wornsr v. Long Beach,
& Cal. App. 2d 643, 114 P.2d T04 (1984i1) {(zemble). Surface waiers flowing in
a amural or artificial channel, however, cannot be obstructed with impunity
where the result is 1o cast them upon lands which normally would not have
received them. Newman v. Alhambra, 178 Cal. 42, 175 P. 414 {1918); Larrabee
v Cloverdale, 131 Cal 98, 63 P, 143 (1500); Conniff v, San Francisco, 87 Cal,
45, 7 B, 41 (1385); Weisshand v. Petaluma, 37 Cal. App. 296, 174 P. 955 (1918).

163 The opinion in OHara v. Los Angeles County Fiood Contrel Dist, 19
el 24 61,119 P.2d 22 (141), for exmmpls, intimates that construction of
public improvements along a streem ‘for purposes of fiood control is . . .
wsential to the public health and safety” and for that reeson cutweighs the
private property Interest at siake. Id. at 83, 118 P2d at 24. Corcoran v.
Benicia, 08 Cal. 3, 30 P. 738 (1892), suggests that the interest of a landowner
in property below official street grade is subordinste to the public interest n
grading and paving at grade, since any temporary injury due to impounding
of surface waters may be slleviated by bringing the adjoining property up to
grade. Id. at 4 30 P. at 795, See Dick v. Los Angeles, 34 Cal. App. T34, 168
P. 708 (1917} {to the same effect as Corcoran). See also Stanford v. San
Francisco, 111 Cal. 138, 43 P. 805 (1808}, where inverse liability wes affirmed
tor injury due to the flooding of property above the gireet grade as a result
of sireet improvements. Corcoran was distinguished as a case where the
owner of the property sssumed the risk of flooding by building below the

ade. '

¢ 109 See Keys v, Romiey, 84 Cal 24 398, 412 P.24 529, 60 Cal. Rptr. 273
(1968); text accompanying note §5 supra. The modified civil law rule adopted
in Keys has been ireated as applicable io inverse condemnation actions based
on alleged damage from interference with surface waters. Burrows v, State,
360 ACA. 28, 66 Cal Rptr. 888 (1988) (holding, under Keys, that burden of
pleading and proving that plaintiff Jower owner unreasonably feiled to take
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{2) Flood Water

“It is well established,” said Justice Traynor, “that the flood .

- waters of a natural watercourse are a common enemy against which
the owner of land subject to overflow by those waters may protect
his land by the erection of defensive barriers, and that he is not liable
for damage caused to lower and adjoining lands by the exclusion of
the flood waters from his own property, even though the damage to
other lands is increased thereby.”*'* Governmental entities acting

for landowners in a particular area likewise mey provide flood protec-

tion against the common enemy without incurring inverse liability
for resulting damages.!'* For the purpose of applying this rule, flood
waters arée deemed the extraordinary overflow of rivers and

streams.’” Although the term normally refers to waters overflowing -

the natural banks of a river, artiticial banks or levees maintained over
a substantial period of time are trested as natural banks where a

community of property owners, in reliance upon their continued exist--

ence, has conformed thereto in its land-use activities and in the con-
struction of improvements.!"*

The “common enemy” rule reflects judicial apprehension that
property development would be stifled unless gn individualistic view
were taken: by the law. “Not to permit an upper landowner to protect
his land against the stream would be in many instances to destroy the
possibility of making the land available for improvement or settlement
and condemn it to sterility and vacancy.”** The rule, taken literally,
contemplates that each landowner has a reciprocal right to protect his
own land without regard for the consequences which his acts may
visit upon others. However, no landowner may permanently stereo-

precautions to avoid or reduce injury is upon the defendant stete as upper
owner).

110 Clement v. Reclamation Bd., 35 Cal, 2d 628, 835-36, 220 P.2d 887, 901-02
. (1980}, R . i
111 14, See oleo San Gabriel Valley Country Cluk v. Los Angeles County,
182 Cal. 392, 188 P. 554 (1820); Lamb v. Reclamation Dist. No. 108, 78 Cal 125,
14 P. 625 (1887, The common enemy rile, first announced in California in
Lamb, was originally developed in English cases.. E.p., The King v. Commis-
sioners, 8 B. & C. 353, 108 Eng. Rep. 10758 (K.B. 1828} {construction of groins by

sewer commissioners to prevent erosion from ocean held privileged a3 protec-

tive measure against the “common enemy”).

112 H, Trrrany, Real Proreaty § 740 (3d ed. 1538).

113 Clement v. Reclamation B4, 35 Cal, 2d 828, 220 P24 8307 (1950); Beck-
ley v. Reclametion Bd, 208 Cal. App. 2d 734, 23 Cal. Rptr, 428 {1962); Weck
v. Los Angeles County Flood Control Dist., 80 Cal. App. 2d 182, 131 P.2d 935
{1847). See also Natura! Sods Prods, Co. v. Loa Angeles, 23 Cal. 2d 193, 143
P2d 12 (1943); 1 8. Wpa, Warer Ricars ¥ THE WrsTiaN STares § 60, at 50
{3d ed. 1811), .

1314 San Gahbriel Valley Country Club v. Los Angeles County, 182 Cel. 382,
401, 188 7. 554, 558 (1920).

W
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type the condition of the river by erecting tlood barriers adequate for
the moment, and later seek to prevent others from putting up levees
of their own that raise the water level and make the former works -
insutficient.!’® In addition, an important corollary of the rule recog-
nizes that no liability iz incurred merely hecause flood control im-
provements do not provide protection to all property owners® Nor
does the state, in undertaking to control floods, hecome an insurer of
those lands which are given protection,'’? as there are practical limits
to the degree of protection that can be provided.!" 1In effect, the law
recognizes that some degree of flood protection iz betier than none.

The “common enemy” rule, however, iz not applied as an un-
limited rule of privileged self-help. Mindful ¢f the enormous dam-
age-producing potential of defective public flood control projects, the
courts have insisted that public agencies must act reesonsbly in the
development of construction and operational plans so az to avoid
uwnnecessary damage to private property.’*® Reasonableness, in this
context, is not entirely a matter of negligence, but represents & balanc-
ing of public need against the gravity of private harm!® In an im-
minent emergency, for example, a reduction in stream level by the
deliberate flooding of unimproved private lands in order to prevent
substéntial and widespread destruction of the entire community by
atherwize uncontrolled flood waters may be regarded a5 a reasonable,
and thus noncompensable, exercise of the police power.!® But a per-

1i8 Jackson v, United States, 230 11.8. 1 {1913}, cited with epproval in Gray
v. Reclamation Dist. No. 1500, 174 Cel. 822, 163 P. 1024 (1917).

116 Weck v. Los Angeles County Flood Gontrol Dist, 80 Cal App. 24 183,
181 P.2d 935 (iMT); Junssen v. Loz Angeles County, 50 Cal App. 24 45, 123
P24 132 (1942); cf. United States v. Sponenbarger, 308 U.S, 258 (1939).

1T Younghlood v. Los Angeles County Flood Control Dist., 58 Cal 24 €063,
284 P.2d 540, 15 Cal. Rpir. 504 (1941).

it Los Angeles Cemetery Ass’m v. Los Angeles, 103 Cal. 481, 37 P. 376
{1894} {no ligbility for damage resulling from inadequacy of culvert to drain
waters from exirsordinary and unforesesable flocd),

119 House v. Los Angeles County Flood Control Dist., 25 Cal. 2d 284, 153
P.2d 950 (i544). The rule us to private owners is similar. See, e.g., Weinberg
Co. v. Bixby, 18% Cal. 87, 87, 1968 P. 25, 30 (1921): *If the defendants mersly
fend the intruding {flood] waters from their own premises in o ressonable gnd
prudent manner, they cannot be held responsible for the action of the stresm
in depositing mare ailt angd debris either in the channel or ¢n adjucent lands
helow than would heve been done had it been permitted to spread over defend-
ants’ lands.” (Emphasis added).

12¢ Backley v. Reclamation Bd., 205 Cal. App. 2d T34, 23 Cal Rptr. 428
{1062); cf. United States v. Sponenbarger, 308 U.S. 256 (1938); Keys v. Romley,
64 Cal. 24 308, 412 P.id 529, B0 Cal. Rptr. 273 (1888

131 See Rose v. State, 19 Cal, 2d 713, 730, 123 P.24 505, 515 (1942) {dictum);
ef. Van Alstyne, Statutory Modification of Inverse Condemnation: Deliberately
Inflicted Injury or Destruction, 20 Svaw. L. Rev. 817, 819-23 (1063} (“denial
destruction” to preveni conflagration).
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manent system of flood control that deliberately incorporates & known
substantial risk of overflow of flood waters upon private property
that in the absence of the improvements would not be harmed exceeds
“the humane limits of the police power” and constitutes a compen-
sable taking of an easement for flowage.””®* The “common enemy”
rule likewise does not permit a public entity to establish a system of
improvements designed fo divert both actual flood waters and natural
stream waters out of their naturel channel upon property that other-
wise would not have been inundated.’?® It is settled also that flood
control improvements which are designed in accordance with & negli-
gently conceived plan and which cause damage to private property
while functioning as 50 conceived are a basis of inverse liability even
though their object is to control the “common enemy,” flood waters.2#
The noticeable judicial tendency to reject an ungualified applica-
tion of the “common enemy” rule may be attributed, in part, to the
difficulty of making a sharp factual distinction between flood waters
and other waters. For example, when a watercourse which has been
irmproved by flood control measures overflows, it is not always an easy
matter to decide whether the flooding resulted frora legally privileged
efforts to repel the “common enemy” or from an unprivileged diver-
sion of natural stream water.)?® Another illustration of this diffi-
culty is the well-known case of Archer v. City of Los Anpeles'™ in
which the prevailing opinion explicitly predicates denial of liability
for downstrewam flooding upon the privilege of upstream owners to
deposit gathered surface waters into natural watercourses. Later de-
cisions, however, have explained Archer as a case of non-liability un-

12 Beckley v. Reclamation Bd., 205 Cal. App. 2d 734, 752, 23 Csl. Rptr, 428,
440 (1962).

i2% Clemert v. Reclamation Bd., 35 Cal. 2d 428, 220 ¥.24 887 (1850),

i3 Youngblood v. Los Angeles County Flood Control Dist., 58 Cal. 2d 603,
364 P.2d 840, 15 Cal. Rptr. 204 (1861) {dictum); Baver v. Ventura County, 4%
Cal. 2d 276, 286 P.24 1 (1855); House v. Los Angeles County Flood Control Dist.,
25 Cal. 2d 384, 153 P.2d 950 (1944); Grancne v, Los Angeies County, 231 Cal
App. 2d 629, 42 Cal. Rptr. 34 {1965); Weck v. Los Angeles County Flood Control

Dist, 80 Cal App. 2d 182, 181 P.2d 935 {1M7) (dictum). Although inverse

liabitity csn be based upon & negligently conceived plan of maintenance or
operation of a public improvement, Bauer v, Ventura County, supre, ordinary
negligence in the course of routine operations will support only z possible tort
recovery. See Kambish v. Santa Clsra Valley Water Conser. Dist., 185 Cal,
App. 2d 167, 8 Cal. Rpir. 215 {1980} ; Hayashi v. Alameds County Flood Contral
& Water Conser, Dist., 167 Cal, App. 24 584, 334 P.2d 1043 (1958); Smith v. East
Bay Mun. Util. Dist., 122 Cal, App. 2d 613, 265 P.2d 610 (1054),

118 Compare Clement v. Reclamation Bd., 35 Cal. 2d 628, §48-51, 220 P.2d
897, 909-11 {1850) (Carter, J.} (dissenting opin:ion) with San Gabriel Valley
Country Club v. Loz Angeles County, 182 Cal. 302, 188 P. 554 [i020). Sec also
House v. Los Angeles County Flood Control Dist., 25 Cal, 24 383, 297, 153 PBd
p50, 567 (1944) (Traynor, J.) (concurring opinion). '

12¢ 19 Cal 24 19, 116 P.id 1 (1641).
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der the “common enemy" rule governing floed waters® But, apart
from difficulties of classification, the trend also appears to represent
a judictal conviction that the “common enemy” ruie, unmodified by a
test of reasonable conduct, would be an unacceptable basis for arbi-
trary disruption of rationally grounded expectations of private prop-
erty owners, The courts have recognized that the magnitude of gov-
ernmental projects often far exceeds the scope of flood protection
works reasonably to be anticipated at the hands of neighboring pri-
vate landowners. 2 A sirict and literal assertion of the rule, there-
fore, if applied to government f{lood contrel projects, could well be
disastrous to private inierests. Accordingly, it has been said, “No
court has ever so abused the ‘common enemy’ docirine as to consti-
tute it the commen enemy of the riparian cwner.”'*® Finally, the
modern approach appears 1o accept the fact that a rational ordering of
duties and liabilities with respect to flood waters is better achieved
by -the balancing of interests represented in the varying circumstances
of individual cases than by a more rigi¢ and inflexible application of

-narrowly defined property rights,!?

{2) Stream Water
" The prevalence of natural watercourses'™ makes it inevitable

that public improvements will affect the flow of stream waters in a
-variety of circumnstances, causing flooding and ercsion to private prop-

erty. While early cases intimated that such consequences did not
amount to a constitutional “taking,’”** it is now accepted that injuries

" 127 Compare Archer v. Los Angeles, 1% Cal. 2d 19, 28, 115 P.2d 1, 6 {1841)

" {“evidence . . shows clearly that the storrn drains constructed by defendants

either !oliawed the chanrnel of naturel streams . . . or discharged into the creek
surface waters which would naturelly deein into it"} with Clement v, Reclama-
tion Bd., 35 Cal, 2d 828, 642, 220 P.2d 897, 905 (1950} (“zpplicability of common
enemy doctrine iz set forth in Archer”) and Beckley v. Reclamation Bd., 205
Cal. App. 2d 734, 747, 23 Cal. Rptr. 428, 437 (1982) (“[iln ... Archer. .. no
ohe was preventing plaintiff . . . from protecting his lands from floods {under
the common enemy doctnne]")

128 See Beckley v. Reclamation Bd, 205 Cal App. 24 734, 751.52, 23 Csl
Rptr. 428, 438-40 (1982).

129 Id.

130 See Comment, California Flood Control Projects and the Common
Enemy Doctrine, 3 Stan, L. Rev, 361, 384-68 (1951); of. Keys v. Romley, 64 Cal.
23 366, 412 P.24 529, 50 Cal. Rptr. 273 {1866},

13t “[B}v a watercourse is not meant the gathering of errant water while

- passing through a low depression, swale, or gully, but a stream in the real

sense, with a definite channel with bed and banks, within which it flows at
those times when the streams of the region habitually flow.” Horton v. Good-

" enough, 184 Cal. 451, 453, 184 P. B4 35 (1920); see Inns v. San Juan Unitied

School Dist, 222 Cal App. 2d 174, 34 Cal Rptr. 502 (1883) {swale through
which surface water normelly drained beld not a watercourse).
12 See Green v. Swift, 47 Cal. 536 {1874).
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“of this kind, where shown %o have been caused by public improve-

ments,’® can amount to a “demaging” for which just compensation
must be paid.’** The decisions appear to distinguish bhetween: {a)
governmental improvements that designedly divert stream watera

onto private lands; (b) improvements that obstruct the stream and.

thus result in overflow and flooding of private lands; and {(c} improve-
ments that merely change the force of direction of the current with
resuliing erosion of channel banks.

An a genernl rule, “when waters are dwerted by a public improve-
ment from a natural watercourse onto adjoining lands the [public]
agency ia liable for the damage to or appropriation of such lands
where such diversion was the necessary or probable result even
thougk no negligence could be attributed to the installation of the
improvement.”* 1In such cases, the privaie property “is aa much
taken or damaged for a public use for which compensation must be
paid as if it were condemned for the construction of & highway or
school.™*  Permanently established artificial watercourses are
treated like natural ones under this rule, whereby substantial relfance
interests have been generated with the passage of tima %

Judicial acceptance of inverse lisbility without fault in diversion
cases appears to reflect the strength of the interests of property owm-
ers who have acquired and developed land in justifiable reliance upon
the continuance of existing watercourses as means of natural drain-
age.}® The risk of damage from disturbance of the established stream

1 Causution often presents difficult problems o! proof. Ses, eg., Young-

biood v. Los Angeles County Flood Control Dist, 58 Cal. 2d 803, 384 P.2d 340,

16 Cal. Rptr. 904 (1961); Stone v. Los Angele County Flood Control Dist, 81
Cal. App. 2d 902, 185 .24 308 (1947).

114 Seq Beckley v. Reclamation Bd., 203 Cel. App. 2d 734, 23 Cul. Rptr. 428
(1981) (review of most of the !mportant Californis decisions).

1% Youngbloed v. Loz Angeles County Flood Control Dist., 56 Cal. 24 603,
407, 354 P24 840, 841, 1% Cal Rpir. 904, 905 (1981) (dictum); Paclitic Seaside
Home for Children v. Newbert Protection Dist., 190 Cal. 544, 113 P. 987 (1923);
Elliott v. Los Angeles County, 188 Cal. 472, 181 P. 509 (1820). See alse Ghioxzi
v. South San Francisco, 12 Cal. App. 2d 472, 164 P.2d 902 (148) (dictum).

i85 Clemnent v. Reclamation Bd., 35 Cal. 24 €28, 087, 220 P.34 897, 903 (1830).
Cases in other states are generally in sccord. See, #.0., Lage v. Pottawattamle
County, 232 lown 944, 5 N.W.2d 161 (1942); Armbruster v. Stanton-Pilger
Druinage Dist, 109 Neb. 584, 100 N.W.3d 181 (1980). See also Smith v, Loz
Angeles, 88 Cal. App. 24 582, 153 P.2d 69 (1044

137 Clement v. Reclamation Bd., 33 Cal. 2d 4328, 838, 120 P.24d 807, 503 (1950),
in which it was held thai the state may not “without liability tear out a man-
made flood protection that has existed for sixty-twa years 1o the lands of plain-
titf upon which substantial sums have been expended in reliance upon the con-
tinusnce of the protection.”

138 See Beckley v. Reclamation Bd, 205 Cal. App. 2d 734, 751-52, 23 Cal
Rpir. 428, 439-40 (1962).

U
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pattern is regarded as one that cannot be shifted with impunity to the
property ovner, even under a claim of exercise of the police power,1®
merely to promote the community welfare. The detrimental impact
of the contrary rule in discouraging .private property owners from
making improvements apparently is regarded as too onerous to permit
a withholding of just compensation. Analysis and weighing of the
respective Interests in the light of the particular facts before the
court, however, is not characteristic of these decisions; the rule of
liability for diverting stream waters is generally applied in a strictly
formal fashiogn 140 :
Obstructing & natursl or artificial’*! watercourse by the construe-
tion of a public improvement, on the other hand, ordinarily has been
regarded as a basis of inverse liahility only when some form of fault is
established.}** For example, the construction of & dam designed to
store water which will foreseeably flood certain lands not directly
condemned by the constructing agency constitutes a deliberate taking
of those lands thereby inundated,™® as well @5 of downstream water

1% This assumes, of course, that no state of emergency exisied. As the
court stated in Smith v. Los Angeles, 66 Cal. App, 2d 562, 578, 153 P.24 69, 78
(1944): “[S}imply because the district constructed the dikes in guestion for
the purpose of flood control does not make it immune from liability for damage
inflicted.thereby upon the plaintiff. There was here no emergency requiring
split-second action.” 1f there had been such an emergency, the result would
probably have been different. See {exl accompanying notes 72-78 supre.

140 See, e, Rudel v. Los Angeles County, 118 Cal. 261, 50 P. 400 (1807);
Guerkink v. Petaluma, 112 Cal. 308, ¢4 P. 570 (1896}, In litigation growing out
of the great Ferther River flood of December 1830, the state was adjudged lia- -
ble upon the basis of ambiguous findings of fact that & levee on the west side
of the Festher River, in the planning and design of which the state had “partic-
ipated,” had "caused waters of the Feather River to be diverted onto Plaintiffs’
property east of the Feather River snd thus csused harm to Pleintiffs’ prop-
erty.,” Pedrozo v. State, No, 41265, Findings of Fact and Conclusions of Lew
1 4 (Buite County Super. Ct, Cal., Jan. 30, i867).

141 Artificial and natural watercourses are treated alike in the obstruction
cases, apparently without regard for the length of existence of the artificial
channel. See, e.g., Newman v. Alhambra, 179 Cel. 42, 175 P. 414 (1918);
Larrabee v. Cloverdale, 131 Cal. 816, 63 P. 143 (1200); of. Bauer v. Ventura
County, 45 Cgl, 24 276, 288 P.2d 1 (1955). See also notes 113 & 137 supra,

142 See, e.g., Youngblood v. Los Angeles County Flood Contrel Dist, 58 Cal.
2d 603, 364 P.2d 840, 15 Cal Hptr. 03 (1861) (dictum recognized Hability with-
out fault for diversion of sireem waters, but intimated that in other cases,
inciuding obstructions of watercourses, fauit required), Beckley v. Heclama-
tion Bd., 205 Cal. App. 2d 734, 23 Cal. Rpfr. 428 (1962} (complaint held suffi-
cient {0 state ceuse of action on ground of diversion, without fault, and alter-
natively, cause for negligent obstruction of stream waters).

148 United Sintes v. Kansas City Life Ins. Co., 339 U.S, 798 (1550); United
States v. Dickinson, 331 U.8. 745 (1947): Jacobs v. United States, 290 U.S. 13
(1933} ; Cotton Land Co. v. United States, 75 F. Supp. 232 {Ct. Cl. 19438); Brazos
River Auth. v. Graham, 163 Tex. 167, 354 S 'W.kd 9% (1961).
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rights that are destroyed* and is, therefore, & basiz for inverse
liability. The “fault” involved in this type of situation arises from
the fact that the ageney knew, or should have known, that these lands
and interests would be taken, and yet had failed to provide compen-
sation for these foreseeable “takings” through direct condemnation

proceedings before the construction. Likewise, the construction,

maintenance, or operation of drainage improvements eecording to a
negligently conceived plan, which exposes private property to a sub-
stantial risk of damage by interfering with the flow of water therein,
is actionable.*® Again, the building of a street embankment across a
known watercourse without providing culverts or other means of
drainage, so that foreseeable back-up flooding occurs, requires pay-

ment of compensatmn 148 Even if culverts are provided, inverse lia-

bility obtains if their design cheracteristics, contrary to sound engi-
neering standards; are insufficient to allow the drainage of reasonably
predictable volumes of water flowing in the stream from time to
time.**” Mere routine negligence in maintenance, however, such as
the negligent failure to clear debris from an improved flood control

channel, where the accumulation of such debris is not part of a delib-

erately conceived program for controlling the flow of storm waters, is
not a basis of inverse liability, although it may support lisbility on a
tort theory 148

The necessity for the pleading and proot of fauilt in the obstruc-
tion cases, while no fault is required for Hability in the diversion cases,
has caused & certain amount of confusion in the Califernia case law.
It is obvious that many kinds of stream obstructions may cause a

144 Dugan v. Rank, 372 U.5. 609 (1963}; United States v. Gerlach Live
Stock Co., 339 U.S. 720 {1950). DPut see Joalin v. HarianWlmDist. a7
Cal.:dl&:,ﬂﬂ??dm 80 Cal. Rptr. 377 {108T). -

145 Bauer v. Ventura County, 45 Cal. 2d 276, 269 P.2d 1 (1555), in which a

negligent plan for the maintenance of & drainege ditch which contemplated

deposit and non-removal of stumps, debris, and intersecting pipe which ob-

strucied the flow of water, was held actionable on the inverse theary. See .

Baum v. Scotts Bliff County, 169 Neb. 818, 101 N.W.2d 455 (1060) (m the same
effect as Bauer).

it Larrabee v. Cloverdsle, 131 Cal. 98, 83 P. 143 (1900); Richardson v.
Eureka, 96 Cal. 443, 31 P. 458 (1882); Jefferis v. Monterey Park, 14 Cal App.
24 113, 57 P24 1374 {1998); White v. Santa Monica, 114 Cal. App. 330, 208 P.
819 (1831). Cases in other states are generally in agreement. See, eg., Ren-
ninger v. Stats, 70 Idehs 170, 213 P.24 911 (1850).

147 Gratone v. Los Angeles County, 231 Cal. App. 24 629, 42 Cal. Rptr. 34
{1985); Weisshand v. Petaluma, 37 Cal App. 298, I74 P. 655 {1018).

148 Compare Hayashi v. Alameda County Flood Control & Water Conser.
Dist., 16T Cal. App. 24 504, 334 P.2d 1048 (1959) (fort, but not inverse lability,
for routine negligence in failing to clesr debris) with Beuer v. Ventura
County, 45 Cal. 2d 276, 289 P.2d 1 {1955) {inverge In\b:ﬁty obtained for defec-
tive plan which includes retention of debris).

L



Jenuary 10691 UNINTENDED PHYSICAL DAMAGE 461

diversion of stream waters, and, conversely, diversion normally re-
quires an obstruclion of some kind. Whether fault must be shown
by the injured property owner thus depends, to some extent, upon
how the facts are classified. A deliberate program intended to alter
the course of a stream for a public purpose is ordinarily treated under
the “diversion” rubric, while unintended flooding is usually sttributed
to a negligently planned project that creates an “obstruction,”'¥® The
distinction, however, is not a sharply defined one, and plaintiffs have
sometimes sought recovery alternatively on both theories while plead-
ing the same facts, _

Regardless of the factual approach employed, inverse ligbility for
interference with stream waters depends upon a showing of proximate
causation. In the prineipal litigation against the State arising out of
the virtusl destruction of the town of Klamath in the great flood of
December, 1964, for example, the trial court denied Hability on the
alternative grounds that any obstruction to the flow of water alleg-
edly created by either an old bridge, or a partially completed new
bridge, located near the townsite “did not constitute a substantial
factor” in causing plaintiffs’ damages,'®* and that in any event the
damage was caused by the intervention of a superseding force con-
sisting of an extraordinary snd unprecedented storm.%*

A third group of cases desling with stream waters concerns the
downsiream consequences of natural channel improvement. For ex-
ample, the narrowing and deepening of a natural watercourse and
the construction of a concrete stream bed may increase greatly the
total volume, velocity and conceniration of water running in the
channel by preventing absorption of streamn waters and eliminating
natural impediments to stream flow. This, in turn, would create a
substantial risk of downstream damage due to overflow or intensified
erosion of the stream banks. For policy reasons, centered upon the
fear of discouraging upstream land development, this kind of chan-
nel improvement (at least insofar as downstream damage results from
an increased volume of water) is not regarded as an actionable basis
for inverse liability!®® unless it is constructed according to an. in-

140 See Beckley v, Reclamation Bd,, 205 Cal, App. 2d 734, 23 Cal. Rpir. 428
{1962) (both theories held available under facts).

150 Id, See also Grancne v, Los Angeles County, 231 Cal, App. 2d 628, 42
Cal. Rptr. 34 (1965); Pedrozo v. State, No. 412685 (Butte County Super. Ct,
Cal, Jan. 30, 1967} (ambiguous tindings).

163 Crivelli v. State, No. 9142, Findings of Fact end Concluslons o! Law
1 2 {Del Norte County Super. Ct, Cal, Aug 4, 1966),

w2 ¥4, 1 5 Public improvement design standards are not reqmred to
provide adequate capacity or strength for storms of unforeseeable magnitude,
Los Angeles Cemetery Ass'n v. Los Angeles, 103 Cal. 461, 37 P. 375 (1884); see
notes 33-33 supra.

185 See Archer v. Los Angeles, 19 Cal, 2d 18, 27, 110 P.2d 1, 8 (1941}; San
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herently defective or negligently conceived plan.'* Here again, how-
ever, classification of the facts plays a significant role. If the improve-
ments are regarded as causing an alterstion in the direction of force
of the normal current within the channel, they may readily ke thought
of as having “diverted” the stream. This approach supports a helding

of inverse liability without fault for resulting downstream ercsion of

the banks% By describing the channel improvements as measures
to tight off the common enemy of flood waters, however, attention is
focused upon the issue of fault and the alleged defective nature of the
improvement plan.’®® The result is to make liability vel non turn
oatensibly upon the unarticulated premises that control the classifica-
tion process, rather than upon a conscientious appraisal of the rel-
ativity of public advantsge and private harm in the particular factual
situation,

(4) Other Escaping Water Cazes

The prevailing ambivalent approach, under which some water
damage situations are exposed to a “liability without fault” rationale,
while others require a showing of intentional or negligent fault, is
chservable also in cases that do not fit neatly intc the foregoing
categories. Damage resulting from the overflow of sewers, for ex-
ample, is recoversble in inverse condemnation if the plaintiff estab-
lishes that the sewers were deliberately or negligently designed so an

Gabriel Valley Country Club v. Los Angeles County, 182 Cal. 392, 188 P. 504
(1920). - Although dictum in San Gabriel Valley Country Club suggests that
noniisbility attends an incresse in both volume and veloeity of downstream
fiow, the actusl holding in both thizs case and in Archer is limited to damage
resulting from increased volume only. This result rasy thus be consistent
with the “common enemy" rule, under which individual efforts to stave off
floot waters may incresse downstream voime without lncurring liability.
The potential erosive effect of incremsed velocity, however, creates a bazard
of greater destructive impact and possibly permanent devastation. Neither
decision, it is submitted, should necessarily be faken as authorjtative in the
latter type of case.

184 House v. Los Angeles County Flood Control Dist, 25 Cal. 24 384, 153
P.24 980 (1944).

168 See, e.p., Tyler v. Tehema County, 109 Cal. 818, 42 P. 240 (1805)
{diversion of current by bridge abutment resulting in downatream erosjon);
cf. Green v. Swift, 47 Cal 538 (1874) (net a “taking” under pre-1878 constl-
tution). Cases in other states generally sustein inverse lability without fault
in such cases, See, e.g., Dickinson v. Minden, 130 So. 24 180 (La. 1981);

Tomasek v. State, 196 Ore. 120, 248 P.2d 03 (1952) ; Morrlgon v. Clackemas .

County, 141 Ore. 584, 18 P.2d 814 {1933); Conger v. Pierce County, 118 Wash.
27, 108 P. AT (1921).

158 -Granone v. Los Angeles County, ”IMApp.idm 42 Cal. Rptr. 34
(1985) ; Beckley v. Reclmnﬁoan"mm&pp.MMﬁCﬂ Rpir. 428
(1962)

J
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to be inadequate to accommodsate the volume of sewage and storm
waters reasonably foreseeable in their service area’™ The element of
fault as the basis of liability, however, is underscored by a corollary
“rule:  inadequacy due to an unprecedented volume of water that
could not reasonably be anticipated in the planning process counsti-
tutes no basis for inverse liability 188

On the other hand, there are also many decisions that flatly ap-
prove inverse liabllity for property damage caused by the seepage of
water from irrigation canals, “with or without negligence.”™® The
leading case to this etfect involves a ruling of the District Court of
Appeal that inverse liability for water seepage may be predicated
upon a showing of negligent construction or maintenance by an irriga-
tion district. On denying the district’s petition for hearing, the Su-
preme Court, in a unanimous opinion, expressly disapproved the
court’s intimations ag to the necessity of negligence.'® Where the
damage ig “caused directly” by seepage from the district’s cansl, in-
verae lisbility obteins without any showing of fault: “In ruch cases
the care that may be taken in the construction of the publlc improve-
ment which causes the damage is wholly immaterial to the right of the
piaintiff to recover damage, if the improvement causes it."*** The
sudden escape of water from a public entity's irrigation canal, how-
ever, has been held actionsble only upon anegatwns and proof of
defective design or operational plan.i*?

Under the cases, then, inverse liability for water that escapes from
irrigation channels or other conduits is based sometimes on fault and
obtains sometimes without fault; the choice of rule appears to be a
hunction of classification of the facts, rather than the application of a
consistent theoretical rationale. Liability without fault in these situa-

157 Anibrosini v. Alisal Senitary Dist, 154 Cal, App. 24 720, 317 P.2d 33
(1957) (alternative ground). See agleo Mulloy v, Sharp Park Sanitary Diat.,
164 Cal. App. 2d 438, 330 P.2d 441 (1958) (zemble).

1s¢ See Southern Pae Co. v, Los Angeles, 5 Cal. 2d 548, 3% P.23 847 (1938)
(break in agusduct—rule recognized but held inspplicable on facts). Ses also
notes 33-35 supra.

18¢ Powers Farms v. Consolidated Irr, Dist, 18 Cal. 24 123, 128, 118 P.2d
THT, 920 (1941} (dletum); Lourence v. West Side Irr. Dist, 233 Cal. App. 24
532, 43 Caj. Rptr. 8306 (3198%5); Hume v, Fresmo Trr. Dist, 21 Cal. App. 2d 348,
60 P.2d 483 (1937); Keicham v. Modesto Irr. Dist,, 135 Cal. App. 1B0, 26 P.24
876 (1833).

o Tormey v. Anderson~Cottonwood Irr. Dist, 53 Cal. App. 559, 568, 200
P. 814, 818 (1921} (opinion of Supreme Court on denizl of hearing).

et Id. This statement is quoted approvingly in the recent case of Albers
v. Los Angeles County, 8% Cal. 2d 250, 258, 398 P.2d 128, 133, 42 Cs). Rptr. 88,
2% (1985).

182 Curci v. Pala Verde Trr. Digt, 69 Cal. App. 24 583, 158 P24 674 (1845).
See also Southern Pac. Co. v, Los Angeles. 5 Cal. 2d 345, 55 P.24 647 (1938)
{break in agusduct apused by storm which was toreseeable).
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tions appears in theory to be an application of the doetrine announced
in the famous English case of Rylands v. Fletcher '* under which a
landowner is strictly liable without fault for damage done to the
property of others by the escape of substances with a mischief-pro-
ducing capacity, such as water, collected and impounded upon his land
for some “non-natural” purpose.'®™ The theory, however, has little
support in California decisional law, for the California courts appear
to have rejected the Rylands doctrine as applied to escaping waters. 1%
The use of water for irrigation purposes in & semi-arid state such as
California, it is sald, is not only a “natural” use of land but is useful
and beneficial to a degree that should not be deterred by threat of
strict liability.3** Yet, as noted above, the same courts have displayed
no reluctance in approving inverse liebility for irrigation water seep-
age without regard for negligence ' and also, upon similar facts,
regularly have imposed tort liability without fault on a nuisance
theory 1®® :

This seeming inconsistency of approach may possibly be recon-
cilable., An irrigation diteh built and maintained in a careful manner
mey, nonetheless, necessarily be located where natural conditions
{e.g., porous subsoil) make percolation or seepage a predictable risk

182 LR. 3 HI. 330 (1888); seec Bohlen, The Rule in Rylands ». Fletcher,
59 U. Pa. L. Rey. 298, 373, 423 {1511). )

184 Water seepage problems have beern regarded as within the Rylands
doctrine in certain jurisdictions. See, eg., Union Pac RR. v. Vale Irr, Dist.,
253 F. Supp. 251 {D. Ore. 1966},

183 Guy F. Atkinson Co. v. Merritt, Chapman & Scott Corp, 123 F. Supp.
120 {NX. Cal 1954) {collapse of cotferdams); Clark v, DiPrims, 241 Cal, App.
2d 828, 31 Cal. Rptr. 49 (1988) (weater epcaping trom break in irrigation ditch);
Curcl v. Palo Verde Irr. Dist,, 69 Cal. App. 2d 583, 150 P.2d 674 (1645) (sud-
den escape of water from jrrigetion ditch). The Hilands doctrine has been
denied application to a case of water escaping from a privete reservoir.
Sutiif? v. Sweetwater Water Co, 182 Cal. 34, 188 P. T8 (1620). But see
Rozewski v. Simpson, 8 Cal. 24 515, 71 P.2d 72 (1937), suggesting that the
application of Rylands to some kinds of escaping water cases may be an open
question. Liability without fsult hes heen accepted in California declsions
dealing with certain types of ultrahezardous activitics. See, e.g., Luthringer
v. Moore, 31 Cal: 2d 489, 180 P.2d 1 {1648); Comment, Absolute Liability for
Ultrghazardous Activities: An Approisal of the Restatement Doctrine, 37
Carrr. L. Rxv. 280 (1948). :

188 See Clark v. DiPrima, 241 Cel. App. 2d 823, 51 Cal. Rpir. 49 {1968).

187 ‘See cases cited note 155 supra.

188 Sea, e.9., Fredericks w. Fredericks, 108 Cal. App. 2d 242, 238 P.2d 543
(1851); Nelson v. Robinson, 47 Cal. App. 2d 520, 118 P.2d 350 {1941); Kall v.
Carruthers, 59 Cal. App. 555, 211 P. 43 (1922); ¢f. Nola v. Oriando, 118 Cal.
App. 518, 6 P.2d 084 (1932). Nuisance liability is & long-recognized exception
to the doctrine of governmental tort immunity in Celiforhia. E.g., Ambrosini
v. Alinal Sanitary Dist., 154 Cal. App. 2d 720, 317 P.2d 333 (1957). 1t evolved
principstly from decisions grounded on inverse condemnation. Van Alstyne,

L
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of the improvernent.!*® Proof of fault may then be regarded as im-
material from either an inverse liability or a nuisance law viewpoint,
because the existence of damage caused by the irrigation improverment
supports an inference, as a matter of law, that the defendant either
deliberately exposed the plaintiff to the risk of foreseeable harm or
negligently adopted a defective plan of improvement that incorpo-
rated that risk.’™ Moreover, statutory policy supports the view that
seepage damage should be treated as a cost of the water project™
{m the other hand, when the escaping water is not attributable to
some inherent risk of the project as planned, but results from an un-
expected deficiency in its practical operation, a specific factual show-
ing of fault may be necessary because the basis for the legal in-
ference is no longer pregent.’™

B. Interference With Land Stability

As in water damage cases, the judicial provess has had little suc-
cess in bringing order and consistency to the law of inverge condemna-
tion for damage caused by a disturbance of soil stability. Here, tco, the
California cases exhibit a schizophrenic tendency to vacillate between

A Study Relating to Sovereign Immunity, 5 CarL. Law Reviuow ComM's,

Rerorts, RECOMMENDATIONS & Stonms 225-30 (1863). Because of its inherent
ambiguity, it has been relied upon frequently as a convenient basis for Impos-
ing Lability without regard for fault. Comment, Absolute Liability for Ultra-
hazardous Activities: An Appraisal of the Rertatement Doctrine, 37 Cavrr. L.
Rev. 269, 270 n.7 (1949). .

189 See US. Dyxr'r Acric, Warer: Tux Yeazsoox or Acmicuryore 311
(18553. :

110 See Curci v. Palo Verde Irr. Dist, 69 Cal. App. 2d 583, 587, 158 P.2d
674, 698 (1945), where it is said that “[a]n examination of the foregoing cases
[including Powers, Hume, and Ketchaml . . . show[s] that in the mzjority

of them the landowner sought recovery for damages caused by seepage.
from canals constructed through porous soil that did not confine and hold’
water . ... Although the canal was constructed carefully and sccording to

specifications this has been referred to ss improper designing or improper
planning which would make the irrigation district liable for dumage. In some
cages it is pointed out that this seepage of water may be prevented easily by
puddiing the cansl with clay, by the use of oif on the banks and bottom, or
by other simple means.'” See elso Tormey v. Anderson-Cottonwood Irr, Dist.,
53 Cal. App. 559, 200 P. 814 (3921). -

71 See Cai. Water Cobx § 12627.3: It is declared to be the poliey of the
State that the costs of solution of seepage and erosion problems which arise
or will arise by reason of construction and operation of water projects should
be borne by the project.” _

112 Curci v. Palo Verde Irr. Dist, 82 Cal. App. 24 583, 150 P.24 674 (1949).

But see Boiteno v. Snohomish County, 11 Wash, 24 654, 120 P.2d 480 (1041},

where the unexperted openibg of an underground spring in the course of
gravel uperations created a resultant necessity for drainage in which the
county was held inversely liable without fault wien excess waters were
directed over ihe plaintif's property.
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a theory of lability based on fault and one that admits liability with-
out fault.

In Reardon ». Jan Ffranciscol™ (the earliest California decision
interpreting the “or damaeged™ clause of the 1879 constitution), the
city, in the course of a street grading and sewer installation project,
deposited large quantities of edrth and rock upon the street surface to
raise its grade, causing the unstable subsurface to shift and thereby
damage the foundstions of the plaintiffs’ abutting buildings. Al-
though the damage was both foresceable and fareseen (the city had
been warned that it was oceurring), the city took no steps tc protect
the plaintitfs’ property. The Supreme Court affirmed a judgment for
the plaintiffs, but did not predicate its decisfon upon fault. On the

" contrary, it held that when a landowner is dumaged as & consequence -

of public work, “whether it is done carefully and with skill or not, he
is still entitied to compensation for such damage” under the command
of the just compensation clause of the constitution.’™ The opinion is
a square holding on this point,!™ as the court had concluded prelimi-
narily that the plaintiffs eouid not recover on commen law tort prinei-
ples since no breach of a duty owed them was shown. Moreover, they
could not recover inverse damages for a “iaking,” since no physical

invasion of their land had occurred. 'Thus, the plaintitts’ judgment:
wumhinadnolelyuponthegmundthatthdrpmpertyhadhen'

eonrﬁtuﬂonally “damaged.”

The approach taken in Reardon, making fault immaterial to in-
verse linbility for physical damage directly caused by public improve-
ment projects, waa widely accepted in states which, like California,
had sxpinded the just compensation clatuse of the state constitution
to include “damaging” as well as “taking.””* On almoat identical

aT: g6 Cal 402, & P. 317 (1885).

its Id. at 506, 8 P. at 328,

318 A recent student work has classified Reardon as “dietum”. ‘Note, 13
U.CL.AL. Rev. #71, 873 (1906). This anaiysis ignores the ressoning of the
court’s unanimcus opinion, as summarized in the text. Text accompanying
notes 158-81 sxpra. Moreover, subsequent decisions of the Supreme Court have
explicitly treated Reardon as & holding on the point here being discussed, See,
e.p., Tormey v, Anderson-Cottonwood Irr. Dist, 53 Cal App. 580, 589, 300
P. 814, 818 (1821} {opinion of Supreme Court on denisl of hearing).

174 See, 0.9, Atlanta v. Kenny, 83 Ga. App. 628, 64 BE2d D12 (1851)
(houise collapesd into trench for fire communications) ; Brewits v. St. Paul, 258
Minn, 525, 9% N.W.2d 458 (1950) (gullying and srosion due to loss of support
after streat grade lowered); Great N. Ry. v. State, 102 Wash. 348, 173 P. 40
(1918) (sdides and earth deposits remaiting from uphill blutinz and road
work). A contrary view is often taken in states limiting inverse compensa-
tion to “iakings." Hoens v. Milwaukee, 17 Wiz 24 209, 1186 N.W.24 152 (1982)
(damage to foundation of building due to inadequately constructed highway
unable o sustain hesvy traffic); Wisconsin Power & Light Co. v. Columbia
County, 3 Wia. 24 1, 837 N.W.2d 279 (1838) (displacement of soil a3 vesult of
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facts, for example, the Supreme Court of Washington has reached the
same result as in Reardon.!” This approach also has been followed
in subsequent California decisions,®® but in an uneven pattern. The
collapse of a building due to the construction of a tunnel beneath it,
for example, has been regarded as a basis of inverse lability without
fault'® Moreover, affirmance of landslide liability in the recent

 Albers decision makes it clear that the Reardon dovirine of inverse

liability without fault is part of the current constitutionsl law of
California, 13  Yet, numerous other Californis decislons exist that
seem to alfimn fault &5 an essential prerequisite, at ieast in some
clrcumastances, to inverse liability '

Even in cases closely analogous to Reardon, dealing with damage
resulting from shifting soil, fault has been emphasized as & criterion of
inverge liability. For example, damage to a house caused by excava-
tion in the street for the installation of a sewer, which removed
lateral support for the plaintiff's land, was held recoverable because
the city's construction plans were “intrinsically dangerous and in-
herently wrong” according to expert engineering testimony adduced
by plaintiff>** In susiaining inverse liability under similar circum-

deposit of heavy f£ill material caused twisting and destrustion of transmission
tower): ¢f. Edison Co. v. Cempanella & Cerdi Constr. Co;, 272 F.2d 430 (1st
Cir. 1958), where it was said by way of dictum that damage to fransmission
towers due to displacement of soil by a highway embankment was not a
“taking" but possibly subject to statutory lisbility. See genergily ¢ P. Nicaors,
Emmveny DoMan § G4432{2], ai 508-19 {rev. 3d ed. 1963).

177 Hinckley v, Seattle, T4 Wash. 101, 132 P, 855 (1913). See also Depart-
ment of H'weys v. Widner, 288 5.W 24 583 (Ky. 1985} (destruction of home in
lapdslide caused by removal of lateral support during downhill read profect
heid compensable without proof of negligence) . Newport v. Rosing, 319 S.W.
2d 852 (Ky. 1958) (similsr facis gnd holding as in Widner).

178 See, e.g., Tyler v. Tehgma County, 109 Cal 813, 42 P. 240 (1895);
Tormey v. Anderson-Cottonwoeod Irr. Dist, 63 Cal. App. 538, 200 P, 814 (1821).
See also Power: Farma v. Consolidated Irr. Dist, 16 Cel 2d 123, 119 P.2d 717
(1p41) (dictum). ;

179 Porter v, Los Angeles, 182 Cal 518, 189 P, 105 (1920), Although thia
opinion is concerned primarily with an issue of the statute of limitstions, its
substantive aspects have heen regarded in subsequent decisions as authoritative
with respect to issues of liability. See Los Angeles County Flood Canirol
Dist. v. Southern Cal. Bldg & Locn Ass'n, 188 Cal. App. 2d §50, 855, 10 Cal
Rpir. 811, 813 (1961). See clso Marin Mun. Water Dist. v. Northwestern Pac,
R.R.:-253 Cal. App. 24 8%, 32, 61 Cal. Rpir. 520, 520 (1567).

142 Albers v. Los Angeles County, 82 Cal. 24 250, 353 P.2d 120, 42 Cal. Rpir.
B9 {1885); see text sccompanying notes 5-3% suprda,

i8r See, e.g., Bauer v. Ventura County, 45 Cal. 2d 276, 209 P24 1 (1855);
House v. Lon Angeles County Flood Control Dist, 25 Cal, 2d 384, 153 P.2d 950
£1944).

182 Kaufmsan v. Tomich, 208 Cal. 19, 280 P. 136 {1929}. 'The court here
observea that it is unnecessary to determine whether lability was based on
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stances, however, an attemptled police power justification for destruc-
tion of lateral support was rejected on the ground that “there is ne
reason to invoke the doctrine of police power to protect public agencies
i those cases where darmage to private parties can be averted by
proper construction and proper precautions in the first instance.'!®
These cases may possibly be explained as a product of unnecessary
judicial preoccupation with private law snalogies in the development
* of inverse condemmnation law.»** The opinions themselves, however,
contain no intimation of a judicial willingness to recognize inverse
liabxlity on any basis other than fault; only by a subtle and sophisti-

tort or inverse condemnation principles, for the same result would obtain in
either event.

188 Veteran's Welfare Bd. v. Oskland, 74 Cal. App. 2d 818, 831, 169 P.2d
1000, 1008 (1948) {emphasis added). See also Wofford Heights Ass'n v. Kern
County, 218 Cal. App. Zd 34, 32 Cal. Rpir. 870 {1563),

18¢ The common law rule of absolute llability for deprivation of lateral
support, ResTATEMEINT oF TorTs § B17 (1939), has been modifled in California.
Cas. Civ. Copx § 832.  Under thia statutory rule, except in the case of very

deep excavations, the adjoining owner is liable only if loss of lateral support

resulty from negligence or from failure to notify one'’s neighbor so that he may
teke protective measures, Se¢ Wharam v. Investment Underwriters, 58 Cal.
App. 2d 348, 136 P.2d 383 (1943); Conlin v. Coyne, 18 Cal. App. 24 78, 64 P.2d
1123 (1987). Section 832, however, applies onty to lateral support situations;
it does not impair the former rule of strict Hability for loss of subjacent sup-
port. Marin Mun. Water Dist. v. Northwestern Pac. RR., 253 Cal. App. 2d 82,
81 Cal. Rptr. 520 (1567); Rxsrarsment or Tomrs § 520 (1939); of. Porter v.
Los Angeles, 162 Cal. 515, 185 P, 105 (1920). Accordingly, Kaufrisan v. Tomich,
208 Cal, 19, 280 P. 130 (1529), and Veteran's Welfare Bd. v. Osakland, T4 Cal
App. 2d B13, 189 P.2d 1000 {1948), may arguably be regarded as consistent with
the fault rationale required in lateral support cases by section 832, while Porter
v. Los Angeles, supra, and Heardon v, San Francisco, 66 Cal. 482, 8 P. 318
{1885), may be understood ns instences of pirict lisbility for Yoas of mubjacent
support. This explanation, however, is inconsistent with explicit language in
Reardon that “there could be ne . . . recovery at commen law,” Id. at 305, 6
P, at 325. It has no formal support or recognition in Kaufmen, Veleran's Wel-
fare Boaerd, or Porter.

It is not entirely clear whether section B32 governs excavation work by
public agencies. It has been said to be inapplicable to street excavation work
by a municipal contractor which impairs lateral support of abutting land.
Caasell v. McGuire & Hester, 187 Cal, App. 2d 5§79, 593, 10 Cal. Rptir. 33, 42
{1880) (dictum); cf Gazzera v.-San Francisco, 70 Cal. App. 2d 838, 161 P.2d
808 {1945) {city held not liable for loss of lateral support in absence of show-
* ing that street excavation work ceused plaintiff's damage; section 832 neither
cited nor discussed). On the other hand, previous uncertainty whether gen-
eral statutory provisions governing tort lability were applicable to govern-
mental entities has now been resolved, since soversign immunity has been
abrogated in California, in favor of applicability. E.g., Flourncy v. State, 57
Cel. 2d 497, 370 P.2d 381, 20 Cal. Rpir, 627 {1062} (wrongful death act held
applicable to state), Under the latter view, it seems that section 832 would
e regarded today as apropos in a lateral support case maintained against a
public entity efther on an inverse or tort theory. .

\J
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cated analysis can they be reconciled with the rationale of the Reardon
and Albers decisions.

C. Loss of Advantagecus Conditions

The value of real property is often directly dependent upon ad-
vantageous conditions physically essociated with it, such as an ade-
gquate supply of potable water. (Government activities, however, may
- impair or terminate the exigterice of such physical attributes and
thereby substantially diminish the sum fetal of the walue-enhancing
features that comprise the owner’s property interest, In a California
case, for example, the construction of a tunnel as part of a municipal
water supply projeci diverted an underground stream which fed
natural springs used by a farmer for irrigation purposes. Loss of this
.valuable water supply source was held to be a compensable damaging
of property, although there was no evidence that the city had acted
- negligently or unreasonably.™ Similarly, upstream improvements,
- such as a dam, that divert streem water to governmental purposes in -
-derogation of established water rights of dewnstream riparian owners
also may constitufe a basis of constittional liability.!® - l.oss of water
supply, however, is recognized as a basis of inverse liability only so
far as the injured party is recognized to possess a property right
therein. '*

The crucial significance of private property iaw concepts in the

185 De Freitas v, Suisun, 170 Cal. 283, 149 P. 553 (1915). A landowner's
interest in spring water located on his premises is recognized, ordinarily, as
being equally protectible with his ownership of the surface. Siate v. Hansen,
189 Cal. App. 2d 604, 11 Cal. Rptr, 325 (1961). The interest of a surface owner
in percolating underground waters, however, has traditionally been subject to
a rule of correiative reasonable use, Katr v. Walkinshaw, 141 Cal. 116, 4 P.
68 (1803}, of. Passadena v. Alhambra, 33 Cal. 2d 508, 207 P.2d 17 (1949}, cert.
denied, 339 1J.8. 937 (1950}, See generoliy Hillside Water Co. v. Los Angeles,
10 Cal. 2d 877, 76 P.2d 581 (1938), where the cily was held liable for the dimi-
nution of artesian wefl pressure resulting from extensive pumping and expor-
tation of water from an underground basin,

186 Dugan v. Rank, 372 US. 609 (1962); United States v. Gerlach Live
Stock Co., 339 US. 725 (1850},

187 Joslin v. Marin Mun. Water Dist., 67 Cal. 2d 132, 428 P.2d4 889, 60 Cal.
Rptr. 377 (1367); De Freitag v. Suisun, 170 Cal. 263, 148 P. 553 (1915); Volk-
mann v. Crosby, 120 NW.2d 18 (NI} 1863) (city held inversely liable for
impairmient of privete artesian well supply by drilling of municipal wellj;
Canada v. Shawnee, 179 Okla, 53, 64 P.2d 604 (1836) (similer to facts in Volk-
mans); Griswold v. Weathersfield School Dist., 117 Vi, 224, 83 A.2d 829 (1852}
(sehool district held inversely liable for diversion of underground stream,
with consequent drying up of plainitff's spring, due to blasting in course of
district improvement project). Judicial enforcement of property rights in
water, however, may be whavailable where conflicting prescriptive rights have
metured. See Pasadena v, Alhambrs, 33 Cal. 2d 508, 207 P.2d 17 {1948).
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digposition of cases of this kind is underscored by the recent state
Supreme Court case of Joslin v. Marin Municipal Water District.:®
This decision denied compensation to downstream riparian owners for
damapge caused by loss of aceretions of commercial sand and gravel
deposits upon their land, which formerly had been carried in suspen-
sion by the waters of Nicasio Creek. The defendant disirict, in order
to develop a municipal water supply, had constructed & dam across
the cteek which cbstructed the normal flow of waters and thus termi-
nated the periodic replenishment of sand and gravel used by the plain-
titfs in their business. The value of the plaintiffs’ land allegedly was
diminished in the amount of $250,000. Inverse liability was denied
under the prevailing California doctrine of reasonable beneficial use
which governs the relative property interests of riparian owners
(such as the plaintiffs) and upstream appropriators (such as the de-
fendant - district).’® The plaintiffs’ use of the siream waters for
acquisition of commercial sand and gravel—<ommodities in pleéntiful
supply for which no significant interest in development and conserva-
tion by stream water usage could be identified-—was held to be clearly
unreasonable and therefore subordinate, as a matier of law, when
contrasted with the district’s interest in the beneficial use of those
. waters for domestic and industrial purposes. In effect, no compen~
sable property right of the plaintiffs had been taken or damaged.!™

In Joslin, the court distinguished two important cases relied upon
by the plaintiffs. The first, a decision of the United States Supreme
Court, declared that loss of natural irrigation through seasonal over-
flow of riparian lands, caused by the construction of an upstream dam,
constituted a compensable “taking” of the landowners' riparian prop-
erty interest.’®* Reliance on sessonal flooding of a stream for agri-
cultural irrigation purposes was regarded there as a reasonable bene-
ficial use of river waier by a riparian owner, and thus a compensable

188 87 Cal 2d 132, 429 P.24 889, 60 Cal. Rptr. 377 (1987).

15* See Car. Congr. art, XIV, § 3 (1928), which modified the strict doe-
trine of superiority of riparian to eppropriative rights as applied in cases like
Herminghaus v. Southern Cal. Edison Co., 200 Cal. 81, 252 P. 607 (1926). By
the 1928 amendment, the rule of reasonable beneficial use became firmly
established as the legal framework for adjudication of competing claims to
water in California. Pesbody v. Vallejo, 32 Cal 24 351, 40 P.2d 436 (1035);
Chow v. Senta Barbars, 217 Cal. 673, 22 P.2d § (1933); Car. Warer CopE
£ 100-01.

190 See Peabody v. Vallejo, 2 Cal 24 351, 369, 40 P.24 486, 4962 (1935). Bt
see Miramar Co. v, Santa Barbara, 23 Cal. 2d 170, 143 P.2d 1 (1948); Note,
Eminent Domagin: Damage Without Taking, Damnum Absgue Injuria, 32
Cavr. L. Rev. 81 (1944) {court evenly divided as to existence, as aguinst the
state, of property right in littorsl owner io uninterrupted sandy accretions
from naturnl ocesn currents].

19: United States v. Gerlach Live Stock Co., 389 UR. 125 (1850); zee
Annot, 20 ALR2d 656 (1851),
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interest. Use by the plaintiffs in Joslin for sand and gravel accretions,
however, was deemed not reasonable under the circumstances 192

The second caze, & California decision, held that loss of aceretions
of sand and gravel as the result of the construction of & conerete flaod
control channe] in the bed of & natursl watercourse, thereby prevent-
ing overflow of the waters and deposit of their contents upon the
plaintiffs’ land, constituted the taking of a property right the value of
which was required to be included in severance damages in the flood
control district’s eminent domain suit to condemn the channel ease-
ment.’® Thig decision, however, did not involve a clash between 2
riparian owner and an upper approprigtor in lght of the “reasonable
and beneficial use” test, bul was concerned only with the question of
the extent to which the land not taken for finod control purposes, on
which plaintiffs long-established gravel buginess was situated, had
sustained severance darnages by reason of the flood control channel
project. The Supreme Court in Joshn expressly disapproved any
Ianguage in the earlier case which intimated that the use of stream
flow for replenishment of sand and grave] accretions was a reason-
able one or could be regarded as giving rise to a property right as
against an appropriator whe was putting the water itself to reasonable'
and beneficial use.'®

According to the Joslin opinion, the critical: determination
whether a particular use of water is reasonable and beneficial “is a -
question of fact to be determined according to the circumstances in
each particular case™ Ample latitude for the weighing of policy

392 Cf, Can, Wartex Cove § 108:  “It i3 hereby’ declared to be the estab-
lished policy of the State that the use of water for domestic purposes iz the
highest use of water and that the next highest use is for irrigation” The
Jostin opinion, it should be noted, doea not constitute & <lear approval of the
Gerlgeh decision; it may be read, instead, as merely explaining and distin-
guishing Gerlach as based on a determinztion, which the Joslin court was not
required in reexamine, that the riparian use there in gquestion was in fact
“repscnable” under the circumstances, In any event, Joslin strongly intimates

" that “reasonabieness™ is p relative concept, to be delermined by comparing

the relative social utility of the competing water uses before the court, For
exzmple, it would not be inconsistent with Joslin for a court, under some cir-

. cumstances, to conclude that agriewnltural irrigation purposes (s secondary

privrity of use under section 108} may be unreasonable when in conflict with
water supply for domestic consumption. Moreover, the hierarchy of priorities

" as between other forms of water usage not mentioned in section 108 remaing

uncertain and subject to case-by-case elaboration, absent add:tmnal Iemslatwe
clarificaiion,

138 Los Angeles County Flood Control Dist. v. Abbot, 24 Cal. App 24 728,
76 .24 138 (1928},

1% Joslin v. Marin Mun. Wnter Dist., 6? Cal, 24 132, 145, 429 P.2d 839, 604,

80 Cal. Rptr. 377, 388 {186T).

108 fd at 139, 420 P.24 at 804, 60 Cal. Hpir. at 332 Accordingly, a use
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factors judicially regarded as relevant to the compensability issue is
thus allowed. For example, in City of Los Angeles v. Aitken,’™ the
court's opinion, after emphasizing the importance of natura}l recrea-
tional facilities both to the state’s economic well-being and to the
health and welfare of its citizens, concluded that the use of navigable
lake waters for recreation and as an adjunct to the scenic and recrea-
tional use of littoral jands (whose value for that purpose directly
depended upon the continyed existence of the lake) was a reasonable
beneficial use entitled to judicial protection. A secondary factor sup-
_ porting this conclusion was the virtual unusability of the lake waters
in question for domestic or irrigation purposes, due to excessive im-
pregnation with minerals and alkali. Finally, the Aitken opinion
gtresses the fact that substantial investments had been made along the
lake shore in reasonable and good-faith reliance upon the continuance
of the natural lake level. Accordingly, the diversion of the waters of
tributary streams feeding the lake, even though for the concededly
reasonable and beneficial purpose of augmenting a municipal water
supply, was held to constitute the damaging of property rights of

littoral owners for which just compensation was required to be paid.

Although a careful perusal of Aitken suggests that the frustration
of substantial investment-backed expectations, reasonably grounded
in experience, was the pivotal factual element of the decision, Joslin
seemingly rejects the view that the magnitude of private loss is of legal
significance. The destruction of a valuable, long-standing, and so-
cially useful business enterprise grounded upon reascnable expecta-
tion that periodic replenishments of sand and gravel would continue
to be supplied by natursl river flow, was countenanced as not a com-
pensable damaging because of the general preference shown by Cal-
ifornia law for domestic water use. Unlike Aitken, the Joslin result
seems to reflect a judicial disposition o permit decision in cases of
this kind to tuwrn upon abstrsct classifications of water use priorities,

. thereby making unnecessary the more difficult task of assessing the
weight of the competing interests revealed by the adjudicative facts.
Absent a comprehensive legi.slative acheme of relative priorities, how-
ever, this approach scarcely improves predictability. In any event, it
appears to disregard significant factual and policy considerations
which, in other contexts (e.g., Albers,) have been regarded as deter-
minative of the public duty to pay just compensation for economic
loases caused by governmental activities.

It could be argued that the inherent uncertainty of the reason-

recognized a3 beneficial under some civcumstances may, under other circum-
stances, be subordinated to more important uses.’ Se¢ Tulare Irr. Dist. v.
Lindsay-Strathmors Irr. Dist, 3 Cal. 24 488, 45 P.2d 972 (1938); CAL WaATER
Cope § 108.

190 10 Cal App. 2d 460, 52 P.2d 583 (i35},

U
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able beneficial use criterion of compensable water rights has been
reduced at least partially by statutory provisions. The result in the
Aitken case, for example, apparently has been codified in somewhat
expanded form. Section 1245 of the California Water Code makes
every municipality that appropriates water from any watershed or its
tributaries fully liable to persons within the watershed area for “in-
jury, damage, destruction or decrease in value of [their] property,
business, trade, profession or occupation” caused by the appropriation.
The Joslin opinion, however, considered the quoted language as indi-
cating only a legislative intent to provide statuiory compensation in
those limited situations in which a constitutionally secured right to
just compensation already existed. In holding that the plaintifts'
business and occupational losses were not compensable under section
1245, the court reasoned that “since there was and is no [constitution~
ally cognizable] property right in the instant unreasonable use, there
has been no taking or damaging of property. Since by constitutional
fiat no property right exists, none is created by statutory provisions
intended to provide compensaiion for the deprivation of protectible
property interests.”" This view, which treats the statute as a useless
and redundant exercise of legislative power, wholly ignores clear
language in section 1245 suggesting that the legislature was not at-
tempting to formulate a rule of compensation enmeshed in technical
notions of whet is a constitutionally protectible property inierest, but
was seeking to protect against economic loss (i.e., “decrease in value™)
caused by water sppropriation to any previously established “business,
trade, profession or occupation” in the watershed. The Joslin sand
and gravel enterprise may not have been “property” in the constitu-
tional sense, but it is diffieult to understand why it was not a “busi-
ness” or "occupatmn" in the statutory sense.’ Moreover, the court in
Joslin ignored the possibility that section 1245 is simply another pro-
viso in the extensive array of statutory mandates requiring compen-
sation to be be paid for governmentally caused economic losses despite
the absence of a constitutional compulsion to do so.1%*

127 Joslin v. Marin Mun, Water Dist., 87 Cal. 24 132, 148, €20 P.24d 889, 898,
60 Cal. Rptr. 377, 386 (1967).

198 See Van Alstyne, Statutory Modification of Inverse Condemnation:
Deliberately Inflicted Imjury or Destruction, 20 Stax. L. Rev. 817, 630-32
(1968}, collecting and discussing numerous statutes. The most directly anal-
ogous statutory pattern of required compensation for economic Josses caused
by public improvements, absent constitutionsl compulsion to compensate, re-
lates to the reimbursement of costs incurred by private utility companiez in
relocating underground facilities and structures in order to make room for, or
accommodate, public projects {e.g., sewers, water mains, drainage facilities,
street improvements), See Van Alstyne, Government Tort Liability: A Public
Policy Prospectus, 10 U.CL.A L. Rev. 483, 501-02 (1963}, The constitutional
validity of statutory indemnification in such situations is, of course, well-
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It should be noted that other legisiation relsting to water re-
sources, from a practical viewpoint; may have an impact upon inverse
liability claims for interferences with water uses, although the nature
and extent of the impact cannot be evaluated on an abstract basis.
Claims of appropriative rights to surplus stream water, for example,
are now subject to an application-permit procedure made applicable
to all appropriators, including municipalities,"™ and designed to sllo-
cate such claims on “terms and conditions . . . {which] will best de-
velop, conserve, and utilize in the public interest the water sought to
.be appropriated.”?® The relativity ol water uses also has been given
partial definition by statutory declarations that “domestic use is the
highest use and irrigation is the next highest use of water,"™ together
with statutory preferences for appropristions by municipalities for
domestic consumption purposes®® TFinally, provision is made for
administrative adjudication of competing claims to water by the State

Whater Rights Board,*®? as well as for court referral of water rightl_ _

controversies to this agency.
Although the statutory framework appears to provn‘ie an orderly
basis for the determination of water rights, it leaves the determination

of compensahility for governmental “takings” or “damagings” of in-

terests in water in a state of uncertainty. The only explicit legislative

effort to deal with the problem has been nullified by the exceedingly
parrow interpretation of Water Code section 12456 announced by Jos-

lin. The “reasonableness” test {which Joslin indicates applies to all

competing water claims and not merely to disputes between appro-
priators and riparian users) is derived ultimately from the language of
article XIV, section 3 of the California Constitution ®* but this fact

settied. Dittus v. Cranston, 53 Cal. 24 284, 347 P24 6871, I Cal Rptr. 327 (1858).
SnulnSoutheanLmsCo.v Lumelu.ﬂ(:d. 2d TIa, mp.zdm
(1958).

19% CaL. Warea Cooe § 12562.5. - See gensrally id. §4 1300-1801.

200 Id, § 1233. See aleo id. §§ 10000-507, whers the “State Water Flan”
and "California Water Plan” provisions, under which the state has sssumed
a primary interest in the orderly and coordinated conservation, development,
and utilization of all waier rescurces in the state, has been coditied.

sl Id, §§ 106, 1254,

203 [d. §§ 108.5, 1400-34.. But 2e¢ id. §§ 10500, 11480-63 (“county oforizin
and “watershed of origin” preferences); Nots, State Water Development:
mmwcwmsmmwmnsﬂn L. Rxv. 439, 450-
55 (1960).

208 Car. Waren Coox §§ 2000-78 (references); id. il 2500-2864 (adminisira-
tive adjudication subject to court review).

soé Car. Comer. art. XIV, § 3 (1928), provides in part: “It iz hereby de-
chmdthatbmmu!themndiﬁoupmaﬂhﬁnﬂmsutathegamralwelm
reguires that the water resources of the State he put tn benstficial use to the
fullest extent of which they are cepoiie, and that the waste or unreasonable
use or unreasonable metho? of use of water be prevernted, and that the con-

L
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\, should not and does not preclude legislative clarification of the criteria

to be used by the courts in applying this test to specific circum-
stances.2®® Indeed, the Joslin decision itself relies heavily upon legis-
lative provisions which declare the predominant importance of domes-
tic water use in the socio-economic enviroument of California, as well
as the absence of such legisiative standards respecting send and gravel

" accretions, as support for its conclusion that the latter interest was not

2 reasonable and beneficial use as conirasted with the former. More
explicit and comprehengive legislative claritication, including possible
amendment of Water Code section 1245 in order to make its basic in-
tent indisputably clear, would seem: to be a desirable legislative ob-
jective.

The recognition of certain aspects of water rights as compenszable
“property” interesis has been accompanied in recent years by a grow-
ing body of law likewise giving effect to the landowner's compensable
interest in the purity of both water and air. Pollution, ordinarly
comprised of domestic and industrial wastes, and sometimes of silt,

often is attributable to governments] functions, such as the collection.

of waste matter in sanitary sewer systems for concentrated discharge
(ordinarily after some form of treatment) at a relatively few outlets,
or {in the case of silting) public construction projects conducted with-
out adequate erosion controls.®® Sewage disposal, in addition, some-

times produces pollution of the atmosphere by noxious odors which -
drastically impair the usability and value of property subjected there-

£, 507
Governmental liability for environmental poliution often has
been sustained on a tort theory of nuisance.®® California case law

serveijon of such waters is t0 be exercised with & view to the reasonable and
beneficial use thereof in the interest of the people and for the public welfare.
The right to water or to the vee or flow of water in or from any natural
stream or water course in this State is and shall be limited to such water as
shall be reasoncbly required for the beneficial use to be served, and such
right dees not and shall pot extend to the waste or unreasonable use or
unreasonable methed of use or upreasonable method. of diversion of water.
.7 {Emphasis added).

208 See id.: “This section ghall be self-executing, and the Legisliature
mey also enact laws in furtherance of the policy in this section contsined.”
Cf. Ven Alstyne, Statutory Modification of Inperse Condemnation: The Scope
of Legislative Power, 19 Stan. L. Rev. 727 (1967).

206 See generally Schwob, Pollution—A Growing Problem of a Growing
Nation, in U.S. Dee't or Acmrr., WiTea-—TA: YEAREGCK OF ASRICULTURE 836
(195%); Edelman, Federal Air and Water Control: The Application of the
Commerce Power to Abate Interstete and Intzastate Poliution, 33 Gzo. Wasn,
L. Rev. 10687 (1945), ’

ot E.g., Sewerage Dist. v. Bluck, 141 Ark. 550, 217 B.'W, 813 {1920); Ives-
ter v. Winston-Salem, 215 N.C, 1,1 S E.2d 88 (1839).

208 See Aninot, 40 ATLR.2d 1177 (1855) (sewage disposal planis); Annot.,
38 ALR2d 1265 (1954) (pollution of underground waters).
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has provided support for this approach in the past.?® However, it is
no longer entirely clear whether governmental nuisance liability will
be recognized in California in light of the legislative decision in 1963
- placing all governmental tort liability upon a statutory basis while
omitting to provide explicitly for liability on a nuisance theory.®®
Inverse condemnation appears to offer an acceptable alternate remedy
that would survive legislative disapproval®!' Before abrogation of
sovereign immunity from tort liability, the California cases recognized
nuisance liability as an exception to the general rule of tort immunity;
" but the exception was largely an evolutionary development rooted in
inverse condemnation liability for property damage.®?® To the extent
that nuisance and inverse liability overlap one ancther, the inverse
remedy still would be available in pollution cases '*

Elsewhere, public entities have been held iiable on inverse con-
demnation grounds in such diverse situations as sewage contamina-
tion of oyster beds? pollution of private water resources?® ocean
salt water intrusion upon agriculfural lands riparian to a river be-
cause of upstream diversion of fresh water " gilting of a private lake

209 See Hassell v. San Franciseo, 11 Cal. 2d 168, 78 P.2d 1021 (1938) ({in-
junction against msintenance of comfort station in public park on showing
that noisance would result); Adams v. Modesto, 131 Cal. 501, 63 P. 1083
(1801} {open sewer ditch nuiunce} Ingram v. Gridley, 100 Cal. App. 2d 8185,
224 P.2d 198 (1850) (sewage pollution of siveamn).

14 The legislative history of the Tort Claims Act of 1983 indicates a
deliberate legislative decision to preclude governmental tort liability for
damages on a common law huisance theory. See SrNaTe Cooi. oN X JU-
p¥czary, Rxrorr on 8. 42, Caz. S, Jour. 1887 (daily ed. Apr. 24, 1963), quoted
in A Van Awstrne, CaLrronnia Goverwwznr Torr Liasmrry 497-88 (Cal
Cont. Educ. Bar 1984). However, nuisance Hability is not purely a matter
of common law doctrine in California; it is codified. Cac. Cav. Conx §§ 3479,
3491, 3501. Arguably, therefore, nuisance lability may still obtain under the
last-cited provisions. Van Alstyne, Statutory Modification of Inverse Con-
demnation: The Secope of Legislative Power, 19 Stax. L. Rxv. 727, 40 n5
(1967).

‘311 See Van Alstyne, Modernizing Inverss Condemnation: A Legizlative
Prospectus, 8 Santa Crama Law. 1, 11 {108T).

212 ¥an Alstyne, A Study Relaling to Smreiml Immunily, in 5 Cas. Law
Reviston Conma's, Rzporma, Recostmownations & Stovms 228-30 (1963).

212 See County Samtation Dist. No. 2 v. Averill, 8 Cal App. 2d 556 47
P.2d 7868 (1935) (dictum); ¢f. Amhrmini v. Alisa]l Sanitary Dist, 154 Cal
App. 2d 720, 317 P.2d 33 (1987). :

214 Gibson v. Tampa, 135 Fla, 637, 185 So. 310 (1838).

T8 Game & Fish Comm'n v. Farmers Irr. Co., 149 Colo. 318, 428 P.24 562
{1967) (pollution by waters discharged from fish hatchery); Cunningham v.
Tieton, 80 Wash. 2d 434, 374 P.2d 375 (1082) (percolation from sewage lagoon
to underground wellz); Snavely v. Goldendale, 10 Wash. 2d 453, 117 P.2d 221
(1941) (sewage discharge into stream).

1% Early v. South Carclina Pub. Serv. Auth, 228 8.C. 392, 80 S E28 472
{1955); Rice Hope Plantation v. South leim Puh Serv. Auth., 218 8.C. 500,
50 S.E24 132 (1950).

)
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from erosion of an unstabilized highway embankment? and per-
.~ sigtent pollution of the atmesphere by noxious and offensive odors
. from a sewage disposal plant.?¥ Negligence or alternative findings
of fault are not regarded as essential to liability in these cases; regard-
less of the care with which the public improvement is operated, if it in
fact creates 2 condition that substantially damages property values,
the public entity must absorb the resuliing cost?® In addition, by
grounding these decisions upon the constitutional mandate to pay just
compensation, the courts have blocked municipal contentions that
liability should not attach to the perforrnance of essential “govern-
mental” functions, such as sewage disposal,™® or that lability should
not be recognized for governmental activities expressly authorized by
statute 3

The persistence of a nuisance rationzle at the heart of the inverse
condemnation decisions dealing with environmental pollution damage
introduces into the law of inverse Mahility the same vagaries, uncer-
tainties, and obscurities of decisional processes that piague ordinary
tort litigation pursued on a nuisance theory.??? In addition, it may
blur significant distinctions between the interests represented by pub-~
lic agencies and those which pertain to private persons. For example,
a comparison of public and private defendants may disclose substan-
tial differences of size, legal responsibility, territorial impact, fiseal
resotirces, and available practical aiternatives. Al these differences
should be considered in 2 rationsl balancing process, On the other
hand, the nuisance analogue does usefully direct attention to the
remedial resources inherent in the powers of equity to abate the source

217 Departinent of H'ways v. Cochrane, 387 SW.24 135 (Ky. App. 1965);
Kendall v. Department of H'ways, 168 So. 2d 840 (La. App, 1964), writ re-
fused, 247 La. 341, 170 Sc. 24 884 (1965).

s Clinard v, Kernersville, 215 N.C. 745, 3 S.E2d 267 (1938): Gray v.
High Point, 263 N.C. 756, 186 S.E. 911 (1932). ’

110 See, e.g., Clinard v. Kernersville, 217 N.C. 745, 3 S.E.2d 287 (1939);
Parsons v. Sioux Falls, 65 S.D. 145, 272 N.W. 288 (1637); ¢f Pheonix v. John-
son, 51 Ariz. 115, 75 P.2d 30 {1938). ’

230 See Brewster v. Forney, 223 S'W. 175 (Comm'n App. Tex. 1820) ; South-~
worth v. Seaitle, 145 Wagh. 138, 250 P. 28 {1927, .

221 See Parsons v. Sioux Falls, 85 8.0, 143, 272 MW, 280 {1837); Alivertl
v. Walla Walla, 162 Wash. 487, 208 P. 698 {1931}, cf. Ambrogini v. Alisal Sani-
tary Dist.. 154 Cal. App. 2d 720, 317 P.2d 33 (19567).

222 “There is perhaps no more impenetrsble jungle in the entire law than
that which surrounds the word ‘nuisance”’ It has meant all things to all
men, and has been applied indiscriminately to everything from an alarming
advertizement t¢c & cockroach baked in & pie. There is general agreement
that it is incapable of any exact or comprehensive definition. Few terms have
afforded so excellent an illustration of the familiar tendency of the courts
to seize upon a catchword as a substitute for mnalysis of a problem . . . " W.
Proasen, Tue Law or Torrs 502 {3d ed. 1864).
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of harm rather than merely award just compensation and thereby
confirm the permanence of the injury 1

D. Miscellaneous Physical Damage Cladms -
The factual setting of inverse lability claims is not complete

without at least brief attention to.a variety of other circumstances in

which physical injuries to property have been conceptualized as con-
stitutional “damagings.”

(1) Concussion and Vibration

Property damage caused by shock waves from blasting and other
activities has resulted in varying judicial views™ In jurisdictions
_ that recognize inverse Hability only for a “taking,” structural damage

as the result of vibrations from heavy egquipment (e.g., & pile driver)*™
or from shock waves caused by blasting, ™ ordinarily is held to be
noncompensable. Consistent with the widely recognized rule that in-
juries caused by blasting in a populated area are an occasion for abso-
lute tort liability,* however, California regards such injuries as an

513 See, e.0., Jones v. Sewer Improvement Dist.,, 118 Ark. 168, 177 S.W. 888
(1915); Lakeland v. State, 143 Fla. 761, 10’380.470 {1840} ; Briggson v. Viro-
qus, 264 Win. 47, 58 N.W.24 548 (1958). 'I'he]jm.itadlvaﬂnbmtr of remodies
other than damages, whers inverse takings or damagings have occurred, is

surveyed in Note, Eminent Domain-—Rights and Remedier of an Unéompen~

sated Landowner, 1962 Wasw. U.L.Q. 210. See also Horrell, Rights and Reme-
dies of Property Owners Not Procetded Against, 1956 1. Tour. L.F. 113,

32¢ In private tort iaw, a division of authority exists as to whether such
dumage is actionable without fault. Annot, 20 ALR.2d 1372 (1951); see
noies 227 and 232 and accompanying text infra for the California position.

228 State ex rel. Fejes v. Akron, 5 Ohio St. 2d 47, 213 N.E24 363 (1988).
This reeult is also reached in some “damaging” sates by narrow construction.
See, .g.. Kloin v, Department of H'waye, 175 So. 24 464 (La. App. 1985), writ
refused, 248 La. 380, 178 So. 2d 858 {1985 (collapse of roof dus to vibration
from pile drivers held noncompetsable since not sn intentional or purposeful
inflicton of damage); Beck v. Boh Bros. Constr. Co,, 12 So. 22 765 (La. App.
1954) (similar).

338 Bartholomae Corp. v. Uniled States, 252 F.2d 718 (8th Cir. 1903)
{stomie test detonations); Sulliven v. Commonwealth, 355 Mass. 618, 142
N.E2d 347 (1957) (non-negligant blasting during sqguaduct tunnel project);
Crisafi v. Cleveland, 188 Ohio St. 137, 168 N.E2d 370 (1950} (single blast
during park improvement project}. Some of the holdings of noncompensa-
bility for blast and vibration damage appear to be based on the view that the
resulting injuries were de minimis. See, e.9., Moeller v. Multnomah County,
218 Ore. 413, 348 P.2d 813 (1959); of. Louden v. Cincionati, 80 Ohio St. 144,

106 N.E. 970 {1914) (severe and prolonged blast and vlbration dmle may

amount to a “teking”}.
217 Colton v. Onderdonk, 68 Cal. 153, 10 P. 395 (1888); Smith v. Lock-

heed Propulsion Co., 247 Cal. App. 2d 774, 56 Cal. Rptr. 128 (1987); Balding
v. D.B. Stutsman, Inc, 248 Cal. App. 2d B5S, 54 Cal. Rptr. 717 (1966).

J
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inversely compensable “damaging” of property regardless of the care

~ or the negligence of the public entity in causing them.®® Moreover,

the California decisions have rejected efforts to limit striet liability to
damages from blast-projected missiies3® ruling that the plaintiff’s
right to recovery does not turn on whether the damage was caused by
atmospheric concussion, vibration of the soil, or throwing of debris,
but upon the extrahazardous nature of the defendant's activities3
The same conclusions have been reached with respect to subterranean
damage caused by the vibration of a large rocket motor undergoing
testing 2

The rationale of strict inverse liability for concussion and vibra-
tion damage caused by blasting or sirnilar activities has recognized
limits; thus, California requires a showing of negligence as a basis of
liability where the blasting occurred in a remote or unpopulated
area.®? Activities of this type undertaken in a residential area are
deemed to create a risk of substantial harm which cannot be elim-
inated entirely even by the use of utmnost care. Thus, the policieg of
negligence deterrence and lose distribution support a rule imposing
strict Hability upon the enierprise which exposes property owners to
that risk and which is ordinarily in a position best able to absorb the
loss. 2 In remote and unsettled areas, however, the risk is minimired

278 Loy Angeles County Flood Control Dist. v. Southern Cal. Bldg. & Loan
Asg'n, 188 Cal. App. 2d 850, 16 Cal. Rptr. 511 {1881) {vibration damage from
pile driver), Cases in other “damaging” states wre in substantial agreement.
See, e.g., Richmond County v. Willlams, 190 Ga. App. 8§70, 137 SE2d 343
(1964) - (physical damage from pile driver vibration held compensable, while

“annoyance from dust, fumes and noise held noncompensable); Muskogee v,

Hancock, 58 Okls. 1, 158 P. 622 (1016) {(concussion damage from blasting
during sewer construction}; Knoxville v. Peebles, 19 Tenn. App. 340, 87 SW.
24 1022 {1935} (vibration and concusgon damage from blasting).

220 Inverse liability for damage caused by rocks and debris thrown upon
private property by consiruction blasting iz generally recognized. See, eg.,
Jettersen County v. Bischoff, 238 Ky. 176, 37T SW. 2d 2% (1931); Adems v..
Sengel, 177°Ky. 535, 197 S.W. 874 (1017). .

356 See MceGrath v. Basich Bros. Constr. Co, 7 Cal. App. 2d 572, 46 P.2d
ga1 (1935); McKenna v. Pacific Elec. Ry., 104 Cal. App. 538, 288 P. 445 (1830);
accord, Whneman Hotel Corp. v. Elliott & Watrous Eng'r Co 137 Conn. 562,
79 A2d 591 (1951).

#31 Smith v. Lockheed Propulsion Co., 247 Cal. App. 2d 774, 58 Cal. Rptr.
128 (1887) (loss of underground water supply due o subterranesn vibration
and earth shifting caused by test of rocket engine of unusual power and.
size}. Where inverse Hability is limitéd to a “taking”, however, contrary re-
sults have been reached. See, .., Leavell v. United States, 234 F Supp. T34
(ED.S.C. 1984) (Jet engine test),

282 See Alonso v. Hills, $5 Cal. App. 24 778, 214 P.2d 50 (1950); ¢f. Hough-
ton v. Loma Prieta Lumber Co., 152 Cal, 500, 93 P. §2 (1807} (personsl in-
juries from blasting in unpopulated area); Wilson v. Rencho Sespe, 207 Cal
App. 2d 10, 24 Cal. Rptr. 208 (1982) (fire caused by blasting in remote area).

%23 The striet liability rule, however, has been strongly criticized as in-
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by environmental conditions. The social utility of property develop-
ment overrides the relatively slight risk of damage and justifies the:
withholding of liability unless fault is established**® This dual
rationale incorporates a rough balancing technique of limited scope
that could well achieve equitable results, as well as predictability, in
.allocating losses from blasting and like conduct by private individ-
uals.®* The cases, however, indicate a judicial disposition to apply
the same rules that govern private activities to the solution of inverse
liability claims against publie entities, without taking into account the
significant differences between private and public undertakings that
may alter the balance of interests, %4

(2} [Escaping Fire and Chemicals

Claims againat public entities for negligently permitting fire to
escape from the control of public employees and damage nearby prop-
erty are deemed to be grounded upon tort theory in California
Until recently, such claims ordinarfly have withersd on the vine of
sovereign immunity.?® However, while the courts generally have
refused to regard escaping fire as a basis for inverse liability when
only mere negligence is involved, ™ it is clear that in e proper case
the inverse remedy would be fully applicable. For example, it has
been held that a public rubbish disposal dump operated pursuant to a
plan that deliberately keeps fire burning to consums trash deposited

consistent with a rational balancing of the competing interests in the light
of modern technology. See, &0, Reynolds v. W. H. BEinman Co, 145 Me.
343, 75 A3d 502 {1950); Smith, Liability for Damage to Land by Blasting

(pts. 1-2), 33 Hamv. L. Rev. 642, 667 (1920).

;. %4 See Berg v. Reacticn Motors Div, 37 NI 398, 181 A23 487 (1962),
cited in Smith v. Lockhesed Propulsion Co., 247 Cal. App. 24 774, 785-88, 56
Cal. Rpir. 128, 137-38 {1087); RzsTaToMxwe or Towrs § 520 (1938},

_ %80 See Smith v. Lockheed Propulsion Co., 247 Cal. App. 2d 774, 768, 56
Cal. Rptr. 128, 198 {1987),

e CJ. Los Angeles County Flood Control Dist. v. Southern Cal. Bldg. &
Loan Ass'n, 188 Cal. App. 2d 350, 10 Cal. Rptr, 811 (1961). But see Pumphrey
‘¥, J. A. Jones Constr..Co., 250 Towa 559, 4 N.W.2d 737 (1958}, where no lia-
"bility was incurred for concussion dmmage caused by non-negligent blesting
by & govermment waterway project contracter under government supervision
and in accordance with government-approved plans. - ’

‘387 See Miller v, mmw,mmu.mr 108 {1929); Hanson v. Los
Angeles, 83 Cal. App. 2d 428, 147 P.24 108 (1944).

218 See Miller v. Palo Alto, 208 Cal. 74, 280 P. 108 (1929); Hanson v. Los
Angeles, 63 Cal. App. 2d 428, 147 P34 109 (1944),

3% See Miller v, Palo Alto, 208 Cal. 74, 280 P. 108 (1929), in which the
inverse condmntﬁoa theory wat held inspplicable where the complaint &l
leged a single act of nagligence that permitted escape of fire from the city
dump. See aleo McNeil v. Montague, 124 Cal. App. 24 328, 288 P.2d 487 (1054);
Western Assuranes Co. v, Surmmta&&m.loaqu.lnnnlmgemst. T2 CnL
App, 88, 237 P. 59 (1028}, '
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-therein can expose the public entity to statutory te.t liability for .

intentionally maintaining & dangerous condition of public property.2«©
The deliberate adoption of such a plan, however, also clearly supports
inverse condemnation lisbility where damage results®* Fault, in the
form of an inherently defective plen involving the use of fire for a
public purpose, is the concepiual basis of this application of the just
compensation clause. The water seepage cases, which typically imnpose
inverse liability without fault, are regarded as distinguishable,#*
Water seeping from an irrigation ditch creates a relatively permanent
condition reducing the utility of the affected land as a direct conse-
quence of the functioning {“public use') of the ditch; fire escaping
from control of public employees, however, does not produce such

“direci” consequences uniess the plan of use itself inciudes the risk of

its escape as an inherent feature of ihe pro]ect tunctioning as con-
ceived ®¢
Judiecial d:sposmon of inverse fiability claims resulting from the

drifting of chemical sprays employed for such public objectives as

weed or insect control fellows the same approach as the escaping fire
cases. Mere routine negligence will not support inverse liability 4

but & deliberately adopted plan of use that includes the prospect of -

property damage as a necessary consequence of the application of
chemiicals is recognized as actionable.® It should be mentioned, how-

24¢ Osbhorn v. Whittier, 103 Cal. App. 24 809, 230 P24 132 (1951). See
also Plttam v. Riverside, 128 Cal. App. 57, 18 P.2d 768 (1033} {dictum).

41 See Bauer v. Ventura County, 45 Cel. 2d 276, 284-85, 280 P2d 1, 7
{1859), expressly dirtinguishing Miller, McNeil and Wertern Assurance Co,
as instences of sscaping a3 a result of 8 single act of negligence in routine

operations, and sustaining the gufficiency of a complaint for inverse con-

demnation (for flood damage) based on an inherently defective plan of
consiruction and maintensnce of a governmental project. See text accom-
panying notes 38-43 supra. This distinetion was aiso noted in Western Assur-

ance Co. v. Sarramento & San Josguin Drainage Dist., 72 Cal. App. 68, 77, 237
P. 59, 83 (1925), where the court observed that inverse Hability would obtain

it the work that caused the fire had been done “in accordance with specitic
directions of . . . plans and specifications” approved by the district and the
damage had resulted “necessarily and directly” thevetrom,

241 See McNelil ¥. Montague, 124 Cal. App. 2d 236, 208 P.2d 497 {1954)

342 See note 241 suprg. _

240 Neff v, Imperial Irr. Dist., 142 Cal. App. 2d 755, 208 P.24 359 (1088);
St Francis Drainage Dist v. Austin, 227 Ark. 187, 206 S.W.2d 668 {1038);
Dalias County Flood Controt Dist. v. Benson, 157 Tex. 817, 308 8.W.2d 350

apsty.
246 See St Francis Drainage Dist, v. Austin, 227 Ark 187, 208 8.W.2d 888

| {1958 {dictum); Dalles County Flood Control Dist. v. Benson, 157 Tex. 817,

308 S.W.2d4 350 (1857) (dictwm): ¢f. Bauer v. Ventura County, 45 Cal, 24 278,
2689 P.2d 1 (1985);.Cope v. Live Stock Sanitary Bd., 178 Bo. 667 (La. App. 1937T)
{death of miule by ingestion of arsenic solution during antl-tick dipping op~
eration). '
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ever, that the trend of the private law cases involving damage from
chemical sprays appears to be toward imposition of strict. liability. 3
The tendency of the courts to employ private law analogies in inverse
liability cases suggests that the latter decisions may follow suit.

The escaping fire and chemical drift cases further illustrate the
overlap of tort and inverse remedies against public entities in Califor-
nia. Under current statutory law, however, the overlap is of litile
importance because ah injured property owner today appesrs to have
fully adequate remedial weapons in tort litigation with respect to both
escaping fire®" and chemical drift.** There may be some procedural
advantages, however, in pursuing the inverse remedy in certain situa-

248 See Note, Crop Dusting: Two Theorier of Liability?, 19 Hasroves 1.J,

476 (1968). Technical deta cited in this note suggest thai substantisl drift

from chemical applications is un inherent risk of dusting and spraying opera-
tions notwithatanding use of reasonable care.

24! The former doctrine of soversign immminity has been supplantsd by -

& statutory rule making public entities lsbie, except where otherwise pro-
vided by statute, for the tortious acts and omissions of their employees. Cau.
Gov'r Coox § 815.2. Although there ia x specific statutory imumunity for “any
injury caused in fighting fires,” CaL. Gov'y Coos § 850.4, this immunity would
not preclude governments! tort lability for negligently permitling a fire
started or sttended by public smployees to escape. There are four theoriea
that are available to suppiant immunity. First, negligently permitting the
fire to escape is probably not within the purview of the immunity for “fHght-
ing fires,” A, VAN ArsTYNE, CALIroRNIA GoveRNMenT Tort Liasnirr § 7.28
{Cal Cont. Educ. Bar ed. 1084). Secondly, thers iz an express statutory: liabil-

liability for negligently or willtully permitting a fire to escape. Cal. HearTn & -

Barxry Cove § 13007. ‘This section, although &ramed in general terms, appliss
to public entities and their employees, Flournoy v. State, 57 Cal. 497, 310 P.24
381, 20 Cal. Rptr. 627 (1962). This section aupersedes (that is, “otherwise pro-
vides") the immunity provisions of the Governmant Code. Car. Gov'r Conx
§ 815 {introductory exception); A. VAN ArsryNx, supra §§ 5.11, 5.28. Thirdly,
negligently or deliberately permitting a fire under the control of a public em-
ployee to escape appears to constitute a failure to exerciss remsonable dili-
gence to discharge s mandatory duty impossd by statute., Car. Hzarre &
Sarery Cope § 13000; Car. Pus. Resources Cook § 4422, This is « basis of
governmental liability under Car. Gov'r Coox § 8158, Fourthly, escaping
" fire would, in some cases, be actionable as a dengerous condition of public

property. Osborn v. Whittier, 103 Cal. App. 2d @09, 230 P.Ad 132 (1951); Car.

Gov'r Cops § 835,

#48 Although governmental use of dangerous chemicals for pest control
purposes is expressly suthorized by statute, Car. Ackzc. Conx §§ 14002, 14063,

14093, such authorizetion does not relieve the user from Uability for property
dumage caused thereby. Id. §§ 14008, 14034 Moreover, use of pesticides in
such & manner az to cause “sny substantial drift” is a misdemeancr, the
commission of which appeara to be an actionable tort. Id. §§ @, 12872; Note,
Crop Dusting: Two Theories of Liability?, 19 Hasrmies L.J. 478, 488-37 {1968).
However, the spplicability of the Agricultursl Code provisions to govern-
mentsl antities, and thelr interrelationship to the Tort Claims Act of 1083,
are in need of clarification. See note 330 infra.

L
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tions. 3¢
{3) Privileged Entry Upon Private Property

In the course of performing their duties, public officers often have
need, and commonly are authorized by statute, to enter private prop-
erty to make inspections and surveys, abate public nuisances, and per-
form other governmental functions.*® These official entries and
other related activities on private property, if restricted to reascnable
performance of public duties, are privileged and do not constitute &
basis of personal tort liability of the public officer! If, however,
the privilege is abused by the commission of a tortious act in the course
of the entry, the common law regards the officer as personally liable -
ab initio for both the original trespass and all resulting injuries?s®
The Tort Claims Act of 1963 rejects the ab initio approach, but does
recognize liability of both the public entity and its employee for tort-
ious injuries inflicted by the latter dunng an otherwise privileged
entry.

e Actions to impose statutory tort liability for a dangerous condition of
public property, note 147 supra, sre subject to certain defenses not available
in inverse condemnation. See, e.g., Can. Gov'r Coox §§ 238.2, 835.4 (lack of
notice and reasonableness of entity's actions after notice). See also id. § 8308
{immunity for injury resulting from defective plan or deslgn where not
wholly unreasonable at time of adoption); Note, Soversign Liability for De-
fective o Dungercur Plan or Denw—-Cnliform Governmmt Code Section
530.5, 19 Hasrings L.J. 584 (1968).

e See, g, Car. Coor Cr1v. Proc. § 1242 {(surveys of land required for
putilic use); Cav. Heart & Sarsry Copz § 2270{f) (investigations and nui-
sance abiternent work by mosguito abatement district); Can. Warse Coox §
2226 (surveys for irrigation district purposes}. For a comprehensive list of
citatlons, see Van Alstyne, A Study Relating to Sovereign Immunity, in §
Car. L. Rrvimion Comm'w, Rrroxts, RrcoMMEINDATIONS & Srvomse 110-19
{1963). Entries into private buildings, uniess conzent is given by the owner,
must be qupported by s vaiid search warrant See v. Seattle, 387 U5, 541
(1867); Camara v. Municipal Ceurt, 287 U.S. 523 (1987). Under the cited
decigions, however, the warrant m&y authorize an “area inspection,” and need
not be particularized to individusal structures. )

31 Giscona v. United States, 257 P.24 450 {5th Cir. 1858); Onick v. Long,
154 Cal. App. 2d 341, 318 P.2d 427 {1887); Commonweslth v. Carr, 312 Ky.
399, 227 S.W.2d 904 (1050); Johnson v. Steele County, 340 Minn. 154, 80 N.W.2d

_ 82 (1939); 1 F. Harepn & ¥. Jamzs, Tae Law or Towrs § 1.20, at 56-57 {1966);

RESTATREMENT or ‘Towrs § 211 (1934),

e ResTaTEnManNT or ToRTS § 214 (1934), har spparently been approved a8
the California rule, Onick v. Long, 154 Cal. App. 3d 381, 318 P.2d 427 (1957);
Reichhold v. Sommarstrom Inv. Co, 835 Cal App. 2d 173, 280 P. 502 (1927). .
See also Heinze v. Murphy, 180 Md. 423, 24 A.2d 917 {1942); 1 F. Hasper & F. -
James, Trx Law or Torrs § 1.21, at B8-58 (1958).

352 The California Tort Claims Act of 1583 declares public entities and
public empioyees Immune from tort liabillty for authorized official entries
upon private property, but this immunity does not extend to injuries caused
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Freedom from trespgss liability, however, does not absolve the
public entity from inverse condemnation liability. For example, al-
though a public entity may be privileged to enter and remove obstruc-
tions fromn drainage channels running through private property as a
means of promoting flood protection, damage sustained by adjoining
private property as a result of the work performed {e.g., piling of rock
and debris on channel hanks) is compensable.®* Similarly, a public
entity acts fully within its rights in undertaking tc install storm
drains within an easernent traversing private land, until its operations
substantially obstruct normal use of the land in ways not shown to be
esgential to the performance of the work. 5 '

The fact that the entry is pursuant to statutory authority does
not alter the result. Statutory authorizations for official entries
upon private lands generally are held to be valid on their face? since
the courts feel constrained to assume that the contemplated interfer-
ence with private property rights ordinarily will be slight in extent,
temporary in duration, and de minimis in amount. As the leading
California case of Jacobsen v. Superior Court®? declares, the privilege
of entry for official purposes is available only for “such innocuous
entry and superficial examination . . . as would not in the nature of
things seriously impinge upon or impair the rights of the owner to the
use and enjoyment of his property.’2*® Minor and trivial injuries, in
effect, are noncompensakle; the public purpose to be served by the

entry requires subordination of private property rights to this limited

by the employee's “own negligent or wrongful act or omission” Car. Gov'r
Cova § B21.8; mA.VwAumCumeme
§ 5.82 (Cal. Cont. Educ. Bar ed. 1964}, :
© s8¢ Frusiuck v. Fairiax, 211 Cal. App. zam.umnpn 357 (1943);
Bernard v. State, 127 So. 2d 714 (La. 1981). See alzo Podesta v. Lindesn Irr,
Dist., 141 Cal. App. 24 38, 298 P.2d 401 (1956), where the burdening of a
servitude for druinsge by widening and despening & normally dry watercourse
traversing a private ranch, thereby preventing its use for agricultural pur-
poses, was held compensable.

s8¢ There are many exemples of actionable interferences. Helmann v,
Loe Angeles, 30 Cal 2d 748; 185 P.2d 507 (1947) (substantial temporary inter-
ference with access to adjoining property by storage of construction mate-
rials and erection of sheds upon and in front of pleintiff's land); O'Dea V.
San Mateo County, 139 Cal. App. 2d €08, 204 P.2d 171 (1958) (obstruction of
mhumrowrmmomhsbynoﬁngdninagepipuonmentwhﬂe
sweiting underground installation).

236 Irvine v, Citrus Pest Dist. No. 2, 62 Cal. App. 24 378, 146 P2d 857

{1944) ; Contra Costa County v. Cowsll Portland Cement Co., 128 Cal. App. 287,
14 P24 806 {1932) (by implication}; see Annot., 20 ALR. 1409 (1924).

287 192 Cal. 310, 219 P. 36 (1623).

zod Id, at 328, 218 P. st 891, See also Dency v. Alabumn!'nrer(:o.. 198

Aln 504, 78 So. 901 ¢i818); 1 P. Nicnors, Eapwxnt Domarn § 6.11, at 379-83 -

(rev. 3 ed. 1983),

W,

B
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extent, at least.®®®

The threatened entry that the owner was secking fo prevent in
Jacobsen contemplated the occupation of paris of the owner's ranch
for two months by municipal water district employees, and the use of
power machinery to make test borings and excavations to determine.
the suitability of the premises for use as a pessible water reservoir,
Recognizing that the resulting damages could not be & basis of tort
lighility, absent negligence, wantonness, or malice, the supreme court
nevertheless concluded that they would constitute s compensable
damaging of the owner's right to possession and enjoyment of his
property. The district's argument of necessity was rejected. The fact
that extensive soil testing, to depths up to 150 feet, was deemed essen-
tial to an intelligent evaluation of the suitability of the site for reser-
voir purposes—a determination that necessarily must precede any de-
cision to institute condemmation proceedings—was held insufficient to
justify an uncompensated interference of this magnitude with private
property. ¥ .

The specific holding in the Jacobsen case has been obviated by a
special statutory procedure, enacted in 1959, as section 12425 of the
Code of Civil Procedure, Public entities with power to condemn land
for reservoir purposes asre authorized to petition the superior court
for an order permitting an exploratory survey of private lands to
determine their suitability for reservoir use, when the owner’s consent
cannot be obtained by agreement. The order, however, must be con-
ditioned upon the deposit with the court of cash security, in an amount
fixed by the court, sufficient to compensate the owner for damage
resulting from the entry, survey, and exploration, plus costs and at-
torneys fees incurred by the owner.

While section 1242.5 'is limited to reservoir site investigations,
other types of privileged official entries may also cause substantial
private detriment.®®* But, as discussed below, this provision con-
stitutes a useful starting point for gemeralized legislative treatment
of the problem of damage fram privileged official entries upon private
property.

269 See Heimann v. Los Angeles, 30 Cal. 24 748, 188 P.2d 597 (1947) (no

invergs rmvery for personal discomfort or annoyance or for insubstantial

interferences with property); ¢f. People ex rel Depariment of Pub, ‘Works
v. Ayon, 54 Cal. 2d 217, 352 P.2d 519, 8 Cal. Hptr, 151 (1980) (sembie),

. 280 Gpe Omorato- Bros. v. Mamachusettsr Turnpike Auth., 336 Masa. B4,
142 N.E2d 389 (1957) (highway route muirvey); Wood v. Mississippt Power
Co., 245 Miss. 103, 140 So. 2d 548 (1082) (utility line route survey); Vreeland
v. Forest Park Reser. Comm'n, 82 N.J. BEg. 540, 87 A. 438 (Ct of Err. and
App. 1813) {fire prevention); Litchfield v. Bond, 188 N.¥. 68, 78 N.E. 718
{1008) (county boundary survey); Rhyne v. Mount Holly, 251 N.C. 521, 112
S.E.2d 40 (1960) (weed abatement work}; cases cited in potes 25445 supra.
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'(4) Physical Occupation or Destruction by Mistake

It is well settied that, absent an overriding emergency, the inten-
tlonal seizure or destruction of private property by a governmental
entity acting in furtherance of itz statutory powers subjects it to in-
verse condemnation liability.* De facto appropriations of this type,

however, often represent an erronecus exercise of governmental

power based upon a negligent, or otherwise mistaken, assumption that

the government owns the property taken. In such cases, the view that -

the entity's actions are merely tortious (and thus nonactionable as
against the immune sovereign) genmerally has been rejected where
the dispossession is a permanent one to which a public use has at-
tached ™ For example, inverse liability obtains where the entity
constructs public improvements upon private land which its project
otficers negligently assume has been acquired for that purpose?® The
same result has been reached where the mistake was purely cne of
law, in that the officers atted in the misteken bellef that under pend-
ing condemnation proceedings an immediate entry was authorized. ™
Destruction of buildings and other improvements on a private ranch
by naval persopnel engaged in aerial gunnery and bombing practice,
in the erroneous belief that the ranch was included within a naval
gunnery range, has also been held a compensable taking. 3

Although the cited cases appear to be analogous to private tres-
pass actions™* significant differences may be noted. Although the

91 Sex Dugen v. Rank, 372 US, 808 (1963); 2 P. Nicwors, Exawent Do-
MAIN § 8.21, at 308 (rev. ed. 1983); Van Alstyne, Statutory Modifcation of
Inverse Condemnation: Delibsrctely Inflicted Injury or Destruction, 30 Srar,
L. Rv. 617 (1088) {emergenty exception). Ses also Woflord Heights Ass'n
v, Earn County, 219 Cal. App. 24 34, 32 Cal Rpir. 270 (1943) (unintentiossl
but foreseesble damage held compenssble).

82 See, e9., Eyberabide v, United States, 345 F.2d 585 (Ct. CL 1905);
Depu‘unem of H'ways v. Glabarne, 301 S.W.2a 714 (Ky. 1905).

363 Napa v. Nevoni, 56 Cal. App. 2d 288, 132 P.24 588 (1942) {water pipe-
line 1aid in plaintiffs land under mistaken belief that easement had been
scguired); Department of H'ways v, Gisborne, 31 SW.2d 714 (Ky. 1945)
{(contracter in geod falth reliance proceeded with improvement work on land
which highway engineer mistakenly staked out); cf. Road Dep't v. Cuyahoga
‘Wrecking Co., 171 Bo. 2d 50 (Fla. App. 1843) (highway contractor remowved
building from land not yet condemned, apparently by mistake).

244 Bridges v. Alasks Housing Auth., 376 P.2d 806 (Alms. 1962) {owner
awardsd valiue of bullding, attorneys fees, and damages for mental anguish
when private structure destroyed). See aleo R.J. Widen Co. v. United States,
357 F2d 888 (Ct. CL 1068} {United States Corps of Engineers mistakenly

commenced fliod control work under joint federal-state project three months -

before state, pursaant to agreement, “took” the property by condemauation).
208 Pyherablde v. United States, 345 F.2d 565 (Ct. Cl. 1948),
208 Compare Naps v. Navoni, 56 Cel. App. 2d 289, 139 P.2d 588 (1942)

\J
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public trespass may be capable of being discontinued, the injured
party does not have the option, ordinarily aper to private litigants, to
seek recovery for past damages together with specific removat of the -
offending structure or condition.®” Where a public use has inter-
vened, the courts ordinarily refuse to enjoin continuance of the in-
vagion, and relegate the plaintiff instead to recovery of compensation
for whatever property damage inflicted, both pest and future®® In
addition, the plaintitfs in factually similar private tort litigation may
recover not only for property damage but also for personal discomfort
and annoyance caused by the trespassoery invasion,™* while these
elements of damage generally are excluded from the purview of in-
verse condemnation.*™ The overlap of the tort and inverse remedies
under present California law is thus somewhat less than complete
duplication.™?

OI. Conclusions and Recommendations: ‘BukAmlm
Approach to Inverse Liability - :

" The foregoing review of California inverse condemnation law. as
applied to claims based on unintentional darnaging of private prop-

(inverse condemnation) with Slater v. Shell Cil Co.,, 58 Cal. App. 2d 864, 137
P24 713 (1948) (treapass). .
11 Of, Spaulding v. Cameron. 38 Cal. 2d 265, 230 P.24 625 (1052). Ses:.
genercily Kornoff v. Kingsburg Cotton 0Oll Co., 45 Cal. 2d 268, 288 P.ad 807
{1955); Slater v. Shell Gil Co, 58 Cal. App. 2d 884, 137 P.2d 713 (1943);

ResrarsmeEnt (Szcont) or Tosrs § 161, canment b (19085). The option is

ordinarily denied, however, when the offending structure is» maintained as a -
necessary part of a public utility operation. Thompson v. Llinois Central R.R., -
191 Towa 35, 179 N.W. 191 (1920); McCormick, Damages for Anficipated Injury ..
to Land, 87 Hawv, L. Rev. 574, 584-85 (1624).

280 Frustuck v. Peirfax, 212 Cal. App. 2d 345, 28 Cal Rptr. 357 (1963); cf.
Loma Portal Clvie Club v. American Alrlines, Inc, 81 Cal. 24 683, 384 P2d

§48, 39 Cal. Rptr. 708 (1964) (denial of injunction to prevent excessive jet =~ -

aireraft noise by commercial planes landing and iaking off at public airport
held proper in view of public interest in continuation of air transportation).

v Komnoff v. Klnllburg Cotton Ol Co, 45'{::} 2d 268, 288 P.2d 507
(1065).

110 See Prople er rel. Dep't of Pub. Works v. Ayon, 54 Cal, 24 217, 352
P.2d 512 % Cal. Rptr, 151 (1960); Hairoann v. Los Angeles, 36 Cal, 2d m 185
P2d 307 (1%47); Brandenbury v, Los Angeles County Flood Control Dist, 45
Cal. App: 2d 308, 114 P.2d 14 (1841). Contra, Bridges v. Alaska Houaing Auth.,
375 P.2d 666 {Alas. 1082).

211 Although common law governmentsl immunity s no longer s ﬂetenu
to treapass ax 8 remedy sgsinat California public entities for mistaken occu-
pation or destruction of private property, relief in tort may not aiways be
available in Hght of the special defenses inciluded in the California Tort
Claims Act of 1963, See, ¢.g, Car, Gov'r Coox §§ 820.2 {discretionary conduct),
820.4 (non-negligent en!oraement of law), 8218 (trespass wﬂhm express or
implied authority).
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erty, discloses three major areas of difticulty discussed below to which

legisiative reform afforts should be dxre«:ted.

AL Chriﬂuﬁono!theﬂmsoflnvmembﬂuy

One of the most striking features of California decisional law is
the dual approach to inverse liability. In some types of cases (e.g.,

landslide, water seepage, stream diversion, concussion), present rules -

appear to impose inverse lisbility without regard for fault; in others

(e.g., drainage obstruction, flood control, poilution) an element of - -

fault is required to be pleaded and proved by the claimant. The con-

fusion produced by this judicial ambivalence has been compounded, - -

in part, by an understandable tendency of counsel to pursue the “safe”
course of action. Faced by appellete dicta to the effect that an inverse
liability claimant canpot recover against a public entity without the
pleading and proving of a claim sctionable against a-private person
under analogous circumastances,*? plaintiffs’ lawyers often have pro-

ceeded, it secrns, on the erroneous assumption, readily accepted by

defense counsel and thus by the court, that a showing of fault was
indispensable to success, Appellate opinions in such cases, after trial,

briefing, argument, and decision predicated upon that assumption, do

little to dispel the theoretical ¢leavage’* Only occasionally have
reported opinions explicitly noted, ordinarily without attempting to
. reconcile, the interchangeability of the “fault" and "“no fault”
approaches to inverse llability.¥™ Even the recent Albers decisionm,
which at lesst set the record straight by revitalizing the position that
inverge liability may be imposed without fault, did not undertake a
thorough canvass of the law, but rather left many doctrinal enda
dangling. Uniform statutory standards for invocation of inverse con-
démnation responsibility thus would be a significant improvement in
California law, both as an aid to predictability and counseling of
daimanhanduamﬂdetointemgentphanmgotpublﬁ:improve-
ment projacts, -

It already has been suggasted above that the concept of fault as a

‘busis of iiverse liability includes & broad range of liability-producing
mnndmninImthat,inimﬁvidnalmmmtmquimdtobe

172 See, 2.g., Archer v. Los Angeles, 19 Cal. 2d 19,24, 119 PAd L, 4 {1841),
Ftatements to this effect in Archer and other cases were characterized as
dicta in Albers v. Los Angeies County, 62 Cal. 24 250, 3931’3:1 129,43(:&1.
Rptr. 89 (1065).

3713 See, 2.0, Bauer v, Ventura County, 45 Cal 34 276, m P.2d 1 (198%);
Ward Concrete Co. v, Mmmunoodmnmlmst 14 Cab App.
2d 840, 309 Pid 548 (10573,

1T+ Seg, e.9., Granone v. Loe Angeles County, 231 Cal. App. 2d 629, 42 Cal,
Hptr. 34 {1985); Backley v. Reclamation Bd., 205 Cal App. 24 734, 23 Cal
Hptr. 428 {196%).

e’
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identified with precision, provided the operative facts are located
within the extremes’* If private property iz damaged by the con-
struction of a public improvement, the cases relate that “the state or
its agency must compensate the owner thereforé . .. whether the
damage was intentional or the result of negligence on the part of the
governmental agency."** In this typical pre-Albers statement, the
kind of fault becomes immuaterial, but fault is assumed to be essential.
Yet the case?™ cited in principal suppurt of the quoted statement is
also the chief authority relied upon in Aldbers to sustain lability
without fault. Reconciliation of the seeming inconsistency, it is be-
lieved, is pussible in & manner consistent with acceptable policy con-
siderations. '

Each of the variant kinds of fault that are recognized as & po-
tential basis for inverse Hability includes the fundamentsl notion that
the public entity, by adopting and implementing a plan of improve-
ment or operation, either negligently or deliberately exposed private
property to & risk of substantial but unnecessary loss. Negligence in
this context often appears to be an after-the-fact explanation, couched

in familiar tort terminology, of what originally amounted to the -

deliberate taking of a calculated risk*® Foreseeable damage is not
necesshrily inevitable damage. Plan or design characteristics that in-
corporate the probability of property damage under predictable cir-
cumstances may later be judicially described as “negligently” drawn;
yet, mthamiglnﬂplmingmthephnordaignwlthmkmwn'

“'Seetutaompmm:notusn-ﬂum
¢ Clament v. Reclamation Bd., 35 Cal. MMHI.MP m.m..
{1950). See also Younghlood v. Los Angeles County Flood Comirol Dist, 58
Cal. 24 503, 304 P24 840, 15 Cal. Rptr. B4 (1081).

31T Reardon v. San Francisco, 80 Cal. 402, 8 P. 317 (1383).

519 See Smith v. Los Angeles, 85 Cal. App. 3d 563, 578, 158 P.ad 69, 78
(1944): “During this [six year] period the district had ample tine and..
opportunity to make sdequate provision for the care of the diverted waters
and for the protection of plaintifs’ property. It wus simply a choice of medns
deliberately mods by the governing hoard of the district in melecting one
method of controlling possible future floods as against another” {(Emphasis
added). See alzo Lubin v. Iown City, 257 Iowa 333, 301, 133 N.W.ad 765, 110
{1965), where the court said in affirming en order granting plaintiff & new
tris} in an aciion for damages to a flooded hasement caused by o -break in-an
80 year old water main instailed six feet beneath the surface without a rea-

-sonable Inspection capability thet “{n] city . . . so operating knows that sven-

tually a break will oodur, mtermﬂmpeandminprohbmtyﬂw-m

the premises of another with resulting darages. . .. The risk from such a

method of vperation should be borne by the water mpplier whe is in & posi-
tion to spread the cost among the consumers who are in fact the true benefi-
claries of this practice and of the resulting savings in Inspection and mainte«
nance costa.” {Emphaciy added). Cf. Broeder, Toris and Just. Compensation:
Some Personal Reflections, 17 Hasmivas L.J. 217, 224 (1985),
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inherent risks may have been approved by responszible public officers -

as being adequate and acceptable for non-legal reasons.  For example,

the damage, aithough foreseeable, may have been estimsted at a low .

order of probability, frequency, and magnitude, while the added cost
of incorporating minimal safeguards may heve bheen unacceptably
high in proportion to available manpower, time and budget®™ Again,
additional or supplementary work necessary to avoid or reduce the
risk, although contemplated as part of long-tarm project plans, may
have been deferred due to more urgent priorities in the commitment of
public resources. The governmental decision (whether made by de-
sign engineers, departmental administrators, budget officers, or
elected policy-makers) to proceed with the project under these condi-
tions thus may have represented a rational {and hence by definition

non-negligent) balancing of risk against practicsbility of risk avoid- .

ance

37 The lagislative approach to governmental tort Habllity for dangerous

" eonditions of public property includes directly snalogous considerstions. Thers
are several axamples. First, tort Hability cannot be bused upon defects in the .

plan or design of a public improvement where reasonable grounds for officiat
spprovel thereof existed at the time.the plan or design was sceepied, Cabell
v. State, 87 Cal. 24 150, 430 P.2d M, 80 Cal. Rptr. £78 (1987); Car. Gov'r Cous
§ 830.8; Note, Sovereign Liability for Defective or Dangerouz Plan or Design—.
Califernis Governmant Code Ssction £30.8, 19 Hasrrwcs 1.7, 584, (1968). Sec-

ondly, a condition of public property which causes injury is not regarded as
“dangerous” if the court determines, as a aatter of law, that the risk of harm
thereby created was minor, trivial, or insignifieant in light of the surrounding

circumstances. Car. Gov'r Conz § 830.2; see Barrett v. Clavemont, 41 Cal
70, 2568 P.2d 9717 (1683). Thivdly, even if the condition i a dangerous one,
Hability is not lmposed if the public agency establishes that either “(a) .

theactorommionth;tcruutheemdmnnwmble...[ujdm

ms«auumn(m}ormimmmm.mm Xvi-
dence that planners or designers falled to employ sound engineering practices,
#.0., Graponé v. Los Angeles County, 251 Cal, App. 24 829, 42 Cal Rptr. 34
(1985) {expert testimony), may thus be explainable on grounds other than
negligence. mddidmtmnmhamnm.mtmle,myhamnp#

tacbnique (urﬁlﬂlly&medhyclumm withinmtbnd:etnppmpru-
tiona, rather than the more expersive expadient of & wide-span steel and con-
crete bridge. On the other hand, the decision to culvert rather than bridge

may, in fact, have besn due to negligence or incompetence of the responafble

)
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When the government, acting in furtherance of public objectives,
has thus taken a caleulated risk that private property might be dam-
aged, and such damage has eventuated, a decision as to inverse liabil-
ity should be preceded by = diseriminating appraisal of the relevant
facts. The usual doctrinal approach surely iz consistent with this
view: "The decisive consideration is whether the owner of the dam-
aged property if uncompensated would contribute more than his
proper ghare tc the public undertaking.®*: But whether the loss
constitutes more than & “proper” share depends upon a careful bal-
ancing of the public and private interests involved, so far as those in-
terests sre identified, accepted as relevant, and exposed to factual
scrutiny.

Assuming foreseeability of damage, the critical factors .in the
initial stage of the balancing process relate to the practicability of
preventive measures, including possible changes in design or location.
If prevention is technically and fiscally possible, the infliction of

avoidable damage is not ‘necessary” to the accomplishment of the -

public purpose® The governmental decision to proceed with the
project without incorporating the essential precautionary modifica-
tions in the plan thus represents more than & mere determination that
effective damage prevention is not expedient. It is also a deliberate
policy decision to shift the risk of future loss to private property -
owners rather than to absorb such risk as a part of the cost of the

. improvement paid for by the community at large. In effect, that

decigion trests private damage costs, anticipated or anticipatable, but
uncertain in timing or amount or both, as a deferred risk of the proj-
ect. If and when they materialize, however, the present analysis
suggests that those costs should be recognized as planned costs in-

officers.  The latter conclusion, if true, would merely move the risk analysis
back an additionsl step. Employment of enginesrs, designers, and managers
to develop and execute public lmprovement projects of substantial sixe and
complexity entails a calculated risk of human error resulting in defective
plans. An altsrnate analysis might emphasize the view that standards of per-
sonnel recruitment, methods of qualification investigation, and levels of com-
pensation may not have been pitched at a leve! ressonebly calculated to -
exciude the risk of employing untrained, incompetent, and careless designers
and planners. .

- 181 Clement v. Raclmﬂunnd..aﬁm Edm 842, 22¢ P24 §97, 008
(1950).

N1 See House v. Los Angeles County Flood Control Dist., 25 Cel. 2d 334,
302, 153 P.2d 950, 954 {1544): “In view of the organic rights to acquire, pos-
se5s and protect property and to dus process and equal protection of the laws,
the principies of nonliability and damnum ebaque injuric are not Epplicable
when in the exercise of the police power, private, personal and property righta
are interfered with, injured or impaired in A manner or by a means, or o
an extent thet is not reasonably necessary to serve a public purpose for the
general wellure.”
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fiicted in the interest of fulfilling the public purpose of the Pproject,
and thus subject t0 a duty to pay 3ust compensation.™?

On.the other hang, if the foreseeable type of damage is deemed
technically impossibie or grossly impracticahle to prevent within the
limits of the fiscal capability of the public entity, the decision to pro-
ceed with the project despite the kmown danger represents an official
determination that public necessity overrides the risk of private loss.
The shifting of the risk of loss to private resources is not sought to be
supported on grounds of mere prudence or expedience but on the
view -that the public welfare requires the project to move ahead
despite impossibility of more complete loss prevention. In this situa-
tion, an additional variable affects com tion policy. The magni-
" tude of the public necessity for the project at the particular location,
with the particular design or plan conceived for it, must be assessed
in comparison to available alternatives for accomplishing the same

underlying governmental objective with lower risk, but presumably

higher costs (Le., higher construction and/or maintensnce expense,
or diminished operational effectiveness).? Unavoldable damage of
alight or moderate degree, especially whave widely shared or offset by
. reciprocal benefits, does not always demand compensation under this
approach. Such damage may be reasonably consistent with the
normal expectations of property owners and with commuinity assump-

tions regarding equitable allocation of public improvement costs. But

relevant reliance interests ordinarily do embrace an understanding

that the stability of existing property arrangements will not be dis-

turbed arbitrarily, or in substantial degree, by governmental improve-
ments, and that project plans ordinarily will seek to follow those

eonrmoracﬁopthatwﬂlminimimeunawldahledmagemhru h

possible 8

192 See Smith v. mm-m.ucnm 2d 562, 578, 153 P.2d 69, ™

(1p4).
34 O, Bacich v. BoardofContml.SSCﬂ.!dmaﬂ.iﬂP.ﬂdBl&m

(1943} {Edmonds, J.} (concurring opinion): “The factorz to be considered.

in deciding an inverse condemnation claim are, on the one hand, the magni-
fude of the damage 1o the cwner of the Innd, and, on the other, the desirability
and necessity for the particular type of improvement and the danger that the
granting of compensstion will tend to retard or prevent it . . . In addition,
b-ﬂmvmmpmuﬂanmnybedenied.themmmunﬂndthntthewﬁcuhr
hnprovmtbamtunrmmb&ymmdmurmjmmﬂuumryto
achieve the public objective.” (Emphasis added).

b Lea Clement v. Reclamation Bd, 35 Cal. 24 628, 220 P.2d 807 (1980)
" (relisnce on flood protection afforded by existing levees); Podesta v. Linden
Irr. Dist., 141 Cal. App. 24 30, 206 P.2d 401 (1958) (reliance upon continuance
of drainsge channel in naturs] condition); Los Angeles County Flood Control
Dist. v. Abbot, 24 Cal. App. 2d 728, 76 P.2d 188 {1838} (reliance on accretions
of sand); Los Angeles v. Aitken, 10 Cal. App. 2d 480, 52 P.2d 685 (1935) (reli-
ance on continued water level of recreationsal lake).

L)
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The importance of the project to the public health, safety and
welfare, in relation to the degree of unavoidable risk and magnitude
of probable harm {o private property, thus constitutes the criterion for
estimating the reasonableness of the decision to proceed. A change in
the location of a highway, for example, may add only slightly to length

and total construction costs, yet may reduce substantially the fre- . -

quency or the extent of property damage reasonably to be anticipated
from interference by the highway with storm water runotf. Alter-
nately, the change might make it possible to include more adequate
drainage features in the project plans without exceeding budgetary
limits. On the other hand, the erection of a massive water storage
tank at a particular location may entail a relatively low risk of land-
slide under foreseeable conditions, yet be justified by emergency con-
siderations (e.g., impending failure of other facilities), the need for
adeguate hydrostatic pressure pecularily available by storage at that
location, or the costs that pumping equipment, together with Jonger
distribution lines and sccess roads, would entail if a less suitable loca-
tion were selected. The calculated risk implicit in such governmental
decisions appears capsble of rational judicial review, particularly if
aided by statutory standards relevant to compensation policy. The
factugl élements deserving consideration, for example, do not appear
unlike those specified in present statutory rules governing the Hability
in tort of publi¢ entities for dangerous conditions of public property.®?
Although the preceding discussion has centered chiefly upon the
concept of fault as a hasis of inverse liability, it seems evident thgt the
risk analysis here advanced also could be applied fruitfully in cases,
like Albers, in which inverse liability obtsins notwithstending un-
foreseeability of injury and absence of fauit. Albers may pimply
embody an implieit hypothesis that practically every governmental
decision to constriict a public improvement involves, however re-

motely, at lerst some unforesecable risks that physical damage to prop-

erty may resuit. In the presumably rare instance where substantial ‘
damage does in fact eventuate “directly” from the project™? and is

28¢ See note 279 supra. It ip clear, however, that the conditional “plan or
design” immunity, Cat. Gov'r Corx § 830.6, withholds tort linbility in precissly -
the same situations in which well settled rules pf inverse condemnation iaw
impose linbility. Compare Cabell v. State, 87 Cal 2d 150, 430 P.2d 34, 60 Cal.
Rptr. 478 (1967) (tort liability withheld) with Granone v. Los Angeles County,
231 Cul. App. 2d 029, 42 Cal. Rptr. 34 (1965) (inverse liahﬂity aftirmed).

257 Eyen though the risk may be deemed remote or even unforeseesble,
the damage that eventuates in actionable it it results “directly” from the
improvement. See Albers v. Los Angeles County, 82 Cal. 2d 250, 298 P.24 128,
42 Cal. Rptr. 8% {1965); text accompanying notes 27-35 supra. See also House
v. Los Angeles County Fiood Contrel Dist, 25 Cal 2d 384, 307, 153 P.2d 950,
857 (1944} {Traynoer, J.)} (concurring opinion): "It is of no avail to defend-
ant thal the invasion of plaintiff's property in the manner in which it hap-~
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capable of more equitable absorption by the beneficiaries of the proj-
ect (crdinarily either taxpayers or consumers of service paid for by
fees or charges) than by the injured owner,*® ahgence of fault may

pensd was not forseeable. . . . The public purpose wis not the mere con-
struction of the improvement but the protection that it would afford against
ficods, The dangers inherent in the improvement would cause injury only
when storms put the flood control system o & test. The injury sustained by
pleintiff was therefore not too remote.”

388 The conclusion in Albers that the County of Los Angeles was n betier
loss distributor then the plaintiff property ownars (the losses in question were

presumably not of & kind ordinarily covered by insuranoe) Is unsxceptional.

But many publi¢ entities have very limited fiscal resources. See Van Alstyna,
Goveramental Tort Liadility: A Publie Policy Prospectus, 10 U.C.LA.L Rxv.
483, 485 n.7. (1963), where “the tremandous disparities in size, populstion and

fiscal capacity” of local public entities are pointed out 1t is evidenced by
thehctthatmcounﬁu.ﬁtiu and special disiviets “function on anmusl

fiscal budgets of leas than $530,000, while other citied, countles snd districts
have budgets averaging more than that sum per day.” Ses pensraily [1065-
19883 Car. Corrmouzsm AN, Rer., FINANCIAL Transacrrons Concymiec Sep-
AL DisTareTs OF CALIPORANIA; J. Vi, Carzroria Locar Fovawce {1060). The

total liability of the defendant in Albers exceeded $5000,000. Raliance upon

. loms Qistribution capacity as a significant criterion of inverse liability would
thus, ug«m occsajon, result in Inequitsbls and discriminatory treatment of
mdmmmmmﬂummﬂmdm
ittes of the defendant publie entities. - -

© This difftenlty, otmmldhmixﬂmiudbrdwﬂopmtnildquh

means for tunding of inverse labilities by even the smallest of public entities.

Kven if it is essumed that commercial insurance afuinst such risks is obtain-
able at reasonable premiums, it s not-entirely clear that adequste statutory
. authority exists for public entities to insure against all inverse Liabilities. See
Car. Gov'r Cops }§ '980-901.2, 110074 {authoriring ingurance against “any

njury”). But see id. } 8108 (defining “injury™ to mean losses that would be

actionable if inflicted by 5 private person),. Since inverse Habllity may obtain
whaere private tort liability does not, Albary v. Lés Angeles County, 62 Cul
34 280, 208 P.ad 120, 42 Cal Rptr. 89 (1083), comprehansive tort Hability
insurance may still be regarded as inapplicibls to some inverse claims. Exist-
ing statutory suthoriy to fund judgment Mabilities with bond issuse, Car.
dov'e Cops §§ 9756~-78.8; in, hiowever, clearly broad enough to include inverss
Hability judgments, A. Van Arsreny, Catzromna Goveemneper ToeT Liasstery
§ 0,18 (Cal Cont Xduc. Bar ed. 1984). And altbough suthority for payment
of judgments by installments, Car. Gov'r Cooe § 970.6, s, in terms, Hmited to
“tort” judgments, &. Van ALeTyNm, supra, § .15, baverse labilities may pos-
sibly be a form of “tort" for this purpose. s«mmmvm
Angejes, 5 Cad. 34 133, 138, 53 P33 358, 3865 (1998),

" 1n principle, the existing devices for funding tort liabilities appear to
provide ample flexibility for administering inverve liabilities of the great
majority of public entities. The statutes shouid, however, be clarified to
avold any doubt as to thelr applicability to inverse situations. In sddition,
the “catastvophe” liability problem should be given appropriate legislative
attention. SnVaana,AM&mmeMins
Cat, Law Reviszon Comni’w, Revonrs, Rucosoumwoarions & Srupmas 308-11

(1063) (MMWM”MWM&"},WMM,,

(J
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be treated as simply an insufficient justification for shifting the un-
foreseeable loss from the project that caused it to be the equally
innocent owners. Absence of foreseeability, like the other factual
elements in the balancing process, is, in effect, merely a mitigating but
not necessarily exonerating circumstance.

The rigk analysis here advanced, it is subimitted, reconciles most
of the seemingly inconsistent judicial pronouncements as to the need
for fault sz 2 basis of inverse Lability. Consistent with the intent of
the framers of the jusi compensation clause tv protect property in-
terests against even the best intentionad exercises of public power 3
it avoids ag well a fruitless search for the somewhat artifieisl moral
elements inherent in the tort corcepts of negligence and intentional
wrongs. It assumes that in the generality of cases, the governmental
entity with its superior resources is in a bettar position to evaluate
the nature and extent of the risks of public improvements than are
potentially affected property owners, and ordinarily is the more cap-
able locus of responsibility for striking the best bargain between ef-
ficiency and cost (including inverse liability costs} in the planning of
such improvements.*® Reduetion in total social costs of public im-
provements may alsoc be promoted by this approach, since poalitical
pregsure generated by concern for inverse liability costs imposed upon
taxpayers may be expected to produce both a reduction in the number
of rigk-prone projects undertaken and an increase in the use of in-
jury-preventing plans and technigues

It may be objected, of course, that the risk analysis approach as-
sumes the competence of judges and juries to sit in review upon basic
governmental policy decisions involving a high degree of discretion
and judgment--a competence explicitly denfed by prevailing legisla-
tion dealing with governmental liability in tort.®* However meri-

Municipal Lisbility in Tort—Propoged Statutory Reform, 20 ABAJ. W47, T51-
82 {1634) (pruposal for state “backup” insurance to supplement insurance
efforts of mnall local entities). The development of an equitable plan of
state-funded “"backup” insurince presupposes the avallability of appropriate
and fair tests of local tiscal effort to fund such protection more directly. Such
tests appesr to be mvailable. See 1.5, Apvisorr ComMMm'N oM INTERGOVERN-
MENTAL RELATIONS, Mrasunes or STaAT® AND Locan Frscin CapaciTy AND
Errorr (1982).

159 See Van Alstyne, Statutory Modification of Inverse Condemnation:
The Scope of Legislative Ppwer, 13 Sran. 1. Rxv. 127, T71-76 (1867), for &
review of the constitutional convention proceedings which led to adoption of
the “or damaged” clause in gection 14 of article ! of the California Constitution.

298 Y. Calabresi, The Decision Jor Accidents; an Approach to Nonfault
Allocation of Costs, 18 Hanv. L. Rev. 713 (1965). ’

1 See genevoily 2 F. Hargekn & F, James, Tew Law or Torrs § 11.4 (1056);
Calabresi, Some Thoughts on Risk Distribution and the Law of Torts, 10 YaLx
L.J. 499, 500-17 (1961). :

292 See Car, Gov'r Coor §§ B20.2, B30.6; A. VAN ALSTYNE, CALIFGEANIA
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torious the chjection may be in considering statutory tort policy,®® it
fails in the face of seitled constitutional policy regarding eminent do-
main, The cases are legion that approve inverse condemnation li-
abilities grounded precisely upon determinations of judges or juries
that the consequences of carefully considered discretionary decisions

of public officials, including decisions relating to the plan or design of

public improvements, amounted to & “taking” or a “damaging” of pri-
vate property for public use®® To deny adjudicability in such cases
would effectively remove from the purview of the just compensation
clause those very situations in which compensation was clearly in-
tended to be available for the protection of property owners.®® In
any event, the risk analysis approach does not interfere directly with
official power or discretion to plan or undertake public projects; it
merely determines when resulting private losses must be absorbed as
part of the cost of such projects.

Certainty and predictability also would be improved signif:cantly '

by the enactment of general legislative standards for the determina-

tion of inverse liability. The “risk theory" of inverse lability, here .

suggested, provides a possible approach to uniform guidelines that
would eliminate arbitrary distinctions based on fault, absence of fault,
and varieties of fault. Moreover, since it seems likely that the prac-

tical impact of the Albers decislon will be more frequent imposition of

inverse lisbility without fault,™ it is noteworthy that the American

" GovemaENT Tort Liasnurry §§ 8.51-67 (Cal. Cont. Educ. Bar ed. 1964). Ses
aiso California Law Revizion Commission, Recommendation Relating ot Sov-
. ereign Immunity, in 4 Car. Law Revimon Comm's, Reposts, Rncmamm—
rions & Stomss 807, 810 (1983).

198 See Gregoire v. Biddle, 177 F.24 579 (38 Cir. mn) Ne Carek v. Los
Angeles, 253 Cal. App. 2d 131, 48 Cal. Eptr. 204 {1085). But see Van Alstyne,
Governmantal Tort Liability: A Publie Paliep Prozpectus, 10 U.C LA L Rev.
483, 473-91 (198%),

94 There are two leading Californkn decisions. Bauer v. Ventura County,
43 Cal. 24 276, 285 P.2d 1 (1983); House v. Imhngeies(:oumyl‘lood(lontrol
Dist., 28 Cal 24 384, 155 P.2d 950 (1044),

Casee in other siates are discussed in Mandelker, Inverss Condemnation:

The Comstitutional Limits of Public Responsibility, 1968 Wis. L. Hxv. 3.
Imposition of inverse liability upon public entjtics for defectively designed
public structures i conslstent with the trend in private tort law toward

imposition of Mability upen architects and engineers for defective plens, See .

Comment, Architect Tort Liability is Preparation of Plans and Specifications,
55 Cavrr. L, BRxv. 1361 (1D67).

1 Sse Van Alstynse, Statutory Modification of Inverse Condemnation:
The Scops of Legislative Power, 10 Sran,. L. Rev. 127 (1067).

1M See text accompanying. notes 9-3% supra. Despite the impiications ot
the Albers decision, however, subsequent inverse litigetion has continued to

revolve principslly around the conéapt of faunlt. See, ¢.g, Sultin v. State, 261 -

- AC.A, 59, 87 Cal. Rptr, 565 {1668) (flooding caused hy highwny improvement
and related flood control works).

L

L
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Law Institute has under consideration a proposal to restate the law of

striet tort liability for abnormally dangerous activities by reference to -

factors not unlike those suggested as appropriate to the “risk theory.”
Determination whether an activity is “abnormally dangerous," for ex-
ample, would be determined as a matter of law (i.e., not a8 a jury ques-
tion) by considering such factors as the degree of nsk gravity of po-
tential harm, availability of methods or avoiding the risk, extent of
common participation in the activity, appropriateness to the locality,
and social and economic importance to the comumunity of the activ-
ity.®? Limitations upon strict liability in tort have been recom-
mended aiso where the damage was caused by the intervention of an
unforeseeable force of nature {i.e., “sct of God”) ™ where the plain-

tiff assumed the risk,®® and where the injury was due to the abnor-
_ mally sensitive nature of the plaintiff’s activities 5%

A somewhat similar approach is suggested as well by the prevail-
ing Interpretation of those Massachusetts statutes authorizing com-
pensation for “Injury . . . caused to . . . real estate” by state highway
work.3%  Proceeding fmm the premiae that statutory suthority for -
construction of highways contemplates the use of reasonable care, the
Massachusetts courts have concluded that statutory compensation is
available only when the claimed damage was a “necessary” or “in-
evitable” result of the work when performed in & reasonably proper.
manner.®® To recover, the daﬁmht must show that the dninzge was -

. 28T RENTATRMENT (Smcown} or Towts § 520, at 58 (Tent. Draft No. 10,
1964) “In dehermlnin: whether an activity is ubnomally dangercun, the -
following factors are to be considered: (a} Whettier the activity involves a
high degree of risk of some hyrm to the person, land or chuitels of others;
{b} whether the gravity of the harmo which may result from §t is likely to
be great; (c) whether the risk cannot be eliminated by the exercise of res-
sonable care; {(d) whether the activity -is not a matter of common ussge;.
(#) whether the activity iz inappropriate to the place where it is cirried on; -
and {) the value of the. activity of the community.” - Ses olio id. § 521, -
stating that there should be no sirict lisbility for sbmormally dangerons
activities required or authorized by law; lability should be governed by the
standard of ressonable care appropriate to such activity, :

& Id. § 522{n), nt 63 {minomy propossl by nepurter w Proaser, md
three Advisars), .

200 Jd. § 523, a! 86. See aleo 1d. § 524, st 91 {contz{lantory mgllxmce)

300 14, § 5244, at 83,

201 Mass, Gazu. Laws ANN. ch. B1, § 7 {1064}, See, eg., United States
Gypsum Co. v. Mystic River Bridge Auth., 320 Mass, 130, 106 N.E2d 877
(1952}, Although Massachusetts is & “taking™ state, it has enscted an exten-
sive pattern of legisiation providing for payment of compensation for demage -

‘infYicted by governmental programs. For citations of Massachusetis ceses, see

generally 2 P. NicrorLs, EstvenT DOMAIN § 5.42-.43, at 484-88 (rev, 3d ed

1863).
202 The development of the Massachusetts doctrine is reviewed fully in

Boston Fdisom Co. v. Campanelln & Cardi Constr. Co., 272 F24 430 (1st Cir.
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either {a) unavoidable by exercise of due care, or (b} economically
impracticable to avoid in fact even if technically avoidable.® This
dusl approach thus imposes inverse (statutory) liability where the
plan, design, or method of construction of the public improvement
incorporates a deliberately accepted risk of private property injury,
but relegates to tort litigation any injuries caused by mere negligmce
in carrying out the public entity’s program ¢

B. De-emphasis of Private Law Analogies

The existing judicial gloss on the just compensation clause is, to a
considerable degree, a reflection of legal concepts derived from the
private law of property and torts. The analogues, however, are un-
evenly drawn, sometimes disregarded, and occasionally confused.
There is no compelling reason why rules of law designed to adjust
jural relationships between private persons necessarily should control
the rights and duties prevailing between government and its eiti-
zenry Indeed, the definition of the constitutional term “property”

1958). Muuhmnydmﬂumlturdonv Snnl‘nneiluo.uCILM'

6 P. 317 (1885).

ma«muhmcovc.mmm&mcmcmmmdm )

(1st Cir. 1959); Murray Realty, Inc, v. Berke Moore Co., 342 Mass. 889, 173
N.E2d 38 (1961). See also Webster Thomas Co. v. Commonwealth, 338 Mass.
180, 143 N.E2d 216 (1857). Economic considerations are deemed relevant to
& determination of the practicability of damage svoidunce, “In determining

whether the damage was ineviteble, the test is not whether the method was

shsolutely necessary, but whether in choosing another method s0 az to avold
damage ‘the axpemse would be so disproportionats to the end to be yeached
as to make [the other method] from a business and common sense point of
view impracticable’” Murray Realty, Inc. v. Berke Moore Co., supra at 892,
175 N.E3d at 388. In this cage, the use of explosives for demolition work had
been disapproved by the state as too risky, and the *pih and festher” method
(drilling a series of holes and driving wedges to break paving) =8 too expen-
stve and time-conguming. Adoption of the steel-ball-and-crane technique

wmwuammmmsmtmmmhmeumum:

of this technique, was thus & basls for statutory Uability for “necessary” dam-
age that requlted. In Boston Edison Co. v. Campanelin & Cardl Constr. Co.,
supra, the twisting of the plaintiif's foundation as & result of dumping heavy
fill on unstable soil on an sdjoining public improvement site was held to be
fmhl&buttheevidmethdtompportaﬂndlngth:tmiAmuuch-

- nigues were practicable.

4 Sge, 29, Murray Realty, Inc. v. Berke Moore Co., 343 Mass. 889, 175
N.E3d 306 (1981) {nogligent use of steel ball for demolition work); Halbrook
v. Massachusetts Turnpike Auth., 335 Mass. 118, 154 N.E2d 8058 {1958) (flocd

damage due to negligently constructed embt.ntment that interfered with-

drainage).

58 Of, Albers v. Los Angeles County, 62 Cal. 24 230, 398 P.M 120, 42 Cal.
Rptr. 80 (1965). But see Sutfin v, Btate, 261 ACA. Sﬁ, €7 Cal, Rptr. 865
(1988} ; Burrows v. State, 360 A.C.A, 20, 88 Cal. Rptr. 808 (1008). See alsc
Mlihous v. Highway Dep't, 104 S.C, 33, 8 S5.2d 252 (1040), where the siate

(J

—
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—a term that merely connotes the aggregate of legal interests to
which courts will accord protection®™.—.often is different, when dam-
age has resulted from governmental conduct, from its definition when
comparable private action causad the injury. For example, the “police
power” may immunize government from liability where private per-
sons would be held responsibie;*? conversely, public entities may be
required to pay compensation for harms which privete persons may -
inflict with impunity % Yet, in other situations (notably the water
damage cases) private law principles are invoked without hwtntinn a
suitabie resolving formoulae for inverse liability claims. ¥

The present uneasy marriage between private law and inverse
condemhation has none of the indicla of & comprehensively plarned or
carefully developed program of legal cobabitation. Its current status
may perhaps best be understood s the product of an episodic judietd] -
process that often regards factual similarity as more important than
doctrinal consistency. In this procenss, the doctrinal treatment invoked
in flooding cases tends fo beget like handling of other flooding cuses,
in seepage cases of other seepage cases, and in pollution cases of other
pollution cases; ¢ross-breeding between these genealogical lines is rel- -
atively rare. The interchangeability of private and public precedents
has, of course; some superficially deceptive virtues, ineluding con-
sistency and. predictability. These apparent advantages, however, -
are obtained at the risk that significant differences between the in-
terests represented by governmental functions and like private funec-
tiong may -be overluoked lnd the application o'f legal rules conse-
quently distorted.

The water: damage chses provide & useful llluxtration of the point.
The “common enemy” rule, which California decisions invoke to ab-
solve riparian owners from lisbility for damage caused by reasonable
flood protection irbprovements, ‘may arguably possess merit as ap-
plied to individual proprietors. In the interest of promoting useful
land development. through indiyjdua! initiative, the law should not
discourage private efforts to-take protective actioh againat the emer-
geney of mmcing ficod watoru even though other owners who act

waa held lighle for ﬂoodmg du.t to the obatrucﬂon of surface waters even
though, under private water law rules, a private person would not be liable;
inverse liability for the “taking” of private property was held to be unfettered
by rules of common law. .

304 See 2 P. Nicnors, Esaraent DoMaxs § 5.1, at 4«8 (rev. 3d ed. 1963).

47 See texi accompanying notes 58-T8 supra. See also Van Alstyne,
Statutory Modification of Inverse Condemnation: Deliberately Inflicted In—
jury or Destruction, 20 Stax. L. Rev, 617 (1068).

308 See text accompanying notes 9-35 supra. -

200 See, e, Sulfin v. State, 281 A.CA. 38, 67 Cli Rptr.- 865 (1B88)
{atrenm water diversion}; Burrows v. Snte, 280 A.C.A. 29, 48 Cal, Rpir. 858
{1988) (aurface water divordon}
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less dﬂisently or are unahle to command the resources to protect

themselves may sustain losses as a result.®* Indeed, during the early .

development of the State, prior to the proliferation of governmental
agencies explicitly charged with flood control duties, the owner's
privilege to construct protective works was perhaps indispensable to
the safeguarding of valuable agricultural lands from. destruction.®
Moreover, potential damage resulting from the mldertakinga of indi-
viduals in this regard is not likely to be extensive or severe.. ..

" 'The rationale of the “common enemy"” rule, however, is of dubious
validity when considered in the context of governmentally adminis-
tered flood control projects developed for the collective protection of
entire regions. Theaggregaﬁonofrminvolndinmoﬂﬂood

control district developments, as well as the comprehensive nature of -

. such schemes, imports a gquantura jump in damage potential. - For

example, 8 major project. may well entail massive sutlays of public

funds over an extended period of years for the constraction of.an
area-wide network of interrslated check dams, caich basins, siream

bed improvements, draingage channels, levees, and storm. sewers, all -
programmed for completion in a logical arder dictated primarily by
engineering congiderations. The realities of public finance may,.at

theumeﬂm raquiretheeuttobndiﬁbutaﬂwerlsuhsunﬁal

'“Sﬂmhll‘-llm : |
s s«m&bdelvmummnbv mmc:mt: mc“-

Dist. No, 1500, 174 Cal. 622, 163 P. 1024 (1017). Local flood control organiza-
tions, votll recenl years, consisted principally of relatively amall drainage,

leves, or fiocod control districts created pursuant to general enabling statutes.

E.g, CaL. Wate Copx Arr. §§ 6-1 to =29 (1968) {eorresponds to Protection

District Act of 1895, Cal. Stats. 1885, ch. 201, §§ 1-29); CaL. Warss Coos Arr.
§ 9-1 to -25 (1088) (corresponds to Levee District Act of 1003, Cal Stats.
1905, ch. 310, §§ 1-18). A few food conirol districts of more sweeping geo-

e

Coor Arr. §§ 34-1 to -23 {1068) (Orangs County); Car. Wamm Cobz Arr.
*lﬂ-lhdl(lﬂn {American River Basin). Howaver, the modern trend
to estahlishmmmt of such districts in a majority of the counties of Califernia
by carefully tailored specizl laws begun in 1930 with tha creation of the San
Bernardine County ¥lood Conitrol Act. Car. Waren Conz Arr. §§f 43-1 to -28
(1968) (corresponds to Cil. Stats, 1989, ch. 78, }§ 1-28). In the 30 years since
then, some 35 major flood contral districts have been created by speclal act,
See CaL. Warea Conx Arr. 3§ 48-108 (1962). The validity of such specially
created districts, despite the constitutionsl prohibition sgeinst local and spe-
cial legistation, has been affirmed repestedly. Ses Ametican River Flood
Control Dist. v. Sweet, 214 Cal 778, 7 P.2d 1030 {1932).

scope had been established by specisl legisiation befors 1939, Car.
Warse Coox Are. 5§ 28-1 to -28 (1988) {(Los Angsles County); Car. Watem

T,

e
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time span, either in the form of accumulations of proceeds from
periodie tax levies for capital outlay purposes or i -cmgh otie o mMore
bond issues.

Piecemeal construction, aften an inescapable feature of such ma-
jor flood control projects, creates the possibility of interire damage to
some lands left exposed to flood waters while athers are within the
protection of newly erected works.®?® [Indeed, the partially completed
works, by preventing escape of waters that previously were uncon-
tmlled, actually may increase the volume and velocity of flooding
with its attendant damage to the unprotected lands, often to such a
degree thet private action to repel the onslaught is completely im-
practicable®? The prevailing private law doctrine embodied in the
“common enemy” rule, however, imposes no duty upon the public
entity to provide complete protection against flood waters; like pri-
vate ripariang, the entity is jts own judge of how extensively it will
proceed with its improvements, Increased or even ruinous damage
incurred by the temporarily unprotected owners, due to the inability
of the improvements to provide adequate protection to all, therefore,
is not a basis of inverse'lability*1¢ The constitutional promise of just
compensation for property damage for public use thus yields to the
overriding supremacy of an anomalous rule of private law.

13 See, ¢.g., Gray v. Reclamation Dist. No. 1508, 174 Cal, 822, 163 P. 1024
(1917). _

111 See Beckley v. Reclamation Bd., 205 Cal. App. 2@ 734, 23 Cal. Rpir. 428
(1882) ;: Comment, California Flood Control Projects and the Common Enemy
Doctrine, 3 Stan. L. Rxv. 381 (1851). A collateral probiem, to which littls or
no attantion has been given in the case law, is the question of notice. The
physical activity of one farmer in putting up protective jevees might well give
adequate notice o his immediate neighbors of the need for similar self-help
to repel the “commen enemy™, but it seems unreslistic to expect that iower
landowners will necessarily realize that upstream flood control improevements
being instalied by a large public district, possibly many miles distant, will
augment the volums, velocity, and intensity of downstream flow to a degree
that warzants addiiiona] protective barriers. To the exteat that the “common
enemy” rule assumes that the resulting downstream flood damege is the resit
of the injured owner’s failure to take self-proteciive measures, despite absence .
of notice of the need to do sg, it tends to function as & rule of sirict lability
operating in reverse. Cf Archer v. Los Angeles, 1 Col. 2d 19, 118 P24 1
{1941): San Gabriel Valley Country Club v. Los Angeles County, 182 Cal. 392,
188 P. 554 {1820). The pnalogous problem of zllocating responsibility for
protection aghinst loss of leteral support due to normal excavations for
improvement purposes has been resolved by statutory provision for the giving
of “reasonsble notice” by the improver as a condition of non-iiability. Cav.
Civ. Coor: § 332; sec note 134 supro.

314 QGray v. Reclamation Dist. No. 1500, 17¢ Cal. 822, 163 P, 1024 anmmn.
See alzo United States v, Sponenbarger, 308 U.S. 258 (1838); Kambish w.
Banta Clare Valley Water Conzer. Dist, 185 Cal. App. 2d 107, & Cal. Rptr. 215
¢1580) ; Weck v. Los Angeles Countly Fluod Control Dist., 80 Cal. App 2d 182,
181 P.2d 835 (1547},
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Assimilation of private concepts if¥ inverse condemnation law
also may produce governmental liability in circumstances of dubious
justification, This result, in part, can be explained by the blurred
definitional lines which distinguish the various categories of factual
circumstances (e.g., “surface water,” “stream water,” flood water) to
which disparate legal treatment i8 accorded under private law rules.!®
But it is also a consequence of the failure of the private law rules to
accord appropriate weight to the special interests that attend the
activities of governmental agencies. For example, it is arguable that
strict liability for damage resulting from the diversion of water flow-
ing in a natural watercourse may be reasonably sensible as applied to
adjoining riparian owners; a contrary view would expose settled re-
liance interests to the threat of repeated and diverse private inter-

ferences that could discourage natural resource development. Stream
diversions, however, may be integral features of coordinated flood -

control, water conservation, land reclamation, or agricultural irriga-
tion projects undertaken on a large scale by public entities organized
for that very purpose® Where this is so, the community may suffer
more by general fiscal deterrents resulting from indiseriminately im-
* posed strict liabilities than by specifically limited liabilites deter-
mined by the reasonableness of the risk assurnptions underlying esch
diversion.

‘Liability in water damage cases, it is submitted, should not be
reached by mechanical application of private law formules. Instead,
it should be based upon a conscientious appraisal of the overall public
purposes being served, the degree to which the loss is offset by re-
ciprocal benefits, the availability to the public entity of feasible pre-
ventive measures or of adequate alternatives with lower risk poten-

tial, the severity of damage in relation to risk-bearing capabilities, the -

extent to which damage of the kind sustained is generally regarded as
a normal risk of land ownership, the degree to which like demage iz
distributed at large over the beneficiaries of the project or is peculiar
to the claimant, and other factors which in particular cases may be
relevant {0 a rational comparison of interests.»?

116 See text accompanying notes 125-30, 149-50, 155-56 supra.
318 Spe, ¢.g., Clement v. Reclamation Bd, 35 Cal. 24 628, 120 P.2d 807
{1950); Rudel v. Los Angeles County, 118 Cal. 281, 50 P. 400 (1897).

517 Although most of the California decisions have tended to exemplify »

somewhat mechanica! application of doctrinal precepts, e.p., Caliens v. Orange
County, 128 Cal App. 2d 285 278 P.2d 886 (i#84), some noteble exceptions
can be found. E.g, Dunbar v. Humboldt Bay Mun. Water Dist., 254 Cal. App.
24 480, €2 Cal. Rpir, 358 (1007) (damage issues); Beckley v. Reclamation Bd.,
208 Cal. App. 24 724, 23 Cal. Rpir. 428 (1802) (Hability issues): Smith v. Los
Angeles, 68 Cal. App. 2d 582, 153 P.2d 89 (1044) (llability issues). Instruc-
tive exampies of explicit balancing of interests are also found in United States
v. Qerlach Live Stock Co., 338 U.S. 725 (1850 (feasability of equitable cost

W,
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Recent California Supreme Court decisions indicate that a balane~
ing approach along these lines henceforth will be taken in caseg in-
volving loss of stream water supply and claims of damage resulting
from interference with surface water®* But it is far from certain
whether, absent legislative standards, the balancing process In such
cases would take into account &ll the peculiar factors appropriate to
governmental, but irrelevant to private, nonliability. Similarly, it is
arguable that prevailing private law rules governing lability for dam-
age due to concussion and explogion may be unrealistically severe as
applied in an inverse candermnnation context.?®

Conversely, growing national cogcern over problems of eaviron-
mental pollution® necessarily is focused on the continuing expansion
of povernmentsl functions capable of contributing to pollution prob-
lems (e.g., sewage collection and treatment, garbage and rubbish col.
lection).®  Accordingly, a statutory rule of strict inverse liability
arguably may be regarded as a desirable incentive to the development
of intragovernmental  anti-pollution programs supported by wide-
spread cost distribution. This certainly would be preferable to an un-
founded adherence to somewhat ambiguous legal concepts developed
in comparable private htigation.“’ '

distribution deemed relevant to eomponubility for loss of riparian ri:htu due
to seasonal overflowing of agricultural jands); United States v. Willow River
Power Co,, 324 US. 490 (1945) (appraiss! of competing private and public
interesta deemed relevant to aompmbxlity for loss of head due to increase
in water level),

218 See Joslin v. Marin Mun ‘W:tcr Dist,, 61' Ca‘i. 24 132, 429 P.zd 289, &0 -
Cal. Rptr. 377 (1867) (stream water); Keys v. Romley, 84 Cal. 24 396, 412
P24 528, 50 Cal. Rptr. 278 (1988) (surfsce mt.er}. Burrows v. State, 260
ACA 29, 88 Cal. Rptr. 888 (1658).

319 See text sccompanying notes 207-300 supra.

310 See, 4.9, Water Quality Act 33 US.C. § 468 (Supp. I, 1985); Water
Pollution Cnnlml Act, 33 US.C. § 468a (Supp. II, 1968); Clean Air Act, 42
US.C. § 1857 (1984); 1 Fyn Warsm Porrurion Cowreod Apm'N, T Cosr or
CLEAaN Warer; Sosnary Repowr passie (1982); U.5. Dxps. or Acmic, A Pmcs
10 Lave: THE YEARNOOK oF AcKIcUrTvne B3-192 (1963).

8311 Tt has been estimated authoritatively that “municipal waste treatment
plant and interceptor sewer construction costs to attain federsl water quelity
standards in the five-year period, ¥Y 1960-73, will require the expenditure of
$8.0 billion,” excluding Jand costs: 1 Fxp. Warer PoLiurion CONTEOL ADM'N,
Ter Cost or CLeaN Wamr: SumMMARY Rpport 10 (1888). See slo Bryan,
Water Supply ard Poilution Control A:pecu of Urbummtioﬂ 0 Law &
CoxTemP. Pros. 175, 108-52 (15635).

522 See text accompanying notes 208.23 supra. But see HJ Rev, Stat.
§ 40:63-12% (1087): “The owner of sny land adjecent to any plant, works or
station for the treatment, disposal or rendering of sewage . . . who shall sus-
tain any direct injury by resson of the negligence or lack of reasonabdle care
of ithe contracting municipalities . . . in the establishment and maintenance
of any such plant, works, or station, may maintain an action at law . . . for
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The law of inverse condemnation liability for loss of soil stability
and deprivation of lateral support, as already noted, is also in reed of
clarification by legislation.?®® Here again, because of the vast volume

of construction work undertaken by governmental agencies with

potential damage-producing characteristics, a rational approach—al-
ready adopted, for example, in several states, including Connec-
ticut,*™ Massachusetts 2 Pennsylvania ™ and Wisconsin®*...might
well substitute a statutory rule of atrict inverse Hability in place of
rules developed for private controversies and predicated upon fault.?
In connection with damage claims srising from drifting chemical
sprays used in governmental pest abatement work, where current
statutory provisions appear tc impose a large measure of strict lia-

bility,*?? legislation again would be helpful to clarity applicability of

the relevant provisions to public entities.?®

the recovery of ell damages sustained by bhim by resson of such injury.”
. {Emphasis added). Sinee the concept of “nuisance” appears to be the prin-
cipal docirinal basia for tort iimbility (and possibly for inverse liability) in
pollution cases, there is a need for legislative clarification of the extent of
pmmmmmwummummmcmmu 1063,
Note 210 and accompanying text supra. :

433 Bes text accompanying notes 173-84 supre.

4 Comn. Gun, STar. Rev. § 13a-82 (1008).

3% Masy, Gux. Laws ch. B1, § 7 (1984).

154 Pa. Swar, tit. 28, § 1-612 (Supp. 1088).

337 Wi Srar. § B0.47 (1957).

#13 To some extent, of course, & form of strict inverse Yability is already
required in scine cases by the decision in Albers v. Los Angeles County, 62
Cal. 24 250, 398 P.2d 130, 42 Cal. Hptr. 80 (1085). The full implications of
thindeeidon,hcwwu.mintobeworhém Cf. Suifin v, State, 2681
A.CA. 39, 87 Cal. Rpir. 885 (1068) (dbetum) (opinion quotes extensively
from pre-Aiben opinlons),

135 See note 248 supro.

'“!hreumplc,thehgnhmm(:mam Cone 4 14063, 14083, has
explicitly authorized governmental agencies to use certain dangerous chem-
lcals in pest control operations, while the use of 24-D and other injurious
herbicides in sceordance with administrative regulations is suthorized (ap-
parently, but not explicitly, applicable to public entities) by a different sec~
tion. ' Id. 4 14033. Use of these chemicals may, of course, resuit in damage to
private property. See Commert, Crop Dusting: Two Theories of Lichility?,
19 Hasmtwos L.J. 476 (1968). Legisiative recognition' of this risk is implicit
in provisions declaring that authorized wnd lawful use of pesticides will not
relieve “any person”™ from lability for damage to others caused by such use,
Caz. Acnre. Cooe §§ 14003, 14024, Furthermore, in the interest of preventing
tmproper and harmful methods from being employed, the legisleture has
delegated extensive authority tc the director of agriculture to promulgate
regulations, including a permit procedure, to govern the actual use of injurious
agricultural chemicals. [Id. J§ I4006-11, 14083. A} users are under a manda-
tory duty to prevent substantisl drift of economic poisons employed in the
course of pest control operations and to conform to applieable regulations.
1d. §% 12072, 14011, 14032, 14063.
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- Legislative development of uniform inverse liability guidelines
which avoid reliance upon established private legal rules vould im-
prove predictability and rationality of decisicn-making. Statutory
criteria also would itend to clarify the factors of risk exposure to be
considered by responsible public officials, and might well produce
systematic improvernents in preventive procedures associated with the
planning and engineering of public improvements.

A collateral advantage might be the identification of situations,
elucidated in the process of formulating appropriete criterie of public
Hability, in which reciprocal private liabilities may also appear worthy
of legislative treatment. For example, a review of water damage prob-
lems in Wisconsin led in 1963 {o an abrogation of formerly inflexible
tules and the gubstitution of 2 new statutory duty, imposed correl-
atively upon both public entities and private persons, requiring the

It zeems probable that the courts would hold governmental agencies sub-
ject to the cited statutory provisions. Ficurnoy v. State, 37 Cal. 24 407, 370
P.24 331, 20 Cal Rpir. 827 (1962) (general statutory hnzuags held applicablé
to public entities absent legiziative intent to contrary), However, this con-
ciusion 13 open to some doubt. Express reference io public agencies in cer-
tain code sections, Cav. Acazc. Covr §§ 14063, 14093, suggests the intended non~
applicability of others in which no such refereace iz included. On the other
hand, the code expressly makes the sectlon: dealing with ‘Injurious Materials,”

id. §§ 14001-88, inapplicabla to public entities while enguged in rpesearch

projects. Id. § 14002. This impliedly indicates that it does apply in non-
research situations. Legislatioa clerifying applicability would, it is submitted,
be helpful.

Assuming spplicability of the oodc provisions, the scope of cnvemmmtal‘ :
tort lisbility resulting from violstions is not entirely clear. "In soine instances,
such violations, for example, the use of a method of chemical peést control
which caused substential drift in violation of section 12072 would presumably
constitute a basie for entity liability forb:uchofamandatory duty. . Car.
Gow'r Coox § 8156, In some instances, however, it may be questionuble
whether suth property dumage resulted from actionable negligence in apply-
ing the chemicals or from ihe immune discretionary determination o apply
them under circumstances in which drift, and resultant damage, was inevitable.
Car. Govr Copx §§ 820.7, 855.4; A, Van Ausrywk, CALIFORNIA GOVERNMENTAL
Toxr Lassriyry 639 & nd (Cal. Cont. Educ. Bar ed 1964). I no negligence
ts found or the discrellonary tort immunity cobtains, the guestion remaina
whether ligbility could be predicated upon inverse condemnation or nuisance
theorles. Se# Bright v. East Bide Mosquito Abatement Dist, 168 Cal App.

24 7, 335 P.2d 537 (1968} (nuisance theory). Omn the need for legislative

treatment of the scope of nuisnce liability of public entities, in' conjunction
with inverse condemnation, see notes 168, 208-223 and eccompsnying text

" supra. Finally, it is not clear whether the special “report of loss” procedures,

which may affect the jured party's abiflty to establish the extent of hia
damages from chemicsl drift, Car. Acric, Copx §¥ 11761-85 are applicable to .
governmental operations or are limited to private cornmercial pest contral ac-
tivities, Clarification of these doubtful areps hy legislation would -also be
hetpful.
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use of “sound engineering pracﬁces" in the constructmn of improve-
ments so that “unreasonable” impediments to flow of surface water
and stream water would be eliminated.®™ Californis statutes, how-
ever, have taken precisely the opposite stance: private landowners
are denied the full benefit of private law Tules according upper ewn-
era a privilege to discharge surface waters upon lower lying lands, as

well as the “common epemy” privilege to repel flood waters,  where

damage to or flooding of state or county highways results?® Ag
standards are developed for the inverse liability of governmental en-
tities injuring private property, consideration also should be given to
the possible justification if any, for retention of inconsistent stand-

st Wis. Srar. § 8887 (Supp. 1967). In this measure, the Wisconsin
legisieture explicitly recognizes that some diversions and changes in both
volume end direction of flow of surfoce and stream waters are the inevitable
consequences of the improvement of property by pubiic and private proprie-
tors. Accordingly, In the interest of elimingting discouragements to the
physical development of land, and to promote responsibie drainage engineering
to reduce unnecesgary water damage, s statutory test of “reazonsblencss” was
substituted for the léss flexible and more miechanical eriterin recognlred

under prior law. See Note, Highways-ood Damage--Proposed Modification

of Common Inemy Docirine, 1063 Win. L. Rwv. 648, - Other states have taken
varying approaches. In North Dakota highway éonstruction is required to
be “s0 deslgned gg to permil ths waters . . . tc drain inio conlees, rivers, and
lakes according to the surfuce and terrain . . . In sccordance with pcientitie
highwaymhwﬂmmdmﬂnmmluutotwuthtmﬂuwmm
mmmmmm&uﬁmwwmmtmwmm”

ND. Cenr. Coor § 24-03-08 (1960). Also when a highway hay been con-

Mum-mummmmwmmmmmmnw
snd discharge, the state conservation comimisaion, on petition, “shsll determine
&3 nearly as practioable the maximum quantity of water, in terms of second
feet, which much watercourse or draw may be required to carry,” after which
the responsible aithority ta required to install & culvert or bridge of sufficient
capacity to permit “such maximum quantity of water to flow frealy and unim-
peded through the culvert or under such bridge” Id. § 24-03-08 (1960). In
mmmmmmmmmmmrpﬂvmm-
age remulting from the gverflow or leakage of a public reservoir, cansl or
dam, or the insufficiency of & public culvert. An appointed board of com-
missioners is required to award “such demages as they may deem just” upon a
finding that the Injury resulted from “defective construction of any part of
the public work which might have besn avoided by the use of ordinary skl
or cere, or resulted fromn the want of proper care on the part of the officers
or agents of the state In maintaining or repairing” the.improvement Omio
Rev. Corm Aux. §§ 123.39-.42 {Puge 1953).

187 Cas. STezxts & H'wara Coe | 725, 1487, 1488; People e rel. Dup'tof
Pub. Works v. Lindakog, 165 Cel. App. 24 582, 18 Cal. Rptr. &8 {1081); ¢f. Coluss
County v. Strain, 215 Cal. App. 2d 472, 30 Cal Rptr. 415 (1983) (sustaining
validity of county ordinunce reguiring permit for land leveling or excavation
work that changes drainsge patiern, #ven though sich work may be privi-
leged under common law ruls governing wetar damage). But see People v.
Stowell, 139 Cal. App. 2d 728, 204 P.2d 474 (1958).

{J
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ards such as these governing the liability of private persons {for dam-
age to public property,

Complete displacement of existing private rules may not be es-
sential to an effective legislative program; indeed, in certain respects
those rules may be worthy of retention® Improvement slso could
take the form of statutory presumptions tied 1o existing liability cri-
teria. This is essentizliy the approach now taken in private litigation
involving interferences with surface water drainage. Where both
parties are shown to have acied reasonably in disposzing of and pro-
tecting against surface waters, liebility ordinarily falls upon the upper
owner who altered the drainage pattern unless he can establish that
the gocial and economic utility of his conduct ouiweighs the detriment
sustained a5 & result.®™ A comparable legislative approach, for ex-
ample, might provide that property damage newly caused by a public
improvement is presumptively compensable in inverse condemnation
if private tort liability would follow on like facts, but is subject to a
deferize by the pullic entity grounded upon the existence of over-
riding justification. Conversely, property damage which public im-
provements (e.g., flood control works) were intended, but failed, to
prevent could be declared presumptively non-recoverable if that same
result would obtain under private law. The result would be’ con-
trary, however, if the claimant could bring forth persuasive evidence

‘that the inadequacy of the improvement was attributable to the un-

reasonable taking of o caleulated risk by the entity that such damage
would not result,
Constitutioraai prutections far property rights; jt should be noted,

. 823 For example, present siatutory prmrimm relating to Hability for es-

'cuping fire, note 247 supra, and for damege to drifting of injurious chemicals

used in past abatement work, note 248 supra, may be ressonably appropriate
for reteation as part of the tort-inverse liability frmnework. Moditication
of the existing statutse in the interest of clarification mey, however, be neces-
sary. See the suggestions relating to the chemdical drift problem in note 330

fupra. _

38+ Burrows v. State, 260 A.C.A. 28, 64 Cal. Rpir, 868 (1988). Care should
be taken, of course, to appraise the validity of the suggested approach in
varying kinds of situations. For ¢xwample, the problem of flooding of ad-
joining property as the result of Inadequate drsinage of public streets is
maxrked, in the Celifornis cazes, by excessive confusion and uncertainty. See
text accompanying notes 106-08 aupra, Consideration should be given to the
question whether, in this type of casz, dameges should be administered under
a rule of striet Liebility. See, eg, S.C. Corx Axn, § 52-224 (1862}, by which
municipaiities are uoder a mandatory duty to provide “sufficient drainage”
for surface water collected in sireets, sfter demand by property owners, and
are liable for failure or retusel to do so. Hall v. Greenville, 227 8.C, 375, 88
S.E.2d (1955). On the other hand, in thiz type of case, consideration should
be given to the question whether there i3 need for a rule of reasonabtleness
geared to siendard engineering expertise. See note 331 supro.
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tdo not preciude the fashioning of reasonable invers: lahility rules
which differ from the rules of liability applied between private prop-
erty owners. Over half a century ago, the California Supreme Court
declared the existence of legislative power to aiter the rules of private
property law to the extent necessary to carry out the beneficent pub-
lic purpose of government.®® Moreover, the United States Supreme
Court has indicated that the basle content of the “property” rights
protected by the just compensation clause is governed by state law 3¢
and that “no person has a vested right in any general rule of law or
policy of legislation entitling him to insigt that it shall remain un-
changed for his bemefit.”®" Significant changes in settled rules of
law, of course, have repeatedly been given effect by the courts in
actions against public entities, both in inverse condemnation®® and in
tort setions. ™

C. Statutory Dissolution of Inconsistenciés Caused by the Overlap

of Tort and Inverse Condemnation Law

It is widely recognized that inverse condemnation liabilities de-
veloped, in part, as Himited aexceptions to the governmental immunity
doctrine.®® The abrogation of that doctrine in California, and its re-
placement by a statutory regime of governmental tort lability and
" immunity has produced inconsistencies between tort and inverse lia-
bilities of governmental entitles which are & source of con!usion, and
oceaslonal injustice '

M8 Gray v. Reclamation Dist. No. 1500, 174 Cal. 622, 653, 183 P, 1024, 1037
£1017).

. 35¢ Sge Van Mm'm, Statutory Modification of Inverse Condemmation:
The Scope of Legislative Power, 19 Szax, L. Rev. 727, 758-50 (1867),
' 387 Chicago & Alton RR. v. Tranbarger, 23§ 1.5 68, 76 (1918), where
a siatute which imposed a duty on rallroads to construct culveris for drainage
" of surface witer acroms & right-of-way, contrary. to state common law rules
of property law, was held not a compensable “taking™ of a property right.

3¢ Soe, e.0., Joslin v. Marin Mun. Water Dist,; 87 Cal. 24 132, 42% P2d

86D, 60 Cal Rptr. 377 {1047), discussing the historical changes in California
law relating to riparian weter righta _

21% There are muny cises sustzining the retroactive application of statutory
provisions destroying previously accrued tort causes of action against govern-
mental agencies. E.g, Lox Angeles County v. Superior Court, 62 Cal 24
830, 403 P.24 B8, 44 Caul Rpir. 798 (1968); Flournoy v. State, 230 Cal. App.
2d m. 41 Cal. Rptr. 190 (1064},
©asd Yan Algtyne, Statuiory Modification oj Inverse Condemnation: The
Scope of Lepislciive Power, 19 Sran. X. Rav. 727, 758-5¢ {1987).

34t Sge, .0, Burbenk v. Supericr Court, 251 Cal. App. 2d 875, 42 Cal
Rptr. 23 (1985} (mandamus granted to compel trinl court 0 sustein demurrer
to compleint for interference with surface water drainage so that plaintiff
“would be required to set out tort and inverse theorles of Nability in separate
counts). See glso taxt accompanying notes 48-58 supra.

U
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The precise status of nuisance as a source of inverse liability, not-
withstanding its omission from the purview of statutory tort liabilities
recognized by the California Tort Claims Aet, is & prime example of
law in need of legislative clarification®?® In addition, the frequent
interchangeability of {ort and inverse condemnation theories, where
property damage has resulted from & dangerous condition of public
property, may result in inverse liability notwithstanding a clearly
applicable statutory tort immunity.*® Lack of conceptual symmetry
also is seen in the fact that damages for personal injuries or death
often are wholly unrecoverable (due to & tort immunity) even though
fuil recovery for property losses is assured by inverse condemnation
law upon precisely the same facts.?#

The overlap of irespass and inverse condemnation iz reflected
presently in section 12425 of the California Code of Civil Procedure,
under which public entities with power to condemn land for reser-
voirs, on petition and deposit of security for damages, may cbtain a
court order authorizing reservoir site investigations upon private land,
Ordinarily, ofticial entries upon private land ere prhrﬂeg_ed exercise

342 See notes 168, 208-23 and accompanying text supre. :

34 See, 0.0, Grunone v, Los Angeles County, 231 Cal App. 24 m 42
Cel. Rptr. 34 (1085) (defective plan of culvert design held actionable for
inverse condemnation purposes; court does not, however, discuss posaible
application of immunity provision of Car, Gov'r Conx § 830.8). Cf Burbank
v. Superior Court, 23t Cal. App. 24 6§75, 42 Cal. Rptr. 23 (1965) {newly created
defensaes to “dangerous property condition™ linbility, as provided in Car. Gov'y
Cobpe § 8354, held retroactively applicable; such defenses, however, impliedly
deemed not a limitation upon inverse condemnation). The need for legislative
reconsideration of the present tort immunity for public improvements which
are dangerous because of their plan or design, Car. Gov'r Conx § 830.8, is un-
derscored by the Supreme Court's position that the rensonsbleness of the plan
mugt be judged solely as of ity origin, without regerd for intent dangers
inherent therein which becarne apparent in the course of use and experience.
Cabell v. State, 57 Cal. 2d 150, 430 P.2d 54, 60 Cal. Rptr. 478, (1967); Note,
Sovereign Liabflity for D’fecnve or Dangerous Plen or Design—California
Government Code Section 830.5, 18 Hastones I.J. 384 (1088). Inverse lia-
bility thus serves as g “loophole” to the tort immunity conferred for initial
bad planning; but nelther tort nor inverse remedies are available for govern-
mental failure to correct known dengers that lsier develop. Any incentive
for accident prevention or for upgrading public fecilities for safety purposes
is not conspicuouz here,

4t Although inverse condemnation lmb:ht,v is not limited tc real property
but extende also to personalty, see Sutfin v. State, 261 A.C.A. 39, 67 Cal. Rptr.
68% {1068}, it has never been desmod gpplicabls te personal injuries or
death claims. Brandenburg v. Los Angeles County Flood Control Dist., 45
Cal. App. 24 308, 114 P.2d 14 (1941); note 270 supra. However, if the factual
basis for inverse Hability also constitules » nuisance, demages for personal
injuries are recoverable. See Murphy v. Tacoma, 80 Wash. 2d 803, 374 P24
B78 (1962); of. Bright v. Xast Eide Mosquito Abatunent Dist., 188 Cal. App.

2377, 535 P.24 527 (1959).
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of governmental authority ®** Section 12425 was designed to meet
the special problem of substantial property damage likely to oecur
from the kinds of technical cperations, including soil tests, trenching,
and drilling operations, often necessitated by reservoir investiga-
tions.™* It appears, however, that section 1242.5 is both too broad and
too narrow. By requiring a preliminary court proceeding in all cases,
without regard for the degree of improbability that substantisa]l dam-
age will result from the entity's proposed investigatory methods, it
imposes a requirement that often is unduly burdensome, time-con-
suming, and constitutionally unnecessary.?¥? At the same time, since
other kinds of privileged entries anlso may result in substantial prop-
erty damage® section 12425 is more restricted in scope than its
policy rationale warrants.

What is required are general statutory critena based upon section
12425, but limited to those cases in which its safeguards are required
most urgently. It would be desirable, for instance, to make the pro-
cedure mandatory only when the owner's consent is not obtainable
through negotiations,*® and the planned survey (regardless of pur-
pose) includes the digging of excavations, drilling of test holes or
borings, extensive cutting of tress, clearing of land areas, moving of
large quantities of earth, use of explosives, or employment of vehicles
or mechanized equipment. Bypassing the formal statutory procedure
by voluntary sgreement with the owner could be promoted by a
statutory requirement that, in any event, the entity at its sole expense
mmtrepairandmmetheproperty so far as possible, atter the sur-
vey ia concluded.®® In :ddition, the entity could be required to com-

846 Car, Copx C1v. Proc. § 1242; Car. Gov'r Comne § 821.8; A, Vaw Arstrwe,
Cavtrorxia Goverwmeny Torr Liamrrrr § 582 (Cal. Cont. Educ. Bar ed. 1984).

t4¢ Se¢ Jacobeen v. Superior Court, 182 Cal, 318, 219 P. 888 (1923); text
sccompanying note 287 supra. :

. M See 2P Nmu.mmmbomiﬁn (ran ldul.lm} Annct.,

29 ALR, 1409 (1824). Disproportionate costs of administering a system for -
setilement of nominal inverse condemnation claims is & rational basds for

withholding compensation for trivial injuriss. See Michelman, Property,

Utility, and Foirness: Comments on tha Eihical Foundatione of “Just Com-
pengation” Law, 80 Hamv, L. Rxv. 1185, 1314 {1987); cf. Bacich v, Board of
Control, 23 Cal. 2d 343, 144 P.2d 818, 839 (1943) (Traymor, J.) (dissenting
opinion).

343 See pote 200 supra. -

840 The petition and deposit procedure need be employed only “in the
event . . . [the public] agency I» unable by negotiationa to obtain the consent
of the ownu-." CaL. Coms Cav, Proc. § 12438,

850 Pracedent for imposition of a duty to restore the previcus condition
of the premisee is found in numerous statuter providing, in connection with
suthoriration for the construclion of public improvements in or across streets,
rivers, railtoad linex, end the like, that the public entity “shall restore™ the
intersection, street, or other location to its former staie. See, eg., CaL
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pengate the ewaer for his damages if for any reason the entity is un-
able fully to restore the premises to their previous condition.®
Other minor defeets in section 1242.5, while not d.zscussed in this arti-
cle, should also be abrogated.®*

Hesyma & Sarzry Cobe § 6518 (senitary districts); Cau. Pus. Umi. Copx §
18486 {public utility districts}; Car. Warse Copzx § T1885 (municipal water
districts). Statutory provisions to this effect are coliecied in Van Alstyne,
A Study Relating to. Sovereign Immunity, in § Cai. Law Reviion Comoa'n,
Rxroxrrs, RECOMMTINDATIONS & Srunrss 01-83 {1983).

351 Statutes of other states, which authorize official entries upon private
property for survey and investigational purposes, typleally reguive the entity
to reimburse the ownper for “sny pciual damage” resulting therefrom, Kanses
aflows entry by the turnpike authority fo make suthorized “surveys, sound-
ings, drillings and examinstions.” The suthority is required to make reim<
bursement for “sny actual damages” Kaws. Star. Axn. § 88-2005 (1964).
Mazsachusetis permity entry by the highway department for authorired “sur-
veys, soundings, driliings or examination” The departmant i required to
restore Jands to previous condition, and to reimburse owner for “any injury
or actual damage . . . " Mass. Gaw. Laws Aww. ch. 81, § TF (1864}, Ohlo
authorizes the condemning public agencies, prior to instituting eminent domain
proceedings, to enter to make "surveys, soundings, drillings, appraisals, and
ex&ml.natiom after notice to the proparty owner,  The sgency Iy required to

make restituticn or reimbursement for any actual damage resulting” to the
premises or improvements and personal property located thereon. - Owro Rzv.
Cope ANy, § 168.03 (Supp. 1968). Oklshoma also sllows entry by the de-
partment of highways t0 make “surveys, scundings snd drillings, and examins-
tions” with the department required to mske reimbursement for “any actual
demages: reyulting” fo the prefmises. Oxci, Szar. tit. 69, § 46.1-.2 (Supp.
1968).. In Pennsylvaniz the condemning agencies are authorized to enter
property, prior to tiling & declarstion of taking, to make "studies, surveys,
tests, soundings and sppraizals” Agencies are required to pay “any actual
damages sustained” by the owner. Pa, Svar Axk. Ht. 26, § 1-408 {Supp. 1988).

The courts have generally construed statutes of this type ss limited to
reimbursement for substentisl physical demages only, See e.g, Onorato Bros.
v. Massachusetts Turnpike Auth. 336 Mass 54, 142 N.E.2d 386 (1957), where
Tecovery was denied for “trivial” damage csused hy the setting of rurvegory’
Stakes, and for temporhry loss of marketability due to spprehension by pros-
pective buyers that the preperty being surveved would be condemned in the
near future; ¢f. Wood v. Mississipni Power Co., 245 Miss. 103, 148 So. 2d 5348
{1982). - Since the owner may fear that eome injuries will cccur despite the
entity’™s assurgnees to the contrary, authority for the entify to pay the owner
s ressonable amount within steted limits as compensation for prospective
apprebension and annoyance {in addition to asyurence of payment of actual
damages) could also usefully asyist in promoting owner cooperation through
negotiation. .

222 Defects deserving consideration include:

{1} It iz not eniirely clear under section 12425 whether the court pro-
ceedings prelitainary to the order for the gurvey zre ex parte or on notice
to the owner. Ser Los Angeles v. Schweitzer, 2060 Cal. App. 2d 448, 18 Cal.
Rpir. 429 (1962} (om appea!l from order for reservoir survey made under
section 1242.5 in which report fails to indicate whether owner received notice
and hesring; interlocutory order held nonappealable). Sinee no elements of -
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D. Expansion of Statutory Remedies

Procedural disparities slso deserve legislative treatment. The
remedy in inverse condemnation generaliy contemplates the recovery
of monetary damages,® although in special circumatances the courts

emergency justify summary entries for survey and testing purposes, it h
doubtiul that ex porte proceedings would roeet the requirement of procedural
due process. Cf. People v. Broad, 218 Cal 1, 12 P.2d 541 (1932} (notice and
hearing required before nmrootics forfeiturs of vehicls effective}; Thain v.
Palo Alto, 207 Cal. App. 2d 173, 24 Cal. Rptr. 516 (1962) {notice and hearing
required, absant emergency, before weed abatement sction faken on private
property). Assursihce of & fully informed decision with respect to the amount
of security to be required would be promioted by a noticed hearing with op-
portunity for presentation of evidence by the owner. If In the course of the
survey, the depoait becomes insdegquate beciuze of unforzpeen injuries in-
mmamuwmmmmmmmmmumdmnormum.
security and the statute ahould indicate the procedures open to the owner to
obtain such sn arder.

(%) Section 12445 is silent om the scope of tha court's autharity to in-
quirs into the techniques of exploration mod survey that are contemplated,
and as to the extent of its power to impose lmitations and restrictions upon
their us¢ in the interest of reducing the ptospective dumsges or of reqquiring
utilization of the least detrimental techniques where alternatives are tech-
nologically fessible. Ses Los Angeles v. Schweitzer, suprc {appeal from
trial oourt order imposing specific limitations upon investigatory methods,
under section 12445, dismissed without counsideration of merits).

{(3) - Section 12425 fails to provide for remedies avatlable to the owner
whan a public entity faila to invoke the statutory procedure, whether inad-
vertently or by design.

(£} mm:mwammmmmmm-
cover, out of the deposited sscutity, compensation for the dumages caused by
the survey, plua court costs snd s reasopabla attorney fee “incurred in the
proceedings before the court” it is not clear what “proceeding” is referred

. to—the initial proceeding lsading io the order permitting the survey, or the
mhmuﬂwmdm;wobhlnmmaﬁummmm“

'“ Legisiative clariffcation of the rules of dlmaw applicable in inverse
condemnation proceedings would be appropriate, since present statutory pro-
visions governing eminent domain awards are gearsd sclely to affirmative
condemnation procesdings. See Car. Cotmt Crv. Proc, §f 1248.55h. Conddera-
tion should be given to the following sxpects of inverss damages rules:

. {a) Should a “Before-and-after™ test, a3 & meanuw of loxs of value, be
eatablished by ststute ux the basic rule of Jamages, in accordence with the
decisionsl Jaw? See Bose v. Stete, 10 Cal. 24 713, 787, 133 P.2d 305, 519 {1942},
It 13 clear thut loss of velue i3 not the only constitutionally permisaible meas-
ure of just compensation. United States v. Virginia Elec. & Power Co., 385
1.8, 824 (1981); Citizany Utll. Co. v. Buperior Court, 50 Cal. 24 805, 382 P24
398, 31 Cal. Rpir. 316 (1963), If this standerd ix adopied, however, It should
be recognized that exceptions may be nesded to deal equitably with situations
in which damage tb improvaments may not be reflected in diminished land
value, See, £, Kans v. Chicagn, 393 N1. 172, 84 N.E24 508 {1846} (no in-
verse damage recognized where, afier destruction of building, Iand wes more
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sometimes have developed a “physicai solution” where successive fu-

valuabie than before); Evans v. Wheeler, 200 Tenn. 40, 348 S.W.24 500 (1961}
{detriment to operation of riding acadery, caused by diversion of river, held
noncompensable since no loss was established when property values wers
Judged by “before-and-after” method in light of fact that higheat and best
use wae for residential subdivision); Note, Compensation For ¢ Partial Taking
of Property: Balancing Fartors in Emineni Domain, 72 Yarx LJ, 303 (1682).
Furthermore, the method of computing loss of value shosld exclude increased
valuer sttributable to genaral inflationary trends, especielly where the damage
was inflicied over an exiended period of {ime. Sec Steiger v. San Diego,
163 Cal App. 3d 110, 825 P24 04 (1858).

(b} Should “special” benefits be sei off against Inverse ‘dmmages, in
accordance with the case law? See Dunbar v. Humboldi Bay. Mun. Water
Dist., 2504 Cal. App. 34 450, 62 Cal. Rptr. 358 (1887). In affirmative eminent
domain proceedings, specinl benefits may only be set off aguinst severance
damages, not againat the value of what is taken, Car. Corx Crv. Proc, § 1248;
see Gleaves, Specisl Benefits: Phantom of the Opera, 40 Cartr. 81 BJ. 245
(1885); Comment, The Offeet ¢} Benefils Apoinst Losses in Eminent Domain
Cases in Texas: A Critical Appraisal, 44 Tex. 1. Rev, 1564 (1868), Inverse
litigation, however, ordinarily does not involve issues of severance damages;
hence, to aliow a comnplete offset agrinet inverse damages might, in some cnae,
reduce the plaintiff's recovery to zero, Cf. United Sistes ex rel TVA v
Land in Hamilton County, 33¢ F. Supp. 377 (ED. Tenn 1968), even though,
had the identical fucts been the subject of an aifirmative condemnation sult,
o offset would bave been permissitle. But see Car. Copz Civ. Proc. §§ 534,
1248, Section 12348 provides for an offset of ppecifically defined benefits
rigainst damages for appropristion of water. This section Is incorporated by
reference in section 534 which provides for an inverse damege sward sa ai-
ternative relief in a suit {0 enjoin appropristion of water

{¢) To what extent should expenses incurred by the plainii¥ in an
effort to mitigate inverse damages be recoverable? Such mitigation expenases
are presently recoverable under the decirionsl law, when incurred in good
faith and in reaschable amount, aven though the mitigation stforts were
unsuccessful,  Albers v. Loz Angeles County, 62 Cal. 24 260, 280-72, 398 P.2d
128, 140-42, 42 Cal. Rptr, 65, 100-02 (1983}, Such mitigation expenzes are
racoverable in addition to loss of market value. Jd.' See gleo Game & Fish
Comm'n v. Farmers I, Co., — Colo. —, 428 .24 562 (10487} Xane v. Chicago,
392 DL 172, 84 N.E.2d 508 (1M5).

{d} When “cost-to-cure” is lesa than toss of market velue should this
measure of damsges be authorized or required in lieu of loss-of-value? Ses
Dunbar v. Humboldt Bay Mun. Water Dist, 254 Cal. App. 2d 480, 62 Cal
HAptr. 358 (1967) (coat of remedia) measures held relevant to damage lssues);
Steiger v. San Diego, 183 Cal, App. 2d 110, 320 P.2d 84 {1958) (cost of con-
structing adegquate dreinage in alleviate erosion held relevant to loss of
value); Bernard v. State, 127 So. 2d 774 (La. 1861} {cost of construction of
new bridge to restore access destroyed by enjargement of drainage canal);
HBrewitz v. St. Psul, 258 Minn. 525, 88 N.W.2d 456 (1858) (cost of retaining
wall to conirol erosion caused by lowering of sireel grade). Should the cost
of aveilable remedial messurer limit inverse dameges where the ownet, by
unreasonably failling to tske such measures o mitigstion of damages, in-
cressed the physical injuries and foss of valye sustsined? See United States
v. Dickinson, 331 U.S. 745, 751 (1847) {fair to measure ercsion damage by
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ture damaging to an uncertgin or lpeeulntivé:degm@e is anticipated 3™
Ordinarily, however, injunctive or other equitable relief is not avail-
able in an inverse condemnation action where a public use of the

property has ‘attached.‘“ Accordingly, equitable powers to mold de-

cost of reasonable protective messures which plaintifts could have under-
taken). See generally Note, Comparsation for a Partial Taking of Property:
Balancing Factors in Eminent Domain, 72 Vare L.J. 392 {1962).

(e) Shomdmnuvﬂmdmmﬁanmbenuthorimdininvemm-
demnation procesdings? Cf. Albers v. Lox Angeles County, 82 Chi. 24 250,
267-88, 306 P.24 128, 139, 42 Cal. Rptr, 89, 05 (I985) (removai end relocation
costs held not allownble in addition to loss of value). See ganerally Housx
CoxiMm'w ok Pus. Works, 88t Cowg, Iv Ssas., Srvnr or COMPENSATION AND
ABSISTANCE rOR PERSONE Arrxcrsp py Rzar Prorwery Acquuarrion v Fapeeat
AND Froenatey Assisred Proomasea 194-237 (Comm. Print 1084) (coliectlon of
statutory crovisions lor relocation and removal costa); U.S. Apvisony Comam’N
or INTIRCOVERWMENTAL REvarrons, Rmocarzon: Usmequas TaeamMzNT or Pro-
rLE AND Busnvess Disrtacen sy Govenomnty (19883,

{f) Bbould attorney fees and oxpart wiiness fess be recoversble In
inverse condemnation procwedings? Ordinarily, such losses ars not presently
recoverahle in inverse suits, See Frustuck v. Febrfax, 230 Cal. App. 24 412, 41
Cal. Rptz. 58 (1984), in which the sbandonment of the project causing in-
verse damages waa held not a bagis for a statutory gward of attorvieys fees
and expert witness fees under Car. Coos Civ. Paoc. § 1255e. But pes id § 833
{(aftorneys fees suthorized in water appropristion sult whers defendant posts
bond on obtaining modificetion of injunction). 7

334 Sye Pasadens v. Alharnbra, 3% Cal. 24 908, 207 P.2d 17 (1948) {alloca-
tion of water rights in underground basin}; Hillside Water Co, v. Los Angeles,
10 Cal. 24 977, 76 P.2d 681 (1038) (replacement of public school waler supply
depleteid by municipsl exportstion}, Unconditinal' mandatory orders for
physical correction of a cause of recurrent damaging have sometimes been

approved. See, e.g., Union Pae. RR. v. Irrigation Dist, 253 F. Supp. 251 (D.
Ore. 19868} (mandatory correction of seepage from frrigation canal): Weim-

hand v. Petalurma, 37 Cal. App. 206, 174 P. 958 (1916} (mandatory instaliation
of culvert); Colells v, King County, — Wash, 24 —, 433 P.2d 154 {1047} (man-
datory injunction t0 county to provide drainage for plaintifts lands). It is
submitied, however, that the public entify prefernbly should be given a choice,
in the form of & conditional judgment, whather to undertake physical correc-
tion of the diffieulty or to pay just compensation and thereby scquire the right
to continuation of the injurious condition In the future, See, a9, Gibson v.
Tampa, 135 Fla. 837, 185 So. 319 {1938) (chty could not be vompelled to evect
expensive pewsge treatmant plant in lisu of just compensation for pollution
damage); Buxel v, King County, 40 Wash. 24 404, 374 P24 250 (1062) (city
given alternative between conttruction of drzinsge facilities or payment of
damages) ; cf. Harrisonville v. W. B. Dickey Cley Mig. Co., 280 U.S. 334, 33041
(1933) (Brandeis, J.J (lnjunction ageinst sewage nuizance conditioned upon
city's fallure to pay demages). The lattar view would reduce the danger of
judicial interference with the discretionary determinstions of elected public
officialy in matters relating to fisenl end budget policy, seope of improvernent
projects, and srrangement of priorities in allocation of public resources,

% Pegbody v. Vallejo, 2 Cul. 2d 351, 40 P24 488 {1433); Prustuck v

Fairfax, 212 Cal. App. 34 345, 28 Cal. Rpir. 357 (1562). However, thare are

onses to the contrary, Note 334 emwpra. Imjunctlve rellef has been recognized

J
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crees to fit the practical situstions presented in inverse I': zation sel-
dom have been exploitad in California inverse condemnation litigation,
perhaps on the assumption that “just compensation” contemplates
pecuniary relief only.3® If by stztute, inverse condemnation actions
were treated as fort actions, greater flexibility of remedial resources
could become available to adjust the relations between the parties in
an equitable fashion®' Moreover, alternative ways to redress the
property ownet's grievance could be provided, perhmps subject to the
public entity's option. In water demage cases, for example, & Wis-
consin statute permits the entity to choose whether to pay damages,
correct the deficlenicy, or condemn the rights necessary to allow a
continuation of the damage.®? Quaslified judgments, under which a
reduction in the amount of the inverse damege award is conditioned
upon correction of the cause of the damage, also might be author-
ized‘l&ﬂ

It appears reasonably probeble that much of the artificiality of
inverse condemnation law, derived largely from its uge as a device to
evade sovereign immunily, can be eliminaied by the codification of
statutory standards. Moreover, In cases where unintendsd physical
property damage is the basis of the claim, it is now both possible (due
to the demise of sovercign Immunity) and degirable (in the interest of
greater certainty and predictability,) to develop a single legislative

as generaily appropriate to prevent a threatened taking or damaging of pri-
vate property if a public use haz not yet materialized Beals v. Los Angeles,
23 Cal. 24 381, 144 P24 830 (1544); cf. Husesl! v, Ban Francieco, 11 Cal, 24 168,
78 P.3d 1021 (1938} (nulsance).

as8 For a good review of the tlexible inverse remedies which could be
made available, see Note, Eminent Domain—Righis: and Remedies of an
Uncompensated Landowoner, 1862 Wasn, ULQ. 216. See also Horrell, Rights
and Hemedies of Property Quwners Not Proceeded Against, 1866 U, Iox, L.
Fosust 113; Oberst & Lewis, Claimz Apainsi the Stete of Kentucky-—Reperse
Eminent Domain, 42 Ky. L.J. i83 (1p33); Note, Compensation for o Partial
Taking of Property: Bolancing Foctors in Eminent Domaoin, 72 Yarx L.J. 302
(1982},

357 See, ¢.g., Enos v. Harmon, 157 Cel. App. 24 748, 321 P.2¢ 810 (1958}
(mandatory injunction, plus drmages, awarded in privete tort suit to compel
removal of obetruction to flow of ircigation water). See glso Uan. Copx Crv.
Prot, § 1251 (authoriszation for condemning agency fo elect to build fences,
In Heu of paying demages, when property is teken for highway purposes).

350 Wis Srar. § 88.87, -8 (Supp. 1987).

338 Ses note 354 supra. In approprieste cases, the court could be author-
ized to award just compensation for damages accrued in the past, plus a man-
datory order to undertske corractive messures to prevent damege in the
tuture, unless the defendant public entity formally asserts its desire o acquire
title to a permanent essement or serviiude and pay compensation therefor.
See Game & Fish Comm'n v. Farmers Irr. Co,, —- Cola, —, 428 P.2d 562 (1687)
{stream poliution); Armbruster v. Stanton-Pliger Dralnage Dist., 18% Neb.
504, 100 N.W.2d 781 (1660) {stream diversion and erosion).
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remedy with adeguate ncopé and flexibility to supplant the uncertain
and inconsistent inverse condemnation action developed by the courts.
The prospect is & worthy challenge for modern law reform.




