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Front Street Cable R. Co.~ Hawkins t. 

(Wash.) 808 
Frorer •• People (IlL) _ 492 

G. 

Galvin, Jacksonville, T. & K. W. R. Co. 
•. (Fla.) • 337 

Gandolfo •. Hartman (49 Fed. Rep. 181) 277 
Gas & Electric Light Corors., Attorney. 

General, ez rei .• 'D. Walworth 
Light & P. Co. (M .... ) • 398 

Gates tI. Pennsylvania R. Co. (150 Pa. 50) 554 
Gay •• Brierfield Coal & 1. Co. (AJa.) • 564 
George, State. Sherman • .". (Or.) 737 
Georgia, S. & F. R. Co . •. Asmore (Ga.) 53 
Gerald. Loker •. (~I .... ) • 497 
German American Ins. Co. 1:1. Commer-

cial F. In •. Co. (Ala.) 
Giddings 1). Blacker (Mich.) 
Gilkerson·Sloss Commission Co. 1:1. Sa-

linger (Ark.) 
GiUespie 1'. Lincoln (Neb.) 
Glass'll. Freeburg (Minn.) 
Glover. HoUey 'D. (S. C.) .. • 
Gosnell, Flack 'V. (Md.) ' .. 
Graham, Com. 17. (:alass.) .. 
Grand Rapids Scbool Furniture Co. !I. 

Baney School Furniture Co. 

291 
402 

526 
349 
335 
776 
547 
578 

(Mich.) 721 
Gratiot 'Il. 'Missouri Pac. R. Co. (~Io.) - 189 
Graves. Com. 'D. (Mass.) .. 256 
Great Creek Coal Co .. Farmers Loan &' 

T. Co .•. ro. B. C. C. llI.) 
Great Northern R Co., Hendrickson D. 

603 

flllinn.) 261 
Gulf, C. & S. F. R Co .•. Henry (Tex.) 318 

•. Looney (Tex.) - _ • • 471 

H. 

Haeuss1er 11. 1.1isoourl Iron Co. a,ro.} 
Haney School Furniture Co. , Grand 

Rapids School Furniture Co. 
t!. ()Iich.) . 

Hart •. Cole (~Iass.) • 
llartford, State. ez rd., !!. Craig (Ind.) 
lIartman, Gandolfo •. (U. S. C. C. Cal.) 
Hasledahl, State •. (N. Dak.) 
Hastings. State. a rel., 'D. Smith (Neb.)· 
Hawkins 'D. Front Street Cable R. Co. (3 

Wash. 592) • 
Hayden, Seattle Board of Tnttle 'D. 

(Wash.) • _.. 
Head !!. Horn blower (301858.) 

22Q 

721 
5!'i7 
688 
277 
150 
791 

808 

530 
510 
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Heflron t. Detroit City R. Co. (Mich.) - 345 
Henderson 'D. Philadelphia & R R. Co. 

(144 Pa. 461) 299 
Hendrickson 11. Great Northern R. Co. 

(11inn.) - •• 261 
'Henry. Gulf. C. &1 S. F. R. Co .•. (TeL) 318 

r. 
LaI1yo. Fitz Henry (Iowa) 

tI. Sullivan (Iowa) .. 
LaUy. lie, (Iowa) . -
Langenberg 'D. Decker (Ind.) 

7 

631 
681 
681 
108 

Hesseltine'll. McLaughlin (Wash.) 699 
Herr 'D. Lebanon (Pa.) - - 106 

Lapsley, U uiQn P. R. Co. 1). (U. S. C. C. 
App. 8th C.)· - • • BOO 

Hewitt. State, Hitchcock, fl. (S. Dak.) 413 
Hirst. Florida S. R. Co .•. (Fla.) 631 
Hitchcock. State. tz 1'el .• 1:'. Hewitt (S. 

Larson '0. Metropolitan Stre~t R. Co. ~IQ.) 330 
Latah County 'I). Peterson (Idabo) - 81 
Lavalle '0. Societe st. Jean Baptiste de 

Dak.) • - - • - 413 
Hobbs, Ingalls,. (lIass.) • 51 
Hoetling ZI. San Antonio (Tex.) 608 
Holley •. Glover (S. C.) • • • 776 
Born 'D. Oneida County Supra. (N. Y.) - 836 
Hornblower, Head 11. (Mass.) 510 
Horsting. Ryder 'D. (Ind.) • 186 
Boughton Coumy Suprs. 11. Blacker 

(Mich.). 432 
Hoyt •. People (ill.)· 239 
Hughes 'J\ Torgerson (Ala.) - 600 
Bull 'D. State. Rollins (Fla.). • - a08 

W oonsocket(17 R. L -) 
Lebanon. Herr 'I). (Pa.) - - -
Leonard ". Clough (133 N. Y. 292) 
Levine, Lowenberg 'D. (Cal) .. 
Lewis 1). Arbuckle (Iowa) 

1). i\liller (Iowa) 
Lincoln, Gillespie 'D. (Neb.) 
Lindsay t. Cooper (Ala.) .. .. . 
Little Rock Street Gradin!!' & P. Dist. 

No. 46 'D. Little '"Rock. School 
Dist. (Ark.) 

392 
106 
305 
159 
677 
677 
649 
813 

418 

Rumason. Buckley 'D. (Minn.) - - 423 
Hutchinson Smoke Burner Co.~ Flint ". 

Little Rock School Dis!.. Little Rock 
Street Grading &" P. Dist. No. 
460. (Ark.> • • • 418 

(}Io.) - 243 Liverpool & L. & G. ins. Co. 'l). Board of 
ABsessors (44. La. Ann. --) 56 

Loker •. Gerald ()Iass.) 497 
L 

DIinois Cent. R.. Co. 11. :anner ~liss.} _ 627 
Illinois -Watch Case Co. 'D. Pearson (Ill.) 429 
Ingalls 'D. Hobbs (Mass.) - - • 01 
Insurance Company, Commercial F., 

German American Ins. Co. v. 

Looney. Gulf, C. & S. F. R. Co. o. (Tex.) 471 
Louisiana Electric Light Co., Cleme.nts '0. 

(La.) 43 
Louisville & N. R. Co., lIanning 'll. (Ala.) 55 

1,). Northington (Tenn.) 268 
Louisville, N. O. & T. R. CO. II. Jordan 

(}Jisa.) 251 
(Al •. ) _ 291 Lovett '0. State (Fla.) 313 

Lowenberg 11. Levine (93 Cal. 215) 159 Fidelity & 0., State, Attorney-
General, •. (Ohio St.) • 611 Lutz 11. Atlantic & P. R. Co. l~. 1\1.) 819 

Lynchburg &1 D. R. Co., Kelly". (N. C.) 514 
Lysons. State. u1'el •• '0. Ruff (\Vash.) lW 

German American 'D. Commercial 
F. Ins. Co. (Ala.) . 

Liverpool & L. & G. 'D. Board of 
291 

Assessors (44 La. AnD. -) 56 
New Orleans. Coleman 'D. (Obio) 174 

International &- G. N. R. Co., :McCarn tI. 
(Tex.) -

J. 

Jackson, :Mann 11'. (Me.) '" .. .. .. 
Jacksonville, T. & K. W. R. Co .•• Gal. 

vin (Fla.) - - -
Jacobs, .Mutual Ace. Asso. '0. (ID.) 
Jemmett, Chase 11. (Utah) - .. 
Jenkins '0. Ballantyne (Utah) • .. .. 
Joanoin 'D. Ogilvie (Minn.) .. .. .. 
Jones 1'. Portland (88 ~Iich. 598).. .. 
Jordan, Louisville, N. O. & T. R. Co. 11'. 

(Jliss.) • • 
Joyce, Butler 'l'. (D. C.) .. 
Judah, Younger D. (Mo.) 

K. 

Kassen, CinCinnati, H. & D. R Co. ". 
(Ohio St.) - • - .. 

Kl'Uy, Allen 'Z'. (R. 1.) • .. _ _ 
Kelly". Lynchburg &1 D. R. Co. (HO N. 

C. 431)· • . . _ 
Kunze, People, ez rel .. tl'. Ft. Wayne & 

E. R. Co. ()lich.) _ -
Kyle. Reece tl'. (Ohio) 
16 L. R. A. 

39 !lcCabe, Seager 'I). (Mich.) - • ,-
McCarn 1:'. International & G. N. R. Co. 

(Tex.) 
McElroy. State, .Mize. tI. (La.) 
McGrath. Wood •. (Pa.) 

707 ~lcKinney •. State (Wyo.) • • 
)IcLaugblio, Hesseltine fJ. (Wash.) 

337 McLaughlin's Estate. Re(Wash.) .. 
516 ]'facomber. Parker 'I). (R. I.) .. 
805 :McPherson 'D. Blacker (Mich.) 
689 }IaJden, Stanwood •. (~rass.) 
376 Manhattan R Co .• Palmeri 1:'. eN. Y.) 
437 Mann". Jackson (64 }\e. 400) _. -

Manning t7. Chesapeake & O. R. Co. (W. 
251 Va.) 
205 •• Louisville & N. R. Co. (Ala.) 
558 lIarietta & N. G. R. Co., Central Trust 

Co ••. (U. s. C. C. Ga.) 
lIason.". Wedger C:~lass.) -
:Maxton. People, Colfax, 11. (Ill.) 
Metropolitan Street R. Co., Larson !I. 

(Mo.) 
674 Miller, Lewis 1'. (Iowa) .. 
798 •• Stoddard (llinn.) • . 

"Minor, Illinois Cent. R. Co. 11. (Miss.) 
oUI,Minot 11. Russ (Mass.)· • . .. 

~Iissouri Iron Co., Haeussler tl'. ()lo.) 
752 f Missouri Pac. R Co., Gratiot 'l'. (Mo.) 
723 I Mize. State. e:r reI .• o. ~IcElroy (La.) 

247 

39 
278 
715 
710 
699 
699 
853 
475 
591 
136 
707 

271 
55 

90 
395 
178 

330 
677 
28~ 
627 
510 
2~O 
189 
278 
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::Monroe County Suprs .• PeoplE', Pond, o. I People's Gas C(\. tl. Tyner tlnd.) .. 
<N. Y.) .. .. .. .• 836

1 

People's llut. Ace'. Ins. ASSO., Stever~. 
]rIoole, Rice tl. (Ran.) 198 (Pa.) - - - .. 

t. Rolin (Va.) 6251 Peterson, Latah County 1:1. (ldabo). .. 
Morgan ll. Bell'(3 1\~asb. 554) 614 Philadelpbia & R,.R. Co., Henderson ". 
Morning JOllrnal Asso. 'Ii. Rutherford (51 (Pa.) .. .. .. .. .. 

Fed. Rep. 513) - - - . 803 Phillips, Sayre". (Ps.) -
:Morrow, Ross t. (Tex.) - 542 Spooner 'D, (CoDn.) 
1rIt. )lJlnsfield Hot~l Co. 14 Bailey (Vt.) 295 Pine o. St. Paul City R Co. (Minn.) .. 
Moyer 1:1. Bucks (Ind.) .. .. .. 231 Pittsbmgb, C. & St. L. R. Co. '1:>. State 
)iuUen •. Oregon, S. L. & U. N. R. Co. (Ohio) - - - - -

(Or., 593 Pond. People. ez rel., 'D. Monroe County 
~Iurphy, State". (R. 1.) 650 Suprs. (N. Y.) - - -
Murray. St. Louis & S. F. R. Co. cr. Sparrow 'D. tMinn.) .. 

(Ark.) 787 Portland, Jones 1). pUcb.) 
Mutual Ace. Asso. ~. Jacobs (Ill.) 516 Purcell tl. St. Paul Cny R Co. (Minn.) 

N. 
Q. 

443 

446 
81 

299' 
49 

461 
347 

380 

836 
103 
437 
203 

National Bank of New Cast1~. Nichol5on 
•. ,Ky.) - 223 Quinla.n, Sizer '(1. (Wis.) .. 

174 
• 611 

New OrleaDs IllS. Co., Coleman~. {Ohio, 
New York. P. &- B. R. Co., Darling ". 

(R. I.) - • - - -
New York Street Openi.ng &. Imp. Board, 

Be (133 N. Y. 329> - • 
Nichols fl. Ann Arbor & Y. S. R. Co.(~7 

]!ich. 361) -
Nicholson "c. National 'BanK of New 

Castle (Ky.) - - - -
Northern Cent. R. Co. fl. O'Conner (Md.) 
Northington, LouisviIIe & N. R Co. tI. 

(Tenn.) - - - -
Nussbaum, VQl"elS 11. {Ind.} 

O. 

Oakley, Wronk-ow fl. (N. Y.) 
O'Conner, Northern Cent. R Co. 'II. (Md.) 
Ogilvie. Joaunin fl. (Minn.) 
OlsOn. State, ex Tel., tl. Brown (:~Iinn.) 
Oneida County Suprs., Horn tl. tN. Y.) 
Oregon. S. L. & U. N. R Co., Fisher tI. 

(Or.) -
1t:uHen 1l. (0'1'.) 
tSkottowe e. (Dr., -

P. 
Pacific Improv. Co., Fay fl. (Cal.) 
Pai.nter. Woodru:ff 11. {Pa.) • 
Palmeri t'. Manhattan R. Co. (133 N. Y. 

643 

180 

371 

223 
449 

288 
4;; 

209 
449 
Bit) 
691 
836 

519 
593 
593 

188 
451 

261) • - - - 136 
Parker 1l. :Macomber (17 R. I. -) f"5S 
PeSTBOD, Illinois Waleb Case Co. 'l1. (Ill.) 429 
Pennsylvania. R. Co .• Gates fl. (Pa..) - 554 
People ". Bridges (ill) - 60>4 

Frorer 'D. (Ill) • 492 
Hoyt". IIll.) - 23l) 
f2 rel., Bradley, 1J. Shaw (133 N. 

Y. 493) - _ -
Carter. t'. Rice (N. Y.) . . 
Colfax. ". Maxton (139111 306) 
Craddick, Shelbyville Water Co. 

>. (IlL) - -
Kunze, 'D. Ft. Wayne & E. R. Co. 

606 
836 
178 

505 

(~lich.) - • 752 
Pond, 1:. ~{onroe County Supra. 

(N. Y.) - - - - - Sa6 
Winchester, e. Coleman (133 N. 

Y. 279) 
16 L. It A. 

183 

R. 

Railroad Company. Ann Arbor & Y. S .• 
Nichols 'D. (:\licb.) - - _ 

Atlantic & P., Lutz "ll. (N. M.) 
Chesapeake & 0., Daniel 11. (W. 

Va.) ~ - - - . 
Chesapeake & 0., Manning 'D. (W. 

Va.) 
Chicago, IL &; Bt. P., Church 'D. 

(MinD.) 
Cincinnati, H. & D .• ~. Kas~n (4-.9 

Ohio-8t. -) -
Detroit. B. C. &: A., Sanborn tI. 

()lich.) -
Detroit City. Heffron 1\ (~1ich.) 
Detroit, G. H. & M., Dewey 'D. 

(Mich.) _. - - -
Flint & P. ll"Baker ". Olich.) -
Florida S., 1). l1'irst (Fla.) . 
Ft.. Wayne&E., People, Kunze.tlT 

(Mich.) 
Frodt Street Cable. Hawkins 17. 

(Wash.) 
Georgia, S. & F.,~. Asmore (Gs..) 
Great Northern, Hendrickson !7. 

f~Iinn.) 
Gul!, C. & S. F., •• Henry (Tex.) 
Gulf, C. & S. F., '. Looney (Tex.) 
Jllinois Cent. 'D. :MiDorC~1iss.) 
International & G . ..N., McCarn 11. 

(Tex.) - - - - -
Jacksonvin~, T. & K. W., 'D. Gal· 

vin (Fla.) .' - - _ 
Louisville &; N., Manniotrt!. (Ala.) 
Louisville & N., tI. Northington 

(Tenn.) - _ 
Loui£viUe. N. O. & T'J ~. Jordan 

("liss. ) 
Lynchhurg& D., KeHy •• (~. C.) 
Manhattan, Palmeri 'D. (N. Y.) 
Marietta. & N. G., Central Trust 

Co. o. (U. S. C. C. Ga.) 
MetropoJitan. Street, Larson ". 

(Mo.) 
Missouri Pac., G:atiot 'D. (~Io.) 
New York, P. & B.. Darling 11. 

(It 1.) - - - -
Nortbt·ru C~nt., t:I. O'Conner C\ld.l 

871 
819 

383 

271 

861 

674 

119 
US 

342 
154 
631 

752 

808 
53 

261 
31S 
471 
627 

39 

337 
55 

263 

251 
514 
13& 

9G 

33!) 
189 

613 
449 



CASES REPORTED. 9 

Railroad Company, Oregon, S. L. & U. 
N., Fisher •• (Or.) • • 519 

Olegon, S. L. & U. N .• Mullen ". 
(Or.) • 593 

Oregon, S. L. & U. N .• Skoltowe 
•. (Or.) 593 

Per"IUsylvania, Gates fJ. (Pa.) • 554 
Philadelphia. & R.. Hender:5on ". 

(Pa.) • • • . • 299 
. Pittshure:h. C. & St. 1... v. State 

(Ohio) • 380 
Richmond & D .• 'D. Scott (Va,) - 91 
Richmond&D., Watcrs1:.(N.C.) 834. 
St. Louis & S. F., tI. Murray (55 

Ark. 248) 787 
St. Paul City, Pine fJ. (Minn.). 347 
St. Paul City, Purcell1!. (~linn.)... 203 
Bt Paul City, Steeg •. alinn.) . 3i9 
Union P., •• Lapsley (n Fed. Rep. 

174) 800 
West End Strcet, CTeamer 1). 

(Mass.) . •• 490 
Ransom, State, tI. Black (N. J.) 769 
Reece •• Kyle (49 Ohio St. -) 723 
Reeve tI. First Nat. Ba.nk of Glas!'.boro 

(54 N. J. ~. 208) • ' 143 
Rentz, Detroit 0. ()IICh.) - t 59 
Republican }Iountain Silver !lines, 

Brown'll. (Co\o.) 426 
Rice 'D. ).foore (K8-D.1 • 198 

People, Carter, tI. (N. Y.). 836 
Richmond &" D. R Co. tI. Scott (Va.) - 91 

\Vaters'D. (N. C.)· 834 
Roberts, Com. fl. (,\Iass.) - - ... ~ 4.00 
Robinson, Southwestern Teleg: & Teleph. 

Co. " (U, S, C, 0, App. 5th 
C,) ••• 545 

Rockport Ice Co., Barrett 'I). (Me.) 774 
ROlin, ~Ioore 11. (Va., - - - 625 
Rollins. State, ex ret .• Hull, D. (Fla.) 308 
Ross il. Morrow (Tex.) - - 542 
Rothschild tl. Dougher (1'ex.) 719 
Ruff, State. tysons il. (Wash.) -,' 140 
Russ, l\Iiuot 1:'. (Mass.)· - - _ 510 
Rutberford. )Iorning Journal Asso. il. 

(U. S, C. O. App. 2d C,). 803 
Ryder •• RO'"ting (Ind,) • 186 

s. 
81, Loui. & S. F. ROD .• , ~Iurray (55 

Ark. 248) • • , • 787 
St. Paul City R Co" Pine 0, minn.). &17 

Purcell 'C. (~Iinn.) - - _ 203 
~teeg tI. (::\Olinn.) - 379 

St. Paul Sanitation bo., Willis t:'. (Minn.) 281 
Sa~nas City, Arcber 'fl. (Ca1.) , . _ 145 
Sahnger. Gilkerson-Sloss Commission 

Co. ., (Ark,). 526 
Sa.n Antonio, Hoefling-tl. {Tex.} - _ 608 
Sanborn 11, Detroit. B. C. &.A. R. Co. 

()Iich.) • 119 
Sayre 1', Phillips (Pa.) - 49 
Scanlon 1'. 'Vedger (Uass.) 305 
Schwartz, Blum 1'. (Tex.).. .. • 668 
Scott, Ricbmond & D, R Co .•. (Va.) 91 
Seager 11. )lcCabe (Mich.) - - . 247 
Seatt1e Board of Trade 1:7. Hayden 

(Wash,). •• 530 
Sehna. Boyd 'C. (.!.la.) - - _ 729 
Shaw, People, Bradley, ., (N. y'.) 600 
1614 Il. A.. 

Shelbyville W'ater Co. 'D. People. Crad· 
dick, (Ill,) 5O~ 

Sbelden fl. Fox (Kan.) - 357 
Sherman. State, ex rel .• !7. George (Or.) 737 
Shideler v. State (Ind.) 225 
Sizer!!. Quinlan (Wis.). - - - 512 
Skotlowe .' Oregon, S, L. & U, N. R 

Co. (Or,)· 593 
Smith, Bowers 1'. (Mo.) 754 

Crocker 'D. (AJa.) 576 
State, Hastings, 1'. (Neb.) 791 

Smith'! App. (61 Conn. 420) . 533 
Societe St. Jean Baptiste de Woonsocket, 

Lavane ., (R I,) . 392 
Sontag 'D. Bie:elow (Ill.)· 826 
Southard t'- Curley (N. Y.) 561 
Southwestern Teleg. & Telepb. Co. f7. 

Robinson (2 U, S. App.205)· 543 
Sparrow 'D. Yond Olinn.) 10;,1 
Spoonert'o Phillips (Conn.) 461 
Stanwood 11, Malden (Mass.) 5fJ1 
State, Cl1lig 'D. {Ohio) - - 353 

., Cutshall (110 N, C. 538) 130 
Delafoile., (X J,) 500 
., Hasledahl (N, Dak.) 150 
Lovett., (Fla,) 313 
~lcKinney 0, (Wyo,) 710 
'. M urpby (17 R. 1. -) 550 
Pittsburgh, C, & 51. L. R. Co .•• 

(Ohio) 380 
Shideler 0, (Ind.) 225 
ex rei., Attorney-Genera]. 1'. FideJ-

ity & C. Ins. Co. (49 Ohio 
SI, -) • 611 

Hartford, 'D. Craig (Ind.) - 6SS 
Hastings, 'D. Smith (Neb.) 791. 
Hitchcock, 'D. Hewitt (S. Dak.) - 413 
Lysons, 1). Ruff (Wasb.) - - 140 
Mize, •• McElroy «(4 La, Ann. -) 273 
O]son,l'. Brown (Minn.) • - 6Q1 
Ransom, ., Black (N, J.) 769 
Rollins, Rull v, (Fh.) 303 
Sherman. It. George {Or.) 737 
Wiesentbal, 1'. Denny {Wash.) 214 

Steeg"o, SI, Paul City ROo. (JIinn,) '. 379 
Steere. Dunlap 11. (Cal.) 361 
St.rger •. Van Bielen (132 N. y, (99) r;ro 
Stever w. People's Mut. Ace. Ins. Asso. 

(150 Pa, 132) • 446 
Stoddard, Miller ., (Minn,) • ~3 
Street Opening & Imp. Board of New 

York, Be (133 N. Y. 329) . 180 
Sullivan, Lally 11. (Iowa) 68L 
Supreme .Assembly R. S, of G, F., Cleo 

mans 11. (N. Y.) 33 

T. 

Tappan 'D. Bost.oD Water Power Co. 
(.lIass.) 353 

Thornton, Tittman 11. (llo.) . 410 
Tittman 'D. Tbornton (107 lIo. 5(0) ~ 410 
Torgerson, Hugbes v. (Ala.) 6:10 
Trenton, Wi1~on 1l. (N. J.) 200 
Tufts 0, Tufts (Utah) • 482 
Tyner. People's Gas Co. 1'. (Ind.) 443 

U. 

Union Pac. R. Co. t:'. Lapsley (51 Fed. 
Rep, 174) 800 
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UDlon Stove & Mach. Works 'D. Caswell 
(Kan.) 0 

United States :Mut. Ace. Asso., Cooper",. 
(N. Yo) 0 

v. 
Van Siden. Sterger 'D. (N. Y.) .. .. 
Vermillion County COffiTs.ll.Cbipps(Ind.) 
Vincennes 'D. Citizen's Gas Light &; C. Co. 

(Ind.) 
Volz. Bingoel1J. (lll.) 
Yoreia 1:1. N ussbau~ (Ind.) 

W. 

Walton Plow Co. 'D. Campbell (Neb.) 
Walworth Light & P. Co., Att{)rney

General. Gas & Electric Light 
Comrs. 1). (.~Iass.) -

Waters tI. Ric11IDond & D. R Co. (llO N. 
C. 336) 

l6L.R-A. 

Wedger, Ar FOOD •. (Mas,.) 395 
85 Burnham tI. (lIass.) 395 

].fason 11. (Mass.) 395 
138 Scanlon 'D. (.Mass.) - 395 

West End Street R. Co., Creamer e. 
(M.",,) 0 490 

Wiesen thaI. State, ez rel. s 'D. Denny 
(Wasb.) 0 0 0 0 0 214 

640 Willis 'D. St. Paul Sanitation Co. (Minn.) 281 
228 Wilson'l!. Trenton (53 N. J. L. 645) - 200 

Winchester. People. ez ret., '11. Coleman 
465 (133 No Yo 279) 18~ 
321 Wise, Daly •. (N. Y.) 0 236 
45 Wood •• }!cGrath (150 P •. (51) 115 

Woodard 'll~ Woodard (8. C.) 743 
Woodruff ,. Painter (150 Pa. 91) - 451 
Wronkow .0 Oakley (133 N. Y. 505) 209 

468 
Y. 

398 Younger •. Judah (Mo.) 058 

83-1 

• 
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t, § 25. Prohibiting local legISlation _____ . 
132. Security of Corporate dues by 1m. 

bilitl of stockholder ______ .' ___ _ 
B6. Stock older'sliability. ___________ _ 

11.1 i. Establishmpnt of county govern-ments ___ .". ___ ._. ". ____ ." _______ _ 
o 5. Appointment of county officers ._ 

Delegation of legislative power __ 
n. Classification of cities ____________ _ 
O. Increase of officer's compensation 

Statutes. 

1M 
168 
186 

173 
163 
166 
172 
163 

1883, p. 200. Establi8bmerit of county govern ... ments • ____ .,, ____ ,". ______ • ___ • ___ 163 
1885. p. 178. Salaries of county clerks _._______ 163 

p. 195. Salaries. ____ ". _______ ._ __ __ _________ 165 
1881, p. 207.121L County government Act; in-

adequacy of salaries. ______ 163 

aiml Code. 

• 3. Retroactive e1Iect ____ ." ____ .~ __ • __ •••• __ OM 
6. EffectOD pending actions_ •• __ ••• ____ ••• OM ... Cruelty as cause for divorce .• ____ •••• __ "2 

1859. Liability of innkeeper _ •••. ______ ••• ____ 1.':\9 
2003. Redemption from mortp;age _""'_' ___ 652 

Political Code. 
11113. Preparation of new great register • ___ • 172 ""'. Compensation of county officers ••• ' ••• l1a 

Code Civa Prowlure. 
I .. Retroactive effect • __ . ________ ._._._. ____ 

"" ",. Action to redeem mortgage._. __ • ____ • __ 651 
.. L Absence frOm state; effect on Statute of 

Limitations_ •••.....• ___ •• ____ • _________ 652 
SIlL' Limitation of action arising in foreign state __________________ . __ •• ___ • _____ ._ •• 651 
362. Meet on pending actions _______________ 

"" 41~, Order forpublication ________ ••• ___ ••• _._ "m <13. Effect of service by publication __ • ______ 366 
416. Etfect of service by f,uAliC'Rtion ________ :." <58. Pleading Statute of ;imitations • _______ 651 
oj:;3, Setting aside default after publication. "" 1186. Priority of liens __ •. ___ •••• __ • ____ • ___ •• __ 291 

Color~do. 
Code. 

11M. Nc·nsuit_ .•• _._,. ___ ._ • ___ .• ____________ ••• 

"" Connecticut. 
Statutes. 

187'5, p. 3'il. Revision of probate law. ._.______ 540 
]885, chap. no. Uil, Administrator • __ • __ • ____ MO 
1&0'9. p. 155. Ballot Law .. ___ . ___ .•• ____ • ________ '160 

General Statuta. 
1-54.9. Administration __ • _______ • _____ ••• ___ • ___ MO 

Florida.. 

Constitution. 
.Art. 1.. 1 8. Probibition of second jeopardy ___ 811 

Statutes. 
1887, June 7. Damages fOr negli~nce- •.• ----. 833 

chap. 3681.. Ii M.. Hedemption from tax !;aie • __ ._. __ •••• ______ 80S 
§ 57. Tax deed __ ...•..• __ •. __ 308 

1S91, June 1.1k.! 4010. General Revenue Law_._ SOg 
Chap.4Ull. Certifying lands upon wbich 

taxes remain unpaid __ ••• _ BOO 

Georgia.. 
Code. 

I 2OS2. Carners; exclusion of passengers ____ M 

Idaho. 
Constitution. 

Illinois. 

Constitution.. 
Art. 2,12. Due process of law __ ••• _,._. ____ ._ 495 

19. Hight of accused to meet witnesses 241 3. Legislative power_. _____ • _________ •• _._ 491 
Appointing.power ___ ._. ___ • __ •• _ ••• ___ 742 

Statutes. 
1839, Title by adverse possession ••••••. _ ••• ___ 3'~8 
l849, Feb. 12. Legislative journals as evidence 64 
l851, p.l03. Exception to diBallowance of con-· 

tinuance .•• _._. __ •• __ ._ •• ,. ___ • __ 241 
1861,193. Private roads __ ._ .. __ • ___ ._ .•••• ___ •• 84 
1~7, p.157. Amendment of Practice Act .. _.__ W 
1872. March 26. Changing corporate name _._. 4-;..::>9 

April 18. Concerning corporations __ ••• __ 4;30 
1885. Ejection Law ..••• _______ ._ .... ____ ._. __ ._ 742 
1885. ~ 73. Continuances in criminal cases.___ 2n 
l887, • ay 31. ProtectIon of fishes ... ___ .. ___ .__ 684, 

June U. Changing corporate name ••• _._ !29 
JUDe ]6. Conspiracy ____ . ____ . ___ ••• __ ••• _ 241 

1889, June 3. Protection of fishes_._._ •.• ______ 68-1 
June 6. Changing corporate name .• __ ••• 00 

189:4 May 28. Payment of wages ._ •• _. __ • __ • __ 4!J3 
Conspiracy •• ______ ••• ______ .. ___ 2il 

Raised Statutes,18S3 . 
P. 489. 1 1L Admission to avoid continuance.. 243 

Revised Statutes, 1891. , 
Chap. U,14.. Printed ordinance as evidence of 

itspas-sage. ___ ........ ___ ._ •• _ 100 
32,12. Organization of corporation.___ 431 
38, § (28 a. Continuance in crimiaal cases 241 sa §fl. Dlega] fishirur_ ••• _. ___ . __ •• ____ ._ 6ti;) 

120, ~ 16. Taxation of gas pipes ••• ____ .__ ~ 
fi 170. Delinquent taxes ' __ ' __ "" •. __ JU 

1191. Amendment of a.ssessmeat .. _~ 500 

Sta·" cC Curtis Statutes. 
VoL 1. p. 610. Organization of corporation___ 431 

p.624. Changing corporate name __ .___ W 
2, p. 2tJ34.. Taxation of gas pipes .••• __ •.. _ 505 

P.20.)6. Taxation of engines __ ••• ______ ~ •• 
2078. ,.172. Delinqueat taxes .• __ •.. _ "" 
2082, "]85. Charging persoaal taxes 

onrealestate __ ...• ___ . 501 
2081, ,. 193. Amendment of a.ssess-

meat ._ •••• _ ... _. ___ . __ . 5()6 
2112, ,. 257. Liability of real estate 

for personal taxes_____ 50T 

Indiana.. 

ConstituUon. 
Art. 3, I L Departments of government. .. __ _ 

4. ~ 15. Power of Legi<;lamre to imprison 
6,16. Residence of officers _______ • ___ •• _ 

Statutes. 
1879, )larch 25. Marr:!ed women's contracts •• _ 
188.1, March 3. Munictpallight coatructs_ •• _._ 
1891. March 6. Tax Act._ ... _ ....•. _. ___ ._._._.~ 

Rcm:sed Statutes, 1881. 
I aoo. Personal judgment after published no-tice _.. . ___ .. __ ...• ________ ._ . ____ • ___ _ 

:J)4.'3. lacorporation of cities _____ . ____ ._ •• __ _ 
6117. Estoppel of married woman. ___ ••.•• __ 
5119. Married woman as surety. ___ •• _ .••• _._ 
M32. County commissioners. ___ ._. ___ •• __ • __ 

Iowa.. 

Code. 
I 2241. Natural guardians of children_ •• _._._ 

22-12 •. SurviVing parent the child's guardian_ 
I~ 2308, 2209. AdoptioD. __ • ____ • ____ •••• ____ ••• __ 

Kansas. 
General Statutes, 1883. 

112 
1H .m 

633 
489 
1;0 

Par.l651S. Control of county expenditures.... 260 
Ino. Publication of delinquent tax Iist:_ 260 

Cf,'vll Code . 
.Art. 1. 1 u. Private rowis ________ • _______ • __ 

P..er:ised Statutes. 
s< I 18. 

872. 
<Ill. 

.Five year Statute of Limitations •••• __ • 
COT?ies or deeds as evidence .•....•• ____ _ 
Filing transcript 01 judgment to ac-

199 
81 

I 933. Private roads _. __ . __ • _____ "-__ • ______ • __ 8< quire lien __ • ___ .. ____ • ____ • __________ _ 81 
16 L R A. 



CITATIONS. 

Kentucky. ' 
Oonstitution •. 

Art. 8. 110. Power to appoint officel'!_: ••• oo •• 

General Statutes. 
Chap. 22, Ii 2L promissory notes 38 bills of ex-

change ••.. _______ • ___ ._ ••• ___ _ 

Louisia.na.. 
Statutes. 

1m. Elections _____________ •• ___ • __ o_o __ • __ .u. 

]882 No 10L Elections ________________________ _ 
lssi No: 7L Amending Code. art. 2315, dam-

a~es for death ____________ ._._. __ 
1800, No. 106. Revenue Law __________ • ______ •• 

Massachusetts. 
Colonial Ordinant:8. 

280 
280 

I~ 
6295. 
6291. 

:Locomotive signals __ .. _ ........ ___ •••••• _ Dower . _________ .. ____ .. _______________ _ 
Eeparateestate of married woman ___ ._ 
Actions by and against married women 

Minnesota.. 
Constitution. 

Art. 0,11. 

,8. 
1(),13. 

Jnrisdiction over persons 'Onder guardianship _________ . __ . _____ _ 
Limitation on power of justice_. 
Stockholder's liability •• __ • ___ .... 

Statute3 
1889, cbap. 00. Preferences by insolvent ____ •• 

!t General Statutes, 1.878. 
Chap. 35, I «.. Commitment to reform school 

iO, I 21. Recording" Acts_~ ____________ .• 
66.1 lIlS. Levy on growing crope_ ••••• _. 

Penal Codt. 

123 
248 

"" 533 

604 
2W 
105 

Title to flats under tide wa.ter ____ 0 •• _ Great ponds. ________ .• ________ • _____ ._ Ml-i1. 355 17{ 1'843, Railroad signals __ •••••• _._ •• _._. ___ ._ •• _ 26S 

. Statutes. 
1885, chap. 314,., I J.a. RegUlation of electrlo 

wires in street .. ____ . 
382. Water closeUi __ . __ " ____ •.. ___ _ 

]886, chap. 140. Damages for negligent killing 
ISS7. Emnlover's Liahility Act • ________ ._. ___ _ 

chap.382: Electric wires in streets _____ •• _ 
435. Habitual criminals __________ _ 

1&19, chap. 450. Water closets __________ ._. ____ • 

General Statu tea. 

"'" 40l 
491 

"'" 399 
256 
tOl 

Mississippi. 
• Statutes. 

1882, March 8. Consolidating railroads._. ___ •• 
]'larch 9. RaUroad cbarter __ . _______ •• _ •• 

ISS{. March 15. ConSOlidating railroads._ ••••• 

Missouri. 
Statutes. 

25' 
253 
253 

ChaD. 107. p. 531. DivOl'Ce ___ ••• ___ • _______ ••• _ 
558. Equity jUriadictiOD __ ._. ___ • 

100 1889, May 1". Election law. ___ .. __ •••• ___ ••••.• _ '[65,.0 
100 p. 105. BaHot law . _______ •••• ___ ~ ___ • _. ___ • ..... 

Public Statutes. 
Chap. 52.,' 18. Defective highwaYS_ •• _ ••••• _ 

102,' 55. Fireworks .. ____ . ______ ••• __ • __ 
139.' 30. Support of family ____ • ______ • 
14,5. § 6. Validity of marriage ________ _ 

I lQ. Marriage in foreip state ___ _ 
U6, § a. Divorce __ • _______ ._. ______ •• __ 

§§ 9,10. Divorce against nonresident 
§ 41. Foreign divorce ___ . _________ _ 

152, § 10. Matters open on appeal ____ __ 
lTd., I 9. Etl'ect of disclaimer_ •• _ •••• _ •• 

Michigan. 

Constituticm. 
Art. (" 1 L Legislative "power ___ ••••• ~ ••• o_._. 

"'" 397 
580 
580 
880 
&Xl 
500 
500 

52 
858 

"" 

ReUsed Statutes, 1889. 
U 4721-26. RecoU1J.t of ballots _______ . ____ ._. __ _ 

4156-94. Australian Ballot system _______ • __ _ 
• is!!. Foreignrecorda ____ ._ •••• _ ••••••••• _ •• _ 

Montana. 
Constitution. 

Rigbt to judicial relief __________ _ 
J"urisdicHon of district courts __ _ 
One form of action ____________ . __ 
Change from territory to state; etIect _____ • ____ .• , •• ___ • _ •••• ___ • 

Statutes. 

757 
757 
ill 

102 
102 
10> 

103 

2. Senators. __ . ___ . _____ . ___ . __ ._ .• __ _ 
a Number of representatives in 

.wa 1889. p. Uo. Ballot law __ ._. ____ ._._ ••• _ •• ____ ._. ,59 
Legislature .. ___________________ _ 

4. Census __ .. _____________ ... _ .. _____ _ 
19. Record of vote on It:'gtslative bilL 
20. Form and scope of statute ______ _ 
38. Supervisors. powers of __ . ____ •• _. 
43. Bills of attaindE"r, etc. ____ •••. _._. 

8..' 8.. Power of Supreme Court. __ ._. __ • 
t~ IlL Uniformity of taxation ____ ..... __ 

Re80lution8. 

... 
t03 
7. 

m 
4;14 
'8 

t04 
80 

1891, No. 12. PubUcation of Journals ._ •• __ ••• '14 

-Statutes. 
1855, No. 104. Apportionment Act _____ ... ____ 43i 

No. liS. Incorporation of train railway 1861 . companies _____________________ 373 
. NApportionment Act .. ____________ ._ .. ____ 4.3,1, 

1"6.') o. 14. Railway 1n streets _________ • __ ._. 873 100 ... · Ap~rtionment Act._ .. __________ • _______ 4.~ 
1871: No. 88. Steam motive power ___ .. _. _____ 374 
Isis: Apportionment Act. __ . _________ ., ______ • 434: 
1881 N,!pF£rtionment. Act ______ • ________ .______ 434. 
l~' A· . ApportionmentAct _ ••• _____ .406, 4J4, 
1889' .pportionment Act ____ . _________________ .roo 
189i N Liquor tax law _____ ._. __ • _____ ._. __ .______ 14 

o. SO. Presidential electors __ .. _. _______ 477 
100. Legislative apportionment acto. ~ 
156. Usurylaw. __ . ___________ • ___ ._. __ 68 
175. Apportionment Act. _______ •. __ • 403 
~. Election Law ______ . ________ ._._. 481 
-..... ReVision of general tax laws .. __ 62 

Howe!!!, Statutea. 'l[ ~otlee of e-lection __ • ___ • ______ •• ___ .____ 481 
Chap 9!.et~tfvotesforel~rs---.-----•• - (hI 
16 L. R. A.. way Incorporation Act __ ••• ____ ~ 

Dlv.5. 11000. 
~ 10Cl4. 
11006. 

COmpiled Statutes. 
jurisdiction to grant divorce __ 
Alimony _____ • __ • ______________ _ 
Alteration in allowance of ali· mony __ .. ______ . _________ .... __ 

11439. Status of married women_. __ •• 

Code Oivil Procedure. 

9' 
98 

9' 102 

I so. Appearance byattorney. __ .............. lOa 
491. Authonzation of attorney. __ •••• ____ .___ loa 

Art. S. ""-6. 110 • 
Ill. ,12. 

Nebraska. 
Const~·tution. 

Compensation of officers __ • __ ••••• 
Appointing power ___ . _______ • ___ _ 
Temporary appointments ________ _ 
Removal of officers ___ •• ____ •• _ •• __ 

Statutes. 
1881. Marcb so. Municipal Incorporation Act. 18tH .. April 9. Omaha charter ______ . ___________ _ 

Compt,'led Statutes, 1889. 
Cbap.12.1 Us. Omaha charter __ :. ____ ••• __ ._._ 

New Jersey. 
Con/ltitution. 

Art. ~ 11. Right to life, liberty, and property 2. Rigbt to vote ____ • _. __ • ______ • __ •• _ ••• _. 

Statutes. 
1ST{, p. 33L. Government of Trenton; prQCUl"e-ment of hjghways _____ • ________ _ 
1890. Election la w __ •••• ___ ••••• ~ ___ ._ ••• __ .~. 

195 
,04 

'''' '''' 
793 
\"9l 



80 CITATIONS. 

Re1J'ision Supplement. 
P.602. General Tax Act ______________________ • 203 

615. Detection of crime _______ • ____ .~ ___ 0_,.. 501 

N ewo Mexico. 

COmpiled Statutes. 
n 23(18--10. Damages for negligently canstng death. ____________________ • ___ .:.___ 823 

Art.'.1L 
S,I" 

t6. 

New York. 
Constitution. 

Taxation Df colored persOD!L______ ~ 
Apportionment of senators____ ____ <>hi 

Apportionment of members of as-
sembly __ •• _ •••• _ ••••••• ___________ 845 

&ssion Laws. 
1841, May 25. Extension of time for redemp.-tion_ •••• _. ___ ••• _. ______ ._ ______ SI1 
1847, chap. 133. R-emoval of buried bodIes ____ • 182 

chap. 133. § 10. Rural Cemetery Associa-tions. ___ .....• ___ • _____ • __ 182 
1849. chap. 258. Joint-stock companies________ 18i 
1853. chap. 53. Joint-stock companies ________ 184 
18M, chap. 245. Joint-stock companies._______ 184: 
1860, chaP. 90. Power of married women to form partnersbip ____ . _____ ._ 211 
186<1. chap. 289. Joint-stock companies ____ •.. _ 184 
1800. chap. 2'l3. Associations to erect soldiers' monuments __ • __ • __ •• ________ 182 
1868, chap_ 843. Road throughcemetel'Y _______ 182 
1878, chap. 200. Pipe-line companies___________ 182 

chap. 300. Married woman's power of at-

&9. R:~on-:li of-burled'bodies::::: rsg 1m_ Apportionment Act _________ . __ . ________ 8H 
1880. chap. 566_ Removal of buried bodies __ ._. 182 

Ir~: c~-o~a~~~_~ ::~.~~?.r_~.~~:~::::::: ~~~ 
1&91. chap. 296. Election law ___ A ____________ .___ '165 
189"2. chap. 379. Apportionment Act. ___ • ___ ••• 8« 

Revistd Stalutes. 
VoL 1. pt.l, chap. 13, tit. 4. II L Taxation of 

moneyed corporations __ ._ ... _ 183 
~ p. 2456 (8th ed.). Power of husband over 

wife's dower r:lghts __ ._._______ 210 
p. 24.87. Acknowled~ent of married 

woman'sdeed_ •••• _. __ • ____ •• 211 

Code Otrz"l Proeedurc. 
1 12.""J6. Appeal; suspension of lien. ________ ~~. 
III 1922,lm.. Suit agRinst member of jOint-stock company __ • ____________ _ 

Wait's Annotated Code. 

214 

185 

Ohio. 
" (Jonstitutton. 

Art. 1, 15. Trlal by jury ______________ ••• ______ • B60 
1110. Rigbts of one cbarged with crime 360 

2.1 L Legislative power ____________ • ____ • 360 
12, 12. Uniformity of taxes __ .____________ Sf! 

.. 15. Rule for taxatioD. ________ ... ______ 381 

Statutes. 
1824. Feb. 10. Againstincitlngtolegal quarrels 'l28 

Laws. 
VoL 63, p.lM. 

86, p.ll5l. 
Inspection of ~ meters_._ ... _ 
Requiring payment of fee by railway companies __________ _ 

Revised Statutes. 
381 

, 251. Report of business of railroad_________ 381 
282. Retaliatory insurance legislation ___ .__ 612 

3&n, , 2. Incorporation law __________ •.• _.___ 612 
"l316. Procedure upon plea of gu:ilty of mur_ der __________ ._ •. _ •.••• _. ___ ••• _ ••• _____ 35S 

~regon. 

CoTt,stitution. 
Art_ So Appointing power of judges __ •••• ____ '140 

4., I 00. Prohibition upon legislator to 
bold other office_ • ___ . _____ ... _.. '143 

6.1 L Appointing power __ . _____ •. _____ • 'HO 

~ Session Laws. 
1891. p. 633. Meusdorffer .Act. __ ••• ____ •• ___ ._ •• '140 

Hi[l's Code • . " ~ 
I 'lOO. Opinion evidenoo. ___ •••••••• _ .•• _._ .• _.__ 523 

Pennsylvania. 

Publi;:, Lau/J. 
1'1Sl. Regulating peddling ._ •••• __ ••• _. __ ._._.. 50 
1850. p.lOS1_ Borough charler __ •• __ ••• __ ._.___ 716 
IS-'ll. General Borough Law ____ • ____ •• _ •••••• _ 31 
1868. Tax law ______ • ___ ._ ... _____ • ______ ••• _____ 66 
1870, D. 522. Borough charter _ .. __ ••• _ ••• _ ••• __ 716 
1885, J"un.e30. :Machinery on highway ••••••••• 150 

Rhode Island. 
Public StatutC8. 

Chap.243.fL Forgery __ ._ •• __ ..•••••. _._ •.•• _. 653 

South Carolina. 

C01l8titution. 
Tit. 11. chaP. a. 191. Statute of Limitations __ _ 

> Penal Code. 
652 Art. 1. II tt. 

023. 
Property rights _________ ._._ •• ____ • 
Condemnation of property ______ _ 500 

500 

• alL Body steali~g _ ••••••• _ ••••• _ •• _____ • ____ _ 

North Carolina. 

Statutes • 
1791. Partition . _____ .. ____ ._._ •• _. __ • ____ • __ ..... '17S 
l.886., Dec. 23., 115. Mining corporations __ ••• _. 589 

Constitution. General Statutes. # 

Art.l,113. Guaranty of jury tr:laL. ________ •• 
117. Due process of law •• _ •• __ ._. _____ _ 131 lIMO. Notice of intention to take land fOl'way 588 

131 l5ii1. Procedure to condemn right of way _e' 689 

Code. 
'988. Bigamy. __ •• _____ • ________ ._ •. __ •• __ •••• __ 130 

North Dakota.. 
(Jonstitutton. 

Art. 4, 197. Form of pro"'"utlon_____________ 153 

Statutes. 
1890, chap. '11. I 3. Information in lieu ot :in-dictment .• ___ •• __ • _______ 152 

Compiltd Statutes. 

Art. 14, I a. 
If. 

16, .a 
I~ 

South Dakota. 

OomUtutiona 
Maintenance of educational insti-

tutions ._ ••••••• _. ____ •••• _ •• _ ••• 
Trustees ___ . __ •.•• _ .••••• __ .• __ •• ~_. 
Impeachmeut __ . _____ •• __ ._._. __ ._ 
Hemoval of trustees. __ • ________ .• _ 

Statutes. 

Definition of triaL_._ •••• _ ..• _ •. __ • __ •• 
Form of indictment .... __ ..• _. ________ _ 

1800, cbap. a. Educational institutioIlS •• _ •••• 

Compiled Lau:s. 
~ I 8588. Rescissiou of contracts~ •• _______ ..:.. 

Course of action when juror becomes sick ____ . ____ • __ • ____ .. _ .... _ ... ___ ._. 
Sickness of juror during consultation.. 

Code of Cn:minal Procedure. 
I 213. Form of indictment _____ . __ ._ ••• ______ _ 

16 L. R.A.. 

151 
152 

Art. 8, 1 L 
153 12. 

Texas. 
Constitution. _ 

Amount of occupation Ul%... __ 
Occuvation Uue!i ____ .... ___ _ 

41.'; 
41;') 
m 
417 

m 
110 



CITATIONS. 

Statute,. 
lB'rO, AUg. 13. Charter of San Antonlo_ ........ _.... 609 

Rem:sed Cf'Cil Statu tea. 
Art. 622. Electric wIres in streets •••• _ ..... _... M6 

Sayle" Statutea. 
Art. 3201. Limitation against min01'8 __ ....... _ M4 

Utah. 
CompUed Lall:8, 1876. 

General Statutea. 
t 518. General election statute _______ • ___ • __ •• _ 

519. Adoption of amendment _____ • ________ .;.. 
Subd. 38, § 520. Amendment of city charter __ 
U 1381-1396. .Marriage ______________________ a_e. 
f l399 et 8eq. Powers of married women_ •• _._ 

West Virginia. 
Code, 1868. 

Chap. 63. Marriage ___ .,. ~ _______ e .... ___ ••• _ ••• _ 

Code, 1891. 

!18 
21. 
215 
705 

"'" 

P.375. Divorce ______ • _________________ •• _. __ •• (8{ Chap. 103, t 5. Damages for negligent killing_ 383 

CompUed La'ws, 1888. 
P.2602. Divorce ________ .•. ______ • ____ •• __ ..... _ • 

• 3150. Limitation of actions __ .• ____ •••• _ .... . 

Code (flu"l Procedure. 
• 201. Limitation of actions ___ ••• ___ ••• _ •• ____ • 

. Virginia.. 

fkxie. 
12475. Subcontract.or's lien ______ • ___ •• ___ •••• _ 

2476. Perfecting contractor's Hen ___ . ____ •• _ 
2477. Perfecting lien of subcontractor •• __ _ 
2419. Notifying owner of clairn. ____ • __ ••• _ 

Washington. 
Constitution. 

Art. 11, 110. Amendments of city charten __ • 

Statutes. 

... ... 

... 

!15 

• 
1881, Nov. 2L Powers ofmarrled women • __ 531 

Code. 

Wisconsin.. 
Statutes. 

1868, chap. 130, I 25. Increase in assessor's val-uation ____ . ____ . ________ . W 
18n. chap. 166,' L Increase in assessor's valu-atinn __ . ______ • __ ._______ 585 
1874, chap. 57_ Columbus charter ______ ~. ______ 695 
18'i6, chap. 266. Town cemeteries __ •• ~_ •• ___ ••• 695 

Re1Jised Statute8. 
Chap. 86. General corpoiation law __ ••• ~ •• _._ 582 11034. Taxes __________________________________ ._ fi.83 

1035. Land for purposes of taxation ___ •• __ •• 58-i 
1038. Exemptions from taxation. _____ •• ____ • 58.'1 
1061. Correction of asse<:..sment roll _____ .____ 5S5 
1438. ,Cemeteries . ______________ •• _____ •• _~ •• __ 698 
1439. Town cemeteries __ ~ •• _. __________ •• _. __ • 695 
2680. Action for tort to wife • __ • ___ •••• __ ••• SlO 

Art. 1. '9. 
6,1L 

17, '1. 

Wyoming. 

Const£iution. 
Right to jury trial _. __ • __ ._~~. ____ _ 
Equal rights ___ ••• ~ _________ • ____ ._. 
Militia __________ .~ _____ • _____ •• ___ _ 

Sel!sion Laws. 

112 
712 
713 

I '1. Parties _____ • __ •• ______________ ~ ____ • _____ ._ 811 

ct"· Venue of actions affecting real estate_e. 618 1890, chap. 35. 
, ap.I83_ Powers of married woman_________ 531 chap. '1a. 

Exemption from jUry duty __ •• 
Application for new trial._._._ 113 
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LAWYERS' REPORTS, 
ANNOTATED . 

• • • 
NEW YORK COURT OF A.PPEALS. 

'Mary CLEMA.NS. Respt.J •. 
SUPRE1IE ASSEMBLY ROYAL SOCIETY 

OF GOOD FELLOWb. Appt. 

/ ........ N. y ......... ) 

1. A false warranty by an applicant 
for life insurance that he has not been 

rejected by any other company avofd5 
a ctJDtractof which it becomes a part.8J.though 
he believed it to be true while the agent of the 
insurer knew it to be false, having re<>eived and 
forwarded the fonner appUcation and been Doti
fied of its rejection, if the 81Z"ent did not fraudu_ 
lently conceal the fact from the applicant. 

S. The New "Y"ork court oCappeals can
not draw the inference of' :fraud in the 

NOOE.-Effeet of knowledae 'by insurer's agent of feredtosurrenderthe policy within a retl80nable 
falsity of atatementsin application. time after di.."C·oYering its voidability. PlYmpton 

v. Dunn.li8:Ma.ss. 523. In this CftSe a year and a 
l'n general. balf was beld not a reasonable time. 

Tne -news taken of such knowledge are not en- Parol ertdence of knowleWl"e on the part of the 
tirely harmonious. that of the courts of some of agent of tbe insurer of the falsity of a warranty by 
tbe Eastern states. 'being i!l. gl!n~raJ. less liberal the inSured 13 inadm1ssible to :rai..<oe an estoppel 
toward the insrned. against the insurer to set up the breach of war-

Tbeknowledgeof the insurer's agent of the fal- t"aIlty. Franklin F. Ins. 00.. v. Martln. to N.J. L
aity of the representations made by the insured in 568, 29 Jim. Rep. 27L 
his application is immateriaL Yoae v. Eagle L. & An agent of the insurer whose authority is lim-
H. Ins. Co. 6 Cusb. 42. ited to receiving and transmitting applications., 

In McCoy v. Metropolitan L.Ine. Co., 133 Mass. 82, who prepares an application for the 8.SSll1'ed, is for 
the court ~ay8: "In an action at law in this CODl- tbat purpose the agent of tbe inSured who must 
monwealth on such a policy, to reeo¥er the amount bear the ~pollsibility for errors made by him in 
tlf the iIlsuNlnce~ the application is considered as a the application. Wilson v. COnway F.lD&. Co. 4IL 
~art of the contract, and if in fact the representa- L Ill. 
tiona in it are in a material respect untrue, the so- Where the agent of the Insurer. whose authority 
lion cannot be mainutined;snd oral testlmonycsn- wrurlimited to receiving and forwarding applies
not be received to show eitberthat the compll.DY tions, re(,,€iving. countersigning and delivering poI
"hen it issued the pollcy knew that the repl'€'Sent- icies and collecting premiUlDB., fraudulently and 
RUans were untrue. or that the untrue representa- 1nlsely recorded the answers of an applicant. witb
tions were inserted in the application by the agent out the latter's knowledge. the policy iSsued there· 

I em-ployed by the company to s'3lictt the insurance ou is not binding on the company. Ryan v. World 
, Without the knowtedge of the applicant who had Mut. L. Ins. Co. 41 Conn. 168. 19 Am. Rep. {90. 

Orally stated the truth to the flgent,."-citing nu- If the agent of tile insurer and the insured col_· 
IDerous lIa.5suebusettg cases. lusively insert false statements in the application, 

In an action on a pobcy parol erldence is inad- the knowledge of tbe agent of such falsity in no 
lllis.'lible to show that the prorision by which the way estops the insurer to take adt"antage of it. 
Insurer seeks to avoid it was iDtrodUCf"d by the United States Nat. L.. Ins. Co. v. Minch, 03 N. Y. 
agent of the insurer by mistake and contrary to Ill. 
the intention of the parties. the insured baving ac- Knowledge by the agent of the insurer of the 
tepted It Without objection. HolIDes v. Charles- falsity of & warranty entered into by the insured 
town Mut. F. Ins. Co. 10 Met. 211. .£3.Am. Dec. 428. will notreJievethe latter from the consequences of 

The mistake of the applicant in stating the con- the breach. Jennings v. Chenango County Mut. 
dition of his title is not cured bv the fact that the Ins. Co. 2 DeniO, 15; Chase v. Hamilton Ins. Co. 20 
agent l>f the insurer drew up tbeapplicatlon from N. Y. 52'; Galbraith v. Arlington Mut. L.lns. Co. 12 
Etatements made by the insllred. Lowell v. Mid· Bush.29; state Mut. F. Ins. Co. v. Arthur, 30 Pa. 
dlese:t. Mut. F. Ins. Co. 8 Cush.127. 315; Barteau v. Phrenix Mut. L. Ins. Co. 61 N. Y. 

'I'he court said: .. It behoovetl the 8.S8ured to see 595-
far himself, 01" get a skillful aud trustworthy agent 'lhe mere fact that the agent of the insured knew 
to act for him, and not to sign any paper which is the actua! facts does not atreet the insurer's right 
llot in fact s.ubstantially true, when his im.pol"taut. to assert the breach of warranty:if the facts are 
rights, indeed all the benetlts of the contract, are not correctJy stated by the insured in biB applies
dependent upon it. n tiOIl. Kenyon v. Knighta Tem:pl.an &; M. Mut. Aid 

Where a policy is voidable by the insurer byrea~ .AsBo. 122 N. Y.2f1. 
800. of a false representation in the application An ins.urance agent's knowledge of tbe falsity of 
in3erted by the ingurer'" agent without the knowl_ warranties in an application whicb he helps to pre-
~ge of themsured. the insured cannot escape pay- pare will not pret"ent them from avoiding the pol
trlent of a premIUDl note while the policY is still icy. Sullivan v. Metropolitan L. Ins. Co. 36 N. Y. 

\
reeOgOized as valid by the insurer. un1ess he of- S. R. 38. 
~L.R.A. S 33 

See also 22 L.ltA.319; 24 L.R.,A.197; 25
t

L.R.A.637; 26 L.R.A.I'lI; 36 L. 
R.A.3i4. 
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ftn:;t instance for the purpose of supporting a 
judgment wbich does not proceed upon that 
p:round. even tbough there is evidence whicb. 
would permit such inference, if there is also evi ~ 
dence negativing its existence. 

(March 15. 1892.) 

APPEAL by defendant from a judgment of 
the General Term of the Supreme Court. 

Second Department. affirming a judgment of 
a Special Term for Dutchess County in favol' 
of plaintiff in an action brought to recover the 
amount alleged to be due upon a certificate of 
life insurance. RerJe1'sed. 

The case sufficiently appears in the opinion. 
M'1'. S. M. Lindsley, for appellant: 
The application to defendant warrants that 

Wbere the application states material facta false
ly to tbe knowledge of the insured, the mere fact 
that the agent who prepared it knew by persona] 
observation the trutb. does not prevent the insur
er from setting up tbe false representations to de
feat the insunnce. Pottsville Mut. F. Ins. Co. v. 
J'romm.]OO Fa. 347 .. 

In Brown v. cattaraugus County Mut. Ins. Co., 
18 N. Y. 3H5. Strong, J., who wrote the opinion, 
maintained that parol evidence was inadmissible 
to create an estoppel by shOwing that the agent of 
the insurer was responsible for the false statements 
in the application aDd tbe consequent breach of 
warranty. but the judgment of the court was put 
on other grouuds. 
_ In Plumb v. Cattarnugus County Mut. Ins. Co •• 
18 N. Y. 392, 72 Am. Dec. 52, the court at the same 
term by a majority of one (Johnson. ClI. J .• Denio 
and Strong. JJ., dissenting). held such evidence was 
admissible and that the-insurerwM estOJ)pOO to set 
up the breach of warranty for which the agent 
"W1llI responsible. Followed in Rowley v. Empire 
Ins. Co. 36 N. Y. 550, and in the later cases after 
some hesitation. 

In Waterbury v. Dakota F. & M. Ins. Co .• 6 oak. 
(68, it is said to be too well settled to be now ques
tioned that if at tbe time of i<l.Suing the 'Pohcy the 
company or its agents know the falsity of a repre
sentation by the applicant the company is estopped 
from L"Serting such f9lSity in order to escape lia
bility. 

The insurer is estopped to deny the'correctness 
of represeutations in the application which his 
agent with full knowledge of t;be facts has induced 
.the insured to make. Mutual Ben. 1.. Ins. Co. v. 
Davie8's,87 Ky. 00. 

An insurance company is estoppt'd from taking 
advantage of the falsity of an answer in an appli
cation for insurance, where, at the time of the is
sue of the policy. it personally or through its 
agent bas knowledge of the facts wbich tbe ques
tion answered is intended to elicit. Dwelling_ 
House Ins. Co. v. Brooie, 4: L. R..A.. 458,52 Ark. 11: 
Dunbar v. Pbrenix Ins. Co. 72 Wis. 492; Menk v. 
Home Ins. Co. 76 CaL 50; Continental Ins. Co. v. 
Pearce, 39 Ran. aoo. '1 Am. Et. Rep. 55..-; Pickels 
v. Phreni.x Ins.. Co. U9 Ind. 291: Phrenix Ins. Co. 
v. Copeland, 86 Ala. 551; Western Asaur. co.. v. 
Rector. 85 Ky. 29i. 

Knowledge by the insurer's agent of the falsity 
of a material statement by the applicant estops the 
Insurer to set up such falsity to avoid payment of 
the policy. Miller v. ~Iutual .Ben. L. Ins. Co. :n 
Iowa. 216, r Am. Rep. 122. 

Where 8. poJicy.writing agent, with knowledge 
of the facts suooequently relied on to defeat a re
covery, prepares an application satisfactory to 
himEelt. aad Hcts on bis own kDowJerlge in taking 
the ri8k, the insured caG recover in the absence Qf 
collusion or fraud. Richards v. Washington F. & 
161. R. A. 

every statement' made therein and to the medi
ca! examiner is strictly true. 

The terms of the application clearly bring it 
within the accepted definition of warranty as 
applied to insurance contracts. 

Alexander7 Life Ins. 51; Ripley v . ..JjJ(1I.a inl_ 
Co. 80 N. Y. 157, 86 Am. Dec. 362: May. Ins. 
§ 156; 5 Lawson. Rights, Rem. & Pr. ~ 2051; 
Barteau v. Pltani:r: M:ut. L. Ins. Co. 67 N. Y. 
595: Foot v • .£too L. Ins. Co. 61 N. Y. 571; 
Cmhman v. United States L. Ins. 00. 63 N. Y. 
4C7. . 

Durnin warranted that he had never been 
rejected on an applicatjon for life insurance. 
That was false. 

This constituted a breach of warranty, which 
avoided the contract and bars recovery. 

M. Ins. Co. 60 Mich. 420; Germania F. Ins. Co. v. 
Hick, 23llL .A pp. 38L 
If the agent of tbe iDsurer relies upon hi<! own 

knowledge in filling up the application 'Without 
consulting the applicant a mistake o( the a~eDt. 
will not avoid the policy. Parker v. Amazon Ins, 
Co. 34 Wis. 363; )fecbler v. Phcenu:: Ins. Co. 38 Wis. 
665 

Where lthe insurer's agent 8Slumed the entire 
prepaI"ation of the application which the applicant 
si~ed without knowing its contents, the company 
cannot set up the breach of warranty arisirtg from 
the incorrectness of answerS for which the agent 
was responsible. Temmink v. Metropolitan L. Ins. 
Co. 'i2 Mich. 388: Dunbarv. Pht'eni.x Ins. Co. Id. 492. 
It the agent of the insurer with lrnowlf'dge 01 

the facts incorrectly states tbem in the application 
the insurer is estopped to deny their correctness. 
American Ins. Co. v. Luttrell, 89m 314; New Eng· 
land F. &: M. In .... Co. v. Schettler. 38 Ill. 166; Atlan
tic Ins. Co. v. Wright, 22 Ill. 402; Commercial Ins. 
Co. v.lves, 56 TIl. 4re; GermanIa F. Ins. Co. v. Me. 
Kee. 94 Ill. 4.94: Eg~leston v. ~uncil Bluffs Ins. 
Co. 65 Iowa. 308; Sullivan v. Phenix Ins. Co. of 
Brooklyn. 34 Kan. 170; Hartford Ins. Co. v. Huas, 2 
L. It. .A. &t. 87 Ky. 531; Williamson v. Kew Orleans 
Ins. Asso. 84.Ala. 106; Crescent Ina. Co. v. Camp. 71 
Tex. 503; Western A...«sur.Co. v. Stoodard, B8 ..\la. tiC6. 

The insured is not affected by an overestimate of 
the value of the properly by the agent of the in· 
surer who drew the application in which he took 
no fraudulent part. Cumberland Yalley lIut. 
Prot. Co. v. Schell. 29 PR. 81. 

Where the agent, seeing the property. inserts a 
vaiue in the application not given by the insured, 
who signs the application without reading it and 
witbout knowing the valuation inserted therein. 
and was induced to do so by an act on the part of 
the company, the company is estopped from deny
ing the corr('ctness of such 1"aluation. WbeatoD 
v. North British & M. Ins. Co. 76 Cal. 415-

Where the insured premises were thoroughly ex· 
amilled by the insurer's agent the insurer- can Dot 
plead fraudulent concealment. Michael Y. Nash· 
ville Mut. Ins. Co. 10 La..Ann. 731. 

In Cotten v. Fidelity & C. Co., 41 Fed. Rep. 506., it 
was held that II general warranty against bodily 
infirmity in an application did not extend to near
sightedness when the applicant wore spectacles 
which the agent of the insurer saw. 

Where insurance has been had upon an applica.-
tion representing tbe insured as free from bodily 
infumity, which is contested because of deafness. 
the insured lItBy sbow that tbe insurer's agent 
knew of such deafness before and while s()liciting' 
such insurance from conversations with him. Fol
lett v. United States Mut. Ace.. Asso. 12 1.. R. ,A.. 
31.5, 10'1 N. C. 2W. 

Where a ph~iCian acting as agent for the COID" 
-pany, in examining an applicant for life in.sllranC'" 
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])lr((]!i.t v. Germal1ia L.ins. lv. 4 Cent. Rep. r of BallMon Spa v, lJ'orth Amen'ca 1716. Co. 50 
529, 103 N. Y. 34.1. 57 Am. Rep. 729. N. Y. 45; Fitch v. American P. L. Ins. 00. 59 

Plaintiff cannot escape the effect of the war· N. Y. 551. 17 Am. Rep. 372; Foot v . ..tEtna L. 
ranty. upon the claim that Durnin dId not 1n8. Co. 61 N. Y. 571; Cushman v. United 
know the Prudential Company had rejected Sra~ L.ln8. Co. 63 N. Y. 409; Baker v. Do-me 
bim. L. Ins. Co. MN. Y. 649; P(YlJ)eT3 v, Nlfrth East. 

He is presumed to have read his application em Mut. L . .A880. 50 Vt. 630; Continental L. 
and to know its contents. 1ns. Co. v. Yung. 12 West. Rep. 715, 113 Ind • 

.LYell;t York L. Ins. 00. v. Fletdf/Jr, 111 U. S. 159; CQnllectieut Mllt. L. I1l3. Co. "Y. Union 
519,29 L. ed. 934. Tru,t Go. 112 U. S. 250. 28 L. ed. ,0"; Equita-

lie warranted. tbat no company bad rejected ble L. Ins. Co. v. Hazle-wood, 7 L. R. A. 217. 
him, and whp,ther he knew tha.t the statement 75 Tex. 338.16 Am. St. Rep. 898. 
in bis warranty was untrue was clearIJ imma· Knowledge of the agent of the company "Of 
teriaL the falsity of the warranty would not relieve 

Bliss, Life Ins. 2d roo % 38j Duckett v. Wit· the insUTed or his representatives from the con· 
liam8, 2 Cromp. & ~I. 348. 4 Tyr. 240; Bris· sequences of a breach. 
bane v. Parsolls, 83 N. Y. 332; Fir8t }{at. Bank Barteau v. Plu:Ent'z Jlut. L. Ins. Co. 67 N. Y. 

a!;SUmes to write out the answers to the questions agent, jgnorant of the other insurance~ issued 'a. 
upon his own knowledge of the facta, rather tban policy thereon, and collected the premium, it WIIS 
from tbe answers given by the a-ppIicant, the au- held th\it the eompany was bound by the knowl
ewers as giveu by him are conclusive on the com- edge of the a~nt's clerk. who. for the pUl'DOAe of' 
pany. 'Pudritzky v. Suvrew.e Lodge K. of H ... 'Ii) that pOlicy, must beTegarded as the company's so
l'<ficb.428. Uciting agent. Laws 1880, ehap. 211. § 1: Benn~tt v. 

Wbere the soliciting agent, havirJg' versonal Council BJulfs Ins. Co. 10 Iowa., 600. 
knowledge of the situation and <>wneTS-hip of the Where the insurer is seeking to cs(;ape 1iability 
property. fills npthe application, statements there~ because otherillSurance in excess of thlttnamed in 
in as to title and the distance of the property frow the poliCy has been taken, it may be shown by 
other buildin,!Z'S are titatementa of the company. parol that the amount taken Wll!;i realJy assented to 
not of the insured. Thomas v. Hartford F. Ins. but that a different amount was 'expre5sed by the 
Co. 2 West. Rep. 52'l', 21) Mo. App.l50. Il1.istake of the insnrer's agent, and the insurer i8 

Thd know)edg-e Of a soliciting agent who wrote estopped to insist upon the forleiture due t\) the 
out IlU application for insurance, of facts concern~ blunder of bjs agent. Greene v. Equitable F. &; M. 
ing the title, which he faUs to dL~l06e to the cOm~ Ins. Co. 11 R.I. 434. 
pany, is constructive notice to the company, which The know-ledge of the agent of the misrepr~n
~nnot avoid liability on the ground of misrepre. tatioos upon which the insurance was procured 
se[]tation~ although the policy 'P'['Qvides that the must be pleaded in reply if it is intended to rely 
appliClltion is a warranty. and tbat any false rep.- thereon to defeat the defense based on such mig.. 
resentat.iou thet'ein sbaU render the pollcy void. .representations. Texas Mut. L. Ins. Co. v. Da,\;dge. 
Reynolds v. Iowa & N. Ins. Co. SO Iowa. 563. 51 'fex, 2li. 

The knowledge of an agent, before the iSsuance _ . . 
of an insurance policy. althe truth as to the own- KnmtfWlge of agent acquired "n other capacity. 
t'rsb~p of. the ,insured property and litigation con_) In Supreme councll.of A. 1.. of II. v. G-r~n, 'Ii 
f!ermng It, will prevent a defew;e on the ground lId. 263, a member of a benefit society falsely rev
of misrep~ntations. as to those matt(ln in the l'esented that tbe beneficiary named by him was 
application. Western Assur. Co. v. Stoddard, 88 his niece. _ It was held that the society was not es
Ala. 1;)00; German Ins. Co. v. Churchill. 26 TIl. App. topped to avail itself of thefalserepr~entatlon by 
206: American O. Ins. Co. v. BroWD.29 TIl. App.602. hean;ay infor\lllition 'of the officer of the 80Cietv 

Where payment of a pO]icyis resisted beeause of who witnessed the application, but was not 
a breach of a '\l;lU'Tanty that the building did DOt cbarged With tbe duty of ascertaining the qua]. 
s~nd on leased ground, parol evidence is admfs· ificatiODS of .benefictarles. that tbe belleficlli:ry was 
slb\e to show that the agent of the insurer knew not the applicant's niece but of which he had no 
that the premises were leased, and i! such knowl- pCl'$onal knowledge. 
edge is establi!!Md the insurer is estopped to set np , Knowledge by the wlJUTer's medica.r examiner. 
the.breach of warranty. Manhattan F. Ins. Co. v. obtained w-hile not acting for the insurer. that the 
We111, 28 Gratt. 389, 26 Am. Rep. 364; Gennania F. Physical. coudition of the applicant is dincrent than 
Ins. C{). 't'". Hick, 125 Ill. 361. ' the latter warrants tn his application and policy 
. If. the ~geut ot the immrer knew at the time of will not estop the insurer tota1re adYBl:H;age of the 
l$Sumg tbe policy that the building stood on leased b:reach of wa.rranty. Foot v. "£tna L.IDS. Co:. III N. 
o;rround, but did not so state in the policy. the in- Y. 571. 
~urer cannot escape liability under a. crn.\L"<e avoid- Where an agent. ill transacting business not con. 
~g the policy if such fact is not stated therein. Dected with bis agency. acquire3 knowledge which 
"rotb.ers '!. California:In.!o. Co. S N. Y. SuPP. 89; lDjghta1fect8.pOlicysubsequentlyissuedbyhim~ 

nn SCQOIck v. Niagara F. Ina. Co~ 68 N. Y. 4&!. a~nt. evid{'nce of such knowledge cannot be given 
Whe:r:e an agent, having power to effect insur_ against the company. where it was acq'Uired so long 

ance ,Without OOU8ulting the home Office. was fully before the issuance of the policy as not to justify 8.iirlSed of the ignorance of the person insured., an inferenee that he had i.t iu mind and acted upon 
w ~ Wa.!;! an illiterate German woman una"ble to it in issuing the policy~ Stennett v. Penn.'!'ylvallia 
":. or write the En!l;lish langua~, and knew all F. Ins. Co. 68 Iowa. Cli. . 
~ ut the nature and extent of her title, a policy 
lS!>Ued by him on her property will not be void be- .Agent's perrel'swn OJ information bV the tnsurell. 
CCQ<oe sbe is not the absolute and unoonditloned 
~~mer, althOUgh it contained 8. stlDulation that it 
v ~ld be void in that event. Hartford F. Iua. Co. 
'w aae. 2 L. IL A. 64, 87 Ky. 531. 

tak hel'ean agent sent his clerk to solicit a. ri;;kand 
wean a.pplication, and the clerk knew that there 

t 
us other insurance on the property but the 
~L.R.A_ • 

In Maine an application drawn by the inSurer's 
agent is by statute made conclusive upon the in_ 
surer but Dot npon th.e insured, although signed by 
tb~ latter, ('aston v.}Ionmolltb Mut. F. Ins) Co. 54 
.Me. m); Emery v. P.iscntaQua F. & M. Ins. Co. 52 
Me.32'!. 

Where thE! instlreT'f; agent in writing out the aJ)-
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595. See also Ripley v. Altna Ins. Co. 30 N'I Ben. Soc. ~ 159; Alexander, Life Ins. 54; UnU
Y. 136, 86 Am. Dec. 362; Jennings v. G.hen- ed States Bat. L. bu. 00. v. Minc1t, 53 N. Y. 
ango County ~'Ilut. 171& Co. 2 Denio, 75; Foot 144; Cooke. Life Ins. p. 40. 
v • .iEtna L. 1718. Co. 61 N. Y. 571; McCollum Durnin's statement that be had never been 
v. Mutual L 1n8. Co. 55 Hun, 103;- SulUMT6 rejected by 80y life insurance company, etc., 
v. Metropolitan L. Ins. Co. 36 N. Y. S. R. 38; was material. 
Cooke, Life Ins. p. 37; &nyon v. Knigld8 Edi7lgtrm v . ../Etna L. Ins. Co. 77 N. Y. 564, 
Templars &; M. Mut. Aid Asso. 122 N. Y. 257. 1 Cenl. Rep. 524, 100 N. Y. 536; Ba~n. Ben. 

If Jacobs caused false answers to be ~ven. Soc. 13 218; London Assurance v. Mansel, L. R 
he was guilty of fraudulently and collusively 11 Ch. Div. 363. 
procuring the false warranty and the· defend- Where a. specific question is asked, a.nd the 
ant is not bound. applicant makes an untruthful answer, the 

Bilenberge'1' v. Prote~tiDf1 Mut. F. Ins. Co. 89 policy is avoided, wbether the answers are war· 
Ps. 464; Smith v. Omh Mut. F. Ins. Co. 24 Pa. ranties or representations. because tbe parties 
320; New York L. Ins. Co. v. Fletcher, 117 U. may by their contract make material a fact 
S. 519, 29 L. ed. 934; Ryan v. World JIllt. L. that would otherwise be immaterial. 
Ins. Co. 41 Conn. 168,19 Am. Rep. 490; Bacon, Bacon. Ben. Soc. § 212; see fllso § 218; 

plication frauduJeutly falsified the applicant's 
answers without the latter's knowledge. and for~ 
thp medical certificate, the insurer cannot escape 
liability to the insured after having had the beu~ 
.efits of the contract. McArthur v. Home L. Asso. 
1'3 Iowa, 3:». 

Where the agent of the inS-ureX'suppre8!!ed the 
:genuine application made by the insured and sub
stituted a spurious one upon which the policy was 
issued. the insurer is nevertheless liable on the pol
icy. Massachusetts 1.. Ins. Co. v. Eshelman. 30 Ohlo 
St. M7. ' 

Where the untrue statement in the application 
on"inated with the agent.of the insurer and was 

-unknown to the insured wben he signed the appli
cat jon. the msurer is estopped to set up such false 
statement to defeat the policy. Union :lInt. L Ins. 
Co. v. Wilkinson. 80 U. S. 13 Wall. 222, 20 L. ed. 611; 
Lueder!! v. Hartford L. & A. ins. Co. 12 Fed. Rep. 
165: Eames v. Home Ins. Co. 94 U. S. 6..~ 24: L ed. 
~; New Jersey Mut. L. Ins. Co. \'". Baker, M U. S. 
610, 2.1, L. ed. 268; Continental L. Ins. Co, v. Cham
berlain, 132 U. S. 004, 33 L. ed. 341. 

Where the application which the insured signed 
contained an express limitation of the rower of the 
agent tQ bind the company by anything not ex
pressed therein. the insured is to be presumed to be 
awtU") of the limitation, and if he signs the applica. 
tion into which the agent has inserted different 
IOtatements than the insured m"ade. the ·latter is 
bound by the application. New-York L.lns.-Co. v. 
Fletcher, 117 U. S. 519, 29 L ad. 9M.. 
If the insurer's agent after being informed fully 

8B to the facts incorrectly states them in the appli
cation. the insurer is estopped to take advantage 
of the error to avoid liability on the policy. North 
American F. Ins. Co. v. Throop, 22 IDch.l!6, 7 A.Ia 
Rep. 638; Planters Ins. Co. v. Myers, 55 Miss. 479, 00 
Am. Rep. 521; Combs v. Hannibal., S. & I. Co. 43 
Mo. H8. 97 .Am. Dec. 383: Campbell v. Merchants & 
F. Mut. Ins. Co. 31 N. H. 35. 12 Am. Dec. 324; Clark 
v. Union :Mut. F. Ins. Co. 40 N. H. 333, 77 A.m. Dec. 
m: Patten v. Merchants & F. 3-lut. F. Ins. Co. 40 N. 
H.375: Hartford Protection Illii. Co. v. Harmer. 2 
Ohio St. 452; Farmers Ius. Co. v. Williams. 30 Ohio 
St.5Sl; Ellenberger v. Protective Mut.F. Ins. Co. 89 
Fa. 4M; Swan v. Watertown F. In~. Co. 96 Pa. 37: 
!olay v. Buckp.ye ~Iut. Ins. Co. 2.'> Wis. 291, 3 Am. 
Rep. 76: lEtna. L. S. F. & T. Ins. Co. v. Olmstead. 21 
Mich. 24!S. " Am. Rep. 483; Commercial Ins. Co. v. 
Span],..-neble, 52 Ill.. 53." Am.. Rep. 582; Planters Ins. 
Co. v. ::5orrels, 1 Baxt. 352, 25 Am.. Rep. 1180; Ring v. 
Winftsor County .Mut. F. Iffi. Co. 51 vt. 563: 
8..chwarzbach v.Ohio Valley Prot. Union. 25 W. Va.. 
822. 6Ii3; Columbia Ins. Co. v. Cooper, 50 Pa.. 331; 
Miner v. Phrenix Ins. Co. Zi Wis.693, 9 .Am. Rep. 
'';9; American L. Ins. Co. v. Mahon~. 88 U. S. 21 
Wall. 152. 22 L. cd. 593: Bennett v. Agncultural Ins. 
Co. of Watertown. 8 Cent. Rep. 69'".!. 106 N. Y. 243; 
WOOdl'uft v. Imperial F. Ins. Co. 83 N. Y.IID; Pit

!BL.R.A. 

ney v. Glen's Falls Ins. Co. 65 N. Y. 6; O'Brien v. 
Home Ben. Soc. 117 N. Y. 310. affirIJling 51 Hun, 495; 
Commercial Union Assnr. Co. v. Elliott CPa..) 12 
Cent. Rep. 668 • 

And this notwithstanding a stipulation that the 
solicitor shall be the agent of the applicant and 
not of the insurer. Miner v. Phrenix Ins. Co .. 
Clark v. Union )fut. F. los. Co. and Hartford Pr0-
tection Ins. Co. v. Harmer, supra; Real v. Park F. 
Ins. Co. 16 WIs. 241. 82 Am. Dec. 'l19; Howard F~ 
Ins. Co. v. Bruner. 23 Pa. 50; Hough v. City F. Ins. 
Co. 29 Conn. 10. 76 Am. Dec. 581; Ma.y v. Buckeye 
:lIut. l[]s. Co. and Columbia Ins.. Co. v. Cooper, su
pra; Plantt'r5 Mut. Ins. Co. v. Deford, 38 Md. 382. 
Contra. Kabok v. Phreni:!: Mut. Ii. ID8. Co. 21 N.Y. 
S. R.203: Rohrbach v. GermaniaF. Ins. Co. reN. Y. 
4:7, 20 Am. Rep. ta'1.; Abbott v. Shawmut Mut. F. 
Ins. Co.3 Allen, 213. 
If tbestatements in the application relied upon QS 

breaches of warranty are inserted by the agent of 
the lnBurer, without. collusion or fraud on the 
part of the insured, the insurer is estopped to set 
up their error or falsity. Baker v. Home L. Ins. 
Co. 6-l N. Y. M8; Miller v. Phrenix 1tlut. L. Ins. Co. 
10 Cent. Rep. as. un N. Y. 2'9"2; Mowry v. Rosendale. 
'j.i N. Y. 300; Bentley v. Owego Mut;. Ben. .Asso. 5 
N. Y.Supp.2:?3. 

An Insurance company cannot repudiate tLe 
fraud of its agent in inserting untrue answers in 
the application. and thus escape the obligation of 
its contract. merely because the 8.38ured accepted 
in good faith the act of the agent, without exam~ 
ination. Kisterv. Lebanon Mut. Ins. Co. 5 L. It. A. 
646,128 Pa.553: Rogers v. Phenix Ins. Co. ill Ind. 
510; Phrenix Ins. Co. v. Golden, 1..'>1 Ind. 524. 

The insurer cannot take advantage of a breach 
of warrantY arising out of the mistake of biB 
agent acting wtthin his authority and of which the 
insured was innocent. Susquehanna Mut. F. Ins. Co. 
v. Cusick, 109 Pa.157; Menk. v. HomeM.. Ins. Co. 76 
CRL50. 

An error or fraud on the part of an insurance 
agent who makes out an application, in inserting 
erroneous or untruthfu] statements, is chargeable 
to the insurer and will not defeat the policy. 
Johnson "Y. Dakota F. & M. Ins. Co. 1 N. Dak. 161; 
Phrenix Ins. Co. v. Stark., 120 Ind. ill; Rockford 
Ins. Co. v. Seyferth, 29 TIL App. 513; Roberts v. State 
Ins. Co. 26 Mo.App. 92; State Ins. Co. v. Taylor, 14. 
Colo.4.9'J. 2!) Am. St. Rep. 281: Crouse v. Hartford F. 
Ins. Co. 191tIich •. 249. 

Although it is provided in a policy of insurance 
that tbestatements in an applica.tion are warranties. 
and if any of them are false the policy shall be 
void. It is not forfeited if the company's own 
agent makes all the false statements contained ill 
the a.pplication, end there was no fraud or attempt 
to deceive on the pan of the assured. State Ins. 
Co. v. Gray,« Kan.731; McComb v. Council Blufl's 
Ins. Co. (Iowa) .June 2, 189L 
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Phaniz Mut. L. Ins. Co. v. RaMin. 120 U. S., clearly showed tbat the assured. just prior to. 
183, 30 L. ed. 644; Barteau v. Phamiz Mut. L. I June 20, 1887, applied for insurance, by means 
ins. Co. 67N. Y. 595,citing Bunyan. Life Ins. ofa written application signed by him, to the 
p. 31; Higbie v. Guardian Jfut. L.in8. Co. 53 Prudential Life Insurance Company of Amer
N. Y. 603; Ukase v. Hamilton Ins. Co. 20 N. ica, and on that date his application was re--
Y. 02. jected by that company. The learned court 

Mr. C. Morsehauser. for respondent: found that the assured made no false statements 
Defendant's agent, having full knowledge of in his application for insurance to the company 

all the facts, and he being the one who misled defendant. In such last·mentioned application 
Durnin, the defendant cannot now take ad· he stated, in answer to questions asked therein, 
vantage of it. that he had applied to another insurance com
. O'Brien v. Home Ben. Society, 117 N. Y.310; pany for insurance. but had Dot been rejected. 
Ni ler v. PIaEnix Mut. L. Iru. Co. 10 Cent. That this answer was fa1se cannot be disputed. 
Rep. 38, 107 N. Y. 292. upon the uncontradicted evidence. The ap-

. plication, and the answers thereto, were pan 
Per Curiam: of the contract of insurance, and were made 
The uncoDtradicted evidence in this case so by the certificate. The aDswer was a war. 

A mil;lrepre5entatlon of a material fact 1n.serted 
by a soliciting agent, without the knowledge and 
contrary to the instructions of the applicant, in an 
application not read to or by h.tm. lllthough it con· 
tained a printed clause of which he did not know 
and to which his attention was not called, limiting 
theagent's powers. -does not invalidate the policy. 
Tubbs: v. Dwelling_House Ins. eo. 84. Mich. M6. 

An insurance company is estopped by answers 
fabely or improperly written by its agent or solie-. 
itor to questions contained in the application, with_ 
out tbe knowledge of the applicant, where he 
made true answers to such questions, even though 
the application was Signed by the ap-plicant with_ 
out knOWing its contents .. State Ins. Co. v. Gray. 
UKan.'13l. 

I'alse statements in the written application. 
which was wholly prepared and signed by the in
eurer's agent, to whom the in8urOO made oral ap
plication stating the facid truly, are not available 
lIS adefenseto the poliCY issued on such application. 
Baker v. Ohio Farmers Ins. Co. 14 West. Rep. 4.38, 
70 Mich. 199. 

A warranty by aninsured that his answers to the 
medical examiner will be true is not a warranty 
that such answers will be written down correctly 
by the medical examiner. Equitable·1.. Assur. 
Soc. v. Hazelwood, 8 L. R. A. 211, 75 Tex. m 

An applicant having correctly stated the date of 
his birth to the insurer's agent is not prejudiced by 
the agent's mistake in writing it in the application. 
McCall v. Phcenu: Mut. L. Ins. Co. 9 W. Va.:mo, 27 
Am. Rep. 558; Simmons v. West Virginia 1m. Co. 8 
W.Va.4U. 

Where the imJUrer's medical examtner filled tn 
blanks !n the application dilferently than he was 
:Informed by the :Insured after the latter had signed 
It, the insurer is not relie\"ed from liability on ac
COunt of the breach of warranty so arising. Grat-. 
~n v. Metropolitan L. Ins. Co. 80 N. Y. 2Sl~ 36 Am. 

P.617. 
Where the applicant fat life insurance certifies 

that the answers written by the insurer's medical 
~xaminerar", correct, but which he afterwards al. 
eges were recorded differently by the examiner 
t~a~ they were given to him. such certificate.is con_ 
e ~lve unless it appears that the answers were Dot 
Written when the certificate was Signed, or at least 
~ere not known to the insured when he made such 
~~gnylture. Grattan v. Metropolitan L. Ins. Co. 92 
.. ,. • 274, ~.Am. Rep. 3"l2. 

'Where an aemred correctly trt:.ates to the soUcit. 
Ing agent alI the circumstances under which prop
~~y is owned or held by him. any error or neglect 
sts. ~he part either of the agent or company in 

ting the title or interest of the assured will not 
~~01d the policy. Burson v. Philadelphia F. Asso. 
'l'u k8. 267, 20 Am. St. Rep. 919; Phcenfx Ins. Co. v 
... ~ er, 92DI. 64, 34 Am. Rep. 100; Crescent Ins. eo: 

. amp. '11 TeL 503. 
!~L. It i'~ 

An insurance company is estopped to deny rep. 
resentationsas to the title to the insured. property, 
made in the application, which were written there-
in by its agent after s full.d1.8closure to him of the 
true state of the title. Tarbell v. Vermont Mut. F. 
Ins. Co. 63 Vt. 53. 

An insurance company whose agent himself p~ 
pared an application with knowledge of the fact 
that the insured had only a title bond for his land. 
which ww> not paid for, cannot defeat an action on 
the policy on the ground that the a-pplication im
properly states that the insured was the sole and 
undisputed Owner of the property, and that it was 
unincumbered, where this was signed by the in_ 
sured after making a full statement of the fact8" 
in accordance with the agent's theory of his title. 
Key v. Des }foines Ins. Co. 'l'l Iowa, 174-

Where an agent applying to plaintiff, owner of a 
billIard. hall and ~bles, unfamiliar with the Eng_ 
lish language. for insurance on the hsl.L, was re
ferred to a tenant., who signed the spplicu.tiou.. and 
the policy, conditioned that the interet!t of a third 
party in~e haH or contenta must be stated. did 
not state tenant's interest in the furniture in the 
hall, of which fact the agent had knowledge, plain_ 
titr can recover to the extent 01 his interest, upon 
a loss by fire. Diebold v. phcenix Ins. Co. 03 Fed. 
Rep.8Oi. 

An agent of a mntual insurance company. au_ 
thorized to issue a poliey of in8Ul"8.nce and consUIn_ 
mate the contract, and who Is informed by the ap
plicant that a part of the property is on the right 
of way of a railroad company, and with his own 
hand fills in the blanks in the application fora pol_ 
icy. and, with knowledge of the condition of the 
-property, writes "Yes" as an answer to the ques
tion: "Do you own the land in fee simpler"
thereby waives for the company the stipulation in 
the policy tha.t it shall be void if any misrepresent
ation be made as to title or condition of the prop.
erty. National Mut. F. Ins. Co. v. Barnes, 41 .Kan-
161. 

Where the insurer's agent although jnformed or 
any incumbrance by the applicant omits to men_ 
tion it in the application which he prepares and 
which the applicant si~s at his request, the insurer" 
cannot take advanta!.'1! of the breach of warranty 
so arising. Renier v. Dwelling·House Ins. Co. 14, 
Wis.89; Crouse v. Hartford F. lm!. Co. 'j9 Mich. 
249; Commercial Union Assur. Co.. v. Elliott (Pa.) 
12 Cent. Rep. 568. 

• Where {murer'. agent falsely tms 'Up blanb. 
Where the agent of the insurer obtains the 8p

-plicant's signllture to a blank application and fills 
it UP falsely without the knowledge of the insured. 
theinsurer cannot defend beeause of such falsity .. 
Brown v. Metropolitan L. los. Co.. 8 West. Rep • 
775. 65 Mich. 306. 

An snswerto aD application for insurance, aa to 
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ranty. and upon tllis evidence there was a 
breach thereof. Foot v. LJjJtna f~. ins. Co. 61 
N. Y. 571; Cushman v. United Stateslns. Co. 63 
N. Y 404. It is not important that the party 
makmg the warrantyreal1y believed in its entire 
truth. If it be false, it avoids the contract. 
Nor does the mere knowledge of the agent of 
the company. at the time when it is made. 
that the warranty is false, prevent the defend
ant from setting up the breach as a defense to 
the action on the policy. IMd.; Barteau v. 
Pltreniz J[ut. L. Ins. Co. 67 N. Y. 595. The 
finding of the learned trial judge that the ap· 
plication of the assured to the Prudential Life 
Insurance Company was withdrawn was not 
supported by any evidence, as we think, while 
the finding that the facts were within the per
sonal knowledge of the agent Jacobs, who 
procured this' insurance, furnishes no answer 
to this charge of breach of warranty. Mere 
knowledge of the falsity is Dot. as we have 
seen, enough to prevent the defense from be· 

ing set up. There is, as we tbin"k, sufficient ev· 
idence in this case to permit a jury to find that 
the agent of the defe[ldant fraudulently con
cealed from tue assured the fact that he had 
boon rejected by another company to which he 
had applied, through this sam..! agent; and that 
such agent, while himself aware of the fact of 
such rejection. procured the assured to make 
application to this defendant through him, as 
agent of the company, and to innocently state 
that he had not been rejected by any other 
company. when the agent knew such state
ment was false. If such were the case, we 
think the defendant would oat be entitled 
to set up the breach of a warranty which'had 
been thus procured. The case, in such aspect. 
would much resemble that of Plumb v. Cat
taraugus County Mut. Ins. Co. 18 N. Y. 392. 
72 Am. Dec. 52. There is evidence On the 
part of tbe defendant which contradicts this 
theory. for the agent swears the assured was 
rejected June 20, and that within two weeks 

the applicant's age, fllledin by the agent, who is I The insured may show bypa:rol that he disclosed 
told that the applicant :is ignorant in the matter. is ; the facts truly to the agent of the insurer and that 
binding on the insurer. Keystone Mut. Ben. Asso., I the false statements in the application on account 
v. Jones, 72 Md. 363. of which it is sought to avoid the policy were .due 

Where an agent, after a life insurance applica-, to the misconstruction of the facts by the agent. 
tion had been signed, leaving blank the Question I Hough v. City F. Ins. Co. 29 Conn. 10, 76 Am. Dec. 
as to the weekly wages of the applicant, without 58L 
collusion with or knowledge of the applicant. fills The agent of the insurer haying upon .a state. 
in the blank with an untrue statement as to the ment of facta by the applicant suggested the an. 
applicant's weekly income, the company is not '1 swer to the interrogatory as formally made in the 
ther&by relieved from liability under. a warranty applicatiOn without asking for the more full or 
that the tactsstatedaretrue. Sawyerv .. Equitable particular statement, the insurer cannot Ohject 
Acc. Ins. Co. 42 Fed. Rep. 00. I that the answer is not such as might or should 

Wbere an insurance ""agent, -acting within the ha ve been made. Higgins v. Phoonix Mut. L. Ins. 
seneral scope of his business. has examined anap- Co. 7!N. Y. 6. 
plicant upon questions.contained. in the blank ap. A former rejection of the insured on hisapplica.
plication. aod recei"ed true answers thereto, but tion to a legion of honor is not a breaCh of a war· 
omits certam tlnswew, and tbe applicant Signs the ranty that he had never applied for insurance in 
application under the agent's direction, the policy any other company. when the agent told him that 
is not rendered Dull a.nd '·oid by such omL'll'ions a legion of honor was not an insurance company. 
alth0ugh it contains a pro\"is1on that any false rep- Equitable L • .A.s8Ul' •. Soc. v. Hazlewood\ 7" L. R . .A.. 
resentation or omission in the material facts from 21i, 75 Tex. 338. 
the application shall render it void. Kansas Prot. Wbere the agent writes in the application that 
Union ~. Gardner, n Kan. 39'i. the applicant has no other insurance, although the 

Wbere the agent of the insurel' inserts il1 blank:s apPlicant told him that be had certificates of mem
tn the application after the applicant has signed it bership in co-operative compani.es, which the 
untrue answers the insurer is estopped to set up agent said were not considered insurance by him, 
such false representations to defeat the insurance. the company is bound by the agent's interpreta~ 
Phrenix Ins. Co. v. Allen. 7" West. Rep. 407, 109 Iud. tion, and estopped from asserting" the contrary. 
21a. Continental L.IIL9. Co. v. Cbamberlain,132 1:. S. 

So., too, where the "gent unknown to the appli- OO!. 3J L ed. W. 
cant wrote down the latter's answers incorrectly. Where a policy contains a notice on its back that 
Stone v. Hawkeye Ins. Co. 68 Iowa" 'l37, 56 Am. no agent has power "to bind the company by ra-
Rep. 870. ceiving any representations or infOrmation not 

contained in the a.pplication, an expre&':>ion of 
Whm falsitll ia due to miseo-nstruct-ion of facts btl opinion of an agent, that insurance in an aid and 

agent. accident association iJ! not called for by any ques
The insurer:i9 e&opped to deoy the answers in an 

application framed by his agent without collusion 
or fraud by the applicant, or to give such answeTS 
a different interpretation than that adopted by the 
agent. Bushaw v. Woman's Mut. Ins. & A. Co. 28 
N. Y. S. R. sa. 

The applicant is not responsible if the answers 
given are misconstrued or recorded incorrectly by 
the agent of t~e insurer. Kansas Prot. Union v. 
Gardner, U Kan. 397: Alabama Gold 1.. Ins.. Co. v. 
Garner, 'l7 .Ala. 210. 

Where the applicant state!! all the facts and the 
agent puts his own construction on them the in_ 
,urer is estopped to questiou the correctness of 
that construction. Langdon v. Union Mut. L. Ins. 
Co. 14 Fed. Rep, '2':"2; Continental L Ins. Co. f". 
Thoena. 2ti IlL App. ~ 
16 L. R. A. 

tion as to other insurance, cannot JUStify a false 
answer that the applicant has no other insurance. 
McCollum v. Mutual 1.. Ins. Co. 55 Hun, 103. 

A faL"C conclusion by the agent of the insurer all 
to the true state of the title of the applicant after 
being-truly informed of aU the facts cannot betaken 
ad';anta.,..-e ot by the insurer. Key v. Des Moines 
Ins. Co_ 7i Iowa, 174. 

Knowledge of the assured of a misrepresenta· 
tion In the applicanon. inserted by the soliciting 
agent with the assurance that it will make no dif
ference. win not: avoid the policy, there being nO 
fraudulent purpose on the part of the assured. 
Reyno\{ls v. Iowa & N. InA. Co. eo Iowa, 563; Wright; 
v. Northwestern Mut. L. Ius. Co. (Ky.) 12 Ky. L. 
Rep. 850. ~. G. G. 



1892. McCARN V. INTERNATIONAL & GREAT NORTHElL'"f R. CO. 

thereof he so informed the assured. and re
turned him the premium. What the trial 
court states in one of the findings in this case 
we think amounts to merely a statement of 
knowledge of the agent as to the falsity of the 
warranty when it was made. This is not a 
defense. There is no finding of fraud, and 
there is evidence in the case which, if believed, 
shows there was none. We cannot draw the 
inference of fraud in the first instance for the 
purpose of supporting a judgment, even where 
there is evidence which would permit the in-

• 
ference, because there is also evidence which, 
if believed, negatives its existence, and the 
judgment does not proceed upon the ground 
of fraud. There is no evidence that the an. 
swers to thf; application were truly made and 
erroneously taken down by the agent of the 
company, and hence it does not come within 
the (y Brien and otber kindred cases. O'Brien 
v. Home Ben. Society, 117 N. Y. 310. 

We must reoerse th:is judgment. and grant a 
new trial; costs to abide the event. 

All concur. 

TEXAS SUPRElIE COURT. 

J. D. ~lcCARN, Appl., •. 
INTER:'!ATIONAL & GREAT NORTH· 

ERN R. CO. 
(. __ . __ :., TeL ________ , 

An initial ca.rrier may protect itself' by 
contract against liability for 109'3: not 
occw-ring on its own line whether the Shipment 
be wholly within one state or be interstate. 

(AprilE, 1892.) 

APP.EAL by plaintiff from a judgment of the 
DIStrict Court for Bexar County in favor 

of defendant in an action brought to recover 
damages for injuries to cattle which had been 
delivered to defendant for transportation. 
AJlirm.ed. 

The facts are stated in tbe opinion. 
Mr. Edward Dwyer. for appellant: 
The railroad company had authority and 

power to contract beyond its own line. 
Hutchinson, Carr. § 151, pp. 116, 117, and 

authorities cited 
After a through contract is entered into, as 

the one referred to in above asshmments. the 
succeeding or connecting carriers ~then become 
the agen!s of the receiving carrier. 
. HutchInson, Carr. § 273~ and authorities 

Cited. • 
The railroad company, having contracted to 

transport the cattle beyond its own line to the 
place of destination, as in this case it did, it 
could ~ot exempt itself from liability caused 
by ne.2"ll~ence of connecting carriers by a clause 
to that effect in the same contract, for the rea
a~~ that by so doing the carrier limits its lia
~d~ty for. negligence, and any such provision 
IS .Inconslstent and auainst public policy and 
VOId. ~ 

N Lawson, Carriers, § 23.5; Wbittaker's Smith. 
ego PP. 289. 290; 2 Redfield, Rall ways. p. 

1~d 2 BeaCh, Railways, § 920. and authorities 
8~teT; JIe7'ehmds Dispatch Transp. Co. v. Bloch, 
H. ~eH.nn. 392, 6 A.m. St. Rep. 847; GalEe8ton. 

• u; • R. Co. v. A.ll£80n, 59 Tex. 193; 3 Tex. gt. ffPP. Civ. Cas. §§ 8. 84; (h"ndnnati. H. &; 
lri- . Co. v. PontilU. 19 Ohio St. 221; Ort! v 
J.. mn~apolis &: St. L. R. Co. 36 Minn. 396~ 

enm.nga v. Grand Trunk R. CV. 59 Hun, 227; 

In~~ The authorities on tbe question involved 
o 1 .e above case are too fully pre9t:'nted in the 
1~ Lon to need any further attention io a note. 

R.A. 

Condict v. Grand Trunk R. Co. 54 N. Y. 500; 
l'oledo, P. &; W. R. Co. v. Merriman, 52 Ill . 
123; Bank of Kentuch;y v. Adams EXp. Co. 93 
U. S. 174, 23 L. ed. 872. 

Mes81's. Barnard & ·Green. for appellee: 
Althoug·h a common carrier has the power 

to unconditionally bind itself to transport and 
deHver freight at any point far beyond its own 
road, yet it does not owe to the public any 
duty to transport or deliver any freight beyond 
its own road. and when shippers desire it to 
do so. it can do it upon any contract contain· 
·ing such reasonable terms, conditions, and 
limitations as the shipper and carrier may agree 
to, and such contract is valid and binding upon 
the parties to it. 

The contract in this case contained the fol. 
lowing clause: " The understanding of both 
parties hereto being that the party of the first 
part shall not be held or deemed liable for 
anything beyond the line of the International 
& Great Northern Railroad Company, ~xcept-. 
ing to protect the through rate of freight named 
herein." 

Ft. W01"th &; D. a. R. Co. v. WaUams. 77 
Tex. 121; Gulf. O. d\ S. li'. R. 00. v. Iklird. 75 
Tex. 256; Harris v. H()We, 5 L. R. A. 777, 74 
TeL 534; Morse v. Brainard. 41 Vt. 550; St611J. 
art v. Merchants Despatch TTanffp. 00.47 Iowa, 
229. 29 Am. Rep. 476; Detroit &: .Jolt. R. Co. v~ 
Farmers If ..ill. Bank. 20 Wis. 122; Irwin v. 
New York Oent. &, H. R. R. Co. 59 N. Y. 653; 
Lawson, Carriers, ~ 236, and cal'<es there cited; 
Slleiton v. Merchants Dispatch Transp. Co. 59 
N. Y. 258; Illinois Cent. R. Co. v. Frankenberg. 
54: TIL 88, 5 Am. Rep. 92; Erie R. 00. v. Witcoz. 
84 Ill. 239, 25 Am. Rep. 451. 

Stayton. (Jh. J .• delivered the opinion 
of the court: , 

This action was brought by appellant to 
recover damages for injury alleged to have 
been caused to sixty head. of cattle while in 
transit from San Antonio, Tex., to Chicago. 
in the state of Illinois. The cause was tried 
without u jury, and the court found that 
'" the contract for shipment was a. through 
contract from San Antonio, Texas, to Chi· 
cago, lllinois," but that the contract, among 
others, contained the followed stipulation: 
'" T1reljth. And it is further stipUlated and 
agreed betweel1 the parties hereto that, in 
call~e the livestock mentioned herein is to be 
transported over the road or roads of any 
other railroad company the said party of the 
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first part (appellee] sba11 be released from 
liability of every kind after said livestock 
shall have left its road; and the party of the 
second part hereby so expressly stipulates 
and agrees; the understanding of both parties 
hereto being that the party of the first 1>art 
shall not be held or deemed liable for any· 
thing beyond the line of the International & 
Great Northern Railroad Company, excepting 
to protect the through rate of freight named 
herein. n The court further found that no 
Injury occurred to appellant's cattle while 
(In appellee's line of. railway, but that the 
cattle were injured While on a connecting 
line, to which they had ~n delivered by 
appellee, and on these findings rendered a 
judgment against the plaintiff. There is no 
statement of facts, and under the findings it 
must be conceded that appellee recehed the 
cattle under an agreement that they should 
be transported from San Antonio to Chicago; 
and the inference is that to do this it "\VaS 
necessary they should pass over road or roads 
other than that of appellee. That in such 
a case a carrier may by contract protect itself 
against liability for loss not occurring on its 
own line, whether the shipment be wholly 
"Within this state or be interstate. we had 
deemed a. settled question in this court. 
Gulf, C. &:' S. F. R. Co. v. Baird. 75 Tex. 
256; Ft. Worth & D. O. R. Co. v. WilIia1n8, 

. 77 Tex. 121; Hunter v. &uthern Pac. R. OJ. 
'76 Tex. 195; Texas &: P. R. 00. v. Adams, 
78 Tex. 372; Harris v. Roue, 74 Tex. 537, 
6 L. R. A. 777. 

This is the rule we understand to be rec· 
ognized by nearly all of the English and 
American courts. ....ll..yrirk v. Mtrhigan Cent. 
E. c.. 107 U. S. 102. 27 L. ed. 3S;: Pratt 
v. Grand Trunk R. Co. 95 U. S. 43, 24: L. 
ed. 336; Ogaen.burg·& L. O. R. Co. v. Pratt. 
8\! U. S. 22 Wall. 123. 22 L. ed. 827; Tar· 
doa v. Ohicago, St. L. &: N. O. R. Co. 35 La. 
Ann. 15; Lout"sville &: N. R. 00. v • ... lfeyer. 78 
Ala. 597; East Tennessee, V. &: G. R. Co. v. 
Brumley, 5 Lea, 401; Mulligan v. Illinois, 
Cent. R. ao. 36 Iowa. 186; Detroit & M. 
R. 00. v. Farmer' &: M. Bank, 20 Wis. 124; 
Pendergast v . ..AdamsExp. Co. 101 !:lasf!. 120; 
Berg v. Atchison, T. &:: S. F. R. Co. 30 Kan. 
562; St Loui, &: L M. R. 00. v. Larned, 
103 Ill. 293: Fiela v. Ohicago & R. L R. Co. 
TI Ill. 462; Ammmn Erp. c.. v. Secmul 
Nat. Bank of TUusville, 69 Pa. 394, 8 Am. 
Rep. 268; ..LEtna L. Ina. Co. v. Wholder, 49 
N. Y. 616; Snider v. Adami Erp. 00. 63 ~Io. 
382; TayZ'" v. Little P.ock, M. R. '" T. R. 00. 
32 Ark. 399, 29 1<m. Rep. 1; Oentral R. & 
Bkg. Go. v. Arant, 80 Ga. 195: &hiif v. :New 
Y""k Cent. & B. R. R. Co. 52 How. Pr. 91; 
Xerrhants Dispatch Tramp. Co. v. Blo~h, 86 
Tenn. 424; lUt'nut', Cent. R. 00. v. Franken~ 
/;erg. 54 III. 88. 5 Am. Rep. 92; BU1'1'ough, 
v. 1fo-rwick & lY. R. Co. 100 1\13oss. 26, 1 
Am. Rep. 78; United States Exp. 00. v. 
BU8.lz.. 2-1 Ind. 403; Ckleago &: N. w. R. Co. 
v. Jiontj(Rt, 60 IlL 175; ETie R. Co. v. Wil· 
wr. 84 Ill. 239, 25 Am. Rep. 451 : Aldridge 
T. Great Western R. ao. 15 C. B. N. S. 582. 

Authorities upon this point might be mul· 
tiplied. Even the case of JIuschamp v. Lan· 
ta3ter & P. J. R. a. .. 8 ~Iees. & W. 421. does 
not assert a different rule. In England and 
16L.RA. 

in some of the states of the Union the mere 
recei pt of goods to be carried to a destina~ 
tion beyond the line of the carrier "Who tirst 
receives them is held to evidence a contract 
to transport to such destination, while in 
others such receipt is not held to evidence 
a contract to convey beyond that carrier's 
line; but in the jurisdiction in which these 
diverse rulings are made t.here is a. general 
concurr<'nce of opinion in the proposition 
that the carrier may by special contract ex~ 
empt itself from habilitv for an iniurv to 
freight reSUlting after it·has gone fnto the 
hands of another carrier to be transported to 
destination. The gronnd of concurrence is 
contract, which in some jurisdictions it is 
held is necessary to relieve from liability for 
the act of a connecting carrier over whose 
line the freight must or rioes pass to its des
tination, while in the others it is held that, 
in the absence of special contract, no such 
liability rests on the receiving carrier for in
juries accruing after he has safely passed the 
freight to a connecting carrier. 

There are, however, a few cases in which 
it has been held that a carrier. under such 
a contract as that involved in this case, ill 
liable for an injury to freight after it .has 
passed into the hands of a connecting carrier 
uninjured; and among those are found some' 
decisions by the court of appeals of this 
state, with which we regret to differ. lD 
Gulf, C. & S. F. R. C<J. v. Vaughn (Tex. 
App.) 16 S. W. Rep. 7"75, the liability of & 

carrier was as...~rted, although the shipping 
contract was substantially the 8:ame as that 
involved in this case; and two cases are in
voked as authority for the ruling in that case. 
One of these is the case of Galuston l H. ~ 
H. R. 00. v. A.llison, (decided by this court,) 
59 Tex. 193. In that case the plaintiff 
shipped from Galveston, Tex., to Chicago, 
Ill., five cars of melons, in cars adapted to 
their preservation and safe carriage, under 
an agreement that the melons should be trans
ported in those cars, without change, to 
Chicago. The evidence tended to show that 
a connecting carrier, to whom the cars were 
delivered, placed. the melons in other cars 
less adapted to their safe transportation, and 
that from this injury resulted. The shippin~ 
contract provided that the railway company 
should not be liable for injury resulting 
from some caU8eS enumerateo, and that the 
company should not" be liable for anr dam
age, loss. or injury orcurring not on Its oWD 
railroad. It In disposing of the case it w85 
said that the averments of the petition were 
to the effect that there was an agreement that 
the melons should be carried to their desti
nation in the cars in which they were first 
pJaced. There is a general expression in the 
opinion that a carrier undertaking to carry 
freight to a destination bqond his own line 
cannot contract that his responsibility f;hall 
terminate at the end of his Own line; but to 
ascertain wha.t a court actually does decide. 
the.facts on which the opinion is based must 
be considered, and no one paragraph in an 
opinion ought to be considered aloDe in arriv
ing at the intention of the court. "What this 
court did decide and intend to hold is so 
clearly expressed in the opinion in the case 
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that we can but feel that, had the whole I see, and to the orders of the Adams Express 
opinion been read, it ought DOt to have beeD Company when north of that boundary. The. 
understood to lay down any such rule as that shipping contract contained & clause exempt
it is cited to sustain. It is said that "the iog the carrier with which it was made from 
exemption from liability is. however, avail. liability for loss" occas!oned by the dangers 
able only when the carrier forwards the goods of railroad transportation, or ocean or river 
consigned to him in the manner and by the navigation. or by fire or atorm." and it pro
route with reference to which the contract is vided that this should inure to the benefit 
made. If he deviates from his route, or for~ of any person or company to whom the prop- . 
wards the goods by a different conveyance erty might be deli vered for transportation. 
from those contemplated by his agreement, When the package was delivered at Hum· 
he becomes an insurer of the goods, and can- boldt to the Adams Express Company's mes~ 
not avail himself of. any exception made in senger, who was the messenger of both com
his behalf in the contract." Fatman v. Cin- panies. he took charge of it, and placed it 
cinnaU, H. -& D. R. Co. 2 Disney, 248; in an iron safe, and deposited the safe in an 
Robinson v. Merchants IJespatch Tramp. 00. apartment of the car set apart for the use of 
45 Iowa, 470. "The contract to forward the the express company, for transportation to 
melons in this case through from Galveston Louisville. While the'train to which the 
to Chicago on the cars on which they were car containing the packages was attached was 
loaded was an entirety. By changing the passirag over a trestle, and, while the pack. 
cars after they left appellant's road the risk age was in the exclusive charge of the mes
of their safe transportation was assumed by senger, the trestle over which the car was 
its agents, the connecting line, when the passing gave way, arid the car _was thrown 
change occurred, for the company, and it be· from the track, caught fire from the loco. 
came liable, notwithstanding the stipulation motive, and, with the money in the safe, 
against damage beyond its own terminus. these were together burned. TIle action was 
A.: case in point is that of Steuart v. Mer~ brought against the Adams Express Com
Clumts Despatch Tramtp. Co., 47 Iowa, 229, 29 pany, and, there being some evidence that 
Am. Rep. 476. These goods were del ivered the accident was caused by a defective trestle, 
to a transportation company at \Vorchester, the circuit court in effect instructed the jury 
Massachusetts, to be taken to lIuscatine. that the exceptions from liability found in 
Iowa, through without transfer. in cars owned the shipping contract exempted the express 
and controlled by the company, and the con- company from liability, even though the ac~ 
t:act. c.ontained a clause of exemption against cident may have occurred through the nt'gli. 
habIhty for loss by fire. When the goods gence of the railway company to transport 
reached Chicago they were transferred to a the express company's messenger and pack~ 
warehouse, and consumed by fire the same ages in his possession and custody. From 
day. It was held that the company was liable this statement it will be seen that no such 
f9 f the loss notwithstanding the exemp'l question was presented in that.case as arises 
t~on: The contract in this case, so far as the in this. The claim was that the shipping 
lImItation of liability is concerned, was, in contract exempted the express company from 
effect, .that the defendant company was not liability for 8. loss occurring through the 
to be hable for any damage or loss occurring negligence of the railway company it had 
beyond their own route, provided the frei~ht t;!mployed to transport its messenger and the 
~hould n?t be changed from the cars in WhICh packages in his e;rcl usive possession. The 
~t Was ShIpped." Instead of being a decision court, in effect. held that the railway com. 
In fayor of the rule for which it was cited, pany was the servant i}f the express com
the due:t holding in the opinion, as well as pany, for whose negligence the latter was 
a11 the Implications. are so strongly to the responsible, and that for this reason. among 
contrary that the views of this court in that others, the exemption from liability could 
case ought not to be misunderstood. not be allowed. The express companv had 

The other case cited in support of the a.d~ no means whereby to transport such packages 
~erse rule is Bank of Kentucky v. Adams Exp. as it might contract to transmit, other than 
~.' 93 U. S. 174, 23 L. ed: 872, but it seems such as it might hire from railway or other 

us .the opinion asserts no such rule as it companies or persons engaged in the busi
~~ CIted to maintain. That case was simply ness of transportation: {nd, if such com· 
hIS: The Southern Express Company and panies or persons were not to be deemed the 
~dams Express Company were engaged in servants of the express company, that !iabil
Lae express business between New Orleans, ity from which the common carrier cannot 
p "t. and Louisville, Ky. : the former trans- escape by contract could not be fixed on either 
Oor lDg a paCkage of money from New in such cases. That the express company 
d r ~ans, to Humboldt, Tenn., where it was was a. common carrier in that instance was 
prI~ve~ed to the latter for transportation to not denied, and it was declared so to be by 
b alDtrfi' at LouisviIle. Therewasacontract the court; but its claim was that it wasre· 
d~t:veen the express companies by which they lieved from I iability by the contract. This 
i IVlded the compensation for such carriage the court denied, on the ground before stated, 
;;. proportion to the distance a package and then proceeded to show how the case 
nIght be transported'by them respecti¥ely. would stand as to the carrier. under the fact.s 
p et'.\'een Humboldt and Louisville both com- of the case, as follows: "Express companies 
-wames em~loYed the same messenger, who make their own bargains with the companies 
S aSt~xc1u!inVely subject to the orders of the they employ, while they keep the property theU .e1 Express Company when south of in their own charge. usually attended by & 

I 
nort ern boundary of the state of Tennes- messenger. It was so in the present case. 

6 L.R.A. 



The defendants had aD arrangement with the 
railroad company. under which the packages 
of money, inclosed in an iron safe. were put 
into an apartment of a car set apart for ~he 
use of the express company. Yet the safe 
containing the packages continued in the 
custody of the messenger. Therefore, as be
tween the defendants and the railroad com
pany, it may be doubted whether the relation 
was that of a common carrier to his con-" 
signor, because the company had not the 
package in charge. The department in the 
car was the defendant's for the time being; 
and if the defendant retained the custody of 
the packages carried, instead of trusting them 
to the company, the latter did not insure the 
carriage. }tfiles v. Catt!e. 6 Bing. 743; Tower 
v. Utica &; S. R. Co. 7 Hill, 47, 42 Am. 
Dec. 36; Redf. Railroads, § 74 .... Had the 
packages been deli vered to the charge of the 
railroad company, without any stipUlation 
for exemption from the ordinary liability of 
carriers, it would have been an insurer both 
to the express company and to the plaintiff. 
But, as they' were not so delivered, the right 
ot the platntiff to the extremest constant 
vigilance during all stages of the carriage 
is lost if the defendants are not answerable 
for the negligence of the railroad company, 
notwithstanding the exception in their bills 

. of lading." The same court, in the subse-
quent case of JIyrick v. Mich(qan Cent. R. 
Co .• 107 U. S. 106, 27 L. 00. 326, said: "A 
railro3d company is a carrier of goods for 
the public, and, as sucb, is bound to convey 
safely whatever goods'are intrusted to it for 
transportatio~ within the course of its busi
ness, to the end of its route, and there de
posit them in a s}litable place for their 
owners or consignees. If the road of the 
company connects with other roads. and goods 
are received for transportation beyond the 
termination of its own line, there is super
added to its duty as a common carrier that 
of a forwarder by the connecting line; that 
is, to deliver safely the goods to such line,
the next carrier on the route. This forward
ing duty arises from the obligation implied 
in taking the goods for the point beyond its 
own line. The common law imposes no 
greater duty than this. If more is expected 
frOID the company receiving the shipment, 
there must be a special a2'reement for it. 
. . . The general doctrine. then, as to 
transportation by connecting lines, approved 
by this court. and also by a majority of the 
state courts, amounts to this: That each 
road confining itself to its common-law lia
bility, is only bound. in the absence of a 
special contract, to safely carryover its own 
route, and safely to deli ver to the next c:m
necting carrier, but that anyone of the com
panies may a2'tee that over the whole route 
its liability shall extend.. In the absence of 
Ii special agreement to that effect, such lia
bility will not attach., and the agreement 
will not be inferred from doubtful expres
mions or loose language, but only from clear 
and satisfactory evidence. " 

Can an Obligation. based alone on contract, 
arise in the face o! an express agreement that 
it shan not exist? That is the question in
volved in this and like cases, and to it, in 
16 L. R A. 

our opinion, there can be but one answer. 
No court win assert that 8 common carrier 
is under obligation to carry, or to contract 
to carry, beyond its own line; but the decis
ion to which we have referred, and any 
others that may be in harmony with it, in 
effect hold that the reception of freight des
tined, and known to be destined, to a point 
beyond the carrier's line who receives it 
when the rate for through transit is fixed by 
that carrier. constitutes a contract by whhh 
that carrier assumes the duties and obligt.
tions of a common carrier for through trot:
sit, and thereby becomes liable for t'-e 
negligence of every connecting carrier in the 
route, notwithstanding the initial carrh r. in 
the paper which evidences the only contral:' I 
expressly contracts that it shall not be so 
bound. Such a construction of such 8 con
tract, it seems to us, violates every recog
nized canon of construction applicable to 
such a matter, and denies effect to the clearly 
expressed intention of the parties when he 
law interposes no obstacle to the enforcerrent 
of such intention based on grounds of pub, ic 
policv or other reason. It seems to us a mb· 
take - to assume that the initial carrier, 
throughout an entire route formed by two or 
more independent but connecting lines, be
comes 8. common carrier when neither the 
rules of law nor the contract of the parties 
creates that relation, and upon this falSf' 
assumption to base the proposition that "t; 
cannot exempt itself from liability for tl e 
negligence of a connecting carrier becau. e 
the latter is the agent or servant of tl e 
former. If the relation be conceded, tIe 
proposition based on it would be fit sequence, 
but. that failing, the conclusion drawn from 
it falls. Under the weight of American 
authority the contract in this case docs not 
operate as 8 restriction on or exemption frOID 
hability; for to give that liability, it. but 
for the contract, must have existed, while 
the contract was, in effect. an express agree
ment that no such liability existed, or was 
intended or understood to exist. Under Lng· 
lish and some American decisions the con
tract would operate as a. restriction on the 
initial carrier's common-law liability, for 
in such a case, under that line of deCISioDl", 
the liability would exist in the absence (f 
the contract; but these decisions recognize 
the right of such a carrier to limit his lia
bility to his own line; for in such cases Ulere 
is always a liability resting on some one of 
the connecting carriers for injury resulting 
from the negligence of itself or servants, and 
in some jurisdictions the full common-law 
liability will rest on some connecting car
rier at all times. The latter would be true 
wh~re freight was carried over two or more 
connecting lines all wholly within this 
state, for no one of them could restrict its 
own comroon.law liability for contract, but 
the liability of connecting carriers for injurJ 
to freight while in the possession of one of 
them is not the common-law liability. It is 
unnecessary, in this case, to inqUire what 
state of facts between connecting carriers 
would be sufficient to cast upon each the 
liability of a common carrier for the neg
ligence of another; for no facts are fouiid 
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in the record making such an inquiry neces- II There was no error in the proceedings. and 
sary. tn. judgment wiU be affirmed. 

LOUISIANA SUPRE~lE COURT. 

Denis CLE~lEl\'TS d al. October, 1890, by an electric current froin the 
t. wires of the defendant company, while engaged 

LOUISIANA. ELECTRIC LIGH'T CO. , Appt. in repairing the gaUery roof at the cornerot Grs· 
vier and Camp streets, in the city of New Or
leans. The plaintiffs. the father and mother 
of the deceased, sue the defendant company 

' •••••••• La ••••••••• l 

·1 •• The violation of a dUty speeifled by for damages for the death of their son. There 
law is negligence; therefore, when a city was judgment for the plaintiffs for $5,000, and 
ordinance under which an eJectric lighting com- the defendant appealed. 
pany is operated requires it to have the '''splices'' Joseph Clements was a tinsmith by occupa
on its wires perfootly insulated, the failure to do tion. He had been employed to goon the roof 
so is neg-ligence. of the gallery to repair the same by a con-

2. A person whose occupation brings tractor. He was accf.lmpanied by another 
him in proximity to -the company's young man. Alfred Anderson. In half an 
wires has a right to believe that the wires have hour after they wegt on the roof Clements was 
been insulated and the ordinance complied with. killed by coming in contact with defend~nt's 
He is reqUired to look for patent defects in wires. Two of defendant's v.;res run up and 
the lllsulation only. If,not aware of a latentd~ C f I 
feet. he comes in contact with the wire. and is down amp street, over the roo of this ga
injured Without fault on hi8 part. tbecompany.is lery. They were 2 feet 4 inches above it. 
responsible They were some 17 inches distant from each 

3. Whenthea.etiODOf'bothpartiesmust other, and the inside wire was about 4 feet 
ha,veeoncurredtoprodueetheinjury. from ~he Camp street edge of the ~aIler~; 
it devoll'es upon the plaintiff to show that he .The WIreS were fastened.t.o ~ sup~ort or horse 
was Dot himself guilty of negllgenoe. on the gallery, and the lDside wire. to prevent 

4. This proof' need not bedireet, but may !~S con~~ct with ~ther wires. was secur~d to the 
be inferred from the circum::tances of the case horse by a piece of telephone wire. Be· 

6. Where an electric wire is streteh;d tween the ;'horse" and the Gravi~r .street. side 
over a root'. and a party goes on the roof to ,!f. the gaLery t?e~ was, ~n the InSIde WIre, Ii 
repair it, and the wire is of that height above-the Jomt cover~d wlth.msulatlDg ta~: To a11 ap
roof that the chances are that he will come in pearances It was 10 good conditIOn, but had 
Contact with it by going under it. or stepping been ",,:orn by the exposure ~o t~e wea.ther~ and 
Over it, it 1s not negligence to pursue either ha~ eVIdently lost some of Its msulatmg prop
mode of crOSSing, if he exercises all necessary erties. The defects, however, were not VIS-
a~d prudent care to protect himself, in proper- ible. but were exhibited during a storm, as 
tion to the dangE'r. shown by the testimony of S. W. Bennett. 

e. When a person is employed in the From his testimony. it is shown that the insu· 
presence of a. known danO'er, to constl- lating tape had been defective for a considera
tnte Contributory negligence it :ust be shown ble time. He occupied 8 room fronting on the 
that the plaintitf voluntarily and unnecessarily roof, and forbade his employes from going on 
eXposed himself to the danger. it, on account of the want of proper and safe 

(May 2, 1892.) 

A PPEAL by defendant from 8 judfJ"ment of 
the CiVil District Court for the Parish of 

Orleans in favor of plaintiffs in an action 
bh"0.Ught to reCOver damages for the death of 
t elr Son which was alle~d to have been 
caused by defendant's De~li!)"ence. Modified 
and ajfinned. ;:, 0-

The facts are stated in the opinion. 

f 
Jle#7'8. Farrar, Jonas & Kruttschnitt 

or appellant. 
Messrs. J. R. Beckwith and 

er for appellee. 

insulation over the wires. Clements and his 
companion were engaged in cleaning the roof, 
the til'st in sweeping and the other in carrying 
off the dirt. The fatal injury to yonng Clem
ents was rapid in its results; so quick in exe
cution that no witness. not even the witness 
who was on the roof with him. was able to 
state with precision his position when he re
ceived the shock from the wire. But we think, 
from all the attendant circumstances, that he 
was either stepping over the wire or going un
der it. It is probable that he came in contact 
with both wires, making a short circuit, in, 

J. B. Fish- creasing the energy of the electric force. The 

C 
McEnery, J., delivered the opinion of the 

OUrt: 

Joseph Clements was killed on the 4th day of 

_-Read notes by McENERY, J. 

unprotected or uninsulated places which were 
not visible on the splice in the wire came in 
contact with his body under the right shoulder 
blade. The wires were so close to the roof 
that, to pass from where Clements WdS first 
seen sweeping, to the gutter. he must either 

",rOTE. The great rapidity with which electric I The rule that violation of a legal duty is negli
an~eg. are multiplying in aU pa.rta of the country gence seems manifestly Just when appl1ed to the 
'Vh t 10 .almost constant prorim1ty to people., I case of such dangerous agencies as electricity. 
Po~er In doors or out of doors, gives mucb im_ even if there should be any question about.it in 
1 ce to the above dee~OIL more trivial matters. 
ijL.RA. 

A 
See also 18 L. R. A. 470; 2~ L. R .... t. I.ll); ~5 L. R. A.552; 26 L. R. A.IOl; 28 L. R. 

.596 j 45 L. R. A. 267; 46 L. R. A. 745. 
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have steppea over or crawled under. From 
the distance of the wire above the roof, to 
step over would in all probability have 
brougbt Clements' body in contact with ODe or 
both wires. He was only of medium height, 
and to step two feet four inches would require 
not only exertion, but some ski11, to keepcIear 
of touching the wires. It is in evidence tbat 
about the time the accident occurred there was 
considerable leakage on defendant's line of 
wires, and this is urged as evidence of neglect 
on the part of defendant, because it showed 
defective insulation. But the general defect 
along the defendant's line cannot be evidence 
of want of due diligence and care. It must be 
shown that the accident was occasioned by 
some defect at the point where the.injury was 
inflicted. Nivette v. ~tew Orleans & L. S. R. 
Co. 42 La. Ann. 1153. 

We are aware of the difficulty which COD
fronts t~e defend.ant company in keeping its 
many WIres, paSSIng over a large territor,r. to 
great distances, in a condition of perfect lDSU
Jation. Parts of the line will necessarily be· 
come uncovered, and all that can be expected 
is tbat the company will inspect its lines, and 
repair defects as early a8 practicable. The 
particular defect in insulation in this case 
which is complain!'d of was one of long stand
ing, and, by a careful impection of its lines, it 
would .have been brought to its notice_ By 
city ordinance 806, council series, tbe legal 
duty of the defendant is specified. Section 8 
of the ordinance provides "that all splices or 
joints, wherever the same may occur, shaH be 
thoroughly soldered, after such joint or splice 
is made, aod, in addition- thereto, shall be well 
Bnd thoroughly wrapped with kerite tape or 
other insulating material. so as to produce per
fect insulation at such.joint or splice." This 
ordinance was a contract with each and every 
inhabitant of the city. The defendant's stand
ard of duty was fixed by it, and it is tbe same 
under aU circumstances, and its omission is neg· 
lect. The first requirements of the p1aintiffs 
was to show the existence of this duty which 
they alleged had not been performed, and, bav
:iJJg shown this, they must show a failure to 
perform tbe duty, and thus establish negligence 
on the part of the defendant. It is an affirma· 
tive fact, the presumption being, until the con
trary appears, tbat every person will perform 
the duty enjoined by law or imposed by con
tract.. Cooley. Torts, 659. 661. In many 
cases evidence of the injury done makes out a 
prima facie case; for instance, where a ballee 
returns in an injured condition an article which 
bas been loaned to him. or where a passenger 
on a railway train is injured without fault on 
his part. The city ordinan~e does not specify 
at what particular localities splices shall be per
fectly insulated. On aU parts of the line of 
defendant company where they occur the duty 
is specified. The wire of defendant was 
spliced, and was not insulated, as required by 
the ordinance. It passed over a roof, to which 
people in adjoininj:t rooms had access, and 
where, in the course of time, mechanics must 
go to make repairs, or laborers to sweep off or 
cleRn the roof. It was the duty of the com· 
pany. independent of any statutory regulation. 
to see that its lines were safe for those who 
by their occupations were brought in close 
18 L. R. A. 

proximity to them. In this respect, and in 
this particular case, we are of the opinion that 
the defendant's negligence caused the death·of 
Clements. 

But notwithshnding this fauhof defendant, 
if the evidence shows that the plaintiff himself 
was guilty of negligence contributing to the 
injury, he cannot recover. The question is 
whether the act of the party injured bad a 
natural tendency to expose him directly to the 
danger which resulted in the injury com· 
p1ained of. If the plaintiff could, by the ex
ercise of reasonable care, at or just before the 
happening of the injury to him, have avoided 
the same, he cannot recover damages for- the 
injury. 'Vben the action of both parties 
must have concllrred to ptoduce the injury, it 
devolves upon the plaintiff to show that he 
was not himself guilty of negligence. He 
must show affirmatively tbat he was in the ex· 
ercise of due and reasonable care when the in~ 
jury happened. Deikman v. Morgan's L. & 
T. R. &; 13. S. Clo. 40 La. Ann. 7tH; Kepperly 
v. Ramsden,83 Dl. 354: Beers v_ Housatoni~ 
R. Co. 19 Conn. 566; Ha~ v_ Smith, 78 N. Y. 
480; Murphy v. Deane, 101 ]'lass. 455, 3 Am. 
Rep. 390. This proof need not be direct. but 
may be inferred from the circumstances of the 
case. Mayo v. Boston &; .l.ll_ -!l- Co. 104 Mass. 
137; M./lhan v_ Electric Light &:: P. Co. 41 La. 
Ann. 964; 2 Thomp. Neg. 1178. 

The deceased, Clements, waslawrully on the 
gallery roof. He was engaged in a service 
that necessarily required him to run the risk of 
coming in contact with .defendant's wires, 
either by stepping over them or going under 
them. It is probable that the latter mode was 
the most convenient, and there is no evidence 
that in so doing he incurred any greater risk. 
The wir~s were visible, and to all appearances 
were safe. The great force that was being car
ried over the wire gave no evidence of its 
existence. There was no means for a man 
of ordinary education to distinguish whether 
the wire was dead or alive. It had all 
the appearance of having been properly 
insulated. From this fact there was an in~ 
vitation or inducement held out to Clem~ 
ents to risk tbe consequence of contact. 
He had a right to believe they were safe, and 
that the company had complied with its duties 
specified by law. He was required to look for 
patent and not latent defects. ·Had he known 
of the defective insnlation, and put himself in 
contact with the wire, he would have. assumed 
the risk. The defect was hidden, and the in· 
sulation wrapping was defective. It is certain, 
had it been properly wrapped, Clements would 
not have heen killed. His death is conclusive 
proof of the defect of the insulation and the 
negligence of defendant. He exucised rea
sonable care in .'wing under the wire in the 
performance of bis duty, as behad a right to 
believe, from external appearances, that tbe 
wire was safe. His action was such as not to 
tend to expose himself directly to the ~lUlger 
which resulted in the injury. In fact, tbere 
was no apparent danger. . 

But it is urged tbat Clements was cautioned 
to keep away from the wires by his employer. 
Brady, anI! his failure to do so was gross care
lessness on his part. The evidence on tbis 
point is as fonows: .. Question. Did you 
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call Clements' attention to the wires? An
swer. No, sir; I cautioned him to be careful 
of the wires. Every maD who goes over a. roof 
must keep away from the wires. Q. It is the 
business of a man who ~sover a roof to keep 
away from them? A. Yes. sir. Q. Did he 
understand that business? A. Yes, sir. Q. 
Did you caution him that morning to keep 
away from the wires? A. Yes, sir." Clem
ents' attention waS Dot directed to any particu
Iar danger from the -wires. No apparent de
fect was Dointed out to him. The admonition 
to him was only of a danger ?:hich he knew to 
exist, according to the statement of Brady. be
fore he advised him to be cautions of going 
near the wires, or to keep away from them. 
There was only that instinctive dread of da.n
ger which overtakes one when he approaches 
a railroad track. The track in itself is not 
dangerous, and is only made so by the passage 
of a train of cars over it. They announce 
their approach, and hence a person, before he 
attempts to cross the track, must exercise 
great caution, stop and listen. and look up 
and down the track. Having done this, if a 
train approaches silently, wilhout the accus
tomed signal, and injures him, be would be 
entitled to recover damages for the injury. 
(,'urley v. ltlinois Cent. R. Go. 40 La. ADn. 817; 
Bro-ICn v. Texas (f; P. R. (Jo. 42 La. Ann. 350. 
The electric wires gave no signal of danger. 
Listening would not have revealed any dan
g~r. It is hidden and silent. But they are 
dIsarmed of danger if properly insulated.. By 
!ooking. one can see if there are evidences of 
IDsuJation. If there are evidences of it, and 
DO defects are visible after careful inspection, 
one :,"'ltose employment brings him in close 
prOXimity to the wire. aud which he has to 
p~ss, either over or under it, is not guilty of con· 
tr:iJutory negligeuce by coming in contact 
W!th it, unless he does it unnecessarily, and 
Without proper precautions for his safety. It 
cannot be said tbat when Clements went on to 
the roof to repair it he went into the presence 
of known danger, and assumed the hazards of 
t.he employment. The employment was not 
aangerous. The wires, if properly insulated, 
as abo.-e stated. would have been harmless. 
I! was only a remote danger which he had to 
rIsk, and this depending upon the fact whether 
~r Dot the defendant company had done its 

uty as specified by law. The externaJ ap-
peuranccs, the only indications of performed 

duty to which Clements' attention could be 
tixed~ were guaranties that the defendant 
company had done its duty. These appear
ances 8..."8uted him that. in the performance of 
his work in sweeping the roof, it was not dan
gerous for him to risk going over or under the 
wire. Bomar v. Lou'illiana N. & S. R. Co. 
42 La. AnD. 983. Even in the presence of a 
known danger, to constitute contributory neg
ligence it must be shown that the plaintiff 
voluntarily and unnecessarily exposed himself 
to it, unless it is of that character that the 
plaintiff must assume the risk from the very 
nature of the danger to which be is exposed. 
From the appearances of the wire, its wrap
ping with insulated tape, and the known 
duty of the defendant to protect the insu· 
lation at this particuJar splice or joint, 
Clements had no reason to anticipate danger. 
except from the fault of the defendant com
pany. This fault was the cause of his death. 
and his act in passing under or over the wire 
was too remote to gite it the charact~r of coo
tributory negligence. 

This suit was brought under the provisions 
of Act 71, of 1884. amending article 2315, 
Civil Code. The plaintiff, therefore, can only 
claim such damages as the deceased., Clements, 
could have done had he survived the injury. 
These would have been for mental and physiC
al suffering and actual pecuniary loss. The 
deceased was almost instantly killed, and no 
damage enn be awarded for suffering. 

The next inquiry is, What have the plain
tiffs suffered pecuniarily by the death of their 
son in the loss to them of his contributions to 
their support? The evidence does not show 
that the plaintiffs were dependent for their 
support upon his earnings, which were not 
very large, varying from $1.50 to $2.50 per 
day. The parents. although their domestic 
relations were pleasant, Jived apart. each with 
a child. The deceased's father says that when 
he :wanted anytbiD~ he asked him for it, and 
hp, if he had it, wIi1inj!"ly gave it. From the 
facts as to the amount contributed by the de
Ceased "to the support of .his parents, we can· 
clude that the verdict of the jury awarding $5,-
000 dama~es is excessive. Two thousand dol
lars, we think, would be a most liberal awa.rd. 

Thejudrlment appealed from is amended, 80 
as to ji.r; the amO'l1nt of the damages fO'1" plain
tiffs at $2,000, and in otller rtspl!cts it is (JJ
firmed/ appeUees to pay costs of appeaL 

INDIANA. SUPRE~IE COURT. 

Lottie A. VOREIS et al., .Appts .• •. 
Lambert NUSSBAl;M ,I a/. 

(. ______ .In<1.. ••• ___ 1 

1. A note given by a IlUl.rried woma.n as 
_SUrety for her husband is void even in 

NOTE.-Right8 of bona tide purchaser of note de-
clared void by statute. 

fl3 'l?e doctrine of the above case may be regarded 
1n w:u ~tablished and is: supported by the follow. 
to~: eclSlOns in addition to those cited in the opin. 

16 L. R.A. 

See also 29 L. R. A. 827. 

the hands or a bona fide holder nnless 
she has €6topped herself to deny ita validity un
der Rev. Stat. l&.~. = 1)119, providing that II. mar· 
ried woman shall not enter into any contract of 
suretyship whether as indorser or in any other 
manner and that such contract as t9 her shall be 
void. 

2. Merelyexeeuting as principal a note 

A statute which declares' gaming contracts 
"void" makes a negotiable note gi\'eu in such a 
transaction 'Void even in the handa of a bona. fide 
purchaser. Tenney v. Foote, t liL App. 59!; Cha
pin v. Dake, 5, Ill. 295, 11 Am. Rep. 15. 

ThIs 13 true altbougoh the statute does not make 
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containing an acknowledgment or re
ceipt orconsideratioD will notestov a mar
ried woman from showing tbat sbe gave the note 
as surety and tberefore agaInst the prOhibition 
of a statute. 

(McBride, J .. dissents). 

(April 2'1. 1892.) 

APPEAL by defendants from a judgment of 
the Circuit Court for :Marshall County in 

favor of plaintiiIsin an action brought to fore· 
close a mortga"'e which was given to secure n 
Dote executed by defendant Lottie A. Voreia, 
she claimil1'g to have executed it as surety for 
& debt of her husband. Reversed as to her. 

The facts are stated in the opinion. 
Messrs. McLaren & Ma.rtinda.le for 

appellants. 
~Ye8Sr8. Packard & Drummond for ap

pellees. 

M.iller, J., delivered the opinion of the 
court: 

The appellants contend that the court erred 
in its conclusions of law upon the speciaJ find
in'" of facts. A synopsis of so much of the 
fiIf'ding as is necessary to present the question 
of law involved is as follows: On the 19th 
day of November, 1888, the defendant Lottie 
A. Voreis, who was at the time a married 
woman. executed her promissory note of that 
date, payable one year after date to the order 
of William Bucklew. at a bank in Plymouth, 
and at the same time sbe, with her husband, 
George W. Voreis, exe<.,'uted a mortgage upon 
her separate property -to secure the payment 
of the Dote; that George W. Voreis, he-r hus· 
band, received the consideration for wbich 
the note was executed, and used the same in 
payment of his own' individual debts and for 
his own use, but afterwards gave his wife $10 
of the money; that no part of the considera
tion was used for the betterment of her sepa
rate property or business; tbat afterwards. 
but before its maturity, the note was duly as
signed to ODe Leonard Flagg, who, before its 
maturity, for a valuable consideration and in 
the regular COurse of business, assigned it to 
the plaintiffs; that the plaintiffs as well as the 

any exPress prOVlSlon as to bona fide bolders. 
Snoddy v. American Nat. Bank. '1 L.. R. A. 7oa. 88 
Tenn. 573. 

So where a statute makes a contract given for 
a gambling or wager consideration "absolutely 
void and of DO effect" a bona fide purcbaser of a 
negotiable note given therefor cannot recover up.. 
On it. Traders Bank of Chicago v. Alsop. 64 ]OWfl., 

"'. So under a code provision that gaming contracts 
are void and an evidences of debt on such a consid
eration are "void in the bands of any perscD." 
Cunningbam v. Augusta Nat. Bank, 71 Ga. 400. 

Likewise a statute making usurious contracts 
''void'' is fatal to tbe rightofs bons fide purchaser 
of a notetaintw with usury. Chadbourn v. Watts, 
10 M:l8S.127, 6 Am. Dec. 100; Bridgev. Hubbard,I5 
Mass. 96; Lowe v. Waller,2 DongL 'l36; Bowyer v. 
Hampton. 2 Strange. 1155. 

Tbe same rule apphes to a statute prOviding that 
tbe plaintiff in an action on a usurious contract 
shall ''forfeit'' three times the interest.. Kendall 
v. Robertson, 12 Ousb, l56, 

16 L. R. A. 

assignors, at the time of the execution of the 
note and of its assignment, had knowledge 
that the defendant Lottie Voreis was a married 
woman; that neither the payee of tbe Dote. 
the assignor, Flagg, nor the plaintiffs made 
any inquiry of the defendant Lottie A. Voreis. 
or her codefendaut, George W. Yoreis, as to 
who received the consideration for the note. or 
who would receive the benefit therefrom; but 
that neither the assignor, Flagg, nor the plain
tiffs had any actual knowledge or notice 
whatever tbat the consideration for the note 
was not received and used. by said defendant 
Lottie for her own special use and benefit. 
and had DO actual knowledge or notice that 
said Dote and mortgage were executed by the 
wife as surety for her husband; that one of 
the plaintiffs, and the one who purcbased the 
Dote froID Flagg, and the defendant liv.ed at 
the time of such purcbase in llarmount, a 
small village in Marshall county, and Were 
well and intimately acquainted. The court, 
as a proposition of law from the foregOing 
facts, concluded that the plaintiffs were en
titled to a recovery against the defendant Lot
tie for the full amount of the note, and against 
both the defendants for a foreclosure of the 
mortgage, and judgment was rendered accord
ingly. 

Smce September 19, 1881: there has been in 
force in this state the following statute (Rev. 
Stat. 1881, ~ 5119): .. A married woman shall 
not enter into any contract of suretyship. 
whether as indorser, guarantor, or in any other 
manner, and such contract as to her shall be 
void." The fact that the husband did, and the 
wife did not, receive the consideration for 
which the note was executed, conclusively 
establishes the proposition that she was a. 
surety, and not the principal in the note, not
withstanding the form of the contract. Vogel 
v. LeichniJT. 102 Ind. 55; Gupp ". Camplje;l. 
103 Ind.. 213, 1 West. Rep. 255; .l.YiJ;on v. 
Wkitel.lf, 120 Ind. 360; Crisman v. Leonard, 

126 Ind. 202. The question to be decided is, 
Does the statute above cited invalidate a note 
made payable in bank, executed by a married 
woman as surety, in the hands of an innocent 
purChaser for value, acquired in the regular 
course of business? It seems to be the settled 

But a statute providing that all payments or 
compensation for a sale of intoxicating liquors in 
violation of law Shall be held in violation of law, 
does not have the !'arne efl'ect as if it declared the 
contract void and does not defeat the rigbt of a 
bona fide purcba..c:er of a negotiable note given for 
such payment. Cazet v. Field., 9 Gray,~. 

A statute declaring tbat norea of lese; than 8. cer
tain amount shall be void nnless wholly in writing 
makes tbem void even in tbe hands of a bona fide 
purchaser. Bayley v. Taber. 5 Ma88. 286, t AnI. 
Dec. 51. 

A .statute making null and void a contract be
tween attorney and client whetber in writing or 
otherwise if the attorney fails to attend to the snit 
in person or by competent attorney until judg
ment :is rendered, and which prohibits under a 
penalty of forfeiting donble the amount a trans
fer by the attorney of any note given therefor, 
makes a promissory note given in sucb ctLc:e void 
even in tbe bands of a. bona fide purchaier. W red 
v. Bond,21 GIL 195. B. A. R. , 
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doctrine of the courts anet text-writers that a against the exercise of R personal right. The 
note {'xecuted in violation of a statute is void, cases in which a married woman has been 
even in the hands of an innocent purcbaser for estopped from claiming the protection of the 
value. In Tiedeman, Com. Paper, § 178. it is statute are cases where some statement, affida· 
I!aid: .. But where the statute making the COD- vit or representation has been made by the 
sideration illegal declares a contract founded party to be estopped, which have been in good 
on such a consideration to be absolutely void, faith relied upon by the other contracting 
the language of the statute must be given its party. so that to permit her to show the truth 
proptr effect, and so the courts have held that would be to assist in the perpetration of a 
the ('ommercial paper founded on such con- fraud. The cases of Ward v. Berkshir8 L. 
siderations is void. even in the hands of bona ins. Co. 108 Ind. SOl. 6 West. Rep. 596; 
fide holders." In Vallett v. Parker. 6 Wend. Rogers v. Union Cent. L. Ins. Co. 111 Ind. 313~ 
615, it is 8!iid: "Whenever the statutes de- 9 West. Rep. 828; Lane v. &ltlemme'1', 114 
clare notes void. they are and must be so in Ind. 296. 12 West. Rep. 922.-are of this 
the hands of every holder; but where they are character. In Cupp v. Campbell, supra, and 
adjudged by the court to be so, for failure of Lane v. &hlemmer it was held that a married 
or the illegality of the consideration, they are woman is not estopped by the mere form of 
void only in the hands of the original parties, the contract which she has no power to make. 
or tbose who are chargeable with, or have bad In this case there was no statement or repre
notice of, the consideration." In 2 Randolph, sentation of any kind to indicate that the 
Com. Paper, the law is laid down in these appellant was the principal in the note and 
words: .. Sec. 517. All contracts wbich vic- received the consideration, except the form of 
late the provisions of tbe statute law, either the contract. This; we are satisfied. was not 
expressly or by impllcation, are void. And sufficient to constitute an estoppel to prevent 
this is true although the prohibition of the her from showing who received the considera
statute be not expressed, but must be implied tion and who did not. To hold otherwise 
from its nature and objects. Wbere a statute would be to nullify the statute, and look to the 
expre~sly declares the contract which forms form rather than to the substance of the trans
the consideration of the note or bill to he void. action. This was well expressed by McBride, 
the note or bill is illegal and void, even in tbe J., in the late case of Oumminqs v. Martin. 
bands of a bona fide holder for value. So. ·128 Ind. 20, in these words: .. It cannot be 
wh~re the Legislature bas prohibited & trans· doubted that one of the principal reasons for 
tletJon, a bill or note given for it is void." See the enactment of the statute forbidding mar
also Sondheim v. Gilbert, 117 Ind. 71; Spray ried women to enter into any contracts of 
v. BU'I'k, 123 Ind. 565. The statute says that suretyship, and makin,l.t such contracts void as 
.. a married woman shall not enter into any to them, was to prevent them from squander. 
contract o[ suretYShip," and foHows this pro· ing or incumbering their property as sureties 
hibition with the express declaration tbat forimpoverished husbands. The courts have 
any" such contract as to her shall be void:' rightfuUy shown a disposition to scan closely 
~tronger language could not have been chosen contracts where there was reason to suspect 
1~ ,":'hich to express the legislative intent to pro· that the transaction. while in form a contract, 
h1bH the making of such contracts, and to with the wife as principal, was in fact an 
declare that the consequence of a violation of attempted evasion of the statute, the consIdera· 
th~ statute should be to declare the instrument ti,on moving solely to the husband. Where 
VOId. Thepresumptionisthattheword"void" this has been fou~d to be true, it bas uni· 
was understandingly used by the law·makers, formly been beld that the contract is within 
and this presumption is strengthened by the the inhibition of the statute. and is void as to 
fact that the term correctly expresses tbe status the wife." 
of COn.tracts executed in violation of statute. as Jud.qment rerersed, with instructions to re· 
establl~hed by the overwhelming weight of state the conclusion of law in accordance with 
aUlhonty. The statute was enacted to shield tbis opinion, and to render judgment for the 
;nd protect married women from contracts appellant, Lottie A. Voreis. 
rom Which neither they nor their estates could 

be benefited. and such contracts were therefore 
to be .oid as to them. 'Ve have therefore 
herd that they alone can invnke the benefit 
~forded by the prohibition. PLaut v. Storey 

I 
Odd.) (Ihis term); Johnson v. J()'/j,(lI.ert, 124 

n . 105, 8 L. R. A. 795. We see no rea· 
'hon Why, when they .have elected to claim 
t e benfit of the Act, the words of the 
statute shall not be given the same force and 
effect. that would havetlbtained if the words 
"liS to her" had been omitted While the 
statute makes tbe contract of suretysbip void 
as to a married woman, she alone can claim 
tbe benefit of the statute. and being, under our 
albtute, bound by an estoppel in pais like any 
~t er person, it follows logicalIy that she may 
In some cases be estopped bv her conduct or 
representations [rom c1aimiD,I.t the benefit of 
~be ~tatute. This is Dot aD affirmance or rati-

cation of & void contract. but an estoppel 
16 L. R. A. 

McBride. J.. dissenting: 
The note in this case was payable at a bank 

in this state. It was therefore upon its face 
commercial paper, governed by the law· mer· 
chant. It was transferred before due to one 
who took it in go04 faith, in the ordinary 
course of business, and puid fuU value for it. 
The only fact shown by the record ~hi('b is 
relied upon to invalidate it in tbe hands of the 
indorsee is that he knew the maker was a mar· 
ried woman, and that, although upon its face 
it purported to be what the indorsee in good 
faith supposed it was, her individual contract, 
it was in fact a contract of suretyship. The 
court expressly finds that the indorsee bad 
knowledge of th~ latter fact. The rule by 
which the innocent indorsee of commercial 
paper is protected against alleged illegality in 
its consideration is stated by eminent authority 
as follows! .. The bona fide holder for value. 
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who has received the paper in the usual course 
of business, is unaffected by the fact that it 
originated in an illegal consideration~ with
out any distinction between cases of illegality 
founded in moral crime or turpitude, which 
are termed • malum in se,' and tbose founded 
in positive statutory prohibition, which are 
termed 'mala prohibita.' The law extends 
this peculiar protection to negotiable instru· 
ments, because it would severely embarrass 
mercan tile transactions to expose the trader to 
the consequences of having the bill or note 
passed to him impeached for some court de
fect. There is, however, an exception to this 
rule,-that when a statute expressly or by 
necessary implication declares the instrument 
absolutely void it gathers no vitality by its 
circulation in respect to the parties executing 
it. . • . There are a very few cases in which 
the statute renders such instruments abSOlutely 
void, and the most important if not the only 
instances now to be met with are the statutes 
against usury and gaming." Dan. Neg. Inst. 
~ 197. While the letter of the statute (sec. 
5119, Rev. Stat. 1881) is that contracts of 
suretysbip by a married woman .. as to her 
fihall be void," the spirit of the statute, as 
repeatedly interpreted by this court, makes 
them voidable, and not void. Indeed, in the 
case of Bennett v. Mattingly, 110 Ind. 197, 7 
""est. Rep. 912, the court expressly decided 

'tllat such contracts were not void, but void· 
able. See also the case of Plaut v. Storey. 
(decided at this term, but not yet officially 
reported), deciding the same thing. The stat
ute does not 'purport to declare them absD-
1ut£'ly void, but only void as to ber. The 
option is with her to repudiate them. If 
she declines to interpose the defense, no 
one else can do so. . The defense is purely 
personal. The logic of Jonnson v. Joucnert, 
124 Ind. 105, also is that such contracts are 
voidable, and not void, See also the many 
cases there cited, Not even privies in estate 
can avoid such contracts without her co
operation. The voidable, rather than yoid, 
cllaracter of such contracts is easily demon
strable, and is logically and unerringly cer
taiD if there is any consistency whatever 
in the many recent decisions of this court 
relating to that subject. The last clause of 
sechon 5117, Rev. Stat. 1881, provides that 
a married woman shall be bountl by an 
estoppel in pais like any other person. It 
has been many times deCIded that a married 
woman contracting as surety may be estopped 
to defend upon that ground. Ward v. Berk· 
Mhire L. Ins. CO.le8 Ind. 301, R West. Rep. 596; 
Rarlers v. -Cnio-n Cent. L. 1n8. 00. 111 Ind. 
843, 9 West. Rep. 828; Lane v. &hlemmer, 
114. Ind. 296, 12 'Vest. Rep. 922; Bour:ey v . .Me
~-eal, 126 Ind. 541; Cummings v. Martin, 128 
Ind. 20. This could not be true if the con
tract was absolutely void. A transaction 
which is void cannot be pure:ed of its infirmity 
by meaDS of an estoppel. JIartin v. ZeUerba~.~, 
3S Cal. 300, 99 Am. Dec. 365; Cook v. Wallz'ng, 
117 Ind. 9. 2 L. R. A. 769. CoOk v. Walling. 
I'I1pra, furnishes a most forcible illustration of 
tbis doctrine. :Mary C. WaIling was the wife 
of Creed C. Walling. The husband absented 
himself for more than seven years. The wife, 
supposing him dead, married one Hughes. 
i6L. R.A. 

She bought land. taking the title in the name 
of Mary C. Hughes. She, with her reputed 
husbana, Hugbes, in the year 1875, mortgaged 
the land to one Kate C. Cook, for a debt due 
to her. _ At that time, and for a year thereafter, 
she lived and cohabited with Hughes, and 
claimed him as her husband, and was reputed 
to be his lawful wife. In 1876, Creed O. Wal
ling returned. His wife abandoned and was 
divorced from Hugbes, and resumed her rela
tions as wife of Walling. It was held that the 
mortgage was absolutely void, because the 
lawful husband, Walling. had not joined in it, 
and that, being void, she was not estopped and 
could Dot be estopped to defend against. 
While the mortgage in that case was executed 
before the enactment of section 5117, supra, 
the same doctrine is reiterated in Johnson v. 
Jouclurt, IfIlpra, relating to a transaction oc
curring in 1834, since that section became a 
law. I therefore feel amply justified by the 
authority of this court in inSisting that such 
contracts are not absolutely void; that they 
are void only in a qualified sense; and that the 
word "voidable" instead of "void" would 
have much more ~ccurately expressed 'the legis· 
lative meaning. To now hold otherwise WQuld 
require the express overruling of Bennett v. 
Mattingly, aupra, and Plaut y. St01'ey, 8"pra, 
and the tacit overruling' of many other weU· 
considered cases. If this is true, it follows 
tha~ bona fide holders of such notes are entitled 
to protection under tbe rule above quoted from 
Daniel on Negotiable Instrutnents, which is 
abundantly supported by authority. The cases 
seeming to assert a different doctrine bfe either 
cases where the contract is absolutely void, 
(in which case no estoppel can avail,) or they 
are cases decided in jurisdictions where. as in 
this state prior to 1881, a married woman can
not be estopped by matter in pais. This court 
has repeatedly decided that, as the law now is 
in this state, the ability of married women to 
contract is the rule and disability is the excep· 
tion. Jfiller v. Shields, 124 Ind. 166, 8 L. R. 
A.. 406; Arnold v. En.'llemfJlt, 103 Iud. 512, 1 
'Vest. Rep. 482; RoalJ, v. Prilther, 103 Ind. 
191,1 West. Rep. 267; VO!Jel v. Leichner, 102 
Ind. 55. 

It has been decided that. when a married 
woman executes her individual note. it is 
prima facie her individual contract. She is 
presumed to have received the consideration, 
and, if she as"erts, notwithstanding the form 
of her contract, that it is a contract of surety~ 
ship, the burden is on her to establish that fact. 
Miller v. Shitlds,124 Ind. 166-174 et seq., 8 L. 
a .A. 406. When a married woman executes 
her negotiable note alone, it will be presumed 
to be for her individual debt, and not a con· 
tract of suretyship, for several good reasous: 
(1) A person IS presumed to do what is within 
his right and power, farher than what is beyond 
them. Lawson, Presump. Ev. Rule 68, p. 276; 
Pool V. M()1'1'z'8, 29 Ga. 3';5, 74 Am. D~c. 68. 
(2) The law forbids her to make anr contract 
of suretyship, and the presumption IS that any 
act was done of right, and not of wronD". 
Lawson, Presump. Ev. Rule 16, p. 81. (3) fn 
commercial transactions the presumption is 
that the usual course of business was followed 
by the parties thereto. Id. Rule 15, p. 61. (41 
Negotiable paper is presumed to have been 
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re.!Ularly negotiated, and to be or to have been I of the foregoing presumpttons. Wben a mar .. 
regularly held. Id. Rule la, subrnle 3, p. 77; Tied woman thus executes and puts in circu]a· 
Randolph. Com. Paper, § 1024. (5) The ex: tioo her note, which she must know carries 
pression of consideration (which is found in with it to an innocent indorsee for value such 
express terms on the face of this note) of itself presumptions, she has done an act which par
taises a. presumption of consideration moving takes of the character of an estoppel in pais. 
from the payee to the maker. Randolpb. and wbich should estop her to say to such in
Com. Paper, '§ 178, and authorities cited; also nocent indorsee that it is not wbat it purports 
section 562 et seq., and authorities cited. {6} to be, sod what she has deliberately authorized 
Every one is pre~umed to know the law. This bim to believe it was. When an act is done 
applies to married women, in common with all or a statement made by a person which cannot 
otber persons. They are tberefore presumed be contradicted or contravened without fraud 
to know that a promissory note, payable to on his part and injury to others, whose conduct 
order or bearer, at a bank in this state, is ne- has been influenced by the act or omission, the 
gotiable 8S an inland bill of exchange. They character of an estoppel attaches to it. Stat~ 
are presumed to know that ODe of the distin- v. Pepper. 31 Ind. 76; Ray v. Mdlurtry, 20 
guishing and most valuable characteristics of Ind. 307. 308, 83 Am. Dec. 322, and many 
such a Dote is the facility with which it may other authorities. However, a proposition so 
be transferred, and the protection afforded an fundame~al and elementary in the law of 
innocent indorsee for value before maturity estoppel in paz·s needs no citation of authority 
against equities existing between the .maker to support it. With all deference to my col
and the payee. When a married woman exe· leagues, in my opini~n the conclusion reached 
Cutes her promissory note, payable at a bank by the majority of the court mistakes the law. 
in this state, she is chargeable with knowledge cannot be sustained by valid reasoning, and 
of all the legal' incidents of such a contract. will simply serve as. a barricade, behind which 
When ber Dote thus executed is offered for dishonesty may entrench itself. I cannot con
negotiation in the ordinary course of business, cur. 
Jibe is bound to know that it carries with it aU 

PENNSYLVANIA. SUPRE1!E COURT. 

Borough of SA.YRE • .1ppt., •. 
Harry PHILLIPS. 

( ........ Pa. ........ ) 

A borough ordinance which dlserfmi .. 
na.tes aga.in.st nonresidents by prohibit
ing all persons from peddling or selling goods 
from house to house without a license. which Is 

fixe~ at so high a :thrure tha.t it a.mounts to pro. 
bibition. but which excepts residents of the bor
ough from its provisions, is void. 

(April 18, 189"l.) 

APPEAL by plalntiff from 8 judgment ot 
the Court of Common Pleas for Bradford 

County in favor of defendant in an action 
brought to recover tJ:te prescribed. penalty for 

NOTE. DisMiminatian by munwivamv betWlM7l'ita and 'POOdling exoopt in a. case of a. resident peddler 
blt'n resident, ana other r68i.dents of the same §tate. or of goodS grown or manufactured within the 
The above decision does not seem to be based county was h{)ld VOid, not ()DIy as a.n interfe~nce 

alone on the objection that the ordin!lD.ce discrimi- with interstate commerce, but as a denial of the 
Dating against nonresidents might interfere with right of citizens of the state under tbe Indiaua 
lnterstate commerce or with the rigbts of citizens Constitution to equal privileges and immunities. 
of other states. but to hold also that; a municipal So in Com. v. Stodder.2 Cush. 562.. 48 Am. Dec. 
COl"tlOY'atlon cannot by ordinance disCriminate be- m9, it WllB held that a city could not require a 
tween its own residents and other residents of the license even without a money pa,flIlent as a condi
iame state. tion of the running of a omnibus in the city by an 
t~his doctrjne seems to be uniformly heJd also by inhabitant of another town. This decision how

~ b~r courts which have rendered decisions on the ever, seems to be based on the lack of power of 
u eet.. the city over an employment which was not terri .. 
d:~hlUl In Nas.hv~lle~. Althorp, 5 Coldw_ ~ an 01'_ torisl rather than upon any objection as to dis
<lit ance tllicnmmatmg between dealers WIthin the crimination against nonresidents. The court said 
Ci~ and the same cla.sseg of persons outside of the that the by-law was an unoece!l8sry restriction on 
held ~ te8pect to a license for sales by sample was the business of those carrying passengers for hire 

T be void. and 'WBS not binding on the inhabitant<; of other 
Sta~e ;slIle PrinCiple was applied in Charleston v. towns. . 
Qn~' sr:er• L. 119, in respect to a municipal tax In Ha.yden v_ Noyes, 5 Conn. 391, s. by-law ~f a 
Cit e Sla\'e of a nonresident employed witbin the town prohibiting all persona except inhabitants of thit "'here the tax: attempted was greater than the town from taJting e.hell-flsll from. that part of 

A o~ Slaves of residents. a naVIgable river within the limits of the town 
~~':U,n.fnEx parte Frank, 51Ca1. 6C8, an ordinance was held void. but the decif;:;JoQ in tbis case is based 

hUg a greater license for the salaot good3not on the fact that flsbing tn the river was a matter 
~en within the city or in transit toward it than of common right and that the town had no right 
f~; ~~ sale ~f ~~s ~ithln the city was held void to take it away. 

egal dlSCl"lID1Uation against nonresidents. See also the decisiOn! of the lower courtS of 
~~ Grat!~,.. v. Rushvi~e~,5 West. Rep. 858,101 Ind. Pennsylvania cited above in brief of counsel for 
16 an ordmance requrnng a license for hawking appellee. B. A... R. 

L.R.A. 4 

A. 215~<OC: also 17 L. R . .d. 184; 31 J •. R. A. 5~2; 32 L. R. A_ 527; 36 L. R. A. 61S; 39 L. R. 
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flD al1!'ged nalRtion of an ordinance forbid· 
ding peddling wIthout a license. Atfil·med. 

The facts are stated in the opinion. 
Hem-a. J. B. Niles, Deloss Roekwel~ 

J. C. Horton and H. F. Maynard for- ap
pellant. 

Mess", D' A. Overton. John C. Ing ... 
ham and Rodney A. Mercllr, for appellee: 

Defendant was not a hawker or peddler. 
Com. v. Gardner. 7 L. R. A. 666, 133 Pa. 

289j Com. v. Farnum, 114 Mass. 270; Oom. V. 
ObeT, 12 Cush. 495; Com. v. Smith, 6 Bush. 
303; Com. v. Jones, 7 Bush, 502; Ez paTte 

lWlihins v. Slt'(ljy County Tax. Dlst. 120 U. 
S. 489, 30 L. ed. 694; Letoup v. Port of MoMle, 
127 U. S. 640, 32 L. ed. all; Asher v. Texas, 
128 U. 8. 129, 32 L. ed. 368; Stollten7mJ'!Jh v. 
Hen nick, 129 U. S. 141, 32 L. ed. 637; Ltilf!l 
v. Rardin, 135 U. S. 100, 34 1.. ed. 128; Pul~ 
man', Palace Va'/' Co. v. Pennsyl'Cania, 141 U. 
S. 18, 35 L. ed. 613; Ex parte Stockton, 33 Fed. 
Rep. 95; & parte Kimmel, 41 Fed. Rep. 775; Ee 
White, 43 Fed. Rep. 913; & parte Spain, 47 
Fed. Rep. 208; Be .Nickol8, 48 Phila. Leg. Int. 
474. 

&ibenhauer,14Nev. 865; Rav.McKnight, 10 Williams. J., delivered the opinion of the 
Barn. & C. 734; Kansas v. Collins (Kan.) 11 court: 
Am. & Eng. Corp. Cas. 414; &m. v. Ekon, 2 Tbe business of peddling bas been treated as 
Pa. Co. Ct. Rer. 332; Com. v. Eicli.enhu'rg, 140 a proper subject for police regulation and con
Pa. 158; }f)8lter v. Patterson, 13 Pa. 339. I tml in this state since 1784. The Legislature 

There is no statute author.izing tl;Le passage has forbidden it to all unlicensed persous, and 
of an ordinance prohibiting the sale by aha wk- has prescribed the conditions on which licenses 
er or peddler of certain articles, or discrimi- may be obtained from the courts. The neces-
Dating in favor of certain individuals. sity for such legislation is a question for the 

Snaron v. Golden,4 Pa. Co. Ct Rep. 857. law· makers. T.he validity of any particular 
An ordinance discriminating in the imposi- statute relating to the subject is a question for 

tiOD of a license tsx between resident and DOD- the courts. The Act of 1784; and the supple
resident merchants is invalid. mentary Acts, relating to the business of ped. 

Consholwclun v. Fennel, 5 Pa. Co. Ct. Rep. dling. have been held to be valid. as an exercise 
65; Ea8ton v. Easton Beef Co. rd. 68. of the police power, in many cases, among the 

A clau:;e in an ordinance excepting all citi- more recent of which are Warren v. Geer, 111 
zensof the borough from the operationofstlch Pa.207. 9 Cent. Rep. 307;' ShaTon tr. Hm.o • 

. ordinance will make it void because of dis- tlwrM, 123 Pa. 106; Com. v. Gardner, 133 Pa.. 
crimination. 284, 7 L. R. A. 666; TituMiille v. Brennen. 

Ban'j(l)"a v. Brolle,7 PR. Co. C~ Rep. 221. 143 PR. 642, 14 L. R A.. 100. By the organ-
An Act providing that persons rf'siding out ization of a city or borough within its borders 

of the county sball pay a greater license fee the state imparts to its creature, the munici· 
than' those residing therein is void under the pality. the powers necessary to tbe performance 
Constitution of the United States. of its functions, and to tbe protect.ion of its 

Gi-oh v. Com. 6 Pa. Co. Ct. Rep. 130; Com. citizens in their persons and property. Tbe 
v. Standard OU 00. 101 Pa. 146_ police power is one of these. OrdinnDces of 

A borough ordinance way regulate but not cities and boroughs, passed in the legitimate 
restrain trade. exercise of this power, are therefore valid. 

1 Dillon. ].fun. Corp. § 323: Northern LtD- An ordinance prohibiting the businesS' of ped .. 
ertie8 Cornrs. v. :A"I"01'thern Lib8rties Ga3 Co. 12 dUng within the IDunicipal limits without a 
Fa.. 821; KJUedler v. Norriatown, 100 Pa. 373, license from the proper municipal officer 
45 Am. Rep. 384: MilleratO'llJn v. Bell, 123 Pa. would seem to be as clearly justified by the 
155. _ police power as a statute prohibiting the same 

Wbether an ordinance be reasonable and business throughout the commonwealth. But 
consistent with the law or not is a question for it is very clear that a police regulation must 
the court, and not the jury. be directed against the business or practice 

1 Dillon. !Iun. Corp. § 327; Com. V. W01"cu. that is harmful, not against one or some of the 
tN. 3 Pick. 462; VllruUne. Peti#ont'l', 6 Pick. persons who may be engaged in it. The lawS 
187; Austin v. Murray, 16 Pick. 121; Com. v. of the state are so framed. They are directtd 
StOOder, 2 Gush. 562. 48 Am. Dec. 679; Bo.ton against the business of peddling. The ordi· 
v. Shaw, 1 )let. 130: Huason v. Tllfnne, 7 nances of cities and boroughs must, in order 
Paige, 261, 4 L. 00. 148; Dunham v. Rochester. to be supported as an exercise of the police 
5 Cow. 462; Buffalo v. WeOster, 10 Wend. 100; power residing in themunidpaHty, bedirec;ted 
Brooklyn v. Breslin, 57 N. Y. 591; Pa.18on v. in like manner as the business. If a statute 
SlMet, 13 N. J. L. 195; k parte Frank, 52 or a municipal ordinance is in reality directed 
Cal. 606; NO'11.hern Liberties Comr8. v. l!torth. only against certain persons who are engaJ;;ed 
ern LibertieJ Gas Co. and Kneedl.er v. NorriIJ- in a given business or against certain com
town. 8'Upra; Plttsburgh', Apv. 6 Cent. Rep. modities, in such manner as to discriIll-
225, 115 Pa. 4; Milkrst01Cn v. Bell, ,upra; Li1J- inate between the persons who are engaged in 
in.qston v. Woif.186 Pa. 519. the_same trade or pursuit, in aid of BOme 8;t 

The following cases are conspicuous ones, the expense of others. such statute or ordl" 
examples of ordinances declared void, because DaDce is not 8 police, 1)ut a trade, regulation; 
they were unjust. unequal and unfair: and it has no right to shelter itself behind tM 

Ex parte Frank, 8Upra~' Conshohock.en v. police power of tbe state or the municipality. 
Fennel, 5 Fa. Co. Ct. Rep. 65; Eastm v. A law that should prohibit all persons peddling 
Ea8ton Beef Co. 5 Pa. Co. Ct. Rep. 68. goods manufactured or produced in otber 

Congress is the only power that bas 8uthot- states. and permit the same peTSI)DS to ~dle 
Ity to regulate interstate commerce, and any goods of the same chara~ter manufactured or 
ordinances passed by mUDjcjpal authoritles re· produced in this state, would be a trade ~gu' 
stricting that rie;ht are invalid. lulion. discriminating' between the producUonl 
16 I. RA.. 
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or this and Slster states, and would be incap-l sional labor, ana protect the village lawyer 
~ble of enforcement, because ill violation of the and doctor as well as the village grocer and 
Constitution of the United States. So a law peddler. 
that should forbid the courts to granl 6 ped- We are reminded by the appellant that this 
dler's license to any person resident in another ordinance i. .. Jike that which came into notice 
state, but should authorize the granting of in WaTTen _v. Geer, supra/ and it is urged tbu 
licenses to citizens of this state, would be bad the question now under consideration ought. 
for the same reason. -When the state creates a therefore, to be regarded as ruled by that case. 
city or borough, it cannot confer upon the That CaFe was well decided on the only issue 
municipali(y powers that the state does not presented by it. The plaintiff set out in the 
possess. It cannot give its creature immunity declaration the ordinance of the borough, and 
from the settled limitations that bind its own charged that the defendant had violated it by 
action. The municipality remains a par~ of canvassing from house to house within the 
the state after its erealion as truly as the- town borougb. The ddendant demurred. thus ad
or village was a part of the state before it ae- mitting the acts charged and denying the 
quired a corporate char&eter. Only in ma.tters power of th(> borough to require one _eDga~ 
of local government is its situation changed.- in canvassing to take a license. The court oe
It can have no better right to adopt discrim- low held that the defendant waS entitled as 
inating trade regulations than the state has. of common right to pursue his business, and 

We come now to consider the ordinance on tbat the borough was without the power to 
which this cage depends. It professes to p-ro- forbid it. The question carne to this court in 
Libit all persons from engagingio the business the form that it had been disposed of in the 
of peddling or seIJing good .. from house to court below, as a question of-power in the bor· 
house, by sample or otherwise, without a. ough to require a license from peddlers and 
~orough license; and it fixes the price of a canvassers, and we held tbat the power existed 
license at a figure that makes, as it was evi~ under the Act of incorporation, and under the 
dently intended to make. tile ordinance amount, General Borough Law of 1851. Our Brotber 
to prohibition. So long, however, as it bears Green, -who delivered the opinion of this conrt. 
upon all persons imparlia11y it may fairly claim stated the point in controversy thus: "The 
to be a police regulation intended to destroy s only question. therefore. is whether the bo!'~ 
business that was regarded as injurious, but at ough of Warren possesses by either express 
t~e end of the prohibiting section of the or- grant or necessary implication the right to en~ 
dmIDl~e a proviso ma.y he found which exempts act the ,ordina.nce" forbidding the exercise of 
all res~dents of the borough of Sayre from its defendant's employment without a license. 
operatton. The proviso converts the police We adhere to the doctrine of that case. The 
re~lation into a trade re~ation. The ordi- present question is whether, under the pretense 
~a?c~, taken as 8. whole. does not prohibit an of police control, trade may be regulated in 
'TnJunous business, but injurious competition. the interest of resident dealers by making the 
. hat the resident dealer and peddler may en~ same business a lawful one to all who live on 
J~Y a larger trade, tbe nonresident peddler is one side of a municipal line. and an unlawful 
s ut out_ If the borough authorities may one to all who Jive on the olber side. !hwfully regulat.e the business of peddling for We are- veTy clear in om convictions that 
the benefit of residents, we see no reason why this cannot be done, snd for this reason eha 

ey may not lay their bands in like manner judgment is affirmed. 
I)n every department of trade and of profes-- ' 

MASSACHUSETTS SUPRE1IE JUDICIAL COURT. 

Barah P. L'lGALLS et al., Appt,., 
• Warren D. HOBBS. 

APPEA.L by plaintiffs from a judgment of 
. the Superior Court for Suffolk County in 

favor of defendant in an action brougbt to re
cover rent alleged to be due and unpaid. 

( ________ Ma...o;a. ________ ) Affirmed. 
1 The facts are stated ill the opinion • 
• B~ inf'esting a. sUlIlDler-house at a Mr. George E. Smith. for appelIants: 
,,!atel"lDg- pla.ee which is hired already fur- A c81:eful examination of Srrdth v. Man·able:. 
~l..~.ed tor tbe Beason may render it so untit for lllIees. & W. 5; Sutton v. Temple, 12 lIees. & 
t: ltatioa that the tenant may be relieved from W. 52-, and Hart v. Wi·ndsor, Id 68, will con-e agreement. 

In vince one that the same judges wbo decided in 
d. a lease or- a completely f'urnished favor of an implied condition were, upon re
a welling-house "or a. summer season 8.t examination immediately after, very doubtfu1 
a summer wateriog place there is an iIIlplied of the wisdom of that decision. They repu",ft:ement that the house is tit for habitation diated the authorities on which Ofigio<Llly it 
tni hout greater preparation than the tenant was decided. 

g t reasonably be expect-ed to make. 
In Fuster v. Peyser, 9 Cush. 242, 57 Am· 

r;;;;;;:::;;::::~~(M=.:y..:.::.~l892.J=~------.'.D=e:::c:. . .:4::3:., .::th::e~d:.:e::.fe:::D:::dant asked for an instruc· 

l~~-O~ ~he question of an implied agreement I ebowinJr the narrow limits of tbe- rule followed. 
t fOr Q~rrus ~ house leased- for a short time :is I above, the ca..o:e of FnUlklin v. BroWD,6 L R_ A. 
rf'Seoted ~patlon the auth(Jrities are Sumci€ntly 770.118:S. Y. 1lR 
I) L. R. A~ the repOrt of the case But see. as 

s~ aLw Hi L. 1-t ~-\. :?:j(i; IS L. R. .-\. ~i;.!. 
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an an!"!red vJollltion of an ordinance forbid- RriblJin8 v. lIMl!;?1 Counfy Tax. ]Ji8t. 120 U. 
dlnlJ' piddling without 3 license. Affirmed. S. 489, 30 L. ed. 694; Leloup v. Port of Mtfbile, 

The facts are stated in the opinion. 127 U. S, 640, 32 L. ed. 311; .ABner v. 'lexaa, 
Jl8881'8. J. B. lOles.. Delos. ltockwel~ 128 U. 8. 129, 32 L. ed. 368; Stoutenbllrflh ,v. 

J. C.BfJrtoD and H. F. Maynard for ap- Hennick 129 U. S. 141, 32 L. ed, 637; £;eM'!} 
j>ellant. v. Hardin, 135 U. S. 100, S4 L. ed. ~28; Pul", 

MeSllf8. D' A. Overton, John C. lng- man', Palate VaT Co. v. Penllsyl'tanw., 141 U. 
ha.m aDd Rodney A. Mereur" for appellee: S. 18 35 L. ed. 613; Ex parte Stockton, Sg Fed. 

Defendant was not a hawker or peddler. Rep. im· E:tparte- Kirn.md,41 Fed. Rep. 775; Re 
Com. v. Gardner, 7 L.. R. A. 666, 133 Pa.. mite 43 Fed. Rep. 913; E:r. parte Spain, 4.7 

289; Com. v. Farnum. 114 Mass. 270; Com. v. Fed. Rep. 2Q8; Be Niclwls,48 Phila. Leg. lnt .. 
Obe1' 12 Cusb. 495; Cum. v. Bm#h. 6 BUBb. 4-74. 
803' 'Com. v. Jones, 7 Busb, 502; Ex parte •. 
&iienhauer. 14 Nev. 365; Rex v. l11cKnioht, 10 Williams. J .• delivered the opIDlon of the 
Barn. & C. 784; Kansas v. Collins (Ran.) 11 court: 
A'm. & Eng. Corp. Cas. 414; Com. v. Edson. 2 Tbe business of peddling .bas be~n treated as 
}>a. Co. Ct. Rer. 382; Com. v. Eichenl;urg, 140 a proper stibject for police regulatIon apd con
:Fa. 108; ]i~8her v. Patterson, 13 Pa. 339. I trot in this state since 1784. The Legislature 

There is no statute autborizing tlle passage bas forbidden it to all unlicensed persons, and 
of an ordinance prohibiting thesa}e by a :hawk· has prescribed tbeconditions on wbic.b licenses 
er or peddler of certain a.rticles, or discrimi- may be obtained .from the courts. . The necea-
nating in favor of certain individuals. sity for such legJ.slation is a questIon for the 

Sharon v. GaWen,4-Pa. Co. Ct. Rep. 357. law-magel'?!. The validity of any par~:icular 
A.n ot"dinu.nce discriminating ia toe imposf- statute relating to the subject is a questlOD for 

tion of a license tax between resident and nou- the courts. The Act of 1784; a.nd the supple
:resident merchants is invalid. mentary Acts, relating to the bw>iness of Pt;d

Conshohocken v. Fennel 5 Pa. Co. Ct. Rep. dling, have been held to be valid. as anexerclse 
65' East&n v. EasttJn Reel Cb. Id, 68. of tbe police 'POwer, in many caseS', smong the 

A clause in an ordinance excepting aU citi- more recent of wbich are Wa1"1'en v. Geer, 111 
:teDS of the borough from the operatioD of such Pa. 207 9 Cent. Rep. 307; Sharon v. Haw .. 
ordinance will make it void because of dis- tl.orne, 123 PIl. 106; Com. v. Gardner, 133 Pa. 
crirniDlltion.' 284, 7 L.· R. .A.. 666j n,'tu81Jille v. Brennen, 

San8jQrd v. Brode, '1 Pa. Co. Ct. Rep. 221. 143 Pa. 642~ 14 L. R A. 100. By the organ .. 
An Act providing that persons residing out izaUon of a city or borough within its borde~ 

of the eounty sban pay a greater license fee the state imparts to its creature, the mUDicl~ 
tha.n: those residing the~in is void under the pality. the powers necessary-to the perforIDsllce 
Con8titution of the United States. of its fUDCtlons, and to tbe protection of its 

. Gf'oh V. C4m. 6 Pa. Co. Ct. Rep. 130; Com. citizens in their persons and property. The 
v. Standard oa Of), 101 Pa. 146. police power is Due of these. Ordinances of 

A borough ordinance way regulate but not cities and 'boroughs, passed in the legitiID~te 
restrain trade. . ex~l'<'ise of this power, ar~ tberefore '1M.Id. 
. 1 Dillon, :Mun. Corp. § 323; Xorthern, Lll;- Au ordinance prohibiting the businel's of ped .. 
erties C(nnrs. v. ~Torthe:rn. LiberlieIJ Gall Co. 12 dling within the municipal limits without &. 
Fa. 321; KlU'edler v. NorrisWwn, 100 Ps. 373, license from the proper municipal officer 
4.5 Am. Rep. 384; MllZu8tCllCn v. Bell, 123 Pa. would seem to be as clearly justified by the 
155. police power as a statute prohibiting the same 

Wbether an ordinance be rellsonable and business througbout tbe commonwealtb. But 
consistent with the law or not is a question for it is verv clear that a police regulation must 
\be court, and DOt the jury. be directed against the bUSiness or practice 

1 Dillon. MUll. Corp. % 327; Com. v. Worees- that is barmful, not against one or some of the 
UT. S Pick.. 462; Vandine, Petiti(m,~, 6 Pick.. persons who may be engacred in it. The JawS 
187; Allstin v. Murray, 16 Pick. 121; ann. v. of the slate are so frame£' They are directt'd 
St(}dder, 2 Cush. 562. 48 Am. Dec. 679: Boiton against the business of peddling. The ordi· 
v~ .Sllaw, 1 Met. 130; Huci8Qn v. T/tC!rne. 7 nances of cities and boroughs must. in or~er 
Pruge, 261, 4 L. ro. 148; Dunluzm v. lWcli.f.M.er. to be supported as an exercise of r.be polIce 
5 Cow. 462; Buffalo v. lY'e08ter,lO Wend. 100; power residing in themuLicipality, be directed 
Brooklyn v. Breslin, 57 N. Y. 591; Pa;rson v. in like manner as the bns1ness. If a statute 
Sued. 13 N. J, L. 195; Ex parte Frank. 52 or a munidpal ordina.nce il; in reality directtd 
Cal 606; ~"-orlhe1'll Lib/rlies Comra. v. -,-Yorth- ollly again$t certain persons w bo arc eDgagtd 
ern L,1;er>tiea Ga.s Co. and Eruedler v. Xorris- in 8 given busine~ or against certain com· 
town. tfIlpra.: Pittslmroh's ApfJ. 6 Cent. Rep. modities, in such manner as to discrim .. 
225, 115 Pa. 4; Millcrsloun v. Rea, supra; LiD- inate between tlle persons who are engaged in 
in/lston v, Wolf, 136 Ps. 519. the same trade or pursuit iu aid of some as: 

The follOWing cases are conspicuous ones. the expense of others. sU~h statute or ordi
examples of t?rdinances declared- -voi~, because nance is not a police, l;mt a trade, regulation; 
they were unJUst, unequal and llnfarr: and it has no right to shelter itself behind the 

E1: parte Frank, BUpra.: Cons-hohocli-en v. police po~f'er of tbe state or the munidp8lity~ 
Fennel, 5 Pa. Co. Ct. Rep. 65; Ea~'O'1) v. 11- law that s"oould prohibit all persons peddling 
Easttm &ef Co. 5 Fa. Co_ Ct. "&;p. 6.~_ goods manufactured or produced in ether 

Congress is t~e only power that has authot- states, a.nd pennit the same persons to peddle 
fty to regula.te Interstate commerce~ and any goods of the same character manufactured or 
ordinances passed by municipal authorities re- produced in this state, would be a. traae rega
stricting that ri~ht are invalid. lation, discrimina.ting·between the pJoductionJ 
16I.RA. 
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(If this and Slster states, and would be in cap- r sional labor, ana protect the village lawyer 
able of enforcement, bec8useiu violation of the and doctor as well as the village grocer and 
CODstitutioD of the United States. So a law peddler. 
that should forbid the courts to grant a ped- We are reminded by the appellant that this 
dier's license to any person resident in another ordinance if like that which came into notice 
state, but should authorize the granting of in Warren v. Gen, supra; and it is urged that. 
licenses to citizens of tbis state, wou1d be bad the question DOW under consideration ought, 
for the same reason. 'When the state creates a therefore, to be regarded as ruled by that case. 
city or borough, it cannot cOllfer UPOij the Tbat C8f1e was weU decided on the only issue 
municipality powers that the state does not presented by it. Tbe plaintiff set out in the 
possess. It cannot give its creature immunity declaration tbe ordinance of the borough, and 
from the settled limitations that bind its own cbaIged that tbe defendant bad violated it by 
action. The municipality remains a part of canvassing from hODse to house within the 
the state after its creation as truly as the tOwn borough. Tbe ddendant demurred, thus ad· 
or village was 3 part of the state before it ac- mitting the acts cbarged and denying the 
quired a corporate charlJ,cter. Only in matters power of tb(' borough to require one engaged 
oflocal government is its situation changed. in canv8.ssing to take a license. The court be
It can have no better right to adopt discrim- low held that the defendant waS entitled 89 
inating trade regulations than tbe state bas. of common right to pursue his business, and 

We come DOW to consider the ordinance on toat the borough was without the power to 
,,:hich this case depends.. It professes to pro- forMd it. The question came to this court in 
Inbit all-persons from engagiogin the business the· form that it had been disposed o! in the 
of peddling or selling goods from bouse to court below, as a question of powerin the hor
house. by sample or otherwise, without a ougb to require a license from peddlers and 
~orough liCCDse; and it 'fixes the price of a canvassers, and we held that the power existed 
lIcense at a figure that makes, flS it was evi~ under the Act of incorporation, and under the 
dently intended to make, the ordinance amount. General Borough Law of 1851. Our Brother 
to prohibition. So long, however, as it bears Green. who delivered the opinion of this court, 
upon all persons impartially it may fairly claim stated thp point in controversy thus: HThe 
to be a police regulation intended to destroy a only question, therefore. is whether the bor~ 
business that was regarded as injurious, but at ough of Warren possesses by either express 
t~e end of the prohibiting section of the or· grant 01' necessary impUcation the rigbt to en~ 
dmance a provisoroay be found wbich exempts act tb~ ,ordinance" forbidding the exercise of 
fill residents of the borough of Sayre from its defendant's employment without a license. 
Operation. The proviso converts the police We adhere to the doctrine -of that case. The 
re,gulation into a trade regulation. The ordi~ present question is whether. uuder the pretense 
?a?c~, taken as Ii- whole, does not probibit an of police control, trade may be n;gulated in 
tJunous business, but injurious competition. the interest of resident dealers by makin~ the 
. hat the resident dealer and peddler may en- same business a lawful one to all who-live- on 
Ih,Y a larger trade, the nonresident peddler is ODe side of a municipalline,~and an unlawful 
s Ilt out. If the borough authorities may one to all who Jive OD the other side. 
~~wfuny re-gulate the business of peddling for We are very clear in our convictions tbat 
the benefit of residents, we see no reason why tllis cannot be done, and for this leason th4 

I:S may not lay tbeir hands in }ike manner judgment";8 affirmed. 
on every departm~nt of trade and of prates-

MASSACHUSETTS 8UPRE,\IE JUDICIAL COURT. 

Sarah P. INGALLS et al., ,Ipp"., 
• 

Warren D. HOBBS. 
APPEAL by plaintiffs from a judgment of 

. the Superior Court for Suffolk County in 
ft\vor of defendant in an action brought to re.
cover rent alleged to be due and unpaid. 
AJlirmed. 

1 The facts a.re- stated in the opinion . 
• ll'ugs infesting a summe .... house at a Mr. George E. Smit~ for appellants: 
~ate:ring place wbich is hired already fur~ A careful examination of Smith Y. Murrable, 
~:~ed for the 8e-llSOn may ren.der it so Unfit for 11 }lees. & W. 5; Sutton v. Temple, 12 ~Iees. & 
tb bu:attontbat tbetenant may 'be relieved from W. 52; and Hart v. Wind80T, 1d. 68, will {'on· 

2 
e ag"reement. In vince one that the same judges who decided in d alea.se of a. completely fUrnished favor of an implied condition were, upon re

a lVel1ing..house for a summer season at examination immediately after, very doubtfw 
11, SUmmer wa.tering plaoo there is an implied of the wisdom of that decision. They repu-
~~'ernent that the hQuse is tit for habitation diated the authorities on wbich originally it 
ll:l[",~~ut greater preparation tha.n the terumt was decided. 

'" reasonably be expected to make. In ,F{J8ter v. Peyser, 9 Cush. 242, 57 Am· 
(May 9~ 1002.) Dec. 43, the defendant asked for an instruc· 

----~~--~~--------------------.-------------~ .-th~~-o~ tbe question ()f an implied agreement Ishowiojl' the narro~ limits of the rule followed 
tit fOr 0 Url118bed house leased for a short. time is I above, the ca...<;f! of Franklill v. Brown, 6 L. R..A.. 
P~eu~upation the authOrities are sufficiently roO. 118 N. Y.UO.. 
161. R. in tbe report of tIle case But see, as 

A. 

See uJ",o In L. R. A. :?,:Hi; lS L. R . .-\. :lH-l. 
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tion to the illry: # .. That there was sn implied 
warranty. in the letting of a house for a pT1. 
V&te residence, that it is reasonably fit for 
occupation." A.nd Metcalf, J., in the opinion 
sa.s: Of TIle court refused to iD!~truct the jury 
that theTe is any such implie(l covenant in sueh 
a case. And it is weJl settled by authority 
that there is not!' 

The same principle was applied to the lease 
of a dwelling-house, in Sterens v. Pierce, 151 
!las!I. 207. 

MesS'1's. Choate & Dana~ for appellee: 
In England the doctrine is now well estab

lisbed. tbat there is sucb an implied agreement 
or warranty. 

Smith v. ManaUe.11 ltlees. & W. 5; lh1-
IOn v. Hlltton. L. R 2 Ex{'h. Div. 336; Man. 
cheRier Bonded Warehouse Co. v. Carr, L. R. 5 
C. P. Div. 507; Bird v. Grellille, 1 Cababe & 
E.317; MacLean v, Cun'ie, ld. 361; Clwter v. 
PO'lceU, 52 L. T. 722; CllUrsley.,. Jones, 53 J. 
P. Q. B. Div.280. See also Dutton v. Gerrish, 
9 Cllsb. 89, 55 Am. Dee. 45; E;iwar(U v. Mc
Lean, 122 N. Y. 302. 

Knowlton, J., delivered the opinion of the 
COllrt: 

This is an action to recover $500 for the use 
and occupation of a furnished dwelling.house 
at Swampscott during tbe summer of 1890. It 
was submit~ed to tbe superior court on what is 
entitled an" agreed statement of evidence."by 
which it appears that the defendant hired the 
premises of the plaintiffs for the season, as a 
furnished house, provided with beds, mat· 
tresses, matting', curtains, cbairs, tables, kitch· 
en utensils. ana other articles which were ap
parently in good condition, and that when the 
defendant took possession it was fonnd to be 
more or less infested with bugs. so that tbe de· 
fendant contended that it was unfit for habi.to.. 
tion, Bnd for that reason gave it up. and 
declined to occupy iL The agreed statement 
concludes as follows: .. If, under the abo"e 
circumstances, said house was not fit {(lr 
occupation as a furnished hOuse, and. being let 
as such, there wa~ an implied agre{!ment 01' 
warranty that the said house and furniture 
ther{'iu shQuld be tit for use and occupa.t1.on, 
judgment is to be for the defendant, with 
costs. If, how{!ver. under said circumstances~ 
said house was fit for occupation as a furoisbea 
house, or th~re was no such implied agreement 
or warranty, judgment is to be for the plain· 
tiffs in the sum of $500, with interest from 
tbe da.te of the writ, and costs." Judgment 
was ordered for the defendant, and the plain
tiffs appealed to tbis court. 

The agreement of reCOJd shows that the 
facts were to be treated by the superior court 
as tvinence from which inferences of fact 
mig-ht be drawn. The only" matter of Jaw 
apparent on the record to which can be consid
ered on an appeal in a case of this kind is the 
question whetber the judgment is warranted 
by the evidence. Pub. Stat. chap. 152, ~ 10; 
Rand v. Hanson, 154 }lass. 87; Mayhew v. 
DUrfee. 138 .Mass. 584; Old Colony R. Co. v. 
Wilder, 137 )lass. 536; Hecltt v. Buttheller. 147 

!Iass. 335, 6 New Eng. Rep. 610; Fitzsimmons 
v. Carroll, 1281tlass. 401; Charlton. v. Donnell, 
100 JIM'. 229. 

The facts agreed warrant a finding that the 
tr. T... R A. 

house was unfit for habitation wben it was 
hired, and we are therefore brought directly to 
the question Whether there Was an implied 
agreement on the part of the plaintiff that it 
was in a proper condition for immediate use as 
a dwelling·house. It is wen settled, both in 
this commonwealth and in England, that one 
who lets an unfurnished building to be occu
pied. as a dwelling-house does not impliedly 
agree that it is fit tor habitation. Dutton v. 
&'e-rrislt. 9 Cush. 89, 55 Am. Dec. 45; Foster 
v. Peyser, 9 Cush. 242. 47 Am. Dec. 43; Stevena 
v. Pierce, 151 ~Iass. 207: Sutton v. Temple, 12 
:Mees. & W. 52; Hart v. Windsor, ld. 68, 

In the absence of fraud or a covenant, the 
purchaser of real estate. or the hirer of it for 
8 tenn, however short. takes it as it is, and de
termines for bimself whether it will serve the 
purpose for which he wants it. He may. and 
often does, contemplate making extensive 
repairs upon it to adapt it to bis wants. But 
there are good reaso[)s wby a different rule 
should apply to one who hires 8 furnished 
room, or a furnished house, for a few days, or 
a few weeks or months. Its fitness for imme
diate use of a particular kind.'"fls indicated by 
its appointments, is 8 far more important ele
ment entering into the contract than when 
there is a mere lease of real estate. One who 
lets fol' a short term a house provided with all 
furnishings and appointments for immediate 
residence may be supposed to contract in ref· 
erence to a well·understood purpose at the 
birer to use it as a habitation. An important 
'Part of what the hirer pays for is the opportu
nity to enjoy it without delay, and without the 
expense of preparing it for use. It is very 
difficult, and often impossible.., for one to de
termine on inspection whether the house and 
its appointments are fit for the use for which 
they are i.mmediately wanted, and the doctrine 
eaDeat ernptQ1', which is ordinarily applicable to 
a lessee of real estate, would often work in· 
justice if applied to rases of this kind. It 
would be ume?sonable to hold, under such 
circumstances, that the landlord does not im· 
pliedly agree that wbat he is lettin.~ is a. house 
suitable for occupition in its condition at the 
time. This distinction between fllrnished and 
unfurnished houses in reference to the con
struction of contracts for letting tbem~ when 
there are no express agreements about their 
condition, has long been recognized in Eng
land, where it is held that there is an implied 
contract that a. furnished bouse let for ft, short 
time is in proper condition for immediate oc
cup~tion as a dwelling. SmUh v. JIarrable, 11 
Mees. & W. 5; Wilson v. Hatton L. R. 2 
Excb. Div. 336; Manellester Ihnded 'Warewmse 
Co. v. Carr, L. R. 5 C. P. Div. 507; Sutton v. 
Temple and Hart v. IVindsor, BUpra~' Bird v. 
Greville, 1 Cababe & E. 317; Charsleyv.Jones, 
53 J, P. Q. B. Div. 230. In Dutton v. Gerrlsn. 
9 Cush. 89, 55 Am. Dec. 45, Clde! JU8tiee 
Shaw recognizes the doctrine as applicable to 
furnished houses; and in Edwards v. ",l/eLean, 
122 N. Y. 302; Smith v. Mllrrabte and Wilson 
v. Hulton. cited above, are refe~ to with 
approval, although heM in inapplicable to the 
question then before the court. See Gle:ces v. 
Wilw,.ugh);y. 7 Hil,1 83; Fr.znkUn v. Drown, 

118 N. Y. 110.6 L. R A. 7.0. We are of 
opinion that in the lease of a completely fur~ 
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nished dwelling·bouse for a single seas(;)D a~ a I for a sb~i1: time mi.gl~t re~'1onably be expec!ed 
summer waterlnO' place tbere 18 an IIDplted to make In appropnatlng It to the use for which 
aO'reement that the house is fit for habitation, it was designeri. _ 
.:'ithout greater preparation than One hiring it Judgment aJlfrmed. , 

GEORGIA SUPREME COURT. 

GEORGIA. SOUTHER~ &; FLORIDA R. 
CO., Plff. in Err., .. 

Anthony ASlIORE. 

( ...••... 0" .••..•••. ) 

·A passenger on a. raihvay traIn. who 
refuses to accede to a. wrongful de-
mand Cor fare, is entitled to be carried 
00 acceding -w the demand, though the train 

-Head note by Bt..ECKLEY. Ch. J. 

• IIl8.y have ~n stopped with a view to his expUl. 
sion; but if the dem8.1.d upon him is rightful he 
cannot avoid expnlsion by tendering tile fare 
whiJe the train is being stopped. or after the 
stoppaLte. Where the failure of the pas....;:enger tG 
have a ticket is due to the non-attendance of the 
agent at the ticket office, or to other fault or de. 
fault of the company, the passenger is entitled to 
be carried at the ticket rate of fare; but where 
hi!! failnre is attributable to any other cause he 
has no right to be carried without paying the 
higher lawful rate exacted by the rules of tbe 
company. 

(February 15. 1892.) ----------------------------NO'IE.-Rioht of passenger to 'JX!-1J fare a_~er train' limitations as clearly shown in the main case. 
begw.8 t08Wp JOT purpose ot ejectmo hIm. ! Thus it is said that to bring a case within the rule 

After the ejection of a passenger for factious t.bat a person is not entitled to pay whca being put 
refu .. '''.a.1 to pay fare. he has Dot the right to pay and of! the traln after refusal to pay fare there must 
continue his p&.S8age on that t:rip. Pease v. Dela- be 8 wilUul or at least a positive refusal to pay 
ware, L. & W. R. Co. 11 Daly. 850; Pe<lple v.Jillson. proper fare. Texas & P. R. Co. v. ·Bond..62 Tex. 
a Park. Grim. Cas. 23!..' W. 00 Am. Rep. are. 

Tbis is true altbough the stop.Is within the limits 80 the rille that a passengerwbo has refused to 
of the ordinary stoopi.ng tilace of the train. 'Pease -pay hia fan: cannot pay after ejection or after the 
v. Delaware., 1.. & W. R. Co. supra. train is stopped to eject him and thus claim the 

The same rule applies even before the ejection it right t<loontinue on that train, it is said in Louis.. 
the train has stopped for the express purpose of Ville, N. & G. S. R. Co. v. Harris, 9 Lea,1so. 12 Am. 
ejecting the passenger. Cincinnati. 8. & c. R. Co. Rep. 668, ought to be limited to willful violation of 
v. Skillman. 39 Ollio St. «5; Hibbard v. New York hiS duty to pay •. 
& E. R. Co. IS N. Y. 455; O'Brien v. Boston &W. R. A conductor is bound to ~iv~farefrom a third 
to. 15 Gray, 20, T1 Am. Dec. 341; Ho1!bauer v. Delhi person if offered beforetbeejection of a pa9..'"Cnger 
& N. W. R. Co. 52 Iowa. 342. 35 Am. Rep. 278. who has no ticket or money. whom he is atKlut to 

But where the train has stopped at a regular eject for nonpayment of fare. LouuniUe &- N. It. 
napping place an olIerto pay fare before a pa.ssen~ Co. v. Garrett. 8 Lea, 438, U Am. Rep. 640. 
~l" is ejected must be accepted. O'Brien v. New A New York case lays down the same rule. at 
York Cent. & H. R. R. Co. 80 N. Y. Z)6. le8.St where the train is stopped at a. station. Guy 

Yet even if the place where a train is etoppedls v.New York, O. &W. R.Co. 30 Hun. 399. 
a fegular station at which tickets are sold, if the Where aconductorhastily pulls the bell and takes 
particular train on which 11 pagren~r is traveling steps to eject a pas;enger who honesth" disputes 
'WOUld not havestopped there except for the pur~ the correctness of the amount demanded, without 
P?Se of expelling him he is not entitled to prevent; giving the pa.,".senger reasonable time to consider. 
hIS expulsion and to continue his PIk'"88.ge on thai he must accept a tender of fare offered thereafter. 
train by tender of fare afrer the tnUn is stopped.. Texas &: P. R. Co. v. Bond, ti2 Tex. 442., 50 Am. Rep. 
P1ckeng v. Richmond & D. R. Co. 104: N. C. 3l2; 532-
O'Brien v.New York Cent. -& H. R. R. Co.81twa,; The !'ame rule applies where the passenger is 
Nelson v. Long Island R. Co. 1 Hun. 140. obliged to borrow money to pay the extra fare. He 

A Passenger who has refused to pay fare lDay is entitled to a reasonable time fot' that 1)urpoF-e. 
ehange his mind and pay while tbe train is stopped Curl v. Chicago, ;R. L & P. R. Co. (Iowa) 11 Am. &: 
at a station although the conductor hlUl Com· Eng. R. R. Cas. S3. 
tn~nced to put him. olf, it he has not compelled the In California. it is decided that a tender by a pllS
conductor to .top the train for that purpose or to senger of the remainder of his fare is in time &1-
r~rttoextrememeasures.asrorinstancebyforce tbough the train bas stopped for the pnrllose of 
to pull him from his seat. Gottld v. Chicago, M. & ejecting him.. where the money which be bad al
St. P. R. Co. IS Fed. Rep. 155. ready paid to the conductor had not been returned 

A Valid ticket which a passenger bad kept back to him. Bland v. Southern Pac. R. Co. 55 Cal. 5;0. 
B.,nd not shown until after he was eject-ed at a sta· 36 Am. Rep. 50. 
t~on for refusal to pay fare and insisting on his In South Carolina R. Co. v. Nix, 68 Ga. 5;2, it fa 
~_ght to ride on a worthless ticket, will not entitle held that a conductor is not bound to r€i:ei ve fare 
-.l~ ~.!.e--enter the train. State v. campbell, S2 N. after a train Isin motion. tram a passenger who has 

"'-'l:I' t.een ejected for nonpayment of fare, but it is said 
t ~ Pas..«enger is not entitled to readmission to a that he ought to do so if tendered while the train 
~atll from which he has been ejected for nonpar. is not in motion orbefore the pa..~nger is actually 

f!Dt of fare by reason of a ticket which be pur· ejected. TIlis last statement it will be seen is not 
~hasesat. the pJace where he is ejected. at least with. in Record with most of the decisions cite!} above. 
S~ paYlUg fare fol' the diStance already ridden. For note on payment of back fare for distance 
lif! ne v-. Chicago &.8. W. R. Co. '7 Iowa, S2. 29 Am. alrea.dytra,eledas acondition of being C1\rried fur. 

•. ...... ther. "'" Manning v. Louisville" N. a Co. tAla.), 
I"The rules aoon laid down. are Dot without some reported next after the main case. B. A. R. 
·L.R.A. 



ERROR to the Superior Court for Houston 
County to review a judgment in favor of 

plaintiff in an action brought to recover dam· 
a!!es for bis alleged wrongful ejection from de

. feodant's traiIi. Ret'ersed. 
Tbe facts are stated in tbe opinion. 
JleSfSrs. Gustin. Guerry & Hall and R. 

N. Holtzelaw for plaintiff in error. 
Mr. A. S. Giles for defendant in errOr. 

Bleckley, Ch,·J.~ delivered the opinion of 
the court: ~ 

The testimony was in some conflict. It 
raised the question of fact whether the failure 
of the passenger to have a ticket was due to the 
fault or default of the company, or tothe omis
sion of proper diligence by the plaintiff tt} sup
ply himself with a ticket. Another question 
of fact on which the testimony differed was 
whether the passenger offered to pay at the 
conductor's rate before or not until after the 
train was stopp€d or being stopped for his ex
pulsion. That he made the offer before be 
left the car, there is no dispute. The court 
charged the jury that, if he starled to leave the 
train, and before doing so honestly changed 
his mind, and in good faith determined to re
main and pay the amount charged, he had a 
right to do so,; and, ifhe tendered that amount 
before.he left the car, the conductor was bound 
to receive it, and ejection after such tender 
would be illegal and wrongful. Was this in
struction correct? Testen by the letter of the 
decision in South CaTolina R. Co. T" • .;.ViJJ, 68 
Ga. 572, it was correct. Permission was grant
ed in the argument here to review that case in 
respect to this question, and we have reviewed 
it. Our conclusion is that it is not sustainable. 
either on principle or by sound authority, and 
we feel constrained to overrule it in so far as it 
lays down in universal and unqualified terms 
the proposition, or its equivalent, that a pas
senger, by making a tender at any time before 
his ejection, may acquire the right to remain 
on board and be carried. 1'lhenever a passen· 
ger refuses to accede to a just and lawful de
mand made upon bim by the conductor for 
the payment of his fare, after being allowed 
reasonable timeand opportunity to comply, be 
renounces his right to the position and the priv
ileges of a passenger. and subjects himself to 
expUlsion from the train. If he changes his 
mind, and tenders the fare before anything is 
done towards bringing the train to a stop in 
order to eject him. his refusal·will be retracted 
in lime, and his right to remain and be carried 
will stand unaffected. If he ~aggles and hesi· 
tates until he becomes a proper subject for 
ejection, and until steps have been taken to that 
end, he is too late. Any rule which would al
low one passenger to play fast and loose with 
the conductor would allow all the passengers 
to do so, and a train might thus be kept halt
ing and alternt\ting between running at ordi
nary speed and stopping throughout the whole 
of its journey; and to this embarrassment not 
only one train, but every train run for the car
riage of passengers, would be exposed. See 
the observations of Denio, J., in Hibbwrd v. 
.1.Yew York &' E. R. Co., 15 N. Y. 4.35; HutcL
in",n, Carr. 2d ed. § 589. The Code, § 2082, 
declares that "carriers of passengers may reo 
fuse to admit, or may eject from their convey-
18L. RA. 
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ances, all persons refwin,!! to comply with rea
sonable regulations, or guilty of improper Con
duct," It is certainly improper conrIuct for a 
passenger to delay the payment of his rare be
yond the time when he ought to pay it, and a 
regulation that he shall pay on demand of the 
conductor is reasonable, and so necessary for 
the orderly conduct and transaction of business 
that it may fairly be presum~d to _ be a re!!u· 
lation whieh all railway compani('s carrying 
passengers adopt and expect to enforce. This 
method of dealing with passeog:ers who travel 
by railroad is so universal as to be a matter of 
general public observation aod experience, and 
we apprehend that it would be a very rare in
stance in which a passenger w6uld be sur· 
prised to find it in use. In the present CfI&;e the 
passenger, when called upon, did not object to 
paving promptly what he admitted to be due. 
In"fact, be put into the hands of the conductor 
money more than sufficient for the payment of 
his fare at the higher rate. Touching what 
immediately followed, the testimony is con· 
fiicting; hut it is clear that a discussion arose as 
to whether payment should be made at the 
ticket rate or at the train rate, in consequence 
of which none of the money was retained, but 
all of it wa'lreturnro. TheplaintifIcontended 
for'the ticket rate, upon the ground that he 
trie.d to get a ticket, and that the agent was not 
at his {ilace. The conductor insisted upon the 
higher rate, which was the usual and legal one 
exacted of passengers who had not procured 
tickets. According to sound legal principle, 
the right of the plaintiff to remain upon the 
train and be carried on payment or tender of 
the ticket rate should depend alone upon the 
fact whether the non-attendance of the ticket 
ag-ent at the office, or any other fault or dehult 
of the company, was the true reason why the 
plaintiff was not supplied with a ticket. If his 
failure to have it was due to his own neglect, 
or to any cause not chargeable to the company, 
its agents or employes, the tender of the ticket 
rate bad no relevancy whatever to the right ':Of 
the plaintiff to be carried, or to shun ejection 
from the cars. He might as well have tend· 
ered nothing as not enough. On the otber 
hand~ it was the company's omission or fault 
that prevented the plaintiff from baving a 
ticket, the conJuctor had DO right to demand 
the payment of fare at a higher than the ticket 
rate; no right to reject that rate when tendered; 
and after its tender be could not lawfully ex
pel the passenger for not complying with his 
unlawful demand of pavment at a hil!her rate. 
This test of the respective rights of the passen· 
ger and the carrier goes to the foundation and 
rests upon the actual state of facts, and not 
upon mere belief or good faith eitber of the 
passenger orof the conductor. It requires them 
to know their respective rights, and to act aC· 
cordingly, A passenger always knows why he 
fails to obtain a ticket. A conductor repre
sents the company, and, if tbe company ht13 
failed in any of its duties to afford passengers 
opportunity to obtain tickets, he should be so 
informed. If the company will not allow him 
to take the word of the passenger, it must 
adopt some other means of informing him; as, 
for instance, requirin g him to ascertain at each 
station, before leaving it, whether the ticket 
office has been properly kept open, and attended 
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for the sale of tkkf::ts or not. What the com-I rule of expuMon over any tender whatever· 
pany. by any of its vroper agents or employes, which .the passenger maymakeafter~teJ?shave 
knows on t.hat :mbject, the conductor, as rep" been nghtiully taken to stop the tram In CO~· 
resenting the company on the train, may be sequence of the refusal to pay. Of c.aurse, thIS 
presumed to know and this presumption, as a applies only to instances occurring between 
general rule, should be treated as co~clusiye. statioD~. ~nd where the sole.reason forsto~piog 
The respective legal rights of the partIes bemg the traIn 18 to effect expulsIOn. We desne to 
as we have just announced, can those rights be rest!i~t our ruling to what is necessary for a 
chanrred by either without the consent of the decISIon of the case before us. The sum of 
othert It is clear to us that they cannot. the matter is that &. passeng"er cannot force a 
Either may waive his own rights. but neither I railroad compa!lY to reje~t him as a patn;m, 
can compel any waiver by the othp.r. If the and tben force It, by makmg a tender WhICh 
passenger bas the necessary state of facts to he.ou.!!bt to have made be~ore, to cancel t~e 
back him nothiDO'" which the conductor can do reJectIOn, and perform serVlce the same as If 
will justify his e;'pulsion. So, ift.he COnlItict-1 there had been no failure to agree originally. 
or, on the other hand, has at hIS back the Judgment ruenea. 
necessil.!,l'" state of facts, he may enforce tue 

ALAB.UIA SUPRE~[E COURT. 

James MAXNING, AJ!pt .• 
<. 

LOUISVILLE & NASIIYILLE R. CO. 

( ••••••.. AIa. .••• ___ ., 

Refusal to pay Care for the distance al
ready rid4en Without a valid ticket 
will justify the ejection of a pa::!seng-er although 
on notice that he must pay such fare or be put 
off at the next station he has procured at that 
station a ticket for the remainder of hi'! trip_ 

(Apri126, 1892.) 

! PPEAL by plaintiff from a judgment of the 
11 Circuit Court for Jefferson County in 
favor of defendant in an action brought to 
r!"cover damages for the alleged wrongful ejec+ 
hon of plaintiff from defendant's train. AI+ 
jil'rMd. ' 

The" facts are stated in the opinion. 
jJ(S8rs. Bowman & Ha.rsh for appellant. 
Messrs. Hewitt, Walker & Porter for 

appellee. 

Stone~ Ck. J., deli vered the opinion of the 
court: 

Plaintiff purchased aD excursion ticket to 
and from New Orleans from defendant's ticket 
agent at Birmingham. He obtained it at re
duced rates. but on certain conditions as to its 
use, which were printed on the ticket, and sub
scribed by him. Plaintiff testified that he had 
read the conditions. Among them are the fol· 
lowillg: "In consideration of the reduced 
rate at which this ticket is sold, I, the under
signed, agree with the Louisville & Nashville 
Railroad Company as follows: That on the 
date of my departure, returning, I will identify 
myself as the original purchaser of this ticket, 
by writing my Dame on the back of this con
tract, and by other means, if required, in the 
presence of the ticket" agent of the Louisville 
& Nashville E-ailroad Company at the point to 
which this ticket was sold, who will witness 
the signature, date and stamp the contract; and 
that this ticket and coupons shall be good re
turning only for a continuous passage from 
such date, and in no case later than tbe date 
canceled in the margin of this contract." Plain· 
tiff conformed to all the requirements of this 

NOTE,.-Payme-nt of back fare jfW' distance already even if he could claim the right to be admitted to 
ridden as eotlditiCn ot beinf/ carried further. that train on any terms. Stone v. Chicago & N.W. 

In Ch~ca1"o, B. & Q. R. Co. v. Bryan,90 III 126. It R. Co. U Iowa, 82. 29 Am. Rep. 458. 
is held., in conflict with the main case, that a pas- So on the ssme principle a tender of fare from a 
senger expelled frum a tmin at a station fo .... re- station where a passenger secures a seat, although 
fusal to pay the amount of fare demanded may get be has already ridden for some distance, will not be 
on again and continue his journey on the same su1Ii.cient without paying fare for the whole disa 
train on paym.£'nt of the lawful fare from that taore. Davis v. KanEaS City. St. J_ & c. B. R. Co. 
POint without paying fare for the distance previ- 53 Mo. 317, 14 Am. Rep. 4.57. 
ously ridden. But where a passenger has a ticket not limited to 

This distinction is based on his right to again be- any particular time or to the day on which it was 
Cornea pa;:.senger for a distinct trip,and it .is held purchased. and after it ]8 punched stops over at a 
that he can do so on that train as well as any other. e;tation and takes another train. ffthe conductor of 

But the majority" of the cases agree with the main the latter refuses to accept the ticket and tbreat-
case above reported. ens to eject him at the next station, he is entitled 

A pa.8S€nger who has been expelled at a station on procuring a ticket there to proceed upon it 
tor refUSing to pay fare cannot continue his pas- withont paying fare again for the di.stanoo a.lready 
sage by paying fare from that point only, but must ridden on that train as he has previously p!lid for 
pay for the whole distance. Swan v. Manchester the whole ride. Ward v. New York Cent. & H. R. 
& L R. R. 13! Mass. 116, ol2 Am. Rep. ~ Penning:' R. Co. 00 N. Y. S. R. 604. 
ton v.PhIladelphia, W. & B. R. Co. 62 ~ld. 95. For nnte on the right of a pas;;enger to pay fare 

The purchaser of & ticket from the station at I after the train begin3 to stOp for the purpose of 
w-hich a paa;en~r is ejected for nonpayment of ejectin~ him. see Gulf. C. & S. F. R. Co. v. Asmore 
fa~ does not entitle him to ride on the same train next preceding the main case. B. A. R. 
Without payment for the distance already ridden 
16 L. R. A. 
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contract until he reached MObile on his return 
trip. At that place he stopped off one day. 
At the end of that time he boarded another 
train of the railroad at midnight. and took a 
berth in a sleeping car. He proceeded un· 
molested on his homeward trip until be passed 
:Montgomery, and was nearing Calera,less than 
forty miles from Birmingham. At that stage 
of his journey the conductor in charge of the 
train discovered he was traveling on a. for
feited ticket, but possibly did not learn .he 
bad so traveled before he reached 110ntgomery. 
As a. condition of his proceeding further the 
conductor exacted of him that he should pay 
fare from Montgomery to Birmingham, or, 
failing, that he would be put off tbe traio at the 
Dext station,which would be Calera. Reaching 
Calera plaintiff procured from the tieket agent 
at tbat place a. ticket to Birtningham, and upon 
that ticket sought to continue his journey on 
the same train. This the conductor refused to 
allow him to do, stating that uuder the road's 
regulations he could not permit bim to proceed 
unless he would also pay the back fare from 
Montgomery. This he failed to do, and was 
ejected from the train. The present action is 
brought to recover damages for such ejection. 

A regulation by which rai!roads, wht!n pas
l5engers are found on their trains who have no 
tickets, or who have only forfeited tickets, re
quire of such passengers fare, not only for that 
part of tbe route to be traveled, but also for 
the part already passed over, is certainly 8 rea
sonable one. If persons who are attempting to 
ride ",ithout payin2: fare can have the pastfor· 
given. and need pay only from the place and 
time of their detection, would not this be the 
offer of a premium for an attempted undue ad
vantage of tbe railroad! The regulation needs 
DO argument to uphold its reasonableness. 
The autllOrities are uniform, and very abun
dant, tbat the eonductor was authorized to de-

mand fare, not only for the portion of the road 
yet to be traveled. but equaUy for that part 
of the road plaintiff bad been carried, after his 
ticket had becomefunctus by virtue of his stop 
over. And the conclnctor was fully justified 
in ejecting Manning from the train on his re
fusal to pay tbe fare as demanded. 3 'Vood. 
Railway Law, § 361, p. 1433; Wheeler, Carr. 
174; Hutchinson, Carr. 2d ed. § 580a; Hill v. 
Syra<use, B. <I) N. r. R. Co. 63 N. Y.101; 
State v. CampbeU,32 N. J. L. 309; Swan v. 
Manchester If L. R.. 00.132 :Mass. 116i Da'Cis 
v. Kansas City. St. J. If O. B R. Co. 53 ~Jo. 
317,14 Am. Rep. 457: Stoney. Chica,qo &; N. 
W. R. Co. 47 Iowa, 82~ 29 Am. Rep. 4.')8; Hall 
v. Memphis &:- C. R. Co. 15 Fed. Rep. 57; Pen
nington v. PMladelplda, W. &: B. R. Co. 62 Md. 
95; Ptckens v. Richrrwnd &:- D. R. Co.104N. C. 
312; Atchison, T.&: 8. F. R. Go.v. Gants, 38 Kan. 
629; Johnson v. Concord R. Corp. 46 N. H.213; 
Rose v. Wilmington d': W. R. Co. 106 N. C. 168. 
Plaintiff (appellant here) relies on Ward v. 
NeU! York Gent. <I) H. R. R. Co., 30 N. Y. S. 
R. 604. as an authority in his favor, The 
ticket in that case was, an ordinary one, and 
bad DO clause or stipulation requiring or look
ing to continuous passage. The decision il 
rested on the absence of that provision. It re
fers to and approves many of the decisions we 
have referred to above. pronounced on con
tracts requiring continuous passage. Properly 
interpreted, that case is an authority against 
appellant. In .Alabama G. B. R. Co. v. Car
micliael, 90 Ala. 19,9 L. R. A. 3S8, we took 
occasion to comment on tbe great importance, 
the public necessity. of wisely observing regu
lations in the running of trains on railroads. 
We need not repeat what we there said. We 
hold that in the cbar,!re given to the jury the 
circuit court strictly followed the law •. 

Affirmed. 

LOUISIANA SUPREME COURT. 

LIVERPOOL &0 LOXDO::-r &0 GLOBE 
IXS. CO. •. 

BOARD OF ASSESSORS, Appt, 
L ___ •• __ La.. _______ ) 

-I. Foreign companies.belngrequired. 
in order to carry on business in tJds 
sf;ate~ to have an authorized agent upon 
'Whom process may be served, do not. inappoint
tng a board of directors to act as their agent,lo
calize their business any roorethan thOile compa.
niet;. which mana~ their aiIairs through agencies 
Dot organized Into boards. the duties of each 
agency being aboutthe same. 

2. A Donresidentereditorof&&tatecan
not be said to be, in virtue of 11 debt which a resi
deut owes him. a holder of property within its 

-Head notes by BREUX. ;T. 

NOTE.-For an apparent modification of the doc
trine that a debt due to a nonresidE'nt creditor can
Dot be tued at the domicil of the debtor, see note 
to Detroit v. Rentz !~nch.). which iereportednen 
following- the abo\'e case. 
16 L. R. A. 

limits. The credit is not within the state's juris
diction, and of no value to tbe debtor, and is not 
property within the state, but property of the 
creditor, taxable at his place of residence. 

3. Tangible movable property may be 
taxed where situate. under a special statute 
which proVides for its taxation. 

may 2. Ib'92,.) 

APPEAL by defendant from a jlldgment of 
the Civil District Court for the Parish of 

Orleans in favor of plaintiff in an action 
brought to procure the cal,lcellation of a cer
tain tax assessment. .Affirmed. 

The facts are stated in the opinion. 
M1'. Carleton Hunt, CUu Atty .• for ap

peJlant: 
It is true that the doctrine of the interna

tional jurists, in relation to the ,aus of mov
ables, forms part of the jus gentz"um, but this 
statement is, beyond aU doubt, to be accepted, 
subject to the limitation that there is no posi
tive law to the contrary of the country where 
the property involved happens in point of fact 
to be. For if there is. the law of the o,,""1ler'. 

See also 16 L. R. A. 50; 3-1 L. I:.. _\. :;::32, 30:1 
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domicil mUst necessarily yield to the law of 
the place where the property is actually situ~ 
ated. 

Burroughs, Taxation, §~ 40-42: Alrany v. 
Powell, 55 N. C. 51; Catlin v. Bull, 21 Vt. 
161; State v. St. Louis County. 47 Mo. 594; 
People v. Home Ins. Co. 29 Cal. 533; St. Louis 
v. Wiggins Ferry 00.40 Mo. 580; WileOJ:' v. 
Ellis, 14 Ran. 602; Tazev:ell County Suprs. v. 
DavenpOTt, 40 II~. 198; Douglas v. New York, 
2 Duer, 110; People v. Ogdensbu1'gh.48 N. Y. 
390; Oliver v. Li'Derpool & L. L. & F.ln8. Co. 
100 Mass. 538; Atty-Gen. v.Bay State Min. Co. 
99 ~]ass. 148. 

All the laws of the state of Louisiana relative 
to assessment and the taxation of property UD· 

der the present Constitution, will be searched 
in vain for the expression of any legislative 
purpose to assess or to tax income. 

See Forman v. Bou8wn,35 La. Ann. 825; 
Park.er v. ~rCYrtk BritisT, & M. Ina. Co.42 La. 
Ann. 42~. 

The contention of the plaintiff, that the as
sessment involved, of $4:0,000. on money 
loaned on interest, credits, etc .• and of $10:
(100. money in possession, is not liable to taxa
tion in the state of Louisiana, but can be taxed 
at the domicil of the company only. Liverpool. 
England, is unmaintainable. 

Every state, in view of the law, is equal to 
every other state. and every state possesses an 
eXclusive sovereignty and jUrisdiction within 
its own territorv. 

Story, Conti. Laws, par. 18. 
The right of the State of Louisiana to direct 

her own course of policy regarding taxation ,is 
not to be questioned, nor does it suffice to de
feat that policy, to criticise it as being narrow 
or illiberal. 

Burroughs, Taxation. §~ 40-42_ 
The tbeory that personal property attends 

the person, and is where the owner lives, is a 
mere fiction, whose restricted application rests 
~)D. tbe comity of nations. and the fiction itself 
IS Inapplicable in this case of Revenue Statutes. 

Alcanyv_ POUiell.5SN. C. 51; Catlin v. Hull~ 
21 Yt. 161; Smith v. Burley, 9 N. H. 428; 
State v. St. Louis CountJ/, 47 1\10. 594; People 
~: H(}"!8 Ina. Co. 29 Cal. 533; St. Lou£s v. Wig
gIns pf:rry Co. 40 llo. 580; Wilroz v. Ellis, 14 
Kan. 602; Tazeu:ell County Suprs. v. IJa'l'Jen
'Yr •• 40 lII. 198; People v. OgdensIJurgh, 48 N. 

• 390; Olirer v_ Lir:erpool &; L. L. &:-}f: Ins. 
Co: 100 :Mass. 538; AUy-Gen. v. Bay State 
JIm. Co. 99 Mass. 144j Lfcerpool & L. L. & ]I: 
15~8. Co. v, Ma8sachusetta, 77 U. S. 10 Wall. 
,~, 19 L. <'d. 1031. 
WhHe the money in possession and credits 

of the Liverpool & London & Globe Insurance 
9cInpany, invo1ved in ihe present case, as sub
Ject to_ taxation, are personal property. and in 
part lUtangible and incorporeal. it was per
fectly competent for .Act 106 of the Acts of i890 of the state of Louisiana to separate them 
rom the person of their owner for the pm'· 
p~~s of taxation, and give them a s'itm of 
thell' own. 

W1i]appan v. Mer~/urnt8Nat. Bank. S6 U. S.19 
• I. 499, 22 L. <'d. 193. 

B: .lJe88rfJ. E~ A. O·Sullivan. Oity Atty .• and 
po enry R.e~shaw~ Asst. OUy Atty., in sup-

rt ~( petItIon for rehearing: 
SaId debts are embraced within the exercise 

16 L. R A. 

of jurisdiction and power by the state over non
residents, and petitioners cite garnishment pro-
cess under writs of attachment and execution 
as an illustration of the exercise of jurisdiction 
as to credits due nonresidents. 

C. P. 240, Millerv. United State" 78 U. 8. 
11 Wall. 297, 20 L. ed. 142; Brown v. Kenne-
dg,82 U. 8. 15 WaIl. 599, 21 L. ed. 195. 

The legal fiction expressed by the maxim, 
mobilia perlJOnam sequuntur must yield to ex· 
[!ress law. where the credits sought to be taxed 
arise from business carried on within the state. 
by the plaintiff through its local agent. 

The statute referred to is a lawful exercise 
of the legitimate power of the st.ate. 

See -AI1)ony v. P01rell, 55 N. C. 51; Cat
lin v. Hull. 21 Vt. 161: State v. St. Louis 
County. 47 Mo. 600; People v. Home ins. Co. 
29 Cal. 533: St. Louis v. Wiggins Ferry Co. 
40 ].10. 580; Wilcoz v. Ellis. 14 Ran. 602; 
Toze1f!ell County Supra. v. Darenpori, 40 TIl. 
198; Oliter v. Liverpool &- L. L_ & p~ Ins. Co. 
100 lIass. 538; Liverpool & L. L. &; F. Ins. Co. 
v. Massachusetts, 77 U. S. 10 Wall. 573, 19 L. 
ed. 1031; Tappan v. Merd/all"t3 ..LYat. Bank, 
86 U. S. 19 Wall. 499. 22 L. <'d. 193. 

In the case of State Taz on F01'ez'gn-Held 
]3Qnd,.82 U. S. 15 WaIl. 019, 21 L. ed. 186, 
the United States Supreme Court held: "Un
Jess reshained by provisions of the~Federal 
ConstitUlion, the power of the state as to the 
mode, form and extent of taxation is unlimit
ed, where the subjects to which it applies are 
within ber jurisdiction." 

The Legislature having expressed its will 
through the statute, there is no difficulty in 
carrying out the enactment. 

J:FiUer v. UTlittd Siaw8, 78 U. S. 11 'Wall. 
296, 20 L. ed. 141; Brolen v. Kennedy, 82 U. 
S. 15 Wall. 599, 21 L .• d. 196. 

MeSS1's. E. W. Huntington and Horace 
L. Dufour, for appellee: 

The SUU8 of a debt as property is at the dom
icil of the creditor. 

Burroughs, Taxn. 186; Cooley, Taxn. cbap. 
1. pp. 14, 15; State Tax on Forelgn- Held Solids. 
82 U. S. 15 'Vall. 319.21 L. ed.186. See also 
Kirtland v. Hotel/ki88, 100 U. S. 490, 25 L. ed. 
561; J,[e.l/eT v. Pleasant, 41 La. Ann. 64:0. 
Barber .Asphalt PafJ.Co. v. New Orleans. 41 La. 
Ann. 1015. 

A. corporation retains the domicil of its 
birth, snd, like natural persons, it is at that 
domicil ·'that its obligations for, and its liabil
ity to, taxation for debts or other incorporeal 
rights, which it owns. must be tested and .!=et
tled." 

Central ltat. Bank oj Baltimorev. Connecti. 
cut .Mut. L. Ins. Co. 104 U. 8. 71, 26 L. ed. 
700; Yuba Oounty v_ PioMer Gold Min. Co. 
32 Fed. Rep. 183. . 

Tbeassessment is one on inco!De, which is 
not permissible under our state Constitution. 

Burroughs, Taxn. p. 159, § 82. 
Annual premiums received by au insurance 

company constitute a part of its income. 
. ~~rroughs. Tan. p. 160; Parker v . ... ,ort" 
Britiih d:: M. In.,. Co. 42 La. Ann. 429; Du
buque v. lt01"thUlestern L. In •. Co. 29 Iowa, 9_ 

An income tax does not come within the 
menning of the word "property" as used and 
designated in the Constitution. 

Glasgow v. Rowse, 43 :lIo. 4i9. 



L0U18llNA SCPREME COURT. 

contract until he reached Mobile on his return 
trip. At that place he stopped off one day. 
At the end of that time he boarded aoother 
train of the railroad at midnight. and took a 
berth in a sleeplng car. He proceeded un
molested on his homeward trip until he passed 
:Montgomery, and was nearing Calera,less than 
forty miles from Birmingham. At that stage 
of bis journey the conductor in charge of the 
train discovered he was traveling on a for
feited ticket, but possibly did not learn ,he 
had so traveled before he reached Montgomery. 
As a condition of his proceeding further the 
conductor exacted of bim tbat be should pay 
fare from llontgomery to Birmingham. or, 
failing, that he would be put off the train at the 
next station. which would he Calera. Reacbing 
Calera plaintiff procured from the ticket agent 
at that place a ticket to Birmingham. and upon 
that ticket sought to continue his journey on 
the same train. This the conductor refused to 
allow him to do, stating that under the road's 
regulations he could not permit him to proceed 
unless he would also pay the back fare from 
Montgomery. This he failed to do, and was 
ejected from the train. The present action is 
brought to recover damages for such ejection. 

A regulation by which railroads, wh~n pas
Eengers are found on their trruDS who have no 
tickets, or who have only forfeited tickets. re
quire of such passengers fare. not only for that 
part of the route to be traveled, but also for 
the part already passed over, is certainly a rea
sonable one. If persons who are attempting to 
ride without pa)ln!! fare can have the past far
given. and need pay only from the place and 
time of their detection, would not this be the 
offer of a premium for an attempted undue ad
vantage of the railroad? The regulation needs 
no argument to uphold its reasonableness. 
The autl.lOrilies are uniform, and very abun
dant, that the conductor was authorized to de-

mand fare, not only for the portion of the load 
yet to be traveled. but equally for that part 
of the road plaintiff had been carried, after his 
ticket had becomefunctu8 by virtue of his stop 
over. And the conductor was fully justified 
in ejecting :Manning from the train on his re
fusal to pay the fare as demanded. 3 'Vood. 
Railway Law, § 361, p. 1433; Wheeler, Carr. 
174; Hutchinson. Carr. 2d ed. ~ 580a; Hill v. 
SyrMuae. B. &; N. Y. R. Co. 63 N. Y. 101, 
State v. Campbell, 32 N. J. L. 309; Swan v. 
Manr:heste1' &. L. R. Co. 132 :Mass. 116.: Da'Cis 
v. Kamas City, St. J. &:' C. B. R. Co. 53 Mo. 
317,14 Am. Rep. 457: Stonev. Chi~arJo &:' .J-V. 
W. R.. Cb. 47 Iowa. 82, 29 Am. Rep. 4.,)S; Hall 
v. Memphis &. O. R. Co. 15 Fed. Rep. 57; Pen
nington v. PltiladelpMa. W. & B. R. Co. 62 Md. 
95; Pi~kens v. Richmond & D. R. Co. 104 N. C. 
312; Atchison, T. &:' S. F. ROo. v. Gants. 38 Ran. 
629; Johnson v. Concord R. Corp. 46 N. H. 213; 
Rose v. Wilmington'" W. R. Co. 106 N. C. 168. 
Plaintiff (appellant here) relies on Ward v. 
New York Cent. &; H. R. R. (/0 .. 30 N. Y. S. 
R 604, as an authority in his favor. The 
ticket in that case was an ordinary one. and 
had no clause or stipulatl."on requiring or look
ing to continuous passage. The decision· is 
rested on the absence of that provision. It reo 
fers tQ and approves many of the decisions we 
have leferred to above, pronounced on con
tracts-requiring continuous passage. Properly 
interpreted. that case is an authority against 
appellant In Alabama O. S. R Co. v. Oar
michael, 90 Ala. 19.9 L. R A. 31:18, we took 
occasion to comment on the great importance, 
the public necessity. of wisely observing regu
lations in the running of trains on railroads. 
We need not repeat what we there said. We 
hold that in the charge given to the jury the 
circuit court strictly followed the law .. 

Affirmed. 

LOUISIANA SUPRE~IE COURT. 

LIVERPOOL & LOXDO~ & GLOBE 
DI"S. CO. 

". 
BOARD OF ASSESSORS, Appt. 

( ________ La. ________ ) 

-I. Foreign companies9 being required.. 
in order to carry on business in tkis 
&t.ate, to have an authorized agent epon 
whom proc~ may be served, do not. in appoint
ing a board of directors to act as their agent,lo
calize their business any more than th08e com-pa
nies which manage their affairs through agencies 
not organized into boards., the duties of each 
agency being about the sanie. 

2. A nonresident creditorofa state can
not be said to be, in virtue of tl debt which a resi
dent owes him, a holder of property within ita 

-Head Dotes by BRltUX, J. 

N"OTE.-For an apparent modification of the doc
trine that a debt due to a nonresilien t creditor can
Dot beuued at the domicil of the debtor, see note 
to Detroit v. Rentz (Mich.), which is reported next 
following the above case. 

16 L. R. A. 

limits. The credit is not within the state's jurIs
diction.., and of no value to we debtor, and is not 
property within the state, but property of the 
creditor, taxable at his place of residence. 

3. Tangible movable property may be 
taxed where situate, under a special statute 
which provides for its taxation.. 

(May 2, 1892.) 

APPEAL bv defendant from a judgment ot 
the Civil District Court for the Parish of 

Orleans in fa.vor of plaintiff in an a.ction 
brought to procure the cao-celIalion of a cer
tain tax assessment. .Affirmed. 

The facts are stated in the opinion. 
Mr. Carleton Hunt, City Atty .• (or ap

pellant: 
It is true that the doctrine of the interna

tional jurists, in relation to the situs of mov
ables, forms part of theju8 gentium, but tbis 
statement is, beyond all doubt, to be accepted, 
subject to the limitation that there is no post. 
tive la.w to the contrary of the country where 
the property involved happens in point of fact. 
to be. For if there is. the law of the owner'. 

See also 16 L. R. A. 50; 3-1 L. R. _\. ::::32., :~O[J 



18D2. LrVERPOOL & Lo1'l"'DON & GLOBE INS. CO. v. BOARD OF ASSESSORS. 57 

domicil must necessarily yield to the law of 
the place where the property is actually situ· 
ated. 

Burrougbs, Taxation. §~ 40-42: Altany v. 
Powell, 55 N. C. 51; Catlin v. Hull, 21 V~ 
161; State v. St. Louis County. 47 ~Io. 594; 
People v. Burne Ins. Co. 29 Cal. 533; St. Louis 
v. Wiggins Ferry Co. 40 :Mo. 580; Wile-.oz v. 
Ellis. 14 Ran. 602; Tazeu:ell County SuJYl'8. v. 
Davenport, 40 IlJ. 198; INuglas v. New York. 
2 Duer, 110; People v. Ogdensburgh. 4~ N. Y. 
390; Oli1)er v. Li'rJerpool &; L. L. &; F.lTUl. Co. 
100 .Mass. 538; Atty-Gen. v.Bay State Min. Co. 
G9 }Iass. 148. 

All the laws of the state of Louisiana relative 
to assessment and the taxation of property un· 
der the present Constitution. will be searched 
in vain for the expression of any legislative 
purpose to assess or to tax incowe. 

See Forman v. Houston, 35 La. Ann. 825; 
Parker v. North Britial, &; .. Y. Ina. Co.42 La. 
Ann.42H. 

The contention of the plaintiff, that the as
sessment involved, of $40,000. on money 
loaned on interest, credits, etc., Rnd of $10:
COO, money in possession. is not liable to taxa· 
tion in the state of Louisiana, but can be taxed 
at the domicil of the company only, Liverpool. 
England, is unmaintainable. 

Every state. in view of the law, is equal to 
every other state, and every state possesses an 
eXclusive sovereignty and jurisdiction within 
its own territory. 

Story, Contt. Laws, par. 18. 
The right of the State of Louisiana to direct 

her own course of policy regarding taxation .is 
not to be questioned, nor does it suffice to de-
feat that policy, to criticise it liS being narrow 
or illiberal. 

Burrtlughs, Taxation, §~ 40-42. 
The theory that personal property attends 

the person, and is where the owner lives, is a 
mere fiction, whose restricted application rests 
?n. the c?mity of nation::,!. and the fiction itself 
IS lnapphcablein this case of Revenue Statutes. 

Alvanyv. Powell. 55·N. C. 51; Catlin v. Hull, 
21 VI. 161; Smith v. Burley, 9 N. H. 428; 
State v. St. Louis Co-untV, 47 :Mo. 594; People 
v: Home Ins. Co. 29 Cal. 533;8t. Louis v. Wig. 
UlKns .Ferry Co. 4.0 :)[0. 580; Wil£"ox v. Ellis. 14 

an. 602; Tazeu:ell County SUpr8. v. IJa1J€n. 
port, 40 Ill. 198; People v. OgdenslJurgh. 48 N. 
Y. 390; OUrer v. Lirerpool cf L. L. &; F. Ins. 
~: 100 :Mass. 538; Atty-Gen. v. Bay State 
.. 'no Co. 99 .Mass. 144; Lir:erpool &; L. L. &; P: 
l5~8. Co. v • .Jfa88a~husett8. 77 U. S. 10 Wal1. 

.3, 19 L. ed. 1031. 
While the money in posses...o:i.on and credits Cf the Live!pool & LonpoD & Globe Insurance 

. eDlpany. lllvolved in the present case, as sub
Ject to. taxation, are personal property. and in 
part mtangible and incorporeal, it was per
fectly competent for Act 106 of the Acts of 
:890 of the state of Louisiana to separate them 
rom the person of their owner for the pur

PthCY;;.es of taxation, and give them a sitm of 
ell' own. 

W
Tola]P'fJan v. Herd/an!. }fat. Bank, 86 U. S. 19 
a . 499, 22 L. ed. 193. 

1I~lfeaar8. E. A. O~Sullivan.9 Cit,q Atty., and 
rv.. enry Rensha.w. Asst. OUy Atty., in .su~ 
l-'Vrt ?f petition for rehearing: 

Said debts are embraced within the exercise 
16 L. R. A. 

of jurisdiction and power by the state over non
residents, and petitioners cite garnishment prOo 
cess under writs of attachment and execution 
as an illustration of the exercise of jurisdiction 
as to credits due nonresidents. 

C. P. 240: Hillerv. United State., 78 U. S. 
11 Wall. 297, 20 L. ed. 142; BroUJn v. Kenne
dy, 82 U. S. 15 Wan. 599,21 L. ed. 195. 

The legal fiction expressed by the maxim, 
mobilia perlJOnam 8equuntur must yield to ex
rress law, where the cred!ts sought to be taxed 
arise from business carried on within the state, 
by the plaintiff through its local agent. 

The statute referred to is a Jawful exercise 
of the legitimate power of the state. 

See .&lr;any v. Pozrell, 55 N. C. 51; Cat
lin v. Hull, 21 Vt. 161: State v. Bt. LouiS 
County. 47 Mo. 600; People v. Home 1ns. Co. 
29 Cal. 533; St. Louis v. Wiggins Fe-NY Co. 
40 :Mo. 580; Wilco:r v. Ellis, 14 Ran. 602; 
Taze1I;ell County Suprs. v. IJar:enport, 40 Ill. 
198; Oliver v. Li1><T'p<J01 & L. L. & F. Ins. Co. 
100 }Iass. 538; Liverpool &:: L. L. & F. In8. Co. 
v. Massachusetts, 77 U. S. 10 Wall. 573, 19 L. 
ed. 1031; Tappan v . .J[ercllallta ~~at. Bank, 
86 U. S. 19 Wall. 499, 22 L. ed. 193. 

In the case of State Ta~ on ltordgn-Held 
BondS, 82 U. S. 15 Wall. 319, 21 L. ed. lS6, 
the United States Supreme Court held: "1)n· 
less resttained by provisions of the ,Feueral 
Constitmion, the power of the state as to the 
mode. form and extent or taXtltion is unlimit
ed, where the subjects to which it applies are 
within ber jurisdiction. ,. 

Tbe Legislature having expressed its will 
through the statute. there is no difficulty in 
carrying out the enactment. 

MiUer v. United Staks, 78 U. S. 11 ·Wal1. 
296,20 L. ed. 141; BrouJn v. Kennedy, 82 U. 
S. 15 Wall. 599, 21 L. ~d. 196. 

Me881"s. E. W. Huntington and Horace 
L. Dufour, for appellee: 

The situs of a debt as property is at the dom
icil of tbe creditor. 

BurroughS, Taxn. 186; Cooley, Taxn. chap. 
1, pp. 14. 15; State TfU: on Forelgn-Eleld Bond,~. 
82 U. S. 15 Wall. 319, 21 L. ed.186. See also 
Kirtland v. Ilotc!lkiss, 100 U. S. 490, 25 L. e-d. 
561; Neyer v. Pleasant, 41 La. Ann. 6-1Q; 
Barber Asphalt PafJ.Co. v. ,New Orleans, 41 La. 
Ann. 1015. 

A. corporation retains the domicil of irs 
birth, and, 1ike natural persons, it is at tbat 
domicil ·'that its obligations for, and its liabil
ity to, taxation for debts or other incorporeal 
rights, which it owns, must be tested and set
tled." 

Central.L\"-at. Bank of Baltimore v. Connecti· 
cut Hut. L. Ins. Co. 10{ U. S. 71, 26 L. ed • 
700; Yuba C011.nty v. Pioneer Gold Min. Co. 
32 Fed. Rep. 183. . 

ThE assessment is one on income, which is 
not permissible under our state Constitution. 

Burroughs, Taxn. p. 159, § 82. 
Annual premiums received by an insurance 

company constitute a part of its income. 
, ~~rroughs, Tan. p. 160; Parker ~. Korth 
BritiM d M. 1118. Co. 42 La. Ann. 4'!9; Du
buqu~ v. ~~orlhUrestern. L. Inl. Co. 29 Iowa, 9. 

An income tax does not come within the 
meaning of the word "property" as used and 
designated in the Constitution. 

Glasg()'!f) v. Rowse, 43 )10. 4i9. 
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The aosence or any express reference to in
come and of all appropriate provisions for de
fining and ascertaining the income to be taxed 
ne~tives the legislative intention to levy such 
tax. 

Forman v. Houston, 35 La. Ann. 82·5_ See 
also Li'Capool &: L. & G. Ins. Co. v. Board of 
.Ll8~e8,~or8, 42 Fed. Rep. 90. 

all bills receivable. obligations, or credits 
arising from business done in this state is 
assessable at the business tlomicil of the nOn
resident owner, his agent or representative. 

Business reside'TI.U. The defendant urges 
upon our consideration that the Liverpool & 
London & Globe have here 3 business resi
dence, an independent center of business, 
represented by a local board of directors, 

Breaux, J., delivered the opinion of the made up of well-known residents of the 
court. : city; that they direct the aff'airs of the com-

Tbis suit was brought by the Liverpool pany, and are paid for so doing. The.. testi· 
& London & Globe Insurance Company for mony shows that the local board and the sec
the cancellation of an assessment against retary conduct tbe affairs of the plaintiff 
the company for the taxes of 1891, which company in New Orleans under the direc
reads as foHows; ")loney loaned on in- tion of the head office; that the members of 
terest, an credits and all bills receivable the board are paid $10 for each meeting 
from money loaned or advanced or for good.; they attend. Foreign companies are required 
sold, $40,000;" "money in possession, on to have, in order to carryon business in this 
deposit or in hand, $10,000. 1

' It is admitted state, one or more known places of business, 
by the plaintiff company that it has the and an authorized 3,g'ent or agents in the 
above amount. of cash and open accounts in state upon whom process mr.y be served. 
this city. The validity of the assessment is Instead of carrying on business through a 
dellied; also the legality of the tax claimed. personal agency, the Liverpool & London 
The grounds of defense are that the premiums & Globe has II. board of directors and secre
of insurance companies are its income, and tary appointed by itsen. The business car
that no law authorizes the imposition of any ried on by this board does not have the effect 
income tax, or makes any provision for its of localizing the company itself to a greater 
assessment and collection; that the cash, open exte'"lt than if the business were conducted by 
accounts, credits, premiums, or gross receipts an agency not organized into a board. The 
due by insurers in this state, or collected premi-ums of foreign companies are all col
from insurers in other states, are not taxable leeted· through local agencies, and the losses 
in this state, as they are not retained at the are adjusted by these agencies. Whether 
office of the company, but are forwarded to represented by a board of their selection or 
the main office, at its domicil in Great by agents, they remain foreign companies, 
Britain where they can be taxed. TIle evi- and, in so far as relates t-O residence, the 
dence discloses that plaintiff is a foreign in· same rule applies. The companies are the 
surance company, carrying on business in owners of the assets. Payments of losses 
this city through the agency of a secretaTY made here in cash, or by drafts sent by the 
and a local board of directol'S; that the fune- home companies, do not change their status, 
tions of this board and of said officer are the in so far as relates to business residence. 
collection of premiums and the payment of Debts to fO'l'eign companies not taxable. With 
losses. The answer of the defendants pleaded reference to the first heading of the assess
the general issue. The di.'~trict court decreetl ment the evidence shows that plaintiff has no 
that the assessment of 1891 (on money loaned money loaned on interest, nor bills recei vable 
on intHest, all credits and all bills receiv- for money loaned, nor credits for goods sold. 
able for money loaned or advanced or for The issues are limited to all credits assessed 
goods sold) of $40,000 is null and void, and for premiums due. A debt to a nonresident 
that the assessment of 1891 against plaintiff of a state is not liable to be taxed by a state 
on money in possession, on deposit or in in which he does not reside. His credits are 
hand, to the amount of $10,000, shall remain nOl within the state's jurisdiction. They 
undisturbEd, and in full force and effect. are of no value to the debtor. All the value 
The appellee in the anS\l"er to the appeal prays there is in them belongs to the creditors, and 
that tile judgment be amended by striking is taxable at his domicil. Cooley, Taxn. 2d 
out and annulling the assessment again!;t the ed. p. 21; State TC!x, on Foreign-Held Bontl.i, 
compaDy for the year 1891 for $10,000 on 82 U. S. 15 'Vall. 300-319, 21 L. ed. 179-1t16; 
money in possession, on deposit and in band, Dlfter v. lVasMngton MiU&, 11 Allen, 268; De 
ami that the judgment of the district court, Vignier v . .1Yew Orleans, 4 Woods, 206; Dou) 
as tbus amended, be affinned. The assess- v. Sudbury, l) ~Iet. 73; Herriman v. Stowers, 
IDent was levied under Act 106 of Acts of 43 Me. 497; PtWple v. Chenango CO'I.1.nty Suprs. 
lsr~), section 7 of which provides that in as- 11 N. Y. 563; St. Paul v. Merritt 7 Minn. 
sessing mercantile firms the purpose of the 12.58 (Gil. 198); Catlin v. Dull, 21' Vt. 152; 
Act is th~t such valu~ sh..'\l1 be placed upon Phelpsv. Thurston. 47 Conn. 477. All corpo
the stock 10 trade or.-'&1.5h, whether forwarded rations are taxable on property within the 
or not, money at 1Oterest, open accounts, state. Debts are not property when the credi
credits, as will represent in their aggregate tor is not a resident of the state. We COll

a fa~r average on .the capit~l, both cash and elude, says BurroughS, (Taxation, p. 59,) 
credIt, ~mploye~11O the bust,ness C?f the. party "that the situs ~f personal property for the 
or partIes. It IS also prOVIded 10 thIS sec- purpose of taxatIOn depends in a great meas
tioD. of th.e Act.that nonresidents carrying on nre upon the nature of the property." As to 
busllles~ l~ thiS state through agents sha!l[ debt~ a numbe.r of trustworthy decisions hold 
pay a SImIlar. tax ~o that exacted. of resi. 'I that "corporatlons, it is also conceded, may 
dents; and thIS sectlOn further prOVIdes that be taxed, like natural persons, on their prop-
16 L.R.A. 
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erty and business; but debts owing to foreign 
creditonl. either corporations or individuals, 
are not the subject of taxation. The creditor 
cannot be taxed because he is not within the 
~urisdiction; and the debts cannot be taxed 
In the debtor's hands through any fiction of 
the law, which is to treat them as being for 
this purpose the property of debtors. They 
are not property of the debtors in any sense; 
they are the obligations of the debtor, and 
only possess value in the hands of the credi· 
tor. With them they are property. but to call 
them property in the hands of the debtors is 
simply a misuse of terms." Com. v. Che8a
peake & O. R. Co. 27 Grott. 344; OliVtT v. 
Wa8hington Mi1la, 11 Allen, 268; MalXm v. 
JMe&, 67 Ga. 489; San Francisco v. Mackey, 
22 Fed. Rep. 602; G,Oldgart v. Prople. 106 
Ill. 25; Kz"rkland v. Rotchki88, .100 U. S. 
496, 25 L. ed. 561. 

.. The mere right of a foreign creditor to re
ceive from his debtor within the state the 
payment of his demands cannot be subjected 
to taxation within the state." Cooley, 
Taxn. p. 15. The proposition of counsel 
for defendants that the Statute No. 106 of 
1890, under which the taxes here claimed 
are levied, authorizes the taxation of credits 
held by nonresidents, is true, The statute 
must be applied, in so far as relates to tan
gible movables lIelonging to nonresidents, 
and as to them the general rule recognized by 
the comity of states, mobilia personam sequun
tur, must yield. The Supreme Court of the 
United States says upon that subject: "It 
is undoubtedly true that the actual sltua of 
personal property which has a visible and 
tangible existence, and not the domicil of 
the owner, will in many cases determine the 

state in which it may be taxed. The same 
thing is true of public securities consisting 
of state and municipal bonds and circulating 
notes of banks. These, by general usage, 
have acquired the character of and are treated 
as property in the place where they are found, 
though removed from the domicil of the 
owner." State Ta:c on Foreign-Held Bonds, 
82 U. S. 15 Wall. 300, 21 L. ed. 179. We 
are dealing exclusively with the question 
of credits as assessed, and we hold, as de
cided in Meyer v. Pleasant, 41 La. Ann. 645, 
and Barber A&phalt PaD. Co. v . .iYew O,.lean~, 
41 La. Ann. 1015, "that debts have their #tus 
at the domicil of the debtor, II because debts 
are property, and have a value which is in· 
separable from the creditor, and because the 
state had no greater power or jurisdiction to 
tax debts due to nonresident creditors than it 
has to tax any other per~onal property of 
such nonresident which is not situated in the 
state. The want of jurisdiction and power 
would render it useless to maintain the gen
eral rule applying to tangible movab1es. 

Situs of the capital fOT t/1!.i:atwn purposes. 
With reference to the second heading of the 
assessment" "Money in possession, II the evi
dence shows that plaintiff is correctly as
sessed. It is property within the state and 
subject to taxation. It is visible and tan
gible, and expressly made taxable by statute. 
and is taxable where situated. The authori
ties we have referred to as maintaining that 
debts cannot be assessed against nonresidents 
have established the rule that nonresidents 
owning tangible movable property within 
the state may be t.axed. 

Judgment affirmed, at appellants' costs. 
Rehearing ·refused. 

nnCmGAN SUPREJIE COURT. 

co")nlON COmWIL of the City OF DE
TROIT. Relator, •. 

Theodore RE~TZ et al., Board of Asses
sors of the City of Detroit. 

( ________ }Iicb. ________ , 

1. Tbp. bound volumes of the legisla
tive journaJs containing matter Dot 

X OTE.-Power to taz mortaages. 
In Dundee Mortg. T. Invest. Co. v. Multnomah 

County School Dist. No. 1, 19 Fed. Rep. 359, it was 
deCided that the contract, between mortgagor and 
ttlortgagee was not impaired by a statute passed 
after the mortgage was iti ven requIting the mort
gag'ee to be llS:iesed for the amount of the mort
gage and a corrf'Sponding amount deducted from 
the a..«sessment of the mortgagor. As in the main 
case it was held that such tax on the mortgagee 
Wes the exerciSe of the goyernmental power and 
as between him and the state a loan not relating to 
his contract With the mortgagor althOllgh the !at... 
ter was in effect relieved from taxation pro tanto. 

So in the state eourt of Oregon it was held that 
ft. statute taring mortgages does not impair the ob
hgation of a oontract as to a prior mortgage. 
!rumfOrd v. SewaJl, 11 Or. ro. 

And an agreement by the mortgagor to pay 
1~ T,. R. A. 

contained in the journal as published 
from day to day, certified by the clerk, will 
be presumed to bave been properly amended in 
such respect b,y authority of the Legislature jn 
determining whether a statute was duly passed. 

2. Discrepancies between a copy of a 
bill as printed in a supplement to the 
legis1a.tivejournaJ and the bound vol
ume of the journal containing the bill [lssigned 
will not invalidate the statute where it affirma-

taxes is not binding OD the state so as to prevent it 
from raring the mortgagee. People v. Wharten
by.3R Cal. 48l. 

But in Cleveland.P. &.A. R Co. v. Pennsylvania. 
('''State Tax on Foreign-Held Bonds'" "82 U. S. 15 
Wall. 300,21 L. ed. 179. the Supreme Court of the 
United Stateil held tb~t a tax on bonds beld by a 
nonresident althougb secured by mortgage on real 
property within the state. impaired the oblig'Rtion 
of the contract at least where the statute author
izing the tax was pa.s8ed after the bonds were is
sued, and it seems both from this case 'and Pitts· 
burgh. Ft.W.&C.R.Co. v.Pennsylvania, 82U.S.15 
WalI.326. 21 L. ed. 189, 71ote~ that it is the same where 
the contract was made after the passage of tbe 
statute. 

Credits. although secured by mortgage. are not 
''property'' within the California Constitution. 
which requires all property to be taxed in propor-

See aJ"o 16 L. R. A. 56; IS L. R. A. 465; 27 L. R A. 797.: 34 L. R. A. 308; 37 1...l{. 
A. 384; 48 L. R. A. 238. 
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tively appears from tbe journals that the Legis
lature finally dealt with and passed some other 
bill than that contained in such supplement. 

3. A vote of the House to print a biD in 
the journal as a supplement makes the bill 
when 80 printed a part of the journal. 

4. A provision that in case tbe mort
gagee fails to pay his share of the tax 
it shall be paid by the mortgagor and 
the amount appUedtn reduction of the mortgage 
debt, contained in an Act providing fOr the sepa
rate taxation of the diflerent interests in mort
gaged real estate, is Dot void as requiring one 
man to pay the debt of another. 

6. A mortga",.,<p()~s right to ask for the 
correctiou olthe assessment of' his in· 
terest under a statute providing for the sepa
rate 8&eSSIIlentof tbe different inte['ft!ts in mort
i'aged real estate:is sufficiently preserved by a 
clause providing for 8. correction of the 1lFt...~ 
ment on sufficient cause shown by anv person 
whose property:is aSSE.'8S€d. 

6. Permitting a. sale of the fee upon 
nonpayment of taxes upon the mo;rt.. 
gagee"s interest in land without any pro
yisioD for distinguishing the nssesament under 
wmch the sale is made, although it may Tesult in 
1O!B to the mortgagor because of the mortgagee's 
default, is not unlawful where the mortgilgor 
may prevent a sale by 'Paying' the tax and the 
eale is limited to II. parcel sufficient to pay the 
tax. 

7. The Obligation or a prior mortgage 
contract is not impaired by s. statutt pro
viding for the aBS€SSIDent to the mortgagee of 

. taxes which had previously been paid by the 
mortgagor and permitting the mortgagor, in 
case he pays such taxes, to deduct the amount 
from accrued intere8t on the indebtedncss, and 
if it exceeds the interest due, then from the 

. principal. even though the effect of the latter 

tion to its value. "People v. Hibernia Sav. & Loan 
Soc. 51 Cal. 2M. 21 Am. Rep. '11J.l. 

This ~ Eeem~ to overrule earlier California 
cases. including People v. Eddy. 43 CaL 3D.. which 
decided. that the Lejl.islature eould not exempt 
solvent debts secured by mortgage. One of the 
judges puts his decision also on the ground that 
the taxation of a mortgage upoilland which is also 
taxed is double taxation and t"oid forthat reason. 
This question of double taxatiou was also exten· 
silo"ely discu...~ in Savings & Loan~oc. Y. Austin., 
4.6 Cal. 415, in which, howe\'er, the co:rrt was too 
much divided to dedde it. 

Double taxatio11. 

Notwithstanding the position taken by some 
judges in the California case last cited, the jreneral 
doctrine seems to be explicitly or tacitly establisbed 
Dearly e\'erywbere that a mortgagee may be taxed 
on his mortgage although the l1md .is also taxed 
for its fun value to the mortgagor. People v. 
Worthington,21 IlL In, HAm. Dec. 86; Lamar v, 
Palmer, 18 Fla.1!7. 

If'h,ere taIablt. 
The decisions are no& harmonious on the ques

tion of the place where mortgages may be taxed. 
Some hold that a mortgage in land is a mere chat
tel interest taxable ouly in the county where the 

.. mortp:agee resides although recorded where the 
land lies. Gallatin County v. Beattie, 3 Mont. 173; 
Latrobe v. Baltimore, 19 Md.13. 

Also that a ta.J: on "money at interest secured by 
mortgage or otherwise" is a tax on the debt and 
should be made wbere the mortgagee resides. 
16 L. R. A. 

would be to extinguish a part of the interest. 
bearing debt. 

S. A mortgage upOn realty is sufBclent- . 
1y an interest in real estate to make it 
taxable in the state where the land is situated 
although owned by a nonresident. 

9. Taxation of mortgages as real es
tate does not create illegal double 
taxation although held. by savings. banks and 
representing deposits. upon which the depOSItors 
are taxed. 

10. Failure to provide a. method for ap
portioning the tax upon a. mortgage 
covering lands lying in different taxing districts. 
will not invalidate an Aet providing for the sep
arate taxation of the dillerent interests in mort
gaged real estate; the mortgage will be taxable 
in each district in proportion to the amount of 
land lying therein.. 

11. An &ebTeement by a mortgagor to 
pa.y aU assessments on all interests in 
the land wUl not be abridged or abro
ga.ted by subsequent statute providing tor the 
separate taxation of the dilIerent interests in 
mortgaged real estate. 

12. An agreement by a l mortgagor to 
pay aU taxes upon the land in addition to 
lull legal interest upon the mortgage is noli 
USUrIOUs.. 

(Grant Gnd Lona, .TJ., dmnt /rQmproptl8itions 1, 
4. 7 and 10. "M0T8e, Ch. J., dis8eilt8 fI"wn propositiun 
S.) 

("l!a:rch If." 1892.) 

APPLICATION for a writ of mandamus 
to compel defendants as the board of as

sessors of the city of Detroit to make assess
ments according to the provisions of Act No. 
200 of Public A.cts of 1891. relating to the tax· 
ation of property, which respondents had re· 

Peoplev. Whartenby.S8 Cal. 461; People v. East
man, 25 Cal. 001; PeOple v. Park. 23 Cal. 138. 

But in State v. Bunyon, 41 N. J. L. 98, it is said 
that the Legislature may select as the sit~ of tax. 
ati~n of mortgages either the political dirlsion 
where the owner resid~ or that in which the mort
gaged premises are situated. It does not appea.r~ 
bowever, that the rights of nonresidents were in 
question in this case. 

So under the lloIfk"88.chusetts statutes the interest 
of a mortgagee is Il~ as real estate where the 
land Hes. Firemen's F. Iw.Co. v. Com. 13illass. SO. 

So in Mumford v. SeWall, II Or. 70, it Is said that 
a ~al-estnte morti"age is local. as the land is., in the 
state where the Jand lies. • 

To the contrary is Cleveland, P. & A. R. Co. T. 
Pennsylvania., supra. 

The New Jersey statute, by which a mortgagee 
isnota.."eessable for the mortgage where he re_ 
sides in case tna premises lie in another township 
or COunty, does not relieve him from tax thereon 
at his residence if the laDds lie in a city or place 
where by special law the land is taxed without re
gard -re incumbrances. State v. Massaker, 25 N. 
Jr L. 531. 

Nonrutdent oumen. 
A. mortpgor cannot be taxed on a mortgage due 

to a nonresident of the state because the mort
gage is not property within the state. .Davenport 
v. Mississippi & M. R. R. Co. 12 Iowa., 539-

A I1onresi'.ient mortJ;ragee is not taxable on h18 
mortgage where the land lies unless the mortgage 
Is there in the hands (If an agent. GOldgart v. 
People. 106 TIL 25. 
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fused to do because of the aUeged unconstitu~ 
donality of the Act. Writ granttd. 

The facts are stated in the opinions. 
Mes81's. Cha.rles W. Casgraln and Char

les S. McDonald. for relator: 
Since Taggart v. &nilac County SUpT8., 71 

lIicb. 16. the competency of the Legislature to 
assess and tax real-estate mortgages and other 
securities representing values will not be ques
tioned in this state. 

It is competent for the Legislature to direct 
that mortgages, for the purpose of assessment 
and taxation, be treated as an interest in resl 
estate pledged. 

It i..~ customary to classify property for tax
ation as real anti personal. and to assess the 
two classes on somewhat different principles. 
The classification is commonly made on com
mall law distinctions, but this is not necessarily 
the case, and it will frequently be found that 
enumerations of property in statutes as real 
or personal for the purpose of taXation differs 
considerably from what it would be for other 
purposes in the same state. 

2 Cooley, Taxn. {i66, 367. and cases there 
cited; Johnaon v. RolJf:rtIJ, 102 Ill. 655; Steere 
v. Walling, 7 R I. 317. 

The law must be held operative on mort
gages executed before it went into effect,equally 
with mortgages given subsequently. 

This is not sn attempt to impair the obliga
tions cf contracts. and it therefore in no wise 
violates the constitutional prohibition on that 
point .. -

McCoppin v. McCartney, 60 Cal. 367; State 
v. RUTiJlon, 41 N. J. L. 99; 

The Jaw applies to real-estate mortgages held 
by persons not residents of this state. 

Pers('Ds and property not within the territo... 
rial limits of a state cannot be taxed. In such 
a ('ase the state affords no protection. and there 

is nothbg for which taxation can be equiva. 
lent. 

Cooley, Taxn. p. 55. 
But it is not necessary that botb-Pf'rson and 

property ShO'lld be within the jurisdiction in 
order to be taxed; it is sufficient if either is. 

Cooley. Tun. p. 55. 
Under some circumstances personal property 

has for some purposes a different RitUR from 
that of the owner, and snch is the case in re· 
gard to taxation. ' 

Irvin v. NaskDille. C. ~ St. L. R. Co. 92 TIL 
105; State v. Falkinbur.qe, 15 N. J. L. 320. 

The Legislature may select, as the sitUIJ at 
the taxation of mortgages. either the political 
division where the owner resides. or that ill 
which the mortgaged premises are situate. 

Stflte v. Runyon. 41 N. J. L. 105; Tappan 
v. :Jfercftants ]fat. Banko/Chicago, 86 TJ. S. 19 
Wall. 490, 22 L. ed. 189. 

The right is frequently exercised in taxing 
notes. bonds. and mortgages in the hands of 
an agent in the state where investments are 
made, while the domicil of the owner may be 
elsewhere. 

People v. Comr8. of TaxelJ. 23 N. Y. 224; 
Poppleton v. Yamhill County. 18 Or. 377; Cat
lin v. Hul',21 Vt. 152j People v. Smith, &3 N. 
Y. fjj6~ Tazewell County SuprlJ. V. Da1)8Ttport, 
40 1lI. 197; Reamond v. Rutlwrford, 87 N. O. 
122. 

The value of realestate mortgages owned by 
savings banks and insurance companies, should 
not be deducted from the value of the capital 
stock of such bank or insurance company in 
determining the value of the shares of stock. 
for assessment and taxation to their owners. 

Lnuwee County SU). Bank v. A.drtan. 9 
West. Rep. 697, 66 Mich. 277. 

Mr. A. A. Ellis, 4ttu·Gen., for the state: 
The court cannot go bey~nd the legislative 

But mortgage securities in the hands of a 000- 'sessed where he resides fot" all personal estate 
resident agent cannot be assessed to R resident owned by him including that which is in his posses.. 
Owner as .. IK'rsonal estate within the state." sian or under his control as agent. Lord v . .ArnoId" 
People v. SmIth,. 88 N. Y. 5.6: People v. Gardner. 18 Barb.lO!. 
51 Barb. 352. Abandoning altogether the theory that a mort-

So notes and mortgages securing them on real gage on teal estate is purely personal property. it 
estate in another state where tbey are left with an is beld in Mumford v. Sewell. 11 Or. 70, as in the 
agent for collection, snd which have never been main case, that a state may tax: real-estate mort
in the state where the owner resides. cannot be gages wbere the land lies without regard to the 
taxed there. Fisher Vo Rush County Comrs. 19 domicil of the owner or the Bitu.8 of the debt or 
Kan.414. note secured thereby. 

The same role is applied even to notes given for The fact that the owner is a foreign corporation 
purchase price of lands although not secured DY does not allcet the right of a state to tax mort. 
mortgage. Wilcox v. Ellis. 14 Kan. 588. 19 Am. gages where the land lies although held by nonresi_ 
Rep. 107; Catlin v. Hull, 21 vt. l5:l dents. Dundee Mortg. T. Invest. Co. v. Multnomah 

A state Legislature has power to tax residents on County School Dist. No. 1. 19 Fed. Rep. 359. 
money invested in bonds secured by deed of trust It would seem thllt the above C!l..~ couId be re
(If lands in another state and held by a trustee in conciled with Cleveland, P. & A. R. Co. v. PenILo;yl ... 
in that state. KirkJand v. Hotchkiss. i2 Conn. 426. van1a, SUpra. it at all, only by distinguishing be-
19 Am. Rep. 546. , tween a tax 00 mortgages and one on bonds secured 

This decL<;i.on was not based on any distinction by mortgage-. But the opinion of the United States 
between debts with real estate security and other Supreme Court in the latter ease is based in part on 
debts, but declared the general power to tax resi- the doctrine that a mortgage is a mere chose in 
dents on loons in other states. action having no locality indepeadent of the 

So the amount due on a contract for 8. sale of owner's residence and that this had been the law 
l.1.nd which is in the hands of an agent for a non_ in Pennsylvania. 
resident may be taxed to the agent. People v. The correctness ot this doctrine would n'>t seem 
Ogdensburgh.iS N. Y.390;Redmond v. Rutherford. to be in itself a Federal question, and it might per. 
S] N. C. 122. haps be decided by the same court that a tax on a 

But contracts torthe sale of lands in the hands mortgage owned by il nonresident. althoug-h under 
of an agent for a resident of anothflr CQunty in theO a statute passed subsequent to the mort~ge. did 
l!atne state &renot Uuable to the agent as personal Dot violate the Federal constitution where the 
estate in his PQ&.<:€SSion or underbis control, where !;tate law had not previously treated the mortgage 
the statute Provides that every person shall be as- as mere personalty. B. A. R. 
16 L. R A. 
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journals in determining whether or Dot this is 
a valid Act. 

Auditor General v. Menominee County Suprs. 
(Mich.) Dec. 30, 1891. 

In England and in some of the states in this 
country the courts hold tbat the Act could only 
be tried by itself. its enrollment in cbancery in 
England, and in the states of this couutry, by 
its filing in the office of the secretary of state. 

Ru v. Arundel, Hob. 110; Colledge of P!ti8~'· 
tians &: Cooper or Hubert, 3 Keb. 587; State v. 
Young,32 N. J. L. 42; Pacific R. Co. v. G01J
ernor, 23 Mo. 353; Fouke v. Fleming, 13 J\ld. 
412; Duncombe v. Prindle, 12 Iow~ 1; People 
V.- Purdy. 2 Hill, 31; Eld v. Gorham, 20 Conn. 
16. 

Where tbe journals are to be regarded they 
cannot be rebutted by parol proof. 

State v. Moffitt. 5 Ohio, 363; K9tli.ler v. Hill, 
60 Iowa, 545; Wz's€ v. Bigger, 79 Va. 269; PfO
ple v. Mahaney, 13 :Mich. ·492; Atty-Gen. v. 
Rice, 7 West. Rep. 642.64 Mich. &. .... '); Pe(}ple 
v. McElroy, 2 L. R. A. 609, 72 Mich. 446; 
PeopliJ v. Zillraukie Tu:p. Board, 10 }Iich. 274; 
Green v. Gra11es, 1 Dougl. ()licb.) 351; Sack
"ider v. &ginaw C()"/lnty Suprs. 79 :Mich. 59. 

Neitber the original bill as introduced, nor 
the amendments attached to it, nor parol evi
dence can be recei.ed in order to show that an 
Act of the Legislature. properly enrolled, au
thenticated. and deposited with tbe secretary of 
Stale, did not legally become a law. 

Sherman v. Story, 30 Cal. 253.89 Am. Dec. 
93; State v. Steift, 10 Nev. 176, 21 Am. Rep. 
72l. 

-Section 17 of the Tax Law of 1891 is sub-
8tantially a verbatim statement of the Tax 
Law of California, and it is presumed tbat in 
adopting the provisions of the statute tbe 
"Legislature was aware of the judicial construc
tion they bad received in that state, and that 
the intent was in accordance with such C'lon
struction. 

Stadler v. M(}()1"s, 9 :Mich. 264; Drennan v. 
People, 10 :Mich. 169; llarrison v. Sager, 27 
1llich. 476; Greiner v. Klein, 28 Mich. 12; 
Campau v. Gillette. 1 .Micb. 416, 53 Am. Dec. 
73; .Daniels v. Clegg, 28 Jl-Iich. 32; RibUT v. 
Hoyt, 53 ~Iich. 18.'i. 

In California, as well as in this state,-a mort
gagee has no iuterest in the real estate until 
forfeiture and foreclosure . 

..i.lfcGurren v. Garrity, 68 Cal. 566. 
The purpose and object of a state constitu

tion are not to make specific grants of legisla
tive power, but to limit that power where it 
would otberwise be general or unlimited. 

&ars v. Cottrell, 5 :Mich. 257. 
Without any limitation of the legislative 

power.in our Constitution, that power would 
have been, at least, as absolute and unlimited" 
within the borders of the state, as that of the 
parliament of England, subject only to tbe 
Constitution of the United States. 

See 1 Kent, Com. 448; Sillv. Cornin.q, 15 N. 
Y. 303; Scott v. Smart, 1 :Mich. 306; Williams 
v. Detroit, 2 Mich. 560; People v. Gallagher, 4 
Mich. 244_ 

A statute cannot be declared void on the 
ground tbat it violates sound political prin
ciples wben it does not come in contlict with 
cpnstitutional provisions. 

People v. Mahaney, 13 :Mich. 481; Green v. 
16L. R.A. 

GTaTes. 1 Doug1. ~Ticb.) 351; 1'..1I7eT v. People, 
8 }1ich. 320; .Atty-Gen. v. Preston, 56 ·Mich. 
177; People v. Gallaglter, 4 )Iicb. 244; SeaTS v. 
Cottrell, 5 Mich. 251; Inkster v. Caner, 16 
Mich. 484. 

The Constitution seeks to avoid double tax
ation. and the old law as it existed. taxing the 
land at its fun value, and at the same ~time 
taxing the mortgage at its full cash value, was 
double taxation. . 

Taggart v. Sanilac OO'Unty Suprs. 71 ~Iicb. 
26. _ 

It is competent for the Legislature to assess 
and tax securities representing values. 

Ibid. 
Tbe statutes of the state of ~Iichigan have 

always declared what should be considered as 
real estate. and what sbould be considered as 
personal property. 

WesUnghausen v. People, 44 :Mich. 265; 
Firemen's ]( Ins. Co. v. Com. 137 11ass. 81. 

It is competent for the Legislature to deter
mine what sball be real estate, and wbat shall 
be personal property for the purposes of tax
ation. 

Ibid.; If'umford v. &walz:111 Or. 67; Dundee 
ftlortg. T. InT.est. Co. v. Multnomah County 
&hool In·st. No.1, 19 Fed_ Rep. 359; Pullman 
Palace Co.r Co. v. Penn8"]jl~ania, 141 U. S. 18, 
25 L. ed. 613. 

The state has also power to provide methods 
for collecting its revenue, and so long as they 
are general and impartial the courts will not 
be disposed to limit tbe exercise of the power 
merely because tbey seem harsh, unreasonable, 
and arbitrary. 

Robertson v. Land Oomr. 44 :Mich. 279; &((,73 
v. Cottrell. 5 nich. 251; Cmcles v. Brittain, 9 
N. C. 204; State v. Allen, 2 .McCord, L. 55; 
.JlcGregor v. Montgomery. 4 Pa. 237; Henruv. 
Horstick. 9 Watts, 412. 

The Legislature has the power to authoriz.e 
and require tbe taxation of mort:rages on real 
property irrespective of the residence of tbe 
owner of the debt thereby secured, and such 
an act in no way impairs the obligation of the 
contract between the parties tbereto. 

Dundee Mortg. T. Inust. Co. v . ..:.lluUnomah 
County &hool D{8t. :No. 1 and Mumford v. 
&u;all, 8upra. -

If the mortgage contained a stipulation tbat 
the mortgagorsbould pay all the taxes assessed 
on tbe real estate, such contract will remain 
unatIected. 

Hammond v. Loren, 136 .Mass. 185; Codman 
v. Joanson. 104 :Mass. 491; Walker v. lVMtte
mQre, 112 Mass. 187. 

Nonresidence of the mortgagee is imma
teriaL 

Dundee Mortg. T. 1nvest. Co. v.· Jfultnomah 
County &hool lJist . .No.1, 19 Fed. Rep. 369; 
Pullman Palace Car Co. v. Pennsyl-cania, 141 
U. S.18, 35 L. ed. 613; Mumfo-rd v. &u:all, 11 
Or. 67; Duer v. Small. 4 Blat<·bf. C. C. 263; 
Com. v. Lehigh Valley R. Co. 129 Pa. 457. 

Montgomery. J_, delivered the opinion 
of the court: 

This proceeding brings before us for ex. 
amination Act 200 of the Laws of 1891, be
ing a revision of the general tax laws of 
thEl. state. It is claimed-first, that this pur
ported statute, as it appears upon the statute-



1892. COMl!O~ COUNCIL OF DETROIT v. RENTZ. 63 

Dook, was not duly enacted; and sewnd, that 
the law as promulgated is in parts uncon· 
stitutional. 

1. It bas been repeatedly held that the 
court may look beyond the engrossed bill 
to the legislative journals with a view to 
ascertaining whether the Legislature enacted 
the statute. This has long been 8 recognized 
power of the court, frequently invoked. 
People v. Maha.ney, 13 :Mich. 492; Atty-Gen. 
v. Joy, 55 ],Iich. 94; People v. Bu·rch. 84 
Mich. 408. In many of the states the court 
has denied that this power rests with the 
judiciary. and have held that the engrossed 
bill, duly aut.henticated, is final, and can
not be impeached., This court, while ad· 
bering to the view that the journals are open 
to inspection, has frequ,ently. and partic
ularly in the later cases, held that every in
tendment is in favor of the due enactment 
of the statutes wbich have received the ex
ecutive sanction, and that to overcome this 
legal presumption the journal must show 
conclusively that the statute which received 
the signature of the governor was not duly 
passed. Peopk v. Burch, ,84 1\Hch. 408; 
People v. McElroy, 72 Mich. 450, 2 L. R. 
A. 609, and cases cited. 

The history of the present stat11t-e, so far 
as it is important to be Doted, is as follows: 
On June 29th, after' the bill had been 
amended, it was voted" that the bill be laid 
on the table. and ordered printed as a sup
plement in to·day's journal." The bill had 
the file number 340, and was a substitute 
for Rouse Bill No. 178. A supplement to 
the house journal was printed as of the date 
June 29th, with the heading: "File No. 
340. House of Repr~sentatives. Rubstitute 
for Senate Bill No. 178. (Introduced by ~Ir. 
Doremus.) Ordered printed for use of the 
committee on judiciary. Lansing, June 29, 
1891, "-followed by the title. The bill 
contained 116 sections .. On June 30, lIr. 
Doremus moved that house substitute for 
Senate Bill No. 178 (file No. 340) be taken 
from the table and placed on its immediate 
p.assage. which motion prevailed. The ques
tl~m being on the passage of the bill. the 
bIll was read a third time, and pending t.he 
vote on the passage thereof, on motion of lIr. 
Doremus, the bilI was laid on the table. 
On July 1st lIr. Doremus- moved that house 
substitute Bill No. 178 (file No. 340) be taken 
from the table and put on its immediate 
passage, which motion prevailed. Numerous 
amendments were then made to the bilI, anrl 
after such amendments the bill duly passed 
~e House, which was the final action taken 

y the House on the bill. If it be the fact 
tha~ the bill as printed was the bilI with 
:vhlCh the House was dealing on July 1, it ii entirely clear that the bill 8S it passed the 

ouse is not the bill engrossed and si.~ed 
by t~e governor, as it appears that the -bill 
as ~nnted contains numerous entire sections 
WhICh were not eliminated by amendment 
but Which do not appear in the law as si O'ned' 
WhiI~ ,the engrossed bill contains num~rou~ 
pr?Vlslons which are not contained in the 
pnnted bill as it would stand amenrleo. by 

J
IDcorporating the amendments made on 
uly 1. 

16 L. Il A. 

It is claimed, however, that the journal 
itself furnishes on its face evidence that arter 
the bill in question was printed in the jour
nal the House dealt, not with the -printed 
bill, but with some other instrument, e.nd 
that it is fairly to be inferred from what &op
pears on the face of the journal that there 
were errors in the printing of the bill which 
the Bouse discovered and which led to the 
abandonment of the printed copy appearing 
in the journal. These evidences are as fol
lows: (1) It appears that the House took up 
the bill by its title and reference as printed 
in the journal, and before taking action on 
it laid it on the table. and that, when the 
bill was again taken up, it was referred to, 
not as a substitute for Senate Bill 178, but as 
a substitute for House Bill 178, which it 
really was. (2) The amendments offered 
from time to time do not correspond with 
the bill as printed. As, for instance, one 
amendment offered was by inserting in 1 ine 
I, of section 33, after the word" time, t! the 
words" or upon an, mortgage or other obli
gation taxed a~an Interest in lands owned by 
such persons as provided by this Act." Not 
only does it appear by section 33 as printed 
that th~ word .. time" does not appeal' in 
line I, but it further appears that there is no 
provision in section 33 to which the propoS€d 
amendment is in any way germ,ane. "lith
oilt tracing all the instances through, it ap
pears beyond cavil that the amendments could 
not have been offered with referen~e to the 
printed copy. (3) The bill as printed had 
its sections numbered consecutively, and 
was not after being printed considered at all 
in committee of the whole; and yet we find 
on July I, the following in the journal: 
.. :Mr. Doremus stated that certain sections in 
the bill had been stricken out and some added 
in the committee of the whole, which. with 
the above amendments, would not leave the 
sections in consecutive order; and thereu pOD 
lIr. Doremus further moved to amend the 
bill by directing the engrossing and enroll
ing committee to renumber the sections of the 
bill so tbat they should be numbered as near 
as may be by' consecutive numbers. which 
motion prevaIled, and the sections of the bill 
were· thereupon accordingly renumbered.," 
This action of the House makes it entirely 
clear, not only that the House was not deal
ing with the bill as printed in the journal, 
but also that they were not dealing with an 
exact copy of the same. It appears, ho-wever, 
that this last-quoted section does not ap
pear in the house journal as it was printed 
from day to day; and it is suggested, there
fore, that this must be disregarded. But 
it does appear in the bound volume published 
by authority and certified by the clerk of the 
House, The daily journal, as printed, is 
subject to amendment. Are we at liberty to 
infer that this emendation is Ii fonrerv? It 

seems to me that the case of Peopl-e v. Burch, 
84 Mich. 408, furnishes a decisive answer to 
this question. In that case the journal as 
printed from day to day, and as printed in 
the bound volume. showed the following: 
"~Ir. Wesselius moved to reconsider the ,ote 
by which the Senate passed the bill. -which 
motion prevailed. The question being on 
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,tbe passage of the bill. on motion of Mr. in well-bound books furnished by the sec-
1Vesselius, the bill was ordered returned to retary of state, pursuil.nt to the duty thereby 
the House. n At the close of the senate jour- imposed upon hiro. and afterwards deposited 
nal, and preceding the certificate of the sec- and kept in his office, are official records in 
retary, which bore date July 3, 1891, is a. his custody, copies of which certified by 
page headed: "Errata in the Rt::cord of him are admissible. upon settled rules of 
Bills. • . . On page 811, lines ten and evidence. as well as by the decision of the 
eleven, the vote reconsidered was not the Supreme Court of lllinois in Miller v. Good
passage of the bill, but the vote by which win, 70 TIL 659; and neither the competency 
the Senate concurred in the house amendments nor the effect of such copies is impaired by 
to the bill on page 797.» The court says: the loss and destruction of the daily jour· 
"It docs not affirmati vely appfl3.I' at what time nals or minutes.» In Atty- Gen. v. Rice, 64 
the secretary made this correction of the 1¥Iich. 385, 7 West. Rep. 642, Mr. JUljtiu 
record, but it is to be presumed, from the Morse uses the following language: "Are 
place where the errata is found, that he made these journals kept by the clerk of each 
It on or before the date of his certificate, House, and read and corrected each day by 
July 3, 1889, as the certificate follows the each body, and duly certified by the proper 
correction. The Legislature adjourned sine officers to be correct, to stand as conclusive 
die upon that date; and, as every intendment evidence of their proceedings, or are they 
is to be taken in favor of the correctness of liable to be disputed and overthrown by parol 
legislative action, it must also be presumed testimony, either of individual officers and 
that the correction was made before the ad. members, or of strangers who may be in· 
journment of the Senate. If it was done, as terested in nullifying legislative action't It 
we must presume that it was, before the final would seem that there could be but one an~ 
adjournment of the Legislatll're, we must also swer. The legislative record must prevail. 
presume that it was authorized by the Senate, Any other rule would necessarily lead to 
and that the true journal entry of tbe pro. dangerous and alarming results. n 
ceedings is as corrected by the 'errata.'» Without passing upon the effect of .. mere 
So in the case of the law under consideration. omISsion of parts of the journal as printed 
The house adjourned July 3, 1891. The from day to day from the bound journal, I 
certificate of the clerk bears date July 3, I think it is entirely clear that as such jour-
1891, and as the correction to the d:lily nal is alwavs subiect to amendment by the 
journal as originally printed appears before House itself, both on the authority of People 
his certificate, and indeed sa of a prior data., v. Burch, and the other cases above cited, 
we must presume that it was made before the and on principle. we are bound by an amend
final adjournment of the Legislature, !Lnd we ment appearing in the bound volume. 
must also presume that it was authorized by Some of my brethren are of the opinion 
the House. that the supplement referred to cannot be 

In ~lIcCunoch v. State, 11 Ind. 424, the treated as a part of the journal; that, as 
court in speaking of such records said: there is no requirement that bills shall be 
"This journal must be held conclusive evi. printed in the journal, the order entered on 
dence of the facts which appear upon its face, June 29 for the printing of the bill in ques~ 
because it must be presumed that the mem~ tion should have been construed as having 
bers as a body inspected it and made all been made for the convenience of the mem
necessary corrections before they allowed it bers, and not with the intent that the bill 
to assume the cbaracter of a journal of their when printed should become a part of the 
proceedings. As well might evidence be re· journal. While not assenting to this view, 
ceived to contradict a statute to show that I think it is clear that, if it be treated as 
it contains certain provisions inserted through a part of. the journal, yet, for the reason 
mistake as to contradict an entry made upon stated, it is not possible to say that the bill 
the journal. The house keeping the j'ournal with which the House was dealing was the 
is tbe only tribunal by which it can be cor· one printed in the supplements. 
rected, and, until corrected by such author- Attention has been directed to an unbound 
ity, it must be considered conclusive as to portion of the journal, with paging corres
the facts which it contains." In the case of ponding to that in the bound volume, and 
Turley v. Logar. CQunty, 17 Ill. 151, it was It is suggested that this demonstrates that 
held that the journals must show that the the statement purporting to have been made 
conf>titutional requirements have been ob- by Mr. Doremus was inserted after the Legis
served; but in that case the journals having lature adjourned. But as well might it be 
been produced, and it appearing from the said that the printer's proof-sheet, before 
minutes of the clerk that the same Legisla- correction, is more authentic than the cor
ture had corrected their journals at a subse. rected publication. No such view can be 
quent session so as to conform to the consti· adopted, unless we reverse the usual doc
tutioual requirements, this was held to be trine in such cases, and start out with the 
sufficient, and the law W83 sustained. In presumption that the clerk of the House has 
Pust v. Kenddll County Suprs., 105 U. S. 670, falsified instead of correctly certifying the 
26 L. ed. 1205, it was said: "By virtue record. This I am not prepared to do. 
of the Statute of DIinois of February 12, 2. It is claimed that so much of the stat-
1849, the copies of the original tiaily jour- ute as provides for the taxation of the mort~ 
nals kept by the clerks of t?e two Houses I gage interest in lands, and points out the 
made by peI'5ons contracted WIth or employed method of collection, is unconstitutional for 
for the purpose, as authorized and directed by various reasons. The provisions of the law, 
that Act, (though not SWorn public otlicers,) so far as necessary to be noted, are: "Sec· 
16 L. R. A. 
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tion 2. Any real-estate mortgage. deed interest be too small, his own assessment is 
of trust, contract, or c"her obligation, by too large. If the mortgage interest is as
which a debt is secured, when land within sessed at too high a figure, his assessment 
this state is pled(J'ed, shan for the purpose will be too low, and he would have the 
of assessment ana taxation, be deemed and right to have it increased. 
treated as an interest in the land so pledged." (3) It is next suggested that where the in
Section 17 provides "that the value of the terest of the mortgagee i,s assessed and re
property affected by such mortgage, . . . mains unpaid, a sale is made of a fee simple, 
less the value of the security, shall be as· and the deed conveys an absolute title; and 
sessed and taxed to the owner pf the prop- while it is conceded that it may be compe
erty, and the value of such security shall be tent for the Legislature to provide for the sale 
assessed and taxed to the owner thereof.1'I of the fee under the assessment of the mort
Section 15 provides that in making the as- gagee's interest, yet it is claimed the law is 
sessment roll the value of the interest in defective in not pointing out how the two 
such real estate represented by a mortgage, interests sold are to be distinguished, if the 
deed of trust, or other obligation shall be mortgagor and mortgagee fail to pay their 
set opposite the name of the owner. and the respective taxes, It,is said, if the lee simple 
value of the interest of the owner of the fee. is sold, the mortgagor will lose his land, al. 
less the value of the mortgage or other in- though he may have paid his own tax. ! 
tere~t. shall be set down opposite the name of have already pointed out that the mortgagoe 
the owner or occupant, and that the taxes so will, as under former statutes, be bound to 
levied shall be a lien upon the property and pay the entire tax, on the value of the prop
security, and may be paid by either party to erty, subject only to the relief afforded him, 
such security. If paid by the mortgagor or if the tax assessed against the mortgage in
holder of the real property, such portion as terest shall be paid by such mortgagee, and, 
was assessed to the mortgagee shall be con- while I quite agree with respondent's coun
sidered and treated as payment of any in- sel that the Legislature intended a fee to be 
terest that mav be due, or if there is no in- sold, I think that the provision of section 
terest due, then as payment of so much of the 62" that no greater interest [portion] of any 
prinCipal. If paid by the mortgagee or parcel shall be sold than is sufficient to pay 
holder of the security, .such portion as was the tax for which the same is sold" is suffi.
essessed to the mortgagor or owner of the fee cient protection to both mortgagor and mort· 
shall become a lien upon the land, and be gagee. The land is by the provisions of this 
added to all other obligations. It is further law, as under the former statute, made sub· 
provided that neither the mortgagee nor the ject to the entire tax assessed on its full 
mortgagor shall be at liberty-to pay so much value. The mortgagor or mortgagee can 
of the tax as is assessed against the other either prevent a sale by payment of the tax. 
until the warrant has been in the hands of (4) It is next claimed that the provision 
the collector thirty days, "-thus affording that the mortgagor may pay the tax assessed 
the party assessed the opportunity to himself against the mortgage interest in case of the 
pay the tax in the first lDstance. mortgagee's default, l;illd deduct the same 

(1) The first criticism passed upon these from the amount owing on the mortgage, 
provisions is that the law requires the mort· impairs tlte obligation of contracts_ But in 
gagor to pay the mortgagee's tax; but it my judgment this view is not tenable. The 
should not be overlooked that the statute contract between the mortgagor and mortga
contemplates an assessment of the entire in- gee remains the same. The mortgagee may 
terest in the land, both that of the mortg9.gor and should pay the tax, and if he fa-ils to do 
and mortgagee, by separate assessmeIlts, it is so the state appropriates so much of the fund 
tlrue, but still an assessment of the entire which the mortgage represents-so much of 
nterest. It cannot be doubted that it is the mortgagee's estate in the land-as is bec

entirely competent for the Legislature to essary to pay the tax. It is true the state 
cause this entire val ue to be assessed to the interposes b€'tween the mortgagee and the 
~ortgagor. This has been the law of i\Iich- mortgagor, and excuses the latter from mak. 
19an for many years. This Act, then, is ing a payment to the former which, by the 
in relief of the mortgagor, and it cannot be terms of his contract, he would otherwIse be 
held to be invalid because it relieves him bound to make; but this is not because of any 
only on condition that the owner of the mort- interference with contract relations, or by vir. 
gage interest shall within 8. stated time pay tue of any abrogation of the contract rights 
the tax. of the mortgagee. It is because the state has 

(2) It i.s said that the, mortgagor would attached or seized so much of the mortgage 
have no nght under the law to appear before debt before it has .reached the mortgagee. 
the board. of review to ask for a correction The cases are numerous in whicb a law pro· Il the assessments of the mortgage interest. viding that agents of a. corporation might 

ut I do not so read the statute. Section withhold from the party entitled to the same 
20 provides that "at the request of anv per- so much of declared dividends as shall be 
SOn Whose property is assessed, . J. • neces5.;l,ry to satisfy taxes imposed by the 
and on sufficient cause shown,. the board sha11 state has been upheld. Cooley, Taxn_ 299, 
~rect its assessment as to such property." and cases cited, These cases are entirely 
i e OWner of the fee can under this provis- analogous. The case of P.oberts-on v. Land 
on be heard as to the amount of both the Comr., 44 Mich, 274. does not conflict with 

Inortgage interest and his own; for the assess- tbese views. What was held in that case, in 
Dlent of the mortgage interest is to be de- effect, was that authorizing the ODe party to 
ducted from his own, and if the mOA"tgage the contract to refuse performance until 
16 L. R. A. • S 
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evidence should be produced of the payment 
of the tax was in the nature of a penalty, 
and not a means of collecting the tax di· 
rectly. But the court says: "It must no 
doubt be admitted that the state may provide 
modes for collecting its revenues that will 
seem barsh, unre.3sonable, and arbitrary. 
Some such are to be found in the laws of 
Concrress, as well as in the legislation of the 
stat~s. The judiciary would not venture 
to indicate limits to tbe power of the sov
ereign in this regard, so long as its laws 
were general and impartial." 

(5) It is further suggested that aR. in cer
tain cases, a portion of the principal debt 
secured by the mortgage is appropriated, it 
interferes with the contract obligation of the 
mort(J"agor to pay interest upon this sum, 
and to that extent, at least, is an impair
Dlent of the contract. But it is equally true 
that if the money Was paid by the mortgagee 
in band, or was seized by the tax collector. 
he could not tbereafter receive interest on 
the fund. This would be no hardship. If 
he refuses to pay the tax, the state appro· 
priates so much of the fund within its con
trol to that purpose. It no more interferes 
with his contract relation with the mort
gagor than would the seizure of personal 
prOptrty in the hands of a bai1ee by a tax· 
ing officer interfere with the contract exist· 
ing between the bailor and the bailee. Tn 
Such cases, doubtless, the bailee would be 
relieved from' his agreement to return the 
property, just as under this law the mortga· 
gor is tf~liev-ed from the payment of so much 
of his debt as is thns appropriated by the 
state. 

(6) It is strenuously insisted that the pro· 
vision which makes the mortgagor liable for 
the tax assessed against the mortgagee is nn
constitutional; and it is said that it is not 
within the constitutional power of tbe Le,e:is
lature to compel one man to pay another 
man's debt,-a proposition safe enough in 
itself, but Dot conclusive 8S to the right to 
provide that the mortgagor or occupant of 
lands shall be liable for thc tax ou such 
hn~s. It is not necessary to go to the length 
to which the majorit.y of the court went in 
Sears v. Cottrell, 5 ::\lich. 251, in order to 
sustain this provision. The relation of the 
owner of the fee to the property is such that 
the right to 8Rsess the whole property to him 
is undoubted, and to my mind it would be an 
unsound doctrine, resting upon shadow rather 
than substance, which would deny the pOwer 
cf the Legislature to relieve him condition_ 
ally on the pretense that by so doing his con
stitutional rights are being infrin~ed. 

(7) It is, again. urged that the law is un
constitutional, in so far as it attempts to tax 
mortgages owned by nonresidents, for the 
reason that the mortgage is personal prop
ertyand a mere security for a debt, and is of 
that character of personal property which 
must be held to attach to the person. and to 
ba,e no other s'lt!U for any purpose; and the 
case of State Taz on Foreign-Held Bonds, 82 
U. S. 15 Wall. 300. 21 L. ed. 179. is cited in 
EUpport of this contention. It is further said 
in support of that Position that in )lichignn 
a mortgage is a mere incidf'nt to the debt, and 
16 L. II. A. 
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conveys no title to the land. Caruthers v. 
Humphrey, 12 l\Iich. 270; Ladue v. Detroit 
&: M. R. Co. 13 Mich. 380; Wagar v. Stone, 
36 )1ich. 364. And it is urged that as this 
is so the taxation of such mortgage interest 
amounts to a taxation of the debt, and brings 
the case within the Case of State Tax on 
Foreign-Held Bonds. But, while it is true 
that the mortgage is a. mere security for the 
debt, yet it conveys a qualified property in 
the land. While it is not an estate which 
entitles the mortgagee to possession before 
foreclosure. it is nevertheless an estate or in
terest in lands which is protected by our re!ris~ 
tration laws as fully as any other title or-in
terest. It is held that the mortgage interest so 
far partakes of the character of real property 
as to require administration in the state of its 
location, and that neither a foreign adminis
trator nor his assignee can maintain an action 
to foreclose a mort.gage in the state where 
the mortgaged property is situate. (}utter v. 
Darenpm-t, 1 Pick. 81, 11 Am. Dec. 149; ])£a~ 
v. Ga'ry, 14 S. C. 573, 37 Am. Rep. 737; 
and the opinion of Cooley. J. t in ReynOlds v. 
McMullen, 55 ~Iie1t. 568. It has also been 
held that the Legislature may select as the 
RitUS of the taxation of mortgages either the 
political division where the owner resides, 
or'that in which the mortgaged premises are 
situated. State v. Runyon, 41 N. J. L. 105; 
Mumford v. Sewall, 11 Or. 70. See also 
Firemen's F. Ins. 00. v. (}om. 137 )Ia8s. 81; 
Proridence &v. Inst. v. Boston, 101 )1ass. 
575. 'The Case of State Tax on Foreign. Held 
Bo-ndIj is apparently in conflict with these 
cases. The doctrine of that case was an
nounced by _a bare majority of the court, and 
ought not to be treated as binding authority, 
except as to the precise questions before the 
court. The law which the court had under 
consideration provided "that the president, 
t.reasurer, or cashier of every company, except 
bank or savings institutions, incorporated 
under the laws of this Commonwealth, doing 
business in this stat,e, which pays interest to 
its bondholders or other creditors, shall be· 
fore the payment of tl1e same retain from said 
bondholders or creditors a tax of frye per cen
tum of the interest upon every dollar paid 
as aforesaid." In the opinion of the major
itv of the court Mr. Justice Fie1d stutes the 
qllestion before the court as follows: .. The 
question presented in this case for ou, deter
mination is whether the e1eventh section of 
the Act of Pennsylvania of ~Iay, 1868, so far 
as it applies to the interest On the bonds of 
the ra.ilroad company made and payable out 
of the state, issued to and held by nonres
idents of the state, citizens of otber states, 
is a valid and constitutional exercise of the 
taxing po'Wer of tht' state, or whether it is 
an interference, under the name of a tax, 
with the obligation of 8 contract bet 'Ween the 
nonresident bondholders and the cotporation. It 
It 'Will be seen that the court was not dealing 
with a statute which in tel"Dl8 imposed flo tal: 
upon a mortgage interest in lands. 'Tllig 
statute was a clear attempt to tax credits 
distinctively as such, and applied alike to 
mortgages secured by bonds, and to those 
which were not so secured. In tbat respect 
it is distinguishable from the statute of 
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)Iichigan, as our statute. in ap its provis-I if the statute be construed so as to admit of 
ions relating to the subject, imposes a. tax taxation of mortgages of saving banks as real 
upon an interest in real estate as such. It property the result is double t:.xation in 
seems to me that the case is not given any many cases, inasmuch as the mortgages rep
added force as authority here by the fact that resent deposits, and the depositors are re
the particular bonds in question were secured quired to pay a tax. I do not think this 
by mortgage, for the -attempt was not to tax amounts to double taxation, in any objection
the mortga!!e interest in lands. but to im- able sense. If the banks hold property sub
pose a t.ax ~ upon the bond itself which the ject to taxation in excess of their actual 
court held to have a situs at the domicil of capital, the case is no harder for them than 
its owner. So in Latrobe v. Baltimore, 19 it is in the case of any individual taxed for 
~Id. 20, it was held -that the Bitus of the the value of property owned by him, though 
mortgage was the domicil of the owner, he may at the time be indebted to the 
and that such owner could not be taxed amount of nearly or quite its full value. In 
where the property covered by it was 10- Cooley on Taxation, (page 160,) it is said: 
cated. But in the opinion it is said: .. We "Now whether there is injustice in the taxa
are not aware that the action of the assembly tion in every instnnce in which it can be 
regulating the imposition and collection of shown that an individual who has been rli
taxes has effected any modification of the rectly taxed his due proportion is also COlli

rules of law, which otherwise must govern pelled indirectly to contribute, is a question 
the determination of this question." So it we have no occasion t-o discuss. It is suffi
will be seen that the question of the power dent for our purposes to show that the decis
of the Legislature to fix the situs for the pur- ions are nearly if not quite unanimous in 
pose of taxation has been determined, and holding that taxation is not invalid because 
that, even though held by nonresidents, of any such unequal results. It cannot be 
they may be given a situs in the place where too distinctively borne in mind that any 
the mortgage property is situated. This the possible system of tax legislation must in
Act in question purports to do, and it should evitabJy produce unequal and unjust rp-sults 
be sust.ained. in individual instances j and, if inequality in 

(8) The question is presented whether the result must defeat the general law, then tax
mortgages held by savings banks and insur- ation becomes impossible. and governments 
ance companies are to be treated as real es- must fall back on arbitrary exactions.)I It 
tate, and deducted from the amount of capital is not within the pl)wp.r of this court. as I 
stock, or whether the tax on mortgages is over understand it, to decla~e that the L(·gisla
and above the tax on capital. The law pro- ture, in enacting a statute, has esceeded its 
vides for the assessment as personal property constitutional authority, except in a cuse 
of "-all shares in banks organized in this 'Where it clearly appears, by a comparison of 
state under any law of this state or of the the terms of the statute with the Constitution 
enited States at their cash value, after de- itself, that some nrovision of the fundamental 
ducting the value of the real estate taxed to law has been violated. I do not assert that 
the banks." As to insurance companies, it is the court may not construe the Constitution 
provided "that in computing taxable prop- as well as the statute. or that we may not 
erty of insurance companies organized under hold that what is by clear implication in
the laws of this state ~he value of the real hibited is beyond legislative power; but 
property on which a company pays taxes in mv opinion this fixes the extreme' limit of 
s~al~ be deducted from its net assets above judicial control over the legislatin depart
hab~1ities, as ascertained at the last report." ment. The pernicious notien that courts 
I thmk the intent is clear to treat mortgages may scrutinize legislation with a view to 
as real estate, and that the interest. in real ascertaining how far it accords with some 
esta!e so taxed to banks and insurance com- uncertain, shadowy spirit of our institu
pames may be deducted from the shart's of tions, when such spirit is not expres<;f'd in 
stock as assessed. See Fi'l'e'RI.en'$]f. Ins. Co. our Constitution, cannot be too early or too 
v. Com., 137 )fass. 80. It is said that the definitely or too absolutely denied. Rt.binso-n 
~mount of mortgages held by savings banks v. The P.ed Jacket, 1 )Iich. 171 j Green v. 
In many cases greatly exceeds the capital Grau8, 1 DougJ. ()Iich.) 351; People v. 
stock. So, if the amount for which such Jfan.aney, 13 Mich. 481; Attlf· Gen. v. Pres
~ortgage is assessed is deducted, there will ton, 56 :Mich. 177, opinion of Cooley, J., in 

e. no tax on their shares, and this state of State Tax Cases, 54 Mich. 446_ ~ 
tbmgs is urged as a refison wby the Legisla- It is suggested that, where lands covered 
ture could not have intended to tax mortga- by mortgage lie in two or more taxing dis
ges held by these institutions. But, on the tricts, it will be impossible to properly ap
~he.r hand, it must have been known to the portion the tax. I do not consider that there 

glsIature that the exemption of the mort- will in many cases be such difficulty. The 
gages he}d by such corporations from the mortgage being treated as an interest in 
~urdens l~p~ed upon like securities in the lands. ·the proportion which is properly tax
bands of tn~lviduals would give to such able in each district will be that proportion 

.'I.nk a .practIcal monopoly of the business which the lanu lving in such district bears 
of !oa~lDg money on mortgages in this state. to the whole; an-d. when the taxing officer 
lh1s. IS a result so manifestly unjust as can inform himself as to these 't""alues, there 
t at It w~mld not be inferr.cd unless such a is no reason why he cannot properJy make 
bon~tl1lctlO.n of the statute IS made necessary the 8ssessment_ There may be instances 
y Its plam provisions. This, I think, is where this win not be possibl e, but it is a 

llot the case here. It is also contended that difficulty which will not often occur. There 
16 T... R. A. 
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must be, are, and always will be, difficul
ties in the way of taxing all the property 
that ought to bear the burdens of taxation; 
but this cannot obstruct taxation altogether, 
or even taxation upon any species of prop
erty. And this defect, where it exists, is 
not beyond remedy by· subsequent legisla
tion; and the difficulties under the present 
law will be found insurmountable only in 
a few extreme cases. In my opinion, such 
8. defect ought not to invalidate the whole 
scheme involved in the provisions relating to 
taxing mortgages. ..AUy-Gen. v. Detroit, 29 
)Iich. 108; llob1'son v. Mz"ner, 68 :Mich. 549, 
13 'Yest. Rep_ 471. 

(9) The question has been suggested as to 
whether the statute is to be so construed as 
to relieve mortgagors from the obligation of 
paying the tax in cases where there were 
agreements on their part to do so, in force 
at the time when the law took effect; and 
also as to whether it is compete-nt for the 
mortgagor to engage to pay the taxes which 
may be assessed against the mortgagee's in· 
terest in the lands, in addition to paying 
the fuU legal rate of interest allowed by 
statute. The first question would of neces
sity depend upon the terms of the contract, 
but it is clear, both on reason and authority, 
that if the engagement of the mortgagor is 
sufficiently broad to cover any assessment 
which may be made on all interest in the 
land mortgaged, his undertaking is in no 
way interfered with or abridged by the 
present statute. Hammond v. Lnell, 136 
)lass. IS.''). Nor is there any obstacle, either 
in Act 200 or in the Usury Law, (Act No. 
156,) to an agreement by the mortgagor to 
pay all taxes which may in the future be 
assessed against all interest in real property 
owned by such mortgagor, includin~ the in· 
terest granted to the mortgagee. .ouch an 
agreement does not amount to a reservation 
of interest, but is in the nature of an agree· 
ment to preserve the estate which constitutes 
tht' security. and is no more unlawful than 
an agreement to keep the property insured 
with a similar purpose. See Banks v. Mil. 
Clellan, 24 )Id. 62. That it was not the pur· 
pcse of the Legislature to limit the power 
of parties to contract as tbe.v may choose in 
this regard is made clear by the fact that a 
cJause of the tax law, as orginally drafted, 
prohihi.ting such contracts, was struck out 
by amendment before its final passage. 

I think the mandamus should issue as 
prayed. commanding the board of assessors 
(1) to assess the value of any land contract 
to the owner of such security as real estate; 
(2) to assess as real estate, to the owner there· 
of, the value of any real·estate mortgage 
executed either before or. after the law of 
1891 took effect, and whether held by res· 
idents or nonresidents of this state; (3) to 
asSESS to savings banks or insurance com· 
panies, as real estate, the value of any real· 
estate mortgages owned by such banks or 
insurance companies, and to deduct the 
value of all real·estate mortgages owned by 
any savings banks or insurance companies 
from the value of the capital stock of such 
banks as determined for assessment purposes. 
16 L. R. A. 

Morse, Ch. J., and McGrath. J.. con
curred with Montgomery. J. 

m'orse~ (]h. J.: 
There is no better settled rule of law in 

this state than that, in the investigation of 
a question whether a law has been properly 
and constitutionally passed by the Legisla. 
ture, everv presumption and intendment are 
strongly fn favor of its due enactment; and 
if the journals are resorted to, the law can 
only fail where it condusively appears from 
such journals that constitutional methods 
were lucking in its passage. 

[n the law before us, we have: First. 
The law published in the Public Acts which 
are made presumptive proof that the laws 
therein contained were duly enacted, and 
which are received as such without further 
evidence of their authenticity thaD they beur 
upon their face. &cond. We find lD the 
office of the secretary of state, where it 
is provided it shall be kept, the duly en
rolled and engrossed manuscript Act, signed 
by the speaker of tbe HolL..~, the president 
of the Senate, and the governor. This en· 
grossed Act agrees entirely with the pub· 
lished law. Here we 11&Ve, again, another 
strodg presumption in support of the ptGper 
passage of the Act, which we thus find en· 
rolled and certified by the proper officers. 
Third. 'Ve now go to the journals of both 
Houses, publisbed by authority of law and 
certified to be correct by the proper officers, 
and the only journals that the Constitution 
or laws prescribe sbaH be kept and pre· 
served as journals of the Legislature, and find 
nothing in such official journals militating 
a~ainst the proper and constitutional passage 
ot the Act in question. These journals are 
also presumed to be correct, and it is doubt· 
ful if they could be overthrown by parol 
proof. Fou·rth. This bill Was read section 
by section, at length, just before its passage. 
It is to be presumed that the LegiSlature 
knew what was being voted upon. P'£flh. 
It was reported to the House as correctly en· 
rolled and engrossed, and the presumption 
is that it was. Sixth. Fortunately, altllOugh 
not required by law to be preserved, the 
original bill itself, as passed, with its eras· 
ures, amendIl!ents, and riders is found in the 
office of the secretary of state, and upon ex· 
amination is found to be identically the 
same as the published law. This bill could 
not be resorted to in order, by its discrepan
cies, if any there were, to defeat t.he law, 
yet it establishes the fact that there is no 
difference between the law as published ann 
the Act as passed. I refer to it simply to 
show how easily, by reasoning from false 
premises and using all presumptions against 
the validity of the Act. it is apparently can· 
clusively shown tllst Ii falsehood is the truth. 
For instance, in this case, assuming that the 
so·called .. supplement!> presented to us upon 
the last argument is a part of the journal, 
and further assuming that the bill was cor
rectly printed therein as of the condition it 
was III when the motion to print the supple
ment was carried, and then, again, assuming 
that this bill as printed in such supplement 
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was the bill thereafter acted upon, amended, make them a part of the journals. This. 
and passed by the two Houses, it is made to natural and legal presumption accords with. 
conclusively appear that the law as pub~ the fact as to legislative practice, as shown. 
lisbed is not the .Act passed by the Legisla- above; and any presumption to the contrary
ture, hut a radically different ODe; having, is not only a forced and illegal ODt', but cou
as shown by the opinion of .Mr. Justice :Me- truy to the truth, as shown by the custom' 

'Grath, thirteen sections not found in the of the T .. egislature since the Constitution of" 
supplement, nor put there by subsequent 1850. No such thing as 8. snpplement to the-. 
amendment. and the supplement having j'ournal has ever yet found its way into the
eight sections not found in the law, nor e~islative journals, and probably never
eliminated from said supplement by amend- wIll, unless inserted by this court. To en
ment. Yet the bill in the secretary's office, force the argument against the law, this 
the one handled and preserved by the cl~rk legal and natural presumption is disre
a! the Honse, and to which all amendments ~ed, and the custom of the Legislature 
were attached in its progress, is the identical Ignored, in order to declare this supplement 
law as published; and the only suspicion a part of the journal; and the clerk of the 
r€sting upon it is that one clause erased House is also prestlmed to have disregarded 
therein has written upon its margin the his duty, and committed a fraud or grave 
words, "'Richardson says 'this is stricken." mistake, in leaving it out of the corrected 
When this writing was done does not ap- and printed journals. Other presumptions 
penr, but the presumption must be that it are also necessary, to :wit, that the supple
Was done before the passage of the Act. ment presented to us IS the supplement or. 
The trcuble with the argument against the dered printed June 29, with the further pre
constitutionality of the passage of this Act' sumption tha.t it was laid upon. the deSKS of 
is that it abounds in presumptions against the members of the House the next morning, 
the regularity of the proceedings, when the and with still another presumption, that it 
law holds that all presumptions must be was correctly printed. Every step taken in 
strongly the other way. Without these false the argument must necessarily be based upon 
presumptions, there is no standing for an presumptions which are unlawful under our 
argument against the validity of the passage previous holdings. There is no law provid
of this law. ing that the secretary of state shall file or 

1. This supplement has no place in the ke~p copies of the daily journals, as they 
journals except by false presumptions. It are published from day to day, in his office, 
Was not made a part of the journals by those and nOlle are kept there. The law provides 
authorized to publish and certify: to their cor- only for printed and bound volumes to be 
rectness. It must be presumed that the jour- preserved. How. Stat. § 15. The supple
uals Were corrected and approved, as certified ment presented to us was found in the tiles 
by the clerk ofthe House and secretary of the of legislative journals kept by one Frank A. 
Senate, before the LegiSlature adjourned, Rnd Potter, chief clerk in the office of the sec
the certificates attached to the same on the last retary of state. It also. appears that no files 
day of the session, as shown by such certifi- of the legislative journals ha~e heretofore 
cates. People v. Burch, 84 :Mich. 408. This been kept in said office for all these years. . 
8?-pplement is not tha only one ordered pub- and that there are no :files there at the pres
hahed by the House. There were two others, ent time. except such as are the personal 
toN' wit: Senate Substitute Bill No. 64. (:file property of clerks in the office. It is also 

0',464,) the General Election Law. "On shown by a resoluticn of the Legislature 
m~t1on of .Mr. Diekema the bill was c.rdered that copies of the daily journal were mailed 
P1nnted as a supplement toto·day's journal." and distributed to the people entitled to 
I<?use Jour. 2143. And House Bill No. 583, them, outside of the LegiSlature, directly 
tFile N? 269,) charter of the City of Detroit. from the state printer, and that such copies 

T] he bIll was then ordered printed as a sup- were never before either House of the ugis
P ~ment to the Journal, referred to the corn- Iature. This supplement found in Pot
Inlttee of the whole, and placed on the gen- ter's file had no place even in that file 
eral order." House Jour. 2031. Neither of with the journal of the 29th, but was found 
these supplements is found in the published at the end of the legislative daily journals 
volumes of the house journals. This effect- with other supplements and miscellaneous 
ua11y disposes of the claim that the supple- documents. If this supplement can be used 
n;tent of July 29 was left out of the pub- here, then any other purported supplement, 
hshed journals for fraudulent purposes, and or any paper purporting on its face to be a 
~!so establishes the fact that, under legisla· portion or a part of the printed daily jour
!vde practice, these supplements are not can· nals of the ugislature, can be brought into 

fJ1 ered as parts of the journal, but that they court at any time to dispute and impeach 
are ~he mere printing of bills for the con- the authenticity of the official journals pub
vemence of the members, and can be no lished and bound by the state printer by au
Inore used to stultify or contradict the jour- thority ·of the Legislature. and certified to 
b~f]s than can any other printed cnpy of a be correct by the clerk of the House and the 

1 laid upon the desks of members and secretary of the Senate. It will not be nec-Thed by them for reference during the session. essary. under the reasoning of the argument 
t. e ~atural as well as the legal presump· in favor of this supplement, to inquire 
Ion IS that these supplements were printed, where the paper came from. It will be con
~ other bil1s are printed, for the con~en- clusively presumed that it is an exact copy 
~nce and use of the members, and that it of those that it win also be presumed were 

as not the intention of the Legislature to laid upon the desks of the members of the 
16 L. R. A. 
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Legislature; and whether picked Up in the 
street, or found in the files preserved by 
some one, by whom it was received in the 
mails, it will, hy presumptions never before 
indulged in in favor of any document, and 
without proof, because no proof can be re
ceived, stand in the courts as the journal of 
the Legislature for the day or days it pur· 
ports to cover, and, if it conflicts with the 
published journals the latter must fall. It 
is to be hoped that no such dangerous pre
cedent as this will ever be established by 
this court. As for myself, from the begin· 
ning. I have re,g-arded this s]lpplement-as 
the Legislature evidently regarded it-as no 
part of the journals; and a patient and la
borious investigation of the journals in con· 
nection with it, and treating it as a part of 
such journals, has. as conclusively shown 
by the opinions of my Brothers ~IcGrath 
and Montgomery, proven that the Legisla· 
ture, in their action upon the bill befure 
them, paid DO attention to it, and utterly 
disregarded ·it. To now make it a part of 
the journal, and to impeach and destroy leg. 
islative action by virtue of it, would be a 
usurpation by this court of power which 
belongs to the Legislature, under our Con
stitutfon, and would be a declaration of law 
Which, in this case, would eyidentlv lead to 
a :false determination, and a denial of the 
truth as to the action of the Legislature in 
the passage of the law before U3. This 
case is not at all like the case of RtJde 
V. Pitelps, 80 Mich. 598. In that case the 
bill under consideration was found printed 
in the body of the journal as it mme from 
the Senate. .. The bill as amended was or
dered printed at length in the journal." 
"The bill is as follows_ n (Then follows 
the bill in full.) See House Jour. 1889, p. 
1 ji)2_ Every subsequent alteration of the 
bill as printed appears upon the journals; 
and it was never read again in the House, 
and it was finally passed by a concurrence 
in the report of the conference committee 
of the two Houses. No presumptions were 
indulged in in that case, because everything 
appeared plainly and conclusively in the 
official journals, and there was no possible 
escape from the fact that the bill, as signed 
by t.he governor, never passed either House 
of the Ledslature. 

As to the law itself, I think it valid, as 
shown by the opinion of Mr. JU8ti~ :Mont
~omery, in which I concur. Tbe writ must 
15,."'Ue as prayed. 

print, the supplement print has DO more 
weight than any other print ordered by the 
House, whether printed iD-- the journal or 
elsewhere, for the convenience of the House. 
The bill was originally ordered printed for 
the use of the committee. Bouse Jour. 1247. 
The committee reported a substitute on June 
19th, which was also printed for the use of 
the House. Id. 2050, This print was known 
as "Substituted for House Bill No. 178, 
(File No. 340.)" On June 29th after it was 
again reported, it ~was ordered printed in a 
supplement to the journal. ' Hence, we have 
three distinct prints of the pending bill, two 
of which were presumably in the usual form 
of printed bills, with numbered lines and 
wide spaces between the lines, and the other 
printed in double columns on daily journal 
size paper, without numbering of lines, and 
with ordinary spacing. On June 29, }Ir. 
Doremus moved that the bill be laid on the 
table, and ordered printed as 8 supplement 
in to-day's journal. Prior to this time the 
several prints of the bill had been considered 
in committee, reported with amendments, and 
bad been considered in committee of the 
whole. In the supplement tbe print was en· 
titled, "Substitute for Senate Bill No. 178." 
On"June 30, Mr. Doremus moved that house 
substitute iorSenate Bill No. 178, entitled, 
etc.; be taken from the table, and on motion 
by same party said bill was again laid upon 
the table. It is significant that in this in· 
stance Mr. Doremus, who had charge of this 
legislation, referred to this print as "house 
substitute for Senate Bill No. 178," and that 
in no other instance is there any evidence 
upon the journal that this print was again 
before the House. It is significant, too, that 
at this time this bill was read a third time, 
and that subsequently, on July 1, the bill 
then taken up and passed was also read "a 
third time. " 

On July 1, on motion of Mr. Doremus, 
House Substitute Bill No. 17S, (file No. 340,) 
was taken from the table and put upon its 
passage. A large number of amendments 
were offered by :Messrs. Doremus, Da.foe, 
Connor, and Richardson: (1) To strike out 
of line 9 of section 11 the words" to hire." 
Line 9 of section 11 of the supplement print 
is as follows: .. Procuring any such property 
to be manufactured upon contract shall be." 
(2) By adding to, section 11, line 33, after 
the word "assessment, 17 the words, etc. Line 
33 of section 11 reads thus: .... Any shed shall 
not be deemed in transit, but shall be assessed 
to the." (3) To insert in line 12 of section 

McGrath. J.: 15, after the word "properly," the words, 
1 t;UllCur III the views expressed by Mr. etc. Line 12 of section 15 reads as tallows: 

Justice ~Iontgomery as to the constitutionality "The quantity of land comprised in any 
of the Act in question .. -Hespecting the en- town, city, or village." (4) To insert in 
actment of the law, I do not retrard it as line 1 of secti.on 33, after the word" time, n 
important whether the supplement referred the words. etc., and to insert in line 10 of 
to is or is not to be tn'ated as a part of the section 33, after the word "necessary," the 
house journal. If regarded as a part of the words, etc. There is no such word as "time" 
journal, in the absence of anything upon the in the first ten lines of section 33, and no 
face of the journal pointing away from that such word as "necessary" in the tenth line. 
print of the bill, the presumption would be (5) To strike out of line 40 of section 3-1 
that it was the print acted upon; but if it I the word" assessment, " and insert, etc. Line 
affirmatively appears from t.he journal that 40 of section 3t reads: .. Collected as here
the act~on of the Hou;'ie was not aimed at inafter provided, and shan give his rece!pt 
that prtnt, but was dIrected to some other therefor. The. n (6) To strike out of hne 
16 L. R. A. 
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5 of section 38 the word" a;" but line 5 nor does it show that a single amendment 
of section 38 contains no such word. (7) To was directed to or aimed at it but the journal 
strike out of lines 8 and 9 of section 38 cer- conclusively shows that some one of the other 
tain words; but the words do not occur in prints was before the House; and, this fact 
lines 8 and 9, and do occur in lines 9 and 10. appearing, it must be presumed, I submit, 
(8) To insert in line 18, § 40, after the that it was such other print that was finally 
word "lien," certain words; but the won! read the third time, put upon its passage and 
C lien" does not occur in line 18, but does passed. It cannot be presumed that four 
occur in line 20. (9) To insert in line 7 of different members of the House, each offering 
section 48, after the words" and the;" but no 'I.mendments, had before them this supple
such words are contained in line 7. (10) To mental print, when every amendment that 
insert in line 10, after the words "state was offered refers to some other print of the 
and;" but line 10 has no such words. (11) bill. The supplement print contained no 
'To strike out all of section 48 between the numbered lines. The numbered lines ap
words" each year" in line 15 ; but line 15 con· peared only in the other prints of the bill. 
tains no such words. (12) To insert in line which existed befpre the print was ordered 
17 of section 55, after the words "sold for in the supplement to the journal. If either 
the," etc.; but line 17 or-section 55 contains of the four members offering amendments 
no such words. (13) To strike out of line 21 had before him a copy of the bill which was 
of section 60 the words "auditor general," being considered by the House, in which the 
and insert, etc.; but the words ""auditor lines were numbered, he must have had a 
general" do not occur in line 21 of section copy previously made. If the clerk had a 
60. (14) To strike out of section 71, com- copy in which the lines were numbered, he 
mencing with the -word" shall," in line 5, too must have had a copy of some other print. 
etc. ; but the part stricken out commenced in If the members had a copy in which the lines 
line 6. (15) To strike out lines 9 to 23, in-I were numbered, they too must have had a 
c1usive, of section 71; but the part actually copy of some previous print. It must be rec
'Stricken out includes 14 other lines which ollected that each of the other prints, haVing 
appear in the supplement. The journal numbered lines and wide spaces between the 
s!rikes out fifteen line~, whereas thirty-nine lines, were, when printed, distributed to the 
lines, as they appear in the supplement, members, and each member of tlie House had 
were actually stricken out. _ before him a file of the bills which had been 
. It does not appear that the bill was -;::on- ordered printed by the House. It will not 

sldered in committee or in committee of the do to say that this supplement print received 
whole after it was ordered printed in the certain amendmer:.ts which appear upon the 
supplement. The California mortgage tax journal; for none of the sixteen amendments 
system, and the county svstem for the collec- above referred to are directed to or aimed at. 
tion of delinquent taies: refer to provisions the said print, and none of the other amend
which at the time were already incorporated I ments offered necessarily refer to said printed 
in the bill, as indicated by the resolutions copy. There is not .a' figure, line, or sen~ 
themselves. House Jour. 2167, 2168. The I_tence -in the journal of July 1 that neces
supplement print, however, contains sections sarily refers to the print contained in the 
43, 44, 64, 65, 66, 67, 68, and 69, which do journal supplement. On the other hand the 
not appear in the law as published, and 1 sixteen motions to amend, enumerated above. 
sections 20, 21, 51, 63, 67. 74, 75, 76a, 78, refer to some other print which was then be-
79, 8Ia, Slb, and 82, contained in the law do fore the House, in the hands of the "members 
not appear in the supplemental print; and I offering amendments, before the clerk, and 
nowhere does the journal after the print was understood by the members of the House 
Ordered in the supplement to the journal on generally. The House had the undOUbted 
J.une 29th refer to any amendment striking out I right to disregard this print in the supple. 
eIther of the sectious 43 to 69 above named ment. So far as we know it may have been 
~r to the incorporation, of sections 20 to 82 incorrectly printed. Some other copy than 
Inclusive above named either by number or that intended may have been printed. The 
matter; nor does the journal after the sup- House had a clear right to discard this print 
pIe.mental print was ordered contain !Lny for any reason, and to take up either of the 
IntImation that the bill was referred to or other prints. They had heen presented, re
repo:ted by any committee or that it was ferred to the committee, reported with amend
~onSldere-d in committee of the whole. The ments, and considered in committee' of the 
Journ.ul does show, how'ever, that at the same whole. No house rule or parliamentary 
mornmg session at which the amendments precedent can be invoked to defeat le,lrisIa
referred to were adopted the bill was read tion, Every amendment offered can be found 
the third time as amended, and passed, in the Act as passed in its proper place, with 
(House Jour. 2203;) that it went to the Sen- the proper context. Sixteen of the amend
ate, llnd was there passed with amendments, ments offered cannot be associated with the 
and th~ amendments were afterwards con- supplemental print without doing violence 
curred III by the House, (Id. 2242, 2243;) and to the express language of the journal. If 
that afterwards the committee on engrossment the validity of the Act passed is to be tested 
a;:trl enrol1ment reported as correctly enrolled., by this print, then the law is defective, not 
~~ned, and presented to the !f0vernor, House simply because it does not contain the clause 

Ll No. 178, (DIe No. 340) bemg an Act, etc. relating to agreements for the payment of 
~a.~use Jour. 2284.) The journal nowhere the ta-,: by mortgagors, but for the additional 
nnmates that this print of the bill was be- reason that sections 43, 44, 64, 65, 66, 67, 68, 

fore the House for amendment or adoption and 69 of the supplemental print are not con-
16 L. R. A. 
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tained in the law, and sections 20, 21, 51. 
63, 67, 74, 75, 76a, 78, 79, 81a, Slb, and 82 
aye contained in the law, and are not COD
tained in the supplement. If a portion of 
section 17 was surreptitiously stricken out, 
then why have not the sections above" named. 
from 43 to 69, inclusive, been surreptitiously 
eliminated, and why have not the other sec· 
tiona, 20 to 82, inclusi ve, been surreptitiously 
interpolated'l It must be clear to every one 
who examines the matter c-arefully that the 
House had before it some copy of the bill, 
other than the bill printed in the supple
ment,-some copy that had been amended by 
the substitution of the sections appearing in 
the law, which do not appear in the supple
ment print, and by striking out, if ever in, 
the sections which appear in the supplement 
print and do not appear in the Jaw,-some 
copy in which section 17 had been amended. 
Thus is explained every word in the Act, 
and every word in the journal which records 
the action of the House. It being clear that 
some copy of the bill other than the supple
ment print was before the House when the 
amendments were offered, the nat.ural pre
sumption is that the House kept that copy in 
sight, and that this is the same copy that was 
read a third time and passed. The committee 
on engrossment and enrollment report the bill 
.. as correctly engrossed and enrolled, and 
presented to the governor, " and the governor 
approves the bill so engrossed and. enrolled. 
The passage of the Act intervened between 
amendments and enrollment. The same the
ory, and the only theory that explains the 
journal entries when the bill was before the 
House for amendment, accounts for the bill as 
passed and enrolled. Any other theory ren-

. ders senseless and nugatory sixteen amend
xnents which appear upon the face of the 
journal, emasculates both supplemental print 
and Act, and makes a dupe of the governor, 
dolts of the members of the Legislature, and 
knaves of the members of the committee on 
engrossment and -enrollment, and the clerk 
of the House. 

Gra.nt, J.. dissenting: 
This is an application for the writ of man

damus to compel the respondents, who are 
the assessors of the city of Detroit, whose 
duty it is to assess at its true cash value all 
the real and personal property in the city. 
and to make out the assessment rolls, to com
ply with the provisions of Act No. 200 of 
the Public Acts of 1891. which require them 
-first, to assess the value of any land contract 
to the owner of such security as real estate; 
Itwnd, to assess as retl.l estate, to the owner 
thereof, the value of any real estate mortgage 
execut~d before the tax law of 1891 went into 
effect; third, to assess to an.V savings bank 
or insurance company as real estate, the 
value of any real· estate mortgage owned by 
such bank or insurance company. executed 
since said tax law took effect; f()Urth, to as
sess the value of any real·estate mortgage 
executed since said tax law took effect to 
the owner thereof, as real-estate; fiftl!-, to as· 
sess the value of any real estate mortgage 
executed since said tax law took effect, and 
owned by a nonresident of this state, to such 
16L.RA 

nonresident owner, as real estate; tdxth, to 
deduct the value of any real-estate mortgage 
owned by any savings bank or insurance com~ 
pany from the value of the capital stock of 
such bank or insurance company. as deter
mined for assessment purposes by the statute 
in such case made and provided. The re
spondents answered. alleging various reasons> 
against the constitutionality of the Act. 

The first question for determination is 
whether the Act approved by the governor 
and deposited with thl} secretary of state is 
the Act which 'Passed the Legislature. Courts 
will not go behind the legislative journal 
for any evidence touching the validity of an 
Act of the Legislature. We must be able to 
determine from an inspection of the jour
nal that the Act as signed diu not pass, in 
order to declare it void. The history of 
this Act, as found in the journal, is as fol~ 
lows: 

Early in the session 8 joint special com· 
mittee of the Senate and House was ap~ 
pointed, to which were referred the recom
mendations of the. retiring and incoming 
governors on taxation, wit.h instructions to 
prepare and report a general tax bill. Three 
general tax bills were introduced,-two in 
the BJllse and one in the Senate,-and re~ 
ferred to this committee. The house bills 
were nnmbered 178 and 984-, and the senate 
bill, 825. April 17 this committee reported 
a substitute for House Bill No. 1.8, which 
was concurred in, ordered printed, _ and 
referred to the committee on judiciary. 
House Jour. 1246. June 19, the judiciary 
committee reported to the House Bill No. 
178, (file No. 340,) entitled· A Bill to Pro
vide for the Assessment of Property, and 
the Levy of Taxes thereon, and for the 
Col1ection of Taxes heretofore and here
after Levied, and to Repeal Act No. 195 of 
the Session Laws of 1889, and all Other 
Acts or Parts of Acts in Any Wise Con· 
travening Any of the PrOVIsions of the 
Same;" reported a substitute therefor; rec~ 
ommended the SUbstitute be concurred in 
and passed. This report was accept-ed, the 
committee discharged, "'and the- substitute or
dered printed, and made the special order for 
the next Tuesday. House Jour. 2050. June 
23, which was the following Tuesday, ap
pears another report from this same commit
tee. and in precisely the same language, upon 
the same bill, which'report was accepted 
and the committee di.scharged. The bill 
was then made the special order for June 
24. Id. 2066. June 24 appears another re~ 
port from the same committee upon the same 
bill, and in precisely the same language. 
Again the r~port was accepted and the com
mittee diSCharged. A vote was taken. and 
the House did not concur in the substitute. 
The original bill was then referred to t.he 
committee of the whole, and placed OD the 
general order. Id. 2082, 2083. The bill 
was considered in committee of the whole 
June 27, which reporteu that they had had 
under consideration .. substitute for House 
BiH No. 178, (file No. MO,) entitled' A 
Bill, ,,, etc., (giving the same title as above;) 
tbat they had not gonE:' through therewith, 
and asked leave to sit again, which waf 
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granted. rd. 2156. The same bill was' passed and sent to the Senate and on the same 
further considered in committee of the whole day the Senate returned the bill to the IIouse, 
on the same day. and the committee asked reporting that it had passed the bill with 
leave to sit again. ld. 2157. The same bill Some amer:..dments. These amendments were 
was again considered in committee of the concurred in by the House, appear upon the 
whole June 29, but its consideration was journal, and are in the Act as signed by the 
Jlot completed, and leave was granted to sit governor. July 1, while the bill was being 
<again. ld. 2163. The like proceedings wert~ considered by the House, and just before its: 
repeated the same day upon this same bill. passage, the journal contains the following: 
Id. 2164. At the evening session ofthe same "}fr. Doremus moved to further amend, the 
day the bill was further considered in com- bill as follows: (1) By striking out sections, 
mittee of the whole, when the same was re- 109, 110, 111, 113, and 116; (2) by insert.ing 
ported back to the House with sundry amend- in line 3 of section 114, after the word 'such,' 
ments theret-O, in which the House was asked the word' blank, ' and after the words' form!! 
to concur, and its passage recommended. of' the words 'delinquent tax record, certifi. 
The House concurred in the amendments, cates, deeds, and other necessary papers;' 
and the bill was placed on the order of third (3) by inserting in line 5 of section 115, 
reading. Subsequentlv the vote by which after the word' accrued,' the words' or may 
they concurred in the- amendments was re- hereafter accrue, '-which motion prevailed. 
considered, and a motion was made to con- The question recurring to a passage of the 
cur in all the amendments, except the amend. bill, pending the taking of the vote thereon, 
ments made to section 17 and section 12, ~Ir. Doremus moved that there be a call of 
which motion prevailed. A motion was the House, which motion prevailed." After 
then made to concur in the amendments the roll of- the House was called the pending 
made to secUon 17, which motion prevailed. biIl was laid on the table. Shortly after 
A motion was also made to concur in the this, on the same day, by unanimous consent. 
amendments made to section 12, which mo· the bill was taken from the table and placed 
tion did not prevail. The motion by which upon its immediate passage. Here, again, a 
the House concurred in the amendments to clerical error was committed, by referring 
section 17 was then reconsidered, and pend. to the bill as "house substitute for Senate 
ing the motion to concur in these amendments Bill No. 178 j" but it was also referred to as 
the following motion wa.! made: "That tile No. 340, and the title lZ'iven identical 
the bill be laid on the table, and ordered with the one just before laid-upon the table. 
printed as a supplement in to-day'S journal." There is no doubt that the bill then passed 
This motion prevailed. Two- resolutions was the same as that which had just before 
'Vtere then passed by the House,-one declar. been laid upon the table, Dar does anyone 
ing that it was desirable to incorporate into contend that it is not. It also affirmatively 
the tax laws of this state the California appears that the bill taken from the table 
mortga.pe tax system. as provider! in House was the identical bill which had been laid 
Bill No. 178, (file No. 340;) the other de- upon the table, ordered printed. and printed 
cluing that it was desirable to incorporate in the journal. The record last above stated 
the county syl<tem for the collection of de- is taken from the daily journal of the House, 
linquent taxes, as provided for in the same as it was issued and published at the time, 
bill. House Jour. 2164-2168. The bill was and sent to the various state, county, and 
printed in the journal as directed, under the township officials as containing the records 
heading: "Supplement to House Journal. and proceedings of the Honse. See page 1432 
File No. 340. House of Representatives. of the Daily Journal. The bound volume, 
Substitute for Senate Bill No. 178. (Intro- No.8, of the journal, is now proouced, with 
dnced by Mr. Doremus.) Ordered printed the certi:ficate of the clerk of the House of 
for the use of the' committee on judiciary. Representatives attached thereto, certifying 
LanSing, June 29, 1891." It is conceded that it is & correct journsl of the proceedings 
that the expression, "Substitute for Senate of the House of Representati ve3 for 189l. 
Bill 178," should read: "Substitute for There now appears at page 2201 of this bound 
Rouse Bill No. 178." This was a clerical er- journal, after the three amendments above 
ror, and corrects itself. since no tax bin by given, and between the words "which motion 
that Dumber was pending in the Senate. A prevailed" and "the question recurring to 
'statement of this clerical error is made in the passage of the bill," the followi:gg: 
the index to the journal. The bound vol- "_Mr. Doremus stated that certain sections of 
Urnes of the journal are now: produced, and the bill had been stricken out and some 
~his bilI, which the House ordered printed added in the committee'of the whole. which, 
In that day's journal, is omitted therefrom. with the above amendments, would not lea.e 

July 1st it appears from the journal that. the sections in consecutive ordrr; and there· 
"on motion of Mr. Doremus, Bouse Substi. upon !tIro Doremus further moved to amend 
tute Bin No. 178, (file No. 340,) entitled." the bill by directing the engrossing and en· 
etc., "was taken from the table and put rolling committee to renumber the sect.ions 
upon its immediate pass-age." Se~eral of the bill so that they should be numbered, 
amendments were then made to the bill bv as near as may be. by consecutive numbers, 
the House. which appear in the bound vof- which motion prevailed, and the sections of 
umes of the journal on pag-es 2199 to 2201, the bill were thereupon accordingly renum
and on pages 1431 and 1432 of the journal bered." It is apparent that the numbering of 
as issued daily. I do not consider it neces- the sections might have been done by the 
sary to state them here. The bill was then committ-ee on engrossment and enrollment 
18 L.J!. A. 



without any instruction from tlle House, 
and without in BOy manner aifectin)Z the va
lidity of the bill. 

It must nrst be. determined whether the 
bill ordered printed, and actually printed 
in the journal as a supplement, constitutes 
8 part of the journal. If it doe.s, then the 
clerk of the liouse had no authonty to leave 
it out of the bound volume. He possesses no 
power under the Constitution, or under any 
legislative action, to add to or take from the 

j"ournal which the House has made Ilod pub
iShed. lie can only make corrections undet 

the authority and direction of the House. 
After the Legislature has adjourned, the sole 
authority possessed by him is to see t1.at the 
journals, as made, corrected, and approved 
froro day to day, are correctly published and 
bound, and given to the people of the state 
for preservation in a lasting form, as the cor# 
reet and exact proceedings of that body. He 
may possibly have the right to Correct gram~ 
matica! or clerical errors which appear upon 
the face of the journal. To hold that he 
may do more would be not only absurd, but 
it would he monstrOus.. If clothed with that 
power, he might cbange and control legisla. 
tion at hi::. will. His certificate, made a.fter 
the Legislature has adjourned, possesRes nO 
such sau('t\tv. Courts will go behind the 
Acts of the LegiSlature, publisbed by author
ity. to the written Act. as signed by the 
governor and found in the office of the sec
retary of state, to ascertain what the law is. 
For the same reason, they will go behind the 
bound volUmes of the journal, to the r~cord 
matle and approved by the Legislature; to as· 
certain what that journal is. The language 
of this court in Rode v. Phelps, 'infra, speak-

. ing through my Brother )lorse, at tmge- 609, 
80 JIich., applies with equal force to the 
facts of this case, viz.; "If tIle rule pre
vailed here which is adopted in some of the 
states of the Union, that the courts have no 
power to go behind the authentication of a 
law by the presiding officers of the Legisla
ture and the approval of the governor to as
certain whether or not it was legally passed, 
under the requirements of the Constitution, 
we should always be in danger of having 
laws upon our statute-books which, although 
the courts would be obliged to ho1d them 
valid UIider such a rule, were never p~~ed 
by the Legislature, and were reaUy created 
by the carelessness or corruption of some 
member, clerk, or employe of that body, 
or perhaps by the interpolation of a member 
of what is sometimes facetiously called the 
"Third lIouse,' but 'Which is nothing- more 
nor less than an organized and generally un
scrupulous lobby." Courls will take judi
cial notice of the methods of procedure in 
the Legislature. No written- journal is kept 
by the House or Senate. The journal, as 
published and placed upon the desks of the 
members every morning. is the only record 
kept of its proceedings. By resolution of 
tne IIouse, the record of its proceedinO's, 
ca.ll€.d the" Journal," was sent daily to the 
various township, county, and state officials, 
induding the secretary- of state a.nd the 
members of this court. For what purpose, 
Nher than to be received and a.ctC'o.t upon as 
16 r,. RA. 

the official record 'Of its proceedings, and 
the original record thereof? 

Rule 8 of the Bouse rules is as follow3: 
"Upon the announcement by the clerk that 
8. quorum of the Honse is pr-esent, the journal 
of the preceding day shall be read. unless 
otherwise ordered by the Honse, and any mis
take therein corrected." It is provided by 
Rule 11 that "after correcting the journal oi 
the preceding day the order- of busmess shall 
be as follows, 7J etc. In practice, under these 
rules, the record of each day's proceedings, 
as it appears in this journal, which is in 
the hands of every member, stands ap
proved, unless a correction is suggest.ed and 
made, which will then appear in the jour
nal the next day. Section 15 of Howell's 
Statutes provides for printing and binding. 
in volumes of convenient size, "the official 
journal of the Senate and House of Represent
atives." The Le.!!;islature of 1891 provided, 
by concurrent resolution No_ 12. "that seC· 
retary of the Senate and the clerk of the 
House of Representatives be and are bereby 
directed to compile.and prepare for publica
tion., make indexes, and su~erintend the 
publication of the ~ourIlals, etc. What 
constitutes this" offictal journal" mentioned 
in the lItatute, and" tbe journal" mentioned 
in this resolution? Has there been no official 
journal" before this time? Can there be none 
until one is co-rn:~iled, indexed. and bound 
into volumes, WhlCh do not and cannot ap
pear for months afterwards t Is there no 
official journal in existence, of which courts 
will take judicial cogniz.ance? If a ques
tion arises as to the passage of a Itl w enacted 
e::\rly in the session, and given immediate 
effect. to what "offlcial journal" will the 
courts resort to determine 'it while the Legis
lature is in session? Ample opportunity is 
now offered to test such questions in the 
courts before the adjournment of the Legisla.
ture. 

The Constitution also requires each House 
to keep and publish a journal of its proceed
ings. The decision in Peop-U v. Burch, 84 
:blich. 408, went no further than to hold that 
the clerk. under a resolution directly author
izing him.. might make corrections before the 
Legislature adjourned. In the present case 
the clerk omitted this part of the journal 
from the copy he certified, not by any direc
tion of the house nor to. correct any error, but 
upon his own motion; and apparently because 
he did not consider it a part Df the ~ourna1. 
The Liquor Tax Law of 1889 was prtnted in 
the journal ofrthe House unuer precisely the 
same language as was used in the present 
case, except the words" as a supplement." 
The term "in the journal" means what it 
says, and has but one IDeaning. To print 
.. in the journal, as a supplement," bas the 
same lelJal significance as to print "in the 
jonrnaL In Rode v. Phelps, 80 llich. 598, 
the bill which was printed in the journal 
was considered by this court as the bill then 
pending before the House, and from an ex
amination of the journal, taking that as tIle 
penjing bill, it appeared that the bill passed 
by the Legislature was not the cne signed by 
the governor. It is true that in that case the 
bin" as amended" was {yrdered printed, but 
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I do Dot regard those words as possessing the position taken llY relator. viz.: JIcOul
any significance. By "'the bill," wIren laid loch v. State, 11 Ind. 424; Turley v. Logan Co. 
on the table and ordered printed, is meant, 17 Ill. 151; Post v. Kendall County -Supra. 
not the bill as it was introduced but tlle 105 U. S. 670, 26 L. cd. 1205; AUg-Gen. v. 
bill then in possession of the· House, under Rice, 64 ~lich. 3S5, 7 West. Rep. 642. An 
consideration, and as amended. Any other examination of these cases shows that the 
construction -would be doing violence to question now under consideration was not 
the plain meaning of language. The ob· either directly or indirectly involved. In Me
jed of printing it was to place it, as it then OulllMfl v. State evidence was offered to show 
stood. before each member of the House, for that two members who were shown by the 
his personal examination and guidance, by record as having voted for the bill were not 
reason, undoUbtedly, of the short time re- present and did not vote for it, and that an· 
maining for tbe consideration of soiroportant other member, who was recorded as having 
8. measure. This supplement is brought into voted for it, in fact voted against it. It was 
court by the secretary of state, in whose with reference to this state of facts that the 
office it is found, and to whom it was sent language in that opinion was used. No dis
when published, and who bas preserved it pute arose as to what was in fact the jour
there ever since, as a part Of the legislative naI. It is there said: "'The House keeping 
journal, issued by authority. Its identity the journal is the only tribunal by which it 

. cannot be, and is not, denied. Upon reason, can be corI'(>cted, and. until corrected, by 
Common sensp., and grounds of public policy, such .authority. it mnst be considered con
this supplement must be taken and considered elusive as to the facts it contains." Apply
a part of the journa1. iog this lan!!:uage to the present case, and 

But it is insisted that the words, "ordered where is foun-d 'any correction of the journal 
printed for the use of the committee on judi- by the onlv tribunal which can correct itT 
ciary," appearing on the supplement, show In Turley v. Logan Oounty a correction was 
that it was not published for the use of the made at a subsequent session by the Legisla
House. The fallacy of this claim is aoparent ture itself, and in the decision is this lan
When it is considered that the committee on guage: '" We cannot doubt the power of the 
the judiciary had before this reported the same Legislature, at the same or, a subse
bill to the House, had been discharged from· quent session, to correct its own journal by 
its further {'onsideration, and that it was at I amendments which show the true facts as they 
no time thereafter referred to them. Those II actually occurred, 1(Jhen they are Mtisjied tllat 
fa.miliar with legislation will know that by negligence or dewfgn the truth 11& been t>mit
these words were on the originaJ bill before, ted or suppressed. " (The italics are my own.) 
it was reported by the committee to the So far as this language is applicab1e to the 
House. , present case, it is clear that the Legislature 

It is 8.1so urged that this daily journal alone can make the correction,' and tbat it 
may be produced from a supervisor, or from must appear on the journal as made by 
any person to whom it was sent, and who its authority. In Post' v. Kendall Oounty 
has taken the pains to preserve it, and be re- Suprs. the law was held void because the 
ceived to contradict the bound volumes. jrmrnals did not show it to bave been enacted 
This position might be tenable if the bound; in conformity with the requirements of the 
'Volume was the ol'iginal record. But it is I Constitution; and Mr. Justice Gray, in de
not. Xo one original is made or liept. Each' livering the opinion, says: "If the journals, 
~umber issued is an origina1. This journal, being produced or proved, fail to show that 
Issued daily to its members and to the an Act has been passed in the mode pre
people of the state, purports to be made scribed by the Constitution, the presumption 
and pUblished byautbority. is in fact made of Hs validity, arising from the signatures 
Rnd publisbed by authority, and bears upon of the presiding officers and of the executive. 
its face its own authentication. It and the is overthrown, and the Act is void." Under 
bound volumes are both published by author- the statute of Illinois, "the copies of the 
ity, are open to the examination of tbe original daBy journals kept by the clerks of 
courts, and it is of no consequence whether the two Houses, made by p€rsons contracted 
~hey are found in public or pri vat-e libraries, with or employed for the purpose, as author-
1n public or private offices, in the possession ized and directed by that Act, in well-bound 
of members of this court or of private in- books furnished by the secretary of state, 
dividua1s. "\Then produced, each authenti- pursuant to the duty thereby imposed upon 
cates itself. The Legislature ba.s provided him, and afterwards deposited and kept in 
that both sha11 be, sent to the members of his office, are official records in his custody, 
this court. "'hen so sent and received, by copies of which, certified by him, are ad· 
W~ich are they to be govE.>TDed? We are not missible upon settled rules of evidence. 
POlDted to, nor ean I find. any statute which. . . And neither the com~tency nor the 
makes this bound volume conclusive evidence I effect of such copies is impaired by the loss 
of the proceedings of the Legislature. It or destruction of the dally journals or miu
follows in the present case that this journal, utes." It is further said: '" The copies of 
as issued daily, preserved by the secretary the journals, certified by the se-cretai'Y of 
of state, and produced to this court, is one state and the printed journals. published in 
of the original, official journals of the House. obedience to la.w, are both competent evi
and to it we must look to determine wbat dence of the proceedings in the Legis~ature." 
action the House took. and what it did not If in that case the dai1y "journals" or. '" min
take, upon the Act in question. ute!';" had been "produced" or "proved," and 

The following cases are cited in support of I they had differed from the bound books, by 
16 L. R. A. 
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which would the court han been guided? I tion with others, may defeat the will of the 
See same case, reporten in 94 U. S. 260, 24 people~ Suppose be, either intentionally or 
L. ed. 154. In Atty. Gen. v. Rice, Mr. Jus- inadvertently. should leave out of the ~uDd 
tice )OIorse speaking for the court, refE'rred volume the record of the vote by WhICh a 
to these .. journals kept by the clerks of each bill had passed the House by a yea and nay 
House. and read and corrected each day by vote, as required by the Constitution, ~ 19, 
each body and duly certified by the proper art. 4. Can it be possible that courts are not 
officers to 'be correct. If the bound volumes dothed, not only with the right, but the 
differ from these journals "kept, read, and duty. to examine the original journals, and 
corrected each day," which should govern? thus enforce the people's will? 
The offer in that case was to contradict the The conclusion that no such proceedings 
journal, which showed that a certain bill took place can safely rest upon the records 
was introduced, by showing that it was a as above given." But they are not the only 
skeleton bill, with a head but no body. I evidence within our reach. "'Whatever of 
cite also. in this connection, .. Miller v. GGOd· credit is to be given to these bound volumes 
win, 70 IlL 659.. In that case the statute of is not derived from the fact that they are 
III inois required the secretary of state to bound. but'from the certificate of the clerk, 
record in a bound volume prepared and kept attached thereto, that it is a correct journal of 
in his office for that purpose the daily pro· the proceedings, and the fact that they aTe 
ceedings of the Legislature.. The proper published by the Legislature as its official 
officers of tbe respecti ve Houses kept the min· journaL That is what gives it its official 
utes of their proceedings upon blanks fur· character contemplated in the statute and res· 
nished to them. These were daily sent to olution above referred to, and determines its 
the secretary of state, recorded in this book, prima facie authenticity and correctness .. 
which was called the "Journal Record," and. Courts, in their search for the truth as to 
after tbey were so transcribed, he sent them what the proceedings actually were, will ex~ 
to the public printer, and they were never amine an unbound as well 8S a bound copy. 
returnea. Objection was made that the The compilation and pUblication of the offi
journal record was not the original record, cial .journal required a repaging. different 
and parol proof was offered of the proceed· from that of the journal as issued daily .. 
ings of the Legislature to contradict this The record of the proceedin.g's now under 
record. This was beld incompetent. In that discussion is found on page 1432 of the orig. 
case this record was made by law the official inal journal issued at the time, and on page 
record. In the present cuse. as already 2201 of the bound volume. Since the argu· 
stated, the journal publisherl daily is the ment a printed copy has been handed to me 

. official record. The court in that case said: by counsel for respondent. as prepared by 
"Public information of the proceedings is the clerk of the House, for printing and 
required to be furnished by publication; and, binding into volumes, with pages the same 
if this record is not designed to be a per· as tho8e in the boot:.~ volume, and with the 
manent depositor:r of the evidence of the clerk's certific&.te attached thereto, in which. 
proceedings reqUired to be copied into it, on the same page,"vb: .. , 2'lOl, is found a rec
then we must presume that the law requires oro of these proceedings; and it corresponds 
the making and preservation of a pub] ic exactly with the record of the journal as is· 
record with no end in view .. " sued daily at page 1432.. It thus appears 

The next question for determination is that this journal covering, as bound, 2286 
whether the statement and motion appearing pages, was prepared by the clerk, certified to 
in the bound volume, and above given in by him, placed in the hands of the printer. 
full, are 8. part of the official journal of the repaged and printed, without the disputed 
House.. As already stated, they do not ap· proceedings appearing in it. and without 
pear in the journal of Julv 1st, as it was any reference whateyer thereto_ Now, then, 
published at that time. The Le.R;islature is it possible to reach any other conclusion 
continued in session July 2 and 3. and neither than that this statement and motion were in
in the journals of those days, as they were serted after the Legisla.ture had adjourned, 
then published, nor as they appear in the by some one -without authority? Of the 
bound volume, is there found any correction right of this court· to examine this copy. 
of the journal of July 1, nor any reference there is no doubt. When the case of Auditor 
wbateyer to any such statement or any such General v. Menominee County Suprs. ()Iich .. ) 
motion as a correction. The Legislatute ad· 51:N. 'V. Rep. 483, 'Was heard, October 29 
"'ourned without making any such record. and 30, 1891, this court was referred to the 
That it was inserted after the adjournment unbound numbers of the senate journal, cer
is beyond dispute. Its effect is to contradict tified to by the secretary of the Senate, for 
the official record, which had then been made the official record of the Senate on the Act 
and published to the people"of the state. No then in question, and they were accepted 
record of it having been made anywhere in without objection as an official record of the 
the journal prior to the adjournment, the proceedings of that body. If, when bound. 
legal presumption follows that no such action that record should be found to differ from 
was taken. That courts. on the ground of the record then before the court. by whith 
public policy alone. should not recognize should it be governed, in the absence of any 
them as a part of the journal. is, in my evidence upon the journal of a correction by 
judgment, too clear to require argument. the Senate? It is established beyond con· 
If the clerk may add to the record, as left in troversy that the bill as minted in the jour· 
his hands to compile, he may also take from nal July 29th, was 'the 1dentirnl bill then 
it; and thus he, either alone or in combina· under consideration, the one to which amend· 
16 L. R. A. 
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ments were made by the House, and which, certain amendments, whtch appear in full 
as amended, should have been engrossed and upon the journal, and then, as thus amend. 
enrolled, and signed by the governor. There ed, to have pa~sed both branches of the 
is no claim that any amendments were made Legislature, such bill, as thus amended, 
hy the House after the bill was printed in is the one that has become enacted into law, 
the journal which do not appear upon the as haviu!! received the solemn sanction of 
journal. Putting the bill and these amend~ the LegIslature. If the bill when en· 
ments together, it is impossible to make up grossed and enrolled and signed by the gov. 
the bill which was afterwards signed by the ernor contains other provisions, it is null 
governor and printed in the Public Acts. and void, and must be set aside. This I be~ 
There was no other substitute for House Bill lieve to be the rule founded upon authority 
No. 178, except this one, and no other which and reason. See authorities above cited; also 
was known as "File No. 340." The first Ryan v. Lynch. 68 Ill. 160, and authorities 
Dineteen sections of the Act, as printed, are there cited Tested by' it. the tax law of 
identical in . subject-matter with the first July can Dot be sustained. It differs from the 
nineteen sections of the printed bill in the Act which passed the Legislature, as appears 
journal, and are also identical in language, by the house journal, in several essential 
except in so far as they,are in a few in· particulars. I deem it necessary to mention 
stances modified by the amendment shown to but one. It was the intention of the Legis
have been passed by the House, and a few lature to incorporate into this law the Cali
provisions which the journal nowhere shows fomia system of taxing mortgages. For this 
to have been stricken from the bill then purpose the. law declares ,that mortgages 
pending. Sections 84 to 108 of the Act, in- shall be considered real estate; that the 
elusive, are also identical, both in subject- value ofthe mortgage sball be deducted from 
matter and in language, with sections 85 to the value of the land, and each assessed ac· 
lOS, inclusive, of the bill" "hile sections cordingly. Section 17 of the bill and section 
109, 110, 111, 113, and 116 of the bill as 170f the Act cover this SUbject. SectiGu170f 
printed, and which the journal shows were the bill printed in the journal contains this 
stricken out, do not appear in the Act as clause: "Every contract hereafter made, 
signed. Another conclusive evidence that by which a debtor obligates himself to pay 
the bill printed in the journal was the iden~ any tax assessed on the interest of the holder 
tical bill under consideration, and to which of any mortgage, deed of trust, or other lien, 
amendments were made, is the fact that the shall, to the extent of such obligation, be 
bill as printed contained 116 sections, 5 of null and void." This proviSion does not ap· 
which. as already- shown. were stricken out, pear in the bi11 signed by the governor, nor 
While the bill SIgned by the governor can· in the Act as publisbed in the Public Acts. 
tains 111 sections, just the 5 sections JeSS.IThe house journal does not show even an 

It is said by counsel for relator. in his attempt to strike it out. The only record to 
brief: "Every affirmative amendment pro- be found anywhere in regard to it is on 
posed [referring to the amendments found in the printed copy of the bill, with riders 
the journal] is found in the Act as now en- attached, found in the office of the secretary 
roll€d." This is undoubtedly true, and these of state, and which is claimed to be the bill 
amendments can all be traced to their proper as passed and from which the enlZrossed copy 
r}ace in the bill printed in the journal. The was made; and there, opposite-this clause 
hnes as printed in the journal were Dot is found the following pencil memorandum: 
numbered. It is well known that the lines "Richardson says this was struck out." But 
of the sections of bills printed for use in I do not consider this as competent evidence. 
the Legislature are numbered. All the It is to the journal that we must look. By 
amendments made to the bill by the House, the absence of this provision from the law, 
except four, were made by ~Ir. Doremus, who it is shorn of all force and effect, so far as 
eVidently had charge of the bilL Of these taxing mortgages is concerned; for it is now 
four, three were proposed. by Mr. Richard- conceded by counsel for the relator that 
~on, and one by Mr. Conner. In propos- under the Act as it is the mortgagor and the 
lng these amendments, reference was made mortgagee may make a valid contract, by 
~o the sections and I ines by number, except which the mortgagor must pay the taxes. 
In case t)f the amendment proposed by Mr. Common experience tells us that every mort· 
Connor. Evidently, those proposing these gagee would insist upt)n such a contract, and 
amendments had before them a printed copy that, therefore, no relief is afforded in this 
0bf the bill, with the sections and lines num- respect to the mortgagor by the Act as it D6w 
. ered. This was evidently for convenience appears. This was an important and radi· 
In directing the attention of the members, cal provision. ""'e cannot assume that the 
as well as the clerk, to the place where the Legislature intended to leave it out. The 
amendments were to be made. But it can~ journal records that they did not. and it must 
not be argued from this that the House had prevail. It is of no avail to say tlat certain 
befure it a bill different from that which sections of the bill printed in the journal 
they had laid upon the table two days be- are not contained in the law, nor that the 
fore, and ordered printed. Nor is there, in law contained certain sections which do not 
lIly judgment, any foundation in fa~t for appear in the printed bill. This may seem 
e!eQ a supposition to that effect. 'Vhen a strange, as was said in Atty· Gen. v. J01j, 
b
j 

III by order of the House is printed in its infraJ' but this furnishes no basis for courts 
ournal, as the bill then pending, is shown to infer that amendments were made which 
~y the same journal never to have been re-I its journal does not show. The journal must 
erred to any committee, but to have received control. In Atty·Gen. v. JO!J. 55 Mich. 91. 
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the bill unCler consideration required the 
vote of two thirds of the members to secure 
it passage. The journal showed one vote 
short of this number, but the bill was de
clared carried by the requisite majority, and 
the parties interested aCh:d upon that assump
tion. It was urged that there was evidently 
a mistake in the journal, but the court said, 
speaking tbrough Chief Justioo Cooley: 
"There was a considerable vote in opposition 
to the Act in question, and, if the vote in 
its favor was insufficient, it seems strange 
that attention was not challenged to the fact 
immediately;. . . and it seems incred
ible that, if & mistake was made in declar
ing a hill passed which had not received the 
necessary vote, the mistake should not have 
been discovered as early as the day follow
ing. . . . But we cannot now determine 
judicially that there was any such mistake. 
The legislative journals furnish no proof 
of it, and it remains merely a plausible con
jecture. " 

The Act in question should be held void 
and the writ of mandamus denied. It 
would follow that the pre-existing tax laws 
are in force, and that the assessment and 
collection of taxes must proceed under them. 

I C(lDCur in the conclusion reached by my 
Brother Long, that the law is unconstitu
tional. 

Long. J .• dissenting: 
I fully concur in the view expressed by 

my Brother Grant, in which it is held that 
the Act signed bv the governor is not the .Act 

. 'which passed tlie lRglslature, and is there
fore void. Aside from that. conceding that 
the Act signed is the one which passed the 
Legislature, as held by the majority of the 
court, there are many provisions which in 
mv opinion should be held unconstitutional. 
~Tbe whole scheme of the Act for taxing 

mortgages is that the Owner's interest and 
the mortgagee's interest shall be taxed sepa_ 
rately. Section 17 provides that "if the 
mortgagee shall neglect or refuse to pay 
the tax assessed to him as the holder of any 
such mortgage, deed of trust, contract, or 
other obligation, the treasurer shall proceed 
to collect the same from the mortgagor or 
holder of said real estate in the same manner 
as provided by law for collecting other taxes; 
amI any delinquent tax accruing by reason 
of the failure to collect the tax aSSEssed upon 
any such mortgage, deed of trust, contract, 
or other obligation may be returned against 
the land in the same manner as other de· 
linquent taxes." The Act applies as wen t('l 
existing mortgages as those hereafter given, 
and to mortgages held by nonresidents as 
well as to those held by residents. The 
scheme for taxation is as_ follows: The as
sessing officer, in the finot column of his roll, 
is to set down a. description of the land. In 
the second column, and opposite to the de
scription, he gives the name of the owner 
or occupant, if known, and, if not known, 
the words" Owner unknown_" He is then to 
assess the owner or occupant, known or un
known, the true cash value of the land, less 
the value of the mortgage or other interest 
therein. He shall also set down the name of 
16 L. R. A. 

the owner of the mortgage or other such in
terest, and opposite thereto the value of such 
interest; and the taxes to be apportioned and 
carried out upon the roll in accordance with 
such assessment. At first blush, this would 
seem to be just and equitable. But let us 
look at the means of collection. It often 
happens that taxes are not paid. The mort
gagee may be a nonresident and fail to pay 
the tax, or the mortgagor may be a nonresi
dent and fail to pay upon his interest. If 
the tax is not paid, and there can be found 
no personal property of the owner of the 
land from which the tax can be collected by 
distress, the whole tax upon- the Jand and 
upon the mort.;rage interest is made a lien 
upon the land, for which it can be sold; and 
thus the land of the owner is sold to pay a 
debt of the mortgagee. It is also provided 
that, if the owner of the fee has personal 
property, not only his portion of the tax may 
be collected from him, but 'the taxes upon 
the mortgage interest may also be co11eeted 
from him by distress and sale of his personal 
property. The tax upon the mortgage in
terest IS not· against the mortgagor. but 
against the mortgagee, and yet the personal 
property of the mortgagor may be seized and 
sold for such tax. It is true that the law 
proV'ides that the mortgagor, upon payment 
of the mortgagee's tax after thirty days from 
the time the roll goes into the hands Of the 
collecting officer, or upon the payment by 
distress and sale of the goods and chattels of 
the mortgagor, may have the same treated 
as a payment upon the interest that may be 
due on the mortgage, and, if no interest is 
due, then as a payment upon the principa1. 
It is also provided that, if the mortgagor's 
tax is paid by the mortgagee, "it shall be· 
come a lien upon the land, and be added to 
his other obligation, and be subject to the 
same terms and conditions as such mortgage," 
etc. It will be seen from this that whatever 
the contract may be, as stipUlated in the 
mortgage, between the mortgagor and the 
mortgagee, and though not a dollar is due 
upon the principal or interest of the mort
gage, and not a dollar to become due for 
five years thereafter, yet the collecting officer 
is authorized and empowered under the Act 
to seize for the debt of the mortgagee the 
last piece of personal property the mortgagor 
has; for there are no exceptions from sehure 
and sale from taxes under this Act. Under 
certain circumstances, it is distressful enough 
for a man to be compelled to surrender the 
last article of personal property he possesses 
to pay his own tax; but to say that this dis
tress may be visited upon him to pay the 
debt of another is not only monstrous, but 
clearly beyond the constitutional power of 
the Legislature. The Constitution, byarti
cle 4, § 43, provides: ." The Legislature 
shall pass no bill of attamder, ez post facto 
law. or law impairing the obligation of con
tracts." Under the circumstances above'stated 
the mortgagor would be compe1led to pay 
upon his mortgage the amount of the mort· 
gagee's tax, five years before any amount 
was due thereon. This compulsion of pay
ment precipitates the maturity of the obliga
tion, and changes the contract between the 
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parties, tn violation of the above provision 
of the Constitution. '. 

In Lyon v. Guthard. 52 lIich. 281, it ap
pears that & tax was assessed against Corn
well, Price & Co., a corpcration doing busi
ness in Detroit, and after the assessment and 
levy of the tax the corporation made a com
mon-law assignment for the benefit of the 
creditors to :Mr. Lyon, who accepted the trust 
and entered at once upon his duties. On the 
day of the assignment, and after it was made, 
efforts were made by the defendant, as re
ceiver of taxes, to collect the same. On De
cember 22, he entered the store of plaintiff. 
and threatened to take possession and sell the 
assignerl property to pay the tax, which 
amounted t.o $677.78. -The plaintiff, to pre
vent this, paid the tax under protest, and on 
the following day brought suit in assumpsit 
to recover this amount. The city charter of 
Detroit provided that the city taxes should 
be a lien upon the property assessed until 
paid. This court held that that provision 
did not apply to personal property. The 
defendant claimed that it was his duty to 
enforce the collection of this tax against the 
plaintiff's property under the assignment; 
that his act in so doing was official, and had 
the color of right; therefore he was not per
sonally liable. It was said by this court: 
"Several cases deci ded by. thi s court ba ve 
been referred to as supporting this position, 
but they are not applicable to the facts in 
the present case:. This was not the case of a 
person whose property had been illegally 
seized, and against whom the collector's war
rant ran, but an attempt to take the prop
erty of one perron to pay another person's 
taxes. This cannot be done, under our Con
stitution or laws. It would be the grossest 
injustice, and finds no support in the decis
ions of this court. n 

But, again if the mortgagee does not pay 
the tax, ·and it is not collected of the mort
gagor by distress, it becomes a lien upon the 
lanel of the mortgagor, and, thus the property 
of the mortgagor is taken to pay the mort
.e:agee's taxes. Under this law the assessment 
?r listing and valuing of property is made 
lD April or lIay, but no taxes are levied until 
after the Oct-ober meeting of the board of su
pervisors, and they.be~ome a lien upon real 
and personal estate only on. and from the 1st 
day of December. lIortgages are often ac
~ompanied by a note to which the mortgage 
IS collateral. The note may be negotiable 
pa~er, which passes from hand to hand by 
d~h very or indorsement, and in equity car· 
rles with it the mortgage security. without 
actual asSignment. It may have been pur
c~a:~d in reliance solely upon the responsi
billtyof the maker or indorsers. A purchaser 
of Such paper, in good faith and for value, 
bef?re maturity and before the tax becomes 
a hen Upon the mortgage, has a right to en. 
force it against the maker for the full extent 
~aI!ed for by the promise upon its face; and 
It I~ not subject to offset for taxes assessed 
!fgamst the payee and paid by the maker. 

be mortga./!"or cannot, by payment of the 
tax .assessed against the mortgagee. offset it 
affamst the bona fide assignee, who under 
t e law was not liable to pay the tax. The 
l6L. R. A. 

mort.gagor paying the tax of the mortgagee, 
under such circumstances, would have no 
means of enforcing repayment by an offset 
against the mortgage. Mr. Justice CaJPpbell. 
in TagUa1·t v. Sanilac County B-I.lprs., 71 :'IIich. 
31, says: "A mortgage, under our legisla
tion. conveys no legal or equitable estate in 
land. It is no more and no less than a col_ 
latl;:ral security upon land, and which has 
no value in itself, but depends entirely upon 
some outside obligations, from which it is 
inseparable. If it is gi ven to secure a debt, 
it belongs to the owner of that debt, and 
passes with it to any lawful holder, with 
out assirnment. If the debt is negotiable. 
it passes to anyone to whom the paper 
belongs. If it is given to secure several 
debts or several installments, it belongs rat~ 
ably to as many persons as there are owners 
of the51:'. It may be given by way of indem
nity, and in that case it may never have any 
money value. It may be given for a debt 
amply secured by other mortgages on other 
property, or it may be on property already 
so heavily incumbered as to make it no se
curity at all. So the mortgagee may be a 
mere trustee, with no interest himself in it. " 
There are many other circumstances which 
might be stated, where it would be impos
sible to separate these interests and enforc:e 
the payment of the tax out of tIle goods of 
the mortgagor without violating' the obliga-
tions of the contracts. . 

The obligation of a contract is the law 
which binds the parties to perform their 
agreement. Stu'rgis v. Orou;nifl~lddd, 17 G. 
S. 4 Wheat. 157, 4 L. ed. 539. In Green v. 
Biddle. 21 U. S. 8 Wheat. 84. 5 L. ed. 568. 
it was said: "The objection to a law on the 
ground of its impairing the ohligation of a 
~ontract can never depend upon the extent of 
the change which the law effects in it. A 
deviation from its tenus by postponing or 
accelerating the period of performance which 
it prescribes, imposes conditions not ex
pressed in the contract, or, dispensing with 
those which, howe.er minute or apparently 
immaterial in their effect upon the contract 
of the parties, impairs its obI igation." "One 
of the tests," says the court in Plalit€rs' B{].nk 
of JHs81'ssz"jJpi v. Slwl'p, 47 U. S. 6 How. 3:27, 
12 L. ed. 458, "that the contract has been 
impaired, is that its value has by legiSla
tion been diminished. It is not, by the Con. 
stitution, to be impaired at all. There is no 
question of degree or cause, but of encroa{·h
ing in any respect upon its obligation, dis
pensing with any part of its force." In 
Bourgette v. Willirlms. 73 ::\Iich. 214, it was 
said: '" The obligation of a contract is said to 
consist in its binding force on the party who 
makes it. This depends upon the law in 
existence when it was made. These laws are 
necessarily referred to in all contracts, and 
form a .part of them, as the measure of the 
obligation to perform them by one party and 
the right acquired by the other; anu. if any 
subsequent law affects to diminish tlJe duty 
or to. impair the right, it necessarily bears 
upon the obligation of the contract in fa.or 
of one party to the injury of the other." 
At the time these prior mortgages were 
made, the ll\w then in force did not permit 
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the mortgaO'or's property to be seized to pay' Legislature hajl confined the provisions ot 
the tax of the mortgagee. it is now sought the Act to mortgages thereafter made; but it 
bv the present law to authorize such seizure. is beyond the power of the Legislature to 
To mv mind. no plainer case could be stated change existing contracts between the parties 
where an attempt is made by the Legislature to the extent pointed out. Many mortgages 
by subsequent enactment to impair the ob- contain a provision that the mortgagor shall 
ligation of existing contracts, and these .un· pay all the taxes assessed on the land. By 
constitutional provisions are so interwoven the Act the Legislature att-empts, in viola
in the law tbat no part of it can be carried tioD of such contracts, to divide the tax, and 
out. compel the payment .of a part of it by the 

This position is sought to be answered by mortgagee, which by section 35 of the Act 
the propoe;ition that, inasmuch as it would may be compelled by seizure of his person
be competent for the Legislature to cause the al property . ., That section provides: , 
entire value of the land to be assessed to the "If any person shall neglect or refuse to pay 
mortCl'agor, therefore it does not impair the any tax assessed to him, or upon any mort
obligation of the contract between the mort- gfl.e:e or other obligation taxed as an interest 
gagar and the mortga~ee to compel the mort- in lands owned by such person, as provided 
gagor to pay that part of the tax assessed to by this Act, the township treasurer shall col
the mortgagee. The illustrations of the lcct the same by seizing the personal prop
workings of the law before given are suffi- erty of such person, to an amount sufficient 
cient answers to this proposition. Under the to pay such tax, fees, and charges for subse
present law the mortgage interest is not. as- quent sale, whenever the same may be found 
sessed to the mortgagor at all. It is assessed in the county, from which seizure no prop· 
to the mortgagee, and tben the tax may be ertv shall be exempt." The law under 
collected by dhtress of the property of the which the mortgage was given did not pro
mortgagor; and in the last illustratIOn used hibit the entering into contracts by which 
the assignee of the mortgagee, if he procures the mortgagor was compelled to pay the tax 
it before the tax becomes a lien, and for assessed upon the whole land. The contract 
value, takes it freed of any obligation to pay in the mortgage is that the mortgagor shall 
to the mortgagor after payment by him of pay {he tax. The Le.e;islature now provides 
the tax. Again, let it be supposed that one that .the amount of the mort.e;age shall be 
class of mortgagees pay their taxes, and thus deducted from the value of the land, and 
relieve the mor.tgagor of the burtlen. An- that the mortgagees shall pay the tax on that 
other class of mortgagees fail to pay, and part, and compels the payment by distress of 
the mortgagors are compelled by distress to his personal property. A bare statement of 
make the payments. 1'{e have the anomaly this proposition shows a violation of the 

'. of the Legislature compelling in one in_ Constitution, as it clearly violates the ob
stance the payment of a· part of the tax upon ligation of the contract. 
the land by the mortgagee, and in another The whole scheme of taxation of mort
case, where the mortgagee does not pay, gages, and the co] lection of the taxes there
compelling the mortgagor to make the pay- on, by the methods painted out by this Act, 
ment, which, we bave seen, he may not al- are so defective that for this reason the 
ways be in a position to collect back. This whole A.ct should fail. Let us take a few 
destroys the uniformity of taxation which examples of the practical workings of the 
is provided by the Constitution in article scheme. The mortgage inte-rest is to be as
H, ~ 11.. sessed in the taxing district where the land 

It is also said that the imposition of this is situated. In case the mort.e:aCl'e covers 
burden upon the mortgagor does not impair lands in more than one taxing~ district, 
tLe obligation of contracts, for, if the mort. which is frequently the case, the law pro
gagee does not pay, the state simply appro- vides as to future mortgages, when this is 
priates so much of the fund which the mort· shown to be the case, that they shall not be 
gage represents as is necessary to pay the tax entitled to record unless there be appended 
before it reaches the mortgagee. In other a statement showing the proportionate 
words, it is proposed to permit the state to amoUIlt to be asses..o;ed as an interest on each 
take the money of one man to pay the debt parcel in the different assessin{J' districts. 
of another, or to appropriate a fund not yet There is no sufficient provision i~ regard to 
due and compel its payment before due; existing mortgages for ascertaining these 
that is, compel the mortgagor to make pay. facts. The only provision relatin.e: to them 
ment upon his mortgage long before anything: is that" it shall be the duty of the holder of 
is due thereon, so that the stat.e may get its any such mortgage. . . to file with the 
revenues,-the very thing which the Con- supervisor or assessing officer of the town
sti.tution prohibit.::!, The assumpti?o that ship or assessing district in which the land 
thIS lliay be done IS basedupon the Idea, 8S or·real property affected thereby is situate, 
bef0Te st~ted. that the Legislature might in before the 10th day of April of each year 
the first Instance have compelled the assess- a written statement, under oath, of all his 
ment upon the land of the whole tax. The estate situate in such township or assessing 
id~a upon which the ~ct was brought into district, liable to assessment and taxation 
eXIstence was that thIS was unjust, and a under the provisions of this Act; otherwise, 
burden upon the land-owner, from which he a written statement of the mortlJ"fiCl'ee's in· 
ou~ht to be relieved, and therefore the part. terest of any such real estate m~y '='be filed 
WhICh the mortgage bears should be assessed with the supervisor by the mortga,2or or 
against the holder l)f the mortgage. This owner of the fee." In other words, as to eX
undoubtedly could have been done, if the isting mortgages the only meaos the assess-
16 L. R. A. 
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jng officer has In ascertaining the value of 
the mortgage interest in each parcel. when 
eituate in separate assessing districts, are 
these statements of the mortgagor or mort
gagee. If they are both nonresidents, as 
the case often happens to be, and the mort
gage is upon real property in different as· 
sessing districts, there is no way pointed out. 
except as above stated. to ascettain the facts; 
and, if the parties are not accessible then no 
means is given to ascertain the facts. Let 
us suppose the case of a mortgage given by 
& resident of Detroit. or by an owner resid· 
tog out of the state, upon lands in Oscoda 
and Roscommon counties, in the lower penin
sula, and Chippewa county, in the upper 
peninsula. The supervisors in Oscoda and 
Roscommon counties enter t~e land for assess
ment upon their respective rolls, and then 
find it incumbered by a mortgage covering 
lands in the other two counties, and they at· 
tempt to ap}X}rtiDn the mortgage upon the 
several parcels of land in all the cDunties ac
cording to their respective values. How can 
it be done? The land is assessed. "Owner 
unknown." The mortgagee is a nonresident. 
Keitber can be reached. )orust a supervisor 
ascertain the facts and apportion? And, it 
the facts cannot be found, how shall he ap· 
portion? This is one of the many problems 
Which the law, in its crude state, presents. 

Again, in the matter of review under this 
Itatute. If the mortgagee does not appear 
before the board of review, he will be barred 
from contesting the amount of his tax: in any 
Court, as he will have an opportunity to ap
pear before that body, and such an appearance 
or opportunity- for an appearance would be 
~garded as hIS day in court upon the ques
tron of the amount of his assessment. Mort
gagees must therefore be on the watch in 
every assessing district where their mortgages 

may be assessed, -and a mort~age may be as
sessed in every assessing district where any of 
the land lies cDvered by it,-or suffer the con· 
sequences Df an Dver assessment or overvalu· 
ation by each assessing officer on the one mort
gage. Take the case of the savings banks 
and insurance companies situate in Detroit, 
all of which are organized under the laws 
Df this state. They own nearly $14,000,000 
of real·estate mortgages held by them as se· 
curity to deposito:rn in banks and policy· 
holders in insurance companies. Many of 
these mortgages cover more than one piece 
of land, and presumably lands which are. 
situated in two or more taxing districts are 
covered by the same mortgage. These mort· 
gages are upon lands in different parts Df the 
state. The assessing officers not having the 
values at hand by which they can apportion 
the mortgage according to the value of each 
parcel of land. each assessing officer may as
sess the mort~age in each district according 
to his own vlew as to the proportion which 
it bears to the whole land. ~Iust the bank 
Dr insurance comDany, in order to prevent 
an overvaluation in each district, appear be
fore the board of review, or in default 
thereof be held to' the amount assessed against 
the mortgage in each district t The law 
does not define how these matters may be ar
ranged. Many other defects could be pOinted 
out, and the imJ)t:rfections of the law shown. 
These defects may not prove insurmountable 
barriers to a valid assessment, but I have 
cited them to show the difficulties of carry
ing the law into effect. 

Upon the questions which have not been 
discussed by my Brother Grant or myself, I 
concur fully in the views of mv Brother 
ltlontgomery. I am of the opinion: however, 
that the writ of mandam"us should be denied. 

IDAHO SUPREME COURT. 

LATAH COUNTY, Reap&.. 

•• 
E .. G. PETERSON. Appl. 

(. ____ ._Idaho. __ ._ •• _) 

Condemnation orland Cor a private road 
to be laid out upon the application of a particular 

individual aod paid for and kept in repair by 
him is for a public purpose where the road is in 
fact for public use by all who desire to use it. 

(June 6, lS92J 

APPEAL by defendant from a judgment of 
the District Court for Latah County in 

favor Df plaintiff in & proceeding instituted to 

lion.-Constuut!onalUY of condemnation proceed- This doctrine can hardly be said to be in any· dig... 
in(]8 to establish a prit:au road. pute, but the courts do in fact divide on the ques. 

The deCisions on this subject are in much appar. tion as to what use is for individual (lr prtvate use 
ent conftict which is to some extent reaL Many alone. 
casea have decided that the establishment of a prt_ Other decisions bold that a road altbough denom· 
~te ~ay by condemnation proceedings 18 uncon- mated a private road which when established be
ftitutionaI although just compen..<>ationJs provided comes a way (lver which all who had occasion may 
"here the road fa for individual or private use lawfully pass; fa public and that the Legislature 
alone., as such a taking of land is not for a publlc may provide for the condemnation of land there
~. Nesbitt v. Trumbo. 39 nlllo, 69.A.Il:L Dec. 290; fol'. Sherman v. Buick, ~ caL 241. 9lAm. Dec. £7; 
'l.r.lborn v. Hart,2! Wis. &I. 1 Am.. Rep. 161; Taylor Denham v. Bristol County Comrs.108 Mass. 205; Po;8 Porter, 4 Hill, lID; Witham v. Osburn. 4 Or. 31f\ copson Boad9 16 Pa-I5; Re Printe Road in Red
lZI401. Rep. 287; Logan v. Stogdale, 8 L. R. A. 58. stone Twp.ll2 Pa.. 183: Hickman93 Case, 4 Barr. 
" Ind. 312; Sadler v. Langhall4 3! Ala. 311; Creal' (DeL) 580; Brewer v. Bowman. U Ga.. 37; Robin30n 
l' Crossly, 40 III 115; Johnson v. Clayton County. 61 v. Swope, 12 Bush, 2L 
o,,:a. 89; Stewart v. Hartman, 46 Ind. 331; Clack v. In Delaware a private road is held to be a part ~f 

W'blte. 2 Swan, 540; Varner v. Martin, 21 W.Va. 538. the system of public roads and open to the publio 
q~aL 6 

Se.e also 16 L.R.A.5SG. 19 L.R.A.6U: 20 L.R.A.2-U. (i(j~~ ~~ L. R"A, 4-96, 
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condemn land for a right of way in which de- Smith, Const. Stat. 2d ed. p. 477: 7 Lawson, 
fendant was awarded $100 damages for land Rights, Rem.~& Pro p. 6114; Taylor v. Porter, 
taken from bim. Affirmed. 4. Hill, 140, 40 Am. Dec. 274; Witham v. 08-

The facts are-stated in the opinion. lrnl'n,4 Or. 318, 18 Am. Rep. 2137; Dickey v. 
Mes8TB. Freund & Loughary, for appel- Tennison, 27 Mo. 373; Ifigan v. StogUrtW, 8 L. 

lant: R A. 58, 123 Ind. 372; Com. v. Cambrldge, 7 
Section 933 of the Revised Statutes of Idaho :Mass. 158; :Sesbitt v. Trumbo, 39 TIL 110, 89 

is unconstitutional for the reason that it at· Am. Dec. 290; Crear v. CTOIf8(ey. 40 TIL 175; 
tempts to authorize the taking of private prop-- Stewart v. Hartman, 46 Ind. 331; Blackman 
erty for a private use or benefit. v. Haltes, 72 Ind. 515; Wild v. Deig. 43 Ind. 

Cooley, Const. Lim. 3d ed. *530; Be Albany 455. 13 Am. Rep. 399; Re Eureka Basin W. tt 
Street, 11 Wend. 149, 25 Am. Dec. 618; GiUan ~l/fg. Co. 96 N. Y.48; Osborn v. Hart, 24 Wis. 
v. Hutchinson, 16 Cal. 154. 89,1 Am. Rep. 161; Bankhead v. Brmcn, 25 
. The taking of private property for a. private Iowa, 540; Embury v. Conner. 3 N. Y. 511; 
road is not conferred by the right of eminent Baker v. Braman. 6 Hill, 47, 40 Am. Dec. 387; 
domain, bence when the Legislature undertakes Sadler v. Lang/tam, 34 Ala. 311. 
to authorize such appropriation of private When the public is only incidentally bene· 
property. it is an attempted delegation of fited, the right of eminent domain does not 
power not possessed by the Legislature nor the obtain. 
people in legislative capacity, and is unconsti· Cooley, Const. Lim. 3d edt *530, 531; 7 
tutional. Lawson, Rights, Rem. & Pro p. 6113; R4 

See Cooley, Const. Lim. 3d ed. p. 530;, Eureka BaBin W. d; Mfg. Co. 96 N. Y. 42; 

although made on a private petition. Hickman's to secure a right of way which contemplated only 
Case. supra. a recognition to the rigtot independent of statute to 

In New Hampshire all 'ways laid out by the sa- a way of necessity. 
lectmen are held to be public although they are A private road to a tract of enclosed land on 
made f01" the particular accommodation and at the which the owner does not reside is merely for .. 
expense of individuals and it is also held that the private use and condemnation therefor is not con· 
town is under obligation to repair them so far as stitutional. Varner v. )Iartin, 21 W. Va. 534. 
the public accommodation requires. Metcalf v. In Pells v. Boswell. 8 Onto Rep. 680, 9 Am. & Eng. 
Bingham. 3 N. H. 459; Proctorv. Andover, 42N. H. Corp. Cas. 358, the court decide8 that the opening 
3l8. of a street mere]yin theiuterest of two individual! 
. In }fae;achusetts a ""'private way for the use of who objected to pay what the owner demands for 
one or more of tbe inhabitants" of a town. which the coveted strip of land may be enjoined. 
the statute authorizes to be laid Qut by !!electmeu, In Com. v. Sawin, 2 Pick. 547, it is decided that a 
Is a public road. Denham v. Bristol County Comrs. highway cannot be laid out in Consideration of the 
108 Mass. 205. bond of an individual to pay part of the expense. it 

In Vermont a pent road is aL"O apublie highway. I the common couvenience:is not sufficient to war· 
Whitingham v. Bowen, 22 Vt. 317'." I rant it, wholly at the expense of the town. as thi! 

In Ohio a township road is for the public ru;e and would not be taking the land golely for public use. 
consequeutly land may be condemned th('refor. . 
Ferris v. Bramble. 5 Ohlo St. 100; Shaverv.Starrett, Outlet for communication with public. 
6 Ohio St. i95. In Iowa the right to condemn land for a private 

In New Jersey Itmaald that a private road is pub- road, altb,ougb laid out to reach the residence of a 
He in its character and nse, andj that every citizen citizen. is denied even where condemnation for a 
has a right to travel over it. Allen v. Stevens.29 public road wouldbe proper. The decision is ba~d 
N. J. L. ~ Pettine v. Farr,22 N.J. L. 356. in part on the fact that the publio is not bound to 

In Alabama. although a statute authorizing the work the road aud that there is nothing to prevent; 
condemnation in sucb a case had been enforced in the petitioner from closing it uP. thus showing thaS; 
Long T. Commissioners' Ct.. 18 Ala.. 482, without the road is private. Bankhead v. Brown.2S Iowa. 
raising the constitutional question, it was held in lL 540. 
later case that as there was nothing in the statute On the other hand, it is held tbat a citizen cannot 
that authoriZed public travel on such a road, the defeat a proceeding to layout a public road to 
taking by condemnation was unconstitutional. reach his residence on the ground that it is only a 
Sadler v. Langham. 3i .Ala. 311. privater08:d. as a road to reach the residence of a 

But in Steele v. County Comrs., sa Ala. IDl it was citizen and prevent his isolation is for a public use
beld that, under the new Alabama Constitution of Johnson v. Clayton County, 61 Iowa. 89. 
1561, providing that .. the right of way may be sa- In Wild v. Deig-, 43 Ind. 455, 13 Am. Rep. 399. it is 
cured by law to persons and corporations" over held that a private road 1s not public 80 ~ to juSU
the land ot other persons and corporations., a stat- fy a condemnation of land therefor on the ground 
ute authorizing condemnation for a private road that it is a brancb of the highway and part of the 
was constitutional. system and tbat tbe power has long been exerciSed 

In. Witham v. Osburn," Or. 318.18 Am. Rep. 287, and undi~uted and that tbe public is interested in 
R8 in many of the other cases, in which the road securing to every citizen a way to and from hi! 
Is held to be private. it is said that the statute con. land where the private road cannot be used by the 
tairu! no provision that the road shall be publio or public, but tbat it. public road should be Jaid ou$ 
tbat they may be kept open if the individual at instead if any road is necessary. 
whose instance they are established seeks to dOf!e Th& fact that a freeholder :is ahut 01l' from a 
them. hl/il"hwsyand his land and ,residence entirely sur-

In Dickey v. Tennison. ~ Mo. 303, a private act rounded by that of other persons, does not pteyent 
to establish a "neighborhOOd road" was held un. a statute authorizing the condemnation of a prl~ 
cons!itutional on the gr~l1~nd that it wa~ not for a I vate road acros.'! the laud of another pen:on trolll 
JlubliC tL<:e where the petitIoner was required to pay, being unconlrtitutional. Logan y. Stogdale. S r. 
all expenset! including the fees of the commi&;ion_1 R. A. 58, l!!3 Ind.. 372. . . 
en:. The court, however. d:i8tinguished this from I But the doctrine of the above cases is in. contlie' 
cases under the general statute to enable versons with that announced in other cases roilowwg. 
16L. R A. 
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Lewis. Em. Dom. § 206; Com. v. Cambridge, 
7 Mass. 166. 

It is Dot the policy of tbe governmental 
power of tbis state to extend the right of em
inent domain to answer the whim or personal 
and pecuniary motive and interest of every in
dhidual or of individuals for personal gain or 
even personal convenience. 

Coster v. Tide Water Co. 18 N. J. Eq. 54; 2 
Bouvier, Law Diet. p. 488; Tiedeman. Pol 
Powers, p. 382. 

Messrs. Forney & Tillinghast and 
Mitchell & West. for respondent: 

Altbough the Legislature bas miscaI1ed these 
roads "private roads" so as to classify them, 
8tm they are not private roads but are for the 
public use. 

Sherman v. Buick, 32 Cal. '242, 91 Am. Dec. 
577; Montere1J County v. Cushing. 83 Cal. 507. 

Section 933 was adopted directly from the 
California Code, and under its provisions a 
very large number of this class of roads have 
been opened and are now u..<:ed.. In accord4 

aoce with the familiar rule that in adopting 
the laws of any state we also adopt the deci,s.. 
ions upon these laws, the~ deci"ions in Cali
fornia must be binding upon us. 

See also Bell v. Prout,v, 43 Vt. 279: mit
ingham v. Bolten, 22 Vt. 317; Brock v. Barnett. 
57 Vt. 172; HaTuy v. T1wmas, 10 Wat.ts, 63. 
36 Am. Dec. 141. 

Morgan. J., delivered the opinion of the 
court: 

On Of before the 15th day of July. 1890, a 
petition in due form was presented to the 
board of county commissioners of Latah coun· 
ty, praying for the establishment of a private 
or by road over the lands belonginl!' to the de
fendant, E. G. Peterson, described iii plaintiff's 
complaint. On said 15th day of July the 
board of county commissioners appointed three 
viewers, and directed that said viewers should 
meet on the 5th day of September, 1890, and 
view and survey and mark out said road, and 
estimate tbe damages accruing to nOD<·~onsent· 

Thus, in Kentucky a passway to enable a citizen I that a private road cannot beobtained by condem. 
to attend courts, elections. churches or mills, or to nation to reach unimproved land which is used 
reach an established highway, is regarded as for a only as a range tor cattle as the statnte requires 
public purpose. Robinson v. Swope, 12 Bus~ 2I. the owner to be "settled" upon the land for which 

So io Brewer v. Bowman., 9 GIL 37, it is said that an outlet is claimed. 
the public have an interest in permitting the own- So in KentuckY one who resides upon a tract of 
er of land to have an outlet to a public road so that land which is sitnated upon a pubIfc bighw-ay 
he can get out to electiolli!, and to perform jury cannot condemn a pas&lgeway over the Jands of 
duty, road duty, militia or patrol duty, give evi- another merely for the benefit of a tract of lar.d 
dence m court and carry produce of his land to which is entirely 8UlTounded by the land of other 
market. In thig case, however, the statute anthor- persons. Robinson v. Swope, 1.2 Bush, 21: Shake 
izing condemnation of land fOr a private road was v. Frazier, 13 Ky. 1.. Rep. 825. See also Varner v. 
held unconstitutional because no provision was Mart~ m.w. Va. 538. 
made for compensation. In }liss01ll1 a private road if it is a way of neces-

The same doctrine seems to be implied in the de.. sity may be condemned over another's land. Barr 
cisiona below cited from North Carolina, Michigan. v.Flynn, 3 West. Rep. 'l71, ID Mo. App. 383. 
&ndPennsyJva.nia. So in Snyder v. Warford,.ll Mo. 5l3., 49.Am. Dec. 

94. it is said that a right of way by necessity being 
Ntu8Bitu of road. met'elyan easement, a statute authoriZing the es-

In Pennsylrnnia the constitutionality of statutes tablishment of such a right over the land of an
authOrizing the condemnation of land for a pri- other 15 not uoconstitutional. The decision pro
vate road does not seem to have been directly con- ceeds on the theorytbat such right of way exists 
tested aud passed upon but tbe decisions limit the independently of the statut,e and that the act only 
right to a road which 15 strictly necessary. Pocop- provides a convenient mode of locating the way. 
IOn Road. 16 Pa. 15; Be Private Road In Red- But in Stewart v. Hartman. 46 Ind. :ID,andClack 
atone Twp. 112 Pa_ 183. v. White, 2 Swan, MO. the doctrine that a right of 

In People v. Richards. 38 Mich. 2H,1t is held that way by necessity ex:iSts whenever land is entirely 
mere convenience will not justify condemnatioo enclO8ed by that of others. and therefore that a 
fOr a private road, but tbat it can be had only statute authOrizing the condemnation for a private 
"'bere'there 15 no other way of acces8 tothe lands ot road in such a case is oonstitutional as a mere rec_ 
the applicant, and that the accommodation of lot- ognition of a prior right. is denied and it is ex_ 
owners to get access to a village plat is insu.flicieot. pressly held that no such way of necessity exists 

So in Runde] v. Blakeslee, 47 Mich. 575, it is held over a stranger's land, but that it depends upon an 
that there mustbe an express finding that the road implied grant. 
fa necessary. The tact that only an easement is taken for a 

So in Colville v • .Judy, 'Z'3 Mo. 651.1t is held that private road does not prevent the taking from be
t~e fact that the way sought is a •• way of neces- ing unconstitutional as It amounts practically to 
&lnty," is a juri..'<dictiooal fact which must be set out taking the land. Crear v. Crossly, 4.0 TIL 175. 

the petition. A general review of all the authorities leads to 
In North Carolina condemnation of land for a the conclusion that condemnation of land for a so

J)r:iva~e road which is ··necessary. reasonable, and called private road the expense ot which the peti_ 
~t .. lS also permitted, but it seems that the ques.- tioner is required to pay in whole or in part, ought 
tl00 of the constitutionality bas not been eXpl1citly not to bi! held unconstitutional if the road is in 
eonsldered. WarlIck v. Lowma~ 103 N. c. l22. fact open fur the use of the public. This doctrine 

Thus in BnrgwYD v. Lockhart, 60 N. C.269, and bas evidently gained ground during the time in 
!tayO V'. Thigpen, 107 N. C. 63, it is held that a way which the question has been in dispute. and in 
fa not necessary, reasonable, and just it there Is 8everal states express constitutional provisions 
~notber convenient outlet to a public road: and! have been made in favor of the right to condemn 
oLea v. Johnston., 31 N. C. 1.'), it is held that a I lands for private roads. as in Alabama, art. 1, IU; 
r~bli? road to which access may be had defeats Colorado, art. 2, 1 Ii; Illinois. art. 4, 130; ~fichigan. 
)l e Mght although it is not so convenient as a art. JR, § 11,: Missouri, art. 2, § 20; New YOrk, art. t. 
~Po~ private road. I § 7, and perhaps in some other states.. B. A. R. 

1 
Ut It is decided in Caroon v. Doxey. f8 Y. C. Zl, 

6L.R.A. 
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lng land-owner!. The said viewers met as cant, and the general public, so that the decree 
directed; surveyed and marked out the road; itself provides that it shall be a public as well 
platted and mapped the same; made their reo as a private road. 
port to said board. which thereupon ordered In A~esbitt v. Trumbo. 39 Ill. 110. 89 Am. 
the road oVerseer-to tender to defendant. who Dec. 290, and Crear v. Crossly. 40 Ill. 175, the 
was a nonconsenting land-owner, the sum of court holds that section 93 of tbe Act of 1861 
money awarded to him. which sum the defend· (TIl. Stat. p. 263) is unconstitutional. for the 
ant refused to accept. Thereupon this suit reason that it transfers the use of the land 
was commenced. The cause was tried before condemned to the person for whose use the 
the HoD. W. G. Piper. Judge. and a jury. road was established, his heirs and assigns, 
The jury assessed the damages accruing to forever. The owner is deprived of its use. and 
-defendant at $100. Judgment of condemnation the other acquires its use perpetually. For 
was thereupon entered. Defendant appealed all practical purposes, this amotlnfi:! to a trans
from said judgment to this court. The prin- fer of the land. It will be seen that this stat~ 
dpal contention of the appellant is that the act ute is very different from section 933. Idaho 
of the territorial Legislature. to wit, section Rev. Stat. The owner of the soil and the gen-
933. Rev. Stat. Idaho, is unconstitutional, for eral public has as much interest in and the 
the reason that it attempts to take private right to the use of such private road, as fully 
property for private nse. It is a general rule and completely, as the person upon whose ap· 
that the right of eminent domaiil does not im- plication it is opened; and the effect would be 
plv a right in the sovereign power to take the that, if the use of the land for such purpose 
property of one citizen. and transfer it to an· should cease. it would revert to the owner of 
other, even for afuU compensation, where the the soil. In the two last-named cases Mr. Jus· 
public interest will be in no way promoted by !lee LI!-wrence, one of the most eminent jurists 
such tramfer. This dodrine, in the absence of his time, dissents from the opinion of the 
of any constitutiooal provision. is established court, and giving his reasons, in Grear v. Gross
by a long line of decisions not necessary here ly. he says: "If the government, after mak
to enumerate. Among other decisions, the lng a grant, owns all the surrounding land£!, 
appellant cites Osborn v. Hart. 24 Wis. 89. 1 the brantee takes a right of way over the sur· 
Am. Reo. 161. The statute of Wisconsin rounding land to the public highway as an 
aUfhorized the laying out of private roads upon incident to his grant; and if the government 
the applicalion of any freeholder. such appli- retains the title to a tract of land, having sold 
cant to pay all damages and costs. To this the land surrounding it on every side. a right 
was added by the same statute the further pro- of way to a public road is reserved by impli
vision tbat "such private road. when so laid cation. This right of wav continues in both 

I ()ut, shall be for the use of the applicant, his cases, both in favor of and-against subsequE'nt 
heirs or assigns, • • . nor shaU·the owner grantees, for it is a right created by operation 
()f the land through which such roads shall be of law, and from necessity, to enable owneI'3 
laid out be permitted to use the S3me as a road, to enjoy their lands. I consider our statute in 
unless he shall have signified his intention of regard to private roads as simply based on this 
so doing. • • • befo::-e the damages were common· law right. and regulating its exercise. 
ascertained. " The court held in above case The right existed before the Act was passed, by 
that, inasmuch as the public could not use such the established rules of the common law in 
road, and had no interest in it, and the owner regard to the construction '1f grants." These 
of the land could not use it, the law could not reasons apply with equal force to our own 
be sustained. It will be noticed that our Statute statute, and in our opinion would be sufficient 
(sec. 903 et seq.) contains no such exclusive reason for upholding it, were there no other 
proviSIOns, but a private road. when opened, authority. There is abundant authority. bow
can be used for any pllrpose to which it is ever, for sustaining the statute in the decisions 
adapted by the general public and by any in- of the courts. Where the road, though 1aid 
divldual thereof. In the same case the court out upon the application and paid for and ke~t 
says: .. In some of the states it has been held I in repair hy a particular individual, who IS 
that these roads. although termed 'private: yet especially accommodated therebv, is, in fact, a. 
were in fact puhlic, roads, 80 far as the right public road, and for the use of"' all who may 
to use them was concerne~, and upon this desire to use it. then it is reo-arded as sccom· 
ground the power of the LegISlature to author- plishing a public purpose for ~hich land may be 
ize them to be laid ~ut has been sustaioed." condemned. Lewis, Em. Dam. § 167; Slta1:eT' 
Oswn v. Hart, 24 WIS. 91, 1 Am. Rep. 161; v. StarreU. 4 Ohio St. 494' Ferris v. Bramble, 
Perrine v. Farr. 22 N. J. L. 356; Be Hickman. 5 Ohio St. 109; Denham' v. Bristol Co!tllty 
4 Hart. (DeL) 580. In case of Witham v. Os· Comrs. 108 ]'Iass. 202; Sherman v. Buick, 52 
burn, 4 Or. 318.18 Am. Rep. 287 .. also cited by Cal 241,91 Am. Dec. 577, and cases the~e 
appellant, the court holds tha.t pnvate property cited; Monterey County v. Cushing. 83 Cal. 501; 
caun()t be taken for exclUSIvely private use, Brock v. Barnet, 57 Vt." 172. 
whether compensation be 1Ila~e or not; but the The Constitution (art. 1, § 14) substantially 
C~)llrt also holds th.at the Leglsla.ture may pr(}- recognizes the right of the Legislature to pro
Vide for the establIshment of pnvate roads, or vide for laying out private roads or byways. as 
··byway.s,:' 35 they are termed in oU; ~tatute. follows.: •• The necessary use of lands for 
bv pr:ovldmg that the.v shall be publIc Instead reservOlrs or storage basins, for the purposes of 
or pnvat.e roads, ~nd that t?ey may be used by irril!ation, or for rights of way for the .con-
the pubhc. ~t wlll be noticed t~at the decree sfrucHon of canals .. ditches. fiumes, or pipeS, 
of the court, In the case at bar. dIrects that the • . . or anv other use necessary to the colD· 
said highway shall be opened for the use and plete development of the materiai resources of 
benefit of the said P. N. Lnnstrum, the appli· the state, is hereby declared to be a 
16L. R A. 
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public use." This provision is certainly suffi· 
cient to authorize the Legislature to provide 
for the establishment of byways, or pentways, 
as they are sometimes called, or private roads, 
which· are for tbe use of anyone who may de
sire to use them. The necessity for such 
private Toads is apparent when it is stated that 
·it would be impossible to improve very many 
valuable tracts of land in this state which HTe 

not reached by public highways, unless this 
power existed. Such roads are therefore neces
sary to the complete development of the mate
rial resources of the state. We aTe therefore 
of the opinion that section 933, Idaho Rev. 
Stat., is constitutional. 

The appellant complains that the decree of 
the court authorizes the condemnation of a 
strip of land only 30 feet wi~e instead of 50 
feet, which is required for the width of high· 
ways, It would seem that the person whose 
land is condemned cannot be heard to complain 
that the court did not take 50 feet of land in. 
stead of 30 feet. It is hardly consistent with 
his position, since he appears bere complaining 
that any was taken 

The appeHant also makes the point that the 
complaint does not state facts sufficient to COD
stitute a cause of action. We think this point 
cannot be sustained. The ultimate facts only 
are necessary to be alleged, and these are suffi
ciently set forth. The respondent in this case 
complains that the court below rendered a 
judgment in form against P. !{. Lunstrum for 
the amount of the damages and one half the 
costs, while it is undoubtedly true that no
judgment can be rendered against one not a 
party to the suit. As neither the respondent. 
the county of Latah. nor Lunstrum. nor Peter
son has taken any appeal from this part of the
judgment, it is not before this court. The· 
condemnation is made substantiallv upon COD
dition that said Lunstrum shall pay the de· 
fendant, Peterson, the damages and one half 
the costs, (into court,) and, upon such payment 
or tender, the decree can be enforced. 

Judgment affirmed. 

Sullivan, Cl~. J.. and Huston. J., concur. 

KANSAS SUPRE)IE COURT. 

CNION STOVE & ~rACHINE WORKS, 
Plff. in Err .• •. 

J. D. CASWELL, et a~ 

( ....... _ "lran .... __ • __ > 

~ere property is sold and the pur.
·Ffead note by V ALE...""tTD'E, J. 

chaser agrees 'to pay the considera.
tion therefor. or a. portion thereof'. to 
a. creditor of the vendor. the purchaser • 
as b€tween himself and the vendor. becomes the 
principal debtor. and the vendor only a surety: 
IlDd if the credltor afterwards, and because of 
this arrangement, accepts the purchaser as a 
debtor, he must accept him in the same manner, 
and as his principal debtor, with the vendor only 
as a surety; and if the creditor then. by a valid 

NOTE.-Rcleast afmortgagor as su'rety by mortgagee's) signment of the mortgage for the latter's 8.ccom~ 
dealing with 't'entU6 who has <usumed the mort- modation in order to give him further-time for pay ... 
Qar;€. ment but without making any binding contract for 
The above case in denying that a mortgagee can extension. Boardman v. Larrabee. 51 Conn. 39. 

hold both the mortgagor and a grantee of the latter The relation between mortgagor and mortgagee-
88 principal debtor is in plain conflict with the is not changed by assumption of the mortgage 
courts of Iowa. and Connecticut and also with dicta debt by a vendee of the mortgagor and a new 
at least of the courts of Michigan and Mi880uri. mortgage of the loU! purchased by him to secure 

In Iowa the decisions are explicit to the etIeet It. Watersv. Hubbard,« COnD. 340. 
that until a mortgagee in some way recognize On the other hand, the courts in New York and 
the mortgagor as surety on1y. he may treat both Maryland. and a circuit court of the United 
mortliBgor and his vendee, who has assumed the States, hold tbat a mortgagor is entitled to be 
debts, as principalq• Corbett v. Waterman., 11 treated as a surety and released as such when the 
Iowa, 87; Massie v. Mann, 1'I Iowa., l3!, James v. mortgagee has trpated the mortgagor's -vendee, 
Day. 37 Iowa., 1M. who has assumed the mortgage, as the principal 

In Crawford v. Edwards. 33 Mich, S5t, the court debtor by making a new contract with him. Thus 
ears that a mortgagee may treat both the mort- they hold tbat the extension of time to the '\"endee 
gaQ:or and vendee.of the latter, who assumea the of a mortgagor who has a8!!umed the mortgage 
debt as principal debtors for the pnrpose of a per- debt without the mortgagor'a consent releases tho 
SOna} decree against them; but in this case 8 per- larter. Union Mut. L.lns. Co. v. Hanford, 20 Fed. 
SOna} decree was sought only against the vendee. Rep.588; Fish v. Hayward, 28 Hun, 456; CaI'\"o v. 

In Connecticut Mut. L. los. Co. v. Mayer, 8 MOo Davies, '13 N. Y. 211; Paine v. Jones, 76 N. Y. 274:; 
APJ>. 18, the court says that as to the mortgagee Murrayv.1.Iarshal1, 94.N.Y. 611; Spencer v. Spencer, 
both the mortgagor and his vendee who assumes 95 N. Y.353; George v. Andrews. 60 Md. 26.45 Am. 
the debt may be prinCipal debt-ors or otherwi.se. Rep. 'i06. 
The actual point decided is that the consent of the But on the contrary inlowa. in accordance with 
lIIortgagee that grantees of the mortgagor, who the doctrin~ there adopted. such an exWnsion of 
ere insolvent, way remove machinery from the time to the vendee of a mortgagor without the 
premises, reducing its value so as to leave the latter's conseut will not release him.. . Corbett v. 
secUrity in.,ufficient. does not release the grantor. Waterman.l1 Iowa., 81. 

In Connecticut the assumptIOn of a mortgage So in Iowa the release of a part 01 the mortgaged 
de~t by a vendee of the mortgagor makes hima property which has been bought by onewboas-
prmcipal and the vendee a mere surety only as be- SUtn€S the debt will not discharge the mortgagor 
t~een themselves and not as to the mortgagee. or althOugh he does not consent to the release, James 
hlSassignee. although such assignee deals with the v. Day. 3j Iowa. 1M.. B. A. R. 
the vendee as a principal debtor by taking an as-
16L. R A.. 



86 KA.NSA8 SUPREl1E CoURT. 

agreement with tbe purchaser. and without the 
CQnsent of the venrior, extends the time for the 
payment of the debt, he will release and dis
cilarge the vendor. 

(May 7. 1892.) 

J. Caswel1, husband and wife, tbe payors and 
mortgagors, to recover the sum of $866.50 and 
interest. The plaintiff also made the Union 
Stove & Machine Works, a corporation of 
Leavenworth, Kan., a party defendant. As 
the plaintiff's claim seems to have heen admit~ 

ERROR to the District Court for :Reno ted by all the parties, and no claim of error is 
County to review a judgment refusing to fL."'Signed as against him, it will not be neccs-

8ubject the lands of defendant Caswell to the sary to again mention his name. The Union 
lien of a judgment in favor of the defendant, Stove & ]'Iachine Works answered, setting 
Union Stove & .Machine Works, in an action forth, among other thin~. a cause of action 
by Smedley Darlington, to foreclose a mort- against John D. Caswell for $S07.82, and to 
gage upon Caswell's land in which the corpo· enforce an alleged lien upon !.he real estate in 
ration wai made defendant, and set up'a claim questioD, subject, however, to the plaintiff's 
for independent relief under its alleged judg- lien, which cause of action so set forth by the 
ment. Affirmed. Union Stove & .Machine W· orks was founded 

The facts are stated in the opinion. upon an alleged judgment rendered in Its favor 
~llr. R. F. McGrew~ for plaintiif in error: and against Caswell on December 8, 1~S6, in 
The evidence does not state that the Fisher the district court of Pratt county, for the sum 

chattel mortgage was for the Caswell debt. of $963.99, and a transcript thereof filed in 
Tbe demurrer should have been sustained. the office of the clerk of the district court of 

See 1 Parsons, Cont. 7th ed. pp. 217-222, and Harvey county on December 20, 1886, upon 
notcs/ Story, Prom. Notes,6th ed. §§ 105, 404'1 which judgment a payment was admitted to 
408, 438; Plano Mfg. Co. v. Burrows, 40 Ran. have been made of $214. Among other aIle-
361. gations contained in this answer are- the fol-

There must nut only be an agreement of a lowing: "-That there was paid on said judg· 
second party to pay a debt of the first party to ment the sum of $214 on the 8th day of June, 
a third party, but there must be an agreement 1887, that there is still due and unpaid on said 
of all partie$ upon a sufficient consideration to judgment the sum of $807.82 after allowing 
accept the first party as paymaster exclusively, all credits on the same.n The defendants, the 
and also to release the second party. Casw.ells. replied to this answer, admitting the 

See Parsons, Cont. 7th ed. pp. 217-222; Plano judgment, but alleging that it had been paid 
Mfg. Co. v. Burrows, IfUpra. and satisfied in the following manner, to wit: 

There might he knowledge of and acceptance "Said John D. Caswell and Sarah J. Caswell 
of the several promises of Eastland and Fisher, further allege that since the rendition of said 
and without an agreement to relea~ Caswell, judgment, and on December 12, 1886. one 
there would be no satisfaction of the judgment William Fisher, being then and there inrieuted 
as to Caswell until fully paid by either of the to said Caswell in 8 sum greater than the 
obIi,!!or~ amount of said judgment, assumed the .pay:-

Plano Mfg. Co. v. BUrr01.C8, supra. me-nt of the same, and the said Union Stove & 
J1essra. Charles H. Apt and Bowman & ~Iachine WorkS took and accepted the said 

Bucher. for defendants in error: 'Yilliam Fisher therefor in fun payment and 
Payment cannot be proved under a general) satisfaction of said judgment, takmg from the· 

denial. I said William Fisher a note for the same, se-
St. Louia, Ft. S.& W. R. Co. v. Grine, 39 Kan. cured by both real and chattel mortgage, and 

'i3l. that said Union Stove & Machine Works bas 
Where payment is alleged, proof tbereof is i since foreclosed said mort.!t3ge by an action of 

admissible and the burden of proving theil' replevin in the district court of Pratt county, 
Same is on the party pleading it. Kansas. That by reason of thepremi"€s afore· 

Guttermann v. &kroeder, 40 Kan. 507. said said judgruent has been fully satisfie~, 
When tbe creditor accepts tbe new debtor, I and said Caswens released and relieved- from 

such Dew debtor becomes the principal and the tbe payment of the same." The defendants, 
former debtor tbe surety. the Caswells, with leave of court, filed the fol

Genter v. J1eQueJ,ten. 24 Kan. 480; Plano i lowing amendment to tbeir reply. to wit: 
1ff!}. Co. v. Eurrou:s. 40 Kan.361. 1'·That said indebtedness of said William 

This extension given the principal for value I Fisher to ~aid J. D. Caswell arose in this man' 
wit.hout the consent of the security released the; ner: That on or about November 27, 1~86, 
surety. I said J. D. Caswell sold and conveyed his stock 

Rose v. Williams, 5 Kan. 483; Hubbard v. of merchandise and business house aDd lot in 
()uden, 22 Kan. 363. Saratoga. Pratt county, Kansas, to one WH· 

The pU!8uing of Fisher on his chattel mort-I Jiam Eastland, who, as a part consideration 
gage and procuriD§<::r fun indemnity for the tberefor, assumed and promised to pay a note 
claim of the Union tove &- ,:Machine Works is of the said J. D. Caswell to the Union Stove 
conclusive evidence of the release of Caswell. & :Machine 'Yorks, which note was secured by 

Wall,er v. CroslJU. S8llinn. 34. a mortgage upon the business house ar:d lot 
aforesaid. and also by a chattel mortgage upon 

Valentine J., delivered the opinion of the the beating stoves of the stock of merchandise 
court: aforesaid. that afterwards, and on or about 

Tbis was originally an ordinary action upon December 12,1886, said William Eastland sold 
a promissory note and a real estate mort· and conveyed said stock of merchandise to 
gage, brought in the district court of Harvey I. said William Fisber, and said business house 
county by Smedley Darlingtcn, the payee and I and lot to Bertha Fisher, the wife of said 
mortgagee, against John D. Caswell and Sarah 1Villiam Fisher, subject, however, to the in.. 
16 L. R A. 
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cumbraDces placed on the same bJ' the said J. duced in evidence seem to have been properly 
D. Caswell to the Union Stove and .Machine certified copies. and they were introduced in 
Works as aforesaid; and as a part of the cou- evidence under section 372 of the Civil Code. 
{;ideration for the sah~ and transfer of said bus- IIammerslough v. Hackett, 30 Kao. 58. 
iness house and lot and the stock of merchao- The next alleged error is the overruling of 
dise the suid William Fisber assumed the the demurrer of the Union Stove & Machine 
obligation of the said William Eastland as Works to the evidence of the'defendants Cas
aforesaid, and promised and agreed to pay the well. The substantial question presented by 
indebtedness of the said J. D. Caswell to said the demurrer to the evidence was whether the 
t'nion Stove & Machine Works as aforesaid." evidence of the caS wells proved tQeir alleged 
The Cnion Stove & Machine Works replied to defense that the aforesaid judgment had been 
the Cas wells' reply by filing a general denial. paid and satisfied. It is not necessary for us 
Afterwards the case was taken on a change of to consider this question. for, after the over
venue to the district court of Reno county, ruling of the demurrer, much additional evi
where it was tried upon the foregoing plead· dence was introduced, and the Union Stove &
iugs, and, as between the Union Stove & l\Iachine Works again by a motion for a new 
Machine Works and the Cas wells, before the trial raised the broader question wbether, upon 
COlirt and a jury, and the jury rendered a gen- the whole of the evidence introduced on the 
ual verdict in favor of tLe Caswel1s and trial, the Caswells' defense was proved Of not. 
against the Union Stove & .llachine Works, We shall consider only this broader question 
and also made certain special findings of fact. raised by the motion for the new trial Tak
which verdict and findings, omitting formal ing all the evidence togetber, and it proves 
parts, read as follows: Verdict: .. We, the substantially, among others, the following 
jury duly empaneled and sworn in the above- facts: John D. Caswell was a retail dealer in 
entitled case, do upon our oaths find for the hardware, stoves, tinware, etc., at Saratoga, in 
defeudant J. D. CaswelL" Special findings: Pratt county; but he owed the Union Stove & 
"(1) Did the Union Stove & l!Iachine Works :Machine Works a large amount of debt, for 
ever agree to release the defendant Caswell which his real estate and sO{Ile of his personal 
from the payment of said judgment, and take property were mortgaged, and for which df:'bt 
(lne Fisher for the payment of the same? tbe aforesaid judgment was rendered in that 
Answer. Yes, they did, tbrough their agent, county. Tbe judgment was also fi?f the sale 
~It'Grew. (2) If you find that tbe Union Stove of the mortgaged real estate. Caswell solO. 
&}IachineWorksacceptedFisheraspaymaster this property and business to William East
of the judgment in question, and released de- land, and Eastland assumed and agreed to pay 
fendant, Caswell from tbe payment of the Caswell's debt to the Union Stove & MachlDc 
same, state what witness or witnesses testified 'Yorks. Afterwards Eastland sold the prop
to that fact. .A. Note and mortgage. (3) erty and business to William Fbber. and 
'Vas it not expressly agreed between the Union Fisher assumed and agreed to pay tbe afore· 
Stove &:lIachine 'Vorks Company and Fisber, said debt. After the Gnion Stove & lIacbine 
at tbe time Fisher gave the chattel mortgage I \Yorks procured an execution to be issued uJr 
to the Union Stove & Machine Works Com. on said judgment, and R.-F. ~IcGrew. an attor
pany, that it was given as additional security ney anu agent of the Union Stove & ~lachine 
for the Caswell judgment, and that Caswell 'Vorks. with ]Olr. A. Magruder, tbe under
was not to be released from the payment of sheriff of the county. who was holding the 
said judgment l' ..:4. It was not. (4) If you execution. went to the place of business of 
&n"wer tbe above question in tbenegative, then Fisher to levy upon the property, but finally 
state fully what the agreement between Fisher \ Fisber gave bis negotiable promissory note. 
and ~he Union Stove & Machine Works was at 'I' dated December 17, 1886, to the Union Stove 
the tIme said mortgage was given. A. Note, & Machine Works for $975, due in ten days, 
mortgage, and extension of time," The court land also executed a chattel mortgage to tbe 
rendered judgment in accordance with tbe union Stove & llachine 'Vorb upon his entire 
get;Ie.ral verdict, and the Unir)ll Stove & Ma., stock of hardwlire. stoves, etc., to secure tbe 
chlOe Works, as plaintiff in error, bring-s the payment of the note, and no levy was made. 
case to this court, making the Caswells the and tbe execution. by order of lIIcGrew. was 
defendants in error. returned to the court~ This mortgage included 

The first alleged error is tbe ruling of- the 1 the property which had already been mort
CO~.lTt permitting the Caswells to introduce I gaged by Caswell to the Union Stove & 
eVld.ence tending to prove paymenl and satis· ~Iachine Works, and much other property. 
factl~n of theaforesaid judgment. There was In all these transactions the Union Stove & 
certaInly no error in this, ,for altboug;h the .Macbine Works was represented by McGrew. 
Ca.s~ells admitted the judgment and did not Three days after the execution of tbis note and 
Specrfical1y deny that anything was due there- mortgage, to wit, on December 20. lM86, the 
on,. yet they substantially alleged that tbe whole Union Stove & .l1achine Works, by their agent, 
of It had ceen paid and was satisfied; and this, .McGrew, filed a transcript of the judgment in 
udnd.er the facts of the case, was better than a the office.of the clerk of the district court of 
emal. Harvey county in accordance with tbe provis
:the next alleged error is that the Murt per- ions of section 419 of the Civil Code. for the 

lDIt!ed certain papers supposed to cnnstitute purpose that the judgment should become a 
CaplE'S of certain deeds, mortgages, etc., to be II lieD upon all Caswell's real estate in Harvey 
introduced in evidence. There does not appear couoty,and so that the Union Stove & )Iacbine 
to be any error in tbis. The originals of the WorkS could enforce the judgment against 
papers wer~ not within the cuslody or the I Caswell's real estate in tbat county. This note. 
Control of the Caswells, and the copies intr<? and mortgage were given, according to the 
16L.R.A. 
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testimony of McGrew and Fisher. as additional I far the ben9fit of a third, or where no ownerot 
security for the debt owing by Caswell to the property has sold it upon an agreement that 
Union Stove & Machine Works, Bnd evidenced the purchaser should pay the consideration 
by the judgment. Afterwards the Union therefor, or a part thereof, to a creditor of the
Stove & Machine Works replevied the mort· vendor, some of the questions have been set
gaged property irom Fisher. Fisher gave a tIed by this court Plano .Mfg. Co. v.Burrow8, 
redelivery bond. and retaioed the property. and 40 Ksn. 361 et seq., and cases there cited; 
carried on bis business for some time, but Mumperv. Kelley. 43 Ran. 262. Alsosomeo( 
afterwards judgment was rendered against him the questions with respect to the rights of 
in the replevin action for a return of the prop· sureties where the creditor and principal debtor 
ertyor its value, to wit. $975, and costs. and have extended the time for the payment of the 
he delivered the property to the Union Stove debt have also been settled by this court:.. 
& :Machine Works. Fisher testified that the Rose v. William!, 5 Kan. 483; Hubbard v. Og· 
replevied property was worth about ,1,nOO,and den, 22 Kan. 363. But there are still many 
Lis evidence upon this subject was not contra- other questions remaining to be settled. AU, 
dieted by tbe testimony of any other witness. or very nearly all. the authorities agree that 
There is nothing in the case furtber.than the where 8 vendor of property aod tbe purchaser 
above showing that the judgment oftbe Union agree that the consideration therefor, or a part 
Stove & Machine Works against Caswell has thereof, shall be paid to the creditor of the 
ever been fully paid or satisfied, and nothing vendor. the purchaser, as between these two 
further than the above showing that the Union parties. will become the principal debtor. and 
Stove & ·Machine Works ever released or tbe vendor be transformed into a mere surety. 
egreed to release Caswell. or ever took or But no transaction or agreement of this kind 
agreed to take Fisher as their debtor in the or of any other kind bad between the vendor 
place of Caswell; but tbe evidence, so far as and the purchaser alone can affect or abridge 
It goes, shows affirmatively that the note and any of the rights of the debtor. He may 
mortgage taken by the Union Stove&Macbine sta.nd upon his absolute legal rights if he 

·Works from Fisher were taken as additional chooses to do so, looking only to the vendor as 
security for the debt owing by Caswell to the his treditor. With his consent, however. bis 
Union Stove & :Machine Works, and tbat the rigbts may be greatly affected. With his COD
n nion Stove & Machine Works did not intend sent .the original debt may be extinguisbed abo 
to release either tbe judgment or Caswell. solutely, and the purcbaser alone become liab1e 

Under the evidence introduced in tbis case to him, or tbe three p;'lrties togetber may mod
It is claimed by the Union Stove & Machine ify their rights in any manner, and to any ex
Works that the foregoing judgment in its tent as they may agree. With the creditor's 
favor and against the Caswells has never consent the vendor. who was the original debt· 
been paid or satis:fied or released, but is stilI or, may undoubtedly be made onlv a surety, 
in full force and effect; while. on tbe other and tbe purchaser be made theprinclpal debtor, 
side, it is claimed-first, tbat under the facts but of course it takes his consent either ex
of tbis case such judgment bas been fully sat- pressly or impliedly. One of the questions 
isfied by payment, but tbat, if it has Dot been then arising is as follows: Can the creditor 
satisfied in tbat manner, then, second, that it recognize the purchaser's liability to him at all 
has been satisfied by a release and discbarge in without at the same time recognizing it 8S it 
the following manner, to wit, that by tbe really and in fact exists at the time as between 
transactions had between Caswell, Eastland, the vendor and the purchaser? We would 
and Fisber, and as between themselves, Fisher think not, and we would think tbe weigbt ot 
became the principal debtor and Caswell be- authority sustains this view. GeO'rge v. An
came only a BUrE:ty. and that by Ute reco~- dreu:s, 60 Md. 26,45 Am. Rep. 706; CalJ:o v. 
nition on the part of the Union Stove & Daries. 73 N. Y.211; Paine v. Jones, 76 N. Y. 
:Machine Works of Fisher'S lia.bility to it for 274; Murray v. Marfjhall. 94 N. Y. 611; Spen~ 
Caswell's gebt. the Union Stove & Machine eerv.Spencer. 95:N. Y.353; Flakv. Hayward. 
Works made Fisher its principal debtor, and 28 Hun. 451l; Metz v. Todd, 36 .Mich. 473; 
converted Caswell into only a sllrety, and that l:nion Nut. L. Ins. Co. v. Hanford, 27 Fed. 
by accepting the foregoing note and cbattel Rep. 588. There are cases wbich hold that 
mortgage from Fisher to itself it extended tbe in such a case both tile vendor and purcbaser 
time for the payment of the debt from Caswell may be treated by the creditor as principals. 
to itself; and thereby, under the rules of law and neither merely as a surety. Boardman v. 
with respect to principal debtors and sureties, Larrabee, 51 Conn. 39; Corbett v. Waterman, 
Caswell, who was then only' a surety, was re- 11 Iowa, 87; James V. Day. 37 Iowa, 164. In 
leased from the payment of the debt, and tbat class of cases which holds that the pur
thereby the jurigment was also released, dis- chaser becomes the principal debtor and the 
charged. and sat~fied, so far as it affected vendor merely a surety it is held that, if the 
Caswell or his property. Witbin these antag- creditor enters into a valid contract with the 
onis~ic claim.s on the part of these, contending purchaser for the extension of the time for the 
parties are mvolved many questIons of law pavment of tbe debt without the vendor's coo
with resp~ct ~o whic~ the ~uthoritiesare diverse sent. the ve~dor, who is merely a surety, is Ie
and conflIctmg. whIle WIth ]'espect to others leased and dIscbarged; while in that class of 
of tbe questions involved in tbe case the cases which holds that both the purchaser and 
authorities are harmonious. Some of the the vendor are principals it is held that aD eX· 
questions involved in this ca."e have al· tension of the time for tbe payment of the debt 
ready bee~ settled and determined by this oy the creditor as to either the vendor or the 
court, whIle others have not. In all purchaser will not release or discharge the 
cases where two persons have made a contract other. We shall follow the former class of 
16 T. R A. 
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cases, as we are inclined to think that both'the this csse, that CasweU was discharged, and 
weight of authority and of reason is that way. that by his discharge the judgment beld by the 
!orr. Jones, in his work on :Mortgages.4th ed. Union Stove & Machine Works against him 
~ 742, expresses the doctrine. as it relates to was also discharged, released and satis.fied; and 
mortgage debts, as follows: uA purchaser probably there was no injustice in this. The 
having assumed tbe payment of an existing Union Stove & :Machine Works probably had 
mortgage. and thereby become the principal sufficient security for' their debt a~nst Cas
debtor. aod the mortgagor a surety of the debt well without recognizing or acceptIng Fisher 
merely, aD extension of the time of payment of as their debtor at all, as it voluntarily did. 
the mortgage by an agreement between the Caswell, with all his property subject to exe-. 
holder of it and the purchaser, without the cntion. was liable. Besides the Union Stove & 
concurrence of the mortgagor, discharges him :JUachine Works had a chattel mortgage upon 
from aU liability upon it. The holder cannot a portion of Caswell's stock in trade. which 
enlarge the time of payment, and protect him- stock in trade was transferred first to EastJand 
self by reserving his rights against the surety and then to Fisher; and also bad a real-est"hte 
in the agreement of extension. Snch a reser- mortgage upon the real estate where the goods 
vation has no e1Iect unless the mortgagor agree were kept. But the Union Stove & Machine 
to it. U See also, upon the' general subject of ''forks voluntarily chose to recognize and ao
releasing the surety by the extension of the cept Fisher as its debtor, and it thereby, under 
time for the payment of the debt by the cred- the law, made him its prl~cipal debtor, and 
itor to the principal debtor, 2 Brandt, Surety- from him it obtained additional securitywhich 
ship, 2d ed. §§ 359, 360. 363, 364, 369, 372, would seem to be ample. It procured a chat-
373. 375. tel mortga~e upon all Fisher's stock in trade. 

With tbeviews above expressed the question and afterwards replevined it from him; and 
then arises, Was the time for the payment of the Fisher, its own witness, testified that the re
debt in the present case extended 1 The note plevied property was worth about $ 1,500, 
snd chattel mortgage taken by the Union Stove while the judgment against Caswell, before 
& )[achine Works from Fisher were not to be bOy payments were made thereon, amounted to 
paid or to be due for ten days after their date. only $963.99. This property was probably 
They were inteuded, howev-er by the Union largeIy wasted by tlle trsnsactionshad between 
Stove & Machine Works to be taken only as ad- the Union Stove & .Machine Work<; aod 
ditional security. Now, it is true that any Fisher, which perhaps would not have been 
kind or any amount of additional or collateral the case except for the voluntary intermed
security may be taken by the creditor without dling by the Union Stove & lIachine Works. 
d!sclIargio~ a surety 00 the Original debt, pro- Before closing this discussion, it would per· 
VIded the tIme for the payment of the original haps be well to quote a portion of section 1312 
debt is not extended. But was that the case of 2 Daniel on Negotiable Instruments, 4th eel 
in the present case? If it was. and if the time as follows: "The principle that whatever dis
for the payment of the original debt was not charges the principal discharges the surety is 
extended. then, of course, the vendor, Cas- of extended application, and it is operative 
well, was not released; but, if the timefortbe whenever anything is done which relaxes the 
payment of tbe original debt was extended, terms of the exact legal contract by which the 
tb.en the vendor, Caswel1, is released. Now, I principal is: bound, or in any wise If'ssens, im
FIsher was the principal debtor with regard io pairs, or delays the remedies which the cred
the Original debt~ and was not the time for the itor may resort to for its assurance or snforce
payment of all debt extended as to him? ment; for, whenever the creditor relaxes his 
COUld tbe Union Stove & :llachine Works have hold upon the principal debtor. he impairs the 
sued Fisher for the purpose of collecting any hold upon him which the surety would ac
debt prior to the expiration of the ten davs quire by substitution in his place cn making 
given by the note and mortgage? We mu-st payment; and good fai~h and fair: dealing re
aoswerthis question in the negative. 2 Brandt, quire that the surety sbould not be exposed to 
~uretyship, 2d ed. §§ 363, 364. And answer- the injuries which might thus be inflicted upon 
109 tbis question in the negative. then would him. In the immense majority of cases 
not.- Caswell, as the surety, be discharged1 the act done does not actually damage the 
ThlS question, we think, must be answcred in surety a shilling, yet the doctrine is so tirmly 
!h~ affirmative. Upon questions of this kind established that only legislative enactment can 
It lS possible. however, that the authorities are change it." 
not. entirely harmonious, but we think the We have now considered every substantial ... 
ltelght of authority and of reason is as we question iu this case. There are other ques-
h.ave intimated. See the authorities above tions presented by counsel's briefs, but with 
cHed; also J.lfoln7e L. Ina. Co_ v. Randall,71 tbe views that we entertain we do not think 
~la. 220; Kane v. (JntelfJ/, 100 N. Y. 132, 1 that it is necessary to discuss them. 

l
ent. Rep. 245; Cumming v. Montreal Bank, The judgment of the roure below wlll be af-
5 Grant, Ch. 686. firmed. . 
We think it must be held, under the factso! All the Justices concur. 

16L.R. A. 
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UNITED STATES CIRCUIT COURT, NORTHERl'! DISTRICT OF GEORGIA. 

CE~TRiL TRl'ST CO. of New York 
. ". 

MARIETTA &- NORTH GEORGIA R. CO. 

L INTERVENTION OF BLUE RIDGE 
)iARBLE CO. 

(. ______ .Fed. Rep. __ •• ~ ___ ) 

receiver of a contract to transport certain 
freight the charges on which had been paid to 
tbe mortgagor., On demurrer to petition. Sus
tained. 

Statement by Newman, J.: 
On January 19. 1891, there was 8n existing 

contract between the Blue Ridge :Marble Com
panyand the Marietta & North Georgia Rail

A receiver ofaraib-oad company lsnot way Company, by which the railway company 
obliged to complete the transporta.l agreed to haul marble from th~ quarries at 
tion of freight or repay any part of the Tates Station to Marietta, Ga., and allow said 
prepaid charges a1tbough the freight bad freight to be stopped over. cnt and dressed at 
been taken by the raUroad ~ompany with an an intennediate station called Nelson. On 
e.~vance payment of the f:re,?,ht for the wb?le Mid date, under tbis contract. there was con
dlStance under a contl"act winch gav~ the ShIP- siderable marble at Nelson being dressed a.nd 
pers the rig1;ttto take.it off and. bave c~rtain wor~ worked the freiO'ht on wbkh had been pre-
done upon It at an mtermediate pomt where It 'd f· T 0 S' 1l'. 
was at the time of the receiver's appointment. pa.l rom. at~ tatlOn to nI.arletta, and on 

. S8ld date said railwa.y was put in tbe bands. of 
(June 22,1892..) a receiver on the petition of the trustee for 

the bond·bolders. Said receiver refused to 

INTERVENTIOX in foreclosure proceed- recognize said contract, and to hanI freight 
iogs to compel specific performance by the stopped over at Nelsou. altboug~ the freight 

N OTE.-Recetver's obHoatilm on eontract of the trustees were not bound by a contract as to trans-
party '\Chou jJroperty he holils. portation of express matter. made between the 

The dGctrine seems to be well established, at- l'1lilrond company and an express complllly which 
though the cases on the subject are few, that a. had notice of the mortgage indenture. Ellis v. 
receiver is not bound by a contract of the party Boston,-H. &; E. R. Co. W7 J.fl:lss. 1. 
whose propertyiscommittedto his care, unleEsthe In Elmira, 1. & 8. RolL ~Iin Co. v_ Erie R. Co., 28 
cQntract creates a 1i~n on the property. This is de- N. J. Eq. 2M. 8 railroad company having a contract 
cided in substance notonlybytheca....;e of Southern fer tbe right to run over another road was held 
Exp. Co. v. Western N. C • .R. Co. 00 U. S. 2CO. 25 L. Dot entitled to relief against a severance of the 
ed. 321, on which the above decision is baaed, but connection by a receiver of the other road, which 
also by Brown v. Warner, lJ L. R. A. 391, 18 TeL relief W8$ asked for on the ground that the re
M3. and the other cases referr6(1 to below. ceiYer's conduct was oppressive and unwarranted; 

In BroWll v.Warner, supra. the court Eaid: "A re- but tbe cOllrtmadean order requiring the receiver 
ceiver as a general rule is but the agent of the to perform the contract upon certain equitable 
court that appoints him with authority to take the terms. holUing that it was for the advantage of the 
-posse;;sion and control of property, the subject railroad in bis hands that the contract should be 
matter of litigation; and is not the representati"f"e performed. The Question as to the legal etIeQt ot 
of the owner for the fnlftllment of the latter's con- the contrnct npon the receiver was Dot disclL."SCd. 
tracts, except in cases in which he has made the In Central Trost Co. v.Wabash, St. L. & P. R. Co~ 
contracts his own by some act; of adoption." 82 Fed. Rep. 568, Ii oontraet by R railroe.d company 

In tbat case it Wag held accordingly that a re- to take up lumber for a mlll-cwneratasandswitch 
ceiver of a railroad company was Dot liable for was held not of such a ch.ar:!lcrer that be was en
~mo\"ing a switch. although he thereby broke a titled to any preference over mortgage bond
contract of the railroad company, which was pure. hoJders on a claim of damages for breach of the 
IJ" personal., to maintain it at a certain place. The contract, but the effect oftbe contract to bind the 
court said that for failure to perform t.lle contract, receiver was Dot discWlSed. 
the cause of action was against the cOIDDany and The same rule above laid down as to contracts 
not of that character which could be brougbt generally applies to a lease. Receivers of a. lessee 
again~t the receiver without leave of court. do not become responsible for rent merely by ac~ 

On tbe other hand, in How v. Harding, ';6 Tex. cepting their trust and receiv1ng the assets, onless 
n, a contract of a railway company to take and they elect to take poo~ion of the leased property 
par for water from Q spriIl,ir on land over which a. and assume the liability to pay the rent or do some 
right of way Wru!- granted as part of the same con_ act which is in Jaw eqUivalent to such an election. 
tract was beld to be binding-upon a receiver of the Com. v. Franklin Ins. Co. 115 ~Ia..<I8. 2';"9: Fidelity 
company. beCause a. lien existed upon the right of Safe Deposit &T. Co. v. Armstroog, 85 Fed. Rep. 
'Vay for securing the payments for the water, that 566. 
being deemed the real consideration for the gTant .A receiver who ente.rs into possession .of and Of? 
of the right of way. • cupies lea.ooed. prop",rtyunequivocally manifests his 

Although it has DOW become wen este.blished that election to recognize the lease Bnd thereby jncur9 
a court appointing a receiver of railroad property a liability- fot" the payment of the rent. WoOOrulf 
Dlay make the expenses of preserving and oJ*rat- v. Erie It Co, 93 N. Y. 609; Brown v. ToledO. P . .t 
1o1l the ro~d a lien superior to a prior mortgage, W. it. Co. 35 Fed. Rep. Ht; Easton v.Houston &" T. 
the court has no general authority to displace C. R. Co. 38 F(>d. Rep. 784; People v. Universlty L
vested contract liens. Kneeland v. American L-oan Ins. Co. ao Hun, I.e!. 
&- T. Co. 136 U. S. 89, 3! 1.. ed. 3'i9. Tbe decision in the main case, like the otber9 

Somewhat analogous to the case ot a reeeiver is above referred to, is undoubtedly intended te reo
that of trustees of a railroad mortgage to secure: ognize the Validity of a claim against the receiv~r 
bonds. which is confirmed by the LegislatUIe, nnd II fllr breacb of contract which can take its plac~ 
gave the truBtees pow~r to take and operate the without preference among other debts of the 
road ina certain contingency subject to redemp- j estate. n. A. R. 
tlon Within a certain time. It was held that such I 

16 L. R. A. 
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charges had been prepaid to "Marietta. The 
Blue Ridge )IarbJe Company intervened in 
foredosur-e proceedings, and asked that are· 
ceiver lie compelled to complete the haul of all 
freight at Nelson, the charges on which had 
been prepaid; or that said receiver return. to 
the Marble Company the freight charges un· 
earned, . 

The Central Trust Company demurred to in. 
tervention, upon the ground that the claim is 
Dot a lien superioI' to the rights of the bond
holders, and because thec1airn W8S not a traffic 
balance, or a claim within those usuaUy allowed 
prior to the boods. 

Meslff's. F. C~ Ta.te~ R~ N. Holland. B. F. 
Abbott and C. A. Abbott for intervenor. 

By consent of the court, the express com· 
pany was allowed to file its bill in circuit 
court of thE' lTnited States for the Western 
District of North Carolina, where the fore
closure proceedings were pending. The bill 
prayed for a decree compelling the ran road com
pany to specifically perform its contract and to 
such other and further relief as the nature and 
circumstances of the case might requi.re. 

The prayer of petitioners in this interven· 
tion is the same in effect as the prayer of 
complainants in the case referred to. The 
supreme court, after disposing of other ques
tions, used the following language in the opin
ion: 

.. Tb~re is another objection to the appel
lant's case which is no less conclusive. 

The road is in the bands of the receiver ap
pointed in a suit brought bv the boud.holders 
to forelose their mortgage. The appellant 

. Newman.J .• delivered thefoUowingopin- has no lien. The contract neither expressly 
Ion: nor by implication touches tbat SUbject, It is 

I am satisfied that the question involved in not a license 8S insisted by counsel. It is sim
this intervention is controUed by the case of ply a contractiorthe transportation of persons 
&Yuthe'l'n E.;:p. Co. v. We~terl1 N. O. R. Co., 99 and property over the road. A specific per. 
U. S. 191. 25 L ed. ~19. In that case~ the can· formance bytbe receiver would be a form of 
tract was made between the express company satisfaction or payment which he cannot be 
and the railroad company, whereby the express I required to make. .As wei1 might he be de· 
company agreed to lend the I'aUroad company creed to satisfy the apvellsot's demand by 
$20,000 to be expended in. preparing and money. as oy the service sought. to be en· 
equipping its road, and the railroad company forced. Both belong to the lien·holders, and 
should grant tbe express company the neces· neither can thus be diverted. The appeUant 
sary privileges and facilities for tbe transaction can lberefore bave no locus standi in a court 
oC all expl"ess business over the road; the sum of equity." 

Mr. Henry B. Tompkins for Central 
Trust Co. ' 

Mr. A. S. Clay Cor the receiver. 

found to be due tbe railroad company there. I am clear that the view of the supreme 
for Upon monthly settlements of accounts to court as just quoted must control the question 
be applied to the payment of the loan and the presented by the intervention in this case. It 
interest thereon. is a peculiar condition of things, and unfortu· 

The $20,000 was paid in compliance with nate for the petitioners and a hardship on 
the contract. and shortly thereafter the express them undoubtedly; but to require the receiver 
COI?pany entered upon the road, transporting to transport its marble to :Manetta would be 
irelg?t according to the terms of tbe cont.ract, equivalent to require the receiver to pay them 

('epmgregular accounts,and exhibiting tbem in money the amount of the freight from ~el· 
to th.e company, which were always approved; son to )Iariett9.j and this the court certainly 
e..nd it {'ontinued to act under said contract UD· could not do, inasmuch 9.S they have n9 lien. 
nl a receiver, appointed in a bill to forelose . The petition of intervenors. sets forth the fa{'t 
the mortgage, refused to continue the contract; os above stated,and consequently the demurrer 
8~d the express company was compeUed to to the petition must be (Justaincd, and it is so 
~~~don the road, aIlhough its debt was un· ordered.. 

VlRGL'!IA. SUPREME COURT OF APPEALS. 

RICR)lO::\"]) & DANVILLE R CO., 
Plif. in Err., 

•• 
U. C. SCOTT. 

c •• _ ••••• Va. ..•.• _.~) 

1. A Carri2r Is Dot liable :ror injury to 
..: passenger's hand from striking against a ! 

bridge where be put it out of a car window. Ill· 
though it prQje<.'ted but thl'~ inches.. . 

2. A verdict in favor or a. railway pas
senger to compensate him for injuries 
to his arm caused by contact with a 
bridge abutment cannot be sustained 
(In a;ppea1 after the 15ttiking 01 a count alleging 
that he voluntarily placed his !U'lll out of the car 
WindoW' it the other counts allege that it was 

N'OTa-Passenoer's neall{1ent e:rpo8'Ure of person r Nothing Jess tban .ltI'Of'B negligence on the part 
at ear 'U'1ndow. of the carrier will permit recovery by a pas....~nger 

b·A N\!'~nger cannot reCOl"er for the breaking of for the breaking of his arm while the elbow was 
.... ~rm by a timber frame supporting a water tank projecting outside 0:1' a c&' window by coming in 
th e the arm is projecting out ot a car window it contact with a Irtandard on a freight car which 
I\~ Injury would Dot have been recei.ved if the would not have struck the arm if it bad been in· 
Co had been inside the car. IndianapoliS & c. B. side the car. Louisville &- N. R. Co. v. Slckings, 5 

1
:1.."" Rutherford, 29 Ind. B2. tl'JAm. Dec.3'36. Dnsh,1. 
" R.A. 

S"" also 23 L. R. A. 208; 24 L. R. A. 50; 36 L. R. A. 12:3. 
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flung out by a lurcb of the car caused by one 
rail being lower than the other, and tbe eVidence 
shows only one half inch ditference in the height 
of the rails. that tlle window was fifteen inches 
from the abutment, which was not touched by 
the car, and the body of no passenger was moved 
from its position. the allegation being so improb
able in view of the evidence that the stricken 
count must have iD1luenced the verdict. 

(March 31.lS92.) 

ERROR to the Circuit Court for Charlotte 
County to renew a judgment in favor of 

plaintiff in an a('tion brought to recover dam· 
ages for personal injuries alleged to have re
lui ted from defendant's negJigence. Re'C8Tsed. 

The facts are stated in the opinion. 
Messrs. Sta.ples & Munford. for plaintiff 

in error: 
A railroad company in carrying passengers 

on its trains over its roads is not an insurer of 
tbeir lives or safety, but it is only incumbent 
upon it to provide for their safe traDsporta
tion by the. use of such well-equipped rna· 
chillery and the maintenance of such well 
constructed road·bed and brlc'ges as will secure 
their safety, so far as human skill and for~ 
siuht and the precautions and appliances 
o:"dinarilv in use in such business will con
tribute thereto. 

2 'Vood, Railway Law, p. 1049; Christie v. 

One whose arm while protruding outside the 
• open window of a car in swift motion was struck 
on the elbow by wood PUed near the track is guilty 
()f contributory negligence Which will prevent his 
recovery, however incautious the carrier may 
have been in gnaroing against sue h accideD~, un
less it had omitted to warn him after knowledge 
of his danger. Dun v. Seaboard &: R. R. Co. 78 Va. 
(i.iO.49 Am. RE'p. 388. 

But it is not contn"butory negligence for a pas
&lnger in a railroad cur to ride with his elbow on 
tbe sill of an open window where it is jarred out.. 
side of the car and broken in a col.li3ion of the 
train with a freight car Irtanding" on a side track. 
Farlow v. Kelly, 108 U. S. 2S8, Zi L. ed. 726. 

To similar e1fect is Hallahan v. New York, L. E. 
&: W. R. Co., 2 Cent. Rell. P2!, Ire N. Y. 19-1, in which 
a verdict waa supported for plaintiff, whose arm 
while rest1Dll on the window-sill of a car was struck 
by the ann of a crane used to deli>er mail to pass-
ing trains. ' 

So a pru;senger whose arm la etruck aDd injured 
by sometbing on a passing freight train while it 
was resting upOn a window.-i<ill, bnt not protrud
ing beyond it. is not guilty of such contribntory 
nt'g'Fgence as will prevent him from recovering 
for the injnry. Breen v. New York Cent. & H. R. 
R- co.n Cent. Rep. 891,109 N. Y.291. 

Simply restin8' an elbow on the sill of a car win
dow with the head Con the arm in a natural and 
not unusual position, does not _ make a llroper case 
for instructions on contributory negl1gence. Win_ 
ters v. Hannibal & St. J. R. Co. 39 Mo. {68. 

In an early Pennsylvania case {New JerseyR- Co. 
v. Kennard, 21 Fa. 203} It was held not to be negli_ 
gence for a llassenger to allow his arm to project 
,.tightly over the edge of a wiDdow-sill ofa car if 
not more than was customary for pa..<:Seogt'rs., and 
that the carrier must so construct the cars if the 
road was so narrow in somp lllaces 88 to endanger 
projecting limbs that tne passengers could not put 
their limbS through the windows. 

But this case was overruled by a later decision 
16L.R.A. 

Griggs, 2 Campb. 79~ Slmmonl v. Sew Bedford, 
¥. dl N. S. B. Co. 97 nass. 361, 93 Am. Dec. 
99. 

The accident, which occurred to the plaintiff 
in the maDner in which he has described was 
such an accident as could not have been fore
seen. 

2 Thomp. Neg. p. 985. . 
Mr. W. W. Henry. fordefendant in error; 
'Vhen carriers undertuke to convey passen-

gers by the 'POwerful but dangerous agency of 
steam, public policy and safety require that 
they be held to the greatest pos~ible care and 
diligence. Any negligence or default in such 
case will make such carriers liable in damages 
under the statute. The sHghte5t neglect 
against which human prudence and foresight 
might have guarded, and by reason of which 
his death may have been occasioned, renders 
such company liable in damages for such death. 
Said railroad company is held by the law to 
the utmost care, not only in tbe management 
of its trains of cars. but also in the structure, 
repair, and care of the track and bridges, and 
all other arrangements necessary to the safety 
of passengers. 

BaltimoTs &: O. R. Co. v. Wightman, 29 Gratt. 
445.26 Am. Rep. 484. See Baltimore &; O. R. 
Co. -.t .... iYoell.32 Gmtt. 399; .J[oon v. Richmond &. 
,4. R. Co. 78 Va. 745, 49 Am. Rep. 401; Torian 
v. Richmond &; A. RCo. 84 Va. 191; Richmmlfl 
Cit1l R. Co. v. Swtt, 86 Va. 907. 

that it Is negligence per Be for·s 118...."S(mger to let 
bis elbow protrude from a car window where it is 
struck by another car. Pittsburgh & C. R- Co. v. 
McClurg, 56 Pa. 294. 

Quat-ion of law or fact. 
Tbere Is a conflict among the decisions as to 

whether it is nejTlilZ'ence per 88 to allow an arm or 
any other part of the body to project beyond a car 
window, or whether it ra.1!lE.'S a question for the 
jury. Like the case last above cited, a recent Ala
bama case balds that it is ne~ligence per 8tl to be 
declared so as matter of law for a pa...<lSenger ou a 
t;team railway to protrude his arm, hand. or elbow 
through tbe window of a car while in motion and 
beyond the outer edge of tbewindow or outer 51lr~ 
face of the car. Georgia Pac. R. Co. v. Under
wood. 9J Ala. 49, «Am. & Eng. R. R. Cas. 367. 

In an action by the pas....;enger for eucb an fnjurr 
the jury should be instructed to find a verdict for 
the defendant. IbkL 

So if a paS8enger's arm or a portion of It is out
side of the window of a i1ulroad car and there is 
no dispute or controversy about this fact. or tbat 
the poeition of the arm contributes to an injurY 
sustained by a blow from the door of a freight car 
on an adjOining track wbich had been left unfw
teoed, the court must decide that the passenger 
cannot recover agaiD!!t the railroad compa.ny for 
the injury. Todd v. Old Colony & F. R. R. Co. 3 
Allen, 18, 00 Am. Dee. 149. 

And a pll..'!senger whose arm. is struck while pro-
jecting out of a car window by a freight carwhicb 
did not touch the car in which he was riding will 
be held negligent as matter of law and cannot re
covel" for the injury. Pittsburgh & c. R. Co. '". 
Andrews, 39 31d. 3!!9,17 .Am.. Rep.. 568: Breen v. Sew 
York Cent. & H. R. R. COoll Cent. Rep.89l, 109 ~. 
Y.29'I. 
In support'of the same doctrine the court held 

that a charge that if the elbow of a p8&'enger -«~ 
out of the car when struck and injured by SOIIle 
object from ontside. it was a. cirCumstance or fact 
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Lacy, J .• delivered the opinion of the court;: I overruling the defendant's demurrer to the 
This is a writ of error to a judgment of the plaintiff's declaratioD. and to each count there

circuit court of Charlotte county, rendered on of. The tirst count, and also the -second 
the 28th day of !larch, 1890. The action is count, sets fQrth that the plaintiil', on the 15th 
trespass on the case by the defendant in error day of February, 1888, was being carried as Ito 
against the plaintiff in error for damages for passenger on the road of the defendant. Sit
injuries received by bim while riding as a pas- ting near an open window of the car, by a 
senger on the train of the plaintiff in error on lurch of the train caused by uneven condition 
tbe 15th day of February. 1888. The declara- of the rails, one being lower than the other, and 
tion of the plaintiff contained three counts, and the bridge being too narrow, the hand and 
the defendant in the circuit court demurred arm of the ·plainti1f were thrown out of the 
thereto, and to each count thereof; which de- window, and came in contact with the bridge 
murrer the court overruled, the evidence was through which it was then passing. Dnd the 
taken and instructions asked on both sides. and pJaintiff -VIas injured. The third count set9 
refused by the court, and other instructions forth that the plaintiff put his hand ont of the 
given by the court of its own motion, and the window three mches, and it struck against the 
defendant excepted. Theverdtct was in favor bridge through which the train was passing. 
of the plaintiff, and the defendant moved the The third count was bad. and the demurrer 
court to set aside tbe verdict and grant a new should have been sustained as to that. In the 
trial, Which motion the court overruled, and case of nun v. &aboaTa <fR. R. CQ .• 78 Va. 662, 
certified the evidence; and the defendant hav- 49 Am. Rep. 388. it was said. after citing ou
ing duly excepted and filed bills of exceptions merous cases: "According to these decisions, 
to the rulings of the court against it in refus- the protrusion of the limbs of the passenger, 
ing to admit certain -evidence offered by it, in even to the minutest distance, out of the win
refusing its instructions and giving others, and dows of the car. wilJ be regarded as necessari
in overruling its motion to set aside the verdict Iy. and, under aU circumstances, such 
and grant to it a new trial. applied for and ob· contributory negligence on.the part of the pas-
tained a writ of error to this court. senger as will deprive him of all right to claim 

The first error assigned here is as to the ac- compensation from the carrier for injuries 
tion of the circuit court of Charlotte county in which may be occasioned thereby. however in-

from which the ;Jury might infer negligence or injury, where it is struck by a freight car standing 
'Want of ordinary <:>are on the part of a passenger, near the track and broken. Chicago & A. R. Co. 
was not erroneous because substantially in COD- v. Pondrom, 51 TIl 333, 2 Am. P..ep.30ft 
fOnnity with a request to charge that if the elbow 
was outside of the window it was an act of negli- Pa8sen(1eT3 on Btreet--oor& 
gence which would prevent recovery agaim:t the The strict role adopted by part of the above 
railway company. Holbrook v. Utica & S. R. Co. cited dec1Sions is not applied to passengers on street-. 
12 N. Y. 236. 64 Am. Dec. 502. cars. 

But there are ca..';;es on the other hand which . A passenger on a street ~road is not guilty ot 
hold the qU68tion of negligence in such CIl&'S to be contributory negligence by letting his arm rest 
one for the jury and not for the court. It was.!!O upon the sill of an open window with the elbow pro
held in a Missouri case where a passenger's arm jectingout of the car a few inches so as to prevent 
protruding outside a car winilow was struck by him from recovering for an injury by which hUt 
articles loaded on a wagon and broken. Barton v. arm is broken by a car on an adjoining track on 
St. Louis & I. M. R. Co. 52 Mo. 253, 14 Am_ Rep. 418. account of the narrowness of the space between 

In Wisconsin it is held to be a question for the the tracks. Summers v. Crescent City R. Co. at La. 
jury, and not of law, whether a passenger on a .Ann_ 139, H Am. Rep. 419. 
railroad car was guilty of contributory negUgence Tbe court said: ''The evidence as well as com. 
in riding with his arm projecting from a car mon observation establishes tbat It is a customary 
'Viodow where It was struck and broken by a practice for persons ridina-in the street-cal'S of this 
loosened timber on the-inside of a railroad bridge. city when not crowded to sit with an arm restinlf 
Spencer v. Milwaukee & P. D. C. R. Co. 17 Wis. 488, on the window and prOjecting more or less outside 
84.Arn.Dec.7'";A . oltheear." lbid. 

So in South Carolina the court cannot charge To lay one's arm on the ledge of a street--car, 
tbat itia prima facie negligence for 8 passenger to where it was struck by a load of hay, was not per 
ride with his elbow projecting out of the window Be ~uch negligence as to prevent arecovery against 
of a car as the question of negligence is for the the carrier. Federal Street & P. V. R. Co. v. G1b
Jury and the court cannot give them his oplnion son, 96 Pa.. sa 
upOn it. Quinn v. South Carolina R. Co. 29 S. C. Resting one's arm npon the window-sill or a 
381. . street-car, but keeping it wholly within the cal', 

And 1n Oregon a non-suit will not be granted on cannot be declared negligence In Jaw, although 
tbe ground that plaintilr was guilty of negligence the arm is thrown out of the window by a jolt and 
as matter of Jaw in a snit by a passenger for an in- is struck and broken by another car on an adjoin. 
Jury to his arm while his elbow was:resting on the ing track. Germantown Pass. R. Co. v.Brophy, 100 
'tindow--sill of a car and slightly projectin~out of Pa.. 38. 
tbe window when a stick of cordwood fell from a The negligence of a passenger on a street-car In 
~i1e near the trackthrou~h the open window strik- sitting with hiB elbow and arm. on the window-sill 
~g- in the palm of his hand or near it and catching with the wrist and hand outside, where it is struck 
In tbe lllOuth of his coat sleeve and jamming the by a passing car, is entirely a question for the JUry. 
arxn baekwards and Injuring it. }-Joakler v. Port- Miller v. Sf.. Louis B. Co. 5 Mo. App. in. 
land & W. V. R. Co.8L. R. A. 556.18 Or. 189. So as to resting one's band on and partly over 

In minois, where the doctrine of comparative the window--sill of a street-car. where it is struck 
negligence is established. the nejfligence of a pas- by planks standing upright near the passing cal'. 
&enger in letting- his arm Slightly project outside or I Dahlberg v_ }(fnneapollil St. 8.. Co. 32 Minn_ 4O-t. 
II car Window will not prevent his recovery for the 00.Am. Rep. 58S. B. A. u. 
16~R~ . 
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cautious the latter may bay,,} been in guarding posed careen occurred, and the distance of the 
against such accidents." In that case the dec- car window from the side of the bridge being 
laration set forth that the arro of the plaintiff established, and the depression being only 
protruded two inches outside of. the car, and claimed to be half an inch on one rail, it is un
the lower court sustained the demurrer. and reasonable to suppose that the jury disregard
tbe plaintiff appealed to this court, where the ed the third count, and grounded their verdict 
judgment of the lower court was affirmed. In On what must have appeared an impossibility. 
this case, as that, the declaration containing -that, when the body is not disturbed in the 
this count was bad for the same reasons as- seat. the hand and the arm could have been 
signed in that case. It is not necessary to can· thrown backwarus out of the window while it 
sider the declaration further. It cannot be was still attached to the body of the passen· 
said that the jury found their verdict under the ger. We cannot presume thIS to have been 
tirst anv more than the third count: and a the ground of the jury's action, while the dec· 
glance at the evidence indicates that, withont laration stated and the proof showed that there 
the third count. there could reasonably have was a reasonable way by which the hand got 
been no such verdict for the plaintiff. Admit· out of the window, contrary to no reasonable 
ting the evidence for the plaintiff to be true, it experience, but in accordance with every-dny 
appears that the depression of the right·hand experience and observation. Passengers SOme' 
rail was one half of ao ioch lower than the times put their arms and other parts of their 
other, when tested by the level which was ap· body out of the window of a car in motion, 
plied to it. The plaintitItestifies that his body but that a hand of a passenger should be cast 
was not moved from its position. and other un- out of a window near which he was sitting, by 
contradicted witnesses testified that they. were reason of half an inch depression in ODe rail, 
not moved in their seats. This casting of the can.not be said to be in accordance with the 
hand of a man out of the window fifteen or every-day observation of men. We do not say 
eighteen inches, to strike a bridge, while his and we do not know upon what ground the 
body did not move out of his seat, states a verdict r€sted, but it is clear that, under the 
proposition which is as improbable as that half pleadings, it might have rested upon the third 
an inch of difference in the rails would cause count. and the evidence tending to suggest it, 
auy lurch that could be discoverable to any oc· and th~t is enough. No recovery can be had 
cupant of the car. It is shown by a passenger under such circumstances. 
who sat on the next seat to the plaintiff, and The demurrer should have been sustained as 
by the conductor who came up as soon as out· to the third count, and the circuit court erred 
cry was made, and by the doctor, who dressed in overruling the same. and for that cause the 
the injured limb, that the plaintiff said he got judgment 1cill be f'erersed and-annulled. It is 
nis hand hurt by putting it out of the win· not necessary to go further into the case. The 
dow; and he himself saying tn his declaration case will be remanded to the circuitcourr. 
that he got it hurt by putting it out of the car where the plaintiff may amend his declaration, 
window. and it being proved that the top of if he be so advised, by leave of the circuit 
the car did Dot touch the bridge when the sup- court. 

]IONTANA SUPRE}1E COURT. 

Kate D. EDGERTON, .J.ppt., 
T. 

Erastus D. EDGERTON, Respt. 

( •••••••• MonL •••• _ ••• > 

1. A statutory provision Cor alimony 
when a divorce is graDted cloes not by 
implication exclude a right Of action to enforce 
a husband's obligation to furnish his wife main· 
tenance inclepenclent of a proceediog for divorce. 

2. A snit to compel a husband.. if' able, 
to support his wif'e whom he has de-
serted and left destitute is with1n the 

; jurisdiction of equity, especially where the 
Constitution provides that a speedy remedy shall 
be allorded for every injury of person. property. 
or character.snd that right and justice sball be 
administered without Mle, denial, or delay. wbile 
the statutes provide that a married woman shall 
have the same prot.ection as a man for all her 
rights and the same right to appeal in her own 
name alone to the Courts of law or ?f equity. 

3. A judgment of' divorce eannot be 
eollatera.lly attacked as void because 
the Ilppearance of the wife by an attorney was 
authorized only by a letter of authority which 
her husband compelled het" to write and sign 
wbere mcb facts did not appear OD th~ record. 

(May 2. 1892.) 

APPEAL by complainant from & judgment 
of the District Court for Lewis and Clarke 

County, sustaining a demurrer to the com
plaint in an action brought to compel defend· 
ant to maintain the plaintiff. Affirmed. 

The facts are stated in the opinion. 
Messrs. Alexander C_ Botkin and E. P. 

Cadwell. for appellant: 
lVherever want of jurisdiction over the per· 

son of the defendant is shown, the jud~ellt 
rendered without said jurisdiction is absolutely 
void and is a nUllity. This want of juriooic· 
tion may a.~ well be shown by evidence ali-unde 
the record as from the face of the record. In 

NOTE.-Tbe great SIT8.y of autborities presented I sion of the question by the court, seem to cover 
by couo..<oel on their respective sides of tbE>question the question so completely that no &nnotation is 
as to the jurisdiction of equity to ~mpel a bUS.j called for. 
band to support his wife, together with the cliscus-
)6 J,. R. A. 
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either case, if this want of jurisdiction is 482; Knight v. Knight, ;3 N. C. 101; Bueter v. 
shown, tbe decree is absolutely void; it has DO Bueter (S. Dak.), 8 L. R. A. 562; Spen,qler v. 
force or effect. Spengler, 38 Mo. App. 266; Lz"ndenscr.midt 

Starbuck v. Murray, 5 Wend. 157. 21 Am. v.Lindel18Cltmidt. 29 Mo. App. 295; Barber v. 
Dec. 172. BaTbel'~ 62 U. S. 21 How. 582,16 L. ed. 226~ 

The remark of the court in Thompson v. Cheerer v. W2'll801t. 76 U. S. 9 ·Wall. 108, 19 1.. 
Whitman, 85 U, S, 18 Wan, 457.21 L, ed. 897, ed. 604. • 
that the judgment could not be attacked on a Me3"IJ. McCoDnell & Clayberg and T. 
co11ateral proceedin~. was unnecessary to the C. Bach. for respondent-
decision, and was III effect overruled by the Our Constitution provides: "The district 
~ubsequent cases of D' Arty v. Ketchum, court shaH have original jurisdiction in all 
52 U. S. 11 How. 165,13 L. ed. 648, and Web- ca<;es at Jaw and in equity. etc/' 
ster v. Rez'd. 52 U. s. 11 How. 437, 13 L. ed. I }Iontana Const. art. 8, § 11. 
761. Under such provision courts of equity cau 

See also Harrt.'1 v. Hardeman, 55 U. S. 14 only exercise such jurisdiction as was exel'· 
How. 334, 14 L. ed. 444; Ckristmas v. Russell, cised by the English court of chancery at the 
72 U. S. 5 Wall 290, 18 L. ed. 475; Elliott v. date of tbe Revolution. 
PeiTsol, 26 U. S. 1 Pet. "340, 7 L. ed. 170; 1 Porn. Eq. Jur. pars. 282, 285, 294, et seq.; 
United Statu v. A1'TedlJndo. :n U. 8.6 Pet. Fontain v. Ra1:enel. 58 U. S. 17 How. 369, 15 
691, 8 L. ed. 547; Skrb:er v. Lynn, 43 IT. S. 2 L. ed. 80; Jones v. Boston Mi7t Corp. 4 Pick.. 
How. 59, 11 L. ed. 178; Hickey v. Steu:;a'l't, 44 507, 16 Am. Dec. 358. See also cases infra. 
U. S. 3 How. 762, 11 L. ed. tU9. krd Loug-hborough, in Ball v. J/ontgomery. 

The appearance was the act of the counsel, 2 Ves. Jr. 195. says: "It is contrary to the 
and not the act of the court. established doctrine that a married woman 

SlI.elton v. Tiffin, 47 U. S. 6 How. 183, 12! should be the plaintiff in a suit in this court 
L. ed. 396. . I for a separate maintenance." 

If the court acts without authority, its judg- This case was followed. in Stone v. Cooke, 7 
ments and orders are regarded as nullities. Sim. 22. and Vandergucht v. lJeBlaquie-re 8 
They are not voidable. but simply void, and Sim. 315. ' 
form no bar to a recovery sought. even prior Unless the jurisdiction is provided for by 
to a reversal in opposition to them. positive statutory enactment or by CODstitU-

Elliott v. Peirsol. 26 U. S. 1 Pet. 32-8, 7 L. tiona! provision. courts of equity in this coun~ 
ed. 164. . try possess no jurisdiction to hear or determine 

A judgment rendered by a court that has suits brought solely for the recovery of ali· 
no jurisdiction over the perSl)n of the defend- mony or maintenance. 
ant is void. and it is equally so Whether this Lawson v. Slwtu:ell. 27 _Miss. 630; Bankston 
Want of jurisdiction appears upon the face of v. Ba71hton, Id. 692: Bowman v. TVortklngton. 
the record or appears from evidence outside of 24 Ark. 529; McGee v. McGee,10 Ga. 477; Gos, 
the record. v. G083.29 Ga.l09; Fiscltli v. F(schll, 1 Blackf. 

Bishop. Mar. & Div. ~§ 418. 419; Casuell v. 360, 12 Am. Dec. 251; 'Muckenlmrg v. Holler, 
Cat"r.Cetl.9 West. Rep. 154,120 111.377; Greenev. 29 Ind. 139, 92 Am. Dec. 345; M{)()n v. Baum, 
Greene, 2 Grav. 361: Edwn v. Edson, 108 :Mass. 58lnd. 194; ClI.estnut v. Chestnut. 77 Ill. 346; 
590,'11 Am. Rep. 393; Freeman, Judgm. ~~ 98, Trotter v. Trotter, Id. 511; &58 V. RoIJ8, 69m. 
119, 117.118. 499, 509; Kerr, Fraud,p. 51; Felkcrt 569; Harslloe-rger v. Harshberger, 26 Iowa, 503; 
VPi·.WilsQn, 38 !IiDn. 341; Holyoke v. Hasldna, 5 Wilson v. Wils-o-n, 49 Iowa, 544; McFarland v. 

ck. 20. 16 Am. Dec. 876; Attu·Gen. v. Pur· McFarland, 51 Iowa. 565; Jone8 v. Jones, 18 
mort, li Paige, 631, 3 L. ed. 860; Ge8t v. Paelc- Me. 311, 86 Am. Dec. 726; Henderson v. Hen. 
"2 00d, 39 Fed. Rep. 535; Earle v. Earle, 27 Neb. derso1h 64 Me. 419; LIttlefield v. Paul, 69 Y£>. 

77; Brads1i.aw v. Heath. 13 Wend. 416, 417. 533. Shannon v. BlIann<m, 2 Gray. 287; Bald· 
The wife can maintain aD action against ber fcz'n v. Baldwin, 6 Gray. 842; Cotlin v. Du~ 

ht;tsband for support. call it maintenance or flam. 8 Cusb. 405, 54 Am. Dec. 769; Adam, v. 
~hmony as you please. under the facts stated A.clama, 100 ]'Iass. 365, 1 Am. Rep. 111: Peltier 
In the complaint. v. Peltier, Harr. Ch. 19; Perkin8 v. Pel'kina, 16 

,?alland v. Galland, 38 Cal. 269; Wilson v. Mich. 167; Doyle v. Doyle, 26 Mo. 545; St'm~ 
lVzlson, 45 CaL 399; IJanlela v. Daniels, 9 Colo. son v. Simp801i, 31 Mo. 24; Pal'8M8 v. Parsons. 
~3; Earle v. Earle, 27 Neb. 277; Platner v. 9 N. H. 317, 32 Am. Rep. 362; SlI.eaje v. SlI.eaje. 
,~atner, 66 Iowa, 378; GIO'Cer v. Gloter, 16 24 N. H. 569; Ki-rrigan v. Kirrigan, 15 N. J . 

..:ua. 446; Binda v. Hinds, 80 Ala. 225; Pur. Eq. 146; ... ''{z"cll.ols v. Xiclwla, 25 N. J. Eq. 60; 
Cell v. Pu'l'cell, 4 Hen. & :31. 507-511; Almond Yule v. Yule. 10 N. J. Eq. 138; Rockwell v. 
V
7

' Almond, 4 Rand. (Va.) 662, 15 Am. Dec. Morgan, 13 N. J.Eq. 119; ..&n8hutz v. Anshutz. 
81; Wallin.1'f<>rd v, Waliing'fO'rd, 6 Hm. & J. 16 N, J. Eq, 162; Cory v. Oory, 11 N. J. Eq. 

485; Macnamara" Case. 2 Bland, Cb. 566, note 400; ..&tu:ater v. Atwater, 53 Barb. 621; Ramll
~67~' Crane v. MeginntIJ, 1 Gill & J. 953, 19 den v. RaTlMden. 91 N. Y. 281; Codd Y. Codd. 

In. Dec. 237; Helms v. Francl8C1l8, 2 Bland, 2 Johns. Ch. 141, 1 L. ed. 323; Letris v. MUtS, 
jI~' 544, 20 Am. Dec. 402; Verner v. Verner, 62 3 Johns. Ch. 519.1 L. ed. 703; Mix v . .J1i:r, 1 
~ .ISS. 263, and cases cited; Butler v. Butler, 4 Johns. Ch. 108,1 L. ed. 78; Perry v. Pary, 2 
~tt. 202; Lockrid.lJe v. Lockrz'dge, 3 Dana, 28, Paige, 501. 2 L. ed. 1006; Harrz.'l1gton v. Oor
""2 Am. Dec. 52; Walker v. Btringfellrnc, 30 Tex. rington, 10 Vt. 505; Prosser v. Warnt"l". 47 Yt. isO; Rhame v. Rluzme, 1 McCord, Eq. 197-205, 667. 19 Am. Rep. 132; Rees v. Waters, 9 Watts, 
163 Am. Dec. 597; Hair v. Hair, 10 Rich. Eq. 281; Barker v. Dayton, 28 Wis. 367; Wl'lson v. 
lkr; Prather v. Prather, 4 Desaus. Eq. 33-43; Wilson, 19 N. C. 377; 1 Bishop, _Mar. Div. & 
v Q8COm v. Bflscom, Wright (Ohio) 632; Q-ilestel Sep. §§ 1333-1421; 24 Am_ L. Re,~. N. S. 1. 
16 ""tel, Id. 491; Spiller v. Spiller, 2 N. C. Woods v. Waddle, 26 Am. L. Reg. -'<. S. 33. 

L. R. A. . 
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The judgment pleaded is not s void but a the courts and among able jurists j and tha 
voidable jud~ment. and in this action the at- discussion of it has sounded the depths and 
tack upon it 15 collateral. surveyed the scope and circumference of the 

Freem. Judgm:" 2d ed. § 116;.. 1 Black, equity jurisdiction of courts where it 
Judgm. § 170. has been brought in question. It is unneces-

A judgment of a state court of general ju- sary to recite the facts involved in the case 
ristliction can only be attacked coHaterally in at bar in order to treat this proposition. It 
the courts of the same state where it bears its may be treated as a question of law. relating 
own infirmity upon its face. to the equity jurisdiction of the court, with. 

Cook v. Darlin/l, 18 Pick. 393; Gran.qer v. out reference to anr particular action. That 
Clark, 22 :Me. 128; Co# v. Haren. 30 Conn. the marriage relatIOn lays upon the husband 
190; Wingate v. Haywood, 40 N. II. 437; Pent» an obligation to furnish his wife necessary 
scot R. Co. v. Weeks). 52 Me. 456; Clark v. and comfortable maintenance, commensurate 
Bryan, 16l\Id. 171; l./allen v. Elliwn, 13 Ohio with his ability to provide, is 8. proposition 
St.. 446, 82 Am. Dec. 448; Borner v. Doe, 1 upon which there is DO dispute. It is an 
Ind. 131, 48 Am. Dec. 355; Princ8-v. Griffin, obligation imposed by law as onc of the 
16 Iowa, 55:1; Hahn v. Kelly. 34 Cal. 391, 94 conditions of the marriage contract, and is 
Am. Dec. 742; E.c parte Ah Men, 77 Cal 198, recognized by all courts of justice, and is 
11 Am. St. Rep. 263; Galpin v. Page, 1 Sawy. enforced, in proper cases, were the jurisdic-
317; Hunter v. Ferguson, 13 Kan. 4i1j Blasdel tion lies. Courts of common-law jurisdic
v. Kean, 8 Nev. 308; Black, Judgm. ~~ 271- tion (as distinguished from equity courts) 
273; Gilman v. Gilman, 126 ~Iass. 26, 30 Am. enforce that Obligation by giving judgment 
Rep. 646; Lee v. Kingsbury, 13 Tex. 68, 62 against the husband for necessary supplies 
Am. Dec. 546: BrOltTl v. ]'-ichols, 42 N. Y. 26; furnished the wife by third persons, where 
Spel'ry v. Reynolds, 65~. Y. 1-79. the husband. without just cause. withholds 

:Many cases have been cited wherein the the same, or abandons his wife, or by cruelty 
particular reasons herein relied upon were or otherwise makes it unsafe or improper for 
urged 8S reasons that the judgment was void her to abide at the family home. In this 
and could be collaterally attacked, but the way it will be seen that even courts of com. 
weight of authority is against Euch proposi- mon·l$w jurisdiction not onlyreco!!oize, but 
tion to some extent enforce, performance of that 

Freem. Judgm. § 128; 1 B1ack, _Judgm. obligation. This jurisdiction exercised by 
~ 272; Xe'l.ccomb v. Peck, 17 Vt. 302, 44 Am., the conunon-'law courts was usually ex
Dec. 340; Baker v. Stonebraker, 34 ~10. 172; plained on the theory that the law presumed 

• Carpentier v. Oakland, RO Cal. 440; Batlllley the wife to be the agent of the hw.band to 
v. Blackmarr, 20 Iowa, 161, 89 Am. Dec. 520; the extent of authority to obtain upon his 
Amen."tan Inll_ Ce. v. Oakley, 9 Paige, 496, 4 credit necessary persona1 supplies. But it 
L. ed. 7~9, 38 Am. Dec. 561; Reed v. Pratt, 2 is plainly observable by an investigation of 
Hill, 64; Brou:n v. Nichols, 42 N. Y. 26; Rogers these cases that the common-law courts pro
v. Burns, 27 Pa. 525; Bunton v. LYJ()l'd, 37 ceed upon a different ground than the mere 
N. H. 512, 75 Am. Dec. 144. relation of principal and agent; for when 

Harwood. J., delivered the opinion of 
the court: 

There are two questions broucrht here for 
determination by this appeal. 'The first re
lates to the jurisdiction, in equity, of the 
district courts of this state. and may be 
stated by the following proposition: Have 
the district courts of this state power, in the 
existence of their equity jurisdiction. to en
force maintenance of a wife by decreeing 
proper relief in an action brought by her 
against her husband, independently of an 
action for di vorce, where it is shown that 
be, without just (,..8.use. has abandoned her, 
or by his cruelty or other improper conduct 
has given ber just cause for living separate 
and apart from him, and she is without means 
of support, and he, is able to maintain her. 
An action of this character, if maintainable 
at all, would naturally,· lie within the 
equitable jurisdiction of the district court. 
The subjects of equity, as well as common
law jurisdiction. !:lre so well defined there 
can seldom arise & dispute as to whether a 
particular action for the enforcement of 
rights or the redress of wrongs lies within 
the cognizance of one or the other, or 
whethzr sllch action is not within either of 
these jurisdictions. In relation to the ques
tion just propounded, however, there have 
been and stiIl are differences of opinion in 
16L. R. A. 

the husband had abandoned his wife, or 
driven her away by cruelty or other im. 
proper conduct, and had sought to avoid 
responsibility of her maintenance by giving 
notice forbidding parties to furnish her sup
plies, snd attempting to revoke her author. 
ity in that respect, stiU the common-law 
courts, notwithstanding such notice held 
him bound for her necessary supplies, by 
an obligation irrevocable at will, arising 
by virtue of the marriage relation, and 
gave judgment against him. Schouler. 
Dom. ReI. ~ 60; Sykes v. Halstead, 1 Sandf. 
483; 1 Bishop, )o[ar. & Div. 572, and 
cases cited. It will be observed in these 
cases, too, that, where the wife was Ii ving 
separate and apart from hel husband, it was 
al ways a proper inquiry whether she had 
just cause for so doing; and. if she had 
not, that was a good defense. It seeIllil to 
be clear. then, that the common-law courts 
proceeded in such cases upon a different 
principle than the law of agency alone, and 
founded their judgments on the obligation 
of the husbana to support his wife, even 
separate and apart from his habitatioll, 
where by his conduct he justified her sap-. 
aration, or where he had, without cause. 
forsaken her, - an obligation which he 
could not terminate at will, as may be 
done in case of principal and agent. 2 
Kent, Com. 146; Schouler, DQID, ReI. 
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§ 66, 1 Bishop, ~!ar. & Dlv. §§ 550-572, lie within' the jUT\,,\Iction of eouI'ta of 
and cases cite"d; LiddlOUJ v. Wilmot, 2 Stark. equity. and the conditions just pointed out 
71; Casted: v. 0a8teel, 8 Black!. 240, 44 Am. suggest two iamiliar pl'iDciples of equity 88 
Dec. 763; Clement v. Matti8tY4. 3, Rich. L. grounds tlpon which courts exercising that 
93 ~ Ball v. Weir, 1 Allen, 261; Oa1'twrigkt jurisdiction take cognizance of actions, and 
v, Bate, 1 Allen, 514, 79 Am. Dec. 759; determine the rights of parties. namely: (l) 
Cunningham v. I'1"'Win, 'l Sergo & R. 247. 10 Inadequacy of the relief which can be ob· 
Am. Dec. 458; Rumney v. KeY8IJ. 7 N. H. tained in the courts of law; (2) that to 
511; Allen. v. AJdJieh, 29.N. H. 63; McGahay obtain relief in courts of common-law 
v. WilUams, 12 Johns. 293; - MaylwUJ v. jurisdiction would involve 8 mutiplicity of 
Thayer, 8 Gray, 172; Walker v. f3impaon, 7 suits. :Mr. Pomeroy~ upon this head ob
Watts & S. 83.42 Am. Dec. 216; &hnuckle serves: "In fact, the multiplicity of suits, 
v. Bierman, 89 Ill. 454; P.eeas v. ChiUAA, which is to be prevented, constitutes the 
26 :Mo. 593; RutMrfOTd v. Caxe. 11 Mo. 347; very inadequacy of legal methods and reroe~ 
Breinig v. Meitzler, 23 Pa. 1M; Billing dies which calls the concurrent jurisdiction 
v. Pilcher, 7 B. Mon. 458, 46 Am. Dec. 523 j into being under such circumstances, and 
Snoter v. Blair, 25 N. J. L. 94; BWlIJeTS v. authorizes it to adjudicate upon purely 
Stul'terant, 4 Denio, 46. . legal rights, and confer purely legal reliefs.. 

Although the common-law courts win On the other hand, the prevention of mul
give judgment against the husband in such tiplicity of suits is the occasion for the ex
eases, it must be admitted by all to be an ercise of the exclusive jurisdiction." 1 Porn. 
uncertain and inadequate relief; for in many Eq. Jur. ~ 243. This class of actions was 
cases she may be unab1e to obtain credit not generally entertained by the English 
under such circumstances, where she csn cbancery court, for the obvious reason that in 
only offer the chance of compel1ing payment England the ecclesiastical tribunal existed. 
~Y suit against a husband who, is endeavor- to wbich, as was conceded by all, such ad~ 
IDgtoescape such lil1bility. Ber position is judications peculiarly belonged. There was 
also embarrassed by the reluctance of parties therefore no reason in genc:ral for the chan
generally to becoming directly or indirectly ce~ court in England to concern itself with 
implicated in family troubles •. or to under- actIODS seeking sllch relief. Fonbl. Eq .. 
take to show justification for the conduct of 4th Am. ed. 98, Mte 105. But it neverthe
the wife, which operates as a powerful influ- less seems plain that had not another court 
ence in deterring persons from given her existed in the judicial system of England, 
credit. The relief offered by the common· which had jurisdiction~of this class of cases, 
law courts is inadequate for still other rea- there is every analogy which would have 
8?ns. While it may succeed for a brief pe- brought those cases within the jurisdktion 
r10d in some cases, the derelict husband is of the court of chancery. This court took 
left free to carry out his purpose, to abandon cognizance of other cases con~m.i.ng marital 
and neglect the SUDDort of his wife, and laws. It enforced against the husband ante~ 
~void sucb judgmen-tS altogether by dispos- nuptial contracts, and ~ttlements made 011 
lUg of his property or by carrying it beyond behalf of his intended wife; compelled set
~he jurisdiction.' In this way he not only tlements to be made ou behalf of the wife. 
Ignores his obligation, but sets at naught the where he was seeking to obtain possession or 
~ttempt of the common-law courts to compel control of her property; withheld her separ
It~ performance. There are other asp~(;ts of ate property from his grasp, and devoted it 
thIS method of granting relief which ought to her maintenance, where he had so' con
not to be passed without observation. If ducted himself as to justify hel living in 
that remedy happens to be effectua.l in some separation from him; enforced agreements 
cases, because the husband fails to use the by the spouses as to property rights, nnd 
~eans Within his power to escape the liabi1~ maintenances made in contemplation of sap
Ity, t~t method of enforcing maintenance aration; by writ fl8 exeat, .. restrained the 
'\Voul~ Involves. multiplicity oflawsuita; for husband from quitting the kingdom to evade 
the WIfe must usually go to various parties the payment of an agreed or decreed allow. 
to secure supplies, whereby would arise a ance;" used its power to enforce decrees of 
separate cause of action in favor of each the spiritual court, awarding separate main
party from whom supplie-o were obtained; tenance to the wife; and, by process 
and, as often as one collection was made. aD- knOWD as the "writ of 81.J.pplieant," the 
()the: cause of action would begin to accrue. chancery court protected the wife against 
~gaIn, the inadt!quacy of relief worked out the husb:md's violence, and in cases where 

Y.the common-law remedy is not alone rel- it was found unsafe for her to abide with 
&tlve to the position of the wife. It has its him, fiB incident to such proceedings, com
hQunterpart, of hardship in reference to the pelled the husband to provide maintenance 

uSband. In case the husband has just for her while she was separate and apart 
~hunds for his conduct, and desires to estal)- from bim. by reasou of his violent conduct 
~lS the same, he would have to present his towards her. This proceeding, however, 
~fense in as many actions at law as ha.p· appears to have become obsolete. probably 
fene?- to be brought against him for supplies because statutes provided a remedy for pro· 
~rUlshed the wife; for having established tection of all persons from threatened vio

hlS defense in one or more actions would not lence. No doubt otber instnnces could be 
ll-n:elude the annoyance, loss of time, and pointed out wherein the English- chancery 
~pense of defending vther actions of the same court exercised jurisdiction in reference to 
~hracter* 80 the question naturally arises the marital rights and obliga.tions. Fonbl. 

ether or not, upon principle, these cases Eq. 90-106, and 1UJt§I; 2 Spence, Eq .. Jur~ 
16L.R.A. 7 
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489.526; 2 Story, Eq. Jur. ~~ 1423,1476; might also be decreed. intend.to 'have it in
a Porn. Eq. Jur. §;3 1114-1120; 2 Bishop, ferred or implied therefrom that the obliga
-~Iar. & Div. § 352. It is also clear that tion of the husband to maintain his wife 
within the pril:lciples, procedure, and prac· should not be enforced, unless the bonds of" 
tice applied by courts of equity there are matrimony were first dissolved? Or was it 
ample and appropriate methods to adequate- only the intention of the -Legislature, as 
ly enforce in one action the ri.'tbt of the manifest in such statute, to make sure, by 
wife to support against a husband who with- the provisions authorizing the decree of aH. 
out cause abandons her, and at the same mony and maintenance of the wife after dis· 
time, in the same action, vouchsafe to the solution of the bond of matrimony, to fasten 
husband any defense be may have to offer in upon the husband the continued obligation 
justification of his conduct. to support his wife, even though the bond 

It is proper at the outset of this investiga~ of matrimony had been dissolved because of 
tion to inquire whether, by statute, any pro- his wrongful conduct? After divorce the 
vision has been made in relation to the obligation to maintain the wife, which 
right in question, and the remedy to be ap- arose by virtue of the marriage contract, 
plied in case of its nonfulfillment. Our could not be referred to that relation, be
statute provides that the district court, "sit- cause of its non-existence: and there might 
ting as a court of chancery," may, for cer- be grave reason to doubt whether a court 
tain causes specified, decree a 04dissolution was authorized to continue to enforce that 
of the bonds of matrimony," and that, obligation after dissolution of the bond by 
"when a divorce shall be decreed. it shall which it arose, without a statut.ory provision 
and may be lawful for the court to make to that effect. It is manifest by said statute 
such order tOUChing the alimony and main- that the Legislature intended that the offend
tenance of the wife, the care and custody of ing husband should not escape the obHga
the children, or any of them, as from the tion he had entered into, to support his wife 
circumstances of the parties and nature of while she kept faith with her marriage 
the case shall be fit, reasonable, and just, vows and duties, even though he succeeded 
and, in case the wife be complainant, to by his wrongful conduct in driving her to 
order the defendant to give reasonable secur- obtain a divorce. If this provision implied 
Ity for such alimony and maintenance, or that·the obligation could only be enforced 
may refuse the payment of such alimony by first dissol ving the bonds of matrimon~, 
and maintenance in any other manner COll- the law would be open to the charge that It 
sistent with the rules and practice of the was so framed as to encourage divorces; for 
court. and may also grant alimony 'a pen_ the wife who kept faith with the marriage 
dents lite', and the court may, on applica- vows might be driven b.y privation, in some 
tion, from time to time, make such alter- cases at least, to release the husband from 
ations in the allowances of alimony and the bonds of matrimony by applying for a 
maintenance as shan appear reasonable and divorce, in order to obtain relief from peu. 
just." Sections 1000, 1004. 1006, div. 5, ury and want. Such a construction of the 
Compo Stat. legislative intent would make the statute 

It is contended that these provisions of the provide, in effect, that hi Case a wife- was 
statute as to the decree for alimonv and driven away or deserted, and left without 
maintenance" when divorce is granted,'" by means of support, if the husband remained 
implication. exclude from the courts the in the state, (and committed no moTe 
jurisdiction to enforce the maintenance, tlagrant violations of the marriage bond.) 
except in an action where divorce is decreed. she must wait a year, and in the mean time 
Some have so held, but upon this phase of suffer in destitution, or suffer the humilia
the question, as upon nearly all aspects of tion of becoming a public charge, or seek 
it, eminent authorities are opposed to one relief through friends or strangers, before 
another in the views entertained. Our own she ,could call upon a court to grant ber a 
conclusion upon this particular feature of divorce. and then compel the offending hus
the question is that the great weight of rea- band, out of his substance, to fulfill his ob· 
son is against the idea that the Legislature, ligation to support her; at which time we 
in adopting the statute referred to, intended derelict husband may have placed himseU 
any regulation of the right of the wife to and property beyond the reach of the court; 
maintenance, or the obligation of the hus- at least. he wou1d in such case be given 
bULd to furnish the same, arising and eXist-I ample opportunity to do so. It can hardlY' 
ing by virtue of the marriage bond prior to he presumed that the Legislature, while 
the dIssolution of that bond by decree of e.uefully providing for the continuance ~f 
court. or that by such stature the Legisla.- the Obligation of the husband to maintaIn 
ture intended to take away. or in any man- his wife a!ltr divorce, intended by the stat· 
ner control, whatever jurisdiction the courts ute to cut off any jurisdiction which might 
may have had to enforce the fulfillment of be in the courts to simply enforce the obliga· 
that obligation in an action independent of tion while the bonds of matrimony still eX
a proceeding for divorce. In construing or jsted. A more reasonable conclusio~ 'We 
applying a statute the cardinal rule. always think. is that the statute under consideration 
apphcable, is to seek the intention of the manifests no such intention, but leaves the 
Legislature. The simple question then is, marital rights and obligations before di vorce
Did the Legislature, in providing for the to be dealt with by the courts in whatever 
granting of divt)r~s. on certain presc;ribed rcsp!ct their jurisuiction might allow .. 
grounds. and proYIdmg that, when dIvorce "e therefore return to the main questiOn, 
was decreed, allmony and maintenance as to whether there is in the equity courts 
16L. IlA. 
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of this stzte any jurIsdiction to interfere on 
behalf of a wife aeserted and left destitute, 
without cause, and compel the husband, if 
able, to support her. This subject bas led 
to a very close investi !ration by the American 
courts (see cases cited in briefs of counsel) 
of the manner in which the chancery court 
of England dealt with such cases. The 
jurisdiction exercised by that court upon 
kiudreQ subjects has already been adverted 
to. But upon this particular branch of ad
judication, as is affirmed by some, the hold
ing of the English chancery court has not 
heen harmonious; and, while this criticism 
is probably correct, it must still be admitted 
that the doctrine finally became settled. to 
the effect that C<'1ses where such relief was 
sought would not be entertained in the chan
cery court, but left to the spiritual court. 
This was, of course, the nlltural result when 
we considered the judicial svstem prevailing 
at that time in England. Even with these 
conditions, however, the English chancery 
court did not seem to have construed its jur· 
isdiction as so unyieldingly restricted in this 
mattel that no relief could be granted in 
that court. There is a notable case, as late as 
1811, where lffrd Eldon, one of the greatest 
and most conservative of EngliSh chancel
lors, ordered certain property in probate 
devoted to the support of a deserted wife. 
It is not clearly stated in the opinion or 
statement of the master that this property 
belonged to the husband by descent, but 
tha.t seems to be the case from the context; 
~or if the property had descended to the wife 
In her own right, Bccording to the course of 
eqUity, there would have been no hesitation 
wh~t-ever in applying it to her separate 
maIntenance, where she WaJi abandoued by 
her husband. In ordering the property ap
plied the lord chancellor said: "I have 8. 
strong impression on my mind that this has 
been done; and, independent of precedent. I 
think the court may do it; 8S the husband 
des~rting his wife leaves her credit for neces
sanes, and would be liable to an action, and, 
though execution could not be had against 
the stock, the effect might be obtained cir
cuitously, as he could not relieve himself 
t~cept by giving bis consent to the applica
hon of this fund. J1 Guy v. Pe<J!rkes. 18 Ves. 
Jr. 196. In the American states the ecclesi
~stical court was DOt made a part of the 
JudiCial system. There bein~ a court of 
chancery or equitable jurisdictIOn, however. 
and there being the conditions involved, 
~hereby that court had grounds, upon prin
CIple, to take jurisdiction of such cases, it is 
not at all strange that some of the American 
courts of equity enterta.ined them; and thus 
'\Vas established what Judge Story termed the 
broader jurisdiction asserted by the Ameri
Can courts in such cases. In his work on 
Equity J urisprndence, he says: HIn America, 
~ broader jurisdiction in cases of alimony 

as been asserted in some of our courts of 
bqUity; and it has been held that if a. hus
and abandons bjs wife, and separates him

self from her without any reasonable sup
Port, a court of equity may in all cases 
decree her sui.ta.ble mainwnance s.nd support 
OUt of his estate, upon the very ground that 
l~ L. R A. • 

there is no adequate or sufficient remedy at 
law in such a case. And there is so much 
good sense and reason in this doctrine that it 
might be wished it were generally adopted. " 
2 Story, Eq. Jur. § 1423. It win be seen 
from these remarks that this eminent author
ity on equity jurisprudence saw clearly that 
these cases involved conditions which, upon 
fundamental principles of equity would 
bring them into that jurisdiction, i. e., there 
was a legal right of the wife to maintenance, 
existing and deeply impJanted in the law,
a right capable of judicial enforcemen~ 
and that the common-law courts, although 
recognizing and attempting to enforce such 
right, by reason of their forms of procedure, 
feU far short of giving adequate relief. 
There was therefore the ground in principle 
for equitabJe relief. 

Since JUdg8 Story wrote, the doctrine of 
the American courts of equity, which he 
mentions, has steadily been gaining ground, 
Until now it is held, without the aid of stat
ute, in a large number of the states, as will 
be seen by reference to citations of appel
lant's brief. The latest case we have ex
amined wa.s decided in the year 1SM by the 
Supreme Court of South pakota, wherein 
Kellam, J. y in a. 'Very a.ble opinion held tha.t 
the case was within the equitable jurisdiction 
of the CQurts of that state ~ and he, did not 
base the conclusion upon any specific consti
tutional or statutory provision or implication 
mentioned in his opinion. Bueter v. Bueter, 
(S. Dak.)8 L. R. A.562. The Supreme Court 
of the United States, in 1858, had occasion, 
in the case of Barber v. Barber, 62 U. S. 21 
How. 582. 16 L. ed. 226, incidentaIly to re
view a number of cases in wbich the equity 
jurisdiction was held to extend over this 
class of cases; and no expression is found in 
the opinion, showing that the court regarded 
the exercise of such jurisdiction extraordi
nary, nor in any manner an arbitrary assump
tion of a jurisdiction not properly belonging 
to courts of equity on principle. Over 
against the holding which Judge Story men
tions, there are courts of eminent authority 
holding the contrary. (See cases cited by 
counselfor respondent.) But the divergence 
of views upon this subject held by the Ameri
can courts may not be without reasonable ex
planation, which would apply at least to some 
states. While there is a general harmony in 
the American courts of equity with one an· 
other, and with the English court of cha.ncery~ 
in the practice, procedurey and principles 
applied, and the precedents emanating from 
them may be safely referred to as authority 
in cases lying withi.n their jurisdiction, 
still, when the question is as to the exlent of 
the equitable jurisdiction possessed by courts 
of one state, the determination of courts of 
another as to the extent of thei.r own jurisdic
tion cannot, a.s a rule, be relied on as fur
nishing an exact criterion for measuting the 
boundaries of the jurisdiction in the former 
sta.te, unless the statutory or constitutional 
provisions governing the subject are, sub
sta.ntially alike. 'I'his arises from the great; 
variation in the constitutional and statutory 
provisions establishing and defining such ju
risdiction in the different states. Therefore, 



100 .MONTANA SUPREME COURT. MAT, 

for example, to quote from ;)Iassachusetts, 
as denying that the equitable jurisdiction of 
their courts extends to cases like the one at 
bar, cannot be regarded strictly as author. 
ity for denying that such jurisdiction belongs 
to equity courts at all, nor that such juris
diction may not pertain to the equity conrts 
of another state, because, although eman
ating from one of the ablest benches in the 
Union, the court is speaking of the extent 
of its own equity jurisdiction, which appears 
to be limited to certain heads, specifically 
defined by statute, and that jurisdiction does 
not appear to be 8S broad as that exercised 
by t~e English court of chancery or that 
exercIsed by otber states of the Union. 1 
Porn. Eq. Jur. § 286; Mass. Gen. Stat, 1860, 
p, 558; Adams v . ..dooms, 100 ~Iass. 365,1 Am. 
Rep. 111. There, also, the statute not only 
provided for absolute divorce but for a 
decree of separation from bed and. board with 
separate maintenance out of the husband's 
estate. llass. Gen. Stat. chap. 107 p 531 

These variations in the scope of the ~quit: 
able jurisdiction granted to the Federal 
courts, ,and that P9ssessed by the courts of 
the varIon.s sta;tes, 15 fully explained by :Mr. 
romeroy In hiS great work on Equity Jur
Ispruden~e. He says: .. In some of the 
states thIS statutory de~cgation of power is 
s? broad. and. comprehepslve that the jurisdic
tIOn w;hlch It creates IS substantially identi
cal WIth that possessed by the English court 
?f chan~ery, exc~pt so far as specific sub. 
Jects, h~e admInistration, have been ex. 
pressly gIVen to different t.ribunals· but in 
c:th~rs the delegation of power is so'speCIal 
In Its nature and limited in extent that a 
reference to the statutes themselves, on the 
part of the. courts, as the Source and 
measure of the.Ir jurisdiction, is a matter of 
constant practice and of absolute necessitv. 
A. <;orre?t knowledge of these statutory pro
!ISIOnS In the various states is of the highest 
Im'portan~e from anothE:r point of view 
~Ithout It the. force and authority of decis: 

cise the jurisdiction in question. Bu~ . he 
goes further, and lays down the P!OposltlOn 
that "there is no one head of eqUIty ~ower 
to which, byanalo<:ry, this can be sal~ to 
belong." If it is m~ant. in view of the tIght 
invol ved and the relief obtainable through 
common:law courts, that there is no analo~y. 
when the principles of equity are CO~Sl?' 
ered, by which the rase would come withm 
the eqUitable jurisdiction, upon .th~ same 
principles as many cases come ~lthln ~t 
jurisdiction. we cannot subSCrIbe to bls 
view3. It is fair to say, howeyer, ~ to Mr. 
Bishop's views. that he at all tlmes, In trea~' 
ing this subject, reasons from the pr~posl' 
tion that to enforce the right of the wIfe ~ 
support, who by the wrongful. conduct 0 
her husband is compelled to lIve sepsj,te 
and apart from him. is equivalent to, ~n In 
fact amounts to the granting of a. dIVOrce 
a mensa et tlwro. 'From this position be as~rt: 
his concl usion that there is no analogy WbI~ 
would brinu the case under any head of equ!t, 
able power 0 and draws a very striking J?IC' 

ture of a c~urt, admittedly without ~ny J~' 
bdiction in a certain case, arbltrar! Y 
holding the sllelred offender, and .. dodgl~g 

." . • t • drastiC all difficultIes II adIDlUlS ,erlD~ a r 

Ions. rendered III any particular state cannot 
be tlghtfully appreciated by the bench and 
bar of other commonweal tha. " 1 Porn E 
JU!. § 283, . In the &'l.me chapter the ~uth~~ 
b!Ings to VI~'Y the statutory and constitu_ 
tIOnal prOViSIons under discussion It . 
t~erefore Dot ~urprising, when thes . d~~ 
hons are ~onsldered. to find differe:t ~i~ 1 
held by dIfferent courts, when. the uesti~~ 
~u;s .upon the extent of the eqUitable jur 
IS lctlOn possessed. lIr. Bishop in his I ~ 
u~ble work on t\le SUbject of)1 ' va_ 
DIvorce (vol 2 § 3-G artlage & 
great ,w'eight • of' h~s ,) a~:~~r~d.). e~erts the 
pr.op?sition that cases like th!Yonaeg:~n~t tfe 
~lt?ID: t.he .equitable jurisdiction, ~] Ie 
JurIsdIctIOn IS given by statut ess 
~titutio-,;al provisions. It is obs~:;ablr t~on~ 
In treatIng the question he h . e. at, 
court in this count .' as. In mInd a 

'
bl . 'sd" ry, Invested WIth an equit_ 

e JurI lCtlOn measured e tl 
exercised by the En 0"1 ish co xac y by that 
"at the time of the s~ttl{;men~o!Ot!h~hancery 
try," With his usual IS COUD_ 
how the English chanceacc:acy, he sta,tes 
the question at that tim!" andu~~ealt WIth 
conclusion that said couct did t1vthes at the 
16 L. R. A. no en exer_ 

remedy foran~l1eged wrong. BishoP, 1r arc'e 
& Di v. 6th ed. § 3J6, With g;rea: def~:~he 
to the learned author and admIratIOn f 

" l1yem· method and discriminatIOn genera 'IS 
ployed by him in the treatment of sU~Je~iS 
of the law to which he has. devot~ usion 
labor we are unable to adopt hIS cone '00> 

, d t h· preIDl"", Until we find reason to a op IS d '\fhD 
that merely to compel the husban., 'fe 
wrongfully abandons or drives 8-yvay hIS W1di: 
to support her, is in fact g!at;ttIDg ~~ffi~u1ty 
vorce a mensa et thoro. thIS IS the. atten' 
Which must be either confronted WIt:" Be 
tion, and fairly treated, o! "dodge" A di, 
states the proposition in thl~ way: the 'Wife 
vorce from bed &nd board gIven fto liroony 
conc1 udes with the saIDe decree ?: ~so con' 
which this proceeding does. But 1 a that the 
tains a finding and a judgment, not h is tC 
marriage is dissolved, but that she W Of the 
be alimented is entitled. ~Y ~ason ~tion. 
fault of the other party, to hve lI~r~~ion, a 
In the proceeding under con~I er t oVier 
court aCknowledging itself. Wlthou a.~tiOn 
to adjudicate the right to hve in seP tly W 
-for that would be simply and e:X::d_~' 
pronounce a di vorce from bed andlo for fill' 
dertakes to nlake a perroane?t i r e:be order. 
~ony. And yet, as foundatIOn. 0: 0 recor~ 
It passes upon. without reducI!lo \t Url!llits 
the vt:ry question of righ.t ~hl(;b 2 Bisl1OP' 
not to be within its juriidictIOn. urts of 
!lar. & Div. § 356. As l~ng as ~iS prO' 
equity are induced t{l admIt tJ;13,t diVOrce 
ceeding is equivalent to gran~n~ lsdictiOJl 
from bed a.nd board DO doubt t e Jur e_5Jllioe 
will be denied. Let us. therefore. -here t~e 
this proposition In every case ("rate sJid 
husband and wife are living sepa rts gi~ 
apart) in which the common.l,a: d~be "'if: 
judgment for necessarieS furnis e on \'ibic 
by third persons one of the facts ~~ baS jus' 
the judgment usts i3 that ,the wlf heT b1:t 
cause for livin(J' in se~tlOn.fro~heosUV' 
band during th~ time In questIOn, 
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ecessary supplies were furnished. Se{j 
ases from common-law courts, and other 
'uthorities, cited supra. Now, may it not 
e said with quite as much force that in 
hese cases the common-law courts (admit
edly without any jurisdiction to authorize 
he spouses to live separate and apart) do by 
heir judgments confirm the proposition that 
luring the time in question the wife had 
"ood cause for living in separation frOJu her 
usbandl In the case of Liddlow v. Wilmot, 
upra, brought in the common-law court by 
third person, against a husband, for neces

ary supplies furnished his wife while she 
-as living separately from him, Lord- El
enborou!!h said: "The :first auestion for 
onsideration is whether the defendant turned 
is 'Yife out of doOFs, or by the indecency 
f hIS conduct precluded ter from living 
ith him; for then he was bound by law to 

ifo!d her means of support adequate to her 
tatlOn." In Hultz v. Gibbs, 66 Pa. 360, the 
. me doctrine is stated as follows: "When & 
usband turns his wife out of doors, without 
~y reasonable or just cause, or forces her to 
!thdraw from him, without any means for 
ersupport, the law implies that he has given 
er. credit to sUI?ply herself with such neces
nes as are sUItable and proper for her to 

ave, .namely, clothing, boarding,lod~ing, and 
e hke. Her condition would be deplor
Ie! in~e~d, if this were not so, because of 
r mabIhty to contract for such things, and 
obtain them, if she happens to have no 

parate estate. When, therefore, necessaries 
e !urnished to a wife 80 situated, on the 
edIt of her husband, the party claiming to 
paid for them must brin~ himself~ in order 
recOver for the~ withIn the rule stated. 

e must make out a case which shall nega
ve all idea of a captious, voluntary 
andonment of the husband's domicil, and 
ow that she has either been turned out or 
,reed to leave his residence. Walker v. 
mpson, 7 Watts & S. 85, 43 Am. Dec. 216, 
d t~e authorities therein referred to." Dec
rations of this doctrine could, be quoted 
. great number from the common-law 
Urts. See cases supra 
So .the common-law ~ourt must try the 
,estlon whether the wife was a.bandoned 
tho~t cause, or compelled to withdraw 
d .h.ve separately. In other words, these 
ndltIOD~ must be shown before judgment 
u be ~lVen in favor of a third party for 
cesSarl€S furnished her living separately 
l~ .her husband. Then, is not the judg
n In such case an affirmation by the com
lO .. la.w C?urt tnat the wife had just cause 
hVIng In separation? An~ if the condi-

ns thus judicially affirmed as sufficient 
?Dd still exist, such judgment would not 
ar from judicially sanctioning her con

J ~an:! of the separation. It would at 
cuurm indirectly that as long as the 

fi~' for se~aration, which was adjudged 
. clent, eXIsted, she would be justIfied in 
~ngf separate and apart. Yet the jUrisdic

a the common-law courts to gIve such trents d~s not appear to be questioned 
~ ground that the same amounts to ad-

J~g the wife justified in living apart 
~r!USband, which. if decreed in terms. 

would amonnt to a decree of divorce a mtnQ 

et thoro. The proposition, bowever, is held 
up before the equity court as an all·sufficient 
"difficulty," whenever it is called upon to 
do, in a more adequate, direct, simple, and 
just manner. the very thing which the com· 
mon-Iaw court fearlessly attempts. Bot 
does the judgment or decree, whether of 
common·law or equity court, simply com_ 
pelling the husband to continue to support 
his wife when he has, without cause, aban. 
doned her, amount to a divorce from bed 
and board't We have seen that she must be 
fully justified in her separation, and that 
justIfication must be shown, before either the 
common-law or equity court will give relief. 
But the. proposition that such inquiry, and 
the giving of relief. is equivalent to the 
granting of a. divorce from bed and board, 
it would seem, must involve the common· 
law court in the same embarrassment as Mr. 
Bishop has attempted to draw the equity 
co~ into whenever it affirms that it lies 
within the equitable jurisdiction to gnmt 
such relief. Is there anything in the pro
ceeding whether in the common-law or 
equity court, which authorizes the spouses 
to live separate and apart .. or authorizes the 
delinquent h'Qsband to continue his neglect, 
without cause. to provide for his wife. la 
not the wrongful conduct of the. husband, 
instead of the proceeding whereby a court 
compels him to support his wife, the only 
justification she has for her separation! 
And is there anything in the proceeding 
either authorizing the husband to continue 
his wrongful conduct, or fail to' resume the 
voluntary discharge of his marital duties! 
Is there anything in the proceeding which 
merely compels him to support his wife, in 
the nature of casting an. obstacle in the way 
of his seeking reconciliation with her, and 
resuming the voluntary discbarge of his 
marital obligations? It is within the power 
of courts of equity to make their decrees in 
all such cases subject to such modifications 
as circumstances mar demand; and' it is 
worthy of consideratlOll whether the actual 
effect of a just and proper exercise of such 
jurisdiction would Dot tend to induce rec· 
onciliation, by checking the husband in his 
willful and unjustifiable abandonment of 
his marita.l Obligations. The proceeding, it 
would seem, simply checks the husband in 
his attempt to enti!"fl:r abandon his ?bliga. 
tion without sanctlomng the separatIOn any 
further than inquiring whether it is enforced 
by the husband's conduct,-the same as done 
by common·law courts,-and without plac. 
ing the slightest obstacl~ in tl;1e way o~ rec
onciliation. These conSIderations are In no 
way suggested as furnishing the reasons 
upon which to base an answer to the ques· 
tion whether the equity courts of this state 
possess the jurisdiction in question. They 
are brought to view in connection with the 
proposition asserteQ by some, as we have 
seen, that to grant such relief is equivale~ 
to and in fact includes, the decree of dr. 
v~rce a mema. et thoro_ But we are incline-t!
after much reflection, to regard the propOSI
tion 8S untenable. W'hen the whole nat~ 
and effect of the relief are considered, It 
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appears to be an extreme view, born of a. that plaintiff and defendant intermarried 
z(:alous advocacy _of one side of this dis- on or about the 9th day of September, 1879. 
puted question of jurisdiction. at Watkins Glen, Schuyler count,y, state of 

We will close the inquiry lIpon this New York, and lived together as man and 
branch of the caSe by bringing to view cer- wife until October 24, 1886; that from Sep
tain statutory and' constitutional provisions tember, 1882, until October, 1886, they re
of this state which to some extent, we think, sided in the city of Helena, territory of 
should influence our determination. The Montan.a; that in ~Iay, 1887, defendant. 
statute provides that: "'Vomen shall retain without any cause or provocation on the 
the same legal existence and legal personal- part of plaintiff, willfully abandoned and 
ity after marriage as before marriage, and deserted her, and compelled her to live 
shall receive the same protection of all her separate and apart from him; that, from-the 
rights as a woman which her husband does 13st date up to about seven months prior to 
as a man; and for any injury sustained to the commencement of this action, defendant 
her reputation, person, property, character, contributed the sum of $50 per month, and 
or any nat-e.ral ri~ht, she shail have the same at times $75 per month, for plaintiff's sup
right'to appeal in "her own name alone to the port; that, for about seven months last past. 
courts of law or equity, for redress and pro- defendant has neglected and refused, and 
tection, that her husband has to appeal in still refuses, to furnish plaintiff any money 
his own name alone." Section 1439, div. 5, whatever, and that she is now wholly with· 
Compo Stat. Our Constitution provides that out means of sunport, and is entirely depen
"the district courts shall have original jur- dent upon her personal exertions and the con
isdiction in all cases at law and in equity, tributions of her friends for support of her
_ . . and for such special actions and pro- self and infant son, the issue of said mar
ceediDgs as are not otherwise provided for." ria,!!;e, now in plaintiff's care and custody: 
Section 11, art. 8. And, further, that "there that about April 24, 1887. at the city and 
shal1 be but one form of civil action, and state of New York, defendant, by threats 
that law and equity may be administered and menances, (particularly alleged and de
in the same action." Section 28, art. 8. scrilY:!d), compelled plaintiff to write and 
And, further, that "court,s of justice shall sign, as dictated by defendant, a letter of 
be open to every person and a speedy rem- authority addressed to E. D. Weed, Esq., 
edy afforded for every injury of person, an attorney at law, residing, and engaged 
property, or character, and that right and in the practice of law, at the City of Helena, 
jllstice shall be administered without sale, territory of lIontana, authorizing: him to 
denial, or delay." Section 6, art. 3. This app('sr as her counsel in an action which de
Jutter provision was, we think, set before fep.dant proposed to commence against her to 
the courts, by tbe framers of the Constitu- obtain a divorce from the bonds of mat
tion. as a tenet for consideration in a case rimony existing between plaintiff and de
like this, where, clearly, there is an estab- fendant; that, when defendant had thus com
lished right existing, subject to judicial en- pelled the writing of said letter by plaintiff, 
forcement, and the question is raised. on he took the 'same into his possession; that 
purely artifidal grounds, a~ to whether such I thereafter plaintiff requested defendant t-O 
right shall be enforced in such an action and I destroy said letter, and that he then told 
in such jurisdiction as by its practice and plaintiff, in order to deceive and defraud 
methods of procedure can insure an appro_ 1 her, that he had destroyed said letter, but 
priate, just, and adequate relief, or whetber that, contrary to such statement, defendant 
there shaH be a denial of such appropriate retained said letter in his possession, aJld 
and adequate remedy as the courts can thereafter presented the same to said attor
afford. It is admitted that the right esistg., ney, and told said attornel that plaintiff de
and it is contended there is a remedy at law; sired said letter to· be dehvered to hiro, and 
but we have seen that in many ('ases that desired him to appear for plaintiff,and "rep
answer would be but a mockery to the ag- resent her in a divorce proceeding to be 
grieved, in her unjust abandonment. The commenced by the defendant:" that there
court is then confronted with the question after said attorney appeared as counsel for 
whether there shall be a denia.l of enforce- this plaintiff in an action commenced in the 
ment of this right, except where absolute district court of the fourth judicial district 
divorce is granted. We thinl:: the intend- of the territory of Montana within and for 
ment of our Constitution and statutes is to the county of Yellowstone, by' defendant here
negative that proposition. With these pro- in against this plaintiff. to obtain a divorce 
visions before us, in addition to the grounds from her; that such proceedings were bad 
of equity jurisdiction considered, we are in said action as resulted in defendant obtain· 
drawn to the conclusion that our courts are ing from said court a. decree of divorce froID 
invested with a jurisdiction broad enough this plaintiff. Plaintiff further alleges that 
to give proper and adequate remedy for the she did Dot appear in said action. nor bad 
enforcement of the right In question, in prop- any knowledge of the fact that said attorney 
er cases, where it is shown that such juris- had appeared for her therein. Respondent 
diction ought to be exercised, and that such interposed a demurrer to this complaint, 
remerly lies within the equity jurisdiction of which was sustained by the COllrls and plain· 
our district courts. . . tiff appealed from that order. . 

The second proposlt~on of la.w to be deter. A.ppellant's counsel succinctly state thetr 
mi.ned in this case, WIll be dev~lope~ br a position on this branch.of the case as fol
brIef statement of facts set forth In plaIntIff's lows: "Are the parties hereto husband snd 
complaint. Among other thiDgs, it is alleged wife? Is said decree void or voidable? If 
16L.RA. 
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void, we win then claim that plaintiff is 
the wife of defendant. and is entitled to 
mantain this action. If voidable, then we 
concede that we are premature in our ac
tion." It is not contended by appel1ant that 
the decree of the territorial district conrt, 
dissolving the bonds of matrimony which 
theretofore existed between plaintiff and 
defendant, is void for any reason that ap
pears on the face of such decree. It was 
pronounced by a court of general jurisdic
tion, and of special statutory jurisdiction of 
actions for divorce. Compo Stat_ div. 0, § 
1000. .lIoreover, by appellant's own sho\V
ing in her complaint, it appears that said 
court had jurisdiction of her person, by her 
appearance through her attorney, duly and ex· 
pressly authorized by letter. Sections 80, 
491, Code Civil Proc. This decree must be 
regarded, of course, as if pronounced by a 
court of this state, as the transformation from 
territorial to state form of government is for 
many purposes to be considered as a contin
uity of government. Const. art. 20, § 2. 
The theory of appellant's counsel is that the 
judgment is void, not by reason of any facts 
appearing on the face of the proceedings, but 
by reason of the facts pleaded 8S to the con· 
duct of defendant, which led up to the court 
obtaining jurisdiction to grant said decree. 
They contend that, bv reason of "those facts 
pleaded, (which are deemed admitted on de
murrer), it is shown that the court had no 
jurisdiction over the person of appellant, 
~ho was defendant in said proceedings for 
divorce. On this premise they submit "tbat 
Wherever want of jurisdiction over the per· 
SOn of defendant is shown the judgment 
rpndered without such jurisdiction is abso
lutely void, and is a nullity, and that this 
Want of jurisdiction may as well be shown 
by evidence aliunde the record as from the 
fa~e of the record; that in either case, if 
thiS want of jurisdiction is shown, the de· 
cree is ab!:lolutely void, and of no force t)r 
e.n:ect. " It seems to us that, if such a pre
~IS~ be followed, it would sweep away all 
distInction between judgments void for 
reasons manifest on the face of the record. 
and those which, as appears by the record, 
ate valid, and must be given full faith and 

force until impeacbed in a proper proceed a 
ing, by establishing facts aliuhde the I ecord 
sufficient for that purpose. While there is 
much contlict relating to certain questions 
of law concerning judgments, we think it 
may be safely said to be almost uniformly 
settled. now that domestic jUdgments of 
courts of general jurisdiction, valid on 
their face, cannot be colIaterally attacked in 
courts of the same state, by showing facts 
aliunde the record although such facts might 
be sufficient to impeach the judgment in quesa 
tion if brought to bear upon it in a proper pro· 
ceeding. The proposition in this case ap· 
pears to be to open a way through snid decree 
of divo~ce for the progre:;s of this action, 
b)'" going back of that judgment, and rais· 
ing a question as to the good faith and law· 
fulness of the plaintiff's conduct in obtain
ing it. Such a practice cannot be sustained. 
It is needless to go into a discussion of the 
reasons and public policy which forbid such 
a rule. These are ful1y developed in the au
thorities. Freem. Judgm. §§ 116, 128; 1 
Black, Judgm. §§ 170,270; Halm v. Kelly, 
34 Val. 391, 94 Am. Dec. 742. Carpentier v, 
Oakland, 30 CaL 440; Granuer v. atar~ 
22 }Ie. 128; Perwbscot R. Ca:. v. Weeki, 52 
Me. 456; Prince v. Griffin, 16 Iowa, 552; 
Callen v. Ellison, 13 Ohio St. 446, 82 Am. 
Dec. 448; Coit v. Ha'ren, 30 Con,n. 190 j 
Clark v. Bryan, 16 Md. 171; Wingate v. 
Haywood, 40 N. H. 437; Galpin v. Page, 1 
Sawy. 309; Horner v. Doe, 1 Ind. 130, 48 
Am. Dec. 355: Baker v. StmulJraker. 34 Mo. 
172; Reed v_ Pratt, 2 Hill, 64; Harskey v. 
Blackmarr. 20 Iowa, 161, 89 Am. Dec_ 520. 
See also a late case from Oregcn,-Nor-riU v. 
Norrill, 20 Or. 96, 11 L. R. A. 1M, pubJi,bed 
in 23 Am. St. Rep. 95, with an elaborate note 
by ]orr. A. C. Freeman, editor,and also author 
of Freeman on Judgments, citing many cases 
upon the subject. . 

Upon the view that said decree was not 
void, but only voidable in a proper proceed· 
lng for that purpose, the court susta,ined 
respondent's demurrer and in our opinion the 
ruling is correct. . 

. The judgment wt"ll therif0'l"8 be affinned. 
Blake. Ck. J. t and DeWitt. J., concur. 

!IINNESOTA SUPRE}IE COURT. 

Wiseman A. SPARROW, Appt., •. 
C. a POND, Re8pt. 

(_ ••• ___ .Minn. •.• ___ •• , 

~laekberries while growing on the 
bUshes are not subject to levy on execution 8S 
personal property. 

:Read note by MiTcHE:J:.L, J. 

(May" 1""'-) 

APPEAL by plaintiff from a judgment of 
the District Court for Dodge County in fa· 

vor of defecdant in an act-lOn brought to re
cover possession of certain blackberries which 
plairitiff bad purchased at an execution sale 
upon a judgment against defendant. ~f
firmed. 

The facts are stated in the opinion. 

lion.-Cla88fftcatlon of grau.1na fruit QI real or I tion is discussed in a multftude of cases which acto· 
Dire perao-nal property. ally involve only the question of cultivated crops 

at decisions as to the nature or c1assitlcation I which are grown by annual planting. 
-- Property of f.ruu before it is severed from trees Very similar to the main case is the decision that 
OIl" bUShes are very few indeed.. although the ques- peaches on the trees are not subjeCt to levy as per-
n, R.A. 
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Mr. S. T. Littleton. for apPf-llant: 
A levy may be made upon gf"J.in or grass 

while growiDgand upon any other unharvested 
crops. 

Gen. StaL chap. 66, ~ 315. 
Chattels real may be levied upon and sold on 

execution. 
Id. ~ 300. 
In this st3.te the interest of the vendee under 

a contract of purchase of real estate may be 
levied upon under a writ of execution. 

Iltn1'Yv. Trayn01'. 42 Minn. 234-; P.eynoldsv. 
Fleming, 43 ~Iinn. 513. 

So may any equitable interest in Jand. 
Atwater v. Manche8ter &1). Bank. 45 Minn. 

841. 
And generally all tangible property which 

the debtor could himself sell can by execution 
be made the subject of involuntary transfer to 
pay his just debts. 

1 Freem. Executions, § 110. 
Blackberries in this state depend on annual 

cultivation and do Dot thrive or produce berries 
fit for market if left to nature. The crop of 
berries is the result of the labor and skill of 
the gardner, jructua industrialia. 

ld. § 113; Benjamin, Sales, Bennett's 4th ed. 
§§ 129.130. 

In Frank v. Harringttm, 36 Barb. 415. all 
the cases prior to that time were reviewed and 
it was considered that strawberries, grapes, and 
hops as now cultivated grow by the manur· 

ance and industry of the owner and should be 
put in the category of personal instead of real 
estate and so of any kind of produce raised 
annually by labor and cuhiv:.ltion exct'pt grass 
growing' or fruit Dot gathered from the trees. 

Latham v. Atwood, era. Car. 515. 
Messrs. Samuel Lord and Robert 

Taylor~ for respondent: . 
Blackberries grow wild in these parts and 

bear fruit with or without manurance or culti. 
vation. They are perennial, living and grow. 
iug for many years without being renewed or 
transplanted, and sending up, each year, shoots 
or canes, which live over, bear fruit the second 
year and then die. These facts are of such 
general notoriety and are so commonly known 
that the court will take judicia} notice of them. 

1 Greenl. Ev. 14th ed. § 6; Bro-wn v. Piper, 
91 U. S. 37. 23 L. ed. 200; Floya v. Ricks, 14 
.Ark. 286, 58 Am. Dec. 374; Tomlins01l. v. 
Greenfield. 31 Ark.. 557; Dixon v. _"'\'z'c6ll8, 39 
Ill. 373, 89 Am. Dec. 312; Raridan v. Cen.
tral Iowa R. 00. 69 Iowa. 527; Patterson v. 
MeCausland. 3 Bland, Oh. 69; Wetzler v. Kelly. 
83 Ala. 440; Gordrm. v. Tweedy, 74 Ala. 232, 
49 Am. Rep. 813: Loeb v. Richardson, 74 Ala. 
311; Mali.oney v. Aurrecoehea. 51 Cal 429; 
Garth v. Caldwell, 72 Mo. 622. 

Growing blackberries do not fan within the 
term "sny#other unharvested crops," used in 
the statute. 

Bouvier, Law Diet. titles. Crop" Emblements; 

sonal property. State v. Gemm..ill.l Roust. (.Del.) I terest in land, within the meaning of a statute re. 
9. Quiring a conveyance of such an interest to be 

The other cases &1&8 in respect; to contracts of stamped. Rodwell v. Phillips. 9l\Iees & W. 502. 
sale. I But in this case it appears. 8.B it does not in any of 

A contract for the.sale of all the growing fruit in the American cases abov~ that the purchuser was 
an orchard to be picked and delivered by the vendor by the contract to enter upon the land and gather 
at a certain price per bushel and which gives the the fruit and the action was in assumpsit for "not 
ven.dee no right to enter upon the Jand ortouch permitting the plaintiff to gather" it. The case 
the trees or the apples until they are picked, is not tbel"E"fore can be readily distinguiShed from the 
a contract for the sale of an interest in laud withiu American cases on that ground. 
the Statute of Frauds. Brown v. Stanclift (Buft'. This same distinction will harmonize the Amerl. 
Super. CtJ ()p. by Smith not reported; aJI"d by can cases as to sales of growing fruit which hold it 
Mew. Dec. 8) N. Y. 627. to be personal property with the main case and the 

A sale of a crop of peaches while growiDi" in the case of State v. Gemmill. 1 Hou...<>t, (Del.) 9. which 
orchard to be gathered and removed as they ma- deny that it can be levied on as personalty. Oth_ 
tore is not within the Sratll ~Ei of Frauds as a sale of erwi!!e we have dec1sions treatingfrult 8.B realty for 
an intere.t:in land. l-urn.er v. Piercy, 40 Mil. 2l2. the purpot!e of levy but 88 personalty for the pur. 
17 Am. Rep. 59L pose of sale. 

A contract giving "one half In the orchard of all In rull agreement with the decisions holding 
the apples and peaches and one half of aU the that growing fmit cannot be ievied on 8S person
blackberries on the bushes" on certain land during alty is the generally accepted doctrine that such 
a period of three years., which contract Wag con- fruit is not the subject of larceny. Text-books all 
&trued to re-qwre a delivery thereof by the vendor, seem to agree in stating this to be the rule unless 
is not a contract for the sale of a chattel real., but cbanged by statute, but theyba.se it apparentJy on 
for the 88.le of personal property, and thereforE'" is the reason of the Jaw rather than upon anysctua} 
not within that provision of the Statute of Frauds decisions of the coUJ"tg to that effect. Iu Bartlett v. 
8.B to the sale of au interest In real estate. although Brown,6 R. L 31, the same doctrine 18 stated. That 
it is within £.Dotber provision of that statute as to casewas an action for malicious ProEecutioll in pro.
contracts not to be performed within one year. curingplaintitI's arrest on a charge of stealing such 
Smock v. Smock, 31 Mo. App. 56. fruit. The court beld, however. that the action 

A sale of an entire crop of fruit for a certain would not lie as tbe charge of theft was only II 
year is not a sale of realty which needs to be in harsh or exaggerated charge of a statutory offense 
writilJg. Vuliceyjch v. Skinner, '11 Cal. 239. of taldng the fruit witbout license. 

In this case it seems that the vendor, 88 in the Taking ell the cases that can be found in which 
cases above. was required. to deliver the fruit to the tbere was actually decided anytbing about the 
vendee, and in that view the case is strictly parallel kind of property t:.hat growing fruit belongs to, it: 
with the other decisions above concerning sales seems that they fairly establish the doctrine that 
of fruit. The court, however. does not mentiou 8uch fruit is real property. but thatfor the purpOS& 
this fact as hayjng any bearing on the decision., but of II contract of sale by which the vendOr Ilgreesto 
treats the fruit 88 jnJ.ctlUJ indUriali8. sever it from the rea.lty and deliver it to the pur-

As against the above eases concerning ml5 of chaser it may be regarded 88 already severed and 
fruit an earlier English case d~ded that the sale of changed into personal property". B. A. B. 
a crop of fruit and vegetablea is the sale of au in- . 
16 L. R. A. 
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4 Am. & Eng. Encyclop. Law. p. 887, title 
Or"fl'l. 

At common law the "growing • crops" or 
"emblements," that were subjected to the levy 
of a writ of.fi. fa. against the tenant were only 
such crops of his annual planting as were 
mainly the result of his manur,tDC'-e and labor in 
their cultivation and as would mature the same 
Beason in which they were planted, and did not 
include the grasses nor the fruits of perennial 
shrubs, even though planted and cultivated, or 
pruned, by tbe tenant himself. 

1 Schouler, Pers. Prop. §~ 100, 104, ~t seq •• 
4.75, d 8eq.; 4 Kent, Com. p. 7'3; 1 Bouvier, 
Law Diet. 7th ed. 465; Bodwell v. Phillips, 9 
Mees. & 'V. 501; Smith v. Leighton. saRan. 
544,5 Am. St. Rep. 778, 1 Hilliard, Real Prop. 
13. . 

When a product ofthe soil'is claimed not to 
be subject ~o seIzure and sale under a ft. fa. 
the claim must be determined by ascertaining 
Whether such product is real or personal estate; 
and this last question is in turn to be settled by 
inquiring whether tbe product is chiefly the 
result of roots permanently attached to the soil 
or of the labor and skill of defendant in sow-
ing and cultivating the soil. . 

1 Freem. Executions, § 113. Schouler. Pers. 
Prop. §§ 100, 104, et IUJ.; 2 Bl. Com. 123, 
Sbarswood's note. . 

An exception was made 88 to the single pro
duct of hops. 

Latham v • .Atwood, Oro. Car. 515; Frank v. 
Harrington, 36 Barb. 415. 

In Darlington on Personal Property, p. 26, 
'JTUctu8 naturale1/' are defined to be those pro
duct.s which require to be planted but once and 
then bear for years. 

Thompson, Law of the Farm, S 25. See 
also G wynne, Sheriif' & Coroner, p. 2'20; Crock· 
er, Sheriffs & Constables, p. 207; Craddock v. 
Riddleibarger, 2 Dana, 206; •• ... 'tate v. Gemmal, 
1 Roust. (Del.) 9; Joo ... Chat. Mort. § 145, 
Iindwell v. PhzUip, D Meea. & W. 503. 

ltIitche~ J.. delivered the opinion of the 
coun! 

At common·Jaw those products of the earth 
Which are annual, and are raised by yearl.v 
manurance and labor, and essentially owe their 
annual existence to the cultivation of man, 
~ermed "emblements," aud sometimes ''fructUIJ 
Indu&triales," were, even while sHU annexed 
to the soil, treated as chattels, with the usual 
incidents thereof as to seizure on attachment 
d!Iring the owner's life, and tran>;mission after 
hIS death. This class included grain', garden 
vegetables, and tbe like. On the other hand, 
the fruit of trees, perennial bushes and grasses 
growing from perennial roots, and called, by 
'Way of contradistinction, '~ructuB naturales," 
~ere. while unsevered from the soil, con
Bldered as pertaining to the realty. and assuch 
passed to the heir at the death of the owner, 

]
s.nd were not subject to attachment during his 
~fe. 4 Kent, Com. p. 73; 4 Bacon, Abr. 372, 

tiStle Emblemenu,' Freem. Executions. §j 113; 1 
cbouler, Pel'S. Prop. § l00et seq./ State v. Zemmt1l, 1 Hou.st.(Del.) 9; Craddock v. Rz"MlelJL?'er, ~ Dana. 205; 9 Am. & Eng. Encyclop. 

. w, title CropB/ P..odwell v. Phillips, 9 
:lfees: & W. 50L A possible exception to this 
c assiiication is the case of hops on the vines 
U~RL ' 

which have been held to be personal chattels, 
and subject to sale as such. The ground upon 
which this seems to be held is that, although 
the roots of the hops are perennial. the vines 
die yearly. and the crop from the new vines is 
Wholly or mainly dependent upon annual culti· 
vation. Tlle decisions upon that question, 
however, seem to be all based upon the old 
case of Latham v. At1l}()()(f, Cro. Car. 515. See 
Frank v. Harrington, 36 Barb. 415. 

It is sometimes stated· that the test whether 
an unsevered product of the soil is an embIe. 
ment, and, as such, personal property. is 
whether it is produced chiefly by the manur
ance and industry of the owner. But, while 
this test is correct 88 far as it goes. it is incom
plete. Under modern improved methods, aU 
fruits are cultivated. the quality and quantity 
of the yield depending more or less upon the 
annual expenditure of labor upon the trees, 
busbes. or vines; but it has never been held 
that fruit growing upon cultivated trees were 
subject to levy as personal property. N odoubt 
all emblements are produced by the m:lnUrSDCe 
and labor of the owner, and are caUed ''fructus 
indU!trialeg" fortbat reason; but the manner, as 
well as purpose, of planting is an essential ele
ment to be taken into consideration. If the 
purpose of planting is npt the permanent en· 
hancement of the land itself. but merely to se
cure a single crop, which is to' be the .soIe 
return for the labor expended, the product 
would naturally fall nnder the head of "em
blements. OJ On the other hand. if the tree. 
bush, or vine is one which requires to be planted 
but once, and will then bear successive crops 
for years, the planting would be naturally cal· 
culated to'permanently enhance the value of the 
land itself, and the product of anyone year 
could not be said to essentially owe its ex
istence to labor expended during that year; 
and hence it would be classed among "fructus 
nat1l'rales/' and the right of emblements would 
not HUach. Darlington. Pers. Prop. 26. This 
classification is, of course, more or less arbi
trary. but it is the one uniformly adopted by 
the courts, (unless hops be an exception), and 
it is the only one which will furnish a definite 
and exact rule. BlaCkberry bushes are peren
nial, and when planted once yield successive 
crops. Tbey grow wild, but, like every other 
kind of fruit or berry, are improved by culti
vation. The quantity and quality of the yield 
is larg-ely dependent upon tbe amount of an
Dual Care expended upon them, bue the differ
ence in that respect between them and other 
fruits is only one of degree. It seems to ns 
quite clear that at common law such berries, 
while growing upon the bushes, were not su~ 
ject to levy on execution as personal property. 
and we have no statute changing -the rule. 
Evidently the main purpose of section 315. 
chap. 66. (kn. Stat., was. while permitting 
immature growing crops to be levied on, t() 
prohibit their sale until thev were ripe and fit 
to be harvested. The word "crops" had, long 
before this statute, acquired in law 8 meaning 
synonymous with or equivalent to the com· 
mon·law term "emblements," and neither of 
them included fruits of perennial trees or 
shrubs, and it is to be presumed that the term 
"crops" is used in the statute in this same 
sense. The only change effected by the stat-
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moment too rougll or too narrow to meet all 
the exigencies of the situation. Whate'ter is 
so much out of the ordinary COUT'Se as not to 
be naturally foresee~ as s. probable result of 
the condition of the highway. the road au
thorities are not bound to provide against; and 
their neglect to make such provision can be 
neither a proximate Dor a concurring cause of 
the injury received in consequence of such 
extraordinary happening. If the road in Jack
son township was suitable and safe for ordi
Dary travel, a. traveler could ask no more. If, 
notwithstanding the condition of the road, a 
traveler was injured as the result of a series 

of accidents like those that befell lirs. 'Vagner. 
and for which it is conceded the township was 
not responsible, viz., the fright of her horse. 
his sudden turn in the road, the crUShing of 
the wagon wheel, the dragging of the axle' 
and the consequent pulling of the wagon out 
of the truck and against the stone pile, it is 
clear that the stone pile, which did not inter
fere with ordinary travel or the common beat
en wagon track, was Dot the proximate or a 
concurrent cause of the injury, and that the. 
question of concurring negligence was not 
properly in that case. 

'l'he Judgment in thil case z; Te7:8TSea. 

INDlA.NA. SUPREME COURT. 

Henry W. LANGENBERG, Sheriff of Marion 
C~unty, .. 4.ppt •• 

<. 
Philip C. DECKER 

t ._. ____ • Ind.. ____ ••• ) 

The power to fine and imprison f'or con
tempt is es.OJentially a. judieia.l one and 
an attempt to confer it on a stat-e board of tax 
commissioners who kave power to take testimony 
is in violation of a constitutional provision that 
DO pert!On cbarged with Official duties under 
either the legislative, executive, ()r judicial de
partment of the government shall exercise any 
of -the functio1l3 ()f another department, since 
such board belongs to the executive ()r adminis
trative departlllent. 

491, 25 L. ed. 558; Board 01 Edu(ation v. MfJ
LandsborO'Ugh, 36 Ohio St. 227. 38 Am. Rep. 
582; Lima v. McBride. 34 Ohio St. 338. 350; 
Cooley. Taxn. p. 41; 1 Desty. Taxn. 81, § 22. 

For the purposes of state taxation this right 
and power is exercised by the Legislature. 
The ofiicers that are to perform the duty must 
be named by the Legislaturej and when they 
have bad conferred upon them the power nec
essary to carry into execution this great trust. 
it is conclo'sive so far as the courts are con
cerned. No one dare deny that power. No 
one dare lay bis hand upon the Constitu· 
tion to limit it, for the Constitution bas but 
one limitation, s.nd that is the limitation of 
eternal equality. 

Tiedeman, Pol. Powers, p. 481; 1 Desty, 
Taxn. p. 83: Robertson v. Stille, 7 \Yest. Rep. 
4.81, 109 Ind. 79; Wright v. Defrees, 8 Ind. 298; 
Smith v. Myers. 7 West. Rep. 90~ 109 Iud. 1-9, 

APPEAL by respondent from a judgment of 58 Am. Rep. 375. 
tbe General Term of tbe Superior Court for The subject of taxation is a legislative ques-

llarlon County affirming a judgment of the tion. "'and over purely legislative questions 
Special Term in favor of petitioner in a habeas the courts have no supervision or control. A 
corpus proceeding to release petitioner from question of that cbaracter is beyond the touch 
the custody of respondent, to which he had oftbejudiciary~ for one department of govern· 
been committed by the state board of tax com· ment cannot enter the domain of another.'. 
missioners for alleged contempt in refusing to Carr v. State, 11 L. R A. 370, 127 Ind. 208. 
answer questions propounded to him. .AI- and authorities cited; Smith v. Myerund Rol:;-
firmed. ertson v. State, trUpra. 

The facts are stated in the opinion. The constitutional guaranty against unrea-
J1r. A.. G. Smit~ Atty-Gen., for appel- sonable searches and seizures 18 Dot and never 

lant: has been construed as a limitatitJn upon the 
The power of assessment and taxation is leg- taxing power. It has no reference to or cou

islative, with DO limitation except that tax:- nection with the subject of taxation. 
ation shall be uniform and equal. Courts Boydv. C'nitedStates, 116U. 8.616,29 L. ed. 
cannot iflterfere witb this power or the mode 746; Com. v. lJana~ 2 ~Iet. 329; First Nat.. 
pres.cribed for its enforcmenL Bank 01 Youngstown, v. Hughes. 106 U. S.523, 

U. S. Const. art. ~ § 8; Ind. CODSt. art. 10, 27 L. ed 268 6 Fed Rep 737 
§ 1; Cooley,. Const. Lim. pp .. 593-59.6~ Black- For a Pe~n or c~rpor~tioU: to give proper 
well, Tax TItles, 1; MOlltesqmeu. Spmt of the information to an officer of the law does Dot 
Law, bk. 1~. chap. 1; Perry v., ,Washburn: 20! give pnblicity to his business; and a law reo 
Cal. 318~ 350; Van Horn ,,: • . Peuple, 46 Jhch. quiring such information to be given is not 
183~ 41 Am. ~ep. 159; Czttzens Sa~. &; L. repugnant to the 4th Amendment of the Con. 
Asw. _v. Topeka. 87 U. S. 20 WalL 655, 22 L. stitution, and is not in its nature unreasonable 
ed. 455; McOulloch v. Maryland, 17 U .. S. 4. searchers and seizures of one's private books, 
Wheat. 31~. ~, 4. L. ed. 579, 606; Pr()'C1,dence papers, etc. 
Bank v. B::~~zng~~. 29 U. S. 4 Pet. ~14, 561, 7 ~ Launderv. Cklrogo.l11 nt 291, 53 Am. Rep. 
edt 939, 9;)'), Kirkland v. Hotchlnss, 100 U. IS, 625; Van Baalen v. People, 40 ~1ich. 258; Shu-

NQ'l'E. The fullness of the discussion of the man v. FrYI't Wayne. 11 L. R. A.. 378,127 fuel 
question Involved in the above case which is fur- 109; Be Clayton, 13 L. R. .A.. 66, 59 Conn. 510. 
nished bythe:repDrt,:of the case itself makee any at. Tiedeman, Police Powers. p. 471; Cooley. 
tempt at annotation unnecessary. ConsL Lim. 200; Com. v. McCloskey, 2 Rawle, 
16 L.I!. A. 

See also 25 L. R. A. no; 28 L. R. A. 242; 36 L. R. A. lOS. 
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~74, Bee'" ... Stale, 6 Ind. 501, 528, 63 Am. Cooley, Taxn. 2d ed. p. 356; OIi13 v. Oom. 3 
Dec. 391; Johnston v. Oom. 1 Bibb, 603; FUnt A. K. }-larsh. 465jf:;tate v. Parker. S3N. J. L. 
River S. B. 00. v. FOliter, 5 Ga. 194, 48 Am. 192;Statev.Bishop.34N.J.L.45;Statev.Pa1'k
Dec. 248; Slaw v. Kruttschnitt, 4 Nev. 178; er. a4 N. J. L. 49; State v. MeCIIe-37u:fl. 34 N. J. 
Walker v. Oincinnati. 21 Ohio St. 14. 8 Am. L. 63; Tkomp80n v. Tinkcom.IS Minn. 295; Pe(). 
Rep. 24; Hills v. CMeago, 60 Il1. 86. pte v. Stockton & C. R. 00. 49 Cal. 414; Boyer v. 

The courts are not the guardians of the Jones, 14 Ind. 354; State v. Wash06 Oounty 
'tights of the people of the state. except as Board of Er;ualiziltt'on. 7 Nev. 83; State v. 
those rights are secured by some constitutir.nsl Apgar, 81 N. J. L. 358; Genin v. Belmont 
provision which comes within the judicial CQUnty, 18 Ohio St. 534; Clulmpaz"gn County 
cognizance. Bank v. SmUh, 7 Ohio St. 43; State v. Woods, 

Cooley, Const. Lim. 201; Bennett v. Bogus, 8 West. Rep. 540, 110 Ind. tl3. 
Baldw. 74; Munn v. Illinois. 94 U. S. 113, 24 The power to discover omitted property and 
L. ed. 77. cause it to be placed upon the tax duplicate is 

The doctrine of "due process of law" does one of the legitimate powers of taxation. This 
Dot apply to the power of taxation at..all. power, given by the Legislature, carnes with 

Sedgw. Stat. & Canst. Constr. p. 425; AId/il- it the authority to ascertain wbat property has 
len v. Ander801l, 95 U. S. 40, 24 L. ed. 335; been omitted from the tax: lists, the character 
Pearson v. Yewdall, 95 U. S. 296. 24L. ed. 436; and value of the same, and who is the Owner 
Kelly v. Pt'ttsburgh,l04 U. S. 78, 26 L. ed. 658; thereof. It does not require the aid of courts 
Hagar v. Redamation Di&t. No. 108,111 U. S. to enforce the power. The mode of accom
"Wi, 28 L. ed. 569; Bert', Gap. R. Co. v. Penn- pUshing this end is provided in the statute, and 
IJyZvania, 134 U. 8. 232, 33 L. ed. 892; Cooley. the II due process of law" to be resorted to in 
Taxn. 438; ,JtU1'ray v. Hoboken Land &: imp. I such cases is the enactment of the Legislature 
(Jo. 59 U. S. 18 How. 272; 15 L. ed. 372; Ken- upon tbat subject. 
'll.ard V. Louigiana. 92 U. S.480, 23 L. ed.478; State v. Wood, supra; Kuntz v. Sumption. 
COOley, Canst. Lim. 436,437; Vanzant v. Wad- 2 L. R. A. 655, 117 Ind. 1; Fz"rst Nat. Bank 
del, 2 Ycrg. 260~ Lenz v. marlton, 23 Wis. of Youngst01JJfI v. Hughea, 105 U. S. 523,27 L. 
4'78; Pmnoyer v. Ne!!: 95 U. S. 714,24 L. ed. ed. 269, 6 Fed. Rep. 787; H..1I1and v. Brau1 
565; Wynehamer v. Pt'ople. 13 N. Y.378,432; Block Coal Co. 128 Ind. 335;, Genin v. Belmont 
Kalloch v. &n Franr:z"sco Super. Ct. 56 Cal. County. 18 Ohio St. 534; ()Itampaign COJ,lnty 
229; Baltimore v. Scharf. 54 Md. 499. Bank v. Smith, 7 Ohio St. 43; Boyd v. United. 

If the statute confers upon the tribunal the Strtles, 116 U. S. 616, 29 L. ed_ 746; Pom. 
right to act in a given matter with power to Const. Law, ~§ 283, 284; Wadd v. Kimberly, 5 
he.ar and det.ermine questions lawfully sub- Ohio C. C. 3'.~; &ott v. Raine, 25 Week. L. 
IDItted to it, and its acts are within the powers Bull. 154; Wolt v. Thomas, 1 Ind. App. 232; 
granted by the statnte, the acts of such a tri- &n Luis Obispo v. Pettz"t.87 Cal. 499; Rev. 
bunal are judicial and can be enforced as other Stat. 1881, ~ 6416: VanderCIXJk v. Wt"lUams, 5 
judicial orders and commands are enforced. West. Rep. '-248, 106 Ind. 345. 

Be Saline County 8ubsm-iption,45 Mo. 53, The subject of taxation belongs to the police 
100 Am. Dec. 337. power of the state, is complete within its scope 

The duties of assessors, in estimating the and subject only to legislative control, and 
V~lue of property for purpOses of general tax- may be exercised to any extent to which the 
.stion are jUdicial. law:·making power ehooses to carry it. 

Barhyte v. Shepluml, 35 N. Y. 238. 250; Hl1{Jar v. Reclamation Dist. No. 108,'111 U. 
HaMan v. IWche.ter, 67 N. Y. 528,536, Stuart S. 701, 28 L. ed. 569, BelrB Gap. -R. Co. v, 
v . . Palmer, 74 N. Y. 183, 30 Am. Rep. 289; PennsylDanla. 134 U. S. 232, 238, 33 L. ed. 
Wllliams v. Weatter, 75 N. Y. 30, 33; Cooley, 892. 895; Kidd v. Pearson. 128 U. S. 1,24-26, 
Taxn. 266; Burroughs.Taxn.l02.JOTdan v. By- 32 L. ed. 346, 351, 352; PoweU v. Penn8ylDania. 
att,3 Barb. 275. 283; ireland v. Ro~hClter, 51 127 U. S. 678, 32 L. ed. 253; lJ.ugler v. Kan.
Barb. 416,430,431, b1at, v. JeTsey 6Yty, 24 N. 8aB,123 U. S. 628,31 L. ed. 205, Yick Wo v, 
J. ~. 662; &at6 v. JIorristown, 34 N. J. L. 445; H,;-pki,ns. 118 U.S. 365, 374,30 L. ed. 225, 227; 
Griffin. v. JH:wn, 38 .Miss. 424, 437, 438; State Coe v. Errol, 116 U. S. 517, 29 L. ed. 715; 
v. Wood, A West. Rep. 540. 110 Ind. 83; Kuntz Rz"danond. F. &: P. R. Co. v. Richmond, 96 U. 
v. Sumption, 2 L. R A. 65.'), 117 Ind. 1; By- S. 528,24 L. ed. 736; NQ1'thwe8tem ii'ert-ilizing 
land y. BraZil Block Coal 00. 128 Ind. 335: Co. v. Hyde Park, 97 U. S. 6;;9, 24 L. ed. 1036, 
Garl"lgus v. State. 93 Ind. 239; 1 High, Inj. Patterson v. Kentucky, 97 U. S. 501. 24-L. cd. 
~ 493; 3Iechem, PUb. Off. & Officers, ~ 616; 1115; Stone v. Mi8tisslppi,101 U. S. 81S, 25 L. 

nuSh(;uttz v. McPheeter8. 79 Ind. 378; Steele v. edt 1079: Neal v. Delaware. 103 U. S. 334, 26 
nMm, 26 Wis. 393; &uth Na,hilla St. R. L. ed. 568, 

Co. V. M(;l'1'ow. 2 L. R A. Si3, 87 Tenn. 406; Me.'#JT8. Addison C. Harris, Thomas 
Van Steen1Jergh v. Blgetow,3 Wend. 43: Martin A. Stuart and William A. Ketcham, 
v. Mott, 25 U. S. 12 Wheat. 31, 6 L. ed. 541: for appellee: 
Jenklns v. Waldron. 11 Johns . .121, 6 Am. So much of section 129 of the Act in ques
Dec. 3.i9; Kendall v. Stoke8, 44 U. S. 3 How. tion as gives to the slate board power to pun-
98

Q
.11 L. ed. 512; Pori8'r v. Haz"!]ht. 45 Cal. 637. ish for contempt a witness who appears and 
~asi judicial officers are empowered to refuses to answer questions is an attempt to 

~un's.h anyone guilty of contemptuous con- confer judicial powers on an administrative 
U~t 10 their presence-. branch of the government. and is uncoDstilu-
l:h.cujffJ'T'd v. Berrong. S-t Ga. 65; & (!layton, tional and void. 

13pL. R A. 66, 59 Conn. 510. Cooley, Const. Lim. p. 2, Ind. Cons!. art. 
enalties in tax ]a ws are enforced without 3 ~ 1. 

the aid of courts. • The state board of tax commissioners be-
t6 L. R A. 
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longs to tbe aamtnishative branch~ which is Act ConceroingTaxatJoD. Repealing AU Laws 
but a part of the executive branch; and there- in Conflict herewith, and Declaring an Emer
fore, under our Constitution, .. DO person," geney." The Act creates a state board of tax 
(using that word in its broad sense,) -. charged commissioners. composed of five persons, viz .• 
with official duties under one of tbelle depart- the secretary of state, the a.uditor of state, aud 
ments shall exercise any of the functions of the governor of the state, who sre styled e:J: 
any otber branch." officio members, snd two perSOns of opposite 

KiTbourn v. Thompson. 103 U. S. 168. 26 L. political faith. appointed by the governor of 
ed. 377. the state. At the time the matters occurred 

The power to punish for direct contempt out of which this suit arose the board was 
was inherent in all courts of superior jurisdic- composed of the secretary of state, the auditor 
tion, and cannot be created, destroyed, or of state, the governor of the state, Josiah N .. 
abridged by the Legislature..... Gwin, and Ivan N. Walker. By the provisions 

Holman v. State, 2 West. Rep. 761, 105Iod. of the Act the governor of the state is the 
513. chairman of tbe state board of tax comtois· 

The power to punish for contempt is the sioners. Section 129 of the Act provides that 
highest exercise of judicial power, and is not this board shan annnally convene in the office 
an incident to the mere exercise of judicial of the auditor of state on the first Monday ot 
functions. August each year for the purpose of assessing 

Be .. il1ason, 43 Fed. Rep. 510j Ez parte J)oll, railroad property, and equalizing the assess-
7 Phila. 595; Be Mclean. 37 Fed. Rep. 648; ment of real estate; that it shall not be bound 
Andersonv. Dunn.. 19 U. S. 6 Wheat. 204, I) by any reports or estimates·of value of railroad 
L. 00. 242. property. real estate, or other property, as 

Judicial power can only be vested in the returned to the county auditors or to the 
courts. auditor of state, but shall appraise and assess 

Canst. art. 7, §1; Shoultzv ..... l/fJPheete:rIf, 79 Ind. all property at its true cash value, as defined 
373,375; Blatev. Noole, 4 L. RA.101,118 Ind. by the Act, according to its best knowledge 
367; Vandercookv. WUliflmlf, 5 \-rest. Rep. 248, and judgment. and so equalize the assessment 
106 Ind. 345;Ez parte Milli:;an, 71 U. S. 4 'Van. of property throughout the state. It also can· 
2. 18 L. ed. 281; Gregory v. c"t'1te.94 Ind. 385, tains this provision: .. They shall have the 
48 Am. Rep. 162; Whitcomb', Oa&8. 120 Mass. power to send for persons. books. and papers, 

. 118, 21 Am. Rep. 502. to examine records, hear and question wit-
The question of the power of this board to nesses. to punish for contempt anyone wh() 

commit for a contempt is, by the terms of the tefuses to appear and answer questions by fine 
statute referred to, a question that this court not exceeding one thousand dollars, and by 
may pass upon. and this would be the rule Of imprisonment in the county;. jail of any county 
law without any statute. not exceeding thirty days. or both. Appeals 

.JIiller v. Snyder, 6 Ind. 1. sballlie to the criminal court of Marion county 
If the commitment be against the law, as from all orders of the board inflicting such 

being made by one who has no jurisdiction of punishment, which appeals shall be governed 
the case, or for 8 matter for which by law no by the laws providing for appeals in criminal 
man ought to be punished, the courts are to cases from justices of the peace, so far as 
discbarge. applicable. The sheriffs of the several Countie9 

Bacon, Abr. Habeas Corpus, 10. of the state shall serve all process and execute 
An lI.nconstitutional 1aw is void, and it is as all orders of the board." 

no law at a.ll, and the alleged offense commit- Claiming to act under the power nnd au
ted nnder it is not punishable. A conviction thority conferred upon it by the provisions of 
under it is Dot merely erroneons, but it is il. the .statute, the state board of tax commis
legal and void, and cannot be held a legal sioners, on its own motion, caused a 8'.lOpama 
cause of imprisonment. duces tet:Um to be :issued to all the banks in the 

Ez parte Siebold, 100 U. S. 371, 25 L. ed. state, requiring the president. cashier. and 
717. bookkeeper, or eitber of them, of tbe bank 

If a court ha.ving no jurisdiction over the named in the Bubprena. to appear before the 
person or subject-matter before it scntences a board at the office of the state board of tax 
party or a witness for disobedience of its au- commissioners in the state house in the city of 
thority, such person, thus illegally deprived of Indianapolis, On a day named in the subprena, 
his liberty, may be released by any court au- and to bring and have with them then and 
thorned w issue writs of habeas corpus. there such books, papers, and nccountsof such 

Ex parte Fisk, 113 U. S. 713, 28 L. ed. 1117; banking institution assbould fully disclose and 
Ex parte Allers. 123 U. S. 443, 31 L. ed.216; show the names of all persons having money, 
Ez parte Perk,·ns. 29 Fed. Rep. 900; Ex parte bonds, stocks, notes, or other property of value 
Farley. 40 Fed. Rep, 66; Er. parl6 Lange, 85 on deposit and iu the custody of such bank on 
U. s. 18 Wall. 163, 21 L. ed. 8'i2; Peo-pie v. the 1st day of April~ 1891, and the respective 
CaS8els,5 Hill. 164j People v. Wa1"den of CONn- amounts of .such deposits or other property in 
tyJaa, 1 Cent. Rep. 173, 100 N. Y. 20; Fisher the custody of the ban~ and to .answer all 
v. MeG,", 1 Gray, 1-49; Be Morton, 10 Mich. questions which might be asked in relation 
208. thereto or with reference to the property 

Coft'ey, .1., delivered the opinion of the 
court: 

The General Assembly of the state passed an 
Act, which was approved and went into force 
on the 6th day of March. 1891, entitled .. An 
16L.R.A. 

owned by the bank itself. The subprena was 
signed by Joseph .T. Fanning', as secretary of 
the bnard. At the bottom of the subpcena, and 
following the signature of the secretary, was 
the fOllowing: .. For the purposes of the state 
board of tax commissioners. as set forth in this 
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subpama, it will answer if the president. 
cashier, or bookkeeper of the above-mentioned 
bank make out a sworD statement of the bal
ances to the credit of its individual depositors 
on April 1, 1891, giving name in full of each 
depositor, amount of his credit balance. and 
forward said sworn statement to the state board 
of tax commissioners without delay:' 

One of the subpccnas was served upon the 
appellee at the city of Evansville, wbere he 
;oesides, and where be is vice-president of a state 
bank known as the" German Bank of Evans
-ville." In answer to the SUbp<E08 he appeared 
before the state bank of tax commissioners on 
the 25th day of Au~ust. 1891, when therewere 
present of the members of the board the fol
lowfng persons, and others. viz., Claude 1I1at
thews, secretary of state .. acting as president 
of the board, J. O. Henderson, auditor of 
state. and Ivan N. Walker. Upon bis appear
ance he was duly sworn, when the following 
proceedings were had, viz.: .. Question. State 
your name and place of residence. Answer. 
Philip C. Decker. I reside in the city of 
Evansville. Q. In what business are you en
gaged? A. That of banking, Q. With what 
institution are you engaged. and in what ca
pacity? A. I am vice-president of the German 
Bank of Evansville, Indiana. The president 
lately died, and I am acting as. president. Our 
bank was organized under the laws of Indiana. 
Q. State the aggregate amount of the individual 
deposits held by the German Bank, of which 
you are vice-president. on the 1stdayof Apri], 
1891. .A. About $300,000. Q. Give the 
amount of money beld on deposit by said bank 
on the 1st day of April, 1891, belon~ing to some 
onedepooitor. The Witness: Before answer
ing the question, I respectful1y ask the board 
whether there is any appeal, complaint. suit, 
or proceeding of any kind pending before this 
board or elsewhere to assess any depositor, or 
to revise his tax list in any manner. Ey the 
B.oard: !'0. We are exereisingthe power of 
dIScovery. The Witness: I decline to answer, 
under tbe advice of counsel, either as to the 
name of any depositor or the amount of his 
depOSit. Q. Give me the amount of personal 
property, other than money. held by your bank 
as cu~todjan or a~ent. on the 1st day of April, 
1891, snch as notes, stocks, bonds, or other 
property of value belonging to anyone depos
Itor. A. I respectfully ask the board to state~ 
before an answer to the question just put, 
'Whether there is anyappea]. complaint, cause, 
~ Proceeding of any kind pending before tbis 

.srd or elsewhere to assess the property of 
saId bank, or any partner therein. Answer by 
~he Board: No. The ·Witness: I decline to 

a so, under advice of counseL Q. For tbe 
Purpose <!f ascertaining what, if any, money 
on depoSIt in your institution, belonging to 
persons, firms, companies, or corporations, 
has been omitted, purposely or otherwise. from 
th~ tax duplicate of Vanderburgh county, you 
~U please give this board a list of the names 
i~lour depositors on the tirst day of April, 

1. A. I most respectfull, decline to give 
i!Ch list, having' just been Informed by the 
a~ t~at no appeal, complaint, suit, or pro4 

C~dlDg IS here pending before this board or 
~ sewhere to assess or revise the tax: list of any 

epositor or partner or office! of the bank. Q. 
16 L. R. A. 

For the purpose above indicated, give a list of 
depositors on the 1st day of April, 1891. with 
the several amounts of money to their credit 
on that day. A. I decline to give either the 
names of my depositors or the several amounts 
standing to their credit, respectively, on the 
1st day of April. 1891, eitber for taxes, or for 
any other purpose. because I am now informed, 
by the board that tbere is no appeal, complaint. 
suit, or proceeding pending here or elsewhere 
to assess or revise the tax list of any depositor. 
Q. Likewise give us the name~ of all persons 
who have pr-operty other than money, stocks. 
bonds, jewelr.v, or otber property of value by 
said German Bank held as custodian on the 1st 
day of A.pril, 1891, and the several am<Junts, 
with 8 description and value of such property. 
A. I decline to answer your questions for the 
reasons given above. Q. Byan examination 
of the books and papers of said bank, would 
you, as its vice-president, be able to furnish to 
this board the information asked for in the 
foregoingquestion1 A. I would not. Q. You 
are now commanded to produce such boob 
and papers of the German Bank for the inspec
tion of this board as will fuUy afford the hlfor
mation herein sought to be obtained. and which 
will discover the names of the depositors of 
said German Bank on the 1st day of April, 
1l:!91. and the several amounts to their credit; 
also such books as will show the names and 
description of the property of value beld by 
said bank as custodian and agent on said day. 
A. As vice-president of said bank, I now de
c1ine to produce any of its books or papers for 
the inspection of tbis board for any purpose. '. 
Tl;lereupon the state board of tax commis
sioners, becau!'!e of the refusal of the appellee 
to appear and answer the questions above set 
forth. and to give the information thereby 
sought to be elicited, assessed against him a 
tine of $500, and that he stand committed until 
the tine be paid or replevied, and entered the 
followin8' judgment: "Therefore it is consid
ered ano ordered by the .state board of tax 
commissioners tbat Philip C. Decker, on ac· 
count of 'his refusal to appear and answer 
questions, and his disobedience to the order of 
this board, be, and bereby is, tined in the sum 
of five hundred dollars ($500), and it is further 
considered ay the board. that flaid Philip C. 
Decker do stand committed to the jail of 
Marion county, Indiana, until said tine be ~aid 
or reple'9'ied." Upon enterin,!! the foregoinl>' 
judgment, the secretary of the board deliver~ 
to the appellant, as the sheriff of Marion 
county, a commitment reciting the fact that 
the appellee had been fined the sum of $500 
for contempt, and ordering that he be com
mitted to the jail of. Marion county nntil dis. 
cbarged by due process of law. Upon this 
commitment the appellee was arrested. He 
thereupon filed his petition in the !\Iarion suo 
perior court, praying for a writ of habeas 
corpus. To the writ issued upon this petition 
the appellant made his return, stating, among 
other things, substantially the proceedin!!s 
above set forth". To this return the appellee 
:lIed exceptions, which were SU$ltained by the 
court, and an order waS entered discharging 
the appellee from custody. 

The assignment of eITor calls in question the 
propriety of the ruling of the Marion superior 
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court in snstalDlDg tne exceptions to the return 
wade by the appellant to the writ 'of habeas 
corpus.- It is contended by ·the appellee: 
First. That the power to punish for contempt 

. is a judicial function, which can only be 
exercised by 8. court, and, if it be claimed that 
the Act in question makes the state board of 
ta.'\: commissioners a court, then so much of 
the Act as seeks to do so is void, because it is 
Dot embraced in the title of the Act. and 
because three of the persons constituting the 
board are forbidden by the Constitution of tbe 
state from exercising judicial functions. 
Second. That, if the board has power to punish 
for contempt, it can only do so for the refusal 
of a witness to appear and answer questions 
pertinent and material to some issue in a ~uit. 
action, or proceeding then pending. Tltird. 
That tbe proceedings of the board in this 
matter are in violation of the provisions of the 
Constitution of the United States, which pro
vides that Of the right of the people to be secure 
in their persons, houses, papers, and effects 
against unreasonable searches and seizures 
tlhall not beviolat.ed, and no warrant shall issue 
but upon reasonable cause, supported by oath 
-or affirmation, and particularly describing the 

. place to be searched, and the person or thing 
to be seized." Fourth. That the state board 
.of tax commissioners has no original jurisdic
hon, except in the matter of the assessment of 
railway corporations, and equalizing the as
-ses!'ments of real estate. 

These several propositions have been ably 
and exbaustively argued on both sides, not only 
in· the briefs on file, but also orally in open 
court; but it seems to us that, if the first proposi. 
tion presented by the appellee, namely, that so 
much of the statute in questiou as attempts to 
~onfer on the state board of tax commi"sioners 
the power to fine and imprison for con. 
tempt of its authority is void by reason of 
being in conflict with the state Constitution, 
can be sustained, the other questions presented 
do not necessarily or properly arise. If this 
position cannot be maintained. then same Or 
nIl of the others propositions do .arise, and 
must be decided by this court. But the first 
inquiry in a Case like this leads naturally to 
an investigation of the authority under which 
the complaining party has been deprived of 
his liberty. The solution of the question pre
sen.led renders it necessary tha.t we 8hall 
inquire-first, as to what department of the 
state government the state board of tax com
missioners belones; and, second, into the nature 
of the power to fine and commit for contempt. 

.. Artkle 3, ~ 1, of our state Constitution is as 
follows: "The powers of the government are 
divided into three separate departments,
the legislative, the executive. including the 
administrative, and the judicial: and no person 
cbarged with official duties under one of these 
departments shall exercise any of the functions 
('! another, except as in the Constitution ex
pressly provided." The division of power 
made by our Constitution exists in the Federal 
Constitution, and in most, if. not all, of the 
state Constitutions. The powers of these dj
psrtments are not merely equal; they are ex
cIll~ive in respect t.o the duties assigned to each. 
a.nd they are absolutely independent of each 
other. The encroochment of one of these de
II L. R. A-

MJ.T, 

partments upon toe other Is watched with 
jealous care, and is generally promptly resisted, 
for the observance of this division is essential 
to the maintenance of a republican form of 
government. Wn·ght v. Defrees, 8 Ind. 298; 
Lafayeti<. M. &, B. R. 00. v. Geiger, 84 Ind. 
185j State v. D8IRny, 118 Ind. 382, 4 L. R A. 
79; State v. NoIile, 118 Ind. 350, 4 L. R. A-
101; Hm:ey v. State, 127 Ind. 588, 11 L. R. A-
763. It is the duty of the legislative depart.. 
ment of the state to make the laws; it is the 
duty of the judicial department to construe 
and apply them; and it is the duty of the ex
ecutive department to see that such laws are 
faithfully executed. No provision of our Con
stitntion was more carefully considered and 
fully discussed in the constitutional conV8ntion 
than the one now under consideration. As to 
the legislative department, it is believed that 
Mr. Biddle expressed what Wag the under. 
standine; of the convention when he said: 
"The General ill>sembly has no other duty nor 
power than to make laws. After a 1/1 w bas 
been enacted y this department has no further 
power over the subject. It can neither ad
judge the law, Dor execute it, but must leave 
it upon the statute books; and for any func> 
tions still remaining in the legislative power, 
there it, would forever remain. All the power 
of this department here ends." 2 Const. De-
bates, 1324. It cannot with propriety be 
contended that the state board of t3x commis
sioners belonp to the legislative department 
of the state, lor it has no power to enact laws. 
The General As..'"Cmbly cannot delegate its law .. 
making power to any other person or botly .. 
It cannot be successfully maintained that the 
Legislature cOllldconfer on the governor of the 
state and the principal administrative officers 
of the state duties pertaining to the judicial 
department. Indeed, the learned attorney~ 
general admits in argnment that the state 
board of tax commissioners is not a court, and 
he does not contend that it Can pe dorm any 
function which is of 8. purely judicial charac
ter. As the state board of tax commissioners 
is neither a legislative body nor a court, it 
must belong to the executive or administrative 
department of the state. That it does be-. 
long to that department we think it too plain 
for argument. It is charged with the duty of 
executing certain provisions of the revenue 
laws of the state, and when it has performed 
that duty ita functions are at an end. But be
cause it is a body belonging to the ext:Cutive 
or administrative department of the govern
ment it by no means follows that it may not. 
perform functions which are, in their nature, 
judicial. Hearing and determining appeals 
from the county boud of review, hearing wit~ 
nesses, and equalizing the appraisement of 
real estate, and assessing the railroad property 
named in the Act. is the performance of a duty 
judicial in its nature. Mr. High, in his work 
on Injunctions, (sec. 493,) in speaking of the 
power of courts of equity to enjoin RSSeliSmentJ, 
says: "So the fact that the tribunal fixed by 
Is w for determining and equalizing the value 
of property for the purposes of assessment has 
a!sessed it too high will not warrant an injunc
tion, since the action of such officers is judicial 
in its nature, and will not ordinarily be re-
viewed in equity." Mr. Mechem,. in his wO!'k 
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on Public Offices and Officers, in considering they were appointed and held their offices:· 
the subject of liability of judicial officers on Again, in the celebrated case of Kilbourn v. 
account of their official acts, in section 636 Tlwmpwn,103 U. S. 182, 26 L. ed. 384, involv. 
'Says: "There is still & large class of officers ing the qlIestion or the poWer of Congress to 
whose duties lie wholly outside of the do- arrest and punish a witness for contempt in 
main of the courts of justice, or concern the refusing to answer questions before a commit
business of the court only incidentally or oc- tee of the house, Justice ~IiIIer, in speaking 
·casionally. and who are yet called upon by for the court said: ""The Constitution declares 
law to exercise, for the benefit of the public or that DO person shall be deprived of his life,lib
of individuals, power very nearly akin to those erty, or property without due process of law, 
of judges in the courts." In the case of Slate and it has been repeatedly held by the United 
v. Wood, 110 Ind. 83, 8 West. Rep. 540, this States Supreme Court that this means a trial in 
-court, in speaking of the power of the board which the rights of the party sball be decided 
of county equalization, said= "The board was by a COllrt of justice, appointed by law, and 
not, nor was it necessary that it shoul~ be, & governed by the rules of law previously estab
·court. It was not, aud could not be, sitting lished." So again, in the case of Re ~lIason, 43 
as a court. It was in the exercise of statutory Fed. Rep. 510, in which Uason had been com· 
powers and duties, which duties perhaps may mitted by a United States circuit court commis
be said to be quasi jHdicial/' In the case of sioner for contempt in failing to appear and 
K/lntz v. Sumption, 117 Ind. 1, 2 L. R A. testify as a witness, the court said: "'To arrest 
65;). in speaking of the same tribunal, this and punish for a contempt is the highest 
court said: "We agree with tbe appellee's exercise of judicial power, and belongs to 
-counsel that the board of equalization is not a judges of courts of record or superior courts. 
jUdicial tribunal in the strict sense of the term; Where jurisdiction exists there can be no re
but. while this is true, it is also true that it view. A pardon by the executive is in most 
posse:;.ses functions of a judiciaT nature." cases a mode of·relr.ase. This power is not, 

It is often a matter of much difficulty to de- and never has been, an incident to the mere 
1ermine whether the functions exercised by a exercise of judicial function, and such power 
tribunal of tblit character are such as pertain cannot be upheld upon infereI!ce and impIica. 
exdusively to the courts, or whether they are tion, but must be expressly conferred by law." 
such as it may lawfully exercise. ]OIr. )Iechem As bearing upon the question now onder dis. 
on Public Offices and Officers, section 637. cussion. see also in Re Mclean, 37 Fed. Rep. 
says. "Quasi judicial functions • • • are 648; Anderson v. IJunn, 19 U. S. 6 Wheat. 
1hose which lie midway between the judicial 204,5 L. ed. 242; Shoultz v. McPheeter8, 79 
-and ministerial ones. The line separating I Ind. 373; Vandercook v. Williams, 106 Ind. 
!hem from such as are thus on their two sides 3451 5 West. Rep. 248, and 106 Ind. 3.')5, 5 
IS necessarily indistinct; but, in general West. Rep. 251; Ex parte Milligan, 71 U. S. 
~rms, when the law in words Of by impJica- ! 4 Wall. 2, 18 L. ed. 28t; Gre,QIYf'1J v. Stat!, 94 
!lOU commits to any officer the duty of looking Ind. 385; Wkitcomb',Ii (Jaae, 120,Mass. 118, 21 
mto facts, but after a discretion in its nature Am. Rep. 502. 
judiCia}, the function is termed quasi judicial." These cases lead to the inevitable conclusion 
That it was in the power of the General As- th11,t the power to punish for contempt belongs 
se!ll~ly to confer on the state board of tax com- exclusively to the courts, except in cases where 
mISSIOners the power to hear and determine the Ccinstitution of a state expressly eonfers 
appeals from the county boards of review, to such power upon some other body or tribunal. 
i!qualize the assessments of real estate, and to Our state Constitution confers' such power 
!iSsess the railroad property named in the Act~ upon the General Assembly, but upon no 
IS Dot dOlilbted, and the question as to whether other body. The doctrine that such power 
the Legislature could confer upon it the power rests with the courts alone is based upon the 
to fine and imprison the citizens of the state for fact that & party cannot be deprived of his lib
-contempt of its authority depends upon erty without a trial. To adjudge a party 
Whet.h~r such action is purely judicial or only guilty of contempt for a refusal to ans~r 
qUaSI Judicial. A proceeding against a person questions, the tribunal must determine 
as. for a contempt is ordinarily in the nature of a whether such questions are material, and 
cn~Inal proceeding, and statutes authorizing whether it is a question which the.witner<s is 
P~nIs~ment for tbe contempt of the authority bound to answer; otberwise it cannot be deter
o ~ tnbunal are criminal statutes, and are to be mined that the witness is in contempt of its, 
~~l1Ctly construed. Mfl~1f:ell v. Rl'IJes, 11 Nev. authority in refusing to answer. So far as we 
.. 3: Holman v.State, 105 Ind. 513, 2 West. Rep. are informed, the trial of a citizen, involving 
.. SId'. In tbecnse of EJ: parte Doll, 7 Phila. 595, thequestion ofbis liberty, by any civil tribunal 
In. lscharging the prisoner, who had been com- other than a court, has never been sustlliu('d. 
tH!ed by a ('ommissioner appointed by the unless the power to do so was confprrej by 
f Olted S.tates circuit court as for a contempt some constitutionnl provision. For the 
-do!, refUSIn.g to appear and testify and to pro- reasons above given, our conclusion is that s() 

uee cert31n books, tbe court said: "I very much of the Act under consideration as :!It-
, ~uCh do.ubt the power of Congress to invest a tempts to confer on the state board of tax coma 

o °.m!D1ssIoner with authority in a proceeding missioners power to fine and imprison for 
~gln~llYb.rought before bim to summarily coptemptisin violation of section 1, art. s,ot 
w Illmlt a cIti.zen for alleged contempt. This our state Constitution. and is void. It follows 
t; ~ Sn eXerCIse of the judicial power of the that such board has 110 autbority to fine the 
'C O\tr States~ which, under the Constitntion, appeUee, snd commit him to the jail of ~Iarion 
-.a~~ h no~ be l~trusted to an officer appointed county, and that the Marion superior court did 
1 oldmg hIS office in the manner in which not err in ordering his releas.~ 
6L.R.A. 8 
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It is claimed, however, by the learned attor~ 
ney-general, that the conclusion bere reached 
is in conflict with the conclusion in the cases 
of Ex parte J.1lallin"krodt, 20 Mo. 493; Suaff()'rd 
v. Berrong, 84 Gao 65, and l'1~oye8 v. BY3.bee, 45 
Coon. 382. We have given each of those 
cases a careful consideration. In Ex parte 
Mallinkrodt, B"upra, it was beld that tbe powers 
of a notary in taking depositions were purely 
statutory. and that tbe statutes of the state of 
Missouri did not confer on such officer the 
power to commit 8 witness for refusing to pro
dnce books. In the case of 81£ajJord v. Ber-
1'ong. 8upra, it was beld tbat the Act of tbe 
General Assembly. incorporating the town of 
Clayton, conferred upon the g-overning board 
or council judicial power, with authority to 
try offenders alleged to have violated the town 
ordinances; and, inasmuch as it was a court, 
-when sitting for that purpose. it had the 
power to punish for contempt. No question 
of the authority of the General Assembly to 
confer such power,.under the Constitution of 
Georgia, was involved in the case or decided 
by the court. In the case of :Noye~ v. Byxbee, 
,upra, it was beld that the statutes of Connec
ticut did not confer on the insurance commis.
sioners appointed to investigate t he fin ancialcon
dition ofIife insurance companies power to com
mit a witness for refusing to be sworntoanswer 
questions. In our opinion, these authorities 
do not conflict with the conclusion we have 
reached in this case. Striking out the portion 
of the statute which attempts to confer on the 
state board of tax commissioners the power to 
punish hy fine and imprisonment for contempt 
does not necessarily affect the validity of any 
other provision, but it disposes of the question 
as to whether the appellee is lawfully impris
oned; and, striking out such provision, the 
conclusion follows that he is entitled to his re-
1ease. This is the sole purpose of a snit of 
this kind. The purpose of the suit being at
tained, the other questions sought to be pre
sented in this cause. and so ably discussed on 
buth sides, do not arise, and we cannot with 
propriety discuss or decide them. If this were 
8 prosecution for a violation of other pro
visions of the statute, or if it -were a suit to 
enjoin the collection of increased. taxes made 
on an increase in the value of property Dot 
Damed in the Act, fixed by the state board of 
tax commis~ioDers in the exercise of original 
juri:;diction, then we could perhaps make a 
binding adjudication as to the other questions 
discussed. but in a suit like this. where the sole 
queshon relates to the right of the appellee to be 
released from an unlawful imprisonment, in
flicted by a tribunal without authority to Com
mit him, we do not think they are involved in 
IlUch a sense as to render it necessary or proper 
that they should be decided.· . 

Judgment affirmed. 

Elllott. ell. J., concurring: 
A citizen can only be imprisoned by due 

process ot law. Where there is an imprison. 
ment without due process of law, the !!reat 
-writ of liberty will deliver the citizen from an 
unlawful restraint. If, therefore, the appellee 
was imprisoned without due process of law. 
the writ of habeas corpus was properly 
awarded, and this appeal must fail There is, 
I6:!.. RA. 

it is obvious, one question only tbat we cnn 
with propriety decide, and that is whether the 
appellee was imprisoned'tby due process of law. 
Prison doors open only at the command-of the 
law, and that law must be warranted by the 
Constitntion. It is the law that restrains citi
zens of their liberty, and the command for the
restraint must i~stle from an officer or tribunal 
having jurisdiction to adjudge imprisonment. 
If the state board had jurisdiction to adjudge 
that the appellee should be imprisoned, there 
was due process of law; if it had no jurisdic
tion to imprison, there was not due process of 
law,Rnd the appellee was unlawfully deprived 
of his liberty. A judgment of a tribunal
even of the highest in the land-is absolutely 
void if rendered in a case over which it had no 
authority. Whether the state board had au
thority in this instance to consign' a citizen to 
prison depends upon the validity of the statu
tory provisions assuming to invest the board 
with the high power of cWlting citizens into 
jail. The question is one of legislative power. 
II the power exists. then the Legislature may 
authorize a board of tOW.D trustees, a board of 
assessors, a board of road supervisors, or any 
otber administrative officer, to adjudge im
prisqnment against a citizen who disobeys an 
order made by it. If it be grnnted tbat the 
power e.xists, then it inevitably follows that it 
is one which cannot be Hmited or controlled by 
the courts, but is to be exercised without limit 
or restraint by the legislative department of 
the government. In my judgment, the Legis
la.ture bas no power to authorize an adminis
trative or execu~ive officer, whatever his rank 
or duties, to sentence a citizen to imprisonment. 
It cannot confer that authority upon the gov
ernor of the state, nor upon any other executive 
or administrative officer. nor upon all the ex
ecutive or administrative officers of the state 
combined. The Constitution defines the power 
of tbe Legislature to punish for contempt. It 
expressly provides when the Legislatnre may 
punish for con tempts committed against its 
own immediate authority, and thus clearly 
denies the power to punish save as expressly 
provided, for the express provision excludes 
all implied ones. This is the prOvision of the 
Constitution: •• Either House, during its ses
sion, may punish by imprisonment any person 
not a member, who shall have been gUIlty of 
disrespect to the House by disorderly or con
temptuous behavior in. its presence; but such 
imprisonment shall not at any time exceed 
twenty-four hours.'~ Art. 4-, ~ 15. This pro
vision, as every one can see, closely binds and 
strongly fetters the power of the General 
Assembly itself, for it restricts the exercise of 
the authority to the time that body is in ses
sion, Rnd limits the duration of tbe imprison
ment to twenty-four hours. As the Legislature 
can only exercise the authority given it while 
in session, it is absolutely without power to 
lodge the authority in any oflker or body of its 
own creation. The authority to imprison re
sides where the Constitution places it. and the 
Legislature cannot give it a residence el~e
where. The authority is essentially a judici~l 
one, abiding in the courts of the land. .As It 
is a judicial power, it is not created by the 
Legislature. nor vested by that body. Tbe 
Legislature cannot create judicial power, nOJ 
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vest it in any tribunal Judicia1 power, Uke 
all sovereign powers, comes from the people, 
and vests where the peoples Constitution 
directs that it shaH vest. The Legislature may 
name tribunals that shall exercise judicial 
powers, unless the CO[)stitution otherwise pro· 
rideS"; but the power itself comes from the 
Constitution, and not the statute. State v. 
Noole, 118 Ind. 35()..354, 4 L. R. A. 101; Peo
ple v. Maynard, 14 Ill. 419; Perkina v. Corbin, 
45 Ala. 103. 6 Am. Rep. 698; Greenough v. 
Greenough. 11 Pa. 489. M Am. Dec. 567; Mi8-
IOUri Ri'ter Ttleg. Co. tV. FiT8t .Nat. Bank (?f 
&'OllZ. 74 III 217; HamBv. Vandeneer. 21 N. 
J. Eq. 424. The Legislature may distribute 
the judicial power in accordance with the Con
stitution, but it cannot delegate that power, for 
the plain reason that it bas Done to delegate. 

If the state board can be regarded as a ju~ 
dieia] tribunal in the true sense of the term, 
the distribution of authority to it to punish for 
contempt by imprisonment would be valid and 
effective. but it is not a judicial tribunal. It 
does, indeed, possess powers of 8 judicial nat
ure, but so does every officer in the land. high 
or low, who has the Slightest discretion as to 
the mode of exercising bis duty, and yet noth~ 
~ng can be clearer upon principle and author~ 
Ity than that such an officer is not a judicial 
Officer within the meaning of the Constitution_ 
Eastman v. State. 109 Ind. 278-281,7 West. 
Rep. 418, 58 Am. Rep. 400. and cases cited; 
Wilko"n8 v. State, 113 Ind. 514-519,13 West. 
Rep. 354. and cases cited. We understand the 
attorney-general to concede in his able and 
elaoorate argument that the state board is not 
a court. He Says tersely and explicitly that 
t'the state board is neither a court, nor can it 
be made a court/' He endt'avors however. to 
Prove that the case is not within the rule that 
only courts can exercise purely judicial powers 
by this ]ine of argument: !' But," as he says, 
·'the proceeding to assess and value property 
for the purposes of taxation is neither a case 
nor a controversy. It does Dot operate throuo-h 
legal forms, nor require the machinery of the 
~urts to put it in operation. Such proceed~ 
IDgs are not authorized to S('.ttle private Con~ 
t!oversies, and they do not involve any ques
tions Which courts are or ever were authorized 
to take jurisdiction ot.. ~t may be granted 
that this argument is in part valid, but it is so 
only in part. The conclusion spreads far be· 
Yond the valid premise. In free countries, 
courts always have assumed jurisdiction of 
questions involving personal liberty. and so 
they must, or else free government. Eecuring 
person~1 liberty, ceases to exist. ,Vhen that 
gre~t nght comes in issue, the courts hear and 
deCIde. and the authority of executive or ad. 
rninistrative officers is at an end. "Whatever 
else such officers may be empowered to do, 
they cannot be empowered to sit in judgment 
upon the right of a citizen to his personal lib
ert~. Only the courts can give the command 
WhICh takes from the citizen bis liberty. and 
Places. hi~ within prison walls, and they can 
hOly give It in accordance with the law of the 
\.._~d. However extensive the authority of the 
uo.:a~d may be, it is always ministerial or ad
rnmls~rative, and hence it goes not far enough 
to adjUdge imprisonment, for it is beyond the 
Power of the Legislature to invest it or any 
161. R.A. ' 

administrative board, with that high judicial 
function. It is doubtless within the power of 
the Legislature to authorize the state-board to 
lodge a complaint against a person who dis
obeys a rightful order made by it in a court of 
competent jurisdiction, and thus secure by 
constitutional methods the punishment of 8. 
wrong-doer; but the board caDnot be invested 
with the authority to hear and decide, for that 
dwells only in courts of justice. The board 
may be made a complainant by law. in a pro
C~Dg to punish a citizen who refuses obe
dience to its rightful authority, or it may be 
empowered to require some law officer of tbe 
state to invoke the assistance of the courts; but 
a court or a tribunal of judges it can never be 
as long as our Constitution remains unchanged. 
or as long as the great principle of free gov
ernment forbidding the centralization of the 
powers of government in one department is 
respected and obeyed. For the reasons thus 
hastily stated and dimly outlined, I fuUy and 
unreservedly concur in the conclu.sion reached 
by the court. 

Gustoll FRANK, Appt., 
'. 

Thomas J. FRAYLOR 'et al. 

( ........ lnd.. ........ ) 

1. A judgment debtor who is In ra.et 
only a. surety or a c~defendant may 
on payment or the judgm.ent take an 
assignment thereof which will be valid al~ 

Non.-Rioht of IfUrety who has paid iUdqment to 
enforce it for hilt own benelit.. 

.At law. 

In Preslar v. Stallworth. 37 AJa. 402, 405..it is said: 
"At-law, itiB weU settled that the pa:rm.entof a 
judgment by or its assignment to one of sev6l'lll 
d~fendant.s. extinguishes the judgmen~ -although 
the defendant by whom it is paid. or to whom it is 
IlSSigned.:18 a mE'resurety. A court of law cannot 
substitute such surety in the place of the plaintUr, 
and allow him to take out execution upon the 
judgment. 

The judannent is regarded as e.xtinguishP.d aga.iIJs\ 
all Bank of Salina v.Abbot;. 3 Denio. 181; Hoganv. 
Reynolds., 21 Ala. E6, 56 Am. Doo. 236; LYon 'Y. Boll
ing, gAla. 466. «Alll. Dec. #l. 

At common law sureties who have paid aft,. fa. 
have no right to return itand take out a ca. sa. and 
arrest their prinCipal. Elam v. Rawson. 21 Ga.139. 

Oue of several sureties against whom judgment 
has been rendered cannot by paying the debt, 
without other proceeding. be substituted for the 
judgment credltor and proceed agaiIL'"1: his co-judg· 
ment debtors byexecutioD. McDaniel v. Lee. 31 
Mo. 204.. 

Where asurety 00 a ootepays a judgmenttbere-. 
on obtained against the maker only. the judgment 
is ertinguished as a cause of action and an a~ign~ 
ment thereof gives the surety no right to enforce 
it. CIeiman v.Murphy,3!IlL ApI>. &n. 

Payment by a surety of a judgment against him· 
self and his prinCipal extingUishes it, although he 
did, not so Intend. 80 that an assignment of it to 
hirnselt gives him no right against the property of 
lus principal other than a simple contract creditor 
baa. (Briley v. Sngg, 21 N. C. 366. 30 Am. ])ee..l12;) 
otherwise. however,if he bAd taken. the a.siign-

See also 44 L. R. A. 459; 45 L. R. A. 285. 

, , 
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. though there has been no adjudiC'8.tion of his 
suretyship and that tact is not indicated on the 
face of the judgment. 

2. An assignee ofajudgm.entwhichhas 
been kept alive after payment in fnvor 
of one 'Who appears to bave been 11 Principal but 
who claimS to have been a surety, who takes his 
~ignmeDt before the question of suretyship has 
been adjudged. may raL<:e such Question and have 

ment held by defenaants dedared to be satis
fied and removed as an apparent prior lien to a 
judgment held by plaintiff' against the same 
property _ .A tfirmed. 

The facts are slated in the opinion. 
JIe88Ts. E. P. Richardson and A. H. 

Taylor for appellant_ 
Mr. E. A. Ely for appellees. 

it determined in 8 suit by a su'bBequent judgment Miller, J .• delivered the opinion of the 
creditor cballengingthe validity of his ;jUdgment court: 
as a prior,lien. The appellant, who was the plaintiff, filed a 

3. Tbeassignmentofajudgmentwbieh complaint against tbe appellees, in· substance. 
does not purport to be satisfied to one as follows: That on the 24th day of February, 
olthe judgment debtors is sufficient to put 188,1, the appellees La Fayette Brenton and 
a. purehaser ofasubsequent judgment on inquiry another executed a. promissory note to one 
as to the rights of the assignee as surety. William W. Totten in part payment for real 

(January'l 1892J estate that day conveyed by Totten to Brenton. 
• The note was assigned by Totten to one _Offill, 

APPEAL by plaintiff from 8. judgment of I who, on the 12th day of June, 1888, tookjudg· 
the Circuit Court for Pike County in favor ment on the note against Brenton for $740.85. 

of defendants in a suit brought to have a. judg- This judgment was, on the 6th day of Sep--

meut to a stranger. Hodges v. Armstrong,14 N. 
C.253; Sherwood v. CollIer. 14.N. C. 380, 24Am. Dec. 
264. 

It issn1d obiter in Uzzell v. Mack. 4, Humph.. 319, 
40 Am. Dec. M8; "Where a surety paYS a. bond or 
discharges a judgment, he extinguishes the only 
security the creditor has. and that being extin
guished. there is nothing to which he can be sub
stituted." ApprovedinMiller v. Porter. 5 Humph. .... 

It is !'aid tn Bittick v. Wilkins. 'l HeiSk. 309,310., 
that these CU8€!> "only hold that the surety is not 
substituted to the rights of the judgment creditor 
in'such a seDse as that an execution can be issued 
upOn the judgment in his favor as an ~gnee of 
the judgment," but the surety-can pursue in equity 
auy fund of the principal which the judgment 
-creditor could without obtaining another judg_ 
ment. 

The indorser of & promissory note after the 
'Payee, against wbom and the reaker judgment has 
been rendered thereon,is entitled upon payment 
by him of the judgment. and a."signment to him_ 
self. to enforce the judgment in the same manner 
as could the judgment creditor. Scb1e~man y. 
Kallenberg, '1'2 Iowa. 338. 

A suretymayacquirea judgment which haabeen 
entered against himself and principal and t'(>tRin 
it unsam-fied for his own prot.ection, and DRyment 
for that purpose will Dot !'RUsfy and discharge it. 
Blecknllln v. Butler, '17 Iowa.1:.!8_ 

A surety taking an ru;signment of a judgment 
against hlmself and principal upon payment there
of. may have execution for his use tbereon against 
the principal alone. Duffield~. Cooper, S7 Pa.. +m. 

A surety paying an execution on a judgment 
against himself and principal may have tbe same 
a!'Signed to him and hold by a levy the property of 
the principal attached on the original writ. Edg
erly v. Emerson. 23 N. H. 55a. 55 Am. Dec. 2I)j; 
Brewer v. Franklin Mills. 42 N _ H.~.!. 

In Bones v. Aiken, 35 Iowa. 53i., it was held that 
while a surety paying a joint judgment might be 
entitled in equity to be subrogated to the rights of 
the judgment creditor, yet he could not take an 
assignICent of the judgment and issue execution 
thereon against the principal since payment of the 
judgment extinguished it at law. FollOwing this 
case is Drefabl v_ Tuttle, ol2 Iowa.1i7_ 

In Des Moines Sav. Bank: v. Colfax Hotel Co .. '19 
Iowa. 497, it was held that one who was payee and 
indorser of a note upon which judgment bas been 
obtained against the maker on1y may pay the judg. 
ment and take an WJ:!ignment of 1t witbout extin_ 
guishing it, and may garnish the maker's debtor 
16L. R A. 

thereon. The court distinguished this from the 
cases where the surety was a party to the judg
ment. 

Where separate judgments are olrtained 'against 
the principal and surety and the surety discharges 
that against; hlmself, the judgment against the 
principal is t;hereby satisfied so that an action of 
debt thereon cannot be maintained by the surety 
to whom 'it has bet>n assigned. Topp v. Branch 
Bank of Alabama., 2 Swan, 184.. 

In Clason v. Morris,10Johns. 52l. it was held that 
where separate judgments were taken against the 
maker and indorser of 8 note, the indorser npon 
payment of the judgment against himself could 
take an 8.E8ignment of the judgment against the 
maker and enforce the same by execution against 
the maker. 

An indorser of a promissory note bavtngpald a 
judgment thereon against the maker and h:iIru;elf 
and taken an assignment thereof may enf_rce an 
execution thereon against the property of the 
maker. Corey v_ White, 3 Barb.l2.,overruling On
tario Bnnkv_ Walker. 1 Hill, 652, and Bank,of Sa
lina v. Abbot. 3 Denio, 18L 

In this case the court took a distinction between 
subrogat.ion by operation of law and express as
signment, and WO between & joint judgment 
against an ordiDary principal and surety and & 

judgment against the maker and indorser of a note 
which is require<l to be joint by a statute while ex. 
pressly reserving the rights of the several varties 
between themselveS. 

In Eno v. Crooke, 10 N. Y. 60. ignoring these dis
tinctions it was laid down that an indorser of a 
note who has paid a judgment 8,!f8.inst hiInSelf is 
subrogated to the rights of the holder on a judg
ment against the maker. and may take an BBSign. 
ment thereof and maintain an action thereon. 

A surety upon paying & judgment against him
self and principal. roay direct an assignment of the 
judgment to a stranger. where the intention is not 
to extinguish it. and it may be revi"-ed upon scire 
facias by the assignee for the benefit of thesutety_ 
Barringer v. Boyden, 52 N. C. 131. 

Payment to the clerk of the amount of the judg· 
ment hy one of the 1udgment debtors, who was 
only a snrety upon the Original debt, not for tbe 
purpose of paying the judgment, but to proeure 
an 8.-"!lignment thereof to his wife. does not 
amount t08 satisfaction of the judgment, but the 
8E8ignment to the wife and sheriff's deeds to her in 
ita enforcement by her mUEt be treated as valid. 
Anglo-American Lund. Mortg. & A- Co. v. Bush 
(Iowa:! Jan. 23. 1892. 

In Baily v.Brownfie1d, 20 Pa. n, Black.Ch. J .. says: 
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tember, 1889, sola 8Ild properly assigned to 
the appellant. The said La Fayette Brenton, 
Emily Brenton, and one Robert C. Conrad, on 
the 11th day of June, 1887, executed their 
joint and several promissory notes to ODe Charles 
E. )Iont~omery. on which notes .,Montgomery 
recovered a judgment against the makers, Nov
ember 6. 1887. for $748.73. On the day the 
judgment was rendered La Fayette Brenton 
paid thereon $300, and at another time he 
paid $100. That on the 30th day of July. 
1888. Conrad paid $431.60 in full of the prin
cipal, interest, and costs, and, instead of having 
satisfaction entered, procured Montgomery to 
assign the judgment to him. On the --
day of August, 1889, Conrad ~igned the 
judgment to the appelJee Fraylor. who claims 
that the judgment is unpaid, and that it is 
senior to the judgment held by the appellant. 
The prayer is that the judgment held by 
Fraylor be declared satisfied. The defendant 
Fraylor answered this complaint, alleging in 

''The entry of satisfaction on a jud","'lIlent collected 
by execution from a surety, such entry not being 
made at the inBtance of the surety .. is no ground 
for refusIng subrogation. Whether the fact of 
payment does ordoes not appear on the recori41t 
cannot be allowed to bave any influence on the 
rights of the parties. except what equity gives it. 
It is a180 true that in this state a surety who has 
paid a debt ~ured by judgment against the prin
Cipal, and wbo is in otber respects entitled to be 
substituted to the rights of the credit.or, may:re. 
vive the judgment without tim having a decree 
of subro~tion and try his right as it was tried 
here on the SCire facias. This results from our 
&ystem of mingling equity and law togcther." 

In equity, 
In Hayes v. Ward. 4. Johns. Ch. L"3., 1 L. ed. 786. 8 

Am. Dec. 554. it is said to be "a settled priI'ciple of 
EnglIsh chancery. that a surety will be entitled to 
eVeIy remeuy which the creditor has against the 
principal debtor. to enforce ef"ery security and to 
!!tRnd in the place or the creditor!' 

By the civil law a surety paying the debt fs sub
roguted to the rights of the ~reditor, ipso facto. 
Sanufol'd v. McLean. 3 Paige., 117, 3 L. ed. 50, 23 
Am. Dec.'l73., 

A surety upon payment of a judgment against 
himself and his prinCipal may have the question of 
his surety:;;hip determined by a suit in eqUity and 
be subrogated to all the rights of the judgment 
creditor. :&ranford v. Firth. 68 Ind. 83. 

<?ne of several co-sureties on a note. who had 
p81d a judgment against the principal and all the 
sureties, may take an assignment thereof. aod by 
invoking' the equitable powers of the court bE' sub
rogated to all the rightB of the judgment creditor 
against the maker and have his rights 88 to his co
suret;ies determined. German-American Sav. Bank 
v. Fl1t~ 68 Wis. 390-

In this case it is said: ··Ordinarily. to secure the 
b€nefit of a judgment lien against a cQ-Suretyor 
co-accOmmodation indor..er. the one pay.ing the 
an:'-0unt of the judj?lIlent should proceed by bill. 
SUIt. 'J?Ctition, or some proceeding in eqUity. 
wherem the equitable rights of the respective par-
~ may be adjudicated and enforced. Cuyler v. 

worth. 6 Paige, 32. 3 1.. ad. 886; Spetgelmyer v. 
CraWford. 6 Paige. 25!, 31.. eeL tr.3: Goodyear v. 
;-atson., H Barb. 481; Townsend v. Whitney. 'IS N. 
:N' 42.i.; Smith v. Rumsey, 33 Mich. 183; Neal v. 

ash. 23 Ohio St. 483; Purnold v. Bauk of State. 44 
~~? 336; Lidderdale v. Robinson. 25 U. S. 12 Wheat. 
~ 6 L. ed. 740. But such relief has been granted 

16 L. R. A. 
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his answer. among other things. that Conrad 
was the accommodation surety of La Fayette 
Brenton in the note to :Montgomery. and that 
he made the payment of the balance due on 
the judgment as such surety, and at the time 
he did not intend that the judgment should be 
discharged. That, as a matt-er of precau
tion and notice to others. he procured l\Iont
gomery to assign the judgment to him. intend
ing to become subrogated to all the rights of 
Montgomery in and to so much of the judg
ment as be paid as such surety. It is also 
alleged that the appellant, at the time he 
purcbased the judgment, knew that Conrad 
was such surety, and that he paid the l\1ont
gomery judgment as such. The appellant 
contends that the various pleadings filed by the 
appellee. disclosing the facts above set out, 
were each bad on demurrer for failing to show 
that the question of suretyship between Conrad 
and Brentonhad been determined by a jndicial 
proceeding prior to the assignment of the judg-

by order of the court upon hearing of the parties. 
Springer v. Springer, {3 Pa. 518." -

A surety paying a judgment against himself and 
his principal is in equity entitled to be subrogated 
to all the rights of the judgment creditor 88 
against other lien-holders (Dempsey v. Bnsh, 18 
Ohio St. 376), as well as agaiI!St the prinCipal judg. 
ment debtor. Neal v. Nash, 23 Ohio S1. 483. 

Equity regards the lien of a judgment paid by a 
surety 8S still subSisting. and will aid the surety in 
its enforcement for his reimbursement. Searing 
v. Berry. 58 Ohio, 20. 

Sureties who have paid a judgment against 
themselves and tbeir principal are entitled to be 
subrogated to the rights of the judgment creditor 
and to enforce in equity the same liens of the 
judgment which the creditor would hSf"e en· 
forced. Watts v. Kinney, 3 Leigh, 272, 2:3Am. Dec. 
200; Perkinsv.Kershaw,IHill.. Eq.344. 

They are €'ntitled to be substituted for the judg. 
mentcreditor and may resort to lands fraudulently 
conveyed by his principal. Lyon v. Bolling, 9 Ala.. 
463. «Am.. Dec. «t; McClung v. Beirne" 10 Le.igh~ 
394. 3i Am. Dec. i39. 

A surety who has paid a judgment against him. 
self and prinCipal is in equity entitled to be sub
stituted for the creditor. and the lien of the judg_ 
ment in his hands takes precedence of that of a 
subsequent judgment creditor. Fleming v.Beaver. 
2 Rawle. 128.19.A.tn.Dec.. 629. 

The court says in this case! "An actual as;ign. 
ment is unnecessary. The right of substitution is 
everything, and actual substitution nothing. By 
a. fictio~ to which we are indebted for nearly all 
our equitable jurisdiction, the law has made the 
assignment already; and. hence. the right of the 
party entitled by no means depends on the will
ingness of the creditor to transfer the sec.urity." 

Where, on payment of the proceeds of sale into 
court for distribution. it appeared that a surety 
fortbe debtor had paid the judgment against the 
debtor, which W83 a lien on the !anrl sold, under 
an agreement by which debtor was to pay a eel'. 
tain sum. on a subsequent judgment lien on which 
the surety was also liable, the debtor's failure 
to perform relieves the surety from sat:!5faction 
of the prior judgment" and entitles hilll to have 
applied on it the money deposited in court 88 
against a subsequent judgment lienor. McCor. 
mick's App. (Pa.) 12 Cent. Rep. 4,71-

A surety who has paid a judgment against him_ 
self and taken an a..<:Signment of theseparate judg_ 
ment obtained against the principal for the same 
debt. is entitled to baveit paid out of the estate of 
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ment by him to the appellee Fraylor. The 
judgment in favor_ of Montgomery upon its 
face appears to be against all the makers as 
principals, and they are all primarily liable for 
its payment. If, in such case, the relationship 
of the judgment defendants is as it appears upon 
the face of the judgment to be, the payment 
by ODe of them would work a complete enin
f,!uishment and satisfaction of the judgment. 
notwithstanding the agreement that it should 
be kept ali ve, and its assignment to Conrad. 
Mrmtgomery v. Vicker,1/. 110 Ind. 211, 8 We~t. 
Rep. 878; Klippel v. Shields, 90 Ind. 81. ThIS, 
however, is not the question with which we 
have to deal; for it. is alleged that Conrad was 

in fact a surety who had paid the debt of his 
principal, although such suretyship had Dot 
been judicially declared. It has been held 
that where this question has Dot been j',ldicial
lydetermined in the orlfrinal action a complaint 
may be filed after the term. and after the surety 
has paid the judgment, to adjudicate that 
question. Scherer v. &hutz. 83 Ind. 543; 
Riclto'l'ilson v. Howk. 45 Ind. 451; Montgomery 
v. Vickery, 110 Ind. 211, 8 West. Rep. 878; 
Knopf v. Morel, 111 Ind. 570, 10 West. Rep. 
812; .Duffy v. State, 115 Ind. 351; Kreider v. 
I:wnbice. 123 Ind. 10. 

The case of JIanf01'd v. Firth, 68 Ind. 83, is 
in many respects similar to this one. In that 

the decea...«ed principal as a Judgment debt and not I Failure of the record to show the faet of pay. 
as a simple-contract debt. Thomson v. Palmer, 3 ment by an indorser of a jud!!ment recovered 
Rich. Eq. 139; Goodyea.r v. Watson, H. Barb. iSl., against himself .and the prinCipal debtor does not 
«mtra, Dinkins v. Bailey, 23 Miss. 284. atIect tbe indorser's right to be subrogated to the 

Equity will not subrogate a surety who has paid I rightaof the judgment creditors. lbid. 
a judgment to the rights of the judgment creditor In Pennsylvania provision is made by statute 
after the surety has been defeated in an action at (Brightly's Purdon's Dig. p. 827, § 40) for the en_ 
law against his principal tor the money pllidon the forcement by the surety of the lien of & judgment 
judgment. Fink v. Mahatry, a Watts, 3S!. wbich he bas paid against the land of bis principal 

A surety who pays a judgment against his prin- and CO-€llreties.. 
cipal bas a right to an 8.S8ignmentot the judgment In Indiana provision is made by statute by wbich 
which equity will enfOlce. Creager v. Brengle, 5 a 8uretywho has paid a judgment. by having the 
Harr. & J. 234. 9 Am. Dec. 516. fact of suretyship determined, can have execution 

A 8urety On an administrator's bond. who has thereon for his o...<>e againSthi.s principal. Laval v. 
paid a judgment reco\""ered against the administra· Row ley. 17 Ind. 36.. 
tor by the administrator de Donis non, for failure So, too. in Maryland. See Creager v. Brengle, 5 
to account, is subrogated to the right of the ad- Harr. & J. ZM,,9 Am. Dec. 516. 
ministrator d4l bonia 11on. C-owgill v. Linville, 2 In Georgia by statute a surety wbo bas paid a 
West. Rep. 5oS1, 20 Mo. App.138. judgment or execuUonis entitled w the control of 

A surety who executed a bond to escape execu- the same in order to remunerate himself out of hiS 
tioo 00 a judgment against himself and principal, principal's property. Davenport v. Hardeman. 5 
and paid the bond, is in equity entitled. to be snb- Ga. 5....'0. 
rogated to the rights of the creditor under the A surety who pays a judgment against himself 
judgment against the principal debtor. Dodd v. and his principal has the right, although not cerli
'Yilson, 4 Del. Ch. 399. fied as such in the record of the judgment as pro
-The de('ree subrogating the surety to the rights vided byObio Rev. Stat .. ~ 5836, to be subrogated to 

of the judj!IIlent creditor is not reviewable at the the judgment creditor's place. Hill v. King. 48 
instance of the latter. Springer v. Springer, 43Pa. Ohio St.-. 
618. If the surety be certified as such in the record of 

A surety who has paid a judgment against bim_ the judgment it seems he may. without tbe decree 
self and prinCipal, by resorting to equity may se- of a court subrogating him to the rights of the 
cure tbe benefit ot the lien of the judgment which judgment creditor. under Ohio Rev. Stat... I 5361. 
the creditor had, but as his claim rests upon a issue an execution thereon. lb-6d. 
p.rom~se im~lied by law he ~ust comme~c~ hie. ae- If part of the sureties on an offiCial bond pay the 
tion lD eqUity before the ~tatute of LImItations judgment thereon. and in due time file the affida
runs a~inst 8Uch a promise. Johnston v. Belden. vits required by Wis. Rev.Stat..1 are4- to preserve 
(9 Iowa, 301; Neilson v. Fry. 16 Ohio St. 552. their rights of subrogation to the lien of the judg-_ 

An action for 8uhrogatiou is an'action for equit- ment npon real estate. their affidavits inure to tbe 
able relief and as such mU8t be brought within ten benefit of another surety who afterwards "pays 
years in O~io. N.eal v. Kash, 23 OWo St. 483: them his share of such judgment; and he need not 

But the nght gIven to a surety who is certified as abo tile such anaffidavit. Mason v. Pierron. 69 Wia. 
wch in the judgment, npon payment thereof '"to 585-
stand in the place of and for all the rights and Under the Louisiana Code a snrety paying a 
remedies against the principal debtor or debtors judgment is by operation of law SUbrogated to aU 
that tbe l)laintiff therein had at the time of such the rights of tbe judgment creditor and may issue 
payment" by tbe Act of 1868, continues till the execution thereon in the name of the creditor for 
judgment outlaws. Peters v. McWilliams, 36 Ohio his own benefit against his co-judgment dehtors.. 
St.l55- Sprigg v. Beama~ 6 La. 63; Connely v. Bourg. 15 

Under statutes. La. Ann. 108,79 Am. Dec. 568. 
An indorser who pays for the priJ;lcipal debtor a By statute in Georgia it is provided that a surety 

judgmeoi; agaiust them jointly is immediately sub- paying ot! a jndgment by satisfying a court of 
rogated to all the rights of the judgment creditor. common law that he was not interested in the con
by virtue of MiBs. Code, 1880, §§ 998. HW. Yates v. siderntion of the debt may have an. order giving 
Mead, 68 l\llils. 781. him. control of the ft. fa. or a court of equity will 

The entry of satisfaction on the execution docket compel the creditor to a&<;ign the judgment to ll:im. 
and judgment roll, without the indorser's Ilirec_ McDougald v. Dougherty. 14 Ga. 614:. 
tion. by simply writing the word "Settled," is not So, too. in Kentucky. Alexander v. Lewis, 1 Met. 
ground for refusing subrogation to an indorser (KyJ 4Oi; Veach v. Wickersham" 11 Bush. 261.. 
who paid a judgment recovered against himself and J. G. G-
the drawer of a draft. ]bid.. 

16 L. R. A. 
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-case a surety paid the amount due on a judg- ment, Dotin contravention of some rule of Jaw, 
ment against all the makers, there having been to place him in that position. Ilarper v. Keys, 
no adjudic8tion of his suretyship, and took an 43 Ind. 225; Arbogast v. Hays, 98 Iod. 26. 
assignment executed ·by the attorney of the The appellee having been brought into court 
judgment plaintiff. The assignment was in· by the appellant in an action cballenging the 
valid to transfer the legal title of the judgment, validity of his claim to hold the judgment as a 
becanse of want of authority on the part of lien upon the land of Brenton, it became com
the att Jrlley to make it. It was held that it petent for him to have the suretyship of Con
was good as an equitable assignment, and as rad determined in the action. 'Ve have 
such was notice to all subsequent purchasers examined the evidence, and are satisfied that it 
that it had not been satisfied, and that when fully sustains the finding of the court. The 
the surety had his suretyship determined he only objection pointed out in argument is the 
Was subrogated to aU the rights of the judg- alleged failure to show notice to the appellant 
ment creditor. We regard this as decisive of of the suretyship of Conrad, and of the pay
the objection that the adjudication of sur~ty· ment of the judgment by him as such surety. 
ship must precede the assignment of the judg· If the appeUant was a purchaser of real estate 
ment by Conrad to the appellee. We are also upon which the judgment would, if unsatisfied, 
of the opinion that Conrad, having paid the be a lien~ we would have a differect question, 
amount due on the judgment."and having the, and the cases of Dougherty v. Richard80n, 20 
right, depenrlent upon baving his suretyship lind. 412~ and Thoma! v. St(J1J)art, 117 Ind. 50, 
afterwards determined, to hold the judgment 11 L. R. A. 715, would be in point. The 
under such assignment. was vested with prop- judgment did not appear to be satisfied. On 
.erty rights and interests in the same which he I the contrary, it bore upon its face an asSign4 
might sell and assign to another. Jolinsoll v. ment to Conrad. and this '. of itself, was sutfi
Amana Lodge 1M-o. 82, 92 Ind. 150; ManJ'ord v. cient to put the appellant upon inquiry as to the 
Firth, SUpra. . nature of his claim. Hanford v. Firth, supra. 

The equitable right of the surety to be SUb-I It is not necessary to cbarge the appellant with 
rogated to the rights and position occupied by notice that we should go to the extent that we 
the judgment creditor before payment of the I would be authorized by the opinion in Downey 
judgment is very strong, and the courts are v. Wt1s!tburn. 79 Ind. 242-
disposed to look with favor upon any arrange- Judgment ajfirmed. 

MICHIGAN SUPREME COURT. 

Alonzo SANBORN 
". 

DETROIT, BiY CITY & ALPENA R. 
CO., PIjf. in Err. 

f •• ___ ._Mic~_ •• ___ •• ) 

1. A private erossingof whieh theraU
road company has knowledge, and 

which is used with Its consent by m~ 
and teams in drawing logs, is not a railroad. 
"croeaing" within the meSn\ng of 3 How. Stat.. 
I 33'67i, at which signals by bell and whistle must be 
given. 

2. Failure "to' give warning of the ap
proacb ofa train to a. private crossing 
which has been constructed with the company'. 
consent for Skidding logs along ita track for 

NOTE..-.At what railwayero8S'inas aiunals of trains I requiring signals at a railroad Crossing, tis the dan_ 
aTe requi·red. ger 01 frightening teams as well of actual collision 

A street tnUS't be traveled as well as public to is to be guarded against. People v. New York 
b~g' it within the promioDS ofa statute requiring Cent. & H. R. R. Co. 25 Rarb. 199. 
SIgnals where a railroad" shall cross any traveled So in Pennsylvania, apparently without any re
public road orstreet;~'itis not sufficient that it has gard to statutory provisions. the failure to give 
been dedieated to the public. Byrne v. New York sIJroals of the approach of a train to a Cr()Esing 
-('ent. & H. R.. R. Co. 94 N. Y_ 12; Cordell v. New where a highway passes overaraiJroad by a bridge 
York Cent. &H. R. R. Co. 64 N. Y. 535. until the train is under a bridge. makes a question 

A crossing recognized by the railroad comJlany for the jury as to the negligence of the company 
as. public for se,era! years must be regarded as in failing to give the signals sooner. Pennsylva
"Within the statute 7eqU1ri:ng !!:ignals at public nis R. Co. v.Barnett,59 Pa. z:B. 
crOSSings. llissouri Pac. R. Co. v. Lee, 70 TeL 400. A switch crOE5ing prOvided by a railroad and 

A road open and used by the publlc for a seriea across its own ground for ingress to and egr€S& 
of r~an:. must be regarded as within a sta.tute ~ from its depot is not a .. traveled public road" 
qumng signals at public highways. Chicago & A. within the tneaDing of. a statnte requiring signalS! 
.R. Co. v.Dillon, 2i ill. App.203. of the approach of a train at such CI"OfS8ing. 

A crossing where-a highway goes over a. railroad Hodges v. St. Louis. K. C. & N. R. Co. 11 Mo. 50. 
by bt:dge is held in. Alabama not to be within the But to approach such a crossing without any sfg
meanmg of a statute requiring signa1s at a pnblic nal may constitute negligence as a matter of fact. 
road crOSSing, as the design of the statute is to lbid.-
~arn .and protect persons who would be in danger A. railroad ;Junction is a regular stopping place 
~ bemg struck and run over by a train. Louis- within the meaning of a statute requiring signals 
~ &N. R. Co. v. Hatl.4, L. R.A. no. 87 Ala. 708. of the approach of trains. EosleyR.Co. v.Chewn-

"Wh. t on the contrary, in New York a croSSing at :fng CAla.) June 11, 1891. 
lch a railroad is elevated above the highway 

oVer which it passes upon a bridge so 88 to pre- Prirote crosainas. 
~nt ~ny dangel' of collision between travelers on Failure to give signals of a train at·a private 

e hlghway and the engines is within the statute crossing is not generally to be regarded as negli-
16 L.R. A. 

R. A. 
Be., also 17 L. R. A. 539; 18 L. R. A. 771; 20 L. R. A. 587; 29 L. R. A. 695; 33 1... 

191; 38 L. R. A. 302. 
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transportation. 
law. 

is not negligence as matter of 

3. One cannot act upon an agreement 
by a railroad company to give warn
ing of the approach of a. trJl,ln to a. pri
vate crossing. in determining his course of 
action at such crossing, if he knows that the 
warning is habitually omJtted. 

4. Failure to give the signals required 
by law at a. railroad crossing renders 
the company liable for injuries in couse
queucethereof to a person lawfully crossiu/ir the 
track in that viCinity relying upon the perform· 
ance by the railroad: company of the duty to 
aive such signals. 

C May 13. 189'Z.) 

ERROR to the Circuit Court for Alpena 
County to review a judgment in favor of 

plaintiff in an action brought to recover dama
ges for personal injuries alleged to have re· 
suIted from defendant's ne.2'ligt'oce. Reversed. 

The facts are stated in the opinion. 
Mr. J. C. Shield.. with Mr. A. M. 

Henry. for appellant. 
.31r. Frank Emerick, with Me8S1'B. Turn

bull & DaCoe. for appellee. 

tbe said portions of its said road and tracks 
which passed through Alpena county were notp 

and never had been, f~nced, and the public 
and plaintiff during all of this said time were 
invited and permitted by the deIendant to
bring timber and logs to its said track. and pile 
and skid said timber along the side of said 
track, so the same could be convenientlyload~ 
ed upon the cars of defendant for transporta
tion. And the plaintiff says that on the 18th 
of January. 1890, at the said county of Al
pena. he was engaged, by the invitation of de
fendant. with a team of horses anrllog boat. in 
drawing logs and timber to defendant's said 
track at a point about one mile southwest of the 
city of Alpena, and was then and there piling 
and skidding the said timber along the side of 
defendant's said track, for the purpose of hav
ing the same loaded upon defendant's cars and 
transported to market. And plaintiff says that 
he bad been thus engaged at work for three 
weeks previous to the said 18th day of Janu· 
ary, and. that in doing this said work had to 
use defendant's said track and road, and P:1SS 

and repass over tbe same very frequently, and 
the defendant and its servants koew and had 
knowledge during all thi£ time while plaintiff 
was doing his said work, as aforesaid, that 
plaintiff was thus using its said road and track 

Long,J.. delivered the folIowing opinion: and'doing this said work as afortsaid. And 
This cause was tried in the Alpena circuit the plaintiff says it was the duty of defendant, 

court. Plaintiff had verdict and judgment. in rtroning its trains and carrying on its said 
Defendant brings error. business, to have given warning to plaintiff in 

The first count 'of the declaration alleges that some manner of the approach of its trains, and 
.. the defendant, at or before the time of com- not to have run its trains against and ioto 
mitting the grievances, was a corporation or- plaintiff, while he was at work: as' aforesaid, 
g'anized snd existing under the general railroad yet the said defendant negligently and cnrJ
laws of this state, and was operating and run· les.sly neglected its said duty on said 18th day 
ning its railroad and business between Alger I of January, 1890. while plaintiff was at work 

. and the city of Alpena. portions of its road and as aforesaid, and while observing due care on 
tracks passing through Altx:na county. And I his part, the defendant negligently and with-

&renee. Hucker v. Railroad Co. '1 Ky. L Rep. '161; I Although arailroad company is Dot absolutely 
Johnson v.;Louisville & N. R. Co. M. S. Op. 1883. bound to ring a bell or blow a whistle as the train 

In the absence of a statute requiring it a railroad approaches a place where the public are notorious
eompany is under no duty to ~ive signals of the ly tn the habit of crossing the track, but wbich is 
approach of its trains to a private Qr farm cross- not a public crOS3ing. some notice and warning is 
ing although it approaches it around a curve. required in order to constitute reasonable care. 
Annapolis, B. &; S. 1.. R. Co. v. Pumphrey,72 Mil. Swift v. Staten Island Rapid Traosit R. Co. 123 N. 
& Y.M5. 

At a private crossing in the open conntry 80 reasonable care may require signals of the 
guarded by gates, where there is no station for approach of a train at a place Which is not a pu~ 
passengers or freight. nor any side track, and lic crossjng, but where pel1!CJns who cannot be re_ 
where DO trains eve-r stop, and where there is no garded merelvas tresPUESCrs and who are engaged 
custom to give si~als, a railroad company is under in business at that place may be called upon ro pass 
no obligation to give signals of an approaching from one side of the road. to the other. Owens T. 
train. Philadelphia, W. & B. R. Co. v. Fronk. ffl Pennsylvania R. Co. 41 Fed. Rep. 181. 
lId. 339. A way kept open acrO!ti a railroad track by the 

The public use of' afoot-way as a crossing over a company's employee which the public are permit. 
raiiroao track with the acquiescence of the com- ted to use as 8. highway requires the snme care:in 
pany does not con vert it into a public crossing with- handling trains across it as though it were a pub
in the meaning of a statute requiring signals of a lic way. ex.cept perhaps as to the statutory ~uty of 
train. Gu1'ley v. Missouri Pac. R. Co. 104 Mo. 211; ringing a beUor blowing a whisUe on approaching 
Northern Cent. R. Co. v. State, 54 Md.lla. it. and it is negligence to keep or shunt cars 

A place much U;ted as a short cut o.er a railroad 1 across it at great speed without any signal or 
trock between highways is not a crOGSing at which warning with knowledge th!1t a team is approach
signals are required. Holmes v. Central R. &; Bkg. lng the crossing. Schindler v. Milwaukee. 1.. s . .t 
Co. 31 Ga. 593. W. R. Co. 81 Mich. 400. 

But the user by thellublic of a path crossing a A private crossing treated as a public highway 
railroad track, although it cannot impoae on the by a railroad company by establishing a custom to 
railroad company the statutory duty to 8i~nal the give the usual statutesignalstheremust beregarded 
approach of its trains at a pubhc Cl'OS8ing, may for that purpose as a public cr08Singat which the 
make 8. failure to give signals negligence in fact. sigI'als n.re required.. 1\ash v. New York Cent. & H. 
Bouston .t T. C. R. Co. v. Doozer. 70 'Tex. 5:JJ.. :& R. Co. 51 Hun., 594. B. A... R. 

16 L. R. A. 
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out any warning whatsoever run and caused to I work two or three weeks prior to the injury. 
be run one of its freight trains along its said Others were there also, pUttiDg in logs along
track into and against said plaintiff sDd his said side the railroad track, for tbe purpose of hav
team and boat load of logs. while plamtiff was iug them hauled by the defendant company to 
crossing defendant's said track, doing the work Alpena. Skid ways had been made on both 
aforesaid, thereby violenUy knocking the plain. sides of the railroad track ncross this 80-acre 
tiff down, and throwing th,e said team and log tract. and tbe logs were being put on the skid
boat and its load of logs violently over and ways. For the purpose of crossiDO' and re~ 
against tbe plaintiff, thereby greatly and per- brossing the railroad track with the bOats up.. 
manently injuring plaintiff." on which the logs were being hauled. ~lr. 

The f;econd count alleges "that the defend- Chapman had in three places across this 
ant. well knowing its said duty. and on the tract of land placed planking upou either 
18th day of January .. 1890. at the county of I side of the railroad track, and had called 
Alpena. did not and would not observe the the attention of the section foreman of the de
same, but, upon the contrary, carelessly. neg-, fendant company, who had examined them, 
ligently and unlawfully BO condttcted its said to see whether they would interfere with the 
business and managed and run its trains on it~ I running of the trains. Defendant's road was 
Eaid road and along this portion of its said used and operated as 8. commercial road, run
track when plaintiff was at work, as afore- ning freight and passenger trains thereon. as 
said, as not to give plaintiff any warning or weJlas a io,r;ging' road for the hauling of saw
notice of the approach of saill train, and then logs along its line to Alpena and other points. 
and there, without sounding or giving any sig- The logs from these 80 acres were being put 
nal, alarm or notice to plaintiff that any of its upon the skid ways at the rate of from 100 to 
trains were approaching, did with great force 200 per day. Upon either side of the railroad, 
then and there run into. over, and against aDd coming up to the defendant's right of way. 
plaintiff with one oUts said engines (known 'loS the lands were covered with timber and brush, 
No. 14) and train of cars, thereby permanently 80 that the railroad track could not be seen 
and' greatly injuring plaintiff. and causing all until one approached within two or three rods 
the damage set forth in the first count of this of it. when the track could be seen for a mile 
declaration, which said portion of said first from wbere the plaintiff was employed. The 
COunt is hereby made a part of this count." plaintitrs haul of logs was only about 30 rods 

The third count alleges: "The defendant from the railroad. and he was perfectly fa
lVas daily running its engines and trains. trans· miliar with the running of the trains over the 
porting logs and lumber to the city of Alpena; road. as during the whole three weeks of his 
and plaintiff says at said time he was by the work he had been in the habit of crossing the 
permission. invitation. and consent of defend- track every day. The train by which the 
ant using a portion of defendant's said road plaintiff was in jured was a logging train. AU 
and track near the city of Alpena in banking, trains had usually civen the statutory signal 
skidding, aod piling logs upon it for the pur- by ringing the bell~ and sounding the whistle 
pose of baving the same transported by de- at Beck'!j farm crossing. which was from one 
fendant's said trains to the city of Alpena. and half. to three quarters of a mile north of the 
the defendant and its ~gents knew and had place where the plaintiff was working. 
notice that pJaintifi'was so mingUs said tracks On the afternoon of January 18. 1890. at 
ant! p,remises. and was in the habit of giving about two o'clock, the plaintiff claims that. 
pJa.lUtiff notice of the approach of the said having loaded three logs upon his boat, some 
trams or engines over that portion of its said 30 rods distant from the railroad track, he 
tra~k being used by plaintiff as aforesaid; and started to haul to the skidway across the track. 
p~alDti:ff says it was the defendant's duty to Two of the logs were 20 feet in length, and 
~1Ve hIm such notice at this .!laid time. but the the other 18 feet. He testified that he drove 
pJaintiff says that the defendant recklessly and npon a little sharp hill. about three rods from 
unlawfully neglected its said duty. and care- the track, and stopped, and looked for the 
lessl)". at the said time. January IS, 1890, ran trainj that he was then about a horse or two 
8. Iram of cars over this said portion of its road horses' lengths from the track; that he stepped 
"Where plaintiff was at work, as aforesaid. with- forward of his horses, so he could see up and 
out any notice or warning to plaintiff what- down the track; that he hf:ard no sound of 
soe"!er. and caused the said train of cars to run the approaching train. but that it was snow· 
agaInst. over. and upon plaintiff, causing all ing and blowing so that he could only see 11 
}he d~mage and injury to him specially see few rods in either direction~ that he then went 
orth )n the first count of this declaration." back to his load. stepped upon one of the logs, 

tb It !lPpeared upon the trial that at the time of started his team forward, which took him 
e ~njury complained of the pJaintlfI was from one to two minutes. and when his horses 

haulmg and skidding pine saw-logs along de- had 80 far crossed the track that their hind 
f~ndant's track, about four miles from the city feet were between the rails and his log bo:lt 
o ~lpena. in the woods. and from one half of just entering upon the track. he heard a toot 
a mIle to a mile from any highway and rail- of the engine. looked nD, and saw the train 
f:0ad crossing. The logs were being taken off almost upon him; that he attempted to swing his 
t~om ~n SO-acre tract of 1and, through which horses around,and get them off from the track, 

~ raIlroad extended north and south. the logs and for that purpose stepped from the log 
~n.g taken fn>m the east side of the railroad upon which he was riding. picked up a switch, 

ck. The plaintiff was a man about thirty- and struck them; that bis horses were frigbt
seven years of age at the time of the injury. ened by the toot of the engine. and stopped, 
Be was hauling out these IOg3 for a ],fr. Chap- when the engine struck between the horses 
man, 'Who had the job. Plaintiff had been at and the boa~ overturning the logs upon him. 
16L. R. A. 
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and injuring him. He also testified that while tion. Injuries that happen upon a public 
all the trains had been accustomed to give the highway are 01le thing; injuries that happen 
statutory signal at "Beck's farm crossing," the a mile or a half a mile away from the crossing 
train by which he was struck did not ring the are another thing. The Court: I think you 
bell or sound the whistle at that crossing. He may show that, if the signals had been 
testified upon that subject as follows: "Qlles- given at the point that witness has designated, 
Lion. During all this time, state where the that if he was upon the track he could have 
trains would give you the signals as they Came withdrawn himself and team,-could have 
from Alpena. Answer. That was at Beck's avoided tbeinjury. Q. You may state whether, 
farm. Q . .At this general railroad crossing? if those signals bad been given at this crossing,at 
A. Yes. Q. State what they did when they the place where you were on the track, Or near 
eame there. A. They generally rung the bell the tra('k where you were putting these logs, 
.and blowed the whistle. The passeoger a1- whether you could have avoided and would 
ways did there. I never knew it to fail Q. have avoided being on the track. Mr. Shields: 
Did you ever know any other train, up to this I object to that as leading, incompetent, and 
time, but what did that'! lIr. Shields: lob- inadmissible. The Court: Take an answer. 
ject to that as incompetent and immaterial ~lr. Shields: I take an exception. A. Yes. 
The Court: I suppose it is the theory of the sir; I would have avoided it." Plaintiff fur
plaintiff that on this occasion they did not ther testified that the afternoou freight usually 
even do that for a mile distant from where he passed that point about two o'clock, and that 
was working. Mr. Shields: I don't think it the log train by which he was injured usually 
has any importance. (The last question being passed there a little behind the freight train, 
read by the stenographer, the witness answered sometimes a half hour and sometimes ao hour 
it as follows:) A. No, I don't think I did; later; but that 00 this day the log train came 
not that I noticed. I tliink they all blew at down ahead of the freight, and about an hour 
that crossing:, for that is the crossing that I earlier. . 
went by. 'Vhen I heard that Ia1w~s looked :Mr. Chapman was caned by the plaintiff as 
up. Q. State to the jury whether this tram a witness, and testified that this "Beck's c.ross
that came there that day on which you got ing'; was about three quarters of a mile from 
hurt- 8tateto the jury whether that sounded where plaintiff was injured; that he did not 
any bell, or gave any whistle np to this cross-I hear the· ringing of the ben or the blowing of 
ing. before they reached you.. (Which ques- the whistle at this crossing, and the first he 
tion was objected to as incompetent and im- heard of the train was the sounding of the 
material, ~nd not covered by the declaration, whistle at the place of the injury. Be fur
by defendant's counsel. Declamtion was then ther testified that by spells that day the wind 
read. The court: You may take this. To was blowing so desperately that you could not 
which ruling defendant did except.) .A. No I see three feet away. and then it would let uP-i 
sir, they did not,-that is, until they got right tbat the wind did not interfere with the sauna 
on top of me. Just as they got close to me of the approaching train, and that one could 

- they gave a little toot. Q. I am asking you hear the sound a good deal better that day. 
about the crossin¥'. Now. then. state to the The defendant introduced the evidence of 
jury if they bad gwen you this signal or warn- the engineer. fireman, and brakeman on the 
ing by toofing their whistle or ringing their train. They each testified that it was their 
bell at this crossing- State to the ;ury wheth- custom to nng the bell and blow the whistle 
er you would have been caught upon the track, at "Beck's farm crossing," but that upon t.hat 
or whether the inj!ll"Y would have been in- particular day they were unable to state that 
flicted. :Mr. Shields: I Object to that 8.'! io- this statutory signal was observed at that par
competent and inadmissible. The Court: You ticular crossing any more than they could at 
may show, if they had given any whistle or any other crossing. The fireman testified that 
rang the bell at the crossing, whether he would he looked out of the cab window, and -saw 
have heard it. Q. You may state, if they had the plaintiff about three car lengths from the 
given you any signal at this crossing, whether en¢ne; that at that time the plaintiff was 
you 'Would have heard it. A. I could have within twelve or fourteen feet of the track, 
heard it sure. I always heard it whE:o they walking along the side of his boat; that he 
whistled there. Q. State to the jury in refer· at once pulled the bell, -snd the engineer blew 
ence to you hearing the whistle and bells of the whistle. when the plaintiff put the whip 
the other trains that day at this crossing,- to the horses, and tried to run across the track, 
that day when they came down there. Mr. 'and when struck by the engine had g:ot nearly 
Shields: I object to that as incompetent. The across, and the boat had got on the track. 
Court: I think it is proper. You may have This testimony was corroborated by the en
an answer to it. (To which ruling defendant gineer and the brakeman. At the close of the 
excepted.) A. I did. ]\oIr. Turnbull: Now I testimony the defendant, by its counsel, re
want to ask him the question 1 did before. be- quested the court to charge the jury as fo1-
cause our statute is peculiar. It. in sa many lows: "'Fourth. Whether the bell was sounded 
words, says that the railroad is liable for any or whistle blown on approaching the highwa.y 
injury that they may perpt'trate by reason of crossing, prior to reaching the place where 
their not giving those signals at this crossing. Sanborn was, is of no importance in this case. 
l\ow, then, I want to ask this witness the Those signals are for persons who may be 
question whether, if they had given him this upon the highway.'- "Eighth. The pl8.1ntitf 
signal at this crossing, whether the injury wa'! aware, from his three weeks' work along 
would have taken place_ lUr. Shields: l'tIr. the track, that trains were te&'1larly running 
Turnbull cannot make a lawsuit here con* over the road. and it was his auty to care for 
trary to the facts and contrary to his declara- himself. and avoid any collision. Ninth. It 
16L. R.A. 
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would be negligence for the plaintiff ,to go 
upon the track relying upon tbe fact that he 
did Dot hear any signals at the highway cross 
iog or near there. (a) If the jury believe the 
plaintiff '3aw or heard the train coming before 
goin~ himself near the track, he caD Dot re
('over. (b) If the jury believe that the plaint
iff, if he had used ordinary care, would or 
should have known the train was coming. he 
cannot recover; and in determining this the 
jUly may consider, with other facts, that the 
tram was on schedule time:' These requests 
the court refused to give in charge to the jury. 
and charged tbe jury as foUows: .. Now. the 
plaintiff further contends that on this day in 
question the defendant corporation. in running 
the train which is claimed to have done the 
injury in this case,-if any 'YVas ,caused,-disre· 
garded the required signals at the public high. 
way crossing, which has been described here to 
be within half a mile or three quarters of a mile 
this side-towards the city-from the point of 
the accident. It is claimed here that the de
fendant corporation-its employes-in running 
that train entirely omitted the danger signals 
at this public highway crossing_ Isay to you, 
gentlemen, it was a duty which the law pre
scribes and imposes upon the defendant cor· 
pora~jon at that highway crossing to give the 
reqUIsite signals by the lingipg of the bell and 
the blowing of the whistle. This is a duty 
Which the law of this state imposes upon 
eyery railroad corporation when they seek the 
~ghL ao.d franchise of laying down and operat
Ing a raIlway and running- its trains over their 
track. Now. it is one of the theories of the 
p!aintiff's case that, if this signal had been 
gwen. he would have been warned of the ap
proach of this train which caused the injury. 
And I say to you, ~nt1emen, here, that if you 
find as a fact in this case that the danger sig
nals were !lot given at the highway crossing, 
:tnd that, In consequence of the failure upon 
the part of the defendant corporation to give 
such signals, this injury occurred, this acci. 
dent O('.cu~red~ which resulted in the injury to 
the rlamtlff.-if it has resulted in any injury 
to h1m.-the corporation would be liable. It 
wu~ the omi&~ion of a duty which the Jaw pre
~cnbes, and if from the omission to perform 
that.duty injl1ry has resulted to this plaintiff, 
fhe defeudant ,would be liable. It is further 
~ontend.ed. wd claimed here upon the part of 
the pl~lD~lff that. no warning was given by 
th~ tram In questIOn which caused the injury 
~s ~t approached these other crossings, which 
~ been put down, as the plaintiff claims. 

~l~h the knowledge and acquiescElnce of this 
e~ enda!lt. Now, upon this branch of the 

~a,_e ~ lnstruct you. gentlemen of the jury. 
hat, If. the defenrlant corporation knew that 
~ c:ossmg had been made, if the defendant. 

Y.lts offi~ers or agents. were present, and ac. 
qUlesced lD and recoO'nized the makincr of a cros ' -" ,.... 
i ' SlOg at the point where the plaintiff was 
!lJ_~red. if you find that as a. fact from the 
~;l ~nce in this case, if you find such to be 

e act from the evidence in this case I 
r~!lrge you that it wonld then be the dutY of 
~ defendant cornoration if they had any 

notIce or knowled~e that ~ple were usinrr suchc. '-' t' .... v <:> 
re rO~slDg and working thereabouts, to give 

asonable warninO' of the approach of trains 
16 L.a A.. 0 

at that crossing. If that crossing was made 
there with theiJ knowledge and acquiescence 
and consent~ and tbey knew it was to be used 
by men and animals in drawing logs to their 
railway. and banking them along their rail· 
way. it was theiTduty, when approachin~that 
point, to give such signals and .such warning 
as would give persons to understand or know 
that a train was approaching. and that danger 
mi.~ht be expected, so that they could avoid 
it." The objection to the testimony, the de
fendant's request to cbarge, and the charges as 
given, raise the important questions for deter
mination here. 

It is contended by plaintiff's counsel that the 
court was not in error in permitting him to 
show that the danger signals were not given at 
the highway crossing; that the plaintiff was 
injUl-ed by reason of the failure of the engineer 
to ring the bell or blow the whistle at this 
crossing; that the court was not in error in re
fusing the defendant's request to charge on 
that subject, and in charging the jury that_ if 
they found that defendant neglected to p;ive 
such signals, and the plaintiff was injured for 
such reason, the defendant would be liable. 
It is also contended that the court was Dot in 
error in charging the jury that it was the duty 
of the defendant, if it knew this crossing. 
made by Chapman, and used by the plaintiff 
to baullogs over,-knew that the crossing was 
made and used by plaintiff in putting in logs, 
-to give reasonable warning by the whistle 
or bell of the approach of the tram. 

Section 33i5, 3 How. Stat., provides as fol
lows: .. A bell of at least tbirty pounds 
weight, and a steam whistle, shall be placed 
upon each locomotive engine, and said whistle 
shall be twice sharply sounded at least forty 
rods before the crossing is reached. and after 
the sounding of the whistle the bell shall be 
rung continuously until the crossing is passed. 
under a penalty of one hundred dollars for 
every neglect; provided. that at street cross
ings within the limits of incorporated cities 
and villages, the sounding of the whistle may 
be omitted, unless required by the common 
council or board of trustees of such city or 
village; and the company shall be liable for 
all damages which shall be sustained by any 
person by reason of Buch neglect." Counsel 
for plaintiff contends tbat under these provis
ions of the statute defendant. to escape liabil
ity. should have given the signals at .. Beck's 
Crossing," and in support of that proposition 
cites Ransom v. Chicago, St. P. M. & O. R. Co. 
62 Wis. 178. 51 Am. Rep. 718; Norton v. 
E(J)jtern R. Co. 113 Mass. 366; Pollock v _ Ea8t· 
ern R. Cb. 124 !lass. 158: Palmer v. St. Paul 
cf D. R. Co .. 3S .1Iinn. 415: C08fl1'otJe v • .J..Vew 
York Cent. & H. R. R. Co. 87 N.Y. 88,41Am. 
Rep. 355; Voak v. J.~orthern Cent. R. 00. 75 N. 
Y. 320; H(1aR v. Grand Rapid8 &:' 1. R. Co. 47 
.Mich. 402; Chieago &:- N. Tv. R. Co. v. Jfiller, 46 
,Mich .. 532.; KlanQU)ski v. Grand Trunk R. Co. 
57 ::Uich, 525; &Mnd!er v. Milwaukee, L. S. ~ 
W. R Co. 87 .Mich. 400_ An examination of 
these cases will show that not one of them 
bears out the claim made by plainttfI's counsel 
in the present case. All of the cases above 
cited are either where the persons were on th~ 
highway when injured, or are cases where 
some other, negligence aside from the ringing 
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of the bell or blowing of the whistle at the 
public highway crossing was charged. In 
the case of Ransom v. Chi~rt.qo, St. P. J/. &; O. 
R. Co., supra, the plaintiff's wife, accompan
ied by their two minor childres, was driving a 
borse on the highway towards the railway 
crossing. The road upon which she was driv
ing was an east and west road and ran parallel 
with the railroad, and the railroad crossed the 
north and south highway near that point. As 
the train approached this crossing of tbe north 
and south bighway, tbe enp;ineer failed to ring 
the bell or blow the whistle. The train had 
passed through a deep cut neaT this crossing, 
and, emerging from it, frightened the horse 
driven by plaintifI's wife, causing him to run. 
overturning the buggy, killing bis wife, and 
severely injuring his children. The statutes 
of WisconsIn provide that. before crossing any 
highway, except in cities and villages, with 
any locomotive, the whistle shall be blown 80 
rods from such crossing, and the engine bell 
rung continuously from thence until the high
way shall be crossed by the locomotive. It 
was contended in that case that the defendant 
company owed the duty to the plaintiff's wife 
snd children to give the signals req,uired by 
the statute of the approach of its tram to the 
crossing, although she was not drivinoo upon 
the highway which crossed the railroad' track, 
but upon one parallel with the railroad. The 
court held that persons driving on the high
way in the viCinity of the crossing were with
in the protection of the statute, and that it 
made no difference that the highway upon 
-which the deceased was driving was ODe cross. 
ing on a level with the railroad. or whether it 
passed over or under or parallel with iI, yet 
all persons Using the highway for public driv
ing were entitled to the protection that the 
statute affords, which compels the ringing of 
the bell E.nd the blowing of the whistle at all 
highway crossings. . 

In 1'lorlon v. Bostern R. Co., supra, the plain
tiff was driving his horse, hitched to a wagon, 
On the highway crossed by defendant's track 
Rt grade, and when within 36 feet of the track 
a train of cars passed over the crossing, fright
ening his horse, causing him to kick, breaking 
plaintiff's leg. It was claimed in that case that 
DO bell was rung or whistle sounded to inti· 
mate the approach of the train. It was further 
claimed in that case that this was a flag station, 
and DO flagman was there. It was also con
tended upon the part of defendant that, even 
if the signals by bell or whistle were omitted, 
and if, in consequence of this omission, the 
plaimiff approached nearer to the train tban 
he won1d olherwise have dOlle, the injury be
in~ caused by the fright of the horse. oc
casioned by this proximity. they were not to 
be held responsible tberefor, JreC3use they con
tend that such signsls are intended to protect 
travelers at highway crossings from actual 
collisions only, or at most from taking any 
position which involves imminent danger of 
collisions; and that this is the extent of the 
protection which the statute affords. It was 
held by the court that a fair construction of 
the statutes of Massachusetts (which are some
what similar to OllIS) is that these signals are 
also intended for the benefit of those approach
ing crossings, for whom their warning would 
16 L. R. A. . 

be valuable, and that anyone thus situate~ 
who is injured by the omission of th:'\t which 
the statute requires. has just grounds (If com
plaint. The reason of this rule, as stated by 
the court, is that Of a' such crossings the rail
roads are permitted to interfere with the ordi
nary use of thepnbJiceasement, and, from the 
nature of the motive power employed by them; 
and the difficulties attending its management, 
the exercise of their right temporarily exchldes 
the ordinary traveler from the use to which 
he is at other times entitled. But, as this use 
may often be made with anima::'., liable to be 
alarmed by the noises of the passing train. it 
is important for his safety that 1I.e should be 
informed of the approach of the train to the 
highway, in order that he may take proper 
measures agaiost injury from such alarm. 
The signals are intended to give sufficient 
warning to enable him to do so." The Same 
rule was laid down in Pollock v. Eastern R. 
Co., Sllpra. 

In Palmer v. St. Paul If; D. R. Co_. 81.tpra, 
ODe of the acts of negligence complained of 
was the omission to give the signal of the ap
proach of the train by ringing a bell or blow
ing a whistle before reaChing the crossing, as 
reqUired by statute. That statute is somewhat 
similar to our own. The action was for kill
ing plaintiff's cattle, then on a highway cross
ing. It was contended that these signals re
quired by the statute were only intended as a. 
warning to human beings. and not to cattle. 
The court held that the omission to give these 
signals mhrht properly be shown, and that it 
was for the jury to say, nnder all the circum
stances of the case, whether the giving of the 
signal would have prevented the accident_ 

In (}osg-ror:ev. New York Cent. &- H. R. R.Co., 
81J:pra, the negligence imputed to the defend
ant was the faHure to ring the bell or sound 
the whistle. The deceased and one Barringer 
were killed by the col1ision of the horse. and 
carriage, in which they were riding. with de
fendant's train, upon a public highway cross
ing. The question was ODe of contributory 
negligence, and there was no question in the 
case but that it was the duty of the defendant 
company to ring its bell and blow its whistle. 

In Voak v • .LYorthern Cent. R. Co., IJUpra, 
the plaintiff was riding in lj. buggy, she h€'l'sclf 
driving. She approached the track with great 
circumspectIon, listening and looking for the 
train; but, in consequence of certain obstru(}
tions, she did not see'the train until she was 
within three rods of the crossing. She could 
not turn around. Her horse became frightened 
and restive: She backed it about three rods, 
and then, at a loud blast of the whistle for the 
first time given at the crossing, her horse 
turned around, aod she was thrown out of the 
buggy and injured. The statute of New York 
prondes that. where the railroad should croSS 
any traveled public road or street on the same 
level with the railroad, the engine bell shall 
be rung or whistle sounded at least eighty rod,s. 
from the crossing. and that the bell shaH be 
kept ringing. or that the whistle shall be 
sounded at intervals, until the engine sha.ll 
h::.ve crossed the road; and for neglect to COlO' 
ply with these requirements the railroad com
pany is made liable for the damages sustained 
by any person by reason of the negligence. 1\ 
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was stated by the coun u that the purpose of the death of her husband: The intestate was 
this provision is the protection of persons act- struck by one of the defendant's engines, and 
ually crossing a railroad track, and also of fatally injured, at a point about 200 feet :east 
persons approaching such a track:'-citing from a railroad crossing. The nilroad runs 
People v . . New York Cent. tf H. R. R. Co. 25 easterly and westerly. and the highway crosses 
Barb. 199. and Hartv v. Central R. 00. of it northerly and southerly. Thetrainwasgoing 
LtTew JerBey, 42 N. Y. 471. "The warnin~ is westerly. There were three parallel tracks. 
required to be given 80 that all persons lawful· Upon the south track there were two gravel 
1y using the public highway may keep out of trains, standing still; one just east of the cross
danger at railroad crossings; danger not only iog; and one partly across and west of it. 
from collisions at the crossings. but also from There was a train from the west upon the mid
the fright of horses by passing trains. The dIe track, which at the time of the accident 
law makes it negligence Dot to give the warn- had reached a point 1,500 feet west of the 
ing, and then imposes a liability for al1 the crossing, and the whistle upon that engine was 
damages w hieh can properly be attributed to blowing. The intestate, for three mon ths, had 
such negligence. .. lived within a quarter of a mile of the crossing, 

In llaas v. Grand Rapid8 d; 1. R. 00., au and in sight of the railroad. He ~orked in a 
pra, the action was brought by the plaintiff. Slaughter house near the railroad. and about a 
as administrator of the estate of Adrian Leen- quarter of a mile ehst of the crossing. He and 
ders, for caDsing the death of his intestate by many other persons working in the slaughter 
negli.!{eDtly running one of its traiDS so as to house had been in the habit of going to and 
collide with his team while he was crossing from the slaughter house, passing over the 
defendant's track in passing along the public railroad to and from the crossing. On the day 
highway. On the trial in the court below the of the accident he started from the slaughter 
case was taken from the jury by instructions house. to go home. He was passing along 
of thp judge that they should return a verdict west upon the middle track, and it is supposed 
for the defendant. The defense insisted that that he either saw the train coming east upon ... 
the only negligence shown was imputable to the same track. or heard its Whistle. He 
Leenders himself. who carelessly drove against stepped upon the north track, and just as he 
the train, though he was fairly warned of its did 80 he was struck by a train going west u~ 
approach.. It was said in the case that no on the north track. The bell upon this train 
signboard, as required by the statute. had been was not tung and the whistle not blown, and 
er~cted at this crossing; but the plaintiff gave there was no signboard at the railroad cross-
eVIdence that his decedent was familiar with ing. as required by law. Earl, Ok. J., speak-
the crossing; that he not only knew about it, ing for the court, said: •• I shall assume that 
but had frequent. occasion to pass over it. the intestate was lawfully upon the railroad a5 
More than this, it was a part of the plaintiff's the time of the accident. There was sufficient 
case that the decedent had the crossing in mind evidence to authorize the jury to find an im-
when he approached it on the occasion in plied license to all persons working at the 
question. anli checked his team to listen for slaughterhouse to go upon the railroad between 
the Signals of the approach of the train. It the highway crossing and the slaughter house; 
was said by this court that, in view of that fact but I think the plaintiff should have been de-
and the showing of 'the plaintiff himself, it feated at the circuit, both because of failure to 
was of no importance in the case that the !,!how negligence on the part of the defendant 
r:ulroad company had failed to erect the cau- and because the negligence of the intestate 
han board; that the duty to erect it was a duty contributed to the accident. The only negli~ 
to the public, and no private action could be gence alleged against the defendant was that 
~rounded upon the negligence in bisindividual its servants upon the engine did not rinO' the 
ID.jury. thou~b traced to it. bell nor blow the whistle. a" required by New 
~ Chicago~ &: .i., .... W. R. C-o. v. Mmer, supra, Jersev law. The sale' object of this law. it 

t~e'1Djury was one occurring upon the public seemS to me, was to protect persons trave1ing 
hIghway. In that case the complaint was upon the highway at or near the crossing. In 
!hat the defendant company failed to ring the language of Allen, J., in People v. New 
lt~ bell or blow its whistle in approaching the York Cent. &; H. R. R. Co., 20: Barb. 199, in 
blg~way crossing, by reason of which the reference to a similar law of this state: • The 
pl:llntiif was injured. hazards to be provided against are twofold: 

In Elanouski v. Grand Trunk R. Co .• IJU- first. the danger of actual collisions at the' 
pra, the injury was received upon the high- crossing: 8eCQna, that of damage by the fright
wav crossinO' ening of teams traveling upon the public high~ 

~t !s up;;n these authorities that the way,' Dear the crossing. For the protection 
plaIntiff's counsel asks this court to give of such persons railroads were required to put 
to the statute the broad construction COD- up the signboard at the crossing', and to ring 
tended for. We cannot 89fee with the the bell or blow cbe whistle. The sign·board 
learned counsel for the plaintIff that the stat- was to be up ~so as to be easily seen hy tra,el
ute was ever intended by the Legislature to be ers;' and none of these precautions were ro
~ construed. Similar statutes in other states quired except where the railroad and highway 
ave received a different constrnction by the crossed each other upon the same level, thus 

COurt of those states. In Ha-rty v. Central R. showing cl£'arly that the law·makers had in . 
\Q. of New Jersey, 42 N. Y. 468, the statute of mind only the danger to travelers upon the ;ew Jersey. similar to ours, was construed by highway by collisions at crossings. Railroad 
t~e Court of Appeals of New York. The ae- companies were not required by this Jaw to 
thODdwas brought by the administratrix against ring the bell or sound the whistle when the 

e efendantcompany for negligently cawing I highway pa8..-o:ed along the r:illroad, nor when 
16 L. R. A. 



• 
126 )-bCHIGAN SUPREME COURT. ].lAY. 

it passed at an elevation over it or under it. street; and if the jury believes from the evi
Nor were they required to take this precaution dence that in this case, as the train approacbed 
for the protection of persons walking along and passed over the public street in the town 
the railJoad. I conclude, therefore, that the of ~leadville. the persons in charge thereof did 
intestate was not within the protection of this not ring the bell or blow the whistle as above 
law; that the railroad company owed him no required, and that the boy. Alban Bell, was 
duty under the Jaw to ring the bell or sound struck by the locomotive and killed by reason 
the whistle; but the duty of the railroad is not of said omission, and without fault on his part. 
limited by the measure imposed bv this law. then the jury will find their verdict for plain
They are bound to use at least ordinary 'pru- tiff," The conrt in speaking of these instruc· 
dence and diligence to avoid collisions with tions, said: "The third instruction is also ob
persons lawfully crossing their tracks, and jected to on the ground that it had nothing to 
hence at road crossings and in the streets of do with the case, We concur in this view, 
vil1ages and cities, in the absence of any stat- although its impropriety alone would scarcely 
ute law they would be required to use these justify a reversal. The statute which requires 
ordinary precautions to a void accidents. and, the bell to be rung and the whistle sounded was 
if they omitted to do this, they would be lia- for the benefit of persons at the railroad cross
ble to pel"Sons injured without their own fault ing or approaching it; but the boy killed in 
by collisions." , this Case was not on the road or at the crossing, 

In Chicago, R. 1. &: P. R. Co. v. ]J}lninger, but forty or sixty feet west of it," 
114 Ill, 83, it appeared that the trial court in· In EIl8t Tennessee, Y. &; G. R. Co. v •. Feath
structed the JUTy that, if the injury happened ers. 10 Lea, 103. the action was brought by the 
because of there being no flagman -at the rail- husband to recover damages for injuries re
road crossing at Twenty-Fourth street, to give ceived by the wife by her horse being fright
warning to those about to Cross the street and ened by a train on rlefendant's track. She was 
railroad track of the approach of the train of riding her horse on R public highway parallel 
Cars to the crossing. contrary to the city ordi- with a railroad, which was crossed by another 
nance, then the plaintiff was entitled to recover. highway. The noise of a passing train fright
The evidence upon the part of the defendant ened her horse, which threw and injured her. 
showed that at the time the plaintiff was struck It was held that the statute of Tennessee did 
he was traveling along and upon the railroad not impose the duty on the railroad company 
right of way for his own convenience. It was to ring the bell or sound the whistle for the 
said by the court that. "under· su('b circum- protection of any persons except those crossing 
stances plaintiff was not a bwful traveler upon or about to cross the railroad track on a public 
the highway. Tosuchaonetherailroadcom· highway. Subsection 2 of the Act provides 
pany does not owe the duty in respect to a that signs sbould be placed by the overseer of 
flagman. Flagmen are for the protection of any public road at crossings, and marked, "Look 
persons crossing railroad tracks, and are not out for the cars when you hear the whistle or 
for the benefit. of persons walking along and bt-ll." Subsection 3 provides: .• Oil ap· 
npon the railroad track, employing it 3-<; a foot- proaching any crossing so distinguished. the 
path. This instruction was calculated to mis- whistle or the bell of the locomotive shall be 
lead. and should not have been given.6J sounded at the distance of one fourth of a mile 

In Elu:ood v. J)r6UJ York Cent. If: E. R. R. 00.. from the crossing. and at short intervals tin 
4 Hun. 80S, it appeared that defendant's pas- the train has passed the crossing." See also 
tlenger train stood at its depot, in front of the (j'Donnell v. Procidence &: W. R. Co. 6 It I. 211. 
platform for the use of passengers. The de- The law is therefore well settled that a trav
ceased (plaintiff"s intestate) approached from eler upon the highway has a right to assume 
the opposite side, without the knowledge of that a railway company will thus perform its 
defendant or its emploJ€s, got upon a car from statutory duty; and one on a highway. when 
the side opposite the depot platform. found the he approacbes a railroad crossing, and can 
car locked, got off from the pJatform. of the neither see nor hear any indications of a mov
car on the side from which he bad approached ing train. is not chargeable with negligence for 
it, and undertook to walk between the tracks assuming that there is no train sufficiently near 
to the end of the train, without looking behind to make the crossing dangerous: One in such 
him. He was struck by the working train 8p- a position has a right t6 assume that 8 railroad 
proaching him from behind, and killed. It company in handlinO' their Cars will act with 

. was held that the De~1igence of the intestate appropnate {'are; and that the usual signals of 
contriouted to the injury; and that the fact approach will be reasonably given. The 
that the working train did not pve the signals learned circuit judge, in the present case, by 
required by the statute on crossing a street be-I the admission of testimony, the refusal to 
fore reaching the dep;)t was not an act of neg- char/!e as requested, and in the charge as given, 
ligence towards the intestate, .who was not on laid down the rule as above stated, and held 
8 street where he had any business to be. the defendant to the same de~ of care as if 

In Bell v. Hannibnl &: St. J. R. CO.,72 Mo. the plaintiff were on a publIc highway; and 
50, it appears that the court beJow gave the not only that, but he gave to .the plaintiff all 
following instructions to the jury: .. It is the the rights which pertain to one approaching a 
duty of those in charge of locomotives and track on 8 public highway, and applied the 
trains of cars in approaching crossings of the rule that the plaintiff had the right to rely up
public street to ring the bell or sound the on the defendants giving these signals at Beck's 
steam wbistle at the distance of eighty rods crcssing. as well as the crossin,!rs pnt in by 
therefrom, and to keep ringing the bell con- Chapman. The theory of the plaintiff upon 
tinuoosly, or sound the steam whistle at inter- which the case was tried was that defendant 
vals, until the train shall pass over such public omitted to give these danger signals at Beck's 
IS L. R. A. 
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crossing. and that such omission was the to persons who were on the highway and DOt 
cause of the injury. This was the theorynpon actually crossing or attempting to cross the 
which the court submitted tbe case to the jury. railroad track, aod could not aid one who. 
Upon the tria] the court remarked to counsel: though on the highway, was not crossing or 
., I suppose it is the theory of the plaintiff that attempting to eros£! the track. but traveling 
they did Dot even do that [give tbe signals] for along near the crossing; as, for instant-e, the 
8 mile distant from where he was working," cases where recovery has been permitted for 
If this can be claimed as negligence as matter frightening borses, some of the courts holding 
of law. and for the reason that the statut.e re-- that the statute was intended to prevent only 
quires such signals to be given, then at every actual collisions. Our statute requires the 
:farm crossing, or at any other place where peo- ringing of the bell or sounding of the whistle 
pIe may Jawfully work: upon or across a rail- at least 40 rods before the crossing is reached. 
road track, such signals must be given at the This fixes a reasonable distance for wareing to 
nearest highway crossing, and a failure to do be given before the train reaches the highway 
so would be negligence, which any party in- crossing; and it cannot be assumed that the 
jured might allege as a groUD<\of action. This Legislature intended that one at any other 
qucstion has never before been presented to place than on the highway might claim the 
thi!:! court. After a full review of the cases right to have it sounded; and 88 to such per
arising in the courts of olber states under some- son, neither at common law nor under tbe 
What similar statutes, it appears that the whole statute is anY duty fixed upon the railroad 
weight of authority is against the claim made company to rlng the bell or blow the whistle 
by plaintiff's counsel. In fact, but one case at least 40 rods before the crossing is reached. 
has been found (and I doubt if any other can Upon the second proJX)sition it is claimed 
be found) where the court of last resort of any that, jf the defendant company consented to 
state has given such a construction as claimed the placing of those crossings there, and knew 
here to a statute similar to ours_ On the con- that logs were being hauled along its tracks 
trary, the courts of New York. Rhode Island, and acrOSS them, it was defendant's duty to 
Massachusetts, and other states, where the give some warning of the approach of its 
question has been passed upon, have uniformly trains, either by ringing the bell or blowing 
held that the statute can be invoked only in the whistle. It is undoubtedly true that, where 
aid of those actually upon the highway. The a railroad company invites parties to bring 
case referred to as holding a contrary doctrine freight to it, while so doing it owes the duty 
is Cahill v. Cincinnati, N. O. &- T. P. R. Co. of reasonable care, the same as a person who 
(Ky.) 13 Ky. L. Rep. 714, in which the rule is expressly or by implication invites persons 
laid down that" persons lawfully using a pri- upon his premises assumes the duty of warn· 
vate crossing are entitled to tbe benefit of sig- ing all who mafaccept the invitation of any 
nals which they know it is the duty and cus- danger in coming of which he knows, but of 
tom of the railroad to give at the public which they are not aware. It appears, how
crossings!' Tbis case has been called to ever, that the plaintiff knew of the running at 
my attention since the argument of the pres- trains over this road. He knew of the re,gular 
ent case, and fuUy sustains the claim made passenger trains. the freight trains, and the 
by plaintiff's counsel The learned judge irregular running of this log train. He knew 
~bo wrote the opinion does not cite a a train might pass there any moment. He 
smgle case to sustain the doctrine laid down looked for one, stopped bis team, went forward 
by him, but contents himself with a state- of the horses, and claims he looked and lis
ment from 4 Am. & Eng. Encyclop. Law. tened. It is difficult to discover in what the 
p.917: HThat there is & conflict of author- defendant company was ne.!lIiCl"ent. If it were 
tty on the question; the doctrine of some of not called upon to ring the ~ll or blow the 
the courts being that only travelers on a high- whistle at Beck's crossing so far as the plaintiff 
""Way or street approaching or using a crossing I was concerned. what duty did it neglectt 
c!in complain of omission to give required What duty did it owe to the plaintiff? The 
SIgnals; while by others it is held that all claim is made that, if the company were not 
persons in the viCinity of a public crossing, called npon to ring the bell or blow the whistle 
Whether intending to use it or not, are entitled at Beck's crossing. they were called upon to 
tal the benefit of signals, and have a right to give these danger signals at the crossings made 
r~ Y upon tbeir beinCl" given." An examina- by Chapman, or to do some other act for the 
hon .of the cases cited by this author as sup- protection of the plftintitf. Admitting that 
Ihrtin~ the last proposition will .show that the plaintiff was rightfully npon defelldant's 

ere IS no confiict of authority in the cases grounds, placing lhese logs there, and that 
upon .the proposition that one who is not Chapman had been permitted to place these 
t~aveh~g along or in the highway at the time crossings for the pnrpose of enabling the plain~ 
o. the mjury complained of cannot invoke the tiff to haul the logs over, yet the defendant 
~d of the statute; and the only disagreement was under no obligation to run its trains other 

tween the courts of the several states bas than in the ordinary way. If it was the duty 
been wh.ether these statutes applied to others of the defendant to have given these danger 
On the hlgh::way who were crossing or about to signa1s at this point because the plaintiff may 
~ross the l1l:ilroad track. I do not think that have been about to haul logs across the track. 
he author Intended to be understood that there it might as well be held the duty of the com· 
::.~ h conflict of opinion on the question pany to give these danger signals at every farm 
a et er a person who was Dot on the highway crossine-, or other point3 on its road where 
t t all. at the time of the injury could invoke people ire permitted to cross the tl"ack or travel 
~e aid of the statute. but that the disagree- along it as a footway. Persons so using the 

ent had been whether these statutes applied railroad track have no right to claim that the 
H~R~ . 
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wlIl lHJ 'l"eDersed. 
ordered. 

witb costs. and a new trial 

Grant. J., concurred with Long, J. 

company shall give danger signals at such 
points. It would be requiring of railroad 
companjes a duty which would be impossible 
of ob"ervance at all times. Highway crossings 
are -rery easy to be discovered by those in Montgomery, J., delivered the following 
churge of the engine. Signboards are erected. opinion: 
find the engineer and :fireman get familiar with The plaintiff adduced testimony tending to 
their location. At other places along the route show that he was working hautin/! and skid
of the road. such as farm crossings, and places ding pine logs along the defendant's track, at 
where mell may be at times temporarily en- 8 point where a crossing had been made over 
gagl'd, or where a footway is used by permis- the defendant's track for the purpose of haul
sian, there may be no distinguishing marks. ing logs across; that defendant's agents and 
New men may be upon the engines. The servants knew of this track, and that it had 
work may have just commenced, and the place been in use for some three or foUl" weeks by 
Dot known to those in cbarge of the enpne or plaintiff and others, and that the defendant's 
train. If th-ese signals were to be required of trains had daiJy passed over this portion of tbe 
this log train, they would be required of the road. The testimony also showed that there 
freight and passenger trains, and the company was a public hi~hway crossing about three 
wo~1d have to respond in damages if they quarters of a mile f-rom where the plaintiff 
were not observed. I can discover nothing in was injured, known as .. Beck's crossing.n 
the case which shows any neglect of duty on The plaintiff, being upon this temporary cross
the part of the railway company or its serv- ing with a boat-load of logs, drawn by a span 
ants. In fact, the plaintiff testif!es that he of horses, having gone upon the track, as he 
relied upon the signals at Beck's crossing. He claims, after stopping to look and listen, and 
does not claim tbat the company had bfen not being able to see any tra.in coming, was 
accustomed to giye any signals at the Chap- struck by the locomotive of a log train on the 
man crossings, or that he in any manner relied defendant's road and' received injuries, for 
upon its giving such signals. It is apparent which be recovered damages. The evidence 
that tbe engineer and fireman on the eDJrine also showed that the day was stormy, snow 
did all in their power to prevent the accident ftying in the air, and that it was difficult to see 
as soon as the plaintiff was discovered on the I any great distance. Two grounds of negli· 
track. In Sutton v . .J.Ve'lO Y01'k Cent. & H. R gence were alleged against the defendant, and, 
R. Co., 66 N. Y. 246, the plaintiff's intestate under the instructions of the Circuit jud~, the 
was on the track of defendant company. not· jury were permitted totind against the defend
on a public highway. He wasnota trespasser ant upon either ground. The first ground of 
there, but there by license of defendant. It negligence averred was' the omission to ring 
Was !'Il:d that, in order to recover. some breach the bell and blow the whistle at the private 
of duty on the part of the defendant must be crOSSing. The learned circuit judge instructed 
shown. The claim of negligence was in let- the jury: "If this crossing, testified to by 
ting- some loose cal'S back upon the plaintiff's Chapman as having been made by him for the 
intestate without warning of danger. It was purpose of use in the hauling of those Jogs, if 
held that no negligence was shown. I think it was made with the knowledge and consent 
also that the plaintiff, by his own Showing. or acquiescence of the defendant railroad COID
was guilty of tbe grossest carelessness. He pany, and they I..---new •.• that it was to be 
admiLs be stopped one or two hOIses'lengtbs used, and was being used, as I). cros;';ing. the 
from the track. _ He went in front of his law would impose upon them th~ duty of 
horses, and says be looked and listened, but giving such warning by giving signal. either 
that the snow was blowing so that be could by ringing' the bell or blowing the whistle, as 
not see more than three or four rods up the would fairly warn people in the use of it of 
track. He went back and started his team, approaching trains; and if they failed to do so 
which took from' one to two minutes. He it would be negligence on their part." The 
stepped upon one of the logs, and drove upon second ground of negligence relied upon was 
the track. Be did not stop when the horses the failure of the defendant's agents to blow 
reached the track, thougb a few minutes before the Whistle for Beck's crossing, as required by 
he was looking for a train. The situation statute. It was clearly error for' the cirCUIt 
there, considering the blowing of the snow, jud.ge to instruct the jury, as he did, that the 
was such as required the greatest care on his failure to give a signal of the approaching 
part. ~ot only his own safety, but the safety train at the private crossing WfiS ne~1igence as 
of the persons who might be upon the passing matter of law. Galena &: O. U. R. Co. v_ Dill, 
train, required this. He should have stopped 22 DI. 264; Rorer, R. R. § 1012. It was 
wben his horses reached the track, and, before claimed by the plaintiff that the use of this 
driving them on to the track, should bave private crossing was such an implied, invita
gone :forward upon the tracK'and looked and tion on the part of the railroad company, or at 
listened; and, if he could see only a rod or the least amqunted to a license to use it for a. 
two up the track on account of the blinding crossing. But, if so, it was a. limited license, 
snow, be might well have hesitated about the limitations being understood as well by tbe 
driving across witb such a load as he had upon plaintiff as defendant's servants. The plain
his boat. The defendant's requests set out tiff's testimony tended to show that the defend
here should have been civen. Some errors are ant's train passed this point every day at about 
alleged in the admission of testimony which the hour of this accident. and that Ulere was 
we do not deem it important to discuss. no custom of gIving anyaignal at such private 

For the errors pointed out the judgment below crossing. How', then. could the plaintUf be 
16 L.R A.. 
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permitted to maintain that he was there under nre while driving parallel to the track near 
an invitation to cross. with the assurance that the crossing. from the fright of his horses. 
warning would be given? On the contrary, if In People v. New York Cent • .£, H. R. R. 00., 
there had been no custom to give such warn· 25 Barb. 199, it was held that the hazards to 
iog. the plaintiff must have been fully assured be provided against by the enactment of such 
that DO such duty had been undertaken by the a statute are twofold: first, the danger of col· 
company, and, this being so, it should be held lisioo at crossing; aecond, that of damage by 
that the company had never invited or licensed frightening of teams traveling upon a public 
the plaintiff to make use of this crossing in any highway near the crossing. And in the late 
-such sense as to have assumed the burden or case of Cahill v. Cincinnati. N. O. & T. P. R. 
duty of running its trains past this point in Co •• (Ky.) 13 Ky. L. Rep. 714, it is distinctly 
any other than the usual way. A discovered held that persons lawfully using a private 
and known omission of an alleged duty cannot crosaing are entitled to have the benefit of sig· 
constitute a proximate cause of an injury which naJs which they know it is the -duty or custom 
results to one who proceeds, with knowledge of the railroad to give at apubliccrossmg. In 
that such alleged duty will ,not be observed, to Nurton v. Eastern R. 00. 113 Mass.. 366, it was 
perform. an act which is only safe on the said: "When the Legislature has by statute 
assumption that such duty would be attended directed that at particular points of their road 
to. As is very tersely stated by Mr. Bishop, in they shall take especial precautions to notify 
his work on Non· Contract Law: "If one dis-- those using the highways of the a.pproach of a 
covers another to have been negligent, he mnst train, we cannot say that such precautions 
take directions accordingly/' Bishop. Non· were intended solely for the benefit of certain 
Cont, Law, § 446; Cooper v. Central R. (}).44 travelers, even if they constit.uted the most 
Iowa, 134. numerous class, or that most likely to be eD-

The question remains as to whether the dangered, if there were othen also rightfully 
failure of the defendant to give the statu· using such highways who would be liable to 
tory warning at Beck's crossing was such be injured by the neglect of them." And in 
a neglect of duty as would, in the absence Wakefieldv. Chnnecticut &:- P. B. R. Co. 37Vt. 
of contributory negligence on his part, en- 330. it was said: "While such accidents are, 
title the plaintiff to recover. Section 3375. in the main~ likely to happen to persons ap--
3 How. Stat., provides as follows: U A bell proaching and about passing such crossing, 
of at lellst thirty pounds weight. and a yet they are not confined to such persons; and 
-steam whistle, shall be placed upon each we think it would be an unwarrantable re· 
locomotive engine, and such whistle shaH striction of this provision of the statute to hold 
be twice sharply sounded at least forty that the duty thereby imposed has reference 
rods before the crossing is reached~ and only to persons approaching or in the act of 
.after the sounding of the whistle the passing the crossing. In onr judgment. that 
bell shall be rung continuously until the duty exists in reference to all persons who, be· 
-crossing is passed, under a penalty of $100 for ing lawfully at or in the vicinity of the cross· 
-every neglect; •.• and the company shall iog. may be subjected to accident and injury 
be liable for all damal!es which shall be sus. by the passing of engines at that place. The 
tained by any person by reason of such neg- gISt of each of these decisions quoted from 
leet." It is contended on behalf of the defend· Massachusetts and Vermont is that one la.w
.1lnt that the omission of this duty cannot sup- fully in a position in which the failure to ob
port an action on behalf of one who was not serve the statutory duty might work him an 
~njured at the crossin~; and there are not want- injury has the right t.o complain of -such fail· 
mg cases which sUitalll this contention. under UTe on the part of the company. An attempt 
·statutes somewhat similar to the oue under has been made to distinguish those of tbecases 
consideration. We do not. however, think cited which hold that one upon a public high. 
that this is the proper construction to be placed way, though not intending to cross, may rely 
~pon this 8t&tute. The statute imposes a pos-- upon the performance of the statutory duty by 
~tive duty upon the railroad company to sound the company. and the case at bar; but in my 
1ts whistle and to ring its bell at a certain point. judgment the cases are not to be distinguished 
It is a well·known fact that not only those in principle. The only possible ground upon 
about to cross the railroad track, but those in which the company is helli liable for this omis
the immediate vicinity, lawfullY there, are fre- sion of duty to one traveling in a public high
quently induced to rely upon the performance way parallel to the railroad is that he is law· 
of, this statutory dnty. If they do so. and fully there, and. having knowledge that the 
Without fault of their own suffer an injury. we railroad company is required by law to give 
see no reason why the statute should not be these statutory signals, he is justified in relying 
-so construed as to protect them.. We think upon the performance of that duty, and _ thai 
the true construction to be that, while a fail- the omission to perform the duty is the pro.xi· 
ure,to give a signal required by law will not mate cause of the injury resulting to him. So, 
aVail a trespasser in an attempt to charge the in the case at bar. the plaintiff occupied such a 
road,. ODe lawfully in & position where such relation to this defendant company. He was" 
,negligent omission may constitute the direct lawfully upon this cr0S8ing. He knew that 
-an~ pronmate cause of the injury to him is the engineer was required by law to sound his 
entitled. t~ aver such negligent act as the basis whistle. and he relied upon the performance 
c:l the aCtion_ In P.anlOm v. Chieago, St. P. M. of that duty. The proximate cause of the in. 
• D. R. G?, 62 Wis, 178, 51 Am. Rep. 718, jury might very properly have been fouod by 
l~ Was held that the fallure to give the crossing- the jury to have been this neglect of duty. 
SIgnal is a negli9'ent act, of which one may Every element that is present in an action by 
~ompla.in who is Injured by reason of such fail· one upon the public highway. not intendiDg to 
U~LL 9 
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cross, is present under the plaintiffs theory in 
the present case;- and the important question 
pre~f'Dted is whether we will follow the line of 
decisions which limits the liability of the com
pany for injuries resulting thr.ough its failure 
to give signals to those about toeross or actual
ly crossing the track at the public highway 

crossing. We think the better rule is that laid 
down by the Wisconsin and Kentucky courts .. 
in the cases of Ransom v. Chicago, Be. P. M. 
&; 0, R. Co. and Cahill v. Cincinnati, N. O. 
& T. P. R. Co. above cited. 

Morse. Ch. J.. and McGra.th, J., con
curred with Montgomery, J. 

NORTH CAROLINA SUPREME COURT. 

STATE of North Carolina, Appl. .. 
W. T. CUTSHALL. 

{.. _____ .N. 0.. ______ .> 
1. Contracting a. biga.mous marriage 
in ODe state cannot be made a. crime in 
in another state which can be punished in the 
latter in the absence of any illegal cohabitation 
tion there although the persons come within the 
state. 

2. Cohabitation within the state under 
a bigamous ma.rria.ge contracted in 
another state is not punishable under 
Code. II \188, which attempts to roue it a crime to 
contract a bf&"amous marriage in another state. 

(May 3, 1892.) 

APPEAL by the state from a judgment of 
the Criminal Court for :Mecklenburg Coun

ty quashing an indictment charging defendant 
with a violation of Code. § 988, defining and 
Jlunishing bigamy. Affirmed. . 

The facts are stated in the opinion. 
MT. Theodore F. Davidson. Atty-Gen., 

for the State. 
No appearance for appellee. 

Avery. J .• delivered the opinion of the 
court: 

The Statute (Code, § 988) provides that 
~ if any person. being married, shall marry 
any other person -during the life of the for· 
mer husband or wife, whether the second 
marriage shall have taken place in tbe 
state of North Carolina or elsewhere, every 
such offender, and every other person coun
seling. aiding, or abetting such offender, 
shall be guilty of a felony, and imprisoned 
in the penitentiary or county jail for any 
term not less tban four months, nor mOre 
than ten years, and any such offense may be 
dealt with, tried. determined, and punished 
in the county where the offender shall be 
apprellended or be in custody as if the offense 
had been actually committed in that county." 
The general rule is that the laws of a country 

NOTE.-Tbe doctrine;of the above case so fully 
accords with tbe current of authorities as to the 
lack. of jurisdiction of a state court to try a person 
for a crime committed in another state or country 
tbat the most noticeable thing in the case is ~e as
sertion by the dissenting judge ot the broad claim 
of power in a state to make the mere preeence tn 
the state of a person who has committed a crime 
in another state sufIic1ent to constitute an o:lfense 
agaillSt the state if 80 declared by statute. But 
'Without regard to other questions in this connec
tion it may be asked whether so tar as this nught 
be attempted in rESpect to citizens. of _the United 
16L.R.A. 

~do not take effect beyond its territorial 
limits, because it has neither the interest 
nor the power to enforce its will," and no 
man suffers criminally for acts done outside 
of its confines. 1 Bishop. Crim. Law, 7th 
ed. ~~ 109, 110; Propw v. Tyler, 7 ~Iich. 161, 
8 Mich. 335, 74 Am. Dec. 703; State v. 
BaNlett. 83 N. C. 616; State v. Brown. 2 N. 
c. 100. 1 Am. Dec. 548. In the case of 
State v. Ross, 76 N. C. 242, 22 Am. Rep. 
678, the court said: "Our laws have no 
extrateIrit-Orial operation, and do not attempt 
to prohibit the marriage in South Carolina 
of blacks and whites domiciled in that 
state;" thus recognizing the principle, gen. 
erally accepted in America, that a state win 
tike cognizance, as 8. rule, only of offenses 
committed within its boundaries. Among 
the exceptions to this general rule are the 
cases where one, being at the time in another 
state or country. does a criminal act, which 
takes effect in our own state; as where one 
who is abroad obtains goods by false pre
tenses, or circulates libels in our own state, 
and contrary to our laws, or from a stand
point beyond the I ine of our state fires a gun 
or sets in motion any force that inflicts an 
injury within the state for which a criminal 
indictment will lie. 1 Bishop. Crim. Law, 
§: 110; Ham v. State, 4 Tex. App .. 659; 
CamMoso v. Maffett, 2 Wash. C. C. 98. 

Persons guilty of such acts are liable to 
indictment and punishment when they ven
ture voluntarily within the territorial bound!J 
of the offended sovereigno/. or when, under 
the provisions of extradItion laws or the 
terms of treaties, they are allowed to be 
brought into its limits to answer such 
charges. As a rule, the validity of marriag:e!J 
contracted in any foreign country must ~be 
determined by the courts of another nation 
with reference ~ to the law of the country 
wherein they exchange the mutual consent 
to be husband and wife, which consent alone 
is by the law of nature perfect marriage. If 
1 Bishop, )Iar. & Div. §§ 855. 856; State v. 
Ross. supra. Such marriages may be declared 

States, it would not be a violation of their rlgM 
under the federal Constitution to pass through a 
state. Crandall v. Nevada., '13 U. S.6 Wall. 35, 18-
L. ad. '1&5. 

For one phase of the kindred question of larCeny 
by bringing stolen goods iII.to a State. see State v~ 
Tief CMont,.) 15 L. R. A. 'i22. 

For another kindred qUElI!tion. of the right to trT 
a man for a homicide where death resu1ted within 
thE, state although the tatalstroke was given in an
other state.see Ez; part.G McNeely (W. Va.J 15 1.. &. 
A. 22Il. 
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unlawful, not simply because they aTe con-I easy reach of all evidence material for the 
trary to the law of the state in which the vindication of the accused. where the charge 
question arises. but for the reason that they might prove unfounded upon a fair investi. 
fall under the cOndemD'ltion of all civilized gatian. During the same year these prin
nations, like marriages between persons very ciples were embodied in the Declaration of 
nearly related or those tbat aTe polygamous. Rights by the colonial Congress, in what now 
1 Bishop, ~lar. & Div. ~§ 857-862. So a constitutes sections 13 and 1"7 of article 1 of 
foreigner, not accredited to another govern- the Constitution, which are as- follows: 
fIlent as a representative of his own nation, "Sec. 13. No person shall be convicted of 
is subject to the law of the country in which any crime but by the unanimous verdict of 
he may travel or establish a temporary dom- a jury of good and lawful men." .. Sec. 17. 
icil, and may be tried in its tribunals for No person ought to be taken, imprisoned, or 
any violation of its criminal laws while disseised of his freehold, liberties or privi .. 
within its territorial limits. Wheaton (in leges, or outlawed or exiled, or in any man
his treatise on International Law ~ 120, note ner deprived of his life, liberty, or property. 
77) says~ "In Great Britain; France, and but by the law of the land." Not only has 
the United States, the genera.l prinCiple is section 13 been construed to guarantee to 
to regard crimes as of territorial jurisdic- every person (whether a citizen of this state 
tion. . . . The question whether a state or of another Commonwealth) a trial by 
shall punish a foreigner for a crime pre- jury in all cases, which were so triable at 
viously committed abroad against that state common law, (such as an indictment for a 
or its subjects also depends upon its system felony,) but a trial by his peers of the vici .. 
respecting punishing generally. for crimes nage, unless, after indictment, it should ap .. 
commhted abroad; Great Britain and the pear to the judge necessary to remove the case 
United States respecting strictly the prin- to some neighboring county. in order to secure 
ciple of the territoriality of crime." While, 8 fair trial. Judge Cooley says, (Const. Lim. 
in our external relations with ot.her nations, *319,320):" Any of the incidents of a com
our federal head, the United States, is the mon-Iaw trial by a jury are essential elements 
only sovereign, for the purpose of internal of right. The jury must be indifferent be
government such portion of the sovereign t·ween the prisoner and the Commonwealth. 
power as has not been surrendered to the and to secure impartiality challenges are al· 
general government is retained by the states. lowed, both for cause, and also peremptory, 
11 A.m. & Eng. Encyclop. Law, p. 440, and without assigning cause. The jury must also 
1UJtes. be summoned from the vicinage where the 

In the exercise of their reserved powers, crime is supposed to have been committed; 
espeCially in the execution of the criminal and the accused will thus have the benefit on 
law, questions arise which are settled and his trial of his own good character and stand .. 
detennined either according to the principles ing with his neighbors, if these he has pre· 
of international law or bl analogy to them. served. and also of such knowledge as the ~u .. 
It is contended that nothlDg but comity be· ry may possess of the witness who may gIve 
tween nations, in the absence of express evidence against him. He will also be able 
pr . .)visions of treaties, prevents one nation- with more certainty to secure the attendance 
ahty from making laws to punish persons of his own witnesses." Kirkv. State, 1 Coldw. 
who commit criminal offenses in anot~er 344; ..tiT11UJtrong v. State, ld. 338; State v. 
C?untry, and afterwards come within its ter· lJenton, 6 Coldw. 539. This strong lang. 
ntory and that, admitting this principle to uage is used in commenting upon tlie clause, 
be correct, there can be no treaty stipulation, which. in substantially the same terms. 
"!Id there is in fact no constitutional inhibi- guaranties th~ right of trial by jury in all 
bon, that restricts the Legislature of one of serious criminal prosecutions lD every ODe 
oUr internal sovereignties from enacting of the states. < 

laws to punish a person who comes into its 1rlr. Charles A. Dana, published some 
do.main, so as to be apprehended there. for 8 years since an article in his paper, the New 
~lIme committed in a sister state. Article York Sun, which it was claimed was Ii .. 
~9 of the confirmatory charter granted by belous in its strictures upon the conduct of 

bc
HeDry Ill. provided that "no freeman should a public official at 'Vashington city: and 
h taken or imprisonej, or disseised of free- Judge Blatchford, upon his being amsted in 
old or liberties or free customs, or be out- New York by virtue of 8 warrant of a. 

lawed.or exiled, or any otherwise destroyed, United State commissioner and brought to 
borWIll we pass upon him or condemn him, Washington, heard the facts, after granting 
t~t by lawful judgment of his peers or by a writ of habeas corpus, and discharged the 

e l~w of the land. Q In the formal Dec- prisoner. Re IJana, 7 Ben. 1. Comment
~r!1tl?n of Independence the king of Great ing upon this case. ~ludg8 Cooley said: ... It 

rx.ta1D, after being charged with many vio- would have been a Singular result of a re· 
lah.ons of fundamental principles and in- volution, where one of the grievances com
VaslOn of common rights, was arraigned plained of was the assertion of a. right to 
before the world" for depriving us in many send parties abroad for trial~ if it should 
cases of trial by jury; for transporting us have been found that an editor might bo 
bfeond the seas to be tried for pretended seized anywhere in the Union..:and tranS
o euses." This language evinces the pur- ported by a federal officer to every territory 
po~ of.our representatives to risk their lives in which its paper might find its way, to 
nn t~el:r fortunes. in part~ at least, to secure. be tried in each in succession for offenses 
bot SIJ?ply the ancient right of trial by ju;rr. which consisted in a single act not actually 

ut trial by a jury of the vicinage, withIn done in any of them." If every state of the 
16 L. R. A. 
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