5/21/69
First Supplement to Memorandum 69-68
Subject: Study 65 - Inverse Condemnation (Losses Caused by Highwey and
Street Improvements)

Attached to this supplement is background reading material that is
pertinent to the problem of compensation for losses caused by highway and
street improvements and alsco pertinent to the sub)ect of compensation in
eminent domain proceedings. The meterial hse been selected with some care
end all of it is considered to be valuable background for discussion of
Memorandum 69-68 and for future discussions of inverse condemnation and
eminent dcmain. The material is a portion of some material that wes
distributed for background reading during 1967. We do not plan to discuss
the material as such at the meeting, but the information contained in the

material will be of substantial assistance to you in making decisions in

- the inverse condemnation snd eminent domain studies,

The materiazl attached consists of the following:

(1} Green,pages - Extract from Report of Eminent Domsin Revision
Commission of New Jersey (recommendstions were not enacted in New Jersey
as far as we know).

(2) Buff pages - Bxtract from Spater, Noise and the Law

(3} Pink peges - Extract--Note from Virginis Law Review

(4) Gold pages - Vetoed Connecticut bill and veto message

(5) White pages - Extract--Report of British Columbia Royal Commission
on Expropriation

(6} Blue pages -~ Extract from panel discussion on "Expropriation

Procedure and Ccmpensation,"

ol



(7) Pink pages - Selected portions of law review article on "The
Determination of Benefits in Land Acquieition.”

(8) Blue pages - Remninder Parcels

(9) Gold pages - Land Acquisition 1963 Reports (ocme report on
Community effects of remainder parcel veluation).

(10) White pages - An Evalustion of Partial Taking of Property for
Right-of-Way

o {11} Kanner's ccmment on "Just How Just is Just Compensation®
(previoualy distributed).

There ig a greet deal more background material ve could provide.
However, we have attempted to .select portiocns of material that present e
point ©f view or yrovide background information that will be of value. A

- careful reading of the materials will give you general information on.
matters that we will develop in more detail as we get into particular
‘aspects of the eminent domain and inverse condemnation studies. Despite
the fact that the materials are broader than the subject matter-of
Memorendum 69-68, it 1s my hope that, at the meeting, we can restrict cur
discussion to the particular problem dealt with in Memorandum 69-68.

Respeetfully submitted,

John H. DeMoully
Executive Secretery
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EXTRACT

Raport of the Eminent Domain Revision Commission of New Jersey
{April 15, 1965)
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ARTICLE VI

Elements Which Should be Considered in Fixing
Compensation

C In the absence of any constitutional definition of **just
compensation’’ (and there is none), the determination
thereof is a judiecial fmetion which is said to be sufficiently
elastic to adjust itself to the social needs of the times as
they may change from generation fo generation. City of
Trenton v. Lenzner (17).

The mere fact that principles of law respecting snch com-
pensation have been recognized over a long space of time,
is no reason for continued adherence thereto, if the ressons
for their adopiion 1o louger exist. This thought has been
well expressed in the opinion of our Supreme Court, in
State v. Pennsylvania Railvoad Co. (18), as follows:

‘iThe prmeaple espoused by these cases has stood for
over 100 years. Mere antiquity, however, will not save
it from the onslanghts being made if it is otherwise
barren of Teasgp or logie, equity or justice. Time alone
will not suffice io cavse its re-embracement. On the
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other hand, a firmly fixed and well scttled rule shonld
not be changed unless it is proved ervoneons or, under
present-day econdilions, no longer sustaing the basic
principle of law and justice which originally evoked
it-l’

The eases of Stafe v, Gorga (21}, City of Trenton v, Lene-
ner (17), State v, Gullant (22), and Stafe v. Burnett (B6),
are indieative of the awareness of our courts that the basis
of just compensation is subjeet to ehange and modification
whenever the facls and eireami={anees warrant. Such modi-
fications are not rapid however and are achieved enly after
long and expensive litigation. These results could and
should be effeeted more prompily through legislative enaet-
ment.

C " In the case of U. 8. v. Miller {23), it is stated:

““The Fifth Amendment of the Constituiion provides
that private property shall nof be taken for pablic nse
without just compensation. Such compensation meana
the fuil and perfect equivalent in money for the prop-
erty taken. The owner is to be put in as good position
pecuniarily as he would have oecupied if his property
had not been taken.”’

This is o restatement of the rule enunicated in Monongs-
hela Navigalion Co.v. 1. 8. (24),

This prineciple is again stated in State v, Burnett (6) at
288, where our eonrt points out that although such phrase-
ology is “‘a teyma which speaks more of total indemnity?”,

fe% % ¢ the constilntional requirement is satisfied by «
sum of money which fairly represents the transferable
value of the property in the market place. Olson v.
Usited Stales, 202U, 8. 246, 255 * * * Kimball Lowndry
Co. v. United Sfates, 338U, 8.1 * * *. We deal, then,
in most valuation problems, in an evidential construe-
tion of a hypothetieal sale between a willing and un-
eocreed seller and a like-minded buyer.?” '
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As was pointed ot in City of Trenton v. Lenzner {17} at
476

“IWhile it has been polnted out that these concepts are
somewhat fudefinlte, i may well be that thelr flexibility
15 the very thing wlaeh will best sexve Lo attain the goal
in eminent domain proceedings of *justice and hidem-
niiy is each particular ease.’ *’

Notwithstanding the foregoing equitable, fair and ideal-
ist priveipies, the eold hard facts are that the practical
application thereof in many cases does not afford the full
and perfect equivalent for the property taken and the
owner is nof placed in as good position pecuniarily as he
would have oeceupied if his property had not been taken,

The items of non-eompensable Josses with respect to which
most frequent complaints are made are diseussed below:

Moving Expenses

The taking of properiy requires the vacation thereof by
its occupants, both owners aud tenants. This involves the
cost of remaoval of farniture, fixtures, machinery and equip-
ment, and {he re-installation thereof in a new location. In-
cidental thereto is the demage done to such equipment as a
residt of dismantling and reconstraction.

Tntil recently, these iems were lield to be non-compens-
able Hems, However, Federal Add Highway Aet (Title 23,
Sec. 133, U. 8. C.) has now anthorized relocation assistance
when such payments were anthorized and made by state
ageneies wnder state staivnles, The maximum allowed is
$200 for expenses of an individual and his farnily and $3,000
for a business. By P.L. 1962, Chap. 221, the State Highway
Commissioner was aunthorized to pay soch sums. Other
ageneies are not anthorized to make any payments what-
spever for such costs, and hence do not do so. Newark v.
Cook (8) and City of Trenton v. Lenener (17).
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"The lederal Housing and Redevelopment Agencies are
also authborized tu make such payments in connection with
their projeets. {Title 42, U, 8. C. A. 1450, et seq. as
amended, and regulations 1ssued thereunder). These stat-
utes aud regulutions permit payment of money expenses of
$200 to a family and ap to $25,000 for businesses moving
within an area of 100 miles,

"There appears to be no logical reason why owners whose
lands are taken by agencies subsidized by federal funds
should receive compensation for relocation expenses while
owners whose lands ave taken by other agencies, financed
by sale of securities 1o the publie, are not similaily paid.
In both instances, the owner suffers the sume loss, and the
Commission feels {hat uniform ecompensation should be
paid therefor.

Our eases lave held that such relocation items are not
compensable as sueh. Newark v. Cook, supra (8), City of
Trenton v. Lenzuer (17) supra, Staic v. Gullant (22) supra.
In State v. Gallant (22) deeided July 7, 1964, the looms used
in the owner’s fabric weaving business could be moved only
at great physieal risk and at an expense of about 80% of
its cost. Rlecognizing {hat such losses were not compensable
as independent items, the court adopted a ronle which may
grant the owner relief in anciher manner. It permitied
proof of the value of the real property, both with and with-
out the cquipment, and direeted that the eompensation paid
should reflest any enhanced value of the property cansed by
the fact that the equipmeni was located and ready for use
therein.

Thig, however, does not meet the problem of the mer-
chant whose land i3 not affeeted by the 1mstallation therein
of his stove fixtures, but who nevertheless suffers a genuine
loss eaused by the necessity of removal. Nor does it satisfy
the merchant or manufaneturer who 13 a tenant in the prop-
erty.

The Commission therefore, recommends that there be
ineluded in the amount of just compensation, the actual
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cost of moving and the re-installing waehinery equipment,
farniiure wnd fixtores within a radius ol 25 miles, with a
limil of 3250 per fmily in enses of resideniial moving
and $15000 1y ensexs of displaced businesses or non-profit
organizalions {charelies and tue Hke), The aliention of the
Jegislature and public is ealicd (o the faet {that in some
Instanees, these Lmitalions eould be wnfair. A manufae-
turer receiving 15000 o compeusate him for a $75000
moving eost would be paid only 20% of it eost, hul an-
other eoncern ineurring a cost of $15000 wounld be paid
in full. The Jegislulure might consider some other stand-
ard of compensation.

These payments (in addition to compensation for prop-
erty taken} should be made to the ocenpants of the prop-
erty who ineur the expeaditure, whose right {o ocenpaney
expire more than 3 yeurs after the taking dala. The fact
that a lease may bar a tenant from participating in an
award 1o his landlord, siioukl not bar him {rom ihis com-
pensation, payabie by the condemnor directly to him.

Business Losses

Objection to the inclusion of this item has been made by
some raembers.

The owner of a thriving business, developed after years
of toil aud efiort, loeated on properiy taken for public use,
may have his business folally destroyed, but will receive
no independent compensation for his loss of good will, in-
come, or profits, resulting from the taking; nor will lie be
compensated for the loss of and interference with his busi-
ness while the public improvements are being made. The
aunthorvifies on this subjeet are eollected in the Longner case
(17).

Various reazons are assiguned for this omission i —his
land, and not his bistuess has been taken; he ean move his
business elsewhere; his profitz and good will result from
Itis personal ncumen and skill rather than the location of
hiz property; no statnlory suthovity exists aunthorizing
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compensation; damages are speculative and subject to ex-
aggerntion; unproveanent costs wonld increase substantial-
ly the cost of acguisition, and other rcasons, Siafe v. Gal-
lant (22) supra.

What is generally overlocked, however, is that if the
owner of the business dies, the state finds no diffienlty in
valuing and taxing his business good will, and many of
the reasons for not ecomipensating him for his loss in emi-
nent dewain proccedings, vanish into thin air.

This injustice in eminent domain cases, and the necessity
for remedy thercof, has found expression in our eourts and
_ the legislatures of sister states. City of Trenton v. Lenzner
{17) at 477, our Supreme Court has recognized:

sew > ® the foregoing principles [lack of compensability
for business losses] wmay operate harshly in denying
to landowners reasonable compensation for their ae-
taal loss vesnlling from the taking of their property;
and although varying justifying theories may be found
in the jwlieial opinions, they seem far from com-
pelling. * * * More significant is the increasing tend-
ency displayed in recent cases of giving fair and
weighty eonsidoration {o the consequential loss of busi-
ness as an element of the compensation rightly due to
the owner,’’

Some measure of relief, though slight indeed, has been
afforded by permifting proof of business profits to estab-
Jish that the property being taken is being put to its highest
and best use, (Housing Auwthority of City of Bridgeport v,
Lustig (25); to support the market value of land ocenpied
by a gasoline station (State v. Hudson Uircle Service Cen-
ter, Ine, (26); and State v. Williams (27); and to sup-
port value of land used for parking purpeses, Cify of Tren
ton v. Lenzner, stipra (7).

On this subject, see enlightening editorial in the 87 N. J.
L.J. 68 (Jaunary 30, 1964), and an article in 67 Yale Law
Journal, p. 61 {1957).
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Some members of the, Commission feel that the inter-
ference with snd destroction of 2 business as a rvesult of a

condemnation faking is a loss which entfitles the owner to

compenzation and that the chactment of a statuie to that
effect is necessary snd proper. Others regard the matter
debatable,

If this loss is to be compensable, the compensation should
be hmited to a loss of profits for one year (based upon
mathematical average of profits for the three vears pre-
ceding)}. Federal tax veturns shall be evidential in sup-
port and defense of the claim, and failure to ¢xhibit the
returyy shall bar the claim. In Penusylvania (under a
broader copstitutional requivement of just compensation)
the eompensation is arbitrarily measured hy the equivalent
of the rental value of the business premises for a period
not to exeeed 24 months {Pennsylvania Statute, P.L. 1964,
Act 6, par. G09.)

However, the views of the respective Commissioners are
highly divergent on this phase of the Report and there-
fore 1o specific recornmendsation is made.

Conseguential Damages .

Consequential damages is the {erm applied to damages
sustained by an owner of property as a resuit of a taking,
notwithstanding that no part of his land is actnally taken.
Such damages are for the most part not compensable in
New Jersey, or elsewhere. A glaring example is, H. P.
Sommer v. State Highway Comm, (28), in whick light and
air was shut off from a factory by & high embankment, no
part of which was located on the owner’s property. No
compensafion was awarded. Another example is the shut-
ting off or interference with an existing access. Mueller v,
Stalte Highway Authority (29), recognizes that compensa-
tion for such interference should be made, Change of grades
of existing roads, injury to surface support and the like,
are other examples of consequential damages.
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If these Hems are fo be eompensable, there it is our
opinion thai an owner shoudd be paid compensation for
dubiiges resufting to lus property within a limited area
(360 Ffeel} of an hoprovement, vesulting from change of
grade, permunent interference with accens, injury to sur-
faece support, or vacation of streeis whether or nol any
property of the owner is actually taken. The views of the
Commissioners being divergent, no specific recommenda-
lion is nude on the general subjeet.

Benefits Resulting from Taking

In cases of partial tukings, the remaining land frequent-
by beuefils from the improvement. Our present Eminent
Domuin Aet eontaing no provision for refieeting this bene-
1it in the calulation of compensation, execpt in the limited
sitnation where an assessment is to be levied, in which case,
it may be sel off against any award rendered (R.S. 20:1-
33). Our cases have mmiformly held that generel benefifs
may not be considered to reduee damages which an indi-
vidunal owner will sustain from the taking of a portion of
his properly. Ridpewood v. Sreel Investment Corp. {30)
and cases eollected therein. The law is reviewed in an arti-
cle by Waller Goldberg, Bsq., 82 N, J. L. J. 273 (May 28,
1988).

it is our recommendation that in cases of partial taking,
speeisl henefits (the tmmedicie peenlinr benefils aceruing
to {he remaining property as a result of the improvement),
shall be considered in determining the value of or damage
to the remuatning land. Such special benefits shall not how-
ever affect the eompensation for the land aetually taken.
tfeneral hancfits aceruing to the geweral area shall not be
eonsidered. '

Immminence of Taking

The extent to which the value of property may be af-
feeted both faverably and odversely, by public announee-
menis of 2 propesed taking theveof has heen diseussed
under Article V and is therefore, not repeated in detail. Ti
is mentioned here beeause 1t is an element which should be
considered in fixing compensation.



BACERFT

S g . - P - ~or
ater, Noise and the Law, 53 Mich i. Hev. 1373, 1L Oh=1h10 {1565)

140¢ Mickigan Law Review o Vel 87

D. Two Recent State Court Decisions

And this brings uws to the recent decisions of two state courts
involving aviation noises: Thornburg v. Port of Portland,™® an
Oregon case decided in 1962, and Martin v. Port of Seattle)® a
Washington cuse decided in 1964, In Oregon the constitution fol-
lows the federal pattern; in Washington the constitution is in
the broadened form, containing the words “taken or damaged.”
Despite the difference in constitutions, both of these states had
previously decided that damage from noise alone, in the absence
of negligence, did not consiitute a compensable injury® These
earlier decisions had invoived railways. However, when the courts
of Oregon and Washingion faced the issue of airway noise, the
earlier holdings were simply ignored. A four-to-three majority in
Oregon and a unanimous court in Washington held that the air-
way noise was a compensable injury. In each of the cases, per-
sons who alleged thar their property had been damaged by the noise
of aircraft not shown to have been negligently operated and which
did not pass over theli property were held 10 have yalid constitu-
tional claims. : :

In Tharnburg, the court decided that & “continuing and substan-
tial interference with the use snd enjoyment of propeity” is a taking,
and that the issue of whether it is substantial enough to permit re-
covery will be {or the jury 1o determine ™ Since the accepted definie

v. Frontier Telephone Co,* i85 M.V, 486, 401, 79 N.E, 716, 718 (1906): “The law regards
the empty space as if it were 2 so0ld, inseparzble from the soii, and proiecn iy frem
hoatile socupadion acordingly.”

119, 283 Ove. 178, 376 P24 100 (1962).

120. 64 Wash. 2d 324, 581 P.2d 540 {1964), cert. denied, 878 U 5. 989 {1965).

121, See MeQuaid v. Porthand &k V. Ry. 18 Ore. 287, 260, 22 Pac, 899, 004 {I889):
“{The adjoining Jot owker . . . will, doubtless, be obliged to aubmit 1o the ordinzry
inconvenience and consequences which the construction of a Tailroad erack, aod the
wmoving of 2 locomotive and cars thereon, sccasion,—be compelled to endure the mmoke,
nalse and screcching which naturally result from the use of that character of vyehicles;
bul they cannat be deprived of the right of ingrens and egress to and from their
premises, without compensation.” For Washington cases, see note 110 sugra.

132. Thomburg v. Port of Portland, 253 Ore. 178, 194-95, 376 P2d 100 {1962). On
retrial, the jury found there had been no taking., Docket No, 245-004, Cir, CL
Multnomsahk Gounty, Feb. 13, 1964, An appeal has been entesed,
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tion of nuisance is a “substaniial” interference with “the use or en-
joyment of land,”™™ Thornkurg wenld, by shis approach, convert
every nuisance into a tking, a iraly unique docivine.'** As the dis-
sent pointed out. “Not a single Oregon case will support the theory
that a mere nuisance can be considered a takmyg, as s provided in our
constitution, nor does any other jurisdiction where the language of
the constiturion is sirnifar to ours hold that 2 mere naisance can be
considered a wking, nor does the majority cire any case so hold-
ing. 35 . '

The court in the Meriin decision went even further. it decided
that the interference did not have to be substantial,’®® and thus held
that constitutional protection is sfforded against aviation noises
that are even below the level required for 2 nuisance. Indeed, the
Washington court rejects the nuisance concept'® and requires re-
covery “when the land of an individual is diminished in value for
the public benefit. . . "% The court did not even mention its
earlier decisions dealing with railroads wherein it had flatly declared
that railroad noises which “depreciate the value of adjoining private
properiy” result in damage that “is purely consequential and is not
recoverzhle.”"1#? :

Since neither Thoraburg nor Martin reconciles its holdings with
other decisions by the same courts, it is not possible to say what these
cases mean. Did the court in Martin literally mean that ““When
‘the land of an individual is diminished in value for the public
benefit, then justice, and the constitution, require that the public
pay?” If that is the intent, damages may be recovered in Washington
for enacting building restrictions or zoning requirements, for con-
verting 2 two-way street inte a one-way streci, for narrowing side-
walks, for constructing neighborbood fire or pelice stations, or even

125, See 4 ResTaTEMENT, TonTs § 822 (1939,

12¢. For the oxigin of this fallacious seeadard, s note BT supra.

125, Thortbay v. Port of Pordand, 233 Ore. 178, 207, 376 F.2d 100, 113-14 (1962).
However, the disent suggests [p. 213 that under Oregon law the plaineifa may have a
chmagc action hgainst e municipality operating the alrport “for the creation of a
auisanee for e benefic of the peblic” cizing Wilson v. Ciiy of Portland,* 153 Ore.
&79, 58 P.2d 267 (1936), which involved acgligent dumping of garbage in & ravine.

125. Martin v. Port of Seactle, 54 Wash, 2d 324, 391 P2d 540, 56647 (1964}, covh
denizd, 319 115 080 (39465

32 Although oot mentioned in the decision, in Washington "noihing which 1:.
fdoae or maintained under express authoriy of 2 uatuie, ca be dermed 2 nnisance.”
Waas Rev, Cong § 7.48.550 [1952‘:..

128, Wiartie v. Fort of Seagtle, &4 WWash, 9d 524, 31 R.24 540, 547 {1564), cert.
denied, 570 U5, 259 (19655,

123, Conger v. Pizrce County, 116 Wash. 27, 198 Par. $77 (1021). See also Washington
casex dted in note FI0 supra,
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for erecting 2 new lamppost, as well as for the noise of highways,
railways and airways. And we may ask with reasonable curiosity if
only land is to be protected by this new rule or whether personal
property, which is also covered by the constitution, must be paid
for when it has been “diminished in value for public benefit?” When
a new bus franchise is authorized in the interest of public con-
venience and necessity, is compensation to be paid to the other
holders of bus franchises and to the competitive rail and airlines who
can show a decline in value of their licenses?

If only a small fraction of this is intended to be protected, the
principle of socializing losses has been carried by the Washington
court beyond anything previously known under American or Eng-
lish iaw.?3® But is that what is meant? It would not seem unreasonable.
to expect a court that makes such a drastic change in its constitutional
concepts to have said so plainly. That was not _done in Martin., As to
its real meaning, not a clue is given—-not a single case dealing with
any subject other than aviation is mentioned throughout the entire
opinion. Whether the court intended to make 2 separate rule for
aviation but hesitated to say so because of the equal protection clause
of the fourteenth amendment,’®* or whether it intended to change
its constitutional standavds, will presumably remain a mystery until
the decision is tested in subsequent litigation in other causes.’®

SumMatARY

In summarizing the subiect of noise caused by the government
or by government authorized utilities, I offer these conclusions:

First, Richards v. Washington Terminal still representy the fed-
eral Iaw. A nuisance resuiting from noise made by the government

i30, Compare Note, 30 J. Ak L. & Cownt. 287, 291 (1964): “[Xihe Supreme Court
+ o+ i1 mmost likely to follow the Ieand of the Washingion court . . . overruling Balten in
the process.”

131 Alithough the Suprevee vust has rejected previous contentions that the equal
protection clause was viclatsd by allegediy taconsistent judiciat opirions, the cases in
which the jswee wae radsed suggest :hzt somae logical distinction botween the opinfons
wias drawn by the ceurts or was apparent on the face of the opinions See, eg.
Marchant v. Pennsylvenia B, 15% 1.5, 380 (1BS4), holding that equal protection of
the laws under the fourtoenth amesdmens was not devied by the distinelion drawn by
the Pennsyhvinia couris belwesn & peoperty owner daraged by loss of access (1o whom
compensation was granted) =nd & property owner damaged by neix (to whom com-
pensation was denied), Compare Beck v, Washington,® 969 1S, 24), B54-55 and
dissenting opinion xp 5068 {1468, wiso imvelving a degision of the Supterge Ceurt of
Washingson.

132. The petition of the Port ol Seatilr 0 the United States Supreme Court fov a
writ of certiorzri [denisd 37% 15, 989 (1%65)] did not make the cqual protection
argument.
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or by an entity opsrating pursuant to goverpment authority does
not constitute a taking even when it causes a decline in the value
of neighboring praperty. Wheiher the poise emanates from a rail-
road, an express highway, an airway, or irom a fire engine house
makes no difference. To the extent the noise is a necessary incident
of an activity sanctioned by law and is free from nepligence, there
is no right to recover damages.

Second, the preceding paragraph represents the federal rule;
it is also the commosn-law rule and would appear wo be the correct
interpretation. of the state constitutions which follow the federal
pattern 38 The word “taken” as used in the state constitutions, and
as used in the ancestors of those constitutions, was not intended to
provide recovery of damages for noise.

Third, it has rot been possibie to examine in full the purpose
that each of the individual states may have had when they in-
corporated the term “damaged” into their constitutions. To the ex-
tent this purpose has been discussed in the decisions of those states
and in the few constitutional debates that have been referred to, there
appears to have been no intention of providing compensation for
the damage that may be cansed by noise® And surely an inter-
pretation of a statute or constitutien must be applied equally to
all persons coming before the courts. When this is not done, as for
example in Thomburg and Martin, the result must be condemned
as a grave abuse of judicial power.

Obviously it cannot be contended that a court may not correct
an erronecous interpretation once it has been shown to be erroneous.
Neither can it be contended that constitutional provisions should
be regarded as inflexible regardless of changes in economic and
social conditions.*® However, in the aviztion cases it is apparent
that no new legal problems have been created by changes in eco-
nomic and social conditions. The legal problems are exactly the
same as they have always heen: where is the line to be drawn be-
tween compensable and noncompeisable damage, and who is to
draw it? :

128, “{}]e wae the commen Jaw of Englend, and cmsrquently of by counery, wien
the constitations were adopied, thal ¥ o privite owner suffered necemary damage
frota a public itprovement, but his land war not sciually entered on or taken, it
was damnum abrgue infuris,” I NicnoLs, Exvmveny Dosam § 63811 (rev, 5d ed. 1963,

184 See Wollord, The Biinding Light—~The thes of History in Constitutional
Trterpreation, 5L 38 G B Rne, 502 (1964).

135, See larael, Gideon v. Walnright: The “4vi* of Crwerniding, Surarme Coust
Raview 211, 2i9-20 (1963}
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“Where is the line o be drawn? If propesty swners on Fik
bert street soay reccver, why not those on Arch street, and Race,
and so on north and south. east and west, as far as the whistle
of the locomotive can be heard, and jos smoke can be carried?
The injury is the game, it differs ouly in degree, And it doss not
stop here. The constitution does nat apply to railroads merely.
It affects all corporations clothed with the power of eminent
domaln, incltding cities, boroughs, conndes, and townships; it
is applicable to canals, turnpikes, and other country roads. I, by
judicial construction, we extend the constitution to all the
possibiities resuiting from the lawinl operztion of a public
work; 1o afl kinds of speculative and uncertain consequential
injures [sic], we shall find curtelves ap sea, without chart or
COMpPRsy B0 guide s’

In deciding where the line is to be drawn, consideration should
be given to 2 number of subjecis—the first that come to mind are
the fairness of one line compared with another 23 it affects the
individuals on whom the loss fGrst falls and the cost 1o the govern-
ment of sociaizing the iows, However, addiiional considerations are
the ease of applying the rule, the imporiance of avoiding multiplicity
of suits, and the ability of properiy Gwners and their lawyers to
kaow when and how the rule zppiies, The common-law concept of
physical invasion which was embodied in our constitutions is prob-
ably the easiesr 1o apply of all possible choices, assuming that com-
pensation is to be granted at all. The exiended controversy over
this relatively simple standard ustrates what wonld huppen if a
standard like thaw suggested by Martin were udopted. ,

What i clear is that the line has to be drawp somewhere, and
wherever it is drawn there will be some who will argue persuasively
that this results in injustice:

“[A} ryro thinks to puzzle you by asking where you are going o
draw the line, and an advocate of more experience will show
the arbitrariness of the line proposed by putiing cases very near
to it on one side or the other, Bur the theory of the law 15 that
such lines exist, because the theory of the law 25 to any possible
conduct is that it is either lawful or unlawful, As that difference
has no gradation about it, when applied to shades of conduct
that are very near each other, it has an arbitrary look.'" ¥

136, Pennsylvaniz R.R. v. Marchant, 119 Pa. 541, £58-59, 18 Al 690, G696 (188%),
aff'd, 153 Y18 380 (18%4). Pennsylvania had previously added the "and damaged™
language.

137. ‘Thiy i a statement by Mr. Justice Holmes, but I ean no longer temember
the source. Similer statements by him appear in Lovisville Gas & Elec. Co. v. Coleman,®
37 U8, 32, 41 (1928), and Holmes, The Theory of Torls, 44 Hanv. L. Rev. 778, 775
(19113 .
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Where the Ime i5 10 be drawn is considezzbly harder to answer
than who should draw it Fere, it would seem that the line had
already been drvwn, and thal it is only for the courts to determine
whether particular cases fali on one side or the other. But even if
that were not the case and the problem was solely one of what
the rule should be, one might think that courts would be especially
refuctant to embark on a novel course in a field involving o many
considerations requiring the type of broad factual investigation and
analysis characteristic of the legislative rather than the judicial
function. The judicial expansion of constitutional language through
interpretation is familiar enough, but we must not forget that this
is largely either an effort to find a way to carry out the will of the
people as expressed through the legislature or an attempt to accom-
modate a new social or economic fact within the framework of old
words of general purport.’® A court cannot law{uily expand the con-
stitution simply because it disagrees with what the constitution says.

“Of course we know full well that law must be administered
by men, and that human judgment is an inevitable element in
the application of law. But it is one thing to act according to
one's personal predilections or choice, and a wholly different
thing to come to one’s own best conclusion in the light of his
understanding of the law as' it has been established by statute,
decision, tradition, received ideals and standards, and all the
other elements that go to make up our legal system.”' 1%

Fourth and finaily, the one point on which couris appear agreed,
regardless of the form of constitution, is that an injunction will not
issue to restrain the government or & govervmentauthorized entity
from an activity whicl creates nowse'® so long as it i¢ a necessary inei-

148, See Reich, Mr. Juttice Blak ond the Edomg Constitoiion, 78 Hawv. L, Rev,
675 (1465

132, Griswoid, O Time and Atiindes—Frofzisor Hart angd Judge Srnold, 14 Hany,
L. Rev, Bl, 97 (1960). See ala Dougkas, Suare Derisis, 4% Corom. L. Riv. 7%5. %54
{1940); and Dreftel, The Lanmakers, 65 Corun. 1. Bev. 745, 705 (1965

146, 3ee, ep., Railraads <hleane & Qoo v, Misousi Pac RR., 147 U5 243 (1898
MecClung v, Lonisville & MR.R, 255 Ala. 302, 51 50, 24 371 (1951 Stetson v. Chicago
& ERR., 75 Nl 74 {1874), Pipelines, water and power companics: Transcontinental
Gas Pipe Line Corp. v, Souly, 198 F2od 108 1) Cie iTB%, Hilnde Water Go. v Los
Angeied,® 10 Cak 24 837 v P2 GBT {038 Gurnsey v, Nosthern (el Power Co* 160
Cak, 699, FET Fac, 306 (19i1). Construction of pebiic sirports: Jasper v, Sawyer, 3 Av,
Cas, [B118 (D, Cir, 1955 Warren Township v. Gily of Delroit, 308 Mich, 460, 19
NW.2d 134 {1944y Seate ex el Fieitel v. Board of County Comm'vs, 87 Ohie Op. 84,
19 NX.2G GY8 (LMY, appeai divmissed, 149 Ohin 56 552, 79 NE.2d 510 (1048} Aikinson
v, City of Oallas, 353 SW.2d 275 (Toex, Civ, App. 1951). Opevation from public alvports:
Smithdeal v. Awerican Airlaes, Inc, B0 F. Supp, 233 (N.D. Tex. 1948} Loma Porak
Clvil Ciub v. American Alrlines, Inc, 39 Cal Rpiv. 708, 24 B84 548 (Sup, &, 1984)
Cley of Phoeuis v Harizn, 75 Avie 206, 255 P20 609 (3953 Brooks v Payterson, 459
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dent of an activity senctioned by law and is not negligently con-
ducted.? The conurrs will often give other reasons for withholding
relief, hut the resule s that an injunction is regularly denied under
these civeummsiices. H the couvts weze to adopt any other course, i
would consiitute an uonreasunable intedderence with legislative
authoriry,

A great serviee woutd be tendered poienval Hugants if the
courts in all jurisdictions, federal and state, regardless of the con-
stitutions! fangusge, would wake the resson for their action clear.
Because of the apparent refuctance of courts to state the propesition
plainly, the point is constantly being relitigated.'® It should be
uneguivocally kaid 1o rest. :

So far as } am aware, this is the first attemapt to draw together,
on a broad scale, the cases dealing with the scope of the immunity
of the government and government-authorized entities from legal
action for objentionable necises ar other nuisances. While I bave
been led at times to assert with a fair degree of positiveness what
the law is or what the law should he, the article is cheerfully offered
as & startimg point lov comment and criticisin in this extremely
interesting and difiicult field.

Fla. 263, 3F Sn, 24 472 (04%; Fsau‘k.ns & v, City of .L_m Antonie, 347 SW.24 660 (Tex.
Clv, App. I61). Opeaiion from military airpore: Westevn v, MeGehee, 202 F. Sapp.
287 (D. ¥id. 1942, Sonic boom tests: Cowsey v, Hzlaby, 231 5. Supp. %18 /W.D, Gkia,
YA A possilde cxuvptiem s Brliogus v, faited Aniines Trans Cozp, 58 Pa. Dk k€.
402 {" P 1844, in which ac airfne was enjeined howm opexating Hight below one
hundred feef nor to exceed ten davt & yei in onder to perrnit plaintif's land to be
farmed. The scape of the inhiaction in Divpas s desoribed in Anderson v Souza, 58
Cal 2 BE5, 2435 P2 497 (1685

in srates voquiring compensaiion to be paid betore & taking, an injunction may jsue
if this procedure has nof heen followed. See, eg. Sukdale v. Ric Grande Wesemn
Ry, 28 Uk 205, 77 Pac. 548 r1uo4,

i, See. e, Village of 3lue Al v City of unrrnnzu,' 178 Ohio 5t 845, 182 NE2d
557 (1o fmuzzlrir,&h!.}‘ erjomes?t from condeiu Gprity of angthes r,mrmp&t:t}')
SgLerw 1s~.;iu Fruighe Terminat Co. v. By 2B App. Div, 78 254 N.YS. B98
{1886y, medijied, 275 NY. 318 F MEZS 0G0 (1880 iy mjainc:j oM :mpmptz
discharge of sewage) Fo nmywzna RE. v Angel, 47 N.L Eg. 816, 7 A, 452 (138h)
(raiizoad enjemed fwoem ultve vhes opersion af awie h}’.ud i Erowe of plainef{s
kowsch SEe note B4 supir,

127, Consider, for example, the waste i lwo revent aases whore this point was
mvoived: BMathesson v Wow Yok Stee Thhwesy Authoriry, 22 Misc, Zd 4316, 194
BYSSd 2E5 (Sup. OO MBS ofidl 3 App. Diw G TEE W09 NOY.SE 904 (960), aff'd,
2 N.YZ24 788, 174 DLE24 734 (1I6)} (acilon ko onjein night operations of rucks on
New Yok threwayh Loms Popzl Ciic Club v, Awerican Ablines, Inc, No. 25076,
San ikego, Cob, Svper. Ci, July 5, 396% rewevsed, 37 Cal Rpir 553 (Do App. 1964
rehearing denied, Mareh 3, 1584, briaf courd's denl of injfunction affirmed, 39 Cal
Rptr. 708, 394 P2d 548 (Sup. Cr, 1964}, petition for rckearing denied, Sepl, 14, 1964
faction to enjoin kow Righis ar San Diego municpal airpert).




EXTRACT
Iminent Domain in Virginia--Compensation for damages and
Nonphysical takings, 43 Va. L. Rev. 597, 618-619 (1957)
CONCLUSION

It must be recognized that the very nature of the problem involved in
sifting deserving from undeserving claims in the eminent domain field
renders definitive rules difficult to formulate and sometimes nearly impossible
to apply with uniformity. Nevertheless it is only fair that those regping
the benefits of an improvement, the public, should bear the full cost of that
improvement, and damages inflicted thereby should be a part of that cost.

The conflicting ends to be met today, as in 1902, are the unimpeded
continuance of public improvements through the necessary exercise of the
power of eminent domain, on the one hand, and payment for all individual
losses resulting from those improvements, on the other,

The possibility of g multiplicity of c¢laims alone should not prevent the
payment of damages to the deserving. Although thls factor seems to be an
underiying impediment to expanded allowance of recovery, the Supreme Court of
Appeals, in one of the first cases before the Court after the 1332 constitu-
tional change,lzh guoted a statement made in the English Privy Council in
answer to & contention that recovery in a particular case would ultimately
result in an immense number of claims: "Suppose it did. Suppose there were
1,000 claims of , . . 1,000 [pounds) sach. If they are well founded, . . .
1,000,000 {pounds] of property is destroyed, and why is not that part of the
COStlgg the improvement; and . . . why should not the loser of it receive

1t?"  dimilar reasoning should be the paramount guidepost in eminent domain

litigation today.

in
12 Tidewater Ry. V. Shartzer, 107 Va, 562, 59 S.E., 407 (1907).

125 14, at 574, 59 S.E. at b1l
-1-



Yet we find that in grade change cases the courts deny compensation for
damages on a mere presumption that such damages had been paid for previously;
and, when a street is closed, compensation may be denied even though a free
Tlow of traffic past particular property has been disrupted, thus destroying
the business valus of that property. When an improvement project is begun
and the negligence of public employees inflicts serious damages on nearby
property, pleas for compensation may be turned aside with unrealistic state-
ments about the impossibility of a state agent committing negligence within the
gscope of his employment, Furthermore a landowmer who i1s fortunate enough to
have a one-inch section of his land appropriated for public purposes may be
compensated for all loss in market value of the remainder of his land, whereas
damages to another landowner whose property is missed by one inch may be

deemed damnum absque injuria.

The past history of the law of eminent domain shows a slow but constant
expansion of the landovmer's remedy as state activity in the field of public
improvements has increased. It is unfortunate that the law today has fallen
behind the times. The fundamental criterion in these cases must be found in
social policy, and it is difficult to accept a social policy opposed in any
respect to the rightful claims of damaged citizens, Tf the courts do not
feel free to more liberally apply the "damage" concept, the answer should lie

in more extensive legislative enactments.



VETOFD CORBECTICUT BILL

Suvsstrrore For House Boi No, 4416 1138
-~ PUBLIC ACT NO. 434

AN ACT CONCERNING ESTABLISHMENT OF PROJECT
PLANNING DATES BY CONDEMNATION AUTHOR-
ITIES. | |

Be it enacted by the Senate and House of Representatives in
General Assembly convened:

Secrion 1. 'When, as 2 result of the construction of a high-
way or the takin %ngf properties for the construction of 2 high-
way or proposed ‘%l)';\:ay, the value of property contignous to
such highway bas been substantially impaired in value and
there has been no taking of any portion of such contiguous

, the owner of such contiguouns §mperty shall have a
clairn for damages for such impairment of value and may pro-
ceed for the recaverﬁathereof as in all other civil actions, pro-
vided such action shall be brought within ninety days after

ipt of notice in writing from the highway commissioner
that the construction of such highway has been completed. The
commissioner shall notify all owners of property contiguous to
any highway the construction of which is completed after the
effective date of this act of the completion of such construction.

Sec. 2. The canse of action provided for in section 1 shall
be limited to the following cases:

{a) When a dwelling house located on one acre of Jand or
less contiguous to a limited access highway is, as a result of
taking of land for the construction of such highway, abutted
on two sides by land taken for such highway and on the re-
maining sides by other streets or highways.

{b) n any highway is so constructed that any portion or
superstructure thereof is of an elevation six feet or more above
the elevation of any portion of contiguous land of one acre or
less on which is located a dwelling house and such portion or
superstructure is located within three hundred feet of such
dwelling house.

{c} When the highway commissioner lays out a new route
for a proposed highway and has filed a map of the same in the




",

1136 SussTroTE ror House Bau. No. 44186,

office of the town clerk in the various towns wherein such
highway is to be located and has not, within e period of one
year from the date of such filing, taken the property needed for
the constructiop of such highway.

" 5ec. 8. {a) When property is to be takén by the state by
eminent domain, the autherity which determines that the proj-
ect is to be undertaken shall publish, in a newspaper having a
general circulation in the location where property is to be taken,
a notice stating the date on which such determination was made
and therein describing the proposed location of the project. 1f
such authority fails to establish such date, then an alternative
date of two years prior to the date of taking shall be estab-
lished. Compensation for property so taken shall be based upon
its value as of the date so established or the date of taking,
whichever is higher. :

(b) For the purposes of this section with respect to any
project undertaken by the state, the date on which sach deter-
mination js made shall be that made by the agency charged
with planning and carrying out the project rather than a basic

decision made by the general assembly.

Certified as correct by
Legislative Commissioner,
Clork of the Senate.
Clesk of the House.
Approved \ maa.l
Coernar
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EXTHACT

From pages T2~77, Dledl, and 113=119 of Report of the Eritish Columbia
Royal Commission on Exproprintion (1961-63)

- 72 -

Ia order to determine the proper basls for compen-
satlion it 1s my view that consideration of the existing

law of England, the United States and Canada wili be helpful.

I. COMPENSATICN IN ENGLAND

- Awards of compensation in England now fall under The
Land Compensation Act, 1961, a consoclidation of the various
cempensation acts wnlch have been passed since the first
major revision Gfrcompensation law in 191G. I will outline
briefly the evolution of this new English statute because it
illustrates the complexity of the problem and the extréme
difficulty of framing an effective and comprehensive code of

compensation law.

The lLands Clauses Consolidation Act, 1845, as previously
mentloned, served as the basis of compensation law and
cempulsory acguisition procedure for some seventy-Tive years
in England. By the end of the First World War the inadequacy
of the 1B45 Aet was so apparent that the Scott Committee was
appointed to study the gquestion of acquisition of land for
public purposes and compensation therefor and to make
reccmmendations. As a result of the Scott Committee reports
Parllament passed the Acguisition of Land Aect, 1919, The
mcst ilmportant change affected by this Act was the introduc-
tion of statutery rules for assessing compensation. These

rules substituted market value in place of value to the




. ’?J .

ouner concept of compensaticn evolved by the Courts from
the wording of the 1845 Act. In additlon, the 1919 Act:
{a) abolished the practice of adding an allowance on

account of the acquilsition belng compulsory.

(o) eliminated any element of wvalue which can bte explolted

only through statutory powers,

(¢) attempted to eliminate the inflated price created by

the needs of a particular purchaser,

(¢} eliminated any element of value arising from 1llegal

or unhealithful uze of the premises,

(e} provided a reinstatement principle for assessing com-
pensation for land "devoted to & purpose of such a
nzture that there 13 no general demand or marzet ror

land for that purpose”, e.g. churches and schools, and,

(£} expréessly presserved the right of an owner to compen-
sation for "disturbance or any other matter not
directly based on the value of land", 1.e. severance

and injuricus affestion.

it 1s important to rememper that the 1845 Act was

not repealted In 1919 and iz still Iin force in England. Its

s

scope wWas greatly limlted in that the Acquisition of land

Act, 1919, was made applicable whenever any Government

- 2...




- T -

Department or any local or public authority is authorized
by. statute to acquire land compulsorily &nd compeéensation
1s in dispute. The private taker to whom the 1845 Act
applies appears today to be virtually extinct but the

1845 Act retains importance as the statutory foundation
upon wnich 1s based the rules for determining compensation

for disturbance, severance and injurious affection.

The English rules for assessing compensation appear
to have served theilr purpose fairly well since they were
first formulated in 19i9. The 1944 Report of the Uthwatt
Cozmittee ) on Compensation and Betterment, indicates
that the Committee considered the six rules in the 1919 Act
generally satisfactory. Subject to variations In the
statutory definition of the market value which have been
made in Town and Country Planning legislatlon since 1919,
the six rules have remalned substantially unchanged. How-
ever, the Town and Country Planning Act, 1959, returned to
the market value standard of the Acquisition of land Act,

1619, and in addition made provision for the followling

43. Rule 6 - of Section 5 of the Land Compensation Act
simply provides that "the provisions of {(the market
velue rule for land taken) shall not affect the assess-
ment of compensation for disturbance or any other
ratter not directly based on the value of land."

4y, Cmd 6386, Expert Committee on Compensaticn and Better-
ment . :
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three difficult problems of valuation not previously

covered by statute:

{a} whether any effect on land values elther caused by
or pecullar to the scheme of develorment should be

ignored in determining compensation;

{(b) whether any enhancement te the severed remainder
where part of the owner's land is taken which is
caused by or peculiar to the scheme of development
should be set off against the compensatlion payable
for the land taken;

{c) whether any depreciation in value resulting from the
“threat of compulsory purchase" should ncE be taken
Into aceount in determining compensation. >
With the enactment of the land Compensatlon Act, the
provisions for determining.campensation have once again
been consclidated and its predecessors have heen repealed

{including the whole of the Acquisition of Land Act, 1919)
except the lLands Clauses Acht, 1845,

1t is apparent that the Engilsh Parllament has found

desirable a comprehensive codification of the law of expro-

45, These provisions are set oub in subsections 2, 3 and
€ respectively of 3ectlon 9 of the Town and Country
Planning Act, 1959.
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priation and has progressively codifled that law as the
complex probiems of compensation policy and valuation
practices have become beﬁter understood. For this reason
I wlll attempt to analyze all ramiflcations of this
problem and recommend ways of dealing with them by legis-

lation.

Another significant develeopment 1in England has heen
the creation of a apecial lands Tribunal under the lands
Tribunal Act, 1949. The necessity of creating & speclal
tribunal of experts to replace the official arbltrators 46
(pursuant to Sectlon 1 of the Acquisition of Land Act, 1919) )
Indicates the inherent difficulty Iinvolved in determining

campensation questions.

Thus in England today questions of disputed compen-
satlion are determined by a special statutory tribunal com-

posed of expert lawyers and valuators who apply the falrly

£6, Section 2 (2) of the lands Tribunal Act, 1949, provides

that: "The President shall be elther a person who has
held judicial office under the Crown {whether in the
United Kingdom or not) or a barrister-at-law of at

» least seven years' standing, and of the other members
of the Lands Tribunal such number as the Lord
Chancellor may determine shall be barristers-at-law
or solicltors of the like standing and the others
shall be persons who have had experlence in the valua-
tlon of land appelinted after consultatlon with the
rresldent of the Royal Instltution of Chartered Sur-
veyors'.

——— -
-
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comprehensive statutory rules for assessing compensation.
From their decislon an appeal lies tg the English Court

of Appeal on a guestion of law only.

TI. COMPENSATION IN THE UNITED STATES

[ Pages T7(portion}, 78, 79, 80, 2nd B1(vortion) omitteds 7

-l

IIT. COMPENSATION XN CANADA

-

In British Columbla as I have stated, there is a

statute virtuslly ldentical €o the English Lands Clauses Act

governing the compensation awards in expropriation cases.
In cther Provinces the Courts have evolved 2 law of compen-
satlon from the Engilsh Act, and 1n a majority of Canadizan

Provinces there are central expropriation statutes or such

51. An especlally excellent treatise on valuation ques-
ticns 1s Orgel: Veluvatlon under Eminent Domain, pub-
lighed vy The Michie Company, Law Publishers,
Charlottesville, Va.
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The PFederal Expropriatlon Act governs expropriation

¥ the Government c¢f Canada. The rlght t0o compensaticon
is expressed in Section 23 of that Act which states:

“The compensation meney agreed upcen or adjudped for
any land or property zcquired or taken for or in-
Juriocusly affected by the construction of any public
work shall stand in tne stead of such land or property;
and any c¢laim to or encumbrance upcon such land or
property shall, as respects Her Majesty, be converted
into a claim 1o such compensation money or Lo & pro-
poertion of amount thereofl; and shall be vold as respects
any Jland or property so acquired or taken, which shali,
by the fact of the takling possession thereocf, or the
filing of the plan and description, as the cases may
be, become and be absolutely vested in Her MaJesty.

This Act does not specify the elementis which are o
be the subJject of compensation or the criteria for compen-
sation. Section 27 refers to "land or propertiy... acquired
cr taken for, o 1njuriou31y affected by, the constructicn

of any public work™, and the comon law rules of compensa-
k)

fion are thus brought into operatlon.

52. A complete revised Expropriatlion Act, designated Dill

C-50, was given first reading Iin Parliament cn Ocicher
3, 1962, Alberta: Expropriation Procedure Act 1661

S.h. Ch, 30, Manitoba: Expropriation 4ct 1654 R.S.M.
Ch.78. New Brunswick: Expropriation Act 1952 R.5.N.3.
Ch.77. Nova Scotia: Expropriation fct 1954 R.S.N.S.

Ch. 91. Ontario: Bill 120 (1961 Session) now under
study by speclal leglislative committee.
Saskatcnewan: Expropriaticon Act 1853 R.5.S. Ch. 52.

53. R.S8.C. 1952, c¢. 106.

g
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The Exchequer Court Act grants the Excheguer Courd

of Canacda exclusive original Jurisdiction to hear and

determine:

{(a)

(v)

Every claim agalinst the Crown f'or property taken for

any puklic purpose;

Every claim against the Crown for damege to properiy
injuriously affected by the construction of any public

WOrK.

The Pederal Exproprlation Act permitsz the Crown to

mitigate inJjury resulting from expropriation. Sectlon 31

provides:

"Where the injury to any land or property alleged to
be injurlously affected by the constructlion of any
public work may be removed wholly or in party by any
alteration in, or addition to, any such publlc work,

or by the construction of any additional work, or by
the abandonment of any portliocn of the land taken from
the claimant, or by the grant to him of any land or
easement, and the Crown, by its pleadings, or on the
trial, or before Judgment, undertakes to make such
alteration or zddition, or to construct suchn additional
work, or to abandon such portion of the land taken, or
to grant such land or easement, the damage shall be
assessed in view of such undertaking, and the Court
shall declare that, in addition to any damages awarded,
the claimant 1ls entitled to have such alteration or
addition made, or such additional work constructed,

.or portion of langd abandoned, or such grant made to

him.”

Thls proviso, copled in substance in a number of pro-

vinelal expropriation statutes, appears to me to offer a

useful alternative or a supplementary method of alleviat-

ing injury. I, therefore, recoomend that a similar provision
be included in a pew expropriation statute for British Columbia. '
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Rule 7,

The questicn of whether compensaticn should be pald
for injury or loss suffered by owners from whom no land is
taken relses a number of difficult problems. The law at

present provides:

" If any party 1s entitled to any campensation in
respect of any land or of any interest therelin which
has been taken for or Injuricusly affected by the
execution of the works, and for which the promoiers
of the undertaking have not made satisfaction under
the provisions of this or the speclal act, .o any
act Incorporated therewlth, and if the ccugensaticn
claimed in such case shall exceed the sum of $250.00,
the party may have the same setiled either by arki-
tration cor by the verdict of a jury, as he thinks
fit;.... and the same may bhe recovered by him with
costs, by actlcon in any court of competent jurisdic-
tion.” 71.

The English courts adopted the similar sectlon in
their Act as authority {or granting compensation for in-
Juricus affection where no land is taken, and where the
speclal statute did not give an express right to such
compensaticn.?z.

It is stated in Challies' textbock "The Llaw of Zx-
propriation"” that:

" ‘The condltions that must be fulfiled to Justify

a c¢laim for Injuricus affection, if no land is taken,

. are well set forth by Angers, J. in Autcgraphic
Register System v, C.N.R. 73. thus:

Four conditions are reguired to give rise to & clalins

71. Section 69 of Land Clauses Act R.S.B.C.(1960)c. 206

[N

2. Cripp's Compulscry Acguisition of Land, 1ith €

73. (1933) Ex. C.R. 132.

-~ -
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for Injuricus affection to & properiy, wien no land
1s taken:

{a) The damage must result from an act rendered law-
ful by statutory powers of the Company;

(b) The damage must be such as would have been zctlon-
apvle under the common law, but for the statutory
powers;

(¢) The damage must be an injury to the land 1tsslf
and not a personal injury or an injJury t¢ busineszs
or trade;

(d) The damzge must be occasioned by the constructicn
of a public work, not by its user." 74,

The rationale of the first two conditions is that an
owner whose land has been Injured by acts, torticus if done
without statutory authority, should be given a right to com-
pensation in place of the right of acticn removed by the
statute. The limitation lmpcsed by these two conditicons
is, in my opinion, sound. These two c¢onditions, lncidentzlly,
intreoduce the common law of private nuisance with its
requirément that injury done must be peculiar to the claimant’'s
land, over and above any general injury suffered by all land
in the ares. -

The third conditlon ccmes from the use of the word
"land or any interest therein” appearing in section 6% of

the British Columbla Lards Clauses Act. The principle

T4, Challies, The Law of Expropriaticn, 2nd, ed. p. 133.

75. Metropolitan Board of Works v. MeCarthy supra €p.283.

"7"’: .
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underlying this co$%ition was stated 1in a leading Engllsh

compensation case:

" The damage complained of must be one which 13 sus-
tained in respect of the ownership of the property -
in reapect of the propertyv itself, and not 1ln respect
of any particular use to which 1t may from time to
time be put; In other words, 1t must, as I read that

\ Judgment, be a damage which would be sustained by any
DErson wWNe was the owner, to whatever use he night
think proper to put the property. Now that, of ccur:ze,
il to be taken wlth the limitation that a perscn who
owns a house 1s not to be expected to pull 1t down Iin
order to use the land for agricultural purposes. Th:
would be pushing the Judgment In Rickeb v. Metrcpelic
Rall Co. to an absurd extend. The property is 10 e
taken in status guo and to be considered with refererce
to the use to which any owner might put it in its then
condltion that is, as a house.”

-
-
&n

In my view, this principle is generally scurnd since
to allow claims for personal and business inJury might
render the cost of essential public development prohibitive.
However, in cases where an owner suffers a loss of profit
of' a permanent nature which is not fully reflecred in a
diminished market value of the property, there can be severe
hardship Inflicted without redress. Thils occur;;d in an

early Canadlan case which I have already cited. I trere-

fore propose to broaden ithe scope of the third condition Ly

T€. Beckett v. Midland Railway Co. (1887) L. R. 3 C.P, &2
@ gz,

77. MePherson v. The Queen (1882) 1 Ex. C.R. 53.
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permitting the recovery of compensatlon for loss of
business profits of a permanent nature, sublect to a
provisoe ageinst duplilcation of compensatlon awarded for

dininished market value of the property.

Subject to thls exception, it 1s my opinlon that
personal and buslness injJuries must be horne where they
fall. They are the unavoidable price of the use of land

by the state for essential public purposes.

I am of opinion that the fourth condition deeg nov
apply 1In British Columbla where the authority to award com-
pensatlon is drawn from section 6980f the lands Clauses Act.

?

In the Autographle Register case, compensation for

Injurious affection was belng considered under section 23

79.
of the 1927 Expropriation Act of Canada which provided:
" The compensation money agreed upen or adjudged
for any land or property acquired or taken fer or in-
Jurlously affected by the construction of any public
work shall stand In the stead of such land or

property.”
The Exchegquer Court also referred Eo section 17 (2)
0.
(¢) of the Canadian Natiocnal Railway Act which provided:

. n

The compensation payable in respect of the taking
ol any lands so vested 1n the Company, or of interests

78. (1933) Ex. C.R. 1s52.
9. R.S.C. 1627 c. 64
&o. R.85.C. 1927 ¢. 172.

-



- 117 -

therein, or injurlously affected by the construction
of the undertaking or works shall be ascertained in
accordance with the provislons of the Rallway Act,
beginning with Notice of Expropriation to the oppo-
site party.”

When the Autographic Register casze was decided, the

C. N. R. Act had been amended in 1927 by the deletion of 2
number of provisions dealing with expropriation including
section 17 (2} (¢) which were replaced by a provision'
incorporating the provisiona of the Exproprilation Act into
it. However, the court referred back to section 17 {2} (e}
in order to satisfy itsell that there was a right to compen-

sation for inJurious affection at all.

It should be noticed that the fourth condltion stated
by Challies as a part of the general law i1s based on those
statutes which unlike the Lands Clauses Act contain the

word "constructlon" rather than the word "execution”". This

distinction, to the best of my knowledge, has been judicially 8

noticed only in Simeon v. Jale of Wight Rural Dlstrict Council

a decislon of the English Court of Chancery:

*  The words of sectlion 68 of the Lands Clauses Con-
solidation Act (section 69 in the B. C. lands Clauses
Act) are not, as in the case of section 6 of the Rail-

* ways Clauses Act, 'construction of the works', but
texecutlon of the works'. In my Judgment, the latter
words are wlder than tne former and include the exer-
clse, that 13 the carrying out and the execution of
the appropriate statutory powers."”

81. (1937) cn. s52s.

13-

i
o
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In that case the local suthority was authoerilzed by
the Health Act to construct and maintain waterworks. In
the maintenance of these works the authority drew of water
from private lands causing damage and the court ruled that
damage resulting from such acts was compensable under
section 69 of the lands Clauses Act since the word "execu-
tion" included the carrying out of all the acts for which

the autnority 21z authorlzed by statute.

It is my opinion that the fourth cocndition dees not
apply under the existing British Columbiza law, and should
not be made appllicable now in any new statute. I consider
there 1s ncomtlonal basis for limiting compensation to in-
Jurious affection resulting from the construction of works
and not from thelr maintenance and continued operation. I
therefore do rnot recommend the enactment of this fourtn

condition in the proposed statute.

I have considered whether the liberallzation of ﬁhe
third conditlcn to cover loss of business profits of a
permanent nature and the exclusion of the fourth condition
may lead to exceésslve and unreascnable c¢laims for ¢ompensa-
tion on the part of ouwners from whom no land has been taken.
I am convinced that these changes will rnot resuli in such
claims belng successfully made since the second ceonditicn

will serve to limit compensation claims to those which are

..f ;({ -
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proper and reasonable. In effect, a clalmant will have

to prove common law nulsance, and in such regard the House

of Lords pronounced in a nuisance action as follows:

| L]

An occupler may make in many ways a use of his
land which causes damage to the neighbouring land-
owners and yet bhe free from liabllity. This may be
1llustrated by Bradford Corporation v. Pickles (1895)
A.C. 5B7. Even wheére he 1s liabie ior nuisance, the
redress may fall short of the damage, 23, for instance,
in Colls v. Home & Colonial Stores (1904} A.C. 178,
whereé the interference was with enjoyment of light.

A bzlance has to be maintained between the right of
the cccupler teo do what he likes with his own, and
the right of his neighbour not to be interfered with.
It i3 impossible to glve any precise or unlversal
formula, but it may broadly be sald that a useful
test is perhaps what is reasonable according to the
ordinary usages oOf mankind living in soclety, or,
more correctly, in a particular soclety". &2,

I therefore recommend that the following rule be enacted

to provide for compensation in cases where no land is taken:

PROPOSED BRITISH CQLUMBIA RULE 7

M

An owner of land which 15 injuriously affected
although no part of the land 1s acquired by the
expropriating bedy, shall be paid just compensation
for all such injurlous affection and for loss of
business profits of a permanent nature, {after setting
off the value of all betterment aceruing to that land
as a result of acts done by the exproprlating authority)
which
() are the direct consequence of the lawful exercise
of the statutory authority,
{b) would give rise to a cause of aetion but for that
statutory authority, and

(¢} in the case of injurious affection, result in a

decline in the market value of the land.

In applying this rule no separate allowance shall dbe
made for loss of business proflts where such loass is

ilso geflected in a8 decline of the market value of the
and.'

Sedleigh - Denfield v. 0'Callaghan (1940} A.C. 830 at 902.

_hhjg’ -




EXTRACT

Outling of the pamel discussion on "Expropriation Procedure and Come
pengation® at the 1961 Annual Meeting of the Iaw Society of Alverta,
2 Alberta L. Rev. 76, 8185 (1962)

PANEL ON EXPROFPRIATION -1

II
INJURIOUS AFFECTION

Fxpropristion statutes usually provide that a person shall be come
pensaled where lands are not taken, bul are reduced in vaue (in-
warticusly aflected} by an expropriation.

Where part of the claimant’s land has boon exproprialed, the value
of what Is left rany be reduced. Thus in the S Mary™ case, the ex~
sropriation for & dam took some four sections of a raneh containing 400
wetions, ‘The part faken was the heart of the ranch, providing waler
Jud winter shelter, so i's loss reduced the value of the huge area that
wus Jeft, Qur Appellate Division upheld an award of 376,060 for the land
shen and 550,000 for injurious affeciion to the balanee. Al allowed
14*; more on the first figure but a 3-2 majority refused to add it to the
530000 for injurious affection. (Had the Drew™ case heen decided, it
i» doubtiul whether a percentage would have been added even to the
cattpensation for land taken.)

The basis of compensation for injurious alfcction is not spelled out
in detail. Where part of a parcel of iand is taken, and a clalm s made
fur injurious affection to the balance, Challies says the claimant must
Show that:

(1) the affected lands were held with the lund taken,

{2) the damage has arisen from acts done in the land tuken, and

(3) the damage must not ke too remote,

When this is shown, the claimant is entitled to compensation for less of
business and for injury due fo operation as well as construction of the
woik, wccording to Anglin J, in CP.R. v. Albin,* a 1915 decision of the
Supreme Court of Canada.

If no property is taken, it is still possible to c¢laim, but the basis of
the award is much lower, In the typical ease, a road ov railway runs
mar the land and aliers the grade so that access to the claimant's
soperty is rendered difficult. Although the Railway Act preseribes full
compensation, it is settled that a clalmant can get compensation only for
reduction in imarket value and not for loss of profits (C.P.R. v. Albin,
supra). In Autographic Register v. CN.E™ in he Excheguer Court
o 1933, the railway had built a subway and the claimant alleged serious
depreciation to the value of its building, claiming $50,000, It was found
thul in many ways the subway improved the value and that ihe only

»Supra, foetnote 14

wiuprs, footnole §,

inSupre, dootnots 1.

SIS 6% 8.CR. 51, {1919) 49 DL, 618, |1913] 3 W.W.R. 873 (5.C.C.).
“2]i033) Ex. C.R. 182 (Ex.).
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loss was of publivily {a sign became ob:vured)} and slight difficuliy of
avcess. Angers J. awurded $1,200. He laid down these rules:
(1) The damage must be for an sct rendered Jawful by the statutory
powers.
{2} The damage must be such as would be actionable at commeon law,
(3} The damage must be an injury 1o the land itself and not to business
and (or} trode.
(4} The damage must be occasioned by the eonstruction of the work,
and not its uses,

In other words, the exercise of sistutory powers may expose property

vwhers to various types of loss that are vot compensakle.
‘This fact renders all the more s Lificant the following amendment

made in 1960 to the City Act: '
303a. Notwithstonding any ather provision of this Act, where in the
exeroise by a cily of any of the powers conforred on it by this Act the
city, in the ercction or consiruction of a city work or structure, causes
damage 1o an owner or other person having an interest in land immedi-
alely adjacent 1o the Ind upon which the city erects or construets the
work or structire by reazon of loss of or perinanent lessening of use of
the lund of that ewaer or other person, the peeson sustaining the
damare is entitled 1o compensation lherefore and may, at any thine
afler the dimage has been sustained and within sixty days after notice
has heen given in @ newspuper of the completion of the work or strue-
ture in vespeet of which the damage is sustained, {ile with the city
clerk a elaim for dmmnages in respeet thereof, stating the amount and
particibars of his cloim,

iColnpure sec. 299¢1).]  Scetion 3032 13 now under consideration by
Milvain J, in comneciion with a olaim for injurious affection in relaiion
ta the 103th St overpass i Kdmonton.

The 1961 Act deals with injuricus affection as follows:
Crown-—An owaer of lund that is injuriously aifected is entitled to due
compensation for damuages necessarily vesulting. {s. 15: also 16 and 18)
Municipalities—Secetions 27 acd 28 set out the procedure in claims for
injurious affection; the City Act® [s. 259(1)] and the Town and Village
det Tso 284(13] provide for Jue compensation, in ferms =huilar o
section 13; the Municipal Pisivict Act®™ does not.  [Section 267(1) re-
pealed by the new Act did contemplate compensation where part of the
owner’s land was expropriated but not where no pavt was] At the
same {ime, section 303{c) of the City Act still provide for arbitration of
a claim for dumages incurred by reason of the loss of « ¢ lessening of the
use of Tand, by elther a Supreme Court judge, District Court judge, or
a barrister.
Companies und other Bodics—There is no mention of injurious aflection
Lt section 353(2) {¢} requires the Puablic Utilities Bouwrd to find the
umouni payable for incidentul damages resulting or likely o result Irom
the construction of the work,

SIRE AL A0S, ¢ 48,
RS GG, el S0
LSRN, THAS, e 18

1



Lonibl, Lhy Mt i pese -

83

Question No, 5 ~

Do you thirk the judpge niade rules as (0 basis of copensatiton (a)
where some land is taken, (b} where no lud is fuken, are sound?

MR MACDONALD: They are “sound” in ihe sonse that they keep
injuriotis affection cases econfined 1o dJomage (o the lind as distinet from
loss to the business conducted on the land. However, ihis principle is
hard 1o r-concile with the "value to the owner™ concept.

MR, BROWNLEE: I do not feel that the judge made riles are sound,
and 1 think that Anglin, J. in the Albin case took the same view. It does
not sevim reasonable to me that the owner of 'nnd taken who has alsa
suffeved injuricus affection should be alle to cliim for loss of guodwill
+rd business, while another vwner who suffers injurious affection with-
pul having land taken should be restricted to a <lann for lesseaing of the
value of his land.

PROVESSOR ANGUS: It is clear thal compensation should be
awarded in hoth situations under proper cicumstances.  Tuwever, #
is difficult to sce why the basis for wwiading comp. rsation in the twe
situations should he different where the nature of the damasge js the
same,  In this respect, the rudes for reeovery of compensetion where ne
jand is 1aken would scam 1o be too narraw and restrictive. At the same
i, most everyone wonld agree that there should be soine Bmitations
an lisbility, Qne is forced t6 eonciude that the judge mode rules are
n need of reconsideration.,

MR, FOOTE: No, T do net! In my view “injurioes alfeetion® is
i upnecessary and hybrid development of the luw, which is full of
ariilicial rules, and produces inconsisicncics and incquitics. It purports
1 provide compensation {or the following items:

{a} diminution in value of land by veason of severance or amputation
(g, the 8t Mary™ case. This ilem of damage could just as
well e left as 3 Fuetor in arriving at “vudue to the owner™ with-
out seiting up a separate head of damages under the heading
“injurious affection™},

{b} damage to the owner by reon of the use to which the ex-
propriated land is put (This applics only in the cose of an owner
part of whose land is telen ond even though the use would not
have been actionable at common law.}, and

{c) diminution of the value of Jand by reason of the construction of
works if such econstruction would have been tetivnalile ut com-
mon law, ey, a public nulsance, ianterfl.ionce with access, vib-
ration, noise, smoke, eie, (This has nuthing to do with the Taw
of expropriztion and proceeds on eatircly distinet principles of
common aw,)

711 is difficult to justify the distinction made in paragraph (), ie,
L&

“Mages lo an Owier A who has had a poriion of his land taken, and ne
ages to Owner BB who has bad none taken, if for example the land
tiken from A was only a splinter to widen a railroad right of way when
1 fact the constivetion and use of the right of wiy for a railroad causes
¢qual damage to A and B who bot own lund adjoining the right of

e

T 8ujra, foutnele b
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way. In applying paragraph {c}, the Courts have held that once I prove
that the consiruction as distinct from the use is actionable at common
law, then I'm entitled to recover damages based on the use being made
of the property even though the use is not actionable® Since in the
new Expropriation Procedure Act a claim for “injurlous affection” is
limited to those cases where land has been expropriated, it might be
implied that no claim for injurious alfection would lie with Owner B if
works which eonstilute a public nuisance were constructied on land
acquired from Owner A by negotiation without recourse to expropriation.

Question Nao, 6:
In the new Act “duc compensation” is to be given for injurious
ffection at least in the case of the Crown, Cities, Towns and Villages,
Does this phrase embedy the judge made rulés mentioned in Question
No. 5?

PROFESSOR ANGUS: Although the way is open for a creative
court to break new ground in determining the meaning of “due com-
pensation” under the new Act, and 1 hope that one will take up the
challerge, it would scem more realistic to expeet that this phrase will
ke interpreted in the light of the judge made rules which are at hest
familiar, _

M2 MACDONALD: As “duc compensation™ has been interpreted in
such Ontario cases as Re Conger Lehigh and Toronto,™ the judge made
rules are upheld complelely.

MR. FOOTE: I am of the opinion that “due compensation” must be
interpreted in accordance with the common law rules.

MR. BEROWNLEE: Scction 15 of the new Act seems to go farther than
the judge made rules in thot a landowner who has not been suhject 10
expropriation but whose land has been injuriously affected by an
expropriation is entitled to “dué compensation for any damages rieces-
sarily resulting from the exercise of the power of cxpropriation . . ."
This could include loss of prolits, ete., and is therefore an extension of the

judge made rules,

Question No, 7: ,

Does the obligation of companies and other bodies to pay for
“incidental damages” cover injurious affection? To what extent?

MR, FOOTE: In my opinion, the omission of any reference to “in-
jurious affection” in the provisions relating to companies does not absolve
a company from linbility {or payment under that heading of Jdamages.
If anything, the wording is broader than the common law limitalions on
assessing damages. I favour retention of the common law position
howoever.

VT MACDONALD: It is doubliul whether injurious affection is
covered hy the term “incidental domages”. If it is not, the result is
unfair in that all bodies should surcly be subject to the same rules.

MR. BROWNLEE: I would interpret section 35(2) (e} as including
injurious affection. The words “. . . incidental damapes resulting from

a7Corparation of the Cilwy of Toronio v, J, F. Brown Company (1917( 53 S.C.R. 153, (1MT)

37 DLLR. 532 (8.0.C.), offirming (1%6) 20 DLR, 618, {1516} 36 O.L.R, 12 {Ont. C.A).
a~|1834 1 DLH, 376, (1934 Q.R. 35 (Ont.’
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or likely to result {fromn the construction of the works . . .” are suf-
ticiently inclusive. , , _

PROFESCZOR ANGUS: “Incidental dumages” are limited by section
3542) (e} of the new Act to those “resulting from or likely to result from
the consisuction of the works”. This linitation is the sune hnposed by
case law schiere the party injuriously alfected has no land sctually taken,
Section 35{2) (e) docs not permit recovery for dumage oveasioned by
uses of the land expropriated und therefore it does net cover injurious
affection to the extent envisuged by the Albia™ cise where the §jured
party is also the pci. «n expropriated. In this respect then, the new Act
is much narrower .'.n the common law and, 1 would susgest, is most
inadequate.

Questioa No. 8: _
(1) What is the coffect of see. 303z of the Cily Aci™ on the judge

" imede rules? Is this good?

AR, MACDONALD: There is no language in any Canadian statute
ihe the kinguage in the Cily Act of section 303a. There are no cases
= here the measure of “value to the vwner” has been apolied to injurious
DSeetion, The cose law to date holds that value in such eoses is the
e of the property “as g marketuble wvticle employed for any purpose
wochich it wmey legitimately and veasonably be put™. To change this
culre made rule would inercase greatly the cost of overpesses, under-
i-es, cle, budlt on publie highways for the use of the metoring publie.

PROFESSOR ANGUS: Liahility of a eity far injurious affection is
tearly wnd considerably exiended by scction 3032, [ts opersfion is
ot limited 1o expropriation situations and would seom to place a greater
tovden upon a city than is otherwise placed upon a private property
swner, It is obviously diseriminatory unless it can be urgued that every
wtaperly owner should be placed in a similur position.

M. BROWNLEE: Section 203a of the City Act s, again, an extension
-{ the judge made rules. It does not go as far as scction 15 of The
Yupropriation Procedure Act as it is restricted to diniages to land
Canwediately adjacent te the land upon which work is constructed. 1
sk it is probably good.

LR FOOTE: Scetion 303a {6 my mind is far too great an extension
.+ the common law rules. This section would support claims resulting
i the conversion of a highway to a one way strcet. One might then
wunder whether yerouting of highways shouldn’t give rise to com-
i vvation claims, Where xhould it stop?
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The Determination of Benefits
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Freese, Jreese, thou bitter sky,
Tkat dost not bite so nigh
:!: denefils forgot:
As You Like It, H, vii
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Gommm 2s landowner and redistributor is a familiar part of
Amevican life today. Such activities always bear legal consequences.
A striking example is the 41,000 mile interstate highway system author-
ized by Congress in 1956, which brings old legal problems of eminent
domain compensation under new scrutiny. In 2 program which may cost
more than seven billion dollars, expense for the payment of rights of way
figures prominently, especially because of the appraisal puzzle arising out
of the nature of a highway taking: properties are often fragmented, leav-
ing the owner with part of the original parcel—a part whose value may
be sharply enhanced or depressed as a result of the public improvement.
How are these financiat effects to be {aken into account in the calculation
of damages for the taking?

This article, therefore, concerns an aspect of the law of eminent domain
which is of increasing importance and perplexity in the expanding area
of federal land taking: the deductibility of the value of benefits in com-

puting condemnation awards in takings for highway purposes? Its aim

¥ This asticle began as 2 report for the Burean of Public Roads, Uaited States Departmant
of Commerce, whose generous belp & gratefully acknowiedged. The analysis and views bersn
expressod are the sole responsibility of the authors,

AR, 1940, New York Undversity; MA, 1941, University of Wisconsing LLE,, 1943,
Harvard University; Professor of Law, Harvard Law School,

**BBA, 1952, College of the City of New York; LLB., 1955, Cdnnbi: University ;
Megober, New York Bar.

1 Ag the ctief commentstor in the field of sminent domain has observed, of &8 ihe gab-
topics, that dealing with compensation znd bencfits is the most difficult and complex. This view
B substantiat:d by statements in numersus cases. See, e.g., Pickering Hardware Co. v. City
of Cincinnatl, 349 Ohjo St. 275, 282, 18 N.E.2d 583, 566 (1943) ; State Highway Coom's v.
Balley, 212 Ore, 261, 319 P24 906 (1957} {for discussion see notes 10505 imfra and sccotn-
panying teat) ; State v. Carpenter, 126 Tex 604, 610, 89 S.W.2d 194, 197 (1534).
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is: {1} to describe the substance of certain aspects of the present law, hoth
federal and state; (2} to propose a critique of that law and of the alterna-
tives to it; and (3) to make recommendations for legislative changes that
will cope more effectively with the emerging dificulties, and to produce
thereby a framework which will more nearly attain the congressional pur-
pose underlying federal highway legisiation, :

Land acquisition: was long ignored in federal highway construction Jegis-
lation, Under the early acts, Congress lent financial assistance, which the
recipient states could use to pay wages and salaries and to pay for mate-
rials and equipment. But the federal funds could not be used to pay for
rights of way. Even during that period, however, the subject of acquisition
could not have been entirely outside the ambit of federal concern, Since
location is an integral part of highway planning, federal officials must
necessarily, if obliquely, have considered the acquisition of rights of way
in their conferences with state officials to plan highway projects eligible
for federal financial participation. In 1940,® Congress first autherized
federal financial assistance to enable the states to make necessary right of
way acquisitions. It was not until 1941 that Congress finally authorized a
imited exercise of federal condemnation powers to acquire rights of way
for highway purposes.® The original enactment was subsequently amended,’
without, however, much substantive change,

The scope of the federal government’s present authorization to take
private property for highway purposes by eminent domain is delineated
by Section 107 of Title 23 of the United States Code, enacted in the 1955
revision of the bighway iaw.® It provides, in pertinent part that:

{a) In any case in which the Secretary of Commerce is requested by 2

State to acquire lands or interests in lands {including within the term

“interests in Jands,”’ the control of access thereto from adjoining lands)

required by such State for right-of-way or other purposes in connection

with the prosecution of any project for the construction, reconstruction,

or improvement of any section of the Interstate System, the Secretary is

authorized, in the name of the United States and prior to the approval of

title by the Attorney General, to acquire, enter upon, and take possession

of such lands or interests in lands by purchase, donation, condemnation,

or otherwise in accordance with the laws of the United States {including

the Act of Feb, 26, 1931, 46 Stat. 1421) jf—

2Aet of Sept. 5, 1040, ch. 715, § 12a, 54 Stat. 862,

% Act of Nav, 19, 1941, ch. 474, § 14, 55 Stat. 765, 760,

4 Fedenal-Aid Highway Act of 1956, ch, 462, § 109{a), 70 Stat. 381 (acquisition proviced
that state agreed with Secretary of Commerce to pay an srmount equal to k0% of the coit
inearred in nequiring the Innd or a Jesser percentage as determined by statute, as amended:
23 US.C. 5107 (1958); Act of Aug. 27, 1988, ch. 1, § 108, 72 Stat, 893, as amended, 23 V5L
$ 108 (Supp. IV 1663} {a new provision for advance scquisition of rights-of-way),

T 72 Stap. 892 (I958), 23 U.S.C. § 107 (1958).
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(1} The Secretary has determined either that the State is unable to
scquire necessary Iands or interests in lands, or is unable o acquire such
lands or interests in Jands with sufficient promptness . . ..

Neither section 107, nor the predecessor sectica® says anything about
e computation of compensation. The few recorded cases in which the
condemnation power conferred by those statutes is involved also do not
¢-tablish the definitive rule for determining compensution. Its formulation
r4st, therefore, await future legislative or judicial action. But before
XN judicia] determination of the substance of the rule can be had, a court
st decide whether federal or state Yaw is controlling. Valid arguments
¢an be made either way.

I

CHOICE OF LAW IN FEDERAL PROCEEDINGS

A. Authority for Federel Low ;

d Stetes ». Miller” unequivocally asserts the exchusi {;gwm‘nance
of frderal s over substantive issues of condempationTaw “such as the
Lcacure of pensitions.”® A reasonably recent pfoncuncement of the
Fupreme Court, Wgller constitutes the highest ayshiority for the black-letter
rule thal matters ohgompensation-—includiang deduction of benefits—are
eermined solely by Mefercice to federpdlaw.? While neither Miller nor
any of the authorities it 8es for theproposition arese under section 107
o1 the predecessor law, (wo Cages, %0t distingnishable on that ground, tend
toward the same conclusion.

In the first of these, Unj#ed St¥es v. Certain Parcels of Land in Knox
County, Tenn.® the Unijréd States Ind been requested to proceed against
land that had been degfcated {or cemetény purposes. Under state law, this
dedication entitled j'to special, preferentialgeatment, including Immunity
from involuntary“sale, and, by the same token,grought it within the scope

® first challenges the major premise. The state lacked not Ppqwer, but

{m:fﬂ of June 29, 1956, ch. 462, § 109, Y6 Stat. 381, amending ch. 474, § 14, §5 Stat, 769
1317 U.S. 369 (1942).
1. at 380, S
*Cf, United States v. 93.970 Acres, 360 US. 328 {1959); United States. v. 153 Acres,
155 F. Supp. 736 (M.D. P.s. 1957).
10175 F. Supp. 418 (E.D. Tenn. 1959).
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3 stron® ‘nterast. An even more formidable logical obstacle, more fo
mhle becabeg, for one thinu it does not rdy on i'afetence, is the

.ccess hxghways - ve of the argu-
ment that Congress Mege g
federal proccedings.

and apply a deviatory 3#f€ without a clear lepia;
The balance thegwiuld seem to be on the side of™w
HutWhl ¥ decisi i et what the sub-

stanjiverules of the applicable body of law are.

iI

¥EDERAL SUBSTANTIVE LAW

Modern federal law on the deductibility of benefits in condemnation
awards really begins in 1829 with the decision in Chesapeake & Okio Canal
Co.v. Key® In that case, Mr. Key, in his capacity of owner of real prop-
erty located in the District of Columbia, sang a quite different song from
the one generally associated with his name. The substance of the lyrics was
dear and simple. The fifth amendment to the United States Constitution
requires just compensation for property condemned for public use. just
compensation means positive, not conjectural compensation. Boiled down,
his argument was simply that only money is a just or positive compensa-
tion, For, he alleged, the requirement of compensation is not satisfied if
the entire award for damages and the value of a partial taking could be
swallowed up by a deduction for benefits, instead of being paid in moncy
compensation, Chief Judge Cranch thought otherwise. Although not strictly
necessary to his decision, he also stated that even without the express
authorization of a charter provision, the jury could have considered benefits
as well as damages, “for the Constitution does not require that the value
should be paid, but that just compensation should he given,”%

Doubt was cast upon the status of the Key case in decisions handed
dvwn during the next few decades in the courts for the District of Colum-
bia.** Fivally, in Bauman v. Ross,™ decided in 1896 and generally regarded

47§ Fed. Cas. 563 (No, 2649) (C.C.D.C. 1829},

8874, at 564,

& Distyict of Colurshia v, Armes, 3 App. D.C. 393 {1896) ; District of Columbia v. Pros-
pct Hill Cemaetery, § App. D.C. 497 (1895).

W15y US, 548 (1896},
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as a leading case in federal law on this subject, the question came before
the Supreme Court. The opinion reviews past legislation for the District
of Columbia and prior decisions, both its own and those of state courts.
On the basis of the practice and authority elicited by its review, it approved
the language of Judge Cranch and established it as the minimum rule for
cpmpensation, by that time applicable not only to the District of Columbia
and the federal government, but, by virtue of the fourteenth amendment
as construed by the Supreme Court, to the states as well.”

‘The general proposition established by Bewman v. Ross, having by now
gained the *“acquiescence of years,” ™ is probably beyend the pale of serious
legal attack. Subsequent decisions, however, revea! considerable obscurity
and confusion in the application of the general proposition. The two major
categories are (1) questions concerning the type of benefits which may be
deducted and (2) questions concerning determination of the amount to
be deducted.

A. Type of Benefits Which May Be Deducted

There is, perhaps, ntore confusion over the guestion of which henefits
are deductible than over any other single question arising under the head
of permissible offsets to condemmation damages. Besman v, Ross, though
it does not deal squarely with the issue, does touch upon it in language
which raises the possibility of a constitutional interdiction against deduct-
ing “general” as opposed to “special” datmages.

The confusion only becomes rampant, however, on the issue of what
constitutes deductible specizl benefits and non-deductible general ben-
efits. The question arose recently in the case of United States v. 2,477.79
Acres™ in connection with a partial taking for a reservoir on which a part
of the remaining property would front. A? issue was whether the creation
of “lake” frontave constitutes a deductible benefit. The court held that it
does, under the ruIe that “special benefits are those which are direct and

peculiar to the particular property as distinguished from the incidental

benefits enioved o a greater or less extent by the lands in the area of
the 1mprovement”"

As a test for d:fferennatzng special from general benefits, the court’s
formulation is considerably wanting. “Direct” and “peculiar” convey little,
if anything, more than “special.” The court rejects exclusivity as an essen-
tial characteristic of “special”: it is immaterial that “other lands in like

7 See, £.g., Jones ¢. City of Opelika, 336 U S, 584 (1942); United States v, Hall, 26 Fad,
Cas, 79 (No. 15282) {C.C.5D. Ala. 1871); Barneite v, West Virginda State Bd, of Edue,
47 F. Supp. 251, aff'd 215 TS, 624 (1942).

72 Judge Benjumin Cardoze’s intmitable Jangusgpe.

3 259 F.id 23 {5th Cir. 1958},

4 1d, at 28,

A
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.iunitions are similarly benefited.”™ But it also holds that “if there has
teen a general benefit . . . as well by reason of the property being in the
arca of the improvement the armaount of the offset would be limited to that
part of the increase attributable to the special benefit.” ™

Taken as a whole, the court appears to hold that to create a special or
peculiar and direct benefit, the Improvement must physically alter the
sgbject property. But read thus, it is hard to understand the coust’s depre-
cating reference to United States v. Alcorn™ Alcorn professes satisfaction
~that the increase of vaiue to the defendants’ property due to its proximity
1o the great project, while different from that enjoyed by owners of more
remoie land, is not a special or direct benefit to the land not taken .. . "™
But this can hardly have mcant, in lght of the Supreme Court decision
cited in this connection,™ that Alcorm was according weight to the factor
of exclusivity rejected in 2,477.7¢ Acres. On the other hand, it may well
rave meamt that a physical change, such as the change from upland to
rinarian land in 2,477.79 Acres, was essential. For while the government
:.trc:,sed the intervelationship between the location of the subject property
«nd the improvement, the only physical change was that the property
would be adjacent 16 a rallroad right of way to be constructed to replace
a way that would be Sooded by the project proper. The conceded increase
in the value of defendant’s remaining property was attributable not to the
adjacent railrocd right of way, but to the demand for residential, business,
ardl industrial sites which the realty market anticipated would be created
by the Bonneville Dam, the principal improvement,

The opinion in 2, 477.79 Acres is less readily reconciled with the Supreme
Court’s decisions in Brand v. Union Elevated R.R5 and McCoy v. Union
Elevated R.R* 'The conflict is not cbvious from a reading of the majority
opinion in the first case, because that decision appears to rest on unrelated
greunds. The dissent, however, takes issue with the majority as sanction-
ing 2 test of damage based entirely cn the market value before and after
th; improvement, The vice in such a test was said to be that it “necessarily
charges the owner with benefits which this court has repeatedly held could
st be done, and makes the owner contribute to a liquidation of special
injurics his share of the general benefits derived from the construction and
vperation of the road %

T Fhig.

ld, at 29,

%150 ¥.2d 487 (9th Cir. 1935}, rehearing denied {1936).

S ld. ar 4y,

T Unitzg States v. River Kouge Improvement Co., 269 U.S, 411 {1425},
235 VA, 586 {1515),

31 4% U5, 354 (1919).

8238 V.S, at 59899,
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That the majority indeed sanctioned a formula using hefore and after
market valees, became certain with its decision in the McCoy case. But
the court’s verbalization seems unfortunate, It begins by noting that “pecu.
liar and individual” benefits are almost everywhere held deductible, It
then upholds the right of a state to go “one step further and [permit] ..,
consideration of actual benefits—enhancement in market value——{lowing
directly from a public work, altheugh all in the neighborhood receive like
advantages.”*® On its face this would appear to relate only to the sienifi.
cance to be accorded exclusivity: the individual versus the neighborhood.
But this interpretation seems doubtful in light of Bawman v. Ross, since
there the road was held to confer deductible benefits on all the several
abutting owners whose property was taken only in part. Another possi-
bility is the one which brings the case into conflict with 2477.78 Acres:
namely, that the court is saying that the improvement need not effect a
beneficial physical change on the property provided it causes an increase
in its market valve.

This is one instance where clarity might well be gained by tracing the
confusion to its source, Monongahels Nav. Co. v. United Stales.® There,
Justice Brewer in a purely constitutiona! exegesis wrote that the effect of
the fifth amendment in directing compensation ““for the property, and no!
to the owner . . . [is to exclude] the taking into account, as an element in
compensation, any supposed benefit that the owner may receive in com-
mon with all from the public uses to which his private property is appro-
priated . . . " Bauman ». Ross explains the case as excluding general, as
distinguished from special, benefits.

Notwithstanding Bonmaen v. Ross and a host of other decisions em-
barrassed into explaining or distinguishing Monomgahela® the Brewer
dictum seems much maligned. The general-special dichotomy used, if nat
introduced, in the Bewmen case is the real villain. The line drawr in
Monongakels is not general versus special, but person versus property.
The underlying cause may be greater convenience of access, or the lixe.
But in every case the result should be an increase in the present marke!
value. The improvement may also benefit the property owner, or ! ™=y
benefit the property owner individually, but not the property. This con
be illustrated by reference to the factual situation in McCoy. The plainti,

B 247 U.S, at 366,

84 148 US, 312 (1893).

85 74, at 326, : .

88 See, £.g., Scranton v. Wheeler, 175 US. 141, 155 (1900); Tsabela Irr, Serv. v, Usir?
States, 134 F.2d 267, 270 (1st Cir. 1943} ; Latvian State Cargo & Passenger 5.5, Line v. i '”
States, 88 F. Supp. 290, 202 (US. Ct. CI. 1950} ; United States v. 9.94 Acres, 51 F. Sy
481 (ED.S.C.1943); United States v. Big Bend Transit Co., 42 F. Supp. 459, 474 (EI. Wt

1941).
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s hotel owner, like all his guests, and like all the pecple having convenient”

:-.ccess te and occasion to use the new facility—an elevated street railway-—
benefited by its construction and maintenance in ease of travel, The prop-
€ ty benefited by an increase in its market value. Monongahela precluda
¢ furmer from consideration; it sanctions consideration of the latter in
dezer ’mmnﬂ compensauon
Wiile some federal cases are contrary to the suggested interpretation
of this aspect of the Monengalkcly opinion, there are no Supreme Court
decisions among them. The rule has the merit of being conceptually simple,
and if less simople in practice, at least no more difficult than competing
propos:tmns It has the additional virtue, to those who value consistency,
of using parallel rules t0 determine the logically parallel questions of
damage and benefit.

B, Limits of .Dcductfbiﬁ&y—-—-fi mount of Benefits Whick
May Be Deducted

Related to the question of type of benefit, but not at all identical with
it, is the question of when the amount of the benefit is to be determined.
Discussions of the time of valuation in relatively recent cases have almost
invariably been in the context of damages. There the rule is that the crucial
date is generally the time of taking.*

Public improvements, cer‘ainly majm oies, come into the public lime-
lizat lﬁ"&g before the government is in a position to begin the uadertaking,
There is the inevitable and often quite extended penod of debate and
amendment between the legislative propesal of a public improvement and
approval of the final version by the President. There is additionally some
iapse of tirne between the final approval of the project and the taking of
the first formal step to condemn the necessary interests in land. Hence,
by the date of taking, the realty market may have discounted the benefits
anticipated from the project in the same way as stock market prices herald

events in the business world. United States v, Alcorn™ describes one such

instance in connection with the Bonneville Dam, constructed in the mid-

1930’s: land that before public announcement of the project had at most

4 nominal value of about 100 dollars per acre had, by the date of taking,

- skyrocketed to a value estimated between 1,500 and 6,000 dollars per acre,

The Bonneville Dam takings, probably extrerae in degree, but not unusual
in kind, {ilustrate the type of situation which has given rise to the prim:ipal
exception to the ﬂenera.l rule that value is determined as of the time of
the taking,

57 United States v, Miller, 317 U.S. 369, 374 {1943}, citing Shoemaker v. United States,
42 T8, 282, 504 {1893), and Kerr v. South Park Comm'rs, 117 U5, 3¥9, 386 {1886).
856 Fad 487 (sth Cir, 1935).

b 1
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The exceptzon as ‘omt.lated in United Siotes v. Miller™ is .. follows:

g s ot ¢1..,, g-gfve 03 7«, 2""")'.21:"2 ﬁ‘--

-—«--;..y-' " Ler Pl ‘--1

B OV i

memt e gale Fraor s
within the area where they wete IRely 0 Be taken for ke 32¢] s,
might not be, the owners were not entitled, if they were u‘iumate!y taken,
to an increment of value calculated on the theory that if they had not been
taken they would have been more valuable by reason of their proximity to
the land taken™

‘The rule as stated seems reasonably clear. 1t would recoup for the public
any appreciation in the value of condemned property subsequent to the
date (guaecre, whether approval or effective) of the act; it would give the
owner the benefit of any speculative increase hefore that date. When, how-
ever, the rule is juxtaposed to the facts of Aleorn its proper application
seems far less clear.

The Bonneville Dam project had its origin in a state proposal appraised
and authorized by referendum vote in 1932 It was adopted by the feder)
government in 1935, when Congress authorized and the President approved
an appropriation of twelve willion dollars for it. Adlditional appmpmtmm
for the project were voted in 1936 and 1937, and the project was agiin
authorized by Congress in 1937, Alternate routes for the right of way were
sarveyed in 1936. It is not clear whether any of those routes werc locatee
on the respondents’ lands which were ultimately condemned. This is one
of the sources of confusion. Ancther is that the cut-off date selected by
the trial court, and approved by the Supreme Court, is Augnst 26, 1937,
the date of Congress’ second authorization,

On the face of the rule, it would seem to justify nse of a far earlier date,
1935, when the federal government formally entered the picture and per-
haps even 1932, It is impossible to say whether use of the 1937 date means
that where a project is made the subject of more than one legisiative auther
ization, only the last one will be given lega! significance for valuation pur-
poses, oF whether it simply reflects 2 t"“’uae on e part of the governmen
tg aroee that an easlier date shoold apoly.

In a tolal talking, the question is simply whether or not the oomner s
to have the bepefit of Increments in vaiue subsequent to whatever dote 5
selected for that 1'mr=30-:c The gaestion breomes more cornlex in te con-
text of a partial taking. There n hecornes neresmry 0 dumc aqditiona!

vhether the condemmor sinll he ziven the berefit of the anpreciation at

wliether it should be ignored, wh:ch wonld have the effect of splitting e
:ncreme'lt between condemnor and condemnee. The light shed by the Iiiller
opinioh on the condemnor’s rights has a Jcidedly Delnbic cast,

-

vy

-':/:

49 £1533.

~
L

FhId At 5TG,
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The substance of the respondents’ argument before the Supreme Court
in Miller appears to have been that appreciation resulting from announce-
ment of a project is a general benefit, and therefore should not be deducted
in cComputing severance damages. The contention was rejected as lacking

in merit “in light of what [had] already been said,”® presumably with
regard to valuing property actually taken.

" The significance of “what had already been said” in Miller appears
1o have escaped the Fifth Circuit, which authored United States v. 2,477.79

Acres,® one of the rare opinions discussing time of valuation of benefjts.
There, in addition to two tracts taken for the reservoir purposes previously
mentioned,” a third tract, forming part of the 2,477.79 acres, was to be
used in connection with the expansion of a military fort. The court of
appeals ruled that the three tracts, which were held in single ownership,
were, in legal contemplation, a single parcel. The question presented was
whether the enhancement of the value of the fort tract resulting from the .
reservoir project ought to have been deducted in computing the award for
the reservoir tracts. The argument against the deduction was that the
appreciation in value of the fort property occurred when the contour line
of the reservoir was established, an event which preceded the simultaneous
taking. This is little more than a slightly different statement of the argu-
ment rejected in J{iller that the benefits and damages entermg into the
computation of a net award for a partial taking were those in existence
on the date of taking. While the results are not inconsistent, the bases are,
or at least may be, The Fifth Circuit version of the applicable rule is that

“it is the creation of the improvement and not the incident of the taking
to which we look in determining whether there has been a benefit o neigh-
boring land that is to be reckoned as a factor in measuring just compensa-~
tion,”™ “Creation of the improvement,” the crucial event according to the
Fiith Circuit case, is hardly synonymous with the “date of the Act,” the
Supreme Court'’s apparent preference in Mler.

Integral to the argument of respondents in Mdler is the interrelation of
what and when, Thelr argurment that the appreciation was a general as
opposed to special benefit, if it had prevailed, would bave eliminated the
valuation date as an issue in the case. As reported, respondents phrased the
argument thus: .

And to require the exclusion of any increase in value resulting from the '

announcement of the project In fixing just compensation for the land that

91 j¥id,

83259 F.2d 23 (Sth Cir. 1958). This conclusion seems not unfair in view of the fact that
the district court twice cites the Miller case, but not in connection with the deductibility of
appreciation in computing damages, a question squarcly in issue, The conclusion is, moreower,
refnforced by - consiceration of the court of appeals resolution of the isse.

¥ See mote 13 suprs and sccompanying text,
1250 P.2d at 2%,
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is later taken for said project is eguivalent to allowing an offset for zenersl
benefits, common to the community, sgainst the damages suffered by the
landowner by such taking's

This language is strongly reminiscent of that of Mr, Justice Day, die.
senting in Braund v. Union Elcveted R.R.™ which is not cited. More sur.
prising is respondents’ {ailure to cite United States v. Alcorn, which supporis
their position on strikingly similar facts.

In both Alcorn and Miller, the major undertaking in the backgrons.
w28 & reclamation project in which the central feature was the constructics
of a huge dam. In both, carrying out the plan would flood railroad righs
of way which were to be relocated as an incident of the major project. In
both, respondents’ land was taken for the incidental, rather than the prin.
cipal purpese. The resolutions of the two cases, however, take quite diz.
parate paths. In Alcorn, the decision rested on the general-specific dicho.
omy, avoiding thereby any need to fix the date of evaluation. The decision
in Miller, by contrast, is made to turn on the date of evaluation, whie
omitting all mention of general versus special,

This fixing on what or when, each to the exclusion of the other 2:
though the two were entirely unrelated, is the typical pattern of judicial
decision in this area, a pattern which harks back at least to 1880, and the
decision of the Supreme Court in Kennedy v. Indiangpolis™ There the
city, some years before the litigation, had made a number of partlal takinas
of property for a navigable canal, The action was brought to quiet title,
and turned on whether the city’s title, acquired by eminent domain some
years earlier, was good. One of the original owners had sought damages for
the partial taking of his property. His claim had been dismissed on the
ground that any damages were exceeded by the benefit irom the projectes
improvement, a navigation caral. The anticipated benefit never materizl:
ized, however, because the project was abandoned before its completion.
This fact proved crucial in the later action. The rule of law applied by the
Kennedy Court was that title to condemned property passes when com-
pensation——which may include benefits—is paid.®® It held that, because
the benefits never accrued to the land in quesiton, title never passed. The
application is correct if benefits means existing physieal benefits. It may
or may not have been correct—the facts stated in the opinien are insuft-

88317 US. 360 {1942},

88 338 11, £84, 596 (1915},

" 103 0.8, 599 (18303,

98 Cortain state constitutions have been construed as requiring a similar result, See, 22,
Xv. Cowsr. srt. 13 {construed in Goodwin v. Goodwin's Exccutor, 200 S.W2d 458, 460 (Ry.
19561} ; Mica. Const, art. 13, $ 1 (construed in State Highway Comm'r v, Newstead, 337 Mich.
233, 241, 59 N.W.2d 269, 275 {1853)}. Here, bowever, ro specisl Janguage was invelved and
the rule is stated as simply one of general law,
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clent to say—if benefit is defined to mean an increase in market value,
either unqualified or one resulting from a projected physical change bene-
ficial to the property.

United Siates v. River Rouge Improvement Co.,” in focusing on one
element to the exclusion of the other, follows the Xernedy case, but takes
we alternative approach of ignoring when and dealing only with what.
The case arose under an express legislative direction to deduct for any
“special and direct” benefit.’™ Whether a benefit within the meaning of
the statute had been conferred was very much in issue. The lands in ques-
tion all {ronted on a river which was navigable only 1o very small vessels.
The projected improvement would make it navigable for the large freighters
required by local industry, On these facts the Court found the requisite
benefit: “We are of opinion that an increase in the value of the remaining
portion of any parcel of land caused by its frontage on the widened river,
carrying a right of immediate access to and use of the improved stream,
would constitute a special and direct benefit , . . 1%

To this point, the opinion is periectly consistent with the fair market
value of benefit theory deducible from Monongehela, which, though cited
by defendants, is not mentioned in the opinion. But the Court went on to
distinguish a special and direct benefit “from a benefit common to all lands
in the vicinity . . . " The possible inconsistency with Monongahels arises
Lecause the Court did not rest its resuit only on the underlying facts. Not
all property beneficially afiected by a public improvement will be affected
to the same extent. The appreciation will be greatest as to lands bordering

and physically changed by it, gradually vanishing as the outer perimeter ...

of the improvement’s impact is reached. But market appreciation, regard-
less of amount and regardiess also of whether physical change is an ele-
ment, is always an indirect benefit in the sense that it is not created by the
improvement itself, but rather by the market’s evaluaiion of the improve-
ment, Monongalele permits recoupment by the public of all benefit. Con-
gress, however, may elect to recoup less than the constitutional maxi-
mum.** In River Rouge, it can be argued that Congress made that very
claction, using the word “direct” in order to limit deductions to property
physically changed by the improvement. The logical difficulty is that, {rom
all that appears in the opinion,'™ the improvement was still iz fuliro when

99269 T.S. 411 (1926).

180 40 Stat. 911 (1018).

2 789 U8, ut 413,

102 See discussion at note 65 mpro.

1031t is not at all certain from the Court’s statement of the facts whether or Bot the im-

provement had been made by the date of decision. The consistent use of the future tense in -

reforting to its benefits strongly suggests that, of least as of the time of argument, the project
had aot been completed.

atels
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the amount of the deduction was calculated. Hence there were at the time

no “direct” bepefits, but only the indirect benefit of increases in property
values reflecting the market’s _}udgment that the imorovement would be
made and have the anticipated economic effect.

The only conclusion which this attempt at synthesis seerns to justify is
that the law in this area is badly confused. It Is, therefore, to be regretted
that the Supreme Court by its curt disposition of this issue tendered by
respondents in Miller, lost an opportunity to shed some badly needed light.

Inx

STATE LAW

A. A Vertical Cut

On the issues relating to benefits, it would not be unreasonable for
federal courts to look to state adjudications for guidance. For various
reasons~-principally the generally accepted distribution of functions be-
tween federal and state governments which allocates to the states the duty
of providing many of the necessary public improvements, notably high-
ways—ithe states have been the more energetic in using eminent domain.
Out of repeated opportunities to rethink an issue in a wide variety of fac-
tual contexts, and to test soluticns, there could come a consensus which
would be a generally acceptable precedent. But despite the undoubted ex-
cellence of many of the state judges and the apparently careful and ex-
tended consideration given those issues in numerous opinions, the result
can hardly be described in glowing terms. An attempt to draw finer dis-
tinctions in the area of benefits has involved the state courts, like their
federal counterparts, in the semantic riddie of general versus special ben-
efits. Every conceivable resolution has its vigorous exponents, but no one
resolution is possessed of encugh of whatever it takes to still competing
voices. Hence conflict and confusion abound.

In some states, 2 body of reasonably certain rules appears nevertheless
to have somehow evolved.'™ In many others, however, the struggle to reach
legal nirvana in this area continues. And Siete Higirway Comm'n o.
Bailey,'™ a recent Oregon decision, indicates that unhappily, the path is
hard and progress slow. There at least as to one of the two major issues—
the type of benefit deemed decuctible—a comprehensive review of legal
precedents preduced not the hoped for principle, but “apparent inconsis-

104 For p detailed exposition of state Inw, see gencrally 3 Nrcmors, Exnmexr Dowars
8§24 B.6205-8.6211 {34 ed, 1950) ; Onosr, VArvarow $§ 3~10 (2d ed. 2053} ; Annot, 145 ALR.?
(1043).

185 212 Qre, 261, 319 P24 906 (1957},
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wncies.” Confronted by such a sitwation, courts will sometimes turn it
10 advantage. Using the confusion as their key to greater judicial freedom,
they will decide the case on reason and equity, Not so the Oregon court;
it felt constrained by the weight of the past to reject the rule it apparently
preferred, in favor of another, which it adoptad “reluctantly” and with a
wloomy foreboding that it would prove difficult to apply. Thus, after ail
the soa..}-searc:um the Oregon law remains—concededly—uncertain and
unsatisiactery.

Nevertheless, the paths pursued and the alternatives available merit
close examination. The object is not to point up the details of the existing
coniusion, which would serve litie purpose. Rather it is to retrace one
segmezt o the relevant legal history in the hope that it will give an insight
inio where and why one turn rather than another wrs taken and perhaps
even suggest correctives.

State Highway Comm’n v, Bailey is a convenient vebicle for this review
because it raises both the issue of which beaefits qualify for offset and the
estent to which suca qualifying benefits may be recouped.’® Before the
improvement, the property in question was suitable only for agricultural
use. This was largely attributable to its inaccessibility. The new road to
be constructed by plaintiffs would make it economically feasible to sub-
divide part of the property for residential development and to devote
another part to coramercial use. For the purpeses of the appeal, these
facts were treated as established. The controversy concerned the purely
lecal question of their effect upon the issues presenied. Plaintiffs con-
tended that the newly available uses increased the value of the remaining
nroperty by about 5,000 dollars. Defendanis persuaded the trizl court to
strike the allegations of bezefit and to exclude proof of them on the theory
that such beneﬁts were general and not legally deductible under Oregon
law. The Oregon Supreme Court affirmed.

Oregon, ke most states, started out with the simple, unitary, and
common sense rule that the measure of damages in eminent domain was
ihe difference in the fair market values before and after the taking, This
was established in Pufnam v. Douglas County ™ where the appellant,
purt of whose property was taken for a county road, had requested the
cuurt to charge that benefits from the road might be “offset against con-
sequentizt damages to the premises, but not against . . . the land.”* Instead

10071 §s all the more appropriate because the federad government probably bad o practical
intercst in the outceme; it may weil have been a partaer in the Jimdted access highway for
which a part of the defendants’ property had been laken. If so, its share of Lthe cost was affected
by the jury’s verdict of $22,000 for defendants, of which a1 least 35,000 and possibly up to
$0,653 (the umount claimed by defendsnis in their answer) sepresented damages to property
RWaining -.oler the taking.

107 8 Gre. 528 (187)).

M2 ag 829,
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the court directed the jury to consider “all special advan:ages . ., as, for
instance, the giving of an cutlet to market to said premises, and the en-
hancement in value of the land taken,”® Furthermore, the trial court
stated that in the event the jury found that appellant’s property was not
rendered less valuable by the improvement it was to render its verdict
for the respondent—which the jury proceeded to do.

The appellate court, one judge dissenting, sustained the judgment
below. The majority rested its decision on an ancient canon of judicial
construction that a legislature which “borrows” the statute of a sister
state is deemed to have also adopted the judicial construction of the statute
by the courts of that state. The court noted, with cbvicus satisfaction, that

_ the market value rule bad been adopted by the then far more legally
* sophisticated triumvirate of Pennsylvania, New York, and Massachusetts,

But it gave particular weight to the consenance of the decisions of Indiana,
because the constitution and statute of Indiana hzd been the model for
its own,

Putnam v. Douglas County was not, however, fated to become a mile.
stone in Oregon law. The single issue there posed and resolved was trans-
formed into the now familiar dual issues posed in Beiley. The substance
of the Putner: resolution was also modified over the years,

1. Offset Ageinst Volue of Land Tohen

Cffsetting benefits against the entire award may well have been the
accepted practice for a time after the decision in the Pufnam caset® But
the rule appears to have been expressly affirmed in only one snbsequent
decision—Re petition of Reeder ™ That case, decided in 1924, states
that the value of land taken as well as consequential damages may be
compensated in benefits other than money payment. Other cases, streteh-
ing in a chain from Pufncin to contemporary decisions, unroken except
for Reeder, seem inconsistent with the Puingm-Reeder view. They state
the “well-settled” rule to be that “in estimating the damages aceruing to
a land owner from the exercise of right of eminent domain by a railway
company the owner of the fee is entitled to recover . . . the fair value of
the land actually taken .., ."™®

200 7o, at 329-30.

310 Thus, in Beeloman v, Jackson County, 18 Ore, 283, 27 Pac, 1074 (1890}, the jury re-
turned & verdict of “no damage,” although the municipelity had opened 2 road through Lhe
petitioner's property,

1110 Ore, 454, 222 Pac, 724 (1924},

112 Farrjson v. Pacific Ry. & Nav, Co, 72 Ore, 553, 559, 144 Pac, 91, 9% (1914), See also
Keane v. City of Portiand, 115 Ore. 1, 12, 235 Pac. 677, 681 {1925} ; Portland-Oregon City Ry,
v, Sanders, 56 Ore. 62, T3, 167 Pac. 564, 568 (1917); Portland-Oregon Clty Ry, v. Penney,
81 Ore, 81, 85, 158 Pac. 404, 406 {1916} §
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Several of those cases are arguably distinguishable in that the con-
demmor was not a public body but a private corporation operating for
private profit.** Furthermore, the language dealing with deductibility of
benefits in most and perhaps all of these cases is merely dictum, since the
facts, as stated in the opinions, did not put the question of benefits in
jssuet'* Presumably in recognition of this, these cases do not appear o
%..ve been urged as authority that no benefits whiiever may be considered.
Nor should they be autherity in cases, such as Stote Highway Comm’n v,
Beiley, in which the deductibility of special benefits is conceded and the
issue is wisether particular bemefits qualify as “special.”

in this entire line of cases, including, in fact, Re petition of Reeder,
Putniam v. Douglas County was not ciled in connection with the issue of
deczctibility of benefits. State Highway Comm’n v. Badley unearthed the
anpurendly forgotten precedent, only (o overrule it. Since the contra-

- Puinam cases cited in Basley were al} susceptible to veconciliation by one

wechnique or other, and since on the suviace Puinam was still 4 precedent
in good standing, its jettisoning would seem to have been the free act of
the Bailey court. The court, however, disclaimed the power of choice. The
opinion states, virtually at the outset, that:
It is now {trmly established by our decisions that such benelits may be set
off or employed to reduce the damages to the remainder of the tract not
taken, but cannot be wsed to adversely allect the right of the owner to
receive the fair cash market value of the Tand actually taken . . . for high-
way use.”*®

One consequence is that the judicial record is barren of any statement
attempting to justify the departure from the law of Puinem v. Douglas
County. On the one hand, the cascs which do not recognize its relevance
even to the extent of citing it, can hardly be locked (o for such a state-
ment. On the other hand, the one case whick does recognize its relevance

W3 5. ORGEL, 0p. cit. supre note 101, at 44—45; Annot, 145 ALR. 1%, 22 (§i943),
both of wkich make this distinction. While not conclusive against this argunient, it iz of some
signiicance that ather jurisdiclions, for example Pennsylvania, construed just compensation
a8 an objective quantiiy not dependent on the idennity of the payor. See, £.4., Pitisburgh,
BAB. Ry, v. McCloskey, 110 Pa. 436, 1 A1l, 555 {1835},

134 7n this sevies of cases, it can even be argecd that the statements are more debased than
ardinary dicta. For in many, the court does not appear 1o be addressing itseli 1o benefits as
a hypothetical issug—ihe typical context of dicty; it appears periectly oblivious to the issue.
Thus, in Harrisen v. Paclfic Ry, & Nav, Co., 72 Ore, 553; 559, 144 Pac. 91, 53 (1914), the
sixicment of the measure of just compensation includes only twe cements. There iy the fair
markel value of the part taken and there is ihe "injucy 1o the remainder of the same tract.”
A more recent case, State Highway Comm'n v, Superbilt Mig. Co., 204 Cre. 393, 412, 281 P24
07, 715 (19535}, states the rule in virtvally identicsl lampuage. Since neither case jnvolved
a legal or factual controversy as to benefits, there was no hiced for the court 10 state what the
aieet would have been bad they been present.

18 213 Ore. at 277, 315 P24 at 914.
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treats the question as settled by prior cases, which precludes reason from
any role in the determination of the case at barM*®

2. Special versus Generol Benefits

The distinction between general and special may have been known
to the court that decided Putnam v, Douglas Couniy in 1877, Indeed, its
reference to “special advantages” in its instruction pertaining to the
assessment of benefits suggests rather strongly that it was, But it is a
distinction which can be greatly blurred if not entirely obliterated by the
before and after market value measure of damages. In Beekman v, Jack-
son County™'® the distinction comes into sharper focus. There, toc, a road
had been laid out over the plaintiff’s property, but he was denied a verdict
by the jury which found that his property was no less valuable after the
taking, Chief Judge Thayer reversed, quite clearly because he differed
from the iury's conclusion. Thus, he stated that plaintiff’s lands “are
already accessible to a public road, which answers their necessities in that
particular, and the benefit to them by the opening of the road in question
is evidently remote and specutative,”*'® If the opinion had said no more,
it could be read as applying preciscly the same law as Putnem. The opinion,
however, says more, and in doing so adds confusion. Thus, the court stated
that it was pot ciear from the record whether the jury had in view 2 pecu-
liar berefit to appellant’s premises, or some general benefit which he
would receive in common with others,™® and at another point, that for a
benefit to be legally cognizable the land must “gain some peculiar ad-
vantage.’“’"’

The confusion was heightened by two condemnation proceedings
brought in 1916—Portlend-Orcye: City Ry, v. Ladd Estote Co.'™ and
Portland-Oregon City Ry, v. Penney!™ Although both cases were brought
by the sams= party within a single year, there is an interesting difference
of approach in the cpinions. The Ladd case, which was decided first, was
approached as an ordinary condemnation case governed by the general

116 The regret voiced by the Bojizy court applisd only to its resoluiion as to the type of
benefits that were deductible. This reluctance may have sensitized the court to the diversity,
diatinctions, and conflict on whick it commented, These characteristics seem hardly more
marked in this area of Jopal evalution than in the development of the Jaw poverning the extent
to which non-meney compensation might be given for proparty talen or damaged by cminent
domain, an ares which is not so described by the court.

117 18 Ore, 283, 22 Pac. 1074 (18490).

118 12 at 255, 22 Pac, at 1075,

119 Id at 285, 22 Pac, at 1075,

120 fd, at 286, 22 Pac. at 1076,

12139 Ore. 517, 155 Pac. 1192 {1916).

13281 Qre. 31, 158 Pac, 404 {1916).
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principles enunciated in the Beekman case. Peaney, which was decided
only three months later, has a quite diiferent tenor, although it cites Ledd
and is perfectly consistent in result. In Penwey, the court emphasized a
special statute, which precluded the deduction of benefits, applicable to
private corporations condemning for rattway purposes, but not to a county
condemuing for highway purposes. Furthermore, although purscing the
same road as Ladd, Penney “icllows it with unwilling feet... ™

Tae cuite clear tendency in this line oi cases was towaxd resiricting
the benefits that could be classified as special and deductible. Re petition
of Reeder, although in accord with Puinam v. Douglas County on the
extent 1o which benefits can be deducted,”™ would seem to complete the
break from the view probably taken in Putnam on-the issue of which
benefiis qualify for deductions. The instructions to the jury in Reeder,
on appeal, taught that, to be Geductiie, beneiits had to be “founded on
some increased use and useable value . . . as well as the market and sale-
able value of the land, and not such as Increases the market and saleable
value alone,”™*

These cases are the milestones in the development revzewed by Seate
Highway Comm’n v. Bailey. If the Bailey court objectively sought the
guiding light of authority, and not merely authority consonant with its
own views, it is hard to see why it did not read Re petition of Reeder as
continuing the trend which had set in almost before the ink was dry on
the opinion in the Puinam case™ The Bailey court, bowever, did not
view Reeder in this light and did not so evaluate the trend. It distinguished

&

1B 74 at £6, 158 Pac. at 405.

124 See notes 1G7-12 supra and accompanying text,

125212 Qre. at 297-08, 319 P.2d at 924.

126 This seetns clear encugh irom the formulation of the applicable legal rules in those
¢cases. But it is heavily underseored by the facts. Special benefils in the Pensey case were alleged
by way of three countercluims. One set {orth that because of the coming of the railroad for
which the right of way was being condemned, 2 convenient modern hiphway would be cone
strucied Lo replace the steep, unimpreved vead which was then the defendant’s only means of
getting from his Jand te the main highway for the peneral arca. While thix may be dismaissed
as an ziieimpl to recoup belterment value not yet in exislence and to be created by another
agency, this is net true of the other two laims. They alleged benedits in evhancement of the
wvalue of the land (1} in terminating its inaccessibBity which bad hitherto prevented its profit-
aine use and {(2) in the consiruction of a freight and passenger depot.

In the Ladd case, the special benefits claimed were again transportation faciities to ax
underdevalozed area. Counse] for the railrond attempted to counter the charge of general oc
cojamuanity bevefits by arguing that the mile-long tract to be lraversed was lined by two addi-
tiens, both owned by the defendant, and that there wWas no “community” o reap the benefits
which were, thus, peculiar (o defendant’s land. To this the court made two replies. First, Soih
additions had in large part been sold. Second, tbat "my beneft acerving to defendant thereby
which ix greater than that of its remote neighbors is merely a qmuon of degree rather than
class.” 79 Ore. at 521, 155 Pac. at 1194,

i
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the Permey case as resting heavily on a statute, which was inapplicable
to highway condemnations, and distinguished both Penmey and the Ladd
case as condemnation by private rather than public corporations,*® Qut.
of-state authority was also consulted, and found to be no more satisfac-
tory.*®

B. A Horizontal Cui

Nevertheless, the Barley court did adhere to the special-general dis-
tinction, declaring, however, that special benefits should not be narrowly
constrited. Two facts are of special note in this resolution, First, the court
professed reluctance to adopt it. Second, its reason for acting contrary to
its own inclinationr was its respect for Justice Holmes and his admonition
that “The life of the law has not been logic, it has been experience,” The
court then sums up the relevant experience: “it appears that the earlier
practice which set off both general and special benefits against damages
has lost ground and is now retained in only one state, Indiana.”'* The
accuracy of this statement is hichly questionable.*™ But its peculiar inter-
est derives not from that, but from the fact that Indiana is the state whose
case law had been given added weight by the Oregon court in Puinem v,
Douglas County, on the strength of the still respectable canon of construe-
tion that a legislature in borrowing a statute is deemed {o 2!s0 borrow the
judicial construction given it.

The Bailey court’s avowed distaste for its solution is not packaging
calculated to give it 2 wide appeal in other jurisdictions. Furthermore, the
court seems to have been quite moderate in its appraisal. This, however,
is not conclusive of whether other courts would do well nevertheless to
follow the same path as the Oregon court, assuming they have freedom of
choice, That requires a relative evaluation of the Oregon rule, to the extent
that it can now be gauged, against other alternatives.

1. Special Bencfits—QOregon Style

The Oregon law, per Bailey, is committed to the rule of Hempsiead v,
Salt Lake City** It qualifies as special any benefits which pass the test

157 While these differences do exist, it is perhaps an interesting insizht into the judicial
process thet this possibie distinction is not mentioned iy conmection with whether land taken had
to be paid for in money, although equally relevant to that jssue.

128 No princtple of seleclion is articulaied by the court, The guotations appear, however,
to be marks of approval for the views expressed rather than a representative sampling of dife
feremt views.

130212 Ore. at 305, 319 P.2d at 927,

132 See note 134 infra.

121 32 Utah 261, 90 Pac. 397 (1907).
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of whether they add anything to the convenience, accessibility and use of
that property is contradisiinction to benefits arising incidentally out of
the improvement and enjoyed by the public generally ™ This sort of gen-
crality could mean zil things to all people. The court indicates by a list
of specific items wihat it understands to be within the scape of the rule:
an improved outlet to the market; suitability for a higher and better use,
specifically for residential or commercial subdivision; frontage on a bet-
ter road; and improved modes of access'™——provided, always, the benefits
are not shared by non-abutting lands.

The greatest difiiculty with the Utah rule, or, more accurately, with
the rule as annotated by the Oregon court, is its seeming inconsistency.
Fer example, the court specifically declares newly created suitability for
sudaivision to be 2 special benefit. Vet it would seem that such a benefit
might well be shared by non-abutting land in only slightly lesser degree
than the abuting lands. An area may, for exampie, be separated from a
large, central city by & mountainous ridge. While the route between them
is poor and circuitous, the difficulty of commuting renders the outlying
area unsuitable for development as a suburb of the city. A road tunnelled
through the ridge removes the commutation obstacle to the area generally.
Land abutting the new road is forthwith suitable for subdivision. But so
are nearby, non-abutting lands. The construction of a modern highway,
of even ten miles—a short commute in our automobile age—especially
through mountainouys terrain, is probably beyond the financial resources
of any subdivider, and probably not economically feasible for private
enterprise. This 1s by no means true as regards a secondary road leading
into the maia road. In fact, in Levittowns of today, which are increasingly
Lie rule ratier than the exception in the pattern of development, construc-
tion of such secondary roads connecting the subdivision with the world
outside it are a commonplace. On this analysis, the special quality of the
senelits singled out for the inclusion by Beiey is reduced to insignificance,
ii, indeed, it is not eliminated entirely. Prevision of difficulties of this
niwure appears to have been responsible {or the Oregon court'’s Cassandra-
like conclusion, Nevertheless, it casts aside as even less acceptable, two
ciner alternalives: (1) to lump all benelits in a single category, without
regard to general acd special, and (2 to disregard Denefits as such and
icok oniy to the value put on the property by the market. The objeciion
voiced to treatiny all benefits alike, without regard to whether they are
special or general, is of wide applicability but doubtful validity. It is,
purely and simply, that no state does so, with the single exception of

133 212 Ore, at 306, 315 P.2d at 526
183 14, at 307, 319 P.2d at 928.
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- Indiana.’* Every other state—except, of course, Indiana—could with

equal accuracy make the same objection. But on this kind of reasening
man would never have progressed past thinking the werld was flat end
the center of the universe.

2. Morket Value

Although the Indiana rule may be unique in its formulation, it i3 not
unique in its effect. A rule which looks to market value befere and after,
without adjustment for general benefits, should arrive at the same quantum
of damage as the Indiana rule. The Oregon court dees not regard the
market value measure in this lght. It views market value, not as an alter-
native rule, but as a manifestation of confusion which has entered the
cases in this area because of the different ways in which the question may
arise: the same court which distinguishes general from special in instruct-
ing the jury on benefits and damages will allow in evidence the testimony
of real estate experts as to appreciation in value which makes no such dis-
tinction. '

While this theory can probably be documented, the quotaticns cen-
tained in the Beiley opinion point in quite ancther direction. Thus, it
quotes the holding of a South Carolina court that “certainly, to the extent
that the benefits accruing to those who own land on the highway exceed
those of their neighbors whose lands are off the highway, they are
special.”*® This is tantamount to saying that there must be a difference
in degree of the participation of abutting and non-gbutting land; that non-
abutting lands must be excluded {rom any participation whatever. The
relative nature of the benefits is further emphasized by the court’s state-
ment that they “usually find concrete expression in a comparatively greater
increase in the value of such [benefited] lands . .. ."'* If the Sonth Caro-
lina view was caused by confusion, the efiect, nevertheless, is clarity. I's
definition substitutes for vague generalities the cancrete money measure of
the market place. Rather ironically, if this analysis has any merit, the
Oregon court cites a decision of North Carolina'*-—another market value
jurisdiction—as specific authority on the effect of availability {or new uses.

134Tn fact, present Indiana faw does distinguish between general and special benefits (see,
e.g., State v. Ahaus, 223 Ind, 629, 63 M. E.2d 199 {1945} ; Renard v. Geande, 29 Ind. App. 579,
64 NE. 644 (1002}), although exrlicr the law appears Lo have ofiset all benefits, Sec, e,
Renard v, Grande, supra; Hagaman v, Moore, 84 Ind, 496 {1982). Morcover, some ather states
do haold the view erroncously ascribed in Bailey to Indiama, Seo NATIONAL ACADEMY OF
Scrences, Sercial Ree'r No, 59, Pra, No. 505, Covpeaxarion or PaorErry For HicEway
Purroses (1950).

13% Wilson v. Greenville Connty, 110 S.C. 371, 326, 96 S.E. 301, 303 {1918},

138 217 Ore, 299, 319 P24 925 (1957) {quoting from Wilson v. Greenwille County, 110 5.C.
N, 326, 96 S.E. 301, 303 {1918}}.

57 Phifer v. Commissioncrs of Cabarrus County, 137 N.C. 150, 72 SE. 552 (1911).
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3. Special Benefits—Variations on the Theme

Othér attempts to distinguish general from specici on some principle
which would afford guidance in various factuwl contexts have produced
somewhat diffevent results. Backer . City of Sidney,™ a 1953 Nebraska
decision, dealt with improved druinage, achieved by the construction of
an underpass. The original decision holds that as a matter of law no spe-
cial benefits were conierred thereby, because the drainage of lands, no
part of which was taken, was also improved. On rehearing, however, the
court modified its views, resulting in the question of benefits being sub-
mitted to the jury?®

The Backer rule tests benefits by whether they arise from the fulfili-
.t of the public object—in which case taey are general—or are merely
incidental to it~—in which case they are »5ocial, The court does not say
to what the jury should be directed to look in applying the new test. The
implication, however, would seem to be that, notwithstanding the oft-
reiterated judicial refusal to pry into legislative motive,*® the issue is
being made to turn on precisely that elusive factor. Presumably the jury
is to be instructed in the case of an improvement such as the underpass in
Backer, to first ascertain the legisiative “purpose.” 1f the project was
initicied in order to improve the drainage in the area, no deduction could
be made; if, however, the underpass was inspived by trafic considerations,
then the improved drainage is to be treated as a special benefit and, con-
trary to Stute Highway Comm'n v, Bailey, an offset even though non-
abutting lands are also benefited. A grey area situation would seem to be
in the ofiing should an improvement be undertaken for one purpose, but
the particular form it assumes be determined by secondary purposes.*

An interesting situation under the Backer rule would be posed by an

18 165 Meb, 816, 87 N.W.2d 510 {1938).

138 Backer v. City of Sidaey, 166 Neb, 492, 89 NJW.2d 592 {1958).

140 Compare Appalackizn Elec. Power Co. v. Smith, 4 F. Supp. 6 (W.D, Va. 1933} ; Glass
v. City of Fresno, 17 Cal, App. 2d 355, 62 P.2d 763 (1936) ; Grand Trunk Western R.R. Co.
v. Detroit, 326 Mich, 387, 40 NWad 195 {1949} ; Hood v. New York Guar, Trust Co., 210
N.Y. 17, 200 N.E. 55 {1936).

141 Thus, in the Bacher case, the legistature may have been primarily concerned to efiml-
nate a dangerous traffic intersection. The alternatives discussed could have included, in addition
to the underpass which was actually undertaken, an overpass; regulation, as to making the
two streets one way; perhaps installation of tradiic éights; 2 modification of the width ar align-~
ment of the streets; improving an alternate road, and perhaps others. To sharpen the issues
wo may assume that it is concluded that tho underpass and overpass ate equally good scluticns
o the trafic problem, and that both pre far heiter solutians than any of the other possibillties
considered. It seems a curious twist that if, as between those two, the legislature chooses the
underpass because it will serve the secondary purpose of correcting a drainage problem, the
nublic forfeits the right to recoup thereior, whereas if it makes the ssme choice for esthetic
reasons, bad reasons, or even Do reason except the aceessity of chooslng, then the public may
recoup the value of the benefit in guestion.
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improvement such as the Bonneville Dam, invoived in United States v.
Alcorn® If the legislative purpose in improvieg a river is navignan or
power, Backer, although not Alcorn, would permit deduction for - ecia
tion in the market value of land in anticipation of an incrensed general
potential of the area, Including increzsed demand fer Iangd, If, on the
other hand, the project were undertaken as an anti-depression measure
or to bring about the economic development of an isolated, backward, and
depressed area, then Backer would seem to point in the opposite direction
like Alcorn and numerous other decisions which €eclare that deductions
may not be made for increases in general prosperity resulting from the
improvement.

Other judicial expositions thus seem to invite ¢ificulties 2t least as
formidable as may await the rule of Stete Highway Comm’n v. Baidley.
Although common, such difficulties are not the inevitable consequence of
adhering to the spccml—geneml distinction in defining benefits. The New
York ceurts, for example, have demonstrated in a series of cases one means
of retaining the distinction, while surmounting or avoicing the usual inci-
dents of it,

The Rapid Transit Acts passed in New York at the end of the 19th
century gave rise to innumerable claims of damage to the property along
the railroads’ rights of way. While many of these came before the courts,
the rights and Kabilities of the property owners and e railroad were
fairly well charted by a trilogy consisting of Bokm v. Mefropolitan
Elevated Ry Becker v. Meiropolitan Elevated Ry.** and Bookman
v. New York Elevated Ry To anpreciate the results of those cases, it is
helpful to frst look at the opinion in a sliskty earlier litigation arising out
of the same type of improvement, a railread™® There, bot~ “-2lore and
after the event, the plaintiil’s property was devoted to a mixture of resi-
dential and commercial use, Despite evidence that the advent of the rail-
rozd had increased the value of the commercial use by more than it had
decreased the value of the residential use, the tria! court had mled tha
in assessing damage the jury migit not tzke {he denelits into considera-
tion, The reversing opinion attempts to draw the line which has proved in
other states to be so fraught with ¢ifficulty. No deduction could bz mace
for “the increase of value resulting from the growth of public improve-
rients, the construction of raflroads and improved means of transit,..”
since they “accruc to the public enefit generally, and the gencral apprecia-
tion of property consequent upon such improvements belcngs to the prop-

M2 50 F2d 487 (9th Cir. 1935), rehenring denied (1936).

1431290 NV, 576, 29 N2, 803 (1892).

144 131 NY, 509, 30 N.E. 499 (1592).

WA 147 NVY. 298, 41 X E. 705 {1805).

148 Newman v. Metropolitan Elev. R.R, Co., 118 N.Y, 618, 23 N.E, 901 {1870),
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ety owner.”™ But damages assessed ngainst the road were to be reduced
by the amount of “special and peculiar advantages which property receives
from the construction and operation of the road, and the location of the sta-
tions . .. ."*** This approach, very muck the conventional one, commands
very little assent from Bolun, In which the court of appeals very nearly
junks the distinction in its entivety: “I confess I have been and am wholly
unabie to see the least materiality in the distinciion between what are
termed special and general benefits to the property left, or whether such
benefits bave been caused by the defendants.* Given a free rein, the court
indicated that it would have limited the inquiry to the actual result in terms
oi market value upon the remainder of the land, Aithough the opinion pur~
ports to stop short of this, the margin by which it does is certainly not
great. It finds that the Incrense in market value was caused by the defend-
ant and holds that such an increase is a special benefit:

Whether the increase is common to every other owner . .. and is greater in

proportion with some owners of property in the side streets than with the

plaintifis, are matters of no imporiance. The plaintiiis are not damaged be-

cause their neighbors are benefited to an even greater extent than they are

by the defendants’ road,}s¢

The Becker apinion, written by the same judge (Peckham J.) in the same
year, reaches a contrary result by what may have been a retreat toward
the more conventional approacih of the prior law. The Bookman opinion,

- however, is persuasive in its reading of the two Pecltham decisions as

entirely consistent on the law, but differing in their facts. The New York
rule {in this regard) is clarified by the Bookman decision. Its reconcilia-
tion of the two decisions rests on the different state of development of
the two areas affected. In the Bokm case the neigoborhood in question was
substantially vacant before the coming of the road, which, therefore, could
reasonably be viewed as causing the development that followed in its wake.
While Becker could have gone either way, the area in question there was
largely built up before the construction of ti:c railroad. In such a situation,
according to Bookman, the previous rate of growth should be determined
and if it is found that the rate aiter the improvement is less than before
and less also than tha: enjoyed by the side streets, it would be legally per-
missible to inier that the railrosd depreciated the value of abutting prop-
crties. By the same ioken, commencement or acceleration of growth after
the construction of the Improvement could be atiributed to it. The ascer-
tainable appreciation is classed as a special benefit, and is measured by
the increase in the market value of the property.

H1 74, at 628, 23 N.E. at 503.

M8 /5ig,

19179 N.Y. ot $92, 29 NE. at 806.
160 I3, at 595, 29 N.E. at &7,
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w
EVALUATION
A, InGencral

One general conclusion which emerges from the foregoing discussion
is that the law-—federal and state—started out on a fairly sound basis. A
second conclusion is that the original foundation has been eroded by sub-
sequent decisions, until today in almost every jurisdiction it is far weaker
than it was ‘at the outset. The simple market value test has been greatly
comp!icated by varicus niceties and distinctions—actual use value versus
mariet value; incidental benefit versus benefit contemplated by the im-
provement; individual bencfit versus community benefit; benefits cop-
ferred by the improvement versus benefits accruing from increased pros-
perity criginating in the improvement—which are employed to differ-
entiate deductible benefits, usually labeled special, from non-deductible
benefits, usualiy labeled peneral.

These refinements have immeasurably complicated the task of the
courts in contested takings for public use. They have also complicated,
even if probably to 2 lesser extent, the task of administrative cllicials in
attempting to negotiate voluntary purchase and sales. Doubtless there
were valuation difficulties under the original, uncorrupted market value
rule.’®* Experts (in every place and at every time) appear to have in com-
roon the ability to rationalize widely varying conclusions ceduced from
a given set of facts. No matter how simple the formulztion of the rule, if

- the valuation proof consists of the expert for the plaintiff testilying to one

value and the expert for the defendan? ‘o a vastly divereent value, all other
things baeing equai, a basis for objective, inipartias, and rational decision is
lacking.

While such proof is all toe common in condemnation proceedings, the
difficulty has not been obviated by the various departures from the nure
market vaiue rule. To the extent that market vaine remains part of the

1 Tn 2 comparative policy evaburtion, the market value role minht be gritictoe ] as restiny
on A not wholly true assumpiion. In forcing a9 owner 1o accept for hls properly an smount
of money that would put hypotheticnl buyers and seliets into equilibrium-—a somewhnt sim-
plified definition of market value-~4he Jaw assumes that any siece of preperly it reszonably
fungible, both vwith money and with other res] property. Unquestionzhly this assumption is
false for many individuals in our society, at least 2s to {heir homes, but the assamption fs not
wnigue to market value measure of cotnnensation. Moreover, It is probably true for our socety
&s a whole and eertainly accords with the market economy that characterizes it. 1§ the assurnp-
tion is, therefore, warranted, theo the rule ean falrly be said to relieve property owners from
any updue burden falling on them s a result of any improvement made for the good of the
general public, By the same taken, it can be said to recoup the betterment valve {rom property
owners for redistribution on whatever principle is ceemed politically desirable by that same
general public,
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squation, the evidentiary problems are unchanged. But that is true even
10 the extent that market value is climinated {rom the original eguation.
Where, for example, the deduction is measured by the increase in actual
use value, it must still be translaied into money value, usually proved by
“expert” testimony.

Thus, the various refinements have leit the clg difficulties virtually
intact; at the szme time they have intzocuced new ones. Inordinate amounts
of time ond energy are squancered in hair-splitting controversy as to
whether a particular fact complex falls withia or without the rule as for-
mulated in 2 given jurisdiction.

Couceivally, additional administrative and judicial dilficulties could
be justiitably assumed 10 advarce policy consideraiions. That, however,
does niot appear to be the case. This is not 1o say the modifications which
have taken place over the years were not policy inspired. The contrary
is probably true; certainly many judicial opinions touching this subject
areres.cw with policy arguments. It is to say that, notwithstanding arduocus
and sestained eiforts at o more perfect justice, prograss has certainly not
been notable. The results in some cases eéven raise the suspicion that the
efiect as been not progress but regression.

B. The Problem of Diversity

On the national level, the paramount consideration pertinent to this
cvaluation is diversity. Under the present law, whether one owner oi prop-
erty located near a projected highway will fare better or worse than another
may be influenced by one or more oi severai factors. Assuming a highway
traversing two states, the law of ane state may be more favorabie to prop-
erty owners than that of the other. The law of either or boto states may
be .iore favorable than federal law. State law may be relatively more
lavorable to property owners in one geographic relation te the project
than to others. Thus, the amount oi an award will depend on the state in
which the subject property is located, whether it Is condemned by the state
or federsl government, and whether it is a partial or total taking.

The coexisience of more than one legal rule applicable to factuaily sim-
ilar situations is a commonpiace under our legal system. A certain amount
of Glversity is douctless inevitable, but even for us it is rare to bave such
3 kaleidoscope of rules pertaining to so narrow a subject as the various
rules pertaining to the deducinility ol henefits from condamnation awards.

In mosi arezs of law, compeiing rues can be adequately describec
and classificd by the mzjority-minority rule dichotomy, so beloved of
nornbook writers, 3y contrast, ia this area the rules reguire at lgast five
pigeon Loles, The present classification of rules, based on special versus
general conelits and on value of property taken versus damage to property
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remaining after a partial taking, is as adequate today as when it was
devised shortly before the turn of the century.

To the extent that this classification creates any m‘xsleading impres.
sion, it is in picturing less, rather than more, dwersxty “1nn actually exists,
since it locks only to legal rules. Bu! the legal rules of two *urisdictions
may be phrased the same, yet lead to quite different resuls> * awards, In,
& state that defines “special” benefits restrictively, 10 isciate one exomple,
fewer deductions will be permitted than in 2 jurisdiction which defines ‘e
same term more broadly.

If diversity of rule is measured not simply by verbal comparison, hut
application as well, it has more probably waxed than waned with the pass-
ing years. As new technelogies and concepts emerge, the possible facteal
combinations become more numerous, And as the factual variables increase,
50 too does the chance of divergent results from the application of identical
genera! propositions of law.*® '

A finding that legnl diversity exists s not necessarily the equivalent
of an unfaverable value judgment. Conceivably, it may in the long run
even rebound to the general good. If each jurisdiction regards itself and
other jurisdictions as legal laboratorics, the result could be the evolution
of a “best” set of rules uniformly applied throughout the nation. Or diver-

WA Nor Is Jegal diversity always refiected in the nen-legal facts affecting community life,
Ome point of refraction at which distartion ean occur is fn dotermining factunl conrotaiions,
such as the meaning of specis? and general, which fgure s importantly in the rules of many
jurisdietions. Another, at Ieast as important, is in the decisional process ftzelf, A {ae” . ling
condition in comdemnation cases Is the {remendous discrepancy in the evidence on cvery value

1,

ation fesue, 2o that a very preat range of verdic: can be sunported om the record. And rigally
or wrongly, juries are widely bolieved to take advantane of that Jalitude in returning verdicls
reached by tempering the Taw as charwed with 2 oy view of justice in the particular case,
Judges doubtless ean better rationalfze their results, but beneath the legad jazgon may ~ e
same extra-fesal motivation, At lonst, (here is room to suspect that that may be the expianz-
tion of cases such as Triarte v, United States, 157 ¥.2d 107 (ist Cir, 1956). The governmenl’s
position was that the pronerty cotid best e usad for ow-cost housing and was worth approxi-
mately 57,300, Defendant valued the sawe propeety at more than 8700000, based on o hizhest
and best use for industrial, wateriront purposes. Twe facts wore Incontroveriibly established:
{1} the condition of the harbor ruled out present industrial use, and (2) that condition would
be remecied by the harber improveraents nlanped by the governmens, The controversy uwas
whether the expense of making the impravement woold be prohibitive for private enferprise.
‘The award In the tzial coart was far less than Eefendant asked, but about faur times more than
petitioner effered. On the record nlone, it would almost certzinly have been susiained on
review. The tial court, however, flod 2 surnorting oplnion in which it rested i*s conclusion
on a federal “policy™ of aldinr commerce by improving novigable waters withoul eost 4%
Properiy owners.

While practical realities probebly piav o larger part in determining damages, United Staies
v. Caushy, 328 1i5. 256 {1546}, there is no reason to suppose that the calcw’ation of berefts
is insulated from their infuence. Thus, whatever the legal formula for “special” benefits, it is
not hard to imagine the straining to find a leeal “Denefit® from an Improvement which clenrly
and unquestionably increases the market vaive of & property.
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sity of rale may be reiaively reuvtral. Because of the immobility of real
property, legal rules concerning it are generaily thought to have only a
local impact. Hence, little if any significance s attached to the {fact that
neighboring jurisdictions may huve difierent and even conflicting rules.

Goals are the litmus that makes legal Giversity meaningful and enables
an evaluation of its social impact, Jules are only beiter or worse as wicy
serve or disserve the ends they are intended to advance. The rules in
this area have relevasce to several possible goals—ior example, national
defense, equality, and economy. The evaluation is not necessarily the same
or even consistent as to all of these goals.

“When the purpose of coastructing a pardcular highway is the defense
of Lae nation, the principal concern would seeni 1o be getting the road built.
Because a nation’s resources are never unlimited and because other defense
needs compete with roads {or the tax dollar, cost is a factor, but only
secondarily. Under the stress of war-time emergency such as existed in
the early 1940's, the normal order of pricrities becomes greatly accentu-
ated; cost consciousness dirnnishes virtvally to the point of complete
obliteration. Other values—iairness wnd reasonableness, for example—
which in more normal periods are highly esteemed, are sometimes sacri-
ficed in ka2 eifort at scli-preservation, The need to accomplish the task at
hand, adequately and in the shoriest possible time, overshadows all factors.
H deductions for benefits were equalized and maximized, some property
owners would be hurt; the taxpayer would have o somewhat lighter burden.
it can perhaps be argued in justification that defense measures ure taken
for the benefit of the nation as a whele, not for the property owners who
ay receive some wholly incidental benefit. The mere fact that the benefit
is incidental to, rather than the principal purpose for, the activity does not
make it any the less real no: necessitate making a gift of it.

Ii deductions ior benefits were egualized and maximized, property
owners adversely aifected by the change would almost certainly know of
it. While patriotism would again tend to weaken opposition, it might not
be enough to eiiminate it entirely, This could, if unchecked, result in
serious delay unde: state procedures which make possession contingent
voon payment of the final condemnation award. Assuming state and fed-
eral cooperation, however, the probicm in such states could be circuma-
ravigated by use of federai Juw and forum under the present section 107,
While some savings might be afiected, the goal of national defense in time
of peril might well be better served by minimizing friction, ignoriny the
Giversity, and conserving national energy iu: the major task.

Zconomy is protooly the simplest zoal by which to evaluate diversity.
The rule which produces the lowest cost is the best rule and any deviation
from that rule is bad precisely to the extent that it increases cost. Unques-
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tionably, rights of way costs may be a very significant element of total
costs, as in the widening of a Detroit street, where that single item
accounted for ten of the eleven million dollars speat on the project.”™ On
the face of it, this would scem to point unequivocally toward a nationally
uniform rule that would permit maximum deduction, The difficulty is that
things are not always what they seem to be. Reduced awards might resnlt
in fewer settlements, and increased litigation conceivably could offset
reduction in awards. So, too, could the feeling that a small group—prop-
erfy owners——was being made to bear too large a share of the burden of
public improvements. In the past, this has led to numerous moedifications in
state laws intended to equalize the burden. If changing the rule to effect
a reduction in net awards caused a recurrence of that feeling, it could find
an outlet in more generous verdicts for damages, again oﬁsett:mﬂ any in-
crease in deductions for benefits.

To other goals—increased employment, promotion of commerce, and
mobility—diversity per se among rules governing benefits that may be
offset has at most a very nominal significance, Its significance is that some
of those differences result in higher net awards thar would otherwise be
the case. To that extent, the rule disserves each of the goals in varying
cegrees. Thus, a higher cost of land acquisition does not directly aid em-
ployment or any other of the goals. On the other hand, it is certain’y pos-
sible that it will reduce the amount available for construction, and thereby
the number of road miles that can be hmIt directly and advermy af‘ecung
jobs, commerce, and mobility.

The goa’ of equality, {rom the federal viewpoint, has two Cimensjons.
One is common both to the federal government 2nd the states, namely,
tquality ameng proups: abutting lancowners, non-abuiting landovrners in
the area, propertyless residents in the area, and the comr.nity as a whols,
The other is equality among differently located segments of the same grou: ,
for example, abutting landowners in New York, New Jersey, and Cali-
fornia.

Equality, as it will be used here, is not a mathematicel concent, but

an equitahle concept, or, if you will, 2 moral one. The pnnc.g" o ierion
£ judgment Is fairness. This still leaves the questmn of scope. Is the qM‘
sansﬁec R34 cqn:‘.TlL}' mo*:g owners whose proper*y 1s condemnca? qno i

Should it go the w’m‘c: way, striving for an cq uaiity which com'}“c.:cnc"s
the entire cc-mmumty?

An cloguent commentary on the difficulty of the search for the rule
which would best achicve equnlity is the number of different rules that it
has produced. For although o type of benefit which may be set off under

15 Lyvpe, Lecar Asrrcts oF Coximornive Ifgnway Accrss 19 {1945).
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ne rule reay not De Caductible under znotier, and aithough the extent to
vaich an award may be reduced may be morz or less under one rule than
znotker, the choice, when judicial, appears to have been animated prin-
cinally by considerations of fzirness.

This consideration, {or example, was the focus of Bauman v. Ross™
which put the United States Supreme Court’s imprimatur on the definition
of constituticnal “just compensation” as the sum of (1) the vaiue of land
actually taken, and (2) damages to ihe remainder aiier deduction of
benedits. This rule was chesen becaunse, according to the Court, “to award
fthe properiy owzer] . , . less would be unjust to him; to award him more -
would be urjust to the public.””* The principie does not, as interpreted
by Mr. jusiice Day, authorize the deduction of all benefits, sut only spe-
cial benefiis. It is clear from Lis dissent in Brand v, Union Elevated R.RM
t-at his objection was that an abutiing nroperty owner would be paying
for something which the rest of the community reccived free, altbough all
benefited aiike.

The specizi-gencrai distinction and the various tests for distinguishing
one from the other have evoked similar usterances. The consensus appears
io be that it is unfair to deduct general beneilts, however defined, but not
specizl benefits, again however defined. Nichols, who agrees with that
view, states in justification that general benefits “are very difficult to
ussess accurately, and as they usually arise irom an increase in popula-
tion or business prospericy expected to {ollow the improvement, they will
never be received ii the results hoped for do not foliow.”%

s seems short of persuasive, for two reasens. Neither the uncertain-
{ies nor the difficuiiies of zssessment are significantly greater than those
encountered in estimating the mariet value of property taken or dam-
aomed, or the value of “special” benefits. ™ It may be admitted that the
anticipated benefits may prove to be ephemeral. But this possibility is

1F 267 V.S, 548 (1897},

135 12, at 574.

156 233 11.5, 586, 596 {1915).

57 3 Nacuozs, Zamivewr Doscas § 86208, at §8 {34 od. 1950),

134 Tn United States v, River Rouge Tmprovement Co., 260 U.8. 411 (1926), it was withia
ihe pbsolute power of the government 16 bar the property owners Trom further enjoyment of
the benehits fa guestios it any time in the future. Bat this was held to be sizmply on. dact fo be
weished I assessing tae value of the benefit; as a matier of law, however, the begeiit was Leig
0 nevertheless have some vaue. A similar view was expressed on the somewhat giderent facts
of Relchaiderfor v. Quing, 287 US. 315 (1932). There the condemnstion for park purposss
wad the elset for raeliis were past histary. The litigation wos comrenced because the gove
exnaent had indicated itz fnuemdon o terminate vie bencicial vse and devote e property to
aaoilier public use Jess benedicial to proporty values in the vidnity; the Court upheld the gov-
crnment's freedom of aciion, suiterating that the contingency which there cumne 10 pass Was
always & possiblity that should have been taken into account in assessing the value of the
beneiiz,
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merely one of the elements in the market value caleulus. While increases
in general prosperity and therefore realty values in an area -2y be con.
jectura® in the extreme, that is insufficicnt reason for a general rule of
exclusion, for at other times they may be susceptible of clear and incontro.
vertible nroof. Certainly in United Stetes v. Alcors®™ the increase in value
of the remaining property was clear beyond dispute and very substantial,

The point is that there is no necessary and precise » ‘ntion between mar-

et value and speculation and remotencss. Hence, if the pu-pose is to
exclude speculative and remote benefits from the calenlation, as is certainly
desirable, a rule would serve “etter that was phrased in those terms, rather
than general benefit or market value, which may be neither spocuintive nor
remote,

Secondly, under any rule deductible benefits are calculated in terms
of market value. It is never the physical fact that is the benefit but the
market's consensus of its worth. If some misanthropic property cwner
were attached to a slum view, which was eliminated by the creation of 2
park, his property world stili be held to benefit because avernge buyers
and seilers have a dilferent scale of values from that potential seller, I{
the same park were created in a rural arez not likely to be urbanized in
the foreseeable future, it might very well not have any impact at all on
real property values in the neighborheod.

In addition to the argument raised by Nichols, fear that adiacent pren-
erties might be treated disparately has also played a role in the tencency
to disregard benefits in computing condemnation awards.’® If two prop-
erties received exactly the same Denefit, but only one suffered a takins,
tha! one would pay for the benefit, while his neighbor enjoyed the san.:
benefit free ! But, as one court has pointed out,'™ if a nroperty owner is
receiving full value for what he is giving up, there is no reason why he
should be heard to complain that someone else is getting 2 greater bargain
or paying less than fair vaiye.

Sven the Jaw, with its vaunted tolerance of differences among reason-
able men, might well ponder the absence of a consensus among opinfons.
The exnlanation seems ‘o0 be that although all were striving to reach the

just result, one that would he fair to 2l! affected by it, the means—

183 50 F.2@ 487 {oth Cir. 1935), rckearing denfed (1936).

260 7y Water Front In City of New Yerl:, 100 NJY, 150, 83 &, 207 {1907).

162 Cyrrled to the next Jogical step, this Une of reasoning would scem 10 preclede even B8
reduction of damages for benefits received from a taking. One property may be only gkt
damaped and greatly benefiied by & public improvement, while another is greatly damaged bul
only slight!y benefited by the same improvement, $till anether may be benefited without Leinn
damared at all. Here, too, the situation fa Incquitable as between owners,

162 See Youny v. Harrison, 17 Ga. 30 (1858, See alro Mclov v, Union Elevaled B2,
2T TR 384 [2618).




N

ey BENEFITS IN LEND SCQUISITION 873

coaument of benefits—waes not and is not adeguate 1 the task. Whatever
conat i3 atepted, some individacl or groud gols favored treamment rela-
v 10 avoiher. IT reformulation of e rule governing oifsets is to be the
.i00l, sometning less than perlect justice must beaccepted as inevitable.
enistically, the law can only aspire o minimize tae inequity and to
~woe its burden on a rational basis.

The extent to which existing differences should, I zossible, be elim-
“naiedl, depends upen wiich oi the competing value judgments are chosen.
{nacrlying the eatire problem s the iact that, theoveiically at least, the
wine of & pudic bmprovement is larger whan its parts, The underiaking
o an imdrovement entalls numercus categories of cost, only one of which
©forlund teaen o camaged. If the improvement succeeds In ts objective,
muie €oSts wili e tranruted inue benelils in at least that amount, but
Lopcfuliy far exceeding ... Thus, if the vaiue (at the valuation date) of
e Jand taken for highway purposes is X, and the value of labor and
szterinls o construct die road is Y, the vaiue of the highway according to
ol lacory Wi ot be X+ Y, but X -~ ¥ 4 Z. The issue this raises is:
WWhat shail Le done with 22

One pussipility is that all of it should go 1o the owners of the property
wiich has beea taken in part or whole or that s beneficialiy aifected
shough 0ot inken. Another possibility is that adi of it should go 1w the
creadng agency. Stll another is that it should be shared by the creating
wueacy and the effected property owsers. Unfortunately for any resolu-
tlon, the issue is not of the black or white variety which admits of only
cae view by right thinking men. Thus, the first view is embodied in Mis-
~ssippd law, ™ the second was sustained under tae chalienge of the two
{'rion Fevated cases,*™ and the third is sanciioned by most rules, which,
wowever, differ as to ratio. With such a wide divergency, there is no
wojeative basis for adjudging one view “right” and the others “wrong.”

The conclusion of this paper is that, in general, the law should aim at
secouping all of Z, the surplus value, for the public. Property owners have
s better claim 10 it than the general public, with whoin they would share
cader ¢ rule of recapture. Moreover, reductions in the cost of individual
ojects might result in a larger number of projects being undertaken,
i s0, and if each results in a Z product, or surplus vaiue, the production
- value and wiith it the material weil-being of the general community Is
raximized.

13 See, 6.0., Mississtppi State Highway Comm'n v. Hillman, 180 Miss. 550, 198 So. 565
weeiud s State Highway Comm'n v. Buchanan, 178 Miss. 157, 166 So. 537 (1636); Meridian
v, ilizzing, 81 Miss. 376, 33 So. 1 {1902},

1 31eCoy v. Union Elevated R.R., 247 US. 354 (1918) ; Brand v. Union Elevated R.R.,
235 US. 5. (1918),
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This approach to the problem is suggested as exposing & weakness in
one argument which is sometimes made against market value measure-
meunt of comnensation. The gravamen of this argument is that ‘he publie
purpose of improvements intended to increase the general prospesity of 2
particular area would be frustrated by a rule, such as market value, that
would cream off all benefits.

Compensating a property owner only to the extent of a diminution
in the market value might just possibly have tois effect. Now and then 2
rublic investment may be ill-advised. In such cases the value of the ben-
efit produced by it falls more or less shert of its cost. In the extreme cases
the benefits may fa2ll as low as, or even below, the cost of the land (includ-
ing in that item, damages and cost of acquisition). If, in that case, the
property owner is charged with all the benefit conferred on his property,
as a property owner he is in the same financia] position as before the imn-

provement. But the frustration of public purpose comes not from the -

rules of compensation, but from the failure of the undertaking., Where
the improvement attains its minima! objective of creating benefits of equal
value to costs, the property owner may still be better off financially than
he wounld be without the improvement. The benefit, ex kypothesi, is equal
to total costs—and land is only one of the raw materials which, with
capital and labor, comprise total cost. While no hypothetical general an-
portiomment could possibly be accurate, it seems not improbable that
abutting landowners will frequently be benefited by more than their
camages, s.c., the cost to the public of their land. It follows tiat since
the worst that may befall an owner in 2 pure condemnation proceeding is
a verdict of no damage, in al! those cases he will derive z net advaniage—
as property owner—irom the improvement.

But it is by no means clear, assuming the intent attributed to the
public is the corzect one, that it would be frustrated even by a rule which
did cream off ali benefits. The intent, as stated, i3 to increzs - general
prosperity. It would be the rare case indeed where all residents of an
area, or even-those most in need of public assistance, would alse be land-
owners in the area. Rules thnt modifv the market value measure so as to
leave the property owner with a greater share of the benefits may thus,
much more than the market rule, impede the redistribution of wealth
anticipated from the improvement.

None of this applies in toto to condemnations by virtue of authority
delegated to public service corporations or semi-public bodies and the
like. The sole exeception is the corporation reguiated as to rates and profis.
By such regulation, the public ¢an conirol the redistribution of wealth
without departing from the general Iaw as to compensation in condemna-
tion c¢oses, In all other cases, nowever, that Is not true. And if there is
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liitle reason for Jandowners os 2 class to proiit at the expense of the
general public, there is even iess reason to weight the sczles against the
pubtic where the beneficiary is the owner of a private enterprise operated
ior privawe profit, however much the public may need the particular im-
provemert.

But even the market value rule does not recapture the betterment value
irom ron-abutting landowners. Here again the early legislation had an
answer, Statutes frequently provided that tae cost, or part of it, was to

¢ assessed 2gainst the properies berefired in progorifon to the benefit
received regardless of whether or not the benefited property had also
been injured. These doubiless dic not mete out periect justice; in Bauman
. Ross, for example, the act conained such a provision. For some un-
explained reason, however, (e scheme of he siatute called for deducting
from any award the entire value of the beneft received by the property,
but taxed benefited property only to the extent of one-hali the benefit.
Thus, even though owrners of injured properties were given a deduction
in ihe amount of the tax, the effect was to charge them with the whole
of the benefit received, half again as much as their more fortunate neigh-
bors.

While assessments zre stil vsed to ralse funds lor public improvements,
it Is a technicue which may be discouraged by the state-federal partner-
ship in highway construction. Judaing by its utility as a financing device,
the assessment would appes: to be a valuable tool on every level of gov-
ernment. Tradidonally, howaver, its use :2s been Jarpely confined o
municipal corporations, including non-governmental, special function dis-
wricts such as park and sewer districts. Gn the federal level, outside the
wistriet of Columbia, the naiional goevernment has used odier means of
financing public works sponsored by it. Hence, as road builcing becomes
iess o matter of city streets and more & matter of siate and national high-
ways, built by the siates or by the states in cooperation with the national
governmant, the special assessment, for all its merits, may {all into greater
disuse.

Another method of recoupment is excess condemnation.'™ And it may
be wit i ossis of improvement continue o rise, partly because benefits
are not recsuped in measgring condenination awnards, states will be forced
to resort more and more to that expedient. As an exciusive device, however,
it is clensly inadequate, aithough x5 another tool in the arsena. it can
undoubteCly help toward achieving the goal of cost minimization,

When one leaves the recim of abstraction or concrete situations, prac-
tical considerations become more important. For examnle, even if every-
one is agreed {aat condemnation awards should nof include any Z or suz-

165 Qn excess acpuisition, see Haaw, Lave-Use Pravxmvg 467-69 {1959).
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plus values, in practice that may be hard to isolate and hard to value.
There is also the concern that the anticipated bencfits may never material-
ize, in which event the defendant wi! never receive value for the property
which he was coerced into “selling.” _

V7hatever the merits of frese cualms, they would seem to apply equally
to the computation of damages. The difficulties of valuation are as great
and the chance that anticipated damage wiil never occur are as good. If
market value can do rough justice on the issue of camages, it is harg to see
wiy it eannot funt on with equal efficiency on the issue of benefits.

There is an adcitional consideration which leads to this same conclu.
sion. Under United States v, Miller ™ the award for jand actuvally taken
is its market value at the time of taking, less any increment in value result-
ing from the improvement. The effect apparently intended by that rule is
to protect the public from having to pay for value which it created. But
the other side of the coin is that the condemnee whose entire property is
taken is denied a share of the newly created wealth. Fis situation is no
better or worse than that of the property cwner none or only par* of whose
property is taken if, but only if, all the value of the henefit conferrec on
the property by the public is paid to the public. Otherwise, such property
owners are given favored treatment relative to that accorcded the first group,
whose entire property is taken in connection with the improvement.

This reasoning cannot, however, quiet apprehension of possible bard-
ship. If the calculation results in a net benelit, the owner may not have
the means of discharging the resulting debt. Suck 2 negative award is not
possible where the oniy means of recoupment is to offset henefits, But
some might characterize as an unfair hardship the situation in which a
person’s income is recuced by the taking of part of the property from
which he derives his livelthood. His loss is immecdiate and out of nocket;
his offsetting gain in the market value of the remainder is also immediate,
but before he can have it in pocket, he must sell the remzinder, which may
not be a subjectively acceptable expedient or even oracticnble.

CONCLUSION

It is suggested that the ideal legislation governing federal participa.
tion in highway construciion programs would recoup to the public sub-
stantially ail ths benefit conferred by public improvements oa land within
its sphere of inluence. This could be accommlisher ™y means of a special
assessment alone. It could be accomplished most eliciently, however, by
coordinating the assessmen? srovisions with those governing comnensation

168 337 1.5, 369 (1943).
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in condemnations. The measure of camnges recommended is the net mar-
ket value increase or decrease—a measure that appears to Lave achieved
the best results in the crucible of controversy.

This conclusion migit be objected to on the ground that the vast major-
ity of jurisdictions, which did formerly use that measure, modi.ied it for
one reason or ancther. However, that trend kas halted and is in the process
of reversal. As a New Mexico court ably stutes:

‘The trend throughout the nation is toward considering off benefits in the

determination of damages in condemnation cases. This twend is nurtored

by the policy of the siate in trying to bring down excessive cost of rights-

of-way 50 as to make the money appropriated and available for roads and

other public improvements go as Jar os possible. It is possibly due also to
some extent o a gradually changing concept of tha sacred character of real
property ownerznip which thus gradually is altering the basic theory oi

“just compensation” in condemnation cases %

'This picture, purporiedly of what is, may be colored by tne court’s view
ol what ougkt to be. But if nol neriectly descriptive, it does seem predictive
of the developing trend. If so, less resistance on the part of the states may
be anticipated to the substance of the pronesed rule.

In adopting such a general rule, excepiions may be deemed desirable
or expedient in specific areas. The rule might, jor example, be limited in
appiication to those roads more than 50 per cent of whose cost is borne by
toe federal government. While such 2 limitation has oaly the expediency
of compromise to recommend it, special treatmeri for develaped residential
areas may arguably be justified on more concrete grounds. Commereial and
industrial parcels are in an economic sense fungible to a fairly high degree.
Benefits conferred on portions of such parcels remaining in private owner-
ship after partial condemnation can be expected to be practically realiz-
able, even if not in fact realizod. The benefit to a home owner, on the other
hand, may be equally realizable in theory, but only in theory because so
many other very real and importont vaiues are oiten tied in with the con-
cept of “home.” The probabilities are, however, that the value of benefits
conferred on developed residential areas will not be a very significant
fuctor In the Jand acquisition picture znd that ke value of benefits con-
Terred on present or future sites for industry and commerce will be a very
substantial element in the cost picture. If cconomic data substantiates this
hypothesis, the propesed measure would have a built-in adjustment mech-
anism which would take care of the probiem. But even i not, exceptions
could take care of it without unduly compiicating the rule or its adminis-

- tration.

167 Board of Copimn’rs of Dona Ana County v. Gardner, 57 N.M. 578, 483, 260 P.24 682,
835 (1953). ’



210 CoLIFORNIA LAW REVIET (Vol 52833

In phrasing such exceptions, if made, and the nrovision generally, care
should be taken that the special and goneral ms‘mcnm, ejected through
the front door, dets not retwrn tarough the back, zs in valuation evidence.
This danger s uncerscored by the confusion which hos marked the apolica-
tion of the before and after market value and various of the mmpens:.t:
measures phrased in terms of snecial ond general,

wo considerations ‘mave beea given greatest weight in selecting the
measure of net chunge in market wh'c Onc is dmt thls measure would
maximize equaiity of treatment of residents of the aren, without regard
to whether they are propertied or properiyless, Tne ome;, extreme.y
practical consideration is that this measure would cream off what is come
monly referred o as “general” benelits, which, however ¢enominated, may
well be the only benefit having a substantial enough value to warrant any
real effort at recapture.

Ts recoup benefits to property not invelved in concemnation pro-
ceedings, a complementary device is needed, such as a special assessment, ™
The asscssment would be levied by the state and would thus in the first
instance swell state revenucs. Either the state would retain the funds in
addition to receiving its full federal contnmt.ﬂn or ihe amount of the
assessment would be counted as part of the federal government's statetory
percentage. Which possibiiity is selected seems relatively unimportant,
Either level of government, unlize the individual property owner, may be
expected to use acditionn! funds to further the general weifare,

Although these nre innovations in national Jaw governing the federal-
state highway building pa:hcr*ah-’p, they are not without analogous prec-
edent. The unemployment insurance iegisiation provmes sotne gulda.nce.
There the federnl government accompished iis objective by making it
relatively costly for a state not to enact desired leg.'sl‘*"on The same prin-
ciple could be employed here. The {ederal government could deduct from
the state’s contridution for land acquisition costs that part of costs whith
it would have recouned had if enacted necessary lesislation. An exception
might verhaps be made, ot Ie'\st for a time, in those states having constitu-
tional limitations preventing the statutory changes necessary to accompiish
that result. Furthermore, the.e is anmalegous ﬂrecedent within the present
highway law. Certain state expenditures are Jimited by federal statute toa
percentage of cost.)® The state may pay more if it wishes, but it may only

168 Another posshie avenue of recoupracnt is through taxation; feders] and income taxes
{including capitad paing taxes), and Jocal properiy taxves. Tazation, however, takes only a per-
centage of gain. The guiding principles, particuiarly ns to certain aspects of taxation, have Ltte
relevanes to condemnation nroblems, And, perhaps most importantly, it confuses the ascounts
ing plcture of te improvement without any compensating advantages,

188 43 Stat, 592 (1058); 23 U.S.C. §106{c) (1958).
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ook to the federal government for reimbursement up to the specified
aaxinum.

A compromise with the ideal, or an evolutionary stage ia the transition,
-ut still 2 gain over present practices, would be fecoral legislation deferring
+he 2ticipt to recoup benefits where no part of the property is izken, and
mnly making market value the measure of condemnation awards for
ioth state and federal proceedings. Another intermedizte step might be
:5 put the rule into effect only as to industrial and comumercial, but not
svsidential preperty. The rule of law would still be an innovation on the
7wderal level. The probabilities are that no constitutional obstacle would
5e raised against it.

With respect to fedcral legislation looking to changes in state law
izscH, further compromises could be made. For example, the few states
wiich do not now offset any benefits might be induced to deduct special
seneits, 1t is extremely doubtiul, however, whether, from a practical view-
yuint, it would be worth the effort entailed. As Judge Parker pointed out
tuck in James River & Kangwha ». Turner™ the chief benelt to be
asticipated by property owners by reason of adjacency to a public im-
proversent is an increase in the market value of the property.’™ Many
decisions since then indicate the correciness of his visw. If this “gencral”
snpreciation is not to be taken into the calculation, the other elements
vombined probably do not represent 2 large dollars-and-cents value. It
ceriainly does not seem large enough to justify possible federal-state con-
iict or the expenditure of administrative energy to overcome congressional
sesistance, which the legislative history of enactments in this area indicates
would be aroused.

It is undeniable that enacting the rule proposed is this article may
cause some political anguish, if only because of the force of inertia and
because any change is bound to collide with some vested interests. But
he federal government has a duty to be in the vanguard of reform. This
wul change should bring in its wake very sizeable returns. The time and
vilort now expanded by appraisers, lawyers, judges, and juries in the multi-
wcinous distinctions between those benefits that are general and those
to be classified as special, and the hair-splitting to which they have given
rise, wili De swept away. In their place will be a rule that is not only
simple—simple to understand, simpie to administer, simple to adjudicate—
bt on¢ that will come much closer to meeting currént needs and curreat
ihiurs of Justice. Lastly, it will reduce the cost of improvements—thbereby
enabling maore effective use of funds available for such improvemesis or
w:her public weilare objectives.

V36 Va. 313 {1538).
1174, at 329.
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BﬁMFGRD FRANKLAN’D ) ; i PERE
Hmdqu.arlefs Rihhbof Way Agom Cnhfornm I)w:s:on of Htghways

: _-EﬁCH YEAR ths Caiifornza I}wlsmn of Hurhw'lys cumplotos more than &, UDO sep&ratg
appraisats of real property néeded fer highway rifilis-of-way., Abmt hall of these, B
- praisals aré-made in instineés where only A portion of a whole p’mperty ‘is needed; Teav-
ing the, JFemiinder in prwate ownership. “For_earh pariial acqmsatimr two appra:saia )
" must be made: one of the pmper‘;y "beiore" reruc:v.xl of lhe portmn need-ed aml one re-
flecting its, value “'after." = - -
: ‘Qrdinarily a before viluatioi presanlq little pmhlom-—-abpermlly in the case oi resi- :
“dentidl properties. “The appraiser searches the Immediately burraundm;, area fof pe- .
cernit sales of similar propernes The comparable sales are nd_:usted for minor ddfer» '
enges in time of sale, Jmpmvemenl, and neighborhood influende. 1 an appr:user is
familiar with the area in question, the appraisal e ol‘ten bé aecomplished in as Jittle o
as one day: The choice of comparables which are near it bofh ¢imé amki focition insires
that the econemic influences which bear an vahie will be s:mﬂar and obviates. the neces-
sity for any extensive market or community research.
- The after valuation presénts-an entirely different pmblem 'I‘Ius appralsa} must Te-
flect ihe effect on & property of the removal of 2 portion and of the constyuction of the
highway facility immediately adjacent., Theoretically the methodoiogy of the after ap-
praisal could be exaqtly the same as that used (¢ deterfine ilie yalue before. However,
4 search of the immediate area for recent sales of 'similarly aifected properties will
almost always yield no resilt, - This is understandable because in more than 10 yrof
" freeway construction-in. Cahiarnia less than 40; 000 remainder parc&ls have been L
. ¢reated in the entire Staté; it has been estimated that far fewer than hatfd these bave
- been sold, while still Imr represent valid and useable sales. ‘
There. isy of course; a next best solufion. “Sales. from. other areas, whxch are neit!mr
timely nor near in location, might provide some indication of freeway effect [rom wh;ch T
‘an appraiser could form an opinion of value, However, the couris have bepnunder- -
. standably-reluctant to admit as eﬂdence saies which! are not near in- ti,me (1] 8 Iocatiun
_ and appraisers are reluctant 1o use sulsstansmtm.g data which will not be aecepteﬁ in
- court. Their laogic 18 cjear; value is a function 6f time and location ang: any: compari- :
- 86N of properties in di.fferentlams or sold at different times m error prone.
Désplte the reloctante bf the courts to' ‘sdmit sales of rémdinder partels as eviﬂence,
~ they still remain the ﬂnljr factual dm;umentnry evidencé of freeway effect. They are

' . useable in a few speetiic instances and their usefulness could be extended if a medns

~were found to document the necessary admstments for time and Jocation. For ‘these .
reasons the California Division of Highways soine years ago hegan a systematic investi-
. gation of every valid remainder parcel sale deeusring along every California’ i‘reeway.
T'o date, approx:mately 1,000 such remainder parcel sales have been collécted, taba-
lated and analyzed.. Infornmtmn collected includes appraised ;ralues of the whole: prop-
erty, of the part requireéd for right-of-way, and of the remainder; eventual sales: price;
* control data to permit time adjustments; physical changes in property: and physical data
regardmg praperty location, acquxs:tzon, At construetion of the'highway facility. )
‘The gbjectives of the mass data collection were ihe determinations of the pess:ble
pattern deveélopment; of the relation of key. variables; and of similarities. A range of
eifeet might be determined:on the basis of valies zmd physu:al characteris’hcs 8o that




94 . ,
an appraiser could with reabnndble cmmdm:rc ferm an-opinion in any similar instance,
Unlortunately, careful correlition and asulysis have as'yot prodiced no discernabic
‘patterns. - Neither the physical characteristies of the ukings, of the higheray construg-
‘tion, nor of. any minor geographic benchmarks' i)l’{)‘h‘ld!" keys o the use of the sajes ex«
abples ., Tushany cases; thoe investigdion v these [Fatured and 1beir corrolabion’re-
vealed diametrically opposed efchts in situations of almost exact physical comparabile
ity. The appraiser with complete access to all gathered. sales can find cxamples to -
support either damages. or benefxts in almmt zmy case depcndmg on his gwn pre—farmed- :
opinions . . :
Because physwal variables seen’ied {0 ":rmrldn no clie t.n mensurement of freeway
effect, evidence of other variables was’ “Souprhit in the literature, A comzlrchenswestudy
which concerned iself with only the possible eflect of l‘réeway constmchon and not that
of severance suggested one approach to-the: problem. This study, of value trends mong
whole properties ‘in residential tracts e-ontalmng 32, 396 hormies, was gompleted by the.
Division of Highways i March 1957 {1)." Sales dmmg 1,657 homes construcied ad}a-
cent to freeways were mmpared with ihe sales prices of hofes ‘away from :mmdiate :
- freeway influence. "Two sxgmﬁcant eonclusions of Lhis siudy were that {a} LI !acwrs '
. ioherent in the entire tract, such as thi iivability and physical appéal: of the houses in
" one trict as. opposed’ to another, ‘or the sotial.and économic status of the - residents,
have a greater: influence on the: :price trend thin 3 frecway, schoo}, or some other non~
resmentsal use adjoining a small perceniage of the homes ina ;iartmuiar subdivision, " .
and {b) ""Phe annial thend in resalé. prices among subdivision homes adjodning ireswm
follows a pattern cnnsmient with (ke price-trend of comparable homes.” - O
A conclusion that relitive demand inan-area might cutweiith any pnssnble detrameﬂtal o
physical influence froni a highwiy would séem to follow logically. This is, of courge; =
a well-known fact in the case of commercial or industrial _properties affected by free-
ways, Many examples have heen githered in these mmw eat&zgoriea which show fan.. -
tastic price increases for ps.rcels whose shape hag' been virtually mangled and where - . Co
nearly any tther poteptial use has beex preciuded. In these cases, demand. has clearly o
- outweiphed any p‘hysmal detriment :mpnsed by exther nght-of way aequ:axtion gr l‘ree- e
way construction.. - - H
No sach clear-cut facturs are invnhred in resldenha.l property pru:e changes. Bat
inasmuch'as measurable physical and geographic fzctors pzovitde no clue to the wide -
variations in freeway effect among residential properties; it could be assumed at this
point that rélative demand in a resid¢ntial area is alsc the major varisble which ought
- to.be measured, ‘Unfortunitely, the remainder parcel analyses made.to date do not
gontain any data that woild permit the: measu:’emem o{ relaiwe dema;nd levels or. their
_effect on the parcels lnvolved, =,
I the agsumption is correct that relatnre demand 1evels ina residentlal areaare o
responsible for the presence. or absénce oi damages, an: mtenswe large~seale study A N o
" must be undertaken to provide the supporting data needéd. ¢ cool T '
Before this could be dote; a pilot study had to ‘bé completed which would stmng}y
- indicate that the effort wwld ‘be justified. A reeént spudy of remainder parcel sales
in San Diego County was aimed:at providing the necessary supporting data. The ob- :
~ jective of the study was to relate subsequent sale prices to commmunity economie trends.,
H the analyses among similar properties in dissimilar comimunities gave indication that
properties tended to be unaffected ot benefited: in a strong demand area, the preu'nse of
the pilot study would be confirmed.
' Efforts were conicentrated in two suhurban mmmumﬁes‘ ia Mesa and. El Cajon,
© about 15 tni east of the San Diego ventral business district: {Fig. 1}. Tﬁey are reached.
from downtdwn San Diego by traveling two nearly pa.rahel ireeways which join intc-one
at the eastern edge of La Mesa. The two commusities have 3 common border, La
Mesa being ¢loser to San Diego. El Cajon is the last suburban commuziity: albng this
transportation corridor that is undergoing any inténsivé uzbanization af the present
time. Beyond El ‘Cajon, most of the residential development is in the ‘nature of ranches
B e ; 1 Cafon city fimits early in 1957,
s:eampleted thmug.' ) the | Cajon ¢ ear ly n
a ol Calit. :




% Statistical data pathered were of the simplest type;

Figire 1. San V:D':".ego:‘_n.rhan arem,

nects Cahf ‘200 and 12 cahf 12 was mmpleted thrmlgh El Ca]on tate in 1951 . The -

orientation of the pilot study was toward snlving ‘an appraisal problem. -Data on the re-
mainder parcel 4alés followéd a typical dppraisal approagh, Field research in the cﬁm—
munities was. pramarlly mtﬂview and -observation betunse. theae arg.the tocle most -~
readily used by an appraiser:- Reliance was on interview with jocal reai estate. sa&es- :
men and brokers who had worked in the onmmunines‘for an extended peniad of timpe .
' e., population, retail sales, as- -

sessed yaluation, and ‘miflding permits.  No attempt.was made to corfelits mathernati-
cally trenda in these areas with trends in the real estate market, because most real
estate appraisers-do not have the facilities: for extensive mathématieal analysis, Asa
result, data relatitg to the somimunities of El Cajon 2nd La Mesa are preaented in: the
_narrative fashion of an anth:upologlcal momgraph with a limited. Btatismml pmﬁla .
There is a possibility of some distortion of image, but-this possibility exisis tﬂv adegree W
in all commumty studies, regardless of apprnach, tecmique, and sophiSﬁ _

REMAINDER SALES D.&TA

The a!ter value oi a remamder is an apprazsed value.at tlm time pi the highway A~

qmszticn. Freeway effect, in a specifiy’ mstance, can be' memreﬂ by adjusting this =
value to {he time of study by use on a trend basis ‘of sale: prites of propérties not physl-
" eally affected by the irecéway, Freeway effeet is then the dﬁferenee between the adjusted .
- value and the actual sale price.’ For instance, if propérty in the area increased §per- -
cent during a year lapse, then the after value of the subject was increaseéd in like per-
centage. The difference between this adjustéd price and the actuzl sale price indicates,
the amount and degree of damages and benefits to the individual parcels,

Obviously, this adjustment, as well as the appra;ser’l alter valie, is suﬁsect to some

error because the appraised after value relies to some extent on the judgment of the ap-
praiser. For the sake of convenlence, and in hope of canceling some of this potential
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TARLE -;1 Mp =
. L MESA REMADNDER 3ALESS . . After Inmtmg cmmdornimn io. residential |
. . Adiusted T e parcels, theve were 16 valid sales in La’ Mes-a
Sute *“”;;1“"* Vajor © 30¢ FTIS opange  {Table 1). Generally, thisgroupbas experienced
: @ M anel benefit of 2.5 perceni more than the gen-
: 11: Ln: I m " erdl price rise in the imnediate area. -
3 oss L es o 1aaoe” La.aeg. . . Sales M, 12 and 13 4y three salcs of one - .
4 .56 f2apes 14,500 o208 - property with sale 11 being the éarliest, 12 th;e
IR dnA o w0 b next and 13 the 1ast. These sales are summa-
S7 @k s, Misw oy mn. | rized in Table 2. Sale 9'and baye two sAlésof
BRI . IEe WMo inme U oneoproperty, sale'd being the earliest, The
‘ ﬂ’ . ,_:4,:%5‘ Poagt 10,000 1,50 first feature apparent is that the amount of dnm—
1 LR gg ;!r}_gg .. age may change through time, In addition, as
3 - ametl agee o e . 4@ Table 2 shows, the: degree of -damage J.‘shown
" o ihne nec o M as aperceof of siles-price) fhanges through -
18 13,881 .90 1,900 - M tife; ALl ather thmgs being eqial, the degree
Avg, 1440 34,985 15,258 4 e - of damages should bea canstan: percentdge-of-

T T e T 0 all subsequent sale prices,” This thearetical
= S .. tonstant does not bear out in: t‘ne case oI the
market in La Mesa,
The two pnrceia w}nch appear to he mest 5evereiy damaged have somethmg in. com-

. mon, i.¢: sisolationl. For the sake of convenience Sales 11, 1Zand 1y areﬂes;gnaied

parcél A, and Sale: m pargel. B Ih the belore condltmn, pareel A-was 3 cornéy parcel.
The freeway. taking left 2 triangular parcel the freeway beini the base of ihe triangle _

‘and two city stréets terminating at the treewny being the two sides. - The apex of the

triangle, the cofner of the two city streets, was the point farthest from the freeway. -
inthe after. cami:tmn, parcel A is rather ke 2n island, surrounded a.nd e_acpoaed on atl

.szdes. It 45, ina sense; -physically isolated from all. its nedghbers., -

© Parcel B, alsq, i isolated in the after condition; but in a unique manher it'is situ-
ated on a Street:that was to some dégree stratified in the before sondition.” At one end

' of the street were fine new homes, Tanging from. 314,000 to 350,000, - The ather end -
-of the streél wag oider, containing frame. hungalws btult in the 1826's and 2 chieken -

farm. There was, then, 2 “best” end and a "worst™ end of the street, Parce} B wmtkl
in the before condition, be considered as part of the best end of the street, the imprm?e-
ment being worth &t the time ‘approximately $12,000. The constmqtmnqi the freeway, "

~ however, aeparated the twe ends of the sirest—the best end on one side of the ireeway

and the worst end oij the other, . Parcel B was left on the worst end. This itself midy -
not have bées enough to create tiamage, but it is now thé only few ‘:mprovemm located

 on this street; it stands isolited from. the rieghborhood of which it was once part.

The aoeialand phwsical- isolatmn of these two parcels are the anly two ingtances where
damages can be explained in'a context ‘of an apparent benefit of 3.5 percent. The other -
damaged parcels, apparently are not unique, and on any project it would be e-xpected that
there would be‘a range of effect Irmﬂ damages to benefits becauss of the in .of -
demand Physical}y cnmparing them with the benehted parcels, mﬁ mriahles woumhe o

s TABLE 2
SALE msm': OF ONE PEMAINDER L. LA MESA® 7
Se : Date "“’5“‘“’"”“ . "'337:1"* Sae P.”“’ "
LT ; Futm- Tk - AF) . M‘r;;ed § of s.re S
11 WI/ST LO4e. 1386800 12,509 1,188 B4
12 AeNT tag o 13.raop 13300 4650w
12 W 10758 [ 1 14,443, 00 13,953 483 1 .58

e, RilRs Al er -.-.1..,- £tk
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TAULE 3

found to facilitate prediciion, On the averape. ‘
; EL Ch. FON HEMATNDER SALesH

howevet, propertics in La Mesa showstrong

tendency toward being benefitedby the frceway. e  Kator aie mau-uwd sl prave MO
. - o - . o S ! C el [ﬂ . éuq T Change
El Cajon S e S Dt i
Sales in El Cajon reveal a cmttrary p.nl..rm L ; B lzim
. As.Table 3 shows, three of the eight parcels - g
show a benefil and the Test.show & damage. .~ o~ %~ 2w . 144
7 The ‘average’ differente in sales price:xf the 5 :;::‘5 ‘ . P )
remainders, compared to a similar avea, is . L& M s 15,00 - T R
- 4,23 percent. Itis mterestmg W note that of Ak e B I
the eight sales, four are abutting the freeway, - . T UITILUI LTI T

and four are not, The portion of the ronabut- .- .
ting parcels acquu'ed, was. for a frontage road’ ; . ‘ . : o
- -or city sireet widening. ©f the four fr egwaYy. almtling parcplii three are tht: I}Ent.‘f!l{‘d . S T
- parcels. ‘ All nonabuiting parcels showa damage. o - S

In contrast t¢ La Mesa, there is a possibility ﬂaat the Fl Cajrm parcels in lhe vicim o . o
ity of the fréeway may be rezoned sometime’in the fu:ure«-mual dikely o malipte resi- o e

- dentjal;. If there ig rezoning, the stperior: identification fedtures of the parceis abutting _

the freeway would most likel¥. bring an iotrement 16 thosé parcels. Fur this reason,
these parcels may have some speculasive vaiue md lhis may e reilectad ln a relatwé
benefit, - )
The sales tnvestigalions m the two communities admit{ed!y pmvide oniy the slimmest
documentation of benefit in one’ community and dafodge in the other. Itis rare, huwever,
to find as many a8 18 roughly similar Femainder propérties which: have-scld in 2 single
community, there!ore. ;he data were considered 10 be sufficient evidence for the pur-
poses of this pilot study. ~ Ta give credence to the initial assumption, |t %88 necessary
t5 examine, with the linﬁted tools avaﬂable thae relahve demand strueture in the two
communities. .

commmrw Amwms

. La Mesa and El Ca&on are not’ actuaily r‘ammunities as me term has "been deﬁned ' -
: {2} they are primarily segregated aggregates {3} ‘As & result, the character of these
communities has changed somewhat i the last 10 yr, and will prmﬁly continue this
change (4). The change is primarily attributed to the urhanfzation of Cafifornia and the .
suburbanization of pre- existmg communities. * The. consequent change in population has
had significant impact on the normal indicators of communrity exchange activities, Both
El Cajon and La Mesa in recent years have beroma increasingly: dependent both eco- - _
nomically and socially, on the San Diggo urban ared. - A cniplele, analysis of theéir char-~.
acters 45 communities would of neceswity includé an e:uenswe consideration of the San
Diego urbam ares and the interdependencies that have devéloped in, the 1ast several years.
However, such s projéctis beyond the scope of this paper at.the present tHime, ©
) Between the city limits of the two communities is the unincorpérated area of Gross-

fsont; The Grossmont residential area generally {ollows the configuration of ML Helix -
and is considéred to be one of the prime prestige neighhprhmds in San Diego. Most
- Grossmont liomes dre oh view sitas.” The progimity of Grossmont, as well as topog-~
aphy {Fig. 2}, bas had. significant effect.on the development of bolh communitles and
may be prima,riiy responsible for the differences between thetn.

-La Mesa Mesa

The tcpography oi La ‘Mesa is pnmar:ly ro;ling and hl}l}‘ The o]ti mty developed in

a bowl between the hills and along the oid highway. ' Residéntial development extended.
into the hills south and east of the city in a spolty manner, becoming increasingly more
deiuxe in the direction of Grosamont. Downtown La Mesz was primarily a coaglnmera-
_tion of small shops. extendin.g for severai blocks along. ti:, cm:ghwsar {Ui:m - The old.
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I.a Mesa., today has hecome 2 txpicllmﬁﬂie-class badmom com:mmity “The hiil.l
to the north aré covered with hames: custom homies, tract houses and apartments. The
hilly terrain with {ts ¥lew lots, combined with a warm. elimatae. modefn (ransportation;
and proximity to Grossmont: maﬂe 1a Mesa 3 aptural rastﬁbntial suburb in the path’ ni
the San Diego boom. Today La Mesa has a large g center—Grosamont Sho;
Csnter—on & plateau ovérlooking thé old tows, which draws its costoniers from all over
the eastern San Diegd urban area; I competes successiilly with othier establistied and
larger, shopping centers in surrounding commihities, Retail siles in La Meda:in the
last five years have doubled—from $26 miilion in 1067 to $5¢ million In. 1962 (5). Popu-
lation melrh' tripled hetween 1950 and lsﬂﬂ—iram 10 B!ﬁ to-30, 441 {6}.

El Cajon
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L arcas cnnnot emulate Grossmaont wnh s Folling hli]b :md view lou. Thp flat land

of Ei C..uun, by reducmg land dcvc]n}pnwm fostd, reduced the cost of’ t!mrkeung A resi- -

dential improvement, and cunsequenl.ly, atiracted customiers who desized lwer-priced -
- homes. If it were feasible 1o construit a }sC.l]e of residential melghiu)rhm)d desirability,
for the San Diego area, Grossmont wouid be atl the top of the scale, 'La Mesa would be
.. slightly abiove the mwiddle, and Bl Cajon would be .sbuut One—nquarter of thé wiy o the :
botiom of the scale {exn.iudlm the residential sectmn ‘of the community lacated An the:

viginity of Fletcher Hills in rolling terriin and, adjacent lo Gmssmgnt} oL coliThe, mh T [t

‘a scale would he purely subjedtive, - aind. the rating of the commumties on: this Dbasis, ig *
nol based on any factual materidl, . “But then, :mjf scade which m:ght mdmabe relauve
degrees of desirability must, by definition, be subjective..

Belore the construcion ni the freeways, lai Mesh and 1 Cajon mpe.t-likeiy wouid
have been apprmumately equax interms i a clcs;ralnluy ‘Scale. Each was spirsely -
settled; each had & rather wide range of hause t‘ypes and: values pepresénted in. thelr :

o respective hmi{s eﬁch W28, characterlzed as bemg seml-rural .mri subarban

| mm-rmq CHAﬂGES O -
El Ca;on bei‘are 1he era of urban. ex]mnsmn was a mmur m.u'ketmg cenier for !‘he

surrountding drea. . For example, in 1957 retajl-sdles in Bl Cajonwere S0percentgreater -

than in La Mesa (sw million as against-$26 millich). In 1857, per cdpita retail sales
{all outlets} were '$1; 850 in El Cajonbitonly §1, 140in La Meaa. In Sain Diegg County

as a'whole, per capita sales were approximately %1, 100, Tie EL Cajon markeﬁng area. -
undoubtedly included parts, if not all, of La Mesd. - ‘The construction of improved trang- -

portation facilitfed reduced the space-time ratio o tbe major markehng center of the.
urban regioir and uiumﬁ.tely changed the character of Ei Cajon.  In 1982, just § yr and
two freeways later, per capita sales (all onuets} were: Sand Diego Countr. $1,080;
" El Cajon, $1, 430 (off $420); and La Mes“& $1; BBG tup $520) Total retail u;es’m-
. ‘ereaged 40 percent in ) Cag.on during this period ifrom: $50 million 1o $57 ritilion),
- but the commanity's role-as 3 marketihy area’ declingd as mm‘petitian !rom uther arm
. mcreaseri ‘with: the” éxpansion of ‘thie Sat: quo urban ares. - o
" This change of character becomes espesiaily vivid when per cap:ta sﬁkzs are't en E
down into categories, For mes:a.rrn;mha-f in'La Mesa,. geneml merchand.ise (diapﬂrtmen y
stores, etc.}inerédsed from $29.50 in 1960.t0. $362. 00 in, 1962, ' This fellects ihe opens
ing of the Grossmont Shopping Center and tharks the beginning of a'new era for 14 Mesa.
“But #t marks the end of ap old one for El Cajon, . La Mesa has pregrkesaed at the exs

pense of Ei Cajon. -The lacation and environment in La Mesa, in connection with the -

metging of two ireéway, made it a much moré desirable laeatinn for'a inodern. shop~
ping center, and ‘this one feafure alone was enough to'end the retail amnixaaktan of Bl
Cajon in the Jocal area. ElCajon has a shopping center, but it is primarily & eoinmun-
ity shopping center and is not designed to attract customers from: the ﬂ:rrmnding areds. .

In the fGture, itis most hkely that thege two communities will diverge even more,

. For examiple,- the " topography and location of Bl Cajon make it a fairly good, pmspec% o
for Tuture indust.nal developmient, ‘and, in fact; the city hds adopied a policy of eacour- |
aging indusiiy.  An area known as E} Ca;-:;n Industrini Park has been set aside onthe -
north of the community; l:ght industry has developed fo some extent alcmg the freewny

‘at the west of the city, and if seéms likely that this ‘trend towards an iadustraal crienta-
tion will continue, Because.of topography, this sort of devek:-pment i not feasible i

La Mesa. Y diversification of tax base-were the prima*ry goal a[ c:ty gwe’.rnment El
Cajon would make better pmgresa than La Mesa. . .

- Ecology-and: locil-government. decisions: have dictated a.dwergent coursge for LaMesa
and El Cajon. Probably the freéway system played a major role in this deveiopment;

fts role of improving access:bihty. reducing the space-time ratm. and reducing trans-

portation. costs most likely accelerated the suburbanization of both La Mesa and El
Cajon. In neither case can the divergent roles be wholly atiributed to the freeway; if

- a pre-existing propensity to develop in this maiwer is assumed, it may be concluded
_that the role of the freeway waa to, at most,” réinforce or ste ngﬂmn that {rend. .
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SUMMARY AND CONC LUSIONS

. There is , then, a strong desare and hence, market for La Mosa rmmrw. lhat is ah-
sent in Ei Cajon. This fact, when ccuplod with-the earlice appraxsmauwl of a lendency
- toward bepefil in La Mesa and toward-damage in E1 Cajon would seem to subStaptiate
© the bagic premise of the pilot study and srovide justjfication fof furtlierefiarts mdevelop
a meahd of medsuring’ relative demami 80 that adjuslmems Bun he mwde I’ur inenunn,

B ) well as for time, -

Aatde. from the majbr conclusmn of the study at kast two simitﬁcw warn!ng signs

- - were noted: (), even in dn area ‘ot génerally beneficial influence 2 property muy be se~ -

© . class where no;obvious reéison exists for-behefifs or where damage’.

. benefit appraisal is an art still in its infancy, . The fact of

verely damaged. if it is 1sola.ted from othar Jike. pmperhes wh:éh tend wgenerally sup-~

port values, and {b) even-in an area wheie domand is’ gmterally Weak a property may be
- penefited if the possibility of a wone. change to permil'a more compatible and higher and
.. better use exists.. Ea.ch befors and. a.t‘ter appraisal should carefully hote the possmmty

of eithier of thése occurrences::
. 'The pilot study utmze,a @’ monograph technique which {s a method eﬁtifely unsuned

'bo the preséntation of evidence in éouri proceedings, The court would prefer the sub-

- mission of salés evidence with sound documentation as. backgmmld for any adjustments, .

" Miuich datd toliection remadns before such an aajustrpent can be made with confidenge.
© 1t is suggested that two additional Bits of information about saéli remiainder sale might

" . help significantly in the devélopment of a niessure of rélative demand: {n} the original
. asking price for the subject property;, and {b).the Tength of timme that it was listed for -

. " “sale, To be atile to relate this period for. ;mrpons of measurement; however, some
- index of relativer demand ia the surrownding areamust bé provided. - This coukl be ac-

o compnshed by the deveiopment of an ﬁverage hstmg petmd ot tantral pro;xerues A
comriparison of the listing period of the subject ; i1y with the aversge: lintipg time
in the grea Should permit an index' of refitivé dbmmd levels to be ¢otistricted,

Tt was mentioned earlier that many examplés eéxist of pmpertles whieh have mjeygd
-substanitial special benefits, . These properiies ace, aimost without € an, those
where an obvious change tb & htgher and better yse has occurred aa a resuit of the prop-

erties peculiar relatienship with the adjacent highway. The relative aﬁmanﬁ index need
not-be developed in these cased, The probleth properties are mainly in the residential
younts migﬂt be
© more thanordipary becsuss ufdepressed demand in the surrgunding area, . s
“The investigations tonducted during this pilot Btudy clearly showed: thit damage-
8 of benefits inestab- -

i

" Ushed in the murket place as is the value of property if gensral but, unfortinately for-

the damage-bemﬂt appraiser, -this market place is hearly always an environment dif-
ferent from. that in which he is working. The appraiser must exereise more than ordi-
nary care in every partial acquigition situation to ifigure adkérencs 1o thé concept of
" just compensation. In these instances, more than ordinary. care would envisage a com-
plete market azalysis until such time as additional dosumentation. mdeihﬁﬁely estab-
sk a pattern of eifect in the d:fierant market envirmeﬁts i‘n ¥ ger
foi'mhisc)pinioua. P _ R T T
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An Bvaluation of

w

Qartial Taking of Property for Right-of-Way

BY THE
ECONOMIC RESEARCH DIVISION
BUREAU OF PUBLIC ROADS

© Lontrary 1o general public opinion, the pariial taking of property for highway
right-of -weay usuclly hos beneficial effects on the remaining property, according

- to the findings of the study of severance cose records in the Burecu of Publie
! Roads® files (bonk).

The information on the zffevis of the partial takings
presented in this article is expected to be holpful to those concerned with the

| acquisition of right-of.way for highways—oppraisers, negotiniors, courts, and
affected property owners.

As much background information as possible is needed (o provide the basiz
Jor eatablishing o fair price for the purchase of right-of-way. To obtain this
information, moxt Stete highway departments are conducting severance study
programa and publishing the findings. Studizs available end the effects of
many partial takings reported to Public Roads by the Staies hove been analysed
by the authors. From this anolysiy, it has been conciuded that most property

" oseners benefit from their encounter with highway deparimenta,

C

Introduction

MAJOR job facing builders of modern
highways todsy @ the equitable and
timely soquisition of right-of-way. For sev-
oral reasons, this task msy be growing even
more complex.t Cootrolled-sccess features of
modern highways are placing more limits on
sbukters' rights. There is inereasing compe-
titipn. for space, particulsrly in urban areas.
And the problem i intensified by modern
highway facifities needing wider rights-of-way,
Whether the task of acquiring right-of-way
for highways i3 growing more difficuli, there
¢an be no doubt sbout the magnitude of this
task. For the National System of Interstate
and Defense Highways slone, s million end &
half acres of land costing about $6.5 billion
will be required by the completion date in
1972. Right-ol=way soquisition in which the
Federal Covernment particlpaios in currently
comting about 3750 millicn & year—proposed
Btale right-of-way programs for 1963, $655
million; for 1964, $757 miilion; for 1965, $870
million,

e ———————RRN
Presented at Lie 430 anousi swcilng of the Highway
arch Bosrd, Weskington, D.C., Janusry 1064, under
Aile of Mighwy Seeraxce Blmm Studiss— Sotag

Cantrol Findings.
¥ For & brief discusslon of the pewing vomplosity of right-
slway asquiskion, me Ax Kdileeinl, Right-oéWay, vol, 10,

Ha, A, October 1083, p. £

Severance Studies

To halp asaure thei thiz money s belng
spent wisely, incresging use i3 being made of
seversnon studiea—case study soalyses of the
effect of taking part of & property for highway
right-of-wey. Such studies have been comn-
pieted or are underway in 40 States, of which
twi~thirds bave supplied infermation for in--
glusion in & eentral file or bank of cases that
was estabiished about 2 years age (1961) in
Public Hoads. The Steter have supplied
more then 1,200 case studies for this eentral
file. The Statea have issued more than 1,500
individual case study reports, many of these
ere nerrative reports or were made on State
formg rether than on Publie Roads forma,

Severance studies are intended 1o provide
the information that will permit equitable
payawnia to bo made for property takeo.
By recording and anslyzing the effect of
partial taking of property for right-of-wey in
the past, saverance studies make it possible
to determuine with more certeinty the presept
and future effect of partial taking of proper-
ties for right-of-way. As more is learned about
what bappens to properties after part is talken
for right-of-way, eapecially factors or charae-
teristics that affect value, considerable sevings
in coste Bre expecled to be realized, Bub
peveranca studies obwiously are not intended
sioply ta reduce costa of right-of-way acqui-
eiion. Inadequete payments for right-of-

Heparted® by GEORGE V. BRODERICN,
Economic Statistician, and
FLOYD [ THIEL, Economist

way are fully as slarming to conscieniions
highwsy builders ag excesalve payments.

Summary

The findings presenied in this article are
tentative; they mre only typical of the onses
apalyzed avd are not representalive of afl
cages, The tentative findings rmay changh
when more eases beeome available for analyais,

‘The kigh cost of right-ol-way, more than &
billion dollars a vear, apd the need at the
aame time to provide just compensation when
acquiring  right-of-wey, provide a atmn:i
mumentuts for examining past experience 10
lesrn what general truths might be useful for
right-of-way acquisition in the future. By
organizing and making svailable in usable
form the experience gained In highwey acguis
pition, severance studies offer a way of cors
recting certain overpayments as wel! sa the
redatively few underpayments for highway
right-of-wry. Many State highway depart.
ments are now enjoyving this bencfit as the
result of their own severance studies. Im
addition to this use of scverance studies;
which raust be regarded as their primary
purpose, findings from enalyzing a collection
of caseas can be expected to provide some
guidelines for right-of-way scquisition in the
future. Although inforseation in the Publig
Roads’ bank of cases does not mow permid
furmulas to be developed to predict the experis

ence awners will have with their renmindd'

parcels, pome tentative observations can ba
made, aa follow:

{1} The retovery rate for cases in the Publig
Rosds' benk tends (o be more than 100 pers
cent, the median is 138 pereent.

{2) Certain charaoteristies tend to be asso=
cisted with a higher-than-average regovery
rete. These Include: nesrrness to sn inters
change, n sale efter some period of time {e.g.;
more than & year) after the taking, a vacan$
rather than a residential land use before the
acquisition, and full viaibility of the lughwqy
Irom the remainder.

£3) When the siiultaneous effect of sevcral
factors acting in combination was analy
by multiple regression, the most influentin}
factors were: e changoe io land use, time elapas
jng from acquisition to sale, travel distance to
new highway, type of remainder, and nelrneq
to an interchroge.
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{4} The owner is being made whole jn four
ont of five caaes.

(8 Property owners who lost gencrally had
tost wvery little. Gains ranged from mmail

ounts to fentastically large gains.

{6} Owrpers of residentisl preperiies ars
more likely to expericnes losses than owuners
of land in ather wers. Gaing are often usso-
ciated with vacant remainders.

(7) Damage payments made to owners of
vacant parcelz ofien arc unrealisticelly high,

pericnce auggests that high dsmege pay-
ments for vacent properties partinliy taken
sbould reccive elose serutiny in the future,

Benefits of Severance Studies

Meny of the benefits to be derived from
severance studies are already being realized.
These studies help ussure the proper spending
of tax money for right-of-way purposes;

- they make available information relovant to

the takings. This information is needed
by sppruisers and negotiators, the courts,
and affected property owmoers, if the State's
purpose to buy right-of-way property at a
fair price 33 to be accomplished.

Analysis to supply experience in similar
situations—the purpose of individual sever-
ance studies—is the iraditionsl approach
employing data for comparable sitpations,
which hasa been ueed successfully by
appraisers.  Ordinarily, the best sources for
compareble information in taking situations

e studies completed within the State, and

\_ nost States do rely on data obtained from

“such cases. For unususl situations—takings
involving special purpose properties—tihe
Public Roads' bank can be searched for
ecomparable takings. The procedure for re-
questing # search is deseribed on page 93
of the Manual for Highwway Severance Damage
Studies, and the type of data that can be
obtained is shown in table 1.

A fairly enmmon result of severance in-
vestigations shows that (i) after & partial
taking for right-of-way, the adverse effect

" en remzining land parcels is often much

leéss drasiie than feared or (2} the remainder
pereel receives a signifieant bepefit. Thus,
these studies can be useful in keeping af-
fected individusls and the general publio
informed.

Lihas 2oy of canes .

; Collecting  seversnce cases offers op-
portunities for Mnmlyzing these cases. Al
though the date reflecied in the bank of
cases cannot be considered 4ypical for all
highway takings, the data that ~an be as-
sembled permit some interesting and perhaps
valusble comparisons. Although thers are
mow about 1,250 cases in the bank, cases
are not usable for analysia until they have
bezn edited mnd checked. The number of

Clsable cases for different comparisens varies.

Jor example, more than D08 oases can be
used to compare the per acre vaiue at the
tirne of the highway taking with the per
gere valuc of the remainder that i sold, and
the 650 casen in the hank for which the sntire
remainder bas been scld provide a goed in-
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dication of the extent to which the owner
e made whele or, in & very genersl way,
whether just compensation was provided,

Recovery Rate Experience

The recovery rate for a highwsy-severed
parcel is obtained by dividing the velue per
acre (or per square foot) of part or all of the
remainder thet hes been sold by its value st
the time of the taking. A recovery rate of
mare than 100 percent means that the re-
ainder has increased i value., As the
recovery rate can be determined whan any

part of a remainder is sold, this type of

comparison ordinarily esn be made for A case
as goon ns any portion of the remainder hes
been sold.

Becaure of the exiremely high recovery

‘rotes for some remainder parcels, simpls

arithmetic averages may not be a satisfactory
summary measire of the typical recovery rata
for severed parcels in the bank st the present
time {1563). Median values provide snother
way of summarizing the overail recovery rate.
As a median i3 a middle value with half of
the cases nbave and half of them below, thoss
remainder parcels beving extremely high
recovery rates do not have such 8 noticeabla
effect on median values as on average values.
The median resovery rate for cases in the
bank at the ead of 1963 was 138 percent.
Avout 75 percent of all esses showed A re-
covery rate of more than 100 percent, ss
shown in figure 1.  Some 7 percent of the cases
showed 8 recovery rate of more than 1,000
percent, and 25 percent of the cases showed a
recovery rate of less than 100 poreent,

In addition to considering recovery rates
reported for all cases in the bank, rates have
been compared according to (1} time of ithe
pale, (2) land use belfore the taking, (3) type
of highway involved, (4) visibility from re-
mainder pareel, and () locaiion of the pareel

Table 1.—~Comparison of principal charsc.
teristics of property and ecomparable
property

Rem Bdhj Comipatrabis
ool e
Land use before. .. .....[ Bekool, ...} Elementary
Lapd xpocted).| (Bchool)...| Rebaill
5‘1:: M.{.{._._“.. gnm we] 11 e,
Hizeafber . ... .l 8sced ___| B sores.
umuycmmm. Interytate.{ Interstate,
¥ _he!nrs-..._--....-. 20,008, ... 0.
Yulua of portlon red.] $23,000....[ $18,000,
E;uamnﬁ:;e;nnmlu vanmmanman | —HEB000.
Batimated remainder [...oooo....} 526,000
Sales pric of rernainder_ ... TN
Effect of takitg. .o cvves fomcmaenneca +-538,800.

th ‘ﬂ\u!mnenmyﬁhad“ﬁuamd:g.mm
as N use changedis retall socn aftee taking.
t which is recotded tn the Burest’s baok, dolls:
ve hesnt rounded Lo the nearest humdned,

Time of sale

Whether the time at whieh & remainde:
pacoel sells has any effest oo the recovery rat:
has been the subject of considerable speouls
tion, The effect of time is of interest becaus
it has & bearing on the validity of ibe com
parison  between before values and afte
values. If & zsale oecurs soon etough afte
the taking, the highway effect is revealed by
aimply comparing the before value with th
value shown by the sale.

The effect of time on recovery rates of case
in the bank is very noticeable. Ramainde
parcels that ere sold a year or more after th
time of the taking tend to have higher recover:
rates. - As can be seen in figure 2, parcels tha
wer2 sold within & year's time had a lower rat:
of recovery. A third of the parcelsthat wer
gold within the firat yesr bad a resovery ead
of less than 100 percent. For parcels sok
meore than 3 years after the highway taking
only 12 percent had a recovery rate of Jex
than 100 percent. Neurly 60 percent of th

in relation to an interchange. Iand parcels that were sold more than 3 year
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Figure 2.—Land velue recovery rates by thme from scquisition to sale—unadjusted for
general land value changes.

after the highway taking had s recovery rate
of more than 200 percent, and about 15 per-
ecent bad a recovery rate of 1,000 percent or
more. In contrast, only about 25 percent of
the land parcels that were sold within the year
of the taking had a recovery rate of more than
200 pereent; 4 percent had a recovery rate of
/_1.000 percent or more,

{ The median reeovery rates for parcels sold
“wmt different lengths of time after the highway
taking emphsasize the effect of time. The
median recovery rate for property sold within
1 ‘year was 119 pereent; for property sold
between 1 and 2 years after the taking, 135
pereent; for property sold between 2 and 3
yeéars after the taking, 157 percent; and for
property sold more than 3 years after the
taking, 238 percent. This &8 shown in figure
2. These median recovery rates adjusted for

MEDIAN
[ aci cases 138
1l VAGANT 43
AGRICULTURAL 143
RESIDENTIAL 126
SERVICES, TRADE, 145
= MFTG., GOV'T.

geoerzl Iand wvalue increases (an average
annuel incresse of 7 percent was nsed) are
gtill spectacular: 115 percent, 121 percent,
129 percant, and 158 percent, respestively.
Thus, it appesrs that land values of affested
percels tend to appreciate in valus congider-
sbiy faster than is true for land valueg gen-
erally. Ewvenituvally, when cnough cases are
evailable for analysis, it may be possible o
limlt the romperison to cnses where the
remaindar i sold very soon after the nequisi-
tion. Buch a compstison would genersily
oxelude the general land valee increase occur-
ring ovar & period of time and leave ooly the
highway effect. With such a simple befors
et after comparisor, the effect of charae
teristies other than time (e.g., type of land vse,
type of highway svetem]) should become mors
ensity diatinguished.

. RECOVERY RATE LESS
THAN 100%

e

e :"' 5
7

e

()

RECOVERY RATE
00% TO 200%

RECQVERY RATE
OVER 200%

Figure 3.~=Land value recovery rates by land use at the ﬂm‘qf acquisition.

 recovery rates of less than

Another chacasterigtio that appesrs to have
an effect cu the recovery rato ia the use that
the and was put to at the times of the highway
taking {fig. 3). The median recovery rate
for residential property, for example, is sbout
126 percent compared with a median recovery
rate for eil ceses of 138 percent. The other
land uses—vecant, agricultural, and & com-
binetion of serviees, trade, manufscturing,
and government—had recovery rates of 143
percent, 149 percent, and 145 percent, respet-
tivaly. The relatively poorer recovery raies
for residential property is highlighted by the
bar charts in figure 3. For example, ondy 27
pereent of the residential property remainders
had a recovery rate of 200 percent or maore,
and 31 pereent of the residential properiy had
& recovery rate of less than 100 percent.

Type of highwny aystem

Ancther compearison, by type of highway
system, shows some differences that may be
sttributable to whether the remainder pareel
was located on an Interstate highway, &
Federal-aid primery highway, or & Federal-aid
seconcdary road. The median recovery rate
for remainder parcels slong Interstate routes
is about 140 pereent, slightly higher than the
median recovery rate (138 pereent) for all
cazes in the back, The recovery rate is about
132 pereent elong Federal-aid primary high-
ways, and about 135 percent along Federal-
aid secondary roads. :

In addition to somewhat higher recovery
rates, for remainder parcelz slong the Inter-
state Systein more large gains and more losses
heve heen experienced than for parcels slong
other highway systems. As shown in figure
4, about 35 pereent of the remainder pareels
located along Interstate Highway BSystems
have had recovery rates of mare than 206
pereent,  This is & slightly larger portion of
pareels than the remainder purcels located
slong Federal-aid primary systems and Fed-
eral-sid secondary systems. At the same
time, about 20 pereent of the remainder page
cels located along the Interstate Bystem have
had recovery rates of less than 100 perecent,
oompared with about 24 percent of the re-
meinders aloog the Federal-aid primary
eyaterm and 26 pereent of the remainders slong
Federal-aid sccondary svstemns, which had
100 percont.
Whether the recovery rates along Interstate
routes will continue st the same level when
mote ceses ard availnble to analyze B3 nob
eloar. Perhaps the overall recovery rates for
remainder parcels along Intersiate roates will
L more spectacular than for remainder par-
cela located along other typea of highway
systeins.

The bigher-than-normz! recovery  rates
along Interstate routes might be expeeted,
but it mey be that recovery rates for many
parcels located along the Interstate route will
be lower than for parcels loeated on other
types of highway systems bLecause of the lack
of direct access to the Interstate System.
However, the eontrust between Interstate
and non-Interstate recovery rates is sharpor
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Figure 4.=FLand valite recovery rutas by type of highway system.

at the upper range of rccovery ratea than
it is at the lower end. Thus, the recovery
rates along the Interstate System are dis-
tinguished from theose for other highways
primarily by the high recovery mates; when
recovery mates are low along the Interstate
System, the rates are only slightly different
from those elong other types of roads.

o \i'isibﬂity from the remainder

.. 'The Btates that are sending severance coses

to the Public Roeds’ bank are providing
information as to whether the highway is
visible from the remainder parcel. Moat of
the time full visibility means that the property
is also visible from the highway. Tentative
apalysis of the recovery rates by wvisibility
shows some interesting differences, though it

. WEQLAN

] are cases 138
£ ruLLy visisLe 143

: PARTIALLY VISIBLE 133
NOT VISIBLE Hy

is net now passible to tell just how significant
these differences are. The median recovery
rate for parcela from which the highway is
fully visible, for cxample, is 145 percent,
compared with & recovery mata of 133 percent
for parcela from which the highway wss
partiaily vigible, and 117 percent for parcels
from which the highwsy could not be zeen.
This s shown in figure 5, elong with the
median pecovery rate for all cases—-138
percent. Also, 37 percent of those remainder
percels frora which the highway could be seen
fully bad a recovery rate of more than 200
percent, but onty sbout 31 percent of the
remainder parcels from which the highway
could not be seen had such a high recovery mte.

As noted earler, the significance of the
recovery rates canbot be folly discerned si

40%,

N

RECOGVERY RATE LESS

THAMN 10GY,

R

7

RECOVERY RATE
100%, TO 200%

REGOVERY RATE
OVER 200%

SEVERAL EASES ARE NOT SPEGIFIED S0 THAT “FULLY", "PARTIALLY"
AND "NOT VISIBLE" CATEGORIES 00 NOT AGCOUNT FOR ALL CASES

Figure 5.~Land volue recovery rates by visibility of high-ay from remainder.
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" have seldom been substantiated.

this time; however, the claims that are oft:
made about the undesiralle appesrances gy
effects of modern highwey improvemen
Apparent
the market doea not dircount the value
property from which the highway san be ace
On the contrary, property from which 1
highway can be secn appesrs to fare bet
in the markot placs than property from whi
the highwey ia not visible,

Intcrchange effects

What happens sreund interchanges is d
picted in figure 6. Approximately one-four
of the 900 plus cases vsed in this analyr
were located within a half mile of an {nke
change, & distance often used to distinguir
between interchange and noninterchange ares
The recovery rate of parcelz located within
half mile of an interchange is generally bett:
than the recovery rate for parcele locate
farther away from &n interchange. For e
ampie, the median recovery rate for parce
located neer interchanges wans about 164 pe
cent compared with 131 pereent for parce
located away from the interchangs, Ads
more of the interchange properties had hig
recovery rates then was true for parcels k
cated away from the inferchange. Neard
half of the paroels looated within a helf mil
of an interchange had recovery rates of mer
than 200 percent.

Muttiple Regression Analysis

In analyais of the recovery rates of highway
severed remainders, an examinstion of the i
fluence of several factors taken one at & tim
genecrally has heen refied upon. In the jowver
tigation deseribed here, & start has been mad
to determine the simultaneous cffeet on th
recovery rate of several factors, acting in com
bination, and to messure the relative strengt:
of each of the factors. For this analysis, th

- teshnique of multiple regression has been used

When the simuitaneous effect on the recov

. ery rete of several factors acting in combitis

tion wag studied, the most influential factor
were (L} change in land use, {2) time elapsin.
from aequisition to sale, (3] travel distanee 1
the new highway, {4} type of remainder (land
Jocked, isolated, or separated), and {5) near
ness to interchange. For one of the groups ¢
cases studied, a cocficient of multiple correls
tion of 0.86 wae obtained, indicating that 7.
percent of the total variation in the recover,
rate was explained hy the combined efectse
the several independent factors used in th
analyzis. Additionel and more refined ans’
yeis of this kind iz planned for the future.

Are Public Roads’ Cases Typical

Asx many of the Btates supplying informe
fion about remainder pareels do not report o
all remsinder parcels in the State or on'.
representative sample of them, some questio
may exist as to whether the cases in the Pub
Yo Hoads' bank are typical of partial takin
in general. Although there appears to be n
definitive test that would answer this ques
tion, » check cat be made to compare th:

.ﬂndinpl‘romthehukuawhohwithth
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Figure 6.~0vernill land value recovery rates by nearness to interchange.

DAMAGE

PAYMENTS

MADE FOR

80% OF

CASES
NGO DAMAGE
PAYMENTS
MADE FOR
40

NO ACTUAL DAMAGE g m;}EsOF

ACTUAL DAMAGE LESS
THAN DAMAGE PAYMENT

ACTUAL DAMAGE GREATER
-~ THAM DAMAGE PAYMENT

»

% NO ACTUAL DAMAGE

ACTUAL DAMAGE

‘\....—
ACTUAL DAMAGE EQUALSJ

DAMAGE PAYMENT

Al CASES

Figure 7~Comparison of damage payments with cciual damages,

Andings from s Biate that i supplying infoe-
mation about all remeinder parcels that haw
besn sold. This has been done. Findings fos
8ll cares in the bank have been comparsc
with those of the approximately 400 Califoriite
cases, which are in the bank.

The flndings for all ceses compare feifly
closely with those based solely on Californls
cases, For example, the median recovery
rats reported for California eases is about 147
pereent compared with 138 percent for the
entire bank, The comparizor was made be-
tween findings from Californiz cases and all
caaes, rather than between findings from Call-
fornia. cases end all non-Celifornia cases,
primarily for convenience. . It seems fairly
cbvious that the differences between data in
Califernia and non-California cases would be
slightly greater than those between California
cases and sll ceses.  Properties located within
& half mile of an interchange had & median
recovery rate in California of 166 percent,
compared with a recovery rate of 164 percent
for the bank as a whole. The percentage of
cases reporied by California for which the
property was located within a half mile of an
interchange-—about 25 perecent—agrees gen-
ersliy with the percentage of sall bank cases
in which the property was near an interchange
-—about 20 percent. Thus, it appears that
there are similarities in the efects reflected By
the California cases and the total effects
flected by those in the bank, exeept that ¢the
recovery rates in California are slightly higher
than the recovery rates in other States.

Extent to which the CThoner is Made
Whole

Whether the owner is made whole can be
determined by comparing before and after
property velues, When a Btate takes part of
an owner's property far highway right-of-way,
and then after a period of time the owner sells
the entire remainder, it can be said that all the
results are in for that owner and for that
property. The appraised value of the entire
tract before the teking is known; the pay-
ments made by the State to the owner for the
property taken, as well ns for any expected
damsges to the roageinder, are known; and
the sale price of the entive yemaider is known.
It is then possible to determine whether the
owner was damaged or benefited, and the
extent of the damage or benefit ean hb
determined.

A before and afier examination of the 350
casos in the Fublio Roads' bank in which the
entire remainder was sold reveals the extent
to which owners of property partially taken
for highway right-of-way were made whole—
that is, whether affected property owhners wernd
placed iz as good a financial position as they
would have been had their property not been
taken. To mensurc the effects of the pariial
taking of property for each of the G50 cased
selected, the walue of the entire properiy
{including improvements] before the tab.ing'
was campared with the total amount the ow nen
received from the property; that iz, for the'
property taken, for damages to the remainder,
and from the sale of the entire remainder.  °
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APPRAISED BEFORE VALUE ENTIRE TRACT $I4 977,800

- {INCLUDING IMPROYEMENTS)

" PAYMENT FOR PROPERTY TAKEN 4,011,600
" {(EXCLUDING DAMAGES)

.~ PAYMENT FOR DAMAGE TO REMAINDER 1,563,600
TOTAL PAYMENTS 8Y STATE 5,575,200
* SALE PRICE OF ENTIRE REMAINDER 15,311,500

TOTAL RECEIPTS OF PROPERTY OWNERS $20,886,700

$15.0 MILLION

MILLI{JNS

T
.HH

! SALE PRICE ENTIRE REMAINDER
R FOR

THAMN
% 4% (o,

APPRAISED 8EFORE VALUE
ENTIRE TRAGT

TOTAL RECEIPTS
BY OWNERS
$20.9 MILLION
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Far the cases analyzed, four out of fiv:
property owners received either adequabs
ecompendation or more, The remaining 20
pereent of the property owners ended g
with lcse money after the highway taking
than they had in property before the kighway
fmprovement. The median vaius that the
entire greup of 6580 properly ownera recelvec
wag 112 percent of the before vatue of theh
property.

Damages—Estimated and Actual

For the 650 gases analyszed, damsge pay.
menta were mads to the owners of 60 pereent
af these properties; the remsiniog 40 pereend
received no payments. Examinabion of the
experience of owners reteiving damage pRy-
ments revealed that helf of the recipients
actuaily susteined no damage at all, and one-
fourth of the recipients of damage payments

. suffered less actual demage than they were

paid for. A fifth of all recipients of damage
payments received less in damage payments
than the cost of damege they actually sus.
tained. Of the owners who received »e
damage payments, more than four-fiflths
experienced no actual damage and the remain-
ing Gfth sulfered actun] damage. Thus, for
bath groupa, about cne owner in five suffered
a loss #8 the resalf of an under payment of
damages or the ponpayment of damages.
Highway officisle are, of zourse, just an
soncerned ahout property owners receiving
inadequate compensstion as they are sbout
apparent overpayment of damages: The goal
is to make the owner whole. A comnparistp
of thess findinge ia presented in figure 7.

Damage Payments Comﬁared
to Total Payments

It i of interest to compare the proportion
of totel State payments accounted for by
damage payments for selected categories of
partisl taking cmses with total combined
peyments for all cases. Using tota] combined
payment figures, damage payments aceounted
for 28 percent of total payments made by tha
Btates for right-ofvway acquisition. Howevep,
for veeent land nearly half the cost of aequisi-
tion was accounted for by damage paymenta.

Why damage paymerts are go high for
vacant Iand remainders in contrast to the
higher-than-average recovery rates for vacant
property ia somewhat perplexing.  The result
is that owners of vecant land have been
treated better than owners of other types of
property. For ecxample, owners of vacant
Isnd hed receipts amounting to 129 pereent
of the before value of their property compared
with 107 percent for owners of residential
properties. This coniraat in value reccived
as g percent of before value as between vacant
parcels and residential paccels is highlighied
by figure 8. Owners of vacani paroels hagd
fower losscs than residential property owoeri
{11 percent wversus 23 percent). And, &
much higher proportion of owners of residentisg
than of vacant propertics experienced relae
tively small gaine over tha before value. It
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s plear that owners of vaesnt nroperties
rodrally fared better than rosidentisl hand
by

.77 At lenst a partisl explanation of the more
w...f0rable after-taking experience of owners of

vagant land is given by still another finding
Ingmn the bank. A comparison of the uses of
remainder parcels at the time they were gold,
#ith their uses at the time of the taking,
revealed that nearly s third of those parcels
vatant at the time of taking had shifted to
higher uses by the time the parcel was sold,
By contrast, less than a tenth of residentia}
pareels had shifted to higher uses by the time
they were sold. o view of these fndings,
it appears that the soquisition of vacant land
offers a good chance for improvement in the
pursuit of the goal of making the owner whole.

Total Values Compared

The experience of individusal owners follow-
Ing the pertial taking of their propsrty for
bighway rtight-of-wey bhas been examined
and presented in the form of frequency dis-

u

irlbutione, peroentaps disiributions, and
mediaus. Now, the total experience of af-
fected ownors, obtained from exeminstion of
the entire bank of partial taking eases in which
the entire remainder was sold, and the ex-
perianne of different groupings of these owners
is disouased. The total of the apprrised hefors
values of the propertics of the 647 owners
was $15 million. The owners of these proper-
ties were paid & total of $4 million for property
taken {exclusive of damage payments) snd
314 million in damage payments. Finally,
these owners sold their remaining properiy
{or a total of $15.3 million {fig. 3.

It these figures are adjusted for the general
ingrenses ogowrring in land values, the ex-
pecied totel market valve f& $10.2 million.
A gomparison of this very rough estimate of
the expected tolal market value of the remain-
ders at the time of sale with the actual total
sale price gives a rough idea of the extent of
land walue increases and/or overpayments for
damages. Remainders that might have been
expected to sell for $10.2 millicn were sold for
$15.3 million., This is an oversimplification

because soms State laws do not permit the
use of benefits to offset the cost of taking or
against damages to the remainder. Thua,
even after considering & general inerease In
lend values, the total receipta of affected
owners were considerably higher than the total
before valua of their property. ',

This finding of large total receipts, of course,
should in no way be undersicod 10 imply that
severance damages should not be paid. Twa
out of five affected owners did actually suffer
damage. One of these received either jinsuffl-
cient paymenis or no damsge paymenta. In
fact, the only purpose served by this kind of
total analysis is to indicate the outside theorete
iesl limits of the improvement that might be
made in the swarding of damages to ownerms
of bighway-severed properties. However, it
appeara that very careful consideration should
be given to the offsetting of benefita against
demage paymenta where appropriste, and to
the offsetting of benefits against payments for
property taken where appropriate and where
State law permits.
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S MJUST HOW JUST IS JUST COMPENSAT{ONZH

{A Critical Cocmment On The California
Law Revision Commiscion's Inverse

Concemnation Study)

by-?
GIDEON KANNER

R



P
Ty

FOREWORD

This note has been written in response to
a three-part study of inverse condemnation made for
the California Law Revision Commissicn by Prof. Arvo
Van A!styne,l/ aé well as to certain Commi§sion staff
rmemoranda on this subject. The scope of this note is
limited to examining certain ground rules of the étudy,
and to reviewing certain aspects of [inverse] condem- _
ﬁation:law particularly as apglfed to freeways, from

the point of view of the demaged property owner seeking

compensation., | find myself in fundamental disagreement

with certain of Prof. Van Alstyne's views expressed in

his inverse condemnaticn study. This note can properly

be characterized as an cpen letter to the California

Law Revision Commission on this subject,

it
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The Limits of Power: Yes, VYirginia,

There is a Constitution

fhe Commission, judging from its materiéls,
has undertaken its study of inverse condemnation because
of an admitted need for improvement in this field. |
agree that the ﬁeed‘for change exists, But | am somewhat
startled at the direction of the proposed change seemingly
suggested in tne study. At the very ocutset of Prof. Van
Alstyne's Study for the Commission,zj the reader is greeted
with the reminder that the legislature's powér to act in
this field is limited by the inhibitions of the constitu-
tional just compensation and due process clauses., Therefore,

we are reminded, the legislative approach must be limited,

_lest it fall below the minima]l constitutional guarantees

of just compensaticn and due ﬁrccess of law. Sadly, there
is implicit in this caveat a suggestion that the legislature
must watch these constitutional shoals in its assumed
Journey ﬁoward the implicit goal of minimizing just
compansation,

My uneasiness is further reinforced by Prof. Van
Alstyne's serious discussion of the deletion df the “damaged"
claﬁse_of California Constitution, Art., 1, §i4 at p.63 of
Pért One of his stidy, | find little comfort in his
observatioﬁiithat the deletion of the ”da&aged“ clause is

no guzrantee that the courts would not reinterpret

e T R s L e e 4 Y [T R b a1
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"the concept of "taking" s¢ as tc "expand inverse con-
demnation liability well beyond federal standards”.

And to one who, like myself, believes that the 'damaged"
clause was put into the Constitution as an expression

of principle, and a limitation on future Iegiélation%

it is eveﬁ more disturbing to rnote Prof, Vah Aistyne's

apparent

/indifference to any a priori impact of the "damaged' clause
on contenplated }egfslation.“

Such thoughtful ruminations are the prerogative
of a scholar, and | readily acknowledge Prof. Van Alstyne's
credentials as such, |t might be profitable to suggest,
however, that even an ambiticus effort by the Commission
should Tall shcrt.of any sericus consideration of deleticn
of £he "damaged" clause., The short shrift given by this
state's electorate to the last attempt at relaxing the
constitutional restraints on eninent domaihéfshould be
kept in mind as suggésting a pragmatic boundary of the
projected efforts of the Commission. The tremendous and
increasing number of condemnations in recent yearsthas
undoubtedly hardened the public atticude against the process
of eminent domain. An insight into this attitude is pro-
vided by the increasing pheﬁomenon of venfremen who refuse
to serve on condemnation juries, either on principie or
because of the harsh experience of a friend or fe!at}ve.
And, to add.a personal jucgment, | submit that some avenues
of approach, such aé tinkering with this-state's organic
declaration of rights, should be rejected out of hand,
not because they are abstractly invalid, but because they

D



are fundamentally, morally wrong.
As it is, the compensation now available to

“damaged property owners is foo often a meager and chancy
thing. Putting aside the procedural traps and hurdles
thrown in their way by the Llaims Act, the substantive
case law is unrealistic: substantial and economically
devastating damages are poch-poshed by the courts as “mere
personé! annoyance'', l£ is contradictory: after stern
pronouncements that the liability of the government is the

same as that of private citizens, damages are denied for
the very same governmental act§ for which private parties
are routinely held liable. Rules of exquisite technicality
are laid down: the governmeéent may escape liabi}ity altogether,
in spite of admitted damage-proximately caused by its acts,
when these acts take piacé a few feet beyond an imaginary
line which conce marked the boundary of the owner's !and.

These matters are more fully dealt with below,

but they are touchad on here because they highlight the
need Tor legislative reform liberalizing the right to
compeﬁsation for damages a:tuaf]y suffered, All the taik
abogt'financial burdens on govarnmenf, and the inability

_ to-get liability Ensuran;e misses the mark, For it pre-
supposes damage inflicted by governmental acts, and meréiy
quibbles with the mechanics of providing compensation or .
propagaidizes for denying compensation a!togethef. implicit
in the inquiry into scurces of compensatory funds is the
admission that something compersable has happened,

-3~
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fn this connaction [ note a city aitorney's
handwringing, at p.3 of Lommission Memorandum 6?-75, over
the Yproliferation" of actions "under the guise of
inverse condemnation, which - we are told - “presents the
taxpayer with a burden far grester than any other theofy
of Viability since most insurance companies will not
underwrite this_risk“. Could it be that the “groliferation"
of_invefse condemnation lawsuits and their economic “burden®
are causally connected to an even greater proliferation
of damage inflicted by burgecning public works constructions?
And are we seriously being toid that the concept of just-
compensation, a basic constitutional guarantee, is to be
subordinated to insurance companies' provit expectations?
Therefore, at the risk of uttering a banality,
| submit that one must bear in mind that the Constitution's
command is thet Just compensation be paid, | have yet to

hear of a concept of justice scceptable to right-thinking

.men, which Is reconcilable with the noticn that an actor

can inflict damzge for his own benefit, and then escape
Tiability because he Tinds it economically inconvenient

to make amends. | submit thav if one accepts the validity
of the preceding statement, then it is not undermined by
pinning the label of "goverament" on the actor. | submit
that the Commission's speculation about arsfatﬁtory limit

on constitutionally decreed inverse condemnation liability,
except &ss, if and when the legislature specifically epnacts .
liabiiity,gfis not likely to lead to a workable solution

of the problems befcre the Commission. Similar legislative
p = s

k.
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wisnful thinking with regard to nuisance non-liability™
has been properiy criticized as Ineffe:tive.lg/ Becausg
of the [inverse] condemnation roots of governmentatl
nuisance liability, the legislature lacks the power to
abrogate such ltiability.”™™ This federal constitutional
limitation on the 1egIsTatura‘s power is not removad by
amending the state constiiution, ‘As the U.S. Supreme
Court pyt it:

"The legislative authorization [of nuisance]
exempfs only from liability to suits, civil or
eriminal, at the instance of the state; it does

.not affect any clzim of a private citizen for
damages for any special inconvenience‘and dis- "y
comfort not experienced by the public at large.'

in a later case the Supreme Jourt explained the‘
constitutional basis for that rule:

"...the legislation we are dealing with
must be construed in the lignt of the provision
of the Fifth Arendment - 'nor shall private
property be taken Tor public use without just
compensation' -~ and is not to be given an
effect inconsisteﬁt with its letter or spirit.

The doctrine of the English cases has been
generally accepted by the courts of this
counery, sometimes with scant regard for

distinctions growing cut of the constitutional

rt

restrictions upcn legisiative action under

our system, Thus, it has been said that ‘a

o



2

raliroad authorized by.!aw and lawfully

cperated cannot be deemed as a private nuisance':
that 'what the legisiature has authorized to

be done cannot be deemed unlawful!, etc, These
and similar expressions- have at times been
indiscriminately employad with respect to
public and private nuisances. We deem the

true ruje, under the Fifth Amendment, as unde}“
state constitutions cantaining a similar pro-
hibition, to be that while the legislature

may legalize what otherwise would be a public
n&isance, it may not confer immunity from action

for a private nuisance of such character as to

3?0 a taking of private property

——a

amount in effec?
for public use,"

. Van Alstyne, | too posit at the

.outset the princinle that the legisiature's power to

create substantive [inverse]l condemnation law is limited

by the California Constitution (Art.i, §14) and the U.S.

1L/
Constitetion {5th and lhth Amendments).” But these

lTimitations are faced only.if the Iegisﬁature chooses to
move in the direction of cenial of compensation to damaged
owners;ii{ No such restrictions exist if the legislature
sets out to correct the inequities which now plague damaged

owners, There is nothing {n the constitutions which prevents

a state frop enacting into its laws a morfe enlightened
Y .
b—_.-_! -

standara of justice.
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The words of Mr, Justice Bell of the Pennsylvania
Supreme Court express a helpful observation which should
be kept in mind by the Comniésion‘in its present study:
We shal! start with the Constitution =
strange to say, the legislature, attorne?s and
courts in most of the cases in this field
have been so engrossed wilnh the interpretalion
of the pertfnent staﬁutes that they have
cbmp!ete]y overlcoked or ignored the Constitution,

17/

which of course is paramount,"™

The Responsibility of Power: Where Does

The Buck Stoo?

Next, | wish to offer & word of disagreement with
' ' ' 18/
the suvggesticn of Prof, Van Alstyne in Part 2 of his study

and adopted verbatim in the Commission's Memorandum 67-73,

_ 19/
p.7, as ltem 8,7 that the changes in inverse condemnation

law to be made by the Commission should “aveid disturbing
existing rules of settled law except where cleariy justified
by policy considerations of substantial importance.*

[t seems to me that the Commission can perform

<
—

& d

uable service toc the people of this state, and to

it

if:

administggtion,cf justice by clearing & few ccbwebs
with which this field is repiste, If the result of the

Commissicnls effort in the field of Inverse condemnatien
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It goes to th

'is to be a transfer of “existing rules of settled law"

or

from court report books inte code books, then | submi

that little purpose will have been served. Indeed, the

Commission wou'ld then be acting as a codification body,

not as. the lLaw Revision Commission.

=h
o

el th

J t this point is of pivatal Importance.

Y

E]

raticnale of the lommission®s work., | urge

v

as strongly as | can, that the Commission pursue its study
to the end that rational new laws are formulated; laws

which balance the competing interests and achieve substan-

tial Justice. Whethar or not the decisional status guo
is preserved in the process should not be a controiling
criterion. As Mr, Justice Brandeis put it: |
"M, .. the doctrine of stare decisis does not
command that we err again when we have occasion
to pass upon a different statute, In the search
for truth through the siow process of inclusion
and exclusion, i{nvolving fria! and error, it
as gulides, the de

behooves us to reject

H

c
upon suzh quzstions which prove to have been
20/

mistalken,?

The above words, uttered in the context of decisicnal law,

are even more compelling when appiied to the legislative
process since the legislature is not even theoretically
I N -

bound by precedent {other, of course, than precedent

expounding constituticnal limitations).




There is much mcre at stake here than Just an

-

" abstract question of how the fommission's objectives should
be delineated, A highly pragmatic problem [s involved.

When the legislature fails to act in a field of the law

in which th&.COUFtS have spoken, the courts in turn equate
legislative inactivity with legislative approval. = This

is especia?ly so when the Iegiﬁlature acts in a particu]af
field, but fails to enact legislation changing the decisional

227
law in that fieid,”™ Thus, if the Commission fails to

receamend any significant departures from decisional inverse
condemnation law, this will be interpreted as approval

of the decisional status guo,

Yet, Ythe status quo suggesticn' embraces current

decisional jaw not because it is consciously approved by
the study. Oa the contrary, Prof. Van Alstynz states that

..., most authorities readily acknowledge that the case

ndemnaticon is disorderly, inconsistent

law of inverse co
i/
-

—=

Tro

and diffuse." The reason offered for the apparent

willingness to larcely cedify such unsatistactory case

professed objective of avoiding “"uncertainty"
4/

and “litigation', Is this cbjective worth the price of
gc J

jaw s th

{ir

perpetuating the “disorderly, inconsistent and diffuse"
case law? | submit that on principle thne answer is: no.
Moreover, few things are as conducive to uncertainty and

liticaticon as inconsiscent law ~ whether statutory or
B .

Thus a foundation is being laid here for a

situation where the courts Took to the iegislature, the’
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legislature looks to the courts, and the law continues in

7

its presant, admittedly undasirablce state.

4

{ submit also that 'the status Guo suggestion®

gains no added force from [ts préfessed abhorrence of
the Yereation of broad aad nebulous new areas of possible
liability through the use of unduly general statutory
1an§£age.“ indead, the zbove-~quoted language hints of
a straw man. Nowhere does the study material Indfcate-
that enyone has suggested the creation of "unduly general"
statutory language or has come out in favor of “nebulous®
areas of "possible” tiability. The Lommission's proposed
statutes can both embody new approaches which are desirable,
and cen also achieve precision. Statutory improvement and
vagueness of expressicn ara hardly synonymous,

| am nct oblivious tolthe final sentence of

25/ .
“the status quo suggesiion', It seems to me, however,

that the relegztion of correction of injustices to a2 kind

of an "on the other hang" aiterthoucht, hardly formulates
a propar goal for the Comwmission, At the risk of sounding

v

that correction of injustices should head -

n.
rt
-t

naive, | subtm

1
-—

¢l
o)

not tratl - the Commissicn's agenda,

ILl

to real and admittedly troublesome problems, rather than
limit its thinking by & pricri positing of conformance

whenever possible, to admittedly “disorderly, inconsistent
- “lz' . - I'- '7‘
and diffuse™ decisional law as a goal of its effarts.

A%




strongly urge the Commission te give its attention to a

' .

sericus [inverse] condemnation oroblem which is daily

growing more aggravated. | refer to the jmpact of the
: 26/

urban freeway con its neighbors,
rban freeways impinge directly and severely

upon their neighbors. Their greater tratfic density con-

‘stitutes & direct and serious interference with adjacent

homeowners! use and enjoyment of thelr property. Moreover,

3 -

the number and mileage of urban freswsys is rapidiy in-

T

{

creazing. In Los Angsles County alcre tnere are saveral

ol

freeways currently in the procazss of construction and right

!

adopted tnrough densely popuiatead areas., For exampie,
the Vipitnall Freeway 15 now slated o cut through the heart

of the heavily popultated "bedroom® of Los Angeles, the San
Fernande Valtey. In this connection, ses the discussion
of certain broader aspects of this problem by uun?bdrg,

“Transportaticn Problems of the Msgalopolitan', 12 ULLA
27/ '

Law Rev. E05-810.

8dyond the genaral problems touched on by Mr,

Guazburg, there is the reality winich faces those unfor-
tunates whose homes wind up in the inmediate proximity



ey

cme clese to this problen {none have rea

to an urban freeway, The judicial <ecisions which have

gered

-
—

ly cons
it), have taken refuge in scmantic devices by referring
to tne problem in terms of “Inconvenience”rto the owners,
usuaily preceded.by the belittling sdjective "mare",

This choice of language concaals a massive failure on

the part of this State’s judiciary to address jtself

The-reality is that private residences located

'

mmediately next to a freeway are generally transformed
28/
into 2 kind of personal hell. The stench, dust,

vibrations, interference with radic and television re-

ception, and [ncessant roarin

“t

g noise of the freeway traffic

constitute a3 severe burden. Add to that the inevilabie

falling of some debris from the fresway onto adjcining

{o

back yards, plus the ever-present danger of trucks dumping
2 :

u
/

- their loads, or.of a car coming down the embankment, and

~t

ppreciation of what is inflicted

Lo

one gets a more realistic
upcn the persons who are thus forced to live in the excretions
30/ . o
of a Treeway. These factors divectly and severely diminish
the market value of such residences. The opinions whicn have
chosen to coverlook these realities of life under the rubric
that noise, dus:t, etc., are ‘“mere’ personal inconvenieancas
to the owners Tor which there (s to be no compensation,

turn their back on an urgent social problem.

1]
a1
-
Wi
bl
1
[w}

The principal judicial offender in thi

is People v, Symons {15607 54 € 2d 855, 1 submit that it

i

ceserves careful attenticn from the Commission. | urge



tne Commission thet the Symocss '‘rule’ be
[ W

—

0w
w
th
L
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L
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e

consigned to oblivion,
} have used gquotstion marxs when referring t
the Symons rule, because the copinion contains within its

four corners a basic contradiction which undermines its
reasoning and creates & seérious doublt as to whether there
is a clear-cut Symons rule. Moreover, the contradicticon
suggests that the Supremé Court had not considered the
implicetions of its cpinion when it wrote Symors.

The proposition for which Svmens is Ffrequently
cited by condemnors, is t there is no compensation for
noise, dust, fumes, etc. This result is arrived at
supposadly because such elaments of damage are said to
be a “mere infringement of the ownar's personal pleasure
or enjoyment', whereas te get compensation the property

bl
1

ftself must ... be rendered in iess valuable

Symons! preoperty was indeed f'rendered intrinsically less

valuzbie' to the tune of over 0% of its value in the
33/ _
Hbeftore condition. Morzover, the above-guoted reascning

ovious that where residential

ri

is faliacious; is it no

property is subjected to conditions which infringe upon
the inhaoitants’ 'perscenal nleasure and enjoyment’, the
market vaiué of -that property will plummet? To obvert

~i - )
Polly Adler's notorious dictum, 3 home 'Is not a house. .

There is more to a home than mere shelter from the elements,

and the market refiects it.
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& opinieon,
b
a ra:ie

that

the state is li

the reader of Symons iz &a)s

ts injur

tUS

activities where an adjoining privete gwner would be

liable Tor tike activites. fhu

itselt:

that

it a pr

-

1
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vate ownsr

an activity giving rise

e:c-’

.unreasonably inter

surely, it Is not open to

wera o

and enjoyment of their land, he
, 35/
for nuisance

properfy righ

dirt®,

0il Co. (195

compensable

interference with prog
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which is

"1t appsers Lo

and annoyance sutfe

defendant

injury dire

such damag

Note well

invasion."

cone from 3

i-v\t— rei

about them or about the ¢

privete owner's land,

that
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an 1nvas

Califoraia

undertake on his own 1andg
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.
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-caused by them. They are an “invasion of ... property",

no ands, ifs or buts; damages "maturally result'". How
then are fumes, dust, dirt, etc.,, coming from a Tresway
different? What makes their impact "mere"? If Mr. Kornoff

became the neighbor of a freeway instead of a cotton gin,

why would his "discomfort and annoyance” cease to be

compensable?

Thus, we wind up with the peculiar "rule" that
wnen the State does the very same things as did the privatg
defencant in Xornoff (pius vibrations, ncise, danger, atc.),
Symons tells us that there is no ltiasbility, supposedly
because the State's liability is no greater than a private
party's! |

The difficulty in understanding Svmons is further

compcunded by the Supreme Ccurt's more recent decision.

In Albers v. County of Los Angeles (1985} 82 € 2d 250,

the Court embrzces the rule that where damage to private
property results from a govern&entai public works activity,
the government is liable regardless of whether or not a
private ownar would be liable under like circumstances.

Thus, Albars rejects as superfliuous the criteria which
" 38/
Symons supposedly made controlling.
' 9/

The Supreme Couri's disclaimer in Albers  where
the Court unobtrusively brushes aside the Symons standard

of goveramental liability, exemplifies what Prof. Van

<

Alstyne must have meant when he termad case law in this .

field "disorderly, iIncensistent and diffuse", One cannot

avold the conclusion that Symons was buried in the Potteris

715 -




books,

Field of Albers, with only a footnote marking its passing.
Regrettably the Supreme Court failed to drive a stake

through the heart of its interred progény by an express

coverruling., Thus, we find Symons' ghost haunting the law-

L0/

The confusion in decisiconal law described above,

comes from a basic shortcoming of the cases., Although

r+
[t

a

rt

there is in this S a wel! developed body of law

of nuisance, both with regard to nuisance committed by
private persons and nuisance committed by governmental
entities, the courts have simply failed to take'cognizance
of this body of law when dealing with freeway condemnation
(direct or inverse) Eor an express recognition of the
concept of nuisance."lj

Compounding the problem is the arbitrary rule

(honored in Symons and disregarded in Albers) that a condemnor

is liabie for activities OCCuf;Ing on land taken from the
complaininglowner, but the same condemﬁﬁr may coniduct the
same activities and inflict the same damage with impunity,
if such activities are conducted on land taken from others,
This rule is simple and totally Erratiénai.. if a home
adjoining a right-of-way Is subjected to a nuisance
originating from the freeway, what conceivable difference
does it make whether the source of the nuisance is twenty

4
Tfeet away (land taken Trom the owner) or twenty-five feet

o
[ g
e

away {land taken from wers)? 1t is & rule without &
reason., Would it not be more rational to use the Impact
on the neighbors as the criterion of compensability?

e
R
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“constitute a nuisance which i

Shouldn't one leave same rooa for balancing the competing

interests of the damaged owner zgainst those of the motoring
public, instead of igneoring damages to innocent persons by

a line aroitrarily drawn on & map?

B

-

: the time the chjectionable activities take

L

place on the right-of-way, the State is the owner therecf,
and by what chain of title it acquired that ownership is
mantfestly irrelevant to the question of whether its
activities as owner of the right-of-way interfere with the
use and enjoyment of the land of others.

A rational solution to the above pecoblems is to
recognize that whan the State by building and operating a
freeway generates noise, vibrations, fumes, hazards and
tne like, which unreasonably interfere with the Qse and

L2/
enjoyment of adjacent progarties, ~ the acts of the State

»

s amenable to legal analysis

and redress by the settled and familiar rules of nuisance

law. For a forthright and effective zpproach to the

problem see U.S., v. Certain Properties, etc, {(1966) 252 . -
fed Supp 319.
Pragmatically, the problem is‘amenable to solution

by legislation to the effect that the perpetrator of

e

activit

]

es constituting a nuisance is not relieved from

Ll

ability by virtue cf its governmental status or by virtue
' : L3/
of the facitrthal the nuisance originates from public works,

Such legisiation would bridge the gap between the case law
of nuisance for which the government has always peen liable

~17-




. {f‘w.‘

in California,” and the law of [Inverse] conﬂemhation a3
applied to freeways.

Such nuisance—oriemted_légisiation would not
create eny Ybroad and nebulous new areas of possible
liability"™. On the contrary, it would return to the
historical path of legal develepment. Whenever in the
past new modes of transportation Impinged unreascnabliy upon
the rights of their néighbors, Jjust compensation had to 2&
paid to those damaged. This was the case with raiiroads 2/

45/ |
and electric strest cars. Compensation was hzald to be
payable to the neighbors of New York's Y"EIM in the clebrated
47/
New_ York Llevated Railway cases,

When still newer modes of transportation céme unan
the scene, and men in noisy mabhnnn“ started flying over the
heads of their neighborthiust compensation had to be paid
Tor the resulting da-agéf‘g 1t Is reassuring to cbserve
that since Causby at least some courts have Junked the

notion of trespass undar the usque ad coslum

gg/

concent and have addressed themselves to physical realities

icantiy, Lalifornis courts experience no aifficu!ty

noise on condemnation damages

50/

when 1t comes to alrporis. Paying just compensation did

ot inhibit the railroads, streetcars or air transportation.
What is it then that makes & freeway so special?

h thavanswer is: nothing.

| respecttully urge the Commission to make the

questicn of compensation

(a3

adiate neighbors of freaways,



£

e,

.an item of the highest priority on its agenda. Such

friority is deserved,

The Ethics of Power: You Pays Your Mohey

and You Gets Ycur Pubjic lmorovement

There is one more major point which | feel must
be discussed before concluding. | am, of course, not
unaware of the fact that the censtruction of public

improvenents costs money, and that a significant portion

~of this money must be spent compensating owners for the

takings and damagings inflicted upon them in order to acquire
the land necessary Tor public improvements. | am likewise
very much aware of the line of argument which calls upon the

courts to construe the just compensation command of the

constitutions strictly end narrowly against the owner,

It is said that unless the courts do that, "an embargo upon

the creation of new and desirable roads” will descend upon

51/
s,

While that assertion has found its way into some
opinions,.it has most recently been expressiy rejected by
the Supreme Court afterreXplicitrconsideration.—" Aﬁd
rightiy so. For that argument does not withstand either
economic, or constitutional, or moral scrutiny.

First, the economic standard. it is basic’

eccnomics that by reducing compensation to the damaged




.owners, not one penny is deducted From the ultimate, total

Eost of the public project. All that heppens is that the
burden of the cost is redfstfibuted, and a greater portion
of the cost is forced upon the shoulders of thejﬂandowners
who have heen damagad,

It‘is this economic principle which brings into
focus the constitutional objectién. The theoretical socio-
oolitical concept inherenﬁ in the just compansation clauses
is that the cost of‘public works should be evenly distiri-
buted among the members of the public which benefit from
the Improvement.éij Therefore, the constitutional commands
of just compensation have been construed as prohibiting the
forcing of some people to bear a disproportionate share
of the cost of public improvements. This view has been L,
expressly embraced both by the Unitad States Supreme Courté_/
and the California Supreme Court.éﬁf

",.. the cost of such damage can better be
absorbed, and with infinitely less hardship,
by the taxpayers as a whole than by the owners

58/
of the individual parcels damaged."

Finally, there is the question of justice and of
the morality implicit in thet word. |t must never be for-
gotten that the constitutions command that just compensation
be paid. The framers were not satisfied witﬁ merely re-
quirfng "compensation" which strictly speaking would have
been sufficient, as “compensation' presupposes a full

51/
quid pro quo for what Is tazken. - The word "just" was added

T



for emphasis.

58/

"The word 'just! in the Fifth Amendment

58/

evokes ideas of 'Tairness' and 'equity?!,.."®
[t seems to me that one cannot, thnerefore, escape
the task of asking: are the results of the application of
any rule of condamnation law {whether direct or inverse)
50/ -
Just?

The granting or withholding of justice tests the

-morality to which our sociely subscribes. [ would like to

believe that ours is & moral society which abhors confis-
61/ :
cation. And | submit that confiscation does not become

~morally palatable when called by a different name, or

when "justified" on the ground that it is expensive to be

Yet we find the courts invoking the incantation

[

that not all of the damages suffered by an owner are

compensable, as a foundation for ignoring damages. Not-

withstaending the literal correctiness of that cobservation,

this is not a helpful way to deal with the problem, because
it tells us what the law isn't, rather than what it is.
Neverthaless, this phrase can become a kind of a condemnorts

daus ex machina which can be plucked out of the blue by a

court which decidas to deny compensation for damages
acdmittedly suffered., With its aid an ownar can be economicerty
weowivyed, in the name of just compensation, Our courts

L ’

turn their eyes skyward and deplore the harshness of the

law which they, as the law's mere servants, must apply.even

21
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though they regret the unfortunate consequences, They
forget in the process that the harsh rules they explicitly
itly deplore were judicially created in the first

This is a pheromenon which forcefully brings'to

. mindéthe words of Mr., Justice Cardo;b:

“Judges march at times to pitiless conclusions

under the prod of a remcrseless logic which

is supposed to leave them no alternative. They

deplore the sacrificial rite. They perform it

nonetheless, with averted gaze, convinced as

they plunge the knife that they obey the
.bidding of their office. The victim js offered
“up to the Gods of Jurisprudence on the altar

of regularity ... | susbact that many of these

sacrifices wﬁu!d nave been discovered to

be needless if a soundar analysis of the

growith of law, a deeper and fruer”compre-

hension of its methods, had opened the

65/

priestly ears to the call of other voices."

All the talk about logic, law, mara}ity, and
poiicy must not obscure the fact that ultimateiy human
beings are made to suffer in the name of the fresways,

Let ‘me illdstrate,

| have récent!y become tware of, the case of a

couple with six children. They live in a very modest two-

bedroem home, They have been unable to sell this obviously




inadequate dwelling, bzcause it was known for years that
the freéway was coming. As a result no real estate broker
would iist the property, and right!y so: for if he concealed
the imminence of the freeway he would be courting a lawsult
forJfraud, and if he made a disclosure to prospects, who
would buy? |

Unable to sell, the owners decided to add a room
to provide some relief for their overcrowded family. B8ut
the local municipality refused to issue a building permit.
The reason? The freeway was coming, and the house was to
be taken. Therefore, the local officials, apparently acting
on a theory that any improvements would have to be paid for
by the State when it took the house for the freeway, denied
the permit.

For over thrce years the family was thus forced

to live in the overcrowged quarters. Finally, the great
day arrived: the highwaymean came! The end of the over-
crowding was in sight, whatevar the price., But alas, the
hossannahs were premature, After trzipsing through the
house erd yard countliess times, the right-of-way agent
celivered the blow: the house was not Ee taken, Was the
home to be spared? Could the owners finally add on that
badly needzd room? MNot exactly. The freeway builders, i-
their infinite and unreviewable wisdeom decidad to wrap &
o ,

freeway off-ramp around the home. To accomplish this feat,.

at least half of the none-too-big hack yard is being taken.

T

he take line cuts diagonally across the backyard, coming
-23- )
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within one inch of the corner of the house. 1n addition,
the house is to be deprived of street access along its
street froantage in {ront of the garage.

Nor is this all, The ]ady of the house is a
severe asthmatic. She is unable to live in a dusty enﬁiron-
ment. What is sﬁe to do when the air darkens with dust
inevitably rising from the coanstruction of the freeway?

And, if she lasts that long in that house, how is she to
go on living after the freeway goes into operation?

tMere" inconvenience? 'Mere infringement of
the owner's personal pleasure or enjoymeat®? "Mere®
anything?

) What does one tell these people? Can any
right-thinking person Tace them and utter the condemnors’
disingenuous pratile about inconveniences which in our
modern society must be suffered by Tembers of the genecra)l
public as "the prIce-of pragréss“?égj. Or do we tell
them "Symens says ..." and hide behInditha Supreme lourt's
skirts?

at stake here than the witnessing

&

There is mor
of an outrage, which is bad encugh., When all is said and
aone, when tempers cool, and the passage of time blurs the

' be
se¢ events, what will/the legacy of it all?

b

th

1]

memory ©

Respect for government? Respect for law? Hardly. And
Y -
can you blame them?

If we can somehow close our eyes to such neesdiessly
inflicted humzn suffering and speak in abstractions, then
in the Tinal  analysisz, the szconomic-constitutional issue
-2k '
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boils down to the question of whether or not our socciety
can aiford all the public works that we may wish for.

Unquestionably, we can afford a great deal; our surroundings

~are irrefutable evidence of our affluence, But] as with

priQate individuals, the desire for still more affluent
surroundings does not imply that the means for fulfillfng
the desire are readily at hand. If a governmental entity
cannot afford to pay for what it desires, then it is no
answer to confiscate the econcmic substance of innocent
neighbors, And it is also no answer to repeal or undermine
the constitutional guarantee of just compensation for
damaging.

I note Prof. Van Alstyne's statement that "even
the most affluent society cannot feasibly assume the cost of
socializing 211 of the private losses which flow from the

“activities of organized gova?nment.“ﬁlj But is that not
merely anotner way of saying thaﬁsociety is not affluent
‘enough to translate all of its collective aspirations into
immediate reality, if it has tc pay for what it gets? |
experience difficuity in accepting the proposition that
our scciety aspires to get “Someihingrfor ncthing'.
Morecvaer, if legitimate economic interests of individuals
‘are to be sacrificed in the name of “activftieS'of organized
governmeént™, to prevent the reaching of the bottom of the
pubiic purse, theﬁ why must they be solely the interests
of the injured, neighboring property owners? 1f such
sacrifices are truly indispensable to the functioning of

P55



government, they should also be borne by those who benefit
from the censtruction of public works,

Conceptually, | posit a scale'of values flowing

from the creation of public works, constructed like a

thermometer, i.e., with a Hzaro!" point correspohding ﬁo
a set of econcmic values énjcyed by a local societal group
unaffected by any pﬁb]ic works, The introduction of a
public project into such a group causes-the values enjoyed by
some of its members to rise above the postulated “zero"
point, and simultaneousiy to depress the values enjoyed
by others into the '"below zero! region,

The arguments for cdenial of compensation to
irjured adjacent neighbors (the "below zero" group) in

the name of'solvency of the public treasury, are based

. on the theory that the currently fashionable tybes of

revenues are the only source of compensatory funds. A
discussion of zlternative soirces of compensatory funds is
beyond the scope of this note. but it should be cobserved that
such a-theory is myopic. lsar taxes are another alternative,
Also, it has been noted that lend in the general vicinity
of pudlic works (as opposed.to residential ﬁréperty e
mediately next to public works) often fncreases in value.
For example, the owner of comnarcially exploitable land
served by a=new freeway may find himsa!é/the beneficiary
of-rapfd_apﬁreciation of his property.” 1t has been
suggested that such unearned incremang;{of value should be

taxed, &s another source of revenusas,

~P5-
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Therefore, | urge that the Comﬁission turn a
deaf ear to the governmental lawentations about the
threadbare public purse, If that purse is Indéed as

threadbare as suggested'fn condemnors® more giraphic
:Iamentat}ons, one should question whether the construcfion

of pubiic works should centinue at the present furious

pace. And [f such consiruction is mandatory in the face

O

f inadequate public funds {a highly doubtful premise),
then the Commission should consider new, alternative ways
of providing compensatory funds. [t seems fundamentally
wrong to perpetuate a situation where it is said that
there are no funds to compensate the Ytdow zero' group,
whi}e'the "above zaro' greup enjoys its favorable position,
o i public works.

and .the genaral public enjoys its new/ . It is bad
puSTic policy for the meny to abuse the few.

! have couched the above discussion in tefms
favorable to the pubfic workslsuifders. | have personified
society and government &s rstionsl and—benign entities.

Generally, in our system in the long run they tend to be. .

But it is a fact that when it comes to specific public

-

s,

1

improveman t cannot ba said that they are always rationaliy
pianned and designed, i is & bitter fact that the statutory

incantaticn of "greatest public good and least public injury®

70/
has been reduced to just that: an incantation, With
’ oo ray
the courts preciuded Trom fnquiry itnto these criteria .

the freeway builders can do exactly as they please, no

matter what ths coasequences, And that includes adverse
72/ ‘
economic consecguences to the public purse, In the hands



s,
k!

of the highway enginecrs rest not only technical con-

.

siderations, but also enormous powers with far-reaching
ethical, social end economic consequences, Their efforts
are ~ as a matter of fact - not subject to meaningful

13/
administrative supervision. And the impact of their work

is qot reviewable by the courts, even where there is fraud,

badrfalth, and abuse of discretion.zEy Since therfreeways
are often designed without a thought to the econcmic imbact
on their immediate neighbors, the freeway bu}lders should
not be heard to say that they should be able to escape.the
economic consequences of their own acts. They are possibly
the only government officials in fhis countey with absolute,
unreviewabie power to act.zﬁf As an abscolute moral minimum
our socciety should require payment to those.damaged by
the exercise of such anrid}ed power,

Tne California Law Revigicn Commission can arrive

a2t a just and rational legisiative scheme of inverse

1

condemnation if it gives recognition to the principle of
constituticnally founded morality, that the compensation to
those damaged by the csnstructfon of »ublic works must be
just., And justice cannot be achieved ny forcing the
homeowners édjacent to the freeways tc subsidize the motoring

.

public,
Any introduction into the criteria of just

compensation of a suggestion that justice is to be molded

]
to the shape of the public purse, unizrmines the socio-

of the Constitution. The logical end of

[7¢]

political ethic
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the reasoning implicit in such a suggestion, would tell

us that where a governmental entity is poor it should be
able to take land for nothing. The legical converse of that
suggastion is equally absurd. Are we_to accept tihne prepo-
sition that where a governmantzl entity has a lot of monsy,
it shouid pay for damages not suffered by the owner? The

criterion is what has the owner lost, and not what has the

k!

taker gained., A fortiori it is not how much does the taker
' ' 6/

P——

have to pay for what it géins, or hcw fat the taker's purse,

Perhaps the best, and certsinty the most succinct
way in which the foregoing considerations were expresssad, ;
is found in the phrase of Mr. Justice Holmes:

“We are in danger ov forgetting that a strong

desire to [mprove the public condition is not

rt

enough to warrant acnieving the desire by

a shorter cut than ths constitutiocnal way of
7

paying for the change.”

e
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An article by Prof. Van Alstyne, based on the

first part of his study has been pub1 shed as

"Statutory Modification of inverse Condemnation:

The Sceope of Legislative Power", 19 Stanford

. Law Rev. 727.

Ven Alstyne, "A Study Relsating tc inverse
Condemnation, (hereafter cited as Ylnverse

Condemnation™)} Part 1, p.l.

See Reazrdon v. San Francizco (18385) 66 ¢ 482,

See Statement of Vote, Cenzral Election of

votars rejected by over 2 to 1 a constitutional

rights to immediate possassion.
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12,

of which k226 were in Los Angeles County, A
condemnation case typically names several parcels
with several owners having qifferent interests in
each parcel. Some condemnors usually name as many
as 50 or more defendants in a single case. Thus,
st is séfe to say that tens of thousands of persons
annually feel the impact of condemnat ion lawsuits
in Los Ange]es.County a!one.. And it must be borne
in mind that 2 vast majority of governmental land
ecquisitions are made under threat of condemnation,

but witheout aﬁtua]ly filing suit.

See pp, L4-5 of Commission Memorandum 57-73.

Sea Comment following West's Government Code §815,

pp. 119-120,

Van Alstyne, “Government Tort Liability'", C.E.B.,

1964k, §5.10, p.125.

Baitimore & PR, Co. v. Fifth Baptist Church

(1883) 108 US 317; 27 L Ed 739, 745.

Richavrds v. Washington Terminal Co. {i913)

233 US 54a, 552-553; 58 L E¢ 1088, 1091,



£y

See Pecole v. Lynbar, Inc. {(1967) 253 CA 2d ,

253 ACA 2635,

"Just compensation is provided for by the Con-
stitution and the right to it cannot be taken

away by sﬁatute.“ Seaboard Airline R, Co. v. U.S.

{1823} 261 US 293, 304; &7 L Ed 884, 659,

... 'what cannot be done diractly because of
constitutional festrict}on, cannot be accompiishéd‘
, indirectly by legislation which accomplishes the
same result'...", Mecallen Co. v. Massachusetts

{1025} 275 US 620, 62%; 73 L Ed 874, 880,

See Joslin Mfg. Co. v, Providence {1523) 262 US

668, 876-677; 67 L Ed 1i67, 1175,

. PN ol ¥ £} } -
“Sinto v. Pemnsylvania (1927) 273 US 34, 42;

sent ).

i

71 L Ed 524, 523 (di



2k,

25,

[31.

People v, Hallmer {1954) 43 € 2d-715, 715

e

Cole v. Rush {1955) &5 ¢ 24 3k5, 355 (9],

Van Alstyne, '“lnverse Concdemnation", Part 1, pp. 7-8.
And see Id,, Part 2, p.3, where current case law js

referred to as a "muddled and disorderly array".

la., Part 2, p.ld..

On the othsr hand, when existing law tends to work
ustice or to frustrate sound consideraticns of
policy, departures therefrom should be readily

undertaken.” Commission Memorendum 57-73, p.7. -

There are, of course, other 5pecffic-problems,
worthy of the Conmissica's attention, However,

the freeways in addition to giving rise to frequent
and severe problems, also exemplify much of what

is wrong with [inversel condemnation law in its
present state., I submit that there is little to
be gainéd by attempting to pigeonhcle problems by
type of public werks or governmentgi éctivity.

Legistation which is sound in prianciple will cut

e



27,

28.

29.

30.

across many factual situations and largely obviate
the need fqr narrculy drewn “freeway statutes",

"airport statutes", “drainags étatutes” and the'
like. |

Also sze Bigart, "“U.S, Road Plans Periled by

Rising Urban Hostility“, New Yorlk Times, November 13,
1967, o o

! am told that the inhabitants of such dwellings

are subjacted to rubber dust as a product of tire

waar, along with the usual variety., One attribute

of the rubber dust i{s that it cannot be wiped off
like ordinary household dust. Instead it adheres,

leaving black smudges,

‘Newspapers have recently reported flaming gasoline,

cattlie and azmmonia. And for variety, as this is
being wriiten, ihe media have Just reported 28,000
pourds of heol, rolten chocolele which turn=d inio

solid fudgs under the fire deperiment’s hosss.
v’ -

What the subtle or long-term effects of liviang
next to a freaway may be, one can only guess at,
See Getze, "Freeway Fumes May Reduce Driver Ability,

Official Says”, Los Angeles Times, February 11,

1968, p.3, reporting that in neighborhoods bordering
on urban freeways atmospheric carbon monoxide
contamination sometimes reaches levels whose

biclogical =ffects impair judgmant,

-
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31, 54 ¢ 2d at 853.

32.

33,

34,

35.

36,

id.

See supe}ceded Court- of Appeal Opinion: People V.

symons (1960) 5 Cal Rptr 808, 811-812.

5h € 2d at 861-852 (7].

NOISE AND VIBRATIONS: Gelfand v, *0'Kaver (1948)

33 C 2d 218; Wilms v. Hand (1951} 101 CA 2d 811;

McNeil v, Reddington (164h4) 67 CA 2d 315; Fendley v,

City of Ansheim (1930) 110 ¢4 731,

BUST, SOOT, AND FUMES: Kornofi v. Kingsburg

Cotton Qit Co. {1955) &5 ¢ 2d 265; Dauberman v.

Grant-(1926) 198 C 585, Wade v. Camvell {1952)

200 CA 2d 5&; Centoni v. lIngalls (1931) 113 CA

192; Williams v, Bluebird Laundry Co. {13827} 85

CA 388; Mcintosh v, Brimmer (1924) 68 CA 770.

SMELL: Johnson v. V.0, Reduction Co. (1917)

175 € 63; Carter v. Johnson (1982} 209 CA 2d 589;

Cook v. Hatcher (1932) 121 CA 298,

See ﬁ?osser,'“Private Action for Public Nuisance',

52 Virginia iLaw Rev. 937, at 897-996 (196%).

L5 € zd at 272 [4]. Also see 45.C 2d at 273-275 [7].
Y SR
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33,

&0,

42,

Compare Symons, 54 C 2d at 861-852, with Albers

62 €C 2d at 259, and 252, footnots 3.

62 C 2d at 282, footnote 3.

ae People v, Pr
“Elsrere {1554) 229 CA 2¢ &)
J¥ &vén greater

whelly unwarranted impact on the question of
what constitutes compensable Impairmeat of
access - & qguestion beyond the scope of this

note, but one worthy of the Commission's attention.

This gap in judicial appiication of the nuisance
doctrine apparently obtains only with respect to
freeways. Other damaging goverament activities
have been dealt with by épp!yiqg Auisance law,
See Van Alstyne, “!nve}se Condemnation®, Part I,
p.186, and cases cited therein, Also see notes
12 and 13, supra, and n&te'hh infra, ané.the '

associated discussion.

While private homes are emotionally most eppealing,

other devastating situations shouid not be over-

looked, For example, our office represents a

.

manufacturer of precision space-age components

which must be assembledin totally dust-free ‘'clean

rooms?, The product is so vulnerable to airborne

esley (1966) 239 CA 2d 309, =nd People v.-

contaminants that in splits of elaborate air filtration,

— | j;f**
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43,

L,

the numbe T rej
vers cof rejects ncreQSQ muasurabe when a

nearby farmer plows his field, A freeway is row

com{ng - right next door.

See J | V
Mande]mer “lnve(se Condewrat:cn The_ﬁonst;tut;onal-

Limits of Public Respors:b:’aty”

Rev. 3, 29

]955 Wisc, Law

As early as 1884, this principle was so well

established that in Bloom v, Gity and County

of San Francisco, 64 C 503, the Supreme Court dis-

posed of a claim of governmental nonliability for

. a
nuisance in/brief per curiam opinicon., In 1885,

the Supreme Court declared that legislation pur-
porting to authorize the creation of a nuisance
by the government was null under the staete con- i

stitution., Coniff v, City and County of San

Francisco, 67 C k5, L9, The principlte of govera-
mental liability for nulsance has been upheld in

many other cases: Lind v. San Luis Obispo {1856}

103 £ 340, 343; Peterzon v, Senta Rose {1897) 1

C 387; Adams v, Modesto (1901} 131 € 501, 502-503;

Richardson v, Eureka (1892} 96 C 443; Phillios v,

Pasadena {1945) 27 C 2d 104, 105; Hulioylv. Sharp

Park Sanitary District (1957) 154 CA 2d 720, 726;
Hassell v. San Francisco (1938) 11 € 2d 168, 171;

A

People v, Genn-Colusa Irrigation Bist. {1832)

127 CA 30, 36; 8right v. East Side Mosquito

pree.




Abatemwent Dist. (1959) 168 CA 24 7, 11-12; Behn v.

Santa Cruz County (1953) 172 CA 2d 897, 711. As

the Supreme Court put it in surveying the area of
governmental liability of.pre-Hﬁskopf days; “Fina]!y.
there is governmental liability for nuisances even |
where they invelve governmental activity®., Muskopf

v. Corning Hospita! Dist. (1961) 55 € 2d 211, 213,

A.fortiori, that liability is no less after the
death cf sovereign immunity. See Van Alstyne,

"Californie Government Tort Liability', CEB

' (1954) §1.20, pp. 2122,

Baltimore & P.R. Co. v. Fifth Baptist Church,
108 U S 317; 27 L Ed 739, |

-

Faiychild v. Rakland ete, Ry, {1317} 176 C 692,

Stery v, New York Eilev. R. Co. {1882) 90 NY 122,

Lahr v, Metrosolitan Elev. R. Co. {1887) 10k NY

268, In this connection it is useful to bear in
mind that the various electric urban railways served

the same function in their day as freeways serve

today. See Faus v. Los Angeles (1967) 67 C 2d __,
67 AC 350, 359 [3a]. |

U,S. v, Causby {1948) 328 US 256; 90 L Ed 1208.

Sce g;rtin v. Port of Ssatile {!96&) 391 P 2d 540, .

’ 5



50.

5}.7

Fresno v. Hedstrom {1951} 103 CA 2d 453; Sneced v,

County of Riverside (1963) 218 CA 2d 205. Also
note that when that ju&icia]!y~cfeated everyman -
the private owner conductiﬁg a nuisance on his own
land, by whose liablility we supposedly measure the
state’s liabitity - ?uns an objectionable airport,
the courts find no difficulty in giving him short

shrift at the behest of aggrieved neighbors.

Anderson v. Souza (1952) 38 C 2d 825, 839-8L1 [i15).

And even where a non-enjoinable, public service

“type of operation is involved, the right to recover

daemages is expressly preserved to adjacent &wners

subjected to the nuisance, Loma Portal Civic Club

v. American Airlines (1564) 61 C 2d 582, 591.

People v, Symons, supra, 54 € 2d at £62..

This colorfui judicia] expression pates when
placed next to the jeremiads of condemnors. |

am currently involvad in an inverse cosdemnation
case in which the State has solemnly informed the
court that if the court allows compersation to
admittedly damaged nzighbors of a freeway, the

State will be forced to close "many existing roads"

Y

was darkly predicted, and the end of Purban civili-
zation" Foreéhaéowed. | submit thet the Tact that
an agaacy of this eniightenad state feels free to
peddle such utter fatuity to the courts should of
itself be cause for concern to the Commission when

it exewnings Inverss condemnation law.
o [ o
§ Ao
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- 52,

53.

sk,

55,

See Albers v. County of Los Angeles, supra, 62 C 2d
at 252, ‘

A member of the public assumes his proper share of
the cost of public improvements when he pays his
taxes. See Louisviile etc. Bank v, Radford {1935)

235 US 555, 602; 79-L Ed 1593, 1611,

Armstrong v. U.5, (1960) 364 US L0, 49; 4 L Ed 2d -
1554, 1561, '

‘Clement v. State Reclamation Board (1950) 35 C 2d

628, 6hl..

‘Albers v, County of Los Angeles, supra, 62 € 2d

at 263, Note that this -is the same policy
principle found in Tftigation ameng private
parties: where an instrumentality which is the
cause of damage, generally constitutes a benefit
to scmesne, the economic burden is spread among
thbse who Senefit from the cause of thz injury.
This is the case in defective prﬁduct liability

{Greenman v. Yuba Power Froducts (19583) 9 C 2d

57}, medical malpractice {Clark v, Gibbons {1967)

66 C 2d_____, 66 AC 40g, 429), the exercise of

constitutionally protected freedom of the press

(Curtis Publ, Co. v. Butts (1967) US , 18
L Ed 2d 1094,1108), and in the field of equitable

tiens {(Pacific Reads Cut Honx

2
()

{

v, title Insurance

L

& Trust Ca. (1922} 218 C L47, 452).
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58.
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“comepen-sattion, ... that which is g}ven as an
équIQa}ent.for...Ioss”

Ycom'pentsate, ... to give equal valué to, ..

Weaster's New 20th Century Dictionary (Unabridged); L

2nd Ed., p.370.

The "“just compensation' command of the Fifth Amend-
ment is, of course, binding on the states t%rough

the due process clause of the l4th, as a constitutional
guarantee of a “fundamental nature!. (See Gideon v.

Wainwricht (1963) 372 US 335, 341-342; 9 L Ed 2d 799,

803-80L), Indeed, the case so helding was the first

instance of the incorporation doctrine (Lhicago B, &

Q. R. Co. v. Chicago (i8397) 166 US 225, 238-239;
51 L Ed 979; $B5}); it was explicitly embraced by

Caliternia decisions {See Marin Municipal Water

District v. Marin etc, YWater Co. (1918} 178 C 208,
314),

U.S, v, Virainia P & E Co. (1981} 365 US &24, 631,

Fq 2d 838, 8Ls,

See People v, Lynbar, Ing. (1967) 252 CA 24

- L

253 ACA 983, 978 and 981; U.S, v, Citrus Valley

Farms, tnc. (1985, 9th Cir.) 350 F 2d 682, 688,

Cors (1948} 337 US 325, 332; 92 L &d

g



T 62,

63,

&4,

65,

65,

Mo..it is obvious that vindication of conceded
constitutional rights cannot be made dependent

upon any theory that it is. less expensive .to deny

than to afford them." Watson v. Memphis (1963)
373 US 526, 537; 10 L Ed 2d 529, 539. |

| once had a judge say to me: "I know, it's very
unjust to your client, but that's all shke can

get as just compensation',

For example: ... but it is not for us to change
the established law'. Los Gatos v. Sund (1965)
234 CA 2d 24, 28,

Cardozo, “The Growth of the Law", p. 66, Yale

L

University Press, 1924,

Having heard this trite plstitude ad nausean,
! must reccrd here my observation that those
who hablitually intone it, get to enjoy the

progress without having to pay the price,

Ven Alstyne, "Inverse Condemnation" Part 2, p.3.

.
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88,

63,

70.

/1.

72.

»~

Typically, this occurs where uncevelcoped land

winds up near an interchange, or where a whole

suburban area is connected to the city aad thus

becomes suitable for commercial subdivision. for

an illuminating exemplie of such phenomena, see

Jordan, “Our Growing lnterstate Highway System',

133 National Geoqraphic, 195, 210-214, (Feb, 1368)

Similar schemes have becn experi manied with in

3

Britain. See Mandelker, "Controlling Land Values

in Areas of Rgpid Urban EXpansion”, 12 UCLA Law

.Rev, 734% (13865).

People v, Chevaliar {1959} 52 € 2d 299,

It “is wortny

of note that other jurisdictions nave made the

statutory criterion of greatest public geod and

least public injury meaningful, with direct and

favorable ecenumic conseguences to the state, albeit

acnhievad over the state's objectiens.

Higheay Comnission v. Bani

o

40

Lo

P zd k43, | cannot resist observing

leon (1885} 146 Mont 539,

big sky did not fali following Danjelson’s holding

that thne rignway
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law rather than merely being required to say that

they obeyed the law,

People v, Chevalisr, supra, 52 € 2d at 307,

See Peonle v. Nyrin (I967) 256 CA 2d __ , 2

CACA 308, 318-319.

T
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73.

7k,

See Houghtelin "Confessiocns of a Highwa Commissi oner”
g g,

Cry California, Spring 196G, p.29.
People v, Chevalier, supra 52 C 2d at 307_{7].
in this connection | also experience difficulty In

perceiving how a carte blanche for governmental.

"fraud, bad faith and abuse of discretion® can be
mads compatible with the fundamental notion of
fairness embodied in . the Constitution, or serve any

legitimate governmental purpose.

The enormity of the power vested in t & Callfornia

Highway Commission is brought into sharp focus when

-

‘one bears in mind that the acts of the PrLs[dent of

the United States to avert a nationzl catastroohe
in a wartime emergency are judicially reviewable.

See Youngstown Sheet & Tube Co. v. Sawyer (1952)

343 US 579; $6 L Ed 1153, {To say nothing of our
own Governor purporting to act in defense of the

fisc. Ses Morris w, Williams (195?) 57 AC 755).

incredibly, the wvast, unchacked power bestowed on

the ‘Highway Commission s largely unexercised by

those to whom {t has been entrusted. Instead, it

appears to have been usurped by those whom the

Highway Commission is supposed Lo suparu1su. This

ha¥sh judgment has been candidly expressed by a ngwway
Commissicnar: "Whatl actyally exists is a condition °
whergin the irmates run the asylum,..." Houghteling,

-n- f:F3~
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op. cit., p.25. (italics, the author's). | urgently

commend Mr. Houghteling's article jn its entirety to

the reader - it provides an insight into the ways in
which the Highway Commission oparateé, whicit can

only be described as frightening,

See Boston Chamber of Commerce v. Boston (1910}

217 US 188, 195; 5% L £d 725, 727.

Pennsyvlvania Loal Co., v. Mahon (1922)1260 US 393,

k16; 67 L Ed 322, 325,
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