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AND DEALER WAI\_IE AND FIENOUNCE THE RIGHT UNDER FEDERAL AND STATE LAW T0 ATRIAL BY 
JURY 

GOVERNING LAW: THE ‘TERMS. AND CONDITIONS OF THIS AGREEMENT (INCLUDING ANY DOCUMENTS WHICH ARE A PART OF 
THIS 

'g§ACI;lElgCTlON OR INCORPORATED HEREIN BY REFERENCE) AND ANV SALE HEREUNDERWILL BE GOVERNED 
BYTHE LAWS OFTHE STATE 
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EFECTO 
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The hem and back :71 this Agreement. the tlnance document‘ If one was signed by the customer. and dry ducurnents incorporated herein 

campflse the entire 

agreement elteutng this purchase and nu other agreement or understanding ot any nature cbnceming same has been made ar entered 
into. or wlll be recognized. 

\ have read the terms and conditions printed on the back nereot. and agree to them as D pert or this Agreement the same as n it were 
printed above rn signature. 

I certity that I am at least 18 years old‘ and hereby acknowledge receipt at a copy at this Agreement. 
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BODEM BEN DER, 
James 

07 Feb ‘I3



Car purchasers snificiently met the heightened pleading requirernents of Ohio R. Civ. P. 903) for their fraud 
claim by asserting that a car manufacturer failed to disclose to them that the purchased vehicles were lemon law 
buyhacks, pursuant to RC § l345.76(A)(2), and that the purchasers had relied on the lack of such assertions to their 
detriment; such material omissions resulted in detrimental reliance and injury just as much as a specific false or 
misleading statement would have. Lee v. Corp., 2005 Ohio App. LEXIS 737, 2005 Ohio 742, (20.05). 

PUNITIVE DAMAGES. 
Punitive damages were properly awarded where a buyback vehicle was resold in Ohio in violation ofRC § 

1345.76. The rnaanfiactnrer had a nondelegahle duty to ensure that a buyback vehicle with defectivebrakes was not 
sold in Ohim Pcam V. Daimler Chrysler Corp., 148 Ohio App. 31'] 228, 772 N.E,2d 712, 2002 Ohio App. LEXIS 
3247, 2002 Ohio 3197, (2002), appeal denied by97 Ohio St. 3d 1424, 2002 Ohio 5820, 777 N.E.Zd 278, 2002 Ohio 
LEXIS 2749 (2002). - 
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one Aim. 1345.77 (2012) 

§ 1345.77. Rules for infonnal dispute resolution mechanism 

(A) The attorney general shall adopt rules tor the establishment and qualification of nninfmmal dispute resolution 
rnecharrism in provide for the resolution of warranty disputes between the consumer and the-rnanufaoturer, its agent, 
or its authorized dealer. The mechanism shnil be under the supervision of the division ofcnrisurner protection of the 
oflice of the attorney general and shall meet or exceed the rninirnurn requirements for an informal dispute resolution 
rnerihanism as provided by the "Magnuson-Moss Warranty Federal Trade Commission Imprcrvernent Act," 88 Stat. 
2183, 15 USC. 2301, andregulatinns adopted thereunder. 

(B) If a qualified infqmml dispute resolution mechanism exists and the nnnsmrrrr receives timely notification, in 
writing, of the availability of the mechanism witha description of us operation and effect, the cause of ration under 
section 1345.75 of the Revised Code may not he assercedhy the ooosumeruntil met the consumer has initially 
resorted to the informal dispute resolution mechanism. Ifsuch a mechanism does not exist, if the consumer is 
dissatisfied with the decision produced by the mechanism or ifthe manufacturer, its agent, or its authorized dealer 
fails to prornptly firlfill the terms determined by the mechanism, the consumer may assert a cause of action under 
section 1345.75 of the Revised Code. 

(C) Any violation of a rule adapted pursuant to division (A) of this section is an unfair and deceptive not or 
practice as defined by section 1345.02 ofthe Revised Code.



Definitions, RC § 1345.71.
, 

Obligation of consumer under loan or retail installment sales contract; exception, RC § 1345.72. 
Remedies; civil action; time limitation; affirinative defense. RC § l345.75. 

OI-l Administrative Code 
Oilfice of the attorney general, consumer protection section»- 
Informal dispute resolution programs for settlement ofnew motor vehicle warranty disputes- 
Repair orders for new motor vehicles services or repairs. OAC 109 :4—4-05. 
ALR 
Products liability: admissibility ofevidence of subsequent repairs or other remedial measures by third party other than defendant. 64 ALR5th1l9. 
Products liability. consumer expectations test. 73 ALR5th 75. , 

Products liability: manufacturer's postsale obligation to modify, repair, or recall product, 47 ALR5th 395. 
Validity, construction and efiect of state motor vehicle warranty legislation (Lemon Laws). 88 ALR5th 301. 

LexisNexis 50 State Surveys, Legislation & Regulations 
Automobile Lemon Laws & Warranties 
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§ 1345.75. Civil action for loss due to noncompliance 

(A) Any constn-ner may bring a civil action in a court of common pleas or other court of cmnpetent jurisdiction 
agairm any n1arntl‘a‘ctu‘rer if the manufacturer fails to comply with section 1345.72 of the Revised Code and, in 
addition to the relief to which the consumer is entitled under that section, shall be entitled to recover reasonable 
attomby‘-i fees and all court costs. 

(13) The remedies in sections 1345.71 to l345.78 of the Revised Code are in addidon to remedies otherwise 
available to consumers under law.



(C) Any action brought under division (A) of this section shall be commenced within five years of the date of 
original delivery of the motor vehicle. Anyperiod of limitation of actions under any federal or Ohio laws with 
respect to any consumer shall be tolled for the period that begins on the date that a complaint is filed with an 
informal dispute resolution mechanism established pursuant to section 1345 .77 of the Revised Code and ends on the 
date of the decision by the informal dispute resolution mechanimn. ' 

(D) It is an affimnative defense to any claim under this section that a nonoonformity is the result of abuse, 
neglect, or the unauthorized modification or alteration ofa motor vehicle by anyone other than the manufacturer, its 
agent, or its authorized dealer. 

HISTORY: 
142 V H 232 (Eff 10-22-87); 148 v H 21. Efl°9-15«99. 

NOTES: 

Related Statutes & Rules 
Crossskefeiences to Related Statutes 

Conditions for resale ofdefective motor vehicle by manufacturer, ac § 1345.75. 
Definitions,R,C § 1345.71. 

Establishment of informal dispute resolution rnechariisrn, RC § 1345.77. 
Obligation of consumer under loan or retail installment sales contract; exception, RC § 1345.72. 

OH Administrative Code 
Ofiice of the attorney general, consumer protection secn'on~ 
lnfonnal dispute resolution programs for settlement ofnew motor vehicle warranty disputes" 
Duties ofwamtutor. oac 109:4-403. 

Practice Mmuals & Treatises 
Anderson's Ohio Consumer Law Manual § 18.05 Definition of "Consumer" Under the Lemon Law 
A_n_dersan's Ohio Consumer Law Manual 5 13.11 attmucy Fees ‘ 

Jury Instructions 

OJLCV 529.01 Nortconforming motor vehicle (Lemon Law) RC. 1345.71 et seq. 
ALR 
Award ot‘stto’mey‘s fees under state motor vehicle w:m“anty1cgi‘slntion (lemon laws). 82 Aulsth 501. 
Products liability: admissibility of evidence ofsubsequent repairs or other remedial measures by third party other than defendant 64 ALR5th ll9. 
Products liability: manufacturers postsale obligation to modify, repair. or recall product 47 ALR5th 395. 
Validity, construction and efieet of state motor vehicle warranty legislation (Lemon Laws). 88 ALR5th 301. 

LexisNaLis 56 State Surveys, Legislation & Regulations 
Automobile Lemon Laws & Warranties



Case Notes & 0AGs 
ANALYSIS Generally Administrative remedies Attorneys fees Breach of implied warranties Manufacturer Mileage 
deduction Other remedies Punitive damages 

GENEllALLY. 
Consumer's acceptance of an arbitration decision bars a civil action under RC § 1345.75. The Lemon Law does 

not preclude a refund of less than the fidl purchase price in either settlement or the informal dispute-resolution, 
Process: Maitland v. Ford Motor Co., 103 Ohio St. 36. 463, Ohio LEXIS 2628, 2004 Ohio 5717, (2004). 

ADMINISTRATIVE REMEDIES. 
Informal dispute resolution requirement set forth in RC § l34S.77(B) is properly viewed as an administrative 

remedy which constitutes a prerequisite to filing a civil action under RC § 1345.75. Harris v. Ford Motor Co., 166 
Ohio App. 3d 599, 852 N.E.2d 750, 2006 Ohio App. LEXIS 220, 2006 Ohio 259, (7.006). 

ATTORNEYS FEES. 
Vehicle purchaser presented sufficient evidence that the vehicle was nonconforming and that repair attempts 

deprived him of use ofthe vehicle for a substantial number of days. The trial court didnot abuse its discretion by 
awarding the purchaser attorney fees as the prevailing party: State v. Boerio, 2010 Ohio App. IZBXIS 5213, 2010 
Ohio 6215, (Dec. 17, 2010).

’ 

Trial court did not abuse its discretion when it denied a vehicle lessee‘s motions for attorney fees under RC § 
1345.75 afler a vehicle manufacturer confessed j udgment under the 1essee's Lemon Law claims pursuant to RC § 
1345.71 et seq, as the lessee failed to first seek alternative dispute resolution through arbitration, as directed by RC 
§ 1345.77(B) prior to the filing his complaint. Pilz v. Ford Motor Co., 2007 Ohio App. LEXIS 2440, 2007 Ohio 
2611, (May 29, 2607). ‘ 

Where the purchaser was suocessfixl in the purchasers Ohio Lemon Law, R.C. § 1345.71 et seq,, claim, the trial 
court did not abuse its discretion in awarding the purchaser 5 19,938 in attorney‘: fees, as the trial court found that 
out of the 400 hours of time allegedly spent on the case by the purchasers attorneys, 250 hours was reasonable; the 
trial court, however, failed to correctly calculate the amount of fees to award based on the rates agreed to by the 
purchaser and manufacturer. Willis v. Ford Motor C0,, 2003 Ohio App. LEXIS 3073, 2003 Ohio 3362, (2003). 

BREACH OF Rvfl-’LlED WARRANTIES. 
Notwithstanding an express limitation of a warranty to repair or zeplacernent of defective parts, if the product is 

so defective that the warranty fails of its essmitial purpose the buyer may recover forhreach of implied warranties: 
Ncalhouse v. Volkswagen of America, Inc, 42 Ohio App. 3d 42, 536 N.E.2d 46 (1937). 

MANUFACTURER. 
Fact that a dealer installed anew motor before selling 3 used motorcycle did not make it n "manuticunrer" for 

purposes of the Lemon Law: Keel v. Toledo Harley-Davidson/Buel], 184 Ohio App. 3d 348, 920 N.E.2d 1041, 2009 
Ohio App. Laxxs 4409, 2009 Ohio 5190, (2009). 

MILEAGE DEDUCTION. 
Ohio's lemon law does not allow a manufacturer to impose a mileage deduction for reasonable use of a vehicle: 

Maitland v. Ford Motor Co., 153 Ohio App. 3d 161, 792 N.E.2d 207, 2003 Ohio App. LEXIS 2690, 2003 Olno 
3009, (2003), reversed by 103 Ohio St. 3d 463, 2on4 Ohio 5717, s 16 N.E.2d 1051, 2004 Ohio LEXIS 2628 (2004)- 

OTHER REMEDIES. 
Trial court erred in granting summary judgment to a vehicle manufacturer in claims asserted by a vehicle lessee 

under RC § 1345.03 of the Ohio Consumer Sales Practices Act, RC § 1345.02 et seq., as the lessee alleged that the



manufacturer engaged in stalling tactics and evaded its obligations under the Lemon Law, RC § l345.71 et seq., which constituted unfair, deceptive, and unconscionable practices under the Act. Although the lessee had already received rescission under his Lemon Law claim pursuant to RC § 1345.75, he was entitled to seek alternative damages under the ‘private claim pursuant to RC §§ 1345,09(A) and 1345.13. Pilz v. Ford Motor Co., 2007 Ohia App. LEXIS 2440, 2007 Ohio 261 x, (May -29‘, 2007). 

PUNITIVE DAMAGES. 
In the purchasers Ohio Lemmx Law, R.C. § 1345.71 et seq.. claim, the trial court properly granted summary jndgmentpurxuant to Ohio R Civ. P. 56 on the purchaser‘: punitive damages claim, as neither KC. § 1345.72 nor KC. (5 1345.75 provided for punitive damages. Willis v. Ford Motor Ce., 2003 Ohio App. LEXIS 3073, 2003 Ohio 

3362, (2003). 
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§ 1345.76. Conditions far resale or lease ofbuyhaclc 

(A) A buyback may not be resold or leased in this state unless each of the follewiug applies: 
(1) The mnutiieturer provides the same express warranty that was provided to the original consumer, except 

that the term nfthe warranty shall be the greater of either ofthe following: 
(a) Twelve thousand miles or twelve months after the date of resale, whichever is earlier; 
(B) term ofany manufa‘eturer‘s original warranty. 

(2) The nunufacturer provides to the consumer, either directly nr through its agent or its autlimized dealer, and prior to obtaining the signature nfthe consumer on any document, A written statement on a separate piece of 
paper, in ten-point type, all capital letters, in sttbstantiallythe following form: 

WARN'I_l~lG: THIS VEHICLE PREVIOUSLY WAS SOLD AS NEW. IT WAS TO THE MANUFALTURER OR ITS AGENT EXCHANGE FOR A REPLACEMENT VEHICLE OR REFUND AS A RESULT OF THE FOLLOWING DEFECT(S) OR C0_NDITION(S): 
1...



HISTORY: 
142 V H 232. Eff 10-22-87. 

NOTES: 

Related Statutes & Rules 
Cross-References to Related Statutes 

Conditions for resale of defective motor vehicle by manufacturer, RC § 1345.76. 
Definitions, RC § 1345.71.

I 

Obligation of consumer under loan or retail installment sales contract; exception, RC § 1345.72. 
Remedies; civil action; time limitation; affirmative defense, RC § 1345,75. 
Written statements ofconsumefs rights and ofwork performed. RC § 1345.74. 

OH Administrative Code 
Office of the attomey general, consumer protection section-— 
Inforznal dispute resolution programs for settlement of new motor vehicle warranty disputes; minimum requirements ofsetflernent boards. OAC ch 109:4-4. ' 

Qualification of informal dispute settlement boards; provisional qualification; revocation OAC ch. 109146. 
Practice Checklists 

Procedures for Consumers/Ohio Motor Vehicle Lemon Law, Ohio Transaction Guide: Business & Connrnercial Law & Forms § 51.30 
ALR 
Products liability: admissibility of evidence of subsequent repairs or other remedial measures by third party other than defendant. 64 ALR5th 119. 
Products liability: manufacturer's postsale obligation to modify, repair, or recall product. 47 ALR5th 395. 
Validity, construction and eflect of state motor vehicle warranty legislation (Lemon laws). 88 ALR.5th 30! . 

LexlsNexls so sure Surveys, Legislation 3; Regulations 
Automobile Lemon Laws & Wauanties 

Case Notes & OAGs 
ANALYSIS Generally Prerequisite to civil action 
GENERALLY. 

Infomml dispute resolution requirement of RC § 13-15 .77(B) is an administrative remedy that is a prerequisite to 
filing a civil action under RC § 1345.75. Failure to exhaust adniinistrative remedies is an aifirmative defense that was waived where it was not properly raised by the manufacturer: Harris v. Ford Motor Co., 166 Ohio App. 3d 599, 852 N.E.2rl 750, 2006 Ohio App. LEXIS 220, 2006 Ohio 259, (2006). 

Consurnefs acceptance ofan arbitration decision liars a civil action under RC 5 1345.75. The Lemon Law does not preclude a refund of less than the full purchase price in either settlement or the infonnal dispute-resolution 
process: Maitland v. Ford Motor Co.. 103 Ohio St. 3d 463, Ohio LEXIS 2628, 2004 Ohio 5717, (2004).



RC § 1345.77 does not actually mandate that an informal dispute resolution mechanism exist: Hamrick V. 
Dai.mlerChrysler Motors, 2004 Ohio App. LEXIS 3055, 2004 Ohio 3415, (2004). 

PREREQUISITE TO CIVIL ACTION. 
Trial court did not abuse its discretion when it denied a vehicle lessee's motions for attorney fees under RC § 

1345.75 after a vehicle manuficturer confessed judgment under the lessee‘s Lemon Law clains pursuant to RC § 
1345.71 et seq., as the lessee thiled to first seek alternative dispute resolution through arbitration, as directed by RC 
§ 1345.77(B) prior to the filing his complaint. Pilz v. rm Motor Co., 2007 Ohio App. LEXIS 2440, 2007 Ohio 
2611, (May 29, 2007). 

Informal dispute resolution reqnirenwnt set forth in RC 5 1345.77(B) is properly viewed as an administrative 
remedy which constitutes a prerequisite to filing a civil action under RC § 1345.75. Harris v. Ford Motor Cn., 166 
Ohio App. 3d 599, 852 N.E.2d 750, 2006 Ohio App. LEXIS 220, 2006 OhiD259, (2006). 
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§ 1345.78. Violations conceming buyhacks 

(A) Failure to comply with section 1345.76 ofthe Revised Code, in connection with a consumer transaction as 
defined in division (A) of section 1345.01 of the Revised Code, is an unfair and deceptive act or practice in violation 
of division (A) of section 1345.02 of the Revised Code. 

(B) The attorney general shall investigate any alleged violation of division (D) of section 1345.76 of the Revised 
Code and, in an appropriate case, may bring an appropriate action in a court of competent jurisdiction, charging a 
manufacturer with a violation ofthat division. 

HISTORY: 
148 v H 21. Efi-9vl5-99. 

NOTES: 

Practice Manuals & 'l‘veatises 
Anderson‘: Ohio Consumer Law Manual § 3.17 Ohio Statute:-«Express incorporation



Anderson‘: Ohio Consumer Law Manual § 13.14 Buyback Restrictions 
ALR 
Validity. Construction and effect of state motor vehicle warranty legislation (Lemon Laws)‘ 88 ALR.5th 301. 
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ORC Ann. 1345.81 (2012) 
§ 1345.81. Use ufnonoriginul equipment manufacturer aftermarket crash parts 

(A) As used in this secticrrr 
(1) “Attemmrlret crash part" means a replacement for any of the nonmochnniml sheet metal or plastic parts 

that generally constitute the exterior of a motor vehicle, including inner and outer panels. 

(2) "Nonoriginal equipment manufacturer afiermatket crash part" or "non-DEM afiemrarket crash part" means 
any afierrnarket crash part that is not made by or for the manufacturer of the motor vehicle. 

(3) “Repair facility" means any motor vehicle dealer, garage, body shop, or other commercial entity that 
undertakes the repair or replacement of those parts that generally constitute the exterior of a motor vehicle. 

(4) "Installer" means any individual who actually performs the work of replacing or repairing parts of a motor 
vehicle. 

(5) "lnsurer" means any individual serving as an agent or authorized representative of an insurance company, 
involved with the coverage for repair of the ruotnr vehicle in question. 

(B) Any insurer who provides an estimate for the repair of a motor vehicle based in whole or in part upon the 
use of any noa0EM aftermarket crash part in the repair of the motor vehicle and any repair facility or installer who 
intsuds to use I non-OEM afiermarkel crash part in the repair of a motor vehicle shall comply with the followihg 
provisions, as applicable: 

(1) Ifthe person requesting the repair chooses to receive a written estimate, the insurer, repair facility, or 
installer providing the estimate shall identify, clearly in’ the written estirmte, each non-OEM aiterrnarket crash part 
and shall contain a written notice with the following language in ten~point or large: type: "This estimate has been



prepared based upon the use of one er more aflerrnarket crash parts supplied by a source other than the manufacturer 
of yuur motor Vehicle‘ Warranties applicable to these afiermarlcet crash parts are provided by the parts manufacturer 
or distributor rather than by your own motor vehicle manufacturer." Receipt and approval of the written estimate 
shall he acknowledged by the signature of the person requesting the repair at the bottom offlie written estimates 

(2) Ifthe person requesting the repair chooses to receive an oral estimate or no estimate at all, the insurer, 
repair facility, or installer providing the estimate or seeking the persons approval farrepair work In commence shall 
furnish ur read to the person a written notice as described in division (B)(l) of this section at the time that the oral 
estimate is given er when the person requesting the repair gives his approval for the rqiair work to cpnmienee. lithe 
person has chosen to receive an oral estimate or no estimate, the written notice described in division (B)( l) of this 
section shall beprovided with the final invoine for fire repair. 

(C) Any non-DEM afiermarket crash part manufactured after the efiective date ofthis act shall have 
permanently affixed thereto, or inscribed thereon, prior to the imtallation of the part, the business name or logo of 
the manufacturer. 

Whenever practical, the location of the affixed or inscribed information upon the part shall ensure that the 
information shall be ancessible aiizet installation. 

(D) An insurer, repair facility, or installer may use a salvage uwtor vehicle pan in the repair ofa rnqtor vehicle, 
if the salvage motor vehicle part is of a like kind and quality to the part inrueed of repair and is removed from a 
salvage motor vehicle by a salvage motor vehicle dealer licensed under Chapter 4738. of the Revised Code. 

(B) Any violation of this section in eonnection with a consumer transsetien as defined in section 1345.01 of the 
Revised Code is an unfair and deceptive act“; pfctice as defined by section 1345.02 ofthe Revised Code. 
HISTORY: 

143 v H 302. EH10-16-90. 
NOTES: 
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§ 1345.71. Definitions 

As used in sections 1345.71 to 1345.78 of the Revised Code: 
(A) "Consumer" means any ofthe following: 
(I) The purchaser, other than for purposes of resale, of a motor vehicle; 
(2) Any lessee of a motor vehicle in a continental arrangement under which a charge is made for the use of the vehicle at a periodic rate for a term of thirty days or more, and title to the vehicle is in the name of a person other than the user; 

(3) Any person to whom the motor vehicle is transferred during the duration of the express warranty that is applicable to the motor vehicle; 
(4) Any other person who is entitled by the terms of the warranty to enforce the warranty. 

(B) "Manufacturer" and "distributor" have the same meanings as in section 4517.01 of the Revised Code, and "manufacturer" includes a renaanufacrurer as defined in that section. 
(C) “Express warranty" and "warranty" mean the written warranty of the manufacturer or distnlmtor of: new motor vehicle concerning the condition and fitness for use offlre vehicle, including any terms or-conditions precedent to the enforcement of obligations under that Warranty. 
(D) "Motor vehicle" means any passenger car or noncommercial motor vehicle or those parts of any motor home that are not part of the permanently installed facilities for cold storage, cooking and consuming of food, and for sleeping but does not mean any mobile home or recreational vehicle, or any manufactured home as defined in section 3781.06 of the Revised Code. 
(B) “Nonconformity" means any defect or condition that substantially impairs Ere use, value, or safety ufa motor vehicle to the consumer and does not confomt to the express warranty of the rnanufacturer or distributor. 
(F) "Full purchase price" means both of the following: 

(1) In the case of a sale, the contract price for the motor vehicle, including charges for transportation, 
undercoating, dealer-installed options and accessories, dealer services, dealer preparation, and delivery charges; all finance, credit insurance, warranty, and service contract charges incurred by the consumer; and all sales tax, license and registration fees, and other governrnent charges.



(2) In the ease of a lease, the capitalized cost reduction, security depasit, taxes, title fees, all monthly lease 
payments, the residual value of the vehicle, and all finance, credit insurance, warranty, and service contract charges 
incurred by the consumer. 

(G) “Buyback” means amoror vehicle that has been replaced or repurehased by a manufacturer as the result of 
a corrfijhdgnwnt, a determination of an infnrmal dispute settlement rrrechanisiii, or I settlement speed to by a 
consumer regardless of wheflrer it is in the context ofa court, an informal ' 

ute settlement mechanism, or 
otherwise, in this or any other state, ‘m which the consurner has unsettled, that e motor vehicle does not conform to 
the warranty, has presented documentntinn to establish that a uoncanfurmity exists pursuant to section 1345.72 01'. 
1345.73 of the Revised Code, and has requestedreplacantent or repnrchnxevpfthé vehicle. 

(H) "Mobile home," "nmtar lwrne," ‘noncommercial motor vehicle," "pusenger car," and “recreational 
vehicle" have the same meamings as in section 4501.01 of the Revised Code. 

HISTORY: 
142 v H 232 (EE 10-22-87); 147 v S H2 (Efi‘3—30—99);- 148 V H 21. E(l"9—I 5—99. 

NOTES: 

Related Statutes 8; Rules 

Cross-References In Related Statutes 

Conditions for resale of defective motor vehicle by manufiactuxer, RC § 1345.76, 
Obligation of consumer under loan or retail installment sales contract; exception, RC § 1345.72. 
Remedies; civil action; time limitation: uffinnative defense, KC § 1345.75. 

OH Administrative Code 
Offibe of the attorney general, cnnsurnerproteetion section» 
Definitions relative to informal dispute resolution programs fbr settlement of new motor vehicle warranty- 

disputes- 

Certification as qualified settlement board. OAC 109:4-5-01. 
Establishment and minirmixn requirements of boards. 0A_C 109:4-4-01. 

Practice Manuals re Treatises 
Anderson's Ohio Consumer Law Manual 5 18.03 Man-Ir Vehicle 
Anderson's Ohio Consumer Law Manual § 18.05 Dafinition.u‘f "Ctmxuxner" Under the Lemon Law 
Anderson‘: Ohio Consumer Law Manual § 18.14 Buyback Restrictions 

Practiee Checklists 

Autonwtive'ludus'nty Trade Practices, Ohio Trmsaetian Guide: Business & Commmcial Law 8: Farms § 51.33 
Motor Vehicles, Ohio Transaction Guide: Business & Commercial Law & F01-ins § 51.64 
Procedures for Consumerslohio Motor Vehicle Lemon Law, Ohio '1‘:-ansaciiun Guide: Bufiness & Commercial 

Law & Forms § 51.130 
Procedures fbr Manuficturers/Ollie Mntor Vehicle Lemon Law, Ohio Transaction Guide: Business &, 

Commercial Law & Forms § 51.131



Jury Instructions 

OILCV 529.01 Nonconforrning motor vehicle (Lemon Law) R.C. 1345.71 et seq. 
ALR 
Award of attorney's fees under state motor vehicle warranty legislation (lemon laws). 82 ALR5th 50}, 
Validity, construction and effect of state motor, vehicle warranty legislation (Lemon Laws). 88 ALR5Lh 301. 

LexisNexis 50 State Surveys, Leglslatlon & Regulations 
Automobile Lemon Laws & Warranties 

Case Notes Sc OAGs 
ANALYSIS Generally AIt—terrain vehicles Attorney fees Bad faith Consumers Date vehicle returned to dealer 
Express warnmty coverage Motor homes Substantial impairment Vehicle out of service for repairs 

GENERALLY. 
Term “new motor vehicle," as used in RC § 1345.72, refers to a vehicle within the period of one year following 

the dame of its original delivery or during the first 18,000 miles of its operation, whichever occurs earlier: Curl v. 
Volkswagen of Am, I.uc., H4 Ohio St. 3d 266, 871 N.E.Zd 1141, 2007 Ohio LEXIS 1639, 2007 Ohio 3609, (2007). 

A lessee may qualify as a purchaser under RC § 1345.71. Problems confined to "fit and finish" may not 
constitute substantial defects. The consumer must cooperate in areasonable number ofrepair attempts: GMAC v. 
Hollanshead, 105 Ohio App. 3d 17, 663 N.E.2d 663, l995 Ohio App. LEXIS 2665 (1995). 

ALL-TERRAIN VEHICLES. 
An a1l~terrain vehicle is subject to Ohio's lemon law: Yornrner v. Outdoor l3nters., 126 Ohio App. 3d 733, 711 

N.E.2d 296, 1993 Ohio App. LEXIS 1314 (1998). 

ATTORNEY FEES. 
Under the Magnuson-Moss Warranty-Federal Trade Commission Improvement Act, the awarding of attorney 

fees are to be encouraged but are also to be Iefi to the sound ‘discretion of the trial court: Winrod V, Ford Motor Co., 
53 Ohio App, 3d 94, .557 N.B.2d 1250 (1933). 

BAD FAITH. 
The trial court properly granted summary judgment pursuant to Ohio R. Civ. P. 56, against the purchaser in his 

Ohio Lemon Law, R.C. § 1345.71 et seq, bad faith claim. as there was no provision in the Ohio Lemon Luw 
regarding a bad faith cause of action against a car manufacturer. Willis v. Ford Motor Co., 2003 Ohio App. LEXIS 
3073, 2003 0hio..!362, (2003). 

CONSUMERS. 
When a consumer bought a car from a dealer which had been used as a rental and whiehmalfunctioned afier fire 

consumer bought it, be qualified as a "consumer." under RC § 1345 .7 l(A)(l), (3) and (4), because (1) he bought the 
car, other than for purposes of resale, (2) the ear was transibned to him during the period of the manufacturer's 
express warmnty, and (3) he was entitled to enforce the terms of the warranty. Curl v. Voikswagen of Am., Inn, 
2005 Ohio App. LE)GS 5770, 2005 Ohio 6420, (Dec. '2, 2005), reversed by 114 Ohio St. 3:] 265, 2007 Ohio 3609, 
871 N.E.2d 1141. 2007 Ohio LEXIS 1639, 2007~2 Trade Cas. (CCH) P75785 (2007). ‘ 

A person who leases a new motor vehicle with unenforceable express written warranty is included in the 
definition of "consumer" under RC § l345.71(A) and is entitled to the protections afforded under Ohio's Lemon



Law, RC § 1345.71 et seq: Pertuset V. Ford Motor Co., 96 Ohio App. 3d 777, 645 N.E.2d 1329, 1994 Ohio App. LEXIS 4753 (1994). 
A lessee of a new vehicle is a "consumer" for purposes of the lemon law: Potente v. Peugeot Motors of American, 

11147., 62 Ohio Misc. 2d 335, 598 N.E.2d 907, 1991 Ohio Misc. LEXIS 73 (1991). 
DATE VEHICLE RETURNED T0 DEALER. 

When a consumer bought a car from a dealer winch had been used as a rental and which malfirnctiened after the 
consumer bought it, the canvas protected under Ohio's Lemon Law, RC § 1345.71 et seq., because it was returned to 
the dealer within one year of the date of its delivery to the consumer, which was the relevant data for determining 
whether the statute applied, rather than the date of the vehicle's delivery to the dealer. Curl v. Volkswagen of Am, 
Inc., 2005 Ohio App. LEXIS 5770, 2005 Ohio 5420, (Dec. 2, 2005), reversed by 114 Ohio St 3:! 266, 2007 Ohio 
3609, 871 N.E.2‘d 1141, 2007 Ohio LEXIS 1639, 2007-2 Trade Gas. (CCH) 1’7S785 (2007). 
EXPRESS WARRANTY COVERAGE. 

Consumer's summary judgment motion in the consumer's suit against a vehicle nianxifucturn for "lemon law’' 
violations, under RC § 1345.71 et seq., was properly granted because the consumer's motion presented evidence, in 
the form of invoices for repairs made or attempted on the consumer's vehicle, establishing defects in worlanansbdp or 
materials covered by an express warranty, under RC § l345.71(E), and the manufacturer presented no evidence to 
establish a genuine issue of material fact on this issue. Evans v. Mazda Motors ofAm., Inc., 2007 Ohio App. LEXIS 
4164, 2007 ‘Ohio 4622, (2007). 

MOTOR HOMES.
_ 

In an action by motor borne pumhasers against, inter alis, a rnotarlhome uranrifaetxner and an engine 
manufacturer, the purchaser's Ohio Lemon Law, RC § 1345.71, claim _against the engine rnanufacturer was dismissed where RC § 1345 .71 did not apply to the engine mauufacmrer as a matter oflaw because it was not a motor home 
manufacturer. Temple V. Fleetwood Eaten, 2003 U.S. Dist. LEXIS 26507 (SD. Ohio Sept. 23, 2003), dismissedhy 2003 US. Dist. LEXIS 26847 (S.D. Ohio Dec. 5. 2003). 

Motor homes are covered by the Ohio lemon law. The manufacturer of the frame is not liable as to cold storage, cooking, eating and sleeping facilities added to the flame: Dillow v. Mallard Conch Co., 83 Ohio App. 3d 801, 615 N.E.2d 1075, 1992 Ohio App. LEXIS 5002 (1992). 

SUBSTANTIAL IIVIPAIRNIBNT. 
(Unpublished) Even assuming that the district court made the errors alleged by a vehicle awuer in his trial under RC 5' 1345.71 et seq., the errors were harmless because no reasonable juror could have found that the vehicle a lemon; the owner failed to demonstrate substantial impairment to the vehicle withinthe first year or 18,000 miles that the dealer was unwilling or unable to fix for pin-poses o1’RC §§ 1345.7-1(E) and l34S.72(A). Benit V. Mercedes-Benz USA, LLC, 2009 us; App. LEXIS 6369 (am Cir, Mar. 23, 2009). 
Lemon _1aw‘s substantial impairment standard is objective, measured in terms of a reasonable person A defective 

lift gate which made the vehicle-noisier when driven, although bothersome, did not substantially impair the vehicle's 
use, value, or samy to a reasonable person: Innis v. Dain1lerChrysler, Cm-p., 174 Ohio App. 3d 537, 383 N,E.2d' 466, 2007 Ohio App. LEXIS 5878, 2007 Ohio 6709, (2007). 
VEHICLE OUT OF SERVICE F 011. REPAIRS. 

Where the recreational vehicle contained a nonconformity under RC § 134S.71(E) in the form of a Iealty window that the manufacturer had {billed to repair on foI.n'_occasiona during the first year of ownership, the purchasers were entitled to a remedy under RC § 1345.72(B), as the vehicle was out of service by mason of repair for 30 or more days pursuant to RC 5 1345.73(B) during the fir-st year as a result of the noncnnformjty. Lesjak v. Forest River, Inc., 2004 Ohio App. LEXIS 226, 2004 Ohio 245, (2004), criticized by Isms V. Daiml‘erChryslor, Corp., 174 Ohio‘ App. 3d 537, 2007 Ohio 6709, B83 N.E.2d 466, 2007 Ohio App. LEXIS 5878 (Ohio Ct. App., Hardin County 2007)



§ l345.75 provided for punitive damages. Willis V. Ford Motor Co., 2003 Ohio App. LEXIS 3073, 2003 Ohio 3362, 
(2003). 

PURCHASE PRICE. 
For purposes of RC § 1345.72, a dealer my not challenge the purchase price of a defective vehicle by showing 

that it was increased by an inflated trade-in allowance: Dunaway v. Ford Motor Co., 97 Ohio Misc. 2d 3, 709 N.E.2d 
947, 1998 Ohio Misc. LEXIS 60 (CP 1998). 

REPLACEMENT OF DEFECTIVE VEIHCLE. 
Where an automobile dealership employed egregious and misleading tactics in replacing a defective vehicle, the 

buyers were entitled to compensatory and punitive damages, as Well as attorney fees: Smith V. GMC, 168 Ohio App. 
3d 336, 859 N.E.2d 1035, 2006 Ohio App. LEXIS 4197,1006 Ohio 4283, (2006). 
SU'BSTAN'l'IAL IMPAIRMENT. 

(Unpublished) Even assuming that the district court made the errors alleged by a vehicle owner in his uial under RC § 1345.71 et seq, the errors were hsnnless because no reasonable juror could have found that the vehicle was a 
lemon; the ownn fiailed to demonstrate substantial inrpainnent to the vehicle within the first year or 18,000 miles that 
the dealer was unwilling or unable to fix for purposes of_RC §'§ 1345 .7l(E) and l345.72(A). Benit v. Mercedes-Benz 
USA, LLC, 2009 US. App. LEXIS" 6369 (6th Cir, Mar 23, 2009). 

Lemon llws sizhstsntinl impairment standard is objective, measured in terms of a reasonable person, A defective 
lifi gate which made the vehicle noisier when driven, although bothersome, did not substantially impair the vehicle‘: 
use, value, or sufety to in reasonable person: Isms v. Daimlerchryslsr, Cm‘, 174 Ohio App. 3d 537, 883 N.E.2d 
466, 2007 Ohio App. LEXIS 58.78, 2007 Ohio 6709, (2007). 

VEHICLE OUT OF SERVICE FOR REPAIRS. 
Where the recreational vehicle contained a nonoonfotmity under RC § l345.71(E) in the tom: of: leaky window that the manufacturer had failed to repsir on four occasions during the first year of ownership, the 

purchasers were entitled to a remedy under RC § l345.72(B), as the vehicle was out of service by reason of repair 
for 30 or more days pursuant to RC § l345.73(B) during the first year as 5 result of the noneonformity. Lesjak v. 
Forest River, Incl, 2004 Ohio App. LEJGS 226, 2004 Ohio 245; (2004), criticized by lams v. DainilerChrysler, 
Corp., 174 Ohio App. 3d 537, 2007 Ohio 6709, E83 N.E.2d 466, 2007 Ohio App. LEXIS 5878 (Ohio Ct. App., 
Hardin County 2007). ' 
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TITLE 13. COIVEMERCIALL TRANSACTIONS — 0'I'I{ER COMMERCIAL TRANSACTIONS 
CHAPTER 1345. CONSUMER SALES PRACTICES 
NONCONFOMMNG NEW MOTOR VEHICLE LAW 

Go to the Ohio Code Archive Directory



ORCAnn. 1345.73 (2012) 

§ 1345.73. Presurnption of reasonable number ofatternpts torepair 

(A) Except as provided in division (B) of this section, it shall be presumed that a reasonable number of attempts 
have been undertaken by the manufacturer, its dealer, or its authorized agent to conform a niofiar vehicle many 
applicable express warranty it’, during the period of one year followingthe date of original delivery or during the first 
eighteen thousand miles of operation, whichever is earlier, any of the following apply: 

(1) Substantially the same nonconfonnity has been subject to repair three orrnore and ther continues to 
exist or recurs; 

(2) The vehicle is out of service by reason of repair for a-cumulative total of thirty or more calendar days; 
(3) There have been eight or more attempts to rqnir any arnnmnforrnity; 
(4) There has been at leasrone attempt to repair a nonoonforrnity that results in a condition that is likely to 

cause death or serious bodily injury if the vehicle is driven, atidthe nnneonfounity either continues to exist or recurs. 
(B) (1) Any period of time descrilmd in division (A) of this section shall be extended by any period of time 

during which the vehicle could not be reasonably repaired due to War, invasion, civil unrest, strike, fire, flood, or 
natural disaster. 

(2) Ifan extension of time is necessitated Imder division (B')( 1) of this section due to the conditions described 
in that division, the manufacturer shall arrange for the use ofa vehicle forthe consumer whose vehicle is out of. 
servizie atno costto the consumer; If the manufacturer utilizes or contracts with a motor vehicle dealer or other third 
party to provide the vehicle; the manufacturer shall reimburse the motor vehicle dealer or other third party ata 
reasonable rate for the_ use of the vehicle. 

HISTORY: 
142 v H 232 (Et’fl0—22—87); 148 v H 21. EH9-15-99;201l HB 153, § 101.01, eff. Sept. 29, 2011. 

NOTES: 

SectionNote_s 

EFFECT OF AMENDMENTS 
The 2011 amendment added the exception to the beginning of the introductory language of (A); redesignated fonner (A) (D) as (A)(l) through (A)(4); and added (B). 

Related Statutes & Rules 
Cross-References to Related Statutes 

Conditions for resale of defective motor vehicle by manufacturer, RC § 1345.76. 
Definitions, RC§ 1345.71. 
Obligation of consumer under loan or retail installment sales contract exception, RC 5 1345.72. 
Rernedies‘, civil action; time limitation; aflinnative defense, RC § 1345.75. 

Practice Manuals & Treatises 
Anderson‘s Ohio Consumer law Manual § 18.09 Reasonable Number of Repair Attempts 

Jury Instructions
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STEPHEN K SNA VEL Y C 0. , L..P.A. 
ATTOKNE Y .1 COUNSELOR xi 7' L?!W 

505 FOUII T fl .5‘ TREET 
P. 0. BOX 759 

DE!-“IANCB, 01110 43512. 

Stephen K. Snavely Telephrme: (419) 782-8846 
T01]-Free l-888-782-8846 
Fa an: (419) 784.5285 

January 3, 2013 

Mr. Robert E. Searfoss HI, Esquire 
321 N. Main Street 
Bowling Green OH 43502 
RE: James Bodenbender 

Dear Mr. Searfoss: 

I mailed a request tu you on December 13, 2012. Enclosed is a copy of that letter. I have not received a response. '1 renew my request for Mr. Bodenbender that you provide me with an accounting and the refund of the unused portion of the retainer. 
Yours truly, 

STEPHEN K. SNAVELY CO., L.P.A. 

K. 
Stephen K. Snavely 

Sl<S:mas 
pc: James Bodenbender



LAW OFFICES OF ROBERT E sEAR12oss 111 
321 N. MAIN STREET BOWLING GREEN, OH 43402 PHONE (419) 353-1356 - FAX: (419) 353-1858 

' 

January 3, 2013 

Stephen Snavely, Esq. 
505 Fourth Street 
PO Box 759 
Defiance, Ohio 43512 

Re: James Bodenbender 

Mr. Snavely, 

Mr. Bodenbender and I had an oral agreement. I would bill $250 per hour, accept 
a $5,000 retainer, not ask for an additional retainer in expectation of recovering attorney 
fees from the opposition, and would take all action I deemed necessary. 

At the initial meeting, I informed Mr. Bodenbender thatl would intend to do 
substantial research and preparation before filing the complaint and that we would also 
need to exhaust administrative remedies first. He concurred. 

I was retained in April, conducted extensive research through July and handled 
the consumer complaint with the Ohio Attorney General. Before filing suit, Mr. 
Bodenbender instructed me to do nothing until further notice. Months later 1 received 
your letter. 

I have spent 25.6 hours towards the original objective of Mr. Bodenbender. I 

understand he now chooses to abandon his claims, but he is still liable for services 
rendered. lam without my original timesheet for this matter, but do have a note in the 
file regarding the total time as of July 2, 2012, being 25.6 hours. 

I do not intend to invest any further time on this matter, and am closing the file. 
Please have your client pay the outstanding balance. ~~~ Sincerely, 

. 1 

E0 
- 

E. SEARFOSS III 
RES: lrgm



STEPHEN K. SNA VELY CO., L.P.A. 
A TTORNEY & COUNSELOR ATLAW 

505 FOURTH STREET 
P.0. BOX 759 

DEFIANCE, OHIO 43512 
Stephen K. Snavely Telephone: (419) 782-8846 

Tull—l“rte I-888-7828846 
Fax: (419) 73452 85 

Deoember 13, 2012 

Mr. Robert E. Searfoss III, Esquire 
321 N. Main Street 
Bowling Green OH 43502 
RE: James Bodenbender 

Dear Mr. Searfoss: 

James Bodenbender and I are confused by your letter dated December 3, 2012. In your letter, you refer to "our agreement". Pleaseprovide me with the copy of your agreement with Mr. Bodenbender for your legal services, I am renewing my request 
for the aocounting for your legal services. 

Yours truly, 

STEPHEN K SNAVELY CO., L.P.A. 

Sung K. Snavely 
SI(S:mas 
pc: James Bodenbender



LAW OFFICES OF ROBERT E SEARFOSS III 
321 N. MAIN STREET 

nov/LING GREEN, on 43402 PHONE: (419) 353-1856 0 FAX: (419) 353-1858 

December 3, 2012 

James Bodenbender 
12426 Read 179 
Oakwood, OH 45973 

Re: Tennination of my services 
Mr. Bodenbender, 

I am in receipt of your new attorney’s correspondence dated November 28, 2012, 
terminating my services. I assume it is what it purports to be. If you have not, in fact, 
tenninated by services through Mr. Snavely, Esq., please notify be immediately. 

The correspondence requests a refund for the unearned portion of the retainer you 
paid‘ in April. There is no unearned portion. Instead, you have a balance of $1,400. 
Pursuant to our agreement, all billings in excess of the $5000 retainer would be kept on 
account, pending resolution However, since you have terminated my services that 
amount is now due. Please pay within 30 days‘. 

Iwould advise you to reconsider your decision to end our relationship, as you 
have already invested in my representation of you. If you do so reconsider, we can 
reinstate our former agreement. 

If you do not, I wish you the best James. 

Si rely, 

RT E. SEARFOSS III 
RES: kgrn



STEPHEN K. SNA I/ELY C0., L.P.A. 
A TTORNEY& COUNSELOR AT LAW 

505 FOURTHSTREET 
l’.0. KOX 759 

DEFIANCE, OHIO 43512 
Stephen K. Snavely Telephone: (419) 782-8846 

Tull-Free 1-338-782-8866 
Fax: (419) 784-5285 

November 28, 2012 

Mr. Robert E. Searfoss III, Esquire 
321 N. Main Street 
Bowling Green OH 43502 
RE: James Bodenbendar 

Dear Mr. Searfoss: 

James Bodenbender advised me that be retained you to represent him to pursue an 
automobile warranty issue and that on April 19, 20:2 be mailed to you a retainer of 
$5,000.00. Mr. Bodenbender now wants to termiaateyour services and his pursuit 
of his claim. Please terminate all legal services immediately, malce an accounting for 
the legal services emdcost to date and return the unused portion of the retainer to‘ 
James Bodenbender, 12426 Road 179, Oakwood OH 45973. 

Yours truly, 

STEPHEN K. SNAVELY C0,, L.P.A. 

Staph K. Suavely 
SKS:ma5 
pc: James Bodenbender
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GAYLAN V. DAVE TOWELL CADILLAC, INC. 
No. 83 CVF 10437 

STATE OF OHIO, AKRON MUNICIPAL C0 UKT, SUMMIT COUNTY 
15 Ohio Misc. 2d 1; 473 N.E.2d 64; 1984 Ohio Misc. LEXIS 186; 15 Ohio 1!. Rep. 243 

March 8, 1984, Decided 
SUBSEQUENT HISTORY: [""‘J] Reporter's 
Note: No appeal has been taken from the decision of the 
oourl. 

DISPOSITION: Judgmzutaccardinglyr 

CASE SUMMARY: 

PROCEDURAL POSTURE: Plaintiff consumer sought 
to recover from defendanl car dealer triple damages and 
attorney fees, pursuant to the Ohio Cousurnar Sales Prac- 
tices Ac_l contained in Ohio Rev. Code Ann. § 1345.02. 

OVERVIEW: The consumer proved by a preponder- 
ance of the evidence lhat the car dealer did commit de- 
ceptive and unfair acts and practices in violation of Ohio 
Rev. Code Ann. § 1345.02(A) and Ohio Adm. Code 
109:4-3-I6(B)(S) and (22). However, the consumer did 
not establish that he was damaged or lhat he incurred 
attorney fees. The court awarded the minimum damages 
provided by the statuto and did not award attorney fees-. 

OUTCOME: The court held tho! the car dealer em- 
ployed deceptive trade. pmcfices and awarded the mirt1~ mum amount of damages. 
CORE TERMS: attorney fees, advertised, motor vehi- 
cle, sale price, consumer, dealer, deceptive, unfair, pre- 
ponderance, allowance, trade-in, Ohio Consumer Sales 
Practices Act, advertisement. advertise, fntograte, know- 
ingly, supplier, commit, failed to prove, entitled to re- 
cover, sales tax, calculation, bargained, license. 

IgxisNe:ds(R) Heatinoiaes 

Antitrust & Trade Law > Trade Practices & Unfair 
Cornpetitian > General Overview 
Torts > Business Tarts > Unfair Business Practices > 
Gzmraf Overview

I [BN1] The private rexnodms for violation of Ohio Rev. 
Code Ann, § 1345.D2(A) are wntained in Ohio Rev. 
Code Ann. § l345.09(B) whith provides that the con- 
sumer may moovor three: times the amount of his actual 
damages or $ 200. whichever is greater. 

Antitrust & Trade Law > Consumer Pmlediou > He- 
cepdve Acts & Pmnfices > General Overview 
Civii Procedure ,> Remndies > Cash‘ & Atlorlflfl F?“ > 
Auorrisy Expenses & Fees > Smtul,or_vAwM7d& 
Torts > Business Tarts > Unfair Business Practices > 
General Overview

‘ [HNZ] Ohio Rev. Code Ann. § 1345.09 (F)(2) prrwrdes 
that the court may nwaid reasonable attorney fees to. the 
consumer if the supplier has knowingly contnritted an act 
or praotice that violates Ohio Rev. Code Ann. '§ 
l345.02(A). Some proof as to reasonable attorney Ions is 
required before the trier of fact can consider the subject. 

HEADNOTES. 
Sales »- Ohio Consumer Sales Practices Act — De- 

ceptive and unfair practices -- RC. 1345.02 and Oltltl 
Adm. Code 109:4-3-16(5) violated when automobile 
denlerfaiis to se(l at advertised price -- Damage: recov- 
crab]: by co_7w1_nret' -- Arta_rnL:v fees awarded. W/1.9" " 
R.C. 134509 (B) applied. 

SYLLABUS 
L A car dealer commits deceptive and Unfair 17(30- 

[ions in violation of the Ohio Consumer Sales Practices



15 Ohic Misc. 2d 1. "; 473 N.E2d 64, *”; 
Page 2 

1984 Ohio Misc‘ LEXIS 186. "””,' 15 Ohio B4 Rep. 243 

Act when it fails to sell an automobile at the advertised 
price and when it fails to integrate intc the sales agree- 
ment all prior material statements, representations, and 
promises. RC. 1345.02, Ohio Adm. Code 
1o.~4~3-rs(a)(5) and (22). 

2. Under the Ohio Consumer Sales Practices Act 
the consumer may recovtr the greater of three times the 
gnnount of his actual damages or S 200 for criah vielation. 

3. Under the Ohia Consumer Sales Practices Act, 
the court may award attnrney fees to the consumer only when the dealer knowingly vielattss the Act and to the 
extent reasanable attorney fees are ‘proved; R.C. 
1345.09(B)(l). 

COUNSEL: Mr. Robert H. McDowell, for plaintiff, 
Mr. Timothy [“*‘2] P. Arm}; for defendant. 

JUDGES: SCHNEYDEKMAN, J.

S 
Rust ‘him! 

‘ . 

Cnshsialr’: 

State and local taxes 
License license 
transfer 
re ' 

‘:1 Tee 
Ti: 

[‘2] On August 27. 1933, andheiure plaintiff took 
pussessitm tn’ the Eldqnadu, he asked about pumhashag 
the 1983 Cadillac flour-door Fleetwnod, Brnugham 
(Flectwuod) which [”’“3] was in the showraam. The 
parties negotiated, and it was agreed that plaintiff would 
purchase the Fleetwona instead of I11: Elrtlorado for an 
additicrtal 3 950. Plaintiff paid that difference In cash 
and subsequently took delivery. 

An agreement was prepared for the purchase of the 
l-‘lcerwncrd; hawever, the rmlcrtlaciun was done aflcr the 
pdahtflfl signed the agreement. The sales price and Lire 
sales tax were determined hy working backwards, using 
the total amount plaintitf paid, the trade-in auowanca, 
the next for ntstpruofing, document fee and transfer of 

OPINION BY: SCHNEIDERMAN 
OPINION 

P1] ["65] Plaintiff, Anthony Gaylan, seeks to 
recnvcr 3 7,248.75 in damages, plus anorncyfees, from 
the dekndant, Dave Tuwell Cndilhtc. Inc. Defendant 
denies plaintiffs claim, 

FINDINGS or FACF 
Defendant is a corpnratinn and doing business as a 

motor vehicle dealer selling new and used motor vehi- 
cles. Defendant is a franchise dealer for Cadillac auto~ 
mobiles. 

On August 25. W83, plaintiff and defendant entered 
into a retail contract whereby plaintifl‘ agreed to pur- 
chase, for cash. a 1983 Cadillac Eldorudo automubile 
(Bdqmdo), less a tr’ade~in allowance for his 1979 Cadil- 
lac. Tire agreement provided as follows:

_ 

St 16.00 ' 

20000 
15.00 
31.00 

526.83 ‘ 

5.00 
18 

9 3.16.00 
$ 7.83 

title tees, and defendant "plugged tn" the sales -‘price and 
sales tax. The sales price fer the Fleetwood was 5 
23,216.48. Plaintiff knew defendant was doing the cal- 
culation in this mariner and both petites were relying an 
the August 7.5 agreement, 

On August 14, 1983, defendant adv¢rtis’r:d the 
Pieetwund’ automobile for sale in the Akron Beamn 
Jgumal at $ 2035!). Plaintiff knew the advertised sale 
price befpm the purchase. 

Plaintiff seekx triple da-rnages for the difference be.- 
tween the Flmtwood sales price and the advertised price, 
and his aftnmey lees, pursuunt to the Ohio Consumer 
Salas Practices Act contained in RC. Chapter 1345 
[“"“4] and the re‘gulau'ot1s thereunder.
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1934 Ohio Misc, LEXIS 186, M; 15 Ohio B. Rep. 243 
CONCLUSIONS OF LAW 
The parties agreed that R11 1345.02 and Ohio Adm. 

Code l(l9:4~3~16 were applicable. 
R.C. l345.02(A) provides in part as follows: 
“No supplier shall commit an unfair or deceptive act 

or practice in connection with a consumer transaction. ’ 
3 firl 

‘Plaintiff contends’ that the following subsections in 
Ohio Adm. Code 109;4—3-16 were violated: 

"(B) It shall be a deceptive and unfair act or practice 
for a dealer, in connection with the advertisement or so 
ol" a motor vehicle, to: ‘ 

-was 

'_ "(S2 Advertise any motor vehicle for sale at a spe- 
crlrc price or on specific terms and subsequently fail to 
show and make available [or sale said vehicle as adver- 
tiscd; 

rrtlrxk 

"(17) Raise or attempt to raise the actual purchase 
price of any motor vehicle to a specific consumer " F *; 

..(,_2) 

["66] Fail to integrate into any written sales o0n~ 
tract or offer, all material statements-, representations or 
promises, oral or written, made prior to the written con- 
tract by the dealer;" 

The defendant did advertise a motor vehicle for sale 
and failed to make it available as advertised in violation 
of Ohio Adm. Code 109:4-3~l6(B)(5). (‘"51 De- 
fendant offered to sell the Fleetwood for $ 20,450 in an 
advertisement and sold it to plaimiif for S 23,216.48. 

Plaintiff failed to integrate into the sales agreement 
of August 27 all material statements, representations and 
promises made prior to that agreement in violation oi 
Ohio Adm. Code 109:4-3-16(B)(22). The August 27 
agreement was signed when incomplete, and it does not 
reflect the understanding between the parties. 

[*3] Plaintiff has proved by a preponderance of 
the evidence that defendant did ccrmrnit deceptive and 

unfair acts and practices In violation of R.C. 1345.U2(A) 
and Ohio Adm, Oode 109:4-3-l6(B)(5) and (22). Sub- 
section (17) was not violated. 

[HN1] The private remedies for violation of R.C. 
1345.02(A) are contained in R.C. 1345.09. Subsection 
(B) provides that the consumer may recovef three times 
the amount of his actual damages or $ 200, whichever is 
greater. 

What were the plaintiffs damages? The plaintiff 
received exactly what he bargained for. He requested 
that the defendant revise the original puwhase so that he 
could buy the Fleetwond instead of the Eldorado. They 
both bargained in good faith and agreed on on additional 
atnount of3 950 to switch [“*‘6] automobiles. Plain- 
tiff knew the advertised price of the Fleetwood and set- 
tled on an amount with full knowledge of ull the circum- 
stances. The plaintiff has failed to prove, by at prepon- 
derance of the evidence, any darrmges. 

Since the defendant did violate the Ohio Consumer 
Salas Practices Act. the plaintiff is entitled to recover the 
statutory minimum damages. There were two separate 
violations in this case, each caused by a separate act of 
the defendant. Plziiruitf is entitled to recover the $ 2.00 
minirnnm damages for each violation, or S 40!). 

Plaintiff seeks to recover attorney fees. [BN2] R.C. 
1345.09 provides in subsection (17) that the court may 
award reasonable attorney fees to the consumer if ''(2) 

mile supplier has knowingly cormnitted nn act or prac- 
tice that violates this section." The circurrslances creat- 
ing thc violation by the defendant um unusual, and, ill 

least in part, caused by the plaintiff. The facts do not 
support a finding that these violations were knoyvingly 
committed by the defendant. Further, the plaintiff did 
not offer any proof -as to "reasonable attorneys fees," and 
it is this court's opinion that some evidence of attorney 
fees is required before the trier [“*‘7] ol fact can con~ 
sider the‘ subject. See Haber v.. Delutir (1979), 66 Ohio 
App. 2d 1. 

Plaintiff has failed to prove by n prepvndmm 0‘ 
the evidence that he is entitled to reasonable attorney 
fees. ' 

Plaintiff is entitled to a judgment for $. 400. 

Judgntem accordingly.
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STEPHEN K. SNA VELY CO., L. PA. 
A TTOKNEI’ J2 COUNSELOR .47 L4W 

505 FOURTH STREET 
P. 0. BOX 7551 

DEFIANCE, 01110 43512 

Stephen K. Snavely Telephone: (419) 782-8846 
Toll-Free I-888-782-8846 
Fax: (419) 784-5285 

January 3, 2013 

Mr. Robert E. Searfoss III, Esquire 
321 N. Main Street 
Bowling Green OH 43502 
RE: James Bodenbender 

Dear Mr. Searfoss: 

I mailed a request to you on December 13, 2012. Enclosed is a copy of that letter. I 
have not received a response. I renew my request for Mr. Bodenbender that you 
provide me with an accounting and the refund of the unused portion of the retainer. 

Yours truly, 

STEPHEN r<. SNAVELY co., L.I’.A. 

Stephe K. Snavely 
SI<S:mas 
pc: James Bodanbender



LAW OFFICES OF ROBERT E SEARPOSS III 
321 N. MAIN STREET BOWLING GREEN. on 43402 PHONE: (419) 353-1856 - FAX: (419) 353-1858 

January 3, 2013 

Stephen Snavely, Esq. 
505 Fourth Street 
POBox759 
Defiance, Ohio 43512 

Re: Ilames Bodenbender 

Mr. Snavely, 

Mr. Bodenbender and I had an oral agreement. I would bill $250 per hour, accept 
a $5,000 retainer, not ask for an additional retainer in expectation of recovering attorney 
fees from the opposition, and would take all action Ideemed necessary. 

At the initial meeting, I informed Mr. Btrclenbender that I would intend to do 
substantial research and preparation before filing the complaint and that we would also 
need to exhaust administrative remedies first. He concurred. 

I was retained in April, conducted extensive research through July and handled 
the consumer complaint with the Ohio Atlomey GeneraL Before filing suit, Mr. 
Bodenbender instructed me to do nothing until further notice. Months later I received 
your letter. 

Ihave spent 25. .6 hours towards the original objective of Mr. Bodenbender. 1 
uuderstandhe now chooses to abandon his claims, but he is ‘still liable for services 
rendered. I am without my original timesheet iior this matter, but do have a note in the 
tile regarding the total time as of July 2, 2012, being 25.6 hours. 

I do not intend to invest any further time on this matter, and am closing the file. 
Please have your client pay the outstanding balance. ~~ Sincerely,

I
I 

IIO E. SEARFOSS III
~ 

RES: kgm



STEPHEN K. SNA VEL Y ca, L.P.A. 
ATTORNEY& COUNSELOR A TLAW 

505 FOURTH STREET 
P.0. BOX 759 

DEF!/INC-E, OHIO 43512 
Stephen K. Snavcly Telephone: (419) 782-8846 

Toll-Free I-858-7‘32~8846 
Fax: (419) 784-5285 

December 13, 2012 

Mr. Robert E. Searfoss III, Esquire 
321 N. Main Street 
Bowling Green OH 43502 
RE: James Bédenbender 

Dear Mr. Searfoss: 

James Bodenbender and I are confused by your letter dated December 3. 20.12. In 
yourletter, you refer to “our agreement’-’. Please provide me with the copy of your 
agreement with Mr. Bodenbenrler for your legal services. I am renewing my request 
for the accounting for your legal services; 

Yours truly, 

STEPHEN K. SNAVELY C0., L.P.A. 

K. 
step K Snavely 

SKS-.mas 
pc: James Bodenbender



LAW OFFICES OF ROBERT>E SEARFOSS III’ 
321 N. MAIN STREET BOWLING GREEN, OH 43402 PHONE: (419) 353-1856 - FAX: (419) 353-1858 

December 3, 2012 

James Bodenberider 
12426 Road 179 
Oakwood, OH 45973

r 

Re: Termination of my services 
Mr. Bodcnbender, 

I am in receipt of your new attorney’s correspondence dated November 28, 20.12, terminating my services. I assume it is what it purports to be. If you have not, in fact, terminated by servi ces through Mr. Snavely, Esq., please notify be immediately. 
The correspondence requests a refurrd for the uneflmed portion Of 111% M3109? Y0“ paid in April. There is no unearned portion. Instead, you have a balance of $1,400. Pursuant to our agreement, all billings in excess of the $5000 retainer would be kept on 

account, pending resolution. However, since you have terminated my services that amount is now due. Please pay within 30 days. 
I would advise you to reconsider your decision to end our relationship, as you have already invested in my representation of you. If you do so reconsider, we can 

reinstate our former agreernent. 

If you do not, I wish you the best James.

~ ERT E. SEARFOSS III RES: kgm



STEPHEN K. SNA VELY C0., L.P.A. 
AT1'0RNEY& COUNSELOR ATLAW 

505 FDURTHSTREET 
R0. BOX 759 

DE!-‘I/INCE, OHIO 43512 
Stephen K. Snnvely Telephone: (419) 781-8846 

TolI—l-‘rec 1-888-782-8846 
Fax: (419) 7845235 

November 28, 2012 

Mr. Robert E. Searfoss III, Esquire 
321 N. Main Street 
Bowling Green OH 43502 
RE: James Bedenbender 

Dear Mr. Searfoss: 

James Bodenbender advised me that be retained you to represent him to pursue an automobile warranty issue and that on April 19, 201.2 he mailed to you a retainer of $5,000.00. Mr. Bodenbeuder now wants to terminate your services and his pursuit of his claim. Please terminate alllegal services immediately, make an accounting for 
the legal services and cost to date and return the unused portion of the retainer to James Bodenbender, 1242I5vRoad 179, Oakwood OH 45973‘ 

Yours truly, 

STEPHEN K. SNAVELY CO., 

Stephgk. Snavely E ) SKS:mas 
pc: James Bodenbender
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GAYLAN v. DAVE TOWELL CADILLAC, INC. 
No. 83 CVF 10437 

STATE OF OHIO. AKRON MUNICIPAL COURT, SUMMIT COUNTY 
15 Ohio Misc. 2d 1; 473 N.E.Zd 64; -1984 Ohio Misc. LEXIS 186; I5”Ohio B. Rep. 243 

March 8, 1984, Decided 
SUBSEQUENT HISTORY: [“"1] Reporter's 
Note: No appeal has been taken from the decision of the 
court. 

DISPOSITION: Judgrixemaccordingly. 

CASE SUMMARY: 

PROCEDURALPOSHURE: Plaintiff consumer sought 
to recover from defendant car dealer triple damages aind 
attorney fees, pursuant to the Ohio Consumer Sales Prac- 
tices Act contained in Ohio Rev. Code Ann. § 1345.02. 

OVERVIEW: The consumer proved by a preponder- 
ance of the evidence that the car dealer did t:ommi1de— 
ceptive and unfair acLs and practices in violation of Ohio 
Rev. Code Ann. § 1345.02(A) and Ohio Adm. Code 
109:4-3-l6(B)(5) and (22). However. the consumer did 
not establish that he was damaged or that he incurred 
attorney fees. The court awarded the minimum damages 
provided by the statute and did not award attorney fees 

OUTCOME: The court held that the car dealer em- 
ployed deceptive trade’ practices and awarded the mum amnuntot damages. 
CORE TERMS: attorney fees, advertised, motor vehi- 
cle, sale price, umsumer, dealer, deceptive, unfair, pm- 
ponderance, aliowunce, trade-in, Ohio Consumer ‘Sales 
Practices Act, advertisement, advertise, integrate, know- 
ingly, supplier, commit, failed to prove. entitled to rep 
cover. sales tax, calculation, bargained. license 

LexisNI:xis(R) Ialwdnoiu 

Antitrust & Trude Law > Trade Pracrices A’: lfu/izir 
Campetltrian > Generulflverview 
Torts: > Eusines: Tons > Unfair Business Pmctices > 
General Overview 
‘[1-INT] The private remedies for violation of Ohio Rev. 
Clyde Ann. § 1345.02(A) are contained in Ohifl ROV- 
Cnde Ann. § 1345,0903) which provides that the con- 
sumcr may recover three times the amount df his actual 
damages or at 200, whichever is greater. 

Anfitrust & Thule law > Consumer Protection > Da- 
ceptive Acts & Pmcticxs >, General Ovkrview 
Civil Procedure > Remedies >. Casts &.Attnrney Fees > 
Ambnuzy Expense: & Flies > SmlutaryAwards 
Tbrts > Business Tarts > Unfair Blasinus Pmcdcgs > 
GeneIi110vzrview 

‘ _ [HN2] Ohio Rev. Code Ann. § 1345.09 (F)(2) provides 
that the court may award reasonable attorney fees to the 
consumer if the suppliei has knowingly committed rm act 
or practice that violates Ohio Rev. Code Ann. § 
134S.02(A). Some proofas to reasonable atlomey fees is 
required before the trier of fact can consider the subject. 

IIEADNOTES 
Sales‘ ~— Ohio Cansunxzr Sales‘ Practices Act . - De- 

ceptive and unfair practice: -- R-.C. 1345.92 and -Ohio 
Adm. Cede 109:4-3-16(8) violated when. rmmmobile 
deulerfizils to sell utadttertixzd price ~- Damages recov- 
erable by consunrer -- Attorney [yes awarded, wlrerr -- 

RC. 1345.09 (5) applied. 

SYLIABUS 
1. A car dealer commits deceptive and unfair pl'fl,¢3~ 

tiucs in violation oi’ the Ohio Onnsumer Sales Practices



15 Ohio Misc. 2d 1. ’; 473 N.E.2d 64, “"; 
Past! 2 

1984 Ohio Misc. LEXIS l86,“**; 15 Ohio B. Rep. 243 
Act when it fails to sell an automobile at the advertised 
price and when it fails to integrate into the sales agree ment all prior material statements, representations, and 
promises. R.C. 134502, Ohio Adm. Code 
10:4-3-1 6(B)(5) and (22). t 

2. Under the Ohio Consumer Sales Practices Act 
the consumer may recover the greater of three times the amount of his actual damages or S 200 for each violation. 

3. Under the Ohio Consumer Sales Practices Act, the court may award attorney fees to the consumer only when the dealer knowingly violates the Act and to the extent reasonable attorney fees are proved. R.C. 
1345.09(B)(1). 

COUNSEL: Mr. R0bl£I'tH. McDawel(. for plaintiff. 
Mr. Timothy ["”2] P.r-isrnf, fordefendant. 

JUDGES: SCHNEIDERMAN. J, 

S rice 
Rust inhibitor

1 

Cash. sale" 

la and 1 

license, lice 
transfer lili 

straxian fee 
‘T 

Trade-in 
Balance in cash 

[‘2] OnAugust 27, 1983, and before plaintiff took 
possesspn of the Eldoradb, he asked abaut purchasing 
the 1983 Oadfllnc four-door Fleutwuod Brougham 
(Fleelwood) which ["*3] was in we showroom. The 
parties negotiated, and it was agreed that plaintiff would 
purchase the Fleetwood instead of the Eldoraélo for an 
additiunal 3 95h. Plaintiff paid that difference in cash 
and subsequently took delivery. 

An agreement was prepared for the purchase of the 
Fleetwood: however. the calculation was done alter the 
plaintiff sigred the agrcenmnt. The sales price and the 
sales tax were determined lay working backwards, using 
the total amount plaintiff paid. the trade-in allowance, 
the cost for rustproofing, dacument fine and transfer or 

OPINION BY: SCHNEIDERMAN 
OPINION 

['1] [”65] Plainlifl, Anthmty Gaylan, seeks to 
recover 3 7,248.75 in damages, plus attorney fees, from 
the defendant, Dave Towel! Cadillac, lnc. Defendant 
denies pluintififs claim; 

FINDINGS OF FACT 
l)”e‘l‘endt1ut is a corporation and doing business as a 

‘motor vehicle dealer selling new and used motor vehi- 
cles. Defendant is atfranchise dealer for Cadillac auto- 
mobiles 

On August 25, 1983, plaintiff and defendant entered 
into a retail contract whereby plnintift agreed to pure 
chase, for cash, a 1983 Cadillac Eldnrndo automobile 
(Eldorttdu), less a trade~iu allowance for his 1979 Cadil- 
lac. The agreement pravided as folluws: 

8 16.00 
200.00 
15.00 

ii 31.00 ’ 

$ 726.83 

7 

6. 
523 

9 16. 
13 733 

title fees, and dufnndant "plugged in" the sales price rind 
sales tax. The sales price fur the Flcetwood was 3 
23,216.45. Plairitiff knew defendant was doing the cal- 
culation in this manner und both parties were relying on 
the August 25 agreement. 

On August 14, 1983. deibndant advertised the 
Pleetwoud autnmabite [or sale in the Akron Beacon 
Journal at 5 20,450. Plaintiff knew the advertised sale 
price befnre the purchase. 

Plaintiff seeks triple damages for the difference be- 
tween the Fleerwood sales price and the advertised prine. 
and his attorney fees, pursuant to the Oliia Consumer 
Sales Practices Act contniited in KC. Chapter ‘I345 
[“‘*4] and the regulations thereunder.
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1934 Ohio Misc. LEXIS i3e,m;15 Ohio 3. Rep. 243 

CONCLUSIONS OF LAW 
The parties agreed that RC. 1345.02 and Ohio Adm. Code l09:4~3-15 were applicable. 
R.C. 134S.D2(A) provides in part as follows: 
"No supplier shall commit an unl‘a_ir or deceptive act 

or practice in connection with it consumer‘ transaction. * 
1 x 

‘Plaintiff contends that the following subsections in 
Ohio Adm. Code 109:4-3-16 were violated: 

''(B) It shall be a deceptive and unfair act or practice 
for at dealer, In connection with the advertisement or sale 
of a motor vehicle, to: 

not: 

' r 
"(5) Advertise any motor vehicle for sale at a spe- 

etftc price or on specific terms and subsequently fail to 
shag! nnd make available for sale said vehicle as adver- 
tise ; 

whilst 

"(l7) Raise or attempt to raise the actual purchase 
price of any motor vehicle to a specific mnsumer ‘* ’f ‘J; 

n . it tr 

u(22) 

[*"66] Fail to integrate into any written stilts con- 
tract or offer, all material ‘statements, representations or 
promises, oral or written, made prior to the written con- 
tract by the dt:a|r:I;" 

The defendant did advertise a motor vehicle for sale 
and failed to trunk: it available as advertised in violation 
of Ohio Adm. Code 109:4-3-1G(Bv)(5). ["‘‘5] De» 
fondant offered to sell the Fleetwood £cr 5 20,450 in nn 
advertisement and sold it to plaintiff for S 23,216.48, 

Plaintiff failed to integrate into the sales agreement 
of August 27 all material statements, representations and ' 

promises made prior to that agreement in violation of 
Ohio Adm. Cfldt: 109:4-3-16(B)(22). The August 27 
agreement was siyted when incomplete, and it duos not 
reflect the understanding between the pa.m‘es. 

[*3] Plaintiff has proved by 71 preponderance of 
the evidence that defendant did commit deceptive and 

unfair acts and practices in violation of R.C. l345.02(A)_ 
and Ohio Adm. Code 109:4-3-l6(B)(S) and (22). Sub~ 
section (17) was not violated. 

[HNl] The private remedies for violation of R.C. 
l345t(J2(A) are contained in KC. 1345.09. Subsection 
(B) provides that the consumer may recover three times 
the amount of his actual damages or S 206, whichever is 
greater. 

What were the plaintiffs damages‘? The plaintiff 
received exactly what he bargained for. He requested 
that the defendant revise the original purchase so that he 
could buy the Fleetwond instead of the Eldomdo. They 
both bargained in good faith and agreed on an additinrnil 
amount of S 950 to switch ["”‘6] automobiles. Plain- 
tiff knew the advertised price of th Fleerwood and sct— 
fled on an amount with full knowledge of 2:11 the circum- 
stances. Tho plaintiff has failed to prove, by n prepon» 
derance of the evidence,‘ any damages. 

Since the defendnnt did violate the Ohio Consumer 
Sales Practices Act. lhtj. plaintiff is entitled to recover the 
statutory minimum damages. Tlaero were two separate 
violations in this case. each caused by a separate act of 
the defendant. Plaintiff is emitted to recover the 3 200 
minimum damages [or each violation, or Si 400. 

Plaintiff seeks to recover attorney fees. [HN2] RC. 
1345.09 provides in subsection (17) that the court may 
award reasonable attorney fees to the consumer ii’ "(2) 
[t]he supplier has knowingly cuuunittcd an act or prac- 
tice that violates this section." The circurnstanccs crcaI— 
ing the violation by the defendant are unusual, and, at 
least in part, caused by the plaintiff. The facts do not 
support a finding that these violations were k,rIK3WiIlE1Y 
committed by the defendant. Further, the plaintiff did 
not offer any proof as to "reasonable attorney‘; ices," and 
it is this court's opinion that some evidence of attorney 
fees is required before the trier [‘***7] of fact can con- 
sider the subject. See Brtber v.. Dennis (1979), 66 Ohio 
Ann 21.1 1. 

Plaintiff has failed to prove by a preponderance of 
the evidence that he is entitled to reasonable attorney 
fees. 

Plaintiff is entitled to a judgment ‘for S. 400. 

Judgment accordingly.
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STEPHEN K. SNA VEL Y C 0., L.P.A. 
A TTORNE Y Li COUNSELOR A TLAW 

505 FOUR TH STREET ' 

P.0. BOX 759 DEFM NCE, OHIO 43512. 
Stephen K. Snavely 

_ 

’ Telephalxe: (419) 782-8846 
TDH-Ftée 1-888-782-8846 
Fax: (419) 734-5285 

January 3, 20x3 

Mr. Robert E. Searfoss III, Esquire 
321 N. Main Street 
Bowling Green OH 43502 
RE: James Bodenbender 

Dear Mr. Searfoss: 

I nmiied a request to you on December 13, 2012. Enclosed is a copy of that letter. i 
have not received a response. I renew my request for Mr. Bodenbender met you 
provide me with an accounting and the refund of the unusmi portion of the retainer. 

Yours truly, 

STEPHEN K. SNAVELY,CO., L.P.A, 

K. 
Steph n K. Snavely 

SKS:mas 
pct James Bodenbender



LAW OFFICES OF ROBERT E SEARFOSS III 
321 N. MAIN STREET 

BOWLING GREEN. OH 43402 PHONE: (419) 353-1856 0 FAX: (419) 353~l858 

January 3, 2013 

Stephen Snavely, Esq. 
505 Fourth Street 
PO Box 759 
Defiance, Ohio 43512 

Re: James Bodenbender 

Mr. Snavely, 

Mr. Bodenbender and I had an oral agreement. I would bill $250 per hour, accept 
a $5,000 retainer, not ask for an additional retainer in expectation of recovering attorney 
fees from the opposition, and would take all action I deemed necessary. 

At the initial meeting, I informed Mr. Bodenbender that I would intend to do 
substantial research and preparation before filing the complaint and that we would also 
need to exhaust administrative remedies first. He concurred. 

I was retained in April, conducted extensive research through July ‘and handled 
the consumer complaint with the Ohio Attorney General. Before filing suit, Mr. 
Bodenbender instructed me to do nothing until further notice. Months later I received 
your letter. 

I have spent 25.6 hours towards the original objective of Mr. Bodenberider. I 

understand he now chooses to abandon his claims, but he is still liable for services 
rendered. I am without my original timesheet for this matter, but do have 3 D016 In ‘I15 
file regarding the total time as of July 2, 2012, being 25.6 hours. 

I do not intend to invest any further time on this matter, and am closing “*5 me- 
Please have your client pay the outstandinghalancc. ~~ Sincerely. 

li.O E. SEARFOSS III 
RES: kgrn



STEPHENK. SNA I/FLYCO., L.P.A. 
A TTORNEY & COUNSELOR AT W 

505 FOURTH STREET 
P.0. BGX 759 

DEFMNCE, OHIO 4.7512 
Stephen K. Suavely Telephone: (419) 782-8846 

TolleFreI: l—888~782-B846 
Fax: (419) 784-5285 

December 13, 2q12 

Mr. Robert E. Searfoss III, Esquire 
321 N. Main Street 
Bowling Green OH 43502 
RE: James Bodenbender 

Dear Mr. Searfoss: 

James Bodenbender and I are confused by your letter dated December 3, 2012. In your letter, you refer to “our agreement". Please provide me with the copy of your 
agreement with Mr. Bodenbender for your legal services. I am renewing my request 
for the accounting for your legal services. 

Yours truly, 

STEPHEN’ K. SNAVELY CO” L.P.A. 

Stepg K. Snzrvely 
SKS:mas 
pc: J ames Bodenbeuder



LAW OFFICES OF ROBERT E SEARFOSS III 
321 N. MAIN STREET BOWLING GREEN, OH 43402 PHONE: (419) 353-1855 - FAX: (419) 353-1858 

December 3, 2012 

James Bodenbender 
12426 Road 179 
Oakwood, OH 45973 

Re: Termination of my services 
Mr. Bodenbender, 

I am in receipt of your new attorney’s correspondence dated November 28, 2012, terminating my services. I assume it is what it purports to be. If you have not, in fact, terminated by services through Mr. Snavely, Eaq., please notify be immediately. 

The correspondence requests a refund for the unearned portion of the retainer you paid in April. There is no, unearned portion. Instead, you have a balance of $1,400. 
Pursuant to our agreement, all billings in excess of the $5000 retainer would be kept on 
account, pending resolution. However, since you have terrninaced my SEWWS 9*“ amount is now due. Please pay within 30 days. 

I would advise you to reconsider your decision to end our relationship, as you 
have already invested in my representation of you. If you do so reconsider, we can 
reinstate our former agreement. 

If you do not, I wish you the best James.

~ ERT B. SEARFOSS III RES: kgm



STEPHEN K SNA VELY C0., L.P.A. 
A TTORNE Yd’: COUNSELOR A TLAW 

505 FOURTH STREET 
P.0. BOX 759 

DEF!/INCE, OHIO 43512 
Stephen K. Snavcly Telephone: (419) 182-8846 

Toll~lv‘rce L338-782-8846 
Fax: (419) 784-5285 

November 28, 2o 12 

Mr. Robert E. Searfoss III, Esquire 
321 N. Main Street 
Bowling Green OH 43502 
RE: James Bodenbender 

Dear Mr. Sear-foss: 

James Bodeubender advised me that he retained you to represent him to pursue an 
automobile warranty issueand that on April 19, 2012 he mailed to you a‘ retainer of 
$5,000.00. Mr. Bodenbender now wants to terminate your services and his pursuit 
of his claim. Please terminate all legal services immediately, make an accounting for 
the legal services andcost to date and return the unused portion of the retainer to 
James Bodenbender, 12426 Road 179, Oakwood OH 45973. 

Yours truly, 

STEPHEN K. SNAVELY c_o,,L.1>.A. 

Stephgi Snavelv E 3 
SKS:mas 
pc: James Bodenbender
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GAYLAN V. DAVE TOWELL CADILLAC, INC. 
No. 83 CVF 10437 

STATE OF OHIO, AKRON MUNICIPAL COURT, SUMMIT COUNTY 
15 Ohio Misc. 26 1; 473 N.E.7A‘i 64; 1984 Ohio Misc. LEXIS 186; 15 Ohio B. Rep. 243 

March 8, 1984', Decided 
SUBSEQUENT HISTORY: [***1] Rvportefs Note: No appeal has been taken from the decision of the court. 

DISPOSITION: Judgmenzacmrdbrgly. 

CASE SUMMARY: 

PROCEDURAL PDSTIJRE: Plaintiff oonsumer sought to recover from defendant car dealer triple damages and 
attorney fees, pursuant to the Ohio Consumer Sales Prac~ 
tines Act contained in Ohio Rev. Code Ann. § 1345.02. 

OVERVIEW: The consumer proved by a prepundere ance of the evidence that the car dealer did Commit de- 
ceptive and unfair acts and practices in violation of Ohio Rev. Code Ann. § I345.02(A) and Ohio Adm. Code 
109:4-3-16(B)(5) and (22). Howevtsr, the consumer did not establish that he was datnagcd or that he incurred attomcy fees. The court nwarded the minimum damages provided by the statute and did not award atlomey fees, 

OUTCOME: The court held that the car dealer em- 
ployed deceprive trade practices and awarded the mini- mum amount of damages. 
CORE TERMS: attorney fees, ndvertised. motor vehi- 
cln, sale price, consumer, dealer, deceptive, unfair. pre- 
ponderance, rilloviunoe, Lradeain, Ohio Consumer Sales 
Practices Act, advertisement, advertise, integrate, know- 
ingly, supplier. c.onimi2_, failed to prove, entitled to re- 
cover, sales tint, calculation, bargained, license 

IexisNexis(R) I-Ieadnotes 

Antitrust & Trade Law > Trade Practices & Ur;/‘air 
Competition > General Overview 
Tam: > Business Torn > llrt_Iair Business Prnclices > 
Generatovarview 
[HN1] The private remedies for violation of‘ Ohio Rev. 
Code Ann. § 1'345.02(A) are contained in Ohio Rev. 
Qade Ann. § I345.09(B) which provides that the con- 
sumer may recover three times the amount of his actual 
damages or $ 200, whichever is greater. 

Anriirrm‘ & Trade Law > Cormuner Protection > Be- 
ceptive /lent & Practice: > General Overview 
Civr? Pmcadura > Remedies > Corns & Attorney 1"?“ > 
Aihvrrrey E'xpertses& Fees > Sartrtl_aryAwam’& 
Tarfs > Budness Tarts > Urgfalr Brtsinexs Practice: > 
General Overview ‘ 

[I-IN2] Ohio Rt-tv. Code Ann. § 1345.09 (F)(2) provides 
that the court may award reasonable attorney fees to the 
consumer if the supplier has knowingly committed an act 
or practice that violates Ohio Rev. Code Ann. § 
l34S.lI2(A). Some pmnf as "to reasonable attorney tees is 
required before the trier of fact can consider the subject. 

I-IEADNDTES 
Sales »~ Ohio Consunter Sula: Prrrcn'ce.r Act —- Dr!- 

cz-privc and lurfitir pradize: - KC. 134502 and 0’4f0 
Adm. Code 109:4~3-16(5) violared when uutorrtabrle 

' 

dealer faib to sell at advertised price -- Damages recov- 
erable by‘ _co.rtsrrmer -- AIt0I‘Il_L’_V fees awarded. when '- 
RC. 1345., (3) applied. ‘~ 
SYLLABUS 

1. A car dealer commits deceptive and unfair prac- 
Litxs in violation of the Ohio Consumer Sales Practices



15 Ohio Misc. 2d 1, ‘; 473 N.E.2d 64, "'; 
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1984 Oh.io Misc. LEXIS 186, ’“; 15 Ohio B. Rep. 243 
Act when it fails to sell an automobile at the advertised 
price and when it fails to integrate into the salns agree- ment all prior material statements, representations, and 
promises. RC. 1345.02, Ohio Adm. Code 
1o;4—3-1sa3)(5) and (22). 

2. Under the Ohio ounsumer Sales Practices Aer 
the consumer may recover the ‘greater of three Limes the amount at his actual damages or $ 200 for each violation. 

3. Under the Ohio Consumer Sales Practices Act, 
the court may award attorney foes to the consumer only when the denlnr knowingly violates the Act and to the 
extent reasonable attorney fees are proved. KC4 
1345.09(B)(1). 

COUNSEL:,Mr. Robert H. McDowell, for plaintiff. 
Mr: Timothy [""‘2} P.A:.mf for defendant. 

JUDGES: SCHNEIDERMAN, 1. 

Sales 
Rust hibi r 
Document 
Cash ‘ 

Slate and local taxes 
1.1‘ license 

transfer, 
r 

' 

tration fee 
To do: 

T’
i 

in cash 

[*2] On August 27, 1983, and before plaintifi took 
possession of the Eldarado, he asked about purchasing 
the 1983 Cadillac tuuedoor Fleqtwoml Brougham 
(F1eelwood] which [-""31 was in the showroom, The 
parties negotiated, and it was agreed that plainti-l’r"\vould 
purchase the I-‘leetwoorl instead‘ of the Elderado for an 
additional $ 950. Plaintiff paid that difference in cash 
and subsequently took delivery. 

An agreetnunt was prepared for the purchase. of the 
Fleetwootl: however, the xxalculiltion was done nltcr the 
plaintiff signed the agreement. The sales price and the 
sales tax were determined by working backwards, using 
the total amount plaintiff paid, the trade-in allowance, 
the cost for nxstpmoflng, document {as and transfer of 

OPlNION BY: SCHNEIDERMAN 
OPINION 

P1] ["65] Plaintiff, Anthony Gaylan, seeks to 
recover $ 7,248.75 in damages, plus attorney fees, from 
the defendant, Dave Towell Cadillac, Inc. Dbfendant 
denies plaintiffs claim. ' 

FINDINGS OF FACT 
Defendant is :1 corporation and doing business as a 

rhotor vehicle dealer selling new I_1ll'.i used motor vehi~ 
cles. Defendant is a franchise dealer for Cndillnc auto— 
mobiles 

On August 25, 1983, plaintiff and defendant entered 
into a retnfl contnict whereby plaintiff agreed to pm» 
chase, for. cash. a 1983 Cadillac Eldorndo automobile 
(Eldonida). lessa imdedu allowance for his 1979 Cartib 
inc. The, agreement provided as follows: 

3 22 16.00 
200.00 
1 .00 

' 

as 31. 

7263.3 

6.00 
23 .83 

9 1|. 00 
S 13 914733 

title fees‘, and deihndanl "pluggl-'«d in" the sales price ‘and 
sales tax. The sales price tor the Flcctwood wks S 
23,216.48. Plaintiff knew defendant was doing the cal- 
rmlation in this manner and both parties were relying on 
the August 25 agreement. 

On August 14, 1983, derfendanl a'dvertisc_d the 
Fiegtwond‘ aultzruobilu for sale in the Akron Beacon 
Journal at$ 20,430. Pluintifl knew the advertised sale 
price before the pumhfite. 

Piaintiif seeks triple damages for the difference b¢’~ 
tween the Plectwood sales price’ and, the advertised price, 
and his attomey teas. pursuant to the Ohio Cntlsunmr 
Sales; Practices Act contained in RL‘. Chapter 1345 
[*"*4] and the rngulatiuns thereunder.



l5 Ohio Misc. 2d 1, ‘; 473 N.E.2d 64, *“; 
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1984 Ohio Misc. LEXIS 186, ** *; 15 onto 3, Rep, 243 

CONCLUSIONS OF LAW 
The parties agreed that RC. 1345.02 and Ohio Adm. Code 10944-3-16 were applicable. 
R,C. ‘l345,02(A) provides in part as follows: 
“No supplier shall commit an unfair or deceptive act or pracfice in connection with a consumer transaction. * a a 

_ 
Plaintiff contends that the following subsections in Ohio Adm. Code 109:4-3-16 were violated: 
"(B) It shall be a deceptive and unfair act or practice 

for a dealer, in connection with the advertisement or sale 
01' a motor vehicle, to: 

naoc 

. 
"(5') Advertise any motor vehicle for sale at a spe- 

cific price or on specific terms and subsequently fail to show and make available for sale said vehicle as adver- 
iised; 

use: 

"(17) Raise or attempt to raise the actual purchase 
price of any motor vehicle to 2 specific consumer “ ’* ‘; 

"(22) 

{‘ '65] Fail to integrate into any written sales con- 
tract or offer, all ixiaierizil statements, representations or 
promises, oral or written, made prior to the written con- 
tract by the dl:aIer;" 

The defendant did advertise a motor vehicle for sale 
anti failed tomalte it available as advertised in violation 
of Ohio Adm. Code 109:4-3-l6'(B)(5). (‘"51 nt- 
fendant offered to sell the Fleetwuod for 3 20,450 in an 
advertisement and sold it to plalntitf for at 23,216.48. 

Plaintiff failed to integrate into the sales agreement 
of August 27 all material statements, representations and 
promises made prior to that agreement in violation of 
Ohio Adm. Code 109:4-3-16(B)(27.), The August 27 
agreement was signed when incomplete, and it does not 
reflect the undersmnding between the parties. 

[*3] Plaintiff has proved by a preponderance of 
the evidence that defendant did commit deceptive and 

unfair acts and practices in violation of R.C. l345.02(A) 
and Ohio Adm. Code 10914-3-l6(B)(5) and (22). Sub- 
section (17) was not violated. 

[HNJ] The private remedies for violation of R.C. 
l345.02(A) are contained in KC. 1345.09. Subsection 
(B) provides that the consumer may recover three times 
the amount of his actual damages or S 200, whichever is 
geatcx. 

What were the plaintiffs damages? The‘ plaintiff 
received exactly what he bargained for. Hi: requested 
that the defendant revise the original puruhaseso that he 
could buy the Fleetwoon instead or the Eldoradn. They 
both bargained in good faith and agreed on an additional 
amount of 3 950 to switch ["“6] automobiles. Plain» 
tiff knew the advertised price of the Fleetwood and set- 
tlcd on an amount with full knowledge of all the circum- 
stances. The plaintiff has failed to prove, by it prepon- 
derance of the evidence, itny damages. 

Since the defendant did. violate the Ohio Consumer 
Sales Practices Act. the plaintiff is entitled to recover the 
statutory minimum damages. There were two separate 
violations in this case. each caused by a separate act of 
the defendant. Plaintiff is entitled to recover the S 200 
ininiinmn damages for each violation, or $ 400. 

Plaintifif seeks to recover altomey fees [HN2l RC. 
1345.09 provides in subsection (F) ii”; mi; court may 
award reasonable attorney fees to the consumer if "(2) 
[t]he supplier has knowingly cominiltetl an act or prac- 
tice that violates this section." The circumstances creat- 
ing the violation by the defendant urc unusual, find. 3‘ 
least in part. caused by the plaintiff, The facts do not 
support a finding that these violations were knowingly 
committed by the defendant. Further, the plainti did 
not offer any proof as to "reasonable attorney's fees," and 
ii is this court's opinion that some 8‘/id="°“ 9‘ i‘"‘"“=Y 
fees is required before the trier [‘‘‘"7] of fact can con- 
sider the subject. See Huber v.. Dertnir (1979), 66 Ohio 
App. 2:1 1. 

Plaintiff has failed to prove by a preponderance of 
the evidence that he is entitled to reasonable attorney 
fees. 

Plaintiff is entitled to a judgment for S 400.

~ 

Judgnwm accordingly.
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LAW OFFICES OF ROBERT E SEARFOSS III 
321 N. MAIN STREET 

BOWLING GREEN, OH 43402 
PHONE: (419) 353-1856 - FAX: (419) 353.1253 

January 28,2013 

James Bodenbender 
12426 Read 179 
Oakwood, OH 45973 

Re: Ohio Attorney Genera1’s Office 

Mr. Bodenbender, 

1 received a call from David Strawser at the Ohio Atmmey Genei-a1’s office 
relating to you complaint that I initiated over the summer. His number is 614.995.1578. 1 
do not intend to take any action. 

S incerely, 

ROBERT E. SEARFOSS III



CERTIFICATE OF SERVICE 
I hereby certify that a true and accurate copy of the foregoing answer was emailed to 

Patrick Cavanaugh, Esq. (p_z1_1,iiel;.c;\§;;ii1:iugl\gL ki_tgl1._um_n), on this 8th day of December, 2016. 

/5 Emily C. Samlow 
Emily C. Samlow (0082201) 
Counsel of Record


