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INTRODUCTION

1'his case is fundamentally about the General Assembly's constitutional powers and

restrictions. Everyone agrees with the basic proposition that, pursuant to Article II, § 1 of the

Ohio Constitution, the General Assembly has plenary legislative power to enact any law that is

not prohibited by the Ohio or United States Constitutions. State ex rel. Jackman v. Cuyahoga

County Court of Common Pleas (1967), 9 Ohio St. 2d 159, 162. But, at the State's urging, the

court of appeals turned this constitutional standard on its head by failing to recognizethe plenary

power of the 123rd General Assembly and the constitutionally protected trust interests it created

in 2000, when the court was determining wliether, eight years later, the 127th General Assembly

was constitutionally prohibited from divesting those pre-existing trust interests. This

foundational error turned the remainder of the court of appeals' constitutional analysis topsy-

turvy, causing the court to arrive at the exact opposite conclusion it should have reached.

In 2000, the 123rd General Assembly exercised its plenary power to spend $235 million

of the initial receipts from Ohio's $10.5 billion landmark settlement with the tobacco industry, so

that a small portion of the initial settlement proceeds would be permaraeutly committed to

fighting tobacco use and ameliorating its devastating toll of death and disease on tens of

thousauds of Ohioans. "1'he General Assembly did so through precisely structured legislation -

establishing a self-sustaining irrevocable trust called the Ohio Tobacco IJse Prevention and

Control Endowment Fund ("Endowment 'I"rust") that was dedicated to reducing tobacco use in

Ohio, and then expressly directing the State to disburse $235 million of Ohio's initial tobacco

settlement proceeds outside tlae state treasury and into the Endowment Trust. That same

legislation mandated that the Endowment monies could be spent only by a special "trustee" from

a custodial fund that is "not... apart of the state treasury." R.C. 183.08(A).



In stark contrast to the portion of the tobacco settlement proceeds that the 123rd General

Assembly directed to be "disbursed" out of the State's control and into the Endowment Trust

outside the state treasury, the very same legislation appropriated the remaining tobacco

settlement proceeds to other worthwhile purposes but expressly mandated that they remain "in

the state treasury" subject to the General Assembly's control. This distinction in treatment of the

tobacco settlement proceeds unequivocally reflects the General Assembly's intent to disburse the

Fndowment Trust monies outside the reach of future General Assemblies' power to divert the

trust funds from their intended purposes. And, that is precisely what the Franklin County

Common Pleas Court found in this case.

The facts upon which this appeal is to be determined are not subject to dispute. The trial

court found that the 123rd General Assembly intended to disburse $235 million of tobacco

settlement proceeds into a trust that is beyond legislative control so that the funds would be

permauently dedicated to lifesaving tobacco prevention prograins. Specifically, the facts as

determitied by the trial court are that the Endowment has all elements of a trust: "a `trustee' (the

Foundation), and a trust corpus (the Endowment Fund), and ... beneficiaries of the trust (Ohio's

youth and tobacco users)." [2/10/09 Findings of Fact, at ¶ 21 (Apx. 70)] And, as the trial court

found, the General Assenibly intended for the Endowment to be irrevocably outside its reach:

226. The General Assembly and the State plainly intended to create
the Endowment Fund ... as an irrevocable trust by enacting R.C. 183.07
and 183.08 without reserving any riglit to revoke the Trust; by expressly
establishing the Endowment Fund outside the state treasury; by expressly

designating [a] ... "trustee" of the Endowrnent Fund; by providing the
Foundation with fiduciary responsibilities and control over the Fund; by
specifying by statute the intended beneficiaries of the Trust (Ohio's youth
and tobacco users); and by fnaking conipleted, unconditional transfers of

monies into the Endowment Fund....

[8/11/09 Final Judgment Entry, Findings of Fact ¶
226 (emphasis added) (Apx. 50)]
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Yet, in 2008, the 127t1i General Assembly attempted to expropriate the same trust monies

the 123rd General Assembly had spent more than eight years before. Through the passage of

House Bill 544 in May 2008 and the cuirent biennial budget, the 127th and cuirent General

Assemblies seek to reach outside the state treasury, raid the pre-existing monies in the

Endowment Trust, and divert those monies to the state treasury for non-trust purposes.

Although the current General Assembly has plenary power over the State's current

revenues, it is constitutionally prohibited from expropriating fitnds the State spent more than

eight years ago. As the trial court correctly held, the General Assembly's attempt to divert the

monies in the Endowment Trust violates both the Retroactivity Clause of the Ohio Constitution,

Art. II, § 28, and the Contracts Clauses of the United States Constitution, Article I, § 10, and the

Ohio Constitution, Article II, § 28, by divesting the Endowment's trust estate.

Significantly, the court of appeals did not disagree with the trial court's fundaniental

finding that the 123rd General Assembly intended to permanently commit the monies disbursed

into the Endowment Trust to fighting the tobacco epidemic in Ohio. That finding of fact,

[8/11/09 Final Judgment, Findings of Fact ¶ 226 (Apx. 50)], remains unrebutted. Rather, the

court of appeals ruled that the 123rd General Assembly did not have the power to create an

irrevocable trust and to disburse monies outside the control of future General Assemblies.

[12/31/09 Decision ¶ 39 (Apx. 30)] But this is categorically wrong as a matter of law.

As the court of appeals itself recognized, "the Ohio Constitution provides that the

General Assembly's legislative power is plenary - it can pass any law [including disbursement of

funds into an hrevocable trust] so long as the legislation is not constitutionally prohibited."

[Decision ¶ 34] But there is no constitutional provision that prohibited the 123rd General

As.senzbly from speuding the tobacco settlement proceeds received duits term as it saw fit.
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State ex r•el. Dickman v. Defenbacher (1948), 85 Ohio App. 398, 401 ("[tlhere is no

constitutional limitation on the power of the General Assembly to make current appropriations

frorn current revenue funds"). Neither the court of appeals nor the State has asserted that any

such limitation exists. Thus, the 123rd General Assembly exercised its constitutional plenary

power by choosing to spend some of Ohio's initial tobacco settlement receipts through

disbursement to the Endowment Trust outside the state treasury and beyond legislative control.

Becausethe 123rd General Assembly had plenary power to direct disbursement of even

the State's general revenue fiinds to a third party like the American Cancer Society or Olrio's

hospitals, it certainly had tfae power to disburse tobacco settlement proceeds into an

irrevocable trust outside the state treasury. Either way, that General Assembly had the power

to part irrevocably with legislative control of what were previously State fitnds during its term.

The current General Assembly has no more power over those previously spent funds that

are now in the Endowment's trust corpus than it does over the General Assenibly's appropriated

disbursements in 2000 to the Ohio Arts Council or into the state retirement trust funds, which are

irrevocably protected outside the state treasury - just like the Endowment 1'rust funds. Put

simply, the State can't take back what it already has transfeired away.

The court of appeals got it backwards. It was the 123rd General Assembly that acted

well within its plenary powers and the 127t1t General Assembly that violated the Constitution by

seeking to eradicate the pre-existing substantive trust interests created by the 123rd General

Assembly and State's unconditional disbursements in 2000. The court of appeals' decision inust

therefore be reversed, and the trial court's permanent injunction protecting the Endowment

Trust's existing funds for their dedicated trust purposes must be reinstated.
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STATEMENT OF FACTS

A. The History Of The Ohio Tobacco Use Prevention And Control Endowment Fund

In 1998, Ohio and 45 other states entered into a landmark settlement with tobacco

manufactarers to provide conipensation for the states' medical expenses resulting from the

devastating toll of tobacco-related diseases. [Hearing Tr., Vol. II, at 173 (Healton)] The ternis

of the settlement were incorporated into the 1998 Master Settlement Agreenient ("MSA").

[Hearing Tr., Vol. II,at10-11 (Renner)]

In 1999, Governor Taft and the General Assembly created the Tobacco Task Force, a

bipartisan group of Ohio legislators and other public officials, to recomnnend appropriate uses of

the settlement proceeds. The Task Force deterniined that $235 million of the first year's

proceeds should be perrnanently set aside and dedicated to funding tobacco control programs in

Ohio. To accomplish this, the Task Force recomtnended a sequestered trust fund established

outside the state treasury to assure that these dedicated monies were beyond the control of future

General Assemblies and could not be diverted to other purposes in the future.

In 2000, the General Assembly adopted the Task Force's recommendations by enacting

Am. Sub. S.B. 192 ("S.B. 192" and codified at R.C. Chapter 183), which set forth how Ohio

would spend its tobacco settlement. Pursuant to S.B. 192, when Ohio received its first tobacco

settlement payments, the funds were initially deposited into a Tobacco Master Settlement

Agreement Fund and were then appropriated to eight new funds created "in the state treasury"

for various uses, including the construction of school facilities. R.C. 183.02(A)-(H). [S.B. 192,

at 10777-10781 (Apx. 132-34)] But in contrast to these eight funds, S.B. 192 adopted the 'Task

Force's recommendations by establishing a special custodial trust fiind, which, unlike the other

funds, was outside the state treasury and was permanently dedicated to tobacco control
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programs in Ohio. Specifically, S.B. 192 created "the tobacco use prevention and control

endowment fund, which shall be in the custody of the treasurer of state but shall not be a part of

the state treasury." R.C. 183.08(A) (emphasis added).

It was clear to all involved that this special trust fund was purposely placed beyond the

General Assembly's power to reacquire it. Every one of the bill analyses presented to the

General Assembly during its consideration of S.B. 192 plainly stated that the money placed in

the Endowment is "not subject to appropriation by t/ae General Assembly." [LSC Analyses of

S.B. 192 at 6, http•//Ise state oh us/analyses/fnla]23.nsf/All%20Bills%20and%20Resolutions

(emphasis added)]

S.B. 192 established a new fowidation, the Tobacco Use Prevention and Control

Foundation (the "Foundation"), R.C. 183.04, as the appointed "trustee of the endowrnent fund."

R.C. 183.08. Control of the Fowidation was vested in a "board of trustees" (the "'lrustees" or

"Board of Trustees"); the twenty Trustees, the majority of whom were health professionals or

persons recommended by prominent health associations, were appointed pursuant to R.C.

183.04. [S.B. 192, at 10782-83 (Apx. 134-35)] S.B. 192 vested the Trustees with exclusive

control of the Endowment Fund: "Disbursements from the fendowmentJfund shall be paid by

the treasurer of state only upon instruments duty autliorized by the board of trustees of the

foundation." R.C. 183.08(A) (einphasis added). The Trustees understood that they owed

fiduciary duties as trustees to protect the Endowment Fwid for its intended purposes. [Hearing

'I'r., Vol. III, at 32-33, 41, 44 (Richards)] [Hearing Tr., Vol. II, at 50-52 (Renner)] [Hearing Tr.,

Vol. 1, at 175-76 (Francis)] [Hearing "l'r., Vol. I, at 93 (Crane)] [Pl. Ex. 16, Jagers Dep. at 23-24]

R.C. 183.07 establishes the sole purpose of the Endowment Tnist: to fund and carry out

research and treatnient programs for "tobacco use prevention and cessation." The Foundation's
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tnandatory duty as trustee is to "reduce tobacco use by Ohioans, with emphasis on reducing the

use of tobacco by youth, minority and regional populations, pregnant women, and others who

may be disproportionately affected by the use of tobacco." R.C. 183.07-.08.

To fund these anti-tobacco efforts, the uncodified portion of S.B. 192 appropriated

$234,861,033 of Ohio's initial tobacco settlement proceeds to the Department of Healtli. The

General Assembly then directed that the Director of Health "shall disburse" those monies outside

the state treasury into the Endowment Trust:

The Director of Health shall disburse moneys appropriated in
this appropriation item to the Tobacco Use Prevention and Control
Endowment Fund created by section 183.08 of the Revised Code to be
used by the Tobacco Use Prevention and Control Foundation to cairy
out its duties.

[S.B. 192, § 6, at 10798 (Apx. 142) (ernphasis added)]

The Director of Health did so, disbursing the monies into the Endowment Trust outside

the state treasury and putting them under the exclusive control of its tnistee. [Id.] [Hearing Tr.,

Vol. II, at 115-16 (Renner)] Those fiuids were then commingled with grants and private

donations received by the Foundation and deposited into the coipus of the Endowment Trust.

[Pl. Ex. 17, Renner Dep. at 43-44] [Hearing Tr., Vol. 11, at 14 (Renner)]

By March 2008, the Endowment's assets had grown to approximately $264 million, even

after millions of dollars had been used for tobacco control programs. [Hearing 'fr. at 13-14

(Renner)] The Endowment's successes during its first eight years were remarkable: there were

85,800 fewer teenage smokers and over 350,000 fewer adult smokers in Ohio. [Hearing Tr.,

Vol. Il, at 194-99 (Healton)] As a result, tens of thousands of Ohio smokers were saved from

preniathue tobacco-related deaths - including Plaintiff David Weinmaim who had developed

tongue cancer from smoking since he was a teenager. [Hearing Tr., Vol. I, at 141-48
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(Weinmamt)] The trial court specifically found that the Endowment's programs are vitally

important for Ohio tobacco users because "[t]obacco use is ... the single most preventable cause

of premature morbidity [illness] and mortality [death]." [2/10/09 Findings I( 93 (Apx. 87)]

Tobacco use causes life-threatening diseases, such as cancer, heart attaeks, strokes, emphysema,

chroiiic bronchitis, sudden infant death syndrome, and premature births. [Id.] Approximately

390,000 Ohioans currently suffer from tobacco-related disease, and tobacco use causes between

18,000 to 20,000 premature deaths in Ohio each year. [Hearing Tr., Vol. 11, at 203 (Healton)]

[Hearing Tr., Vol. I, at 71-72 (Crane)]

B. The State's 2008 Plan To Divert The Endowrnent Trust Corpus To Purposes
Unrelated To Tobacco Prevention

Despite the success of the Endowment's anti-tobacco programs, Governor Strickland, on

April 2, 2008, anuounced a plan to fund a part of a $1.57 billion economic stimulus ("Stimulus

Proposal") by raiding $230 million from the Endowment Trust. [IIearing Tr., Vol. I, at 77-78

(Crane)] [Hearing "I'r., Vol. II, at 15 (Renner)] This threat to the mission of the Endowment

Trust gave rise to serious legal concerns by the Trustees of the Foundation, who understood they

had a fiduciary responsibility to assure the trust monies were used to help addicted Ohioans quit

smoking. [Hearing Tr., Vol. II, at 15 (Renner)] [Hearing Tr., Vol. III, at 33-35 (Richards)] [Pl.

Ex. 17, Renner Dep. at 45, 60] [Pl. Ex. 15, Crane Dep. at 24]

In an effort to ensure that the Endowment Trust monies would continue to be used for

their cornmitted purpose, the Foundation entered into a $190 million contract on April 8, 2008

with one of the nation's preeminent tobacco control organizations, Plaintiff-Appellant American

Legacy Foundation ("Legacy"), to provide continuing tobacco cessation programs in Ohio. [Pl.

Ex. 3] [Hearing Tr., Vol. II, at 68-69 (Remier)] [Hearing Tr., Vol. 1, at 99-101 (Crane)]

8



Legacy is a nonprofit organization that focuses on tobacco prevention, control and

cessation. It was founded in 1999 pursuant to the 1998 Master Settlement Agreement with the

tobacco industry. Legacy was incorporated by the National Association of Attorneys General.

Its cleven-member Board of Directors consists of two state governors, two state attorneys

general, two state legislators, and five medical and public health experts. [Hearing Tr., Vol. II, at

173-76 (Healton)] Legacy's mission is to build a world where young people reject tobacco and

anyone can quit. [Id. at 174] It is a national leader in funding and carrying out research and

programs for tobacco control, prevention, and cessation. [P1. Ex. 17, Rernrer Dep. at 195-96]

[Hearing Tr., Vol. I, at 96-98 (Crane)] [Hearing Ti., Vol. II, at 106-07 (Renner)] Legacy's

programs place a special emphasis on youth and otlrer people disproportionately affected by the

tobacco epidemic, especially minorities and lower income individuals. Its tobacco prevention

programs have a strong track record oI' success. For example, Legacy's youth prevention

campaign resulted in 300,000 fewer youth smokers nationwide in 2002-2004. [Hearing Tr., Vol.

11, at 182-90 (Healton)]

In response to the Foundation's contract with Legacy, the General Assembly swiftly

passed emergency legislation on the afternoon of April 8, 2008, purporting to reach outside the

state treasurry and divert all but $40 million of the Endowment Trust monies to a new "Jobs

Fund" created in the state treasury for the Stimulus Proposal.' [PI. Ex. 8, State's Admission Nos.

3- 6] [Hearing Tr., Vol. II, at 71-73, 105 (Renner)]

' The April 8, 2008 bill was Amended Senate Bill No. 192. The relevant portions of this
bill were repealed by House Bill 544 on May 6, 2008. [Pl. Ex. 9] The State stipulated below
that the repealed portions of the 2008 S.B. 192 have no legal effect and have no impact on the
monies in the Endowment Trust. [Hearing Tr., Vo1.11I, at 151-52]
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C. The Court Proceedings Below

On April 9, 2008, the Foundation's Trustees brought this action in the Franklin County

Common Pleas Court, challenging the constitutionality of the legislation that threatened to

liquidate the Endowment Trust. The next day, the State of Ohio and then Attorney General Marc

Dann intervened as defendants adverse to the Trustees and in support of the depletion of the

Endowment Trust. [P]. Ex. 23] [4/10/08 TRO Hearing Tr. at 17-23] The trial court entered a

freeze order on April 10, 2008 to maintain the status quo and protect the Endowment Trust until

further order of the court.2

In late April 2008, Legacy intervened as a plaintiff against the State, alleging that the

legislation that sought to deplete the Endowment Trust violated the Contracts Clause by

impairing Legacy's contract to use those monies for tobacco prevention programs in Ohio. The

127th General Assembly responded by passing House Bill 544 ("H.B. 544") on May 6, 2008,

which purported to abolish the Foundation, liquidate the Endowment Trust, and divert nearly all

of its monies to a newly created "Jobs Fund" in the state treasury for the Stimulus Proposal. [Pl.

Ex. 9, at pg. 14 (Apx. 160)]

In late May 2008, the Trustees' and Legacy's lawsuit against the State was consolidated

with an action brought by Plaintiffs-Appellants Robert G. Miller, Jr. and David Weinmann, who,

like Legacy, seek to preserve the Endowment Trust. Miller and Weinniann are special

beneficiaries of the Endowment T'rust. They are Ohioans who both became addicted to tobacco

as teenagers and then tried for years to quit smoking. For Weinmann, quitting was a niatter of

survival - at age 29, he developed tongue and neck cancer fi•om smoking. Weinmann and Miller

2 The freeze order was extended several times with agreen:ent of tlae State before the trial

granted Plaintiffs' motion for preliminary injunction on February 10, 2009. [4/24/08 Agreed
Entry; 5/9/08 Order; 6/25/08 Order] Not once before the preliminary injunction did the State
seek to lift the freeze order or request a more expedited ruling from the trial court.
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were able to quit by joining the Endowment's programs, but they continue to struggle with their

addiction and rely on its tobacco cessation programs to stay tobacco free. [Hearing Tr., Vol. I, at

141-48 (Weirmiann)] [Hearing "l'r., Vol. Il, at 160-70 (Miller)]

Legacy, Miller and Weinmann (collectively, "Plaintiffs") asserted below that those

portions of H.B. 544 purporting to deplete the Endowment Trust are unconstitutional, and sought

to enjoin the State from dissipating the Trust fund 3 Miller and Weinmann assert that H.B. 544's

depletion of the Endowment 'frust impairs a vested trust in violation of the Retroactivity Clause

of the Ohio Constitution and the Contracts Clauses of the Ohio and Federal Constitutions.

The trial court held a three-day preliminary injunction hearing in June 2008. On

February 10, 2009, the trial court granted Plaintiffs' motion for preliminary injunction to

preserve the status quo pending the final trial, [Apx. 65]

'fhe case was tried in early June 2009. At trial, the State souglrt to justify its efforts to

eradicate the Endowment Trust by presenting evidence about diverting those ftmds to new State

biomedical and bioproducts programs, but the State's own witness admitted that alternative

funding sources for these programs - like federal stimulus dollars - were available for these

progranis without wiping out the Endowment Trust. [8/11/09 Final Findings of Fact ¶¶ 229-233

(Apx. 51-54)] [6/1/09 IIearing Tr. at 31-711 The State offered not a shred of evidence regarding

any other purpose for which it sought to use monies taken from the Endownlent Trust. Yet,

shortly after the trial was completed (and without apprising the trial court), the State abandoned

its plan to fund the new biomedical and bioproducts programs and instead attempted to re-divert

3 All Defendants in these consolidated actions are collectively referred to as the "State."
° The trial record also consists of the evidence subniitted during a three-day preliminary

injunction hearing in June 2008.
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the Endowment T'rust funds to optional Medicaid and social services prograins in the new State

budget.

On August 11, 2009, the trial court entered its final judgment, holding that H.B. 544

violates the Retroactivity and Contracts Clauses by retrospectively impairing pre-existing

substaaitive trust rights and disabling the Endowrnent Trust's tobacco control programs. [8/11/09

Final Judgment Entry (Apx. 48)] The court explained that the General Assembly plainly created

the EndowmentTrust as an irrevocable trust by expressly establishing it as a trust outside the

state treasury, not reserving a right to revoke the trust, expressly designating the Foundation as

"trustee," providing the Foundation's Trustees with fiduciary responsibilities and exclusive

control over the trust fiinds, identifying the intended trust beneficiaries (Ohio smokers), and

making prior, unconditional transfers into the Endowment Trust. [Id. at 1111226, 241 ]

The court also found, based on uncontroverted evidence, that without injunctive relief,

Plaintiffs Miller and Weinmann and the other Ohio trust beneficiaries participating in the

Endowment's tobacco cessation progranis would suffer irreparable harm: "Depletion of the

Endowment Fund, and discontinuance or reduction of the tobacco prevention and cessation

programs funded by the Endowment Fund, would result in a substantial increase in tobacco-

related prenucture deatit and disease in Ohio...." [Id. at ¶ 237 (emphasis added) (Apx. 55)]

Thus, the court permanently enjoined the State from extracting the pre-existing corpus of the

Endowment Trust. The court further ordered that the Endowment monies were to remain outside

the state treasury and not subject to control or appropriation by the General Assembly. The trial

court, however, granted judgment against Legacy, finding that its contract with the Foundation

was not enforceable because the Board of Trustees did not comply with the Open Meetings Act

when it authorized the Legacy contract.
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On December 31, 2009, the court of appeals reversed the trial court's judgment in favor

of Plaintiffs Miller and Weinmann, and affirmed the trial court's judgment against Legacy.

ARGUMENT

Proposition of Law No. 1:

The Retroactivity Clause of the Ohio Constitution, Article II, § 28, prohibits
the General Assembly from divesting the equitable trust estate of, and
depleting the previously disbursed monies held in, the Endowment Trust,
which the General Assembly specifically established and funded in 2000 as a
permanent trust outsidethe state treasury for lifesaving tobacco prevention
and cessation programs.

A. The Endowment Trust Monies Are Not The State's Funds

The court of appeals, in reversing the trial court's decision that the Ohio and Federal

Constitutions prohibit the General Assembly from eradicating the Endowment '1'rust, en•oneously

assumed away the core constitutional issue in this case. The court leaped to the conclusion that

the motiey in the Endowment Trust is "state money," which the court loosely termed "public

funds" throughout the remainder of its decision. [Decision, at 111[ 33, 37, 41, 45 (Apx. 27-33)]

Once this conclusion was made, the court brushed aside Plaintiffs' constitutional claims in a

single sentence, holding: "Because the General Assembly has plenary legislative power to

revoke or transfer publie funds [i.e., State funds], it acted constitutionally through H.B. 544 in

transferring the moiues in the endowment ftind to other economic priorities." [Ld at ¶ 41]

But the underlying premise for the court of appeals' decision - that the Endowment Trust

monies are State funds - is just plain wrong. The monies in the Endowment Trust are not the

State`s funds. Rather, as the trial court found, they are special trust funds that are expressly

outside the state treasury and are for the exclusive benefit of the Endowment's beneficiaries.

[8/11/09 Finat Judgment Entry, Findings of Fact ¶ 226 (Apx. 50)]
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The most fundaniental reason why the monies in the Endowment Trust are not the State's

funds is because that is what the statute that created the Eudowment Trust expressly states. In

2000, the 123rd General Assembly established the Endowment "Trust as a special custodial fund

outside the state treasury: "The endowment fund ... shall be in the custody of the treasurer of

state but shall not be a part of the state treasury." R.C. 183.08(A) (emphasis added).

When the State received the initial tobacco settlement payments under the MSA, the State

Director of IIealth disbursed $235 million of the proceeds out of the State's coffers and into the

Endowment Trust that was perinanently dedicated to fighting the tobacco epidemic in Ohio. In

contrast to the monies disbursed to the Endowment Trust outside the state treasury, the General

Assembly appropriated the remaining tobacco settlement proceeds to eight other fiinds that

remained "in the state treasury" subject to the General Assembly's control. R.C. 183.02(A)-

(H), 183.03, 183.10, 183.11, 183.18, 183.19, 183.26, 183.27, and 183.28.

The stark distinction between the General Assembly's creation of the Endowrnent Trust

as a special custodial account that is "not ... part of tlie state treasury" and its creation of eight

other Cunds "in the state treasury" unequivocally manifests the General Assembly's intent that

monies disbursed into the Endowtnent Trust are permanently beyond its control. Lemieux v.

Kountz (1923), 107 Ohio St. 84, 89 ("[b]y using two expressions in the same section, the

Legislature must be lield to have intended that a different meaning would be given to each").

The General Assembly did so to assure that at least a small portion of the tobacco settlement

proceeds paid to Ohio as a result of medical expenses it incurred in treating debilitating tobacco

diseases would be pernzanently committed to mitigating tobacco-related disease and death into

the indefinite future.
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All prior Ohio authorities on point properly recognize that if funds are "not ... part of the

state treasury," this means exactly what it says: they are not State funds. In In re Ford (1982),

3 Ohio App. 3d 416, 420, the court concluded that State Teachers ftetirement System funds that

are outside the state treasury are "not state funds." Indeed, in claiming that the Endowment Trust

monies are State funds even though they are expressly "not ... part of the state treasury," the

Attorney General reverses field and takes a position directly contrary to the historical position of

his office: Attorney General Opinion No. 2004-14 correctly recognizes that "state funds, in

general, are funds held in the state treasury and appropriated by the General Assembly." Id. at

16 (emphasis added). The Attorney General thus concluded that "moneys that are held by the

Treasurer of State ... in custodial funds" that "are not part of the state treasury" - just like the

Endowment Trust -"are not considered to be state funds." Id at 7, 18 (emphasis added).

Accord: 1931 Ohio Atty. CGen. Op. No. 31-3486 (funds in the custody of the 'I'reasurer outside

the state treasury are not "state funds").

It was clear to all involved that the Endowment Trust was purposely placed outside the

state treasury so that it would be beyond the General Assembly's control. Every one of the bill

analyses presented to the General Assembly during its consideration of S.B. 192 plainly stated

that monies disbursed into the Endowment Trust would not be subject to appropriation by the

General Assembly:

The appropriated money [under proposed S.B. 192 1 ... is to
be placed into the Tobacco Use Prevention and Control
Endowment Fund, which the act creates as a "custodial fmid of the
'Treasurer of State" to carry out the duties of the Foundation.
(Money in a custodial fund of the Treasurer of State is not
subject to appropriation by the General Assembly.) The

Foundation is the trustee of the endowment fund, and the

Treasurer of State can pay disbursements from the fimd only

upon instruments duly authorized by the Foundation's board of

trustees.
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[Legislative Service Comm'n Analyses of S.B. 192 at 6
(ernphasis added), httn://lsc.state.oli.us/analyses/fnlal23.ns1'
/All%20B il ls%20and%20Reso lutions/ 13 E93 A4E78443 CA
3852568A200543503]

To eliminate any doubt that it was placing the Endowment Trust monies beyond its

control, the General Assembly made clear that the State spent the monies that had been

appropriated for tobacco prevention by actually mandating that they be disbursed outside the

state treasury. The General Assembly did so by establishing a two-step process to insulate the

trust fund monies from later legislative attempts to divert them. In the first step, the General

Assembly appropriated money ($234,861,033 for fiscal year 2001) to the State Tobacco

Prevention Fund - an account of the Ohio Department of Health ("ODH"). [S.B. 192, § 6, at

10798 (Apx. 142)] In the second step, the General Assembly mandated that ODH actually

disburse those same monies into the Endowment Trust outside the state treasury, reflecling the

intention of the General Assembly to put them beyond its power. [8/11/09 Final Findings ¶ 225,

citing S.B. 192, § 6 and 6/3/08 Hearing Tr., at 115-16 (Renner)] As the trial court found, the

State made "conapleted, unconditional transfers of monies into the Endowment Fund

(subsequent to, and as distinguished from, tlae General Assembly's prior appropriations to

ODHfor tobacco cessation pmposes)." [Id. at 11226 (emphasis added) (Apx. 50)]

In other words, the Endowment Trust contains money the State spent more than eight

years ago (in addition to private donations). And, even the State acknowledges, as it must, that

once the State spends fiuids, they are forever beyond the General Assembly's control:

"[SJpending those funds at the time [of the original]

appropriation . .. woultl bave forever ended any legislative ability
to reappropriate them...."

[State's 8/11/09 Emergency Motion for Stay in
Court of Appeals, at 7-8 ( etnphasis added)]
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Yet another way the General Assembly established that the Endowment Trust monies are

not State funds was its authorization of how the trust funds could be invested. Article VIII, § 4

of the Ohio Constitution prohibits investment of State funds in corporate stock: "[N]or shall the

state ever hereafter become a ... stockholder, in any company or association in this state, or

elsewhere, foi-med for any purpose whatever." Yet, the General Assembly expressly classified

the monies in the Endowment Trust as non-state funds by authorizing thein to be invested in

corporate stocks. R.C. 183.08(A) provides that "[t]he eligible list of investments [for the

Endowment Trust] shall be the same as for [the Public Employees Retirement System ("PERS")]

under section 145.11 of the Revised Code." It has been settled since at least 1974 that R.C.

145.11 permits PERS funds to be invested in corporate stock. See 1974 Ohio Atty. Gen. Op. No.

74-102, at 2-419 ("R.C. 145.11 ... authorizes investment [in] common and preferred stock" - the

constitutional prohibition against the State investing in corporate stock does not apply to funds

that are not part of the state treasury). Indeed, the evidence is undisputed that, since the

Endowment 1'rust's inception, its monies always have been invested in tens of millions of dollars

of corporate stocks. [State's Exs. N, 0, P, Q, R, and S, at pg. 101

In sum, not only did the 123rd General Assembly expressly state that monies disbursed to

the Endowment 'l'rust are not State funds, those trust monies have izone of the attributes of State

funds:

• State fiinds are in the state treasury, but the Endowment Trust never was.

• State funds are unspent appropriations by the General Assembly, but the

Endowment Trust consists of monies spent by the State ("disbursed" by the

Director of Health) more than eight years ago, which are now commingled with

private donations in the trust corpus.
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• State fiinds are subject to reappropriation by the General Assembly every two

years, but the Endowment Trust isn't (as the court of appeals recognized in

paragraph 33 of its Decision).

• State funds are constitutionally prohibited from being invested in corporate

stocks, but the Endowment Trust always was.

There is absolutely no basis for the court of appeals' conclusion that the monies in the

Endowmenh"1'rustareStatefunds.

B. The Retroactivity Clause Prohibits The General Assembly From Raidine The Pre-
Existing Monies In The Endowment Trust That Is Outside The State Treasury

There is no authority or precedent permitting the General Assembly to expropriate

monies that are not the State's funds. Althouglr the court of appeals emphasized the General

Assembly's "plenary powers," it has no power to enact laws that are nnconstitntional. And, as

the trial court held, the General Assembly camrot raid the Endowment Trust and divert its monies

for non-tobacco prevention purposes precisely because doing so violates the Retroactivity Clause

of the Ohio Constitution.

The Retroactivity Clause states: "The general assembly shall have no power to pass

retroactive laws...." Ohio Const., Article II, § 28 (Apx. 125). A stathrte is uncoiistitutional under

the Retroactivity Clause if it inrpairs pre-existing substantive, as opposed to remedial, rights.

Van Fossen v. Babcock & Wilcox Co. (1988), 36 Ohio St. 3d 100, 106-07.5 Accord: Smith v.

Smith (2006), 109 Ohio St. 3d 285, ¶ 6 ("[a] statute that applies retroactively and that is

substantive violates Section 28, Article 11 of the Ohio Constitution"). An uneonstitutional

substantive law is "[clvery statute which takes away or impairs vested rights acquired under

5 "Remedial laws are those affecting only the remedy provided," such as "laws which merely
substitute a new or more appropriate remedy for the enforcement of an existing right." Van Fnssen, 36

Ohio St. 3d at 107.
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existing laws, or ... attaches a new disability, in respect to transactions or considerations already

past...." Van F'nssen (1988), 36 Ohio St. 3d at 106, quoting Cincinnati v. Seasongood (1889), 46

Ohio St. 296, 303.

In other words, although the General Assembly generally may repeal an existing law, the

Retroactivity Clause prohibits the General Assembly from doing so in a way that impairs pre-

existing substantive rights and interests that vested under prior law. Thus, the Retroactivity

Clause forbids the General Assembly from liquidating the Endowment "I'rust, disabling its

tobacco cessation programs, and diverting its monies for non-tobacco prevention purposes,

because the Endowment is a pre-existing trust with substantive rigbts.

It is undisputed that II.B. 544 has retrospective application. Section 4 of H.B. 544

expressly states that, "[n]otwithstanding any provision of law to the contrary, on the effective

date of this section," the Treasurer is directed to liquidate and divert the monies previously

disbursed into the Endowment '1'rust - thus disabling its pre-existing tobacco control programs.

See Van Fos:ven (1988), 36 Ohio St. 3d at 106 (new statute was clearly retrospective because it

applied to cases existing on its effective date "notwithstanding any provision of any prior statute

or rule of law").

H.B. 544 is also substantive, not remedial. By liquidating the Endowment Trust,

diverting its existing monies for non-tobacco prevention purposes, and disabling its programs,

H.B. 544 divests a pre-existing equitable trust estate and attaches new disabilities to past tiust-

filnding transactions. This is because, as the trial court rightly found, the Endownient Fund is a

trust. [2/10I09 Order, Findings ¶ 21 (Apx. 70)] And, as discussed below, it is well settled that

legal and equitable rights and interests of a trust vest when the trust is funded.
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1. The Endowment Fund Is A Trust

The trial court correctly found that the Endowment Fund is a trust. In fact, the State

conceded below that the Endowment is a trust - a "statutory trust" or a "charitable trust."

[State's Court of Appeals Brief, filed August 31, 2009, at 4, 12, 14-15]

In State ex rel. Pr•eston v. Ferguson (1960), 170 Ohio St. 450, this Court held that funds

created by statutes witlr language strikingly similar to R.C. 183.07 and 183.08 are trust funds.

The Court held that the fiuids established by R.C. Chapter 3309 for the School Employees

Retirement System ("SERS") are impressed with a trust: "There is no question that the [SERS]

funds here involved are trust funds." Id at 464 (emphasis added). The statutory language that

the Court held created "trust funds" in Pr•esion is substantively the same as the statutory

language establishing the Endowment Fund:

SERS Fund Endowment Fund

"A school employees retirement system is hereby "There is hereby created the tobacco use
established for [public school] ernployees..., which prevention and control endowment fund, which

shall include the several funds created and placed ... shall be used by the foundation to caiTy out its

under the management of the school employees duties." R.C. 183.08(A). The Foundation "shall
retirement board for the payment of retirement prepare a plan to reduce tobacco use by Ohioans
allowanees and other benefits...." R.C. 3309.03. ... [and] carry out or provide funding for...,

research and programs related to tobacco use
prevention and cessation." R.C. 183.07.

"The inembers of the school employees retireinent "The foundation is the trustee of the

board shall be the trustees of the [SERS] funds." endowment fund." R.C. 183.08(A).

R.C. 3309.15.

"[A]ll disbursements [from SERS funds] shall be Disbursements from the [endowment] fund shall

paid by [the treasurer] only upon vouchers [now, be paid by the treasurer of state only upon
`instruments'] duly authorized by the school instruments duly authorized by the board of

enrployces retirement board...." R.C. 3309.12. trustees of the foundation." R.C. 183.08(A).

The striking similarity between these two statutes can lead to only one conclusion: Like

the SERS fund, which this Court holds is a trust fund, the Endowment Fund is a trust.
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This conclusion is reinforced by the trial court's finding that the Endowment has all the

elements of a trust: (i) a "trustee" (the Foundation) with mandatory fiduciary duties requiring its

funds to be used solely for tobacco control purposes; (ii) a tnist corpus (the Endowment Fund);

and (iii) trust beneficiaries (Ohio smokers). As the United States Supreme Court held in United

States v. Mitchell (1983), 463 U.S. 206, where, as here, a statute creates all trust elements, a thust

relationship is established. Id. at 225. This is true even if the statute makes no express mention

of "a trust fund, or a trust or fiduciary connection." Id, In Mitchell, theCourt concluded that the

General Allotment Act of 1887 and related statutes, which "give the Federal Governnient full

responsibility to manage ... land for the benefit of the Indians," created a trust. Id. at 224-25.

The Court explained: "All of the necessary elements of a common-law trust are present: a

trustee (the United States), a beneficiary (the Indian allottees), and a trust corpus (Indian timber,

lands, and funds)." Id at 225.6

And, in addition to establishing all trust elements, the General Assembly manifested its

intent to create the Endowment Fund as a trust in two other ways. First, the General Assembly,

in R.C. 183.08(A), expressly designated the FoLmdation as the Endowment's "trustee." The

word "trustee" has a distinct legal meaning: a "person holding property in trust." Restatement

of the Law 2d, Trusts (1959), § 3(3). R.C. 1.42 mandates that "[w]ords and phrases that have

acquired a technical or particular meaning, whetlier by legislative definition or otherwise, shall

6 Other examples of trusts created by statutes abound. Dadisnian v. Moore (W. Va. 1989), 384
S.E.2d 816, 821-22 (state Public Employees Retirement System is "classic example of a`statutory' trusf'

having all trust eletnents: public retirees are trust beneficiaries; the PERS fund is the trust corpus; and
the PERS Board of Trustees is "trustee"); Wlaite Mountain Apache Tribe v. United States (Fed. Cir. 2001),
249 F.3d 1364, 1373 (statute declaring buildings to be held by United States for benefit of Apache Tribe
created a trust; "it is well-established that a common law trust arises when three eleinents are present,
naniely, a trustee, a beneficiary, and a trust coipus"), aff'd 537 U.S. 465 (2003); South Carolina Dep't of
Mental77ealth v. McMaster (S.Car. 2007) 642 S.E.2d 552, 555-56 (state statute and deeds vesting public
trustee with title to land for a hospital "clearly evidence[d] the creation of a charitable trust," which "may
not be terminated or altered by the General Assembly"); Restatement of the Law 3d, Trusts (2003), § 4,
Comment g (examples of "[t]iusts created by statute").
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be construed accordingly." Rockfield v. Tirst Nat'l Bank of Springfield (1907), 77 Ohio St. 311,

326 (courts are required to give words in statutes their distinct legal meaning).

Second, the General Assembly iinposed mandatory fiduciary duties on the Foundation as

trustee. In Ohio Society for Crippled Children and Adults, Inc. v. McElroy (1963), 175 Ohio St.

49, this Court held that in determining whether a trust has been created, "the question is whether

the settlor not only expressed a desire that the recipient of the property use it in a certain way but

whetherheexpressed an intention to impose a duty upon the recipient to so use it." Id, at

Syllabus ¶ 1. Here, the settlor (the State) manifested its intent to impose mandatory duties and

restrictions upon the Foundation's use of the Endowment:

•"The endowtnent fund shall be used by the foundation to carry out its disties." R.C.

183.08(A) (emphasis added).

."[T]he foundation shall carry out, or provide funding for private or public agencies to
carry out, research and progranis related to tobacco use prevention and cessation."
R.C. 183.07 (emphasis added).

As in McElroy, the State's iniposition of mandatory fiduciary duties upon the trustee of

the Endowment "1'rust for the benefit of others evinces an unequivocal intent to create a trust.

'fhus, the trial court got it exactly right when it found that the Endowment is a trust:

21. Through the enactment of R.C. Chapter 183, and specifically
R.C. 183.07 and 183.08, and by transferring monies into the Endowment
Fund outside the state treasury, the General Assembly plainly evinced an

intent to create a trust (the "Trust")....

197. R.C. Cleapter 183 created tke Rndownient Fund as a trust:
the settlor (the State of Ohio) conveyed property (transferred monies into
the Endowment Fund) to a trustee (R.C. 183.08 designates the Foundation
as "trustee") with a manifest intent to iinpose a fiduciary duty on the
trustee (R.C. 183.07-.08 expressly impose fiduciary "duties" on the
Foundation) requiring that the property be used for the specific benefit of
others (the Fund must be used for tobacco cessation and prevetrtion for the
specific benefit of Ohio tobacco users and its youth, R.C. 183.07).
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198. The statutory scbeme creating the Endowment Fund has all
the elements of a trust: a trustee (tlie Foundation), trust corpus (the
Endowrnent Fund), and trust beneficiaries (Ohio's youth and tobacco
users).

[2/10/09 Findings of Fact and Conclusions of Law,
at 1121, 197, 198 (emphasis added) (Apx. 70, 112)]

2. The Endowment Fund Is A Vested Trust Estate

Once, as here, a trust is created and funded, substantive equitable and legal trust rights

and interests vest immediately. This is true not only for private trusts, but also for public

charitable trusts.

In Brown v. Buyer's Corp. (1973), 35 Ohio St. 2d 191, this Court held that "[t]he

charitable purpose of a charitable trust becomes vested in use or enjoyment at the time of the

creation of the equitable duty of the person, by whom the property is held, to deal with such

property for such charitable purpose, whether actual enjoyment by the beneficiaries of the

charitable trust is present or [in the] future." Id. at 196 (emphasis added). In other words, as the

Court explained, the right of use and enjoyment of the trust for charitable purposes becomes

"fixed and irrevocable" when the trustee's duty is created. Id. (emphasis added).

The trial court properly followed these well-established trust principles in holding that the

equitable rights of the Endowment Trust vested when it was unconditionally funded by the State:

The Endowment Fund's beneficiaries have constitutionally
protected vested rights in the trust res. Once the General Assembly
transferred monies to the Endowment Fund to be held by the Foundation
in trust, those funds were impressed with a trust outside the state treasury,
R.C. 183.08(A), and the equitable rights of the class of trust beneficiaries,
including Ohio tobacco users, vested in the Fund.

[2/10/09 Order, at ¶ 206 (Apx. 115)]
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The trial court, in addition to citing this Court's decision in Brown, supra, [8/11/09 Final

Judgment, at 11249 (Apx. 58)], cited extensive law to support its conclusion - none of whicli was

challenged below.'

And, under settled trust law for both private and public charitable trusts, a trust is

irrevocable unless the settlor expressly asserts the right to revoke the trust. Restatement of the

Law 2d, Trusts (1959), § 367 ("[i]f a charitable tr-ust has once been validly created, the settlor

cannot revoke or modify it unless he has by the terms of the trust reserved a power to do so"); In

re Guardianship of Lombardo (1999), 86 Ohio St. 3d 600, 607 ("[i]t is a well-founded principle

that where the settlor makes no reservation in the language to amend or revoke a trust, he or she

may not unilaterally revoke the trust"). Here, the trial courtfound that the General Assembty,

by intent and design, did not reserve a right to revoke tlte Endowment Trust because it plairtty

intended to create an "irrevocable trusL" 18/11/09 Findings of Fact, at 11226 (Apx. 50)]

Moreover, as a matter of law, the General Assembly understood and adopted the well-

settled tnist principles of vesting and irrevocability when it created and funded the Endowment

Trust. This Court's precedents hold that these common law trust principles apply to the

Endowment Trust and the statutes that created it because the General Assembly did not expressly

' F^irst Nat't Bank of Cincinnati v. Tenney (1956), 165 Ohio St. 513, 518 (when a trust is
created, "the settlor transfers and delivers property to a tnistee ... and designated beneficiaries
take hninediate vested interests in such property"); Braun v_ Central Trust Co. (1952), 92 Ohio
App. 110, 116 (when a trust becomes effective, the legal and equitable titles "vest immediately":
trust beneficiaries are "vested with the equitable title" and legal title is vested in the trustee);
Hermann v. Brighton German Bank Co. (1914), 29 Ohio Dec. 626 at *4 ("in a trust, the equitable

title vests in the cestui que trust [the beneficiaries]"); Hatch v. Lallo, 2002 WL 462862, *2 (Ohio
App. 9"' Dist. 2002) ("a settlor's transfer of the trust property's legal title to a trustee
accomplishes [the] separation" of "equitable and legal" ownership interests between the trust
beneficiary and the tnistee).
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state that trust law did not apply.8 In State ex rel. Morris v. Sullivan (1909), 81 Ohio St. 79, at

Syllabus 113, this Court held:

Statutes are to be rearl and construed in the light of and with
reference to the rules and principles of the common law in force at the
time of their enactment, and in giving construction to a statute the
Legislature will not be presumed or held to have intended a repeal of the
settled rules of the common law, unless the language employed by it
clearly expresses or imports such intention 9(Fmphasis added).

Thus, Morris held that because a statute autliorizing the Governor to appoint railroad

commissioners did not expressly abrogate a common law rule limiting certain of the Governor's

appointment powers, the common law rule "continue[d] and remain[ed] in full force and effect,

and niust therefore control and govern" the application of the statute. Id at 95-96.

Accordingly, pursuant to the trial court's well-supported factual findings and this Court's

controlling precedents, the equitable trust estate of the Bndowrnent Trust became irrevocably

vested more than eight years ago when the State disbursed monies outside the state treasury and

into the Trust, and designated its specific purpose by imposing fiduciary duties upon the trustee

to carry out tobacco control programs for its intended beneficiaries (Ohio smokers and youtli).

The 123rd General Asseinbly's awareness of the basic common law of trusts when it created and

funded the Endowment Trust outside the state treasury necessarily means that the General

Assembly specifically intended to establish the Endowment Fund as a permanent trust whose

funds are forever beyond legislative control. And, as the trial court put it:

$ The law of trusts applies equally to trusts created by statute. "[T]he terms of [statutory

trusts] are either set forth in the statute or are supplied by the default rules ofgeneral trust law."

Restatement (3d), Tiusts (2003), § 4, Comrnent g(emphasis added). Accord: Cobell v. Norton

(D.C. Cir. 2001) 240 F.3d 1081, 1099 (government's rights and responsibilities in connection
with statutory trust, if not expressly outlined in statute, are "largely defined in traditional

equitable terms").

9 This Court continues to follow this rule of statutory construction. See Danziger v. Luse

(2004) 103 Ohio St. 3d 337, at ¶ 11 (quoting Morris).
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The General Assembly and the State plainly intended to create the
Endowment Fund (the "Trust") as an irrevocable trust by enacting R.C.
183.07 and 183.08 without reserving any right to revoke the Trust; by
expressly establishing the Endowment Fund outside the state treasury; by
expressly designating [a] ... "trustee" of the Endowrnent Fund; ... by
specifying by statute the intended beneficiaries of the Trust (Ohio's youth
and tobacco users); and by making completed, unconditional transfers of
monies into the Endowment Fund....

[8/11/09 Findings ¶ 226 (emphasis added) (Apx. 50)]

The 123rd General Assembly's careful construction of an irrevocable trust with vested

rights in defined beneficiaries precludes the subsequent General Assemblies' attempts, in H.B.

544 and new H.B. 1, to terminate the Endowment Trust and forever divert its pre-existing corpus

in violation of the Retroactivity Clause of the Ohio Constitution.

Yet, the court of appeals ignored the well-settled trust rules of vesting and irrevocability,

and wrongly concluded that they do not apply to the Endowment Trust. [Decision ¶ 37 (Apx.

29)] The court did so for two reasons that have no basis here. First, the court stated that "one

General Assenibly cannot make a binding promise that the next General Assembly will not

change the law." [Decision ¶ 38 (Apx. 30)] But the court's rationale cornpletely misses the

point. This case does not involve a prior General Assembly's promise to pay money into the

Endowment Trust in the fiiture; it is not about a prior General Assembly trying to bind future

General Assemblies to pay subsequently received tobacco settiement receipts into the

Endownient, like the future receipts the 123rd General Assembly intended to be transferred to

the Endowment. [S.B. 192, § 17 (Apx. 144)] (In fact, after the 123rd General Asseinbly's term,

subsequent General Assemblies did not make the appropriations and disbursements into the

Endowment Trust that S.B. 192 originally called for.) Iustead, this is a dispute over monies tlte

123rd General Assembly actually appropriated and spent durin its own term itt 2000 by

having them disbursed into the Endowment Trust - something that was plainly within the
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123rd General Assembly's plenary power. Once the money was disbursed to the trust outside

the state treasury, it was spent, and neither the 123rd nor any subsequent General Assembly had

any control over it. Future General Assemblies have no more power over those spent funds than

they do over prior General Assemblies' disbursements of State monies out of the state treasury

and into the public retirement trust funds. Under the Retroactivity Clause, the General

Assembly cannot change or repeal a law iu a way that retroactively divests pre-existing

substantive rights. But that is exactly what H.B. 544 and H.B. 1 purport to do by attempting to

expropriate fiinds the 123rd General Assembly previously spent.

'The court of appeals used its saine faulty rationale to conclude that the only way to make

the Endowment Trust monies "unreachable" is through a constitutional amendment. [Deeision ¶

35 (Apx. 29)] 7'he court relied on constitutional provisions in three other states concerning

tobacco settlement revenues, but it erred in doing so. T'hose out-of-state provisions restrict state

legislative spending of future proceeds - uot monies, like those here, that were previously

received and disbursed outside the state treasury pursuant to a prior General Assembly's

plenary power. Fla. Const., Art. X, § 27; Idaho Const., Art. VII, § 18; and Mont. Const., Art.

XII, § 4. This case is not about monies that are still in, or will be received in, the state treasury.

It is about inonies that the State unconditionally disbursed into the Endowment Trust outside the

state treasury more than eight years ago. And, the Ohio Constitution - specifically, the

Retroactivity Clause - already protects the pre-existing monies in Endowment Trust fronr

divestiture without the need for another constitutional amendment.

The second reason why the court of appeals did not apply well-settled rules of trust

vesting and irrevocability to the Endowment Trust was becaase it caine to the remarkable and

unprecedented conclusion that a state legislature cannot create an irrevocable trust. [Decision ¶
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39 (Apx. 30)] Btit, again, this is spurious because it ignores the 123rd General Assenibly's

plenary power to spend the tobacco settlement proceeds received during its term as it saw fit -

including its power to disburse a portion of those proceeds permanently outside the state treasury

and the control of legislators and into the Endowment Trust. State ex rel. .Iacknurn, supra, 9

Ohio St. 2d at 162; State ex rel. Dickrnan, supra, 85 Ohio App. 398, 401-02 ("[t]here is no

constitutional limitation on the power of the General Assembly to make current appropriations

froin current revenue funds").

The court of appeals relied exclusively on the out-of-state decision in Barber v. Ritter

(Col. 2008), 196 P.3d 238, 252-53, to support its conclusion that the General Assembly has no

power to disburse funds into an irrevocable trust. But Barber has no application here. Unlike

the Endowment Trust, the three fiinds at issue in Barber were expressly created in the state

treasury and made subject to furtlier appropriation by Colorado's legislature. Colo. Rev. Stat. §

19-3.5-106 ("[t]here is hereby created in the state treasury the Colorado children's trust

fund...."); Colo. Rev. Stat. § 38-13-116.5 ("[t]here is hereby created in the state treasury the

unclaimed property trust fund"); Colo. Rev. Stat. § 39-29-109(2) ("[a]ll moneys in the [severance

tax] fund shall be subject to appropriation by the general assembly...... ).

Here, Plaintiffs do not contest that a prior General Assembly caimot irrevocably bind

future General Assemblies about how to spend funds that are in tlae state treasury. But where,

as here, the State has unconditionally disbursed funds into a special use trust outside the state

treasury, future General Assemblies have no continuing power over those funds. As discussed

below, this is exactly why the monies previously disbursed by the State into the state retirement

fund systems are irrevocably protected froin expropriation by future General Assemblies.
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C. The Endowment Trust Was Specifically Structured Just Like The State Retirement
System Trust Funds And Is Entitled To The Same Constitutional Protections Those
Trusts Enioy

The very existence of the state retirement trust funds created by prior General Assemblies

shatters the court of appeals' conclusion that "a state legislature cannot create" an irrevocable

trust. [Decision T 39 (Apx. 30)]

Like the Endowment Trust, the state retirement funds are trust funds that are outside the

state treasury, eontrolledby trustees foraspecific trust purpose, and held by the 1'reasurer in

special custodial accounts.10 Preston, supra, 170 Ohio St. at 464 (SERS funds are "trust funds");

In re Ford (1982) 3 Ohio App. 3d 416, 420 (State Teachers Retirement System funds are "trust

funds, not state funds"); R.C. 113.05 ("[t]he custodial funds of the treasurer of state ... are not

part of the state treasury").

And, there is no dispute that, although portions of the retirement funds originated from

prior State contributions, the monies previously disbursed by the State into the trust funds are

irrevocably protected from being seized by the General Asseinbly whenever it seeks to balance

the State's budget. Those prior State contributions are now in and subject to an equitable trust

estate outside the state treasury and, thus, are protected under the Retroactivity Clause from

divestittlre. Indeed, the court of appeals correctly concluded that the existing state retirement

trust funds are "protected." [Decision ¶ 45 (Apx. 33)] Accord: Dadisman v. Moore (W.Va.

1989), 384 S.E.2d 816, 821, 826-27, 830 (PERS is a statutory trust protected by the federal and

state constitutions; public employers' PERS contributions are "part of the corpus of the trust and

are not thereafter state funds available for expropriation or use for any purpose other than that for

which the moneys were entrusted").

10 The five Ohio retirement funds are the Public Einployees Retirement Systems ("PERS"), the
School Employees Retirement System ("SERS"), the State Teachers Retirement System ("STRS"), the
Police and Fire Petision Fund ("PFPF"), and the Highway Patrol Retirement System ("HPRS").
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There is also no dispute that S.B. 192 specifically patterned the Endowment Trust after

the state retirement funds, so that the monies the State previously disbursed into the Endowment

would be permanently beyond legislative expropriation - just as the state retirement funds are.

There are no substantive differences between the monies in the Endowment Trust and the nionies

in the retirement trust funds that originated from the State:

Endowment Fund PERS Fund

Statutory Creation "There is hereby created the tobacco use "The funds hereby created are the employees'

of Trust Fnnd prevention and control endownlent fund, savings fund, the employers' acoumulation fund, the

which ... shall be used by the foundation annuity and pension reserve fund, the incotne fuud,

to oarry out its duties." R.C. 183.08(A). the sutvivors' benefit fund, the defined contribution
ftind, and the expense fund." R.C. 145.23.

Trustees "The foundation is the trustee of the "The members of the public employees retirement

endowment fund." R.C. 183.08(A). board shall be the trustees of the funds created by
section 145.23 of the Revised Code." R.C.
145.11 (A).

Trust BeneFiciaries Ohio tobacco users, "with emphasis on "A public einployees retirement systein is hereby

reducing the use of tobacco by youth, created for the public employees of the state and of
minority and regional populations, the several local authorities mentioned in section

pregnant women, and others wlio nay be 145.01 of the Revised Code." R. C. 145.03(A).

disproportionately affected by the use of
tobacco." R.C. 183.07.

Trust Purposes "The foundation shall carry out, or provide The funds are to pay pensions, disability benefits,

funding for private or public agencies to annuities, and other benefits to public employees and

carry out, research and programs relatcd to their dependent survivors. R.C. 145.23.

tobacco use prevention and cessation."
R.C. 183.07.

Treasurer is "[T]he tobacco use prevention and control "'Tlie treasurer of state shall be the custodian of the

Custodian of the endowment fund ... shall be in the custody funds of the public employees retirenent system."

Funds of the treasurer of state." R.C. 183.08 A). R.C. 145.26.

Funds Not in State "[T]he tobacco use prevention and control "The custodial funds of the treasurer of ... are not

Treasury endowment fund ... shall not be part of the part of the state treasury." R.C. 113.05(B).

state treasury." R.C. 183.08(A).

Trustees Control "Disbursements from the ftmd shall be "[A]Il disbursements [froin PERS funds] shall be

Disbursements paid by the treasurer of state only upon paid by the treasurer only upon insthi ments

instruments duly authorized by the board authorized by the public einployees retireinent board

of trustees of the foundation." and bearitig the signatures of the board." R.C.

R.C. 183.08(A). 145.26.
Coinrningling of The fund includes "grants and donations "The system may accept gifts and bequests. Any

Fnnds with Private made to the tobacco use prevention and gifts or bequests ... shall be credited to the income

Donatious control foundation." R.C. 183.08(A). fund." R.C. 145.23(D).

u The other four retireinent funds have the same similarities to the Endowment Trust as PERS does.
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The court of appeals' effort to distinguish the F,ndowment Trust from the state retireinent

trust funds is oflbase. 't'he court focused on the fact that the retirement funds include einployee

contributions. But this doesn't change the fact that the retirement funds also consist of employer

contributions from the State, which are also irrevocably outside the General Assembly's power

to expropriate.12

Simply stated, there is no credible difference between the monies the State previously

disbursed into the retirement trust funds and the monies the State previously disbursed outside

the state treasury into the Endowment Trust. All of these monies are part of the corpus of pre-

existing, vested trust estates, which the Retroactivity Clause prohibits the General Assembly

1'rom raiding whenever there is a budget shortfall.

Proposition of Law No. II:

House Bill 544's purported liquidation and depletion of the Endowment
Trust violates the Contracts Clauses of the United States Constitution,
Article I, § 10, and the Ohio Constitution, Article II, § 28, by substantially
impairing pre-existing trust rights and obligations.

'1hc trial court ruled that H.B. 544's eradication of the Endowment Trust is

unconstitutional for another reason: it violates the Contract Clauses of the United States and

Ohio Constitutions. [2/10/09 Findings and Conclusions ¶¶ 195-211 (Apx. 112-18)] [8/11/09

Final Findings and Conclusions ¶ 258 (Apx. 60)] The federal Contracts Clause states: "No State

shall ... pass any ... Law impairing the Obligation of Contracts...." United States Const.,

Article I, § 10. Ohio's Contracts Clause provides nearly identical language: "The General

12 And, contrary to the court of appeals' statement that the Endowment was created "solely"
with fimds originating from the State, [Decision ¶ 43 (Apx. 32)], it is undisputed that the
Endowment Trust also includes contributions that were not derived from the State: private
donations, which are commingled with the rest of the trust corpus. [2/10/09 Findings of Fact, at
¶ 18 (Apx. 69)] [Pl. Ex. 17, Renner Dep. at 43-44] [lIearing Tr., Vol. II, at 14 (Renner)]
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Assembly shall have no power to pass ... laws impairing the obligation of contracts...." Ohio

Const., Article 11, § 28.

The court of appeals incorrectly reversed the trial court's holding for the same reason it

overturned the trial court's finding of a Retroactivity Clause violation - the 123rd General

Assembly supposedly had no power to disburse money irrevocably into a trust. [Decision ¶¶ 39-

41, 46 (Apx. 30-33)] In so ruling, the court of appeals completely ignored the holdings of the

highest courts in three other states that the Contracts Clause prohibits the General Asseinbly

from impairing previously vested rights and interests created by a trust instrument, even where

that instrument is a statute. This is true because "[t]he contract clause, if it is to mean anything,

must prohibit [the state] from dishonoring its existing contractual obligations when other policy

alternatives are available.... If a state govennnent could so cavalierly disregard the obligations

of its own contracts, of what value would its promises ever be?" Association of Surrogates and

Supreme Court Reporters v. State ofNew York (2d Cir. 1991), 940 F.2d 766, 774.

In Dadisman v. Moore (W.Va. 1989), 384 S.E.2d 816, the West Virginia Supreme Court

ruled that the Public Employees Retirement System was a statutory tnist protected by the

Contracts Clauses of the federal and state Constitutions. Id at 821, 826-27. The court enjoined

the state's diversion of public employer contributions from PERS. Id. at 827, 830. The court

explained that the public employers' PERS contributions are "part of the corpus of tlte trust and

are not tl:ereafter state funds available for expropriation or use for any purpose other than

tCaatfor which the moneys were eutrusted." Id. at 830 (emphasis added).

The Hawaii Supreme Court reaclied the same conclusion in Kapiolani Park Preservation

Society v. City of Honolulu (Haw. 1988), 751 P.2d 1022. There, the state, by legislative

enactment, transferred land to a trustee for use as a public park and reserved no right of
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revocation. Id at 1025. The legislature subsequently attempted to repeal the statute and sell the

land. Id. at 1026. The court held: "It is not within the porver of the Legis•lature to terminate a

charitable trust.... " Id at 1027 (emphasis added). T'he court further held that the legislature's

attempt to repeal the statutory trust iinpaired trust obligations in violation of the federal Contracts

Clause. Id.

And, in Toledo v. Seiders, 23 Ohio Cir. Dec. 613 (1910), aff'd by this Court at 83 Ohio

St. 495 (1911), the court followed the Supreme Court of Maine's ruling that a statutory trust is

protected by the Contract Clauses of the state and federal constitutions. In Seiders, the General

Assembly enacted a law to transfer trust propeity, held by the city of Toledo for a university

endowment, to a local school district. The court held the General Assembly was "without

authority to take the entire control and management of [the trust property] trom the trustees."

1910 WL 1216, at **2, 5-6. The court relied on New Gloucester School Fund v. Bradbury,

(1834), 11 Me. 118, in which the Supreme Court of Maine held that a statutory trust, granting

endowment funds to trustees to establish a college, "coustituted a contract" protected by the

Contract Clauses of the state and f'ederal Constitutions. 1834 WL 473, at *5 (emphasis added).

As such, a subsequent statute that sought to transfer the pre-existing endowment funds from the

original trustees was an unconstitutional inipairment of contract. Id. at **5-6.

As in these cases, the Contracts Clauses of the Ohio and Federal Constitutions forbid the

(ieneral Assembly from attempting to eradicate the Endowment Trust, a previously funded

statutory trust outside the state treasury and created for a special, permanently dedicated purpose.
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Proposition of Law No. III:

The State cannot take advantage of its own misconduct by wrongfully setting
up the very open meetings infractions that the State now claims invalidate
the contract the Tobacco Use Prevention and Control Foundation entered
into with American Legacy Foundation for the continuation of tobacco
prevention and cessation programs in Ohio.

Plaintiff-Appellant American Legacy Foundation ("Legacy") supports the first two

propositions of law set forth above and presents this third proposition as an additional basis for

reversing the court of appeals' decision, if necessary to ensure that the Endowment Trust monies

are protected for their dedicated purpose of fighting tobacco use in Ohio.

Legacy asserted below that ILB. 544 violates the Ohio and Federal Contracts Clauses by

impairing Legacy's $190 million contract to provide continuation of lifesaving tobacco

prevention programs throughout Ohio (the "Legacy contract"). The lower courts, however,

never reached this constitutional issue because they iuled that Legacy does not have a valid

contract as a result of the Foundation Board of Trustees' failure to comply with the Open

Meetings Act, R.C. 121.22, when it authorized that contract. [Deeision at 111(77-78 (Apx. 46)]

But the open meeting violations upon wl7ieh the State bases its challenge to the Legacy contract

resulted from the wrongful conduct of the State's constitutionally mandated chief legal counsel,

then Attorney General Marc Dann. The facts are egregious; the State should not permit - let

alone benefit from allowing - its most senior officials to refuse to provide legal advice when

urgently requested by their client and then rely on the resulting legal missteps as a basis for

invalidating the Uonafide actions of the Foundation's Board of Trustees. But that is exactly

what would happen if the lower courts' rulings invalidating the Legacy contract are upheld.

The facts are as clear as they are troubling. After the State announced that it sought to

dissipate the Endowment '1'rust on April 2, 2008, the Foundation's executive director, Michael
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Renner, urgently sought legal advice from the Attorney General's office. [Hearing, Tr., Vol. 11,

at 15-21, 26-28 (Renner)] [Pl. Ex. 17, Remzer Dep. at 58, 197-203, 205] As Mr. Renner

testified, he had no doubt that the Attorney General's office was fully apprised of the elevated

nature of the need to provide legal advice to the Trustees for their April 4, 2008 Board meeting.

[IIearing Tr., Vol. II, at 34-35] In response, Mr. Renner was advised that, on the afternoon of

April 3, General Dann was holding a "high-level meeting" to discuss the situation confronting

the Foundation and the legal issues about which the Foundation had urgently sought advice. [Id,

at 22-26, 31-35] The message Mr. Renner received from the Attorney General's office assured

him that a lawyer from its office would get back to the Foundation after the "high level meeting"

and before the Board meeting the next morning. [Id. at 24-26] 1'hese communications left Mr.

Renner confident that a lawyer from the Attorney General's office would attend the April 4

Board meeting: "[I]t never occurred to me otherrovise." [Id at 31-32]

But no lawyer from the Attorney General's office showed up at the Board meeting. [Id

at 40] [Hearing Tr., Vol. I, at 82 (Crane)] This absence was shocking to the Trustees because the

Attorney General had assured that a lawyer from his office attended every prior similar Board

meeting. [Hearing Tr., Vol. 11, at 246-49, 260 (Renner)] [Hearing Tr., Vol. I, at 82-84, 89

(Crane)] [Pl. Ex. 16, Jagers Dep. at 16-19, 74-76] [Hearing Tr., Vol. III, at 45-47 (Richards)]

[Hearing Tr., Vol. I, at 163, 179 (Francis)] And, in spite of having a clear conflict as counsel for

the Governor and legislature which sought to strip the Foundation of its trust monies,t3 General

Dann also failed to appoint and send special counsel to represent the Trustees at this critical

" Rule 1.7(a) of the Ohio Rules of Professional Conduct states that "[a] lawyer's ...
continuation of representation of a client creates a conflict of interest if ... (1) the representation
of that client will be directly adverse to another current client," or "(2) there is a substantial risk
that the lawyer's ability to consider, recommend, or carry out an appropriate course of action for
that client will be materially limited by the lawyer's responsibilities to another client."
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Board meeting. [Hearing Tr., Vol. 11, at 19-20, 40-42, 63-65 (Renner)] [Pl. Ex. 17, Renner Dep.

at 204, 210-11] General Dann confirined his conflict a week after the April 4 Board meeting by

threatening the Foundation's Trustees with personal liability if they did not succumb to the

demands of the Governor and legislature. [Hearing Tr., Vol. 1, at 182-83 (Francis)]

The Trustees couldn't believe that the Attorney General had abandoned them at the April

4 Board meeting - leaving thein to "fend for themselves" at the most critical time in the

Foundation's history, when the State was threatening to liquidate nearly all of the moniesin the

Endowment '1'rust for which the Foundation was trustee. [Hearing Tr., Vol. 1, at 82-84, 89

(Crane)] [P1. Ex. 16, Jagers Dep. at 16-19] [P1. Ex. 19, Francis Dep. at 92] [Hearing Tr., Vol. 1, at

179 (Francis)] As one Trustee put it: "I carurot imagine any bigger, potentially, of a day in the

history of that Tobacco Foundation than that day was." [Pl. Ex. 21, Richards Dep. at 26-27]

But the Trustees needed legal advice at their meeting to ensure that they acted in

compliance with the Open Meetings Act. [Hearing Tr., Vol. II, at 42-43 (Renner)] Without it,

the Trustees siniply did not know how to comply with its requirements. Thus, according to the

lower courts, the Trustees violated R.C. 121.22 by going into executive session to discuss

imminent litigation with the State over the raid on the Foundation's trust monies because their

attomey, the Attorney General, wasn't present. [Decision ¶¶ 65-69 (Apx. 40-42)] The court of

appeals also found open meeting defects because the Trustees did not make a proper nrotion to

go into executive session and failed to limit their deliberations during executive session. [Id. at

¶¶ 70-73 (Apx. 42-45)] As a result, the lower courts held that the Trustees' authorization of the

Legacy contract was invalid, and, thus, the lower courts never reached Legacy's claim that H.B.

544 unconstitutionally impairs the Legacy contract.
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But each of the purported open meetings infractions was avoidable if only General Dann

had fiilfilled his duty to have legal counsel attend the Board meeting. But he didn't; rather, after

his "high level" consideration of the Trustees' urgent request and need for legal advice, he and

his office provided none. In failing in his duty, General Dami, the constitutionally mandated

agent of the State, wrongfully created the very open meeting defects that the State now asserts to

invalidate the Legacy contract. But the State should not be able to "booby trap" an open

meeting by its own tivrongful conduct and theu use t/ze ill-gotten fruitsof that wrongful

canduct as the basis for invalidating tlze Foundation's contract with an innocent third party,

like Legacy.

It is fundamental that a party cannot take advantage of its own wrongdoing. State v.

Harrison (1993) 88 Ohio App. 3d 287, 290 ("[w]e are convinced that the overriding principle to

be applied is that neither in criminal nor in civil cases will the law allow a person to take

advantage of his own wrong"); Eden Realty Co. v. Weather-Seal Inc. (1957) 102 Ohio App. 219,

223 ("[i]t is [a] far-reaching principle of the law that a party shall not be allowed to take

advantage of his own wrong"). That is exactly what the State seeks to do here, but the law is to

the contrary.

Roberto v. Brown County General Hosp. (Ohio App. 12th Dist. 1988), 1988 WL 12962,

so holds. There, state hospital trustees attenipted to avoid contractual obligations to a former

administrator by claiming that the contract was adopted in violation of the Open Meetings Act.

The court dismissect the State's attempt to invalidate its own contract because after considering

the law and the purposes souglit to be served by R.C. 121.22, it concluded the State should not be

permitted to "assert[ ] any violation of the sunshine law in the instant contracts." Id at *4. The

court explained:
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As we view it, allowing a public borly to rely on the sunshine
law to escape its ... contract ... is rife with inequity and potential
pitfalls. In cases suclt as this, the sunshine law, which was designed
to open government business to public scrutiny, becontes the
quitatessential "booby trap" for a [party contracting fvitlz the public

bodyJ. The sunshine law should not be permitted to be so
perverted....

[Id at *5 (bracketed language modified to
show application to this case)]

As in Roberto, the State (General Dann) booby trapped the Board's meeting and its

deliberations. And, as in Roberto, the State is attempting to use its own open meeting booby trap

as a basis for invalidating a contract with an innocent third party, Legacy. General Dann had an

irreconcilable conflict between adverse clients. Instead of providing independent counsel to the

Trustees, he and his office simply were uuresponsive to the Foundation's urgent request for legal

advice as to how they should proceed. Having failed to make counsel available to the Trustees to

advise them as to the technical niceties of the Open Meetings Act, the State is precluded from

using its own failings as a basis for invalidating Legacy's contract.

Accordingly, in the event this Court addresses Legacy's conditional Proposition of Law

No. III, the Court should (i) reverse the court of appeals' conclusion that the Legacy contract is

invalid under the Open Meetings Act, (ii) remand the case to the court of appeals for

consideration of Legacy's claim that H.B. 544 substantially impairs its contract in violation of

the Ohio and Federal Contracts Clauses by attempting to expropriate nearly all the monies in the

Endowment Trust,14 and (iii) maintain the lower courts' injunction prohibiting the State from

dissipating the Endowment Trust until final adjudication of Legacy's claim.

14 Such a remand is necessary because, after the court of appeals wrongly invalidated the

Legacy contract under the Open Meetings Act, the court expressly did not consider other issues
the trial coart had decided concerning Legacy's claim. [Decision T 77 (Apx. 46)]
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CONCLUSION

For all of these reasons, those portions of H.B. 544 and the new biennial budget, H.B. 1,

that seek to terminate the Endowment Tiust and forever divert its pre-existing corpus to non-trust

purposes are unconstitutional. They violate the Retroactivity Clause of the Ohio Constitution

and the Contracts Clauses of the Ohio and United States Constitutions. As it did below, the State

undoubtedly will emphasize that it needs to divert the monies from the Endowment Trust for its

current budget shortfalls. But this does not excuse constitutional violations. This Court's recent

coinments in State ex rel. LetOhioUote.org v. Breenner (2009), 123 Ohio St. 3d 322, are

particularly apt here:

We are not unmindful of the effect our decision may have
on the state budget, nor of the ... efforts of the members of the
executive and legislative branches of state govermnent to fulfill
their constitutional duties to balance the budget in Ohio; however,

our own constitutional duty is to ensure con2ptiance rvitlt the

requirentents of the Ohio Constitution irrespective of their effect

on the state's current financial conditions.

[1d at ¶ 55 (eiiiphasis added)]

The court of appeals' decision is not only fundamentally wrong, it is dangerous in its

implications for Ohio's addicted smokers. Eradication of the Endowment Trust would have a

grave impact on the lives and health of literally tens of thousands of Ohioans who desperately

need the Endowment's tobacco cessation prograins. As the trial court found, dismantling these

programs will result in a "substatttial increase in tobacco-related prenzature death and disease

in Ohio." [8/11/09 Final Judgment Entry, Findings of Fact ¶ 237 (Apx. 55)]

'The court of appeals' decision must be reversed, and the trial court's permanent

injunetion protecting the pre-existing Endowment Trust monies for their intended lifesaving

purposes should be reinstated.

39



Respectfully submitted,

AAA- °J-
.rohn W. Zeiger (00107
Stuart G. Parsell (0063510)
ZEIGER, TIGGES & LITTLE LLP
41 South High Street, Suite 3500
Columbus, Ohio 43215
(614) 365-9900
Facsimile: (614) 365-7900
zei er litohio.com
parsell(clitohio.com

Counsel for Plaintiffs-Appellants
Robert G. Miller, Jr. and David W. Weinmami
and American Legacy Foundation

40



CERTIFICA'rE OF SERVICE

The undersigned hereby certifies that a copy of the foregoing was served via electronic

mail and U.S. mail, postage prepaid, this 4th day of May, 2010 upon:

Richard Cordray, Esq.
Attorney General of Ohio
Alexandra T. Schimmer, Esq.
Chief Deputy Solicitor General
Richard N. Coglianese, Esq.
Michael J. Schuler, Esq.

Assistant Attorneys General
Constitutional Offices Section
30 East Broad Street, 16 th Floor
Colunibus, Ohio 43215

Katherine J. Bockbrader, Esq.
Assistant Attorney Geiieral
Health & Human Services Section
30 East Broad Street, 26°i Floor
Columbus, Ohio 43215-3428

Attorney for Defendants-Appellants
Alvin D. Jackson, Director, and
Ohio Department of Health

Attorneys for Defendants-Appellants
State of Ohio and Attorney General

Darnian Sikora, Esq.
Assistant Attorneys General
Constitutional Offices
30 East Broad Street, 16"' Floor
Colutnbus, Ohio 43215-3400

Attorney for Defendant
Ohio Treasurer of State

200741

Steven McGann, Esq.
Assistaut Attomey General
Court of Claims Section
150 East Gay Street, 23"r Floor
Columbus, Ohio 43215

Attorney for Plaintiff
Board of Trustees of the Tobacco Use
Prevention and Control Foundation

41



APPENDIX



IN TI-IF, SUPREME COURT OF OHIO

BOARD OF TRIISTEES OF THE
TOBACCO USE PREVENTION AND
CON'FROL FOUNDA'1'lON, et al.,

Plaiatiffs-Appellants,
V.

KEVIN L. BOYCE,
TRHASURER OF ST'ATE, et al.,

Defendants-Appellants.

ROBERT G. MILLER, JR., et al.,

Plaintiffs-Appellants,

V.

STATE OF OHIO, et al.,

Defendants-Appel[ees.

AN 2

NOTICE OF APPEAL OF PLAINTIFFS-APi'ELLANT3 ROI3ERT G. MILLRR,
JR.,1)AVID W. WEINMANN, AND AMERICAN LEGACY FOUNDATION

John W. Zeiger (0010707) Counsel ofRecord
StuartG. Parsell (0063510)
ZEIGER, TIGGES & LITTLE LLP
41 Soutlr IIigh Street, Suite 3500
Coltnnbus, Ohio 43215
(614) 365-9900
Facsimile: (614) 365-7100
zeiger(t^^titohio.eom
parscll@litohio.coin

Counsel for Plaintift's-Ap
Robert G. Miller, 7r., Da

On Appeal from the Franklin
County Court of Appeals,
Tentli Appellate District

Court of Appeals
Case Nos. 09AP-768, 09AP-785
09AP-832

On Appeal froni the Franklin
County Court of Appeals,
Tentlr Appellate Distriet

C.ourt of Appeals
Case Nos. 09AP-769, 09AP-786
09AP-833

Alexandra T. Schimmer (0075732)
Richard N. Coglianese (0066830)
Aaron Epstein (0063286)
Assist nt Attorneys General

tttw ;Loiist ^ utional Offices Section
Broad Street, 10 Floor30 Easa

Columtus, Ohio 43215
7Oj{) (6i4) 4b6-2872

ns
t't (t ° Ci1l01cou ^

a t£^ritY^^1♦ i:. (a^1^^^ ijs ^i

and American Legacy Foundation

Apx.001

;FdIC OF 00t1fl`f'
!"MF, COUd<<T OF oiI it)



Steven MeGum (0075476)
Assistant Attorney General
Court of Claims Sectiou
1.50 East (iay Street, 23`a Floor
Columbus, Ohio 43215
(614) 723-5470

Counsel for PlaintifflCross-Claim Defendant
Board of Trustces of I'he Tobacco Use
Prevention and Control Foundation

Katherine J. Bockbrader (0066472)
Assistant Atiomey General
fiealth & Human Services Section
30 P.ast Broad Street, 26°i Floor
Columbus, Oluo 43215-3428
(614) 466-8600

Counsel for Defendants-Appellecs
The Ohio Department of Health and its
Direetor Alvin D. Jackson

ii

Damian Sikora (0075224)
Assistant Attorneys General
Constitutional Offices
30 East Broad Street, 16°i Floor
Columbus, Ohio 43215-3400
(614) 466-2872

Counsel for Defendant-Appellee
Ohio 7'reasurer of State

Apx.002



NOTICE OF APPEAL OF P.T.,AiNTIFFS-APPL,LLANTS ROBERT G. MILLLR, Jk.,
17AVID W. WEINh1ANN, AND AMFRICAN LL?GACY FOUNDATION

Plaintiffs-Appellants Robert G. Miller, Jr., David W. Weinmatm, and Arneriean

Legacy Foundation hereby give notice of appeal to the Suprenre Court of Ohio from the

Nunc Pro Tune Judgmcnt Entry of tlre Franklin County Court of Appeals, Tenth

Appellate District, entered in Court of Appeals Case Nos. 09AP-768, 09AP-769, 09AP-

785, 09AP-786 09AP-832, and 09AP-833 on January 5, 2010, and the Decision aiid

Judgment Bntry of the Franklin County Court of Appeals, Tenth Appellate District,

entered in Court of Appeals Case Nos. 09AP-768, 09AP-769, 09AP-785, 09AP-786,

09AP-832, and 09AP-833 on December 31, 2009.

This is an appeal as of right fieeause this case raises substantial constitutional

questions. Oliio Const. Art. 1V, § 2(13)(2)(a)(ii). This case is also one of public and great

generalinterest.

Respectfully subiniited,

Stuart G. Parsell (0063510)
ZEIGER, TIGGES & LITTLE LLP
41 South I3igh Street, Suite 3500
Colunibus, Olzio 43215
(6I4)365-9900
Facsimile: (614) 365-7900
zeic;er(ju),l itoh i o.com
parsellO)litohio.com

olv) W. Zeiger (001070

Counsel for Plaintiff's-Appellants
Robert G. Miller, Jr. and David W. Weicunaiui
and Anierican Legacy Foundation

Apx. 003



CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the foregoing was served via

U.S. mail, postage prepaid, this (ZS^day of January, 2010 upon:

Alexandra. T. Schimmer, Esq.
Chief 1)eputy Solicitor General

Richard N. Coglianese, Esq.
Aaron F. Epstein, Esq.

Assistant Attorneys General
Constitutional Offices Section
30 East Broad Street, 16`" Floor
Colmnbus, Ohio 43215

Attorneysfor I)efendants-Appellants
State of Ohio and Attorney General

I3aniian Sikora, Esq,
Assistant Attorneys General
Constitutional Offices
30 East Broad Street, 16t]' Floor
Columbus, Ohio 43215-3400

Attorneys for Defendant
Ohio 'Lreasurer of State

Katherine J. Bockbrader, I:sq.
Assistant Attorney General
Health & Human Services Section
30 Fast Broad Street, 26°i Floor
Columbus, Ohio 43215-3428

Attorney for Defendants-Appellants
Alvin D. Jackson, Director, and
Ohio Department of Heatth

Steven McGann, Esq.
Assistant Attorney General
Court of Claims Section
150 East Gay Street, 23`] Floor
Columbi.ts, Ohio 43215

Attontey for Plaintiff
Board of Trustees of the Tobacco Use
Prevention and Control Foundation

w
G. T'arsell (00635t0)

83J4jo1:19s109

2

Apx.004



IN THE COURT OF APPEALS OF OHIO

TENTH APPELLATE DISTRICT

Board of Trustees of the Tobacco Use
Prevention and Control Foundation et al.,

Plaintiffs-Appellees,

COUFt7 nr^qpPEALS
r(''' cQ. Uh'IO

iWDEC 3! PN (2- 0L

CLERK OF COURTS

No. 09AP-768
V. (C.P.C: No. OBCV 005363)

Kevin L. Boyce, Treasurer of State et al., (REGULAR CALENDAR)

Defendants-Appellees,

(State of Ohio et ai.,

Defendants-Appellants).

Robert G. Miller, Jr. et al.,

P lai ntiffs-Appe llees,

v.

State of Ohio et al.,

Defendants-Appellants.

No. 09AP-769
(C.P.C. No. O8CV 007691)

(REGULAR CALENDAR)

Board of Trustees of the Tobacco
Use Prevention and Control Foundation
et al.,

Plaintiffs-Appellees,
No. 09AP-785

V. (C.P.C. No. 06CV 005363)

Kevin L. Boyce, Treasurer of State et al., (REGULAR CALENDAR)

Defendants-Appellees,
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V.
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(Ohio Department of Health &
Director, Alvin D. Jackson,
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Board of Trustees of the Tobacco Use
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Plaintiffs-Appellees/
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(American Legacy Foundation,
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Cross-Appellant),

No. 09AP-786
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No. 09AP-832
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Kevin L. Boyce, Treasurer of State et al., (REGULAR CALENDAR)
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Cross-Appellees.

Robert G. Miller, Jr. et al.,
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Nos. 09AP-768, 09AP-769, 09AP-785, 09AP-786, 09AP-832 & 09AP-833 3

JUDGMENT ENTRY

For the reasons stated in the decision of this court rendered herein on

December 31, 2009, appellants' first, third and fourth assignments of error are

sustained, their second assignment of error is moot, and intervening-piaintiff/cross-

appellant's conditional cross-assignment of error is overruled. It is the judgment and

order of this court that the judgment of the Franklin County Court of Common Pleas

denying declaratory and injunctive relief to intervening-plain6ff/cross-appeilant is

affirmed, and the judgment of the triai court granting declaratory and injunctive relief to

appellees is reversed, and these matters are remanded to the trial court for further

proceedings consistent with this court's decision.

In addition, appellees' October 13, 2009 motion to strike is denied, and

this court's stay order entered on August 18, 2009, shall remain in full force and effect

until such time as the Supreme Court of Ohio, if an appeal to that court is filed, finally

determines the rnatter. Costs shall be assessed against the appellees and cross-

appellant.

Judc(e Lisa L. Sadler

Judge G. Gary j^yac
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Nos. O9AP-788, 09AP-769, 09AP-785, 09AP-785, O9AP-832 & 09AP-833 3

NU„FIC PRO TtlNC JUaGAAENT ENTRYL"

For the reasons stated in the decision of this court rendered herein on

December 31, 2009, appellants' tirst, third and fourth assignments of error are

sustained, their second assignment of error is moot, and intervening-plaintifftcross-

appellant's conditional cross-assignment of error is overruled. It is the Judgment and

order of ihis cot:r: that the judgri,ent vr the Franklin G:.unt'r Caurt of Comrrton Pleas

denying declaratory and Injunctive relief to intervening-piaintiftlcross-appellant is

affirmed, and the judgment of the trial court granting deciaratory and injunctive relief to

appellees is reversed, and these matters are remanded to the trial oourt for further

proceedings consistent with this court`s decision.

In addition, appellees' October 13, 2009 motion to strike Is denied, and

the injunctian issued by this court on August 18, 2009, shall remain in full force and

effect until such time as the Suptente Court of Ohio eonskiers this matter. Costs shall

be assessed against the appellees and cross-appellant.

' This judgment entry replaces, nuno pro tunc, the original judgment entry entered on Decemtrer 31,
2009, and Is efrectlme as of that dato.
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D E C I S I O N

Rendered on December31, 2009

Zeiger, Tigges & Little LLP, John W. Zeiger and Stuart G.
Parsell, for plaintiffs-appellees Robert G. Miller, Jr. and
David W. Weinmann and intervening-plaintiff/cross-appellant
American Legacy Foundation.

Richard Coniray, Attorney General, Alexandra T. Schimmer,
Richarr! N. Coglianese, and Craig A. Calcaterra, for
defendants-appellants/cross-appellees State of Ohio and
Ohio Attorney General Richard Cordray; Katherine J.
Bockbrader, for defendants-appellants/cross-appellees Ohio
Department of Health and Director Alvin D. Jackson; Damian
Sikora and Aaron Epstein, for defendant-appellee, Ohio
Treasurer of State; Steven McGann, for plaintiff-appellee
Board of Trustees of the Tobacco Use Prevention and Control
Foundation; Susan E. Ashbrook, for amici curiae Ohio
General Assembly and Governor Ted Strickland.

Bricker & Eckler LLP, Anne Marie Sferra and Daniel C.
Gibson, for amici curiae Ohio Dental Association, Ohio
Optometric Association, Ohio State Chiropractic Association,
and Ohio Association of Community Health Centers,

MacMurray, Peterson & Shuster, and Helen MacMurray, for
amici curiae former Ohio Attomey General Betty D.
Montgomery, former Ohio Senate President Richard H. Finan,
and Former Director of the Ohio Department of Health Dr. J.
Nick Baird.

Peck, Shaffer &Williams LLP, Thomas A. Luebbers and
Errn A. Sutton, for amici curiae County Commissioners
Association of Ohio, Ohio Job and Family Service Directors
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Association, Public Children Services Association of Ohio,
and Ohio Child Support Enforcement Agency Directors
Association.

APPEALS from the Franklin County Court of Common Pieas.

PER CURIAM.

{y[1} Appellants, the Ohio Attorney General, the State of Ohio, and the Ohio

Department of Health ("ODH") and its Director, appeal from the August 11, 2009

judgment of the Franklin County Court of Common Pleas granting declaratory and

injunctive relief to appellees, Robert G. Miller, Jr. and David W. Weinmann, on their claim

that H.B. 544 is unconstitutional because it violates the Contract Clauses of Section 10,

Article I of the United States Constitution and Section 28, Article II of the Ohio

Constitution, as well as the Retroactivity Clause of Section 28, Article II of the Ohio

Constitution. In addition, cross-appellant American Legacy Foundation ("Legacy") has

filed a conditional cross-appeal from the August 11, 2009 judgment denying it declaratory

and injunctive relief on its claim that H.B. 544 substantially impaired its contract rights in

violation of the Contract Clauses of the United States and Ohio Constitutions. For the

following reasons, we reverse the portion of the trial court's judgment granting declaratory

and injunctive relief to appellees and affirrn the portion of the trial court's judgment

denying declaratory and injunctive relief to Legacy.

(12) On November 23, 1998, the Attomeys General of 46 states, including Ohio,

entered into a Master Settlement Agreement ("MSA") with four leading American tobacco

product manufacturers. The MSA resolved litigation the Attomeys General brought

against the tobacco companies to recover state health care expenses incurred as a result

of tobacco-related illnesses. Under the MSA, Ohio is to receive approximately $10.1
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billion in payments through 2025 and additional future settlement payments in perpetuity.

The MSA does not limit the purposes for which Ohio may utilize the funds it receives.

{13} In 2000, the 123rd General Assembly passed Am.Sub.S.B. 192, which

distributed MSA monies to eight different funds. Most of Am.Sub.S.B. 192 was codified

as R.C. Chapter 183. Pursuant to former R.C. 183.02, MSA funds were initially to be

deposited into the state treasury to the credit of the newly created "tobacco master

settlement agreement fund." Thereafter, the monies were distributed to the eight funds

set forth in former R.C. 183.02, including the "tobacco use prevention and cessation trust

fund," which was created in the state treasury pursuant to former R.C. 183.03. Former

R.C. 183.04 created the "tobacco use prevention and control foundation" ("foundation"),

the general management of which was vested in a 20-member board of trustees

("board"). Former R.C. 183.07 directed the foundation to prepare a plan to reduce

tobacco use by Ohioans, with particular focus on select populations, and empowered the

foundation to implement its plan by carrying out, or providing funding for private or public

agencies to carry out, programs and research related to tobacco use prevention and

cessation. Former R.C. 183.08 created the "tobacco use prevention and control

endowment fund" ("endowment fund"), which, pursuant to former R.C. 183.08, "shall be in

the custody of the treasurer of state but shall not be a part of the state treasury." The

endowment fund was to consist of amounts appropriated from the tobacco use prevention

and cessation trust fund, as well as investment earnings and grants and donations made

to the foundation, for use by the foundation in carrying out its duties. Former R.C. 183.08

also established the foundation as the trustee of the endowment fund and directed that
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disbursements from the endowment fund were to be paid by the treasurer of state only

upon instruments duty authorized by the board.

{14} The foundation was created as a self-sustaining entity and, upon its

creation, was directed by the General Assembly that it "should not expect to receive

funding from the state beyond the amounts appropriated to it from the tobacco use

prevention and cessation trust fund." Former R.C. 183.08. Former R.C. 183.33 prohibited

the appropriation or transfer of money from the general revenue fund to the tobacco

master seftlement agreement fund, the tobacco use prevention and cessation trust fund

or the endowment fund, and also prohibited any other appropriation or transfer of money

from the general revenue fund for use by the foundation.

{15} Section 3 of the uncodified portion of Am.Sub.S.B. 192 stated that "[e}xcept

as otherwise provided, all items in this act are hereby appropriated as designated out of

any moneys in the state treasury to the credit of the designated fund, which are not

otherwise appropriated." To fund the anti-tobacco efforts, Section 6 appropriated nearly

$235 million of the MSA proceeds to the tobacco use prevention and cessation trust

fund-a fund of ODH and one of the eight funds created by Am.Sub.S.B. 192 "in the state

treasury," Section 6 further directed the Director of ODH to "disburse" those funds

outside the state treasury into the endowment fund to be used by the foundation to carry

out its duties.

1[16} As time passed, Ohio's economic landscape began to deteriorate. In

response, on April 2, 2008, the Governor and leaders of the 127th General Assembly

announced a $1.57 billion jobs stimulus package. The announcement included the stated
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intent to reallocate approximately $230 million from the foundation's approximately $270

million endowment fund to the jobs stimulus package.

{171 Following this announcement, the board, at their regularly scheduled

April 4, 2008 meeting, adopted a resolution authorizing the transfer of $190 million from

the endowment fund to Legacy, a nonprofit corporation focusing on the prevention,

control, and cessation of tobacco use. On April 8, 2008, Michael Renner, the foundation's

Executive Director, pursuant to the authority granted him by the April 4, 2008 resolution,

executed a contract with Legacy on behalf of the foundation. On the same day, Renner

submitted a written request to the state treasurer to liquidate $190 million from the

endowment fund and transfer it to Legacy.

{18} Also on April 8, 2008, the 127th General Assembly passed Am.S.B. 192.

Section 3 of the uncodified portion of Am.S.B. 192 directed the state treasurer to liquidate

the endowment fund, reserving the first $40 million in proceeds from the liquidation for

use by the foundation for the sole purpose of paying contractual or other legally binding

obligations entered into by the foundation on or before the effective date of the act.

Section 3 further directed the state treasurer to deposit the remaining proceeds from the

liquidation into the state treasury to the credit of the newly created jobs fund. Section 4

declared the act an emergency measure necessary to, among other things, "minimize the

impact of current economic stresses by using state funds in a prudent manner to increase

employment and job security."

(19} On April 9, 2008, the foundation filed a verified complaint for declaratory

relief, which included a request for a preliminary and permanent injunction, against the

Ohio Treasurer of State. The foundation sought a declaration that Am.S.B. 192 was
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unconstitutional and sought to enjoin the state treasurer from transferring the monies in

the endowment fund to the jobs fund. The foundation also sought a temporary restraining

order, which the t(al court denied on April 10, 2008. Also on April 10, 2008, the trial court

granted a motion filed by the State of Ohio and the Ohio Attorney General to intervene as

defendants in the action.

{y[10} On April 15, 2008, the board met and voted to rescind the portion of its

April 8, 2008 resolution authorizing the transfer of $190 million from the endowment fund

to Legacy. The next day, April 16, 2008, Renner notified the state treasurer in writing that

the board was withdrawing its April 8, 2008 request to transfer $190 million to Legacy.

{q11} On April 21, 2008, Legacy moved to intervene as a piaintiff in the

foundation's action and filed a verified complaint seeking a declaration that it had a

binding contract with the foundation requiring the transfer of $190 million of the

endowment fund to it and that the provisions of Arn.S.B. 192 mandating transfer of the

same monies to the jobs fund was an unconstitutional impairment of its contract rights in

violation of Section 10, Article I of the United States Constitution and Section 28, Article II

of the Ohio Constitution. The trial court granted Legacy's motion to intervene on April 21,

2008.

{112} On April 28, 2008, the State of Ohio and the Ohio Attorney General filed an

answer and counterclaim to Legacy's complaint. The counterclaim asserted that: (1) the

board's action authorizing the contract between the foundation and Legacy was invalid

because it was made in violation of Ohio's Open Meetings Act; (2) the board unlawfully

delegated its statutory authority; (3) the board breached its fiduciary duty to manage the

endowment fund by unlawfully adopting the resalution authorizing the contract between
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the foundation and Legacy; (4) the contract between the foundation and Legacy was

unenforceable for want of consideration; and (5) execution of the contract between the

foundation and Legacy violated the legislative and executive intent as to the public policy

of the State of Ohio.

{113} On May 6, 2008, the General Assembly passed H.B. 544, an emergency

measure which became effective immediately. Section 1 of the uncodified portion of H.B.

544 enacted R.C. 3701.84, which effectively transferred certain powers of the foundation

to ODH. Specifically, R.C. 3701.84 permits ODH to prepare and execute a plan to reduce

tobacco use by Ohioans and, pursuant to that plan, permits ODH to "carry out, or provide

funding for private or public agencies to carry out, research and programs related to

tobacco use prevention and cessation." Section 1 also enacted R.C. 3701.841, which

created in the state treasury the "tobacco use prevention fund," consisting of money

deposited by the state treasurer into the fund from the liquidation of the endowment fund

and gifts, grants or donations received by the ODH Director for purposes of the fund, as

well as investment earnings of the fund. Sections 2 and 8 repealed R.C. 183.03 through

183.09 and Section 3 of Am.S.B.192, respectively. Section 3 abolished the foundation

and declared that "[n]o validation, cure, right, privilege, remedy, obligation, or liability is

lost or impaired by reason of the abolition of the foundation" and that "any such matter

shall be administered by [ODH]." Section 3 further declared that all the foundation's

rights, privileges, and obligations were to be administered by ODH, and that any actions

or proceedings involving the foundation pending on the effective date of the act were to

be prosecuted or defended in the name of ODH or its Director. Section 4 directed the

state treasurer to liquidate the endowment fund, deposit the first $40 miilion in proceeds
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from the liquidation into the state treasury to the credit of the newly created "tobacco use

prevention fund." Section 4 further directed the state treasurer to deposit the remaining

proceeds from the liquidation (approximately $230 million) into the state treasury to the

credit of the newly created jobs fund.

{114) On May 9, 2008, Legacy amended its complaint to add ODH and its

Director as defendants, citing the provisions of H.B. 544 which made ODH the

foundation's successor. Legacy applied its constitutional impairment of contract argument

to the provisions of H.B. 544.

{115} On May 27, 2008, appellees filed a verified complaint for declaratory relief,

which included a request for a preliminary and permanent injunction, against the State of

Ohio, the Attorney General, and the Ohio Treasurer of State. Appellees, former smokers,

claimed that through the enactment of R.C. Chapter 183, specifically former R.C. 183.07

and 183.08, and by transferring monies into the endowment fund outside the state

treasury, the General Assembly created and funded a trust without reserving the right to

revoke it. Appellees claimed that as participants in smoking cessation programs funded

by the foundation, they were third-party beneficiaries of the trust, and that by reallocating

endowment fund monies to the jobs fund via H.B. 544, appellants were improperly

attempting to revoke the trust. Accordingly, appellees requested that the court enter

judgment declaring: (1) that H.B. 544 is unconstitutional as violating the Contract Clauses

of Section 10, Article I of the tJniied States Constitution and Section 28, Article il of the

Ohio Constitution and the General Assembly's appropriations limitations under the Ohio

Constitution; and (2) that H.B. 544 illegally attempts to misappropriate non-treasury funds
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and unlawfully breach an irrevocable trust. Appellees also requested that the court enjoin

the state treasurer from transferring the monies in the endowment fund to the jobs fund.

(116} Upon appellees' motion, the trial court consolidated their action with that of

the foundation. The trial court imposed a freeze order over the monies at issue until such

time as it ruled on the motions for preliminary injunction.

{1171 The trial court held a preliminary injunction hearing on June 2 through

June 4, 2008. On October 3, 2008, the court requested that the parties provide additional

briefing on the issue of whether the endowment fund constituted an irrevocable trust. The

parties submitted additional briefing on the issue on October 31, 2008.

(q18} On February 10, 2009, the triai court issued an order denying Legacy's

motion for preliminary injunction, concluding that it had failed to demonstrate it was likely

to prevail on the merits of its constitutional impairment of contract claim. The court found

specifically that H.B. 544 did not substantially impair Legacy's rights under the contract

with the foundation because that contract was invalid. In so concluding, the court found

that: (1) the board's action authorizing the contract was invalid because it was made in

violation of Ohio's Open Meetings Act; (2) the board's attempts to delegate its statutory

authority were unlawful; (3) the contract was never approved or ratified by the board as

required by Ohio law; and (4) the contract did not meet state requirements for a grant

agreement under R.C. 9.231.

{119} The tiiai court granted appellees' motion for preliminary injunction,

concluding that they had a substantial likelihood of success on the merits of their claim.

The court first concluded that appellees had standing to prosecute the action, as each

had a personal stake in the existing controversy and possessed a special right and
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interest in the monies comprising the endowment fund, separate and distinct from those

of the general public, to ensure that the funds continued to be utilized for tobacco control,

prevention, and cessation purposes in Ohio. The court further concluded that through the

enactment of R.C. Chapter 183, specifically former R.C. 183.07 and 183.08, and by

transferring monies into the endowment fund outside the state treasury, the General

Assembly plainly evinced the intent to create a trust. The court found that the statutory

scheme creating the endowment fund had all the elements of a trust: a trustee (the

foundation), a trust corpus (the endowment fund), and trust beneficiaries (Ohio's youth

and tobacco users). The court further found that the trust was irrevocable, as the General

Assembly had failed to reserve the right to revoke the trust upon creating and funding it.

The court also found that H.B. 544 unconstitutionally impaired the obligations of the trust

and the vested rights of the trust beneficiaries, including appellees, through its attempt to

divert monies from the endowment fund to the jobs fund. In addition, the court found that

H.B. 544's Impairment of the trust was not reasonable and necessary to serve important

state purposes, as the state could employ equally effective altemative means of funding

the jobs stimulus proposal.

{120} On March 3, 2009, appellees amended their complaint to add ODH and its

Director as defendants and to assert an additional claim that H.B. 544 violated the

Retroactivity Clause of Section 28, Article II of the Ohio Constitution.

{1211 Following a June 1, 2009 trial on the merits, the trial court issued a decision

on August 11, 2009, incorporating the findings of fact and conclusions of law contained in

the order granting the preliminary injunction. The court entered judgment against Legacy

on its claims, finding that the contract between it and the foundation was invalid and
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unenforceable. The court also entered judgment for appellees on their claims, finding, in

¶226, as follows:

The General Assembly and the State plainly intended to
create the Endowment Fund (the "Trust") as an irrevocable
trust by enacting R.C. 183.07 and 183.08 without reserving
any right to revoke the Trust; by expressly establishing the
Endowment Fund outside the state treasury; by expressly
designating the Ohio Tobacco Use Prevention and Control
Foundation (the "Foundation") as "trustee" of the Endowment
Fund; by providing the Foundation with fiduciary respons-
ibilities and control over the Fund; by specifying by statute the
intended beneficiaries of the Trust (Ohio's youth and tobacco
users); and by making completed, unconditional transfers of
monies into the Endowment Fund (subsequent to, and as
distinguished from, the General Assembly's prior
appropriations to ODH for tobacco cessation purposes).

(122} Having so found, the court concluded that those portions of H.B. 544 that

purported to transfer the monies from the endowment fund or revoke the trust violated the

Retroactivity Clause of the Ohio Constitution and the Contract Clauses of the United

States and Ohio Constitutions. Accordingly, the court permanently enjoined the State of

Ohio, the Treasurer of State, the Attorney General and ODH and its Director from

enforcing any provision of H.B. 544 related to the endowment fund. The court further

ordered that all monies in the endowment fund were to remain in the custody of the state

treasurer and not be a part of the state treasury and that those monies were not to be

subject to control, appropriation or expropriation by the General Assembly. In addition,

the court retained continuing jurisdiction to enforce its order, protect the trust, and

oversee its administration.
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{Q(23} This court subsequently granted appellants' motion to stay and granted

appellees' motion for injunction pending appeal. On appeal, appellants advance the

following four assignments of error:

[1]. The trial court erred in finding that the General Assembly
created an irrevocable charitable trust when it created the
endowment fund under the supervision of the Ohio Tobacco
Use Prevention and Control Foundation.

[2]. The trial court erred in ruling that Appellees have standing
to challenge the General Assembly's enactment of H.B. 544.

[3]. The trial court erred in ruling that H.B. 544 violates Article
11, §28 of the Ohio Constitution and Article I, § 10 of the United
Constitution.

[4]. The trial court erred in ruling that H.B. 544 violated the
Retroactivity Clause of the Ohio Constitution.

{124} Legacy has filed a conditional cross-assignment of error, as follows:

The trial court committed reversible error by holding that the
contract between American Legacy Foundation (Legacy) and
the Ohio Tobacco Use Prevention and Control Foundation is
not enforceable and, thus, ruling against Legacy on its claim
that H.B. 544 violates the Contracts Clauses of the Ohio and
United States Constitutions.

{1125} In addition, the Ohio General Assembly, together with Govemor Ted

Strickland, the County Commissioners Association of Ohio, together with the Ohio Job

and Family Service Directors Association, the Public Children Services Association of

Ohio, the Ohio Child Support Enforcement Agency Directors Association, and the Ohio

Dental Association, together with the Ohio Optometric Association, the Ohio State

Chiropractic Association, and the Ohio Association of Community Health Centers, have

filed amicus briefs in support of appellants. Former Ohio Attorney General Betty D.

Montgomery, together with former Ohio Senate President Richard H. Finan and former
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Director of the Ohio Department of Health J. Nick Baird, M.D., and The Citizens'

Commission to Protect the Truth, have filed amicus briefs in support of appellees and

cross-appeilant.

{126} As appellants' four assignments of error are interrelated, we shall address

them together. Appellants contend the trial court improperly concluded that the

endowment fund constituted an irrevocable charitable tnist created under R.C. Chapter

183, that appellees had standing to challenge the enactment of H.B. 544, and that H.B.

544 unconstitutionally impaired the obligations of the trust and the vested rights of the

trust beneficiaries, including appellees, through its attempt to divert monies from the

endowment fund to the jobs fund.

(727} Preliminarily, we note that the interpretation of the constitutionality of a

legislative enactment presents a question of law. Andreyko v. Cincinnati, 153 Ohio

App.3d 108, 2003-Ohio-2759. "Questions of law are reviewed de novo, independently

and without deference to the trial court's decision." Id.

{128} The Supreme Court of Ohio has repeatedly held that legislative enactments

are entitled to a strong presumption of constitutionality. State ex reL Ohio Congress of

Parents & Teachers v. State Bd of Edn., 111 Ohio St.3d 568, 2006-Ohio-5512, ¶20,

citing N. Ohio Patrolmen's Benevolent Assn. v. Parma (1980), 61 Ohio St.2d 375, 377.

'When the validity of a statute is challenged on constitutional grounds, the sole function of

the court is to detennine whether it transcends the limits of legislative power," not to judge

the "policy or wisdom" of the statute. Ohio Congress at 120, quoting State ex ret. Bishop

v. Mt. Orab Village School Dist. Bd, ofEdn. (1942), 139 Ohio St. 427, 438. Accordingly, a

party challenging the constitutionality of a legislative enactment bears the burden of
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proving that it is unconstitutional beyond a reasonable doubt. Austintown Twp. Bd. of

Trustees v. Tracy, 76 Ohio St.3d 353, 356, 1996-Ohio-74; Ohio Congress at 120

("[Legislative enactment] should not be declared unconstitutional 'unless it appears

beyond a reasonable doubt that the legislation and constitutional provision are clearly

incompatible"'). In reviewing constitutional claims, the court "must give due deference to

the General Assembly," Ohio Congress at ¶20, and "apply all presumptions and pertinent

rules of construction so as to uphold, if at all possible, a [legislative enactment] asserted

as unconstitutional." State ex rel. Purdy v. Clermont Cty. Bd. of Elections, 77 Ohio St.3d

338, 345, 1997-Ohio-278 (citation omitted).

{129) Neither appellants nor appellees dispute that when H.B. 544 was enacted,

the endowment fund resided in a custodial account, that is, a fund in the custody of the

state treasurer but not part of the state treasury. Indeed, former R.C. 183.08 expressly

stated as much-the endowment fund "shall be in the custody of the treasurer of state but

shall not be a part of the state treasury." Appellees contend that the General Assembly's

creation of the endowment fund as a custodial account expressly outside the state

treasury manifested its intention that the endowment fund constitute an irrevocable trust

permanently beyond its control. Appellants challenge appellees' contention that a

custodial account outside the state treasury is inherently an irrevocable fund.

{130) As appellants submit, the legal nature of a custodial account is best

understood in the context of the state funding process more broadly and in comparison to

appropriated funds that reside within the state treasury. State programs are generally

funded through biennial appropriations. At the beginning of each biennium, the General

Assembly appropriates a specific amount of money from the state treasury for a specffic

Apx. 026



Nos. 09AP-768, 09AP-769, 09AP-785, 09AP-786, 09AP-832 & 09AP-833 17

purpose. This is the process contemplated by Section 22, Article II of the Ohio

Constitution. First, "money shall be drawn from the treasury" only upon "a specific

appropriation, made by law." Second, "no appropriation shall be made for a longer period

than two years."

{q31} Consistent with those provisions, the General Assembly requires state

agencies to expend "appropriations made to a specific fiscal year" on "liabilities incurred

within that fiscal year." R.C. 131.33. At the end of the fiscal year, unspent money

automatically "revertfs] to the funds from which the appropriations were made," id.,

usually the general revenue fund. In other words, for appropriated funds residing within

the state treasury, any unspent agency funds remaining at the end of any fiscal year

automatically revert to the general revenue fund for the General Assembly to reallocate

pursuant to that year's budgetary needs.

{g[32} In certain situations, however, the General Assembly prescribes a different

funding mechanism that Is not subject to those rules. Pursuant to R.C. 113.05, the

General Assembly may create a custodial account-an account maintained by the state

treasurer but that is not part of the state treasury for purposes of the appropriation

process under Section 22, Article II of the Ohio Constitution. The custodial account is

removed from the biennial appropriation cycle such that unspent funds do not revert

automatically to the general revenue fund at the end of the biennium but, rather, remain in

the custodial account.

{133} The choice of how to fund a specific state program-through regular

biennial appropriations or the creation of a custodial account-is left to the General

Assembly's discretion. But the fact that the General Assembly chooses the latter path

Apx.027



Nos. 09AP-768, 09AP-769, 09AP-785, 09AP-786, 09AP-832 & 09AP-833 18

does not mean that funds placed in a custodial account are shielded in perpetuity from

future legislation. Only in a narrow sense are custodiai accounts protected from

"reappropriations"-that is, they are not automatically reappropriated at the end of every

biennium pursuant to the biennial appropriation process set forth in Section 22, Article !I

of the Ohio Constitution and R.C. 131.33. This does not mean that custodial funds are

shielded in perpetuity from the General Assembly's plenary power to determine where

state money is needed and to reallocate public funds as it sees fit.

{134} Although appellees bear the burden of proof in this case, they offer no

authority supporting the proposition that custodial funds, once created, cannot be

abolished, amended, or transferred by the General Assembly. To the contrary, the Ohio

Constitution provides that the General Assembly's legislative power is plenary-it can

pass any law so long as the legislation is not constitutionally prohibited. See Section 1,

Article II, of the Ohio Constitution; State ex ret. Jackman v. Cuyahoga Cty. Court of

Common Pleas (1967), 9 Ohio St.2d 159, 162 (The constitutional grant of authority at

Section 1, Article II vests in the General Assembly the plenary power to enact any law

except those which conflict with the Ohio or United States Constitutions.). As the

Supreme Court of Ohio has long recognized, this constitutional provision guarantees that

the General Assembly's legislative power "will be ample to authorize the enactment of a

law," presumably including a law dissolving, amending, or liquidating a custodial account,

"unless the legislative discretion has been qualified or restricted by the constitution in

reference to the subject-matter in question. If the constitutionality of the law is involved

[sic] in doubt, that doubt must be resolved in favor of the legislative power. The power to

legislate for all the requirements of civil government is the rule, while a restriction upon
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the exercise of that power in a particular case is the exception." State ex rel. Poe v.

Jones (1894), 51 Ohio St. 492, 504.

{q[35} Thus, the General Assembly retains its power to legislate with respect to

custodial funds, like the endowment fund, unless the funds have expressly been rendered

unreachable through a constitutional amendment. Thus, the only way to have limited the

power of the General Assembly to reallocate the tobacco settlement money would have

been to amend the Ohio Constitution to restrict the use of the funds and to make the

endowment fund undissolvable. States desiring to permanently restrict the use of their

tobacco settlement money have done so expressly through constitutional amendments.

See, e.g., Fla. Const., Art. X, Section 27; Idaho Const. Art. Vil, Section 18; Mont. Const.

Art. Xlf, Section 4. Ohio has never promulgated a constitutional amendment restricting the

use of its tobacco settiement funds. Accordingly, the General Assembly retained its

power to legislate with regard to those funds. Indeed, under R.C. 183.32 prior to its

repeal by Am.Sub.H.B. 119, the General Assembly provided for a legislative commiftee to

periodically reexamine the use of the MSA funds and to recommend changes to reflect

the state's priorities. The securitization of the MSA funds illustrates the General

Assembly's continuing authority to expend that money as it deems fit.

{136} As previously noted, the sole basis for appellees' constitutional claims is the

contention that the endowment fund was an irrevocable charitable trust that conferred

upon appellees, as former smokers, permanently vested rights in the endowment fund

and its programs. We disagree.

{137} Appellees urge this court to graft the law of private charitable trusts onto

public funds. Specifically, appellees contend that the General Assembly manifested its
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intention to establish the endowment fund as a trust by expressly designating the

foundation as trustee of the endowment fund and by imposing mandatory fiduciary duties

upon the foundation as trustee. Appellees argue that the only way the General Assembly

could have terminated the endowment fund was to have enacted a right to revoke the

trust when it was created or before it was funded. To be sure, Ohio follows the prevailing

view that a private trust, once created, may not be revoked unless the settlor has

expressly reserved the power to revoke the trust. However, this principle does not apply

in these circumstances.

{q38} The Ohio Constitufion prohibits one General Assembly from binding a

subsequent one as to any fiscal or other matter: "It is sound iaw that one General

Assembly cannot make a binding promise that the next General Assembly will not change

the law." State ex reL Foreman v. Brown (1967), 10 Ohio St.2d 139, 158-59 (Schneider,

J., concurring). See also State ex ret. Youngstown v. Jones (1939), 136 Ohio St. 130,

136 (A legislature has no power to bind successive legislatures.). That principle is a

constitutional one, derived from the General Assembly's plenary power to legislate as to

any matter, except as limited by the state and federal Constitutions. See Section 1, Art. II

of the Ohio Constitution; Jackman at 162.

1139) While no Ohio court has directly addressed this issue, case law from at

least one other jurisdiction confirms that a state legislature cannot create an irrevocable

public trust. In Barber v. Ritter (Calo. 2008), 196 P.3d 238, the Colorado Supreme Court

considered an issue similar to the one before us here. During the economic downturn

between 2001-2004, the Colorado General Assembly transferred more than $442 million

from 31 cash special funds into the state's general revenue fund in order to balance the
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state budget. Several of those transfers were made from special funds designated as

"trusts." The plaintiffs in that case claimed, just as appellees do here, that the General

Assembly did not have the authority to transfer the funds because they resided In "trusts"

and because none of the statutes creating the trusts reserved the legislature's right to

revoke or amend them.

{140} Noting that the General Assembly's power to legislate was "absolute" and

"plenary," particularly with respect to public monies, the Colorado Supreme Court held

that "[t]o hold that the General Assembly could limit this plenary power to appropriate by

creating an irrevocable public trust would be to effectively hold that the General Assembly

could abrogate its constitutional powers by statute. This is not the law." Id. at 254. In

other words, the court determined that the transfers were constitutional precisely because

it would have been unconstitutional, i.e., a violation of the General Assembly's plenary

legislative power, to construe the public trust funds as irrevocable. Id. The court ultimately

concluded that "the status of the three cash funds as public trusts does not, and

constitutionally cannot, have any limiting effect on the legislature's plenary power to

amend or repeal those funds' enabling statutes." Id.

{141} We are persuaded by the sound reasoning of the Colorado Supreme Court,

which directly echoes the mandates of the Ohio Constitution and the Ohio Supreme Court

with regard to the General Assembly's legislative power. Because the General Assembly

has plenary legislative power to revoke or transfer public. funds, it acted constitutionally

through H.B. 544 in transferring the monies in the endowment fund to other economic

priorities.
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{142} Furthermore, appellees' contention that the endowment fund is similar to

Ohio's public employee retirement funds and, thus, enjoys the same constitutional

protections as those funds is without merit. Public retirement funds consist of compulsory

contributions made by specific individuals, i.e., public employees, and their employers.

Those contributions are then held in trust for the sole benefit of the public employee

contributors, who have a vested interest in the funds. State ex ret. Preston v. Ferguson

(1960), 170 Ohio St. 450, 464. As Ohio courts, including this court, have long recognized,

public retirement accounts are "not to be considered state funds in the general sense." In

re Appeat of Ford (1982), 3 Ohio App.3d 416, 420.

{1431 In contrast, the General Assembly created the endowment fund using

discretionary general revenue funds the state received from the settlement with the

tobacco companies. The funds were received by the state as general state monies,

subject to expenditure by the General Assembly for any purpose. The tobacco use

prevention and cessation trust fund was likewise created by statute and designated as

the recipient of some of the settlement money. The endowment fund was, in tum, created

by statute, and was funded by the tobacco use prevention and cessation trust fund. In

other words, the endowment fund was created solely from state funds, not from a source

that connected them intrinsically with the rights of particular persons.

{144} Moreover, public retirement funds provide a pension for specific public

employees, and the board overseeing the funds owes a fiduciary duty to those specific

beneficiaries. R.C. 145.11 ("[t]he board and other fiduciaries shall discharge their duties

with respect to the funds solely in the interest of the participants and beneficiaries; for the

exclusive purpose of providing benefits to participants and their beneficiaries[.j"). The
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public employee retirement systems do not exercise their statutory functions on behaif of

the state but, rather, on behalf of specific, identifiable beneficiaries. This is wholly unlike

the foundation and the endowment fund, which served a generalized public purpose and

whose trustees had no fiduciary obligations to any specific, identifiable lndividuals. See

former R.C. 183.07 (the purpose of the foundation is to "prepare a plan to reduce tobacco

use by Ohioans[.}").

{145} In short, appellees' attempts to compare the endowment fund to the public

retirement funds are unavailing. Public retirement funds are protected, but for reasons

wholly inapplicable to the endowment fund. Like most of the state's custodial accounts,

the endowment fund was simply a public fund subject to the General Assembly's power to

abolish, amend, or transfer it as it deems fit.

{146} As noted above, the sole basis for the trial court's ruling that H.B. 544

violates the Contract Clauses of the United States and Ohio Constitutions and the

Retroactivity Clause of the Ohio Constitution was its finding that the endowment fund

constituted an irrevocable charitable trust that created vested rights for appellees as

former smokers who participated in smoking cessation programs funded by the

foundation. Having concluded, however, that the endowment fund was not an irrevocable

charitable trust, it created no vested rights for appellees or any other individual;

accordingly, appellees' constitutional claims fail. Appellants' first, third, and fourth

assignments of error are sustained.

{y(47} Appellants also claim that the trial court erred in concluding that appellees

had standing to challenge the constitutionality of H.B. 544. Given our conclusion that

appellees' claims are without merit and that there are no constraints on the General
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Assembiy's ability to expend the funds under these circumstances, we need not address

appellants' contention. Accordingly, appellants' second assignment of error is moot.

{y[48} Having concluded that the trial court improperly found H.B. 544

unconstitutional, we must address Legacy's cross-assignment of error. Legacy contends

the trial court erred in ruling that the contract between it and the foundation was invalid

and unenforceable, rendering Legacy's constitutional impairment of contract claim vrithout

merit.

{y[49} In analyzing whether legislative enactment violates the Contract Clauses of

the United States and Ohio Constitutions, a court must initially ask "'whether the change

in state law has "operated as a substantial impairment of a contractual reiationship." 19

State ex rel. Horvath v. State Teachers Ret. Bd. (1998), 83 Ohio St.3d 67, 76, quoting

Gen. Motors Corp. v. Romein (1992), 503 U.S. 181, 186, 112 S.Ct. 1105, 1109, quoting

Allied Structural Steel Co. v. Spannaus (1978), 438 U.S. 234, 244, 98 S.Ct. 2716, 2722.

This inquiry involves three components: "whether there is a contractuai reiationship,

whether a change in law impairs that contractual relationship, and whether the

impairment is substantial." Horvath at 76, quoting Romein, 503 U.S. at 186, 112 S.Ct. at

1109. The "obligations of a contract are impaired by a law which renders them invalid, or

releases or extinguishes them." Home Bldg. & Loan Assn. v. Blaisdelf (1934), 290 U.S.

398, 431, 54 S.Ct. 231, 238.

{150} Pursuant to the foregoing, we must first determine whether there exists a

contractual relationship between Legacy and the foundation. As noted, the triai court

concluded that no contractual relationship exists between the two entities as a result of

the board's noncompliance with R.C. 121.22, Ohio's Open Meetings Act. The trial court
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further concluded that the contract between the board and Legacy is invalid because:

(1) the board unlawfully delegated its statutory authority; (2) Renner executed the contract

without ratification by the board; and (3) the contract does not meet requirements for

grant agreements.

{151} Evidence presented at the hearing on the motions for preliminary injunction

establishes the following. The April 2, 2008 announcement regarding the stimulus

proposal raised concerns for several board members. Indeed, one board member

testified that upon hearing the announcement, he immediately believed the stimulus

proposal would precipitate an imminent legal dispute about whether the General

Assembly or the foundation had authority over the endowment fund. As such, prior to the

Aprii 4, 2008 board meeting, that board member discussed with several other board

members the nature of the foundation, its legal status, and the effect that any subsequent

legislative and/or legal action might have on the board's mission and fiduciary

responsibilities. Pursuant to those discussions, that board member informed Renner and

several other board members that he would propose at the Aprii 4, 2008 meeting that the

board transfer money from the endowment fund to an outside entity for use in tobacco

prevention and cessation.

{152} In the meantime, on April 2, 2008, Renner left a voicemail message with

Susan Wa ►ker, the assistant attorney general who represented the foundation, requesting

legal advice related to the stimulus proposal. Renner testified that his voicemail message

described the legal questions at issue and informed Walker that he needed her legal

advice for the board's April 4, 2008 meeting. Due to concerns about the attomey

general's dual representation of parties with potentially conflicting claims to the monies in
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the endowment fund, Renner also requested that the Attorney General appoint special

outside legal counsel for the foundation.

(153} Walker, who was out of the state on business, did not respond to Renner's

voicemail message; however, she informed Britt Stroftman, another assistant aftomey

general, of Renner's requests and asked her to notify senior management in the Attomey

General's office. On April 3, 2008, Strottman left a voicemail message with Renner stating

that the Attomey General was presently engaged in an important meeting to discuss the

issues raised by Renner. Strottman requested that Renner set forth the foundation's

requests for legal advice in writing and indicated that an assistant attorney general would

contact him before the board's April 4, 2008 meeting.

{q54} Renner unsuccessfully attempted to retum Strottman's call after office hours

on April 3, 2008. Pursuant to Strottman's request, Renner prepared a letter to the

Aftomey General, describing the issues about which the board requested advice. Due to

time constraints, Renner was unable to deliver the letter to the Attomey General's office

that day; accordingly, he resolved to present it to an assistant attorney general at the

board meeting the next day.

(155} At the time the board convened its April 4, 2008 meeting, the Attomey

General's office had not provided a substantive response to the legal questions posed by

Renner, nor had it appointed special counsel for the board. Renner testified that although

Walker had prPviously informed him that she could not attend the meeting due to a work

conflict, and that he had not expressly requested that another assistant attorney general

attend in her place, he fully expected an assistant attorney general to attend the meeting,

as one routinely attended board meetings, particularly when there were legal issues to
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discuss. However, no one from the attorney general's office attended the meeting.

Although Renner and the board members expressed concern about the absence of legal

counsel, no one called the attorney general's office to request that a lawyer attend the

meeting. Moreover, Renner testified that the board members discussed, but rejected, a

suggestion that the board convene a special meeting when an assistant attorney general

could be present.

{156} The official minutes from the April 4, 2008 board meeting reflect that shortly

after the meeting convened, the board chairman explained that the board needed to go

into executive session to discuss legal issues related to the events surrounding the

endowment fund. Following this announcement, one of the board members moved to go

into executive session "to consider confidential legal matters." The motion passed by

unanimous roll call vote.

(157} During the executive session, the board discussed several issues,

including: (1) whether the board or the General Assembly had legal authority over the

endowment fund; (2) whether the endowment fund constituted a tnist for the benefit of

Ohio smokers; (3) whether to transfer funds from the endowment fund to an outside

entity; and, if so, the amount of funds to transfer and the potential recipients of the

transferred funds; (4) the altematives for legal action against the General Assembly to

protect the endowment fund; (5) the board's obligation as fiduciaries of the endowment

fund; (6) the potential conflict of interest as to the Attorney General and the need for

independent outside counsel; (7) the likelihood of "imminent" litigation with the Governor

and General Assembly if the board transferred endowment fund monies to an outside

entity; and (8) the authorization of Renner to carry out the transfer.

Apx.037



Nos. 09AP-768, 09AP-769, 09AP-785, 09AP-786, 09AP-832 & 09AP-833 28

(158} Upon conclusion of the executive session, the board retumed to the public

portion of the meeting. According to the official meeting minutes, the board chairman

thanked the board for the two-hour discussion that occurred in executive session.

Thereafter, one of the board members moved to request the Attorney General "to appoint

special legal counsel to represent the Ohio Tobacco Use Prevention and Control

foundation to utilize the foundation endowment dollars as intended in Ohio Revised Code

183." Discussion related to the appointment of special counsel lasted approximately ten

minutes. Following a vote, the "special counsel" resolution passed 13-1.

(159} Immediately following the "special counsel" vote, another board member

made the following motion: "to authorize the transfer of $190,000,000 from the Tobacco

Use Prevention and Control foundation endowment fund to one or all of three

organizations equally: Campaign for Tobacco Free Kids, American Legacy foundation,

Ohio Hospital Association for Healthy Communities foundation, to carry out the mission of

the Ohio Tobacco Prevention foundation and futfill the board's fiduciary duties. In

addition, to authorize the Executive Director, Michael Renner, to do all things necessary

and prudent to carry out the transfer and to alter distribution if satisfactory contractual

agreements cannot be reached with one or more of the organizations." The board

adopted the transfer resolution by a vote of 10-4 without discussion.

{y[60} After the board meeting, Renner contacted all three organizations named in

the resolution. Legacy was the only organization able to respond within the foundation's

time frame and willing to enter into a contract in connection with the transfer.

(yj61) Thereafter, on April 8, 2008, Renner, pursuant to the authority granted him

by the board's transfer resolution, executed a contract with Legacy on behalf of the
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foundation, whereby, in return for the foundation's transfer of $190 million from the

endowment fund to Legacy, Legacy committed to utilize those funds in connection with

smoking cessation and prevention programs. Renner testified that prior to executing the

contract, an assistant attorney general reviewed and "signed ofP' on the contract. (Depo.

97.)

{162} Under the terms of the contract, Legacy agreed to: (1) focus use of the

funds upon Ohio populations; (2) prepare a plan, consistent with that of the foundation, to

reduce tobacco use by Ohioans, targeting particular groups; and (3) carry out, or provide

funding for private or public agencies to carry out, research and programs related to

tobacco prevention and cessation, and to that end, establish an objective process to

determine what research and program proposals to fund. After executing the contract,

Renner delivered a fetter on behalf of the foundation to the state treasurer, requesting that

the treasurer disburse and transfer $190 million of the endowment fund to Legacy.

(163} Legacy contends that the trial court erroneously concluded that the contract

between it and the foundation is invalid and unenforceable as a result of the board's

noncompliance with R.C. 121.22, Ohio's Open Meetings Act. More particularly, Legacy

challenges the trial eourt's findings that the board violated R.C. 121.22 by failing to state a

proper legal basis under R.C. 121.22(G) to convene in executive session and by

deliberating in executive session upon matters it was required to discuss in open session.

{164} Ohio's Open Meetings Act "is to be liberally construed to require a public

body at all times to take official action and conduct deliberations upon official business in

meetings open to the public. R.C. 121.22(A). Its purpose is to assure accountability of

elected officials by prohibiting their secret deliberations on public issues." State ex ret.
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Cincinnati Enquirer v. Hamilton Cty. Commrs. (Apr. 26, 2002), 1st Dist. No. C-010605,

citing State ex rel. Cincinnati Post v. Cincinnati, 76 Ohio St.3d 540, 544, 1996-Ohio-372.

If specific procedures are followed, public officials may discuss certain sensitive

information in a private executive session from which the public is excluded. R.C.

121.22(G) lists the seven matters that a public body may consider in executive session.

A public body may convene in executive session only after a motion and vote that

specifically identifies the permissible topic. R.G. 121.22(G); State ex rel. Long v. Council

of the Village of Cardington, 92 Ohio St.3d 54, 59, 2001-Ohio-130 (If a public body

decides to conduct an executive session, the public body must specify in its motion those

matters that it will discuss in the executive session.). The executive session may then be

held "for the sole purpose of the consideration of' one of the enumerated exceptions.

R.C. 121.22(G).

{165) Legacy contends that the motion to enter executive session stated a proper

basis under R.C. 121.22(G)(3), which permits executive session for the purpose of

conducting "conferences with an attorney for the public body conceming disputes

involving the public body that are the subject of pending or imminent court action." We

note, initially, that the motion does not mention conferencing with legal counsel for the

board. Further, pursuant to R.C. 109.02, the Attomey General is legal counsel for all

state agencies, including the board. Legacy concedes that no assistant attomey general

attended the April 4, 2008 board meeting. Legacy contends, however, that Renner, a

licensed attorney and the board's Executive Director, attended the meeting and provided

legal counsei to the board; accordingly, Legacy argues, Renner acted as the "attorney for

the public body," and, thus, the R.C. 121.22(G)(3) exception applies. We disagree.
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{166} Several board members testified that in the absence of an assistant

attorney general, the board questioned Renner and three of the board members, all of

whom are licensed attomeys in Ohio, about the legal matters at issue and that the four

attorneys responded to the board's questions utilizing their legal training and expertise.

However, Renner, as well as several board members, testified that all four attorneys

expressly stated that their responses were not made in any official capacity as the board's

attorneys. In addition, several board members testified that they did not believe that

Renner or the three attomey board members acted as legal counsel for the foundation.

The four attomeys, including Renner, testified that they did not consider themselves to be

attorneys for the board.

{167) Ohio law establishes that board members or employees who happen to be

attorneys are not the "attorney for the public body" contemplated by R.C. 121.22(G)(3).

Awadalla v. Robinson Memoriat Hosp. (June 5, 1992), 11th Dist. No. 91-P-2385 (meeting

minutes reflect attorney board member Stephen Colechhi was designated as Senior Vice

President; accordingly, the evidence did not support an argument that he served as the

hospital's attorney); In rre Smith (May 15, 1991), 5th Dist. No. CA-90-11. (R.C.

121.22(G)(3) did not apply because the county prosecutor, who was the attorney for the

public body, was not present at the meeting).

{168} Legacy contends that Awadalla was superceded by the Ohio Supreme

Court's decision in State ex reL Leslie v. Ohio Housing Finance Agency, 105 Ohio St.3d

261, 2005-Ohio-1508. Legacy's contention is without merit, as Leslie considered a

narrow, unrelated issue; that is, whether the attorney-client privilege exists between a

state agency and its in-house counsel when that counsel is not an assistant attomey
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general. The court held that those communications are privileged. ld. at ¶36. Leslie did

not expressly or implicitly overrule Awadalla. Indeed, the court did not mention either

Awadalla or the Open Meetings Act. Finally, Leslie does not stand for the proposition that

an Executive Director or board member who is also an attorney can serve as the attomey

for a board for purposes of discussing "pending or imminent court action" in executive

session.

{q69} Here, the board's official meeting minutes and the testimony of several

board members demonstrates that Renner was present at the board meeting in his

capacity as Executive Director, not as the board's attomey. Because the evidence does

not support the argument that neither Renner nor any of the other attorneys present at the

meeting were acting as legal counsel for the board, the trial court correctly found that the

board did not convene in executive session to confer with "an attorney for the public

body."

{170} Secondly, the motion does not cite "pending or imminent court action" as

the reason for entering executive session. Rather, the motion states only that executive

session was required "to consider confidential legal matters." The tenn "confldential legal

matters" encompasses a myriad of subjects which may or may not be related to, or result

in, court action. A finding that this statement was sufficient to satisfy the notice

requirement of R.C. 121.22(G)(3) would render the express requirement that the matters

the board intended to discuss in executive session were the subject of "pending or

imminent court action" meaningless. Thus, we conclude that a reference to "confidential

legal matters" is insufficient to satisfy the notice requirement of R.C. 121.22(G)(3).
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(171) Moreover, even if the board properly convened in executive session and

discussed issues that may have qualified as discussions related to "imminent court

action" if the board's attorney had been present, the board's discussions went well

beyond this subject matter to basic policy decisions facing the board-topics that should

have been discussed in open session. A resolution is invalid unless adopted in an open

meeting of the public body. R.C. 121.22(H). Additionally, "[a] resolution, rule, or formal

action adopted in an open meeting that results from deliberations in a meeting not open to

the public is invalid unless the deliberations were for a purpose specifically authorized in

division (G) **` and conducted at an executive session held in compliance with this

section" Id. As noted previously, the board discussed at length whether to transfer

money from the endowment fund to an outside entity, the amount of funds to transfer, and

potential recipients of the transferred funds. We do not agree with Legacy's contention

that all these topics were inextricably entwined with the subject of imminent litigation.

Assuming arguendo that the board's discussions about transferring funds to an outside

entity qualified as related to "imminent court action," the board's specific discussions

regarding the amount of funds to transfer and to whom to transfer the funds were not

related to such court action and thus were required to be held in open session.

{1721 "'Deliberations' involve more than information-gathering, investigation, or

fact-finding." Springfie(d Loc. School Dist. Bd. of Edn. v. Ohio Assn. of Pub. School Emp.,

Loc. 530 (1995), 106 Ohio App.3d 855, 864, citing Holeski v. Lawrence (1993), 85 Ohio

App.3d 824, 829. Deliberations involve the weighing and examining of reasons for and

against a course of action. Id., citing Webster's Third New International Dictionary (1961),

596. See also Thiefe v. Harris (June 11, 1986), 1st Dist, No. C-860103 (" A ffer a public

Apx. 043



Nos. 09AP-768, 09AP-769, 09AP-785, 09AP-786, 09AP-832 & 09AP-833 34

body has obtained the facts, it deliberates by thoroughly discussing all of the factors

involved, carefully weighing the positive factors against the negative factors, cautiously

considering the ramifications of its proposed action, and gradually arriving at a proper

decision which reflects this legislative process." (Emphasis sic.)). "Deliberations involve a

decisional analysis, i.e., an exchange of views on the facts in an attempt to reach a

decision." Piekutowski v. S. Cenf. Ohio Educ. Serv: Ctr. Goveming 8d., 161 Ohio App.3d

372, 379, 2005-Ohio-2868. While it is permissible for a public body to gather information

in private, a public body cannot deliberate privately in the absence of specifically

authorized purposes. Id.

(173} Having reviewed the evidence in the record, it is clear that the board

deliberated during the executive session on the issues of the amount of the endowment

fund to transfer and to whom to transfer the funds. Indeed, several board members

testified that the board took a straw poll during the executive session conceming the

proposal to transfer $190 million to one or more of three outside entities. Renner testified

that all the board members were asked to state their opinions on the transfer motion. In

addition, several board members testified that a consensus fonned during the executive

session in favor of adopting the proposal set forth in the transfer resolution. The record

indicates that there was absolutely no discussion by the board about the transfer

resolution in the public session. Specifically, as previously noted, the meeting minutes

indicate that following the motion and vote on the "special counsel" resolution, one of the

board members immediately moved to transfer $190 million of the endowment fund to

one or more of the three entities discussed in executive session. At least two board

members testified that there was no discussion on the motion during the public portion of
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the meeting. Given the absence of any public discussion by the board about the specifics

of the transfer resolution, it is reasonable to conclude that the board's discussion

regarding the amount and potential recipients of the transferred funds occurred during the

executive session.

(9174) However, evidence that a public body deliberated on a public issue in

executive session does not automatically result in invalidation of a resolution. "Besides

the act of deliberation, there must be proof of causation." SpringBetd Loc. School Dist.

Bd of Edn., supra. Thus, there must be evidence in the record that the public body

arrived at its decision on the matter as a result of the nonpublic deliberations. (d. at 863-

64. Here, the meeting minutes reflect that the board did not discuss the transfer

resolution in open session. At least one board member testified that the transfer motion

made in open session resulted from discussions held during executive session.

Accordingly, we agree with the trial court's finding that the board violated R.C. 121.22 by

deliberating in executive session upon matters it was required to discuss in open session,

(175} Legacy claims, citing Jones v. Brtiokfi'eld Twp. Trustees (June 30, 1995),

11th Dist. No. 92-T-462 and Roberto v. Brown Cty. Gen. Hosp. (Feb. 8, 1988), 12th Dist.

No. CA87-06-009, that the Attorney General waived its right to assert an Open Meetings

Act violation by failing to send an assistant attorney general to the board meeting.

Neither case applies here. Jones involved board members using their own Open

Meetings Act violation to invalidate their own actions. RQberfo also involved board

members seeking to invalidate their own board's action. Further, Roberto contained an

additional equitable component: Roberto had relied upon the allegedly invalid

employment agreement for five years. No such equivalent reliance exists here.
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{9[76} As noted previously, the Open Meetings Act is designed to prevent public

officials from "meeting secretly to deliberate on public issues without accountability to the

public." Cincinnati Post at 544. As the Supreme Court of Ohio recognized: "One of the

strengths of American government is the right of the public to know and understand the

actions of their elected representatives. This includes not merely the right to know a

govemment body's final decision on a mafter, but the ways and means by which those

decisions were reached." White v. Clinton Cty. Bd. of Commrs., 76 Ohio St.3d 416, 419,

1996-Ohio-380.

{q77} After thoroughly reviewing the record, we conclude that the board violated

R.C. 121.22 by improperly convening in executive session and by deliberating upon

issues not raised in the motion to convene, and that the resolution resulted from those

nonpublic deliberations. Absent the transfer resolution, which is invalid as a result of the

Open Meetings Act violation, Renner lacked authority to enter into the contract with

Legacy. Accordingly, the contract between Legacy and the foundation is invalid and

unenforceable. Having concluded that the contract between the board and Legacy is

invalid and unenforceable as a result of the board's non-compliance with the Open

Meetings Act, we need not consider the trial court's other reasons for finding the contract

unenforceable.

(178} Given our conclusion that no contractual relationship exists between the

board and Legacy, LPgacy's constitutional impairment of contract claim necessarily fails.

Accordingly, Legacy's cross-assignment of error is overruled,

{179} For the foregoing reasons, appellants' first, third and fourth assignments of

error are sustained, their second assignment of error is moot, and Legacy's conditional
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cross-assignment of error is overruled. We affirm the judgment of the Franklin County

Court of Common Pleas denying declaratory and injunctive relief to Legacy but reverse

the judgment granting declaratory and injunctive relief to appellees and remand these

matters to the trial court for further proceedings consistent with this decision.

Judgment affirmed in part, reversed in part,
and matters remanded to friat court.

McGRATH, SADLER and TYACK, JJ., concur.
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IN THE COURT OF COMMON PLEAS
FRANKLIN COUNTY, OHIO

BOARD OF TRUSTEES OF THE
TOBACCO USE PREVENTION AND
CONTROL FOUNDATION, et al.,

Plaintiffs, JUDP

V.

KEVIN L. BOYCE,
TREASURER OF STATE, et al.,

Defendants.

ROBERT G. MILLER, JR., et al.

Plaintiffs,

V.

STATE OF OHIO, et al.

Defendants.

CASE NO. 08 CV 005363

CASE NO. 08 CV 07691

JUDGE FAIS

FINAL JiJDGMENT ENTRY

Following trial on the permanent injunction held June 1, 2009, an4lbased on the evidence

admitted at trial, the Court readopts and incorporates herein its Findings of Fact and Conclusions

of Law in the Order Granting Preliminary Injunction, filed February 10, 2009, and expressly

finds that each fact set forth therein is supported by clear and convincing evidence. The Court

acknowledges and reserves unto each party all objections to the extent the Court's prior Findings

of Fact and Conclusions of Law are different than that party's proposed Findings of Fact and

Conclusions of Law filed on July 3, 2008.
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FINDINGS OF FACT

In addition to the Court's previous Findings of Fact that are incorporated herein, the

Court finds that the following facts have been proven by clear and convincing evidence:

1. The Amended Complaint

224. Plaintiffs Robert G. Miller, Jr. and David Weirnnann, in their Amended

Complaint filed March 3, 2009, allege that Substitute H.B. 544 and Amended S.B. 192 of the

127th General Assembly not only violate the Contracts Clauses of the United States Constitution,

Art. I, § 10, and the Ohio Constitution, Art. II, § 28, but also retroactively impair substantive

rights in violation of the Retroactivity Clause of the Ohio Constitution, Art. II, § 28, by

purporting to liquidate the Ohio Tobacco Use Prevention and Control Endowment Fund (the

"Endowment Fund") and divert those monies to the Jobs Fund for the Stimulus Proposal (as

defined in the Court's February 10, 2009 Order).

II. The State's Funding Of The Trust

225. In 2000, the General Assembly appropriated $234,861,033 of tobacco settlement

payments to a fund controlled by the Director of the Ohio Departinent of Health ("ODH") for

fiscal year 2001. [State Ex. G, Am. Sub. S.B. 192, § 6] That legislation further states: "The

Director of Health shall disburse moneys appropriated in this appropriation item to the Tobacco

Use Prevention and Control Endowment Fund created by section 183.08 of the Revised Code to

be used by the Tobacco Use Prevention and Control Foundation to carry out its duties." [State

Ex. G, Am. Sub. S.B. 192, § 6] In accordance with this legislation, the State in fact disbursed the

previously appropriated monies to the Endowment Fund outside the state treasury. [Hearing Tr.,

Vol. II, at 115-16 (Renner)]
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226. The General. Assembly and the State plainly intended to create the Endowment

Fund (the "Trust") as an irrevocable trnist by enacting R.C. 183.07 and 183.08 without reserving

auy right to revoke the Trust; by expressly establishing the Endowment Fund outside the state

treasury; by expressly designating the Ohio Tobacco Use Prevention and Control Foundation

(the "Foundation") as "trustee" of the Endowment Fund; by providing the Foundation with

fiduciary responsibilities and control over the Fund; by specifying by statute the intended

beneficiaries of the T'rust (Ohio's youth and tobacco users); and by making completed,

unconditional transfers of monies into the Endowinent Fund (subsequent to, and as distinguished

from, the General Assembly's prior appropriations to ODH for tobacco cessation purposes).

[State Ex. G, Am. Sub. S.B. 192, § 6] [Hearing Tr., Vol. I, at 73-76 (Crane)] [Hearing Tr., Vol.

II, at 12-13 (Renner)]

III. Undisputed Evidence Shows That The State Has Less Drastic Alternatives To Serve

The State's Purpose

227. As this Court previously found in its Order Granting a Preliminary Injunction, and

in connection with Plaintiffs' claims that H.B. 544 violates the Contracts Clauses of the United

States Constitution, Art. I, § 10, and the Ohio Constitution, Art. II, § 28: "The State has

reasonable and equally effective alternative means of funding $230 milIion for the Stimulus

Proposal and achieving the stated purposes of the Stimulus Proposal without the need to divert

monies from the Endowment Fund. [Hearing Tr., Vol. III, at 81-86 (Proctor)] The State could

fund the $230 million portion of the Stimulus Proposal that H.B. 544 seeks to take from the

Endowment Fund by the issuance of general obligation bonds - the same method by which

Governor Strickland proposed on February 6, 2008 to fund $1.5 billion of the jobs stimulus

package - without diverting any monies fi•om the Endowment Fund." [Heaiing Tr., Vol. III, at

75-86 (Proctor)] [Pl. Exs. 11, 12, 24]
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228. After the preliminary injunction hearing in early June 2008 in this case, another

law went into effect that purports to further appropriate the monies that, pursuant to H.B. 544,

were to be transferred from the liquidated Endowment Fund to the Jobs Fund. Am. Sub. H.B.

554, effective June 12, 2008, purports to appropriate $150 million over a three-year period from

the yet-to-be-funded Jobs Fund to new biomedical and bioproducts programs in Ohio. [6/1/09

Hearing Tr., at 13, 24-25, 29 (Griffin)]

229, Yet, the depletion of the Endowment Fund is not necessary to achieve the goals of

the Stimulus Proposal or creating Ohio jobs, whether through the biomedical and bioproducts

prograins or otherwise. As the Court previously found, diversion of the Endowment Fund

monies is not necessary when there is a less drastic alternative to serve the State's goal of

creating Ohio jobs. Instead of offering evidence that the State is unable to create Ohio jobs or

fund the new bioinedical and bioproducts programs unless the Endowment Fund is liquidated,

the State's witness, John Griffin, admitted that alternative sources of funding are, in fact,

available without the necessity of liquidating the Endowment Fund. Mr. Griffin merely focused

his testimony on the importance of creating Ohio jobs through the new biomedical and

bioproducts programs, not whether the State has alternative means of creating Ohio jobs or

funding those programs without liquidating the Endowment Fund. [6/1/09 Hearing Tr., at 13-14

(Griffin)]

230. The State still does not contest the credible testimony of Allen Proctor, a public

finance and budgeting expert, that H.B. 544's depletion of the Endowment Fund is not necessary

because there is an equally effective, less drastic alternative to serve the State's goal of creating

jobs in Ohio: the State's issuance of general obligation bonds. [Hearing Tr., Vol. III, at 75-86]

[Pl. Exs. 11, 12, 24]



231. In fact, the State's witness, Mr. Griffin, conceded at trial that Ohio's new

biomedical and bioproducts programs could be funded through the State's issuance of bonds:

Q: And you are not aware of any constraints that would keep the State
of Ohio from issuing bonds to fimd Ohio's new biomedical and
bioproducts job stimulus programs, are you?

A: There is a five percent cap constitutional on debt from the State that

Q:

would be one constraint that we obviously would have to deal with.

And these programs could be funded within that cap, couldn't they?

A: Yes.
[6/1/09 Hearing Tr., at 31-32 (Griffin)]

232. Mr. Griffin also acknowledged that the federal governnient has now passed job

stimulus legislation that dwarfs Ohio's Stimulus Proposal and related legislation. [6/1/09 Hearing

Tr., at 32-33 (Griffin)] See American Recovery and Reinvestment Act, Pub. L. No. 111-5, 98

Stat. 1861, 123 Stat. 115 (2009) (the "Federal Stimulus Program"). The State of Ohio is

receiving $8,200,000,000 from the Federal Stimulus Program, which will save or create more

than 130,000 Ohio jobs. [Pl. Ex. 28] [6/1/09 Hearing Tr., at 33-36 (Griffin)] In addition,

substantial other federal stimulus funds are directly available to Ohio companies, including Ohio

biomedical and bioproducts programs, for the purpose of creating Ohio jobs. [Id.]

233, Mr. Griffin further testified that there are a multitude of alternative funding

sources available for biomedical and bioproducts programs in Ohio:

• Ohio's Third Frontier Program has $700 million available for all phases of Ohio
biomedical and bioproducts programs. [6/1/09 Hearing Tr., at 29-31 (Griffin)]

• Ohio is receiving $96 million of federal stimulus funds for its energy program, which
provides funding for development of bioproducts. [Id. at 37-41 ] [Pl. Exs. 29, 301

• The Federal Stimulus Program is providing $786.5 million for advanced research and
development of biofuels, which are bioproducts, including $480 million for
demonstration-scale biorefineries - the same types of biorefineries that Ohio's
bioproducts program would be funding. [6/1/09 Hearing Tr., at 41-43 (Griffin)] [Pl.
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Ex. 31] These federal stimulus dollars are available to the same Ohio companies that
would be applying for funds from the Ohio bioproducts program. [6/1/09 Hearing

Tr., at 44 (Griffin)]

• There is another $3.4 billion of federal stimulus funds available for biofuels
(bioproducts) programs. [Id at 44-45] [Pl. Ex. 33]

• The Federal Stimulus Program is providing a total of $10.4 billion for biomedical
research activities, including two separate grant programs currently providing a
combined total of $400 million for biomedical research and development, which is
available to the State and Ohio biomedical and bioproducts companies. [6/1/09
Hearing Tr., at 45-46, 71-75 (Griffin)] [Pl. F.xs. 35, 36, 37, 38]

• Even witliout the Federal Stimulus Program, the National Institute of Health and
National Science Foundation aimually provides over $800 million to Ohio teclmology
companies, including those in the biomedical and bioproducts areas. [6/1/09 Hearing

Tr., at 52 (Griflin)]

•"I'he Federal Small Business Innovative Research Program annually provides several
hundreds of millions of dollars to Ohio companies, including those in the biomedical

and bioproducts areas. [Id. at 52-53]

• The Ohio Venture Capital Authority lias $150 million of financing available for Ohio
technology companies, including biomedical and bioproducts cornpanies. [Id. at 53]

• The Ohio Innovative Loan Program provides $20 million each year to Ohio
tecluiology companies, including biomedical and bioproducts companies. [Id at 53-

54]

• The Ohio Thomas Edison Program provides $16 million of funding each year for
Ohio technology companies, ineluding biomedical and bioproducts organizations.

[Id. at 54]

• The Ohio Entrepreneurial Signature Program has $60 million of fiinding available for
Ohio biomedical and bioproducts companies. [Id. at 54-55]

• Ohio's Advanced Energy Job Stimulus Program has $150 million of funding
available for advanced energy programs, which overlap with the proposed new Ohio
bioproducts program. [Id. at 55-56]

® The Ohio Research Commercialization Grant Program has $2 million of funding
available each year for Ohio biomedical and bioproducts programs. [Id. at 56-57]

• The Federal Farm Bill, the Ohio Department of Development's ("ODOD's") Chapter
166 Loan Program, ODOD's Research and Development Loan Prograrn, combined
with local property tax abatements, infrastnicture assistance, and Third Frontier
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marketing assistance, provide two to three times the amount of funding for Ohio
biomedical and bioproducts programs than the amounts those programs were slated to
receive from the Endowment Fund - i.e., $300 to $450 million over the next three

years. [Id. at 57-59] [P1. Exs. 40, 41]

• The Ohio Technology Investment Tax Credit Program provides $2.5 million of
funding each year for Ohio technology companies, including biomedical and

bioproducts programs. [Id. at 60]

• Private venture capital and equity investors provide an average of $180 million each
year for developing Ohio companies, including biomedical and bioproducts

companies. [Id at 60-61 ]

• ODOD's Economic Development Contingency Fund annually has $4 million, which
is available for Ohio biomedical and bioproducts programs. [Id. at 61]

234. In total, in addition to the State's ability to issue bonds to fund job-creation

programs such as the new biomedical and bioproducts programs, the Federal Stimulus Program

and other existing government programs provide in excess of $4 billion of fiinding that is

available to biomedical and bioproducts programs in Ohio.

235. Many of these and other state and federal government prograins overlap with

Ohio's proposed new biomedical and bioproducts progranis by providing hundreds of millions of

dollars of funding for the same stages of the commercialization process that the new Ohio

programs were to be funding. [Id. at 62-71 ][Pl. Ex. 27, at pg. 2]

IV. Irreparable Harm Harm To Third Parties, and Public Interest

236. Depletion of the Endowment Fund and discontinuance or reduction in the Ohio

tobacco prevention and cessation programs funded by the Endowment Fund would cause

irreparable harm to Plaintiffs Miller and Weinmann, who rely on those programs to become and

remain tobacco free. [Hearing Tr., Vol. I, at 146-48 (Weinmann)] [Hearing Tr., Vol. II, at 170

(Miller)]



237. Depletion of the Endowment Fund, and discontinuance or reduction of the

tobacco prevention and cessation programs ftmded by the Endowment Fund, would result in a

substantial increase in tobacco-related premature death and disease in Ohio, [Hearing Tr., Vol. II,

at 176-77, 204-06 (Healton)] [P]. Ex. 18, Wewers Dep. at 26-27], and result in a substantial

increase in medical expense for both Ohioans and the State of Ohio for treatment of tobacco-

related disease. [Hearing Tr., Vol. II, at 206-07 (Healton)]

CONCLUSIONS OF LAW

In addition to the Court's previous Conclusions of Law that are incorporated herein, the

Court makes the following Conclusions of Law:

V. Standine For Amended Complaint

238. In addition to the Court's prior deter-minations as to why Plaintiffs Miller and

Weinmann have standing to bring this action, they have standing to pursue the claims in their

Aniended Complaint for another reason. As actual participants in the tobacco cessation

programs funded by the Endowment Fund, Plaintiffs Miller and Weinmann are specifically

identifiable beneficiaries of the Trust. `Thus, ihey have standing under the Ohio Trust Code to

bring this action to prevent the State's attempt to tenninate the Trust. R.C. 5804.10(B), read in

conjunction witlt R.C. 5804.13, expressly states that a "beneficiary may commence a proceeding

to ... disapprove a proposed ... termination" of a charitable trust.

VI. Permanent Injunction Standards

239. "Injunctive relief is warranted when a statute is unconstitutional, enforcement will

infringe upon constitutional rights and cause irreparable harm, and there is no adequate remedy

at law." United Auto Workers, Local Union 1112 v. Philoniena, 121 Ohio App. 3d 760, 781



(10th Dist. 1998). See also Franklin County Dist, Board of Health v. Paxson, 152 Ohio App. 3d

193,1125 (10th Dist. 2003).

240. A trial court's issuance of a permanent injunction is particularly warranted where,

as here, the moving party not only prevails on the merits under substantive law and shows an

impending threat of irreparable harm, but also shows that (i) the harm outweighs any injury that

the injunction may inflict on the other party, and (ii) the injunction would serve the public

interest. See Paxson, 152 Ohio App. 3d at ¶ 25 (injunctive relief involves balancing of equities).

VII. Plaintiffs Prevail On The Merits

241. Plaintiffs Miller and Weinmann prevail on the merits of the substantive law

because they have established, by clear and convincing evidence, that H.B. 544 not only violates

the Contracts Clauses of the United States Constitution, Art. 1, § 10, and the Ohio Constitution,

Art. II, § 28, but also violates the Retroactivity Clause of the Ohio Constitution, Article lI, § 28,

by retrospectively impairing Plaintiffs' pre-existing substantive riglits, imposing new substantive

burdens, and disabling the'I'rust and its tobacco prevention and cessation programs.

242. While the State, under the Contracts Clauses of the federal and state

Constitutions, may impair a contractual obligation if it is necessary to serve an important State

purpose, there is no such necessity exception for the enactment of retroactive laws. The

Retroactivity Clause of the Ohio Constitution, Article II, § 28, states: "The general assembly

shall have no power to pass retroactive laws...." A new statute that expressly applies

retroactively is unconstitutional if it impairs or affects substantive, as opposed to merely

remedial, rights. Van Fossen v. Babcock & Wilcox Co., 36 Ohio St. 3d 100, 106-07 (1988).

Accord: Smith v. Smith, 109 Ohio St. 3d 285, ¶ 6 (2006) ("[a] statute that applies retroactively

and that is substantive violates Section 28, Article II of the Ohio Constitution").



243. An unconstitutional substantive law is "[e]very statute which takes `away or

impairs vested rights acquired under existing laws, or creates a new obligation, imposes a new

duty, or attaclies a new disability, in respect to transactions or considerations already past...."

Van Fossen, 36 Ohio St. 3d at 106, quoting Cincinnati v. Seasongood, 46 Ohio St. 296, 303

(1889). Accord: Smith, 109 Ohio St. 3d at ¶ 6 (a statute is substantive wliere it "impairs vested

rights, affects an accrued substantive right, or imposes new or additional burdens, duties,

obligations, or liabilities as to a past transaction"); State v. Walls, 96 Ohio St. 3d 437, at 19

(2002) (it is "settled in Ohio that a statute runs afoul of [the prohibition in Section 28, ArCicle 11

of the Ohio Constitution against retroactive laws] if it takes away or impairs vested rights

acquired under existing laws").

244. Conversely, "remedial laws are those affecting only the remedy provided," such

as "laws which merely substitute a new or more appropriate remedy for the enforcement of an

existing right." Van Fossen, 36 Ohio St. 3d at 107.

245. This Court undertakes review of H.B. 544 mindful of the presuniption of the

constitutionality of legislative enactments. Yet, there can be no reasonable doubt that H.B. 544

violates the Retroactivity Clause of the Ohio Constitution, Art. II, § 28.

246. H.B. 544, on its face, applies retrospectively to the pre-existing Trust. Section 4

of H.B. 544 expressly directs the Treasurer to liquidate the entire Endowment Fund, which has

existed for more than eight years:

"Notwithstanding any provision of law to the contrary, on the effective
date of this section, the Treasurer of the State shall liquidate the Tobacco
Use Prevention and Control Foundation Endowment Fund created by
section 183.08 of the Revised Code in a prudent manner. The Treasurer
of State shall deposit into the state treasury to the credit of the Tobacco
Use Prevention Fund (Fund 5BXO), which is hereby created, the lesser
of $40 million or 14.8 per cent of the proceeds from the liquidation. The
Treasurer o1' State shall deposit the remaining proceeds from liquidation
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irito the state treasuiy to the credit of the Jobs Fund (Fund 5Z30), which

is hereby created."

247. Thus, H.B. 544 expressly applies restrospectively, just like the statute in Van

Fossen, where the Supreme Court held that a new statute "clearly expressed legislative intent"

that it be applied retrospectively because it applied to cases existing on its effective date

"notwithstanding any provision of any prior statute or rule of law." 36 Ohio St. 3d at 106.

248. H.B. 544 is also clearly substantive, not remedial. By liquidating the Endowment

Fund and attempting to divert those monies to the Jobs Fund, H.B. 544 impaiis the substantive

and vested trust rights and interests of Plaintiffs Miller and Weinmami and the other actual Ohio

beneficiaries of the Trust and the Trust corpus, the Endownient Fund. H.B. 544 also

substantively imposes new burdens on - indeed, disables - the Trust, the tobacco prevention and

cessation prograrns it funds, and the Ol1io tobacco users participating in those programs,

including the individual Plaintiffs. Bank One Trust Co., N.A_ v. Reynolds, 173 Ohio App. 3d 1,

¶¶ 19-27 (2007) (holding that new statute, which retroactively impaired a beneficiary's trust

interests, violated Art. II, § 28 of the Ohio Constitution because the statute unposed a new

burden on substantive rights).

249. The Ohio Supreme Court holds that "[t]hc charitable purpose of a charitable trust

becomes vested in use or enjoyment at the time of the creation of the equitable duty of the

person, by whom the property is held, to deal with such property for such charitable purpose,

whetlier actual enjoyment by the beneficiaries of the charitable trust is present or [in the] future."

Brown v. Buyer's Corp., 35 Ohio St. 2d 191, 196 (1973). When such a duty by the trustee is

created, the right of use and enjoyment of the trust for charitable purposes beconies "fixed and

iiTevocable." Id.
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250. The right of use and enjoyment of the Endowment Fund for purposes of reducing

tobacco use by Ohioans became vested, and thus fixed and irrevocable, inore than eight years

ago, when the State funded the Trust and itnposed a fiduciary duty upon the Ohio Tobacco Use

Prevention and Control Foundation, as trustee, to cairy out and fund tobacco use prevention and

cessation programs and related research in Ohio. R.C. 183.07 and 183.08.

251. Plaintiffs Miller and Weinmann therefore have prevailed on the merits in

establishing that H.B. 544 retroactively impairs substaiitive and vested trust rights in violation of

the Ohio Constitution, Art. II, § 28.

252. The prohibition under Ohio Constitution, Art. lI, § 28 against retroactive,

substantive laws is absolute, The General Assembly cannot pass retroactive, substantive laws

even if there is purportedly an important public ptu-pose for doing so. The State cites no law to

the contrary.

253. To the extent that Antended S.B. 192, prior to its repeal on May 6, 2008,

purported to liquidate the Endowment Fund and divert its monies elsewhere, Amended S.B. 192

is also unconstitutional and of no legal effect for the same reasons.

VIII. Irreparable Harm

254. There is clear and convincing evidence that, absent pcrmanent injunctive relief,

Plaintiffs Miller and Weinmann, as well as the other Trust beneficiaries who actually were

participating in the tobacco prevention and cessation programs funded by the Endowment Fund,

will immediately suffer it-reparable harm resulting from depletion of the Endowment Fund and

the discontinuance or reduction of the programs on which they rely to become and remain

tobacco free. T'hese Plaintiffs ltave no adequate remedy at law.



IX. No Harm To The State , Harm To Third Parties, And Public Interest

255. The harm that would be suffered by the individual Plaintiffs and the other, third-

party "rrust beneficiaries if permanent injunetive relief is not granted far outweighs any harm to

the State if injunctive relief is granted. Enjoining the enforcement of an unconstitutional statute

does not harm the State. Moreover, no harm will result from granting injunctive relief because

the State has other, equally effective alternative means of achieving its stated purpose of creating

Ohio jobs without depleting the Endowment Fund.

256. Granting permanent injunctive relief actually benefits the State and the public by

permitting the Endowinent Fund monies to continue to be used to carry out life-saving tobacco

prevention and cessation programs in Ohio, wliich also reduces the State's cost of providing

health care to its citizens.

X. Plaintiffs Miller And Weinmann Are Entitled To Final Declaratory And Injunctive

Relief

257. Based on the Findings of Fact and Conclusions of Law set forth herein, as well as

the Court's readopted Findings of Fact and Conclusions of Law in its February 10, 2009 Order

Granting Preliminary Injunction, Plaintiffs Miller and Weinmann are entitled to a final judgment

declaring that those portions of II.B. 544 and Am. S.B. 192 that purport to (i) liquidate or

transfer the monies from the Endowment Fund or (ii) terminate the Trust or revoke its tenns,

violate the Retroactivity Clause of the Ohio Constitution, Art. II § 28, and thus are void ab initio,

invalid, and unenforceable.

258. Based on the Findings of Fact and Conelusions of Law set forth herein, as well as

the Court's readopted Findings of Fact and Conclusions of Law in its February 10, 2009 Order

Granting Preiiminary Injunction, Plaintiffs Miller and Weimnann are entitled to a final judgment

declaring that those portions of H.B. 544 and Am. S.B. 192 that purport to (i) liquidate or
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transfer the monies from the Endowment Fund or (ii) terminate the Trust or revoke its terms, also

violate the Contracts Clauses of the United States Constitution, Art. I, § 10, and the Ohio

Constitution, Art. II, § 28, and thus are void ab irzitio, invalid, and unenforceable.

259. For all of these reasons, Plaintiffs Miller and Weinmann are entitled to a

permanent injunction, protecting the Endowrnent Fund and enjoining all Defendants and their

agents from enforcing, implementing, or othertivise acting on the-invalid provisions of H.B. 544

and Am. S.B. 192.

XI. Order Of The Court

For the reasons stated in the Court's Findings of Fact and Conclusions of Law, F1NAL

JUDGMENT is hereby entered as follows:

(A) Judgment is entered against Intezvening Plaintiff Anierican Legacy Foundation

("Legacy") and in favor of Defendants State of Ohio, Attorney General of the State of Ohio,

Treasurer of the State of Ohio, Ohio Department of Health ("ODH") and its Director Alvin D.

Jackson, and Cross-Claim Defendant Tobacco Use Prevention and Control Foundation and

Board of Trustces (the "Foundation"), on Legacy's claims for declaratory and injunctive relief,

because the $190 million contract between Legacy and the Foundation, dated April 8, 2008, is

not valid or enforceable.

(B) Judgment is entered in favor of Plaintiffs Robert G. Miller, Jr. and David W.

Weimnann and against Defendants State of Ohio, Ohio Attorney General, Ohio Treasurer of

State, and ODH and its Director Alvin D. Jackson, on the claims of Plaintiffs Miller and

Weinmami for declaratory and injunctive relief as follows:

(a) Those portions of Substitute H.B. 544 and Amended S.B. 192 of the 127th

General Assembly that purport to (i) liquidate or transfer the monies from the Ohio Tobaceo Use



Prevention and Control Endowment Fund (the "Endowment Fund" or "Trust"), or (ii) terminate

the Trust or revoke its tenns, clearly violate the Retroactivity Clause of the Ohio Constitution,

Art. II § 28, and the Contracts Clauses of the United States Constitution, Art. I, § 10, and the

Ohio Constitution, Art. II, § 28, and, thus, are void ab initio, invalid, and unenforceable.

(b) Defendants State of Oliio, the Treasurer of the State of Ohio, the Attorney

General of the State of Olrio, ODH and its Director Alvin D. Jackson, and each of their

successors in office, as well as all other officials, agents and representatives of the State of Ohio,

and anyone acting in concert with them or on their behalf, are hereby permanently enjoined

from: (i) enforcing, implementing, or otherwise acting on any provision of H.B. 544 or Am.

S.B. 192 relating to the Endowment Fund or purporting to terininate the Trust or revoke its

terrns; (ii) terminating or seeking to terminate the Trust; and (iii) using, expending, disbursing,

appropriating, transferring, liquidating, diverting, or otherwise removing the monies and other

assets of the Endowment Fimd for any purpose except as set forth in subparagraph 2(c) below.

All actions, orders, directives, instructions or other state actions that purport to enforce or take

any action relating to, or in reliance on, those invalid provisions of H.B. 544 and Am. S.B. 192,

are hereby rendered void, ineffective and permanently enjoined.

(c) All assets, investments, funds, proceeds, monies or other amounts that are

in the Endowment Fund shall remain in the Endowment Fund, which shall be in the custody of

the Treasurer of the State of Ohio but "shall not be a part of the state treasury," and shall not be

subject to control, appropriation, or reappropriation by the General Assembly; provided,

however, tlrat, as done previously in this case, any party, pending appeal of this judgment or

thereafter, may apply to the Court for use or disbursement of monies in the Endowment Fund

solely for the parpose of reducing tobacco use by Ohioans by carrying out, or providing funding



for private or public agencies to carry out, research and programs related to tobacco use

prevention and cessation, in accordance with the original terms of the T rust. No assets,

investments, funds, proceeds, monies or other amounts that are in or derived from the

Endowment Fund shall be used, expended, disbursed, appropriated, transfeiTed, liquidated,

diverfed, or otherwise removed for any other purpose.

(C) These consolidated actions are hereby terminated, except that this Court retains

continuing jurisdiction to enforce this order, protect the assets of the Trust and oversee its

administration.

(D) All objections and rights of appeal are reserved to each of the parties to the extent

that this final judgrnent is inconsistent with each respective party's proposed Findings of Fact

and Conclusions of Law previously filed in this case.

(E) The parties shall equally ay all costs.

IT IS SO ORDERED.
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IN THE COURT OF COMMON PLEAS FRANKLIN COUNTY, OHIO
CIVIL DIVISION

BOARD OF TRUSTEES OF THE
TOBACCO USE PREVENTION AND
CONTROL FOUNDATION, et al.,

Plaintiffs,

V.

KEVIN L. BOYCE,
TREASURER OF STATE, et al.,

Defendants.

CASE NO. 08 CV 005363

JUDGE FAIS

ROBERT G. MILLER, JR., et al.

Plaintiffs, Case No. 08 CV 07691

v.

STATE OF OHIO, et al.

Defendants.

JUDGE FAIS

ORDFR GRANTING PRELIMINARY INJUNCTION

FINDINGS OF FACT

1. Introduction

1. Intervening Plaintiff the Anierican Legacy Foundation ("Legacy") and Plaintiffs

Robert G. Miller, Jr. and David Weinmann (collectively, "Plaintiffs") seek a preliminary

injunction enjoining Defendairt Kevin L. Boyce, "I'reasurer of State, Defendant Alvin D. Jackson,

Director and Ohio Department of Health, and Intervening Defendants State of Ohio and Ohio

Attorney General (collectively, the "State Defendants") from acting under the provisions of

H.B. 544, and its predecessor, Amended S.B. 192, to transfer monies from the Endowment Fund
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of the Ohio Tobacco Use Prevention and Control Foundation ("Foundation") to the "Jobs Fund."

Legacy asserts it has a binding contract with the Foundation requiring the transfer of $190

million of the Endowment Fund to it and that the provisions of H.B. 544 mandating transfer of

the same monies to the Jobs Fund constitutes an unconstitutional impairment of its contract

rights in violation of Art. I, § 10 of the United States Constitution and Art. II, § 28 of the Ohio

Constitution. Additionally, Legacy, Miller and Weinmann assert that the Endowrnent Fund is an

irrevocable trust established by the General Assembly for the benefit of Ohio smokers who seek

and need smoking cessation assistance and that H.B. 544 unconstitutionally impairs the vested

rights of those individuals who are the beneficiaries of the Endowment Fund, in violation of the

same constitutional prohibitions.

2. The State Defendants argue that Amended S.B. 192 has been repealed and has

no legal effect and that H.B. 544 preserves, and does not impermissibly impair, Legacy's

contract rights. They also assert a broad range of challenges to Legacy's contract, claiming it is

invalid under the Ohio Open Meetings Act, R.C. 121.22(H), and that even if it is not, it does not

constitute an enforceable contract. As to the trust issue, the State Defendants dispute the status

of the Endownient Fund as a trust and challenge Miller's and Weinmann's standing to bring a

claim.

H. The Parties

3. Legacy is a nonprofit corporation headquartered in Washington, D.C. Legacy

was founded in 1999 pursuant to the 1998 Master Settlement Agreenient between the tobacco

industry and 46 states, including Ohio. [Hearing Tr., Vol. II, at 173 (Healton)] Legacy was

incorporated by the National Association of Attorneys General. Its eleven-member Board of



Directors consists of two state governors, two state attorveys general, two state legislators, and

five medical and public health experts. [Hearing Tr., Vol. II, at 173-76 (Healton)]

4. Legacy's inission is to build a world where young people reject tobacco and

anyone can quit. [Hearing Tr., Vol. II, at 174 (Healton)] Legacy is a national leader in funding

and carrying out research and programs for tobacco control, prevention, and cessation. [Renner

Dep. at 195-961 [Hearing Tr., Vol. I, at 96-98 (Crane)] [Hearing Tr., Vol. II, at 106-07 (Renner)]

5. Plaintiff Robert G. Miller, Jr. resides in Toledo, Ohio. Mr. Miller, who is now

age 51, started smoking when he was 14 and has struggled to quit smoking since he was 28 years

old. Last year, he joined a tobacco prevention and cessation prograni funded by the Foundation,

which enabled him to quit smoking. After Mr. Miller stopped participating in the program, he

fell back into his prior habit of snioking two packs of cigarettes each day this past winter. Mr.

Miller therefore rejoined the tobacco cessation program this spring and was again able to quit

smoking. [Hearing Tr., Vol. Il, at 160-70 (Miller)]

6. Plaintiff David Weinmann resides in Cleveland, Ohio. Mr. Weinmann started

smoking when he was 13 years old, becamc addicted, and was diagnosed with tongue cancer at

age 29. The cancer rapidly spread througliout his neck. Between 85% and 90% of these cancers

are caused by smoking. Mr. Weirnnann joined a tobacco cessation program funded by the

Foundation in April 2007. The program helped save his life by helping him quit smoking. Mr.

Weinmann still struggles with wanting to smoke and seeks the continuation of tobacco cessation

programs in Ohio to help him stay tobacco free. [Hearing Tr., Vol. l, at 141-48 (Weinmann)]

7. Plaintiff Board of Tncstees of the Foundation commenced this action on April 9,

2008, challenging the constitutionality of Amended S.B. 192, which was passed on April 8, 2008



and whicli threatened to liquidate the Endowment Fund. The Foundation's Board of Trustees is

also a Cross-claim Defendant as to Legacy's Complaint.

8. Defendant Kevin L. Boyce is sued by all Plaintiffs as a Defendant in his official

capacity as the Ohio Treasurer of State (the "Treasurer").

9. The Ohio Attorney General is an Intervening Defendant and is sued by all

Plaintiffs in his official capacity (the "Attorney General").

10. Alvin D. Jackson, M.D. is the Director of the Ohio Department of Health

("ODH"), and he, in his official capacity, and ODH are sued as Defendants in this case.

III. The History Of The Ohio Tobacco Use Prevention And Control Endowment Fund

11. In 1998, the State of Ohio and 45 other states entered into a landmark settlement

with the tobacco industry to provide compensation for the states' tobacco-related health care

expenditures. 'I'he terms of the settlement were incoiporated into the 1998 Master Settlement

Agreement. [Hearing Tr., Vol. II, at 10-11 (Renner)]

12. In 2000, the Ohio General Assembly passed legislation setting forth how Ohio

would use its portion of the tobacco settlement payments. This legislation was codified as R.C.

Chapter 183, which created the Ohio Tobacco Use Prevention and Control Foundation (the

"Foundation"). [Hearing Tr., Vol. II, at 11-12 (Renner)]

13. R.C. 183.07 required the Foundation to prepare a plan to reduce tobacco use by

Ohioans and provided that the Foundation "shall carry out, or provide funding for private or

public agencies to carry out, research and programs related to tobacco use prevention and

cessation."

14. To fund these efforts, R.C. 183.08 created the Endowment Fund and appointed

the Foundation as "the trustee of the endowment fund °" R.C. 183.08 specifically provides that



"[t]he endowinent fund shall be used by the foundation to carry out its duties" and that the

Endowment Fund "shall be in the custody of the treasurer of state but shall not be a part of the

state treasury.°"

15. Control of the Foundation was vested in its Board of Trustees (the "Trustees" or

"Board of Trustees"), the twenty-three members of which are appointed pursuant to R.C. 183.04.

The Trustees understood that they owed fiduciary duties as trustees to protect the Endowment

Fund for its intended purposes. [Hearing Tr., Vol. Ill, at 32-33, 41, 44 (Richards)] [Hearing Tr.,

Vol. II, at 50-52 (Reimer)] [Hearing Tr., Vol. I, at 175-76 (Francis)] [Hearing Tr., Vol. I, at 93

(Crane)] [Jagers Dep. at 23-24]

16. Michael Renner was the Foundation's first and only Executive Director - from

January 2002 until May 6, 2008, when I-I.B. 544 was passed. Mr. Rermer has been a licensed

attorney in Ohio since 1973, was previously a litigation partner with the Columbus law firm of

Bricker and Eckler for seventeen years, and served as Chief Legal Counsel for Ohio Attorney

General Betty Montgomery from 1995 until he became the Foundation's Executive Director in

2002. [Hearing Tr., Vol. II, at 6--10 (Renner)]

17. Given his background, Mr. Renner was frequently asked legal questions by the

Foundation's Trustees and staff. Mr. Renner evaluated legal issues presented to him and

provided responses when he believed he was competent to do so. [Hearing Tr., Vol. II, at 231-

32 (Renner)]

18. The Endowment Fund consists of tobacco industry settlement payments that

were appropriated to it by the General Assembly, as well as any grants and private donations

received by the Foundation prior to 2002, which were deposited in, and commingled with the



corpus of, the Endowment Fund. R.C. 183.08(A). [Renner Dep. at 43-44] [Hearing Tr., Vol. II,

at 14 (Renner)]

19. R.C. 183.08(A) provided that "[d]isbursements from the [endowment] fund

shall be paid by the treasurer of state only upon instruments duly authorized by the board of

trustees of the foundation"

20. R.C. 183.07 provided that the Foundation "shall prepare a plan to reduce

tobacco use by Ohioaris; with einphasis on reducing the use of tobacco by youth, minority and

regional populations, pregnant women, and others who may be disproportionately affected by the

use of tobacco."

21. Through the enactment of R.C. Chapter 183, and specifically R.C. 183.07 and

183.08, and by transferring monies into the Endowment Fund outside the state treasury, the

General Assembly plainly evinced an intent to create a trust (the "Trust"). Those statutes

expressly create a"tntstee" (the Foundation) and a trust corpus (the Endowment Fund), aud

identify the beneficiaries of the trust (Ohio's youth and tobacco users). [Hearing Tr., Vol. II, at

12-13 (Renner)] [Hearing Tr., Vol. I, at 73-76 (Crane)]

22. The General Assembly, when it created and fimded the Trust, did not reserve

the right to revoke the Trust.

23. On or about April 4, 2008, the Endowment Fund had assets of approximately

$264 million. [Hearing Tr., Vol.11, at 13-14 (Renner)]

IV. The State's Announced Plan To Use The Endowment Fund For Purposes Unrelated
To Tobacco Prevention (the Stimulus/Jobs Fund) and the Action Taken by the
Foundation and Members of the Board of Trustees Before the April 4, 2008 Board

Of Trustees Meetin^



24. On April 2, 2008, Governor Ted Strickland and leaders of the Ohio General

Assembly publicly announced that they had agreed on a bipartisan compromise to fund a $1.57

billion economic stimulus package (the "Stimulus Proposal") in an effort to create jobs in Ohio.

The announcement included the stated intent to reallocate $230 million from the Foundation's

$264 million Endowment Fund to the Stimulus Proposal. [Hearing Tr., Vol. 1, at 77-78 (Crane)]

[Hearing Tr., Vol. II, at 15 (Renner)]

25. The announced plan to reallocate the monies in the Endowment Fund gave rise

to serious legal concems by the Foundation and its Trustees, as the Trustees believed they had a

fiduciary responsibility for assuring the use of the Endowment Fund to help Ohioans quit

smoking, pursuant to R.C. 183.07-.08 .[I-Iearing Tr., Vol. II, at 15 (Renner)] [Hearing Tr., Vol.

III. at 33-35 (Richards)] [Renner Dep, at 45] [Richards Dep. at 73-74]

26. Following the announced, intended plan to reallocate the monies in the

Endowment Fund to other purposes, the Trustees believed that litigation with the State over use

of the Endowment Fund monies was imminent. [Crane Dep. at 16-17] [Renner Dep. at 63]

[Walker Dep. at 66-67] [Hearing Tr., Vol. I, at 79, 81-84 (Crane)] Thus, the Trustees began to

take immediate action.

27. The Board of Trustees of the Foundation ("the Board") had a regularly scheduled

meeting set for April 4, 2008.

28. After the announcement of the bipartisan agreement on funding for the Stimulus

Proposal on April 2, 2008, and in view of the coinpeting claims to the monies in the Endowment

Fund arising therefrom, Mr. Rermer, on or about Apri12, 2008, left a voicemail message with

Ms. Susan Walker, the Assistant Attorney General with responsibility for representing the

Foundation, requesting legal advice concerning legal issues raised by the Stiinulus Proposal.



[Hearing, Tr., Vol. II, at 15-16 (Renner)] In his voicemail message, Mr. Remier described the

legal questions at issue. [Hearing Tr., Vol. II, at 16-21, 26-28 (Renner)] [Renner Dep. at 58,

197-203, 205] [Walker Dep. at 44]

29. Because of concerns regarding the Attorney General's dual representation of

parties with potentially conflicting claims to the monies in the Endowrnent Fund, Mr. Renner, in

his April 2, 2008 voicemail message to Ms. Walker, also requested the Attorney General to

appoint special outside legal counsel for the Foundation. [Hearing Tr., Vol. II, at 21-22

(Renner)] [Walker Dep. at 17-19, 34-37]

30. Upon learning of the plan to use funds from the Foundation to fund a portion of

the bipartisan economic stiinulus package, Executive Director Michael Renner sent an e-mail to

all Board members on April 2, 2008 at approximately 3:01 p.m. [Defendant's Exhibit K]

31. On Thursday, April 3, 2008, Ms. Brit Strottman, an Assistant Attorney General

in the Tobacco Enforcement Section of tlie Attorney General's Office, left a voicemail message

with Mr. Renner, stating that the Attorney General's office had received Mr. Renner's April 2

message and that Attorney Geizeral Marc Dann was having a "high-level meeting" that same day

to discuss the issues raised by Mr. Retmer. [Hearing Tr., Vol. 11, at 22-24 (Renner)] Ms.

Strottman indicated that a lawyer in the Attorney General's office would get back to him before

the Board of Trustees' meeting on April 4. She also requested Mr. Renner to set forth the

Foundation's requests for legal advice in writing. [Hearing Tr., Vol. II, at 24-26 (Renner)]

32. As requested, Mr. Renner prepared a letter to Attorney General Daiin,

describing the issues as to which the Foundation and its Trustees were seeking legal advice.

[Hearing Tr., Vol. Il, at 26-31 (Renner)] Because he was unable to deliver the letter earlicr, Mr.



Renner intended to hand deliver the letter to an Assistant Attomey General at the Board of

Trustees' meeting the next day, on April 4. [Hearing Tr., Vol. II, at 31 (Rcnner)]

33. Board member Dr. Robert Crane spoke with most of the members of the Board

and with Executive Director Michael Renner prior to the April 4, 2008 Board meeting about

having an executive session at the meeting. [Hearing Tr. Vol. I, p. 118-119 (Crane)]

34. During these conversations, Dr. Crane suggested, and the parties to the

conversations were inclined to discuss, what the nature of the Foundation was, its legal status,

and the effect that a subsequent legislative action and/or legal action might have on the Board's

mission and fiduciary responsibilities. [Hearing Tr., Vol. 1, p. 121-122 (Crane)]

35. When Michael Renner spoke with Dr. Crane on the morning of the April 4, 2008

meeting, he believed that Dr. Crane was considering a proposal to transfer money out of the

Endowment Fund and that said proposal would be put forward at the board meeting that day.

[Defendant's Ex. X, Renner Dep., p 179]

36. Marie Collart, Susan Jagers, and Mary Ellen Wewers all spoke with Dr. Crane

prior to the April 4, 2008 meeting. Mr. Renner also received a phone call from Dr. Crane on the

morning of the April 4, 2008 meeting. [Hearing Tr., Vol. III, p. 127 (Collart); Defendant's Ex.

U, Jagers Dep, p. 44-45; Defendant's Ex. T, Wewers Dep., p. 331

37. Ms. Collart testified that Dr. Crane asked her whether she would support a

possible proposal that could be discussed in the executive session the next day, and she told him

she would not support it. [Hearing Tr., Vol., dII, p. 127-128 (Collart)]

38. Ms. Jagers testified that she spoke to Dr. Crane regarding the future of the

Foundation and ensuring that the funds would be used for tobacco prevention and cessation

efforts in Ohio. They may have talked about the entities that might receive the endowment



funds, specifically Legacy. They also discussed the need for quick action. [Defendant's Ex. U,

Jagers Dep., p. 47]

38. Ms. Jagers also spoke with Board members Larry McAllister, James Sandman,

and Stephen Francis before the April 4, 2008 meeting. She and Mr. McAllister discussed

Governor Strickland's proposal and came up witli a plan so that the funds could still be used for

tobacco prevention and cessation. They also generally discussed the economic stimulus package.

[Defendant's Ex. U, Jagers Dep., pp. 52, 55, 56, 58]

39. Ms. Jagers spoke with both Mr. Sandman and Mr. Francis regarding protecting

the endowment fund for the use of tobacco control in Ohio. [Defendant's Ex. U, Jagers Dep., pp.

52, 55, 56, 58]

40. Ms. Wewers testified that she talked to Dr. Crane before the April 4, 2008

meeting and they discussed a resolution that he intended to bring up at the Board meeting the

next day. She also testified that he had nientioned it to other board members. [Defendant's Ex.

T, Wewers Dep., pp. 35-36]

V. The April 4 2008 Board Of Trustees Meetin^

41. On April 4, 2008, the Board of Trustees convened its regularly scheduled,

properly noticed meeting. [Hearing Tr., Vol. I, at 155 (Francis)] [Hearing Tr., VoL 1, at 81-82

(Crane)] A quorum of the Trustees was present. [Pl. Ex. 1, 4/4/08 Board Minutes]

42. No lawyer from the Attorney General's office attended the April 4, 2008 Board

meeting. [Hearing Tr., Vol. II, at 40 (Renner)] [Hearing Tr., Vol. I, at 82 (Crane)]

43. Mr. Renner was surprised that no Assistant Attorney General attended the April 4

Board meeting. [Hearing Tr., Vol. IT, at 40 (Renner)] [Renner Dep. at 208] Even if Ms. Walker

was not able to attend, as she had previously informed him she would not be able to attend, Mr.



Renner fully expected another lawyer from the Attorney General's office to attend the Board

meeting, as had occurred on "multiple occasions in the past." [Hearing Tr., Vol. II, at 246-47,

260 (Renner)] [Jagers Dep. at 75-76] It was routine for a lawyer from the Attorney General's

office to attend the meetings of the Foundation's Board of Trtistees, particularly when there was

a legal question to be discussed. [Hearing Tr., Vol. III, at 45-47 (Richards)] [Hearing Tr., Vol. I,

at 82 (Crane)] [Jagers Dep. at 74-76]

44. The Trustees themselves "had concems as to why no lawyer from, or anyone

appointed by, the Attorney General's office attended the April 4 Board meeting." [Hearing Tr.,

Vol. 1, at 179 (Francis)] Several Trustees believed that the Attorney General had abandoned

them at the most critical tirne in the Foundation's history, leaving the Trustees and Mr. Renner to

"fend for themselves" regarding the dispute about which the Foundation was seeking legal

advice from the Attomey General. [Hearing Tr., Vol. I, at 82-84, 89 (Crane)] [Jagers Dep, at 16-

19] [Francis Dep. at 92] [Crane Dep. at 102-03]

45. However, when asked the following question: "When it became clear to you that

nobody from the Attomey General's office was airiving, did you nrake any phone calls to try to

get somebody there from the AG's office?", Mr. Renner responded that he did not. [Defendant's

Exhibit X; Renner deposition, p. 222]

46. When no Assistant Attomey General appeared at the April 4, 2008 Board

meeting, no one attempted to find an Assistant Attorney General to attend during the course of

the meeting. Additionally, no one phoned the Attorney General's office on April 4, 2008 to

request that an Assistant Attorney General attend the meeting. [Hearing Tr., Vol. 111, p.129-130

(Collart); Defendant's Exhibit W, Reiiner depo, p. 130; 222; Defendant's Exhibit S2, Stafford

deposition, p. 39; Defendant's Exhibit V, Rummel depo, p. 24]



47. The Attorney General's office, prior to the April 4 meeting, did not provide a

substantive response to the legal questions to which the Foundation had orally requested legal

advice on April 2, nor did it appoint special counsel for the Foundation. [Hearing Tr., Vol. 11, at

19-20, 40-42, 63-65 (Renner)] [Renner Dep. at 204, 210-11]

48. The Minutes reflect that in the open session of the April 4 Board meeting, "Dr.

Rummel explained to Board members there were legal issues related to the recent events

surrounding the Foundation's F,ndoNvanent Fund that needed to be discussed in Executive

Session." [Defendant's Ex. 1, p. 1]

49. Trustee Robert Crane then moved to go immediately into Executive Session to

discuss confidential legal matters concerning this legal "dispute" with the General Assembly and

Governor over control of the Endowment Fund. [Hearing Tr., Vol. 1, at 86-88 (Crane)] [Crane

Dep. at 22-23] [Hearing Tr., Vol. II, at 42-43, 62-63 (Renner) ("imminent" "litigation

atmosphere"] [Jagers Dep. at 25-26] [P1. Ex. 1, pg. 2]

50. The motion was seconded by Dr. Letson and passed with a roll call with all

members votirig yes." [Defendant's Ex. 1, p. 12]

51. Executive Director Micliael Renner testified that the Minutes are an accurate

summary in all respects of what happened at the Board nieetings, and Mr. Rick Richards agreed

that the Minutes accurately reflect the events as he recalls them. Ms. Anita Jones, the person

who kept the Minutes, testified at the time of her deposition, that she recalled Dr. Crane using the

words "to consider confidential legal matters." [Defendant's Ex. X, Renner Dep., p. 143;

Hearing Tr., Vol. III, p. 51 (Richards); Hearing Tr., Vol. III, p. 122 (Jones)]

52. The Executive Session lasted from 9:15 a.m, to 11:30 a.m. [Defendant's Exhibit

A, at 11



53. The description in the Minutes of the Board's April 4, 2008 meeting is merely a

summary, not a word-for-word description, of what Chairman Rummel and Dr. Crane stated as

the reasons for going into executive session. [Hearing Tr., Vol. III, at 117-19 (Jones)] [Crane

Dep. at 22] [Hearing Tr. at 84, 124 (Crane)].

54. After the niotion by Dr. Crane, the Trustees took a roll call vote and unanimously

approved going into executive session. [Pl. Ex. 1, pg. 2] [Hearing Tr., Vol. I, at 88 (Crane)]

55. During the executive session, in the absence of a lawyer from the Attorney

General's office, the Trustees sought and received legal advice from Mr. Renner, as well as from

three Trustees who are licensed attorneys in Ohio: Susan Jagers, Stephen Francis, and Rick

Richards. [Hearing Tr., Vol. II, at 48-54 (Renner)] [Hearing Tr., Vol. I, at 177-78 (Francis)]

[Hearing Tr., Vol. I, at 89-90, 112 (Crane)] [Hearing Tr., Vol. III, at 43-44, 62-63 (Richards)]

[Crane Dep: at 102-03] [Jagers Dep. at 18-21, 71-72] [Reruier Dep. at 64-69] [Richards Dep. at

99-100] The Trustees and Mr. Renner discussed the same legal issues about which Mr. Renner

was seeking legal advice from the Attorney General's office when he called on April 2, 2008.

[Hearing Tr., Vol. I, at 177 (Francis)] [Hearing Tr., Vol. II, at 18-19 (Renner)]

56. I'hroughout the preliminary injunction hearing in this case, the legal counsel

appointed by the Attorney General to represent the Foundation for purposes of the prelitninary

injunction hearing, as well as one or more of the testifying Trustees, asserted that the discussions

during the April 4 executive session between the Trustees and Executive Director Renner, a

licensed Ohio attorney, were subject to the attorney-client privilege. [Hearing Tr., Vol. II, at 44-

45, 47, 54-55, 57-58 (McGann objections)] [Hearing Tr., Vol. I, at 88-89, 112 (Crane)] During

portions of the hearing, the Court preliminarily found that an attorney-client "privilege did

attach" during the executive session, and made rulings on objections on that basis, but also



determined "the privilege was waived" to the extent the Trustees, at later depositions in this

action and without objection by their then-appointed special legal counsel, testified about the

substance of their communications with Mr. Renner during the executive session. [Hearing Tr.,

Vol. III, at 92-93]

57. The legal issues the Trustees and Mr. Renner discussed during the executive

session included:

. Whether the Trustees or the General Assembly had legal authority over the
monies in the Endowment Fund given the provision in R.C. 183.08 stating that the Endowment
Fund "shall be in the custody of the treasurer of state but shall not be part of the state treasury."
[Hearing Tr., Vol. II, at 49-52 (Renner)] [Jagers Dep. at 20] [Rummel Dep, at 70-71] [Francis
Dep. at 30-31] [Hearing Tr., Vol. l, at 177-78 (Francis)] [Hearing Tr., Vol. 1, at 92 (Crane)]

. Whether the Endowment Fund is in fact a trust fund for the benefit of Ohio

smokers. [Hearing Tr., Vol. Il, at 50-51 (Renner)]

. Whether to transfer money ($190 million) from the Endowment Fund to an
outside entity. [Hearing Tr., Vol. III, p. 130 (Collart); Hearing Tr., Vol. 1, p. 125-126 (Crane);
Hearing Tr., Vol. II, p. 123 (Renner); Hearing Tr., Vol. III, p. 18 (Richards); Defendant's Ex. T,
Wewers Dep., pp. 49-50; Defendant's Ex. U, Jagers Dep., p. 82, 85; Defendant's Ex. S-2,
Stafford Dep., p. 19; Hearing Tr., Vol. l, pp. 175, 176 (Francis)]

. The amount of funds to transfer [Hearing Tr., Vol. II, p. 123 (Renner)]

. Transference of the $190 million to one or more of the three entities listed in the
'Transfer Resolution: the Campaign for Tobacco Free Kids; the American Legacy Foundation;
and the Ohio Hospital Association for Health Communities Foundation. [Hearing Tr., Vol. III,
p. 130 (Collart); Hearing Tr., Vol. 1, p. 126 (Crane); Defendant's Ex. W, Renner Dep., p. 69;
Defendant's Ex. T, Wewers Dep., p. 50; Defendant's Ex. S-2, Stafford Dep., p. 24; Defendant's
Ex. V, Runzmel Dep., p. 27; Hearing Tr., Vol. I, p. 175 (Francis)]

. Alternatives for legal action against the General Assembly and other steps to
protect the Endowment Fund. [Jagers Dep. at 21-22] [Richards Dep. at 21-22, 74] [Renner Dep.
at 63-641 [Hearing Tr., Vol. I, at 92-93, 95-96 (Crane)] [Ilearing Tr., Vol. II, ai 53 (Reru-ier)]

. The obligations of the Trustees as fiduciaries regarding the Endowment Fund in
the context of the dispute with the State and what they needed to do to fulfill their fiduciary
obligations. [Hearing Tr., Vol. II, at 50-52 (Renner)] [Hearing Tr., Vol. III, at 41, 44 (Richards)]
[Hearing Tr., Vol. I, at 175-76 (Francis)] [Hearing Tr., Vol. I, at 93 (Crane)] [Jagers Dep. at 23-

24] [Francis Dep: at 26] [Rummel Dep. at 71-72] [Renner Dep, at 68]
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. The conflict of interest confronting the Attorney General given his representation
of parties with adverse claims to the monies in the Endowment Fund and the Trustees' resulting
need for outside independent legal eounsel. [Jagers Dep. at 20-21] [Richards Dep. at 21-22]
[Renner Dep. at 59-60] [Hearing Tr., Vol. 1, at 93 (Crane)] [Hearing Tr., Vol. II, at 56-57

(Reimer)]

. The likelihood of "imminent" litigation with the Governor and General Assembly
if the Trustees acted to protect the Endowment Fund by transferring it to another organization
such as Legacy, and consideration of the Trustees' defenses to any resulting lawsuit. [Hearing
Tr., Vol. III, at 39-41 (Richards)] [Hearing Tr., Vol. I, at 175-76 (Francis)] [Hearing Tr., Vol. II,
at 52-53 (Renner)] [Hearing Tr., Vol. I, at 93 (Crane)] [Jagers Dep. at 22-23] [Francis Dep. at

25-27] [Richards Dep. at 90-91] [Renner Dep. at 63-64]

. Giving Executive Director Michael Renner autliority to carry out the transfer.
[Hearing Tr., Vol. 1, p. 126 (Crane); Hearing Tr., Vol. III, p. 21 (Richards); Hearing Tr., Vol., 1,
p. 159 (Francis); Defendant's Ex. S-2, Stafford Dep., p. 25]

58. During the executive session, the Trustees sought Mr. Renner's advice concerning

these legal questions, and he provided the Trustees with responses based upon his legal training

and experience. [Hearing Tr., Vol. II, at 49-56 (Renner)] [Hearing Tr., Vol. III, at 62-63

(Richards)]

59. During the Executive Session, Board member Stephen Francis wrote various

dollar amounts for different funding scenarios - such as $190 million and $230 million - on a

dry erase board. [Hearing Tr., Vol., I, p. 186 (Francis); Hearing Tr., Vol. III, p. 138-139

(Collart); Hearing Tr,, Vol.1I, pp. 125-126 (Renner); Defendant's Ex. X, Renner Dep., pp. 149-

150; Defendant's Ex. U, Jagers Dep., p. 88-89; Defendant's Ex. V, Rummel Dep., p. 42]

60. No formal vote, motion, or action was taken in the executive session. [Hearing

Tr., Vol. I, at 178-79 (Francis)] [Hearing Tr., Vol. III, at 41-42 (Richards)] [Hearing Tr., Vol. 1,

at 93 (Crane)] [Crane Dep. at 75] [Jagers Dep. at 36] [Francis Dep. at 34]

61. However, sonie Board members felt that a consensus formed during the April 4,

2008 Executive Session in favor of adopting the proposal set forth in the transfer resolution.



[Hearing Tr., Vol. III, p. 139 (Collart); Hearing Tr., Vol. III, p. 24 (Richards); Defendant's Ex.

S-2, Stafford Dep., pp. 39, 41; Hearing Tr., Vol. III, p. 126 (Renner)]

62. Board member Lisa Stafford testified that a straw vote was taken on the transfer

resolution during the April 4 Executive Session. [Defendant's Ex. S-2, Stafford Dep., pp. 39, 40].

She defined "straw vote" as "a means of seeing if the proposal is going to be able to pass out in

the full vote." The result of the straw vote on the transfer resolution was the same in the

Executive Session as it was in the open meeting later. [Defendaait's Ex. S-2, Stafford Dep., pp.

39, 40]

63. Board inember Marie Collart testified that there was a "straw poll" regarding the

transfer resolution during executive session, and "it was clear that the majority were in favor of

it." [Hearing Tr., Vol. III, p. 139 (Collart)]

64. Executive Director Renner confirmed that "during the Executive Session there

was an attempt to get an understanding as to whether or not the majority [sic] those Board

mernbers felt taking aggressive action was something they should do." He further testified that

he believed "tlrat there were one or more of the Board members [who] inquired as to whether any

of the others would be willing to support that action or not, and there was no votes taken. But I

think there was an effort by some to find - try and figure out if they are totally out on a 1'smb witlr

this or other Board members were of like mind." [Hearing Tr., Vol. III, p. 126 (Renner)]

65. Board member Mary Ellen Wewers recalled that, during the Executive Session,

she was asked to state whether she would be for or against the transfer resolution. In fact,

everyone in the room was asked to state whether they would be for or against the resolution.

This question came towards the end of the Executive Session. She recalled Ms. Stafford was



opposed to the transfer motion. Board members Richards, Collart, and Wise expressed more

uncertainty than opposition. [Defendant's Ex. T, Wewers Dep. Pp. 63-66]

66. Ms. Jagers had a written version of the transfer motion that she read to the Board

menibers in executive session. [Hearing T'r., Vol. HI, p. 137 (Collart)]

67. After discussing the details of the proposed transfer in executive session, Ms.

Jagers, Mr. Francis, and Dr. Crane worked on the wording of the transfer motion during a break

but before resuming the open portion of the meeting. [Hearing Tr., Vol. III, p. 26 (Richards);

Defendant Ex. U, Jagers Dep., p. 110-111; Hearing Tr., Vol. I, p. 126, 127 (Crane); Hearing Tr.,

Vol. I, p. 165 (Francis); Defendant's Ex. S-2, Stafford Dep., p. 49)

68. Executive Director Renner spoke on the telephone with Legacy's COO, David

Dobbins, between the end of the executive session and the return to the open meeting. The

phone call was initiated by Mr. Renner, who "alert[ed] Mr. Dobbins to the job stirnulus proposal

at the State of Ohio and that there had been a consideration of trying to determine if there were

outside tobacco control entities who would be willing to operate a tobacco control program in the

State of Ohio if a grant were made to them." [Hearing Tr., Vol. II, pp. 131, 132, 174, 1751 Mr.

Renner also "inquired as to whether AFL [Legacy] might be such an entity that would be willing

to commit prograniming for the citizens of the State of Ohio." [Id., p. 175]

69. Before the Board went back into Open Session on April 4, Executive Director

Renner liad the Foundation's communications director send out a media advisoiy indicating that

the Board would be holding a press conference immediately after the meeting. [Hearing Tr.,

Vol. II, p. 133 (Remer)]

70. After concluding the executive session, the Trustees returned to the regular, open,

session of their meeting. A resolution was offered and adopted seeking the appointment of



special legal counsel to represent the Foundation in determining the legality of the State's effort

to take the Endowment Fund monies. [P1. Ex. 1, pg. 2] [Hearing Tr., Vol. I, at 94-95 (Crane)]

71. The discussion regarding the "special counsel motion" lasted for a period of 2-10

minutes, according to different sources. Per Dr. Rummel, the one paragraph summary of that

discussion, which is in the Minutes, is an accurate reflection of the extent of the discussion.

Based upon his independent memory, Dr. Rummel does not recall auy additional discussion in

open session. [Hearing Tr., Vol. III, p. 131 (Collart); Defendant's Ex. V, Rummel Dep., p.43-44;

Defendant's Ex. X, Rermer Dep., p. 135; Defendant's Ex. I., p. 2]

72. The "special counsel motion" went as follows: Mr. Ingram made the motion to

ask the Ohio Attorney General to appoint special legal counsel to represent the Ohio Tobacco

Use Prevention Foundation to utilize the Foundation endowrnent dollars as intended in Ohio

R.C. 183. The motion was seconded. Senator Miller made a few remarks comparing the

Foundation's situation to past situations when funding directed to the Foundation was diverted to

different purposes, and a vote was taken. The "special counsel" resolution was adopted 13-1.

[Defendant's Ex. 1, p. 2]

73. Then a resolution was proposed and adopted "to authorize the transfer of

$190,000,000 from the 1'obacco Use Prevention and Control Foundation endowment fund to one

or all of three organizations equally: Campaign for Tobacco Free Kids, Americati Legacy

Foundation, Ohio Hospital Association for Healthy Conununities Foundation, to carry out the

mission of the Ohio Tobacco Prevention Foundation and fulfill the board's fiduciary duties. In

addition, to authorize the Executive Director, Michael Renner, to do all things necessary and

prudent to carry out the transfer...." [Pl. Ex. 1, pg. 3] [Hearing Tr., Vol. 1, at 179 (Francis)]

[Hearing Tr., Vol. I, at 96 (Crane)]



74. The process for contracting for the transfer set forth in this resolution was

consistent with the Board's regular practice, since the inception of the Foundation, to authorize

Executive Director Renner to negotiate and execute contracts with Board-approved recipients in

Board-approved amounts. [I-Iearing Tr., Vol. II, at 104 (Renner)]

75. T'he Minutes of the April 4, 2008 meeting reflect that the Board voted on the

transfer resolution witlrout further discussion. It was stated as follows: Ms. Jagers then made a

motion to authorize the transfer of $190,000,000 from the Tobacco Use Prevention and Control

Foundation endowment fund to one or all of three organizations equally; Campaign for Tobacco

Free Kids, American ALF Foundation, Ohio Hospital Association for Health Cormnunities

Foundation, to carry out the mission of the Ohio Tobacco Prevention Foundation and fulfill the

board's fiduciary duties. In addition, to authorize the Executive Director, Michael Renner, to do

all things necessary and prudent to carry out the transfer and to alter distribution if satisfactory

contractual agreements cannot be reached with one or more of the organizations. [Defendant's

Ex. 1, p. 3]

VI, The Allej!ed Contract Between The Foundation And Legacy

76. Following the April 4 Board meeting, Mr. Renner, with the assistance of his staff,

contacted all three organizations identified by the Trustees as acceptable recipients of up to $190

inillion from the Endowment Fund. Legacy was the only one of the three organizations that was

able to respond within the Foundation's time frame and was willing to enter into a contract in

connection with the transfer and agree to a restricted use of money from the Endowment Fund.

[Hearing Tr., Vol. II, at 67-68 (Renner)]

77. On April 8, 2008, Mr. Renner, pursuant to the purported authority granted to him

by the April 4 resolution, executed a puiported contract on behalf of the Foundation with Legacy



wliereby, in return for the Foundation's agreement to transfer $190 million from the Endowment

Fund to Legacy, Legacy committed to use those funds to undertake a number of new

responsibilities in connection with smoking cessation and prevention programs for the benefit of

Ohioans (the "Legacy contract"). [Pl. Ex. 3] [Hearing Tr., Vol. II, at 68-69 (Renner)]

78. Under the Legacy contract, Legacy agreed to:

• "[F]ocus use of funds received from this grant upon Ohio populations...."

• "[P]repare a plan to reduce tobacco use by Ohioans, with emphasis on reducing
the use of tobacco by youth, minority and regional populations, pregnant
women, and others who may be disproportionately affected by the use of

tobacco."

e "[C]an•y out, or provide funding for private or public agencies to carry out,
research and programs related to tobacco use prevention and cessation."

. "[E]stablish an objective process to detennine whicli research and program

proposals to fund."

79. Before Mr. Remier executed the Legacy contract on behalf of the Foundation, he

had the contract itself reviewed by one of the "contract business lawyers" at the Attorney

General's office. That attorney "signed off' on the contract. [Reimer Dep. at 97-98]

80. The terms of the Legacy contract are consistent with the Foundation's mission

and strategic plan, [Crane Dep. at 46-47] [Hearing Tr., Vol. l, at 102 (Crane)], and provide for

use of Endowment monies for the same puiposes originally identified by the General Assembly

when the monies were appropriated and transferred into the Endowment Fund. [Renner Dep. at

108] [Crane Dep. at 47]

81. After the Foundation and Legacy executed the Legacy contract, Mr. Renner, on

April 8, 2008, delivered a letter on behalf of the Foundation to the Treasurer, instructing the

Treasurer to disburse and transfer $190 million of the Endowment Fund to Legacy. Mr.
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Renner's action was performed as autlrorized by the alleged April 4 resolution. [Pl. Ex. 4]

[Renner Dep. at 94-95] [Hearing Tr., Vol. II, at 73 (Renner)] [Hearing Tr., Vol. I, at 101 (Crane)]

82. S.B. 192, a bill initially relating to plumbing inspections, was amended on

April 8, 2008 to add new language purporting to liquidate the Endowment Fund and transfer all

but $40 million of its funds to a new "Jobs Fund," which was part of the Stimulus Proposal.

S.B. 192, as amended, was swiftly passed by both houses of the General Assembly and signed

into law later that same day.

83. After the Legacy contract was purportedly executed, and by no later than 2:33 pm

on April 8, 2008, the Treasurer had received the Foundation's instiuctions to disburse $190

million to Legacy. This occurred before Amended S.B. 192 was signed by Governor Strickland

and became law. [Pl. Ex. 7, Treasurer's Admission No. 2] [Pl. Ex. 8, State's Admission No. 3]

[I-Iearing Tr., Vol. II, at 71-73 (Renner)]

84. The Treasurer did not immediately disburse and transfer the funds from the

Endowment Fund to Legacy as instructed by the Foundation. [Hearing Tr., Vol. II, at 105

(Renner)]

85. The applicable portions of Amended S.B. 192 were subsequently repealed by

I-louse Bill 544 ("H.B. 544") on May 6, 2008. The State Defendants maintain that those repealed

portions of Arnended S.B. 192 have no legal effect. [Hearing Tr., Vol. III, at 151-521

VII. The State Threatens And Then Adopts Legislation Terminating The Existence Of

The Foundation

86. On April 9, 2008, the Foundation commenced this action, seeking a declaration

that Sections 3 and 4 of Amended S.B. 192 were invalid and unenforceable and seeking to enjoin

the Treasurer from transferring the monies in the Endowment Fund to the "Jobs Fund."



[Original Complaint] This Court entered a freeze order on April 10, 2008 to maintain the status

quo and protect the Endownient Fund until it could hold a preliininary injunction hearing.

87. On April 10, 2008, the State of Ohio and then Ohio Attorney General Marc Dann

intervened as Defendants, [Pl. Fx. 23] After April 10, 2008 but prior to April 15, 2008,

Attorney General Dann telephoned Mr. Reimer and stated that unless the Foundation dismissed

this lawsuit or otherwise provided assurances that Legacy would not pursue its claims to the

monies in the Endowment Fund, the State would adopt legislation terminating the existence of

the Foundation. [Hearing Tr., Vol. II, at 79-80, 84-85, 91-93 (Renner)]

88. During this same time period, the Attorney General's office threatened the

possibility of personal lawsuits against the Trustees if they did not rescind the Legacy eontract.

[Hearing Tr., Vol. 1, at 182-83 (Francis)] [Hearing Tr., Vol. II, at 96 (Renner)]

89. As a result, the Trustees held a special Board meeting on April 15, 2008, at which

they voted to rescind the April 4 resolution directing the Treasurer to transfer $190 million from

the Endowment Fund to Legacy and to hold the transfer in abeyance while this litigation

resolved Legacy's entitlement to it. The Trustees took this action to show "good faith" in an

effort to head off legislative action terminating the existence of the Foundation. [Hearing Tr.,

Vol. 1, at 182-84 (Francis)] [Hearing Tr., Vol. II, at 79-80, 96 (Renner)] The Board of 'I'rustees,

however, did not take any action to rescind the Legacy contract itself at the April 15, 2008 Board

meeting. [Hearing Tr., Vol. II, at 77-80, 99-100 (Renner)]

90. On May 6, 2008, the General Assembly passed, and the Govecnor signed, H.B.

544, which abolishes the Foundation. II.B. 544 also seeks to liquidate the Endowment Fund and

to transfer all of its monies save $40 million to a newly created "Jobs Fund" in pursuance of the

Stimulus Proposal. See H.B. 554 (Pl. Ex. 9). Uncodified Section 4 of H.B. 544 provides:
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Section 4. Notwithstanding any provision of law to the contrary,
on the effective date of this section, the Treasurer of the State shall
liquidate the Tobacco Use Prevention and Control Foundation Endowment
Fund created by section 183.08 of the Revised Code in a prudent manner.
The Treasurer of State shall deposit into the state treasury to the credit of
the Tobacco Use Prevention Fund (Fund 5BXO), which is hereby created,
the lesser of $40 million or 14.8 per cent of the proceeds from the
liquidation. The Treasurer of State shall deposit the remaining proceeds
from liquidation into the state treasury to the credit of the Jobs Fund (Fund

5Z30), which is hereby created.

91. By virtue of the General Assembly's declaration that H.B. 544 is an "emergency"

measure, the bill, unless invalidated, became immediately effective upon the signature of

Governor Strickland on May 6, 2008. By its terms, it would deplete the Endowment Fund and

prevent $190 million of those funds from being transferred to Legacy. [Wewers Dep, at 26-27]

[Hearing Tr., Vol. 1, at 102-03 (Crane)]

VIII. Irreoarable Harm The Balance Of Harms, And The Public Interest

92. Tobacco is a highly addictive drug. [Hearing Tr., Vol. II, at 188 (Healton)] It is

extremely difficult to quit smoking. The vast majority of people who quit smoking do not

succeed the first tiune; the average number of quit attempts is anywhere between 5, 8, and 11,

depending on the study. Only about three percent of smokers are able to successfully quit cold

turkey. [Hearing Tr., Vol. II, at 188 (Healton)] More than 95% of people who try to quit

smoking on their own resume the addictive habit within one year. [Hearing Tr., Vol. 1, at 77

(Crane)] [Hearing Tr., Vol. 11, at 187-88 (Healton)]

93. "["1'jobacco use is ... the single most preventable cause of premature rnorbidity

[illness] and mortality [death]." [Wewers Dep. at 18-19] "fabacco use causes life-threatening

diseases, such as cancer, heart attacks, strokes, emphysema, chronic bronchitis, sudden infant

death syndrome, and premature births. [Wewers Dep. at 18-19] [IIearing Tr., Vol. 1, at 72

(Crane)] Approximately 390,000 Ohioans currently suffer from tobacco-related disease in Ohio.
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[Hearing Tr., Vol. II, at 204 (Healton)] Tobacco use causes between 18,000 to 20,000 premature

deaths in Ohio each year. [Hearing Tr., Vol. II, at 203 (Healton)] [Hearing Tr., Vol. I, at 71-72

(Crane)]

94. Two-thirds of adolescent smokers will go on to smoke their entire life. [Hearing

Tr., Vol: II, at 196 (Healton)]. And, one-half of those lifetime smokers will die prematurely - an

average of 13 to 14 years early - as a result of tobacco-induced disease. [Hearing Tr., Vol. Il, at

196-197 (Healton); Hearing Tr., Vol. 1, at 77 (Crane)]

95. Independent, peer-reviewed research demonstrates that tobacco control

expenditures are correlated with reduced youth smoking and increased cessation. [Hearing Tr.

Vol. II, at 195 (Healton)] During the existence of the Foundation, from 2000 through 2007, adult

smoking rates in Ohio dropped from about 26% to about 22%. Id. at 198. During the same

period, youth smoking rates in Ohio dropped from about 33% to 20%. Id. at 196.

96. If a tobacco control program is eliminated or cut-back, there will be either an

immediate increase in the smoking rate or the truncation of a pre-existing decline trend, followed

by an increase. Id. at 204-205. A one percent increase in youth smokers in Ohio will result in

2,200 future premature deaths. A one percent increase in adult smokers in Ohio will result in

35,000 future premature deatlis. Id. at 205-206.

97. The State has reasonable and equally effective alternative means of funding $230

million for the Stimulus Proposal and achieving the stated purposes of the Stiinulus Proposal

without the need to divert monies from the Endowment Fund. [I-Iearing Tr., Vol. III, at 81-86

(Proctor)] The State could fund the $230 million portion of the Stimulus Proposal that H.B. 544

seeks to take from the Endowtnent Fund by the issuance of general obligation bonds - the saine

method by which Governor Strickland proposed on February 6, 2008 to fund $1.5 billion of the
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jobs stimulus package - without diverting any monies from the Endowment Fund [Hearing Tr.,

Vol. III, at 75-86 (Proctor)] [Plaintiff's Ex. 11, 12]

CONCLUSIONS OF LAW

IX. Jurisdiction

97. This Court has jurisdiction to declare the rights, status, and legal relations of the

parties. R.C. 2721.02. This Court also has jurisdiction to construe the constitutional provisions,

statutes, contracts and other documents at issue in this action. R.C. 2721.03 and 2721.04.

98. This Court has exclusive jurisdiction over Plaintiffs' claims alleging

constitutional violations. It is well settled that the Court of Claims has no jurisdiction over such

claims. Langford v. Ohio Dep't of Rehabilitation and Correction (10`h Dist., No. O1AP-580),

2001 Ohio 8870, at *4 ("the Courtof Claims lacks jurisdiction to hear a claini to the extent that it

asserts constitutional violations").

99. This Court also has jurisdiction over Plaintiffs' other elaims for declaratory and

other injunctive relief, because Plaintiffs do not seek money damages against the State in this

action. In Racing Guild of Ohio v. Ohio State Racing Comm'n (1986), 28 Ohio St. 3d 317, 320,

the Ohio Supreme Court held: "Declaratory judgment actions were permitted against state

agencies prior to the enactment of the Court of Claims Act.... Thus, there is no question that the

exclusive jurisdiction of the Court of Claims does not bar the courts of common pleas from

obtaining subject matter jurisdiction over declaratory judgment actions against the state." See

also R.C. 2743.02(A)(1) (Court of Claims Act has "no applicability" to suits over which

common pleas courts had jurisdiction prior to Act's enactment).

100. The cases cited by the State in opposition to this Court's jurisdiction are

inapplicable because, unlike the Plaintiffs in this action, the plaintiffs in the cases cited by the



State actually sought money damages against the State. See Cristino v. Ohio Bureau of Workers'

Compensation (2008), 118 Ohio St. 3d 151 (plaintiffs sought full legal restitution - a`9ump-sum

payment" - from the State); Parker v. Giant Eagle, Inc., (7`h Dist., No. 01 C.A. 174), 2002 Ohio

5212 (plaintiff sought "monetary damages" from the State, which would be paid from "the

state's treasury"); Great-West Life & Annuity Ins. Co. v. Knudson (2002), 534 U.S. 204, 221

(petitioners sought "the imposition of personal liability on respondents for a contractual

obligation to pay money").

101. However, this Court has a duty to decide constitutional issues only when

absolutely necessary. Cramer v. Auglaize Acres (2007), 113 Ohio St. 3d 266 ** ¶8. See also

Smith v. Leis, 106 Ohio St.3d 309. Additionally, "[n]o court should *** indulge the

constitutional issue if the litigant is entitled to relief upon other grounds." Burt Realty Corp. v.

Columbus (1970), 21 Ohio St.2d 265, 269. Greenhills Home Owners Corp. v. Greenhills ( 1966),

5 Ohio St.2d 207.

X. Standing

102. "The essence of the doctrine of standing is whether the party seeking relief has

`alleged such a personal stake in the outcome of the controversy as to assure that concrete

adverseness which sharpens the presentation of issues upon which the court so largely depends

for illumination."' Racing Guild of Ohio v. Ohio State Racing Comm'n (1986), 28 Ohio St. 3d

317, 321. See also State ex rel. Dallman v. Court of Common Pleas, Franklin Cty. (1973), 35

Ohio St. 2d 176, 178-79 ("the question of standing depends upon whether the party has alleged

such a`personal stake in the outcome of the controversy,' as to ensure that `the dispute sought to

be adjudicated will be presented in an adversary context and in a form historically viewed as

capable of judicial resolution"') (internal citations omitted). If a party can sliow



"damage...different in character frorn that sustained by the public generally," the party has

standing to challenge the constitutionality of the statute. State ex rel. Masterson v. Ohio State

Racing Comnz'n (1954), 162 Ohio St. 366, 368.

103. The Attorney General has exclusive standing to detennine the existence of a

charitable trust and to enforce the performance of any charitable trust, except for those persons

that have a special interest that is separate and distinct from that of the general public. R.C.

109.24. Kemper v. Trustees of Lane Seminary (1848), 17 Ohio 293. See also Restatement of

Law 2"a, Trusts, § 391, comment c; Brown v. Battelle Memorial Inst. (10th Dist., Dec. 28, 1973),

No. 73 AP-233, 1978 Ohio App. LEXIS 1923, *6.

104. In Plant v. Upper Valley Medical Center (2"a Dist., Apr. 19, 1996), No. 95-CA-

52, 1996 Ohio App. LEXIS 1529, *8, the court held that a party may not maintain an action

simply because he/she is a concerned citizen taken from the public at large. Where the plaintiff

has no greater interest than any other taxpayer or concerned citizen, that party is not entitled to

maintain an action to enforce a charitable trust. Where the party is not mentioned in the

document creating the charitable trust as an actual or selected beneficiary, the party is at best a

probable beneficiary and does not have standing to enforce the trust.

105. Here, the individual Plaintiffs are mentioned in the class of beneficiaries, as they

are Ohio smokers affected by the use of tobacco who are seeking help to quit.

106. Each of the individual Plaintiffs has standing to prosecute this action. Each has a

personal stake in the existing controversy and has a special right and interest in the monies

comprising the Endowment Fund, to ensure that those funds continue to be used for tobacco

control, prevention, and cessation purposes in Ohio. These special rights and interests are

distinct from those of the general public.



107. Legacy has standing and a right to intervene in this action pursuant to R.C.

2721.12(A), which provides that where, as here, an action for declaratory judgment is filed, "all

persons who have or claim any interest that would be affected by the declaration shall be made

parties to the action or proceeding." Legacy also has standing to bring its claims in this case

because, in view of Legacy's purported contract to receive $190 million from the Endowment

Fund, Legacy has a personal stake in the outcome of this controversy sufficient to assure

"concrete adverseness" between the parties. Unless invalidated, H.B. 544 adversely affects

Legacy's interest in the Endowment Fund.

108. Plaintiffs Miller and Weinmann, as members of the special class of beneficiaries

of the Endowment Fund, also have standing in this action to seek to protect the res of that Trust

for its intended purposes. The Attomey General's failure to take action to protect the Trust, and

its adoption of a litigation posture directly adverse to the enforcement and administration of the

Trust, permits these individual Plaintiffs to bring this action.

109. Where "the attorney general, as parens patriae, has abandoned ... possible rights

of the beneficiary of the trust," then beneficiaries of a charitable trust can bring suit in defense of

those rights, even if they are not specifically named in the trust document. Kapiolani Park

Preservadion Society v. City and County of Honolulu, 751 P.2d 1022, 1024 (Hawaii 1988).

Furthermore, "where ... the attomey general as parens patriae, has actively joined in supporting

the alleged breach of trust, the citizens of th[e] State would be left without protection, or a

remedy, unless ... members of the public, as beneficiaries of the trust, have standing to bring the

matter to the attention of the court." Id. at 1025. Here, the Ohio Attorney General intervened in

this case as a party adverse to the Tiustees and the Foundation, and requested the Court to peimit

the dissipation of the Endowment Fund, the trust corpus.



110. Thus, as in Kapiolani, denying standing to the individual Plaintiffs in this action

would permit the State, "with the concurrence of the attorney general ... to dispose ... of all, or

parts of, the trust ... as it chose, without the citizens of the ... State having any recourse to the

courts. Such a result is contrary to all principles of equity and shocking to the conscience of the

court." Id. Because the Attorney General has failed to seek to protect or otherwise enforce the

Trust, is directly adverse to the individual Plaintiffs, and is representing parties with interests

adverse to those of Ohio tobacco users and the other intended beneficiaries of the Endowment

Trust, the individual Plaintiffs would lack adequate legal recourse and would have no one to

represent the interests of the Trust's beneficiaries unless they are permitted to prosecute this

action.

111. The State's reliance upon the Attorney General's power under R.C. 109.24 to

enforce charitable trusts, and upon State ex rel. Lee v. Montgomery, 88 Ohio St. 3d 233 (2000),

and Plant v. Upper Valley Medical Center, Inc., 1996 WL 185341 (Oliio App. 1996), is

misplaced because neither R.C. 109.24 nor the cases cited by the State preclude standing by

members of the class of beneficiaries of a charitable tru.st where, as here, the Attomey General

has not only abandoned the rights of those beneficiaries, but also is taking positions directly

adverse to their rights.

112. Here, Plaintiffs Miller and Weinmami, as smokers who have used the programs to

quit, have a special interest separate and distinct froin that of the general public, as well as a

special interest in the enforcement of the trust. See Restatement of the Law of Trusts 2d 278,

§391.



XI. Preliminary Iniunction Standards

113. "The purpose of a preliminary injunction is to preserve the status quo of Ilie

parties pending final adjudication of the case upon the merits." Yudin v. Knight Indus. Corp.,

109 Ohio App. 3d 437, 439 (1996).

114. Courts consider four factors in determining whether to issue a preliminary

injunction: (1) whether the plaintiff has shown a strong or substantial likelihood or probability

of success on themerits; (2) whether the plaintiff has shown that irreparable injury will result if

the preliminary injunction is not granted; (3) whether issuance of a preliminary injunction would

cause substantial harm to others; and (4) whether a preliminary injunction would serve the public

interest. Penzone v. Koster, 2008 WL 256547, ¶ 9 (Ohio App. 10th Dist. 2008).

XII. There is Not a Likelihood of Success on the Merits on Legacy's Claim of

Ininairment of Contracts. The Legacy Contract is not Valid and Enforceable.

A. Law Against Impairment of Contracts

115. The Constitution of both the State of Ohio and the United States of Anierica

protect against statutes that impair the obligation of contracts. U.S. Constitution Art. I, §10;

Ohio Constitution, Art. II, §28.

116. The Ohio Constitutional prohibition against laws impairing the obligations of

contracts is co-extensive with that of the United States Constitution. Westfzeld Ins. Co. v. Galatis

(2003), 100 Ohio St. 3d 216, ¶t0.

117. "The test for determining whether a statute violates the contract clause of the Ohio

or United States Constitutions has the same three components: "whetber there is a contractual

relationship, whether a change in law impairs that contractual relationship, and whether the

impairment is substantial." State ex rel Horvath v. State Teachers Ret. Bd. (1988), 83 Ohio St.

3d 67.
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The "obligations of a contract are impaired by a law which renders them invalid, or

releases or extinguishes thein." Home Building & Loan Ass'n v. Blaisdell (1934), 290 U.S. 398,

431.

118. Plaintiffs have failed to establish that they are substantially likely to prevail on the

merits of: the existence of a binding contractual relationship between Legacy and the Board; the

claim that H.B. 544 inipairs that relationship; or that any impairment is substantial.

119. Legacy cannot demonstrate a likelihood of success on the inerits of its impairment

of contract claim for several reasons. First, H.B. 544 does not substantially iinpair any rights that

Legacy has under the purported agreement because it is not a valid contract. Second, the Board's

action allegedly authorizing the purported agreement is invalid because it was made in violation

of the Open Meetings Act. Third, the Board's attempts to delegate its statutory authority were

unlawful. Fourth, the purported agreement was never approved or ratified by the Board, as

required by Ohio law.

B. The Agreement Is Not Invalidated By A Lack of Consideration. The

Element of Consideration Is Present In the Purported Agreement.

120. The elements of a contract include the following: an offer, an acceptance,

contractual capacity, consideration (the bargained-for legal benefit or detriment), a manifestation

of inutual assent, and legality of object and of consideration. Lake Land Emp. Group of Akron,

LLC v. Columber, 101 Ohio St. 3d 242, 2004 Ohio 786.

121. The Legacy contract contains bargained-for mutual promises by Legacy and the

Foundation and is supported by valuable consideration. It is a "well-established principle of

contract law" that "the law will not enter into an inquiry as to the adequacy of the consideration,

but will leave the parties to be the sole judges of the benefrts to be derived from their contracts."



Columbus Medical Equipment Co. v. Watters, 13 Ohio App. 3d 149, 150 (10th Dist. 1983); See

also Great American Ins, Co. v. Colonial Ins. Co. of Cal., 1995 WL 705206, at *4 (Ohio App.

10th Dist. 1995) ("[w]here there is some consideration to support a contract, the courts will not

inquire into the adequacy of that consideration.").

122. Contrary to the State's argument and even assuming that this contract did not

confer a benefit on the Foundation, wliieh it did, valid contract consideration does not require a

benefit to the Foundation. Rather, "[c]onsideration may consist of either a detriment to the

promisee or a benefit to the promisor," and such a detriment "may consist of some forbearance,

loss, or responsibility given, suffered, or undertaken by the promisee." Lake Land Employnient

Group of Akron, LI C v. Columber, 101 Ohio St. 3d 242, ¶ 16 (2004) (citing Irwin v. Lombard

Univ., 56 Ohio St. 9, 19 (1897)) (emphasis added); Motorists Mut. Ins. Co. v. Columbus Finance,

Inc., 168 Ohio App. 3d 691, 696 (10th Dist. 2006) (same). "Consideration may consist of ... a

return promise," and "[i]t matters not ... to whom [the consideration] goes. If it is bargained for

and given in exchange for the promise, the promise is not gratuitous." Restatement (Second) of

Contracts § 71, cmts. d, e(1981).

123. Under Ohio law, there is a difference between a contract supported by

consideration versus a gratuitous promise that imposes conditions upon a gift. Prendergast v.

Snoeberger (2003), 154 Ohio App. 3d 162; Carlisle v. T&R Excavating, Inc. (1997), 123 Ohio

App. 3d 277.

124. A gift is gratuitous and unenforceable wlien perfortnance of the conditions by the

recipient will confer no benefit upon the promisor. Prendergast, supra. Carlisle, supra. See

also Varee v. Holzinger (11"' Dist., No. 2006-A-0072) 2007 Ohio 1924;13ob Tatone Ford, Inc. v.

Ford Motor Coinpany, 140 F. Supp. 2d 817(S.D. Ohio 2000).
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125. The Legacy contract is not merely a gratuitous promise by the Foundation, as the

State contends. Legacy provided valuable consideration for the $190 million contract with the

Foundation by promising to undertake significant new responsibilities:

"Legacy shall focus use of funds received from this grant upon Ohio

populations...."

. Legacy "shall prepare a plan to reduce tobacco use by Ohioans, with emphasis on
reducing the use of tobacco by youth, minority and regional populations, pregnant
women, and others who may be dispropoitionately affected by the use of tobacco."

• Legacy's "plan shall be consistent with the Strategic Plan of the [Ohio

Foundation]."

•"Legacy shall carry out, or provide funding for private or public agencies to carry
out, research and prograins related to tobacco use prevention and cessation."

•"Legacy shall establish an objective process to determine which research and

program proposals to fund."

• Legacy shall "independently and objectively eva]uate[ ] aimually" all "research
and programs funded by Legacy."

126. It is well settled that a party provides adequate c6ntract consideration when it

promises to use funds promised by the other party in a particular manner and to undertake new

responsibilities. For example, in Irwin v. Lombard Univ., 56 Ohio St. 9 (1897) - a case the

Supreme Court recently cited with approval in Lake Land, supra - Gilpin signed a promissory

note promising to pay $1,000 in two years to Lombard University for the specific purpose of

designating a professorship. In return, the University agreed to designate the professorship as

Gilpin had directed, but Gilpin died before paying the $1,000. His estate refused the

University's claim to the $1,000, contending a lack of consideration. T'he Supreme Court

disagreed, finding adequate consideration. Id., 56 Ohio St. at 21-22.

127. Courts in other states deciding this issue have reached the same conclusion as the

Ohio Supreme Court in Irwin. See e.g., Nebraska Wesleyan University v. Griswold's Estate, 202
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N.W. 609, 616 (Neb. 1925) ("[w]hile in the case of a mere promise to make a gift or donation to

a college subject to no condition and imposing no obligation upon the college with respect

thereto could not be enforced, we think that when, as in this case, the college is required to

perform certain duties with respect to the specific fund, its acceptance thereof and reliance

thereon and promise to carry out the wishes of the donor supply the consideration"); Furman

Univ. v. Waller, 117 S.E. 356, 362 (S.C. 1923).

128. The conditions imposed upon Legacy in the alleged contract are neither precatory

nor totally discretionary. Actual obligations are imposed.

129. The "gratuitous promise" cases cited by the State are not applicable, because none

of those cases involves a contract where, as here, a party,in a bargained-for exchange for the

other party's promise to transfer funds, made mutual promises to undertake new responsibilities

and obligations in comiection with those funds. See e.g., Prendergast v. Snoeberger, 154 Ohio

App. 3d 162, ¶ 30 (2003) (no detriment to, or obligations undertaken by, the promisee); Carlisle

v. T & R Excavating, Inc., 123 Ohio App. 3d 277, 284 (1997) (saine); Maryland Nat'l Bank v.

United Jewish Appeal Federation, 407 A.2d 1130 (Md. App. 1979) (no mutual promise of new

responsibilities by charitable institution in exchange for promisor's contribution pledge).

C. The Purported Agreement Does Not Fail Because It Is Illusory. The
Purported Agreement Is Not Illusory.

130. A contract is illusory only when, by its terms, the promisor retains an unlimited

right to determine the nature or extent of his performance. Century 21 Am. Landmark, Inc. v.

McIntyre (1980), 68 Ohio App. 2d 126. See also Irnb-rogno v. MItL1Rx.com, Inc. (10`h Dist., No.

03AP-345), 2003 Ohio 6108. An apparent promise which according to its terms makes

performance optional with the promisor is in fact no proinise, although it is often called an
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illusory promise. Andreoli v. Brown (1972), 35 Ohio App. 2d 53, 55, quoting Restatement,

Contracts, Section 2 (1925), paragraph (b) of the Comment.

131. "Where the parties, following negotiations, make mutual promises which

thereafter are integrated into an unambiguous written contract, duly signed by them, courts will

give effect to the parties' expressed intentions.° Aultrnan Hospital Ass'n v. Hospital Care Corp.,

(1989), 46 Ohio St. 3d 51, 53.

132. Legacy madea mutual promise and committed to undertake a multitude of new

responsibilities with specific restrictions imposed by the Foundation. Legacy does not have

unlimited discretion in the spending of the funds. For example, Legacy promised to use the

funds to carry out or fund "tobacco use prevention and cessation" programs and research. Under

the contract, Legacy has no discretion to use the funds for citizens of other states where it is

unrelated to a benefit to Ohioans. Furthermore, in the agreement, Legacy committed to prepare a

strategic plan that was consistent with the Foundation's plan, with an emphasis on "youth,

niinority, and regional populations, [and] pregnant women." Legacy has no discretion to ignore

these requirements and tllus does not have unlimited discretion to determine its own perfoimance

under the contract.

133. Accordingly, the purported agreement is not illusory.

D. The Resolution Purportedly Authorizing the Transfer Agreement was Made

in Violation of the Open Meetings Act.

134. The Foundation was a "public body" subject to the Open Meetings Act.

R.C.121.22(B)(1)(a).

135. A meeting which has a set time and place is a prearranged meeting. State ex rel

Plain Dealer Publishing Co. v. Barnes (1988), 38 Ohio St. 3d 165, 167.
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136. The executive session on April 4, 2008 was a prearrmiged meeting of the Board.

137. The Open Meetings Act requires "public officials to take official action and to

conduct all deliberations upon official business only in open meetings unless the subject matter is

specifically excepted by law." R.C. 121.22(G). Under the Open Meetings Act, public bodies

may enter into a private "executive session" only for consideration of certain matters specifically

enumerated in the Act. R.C. 121.22(G). These enumerated matters include:

(1) To consider the appointment, employment, dismissal, discipline,

promotion, demotion, or compensation of a public employee or official, or the investigation of

charges or complaints against a public employee, official, licensee, or regulated individual,

unless the public employee, official, licensee, or regulated individual requests a public hearing.

**+

(2) To consider the purchase of property for public purposes, or for the sale of

property at competitive bidding, if premature disclosure of infonnation would give an unfair

competitive or bargaining advantage to a person whose personal, private interest is adverse to the

general public interest. * * *

(3) Conferences with an attorney for the public body conceming disputes

involving the public body that are the subject of pending or imminent court action;

(4) Preparing for, conducting, or reviewing negotiations or bargaining

sessions with public employees concerning their compensation or other terms and conditions of

their employment;

(5) Matters required to be kept confidential by federal law or regulations or

state statutes;



(6) Details relative to the security arrangements and emergency response

protocols for a public body or public office, if disclosure of the niatters discussed could

reasonably be expected to jeopardize the security of the public body or public office;

(7) In the case of a county hospital operated pursuant to Chapter 339 of the

Revised Code, a joint township hospital operated pursuant to Chapter 513 of the Revised Code,

or a municipal hospital operated pursuant to Chapter 749 of the Revised Code, to consider trade

secrets, as defined in section 1333.61 of the Revised Code.

138. The Open Meetings Act provides that the "motion and vote to hold that executive

session shall state which one or more of the approved matters listed" in the Act are to be

eonsidered in the executive session. R.C. 121.22(G).

139. At the Foundation Board meeting on April 4, 2008, the Board did not specifically

state in its motion one of the approved matters for entering an executive session provided in the

Open Meetings Act.

140. "Deliberations include the weighing and examining of reasons for and against

action. " Springfield Local School Dist. Bd. of Edn. v. Ohio Assn. of Publ. School Empl., Local

530 (1995), 106 Ohio App. 3d 855, 864; Holeski v. Lawrence (1993), 85 Ohio App. 3d 834, 829,

citing Webster's Third New Internatiorial Dictionary (1961), 596.

141. During the executive session, a majority of the members of the Board deliberated

regarding the following: whetlier to transfer Foundation funds to a private entity; which entities

should be designated as possible recipients; the amount of funds to be transfen•ed; and whether to

authorize its Executive Director to carry out the transfer. None of these issues fit within an

exception to the Open Meetings Act and each issue was required to be discussed and decided in

open session.
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E. The Board's Discussions Did Not Fit Within the Open Meetings Exception
for the Discussion of Pending and Imminent Litigation With the Board's Attorney

142. A public body has the burden of proof in demonstrating that an exception to the

Open Meetings Act applied to its actions. State ex rel. Bond v. Montgomery (1989), 63 Ohio

App. 3d 728, citing State ex rel. National Broadcasting Co. v. Cleveland (1988), 38 Ohio St. 3d

79.

143. Michael Renner, the Executive Director, was not the Board's attorney. The other

Board members who happened to be attorneys also were not the Board's attoiney. See Awadalla

v. Robinson Memorial Hospital (11"' Dist., Jun. 5, 1992), Case No. 91-P-2185, 1992 Ohio App.

LEXIS 2838 *7 (the minutes of the meeting reflected that Stephen Colecchi was designated as

Senior Vice President; therefore, the evidence did not support an argument that he was serving as

the liospital's attorney).

144. In the instant case, State ex rel. Leslie v. Ohio Housing Finance Authority (2005),

105 Ohio St. 3d 261, is not applicable because that case involved communications between a

chief legal counsel for an agency and an attorney who worked under her supervision. Leslie

does not expressly or implicitly overrule Awadalla, supra. In fact, Leslie does not cite

Awadalla. Finally, Leslie, does not stand for the proposition that an Executive Director or Board

Member who happens to be an attorney can serve as the attorney for a Board for purposes of

discussing pending or imminent legal action in executive session.

145. No attorney for the Board was present at the Board meeting on April 4, 2008.

Thus, the Board did not go into executive session for the purpose of "Conferences with an

attorney for• the public body coneerning disputes involving the public body that are the subject of

pending or imminent court actioii " R.C. 121.22(G)(3) (Emphasis added).
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146. No other exception to R.C. 121.22 applies to the executive session held on April

4,2008.

147. Even if the Board properly went into executive session and discussed some topics

that may have qualified as discussions regarding imminent court action if the Board's attorney

had been present, the Board's discussions went beyond this subject matter to basic policy

decisions facing the Board, and these topics were improperly discussed in executive session,

rather than in open session. This is a violation of the Open Meetings Act.

148. The Open Meetings violation invalidates the Board's resolution purporting to

authorize the transfer of $190 million, aud thus invalidates the purported agreement.

149. The Open Meetings Act provides that "A resolution, rule, or formal action

adopted in an open meeting that results from deliberations in a meeting not open to the public is

invalid unless the deliberations were for a purpose specifically autliorized in division (G) ... and

conducted at an executive session held in coinpliance with this sectioii " R.C. 121.22(H).

150. The fact that a resolution is adopted in a public meeting does not cure the

violation of the Open Meeting Act that occurs when that resolution results from deliberations

that occurred during Executive Session. See The Wheeling Corp. v. Columbus & Ohio River RR

Co. (2001), 147 Ohio App. 3d 460, 475. See also Gannett v. Satellite Information Network Inc.,

v. Chillicothe Bd of Edn. (1988), 41 Ohio App. 3d 218, 221.

151. Where a resolution is adopted immediately subsequent to an executive session at

which the matter in question was discussed at length, and the resolution was revised during

executive session, a violation of the open meetings act has occurred. The Wheeling Corp, supra,

at 475-476. See also Mansfreld City Council v. Richland City Council (5`" Dist., Dec. 24, 2003),

No. 03 CA 55, 2003 Ohio App. LEXIS 6654 (council violated the Open Meetings Act by



discussing pending or imminent legal action with its attorney and deciding during that executive

session to issue a press release that no action was going to be taken).

152. Absent the transfer resolution, which is invalid as a result of the Open Meetings

Act violation, Mr. Renner lacked authority to enter into the agreement with Legacy.

153. Furthermore, the Board never ratified or approved the agreement with Legacy. In

fact, the Board actually took steps to rescind it, to the extent that it withdrew the $190 million

transfer request.

154. The Ohio Department of Health has never ratified or approved the purported

agreement between the Foundation and Legacy. The Ohio Department of Health sent a letter to

rescind the purported agreement. [Defendant's Ex. F]

155. Legacy cannot assert an impairment of contract claim based upon a purported

agreement that is invalid because its only authorization resulted from discussions in closed

session in violation of the Open Meetings Act.

F. Equitable Estoppel Does Not Apply to Prevent Defendants From Asserting

the Board's Open Meetings Violation

156. A prima facie case for equitable estoppel requires a plaintiff to prove four

elements: (1) that the defendant made a factual misrepresentation; (2) that it is misleading; (3)

that it induces actual reliance which is reasonable and in good faith; and (4) that reliance causes

detriinent to the relying party. Doe v. Blue Cross/Blue Shield of Ohio (1992), 79 Ohio App. 3d

369, 379.

157. In the instant case, Plaintiffs cannot point to a factual misrepresentation that was

made by the Attorney General's office, nor reasonable reliance upon that misrepresentation.

158. The cases in which a court has held that a public body cannot assert its own

violation of the Open Meetings Act in order to cliange its earlier decisions to the detriinent of
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third parties are distinguishable from the instant case. First, this is not a case in which the Board

members who participated in a meeting are attempting to invalidate their own actions. 7he

Wheeling Corp. v. C&O River RR Co., supra, at 478, distinguishing Jones v. Brookfield Twp.

Trustees (120' Dist., Jun. 30, 1995), No. 92-T-4692, 1995 Ohio App. LEXIS 2805, as a case that

"involved board members attempting to invalidate their own actions." In the case sub judice,

Defendants are state elected officials and the Director of the Oliio Department of Health. The

State Treasurer and the Director of the Ohio Department of Health have no comiection to the

Board's conduct at its meeting. Neither the Attorney General nor the State of Ohio have a

connection to the Board's conduct either.

159. The equitable considerations at issue are not equivalent to those present in

Roberto v. Brown County General Hospital (12`" Dist., Feb. 8, 1988), No. CA87-06-009, 1988

Oliio App. LEXIS 372. In Roberto, a hospital attempted to invalidate an employment agreement

upon which an eniployee had relied for five years. There is no such long-term reliance here.

160. Under Ohio law, anyone has standing to assert a violation of the Open Meetings

Act. This includes members of State Boards and Conimissions, as well as state officials. See

State ex rel. Mason v. SERB (1999), 133 Ohio App. 3d 213.

161. The Court concludes the Defendants in this action have standing to assert a

violation of the Open Meetings Act. Furthermore, the doctrine of equitable estoppel does not

apply to the facts of the itistant case.

G. The Purported Agreement Between Legacy and the Board is Invalid Because

the Board Unlawfully Delegated its Statutoyy Authority

162. Government entities may delegate ministerial duties, but they cannot delegate

statutory duties that require judgment and judicial discretion, absent statutoiy authority. CB

Transp., Inc. v. Butler Cty. Bd. of Retardation (1979), 60 Ohio Misc. 71.

41 Apx.105



163. The Foundation was not perniitted to delegate statutory duties that required

judgment and discretion, absent express statutory authority. CB Tr•ansp., Inc., supra, at 62.

164. Through its purported agreement with Legacy, the Foundation unlawfully

delegated statutory duties requiring judgment and discretion to Legacy.

165. Former R.C. 183.07, as it was in effect on April 8, 2008, provided that the

Foundation "shall prepare a plan to reduce tobacco use by Ohioans, with an emphasis on

reducing the use of tobacco by youth, minority and regional populations, pregnatit women, and

others who may be disproportionately affected by the use of tobacco." The language of this

statute subjected the Foundation to a mandatory duty, thereby requiring judgnient and discretion.

Nothing in Chapter 183 of the Revised Code permits the Foundation to delegate this function to

Legacy or any other organization. The purported Agreement unlawfully delegated to Legacy the

duty to prepare a plan to reduce tobacco use by Ohioans, as provided in former R.C. 183.07.

166. Former R.C. 183.07 further provided that the Foundation "shall establish an

objective process to determine wluch research and program proposals to fund." As such, this

language subjected the Foundation to a mandatory duty, requiring judgment and discretion. No

part of Revised Code Chapter 183 permitted the Foundation to delegate this function to Legacy

or anyone else.

167. The purported Agreement unlawfully delegates to Legacy the rnandatory and

discretionary duty to establish an objective process to determine which research and program

proposals to fund, as provided in fornier R.C. 183.07. Thus, without such authority to delegate,

the Foundation had no authority to enter into the Agreement and the Agreement is tliereby void.

H. The Agreement is Invalid Because it Was Executed by the Board's Executive

Director Without Ratification by the Board.
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168. When an executive director enters into an agreernent on behalf of a state entity,

the agreement is rendered voidable. Monarch Const. Co. v. Ohio School Facilities Comm'n

(2002), 150 Ohio App. 3d 134.

169. In State of Ohio v. Exec'r of Buttles (1854), 3 Ohio St. 309 the Ohio Supreme

Court found that "any contract that an individual, or body corporate or politic, may lawfully

make, they may lawfully ratify and adopt, wlien made in their name without authority; and when

adopted, it has its effect from the time it was made, and the same effect as though no agent had

intervened." Buttles at 322-323.

170. When agents of the State exceed their authority in entering into a contract, the

State has the option to either ratify the contract or to repudiate it. State of Ohio v. Buttles (1854),

3 Ohio St. 309.

171. Here, Michael Renner, as the Executive Director, lacked authority to enter into

the Agreement with Legacy on behalf of the Board without ratification and the Foundation never

ratified the purported contract. As a result, the Agreement is rendered voidable. Because the

Agreement was voidable, it could be rescinded. Additionally, because the Agreement was

voidable, H.B. 544 does not substantially impair the alleged agreement.

172. The Foundation rescinded the portion of its earlier resolution which had

authorized the transfer of $190 million to Legacy via a motion made at the special meeting held

on April 15, 2008. See Defendants' Exhibit E.

173. Ohio Department of Health, as successor to the Foundation, also sent a letter on

May 6, 2008, attempting to rescind the purported Agreement with Legacy. See Department of

Health's Exhibit A.
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174. Because the purported Agreement is void and unenforceable, no unconstitutional

impairment of contract claim with Legacy results from H.B. 544.

1. The Agreement is Invalid Because it Did Not Meet State Requirements for
Grant Agreements

175. Ohio law sets specific requirernents for disbursement of money totaling $25,000

or more "for the provision of services for the primary benefit of individuals or the public and not

for the primary benefit of a governmental entity." R.C. 9.231(A)(1).

176. The Agreement with Legacy constitutes an agreement "for the provision of

services for the primary benefit of individuals or the public and not for the primary benefit of a

governniental entity" as provided in R.C. 9.231(A)(1).

177. A governmental entity which enters into an agreement defined in R.C. 9.231 must

enter into a written contract that includes certain requirements and conditions. R.C. 9.231(A)(1).

178. A written contract covered by R.C. 9.231 rnust set forth certain terms including,

but not limited to: the niinimum percentage of money that is to be expended on the recipient's

direct costs; the records that a recipient must maintain to document direct costs; and permissible

dispositions of money received by a recipient in excess of the contract payment earned, if the

excess is not to be repaid to the governmental entity. R.C. 9.232.

179. The Agreement with Legacy does not include the terms required by R.C. 9.232,

and it is therefore invalid. Because the Agreement is invalid, the contract is not binding and

H.B. 544 does not create an unconstitutional impairment of contact with respect to Legacy.

Fifth, the purported agreement lacks consideration and is illusory. And lastly, the purported

agreement is invalid because it fails to comply with Ohio R.C. 9.231.
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XIII. Plaintiffs Have A Substantial Likelihood Of Success On The Merits On the Issue of

Vested Trust Riuhts

A. The Powers of the General Assen►bly and the Creation of the Fund at Issue

180. The Master Settlement Agreement did not limit the puiposes for which Ohio

could use the funds provided. While other states enacted constitutional provisions to limit the

purposes for which their Master Settlement Funds could be expended (eg: Oklahonia, Idaho),

Ohio did not similarly limit the future expenditure of its funds.

181. The fund at issue, the Endowment Fund, was created by the General Assembly

through the enactment of Revised Code Chapter 183 via S.B.192 in the year 2000. See

Defendant's Exhibit G, 148 Ohio LaH,s• 10767-10805.

182. The Master Settlement Agreement funds were deposited upon receipt into "the

state treasury to the credit of the tobacco master settlement agreement fiind." The funds were

then allocated to other funds pursuant to a formula created by the General Assembly. See

Fonner R.C. 183.02, Defendant's Exhibit G.

183. Even in the initial statutory allocation of the Master Settlement Agreement funds,

there were funds allocated to purposes other than tobacco cessation, including law enforcement

improvements, school facilities, public health, biomedical research and technology, and

education technology. See Former R.C. 183.02(A)-(I).

184. A portion of the Master Settlenient Agreement fimds was allocated to the Tobacco

Use Prevention and Cessation Trust Fund, created by former R.C. 183.03, which provided that

"The Tobacco Use Prevention and Cessation Trust Fund is liereby created in the state treasury.

Money credited to the fund shall be used as provided in Sections 183.04 to 183.10 of the Revised

Code.
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185. Former R.C. 183.08 created the Tobacco Use Prevention and Control Endowment

Fund, "which shall be in the custody of the treasurer of state but shall not be a part of the state

treasury. The endowment fund shall consist of amounts appropriated froin the Tobacco Use

Prevention and Cessation Trust Fund, as well as grants and donations made to the Tobacco Use

Prevention and Control Foundation and investment earnings of the fiuid." The State Defendants

refer to this as a "custodial account."

186. The legislative power granted to the General Assembly is plenary and is not

limited to only those powers delegated by the Ohio Constitution. Art. II, §26. See also State ex

rel. Michaels v. Morse (1956), 165 Ohio St. 599, 603 ("the General Assembly may enact any law

which is not prohibited by the Constitution").

187. Article II, section 22 places no limit on the authority of the General Assembly to

malce appropriations. It provides in relevant part: "no money shall be drawn from the treasury,

except in pursuance of a specific appropriation, made by law." Thus, money may be drawn only

as duly appropriated by the General Assembly.

188. A General Assenibly cannot limit the authority of a future General Assembly to

legislate.

189, In State ex rel. Hoeffler v. Griswold (1930), 35 Ohio App. 354, 356, the Tenth

District Court of Appeals held "[t)he power of the Legislature to reappropriate is as broad as it is

to appropriate originally." The court further determined that "[t]he fact that the money set apart

had, by the former Legislature, been itemized as to its distribution, was not eoinpelling upon the

General Assembly in the act of reappropriation." Id.

190. Unlike the retirement systems at issue in In re Ford (1982), 3 Ohio App. 3d 416

and Jackson & Assoc. v. Public Empl. Retirement Sys. (10`" Dist., No. 02AP-1218), 2003 Ohio
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7033, the Foundation's funds were appropriated to it from the general revenue fund, whereas the

retirement systems receive their funds from contributions from individual members, rather than

from appropriations by the General Assembly. Yet, the Court does not find this difference to be

determinative in this case.

191. In AG Opinion 2008-03, n. 5, where the Endowment Fund was distinguished

from the funds managed by the retirement systems, it was opnied that "[t]he monies are not

received from a source that connects them intrinsically with the rights of particular persons," and

the General Assembly has "continuing authority to expend that money as it deems fit"

However, this authority is not controlling. At best, it could be persuasive. However, the Court

finds that it is not.

192. Former R.C. 183.08 states the Endowment Fund "shall consist of amounts

appropriated from the tobacco use prevention and cessation trust fund . . ." Endownient is

defined in Black's Law Dictionary as "[t]he act of settling a fund, or permanent pecuniary

provision, for the maintenance of a public institution, charity, college, etc." (Emphasis added)

193. Former R.C. 183.08 farther states: "Disbursements from the fund shall be paid by

the treasurer of state only upon instruments duly authorized by the board of trustees of the

foundation." (Emphasis added)

194. The Court finds that the General Assembly did not act within the scope of its

legislative authority in taking back the monies it had previously given to the Endowment Fund,

as the Endownlent Fund is a charitable trust created under R.C. Chapter 183. While this Court

recognizes that appropriations are subject to future change in accordance with the powers

granted to the General Assembly under the Ohio Constitution, this was not "re-appropriation."

47 Apx.111



The fact that these funds originally at one point came from the General Revenue Fund does not

change anything.

B. H.B. 544 Unconstitutionally Impairs Vested Trust Rights

195. Plaintiffs have a substantial likelihood of success on the merits of their clains that

H.B. 544 unconstitutionally impairs vested trust rights by attempting to divert monies from the

Foundation to the Jobs Fund for the Stimulus Proposal, in violation of Art. I, § 10. of the United

States Constitution and Art. II, §28 of the Ohio Constitution.

196. The Endowment Fund is a trust fund. "A trust is created when a settlor conveys

property to a trustee with a manifest intent to impose a fiduciary duty on that person

requiring that the property be used for a specific benefit of others." Branson School District

RE-82 v. Romer, 161 F. 3d 619, 633 (10"' Cir. 1998), citing Restatement (2) of Trusts §§ 2,

17, 23, & 23 cmt. a (1959).

197. R.C. Chapter 183 created the Endowment Fund as a trust: the settlor (the State of

Ohio) conveyed the property (transferred monies into the Endowment Fund) to a trustee (R.C.

183.08 designates the Foundation as "trustee") with a manifest intent to impose a fiduciary duty

on the trustee (R.C. 183.07-.08 expressly impose fiduciary "duties" on the Foundation) requiring

that the property be used for the specific benefit of others (the Fund must be used for tobacco

cessation and prevention for the specific benefit of Ohio tobacco users and its youth, R.C.

183.07).

198. The statutory scheme creating the Endowment Fund has all the elements of a

trust: a trustee (the Foundation), trust corpus (the Endowment Fund), and trust beneficiaries

(Ohio's youth and tobacco users). State ex rel Preston v. Ferguson (1960), 170 Ohio St. 450,

464 ("there is no question that the funds [in the School Employees Retirement System] are trust
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funds"); United States v. Mitchell, 463 U.S. 206, 224-25 (1983) (the General Allotment Actof

1887 and its implementing regulations created a trust: "All of the necessary elements of a

common-law trust are present: a trustee (the United States), a beneficiary (the Indian allottes),

and a trust corpus (Indian timber, lands, and funds)"); Dadisman v. Moore, 384 S.E.2d 816, 821

(W.Va. 1989) ("[a] review of the [Public Employees Retirement System statute reveals a classic

example of a`statutory' trust" - public retirees are the trust beneficiaries, the PERS fund is the

trust corpus, and the PERS Board of Trustees is "trustee"); Pelt v. State of Utah, 104 F. 3d 1534,

1542-43 (10"' Cir. 1996) (Congress created a statutory trust of oil royalty funds for the benefit of

a group of Navajo Indians by establishing a trust-like structure with all elements of a trust: a

trustee, beneficiary, and corpus).

199. Apart from establishing all elements of a trust, the General Assembly

demonstrated its intent to create the Endowment Fund as a trust in two other ways:

(1) In R.C. 183.08(A), the General Assembly expressly designated the Foundation as

"trustee of the Endowment Fund. The word "trustee" has a distinct legal meaning: a "person

holding property in trust." Restatement (2d) of Trusts §3(3) (1959). R.C. 1.42 mandates that

"[w]ords and phrases that have acquired a technical or particular nieaning, whether by legislative

definition or otherwise, shall be construed accordingly." Rockfield v. First Nat'l Bank of

Springfield (1907), 77 Ohio St. 311, 326 (courts are required to give words in statutes their

distinct legal meaning; when lawniakers are making law, "[t]hey cannot be presumed to have

been simply dealing with legal terms in a loose" fashion); NLRB v. A.naax Coal Co. (1981), 453

U.S. 322, 329 ("[w]here Congress uses terms that have accurnulated settled meaning under either

equity or the common law, a court must infer, ui-Aess the statute otherwise dictates, that Congress

means to incorporate the established meaning of these ternrs").
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(2) The General Assembly imposed mandatory fiduciary duties and restrictions upon the

Foundation as trustee. Ohio Society for Crippled Children and Adults, Inc. v. McElroy (1963),

175 Ohio St. 49, syllabus ¶1 (in determining whether a trust has been created, "the question is

whether the settlor not only expressed a desire that the recipient of the property use it in a certain

way, but whether he expressed an intention to impose a duty upon the recipient to so use it.).

200. As the corpus of the Trust, the Endowment Fund can be used "only for the

purposes contemplated in the trust." Shuster v. North American Mortgage Loan Co. (1942), 139

Ohio St. 315, 342.

201. The trust is irrevocable because the State, as settlor, did not reserve any right of

revocation.

202. Having established the Endowment Fund as a trust eight years ago, the State does

not now have the power to revoke the trust because it did not reserve any right of revocation

when the trust was created. In re Guardianship of Lombardo (1999), 86 Ohio St. 3d 600, 607

("[i]t is a well-founded principle that where the settlor makes no reservation in the language to

amend or revoke a trust, he or she may not unilaterally revoke the trust"); Lourdes College of

Sylvania v. Bishop (1997), 94 Ohio Misc. 2d 51, 56-57 ("after the grantor has completed the

creation of a trust, she is without rights, liabilities, or powers over the trust unless expressly

provided for by the tiust agreement ..... Thus, unless the grantor has retained the power, she

may not modify or revoke the trust"); Restatement (2d) of Trusts § 367 (1959) ("[i]f a charitable

trust has once been validly created, the settlor cannot revoke or modify it unless he has by the

terms of the tivst reserved a power to do so").

203. R.C. Chapter 183 must be construed consistently with the well-settled trust rule of

irrevocability at the time the Endowment Fund was created because the statute did not expressly
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state otherwise. State ex rel. Morris v. Sullivan (1909), 81 Ohio St. 79, syllabus ("[s]tatutes are

to be read and construed in a light of and with reference to the rules and principles of the

common law in force at the time of their enactment, and in giving construction to a statute the

Legislature will not be presumed or held to have intended a repeal of the settled rules of the

common law, unless the language employed by it clearly expresses or imports such intention");

Restatement (3d) of Trusts § 4 cmt. g (2003) (the terms of statutory trusts, if not expressly set

forth in the statute, "are supplied by the default rules of general trust law").

204. Divesting the trust beneficiaries' rights in the Endowment Fund violates the Ohio

and Federal Constitutions.

205. Article II, §28 of the Ohio Constitution and the Contract Clause of Article I, § 10 of

the Federal Constitution prohibit the General Assembly from interfering with vested tnrst rights

or impairing trust obligations. State ex rel City of Youngstown v. Jones (1939), 136 Ohio St. 130,

136, ("[t]he General Assembly ... could not interfere with vested rights or impair the obligations

of existing contracts in violation of Section 28, Article lI of the state Constitution and the

contract clause of Section 10 of Article I of the federal Constitution"); State v. Walls (2002), 96

Ohio St. 3d 437 @¶9 (it is "settled in Ohio that a statute runs afoul of [the prohibition in Section

28, Article-II of the Ohio Constitution against retroactive laws] if it takes away or impairs vested

rights acquired tmder existing laws").

206. The Endowment Fund's beneficiaries have constitutionally protected vested rights

in the trust res. Once the General Assembly transferred monies to the Endowment Fund to be

held by the Foundation in trust, those funds were impressed with a trust outside the state

treasury, R.C. 183.08(A), and the equitable rights of the class of trust beneficiaries, including

Ohio tobacco users, vested in the Fund. First Nat'I Bank of Cincinnati v. Tenney (1956), 165
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Ohio St. 513, 518 (when a trust is created, "the settlor transfers and delivers property to a trustee

... and designated beneficiaries take immediate vested interest in such property"); Braun v.

Central Trust Co., (1952), 92 Ohio App. 110, 116 (when a trust becomes effective, the legal and

equitable titles "vest immediately": truest beneficiaries are "vested with the equitable title" and

legal title is vested in the trustee); Hermann v. Brighton German Bank Co. (1914), 29 Ohio Dec.

626 at *4 ("in a trust, the equitable title vests in the cestui que trust [the beneficiaries]"); Hatch v.

Lallo, 2002 WL 462862, *2 (Ohio App. 9`h Dist. 2002) ("a settlor's transfer of the trust

property's legal title to a trustee accomplishes [the] separation" of "equitable and legal"

ownership interests between the trust beneficiary and the trustee).

207. The State's attempt to revoke the Trust and liquidate the Endowment Fund

substantially impairs the obligations of the Trust and the vested rights of the Trust beneficiaries,

including the individual Plaintiffs, in violation of the Contract Clauses of the Federal and Ohio

Constitutions, Art. I, §10 of the United States Constitution and Art. 11, §28 of the Ohio

Constitution. Jones, supra, 136 Ohio St. 130, 136 ("[t]he General Assembly ... could not

interfere with vested rights or impair the obligations of existing contracts"); Toledo v. Seiders

(1910), 23 Ohio Cir. Dec. 613, 1910 WL 1216, at **2, 5-6, aff d as modified, (1911) 83 Ohio St.

495 (the General Assembly was "without authority to take the entire control and management of

[the trust property] from the trustees . . . . "), citing New Gloucester School Fund v. Bradbury

(1834), 11 Me. 118, 1834 WL 473, at **5-6 (statute that purported to divest statutory trust rights

by transferring the endowment fund from the original trustees was an unconstitutional

impainnent of contract); Dadisman, supra, 384 S.E. 2d at 829-30 (state's diversion of public

employer contributions from the Public Employees Retirement System was an unconstitutional

invasion of trust funds: "We would be faithless to our constitutional duties to allow a raid on the



PERS trust for purposes of political expediency." The public employers' PERS contributions are

"part of the corpus of the trust and are not thereafter state funds available for expropriation or use

for any purpose other than that for which the moneys were entrusted"); Kapiolani Park

Preservation Society v. Honolulu, 751 P. 2d 1022, 1025-27 (Haw. 1988) (state's repeal of prior

statute that had created a trust and attempt to transfer away portions of trust corpus impaired the

obligations of the trust in violation of the Contract Clause of the Federal Constitution).

208. H.B. 544's impairment of the Trust is not "reasonable and necessary" to serve

important state purposes. United States Trust Company of New York v. New Jersey (1977), 431

U.S. 1, 29-31; Energy Reser•ves Graup, Inc. v. Kansas Power and Light Co. (1983), 459 U.S.

400, 412-13 n. 14; Association of Surrogates and Supreme Court Reporters v. State of New York

(2d Cir. 1991), 940 F. 2d 766, 771-72 ("when the state's legislation is self-serving and impairs

the obligations of its own," courts do not defer to the legislative judgment but, instead, engage in

"a more searching analysis"; the new legislation can "survive scrutiny only if it is reasonable and

necessary to serve an important public purpose").

209. Depleting the Endowment Fund is unnecessary because there are less drastic

alternatives to serve the State's goal under the Stimulus Proposal and H.B. 544 of creating jobs

in Ohio. The State of Ohio offered no evidence on this issue. The only evidence supports the

conclusion that the State's impairment of the Trust is not necessary because there is at least one

equally effective and less drastic alternative to fund $230 million of the Stimulus Proposal, ratlier

than diverting the monies from the Endowment Fund: general obligation bonds, as Governor

Strickland originally proposed on a niuch grander scale for the same purpose earlier this year.

[Hearing Tr., Vol. IIl, at 75-86 (Proctor)] [Pl. Exs. 11-12].
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210. Plaintiffs therefore have a substantial likelihood of success on the merits in

establishing that H.B. 544 impairs the Trust in violation of Art. 1, §10 of the United States

Constitution, and Art. II, §28 of the Ohio Constitution, and thus establishing that those portions

of H.B. 544 that purport to revoke the Trust and liquidate the Endowment Fund are invalid and

void ab initio.

211. To the extent that Arnended S.B. 192, prior to its repeal on May 6, 2008, purported

to liquidate the Endowment Fund and divert its moneys elsewhere, Amended S.B. 192 is also

unconstitutional and of no legal effect for the same reasons.

XIV. Irreparable Harm

212. Under Ohio law, a party may only seek an injunction to guard himself, not third

parties, froin harm. To have standing for injunctive relief, the injunction sought must provide the

moving party with some tangible good. The moving party must prove by clear and convincing

evidence that he has a "personal stake" in the granting of the injlmetiorL Crestniont Cleveland

Pshp. V. Ohio Dep't of Flealth (10`' Dist., 2000), 139 Ohio App. 3d 928, 936. To establish that

personal stake, the moving party must show that he faces an immediate threat of irreparable

injury. Fraternal Order ofPoliee v. City of Cleveland (2001), 141 Ohio App. 3d 63, 74.

213. A party cannot demonstrate irreparable harm by showing that it will only sustain

economic harm. A financial loss can be compensated by money damages, whereas, as the Tenth

District Court of Appeals explained, "irreparable harm copsists of the substantial threat of

material injury that cannot be compensated with monetary damages." Sabatino v. Sanfillipo (10`h

Dist., Dec. 7, 1999), Case No. 99 AP-149, 1999 Ohio App. LEXIS 5805, *7, quoting

Agrigeneral Co. v. Lightner (3rd Dist., 1998), 127 Ohio App. 3d 109, 115.
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214. Absent the requested injunctive relief, the individual Plaintiffs will immediately

suffer irreparable harm. Unlawful impairment of constitutional rights necessarily results in

irreparable harm. United Auto Workers, Local Union 1112 v. Philomena, 121 Ohio App. 3d 760,

781 (10th Dist. 1998) (injunctive relief is warranted because enforcement of an unconstitutional

provision and the resultant loss of constitutional rights causes irreparable harm); Anzerican Civil

Liberties Union of Ky. v. McReary County, Ky., 354 F.3d 438, 445 (6th Cir. 2003) ("when

reviewing a motion for preliminary injunction, if it is found that a constitutional right is being

threatened or impaired, a finding of irreparable injury is mandated") (citing Elrod v. Burns, 427

U.S. 347, 373 (1976)); Overstreet v. Lexington-Fayette Urban Cty. Gov't, 305 F.3d 566, 578 (6th

Cir. 2002) ("a plairitiff can demonstrate that a denial of an injunction will cause irreparable harm

if the claim is based upon a violation of the plaintifi's constitutional rights").

215. Injunctive relief is the proper remedy in order to prevent state officials from

carrying out miconstitutional statutes, including those that unconstitutionally impair a contract.

University of Hawaii Professional Assenably v. Cayetano, 183 F.3d 1096, 1108 (9th Cir. 1999)

(affirming grant of preliminary injtnlction against operation of statute that unconstitutionally

impaired contract); Hubbell v. Leonard, 6 F. Supp. 145 (E.D. Ark. 1934) (appropriate relief for

unconstitutional impairment of contracts was to enjoin state officials from diverting revenue

sources that were already committed under the contracts and to declare the unconstitutional

statutes "null and void"); Dann v. Blackwell, 83 F. Supp.2d 906 (S.D. Ohio 2000) (enjoining

Ohio state official from enforcing unconstitutional statute); Planned Parenthood Ass'n of

Cincinnati, Inc. v. City of Cincinnati, 822 F.2d 1390, 1400 (6th Cir. 1987) (upholding

preliminary injunction preventing enforcement of unconstitutional city ordinance).



216. Without injunctive relief, Plaintiffs will also suffer imminent irreparable barm

because they have no adequate remedy at law. In order for a legal remedy to be adequate, it

"shall be in all respects adequate to justify the refusal of the injunction upon that ground.... It is

not enough that there is a remedy at law; it must be plain, adequate and complete; or in other

words, as practical, and as efficient to the ends of justice and its prompt administration, as the

remedy in equity." Mid-America Tire, Inc. v. PTZ Trading Ltd., 95 Ohio St. 3d 367, 380 (2002).

H.B. 544 purports to completely liquidate the Endowment Fund and divert those funds

elsewhere.

XV. Harm to Third Parties

217. Third parties will be harmed if injunctive relief is not granted. The intended

beneficiaries of the Trust will suffer an increase in tobacco-related disease and mortality, and

suffer significant additional tobacco-related health care costs, if the Endownient Fund is depleted

and the scope and impact of the types of tobacco prevention and cessation programs that the

Foundation formerly funded are reduced or discontinued. [Hearing Tr., Vol. II, at 176-77, 204-

07 (Healton)] [Crane Dep. at 24-25] [Wewers Dep. at 18-19, 26-27]

218. No harm will result from granting preliminary injunctive relief to preserve the

status quo, because the State has other, equally effective altemative means of achieving its stated

policy interests without depleting the Endowment Fund. In addition, during the pendency of this

case, the remainder of the Endowinent Fund in excess of $190 million may continue to be used

to fund or carry out tobacco control, prevention, and cessation research and programs in Ohio.
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XVI. Public Interests Served

219. The public interest will be served by granting injunctive relief. "It is always in

the public interest to prevent violation of a party's constitutional rights." Dejk Vu of 'Nashville,

Inc. v. Metro. Gov't ofNashville, 274 F.3d 377, 400 (6th Cir. 2001).

220. Injunctive relief will protect the public by preserving the Endowment Fund and

preventing an unnecessary increase in tobacco-related disease and mortality in Ohio and the

substantial costs of associated medical treatment.

221. A preliminary injunction is necessary to preserve the status quo pending final trial

of this action.

XVII. Bond

222. This Court has the discretion to dispense with a bond for the issuance of a

preliminary injunction. Vanguard Transp. Systerns, Inc. v. Edwards Transfer & Storage Co., 109

Ohio App. 3d 786, 793 (10t1i Dist. 1996) (holding that bond was not required for preliminary

injunction to be operative, and stating that "the court's discretion as to the amount of the bond

includes discretion to require no bond at all").

223. There is no risk of loss upon the continuation of the Court's prior freeze order

because the assets of the Endowment Fund will remain in the Treasurer's custody during this

case, where the fiuids are to be invested in a prudent maimer. Therefore, no bond will be

required.

XVIII. Order Of The Court

For all of these reasons, it is hereby ORDERED that a preliminary injunction issue on the

following terms:
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(A) The freeze order entered by this Court on April 10, 2008, as modified on Apri124

and 30, 2008, May 9, 2008 and June 25, 2008, shall remain in full force and effect until further

order of this Court. As such, Defendants State of Ohio, the Treasurer, the Ohio Attorney

General, Director Alvin D. Jackson, the Ohio Department of Health, all of Defendants' officials,

agents and representatives, and anyone acting in concert witlr them or on their behalf are hereby

enjoined from eiiforcing, implementing, or otherwise acting on any provision of H.B. 544, or the

repealed portions of Amended S.B. 192, relating to the monies in the Endowrnent Fund or the

Legacy contract until the Court enters final judgment following trial on the merits. All actions,

orders, directives, instructions or other state actions that purport to enforce or take any action

relating to, or in reliance on, those provisions of H.B. 544 and Amended S.B. 192 are hereby

rendered void, ineffective and enjoined until final judgment is entered following the trial on the

merits.

(B) All assets, investments, funds, proceeds, monies or other amounts that are in the

Endowment Fund shall remain in the Endowment Fund in the Treasurer's custody and shall not

be moved, expended, dasbnxrsed, appropriated, and/or transferred until further order of this Court.

If additional monies from the Endowment Fund are necessary to continue to fund tobacco

prevention, control, or cessation programs in Ohio during the pendency of this case, the

Foundation or any other party may apply to the Court for limited relief from this preliminary

injunction for those purposes.

(C) No bond shall be required.

IT IS SO ORDERED.
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OH Cotkst. Art. II, § 28 Page I
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Baldwin's Ohio Revised Code Annotated Cun•enfiess

Constitution of the State of Ohio Refs & Annos7
^s0 Article II. Legislative Re(_ is •_Annos

^ 0 Const II See. 28 Retroactive laws; laws lmpairing obligation of contracts

The general assembly shall have no power to pass retroactive laws, or laws impaL'ing the obligation of contracts; but
may, by general laws, authorize aomas to carry into effect, upon suah terms as shall bejust and equitable, the inanl-
fest intention of parties, and oPficers, by curing omissions, defects, and errors, in instruments and proceedings, aris-
ing out of their want of confonnity with the laws of this state.

CREDIT(S)

(1851 eonstimtional convention, adopted eff. 9-1-1851)

Cuirent through 2009 File 9 of the 128th CiA (2009-2010), apv. by 9/22/09 and filed with the Secretary of State by

9/22/09.

Copr. (c) 20091homson fteuters
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U.S. Constitution - Article I Section 10

Article 1- The Legislative Branch
Section 10 - Powers Prohibited of States

No State shall enter into any Treaty, Alliance, or Confederation; grant Letters of Marque
and Reprisal; coin Moncy; emit Bills of Credit; make any Thing but gold and silver Coin
a Tender in Payment of Debts; pass any Bill of Attainder, ex post .facto Law, or Law
impairing the Obligation of Contracts, or grant any Title of Nobility.

No State shall, without the Consent of the Congress, lay any Imposts or Duties on
Imports or Exports, except what may be absolutely necessary for executing it's inspection
Laws: and the net Produce of al.l Duties and Imposts, laid by any State on Imports or
Exports, shall be for the lJse of the Treasury of the United States; and all such Laws shall
be subject to the Revision and Controul of the Congress.

No State shall, witliout the Consent of Congress, lay any duty of Tonnage, keep'1'roops,
or Ships of War in time of Peace, enter into any Agreement or Compact with another
State, or with a foreign Power, or engage in War, unless actually invaded, or in such
imminent Danger as will not admit of delay.
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z mm'°r 9•oU~'^p,sN•°Ŷa'G^°Jy^o:au•"rovNp yu°̂J o^SaoN^a°^'^.^°^a°s.'c^^yuummv,n^uu
Y` Q̂J ^ N p R a U t' V G' N...O 'A_"° v^ u' O-. ¢' N w }^ N c6 r bA V N
NP.VpVdyo9YN [di+ ^y^C ..GV3°rWNa^.'_b.V

..C 4J V.S ° w N^ O^y° F '^ .a•^ Y N'a a.a N p y [C .''^ iv Y .Gi LV N N

ca Fp,Fwoo^v..F.3?''^sy'.'N yN°^i.C4.^^^.A.ac3UN..C.GY°yp>SV<yF°AV

•^
u

vNi y
^0 W F N p A.p ^

°^

F•17 ^ u F Y O N Y cd GJ O O

fll 0 y v:^ N N^ v^ A F v p p. o o q o w Yy v•o N^•^ v T o o N N
r. F u ai m N ^ a iv O^' m v v o Y -' •m o o. ro o^•^ .., ^i

^ aNi
P.'^ ." ^ w w

N V: •° i. N>'^, .... o U N F o ? i+ U°. >°. a^ c^ U A... .-^ w p o.C U o' ^y m^ Q a°.

C o'^ ao n.^a.' .̂^ a^ c̀^ c^'a•a a°i ^'•°1vG K a.'^-. vis °,^ ^v ^'.^ ro cv. o'^'^ v n.^.^ aa.'^.. 3 C.o a°'. sv.'.:.v^ aa

Apx. 128



>u ,̂,.^aio .c^ ^" •."a^. ^.c.^a'"ic•5^a^ood^u.c q7qE+zFCJD"'v,qà 'ioooc
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(t 17th Ocnc rat Asscrnbly)
(Substitute Houso Bill hnmtv.r544)

amend sections 102.02; 183.021, 18330,.I83.33, and:

2151.87; to enact sections 3'701:84 and 3101.841; to
repoal'seciions 183.03; 183.04, 183.05, 183.06, 183.061,
183:07; 183:08, 183.09, and 183.10 of the Revfsed Ccsde;
to<repcal Section.3 of Am S.S. 192 of the 127th tyeneral
Assembly, to repeal 8ection 4 of S.B. 209 of tlre 127th
General. Assenxbly, amd to repeal Section 205.10 of Sub.
S.B. 321 of the 126th General Assembly to abolish the

Tobacco Use Prevettdon and Gontni Foundation and
transfer c..rtain powers of the Foundation to the
Department of fEealth, to make an appropriation, aud to
declare an emergency,

e lt etutcted by the 4"'renerutkssembly of the SYate of Of+io:

StcrlUt` 1. That sections 102.02, 183.42I, 183.30, 18333, and 2151.87
be amended and secuoa}s 370I:84 and 3701.841 of the t"tevised Code be
enacted to read as followst

Sec: 702,02..(A) Except as otherwise provided in division (H) of this
section, all of the following sball file with the appiopriate ethics comniission
the disciosme statement described in this division on a form prescribed by
the appropriate commissian: every person who is el@oted to or is a candidate
for a stace,.county, or city offece and every person who is appointed to fill a
vaoanoy for au uuexpired term in sucnu: elective offioe; all.members ofthe
state board of cducadon; the director, assistant directprs, deputy direetors,
division chiefs, or porsons of equivalent rank of any adtriinistrative
department of the state; the president or other chief'administraYive ofFeer of
every state institution of iizgher education as defined in section 3345.01 } of
the Revised Code; the executive director and the members of the capitol
squx^t=e review and advisory board appointed or employed pursuant to
section 105.41 of the Revisc^.d Code; t'be chief execuiive oi`fcer and the
menkbers of the board of c2ch state retirement system; each emp4oyee of a
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state retiresnent bonrd who is a state retircment system investment oftices
licensed pursuant to section 1707.163 of the Revised Code; the members of
tlsa Ohio retiremant study council appoinicd pursuazit to divisian (C) of'
seetion 171.01 oftheRevised Code; employeas ofthe Ohio retirenzont study
counail, ofner t6an employees who perfoLm purely adiniasistrativo or clerical
fianotioa.s; the admi.nistrator of workers' compensation aad each member of
the burean. of workers' eo*npensation board of directors; the bureau of
wo; Cezs` orupensatiou dirrctor of iavestmcnts; tne chief investment ot'4icer
of tlie hureau of worlccrs` compensation;. the direotor appointed by the
workers' compensation council; alt members of tha lioand of comrnission.ers
on grievaaces and discipsne oftiae supremc conrt and theethics comtnission
created under section 102:05 of the 1`fevised Code; every business manager,
treasurer, or superintettderzt of a city, loccl; excmpted village, joint
vocational, or cooperatiuc edueatiau sc7aool:distriot er ap educational seivice
center; every pe*son wlso Is etected to or is a candidate for the oif'ice of
member of a. board of education of a oity, local; exexnpted viiLtge, joint
vocational, or raoperativeeducatipn gcboal districto€ of a vovo.cning board
of an educational service center tliat has a total stndetitcciunt of twelve
thousand or more as most tece.ntly detetmined by the depariment of
education pursuant.ho section 3317.03 of the RevisedCode;; everyperson
who is appointed to the board of education of a municipal sehaot district
pursuant to division (B) or (F) of seotion 3312.71 of tha Rxvised Code; aSl
mentbets of the board of d"u'ectors of a sanitary distriot that is establ'ished
under Chapter 6115. of the Revised Codc and organized wholly for tl e
purpose of providing a water sixnply for domestic, municipal, and pablic
use, and that incLudes two municipal corporations in two catintiea; evrr{
public oftkciaf or employee who is paid a salary or wape in accordas^rce with
sohedute C of section 124:15 or schedule );-2 of section 124.152 of the
Revised C:ode; met^Ora s€t3za beatd af #ustee rasd #hs e^^ a ti^
e£-tita #abaeso + se jxeaetrd^d2•€aundat'teu;- members of the board
of trwstees and the executive director of the southern phio agticulhural and
coetttnunity, developnent'foandattozi; aixl every otLer public offlcial or
ernpiayee who is d©signnted hy the nppropriate ethics commission pursuant
to d'tvisian ($)gfthis section.

The disc€osure state vent:shall.include all of the foltowing:
(1)1'he name of the person filing the statement and each raernber of the

persoi's unmediate family and all names undcT which the person or
mexribers of Ehe person's immediate family do business;

(2)(a) Subject to divisions (,A)(2)(tr) and (e) of this section and except as
otbecwise provided in section 1.02.022 of the Revised Code, identification of
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every source of income, other than inoome fYom a tegislative agent
ideutified-in div'ssion.(A)(2)(b) of this section, reoeived durittg th.epreceding
c;alandar yeaY, in the person's own nause or by any other person for the
pesson's use or benefit, by the person, filing the statement, and a brief
desaription of the nature of the.servi.ces for wbiab the inaon2e was received.
If the persan frling the statement is a mern'hor of fbc general asseml5ly, the
statement shall identify tha amount of every source of iuco:ite received itt
uecordance with the following ranges of amounts: zero or more, but tess
than one ttioiesand doiiars; one thousaad dollars or more, but less than ten
thousand doltars; ten thousand dollars or- more, but less than twenty-five
tltousand dollars; twenty-five thousand dollars or more, but less than fifty
tliousanil dciitars; fifty thousand dolisrs or ntore but less than onc hundred
thousaztd d4Ctars; and one hitndred thousand dollars or more.. Bivision
(A)(2)(a) of this seotion shall not bC construed to rcquire x persou filing tt+.e
statement wlio dcrives income from a business orprofessiora to disclose the
individual items of iiceozqe YhaE constitute the gross income of tfiat businass
or profession, except for tnese Individual iierns of income that a,>
athibutabte to the pois.vn'a.or, if the:iiscome is shared wirn }l+e gorson, the
partner's, soiicitation of services or goods or.perPormance, arrangarnerr, or
facilitation of servicas or provision of goods on beliaff of the.tiusiness or
prafession of ciiants, includirsg corporate clients, who are legislative agents.
A person wlio iilea the stateruetit ttnder tHis seodan sliali disclose thc
idenfity of and. tlte arnourit of ixicome received froni a person who the public
officiai or en3ployee knows or has reason to 1'mo v is doing or seelfing to do
busiaess of any klnd with the publio official's or employee's ageney.

(b) If the person filing the statqqriront is a meriiber of l.he generat
assexnlily, tho statement: shaL identify overy source of income aud the
ainount of that inoome that w s received from a legislative agent during the
preceding catendar year, in 111e person's own name or by aay otF er person
for the persoti's use.or.benef t, bytlte person filing the stntement, and a brief
description of tbe nature c#'tlte services for wbicl3 the income was received,
Division (A)(2)(b). of tbis secdon- sequires the disciosure of clients of
attorneys or }iorsons licensed under section 4732.12 of the Revised Code, or
patient.s of persons certdf'ied under section 4731.14 of tho Revised Code, if
those cGents or patients are legislative agents. Division (A)(2)(b) of this
section requires a pcrson fsling the statenient who derives ipcome from a
buincss or profe.ss€oti to di'sGlose those- individnai items of susome thaC
constitate tbe gross income of that bu.siness or profession that are received
from iegistative agents.

(c) Except as othe:wise provided in division (A)(2)(c) of this sectiou,
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division (A)(2)(a) of tltis section applies to attorneys, physicians, and other
persons who engage in the practice of a pmfession and who, pursuant to a
section of tlte Ii:evised Code; the conunon law ofiiris state, a ende of ethtcs
applicable to the profession, or otherwise, generally.are required not to
reveal, disc3ose, or use confideaicos o#'elieats; petients„or other recipients of
professional services except under speclfied circumstances or generally ara
reqtuead to mainta'sn those types of confidences as pr3vileged
cominunications except nnde;• sfsecifled circtms rtttes.''i,ivision (A){2)(a) of
this seetiori does not require an. attorney, physitsiart, or other pro:fessionai
sutiject to a confidentiality requiresnont as described.in division (A)(2)(c) of
this section to discl.ose the name, other identity, or address of a. olient,
petient, or other recipient of professianal services if the diselosure woutd
threatr,r. the ctient, patient, or other rec'tpient of professiiinal services, would
reveal details of the subj^cet mattet fox ivhieSx. legal, rnedicai, or professional
advice or other setviees were sought, or vvould reveal an otherwisc
privileged communication involving the client, patient, or atEter recipicift of
F rofessional servixs. Division (A)(2)(a). o#'tlus section does not reqnire an
attor-neq, physician, or other professional mliject to a eon€ident4ality
re.c;uira nent as described in division (A)(2)(c) of this section to disclose in
thc bzief description of the nature of services requieed by division (A)(2)(a)
of this section any information pertain'snp to specif'tc professio.nal services
rondared.for a clienf, pat=ent, or other tecipient of professional services that
would reveat details of the subject mattcr for which legal, medical, or
professionaE advice was sought or would reveal an othcrwise privilegad
cosn.munication involving the client, patient, or other recipient of
proffessional services.

(3)':{"he name ol' evory corporation on, file vrith the secretary of state that
is incotporated 'in this state or bolds a oertificate of compliance authorizing
it to do business in this state; txusi, business vusc, partnership, or association
that transacts business in t3iis state in which the person filing thx statement
or any other person for the person's use and bene6t3tad dusing ttie preceding
calendar year an investmenf of over one thous<tind dollats.at fair market
value as ofthe thirt.yfirsiday of Deeemberof the precedinl, catendar year,
or tfte dato of disposition,lvhicliever is eariier, or in. which the person holds
avy office or has a fidixeicry relationship, and a deseription of tlie nature of
the investment, office, or relationship. Division (A)(3) of tbis section does
not require disclosure of the namo of any barik, savings and loan association,
credit tution, or building and Loan association with which the person fi3ing
the statement has a deposit or a withdrawable share account.

(4) All fee simple und leasehold interests to which the pcrson fi'.ing the
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staternent liolds legal title to or a beneftoial interest in real property located
witiiin the state, excl yding the person's residezice and property nsed
pr:marity for personal recreafi<>rs;

(5) The names of alt porsans resid'uig or trausaoting business in tbe statc
to whom the person fitiztg the statement owes, in tha person's own name or
in tae name of any other,person, moro tfian one thousand dollars.:37ivision
(AX5) of this sectianshaltirot be aongteued to require eha disclnsure o€debts
owad by the person resutting fTOm.. fhe ordinaxy conduct o£ a business or
prox"ession or debts on #b.e nerson's residence or real property used primarily
for personal reereation,. except that the superintendeat of financial
institutions shall diselose the names of ali state-chartered savings and loan
associations and of alE service corporations subject to regulation under
division of section 115.1.34 of the.I2cvised Code to whom the
superintehdeist inYhe suporrnteaedent's owii name or inthe natne of any other
ciersou owo;s any monay, and tliat the superiiiteadent and any depputy
superintendent of banks ahal€ disctose the narites of all strite-ehartered banks
and all banic subsidiaay co.rpoiations subject to regulation under section
1109:44 of the Revised Code to whom «rre supcrintendent or depuCy,
supecintent[ent owes t?rij' xnoney

(6) The rsames of all persons res:disig or transacting Susiness in the state,
otl er ihan a depository exclu:ted v.nder divisioa (A)(3) of this section, who
owe rnore than one thousand dollars to the person tiling 4he statameut, either
in the person's owai name or tsaany porsen ftrr the person's use or bcxaefit.
17ivision (tY)(6) of this section shall not be construed to reqwiro the
disclosure of clients of attorneys or persons licensed under section 4732.12
or 4732.15 of the ;i.ev:sed Code, or patients of persons certified under
section 4731.14 of the 73eyised Code, ncrr the disclosure of debts owed to the
person resulting from the.ord'u,ary etinduet ofa business or profession.

(7) Lxceptas otherwise provided in scction 102.b22 of the ltevised
Code, the: sorrce of eaoh bqft of over seventy-five dollars; or of each gift of
over twenty-frve dollars received by a member oi'the generaI.assembly frosn
a legislativa agent, received by the, person in the person's owta nazne or by
any other person for the person's use or benefit dL:ring the preoeding
calcardar year, excepF gifts received by will:or b.y virtue of section 211)5.06
of the Revtsed Code, or received frorn, spouscs, parents, grandparents,
childrein, grandchildren, sibiiugs, nephews, nieces, uncles, aitnts,
brothers-l.n-law, sisters-in-law, sons-in-(aw, daughters-in-iaw,
fathers-in-law, motUers-in-law, or auy pelaon to whom tbe pcrson filing the
statentent stands in loco paretitis, or received by way of distribntion froin
any inter vivos or testamentary tntst establisited by a spouse or by an
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anoestor;
(8) Excopt as. othexwise provided in section 102:022 of the Revised

Code, idcntiffeation of the souice and amount ofevary payment of expenaes
aztaurred for iravel to destinations inside or outside this state that is received
by the persan in the person's own name or by any other person f3r the
person's use or benefit and that is incurred in connection with the person's
official duties, except for expenses for t'a.va3 to meet3ngs or cor,venzions of a
national or state arga.niza,tion to which any state agenny, izcluding, butnot
limited to, any Icgislativc-ageney or state ius[ihttion of higher educafian as
defined in section 3345:01I of the Itevised Code, pays m.;inbership dues, or
any political subdivision or any offico or agency af a po[iticat s+ibdivision
pays ti3erobership dues;

(9) Except ffs otherwiscprovided in section 102.022 of the Revised
Code, identification of the source of payment of expenses for meals and
other food and beverages, other than for meals and other food and beverages
provided at a n3eeting at which the person participated in a panel, semznar,
or speaking erieagemdrit or a6 a,neeting or ooavenntioa of a national or state
organization to lvhicti any state ageacy, inctzzd.ii3g, bitt not limited to, any

lIogisYativo ageuoy ar state institutkon.of higher education as defined in
section 3345.011 of the Revised Code, pays ntetnbership dues, or any
political subdivision or ar,y ofi ce or agency of a political subdivision pays
mernbersliip dites, that are incurred in caiuiect;ou with the person's official
duties and that exceed onehundred doltsis aggregatedper caiendar year;

(14) If the d'tsclosvre statement is fi?ed by a pieblio offloial or einpIoyee
described in division (B)(2) of section 391.73 of the Revised Code or
division (14)(2) of sec*zon 121.63 of the Revised Gode 3 Vho receives a
stateiiaent fram a legisl.ative agent,.pxacutive agency lobbyist, or einpoyer
that contains the information described'ul.division (F)(2) of section IO1.73
af the Revised Code ordivision (0)(1) of sectian 121.63 of ffic Revised
Code, all. of the iaondisputed inforihation contained in the statcmcnt
delivered to that public official or empioyce by the legisiative agent,
executive agency (obbyist, or employer itnder division (F)(2 ) of seation
101.73 or (G)(Z) of aeati4n.121.6'3 of the. Revised Code.

A person.may fzIe a statement required by this section in pcrson or by
nail: A pecson whii is a candidate for elective office shall ftie the statement
no later tban the thir:ieth day before the primary; specistii, or general election
at which the candidacy is to be voted on, tv5icheverelection occurs soonest,
except that a petson who is a writ.e-in caadidate shaEl file the statement no
later than the fwentieth day before the earliest elec6on at wliich the pcrson's
candidacy is to be voted on. A person who holds elective offxce shall Cie the
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statement on or before the Ffteenth day of April of each year unless the
person. is a candidate fdr office. A paraon viho is appointed to fitt a vacancy
for an unexpiied term in an elective of£'iae stiall file the statentent wifhin
fifteen days aftcrthe person ejuatifies for office. Other persons shnll file an
annnaF statement on or before ti,e fiYfieanth, day of April or, if appointed er
empp3oyed at2ar that date; within ninety days. after appointment or
employnlent. Noperson shall be required to fAe Nvith the appropriate etluos
commission morethan one statement or pay tnore €fran one filing fee fnr atty
one calendar year.

The approprlaSe etltics commission, for gciod caase; may extend for a
reasonable time. the deadline for ft[ing a statetnent under this section..

A statement filed unc':er this sectt`on is subcct to public inspection at
locations designated by the appropriate ethics comznission exoept as
ott:erwise provideci it-z this seczian.

(I3) The Lbhio etihics co.-nmission, 3re.joint legislativa ethics committee,
and the board of coinmissioaers on greevances and disciplina of the supreme
couxt, using ?he .rul?=tnakisig pr.ocedures of Chaptcr 119. of ibe i,eviaed11
Codo, may xequixe any class of public n5;cials or easTjlayees under is
jurisdiction aud not spenifica]ly exxcluded by this seetion whose positions
involve a substantial and Rlateriaiexercise of administrati"ve discretion ist the
fom3ularion of public policy, expcnditpre of public funds, enfarcenxeitt of
laws and rules of the state or a county or city, or the execution of other
pulific ttusts, to file an annual statemont on or before ths fifteenth day of
Aprii under division (A) of this section. The appropriate ethics commission
shall send tke pub[ie ofiaeials or smployeas written notice of theabquirennen€
by the Sf#eentt day ot F€bnsa.ry of eaclt year the fliyig is'reqLtired iuttcss the
public ofliciaf or employee is appointed after that date, in which case the
notice sltaif be sent wititin thirty daqs after appointmont, and the filing sha{1
be made not later than ninety etriys ltftei appsyintment,

pxcept for disclasuae staternen±c filcd by „aiehe,a-4-^,g --- ef
r^^a^ 34se t^ed#^e^ o€'ite tat zeee us^y>re^s Eier Ri^I e^uatr l
--atsati-tcnd• merahers of the board o€tntstecs and fhe cxecut ve dsrcetar
of the southern Ohio agricultaral and. couununity develapinent foundaticn,
disclosure statements filed mtder tlils divisioar wlth the Ohio ellties
commission by tnembers-nf bdards, conunissions,or bureatrs of the state frc
which no coinpensation is received other than ieasonable and necessary
expenses shait be kept confidential. Disclosure statenients fled witti the
Ohio ethics commission under division (A) of this sect on by business
managers, treasurers, and superintendent,s of city, local, exempted village,
joint vocational, or ceoperat'ive education school dis4'icts or educational
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service centers shell be kept confidential, except that any parson condueting
an audit of.any such school district or educational. service center ptarsnant to
soction 115,56 or Ckieater 117, ot' ttie Itevised Code may examine the
disclosure stxt8medt of atiy bus ness mazaager, treasttrer, or superintendent
of #tat soiiaoF district or edncatioual service ceiitcr. The Ohio etbics
cosrunission shall examine each disclosure staternant required to be ke.pt
ccm'Edentia€ to detemune wltether a potentiat conflict of inteaest exasts for
the person wno nleri me disetesyre statemeat. A potentiat conrlict of interest
exists if the private intatests of ttie peison, as indicated by the person's
disclosure statexz.ent, niigSit iiuterfere with the publiv interests the person is
required to seive in the exercise of the person!s nutliority and duties in the
person's office or position of employment.. 3f the commission detenxanes
that a potential conflice of interest exists, it shzll notify the person who iled
the disclosura staternent and siiall inqke the portions of the disclosure
statement that indicate a potential conflict of interest subject to public
inspection in the same manner as is:provided "for other disclosure statensents.
Aziy portion of the disclosnre statement that the cosnznissian detetneines
does not indicate a poaential confl'rct of interest shall be kept co;.adeiiaal by
the comnvssion ar>d shall nert be made suisject to,pubiic ihspection, excegt as
is necessary for the enforcctnetat oz Chapters, 102, and 2921. ofthe Revised
Code and except as otlteFCVi_ce prot!id.edin thfs division.

(C) No person shall knowizigly faiY to file, on or befare the appiicable
filing deadline establishod under ttiis secction, a stateri eat that is req,uired b:y
tJ:ks BfctIOA.

(D) No person shall knowingly fsfe a false statement tliat is required to
be filed andes this seetion.

(E)(1) Lxceptss pi-ovided in'di,visions (B)(2) and (3) oflhis section, the
statement required by division (A) or (B) of this seetion shall be
accompanied by a fil_ing fee of forty tiollars.

(2) Tha statement required by division (A) of this section shali be
accompanied by tlre following itling fee to be paid by tire pesson who is
elected or appoiiited to, or is a candidatc foix, any of the following offioas:

For state office, ezceptmember of the
state board of education $65
For office of ntember of general assembly $40
For county office $40
For city office $25
For office of member of the state board
ofeduontiou S25
For office of member of a city, local,
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exemptzd village, or coopprative
education board of
adiication oreducational sosuico
center govetning board $20
For pcsition of tiusiness znanager,
treasuras, or superintendent of a
ciry, Cocaf, exempted villege, joint
vocational; or ocopcrztive sducaflosn,
sGhoal district or
educalioval service center $20

(3) No judge of a court of iecard or canaidate for judge of a court of
record; and no eeferee or magiatrate serving a court of record, sfiall be
required to pay the fec requiied under dMsion (T)(I) or (2) or (F) of F1;is
section; - .

(4) k'or any q3siblic official who is appointed to a nonalective office of
the state and for any einployee vho holds a uonelecti.ve positloa in a.pulilic
agenncy of the stxte, the statp agency thatis the primarr en;ployer of the state
ofticial or employee sliail pay the feo rr.auired under division (E.)(?) or (F)
of this section

(F) If a statetnent required to be filed under this saciian is not frled by
the date on which it is rcquired to ire 1&led, the appropriato ethics
oommission sbalt assess the personrequireit to file tho staten3ent a late i`iliug
fez of ten dDllarsfor each day the statement.is not filed, excapt that the total
amount of the late fding foe shall not exceed turo hundred fifty dollars.

(G)(1) The appropriate ethics convnission other 4han tho Ohio etlrics
camui,sion shall dcposit all fees ft receives under divisions (?r) and (F), of
this section into the general reveriue fiind of the state.

(2) The C33iio ethics eomrr3ssion sballdep,osit all rteeipts, ine[uding, but
not litnited.to, fee's itrece?ues under diviaions. (B) and (F) ofthis seotion arid
alt moneys iCreCeives fro:ii.settlements.under division(G) of section 102.06
of the Itcvised Gode, intq tFte Uhio ethics cotnmission fund, which is hcreby
cr ated in the state treasuiy, All monays credited Co tlze fit4d shall be used
sole(y for expenses related to the operation and statutory functions of tlae
commission.

(Ii) âivision (A) of titis section does not apply to a pereorr cleoted or
appointed to the efiice of precinct, ward, or disUict commi.ttee metnber
under ChapteY 3517. of the Revised Code; a presidentiat ciector; P. delegate
to a national convention; village or township ofGeials and etnployses; any
physieian or psycEiiatrist who is.paid a salary or wage in accordance with
schedule C of section 724.15 or schedule F-2 of section 124.i52 of the

i
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Revised Code and whose primary duties do not reGuire the exercise of
adniirdstsative discretiou; or any member of a bo&rd, commiasion; or bureatt
of any county or city who recoives less ttian one thousaad dollars per year
for serving in thatposition.

Sec. 183:02I. (A) No money from the tobacco master settlerncnt
agroement finzd, as that fund cxisted:pr'ior to therepeal of section 193.02 of
the Revised Code Pry H.B. 119 of tkas 127th geno^al assembly, shall be
expended to do any af Ctte followiug^

(1) T-Tire an exeontive agency labbyist, as defined under secYion 121,60
of ehe Revised Code, or a lsgislative agent, as defined under section 101.70
of thc Revised Code;.

(2) Support or oppose candi.dates, ballot questions, referendums, or
ballat initiat'cves.

(B) Nothing in this secTion prohibits a+ty ert her of the following from
advocating on behalf of the specific objectives o.f a piogrdm runtled under
this chapter.

(i) '" :: :^ e-e-F Ek-boad
$S`:j^I:,F'EE4Ebf{^-¢};e-C@6aa@oB'Z1S.°,^ _ - . r

(4) Tho mambors of the boasd: of trustees, exocutive direetor, or
employees of the southara Ohio agricultural and coanm.unity dt-vetopment
ffluadatitul;

(3^2,) i'he meinbers or employees of the third frontier comn:ission or
the cnernbers of ihe third:frontier advisory board.

Sec. 1$3.30. (A)
m^
©ErlHgat?eas-e€-tke-€si^

yeah
ip) Except as provided in division (BYS) of this section, no more tean

five per cont of the total disbursements, enctunbrances, and obligations of
the southern Ohio agricultural and community development foundation in a
fiscal year shall be fdt admutsstrafive expenses o€the foundation in the same
fiscal year.

{E)= Except we provided in division , of t.his section; no more
than irive per cent of the total disbursements, encuntbrances, and obligations
of the biomedicai research and techuolo,gy transfcr trust faud in a SscaI year
shall be for expenses relating to the admiatlstrafion of the trust $uad by the
tI ird frontier commission.in the same fiscal year.

(D)fQ Thiasec0ion's five percent 1f1n4terion on administrative expenses
does not apply to any fiscal year for which the controlting boaxd approves a
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spending plan that tha foundation or conunission suUmits to the board.
See: 183.33. No money shall be appropriktted or tr2nsfer,cd fin.n the

gencrat revenue mnu to uce
entorccme

iuiprovemcnts trust fund, southern Othio agriculhtral and comtniuuty
development trust iU.nd, sou;hein ©hio agrieulturat and. cammiuFit;+
devefopment foundation en[IowmenCfund, Ohio's public Fzealth priorities
trust aund, biomediealirSeaTclt and technoiogy transfer trust fund, education
€acit`litics trust fund, or eclucation. technologg trust fiind.
inmey

feundaFieit:
Sec, 2157.87. (A) As ased in:t3us.seatEfla:
(1) "Cigarette" and "tobapca pi•oduut" 3ravc the same mear in.gs as in

seotion 2927.42 of the Revised Code.
(2) "Youth sniokilrg edueation program" means a privatxi or publio

agency p, cgran. that is related to tol acxo use, prevention, and cessaLon, that
ls carried out or ftunded by t.ke, tm^a^a x e^sve; ri^n unFl-eo±itt'al
feudstien, dMartinento4" hea?tG pursuant to section 4$3,6^ L^0-E R4 of the
Revised Code, that utilizes sducational meiliods focusing on the negative
health e€fects of smoking and using tobacac produots, aaad that is not moic
t6an twelve hours in duration.

(B) No child shall do any of the following urtlsss accompanied by a
parent, spouse wflo is eighteen years of age or older, or legal guardian of the
child:

(1) tTse, consume, or possess oigareires, othar tobacco pmducts, or
papers used to rolt cigaeettes;,

(2) Purchase or atternpt to puiet aso cigarettes, other tobacco products,
or papers usod to roll clgaretEes;

(3) Drder, pay foi;, or share the cost of cigarettes, otlier tobacco
products; or papers used to roll cigarettes;

(4)1"sxaept as provided an division (E) of this section, accept or teceive
cigarettes, other r6tiacco prod4rcts, orpt pers used to r4ii cigarettes,

(C) No cliiid shall knowingiyftuniskfalse:infonnation concorning that
child's natne, agc?, 9r othet identification for the purpose of obtaininig
cigarettes, other ¢oliacco product.s, or papers used to rolt oigarettes:

(D) A juvenile eonrt sha4l not adjudicate a child. a delittquent or untrily
clsild for a viola4on of division (13)(1), (2);(3), or (4) or (C) of this soction.

(B)(1) It is not u vioietion of division (13)(4) of this section for a child to
accept or reeeive cigarettes, other tobacco products, or papers used to roll
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cigarettes if the child is required to do so in the performance of the ohild's
duties as an employce of that child's employer and.#h.e cbild's acceptance or
receipt of ci.garettes, otfier tobaeco products, or papers used to roll cigaret"tes
occuts exclusively withiB:thc scope of'the child's employmenf.

(2) dt is not a vio4ation of didision.(f3)(1), (2), (3), or (4) of this sectiort if
the child possesses, purchases or attem.lrts to purchase, orders, pays for,
shares'ilie cost of, or accepts or redezves cigarettes, otheir tobaa:o produots,
ar papers used to roll cigarettes white participating in an inspectiou cT
compliance olseok conducted bv a fedaral, state, local, or corporate entity at
a location at which aigarettes, otfiertobaceo-produets,.or papers used to roli
cigarettes are sold or distributed,

(3) it is not a violation of division (I3)(I) or (4) of this section for a child.
to. accept, receive, use, consutrie, or possess cigerettes, othcsr tobaceo
products, or papers used to roll qigarettes tvhile participa8ng in a research
pro#oooi ifalltrfthe foilowing apply:

(a)'I'ha parxnt; guardian,.ur:lugal custodian of the child has consetited in
vniting to the child participating in.tUe researoh protocoi.

(b) An institutional Ituman sabjects protection review board, or a:;.
equivaienten8ty, has approved the reseaiviY triu'EOwl.

(c) The child is paaticipating in the research protocol at the fscility or
location speeified in the researeh protocol.

(F) Ff ajuvmnile court fiteds that.a child violated divis4ai (E)(l), (2), (3),
or (4) or (C) of this section, the court mzy do either or both of the fol3owing:

(1) Rsquire the child to attend a youth smoking educarion prograrn or
other .motcing treahnt:nt program approved by the court, if one is available;

(2) Tmpose a fine of n>t more than onc hundzed dollars.
(0) tf a child disobeys a. juvenile court order issuud pursua tt to division

(F) of this section, tho court znay do any or all of the following:
(1) Increase the fine imposed tuaon the child under division (F)(2) pf this

section;
(2) Require the child to perfotm. not more. than twenty houxs of

c:ommunity service;
(3) $usp€nd for a petiod of thirty days the tempcrary instruction pezn_it,

probationary driver`s 7ioen,se, or drivez's kieense Sssued to the ehild.
(I-I) A child alleged or found to have violated di:visiosi (B) or (C) of this

soction shall not be detained under any provision af this chapter or any other
provision of the Revised Code.

^ec. _4^J Thadeparrncatof eal,^ma ar^ a lon tLo-?_,c
tobae':.o
vnr it6 , .t,.n^ty^md reeianal^opnlnito n5
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dtsornnortiott31:6jy {}iFscted bv tn.p u.r^ n` Lelitt,ca. '.'fha
curveys tp n•3easur•° tob{cQ(:a et e ar^ehavior t.^z..^rd

cO uSe bv Onicars tf the dega^ment^ea.^e } 1an ca ies nf ^
'RI _: F,1 a'

isa o.sx:.'3be votulf tobacca ogMst1rnnti3r prevcn!z;tp
^fatlon fer grants froati t se dcna ment and

il e oeT sidereii or t;
may include:

jA) 7di"ed2a o^mpagps directad tb v uih to g^evene undera¢e t acco
aoasumnitnt

(ii)Safiaot-based ethteafi n. rro^e r s to ovent voutti 'n acca
cg^rts^j taor3c

Ĉo3u3Y:1tEiptr.;ateverGon
Re ' r g_dueat'toa and com 'ant

^Pti.sutmtkion:.

0
Stuei{'.n4i

Pamtrant ta tha rlan the ti -rarpttenr mav carrv :aut o7 n x;vide fund ^g
n i i• g^ncies ta carrv ntrt rc^aarch +d oro ^g eia e,a •o

tdj3^cg use nre erLzon and cessavjon. Tf i{iedcoartment prm^ides 5ttrh
fundine t};e-&naiiment slhall e^t lici€ nn ve rocess ta ce°ar^ 2b^t:SL..F^ ^L•r
whioh res^;ayc :nrô ,^rr rn n e s^i }^und Udn^ctant Co ^r ate. r,ron<ssa}s
tor resca r' st1 ^+1 i^ +tcer-tevtew M jVo ^ r rt s( a1' f^e ca;ricd puF ar
f?inded by Yhe deoart ner+t unl=sa thara is ccerroh fhai' ir ti^tA< t'••

IITI i$ li^' y'el'y tZ5 aprg6r e3 i ae the resuita de^^rgd^htt recsear h^r [^ ra =as
funded l v the deparnrel gt+ Iai ^O2 -ori ted a ld Zpde^ zr t^ a d
oh echvel^; g,v,,.^,uafe^l;,,,annval'v on. ^tivb t a^ iG Is nteetm^, i o•itv i" e
denart^7tej^, -slt^rtl- oun'raol °ot^cheyafuo ons and aF,8l1 adgjtt. mrlos u•tc g

ha'ter iL9;afthe R>+lscl ^ale reemdink^cL}ch of tnterest i, ne
Y^ r̂ ^fii^ o,'zttx,j,i fands

h c9t. t^3i ment shall earlgavar Co coor Ejn ie rtfi rc cea Tpd rprrAtn$
cvrtta (ha eHerts tsf othei peenciec of thts state ta redtcn ial;ace^
Ohioave. An iee-a ai cv tlia^ eo.n6nets a s^rve^h ttmcas^s tihcsc; o u+e
or eli'r+, r tow^^fj ^gf ^t co nv bv 4 ioana sh^lsh 're '^hc rr ^alE^ a rhg
Gurvev )6th-the_lea3imitagl;t.

The Siq^arh ent ma^^dopt.rule ttC-r ;bnqier .I I9. e^f ttie
llt3dt'as neTese;}rv ,q;mnletne+z` t4is sgc`+pr

aa 3f3k.tt41_ ta tobacr;o uu Mvwoon fiv.yd § tterabv , ^aE tt-e
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fRII UiE n1nC1 T7(.1m EriB 1tu[F{aaLlOn

RasSCntn

enaowmanc mm2 zno: atn
. Ŷ) -he',^[1Sf! i0

tfie Revised Code. Mc.ncas ;n the:."imdshall be used
enses nf 1}yt.ggu=r tobaoco iue_nrevention and

ear.ninev of tihe fun^ shalE be• cr^$Jiteyt to. ye fitnd. T^?e treaattrer. in
conentfatfon wtth the Hirecfor xa „av3nvest mnrrevs in the filtid in aeecid^nce
viflis"cfio

;attts: ocd[Sna;io

F1 4CnPra4 etSSEn101y

h of the Revised

SsC'rroN 2. That existing secti.ons 102.02, 183.021, 183.30, 183.33, and
2151.87 and seciicrns 183.03,. 193.04, 183.05, 183,015, 183A61, 183.07,
183.08, 183.09, and 183:10 of the Revised Coflc: are hereby rapea€ed.

SF.crroiv 3. TJ'pon the eTfective date of this section, thc Tobaoco Use
Prevenfion and Control Foundatioiz is aoo€ished:

No validation, ctue, right, privilege, re.medy; obligation, or liability is
lost or impaired by reason of the abolition of tho Foundation and any such
matter shalt be adininisteret€ by the Department of.Heahlr. No action or
pzooeeding pending on the effective date of.this act is afPecCed. by chu
cbolitiozi of ihe Foiindation, and all sucli matters shall be prosectrted or
defended 'cn t,ha naane of tha Do; as7nent or the.IJireotox of Health. Fn aIf
soch actiores and proceedings, the Deparlment or the Diiectoa•, upon
applioatian to the court, shall be substitcued as a party.

Sacr;om 4. Notwithstanding any prdVision of law to the contrary, ott the
effecdve date of th€s seetion, t^te Treasurer of State slrall liquidate !.^i
Tobacco Use Prevention and Control Foundation E-ndowment Fund created
by section 183.08 of the Revised Code in a prudent manner. The Treasurer
of State shal€ deposit into the statc treasury to the credit of the'I'obaceo Use
Prevention Fund (I^u.nd SBXO), which is created ii1 section 3701.841 of the
Revisad Code, the lesser of S40 million o; 14.8 per cent of the proceeds
fiom Jiquidatron. The Treasurer of State sha![ deposit @te rcrnaiaing
prdaeeds frorn liquiclacion into the state treasury to the ore<lit of the Jobs
Fund (fluid 5Z30), which is hereby ereated.
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Sscriox 5. All itesi-,s in tliis aet are hereby appropriated as designated
out of any moueys in ihp state traasury to the credit of the Tobacco Use
Prevention Fnntl (Fund.5BX0). For all appropriations made in this act, those
in the fii'st coltaun are for fiscal year 2008 nnd Those in the second calunm
ara for fiscal year 2009. The appropriations made in this act are in addition
to any otltcr appropriations made for tlze FY 2008 - FY 2009 bienriiuii.

DOH DFP.4RTMEPdT OF HEAL't31

Tobacco Use PreventiotiTuna
Appropriations

SaXU 440656 To3mpco.t7sePtevunlion s 40;000,000 S p
TDTAL,SS1tSlate9pccintfteveuitt S 4ft;6d0,000 S e
1t^TAL, ALi:BUDQ^^F1)'NI) GR<311P8 S 40,94e:0M S 0

TOBACCO U3B;PRBVENTIOirI
The foregoing appropriatian item 440656, Tobacco Use Prevention,

trray be used at the Director of:Health's discretion to pay outstanding
expenses of the Tpbacco• T.Jse Prevention and Control Foundatlon. Any
rernaiaing t%usds may be ustsd by thc Dirst;Yorof Siealih to carry out
functions specified in section 3701.84 of fhe Revised Cotle.

An amonnt equat to the uoexpended, unencumbered portion of the
foregoing appropriution item 44,0556, Tobncco Use Prevention, at the end of
fiscal year 2008 is hereoy reapproPriated to the I7epa,̂ unent of Ilealth tbr the
sanie purpose for fiscal year 2009.

Within the timits set fortla in this act, the birector of Budget and
Management slrall establish accounts indicating the sourcc and ainount of
fixnds for each appropriation made in this act, and sha[I detcrinine.the form
and manner in which appropriation accounts shall be maints:ined.
E'xpenddituress fronx appropriations contained in this act.shall be accounted
for asthough made ip. Am. Sub. H.B. 119 of the 127th General Assembly.

T'be apprppriations made in this act are subject to all provisions of Am.
Sulr, H.B. 119 of the 127tti Gcnerai Assernbly that ara gonerally anplicable
to such ttppropriations.,

SecTtoN 6. By December 31, 2008, the Director of Health shall snbmit
to. the Governor, Speaker of the House of R:epresentadvos, President of the
Senate, aad the chairs and rank.ing mino;ity menibers of ihe standing
cosiz-nittees of the Senate and House of Representatives with primary
responsibiliiy for hetilth legislation, a plan regarding management of the
remaining rnoneys in the Tobacco Llse Prevention Fund (r"und 5B3:0). The
plan may inolude a strntegy for maintaining a portion of the iimd for

Apx.161



Sub. H. B. No. 544 127th G.A.
16

inveshnent and expeiading the earned income theraby creating a long-term
source of funding for tobacco use prevention and cessation.

Sscriort 7. On the effective date of this section, or as soon thereafter as
possible, the I)irectoz of Budget and lvlanagement shall transfer tbe oasb
batance in the Tobacco Use Praventton and ContmF C)peaating Expenses
Fund (i~"cuul 5M80), to tho Tobacco Use Prevontion. iland (Fund 5B3Cti).
Upon ¢omgletion of the transCer; tho Tobacco LTse Psevention and Contro€
Operating Expenses Fund (Fund 5M80) is abolishea. The T7ireetor shall
cancel any existing encnnibr.uaces against appropriation item 94f7641,
t)perating l.x.penses; and reesiakilish them against appmpeiatiori item
440656, Tobacco Use Prevention. Thc amounts of the reestablished
enoumbrances nre hereby appropriated.

Ss;crtox 8. That 5ecEion 3 of Ant. S.B. 192 of tho 127th General
Assembiy is hereby repeated.

Saextox 9. That Section 4 of Sub: S.B. 209 of the 127th Creneral
Assembly is hereby repeater3.

Si;crton 10. That Section 205.10 of Sub, S.II. 321 of the 126th GenertJ
Assembiy is herebq repealed.

SecxuaN 11. This act is herdby declared to be an emergency raeasure
necessa.*y for the inu-nediate preaervatian of the public peace; hcattb, and
safety. The reason for such necessity is to use state :fnnds in a manner tbaz
allows the Department of Health to prutnote a reduction in tabaceo use and
to increase employment and job security. Therefore, this act shall go into
iinmediate effect.
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Approved w^ly
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