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50 titles pursuant to 44 U.S.C. 1510.
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the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 16 and 1107

[Docket No. FDA-2010-N-0646]

RIN 0910-AG39

Tobacco Products, Exemptions From
Substantial Equivalence Requirements

AGENCY: Food and Drug Administration,
HHS.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is issuing this
final rule to establish procedures for
requesting an exemption from the
substantial equivalence requirements of
the Family Smoking Prevention and
Tobacco Control Act (Tobacco Control
Act). The final rule describes the
process and statutory criteria for
requesting an exemption and explains
how FDA reviews requests for
exemptions. This regulation satisfies the
requirement in the Tobacco Control Act
that FDA issue regulations
implementing the exemption provision.
DATES: This rule is effective August 4,
2011.

FOR FURTHER INFORMATION CONTACT:
Annette Marthaler, Center for Tobacco
Products, Food and Drug
Administration, 9200 Corporate Blvd.,
Rockville, MD 20850-3229, 877-287—
1373, annette.marthaler@fda.hhs.gov.
SUPPLEMENTARY INFORMATION:

I. Introduction

In the Federal Register of January 6,
2011 (76 FR 737), FDA issued a notice
of proposed rulemaking (NPRM) to
establish a procedure for requesting an
exemption from the substantial
equivalence requirements of the Federal
Food, Drug, and Cosmetic Act (the
FD&C Act) applicable to tobacco

products. This final rule establishes
procedures for requesting an exemption
under section 905(j)(3) of the FD&C Act
(21 U.S.C. 387¢(j)(3)). Among the
procedures included in this final rule is
the requirement that a request for an
exemption and all information
supporting the request be submitted in
an electronic format. The final rule also
addresses FDA'’s review of an exemption
request and establishes procedures for
rescinding an exemption. The final rule
adds these requirements at § 1107.1 (21
CFR 1107.1).

The FD&C Act requires manufacturers
to obtain an order under section
910(c)(1)(A)(i) of the FD&C Act (21
U.S.C. 387j(c)(1)(A)(i)) before they may
introduce a new tobacco product into
interstate commerce unless either: (1)
FDA has issued an order finding the
new tobacco product to be substantially
equivalent to an appropriate predicate
tobacco product and in compliance with
the requirements of the FD&C Act or (2)
the tobacco product is exempt from the
requirements related to substantial
equivalence under a regulation issued
under section 905(j)(3) of the FD&C Act
(see also section 910(a)(2)(A); 21 U.S.C.
387j(a)(2)(A)). This final rule is issued
under section 905(j)(3)(B) of the FD&C
Act, which requires that FDA issue
regulations to implement the provision
on exemptions from the substantial
equivalence requirements of the
Tobacco Control Act by July 1, 2011. (21
U.S.C. 387¢(j)(3)(B); section 6 of the
Tobacco Control Act). Section
905(j)(3)(A) of the FD&C Act provides
that FDA may exempt from the
requirements relating to the
demonstration of substantial
equivalence, tobacco products that are
modified by adding or deleting a
tobacco additive, or by increasing or
decreasing the quantity of an existing
tobacco additive, if FDA determines
that: (1) The modification would be a
minor modification of a tobacco product
that can be sold under the FD&C Act; (2)
a substantial equivalence report is not
necessary to ensure that permitting the
tobacco product to be marketed would
be appropriate for protection of the
public health; and (3) an exemption is
otherwise appropriate.

I1. Overview of the Final Rule

We considered all of the comments to
the NPRM and the information
submitted with the comments. After

considering the comments and to clarify
the information to be submitted in an
exemption request, we have changed
proposed § 1107.1(b) to state that an
exemption request must identify the
tobacco product(s) that is the subject of
the exemption request and, as required
by part 25 (21 CFR part 25), include an
environmental assessment. On our own
initiative, we also made minor edits to
the introductory language in proposed
§1107.1(b) to more clearly state that all
submissions need to be legible and in
the English language. As discussed in
the NPRM, FDA will provide
information on its Web site on
submitting an exemption request in an
electronic format that FDA can review,
process, and archive (e.g., information
on electronic media and methods of
transmission) (http://www.fda.gov/
TobaccoProducts/default.htm).

In response to comments expressing
concern regarding the potential burden
of requesting an exemption and after
reconsidering the burden estimates, we
have revised the burden estimates to
more accurately reflect what we believe
the burden will be for requesting an
exemption. This is discussed in further
detail in sections VII and VIII of this
document.

III. Comments on the Proposed Rule

We received 13 comments on the
NPRM. Comments were received from
individuals, a trade association, and
tobacco product manufacturers. To
make it easier to identify comments and
our responses, the word “Comment,” in
parentheses, will appear before each
comment, and the word “Response,” in
parentheses, will appear before each
response. We have combined similar
comments under one comment. In
addition, several sets of comments
included comments on the “Guidance
for Industry and FDA Staff—Section
905(j) Reports: Demonstrating
Substantial Equivalence for Tobacco
Products” (76 FR 789, January 6, 2011);
those comments will be considered as
part of FDA’s review of that document.

A. General Comments

(Comment 1) Several comments
generally objected to the rulemaking,
stating, for example, that there “should
not be an exemption for the product”
and suggesting instead that tobacco
products be removed from the market.
We received one comment that
expressed concern about using the term
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“approval” with respect to tobacco
products because it implies that FDA
sanctioned the product.

(Response) The issuance of a rule
implementing the substantial
equivalence exemption provision of the
FD&C Act is explicitly required by
section 905(j)(3)(B) of the FD&C Act.
The statute requires FDA to implement
the exemptions provision through
rulemaking. This regulation fulfills that
directive by establishing the procedures
manufacturers must follow in order to
request an exemption from the
substantial equivalence provisions of
the law. Neither the proposed nor final
rule uses the term “approval.”

(Comment 2) One comment stated
that we failed to satisfy our statutory
obligation to implement the FD&C Act
and its provision authorizing
exemptions from the statute’s
substantial equivalence requirements.
This comment continued by stating that
the proposed rule was not a meaningful
attempt to comply with the statutory
directive ‘“‘to issue regulations to
implement” the exemption provision
and that, at most, the proposed rule
“would act as a placeholder to allow
FDA to defer indefinitely its
responsibilities under section
905(j)(3)(B).” The comment stated that
the proposed rule failed to give the
exemption provision either meaningful
substantive content or a viable
procedural pathway. The comment also
stated that this “dereliction” was
concerning given the amount of time
that has passed since the Tobacco
Control Act was enacted.

(Response) We disagree with these
comments. The statute requires FDA to
implement the exemptions provision
through rulemaking. This regulation
fulfills that directive by establishing the
procedures manufacturers must follow
in order to request an exemption from
the substantial equivalence provisions
of the law. The rule provides a
premarket pathway that will facilitate
granting exemptions for tobacco
products with minor modifications to
additives that meet the statutory criteria.
Many of the comments provided us with
detailed information about the wide
range of modifications made to tobacco
product additives; these comments
support the need for an exemption
regulation that will accommodate
various minor modifications to
additives that meet the exemption
criteria.

(Comment 3) One comment suggested
that the rulemaking does not further the
objectives of the Tobacco Control Act
and will require the unnecessary
expenditure of FDA and industry
resources on submissions that have no

bearing on the goals sought to be
achieved by the Tobacco Control Act.

(Response) We disagree. The
exemption pathway is a significant part
of the regulatory scheme Congress
enacted to achieve the goals of the
Tobacco Control Act. The FD&C Act, as
amended by the Tobacco Control Act,
requires that new tobacco products
undergo some type of premarket review
by the FDA. This premarket review may
be through a premarket application
(section 910(b) of the FD&C Act; 21
U.S.C. 387j(b)), a substantial
equivalence report (section 905(j); 21
U.S.C. 387¢e(j)), or a request for an
exemption from the substantial
equivalence requirements (section
905(j)(3)) (section 910(a)(2); 21 U.S.C.
387j(a)(2)). To ensure appropriate
oversight over tobacco products, it is
crucial that FDA have information about
modifications to additives in tobacco
products in order to determine whether
the modifications are minor and,
accordingly, whether it is appropriate to
exempt the tobacco product from the
substantial equivalence requirements of
the statute (assuming the other required
findings can be made).

(Comment 4) Some comments stated
that FDA needs to address the meaning
of “new tobacco product” before issuing
a final exemption regulation. One
commenter stated that “simply
repeating the language of the statute is
insufficient,” noting that the statutory
definition of “new tobacco product”
includes the term “modification” and,
depending on how broadly the term
“modification” is interpreted,
“potentially thousands of products that
Congress intended to grandfather could
be swept into the category of ‘new
tobacco products’ simply because they
have undergone routine, consistency-
maintaining adjustments that have no
public health significance.” The
commenter further stated that the lack
of notice regarding the meaning of the
terms ‘“‘new tobacco product” and
“modification” raises due process and
Administrative Procedure Act concerns
because it is “difficult for interested
persons to provide meaningful
commentary on a proposed exemption
from requirements applicable only to
‘new tobacco products’ when FDA has
not revealed its understanding of what
constitutes a ‘new tobacco product.””

(Response) The FD&C Act, as
amended in 2009 by the Tobacco
Control Act, defines ‘“‘new tobacco
product” at section 910(a)(1) as “any
tobacco product (including those
products in test markets) that was not
commercially marketed in the United
States as of February 15, 2007; or any
modification (including a change in

design, any component, any part, or any
constituent, including a smoke
constituent, or in the content, delivery
or form of nicotine, or any other
additive or ingredient) of a tobacco
product where the modified product
was commercially marketed in the
United States after February 15, 2007.”
The definition expressly states that a
new tobacco product includes “any”’
modification of a tobacco product where
the modified product was commercially
marketed in the United States after
February 15, 2007. Therefore, FDA
disagrees with the suggestion in the
comments that the term “new tobacco
product” has not been sufficiently
defined.

(Comment 5) Some comments stated
that there are categories of routine,
consistency-maintaining adjustments
that are not intended to alter the
chemical or perception properties of the
product and that, therefore, should not
be treated as modifications for which a
premarket application, substantial
equivalence report, or exemption
request should be required. The
comments cited to various provisions of
the FD&C Act, such as the good
manufacturing practice provisions
under section 906(e) of the FD&C Act
and the notifications under section
904(c) (21 U.S.C. 387d(c)), as support for
their view that these “routine
consistency maintaining adjustments”
are not “modifications” for which
premarket review is required, because
these other provisions are intended to
ensure that we receive information on
these types of adjustments and,
consequently, these provisions would
otherwise be rendered meaningless.
Other comments similarly stated that
adjustments made in response to
variations in manufacturing, and
differences in materials from lot to lot
that are necessary to maintain consistent
product characteristics, should not be
considered modifications. Some
comments identified specific
adjustments that should not be
considered modifications, including
specific adjustments to compensate for
the inherent variability of tobacco, the
need for multiple suppliers for
components, and adjustments made at
the supplier’s initiative to maintain
consistency. The comments stated that
if “modification” were interpreted to
include these adjustments, ‘““that
excessively broad interpretation would
result in hundreds of legally marketed
products being swept into the statutory
and regulatory regime for ‘new tobacco
products’ even though they would not
have changed in any meaningful way”’
and that this would impose severe
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burdens on both FDA and industry. One
comment noted that a dictionary
definition of “modification” supported
excluding these “adjustments” from the
scope of modification.

(Response) As previously discussed,
the FD&C Act defines the term “new
tobacco product” as specifically
including any modification of a tobacco
product where the product was
commercially marketed after February
15, 2007. The statutory definition is not
limited to modifications intended to
have a certain effect or that are more
than a routine adjustment of the
product. While FDA agrees that the
FD&C Act’s reporting obligations and
other requirements related to tobacco
products would apply to tobacco
products modified as the commenters
suggest, we disagree that these various
requirements suggest that these types of
modifications would not subject the
modified tobacco product to the
premarket requirements for new tobacco
products. Manufacturers and interested
parties should refer to FDA’s Web site
for guidance on current enforcement
policies related to premarket
requirements for tobacco products
(http://www.fda.gov/TobaccoProducts/
default.htm).

(Comment 6) Some comments stated
that a broad construction of
“modification” in the definition of new
tobacco product would allow FDA to
eliminate grandfathered products
because, for example, consistency-
maintaining changes are routinely made
to “grandfathered’” products to ensure
continued consistency of the tobacco
product.

(Response) We use the term
“grandfathered” to refer to those
tobacco products that were
commercially marketed in the United
States as of February 15, 2007. Under
the FD&C Act, a “‘grandfathered”
product is not a ‘“‘new tobacco product”
and is not subject to the statute’s
premarket requirements unless the
product has been modified after
February 15, 2007. The statute provides
that if there has been “any modification
(including a change in design, any
component, any part, or any constituent,
including a smoke constituent, or in the
content, delivery, or form of nicotine, or
any other additive or ingredient) of [the]
tobacco product where the modified
product was commercially marketed in
the United States after February 15,
2007” the modified product is
considered a “new tobacco product,”
and is subject to the premarket
requirements. (Section 910(a)(1); 21
U.S.C. 387j(a)(1).) This rule is consistent
with that provision.

(Comment 7) Some comments stated
that the proposed rule envisions an
application and approval process for
obtaining exemptions that is
“procedurally indistinguishable from
the process for obtaining a substantial
equivalence order.”

(Response) We disagree with these
comments because, as provided in
§1107.1, the information required for a
new product in an exemption request is
significantly different from the
information submitted in a substantial
equivalence report. Furthermore, after
examining the detailed comments and
information submitted to the NPRM,
including information on the range of
modifications made to tobacco products,
we have reconsidered the estimates of
the numbers and hours of submissions.
We do not expect that an exemption
request will be as lengthy or detailed as
a 905(j) substantial equivalence report.
We believe that the exemption pathway
will be an efficient pathway to market
when used for tobacco products with
minor modifications to additives, where
the modifications meet the criteria in
section 905(j)(3) of the FD&C Act and
where tobacco product manufacturers
provide the information required in
§1107.1. Sections VII and VIII of this
document provide additional
information on the revised burden
estimates.

(Comment 8) Several comments
suggested that FDA define ‘“‘minor
modification.”

(Response) FDA declines to include in
the rule a specific definition of the term
“minor” because the meaning of the
term may vary depending on the type of
tobacco product. To enable FDA to
determine whether a particular
modification is minor and therefore may
be exempted from the substantial
equivalence requirements, the
manufacturer must submit the
information in § 1107.1(b), including
information explaining why the
modification is minor. Given that this
program is just beginning, FDA does not
have the experience needed at the
present time to provide a useful
definition of “minor modifications.”
Although FDA is not defining “minor
modifications” in this rule, as FDA
gains experience in evaluating
exemption requests, FDA will consider
issuing a rulemaking defining minor
modifications.

(Comment 9) Several comments
suggested that FDA should use the
510(k) program applicable to medical
devices as a model in implementing the
substantial equivalence and exemption
provisions. For example, the comments
suggested that FDA place the burden on
manufacturers to make the initial

determination as to whether the
modification is minor according to the
criteria in section 905(j)(3) of the FD&C
Act. The comments continued by
suggesting that FDA could issue a
guidance with a decision-tree to
facilitate the identification of changes
that would not generally require FDA
premarket review. Other comments
suggested that reports regarding changes
that do not impact public health should
not be required to be reported to FDA,
but rather should be documented by the
manufacturer in a memorandum to file,
similar to the requirements for medical
devices cleared through premarket
notifications (510(k)s).

(Response) FDA did consider the
requirements applicable to medical
devices when developing this rule, but
concluded those requirements are
inconsistent with section 905(j)(3) of the
FD&C Act. Section 905(j)(3) specifically
requires FDA to make certain findings,
including a determination of whether
the modification would be a minor
modification of a tobacco product that
can be sold under the FD&C Act, when
determining whether to exempt a
tobacco product from the requirement to
demonstrate substantial equivalence.

B. Comments on Categories of
Exemptions

(Comment 10) Several comments also
suggested that FDA revise the proposed
rule to create actual categories of minor
modifications, or identify specific
modifications, that meet the statutory
criteria for exemption. The comments
suggested that specific categories of
changes could be exempted under
section 905(j)(3) of the FD&C Act,
including changes intended to ensure
consistency or minor blend changes
(e.g., to ensure that the specifications of
a tobacco product are consistently met),
changes that do not raise public health
concerns (e.g., changes to additives that
have been deemed by FDA as not
harmful to health or changes reported to
FDA under section 904(c)), changes in
“commodity” ingredients (e.g., changes
in ingredient suppliers or use of
interchangeable ingredients obtained
from different manufacturers which are
within pre-defined specification
tolerances for use in the tobacco
product), changes in packaging text or
graphics where the manufacturer does
not know whether, or does not intend
that, the ingredient will become
incorporated in the consumed product.
One comment stated that, once the
Agency decides to grant an exemption
request for a particular additive, it
should establish a categorical exemption
for a range of levels of that additive that
would then apply to all similar products
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(e.g., all cigarettes or all smokeless
tobacco products). One comment
suggested that the Agency develop a
generic catalog of minor modifications
that are classed by tobacco product type
and manufacturing process upon which
small manufacturers could rely in
asserting that product modifications are
exempt from the substantial equivalence
requirements.

(Response) As discussed previously,
in developing the proposed rule, we
considered various approaches,
including whether to include categories
of exemptions in this initial rulemaking,
but determined that we do not currently
have sufficient information to enable us
to make the findings required by the
statute to support establishing categories
of exemptions. However, we believe this
information will develop as we review
exemption requests and we intend to
establish categories of exemptions when
we have such information.

We have changed proposed
§1107.1(b) to clarify that a request for
an exemption must identify the tobacco
product(s) that is/are the subject of the
exemption request. Although we are not
establishing categories of exemptions at
this time, manufacturers may submit
one exemption request for multiple
tobacco products if the request
identifies the specific products and the
information submitted under § 1107.1(b)
applies to all the specified products.
Finally, a manufacturer may submit an
exemption request for a tobacco
product(s) for a minor modification of
an additive if the manufacturer specifies
a range with a maximum and minimum
as has been typically used for that
tobacco product; again, the request must
include the information required in
§1107.1(b) in order for us to make the
necessary findings.

As discussed in the NPRM, FDA
intends to provide technical and other
nonfinancial assistance to small tobacco
product manufacturers in complying
with the premarket requirements of
sections 905 and 910 of the FD&C Act,
along with other requirements of the
FD&C Act. Small tobacco product
manufacturers may contact FDA at
smallbiz.tobacco@fda.hhs.gov for
assistance. Additionally, FDA is
considering the best way to provide
information about what kinds of
modifications have been determined to
be minor. One option might be to create
a public database of exemption
determinations that may help inform
manufacturers when preparing
exemption requests. We would
appreciate feedback from manufacturers
about whether they would be concerned
about disclosure of exemption
determinations and whether disclosing

them would provide useful information.
The other option would be for FDA to
issue guidance in Question and Answer
form which could be updated with new
information on a regular basis.

(Comment 11) One comment
suggested that the final rule should
allow an exemption request to cover
multiple products or a category of
products and allow for modifications
within a certain range. As one example,
the comment suggested that, if
supported by appropriate toxicological
data, an exemption should allow a
manufacturer to add a particular
ingredient to any of its cigarette
products up to a specified level, without
requiring the manufacturer to file a
substantial equivalence report or a
separate exemption request for each
product. Some comments urged
adoption of a final rule that would
establish a process focused on whether
the addition of, or an increase in, the
amount of an additive would increase
the toxicity of the tobacco product.
Similarly, other comments suggested
that an exemption is appropriate when
certain types of minor modifications
would not increase the inherent public
health risks of the product.

(Response) As discussed previously, a
single exemption request may be
submitted for multiple tobacco
products. Note that manufacturers must
identify each tobacco product proposed
to be included within the exemption
and include the information required by
§1107.1(b) in the request. Also, a
manufacturer may submit an exemption
request for a tobacco product(s) for a
modification of an additive within a
specified range. As provided in
§1107.1(c), the Agency’s determination
on whether to grant an exemption
request will be based on whether the
criteria in section 905(j)(3) of the FD&C
Act are met.

(Comment 12) One comment stated
that the language of section
910(a)(2)(A)(ii) of the FD&C Act
“contemplates that exemptions from
substantial equivalence will be
categorical in nature, based on general
regulations promulgated ex ante” and
the statute does not require an
affirmative “order.”

(Response) We disagree with the
comment suggesting that section
910(a)(2)(A)(ii) requires categorical
exemptions; the language the comment
refers to states that an order under
section 910(c)(1)(A)(1) for a new tobacco
product is required unless ‘““the tobacco
product is exempt from the
requirements of section 905(j) pursuant
to a regulation issued under section
905(j)(3).” This rule implements section
905(j)(3)’s exemption provision by

establishing a pathway for
manufacturers to seek exemptions from
the substantial equivalence
requirements of the FD&C Act. An
exemption granted through this
pathway would be an exemption
“pursuant to a regulation issued under
section 905(j)(3).” The rule is also
consistent with language in section
905(j)(3) of the FD&C Act requiring FDA
to make specific determinations, and
language in section 905(j)(1)(A)(ii) of the
FD&C Act that indicates that FDA must
affirmatively “grant” an exemption.

(Comment 13) Some comments
requested that the Agency use its
general rulemaking authority under
section 701(a) of the FD&C Act to
broaden the rule to include exemptions
for more than just the addition or
deletion of a tobacco additive, for
example, to exempt minor modifications
resulting from a company’s change in
vendors, blend maintenance
adjustments, or adjustments in cigarette
ventilation to maintain consistent
strength of taste in response to
agronomic variations. Similarly, some
comments stated that FDA could issue
other types of exemptions based on the
“where otherwise appropriate”” language
in section 905(j)(3) of the FD&C Act. For
example, the comment suggested we
rely on this language to issue industry-
wide exemptions for materials and/or
components that are mandated by state
or Federal law (such as Fire Safe
Compliance paper).

(Response) Under section 905(j)(3),
FDA may exempt from the requirements
relating to the demonstration of
substantial equivalence only tobacco
products that are modified by adding or
deleting a tobacco product additive, or
increasing or decreasing the quantity of
an existing tobacco additive, if FDA
makes three specific findings. One of
these findings is that the exemption is
otherwise appropriate. Thus, under the
statutory language, exemptions from
substantial equivalence requirements
are limited to modifications of additive
levels; the “otherwise appropriate”
language is not a separate ground for
exempting a tobacco product from the
substantial equivalence requirements of
the statute.

(Comment 14) Some comments
suggested that the reduction or
elimination of an additive should be
categorically exempt from the
substantial equivalent requirements.
These comments referred to section
904(c)(3), which requires manufacturers
to notify FDA within 60 days after
entering a product into the market when
a manufacturer “‘eliminates or decreases
an existing additive, or adds or
increases an additive that has by
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regulation been designated by the
Secretary as an additive that is not a
human or animal carcinogen, or
otherwise harmful to health under
intended conditions of use.” One
comment suggested that the final rule
should categorically exempt such
modifications in recognition of the
Congressional determination that
additions or increases of “‘designated”
additives do not require premarket
review before a manufacturer enters a
product into the market. The comment
also suggested merging the exemption
process with the “designation” process
under section 904(c)(3).

(Response) As discussed previously,
we do not have sufficient information at
this time to establish categorical
exemptions, although we intend to
establish categorical exemptions as
information develops. Thus, comments
related to the designation of additives
that are not human or animal
carcinogens as being one category of
modifications that should be exempted
are premature and outside the scope of
this regulation.

C. Comments on Specific Provisions of
the Rule

(Comment 15) One comment
discussed the proposed certification
provision and noted that Congress
excluded any consideration of
behavioral effects from the substantial
equivalence evaluation and in the
evaluation of exemption requests for
minor modifications. Similarly, other
comments requested clarification that
the rule would not require tobacco
manufacturers to conduct behavioral
research because the proposed rule
might be read as meaning that a
manufacturer would need to conduct
behavioral research on minors in order
to evaluate a product’s appeal to minors.
One comment stated that the data and
certification requirements pose
insurmountable practical problems
because the comment did not believe
that sufficiently sensitive tools exist to
measure addictiveness, appeal to, or use
by, minors. The comment stated,
however, that toxicity data would likely
be needed to evaluate some minor
modification exemption requests and
that data should be presented in a
truthful manner. The comment
suggested that if the Agency believes a
certification is necessary, a more
appropriate requirement would be
similar to 21 CFR 807.87(k) (this
provision requires that a premarket
notification (510(k)) include a statement
that the submitter believes, to the best
of his or her knowledge, that all data
and information submitted are truthful

and accurate and that no material fact
has been omitted).

(Response) We did not intend for the
proposed rule to imply that behavioral
research must be conducted or
submitted to support a certification.
Rather, the rule requires only that the
certification summarize the supporting
evidence, which could be a literature
review, previous studies, or other
information. The certification is
intended to provide us with assurance
that there is a basis for making the
findings required by section 905(j)(3) of
the FD&C Act.

D. Comments on FDA’s Implementation
of the Rule and Review of Requests

(Comment 16) Several comments
stated that the proposed rule would
create an enormously burdensome
process, similar to a premarket
application, for minor modifications to
tobacco products. For example, several
comments noted that, if finalized, the
rule would require a tobacco product
manufacturer to submit three reports to
FDA regarding the requested minor
modification: The initial minor
modification report, a 905(j)(1)(A)(ii)
report, and a separate report under
section 904(c)(2) or (c)(3) for any change
in a tobacco additive. One comment
stated that this would create a
duplicative process that would exceed
the requirements for new tobacco
product applications and modified risk
tobacco products, and other comments
stated that the reporting of certain
changes to additives in section 904(c)(2)
would be rendered meaningless. Some
comments stated that the process
established in the proposed rule—
requiring submission of an exemption
request and, once granted, submission
of a report under section 905(j)(1)(A)(ii)
of the FD&C Act—is more burdensome
and potentially lengthier than
submission of a 905(j) substantial
equivalence report or a premarket
tobacco application.

(Response) These comments refer in
part to the requirement that a
manufacturer who obtains an exemption
is also required to report to FDA under
section 905(j)(1)(A)(ii) of the FD&C Act
(this requirement is not addressed in
this rulemaking). Specifically, section
905(j)(1)(A)(ii) of the FD&C Act requires
the applicant to report to FDA at least
90 days prior to introducing or
delivering for introduction into
interstate commerce the tobacco product
that is the subject of the exemption, the
basis for the applicant’s determination
that “the tobacco product is modified
within the meaning of [section
905(j)(3)], the modifications are to a
product that is commercially marketed

and in compliance with the
requirements of this Act, and all of the
modifications are covered by
exemptions granted by FDA pursuant to
[section 905(j)(3)].” In addition, this
submission must describe ““action taken
by [the applicant] to comply with the
requirements under section 907 (21
U.S.C. 387g) that are applicable to the
tobacco product” (section 905(j)(1)(B) of
the FD&C Act). As noted earlier, the
FD&C Act does set up distinct
notification and reporting requirements,
including those in sections 904(c) and
905(j)(1)(A)(ii), related to additives. In
addition, in some cases the statute does
require manufacturers to make multiple
submissions before they may market a
new tobacco product. We expect,
however, that the overall exemption
pathway to market will be less
burdensome than the substantial
equivalence or premarket application
pathways to market. In addition, as
discussed previously, a single
exemption request may be submitted for
multiple tobacco products, as long as
each tobacco product is identified and
the information required by § 1107.1(b)
is submitted with the request. Also, a
manufacturer may submit an exemption
request for a modification of an additive
within a specified range, which would
minimize potential burden and
duplication of information. Moreover, a
manufacturer may submit the
information required by 904(c)(2) in
conjunction with the submission of a
section 905(j)(1)(A)(ii) report.
(Comment 17) Several comments
noted that the proposed process
provided no time limit for FDA review
of exemption requests and,
consequently, a manufacturer may have
to wait a long time for FDA to review
its request for an exemption for a minor
modification to its tobacco product. One
comment suggested that FDA should
make a decision on an exemption
request within 90 days. This comment
also suggested that one way to achieve
more efficient review would be to allow
a manufacturer to provide the
notification required under section
905(j)(1)(A)(ii) at the same time FDA
reviews the exemption request
(submitting the information for an
exemption request with the report under
905(j)(1)(A)(ii)); another comment
suggested that the manufacturer
document the exemption in its files
rather than submit the section
905(j)(1)(A)(ii) report. These comments
suggested that these approaches would
eliminate the inefficiency of requiring
an Agency decision on an exemption
request before a manufacturer could
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submit a 90-day notification under
section 905(j)(1)(A)(ii) of the FD&C Act.

(Response) We agree that review of
exemption requests should occur in a
timely manner, and we do not expect
the review process to be lengthy if the
request includes the information stated
in §1107.1(b). We do not expect that the
information submitted in an exemption
request will be as lengthy or detailed as
in a 905(j) substantial equivalence
report. We understand that concerns
regarding the length of time needed to
prepare a submission were due in large
part to the burden estimates in the
NPRM,; as discussed previously,
however, we have revised our burden
estimates. More discussion on the
burden estimate can be found at
sections VII and VIII of this rulemaking.

We disagree, however, that the report
under section 905(j)(1)(A)(ii) of the
FD&C Act could be made in conjunction
with an exemption request under
§1107.1 or that documenting the
information specified in section
905(j)(1)(A)(ii) in the manufacturer’s
files would be appropriate. Section
905(j) requires that each person who
proposes to begin the introduction or
delivery for introduction into interstate
commerce for commercial distribution a
new tobacco product must submit either
a report under section 905(j)(1)(A)(i)
demonstrating that the new tobacco
product is substantially equivalent to an
appropriate predicate product, or a
report under section 905(j)(1)(A)(ii)
stating the basis for their determination
that the product is modified within the
meaning of section 905(j)(3), the
modifications are to a commercially
marketed product, and that the
modifications are covered by
exemptions granted by FDA. Thus,
documenting the information in the
manufacturer’s files would not be
appropriate. Furthermore, the
information required in a report under
section 905(j)(1)(A)(ii) that “all of the
modifications are covered by
exemptions granted by [FDA]” will not
be available until FDA grants the
exemption; thus, the report under
section 905(j)(1)(A)(ii) may not be
submitted simultaneously with the
exemption request.

(Comment 18) One comment
proposed an alternative rule that would
require manufacturers to report to FDA
“‘a baseline list” that would include
“maximum use levels” of each additive
in each product, the maximum use
levels (MULSs) of each tobacco type used
in that category, and the established
ranges for all other design parameters
used in products in that category.” The
comment suggested that FDA could use
these reports to create a composite list

of MULs and established design
parameter ranges for each product
category based on information from
grandfathered products and other
legally marketed products. The
composite list would be published in
the Code of Federal Regulations.
Manufacturers would be required to
submit changes to its baseline list to
reflect any new tobacco products the
manufacturer has legally introduced
into the market. Through an amendment
process, tobacco manufacturers could
increase MULSs or expand design
parameter ranges when there is
evidence that use levels or design
parameters are “‘generally recognized as
appropriate for public health.” The
comment stated that its proposal would
also clarify that adjustments to tobacco
products that are not intended to alter
the chemical or perception properties of
the product are not “modifications”” and
thus do not make the product a new
tobacco product subject to premarket
requirements.

(Response) In general, we disagree
that this alternative would appropriately
implement section 905(j)(3) of the FD&C
Act. We note, for example, that a key
premise of the alternative is the
definition of “modification” which, in
the alternative, would be defined, with
certain exceptions, as ‘‘any change made
by a tobacco product manufacturer
* * * that is intended to or does alter
the chemical or perception properties of
the product.” This definition is
inconsistent with the language of
section 910(a) of the FD&C Act, which
does not include intent as an element of
the definition of “modification.”

(Comment 19) Some comments
suggested that, because regulations
implementing section 905(j)(3) are not
yet in place, FDA should exercise
enforcement discretion for tobacco
products that might use that pathway to
market when the regulations are in
place. These comments suggested that
exemptions from reporting are essential
to a workable system and FDA is bound
to receive a significant volume of
submissions for minor and
inconsequential changes to tobacco
products before such exemptions are
issued.

(Response) This final rule implements
the exemption provision pathway to
market and renders this comment moot.

(Comment 20) One commenter
requested an extension of the comment
period.

(Response) FDA declines to extend
the comment period in an effort to
ensure that the exemption pathway
becomes available as required by
statute. As indicated in the preamble to
the proposed rule, however, FDA

anticipates that there will be further
guidance and rulemakings on this topic
and will request comment accordingly.

1V. Effective Date

For the effective date of this final rule
see the DATES section of this document.

V. Legal Authority

Section 905(j)(3)(A) of the FD&C Act
provides that FDA may exempt from the
requirements relating to the
demonstration of substantial
equivalence tobacco products that are
modified by adding or deleting a
tobacco additive, or increasing or
decreasing the quantity of an existing
tobacco additive, if FDA determines the
modification would be a minor
modification of a tobacco product that
can be sold under the FD&C Act; a
substantial equivalence report is not
necessary to ensure that permitting the
tobacco product to be marketed would
be appropriate for protection of the
public health; and an exemption is
otherwise appropriate. Section
905(j)(3)(B) of the FD&C Act requires
that FDA issue regulations to implement
the provision on exemptions from the
substantial equivalence requirements of
the Tobacco Control Act. FDA is issuing
this rule as required by section
905(j)(3)(B) of the FD&C Act.
Additionally, section 701(a) of the FD&C
Act (21 U.S.C. 371) gives FDA general
rulemaking authority to issue
regulations for the efficient enforcement
of the FD&C Act.

VI. Environmental Impact

The Agency has determined under
§ 25.30(h) that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

VII. Analysis of Impacts

A. Introduction

FDA has examined the impacts of the
final rule under Executive Order 12866,
Executive Order 13563, the Regulatory
Flexibility Act (5 U.S.C. 601-612), and
the Unfunded Mandates Reform Act of
1995 (Pub. L. 104—4). Executive Orders
12866 and 13563 direct Agencies to
assess all costs and benefits of available
regulatory alternatives and, when
regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety, and other advantages;
distributive impacts; and equity). The
Agency believes that this final rule is
not an economically significant
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regulatory action under Executive Order
12866.

The Regulatory Flexibility Act
requires Agencies to analyze regulatory
options that would minimize any
significant impact of a rule on small
entities. Because the exemption
pathway put into place by this rule
provides an option that potentially
reduces costs, the Agency certifies that
the final rule will not have a significant
economic impact on a substantial
number of small entities.

Section 202(a) of the Unfunded
Mandates Reform Act of 1995 requires
that Agencies prepare a written
statement, which includes an
assessment of anticipated costs and
benefits, before proposing “any rule that
includes any Federal mandate that may
result in the expenditure by State, local,
and Tribal governments, in the
aggregate, or by the private sector, of
$100,000,000 or more (adjusted
annually for inflation) in any one year.”
The current threshold after adjustment
for inflation is $136 million, using the
most current (2010) Implicit Price
Deflator for the Gross Domestic Product.
FDA does not expect this final rule to
result in any 1-year expenditure that
would meet or exceed this amount.

B. Public Comments Concerning Impact
Analysis

FDA received several comments
covering such topics as the accuracy of
FDA’s assessment of social costs and
benefits, the accuracy of burden
estimates, compliance with
requirements such as Executive Order
12866 and the Regulatory Flexibility
Act, and the effect of this rule on small
businesses.

(Comment 21) One comment stated
that bringing a modified product to
market under the proposed exemption
pathway could cost as much or possibly
more than filing a section 905(j) report
alone because the Agency estimated that
requesting an exemption and filing a
section 905(j) report would each require
360 hours. Bringing a product to market
under an exemption would require both
submissions.

(Response) This comment reflects
some misunderstanding of the nature of
the reports submitted under 905(j) of the
FD&C Act with and without substantial
equivalence exemptions. In the absence
of an exemption, a report demonstrating
substantial equivalence under section
905(j)(1)(A)(i) must be submitted. If an
exemption has been requested and
granted, a report must still be submitted
under section 905(j)(1)(A)(ii), but it will
cite the exemption(s) in place of
demonstrating substantial equivalence.
The 360-hour estimate refers to a section

905(j) report demonstrating substantial
equivalence. A report citing an
exemption would be far shorter.

(Comment 22) One comment stated
that FDA incorrectly concluded that the
proposed rule was not significant under
Executive Order 12866.

(Response) FDA should have stated
that the proposed rule was not
economically significant. We have
added that statement to the final rule.

(Comment 23) One comment argued
that FDA’s conclusion that the proposed
rule does not impose social costs is
“irrational,” “‘erroneous,” and ““so
unreasonable as to be arbitrary and
capricious.” The comment further stated
that FDA “inappropriately stacks the
deck” by using a baseline scenario in
which there are no exemptions and that
by this reasoning, “it is literally
impossible for its exemption rule to
impose costs, regardless of how
burdensome or byzantine an exemption
pathway the rule sets forth.” In light of
the statutory mandate to implement
exemptions, the no-exemption scenario
cannot be treated as the baseline.
Finally, the comment argued that FDA
had not complied with its obligation to
rationally consider the costs of the rule
compared with alternative means of
implementing exemptions.

(Response) FDA disagrees that the
proposed rule would impose social
costs. The current regulatory framework
requires submission of a substantial
equivalence report (or a premarket
application) before introducing any new
tobacco product, and without
rulemaking this framework would
continue into the future. Substantial
equivalence reports have a substantial
burden, preliminarily estimated at 360
hours. Use of this baseline is
appropriate and does not “stack the
deck.” The Office of Management and
Budget’s (OMB’s) Circular A—4 states
that the baseline “should be the best
assessment of the way the world would
look absent the proposed action.”
Without this rule, all new tobacco
products would be required to submit a
premarket application or substantial
equivalence report.

We do not argue that under the stated
baseline it is literally impossible for this
exemption rule to impose costs. We
acknowledge the theoretical possibility
that uncertainty regarding the kinds of
product modifications that may be
granted an exemption and the amount of
supporting evidence that will be
required as the basis for an exemption
could impose additional social costs.
We think this is extremely unlikely,
especially in the long run, because
uncertainty will be reduced as
manufacturers gain experience with the

regulatory regime. Although the
theoretical possibility exists that this
rule could increase costs in the short
run, we therefore do not anticipate that
it will increase costs in the long run.

The comment seems to imply that a
regulatory alternative in which certain
types of modifications are automatically
exempted should be used as the
baseline. This suggestion confuses the
choice of baseline with an analysis of
alternatives. Nevertheless, FDA
recognizes that there are regulatory
alternatives, such as identifying
categories of modifications that are
exempt, that could have reduced costs
more than this rule will. That is why in
the future, when the Agency has
sufficient information to do so, FDA
may identify categories of modifications
that are exempt.

This comment may be reacting to the
apparent lack of cost savings under the
exemption pathway, or the perceived
large cost of both the exemption and
substantial equivalence pathways. As
discussed elsewhere in this preamble,
FDA now believes it significantly
overestimated the burden of requesting
an exemption. Our current estimate,
based on new information, indicates
that the exemption pathway will offer
cost savings.

(Comment 24) One comment argued
that based on the history of FDA’s
510(k) Program, it is clear that the broad
interpretation of the section 905(j)
reporting mandate embodied in current
guidance (“Guidance for Industry and
FDA Staff—Section 905(j) Reports:
Demonstrating Substantial Equivalence
for Tobacco Products” (76 FR 789,
January 6, 2011)) will “impose an
incredible and unnecessary
administrative burden on the Agency
and the tobacco product manufacturing
industry.” Many of the submissions will
be unnecessary for protection of the
public health. FDA estimated that
905(j)(3) reports will cost $35,000 each,
“evidencing the burden on industry of
an onerous reporting mandate.”

(Response) FDA acknowledges that
tobacco product manufacturers may face
new challenges in complying with the
various provisions of the Tobacco
Control Act. However, this rule will not
impose any new obligations on
manufacturers. In the absence of this
rule, all modifications leading to new
tobacco products would require the
demonstration of substantial
equivalence (if not submission of a
premarket application), as discussed
previously in this document. This rule
provides an alternative pathway to
substantial equivalence and premarket
applications for marketing new tobacco
products and may reduce both industry
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costs and the burden on FDA of
reviewing submissions.

(Comment 25) A comment argued that
the approach taken in FDA’s impact
analysis is legally deficient because it
would allow the Agency to skirt its
obligations under the Regulatory
Flexibility Act by assuming any
regulation issued to implement
substantial equivalence exemptions is
cost free. The comment further stated
that FDA can only avoid the
requirements of the Regulatory
Flexibility Act by certifying that the rule
will not have a significant impact on a
substantial number of small businesses
and that such a certification must be
reasonably supported.

(Response) FDA disagrees that the
Agency has skirted any obligations
under the Regulatory Flexibility Act.
FDA proposed to certify that the rule
would not have a significant impact on
a substantial number of small entities
because compared to the appropriate
baseline, the rule would offer an
alternative channel that may reduce
costs. See the Response to Comment 23
for a discussion of the baseline on this
issue.

(Comment 26) A comment argued that
the approach taken in FDA’s impact
analysis is legally deficient because it
would allow the Agency to skirt its
obligations under Executive Order
12866 by assuming any regulation
issued to implement substantial
equivalence exemptions is cost free.
FDA must rationally compare the costs
and benefits of the proposed rule and
consider reasonable alternatives. After
assessing costs and benefits FDA must
proceed “only upon a reasoned
determination that the benefits of the
intended regulation justify its costs.”

(Response) FDA disagrees. For
regulatory actions which are not
economically significant, Executive
Order 12866 requires a statement of
potential costs and benefits. FDA has
rationally compared the costs and
benefits of the proposed rule according
to the correct baseline, as explained in
the Response to Comment 23. An
analysis of regulatory alternatives is
only required for economically
significant rules.

(Comment 27) A comment argued that
the approach taken in FDA’s impact
analysis is legally deficient because it
would allow the Agency to skirt its
obligations under the Administrative
Procedure Act. “FDA’s assumption that
the cost of its proposed rule is zero
demonstrates that FDA’s assessment of
social costs is so unreasonable as to be
arbitrary and capricious.”

(Response) FDA disagrees with the
assertion that the Agency’s assessment

of social costs is unreasonable, arbitrary,
or capricious. See the Response to
Comment 23 for a discussion about the
baseline for details.

(Comment 28) A comment argued that
FDA’s impact analysis is unreasonable
because after incorrectly concluding
that the proposed rule is costless, FDA
conducts a cursory impact analysis
quantifying the cost of preparing an
exemption request.

(Response) FDA concluded that the
proposed rule was highly unlikely to
impose social costs. We do not conclude
or state that preparing and submitting a
request for exemption would be without
cost. The question of interest in the
impact analysis is the cost of marketing
a new tobacco product through the
exemption pathway compared to the
cost of marketing a new tobacco product
through the substantial equivalence
pathway. FDA provided an estimate of
the absolute cost of obtaining an
exemption to allow the reader to make
additional comparisons.

(Comment 29) A comment argued that
FDA’s impact analysis is unreasonable
and ‘““so misguided as to demonstrate
that FDA has no real understanding of
the practical consequences of its
proposed rule for the industry it is
charged with regulating.”

(Response) FDA disagrees that the
analysis is misguided or that the Agency
has no understanding of the industry it
is charged with regulating. However, the
Agency does acknowledge that because
statutory deadlines compelled us to start
developing a rule for substantial
equivalence exemptions before
substantial equivalence reporting
requirements went into effect, there was
considerable uncertainty surrounding
our estimates as well as the process
itself. For this reason we repeatedly
requested comment throughout the
preliminary impact analysis. Because
we have gained additional information
and experience since publishing the
proposed rule, we have revised our
estimates as discussed in the paragraphs
that follow.

(Comment 30) Multiple comments
asserted that FDA’s impact analysis is
unreasonable and dramatically
underestimates the costs and burdens
associated with the proposed rule. One
comment stated that if FDA takes the
position that routine, minor adjustments
to maintain consistency trigger the need
for an exemption or substantial
equivalence report, then FDA’s best
estimate that 50 exemption requests will
be submitted per year is “absurdly low.”
Multiple comments indicated that there
will be at least several hundred
exemption requests submitted per year,
possibly several thousand. One

comment stated that it is arbitrary to
estimate that 50 of 233 new products
introduced each year would be the
subject of an exemption request; FDA’s
approach based on counting new
products is flawed because
manufacturers will have to file
potentially hundreds of exemption
requests each year for existing tobacco
products; and, the estimate that FDA
will request additional information for
40 requests per year is also far too low.

(Response) The estimates referred to
by this comment are not estimates of the
cost of this rule, but estimates of the
absolute cost of preparing exemption
requests. As described in the
preliminary regulatory impact analysis,
this rule offers a potentially cost-
reducing additional pathway for
marketing a subset of new tobacco
products.

Based on the original estimate that
233 new products are introduced each
year, FDA disagrees that it was arbitrary
to choose 50 as our best estimate of how
many exemption requests we would
receive. Because the statute sets specific
criteria for when exemptions may be
granted, we can clearly expect that not
all new products would be eligible.

Since publication of the proposed
rule, FDA has gained additional
information from viewing comments
and initial substantial equivalence
reports and through other activities
within the usual scope of operation for
FDA’s Center for Tobacco Products. We
now know more about the range and
frequency of modifications that are
made to tobacco products. Based on this
new information, we have revised
upward the number of exemption
requests we expect to receive to 500 per
year. We now anticipate requesting
additional information for 150 of these
requests.

(Comment 31) Comments argued that
FDA provided “no basis whatsoever,”
“reasonable or otherwise” for its
estimates that it will take 360 hours to
prepare an exemption request and 50
hours to respond to a request for
additional information. Comments
further argued that these estimates are
arbitrary and capricious and do not
comply with requirements under the
Paperwork Reduction Act (the PRA), the
Regulatory Flexibility Act, and
Executive Order 12866; preparing these
submissions will take substantially
longer than estimated; and the lack of
basis for the burden estimate is clear
because the same burden estimate, 360
hours, was used for demonstration of
substantial equivalence and requesting a
substantial equivalence exemption.

(Response) The estimates referred to
by this comment are not estimates of the
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cost of this rule, but estimates of the
absolute cost of preparing an exemption
request. FDA disagrees that these
estimates are too low and are
completely without basis. The processes
FDA is implementing for substantial
equivalence reports and substantial
equivalence exemptions are completely
new, so there is considerable
uncertainty around the time that such
submissions will take to prepare. The
estimates in the proposed rule
represented the Agency’s best estimates
at the time, based on the requirements
set out in the rule and other submission
processes administered by the Agency.
There was no ideal submission process
to which to compare a substantial
equivalence exemption request.
Although comments have asserted that
the time it takes to request an exemption
was underestimated, no alternative
estimates were provided. The fact that
the burden estimates were originally the
same for demonstrating substantial
equivalence and requesting an
exemption reflected an effort to be
conservative in estimating the cost
savings offered by this rule and
uncertainty surrounding these burdens.

Since publication of the proposed
rule, FDA has gained additional
information from reviewing comments
and initial substantial equivalence
reports and through other activities
within the usual scope of operation for
FDA’s Center for Tobacco Products. We
now know more about the range of
modifications that are made to tobacco
products and are persuaded that we
overestimated the time that will be
required to prepare and submit an
exemption request. Based on the limited
information required relative to a
substantial equivalence report, we now
estimate that an exemption request for
a suitable product, meeting the
requirements set forth in this rule, could
be prepared in 12 hours, and that a
response to a request for additional
information could be prepared in 3
hours. For more detail see section VIII
of this document.

(Comment 32) One comment argued
that FDA does not show how costs will
be reduced through this rule because the
cost of demonstrating substantial
equivalence is not estimated.

(Response) As noted by many
comments, FDA initially estimated that
demonstrating substantial equivalence
and requesting an exemption would
each take 360 hours, which would
imply that on average costs would not
actually be reduced by this rule (though
costs could certainly be reduced for
some subset of potentially eligible new
tobacco products). The initial estimate
of the time required to prepare a

substantial equivalence report is
currently being updated based on initial
submissions to the Agency, but we
anticipate that the updated estimate will
remain substantially higher than our
downwardly revised estimate of the cost
of preparing an exemption request.

(Comment 33) Comments argued that
uncertainty about the circumstances
under which FDA would request
additional information makes it more
difficult for manufacturers to determine
whether it will be less costly to request
an exemption and that FDA should
provide additional information
regarding the types of modifications that
will be considered for exemption
requests. One comment further argued
that spending 360 hours on an
exemption request that is ultimately
denied, and then submitting a
substantial equivalence report, wastes
resources.

(Response) FDA disagrees that it is
prudent to provide additional
information at this time regarding the
types of modifications that will be
considered for an exemption, as
explained elsewhere in the preamble.
We also note that based on current
information, we estimate the burden of
submitting an exemption request to be
far lower than initially estimated. the
cost of responding to a request for
additional information will also be
lower than initially estimated, and
fewer resources will be expended if an
exemption request is ultimately denied.
Nevertheless, it is up to the individual
manufacturer to make a reasoned
determination as to whether the
likelihood that an exemption is granted
justifies the cost of submitting an
exemption request. The criteria set forth
in the statute and this rule will form the
basis for that determination.

(Comment 34) A comment argued that
in estimating the time required to
prepare an exemption request, FDA has
not considered the ‘“massive amount of
confusion and uncertainty” that will
stem from the lack of clear definition of
“minor modification” or clear standards
for what modifications would be eligible
for exemptions.

(Response) The statute and this rule
plainly state that only modifications
pertaining to tobacco product additives
could be eligible for an exemption. The
time we have estimated that it takes to
submit an exemption request reflects the
reality that we have not set up
categories of modifications which are
automatically exempt. Instead the
manufacturer must provide an
explanation as to why the modification
should be exempt, following the
requirements of this rule.

(Comment 35) A comment asserted
that FDA discounts the possibility that
overall submission costs could increase
as a result of the uncertainty generated
by the proposed rule and pointed out
that FDA does not estimate the annual
number or percentage of exemption
requests it expects to deny. The
comment argues that because the
number of exemption requests will far
exceed 50 per year, the number of
requests denied due to inadequate
information regarding the exemption
criteria will be higher than FDA
anticipates. The comment further states
that “having failed to provide any
meaningful guidance on the exemption
criteria in the nearly 2 years since the
Family Smoking Prevention and
Tobacco Control Act was signed into
law, FDA cannot blithely assume that
the criteria will somehow become clear
in time to save manufacturers from
incurring major, unnecessary costs in
preparing exemption requests that are
denied because they are found not to
meet criteria that FDA has not
divulged.” A similar comment argues
that the cost savings of this rule are
merely theoretical.

(Response) FDA disagrees with the
characterization that the Agency
discounted the possibility that overall
submission costs could increase. This
possibility was discussed in the
preliminary analysis precisely because
the Agency did not feel it should be
ignored. FDA maintains the conclusion
that in the long run, absolute costs for
preparing exemption requests will
certainly not exceed the baseline costs
for demonstrating substantial
equivalence because manufacturers
always have the option available of
demonstrating substantial equivalence
for these products. Manufacturers can
limit the number of exemption requests
which are ultimately denied by
adhering to the criteria for an exemption
set forth in the statute and this rule.
Only modifications pertaining to
additives could possibly be eligible.
Although costs could theoretically be
generated in the near term, this is
unlikely because the cost savings likely
to result from a single exemption is high
relative to the cost of preparing a single
exemption request.

While we agree that the number of
exemption requests will be higher than
initially estimated, we do not attempt to
estimate the number (or proportion) that
will ultimately be denied because it
depends on the quality and suitability of
the submissions. In light of currently
available information, the exemption
pathway is reasonably expected to offer
cost savings.
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(Comment 36) Comments argued that
due to the high estimated cost of
preparing exemption requests, FDA
should assist small businesses by setting
up categorical exemptions and
developing a catalog of minor
modifications (by product type and
manufacturing process) that are exempt
from substantial equivalence
requirements.

(Response) Our reasons for not setting
up categorical exemptions at this time
are discussed elsewhere in the
preamble. FDA reiterates that this rule
activates an additional pathway for
marketing new tobacco products,
providing manufacturers with an option
that may reduce costs. Therefore this
rule imposes no incremental burden
from which to provide relief.

However, FDA also acknowledges that
setting up categorical exemptions or
developing a catalog of minor
modifications could offer greater
potential cost savings for tobacco
product manufacturers, many of which
are small, in complying with
requirements under the Tobacco Control
Act. That is why the Agency may
choose to set up categorical exemptions
in the future when there is more
information about what categories
would be appropriate.

(Comment 37) Manufacturers
commented that FDA should issue
industry-wide exemptions from 905(j)
requirements, or 910 requirements if
applicable, for modifications that are
required to comply with a change in
state or Federal law because not
exempting such modifications could
cause small manufacturers to go out of
business and would place an undue
burden on small manufacturers.

(Response) FDA disagrees that
declining to broaden the scope of the
exemption pathway places an undue
burden on small manufacturers. FDA
reiterates that this rule establishes an
additional pathway for marketing new
tobacco products, providing
manufacturers with an option that may
reduce costs. Therefore this rule
imposes no incremental burden from
which to provide relief. For changes in
additives, small manufacturers may
request an exemption. The absolute cost
of requesting an exemption is expected
to be far less than originally estimated,
and the potential cost savings relative to
demonstrating substantial equivalence
far greater. Although broadening the
scope of the exemption pathway could
offer a larger potential reduction in
costs, FDA declines to do so as
explained elsewhere in the preamble.

(Comment 38) Manufacturers
commented that the estimated 360
hours it would take to prepare an

exemption request would be an unduly
burdensome requirement to place on
small manufacturers for the addition or
deletion of an additive, or a change in
the quantity of an additive. The
comments stated that small
manufacturers do not have in-house
scientists or engineers who can spend
all their time preparing exemption
requests and could be driven out of
business by this requirement.

(Response) As discussed previously in
this document, FDA has revised
downward the estimate of the time it
takes to prepare an exemption request.
FDA reiterates that because this rule
activates an alternative pathway for
marketing new tobacco products that
may reduce costs, it imposes no
incremental burden from which to
provide relief. Regardless of whether the
preparation of submissions to FDA is
done entirely in-house or with the help
of contractors, the cost should not
increase as a result of this rule. Small
manufacturers would have to prepare
substantial equivalence reports for all
new products (not requiring a premarket
application) in the absence of this rule.
Small manufacturers may realize some
savings by submitting exemption
requests for a subset of their new
products rather than demonstrating
substantial equivalence.

C. Baseline

Under the current regulatory
framework, tobacco product
manufacturers must submit to FDA
either a premarket application or a
report under section 905(j)(1)(A)(i)
demonstrating substantial equivalence
to an appropriate predicate product, and
FDA must issue the appropriate
corresponding order, before a new
tobacco product may be introduced or
delivered for introduction into interstate
commerce. This rulemaking activates a
third option, the substantial equivalence
exemption pathway for marketing new
tobacco products. Compared with the
cost associated with the current
baseline, this rule may result in cost
savings if tobacco manufacturers
request, and are granted, substantial
equivalence exemptions for some new
tobacco products.

D. Number of Affected Entities

This final rule may potentially apply
to any tobacco product manufacturer or
importer whose products are regulated
under the Tobacco Control Act.
Statistics of U.S. Businesses data
indicate that there are 20 domestic
cigarette manufacturers and 46 other
tobacco product manufacturers (U.S.
Census, 2009). Because other tobacco
product manufacturers would include

cigar and pipe tobacco manufacturers,
not all 46 firms represent manufacturers
that are currently regulated under the
Tobacco Control Act.? An unknown
number of importers would be affected.2
It is possible that not all potentially
affected manufacturers and importers
will choose to request exemptions.

E. Number of Exemption Requests

The number of new products
introduced in a given year is the
theoretical maximum number that could
be introduced under a substantial
equivalence exemption. However, some
new products may not be substantially
equivalent to an appropriate predicate
tobacco product and will require
premarket authorization under section
910(c), in which case they will certainly
not be eligible for an exemption. The
remaining products could demonstrate
substantial equivalence in a
905(j)(1)(A)(i) report. Under this final
rule, a subset of those substantially
equivalent products will be eligible for
possible introduction into interstate
commerce through the substantial
equivalence exemption pathway.

FDA considers AC Nielsen scanner
data, industry comments, and
experience from substantial equivalence
reports submitted since passage of the
Tobacco Control Act in order to estimate
the number of exemptions that may be
requested on an annual basis. We
assume the average number of new
products introduced annually will be
approximately the same going forward
as in recent years. However, it is also
possible that requirements imposed by
the Tobacco Control Act will lead
manufacturers to introduce new
products at a lower rate in the future.

Using AC Nielsen scanner data
covering late 2007 to late 2009, FDA
counts a Universal Product Code (UPC)
as introduced in 2008 if total dollar
sales in late 2007 were zero, but total
dollar sales in 2008 were greater than
zero. With this definition, FDA finds
that 628 new cigarette UPCs, 215 new
chewing tobacco UPCs, 36 new smoking
tobacco UPCs (excluding pipe tobacco),
and 36 new cigarette paper UPCs were
introduced in 2008. This sums to an
estimated 915 new UPCs in 2008.

Unique UPCs are often assigned to
different types of packaging for
otherwise identical products. In the
preliminary regulatory impact analysis,

1 A possible offsetting factor is that these data
only include firms with payroll, and there could be
some small tobacco product manufacturers without
payroll.

2Manufacturers, wholesalers, and retailers could
all theoretically import tobacco products. Census
data do not distinguish firms that import from firms
that do not.
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FDA excluded from consideration new
UPCs that appeared to be for products
that differed from existing products only
in packaging. In response to comments
stating that our initial approach
undercounted new tobacco products
because of the extremely minor changes
that are often made to existing products,
we consider all new UPCs in this final
regulatory impact analysis. The number
of new UPCs still may not accurately
reflect the number of new tobacco
products if enough modifications are so
minor that they do not trigger a UPC
change. FDA does not know the extent
to which this may be the case, but based
on comments from industry and
experience with substantial equivalence
reports, relatively minor modifications
are more common than originally
thought.

As outlined previously, some new
products may require premarket
authorization under section 910(c), and
an unknown proportion of the
remaining products would be
introduced through the exemption
pathway. This rule does not require a
one-to-one correspondence between the
exemption requests and new products
introduced through the exemption
pathway. Based on the number and
content of substantial equivalence
reports FDA has received so far, FDA
estimates that in the first years after the
procedure is in place, 500 exemption
requests will be submitted per year
covering 750 new tobacco products.
This number has been revised upward
substantially from the estimate in the
preliminary regulatory impact analysis
as FDA has learned from industry
comments and from substantial
equivalence reports that tobacco
product manufacturers make many
small modifications to their products
which may qualify for an exemption.
FDA anticipates requesting additional
information to support 150 of those
exemption requests. This number is
uncertain because it depends on the
quality of the initial requests.

F. Benefits and Costs

The main effect of this final rule
would be a potential reduction in the
costs of introducing new tobacco
products compared with the current
baseline. Under the baseline scenario,
all new products that do not undergo
premarket review under section 910(c)
must submit a substantial equivalence
report under section 905(j)(1)(A)(i). If an
exemption request is submitted and
granted, a manufacturer would be able
to submit a different 905(j) report in
which, under section 905(j)(1)(A)(ii), a
discussion of the exemption(s) is used
in place of the demonstration of

substantial equivalence. On a per-
product basis, when one exemption
request covers one new tobacco product,
the cost savings attributable to this rule
equals the difference between the cost of
demonstrating substantial equivalence
and the cost of both requesting an
exemption and submitting a report
under section 905(j)(1)(A)(ii).3 The
savings could be greater in cases in
which a single exemption request is
used for multiple products.

FDA has concluded that we
significantly overestimated the burden
of requesting a substantial equivalence
exemption as we prepared the proposed
rule. The estimate, 360 hours, was based
in part on other submission processes
the Agency has direct experience with,
but there was no ideal existing
submission process to which to compare
a substantial equivalence exemption
request. We did not yet have experience
reviewing the substantial equivalence
reports this pathway provides an
exemption from. Since publication of
the proposed rule, we have gained
additional information from reviewing
comments and initial substantial
equivalence reports and through other
activities within the usual scope of
operation of FDA’s Center for Tobacco
Products. We now know more about the
range of modifications that are made to
tobacco products. Based on the limited
information required to be submitted
relative to a substantial equivalence
report, we now estimate that preparing
an exemption request will require 12
hours for the requirements of
§1107.1(b)(1) through § 1107.1(b)(8). We
also estimate an additional 12 hours
will be required to prepare the
environmental assessment, for a total of
24 hours. For more detail on the
estimate, see section VIII of this
document, which explains that an
exemption request does not require a
comparison to a predicate or inclusion
of information on multiple
characteristics, but rather requires
limited information for the product that
is the subject of the exemption request
and on the modification of the additive.

Based on the requirements set forth in
the codified language, FDA anticipates
that preparation of most sections would
require technical scientific and
engineering expertise. Legal input and
review would also play a role.
Therefore, in valuing the time cost, FDA
uses the weighted average of tobacco
manufacturing industry-specific hourly
wages for life, physical, and social
science occupations ($30.91),
architecture and engineering

3 An environmental assessment would be
required with either pathway.

occupations ($40.93), and legal
occupations ($71.83) (Ref. U.S. BLS,
2010). FDA assigns these occupational
categories weights of 40 percent, 40
percent, and 20 percent. The resulting
composite wage is $43.10. FDA then
doubles this amount to $86.20 to
account for benefits and overhead.
Multiplying this wage by the burden
estimates above yields a cost per
exemption request of $1,034 for the
requirements of § 1107.1(b)(1) through
§1107.1(b)(8) and an additional $1,034
for the environmental assessment, or a
total of $2,069. FDA anticipates that
when it asks a manufacturer to provide
additional information in support of an
exemption request, it will take an
average of 3 hours to prepare the
additional information. Using the same
hourly cost of labor, providing
additional information is estimated to
result in an additional cost of $259.

Under the Tobacco Control Act,
completion of the substantial
equivalence pathway for marketing a
new tobacco product requires
submission of a report under section
905(j)(1)(A)(ii). This is a basic
requirement that is expected to take 3
hours. Valued at a wage of $86.20, it
would then cost $259 to submit one
report under section 905(j)(1)(A)(ii).

In the case that one exemption request
covers one product and the exemption
is granted without a request for
additional information, the substantial
equivalence exemption pathway
(consisting of an exemption request,
including an environmental assessment,
and a subsequent report under section
905(j)(1)(A)(ii) for a product embodying
one modification) would take 27 hours
at a cost of $2,328. These are elective
costs in that firms will not choose this
pathway unless the potential savings
relative to demonstrating substantial
equivalence justifies the risk of
submitting an exemption request that is
ultimately denied. The preliminary time
burden estimate for submitting a
substantial equivalence report under
section 905(j)(1)(A)(i) was 360 hours.
This estimate is currently being updated
based on the initial submissions to the
Agency, but for a new tobacco product
satisfying the criteria for an exemption,
we anticipate that the burden of
preparing a substantial equivalence
report and an environmental assessment
will continue to be appreciably higher
than the burden described previously
for utilizing the exemption pathway.

Based on FDA'’s expectation that 500
exemption requests will be received per
year, the absolute cost of preparing
exemption requests would be $517,224
for the requirements of § 1107.1(b)(1)
through §1107.1(b)(8) and an additional
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$517,224 for the environmental
assessments. The absolute cost of
replying to requests for additional
information would be $38,792 if, as
anticipated, we ask for additional
information supporting 150 of the 500
requests. If these exemptions are cited
in the 905(j)(1)(A)(ii) reports for 750
new products, those reports would cost
an additional $193,959. If all these
exemptions were granted, the total
savings attributable to this rule would
be the difference between the cost of
bringing all 750 products to market
through the substantial equivalence
pathway and the sum of the four costs
enumerated above. However, the cost
savings is expected to be lower because
it is unlikely that all the requested
exemptions would be granted.

In order to grant an exemption, FDA
must find, among other things, that a
report demonstrating substantial
equivalence would not be necessary to
ensure that permitting the tobacco
product to be marketed would be
appropriate for protection of the public
health. Furthermore, an exemption
could be rescinded if found to be
inappropriate, and the process for
rescission would depend on whether
there is a serious risk to public health.
Therefore, FDA does not anticipate that
setting up this mechanism for obtaining
substantial equivalence exemptions will
result in costs to public health.

Under this final rule, there may still
be some uncertainty on the part of
manufacturers about what kinds of
product modifications may be granted
an exemption and how much
supporting evidence will be required as
the basis for an exemption. If some
manufacturers are more conservative in
requesting exemptions than FDA would
be in granting them, they may not fully
avail themselves of the potential cost
savings. Alternatively, if some
manufacturers are too optimistic about
what types of modifications will be
exempt, they will incur higher costs
because they will have to submit
substantial equivalence reports in
addition to having submitted
unsuccessful exemption requests.

FDA acknowledges the theoretical
possibility that overall submission costs
could increase as the result of this
uncertainty. This would happen if so
many unsuccessful exemption requests
were submitted that the excess costs
associated with them exceeded any cost
savings from exemptions that were
granted. This situation is unlikely to
occur, especially in the long run. The
cost of submitting an exemption request
is expected to be low relative to the
potential savings. As time goes on and
manufacturers gain experience with

submission costs and the requirements
that must be met for exemptions, they
might continue to submit unsuccessful
exemption requests, but this would
increasingly be a well-informed choice
based on an accurate estimation of the
probability of being granted an
exemption and the excess cost of
preparing an unsuccessful request
compared with the cost savings
attributable to an exemption. Moreover,
it is possible that some of the
information compiled for an exemption
request would be reused as part of a
demonstration of substantial
equivalence, thus reducing the effort
expended in preparing both types of
submissions.

G. Conclusion

In summary, the substantial
equivalence exemption requirements
laid out in this final rule offer an
additional channel for legally
introducing new tobacco products that
result from minor modifications of
tobacco products that can be sold under
the FD&C Act. Successfully introducing
a product through this channel is
expected to reduce costs. If
manufacturers do not want to risk
having to submit substantial
equivalence reports in addition to
having submitted unsuccessful
exemption requests, they may choose to
maintain the status quo and not pursue
substantial equivalence exemptions.

H. Regulatory Flexibility Act

The Tobacco Control Act requires that
tobacco product manufacturers obtain
either a marketing authorization order
under section 910(c) or an order under
section 910(a)(2) finding the new
tobacco product to be substantially
equivalent to an appropriate predicate
tobacco product before introducing a
new product into interstate commerce.
Although this requirement is costly, the
option of requesting an exemption as set
forth in this final rule provides an
alternative pathway that potentially
reduces costs. Manufacturers of new
tobacco products may choose not to use
this alternative pathway to market their
products. Therefore, this final rule
imposes no incremental burden from
which to provide relief and will not
have a significant impact on a
substantial number of small entities.

VIII. Paperwork Reduction Act of 1995

This final rule contains information
collection requirements that are subject
to review by OMB under the PRA (44
U.S.C. 3501-3520). The title,
description, and respondent description
of the information collection provisions
are shown in the paragraphs that follow

with an estimate of the annual reporting
and recordkeeping burden. Included in
the estimate is the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing each collection of
information.

Title: Exemptions from Substantial
Equivalence Requirements for Tobacco
Products, Final Rule.

Description: In this final rule, a
pathway would be established by FDA
for manufacturers to request exemptions
from the substantial equivalence
requirements of the FD&C Act. As it
acquires more information about the
additives in tobacco products from
which to establish categories of
exemptions, FDA may issue additional
regulations or guidance on this subject.
This rule would implement section
905(j)(3) of the FD&C Act, under which
FDA may exempt tobacco products that
are modified by adding or deleting a
tobacco additive, or increasing or
decreasing the quantity of an existing
tobacco additive, if FDA determines
that: (1) The modification would be a
minor modification of a tobacco product
that can be sold under the FD&C Act, (2)
a report is not necessary to ensure that
permitting the tobacco product to be
marketed would be appropriate for
protection of the public health, and (3)
an exemption is otherwise appropriate.

The rule also explains that an
exemption request may be made only by
the manufacturer of a legally marketed
tobacco product for a minor
modification to that manufacturer’s
product and the request (and supporting
information) must be submitted in an
electronic format that FDA can process,
review, and archive. In addition, the
request and all supporting information
must be legible and in (or translated
into) the English language.

Under the rule, an exemption request
must be submitted with supporting
documentation and contain the
manufacturer’s address and contact
information; identification of the
tobacco product(s); a detailed
explanation of the purpose for the
modification; a detailed description of
the modification; a detailed explanation
of why the modification is a minor
modification of a tobacco product that
can be sold under the FD&C Act; a
detailed explanation of why a report
under section 905(j)(1)(A)(i) intended to
demonstrate substantial equivalence is
not necessary to ensure that permitting
the tobacco product to be marketed
would be appropriate for the protection
of the public health; a certification
summarizing the supporting evidence
and providing the rationale for why the
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modification does not increase the
tobacco product’s appeal to or use by
minors, toxicity, addictiveness, or abuse
liability; other information justifying an
exemption; and an environmental
assessment under part 25 prepared in
accordance with § 25.40.

As described previously, the request
must contain a certification by a
responsible official summarizing the
supporting evidence and providing the
rationale for the official’s determination
that the modification will not increase
the product’s toxicity, addictiveness, or
appeal to/use by minors; and include
other information justifying an
exemption. This information will enable
FDA to determine whether the
exemption request would be appropriate
for the protection of the public health.
This final rule also includes a
procedural mechanism for rescinding an
exemption where necessary to protect
the public health. In general, FDA
would rescind an exemption only after
providing the manufacturer notice of the
proposed rescission and an opportunity
for an informal hearing under part 16
(21 CFR part 16). However, FDA may
rescind an exemption prior to notice
and opportunity for a hearing under part
16 if the continuance of the exemption
presents a serious risk to public health.
In that case, FDA would provide the
manufacturer an opportunity for a
hearing as soon as possible after the
rescission.

FDA will review the information
submitted in support of the request and
determine whether to grant or deny the
request based on whether the criteria
specified in the statute are satisfied. If
FDA determines that the information
submitted is insufficient to enable it to
determine whether an exemption is
appropriate, FDA may request
additional information from the
manufacturer. If the manufacturer fails
to respond within the timeframe

requested, FDA will consider the
exemption request withdrawn.

Description of Respondents:
Manufacturers of tobacco products who
are requesting an exemption from the
substantial equivalence requirements of
the FD&C Act, as amended by the
Tobacco Control Act.

Comments: FDA received several
comments related to the PRA in
response to its proposed rule (76 FR
737). Several comments noted that the
hours per response were the same for
both an exemption request and the
submission of a 905(j) substantial
equivalence report, which indicated that
the exemption pathway would not be
less burdensome than the substantial
equivalence report. Some comments
stated that the estimated hours
suggested a very burdensome process,
and other comments suggested that the
estimated hours were too low given the
information required by § 1107.1.

The estimated hours per response in
the NPRM were based on Agency
experience and approved information
collections for other types of
submissions to the FDA, although those
also vary greatly depending on the
statutory requirements and there was no
exact parallel for this process. The
estimated hours for the exemption
request also reflected considerations
that initial exemption requests may take
longer to prepare, until knowledge and
experience with the pathway develops.
We believed that 360 hours per
exemption request would be at the high
end of the estimated hours per response,
but did not want to underestimate the
hours per response particularly at the
outset of the process before experience
with requesting exemptions develops.
The comments to the NPRM provided
FDA with a much better sense of the
range of modifications that are made to
tobacco products and after reviewing
the information, we believe we
overestimated the hours that would be

needed to prepare an exemption
request. Our revised estimates reflect
the fact that the preparation and
submission of an exemption request
differs significantly from preparation of
a substantial equivalence report under
section 905(j)(1)(A)@i). For example, the
preparation of an exemption request
does not require a comparison to a
predicate or inclusion of information on
multiple characteristics, but rather
requires more limited information for
the product that is the subject of the
exemption request and on the
modification of the additive.

Additionally, several comments to the
proposed rule stated that the number of
exemption requests may be much higher
than the 50 indicated in the proposed
rule with some comments suggesting as
high as hundreds or thousands
depending on the scope of
modifications that might use the
pathway. After considering potential
use of this process as indicated by the
comments, we are increasing that
number of requests to 500 on a yearly
basis.

One comment also suggested that the
proposed rule was not compliant with
the PRA because there was no practical
utility for the information collected and
there is no plan for the efficient and
effective use of the information to be
collected. We disagree with these
comments because, as several comments
to the proposal noted, the regulation
follows the statutory language,
including the findings that FDA must
make when determining whether it may
make an exemption determination. The
information that the rule requires is
information that FDA needs in order to
make the required findings, for example,
information as to whether the
modification is minor. Without the
information required by the rule, FDA
will not have the information necessary
to determine whether an exemption is
appropriate.

TABLE 1—ESTIMATED ANNUAL REPORTING BURDEN

Number of Average
: : Number of response Total annual
21 CFR section or FD&C act section respondents or responses brt:ersdegngeer Total hours
respondent P
500 1 500 12 6,000
150 1 150 3 450
500 1 500 12 6,000
750 1 750 3 2,250
................................................................................................ 14,700

Table 1 describes the annual reporting
burden as a result of the provisions set
forth in this final rule. Based on

comments and information on the
NPRM, FDA estimates that it will
receive 500 exemption requests

annually and that it will take a
manufacturer 12 hours to prepare an
exemption request. FDA estimates that
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it would need to request additional data
for 150 of these requests in part due to
the fact that it is a new process, and that
it will take 3 hours to prepare a
response to a request for additional data.
FDA anticipates using the rescission
authority to respond to one issue of
concern related to an exemption
determination each year (the burden
hours for § 1107.1(d) are included under
part 16 hearing regulations and are not
included in the burden estimates in
Table 1 of this document).

FDA is also including an estimation of
the burden associated with preparing
the report required by section
905(j)(1)(A)(ii) of the FD&C Act. FDA
estimates that it will take 3 hours to
prepare the report required by section
905(j)(1)(A)(ii), which requires a
manufacturer to submit a report at least
90 days prior to making an introduction
or delivery into interstate commerce for
commercial distribution of a tobacco
product, with the basis for the
manufacturer’s determination that the
tobacco product is modified within the
meaning of the exemption provision
(section 905(j)(3)), the modifications are
to a product that is commercially
marketed and in compliance with the
FD&C Act, the modifications are
covered by exemptions granted under
section 905(j)(3), and action taken to
comply with any applicable
requirements of section 907. FDA is also
including an estimation of the burden
associated with preparing an
environmental assessment under part 25
prepared in accordance with the
requirements of § 25.40, as referenced in
§1107.1(b)(9). FDA estimates that it will
take 12 hours to prepare the
environmental assessment.

The information collection provisions
of this final rule have been submitted to
OMB for review. Prior to the effective
date of this final rule, FDA will publish
a notice in the Federal Register
announcing OMB’s decision to approve,
modify, or disapprove the information
collection provisions in this final rule.
An Agency may not conduct or sponsor,
and a person is not required to respond
to, a collection of information unless it
displays a currently valid OMB control
number.

IX. Federalism

FDA has analyzed this final rule in
accordance with the principles set forth
in Executive Order 13132. FDA has
determined that the rule does not
contain policies that have substantial
direct effects on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various

levels of government. Accordingly, the
Agency concludes that the rule does not
contain policies that have federalism
implications as defined in the Executive
order and, consequently, a federalism
summary impact statement is not
required.

X. References

The following references have been
placed on display in the Division of
Dockets Management (HFA-305), Food
and Drug Administration, 5630 Fishers
Lane, rm. 1061, Rockville, MD 20852,
and may be seen by interested persons
between 9 a.m. and 4 p.m., Monday
through Friday. (FDA has verified the
Web site addresses, but we are not
responsible for any subsequent changes
to the Web sites after this document
publishes in the Federal Register).

1. U.S. Census Bureau, 2007 Economic
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Statistics by Industry for the United
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(http://factfinder.census.gov/servlet/
IBQTable? bm=y&-ds name=EC073111&
-NAICS2007=312210N312221N3122298-
ib_type=NAICS2007&-geo _id=&-_
industry=3122216&-_lang=en&-fds
_name=EC0700A1).

2. U.S. Bureau of Labor Statistics,
“Occupational Employment Statistics:
May 2009 National Industry-Specific
Occupational Employment and Wage
Estimates NAICS 312200—Tobacco
Manufacturing,” May 14, 2010, http://
data.bls.gov/cgi-bin/print.pl/oes/current/
naics4_312200.htm.

List of Subjects
21 CFR Part 16

Administrative practice and
procedure.

21 CFR Part 1107

Tobacco products, Substantial
equivalence, Exemptions.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR parts 16 and
1107 are amended to read as follows:

PART 16—REGULATORY HEARING
BEFORE THE FOOD AND DRUG
ADMINISTRATION

m 1. The authority citation for 21 CFR
part 16 continues to read as follows:
Authority: 15 U.S.C. 1451-1461; 21 U.S.C.
141-149, 321-394, 4671, 679, 821, 1034; 28
U.S.C. 2112; 42 U.S.C. 201-262, 263b, 364.

§16.1 [Amended]

m 2. Section 16.1 is amended in
paragraph (b)(2) by adding in numerical
sequence “§1107.1(d), relating to

rescission of an exemption from the
requirement of demonstrating
substantial equivalence for a tobacco
product.”

m 3. Add part 1107 to subchapter K to
read as follows:

PART 1107—ESTABLISHMENT
REGISTRATION, PRODUCT LISTING,
AND SUBSTANTIAL EQUIVALENCE
REPORTS

Subpart A—Exemptions

Sec.
1107.1 Exemptions.

Subpart B [Reserved]
Authority: 21 U.S.C. 387¢(j) and 387j.

Subpart A—Exemptions

§1107.1 Exemptions.

(a) General requirements. Under
section 905(j)(3) of the Federal Food,
Drug, and Cosmetic Act (21 U.S.C.
387e(j)(3)), FDA may exempt from the
requirements relating to the
demonstration that a tobacco product is
substantially equivalent within the
meaning of section 910 of the Federal
Food, Drug, and Cosmetic Act (21 U.S.C.
387j), tobacco products that are
modified by adding or deleting a
tobacco additive, or increasing or
decreasing the quantity of an existing
tobacco additive, if FDA determines
that:

(1) Such modification would be a
minor modification of a tobacco product
that can be sold under the Federal Food,
Drug, and Cosmetic Act (a legally
marketed tobacco product);

(2) A report under section 905(j)(1)
intended to demonstrate substantial
equivalence is not necessary to ensure
that permitting the tobacco product to
be marketed would be appropriate for
protection of the public health; and

(3) An exemption is otherwise
appropriate.

(b) Request for an exemption under
section 905(j)(3) of the Federal Food,
Drug, and Cosmetic Act. A request for
an exemption from the requirement of
demonstrating substantial equivalence
may be made only by the manufacturer
of a legally marketed tobacco product
for a minor modification to that tobacco
product. To request an exemption, the
manufacturer must submit the request
and all information supporting the
request in an electronic format that FDA
can process, review, and archive. If the
manufacturer is unable to submit an
exemption request in an electronic
format, the manufacturer may submit a
written request to the Center for
Tobacco Products explaining in detail
why the manufacturer cannot submit
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the request in an electronic format and
requesting an alternative format. Such
request must include an explanation of
why an alternative format is necessary.
All submissions, including requests to
submit the information in an alternative
format, requests for exemptions, and all
supporting information must be legible
and in the English language. An
exemption request must contain:

(1) The manufacturer’s address and
contact information;

(2) Identification of the tobacco
product(s);

(3) A detailed explanation of the
purpose of the modification;

(4) A detailed description of the
modification, including a statement as
to whether the modification involves
adding or deleting a tobacco additive, or
increasing or decreasing the quantity of
an existing tobacco additive;

(5) A detailed explanation of why the
modification is a minor modification of
a tobacco product that can be sold under
the Federal Food, Drug, and Cosmetic
Act;

(6) A detailed explanation of why a
report under section 905(j)(1) of the
Federal Food, Drug, and Cosmetic Act
intended to demonstrate substantial
equivalence is not necessary to ensure
that permitting the tobacco product to
be marketed would be appropriate for
protection of the public health;

(7) A certification (i.e., a signed
statement by a responsible official of the
manufacturer) summarizing the
supporting evidence and providing the
rationale for the official’s determination
that the modification does not increase
the tobacco product’s appeal to or use
by minors, toxicity, addictiveness, or
abuse liability;

(8) Other information justifying an
exemption; and

(9) An environmental assessment
under part 25 of this chapter prepared
in accordance with the requirements of
§ 25.40 of this chapter.

(c) Exemption determination. FDA
will review the information submitted
and determine whether to grant or deny
an exemption request based on whether
the criteria in section 905(j)(3) of the
Federal Food, Drug, and Cosmetic Act
are met. FDA may request additional
information if necessary to make a
determination. FDA will consider the
exemption request withdrawn if the
information is not provided within the
requested timeframe.

(d) Rescission of an exemption. FDA
may rescind an exemption if it finds
that the exemption is not appropriate for
the protection of public health. In
general, FDA will rescind an exemption
only after notice and opportunity for a
hearing under part 16 of this chapter is

provided. However, FDA may rescind
an exemption prior to notice and
opportunity for a hearing under part 16
of this chapter if the continuance of the
exemption presents a serious risk to
public health. In that case, FDA will
provide the manufacturer an
opportunity for a hearing as soon as
possible after the rescission.

Subpart B—[Reserved]

Dated: June 29, 2011.
Leslie Kux,
Acting Assistant Commissioner for Policy.
[FR Doc. 2011-16766 Filed 7-1-11; 8:45 am]
BILLING CODE 4160-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 201

[Docket No. FDA-1978-N-0018] (formerly
Docket No. 1978N-0038)

RIN 0910-AF43

Labeling and Effectiveness Testing;
Sunscreen Drug Products for Over-the-
Counter Human Use

Correction

In rule document 2011-14766
appearing on pages 35620-35665 in the
issue of Friday, June 17, 2011, make the
following correction:

§201.327 [Corrected]

In §201.327, on page 35661, in the
third column, § 201.327(i)(1)(ii)(A)(2)
and (3) should read as follows:

(2) Vi (A) = 100094 * (298-1) (298 < A <
328 nm)

(3) Vi (A) = 100015 * (140-1) (328 < A <
400 nm)

[FR Doc. C1-2011-14766 Filed 7-1-11; 8:45 am]
BILLING CODE 1505-01-D

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2011-0198]

RIN 1625-AA00

Safety Zone; Upper Mississippi River,
Mile 856.0 to 855.0, Minneapolis, MN

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for

all waters of the Upper Mississippi
River, from Mile 856.0 to 855.0,
Minneapolis, Minnesota, and extending
the entire width of the river. This safety
zone is needed to protect participants
and event personnel during the U.S.
Wakeboard Nationals occurring on the
Upper Mississippi River. Entry into this
zone is prohibited unless specifically
authorized by the Captain of the Port
Upper Mississippi River or a designated
representative during the period of
enforcement.

DATES: This rule is effective from 8 a.m.
on July 20, 2011 through 6 p.m. CDT on
July 24, 2011.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2011—
0198 and are available online by going
to http://www.regulations.gov, inserting
USCG-2011-0198 in the “Keyword”
box, and then clicking “Search.” They
are also available for inspection or
copying at the Docket Management
Facility (M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or e-mail Chief Petty Officer
Bryan Klostermeyer, Sector Upper
Mississippi River Response Department
at telephone (314) 269-2566, e-mail
Bryan.K.Klostermeyer@uscg.mil. If you
have questions on viewing the docket,
call Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.”

Under 5 U.S.C. 553(b)(B), the Coast
Guard finds that good cause exists for
not using the notice of proposed
rulemaking (NPRM) process. The Coast
Guard received notice of the U.S.
Wakeboard Nationals event on May 11,
2011. This short notice did not allow
the time needed to publish a NPRM and
provide a comment period. Delaying
this rule by publishing a NPRM would
be impracticable because this rule is


mailto:Bryan.K.Klostermeyer@uscg.mil
http://www.regulations.gov

38976

Federal Register/Vol.

76, No. 128/ Tuesday, July 5, 2011/Rules and Regulations

needed to protect vessels and mariners
from the safety hazards associated with
the scheduled demonstration.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying this rule by providing
a full 30 days notice would be
impracticable because immediate action
is needed to protect vessels and
mariners from the safety hazards
associated with a wakeboard
competition.

Basis and Purpose

From July 20 through July 24, 2011,
World Sports and Marketing will
sponsor the U.S. Wakeboard Nationals
between Mile 856.0 and 855.0 on the
Upper Mississippi River in
Minneapolis, Minnesota. This event
presents safety hazards to the navigation
of vessels between Mile 856.0 and
855.0, extending the entire width of the
river.

Discussion of Rule

The Coast Guard is establishing a
safety zone for all waters of the Upper
Mississippi River, Mile 856.0 to 855.0,
Minneapolis, Minnesota and extending
the entire width of the river. Entry into
this zone is prohibited to all vessels and
persons except U.S. Wakeboard
Nationals participants and those
persons and vessels specifically
authorized by the Captain of the Port
Upper Mississippi River. This rule is
effective from 8 a.m. on July 20, 2011
through 6 p.m. on July 24, 2011. This
rule will be enforced daily from 9 a.m.
until 5:30 p.m. on July 20 through 24,
2011. The Captain of the Port Upper
Mississippi River will inform the public
through broadcast notice to mariners of
all safety zone requirements, changes,
and enforcement periods.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

Although this regulation will restrict
access to this area, the effect of the rule

is not significant because this rule will
be in effect for a limited time period and
notifications to the marine community
will be made through local notice to
mariners.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under
5 U.S.C. 605(b) that this rule will not
have a significant economic impact on
a substantial number of small entities.
This rule will affect the following
entities, some of which may be small
entities: The owners or operators of
vessels intending to transit the Upper
Mississippi River, Mile 856.0 to 855.0
after 8 a.m. on July 20, 2011 through
6 p.m. CDT on July 24, 2011. This safety
zone will not have a significant
economic impact on a substantial
number of small entities because this
rule will only be in effect for a limited
period of time.

If you are a small business entity and
are significantly affected by this
regulation, please contact Chief Petty
Officer Bryan Klostermeyer, Sector
Upper Mississippi River at (314) 269—
2566.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small businesses. If
you wish to comment on actions by
employees of the Coast Guard, call
1-888—REG-FAIR (1-888-734—3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
expenditure, we do discuss the effects of
this rule elsewhere in this preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.
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Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that Order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies. This rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
34(g), of the Instruction. This rule
established a temporary safety zone. An
environmental analysis checklist and a
categorical exclusion determination will
be available in the docket where
indicated under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04-6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

m 2. Add §165.T11-0198 to read as
follows:

§165.T11-0198 Safety Zone; Upper
Mississippi River, Mile 856.0 to 855.0,
Minneapolis, MN.

(a) Location. The following area is a
safety zone: All waters of the Upper
Mississippi River, Mile 856.0 to 855.0,
Minneapolis, Minnesota, and extending
the entire width of the waterway.

(b) Effective date. This rule is effective
from 8 a.m. on July 20, 2011 through
6 p.m. on July 24, 2011.

(c) Periods of Enforcement. This rule
will be enforced daily from 9 a.m. until
5:30 p.m. on July 20 through 24, 2011.
The Captain of the Port Upper
Mississippi River will inform the public
of the enforcement periods and any
safety zone changes through broadcast
notice to mariners.

(d) Regulations. (1) In accordance
with the general regulations in 33 CFR
part 165, subpart C, entry into this zone
is prohibited unless authorized by the
Captain of the Port Upper Mississippi
River or a designated representative.

(2) Persons or vessels requiring entry
into or passage through the zone must
request permission from the Captain of
the Port Upper Mississippi River or a
designated representative. The Captain
of the Port Upper Mississippi River
representative may be contacted at (314)
269-2332.

(3) All persons and vessels shall
comply with the instructions of the
Captain of the Port Upper Mississippi
River or their designated representative.
Designated Captain of the Port
representatives include United States
Coast Guard commissioned, warrant,
and petty officers.

Dated: May 25, 2011.
S.L. Hudson,

Captain, U.S. Coast Guard, Captain of the
Port Upper Mississippi River.

[FR Doc. 2011-16684 Filed 7-1-11; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R06—-OAR-2007-0924; FRL-9323-7]
Approval and Promulgation of Air

Quality Implementation Plans, State of
Louisiana

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is finalizing approval of
portions of State Implementation Plan
(SIP) revisions for the State of
Louisiana. The rule revisions, which
cover the years 1996-2006, were
submitted by the State of Louisiana, and
include formatting changes, regulatory
wording changes, substantive or content
changes, and incorporation by reference
(IBR) of Federal rules. The overall
intended outcome will make the
approved Louisiana SIP consistent with
current Federal and State requirements.
We are approving the revisions in
accordance with 110 of the Clean Air
Act (CAA or Act) and EPA’s regulations.
DATES: This rule is effective August 4,
2011.

ADDRESSES: EPA has established a
docket for this action under Docket No.
EPA-R06-OAR-2007-0924. All
documents in the docket are listed in
the http://www.regulations.gov index.
Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material will be publicly
available only in hard copy.

Publicly available docket materials
are available either electronically in
http://www.regulations.gov or in hard
copy at the Air Planning Section (6PD-
L), Environmental Protection Agency,
1445 Ross Avenue, Suite 700, Dallas,
Texas 75202—2733. The file will be
made available by appointment for
public inspection in the Region 6 FOIA
Review Room between the hours of
8:30 a.m. and 4:30 p.m. weekdays
except for legal holidays.

Contact the person listed in the FOR
FURTHER INFORMATION CONTACT
paragraph below to make an
appointment. If possible, please make
the appointment at least two working
days in advance of your visit. There will
be a fee of 15 cents per page for making
photocopies of documents. On the day
of the visit, please check in at the EPA
Region 6 reception area at 1445 Ross
Avenue, Suite 700, Dallas, Texas 75202—
2733.
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FOR FURTHER INFORMATION CONTACT: Ms.
Sandra Rennie, Air Planning Section
(6PD-L), Environmental Protection
Agency, Region 6, 1445 Ross Avenue,
Suite 700, Dallas, Texas 75202—2733,
telephone (214) 6657367, fax (214)
665—7263, e-mail address
rennie.sandra@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA.
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I. What action is EPA taking?

We are finalizing approval of
revisions to the Louisiana SIP,
submitted by the LDEQ from 1996—
2006. The revisions affect the Louisiana
Administrative Code, the official
compilation of Agency rules for the
State of Louisiana. The revisions apply

to LAC 33:11I, Chapters 1, 7, 9, 11, 13,
14, 15, 19, 21, 23, 25, 30, 60, and 61.
These revisions were submitted for
approval during the years 1996—2006.
The revisions make corrections or
changes that align the SIP with State
and Federal regulations.

II. What is being addressed in this
document?

The State of Louisiana submitted
numerous SIP revisions for EPA
approval from the years 1996 to 2006.

The revisions were submitted to EPA
according to the schedule in Table 1.

TABLE 1—LOUISIANA RULE REVISIONS TO THE STATE IMPLEMENTATION PLANS (SIP)

Submitted to EPA by the Governor of Louisiana or

his designee on

year

For the rules adopted into the SIP during calendar

Revisions to LAC 33:Ill Chapters

April 30, 1997
July 25, 1997

June 22, 1998
February 2, 2000 ....
January 27, 2003 ...
June 27, 2003
September 14, 2004 ..
June 3, 2005
May 5, 2006 ....
June 15, 2005
November 9, 2007

1996

1999-2001 ....
2002
2003 ....
2004 ....
2005
Baton Rouge Severe Area Rule Update
2006

1, 15, 21, 25, 29, 30, 31, 60, 61, 64.

1,2,5,7,9, 11,13, 21, 23, 25, 30, 31,
60, 64, 65.

2,5,13, 15, 21, 283, 25.

5,6, 11, 15, 21, 23, 25.

2,5,6, 11,19, 21, 61.

, 6,9, 11,14, 15, 21, 22, 23.
1, 22.
, 7,9, 23.

These cumulative revisions affect LAC
331, Chapters 1, 2, 5, 6, 7, 9, 11, 13,

14, 15, 19, 21, 22, 23, 25, 30, 60, 61, and
65. This action addresses revisions in all
but Chapters 2, 5, 6, and 65.

The revisions being approved are
comprised of format changes,
nonsubstantive regulatory wording
changes, content or substantive changes,
and incorporations by reference (IBR) of
Federal rules. Format changes are
revisions that affect the overall structure
and arrangement of the LAC. These
changes, among other things, involve
moving an item from one section to
another, repealing and replacing whole
chapters, renumbering, repositioning
contents. Nonsubstantive regulatory
wording changes are revisions that do
not dramatically affect the content of the
rule but do add clarity. These changes,
among other things, may appear in the
form of corrections for typographical
errors, grammatical errors, minor
language changes, updating revisions,
and changing reference citations that
clarify the current rule. Content or
substantive changes are revisions that
alter the original meaning of the rule in
a noticeable or significant manner.
These revisions, among other things,
may be in the form of an addition of a
compound on an exemption list,
modifications to requirements, fee

increases, or creation of new
requirements. Incorporation by
reference revisions make the State’s
rules consistent with Federal
regulations by referring to the Federal
requirements that apply.

The revisions being acted upon are
described in detail in the Technical
Support Document and listed in the
Incorporation By Reference (IBR) Table
located at the end of this document.

The most notable format changes were
made in Chapters 60, 61, and 65. These
Chapters were repealed and the contents
moved to other existing chapters.
Although we proposed to approve the
repeal of Chapter 65, we will not be
finalizing that repeal in this action. The
contents of Chapter 65 were moved to
Chapter 2, and we are not acting on
Chapter 2 at this time. We will act on
the repeal of Chapter 65 when we act on
the revisions to Chapter 2. Highlights of
certain content or substantive changes
are summarized in section V.

Some revisions submitted by the state
during the years of 1996—-2006 are not
being acted upon by the EPA at this
time for several reasons: (1) EPA plans
to review and act upon several
revisions, such as Chapter 2 and
Chapter 5, in a separate action; (2) Some
submitted revisions did not require
further action because they were either
superseded by subsequent submittals,

made moot by prior approvals, already
approved (Chapter 6), replaced by other
program rules (sections 1901-1935), or
submitted for clarifying purposes; and
(3) EPA is not acting on certain
revisions in LAC 33:1II, sections 927,
1109, 1507, 1509, 2103, 2104, 2107,
2120, 2129, 2133, 2160, 2531, and a
resubmittal of 2156—2160 because the
State requested that we not act on
certain revisions in a letter dated
January 25, 2011. In the last case, we
find that not acting on these revisions
does not affect the approvability of the
other revisions under consideration. We
are also not acting on LAC 33:1II,
sections 1901-1935 (vehicle inspection
and maintenance) because the program
for which these rules were written was
never implemented, and we
subsequently approved a substitute
program in 67 FR 60594, September 26,
2002.

We note that in our proposal
(February 25, 2011, 76 FR 10544) we
inadvertently included in Table 2 a
revision to Section 1507 that had been
withdrawn by the State in the above-
referenced letter dated January 25, 2011.
We stated that this section had been
withdrawn by the State in our proposal.
Hence, section 1507 does not appear in
the IBR Table at the end of this action.
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III. Why can we approve these
revisions?

The rule revisions submitted were
examined for consistency with Federal
policy, regulations, and the Clean Air
Act. Each rule revision referred to in the
IBR Table was reviewed separately and
found to be approvable on its own
merits. A detailed evaluation of each of
the approved rules is contained in the
Technical Support Document for this
rulemaking.

IV. What are some of the substantive
rule changes?

In Chapter 7, ambient air quality
standards were updated to reflect
Federal standards that were current at
the time of the revision.

All of chapter 19 was repealed. This
chapter contained vehicle inspection
and maintenance (I/M) rules that
became obsolete when the I/M program
was finally authorized and administered
under the existing rules of the state
safety inspection program. The I/M
rules in chapter 19 had not been
submitted for approval into the SIP, so
no backsliding is implied by the repeal.
In addition, clean fuel fleet rules were
repealed from this chapter. Although
these rules had been approved into the
SIP, stationary source VOC (volatile
organic compound) rules were
substituted for the clean fuel fleet
program, so no backsliding occurred.
See 64 FR 38577, July 19, 1999.

There were a number of substantive
changes in chapter 21. Under storage of
volatile organic compounds (section
2103) LDEQ added (1) VOC
requirements for Calcasieu and Pointe
Coupee Parishes, (2) other acceptable
methods for determining true vapor
pressure, (3) additional record keeping
requirements to verify compliance, and
(4) an allowance for maintaining VOC
control equipment. New requirements
for crude oil and condensate in section
2104 add VOC control requirements for
“flash gas” emissions from facilities that
produce oil and natural gas, process
natural gas, and transmit natural gas,
which are consistent with the CAA.

The marine vapor recovery exemption
in section 2108 is lowered to 25 tons per
year to ensure RACT (Reasonably
Available Control Technology) is in
place. Similarly, the revisions to the
waste gas disposal rules in section 2115
make sure RACT is in place for these
vent streams.

The list of compounds exempt from
VOC control requirements in section
2117 is expanded to keep the list up to
date with the Federal list of exempted
compounds. Changes in section 2122,
Fugitive Emissions Control for Ozone

Nonattainment Areas, improve the rule
by making it more consistent with the
Federal Leak Detection and Repair
Program (LDAR) requirements.

The VOC requirements for vapor
degreasers are strengthened in section
2125. Section 2129 concerning
perchlorethylene is rescinded because
EPA exempted “perc” from VOC
control. St. Mary Parish is now included
in the areas where filling of gasoline
storage vessels is controlled in section
2131. A revision to section 2133 lowers
the exemption threshold for gasoline
bulk plants.

The following sections change the
major source threshold from 50 to 25
tons per year (tpy) in the nonattainment
parishes and 50 tpy in Pointe Coupee
and Calcasieu Parishes: section 2143
pertaining to graphic arts and
rotogravure and flexographic processes,
2147 that limits the VOC emissions from
SOCMI (synthetic organic chemical
manufacturing industry) reactor
processes and distillation operations,
2149 that limits the VOC emissions from
batch processes, 2151 that limits VOC
emissions from cleanup solvent
processes, and 2153 that limits VOC
emissions from industrial wastewater.
By lowering the applicability level, the
revisions ensure that RACT is in place
on 25 tpy and greater sources as
required for severe ozone nonattainment
areas.

V. What comments did we receive?

We received comments in support of
this rulemaking from the Louisiana
Chemical Council. We also received a
comment letter from a private citizen
that was not relevant to this rulemaking.

Lastly, we received comments from
the Environmental Integrity Project
(EIP). In general, EIPs comments focus
on whether Louisiana has adequate
funding to properly implement the
proposed SIP revisions and that the
state’s Title V fees are inadequate. We
believe the comments are not relevant to
the specific rule revisions being
approved here. These rule revisions are
in large part administrative type
changes and revisions that provide
clarity to the state’s base rules. They do
not address fees or Title V. The EIP also
commented that the revisions being
approved in this action interfere with
applicable requirements of the Clean Air
Act. The commenter did not provide
specific examples where the revisions
interfere with applicable requirements.
The Technical Support Document found
in the Docket examines in detail each
rule revision to determine if the change
adversely impacts the SIP. The revisions
fall into four categories listed above in
section III. A majority of the revisions

are format changes, nonsubstantive
word changes, or incorporation by
reference of Federal rules. The rules that
contain substantive revisions are
summarized in section V of this
document. For details on the
substantive rule revisions please see the
TSD. Based on the analyses in the TSD,
we conclude that these SIP revisions do
not interfere with applicable
requirements of the Act.

VI. Final Action

We are finalizing approval of rule
revisions to LAC 33:1II, Chapters 1, 7, 9,
11, 13, 15, 19, 21, 22, 23, 25, 30, 60, and
61 as part of the Louisiana SIP as they
appear in the IBR Table below.

VII. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this final action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this final action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
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Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Hydrocarbons, Incorporation by
reference, Intergovernmental relations,
Lead, Nitrogen oxides, Ozone,
Particulate matter, Reporting and
recordkeeping requirements, Sulfur
oxides, Volatile organic compounds.

Dated: June 10, 2011.
Al Armendariz,
Regional Administrator, Region 6.

40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7402 et seq.
Subpart T—Louisiana

m 2. The table in § 52.970(c) entitled
“EPA Approved Louisiana Regulations
in the Louisiana SIP” is amended as
follows:

m a. Under Chapter 1, General
Provisions, by revising entries for
Section 111;

m b. Under Chapter 7, Ambient Air
Quality, by revising the entry for
Section 701, and 709, and adding an
entry for Section 711;

m c. Under Chapter 9, General
Regulations on Control of Emissions and
Emission Standards, by removing the
entry for Section 907 and by revising the
entries for Section 918 and Section 919;
m d. Under Chapter 11, Control of
Emissions From Smoke, by revising the
entries for Sections 1101, 1105, 1107
and 1109;

m g. Under Chapter 13, Emission
Standards for Particulate Matter, by
revising the entries for Sections 1303,
1311, and Section 1319;

m h. Under Chapter 14, Conformity, by
revising the entry for Section 1410;

m i. Under Chapter 15, Emission
Standards for Sulfur Dioxide, by
revising the entries for Section 1503 and
Section 1511;

m i. By removing the title and all entries
for Chapter 19, Mobile Sources;

m j. Under Chapter 21, Control of
Emissions of Organic Compounds, by
adding section 2104; by removing the
heading “Subchapter E,
Perchloroethylene Dry Cleaning
Systems”’; by removing the entry for
Section 2129; and by revising the entries
for Sections 2103, 2107, 2108, 2109,
2113, 2115, 2117, 2121, 2122, 2123,
2125, 2131, 2132, 2133, 2135, 2137,
2139, 2143, 2145, 2147, 2149, 2151,
2153, and by adding entries for Sections
2155, 2156, 2157, 2158, 2159, 2160, and
2199;
m k. Under Chapter 22, Control of
Emissions of Nitrogen Oxides (NOx), by
revising the entry for Section 2201;
m 1. Under Chapter 23, Control of
Emissions from Specific Industries, by
revising the entry for Section 2301,
2303, and 2307;
m m. By adding entries for Chapter 25,
Miscellaneous Incineration Rules,
adding Subchapter A, Scope and
General Provisions;
m n. By adding entries for Chapter 30, by
adding Chapter 30, Standards of
Performance for New Stationary Sources
(NSPS;
m 0. Removing the title and all entries
for Chapter 60, Test Methods—NSPS
Division’s Source Test Manual; and
Chapter 61, Divisions Source Test
Method.

The revised sections read as follows:

§52.970 Identification of plan.
* * * * *
(C) * x %

EPA APPROVED REGULATIONS IN LOUISIANA SIP

State citation

Title/subject

State approval

EPA approval date

Comments

date
LAC Title 33. Environmental Quality Part Ill. Air
Chapter 1. General Provisions

Section 1171 ..o, Definitions ......ccccoeeieiniiiiienn. 10/20/1995 7/05/2011 [Insert FR page Definition of Undesirable
number where document Levels repealed.
begins].

Section 111 ..o, Definitions .....ccoccoveviceeeicienne 12/20/1996 7/05/2011 [Insert FR page Good Performance Level
number where document Particulate Matter Emis-
begins]. sions Reference Method.

Section 1171 ..o, Definitions ......ccccceeveiiiiiiieeen. 9/20/2006 7/05/2011 [Insert FR page Ozone Exceedance.
number where document
begins].

Chapter 7. Ambient Air Quality
Section 701.C ...ccoovviiviiiee Purpose ..., 10/20/1995 7/05/2011 [Insert FR page

number where document

begins].
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EPA APPROVED REGULATIONS IN LOUISIANA SIP—Continued

State approval

State citation Title/subject date EPA approval date Comments
Section 709.A ..., Measurement of Concentra- 9/20/2006 7/05/2011 [Insert FR page
tions—PM,o, PM, s, Sulfur number where document
Dioxide, Carbon Monoxide, begins].
Atmospheric.
Oxidants, Nitrogen Oxides,
and Lead.
Section 711 ..o Tables 1, 1a, 2-Air Quality ...... 9/20/2006 7/05/2011 [Insert FR page
number where document
begins].

Chapter 9. General Regulation on Control of Emissions and Emission Standards

Section 918 .....ccevveiiiiiee Recordkeeping and Annual
Reporting.

Section 919-919.A6 ............... Emissions Inventory ................

Section 919.B.1 ..o Types of Inventories ................

Section 919.B.2-919.B.5.g.v ...

Section 919.C .....ccoveieeiiiiinnns Calculations ........cccccevvvvveeeeenns

Section 919. D.—F ......ccccecen. Reporting Requirements En-
forcement Fees.

10/20/2005

2/20/2006

2/20/2006

12/20/2003

2/20/2006

12/20/2003

7/05/2011 [Insert FR page
number where document
begins].

7/05/2011 [Insert FR page
number where document
begins].

7/05/2011 [Insert FR page
number where document
begins].

7/05/2011 [Insert FR page
number where document
begins].

7/05/2011 [Insert FR page
number where document
begins].

7/05/2011 [Insert FR page
number where document
begins].

*

Chapter 11. Control of Emissions of Smoke

Section 1101.A ..., Control of Air Pollution from 10/20/1995 7/05/2011 [Insert FR page
Smoke. Purpose. number where document
begins].

Section 1105.A ... Smoke from Flaring Shall Not 7/20/2005 7/05/2011 [Insert FR page

Exceed 20 Percent Opacity. number where document
begins].

Section 1107.A ...oooiiriiieeen. Exemptions .......cccccoeniiiiieennn. 7/20/2005 7/05/2011 [Insert FR page
number where document
begins].

Section 1109.A .....ccooiiiiiieeen. Control of Air Pollution from 10/20/1995 7/05/2011 [Insert FR page

Outdoor Burning. number where document
begins].

Section 1109.B ........ccocvvvieennn. Control of Air Pollution from 4/20/1998 7/05/2011 [Insert FR page

Outdoor Burning. number where document
begins].

Section 1109.E.—1I09.F ............ Control of Air Pollution from 4/20/1998 7/05/2011 [Insert FR page

Outdoor Burning.

number where document
begins].

*

Chapter 13. Emission Standards for Particulate Matter (Including Standards for Some Specific Facilities)
Subchapter A. General

* * * * * *

Section 1303.A ...oociiiiiieen. Toxic Substances ..........ccc....... 10/20/1995 7/05/2011 [Insert FR page
number where document
begins].
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Section 1311.C.—1311.D ........

* *

Subchapter D .....cccoeeviieeiieene

* *

Section 1319 ..o,

Emission Limits ...........cccccuees

6/20/1997 7/05/2011 [Insert FR page
number where document
begins].

10/20/1994 7/05/2011 [Insert FR page

number where document
begins].

* * *

10/20/1994 7/05/2011 [Insert FR page
number where document
begins].

* * *

Chapter 14. Conformity

* *

Section 1410.A5.a.i ....ccccuunees

*

Criteria for Determining Con-
formity of General Federal
Actions.

* * *

10/20/2005 7/05/2011 [Insert FR page
number where document
begins].

* * *

Chapter 15. Emission Standards for Sulfur Dioxide

Section 1503 ......cccoveveeeeeeinnns

Emission Standards for Sulfur
Dioxide. Emission Limita-
tions.

7/20/1998 7/05/2011 [Insert FR page
number where document
begins].

Section 1511.B ...ccooeiveeee

Continuous Emission Moni-
toring.

12/20/1996 7/05/2011 [Insert FR page
number where document

begins].
Chapter 21. Control of Emission of Organic Compounds
Subchapter A. General

Section 2103.A-2103.B ...........

Section 2103.C-2103.D.4 .......

2103.D.4.a ..o

Section 2103.D.4.b.—

2103.D.4.d.

Section 2103.G.1-2103.G.2 ....

Section 2103.G.3-2103.G.5 ....

Section 2103.H.2.a.—d .............

Section 2103.H.3 .........ccecunees

Section 2103.1.6 .....ccccvvveeceneenne

Storage of Volatile Organic
Compounds.

Storage of Volatile Organic
Compounds.

Storage of Volatile Organic
Compounds.

Storage of Volatile Organic
Compounds.

Storage of Volatile Organic
Compounds.

Storage of Volatile Organic
Compounds.

Storage of Volatile Organic
Compounds.

Storage of Volatile Organic
Compounds.

Storage of Volatile Organic
Compounds.

5/20/1999 7/05/2011 [Insert FR page
number where document
begins].

6/20/1996 7/05/2011 [Insert FR page
number where document
begins].

10/20/2005 7/05/2011 [Insert FR page
number where document
begins].

8/20/2002 7/05/2011 [Insert FR page
number where document
begins].

6/20/1996 7/05/2011 [Insert FR page
number where document
begins].

12/20/1998 7/05/2011 [Insert FR page
number where document
begins].

12/20/1996 7/05/2011 [Insert FR page
number where document
begins].

2/20/1998 7/05/2011 [Insert FR page
number where document
begins].

12/20/1998 7/05/2011 [Insert FR page
number where document
begins].
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State approval
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EPA approval date

Comments

Section 2103.1.7 ..ooeveveveeieene

Section 2104.A ....coooevieeeeneenn.

Section 2104.B.-2104.C.1 .......

Section 2104.C.2.-2104.C.4 ...

Section 2104.D ....ccovevvevcnenne

Section 2104.E ...ccccecvvvevnene

Section 2104.F.-2104.F.2.d ....

Section 2104.G ....ococcevevcnennnne

Section 2107.E.1.-2 ..............

Section 2108.A ....cooeeveveevieenne

Section 2108.C.2.-2108.C.3 ...

Section 2108.D.4 ......ccccceeeee.

Section 2108.E.1.a.i.—ii. and
E.1.b.

Section 2108.E.2 ......ccccceueeeee

Section 2108.E.3. and E.5 ......

Section 2108.F.1 .....ccocvveneeene

Section 2109.C,1—4 ................

Section 2113.A ..coveeeieeeeeee

Section 2113.A4 ....ccovveeeneee

Section 2115 ...ccccvivvieeeieee

Section 2115.A.-2115.G .........

Section 2115.H.1.a ..o

Section 2115.H.2.-2115.H.3 ...

Storage of Volatile Organic
Compounds.

Crude Oil and Condensate

Volatile Organic Compounds—

Loading.

Marine Vapor Recovery ....

Marine Vapor Recovery ....

Waste Gas Disposal Introduc-

tory paragraph.

Waste Gas Disposal .........

8/20/2002

4/20/2004

11/20/1997

4/20/2004

11/20/1997

4/20/2004

11/20/1997

11/20/1997

12/20/1996

4/20/2004

1/20/1998

4/20/2004

12/20/1996

7/20/1998

12/20/1996

10/20/2005

12/20/1996

5/20/1999

10/20/2005

4/20/2004

2/20/1998

4/20/2004

2/20/1998

7/05/2011 [Insert FR page
number where document
begins].

7/05/2011 [Insert FR page
number where document
begins].

7/05/2011 [Insert FR page
number where document
begins].

7/05/2011 [Insert FR page
number where document
begins].

7/05/2011 [Insert FR page
number where document
begins].

7/05/2011 [Insert FR page
number where document
begins].

7/05/2011 [Insert FR page
number where document
begins].

7/05/2011 [Insert FR page
number where document
begins].

7/05/2011 [Insert FR page
number where document
begins].

7/05/2011 [Insert FR page
number where document
begins].

7/05/2011 [Insert FR page
number where document
begins].

7/05/2011 [Insert FR page
number where document
begins].

7/05/2011 [Insert FR page
number where document
begins].

7/05/2011 [Insert FR page
number where document
begins].

7/05/2011 [Insert FR page
number where document
begins].

7/05/2011 [Insert FR page
number where document
begins].

7/05/2011 [Insert FR page
number where document
begins].

7/05/2011 [Insert FR page
number where document
begins].

7/05/2011 [Insert FR page
number where document
begins].

7/05/2011 [Insert FR page
number where document
begins].

7/05/2011 [Insert FR page
number where document
begins].

7/05/2011 [Insert FR page
number where document
begins].

7/05/2011 [Insert FR page
number where document
begins].
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Section 2115.1.1—4 ..o Waste Gas Disposal ............... 12/20/1996 7/05/2011 [Insert FR page
number where document
begins].

Section 2115.J ..ovvviiviriiies Waste Gas Disposal ............... 4/20/2004 7/05/2011 [Insert FR page
number where document
begins].

Section 2115.K4 .....ccceeeeeeee Waste Gas Disposal ............... 2/20/1998 7/05/2011 [Insert FR page
number where document
begins].

Section 2115.M ...cooevevevienne Waste Gas Disposal ............... 2/10/1998 7/05/2011 [Insert FR page
number where document
begins].

Section 2117 ..ooevcveeceeeieeee Exemptions ......ccccceecieiiiiennnne 2/20/1999 7/05/2011 [Insert FR page
number where document
begins].

Section 2121.A ..., Fugitive Emission Control ....... 8/20/2004 7/05/2011 [Insert FR page
number where document
begins].

Section 2121.B.1 ....ccooevreenen. Fugitive Emission Control ....... 8/20/2004 7/05/2011 [Insert FR page
number where document
begins].

Section 2121.C.1.a.ii .ccvveenneee. Fugitive Emission Control ....... 7/20/2000 7/05/2011 [Insert FR page
number where document
begins].

Section 2121.C.3.b.— Fugitive Emission Control ....... 8/20/2004 7/05/2011 [Insert FR page

2121.C.3.c. number where document
begins].

Section 2121.C.4.h.i ..o Fugitive Emission Control ....... 1/20/1998 7/05/2011 [Insert FR page
number where document
begins].

Section 2121.D.1 .....ooirienen. Fugitive Emission Control ....... 12/20/1995 7/05/2011 [Insert FR page
number where document
begins].

Section 2121.F ..o, Fugitive Emission Control ....... 10/20/2005 7/05/2011 [Insert FR page
number where document
begins].

Section 2121.G ....ccceevivrieenen. Fugitive Emission Control ....... 8/20/2004 7/05/2011 [Insert FR page
number where document
begins].

Section 2122.A.—2122A.1 ........ Fugitive Emission Control for 8/20/2004 7/05/2011 [Insert FR page

Ozone Nonattainment Areas. number where document
begins].

Section 2122.A.2-A5 .............. Fugitive Emission Control for 8/20/2002 7/05/2011 [Insert FR page

Ozone Nonattainment Areas. number where document
begins].

Section 2122A.6-6.d ............... Fugitive Emission Control for 7/20/1998 7/05/2011 [Insert FR page

Ozone Nonattainment Areas. number where document
begins].

Section 2122B .........cccoeeeeineene Fugitive Emission Control for 11/20/1996 7/05/2011 [Insert FR page Inaccessible Valve/Con-

Ozone Nonattainment Areas number where document nector.
Definitions. begins].
Section 2122B .........cccoceeevneene Fugitive Emission Control for 12/20/1996 7/05/2011 [Insert FR page Good Performance Level.
Ozone Nonattainment Areas number where document
Definitions. begins].
Section 2122B .........cccoceeeeneene Fugitive Emission Control for 8/20/2004 7/05/2011 [Insert FR page Instrumentation System.
Ozone Nonattainment Areas number where document
Definitions. begins].
Section 2122C.1.a.-2122.C.1.b  Fugitive Emission Control for 8/20/2004 7/05/2011 [Insert FR page
Ozone Nonattainment Areas. number where document
begins].

Section 2122.C.1.C ..coocevreeneen. Fugitive Emission Control for 11/20/1996 7/05/2011 [Insert FR page

Ozone Nonattainment Areas. number where document
begins].

Section 2122.C.1.d ....cceeeeeneen. Fugitive Emission Control for 7/20/1998 7/05/2011 [Insert FR page

Ozone Nonattainment Areas. number where document
begins].

Section 2122.C.4 ......cceeeeenee. Fugitive Emission Control for 8/20/2004 7/05/2011 [Insert FR page

Ozone Nonattainment Areas
and Specified Parishes.

number where document
begins].
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Section 2122.D.1.a .....cceeeenneee. Fugitive Emission Control for 11/20/1996 7/05/2011 [Insert FR page

Ozone Nonattainment Areas.

Section 2122.D.1.d—f ............... Fugitive Emission Control for
Ozone Nonattainment Areas
and Specified Parishes.

Section 2122.D.3.b ......cccceenee. Fugitive Emission Control for

Ozone Nonattainment Areas.

Section 2122.D.3.d ......ccceeune Fugitive Emission Control for

Ozone Nonattainment Areas.

Section 2122.D.3.e ......c.ccec.e.. Fugitive Emission Control for
Ozone Nonattainment Areas
and Specified Parishes.

Section 2122.D.4.h .......cc.c..... Fugitive Emission Control for

Ozone Nonattainment Areas.

Section 2122.D.4.k—1 ............ Fugitive Emission Control for

Ozone Nonattainment Areas.

Section 2122.E.1.9 ..ccocevvveneen. Fugitive Emission Control for
Ozone Nonattainment Areas
and Specified Parishes.

Section 2122.E.3.-5 .......c........ Fugitive Emission Control for
Ozone Nonattainment Areas
and Specified Parishes.

Section 2122.G ........ccccceeeeene Fugitive Emission Control for
Ozone Nonattainment Areas
and Specified Parishes.

number where document
begins].

8/20/2004 7/05/2011 [Insert FR page
number where document
begins].

8/20/2004 7/05/2011 [Insert FR page
number where document
begins].

11/20/1996 7/05/2011 [Insert FR page
number where document
begins].

8/20/2004 7/05/2011 [Insert FR page
number where document
begins].

1/20/1998 7/05/2011 [Insert FR page
number where document
begins].

11/20/1996 7/05/2011 [Insert FR page
number where document
begins].

8/20/2004 7/05/2011 [Insert FR page
number where document
begins].

8/20/2004 7/05/2011 [Insert FR page
number where document
begins].

10/20/2005 7/05/2011 [Insert FR page
number where document
begins].

Subchapter B. Organic Solvents

Section 2123.B.1 .....ccccceeieee Organic Solvents ...........cccco.....
Section 2123.B.2 .......cccccceeenee. Organic Solvents .........cccoeeeenne
Section 2123.C .......ccoevviinne Organic Solvents ...........ccc.....
Section 2123.C.11 ... Organic Solvents ..........ccceeeene
Section 2123.C.11.b ................ Organic Solvents .........cccoeeeene
Section 2123.D.1 .....cocveienen. Organic Solvents .........cccceeeene
Section 2123.D.6 ........cceeceenneee. Organic Solvents ..........cceeeene
Section 2123.D.7.a ......cccueeneee. Organic Solvents ........cccceceene
Section 2123.E.1.—4 ................ Fugitive Emission Control for

Ozone Nonattainment Areas
and Specified Parishes.

Section 2123.E.6 ........cceecueeneee. Organic Solvents .........cccceeene
Section 2123.G ......ccceevriieenen. Organic Solvents Definitions ...
Section 2123.G ......ccceeevviieenen. Organic Solvents Definitions ...

7/20/1999 7/05/2011 [Insert FR page
number where document
begins].

1/20/1998 7/05/2011 [Insert FR page
number where document
begins].

1/20/1998 7/05/2011 [Insert FR page
number where document
begins].

5/20/1996 7/05/2011 [Insert FR page
number where document
begins].

12/20/1997 7/05/2011 [Insert FR page
number where document
begins].

10/20/2005 7/05/2011 [Insert FR page
number where document
begins].

8/20/2002 7/05/2011 [Insert FR page
number where document
begins].

4/20/2004 7/05/2011 [Insert FR page
number where document
begins].

12/20/1996 7/05/2011 [Insert FR page
number where document
begins].

7/20/1998 7/05/2011 [Insert FR page
number where document
begins].

12/20/1997 7/05/2011 [Insert FR page
number where document
begins].

1/20/1998 7/05/2011 [Insert FR page
number where document
begins].
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Section 2123.H ......cccoeeeen

..... Organic Solvents ..........cceeeene

4/20/2004 7/05/2011 [Insert FR page
number where document
begins].

* * * *

Subchapter E. Vapor Degreasers

Section 2125.D ......cccveeeneen

Section 2125.E.1.-4 ...........

4/20/2004 7/05/2011 [Insert FR page
number where document
begins].

12/20/1996 7/05/2011 [Insert FR page
number where document
begins].

* * * *

Subchapter F. Gasoline Handling

Section 2131.A ...

Section 2131.D.3 ................

Section 2131.E.1. and E.3

..... Filling of Gasoline Storage

..... Filling of Gasoline Storage

..... Filling of Gasoline Storage

12/20/1993 7/05/2011 [Insert FR page
number where document
begins].

7/05/2011 [Insert FR page
number where document
begins].

12/20/1996 7/05/2011 [Insert FR page

number where document
begins].

Vessels.

2/20/2001
Vessels.

Vessels.

* * * *

Section 2132. Stage Il Vapor Recovery Systems for Control of Vehicle Refueling Emissions at Gasoline Dispensing Facilities

Section 2132.A ......ccceeenes

Section 2132.A ......ccceeenes

Section 2132.B ......ccee...l

Section 2132.B.4.a-d .........

Section 2132.B5 ................

Section 2132.B.6.b .............

Section 2132.B.6.c.iii ..........

Section 2132.D ......ccueenun

Section 2132.D.2 ................

Section 2132.E ......cc..c......

Section 2132.F ......ccceeeeee.

Section 2132.G .......ccoeeeuuen

..... Definitions .......ccccovveeeeeiiciniens

12/20/1997 7/05/2011 [Insert FR page
number where document
begins].

4/20/2003 7/05/2011 [Insert FR page
number where document
begins].

1/20/1998 7/05/2011 [Insert FR page
number where document
begins].

12/20/1997 7/05/2011 [Insert FR page
number where document
begins].

4/20/2003 7/05/2011 [Insert FR page
number where document
begins].

12/20/1997 7/05/2011 [Insert FR page
number where document
begins].

12/20/1997 7/05/2011 [Insert FR page
number where document
begins].

12/20/1997 7/05/2011 [Insert FR page
number where document
begins].

4/20/2003 7/05/2011 [Insert FR page
number where document
begins].

12/20/1997 7/05/2011 [Insert FR page
number where document
begins].

12/20/1997 7/05/2011 [Insert FR page
number where document
begins].

12/20/1997 7/05/2011 [Insert FR page
number where document
begins].

CARB; Stage Il Vapor Re-
covery System.

Stage Il Vapor Recovery
System.
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Section 2132.G.5

Section 2132.H ...

Section H.1.a-b ..

Section 2132.1 .....

Section 2133.A-E

Section 2133.D.2

Section 2135.A ...

..................... Recordkeeping ........cccceeveeenen. 4/20/2003 7/05/2011 [Insert FR page
number where document
begins].

..................... Enforcement .........ccccoveieenen. 12/20/1997 7/05/2011 [Insert FR page
number where document
begins].

..................... Enforcement .......cccccccovvviiennne 4/20/2003 7/05/2011 [Insert FR page
number where document
begins].

..................... Fees .., 12/20/1997 7/05/2011 [Insert FR page
number where document
begins].

.................... Gasoline Bulk Plants ............... 6/20/1995 7/05/2011 [Insert FR page
number where document
begins].

..................... Gasoline Bulk Plants ............... 12/20/1996 7/05/2011 [Insert FR page
number where document
begins].

..................... Bulk Gasoline Terminal ........... 1/20/1998 7/05/2011 [Insert FR page
number where document
begins].

Section 2135.D.1.—4 ............... Bulk Gasoline Terminal ........... 12/20/1996 7/05/2011 [Insert FR page

number where document
begins].

Section 2137.A.—A.1. and B.1 Gasoline Terminal Vapor-Tight 12/20/1996 7/05/2011 [Insert FR page

Control Procedure. number where document
begins].

* * * * *

Subchapter G. Petroleum Refinery Operations

Section 2139.C ...

..................... Refinery Vacuum Producing 5/20/1998 7/05/2011 [Insert FR page
Systems. number where document
begins].

Subchapter H. Graphic Arts

Section 2143.A ..o Graphic Arts (Printing) by Ro- 4/20/2004 7/05/2011 [Insert FR page
togravure and Flexographic number where document
Processes. Control Require- begins].
ments.

Section 2143.A1 ..o Graphic Arts (Printing) by Ro- 10/20/1999 7/05/2011 [Insert FR page
togravure and Flexographic number where document
Processes. Control Require- begins].
ments.

Section 2143.B .....ccccovvveiinnenne Applicability Exemption ........... 4/20/2004 7/05/2011 [Insert FR page
number where document
begins].

Section 2143.C.1.-3 .......c.c...... Compliance ......cccccoevrieennennne 12/20/1996 7/05/2011 [Insert FR page
number where document
begins].

Section 2143.E .....ccccovvveiinnenne TiMING oo 4/20/2004 7/05/2011 [Insert FR page
number where document
begins].

Subchapter |. Pharmaceutical Manufacturing Facilities

Section 2145.F.2.-3 .......c........ Pharmaceutical Manufacturing 12/20/1996 7/05/2011 [Insert FR page
Facilities. number where document

begins].
Section 2145.F.4 ......cceeceene. Pharmaceutical Manufacturing 1/20/1998 7/05/2011 [Insert FR page
Facilities. number where document

begins].
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*

*

Subchapter J. Limiting Volatile Organic Compound (VOC) Emissions from Reactor Processes and Distillation Operations in the Synthetic Organic
Chemical Manufacturing Industry (SOCMI)

*

*

*

Section 2147.A1 ...cccvveveene Applicability .......ccccoeieiiiiiiene 4/20/2004 7/05/2011 [Insert FR page
number where document
begins].

Section 2147.B ......coocveieenn. Definitions ........cccoiiiiiiiens 12/20/1996 7/05/2011 [Insert FR page Halogenated Vent Stream;
number where document Total Organic Com-
begins]. pounds.

Section 2147.B .......cccceeveeeunen. Definitions .........cccccoevvveceennn. 11/20/1997 7/05/2011 [Insert FR page Process Unit.
number where document
begins].

Section 2147.D.1.a .....ccccueenn Total Effectiveness Determina- 11/20/1997 7/05/2011 [Insert FR page

tion, Performance Testing, number where document
and Exemption Testing. begins].

Section 2147.D.3.-2147.D.4 ... Total Effectiveness Determina- 7/20/1998 7/05/2011 [Insert FR page
tion, Performance Testing, number where document
and Exemption Testing. begins].

Section D.5.a., D.5.a.ii.(a)—-(b), Total Effectiveness Determina- 12/20/1996 7/05/2011 [Insert FR page

D.5.b.i. and iii, D.5.c.—. tion, Performance Testing, number where document
and Exemption Testing. begins].

Section 2147.D.7.-2147.D.9 ... Total Effectiveness Determina- 11/20/1997 7/05/2011 [Insert FR page
tion, Performance Testing, number where document
and Exemption Testing. begins].

Subchapter K. Limiting Volatile Organic Compound (VOC) Emissions from Batch Processing

Section 2149.A1 ..o Applicability .........ccceciiiniinnne 4/20/2004 7/05/2011 [Insert FR page
number where document
begins].

Section 2149.E.2.a.—C.i ... Performance Testing ............... 12/20/1996 7/05/2011 [Insert FR page
number where document
begins].

Subchapter L. Limiting Volatile Organic Compound Emissions from Cleanup Solvent Processing

* * * * * * *

Section 2151.A ..o Limiting Volatile Organic Com- 4/20/2004 7/05/2011 [Insert FR page
pound Emissions from number where document
Cleanup Solvent Processing. begins].

Limiting Volatile Organic Com- 1/20/1998 7/05/2011 [Insert FR page
pound Emissions from number where document
Cleanup Solvent Processing. begins].

Section 2151.F .....ccocvviiie Limiting Volatile Organic Com- 4/20/2004 7/05/2011 [Insert FR page

pound Emissions from number where document
Cleanup Solvent Processing. begins].

Section 2151.B., 2151.C.,
2151.C.2-C.3., 2151.D.—E.

Closed-Loop Recycling;
Cleaning of Parts.

* * * * * * *

Subchapter M. Limiting VOC Emissions from Industrial Wastewater

* * * * * * *

Section 2153.A ...ccoveiviiiiiene Definitions .........cccccoevvveceennnn. 5/20/1999 7/05/2011 [Insert FR page
number where document
begins].

Chemical Manufacturing
Process Unit; Plant; Point
of Determination; Prop-
erly Operated Biotreat-
ment Unit.

Section 2153.A ...ccovoveiieiees Definitions .........cccccoevvevecnennn. 4/20/2004 7/05/2011 [Insert FR page Affected Source Category.

number where document

begins].
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Section 2153.B., 2153.B.1.d. Control Requirements ............. 5/20/1999 7/05/2011 [Insert FR page

—d.ii., 2153.B.3.-4.b. number where document
begins].

Section 2153.D.2.c., Inspection and Monitoring Re- 5/20/1999 7/05/2011 [Insert FR page

2153.D.3.h.iii.(b)—4.b. quirements. number where document
begins].

Section 2153.E.1.-5 ............... Approved Test Methods .......... 12/20/1996 7/05/2011 [Insert FR page
number where document
begins].

Section 2153.E.7.-10 .............. Approved Test Methods .......... 5/20/1999 7/05/2011 [Insert FR page
number where document
begins].

Section 2153.F.5 .....ccocvvienene Recordkeeping Requirements 5/20/1999 7/05/2011 [Insert FR page
number where document
begins].

Section 2153.H.1 ..o Determination of Wastewater 5/20/1999 7/05/2011 [Insert FR page

Characteristics. number where document
begins].

Section 2153.1 ....ccoooiiiiiiieen. Limiting VOC Emissions From 4/20/2004 7/05/2011 [Insert FR page

Industrial Wastewater.

number where document
begins].

*

Subchapter N. Method 43 Capture Efficiency Test Procedures

* * *

Subchapter N .....cccooviiiiienne

Section 2155 ......ccoooiiiiiiieeen. Principle ..o,
Section 2156.A ......cccoovveennene. Definitions .........c.cccocevvevecenennnn.
Section 2156.A ......cccoevevveeenne Definitions .........cccccoevvevecenennn.
Section 2157.A ... Applicability .......ccccoeiieiniiiiiene
Section 2157.B .....cccccevieiiniene Applicability ........cccceciiiiiiiene

Section 2158 ......cccovveveeeeeiinins

Section 2158.C.1.—4 ................ Specific Requirements ............

Section 2159 ....cccoceieeieeeeieen,

Section 2159.D.—E ...................

Section 2160 .......ccceevvverieennenne Procedures .......ccccoevevincennne
Section 2160.A.-2160.B .......... Procedures .......ccccoceniiiiiennnn.
Section 2160.C.4.d .................. Procedures .......ccccoovriiiiinennnn.
Section 2160.D.4.d ........cce... Procedures ........cccoceveieeiennene

*

12/20/1996

12/20/1996

12/20/1997

10/20/2003

12/20/1997

8/20/2001

12/20/1996

8/20/2001

12/20/1996

8/20/2001

12/20/1996

8/20/2001

7/20/1998

7/20/1998

*

7/05/2011 [Insert FR page
number where document
begins].

7/05/2011 [Insert FR page
number where document
begins].

7/05/2011 [Insert FR page
number where document
begins].

7/05/2011 [Insert FR page
number where document
begins].

7/05/2011 [Insert FR page
number where document
begins].

7/05/2011 [Insert FR page
number where document
begins].

7/05/2011 [Insert FR page
number where document
begins].

7/05/2011 [Insert FR page
number where document
begins].

7/05/2011 [Insert FR page
number where document
begins].

7/05/2011 [Insert FR page
number where document
begins].

7/05/2011 [Insert FR page
number where document
begins].

7/05/2011 [Insert FR page
number where document
begins].

7/05/2011 [Insert FR page
number where document
begins].

7/05/2011 [Insert FR page
number where document
begins].

PTE; TTE.

BE.



38990

Federal Register/Vol. 76, No. 128/Tuesday, July 5, 2011/Rules and Regulations

EPA APPROVED REGULATIONS IN LOUISIANA SIP—Continued

State approval
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Section 2199 ......cccviiviriiniee Appendix A ... 11/20/1997 7/05/2011 [Insert FR page
number where document
begins].

Chapter 22. Control of Emissions of Nitrogen Oxides (NOx)

Section 2201.B .......ccccocoeveeueene Definitions ........cccccovvvevecvennnn.
Section 2201.C.1.-3 .......c.c...... Exemptions .......cccocceeriiiiiiennnn.
Section 2201.C.8 ......ccceeveenen. Exemptions .......cccccovniiiiieennn.

Section 2201.D.1 ...ccoeeeeennnnnns

Section 2201.D.4 ......c.c.ccuueee...

Section 2201.F.1.a ..ccocvrvenne Permits ....cccovveviiiiiceece
Section 2201.F.5 ....ccocvvvinnene Permits ..o
Section 2201.F.1.C cccvvvrvenne Permits ..o
Section 2201.F.7.a .....ccecuenee. Permits ......ccocoeviiiiiiiieee,

Section 2201.G.2 .......ccceeeuneneen Initial Demonstration of Com-

pliance.

Section 2201.H1.b.iii ................ Continuous Demonstration of
Compliance.

Section 2201.H.2 ... Continuous Demonstration of
Compliance.

Section 2201.H.3 .......cccceeeeee Continuous Demonstration of
Compliance.

* *

4/20/2004 7/05/2011 [Insert FR page
number where document
begins].

4/20/2004 7/05/2011 [Insert FR page
number where document
begins].

7/05/2011 [Insert FR page
number where document
begins].

7/05/2011 [Insert FR page
number where document
begins].

7/05/2011 [Insert FR page
number where document
begins].

7/05/2011 [Insert FR page
number where document
begins].

7/05/2011 [Insert FR page
number where document
begins].

7/05/2011 [Insert FR page
number where document
begins].

7/05/2011 [Insert FR page
number where document
begins].

7/05/2011 [Insert FR page
number where document
begins].

7/05/2011 [Insert FR page
number where document
begins].

7/05/2011 [Insert FR page
number where document
begins].

7/05/2011 [Insert FR page
number where document
begins].

4/20/2004

4/20/2004

4/20/2004

4/20/2004

4/20/2004

4/20/2004

10/20/2005

4/20/2004

4/20/2004

4/20/2004

4/20/2004

* *

*

Affected Facility; Averaging
Capacity; Combined
Cycle, Low Ozone Sea-
son Capacity Factor Boil-
er or Process Heater/Fur-
nace; Nitrogen Oxides.

Chapter 23. Control of Emissions for Specific Industries
Subchapter A. Chemical Woodpulping Industry

Section 2301.D. and 2301.D.3  Control of Emissions from the
Chemical Woodpulping In-
dustry. Emission Limitations.

Control of Emissions from the
Chemical Woodpulping In-
dustry. Emission Limitations.

Exemptions ........ccccvcieiiiieeenne

Section 2301.D.4.a .................

Section 2301.E .......cccvvveenenne

12/20/1993 7/05/2011 [Insert FR page
number where document
begins].

10/20/2005 7/05/2011 [Insert FR page
number where document
begins].

10/20/2006 7/05/2011 [Insert FR page
number where document
begins].
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State citation Title/subject date EPA approval date Comments
Subchapter B. Aluminum Plants

Section 2303.E ........ccoceeiieennn. Standards for Horizontal Study 10/20/2005 7/05/2011 [Insert FR page
Doderberg Primary Alu- number where document
minum Plants and Prebake begins].

Primary Aluminum Plants.
Monitoring.

Section 2303.F.1.d.2 ............... Standards for Horizontal Study 10/20/2005 7/05/2011 [Insert FR page
Doderberg Primary Alu- number where document
minum Plants and Prebake begins].

Primary Aluminum Plants.
Reporting.
Subchapter D. Nitric Acid Industry

Section 2307.C.1.a ..cccceeeeeennne Emission Standards for the Ni- 10/20/2005 7/05/2011 [Insert FR page
tric Acid Industry. number where document

begins].

Section 2307.C.2.a .......ccuenneee. Emission Standards for the Ni- 10/20/2005 7/05/2011 [Insert FR page
tric Acid Industry. number where document

begins].

Chapter 25. Miscellaneous Incinerator Rules
Subchapter A. Scope and General Provisions

Section 2501 .....cccevieeriiiieeen. SCOPE oo 10/20/1994 7/05/2011 [Insert FR page
number where document
begins].

Subchapter B. Biomedical Waste Incinerators

Section 2511 ...occvivivceeeieee Standards of Performance for 10/20/1994 7/05/2011 [Insert FR page
Biomedical Waste Inciner- number where document
ators. begins].

Section 2511.B .....ccceevivvieenen. Definitions ......cccceeveeiiviiiienn. 7/20/1998 7/05/2011 [Insert FR page
number where document
begins].

Section 2511.C .....ccccooviiiine Registration ...........ccocceviiinnne 10/20/2005 7/05/2011 [Insert FR page
number where document
begins].

Section 2511.E.5 ...ccvvvviene Restrictions on Emissions ....... 10/20/1995 7/05/2011 [Insert FR page
number where document
begins].

Section 2511.E.6.a.—d ............. Restrictions on Emissions ....... 12/20/1996 7/05/2011 [Insert FR page
number where document
begins].

* * * * * * *

Subchapter C. Refuse Incinerators

Section 2521 ......ccocceeiiiiieeen. Refuse Incinerators ................. 10/20/1994 7/05/2011 [Insert FR page
number where document
begins].

Section 2521.E. and Refuse Incinerators ................. 12/20/1996 7/05/2011 [Insert FR page

2521.F.9.a.—d. number where document
begins].

Section 2521.F.10 .....cccoecvenne Refuse Incinerators ................. 10/20/2005 7/05/2011 [Insert FR page

number where document
begins].
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Chapter 30. Standards of Performance from New Stationary Sources (NSPS)
Chapter 30 .....ccoceveeivinirieniene Standards of Performance 12/20/1996 7/05/2011 [Insert FR page

from New Stationary
Sources (NSPS).
Repeal and Renumbering

Section 3001

begins].

number where document

12/20/1996 7/05/2011 [Insert FR page

number where document

begins].

Subchapter A. Incorporation by Reference

Section 3003 ......ccceeevvereriieeenne

IBR 40 Code of Federal Regu-
lations (CFR) Part 60.

begins].

12/20/2006 7/05/2011 [Insert FR page
number where document

[FR Doc. 2011-16634 Filed 7-1-11; 8:45 am]
BILLING CODE 6560-50-P

EVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[PA200-4203; FRL-9314-6]

Approval and Promulgation of Air
Quality Implementation Plans;
Pennsylvania; Update to Materials
Incorporated by Reference

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule; administrative
change.

SUMMARY: EPA is updating the materials
submitted by Pennsylvania that are
incorporated by reference (IBR) into the
Pennsylvania State Implementation Plan
(SIP). The regulations affected by this
update have been previously submitted
by the Pennsylvania Department of
Environmental Protection (PADEP) and
approved by EPA. This update affects
the SIP materials that are available for
public inspection at the National
Archives and Records Administration
(NARA), the Air and Radiation Docket
and Information Center located at EPA
Headquarters in Washington, DC, and
the EPA Regional Office.

DATES: Effective Date: This action is
effective July 5, 2011.

ADDRESSES: SIP materials which are
incorporated by reference into 40 CFR
part 52 are available for inspection at
the following locations: Air Protection
Division, U.S. Environmental Protection
Agency, Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103; the
Air and Radiation Docket and

Information Center, U.S. Environmental
Protection Agency, 1301 Constitution
Avenue, NW., Room Number 3334, EPA
West Building, Washington, DC 20460;
or the National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/
federal register/code of federal
regulations/ibr_locations.html.

FOR FURTHER INFORMATION CONTACT:
Harold A. Frankford, (215) 814—2108 or
by e-mail at frankford.harold@epa.gov.

SUPPLEMENTARY INFORMATION:
I. Background

The SIP is a living document which
the State revises as necessary to address
its unique air pollution problems.
Therefore, EPA from time to time must
take action on SIP revisions containing
new and/or revised regulations as being
part of the SIP. On May 22, 1997 (62 FR
27968), EPA revised the procedures for
incorporating by reference Federally-
approved SIPs, as a result of
consultations between EPA and the
Office of the Federal Register (OFR). The
description of the revised SIP
document, IBR procedures and
“Identification of plan” format are
discussed in further detail in the May
22,1997 Federal Register document. On
February 25, 2005 (70 FR 9450), EPA
published a document in the Federal
Register beginning the new IBR
procedure for Pennsylvania, including
Philadelphia and Allegheny Counties.
On January 3, 2007 (72 FR 200), and
March 25, 2009 (74 FR 13014), EPA
published updates to the IBR materials
for Pennsylvania.

Since the publication of the last IBR
update, EPA has approved the following

regulatory changes to all sections of the
following Pennsylvania and Allegheny
County regulations:

A. Paragraph 52.2020(c)(1)—
Pennsylvania DEP Regulations

1. Additions of the following
regulations in 25 PA Code, article III:

a. Chapter 130 (Standards for
Products), subchapter B (Consumer
Products), sections 130.217 and
130.338.

b. Chapter 145 (Interstate Pollution
Transport Reduction), subchapter A
(General Provisions), section 145.8.

c. Chapter 145, subchapter D (CAIR
NOx and SO, Trading Programs—
General Provisions), sections 145.201
through 145.205, 145.211 through
145.213, and 145.221 through 145.223.

2. Revisions to the following
regulations in 25 PA Code, Article III:

a. Chapter 121 (General Provisions),
section 121.1 (Definitions).

b. Chapter 129 (Standards for Sources,
Additional NOx requirements), sections
129.201, 129.202, and 129.204.

c. Chapter 130 (Standards for
Products), subchapter B (Consumer
Products), sections 130.201, 130.202,
130.211, 130.213, 130.214, 130.215,
130.331, 130.332, 130.334, 130.335,
130.371, 130.372, 130.373, 130.411,
130.412, 130.414, 130.452, 130.453,
130.454, 130.455, 130.457, 130.458,
130.460, 130.462, 130.465, 130.471.

d. Chapter 130, subchapter C
(Architectural and Industrial
Maintenance Coatings), section 130.602.

e. Chapter 145 (Interstate Pollution
Transport Reduction), subchapter B
(Emissions of NOx From Stationary
Internal Combustion Engines), section
145.113.


http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
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f. Chapter 145, subchapter C
(Emissions of NOx From Cement
Manufacturing), section 145.143.

B. Paragraph 52.2020(c)(2)—Allegheny
County Health Department (ACHD)
Regulations

1. Additions of the following
regulations in Article XXI:

a. Part A (General), section 2101.20
(definitions added).

b. Part E (Source Emission and
Operating Standards), subpart 7
(Miscellaneous VOC Sources), sections
2105.77, 2105.78, and 2105.79.

2. Revisions to the following
regulations in Article XXI:

a. Part E (Source Emission and
Operating Standards), subpart 1 (VOC
Sources), section 2105.10.

b. Part E, subpart 2 (Slag, Coke, and
Miscellaneous Sulfur Sources), section
2105.21.

c. Part G (Methods), section 2107.11.

d. Part H (Reporting, Testing &
Monitoring), section 2108.03.

II. EPA Action

In this action, EPA is doing the
following:

A. Announcing the Update to the IBR
Material as of April 1, 2011

B. In Paragraph 40 CFR 52.2020(c)(1)

1. Correcting typographical errors in
Title 25, the first entry of Section 123.22
(“Title/subject” column) and Section
129.93 (“State citation” column).

2. Correcting typographical errors in
Title 67, Section 177.22 (“Title/subject”
column) and the heading entitled
“Registration Recall Procedure for
Violation of §§177.301-177.305
(Relating To On-Road Testing).”

C. In Paragraph 52.2020(c)(2)

1. Adding text in the “Additional
explanation/§ 52.2063 citation”
columns to help distinguish the four
entries for article XXI, part A, section
2101.20 (Definitions).

2. Correcting a typographical error in
the title heading for Article XXI, Part E,
Subpart 2.

3. Revising the text in the “Additional
explanation/§ 52.2063 citation” column
for Regulation 2105.21.

D. In Paragraph 52.2020(d)(1)

1. Revising the heading in the second
column from “Permit No.” to “Permit
Number.”

2. Correcting the Federal Register
citation in the “EPA approval date”
column for Tarkett, Incorporated and
Hacros Pigments, Inc.

E. In Paragraph 52.2020(e)(1)

1. Removing the words “OFR error”
found in the “Name of non-regulatory

SIP revision” and “Applicable
geographic area” columns for the entry
“Continuous Source Testing Manual.”

2. Correcting the date format in the
“EPA approval date” column for the
entry “Carbon Monoxide Maintenance
Plan—Philadelphia County.”

3. Correcting the date format in the
‘‘State submittal date” column for the
entry “8—Hour Ozone Maintenance Plan
and 2002 Base Year Emissions
Inventory—Tioga County.”

F. In Paragraph 52.2020(e)(2)

1. Revising the heading in the second
column from “Permit No.” to “Permit
Number.”

2. Correcting the date format in the
“EPA approval date” column for the
following entries: USX/US Steel
Group—Fairless Hills, Rockwell Heavy
Vehicle, Inc.—New Castle Forge Plant,
and Mercersburg Tanning Co.

EPA has determined that today’s rule
falls under the “good cause” exemption
in section 553(b)(3)(B) of the
Administrative Procedures Act (APA)
which, upon finding “good cause,”
authorizes agencies to dispense with
public participation and section
553(d)(3) which allows an agency to
make a rule effective immediately
(thereby avoiding the 30-day delayed
effective date otherwise provided for in
the APA). Today’s rule simply codifies
provisions which are already in effect as
a matter of law in Federal and approved
State programs. Under section 553 of the
APA, an agency may find good cause
where procedures are ‘“impractical,
unnecessary, or contrary to the public
interest.” Public comment is
“unnecessary’”’ and ‘“‘contrary to the
public interest” since the codification
only reflects existing law. Immediate
notice in the CFR benefits the public by
removing outdated citations and
incorrect table entries.

III. Statutory and Executive Order
Reviews

A. General Requirements

Under the Clean Air Act (CAA), the
Administrator is required to approve a
SIP submission that complies with the
provisions of the CAA and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the CAA. Accordingly,
this action merely approves state law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this action:

¢ Is not a “significant regulatory
action” subject to review by the Office

of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
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“major rule” as defined by 5 U.S.C.
804(2).

C. Petitions for Judicial Review

EPA has also determined that the
provisions of section 307(b)(1) of the
CAA pertaining to petitions for judicial
review are not applicable to this action.
Prior EPA rulemaking actions for each
individual component of the
Pennsylvania SIP compilations had
previously afforded interested parties
the opportunity to file a petition for
judicial review in the United States
Court of Appeals for the appropriate
circuit within 60 days of such
rulemaking action. Thus, EPA sees no
need in this action to reopen the 60-day
period for filing such petitions for
judicial review for this “Identification of
plan” update action for Pennsylvania.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and record keeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: May 24, 2011.
W. C. Early,
Acting, Regional Administrator, Region III.

40 CFR part 52 is amended as follows:
PART 52—[AMENDED]

m 1. The authority for citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

m 2. Section 52.2020 is amended by:

m a. Revising paragraph (b).

m b. In paragraph (c)(1), revising the
entries for Sections 123.22 (first entry),
129.93, 177.22, and the heading above
§§177.301-177.305.

m c. In paragraph (c)(2), revising the four
entries for Article XXI, Section 2101.20
and the entry for Article XXI, Section
2105.21.

m d. In paragraph (d)(1), revising the
title entry for the second column of the
table and the entries for Tarkett,
Incorporated and Hacros Pigments, Inc.
m e. In paragraph (e)(1), revising the
entries for Carbon Monoxide
Maintenance Plan—Philadelphia
County, Continuous Source Testing

Manual, and 8—Hour Ozone
Maintenance Plan and 2002 Base Year
Emissions Inventory—Tioga County.
m f. In paragraph (e)(2), revising the
entries for USX Corp./US Steel Group—
Fairless Hills. Rockwell Heavy Vehicle,
Inc.—New Castle Forge Plant, and
Mercersburg Tanning Co.

The amendments read as follows:

Subpart NN—Pennsylvania
§52.2020 Identification of plan.

(b) Incorporation by reference.

(1) Material listed as incorporated by
reference in paragraphs (c) and (d) of
this section was approved for
incorporation by reference by the
Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1
CFR part 51. Material is incorporated as
it exists on the date of the approval, and
notice of any change in the material will
be published in the Federal Register.
Entries in paragraphs (c) and (d) of this
section with EPA approval dates on or
after April 1, 2011 will be incorporated
by reference in the next update to the
SIP compilation.

(2)(i) EPA Region III certifies that the
following rules and regulations
provided by EPA at the addresses in
paragraph (b)(3) of this section are an
exact duplicate of the officially
promulgated State rules/regulations
which have been approved as part of the
State implementation plan as of April 1,
2011:

(A) Materials in Notebook “40 CFR
52.2020(c)(1)—1. PA Department of
Environmental Protection (PA DEP); 2.
PA Department of Transportation (PA
DOT).”

(B) Materials in Notebook ‘1. 40 CFR
52.2020(c)(2)—Allegheny County Health
Department (ACHD); 2. 40 CFR
52.2020(c)(3)—Philadelphia Air
Management Services (AMS).”

(ii) EPA Region III certifies that the
following source-specific requirements
provided by EPA at the addresses in
paragraph (b)(3) of this section are an
exact duplicate of the officially
promulgated State source-specific
requirements which have been
approved as part of the State
implementation plan as of November 1,
2006. No additional revisions were
made between November 1, 2006 and
April 1, 2011:

(A) [Reserved.]

(B) Materials in Notebook “40 CFR
52.2020(d)(1)—Source-specific
Requirements—Volume 1, Part 1.”

(C) Materials in Notebook “40 CFR
52.2020(d)(1)—Source-specific
Requirements—Volume 1, Part 2.”

(D) Materials in Notebook “40 CFR
52.2020(d)(1)—Source-specific
Requirements—Volume 2, Part 1.”

(E) Materials in Notebook “40 CFR
52.2020(d)(1)—Source-specific
Requirements—Volume 2, Part 2.”

(F) Materials in Notebook “40 CFR
52.2020(d)(1)—Source-specific
Requirements—Volume 3.”

(G) Materials in Notebook ‘“40 CFR
52.2020(d)(1)—Source-specific
Requirements—Volume 4.”

(H) Materials in Notebook “40 CFR
52.2020(d)(1)—Source-specific
Requirements—Volume 5.”

(I) Materials in Notebook “40 CFR
52.2020(d)(2)—(d)(4)—Source-specific
Requirements.”

(iii) EPA Region III certifies that the
materials in Notebook “40 CFR
52.2020(d)(1)—Source-specific
Requirements—Volume 6” provided by
EPA at the addresses in paragraph (b)(3)
of this section are an exact duplicate of
the officially promulgated State source-
specific requirements which have been
approved as part of the State
implementation plan as of November 1,
2008. No additional revisions were
made between November 1, 2008 and
April 1, 2011:

(3) Copies of the materials
incorporated by reference may be
inspected at the EPA Region III Office at
1650 Arch Street, Philadelphia, PA
19103. For further information, call
(215) 814—-2108; the EPA, Air and
Radiation Docket and Information
Center, Room Number 3334, EPA West
Building, 1301 Constitution Avenue,
NW., Washington, DC 20460. For further
information, call (202) 566—1742; or at
the National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/
federal register/
code of federal regulations/
ibr _locations.html.

(c) EPA-Approved Regulations

(1) * % %
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State citation

Title/subject

State
effective date

EPA approval date

Additional explanation/
§52.2063 citation

Title 25. Environmental Protection Article lll. Air Resources
Chapter 123. Standards for Contaminants
Sulfur Compound Emissions

Section 123.22

Combustion units [General
provisions—air basins and
non-air basins].

3/20/72

5/31/72, 37 FR 10842

Chapter 129. Standards for Sources
Stationary Sources of NOX and VOCs

Section 129.93 [Except for
129.93(c)(6) &(7)].

Presumptive RACT emission
limitations.

4/23/94

3/23/98, 63 FR 13789

(©)(129).

Title 67. Transportation
Part I. Department of Transportation
Subpart A. Vehicle Code Provisions
Article VII. Vehicle Characteristics
Chapter 177. Enhanced Emission Inspection Program
Subchapter A. General Provisions

Implementation of Emission Inspection Program

Section 177.22

Commencement of inspec-
tions.

11/22/03

10/6/05, 70 FR 58313

Retitled and revised.

Subchapter F. Schedule of Penalties and Hearing Procedure

(2) * x %
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Atticle XX or XX citation Title/subject State effective  EPA approval Additional explanation/§ 52.2063 citation

Part A. General

2101.20 o, Definitions .......cccceevveiieiieene 10/20/95 11/14/02, 67 (c)(192); See Part | of the IBR document.
FR 68935.
2101.20 oveeieeeeeeeenn Definitions related to gasoline 5/15/98, 9/1/99 4/17/01,66 FR  (c)(151); See Part | of the IBR document.
volatility. 19724.
2101.20 oveeieeeeeeee, Definitions .......ccccceveveieeeiiieenns 7/10/03 6/24/05, 70 FR  See Part Il of the IBR document.
36511.
2101.20 e Definitions ........cccoeeevevveeiiieenns 5/24/10 12/28/10, 75 Addition of four new definitions: Exterior pan-
FR 81555. els, interior panels, flat wood panel coating,
and tileboard. See Part Ill of the IBR docu-
ment.

Part E. Source Emission and Operating Standards

Subpart 2. Slag, Coke, and Miscellaneous Sulfur Sources

2105.21 oo, Coke Ovens and Coke Oven 4/1/07 7/13/09, 74 FR  Revision to paragraph 2105.21.f (Combustion
Gas. 33329. Stacks).
(3)* * = (d) EPA-approved source-specific (1) * * =
requirements

Additional expla-
EPA approval date nation/§ 52.2063 cita-
tion

State effective

Name of source Permit No. County date

For exceptions, see the applicable paragraphs in 40 CFR 52.2063(c)

Tarkett, Incorporated ........... OP-39-0002 Lehigh ....cccoevieiiieiiiiiiies 5/31/95 8/6/03, 68 FR 46484
Hacros Pigments, Inc. ......... OP-48-0018 Northampton 7/31/96 8/6/03, 68 FR 46484
* * * * * (e) EPA-approved nonregulatory and (1) * * *
quasi-regulatory material
Name of non\-/gg%:]latory SIP re- Applicable geographic area Stateds:tgmittal EPA approval date Additional explanation
Carbon Monoxide Maintenance | Philadelphia County ................ 9/8/95, 10/30/ | 1/30/96, 61 FR 2982 ............... 52.2063(c)(105).
Plan. 95
9/3/04 | 4/04/05, 70 FR 16958 ............. Revised Carbon Monoxide
Maintenance Plan Base
Year Emissions Inventory
using MOBILES.
3/19/07 | 10/5/07, 72 FR 56911 ............. Conversion of the Carbon
Monoxide Maintenance
Plan to a Limited Mainte-
nance Plan Option.
Continuous Source Testing Statewide ......ccccevvieiiinieenn, 11/26/94 | 7/30/96, 61 FR 39597 ............. 52.2063(c)(110) (i)(D);
Manual. cross-referenced in Sec-
tion 139.5.
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Name of non\-/:gi%l:]latow SIP re- Applicable geographic area State dsaﬁgmittal EPA approval date Additional explanation
8-Hour Ozone Maintenance Tioga County ......cccceevvvenueennne. 9/28/06, 11/14/ | 7/6/07, 72 FR 36892 ...............
Plan and 2002 Base Year 06
Emissions Inventory.
(2) * *x %
. State o )
Name of source Pﬁ?'t County submittal EPA approval date Additional exgiltgggﬂon@ 52.2063
) date
USX Corp./US Steel Group- 09-0006 BUCKS .....cccvveenneen. 8/11/95, 4/09/96, 61 FR 52.2036(b); 52.2037(c); source shut-
Fairless Hills. 11/15/95 15709. down date is 8/1/91.
Rockwell Heavy Vehicle, Inc.- 37-065 Lawrence ................ 4/8/98 4/16/99, 64 FR 52.2036(k); source shutdown date is 4/
New Castle Forge Plant. 18818. 1/93.
Mercersburg Tanning Co. ....... 28-2008 Franklin .................. 4/26/95 3/12/97, 62 FR 52.2037(h); 52.2063(c)(114)(i)(A)(3) &
11079. (i) (A).

[FR Doc. 2011-16636 Filed 7-1-11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R10-OAR-2011-0035; FRL-9425-3]

Approval and Promulgation of
Implementation Plans; State of
Oregon; Regional Haze State
Implementation Plan and Interstate
Transport Plan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving portions of
a State Implementation Plan (SIP)
revision submitted by the State of
Oregon on December 20, 2010, as
meeting the requirements of Clean Air
Act (CAA) section 110(a)(2)(D)(i)(II) as it
applies to visibility for the 1997 8-hour
ozone and 1997 particulate matter
(PM> 5) National Ambient Air Quality
Standards (NAAQS). EPA is also
approving portions of the revision as
meeting certain requirements of the
regional haze program, including the
requirements for best available retrofit
technology (BART).

DATES: Effective Date: This final rule is
effective August 4, 2011.

ADDRESSES: EPA has established a
docket for this action under Docket ID

No. EPA-R10-OAR-2010-0035. All
documents in the docket are listed on
the http://www.regulations.gov Web
site. Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
http://www.regulations.gov or in hard
copy at the State and Tribal Air
Programs Unit, Office of Air Waste and
Toxics, EPA Region 10, 1200 Sixth
Avenue, Seattle, WA 98101. EPA
requests that if at all possible, you
contact the individual listed in the FOR
FURTHER INFORMATION CONTACT section to
view the hard copy of the docket. You
may view the hard copy of the docket
Monday through Friday, 8 a.m. to

4 p.m., excluding Federal holidays.
FOR FURTHER INFORMATION CONTACT:
Keith Rose, EPA Region 10, Suite 900,
Office of Air, Waste and Toxics, 1200
Sixth Avenue, Seattle, WA 98101.

SUPPLEMENTARY INFORMATION:
Definitions

For the purpose of this document, we
are giving meaning to certain words or
initials as follows:

(i) The words or initials Act, CAA, or
Clean Air Act mean or refer to the Clean

Air Act, unless the context indicates
otherwise.

(ii) The words EPA, we, us or our
mean or refer to the United States
Environmental Protection Agency.

(iii) The initials SIP mean or refer to
State Implementation Plan.

(iv) The words Oregon and State
mean the State of Oregon.

Table of Contents

I. Background Information

II. Response to Comments

III. Final Action

IV. Oregon Notice Provision

V. Scope of EPA Approval

VI. Statutory and Executive Orders Review

I. Background Information

On July 18, 1997, EPA promulgated
new NAAQS for 8-hour ozone and for
fine particulate matter (PM,s). This
action is being taken, in part, in
response to the promulgation of the
1997 8-hour ozone and PM, s NAAQS.
Section 110(a)(1) of the CAA requires
states to submit a SIP revision to
address a new or revised NAAQS within
3 years after promulgation of such
standards, or within such shorter period
as EPA may prescribe. Section 110(a)(2)
lists the elements that such new SIPs
must address, as applicable, including
section 110(a)(2)(D)(i), which pertains to
interstate transport of certain emissions.

Section 110(a)(2)(D)(i) of the CAA
requires that a SIP must contain
adequate provisions prohibiting any
source or other type of emissions
activity within the state from emitting
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any air pollutant in amounts which will:
(1) Contribute significantly to
nonattainment of the NAAQS in any
other state; (2) interfere with
maintenance of the NAAQS by any
other state; (3) interfere with any other
state’s required measures to prevent
significant deterioration of air quality;
or (4) interfere with any other state’s
required measures to protect visibility.
This action addresses the fourth prong,
section 110(a)(2)(D)(1)I).

In the CAA Amendments of 1977,
Congress established a program to
protect and improve visibility in the
national parks and wilderness areas. See
CAA section 169(A). Congress amended
the visibility provisions in the CAA in
1990 to focus attention on the problem
of regional haze. See CAA section
169(B). EPA promulgated regulations in
1999 to implement sections 169A and
169B of the Act. These regulations
require states to develop and implement
plans to ensure reasonable progress
toward improving visibility in
mandatory Class I Federal areas? (Class
I areas). 64 FR 35714 (July 1, 1999); see
also 70 FR 39104 (July 6, 2005) and 71
FR 60612 (October 13, 2006).

On December 20, 2010, the State of
Oregon submitted to EPA a State
Implementation Plan (SIP) revision
addressing the interstate transport
requirements for visibility for the 1997
ozone and PM, s NAAQS, see CAA
§ 110(a)(2)(D)(1)(I), and the
requirements of the Regional Haze
program at 40 CFR 51.308. (Regional
Haze SIP submittal).

On March 8, 2011, EPA published a
notice in which the Agency proposed to
approve the Oregon SIP revision as
meeting the requirements of both
section 110(a)(2)(D)(i)(II) of the CAA
and the Regional Haze requirements set
forth in sections 169A and 169B of the
Act and in 40 CFR 51.300-308 with the
exception of Chapter 11, Oregon

1 Areas designated as mandatory Class I Federal
areas consist of national parks exceeding 6000
acres, wilderness areas and national memorial parks
exceeding 5000 acres, and all international parks
that were in existence on August 7, 1977. 42 U.S.C.
7472(a). In accordance with section 169A of the
Clean Air Act, EPA, in consultation with the
Department of the Interior, promulgated a list of 156
areas where visibility is identified as an important
value. 44 FR 69122 (November 30, 1979). The
extent of a mandatory Class I area includes
subsequent changes in boundaries, such as park
expansions. 42 U.S.C. 7472(a). Although states and
tribes may designate as Class I additional areas
which they consider to have visibility as an
important value, the requirements of the visibility
program set forth in section 169A of the Clean Air
Act apply only to “mandatory Class I Federal
areas.” Each mandatory Class I Federal area is the
responsibility of a “Federal Land Manager.” 42
U.S.C. 7602(i). When we use the term “Class I area”
in this action, we mean a ‘“mandatory Class I
Federal area.”

Reasonable Progress Goal
Demonstration and Chapter 12, Long-
Term Strategy. 76 FR 12651. (Notice of
Proposed Rulemaking or NPR). For
Oregon’s Reasonable Progress Goal
Determination and Long-Term Strategy,
EPA did not propose taking any action.

II. Response to Comments

EPA received a number of comments
on the proposed action to approve
certain elements of the Regional Haze
SIP submittal. Comments in support
were received from: The Citizens’
Utility Board of Oregon; International
Brotherhood of Electrical Workers Local
125; Morrow County; and Portland
General Electric Company (PGE).
Adverse comments were received by
two entities: The National Parks and
Conservation Association (NPCA); and
Pacific Environmental Advocacy Center
(PEAC). The comments submitted by
NPCA incorporated multiple comments
which were previously submitted to
Oregon Department of Environmental
Quality (ODEQ) on some of the prior
proposals the State was previously
considering. Some of these comments
related to options, closure timeframes or
evaluations which were previously
considered by ODEQ but were not
included in the final Regional Haze SIP
submission. Accordingly, because these
now superseded aspects of ODEQ’s
BART analysis or determination are not
before EPA, a response to the comments
about those options is not necessary.
The following discussion summarizes
and responds to the relevant comments
received on EPA’s proposed SIP action
and explains the basis for EPA’s final
action.

Comment: The Citizens’ Utility Board
commented that the ODEQ BART rules
for the PGE coal-fired electric power
plant at Boardman, Oregon (PGE
Boardman or Boardman facility) allow
for cost effective pollution controls
which will reduce air pollution
generated by the facility, including air
pollutants which contribute to haze in
Class 1 areas. The commenter states that
the rules also require the Boardman
facility to be shut down by December
31, 2020 and the shut down allows the
State of Oregon to move forward with its
goals to reduce carbon emissions
statewide and will protect utility
customers from the costs and risks that
will be associated with carbon
regulation. The commenter further
stated that the Best Available Retrofit
Technology (BART) rules approved by
the ODEQ are the product of several
years of work resulting from a
collaborative process involving state
agencies, environmental organizations,
consumer groups, local governments,

and other stakeholders. The rules result
in significant reductions in air
pollution, while allowing Oregon to
pursue important state policies targeted
towards reducing carbon emissions, and
keeping electric rates affordable.

Response: EPA acknowledges the
comment and notes that there will be a
significant reduction in NOx and SO,
from the Boardman facility due to the
BART controls for those pollutants, and
the further reasonable progress limits for
SO; in 2018. Also, ceasing to use coal
at the Foster-Wheeler boiler by end of
2020, will result in a additional
reduction of NOx, SO,, and carbon
dioxide emissions from the facility and
significant cumulative visibility
improvement in all impacted Class I
areas.

Comment: International Brothers of
Electrical Workers Local 125
commented that the Boardman facility
is more than an electrical generating
plant and that the city of Boardman and
county of Morrow are dependent on this
a facility for a substantial portion of its
revenue. Boardman’s citizens and
Morrow County’s resident recognize
that the facility will cease using coal by
the end of 2020, but are hopeful that
alternative fuel sources will be
approved to continue operations beyond
2020.

Response: EPA recognizes the
facility’s importance to the community.
The approved rules do not prevent the
facility owners from using alternate fuel
or from constructing a new power
source. If the Boardman facility is
powered with alternative fuels or if a
new facility is constructed all applicable
CAA requirements, including New
Source Performance Requirements
(NSPS) and Prevention of Significant
Deterioration (PSD) emission control
requirements, must be met. The
emission netting basis and plant site
emission limits (PSELs) used in
determining whether a modification to
facility must meet PSD requirements,
will be reduced to zero when the Foster-
Wheeler boiler at the facility
permanently ceases to burn coal. OAR
340-223-0030(1)(e).

Comment: Morrow County
commented that they support EPA’s
approval of Oregon’s Regional Haze SIP
submittal and stated that the 10 year
timeframe in the BART rule provides
adequate time to put reliable
replacement generation in place,
protects this region and the state from
the economic blow that would result
from an earlier closure and is an
appropriate balance of environmental
and economic interests of Oregon and
its citizens. The County further stated
that the SIP accomplishes their wish to
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have environmental standards in place
that will preserve the beauty of the area
for future generations by reducing
emission of NOx, SO,, and mercury,
during the plant’s remaining lifetime
and ending all coal-related emissions
from the Boardman facility at least 20
years ahead of schedule.

Response: EPA acknowledges this
comment.

Comment: PGE commented that it
believes that the ODEQ BART rules for
the Boardman facility achieve the
proper balance of environmental
benefits, the cost to customers and the
reliability of the PGE electrical power
system. PGE states it found that it is
possible to secure greater environmental
benefits with a better balance of cost
and risk by transitioning the Boardman
facility away from coal at least 20 years
ahead of schedule. PGE believes that the
ODEQ Boardman BART rule includes
significant and cost-effective emission
control measures to improve visibility
and ensure that the Boardman plant will
cease coal-firing by December 31, 2020.

Response: EPA believes that the
BART controls required for PGE
Boardman will result in a significant
reduction in haze that impacts Class I
areas through 2020. Then, ceasing to
burn coal at the facility will result in
additional and significant reductions in
SO, and NOx emissions from Boardman
at that time, and well as substantial
reductions in carbon dioxide emissions.
Further, ceasing to burn coal by no later
than December 31, 2020, will result in
cumulative visibility improvements in
all 14 impacted Class I areas. See
Regional Haze SIP submittal, Appendix
D atD-171.

Comment: Comments were submitted
claiming an inappropriate double-
counting of “remaining useful life” by
ODEQ to justify lesser pollution control
requirements as BART for the Boardman
facility.

Response: ODEQ did not double-
count the remaining useful life of the
plant in the PGE Boardman BART
analysis. As ODEQ explained, closure of
the plant is not, by itself, considered
BART. Rather, the closure date
establishes the remaining useful life of
the plant which is used to determine the
cost effectiveness of the various control
technologies. See Regional Haze SIP
submittal, Appendix D at D-125. See
also Appendix Y to Part 51—Guidelines
for BART Determinations Under the
Regional Haze Rule (BART Guidelines),
Section D. step 4.k.1. (70 FR 39156 (July
6, 2005)). A decision to cease burning
coal by 2020 shortens the expected
useful life of the coal-burning Foster-
Wheeler boiler by 20 years when
compared to its expected useful life of

2040. ODEQ documented its method for
incorporating remaining useful plant
life in determining cost effectiveness of
control technologies. See Regional Haze
SIP submittal, Appendix D at D—125 and
D-131. The BART Guidelines
specifically provide that the remaining
useful life of a source may affect the
annualized costs of retrofit controls and
explains that “where the remaining
useful life is less than the time period
for amortizing costs, you should use this
shorter time period in your cost
calculations.” 70 FR 39169. Thus,
ODEQ appropriately applied the BART
Guidelines when it considered the
remaining useful life of the Foster-
Wheeler boiler when evaluating the cost
effectiveness of the control technologies.
In addition, EPA notes that ODEQ’s
conclusion regarding cost effectiveness
for SO, controls, specifically Semi-dry
Flue Gas Desulfurization (SDFGD)
versus Dry Sorbent Injection (DSI)
technologies, varied appropriately
depending on the plant closure date.
See EPA Assessment of ODEQ
Determination of Best Available Retrofit
Technology for the PGE Coal Fired
Power Plant in Boardman, Oregon (EPA
Boardman BART Assessment) January
18, 2011.

Comment: One comment stated that a
compilation of BART analyses across
the United States reveals that the
average cost per deciview (dv) proposed
by either a state or a BART source is $14
to $18 million, with a maximum of $51
million per dv proposed by South
Dakota at the Big Stone power plant.
The commenter noted that ODEQ has
chosen $10 million/dv as a cost
criterion, which is somewhat below the
national average.

Response: ODEQ selected a dollars/dv
cost effectiveness threshold of $10
million/dv based on what it considered
the most relevant cost effectiveness
figures available from similar coal-fired
power plants in other parts of the
country. See Regional Haze SIP
submittal, Appendix D—Table 16 (D—
137) for the estimated dollars/dv of the
various control technologies. EPA notes
that the comment is consistent with
EPA’s review of dollars/dv cost
effectiveness data compiled by the
National Park Service (NPS) available
for a variety of coal-fired facilities
located across the country. The NPS
data show that ODEQ’s dollar/dv
threshold is below the average cost for
BART NOx and SO: control
technologies selected for other coal-fired
power plants in the country. In EPA’s
view, however, the dollars/dv metric is
a difficult one to apply consistently
across BART sources given the
variability in the number of Class I areas

impacted by emissions from a BART
source and the number of days of
impacts at each area. In assessing the
reasonableness of a state’s BART
determination, EPA does not consider it
appropriate to focus on a bright-line
threshold such as a dollars/dv cost
effectiveness threshold but rather on the
full range of relevant factors. In
reviewing the BART determination for
the Boardman facility, EPA has
accordingly taken into account not only
ODEQ’s analysis of dollars/dv, but also
the range of visibility impacts associated
with the various control options.

Comment: One comment expressed
concern with the way in which the
incremental cost analysis is used by
ODEQ. It stated that to use incremental
costs properly, they must be compared
to incremental costs for similar
situations.

Response: The Regional Haze SIP
submittal shows that that ODEQ
estimated the incremental cost and
average cost effectiveness of the various
control options considered in its cost
analysis for determining BART. ODEQ
first calculated the average cost
effectiveness of each technology, and
then calculated the incremental cost of
going from the most cost effective
technology to each of the more stringent
technically feasible control
technologies. See Regional Haze SIP
submittal, Appendix D—Table 8 at D—
132 and Cost effectiveness table on D-
168. The approach used by ODEQ to
determine average and incremental cost
effectiveness is consistent with the
procedure outlined in the BART
Guidelines. See 70 FR 39167. Given the
source-specific nature of a BART
determination and the emphasis not
only on the costs of control, but other
factors such as the degree of visibility
improvement resulting from the use of
controls and the remaining useful life of
the facility, comparisons of incremental
costs across sources are often not
meaningful in making BART
determinations.

Comment: Multiple comments were
submitted concerning the cost
effectiveness calculations. The
comments expressed concern regarding
the dismissal of controls that are cost-
effective even with the State’s $7,300/
ton and $10 million/dv thresholds
claiming that semi-dry flue gas
desulfurization (SDFGD), selective non-
catalytic reduction (SNCR), and
selective catalytic reduction (SCR) were
eliminated from consideration as BART
for PGE Boardman through
inappropriately inflated costs, inclusion
of costs not allowed by EPA’s Cost
Control Manual, underestimated control
effectiveness, and arbitrarily and
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shortened equipment life due to
excessively long assumed installation
times.

Response: As explained in the SIP
submittal, ODEQ evaluated and
considered the costs, control efficiencies
of the various control technologies, and
expected equipment life in its BART
determination. ODEQ used an
independent contractor (ERG) to
evaluate PGE’s cost estimates for the
Boardman facility and concluded that
while PGE’s estimates were significantly
higher than ERG’s, PGE’s estimates
better reflected real world costs, and
were appropriate for the PGE Boardman
BART analysis. More specifically, ERG
concluded that the actual cost of
retrofits is, in general, higher than the
estimates provided by the EPA’s Cost
Control Manual. ODEQ explained that
difference is due to a dramatic increase
is labor and material costs in recent
years. See Regional Haze SIP submittal,
Attachment 7.2, ODEQ response to
comments, I.1.a—c, for more detail.

In reviewing ODEQ’s BART
determination, EPA recognized that the
cost estimates ODEQ relied on included
two capital cost line items that are not
normally included when using the EPA
Cost Control manual. The effect of
including these two line items is that
the capital costs are likely “at the high
end” of the capital cost range estimate.
See EPA Boardman BART Assessment
at 2. To assess the impact of ODEQ’s
decision to include these items in the
cost estimate, EPA further evaluated the
cost effectiveness value for SDFGD
without including the two capital cost
line items, and concluded that the cost
effectiveness of SDFGD would drop
from $5,535/ton to $4,810/ton. Although
EPA considers the $4,810/ton to better
reflect the true cost of SDFGD, we
conclude that the $725/ton difference
between the two estimates would not
materially affect ODEQ’s evaluation.
EPA notes that the incremental visibility
improvement between SDFGD and DSI-
1 (0.4 lb/mmBtu) would only be 0.4 dv
at the most impacted Class I area.
Additionally, EPA found that with an
SO; limit of 0.3 Ib/mmBtu in 2018, the
incremental visibility improvement
between the two control technologies
would only be 0.26 dv in the most
impacted Class I area. In addition, while
SDFGD would achieve a cumulative
visibility improvement of 10.6 dv in all
impacted Class I areas and DSI-1 2
would achieve a cumulative visibility

2DSI-1 is defined as the initial DSI system
performance that would achieve an SO, emission
limit of 0.4 Ibs/mmBtu by July 1, 2014.

improvement of 7.0 dv and DSI-23
would achieve a cumulative
improvement of 9.3 dv in 2018, when
the facility ceases to burn coal at the
end of 2020, the cumulative visibility
improvement would be 31.46 dv. See
Regional Haze SIP submittal, Appendix
D at D-137, 168 and 171. When
choosing between the two technologies,
it is reasonable for the state to consider
the sizable capital cost difference
between SDFGD and DSI, and the
relatively small incremental visibility
improvement between the two
technologies in light of the shutdown of
the unit in 2020. In EPA’s view, ODEQ’s
final selection of BART would not have
changed even if the cost effectiveness
had been adjusted to reflect the EPA
Cost Manual.

Regarding the comments concerning
control effectiveness of SCR, SNCR, and
SDFGD technologies, ODEQ determined
the control effectiveness of these control
options by evaluating actual emissions
data from other sources employing
similar types controls, taking into
consideration that BART limit must be
achieved at all times for a retrofit
installation at Boardman. ODEQ’s
evaluation determined that the
Boardman facility could not achieve the
lower emission rate suggested by the
commenter. See Regional Haze SIP
submittal, Appendix D at D-14 through
D-18, and Attachment 7.2, ODEQ
response to comments 11.1.b.

Comment: A commenter notes that on
September 1, 2010, Oregon released a
proposed rulemaking for public
comment that included BART
requirements for PGE Boardman based
on a variety of closure dates, including
2020. The comment claims that the
September 2010 proposal required
installation of SDFGD and SNCR for a
2020 shutdown but that the
requirements for a 2020 closure date
were relaxed significantly in the plan
EPA proposes to approve. The
commenter does not believe there is
sufficient justification for this relaxation
of BART and states the relaxation
appears arbitrary.

Response: As mentioned above, EPA’s
action relates to the BART
determinations contained in the
Regional Haze Plan that was submitted
to EPA on December 20, 2010. EPA
explained the basis for its decision to
approve ODEQ’s BART determination in
the notice of proposed rulemaking. 76
FR at 12660-12662. Although ODEQ
may have considered establishing more
stringent BART emission limits at an

3DSI-2 is defined as the DSI system performance
that would achieve an SO, emission limit of 0.3 Ibs/
mmBtu by July 1, 2018.

earlier point, this does not provide a
basis for disapproving its final BART
determination.

Comment: A commenter stated that it
is unclear whether the current
regulatory language proposed by ODEQ
would actually result in the “closure” of
the Boardman facility because each
closure option states that it only applies
to the “Foster-Wheeler boiler” at
Boardman. To ensure no other coal-fired
boiler could be installed at Boardman
the commenter requested ODEQ to
strike the commercial name of the boiler
from OAR 340-223-0020 through OAR
340-223-0090 and replace it with either
“any coal-fired boiler” or ““the
Boardman coal-fired power plant.”

Response: The State rules are clear in
that they apply to the Foster-Wheeler
boiler which is the only coal-fired unit
at the Boardman facility. The rules do
not prevent the plant owners from
applying for a permit to construct a new
power plant at the facility or to use the
existing equipment with different fuel.
See Oregon Regional Haze SIP submittal
Attachment 1.1 at 8—9. However any
new facility or change in the operations
would need to be permitted in
compliance with the CAA requirements.
Further, the rules explain that
notwithstanding the definition of
netting basis and the process for
reducing plant site emission limits
(PSEL) in the Oregon rules, the netting
basis and the PSEL are reduced to zero
on the date which the boiler
permanently ceases to burn coal. See
OAR 340-223-0030(1)(e). Thus, as
ODEQ explained to the Environmental
Quality Commission, “Any new facility
or repowering of the existing coal-fired
boiler would be permitted as a new
facility without relying on the
reductions from the existing plant and
in compliance with all applicable state
and federal requirements, including
modern air pollution controls and air
quality impact analysis.” See Regional
Haze SIP submittal, Attachment 1.1 at 9.

Comment: Multiple commenters
explained that if ODEQ decides that the
SO, emission limit, based on DSI, is
BART for PGE Boardman, it should
require PGE to design and install the
DSI system to achieve 90% efficiency
and require that PGE optimize its
effectiveness for the duration of its
operation.

Response: ODEQ established SO,
BART limits for the Boardman facility
based on an estimated 35% minimal
efficiency of DSI in removing SO, from
the flue gas. A similar comment
regarding DSI efficiency was made to
ODEQ during the State public comment
period. In response ODEQ stated:
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“ODEQ is not aware of a DSI system, such
as proposed for the PGE Boardman Plant, to
have been installed on a similar sized unit.
DSI has been used on smaller units that also
included fabric filters, which both contribute
to improved efficiency of the DSI system.
ODEQ’s proposal relies on the existing ESP
and does not include the installation of a
fabric filter, which would cost over $100
million. In addition, the ducts between the
air heater and the ESP are much larger at the
Boardman Plant. It is more difficult to
adequately disperse the sorbent reagent in
larger ducts and still maintain enough
residence time for the sorbent to react with
the SO,. [A] thirty five percent efficiency is
probably a little conservative, but a BART
limit should be achievable at all times.”
Regional Haze SIP submittal, Attachment 7.2
response to comment 1.6.a.

EPA considers ODEQ’s response
regarding the uncertainties associated
with the use of DSI to be reasonable.

Comment: One comment stated that
DSI for PGE Boardman for the shutdown
within five years of EPA approval of the
SIP may well be an appropriate cost
effective technology choice capable of
reducing SO, emissions in a manner
consistent with BART requirements.
Similarly, a commenter states that
ODEQ should require that PGE install
DSI “as expeditiously as practicable”
and contends it could be installed in a
year’s time.

Response: As explained above, ODEQ
determined that DSI is a cost effective
control technology for SO,. The Oregon
BART rule at OAR 340-223-0030
(1)(b)(A) requires that the Boardman
facility achieve an SO, emission limit of
0.4 lbs/mmBtu by July 1, 2014, about
two years ahead of the five-year
maximum time allowed by the CAA for
the installation of BART. As ODEQ
explains, “The proposed compliance
date [of July 1, 2014] allows PGE three
years to design the DSI system and
conduct the pilot study, which may
involve evaluation of several types of
sorbent materials and injection
locations, along with particulate matter
stack testing.”” See Regional Haze SIP
submittal, Attachment 7.2, response to
comment I.7. Given the uncertainties
associated with the use of DSI on a plant
such as Boardman, installing DSI in this
timeframe satisfies the requirement of
“as expeditiously as practicable” and is
within the timeframe specified in the
CAA.

ODEQ determined that the Boardman
facility need install any additional
emission controls if the Foster-Wheeler
boiler is shut down within five years of
approval of the SIP. ODEQ did not
consider DSI as a required control
technology for this scenario. See
Regional Haze SIP submittal, Appendix
D at D-142. EPA agrees with ODEQ’s

conclusion that it would be
unreasonable to require the installation
of DSI for such a short period of
operation before shutting down.

Comment: One comment stated that
the capital and operating costs of DSI for
Boardman were overstated. Some
comments explained that although
ODEQ has not provided sufficient data
on the costs of DSI, it is possible that
DSI could also meet ODEQ’s cost-
effectiveness threshold, even if used for
only a few years as in the case were the
Boardman facility were to shut down
within five years of EPA final approval
of the SIP.

Response: ODEQ’s analysis for
determining the capital and direct
annual costs for DSI are described on
pages D-130-131 of Appendix D of the
Regional Haze SIP submittal. EPA’s
Boardman BART Assessment
acknowledged that PGE’s capital cost
estimates for various control
technologies are “likely at the high end
of the range for capital cost estimates,”
but as discussed above, even if the cost
estimates are at the high end,
considering the cost differential
between DSI and SDFGD, and given the
visibility improvements associated with
selecting DSI based on an early shut
down, the variation in cost estimates
was not determinative. Therefore, EPA
believes that the methods used by
ODEQ to determine effectiveness and
cost of DSI, and a determination not to
require DSI if the Boardman facility
ceases to burn coal within five years of
EPA’s approval, are reasonable and
within the State’s discretion. See also
the response to comment above.

Comment: One comment stated that
DSI is a technically feasible control
technology at PGE Boardman. This
comment explained that (1) the size of
the coal-fired unit is inconsequential as
to whether DSI is technically feasible,
and (2) while DSI is not in widespread
use on larger boilers like the Boardman
facility, that is most likely due to
availability of sorbents, costs, and SO,
control effectiveness when compared to
other SO» control technologies like
semi-dry or wet scrubbers, not technical
feasibility.

Related comments suggest that it is
improper for ODEQ to discard DSI as
technically infeasible merely because its
installation triggers addition legal
obligations under the Clean Air Act (or
State law). In the commenter’s view,
ODEQ cannot conclude that DSI is
technically infeasible because it would
interfere with PGE’s compliance with
state mercury reduction goals, or result
in adverse impacts to the particulate
matter air quality standards. The
comment states that as a legal matter

PGE must comply with requirements
associated with Regional Haze, and
those intended to prevent significant
deterioration of air quality and any
requirements to reduce hazardous
pollutants such as mercury. In the
commenter’s view, even if DSI were
genuinely technically infeasible, PGE
would not be entitled to the de facto
exemption from BART that it requests
because the ODEQ has an obligation to
identify, and prescribe, a technically
feasible BART limit.

Response: As explained above, ODEQ
determined that DSI is technically
feasible for PGE Boardman. Although
ODEQ was not aware of a similar sized
unit with a DSI system, this control
technology has been used on smaller
units that also included fabric filters
which contribute to improved efficiency
of the DSI system. However, ODEQ’s
BART determination does not require
the installation of a new fabric filter
system, which would cost about an
additional $100 million, but instead
relies on the use of the existing ESP at
the Boardman facility. Furthermore,
there is additional question regarding
DSI performance because of the size of
the ducts between the air heater and the
ESP. These ducts are much larger at the
Boardman Plant than the ducts on
smaller power plants where DSI has
been demonstrated. This adds to the
uncertainty in DSI performance because
it is more difficult to adequately
disperse the sorbent reagent in larger
ducts and still maintain enough
residence time for the sorbent to react
with the SO,. Thus, there is some
uncertainty as to how well DSI will
work on this particular facility. See
Regional Haze SIP submittal, Appendix
D at D-129, D-169 and D-170 (ODEQ’s
basis for projected DSI system
efficiency).

Although ODEQ concluded that DSI is
technically feasible, it also took into
consideration that DSI at this size and
type of facility may result in
unacceptable levels of PM or mercury
emissions. This could result in potential
additional costs if the levels of these
pollutants were high enough to require
additional controls. Specifically, ODEQ
recognized that a significant increase in
PM2.5 emissions was a possible
outcome of installing DSI, and that if
this occurred, the installation would be
subject to the PSD requirements. The
resulting BACT or air quality impact
analysis would require additional
controls which would increase the cost
of DSI. Regional Haze SIP submittal,
Appendix D at D-142 and D-170. Thus,
rather than avoiding other legal
requirements, ODEQ considered them in
its overall cost effectiveness evaluation
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of the technology. ODEQ did not
exclude the technology because it might
trigger other legal obligation but
considered them in the overall
evaluation of what was the most
reasonable BART for this facility.

Comment: One commenter stated that
Oregon did not appropriately consider
the lower emission limitation of 0.3 1b/
mmBtu (DSI-2) as BART, but instead
only considered it to meet reasonable
further progress by 2018. The
commenter explained that the DSI-2
limitation was not identified as
technologically infeasible or cost
prohibitive for BART, and that ODEQ
has provided no reason why the study
of DSI-2 cannot be conducted ‘““as
expeditiously as practicable”” but no
later than five years after EPA approves
the state SIP.

Response: ODEQ determined that due
to uncertainties associated with DSI-1
performance at a large coal fired-facility
the size of Boardman without a
baghouse, the higher, more conservative
limit of 0.40 Ib/mmBtu could be
achieved with a high degree of certainty
in 2014, whereas the lower limit of 0.3
Ib/mmBtu would not be achieved with
DSI-2 until 2018, when future
refinements in the DSI system
performance could be achieved,
possibly in combination with ultra-low
sulfur coal or supplemental fuels, such
as biomass. Regional Haze SIP
submittal, Appendix D at D-169— D—
170; 76 FR 12662. See also response to
comment above.

Comment: One commenter stated that
loopholes in Oregon’s Administrative
Rules (OAR 340-223-0010 through
340-223-0080) included provisions that
would inappropriately remove the
requirement for DSI. In the commenter’s
view the condition under which DSI
would not be required, including a post-
BART determination of technical
infeasibility or the triggering of
additional CAA obligations should not
be allowed to preclude the installation
of BART, which is by definition
technically feasible. The commenter
also asks that in approving Oregon’s SIP
submittal, EPA interpret the conditions
contained in OAR 340-223-0030(3) as
requiring EPA approval or concurrence
with ODEQ’s determinations prior to
implementation of relaxed standards.
Additionally, a commenter questions
whether the provision would require or
allow any public comment on ODEQ’s
determination that DSI-1 or DSI-2 is
technologically infeasible, would inhibit
compliance with Oregon’s mercury
rules, or would trigger PSD
applicability.

Response: As explained above, ODEQ
determined that DSI is a technically

feasible SO, control technology for PGE
Boardman and that it can achieve 0.4 1b/
mmBtu at a removal efficiency of about
35%. Regional Haze SIP submittal,
Appendix D at D-127-128. While ODEQ
determined that DSI was technically
feasible, it also acknowledged that the
technology has only been demonstrated
at smaller boilers than the one at the
Boardman facility.4 Thus, the State
determined it was appropriate to require
additional studies. The rules being
approved today provide that technical
studies to evaluate the SO, limits, and
the potential side effects of those limits,
must be conducted in accordance with
a plan that is preapproved by ODEQ.
These studies will fully evaluate and
review the effectiveness and use of DSI
technology at this facility. See OAR
340-223-0030(2), see also Regional
Haze SIP submittal, Attachment 7.2 at
17. The rules first establish a limit of
0.40 Ib/mmBtu by July 1, 2014 and 0.30
Ib/mmBtu by July 1, 2018. Then the
rules describe the specific conditions
under which the SO, limit of 0.40 1b/
mmBtu or 0.30 Ib/mmBtu may be
exceeded. OAR 340-223-0030(3).
Specifically, the rules provide that if
upon completion of the specified pilot
studies, the results shows that DSI is not
capable of achieving the BART limit of
0.4 Ib/mmBtu (between July1, 2014 and
June 30, 2018) or 0.30 Ib/mmBtu
(between July 1, 2018 and December 31,
2020), or would prevent compliance
with specified mercury limits or cause

a significant air quality impact for PM10
or PM2.5, the SO, emission limit may be
modified up to 0.55lb/mmBtu through a
modification to the facility’s Title V
permit. The rule being approved today
is clear as to what conditions must be
satisfied in order for the source to
exceed the 0.4 Ib/mmBtu or 0.3 1b/
mmBtu limits. The rule provides, that if
applicable, the study may propose a
limit that exceeds the 0.4 Ib/mmBtu or
0.3 Ib/mmBtu limits based on reduction
of the sulfur dioxide emission limits to
the maximum extent possible through
the use of DSI or other SO, control
system of equal or lower cost, including
but not limited to the use of low sulfur

4EPA also recognizes some uncertainty regarding
the effectiveness of this control at the Boardman
facility. For example, EPA’s ““Air Pollution Control
Technology Fact Sheet” states that “SO- removal
efficiencies [of DSI] are significantly lower that wet
systems, between 50% and 60% for calcium-based
sorbents. Sodium- based dry sorbent injection into
the duct can achieve up to 80% control
efficiencies.” EPA-452/F—-03-034 at 5. EPA realizes
that the proposed control limit of 0.4 Ib/mmBtu is
below the range cited in this fact sheet, but given
the larger size of the Boardman boiler and the
State’s desire not to overload the existing ESP PM
control system, EPA believes that the proposed
emission limit is reasonable.

coal, provided that the proposed
emission limit may not exceed 0.551b/
mmBtu heat input as a 30-day rolling
average. The conditions and parameters
under which the 0.3 Ib/mmBtu or 0.4 1b/
mmBtu emission limits may be
exceeded, are spelled out in the rule and
were considered by EPA in its review of
the proposed rule. Those conditions and
parameters, including the alternate
upper limit of 0.55 lb/mmBtu, are being
approved today and additional approval
by EPA is not necessary.

Regarding the commenter’s concern
relating to the opportunity for public
input into this potential change in
emission limits, the rule allows for the
PGE Boardman’s Title V operating
permit to be modified to include a
federally enforceable permit limit based
on the performance of DSI demonstrated
by the pilot study, as performed
according to OAR 340-223-0030(2)(c).
Thus, before the 0.4 Ib/mmBbtu or 0.3
Ib/mmBtu emission limits may be
exceeded, the source would need to
comply with the conditions in OAR
340-223-0030(3) including submitting a
complete application for a Title V
permit modification. The permit
modification would be considered a
significant permit modification under
OAR 340-218-0180 and a category 3
permit under Oregon Title V rules. See
OAR 340-218-0210(1). A category 3
permit is subject to the procedures in
OAR 340-209-0030(3)(c) which include
general public notice, opportunity for
public comment and EPA review. In
addition, the results of the pilot study,
the technical basis and the
recommended alternative limit would
be provided to the public for review and
comment during the Title V
modification process.

Comment: The commenter also asks
EPA to re-evaluate the environmental
benefits from Oregon’s SIP submittal
based on the emission limit and
reductions that EPA approval of the SIP
would actually require: 0.55 lb/mmBtu,
which the Oregon SIP submittal does
require to be met, regardless of the
results of the pilot studies.

Response: The visibility
improvements to Class I areas impacted
by PGE Boardman were based on the
SO and NOx BART emission limits to
be achieved by 2014, and on further
reasonable progress emission limits for
SO, achieved by 2018. The SO, BART
limit of 0.40 1b/mmBtu is the applicable
limit as of July 1, 2014 unless specific
conditions are satisfied and ODEQ
approves an alternate limit. See OAR
340—223-0030(2)(c)(E). Additionally,
ODEQ explains that an alternate limit
must not exceed 0.55 Ib/mmBtu in order
to achieve at least a 0.5 dv improvement
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in visibility in Mt. Hood Wilderness
Area. See Id. and the Regional Haze SIP
submittal, Appendix D “Control
Effectiveness” table at D-168 and text
on D-170. Thus, the State considered
the visibility improvements associated
with a 0.55 Ib/mmBtu and the
additional analysis requested by the
commenter is not necessary.

Comment: One commenter stated that
visibility improvements and potential
improvements in other non-air quality-
related impacts in the region would
occur as a result of the installation of
SCR at the Boardman facility and
should be taken into consideration in
determining BART the facility. This
commenter further explained that NOx
emissions can contribute to excess
nitrogen in ecosystems, which can alter
the chemical balance of the soils and
waterbodies with serious consequences
for plant and animal life. For these
reasons, the commenter concluded,
ODEQ must require installation of SCR
and new low NOx burners with overfire
air as BART for the Boardman facility.

Response: The estimated visibility
improvements that could be achieved
over current conditions with each
combination of technically feasible
controls were taken into consideration
in determining BART for Boardman. See
76 FR 12611. More specifically, ODEQ
determined that LNB and MOFA are
BART for NOx because they are cost
effective and provided a 1.45 dv
improvement at Mt. Hood Wilderness
Area (the most impacted Class I area)
and a cumulative visibility
improvement of 8.75 dv in all 14
impacted Class I areas. ODEQ
determined that DSI is BART for SO»
because it is cost effective and provides
a significant (0.96 dv) improvement at
Mt. Hood Wilderness Area and a 7.4 dv
improvement in all impacted Class I
areas by July 1, 2014. For further
comparison of visibility improvement
associated with the various control
technologies and timeframes see the
Regional Haze SIP submittal, Appendix
D, at D-169-172. The contribution of
the facility’s NOx emissions to excess
nitrogen in ecosystems, were not taken
into account in the PGE Boardman
BART analysis. However, it would be
extremely difficult to quantify, or even
to qualitatively assess, the impacts of
added nitrogen from one source on an
ecosystem. The impacts of deposition
related effects such as nutrient
enrichment and eutrophication vary
considerably across ecosystems. EPA
does not consider it unreasonable for
ODEQ to have not taken these impacts
into account in making its BART
determination.

Comment: One commenter urged the
Department to consider and maintain
the 2018 and five year closure options
for the Boardman facility. The
commenter requested that ODEQ also
look at additional cost-benefit and
technical analysis for the 2018 option.

Response: ODEQ’s final Regional
Haze SIP submittal includes rules which
allow PGE Boardman to either cease
burning coal within five years of EPA’s
approval of the rules or to cease burning
coal by December 31, 2020. PGE must
notify ODEQ in writing no later than
July 1, 2014 if it chooses to cease coal
burning within 5 years of this action. If
it chooses that option, one set of
emission limits apply; however, if it
chooses to continue operating until
December 31, 2020, more stringent
emission limits apply. A 2018 shutdown
option was considered by ODEQ but
removed from the final SIP submittal
because PGE indicated that it intended
to operate the Boardman facility until
the end of 2020, and because ODEQ has
no authority to require a facility to shut
down by a certain date under the BART
Rule absent a commitment by the source
to do so.

Comment: A commenter stated that
the regulation should specify that if PGE
continues to operate the Boardman
facility as a coal-fired facility after its
selected closure deadline the operating
permit for the facility shall be deemed
void. The commenter also requested
that to avoid any uncertainty regarding
the availability of relief due to non-
compliance, the regulation should
explicitly state that the state, EPA and
citizens may apply for both injunctive
and civil penalty relief.

Response: A violation of a federally
enforceable state rule or permit is
subject to liability as provided in
section 113 of the CAA, 42 USC 7413,
and would be addressed as appropriate
under applicable state or federal law.
Additional language to restate the
existing authority is not necessary.

Comment: One commenter requested
that EPA correct or remove certain
factual statements that were included in
the notice of proposed rulemaking.
Specifically, the commenter requested
changes to state that PGE Boardman is
a 617 megawatt (MW) plant instead of
584 MW plant and that it commenced
construction on ‘“December 6, 1979”
instead of in “1975”".

Response: EPA agrees that the PGE
Boardman coal fired power plant is
capable of producing about 617 MW of
electricity, not 584 MW. According to
ODEQ’s BART report, construction on
the PGE Boardman plant began in 1975.
However, the first air contaminant

discharge permit from ODEQ to PGE for
Boardman was dated December 6, 1979.

Comment: One commenter stated that
for the five-year closure option at
Boardman, ODEQ should require
additional interim controls that would
reduce emissions in the remaining five
remaining years of operation.

Response: OAR 340-223-0080
provides alternate requirements in the
event the owner elects to permanently
cease burning coal within five years of
EPA’s SIP approval. Under this
alternative, the NOx emission limit of
0.23 Ib/mmBtu applies beginning July 1,
2011, unless the source satisfies the
requirements in OAR 430-223—
0080(2)(a) and it is demonstrated by
December 31, 2011, that the emission
limit of 0.23 1b/mmBtu cannot be
achieved with combustion controls, in
which case the ODEQ may grant an
extension to July 1, 2013. OAR 340-
223-080(2)(a).

Comment: One commenter requested
that the NOx, SO, and PM emission
limits for PGE Boardman include
emission limits during startup and
shutdown.

Response: The BART rules include do
startup and shutdown emission limits
for the Boardman facility. See OAR 340—
223-0030(1)(d). These limits, which are
three-hour rolling averages, are: Sulfur
dioxide, 1.20 Ib/mmBtu, Nitrogen oxide,
0.70 Ib/mmBtu, and particulate matter
emissions must be minimized to the
extent practicable pursuant to approved
startup and shutdown procedures in
accordance with OAR 340-214-0310.

Comment: As stated above, NPCA
incorporated into their comments a
number of comment letters that had
previously been submitted to ODEQ.
Many of the comments contained in
these letters relate to emission limits or
comments about technologies associated
with the “no closure” option provided
in prior versions of OAR 340-223-0050,
0060, and 0070, and ODEQ’s BART
determination based on PGE operating
the coal-fired boiler at the Boardman
facility until 2040.

Response: The Oregon Regional Haze
Plan submitted to EPA included
revisions to the State’s regional haze
rules at OAR 340-223-0010 through
340-223-0080. In this action, EPA is
taking final action to approve a revision
to the Oregon SIP which incorporates
OAR 340-223-0010 through 340-223—
0080 and specifically includes OAR
340—223-0030. As provided in OAR
340-223-0050, and as explained in the
notice of proposed rulemaking, upon
EPA’s final approval of OAR 340-223—
0030, OAR 340-223-0060 and 340-223—
0070 are repealed as a matter of law. 76
FR 12662-12663. Thus, compliance
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with the “no closure option” or
operating until 2040 is no longer an
alternative. Therefore, the BART
determination associated with that
option is no longer relevant and
responses to comments regarding it are
unnecessary.

II1. Final Action

EPA is approving the BART measures
in the Oregon Regional Haze plan as
meeting the requirements of section
110(a)(2)(D)(1)(I) of the Clean Air Act
with respect to the 1997 8-hour ozone
and 1997 PM2.5 NAAQS. In addition,
EPA is approving portions of the Oregon
Regional Haze Plan, submitted on
December 20, 2010, as meeting the
requirements set forth in section 169A
of the Act and in 40 CFR 51.308(e)
regarding BART. EPA is also approving
the Oregon submittal as meeting the
requirements of 40 CFR 51.308(d)(2) and
(4)(v) regarding the calculation of
baseline and natural conditions for the
Mt. Hood Wilderness Area, Mt. Jefferson
Wilderness Area, Mt. Washington
Wilderness Area, Kalmiopsis
Wilderness Area, Mountain Lakes
Wilderness Area, Gearhart Mountain
Wilderness Area, Crater Lake National
Park, Diamond Peak Wilderness Area,
Three Sisters Wilderness Area,
Strawberry Mountain Wilderness Area,
Eagle Cap Wilderness Area, and Hells
Canyon Wilderness Area, and the
statewide inventory of emissions of
pollutants that are reasonably
anticipated to cause or contribute to
visibility impairment in any mandatory
Class I Federal Area.

IV. Oregon Notice Provision

Oregon Revised Statute 468.126,
which remains unchanged since EPA
last approved Oregon’s SIP, prohibits
ODEQ from imposing a penalty for
violation of an air, water or solid waste
permit unless the source has been
provided five days’ advanced written
notice of the violation and has not come
into compliance or submitted a
compliance schedule within that five-
day period. By its terms, the statute does
not apply to Oregon’s Title V program
or to any program if application of the
notice provision would disqualify the
program from Federal delegation.
Oregon has previously confirmed that,
because application of the notice
provision would preclude EPA approval
of the Oregon SIP, no advance notice is
required for violation of SIP
requirements.

V. Scope of EPA Approval

Oregon has not demonstrated
authority to implement and enforce the
Oregon Administrative rules within

“Indian Country” as defined in 18
U.S.C. 1151. “Indian country” is
defined under 18 U.S.C. 1151 as: (1) All
land within the limits of any Indian
reservation under the jurisdiction of the
United States Government,
notwithstanding the issuance of any
patent, and including rights-of-way
running through the reservation, (2) all
dependent Indian communities within
the borders of the United States,
whether within the original or
subsequently acquired territory thereof,
and whether within or without the
limits of a State, and (3) all Indian
allotments, the Indian titles to which
have not been extinguished, including
rights-of-way running through the same.
Under this definition, EPA treats as
reservations trust lands validly set aside
for the use of a Tribe even if the trust
lands have not been formally designated
as a reservation. Therefore, this SIP
approval does not extend to “Indian
Country” in Oregon. See CAA sections
110(a)(2)(A) (SIP shall include
enforceable emission limits),
110(a)(2)(E)(i) (State must have adequate
authority under State law to carry out
SIP), and 172(c)(6) (nonattainment SIPs
shall include enforceable emission
limits).

VI. Statutory and Executive Orders
Review

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
‘““Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the rule
neither imposes substantial direct

compliance costs on tribal governments,
nor preempts tribal law. Therefore, the
requirements of section 5(b) and 5(c) of
the Executive Order do not apply to this
rule. Consistent with EPA policy, EPA
nonetheless provided a consultation
opportunity to Tribes in Idaho, Oregon
and Washington in letters dated January
14, 2011. EPA received one request for
consultation, and we have followed-up
with that Tribe. This action also does
not have Federalism implications
because it does not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
CAA. This rule also is not subject to
Executive Order 13045 “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because it approves a
state rule implementing a Federal
standard.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the CAA. In this context, in the absence
of a prior existing requirement for the
State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VGS in place of a SIP submission
that otherwise satisfies the provisions of
the CAA. Thus, the requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) do not
apply. This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).

The Congressional Review Act,

5 U.S.C. 801 et seq., as added by the
Small Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
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cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by September 6, 2011. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental
relations, Incorporation by reference,
Nitrogen dioxide, Particulate matter,
Reporting and recordkeeping
requirements, Sulfur oxides, Visibility,
and Volatile organic compounds.

Dated: June 17, 2011.

Dennis J. McLerran,
Regional Administrator, Region 10.
Part 52, chapter I, title 40 of the Code

of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

m 1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart MM—Oregon

m 2. Section 52.1970 is amended by
adding and reserving paragraph (c)(150),
and adding paragraph (c)(151) to read as
follows:

§52.1970 Identification of plan.
* * * * *
* *x %

(c)

(150) [Reserved]

(151) On December 20, 2010, the
Oregon Department of Environmental
Quality submitted a SIP revision to meet
the regional haze requirements of Clean
Air Act section 169A and the interstate
transport requirements of Clean Air Act
section 110(a)(2)(D)(i)(II) as it applies to
visibility for the 1997 8-hour ozone
NAAQS and 1997 PM, s NAAQS.

(i) Incorporation by reference.

(A) December 10, 2010, letter from
ODEQ to the Oregon Secretary of State
requesting filing of permanent rule
amendments to OAR 340-223.

(B) December 10, 2010, filed copy of
State “Certificate and Order for Filing”

verifying the effective date of December
10, 2010, for OAR 340-223-0010, OAR
340-223-0020, OAR 340-223-0030,
OAR 340-223-0040, OAR 340-223—
0050 and OAR 340-223-0080.

(C) The following revised sections of
the Oregon Administrative Rules,
Chapter 340:

(1) 340-223-0010 Purpose of Rules,
effective December 10, 2010.

(2) 340-223-0020 Definitions,
effective December 10, 2010.

(3) 340-223-0030 BART and
Additional Regional Haze Requirements
for the Foster-Wheeler Boiler at the
Boardman Coal-Fired Power Plant
(Federal Acid Rain Program Facility
ORISPL Code 6106), effective December
10, 2010.

(4) 340-223-0040 Federally
Enforceable Permit Limits, effective
December 10, 2010.

(5) 340-223-0050 Alternative
Regional Haze Requirements for the
Foster-Wheeler Boiler at the Boardman
Coal-Fired Power Plant (Federal Acid
Rain Program Facility ORISPL Code
6106), effective December 10, 2010.

(6) 340-223-0080 Alternative
Requirements for the Foster-Wheeler
Boiler at the Boardman Coal-Fired
Power Plant (Federal Acid Rain Program
Facility ORISPL code 6106) Based Upon
Permanently Ceasing the Burning of
Coal Within Five Years of EPA
Approval of the Revision to the Oregon
Clean Air Act State Implementation
Plan Incorporating OAR Chapter 340,
Division 223, effective December 10,
2010.

(ii) Additional material.

(A) The portion of the SIP revision
relating to statewide inventory of
emissions of pollutants that are
reasonably anticipated to cause or
contribute to visibility impairment in
any mandatory Class I Federal Area and
the calculation of baseline and natural
visibility conditions in Oregon Class I
areas, and determination of current and
2018 visibility conditions in Oregon
Class I areas.

(B) [Reserved]

m 3. Section 52.1973 is amended by
adding paragraph (g) to read as follows:

§52.1973 Approval of plans.
* * * * *

(g) Visibility protection. (1) EPA
approves portions of a Regional Haze
SIP revision submitted by the Oregon
Department of Environmental Quality
on December 20, 2010, and adopted by
the Oregon Department of
Environmental Quality Commission on
December 9, 2010, as meeting the
requirements of Clean Air Act section
169A and 40 CFR 51.308(e) regarding
Best Available Retrofit Technology. The

SIP revision also meets the requirements
of 40 CFR 51.308(d)(2) and (d)(4)(v)
regarding the calculation of baseline and
natural conditions for the Mt. Hood
Wilderness Area, Mt. Jefferson
Wilderness Area, Mt Washington
Wilderness Area, Kalmiopsis
Wilderness Area, Mountain Lakes
Wilderness Area, Gearhart Mountain
Wilderness Area, Crater Lake National
Park, Diamond Peak Wilderness Area,
Three Sisters Wilderness Area,
Strawberry Mountain Wilderness Area,
Eagle Cap Wilderness Area, and Hells
Canyon Wilderness Area, and the
statewide inventory of emissions of
pollutants that are reasonably
anticipated to cause or contribute to
visibility impairment in any mandatory
Class I Federal Area. The SIP revision
also meets the requirements of Clean Air
Act section 110(a)(2)(D)(1)(II) as it
applies to visibility for the 1997 8-hour
ozone NAAQS and 1997 PM, s NAAQS.

(2) [Reserved]

m 4. Section 52.1989 is amended by
adding paragraph (b) to read as follows:

§52.1989 Interstate Transport for the 1997
8-hour ozone NAAQS and 1997 PM. 5
NAAQS.

* * * * *

(b) On December 20, 2010, the Oregon
Department of Environmental Quality
submitted a Regional Haze SIP revision,
adopted by the Oregon Environmental
Quality Commission on December 9,
2010. EPA approves the portion of this
submittal relating to section
110(a)(2)(D)(E)I) as it applies to
visibility for the 1997 8-hour ozone
NAAQS and 1997 PM, s NAAQS. The
SIP revision also meets the requirements
of Clean Air Act section 169A and
40 CFR 51.308(e) regarding Best
Available Retrofit Technology and the
requirements of 40 CFR 51.308(d)(2) and
(d)(4)(v) regarding the calculation of
baseline and natural conditions for the
Mt. Hood Wilderness Area, Mt. Jefferson
Wilderness Area, Mt Washington
Wilderness Area, Kalmiopsis
Wilderness Area, Mountain Lakes
Wilderness Area, Gearhart Mountain
Wilderness Area, Crater Lake National
Park, Diamond Peak Wilderness Area,
Three Sisters Wilderness Area,
Strawberry Mountain Wilderness Area,
Eagle Cap Wilderness Area, and Hells
Canyon Wilderness Area, and the
statewide inventory of emissions of
pollutants that are reasonably
anticipated to cause or contribute to
visibility impairment in any mandatory
Class I Federal Area.

[FR Doc. 2011-16635 Filed 7-1-11; 8:45 am]
BILLING CODE 6560-50-P
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

42 CFR Parts 422 and 480
[CMS-3239—-CN]

RIN 0938-AQ55

Medicare Program; Hospital Inpatient

Value-Based Purchasing Program;
Correction

AGENCY: Centers for Medicare &
Medicaid Services (CMS), HHS.
ACTION: Correction of final rule.

SUMMARY: This document corrects
technical errors that appeared in the
final rule published in the Federal
Register on May 6, 2011 (76 FR 26490)
entitled “Medicare Program; Hospital
Inpatient Value-Based Purchasing
Program.”

DATES: Effective Date: These corrections
are effective on July 1, 2011.

FOR FURTHER INFORMATION CONTACT:
Ernessa Brawley, (410) 786—2075.
SUPPLEMENTARY INFORMATION:

I. Background

In FR Doc. 2011-10568 of May 6,
2011 (76 FR 26490), there were a
number of technical errors that are
identified and corrected in the
“Correction of Errors” section below.
The provisions in this correction notice
are effective as if they had been
included in the document published
May 6, 2011. Accordingly, the
corrections are effective on July 1, 2011.

II. Summary of Errors

On page 26490, we made several
typographical errors in the “Table of
Contents” section, and on pages 26493
through 26539, we made typographical

errors to the corresponding section
headings under section “II. Provisions
of the Final Rule and Responses to
Comments.” In the final rule preamble
language, we combined section “II.A”
and section “IL.B” to remove
redundancy in the language and titled
the new combined section “II. A
Overview of the January 7, 2011
Hospital Inpatient VBP Program
Proposed Rule.” We inadvertently failed
to reflect this combination in the table
of contents and corresponding headings
in the preamble language. Therefore, in
section III. of this correction notice, we
correct these errors.

On pages 26513 and 26516, we made
technical and typographical errors with
the numerical values expressed in
Tables 5 and 7, respectively. In these
tables, we are adjusting the “n” value
used to calculate the achievement
threshold and benchmark values listed
in the tables, which properly reflects the
performance standards we have
finalized for the hospital value-based
purchasing program. Therefore, in
section III. 6. and 7. of this notice, we
are correcting these errors in the tables.

III. Correction of Errors

In FR Doc. 2011-10568 of May 6,
2011 (76 FR 26490), make the following
corrections:

1. On page 26490, the “Table of
Contents” section is corrected to read as
follows:

Table of Contents

I. Background

A. Overview

B. Hospital Inpatient Quality Data
Reporting Under Section 501(b) of Public
Law 108-173

C. Hospital Inpatient Quality Reporting
Under Section 5001(a) of Public Law
109-171

D. 2007 Report to Congress: Plan To
Implement a Medicare Hospital Value-
Based Purchasing Program

E. Provisions of the Affordable Care Act
II. Provisions of the Final Rule and Response
to Comments
A. Overview of the January 7, 2011
Hospital Inpatient VBP Program
Proposed Rule
B. Performance Period
C. Measures
D. Performance Standards
E. Methodology for Calculating the Total
Performance Score
F. Applicability of the Value-Based
Purchasing Program to Hospitals
G. The Exchange Function
H. Hospital Notification and Review
Procedures
I. Reconsideration and Appeal Procedures
J. FY 2013 Validation Requirements for
Hospital Value-Based Purchasing
K. Additional Information
L. QIO Quality Data Access
III. Collection of Information Requirements
IV. Economic Analyses
A. Regulatory Impact Analysis
B. Regulatory Flexibility Act Analysis
C. Unfunded Mandates Reform Act
Analysis
V. Federalism Analysis

2. On page 26494, in the third
column; the section heading “C.
Performance Period” is corrected to read
“B. Performance Period”.

3. On page 26495, in the third
column; the section heading “D.
Measures” is corrected to read “C.
Measures”.

4. On page 26511, in the first column;
the section heading “E. Performance
Standards” is corrected to read “D.
Performance Standards”.

5. On page 26513, in the first column;
the section heading “F. Methodology for
Calculating the Total Performance
Score” is corrected to read “E.
Methodology for Calculating the Total
Performance Score”.

6. On page 26513, Table 5 is corrected
to read as follows:

TABLE 5—ACHIEVEMENT THRESHOLDS FOR THE FY 2014 HOSPITAL VBP PROGRAM MORTALITY OUTCOME MEASURES

[Displayed as survival rates]

Performance
Measure 1D Measure description (agﬁ?:\?ear;%nt
threshold)
Mortality Outcome Measures
MORT-30-AMI .......... Acute Myocardial Infarction (AMI) 30-Day Mortality Rate .........cccceeiiiriiiiiiiicieeeee e .8477
MORT-30-HF Heart Failure (HF) 30-Day Mortality Rate .8861
MORT-30 PN ............ Pneumonia (PN) 30-Day Mortality RAE .........cccoiiiiiiiiiiiieiie et .8818

7. On page 26516, Table 7 is corrected
to read as follows:
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TABLE 7—FINAL BENCHMARKS FOR THE FY 2014 HOSPITAL VBP PROGRAM MORTALITY OUTCOME MEASURES

[Displayed as survival rates]

Measure 1D Measure description Benchmark
Mortality Outcome Measures
MORT-30-AMI .......... Acute Myocardial Infarction (AMI) 30-Day Mortality Rate ........cccoiiiiiiiiiiiiiecie e .8673
MORT-30-HF ... | Heart Failure (HF) 30-Day Mortality Rate .9042
MORT-30 PN ............ Pneumonia (PN) 30-Day Mortality RAtE .........cccoiiiiiiiiiieie ettt .9021

8. On page 26527, in the first column;
the section heading ““G. Applicability of
the Value-Based Purchasing Program”
Hospitals is corrected to read “F.
Applicability of the Value-Based
Purchasing Program to Hospitals”.

9. On page 26531, in the first column;
the section heading ‘“H. Exchange
Function” is corrected to read “G. The
Exchange Function”.

10. On page 26534, in the second
column; the section heading “I. Hospital
Notification and Review Procedures” is
corrected to read “H. Hospital
Notification and Review Procedures”.

11. On page 26536, in the third
column; the section heading ““J.
Reconsideration and Appeal
Procedures” is corrected to read “IL
Reconsideration and Appeal
Procedures”.

12. On page 26537, in the first
column; the section heading “K. FY
2013 Validation Requirements for
Hospital Value-Based Purchasing” is
corrected to read “J. FY 2013 Validation
Requirements for Hospital Value-Based
Purchasing”.

13. On page 26538, in the first
column; the section heading “L.
Additional Information” is corrected to
read “K. Additional Information”.

14. On page 26539, in the second
column; the section heading “M. QIO
Quality Data Access” is corrected to
read “L. QIO Quality Data Access”.

IV. Waiver of Proposed Rulemaking

We ordinarily publish a notice of
proposed rulemaking in the Federal
Register to provide a period for public
comment before the provisions of a rule
take effect in accordance with section
553(b) of the Administrative Procedure
Act (APA) (5 U.S.C. 553(b)). However,
we can waive this notice and comment
procedure if the Secretary finds, for
good cause, that the notice and
comment process is impracticable,
unnecessary, or contrary to the public
interest, and incorporates a statement of
the finding and the reasons therefore in
the notice.

Section 553(d) of the APA ordinarily
requires a 30-day delay in effective date
of final rules after the date of their
publication in the Federal Register.

This 30-day delay in effective date can
be waived, however, if an agency finds
for good cause that the delay is
impracticable, unnecessary, or contrary
to the public interest, and the agency
incorporates a statement of the findings
and its reasons in the rule issued.

This notice merely corrects technical

and typographic errors in the Hospital
Inpatient Value-Based Purchasing
Program final rule that was published
on May 6, 2011 and becomes effective
on July 1, 2011. The changes are not
substantive changes to the policies or
payment methodologies. Therefore, we
believe that undertaking further notice
and comment procedures to incorporate
these corrections and delaying the
effective date of these changes is
unnecessary. In addition, we believe it
is important for the public to have the
correct information as soon as possible,
and believe it is contrary to the public
interest to delay the dissemination of it.
For the reasons stated above, we find
there is good cause to waive notice and
comment procedures and the 30-day
delay in the effective date for this
correction notice.
(Catalog of Federal Domestic Assistance
Program No. 93.773, Medicare—Hospital
Insurance; and Program No. 93.774,
Medicare—Supplementary Medical
Insurance Program)

Dated: June 28, 2011.

Dawn L. Smalls,

Executive Secretary to the Department.
[FR Doc. 2011-16763 Filed 7-1-11; 8:45 am]
BILLING CODE 4120-01-P

DEPARTMENT OF THE INTERIOR
Office of the Secretary of the Interior
43 CFR Part 10

RIN 1024—-AD98

Native American Graves Protection
and Repatriation Act Regulations—
Definition of “Indian Tribe”

AGENCY: Office of the Secretary, Interior.

ACTION: Interim final rule with request
for comments.

SUMMARY: This amendment to the
Department’s regulations implementing
the Native American Graves Protection
and Repatriation Act (NAGPRA)
removes the definition of “Indian tribe,”
because it is inconsistent with the
statutory definition of that term.

DATES: This rule is effective July 5,

2011. Comments must be received by

September 6, 2011.

ADDRESSES: You may submit comments,

identified by the Regulation Identifier

Number (RIN) 1024-AD98, by any of the

following methods:

—Federal rulemaking portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

—Mail to: Dr. Sherry Hutt, Manager,
National NAGPRA Program, National
Park Service, 1201 Eye Street, NW.,
(2253), Washington, DC 20005.

—Hand deliver to: Dr. Sherry Hutt, 1201
Eye Street, NW., 8th floor,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Dr.

Sherry Hutt, Manager, National

NAGPRA Program, National Park

Service, 1201 Eye Street, NW., 8th floor,

Washington, DC 20005, telephone (202)

354-1479, facsimile (202) 371-5197.

SUPPLEMENTARY INFORMATION:

Authority

The Secretary is responsible for
implementation of the Native American
Graves Protection and Repatriation Act,
including the issuance of appropriate
regulations implementing and
interpreting its provisions. See 25 U.S.C.
3001 et seq.

Background

The Native American Graves
Protection and Repatriation Act
(NAGPRA) addresses the rights of lineal
descendants, Indian Tribes, and Native
Hawaiian organizations to certain
Native American human remains,
funerary objects, sacred objects, and
objects of cultural patrimony. NAGPRA
defines “Indian tribe” as “any tribe,
band, nation, or other organized group
or community of Indians, including any
Alaska Native village (as defined in, or
established pursuant to, the Alaska
Native Claims Settlement Act) (43
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U.S.C. 1601 et seq.), which is recognized
as eligible for the special programs and
services provided by the United States
to Indians because of their status as
Indians” (25 U.S.C. 3001(7)).

The Department of the Interior
(Department) published the initial rules
to implement NAGPRA on
December 4, 1995 (60 FR 62158). These
rules defined “Indian tribe” to include,
in addition to any Alaska Native village,
any Alaska Native corporation (43 CFR
10.2(b)(2)).

From July 2009 to July 2010, at the
request of Congress, the Government
Accountability Office (GAO) conducted
a performance audit to address the
status of NAGPRA implementation
among Federal agencies. In its report,
Native American Graves Protection and
Repatriation Act: After Almost 20 Years,
Key Federal Agencies Still Have Not
Fully Complied with the Act (Report no.
GAO-10-768 (July 2010); GAO Report),
the GAO recommended, among other
things, that the National NAGPRA
Program, in conjunction with the
Department’s Office of the Solicitor,
reassess whether any Alaska Native
corporations should be considered as
“eligible entities for purposes of
carrying out NAGPRA. * * *” (GAO
Report, at 55).

The recommendation and analysis in
the GAO report have engendered
significant uncertainty on the part of
museums and Federal agencies
concerning the status of Alaska Native
corporations under NAGPRA. The
Department has received a number of
questions including whether Alaska
Native corporations may assert claims
for human remains and other cultural
items; whether the NAGPRA
requirements for consultation with
Indian Tribes apply to Alaska Native
corporations; whether Alaska Native
corporations are authorized under the
law to bring matters to the NAGPRA
Review Committee; and whether Alaska
Native corporations can be recipients of
grants authorized by NAGPRA.

To address these questions, and as
recommended by GAO, the
Department’s Office of the Solicitor
examined the legal basis for the existing
regulatory provision that included
Alaska Native corporations as Indian
Tribes under the Act. The opinion of the
Solicitor’s Office is posted on the
National NAGPRA Program’s Web site
at http://www.nps.gov/history/nagpra/
DOCUMENTS/Solicitors Memo
ANCSA 03182011.pdf. The Solicitor’s
Office found that Congress did not
import the definition of “Indian tribe”
into NAGPRA verbatim from the Indian
Self Determination and Education
Assistance Act (25 U.S.C. 450b;

ISDEAA). Whereas the ISDEAA
definition includes Alaska Native
corporations, the NAGPRA definition
does not. According to the legislative
history of NAGPRA, the definition of
“Indian tribe” in the Act was
deliberately changed from that in the
ISDEAA in order to “delete[ ] land
owned by any Alaska Native
Corporation from being considered as
‘tribal land’”’ (136 Cong. Rec. 36,815
(1990)). The Solicitor’s Office “therefore
strongly recommend[ed] that the
regulatory definition of ‘Indian tribe’ be
changed as soon as feasible to conform
to the statutory definition.” This interim
final rule implements that
recommendation by deleting the
regulatory definition of “Indian tribe.”
The effect of the removal of the
definition from the regulations is that
we will now use only the statutory
definition of “Indian tribe” in
implementing NAGPRA.

Compliance With Other Laws and
Executive Orders

Regulatory Planning and Review
(Executive Order 12866)

This document is not a significant
rule and has not been reviewed by the
Office of Management and Budget under
Executive Order 12866.

(1) This rule will not have an effect of
$100 million or more on the economy.
It will not adversely affect in a material
way the economy, productivity,
competition, jobs, the environment,
public health or safety, or State, local,
or Tribal governments or communities.

(2) This rule will not create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency.

(3) This rule does not materially alter
the budgetary impact of entitlements,
grants, user fees, or loan programs, or
the rights or obligations of their
recipients.

(4) This rule does not raise novel legal
or policy issues.

Regulatory Flexibility Act (RFA)

The Department of the Interior
certifies that this rule will not have a
significant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.).

Small Business Regulatory Enforcement
Fairness Act (SBREFA)

This rule is not a major rule under
5 U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
This rule:

a. Does not have an annual effect on
the economy of $100 million or more.

b. Will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State,
local or Tribal government agencies, or
geographic regions.

c. Does not have significant adverse
effects on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises.

Unfunded Mandates Reform Act
(UMRA)

This rule does not impose an
unfunded mandate on State, local, or
Tribal governments or the private sector
of more than $100 million per year. The
rule does not have a significant or
unique effect on State, local or Tribal
governments, or the private sector. A
statement containing the information
required by the Unfunded Mandates
Reform Act (2 U.S.C. 1531 et seq.) is not
required.

Takings (Executive Order 12630)

Under the criteria in Executive Order
12630, this rule does not have
significant takings implications. A
takings implication assessment is not
required. No taking of personal property
will occur as a result of this rule.

Federalism (Executive Order 13132)

Under the criteria in Executive Order
13132, this rule does not have sufficient
Federalism implications to warrant the
preparation of a Federalism summary
impact statement. A Federalism
summary impact statement is not
required.

Consultation With Indian Tribes
(Executive Order 13175)

Under the criteria in Executive Order
13175 we have evaluated this rule and
determined that it has no potential
effects on Federally recognized Indian
Tribes.

Paperwork Reduction Act (PRA)

This regulation does not contain
information collection requirements,
and a submission under the PRA is not
required.

National Environmental Policy Act
(NEPA)

This rule does not constitute a major
Federal action significantly affecting the
quality of the human environment. A
detailed statement under NEPA is not
required because the rule is covered by
a categorical exclusion under 43 CFR
46.210(i), “Policies, directives,
regulations, and guidelines: that are of
an administrative, financial, legal,
technical, or procedural nature; or
whose environmental effects are too
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broad, speculative, or conjectural to
lend themselves to meaningful analysis
and will later be subject to the NEPA
process, either collectively or case-by-
case.” We have also determined that the
rule does not involve any of the
extraordinary circumstances listed in 43
CFR 46.215 that would require further
analysis under NEPA.

Information Quality Act (IQA)

In developing this rule, we did not
conduct or use a study, experiment, or
survey requiring peer review under the
Information Quality Act (Pub. L. 105—
554).

Effects on the Energy Supply (Executive
Order 13211)

The rule is not a significant energy
action under the definition in Executive
Order 13211. A statement of Energy
Effects is not required.

Determination To Issue an Interim
Final Rule With Immediate Effective
Date

The Department is publishing this
rule as an interim final rule with request
for comment, but without prior notice
and opportunity for comment, as
allowed by the Administrative
Procedure Act (5 U.S.C. 553(b)(3)(B)).
Under this provision, an agency may
issue a regulatory action without notice
and an opportunity for comment when
the agency, for good cause, finds that
the notice and comment procedures are
“impracticable, unnecessary or contrary
to the public interest.” The Department
for good cause finds that prior notice
and comment are unnecessary because
this rule amends the existing rule to
conform with the Act. See, e.g.,
Komjathy v. National Transp. Safety
Bd., 832 F.2d 1294, 1296-1297 (DC Cir.
1987), and Gray Panthers Advocacy
Committee, et al. v. Sullivan, 936 F.2d
1284 (DC Cir. 1991). Under 5 U.S.C.
553(d)(3), the Department for good
cause finds that this rule should be
made effective upon publication in the
Federal Register, rather than after the
usual 30-day period. This finding is
based on the uncertainty caused by the
GAO report described above and the
need to ensure compliance with the
requirements of the Act.

The Department is requesting
comments on this interim final rule. The
Department will review any comments
received and anticipates responses to
comments in either a new final rule or
in a future proposed rulemaking also
addressing other substantive changes to
the regulations found at 43 CFR part 10.

Drafting Information

This interim final rule was prepared
by staff of the National NAGPRA
Program and of the Office of the
Solicitor, Divisions of Parks and
Wildlife and Indian Affairs.

Public Participation

It is the policy of the Department of
the Interior, whenever practicable, to
afford the public an opportunity to
participate in the rulemaking process.
Accordingly, interested persons may
submit written comments regarding this
interim final rule to the address noted
at the beginning of this rulemaking.

Public Availability of Comments

Before including your address, phone
number, e-mail address, or other
personal identifying information in your
comment, you should be aware that
your entire comment including your
personal identifying information may be
made publicly available at any time.
While you can ask us in your comment
to withhold your personal identifying
information from public review, we
cannot guarantee that we will be able to
do so.

List of Subjects in 43 CFR Part 10

Administrative practice and
procedure, Graves, Hawaiian Natives,
Historic preservation, Indians—claims,
Museums, Reporting and recordkeeping
requirements, Repatriation.

In consideration of the foregoing, the
Department of the Interior amends
43 CFR part 10 as follows:

PART 10—NATIVE AMERICAN
GRAVES PROTECTION AND
REPATRIATION REGULATIONS

m 1. The authority for part 10 continues
to read as follows:

Authority: 25 U.S.C. 3001 et seq.
§10.2 [Removed and Reserved]

m 2.In §10.2, remove and reserve
paragraph (b)(2).

Dated: June 7, 2011.
Rachel Jacobson,

Acting Assistant Secretary for Fish and
Wildlife and Parks.

[FR Doc. 2011-16788 Filed 7-1-11; 8:45 am]
BILLING CODE 4312-50-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 65

[Docket ID FEMA-2011-0002]

Changes in Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency, DHS.
ACTION: Final rule.

SUMMARY: Modified Base (1% annual-
chance) Flood Elevations (BFEs) are
finalized for the communities listed
below. These modified BFEs will be
used to calculate flood insurance
premium rates for new buildings and
their contents.

DATES: The effective dates for these
modified BFEs are indicated on the
following table and revise the Flood
Insurance Rate Maps (FIRMs) in effect
for the listed communities prior to this
date.

ADDRESSES: The modified BFEs for each
community are available for inspection
at the office of the Chief Executive
Officer of each community. The
respective addresses are listed in the
table below.

FOR FURTHER INFORMATION CONTACT: Luis
Rodriguez, Chief, Engineering
Management Branch, Federal Insurance
and Mitigation Administration, Federal
Emergency Management Agency, 500 C
Street, SW., Washington, DC 20472,
(202) 646—4064, or (e-mail)
luis.rodriguez1@dhs.gov.

SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
(FEMA) makes the final determinations
listed below of the modified BFEs for
each community listed. These modified
BFEs have been published in
newspapers of local circulation and
ninety (90) days have elapsed since that
publication. The Deputy Federal
Insurance and Mitigation Administrator
has resolved any appeals resulting from
this notification.

The modified BFEs are not listed for
each community in this notice.
However, this final rule includes the
address of the Chief Executive Officer of
the community where the modified BFE
determinations are available for
inspection.

The modified BFEs are made pursuant
to section 206 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4105,
and are in accordance with the National
Flood Insurance Act of 1968, 42 U.S.C.
4001 et seq., and with 44 CFR part 65.
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For rating purposes, the currently
effective community number is shown
and must be used for all new policies
and renewals.

The modified BFEs are the basis for
the floodplain management measures
that the community is required either to
adopt or to show evidence of being
already in effect in order to qualify or
to remain qualified for participation in
the National Flood Insurance Program
(NFIP).

These modified BFEs, together with
the floodplain management criteria
required by 44 CFR 60.3, are the
minimum that are required. They
should not be construed to mean that
the community must change any
existing ordinances that are more
stringent in their floodplain
management requirements. The
community may at any time enact
stricter requirements of its own or
pursuant to policies established by other
Federal, State, or regional entities.

These modified BFEs are used to meet
the floodplain management

requirements of the NFIP and also are
used to calculate the appropriate flood
insurance premium rates for new
buildings built after these elevations are
made final, and for the contents in those
buildings. The changes in BFEs are in
accordance with 44 CFR 65.4.

National Environmental Policy Act.
This final rule is categorically excluded
from the requirements of 44 CFR part
10, Environmental Consideration. An
environmental impact assessment has
not been prepared.

Regulatory Flexibility Act. As flood
elevation determinations are not within
the scope of the Regulatory Flexibility
Act, 5 U.S.C. 601-612, a regulatory
flexibility analysis is not required.

Regulatory Classification. This final
rule is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866 of September 30,
1993, Regulatory Planning and Review,
58 FR 51735.

Executive Order 13132, Federalism.
This final rule involves no policies that

have federalism implications under
Executive Order 13132, Federalism.

Executive Order 12988, Civil Justice
Reform. This final rule meets the
applicable standards of Executive Order
12988.

List of Subjects in 44 CFR Part 65

Flood insurance, Floodplains,
Reporting and recordkeeping
requirements.

Accordingly, 44 CFR part 65 is
amended to read as follows:

PART 65—[AMENDED]

m 1. The authority citation for part 65
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p.376.

§65.4 [Amended]

m 2. The tables published under the
authority of § 65.4 are amended as
follows:

State and county Locatlorlllghd case Dﬁ;%éngo?iizag; %ivgﬁgﬁggr Chief executive officer of community Eﬂne]g:;‘i'ffcgtaigen of ComNn;t.Jnlty
Alabama: Tusca- City of Tuscaloosa January 10, 2011; January 17, | The Honorable Walter Maddox, Mayor, | December 31, 2010 ....... 010203
loosa (FEMA (10-04-7227P). 2011; The Tuscaloosa News. City of Tuscaloosa, P.O. Box 2089,
Docket No.: B— Tuscaloosa, AL 35401.
1186).
California: Riverside, | City of Hemet (10— December 24, 2010; December | The Honorable Jerry Franchville, Mayor, | December 17, 2010 ....... 060253
(FEMA Docket 09-2521P). 31, 2010; The Press-Enter- City of Hemet, 445 East Florida Ave-
No.: B-1186). prise. nue, Hemet, CA 92543.
Colorado:
El Paso, (FEMA | City of Colorado January 5, 2011; January 12, | The Honorable Lionel Rivera, Mayor, City | December 29, 2010 ....... 080060
Docket No.: Springs (10-08— 2011; The EI Paso County of Colorado Springs, P.O. Box 1575,
B-1191). 0471P). Advertiser and News. Colorado Springs, CO 80901.
El Paso, (FEMA | Unincorporated December 22, 2010; December | The Honorable Amy Lathen, Chair, El | April 28, 2011 080059
Docket No.: areas of El Paso 29, 2010; The EI Paso Coun- Paso County Board of Commissioners,
B-1177). County (10-08— ty Advertiser and News. 27 East Vermijo Avenue, Colorado
0838P). Springs, CO 80903.
Florida:
Lee, (FEMA City of Sanibel (10— | December 29, 2010; January 5, | The Honorable Kevin Ruane, Mayor, City | December 21, 2010 ....... 120402
Docket No.: 04-5333P). 2011; The News-Press. of Sanibel, 800 Dunlop Road, Sanibel,
B-1177). FL 33957.
Lee, (FEMA Unincorporated November 3, 2010; November | The Honorable Frank Mann, Chair, Lee | October 27, 2010 .......... 125124
Docket No.: areas of Lee 10, 2010; The News-Press. County Board of Commissioners, 2120
B-1191). County (10-04— Main Street, Fort Myers, FL 33901.
7794P).
Volusia, (FEMA | City of Daytona December 27, 2010; January 3, | The Honorable Glenn Ritchey, Mayor, | December 20, 2010 ....... 125099
Docket No.: Beach (10-04— 2011; The Daytona Beach City of Daytona Beach, 301 South
B-1177). 6547P). News-Journal. Ridgewood Avenue, Daytona Beach,
FL 32114.
Georgia: Coweta, City of Senoia (11— December 16, 2010; December | The Honorable Robert K. Belisle, Mayor, | April 22, 2011 ................ 130301
(FEMA Docket 04-0184P). 23, 2010; The Times-Herald. City of Senoia, P.O. Box 310, Senoia,
No.: B-1177). GA 30276.
Nevada:
Washoe, (FEMA | City of Reno (10— January 4, 2011; January 11, | The Honorable Bob Cashell, Mayor, City | December 28, 2010 ....... 320020
Docket No.: 09-3236P). 2011; The Reno Gazette- of Reno, P.O. Box 1900, Reno, NV
B-1186). Journal. 89505.
Washoe, (FEMA | City of Sparks (10— January 4, 2011; January 11, | The Honorable Geno Martini, Mayor, City | December 28, 2010 ....... 320021
Docket No.: 09-3236P). 2011; The Reno Gazette- of Sparks, 431 Prater Way, Sparks, NV
B-1186). Journal. 89431.
North Carolina:
Catawba, City of Conover (10— | July 7, 2010; July 14, 2010; | The Honorable Lee E. Moritz, Jr., Mayor, | July 30, 2010 ................. 370053
(FEMA Dock- 04-2641P). The Observer News Enter- City of Conover, P.O. Box 549,
et No.: B— prise. Conover, NC 28613.
1150).
Catawba, City of Newton (10— | July 7, 2010; July 14, 2010; | The Honorable Robert A. Mullinax, | July 30, 2010 ................. 370057
(FEMA Dock- 04-2641P). The Observer News Enter- Mayor, City of Newton, 401 North Main
et No.: B— prise. Avenue, Newton, NC 28658.
1150).
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State and county Locatlorlllghd case Dﬁ;%éngo?iizag; %ivgﬁgﬁggr Chief executive officer of community Eﬂne]g:;‘i'ffcgtaigen of ComNn;t.Jnlty
Chatham, Unincorporated September 9, 2010; September | Mr. Charlie Horne, Chatham County Man- | January 14, 2011 ......... 370299
(FEMA Dock- areas of Chatham 16, 2010; The Chatham ager, P.O. Box 1809, 12 East Street,
et No.: B—- County (10-04— News. Pittsboro, NC 27312.
1160). 0659P).
Dare, (FEMA Town of Kill Devil November 9, 2010; November | The Honorable Raymond Sturza, Mayor, | October 29, 2010 .......... 375353
Docket No.: Hills (10-04— 16, 2010; The Coastland Town of Kill Devil Hills, P.O. Box 1719,
B-1191). 3184P). Times. Kill Devil Hills, NC 27948.
Ohio:
Lake, (FEMA City of Painesville January 3, 2011; January 10, | The Honorable Joseph Hada, Jr., Presi- | January 24, 2011 .......... 390319
Docket No.: (10-05-6522P). 2011; The News-Herald. dent, Painesville City Council, P.O. Box
B-1186). 601, 7 Richmond Street, Painesville,
OH 44077.
Lake, (FEMA Unincorporated January 3, 2011; January 10, | The Honorable Raymond E. Sines, Presi- | January 24, 2011 .......... 390771
Docket No.: areas of Lake 2011; The News-Herald. dent, Lake County Board of Commis-
B-1186). County (10-05— sioners, P.O. Box 490, 105 Main
6522P). Street, Painesville, OH 44077.
Pennsylvania:
Adams, (FEMA | Township of December 23, 2010; December | Mr. Dan Worley, Chairman, Township of | December 15, 2010 ....... 421162
Docket No.: Latimore (10-03— 30, 2010; The Gettysburg Latimore Board of Supervisors, 559 Old
B-1177). 2196P). Times. U.S. Route 15, York Springs, PA 17372.
Adams, (FEMA | Township of Reading | December 23, 2010; December | Mr. Bob Zangueneh, Chairman, Township | December 15, 2010 ....... 420004
Docket No.: (10-03-2196P). 30, 2010; The Gettysburg of Reading Board of Supervisors, 50
B-1177). Times. Church Road, East Berlin, PA 17316.
Texas: Collin, City of Plano (10— December 9, 2010; December | The Honorable Phil Dyer, Mayor, City of | April 15, 2011 480140
(FEMA Docket 06-1746P). 16, 2010; The Plano Star- Plano, 1520 Avenue K, Plano, TX
No.: B-1177). Courier. 75074.
Utah: Salt Lake, City of West Jordan | December 16, 2010; December | The Honorable Melissa K. Johnson, | April 22, 2011 ............... 490108
(FEMA Docket (10-08-0678P). 283, 2010; The Salt Lake Trib- Mayor, City of West Jordan, 8000
No.: B-1177). une. South Redwood Road, West Jordan,
UT 84088.
Wyoming:
Laramie, (FEMA | City of Cheyenne December 8, 2010; December | The Honorable Richard Kaysen, Mayor, | April 14, 2011 ................ 560030
Docket No.: (10-08-0553P). 15, 2010; The Wyoming Trib- City of Cheyenne, 2101 O’Neil Avenue,
B-1177). une-Eagle. Room 310, Cheyenne, WY 82001.
Laramie, (FEMA | Unincorporated December 8, 2010; December | The Honorable Jeff Ketchman, Chairman, | April 14, 2011 ................ 560029
Docket No.: areas of Laramie 15, 2010; The Wyoming Trib- Laramie County Board of Commis-
B-1177). County (10-08— une-Eagle. sioners, 310 West 19th Street, Suite
0553P). 300, Cheyenne, WY 82001.
Uinta, (FEMA Unincorporated December 17, 2010; December | The Honorable Bob Stoddard, Chairman, | April 25, 2011 ................ 560053
Docket No.: areas of Uinta 24, 2010; The Uinta County Uinta County Board of Commissioners,
B-1191). County (10-08— Herald. 225 9th Street, Evanston, WY 82930.
0740P).

(Catalog of Federal Domestic Assistance No.
97.022, “Flood Insurance.”)

Dated: June 23, 2011.
Sandra K. Knight,
Deputy Federal Insurance and Mitigation
Administrator, Mitigation, Department of
Homeland Security, Federal Emergency
Management Agency.
[FR Doc. 2011-16779 Filed 7-1-11; 8:45 am]
BILLING CODE 9110-12-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 67
[Docket ID FEMA-2011-0002]

Final Flood Elevation Determinations

AGENCY: Federal Emergency
Management Agency, DHS.

ACTION: Final rule.

SUMMARY: Base (1% annual-chance)
Flood Elevations (BFEs) and modified
BFEs are made final for the

communities listed below. The BFEs
and modified BFEs are the basis for the
floodplain management measures that
each community is required either to
adopt or to show evidence of being
already in effect in order to qualify or
remain qualified for participation in the
National Flood Insurance Program
(NFIP).

DATES: The date of issuance of the Flood
Insurance Rate Map (FIRM) showing
BFEs and modified BFEs for each
community. This date may be obtained
by contacting the office where the maps
are available for inspection as indicated
in the table below.

ADDRESSES: The final BFEs for each
community are available for inspection
at the office of the Chief Executive
Officer of each community. The
respective addresses are listed in the
table below.

FOR FURTHER INFORMATION CONTACT: Luis
Rodriguez, Chief, Engineering
Management Branch, Federal Insurance
and Mitigation Administration, Federal
Emergency Management Agency, 500 C
Street SW., Washington, DC 20472,

(202) 646—4064, or (e-mail)
luis.rodriguez1@dhs.gov.

SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
(FEMA) makes the final determinations
listed below for the modified BFEs for
each community listed. These modified
elevations have been published in
newspapers of local circulation and
ninety (90) days have elapsed since that
publication. The Deputy Federal
Insurance and Mitigation Administrator
has resolved any appeals resulting from
this notification.

This final rule is issued in accordance
with section 110 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4104,
and 44 CFR part 67. FEMA has
developed criteria for floodplain
management in floodprone areas in
accordance with 44 CFR part 60.

Interested lessees and owners of real
property are encouraged to review the
proof Flood Insurance Study and FIRM
available at the address cited below for
each community. The BFEs and
modified BFEs are made final in the
communities listed below. Elevations at
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selected locations in each community

are shown.

National Environmental Policy Act.
This final rule is categorically excluded
from the requirements of 44 CFR part
10, Environmental Consideration. An
environmental impact assessment has

not been prepared.

Regulatory Flexibility Act. As flood
elevation determinations are not within
the scope of the Regulatory Flexibility
Act, 5 U.S.C. 601-612, a regulatory
flexibility analysis is not required.

Regulatory Classification. This final
rule is not a significant regulatory action
under the criteria of section 3(f) of

1993, Regulatory Planning and Review,
58 FR 51735.

Executive Order 13132, Federalism.
This final rule involves no policies that
have federalism implications under
Executive Order 13132.

Executive Order 12988, Civil Justice
Reform. This final rule meets the
applicable standards of Executive Order
12988.

List of Subjects in 44 CFR Part 67

Administrative practice and
procedure, Flood insurance, Reporting
and recordkeeping requirements.

Executive Order 12866 of September 30,

Accordingly, 44 CFR part 67 is

amended as follows:

PART 67—[AMENDED]

m 1. The authority citation for part 67
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§67.11

[Amended]

m 2. The tables published under the
authority of §67.11 are amended as

follows:

Flooding source(s)

Location of referenced elevation

*Elevation in feet
(NGVD)

+ Elevation in feet
(NAVD)
#Depth in feet
above ground
A Elevation in me-

Communities
affected

ters (MSL)
Modified
Rio Grande County, Colorado, and Incorporated Areas
Docket No.: FEMA-B-1097
Willow Creek .......cccevvevveiernienne At the confluence with the Rio Grande, approximately 400 +8154 | Unincorporated Areas of Rio
feet north of U.S. Route 160. Grande County.
Approximately 1.1 miles south of East Lake Court ............ + 8766
*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.
AMean Sea Level, rounded to the nearest 0.1 meter.
ADDRESSES
Unincorporated Areas of Rio Grande County
Maps are available for inspection at 925 6th Street, Del Norte, CO 81132.
Clay County, Indiana, and Incorporated Areas
Docket No.: FEMA-B-1115
Birch Creek-Pouges Run .......... Approximately 720 feet downstream of White Rock Road +624 | City of Brazil, Unincor-
porated Areas of Clay
County.
Approximately 1.29 miles upstream of White Rock Road .. +652

*National Geodetic Vertical Datum.

+North American Vertical Datum.
# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

City of Brazil

ADDRESSES

Maps are available for inspection at City Hall, 203 East National Avenue, Brazil, IN 47834.

Unincorporated Areas of Clay County

Maps are available for inspection at the Clay County Emergency Management Agency, Clay County Justice Center, 611 East Jackson Street,

Brazil, IN 47834.

Wyandotte County, Kansas, and Incorporated Areas

Docket No.: FEMA B-1098

Marshall Creek

Marshall Creek Tributary

Missouri River

Spring Creek

Wolf Creek

At the confluence with Wyandotte County Lake
Approximately 80 feet downstream of North 99th Street ...
At the confluence with Marshall Creek
Approximately 2,000 feet upstream of Parallel Avenue
Approximately 3,500 feet downstream of Fairfax Bridge ....
Just upstream of 1-635
At the confluence with Connor Creek
Approximately 700 feet upstream of 2nd Street ..
Just upstream of Lakewood Drive
Approximately 1,500 feet downstream of Woodend Road

+833
+928
+842
+916
+756
+758
+764
+787
+857
+777

City of Kansas City.
City of Kansas City.

City of Kansas City.

City of Bonner Springs.

City of Bonner Springs.
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* Elevation in feet
(NGVD)
+ Elevation in feet
(NAVD) .
Flooding source(s) Location of referenced elevation #Depth in feet Co:?frg&gléles
above ground
A Elevation in me-
ters (MSL)
Modified
Approximately 3,100 feet upstream of Kump Avenue ........ +794
*National Geodetic Vertical Datum.
+ North American Vertical Datum.
# Depth in feet above ground.
AMean Sea Level, rounded to the nearest 0.1 meter.
ADDRESSES
City of Bonner Springs
Maps are available for inspection at 205 East 2nd Street, Bonner Springs, KS 66012.
City of Kansas City
Maps are available for inspection at City Hall, 701 North 7th Street, Kansas City, KS 66101.
Franklin Parish, Louisiana, and Incorporated Areas
Docket No.: FEMA-B-1109
Ash Slough ..o Just upstream of Riser Road ..........cccccooviniiiiiiniiiiine +69 | Unincorporated Areas of
Franklin Parish.
Approximately 700 feet downstream of Wyman Road ....... +70
Batey Bayou ........cccccoeiiiiiinennn. Just downstream of Kansas Street ..........ccocceviiienneniienne +65 | Town of Wisner, Unincor-
porated Areas of Franklin
Parish.
Approximately 800 feet upstream of State Highway 15 ..... +72
Cypress Slough ........cccecvnennen. Just upstream of Kansas Street ..........c.ccccovieieniencniecncns +65 | Unincorporated Areas of
Franklin Parish.
Just downstream of Maple Street ...........cccoceeviiiiiiiiciineene +73
Turkey Creek ......cccoevvveirneenne Approximately 500 feet upstream of Highway 3201 ........... +64 | Unincorporated Areas of
Franklin Parish.
Approximately 0.5 mile upstream of Alice Shaw Road ...... +69

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

ADDRESSES
Town of Wisner
Maps are available for inspection at the Town Hall, 9530 Natchez Street, Wisner, LA 71378.

Unincorporated Areas of Franklin Parish
Maps are available for inspection at the Franklin Parish Police Jury, 6558 Main Street, Winnsboro, LA 71295.

Simpson County, Mississippi, and Incorporated Areas
Docket No.: FEMA-B-1098

Pearl River ......ccccoocviviiiiiennnn. Approximately 1.2 miles downstream of U.S. Route 28 ..... +229 | Unincorporated Areas of
Simpson County.

Approximately 1.0 mile upstream of U.S. Route 28 ........... +233

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

ADDRESSES

Unincorporated Areas of Simpson County
Maps are available for inspection at 100 Court Street, Room 2, Mendenhall, MS 39114.

Gallatin County, Montana, and Incorporated Areas
Docket No.: FEMA-B-1109

Bridger Creek .......ccccovvvveneninnns Approximately 1.0 mile downstream of Story Mill Road ..... +4688 | City of Bozeman.
Just downstream of Story Mill Road +4731
Buster Gulch .......cccccoiiiiinenenns Approximately 0.9 mile upstream of Airport Road ... +4480 | Unincorporated Areas of
Gallatin County.
Approximately 4.2 miles upstream of Airport Road ............ +4568
East Gallatin River ................... Just downstream of Airport Road ........c.ccoeceeiiiiieiniciienne +4463 | City of Bozeman, Unincor-
porated Areas of Gallatin
County.

Approximately 2.1 miles downstream of Story Hill Road ... +4791
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Flooding source(s)

Location of referenced elevation

* Elevation in feet
(NGVD)

+ Elevation in feet
(NAVD)
#Depth in feet
above ground
A Elevation in me-

Communities
affected

ters (MSL)
Modified
East Gallatin River Golf Course | Just upstream of the confluence with the East Gallatin +4604 | City of Bozeman.
Reach. River Springhill Reach.
Approximately 0.5 mile upstream of the confluence with +4617
the East Gallatin River Springhill Reach.
East Gallatin River Overflow Approximately 1,300 feet downstream of Springhill Road .. +4596 | City of Bozeman, Unincor-
Reach. porated Areas of Gallatin
County.
Approximately 2.6 miles upstream of Springhill Road ........ +4674
East Gallatin River Spillway Just upstream of the confluence with the East Gallatin +4591 | City of Bozeman.
Reach. River Overflow Reach.
Approximately 0.5 mile upstream of the confluence with +4603
the East Gallatin River Overflow Reach.
East Gallatin River Springhill Just upstream of the confluence with the East Gallatin +4594 | City of Bozeman.
Reach. River.
Just downstream of the confluence with the East Gallatin +4604
River Golf Course Reach.
Jefferson River ........cccccceeveenen. Approximately 0.6 mile downstream of Old Town Road .... +4061 | Unincorporated Areas of
Gallatin County.
Approximately 120 feet upstream of Frontage Road .......... +4090
Madison River .........ccccceveenee. Approximately 0.8 mile downstream of Frontage Road ..... +4058 | Unincorporated Areas of
Gallatin County.
Approximately 1.2 miles upstream of [-90 ...........ccocceeieene +4083
*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.
AMean Sea Level, rounded to the nearest 0.1 meter.
ADDRESSES
City of Bozeman
Maps are available for inspection at 411 East Main Street, Bozeman, MT 59771.
Unincorporated Areas of Gallatin County
Maps are available for inspection at 311 West Main Street, Bozeman, MT 59771.
Wood County, Ohio, and Incorporated Areas
Docket No.: FEMA-B-1122
Crane Creek ......cccovvvevrevenieens Approximately 0.5 mile downstream of State Highway 51 +609 | Unincorporated Areas of
Wood County.
At State Highway 51 ...c.ooiiiiiiiineeree e +609
Maumee River ..........cccccceeeeee. At the Lucas County boundary .........cccccevmienenieencnieenenns +579 | City of Rossford, Village of
Grand Rapids.
At the Henry County boundary .........cccccoceviviiieniinieennenne +649
North Branch Portage River ..... Approximately 1,000 feet downstream of State Highway 6 +668 | City of Bowling Green, Unin-
corporated Areas of Wood
County.
Approximately 1,650 feet upstream of State Highway 25 .. +678
Rock Ford Creek Tributary ....... Approximately 130 feet downstream of North Baltimore +725 | Village of North Baltimore.
Road.
Approximately 400 feet upstream of North Baltimore Road +726

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.
AMean Sea Level, rounded to the nearest 0.1 meter.

City of Bowling Green

ADDRESSES

Maps are available for inspection at City Hall, 304 North Church Street, Bowling Green, OH 43402.

City of Rossford

Maps are available for inspection at City Hall, 133 Osborn Street, Rossford, OH 43460.

Unincorporated Areas of Wood County

Maps are available for inspection at the Wood County Office Building, 1 Courthouse Square, Bowling Green, OH 43402.

Village of Grand Rapids

Maps are available for inspection at the Village Hall, 17460 Sycamore Road, Grand Rapids, OH 43522.

Village of North Baltimore
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Flooding source(s)

Location of referenced elevation

* Elevation in feet
(NGVD)

+ Elevation in feet
(NAVD)
#Depth in feet
above ground
A Elevation in me-
ters (MSL)
Modified

Communities
affected

Maps are available for inspection at the Village Hall, 205 North Main Street, North Baltimore, OH 45872.

Grant County, Wisconsin, and Incorporated Areas

Docket No.: FEMA-B-1089

Mississippi River

No. 11.

10.

10.

Approximately 2.4 miles downstream of Lock and Dam

Approximately 10.8 miles upstream of Lock and Dam No.
11.
Approximately 7.4 miles upstream of Lock and Dam No.

Approximately 8.0 miles upstream of Lock and Dam No.

+610 | Unincorporated Areas of
Grant County, Village of
Potosi.

+613

+625 | Village of Bagley.

+625

*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

ADDRESSES
Unincorporated Areas of Grant County

Maps are available for inspection at 111 South Jefferson Street, Lancaster, Wl 53813.

Village of Bagley

Maps are available for inspection at 400 South Jackley Lane, Bagley, WI 53801.

Village of Potosi

Maps are available for inspection at 105 North Main Street, Potosi, Wl 53820.

(Catalog of Federal Domestic Assistance No.
97.022, “Flood Insurance.”)

Dated: June 23, 2011.
Sandra K. Knight,
Deputy Federal Insurance and Mitigation
Administrator, Mitigation, Department of
Homeland Security, Federal Emergency
Management Agency.
[FR Doc. 2011-16654 Filed 7-1-11; 8:45 am]
BILLING CODE 9110-12-P

ENVIRONMENTAL PROTECTION
AGENCY

48 CFR Part 1509, 1542 and 1552
[EPA-HQ-OARM-2010-1032; FRL-9428-6]
Contractor Performance Information

AGENCY: Environmental Protection
Agency (EPA),
ACTION: Direct final rule.

SUMMARY: The Environmental Protection
Agency is issuing a final rule to amend
the Environmental Protection Agency
Acquisition Regulation (EPAAR) to
establish new procedures for recording
and maintaining contractor performance
information. EPA is issuing a final rule
because the changes are procedural in
nature, and we do not anticipate any
adverse comments.

DATES: This rule is effective October 3,
2011 without further action, unless
adverse comment is received by August
4,2011. If adverse comment is received,
the EPA will publish a timely
withdrawal of the rule in the Federal
Register.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ-
OARM-2010-1032, by one of the
following methods:

e http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

e E-mail: docket.oei@epa.gov.

e Fax:(202) 566—1753.

e Mail: EPA-HQ-OARM-2010-1032,
OEI Docket, Environmental Protection
Agency, 2822T, 1200 Pennsylvania
Ave., NW., Washington, DC 20460.

Please include a total of three (3) copies.

e Hand Delivery: EPA Docket Center-
Attention OEI Docket, EPA West, Room
B102, 1301 Constitution Ave., NW.,
Washington, DC 20004. Such deliveries
are only accepted during the Docket’s
normal hours of operation, and special
arrangements should be made for
deliveries of boxed information.
Instructions: Direct your comments to
Docket ID No. EPA-HQ-OARM-2010—
1032. EPA’s policy is that all comments
received will be included in the public

docket without change, and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an “anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket, and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment, and with
any disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties, and cannot
contact you for clarification, EPA may
not be able to consider your comment.


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:docket.oei@epa.gov
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Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket, visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.

Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov, or in hard copy at
the Government Property-Contract
Property Administration Docket, EPA/
DC, EPA West, Room 3334, 1301
Constitution Ave., NW., Washington,
DC. The Public Reading Room is open
from 8:30 a.m. to 4:30 p.m., Monday
through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the EPA
Docket Center is (202) 566—1752. This
Docket Facility is open from 8:30 a.m.
to 4:30 p.m. Monday through Friday,
excluding legal holidays.

FOR FURTHER INFORMATION CONTACT:
Staci Ramrakha, Policy, Training, and
Oversight Division, Acquisition Policy
and Training Service Center (3802R),
Environmental Protection Agency, 1200
Pennsylvania Avenue, NW., Washington
DC 20460; telephone number: (202)
564-2017; e-mail address:
ramrakha.staci@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

1. Submitting Classified Business
Information (CBI). Do not submit this
information to EPA through http://
www.regulations.gov or e-mail. Clearly
mark the part or all of the information
that you claim to be CBI. For CBI
information in a disk or CD-ROM that
you mail to EPA, mark the outside of the
disk or CD—-ROM as CBI, and then
identify electronically within the disk or
CD-ROM the specific information that
is claimed as CBI. In addition to one
complete version of the comment that
includes information claimed as CBI, a
copy of the comment that does not
contain the information claimed as CBI
must be submitted for inclusion in the
public docket.

Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

2. Tips for Preparing Your Comments.
When submitting comments, remember
to:

¢ Identify the rulemaking by docket
number and other identifying
information (subject heading, Federal
Register date and page number).

¢ Follow directions—The agency may
ask you to respond to specific questions
or organize comments by referencing a
Code of Federal Regulations (CFR) part
or section number.

¢ Explain why you agree or disagree,
suggest alternatives, and substitute
language for your requested changes.

¢ Describe any assumptions and
provide any technical information and/
or data that you used.

¢ If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

¢ Provide specific examples to
illustrate your concerns, and suggest
alternatives.

e Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

e Make sure to submit your
comments by the comment period
deadline identified.

II. Background

The EPA recently transitioned from
the National Institutes of Health’s
Contractor Performance System (CPS) to
the Department of Defense’s Contractor
Performance Assessment Reporting
System (CPARS). As a result, the
requirement to use CPS is being
removed from the EPAAR and
applicable CPARs instructions are being
added. In addition, all past performance
requirements are being moved from
subpart 1509 to 1542 in order to align
with past performance information in
the FAR.

III. Final Rule

This final rule makes the following
changes: (1) Remove EPAAR 1509-170,
Contractor Performance Evaluations; (2)
Remove EPAAR clause 1552.209-76,
Contractor Performance Evaluations; (3)
Add EPAAR 1542.15, Contractor
Performance Information; (4) Add
EPAAR 1552.242—-71, Contractor
Performance Evaluations.

IV. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review

This action is not a “‘significant
regulatory action” under the terms of
Executive Order (EO) 12866 (58 FR
51735, October 4, 1993) and is therefore
not subject to review under the EO.

B. Paperwork Reduction Act

This action does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq. Burden is
defined at 5 CFR 1320.3(b).

C. Regulatory Flexibility Act (RFA), as
Amended by the Small Business
Regulatory Enforcement Fairness Act of
1996 (SBREFA), 5 U.S.C. 601 et seq.

The RFA generally requires an agency
to prepare a regulatory flexibility
analysis of any rule subject to notice
and comment rulemaking requirements
under the Administrative Procedure Act
or any other statute, unless the agency
certifies that the rule will not have a
significant economic impact on a
substantial number of small entities.
Small entities include small businesses,
small organizations, and small
governmental jurisdictions.

For purposes of assessing the impact
of today’s proposed rule on small
entities, “small entity” is defined as: (1)
A small business that meets the
definition of a small business found in
the Small Business Act and codified at
13 CFR 121.201; (2) a small
governmental jurisdiction that is a
government of a city, county, town,
school district or special district with a
population of less than 50,000; or (3) a
small organization that is any not-for-
profit enterprise which is independently
owned and operated, and is not
dominant in its field.

After considering the economic
impacts of today’s proposed rule on
small entities, I certify that this action
will not have a significant economic
impact on a substantial number of small
entities. In determining whether a rule
has a significant economic impact on a
substantial number of small entities, the
impact of concern is any significant
adverse economic impact on small
entities, because the primary purpose of
the regulatory flexibility analyses is to
identify and address regulatory
alternatives “which minimize any
significant economic impact of the
proposed rule on small entities” 5
U.S.C. 603 and 604. Thus, an agency
may certify that a rule will not have a
significant economic impact on a
substantial number of small entities if
the rule relieves regulatory burden, or
otherwise has a positive economic effect
on all of the small entities subject to the
rule. Since documenting past
performance is applicable to large and
small entities, this rule will not have a
significant economic impact on small
entities. We continue to be interested in
the potential impacts of the proposed
rule on small entities and welcome


http://www.epa.gov/epahome/dockets.htm
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comments on issues related to such
impacts.

D. Unfunded Mandates Reform Act

This rule does not contain a Federal
mandate that may result in expenditures
of $100 million or more for State, local,
and tribal governments, in the aggregate,
or the private sector in any one year.
Any private sector costs for this action
relate to paperwork requirements and
associated expenditures that are far
below the level established for UMRA
applicability. Thus, this rule is not
subject to the requirements of sections
202 or 205 of UMRA. This rule is also
not subject to the requirements of
section 203 of UMRA because it
contains no regulatory requirements that
might significantly or uniquely affect
small governments.

E. Executive Order 13132: Federalism

This action does not have federalism
implications. It will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. Thus, Executive
Order 13132 does not apply to this
action. In the spirit of Executive Order
13132, and consistent with EPA policy
to promote communications between
EPA and State and local governments,
EPA specifically solicits comment on
this proposed action from State and
local officials.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This action does not have tribal
implications, as specified in Executive
Order 13175 (65 FR 67249, November 9,
2000). Thus, Executive Order 13175
does not apply to this action. In the
spirit of Executive Order 13175, and
consistent with EPA policy to promote
communication between EPA and Tribal
governments, EPA specifically solicits
additional comment on this proposed
rule from Tribal officials.

G. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

EPA interprets EO 13045 (62 FR
19885, April 23, 1997) as applying only
to those regulatory actions that concern
health or safety risks, such that the
analysis required under section 5-501 of
the EO has the potential to influence the
regulation. This action is not subject to
EO 13045 because it does not establish
an environmental standard intended to
mitigate health or safety risks.

H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

This action is not subject to Executive
Order 13211 (66 FR 28355 (May 22,
2001)), because it is not a significant
regulatory action under Executive Order
12866.

I. National Technology Transfer and
Advancement Act of 1995

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA”), Public Law
104-113, section 12(d) (15 U.S.C. 272
note) directs EPA to use voluntary
consensus standards in its regulatory
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures, and
business practices) that are developed or
adopted by voluntary consensus
standards bodies. NTTAA directs EPA
to provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards.

This proposed rulemaking does not
involve technical standards. Therefore,
EPA is not considering the use of any
voluntary consensus standards.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

Executive Order 12898 (59 FR 7629
(Feb. 16, 1994)) establishes federal
executive policy on environmental
justice. Its main provision directs
federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States.

EPA has determined that this
proposed rule will not have
disproportionately high and adverse
human health or environmental effects
on minority or low-income populations
because it does not affect the level of
protection provided to human health or
the environment.

K. Congressional Review

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the

agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. Section 804
exempts from section 801 the following
types of rules (1) rules of particular
applicability; (2) rules relating to agency
management or personnel; and (3) rules
of agency organization, procedure, or
practice that do not substantially affect
the rights or obligations of non-agency
parties. 5 U.S.C. 804(3). EPA is not
required to submit a rule report
regarding today’s action under section
801 because this is a rule of agency
organization, procedure, or practice that
does not substantially affect the rights or
obligations of non-agency parties.

List of Subjects in 48 CFR Parts 1509,
1542 and 1552

Environmental protection, Contractor
performance information, Describing
agency needs.

Dated: June 27, 2011.
John R. Bashista,
Director, Office of Acquisition Management.

Therefore, 48 CFR Chapter 15 is
amended as set forth below:

m 1. The authority citation for 48 CFR
parts 1509, 1542 and 1552 continues to
read as follows:

5 U.S.C. 301; Sec. 205(c), 63 Stat. 390, as
amended, 40 U.S.C. 486(c); and 41 U.S.C.
418b

PART 1509—CONTRACTOR
QUALIFICATIONS

Subpart 1509.170 [Removed]

m 2. Remove subpart 1509.170,
consisting of 1509.170-1 through
1509.170-8.

PART 1542—CONTRACT
ADMINISTRATION

m 3. Add subpart 1542.15, consisting of
1542.1500 and 1542.1502 thl‘ough
1542.1504, to read as follows:

Subpart 1542.15—Contractor Performance
Information

Sec.

1542.1500
1542.1502
1542.1503
1542.1504

Scope of subpart.
Policy.
Procedures.
Clauses.

Subpart 1542.15—Contractor
Performance Information

§1542.1500 Scope of subpart.

This subpart provides EPA policies
and establishes responsibilities for
recording and maintaining contractor
performance information.
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§1542.1502 Policy.

EPA contracting officers shall prepare
an evaluation of contractor performance
for all applicable contracts and orders
with a total estimated value greater than
the simplified acquisition threshold in
accordance with FAR 42.1502. For
acquisitions involving options, the total
estimated value of the acquisition shall
include the estimated base amount plus
the option(s) amount(s). Evaluations
shall be completed no later than 120
days after the end of the evaluation
period.

§1542.1503 Procedures.

(a) Past Performance Database. EPA
contracting officers shall use the
Contractor Performance Assessment
Reporting System (CPARS) which has
connectivity with the Past Performance
Information Retrieval System (PPIRS).

(b) Frequency and Types of Report.
CPARS includes four types of reports:
Initial, Intermediate, Final and Out-of-
Cycle.

(1) An initial report is required for
new contracts/orders meeting the
thresholds in FAR 42.15 with a period
of performance greater than 365 days.
The initial CPAR must reflect evaluation
of at least the first 180 days of
performance and may include up to the
first 365 days of performance.

(2) Intermediate reports are due every
12 months throughout the entire period
of the contract after the initial report
and up to the final report. While formal
reports are only required every 12
months, contracting officers should
discuss past performance with
contractors on an ongoing basis.

(3) A final report shall be prepared
upon contract completion. Contracts/
orders with less than 365 days
performance only require a final report.
For contracts longer than 365 days, the
final report is not cumulative and covers
only the period of performance
following the last intermediate report.
Final past performance reports must be
completed prior to contract closeout.

(4) An out-of-cycle report may be
prepared when there is a significant
change of performance that alters the
assessment in one or more evaluation
areas. The contractor may request an
Out-of-cycle report be prepared;
however, the decision of whether or not
to do so is at the discretion of the
contracting officer. An out-of-cycle
report does not alter the annual
intermediate reporting requirement.

(c) Preparing the Evaluation. The
contracting officer’s representative shall
initiate all reviews and forward to the
contracting officer for approval. The
content of the evaluations shall be based
on objective data supportable by

program and contract management
records. Remarks should be tailored to
the contract type, size, content, and
complexity. Contracting officers should
provide their own input on the
evaluation as applicable and obtain
input from the program office,
administrative contracting office, end
users of the product or service, and any
other technical or business advisor, as
appropriate.

(d) Small Business Subcontracting
Plan. Evaluations shall include an
assessment of contractor performance
against and efforts to achieve the goals
identified in the small business
subcontracting plan when the contract
includes the clause at FAR 52.219-9,
Small Business Subcontracting Plan.

(e) Novation Agreements/Name
Changes. In cases of novations involving
successors-in-interest, a final evaluation
of the predecessor contractor’s
performance must be accomplished. The
predecessor contractor’s final past
performance report shall cover the last
12 months (or less) of contract or order
performance. In cases of change-of-name
agreements, the system shall be changed
to reflect the new contractor’s name.

(f) File Documentation. Copies of the
evaluation, contractor response, and
review comments (if any) shall be
retained as part of the evaluation, and
hard copies shall be contained in
contract files.

§1542.1504 Clauses.

EPA contracting officers shall insert
the contract clause at 1552.242-71 in all
solicitations, contracts, and orders
requiring past performance reports in
accordance with FAR Subpart 42.1502.
For acquisitions involving options, the
total estimated value of the acquisition
shall include the estimated base amount
plus the option(s) amount(s).

PART 1552—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

§1552.209-76 [Removed]

m 4. Remove 1552.209-76.

m 5. Add 1552.242—-71 toread as
follows:

§1552.242-71
evaluations.
As prescribed in section 1542.1504,
insert the following clause in all
applicable solicitations and contracts.

Contractor performance

Contractor Performance Evaluations

In accordance with Federal Acquisition
Regulation (FAR) Subpart 42.15 and EPAAR
1542.15, the EPA will prepare and submit
past performance evaluations to the Past
Performance Information Retrieval System
(PPIRS). Evaluation reports will be

documented not later than 120 days after the
end of an evaluation period by using the
Contractor Performance Assessment
Reporting System (CPARS) which has
connectivity with PPIRS. Contractors must
register in CPARS in order to view/comment
on their past performance reports.

[FR Doc. 2011-16632 Filed 7-1-11; 8:45 am]|
BILLING CODE 6560-50-P

DEPARTMENT OF TRANSPORTATION

Federal Motor Carrier Safety
Administration

49 CFR Parts 383 and 384
[Docket No. FMCSA-2007-27659]

RIN 2126—-AB02

Commercial Driver’s License Testing
and Commercial Learner’s Permit
Standards; Corrections

AGENCY: Federal Motor Carrier Safety
Administration (FMCSA), DOT.

ACTION: Final rule; correction.

SUMMARY: FMCSA published a final rule
in the Federal Register on Monday, May
9, 2011, that will be effective on July 8,
2011. This final rule amends the
commercial driver’s license (CDL)
knowledge and skills testing standards
and establishes new minimum Federal
standards for States to issue the
commercial learner’s permit (CLP).
Since the final rule was published,
FMCSA identified minor discrepancies
regarding section references in the
regulatory text of the final rule. This
document corrects those section
references.

DATES: Effective July 8, 2011.

FOR FURTHER INFORMATION CONTACT:
Robert Redmond, Office of Safety
Programs, Commercial Driver’s License
Division, telephone (202) 366—-5014 or e-
mail robert.redmond@dot.gov. Office
hours are from 8 a.m. to 4:30 p.m.

SUPPLEMENTARY INFORMATION:
Corrections

In the final rule published on May 9,
2011 (FR Doc. 2011-10510, 76 FR
26854), the following corrections are
made:

m a. On page 26893, in the third column,
redesignate paragraphs (f) and (g) of

§ 383.153 as paragraphs (g) and (h); and
m b. On page 26896, in the third column,
correct amendatory instruction number
52 and its regulatory text to read:

m 52. Amend § 384.301 by adding a new
paragraph (f) to read as follows:
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§384.301 Substantial compliance—
general requirements.
* * * * *

(f) A State must come into substantial
compliance with the requirements of
subpart B of this part in effect as of July
8, 2011, as soon as practical but, unless
otherwise specifically provided in this
part, not later than July 8, 2014.

Issued on: June 27, 2011.
William Bronrott,
Deputy Administrator.
[FR Doc. 2011-16683 Filed 7—1—11; 8:45 am|]
BILLING CODE 4910-EX-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 635
[Docket No. 110210132-1275-02]
RIN 0648—-BA65

Atlantic Highly Migratory Species;
Atlantic Bluefin Tuna Quotas and
Atlantic Tuna Fisheries Management
Measures

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS is modifying Atlantic
bluefin tuna (BFT) base quotas for all
domestic fishing categories; establishing
BFT quota specifications for the 2011
fishing year; reinstating pelagic longline
target catch requirements for retaining
BFT in the Northeast Distant Gear
Restricted Area (NED); amending the
Atlantic tunas possession-at-sea and
landing regulations to allow removal of
Atlantic tunas tail lobes; and clarifying
the transfer-at-sea regulations for
Atlantic tunas. This action is necessary
to implement recommendations of the
International Commission for the
Conservation of Atlantic Tunas (ICCAT),
as required by the Atlantic Tunas
Convention Act (ATCA), and to achieve
domestic management objectives under
the Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act).

DATES: The amendments to §635.27 are
effective July 5, 2011. The 2011 quota
specifications are effective July 5, 2011
through December 31, 2011. The
amendments to §§635.23, 635.29, and
635.30 are effective August 4, 2011.
ADDRESSES: Supporting documents,
including the Environmental
Assessment, Regulatory Impact Review,

and Final Regulatory Flexibility
Analysis (EA/RIR/FRFA), are available
from Sarah McLaughlin, Highly
Migratory Species (HMS) Management
Division, Office of Sustainable Fisheries
(F/SF1), NMFS, 55 Great Republic
Drive, Gloucester, MA 01930. These
documents and others, such as the
Fishery Management Plans described
below, also may be downloaded from
the HMS Web site at http://
www.nmfs.noaa.gov/sfa/hms/.

FOR FURTHER INFORMATION CONTACT:
Sarah McLaughlin or Brad McHale,
978-281-9260.

SUPPLEMENTARY INFORMATION: Atlantic
bluefin tuna, bigeye tuna, albacore tuna,
yellowfin tuna, and skipjack tuna
(hereafter referred to as ‘““Atlantic
tunas”) are managed under the dual
authority of the Magnuson-Stevens Act
and ATCA. ATCA authorizes the
Secretary of Commerce (Secretary) to
promulgate regulations, as may be
necessary and appropriate, to
implement ICCAT recommendations.
The authority to issue regulations under
the Magnuson-Stevens Act and ATCA
has been delegated from the Secretary to
the Assistant Administrator for
Fisheries, NMFS.

Background

Background information about the
need for modification of the BFT base
quotas for all domestic fishing
categories, the 2011 BFT quota
specifications, and amendment of the
Atlantic tuna fisheries management
measures was provided in the preamble
to the proposed rule (76 FR 13583,
March 14, 2011) and is not repeated
here.

Changes From the Proposed Rule

The total amount of available annual
quota is determined by the ICCAT-
recommended U.S. baseline BFT quota
after consideration of overharvest/
underharvest from the previous fishing
year and any accounting for estimated
dead discards of BFT. At the time the
proposed rule was prepared, NMFS
used the 2009 estimate of 160 mt as a
proxy for potential 2011 dead discards
because the BFT dead discard estimate
for 2010 was not yet available. The 2010
dead discard estimate, 122.3 mt, became
available from the NMFS Southeast
Fisheries Science Center during the
comment period. Estimates of dead
discards are only available for the
Longline category at this time. Estimates
from other BFT gear types and fishing
sectors that are not observed at
sufficient levels for estimation and that
do not report via a logbook are not
included in this calculation. Use of the

2010 estimate as a proxy for estimated
2011 dead discards in the final rule is
appropriate because it is the best
available and most complete
information NMFS currently has
regarding dead discards.

In the proposed rule, under each
baseline quota alternative, NMFS also
set out its calculation of “‘available”
annual quota and its proposed
allocation of that available quota among
the commercial and recreational
domestic fishing categories (i.e., quota
specifications), and its proposed
methodology for handling dead
discards. NMFS proposed a calculation
and allocation methodology consistent
with the 2006 Consolidated HMS FMP
and implementing regulations, but
different than the methodology used for
the past 4 years. NMFS received
comments on the proposed allocation
methodology both at public hearings
and in writing during the public
comment period. NMFS considered the
comments (summarized in the Response
to Comments section below) and the
updated (2010) dead discard estimate,
and after public discussion and input
has decided to account for dead
discards in a different manner to
establish the 2011 BFT quota
specifications as described below. Note
that these considerations are for the
2011 quota specifications only.

To set the final 2011 BFT quota
specifications, NMFS has decided to
account up front (i.e., at the beginning
of the fishing year) for half of the
estimated dead discards, using the
recent 2010 estimate rather than the
2009 estimate used at the proposed rule
stage. In the proposed rule, NMFS had
proposed to subtract from the overall
quota all of the estimated dead discards
up front and then allocate the remaining
quota among the fishery categories, even
though the United States is not required
by ICCAT or current regulations to
account for the total amount of dead
discards until the end of the fishing
season. In the final rule, NMFS is
accounting for half of the estimated
pelagic longline dead discards up front
and deducting that portion of expected
longline discards directly from the
Longline category quota. Accounting for
dead discards in the Longline category
in this way may provide some incentive
for pelagic longline fishermen to reduce
those interactions that may result in
dead discards. Also in response to
public comment, NMFS is applying half
of the 94.9 mt of 2010 underharvest that
is allowed to be carried forward to 2011
to the Longline category and
maintaining the other half in the
Reserve category. NMFS intends to
maintain this underharvest in the
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Reserve category as needed until later in
the fishing year for maximum flexibility
in accounting for 2011 landings and
dead discards.

NMEF'S took into consideration a broad
range of public comment on the quota
specification methodology and
allocations in designing this final
action. NMFS considers this action to be
a transitional approach from the method
used over the past 4 fishing years.
Current regulations provide that the
dead discard estimate may, but is not
required to be, subtracted from the
annual U.S. quota, and NMFS
previously opted to deduct that estimate
at the beginning of the year when the
quota specifications were established.
These final specifications are consistent
with HMS regulations, are a logical
outgrowth of the originally proposed
calculation methodology, and would not
affect the base quotas analyzed in
Alternatives A1 and A2 of the EA/RIR/
FRFA. For the directed fishing
categories, this final rule maintains the
directed categories at their baseline
quotas, which reflect application of the
allocation scheme established in the
Consolidated Atlantic Highly Migratory
Species Fishery Management Plan
(Consolidated HMS FMP) to the 2011
baseline U.S. BFT quota (923.7 mt). All
landings and dead discards will be
accounted for and reported to ICCAT,
and NMFS will make any ICCAT-
required adjustments to future U.S. BFT
quotas, as necessary.

Specifically, to set the final 2011 BFT
quota specifications, NMFS first applies
the percentages in the Consolidated
HMS FMP allocation scheme to the
overall U.S. quota of 923.7 mt to obtain
the baseline category quotas for the
different categories (i.e., the General,
Harpoon, Purse Seine, Angling,
Longline, Trap, and Reserve categories).
NMEFS then deducts half of the 2010

dead discard estimate of 122.3 mt (i.e.,
61.2 mt) from the 2011 baseline
Longline category quota of 74.8 mt and
applies half of the 94.9 mt allowed to be
carried forward to 2011 to the Longline
category, i.e., 74.8—61.2 + 47.5 = 61.1
mt adjusted Longline subquota (not
including the 25-mt allocation set aside
by ICCAT for the NED). NMFS will add
the remainder of the 2010 underharvest
that can be carried forward to 2011 (47.4
mt) to the Reserve category’s baseline
allocation of 23.1 mt, for an adjusted
Reserve category quota of 70.5 mt. For
the directed fishing categories, NMFS is
not making any adjustments to the
allocations that result from applying the
scheme established in the Consolidated
HMS FMP to the 2011 baseline U.S. BFT
quota. Quota specifications for 2012
would be addressed in a separate, future
action using information on 2011 BFT
landings and the best available dead

discard estimate at that time.

Regarding the Atlantic tunas transfer-
at-sea regulations, and in response to
public comment, NMFS adds the words
“or other gear” to further clarify that
“transfer”” includes moving a tuna from
fishing gear or other gear in the water
from one vessel to another.

2011 Quota Specifications

NMEFS establishes final 2011 quota
specifications as follows (and as shown
in Table 1): General category—435.1 mt;
Harpoon category—36 mt; Purse Seine
category—171.8 mt; Angling category—
182 mt; Longline category—61.1 mt; and
Trap category—0.9 mt. The amount
allocated to the Reserve category for
inseason adjustments, and potential
quota transfers, scientific research
collection, and accounting for potential
overharvest in any category except the

Purse Seine category, would be 70.5 mt.
The General category quota of 435.1

mt would be divided further into the

time-period allocations established in
the Consolidated HMS FMP. Thus, 23.1
mt (5.3 percent) would be allocated to
the General Category for the period
beginning January 1, 2011, and ending
January 31, 2011; 217.6 mt (50 percent)
for the period beginning June 1, 2011,
and ending August 31, 2011; 115.3 mt
(26.5 percent) for the period beginning
September 1, 2011, and ending
September 30, 2011; 56.6 mt (13
percent) for the period beginning
October 1, 2011, and ending November
30, 2011; and 22.6 mt (5.2 percent) for
the period beginning December 1, 2011,
and ending December 31, 2011.

The Angling category quota of 182 mt
would be further divided, pursuant to
the area subquota allocations
established in the Consolidated HMS
FMP, as follows: School BFT—94.9 mt,
with 36.5 mt to the northern area (north
of 39°18’ N. latitude), 40.8 mt to the
southern area (south of 39°18” N.
latitude), plus 17.6 mt held in reserve;
large school/small medium BFT—82.9
mt, with 39.1 mt to the northern area
and 43.8 mt to the southern area; and
large medium/giant BFT—4.2 mt, with
1.4 mt to the northern area and 2.8 mt
to the southern area.

The Longline category would be
further divided in accordance with the
North/South allocation percentages (i.e.,
no more than 60 percent to the south of
31° N. latitude) in the Consolidated
HMS FMP. Thus, the Longline category
quota of 61.1 mt would be subdivided
as follows: 24.4 mt to pelagic longline
vessels landing BFT north of 31° N.
latitude, and 36.7 mt to pelagic longline
vessels landing BFT south of 31° N.
latitude. NMFS would account for
landings under the 25-mt NED
allocation separately from other
Longline category landings.

TABLE 1—ATLANTIC BLUEFIN TUNA QUOTAS AND QUOTA SPECIFICATIONS (IN METRIC TONS) FOR THE 2011 FISHING

YEAR (JANUARY 1-DECEMBER 31, 2011)

2011 Quota specifications
Baseline allocation for -
Category 2011 and 2012 ) Dead discard 2010 Under-
(% share of baseline quota) (per 2010 ICCAT recommendation deduction harvest to ) o
and consolidated HMS FMP (2 of 2010 carry forward Adjusted 2011 fishing year quota
allocations) proxy of 122.3 to 2011
mt) (94.9 mt total)
Total (100) cvveevereeeeeeeeereeeesreeeerienens 923.7 957.4
ANgling (19.7) .eooieiieieeeeeee 182.0 ] e | e 182.0
SUBQUOTAS: SUBQUOTAS:
School 94.9 School 94.9
Reserve 17.6 Reserve 17.6
North 36.5 North 36.5
South 40.8 South 40.8
LS/SM 82.9 LS/SM 82.9
North 39.1 North 39.1
South 43.8 South 43.8
Trophy 4.2 Trophy 4.2
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TABLE 1—ATLANTIC BLUEFIN TUNA QUOTAS AND QUOTA SPECIFICATIONS (IN METRIC TONS) FOR THE 2011 FISHING
YEAR (JANUARY 1-DECEMBER 31, 2011)—Continued

2011 Quota specifications
Baseline allocation for -
Category 2011 and 2012 ) Dead discard 2010 Under-
(% share of baseline quota) (per 2010 ICCAT recommendation deduction harvest to ) o
and consolidated HMS FMP (2 of 2010 carry forward Adjusted 2011 fishing year quota
allocations) proxy of 122.3 to 2011
mt) (94.9 mt total)
North 1.4 | s | e North 1.4
South 2.8 | e South 2.8
General (47.1) oo 435.1 435.1
SUBQUOTAS: SUBQUOTAS:
Jan 23.1 Jan 23.1
Jun—-Aug 217.6 Jun—Aug 217.6
Sept 115.3 Sept 115.3
Oct-Nov 56.6 Oct-Nov 56.6
Dec 22.6 Dec 22.6
Harpoon (3.9) ...ccoeveiiriiinieeeee 36.0 e | e, 36.0
Purse Seine (18.6) .....ccccocvrvuvruenen. 1718 ] e | 171.8
Longline (8.1) weevevevieierievieeieseee 74.8 —-61.2 +47.5 | 61.1
SUBQUOTAS: SUBQUOTAS:
North (-NED) 29.9 North (-NED) 24.4
NED 25.0* NED 25.0*
South 44.9 South 36.7
Trap (0.1) coeeeeeieeeeee e 0.9 e | e 0.9
Reserve (2.5) ...cccovveviiieiiieieeenn 231 e +47.4 | 70.5

*25-mT ICCAT set-aside to account for bycatch of BFT in pelagic longline fisheries in the NED. Not included in totals at top of table.

Reinstatement of NED Target Catch
Requirements

NMFS reinstates target catch
requirements for pelagic longline
vessels fishing in the NED. This action
removes the exemption from target
catch requirements that effectively has
applied in the NED since November
2003. NMFS is removing the provision
that allows unlimited retention of
commercial-sized BFT taken incidental
to fishing for other species in the NED
up to the amount allocated for the NED
(currently 25 mt). Instead, the same
target catch limits apply in all areas (i.e.,
both inside and outside of the NED) as
follows: One large medium or giant BFT

(i.e., measuring 73 inches (185 cm) or
greater) per vessel per trip may be
landed, provided that at least 2,000 lb
of species other than BFT are legally
caught, retained, and offloaded from the
same trip and are recorded on the dealer
weighout slip as sold; two large medium
or giant BFT may be landed incidentally
to at least 6,000 1b of species other than
BFT; and three large medium or giant
BFT may be landed incidentally to at
least 30,000 b of species other than
BFT.

Atlantic Tunas Possession at Sea and
Landing Form

NMFS clarifies the regulations
regarding Atlantic tunas possession at
sea and landing to specify that as long
as the fork of the tail remains intact, the
upper and lower lobes of the tail may be
removed (as shown in Figure 1). This
change balances the need for
maintaining a standardized method of
measuring Atlantic tunas with the
request to allow Atlantic tunas to be
stored at sea in a more efficient manner.
This rulemaking does not affect the
measurement methodology or
requirements for species other than
Atlantic tunas.
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Atlantic Tunas Transfer at Sea

NMEF'S clarifies the intent of the
Atlantic tunas transfer-at-sea regulations
and prohibitions by adding a sentence
to the regulatory text regarding transfer
at sea of Atlantic tunas that would read:
“Notwithstanding the definition of
‘harvest’ at § 600.10, for the purposes of
this part, ‘transfer’ includes, but is not
limited to, moving or attempting to
move an Atlantic tuna that is on fishing
or other gear in the water from one
vessel to another vessel.” In the future,
NMFS may make similar clarifications
regarding transfer at sea for other
Atlantic highly migratory species via
separate actions pertaining to those
species.

Comments and Responses

NMFS received approximately 2,000
written comments representing
approximately 4,000 individuals or
organizations, and oral comments were
received from the approximately 400
participants who attended the six public
hearings (in Barnegat, NJ; Manteo, NC;
Gloucester, MA; Silver Spring, MD;
Portland, ME; and Fairhaven, MA). The
majority of the comments received
opposed the 2011 BFT quota
specifications as proposed. Below,
NMFS summarizes and responds to all
comments made specifically on the
proposed rule. In addition, NMFS
received comments on issues that were
not part of this rulemaking. These
comments are summarized under
“Other Issues” below.

A. BFT Base Quota

Comment 1: NMFS should implement
the ICCAT-recommended U.S. quota.

Response: NMFS agrees.
Implementing the ICCAT-recommended
baseline U.S. BFT quota is necessary for
the United States to be in compliance

Upper Lobe

—Tail Fork

Lower Lobe

with the current ICCAT western BFT
Recommendation, consistent with
ATCA. The western Atlantic BFT Total
Allowable Catch (TAC), which includes
the U.S. quota, is expected to allow for
continued BFT stock growth under the
both the low and high stock recruitment
scenarios considered by ICCAT’s
Standing Committee on Research and
Statistics (SCRS).

Comment 2: 1t is arbitrary and
capricious for NMFS to adopt quotas
relying on the ICCAT western BFT
recommendation. A 2008 independent
review found ICCAT ineffective at
controlling catch and that ICCAT
management objectives have not been
met. By relying entirely on ICCAT
recommendations to set quotas, NMFS
has “spurned its legal obligations under
the Magnuson-Stevens Act,” specifically
violating National Standard 1, which
requires that conservation and
management measures shall prevent
overfishing while achieving, on a
continuing basis, the optimum yield
from each fishery, and National
Standard 2, which requires that
conservation and management measures
shall be based upon the best scientific
information available. NMFS should not
rely solely on ICCAT stock assessments.

Response: NMFS disagrees that
adoption of the ICCAT-recommended
quota for western BFT is arbitrary and
capricious or violates National
Standards 1 and 2. NMFS considers the
information considered by SCRS in the
BFT stock assessments to constitute the
best information currently available on
which to make BFT fishery management
decisions.

The United States is working with
other ICCAT Contracting Parties to
prevent BFT overfishing and overfished
conditions for both stocks while
providing reasonable opportunities to

fish. At its 2010 annual meeting, ICCAT
adopted TACs and other conservation
and management measures that are
within the range of scientific advice that
SCRS provided to ICCAT for both the
western and eastern Atlantic stocks.
Over the past several years, ICCAT has
taken steps to strengthen its control of
the eastern Atlantic bluefin tuna fishery,
including a shorter fishing season,
further reductions in fishing capacity,
and stronger monitoring and
compliance measures. ICCAT’s 2010
assessment of the eastern BFT stock
indicated that maintaining catches at
the current TAC will likely allow
biomass to increase if compliance with
the current management measures
continues. The latest stock assessment
concluded that the current western
Atlantic TAC should allow spawning
stock biomass to increase under both
high and low productivity scenarios.
The western Atlantic fishery has also
had a long history of compliance. In
addition, the current ICCAT BFT
recommendations for both the western
and eastern stocks have a provision that
would suspend all bluefin fisheries if
SCRS detects a serious threat of stock
collapse.

Further, NMFS manages BFT under
the dual authority of the Magnuson-
Stevens Act and ATCA. ATCA
mandates that no regulation
promulgated may have the effect of
increasing or decreasing any allocation
or quota of fish to which the United
States agreed pursuant to an ICCAT
recommendation.

Comment 3: NMFS should reduce
significantly, or eliminate, quotas for
fisheries targeting BFT and take
immediate measures to reduce
incidental mortality.

Response: NMFS is required under
the Magnuson-Stevens Act and ATCA to
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provide U.S. fishing vessels with a
reasonable opportunity to harvest the
ICCAT-recommended quota. NMFS
allocates the U.S. quota among
categories to ensure that available
fishing opportunities are distributed
over as wide a range as possible with
regard to time of year, geographic area,
and type of participation while
maintaining consistency with BFT
conservation and management
measures. Both the recent action to
require the use of weak hooks by pelagic
longline vessels fishing for HMS in the
Gulf of Mexico and the action in this
final rule to reinstate target catch
requirements in the NED are consistent
with the agency’s efforts to address
bycatch issues and manage BFT catch
and landings within available quotas.

Comment 4: NMFS must consider the
scientific information presented in the
petition to list BFT as endangered or
threatened under the Endangered
Species Act (ESA), and CBD’s comments
on the 90-day finding, before issuing
final conservation and management
measures, including quotas, for BFT.

Response: Much of the information
that was considered in the BFT listing
petition status review was also
considered by ICCAT and by NMFS in
setting the BFT TAC and category
quotas, respectively. NMFS proposed
and is finalizing these management
measures to be effective for June 2011,
when ICCAT Recommendation 10-03
enters into force. Although the two
efforts were conducted in parallel, the
agency’s fishery management
obligations, including establishing the
2011 quota specifications, continued
under ATCA and the Magnuson-Stevens
Act during the status review process.

On May 27, 2011, NOAA announced
that listing BFT as endangered or
threatened is not warranted at this time
(76 FR 31556, June 1, 2011). NOAA has
committed to revisit this decision by
early 2013, when more information will
be available about the effects of the
Deepwater Horizon BP oil spill, the
2012 SCRS BFT stock assessment, and
the 2012 ICCAT BFT recommendations.
NOAA also announced on May 27,
2011, that it is formally designating both
the western Atlantic and eastern
Atlantic and Mediterranean stocks of
BFT as “species of concern” under the
ESA. This places the species on a watch
list for concerns about its status and
threats to the species.

B. 2011 BFT Quota Specifications

Comment 5: NMFS should not deduct
the dead discard estimate from the base
quota. To account for pelagic longline
BFT dead discards off the U.S. base
quota is unfair as it would result in

reduced quotas for the more selective,
directed fishing categories, and be a de
facto reallocation of quota shares from
those established in the Consolidated
HMS FMP. It would also be
economically damaging to the directed
fisheries and support industries, and
likely would result in shorter seasons
and lower retention limits. NMFS is not
managing for optimum yield when it
allows the Longline category’s landings
and dead discards to total
approximately 28 percent of the U.S.
quota.

Response: The United States must
account for dead discards, regardless of
which fishery they occur in, to comply
with ICCAT recommendations. The only
dead discard data currently available
comes from the longline fishery.
Existing BFT quota regulations state that
NMFS may subtract dead discards from
the U.S. quota and make the remainder
available to vessels subject to U.S.
jurisdiction. This is an allowable
methodology under existing regulations,
and was not a new proposal in this
rulemaking.

However, as described above,
following consideration of public
comment and the availability of updated
dead discard estimates, NMFS has
decided to account for one half of the
dead discard estimate up front and
directly off the Longline category quota,
which will mitigate potential economic
impacts commenters associated with
adjusting the baseline quota for dead
discards. For the directed fishing
categories, NMFS is applying the
allocation scheme established in the
Consolidated HMS FMP to the 2011
baseline U.S. BFT quota with no further
adjustments.

It is important to consider that the
BFT quota allocations in the
Consolidated HMS FMP were based on
historic landings and were established
initially in 1992. Baseline quotas were
modified in 1995 and 1997 but have
remained the same since
implementation of the 1999 FMP when
a separate discard allowance was
provided for in the ICCAT BFT
recommendation. Following ICCAT’s
elimination of the dead discard
allowance and change to include dead
discards within TACs in 2006, NMFS
has not modified the allocation scheme
to include dead discards into the
baseline quotas. The United States has
accounted for this mortality as part of
the domestic specification calculation
process for the last several years and
reports dead discard estimates to ICCAT
annually. This is one of many issues the
agency intends to consider in its review
of BFT management in the near future.
Regarding the concern about this

accounting method creating shorter
fishing seasons and lower retention
limits, specifically for the recreational
BFT fishery in 2011, the inseason
actions implemented in April (i.e.,
retention limit adjustment and closure
of the southern area BFT trophy fishery)
were based on recent changes in the
fishery and size of bluefin tuna available
to fishermen, not the proposed quota
specifications. Finally, NMFS would
like to clarify that accounting for dead
discards as proposed or as finalized
does not alter the Longline category’s
allocation of the U.S. quota. As
proposed and finalized, the Longline
category’s allocation per the
Consolidated HMS FMP is 8.1 percent
to allow for landings of BFT, not dead
discards. The pelagic longline fleet does
not benefit economically from the BFT
they must discard dead.

Comment 6: NMFS should not deduct
the dead discard estimate from the
overall quota (i.e., “off the top”) because
it would provide no incentive for the
pelagic longline fishery to reduce BFT
interactions and dead discards. NMFS
should account for these dead discards
within the Longline category quota, and,
generally, should hold each category
accountable for its overharvests.

Response: As discussed above, in
these final quota specifications, NMFS
is accounting for half of the estimated
dead discards within the Longline
category up front. This action may
provide some incentive for pelagic
longline fishermen to reduce BFT
interactions that may result in dead
discards. Reinstating target catch
requirements in the NED also may serve
as a disincentive to fish in areas where
BFT interactions could be high.

As discussed below, the pelagic
longline fishery is currently the only
fishery for which sufficient data is
collected to estimate dead discards.
However, an unknown level of dead
discards occurs in directed BFT fishing
fisheries as well and NMFS will
consider how best to modify data
collection programs to provide dead
discard estimates in the future.

Comment 7: NMFS should consider
implementing a 25-percent to 50-
percent reduction of the allocated quota
to the Longline category for one or more
years. The longliners know there need
to be some changes, although it would
not be appropriate to cut out the pelagic
longline fishery entirely.

Response: NMFS does not eliminate
the quota for the Longline category in
the final rule, although some of the
approaches recommended in the
comments on the proposed rulemaking
would have had that effect. As
discussed above, NMFS is accounting
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for half of the estimated pelagic longline
dead discards up front and deducting
that portion of expected longline
discards directly from the Longline
category quota. Accounting for dead
discards in the Longline category in this
way may provide some incentive for
pelagic longline fishermen to reduce
those interactions that may result in
dead discards. Reinstating pelagic
longline target catch requirements for
retaining BFT in the NED may also have
a similar effect.

Comment 8: The proposed quota
specifications are not consistent with
the ICCAT provision that Contracting
Parties shall minimize dead discards to
the extent practicable. Allocating a
disproportionate share of the BFT quota
to the sector (pelagic longline) that
causes the most discards is inconsistent
with ICCAT mandates. The proposed
quota specifications also ignore the
obligations of the 1982 United Nations
Convention on the Law of the Sea, the
1995 United Nations Fish Stocks
Agreement, and the 1995 Food and
Agriculture Organization Code of
Conduct, which call for minimizing
catch of non-target species.

Response: The U.S. quota finalized in
this action is consistent with ICCAT
Recommendation 10-03, the Magnuson-
Stevens Act, and ATCA. The U.S.
pelagic longline fleet fishes directly for
swordfish and Atlantic tunas such as
yellowfin tuna and catches BFT
incidentally. Dead discards are the
result of domestic and international
restrictions on the size of BFT that may
be retained and requirements that
certain amounts of target species (e.g.,
swordfish and other tunas) be landed in
order to keep any BFT. If small BFT are
caught, or if insufficient target species
have been caught, BFT must be
discarded, and some are discarded dead.
The agency has historically
implemented a series of management
measures designed to regulate the
incidental catch of BFT in non-directed
Atlantic fisheries. Additionally, NMFS
currently imposes a time and area
closure for the month of June to prevent
BFT longline interactions off the mid-
Atlantic coast. As discussed above,
NMFS recently finalized a rule requiring
the use of weak hooks in the Gulf of
Mexico pelagic longline fishery to
minimize BFT interactions, is
reinstating target catch requirements in
the NED through this action, and also
will consider options for further
regulatory changes to reduce dead
discards in the future. Regarding the
1982 United Nations Convention on the
Law of the Sea, the 1995 United Nations
Fish Stocks Agreement, and the 1995
Food and Agriculture Organization

Code of Conduct for Responsible
Fisheries, NMFS does not consider this
action to be inconsistent with those
instruments.

Comment 9: Under ATCA, NMFS is
authorized to adopt regulations
necessary and appropriate to carry out
the purposes and objectives of ICCAT.
NMEFS has been violating ATCA by
allowing a de facto ““incidental catch”
fishery in the Gulf of Mexico, in
violation of the ICCAT recommendation
to prohibit directed fishing targeting
BFT in that area.

Response: NMFS prohibits directed
fishing for BFT in the Gulf of Mexico.
However, some level of BFT catch is
unavoidable during directed fishing for
yellowfin tuna and swordfish. NMFS
has historically implemented a series of
management measures designed to
regulate and limit the incidental catch
of BFT in non-directed Atlantic
fisheries.

Comment 10: Allocating a
disproportionate portion of the BFT
quota to the Longline category, which
catches BFT only as bycatch, violates
National Standard 4, which prohibits
discrimination in the allocation of
fishing privileges.

Response: National Standard 4
includes provisions that measures shall
not discriminate between residents of
different states and that allocations shall
be fair and equitable to all fishermen.
NMEFS is allocating the baseline U.S.
BFT quota consistent with the
Consolidated HMS FMP allocation
scheme. The action does not
discriminate between residents of
different states in the allocation of
fishing privileges. It is important to note
that the directed fishing categories
currently do not have the same
monitoring requirements as the pelagic
longline fleet (e.g., for logbooks and
observers) and that improvements in
directed fishery data collection could
result in changes to the dead discard
estimate and to the future management
of those fisheries.

In the proposed 2011 quota
specifications, NMFS’ goal was to
balance the objectives of accounting for
dead discards proactively, distributing
fishing opportunities in a manner
consistent with the Consolidated HMS
FMP allocation scheme, and allowing
continued operation of commercially
valuable fisheries for swordfish and
other tunas while controlling the
landings of the incidental BFT catches.
Through the final action, as described
above, NMFS has used an approach that
accounts for a portion of the dead
discard estimate up front, holds a
portion of the unharvested 2010 BFT
quota that is allowed to be carried

forward to 2011 in the Reserve category
for maximum flexibility for end-of-year
accounting, and maintains directed
fishing categories at their baseline
quotas, which reflect application of the
allocation scheme established in the
Consolidated HMS FMP to the 2011
baseline U.S. BFT quota.

Comment 11: Perpetuating BFT dead
discards does not serve the primary
values of the BFT resource—food
production and recreational
opportunities—and thus violates
National Standard 5, which requires
that conservation and management
measures consider efficiency in the
utilization of fishery resources.

Response: NMFS considers efficiency
in the utilization of the BFT resource
across user groups, consistent with
National Standard 5. To meet the
multiple goals for the BFT fishery,
NMFS considers the importance of all of
the national standards when making
fishery management decisions,
including those intended to provide
reasonable fishing opportunities to a
wide range of users and gear types,
coastwide, throughout the calendar
year. Due to restrictions on size and
retention limits, some amount of
discards is inevitable and some amount
of the BFT released are already dead or
do not survive.

Comment 12: Because the proposed
rule did not propose that bycatch be
avoided or reduced, it violates National
Standard 9, which requires that
conservation and management measures
minimize bycatch.

Response: The main purpose of the
proposed rule was to implement the
2010-ICCAT recommended baseline
U.S. BFT quota. The quota
specifications were proposed to account
for underharvest allowed to be carried
forward to 2011 and to account for dead
discards. The Consolidated HMS FMP
and its implementing regulations
minimize bycatch and bycatch mortality
to the extent practicable in several ways.
Most recently, on April 5, 2011, NMFS
published a final rule to require weak
hook use in the Gulf of Mexico pelagic
longline fishery (76 FR 18653). That
action and the action in this final rule
to reinstate target catch requirements in
the NED are part of the agency’s efforts
to address bycatch issues and manage
BFT catch and landings within available
quotas. In addition, the accounting for
half of the anticipated dead discards up
front from the Longline category in this
action may provide some incentive for
pelagic longline fishermen to reduce
those interactions that may result in
dead discards. NMFS may identify
additional measures to be taken in the
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future resulting from further
management review.

Comment 13: NMFS should account
for dead discards as proposed. This
approach is consistent with the method
used for the last several years and
would allow continued participation in
the fishery by all user groups. The 8.1-
percent Longline category allocation
established in the FMP was based only
on historical landings, not catch (i.e.,
landings and discards). NMFS should
continue to explore ways to convert
dead discards to landings. Furthermore,
NMEFS should refer to dead discards as
“regulatory discards” since it is
domestic regulations that force pelagic
longline fishermen to waste BFT
bycatch.

Response: From 2007 through 2010,
NMFS deducted the estimate of dead
discards up front, but directly from the
Longline category. In those years, NMFS
was able to follow this approach while
also providing a landings quota for the
Longline category because of large
underharvests and the fact that ICCAT
allowed an amount equal to half of the
U.S. quota to be carried forward to the
following year. At the time the proposed
rule was prepared, NMFS determined
that the same approach would be
impracticable given the change in the
amount of underharvest that could be
carried forward to 2011 (i.e., from 50
percent of the U.S. quota to 10 percent,
or from approximately 475 mt to 95 mt).
NMFS considers the approach used for
these final 2011 quota specifications to
be a transitional approach from the
method used over the past four fishing
years. NMFS acknowledges the
implications of the change in the ICCAT
western BFT recommendation in 2006
for the pelagic longline fishery, and is
attempting to balance the needs of the
pelagic longline fleet to continue
operations for the directed swordfish
and Atlantic tunas fisheries with the
needs of directed BFT fishery
participants.

Comment 14: The pelagic longline
fleet is critical in providing domestic
swordfish and Atlantic tunas product
and catch data used in highly migratory
species stock assessments, and has
contributed to scientific sampling
efforts. Curtailing longline effort based
on BFT bycatch could result in the loss
of U.S. swordfish quota (if not used) to
other ICCAT Contracting Parties that do
not use safe handling and release
practices, consequently having negative
impacts to sea turtles and mammals, as
well as billfish.

Response: NMFS acknowledges the
role of the pelagic longline fishery in
providing domestic fish products and
important data for HMS stock

assessments, such as indices of
abundance on the high seas. NMFS
recognizes the conservation efforts of
the U.S. longline fleet as well as the
concerns about potential loss of quota to
countries with less protective measures
for protected species. Through these
final specifications, NMFS is accounting
for half of the estimated dead discards
against the Longline category up front
but also is providing half of the
available underharvest to the Longline
category to balance the need for
continued directed longline operations
for swordfish and Atlantic tunas with
the need to account for dead discards
within the U.S. BFT quota.

Comment 15: Use of the 2009 pelagic
longline dead discard estimate as a
proxy for 2011 dead discards is
inappropriate, in part because the
estimate is nearly two years old, and in
part because 2009 may have been an
anomalous year for pelagic longline BFT
catches.

Response: Since the proposed rule
was published, NMFS has received and
is now using the 2010 dead discard
estimate. NMFS considers the 2010
dead discard estimate to be the best
information available. By maintaining a
portion of the 2010 BFT underharvest
(allowed to be carried to 2011) in the
Reserve category rather than allocating
that amount now, NMFS is maximizing
its flexibility regarding accounting for
total 2011 landings and dead discards.
As the season progresses, NMFS will
have more 2011 information to use in
making inseason transfer decisions as
well as more data on pelagic longline
BFT interactions, including dead
discards.

Comment 16: In considering a proxy
for the 2011 estimate, NMFS should
calculate the anticipated reduction in
dead discards from required use of weak
hooks in the Gulf of Mexico.

Response: NMFS agrees that the
recent implementation of the weak hook
requirement for pelagic longline vessels
in the Gulf of Mexico should reduce
BFT bycatch and dead discards in the
Gulf of Mexico. However, because the
weak hook requirement was not
effective until May 5, 2011, mid-way
through the BFT spawning season (April
through June), NMFS currently lacks the
data appropriate to make such
calculations. This, combined with
uncertainties regarding post-release
mortality, makes it difficult to quantify
now the effect of the weak hook
requirement on incidental BFT catch in
the Gulf of Mexico. Therefore, the 2010
dead discards estimate is the best
available proxy at this time. NMFS will
continue to examine this issue and take
appropriate action to account for any

reductions in dead discards that result
from the weak hook rule
implementation.

Comment 17: The dead discard
estimation methodology is unclear, and
there are concerns that the extrapolation
method may be amplifying the level of
discards.

Response: The United States applies
the SCRS-approved methodology to
calculate and report dead discards for
both stock assessment purposes and
quota compliance purposes. The
amount of dead discards is generated by
estimating discard rates from data
collected by NMFS’ Pelagic Observer
Program and extrapolating these
estimates using the effort (number of
hooks) reported in the Pelagic Logbooks.
This methodology is applied within
each time/area stratum (e.g., catch rates
from the Gulf of Mexico are used to
estimate discards from the Gulf of
Mexico, not the NED). Estimates of dead
discards from other gear types and
fishing sectors that do not use the
pelagic longline vessel logbook are
unavailable at this time and thus are not
included in this calculation. Changes to
the approved method likely would
require consideration and approval by
the SCRS prior to U.S. implementation.

Comment 18: It is not mandatory for
NMEFS to project and account for U.S.
dead discards at the start of year. ICCAT
requires accounting for 2011 landings
and dead discards in 2012.

Response: The ICCAT requirement is
for countries to report total annual catch
(landings and dead discards) in the year
following the subject fishing year, i.e.,
report in the summer of 2012 the 2011
total. Since the change in the ICCAT
recommendation to eliminate the dead
discard allowance, NMFS has taken a
precautionary approach in proactively
deducting the estimate of dead discards
up front when establishing the final
quota specifications for each year.
NMFS must also balance its obligation
to provide reasonable opportunity to
harvest the U.S. quota with the fact that
the ICCAT western BFT
recommendation includes a provision
for reduction of a Contracting Party’s
quota by 100 percent of the amount in
excess of the quota and by 125 percent
if overharvest occurs for a second year.
As described above, in this final action,
NMFS is taking the proactive measure of
accounting for half of the estimated
pelagic longline dead discards up front
and deducting that portion of expected
longline discards directly from the
Longline category quota. Regardless of
the specifications details in the final
rule, the total 2011 U.S. BFT landings
and pelagic longline dead discards will
be accounted for and reported to ICCAT,
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and NMFS would make any ICCAT-
required adjustments to future U.S. BFT
quotas, if necessary.

Comment 19: NMFS should find a
way to account for at least some portion
of the dead discard estimate using the
285 mt of 2010 underharvest that the
United States is unable to carry forward
under the current ICCAT BFT
Recommendation.

Response: In the 2010 BFT final quota
specifications, NMFS deducted 172.8 mt
(the 2008 dead discard estimate, used as
a proxy for estimated 2010 dead
discards) up front from the 2010
Longline category baseline quota. It
would be inappropriate and
inconsistent with the ICCAT BFT
Recommendation to account for 2011
estimated dead discards with the
amount of 2010 adjusted BFT quota that
was unharvested and cannot be carried
forward to 2011.

Comment 20: The Massachusetts
Division of Marine Fisheries
commented that the proposed quota
allocation (i.e., providing each quota
category its FMP-based share of a quota
that has been adjusted up front to
account for anticipated dead discards in
the pelagic longline fishery) attempts to
maintain traditional FMP-based
allocations without accounting for the
changing nature of the BFT fisheries.
The Purse Seine category, which has
been allocated 18.6-percent of the U.S.
quota, has not landed its full quota since
2003 and has had virtually no landings
since 2005. Therefore, strict adherence
to allocations based on the FMP-based
allocations makes little sense, in the
short-term, given the unlikelihood that
this category will land its quota share.
NMFS should use inseason management
authority to temporarily reallocate
unused quota to address discards.

Response: Under the current quota
regulations, NMFS is obligated,
regardless of their recent inactivity, to
make equal allocations of the available
Purse Seine category BFT subquota
among the Purse Seine category vessels
that have requested their 2011
allocations. However, within a fishing
year, NMFS may transfer quotas among
categories using determination criteria
based on consideration of the regulatory
determination criteria regarding
inseason adjustments and other relevant
factors provided under § 635.27(a)(8),
such as: The catches of the particular
category quota to date and the
likelihood of closure of that segment of
the fishery if no adjustment is made;
review of dealer reports, daily landing
trends, and the availability of the BFT
on the fishing grounds; the projected
ability of the vessels fishing under the
particular category quota to harvest the

additional amount of BFT before the
end of the fishing year; and the effects
of the adjustment on accomplishing the
objectives of the fishery management
plan. Thus, if the Purse Seine subquota
is not used, NMFS has the option to
transfer that quota allocation to other
categories, if appropriate.

Comment 21: The directed BFT
fishery participants have successfully
avoided dead discards and should not
be adversely affected, through reduced
quotas and fishing opportunities, in the
process of accounting for dead discards
for the incidental pelagic longline
fishery.

Response: Although NMFS recognizes
that commercial fishermen and
recreational anglers generally attempt to
avoid discarding BFT, some amount of
discards is inevitable due to restrictions
on size and retention limits, and some
amount of the BFT released are already
dead or do not survive. As discussed
above, the pelagic longline fishery is
currently the only fishery for which
sufficient data is collected to estimate
dead discards. Data collection programs
may need to be modified to provide
more accurate dead discard estimates in
the future. The topic of post-release
mortality received substantial attention
at the 2010 ICCAT meeting and NMFS
anticipates that the issue will be a focus
at the 2012 ICCAT meeting when the
western BFT Recommendation is
renegotiated. Regarding the potential
impact of the proposed action on
inseason BFT management, see response
to Comment 5.

Comment 22: All user groups have
discards, some of which are dead, and
NMFS should initiate or expand studies
to examine dead discard and release
mortality rates in the all fishing
categories. We should have our own
national estimates rather than becoming
subject to estimates from other BFT
fisheries that may not be comparable to
U.S. BFT fisheries.

Response: NMFS agrees that
examination of dead discard and release
mortality estimates rates in all fishing
categories is warranted and will explore
methods to account for this mortality in
the near future.

Comment 23: Transfers of U.S. quota
to other ICCAT Contracting Parties
should be out of the question,
particularly since the United States may
be quota limited in 2011. Transferring
quota would decrease opportunities to
U.S. fishermen and may have negative
impacts on protected species.

Response: The United States has not
received any request for transfer of BFT
quota from another ICCAT Contracting
Party. At this point, NMFS is allocating
fully the U.S. baseline and adjusted

quotas, including to the Reserve
category, for domestic management
purposes. Although no transfers are
anticipated at this time, if NMFS were
later to consider a transfer of U.S. quota
to another ICCAT Contracting Party,
NMFS would publish a separate action
in the Federal Register, which would
provide the details of the proposed
transaction, including factors such as
the amount of quota to be transferred,
the projected ability of U.S. vessels to
harvest the total U.S. BFT quota before
the end of the fishing year, the potential
benefits of the transfer to U.S. fishing
participants (such as access to the EEZ
of the receiving Contracting Party for the
harvest of a designated amount of BFT),
potential ecological impacts, and the
Contracting Party’s ICCAT compliance
status. Additional NEPA analysis would
be prepared, as appropriate, to analyze
any additional action.

C. Reinstatement of Target Catch
Requirements in the NED

Comment 24: NMFS should
implement target catch requirements for
pelagic longline vessels fishing in the
NED. Limiting the number of BFT that
may be retained and landed would serve
as a disincentive to target BFT or to fish
in areas where interactions could be
high.

Response: NMFS agrees and is
reinstating target catch requirements in
the NED in this final rule.

Comment 25: NMFS should not
implement the target catch requirements
that apply coastwide for pelagic
longline vessels within the NED. The
25-mt quota that ICCAT allocated for
bycatch during pelagic longline fishing
in the vicinity of the management area
boundary was intended to be managed
and accounted for distinctly from the
U.S. share of the western BFT TAC.
Pelagic longline vessels do not target
BFT; there are sets on swordfish where
the bycatch of BFT cannot be avoided.
Furthermore, 2009 was an anomaly with
regard to BFT landings in the NED,
which generally have been under 10 mt
annually. Implementing the target catch
requirements that apply coastwide
could have the unintended result of
increasing BFT dead discards. NMFS
should instead consider multi-year
accounting for NED landings or a higher
trip limit, such as 10 fish.

Response: NMFS must implement
ICCAT management measures as they
are presented in the formal ICCAT
recommendations, including the
western BFT recommendation. NMFS
acknowledges that the 2009 level of BFT
interactions in the NED may have been
abnormally high and that the pelagic
longline fleet is not targeting BFT.
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Nonetheless, NMFS maintains that
reinstating target catch requirements in
the NED may serve as a disincentive for
a vessel owner or operator to fish in
areas where BFT interactions could be
high, or to extend a fishing trip in order
to retain additional BFT. NMFS expects
that implementing the same target catch
requirements in all areas will decrease
the likelihood that the Longline category
quota is harvested prematurely, which
could have economic impacts
particularly on those vessels that do not
fish in the NED. It also would be
consistent with ongoing agency efforts
to better align pelagic longline catch
with Consolidated HMS FMP objectives
and quota allocations.

D. Allowing Removal of Atlantic Tunas
Tail Lobes

Comment 26: Allowing for Atlantic
tuna tails to be trimmed as NMFS
proposed is an easy, common-sense
measure that will make handling and
storage of tunas in fish holds more
efficient.

Response: NMFS’ proposal to allow
removal of the upper and lower lobes of
the tail was intended to balance the
need to preserve the sole method for
measuring Atlantic tunas, i.e., Curved
Fork Length, which is taken by
measuring to the fork of the tail, with
the need for both commercial and
recreational participants to store these
fish as efficiently as possible. Therefore,
NMFS is finalizing the measure as
proposed.

Comment 27: 1t is important that
vessels be able to properly store the fish
to preserve fish quality, and trimming
the lobes would not help for giant BFT
that may not fit in the hold. NMFS
should allow the tail to be cut but
require that the skin be left intact. The
tail could then be folded for slushing
purposes but be folded back to allow for
a proper measurement.

Response: NMFS acknowledges the
importance to properly store fish to
preserve their quality and also
recognizes that allowing the removal of
the upper and lower tail lobes may not
assist storage in all instances, especially
for giant BFT. However, to facilitate
enforcement of size limits and to
preserve the sole method for measuring
Atlantic tunas, NMFS has opted not to
allow the tail to be cut prior to being
offloaded at this point in time.

E. Clarification of Atlantic Tunas
Transfer at Sea

Comment 28: The proposed
clarification is necessary to close a
regulatory loophole. NMFS should
further clarify that transfer includes

moving a tuna from fishing or other gear
in the water from one vessel to another.

Response: NMFS agrees with this
comment and has clarified the
regulatory text accordingly. The intent
of this clarification is to ensure that
fishermen are informed that transferring
Atlantic tunas at sea, either by
transferring the actual fish, or by
transferring fish that remain in water, is
prohibited. This also includes moving
an Atlantic tuna using some sort of
other gear, e.g., using a poly ball to
transfer a fish.

Comment 29: NMFS should not
overburden itself with further
regulations like this that are very
difficult to enforce.

Response: NMFS acknowledges that
some regulations may be more difficult
to enforce than others. However, this
change in the regulations is intended to
clarify, and enhance the enforceability
of, existing regulations controlling
effort, including daily retention limits.
These effort controls are vital to
ensuring all fishery participants have a
reasonable opportunity to harvest
Atlantic tunas regardless of their
geographic or temporal engagement
with the fishery. This clarification is
also intended to preserve the allocation
percentages, both within and across the
various quota categories, by
constraining landings to individual
category quotas. As this change does not
impose a new requirement, but merely
clarifies and enhances the enforceability
of existing regulations, NMFS does not
consider it overly burdensome.

F. Other Issues

NMEFS received comments on the
issues outlined under the eight
subheadings below. These suggestions
are beyond the scope of this rulemaking.
However, in light of the issues involving
U.S. quotas and domestic allocations,
pelagic longline dead discards, the need
to account for dead discards that result
from fishing with other gears, and
bycatch reduction objectives, as well as
public comment, NMFS intends to
undertake a comprehensive review of
BFT management in the near future to
determine whether existing
management measures need to be
adjusted to meet the multiple goals for
the BFT fishery.

(1) Bycatch of BFT

NMEFS received comments requesting
implementation of various actions to
address pelagic longline BFT bycatch,
including: establish bycatch caps or
other incentives to reduce bycatch, such
as those based on U.S. northeast species
management (e.g., closure of directed
fishery when a “choke species” limit is

met) or Canadian highly migratory
species management (e.g., exclusion
zones and quota transfers); establish
time/area closures in the Gulf of
Mexico; implement dynamic area
management; expand the weak hook
requirement beyond the Gulf of Mexico
(although many expressed this step
would not be effective or appropriate);
require the fleet to use buoy gear or
greensticks in the Gulf of Mexico;
increase observer coverage and/or real-
time monitoring of landings and dead
discards, including via VMS; prohibit
retention of BFT for sale by pelagic
longline vessels; change the FMP
allocation to reflect both landings and
dead discards; change the allocation
scheme to one that promotes fishing
with selective fishing gears; adjust the
minimum size for BFT retention and
implement other regulatory changes that
would allow conversion of BFT dead
discards to landings, including in the
NED. The Massachusetts Division of
Marine Fisheries commented that
allocation schemes that result in the
failure of U.S. fishermen to land the
U.S. quota while discarding dead BFT
will negatively impact domestic
interests in the future. Several
commenters recognize the challenge of
maximizing swordfish quota utilization
with minimizing BFT discards. Many
commenters expressed concern that
without a bycatch cap and with
expected BFT stock growth, pelagic
longline BFT interactions would
increase. Dead discards could grow
without limit, potentially representing a
majority of the U.S quota, thereby
compromising the directed fisheries.

(2) Permit Issues

NMFS received comment that, as the
BFT quota is small, NMFS should
change all BFT permits from open
access to limited access. Regarding
swordfish revitalization, NMFS received
comment that implementation of an
HMS handgear permit would help
increase swordfish quota utilization by
gears more selective than pelagic
longline, thus reducing potential BFT
bycatch and dead discards.

(3) Inseason Quota Transfers

NMFS received numerous comments
that it should use “inseason quota
transfers” that were actually
recommendations to reallocate quota in
a matter inconsistent with the
Consolidated HMS FMP.

(4) Recreational Fishery Monitoring

NMEF'S received comments that
recreational landings must be tracked in
a more timely fashion. Programs like the
Massachusetts landing census pilot
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program, currently under development,
should be implemented in all states as
soon as possible.

(5) ICCAT Negotiations

NMFS received comments that the
U.S. delegation should further consider
domestic BFT fishery needs (for all
HMS fisheries) when setting the U.S.
position at ICCAT, that the U.S.
delegation should renegotiate the BFT
Recommendation, including quotas and
the amount of underharvest allowed to
be carried forward from one year to the
next, should pursue two-year balancing
periods for the base quota and NED
allocation, and, wherever possible,
maximize its ability to fully use the
quota over a given period.

(6) Consideration of Petition to List BFT
as Threatened or Endangered

NMFS received comments that the
current management system, which
allows a substantial portion of the U.S.
quota to be discarded dead, contradicts
agency consideration of the petition to
list BFT as threatened or endangered
under the Endangered Species Act.

(7) BFT Boycott

NMFS received a petition from the
Center for Biological Diversity, with the
names of more than 22,000 people who
have pledged not to eat Atlantic and
Southern BFT (fished around Australia)
and to boycott restaurants with BFT on
the menu in order to reduce consumer
demand for and conserve both species.
The Center for Biological Diversity
launched the boycott following the
November 2010 ICCAT meeting.

(8) November 2009 BFT Regulatory
Amendment

The North Carolina Division of
Marine Fisheries encourages NMFS to
(1) implement the 2009 proposed BFT
management measure that would allow
the General category season to extend
past January 31 if January General
category subquota remains available,
and (2) establish a separate subquota for
the months of February and March,
potentially assigning unused prior year
quota to that period. This would allow
for greater utilization of available U.S.
BFT quota.

Classification

The Assistant Administrator for
Fisheries, NMFS, has determined that
this final action is consistent with the
Magnuson-Stevens Act, ATCA, and
other applicable law, and is necessary to
achieve domestic management
objectives under the Consolidated HMS
FMP.

There is good cause under 5 U.S.C.
553(d)(3) to waive the 30-day delay in
effective date for the BFT quotas and
2011 BFT quota specifications in this
action, because delaying this rule’s
effectiveness is both impracticable and
unnecessary. ICCAT Recommendation
10-03 entered into force on June 14,
2011, and the United States at the
November 2010 meeting of ICCAT
agreed to establish the baseline annual
U.S. quota of 923.7 mt by that date.
Because the recommended effective date
has already passed, it is critical that the
quota be implemented immediately
upon publication of the final rule, in
order that NMFS and the United States
comply with our international
obligations. Furthermore, without the
waiver for the 30-day delayed
effectiveness period, the codified
baseline annual U.S. BFT quota of 952.4
mt and related subquotas (allocated per
quota allocations established in the
Consolidated HMS FMP) would remain
in effect, and thus the required
reduction in quota would not be
implemented for BFT, which has
recently been listed as a species of
concern. Delaying the effective date is
also unnecessary. This rule does not add
or modify any regulatory requirements
for the affected entities. Because the
entities affected by this rule need not
undertake any modifications to their
property or practices in order to come
into compliance with this rule, it is
unnecessary to delay this rule’s
effectiveness to allow entities to modify
their practices to come into compliance
with the rule.

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

In compliance with section 604 of the
Regulatory Flexibility Act (RFA), a Final
Regulatory Flexibility Analysis (FRFA)
was prepared for this rule. The FRFA
incorporates the Initial Regulatory
Flexibility Analysis (IRFA), a summary
of the significant issues raised by the
public comments in response to the
IRFA, and NMFS responses to those
comments, and a summary of the
analyses completed to support the
action. The full FRFA and analysis of
economic and ecological impacts are
available from NMFS (see ADDRESSES).
A summary of the FRFA follows.

In compliance with section 604(a)(1)
of the RFA, the purpose of this
rulemaking, consistent with the
Consolidated HMS FMP objectives, the
Magnuson-Stevens Act, and other
applicable law, is to implement and
allocate the ICCAT-recommended U.S.
quota for 2011 and 2012; adjust the 2011
U.S. quota and subquotas to account for
unharvested 2010 quota allowed by

ICCAT to be carried forward to 2011,
and to account for a portion of the
estimated 2011 dead discards up front;
reinstate pelagic longline target catch
requirements for retaining BFT in the
Northeast Distant Gear Restricted Area;
amend the Atlantic tunas possession-at-
sea and landing regulations to allow
removal of tail lobes; and clarify the
transfer-at-sea regulations for Atlantic
tunas.

Section 604(a)(2) of the RFA requires
agencies to summarize significant issues
raised by the public in response to the
IRFA, the agency’s assessment of such
issues, and a statement of any changes
made as a result of the comments.

NMFS received numerous comments
on the proposed rule (75 FR 13582,
March 14, 2011) during the comment
period. A summary of these comments
and NMFS’ responses are included in
Chapter 14 of the EA/RIR/FRFA and are
included above. Although NMFS did
not receive comment specifically on the
IRFA, NMFS received some comments
expressing concern about the economic
impact of the 2011 BFT quota
specifications, as proposed.

Several commenters stated that the
proposed deduction of the dead discard
estimate from the U.S. BFT baseline
quota would result in a de facto
reallocation of quota shares from those
established in the Consolidated HMS
FMP, which would be economically
damaging to the directed fisheries. As
described above, following
consideration of public comment and
the availability of updated (2010) dead
discard estimates, NMFS has decided to
account for one half of the dead discard
estimate up front and directly against
the Longline category quota, through the
specifications process, which will
mitigate some of the economic impacts
associated with adjusting the baseline
quota for dead discards. For the final
2011 quota specifications, this rule
maintains the directed categories at
their baseline quotas, which reflect
application of the allocation scheme
established in the Consolidated HMS
FMP to the 2011 baseline U.S. BFT
quota. For the Longline category, NMFS
deducts half of the 2010 dead discard
estimate of 122.3 mt from the 2011
baseline Longline quota and applies half
of the underharvest allowed to be
carried forward to 2011 (i.e., 74.8 —
61.2 + 47.5 = 61.1 mt). This resulting
61.1 mt quota for the Longline category
does not include the 25-mt allocation
for the NED. NMFS holds the remainder
of the 2010 underharvest allowed to be
carried forward to 2011 (47.4 mt) within
the Reserve category, for an adjusted
Reserve category quota of 70.5 mt.
NMFS intends to maintain this
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underharvest in the Reserve category
until later in the fishing year for
maximum flexibility in accounting for
2011 landings and dead discards.

Section 604(a)(3) of the RFA requires
agencies to provide an estimate of the
number of small entities to which the
rule would apply. The implementation
of the ICCAT-recommended baseline
annual U.S. BFT quota would apply to
all participants in the Atlantic BFT
fisheries, all of which are considered
small entities by the Small Business
Administration, because they either had
average annual receipts less than $4.0
million for fish-harvesting, average
annual receipts less than $6.5 million
for charter/party boats, 100 or fewer
employees for wholesale dealers, or 500
or fewer employees for seafood
processors. As shown in Table 5, there
are over 32,000 vessels that held an
Atlantic HMS Charter/Headboat,
Atlantic HMS Angling, or an Atlantic
tunas permit as of October 2010. These
permitted vessels consist of commercial,
recreational, and charter vessels as well
as headboats.

Reinstatement of target catch
requirements in the NED would affect
those Longline category permitted
vessels that fish in the NED. As shown
in Table 9, over the last 5 years, an
annual total ranging from 6 to 10 vessels
have reported trips in the NED and an
annual total ranging from 4 to 8 vessels
have landed BFT from the NED.
However, to the extent that this action
could avoid the need for fishery
interruption due to insufficient BFT
quota availability, it could affect all 248
Longline category permitted vessels.

Clarification of the Atlantic tunas
landing-form and transfer-at-sea
regulations would be informative to
owners and operators of Atlantic-tunas
permitted vessels and Atlantic HMS-
permitted vessels fishing for tunas,
although material impacts are not
expected to occur from the related
changes in this action.

Under section 604(a)(4) of the RFA,
agencies are required to describe any
new reporting, record-keeping and other
compliance requirements. The action
does not contain any new collection of
information, reporting, record keeping,
or other compliance requirements.

Under section 604(a)(5) of the RFA,
agencies are required to describe any
alternatives to the rule which
accomplish the stated objectives and
which minimize any significant
economic impacts. These impacts are
discussed below and in Chapters 4 and
6 of the EA/RIR/FRFA. Additionally, the
RFA (5 U.S.C. 603(c)(1)—(4)) lists four
general categories of “‘significant”
alternatives that would assist an agency

in the development of significant
alternatives. These categories of
alternatives are: (1) Establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (2) clarification, consolidation,
or simplification of compliance and
reporting requirements under the rule
for such small entities; (3) use of
performance rather than design
standards; and (4) exemptions from
coverage of the rule for small entities.

In order to meet the objectives of this
rule, consistent with the Magnuson-
Stevens Act, ATCA, and the ESA, NMFS
cannot establish differing compliance
requirements for small entities or
exempt small entities from compliance
requirements. Thus, there are no
alternatives discussed that fall under the
first and fourth categories described
above. NMFS does not know of any
performance or design standards that
would satisfy the aforementioned
objectives of this rulemaking while,
concurrently, complying with the
Magnuson-Stevens Act. As described
below, NMFS analyzed several different
alternatives in this rulemaking and
provides rationale for identifying the
preferred alternatives to achieve the
desired objective. The FRFA assumes
that each vessel within a category will
have similar catch and gross revenues to
show the relative impact of the action
on vessels.

NMEFS has estimated the average
impact that the alternative to establish
the 2011 and 2012 BFT quota for all
domestic fishing categories would have
on individual categories and the vessels
within those categories. As mentioned
above, the 2010 ICCAT recommendation
reduced the U.S. baseline BFT quota for
2011 and 2012 to 923.7 mt and provides
25 mt for incidental catch of BFT related
to directed longline fisheries in the
NED. This action would distribute the
baseline quota of 923.7 mt to the
domestic fishing categories based on the
allocation percentages established in the
Consolidated HMS FMP.

In 2010, the annual gross revenues
from the commercial BFT fishery were
approximately $8.9 million. As of
October 2010, there were 8,311 vessels
permitted to land and sell BFT under
four commercial BFT quota categories
(including HMS Charter/Headboat
vessels). The commercial categories and
their 2010 gross revenues are General
($7.8 million), Harpoon ($202,643),
Purse Seine ($0), and Longline
($878,908).

For the allocation of BFT quota among
domestic fishing categories, NMFS
analyzed a no action alternative and
Alternative A2 (preferred alternative)

which would implement the 2010
ICCAT recommendation. NMFS
considered a third alternative (A3) that
would have allocated the 2010 ICCAT
recommendation in a manner other than
that designated in the Consolidated
HMS FMP. Alternative A3 would result
in quota reallocation among categories.
The Consolidated HMS FMP addressed
several aspects of the changing BFT
fishery and included modification to
time period subquotas and authorized
gear for use in BFT fisheries, among
other things. Further consideration of
the information provided by the 2010
BFT stock assessment, international
deliberations during and after the 2010
ICCAT meeting, and observed changes
in the fishery (e.g., relative year class
strength and fish availability) may
provide further insight into the larger
fishery issues raised by this alternative,
and could result in future regulatory or
FMP amendments. For the purpose of
this analysis, modifications to domestic
management of BFT outside the
limitations of the Consolidated HMS
FMP and current ICCAT
recommendations do not satisfy the
purpose and need for the action.
Additionally, preparation of an FMP
amendment would not be possible in
the brief period of time between receipt
of the ICCAT recommendation, which
occurred in late November 2010, and
the start of the 2011 fishing year, the
bulk of which begins in June.

Therefore, Alternative A3 was
considered but not analyzed. But, if an
FMP amendment were feasible, positive
economic impacts would be expected to
result on average for vessels in any
permit categories that would receive a
greater share than established currently
in the FMP, and negative economic
impacts would be expected to result on
average for vessels in permit categories
that would receive a lesser share than
established in the FMP. Impacts per
vessel would depend on the temporal
and spatial availability of BFT to
participants.

As noted above, Alternative A2 would
implement the 2010 ICCAT
recommendation in accordance with the
Consolidated HMS FMP and consistent
with ATCA, under which the United
States is obligated to implement ICCAT-
approved quota recommendations, as
necessary and appropriate. The
preferred alternative would implement
this quota and have slightly positive
impacts for fishermen. The no action
alternative would keep the quota at pre-
2010 ICCAT recommendation levels
(approximately 29 mt more) and would
not be consistent with the purpose and
need for this action, the Consolidated
HMS FMP, and ATCA. The economic
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impacts to the United States and to local
economies would be similar in
distribution and scale to 2010 (e.g.,
annual commercial gross revenues of
approximately $8.9 million, as
described above), or recent prior years,
and would provide fishermen additional
fishing opportunities, subject to the
availability of BFT to the fishery, in the
short term. In the long term, however,
stock growth may be hindered and
negative impacts would result.

It is difficult to estimate average
potential ex-vessel revenues to
commercial participants, largely
because revenues depend heavily on the
availability of large medium and giant
BFT to the fishery. Section 6 of the EA/
RIR/FRFA describes potential revenue
losses per commercial quota category
based on each category’s baseline quota
reduction and price-per-pound
information from 2010 (i.e., $206,251 for
the General category, $13,944 for the
Harpoon category, $25,150 for the
Longline category, and $1,093 for the
Trap category); although the Purse Seine
category had no BFT landings in 2010,
potential revenue losses of $69,639 were
estimated. As described in Section 4 of
the EA/RIR/FRFA, because the directed
commercial categories have
underharvested their subquotas in
recent years, particularly 2004-2008,
the potential decreases in ex-vessel
revenues above overestimate the likely
actual economic impacts to those
categories relative to recent conditions.
Additionally, there has been substantial
interannual variability in ex-vessel
revenues per category in recent years
due to recent changes in BFT
availability and other factors. Generally,
the interannual differences in ex-vessel
revenues per category have been larger
than the potential impacts described
above.

Data on net revenues of individual
fishermen are lacking, so the economic
impact of the alternatives is averaged
across each category. This is an
appropriate approach for BFT fisheries,
in particular because available landings
data (weight and ex-vessel value of the
fish in price-per-pound) allow NMFS to
calculate the gross revenue earned by a
fishery participant on a successful trip.
The available data do not, however,
allow NMFS to calculate the effort and
cost associated with each successful trip
(e.g., the cost of gas, bait, ice, efc.) so net
revenue for each participant cannot be
calculated. As a result, NMFS analyzes
the average impact of the alternatives
among all participants in each category.

Success rates vary widely across
participants in each category (due to
extent of vessel effort and availability of
commercial-sized BFT to participants

where they fish) but for the sake of
estimating potential revenue loss per
vessel, category-wide revenue losses can
be divided by the number of permitted
vessels in each category (see Table 5).
Because HMS Charter/Headboat vessels
may fish commercially under the
General category quota and retention
limits, Charter/Headboat permitted
vessels are considered along with
General category vessels when
estimating potential General category
ex-vessel revenue changes. Potential ex-
vessel revenue losses (per vessel) as a
result of this rule’s implementation are
estimated as follows: General category
(including HMS Charter/Headboat
vessels): $26; Harpoon category: $480;
Longline category (incidental): $101;
Trap category (incidental): $182; and
Purse Seine category: $13,928. Section 6
describes potential revenue losses per
commercial quota category based on
each category not having access to quota
that would be available through the
carrying forward of 2010 underharvest,
were it not for the ICCAT
recommendation that limits the amount
of underharvest that may be carried
forward to 10 percent of a Contracting
Party’s total quota beginning effective
for 2011. Potential ex-vessel revenue
losses (per vessel) resulting from this
change are estimated as follows: General
category (including HMS Charter/
Headboat vessels): $107; Harpoon
category: $4,808; Longline category
(incidental): $1,014; Trap category
(incidental): $519; and Purse Seine
category: $139,278. These values likely
overestimate potential revenue losses
for vessels that actively fish and are
successful in landing at least one BFT.

The reinstatement of target catch
requirements for pelagic longline
vessels in the NED could, as described
in Section 6.6.2, would result in a
potential loss to the Longline category
fishery of $341,228. If this reduction is
calculated for the universe of vessels
participating in the NED over the last 5
years (range of 6—10 vessels), it would
represent average potential ex-vessel
reductions of $34,123-$56,871 per
vessel. If the reduction is calculated
across Longline category vessels, it
would be $1,376 per vessel. In Section
6.6.2, acknowledging that the 2009
number of BFT taken in the NED in
2009 may have been anomalous, NMFS
also provided a figure for potential
revenue loss of $42,408. This would
represent average potential ex-vessel
reductions of $4,241-$7,068 per vessel.
If the reduction is calculated across
Longline category vessels, it would be
$171 per vessel.

However, the preferred alternative is
expected to result in the most positive

short and long-term economic impacts
for the majority of BFT fishery
participants, including Longline
category participants, as it would
increase the likelihood that the Longline
category quota will be available through
the end of the year, without
interruption, and decrease the potential
need for reallocation from directed
quota categories or quota reductions in
subsequent years to cover Longline
category excesses.

The other considered alternative was
a no action alternative (maintaining the
de facto exemption from target catch
requirements for pelagic longline
vessels fishing in the NED). The no
action alternative risks exceeding the
available Longline category quota,
particularly in years where availability
of commercial-sized BFT is high in the
NED during directed pelagic longline
activity for target species.

The modifications to the regulations
concerning Atlantic tunas possession at
sea and landing and Atlantic tunas
transfer at sea are intended to facilitate
Atlantic tunas storage and provide
clarification, respectively. While these
changes would apply to all vessels
holding Atlantic tunas, HMS Charter/
Headboat, and HMS Angling category
permits (totaling approximately 33,000
vessels), they are not expected to have
significant economic impacts.
Therefore, NMFS has not analyzed
alternatives beyond the preferred
alternatives and no action. Specific
estimates of economic impacts of these
preferred alternatives are not
quantifiable.

Section 212 of the Small Business
Regulatory Enforcement Fairness Act of
1996 states that, for each rule or group
of related rules for which an agency is
required to prepare a FRFA, the agency
shall publish one or more guides to
assist small entities in complying with
the rule, and shall designate such
publications as ““small entity
compliance guides.” The agency shall
explain the actions a small entity is
required to take to comply with a rule
or group of rules. As part of this
rulemaking process, NMFS has prepared
a brochure summarizing fishery
information and regulations for Atlantic
tuna fisheries for 2011. This brochure
also serves as the small entity
compliance guide. Copies of the
compliance guide are available from
NMFS (see ADDRESSES).

List of Subjects in 50 CFR Part 635

Fisheries, Fishing, Fishing vessels,
Foreign relations, Imports, Penalties,
Reporting and recordkeeping
requirements, Treaties.
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Dated: June 29, 2011.
John Oliver,
Deputy Assistant Administrator for
Operations, National Marine Fisheries
Service.

For the reasons set out in the
preamble, 50 CFR part 635 is amended
as follows:

PART 635—ATLANTIC HIGHLY
MIGRATORY SPECIES

m 1. The authority citation for part 635
continues to read as follows:

Authority: 16 U.S.C. 971 et seq.; 16 U.S.C.
1801 et seq.

§635.23 [Amended]
m 2.In § 635.23, remove paragraph (f)(3).

m 3.In §635.27, paragraphs (a)
introductory text, (a)(1)(i), (a)(2), (a)(3),
(a)(4)(d), (a)(5), (a)(7)(i), and (a)(7)(ii) are

revised to read as follows:

§635.27 Quotas.

(a) BFT. Consistent with ICCAT
recommendations, and with paragraph
(a)(10)(iv) of this section, NMFS may
subtract the most recent, complete, and
available estimate of dead discards from
the annual U.S. BFT quota, and make
the remainder available to be retained,
possessed, or landed by persons and
vessels subject to U.S. jurisdiction. The
remaining baseline annual U.S. BFT
quota will be allocated among the
General, Angling, Harpoon, Purse Seine,
Longline, Trap, and Reserve categories.
BFT may be taken by persons aboard
vessels issued Atlantic Tunas permits,
HMS Angling permits, or HMS Charter/
Headboat permits. The baseline annual
U.S. BFT quota is 923.7 mt, not
including an additional annual 25 mt
allocation provided in paragraph (a)(3)
of this section. The baseline annual U.S.
BFT quota is divided among the
categories as follows: General—47.1
percent (435.1 mt); Angling—19.7
percent (182.0 mt), which includes the
school BFT held in reserve as described
under paragraph (a)(7)(ii) of this section;
Harpoon—a3.9 percent (36.0 mt); Purse
Seine—18.6 percent (171.8 mt);
Longline—8.1 percent (74.8 mt), which
does not include the additional annual
25 mt allocation provided in paragraph
(a)(3) of this section; and Trap—0.1
percent (0.9 mt). The remaining 2.5
percent (23.1 mt) of the baseline annual
U.S. BFT quota will be held in reserve
for inseason or annual adjustments
based on the criteria in paragraph (a)(8)
of this section. NMFS may apportion a
quota allocated to any category to
specified fishing periods or to
geographic areas and will make annual
adjustments to quotas, as specified in

paragraph (a)(10) of this section. BFT
quotas are specified in whole weight.

(1) * Kk %

(i) Catches from vessels for which
General category Atlantic Tunas permits
have been issued and certain catches
from vessels for which an HMS Charter/
Headboat permit has been issued are
counted against the General category
quota in accordance with § 635.23(c)(3).
The amount of large medium and giant
BFT that may be caught, retained,
possessed, landed, or sold under the
General category quota is 47.1 percent
(435.1 mt) of the baseline annual U.S.
BFT quota, and is apportioned as
follows:

(A) January 1 through January 31—5.3
percent (23.1 mt);

(B) June 1 through August 31—50
percent (217.6 mt);

(C) September 1 through September
30—26.5 percent (115.3 mt);

(D) October 1 through November 30—
13 percent (56.6 mt); and

(E) December 1 through December
31—5.2 percent (22.6 mt).

* * * * *

(2) Angling category quota. In
accordance with the framework
procedures of the Consolidated HMS
FMP, prior to each fishing year, or as
early as feasible, NMFS will establish
the Angling category daily retention
limits. The total amount of BFT that
may be caught, retained, possessed, and
landed by anglers aboard vessels for
which an HMS Angling permit or an
HMS Charter/Headboat permit has been
issued is 19.7 percent (182 mt) of the
baseline annual U.S. BFT quota. No
more than 2.3 percent (4.2 mt) of the
annual Angling category quota may be
large medium or giant BFT. In addition,
over each 2-consecutive-year period
(starting in 2011, inclusive), no more
than 10 percent of the annual U.S. BFT
quota, inclusive of the allocation
specified in paragraph (a)(3) of this
section, may be school BFT. The
Angling category quota includes the
amount of school BFT held in reserve
under paragraph (a)(7)(ii) of this section.
The size class subquotas for BFT are
further subdivided as follows:

(i) After adjustment for the school
BFT quota held in reserve (under
paragraph (a)(7)(ii) of this section), 52.8
percent (40.8 mt) of the school BFT
Angling category quota may be caught,
retained, possessed, or landed south of
39°18’ N. lat. The remaining school BFT
Angling category quota (36.5 mt) may be
caught, retained, possessed or landed
north of 39°18’ N. lat.

(ii) An amount equal to 52.8 percent
(43.8 mt) of the large school/small
medium BFT Angling category quota

may be caught, retained, possessed, or
landed south of 39°18" N. lat. The
remaining large school/small medium
BFT Angling category quota (39.1 mt)
may be caught, retained, possessed or
landed north of 39°18’ N. lat.

(iii) An amount equal to 66.7 percent
(2.8 mt) of the large medium and giant
BFT Angling category quota may be
caught, retained, possessed, or landed
south of 39°18" N. lat. The remaining
large medium and giant BFT Angling
category quota (1.4 mt) may be caught,
retained, possessed or landed north of
39°18" N. lat.

(3) Longline category quota. The total
amount of large medium and giant BFT
that may be caught incidentally and
retained, possessed, or landed by
vessels that possess Longline category
Atlantic Tunas permits is 8.1 percent
(74.8 mt) of the baseline annual U.S.
BFT quota. No more than 60.0 percent
(44.9 mt) of the Longline category quota
may be allocated for landing in the area
south of 31°00” N. lat. In addition, 25 mt
shall be allocated for incidental catch by
pelagic longline vessels fishing in the
Northeast Distant gear restricted area.

(4) * % %

(i) The total amount of large medium
and giant BFT that may be caught,
retained, possessed, or landed by
vessels that possess Purse Seine
category Atlantic Tunas permits is 18.6
percent (171.8 mt) of the baseline
annual U.S. BFT quota. The directed
purse seine fishery for BFT commences
on July 15 of each year unless NMFS
takes action to delay the season start
date. Based on cumulative and projected
landings in other commercial fishing
categories, and the potential for gear
conflicts on the fishing grounds or
market impacts due to oversupply,
NMFS may delay the BFT purse seine
season start date from July 15 to no later
than August 15 by filing an adjustment
with the Office of the Federal Register
prior to July 1. The Purse Seine category
fishery closes on December 31 of each

year.
* * * * *

(5) Harpoon category quota. The total
amount of large medium and giant BFT
that may be caught, retained, possessed,
landed, or sold by vessels that possess
Harpoon category Atlantic Tunas
permits is 3.9 percent (36.0 mt) of the
baseline annual U.S. BFT quota. The
Harpoon category fishery commences on
June 1 of each year, and closes on
November 15 of each year.

(7) * *x %

(i) The total amount of BFT that is
held in reserve for inseason or annual
adjustments and fishery-independent
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research using quotas or subquotas is
2.5 percent (23.1 mt) of the baseline
annual U.S. BFT quota. Consistent with
paragraph (a)(8) of this section, NMFS
may allocate any portion of this reserve
for inseason or annual adjustments to
any category quota in the fishery.

(ii) The total amount of school BFT
that is held in reserve for inseason or
annual adjustments and fishery-
independent research is 18.5 percent
(17.6 mt) of the total school BFT
Angling category quota as described
under paragraph (a)(2) of this section.
This amount is in addition to the
amounts specified in paragraph (a)(7)(i)
of this section. Consistent with
paragraph (a)(8) of this section, NMFS
may allocate any portion of the school
BFT Angling category quota held in
reserve for inseason or annual
adjustments to the Angling category.

* * * * *

m 4.In §635.29, paragraph (a) is revised
to read as follows:

§635.29 Transfer at sea.

(a) Persons may not transfer an
Atlantic tuna, blue marlin, white
marlin, roundscale spearfish, or
swordfish at sea in the Atlantic Ocean,
regardless of where the fish was
harvested. Notwithstanding the
definition of “harvest” at § 600.10, for
the purposes of this part, transfer
includes, but is not limited to, moving
or attempting to move an Atlantic tuna
that is on fishing or other gear in the
water from one vessel to another vessel.
However, an owner or operator of a
vessel for which a Purse Seine category
Atlantic Tunas category permit has been
issued under § 635.4 may transfer large
medium and giant BFT at sea from the
net of the catching vessel to another
vessel for which a Purse Seine category
Atlantic Tunas permit has been issued,
provided the amount transferred does
not cause the receiving vessel to exceed
its currently authorized vessel

allocation, including incidental catch
limits.

* * * * *

m 5.In §635.30, paragraph (a) is revised
to read as follows:

§635.30 Possession at sea and landing.

(a) Atlantic tunas. Persons that own or
operate a fishing vessel that possesses
an Atlantic tuna in the Atlantic Ocean
or that lands an Atlantic tuna in an
Atlantic coastal port must maintain
such Atlantic tuna through offloading
either in round form or eviscerated with
the head and fins removed, provided
one pectoral fin and the tail remain
attached. The upper and lower lobes of
the tuna tail may be removed for storage
purposes as long as the fork of the tail
remains intact.

* * * * *
[FR Doc. 2011-16769 Filed 6-30-11; 11:15 am)]
BILLING CODE 3510-22-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-0684; Directorate
Identifier 2010-NE-27-AD]

RIN 2120-AA64

Airworthiness Directives; Rolls-Royce
Deutschland Ltd & Co KG (RRD)
BR700-710 Series Turbofan Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for the
products listed above. This proposed
AD results from mandatory continuing
airworthiness information (MCAI)
issued by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

Analysis of service data carried out by
Rolls-Royce Deutschland has shown that the
effect of touch-and-go and overshoot on life
cycle counting is higher than anticipated.
Therefore, the life cycle counting method for
touch-and-go and overshoot as defined by the
Time Limits Manual needs to be changed to
reflect this higher effect on life.

We are proposing this AD to prevent
failure of high-energy, life-limited parts,
uncontained engine failure, and damage
to the airplane.

DATES: We must receive comments on
this proposed AD by August 19, 2011.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov and follow
the instructions for sending your
comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 1200
New Jersey Avenue, SE., West Building
Ground Floor, Room W12-140,
Washington, DC 20590-0001.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays.

e Fax:(202)493-2251.

Contact Rolls-Royce Deutschland Ltd
& Co KG, Eschenweg 11, Dahlewitz,
15827 Blankenfelde-Mahlow, Germany;
telephone: 49 0 33—7086—1883; fax: 49
0 33-7086-3276, for the service
information identified in this proposed
AD.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (phone (800) 647-5527) is the
same as the Mail address provided in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT:
Mark Riley, Aerospace Engineer, Engine
Certification Office, FAA, Engine &
Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803;
e-mail: mark.riley@faa.gov; phone: (781)
238-7758; fax: (781) 238-7199.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2011-0684; Directorate Identifier
2010-NE-27—-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of the Web
site, anyone can find and read the

comments in any of our dockets,
including, if provided, the name of the
individual who sent the comment (or
signed the comment on behalf of an
association, business, labor union, etc.).
You may review the DOT’s complete
Privacy Act Statement in the Federal
Register published on April 11, 2000
(65 FR 19477-78).

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA
Airworthiness Directive 2010-0077,
dated April 20, 2010 (referred to after
this as “the MCAI”’), to correct an unsafe
condition for the specified products.
The MCAI states:

Analysis of service data carried out by
Rolls-Royce Deutschland has shown that the
effect of touch-and-go and overshoot on life
cycle counting is higher than anticipated.
Therefore, the life cycle counting method for
touch-and-go and overshoot as defined by the
Time Limits Manual needs to be changed to
reflect this higher effect on life.

This AD requires a change of the life cycle
counting method for touch-and-go and
overshoot for all critical parts and the Low
Pressure (LP) compressor blades as specified
in the Rolls-Royce Deutschland Alert NMSB—
BR700-72—-A900504 Revision 1. The chapter
05-00-01 and 05-00-02 of the applicable
Time Limits Manuals will be revised
accordingly.

You may obtain further information by
examining the MCAI in the AD docket.

Relevant Service Information

Rolls-Royce Deutschland Ltd & Co KG
has issued Alert Service Bulletin SB—
BR700-72—A900504, Revision 1, dated
February 19, 2010. The actions
described in this service information are
intended to correct the unsafe condition
identified in the MCAL

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of Germany, and
is approved for operation in the United
States. Pursuant to our bilateral
agreement with Germany, they have
notified us of the unsafe condition
described in the MCAI and service
information referenced above. We are
proposing this AD because we evaluated
all information provided by EASA and
determined the unsafe condition exists
and is likely to exist or develop on other
products of the same type design.
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Differences Between This AD and the
MCALI or Service Information

The MCAI requires operators to:

e Within 4 months after the effective
date of that AD, the calculation of lives
for every touch-and-go and overshoot
for all critical parts and LP compressor
blades must be done in accordance with
Rolls-Royce Deutschland Alert NMSB—
BR700-72—-A900504 Revision 1,
paragraph 3.A.

e Within 4 months after the effective
date of that AD, determine the number
of touch-and-go’s and overshoots that
each individual critical part (except the
fan shaft and LP turbine rotor shaft) has
experienced since entry into service in
accordance with Rolls-Royce
Deutschland Alert NMSB-BR700-72—
A900504 Revision 1, paragraph 3.B.

This proposed AD would require
operators to:

e Revise their airworthiness
limitation section (ALS) of their
approved maintenance program (Time
Limits Manual (TLM), chapters 05—-00—
01 and 05-00-02 of the applicable
engine manuals (EMs)) within 30 days
to remove the requirement for operators
to record each touch-and-go and
overshoot as s flight cycle (FC) on
engines installed on airplanes used for
pilot training.

e Revise their ALS of their approved
maintenance program (TLM chapters
05-00-01 and 05-00-02 of the
applicable EMs) within 30 days to add
a requirement to record each touch-and-
go and overshoot as 1 FC on all engines
affected by this proposed AD.

e Review their engine maintenance
records since entry into service to
determine the total number of touch-
and-go’s and overshoots that have
occurred during Pilot Training.

¢ To adjust the number of flight
cycles used on the critical parts if the
total number of touch-and-go’s and
overshoots experienced during pilot
training is one percent or more of the
total number of flight cycles.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 1,052 products of U.S.
registry. We also estimate that it would
take about 1 work-hour per product to
comply with this proposed AD. The
average labor rate is $85 per work-hour.
Based on these figures, we estimate the
cost of the proposed AD on U.S.
operators to be $89,420.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,

section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, 1
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.
The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. lOﬁ(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new AD:

Rolls-Royce Deutschland Ltd & Co KG
(Formerly Rolls-Royce Deutschland
GmbH, formerly BMW Rolls-Royce
GmbH): Docket No. FAA—2011-0684;
Directorate Identifier 2010-NE-27-AD.

Comments Due Date

(a) We must receive comments by August
19, 2011.

Affected Airworthiness Directives (ADs)

(b) None.
Applicability

(c) This AD applies to all RRD BR700-
710A1-10 and BR700-710A2-20 turbofan
engines, all BR700-710C4-11 model engines
that have hardware configuration standard
710C4-11 engraved on the engine data plate
(Service Bulletin SB-BR700-72-101466
standard not incorporated), and all BR700-
710C4-11 model engines that have hardware
configuration standard 710C4-11/10
engraved on the engine data plate (Service
Bulletin SB-BR700-72-101466 standard
incorporated). These engines are installed on,
but not limited to, Bombardier BD-700-1A10
and BD-700-1A11 airplanes and Gulfstream
GV (G500) and GV-SP (G550) airplanes.

Reason

(d) This AD results from:

Analysis of service data carried out by
Rolls-Royce Deutschland has shown that the
effect of touch-and-go and overshoot on life
cycle counting is higher than anticipated.
Therefore, the life cycle counting method for
touch-and-go and overshoot as defined by the
Time Limits Manual needs to be changed to
reflect this higher effect on life.

We are issuing this AD to prevent failure
of high-energy, life-limited parts,
uncontained engine failure, and damage to
the airplane.

Actions and Compliance

(e) Unless already done, do the following
actions.

(1) Within 30 days after the effective date
of this AD, revise the airworthiness
limitations section (ALS) of the operators
approved maintenance program (reference
the Time Limits Manual (TLM), chapters 05—
00-01 and 05—00-02 of the applicable engine
manuals (EMs) to remove the requirement to
record each touch-and-go or overshoot as
of a flight cycle (FC) on an engine installed
on an airplane used for Pilot Training.

(2) Within 30 days after the effective date
of this AD, revise the ALS of the operators
approved maintenance program (reference
the TLM, chapters 05-00-01 and 05—00-02 of
the TLM of the applicable EMs) to add a
requirement to record each touch-and-go or
overshoot as 1 FC to the life of all critical
parts and the fan blades.

(3) Within 120 days after the effective date
of this AD, determine the number of touch-
and-go’s and overshoots that each individual
critical part except the fan shaft and LP
turbine rotor shaft has experienced since
entry into service for Pilot Training.

(i) If the number of touch-and-go’s and
overshoots on an individual critical part is
less than one percent of the total number of
flight cycles (FC) on the critical part, no
further action is required by this AD.
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(ii) If the number of touch-and-go’s and
overshoots on an individual critical part is
one percent or more of the total number of
FC on the critical part, disregard the previous
calculations of life on that individual critical
part and retrospectively re-calculate the
accumulated FC of that individual critical
part by the addition of one FC for every
touch-and-go and overshoot to the total
number of FC.

Definitions

(f) A touch-and-go is a phase of a flight
where a landing approach of an airplane is
continued to the touch-down point and the
airplane immediately takes off again without
stopping.

(g) An overshoot is a phase of a flight
where a landing approach of an airplane is
not continued to the touchdown point. This
includes missed approaches due to safety
reasons, weather minimums, airplane engine
configurations, runway incursions, and any
other undetermined causes.

FAA AD Differences

(h) This AD differs from the Mandatory
Continuing Airworthiness Information
(MCAI) and or service information as follows:

(1) This AD requires within 30 days after
the effective date of this AD, revising the ALS
of the operators approved maintenance
program (reference the TLM chapters 05—00—
01 and 05-00-02 of the applicable EMs) to
remove the requirement to record each touch-
and-go or overshoot as s of a FC on an
engine installed on an airplane used for Pilot
Training, and adding a requirement to record
each touch-and-go or overshoot as 1 FC to the
life of all critical parts and the fan blades.
The MCAI requires that the revised method
of life counting for each touch-and-go and
overshoot be accomplished within 4 months.

(2) The MCAI requires determining the
total number of touch-and-go’s and
overshoots that each individual critical part
(except the fan shaft and LP turbine rotor
shaft) has experienced since entry into
service. This AD only requires determining
those numbers for touch-and-go’s and
overshoots that had occurred during Pilot
Training.

Other FAA AD Provisions

(i) Alternative Methods of Compliance
(AMOCs): The Manager, Engine Certification
Office, FAA, has the authority to approve
AMOC:s for this AD, if requested using the
procedures found in 14 CFR 39.19.

Related Information

(j) Refer to MCAI European Aviation Safety
Agency Airworthiness Directive 2010-0077,
dated April 20, 2010, and Rolls-Royce
Deutschland Ltd & Co KG Alert Service
Bulletin SB-BR700-72—A900504, Revision 1,
dated February 19, 2010, for related
information. Contact Rolls-Royce
Deutschland Ltd & Co KG, Eschenweg 11,
Dahlewitz, 15827 Blankenfelde-Mahlow,
Germany; telephone: 49 0 33—7086—1883; fax:
49 0 33-7086-3276, for a copy of this service
information.

(k) Contact Mark Riley, Aerospace
Engineer, Engine Certification Office, FAA,
Engine & Propeller Directorate, 12 New
England Executive Park, Burlington, MA

01803; e-mail: mark.riley@faa.gov; phone:
(781) 238—7758; fax: (781) 238—7199, for
more information about this AD.

Issued in Burlington, Massachusetts, on
June 27, 2011.
Peter A. White,
Acting Manager, Engine and Propeller
Directorate, Aircraft Certification Service.
[FR Doc. 2011-16709 Filed 7-1-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—2011-0650; Directorate
Identifier 2010-NM-257-AD]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A310 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for the
products listed above. This proposed
AD results from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

[Tlhe FAA has published SFAR 88 (Special
Federal Aviation Regulation 88).

In their letters referenced 04/00/02/07/01—
1296, dated March 4th, 2002, and 04/00/02/
07/03-L024, dated February 3rd, 2003, the
[Joint Aviation Authorities] JAA
recommended the application of a similar
regulation to the National Aviation
Authorities (NAA).

Under this regulation, all holders of type
certificates for passenger transport aircraft
with either a passenger capacity of 30 or
more, or a payload capacity of 3,402 kg
(7,500 1b) or more which have received their
certification since January 1st, 1958, are
required to conduct a design review against
explosion risks.

* * * * *

The unsafe condition is insufficient
electrical bonding of the over-wing
refueling cap adapter, which could
result in a possible fuel ignition source
in the fuel tanks. The proposed AD
would require actions that are intended
to address the unsafe condition
described in the MCAL

DATES: We must receive comments on
this proposed AD by August 19, 2011.
ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12—-40, 1200 New Jersey
Avenue, SE., Washington, DC, between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Airbus SAS-
EAW (Airworthiness Office), 1 Rond
Point Maurice Bellonte, 31707 Blagnac
Cedex, France; telephone: +33 5 61 93
36 96; fax: +33 5 61 93 44 51; e-mail:
account.airworth-eas@airbus.com;
Internet: http://www.airbus.com. You
may review copies of the referenced
service information at the FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington.
For information on the availability of
this material at the FAA, call 425-227—
1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647—-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 227-2125; fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2011-0650; Directorate Identifier
2010-NM-257—-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
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aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA
Airworthiness Directive 2010-0199,
dated September 30, 2010 (referred to
after this as “the MCAI”), to correct an
unsafe condition for the specified
products. The MCAI states:

[TThe FAA has published SFAR 88 (Special
Federal Aviation Regulation 88).

In their letters referenced 04/00/02/07/01—
L296, dated March 4th, 2002, and 04/00/02/
07/03-L024, dated February 3rd, 2003, the
JAA recommended the application of a
similar regulation to the National Aviation
Authorities (NAA).

Under this regulation, all holders of type
certificates for passenger transport aircraft
with either a passenger capacity of 30 or
more, or a payload capacity of 3,402 kg
(7,500 1b) or more which have received their
certification since January 1st, 1958, are
required to conduct a design review against
explosion risks.

* * * * *

* * * [This AD] requires the additional
work introduced by Airbus SB A310-28—
2142 at revision 3.

The unsafe condition is insufficient
electrical bonding of the over-wing
refueling cap adapter, which could
result in a possible fuel ignition source
in the fuel tanks.

The additional work for airplanes on
which Airbus Service Bulletin A310-
28-2142, dated August 26, 2005;
Revision 01, dated July 17, 2006; or
Revision 02, dated September 3, 2007;
has been done consists of doing
electrical bonding resistance tests (for
configuration 05 airplanes) of the
inboard and outboard over-wing
refueling cap mounts and, for
configuration 06 airplanes, doing
electrical bonding resistance tests of the
outboard over-wing refueling cap
mounts, and corrective actions, if
necessary. Corrective actions include
installing and bonding new refueling
cap adapter nuts. You may obtain
further information by examining the
MCALI in the AD docket.

The FAA has examined the
underlying safety issues involved in fuel
tank explosions on several large
transport airplanes, including the

adequacy of existing regulations, the
service history of airplanes subject to
those regulations, and existing
maintenance practices for fuel tank
systems. As a result of those findings,
we issued a regulation titled “Transport
Airplane Fuel Tank System Design
Review, Flammability Reduction and
Maintenance and Inspection
Requirements” (66 FR 23086, May 7,
2001). In addition to new airworthiness
standards for transport airplanes and
new maintenance requirements, this
rule included Special Federal Aviation
Regulation No. 88 (“SFAR 88,”
Amendment 21-78, and subsequent
Amendments 21-82 and 21-83).

Among other actions, SFAR 88
requires certain type design (i.e., type
certificate (TC) and supplemental type
certificate (STC)) holders to substantiate
that their fuel tank systems can prevent
ignition sources in the fuel tanks. This
requirement applies to type design
holders for large turbine-powered
transport airplanes and for subsequent
modifications to those airplanes. It
requires them to perform design reviews
and to develop design changes and
maintenance procedures if their designs
do not meet the new fuel tank safety
standards. As explained in the preamble
to the rule, we intended to adopt
airworthiness directives to mandate any
changes found necessary to address
unsafe conditions identified as a result
of these reviews.

In evaluating these design reviews, we
have established four criteria intended
to define the unsafe conditions
associated with fuel tank systems that
require corrective actions. The
percentage of operating time during
which fuel tanks are exposed to
flammable conditions is one of these
criteria. The other three criteria address
the failure types under evaluation:
single failures, single failures in
combination with a latent condition(s),
and in-service failure experience. For all
four criteria, the evaluations included
consideration of previous actions taken
that may mitigate the need for further
action.

The Joint Aviation Authorities (JAA)
has issued a regulation that is similar to
SFAR 88. (The JAA is an associated
body of the European Civil Aviation
Conference (ECAC) representing the
civil aviation regulatory authorities of a
number of European States who have
agreed to co-operate in developing and
implementing common safety regulatory
standards and procedures.) Under this
regulation, the JAA stated that all
members of the ECAC that hold type
certificates for transport category
airplanes are required to conduct a
design review against explosion risks.

Relevant Service Information

Airbus has issued Mandatory Service
Bulletin A310-28-2142, Revision 03,
dated November 18, 2009. The actions
described in this service information are
intended to correct the unsafe condition
identified in the MCAL

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have proposed
different actions in this AD from those
in the MCAI in order to follow FAA
policies. Any such differences are
highlighted in a NOTE within the
proposed AD.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 66 products of U.S. registry.
We also estimate that it would take
about 4 work-hours per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $85 per work-hour. Required
parts would cost about $200 per
product. Where the service information
lists required parts costs that are
covered under warranty, we have
assumed that there will be no charge for
these parts. As we do not control
warranty coverage for affected parties,
some parties may incur costs higher
than estimated here. Based on these
figures, we estimate the cost of the
proposed AD on U.S. operators to be
$35,640, or $540 per product.
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Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new AD:

Airbus: Docket No. FAA-2011-0650;
Directorate Identifier 2010-NM-257-AD.

Comments Due Date

(a) We must receive comments by August
19, 2011.

Affected ADs

(b) None.
Applicability

(c) This AD applies to airplanes identified
in paragraphs (c)(1) and (c)(2) of this AD.

(1) Airbus Model A310-203, A310-204,
A310-221 and A310-222 airplanes (without
trim tank), all serial numbers, except
airplanes on which Airbus Mandatory
Service Bulletin A310-28-2143, dated July
20, 2005; and Airbus Mandatory Service
Bulletin A310-28-2142, Revision 03, dated
November 18, 2009; have been done;
certificated in any category.

(2) Model A310-304, A310-322, A310—
324, and A310-325 airplanes (fitted with
trim tank), all serial numbers, except

airplanes on which Airbus Mandatory
Service Bulletins A310-28-2143, and A310—
28-2153, both dated July 20, 2005; and
Airbus Mandatory Service Bulletin A310-28—
2142, Revision 03, dated November 18, 2009;
have been done; certificated in any category.

Subject

(d) Air Transport Association (ATA) of
America Code 28: Fuel System.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

[TThe FAA has published SFAR 88 (Special
Federal Aviation Regulation 88).

In their letters referenced 04/00/02/07/01—
L296, dated March 4th, 2002, and 04/00/02/
07/03-L024, dated February 3rd, 2003, the
[Joint Aviation Authorities] JAA
recommended the application of a similar
regulation to the National Aviation
Authorities (NAA).

Under this regulation, all holders of type
certificates for passenger transport aircraft
with either a passenger capacity of 30 or
more, or a payload capacity of 3,402 kg
(7,500 1b) or more which have received their
certification since January 1st, 1958, are
required to conduct a design review against
explosion risks.

* * * * *

The unsafe condition is insufficient
electrical bonding of the over-wing refueling
cap adapter, which could result in a possible
fuel ignition source in the fuel tanks.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Resistance Measurement

(g) For configuration 05 and 06 airplanes,
as identified in Airbus Mandatory Service
Bulletin A310-28-2142, Revision 03, dated
November 18, 2009, on which any Airbus
service bulletin identified in table 1 of this
AD has been done: Within 3 months after the
effective date of this AD, do the actions in
paragraph (g)(1) or (g)(2) of this AD, as
applicable.

TABLE 1—PREVIOUSLY ACCOMPLISHED AIRBUS SERVICE BULLETINS

Airbus Service Bulletin

Revision Date

Airbus Service Bulletin A310-28-2142
Airbus Service Bulletin A310-28-2142 ...
Airbus Service Bulletin A310-28-2142

S I

o1 ...

Original

August 26, 2005.
July 17, 2006.
September 3, 2007.

(1) For configuration 05 airplanes: Do a
resistance check of the inboard and outboard
over-wing refuel cap mounts between the
flange face of the refuel insert and the wing,
in accordance with the Accomplishment
Instructions of Airbus Mandatory Service
Bulletin A310-28-2142, Revision 03, dated
November 18, 2009.

(2) For configuration 06 airplanes: Do a
resistance check of the outboard over-wing
refuel cap mounts between the flange face of
the refuel insert and the wing, in accordance

with the Accomplishment Instructions of
Airbus Mandatory Service Bulletin A310-28—
2142, Revision 03, dated November 18, 2009.

Corrective Action

(h) If during any resistance measurement
required by paragraph (g)(1) or (g)(2) of this
AD, a resistance of 10 mohm or greater is
found: Before further flight, do all applicable
corrective actions, in accordance with the
Accomplishment Instructions of Airbus

Mandatory Service Bulletin A310-28-2142,
Revision 03, dated November 18, 2009.

FAA AD Differences

Note 1: This AD differs from the MCAI
and/or service information as follows:

(1) Airbus Mandatory Service Bulletin
A310-28-2142, Revision 03, dated November
18, 2009, specifies that if any resistance
measurement is more than 10 mohm,
corrective actions must be done. This AD
specifies that if any resistance measurement
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is 10 mohm or greater, corrective actions
must be done.

(2) Paragraphs (1), (2), and (4) of European
Aviation Safety Agency (EASA)
Airworthiness Directive 2010-0199, dated
September 30, 2010, include actions that are
not required in this AD. These actions are
required by AD 2007-20-04, Amendment
39-15214 (72 FR 56258, October 3, 2007).

Other FAA AD Provisions

(i) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. Send information to ATTN: Dan
Rodina, Aerospace Engineer, International
Branch, ANM-116, Transport Airplane
Directorate, FAA 1601 Lind Avenue, SW.,
Renton, Washington 98057-3356; telephone
(425) 227-2125; fax (425) 227-1149.
Information may be e-mailed to: 9-ANM-116-
AMOC-REQUESTS@faa.gov. Before using
any approved AMOC, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office/certificate holding
district office. The AMOG approval letter
must specifically reference this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

Related Information

(j) Refer to MCAI EASA Airworthiness
Directive 2010-0199, dated September 30,
2010; and Airbus Mandatory Service Bulletin
A310-28-2142, Revision 03, dated November
18, 2009.

Issued in Renton, Washington, on June 27,
2011.
Jeffrey E. Duven,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2011-16778 Filed 7-1-11; 8:45 am]
BILLING CODE 4910-13-P

ACTION: Notice of proposed rulemaking
(NPRM).

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2011-0558; Airspace
Docket No. 11-AEA-13]

Proposed Establishment of Class E
Airspace; Lebanon, PA

AGENCY: Federal Aviation
Administration (FAA), DOT.

SUMMARY: This action proposes to
establish Class E Airspace at Lebanon,
PA, to accommodate new Standard
Instrument Approach Procedures at
Keller Brothers Airport. This action
would enhance the safety and airspace
management of Instrument Flight Rules
(IFR) operations at the airport.

DATES: Comments must be received on
or before August 19, 2011.

ADDRESSES: Send comments on this rule
to: U.S. Department of Transportation,
Docket Operations, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC 20590-0001; Telephone: 1-800—
647-5527; Fax: 202—493-2251. You
must identify the Docket Number FAA—
2011-0558; Airspace Docket No. 11—
AEA-13, at the beginning of your
comments. You may also submit and
review received comments through the
Internet at http://www.regulations.gov.
FOR FURTHER INFORMATION CONTACT: John
Fornito, Operations Support Group,
Eastern Service Center, Federal Aviation
Administration, P.O. Box 20636,
Atlanta, Georgia 30320; telephone (404)
305-6364.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
comment on this proposed rule by
submitting such written data, views, or
arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.

Communications should identify both
docket numbers (FAA Docket No. FAA—
2011-0558; Airspace Docket No. 11—
AEA-13) and be submitted in triplicate
to the Docket Management System (see
ADDRESSES section for address and
phone number). You may also submit
comments through the Internet at http://
www.regulations.gov.

Annotators wishing the FAA to
acknowledge receipt of their comments
on this action must submit with those
comments a self-addressed stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2011-0558; Airspace
Docket No. 11-AEA-13.” The postcard
will be date/time stamped and returned
to the commenter.

All communications received before
the specified closing date for comments

will be considered before taking action
on the proposed rule. The proposal
contained in this notice may be changed
in light of the comments received. A
report summarizing each substantive
public contact with FAA personnel
concerned with this rulemaking will be
filed in the docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded from and
comments submitted through http://
www.regulations.gov. Recently
published rulemaking documents can
also be accessed through the FAA’s Web
page at http://www.faa.gov/
airports_airtraffic/air traffic/
publications/airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received and any final disposition in
person in the Dockets Office (see the
ADDRESSES section for address and
phone number) between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. An informal docket
may also be examined during normal
business hours at the office of the
Eastern Service Center, Federal Aviation
Administration, Room 210, 1701
Columbia Avenue, College Park, Georgia
30337.

Persons interested in being placed on
a mailing list for future NPRM’s should
contact the FAA’s Office of Rulemaking,
(202) 267-9677, to request a copy of
Advisory Circular No. 11-2A, Notice of
Proposed Rulemaking Distribution
System, which describes the application
procedure.

The Proposal

The FAA is considering an
amendment to Title 14, Code of Federal
Regulations (14 CFR) part 71 to establish
Class E airspace at Lebanon, PA,
providing the controlled airspace
required to support the new RNAV GPS
standard instrument approach
procedures for Keller Brothers Airport.
Controlled airspace extending upward
from 700 feet above the surface would
be established for the safety and
management of IFR operations at the
airport.

Class E airspace designations are
published in Paragraph 6005 of FAA
order 7400.9U, dated August 18, 2010,
and effective September 15, 2010, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
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keep them operationally current. It,
therefore, (1) Is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a ““significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a Regulatory Evaluation
as the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this
proposed rule, when promulgated,
would not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This proposed
rulemaking is promulgated under the
authority described in subtitle VII, part,
A, subpart I, section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This proposed regulation is
within the scope of that authority as it
would establish Class E airspace at
Keller Brothers Airport, Lebanon, PA.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9U,
Airspace Designations and Reporting
Points, dated August 18, 2010, effective
September 15, 2010, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AEA PA E5 Lebanon, PA [New]
Keller Brothers Airport
(Lat. 40°917°30” N., long. 76°1943” W.)

That airspace extending upward from 700
feet above the surface within a 10-mile radius
of the Keller Brothers Airport.

Issued in College Park, Georgia, on June 23,
2011.
Mark D. Ward,

Manager, Operations Support Group, Eastern
Service Center, Air Traffic Organization.

[FR Doc. 2011-16660 Filed 7-1-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF JUSTICE

Drug Enforcement Administration

21 CFR Part 1308
[Docket No. DEA-342P]
RIN 1117-AB33

Establishment of a New Drug Code for
Marihuana Extract

AGENCY: Drug Enforcement
Administration, Department of Justice.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Drug Enforcement
Administration (DEA) is proposing to
create a new Administration Controlled
Substances Code Number (“Code
Number” or ““drug code”’) under 21 CFR
1308.11 for “Marihuana Extract.”” This
Code Number will allow DEA and DEA-
registered entities to track quantities of
this material separately from quantities
of marihuana. This in turn will aid in
complying with relevant treaty
provisions.

Under international drug control
treaties (administered by the United
Nations), some differences exist
between the regulatory controls
pertaining to marihuana extract versus
those for marihuana and
tetrahydrocannabinols. DEA has
established separate Code Numbers for
marihuana and for
tetrahydrocannabinols, but not for
marihuana extract. To better track these
materials and better comply with treaty
provisions, DEA is proposing to create
a separate Code Number for marihuana
extract under 21 CFR 1308.11(d)(36):
“Marihuana Extract meaning extracts
that have been derived from any plant
of the genus cannabis and which
contain cannabinols and cannabidiols.”
Such extracts of marihuana would
continue to be treated as schedule I
controlled substances.

DATES: Electronic comments must be
submitted and written comments must
be postmarked on or before September
6, 2011. Commenters should be aware
that the electronic Federal Docket
Management System will not accept
comments after midnight Eastern Time
on the last day of the comment period.
ADDRESSES: To ensure proper handling
of comments, please reference “Docket
No. DEA-342" on all electronic and
written correspondence. DEA
encourages all comments be submitted
electronically through hittp://
www.regulations.gov using the
electronic comment form provided on
that site. An electronic copy of this
document and supplemental
information to this proposed rule are
also available at the http://
www.regulations.gov Web site for easy
reference. Paper comments that
duplicate the electronic submission are
not necessary as all comments
submitted to http://www.regulations.gov
will be posted for public review and are
part of the official docket record. Should
you, however, wish to submit written
comments via regular or express mail,
they should be sent to the Drug
Enforcement Administration, Attention:
DEA Federal Register Representative/
ODL, 8701 Morrissette Drive,
Springfield, VA 22152.

FOR FURTHER INFORMATION CONTACT:
Imelda L. Paredes, Office of Diversion
Control, Drug Enforcement
Administration, 8701 Morrissette Drive,
Springfield, Virginia 22152; Telephone
(202) 307-7165.

SUPPLEMENTARY INFORMATION:

Posting of Public Comments: Please
note that all comments received are
considered part of the public record and
made available for public inspection
online at http://www.regulations.gov
and in the DEA’s public docket. Such
information includes personal
identifying information (such as your
name, address, etc.) voluntarily
submitted by the commenter.

If you want to submit personal
identifying information (such as your
name, address, etc.) as part of your
comment, but do not want it to be
posted online or made available in the
public docket, you must include the
phrase “PERSONAL IDENTIFYING
INFORMATION” in the first paragraph
of your comment. You must also place
all the personal identifying information
you do not want posted online or made
available in the public docket in the first
paragraph of your comment and identify
what information you want redacted.

If you want to submit confidential
business information as part of your
comment, but do not want it to be
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posted online or made available in the
public docket, you must include the
phrase “CONFIDENTIAL BUSINESS
INFORMATION” in the first paragraph
of your comment. You must also
prominently identify confidential
business information to be redacted
within the comment. If a comment has
so much confidential business
information that it cannot be effectively
redacted, all or part of that comment
may not be posted online or made
available in the public docket.

Personal identifying information and
confidential business information
identified and located as set forth above
will be redacted, and the comment, in
redacted form, will be posted online and
placed in the DEA’s public docket file.
Please note that the Freedom of
Information Act applies to all comments
received. If you wish to inspect the
agency’s public docket file in person by
appointment, please see the “For
Further Information” paragraph.

Background

As provided in 21 CFR 1308.03, each
controlled substance or basic class
thereof is assigned a four digit Code
Number that is used to track quantities
of the controlled substance imported
and exported to and from the United
States. Additionally, DEA uses these
Code Numbers in establishing aggregate
production quotas for basic classes of
controlled substances listed in
schedules I and II as required by 21
U.S.C. 826.

Consistent with the Controlled
Substances Act (CSA), the schedules
contained in the DEA regulations
include marihuana (drug code 7360) in
schedule I. 21 CFR 1308.11(d)(23). This
listing includes (unless specifically
excepted or unless listed in another
schedule) any material, compound,
mixture, or preparation, which contains
any quantity of the substance, or which
contains any of its salts, isomers, and
salts of isomers that are possible within
the specific chemical designation.
Because the definition of marihuana in
21 U.S.C. 802(16) includes both
derivatives and preparations of
marihuana, DEA until now has used
drug code 7360 for extracts of
marihuana as well. In this proposed
rule, DEA is proposing that the new
drug code 7350 be used for extracts of
marihuana.

Why a New Code Number Is Needed

The United Nations Conventions on
international drug control treat extracts
from the cannabis plant differently than
marihuana or tetrahydrocannabinols.
The creation of a new drug code in DEA
regulations for marihuana extracts will

allow for more appropriate accounting
of such materials consistent with treaty
provisions.

The Single Convention on Narcotic
Drugs, 1961 (“Single Convention”) and
the 1971 Convention on Psychotropic
Substances (“Psychotropic
Convention”) provide for the
international control of marihuana
constituents. Many of the CSA’s
provisions were drafted to comply with
these Conventions. The CSA includes
schemes of drug scheduling and
procedures for adding, removing, and
transferring drugs among the schedules
that are similar, in some ways, to those
in the Single Convention. With respect
to those drugs that are subject to control
under the Single Convention, the CSA
mandates that DEA control such drugs
at least as strictly as required by the
Single Convention. 21 U.S.C. 811(d).

Somewhat similar to the CSA, the
Single Convention controls substances
through four schedules. However, under
the Single Convention, the drugs that
are subject to the most stringent controls
are in schedule IV. Another difference
between the CSA and the Single
Convention is that, under the latter, a
drug can be listed in more than one
schedule. Cannabis and cannabis resin
are listed in both schedule IV and
schedule I of the Single Convention.
Schedule I controls under the Single
Convention include requirements for
import and export authorization,
licensing of manufacturers/distributors,
recordkeeping requirements,
requirement for prescriptions for
medical use, annual estimate of needs,
quotas, annual statistical reporting, and
a requirement that use be limited to
medical and scientific purposes.
Schedule II of the Single Convention is
similar in controls to schedule I with a
few exceptions, and schedule III is less
restrictive. All substances listed in
schedule IV are also listed in schedule
I. The placing of a drug into both
schedule I and schedule IV therefore
imposes the most stringent controls
under the Single Convention. Although
cannabis and cannabis resin are listed in
Schedules I and IV of the Single
Convention, cannabis extracts are listed
only in Schedule L.

Proposed Actions

DEA therefore proposes to update 21
CFR 1308.11(d) to include new
subparagraph (36) which would create a
new Code Number in schedule I as
follows:

“(36) Marihuana Extract .............. 7350

Meaning extracts that have been derived
from any plant of the genus cannabis and

which contain cannabinols and
cannabidiols.”

The creation of a new drug code in
DEA regulations for marihuana extracts
would allow for more appropriate
accounting of such materials consistent
with treaty provisions. Such marihuana
extracts remain in schedule I. Firms
registered to handle marihuana (under
drug code 7360) that also handle
marihuana extracts, will need to apply
to add the new drug code 7350 to their
existing DEA registrations and procure
quotas specifically for drug code 7350
each year.

Regulatory Compliance Analyses
Regulatory Flexibility Act

In accordance with the Regulatory
Flexibility Act (5 U.S.C. 601-612), the
Administrator has reviewed this
regulation and by approving it certifies
that this regulation will not have a
significant economic impact upon a
substantial number of small entities.
This rule proposes the establishment of
a new drug code for marihuana extracts.
DEA already registers persons handling
marihuana extracts, but within another
already-established drug code. Thus,
persons who handle these marihuana
extracts have already met DEA’s
registration, security, and other
statutory and regulatory requirements.
The only direct effect to registrants who
handle marihuana extracts would be the
requirement to add the new drug code
to their registration once the code is
established.

Executive Orders 12866 and 13563

This regulation has been drafted and
reviewed in accordance with the
principles of Executive Orders 12866
and 13563. Although this rule is not a
“significant regulatory action” under
Executive Order 12866 Section 3(f), it
was submitted to the Office of
Management and Budget (OMB) and
subsequently approved.

Executive Order 12988

This proposed regulation meets the
applicable standards set forth in
Sections 3(a) and 3(b)(2) of Executive
Order 12988 Civil Justice Reform to
eliminate ambiguity, minimize
litigation, establish clear legal standards
and reduce burden.

Executive Order 13132

This rulemaking does not preempt or
modify any provision of state law; nor
does it impose enforcement
responsibilities on any state; nor does it
diminish the power of any state to
enforce its own laws. Accordingly, this
rulemaking does not have federalism
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implications warranting the application
of Executive Order 13132.

Unfunded Mandates Reform Act of 1995

This rule will not result in the
expenditure by state, local, and Tribal
governments, in the aggregate, or by the
private sector, of $136,000,000 or more
(adjusted for inflation) in any one year,
and will not significantly or uniquely
affect small governments. Therefore, no
actions were deemed necessary under
the provisions of the Unfunded
Mandates Reform Act of 1995.

Paperwork Reduction Act of 1995

This action does not impose a
collection of information requirement
under the Paperwork Reduction Act of
1995, 44 U.S.C. 3501-3521.

Executive Order 13175

This rule is not a policy that has
Tribal implications under Executive
Order 13175. It will not have substantial
direct effects on one or more Indian
Tribes, on the relationship between the
Federal Government and Indian Tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian Tribes.

List of Subjects in 21 CFR Part 1308

Drug traffic control, Controlled
substances.

For the reasons set out above, 21 CFR
part 1308 is proposed to be amended as
follows:

PART 1308—SCHEDULES OF
CONTROLLED SUBSTANCES

1. The authority citation for part 1308
continues to read as follows:

Authority: 21 U.S.C. 811, 812, 871(b).
2. Section 1308.11 is amended by

adding new paragraph (d)(36) to read as
follows:

§1308.11 Schedule I.
* * * * *
(d) E

(36) Marihuana Extract ................ 7350

Meaning extracts that have been
derived from any plant of the genus
cannabis and which contain
cannabinols and cannabidiols.

* * * * *

Dated: June 14, 2011.
Michele M. Leonhart,
Administrator.
[FR Doc. 2011-16800 Filed 7-1-11; 8:45 am]
BILLING CODE 4410-09-P

DEPARTMENT OF LABOR

Occupational Safety and Health
Administration

29 CFR Part 1910

RIN 1218-AC46

Infectious Diseases

AGENCY: Occupational Safety and Health
Administration (OSHA), Labor.

ACTION: Notice of stakeholder meetings.

SUMMARY: OSHA invites interested
parties to participate in informal
stakeholder meetings concerning
occupational exposure to infectious
diseases. OSHA plans to use the
information gathered at these meetings
to explore the possible development of
a proposed rule to protect workers from
occupational exposure to infectious
agents in settings, either where workers
provide direct patient care or where
workers perform tasks other than direct
patient care that also have occupational
exposure. These other work tasks
include: Providing patient support
services (e.g., housekeeping, facility
maintenance); handling, transporting,
receiving or processing infectious items
or wastes (e.g., transporting medical
specimens, disposing of medical waste);
conducting autopsies or performing
mortuary services; and performing tasks
in laboratories.

DATES: Dates and locations for the
stakeholder meetings are:

July 29, 2011, 9 a.m.—noon in
Washington, DC.

July 29, 2011, 1:30 p.m.—4:30 p.m. in
Washington, DC.

The deadline for confirmed
registration at the meeting is: July 22,
2011. However, if space remains after
this deadline, OSHA may accept
additional participants until the
meetings are full. Those who submit
their registration after July 22, 2011 may
not receive confirmation of their
attendance from OSHA.

ADDRESSES:

Registration: Submit your notice of
intent to participate in a stakeholder
meeting through one of the methods
below. Specify which meeting (morning
or afternoon) you would like to attend.

Electronic: Register at: https://
www2.ergweb.com/projects/
conferences/osha/register-osha-
stakeholder.htm (follow the instructions
online).

Facsimile: Fax your request to: (781)
674-7200, and label it ““Attention:
OSHA Infectious Diseases Stakeholder
Meeting Registration.”

Regular mail, express delivery, hand
(courier) delivery, and messenger

service: Send your request to: OSHA
Infectious Diseases Stakeholder Meeting
Registration, Attention: Thomas Nerad,
OSHA, Room N-3718, 200 Constitution
Avenue, NW., Washington, DC 20210.

Meetings: The July 29, 2011 meetings
will be held in the Francis Perkins
Building, Room N-4437 at 200
Constitution Avenue, NW., Washington,
DC 20210.

FOR FURTHER INFORMATION CONTACT:
Information regarding this notice is
available from the following sources:

Press inquiries: Contact Frank
Meilinger, Acting Director, OSHA Office
of Communications, Room N-3647, U.S.
Department of Labor, 200 Constitution
Avenue, NW., Washington, DC 20210;
telephone: (202) 693—1999.

General and technical information:
Contact Andrew Levinson, Director,
Office of Biological Hazards, OSHA
Directorate of Standards and Guidance,
Room N-3718, U.S. Department of
Labor, 200 Constitution Avenue, NW.,
Washington, DC 20210; telephone: (202)
693—-2048.

Copies of this Federal Register
notice: Electronic copies are available at
http://www.regulations.gov. This
Federal Register notice, as well as news
releases and other relevant information,
also are available on the OSHA Web
page at http://www.osha.gov.

SUPPLEMENTARY INFORMATION:

I. Background

On May 6, 2010, OSHA published a
Request for Information, entitled
“Infectious Diseases” (Docket Number:
OSHA-2010-0003). The Agency was
interested in more accurately
characterizing the nature and extent of
occupationally-acquired infectious
diseases and the strategies that are
currently being used to mitigate the risk
of occupational exposure to infectious
agents. More than 200 comments were
received in response to the RFIL. Based
upon these responses and an ongoing
review of current literature on this
subject, OSHA is considering what
action, if any, the Agency should take to
limit the spread of occupationally-
acquired infectious diseases.

One action the Agency is considering
is the development of a program
standard to control workers’ exposure to
infectious agents in settings, either
where workers provide direct patient
care or where workers perform tasks
other than direct patient care which also
have occupational exposure. These
other tasks might include such tasks as:
Providing patient support services (e.g.,
housekeeping, food delivery, facility
maintenance); handling, transporting,
receiving or processing infectious items
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or wastes (e.g., laundering healthcare
linens, transporting medical specimens,
disposing of medical waste,
reprocessing medical equipment);
maintaining, servicing or repairing
medical equipment that is contaminated
with infectious agents; conducting
autopsies (e.g., in medical examiners’
offices); performing mortuary services;
and performing tasks in laboratories
(e.g., clinical, biomedical research,
production laboratories) that result in
occupational exposure.

A typical OSHA program standard
affords employers substantial flexibility
in determining the best way to tailor
protective measures to their workplaces.
Program standards generally involve: A
hazard assessment; a written exposure
control plan; methods of compliance
(e.g., engineering controls, work practice
controls, administrative controls, and
personal protective equipment); medical
surveillance; worker training; signage
and labeling; and recordkeeping. A
program standard to control
occupational exposure to infectious
diseases would likely incorporate all
these elements.

The Agency has determined that
informal discussion with stakeholders
would be beneficial to its further
deliberations on how to proceed with
respect to occupational exposure to
infectious diseases. To this end, OSHA
will conduct stakeholder meetings, as
announced in this notice.

II. Stakeholder Meetings

The stakeholder meetings announced
in this notice will be conducted as
group discussions on views, concerns,
and issues surrounding the hazards of
occupational exposure to infectious
agents and how best to control them. To
facilitate as much group interaction as
possible, formal presentations by
stakeholders will not be permitted. The
stakeholder meeting discussions will
center on such major issues as:

e Whether and to what extent an
OSHA standard on occupational
exposure to infectious diseases should
apply in settings where workers provide
direct patient care, as well as, settings
where workers have occupational
exposure even though they don’t
provide direct patient care. Whether and
to what extent there are any other
settings where an OSHA standard
should apply.

e The advantages and disadvantages
of using a program standard to limit
occupational exposure to infectious
diseases, and the advantages and
disadvantages of taking other
approaches to organizing a prospective
standard.

e Whether and to what extent an
OSHA standard should require each
employer to develop a written worker
infection control plan (WICP) that
documents how the employer will
implement the infection control
measures it will use to protect the
workers in its facility. Some of the
elements that might be appropriate to
include in such a worker infection
control plan are: Designation of the plan
administrator responsible for WICP
implementation and oversight;
designation of the individual(s)
responsible for conducting infectious
agent hazard analyses in the work
setting; and written standard operating
procedures (SOPs) to minimize or
prevent exposure to infectious agents
(e.g., SOPs for early identification of
potentially infectious individuals and
for implementation of standard and
transmission-based precautions).

e Whether and to what extent SOP
development should be based upon
consideration of applicable regulations/
guidance issued by the Centers for
Disease Control and Prevention, the
National Institutes of Health, and other
authoritative agencies/organizations.

o Whether and to what extent an
OSHA standard should require each
employer to implement its WICP
through a section addressing methods of
compliance. OSHA envisions that this
section would require, among other
control measures, that an employer
conduct an infectious agent hazard
analysis, follow appropriate SOPs,
institute appropriate engineering, work
practice, and administrative controls,
provide and ensure the use of
appropriate personal protective
equipment, clean and decontaminate
the worksite, and conduct prompt
exposure investigations.

e Whether and to what extent an
OSHA standard should require each
employer to make available routine
medical screening and surveillance,
vaccinations to prevent infection, and
post-exposure evaluation and follow-up
to all workers who have been exposed
to a suspected or confirmed source of an
infectious agent(s) without the benefit of
appropriate infection control measures.

e Whether and to what extent an
OSHA standard should contain signage,
labeling, and worker training
requirements to ensure the effectiveness
of infection control measures.

e Whether and to what extent an
OSHA standard should require the
employer to establish and maintain
medical records, exposure incident
records, and records of reviews of its
worker infection control program, and
whether and to what extent an OSHA

standard should contain other
recordkeeping requirements.

e The economic impacts of a
prospective standard.

e Whether and to what extent OSHA
should take alternative approaches to
rulemaking to improve adherence to
current infection control guidelines
issued by the Centers for Disease
Control and Prevention, the National
Institutes of Health, and other
authoritative agencies/organizations.

e Additional topics as time permits.

III. Public Participation

Approximately 30 participants will be
accommodated in each meeting, and
three hours will be allotted for each
meeting. Members of the general public
may observe, but not participate in, the
meetings as space permits. The morning
and afternoon meetings will cover
identical information and participants
may attend only one session to allow
greater stakeholder participation. OSHA
staff will be present to take part in the
discussions. Eastern Research Group
(ERG), Inc., (110 Hartwell Avenue,
Lexington, MA 02421) will manage
logistics for the meetings, provide a
facilitator, and compile notes
summarizing the discussion; these notes
will not identify individual speakers.
ERG also will make an audio recording
of each session to ensure that the
summary notes are accurate; these
recordings will not be transcribed. The
summary notes will be posted on the
docket for the Infectious Diseases
Request for Information, Docket ID:
OSHA-2010-0003, available at the Web
site http://www.regulations.gov.

To participate in one of the July 29,
2011 stakeholder meetings, or be a
nonparticipating observer, you must
submit a notice of intent electronically,
by facsimile, or by hard copy. OSHA
will confirm participants, as necessary,
to ensure a fair representation of
interests and to facilitate gathering
diverse viewpoints. To receive a
confirmation of your participation as
soon as possible before the meeting,
register by the date listed in the DATES
section of this notice. However,
registration will remain open until the
meetings are full. Additional
nonparticipating observers that do not
register for the meetings will be
accommodated as space permits. See the
ADDRESSES section of this notice for the
registration Web site, facsimile number,
and address. To register electronically,
follow the instructions provided on the
Web site. To register by mail or
facsimile, please indicate the following:

Name, address, phone, fax, and
e-mail.
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First and second preferences of
meeting time.

Organization for which you work.

Organization you will represent (if
different).

Stakeholder category: Government,
industry, union, trade association,
insurance, manufacturers, consultants,
or other (if other, please specify).

Electronic copies of this Federal
Register notice, as well as news releases
and other relevant documents, are
available on the OSHA Web page at:
http://www.osha.gov.

Authority and Signature

This document was prepared under
the direction of David Michaels, PhD,
MPH, Assistant Secretary of Labor for
Occupational Safety and Health, U.S.
Department of Labor, 200 Constitution
Avenue, NW., Washington, DC 20210.
This action is taken pursuant to sections
4, 6, and 8, Public Law 91-596, 84
STAT. 1590 (29 U.S.C. 653, 655, 657),
Secretary of Labor’s Order No. 4-2010
(75 FR 55355 (Sept. 10, 2010)), and 29
CFR part 1911.

Signed at Washington, DC, on June 29,
2011.

David Michaels,

Assistant Secretary of Labor for Occupational
Safety and Health.

[FR Doc. 2011-16742 Filed 7-1-11; 8:45 am]
BILLING CODE 4510-26-P

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 199

[Docket ID DoD-2010-HA—0072; RIN 0720—
AB41]

TRICARE; Reimbursement of Sole
Community Hospitals and Adjustment
to Reimbursement of Critical Access
Hospitals

AGENCY: Office of the Secretary,
Department of Defense (DoD).

ACTION: Proposed rule.

SUMMARY: This proposed rule is to
implement the statutory provision at 10
United States Gode (U.S.C.) 1079(j)(2)
that TRICARE payment methods for
institutional care be determined, to the
extent practicable, in accordance with
the same reimbursement rules as those
that apply to payments to providers of
services of the same type under
Medicare. This proposed rule
implements a reimbursement
methodology similar to that furnished to
Medicare beneficiaries for inpatient
services provided by Sole Community

Hospitals (SCHs). It will be phased in
over a several-year period.

DATES: Written comments received at
the address indicated below by
September 6, 2011 will be accepted.
ADDRESSES: You may submit comments,
identified by docket number or
Regulatory Information Number (RIN)
and title, by either of the following
methods:

The Web site: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Mail: Federal Docket Management
System Office, Room 3C843, 1160
Defense Pentagon, Washington, DC
20301-1160.

Instructions: All submissions received
must include the agency name and
docket number or RIN for this Federal
Register document. The general policy
for comments and other submissions
from members of the public is to make
these submissions available for public
viewing on the Internet at http://
www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

FOR FURTHER INFORMATION CONTACT: Ms.
Martha M. Maxey, TRICARE
Management Activity (TMA), Medical
Benefits and Reimbursement Branch,
telephone (303) 676-3627.
SUPPLEMENTARY INFORMATION:

I. Introduction and Background

Hospitals are authorized TRICARE
institutional providers under 10 U.S.C.
1079(j)(2) and (4). Under 10 U.S.C.
1079(j)(2), the amount to be paid to
hospitals, skilled nursing facilities, and
other institutional providers under
TRICARE, “‘shall be determined to the
extent practicable in accordance with
the same reimbursement rules as apply
to payments to providers of services of
the same type under Medicare.”
Medicare reimburses SCHs for inpatient
care the greatest of these aggregate
amounts:

1. What the SCH would have been
paid under the Medicare Diagnosis-
Related Group (DRG) method for all of
that hospital’s Medicare discharges.

2. The amount that would have been
paid if the SCH were paid the average
“‘cost” per discharge at that hospital in
Fiscal Year (FY) 1982, 1987, 1996, or
2006, updated to the current year, for all
its Medicare discharges.

TRICARE currently pays SCHs for
inpatient care in one of two ways:

Network Hospitals: Payment is an
amount equal to billed charges less a
negotiated discount. The discounted
reimbursement is usually substantially
greater than what would be paid using

the Diagnosis-Related Group (DRG)
method.

Non-network Hospitals: Payment is
equal to billed charges.

TRICARE’s current method results in
reimbursing SCHs substantially more
than Medicare does for equivalent
inpatient care. A change is needed to
conform to the statute.

Under 32 CFR 199.14(a)(1)(ii)(D)(6),
SCHs are exempt from the TRICARE
DRG-based payment system. Based on
the above statutory mandate, TRICARE
is proposing to use an approach that
approximates The Centers for Medicare
and Medicaid Services’ (CMS) method
for SCHs.

II. SCH Reimbursement Methodology

Establishing a TRICARE SCH
inpatient reimbursement method
exactly matching that of Medicare is not
practicable. While TRICARE can
calculate the aggregate DRG
reimbursement for all TRICARE
discharges by a SCH during a year,
using the Medicare cost per discharge
would not be appropriate for TRICARE.
Differences in the TRICARE and
Medicare beneficiary case mix render
the Medicare average cost per discharge
not directly applicable for TRICARE
purposes.

In addition, basing SCH
reimbursement on annual updates to a
TRICARE base-year average cost per
discharge could result in inappropriate
payments to some SCHs. At many SCHs,
the number of TRICARE discharges per
year is very low. Approximately half of
the SCHs had fewer than 20 TRICARE
discharges annually. The TRICARE
average cost per discharge in 1 year may
not be a good predictor of the average
cost per discharge in a future year due
to significant change in the case mix
that can occur between two small sets
of patients.

Alternatively, TRICARE could make
payments equal to the SCH’s specific
cost-to-charge ratio (CCR) multiplied by
the hospital’s billed charges for services.
This would avoid making payments
unrelated to case mix and would be
consistent with the Medicare principle
of relating payments for SCHs to cost of
services. This is the approach adopted
in the proposed rule.

III. TRICARE’s SCH Phase-in Period

In introducing its current SCH
reimbursement method, Medicare used
a 3-year phase-in period to provide the
hospitals time for making business and
clinical process adjustments. TRICARE
is proposing a phase-in period with a
maximum 15 percent per-year reduction
from the starting point in TRICARE-
allowed amounts for non-network
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hospitals and a 10 percent-per-year
reduction for network hospitals. This
involves calculating a hospital’s ratio of
TRICARE-allowed to billed charges and
reducing that by 15 percentage points
each year for non-network hospitals and
10 percentage points each year for
network hospitals until it reaches the
hospital’s CCR. For example, if a non-
network hospital currently had a
TRICARE-allowed to billed ratio of 100
percent, it would be paid 85 percent of
billed charges in year one, 70 percent in
year 2, 55 percent in year 3, and 40
percent in year 4. For a network hospital
that had a TRICARE-allowed to billed
ratio of 98 percent, it would be paid 88
percent in year 1, 78 percent in year
two, 68 percent in year 3, and 58
percent in year 4. It should be noted that
in no year could the TRICARE payment
fall below costs (most hospitals have
costs equal to 30 to 50 percent of billed
charges). This transition method would
approximately follow the CHAMPUS
Maximum Allowable Charge physician
payment system reform precedent and
limit reductions to no more than 15
percent per year during the phase-in
period. It also provides an incentive for
hospitals to remain in the network by
allowing a 5 percent difference in
payment reductions per year. Finally, it
will buffer the revenue reductions
experienced upon initial
implementation of TRICARE’s SCH
payment reform while allowing
hospitals sufficient time to adjust and
budget for these reductions.

TRICARE will pay a SCH for inpatient
services it provides during a FY the
greater of two aggregate amounts: (1)
What the SCH would have been paid
under the DRG method for all of that
hospital’s TRICARE discharges; or (2)
An amount equal to the SCH’s specific
CCR multiplied by the hospital’s billed
charges for the TRICARE services. This
will be accomplished through a year-
end adjustment to the reimbursements
provided during the year.

IV. New SCHs and SCHs With No
Inpatient Claims

TRICARE will pay a new SCH using
the average CCR for all SCHs calculated
in the most recent year until it files a
Medicare cost report. For SCHs that had
no inpatient claims from TRICARE prior
to implementation of the SCH payment
reform but do have a claim, TRICARE
will pay them based on their Medicare
CCR.

V. SCH General Temporary Military
Contingency Payment Adjustment

In addition to the SCH phase-in
period outlined in paragraph III. above,
the agency is proposing a SCH

Temporary Military Contingency
Payment Adjustment (TMCPA) for
TRICARE network hospitals located
within Military Treatment Facility
(MTF) Prime Service Areas (PSAs) and
deemed essential for military readiness
and support during contingency
operations. The TMA Director, or
designee, may approve a SCH General
TMCPA for hospitals that serve a
disproportionate share of Active Duty
Service members (ADSMs) and Active
Duty dependents (ADDs). Procedures for
requesting a SCH TMCPA will be
outlined in the SCH section of the
TRICARE Reimbursement Manual.

VL. Critical Access Hospital General
Temporary Military Contingency
Payment Adjustment

On August 31, 2009, we published a
final rule (74 FR 44752), which
implemented a reimbursement
methodology similar to that furnished to
Medicare beneficiaries for services
provided by critical access hospitals
(CAHs), i.e., reimbursing them 101
percent of reasonable costs. It has come
to our attention that there may be some
CAHs located in MTF PSAs that are
deemed essential for military readiness
and support during contingency
operations. Thus, the agency also is
proposing a CAH TMCPA for TRICARE
network hospitals located within MTF
PSAs and deemed essential for military
readiness and support during
contingency operations. The TMA
Director may approve a CAH TMCPA
for hospitals that serve a
disproportionate share of ADSMs and
ADDs. Procedures for requesting a CAH
General TMCPA will be outlined in the
CAH section of the TRICARE
Reimbursement Manual.

VII. Regulatory Impact Analysis
A. Overall Impact

The Department of Defense has
examined the impacts of this proposed
rule as required by Executive Orders
(E.O.s) 12866 (September 1993,
Regulatory Planning and Review) and
13563 (January 18, 2011, Improving
Regulation and Regulatory Review), the
Regulatory Flexibility Act (RFA)
(September 19, 1980, Pub. L. 96—-354),
the Unfunded Mandates Reform Act of
1995 (Pub. L. 104—4), and the
Congressional Review Act (5 U.S.C.
804(2)).

1. Executive Order 12866 and Executive
Order 13563

EOs 12866 and 13563 direct agencies
to assess all costs and benefits of
available regulatory alternatives and, if
regulation is necessary, to select

regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety effects, distributive impacts,
and equity). E.O. 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. A regulatory impact analysis
(RIA) must be prepared for major rules
with economically significant effects
($100 million or more in any one year).

We estimate that the effects of the
SCH provisions that would be
implemented by this rule would result
in SCH revenue reductions exceeding
$100 million in any one year. We
estimate the total reduction (from the
proposed changes in this rule) in
hospital revenues under the SCH reform
for its first year of implementation
(assumed for purposes of this RIA to be
FY2012), compared to expenditures in
that same period without the proposed
SCH changes, to be approximately $211
million. However, as discussed below,
the proposed transitions will reduce this
amount considerably. When the
transitions are taken into account, the
first year impact will be a reduction in
allowed amounts of $31 million.

We estimate that this rulemaking is
“economically significant”” as measured
by the $100 million threshold and,
hence, also a major rule under the
Congressional Review Act. Accordingly,
we have prepared a regulatory impact
analysis that, to the best of our ability,
presents the costs and benefits of the
rulemaking.

2. Congressional Review Act. 5 U.S.C.
801

Under the Congressional Review Act,
a major rule may not take effect until at
least 60 days after submission to
Congress of a report regarding the rule.
A major rule is one that would have an
annual effect on the economy of $100
million or more or have certain other
impacts. This Notice of Proposed Rule
Making (NPRM) is a major rule under
the Congressional Review Act.

3. Regulatory Flexibility Act

The RFA requires agencies to analyze
options for regulatory relief of small
businesses if a rule has a significant
impact on a substantial number of small
entities. For purposes of the RFA, small
entities include small businesses,
nonprofit organizations, and small
governmental jurisdictions. Most
hospitals are considered to be small
entities, either by being nonprofit
organizations or by meeting the Small
Business Administration (SBA)
definition of a small business (having
revenues of $34.5 million or less in any
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one year). For purposes of the RFA, we
have determined that all SCHs would be
considered small entities according to
the SBA size standards. Individuals and
States are not included in the definition
of a small entity. Therefore, the
Secretary has determined that this
proposed rule would have a significant
impact on a substantial number of small
entities. We generally prepare a
regulatory flexibility analysis that is
consistent with the RFA (5 U.S.C.
section 604), unless we certify that the
rule would not have a significant impact
on a substantial number of small
entities. The Regulatory Impact
Analysis, as well as the contents
contained in the preamble, is meant to
serve as the Proposed Regulatory
Flexibility Analysis.

4. Unfunded Mandates

Section 202 of the Unfunded
Mandates Reform Act of 1995 also
requires that agencies assess anticipated
costs and benefits before issuing any
rule whose mandates require spending
in any one year of $100 million in 1995
dollars, updated annually for inflation.
That threshold level is currently
approximately $140 million. This
proposed rule will not mandate any
requirements for State, local, or tribal
governments or the private sector.

5. Public Law 96-511, “Paperwork
Reduction Act” (44 U.S.C. Chapter 35)

This rule will not impose significant
additional information collection
requirements on the public under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3502—3511). Existing information
collection requirements of the TRICARE
and Medicare programs will be utilized.
We do not anticipate any increased
costs to hospitals because of paperwork,
billing, or software requirements since
we are keeping TRICARE’s billing/
coding requirements; i.e., hospitals will
be coding and filing claims in the same
manner as they currently are with
TRICARE.

6. Executive Order 13132, “Federalism”

This rule has been examined for its
impact under E.O. 13132, and it does
not contain policies that have
federalism implications that would have
substantial direct effects on the States,
on the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore,
consultation with State and local
officials is not required.

B. Hospitals Included In and Excluded
From the SCH Reforms

The SCH reform encompasses all
SCHs as defined by Medicare that
participate in the TRICARE program
that have inpatient stays for TRICARE
patients. It will also include SCHs
classified by CMS as Essential Access
Community Hospitals (EACH) hospitals.
However, Maryland hospitals that are
paid by Medicare and TRICARE under
a cost containment waiver are excluded
from the SCH Reform.

C. Analysis of the Impact of Policy
Changes on Payment Under SCH
Reform Alternatives Considered

Alternatives that we considered, the
proposed changes that we will make,
and the reasons that we have chosen
each option are discussed below.

1. Alternatives Considered for
Addressing Reduction in SCH Payments

Analysis of the effects of paying SCHs
using the computation of either the
greater of what the SCH would have
been paid under the DRG method for all
of that hospital’s TRICARE discharges or
an amount equal to the SCH’s specific
CCR multiplied by the hospital’s billed
charges for the TRICARE services
approach would reduce the TRICARE
payments to these SCHs by an average
of over 50 percent. This approach would
pay each SCH the greater of two
aggregate amounts: (1) The sum of the
TRICARE-allowed amounts if all the
TRICARE inpatient admissions over a
12-month period were paid using the
TRICARE DRG method; or (2) the
TRICARE-allowed amounts if all the
TRICARE inpatient admissions over a
12-month period were paid using the
CCR approach (in which the TRICARE-
allowed amount for each admission is
equal to the billed charge for that
admission multiplied by the hospital’s
historical CCR). Table 1 provides our
estimate of the impact of this approach
without any transitions. We found that
there would be large reductions in
payments for all types of SCHs (see
Table 3).

Because the impact of moving from a
charge-based reimbursement to a cost-
based reimbursement similar to
Medicare’s would produce large
reductions in the TRICARE-allowed
amounts for all types of SCHs, we
considered a phase-in of this approach
over a 4-year period. Under this option,
the CCR portion of the approach would
be modified so that the hospital’s billed
charge on each claim would not be
multiplied by the hospital’s CCR until
the fourth year (when the transition was
complete). In the first 3 years, the billed

charges for each claim would be
multiplied by a ratio so that there was
an equal reduction in the ratio used
each year over the 4-year transition. For
example, if the hospital were receiving
100 percent of its billed charges prior to
implementation of the SCH reform and
it had a CCR of 0.32, then its billed
charges would be multiplied by factors
of 0.83, 0.66, and 0.49 in the first 3 years
respectively so that each year the
payment ratio declined by an equal
amount (in this case by a factor of 0.17).
In each year, the aggregate level of
allowed amounts produced using the
CCR approach at each SCH would be
compared with the aggregate level of
DRG-allowed amounts at the SCH, and
the SCH would be paid the greater of the
two aggregate amounts. This 4-year
transition would allow hospitals to have
a phased transition to the cost-based
rates. Although this option would
provide a multi-year period for SCHs to
transition to the cost-based rates, we did
not choose this option because it would
still result in large reductions for some
SCHs over a relatively short period of
time.

A second option we considered was
to have a transition based on a reduction
of 15 percentage points per year in the
allowed amounts for each SCH. Under
this option, the CCR portion in this
approach would be modified. During
the transition period, the billed charges
on each claim at an SCH would be
multiplied by a factor so that the ratio
decreased by 15 percentage points each
year from the level in the previous year.
For example, if the SCH were receiving
100 percent of its billed charges prior to
SCH reform and it had a CCR of 0.32,
then its billed charges would be
multiplied by factors of 0.85, 0.70, 0.55,
and 0.40 in the first 4 years respectively,
so that each year the ratio declined by
15 percentage points. In the fifth year,
the ratio would be set at 0.32, the
hospital’s CCR. (The actual number of
years of transition will depend on the
hospital’s CCR and could be more or
less than the 4 years in this example as
the ratio will never be less than the
CCR.) In each year, the aggregate level
of allowed amounts produced using the
CCR approach at each SCH would be
compared with the aggregate level of
DRG-allowed amounts at the SCH and
the SCH would be paid the greater of the
two aggregate amounts. This type of
transition ensures that there is a
manageable reduction in the level of
payments each year for each hospital.
We selected this option.
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2. Alternatives Considered for SCHs in
the TRICARE Network

We were concerned there might be
access problems at some hospitals with
a high concentration of TRICARE
patients if their payments were
decreased significantly. In particular,
we were concerned that some hospitals
might leave the TRICARE network if
payments were reduced too quickly.
This was a particular concern because
24 of the 25 SCHs with the highest
levels of TRICARE-allowed amounts in
the first 6 months of CY 2010 were in
the TRICARE network. Thus, the SCHs
that would face the largest reductions in
the level of TRICARE-allowed amounts
from TRICARE’s SCH reform would be
network hospitals.

An option we considered, and the one
we are proposing in this rule, is to
provide a 10 percent-per-year reduction
in the allowed amounts for SCHs in the
TRICARE network. This option would

modify the CCR portion of the approach.

During the transition period, the billed
charges on each claim at an SCH in the
TRICARE network would be multiplied
by a factor so that the ratio decreased by
10 percentage points each year from the
starting point (in contrast to 15
percentage points for non-network

hospitals). For example, if a TRICARE
network SCH had allowed amounts
equal to 92 percent of its billed charges
prior to SCH reform, and it had a CCR
of 0.35, then its billed charges would be
multiplied by factors of 0.82, 0.72, 0.62,
0.52, and 0.42 in the first 5 years,
respectively, to calculate the allowed
amounts. Under this approach, each
year the ratio for network SCHs would
decline by ten percentage points. In the
sixth year, the ratio would be set at 0.35,
the hospital’s CCR (assuming that the
hospital’s CCR had remained at 0.35). In
each year, the aggregate level of allowed
amounts produced using the CCR
approach at each SCH would be
compared with the aggregate level of
DRG-allowed amounts at the SCH, and
the SCH would be paid the greater of the
two aggregate amounts. This type of
transition ensures that there is a
manageable reduction in the level of
payments each year for each hospital.
We selected this option. Table 1 shows
the results of this option.

D. Effects on Sole Community Hospitals

Table 1 shows the impact of revised
SCH inpatient reimbursement during FY
2012. Table 2 shows projected TRICARE
reduction in reimbursement for top 20

hospitals. Table 3 shows full amount of
reduction without a phase-in period and
transitional payments.

TABLE 1—ESTIMATED IMPACT OF SCH
REFORMS ON TRICARE-ALLOWED
AMOUNTS AT SOLE COMMUNITY
HOSPITALS DURING THE FY 2012—

FIRST YEAR OF PHASE-IN (WITH
TRANSITION PAYMENTS)
[In $ millions]
SCH
Reform
. allowed
Estimated | - A5 eqd amounts
allowed Reduc-
amounts P as a
amount tion in
under Lg]gﬁr allowed p;zgéegg-
cuglriint reform amounts current
policy policy
allowed
amounts
$326 $295 $31 90
Notes:

(1) This table presents the impact as
modified by the transition mechanisms
proposed in this NPRM (the 15 percent-per-
year reduction for non-network hospitals and
the 10 percent-per-year reduction for
TRICARE network SCHs). This table includes
the impact of transition payments to SCHs.

(2) Maryland hospitals are excluded.

TABLE 2—IMPACT ($M) OF FIRST YEAR FOR TOP 20 SOLE COMMUNITY HOSPITALS

Reduction ($M) in
Hospital name City State FY%O;%ge%hﬁse-
FY2010

Fairbanks Memorial HOSpital ...........coooueiiiiiiiiiiiee e Fairbanks ........cccoooviiiiiiiiiiins 0.4
FLagstaff Medical Center ...........cocoiiiiiiiiiieiieeee e Flagstaff .......ccccooniiiiiiniiiecee 0.5
Sierra Vista Regional Health Center ..........ccccoooiiiiiiiiiiiinieeeeceee Sierra Vista .......cccoceeveeeieciieeienne 1.2
Yuma Regional Medical Center ........... Yuma ............ 1.3
North Colorado Medical Center ............... Greeley ..... 0.3
Southeast Georgia Health System Bru ... Brunswick ..... 0.3
Camden Medical Center ..........cccccceernenen. Saint Marys ..... 0.4
Munson Medical Center ...... Traverse City ... 0.3
Phelps Co Reg Med Citr ................ Rolla ................ 0.5
Western Missouri Medical Center . Warrensburg .... 0.5
Benefis Healthcare ........................ Great Falls ....... 1.1
Onslow Memorial Hospital Inc .... Jacksonville ..... 1.6
Carolinaeast Health System .................... New Bern ........ 1.4
Altru Health System, dba Altru Hospital .. Grand Forks ... 0.5
Trinity HOSPItAIS ....cooeeieieeeeee e MiNOt ..o 0.9
Gerald Champion Regional Medical Center ............cccccooiniiiiiieennnnne. Alamogordo ........ccceeviieniiiennee. 0.6
Jackson County Memorial Hospital Altus 0.3
Beaufort Memorial Hospital ..........ccccoieiiiiiiiiiieieeeeeceee e Beaufort .......cccccoviiiiieniiiee 1.5
Rapid City Regional Hospital—Hospital ...........ccccooeieiiiieniiiinieniene Rapid City ....ccooeveeiiirieseeeiee 1.2
Cheyenne Regional Medical Center ...........cccooiveiiiiininicncieeee Cheyenne ........cccccvvvenciceiennen. 1.3

Note 1: Top 20 SCHs based on total amount reimbursed during FY2007-FY2010 where TRICARE was primary payer.
Note 2: Impact of reduction calculated using FY2010 reimbursed amount.
Note 3: Applied reduction of 10% for FY2010 if network provider; 15% for FY2010 if non-network provider until the hospital reaches their cost-

to-charge ratio.

Note 4: Samaritan Medical Center, Watertown, NY gained SCH status in FY2011. Based on preliminary data, Samaritan Medical Center would

most likely be included in the top 20 SCH list.

Note 5: Mary Washington Hospital, Fredericksburg, VA lost SCH status in January 2011.
Note 6: This data includes all claims received through February 2, 2011 for dates of care beginning in FY2010 and not estimated to comple-

tion.

Note 7: CMS currently reviewing SCH status of North Colorado Medical Center, Greeley, CO.
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TABLE 3—ESTIMATED IMPACT OF COST-BASED REIMBURSEMENT ON TRICARE-ALLOWED AMOUNTS AT SOLE COMMUNITY
HOSPITALS WITHOUT TRANSITION PAYMENTS

[In $ millions]

Current policy

Cost-based

Reduction in TRICARE-allowed

Allowed amounts under cost-
based
reimbursement as

reimbursement amounts a percent of current
policy-allowed
amounts
$369 $158 $211 43

Notes:

(1) This table does not include any
transition payments to SCHs.

(2) Maryland hospitals are excluded.

List of Subjects in 32 CFR Part 199

Claims, Dental health, Health care,
Health insurance, Individuals with
disabilities, Military personnel.

Accordingly, 32 CFR part 199 is
proposed to be amended as follows:

PART 199—[AMENDED]

1. The authority citation for part 199
continues to read as follows:

Authority: 5 U.S.C. 301; 10 U.S.C. Chapter
55.

2.1In §199.2, paragraph (b) is
amended by adding a definition for
“Sole Community Hospitals” in
alphabetical order to read as follows:

§199.2 Definitions.

* * * * *

(b) * * *

Sole community hospitals (SCHs).
Urban or rural hospitals that are the sole
source of care in their community and
meet the applicable requirements
established by § 199.6 (b)(4)(xvii).

* * * * *

3. Section 199.6 is amended by
adding new paragraph (b)(4)(xvii) to
read as follows:

§199.6 TRICARE—authorized providers.

* * * * *

(b) E

(4) * *x %

(xvii) Sole community hospitals
(SCHs). SCHs must meet all the criteria
for classification as a SCH under 42 CFR
412.92 in order to be considered a SCH
under the TRICARE program.

* * * * *

4. Section 199.14 is amended by:

a. Revising paragraph (a)(1)(ii)(D)(6),
paragraph (a)(2)(viii)(D), paragraph
(a)(3), the first sentence of paragraph
(a)(4), and the first sentence of
paragraph (a)(6); and

b. Adding new paragraph (a)(7).

The revisions and additions read as
follows:

§199.14 Provider reimbursement
methods.

(a] EE

(1) EE

(ii) * % %

(D) * *x %

(6) Sole community hospitals. Prior to
Fiscal Year 2012, any hospital that has
qualified for special treatment under the
Medicare prospective payment system
as a SCH (see subpart G of 42 CFR part
412) and has not given up that
classification is exempt from the
CHAMPUS DRG-based payment system.

(2) R

(viij) * * *

(D) Sole community hospitals. Prior to
Fiscal Year 2012, any hospital that has
qualified for special treatment under the
Medicare prospective payment system
as a SCH and has not given up that
classification is exempt.

(3) Reimbursement for inpatient
services provided by a CAH. (i) For
admissions on or after December 1,
2009, inpatient services provided by a
CAH, other than services provided in
psychiatric and rehabilitation distinct
part units, shall be reimbursed at 101
percent of reasonable cost. This does not
include any costs of physician services
or other professional services provided
to CAH inpatients. Inpatient services
provided in psychiatric distinct part
units would be subject to the
CHAMPUS mental health payment
system. Inpatient services provided in
rehabilitation distinct part units would
be subject to billed charges.

(ii) The percentage amount stated in
paragraph (a)(3)(i) of this section is
subject to possible upward adjustment
based on a temporary military
contingency payment adjustment
(TMCPA) for TRICARE network
hospitals located within Military
Treatment Facility Prime Service Areas
and deemed essential for military
readiness and support during
contingency operations. The TMA
Director may approve a CAH TMCPA
for hospitals that serve a
disproportionate share of active duty

service members (ADSMs) and active
duty dependents (ADDs). A TMCPA
may be approved by the Director, TMA
for a specified period based on a
showing that without the TMCPA,
DoD’s ability to meet military
contingency mission requirements will
be significantly compromised.

(4) Billed charges and set rates. The
allowable costs for authorized care in all
hospitals not subject to the CHAMPUS
DRG-based payment system, the
CHAMPUS mental health per-diem
system, the reasonable cost method for
CAHs, or the reimbursement rules for
SCHs shall be determined on the basis

of billed charges or set rates. * * *
* * * * *

(6) Hospital outpatient services. This
paragraph (a)(6) identifies and clarifies
payment methods for certain outpatient
services, including emergency services,
provided by hospitals. * * *

(7) Reimbursement for inpatient
services provided by a SCH. (i) In
accordance with 10 U.S.C. 1079(j)(2),
TRICARE payment methods for
institutional care shall be determined, to
the extent practicable, in accordance
with the same reimbursement rules as
those that apply to payments to
providers of services of the same type
under Medicare. TRICARE’s SCH
reimbursements approximate
Medicare’s for SCHs. Inpatient services
provided by a SCH, other than services
provided in psychiatric and
rehabilitation distinct part units, shall
be reimbursed through a two-step
process, with an initial payment as step
one, and a year-end adjustment as step
two.

(ii) The initial payment for a SCH
referred to in paragraph (a)(7)(i) of this
section will be based on the applicable
percentage of the TRICARE-allowed
amount. The TRICARE-allowed amount
is the lesser of billed charges or the
negotiated amount accepted by a
network SCH. The applicable
percentage is the greater of the SCH’s
specific historical cost-to-charge ratio
(as calculated by CMS), or the following
percentage:
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(A) In FY 2012, 90 percent for
network SCHs or 85 percent for non-
network SCHs.

(B) In FY 2013, 80 percent for network
SCHs or 70 percent for non-network
SCHs.

(C) In FY 2014, 70 percent for network
SCHs or 55 percent for non-network
SCHs.

(D) In FY 2015, 60 percent for
network SCHs or 40 percent for non-
network SCHs.

(E) In FY 2016, 50 percent for network
SCHs or 25 percent for non-network
SCHs.

(F) In FY 2017, 40 percent for network
SCHs or 10 percent for non-network
SCHs.

(G) In FY 2018, 30 percent for
network SCHs or 0 percent for non-
network SCHs.

(H) In FY 2019, 20 percent for
network SCHs or 0 percent for non-
network SCHs.

(I) In FY 2020, 10 percent for network
SCHs or 0 percent for non-network
SCHs.

(J) In FY 2021, 0 percent for network
SCHs or 0 percent for non-network
SCHs.

(iii) The second step referred to in
paragraph (a)(7)(i) of this section is a
year-end adjustment. The year-end
adjustment will compare the aggregate
amount paid over a 12-month period
under paragraph (a)(7)(ii) of this section
to the aggregate amount that would have
been paid for the same care using the
TRICARE DRG-method (under
paragraph (a)(1) of this section). In the
event that the DRG method amount is
the greater, the year-end adjustment will
be the amount by which it exceeds the
aggregate amount paid. In addition, the
year-end adjustment also may
incorporate a possible upward
adjustment based on a TMCPA for
TRICARE network hospitals located
within MTF PSAs and deemed essential
for military readiness and support
during contingency operations. The
TMA Director, or designee, may approve
a SCH TMCPA for hospitals that serve
a disproportionate share of ADSMs and
ADDs. A TMCPA may be approved by
the Director, TMA, for a specified
period based on a showing that, without
the TMCPA, DoD’s ability to meet
military contingency mission
requirements will be significantly
compromised.

(iv) The SCH reimbursement
provisions of paragraphs (a)(7)(i)
through (iii) do not apply to any costs
of physician services or other
professional services provided to SCH
inpatients (which are subject to
individual provider payment provisions
of this section), inpatient services

provided in psychiatric distinct part
units (which are subject to the
CHAMPUS mental health per-diem
payment system), or inpatient services
provided in rehabilitation distinct part
units (which are reimbursed on the

basis of billed charges or set rates).
* * * * *

Dated: June 23, 2011.
Patricia L. Toppings,
OSD Federal Register Liaison Officer,
Department of Defense.
[FR Doc. 2011-16629 Filed 7-1-11; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF THE INTERIOR

National Park Service

36 CFR Part 7
RIN 1024-AD92

Special Regulations; Areas of the
National Park System, Yellowstone
National Park

AGENCY: National Park Service, Interior.
ACTION: Proposed rule.

SUMMARY: The National Park Service
(NPS) is proposing this rule to establish
a management framework that allows
the public to experience the unique
winter resources and values at
Yellowstone National Park. The
proposed rule would provide a variety
of use levels and experiences for visitors
by establishing maximum numbers of
snowmobiles and snowcoaches
permitted in the park on a given day. It
also would require that most
snowmobiles and snowcoaches
operating in the park meet air and
sound requirements and be
accompanied or operated by a
commercial guide.

DATES: Comments must be received by
September 6, 2011.

ADDRESSES: You may submit your
comments, identified by Regulation
Identifier Number (RIN) 1024—AD92, by
any of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

¢ Mail: Yellowstone National Park,
Winter Use Proposed Rule, P.O. Box
168, Yellowstone NP, WY 82190

e Hand Deliver to: Management
Assistant’s Office, Headquarters
Building, Mammoth Hot Springs,
Yellowstone National Park, Wyoming.

All submissions received must
include the agency name and RIN. For
additional information see ‘“Public
Participation” under SUPPLEMENTARY
INFORMATION below.

FOR FURTHER INFORMATION CONTACT:
Wade Vagias, Management Assistant’s
Office, Headquarters Building,
Yellowstone National Park, 307—-344—
2019 or at the address listed in the
ADDRESSES section.

SUPPLEMENTARY INFORMATION:

Background

The NPS has been managing winter
use in Yellowstone National Park for
several decades. A detailed history of
the winter use issue, past planning
efforts, and litigation is provided in the
background section of the 2011 Draft
Environmental Impact Statement (DEIS).
The park has most recently operated
under the 2009 interim plan, which was
in effect for the past two winter seasons
and expired by its own terms on March
15, 2011. With publication of this
proposed rule, and the DEIS, the NPS is
soliciting public comment on a long-
term direction for winter use in
Yellowstone National Park.

Additional information, including the
DEIS, is available online at: http://
www.nps.gov/yell/parkmgmt/
participate.htm.

Park Resource Issues

The DEIS analyzes the issues and
environmental impacts of seven
alternatives for the management of
winter use in the park. Major issues
analyzed in the DEIS include social and
economic issues, human health and
safety, wildlife, air quality, natural
soundscapes, visitor use and
experience, and visitor accessibility.
Impacts associated with each of the
alternatives are detailed in the DEIS,
which is available at the following site:
http://parkplanning.nps.gov.

Description of the Proposed Rule

Snowmobile and snowcoach use at
Yellowstone National Park is referred to
as oversnow vehicle (OSV) use. The
proposed regulations are similar in
many respects to plans and rules that
have been in effect for the last six winter
seasons. Thus, many of the regulations
regarding operating conditions,
designated routes, and restricted hours
of operation have been enforced by the
NPS for several years. One notable
difference, however, is a new proposal
in this rule to provide a variety of use
levels and experiences for visitors by
establishing varying maximum numbers
of OSVs permitted in the park for
different days throughout the winter
season. This would be accomplished by
implementing different use levels for
OSV use that would vary day-by-day, on
a pre-set annual schedule, rather than
being fixed for the entire winter season.
Authorized snowmobile use would
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range from 110 to 330 vehicles per day
while snowcoach use would range from
30 to 80 vehicles per day. The varying
use levels would provide for high and
low OSV use days, allowing for a variety
of motorized and non-motorized visitor
experiences throughout the winter
season. Accordingly, certain segments of
the park’s snow roads would be closed
to visitor OSV use and would be
available for skiing and snowshoeing
during certain times of the season.

A one-season transition period to
prepare for the implementation of the
new winter use plan would be in place
for the 2011-2012 winter season. During
this transition period, provisions of the
2009 interim plan would be re-
instituted, allowing for up to 318
snowmobiles and 38 snowcoaches per
day for the first year of the new plan
only.

Monitoring

As part of the park’s adaptive
management program for winter use,
scientific studies and monitoring of
winter visitor use and park resources
would continue under this proposal.
Selected areas of the park, including
sections of roads, would be closed to
visitor use if the studies and monitoring
indicate that human presence or
activities have a substantial effect on
wildlife or other park resources that
cannot be mitigated. The NPS would
provide a one-year notice before any
such closure would be implemented,
unless an immediate closure is
necessary. The Superintendent would
continue to have the authority under
either this regulation or 36 CFR 1.5 to
take emergency actions to protect park
resources or values.

Air Emission Requirements
Snowmobiles

The proposed rule retains the
requirement from previous winter use
plans that all recreational snowmobiles
comply with air emissions restrictions.
The emission requirements for
snowmobiles (and the implementation
of those requirements for snowcoaches)
would ensure air pollution levels
remain low in the park in the winter, as
evidenced by the past seven years of air
quality monitoring that has indicated
very good air quality.

During the late 1990s, when an
average of 795 snowmobiles entered the
park each day, high levels of carbon
monoxide (CO), particulate matter (PM),
and hydrocarbons (HC) were detected.
To mitigate these emissions, the NPS
implemented snowmobile air emission
requirements beginning in 2004 that
called for emission levels no greater

than 120 grams per kilowatt hour (g/kW-
hr) of CO and 15 g/kW-hr for HC. The
NPS proposes to continue these
emission requirements.

The requirements in place since 2004
have significantly reduced CO, PM, and
HC emissions. As compared to EPA’s
baseline emissions assumptions for
conventional two-stroke snowmobiles,
NPS air emission requirements have
achieved a 70% reduction in CO and a
90% reduction in HC. Improvements to
air quality have also been assisted by
daily use limits and commercial guiding
(which helps assure use of NPS-certified
snowmobiles and keeps idling to a
minimum). Use of four-stroke
snowmobiles to meet these emission
requirements has resulted in a
substantial reduction in CO and PM;
however, an increase in nitrogen oxide
(NOx) has been noted with this type of
engine. NPS expects that
implementation of air emission
requirements for snowcoaches
beginning in the winter of 2014-2015
will lead to a reduction in NOx inside
the park, and will continue to monitor
NOx. If no reduction in NOx levels is
seen after implementation of air
emission requirements for snowcoaches,
NPS may act in the future to establish
NOx emission limits for snowmobiles.

The NPS will continue the
requirement that all snowmobile
manufacturers use the EPA-approved 5-
mode test method and Family Emission
Limit (FEL) procedure under 40 CFR
parts 1051 and 1065 to certify that a
snowmobile meets the NPS
requirements. The FEL allows a single
engine type to be certified for use in a
number of different snowmobile
models, or an engine ‘““family.”
Snowmobile manufacturers may
demonstrate that snowmobiles meet
NPS air-emissions requirements by
submitting to the NPS a copy of their
EPA application (which includes the
engine’s FEL) used to demonstrate
compliance with EPA’s snowmobile
emission regulation. The NPS would
accept the application and information
from a manufacturer, while review and
certification by EPA is pending, in
support of NPS conditionally certifying
a snowmobile as meeting NPS emission
requirements. Should EPA certify the
snowmobile at a level that would no
longer meet NPS requirements, this
snowmobile would no longer be
considered to be NPS-compliant and its
use in the park would be prohibited or
phased out according to a schedule
determined by the NPS.

A snowmobile that has been modified
from the manufactured design may
increase emissions of HC and CO greater
than the proposed emission restrictions

and therefore would not be allowed to
enter the park. It would be the
responsibility of the end user and guide
to ensure that a snowmobile complies
with all applicable restrictions.

Snowmobiles being operated on the
Cave Falls road, which extends
approximately one mile into the park
from the adjacent national forest, would
continue to be exempt from the air-
emission requirements. The Cave Falls
road does not connect to other park
roads and snowmobile use of this road
is independent of the other park
oversnow routes.

Snowcoaches

Under concessions contracts issued in
2003, 78 snowcoaches are authorized to
operate in the park. Approximately 29
of these snowcoaches, referred to as
“historic snowcoaches” in this rule,
were manufactured by Bombardier
before 1983 and designed specifically
for oversnow travel. All other
snowcoaches are passenger vans or light
or medium buses that have been
converted for oversnow travel using
tracks and/or skis.

During the first three years of this
plan (through 2013-2014), historic
snowcoaches would not be required to
meet air emission requirements.
However, all non-historic snowcoaches
must meet the EPA air emissions
standards in effect when the vehicle was
manufactured. This would be
implemented by ensuring that all
emission-related exhaust components
are installed and functioning properly.
Malfunctioning emissions-related
components must be replaced with the
original equipment manufacturer (OEM)
components where possible. If OEM
parts are not available, aftermarket parts
may be used. Catalysts that have
exceeded their useful life must be
replaced unless the operator can
demonstrate that the catalyst is
functioning properly. Operating a snow
coach that has its original pollution
control equipment modified or disabled
would be prohibited. A snowcoach may
be subject to periodic inspections to
determine compliance with emission
requirements.

In 2004, EPA began phasing in new
and cleaner emissions standards for
light-duty vehicles, light-duty trucks,
and medium-duty passenger vehicles
and in 2008 for heavy duty spark and
compression ignition vehicles (the
vehicle classes most converted
snowcoaches meet). These standards are
called Tier 2 (for lighter-duty vehicles)
or “‘engine configuration certified” (for
heavier duty, diesel vehicles).
Implementation of these standards was
completed in 2010.
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As of the 2014-2015 winter, the
proposed rule would require that all
snowcoach engines meet EPA model
year 2010 emission requirements,
except that diesel-fueled snowcoaches
with a gross vehicle weight rating
(GVWR) of 8,500 pounds or more would
need to comply with EPA model year
2010 “‘engine configuration certified”
diesel air emission standards.
Alternatively, and achieving better
emission results, diesel snowcoaches
with a GVWR between 8,500 and 10,000
pounds may meet the EPA light-duty
Tier 2 standards. The NPS recognizes
that some snowcoaches will likely need
to be retrofitted in order to comply.

In February 2005 and 2006, the
University of Denver collected
emissions data from various
snowcoaches. Results indicated that
snowcoaches could be modernized to
reduce CO and HC emissions. These
studies found that newer coaches are
cleaner than older models and have
emission controls that will function
more of the time. By implementing an
air emission requirement for
snowcoaches that calls for newer engine
and emission controls, the NPS expects
continued improvements in the park’s
air quality.

Sound Emission Requirements
Snowmobiles

Sound restrictions continue to require
a snowmobile to operate at or below 73
decibels measured using the A scale
(dB(A)) while at full throttle, according
to Society of Automotive Engineers J192
test procedures (revised 1985) (SAE
J192). Beginning with the 2014-2015
winter season, the NPS would use the
most current (as of November 2012)
version of SAE J192 to determine
compliance with this requirement.

The NPS recognizes that the SAE
updated these test procedures in 2003;
however, the changes between the 2003
and 1985 test procedures could alter the
measurement results. The NPS sound
emission requirement was initially
established using 1985 test procedures
(in addition to information provided by
industry and modeling). Therefore, to be
consistent with our requirements, we
would continue to use the 1985 test.
The NPS also understands that an
update to the 2003 J192 procedures may
be underway. This rule proposes to
transition to the newer J192 test
procedures for the 2014-2015 winter
season. By specifying November 2012
for the revised procedure, the NPS and
industry would have sufficient time to
test snowmobiles that are in
development and production well ahead
of the 2014-2015 winter season. This

rule also proposes that the NPS will
periodically update testing to conform
to future changes in SAE J192 standards
and procedures.

In past rules, the NPS has allowed a
barometric pressure variance from SAE
J192 procedures to determine if a
snowmobile meets sound emission
requirements. This is because the
original testing occurred in Yellowstone
at a barometric pressure lower than
what is allowed under SAE J192. With
the adoption of an updated SAE J192,
the NPS believes it is the appropriate
time to bring all aspects of testing into
conformance with the SAE J192
procedures.

For the first three winters of
implementation of this rule (through
2013-2014), snowmobiles may be tested
at any barometric pressure equal to or
above 23.4 inches Hg uncorrected (as
measured at or near the test site). This
exception to the SAE J192 test
procedures maintains consistency with
the testing conditions previously used
to determine the sound emissions
requirement. The reduced barometric
pressure allowance was necessary since
snowmobiles were tested at the high
elevation of the park where atmospheric
pressure is lower than the SAE ]J192’s
requirements. Testing data indicate that
snowmobiles test quieter at higher
elevations, and therefore may be able to
pass this test at higher elevations but
fail when tests are conducted near sea
level. Beginning in 2014-2015, the NPS
would require manufacturers to meet
the requirements of the revised SAE
J192 with no barometric pressure (high
altitude) exception.

For sound emissions, snowmobile
manufacturers may submit their existing
Snowmobile Safety and Certification
Committee (SSCC) sound level
certification form. Under the SSCC
machine safety standards program,
snowmobile models are certified by an
independent testing company as
complying with all SSCC safety
standards, including sound standards.
The proposed rule would not require
the SSCC form specifically, as there
could be other acceptable
documentation in the future. The NPS
intends to work cooperatively with the
snowmobile manufacturers on
appropriate documentation. Other test
methods could be approved by NPS on
a case-by-case basis.

Individual snowmobiles that have
been modified and therefore may
increase sound emissions beyond the
proposed emission restrictions would be
denied entry to the park. It would be the
responsibility of the end user and guide
to ensure that their snowmobile

complies with all applicable
restrictions.

The NPS requirement for sound was
established by reviewing individual
machine results from side-by-side
testing performed by the NPS
contractor, Harris Miller Miller &
Hanson Inc. (HMMH) and the State of
Wyoming’s contractor, Jackson Hole
Scientific Investigations (JHSI). Six four-
stroke snowmobiles were tested for
sound emissions. These emission
reports independently concluded that
all the snowmobiles tested between 69.6
and 77.0 dB(A) using the SAE J192
protocol. On average, the HMMH and
JHSI studies measured four-strokes at
73.1 and 72.8 dB(A) at full throttle,
respectively. The SAE J192 test allows
for a tolerance of 2 dB(A) over the sound
limit to account for variations in
weather, snow conditions, and other
factors.

Snowmobiles being operated on the
Cave Falls road would continue to be
exempt from the sound emission
requirements.

Snowcoaches

The NPS would require that new and
retrofitted snowcoaches not exceed 73
dB(A) when measured by operating the
coach at or near full throttle for the test
cycle. The NPS would require the same
parameters found in the current (as of
November 2012) SAE J192 sound test,
except that snowcoaches would be
operated at a steady speed at or near full
throttle. Due to their size and weight
and the challenge of testing a
snowcoach at lower barometric
pressure, snowcoaches may be sound
tested at higher elevations near and in
the park, so long as the barometric
pressure is at or above 23.4 inches Hg
uncorrected (as measured at or near the
test site).

Both the updated snowmobile and
new snowcoach sound emission
requirements should reduce the impacts
of oversnow vehicles on the park’s
soundscapes.

NPS Approved Snowmobiles and
Snowcoaches

The Superintendent would maintain
and annually publish a list of approved
snowmobiles by make, model, and year
of manufacture that meet NPS
requirements. For the winter of 2010-
2011, the NPS certified 65 different
snowmobile models (from model years
2005—-2011, and various manufacturers)
as meeting the requirements. When
certifying a new snowmobile as meeting
NPS requirements, the NPS would also
publish how long the certification
applies. Generally, each snowmobile
model certification would apply for six
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consecutive winter seasons following its
manufacture. Based on NPS experience,
six years represents the typical useful
life of a snowmobile, and thus provides
a purchaser with a reasonable length of
time when operation may be allowed
within the park.

The NPS would also maintain a list of
approved snowcoaches that meet the air
and sound emissions requirements for
coaches. Since many snowcoaches are
aftermarket adaptations of wheeled
vehicles, the list would consist of the
individual vehicles that have been
approved for use. Once approved, a
snowcoach may operate in the park for
no more than 10 consecutive winter
seasons. To continue to operate in the
park, a snowcoach must then be
retrofitted to meet evolving emission
requirements and re-certified for sound.
For example, a model year 2010
snowcoach would cease to be allowed to
operate in the park as of March 15,
2020, if it is not retrofitted and re-tested.
Because of the large investment in
individual snowcoaches, the NPS
believes that a longer duration for the
certification period is appropriate, while
maintaining park resource values.

Use of Commercial Guides

To mitigate impacts to wildlife, air
quality, natural soundscapes, and visitor
and employee safety, the NPS is
proposing to continue that all
recreational OSVs operating in the park
be accompanied by a commercial guide,
except for those operating on the
segment of the Cave Falls road that
extends one mile into the park from the
adjacent national forest. Since the
winter of 2004-2005, all snowmobilers
and snowcoaches have been led by
commercial guides. Commercial guides
are employed by local private
businesses, not by the NPS. Commercial
guides have proven effective at keeping
groups adhering to speed limits, staying
on the groomed road surfaces, reducing
conflicts with wildlife, and ensuring
other behaviors that are appropriate for
visitors to safely and responsibly visit

the park. Commercial guides are trained
in basic first aid and CPR and often
carry satellite or cellular telephones,
radios, and other equipment for
emergency use. Since implementation of
the commercial guiding requirements,
Yellowstone has observed a pronounced
reduction in the number of law
enforcement incidents and accidents
associated with the use of OSVs, even
when accounting for the reduced
number of snowmobilers relative to pre-
guided use levels.

No more than eleven snowmobiles
would be permitted in a group,
including that of the guide. A
snowmobile may not be operated
separately from a group within the park.
Except in emergency situations, guided
parties must travel together and remain
within one-third mile of the first
snowmobile in the group. This would
ensure that guided parties do not
become separated. One-third mile
would allow for sufficient and safe
spacing between individual
snowmobiles within the guided party,
allow the guide(s) to maintain control
over the group and minimize impacts.

NPS does not consider a minimum
group size requirement necessary. As a
practical matter, in recent winters group
size has averaged seven snowmobiles

per group.

Designated Routes

A number of changes are proposed in
routes designated for OSV use based on
analyses in the 2011 DEIS and
experience with the management of
winter use over the past six winters. All
main road segments would generally
remain open for OSV use, but certain
side roads would be reserved for ski and
snowshoe use only, and certain main
road segments would be closed to all
OSV travel during parts of the winter.
This would provide a wider variety of
motorized and non-motorized
experiences for visitors.

Daily Snowmobile and Snowcoach
Limits

The number of OSVs that could
operate in the park at any one time
would continue to be limited under this
rule. However, based on observing
actual use over the past six winters and
combined with the goal of providing a
wider range of experiences for visitors,
daily limits on snowmobiles and
snowcoaches would be variable at
preset levels for each type of vehicle. A
schedule would be established one full
year ahead of the forthcoming winter
season (for example, by December 1,
2012 for the 2013-2014 winter). These
limits are also intended to mitigate
impacts to air quality, employee and
visitor health and safety, natural
soundscapes, wildlife, and visitor
experience. The daily entry limits for
snowmobiles and snowcoaches are
identified in Table 1. These limits
would be based on four different use
levels, as described in the table. Use
limits identified in Table 1 include
guides since commercial guides are
counted towards the daily limits.
Approximately one-half of the days
would be at use level A; approximately
one-third of the days would be at use
level B; and approximately one-sixth of
the days would be at use levels C or D.
The Superintendent may vary the
schedule annually based on factors
including visitor use and experience
and adaptive management
considerations. Daily entrance
allocations not able to be used due to
resource or weather concerns or
closures will be lost, and will not be
rolled into other days.

The proposed rule specifically
identifies limits for Old Faithful since a
park concessioner provides snowmobile
rentals and commercial guiding services
originating there. For example, some
visitors choose to enter the park on a
snowcoach tour, spend two or more
nights at the Old Faithful Snow Lodge,
and go on a commercially guided
snowmobile tour of the park.

TABLE 1—YELLOWSTONE DAILY SNOWMOBILE AND SNOWCOACH ENTRY LIMITS *

Level A Level B Level C Level D
Park entrance/location Commercially | Commercially | Commercially | Commercially | Commercially | Commercially | Commercially | Commercially
guided guided guided guided guided guided guided guided

snowmobiles snowcoaches snowmobiles snowcoaches snowmobiles snowcoaches snowmobiles snowcoaches

(i) North Entrancet ........... 11 12 0-11 8 0-11 6 0-11 12
(i) West Entrance ............. 176 36 110 22 66 12 66 36
(iii) South Entrance ** ........ 110 14 66 8 44 6 44 14
(iv) East Entrancet ... 22 2 0-22 0-2 0-11 0 0-11 2
(v) Old Faithful *** ...... 11 16 11 10 0-11 6 0-11 16
(vi) Cave Falls*** ............ 50 0 50 0 50 0 50 0
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TABLE 1—YELLOWSTONE DAILY SNOWMOBILE AND SNOWCOACH ENTRY LIMITS *—Continued

Level A Level B Level C Level D
Park entrance/location Commercially | Commercially | Commercially | Commercially | Commercially | Commercially | Commercially | Commercially
guided guided guided guided guided guided guided guided
snowmobiles snowcoaches snowmobiles snowcoaches snowmobiles snowcoaches snowmobiles snowcoaches
Totals (without Cave
Falls) ..ocovevreiicinene 330 80 187-220 48-50 110-143 30 110-143 80

*For the winter of 2011-2012 only, the following snowmobile allocations are in effect: West Entrance, 160; South Entrance, 114; East Entrance, 20; North En-
trance, 12; and Old Faithful, 12. The following snowcoach allocations will apply in 2011-2012 only: West Entrance, 34; South Entrance, 13; East Entrance, 2; North

Entrance, 13; and Old Faithful, 16.

**Includes portion of the John D. Rockefeller, Jr. Memorial Parkway between Flagg Ranch and South Entrance.

***Under use levels C&D, it is anticipated that there are some days that no snowmobile entries would be allocated to Old Faithful.

****This use occurs on a short (approximately 1-mile) segment of road and is incidental to other snowmobiling activities in the Caribou-Targhee National Forest.
These users do not have to be accompanied by a guide.

1 A daily entry allocation of 0 is included within ranges for the North and East entrances to reflect an early season closure for plowing at the North Entrance, and
seasonal closures of the East Entrance from December 15-21 and March 2-15.

Flexible Allocations

Snowmobile and snowcoach entries
may be cooperatively shared among
commercial guides and among
entrances. For example, a guide from
West Entrance who has additional
allocations available may share those
allocations with a South Entrance guide.
This sharing would allow as much
flexibility as possible while ensuring
that the numbers of snowmobiles and
snowcoaches operating in the park do
not exceed the total number authorized
for that day at any one time. NPS
envisions that a system for sharing
allocations would be created and
controlled by those guides and outfitters
who receive entrance allocations under
this plan, and could require notification
when allocations are shared.

Avalanche Management—Sylvan Pass

Sylvan Pass would be open under the
proposed rule for oversnow travel (both
motorized and non-motorized) for a
limited core season, from December 22
through March 1 each year, subject to
weather-related closures, and NPS
fiscal, staff, infrastructural, equipment,
and other safety-related capacities. A
combination of avalanche mitigation
techniques may be used, including risk
assessment analyses as well as
forecasting and helicopter and howitzer-
dispensed explosives. Area staff may
use whichever tool is the safest and
most appropriate for a given situation,
with the full understanding that safety
of employees and visitors comes first.
Employees in the field make the
operational determination when safety
criteria have been met, and operations
can be conducted with acceptable levels
of risk. When safety criteria have been
met, the pass may be opened; when they
have not been met, the pass will remain
closed. As with past winters, extended
closures of the pass may occur.

Avalanche control at Sylvan Pass has
long represented a safety concern to the
NPS. The 2000 FEIS, 2003 SEIS, 2004
EA, 2007 FEIS and the 2008 EA all

clearly identify the significant
avalanche danger on Sylvan Pass.
Approximately 20 avalanche paths cross
the road at Sylvan Pass, thus putting
travelers at risk of being caught in an
avalanche. NPS employees must cross
several uncontrolled avalanche paths to
reach the howitzer used for discharging
avalanches. The howitzer is at the base
of a cliff prone to both rock-fall and
additional avalanche activity (the
howitzer cannot be moved without
compromising its ability to reach all
avalanche zones). Artillery shells
sometimes fail to explode on impact,
and unexploded rounds remain on the
slopes, presenting year-round hazards to
both employees and visitors, both in the
park and the Shoshone National Forest.
Natural avalanches can and do occur,
both before and after howitzer use.
Using a helicopter instead of a howitzer
also is a high-risk activity because of
other risks a helicopter contractor
would have to incur. Safety evaluations
of Sylvan Pass by the Occupational
Health and Safety Administration
(OSHA) and an Operational Risk
Management Assessment (ORMA) have
been reviewed and updated and
included in the analysis of impacts in
the 2011 DEIS.

This approach, which implements a
2008 agreement, both addresses the
concerns of the communities and the
NPS. The City of Cody, Wyoming, as
well as Park County, Wyoming, and the
State of Wyoming have expressed their
belief in the importance of this route to
the community and have described the
historical relationship between Cody
and the park’s East Entrance. The state,
county, and city believe that businesses
near the East Entrance have been
negatively impacted in recent years by
the changing patterns of winter
visitation and have expressed their
concern that these businesses would
continue to be adversely affected if the
pass is closed to oversnow vehicle travel
in the winter. The community and
businesses have also stated the value

they place on the certainty of the road
being open in the winter and the
importance of that certainty to their
businesses and guests. NPS
acknowledges those values and
concerns and has carefully weighed
those considerations.

From March 2 to March 15, the NPS
would maintain a road segment, not
prone to avalanche danger, from the
East Entrance to a point approximately
four miles west of the entrance station,
to provide for opportunities for cross-
country skiing and snowshoeing.
Limited snowcoach use would be
allowed in order to provide drop-offs for
such purposes.

Section-by-Section Analysis

Section 7.13(1)(1) What is the scope of
this regulation?

The regulations apply to the use of
recreational snowcoaches and
snowmobiles. Except where indicated,
the regulations do not apply to non-
administrative oversnow vehicle use by
NPS employees, contractors,
concessioner employees, or other non-
recreational users authorized by the
Superintendent.

Section 7.13(1)(2) What terms do I need
to know?

The NPS has included definitions for
a variety of terms, including oversnow
vehicle, designated oversnow route, and
commercial guides. For snowmobiles,
NPS is continuing to use the definition
found at 36 CFR 1.4, but has also
included language that makes it clear
that all-terrain vehicles (ATVs) and
utility-type vehicles (UTVs) are not
snowmobiles, even if they have been
adapted for use on snow with track and
ski systems. These vehicles were not
originally designed to operate oversnow
and may not meet NPS air and sound
emission requirements.

Yellowstone’s oversnow routes
remain entirely on roads used by motor
vehicles during other seasons and thus
are consistent with the requirements in
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36 CFR 2.18. Earlier regulations also
referred only to snowmobiles or
snowcoaches. Since there is a strong
likelihood that new forms of oversnow
motorized vehicles will be developed in
the future that can travel on snow, a
definition for “oversnow vehicle”” was
developed to ensure that any such new
technology is subject to this regulation.
When a particular requirement or
restriction only applies to a certain type
of oversnow vehicle, the specific vehicle
is stated and the restriction only applies
to that type of vehicle, not all oversnow
vehicles. However, oversnow vehicles
that do not meet the strict definition of
a snowcoach (i.e., both weight and
passenger capacity) would be subject to
the same requirements as snowmobiles.
These definitions may be clarified in
future rulemakings based on changes in
technology.

In earlier regulations, NPS specified a
size and weight limit for snowcoaches.
As the number of larger and heavier
snowcoaches has increased, the NPS has
observed serious rutting of the groomed
road surface caused by heavier coaches.
Rutting creates safety issues for other
coaches and snowmobiles using the
oversnow routes. To address this issue,
the proposed rule would also establish
a pounds-per-square-inch limit for
coaches.

Section 7.13(1)(3) May I operate a
snowmobile in Yellowstone National
Park?

The proposed rule would continue to
authorize operation of a snowmobile
within the park, subject to use limits,
commercial guiding requirements,
operating hours and dates, equipment
requirements, and operating conditions
established in this section. Snowmobile
and snowcoach use between Flagg
Ranch and the South Entrance of
Yellowstone occurs in the John D.
Rockefeller, Jr. Memorial Parkway, and
is addressed in regulations pertaining to
that unit of the national park system, 36
CFR 7.21(a), except that the daily entry
limits for that use are addressed by this
rule. Once any such OSVs enter
Yellowstone, they are also subject to the
other terms and conditions of this
proposed rule.

Section 7.13(1)(4) May I operate a
snowcoach in Yellowstone National
Park?

This proposed rule would continue
the authorized operation of
snowcoaches in the park. It would
require that they be commercially
operated under a concessions contract,
and that they are subject to the
applicable air and sound emission
technology requirements for snowcoach

operations. Through March 15, 2014,
the NPS also proposes to continue the
requirement that all non-historic
snowcoaches meet the applicable EPA
air emissions standards that were in
effect at the time the vehicle was
manufactured. As of December 15, 2014,
all snowcoaches must meet the then
applicable NPS air and sound emission
requirements.

Section 7.13(1)(5) Must I operate a
certain model of snowmobile?

The proposed rule would continue
the requirement that only commercially
available snowmobiles that meet NPS
air and sound emissions requirements
may be operated in the park.

Section 7.13(1)(6) How will the
Superintendent approve snowmobile
makes, models, and year of
manufacture for use in the park?

Snowmobiles must be certified under
40 CFR 1051 to a FEL no greater than
a total of 15 g/kW-hr for HC and a FEL
of no greater than 120 g/kW-hr for CO.

Section 7.13(1)(7) Where may I operate
a snowmobile in Yellowstone National
Park?

Specific routes are listed where
snowmobiles may be operated, but the
proposed rule also provides latitude for
the Superintendent to close and re-open
routes when necessary. When
determining what routes are available
for use, the Superintendent would use
the criteria in 36 CFR 2.18(c), and may
also take other issues into consideration
including weather and snow conditions,
public safety, protection of park
resources, and other factors.

Section 7.13(1)(8) What routes are
designated for snowcoach use?

Snowcoaches may be operated on the
specific routes open to snowmobile use.
In addition, rubber-tracked
snowcoaches may be operated in the
Mammoth developed area. This
proposed rule also provides latitude for
the Superintendent to close and re-open
routes when necessary. When
determining what routes are available
for use, the Superintendent would use
the criteria in 36 CFR 2.18(c), and may
also take other issues into consideration,
including weather and snow conditions,
public safety, protection of park
resources, and other factors.

Section 7.13(1)(9) Must I travel with a
commercial guide while snowmobiling
in Yellowstone and what other guiding
requirements apply?

The proposed rule retains the existing
requirement that all recreational
snowmobile operators be accompanied

by a commercial guide. As in the
interim regulations, parties must travel
in groups of no more than eleven
snowmobiles including that of the
guide. The proposed rule adds the
requirement that guided parties must
travel together and not be separated by
more than one third of mile from the
first snowmobile in the group in order
to ensure groups stay together.

Section 7.13(1)(10) Are there limits
established for the numbers of
snowmobiles and snowcoaches
permitted to operate in the park each
day?

The proposed rule allows varying
numbers of snowmobiles and
snowcoaches in the park each day over
the course of the winter use season.
There are four different levels of use (all
limits indicate the maximum number of
oversnow vehicles that could operate in
the park at any one time): Level A, up
to 330 snowmobiles and up to 80
snowcoaches; Level B, between 187 and
220 snowmobiles and between 48 and
50 snowcoaches; Level C, between 110
and 143 snowmobiles and 30
snowcoaches; and Level D, between 110
to 143 snowmobiles and 80
snowcoaches. Approximately one-half
of the days would be at use level A;
approximately one-third of the days
would be at use level B; and
approximately one-sixth of the days
would be at use levels C or D. The levels
of use to be allowed for each day of the
winter use season would be according to
a pre-set schedule that would be issued
by the Superintendent one full winter in
advance (for example, by December 1,
2012 for the 2013-2014 winter season).
The Superintendent may vary the
schedule annually based on factors
including visitor use and experience
and adaptive management
considerations. The NPS expects to
issue new concessions contracts for
combined snowmobile and snowcoach
guiding to facilitate the implementation
of this section. For those limits that are
set as ranges, flexibility is provided to
accommodate different opening and
closing dates of entrances.

Section 7.13(1)(11) How will I know
when I can operate a snowmobile or
snowcoach in the park?

The proposed rule would not change
the methods the Superintendent would
use to determine operating hours and
dates. In the past the, the
Superintendent has set the opening and
closing hours at 7 a.m. and 9 p.m.
respectively. Early and late entries were
granted on a case-by-case basis. The
proposed rule allows the
Superintendent to manage operating
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hours, dates and use levels with public
notice provided through one or more
methods listed in 36 CFR 1.7(a). These
methods could include signs, maps,
public notices, or other publications.
Except for emergency situations, any
changes to operating hours, dates and
use levels will be made on an annual
basis. Initially the Superintendent
intends to set the operating hours as 6
a.m. to 9 p.m. with no early entries or
late exits allowed except for
emergencies. In addition, all OSVs
would be required to enter the park by
10:30 a.m. This will assist in meeting
soundscape goals to provide longer
periods free of oversnow vehicle
sounds.

Section 7.13(1)(12) What other
conditions apply to the operation of
oversnow vehicles?

The proposed rule includes
requirements regarding the operation of
oversnow vehicles in the park, such as
driver’s license and registration
requirements, operating procedures,
requirements for headlights, brakes and
other safety equipment, length of idling
time, towing of sleds, and other
requirements related to safety and
resource impacts. No changes are being
proposed from the previous regulations.

Section 7.13(1)(13) What conditions
apply to alcohol use while operating an
oversnow vehicle?

The proposed rule does not change
the conditions applicable to the use of
alcohol while operating oversnow
vehicles. Although the regulations in 36
CFR 4.23 apply to oversnow vehicles, a
provision was included in the 2004
regulations to address the issues of
under-age drinking while operating a
snowmobile and snowcoach operators
or snowmobile guides operating under
the influence while performing services
for others. Many states have adopted
similar alcohol standards for under-age
operators and commercial drivers, and
the NPS feels it is necessary to
specifically include these regulations to
help mitigate potential safety concerns.

The alcohol level for minors (anyone
under the age of 21) is set at .02 Blood
Alcohol Content (BAC). Although the
NPS endorses “zero tolerance,” a very
low BAC is established to avoid a
chance of a false reading. Mothers
Against Drunk Driving and many other
organizations have endorsed such a
general enforcement posture and the
NPS agrees that under-age drinking and
driving, particularly in a harsh winter
environment, should not be allowed.

In the case of snowcoach operators or
snowmobile guides, a low BAC limit is
also necessary. Persons operating a

snowcoach are likely to be carrying 8 or
more passengers in a vehicle with tracks
or skis that is more challenging to
operate than a wheeled vehicle, and on
oversnow routes that can present
significant hazards, especially if the
driver has impaired judgment.
Similarly, persons guiding others on a
snowmobile have put themselves in a
position of responsibility for the safety
of other visitors and for minimizing
impacts to park wildlife and other
resources. Should the guide’s judgment
be impaired, hazards such as wildlife on
the road or snow-obscured features
could endanger all members of the
group in an unforgiving climate. For
these reasons, the proposed rule would
continue to require that all guides be
held to a stricter than normal standard
for alcohol consumption. Therefore, the
proposed rule continues a BAC limit of
.04 for snowcoach operators and
snowmobile guides. This is consistent
with federal and state rules pertaining to
BAC thresholds for someone with a
commercial driver’s license.

Section 7.13(1)(14) Do other NPS
regulations apply to the use of oversnow
vehicles?

The proposed rule does not change
the applicability of other NPS
regulations concerning oversnow
vehicle use. Relevant portions of 36 CFR
2.18, including § 2.18(c), have been
incorporated within these proposed
regulations. Some portions of 36 CFR
2.18 and 2.19 are superseded by these
proposed regulations, which govern
maximum operating decibels, operating
hours, and operator age in this park
only. In addition, 36 CFR 2.18(b) would
not apply in Yellowstone. The proposed
rule also supersedes 36 CFR 2.19(b) in
that it prohibits the towing of persons
on skis, sleds, or other sliding devices
by motor vehicle or snowmobile, except
in emergency situations. Towing people,
especially children, is a potential safety
hazard and health risk due to road
conditions, traffic volumes, and direct
exposure to snowmobile emissions. This
rule does not affect supply sleds
attached by a rigid device or hitch
pulled directly behind snowmobiles or
other oversnow vehicles as long as no
person or animal is hauled on them.
Other provisions of 36 CFR Chapter I
continue to apply to the operation of
oversnow vehicles unless specifically
excluded here.

Section 7.13(1)(15) Are there any forms
of non-motorized oversnow
transportation allowed in the park?

Non-motorized travel consisting of
skiing, skating, snowshoeing, and
walking is generally permitted. The park

has specifically prohibited dog sledding
and ski-joring (the practice of a skier
being pulled by dogs, a horse, or a
vehicle) to prevent disturbance or
harassment to wildlife and for visitor
safety. These restrictions have been in
place for several years and would be
reaffirmed under these regulations. In
addition, the park has carefully
reviewed new proposals to allow use of
“snowbikes” (bicycles that have been
modified to allow travel on packed
snow routes). In past winter plans and
regulations, the NPS has prohibited
snowbikes. In earlier reviews, the NPS
believed the addition of snowbikes on
the groomed oversnow routes had the
potential to create conflicts with
snowmobile and snowcoach groups, as
well as with crosscountry skiers,
snowshoers and walkers who are
currently allowed on the oversnow
routes. The NPS concluded that safety
issues could develop with this type of
use. For example, snowbikes depend on
packed, groomed surfaces. Heavy snow
falls and rapidly warming conditions
have the potential to create conditions
in which travel by snowbikes is
impossible after they have already
travelled miles into the park. In this
planning process, new requests were
made to authorize snowbikes. The NPS
has reviewed these requests and past
analysis, and this proposed rule would
continue the ban on use of snowbikes.

Section 7.13(1)(16) May I operate a
snowplane in Yellowstone National
Park?

Snowplanes are not allowed to be
used in Yellowstone National Park.

Section 7.13(1)(17) Is violating any of
the provisions of this section prohibited?

Violating any of the terms, conditions
or requirements of paragraphs (1)(1)
through (1)(16) of this section is
prohibited.

Summary of Economic Analysis
Introduction

The NPS conducted an economic
analysis of the different regulatory
alternatives for a winter use plan in
Yellowstone National Park (see RTI
International, “Economic Analysis of
Winter Use Regulations in Yellowstone
National Park,” 2011). That analysis is
summarized here. In that analysis, the
definition of “‘baseline” is critical since
all costs and benefits associated with
the different alternatives are calculated
incrementally from the baseline.
According to OMB Circular A—4,
baseline describes the conditions that
would exist if the proposed regulatory
action is not implemented. Alternative 1
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represents those baseline conditions.
This is referred to as “Baseline 1” in the
economic analysis report. The 2009
interim regulation expired in March
2011 at the close of the 2010/2011
winter season. Therefore, no regulation
is currently in place to permit OSV use
by visitors. If no action is taken,
administrative OSV use will continue as
needed, as described under Alternative
1, but there would be no commercial or
visitor use of snowmobiles or
snowcoaches. Under this definition of
baseline, the analysis presents the
incremental costs and benefits of
Alternatives 2 though 7 as compared to
Baseline 1. However, since this
definition of baseline reflects a situation
that has never actually occurred,
another definition of baseline that
reflects the recent conditions actually
experienced by the public might be
useful to understand the impacts of the
alternatives. Alternative 2 represents
this other baseline. This is referred to as
Baseline 2 in the economic analysis
report. Under Baseline 2, OSV use
would continue at levels described in
the 2009 interim regulation—up to 318
snowmobiles and up to 78 snowcoaches
per day. Therefore, under this definition
of baseline, the analysis presents the
incremental costs and benefits of
Alternatives 1 and 3 through 7 as
compared to the Baseline 2.

The other alternatives include
Alternatives 3 through 7. Under
Alternative 3, permitted OSV use would
return to the 2004 plan limits—up to
720 snowmobiles and 78 snowcoaches
per day. Under Alternative 4, no more
than 100 commercial wheeled vehicles
such as buses (North and West
Entrances), 110 snowmobiles and 30
snowcoaches (South Entrance) would
have access to the park. The East
Entrance would be closed to through
travel for OSVs, but remain open for
non-motorized use. Under Alternative 5,
access to the park would eventually be
by Best Available Technology (BAT)
snowcoaches only. This would be
accomplished by phasing out
snowmobiles beginning in the 2014/
2015 winter season. Snowcoaches
would replace snowmobiles within a
five-year period (at the park’s discretion
or depending on coach user demand).
Under Alternative 6, OSV levels would
vary by creating times and places for
higher and lower levels of use, with
32,000 snowmobiles and 4,600
snowcoaches permitted each winter
season. Daily snowmobile entries could
vary between none and 540, and
snowcoaches could vary between none
and 78. Snowmobile trips would be
mostly guided, with up to 25 percent of

snowmobile use unguided or non-
commercially guided. Finally, under
Alternative 7, which is the preferred
alternative, four different daily limits for
OSV use would be established.
Snowmobile limits would range from
110 to 330 per day for a maximum of
23,122 for the season. Snowcoach limits
would range from 30 to 80 per day for

a maximum of 5,730 for the season.
These alternatives are more fully
described in the DEIS, available at
http://parkplanning.nps.gov/yell.

The purpose for estimating these
benefits and costs is to examine the
extent to which each action alternative
addresses the need for the proposed
regulation. This regulation is needed to
correct certain “market failures”
associated with winter use in the park.
A market failure occurs when park
resources and uses are not allocated in
an economically efficient manner. For
winter use in the park, market failures
can occur as a result of “‘externalities.”
An externality exists when the actions
of some individuals impose
uncompensated impacts on others. For
example, snowmobile users, and to a
lesser extent, snowcoach users, impose
costs on other park visitors in the form
of noise, air pollution, congestion, and
health and safety risks. Because these
costs are not compensated, both types of
users have little or no incentive to
adjust their behavior accordingly. The
proposed regulation is needed to correct
this situation.

The quantitative results of this
analysis are summarized below. It is
important to note that this analysis
could not account for all costs or
benefits due to limitations in available
data. For example, the costs associated
with adverse impacts to park resources
such as wildlife, and with law
enforcement incidents are not reflected
in the quantified net benefits presented
in this summary. It is also important to
note that this analysis addresses the
economic efficiency implications of the
different action alternatives and not
their distributive equity (i.e., it does not
identify the sectors or groups on which
the majority of impacts fall). Therefore,
additional explanation is required when
interpreting the quantitative results of
this analysis. An explanation of the
selection of the preferred alternative is
presented following the summary of
quantified benefits and costs.

Quantified Benefits and Costs Under
Baseline 1

This section summarizes the
economic analysis relative to Baseline 1.
Costs refer to costs to society (or losses
in social welfare) while benefits refer to
benefits for society (or gains in social

welfare). The analysis of costs and
benefits critically depends on estimates
of visitation for the different user
groups. While significant information is
available from past visitation records
and visitor surveys, a degree of
uncertainty exists about how these
visitation levels might change in the
future under the six action alternatives.
In this analysis, a modeling approach
was used to characterize uncertainty
and to estimate expected levels of
visitation. That approach involves
specifying probability distributions of
key visitation parameters, and then
sampling from those distributions in
order to estimate visitation levels. By
taking multiple samples, measures of
central tendency for visitation can be
calculated that reflect the uncertainty in
the available data. This analysis used
1,000 samples, which were adequate to
calculate expected levels of visitation.
Those expected visitation levels were
then used to estimate the benefits and
costs described below for the six action
alternatives.

Alternative 4 has the highest level of
quantified net benefits (benefits minus
costs). That is because this alternative
would result in the largest increase in
overall visitation due to its inclusion of
commercial bus trips. That increased
visitation would primarily benefit
visitors that access the parks by wheeled
vehicles such as buses, and the
businesses that serve them, including
restaurants, gas stations, and hotels.

The next highest net benefits are for
Alternatives 5 and 7. The largest
benefits under Alternative 5 start in the
2018/2019 winter season, when the
transition to snowcoach-only is
expected to be complete—other visitors
gain high benefits from being in the park
without snowmobiles. Alternative 7
allows guided snowmobile tours and
imposes varying daily caps on
snowmobiles and snowcoaches
throughout the season to create days
when crowding will be very low.
Alternative 6 has the lowest net
benefits, in part because higher
crowding lowers the value of all trips.
These net benefit levels over the ten-
year analysis period for winter seasons
2011/2012 through 2020/2021 are
presented in Table 1 for all action
alternatives. Table 2 presents quantified
net benefits per year for the same
analysis period.
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TABLE 1—TOTAL PRESENT VALUE OF

QUANTIFIED NET BENEFITS REL-
ATIVE TO BASELINE 1, YELLOW-
STONE NATIONAL PARK, 2011/2012
THROUGH 2020/2021

Total present
value of
quantified net
benefits 2

Alternative 2:

Discounted at 3%P ....... $50,188,000

Discounted at 7%°b ....... 41,451,000
Alternative 3:

Discounted at 3%°P ....... 55,466,000

Discounted at 7%Pb ....... 45,468,000
Alternative 4:

Discounted at 3%°P ....... 184,377,000

Discounted at 7%° ....... 151,569,000
Alternative 5:

Discounted at 3%°P ....... 107,975,000

Discounted at 7%° ....... 85,015,000
Alternative 6:

Discounted at 3%P ....... — 874,000

Discounted at 7%P° ....... —451,000
Alternative 7:

Discounted at 3%°P ....... 78,132,000

Discounted at 7%Pb ....... 64,531,000

aExpressed in 2010 dollars.

b Office of Management and Budget Circular
A—-4 recommends a 7% discount rate in gen-
eral, and a 3% discount rate when analyzing
impacts to private consumption.

Source: Table 3-12, RTI
(2011).

International

TABLE 2—QUANTIFIED NET BENEFITS
PER YEAR RELATIVE TO BASELINE 1,
YELLOWSTONE  NATIONAL  PARK,
2011/2012 THROUGH 2020/2021

Quantified net
benefits
per yeara

Alternative 2:

Discounted at 3%P ....... $5,884,000

Discounted at 7%P° ....... 5,902,000
Alternative 3:

Discounted at 3%P ....... 6,502,000

Discounted at 7%Pb ....... 6,474,000
Alternative 4:

Discounted at 3%°P ....... 21,615,000

Discounted at 7%° ....... 21,580,000
Alternative 5:

Discounted at 3%°P ....... 12,658,000

Discounted at 7%° ....... 12,104,000
Alternative 6:

Discounted at 3%°P ....... —102,000

Discounted at 7%P° ....... —64,000
Alternative 7:

Discounted at 3%°P ....... 9,159,000

Discounted at 7%Pb ....... 9,188,000

aThis is the total present value of quantified
net benefits reported in Table 1 amortized
over the ten-year analysis timeframe at the in-
dicated discount rate.

b Office of Management and Budget Circular
A—-4 recommends a 7% discount rate in gen-
eral, and a 3% discount rate when analyzing
impacts to private consumption.

Source: Table 3-13, RTI
(2011).

International

Not included in these quantified net
benefit estimates are the costs of
meeting EPA model year 2010 air
emission requirements. These
requirements could involve replacing
engine and/or emission control systems
so that the vehicles are in compliance,
or purchasing 2010 or newer model year
vehicles. Snowcoaches would also need
to meet a sound emission requirement
that is similar to the snowmobile sound
emission requirement. Under all action
alternatives except Alternative 4,
between 78 and 80 snowcoaches per day
would be allowed to operate in the park.
Given the composition of the existing
snowcoach fleet, NPS estimated that the
cost to bring 80 snowcoaches into
compliance with these requirements
would be approximately $5,090,000.
This cost would be less for Alternative
4 since only 30 snowcoaches per day
would be allowed into the park.

Quantified Benefits and Costs Under
Baseline 2

This section summarizes the
economic analysis relative to Baseline 2.
Costs and benefits in this analysis are
calculated using the same methods
described for the analysis using Baseline
1. However in this analysis, the
incremental costs and benefits of
Alternatives 1 and 3 through 7 are
calculated relative to Baseline 2.

Under this scenario, Alternative 4
generates the highest quantified net
benefits. Alternative 5 generates the
second highest net benefits, due in large
part to the gains to snowcoach
passengers and other visitors starting in
the 2018/2019 winter season when the
transition to snowcoach-only is
expected to be complete. Alternative 7
generates the third highest level of
quantified net benefits. These net
benefit levels over the ten-year analysis
period for winter seasons 2011/2012
through 2020/2021 are presented in
Table 3 for all action alternatives. Table
4 presents quantified net benefits per
year for the same analysis period.

TABLE 3—TOTAL PRESENT VALUE OF

QUANTIFIED NET BENEFITS REL-
ATIVE TO BASELINE 2, YELLOW-
STONE NATIONAL PARK, 2011/2012
THROUGH 2020/2021

Total present
value of
quantified net
benefits 2
Alternative 1:
Discounted at 3%P ....... —$50,188,000
Discounted at 7%P° ....... —41,451,000
Alternative 3:
Discounted at 3%P ....... 5,278,000
Discounted at 7%P° ....... 4,017,000

TABLE 3—TOTAL PRESENT VALUE OF

QUANTIFIED NET BENEFITS REL-
ATIVE TO BASELINE 2, YELLOW-
STONE NATIONAL PARK, 2011/2012
THROUGH 2020/2021—Continued

Total present
value of
quantified net
benefits 2
Alternative 4:
Discounted at 3%°P ....... 134,190,000
Discounted at 7%Pb ....... 110,118,000
Alternative 5:
Discounted at 3%° ....... 57,787,000
Discounted at 7%Pb ....... 43,564,000
Alternative 6:
Discounted at 3%°P ....... —51,062,000
Discounted at 7%Pb ....... —41,902,000
Alternative 7:
Discounted at 3%°P ....... 27,945,000
Discounted at 7%Pb ....... 23,080,000

aExpressed in 2010 dollars.

b Office of Management and Budget Circular
A—-4 recommends a 7% discount rate in gen-
eral, and a 3% discount rate when analyzing
impacts to private consumption.

Source: Table 4-2, RTI International (2011).

TABLE 4—QUANTIFIED NET BENEFITS
PER YEAR RELATIVE TO BASELINE 2,
YELLOWSTONE  NATIONAL  PARK,
2011/2012 THROUGH 2020/2021

Quantified net
benefits per
yeara

Alternative 1:

Discounted at 3%P ....... —$5,884,000

Discounted at 7%Pb ....... —5,902,000
Alternative 3:

Discounted at 3%° ....... 619,000

Discounted at 7%Pb ....... 572,000
Alternative 4:

Discounted at 3%°P ....... 15,731,000

Discounted at 7%Pb ....... 15,678,000
Alternative 5:

Discounted at 3%°P ....... 6,774,000

Discounted at 7%Pb ....... 6,203,000
Alternative 6:

Discounted at 3%°P ....... —5,986,000

Discounted at 7%Pb ....... —5,966,000
Alternative 7:

Discounted at 3%° ....... 3,276,000

Discounted at 7%Pb ....... 3,286,000

aThis is the total present value of quantified
net benefits reported in Table 1 amortized
over the ten-year analysis timeframe at the in-
dicated discount rate.

b Office of Management and Budget Circular
A—-4 recommends a 7% discount rate in gen-
eral, and a 3% discount rate when analyzing
impacts to private consumption.

Source: Table 4-3, RTI International (2011).

Not included in these quantified net
benefit estimates are the costs of
meeting EPA model year 2010 air
emission requirements. These
requirements could involve replacing
engine and/or emission control systems
so that the vehicles are in compliance,
or purchasing 2010 or newer model year
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vehicles. Snowcoaches would also need
to meet a sound emission requirement
that is similar to the snowmobile sound
emission requirement. Under all action
alternatives except Alternatives 1 and 4,
between 78 and 80 snowcoaches per day
would be allowed to operate in the park.
Given the composition of the existing
snowcoach fleet, NPS estimated that the
cost to bring 80 snowcoaches into
compliance with these requirements
would be approximately $5,090,000.
This cost would be less for Alternative

4 since only 30 snowcoaches per day
would be allowed into the park. This
cost would be zero for Alternative 1
since snowcoach use would not be
permitted in the park.

Interpretation of Quantified Benefits
and Costs

Comparing Table 1 with Table 3, the
ranking of Alternatives 3 through 7 by
the magnitude of quantified net benefits
is identical between the analyses using
either baseline. NPS selected
Alternative 7 as the preferred
alternative; however, Alternatives 4 and
5 each have higher levels of quantified
net benefits in each analysis. Additional
factors that are relevant in the selection
of the preferred alternative include costs
and benefits that could not be quantified
and distributive equity concerns. With
respect to costs that could not be
quantified, Alternative 4 involves road
plowing operations and moderate,
adverse visibility impacts due to road
sanding operations, neither of which
were quantified in terms of monetized
costs. While those costs would be offset
somewhat by the reduced cost to bring
snowcoaches into compliance with air
and sound emission requirements
compared to the other alternatives that
permit snowcoach use in the park, the
road plowing operations would likely
reduce the quantified net benefits of
Alternative 4 relative to those of
Alternative 7. With respect to
distributive equity concerns, Alternative
7 better balances the visitor experiences
of all visitor groups compared with
Alternatives 4 and 5. The costs and
benefits accruing to the different visitor
groups are more evenly distributed in
Alternative 7 than in Alternatives 4 and
5. The benefits of Alternative 5 are
disproportionately associated with
snowcoach riders. The benefits to
snowmobile riders in Alternative 4 will
be concentrated on riders who have
access to the South Entrance. Finally,
the lack of any historical precedent for
plowing roads and allowing commercial
bus tours during the winter leads to
large uncertainties as to the magnitude
of the benefits associated with
Alternative 4. For these reasons, NPS

selected Alternative 7 as the preferred
alternative.

Explanation of Preferred Alternative

The preferred alternative in the 2011
DEIS provides for winter use while
protecting park resources. The preferred
alternative demonstrates the NPS
commitment to monitor winter use and
to use the results to adjust the winter
use program. The results of the
monitoring program, including data
obtained regarding air quality, wildlife,
soundscapes, and health and safety,
were used in formulating the
alternatives in the 2011 DEIS. The
preferred alternative applies the lessons
of the last several winters about
commercial guiding, which
demonstrate, among other things, that
100% commercial guiding has been very
successful and offers the best
opportunity for achieving goals of
protecting park resources and allowing
balanced use of the park. Law
enforcement incidents have been
reduced well below historic numbers,
even after taking into account reduced
visitation. That reduction is attributed
to the quality of the guided program.

The preferred alternative uses strictly
limited oversnow vehicle numbers,
combined with air and sound emission
requirements and 100% commercial
guiding, to help ensure that the purpose
and need for the DEIS is met.

The preferred alternative also
supports the communities and
businesses both near and far from the
park and would encourage them to have
an economically sustainable winter
recreation program that relies on a
variety of modes for access to the park
in the winter. Peak snowmobile
numbers allowed under the preferred
alternative are well below the historic
averages, but the snowmobile and
snowcoach limits should provide a
viable program for winter access to the
park.

Compliance With Other Laws and
Executive Orders

Regulatory Planning and Review
(Executive Order 12866)

This document is a significant rule
and the Office of Management and
Budget has reviewed this rule under
Executive Order 12866.

(1) This rule will not have an effect of
$100 million or more on the economy.
It will not adversely affect in a material
way the economy, productivity,
competition, jobs, the environment,
public health or safety, or state, local, or
tribal governments or communities.
These conclusions are based on the
report “Economic Analysis of Winter

Use Regulations in Yellowstone
National Park’ (RTI International,
2011).

(2) This rule will not create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency. Implementing actions
under this rule will not interfere with
plans by other agencies or local
government plans, policies, or controls
since this is an agency specific change.

(3) This rule does not alter the
budgetary effects of entitlements, grants,
user fees, or loan programs or the rights
or obligations of their recipients. It only
affects the use of oversnow vehicles
within Yellowstone National Park. No
grants or other forms of monetary
supplement are involved.

(4) This rule may raise novel legal or
policy issues. The issue has generated
local as well as national interest on the
subject in the area surrounding
Yellowstone National Park. NPS has
been the subject of numerous lawsuits
regarding winter use management in the
park. See Winter use in Yellowstone: A
Timeline, available at http://
www.nps.gov/yell/parkmgmt/
timeline.htm.

Regulatory Flexibility Act (RFA)

From the analysis of costs and
benefits using Baseline 1, NPS
concludes that the action alternatives
would mitigate the impacts on most
small businesses relative to the impacts
under Baseline 1. In cases where the
action alternatives cause reduced
revenues for a few specific firms
compared to Baseline 1, NPS expects
that the declines would be very small.
From the analysis using Baseline 2, NPS
concludes:

¢ Relative to Baseline 2, Alternatives
3, 5, and 6 are estimated to result in
increased profits for the snowmobile
rental and snowcoach sectors.

e Alternative 1 has the potential to
generate significant losses for small
businesses.

¢ Alternative 4 also has the potential
to generate significant losses, but if the
same companies run commercial bus
tours revenue should grow rather than
shrink.

e Alternative 7 may impose
significant losses on very small
businesses earning $250,000 or less,
although the impacts are close to the
threshold for significance. The
calculations assume that the impacts are
equally spread across all businesses.

An initial regulatory flexibility
analysis is included in the report titled
“Economic Analysis of Winter Use
Regulations in Yellowstone National
Park” (RTI International, 2011).
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Small Business Regulatory Enforcement
Fairness Act (SBREFA)

This rule is not a major rule under 5
U.S.C. 804(2), the SBREFA. This rule:

(a) Does not have an annual effect on
the economy of $100 million or more.

(b) Will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, state, or
local government agencies, or
geographic regions.

(c) Does not have significant adverse
effects on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises.
This rulemaking has no effect on
methods of manufacturing or
production and specifically affects the
Greater Yellowstone Area, not national
or U.S.-based enterprises.

Unfunded Mandates Reform Act
(UMRA)

This rule does not impose an
unfunded mandate on State, local, or
tribal governments or the private sector
of more than $100 million per year. The
rule does not have a significant or
unique effect on State, local or tribal
governments or the private sector. It
addresses public use of national park
lands, and imposes no requirements on
other agencies or governments.

Takings (Executive Order 12630)

Under the criteria in Executive Order
12630, the rule does not have significant
takings implications. Access to private
property located adjacent to the park
will be afforded the same access during
winter as before this rule. No other
property is affected. A takings
implication assessment is not required.

Federalism (Executive Order 13132)

In accordance with Executive Order
13132, the rule does not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.
It addresses public use of national park
lands, and imposes no requirements on
other agencies or governments.

Civil Justice Reform (Executive Order
12988)

This rule complies with the
requirements of Executive Order 12988.
Specifically, this rule:

(a) Meets the criteria of section 3(a)
requiring that all regulations be
reviewed to eliminate errors and
ambiguity and be written to minimize
litigation; and

(b) Meets the criteria of section 3(b)(2)
requiring that all regulations be written
in clear language and contain clear legal
standards.

Consultation With Indian Tribes
(Executive Order 13175)

Under the criteria in Executive Order
13175 we have evaluated this rule and
determined that it has no potential
effects on federally recognized Indian
tribes. Numerous tribes in the area were
consulted in the development of the
previous winter use planning
documents.

Paperwork Reduction Act (PRA)

This rule does not contain
information collection requirements and
a submission under the PRA is not
required.

National Environmental Policy Act
(NEPA)

This winter use plan and rule
constitute a major Federal action
significantly affecting the quality of the
human environment. We have prepared
a DEIS under the NEPA. The DEIS is
available for review by contacting the
Yellowstone National Park Management
Assistant’s Offices, at http://
parkplanning.nps.gov or at http://
www.nps.gov/yell/planyourvisit/
winteruse.htm. Comments are being
solicited separately for the DEIS and
this proposed rule. See the Public
Participation section for more
information on how to comment on the
DEIS.

Information Quality Act (IQA)

In developing this rule we did not
conduct or use a study, experiment, or
survey requiring peer review under the
IQA (Pub. L. 106-554, section 15).

Effects on the Energy Supply (Executive
Order 13211)

This rule is not a significant energy
action under the definition in Executive
Order 13211. A statement of Energy
Effects is not required.

Clarity of This Regulation

We are required by Executive Orders
12866 and 12988 and by the
Presidential Memorandum of June 1,
1998, to write all rules in plain
language. This means that each rule we
publish must:

(a) Be logically organized;

(b) Use the active voice to address
readers directly;

(c) Use clear language rather than
jargon;

(d) Be divided into short sections and
sentences; and

(e) Use lists and tables wherever
possible.

If you believe we have not met these
requirements, send us comments by one
of the methods listed in the ADDRESSES
section. To better help us revise the

rule, your comments should be as
specific as possible. For example, you
should tell us the numbers of the
sections or paragraphs that you find
unclear, which sections or sentences are
too long, the sections where you believe
lists or tables would be useful, etc.

Drafting Information

The primary authors of this regulation
are David Jacob, Environmental
Protection Specialist, National Park
Service, Environmental Quality
Division, John Sacklin, Management
Assistant, National Park Service,
Yellowstone National Park, and Russel
J. Wilson, Chief Regulations and Special
Park Uses, National Park Service,
Washington, DC.

Public Participation

If you wish to comment on this rule,
you may submit your comments by any
one of the following methods.

e Docket: For access to the electronic
docket to read the proposed rule, or e-
mail comments received go to the
Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Yellowstone National Park,
Winter Use Proposed Rule, P.O. Box
168, Yellowstone NP, WY 82190.

e Hand Deliver to: Management
Assistant’s Office, Headquarters
Building, Mammoth Hot Springs,
Yellowstone National Park, Wyoming.

All comments must be received by
midnight of the close of the comment
period. Bulk comments in any format
(hard copy or electronic) submitted on
behalf of others will not be accepted.

As noted previously, a DEIS is also
available for public comment. Those
wishing to comment on both this
proposed rule and the DEIS should
submit separate comments for each.
Comments regarding the DEIS may be
submitted online via the NPS Planning,
Environment, and Public Comment Web
site at http://parkplanning.nps.gov/, or
they may be addressed to: Winter Use
Plan DEIS, P.O. Box 168, Yellowstone
National Park, WY 82190. Additional
information about the DEIS is available
online at: http://www.nps.gov/yell/
planyourvisit/winteruse.htm.

Public Availability of Comments

Before including your address, phone
number, e-mail address, or other
personal identifying information in your
comment, you should be aware that
your entire comment including your
personal identifying information may be
made publicly available at any time.
While you can ask us in your comment
to withhold your personal identifying
information from public review, we
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cannot guarantee that we will be able to
do so.

List of Subjects in 36 CFR Part 7

National parks, Reporting and
recordkeeping requirements.

In consideration of the foregoing, the
National Park Service proposes to
amend 36 CFR part 7 as follows:

PART 7—SPECIAL REGULATIONS,
AREAS OF THE NATIONAL PARK
SYSTEM

1. The authority for part 7 continues
to read as follows:

Authority: 16 U.S.C. 1, 3, 9a, 460(q),
462(k); Sec. 7.96 also issued under 36 U.S.C.
501-511, D.C. Code 10-137 (2001) and D.C.
Code 50-2201.07 (2001).

2.In §7.13 revise paragraph (1) to read
as follows:

§7.13 Yellowstone National Park.
* * * * *

(1)(1) What is the scope of this
regulation? The regulations contained in
paragraphs (1)(2) through (1)(16) of this
section apply to the use of snowcoaches
and recreational snowmobiles. Except
where indicated, paragraphs (1)(2)
through (1)(16) do not apply to non-
administrative oversnow vehicle use by
NPS employees, contractors,
concessioner employees, or other non-
recreational users authorized by the
Superintendent.

(2) What terms do I need to know?
The definitions in this paragraph (1)(2)
also apply to non-administrative
oversnow vehicle use by NPS
employees, contractors, concessioner
employees, or other non-recreational
users authorized by the Superintendent.

Commercial guide means a person
who operates as a snowmobile or
snowcoach guide for a fee or
compensation and is authorized to
operate in the park under a concession
contract or a commercial use
authorization. In this section, “guide”
also means ‘“commercial guide.”

Historic snowcoach means a
Bombardier snowcoach manufactured in
1983 or earlier. Any other snowcoach is
considered a non-historic snowcoach.

Oversnow route means that portion of
the unplowed roadway located between
the road shoulders and designated by
snow poles or other poles, ropes,
fencing, or signs erected to regulate
oversnow activity. Oversnow routes
include pullouts or parking areas that
are groomed or marked similarly to
roadways and are adjacent to designated
oversnow routes. An oversnow route
may also be distinguished by the
interior boundaries of the berm created
by the packing and grooming of the

unplowed roadway. The only motorized
vehicles permitted on oversnow routes
are oversnow vehicles.

Oversnow vehicle means a
snowmobile, snowcoach, or other
motorized vehicle that is intended for
travel primarily on snow and has been
authorized by the Superintendent to
operate in the park. An oversnow
vehicle that does not meet the definition
of a snowcoach must comply with all
requirements applicable to
snowmobiles.

Snowcoach means a self-propelled
mass transit vehicle intended for travel
on snow, having a curb weight of over
1,000 pounds (450 kilograms), driven by
a track or tracks and steered by skis or
tracks, and having a capacity of at least
8 passengers. A snowcoach has a
maximum size of 102 inches wide, plus
tracks (not to exceed 110 inches
overall); a maximum length of 35 feet;
and a GVWR not exceeding 25,000
pounds. A snowcoach may not be
operated if the GVWR limit of the
vehicle is exceeded (including track
systems). As of December 14, 2014, a
snowcoach may not be operated if it
exerts a ground-surface pressure
(calculated by dividing the GVWR
(including track weight) by the number
of square inches of track in contact with
the snow surface) exceeding 4.5 pounds
per square inch.

Snowmobile means a self-propelled
vehicle intended for travel on snow,
with a curb weight of not more than
1,000 pounds (450 kg), driven by a track
or tracks in contact with the snow, and
which may be steered by a ski or skis
in contact with the snow. All-terrain
vehicles (ATVs) and utility-type
vehicles (UTVs) are not considered to be
snowmobiles, even if they have been
adapted for use on snow with track and
ski systems.

Snowplane means a self-propelled
vehicle intended for oversnow travel
and driven by an air-displacing
propeller.

(3) May I operate a snowmobile in
Yellowstone National Park? You may
operate a snowmobile in Yellowstone
National Park in compliance with use
limits, guiding requirements, operating
hours and dates, equipment, and
operating conditions established under
this section. The Superintendent may
establish additional operating
conditions after providing notice of
those conditions in accordance with one
or more methods listed in 36 CFR 1.7(a).

(4) May I operate a snowcoach in
Yellowstone National Park? (i) A
snowcoach may only be operated in
Yellowstone National Park under a
concessions contract. Snowcoach
operation is subject to the conditions

stated in the concessions contract and
all other conditions identified in this
section.

(ii) As of December 15, 2014, a diesel-
fueled snowcoach must meet EPA
model year 2010 air emission
requirements. A diesel snowcoach with
a GVWR greater than 8,500 pounds must
meet EPA model year 2010 “engine
configuration certified”” diesel air
emission requirements, whether new or
retrofitted. A diesel snowcoach with a
GVWR less than 10,000 pounds may
instead meet EPA model year 2010 light
duty Tier 2 standards, whether new or
retrofitted.

(iii) As of December 15, 2014, a
gasoline-fueled snowcoach must meet
EPA model year 2010 air emission
requirements, whether new or
retrofitted.

(iv) As of December 15, 2014, a
snowcoach may not exceed a sound
level of 73 dBA when measured by
operating the coach at or near full
throttle for the test cycle. In accordance
with Society of Automotive Engineers
test procedures, a variance of up to 2
dBA is allowed.

A snowcoach may be tested at any
barometric pressure equal to or above
23.4 inches Hg uncorrected.

(v) Through March 15, 2014, a non-
historic snowcoach must meet NPS air
emissions requirements, which mean
the applicable EPA emissions standards
for the vehicle that were in effect at the
time it was manufactured.

(vi) All emission-related exhaust
components (as listed in 40 CFR
86.004—25(b)(3)(iii) through (v)) must be
functioning properly. Such emissions-
related components may only be
replaced with the original equipment
manufacturer (OEM) component, where
possible. Where OEM parts are not
available, aftermarket parts may be used
if they are certified not to worsen
emission and sound characteristics.

(vii) Operating a snowcoach with the
original pollution control equipment
disabled or modified is prohibited.

(viii) A snowcoach meeting the
requirements for air and sound
emissions may be operated in the park
for a period not exceeding 10 years from
the date upon it was first certified by the
Superintendent.

(ix) A snowcoach may be subject to
periodic inspections to determine
compliance with the requirements of
paragraphs (1)(4)(ii) through (1)(4)(viii) of
this section.

(5) Must I operate a certain model of
snowmobile? Only commercially
available snowmobiles that meet NPS
air and sound emissions requirements
as set forth in this section may be
operated in the park. The
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Superintendent will approve
snowmobile makes, models, and years
of manufacture that meet those
requirements. Any snowmobile model
not approved by the Superintendent
may not be operated in the park.

(6) How will the Superintendent
approve snowmobile makes, models,
and years of manufacture for use in the
park? (i) Through March 15, 2014, all
snowmobiles must be certified under 40
CFR part 1051, to a Family Emission
Limit no greater than 15 g/kW-hr for
hydrocarbons and to a Family Emission
Limit no greater than 120 g/kW-hr for
carbon monoxide. As of December 15,
2014, all snowmobiles must be certified
under 40 CFR part 1051, to a Family
Emission Limit no greater than 15 g/kW-
hr for the sum of nitrogen oxides and
hydrocarbons and to a Family Emission
Limit no greater than 120 g/kW-hr for
carbon monoxide.

(ii) The snowmobile test procedures
specified by EPA (40 CFR Parts 1051
and 1065) must be used to measure air
emissions from model year 2005 and
later snowmobiles.

(iii) For sound emissions, through
March 15, 2014, snowmobiles must
operate at or below 73 dB(A) as
measured at full throttle according to
Society of Automotive Engineers J192
test procedures (revised 1985).
Snowmobiles may be tested at any
barometric pressure equal to or above
23.4 inches Hg uncorrected. As of
December 15, 2014, snowmobiles must
operate at or below 73 dB(A) as
measured at full throttle in accordance
with the applicable (as of November 1,
2012) Society of Automotive J192 test
procedures. The test must be
accomplished within the barometric
pressure limits of the test procedure;
there will be no allowance for elevation.
The Superintendent may revise these
testing procedures based on new
information and/or updates to the SAE
J192 testing procedures.

(iv) A snowmobile meeting the
requirements for air and sound
emissions may be operated in the park
for a period not exceeding 6 years from
the date upon which it was first
certified by the Superintendent.

(v) The Superintendent may prohibit
entry into the park of any snowmobile
that has been modified in a manner that
may adversely affect air or sound
emissions.

(vi) These air and sound emissions
requirements do not apply to a
snowmobile being operated on the Cave
Falls Road in Yellowstone.

(7) Where may I operate a snowmobile
in Yellowstone National Park? (i) You
may operate a snowmobile only upon
designated oversnow routes established
within the park in accordance with 36
CFR 2.18(c). The following oversnow
routes are so designated:

(A) The Grand Loop Road from its
junction with Upper Terrace Drive to
Norris Junction.

(B) Norris Junction to Canyon
Junction.

(C) The Grand Loop Road from Norris
Junction to Madison Junction.

(D) The West Entrance Road from the
park boundary at West Yellowstone to
Madison Junction.

(E) The Grand Loop Road from
Madison Junction to West Thumb.

(F) The South Entrance Road from the
South Entrance to West Thumb.

(G) The Grand Loop Road from West
Thumb to its junction with the East
Entrance Road.

(H) The East Entrance Road from
Fishing Bridge Junction to the East
Entrance.

(I) The Grand Loop Road from its
junction with the East Entrance Road to
Canyon Junction.

(J) The South Canyon Rim Drive.

(K) Lake Butte Road.

(L) In the developed areas of Madison
Junction, Old Faithful, Grant Village,
West Thumb, Lake, Fishing Bridge,
Canyon, Indian Creek, and Norris.

(M) Cave Falls Road.

(N) For the winter of 2011-2012 only,
snowmobiles may be used on the
following routes between noon and 9
p-m. each day: Firehole Canyon Drive,
North Canyon Rim Drive, and Riverside
Drive.

(ii) The Superintendent may open or
close these routes, or portions thereof,
for snowmobile travel after taking into
consideration the location of wintering
wildlife, appropriate snow cover, public
safety, avalanche conditions, and other
factors. Notice of such opening or
closing will be provided by one or more
of the methods listed in 36 CFR 1.7(a).

(iii) This paragraph (1)(7) also applies
to non-administrative oversnow vehicle
use by NPS employees, contractors, or
concessioner employees, or other non-
recreational users authorized by the
Superintendent.

(iv) Maps detailing the designated
oversnow routes will be available from
Park Headquarters.

(8) What routes are designated for
snowcoach use? (i) Authorized
snowcoaches may be operated on the
routes designated for snowmobile use in

paragraphs (1)(7)(i)(A) through (1)(7)(i)(L)
of this section. Snowcoaches may also
be operated on the following additional
oversnow route:

(A) For rubber-tracked snowcoaches
only, the Grand Loop Road from Upper
Terrace Drive to the junction of the
Grand Loop Road and North Entrance
Road, and within the Mammoth Hot
Springs developed area.

(B) For the winter of 2011-2012 only,
snowcoaches may be used on the
following routes: Firehole Canyon
Drive, North Canyon Rim Drive,
Riverside Drive, Fountain Flat Road,
and the Grand Loop Road from Canyon
Junction to Washburn Hot Springs
overlook.

(ii) The Superintendent may open or
close these oversnow routes, or portions
thereof, or designate new routes for
snowcoach travel after taking into
consideration the location of wintering
wildlife, appropriate snow cover, public
safety, and other factors. Notice of such
opening or closing shall be provided by
one of more of the methods listed in 36
CFR 1.7(a).

(iii) This paragraph (1)(8) also applies
to non-administrative snowcoach use by
NPS employees, contractors,
concessioner employees, or other non-
recreational users authorized by the
Superintendent.

(9) Must I travel with a commercial
guide while snowmobiling in
Yellowstone and what other guiding
requirements apply? (i) All recreational
snowmobile operators must be
accompanied by a commercial guide.

(ii) Snowmobile parties must travel in
a group of no more than 11
snowmobiles, including that of the
guide.

(iii) Guided parties must travel
together within a maximum of one-third
mile of the first snowmobile in the
group.

(iv) The guiding requirements
described in this paragraph (1)(9) do not
apply to snowmobiles being operated on
the Cave Falls Road.

(10) Are there limits established for
the number of snowmobiles and
snowcoaches permitted to operate in the
park each day? The number of
snowmobiles and snowcoaches allowed
to operate in the park each day is
limited to a certain number. Allocations
may be shared among authorized guides
between entrances or location. The
limits will vary by day in accordance
with the limits listed in the following
table:
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TABLE 1 TO §7.13(I)(10)—!

DAILY SNOWMOBILE AND SNOWCOACH LIMITS *

Level A Level B Level C Level D
Park entrance/location Commercially | Commercially | Commercially | Commercially | Commercially | Commercially | Commercially | Commercially
guided snow- guided guided snow- guided guided snow- guided guided snow- guided
mobiles snowcoaches mobiles snowcoaches mobiles snowcoaches mobiles snowcoaches
(i) North Entrance 11 12 0-11 8 0-11 6 0-11 12
(i) West Entrance 176 36 110 22 66 12 66 36
(iii) South Entrance ... 110 14 66 8 44 6 44 14
(iv) East Entrance . 22 2 0-22 0-2 0-11 0 0-11 2
(v) Old Faithful ...... 1 16 11 10 0-11 6 0-11 16
(vi) Cave Falls™ .......c...... 50 0 50 0 50 0 50 0
Totals (without Cave
Falls) .oocooevieiricnene 330 80 187-220 48-50 110-143 30 110-143 80

*For the winter of 2011-2012 only, the following snowmobile allocations are in effect: West Entrance, 160; South Entrance, 114; East Entrance, 20; North En-
trance, 12; and Old Faithful, 12. The following snowcoach allocations will apply in 2011-2012 only: West Entrance, 34; South Entrance, 13; East Entrance, 2; North

Entrance, 13; and Old Faithful, 16.

**These snowmobiles operate on an approximately 1-mile segment of road within the park where the use is incidental to other snowmobiling activities in the Car-
ibou-Targhee National Forest. These snowmobiles do not need to be guided or to meet NPS air and sound emissions requirements.

(11) How will I know when I can
operate a snowmobile or snowcoach in
the park? The Superintendent will:

(i) Determine operating hours, dates,
and use levels.

(ii) The public will be notified of
operating hours, dates, use levels and
any applicable changes through one or
more of the methods listed in § 1.7(a) of
this chapter.

(iii) Except for emergency situations,
any changes to the operating hours,
dates, and use levels will be made on an
annual basis.

(12) What other conditions apply to
the operation of oversnow vehicles? (i)
The following are prohibited:

(A) Idling an oversnow vehicle for
more than 5 minutes at any one time.

(B) Driving an oversnow vehicle while
the driver’s motor vehicle license or
privilege is suspended or revoked.

(C) Allowing or permitting an
unlicensed driver to operate an
oversnow vehicle.

(D) Driving an oversnow vehicle in
willful or wanton disregard for the
safety of persons, property, or park
resources or otherwise in a reckless
manner.

(E) Operating an oversnow vehicle
without a lighted white headlamp and
red taillight.

(F) Operating an oversnow vehicle
that does not have brakes in good
working order.

(G) The towing of persons on skis,
sleds, or other sliding devices by
oversnow vehicles, except in emergency
situations.

(ii) The following are required:

(A) All oversnow vehicles that stop on
designated routes must pull over to the
far right and next to the snow berm.
Pullouts must be used where available
and accessible. Oversnow vehicles may
not be stopped in a hazardous location
or where the view might be obscured, or
operated so slowly as to interfere with
the normal flow of traffic.

(B) Oversnow vehicle drivers must
possess a valid motor vehicle driver’s
license. A learner’s permit does not
satisfy this requirement. The license
must be carried by the driver at all
times.

(C) Equipment sleds towed by a
snowmobile must be pulled behind the
snowmobile and fastened to the
snowmobile with a rigid hitching
mechanism.

(D) Snowmobiles must be properly
registered and display a valid
registration from a state or province in
the United States or Canada,
respectively.

(iii) The Superintendent may impose
other terms and conditions as necessary
to protect park resources, visitors, or
employees. The public will be notified
of any changes through one or more
methods listed in § 1.7(a) of this
chapter.

(iv) This paragraph (1)(12) also applies
to non-administrative oversnow vehicle
use by NPS employees, contractors, or
concessioner employees, or other non-
recreational users authorized by the
Superintendent.

(13) What conditions apply to alcohol
use while operating an oversnow
vehicle? In addition to 36 CFR 4.23, the
following conditions apply:

(i) Operating or being in actual
physical control of an oversnow vehicle
is prohibited when the driver is under
21 years of age and the alcohol
concentration in the driver’s blood or
breath is 0.02 grams or more of alcohol
per 100 milliliters of blood or 0.02
grams or more of alcohol per 210 liters
of breath.

(ii) Operating or being in actual
physical control of an oversnow vehicle
is prohibited when the driver is a
snowmobile guide or a snowcoach
driver and the alcohol concentration in
the operator’s blood or breath is 0.04
grams or more of alcohol per 100

milliliters of blood or 0.04 grams or
more of alcohol per 210 liters of breath.

(iii) This paragraph (1)(13) also
applies to non-administrative oversnow
vehicle use by NPS employees,
contractors, or concessioner employees,
or other non-recreational users
authorized by the Superintendent.

(14) Do other NPS regulations apply
to the use of oversnow vehicles? (i) The
use of oversnow vehicles in
Yellowstone is subject to §§ 2.18(a) and
(c), but not subject to §§ 2.18(b), (d), (e),
and 2.19(b) of this chapter.

(ii) This paragraph (1)(14) also applies
to non-administrative oversnow vehicle
use by NPS employees, contractors,
concessioner employees, or other non-
recreational users authorized by the
Superintendent.

(15) Are there any forms of non-
motorized oversnow transportation
allowed in the park?

(i) Non-motorized travel consisting of
skiing, skating, snowshoeing, or walking
is permitted unless otherwise restricted
under this section or other NPS
regulations.

(ii) The Superintendent may designate
areas of the park as closed, reopen
previously closed areas, or establish
terms and conditions for non-motorized
travel within the park in order to protect
visitors, employees, or park resources.
Notice will be made in accordance with
§1.7(a) of this chapter.

(iii) Dog sledding and ski-joring (a
skier being pulled by a dog, horse or
vehicle) are prohibited. Bicycles,
including bicycles modified for
oversnow travel, are not allowed on
oversnow routes in Yellowstone.

(16) May I operate a snowplane in
Yellowstone National Park? The
operation of a snowplane in
Yellowstone is prohibited.

(17) Is violating any of the provisions
of this section prohibited? Violating any
of the terms, conditions or requirements
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of paragraphs (1)(1) through (1)(16) of
this section is prohibited.

Dated: May 9, 2011.
Will Shafroth,

Acting Assistant Secretary for Fish and
Wildlife and Parks.

[FR Doc. 2011-16786 Filed 7—1-11; 8:45 am]
BILLING CODE 4310-CT-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Parts 3, 14, and 20
RIN 2900-AN91

Substitution in Case of Death of
Claimant

AGENCY: Department of Veterans Affairs.

ACTION: Reopening of public comment
period.

SUMMARY: In response to a request for
additional time to submit comments,
notice is hereby given that the comment
period for the proposed rule,
“Substitution in Case of Death of
Claimant” (76 FR 8666), published in
the Federal Register on February 15,
2011, is reopened and extended. The
comment period will reopen for 30
days.

DATES: Comments must be received by
VA on or before August 4, 2011.

ADDRESSES: Written comments may be
submitted through http://
www.Regulations.gov; by mail or hand-
delivery to Director, Regulations
Management (02REG), Department of
Veterans Affairs, 810 Vermont Ave.,
NW., Room 1068, Washington, DC
20420; or by fax to (202) 273-9026.
(This is not a toll-free number.)
Comments should indicate that they are
submitted in response to “RIN 2900—
AN91—Substitution in Case of Death of
Claimant.” Copies of comments
received will be available for public
inspection in the Office of Regulation
Policy and Management, Room 1063B,
between the hours of 8 a.m. and 4:30
p.-m., Monday through Friday (except
holidays). Please call (202) 461-4902 for
an appointment. (This is not a toll-free
number.) In addition, during the
comment period, comments may be
viewed online through the Federal
Docket Management System (FDMS) at
http://www.Regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Robert Watkins, Department of Veterans
Affairs, Veterans Benefits
Administration, Compensation and
Pension Service, Regulation Staff
(211D), 810 Vermont Avenue, NW.,

Washington, DC 20420, (202) 461-9214.
(This is not a toll-free number.)
SUPPLEMENTARY INFORMATION: The
Department of Veterans Affairs (VA) is
reopening the comment period for the
proposed rule, “Substitution in Case of
Death of Claimant” (76 FR 8666),
published in the Federal Register on
February 15, 2011, in response to a
request for additional time to submit
comments from the National
Organization of Veterans’ Advocates
(NOVA). The proposed regulations
would implement section 212 of the
Veterans’ Benefits Improvement Act of
2008, which allows an eligible survivor
to substitute for a deceased claimant in
order to complete the processing of the
deceased claimant’s claim. The
comment period will reopen for 30
days.

Approved: June 28, 2011.
William F. Russo,
Deputy Director, Office of Regulation Policy
and Management, Office of the General
Counsel, Department of Veterans Affairs.
[FR Doc. 2011-16662 Filed 7-1-11; 8:45 am]
BILLING CODE 8320-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

42 CFR Part 5

Negotiated Rulemaking Committee on
Designation of Medically Underserved
Populations and Health Professional
Shortage Areas; Notice of Meeting

AGENCY: Health Resources and Services
Administration, HHS.

ACTION: Negotiated Rulemaking
Committee meeting.

SUMMARY: In accordance with section
10(a)(2) of the Federal Advisory
Committee Act (Pub. L. 92—463), notice
is hereby given of the following meeting
of the Negotiated Rulemaking
Committee on Designation of Medically
Underserved Populations and Health
Professional Shortage Areas.

DATES: Meetings will be held on July 20,
2011, 9:30 a.m. to 6 p.m. and July 21,
2011, 9 a.m. to 5 p.m.

ADDRESSES: Meetings will be held at the
Sheraton Suites Old Town Alexandria,
801 North Saint Asaph Street,
Alexandria, Virginia 22314, (703) 836—
4700.

FOR FURTHER INFORMATION CONTACT:

For more information, please contact
Emily Cumberland, Office of Policy
Coordination, Bureau of Health
Professions, Health Resources and
Services Administration, Room 9-49,
Parklawn Building, 5600 Fishers Lane,

Rockville, Maryland 20857, Telephone
(301) 443-4662, E-mail:
ecumberland@hrsa.gov or visit http://
www.hrsa.gov/advisorycommittees/
shortage/.

SUPPLEMENTARY INFORMATION:

Status: The meeting will be open to
the public.

Purpose: The purpose of the
Negotiated Rulemaking Committee on
Designation of Medically Underserved
Populations and Health Professional
Shortage Areas is to establish criteria
and a comprehensive methodology for
Designation of Medically Underserved
Populations and Primary Care Health
Professional Shortage Areas, using a
Negotiated Rulemaking (NR) process. It
is hoped that use of the NR process will
yield a consensus among technical
experts and stakeholders on a new rule
for designation of medically
underserved populations and primary
care health professions shortage areas,
which would be published as an Interim
Final Rule in accordance with Section
5602 of the Affordable Care Act, Public
Law 111-148.

Agenda: The meeting will be held on
Wednesday, July 20 and Thursday, July
21. It will include a discussion of
various components of a possible
methodology for identifying areas of
shortage and underservice, based on the
recommendations of the Committee in
the previous meeting. The Thursday
meeting will also include development
of the agenda for the next meeting.
Members of the public will have the
opportunity to provide comments
during the meeting on Thursday
afternoon.

Requests from the public to make oral
comments or to provide written
comments to the Committee should be
sent to Emily Cumberland at the contact
address above at least 10 days prior to
the first day of the meeting, July 20. The
meetings will be open to the public as
indicated above, with attendance
limited to space available. Individuals
who plan to attend and need special
assistance, such as sign language
interpretation or other reasonable
accommodations, should notify the
contact person listed above at least 10
days prior to the meeting.

Dated: June 27, 2011.

Reva Harris,

Acting Director, Division of Policy and
Information Coordination.

[FR Doc. 201116718 Filed 7-1-11; 8:45 am]
BILLING CODE 4165-15-P
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DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 67

[Docket ID FEMA-2011-0002; Internal
Agency Docket No. FEMA-B-1196]

Proposed Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency, DHS.
ACTION: Proposed rule.

SUMMARY: Comments are requested on
the proposed Base (1% annual-chance)
Flood Elevations (BFEs) and proposed
BFE modifications for the communities
listed in the table below. The purpose
of this proposed rule is to seek general
information and comment regarding the
proposed regulatory flood elevations for
the reach described by the downstream
and upstream locations in the table
below. The BFEs and modified BFEs are
a part of the floodplain management
measures that the community is
required either to adopt or to show
evidence of having in effect in order to
qualify or remain qualified for
participation in the National Flood
Insurance Program (NFIP). In addition,
these elevations, once finalized, will be
used by insurance agents and others to
calculate appropriate flood insurance
premium rates for new buildings and
the contents in those buildings.

DATES: Comments are to be submitted
on or before October 3, 2011.
ADDRESSES: The corresponding
preliminary Flood Insurance Rate Map
(FIRM) for the proposed BFEs for each
community is available for inspection at
the community’s map repository. The
respective addresses are listed in the
table below.

You may submit comments, identified
by Docket No. FEMA-B-1196, to Luis
Rodriguez, Chief, Engineering
Management Branch, Federal Insurance
and Mitigation Administration, Federal
Emergency Management Agency, 500 C
Street, SW., Washington, DC 20472,
(202) 646—-4064, or (e-mail)
luis.rodriguez1@dhs.gov.

FOR FURTHER INFORMATION CONTACT: Luis
Rodriguez, Chief, Engineering
Management Branch, Federal Insurance
and Mitigation Administration, Federal
Emergency Management Agency, 500 C
Street, SW., Washington, DC 20472,
(202) 646—4064, or (e-mail)
luis.rodriguez1@dhs.gov.

SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
(FEMA) proposes to make
determinations of BFEs and modified
BFEs for each community listed below,
in accordance with section 110 of the
Flood Disaster Protection Act of 1973,
42 U.S.C. 4104, and 44 CFR 67.4(a).

These proposed BFEs and modified
BFEs, together with the floodplain
management criteria required by 44 CFR
60.3, are the minimum that are required.
They should not be construed to mean
that the community must change any
existing ordinances that are more
stringent in their floodplain
management requirements. The
community may at any time enact
stricter requirements of its own or
pursuant to policies established by other
Federal, State, or regional entities.
These proposed elevations are used to
meet the floodplain management
requirements of the NFIP and also are
used to calculate the appropriate flood
insurance premium rates for new
buildings built after these elevations are
made final, and for the contents in those
buildings.

Comments on any aspect of the Flood
Insurance Study and FIRM, other than

the proposed BFEs, will be considered.
A letter acknowledging receipt of any
comments will not be sent.

National Environmental Policy Act.
This proposed rule is categorically
excluded from the requirements of 44
CFR part 10, Environmental
Consideration. An environmental
impact assessment has not been
prepared.

Regulatory Flexibility Act. As flood
elevation determinations are not within
the scope of the Regulatory Flexibility
Act, 5 U.S.C. 601-612, a regulatory
flexibility analysis is not required.

Executive Order 12866, Regulatory
Planning and Review. This proposed
rule is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866, as amended.

Executive Order 13132, Federalism.
This proposed rule involves no policies
that have federalism implications under
Executive Order 13132.

Executive Order 12988, Civil Justice
Reform. This proposed rule meets the
applicable standards of Executive Order
12988.

List of Subjects in 44 CFR Part 67

Administrative practice and
procedure, Flood insurance, Reporting
and recordkeeping requirements.

Accordingly, 44 CFR part 67 is
proposed to be amended as follows:

PART 67—[AMENDED]

1. The authority citation for part 67
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§67.4 [Amended]

2. The tables published under the
authority of § 67.4 are proposed to be
amended as follows:

* Elevation in feet (NGVD)
+ Elevation in feet
(NAVD)
# Depth in feet
Flooding source(s) Location of referenced elevation** above ground Communities affected
A Elevation in meters
(MSL
Effective Modified
Lake County, lllinois, and Incorporated Areas
Bull Creek (near Waukegan) | Approximately 0.41 mile downstream of Sheridan +606 +596 | City of Waukegan, Unin-
Road. corporated Areas of
Lake County, Village of
Beach Park.
Approximately 475 feet upstream of Lewis Avenue .... None +681
Bull Creek 27th Street Tribu- | Approximately 0.51 mile downstream of 33rd Street ... None +622 | City of Zion, Village of
tary. Beach Park.
Approximately 700 feet upstream of Lewis Avenue .... None +685
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* Elevation in feet (NGVD)
+ Elevation in feet
(NAVD)

# Depth in feet
above ground
A Elevation in meters

Flooding source(s) Location of referenced elevation** Communities affected

(MSL)
Effective Modified
Bull Creek North Branch ....... Approximately 1,600 feet downstream of Wadsworth None +613 | City of Waukegan, City of
Road. Zion, Village of Beach
Park.

Approximately 200 feet upstream of Lewis Avenue .... None +683
Glen Flora Tributary .............. Approximately 540 feet upstream of Pond Loop Road None +585 | City of Waukegan.

Approximately 0.51 mile upstream of Sheridan Road None +642

*National Geodetic Vertical Datum.
+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to Luis Rodriguez, Chief, Engineering Management Branch, Federal Insurance and Mitigation Administration, Federal Emer-

gency Management Agency, 500 C Street, SW., Washington, DC 20472.

City of Waukegan

ADDRESSES

Maps are available for inspection at City Hall, 100 North Martin Luther King Jr. Avenue, Waukegan, IL 60085.

City of Zion

Maps are available for inspection at City Hall, 2828 Sheridan Road, Zion, IL 60099.

Unincorporated Areas of Lake County
Maps are available for inspection at the Lake County Courthouse, 18 North County Street, Waukegan, IL 60085.

Village of Beach Park

Maps are available for inspection at the Village Hall, 11270 West Wadsworth Road, Beach Park, IL 60099.

Bossier Parish, Louisiana, and Incorporated Areas

Flat River ......ccccooviniiiinen. Approximately 2.0 miles downstream of State Route +154 +153 | City of Bossier City, Unin-
527. corporated Areas of
Bossier Parish.
Approximately 0.42 mile downstream of State Route +156 +155
612 (Sligo Road).
Red Chute Bayou ................. At Smith ROAd ....oooviiiiiiiciec e +154 +153 | Unincorporated Areas of
Bossier Parish.
Approximately 1,125 feet L 51 TS +157
downstream of State Route
612 (Sligo Road).

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to Luis Rodriguez, Chief, Engineering Management Branch, Federal Insurance and Mitigation Administration, Federal Emer-
gency Management Agency, 500 C Street, SW., Washington, DC 20472.

ADDRESSES
City of Bossier City
Maps are available for inspection at City Hall, 620 Benton Road, Bossier City, LA 71171.
Unincorporated Areas of Bossier Parish
Maps are available for inspection at the Bossier Parish Courthouse, 204 Burt Boulevard, Benton, LA 71006.

Madison Parish, Louisiana, and Incorporated Areas

Brushy Bayou At the downstream side of 1-20 None +80 | City of Tallulah, Village of

Richmond.

At the upstream side of 1-20 None +81
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* Elevation in feet (NGVD)
+ Elevation in feet
(NAVD)
# Depth in feet
Flooding source(s) Location of referenced elevation** above ground Communities affected
A Elevation in meters
(MSL)
Effective Modified
Cypress Bayou ..........cccceeeeene Approximately 0.7 mile downstream of [-20 ................ None +81 | Village of Delta, Village of
Mound.
Approximately 428 feet upstream of U.S. Route 80 .... None +85
Ditch L=7CC—1 ....ccoevriiiieeen Approximately 682 feet upstream of the Lower None +77 | City of Tallulah, Unincor-
Roundaway Bayou confluence. porated Areas of Madi-
son Parish, Village of
Richmond.
At the downstream side of State Route 601 None +83
Ditch L=7CC-2 .....ccerovveieeen Approximately 440 feet downstream of |-20 +77 +78 | Unincorporated Areas of
Madison Parish, Village
of Richmond.
At the downstream side of Burnside Road .................. None +78
Mississippi River .........ccc..... Approximately 0.9 mile downstream of |-20 .. None +102 | Village of Delta.
Approximately 2.0 miles upstream of 1-20 ................... None +103

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to Luis Rodriguez, Chief, Engineering Management Branch, Federal Insurance and Mitigation Administration, Federal Emer-
gency Management Agency, 500 C Street, SW., Washington, DC 20472.

ADDRESSES
City of Tallulah
Maps are available for inspection at 204 North Cedar Street, Tallulah, LA 71282.

Unincorporated Areas of Madison Parish

Maps are available for inspection at 100 North Cedar Street, Tallulah, LA 71282.
Village of Delta
Maps are available for inspection at 200 1st Street, Delta, LA 71233.
Village of Mound
Maps are available for inspection at 100 North Cedar Street, Tallulah, LA 71282.
Village of Richmond
Maps are available for inspection at 598 Wood Street, Richmond, LA 71282.

Bernalillo County, New Mexico, and Incorporated Areas

Basketball Pond ..........cccc... Entire shoreling ..........cocceeiiiiiiiiiiinee e None +5421 | City of Albuquerque.

Glenrio Storm Drain (Shallow | Entire shoreline ............cccocciiiiiiiiiniiniiesccec e None +5095 | City of Albuquerque.
ponding area at the inter-
section of Palisades Drive
Northwest and Glenrio
Drive Northwest).

Glenrio Storm Drain .............. Approximately 650 feet downstream of the intersec- None +5095 | City of Albuquerque.
tion of Hanover Road Northwest and 54th Street
Northwest.
At the intersection of 56th Street Northwest and Han- None +5095
over Road Northwest.
Kirtland Detention Pond ........ Entire shoreling ..........ocoeoiiiiiiiiineecee e None +5359 | City of Albuquerque.
McKnight Storm Drain ........... Sheet flow area between Cyndi Court Northeast and #1 #3 | City of Albuquerque.
Embudo Channel.
Shallow ponding area south- | Entire shoreline ...........ccocooiiiiiiiiiiiee +5001 +4997 | Unincorporated Areas of
east of the intersection of Bernalillo County.

Alameda Boulevard North-
west and the Albuquerque
Main Line Canal.
Sheet Flow along Candelaria | Sheet flow area along Candelaria Avenue, Northeast None #1 | City of Albuquerque.
Avenue, Northeast. between Vermont Street Northeast and Louisiana
Boulevard Northeast.
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* Elevation in feet (NGVD)
+ Elevation in feet
(NAVD)

# Depth in feet
above ground
A Elevation in meters

Flooding source(s) Location of referenced elevation** Communities affected

(MSL)
Effective Modified
Sheet Flow between San At the intersection of San Mateo Boulevard Southeast None #1 | City of Albuquerque.
Mateo Boulevard South- and Kathryn Avenue, Southeast.
east and Gibson Boulevard
Southeast.
At the intersection of Gibson Boulevard Southeast None #1
and Cardenas Drive Southeast.

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to Luis Rodriguez, Chief, Engineering Management Branch, Federal Insurance and Mitigation Administration, Federal Emer-

gency Management Agency, 500 C Street, SW., Washington, DC 20472.

City of Albuquerque

ADDRESSES

Maps are available for inspection at the Planning Department, Development and Building Services Division, 600 2nd Street Northwest, Albu-

querque, NM 87103.

Unincorporated Areas of Bernalillo County
Maps are available for inspection at the Bernalillo County Public Works Division, 2400 Broadway Southeast, Albuquerque, NM 87102.

Santa Fe County, New Mexico, and Incorporated Areas

Arroyo Barranca ..........cccc.e.... Approximately 100 feet upstream of the Arroyo Mas- None +7022 | City of Santa Fe.
caras confluence.
Approximately 100 feet upstream of Camino Del None +7338
Norte.
Arroyo De La Paz ................ At the Arroyo De Los Antores confluence ................... None +6722 | City of Santa Fe.
Approximately 1,000 feet upstream of Rodeo Road .... None +6802
Arroyo De La Piedra ............. Approximately 300 feet downstream of Vallecita Drive +7099 +7103 | City of Santa Fe.
Approximately 1,400 feet upstream of Barranca Drive None +7435
Arroyo De Los Amigos .......... Approximately 100 feet upstream of the Arroyo De None +6852 | City of Santa Fe.
Los Chamisos confluence.
Approximately 1,400 feet upstream of Saint Michaels None +7016
Drive.
Arroyo De Los Antores ......... Approximately 200 feet upstream of the Arroyo De None +6701 | City of Santa Fe.
Los Chamisos confluence.
Approximately 600 feet upstream of Zia Road ............ None +6738
Arroyo De Los Antores Entire shoreling ..........ccccooiiiiiiiiiinee e None +6750 | City of Santa Fe.
Ponding Area.
Arroyo De Los Antores Sheet | Sheet flow areas along the Arroyo De Los Antores None #1 | City of Santa Fe.
Flow. (Lowest Flood Depth).
Sheet flow areas along the Arroyo De Los Antores None #2
(Highest Flood Depth).
Arroyo En Medio ......cccceeeuee. Approximately 500 feet upstream of the Arroyo De None +6754 | City of Santa Fe, Unincor-
Los Chamisos confluence. porated Areas of Santa
Fe County.
Approximately 1,200 feet upstream of Cloudstone None +7510
Drive.
Arroyo Hondo .......cccoeeeeeennes At the Arroyo De Los Chamisos confluence ................ None +6098 | City of Santa Fe, Unincor-
porated Areas of Santa
Fe County.
Approximately 70 feet upstream of County Road 67F None +7428
Arroyo Hondo Split Flow ....... Approximately 0.7 mile upstream of Rancho Viejo None +6400 | Unincorporated Areas of
Boulevard. Santa Fe County.
Approximately 1.8 miles upstream of Arroyo Viejo None +6483
Road.
Arroyo Ranchito ............c....... Approximately 150 feet upstream of the Arroyo De La None +7043 | City of Santa Fe.
Piedra confluence.
Approximately 600 feet upstream of Camino None +7320
Encantado.
AIroyo Saiz ......ccccoeveviiieennnn. At the upstream side of Avenida Primera .................... None +7191 | City of Santa Fe.
Approximately 0.6 mile upstream of Avenida Primera None +7339




Federal Register/Vol. 76, No. 128/Tuesday, July 5, 2011/Proposed Rules 39067

* Elevation in feet (NGVD)
+ Elevation in feet
(NAVD)
# Depth in feet
Flooding source(s) Location of referenced elevation** above ground Communities affected
A Elevation in meters
(MSL)
Effective Modified
Big Tesuque Creek ............... At the Rio Tesuque confluence ...........cccevveiiiinncennen. None +6930 | Unincorporated Areas of
Santa Fe County.
Approximately 1.0 mile upstream of County Road 72A None +7234
Canada Ancha .......ccccceeeeee Approximately 0.4 mile upstream of the Santa Fe +7193 +7194 | City of Santa Fe, Unincor-
River confluence. porated Areas of Santa
Fe County.
Approximately 0.3 mile upstream of La Entrada .......... None +7780
East Arroyo De La Piedra ..... At the Arroyo De La Piedra confluence ...........ccccc...... None +7199 | City of Santa Fe.
Approximately 0.7 mile upstream of Calle Conejo ....... None +7585
Little Tesuque Creek ............. At the Rio Tesuque confluence ..........cccceeveeeieeneeennen. None +6930 | Unincorporated Areas of
Santa Fe County.
Approximately 100 feet upstream of Bishops Lodge None +7140
Road.
Northeast Arroyo De Los Approximately 80 feet upstream of 6th Street ............. None +6828 | City of Santa Fe.
Pinos.
Approximately 1,100 feet upstream of Luisa Street ..... None +6955
Rio Tesuque ........ccccovevrveennen. Approximately 0.5 mile downstream of Tesuque Vil- None +6693 | Pueblo of Tesuque, Unin-
lage Road. corporated Areas of
Santa Fe County.
At the Big Tesuque Creek and Little Tesuque Creek None +6930
confluence.
Santa Cruz River ........cc....... Approximately 1,000 feet downstream of State Route +5671 +5670 | City of Espanola, Santa
106. Clara Indian Reserva-
tion, Unincorporated
Areas of Santa Fe
County.
Approximately 0.5 mile upstream of State Route 106 +5701 +5702
Unnamed Stream 31 ............. At the Rio Tesuque confluence ..........ccocceevveeneenenennen. None +6741 | City of Santa Fe, Unincor-
porated Areas of Santa
Fe County.
Approximately 500 feet upstream of Sangre De Cristo None +7105
Drive.

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to Luis Rodriguez, Chief, Engineering Management Branch, Federal Insurance and Mitigation Administration, Federal Emer-
gency Management Agency, 500 C Street, SW., Washington, DC 20472.

ADDRESSES

City of Espanola

Maps are available for inspection at City Hall, 405 North Paseo de Onate, Espanola, NM 87532.

City of Santa Fe

Maps are available for inspection at City Hall, 200 Lincoln Avenue, Santa Fe, NM 87504.

Pueblo of Tesuque

Maps are available for inspection at the Pueblo of Tesuque Governor’s Office, TP 804 Building 4, Santa Fe, NM 87506.

Santa Clara Indian Reservation

Maps are available for inspection at the Santa Clara Indian Reservation Governor’s Office, 1 Kee Street, Espanola, NM 87532.

Unincorporated Areas of Santa Fe County

Maps are available for inspection at the Santa Fe County Building, 102 Grant Avenue, Santa Fe, NM 87504.

(Catalog of Federal Domestic Assistance No. Dated: June 15, 2011.

97.022, “Flood Insurance.”) Sandra K. Knight,
Deputy Federal Insurance and Mitigation
Administrator, Mitigation, Department of
Homeland Security, Federal Emergency
Management Agency.
[FR Doc. 2011-16640 Filed 7-1-11; 8:45 am]
BILLING CODE 9110-12-P
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DEPARTMENT OF AGRICULTURE
Forest Service

Wrangell-Petersburg Resource
Advisory Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Wrangell-Petersburg
Resource Advisory Committee will meet
in Wrangell, Alaska. The committee is
meeting as authorized under the Secure
Rural Schools and Community Self-
Determination Act (Pub. L. 110-343)
(the Act) and in compliance with the
Federal Advisory Committee Act. The
purpose of the committee is to improve
collaborative relationships and to
provide advice and recommendations to
the Forest Service concerning projects
and funding consistent with Title II of
the Act. The meeting is open to the
public. The purpose of the meeting is to
review project proposals and make
project funding recommendations.

DATES: The meeting will be held on
Friday, July 15, 2011 from 9 a.m. to 5
p.m, and Saturday, July 16, 2011 from
9 a.m. to 2 p.m, or until business is
concluded.

ADDRESSES: Committee members will
meet at the James and Elsie Nolan
Center in Wrangell, Alaska. Written
comments may be submitted as
described under SUPPLEMENTARY
INFORMATION.

All comments, including names and
addresses when provided, are placed in
the record and are available for public
inspection and copying. The public may
inspect comments received at the
Petersburg Ranger District office at 12
North Nordic Drive or the Wrangell
Ranger District office at 525 Bennett
Street during regular office hours
(Monday through Friday 8 a.m.—4:30
p.m.).

FOR FURTHER INFORMATION CONTACT:
Christopher Savage, Petersburg District

Ranger, P.O. Box 1328, Petersburg,
Alaska 99833, phone (907) 772-3871,
e-mail csavage@fs.fed.us, or Robert
Dalrymple, Wrangell District Ranger,
P.O. Box 51, Wrangell, AK 99929, phone
(907) 874—2323, e-mail
rdalrymple@fs.fed.us.

Individuals who use
telecommunication devices for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877-8339
between 8 a.m. and 8 p.m., Eastern
Standard Time, Monday through Friday.
Requests for reasonable accommodation
for access to the facility or proceedings
may be made by contacting the person
listed for further information.
SUPPLEMENTARY INFORMATION: The
following business will be conducted:
evaluation of project proposals and
recommendation of projects for funding.
Anyone who would like to bring related
matters to the attention of the committee
may file written statements with the
committee staff before or after the
meeting. A one-hour public input
session will be provided beginning at 3
p-m. on July 15, and at 9:30 a.m. on July
16. Individuals wishing to make an oral
statement should request in writing by
July 11 to be scheduled on the agenda.

Written comments and requests for
time for oral comments should be sent
to Christopher Savage, Petersburg
District Ranger, P.O. Box 1328,
Petersburg, Alaska 99833, or Robert
Dalrymple, Wrangell District Ranger,
P.O. Box 51, Wrangell, AK 99929.
Comments may also be sent via e-mail
to csavage@fs.fed.us, or via facsimile to
907-772-5995.

Dated: June 24, 2011.
Christopher S. Savage,
District Ranger.
[FR Doc. 2011-16715 Filed 7-1-11; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE
Forest Service

Lake Tahoe Basin Federal Advisory
Committee (LTFAC)

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Lake Tahoe Federal
Advisory Committee will hold a
meeting on July 21, 2011 at the Tahoe
Center for Environmental Science, 291
Country Club Drive, Incline Village, NV

89451. This Committee, established by
the Secretary of Agriculture on
December 15, 1998 (64 FR 2876), is
chartered to provide advice to the
Secretary on implementing the terms of
the Federal Interagency Partnership on
the Lake Tahoe Region and other
matters raised by the Secretary.

DATES: The meeting will be held July 21,
2011, beginning at 1 p.m. and ending at
4 p.m.

ADDRESSES: Tahoe Center for
Environmental Science, 291 Country
Club Drive, Incline Village, NV 89451.

For Further Information or to Request
an Accommodation (One Week Prior to
Meeting Date) Contact: Arla Hains, Lake
Tahoe Basin Management Unit, Forest
Service, 35 College Drive, South Lake
Tahoe, CA 96150, (530) 543—-2773.
SUPPLEMENTARY INFORMATION: Items to
be covered on the agenda: (1) The
Southern Nevada Public Land
Management Act Round 12 secondary
list; (2) the role of the LTFAC in the
future, and (3) public comment.

All Lake Tahoe Basin Federal
Advisory Committee meetings are open
to the public. Interested citizens are
encouraged to attend at the above
address. Issues may be brought to the
attention of the Committee during the
open public comment period at the
meeting or by filing written statements
with the secretary for the Committee
before or after the meeting. Please refer
any written comments to the Lake
Tahoe Basin Management Unit at the
contact address stated above.

Dated: June 28, 2011.
Jeff Marsolais,
Deputy Forest Supervisor.
[FR Doc. 2011-16782 Filed 7-1-11; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE
Rural Business-Cooperative Service

Guarantee Fee Rates for Guaranteed
Loans for Fiscal Year 2011; Maximum
Portion of Guarantee Authority
Available for Fiscal Year 2011; Annual
Renewal Fee for Fiscal Year 2011

AGENCY: Rural Business-Cooperative
Service, USDA.
ACTION: Notice.

SUMMARY: As set forth in 7 CFR
4279.107(b), Rural Development (the
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Agency) has the authority to charge an
annual renewal fee for loans made
under the Business and Industry (B&I)
Guaranteed Loan Program. Pursuant to
that authority, the Agency is
establishing the renewal fee rate at one-
fourth of 1 percent for the B&I
Guaranteed Loan Program. This rate will
apply to all loans obligated in Fiscal
Year 2011 that are made under the B&I
program. As established in 7 CFR
4279.107, the amount of the fee on each
guaranteed loan will be determined by
multiplying the fee rate by the
outstanding principal loan balance as of
December 31, multiplied by the percent
of guarantee.

As set forth in 7 CFR 4279.107(a) and
4279.119(b)(4), each fiscal year the
Agency shall establish a limit on the
maximum portion of B&I guarantee
authority available for that fiscal year
that may be used to guarantee loans
with a B&I guarantee fee of 1 percent or
guaranteed loans with a guarantee
percentage exceeding 80 percent.

Allowing the guarantee fee to be
reduced to 1 percent or exceeding the 80
percent guarantee on certain B&I
guaranteed loans that meet the
conditions set forth in 7 CFR 4279.107
and 4279.119, will increase the
Agency’s ability to focus guarantee
assistance on projects which the Agency
has found particularly meritorious. For
1 percent fees, the borrower’s business
supports value-added agriculture and
results in farmers benefiting financially,
or such projects are high impact as
defined in 7 CFR 4279.155(b)(5), and
located in rural communities that
remain persistently poor, which
experience long-term population
decline and job deterioration, are
experiencing trauma as a result of
natural disaster, or are experiencing
fundamental structural changes in its
economic base. For guaranteed loans
exceeding 80 percent, such projects
must be a high-priority project in
accordance with 7 CFR 4279.155 (and
meet the other requirements of 7 CFR
4279.119(b)).

Not more than 12 percent of the
Agency’s quarterly apportioned B&I
guarantee authority will be reserved for
loan requests with a guarantee fee of 1
percent, and not more than 15 percent
of the Agency’s quarterly apportioned
guarantee authority will be reserved for
guaranteed loan requests with a
guarantee percentage exceeding 80
percent. Once the respective quarterly
limits are reached, all additional loans
for that quarter will be at the standard
fee and guarantee limits in 7 CFR part
4279.

DATES: Effective Date: July 5, 2011.

FOR FURTHER INFORMATION CONTACT:
Brenda Griffin, USDA, Rural
Development, Business Programs,
Business and Industry Division, STOP
3224, 1400 Independence Avenue, SW.,
Washington, DC 20250-3224, telephone
(202) 720-6802, e-mail
brenda.griffin@wdc.usda.gov.
SUPPLEMENTARY INFORMATION: This
action has been reviewed and
determined not to be a rule or regulation
as defined in Executive Order 12866, as
amended by Executive Order 13258.
Dated: June 17, 2011.
Judith A. Canales,

Administrator, Rural Business-Cooperative
Service.

[FR Doc. 2011-16762 Filed 7-1-11; 8:45 am]
BILLING CODE 3410-XY-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[Docket 45-2011]

Foreign-Trade Zone 29—Louisville, KY;
Application for Expansion

An application has been submitted to
the Foreign-Trade Zones Board (the
Board) by the Louisville & Jefferson
County Riverport Authority, grantee of
FTZ 29, requesting authority to expand
Site 9 of FTZ 29 to include the entire
4—Star Regional Industrial Park in
Robards, Kentucky. The application was
submitted pursuant to the provisions of
the Foreign-Trade Zones Act, as
amended (19 U.S.C. 81a—81u), and the
regulations of the Board (15 CFR part
400). It was formally filed on June 28,
2011.

Foreign-Trade Zone 29 was approved
by the FTZ Board on May 26, 1977
(Board Order 118, 42 FR 29323, 6/8/
1977), and expanded on January 31,
1989 (Board Order 429, 54 FR 5992, 2/
7/1989), December 15, 1997 (Board
Order 941, 62 FR 67044, 12/23/1997),
July 17, 1998 (Board Order 995, 63 FR
40878, 7/31/1998), December 11, 2000
(Board Order 1133, 65 FR 79802, 12/20/
2000), January 15, 2002 (Board Order
1204, 67 FR 4391, 12/30/2002),
November 20, 2003 (Board Order 1305,
68 FR 67400, 12/2/2003), and January
27, 2005 (Board Order 1364, 70 FR 6616,
2/8/2005). The zone currently consists
of 13 sites (5,659 acres): Site 1 (1,643
acres)—located within the Riverport
Industrial Complex; Site 2 (564 acres)—
located at the junction of Gene Snyder
Freeway and La Grange Road in eastern
Jefferson County; Site 3 (142 acres,
1,629,000 sq. ft.)—located at 5403
Southside Drive, Louisville; Site 4
(2,149 acres) at the Louisville

International Airport; Site 5 (69 acres)—
the Marathon Ashland Petroleum LLC
Tank Farm (1.3 million barrels) and
pipelines, located at 4510 Algonquin
Parkway along the Ohio River,
Louisville; Site 6 (316 acres)—Cedar
Grove Business Park, on Highway 480,
near Interstate 65, Shepherdsville,
Bullitt County; Site 7 (191 acres)—
Henderson County Riverport Authority
facilities, 6200 Riverport Road,
Henderson; Site 8 (182 acres)—
Owensboro Riverport Authority
facilities, 2300 Harbor Road,
Owensboro; Site 9 (82 acres)—two
parcels within the 4—Star Regional
Industrial Park (expires 11/30/11),
Robards; Site 10 (25 acres)—Global Port
Business Park, 6201 Global Distribution
Way, Louisville; Site 11 (261 acres)—
Outer Loop, Louisville, including a
warehousing facility located at Stennett
Lane (116 acres), 8100 Air Commerce
Drive (44 acres) and the Louisville
Metro Commerce Center, 1900 Outer
Loop Road (101 acres) (includes
portions of two buildings located at
2240 and 2250 Outer Loop Road); Site
12 (29 acres)—Salt River Business Park,
376 Zappos Blvd., Shepherdsville,
Bullitt County; and, Site 13 (6 acres)—
Custom Quality Services located at 3401
Jewell Avenue, Louisville.

The applicant is requesting authority
to expand Site 9 to include the entire 4—
Star Regional Industrial Park as follows:
Site 9 (778 acres)—4—Star Regional
Industrial Park at US 41, Robards,
Henderson County. The site will
provide warehousing and distribution
services to area businesses. No specific
manufacturing authority is being
requested at this time. Such requests
would be made to the Board on a case-
by-case basis.

In accordance with the Board’s
regulations, Elizabeth Whiteman of the
FTZ Staff is designated examiner to
evaluate and analyze the facts and
information presented in the application
and case record and to report findings
and recommendations to the Board.

Public comment is invited from
interested parties. Submissions (original
and 3 copies) shall be addressed to the
Board’s Executive Secretary at the
address below. The closing period for
their receipt is September 6, 2011.
Rebuttal comments in response to
material submitted during the foregoing
period may be submitted during the
subsequent 15-day period to September
19, 2011.

A copy of the application will be
available for public inspection at the
Office of the Executive Secretary,
Foreign-Trade Zones Board, Room 2111,
U.S. Department of Commerce, 1401
Constitution Avenue, NW., Washington,
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DC 20230-0002, and in the “Reading
Room” section of the Board’s Web site,
which is accessible via http://
www.trade.gov/ftz.

For further information, contact
Elizabeth Whiteman at
Elizabeth.Whiteman@trade.gov or (202)
482-0473.

Dated: June 28, 2011.
Andrew McGilvray,
Executive Secretary.
[FR Doc. 2011-16750 Filed 7-1-11; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[Order No. 1770]

Reorganization of Foreign-Trade Zone
182 Under Alternative Site Framework;
Fort Wayne, IN

Pursuant to its authority under the Foreign-
Trade Zones Act of June 18, 1934, as
amended (19 U.S.C. 81a—81u), the Foreign-
Trade Zones Board (the Board) adopts the
following Order:

Whereas, the Board adopted the
alternative site framework (ASF) (74 FR
1170, 01/12/09; correction 74 FR 3987,
01/22/09; 75 FR 71069-71070, 11/22/
10) as an option for the establishment or
reorganization of general-purpose zones;

Whereas, the City of Fort Wayne,
Indiana, grantee of Foreign-Trade Zone
182, submitted an application to the
Board (FTZ Docket 13-2011, filed 2/18/
2011) for authority to reorganize under
the ASF with a service area of Adams,
Allen, DeKalb, Huntington, Noble,
Wabash, Wells and Whitley Counties,
Indiana, within and adjacent to the Fort
Wayne Customs and Border Protection
port of entry, FTZ 182’s existing Site 3
would be categorized as a magnet site,
existing Site 1 would be categorized as
a usage-driven site and Sites 2 and 4
would be removed from the zone
project;

Whereas, notice inviting public
comment was given in the Federal
Register (76 FR 10327-10328, 2/24/
2011) and the application has been
processed pursuant to the FTZ Act and
the Board’s regulations; and,

Whereas, the Board adopts the
findings and recommendation of the
examiner examiner’s report, and finds
that the requirements of the FTZ Act
and Board’s regulations are satisfied,
and that the proposal is in the public
interest;

Now, Therefore, the Board hereby
orders:

The application to reorganize FTZ 182
under the alternative site framework is

approved, subject to the FTZ Act and
the Board’s regulations, including
Section 400.28, to the Board’s standard
2,000-acre activation limit for the
overall general-purpose zone project,
and to a three-year ASF sunset
provision for -2- usage-driven sites that
would terminate authority for Site 1 if
no foreign-status merchandise is
admitted for a bona fide customs
purpose by June 30, 2014.

Signed at Washington, DC, this 22nd day
of June 2011.
Ronald K. Lorentzen,

Deputy Assistant Secretary for Import
Administration, Alternate Chairman, Foreign-
Trade Zones Board.

Attest:
Andrew McGilvray,
Executive Secretary.
[FR Doc. 2011-16485 Filed 7-1-11; 8:45 am]
BILLING CODE 3510-DS-M

DEPARTMENT OF COMMERCE
Bureau of Industry and Security

Proposed Information Collection;
Comment Request; Import, End-User,
and Delivery Verification Certificates

AGENCY: Bureau of Industry and
Security, Commerce.
ACTION: Notice.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995.
DATES: Written comments must be
submitted on or before September 6,
2011.

ADDRESSES: Direct all written comments
to Diana Hynek, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6616,
14th and Constitution Avenue, NW.,
Washington, DC 20230 (or via the
Internet at dHynek@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument and instructions should be
directed to Larry Hall, BIS ICB Liaison,
(202) 482-4895, lhall@bis.doc.gov.

SUPPLEMENTARY INFORMATION:
I. Abstract

This collection of information
provides the certification of the overseas
importer to the U.S. Government that
specific commodities will be imported

from the U.S. and will not be
reexported, except in accordance with
U.S. export regulations.

II. Method of Collection
Submitted electronically or on paper.
III. Data

OMB Control Number: 0694—0093.

Form Number(s): BIS—645P and BIS—
647P.

Type of Review: Regular submission
(extension of a currently approved
information collection).

Affected Public: Business or other for-
profit organizations.

Estimated Number of Respondents:
2,421.

Estimated Time per Response: 15 to
30 minutes.

Estimated Total Annual Burden
Hours: 694.

Estimated Total Annual Cost to
Public: $0.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: June 29, 2011.

Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 2011-16714 Filed 7-1-11; 8:45 am]
BILLING CODE 3510-33-P

DEPARTMENT OF COMMERCE
International Trade Administration

Application(s) for Duty-Free Entry of
Scientific Instruments

Pursuant to Section 6(c) of the
Educational, Scientific and Cultural
Materials Importation Act of 1966 (Pub.
L. 89-651, as amended by Pub. L. 106—
36; 80 Stat. 897; 15 CFR part 301), we
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invite comments on the question of
whether instruments of equivalent
scientific value, for the purposes for
which the instruments shown below are
intended to be used, are being
manufactured in the United States.

Comments must comply with 15 CFR
301.5(a)(3) and (4) of the regulations and
be postmarked on or before July 25,
2011. Address written comments to
Statutory Import Programs Staff, Room
3720, U.S. Department of Commerce,
Washington, DC 20230. Applications
may be examined between 8:30 a.m. and
5 p.m. at the U.S. Department of
Commerce in Room 3720.

Docket Number: 11-032. Applicant:
Southern Illinois University, Integrated
Microscopy and Graphic Expertise
(IMAGE) Center, 750 Communications
Drive—Mailcode 4402, Carbondale, IL
62901. Instrument: Quanta 450 scanning
electron microscope. Manufacturer: FEI
Company, Czech Republic. Intended
Use: The instrument will be used to
study nanowires, nanocatalysts,
nanotubes, nanolubricants, geological
specimens, synthetic hip joints, and
cellulose (wood chips), for their
molecular components and properties.
Justification for Duty-Free Entry: No
instruments of the same general
category, or instruments otherwise
applicable for the intended purpose, are
being manufactured in the United
States. Application accepted by
Commissioner of Customs: June 10,
2011.

Docket Number: 11-037. Applicant:
Tulane University, 6823 St. Charles
Avenue, New Orleans, LA 70118.
Instrument: Field-emission transmission
electron microscope. Manufacturer: FEI
Company, the Netherlands. Intended
Use: The instrument will enhance the
research resources available to new
faculty across a range of scientific and
engineering disciplines doing a variety
of research projects involving organic
and inorganic materials at the nano,
molecular and cellular levels.
Justification for Duty-Free Entry: No
instruments manufactured in the United
States can meet the high-resolution,
cryo-enabled and field-emission
technical requirements for the intended
uses. Application accepted by
Commissioner of Customs: June 16,
2011.

Docket Number: 11-038. Applicant:
Battelle Memorial Institute, Pacific
Northwest National Laboratory, 3335 Q
Avenue, Richland, WA 99354.
Instrument: Scanning transmission
electron microscope. Manufacturer: FEI
Company, the Netherlands. Intended
Use: The instrument will replace an old
existing transmission electron
microscope to meet the current

technical requirements for research and
study relating to geochemistry,
nanostructured and energy-related
materials, catalysis imaging, and
structural and chemical composition.
Justification for Duty-Free Entry: No
instruments of the same general
category, or instruments otherwise
applicable for the intended purpose, are
being manufactured in the United
States. Application accepted by
Commissioner of Customs: June 15,
2011.

Dated: June 28, 2011.
Gregory W. Campbell,

Director, Subsidies Enforcement Office, Office
of Policy, Import Administration.

[FR Doc. 2011-16754 Filed 7-1-11; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[C-570-944]

Certain Oil Country Tubular Goods
From the People’s Republic of China:
Rescission of Countervailing Duty
Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

DATES: Effective Date: July 5, 2011.

FOR FURTHER INFORMATION CONTACT:
Mary Kolberg at (202) 482-1785; AD/
CVD Operations, Office 1, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230.

Background

On January 3, 2011, the Department of
Commerce (“the Department”’)
published a notice announcing the
opportunity to request an administrative
review of the countervailing duty order
on certain oil country tubular goods
(“OCTG”) from the People’s Republic of
China (“PRC”). See Antidumping or
Countervailing Duty Order, Finding, or
Suspended Investigation; Opportunity
To Request Administrative Review, 76
FR 90 (January 3, 2011). On January 31,
2011, United States Steel Corporation
and Maverick Tube Corporation
(collectively, “Petitioners”), domestic
producers of OCTG, timely requested
that the Department conduct an
administrative review of 243 producers
and/or exporters of the subject
merchandise covering the period of
January 20, 2010, through December 31,
2010. In accordance with 19 CFR
351.221(c)(1)(i), the Department
published a notice initiating this

administrative review. See Initiation of
Antidumping and Countervailing Duty
Administrative Reviews and Request for
Revocation in Part, 76 FR 10329
(February 24, 2011).

Rescission of Review

Pursuant to 19 CFR 351.213(d)(1), the
Secretary will rescind an administrative
review, in whole or in part, if the party
that requested a review withdraws the
request within 90 days of the date of
publication of the notice of initiation of
the requested review. On May 25, 2011,
Petitioners withdrew their request for
review of all 243 exporters and
producers within the 90-day period.
Therefore, in response to Petitioners’
timely withdrawal request, and as no
other party requested a review, the
Department is rescinding this
administrative review.

Assessment

The Department will instruct U.S.
Customs and Border Protection (“CBP”’)
to assess countervailing duties on all
appropriate entries. For the companies
for which this review is rescinded, the
countervailing duties shall be assessed
at rates equal to the cash deposit of
estimated countervailing duties required
at the time of entry, or withdrawal from
warehouse, for consumption, in
accordance with 19 CFR
351.212(c)(1)(i). The Department
intends to issue appropriate assessment
instructions to CBP 15 days after the
date of publication of this notice of
rescission of administrative review.

Notification Regarding Administrative
Protective Order

This notice serves as a final reminder
to parties subject to administrative
protective order (“APO”’) of their
responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305(a)(3). Timely
written notification of the return/
destruction of APO materials or
conversion to judicial protective order is
hereby requested. Failure to comply
with the regulations and terms of an
APO is a sanctionable violation.

This notice of rescission is issued and
published in accordance with sections
751(a)(1) and 777({)(1) of the Tariff Act,
as amended, and 19 CFR 351.213(d)(4).

Dated: June 27, 2011.

Christian Marsh,

Deputy Assistant Secretary for Antidumping
and Countervailing Duty Operations.

[FR Doc. 2011-16752 Filed 7-1-11; 8:45 am]
BILLING CODE P
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Proposed Information Collection;
Comment Request; Pacific Albacore
Logbook

AGENCY: National Oceanic and
Atmospheric Administration (NOAA).
ACTION: Notice.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995.
Public Law 104-13 (44 U.S.C.
3506(c)(2)(A)).

DATES: Written comments must be
submitted on or before August 30, 2011.
ADDRESSES: Direct all written comments
to Diana Hynek, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6616,
14th and Constitution Avenue, NW.,
Washington, DC 20230 (or via the
Internet at dHynek@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument and instructions should be
directed to John Childers, (858) 546—
7192 or John.Childers@noaa.gov.
SUPPLEMENTARY INFORMATION:

1. Abstract

This request is for an extension of a
currently approved information
collection.The National Oceanic and
Atmospheric Administrations,
Southwest Fisheries Science Center
operates a Pacific Albacore Data
Collection Program. Fishermen
participating on the Pacific albacore
tuna fishery are required to complete
and submit logbooks documenting their
catch and effort on fishing trips. This is
a requirement under the Highly
Migratory Species Fishery Management
Plan and the High-Seas Fisheries
Compliance Act permit for logbook
submissions. The information obtained
is used by the NOAA to assess the status
of albacore stocks and to monitor the
fishery. Fishermen are also provided an
electronic logbook computer program
that they can voluntarily use in place of
the paper copy of the logbook.

II. Method of Collection

Respondents have a choice of either
electronic data submission or paper
forms. Methods of submittal include e-

mail of electronic data submissions, and
mailing of paper forms. A logbook form
is used that consists of a front page form
that collects vessel characteristics and a
log sheet form that collects daily fishing
information. Use of the electronic form
is voluntary.

II1. Data

OMB Control Number: 0648—-0223.
Form Number: NOAA Form 88-197.

Type of Review: Regular submission
(extension of a currently approved
information collection).

Affected Public: Business or other for-
profit organizations.

Estimated Number of Respondents:
1,000.

Estimated Time per Response: 1 hour.

Estimated Total Annual Burden
Hours: 4,000.

Estimated Total Annual Cost to
Public: $2,560.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: June 28, 2011.
Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.
[FR Doc. 2011-16648 Filed 7-1-11; 8:45 am]

BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

DEPARTMENT OF THE INTERIOR

Fish and Wildlife Service
RIN 0648-XA439

Notice of Availability of a Final
Environmental Impact Statement and
Final Habitat Conservation Plan

AGENCIES: National Marine Fisheries
Service, National Oceanic and
Atmospheric Administration,
Commerce; Fish and Wildlife Service,
Interior.

ACTION: Notice of Availability; Final
Environmental Impact Statement and
Habitat Conservation Plan.

SUMMARY: The National Marine
Fisheries Service (NMFS) and the U.S.
Fish and Wildlife Service (FWS)
(collectively the Services) announce the
availability of the final Environmental
Impact Statement (EIS) associated with
the applications received from the City
of Kent (Kent), Washington, for
Incidental Take Permits (ITPs) under the
Endangered Species Act of 1973, as
amended (ESA). We also announce the
availability of Kent’s Clark Springs
Water Supply System Habitat
Conservation Plan (HCP) and
Implementing Agreement (IA). The final
EIS addresses the Services’ proposed
issuance of ITPs to Kent for water
withdrawal and habitat restoration
actions on Rock Creek, King County,
Washington. The proposed ITPs would
authorize incidental take of three listed
and six unlisted species of fish covered
by Kent’s Clark Springs Water Supply
HCP. This notice provides an
opportunity for the public to review the
final EIS, HCP, and IA.

DATES: Comments must be received
from interested parties on or before
August 4, 2011. The Services’ decisions
on issuance of ITPs will occur no sooner
than 30 days after the publication of the
Environmental Protection Agency’s
(EPA) notice of the final EIS in the
Federal Register.

ADDRESSES: Send comments to Tim
Romanski, Project Lead, FWS, 510
Desmond Drive SE, Suite 102, Lacey,
WA 98503; by facsimile at (360) 753—
9518. Alternatively, you may send
comments to Matt Longenbaugh, Project
Lead, NMFS, 510 Desmond Drive SE,
Suite 103, Lacey, WA 98503; by
facsimile at (360) 753—-9517.

FOR FURTHER INFORMATION CONTACT: The
final documents are posted on the
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Internet at: http://www.fws.gov/wafwo/.
For further information, or to receive the
documents on CD ROM, please contact
Tim Romanski, at the FWS address
above or by telephone at (360) 753—
5823; or Matt Longenbaugh, at the
NMFS address above or by telephone at
(360) 753-7761.

SUPPLEMENTARY INFORMATION:

Background

Section 9 of the ESA (16 U.S.C. 1538)
and implementing regulations prohibit
the “taking” of a species listed as
endangered or threatened. The term
“take” is defined under the ESA (16
U.S.C. 1532(19)) as to mean harass,
harm, pursue, hunt, shoot, wound, kill,
trap, capture, or collect, or attempt to
engage in any such conduct. “Harm” is
defined by FWS regulation to include
significant habitat modification or
degradation where it actually kills or
injures wildlife by significantly
impairing essential behavioral patterns,
including breeding, feeding, and
sheltering (50 CFR 17.3, 50 CFR
222.102). NMFS’ definition of harm
includes significant habitat modification
or degradation where it actually kills or
injures fish or wildlife by significantly
impairing essential behavioral patterns,
including breeding, feeding, spawning,
migrating, rearing, and sheltering (64 FR
60727; November 8, 1999).

Section 10 of the ESA and
implementing regulations specify
requirements for the issuance of ITPs to
non-Federal landowners for the take of
endangered and threatened species. Any
proposed take must be incidental to
otherwise lawful activities, not
appreciably reduce the likelihood of the
survival and recovery of the species in
the wild, and minimize and mitigate the
impact of such take to the maximum
extent practicable. In addition, an
applicant must prepare a conservation
plan describing the impact that will
likely result from such taking, the
strategy for minimizing and mitigating
the incidental take, the funding
available to implement such steps,
alternatives to such taking, and the
reasons such alternatives are not being
implemented. FWS regulations
governing permits for Federally
endangered and threatened species can
be found in 50 CFR part 17. NMFS
regulations governing permits for the
incidental take of Federally endangered
and threatened species are found in 50
CFR 222.307.

The ITP applications are for the
operation and maintenance of Kent’s
Clark Springs Water Supply System
adjacent to Rock Creek, King County,
Washington. The Clark Springs Water
Supply System consists of a spring-fed

infiltration gallery and three well
pumps. This facility is located adjacent
to Rock Creek 1.8 miles upstream of the
creek’s confluence with the Cedar River.
The facility is surrounded by 320 acres
of Kent-owned land that is
geographically separated from Kent.
Covered activities can be summarized as
follows:

e Water diversions of Kent’s existing
groundwater and surface water rights
via infiltration gallery, well pumps, and
infrastructure;

e Operation and maintenance of Clark
Springs Water Supply facilities;

e Maintenance of 320 acres of Kent-
owned property as it relates to the
protection of its water supply; and

¢ Operation and maintenance of a
water augmentation system for the
enhancement of instream flows.

The ITP applications Kent submitted
to the Services address the potential
take of three ESA-listed threatened fish
species and six non-listed fish species
that may be affected by Kent’s water
withdrawal activities at the Clark
Springs facility in the Rock Creek
Watershed. The listed species under
FWS jurisdiction is the bull trout
(Salvelinus confluentus), listed as
threatened. Non-listed species under
FWS jurisdiction include coastal
cutthroat trout (Oncorhynchus clarki
clarki), Pacific lamprey (Lampetra
tridentatus), and river lamprey (L.
ayresi). Listed species under NMFS
jurisdiction are the Puget Sound
Chinook salmon (O. tshawytscha) and
Puget Sound steelhead trout (O. mykiss),
both listed as threatened. Non-listed
species under NMFS jurisdiction
include coho salmon (O. kisutch), chum
salmon (O. keta), and sockeye salmon
(O. nerka).

National Environmental Policy Act
Compliance

The National Environmental Policy
Act (NEPA) (42 U.S.C. 4321 et seq.)
requires Federal agencies to conduct an
environmental analysis of their
proposed actions to determine if the
actions may significantly affect the
human environment. The Services’
proposals to issue ITPs are Federal
actions that trigger the need for
compliance with NEPA. Accordingly, as
the Federal agencies responsible for
compliance under NEPA, the Services
have jointly prepared an EIS that
analyzes alternatives associated with
issuance of the ITPs. The analysis
provided in the final EIS is intended to
accomplish the following: Inform the
public of the agencies’ proposed action
and alternatives; address public
comments received on the draft EIS and
draft HCP; and disclose the direct,

indirect, and cumulative effects on the
human environment resulting from our
proposed action and alternatives. The
final EIS reflects changes made to the
draft documents resulting from
comments received during the public
comment period. Responses to
comments received from the public are
included in the final EIS.

The final EIS analyzed two
alternatives: The “No-Action”
alternative, under which Kent would
continue operating the Clark Springs
facility without benefit of incidental
take coverage from the Services; and,
the “Proposed Action” alternative
involving implementation of Kent’s
HCP, FWS issuance of an ITP for bull
trout and three unlisted species, and
NMEFS issuance of an ITP for Chinook
salmon, steelhead trout, and three
unlisted species. Five other alternatives
were considered, but dismissed from
detailed analysis. Four of the dismissed
alternatives were not analyzed in detail
because they did not meet the purpose
and need. They would not produce
reliable water sources with sufficient
excess capacity to augment or replace
water withdrawals at the Clark Springs
Facility during the low-flow periods
between October 1 and December 31 to
a level that would meet the City’s
current and future water demands. The
fifth dismissed alternative considered a
shorter permit term. The Services
determined that the environmental
impacts between a 20-year and 50-year
term would not differ, and analysis of a
shorter permit term in the EIS would
not garner additional information to
make an informed decision regarding
impacts to the listed species or the
human environment.

Public Involvement

The Services formally initiated an
environmental review of the project
through publication of a Notice of Intent
to prepare a draft EIS in the Federal
Register on June 19, 2006 (71 FR 35286).
That notice also announced a public
scoping period during which interested
parties were invited to provide written
comments expressing their issues or
concerns relating to the proposal, and to
attend a public scoping meeting held in
Kent, Washington. Utilizing public
scoping comments, the Services
prepared a draft EIS to analyze the
effects of alternatives on the human
environment. On April 23, 2010, the
Services published a notice of
availability in the Federal Register (75
FR 21344) of the draft EIS, draft HCP,
and draft IA for a 60-day public
comment period. On May 7, 2010, the
EPA published in the Federal Register
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(75 FR 25238) their notice of availability
of the draft EIS.

Public Review

Copies of the final FEIS, HCP, and IA
are available for review (see FOR
FURTHER INFORMATION CONTACT above).
Any comments we receive will become
part of the administrative record and
will be available to the public. Before
including your address, phone number,
e-mail address, or other personal
identifying information in your
comment, you should be aware that
your entire comment—including your
personal identifying information—may
be made publicly available at any time.
If you wish us to withhold your name
and/or address, you must state this
prominently at the beginning of your
comment. While you can ask us in your
comment to withhold your personal
identifying information from public
review, we cannot guarantee that we
will be able to do so. We will honor
your request to withhold your personal
information to the extent allowable by
law.

We will evaluate the application,
associated documents, and comments
submitted to determine whether the
application meets the requirements of
the ESA and NEPA. A permit decision
will be made no sooner than 30 days
after the publication of the EPA’s final
EIS notice in the Federal Register,
completion of the Record of Decision
and the Services’ ESA decision
documents. If the Services determine
that all requirements are met, we will
issue ITPs under section 10(a)(1)(B) of
the ESA to Kent for take of the covered
species, incidental to otherwise lawful
activities in accordance with the HCP,
the IA, and the ITPs.

Dated: June 28, 2011.

Richard Hannan,

Deputy Regional Director, U.S. Fish and

Wildlife Service, Region 1, Portland, Oregon.
Dated: June 28, 2011.

Angela Somma,

Chief, Endangered Species Division, Office

of Protected Resources, National Marine

Fisheries Service.

[FR Doc. 2011-16781 Filed 7-1-11; 8:45 am]

BILLING CODE 3510-22-P; 4310-55-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XA532

Mid-Atlantic Fishery Management
Council; Public Meetings

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public meetings.

SUMMARY: The Mid-Atlantic Fishery
Management Council’s (MAFMC)
Scientific and Statistical Committee
(SSC) and the Bluefish, Summer
Flounder, Scup, and Black Sea Bass
Monitoring Committees will hold public
meetings.

DATES: The SSC meeting will be held
Wednesday and Thursday, July 27 and
28, 2011. The meeting will begin at 10
a.m. on July 27 and at 8:30 a.m. on July
28. These meetings will conclude by 5
p-m. each day. The Bluefish, Summer
Flounder, Scup, and Black Sea Bass
Monitoring Committees will meet on
Friday, July 29, 2010 from 8:30 a.m. to
5 p.m.

ADDRESSES: All meetings will be held at
the Pier 5 Hotel, 711 Eastern Avenue,
Baltimore, MD 21202; telephone: (866)
583—4162.

Council addresss: Mid-Atlantic
Fishery Management Council, 800 North
State Street, Suite 201, Dover, DE 19901;
telephone: (302) 674—2331.

FOR FURTHER INFORMATION CONTACT:
Christopher M. Moore, Ph.D., Executive
Director, Mid-Atlantic Fishery
Management Council, 800 North State
Street, Suite 201, Dover, DE 19901;
telephone: (302) 6742331, extension
255.

SUPPLEMENTARY INFORMATION: The
agenda items for the SSC meeting
include: (1) Review stock assessment
information and specify overfishing
level and acceptable biological catch
(ABC) for bluefish, summer flounder,
scup, and black sea bass for 2012; (2)
review and comment on proposed 2012
quota specifications and management
measures for bluefish, summer flounder,
scup, and black sea bass for 2012; (3)
Ecosystems Subcommittee Report; (4)
research priorities for 2012; and (5)
National SSC IV Meeting update.

The Bluefish, Summer Flounder,
Scup, and Black Sea Bass Monitoring
Committees will discuss and
recommend 2012 annual catch targets
(ACTs) and other associated
management measures for the bluefish,

summer flounder, scup, and black sea
bass fisheries.

Although non-emergency issues not
contained in this agenda may come
before these groups for discussion, in
accordance with the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act), those
issues may not be the subject of formal
action during these meetings. Actions
will be restricted to those issues
specifically identified in this notice and
any issues arising after publication of
this notice that require emergency
action under Section 305(c) of the
Magnuson-Stevens Act, provided the
public has been notified of the Council’s
intent to take final action to address the
emergency.

Special Accommodations

The meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to M.
Jan Saunders at the Mid-Atlantic
Council Office, (302) 526-5251, at least
5 days prior to the meeting date.

Dated: June 28, 2011.
Tracey L. Thompson,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2011-16647 Filed 7-1-11; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XA533

Caribbean Fishery Management
Council; Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of a public meeting.

SUMMARY: The Caribbean Fishery
Management Council (Council) will
hold a meeting.

DATES: The meeting will be held on
Thursday, July, 21, 2011, from 11 a.m.
to 3 p.m.

ADDRESSES: The meeting will be held at
the Embassy Suites Hotel, located at
8000 Tartak St., Isla Verde, Carolina,
Puerto Rico 00979.

FOR FURTHER INFORMATION CONTACT:
Caribbean Fishery Management Council,
268 Mufioz Rivera Avenue, Suite 1108,
San Juan, Puerto Rico 00918-1920,
telephone: (787) 766—5926.
SUPPLEMENTARY INFORMATION: The
Council will hold its 139th regular
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Council Meeting to discuss the items
contained in the following agenda:

July, 21st, 2011-11 a.m. to 3 p.m.

e Call to Order
e Adoption of Agenda

e ACL/AM 2011 Draft Document for
species not overfished and not
undergoing overfishing

Public Comment Period—(5) Five-
minute Presentations

e Other Business
¢ Next Council Meeting

The established times for addressing
items on the agenda may be adjusted as
necessary to accommodate the timely
completion of discussion relevant to the
agenda items. To further accommodate
discussion and completion of all items
on the agenda, the meeting may be
extended from, or completed prior to
the date established in this notice.

The meetings are open to the public,
and will be conducted in English.
Fishers and other interested persons are
invited to attend and participate with
oral or written statements regarding
agenda issues.

Although non-emergency issues not
contained in this agenda may come
before this group for discussion, those
issues may not be subjects for formal
action during this meeting. Actions will
be restricted to those issues specifically
identified in this notice, and any issues
arising after publication of this notice
that require emergency action under
section 305(c) of the Magnuson-Stevens
Fishery Conservation and Management
Act, provided that the public has been
notified of the Council’s intent to take
final action to address the emergency.

Special Accommodations

This meeting is physically accessible
to people with disabilities. For more
information or request for sign language
interpretation and/other auxiliary aids,
please contact Mr. Miguel A. Rolén,
Executive Director, Caribbean Fishery
Management Council, 268 Munoz
Rivera Avenue, Suite 1108, San Juan,
Puerto Rico, 00918-1920, telephone:
(787) 766—5926, at least five days prior
to the meeting date.

Dated: June 28, 2011.
Tracey L. Thompson,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2011-16686 Filed 7-1-11; 8:45 am]|
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XA531

New England Fishery Management
Council; Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; public meeting.

SUMMARY: The New England Fishery
Management Council (Council) is
scheduling a public meeting of its
Habitat/MPA/Ecosystem Committee, in
July, 2011, to consider actions affecting
New England fisheries in the exclusive
economic zone (EEZ).
Recommendations from this group will
be brought to the full Council for formal
consideration and action, if appropriate.
DATES: This meeting will be held on
Thursday, July 21, 2011 at 9 a.m.
ADDRESSES: This meeting will be held at
the Holiday Inn, 31 Hampshire Street,
Mansfield, MA 02048; telephone: (508)
339-2200; fax: (508) 339—1040.

Council address: New England
Fishery Management Council, 50 Water
Street, Mill 2, Newburyport, MA 01950.
FOR FURTHER INFORMATION CONTACT: Paul
J. Howard, Executive Director, New
England Fishery Management Council;
telephone: (978) 465—0492.
SUPPLEMENTARY INFORMATION: The
Committee will discuss measures to
minimize the adverse effects of fishing
on Essential Fish Habitat (EFH) and
measures to protect deep-sea corals as
well as review the decision document
prepared by the Plan Development
Team. The Committee will review
Advisory Panel feedback and refine
measures and provide guidance to the
Plan Development Team for further
development and analysis. The
Committee will also discuss remaining
EFH designation alternatives and review
comments (if available) on the Omnibus
Amendment submitted in response to
the 6/17/11 Notice of Intent. Other
business at the discretion of the Chair.

Although non-emergency issues not
contained in this agenda may come
before this group for discussion, those
issues may not be the subject of formal
action during this meeting. Action will
be restricted to those issues specifically
listed in this notice and any issues
arising after publication of this notice
that require emergency action under
section 305(c) of the Magnuson-Stevens
Act, provided the public has been
notified of the Council’s intent to take
final action to address the emergency.

Special Accommodations

This meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to Paul
J. Howard, Executive Director, at 978—
465-0492, at least 5 days prior to the
meeting date.

Authority: 16 U.S.C. 1801 et seq.

Dated: June 28, 2011.
Tracey L. Thompson,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2011-16646 Filed 7-1-11; 8:45 am]
BILLING CODE 3510-22-P

COORDINATING COUNCIL ON
JUVENILE JUSTICE AND
DELINQUENCY PREVENTION

[OJP (OJJDP) Docket No. 1562]

Meeting of the Coordinating Council
on Juvenile Justice and Delinquency
Prevention

AGENCY: Coordinating Council on
Juvenile Justice and Delinquency
Prevention.

ACTION: Notice of meeting.

SUMMARY: The Coordinating Council on
Juvenile Justice and Delinquency
Prevention (Council) announces its July
2011 meeting.

DATES: Thursday, July 21 from 10 a.m.
to 12:30 p.m., ET.

ADDRESSES: The meeting will take place
in the third floor main conference room
at the U.S. Department of Justice, Office
of Justice Programs, 810 7th St., NW.,
Washington, DC 20531.

FOR FURTHER INFORMATION CONTACT: Visit
the Web site for the Coordinating
Council at http://
www.juvenilecouncil.gov or contact
Robin Delany-Shabazz, Designated
Federal Official, by telephone at 202—
307-9963 [Note: this is not a toll-free
telephone number], or by e-mail at
Robin.Delany-Shabazz@usdoj.gov. The
meeting is open to the public.

SUPPLEMENTARY INFORMATION: The
Coordinating Council on Juvenile
Justice and Delinquency Prevention,
established pursuant to Section 3(2)A of
the Federal Advisory Committee Act (5
U.S.C. App. 2) will meet to carry out its
advisory functions under Section 206 of
the Juvenile Justice and Delinquency
Prevention Act of 2002, 42 U.S.C. 5601,
et seq. Documents such as meeting
announcements, agendas, minutes, and
reports will be available on the
Council’s Web page, http://
www.JuvenileCouncil.gov, where you
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may also obtain information on the
meeting.

Although designated agency
representatives may attend, the Council
membership is composed of the
Attorney General (Chair), the
Administrator of the Office of Juvenile
Justice and Delinquency Prevention
(Vice Chair), the Secretary of Health and
Human Services (HHS), the Secretary of
Labor, the Secretary of Education, the
Secretary of Housing and Urban
Development, the Director of the Office
of National Drug Control Policy, the
Chief Executive Officer of the
Corporation for National and
Community Service, and the Assistant
Secretary of Homeland Security for U.S.
Immigration and Customs Enforcement.
The nine additional members are
appointed by the Speaker of the House
of Representatives, the Senate Majority
Leader, and the President of the United
States. Other federal agencies take part
in Council activities including the
Departments of Agriculture, Defense,
the Interior, and the Substance and
Mental Health Services Administration
of HHS.

Meeting Agenda

The preliminary agenda for this
meeting includes: (a) A segment on
youth and family engagement; (b)
presentation of recommendations from
the Consolidated Report of the Issue
Teams to the Council; (c) follow up on
promoting effective approaches to
school discipline as discussed at the
May Council meeting; and (d) agency
announcements and updates.

Registration

For security purposes, members of the
public who wish to attend the meeting
must pre-register online at http://
www.juvenilecouncil.gov no later than
Friday, July 15, 2011. Should problems
arise with web registration, call Daryel
Dunston at 240-221-4343 or send a
request to register to Mr. Dunston.
Include name, title, organization or
other affiliation, full address and phone,
fax and e-mail information and send to
his attention either by fax to 301-945—
4295, or by e-mail to
ddunston@edjassociates.com. [Note:
these are not toll-free telephone
numbers.] Additional identification
documents may be required. Space is
limited.

Note: Photo identification will be required
for admission to the meeting.

Written Comments: Interested parties
may submit written comments and
questions by Friday, July 15, 2011, to
Robin Delany-Shabazz, Designated
Federal Official for the Coordinating

Council on Juvenile Justice and
Delinquency Prevention, at
Robin.Delany-Shabazz@usdoj.gov. The
Coordinating Council on Juvenile
Justice and Delinquency Prevention
expects that the public statements
presented will not repeat previously
submitted statements. Written questions
may also be submitted to the moderator
during the family engagement segment.

Jeff Slowikowski,

Acting Administrator, Office of Juvenile
Justice and Delinquency Prevention.

[FR Doc. 2011-16707 Filed 7-1-11; 8:45 am]
BILLING CODE 4410-18-P

DEPARTMENT OF DEFENSE
Department of the Army

Western Hemisphere Institute for
Security Cooperation Board of
Visitors; Meeting

AGENCY: Department of the Army, DoD.
ACTION: Notice of open meeting.

SUMMARY: This notice replaces the
original notice published in the Federal
Register on June 10, 2011 (76 FR 34066)
and sets forth the schedule and
summary agenda for the annual meeting
of the Board of Visitors (BoV) for the
Western Hemisphere Institute for
Security Cooperation (WHINSEC).
Notice of this meeting is required under
the Federal Advisory Committee Act
(Pub. L. 92—463). The Board’s charter
was renewed on March 18, 2010 in
compliance with the requirements set
forth in Title 10 U.S.C. 2166.

Date: Monday, September 26th, 2011.

Time: 4 to 6 p.m.

Location: Double Tree Hotel
Conference Room, 5351 Sidney Simons
Blvd, Columbus, Georgia.

Proposed Agenda: Update briefings
from the Office of the Secretary of
Defense (Policy); Department of State;
US Northern Command and US
Southern Command meeting on
December 3rd, 2010, as well as receive
other information appropriate to its
interests.

Date: Tuesday, September 27th, 2011.

Time: 8 am. to 4 p.m.

Location: WHINSEC, 7161 Richardson
Circle, Modular 2D, Fort Benning,
Georgia 31905.

Proposed Agenda: Topics will include
an update briefing from the WHINSEC
Commandant; WHINSEC Strategic
Communications Plan; BoV engagement
and subcommittees; WHINSEC
budgeting and personnel challenges;
WHINSEC curriculum and feedback

FOR FURTHER INFORMATION CONTACT:
WHINSEC Board of Visitors Secretariat
at (703) 614—-8721.

SUPPLEMENTARY INFORMATION: The
meeting is open to the public. Pursuant
to the Federal Advisory Committee Act
of 1972 and 41 CFR 102-3.140(c),
members of the public or interested
groups may submit written statements
to the advisory committee for
consideration by the committee
members. Written statements should be
no longer than two type-written pages
and sent via fax to (703) 614—8920 by 5
p-m. EST on Monday, September 19th,
2011, for consideration at this meeting.
In addition, public comments by
individuals and organizations may be
made from 8:30 to 8:45 a.m. during the
meeting on September 27th. Public
comments will be limited to three
minutes each. Anyone desiring to make
an oral statement must register by
sending a fax to (703) 614—8920 with
his/her name, phone number, email
address, and the full text of his/her
comments (no longer than two
typewritten pages) by 5 p.m. EST on
Monday, September 19th, 2011. The
first five requestors will be notified by
5 p.m. EST on Friday, September 23rd,
2011, of their time to address the Board
during the public comment forum. All
other comments will be retained for the
record. Public seating is limited and
will be available on a first-come, first-
served basis.

Brenda S. Bowen,

Army Federal Register Liaison Officer.
[FR Doc. 2011-16708 Filed 7-1-11; 8:45 am]
BILLING CODE 3710-08-P

DEPARTMENT OF DEFENSE
Department of the Army

Board of Visitors, Defense Language
Institute Foreign Language Center

AGENCY: Department of the Army, DoD.
ACTION: Notice of open meeting.

SUMMARY: Under the provisions of the
Federal Advisory Committee Act of
1972 (5 U.S.C., Appendix, as amended),
the Government in the Sunshine Act of
1976 (5 U.S.C. 552b, as amended) and
41 CFR 102-3.150, the Department of
Defense announces that the following
Federal advisory committee meeting
will take place:

Name of Committee: Board of
Visitors, Defense Language Institute
Foreign Language Center.

Date: August 3 and 4, 2011.

Time of Meeting: Approximately 8
a.m. through 4:30 p.m. Please allow
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extra time for gate security for both
days.

Location: Defense Language Institute
Foreign Language Center and Presidio of
Monterey (DLIFLC & POM), Building
614, Conference Room, Monterey, CA
93944.

Purpose of the Meeting: The purpose
of the meeting is to provide an overview
of the Language, Science & Technology
directorate. In addition, the meeting will
involve administrative matters.

Agenda: Summary—August 3—Board
administrative details and functional
areas will be discussed. August 4—The
Board will be briefed on DLIFLC select
mission and functional areas.

Public’s Accessibility to the Meeting:
Pursuant to 5 U.S.C. 552b and 41 CFR
102-3.140 through 102-3.165, and the
availability of space, this meeting is
open to the public. Seating is on a first-
come basis. No member of the public
attending open meetings will be allowed
to present questions from the floor or
speak to any issue under consideration
by the Board. Although open to the
public, gate access is required no later
than five work days prior to the
meeting. Contact the Committee’s
Designated Federal Officer, below, for
gate access procedures.

Committee’s Designated Federal
Officer or Point of Contact: Mr. Detlev
Kesten, ATFL-APO, Monterey, CA
93944, Detlev.kesten@us.army.mil, (831)
242-6670.

SUPPLEMENTARY INFORMATION: Pursuant
to 41 CFR 102-3.105(j) and 102—3.140
and section 10(a)(3) of the Federal
Advisory Committee Act of 1972, the
public may submit written statements to
the Board of Visitors of the Defense
Language Institute Foreign Language
Center in response to the agenda. All
written statements shall be submitted to
the Designated Federal Officer of the
Board of Visitors of the Defense
Language Institute Foreign Language
Center, and this individual will ensure
that the written statements are provided
to the membership for their
consideration. Written statements
should be sent to: Attention: DFO at
ATFL-APO, Monterey, CA 93944 or
faxed to (831) 242—6495. Statements
must be received by the Designated
Federal officer at least five work days
prior to the meeting. Written statements
received after this date may not be
provided to or considered by the Board
of Visitors of the Defense Language
Institute Foreign Language Center until
its next meeting.

FOR FURTHER INFORMATION CONTACT: Mr.
Detlev Kesten, ATFL-APO, Monterey,

CA 93944, Detlev.kesten@us.army.mil,
(831) 242-6670.

Brenda S. Bowen,

Army Federal Register Liaison Officer.
[FR Doc. 2011-16710 Filed 7-1-11; 8:45 am]
BILLING CODE 3710-08-P

DELAWARE RIVER BASIN
COMMISSION

Notice of Commission Meeting and
Public Hearing

Notice is hereby given that the
Delaware River Basin Commission will
hold an informal conference followed
by a public hearing on Wednesday, July
13, 2011. The hearing will be part of the
Commission’s regularly scheduled
business meeting. The conference
session and business meeting both are
open to the public and will be held at
the Commission’s office building,
located at 25 State Police Drive, West
Trenton, New Jersey.

The morning conference session will
begin at 11 a.m. and will consist of a
presentation by Professor Gerald F.
Kauffman of the University of Delaware
on the economic value of the Delaware
River and Bay and a presentation by
Bethany Bearmore of the National
Marine Fisheries Service on the natural
resource damages settlement in the
matter of the Athos I oil spill of
November 26, 2004.

The subjects of the public hearing to
be held during the 1:30 p.m. business
meeting include the dockets listed
below.

1. Spring City Borough, D-1974-061
CP-3. An application to renew the
approval to discharge up to 0.345
million gallons per day (mgd) of treated
effluent through existing Outfall No. 001
from the 0.6 mgd Spring City Borough
Wastewater Treatment Plant (WWTP).
The existing WWTP will continue to
discharge to the Schuylkill River at
River Mile 92.47—41.3 (Delaware
River—Schuylkill River) in Spring City
Borough, Chester County, Pennsylvania.

2. Ambler Borough, D-1975-016 CP-
3. An application to renew the approval
to discharge up to 8.0 mgd (monthly
maximum flow) and up to 6.5 mgd
(annual average flow) of treated effluent
from the Ambler Borough WWTP. The
existing WWTP will continue to
discharge to the Wissahickon Creek, a
tributary of the Schuylkill River. The
facility is located in Upper Dublin
Township, Montgomery County,
Pennsylvania.

3. Robeson Township, D-1983-034
CP-2. An application to update the
approval of the existing 0.30 mgd

Robeson Township WWTP. An NAR for
this application was published under
docket number D-2010-031 CP-1 on
November 3, 2010. The Commission
originally approved the WWTP by
Docket No. D-1983-034 CP-1 issued on
September 25, 1984. Docket D-1983—
034 CP-2 would update that approval.
No modification to the Robeson
Township WWTP is proposed. The
Robeson Township WWTP will
continue to discharge treated
wastewater effluent to the Schuylkill
River. The facility is located in Robeson
Township, Berks County, Pennsylvania.

4. Buck Hill Falls Company, D-2009-
001 CP-2. An application to renew the
discharge of up to 0.20 mgd of treated
effluent from existing Outfall No. 001 at
the Buck Hill Falls WWTP. The existing
WWTP discharges to Buck Hill Creek, a
tributary of the Delaware River, at River
Mile 213.00—21.11—0.50 (Delaware
River—Brodhead Creek—Buck Hill
Creek) within the drainage area of the
portion of the non-tidal Delaware River
known as the Middle Delaware, which
is classified as Special Protection
Waters. The project WWTP is located in
Barrett Township, Monroe County,
Pennsylvania.

5. SPS Technologies, D-1979-088-5.
An application for the renewal of a
groundwater withdrawal (GWD) project
to continue the withdrawal of 8.89
million gallons per month (mgm) to
supply the applicant’s manufacturing
plant from existing Well No. 7
completed in the Wissahickon
Formation. The project is located in the
Upper Reach Frankfort Creek Watershed
in Abington Township, Montgomery
County, Pennsylvania within the
Southeastern Pennsylvania Ground
Water Protected Area.

6. Big Boulder Corporation, D-1985-
025-2. An application for the expansion
of the Big Boulder Ski Area WWTP from
0.225 mgd to 0.265 mgd. The project
WWTP will discharge 0.04 mgd to
absorption beds located on-site and will
continue to discharge 0.225 mgd
directly to an unnamed tributary of
Tunkhannock Creek at River Mile
183.66—83.5—5.6—2.5—0.64 (Delaware
River—Lehigh River—Tobyhanna
Creek—Tunkhannock Creek—Unnamed
Tributary) in Kidder Township, Carbon
County, Pennsylvania. The project
WWTP is located in the drainage area of
the section of the non-tidal Delaware
River known as the Lower Delaware,
which is classified as Special Protection
Waters.

7. Morrisville Borough, D-1987-008
CP-2. An application for approval to
renew a discharge of 7.1 mgd from the
existing Morrisville Borough Municipal
Authority (MBMA) WWTP. MBMA also
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has requested approval to accept and
treat up to 0.2 mgd of pre-treated
landfill leachate from Waste
Management Inc.’s (WMI’s) GROWS/
Tullytown landfills. The DRBC
approved a pilot program in 2005
(Docket No. D-1988-54—2) that allowed
WMI to send up to 0.025 mgd of pre-
treated leachate to be treated and
discharged from the MBMA WWTP. The
pilot program was expanded to 0.07
mgd on May 18, 2007. Additionally,
MBMA has requested an increase in its
wasteload allocation for CBOD,o from
2,418 lbs/day to 3,831 lbs/day and a
determination to allow discharge at an
effluent color limit greater than the
Commission’s standard of 100 units on
the platinum cobalt scale. The WWTP is
located in Morrisville Borough, Bucks
County, Pennsylvania and discharges to
the tidal Delaware River in Water
Quality Zone 2 at River Mile 133.0.

8. Lansdale Borough, D-1996-045 CP-
2. An application to approve an
expansion of the service area of the
existing Borough of Lansdale WWTP.
The project also proposes to increase the
permitted annual average flow rate from
2.6 to 3.2 mgd. The service area
modification includes the acceptance of
up to 1,000,000 gpd of pre-treated
industrial wastewater, not to exceed a
monthly average flow of 750,000 gpd,
from the Merck West Point
pharmaceutical facility located in Upper
Gwynedd Township, Pennsylvania. No
modification of the treatment facilities
or increase in hydraulic design flow is
proposed. The WWTP will continue to
discharge to an unnamed tributary of
the West Branch Neshaminy Creek,
which is a tributary of the Neshaminy
Creek. The project is located in Upper
Gwynedd Township and the Borough of
Lansdale in Montgomery County,
Pennsylvania.

9. Pennsylvania American Water
Company—Lexington Woods, D-1998—
016 CP-3. An application for approval
of a GWD project to supply up to 2.23
mgm of water to the applicant’s Pocono
District public water supply system
from existing Lexington Well No. 2 for
emergency and back-up water supply.
The total GWD allocation from all 17
system wells will remain limited to
63.55 mgm. Lexington Well No. 2 is
completed in the Catskill Formation and
is located in the Clear Run Watershed in
Coolbaugh Township, Monroe County,
Pennsylvania. The site is located within
the drainage area of the section of the
non-tidal Delaware River known as the
Lower Delaware, which is classified as
Special Protection Waters.

10. CB Mid-Atlantic Golf Club, LLC,
D-1999-036-2. An application for the
renewal of a GWD project and to

increase from 2.95 mgm to 4.75 mgm the
withdrawal from existing Wells Nos.
IW-1 and IW-2 in the Cockeysville
Marble Formation for irrigation of the
applicant’s golf course. The increased
groundwater allocation is requested in
order to avoid the need for water
purchases or use of approved surface
water withdrawals from Broad Run
Creek. The project is located in the West
Branch Brandywine-Broad Run
Watershed in West Bradford Township,
Chester County, Pennsylvania, within
the Southeastern Pennsylvania Ground
Water Protected Area.

11. Borough of Dublin, D-2000-011
CP-2. An application for the renewal of
a GWD project to continue a withdrawal
of up to 6.9 million gallons per 30 days
(mg/30 days) to supply the applicant’s
public water supply from existing Wells
Nos. 1, 2, 3, and 5 in the Lockatong
Formation and Brunswick Group. The
project is located in the East Branch
Perkiomen—Morris Run and Tohickon
Deep Run watersheds in the Borough of
Dublin, Bucks County, Pennsylvania,
within the Southeastern Pennsylvania
Ground Water Protected Area.

12. Blue Mountain Ski Area/Tuthill
Corporation & Acquashicola-Little Gap,
D-2010-026-1. An application for
approval of a surface water withdrawal
(SWWD) and GWD project to withdraw
up to 300 million gallons of water
annually from November through March
from two existing surface water intakes
located on Aquashicola Creek for the
purpose of snow-making. Additionally,
this project approves the allocation of
1.49 mgm from Wells Nos. 1 and 2 to
supply the ski area with potable water.
The existing project withdrawals were
not previously approved by the
Commission. The project is located in
the Aquashicola Creek Watershed in
Lower Towamensing Township, Carbon
County, Pennsylvania. The site is
located within the drainage area of the
section of the non-tidal Delaware River
known as the Lower Delaware, which is
classified as Special Protection Waters.

13. Lakeview Estates Homeowners
Association, D-2010-032 CP-1. An
application for approval of the existing
Lakeview Estates WWTP, for which the
Commission has not previously issued a
docket. The WWTP will continue to
discharge up to 54,000 gallons per day
(gpd) of treated sewage effluent to an
unnamed tributary of the Lehigh River.
The facility is located in Lehigh
Township, Wayne County,
Pennsylvania within the section of the
non-tidal Delaware River known as the
Lower Delaware, which is classified as
Special Protection Waters.

14. Aqua Pennsylvania, Inc., D-2010-
042 CP-1. An application for approval

of a GWD project to supply up to 6.95
mgm of water to the applicant’s public
water supply system from new Well No.
1A and existing Wells Nos. 1, 2, 3A, 3B
and 8. The project wells are completed
in the Catskill Formation and are
located in the Kleinhans and
Wallenpaupack creeks watersheds in
Palmyra Township, Pike County,
Pennsylvania. The project is located
within the drainage area of the section
of the non-tidal Delaware River known
as the Upper Delaware, which is
classified as Special Protection Waters.

15. Bethany Children’s Home, D-
2010-043-1. An application for
approval of a GWD and exportation
project to supply up to 6.0 mgm of water
for bottled water operations from new
Wells Nos. PW-A and PW-B.
Withdrawn water will be exported from
the Delaware River Basin to the DS
Waters bottling facility in Ephrata,
Pennsylvania, within the Susquehanna
River Basin. The project wells are
completed in the Epler Formation and
are located in the Tulpehocken
Watershed in Heidelberg Township,
Berks County, Pennsylvania.

16. Covanta Delaware Valley
Resource Recovery Facility, D-2011-003
CP-1. An application to approve
Covanta Delaware Valley, LP’s Delaware
Valley Resource Recovery Facility
(DVRRF), which derives energy from
waste, and the subsidiary water
allocation for the facility of up to 62.372
mgm from the Chester Water Authority
(CWA). Additionally, the applicant
seeks approval to construct an influent
pipeline and related polishing treatment
facility that will accept up to 62.372
mgm of treated wastewater effluent from
the Delaware County Regional Water
Quality Control Authority (DELCORA)
WWTP located nearby, in order to
provide a new source of water for the
DVRREF. The applicant is seeking
approval to continue to use a combined
total of 62.372 mgm from the two
sources. The water is used for cooling
purposes associated with power
generation. The DVRRF is located in
Chester City, Delaware County,
Pennsylvania.

17. Upper Gwynedd Township, D-
2011-011 CP-1. An application for
approval to construct a pump station
and associated sewerage interceptor and
force main, to be owned and operated
by Upper Gwynedd Township, for the
purpose of conveying wastewater from
the Merck West Point pharmaceutical
facility located in Upper Gwynedd
Township to the Lansdale Borough
WWTP. The applicant proposes to
construct a pump station, 3,260 linear
foot gravity sewer interceptor, and 8-
inch ductile iron pipe force main. The
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pump station and associated interceptor
and force main will be designed to
convey up to 1,000,000 gpd of pre-
treated industrial wastewater, not to
exceed a monthly average flow of
750,000 gpd, from the Merck West Point
pharmaceutical facility (also located in
Upper Gwynedd Township) to the
Lansdale Borough WWTP for treatment
and discharge to the West Branch
Neshaminy Creek, a tributary of the
Neshaminy Creek. A separate
application has been filed concurrently
by the Borough of Lansdale (see DRBC
Application No. D-1996-045 CP-2) for
approval to revise its service area and to
accept the additional flow. The
proposed facilities are to be located in
Upper Gwynedd Township,
Montgomery County, Pennsylvania.

In addition to the standard business
meeting items, consisting of adoption of
the Minutes of the Commission’s May
11, 2011 business meeting,
announcements of upcoming meetings
and events, a report on hydrologic
conditions, reports by the Executive
Director and the Commission’s General
Counsel, and public dialogue, the
business meeting also will include a
public hearing on a proposed resolution
amending Resolution No. 2010-11 to
increase the authorized amount of the
Commission’s contract for management
of comments received on a proposed
rulemaking concerning natural gas
development.

The Commission will NOT consider
action during its July 13, 2011 meeting
on draft Docket No. D-2010-022-1, a
proposed surface water withdrawal from
Oquaga Creek in Sanford, Broome
County, New York by XTO Energy for
natural gas exploration and
development projects. Public hearings
on this item took place on May 11, 2011
in West Trenton, New Jersey and June
1, 2011 in Deposit, New York. The
Commissioners and staff currently are
reviewing the written and oral
comments submitted on the draft docket
by members of the public.

Draft dockets scheduled for public
hearing on July 13, 2011 can be accessed
through the Notice of Commission
Meeting and Public Hearing on the
Commission’s Web site, http://
www.drbc.net, ten days prior to the
meeting date. Additional public records
relating to the dockets may be examined
at the Commission’s offices. Please
contact William Muszynski at 609-883—
9500, extension 221, with any docket-
related questions.

Note that conference items are subject
to change and items scheduled for
hearing are occasionally postponed to
allow more time for the Commission to
consider them. Please check the

Commission’s Web site, http://
www.drbc.net, closer to the meeting date
for changes that may be made after the
deadline for filing this notice.

Individuals who wish to comment for
the record on a hearing item or to
address the Commissioners informally
during the public dialogue portion of
the meeting are asked to sign up in
advance by contacting Ms. Paula
Schmitt of the Commission staff, at
paula.schmitt@drbc.state.nj.us or by
phoning Ms. Schmitt at 609-883—9500
ext. 224.

Individuals in need of an
accommodation as provided for in the
Americans with Disabilities Act who
wish to attend the informational
meeting, conference session or hearings
should contact the Commission
Secretary directly at 609—883-9500 ext.
203 or through the Telecommunications
Relay Services (TRS) at 711, to discuss
how the Commission can accommodate
your needs.

Dated: June 28, 2011.
Pamela M. Bush,
Commission Secretary.
[FR Doc. 2011-16716 Filed 7-1-11; 8:45 am]
BILLING CODE 6360-01-P

DEPARTMENT OF EDUCATION

The Fund for the Improvement of
Postsecondary Education (IPSE)
National Board

AGENCY: U.S. Department of Education,
The Fund for the Improvement of
Postsecondary Education (FIPSE)
National Board.

ACTION: Notice of an open meeting.

SUMMARY: This notice sets forth the
schedule and proposed agenda of an
upcoming open meeting of the National
Board (Board) of the Fund for the
Improvement of Postsecondary
Education. The notice also describes the
functions of the Board. Notice of this
meeting is required by Section 10(a)(2)
of the Federal Advisory Committee Act
and is intended to notify members of the
public of their opportunity to attend.
DATES: Monday, July 25, 2011.

Time: 9 a.m.—4 p.m. Eastern Standard
Time.

ADDRESSES: Eighth Floor Conference
Room, 1990 K Street, NW., Washington,
DC 20006, Telephone: (202) 502-7500.
FOR FURTHER INFORMATION CONTACT: Erin
M. McDermott, U.S. Department of
Education, 1990 K Street, NW.,
Washington, DC 20006—8544; telephone:
(202) 502—7607; e-mail:
erin.mcdermott@ed.gov.

SUPPLEMENTARY INFORMATION: The
National Board of the Fund for the
Improvement of Postsecondary
Education is established in Title VII,
Part B, Section 742 of the Higher
Education Act of 1965, as amended (20
U.S.C. 1138a). The Board is authorized
to advise the Director of the Fund and
the Assistant Secretary for
Postsecondary Education on (1)
priorities for the improvement of
postsecondary education, including
recommendations for the improvement
of postsecondary education and for the
evaluation, dissemination, and
adaptation of demonstrated
improvements in postsecondary
educational practice; and (2) the
operation of the Fund, including advice
on planning documents, guidelines, and
procedures for grant competitions
prepared by the Fund.

On Monday, July 25, 2011, from 9:00
a.m. to 4:00 p.m., Eastern Standard
Time, the Board will meet in an open
session. The proposed agenda for the
meeting will include discussion of the
Fund’s programs and special initiatives.
Presentations will be made on behalf of
projects administered by the Fund.

Accessible Format: Individuals with
disabilities can obtain this document in
an accessible format (e.g., Braille, large
print, audiotape, or computer diskette)
by contacting the person listed under
FOR FURTHER INFORMATION CONTACT
section of this notice. Individuals who
use a telecommunications device for the
deaf (TDD) may call the Federal
Information Relay Service (FRS), toll-
free, at 1-800—877-8339, Monday
through Friday, between the hours of
8:00 a.m. and 8:00 p-m., Eastern
Standard Time.

Individuals who will need
accommodations for a disability in order
to attend the meeting (e.g., interpreting
services, assistance listening devices, or
materials in alternative format) should
notify Erin McDermott at (202) 502—
7607, no later than July 11, 2011. We
will attempt to meet requests for
accommodations after this date but
cannot guarantee their availability. The
meeting site is accessible to individuals
with disabilities.

Members of the public are encouraged
to submit written comments to the
attention of Erin M. McDermott, 1990 K
Street, NW., Room 6161, Washington,
DC 20006—8544 or by e-mail at
erin.mcdermott@ed.gov.

Records are kept of all Board
proceedings and are available for public
inspection at the Office of the Fund for
the Improvement of Postsecondary
Education, Sixth Floor, 1990 K Street,
NW., Washington, DC 20006—8544, from
the hours of 8 a.m. to 4:30 p.m., Eastern
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Standard Time (EST), from Monday
through Friday.

Electronic Access to This Document:
The official version of this document is
the document published in the Federal
Register. Free Internet access to the
official edition of the Federal Register
and the Code of Federal Regulations is
available via the Federal Digital System
at: http://www.gpo.gov/fdsys. At this
site you can view this document, as well
as all other documents of this
Department published in the Federal
Register, in text or Adobe Portable
Format (PDF). To use PDF, you must
have Adobe Acrobat Reader, which is
available free at this site. If you have
questions about using PDF, call the U.S.
Government Printing Office (GPO), toll-
free, at 1-866—512—1800; or, in the
Washington, DC area at (202) 512—0000.

You may also access documents of the
Department with the search feature at
http://www.federalregister.gov.
Specifically, through the advanced
search feature at this site, you can limit
your search to documents published by
the Department.

David A. Bergeron,

Deputy Assistant Secretary for Policy,
Planning, and Innovation.

[FR Doc. 2011-16741 Filed 7-1-11; 8:45 am]
BILLING CODE 4000-01-P

U.S. ELECTION ASSISTANCE
COMMISSION

Agency Information Collection
Activities: Proposed Collection;
Comment Request; Election
Assistance Commission’s Voting
System Test Laboratory Program
Manual, Version 1.0

AGENCY: U.S. Election Assistance
Commission (EAC).

ACTION: Notice; comment request.

SUMMARY: As part of its continuing effort
to reduce paperwork and respondent
burden in accordance with the
Paperwork Reduction Act of 1995, the
U.S. Election Assistance Commission
(EAC) invites the general public and
other Federal agencies to take this
opportunity to comment on EAC’s
request to renew an existing information
collection, EAC’s Voting System Test
Laboratory Program Manual, Version
1.0. Comments are invited on: (a)
Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information shall have practical utility;
(b) the accuracy of the agency’s estimate
of the burden of the proposed

information collection, including the
validity of the methodology and
assumptions used; (c) ways to enhance
the quality, utility, and clarity of the
information to be collected; and (d)
ways to minimize the burden of the
information collection on respondents.
Comments submitted in response to this
notice will be summarized and included
in the request for approval of this
information collection by the Office of
Management and Budget; they also will
become a matter of public record.

DATES: Written comments must be
submitted on or before 11:59 PM EDT
on September 6, 2011.

ADDRESSES: Comments and
recommendations on the proposed
information collection must be
submitted in writing through either: (1)
Electronically to
votingsystemguidelines@eac.gov; via
mail to Mr. Brian Hancock, Director of
Voting System Testing and Certification,
U.S. Election Assistance Commission,
1201 New York Avenue, NW., Suite
300, Washington, DC 20005; or via fax
to (202) 566—1392. An electronic copy of
the manual, version 1.0, may be found
on EAC’s Web site at http://
www.eac.gov/open/comment.aspx.

FOR FURTHER INFORMATION CONTACT: To
request more information on this
proposed information collection, please
contact Mr. Brian Hancock, Director,
Voting System Testing and Certification,
Washington, DC, (202) 566—3100, Fax:
(202) 566-1392.

SUPPLEMENTARY INFORMATION:

Background

In this notice, EAC seeks comments
on the paperwork burdens contained in
the current version of the Voting System
Test Laboratory Manual, Version 1.0
OMB Control Number 3265-0004 only.
Version 1.0 is the original version of the
Manual without changes or updates.

Current Information Collection
Request, Version 1.0

Title: Voting System Test Laboratory
Manual, Version 1.0.

OMB Number: 3265-0013.

Type of Review: Renewal.

Needs and Uses: Section 231(a) of the
Help America Vote Act of 2002 (HAVA),
42 U.S.C. 15371(a), requires EAC to
“provide for the testing, certification,
decertification, and recertification of
voting system hardware and software by
accredited laboratories.” To fulfill this
mandate, EAC has developed and
implemented the Voting System Test
Laboratory Program Manual, Version
1.0. This version is currently in use
under OMB Control Number 3265-0013.
Although participation in the program

in voluntary, adherence to the program’s
procedural requirements is mandatory
for participants.

Affected Public: Voting system
manufacturers.

Estimated Number of Respondents: 8.

Total Annual Responses: 8.

Estimated Total Annual Burden
Hours: 200 hours.

Thomas R. Wilkey,

Executive Director, U.S. Election Assistance
Comimission.

[FR Doc. 2011-16659 Filed 7-1-11; 8:45 am]
BILLING CODE 6820-KF-P

DEPARTMENT OF ENERGY

Environmental Management Site-
Specific Advisory Board, Idaho
National Laboratory

AGENCY: Department of Energy.
ACTION: Notice of open meeting.

SUMMARY: This notice announces a
meeting of the Environmental
Management Site-Specific Advisory
Board (EM SSAB), Idaho National
Laboratory. The Federal Advisory
Committee Act (Pub. L. No. 92—463, 86
Stat. 770) requires that public notice of
this meeting be announced in the
Federal Register.

DATES: Tuesday, July 12, 2011, 8 a.m.—
5 p.m.

Opportunities for public participation
will be from 10:30 to 10:45 a.m. and
from 2:15 to 2:30 p.m.

These times are subject to change;
please contact the Federal Coordinator
(below) for confirmation of times prior
to the meeting.

ADDRESSES: Hilton Garden Inn, 1741
Harrison Street North, Twin Falls, Idaho
83301.

FOR FURTHER INFORMATION CONTACT:
Robert L. Pence, Federal Coordinator,
Department of Energy, Idaho Operations
Office, 1955 Fremont Avenue, MS—
1203, Idaho Falls, Idaho 83415. Phone
(208) 526-6518; Fax (208) 526—8789 or
e-mail: pencerl@id.doe.gov or visit the
Board’s Internet home page at: http://
inlcab.energy.gov/.

SUPPLEMENTARY INFORMATION:

Purpose of the Board: The purpose of
the Board is to make recommendations
to DOE-EM and site management in the
areas of environmental restoration,
waste management, and related
activities.

Tentative Agenda: (agenda topics may
change up to the day of the meeting;
please contact Robert L. Pence for the
most current agenda):

¢ Recent Public Involvement.

e Progress to Cleanup.


http://www.eac.gov/open/comment.aspx
http://www.eac.gov/open/comment.aspx
http://www.federalregister.gov
mailto:votingsystemguidelines@eac.gov
http://inlcab.energy.gov/
http://inlcab.energy.gov/
http://www.gpo.gov/fdsys
mailto:pencerl@id.doe.gov
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e Mixed Waste Coming to Idaho
National Laboratory (INL) 101.

e INL EM Budget.
e (Calcine Path Forward.

¢ Advanced Mixed Waste Treatment
Project Contract Status.

¢ Integrated Waste Treatment Unit
Status.

e Blue Ribbon Commission Update.

e Fukishima Lessons Learned—
Seismic Risk and INL Facility Safety.

e Test Area North Wells Pump and
Treat Status.

Public Participation: The EM SSAB,
Idaho National Laboratory, welcomes
the attendance of the public at its
advisory committee meetings and will
make every effort to accommodate
persons with physical disabilities or
special needs. If you require special
accommodations due to a disability,
please contact Robert L. Pence at least
seven days in advance of the meeting at
the phone number listed above. Written
statements may be filed with the Board
either before or after the meeting.
Individuals who wish to make oral
presentations pertaining to agenda items
should contact Robert L. Pence at the
address or telephone number listed
above. The request must be received five
days prior to the meeting and reasonable
provision will be made to include the
presentation in the agenda. The Deputy
Designated Federal Officer is
empowered to conduct the meeting in a
fashion that will facilitate the orderly
conduct of business. Individuals
wishing to make public comments will
be provided a maximum of five minutes
to present their comments. This notice
is being published less than 15 days
prior to the meeting date due to
programmatic issues that had to be
resolved prior to the meeting date.

Minutes: Minutes will be available by
writing or calling Robert L. Pence,
Federal Coordinator, at the address and
phone number listed above. Minutes
will also be available at the following
Web site: http://inlcab.energy.gov/
pages/meetings.php.

Issued at Washington, DC on June 29, 2011.
LaTanya R. Butler,

Acting Deputy Committee Management
Officer.

[FR Doc. 2011-16724 Filed 7-1-11; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings #1

Take notice that the Commission
received the following electric rate
filings:

Docket Numbers: ER10-2739-001;
ER11-27-002; ER11-3320-002; ER10—
2744-002; ER10-2740-002; ER10-1631—
001; ER11-3321-002.

Applicants: Rocky Road Power, LLC,
Riverside Generating Company, LLC, LS
Power Marketing, LLC, University Park
Energy, LLC, LSP Safe Harbor Holdings,
LLG, LSP University Park, LLC,
Wallingford Energy LLC.

Description: Updated Market Power
Analysis and Notification of Change in
Status.

Filed Date: 06/24/2011.

Accession Number: 20110624-5206.

Comment Date: 5 p.m. Eastern Time
on Tuesday, August 23, 2011.

Docket Numbers: ER11-3281-001.

Applicants: Midwest Independent
Transmission System Operator, Inc.

Description: Midwest Independent
Transmission System Operator, Inc.
submits tariff filing per 35: 6-24-2011
Module F Compliance Filing to be
effective 6/1/2011.

Filed Date: 06/24/2011.

Accession Number: 20110624-5146.

Comment Date: 5 p.m. Eastern Time
on Friday, July 15, 2011.

Docket Numbers: ER11-3531-001.

Applicants: Midwest Independent
Transmission System Operator, Inc.

Description: Midwest Independent
Transmission System Operator, Inc.
submits tariff filing per 35.17(b): 06—24—
2011 ATC Schedule 9 amendment to be
effective 7/6/2011.

Filed Date: 06/24/2011.

Accession Number: 20110624-5179.

Comment Date: 5 p.m. Eastern Time
on Friday, July 15, 2011.

Docket Numbers: ER11-3869-001.

Applicants: Southern California
Edison Company.

Description: Southern California
Edison Company submits tariff filing
per 35.17(b): Resubmission of First
Amended LGIA Sentinel Project to be
effective 6/24/2011.

Filed Date: 06/24/2011.

Accession Number: 20110624-5113.

Comment Date: 5 p.m. Eastern Time
on Friday, July 15, 2011.

Docket Numbers: ER11-3877-000.

Applicants: Southwest Power Pool,
Inc.

Description: Southwest Power Pool,
Inc. submits tariff filing per

35.13(a)(2)(iii: OG&E Transmission
Revenue Requirement Update to be
effective 3/1/2011.

Filed Date: 06/24/2011.

Accession Number: 20110624-5102.

Comment Date: 5 p.m. Eastern Time
on Friday, July 15, 2011.

Docket Numbers: ER11-3878-000.

Applicants: PIM Interconnection,

Description: PJM Interconnection,
LLC submits tariff filing per
35.13(a)(2)(iii: PJM Queue No. W1-116;
Original Service Agreement No. 2946 to
be effective 5/25/2011.

Filed Date: 06/24/2011.

Accession Number: 20110624-5118.

Comment Date: 5 p.m. Eastern Time
on Friday, July 15, 2011.

Docket Numbers: ER11-3879-000.

Applicants: Amerigreen Energy, Inc.

Description: Amerigreen Energy, Inc.
submits tariff filing per 35.12: Market
Based Rate Tariff to be effective 6/27/
2011.

Filed Date: 06/24/2011.

Accession Number: 20110624-5120.

Comment Date: 5 p.m. Eastern Time
on Friday, July 15, 2011.

Docket Numbers: ER11-3880-000.

Applicants: Vermont Transco, LLC.

Description: Vermont Transco, LLC
submits tariff filing per 35.13(a)(2)(iii:
Vermont Transco LLC Updated Exhibit
A for the 1991 Transmission Agreement
to be effective 7/1/2011.

Filed Date: 06/24/2011.

Accession Number: 20110624-5133.

Comment Date: 5 p.m. Eastern Time
on Friday, July 15, 2011.

Docket Numbers: ER11-3881-000.

Applicants: New York Independent
System Operator, Inc.

Description: New York Independent
System Operator, Inc. submits tariff
filing per 35.13(a)(2)(iii: Clarify
Definition of ATC and Update List of
Applicable NAESB WEQ Standards to
be effective 4/1/2011.

Filed Date: 06/24/2011.

Accession Number: 20110624-5134.

Comment Date: 5 p.m. Eastern Time
on Friday, July 15, 2011.

Docket Numbers: ER11-3882-000.

Applicants: PJ]M Interconnection,

LC.

Description: PJM Interconnection,
LLC submits tariff filing per
35.13(a)(2)(iii: Revisions to the PJM
Operating Agreement Section 8.3.3
Quorum to be effective 8/23/2011.

Filed Date: 06/24/2011.

Accession Number: 20110624-5135.

Comment Date: 5 p.m. Eastern Time
on Friday, July 15, 2011.

Docket Numbers: ER11-3883—-000.

Applicants: Wisconsin Electric Power
Company.


http://inlcab.energy.gov/pages/meetings.php
http://inlcab.energy.gov/pages/meetings.php
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Description: Wisconsin Electric Power
Company submits tariff filing per
35.13(a)(2)(iii: Formula Rate Wholesale
Sales Tariff revisions to be effective 9/
1/2011.

Filed Date: 06/24/2011.

Accession Number: 20110624-5136.

Comment Date: 5 p.m. Eastern Time
on Friday, July 15, 2011.

Docket Numbers: ER11-3884—-000.

Applicants: E]l Paso Electric Company.

Description: E]l Paso Electric Company
submits tariff filing per 35.13(a)(2)(iii:
Rate Schedule No. 107 Macho Springs
Settlement Agreement to be effective 9/
1/2011.

Filed Date: 06/24/2011.

Accession Number: 20110624-5149.

Comment Date: 5 p.m. Eastern Time
on Friday, July 15, 2011.

Docket Numbers: ER11-3885-000.

Applicants: Wisconsin Electric Power
Company.

Description: Wisconsin Electric Power
Company submits tariff filing per
35.13(a)(2)(iii: WPPI Rate Schedule
FERC No. 90 revised to be effective 9/
1/2011.

Filed Date: 06/24/2011.

Accession Number: 20110624-5165

Comment Date: 5 p.m. Eastern Time
on Friday, July 15, 2011.

Docket Numbers: ER11-3886—-000.
Applicants: New York Independent
System Operator, Inc., Niagara Mohawk

Power Corporation.

Description: New York Independent
System Operator, Inc. submits tariff
filing per 35.13(a)(2)(iii: IA Between
National Grid and the Village of Ilion to
be effective 7/1/2011.

Filed Date: 06/24/2011.

Accession Number: 20110624-5198.

Comment Date: 5 p.m. Eastern Time
on Tuesday, July 5, 2011.

Docket Numbers: ER11-3886—-001.
Applicants: New York Independent
System Operator, Inc., Niagara Mohawk

Power Corporation.

Description: New York Independent
System Operator, Inc. submits tariff
filing per 35.17(b): Amendment to
Niagara Mohawk, Village of Ilion IA No.
1755 to be effective 7/1/2011.

Filed Date: 06/27/2011.

Accession Number: 20110627-5097.

Comment Date: 5 p.m. Eastern Time
on Tuesday, July 5, 2011.

Docket Numbers: ER11-3887-000.

Applicants: Cedar Creek Wind
Energy, LLC.

Description: Cedar Creek Wind
Energy, LLC submits tariff filing per
35.13(a)(2)(iii: Concurrence to be
effective 6/24/2011.

Filed Date: 06/24/2011.

Accession Number: 20110624-5199.

Comment Date: 5 p.m. Eastern Time
on Friday, July 15, 2011.

Docket Numbers: ER11-3891-000.

Applicants: ISO New England Inc.

Description: ISO New England Inc.
Forward Capacity Auction Results
Filing.

Filed Date: 06/27/2011.

Accession Number: 20110627-5095.

Comment Date: 5 p.m. Eastern Time
on Thursday, August 11, 2011.

Take notice that the Commission
received the following electric
reliability filings

Docket Numbers: RD11-7-000.

Applicants: North American Electric
Reliability Corp.

Description: Petition of the North
American Electric Reliability
Corporation for Approval of a Personnel
Performance, Training, and
Qualifications Reliability Standard.

Filed Date: 04/29/2011.

Accession Number: 20110429-5556.

Comment Date: 5 p.m. Eastern Time
on Monday, July 18, 2011.

Any person desiring to intervene or to
protest in any of the above proceedings
must file in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214) on or before 5 p.m. Eastern
time on the specified comment date. It
is not necessary to separately intervene
again in a subdocket related to a
compliance filing if you have previously
intervened in the same docket. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceeding.
Anyone filing a motion to intervene or
protest must serve a copy of that
document on the Applicant. In reference
to filings initiating a new proceeding,
interventions or protests submitted on
or before the comment deadline need
not be served on persons other than the
Applicant.

As it relates to any qualifying facility
filings, the notices of self-certification
[or self-recertification] listed above, do
not institute a proceeding regarding
qualifying facility status. A notice of
self-certification [or self-recertification]
simply provides notification that the
entity making the filing has determined
the facility named in the notice meets
the applicable criteria to be a qualifying
facility. Intervention and/or protest do
not lie in dockets that are qualifying
facility self-certifications or self-
recertifications. Any person seeking to
challenge such qualifying facility status
may do so by filing a motion pursuant
to 18 CFR 292.207(d)(iii). Intervention
and protests may be filed in response to
notices of qualifying facility dockets
other than self-certifications and self-
recertifications.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper, using the
FERC Online links at http://
www.ferc.gov. To facilitate electronic
service, persons with Internet access
who will eFile a document and/or be
listed as a contact for an intervenor
must create and validate an
eRegistration account using the
eRegistration link. Select the eFiling
link to log on and submit the
intervention or protests.

Persons unable to file electronically
should submit an original and 14 copies
of the intervention or protest to the
Federal Energy Regulatory Commission,
888 First St., NE., Washington, DC
20426.

The filings in the above proceedings
are accessible in the Commission’s
eLibrary system by clicking on the
appropriate link in the above list. They
are also available for review in the
Commission’s Public Reference Room in
Washington, DC. There is an
eSubscription link on the Web site that
enables subscribers to receive e-mail
notification when a document is added
to a subscribed dockets(s). For
assistance with any FERC Online
service, please e-mail
FERCOnlineSupport@ferc.gov. or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Dated: June 27, 2011.
Nathaniel J. Davis, Sr.,
Deputy Secretary.
[FR Doc. 2011-16689 Filed 7-1-11; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings #1

Take notice that the Commission
received the following electric corporate
filings:

Docket Numbers: EC11-87-000.

Applicants: Lakefield Wind Project,
LLC, LWP Lessee, LLC.

Description: Supplemental
Information to the Application of
Lakefield Wind Project, LLC and LWP
Lessee, LLC.

Filed Date: 06/21/2011.

Accession Number: 20110621-5116.

Comment Date: 5 p.m. Eastern Time
on Friday, July 1, 2011.

Docket Numbers: EC11-89-000.

Applicants: Dighton Power, LLGC,
EquiPower Resources Management,
LLC, Lake Road Generating Company,
L.P., MASSPOWER, Milford Power
Company, LLC.
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Description: Joint Application for
Authorization of Transaction of ECP II
MBR Sellers.

Filed Date: 06/21/2011.

Accession Number: 20110621-5110.

Comment Date: 5 p.m. Eastern Time
on Tuesday, July 12, 2011.

Take notice that the Commission
received the following electric rate
filings:

Docket Numbers: ER11-3551-001.

Applicants: Glacial Energy of New
York.

Description: Glacial Energy of New
York submits tariff filing per 35.17(b):
Amended Market-Based Rate Tariff of
Glacial Energy of New York to be
effective 5/13/2011.

Filed Date: 06/21/2011.

Accession Number: 20110621-5103.

Comment Date: 5 p.m. Eastern Time
on Tuesday, July 12, 2011.

Docket Numbers: ER11-3553-001.

Applicants: Glacial Energy of New
Jersey, Inc.

Description: Glacial Energy of New
Jersey, Inc. submits tariff filing per
35.17(b): Amended Market-Based Rate
Tariff of Glacial Energy of New Jersey,
Inc. to be effective 5/13/2011.

Filed Date: 06/21/2011.

Accession Number: 20110621-5107.

Comment Date: 5 p.m. Eastern Time
on Tuesday, July 12, 2011.

Docket Numbers: ER11-3554—001.

Applicants: Glacial Energy of
California, Inc.

Description: Glacial Energy of
California, Inc. submits tariff filing per
35.17(b): Amended Market-Based Rate
Tariff of Glacial Energy of California,
Inc. to be effective 5/13/2011.

Filed Date: 06/21/2011.

Accession Number: 20110621-5108.

Comment Date: 5 p.m. Eastern Time
on Tuesday, July 12, 2011.

Take notice that the Commission
received the following qualifying
facility filings:

Docket Numbers: QF11-359—-000.

Applicants: Evonik Degussa
Corporation, Evonik Stockhausen LLC.

Description: Form 556—Notice of self-
certification of qualifying cogeneration
facility status of Evonik Stockhausen
LLC, et al.

Filed Date: 06/21/2011.

Accession Number: 20110621-5115.

Comment Date: None Applicable.

Take notice that the Commission
received the following electric
reliability filings:

Docket Numbers: RD11-6—-000.

Applicants: North American Electric
Reliability Corp.

Description: Petition of the North
American Electric Reliability

Corporation for Approval of Reliability
Standard CIP-001-2a?Sabotage
Reporting with a Regional Variance for
Texas Reliability Entity.

Filed Date: 06/22/2011.

Accession Number: 20110622-5012.

Comment Date: 5 p.m. Eastern Time
on Wednesday, July 13, 2011.

Any person desiring to intervene or to
protest in any of the above proceedings
must file in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214) on or before 5 p.m. Eastern
time on the specified comment date. It
is not necessary to separately intervene
again in a subdocket related to a
compliance filing if you have previously
intervened in the same docket. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceeding.
Anyone filing a motion to intervene or
protest must serve a copy of that
document on the Applicant. In reference
to filings initiating a new proceeding,
interventions or protests submitted on
or before the comment deadline need
not be served on persons other than the
Applicant.

As it relates to any qualifying facility
filings, the notices of self-certification
[or self-recertification] listed above, do
not institute a proceeding regarding
qualifying facility status. A notice of
self-certification [or self-recertification]
simply provides notification that the
entity making the filing has determined
the facility named in the notice meets
the applicable criteria to be a qualifying
facility. Intervention and/or protest do
not lie in dockets that are qualifying
facility self-certifications or self-
recertifications. Any person seeking to
challenge such qualifying facility status
may do so by filing a motion pursuant
to 18 CFR 292.207(d)(iii). Intervention
and protests may be filed in response to
notices of qualifying facility dockets
other than self-certifications and self-
recertifications.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper, using the
FERC Online links at http://
www.ferc.gov. To facilitate electronic
service, persons with Internet access
who will eFile a document and/or be
listed as a contact for an intervenor
must create and validate an
eRegistration account using the
eRegistration link. Select the eFiling
link to log on and submit the
intervention or protests.

Persons unable to file electronically
should submit an original and 14 copies
of the intervention or protest to the

Federal Energy Regulatory Commission,
888 First St., NE., Washington, DC
20426.

The filings in the above proceedings
are accessible in the Commission’s
eLibrary system by clicking on the
appropriate link in the above list. They
are also available for review in the
Commission’s Public Reference Room in
Washington, DC. There is an
eSubscription link on the Web site that
enables subscribers to receive e-mail
notification when a document is added
to a subscribed docket(s). For assistance
with any FERC Online service, please e-
mail FERCOnlineSupport@ferc.gov. or
call (866) 208—3676 (toll free). For TTY,
call (202) 502-8659.

Dated: June 22, 2011.
Nathaniel J. Davis, Sr.,
Deputy Secretary.
[FR Doc. 2011-16690 Filed 7-1-11; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings #1

Take notice that the Commission
received the following electric rate
filings:

Docket Numbers: ER10-3058-001;
ER10-3059-001; ER10-3066—-001;
ER10-3065-001.

Applicants: Pinelawn Power, LLC,
Equus Power I, L.P., Edgewood Energy
LLC, Shoreham Energy, LLC.

Description: J-Power North America
Holdings Co. Ltd, Triennial Market
Power Update for the Northeast Region.

Filed Date: 06/27/2011.

Accession Number: 20110627-5139.

Comment Date: 5 p.m. Eastern Time
on Friday, August 26, 2011.

Docket Numbers: ER11-2528-002.

Applicants: Southwest Power Pool,
Inc.

Description: Southwest Power Pool,
Inc. submits tariff filing per 35:
Compliance Filing—ER11-2528 (North
Buffalo Wind, LLC GIA) to be effective
12/10/2010.

Filed Date: 06/27/2011.

Accession Number: 20110627-5093.

Comment Date: 5 p.m. Eastern Time
on Monday, July 18, 2011.

Docket Numbers: ER11-3888-000.

Applicants: Midwest Independent
Transmission System Operator, Inc.

Description: Midwest Independent
Transmission System Operator, Inc.
submits tariff filing per 35.13(a)(2)(iii):
City of Columbia Amended IA to be
effective 6/1/2011.
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Filed Date: 06/27/2011.

Accession Number: 20110627-5036.

Comment Date: 5 p.m. Eastern Time
on Monday, July 18, 2011.

Docket Numbers: ER11-3889-000.

Applicants: PJM Interconnection,
LLC.

Description: PJM Interconnection,
LLC submits tariff filing per
35.13(a)(2)(iii): U2—-077 & W1-001
Interim ISA, Original Service Agreement
No. 2952 to be effective 5/26/2011.

Filed Date: 06/27/2011.

Accession Number: 20110627-5041.

Comment Date: 5 p.m. Eastern Time
on Monday, July 18, 2011.

Docket Numbers: ER11-3890-000.

Applicants: PJM Interconnection,
LLC.

Description: PJM Interconnection,
LLC submits tariff filing per
35.13(a)(2)(iii): Queue No. W4-074;
Original Service Agreement No. 2949 to
be effective 5/26/2011.

Filed Date: 06/27/2011.

Accession Number: 20110627-5056.

Comment Date: 5 p.m. Eastern Time
on Monday, July 18, 2011.

Docket Numbers: ER11-3892-000.

Applicants: Consumers Energy
Company.

Description: Consumers Energy
Company submits tariff filing per 35.12:
Facilities Agreement with the Michigan
Power Limited Partnership, Rate
Schedule to be effective 8/26/2011.

Filed Date: 06/27/2011.

Accession Number: 20110627-5098.

Comment Date: 5 p.m. Eastern Time
on Monday, July 18, 2011.

Docket Numbers: ER11-3893-000.

Applicants: PJM Interconnection,
LLC.

Description: PIM Interconnection,
LLC submits tariff filing per
35.13(a)(2)(iii): Queue Position T126;
Original Service Agreement No. 2950 to
be effective 5/26/2011.

Filed Date: 06/27/2011.

Accession Number: 20110627-5100.

Comment Date: 5 p.m. Eastern Time
on Monday, July 18, 2011.

Docket Numbers: ER11-3894-000.

Applicants: Fowler Ridge II Wind
Farm LLC.

Description: Fowler Ridge II Wind
Farm LLC submits tariff filing per 35.15:
Compliance Filing, Docket No. ER09—
1650-001 and OA09-32-001 to be
effective 6/27/2011.

Filed Date: 06/27/2011.

Accession Number: 20110627-5101.

Comment Date: 5 p.m. Eastern Time
on Monday, July 18, 2011.

Docket Numbers: ER11-3895-000.

Applicants: Fowler Ridge II Wind
Farm LLC.

Description: Fowler Ridge II Wind
Farm LLC submits tariff filing per 35.1:
Compliance Filing, Docket No. ER09-
1650-001 and OA09-32-001 to be
effective 8/18/2010.

Filed Date: 06/27/2011.

Accession Number: 20110627-5102.

Comment Date: 5 p.m. Eastern Time
on Monday, July 18, 2011.

Docket Numbers: ER11-3896-000.

Applicants: PJM Interconnection,

Description: PJM Interconnection,
LLC submits tariff filing per
35.13(a)(2)(iii): Queue Position T127;
Original Service Agreement No. 2951 to
be effective 5/26/2011.

Filed Date: 06/27/2011.

Accession Number: 20110627-5125.

Comment Date: 5 p.m. Eastern Time
on Monday, July 18, 2011.

Docket Numbers: ER11-3897-000.

Applicants: PJM Interconnection,

Description: PJM Interconnection,
LLC submits tariff filing per 35.15:
Notice of Cancellation of Service
Agreement 2862 in Docket No. ER11-
3513-000 to be effective 5/26/2011.

Filed Date: 06/27/2011.

Accession Number: 20110627-5126.

Comment Date: 5 p.m. Eastern Time
on Monday, July 18, 2011.

Docket Numbers: ER11-3898-000.

Applicants: The Cleveland Electric
MNluminating Company.

Description: The Cleveland Electric
Nluminating Company submits tariff
filing per 35: Revised Market-Based Rate
Power Sales Tariff to be effective 6/29/
2011.

Filed Date: 06/28/2011.

Accession Number: 20110628-5020.

Comment Date: 5 p.m. Eastern Time
on Tuesday, July 19, 2011.

Docket Numbers: ER11-3899-000.

Applicants: FirstEnergy Generation
Mansfield Unit 1 Corp.

Description: FirstEnergy Generation
Mansfield Unit 1 Corp. submits tariff
filing per 35: Revised Market-Based Rate
Power Sales Tariff to be effective 6/29/
2011.

Filed Date: 06/28/2011.

Accession Number: 20110628-5021.

Comment Date: 5 p.m. Eastern Time
on Tuesday, July 19, 2011.

Docket Numbers: ER11-3900-000.

Applicants: FirstEnergy Generation
Corp.

Description: FirstEnergy Generation
Corp. submits tariff filing per 35:
Revised Market-Based Power Sales
Tariff to be effective 6/29/2011.

Filed Date: 06/28/2011.

Accession Number: 20110628-5022.

Comment Date: 5 p.m. Eastern Time
on Tuesday, July 19, 2011.

Docket Numbers: ER11-3901-000.

Applicants: FirstEnergy Nuclear
Generation Corp.

Description: FirstEnergy Nuclear
Generation Corp. submits tariff filing
per 35: Revised Market-Based Rate
Power Sales Tariff to be effective 6/29/
2011.

Filed Date: 06/28/2011.

Accession Number: 20110628-5023.

Comment Date: 5 p.m. Eastern Time
on Tuesday, July 19, 2011.

Docket Numbers: ER11-3902-000.

Applicants: Jersey Gentral Power &
Light.

Description: Jersey Central Power &
Light submits tariff filing per 35:
Revised Market-Based Rate Power Sales
Tariff to be effective 6/29/2011.

Filed Date: 06/28/2011.

Accession Number: 20110628-5024.

Comment Date: 5 p.m. Eastern Time
on Tuesday, July 19, 2011.

Docket Numbers: ER11-3903-000.

Applicants: FirstEnergy Solutions
Corp.

Description: FirstEnergy Solutions
Corp. submits tariff filing per 35:
Revised Market-Based Rate Power Sales
Tariff to be effective 6/29/2011.

Filed Date: 06/28/2011.

Accession Number: 20110628-5025.

Comment Date: 5 p.m. Eastern Time
on Tuesday, July 19, 2011.

Docket Numbers: ER11-3904—-000.

Applicants: PJM Interconnection,

C.

Description: PJM Interconnection,
LLC submits Notice of Cancellation of
the interim interconnection service
agreement with Meadow Lake Wind
Farm II LLC and Meadow Lake Wind
Farm IIT LLC et al.

Filed Date: 06/27/2011.

Accession Number: 20110627-5153.

Comment Date: 5 p.m. Eastern Time
on Monday, July 18, 2011.

Docket Numbers: ER11-3905-000.

Applicants: PJM Interconnection,
LLC.

Description: Notice of Cancellation of
PJM Interconnection, LLC.

Filed Date: 06/27/2011.

Accession Number: 20110627-5154.

Comment Date: 5 p.m. Eastern Time
on Monday, July 18, 2011.

Docket Numbers: ER11-3906-000.

Applicants: Ohio Edison Company.

Description: Ohio Edison Company
submits tariff filing per 35: Revised
Market-Based Rate Power Sales Tariff to
be effective 6/29/2011.

Filed Date: 06/28/2011.

Accession Number: 20110628-5045.

Comment Date: 5 p.m. Eastern Time
on Tuesday, July 19, 2011.

Docket Numbers: ER11-3907-000.
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Applicants: The Toledo Edison
Company.

Description: The Toledo Edison
Company submits tariff filing per 35:
Revised Toledo MBR Power Sales Tariff
to be effective 6/29/2011.

Filed Date: 06/28/2011.

Accession Number: 20110628-5047.

Comment Date: 5 p.m. Eastern Time
on Tuesday, July 19, 2011.

Docket Numbers: ER11-3908-000.

Applicants: Pennsylvania Power
Company.

Description: Pennsylvania Power
Company submits tariff filing per 35:
Revised Market-Based Rate Power Sales
Tariff to be effective 6/29/2011.

Filed Date: 06/28/2011.

Accession Number: 20110628-5048.

Comment Date: 5 p.m. Eastern Time
on Tuesday, July 19, 2011.

Docket Numbers: ER11-3909-000.

Applicants: Metropolitan Edison
Company.

Description: Metropolitan Edison
Company submits tariff filing per 35:
Revised Market-Based Rate Power Sales
Tariff to be effective 6/29/2011.

Filed Date: 06/28/2011.

Accession Number: 20110628-5049.

Comment Date: 5 p.m. Eastern Time
on Tuesday, July 19, 2011.

Any person desiring to intervene or to
protest in any of the above proceedings
must file in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214) on or before 5 p.m. Eastern
time on the specified comment date. It
is not necessary to separately intervene
again in a subdocket related to a
compliance filing if you have previously
intervened in the same docket. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceeding.
Anyone filing a motion to intervene or
protest must serve a copy of that
document on the Applicant. In reference
to filings initiating a new proceeding,
interventions or protests submitted on
or before the comment deadline need
not be served on persons other than the
Applicant.

As it relates to any qualifying facility
filings, the notices of self-certification
[or self-recertification] listed above, do
not institute a proceeding regarding
qualifying facility status. A notice of
self-certification [or self-recertification]
simply provides notification that the
entity making the filing has determined
the facility named in the notice meets
the applicable criteria to be a qualifying
facility. Intervention and/or protest do
not lie in dockets that are qualifying
facility self-certifications or self-

recertifications. Any person seeking to
challenge such qualifying facility status
may do so by filing a motion pursuant
to 18 CFR 292.207(d)(iii). Intervention
and protests may be filed in response to
notices of qualifying facility dockets
other than self-certifications and self-
recertifications.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper, using the
FERC Online links at http://
www.ferc.gov. To facilitate electronic
service, persons with Internet access
who will eFile a document and/or be
listed as a contact for an intervenor
must create and validate an
eRegistration account using the
eRegistration link. Select the eFiling
link to log on and submit the
intervention or protests.

Persons unable to file electronically
should submit an original and 14 copies
of the intervention or protest to the
Federal Energy Regulatory Commission,
888 First St., NE., Washington, DC
20426.

The filings in the above proceedings
are accessible in the Commission’s
eLibrary system by clicking on the
appropriate link in the above list. They
are also available for review in the
Commission’s Public Reference Room in
Washington, DC. There is an
eSubscription link on the Web site that
enables subscribers to receive e-mail
notification when a document is added
to a subscribed docket(s). For assistance
with any FERC Online service, please e-
mail FERCOnlineSupport@ferc.gov. or
call (866) 208—3676 (toll free). For TTY,
call (202) 502—-8659.

Dated: June 28, 2011.
Nathaniel J. Davis, Sr.,
Deputy Secretary.
[FR Doc. 2011-16712 Filed 7-1-11; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings

Take notice that the Commission has
received the following Natural Gas
Pipeline Rate and Refund Report filings:

Docket Numbers: RP11-2204-000.

Applicants: Big Sandy Pipeline, LLC.

Description: Big Sandy Pipeline, LLC
submits tariff filing per 154.204:
Conforming Negotiated Rate Agreement
Filing to be effective 7/1/2011.

Filed Date: 06/22/2011.

Accession Number: 20110622-5051.

Comment Date: 5 p.m. Eastern Time
on Tuesday, July 05, 2011.

Docket Numbers: RP11-2205-000.

Applicants: Venice Gathering System,
LLC.

Description: Venice Gathering System,
LLC submits tariff filing per 154.203:
Section 26.2 Suspension of Reservation
Charges in FM Situations to be effective
7/25/2011.

Filed Date: 06/23/2011.

Accession Number: 20110623-5012.

Comment Date: 5 p.m. Eastern Time
on Tuesday, July 05, 2011.

Docket Numbers: RP11-2206-000.

Applicants: Gulf Crossing Pipeline
Company LLC.

Description: Gulf Crossing Pipeline
Company LLC submits tariff filing per
154.204: Devon K10-7 Amendment to
Negotiated Rate Agreement to be
effective 7/1/2011.

Filed Date: 06/23/2011.

Accession Number: 20110623-5017.

Comment Date: 5 p.m. Eastern Time
on Tuesday, July 05, 2011.

Docket Numbers: RP11-2207-000.

Applicants: Gulf South Pipeline
Company, LP.

Description: Gulf South Pipeline
Company, LP submits tariff filing per
154.204: Devon 34694—-30 Amendment
to Negotiated Rate Agreement to be
effective 7/1/2011.

Filed Date: 06/23/2011.

Accession Number: 20110623-5018.

Comment Date: 5 p.m. Eastern Time
on Tuesday, July 05, 2011.

Docket Numbers: RP11-2208-000.

Applicants: ETC Tiger Pipeline, LLC.

Description: ETC Tiger Pipeline, LLC
submits tariff filing per 154.203: Tiger
Expansion FTSA Non-Conforming
Agreements to be effective 8/1/2011.

Filed Date: 06/23/2011.

Accession Number: 20110623-5087.

Comment Date: 5 p.m. Eastern Time
on Tuesday, July 05, 2011.

Docket Numbers: RP11-2209-000.

Applicants: USG Pipeline Company.

Description: USG Pipeline Company
submits tariff filing per 154.204:
Miscellaneous Tariff Revisions to be
effective 7/23/2011.

Filed Date: 06/23/2011.

Accession Number: 20110623-5099.

Comment Date: 5 p.m. Eastern Time
on Tuesday, July 05, 2011.

Docket Numbers: RP11-2210-000.

Applicants: Transcontinental Gas
Pipe Line Company, LLC.

Description: Transcontinental Gas
Pipe Line Company, LLC submits tariff
filing per 154.204: Filing to Add
Statement of Negotiated Commodity
Rates to be effective 6/9/2011.

Filed Date: 06/23/2011.

Accession Number: 20110623-5100.

Comment Date: 5 p.m. Eastern Time
on Tuesday, July 05, 2011.
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Docket Numbers: RP11-2211-000.

Applicants: Eastern Shore Natural Gas
Company.

Description: Eastern Shore Natural
Gas Company submits tariff filing per
154.204: Form of Service Change for
MHQ and Pressure to be effective 7/24/
2011.

Filed Date: 06/24/2011.

Accession Number: 20110624-5067.

Comment Date: 5 p.m. Eastern Time
on Wednesday, July 06, 2011.

Docket Numbers: RP11-2212-000.

Applicants: Golden Pass LNG
Terminal LLC.

Description: Petition of Golden Pass
LNG Terminal LLC for Waiver of
Regulations to Permit Certain Releases
of Capacity on Golden Pass Pipeline
LLC.

Filed Date: 06/24/2011.

Accession Number: 20110624-5098.

Comment Date: 5 p.m. Eastern Time
on Wednesday, July 06, 2011.

Docket Numbers: RP11-2213-000.

Applicants: Ruby Pipeline, LLC.

Description: Ruby Pipeline, LLC
submits tariff filing per 154.203: Non-
Conforming Negotiated Rate Agreements
to be effective 12/31/9998.

Filed Date: 06/27/2011.

Accession Number: 20110627-5000.

Comment Date: 5 p.m. Eastern Time
on Monday, July 11, 2011.

Any person desiring to intervene or to
protest in any of the above proceedings
must file in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214) on or before 5 p.m. Eastern
time on the specified comment date. It
is not necessary to separately intervene
again in a subdocket related to a
compliance filing if you have previously
intervened in the same docket. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceeding.
Anyone filing a motion to intervene or
protest must serve a copy of that
document on the Applicant. In reference
to filings initiating a new proceeding,
interventions or protests submitted on
or before the comment deadline need
not be served on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper, using the
FERC Online links at http://
www.ferc.gov. To facilitate electronic
service, persons with Internet access
who will eFile a document and/or be
listed as a contact for an intervenor
must create and validate an
eRegistration account using the
eRegistration link. Select the eFiling

link to log on and submit the
intervention or protests.

Persons unable to file electronically
should submit an original and 14 copies
of the intervention or protest to the
Federal Energy Regulatory Commission,
888 First St., NE., Washington, DC
20426.

The filings in the above proceedings
are accessible in the Commission’s
eLibrary system by clicking on the
appropriate link in the above list. They
are also available for review in the
Commission’s Public Reference Room in
Washington, DC. There is an
eSubscription link on the Web site that
enables subscribers to receive e-mail
notification when a document is added
to a subscribed docket(s). For assistance
with any FERC Online service, please e-
mail FERCOnlineSupport@ferc.gov. or
call (866) 208—3676 (toll free). For TTY,
call (202) 502-8659.

Dated: June 27, 2011.
Nathaniel J. Davis, Sr.
Deputy Secretary.
[FR Doc. 2011-16713 Filed 7-1-11; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings #1

Take notice that the Commission
received the following electric rate
filings:

Docket Numbers: ER10-2310-001;
ER10-2314-001; ER10-2311-001;
ER10-2312-001; ER10-2313-001;
ER10-2315-001; ER10-2316-001;
ER10-2318-001; ER10-2321-001.

Applicants: Covanta Maine, LLC,
Covanta Essex Company, Covanta
Plymouth Renewable Energy Limited,
Covanta Delaware Valley, L.P., Covanta
Union, Inc., Covanta Hempstead
Company, Covanta Niagara, L.P.,
Covanta Power, LLC, Covanta Energy
Marketing LLC.

Description: Updated Market Power
Analysis of the Covanta MBR Entities.

Filed Date: 06/23/2011.

Accession Number: 20110623-5112.

Comment Date: 5 p.m. Eastern Time
on Monday, August 22, 2011.

Docket Numbers: ER10-2960-001.

Applicants: Astoria Generating
Company, L.P.

Description: Astoria Generating
Company, L.P. submits their updated
market power analysis in support of its
continued market-based rate
authorization.

Filed Date: 06/23/2011.

Accession Number: 20110623-5163.

Comment Date: 5 p.m. Eastern Time
on Monday, August 22, 2011.

Docket Numbers: ER10-3069-001;
ER10-3070-001.

Applicants: Alcoa Power Generating
Inc., Alcoa Power Marketing LLC.

Description: Updated Market Power
Analysis of the Alcoa Companies.

Filed Date: 06/23/2011.

Accession Number: 20110623-5128.

Comment Date: 5 p.m. Eastern Time
on Monday, August 22, 2011.

Docket Numbers: ER11-3409-001.

Applicants: Florida Power & Light
Company.

Description: Florida Power & Light
Company submits tariff filing per 35:
FPL Revisions to Attachments H-A and
H-B Sections of the OATT Compliance
Filing to be effective 5/15/2011.

Filed Date: 06/23/2011.

Accession Number: 20110623-5092.

Comment Date: 5 p.m. Eastern Time
on Thursday, July 14, 2011.

Docket Numbers: ER11-3847-001.

Applicants: Public Service Company
of New Mexico.

Description: Public Service Company
of New Mexico submits tariff filing per
35.17(b): Re-submission of First Revised
Service Agreement 317 to be effective
6/1/2011.

Filed Date: 06/22/2011.

Accession Number: 20110622-5003.

Comment Date: 5 p.m. Eastern Time
on Wednesday, July 13, 2011.

Docket Numbers: ER11-3865-000.

Applicants: PacifiCorp.

Description: PacifiCorp submits tariff
filing per 35.13(a)(2)(iii: Owners Agmt
for Operation of Pacific AC Intertie and
CA-OR Transmission Project to be
effective 1/1/2012.

Filed Date: 06/23/2011.

Accession Number: 20110623-5080.

Comment Date: 5 p.m. Eastern Time
on Thursday, July 14, 2011.

Docket Numbers: ER11-3866—-000.

Applicants: Lake Road Generating
Company, L.P.

Description: Lake Road Generating
Company, L.P. submits tariff filing per
35.37: Revisions to Market-Based Rate
Tariff to be effective 6/24/2011.

Filed Date: 06/23/2011.

Accession Number: 20110623-5081.

Comment Date: 5 p.m. Eastern Time
on Thursday, July 14, 2011.

Docket Numbers: ER11-3867-000.

Applicants: MASSPOWER.

Description: MASSPOWER submits
tariff filing per 35.37: Revisions to
Market-Based Rate Tariff to be effective
6/24/2011.

Filed Date: 06/23/2011.

Accession Number: 20110623-5082.

Comment Date: 5 p.m. Eastern Time
on Thursday, July 14, 2011.


mailto:FERCOnlineSupport@ferc.gov
http://www.ferc.gov
http://www.ferc.gov

Federal Register/Vol. 76, No. 128/ Tuesday, July 5, 2011/ Notices

39087

Docket Numbers: ER11-3868-000.

Applicants: Midwest Independent
Transmission System Operator, Inc.

Description: Midwest Independent
Transmission System Operator, Inc.
submits tariff filing per 35.13(a)(2)(iii:
NSP-WAPA Letter Agreement to be
effective 6/24/2011.

Filed Date: 06/23/2011.

Accession Number: 20110623-5088.

Comment Date: 5 p.m. Eastern Time
on Thursday, July 14, 2011.

Docket Numbers: ER11-3869—-000.

Applicants: Southern California
Edison Company.

Description: Southern California
Edison Company submits tariff filing
per 35.13(a)(2)(iii: LGIA Amendment
CPV Sentinel Project to be effective
6/22/2011.

Filed Date: 06/23/2011.

Accession Number: 20110623-5090.

Comment Date: 5 p.m. Eastern Time
on Thursday, July 14, 2011.

Docket Numbers: ER11-3870-000.

Applicants: Public Service Company
of Colorado.

Description: Public Service Company
of Colorado submits tariff filing per
35.13(a)(2)(iii: 2011-6—

23 TSGT FG_SS_COM_Agmt 318-
PSCo to be effective 5/24/2011.

Filed Date: 06/23/2011.

Accession Number: 20110623-5109.

Comment Date: 5 p.m. Eastern Time
on Thursday, July 14, 2011.

Docket Numbers: ER11-3871-000.

Applicants: PIM Interconnection,
LLC.

Description: PJM Interconnection,
LLC. submits tariff filing per
35.13(a)(2)(iii: Queue No. W4-075;
Original Service Agreement No. 2948 to
be effective 5/26/2011.

Filed Date: 06/23/2011.

Accession Number: 20110623-5144.

Comment Date: 5 p.m. Eastern Time
on Thursday, July 14, 2011.

Docket Numbers: ER11-3872-000.

Applicants: Stony Creek Energy LLC.

Description: Stony Creek Energy LLC
submits tariff filing per 35.12:
Application for Market-Based Rate
Authorizations and Related Waivers &
Approvals to be effective 8/23/2011.

Filed Date: 06/23/2011.

Accession Number: 20110623-5145.

Comment Date: 5 p.m. Eastern Time
on Thursday, July 14, 2011.

Docket Numbers: ER11-3873—-000.

Applicants: California Independent
System Operator Corporation.

Description: California Independent
System Operator Corporation submits
tariff filing per 35.13(a)(2)(iii: 2011-06—
23 CAISO CRR Amendment to be
effective 8/22/2011.

Filed Date: 06/23/2011.

Accession Number: 20110623-5147.

Comment Date: 5 p.m. Eastern Time
on Thursday, July 14, 2011.

Docket Numbers: ER11-3874—000.

Applicants: PJM Interconnection,

Description: PJM Interconnection,
LLC submits tariff filing per
35.13(a)(2)(iii: Queue No. W2-059;
Original Service Agreement No. 2937 to
be effective 5/25/2011.

Filed Date: 06/23/2011.

Accession Number: 20110623-5148.

Comment Date: 5 p.m. Eastern Time
on Thursday, July 14, 2011.

Docket Numbers: ER11-3875-000.

Applicants: Southern California
Edison Company.

Description: Southern California
Edison Company cancels Letter
Agreement with Abengoa Solar.

Filed Date: 06/24/2011.

Accession Number: 20110624-5012.

Comment Date: 5 p.m. Eastern Time
on Friday, July 15, 2011.

Take notice that the Commission
received the following public utility
holding company filings:

Docket Numbers: PH11-15-000.

Applicants: SteelRiver Infrastructure
Partners LP.

Description: Form 65—A of SteelRiver
Infrastructure Partners LP.

Filed Date: 06/23/2011.

Accession Number: 20110623-5168.

Comment Date: 5 p.m. Eastern Time
on Thursday, July 14, 2011.

Any person desiring to intervene or to
protest in any of the above proceedings
must file in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214) on or before 5 p.m. Eastern
time on the specified comment date. It
is not necessary to separately intervene
again in a subdocket related to a
compliance filing if you have previously
intervened in the same docket. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceeding.
Anyone filing a motion to intervene or
protest must serve a copy of that
document on the Applicant. In reference
to filings initiating a new proceeding,
interventions or protests submitted on
or before the comment deadline need
not be served on persons other than the
Applicant.

As it relates to any qualifying facility
filings, the notices of self-certification
[or self-recertification] listed above, do
not institute a proceeding regarding
qualifying facility status. A notice of
self-certification [or self-recertification]
simply provides notification that the
entity making the filing has determined

the facility named in the notice meets
the applicable criteria to be a qualifying
facility. Intervention and/or protest do
not lie in dockets that are qualifying
facility self-certifications or self-
recertifications. Any person seeking to
challenge such qualifying facility status
may do so by filing a motion pursuant
to 18 CFR 292.207(d)(iii). Intervention
and protests may be filed in response to
notices of qualifying facility dockets
other than self-certifications and self-
recertifications.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper, using the
FERC Online links at http://
www.ferc.gov. To facilitate electronic
service, persons with Internet access
who will eFile a document and/or be
listed as a contact for an intervenor
must create and validate an
eRegistration account using the
eRegistration link. Select the eFiling
link to log on and submit the
intervention or protests.

Persons unable to file electronically
should submit an original and 14 copies
of the intervention or protest to the
Federal Energy Regulatory Commission,
888 First St., NE., Washington, DC
20426.

The filings in the above proceedings
are accessible in the Commission’s
eLibrary system by clicking on the
appropriate link in the above list. They
are also available for review in the
Commission’s Public Reference Room in
Washington, DC. There is an
eSubscription link on the Web site that
enables subscribers to receive e-mail
notification when a document is added
to a subscribed dockets(s). For
assistance with any FERC Online
service, please e-mail
FERCOnlineSupport@ferc.gov. or call
(866) 208—-3676 (toll free). For TTY, call
(202) 502-8659.

Dated: June 24, 2011.
Nathaniel J. Davis, Sr.,
Deputy Secretary.
[FR Doc. 2011-16695 Filed 7—1-11; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings #1

Take notice that the Commission
received the following electric corporate
filings:

Docket Numbers: EC11-90-000.

Applicants: Duke Energy Indiana,
Inc., Wabash Valley Power Association,
Inc., Duke Energy Vermillion II, LLC.
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Description: Duke Energy Vermillion
II, LLG, et al. application for
authorization under section 203 of the
Federal Power Act.

Filed Date: 06/22/2011.

Accession Number: 20110622-5076.

Comment Date: 5 p.m. Eastern Time
on Wednesday, July 13, 2011.

Take notice that the Commission
received the following exempt
wholesale generator filings:

Docket Numbers: EG11-96—-000.

Applicants: Stony Creek Energy LLC.

Description: Notice of Self-
Certification of Exempt Wholesale
Generator Status of Stony Creek Energy
LLC under EG11-96.

Filed Date: 06/23/2011.

Accession Number: 20110623-5036.

Comment Date: 5 p.m. Eastern Time
on Thursday, July 14, 2011.

Take notice that the Commission
received the following electric rate
filings:

Docket Numbers: ER11-2547-002.

Applicants: New York Independent
System Operator, Inc.

Description: New York Independent
System Operator, Inc. submits tariff
filing per 35: Clarification of Import
Supplier Guarantee Formula to be
effective 5/18/2011.

Filed Date: 06/22/2011.

Accession Number: 20110622-5075.

Comment Date: 5 p.m. Eastern Time
on Wednesday, July 6, 2011.

Docket Numbers: ER11-3120-001.

Applicants: Genon Power Midwest,

Description: Genon Power Midwest,
LP submits tariff filing per 35: Reactive
Rate Schedule Compliance to be
effective 6/1/2011.

Filed Date: 06/22/2011.

Accession Number: 20110622-5057.

Comment Date: 5 p.m. Eastern Time
on Wednesday, July 13, 2011.

Docket Numbers: ER11-3443—-002.

Applicants: UNS Electric, Inc.

Description: UNS Electric, Inc.
submits tariff filing per 35: UNSE SGIA
Compliance Filing to be effective 4/28/
2011.

Filed Date: 06/22/2011.

Accession Number: 20110622-5066.

Comment Date: 5 p.m. Eastern Time
on Wednesday, July 13, 2011.

Docket Numbers: ER11-3444-002.

Applicants: Tucson Electric Power
Company.

Description: Tucson Electric Power
Company submits tariff filing per 35:
TEP SGIA Compliance Filing to be
effective 4/28/2011.

Filed Date: 06/22/2011.

Accession Number: 20110622-5052.

Comment Date: 5 p.m. Eastern Time
on Wednesday, July 13, 2011.

Docket Numbers: ER11-3458-001.

Applicants: Northern States Power
Company, a Wisconsin.

Description: Northern States Power
Company, a Wisconsin corporation
submits tariff filing per 35.17(b): 2011-
6—23 NSPW-DPC R&R Pole Lic
Agmt 295 to be effective 3/31/2011.

Filed Date: 06/23/2011.

Accession Number: 20110623-5040.

Comment Date: 5 p.m. Eastern Time
on Thursday, July 14, 2011.

Docket Numbers: ER11-3581-001.

Applicants: PJM Interconnection,
LLC, Monongahela Power Company.

Description: PJM Interconnection,
LLC submits tariff filing per 35.17(b):
Monongahela Power, et al., submits
Errata to the Third Revised Service
Agreement 1395 to be effective 5/17/
2011.

Filed Date: 06/22/2011.

Accession Number: 20110622-5026.

Comment Date: 5 p.m. Eastern Time
on Wednesday, July 13, 2011.

Docket Numbers: ER11-3847-000.

Applicants: Public Service Company
of New Mexico.

Description: Public Service Company
of New Mexico submits tariff filing per
35.13(a)(2)(iii: First Revised Service
Agreement No. 317 to be effective 6/1/
2011.

Filed Date: 06/22/2011.

Accession Number: 20110622-5000.

Comment Date: 5 p.m. Eastern Time
on Wednesday, July 13, 2011.

Docket Numbers: ER11-3848-000.

Applicants: NSTAR Electric
Company.

Description: Tariff Filing of NSTAR
Electric Company.

Filed Date: 06/21/2011.

Accession Number: 20110621-5121.

Comment Date: 5 p.m. Eastern Time
on Tuesday, July 12, 2011.

Docket Numbers: ER11-3849-000.

Applicants: Southern California
Edison Company.

Description: Southern California
Edison Company submits tariff filing
per 35.13(a)(2)(iii: Amendment to IFA
with CSDLA to be effective 6/23/2011.

Filed Date: 06/22/2011.

Accession Number: 20110622-5032.

Comment Date: 5 p.m. Eastern Time
on Wednesday, July 13, 2011.

Docket Numbers: ER11-3850-000.

Applicants: NorthWestern
Corporation.

Description: NorthWestern
Corporation submits tariff filing per
35.13(a)(2)(iii: OATT (MT) Revision for
Intra-Hour Scheduling to be effective 7/
1/2011.

Filed Date: 06/22/2011.

Accession Number: 20110622-5045.

Comment Date: 5 p.m. Eastern Time
on Wednesday, July 13, 2011.

Docket Numbers: ER11-3851-000.

Applicants: Northern States Power
Company, a Minnesota corporation.

Description: Northern States Power
Company, a Minnesota corporation
submits tariff filing per 35.13(a)(2)(iii:
2011-6-22_NSP-WPL—Cert of Con_311
to be effective 6/20/2011.

Filed Date: 06/22/2011.

Accession Number: 20110622-5047.

Comment Date: 5 p.m. Eastern Time
on Wednesday, July 13, 2011.

Docket Numbers: ER11-3852-000.

Applicants: Northern States Power
Company, a Wisconsin corporation.

Description: Northern States Power
Company, a Wisconsin corporation
submits tariff filing per 35.13(a)(2)(iii:
2011-6-22_NSPW-WPL—Cert of
Con_311 to be effective 6/20/2011.

Filed Date: 06/22/2011.

Accession Number: 20110622-5048.

Comment Date: 5 p.m. Eastern Time
on Wednesday, July 13, 2011.

Docket Numbers: ER11-3853—-000.

Applicants: Black Hills Power, Inc.

Description: Black Hills Power, Inc.
submits tariff filing per 35: Revised
Baseline OATT of Black Hills Power,
Inc. to be effective 9/30/2010.

Filed Date: 06/22/2011.

Accession Number: 20110622-5079.

Comment Date: 5 p.m. Eastern Time
on Wednesday, July 13, 2011.

Docket Numbers: ER11-3854—000.

Applicants: New York State Electric &
Gas Corporation.

Description: New York State Electric
& Gas Corporation submits tariff filing
per 35.1: NYSEG Facilities Agreement
with NYPA 2011 Update to be effective
9/1/2011.

Filed Date: 06/22/2011.

Accession Number: 20110622-5080.

Comment Date: 5 p.m. Eastern Time
on Wednesday, July 13, 2011.

Docket Numbers: ER11-3855-000.

Applicants: Black Hills Power, Inc.

Description: Black Hills Power, Inc.
submits tariff filing per 35.13(a)(2)(iii:
Black Hills Power, Inc., JOATT Section
23 to be effective 6/23/2011.

Filed Date: 06/22/2011.

Accession Number: 20110622-5085.

Comment Date: 5 p.m. Eastern Time
on Wednesday, July 13, 2011.

Docket Numbers: ER11-3856—-000.

Applicants: California Independent
System Operator Corporation.

Description: California Independent
System Operator Corporation submits
tariff filing per 35.13(a)(2)(iii: 2011-06—
22 CAISO BCR-ED Amendment to be
effective 6/23/2011.

Filed Date: 06/22/2011.

Comment Date: 5 p.m. Eastern Time
on Wednesday, July 13, 2011.
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Docket Numbers: ER11-3857-000.

Applicants: Milford Power Company,
LLC.

Description: Milford Power Company,
LLC submits tariff filing per 35.37:
Revisions to Market-Based Rate Tariff to
be effective 6/24/2011.

Filed Date: 06/23/2011.

Accession Number: 20110623-5016.

Comment Date: 5 p.m. Eastern Time
on Thursday, July 14, 2011.

Docket Numbers: ER11-3858-000.

Applicants: ECP Energy I, LLC.

Description: ECP Energy I, LLC
submits tariff filing per 35.37: Revisions
to Market-Based Rate Tariff to be
effective 6/24/2011.

Filed Date: 06/23/2011.

Accession Number: 20110623-5038.

Comment Date: 5 p.m. Eastern Time
on Thursday, July 14, 2011.

Docket Numbers: ER11-3859-000.

Applicants: Dighton Power, LLC.

Description: Dighton Power, LLC
submits tariff filing per 35.37: Revisions
to Market-Based Rate Tariff to be
effective 6/24/2011.

Filed Date: 06/23/2011.

Accession Number: 20110623-5039.

Comment Date: 5 p.m. Eastern Time
on Thursday, July 14, 2011.

Docket Numbers: ER11-3860—-000.

Applicants: Westar Energy, Inc.

Description: Westar Energy, Inc.
submits tariff filing per 35.13(a)(2)(iii:
KEPCo, Revisions to Attachment A—
Delivery Points to be effective 8/1/2011.

Filed Date: 06/23/2011.

Accession Number: 20110623-5041.

Comment Date: 5 p.m. Eastern Time
on Thursday, July 14, 2011.

Docket Numbers: ER11-3861-000.

Applicants: Empire Generating Co,
LLC.

Description: Empire Generating Co,
LLC submits tariff filing per 35.37:
Revisions to Market-Based Rate Tariff to
be effective 6/24/2011.

Filed Date: 06/23/2011.

Accession Number: 20110623-5050.

Comment Date: 5 p.m. Eastern Time
on Thursday, July 14, 2011.

Docket Numbers: ER11-3862-000.

Applicants: PacifiCorp.

Description: PacifiCorp’s Notice of
Termination of Installation Agreement
between PacifiCorp and WAPA of

Spring Creek Substation Capacitor Bank.

Filed Date: 06/23/2011.

Accession Number: 20110623-5068.

Comment Date: 5 p.m. Eastern Time
on Thursday, July 14, 2011.

Docket Numbers: ER11-3863—-000.

Applicants: ECP Energy I, LLC.

Description: ECP Energy I, LLC
submits tariff filing per 35.37: Revisions
to Market-Based Rate Filing to be
effective 6/24/2011.

Filed Date: 06/23/2011.

Accession Number: 20110623-5072.

Comment Date: 5 p.m. Eastern Time
on Thursday, July 14, 2011.

Docket Numbers: ER11-3864-000.

Applicants: EquiPower Resources
Management, LLC.

Description: EquiPower Resources
Management, LLC submits tariff filing
per 35.37: Revisions to Market-Based
Rate Tariff to be effective 6/24/2011.

Filed Date: 06/23/2011.

Accession Number: 20110623-5073.

Comment Date: 5 p.m. Eastern Time
on Thursday, July 14, 2011.

Any person desiring to intervene or to
protest in any of the above proceedings
must file in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214) on or before 5 p.m. Eastern
time on the specified comment date. It
is not necessary to separately intervene
again in a subdocket related to a
compliance filing if you have previously
intervened in the same docket. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceeding.
Anyone filing a motion to intervene or
protest must serve a copy of that
document on the Applicant. In reference
to filings initiating a new proceeding,
interventions or protests submitted on
or before the comment deadline need
not be served on persons other than the
Applicant.

As it relates to any qualifying facility
filings, the notices of self-certification
[or self-recertification] listed above, do
not institute a proceeding regarding
qualifying facility status. A notice of
self-certification [or self-recertification]
simply provides notification that the
entity making the filing has determined
the facility named in the notice meets
the applicable criteria to be a qualifying
facility. Intervention and/or protest do
not lie in dockets that are qualifying
facility self-certifications or self-
recertifications. Any person seeking to
challenge such qualifying facility status
may do so by filing a motion pursuant
to 18 CFR 292.207(d)(iii). Intervention
and protests may be filed in response to
notices of qualifying facility dockets
other than self-certifications and self-
recertifications.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper, using the
FERC Online links at http://
www.ferc.gov. To facilitate electronic
service, persons with Internet access
who will eFile a document and/or be
listed as a contact for an intervenor
must create and validate an

eRegistration account using the
eRegistration link. Select the eFiling
link to log on and submit the
intervention or protests.

Persons unable to file electronically
should submit an original and 14 copies
of the intervention or protest to the
Federal Energy Regulatory Commission,
888 First St., NE., Washington, DC
20426.

The filings in the above proceedings
are accessible in the Commission’s
eLibrary system by clicking on the
appropriate link in the above list. They
are also available for review in the
Commission’s Public Reference Room in
Washington, DC. There is an
eSubscription link on the Web site that
enables subscribers to receive e-mail
notification when a document is added
to a subscribed dockets(s). For
assistance with any FERC Online
service, please e-mail
FERCOnlineSupport@ferc.gov. or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Dated: June 23, 2011.

Nathaniel J. Davis, Sr.,

Deputy Secretary.

[FR Doc. 201116692 Filed 7-1-11; 8:45 am|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings #2

Take notice that the Commission
received the following exempt
wholesale generator filings:

Docket Numbers: EG11-80-000.

Applicants: Bayonne Energy Center,
LLC.

Description: Amendment to Notice of
Self-Certification of Exempt Wholesale
Generator Status of Bayonne Energy
Center, LLC, Docket No. EG11-80.

Filed Date: 05/11/2011.

Accession Number: 20110511-5126.

Comment Date: 5 p.m. Eastern Time
on Friday, July 01, 2011.

Take notice that the Commission
received the following electric rate
filings:

Docket Numbers: ER10—-2670-002;
ER10-2669-002; ER10-2671-002; ER10-
2673-002; ER10-2253-002; ER10-3319-
003; ER10-2674-002; ER10-2627-002;
ER10-2629-002; ER10-1546-003; ER10-
1547-002; ER10-2675-002; ER10-2676-
002; ER10-2636-002; ER10-1975-003;
ER10-1974-003; ER11-2424-005; ER10-
2677-002; ER10-1550-003; ER10-1551-
002; ER10-2638-002.

Applicants: Hopewell Cogeneration
Ltd Partnership, MT. Tom Generating
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Company LLC, Calumet Energy Team,
LLGC, Pleasants Energy, LLC, Waterbury
Generation LLC, Syracuse Energy
Corporation, GDF SUEZ Energy
Marketing NA, Inc., FirstLight Power
Resources Management, L, ANP
Bellingham Energy Company, LLC, ANP
Blackstone Energy Company, LLC, ANP
Funding I, LLC, Armstrong Energy
Limited Partnership, L., IPA Trading,
Inc., Astoria Energy II LLC, Pinetree
Power-Tamworth, Inc., Astoria Energy,
LLC, Milford Power Limited
Partnership, Northeast Energy
Associates, A Limited P, FirstLight
Hydro Generating Corporation, North
Jersey Energy Associates, Northeast
Power Company, Northeastern Power
Company.

Description: Northeast Triennial
Filing of the GDF SUEZ Northeast MBR
Sellers.

Filed Date: 06/24/2011.

Accession Number: 20110624-5060.

Comment Date: 5 p.m. Eastern Time
on Tuesday, August 23, 2011.

Docket Numbers: ER11-3872-001.

Applicants: Stony Creek Energy LLC.

Description: Stony Creek Energy LLC
submits tariff filing per 35.17(b):
Supplement to Market-Based Rate
Application to be effective 8/23/2011.

Filed Date: 06/24/2011.

Accession Number: 20110624-5014.

Comment Date: 5 p.m. Eastern Time
on Friday, July 15, 2011.

Docket Numbers: ER11-3876-000.

Applicants: Cordova Energy Company
LLC.

Description: Cordova Energy
Company LLC submits tariff filing per
35.1: Cordova Energy Company LLC
MBR Tariff Baseline Filing to be
effective 6/24/2011.

Filed Date: 06/24/2011.

Accession Number: 20110624-5027.

Comment Date: 5 p.m. Eastern Time
on Friday, July 15, 2011.

Any person desiring to intervene or to
protest in any of the above proceedings
must file in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214) on or before 5 p.m. Eastern
time on the specified comment date. It
is not necessary to separately intervene
again in a subdocket related to a
compliance filing if you have previously
intervened in the same docket. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceeding.
Anyone filing a motion to intervene or
protest must serve a copy of that
document on the Applicant. In reference
to filings initiating a new proceeding,
interventions or protests submitted on

or before the comment deadline need
not be served on persons other than the
Applicant.

As it relates to any qualifying facility
filings, the notices of self-certification
[or self-recertification] listed above, do
not institute a proceeding regarding
qualifying facility status. A notice of
self-certification [or self-recertification]
simply provides notification that the
entity making the filing has determined
the facility named in the notice meets
the applicable criteria to be a qualifying
facility. Intervention and/or protest do
not lie in dockets that are qualifying
facility self-certifications or self-
recertifications. Any person seeking to
challenge such qualifying facility status
may do so by filing a motion pursuant
to 18 CFR 292.207(d)(iii). Intervention
and protests may be filed in response to
notices of qualifying facility dockets
other than self-certifications and self-
recertifications.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper, using the
FERC Online links at http://
www.ferc.gov. To facilitate electronic
service, persons with Internet access
who will eFile a document and/or be
listed as a contact for an intervenor
must create and validate an
eRegistration account using the
eRegistration link. Select the eFiling
link to log on and submit the
intervention or protests.

Persons unable to file electronically
should submit an original and 14 copies
of the intervention or protest to the
Federal Energy Regulatory Commission,
888 First St., NE., Washington, DC
20426.

The filings in the above proceedings
are accessible in the Commission’s
eLibrary system by clicking on the
appropriate link in the above list. They
are also available for review in the
Commission’s Public Reference Room in
Washington, DC. There is an
eSubscription link on the Web site that
enables subscribers to receive e-mail
notification when a document is added
to a subscribed dockets(s). For
assistance with any FERC Online
service, please e-mail
FERCOnlineSupport@ferc.gov. or call
(866) 208-3676 (toll free). For TTY, call
(202) 502-8659.

Dated: June 24, 2011.
Nathaniel J. Davis, Sr.,
Deputy Secretary.
[FR Doc. 2011-16694 Filed 7-1-11; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RM09-2-001]

Contract Reporting Requirements of
Intrastate Natural Gas Companies;
Notice of Extension of Time and Notice
of Corrections

In a May 20, 2011, filing in this
proceeding, the Texas Pipeline
Association requests that the
Commission extend the deadline by
which section 311 of the Natural Gas
Policy Act of 1978 and Hinshaw
pipelines must comply with the
requirements of Order Nos. 735 and
735—A.1 Specifically, it requests a delay
until 90 days after the revised Form No.
549D, XML schema format, and Data
Dictionary and Instruction have been
finalized and posted on the FERC Web
site. Enogex LLC and Atmos Energy
filed comments in support.

For good cause shown and because
the Office of Management & Budget
(OMB) has approved the corrected
versions of the Form 549D, the Data
Dictionary and Instructions, notice is
hereby given that all section 311 and
Hinshaw pipelines are granted an
extension of time. The deadline for
filing Form 549D for the first quarter of
calendar year 2011 shall be extended
until September 9, 2011. However,
Respondents will not be able to eFile
their data until August 15, 2011. The
deadline for filing Form 549D for the
second quarter of calendar year 2011
shall be extended until September 30,
2011. The third and fourth quarter
reports are due 60 days after the end of
their respective quarters.

Commission Staff has corrected the
Data Dictionary and Instructions for
filing Form 549D. Staff also corrected
and completed testing of a corrected
XML XSD file (XML Schema) and
corrected fillable Form 549D PDF with
assistance of a Form 549D Test Group.2
The Test Group was formed with the
approval by OMB. Staff wishes to
acknowledge the efforts of the Test
Group and thank them for their
participation.

Staff is publishing the following
corrected documents on the FERC Web
site for use by Respondents and

1 Contract Reporting Requirements of Intrastate
Natural Gas Companies, 133 FERC { 61,150 (May
20, 2010) (Order No. 735), 133 FERC { 61,216
(December 16, 2010) (Order No. 735-A).

2The Form 549D Test Group consisted of Humble
Gas Pipeline Company, Enterprise Products
Partners, L.P., Enbridge, Pacific Gas & Electric
Company, AGL Resources, Energy Transfer
Partners, L.P. Spectra Energy Corp., Regency Energy
Partners and Kinder Morgan.
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software developers who wish to create
tools to facilitate compliance with the
requirements of Order Nos. 735 and
735—A: (1) Fillable Form 549D PDF, (2)
XML XSD file, and (3) Data Dictionary
and Instruction for completing the Form
549D. Only these documents should be
used to eFile the Form 549D.

Staff is also publishing in eLibrary a
log of the changes to help Respondents
understand the changes that were made
and a redline/strikeout copy of the Data
Dictionary and Instructions. The log of
changes and the redline/strikeout copy
of the Data Dictionary and Instructions
will not be published in the Federal
Register. Respondents should consult
the Form 549D web page, especially the
filing tips and instructions on the FERC
Web site for more detailed information.
Any questions should be sent to the
Form549D@ferc.gov mail box.

Dated: June 24, 2011.
Nathaniel J. Davis, Sr.
Deputy Secretary.
[FR Doc. 2011-16693 Filed 7-1-11; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. 4804-001]

San Luis Obispo Flood Control and
Water Conservation District; Notice of
Effectiveness of Surrender

On October 27, 1981, the Commission
issued an Order Granting Exemption
from Licensing for a Conduit
Hydroelectric Project ? to the San Luis
Obispo Flood Control and Water
Conservation District (District) for the
Lopez Water Treatment Plant
Hydropower Generation Unit Project
No. 4804. The project was located on
the county’s water distribution system
in San Luis Obispo County, California.

On October 24, 2005, the District filed
an application with the Commission to
surrender the exemption. On April 12,
2007, staff from the Commission’s San
Francisco Regional Office conducted an
inspection of the project to verify that
the District had dismantled and
abandoned the project facilities as
proposed. By letter dated May 3, 2007,
Commission staff confirmed the
project’s abandonment.

Accordingly, the Commission accepts
the District’s surrender of its exemption
from licensing issued on October 27,
1981, effective May 3, 2007.

1 San Luis Obispo Flood Control and Water
Conservation District, 17 FERC { 62,113 (1981).

Dated: June 22, 2011.
Nathaniel J. Davis, Sr.,
Deputy Secretary.
[FR Doc. 2011-16691 Filed 7-1-11; 8:45 am]
BILLING CODE 6717-01-P

ENVIRONMENTAL PROTECTION
AGENCY

[EPA-HQ-OECA-2010-0777, FRL-9429-5]

Agency Information Collection
Activities; Submission to OMB for
Review and Approval; Comment
Request; Source Compliance and State
Action Reporting (Renewal)

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act (PRA) (44
U.S.C. 3501 et seq.), this document
announces that an Information
Collection Request (ICR) has been
forwarded to the Office of Management
and Budget (OMB) for review and
approval. This is a request to renew an
existing approved collection. The ICR,
which is abstracted below, describes the
nature of the information collection and
its estimated burden and cost.

DATES: Additional comments may be
submitted on or before August 4, 2011.

ADDRESSES: Submit your comments,
referencing Docket ID No. EPA-HQ-
OECA-2010-0777, to (1) EPA online
using http://www.regulations.gov (our
preferred method), by e-mail to
docket.oeca@epa.gov, or by mail to: EPA
Docket Center, Environmental
Protection Agency, Mail Code 28221T,
1200 Pennsylvania Ave., NW.,
Washington, DC 20460, and (2) OMB by
mail to: Office of Information and
Regulatory Affairs, Office of
Management and Budget (OMB),
Attention: Desk Officer for EPA, 725
17th Street, NW., Washington, DC
20503.

FOR FURTHER INFORMATION CONTACT:
Betsy Metcalf, Enforcement Targeting &
Data Division, Office of Compliance,
2222A, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460; telephone
number: (202) 564-5962; fax number:
(202) 564—0032; e-mail address:
metcalf.betsy@epa.gov.

SUPPLEMENTARY INFORMATION: EPA has
submitted the following ICR to OMB for
review and approval according to the
procedures prescribed in 5 CFR 1320.12.
On January 18, 2011 (76 FR 2904), EPA
sought comments on this ICR pursuant
to 5 CFR 1320.8(d). EPA received two

(2) comments during the comment
period, which are addressed in the ICR.
Any additional comments on this ICR
should be submitted to EPA and OMB
within 30 days of this notice.

EPA has established a public docket
for this ICR under Docket ID No. EPA-
HQ-OECA-2010-0777, which is
available for online viewing at http://
www.regulations.gov, or in person
viewing at the Enforcement and
Compliance Docket and Information
Center (ECDIC) in the EPA Docket
Center (EPA/DC), EPA West, Room
3334, 1301 Constitution Ave., NW.,
Washington, DC. The EPA/DC Public
Reading Room is open from 8:30 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Reading Room is 202—
566—1744, and the telephone number for
the ECDIC is 202-566—1752.

Use EPA’s electronic docket and
comment system at http://
www.regulations.gov, to submit or view
public comments, access the index
listing of the contents of the docket, and
to access those documents in the docket
that are available electronically. Once in
the system, select “docket search,” then
key in the docket ID number identified
above. Please note that EPA’s policy is
that public comments, whether
submitted electronically or in paper,
will be made available for public
viewing at http://www.regulations.gov
as EPA receives them and without
change, unless the comment contains
copyrighted material, confidential
business information (CBI), or other
information whose public disclosure is
restricted by statute. For further
information about the electronic docket,
go to http://www.regulations.gov.

Title: Source Compliance and State
Action Reporting (Renewal).

ICR numbers: EPA ICR No. 0107.10,
OMB Control No. 2060—-0096.

ICR Status: This ICR is scheduled to
expire on July 31, 2011. Under OMB
regulations, the Agency may continue to
conduct or sponsor the collection of
information while this submission is
pending at OMB. An Agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information, unless it displays a
currently valid OMB control number.
The OMB control numbers for EPA’s
regulations in title 40 of the CFR, after
appearing in the Federal Register when
approved, are listed in 40 CFR part 9,
are displayed either by publication in
the Federal Register or by other
appropriate means, such as on the
related collection instrument or form, if
applicable. The display of OMB control
numbers in certain EPA regulations is
consolidated in 40 CFR part 9.
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Abstract: Source Compliance and
State Action Reporting is an activity
whereby State, District, Local, and
Commonwealth governments (hereafter
referred to as either ““states/locals” or
“state and local agencies’’) make air
compliance and enforcement
information available to the U.S.
Environmental Protection Agency (EPA
or the Agency) on a cyclic basis via
input to the Air Facility System (AFS).
The information provided to EPA
includes compliance activities and
determinations, and enforcement
activities. EPA uses this information to
assess progress toward meeting
emission requirements developed under
the authority of the Clean Air Act (CAA
or the Act) to protect and maintain the
atmospheric environment and the
public health. The EPA and many of the
state and local agencies access the data
in AFS to assist them in the
management of their air pollution
control programs. This renewal
information collection request (ICR)
affects oversight of approximately
39,005 stationary sources by 99 state
and local agencies and the Federal EPA.
On average, the burden imposed by this
collection amounts to approximately
one-tenth of a full-time equivalent
employee for each small state and local
agency, one-fourth of a full-time
equivalent employee for each medium
sized state and local agency and one and
one-tenth of a full-time equivalent
employee for each large sized state and
local agency for national reporting of
compliance and enforcement related
data under all of the applicable Clean
Air Act programs.

Burden Statement: The annual public
reporting and recordkeeping burden for
this collection of information is
estimated to average 92 hours per
response. Burden means the total time,
effort, or financial resources expended
by persons to generate, maintain, retain,
or disclose or provide information to or
for a Federal agency. This includes the
time needed to review instructions;
develop, acquire, install, and utilize
technology and systems for the purposes
of collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements which have subsequently
changed; train personnel to be able to
respond to a collection of information;
search data sources; complete and
review the collection of information;
and transmit or otherwise disclose the
information.

Respondents/Affected Entities: State
and Local Agencies.

Estimated Number of Respondents:
99.

Frequency of Response: Every 60
days.

Estimated Total Annual Hour Burden:
54,384.

Estimated Total Annual Cost:
$2,843,187 in labor costs. There are no
capital or O&M costs.

Changes in the Estimates: There is a
decrease of 18,689 hours in the total
estimated burden currently identified in
the OMB Inventory of Approved ICR
Burdens. This decrease is due to a
continuing decrease in the number of
major sources in the reportable universe
and a reported decrease of time and
resources available for use in data
management by small and medium
sized agencies.

Dated: June 28, 2011.

Joseph A. Sierra,

Acting Director, Collection Strategies
Division.

[FR Doc. 2011-16728 Filed 7-1-11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[EPA-HQ-OW-2011-0439; EPA-HQ-OW-
2011-0442; EPA-HQ-OW-2011-0443; FRL—
9429-6]

Agency Information Collection
Activities; Proposed Collection;
Comment Request; Disinfectants/
Disinfection Byproducts, Chemical and
Radionuclides; Microbial; and Public
Water System Supervision Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act (PRA) (44
U.S.C. 3501 et seq.), this document
announces that EPA is planning to
submit a request to renew existing
approved Information Collection
Requests (ICRs) to the Office of
Management and Budget (OMB). The
ICRs scheduled to expire are
Disinfectants/Disinfection Byproducts,
Chemical and Radionuclides Rules ICR
expires on December 31, 2011;
Microbial Rules ICR expires on April 30,
2012; and Public Water System
Supervision ICR expires on March 31,
2012. Before submitting the ICR to OMB
for review and approval, EPA is
soliciting comments on specific aspects
of the proposed information collection
as described below.

DATES: Comments must be submitted on
or before September 6, 2011.
ADDRESSES: Submit your comments,
identified by the Docket ID EPA-HQ—

OW-2011-0439 (Disinfectants/
Disinfection Byproducts, Chemical and
Radionuclides Rules); EPA-HQ-OW-
2011-0442 (Microbial Rules); and EPA—
HQ-OW-2011-0443 (Public Water
System Supervision), by one of the
following methods:

e http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

e E-mail: OW-Docket@epa.gov

e Mail: Water Docket, US
Environmental Protection Agency, EPA
Docket Center (EPA/DC), Water Docket,
MGC: 28221T, 1200 Pennsylvania Ave.,
NW., Washington, DC 20460.

e Hand Delivery: EPA Docket Center,
Public Reading Room, EPA
Headquarters West Building, Room
3334, 1301 Constitution Ave., NW.,
Washington, DC. Such deliveries are
only accepted during the Docket’s
normal hours of operation, and special
arrangements should be made for
deliveries of boxed information.

Instructions: Direct your comments
identified by the Docket ID numbers
identified in the ADDRESSES section for
each item in the text. EPA’s policy is
that all comments received will be
included in the public docket without
change and may be made available
online at http://www.regulations.gov,
including any personal information
provided, unless the comment includes
information claimed to be Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Do not submit
information that you consider to be CBI
or otherwise protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an “‘anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through
www.regulations.gov your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket visit the EPA
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Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.

FOR FURTHER INFORMATION CONTACT:
Matthew Reed, Drinking Water
Protection Division, Office of Ground
Water and Drinking Water, (4606M),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460; telephone number: 202-564—
4719; e-mail address:
reed.matthew@epa.gov.

SUPPLEMENTARY INFORMATION:

How can I access the docket and/or
submit comments?

EPA has established a public docket
for each of the ICRs identified in the
ADDRESSES section, which are available
for online viewing at http://
www.regulations.gov, or in person
viewing at the Water Docket in the EPA
Docket Center (EPA/DC), EPA West,
Room 3334, 1301 Constitution Ave.,
NW., Washington, DC. The EPA/DC
Public Reading Room is open from 8:30
a.m. to 4:30 p.m., Monday through
Friday, excluding legal holidays. The
telephone number for the Reading Room
is 202-566—1744, and the telephone
number for the Water Docket is 202—
566—-2426.

Use http://www.regulations.gov to
obtain a copy of the draft collection of
information, submit or view public
comments, access the index listing of
the contents of the docket, and to access
those documents in the public docket
that are available electronically. Once in
the system, select “search,” then key in
the docket ID number identified in this
document.

What information is EPA particularly
interested in?

Pursuant to section 3506(c)(2)(A) of
the PRA, EPA specifically solicits
comments and information to enable it
to:

(i) Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the Agency, including
whether the information will have
practical utility;

(i) evaluate the accuracy of the
Agency’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used;

(iii) enhance the quality, utility, and
clarity of the information to be
collected; and

(iv) minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated electronic,
mechanical, or other technological
collection techniques or other forms of

information technology, e.g., permitting
electronic submission of responses. In
particular, EPA is requesting comments
from small public water systems (those
that serve less than 10,000 customers)
on examples of specific additional
efforts that EPA could make to reduce
the paperwork burden for small public
water systems affected by this
collection. The small public water
systems include community water
systems, and non-transient non-
community water systems such as
schools and hospitals, in addition to
transient non-community water systems
such as restaurants and campgrounds.

What should I consider when I prepare
my comments for EPA?

You may find the following
suggestions helpful for preparing your
comments:

1. Explain your views as clearly as
possible and provide specific examples.

2. Describe any assumptions that you
used.

3. Provide copies of any technical
information and/or data you used that
support your views.

4. If you estimate potential burden or
costs, explain how you arrived at the
estimate that you provide.

5. Offer alternative ways to improve
the collection activity.

6. Make sure to submit your
comments by the deadline identified
under DATES.

7. To ensure proper receipt by EPA,
be sure to identify the docket ID number
assigned to this action in the subject
line on the first page of your response.
You may also provide the name, date,
and Federal Register citation.

What information collection activity or
ICR does this apply to?

Docket ID No. EPA-HQ-OW-2011—
0439.

Affected entities: Entities potentially
affected by this action are new and
existing public water systems (PWS),
primacy agencies, and EPA.

Title: Disinfectants/Disinfection
Byproducts, Chemical, and
Radionuclides Rules (Renewal).

ICR numbers: EPA ICR No. 1896.09,
OMB Control No. 2040-0204.

ICR status: This ICR is currently
scheduled to expire on December 31,
2011. An Agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information,
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations in title 40
of the CFR, after appearing in the
Federal Register when approved, are
listed in 40 CFR part 9, are displayed
either by publication in the Federal

Register or by other appropriate means,
such as on the related collection
instrument or form, if applicable. The
display of OMB control numbers in
certain EPA regulations is consolidated
in 40 CFR part 9.

Abstract: The Disinfectants/
Disinfection Byproducts, Chemical and
Radionuclides Rules ICR examines
PWS, primacy agency and EPA burden
and costs for recordkeeping and
reporting requirements in support of the
chemical drinking water regulations.
These recordkeeping and reporting
requirements are mandatory for
compliance with 40 CFR parts 141 and
142. The following chemical regulations
are included: Stage 1 Disinfectants and
Disinfection Byproducts Rule (Stage 1
DBPR), Stage 2 Disinfectants and
Disinfection Byproducts Rule (Stage 2
DBPR), Chemical Phase Rules (Phases
II/1IB/V), 1976 Radionuclides Rule and
2000 Radionuclides Rule, Total
Trihalomethanes (TTHM) Rule,
Disinfectant Residual Monitoring and
Associated Activities under the Surface
Water Treatment Rule, Arsenic Rule,
Lead and Copper Rule (LCR) and
revisions. Future chemical-related
rulemakings will be added to this
consolidated ICR after the regulations
are finalized and the initial, rule-
specific, ICRs are due to expire.

Burden Statement: The annual public
reporting and recordkeeping burden for
this collection of information is
estimated to average 0.40 hours per
response. Burden means the total time,
effort, or financial resources expended
by persons to generate, maintain, retain,
or disclose or provide information to or
for a Federal agency. This includes the
time needed to review instructions;
develop, acquire, install, and utilize
technology and systems for the purposes
of collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements which have subsequently
changed; train personnel to be able to
respond to a collection of information;
search data sources; complete and
review the collection of information;
and transmit or otherwise disclose the
information.

The ICR provides a detailed
explanation of the Agency’s estimate,
which is only briefly summarized here:

Estimated total number of potential
respondents: 246,048.

Frequency of response: varies by
requirement (i.e., on occasion, monthly,
quarterly, semi-annually, annually,
biennially, and every 3, 6, and 9 years).
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Estimated total average number of
responses for each respondent: varies by
requirement.

Estimated total annual burden hours:
6,987,131 hours.

Estimated total annualized capital/
startup costs: $6,918,000.

Estimated total annual maintenance
and operational costs: $203,672,204.

Are there changes in the estimates from
the last approval?

There is no estimated increase or
decrease of hours in the total estimated
respondent burden compared with that
identified in the ICR currently approved
by OMB.

What information collection activity or
ICR does this apply to?

Docket ID No. EPA-HQ-OW-2011—
0442.

Affected entities: Entities potentially
affected by this action are new and
existing public water systems (PWS),
primacy agencies, and EPA.

Title: Microbial Rules (Renewal).

ICR numbers: EPA ICR No. 1895.07,
OMB Control No. 2040-0205

ICR status: This ICR is currently
scheduled to expire on April 30, 2012.
An Agency may not conduct or sponsor,
and a person is not required to respond
to, a collection of information, unless it
displays a currently valid OMB control
number. The OMB control numbers for
EPA’s regulations in title 40 of the CFR,
after appearing in the Federal Register
when approved, are listed in 40 CFR
part 9, are displayed either by
publication in the Federal Register or
by other appropriate means, such as on
the related collection instrument or
form, if applicable. The display of OMB
control numbers in certain EPA
regulations is consolidated in 40 CFR
part 9.

Abstract: The Microbial Rules
Renewal ICR examines PWS, primacy
agency and EPA burden and costs for
recordkeeping and reporting
requirements in support of the microbial
drinking water regulations. These
recordkeeping and reporting
requirements are mandatory for
compliance with 40 CFR parts 141 and
142. The following microbial
regulations are included: Surface Water
Treatment Rule (SWTR), Total Coliform
Rule (TCR), Interim Enhanced Surface
Water Treatment Rule (IESWTR), Filter
Backwash Recycling Rule (FBRR), Long
Term 1 Enhanced Surface Water
Treatment Rule (LTIESWTR), Long
Term 2 Enhanced Surface Water
Treatment Rule (LT2ESWTR), Ground
Water Rule, and the Aircraft Drinking
Water Rule. Although the Aircraft
Drinking Water Rule has a stand-alone

ICR at this time, it is being included into
the Microbial ICR due to the nature of
information collected. The information
collected for the Aircraft Drinking Water
Rule is directly correlated to
information collected under the Total
Coliform Rule, and therefore is
appropriate to be included in the
Microbial ICR. Future microbial-related
rulemakings will be added to this
consolidated ICR after the regulations
are finalized and the initial, rule-
specific, ICRs are due to expire.

Burden Statement: The annual public
reporting and recordkeeping burden for
this collection of information is
estimated to average 0.79 hours per
response. Burden means the total time,
effort, or financial resources expended
by persons to generate, maintain, retain,
or disclose or provide information to or
for a Federal agency. This includes the
time needed to review instructions;
develop, acquire, install, and utilize
technology and systems for the purposes
of collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements which have subsequently
changed; train personnel to be able to
respond to a collection of information;
search data sources; complete and
review the collection of information;
and transmit or otherwise disclose the
information.

The ICR provides a detailed
explanation of the Agency’s estimate,
which is only briefly summarized here:

Estimated total number of potential
respondents: 161,337.

Frequency of response: Varies by
requirement (i.e., on occasion, monthly,
quarterly, semi-annually, and annually.

Estimated total average number of
responses for each respondent: 72.

Estimated total annual burden hours:
9,172,188 hours.

Estimated total annualized capital/
startup costs: $32,888,601.

Estimated total annual maintenance
and operational costs: $88,222,000.

Are there changes in the estimates from
the last approval?

There is an increase of 17,583 hours
in the total estimated respondent
burden compared with that identified in
the ICR currently approved by OMB.
This increase reflects EPA’s inclusion of
the information collection requirements
of the Aircraft Drinking Water Rule,
which was previously a stand-alone
ICR.

What information collection activity or
ICR does this apply to?

Docket ID No. EPA-HQ-OW-2011—
0443.

Affected entities: Entities potentially
affected by this action are new and
existing public water systems (PWS),
primacy agencies, and EPA.

Title: Public Water System
Supervision Program (Renewal).

ICR numbers: EPA ICR No. 0270.45,
OMB Control No. 2040-0090.

ICR status: This ICR is currently
scheduled to expire on March 31, 2012.
An Agency may not conduct or sponsor,
and a person is not required to respond
to, a collection of information, unless it
displays a currently valid OMB control
number. The OMB control numbers for
EPA’s regulations in title 40 of the CFR,
after appearing in the Federal Register
when approved, are listed in 40 CFR
part 9, are displayed either by
publication in the Federal Register or
by other appropriate means, such as on
the related collection instrument or
form, if applicable. The display of OMB
control numbers in certain EPA
regulations is consolidated in 40 CFR
part 9.

Abstract: The Public Water System
Supervision (PWSS) Program Renewal
ICR examines PWS, primacy agency,
EPA, and tribal operator certification
provider burden and costs for ““cross-
cutting” recordkeeping and reporting
requirements (i.e., the burden and costs
for complying with drinking water
information requirements that are not
associated with contaminant-specific
rulemakings). These activities which
have record keeping and reporting
requirements that are mandatory for
compliance with 40 CFR parts 141 and
142 include the following: Consumer
Confidence Reports (CCRs), Primacy
Regulation Activities, Variance and
Exemption Rule (V/E Rule), General
State Primacy Activities, Public
Notification (PN) and Proficiency
Testing Studies for Drinking Water
Laboratories. The information collection
activities for both the Operator
Certification/Expense Reimbursement
Program and the Capacity Development
Program are driven by the grant
withholding and reporting provisions
under Sections 1419 and 1420,
respectively, of the Safe Drinking Water
Act. Although the Tribal Operator
Certification Program is voluntary, the
information collection is driven by grant
eligibility requirements outlined in the
Drinking Water Infrastructure Grant
Tribal Set-Aside Program Final
Guidelines and the Tribal Drinking
Water Operator Certification Program
Guidelines.
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Burden Statement: The annual public
reporting and recordkeeping burden for
this collection of information is
estimated to average 6.5 hours per
response. Burden means the total time,
effort, or financial resources expended
by persons to generate, maintain, retain,
or disclose or provide information to or
for a Federal agency. This includes the
time needed to review instructions;
develop, acquire, install, and utilize
technology and systems for the purposes
of collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements which have subsequently
changed; train personnel to be able to
respond to a collection of information;
search data sources; complete and
review the collection of information;
and transmit or otherwise disclose the
information.

The ICR provides a detailed
explanation of the Agency’s estimate,
which is only briefly summarized here:

Estimated total number of potential
respondents: 161,682.

Frequency of response: Varies by
requirement (i.e., on occasion, monthly,
quarterly, semi-annually, and annually).

Estimated total average number of
responses for each respondent: 3.1.

Estimated total annual burden hours:
3,249,695 hours.

Estimated total annual costs:
$119,174,000. This includes an
estimated burden cost of $97,636,000
and an estimated cost of $21,538,000 for
capital investment or maintenance and
operational costs.

Are there changes in the estimates from
the last approval?

There is no estimated increase or
decrease of hours in the total estimated
respondent burden compared with that
identified in the ICR currently approved
by OMB.

What is the next step in the process for
these ICRs?

EPA will consider the comments
received and amend the ICRs as
appropriate. The final ICR packages will
then be submitted to OMB for review
and approval pursuant to 5 CFR
1320.12. At that time, EPA will issue
another Federal Register notice pursuant
to 5 CFR 1320.5(a)(1)(iv) to announce
the submission of the ICRs to OMB and
the opportunity to submit additional
comments to OMB. If you have any
questions about these ICRs or the
approval process, please contact the
technical person listed under FOR
FURTHER INFORMATION CONTACT.

Dated: June 28, 2011.
Ronald W. Bergman,

Acting Director, Office of Ground Water and
Drinking Water.

[FR Doc. 2011-16731 Filed 7-1-11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[EPA-HQ-UST-2010-0651; FRL—9428-8]
Compatibility of Underground Storage
Tank Systems With Biofuel Blends

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice of final guidance.

SUMMARY: EPA is issuing final guidance
on how owners and operators of
underground storage tanks (USTs) can
demonstrate compliance with the
Federal compatibility requirement for
UST systems storing gasoline containing
greater than 10 percent ethanol or diesel
containing greater than 20 percent
biodiesel.

ADDRESSES: EPA established a docket
for this action under Docket ID No.
EPA-HQ-UST-2010-0651. All
documents and public comments in the
document are available at http://
www.regulations.gov or in hard copy at
the UST Docket in the EPA
Headquarters Library, located at EPA
West Building, Room 3334, 1301
Constitution Ave., NW., Washington,
DC 20460. The Public Reading Room is
open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding
Federal holidays. The telephone number
for the Public Reading Room is (202)
566—1744. The telephone number for
the UST Docket is (202) 566—0270.

FOR FURTHER INFORMATION CONTACT:
Andrea Barbery, Office of Underground
Storage Tanks, Mail Code 5402P, U.S.
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460; telephone number: (703)
603—7137; e-mail address:
barbery.andrea@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information
A. Does this action apply to me?

This guidance is for owners and
operators of underground storage tank
(UST) systems (hereafter referred to as
tank owners) regulated by 40 CFR Part
280, who intend to store gasoline
blended with greater than 10 percent
ethanol or diesel blended with greater
than 20 percent biodiesel.

40 CFR Part 280, and therefore this
guidance, applies in Indian country and

in states and territories (hereafter
referred to as states) that do not have
state program approval (SPA). You can
view a map of SPA states with approved
UST programs at: http://www.epa.gov/
oust/states/spamap.htm. SPA states
may find this guidance relevant and
useful because they also have a
compatibility requirement that is similar
to the Federal compatibility
requirement. You can view state-
specific requirements for SPA states at:
http://www.epa.gov/oust/fedlaws/
spa_frs.htm.

B. How can I get copies of this document
and other related information?

1. Docket. EPA has established a
docket for this action under Docket ID
No. EPA-HQ-UST-2010-0651. Publicly
available docket materials are available
either electronically through
www.regulations.gov or in hard copy at
the UST Docket in the EPA Docket
Center, located at EPA West Building,
Room 3334, 1301 Constitution Ave.,
NW., Washington, DC 20460. The EPA
Docket Center Public Reading Room is
open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding
Federal holidays. The telephone number
for the Public Reading Room is (202)
566—1744. The telephone number for
the UST Docket is (202) 566—-0270.

2. Electronic Access. EPA established
a docket for this action under Docket ID
No. EPA-HQ-UST-2010-0651. All
documents and public comments in the
document are available at http://
www.regulations.gov. In addition to
being available in the UST docket, an
electronic copy of this guidance is also
available on EPA’s Office of
Underground Storage Tanks Web site at
http://www.epa.gov/oust.

II. Background
A. Statutory Authority

This guidance discusses the Federal
UST compatibility requirement
promulgated under the authority of
Subtitle I of the Solid Waste Disposal
Act (SWDA), as amended. 42 U.S.C.
6991b et seq. You can find this
requirement, which is referenced and
discussed in the guidance, in 40 CFR
280.32.

B. Underground Storage Tank
Compatibility Requirement

To protect groundwater, a source of
drinking water for nearly half of all
Americans, the U.S. Environmental
Protection Agency (EPA) regulates UST
systems storing petroleum or hazardous
substances under authority of Subtitle I
of the Solid Waste Disposal Act
(SWDA), as amended. Tanks storing
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gasoline or diesel mixed with ethanol or
biodiesel are regulated, although pure
ethanol and biodiesel are not regulated
substances under Subtitle I of SWDA.
For the purposes of this guidance, EPA
considers an ethanol-blended fuel to be
any amount of ethanol mixed with
petroleum gasoline, and a biodiesel-
blended fuel to be any amount of
biodiesel mixed with petroleum diesel.

The Federal UST regulation in 40 CFR
part 280 addresses preventing and
detecting UST system releases; the
provision in 40 CFR 280.32 requires the
UST system be compatible with the
substance stored. As the United States
moves toward an increased use of
biofuels, including ethanol and
biodiesel, compliance with the UST
compatibility requirement becomes
even more important, since biofuel
blends can compromise the integrity of
some UST system materials (see
following sections). Today’s Federal
Register notice issues guidance on how
owners and operators of UST systems
storing fuels containing greater than 10
percent ethanol or greater than 20
percent biodiesel can demonstrate
compliance with the UST compatibility
requirement.

As of September 30, 2010, there are
approximately 600,000 regulated USTs
at 215,000 facilities nationwide. Based
on the size and diversity of the
regulated community, states are in the
best position to implement UST
program requirements, and are therefore
primarily responsible for the
implementation of the UST program.
Subtitle I of SWDA, as amended, allows
state UST programs approved by EPA to
operate in lieu of the Federal UST
program. In order for EPA to approve a
state’s program, that state’s regulations
must be at least as stringent as the
Federal UST regulations.

An UST system, as defined by 40 CFR
280.12, includes “* * * an
underground storage tank, connected
underground piping, underground
ancillary equipment, and containment
system, if any.” Ancillary equipment
includes “* * * any devices including,
but not limited to, such devices as
piping, fittings, flanges, valves, and
pumps used to distribute, meter, or
control the flow of regulated substances
to and from an UST.” Fuel dispensers
are not part of the UST system as
defined by 40 CFR 280.12. This means
the compatibility requirement in 40 CFR
280.32 does not apply to dispensers.

C. Compatibility of UST Systems With
Biofuels

The Federal UST regulation in 40 CFR
280.32 requires, “Owners and operators
must use an UST system made of or

lined with materials that are compatible
with the substance stored in the UST
system.” EPA understands that the
chemical and physical properties of
ethanol and biodiesel can be more
degrading to certain UST system
materials than petroleum alone, so it is
important to ensure that all UST system
components in contact with the biofuel
blend are materially compatible with
that fuel. Industry practice has been for
tank owners to demonstrate
compatibility by using equipment that is
certified or listed by a nationally
recognized, independent testing
laboratory, such as Underwriters
Laboratories (UL). However, based on
EPA’s understanding of UL listings,
many UST system components in use
today, with the exception of certain
tanks and piping, have not been tested
by UL or any other nationally
recognized, independent testing
laboratory for compatibility with
ethanol blends greater than 10 percent.
In addition, EPA is not aware of any
nationally recognized, independent
testing laboratory that has performed
testing on UST system components with
biodiesel-blended fuels. Absent
certification or listing from a nationally
recognized, independent testing
laboratory, or other verification that
equipment is compatible with anything
beyond conventional fuels, the
suitability of these components for use
with ethanol or biodiesel blends comes
into question.

1. Compatibility of UST Equipment
With Ethanol-Blended Fuel

Gasoline containing 10 percent or less
ethanol has been used in parts of the
United States for many years. According
to the Renewable Fuels Association,
ethanol is blended into over 90 percent
of all gasoline sold in the country.?
Recently, there has been a movement
toward higher blends of ethanol, due in
part to recent Federal and state laws
encouraging the increased use of
biofuels. Certain tanks and piping have
been tested and are listed by UL for
compatibility with higher-level ethanol
blends. Many other components of the
UST system, such as leak detection
devices, sealants, and containment
sumps, may not be listed by UL or
another nationally recognized,
independent testing laboratory for
compatibility with these blends.

EPA expects Federal and state laws
encouraging increased use of biofuels to
translate into a greater number of UST

1Renewable Fuels Association, “Building Bridges
to a More Sustainable Future: 2011 Ethanol
Industry Outlook.” http://www.ethanolrfa.org/page/
-/2011%20RFA % 20Ethanol % 20Industry %20
Outlook.pdffnocdn=1.

systems storing ethanol blends, as well
as a greater number of UST systems
storing ethanol blends greater than 10
percent. EPA is aware of material
compatibility concerns associated with
some UST system equipment storing
higher ethanol blends, such as gasoline
blended with up to 85 percent ethanol
(E85), which is an alternative fuel used
in flexible fuel vehicles. EPA
understands that in order to avoid
compatibility issues with E85, many
tank owners who currently store E85
either installed all new equipment
designed to store high level ethanol
blends or upgraded certain components
to handle the higher ethanol content.
Because it is common for tank owners
to use their tanks for 30 years or more,
most UST systems currently in use are
likely to contain components not
designed to store ethanol blends greater
than 10 percent. Components of these
older systems may not be certified or
listed by UL or another nationally
recognized, independent testing
laboratory for use with these blends.

Although very little data pertaining to
the compatibility of UST equipment
with ethanol blends exist, literature
suggests that intermediate ethanol
blends may have the most degrading
effect on some UST system materials. A
recent study performed by U.S.
Department of Energy’s Oak Ridge
National Laboratory indicates some
elastomeric materials are particularly
affected by intermediate ethanol blends
and certain sealants may not be suitable
for any ethanol-blended fuels.2 A 2007
report from UL 3 evaluated the effect of
85 percent ethanol and 25 percent
ethanol blends on dispenser
components. Results indicated some
materials used in the manufacture of
seals were degraded more when
exposed to the 25 percent ethanol test
fluid than when exposed to the 85
percent ethanol test fluid. Other
literature suggests alcohol fuel blends
can be more aggressive toward certain
materials than independent fuel
constituents, with maximum polymer
swelling observed at approximately 15
percent ethanol by volume.*

2(0ak Ridge National Laboratory, “‘Intermediate
Ethanol Blends Infrastructure Materials
Compatibility Study: Elastomers, Metals, and
Sealants” (March 2011). Available in the UST
Docket under Docket ID No. EPA-HQ-UST-2010-
0651.

3 Underwriters Laboratories, Inc., “Underwriters
Laboratories Research Program on Material
Compatibility and Test Protocols for E85
Dispensing Equipment” (December 2007). Available
in the UST Docket under Docket ID No. EPA-HQ—
UST-2010-0651.

4 Westbrook, P.A., “Compatibility and
Permeability of Oxygenated Fuels to Materials in
Underground Storage and Dispensing Equipment”’
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2. Compatibility of UST Equipment
With Biodiesel-Blended Fuel

In addition to ethanol, biodiesel is
becoming increasingly available across
the United States, though its total use is
significantly less than that of ethanol-
blended gasoline. EPA understands
some tank owners are storing blends of
biodiesel and petroleum diesel ranging
from 2—-99 percent biodiesel (B2-B99,
respectively) in UST systems, with the
vast majority of biodiesel tanks storing
biodiesel at concentrations of 20 percent
(B20) or less. Although there is little
information available regarding the
compatibility of UST system equipment
with biodiesel blends, there are known
compatibility issues for pure biodiesel
(B100). According to the U.S.
Department of Energy’s National
Renewable Energy Laboratory (NREL)
Biodiesel Handling and Use Guide,
Fourth Edition,5 “B100 will degrade,
soften, or seep through some hoses,
gaskets, seals, elastomers, glues, and
plastics with prolonged exposure * * *
Nitrile rubber compounds,
polypropylene, polyvinyl, and Tygon®
materials are particularly vulnerable to
B100.”

In contrast, the properties of very low
blends of biodiesel (B5 or less) are so
similar to those of petroleum diesel that
ASTM International (ASTM) considers
conventional diesel that contains up to
5 percent biodiesel to meet its
“Standard Specification for Diesel Fuel
Oils”.6 For biodiesel blends between 5
and 100 percent, there is very little
compatibility information; however,
NREL’s handling and use guide
concludes that biodiesel blends of B20
or less have less of an effect on materials
and very low blends of biodiesel (for
example, B5 and B2) “* * * have no
noticeable effect on materials
compatibility.” 7 In addition, fleet
service sites have stored B20 in USTs
for years, and EPA is not aware of
compatibility-related releases associated
with those USTs storing B20. Based on
these experiences, some states
developed UST compatibility policies
similar to today’s final guidance, and

(January 1999). Available in the UST Docket under
Docket ID No. EPA-HQ-UST-2010-0651.
5National Renewable Energy Laboratory,
“Biodiesel Handling and Use Guide, Fourth
Edition.” (2009). Available in the UST Docket
under Docket ID No. EPA-HQ-UST-2010-0651.

6 ASTM Standard D975, 2010c¢ “Standard
Specification for Diesel Fuel Oils,” ASTM
International, West Conshohocken, PA, 2010, DOI:
10.1520/D0975-10C, www.astm.org.

7 National Renewable Energy Laboratory,
“Biodiesel Handling and Use Guide, Fourth
Edition.” (2009). Available in the UST Docket
under Docket ID No. EPA-HQ-UST-2010-0651.

they chose a mix of thresholds: B5, B10,
and B20.8

D. EPA E15 Waivers

In March 2009, EPA received a Clean
Air Act (CAA) waiver application to
increase the allowable ethanol content
of gasoline-ethanol blended fuel from 10
percent ethanol to 15 percent ethanol.®
In October 2010 and January 2011, EPA
conditionally granted partial waivers
that allow gasoline-ethanol blends
containing greater than 10 percent
ethanol up to 15 percent ethanol (E15)
to be introduced into commerce for use
in 2001 and newer model year light-
duty motor vehicles (which include
passenger cars, light-duty trucks, and
medium-duty passenger vehicles such
as some sport utility vehicles).10 If other
state, Federal, and industry practices
also support the introduction of E15
into commerce, EPA anticipates some
tank owners may choose to store higher
percentages of ethanol in their UST
systems when these fuels become
available.

Please note that this action under the
CAA has no legal bearing on the
requirement for tank owners to comply
with all applicable UST regulations,
including the UST compatibility
requirement in 40 CFR 280.32. Under
the existing Federal UST regulation,
tank owners must meet the
compatibility requirement for UST
systems to ensure safe storage of any
regulated substance, including higher
ethanol and biodiesel blends.

E. November 17, 2010 Federal Register
Notice and Request for Comments

On November 17, 2010, EPA
published draft guidance in the Federal
Register to solicit public comments on
proposed options to help tank owners in
complying with the Federal
compatibility requirement for UST
systems storing gasoline containing
greater than 10 percent ethanol and
diesel containing a to-be-determined
amount of biodiesel.1* EPA solicited
comments on a number of issues,
including: UST components that may be
affected by biofuel blends; methods to
demonstrate compatibility; criteria for
equipment manufacturer approval as a
compatibility method; applicability to
biodiesel blends; ability to demonstrate
compatibility using the proposed

8 Wisconsin, Colorado, and South Carolina are
examples of states with compatibility policies that
address biodiesel. These documents are available in
the UST Docket under Docket ID No. EPA-HQ-
UST-2010-0651.

9 See 74 FR 18228 (April 21, 2009).

10 See 75 FR 68093 (November 4, 2010), and 76
FR 4662 (January 26, 2011).

11 See 75 FR 70241 (November 17, 2010).

guidance; and other options that would
sufficiently protect human health and
the environment. The 30 day public
comment period ended December 17,
2010. In response to the notice and
proposed guidance, EPA received 27
comments from states, petroleum
marketers, tank owners, biofuel groups,
equipment manufacturers, and others.
These comments are available in EPA’s
UST Docket under Docket ID No. EPA-
HQ-UST-2010-0651 and are
summarized and addressed in the
following section.

III. Response to Public Comments

A. UST Components That May Be
Affected by Biofuel Blends

In the Federal Register notice, EPA
asked for comments on the proposed list
of UST system components that may be
affected by biofuel blends. Most
commenters generally supported the
proposed list, though some suggested
additions or deletions. Many
commenters suggested the list should
include components such as shear
valves, fill and riser caps, and vapor
recovery equipment. EPA’s intent is to
identify all equipment that falls under
the definition of UST system in 40 CFR
280.12, which, if incompatible, would
lead to a liquid release to the
environment. Therefore, EPA is adding
the product shear valve and fill and
riser caps to the list because: if a
product shear valve is incompatible,
product may be released if the dispenser
is dislodged; if a riser cap fails, the
overfill flow restrictor may no longer
alert the transfer operator prior to
overfilling a tank. EPA is not including
vapor recovery equipment because these
components do not routinely contain
liquid product. Incompatibility of vapor
recovery equipment would be less likely
to result in a liquid release to the
environment.

Based on commenters’ input, EPA is
removing from the list pipe adhesives
and glues, because these components
are typically used as part of the
fiberglass piping and their compatibility
is linked to that piping. That is, an UST
contractor installing a new UST system
does not have discretion over which
pipe adhesives to use in the field. The
pipe manufacturer provides these
adhesives, also commonly referred to as
glues, along with the piping as a
complete set. Because these are not
discretionary components, tank
installers have not historically
documented the type of pipe adhesive
used during installation. As a result, a
tank owner would have difficulty
finding records about the type of pipe
adhesives used in the piping system.


http://www.astm.org
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According to manufacturers, piping and
its adhesives have been compatible with
ethanol blends for many years before UL
included ethanol blends as a test fluid.
Therefore, pipe adhesives and glues are
covered under the general category of
piping.

Many commenters strongly
recommended EPA include dispensers
on the list; however, EPA does not
regulate aboveground equipment, such
as dispensers, under 40 CFR Part 280.
Because EPA understands this
distinction might not be obvious to tank
owners and there are known material
compatibility issues with dispenser
components,’2 EPA is recommending
tank owners determine if other Federal,
state, or local requirements apply to
their storing and dispensing equipment.
For example, the U.S. Occupational
Safety and Health Administration has
listing requirements that apply to
dispensing equipment,?3 and many state
and local regulatory agencies adopted
codes of practice such as National Fire
Prevention Association codes and the
International Fire Code. For information
on which dispensers are listed for
higher blends of ethanol, please see
Appendix F of the Department of
Energy’s Handbook for Handling,
Storing, and Dispensing E85.14

EPA is making one additional change
by including further clarification
regarding newly installed equipment
versus equipment that has undergone
maintenance where one or more
components is replaced. For newly
installed equipment comprised of
multiple individual components and
assembled by the manufacturer, some
manufacturers provide a compatibility
certification for the equipment as a
whole. For example, a manufacturer
may certify the entire submersible
turbine pump as being compatible. The
submersible turbine pump certification
would include all components (gaskets,
sealants, bushings, etc.) of the
equipment assembled by the
manufacturer. Therefore, an owner may
obtain one certification for newly
installed manufacturer-assembled
equipment, as long as the manufacturer
certifies the entire piece of equipment as
compatible. However, over the lifetime
of a typical UST system, equipment is
likely to require maintenance, which

12Boyce, K.; Chapin, J.T. (2010). “Dispensing
Equipment Testing with Mid-Level Ethanol/
Gasoline Test Fluid: Summary Report.” NREL
Report No. SR-7A20-49187. Available in the UST
Docket under Docket ID No. EPA-HQ-UST-2010—
0651.

1329 CFR 1910.106.

14U.S. Department of Energy, “Handbook for
Handling, Storing, and Dispensing E85.”” (2010).
Available in the UST Docket under Docket ID No.
EPA-HQ-UST-2010-0651.

may involve replacing parts like gaskets,
sealants, and bushings. It is important
for tank owners to use compatible
replacement parts, especially since
these components are sometimes
constructed of materials that are not
compatible with biofuel blends.
Therefore, equipment components (such
as gaskets, sealants, bushings, etc.)
replaced after the equipment was
originally installed will not be covered
by the original manufacturer’s approval.

B. Methods To Demonstrate
Compatibility and Criteria for
Manufacturer Certification

In the proposed guidance, EPA asked
for comment on the appropriateness and
feasibility of using these methods to
demonstrate compatibility:

o Certification or listing by an
independent test laboratory;

e Equipment manufacturer approval;
or

e Another method determined by the
implementing agency to sufficiently
protect human health and the
environment. EPA will work with states
as they evaluate other acceptable
methods.

Many commenters, including states,
were concerned with the manufacturer
approval option as a way to demonstrate
UST system compatibility. Some
thought this method would be better
supported if manufacturers submitted
compatibility test data as qualitative
proof of compatibility. We acknowledge
that the element of testing may make
commenters more comfortable with
allowing manufacturer’s self-
certification. However, absent nationally
recognized compatibility test protocols
for each component and general
agreement on what constitutes
acceptable test results, regulatory
agencies are not in a position to assess
the sufficiency of the tests.

After additional discussions with
states and industry, EPA concluded that
equipment manufacturers are uniquely
suited to attest to the compatibility of
their products and have an incentive to
make truthful claims regarding use of
their equipment with biofuel blends.
Further, the manufacturer certification
option is critical for components that do
not have a certification or listing by a
nationally recognized, independent
testing laboratory. For example,
biodiesel blends are not addressed by
any nationally recognized, independent
testing laboratory standards for UST
equipment.'® Therefore, EPA is keeping

15 UL does not require special investigation for
products intended to use biodiesel blends up to B5
that meets ASTM D975 fuel quality specifications.
Available at: http://www.ul.com/global/eng/pages/

the manufacturer certification option in
today’s final guidance.

Other commenters warned that tank
owners might obtain product brochures
or other information with a general
claim such as, biofuel-compatible,
which may pertain to some biofuel
blends but not others. To address this
concern, EPA is including an additional
element under the manufacturer’s
certification option to specify the range
of biofuel blends the component is
compatible with. This will better ensure
components are compatible with the
fuel blend stored.

Some commenters recommended EPA
allow a Professional Engineer (P.E.) to
make a compatibility determination.
Although using P.E.s to determine
compatibility is an option in some
states, EPA understands tank owners are
not using this option. There are
numerous types of P.E.s, any of which
is not likely to cover all aspects of
materials science and UST equipment
compatibility. If a tank owner is not able
to provide information about the type of
equipment at the facility, a P.E. would
not be able to make a well informed
decision regarding the compatibility of
below-ground equipment with any fuel.
Therefore, for the purposes of the
Federal UST program as implemented
under 40 CFR parts 280 and 281, EPA
does not believe blanket acceptance of
P.E. certification is an appropriate
approach.

Similarly, some commenters
recommended EPA allow tank owners
to use other credible third-party
determinations, such as a white paper
on compatibility, to demonstrate
compatibility. Without reference to an
existing model of this idea, EPA does
not think it is appropriate to speculate
as to what criteria a white paper should
meet or what other third-party groups
would be credible. EPA’s options in
today’s guidance allow flexibility for
implementing agencies to adopt other
methods if, in the future, a white paper
or other tool is produced and
implementing agencies determine it is a
credible and appropriate demonstration
of compatibility.

Some commenters suggested that EPA
allow the National Work Group on Leak
Detection Evaluations NWGLDE) to act
as an independent third party, since
NWGLDE is involved in evaluating leak
detection equipment. However,
NWGLDE specifically does not make
claims regarding material compatibility
of leak detection equipment with
biofuels, and it is unlikely to do so in
the future. Therefore in today’s final

offerings/industries/appliancesandhvac/gasoil
solidfuel/release/.
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guidance, EPA is not including use of
NWGLDE as an option to demonstrate
compatibility.

Some commenters did not think it is
appropriate to allow implementing
agencies to use other options because
this would lead to a patchwork of
compatibility standards across the
country. EPA understands the difficulty
for tank owners to keep up with UST
requirements in 56 states. However,
states’ discretion is a hallmark of the
UST program. Currently, 38 states have
UST programs approved by EPA to
operate in lieu of the Federal UST
program. These 38 states with State
Program Approval (SPA) may or may
not rely on the recommendations in this
guidance. EPA will continue to allow
other options, as long as those options
sufficiently protect human health and
the environment.

Other commenters expressed concern
about the proposed methods because
they do not allow for some equipment
to be used. Commenters said there could
be an instance where a certification or
listing from a nationally recognized,
independent testing laboratory was not
available at the time of manufacture,
and the manufacturer is no longer in
business or is unwilling to certify the
component is compatible. EPA does not
see a way to accommodate this situation
while minimizing risk to the
environment. If tank owners cannot
demonstrate compatibility, they would
not be able to store ethanol blends
greater than 10 percent or biodiesel
blends greater than 20 percent in the
UST system.

Finally, some commenters suggested
adding “nationally recognized” to
“independent test laboratory.” EPA
acknowledges that some states, other
Federal agencies, and organizations
refer to UL and other third party testing
labs as “‘nationally recognized testing
laboratories (NRTLs).” To maintain
consistency with 40 CFR part 280,
today’s guidance will use the term
“nationally recognized, independent
testing laboratory.” EPA considers
“nationally recognized, independent
testing laboratories” to be essentially the
same as NRTLs.

C. Biodiesel Blends

In the November 17, 2010 Federal
Register notice, EPA asked commenters
if we should include biodiesel blends in
the guidance. The majority of
commenters agreed that USTs storing
biodiesel blends should be subject to
this guidance. EPA also requested
feedback on what blend would be
appropriate as a cutoff—that is, up to
what blend level is the compatibility of
biodiesel with UST equipment similar

to the compatibility of petroleum diesel
with UST equipment, and at what blend
level do the known incompatibilities
and the unknown risks necessitate
further assurance of compatibility? Five
percent biodiesel (B5), which is most
commonly sold at retail facilities, and
B20, which is more commonly used for
vehicle fleets, were the two main
options. Of those commenters who had
an opinion on what biodiesel blend
would be a reasonable cutoff, the
majority chose B20, based largely on
field experience and lack of
compatibility issues with this blend.
Some cited a report authored by Ken
Wilcox 16 on leak detection devices used
in biodiesel applications, though EPA
notes this document addresses leak
detection functionality, but not
compatibility. More specific to
compatibility, the aforementioned
Biodiesel Handling and Use Guide'”
indicates that UST system materials
should not experience compatibility
issues with B20, so long as the biodiesel
component meets fuel quality
requirements in ASTM D6751.

Some commenters recommended EPA
set the threshold at less than 20 percent
biodiesel, since compatibility is more
certain for biodiesel blends up to B5.
For example, UL issued a statement
indicating that biodiesel blends up to B5
meeting the fuel quality specification,
ASTM D975, will not require special
investigation by UL. Similarly, the
Federal Trade Commission does not
require B5 that meets ASTM D975 to be
labeled, making it indistinguishable
from conventional diesel fuel. Although
this certainty does not exist for biodiesel
blends between 5-20 percent, many
states have experience with USTs
storing biodiesel blends up to B20, and
are not aware of any compatibility
issues associated with those blends.
Further, many fleet service sites,
including state and local governments,
use B20 to meet Federally mandated
alternative fuel vehicle requirements
and have experienced no compatibility
problems with their UST equipment at
this blend level. EPA is setting the
threshold in today’s final guidance at
B20 because: The properties of B5 are so
similar to petroleum diesel; field
experience with B20 has been generally
positive; little information exists on
compatibility of UST equipment with

16 Ken Wilcox Associates, Inc., “Effects of
Biodiesel Blends On Leak Detection for
Underground Storage Tanks and Lines,” August 18,
2010. Available in the UST Docket under Docket ID
No. EPA-HQ-UST-2010-0651.

17 National Renewable Energy Laboratory,
“Biodiesel Handling and Use Guide, Fourth
Edition.” (2009). Available in the UST Docket
under Docket ID No. EPA-HQ-UST-2010-0651.

biodiesel blends between 20-99 percent;
and there are known compatibility
issues with pure biodiesel. Because
nearly all biodiesel blends used today
are B20 or less, this guidance in effect
applies to a small number of regulated
USTs storing very high blends of
biodiesel. EPA intends to investigate
biodiesel compatibility further in our
proposed UST regulation, which we
expect to release for public comment in
summer 2011. If you have additional
data on biodiesel compatibility, please
provide it during that public comment
period.

D. Ability To Demonstrate Compatibility

While commenters generally agreed
with the options for demonstrating
compatibility, they also emphasized
that, largely due to a lack of records, a
majority of tank owners would not be
able to demonstrate compatibility of
their existing UST systems with any
new fuel. Despite this, commenters did
not generally support or suggest using
equipment that was not demonstrated to
be compatible. EPA acknowledges the
challenge of maintaining records for
UST system components, as well as the
burden associated with tracking down
third party listings or manufacturer
certifications for each component.
However, the Federal UST compatibility
requirement has been in place for over
twenty years, and tank owners decide
whether to store higher percentages of
biofuels. Tank owners who intend to
store ethanol blends greater than 10
percent ethanol or biodiesel blends
greater than 20 percent biodiesel will
want to consider UST system
compatibility as part of their overall
business decisions. EPA believes most
major components (tanks and pipes) are
compatible with biofuel blends, and
tank owners often have records of these
components. It will be more difficult to
obtain records for the smaller
components, such as fittings, sealants,
and boots, and therefore it will be more
difficult to determine compatibility for
these components. Because these
smaller components are usually found
in sumps, they can be accessed without
excavation and changed out at a cost
substantially less than the cost of an
entire UST system replacement.

Many commenters felt the burden of
demonstrating compatibility for
individual UST components should not
be on tank owners but on equipment
manufacturers. The Federal UST
regulation does not apply to UST
equipment manufacturers; it only
applies to UST system owners and
operators. Today’s guidance does not
preclude a tank owner from obtaining
assistance to make a compatibility
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determination. In some states, a tank
owner is assisted by a state-certified
UST installer to identify the
components in question and determine
whether or not they are certified or
listed by a nationally recognized,
independent testing laboratory or
otherwise approved by the equipment
manufacturer for use with the intended
fuel blend.

E. Other Comments
1. Functionality of UST Equipment

Although the guidance addresses how
tank owners can comply with the UST
regulation compatibility requirement for
ethanol blends greater than 10 percent
and biodiesel blends greater than 20
percent, many commenters asked EPA
to expand the scope of the proposed
guidance to address both compatibility
and functionality with regard to leak
detection equipment. EPA
acknowledges the operability of some
UST equipment may also be impacted
by new fuels. In a separate effort, we are
working to assess the functionality of
leak detection equipment with ethanol
blends. EPA expects that effort will
provide information about what kinds of
leak detection devices are suitable for
use in ethanol blends. Also, some UST
stakeholders are currently investigating
functionality of other UST system
components. EPA may be in a better
position to issue guidance on UST
equipment functionality after research
and testing are complete.

2. Additional Tools To Assist Tank
Owners

Some commenters suggested the most
time-consuming portion of
demonstrating compatibility is
obtaining the documentation, and a tool
to make the documentation more readily
avail