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H.R. 5820, THE TOXIC CHEMICALS SAFETY
ACT OF 2010

THURSDAY, JULY 29, 2010

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON COMMERCE, TRADE,
AND CONSUMER PROTECTION,
COMMITTEE ON ENERGY AND COMMERCE,
Washington, DC.

The Subcommittee met, pursuant to call, at 10:08 a.m., in Room
2123 of the Rayburn House Office Building, Hon. Bobby Rush
[Chairman of the Subcommittee] presiding.

Members present: Representatives Rush, Schakowsky, Sarbanes,
Sutton, Pallone, Green, Gonzalez, Barrow, Castor, Space, DeGette,
Dingell, Waxman (ex officio), Murphy of Connecticut, Whitfield,
Pitts, Murphy of Pennsylvania, Gingrey, Scalise, Latta, and Barton
(ex officio).

Staff present: Bruce Wolpe, Senior Adviser; Michelle Ash, Chief
Counsel; Tim Robinson, Counsel; Robin Appleberry, Counsel; Tracy
Sheppard, Counsel; Jacqueline Cohen, Counsel, Melissa Bez
Cheatham, Professional Staff; Rebecca Brown, Fellow; Peter
Ketcham-Colwill, Special Assistant; William Wallace, Special As-
sistant; Elizabeth Letter, Press Assistant; Billie McGrane, Press
Intern; Monica La, Energy and Environment Intern; Jerry Couri,
Senior Professional Staff; Brian McCullough, Senior Professional
Staff; Shannon Weinberg, Counsel; and Sam Costello, Legislative
Analyst.

OPENING STATEMENT OF HON. BOBBY L. RUSH, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF ILLINOIS

Mr. RusH. The Subcommittee on Commerce, Trade and Con-
sumer Protection will now come to order. The Chair wants to recog-
nize all who are gathered here. The Chair would like to extend his
welcome to the witnesses who are here, and the Chair recognizes
himself for 5 minutes for the purposes of an opening statement.

Today we are pleased to welcome all of our seven witnesses who
represent a wide range of views on the state of chemical regulation
in the U.S. I know that each and every one of you are very con-
cerned about the proper role of the EPA in assessing chemical risk,
hazards, exposure, and safety as they relate to subject of human
health, public safety, and the environment. And I look forward to
listening to the testimony of the witnesses and their reactions to
H.R. 5820, The Toxic Chemicals and Safety Act of 2010, which I
proudly co-authored and introduced in the House of Representa-
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tives along with our Full Committee Chairman, Chairman Wax-
man, one week ago last Thursday.

Because we anticipated that we would introduce a major chem-
ical reform bill before the August recess, Mr. Waxman and I in-
vited critical stakeholders beginning in early May 2010 to comment
and participate in, in person I might add, at a number of stake-
holder sessions on a draft discussion that serves as a precursor to
the bill that is the subject of today’s hearing.

My own role in all of this was to put forth a bill that all sides
would not necessarily fall in love with, but a bill that they can ac-
tually live with. Just like the hundreds of millions of Americans
must live with chemical substances, mixtures, and articles that
they put on their bodies and found in containers where they store
their food and water, and then they put onto their breakfast, lunch,
and/or dinner tables of their families, their loved ones before put-
ting it into their precious, precious bodies.

One thing that is absolutely clear to me is that Americans want,
need, and demand to know much more than they have ever known
in the past. They want to know what chemicals are in their con-
sumer products, what chemicals are in their food and drink, what
chemicals are in their homes, their surrounding communities, and
throughout their environment. Americans are also demanding to
know what are the associating use, hazard and exposure risk and
harms. Are they from these chemicals to their own health, and to
the health of their families and to the environment?

This hearing and this bill will open this important discussions
about these important issues and regulatory dysfunction beyond
just the players inside the Washington Beltway by meaningfully
shifting the burdens to industry all along this consumer and indus-
trial goods supply chains to provide much to this missing scientific
and health and information to the EPA. The American people who
have far too long been left out of the loop on these matters will be
far better off tomorrow than they are today.

With that I again want to thank the witness and I yield back the
balance of my time, and I recognize now the Ranking Member, Mr.
Whitfield for 5 minutes.

Mr. WHITFIELD. Thank you, Mr. Chairman. Thank you Mr.
Chairman and is my microphone on?

Mr. RusH. Is his microphone on?

OPENING STATEMENT OF HON. ED WHITFIELD, A REPRESENT-
ATIVE IN CONGRESS FROM THE COMMONWEALTH OF KEN-
TUCKY

Mr. WHITFIELD. OK, thank you. Not that you all would miss any-
thing by not hearing what I would say, but first of all I want to
welcome all the witnesses. We look forward to your testimony on
a very important subject. It is my understanding in 90 percent; six
percent of all manufactured goods in America are involved in some
way with chemicals. And yesterday on the House Floor we passed
a bill setting up a National Strategy Board to encourage more man-
ufacturing jobs in America. And Majority Leader Hoyer and Speak-
er Pelosi have adopted just recently a theme, Make It in America,
and all of us certainly support that.
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But when you look at this legislation, not trying to be an obstruc-
tionist, not trying to just create problems to be creating problems,
but when you analyze this bill we have serious concerns with this
bill. And many of us genuinely believe that if this legislation is
passed as written and as amended then instead of helping us cre-
ate more jobs in America, it will help us lose more jobs in America.
I am not going to go over all my concerns. I am just going to list
a few.

Under this legislation a company trying to make a new product
will need to run an assessment not only of the product as they in-
tend to use it, but for also any other area in Commerce where a
consumer may come in contact with that product. This could be es-
pecially problematic for automobile makers and many other manu-
facturers. The approval process through the EPA is impossible.
Hundreds of toxicologist and risk assessors will need to be hired
even with the extra staffing it will be long, cumbersome and time
consuming if Reach is an example, their offices have been over-
whelmed with paper just on the study portions. The so called Safe
Standard is so complex and involved with its conditions and cave-
ats I am not sure what chemical would be able to meet it. The bill
compromises confidential business information by requiring that
businesses file all the data on their product and make some of the
information through public databases. And finally this bill creates
a user fee to fund the entire operation of the bill, yet the user fee
is not directed to go to the agency or its chemicals program.

I would also just like to read from the testimony some experts
on this subject. H.R. 5820 as currently drafted promotes unwork-
able approaches to chemicals management. As a—on the Safety
Standard this comment was made. The Safety Standard estab-
lished in this bill sets such an impossible high hurdle for all chemi-
cals in Commerce that would provide—that it would produce tech-
nical, bureaucratic, and commercial barriers so significant that
that law would be ineffective and unworkable. On the new chemi-
cals portion, H.R. 5820 is so overly broad that there would be ad-
verse effects in the amount of upfront data required before a new
chemical could be put on the market; was so complex that the re-
sult will be that this innovation moves to other countries to
produce chemicals with more manageable regulatory regimes and
the production of these new chemistries would move there as well.
We would be exporting innovation and jobs instead of products.

H.R. 5820 puts the burden of compliance on the retailer and
other importers in a manner that is unworkable, unenforceable,
and not compliant with International Trade Laws. H.R. 5820 does
include some improvements over the discussion draft, but its foun-
dation is still unworkable. So we have genuine concerns about this
legislation. We think it is vitally important that TCSA be reformed
and we do look forward to working with the witnesses, with the
majority, and everyone to adopt a plan that is workable, that uses,
basic common sense, and provides a balance. Thank you.

[The prepared statement of Mr. Whitfield follows:]



Statement of the Honorable Ed Whitfield

Ranking Member, Subcommittee on Commerce, Trade, and Consumer Protection
Hearing on H.R. 5820

July 29, 2010

Mr. Chairman, thank you for recognizing me for the purposes of giving
and opening statement. [ appreciate that you and your staff have been
both cooperative and deliberate in looking at this issue and want to
encourage more of that before this committee moves forward with this
bill.

I want to welcome our witnesses and thank them for their time and
effort on this legislation. Ilook forward to their testimony and the
question and answer period.

Mr. Chairman, the breadth and depth of regulation, bureaucracy, scope,
and costs under this bill make me very uncomfortable. After our
experience with the Toy Bill, where we were all trying to do the right
thing for toys, and wound up creating huge problems in one sector.
Considering that the American Chemistry Council suggests that 96
percent of a person’s day is touched somehow, by chemicals, I am very
worried about the level of damage we could do with this bill if we get it
wrong.

Yesterday morning we passed a bill encouraging manufacturing in the
United States, yet, it seems to me that we are putting American
manufacturing at risk with this very bill. Already, the Financial Times
reported on June 20, 2010 that China is poised to end our country’s 110-
year run as the world’s leader in factory production.

Noteworthy to me is that in December 2009, the Bureau of Labor
Statistics was projecting that, through 2018, the non-pharmaceutical
side of the chemical industry was going to experience a 13 percent
decrease in wages and employment while every other industry of the
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U.S. economy combined was projected to increase by 11 percent.
Among the factors cited for the lack of growth in the chemical sector
were environmental regulation and legislation.

o This bill is not just about stricter regulations for a few large chemical
companies. This bill is so big and so broad, that its ripple effects will be
felt throughout the entire supply chain. So much so that [ worry the
incentive for any manufacturer to stay in this country will be lost.

¢ In thinking about this bill, I worry about chemical distribution
companies like Brenntag Mid-South (located in Henderson, KY) who
have begun providing additional services to customers, including
repackaging and customized blending of chemicals to create mixtures.
Given that distribution companies are a critical component of the supply
chain,  worry that companies like it, it many of which have little to no
experience with current TSCA, do not have the resources or even the
expertise to comply with this legislation.

o Inthe interest of time, I want to list out a few of my concerns:

o A company trying to make a new product will need to run an
assessment of their product for other areas in commerce where a
consumer may come in contact with the “articles” in their new
products. This could be especially problematic for automakers
whose products are part intensive.

o The reform bill will require more testing of animals. It does not
capitalize on the information EPA already has, nor the treasure
trove of information that exists in other countries or programs,
like REACH.

o The approval process through EPA is impossible. Hundreds of
Toxicologists and Risk assessors will need to be hired. Even with
the extra staffing, it will be long, cambersome, and time
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consuming. If REACH is any example, their offices have been
overwhelmed with paper just on the study portions.

o The so called “safe standard” is so complex and involved with its
conditions and caveats, I am not sure what chemical would be
able to meet it.

o This bill treats importers (retailers) as manufacturers and makes
them liable for products being brought into the United States for
sale. An example is a blackberry being sold at Best Buy and Best
Buy would be liable in knowing that the product and all of its
components meet the safety requirements under the new bill.
Retailers are not equipped to make the kids of determinations
required by this bill.

o This bill compromises confidential business information by
requiring that businesses file all the data on their product to
people and makes some of the information available through
public databases. We need to guard against foreign competitors
stealing this information and reverse engineering our products
and economy.

o Finally, this bill creates a user fee to fund the entire operation of
this bill. Yet, the user fee is not directed to go to the Agency or its
chemicals program. This amounts to a massive standard of living
tax on domestic manufacturers and consumers. We should not
pursue user fee policies under the guise that they are funding the
program in question when they in reality are subsidizing
unrelated spending. '

¢ Mr. Chairman, we need to have safe chemicals in commerce in our
country and in our homes, but I think this bill will compromise
innovation and make destroy our economy more than it will protect
human health. Ithink if we are to do a bill, we need to do it more
smartly than this. Unfortunately, regardless of my respect for the
process and the work that went into it, this bill is a non-starter.
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o [look forward to the testimony of our witnesses and yield back.
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Mr. RusH. The Chair now recognizes the Chairman of the floor
Committee, my friend from California, Mr. Waxman, for 5 minutes.

OPENING STATEMENT OF HON. HENRY A. WAXMAN, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF CALI-
FORNIA

Mr. WAXMAN. Thank you very much, Mr. Chairman. The Toxic
Substances Control Act was enacted in 1976 to product the Amer-
ican People from exposures to toxic chemicals and to steer our
chemical industry toward safety and innovation. These were laud-
able goals and one’s we still can agree on. But 34 years later those
goals have not been met. TSCA has been tested and found severely
deficient. This statute has been fundamentally unchanged for 34
years where it has been amended it is with new titles that address
discreet issues and bypass the unworkable structure of the current
law. TSCA has become a patchwork, but not a framework. Today
Americans are exposed to a staggering number and variety of
chemicals even before birth. Yet consumers lack basic information
about these chemical exposures and the Federal government is no
less in the dark.

EPA lacks critical information about chemical hazards and expo-
sures even though it needs to make decisions about them and they
lack the authority to take action even where the risk is clear. The
result is that the U.S. is not leading the global move toward safer
chemicals, American’s public health is not being protected, and
American businesses are behind the curve when they should be
leading the world in innovative and safe chemical development. We
can do better and the legislation Chairman Rush and I and several
of our colleagues have introduced will modernize this law.

This bill will address the failures of TSCA and set up a flexible,
responsive, and workable system for protecting health and the en-
vironment while promoting American jobs and innovation. Under
this legislation all chemicals will be subject to a safety review and
the burden of proof will be rightly shifted from EPA to chemical
manufacturers. Basic safety data will be generated and made pub-
lic, commercial users of chemicals will get the information they
need to make better business decisions. New policies will encourage
the development of safer chemicals and created the green jobs of
tomorrow. These are major steps forward.

This Subcommittee has held three hearings this Congress on this
important issue. Draft language was circulated in April, followed
by a robust and comprehensive stakeholder process. This dialogue
was requested by industry and welcomed by environmentalists to
move legislation forward and it has resulted in the text we are con-
sidering today. There is work still to be done and I look forward
to further constructive conversations with my colleagues, all of
them, about how best to achieve our common goals.

This bill is the right starting point for this conversation. It is am-
bitious but also workable, and I believe it is the right thing to do
for American consumers and businesses alike. I want to thank
Chairman Rush for his leadership on this issue and the Minority
for their involvement in the stakeholder process. Just like Chair-
man Rush, I am hopeful that TSCA reform can proceed on a bipar-
tisan basis and with continued input from the stakeholders. We all
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want legislation that improves protection for public health and the
environment, as well as continued innovation and job production.
I thank all of our witnesses for being here today and I look forward
to their testimony. Thank you, Mr. Chairman.

Mr. RusH. The Chair thanks the Chairman of the Full Com-
mittee. The Chair now recognizes Mr. Pitts for 2 minutes.

OPENING STATEMENT OF HON. JOSEPH R. PITTS, A REP-
RESENTATIVE IN CONGRESS FROM THE COMMONWEALTH
OF PENNSYLVANIA

Mr. PiTTs. Thank you, Mr. Chairman. Thank you for holding this
hearing on H.R. 5820, The Toxic Chemicals Safety Act of 2010. Let
me begin by saying that none of us wants harmful and dangerous
chemicals to endanger public health and the environment. I have
children and grandchildren and grandchildren and their safety and
wellbeing is of the upmost importance to me. However, this bill be-
fore us today creates such a burdensome framework for chemicals
to be approved that I am concerned that it will not actually achieve
its intended purpose.

The existing law, The Toxic Substance Control Act is responsible
for identifying and regulating toxic substances in the United States
Commerce. It is a risk base statute that requires the EPA to regu-
late against unreasonable risk and to do so in a—in the least bur-
densome way. The existing law also contains preemption provisions
that do not allow states to establish testing and other requirements
that conflict with existing federal laws. Yet H.R. 5820 completely
revamps TSCA and mandates unrealistic testing which essentially
calls for the complete absence of any risk associated with a chem-
ical.

According to the National Association of Manufacturers this is
“an impossible goal that will hamper lower risk beneficial products
from coming to the market.” In addition NAM calls the new safety
standard “an unworkable risk assessment methodology for every
chemical substance and for all EPA prioritized mixtures.” Addition-
ally Section 18 of H.R. 5820 eliminates federal preemption by per-
mitting that each state or locality to enact any law regulation on
chemicals under the purview of TSCA as long as compliance with
both federal and state law is not impossible. Mr. Chairman, if this
bill becomes law severely hamper our economy, it will hamper in-
novation, it will encourage chemical companies to go offshore and
unemployment will increase, and our nation will suffer.

I urge a thoughtful reconsideration of this bill while carefully
evaluating risk including hazards, exposures, intended uses, and
the impact to the economy and let those—these factors inform and
guide our any regulatory action. I appreciate the witnesses being
here today, look forward to listening to their testimony, thank you,
and I yield back.

Mr. RUSH. The Chair recognizes the gentleman from New Jersey,
Mr. Pallone for 2 minutes.
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OPENING STATEMENT OF HON. FRANK PALLONE, JR., A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF NEW JER-
SEY

Mr. PALLONE. Thank you, Mr. Chairman. I do have to start out
by responding to Mr. Whitfield’s comments. I like Mr. Whitfield a
lot but I have to that on the one hand I was happy that he recog-
nized the Democratic agenda of Make It in America. And he also
indicated that he supports it. I was a little surprised because I
think that many times Republican support of free trade bills, which
we had a proliferation under President Bush, you know don’t seem
to do much to protect American jobs, and I am often really not sure
if the Republican leadership really cares about preserving jobs here
anymore with all their free trade advocacy. But I know now that
at least Mr. Whitfield at least supports our Make It in America
agenda and I do appreciate that.

I also wanted to thank you, Mr. Chairman for holding the hear-
ing today on a very important subject and that is TSCA. The origi-
nal TSCA law was enacted in ’76, and it is clear that this law had
failed to sufficiently—failed to protect public health and our envi-
ronment. It was supposed to allow the federal government to keep
harmful chemicals out of Commerce, but provisions in the law have
kept EPA from being able to collect the data necessary to even de-
termine what chemicals are harmful. With over 80,000 chemicals
in Commerce in the U.S., and roughly 700 new chemicals intro-
duced every year, EPA has only been successful in regulating lim-
ited use of five chemicals under the TSCA statute. And the provi-
sions in this will place so much burden on the EPA they even run
into trouble banning asbestos which we know is extremely haz-
ardous to human beings.

The problem stems from the burden being placed on the EPA to
approve a chemical is unsafe when the agency does not have access
to the data required to make that case. Reform is necessary and
I commend the committee and the EPA for taking this issue seri-
ously. I think that the legislation before us would make a big dif-
ference. And I also wanted to mention that the EPA Administrator
Lisa Jackson invited members of this Subcommittee to her office to
personally discuss this issue last year. And it was nice to have the
opportunity to sit down with her and talk about TSCA, because I
know she is very concerned about it. Thank you, Mr. Chairman.

Mr. RusH. The chair thanks the gentleman. The Chair now rec-
ognizes Mr. Latta for 2 minutes.

OPENING STATEMENT OF HON. ROBERT E. LATTA, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF OHIO

Mr. LaTTA. Thank you, Mr. Chairman, Ranking Member Whit-
field, thank you for conducting this hearing on The Toxic Chemi-
cals Safety Act of 2010 which will have a significant impact on the
Midwest. I represent the fifth District of Ohio which is the State’s
largest agricultural and manufacturing district. As we are all too
painfully aware, America’s manufacturing sector has been hard hit.
In my district many farmers are dependent on these outside manu-
facturing jobs to supplement their agricultural incomes. I strongly
feel that we cannot pass the proposed legislation in its current



11

form since manufacturing and agriculture would be put at a great
disadvantage against our overseas competitors.

Congress needs to help businesses by encouraging job growth,
helping to spur innovation, and retaining jobs in the United States.
I have grave concerns that the EPA under its broad authority with-
in this legislation would do more harm than good. American farm-
ers and ranches provide hundreds of millions of people with the
safest, most affordable, and most abundant food supply in the
world. This is all done with less than two percent of Americans en-
gaged in agriculture compared to 40 percent in 1900. This legisla-
tion will lay claim to many chemicals and keep valuable food and
commodities off the shelves from American families.

Our American farmers and ranchers are the environmental stew-
ards of this earth and they do everything in their power to protect
it, their families, and their neighbors. This legislation will be ex-
tremely disruptive and detrimental to AG production. As members
of Congress we have an obligation to protect human health and the
environment, however many can argue that this bill fails to accom-
plish this instead will cost American jobs, lower the standard of liv-
ing, and will empower our overseas competitors.

Mr. Chairman, I look forward to today’s hearing and hearing
from our witnesses. And I hope the Subcommittee keeps in mind
that chemicals affect roughly 96 percent of our daily lives, and this
bill will need to be thoroughly better. Thank you, Mr. Chairman,
and I yield back.

Mr. RusH. The Chair now recognizes the Chairman Emeritus of
this small committee, my friend from Michigan, Mr. Dingell, for 5
minutes.

OPENING STATEMENT OF HON. JOHN D. DINGELL, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF MICHI-
GAN

Mr. DINGELL. Mr. Chairman, I thank you for your courtesy, and
I commend you for holding this hearing today. There is wide agree-
ment and experience tells us that The Toxic Substances Control
Act needs to be reformed. After 33 years it has been blatantly clear
the law needs a thorough examination and reauthorization. We
have heard about this from industry, from environmental groups,
and from consumer advocacy organizations. Indeed EPA has not
banned a single chemical under TSCA for nearly 20 years.

Despite our best intentions back in 1976, TSCA is not working
as we hoped that it would when it was enacted. We simply must
be doing something in an effort to protect the public from exposure
to harmful chemicals. This must be done by using sound and reli-
able science as the basis. Further, I must bring up an important
factor that all too often gets neglected: funding. As we work to re-
authorize and revise TSCA, we must work to have an adequate and
consistent stream of funding for the program. Without proper fund-
ing we will not get results and will lead to a constant source of
frustration for everyone involved including industry which des-
p?rately needs certainty in order to compete in a global market-
place.

I am pleased that the committee has convened a series of stake-
holder discussions. This is very important and it is important to
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consumer advocates, environmental groups, and industry play a
role as this process moves forward. I sincerely hope that the proc-
ess continues and that stakeholders will continue to be consulted
as we move forward. I would note that we are still at the beginning
of this process and not at the end. And while I feel we must move
with speed and expeditiousness, I want to point out that undue
haste can result in serious problems.

Mr. Chairman, we have our work cut out for us in reforming The
Toxic Substances Control Act. We clearly need to protect the public,
but we need to do so in a way that does not stifle innovation and
that protects American manufacturing and industry, something
that we have been hearing quite a bit about lately. The United
States has at this time a very fragile economy and we cannot afford
to lose any more jobs in this country than we have already lost. In
fillCt we have to work to actually create jobs through legislation like
this.

This committee has a long and a proud history of taking on the
most difficult legislative challenges and turning out good quality
and not infrequently bi-partisan bills that have gone on to be both
successful in terms of protecting people that we represent and pro-
tecting their jobs and financial security. I am hopeful that reform-
ing The Toxic Substances Control Act could be another story of suc-
cess by this committee. I look forward to hearing our witnesses and
to working with you, Mr. Chairman and the Committee on this im-
portant matter. I yield back the balance of my time.

Mr. RusH. The Chair now recognizes the gentleman from Texas,
my friend, Mr. Barton for 5 minutes, the Ranking Member of the
Subcommittee.

OPENING STATEMENT OF HON. JOE BARTON, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF TEXAS

Mr. BARTON. Well, thank you, Chairman Rush. And I also want
to thank Chairman Waxman, and former Chairman Dingell and of
course our Ranking Member Mr. Whitfield on this Subcommittee
for their excellent work so far on this subject and this Congress.
I am going to submit my formal statement for the record and I am
going to read a little bit from the Republican Memo on this hearing
because I think it is by itself a fairly good opening statement. This
is from the Republican memo on this hearing. It says on July the
22nd, 2010, Chairman Waxman and Chairman Rush introduced
legislation entitled The Toxic Chemical Safety Act. This legislation
would dramatically rewrite Title I of the Toxic Substance Control
Act or TSCA.

This legislation is introduced following the circulation of discus-
sion draft in April, followed by 10 listening sessions for various
stakeholders to express their views on potential improvements to
the technical and policy parts of the draft legislation. TSCA en-
acted in 1976 gives the EPA authority to regulate the manufacture,
processing, distribution, and commerce use and disposal of chem-
ical substances and mixtures. For the purposes of this memo dis-
cussion draft Title I which has the actual authorities related to ge-
neric chemical regulation is the focus. Title I of TSCA is the only
federal environmental law that explicitly gives EPA broad power to
regulate domestic manufacturing.
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In addition, Title I provides EPA authority to gather data on
chemicals, review petitions for the use of new chemicals and take
action against imminent threats to the environment and the public
health. TSCA is a risk based statute that requires the EPA to regu-
late against an unreasonable risk and to do so in the “least burden-
some way. Interestingly section 6C of TSCA requires the EPA to
use another environmental law besides TSCA if a risk of an intrud-
ing human health or the environment could be eliminated or re-
duced in a sufficient—to a sufficient extent by actions taken under
another federal law.”

Finally TSCA contains preemption provisions that do not allow
states to establish testing and other requirements that conflict with
existing federal laws. Mr. Chairman, TSCA has been referred to by
the current EPA administrator as a model federal law. And yet the
discussion draft that yourself and Chairman Waxman have intro-
duced radically changes TSCA. It sets a safety standard that prob-
ably could not be met. It changes the burden of proof; I mean it
is 170 degrees in its change in direction from the current law
which is in my opinion working well.

So I want to commend you, Chairman Rush, and the full Com-
mittee Chairman Mr. Waxman for the process. To your credit you
have put your discussion draft out, you have listened to stake-
holders, you have had meetings with myself, and Mr. Whitfield,
and other Republicans, and you have indicated that you are not
going to have a rush to judgment and no pun intended, Chairman
Rush on this legislation. We have got an expert panel here today
including the Administrator of the program at EPA. I suggest that
we re-listen to them before we decided what to do.

I think it is apparent given that today and tomorrow are the last
two days we are going to be here before the middle of September,
and when we get back in September we are not going to be in ses-
sion hopefully more than two to three weeks before we break for
the campaign for the election. It is very unlikely that we can—are
going to do anything on TSCA unless we decide that you wanted
to just do a straight, clean, reauthorization. Based on this discus-
sion draft, that doesn’t appear to be our intention of our friends on
the Majority. So this is a very important hearing, because it prob-
ably sets the floor for discussion and act in this area in the next
Congress. And with that, Mr. Chairman, I yield back. I do appre-
ciate the hearing, and I do again appreciate the process of the—
of listening, and discussing, and sharing that have been exhibited
on this issue so far in this Congress. Thank you, Chairman Rush.

[The prepared statement of Mr. Barton follows:]
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Statement of the Honorable Joe Barton
Legislative Hearing on H.R. 5820, the Toxic Chemicals Safety Act of 2010
Subcommittee on Commerce, Trade, and Consumer Protection
July 29, 2010

Thank you, Mr. Chairman.

I would like to commend you and Chairman Waxman for not rushing
this bill through committee. And I appreciate that my staff was included
in your meetings with stakeholders. But I think we must still explore the

existing program and only then propose appropriate, workable solutions.

I, of course, want our citizens protected from harmful exposure to
chemicals. I also want to caution against accelerating the process now
because we all know that a rush to regulate is likely to do moré harm
than good. We saw the unhappy consequences of haste with the toy bill,
and that experience should stand as an example of why getting it done

right is usually so much more important that getting it done right now.

As drafted, this bill would have sweeping ramifications for our
economy. By regulating all entities that make, process, sell, or dispose
of anything with é chemical in it, including consumer goods, it directly
impacts every business, every home and every person in America and
shuffle every level of a nationwide manufacturing economy that was
struggling even before the recession drove unemployment to nearly 10

percent.
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In fact, long before the discussion draft was introduced, the Bureau of
Labor Statistics projected that, through 2018, the non-pharmaceutical
side of the chemical industry would suffer a 13 percent decrease in
wages and employment while every other industry of the U.S. economy
combined was projected to increase by 11 percent. Environmental
regulation and legislation were listed as a cause of this steep decline. 1
worry that this bill will only exacerbate this decline and without good

justification.

Let me be more specific about some of the reasons I am so troubled by

this legislation.

First, the testing requirements in the bill are so over the top that they
remind me of the same mistakes made in the toy bill. The bill requires
manufacturers and processors to submit so called “minimum data sets”
to EPA on every chemical they make. It disregards whether EPA
already has the information and it denies the ability to petition EPA if
the requirements are unnecessary in the individual case. These
provisions create bureaucracy for its own sake, waste taxpayer dollars,
needlessly require animal testing, and divert the efforts of research labs

from newer and greener products to handling compliance work, instead.

Secondly, the current administrator of the EPA says the current program

dealing with new chemicals is a model program. Yet, this bill overhauls
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that model program and makes it harder instead of easier to get newer,

safer products to consumers.

Thirdly, the so-called safety standard is neither safe nor standard
because it is so impractical. I am not sure what chemical or combination
could ever meet the test of “reasonable certainty of no harm.” Presidents
and hermits are that sheltered, but ordinary people sometimes need to
cross the street.  This standard was plucked from existing pesticide law
that regulates poisons used on food. Most TSCA-regulated chemicals

are not part of any person’s normal diet.

Finally, the pre-emption provisions in the bill are just irresponsible. It
incentivizes states to enact conflicting laws, which will only undermine
the national marketplace and make products more expensive for

everybody.

Mr. Chairman, I think this bill is unworkable. I am open to being
convinced otherwise by our witnesses, but that’s going to be a steep
order. Americans don’t want unsafe chemicals. They also don’t want
feckless regulations that kill their jobs and make life harder. The federal
government has a blind spot for how ordinary Americans live and knack
for making it tougher on them through well-intentioned bills like this

one.

Thank you and I yield back.
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Mr. RusH. The Chair thanks the Ranking Member and now rec-
ognizes Mr. Green, gentleman from Texas for 2 minutes.

OPENING STATEMENT OF HON. GENE GREEN, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF TEXAS

Mr. GREEN. Thank you Mr. Chairman for holding this hearing.
I would like to welcome both our panels. I want to thank all the
stakeholders for their participation in the process over the last few
months. Your input is valuable to us and as we work towards re-
forming TSCA. I also want to thank the Committee for considering
the input in consideration as the bill was crafted. I hope this dia-
logue will continue as the bill moves through the Committee proc-
ess.

In 1976 The Toxic Substance Control Act was written to ensure
that human health and environment effects on—of chemical sub-
stance were identified and properly controlled prior to placing these
materials in Commerce. However, since then recognition that the
bill needs to be updated to give the EPA the necessary authority
to oversee and regulate chemicals that are hazardous to human
health and the environment has only grown to the point that EPA
is no longer seen as an effective regulator of consumer products.
This need to regulate has been recognized by industry participants
as well as consumer, labor, and environmental advocates alike. So
while it is broadly recognized that changes need to be made in
TSCA, there remains to be some disagreement over the scope of
these changes, and I look forward to hearing from our witnesses
today on their thoughts on the bill before us.

While I appreciate the Committee’s work on this bill, I do have
some concerns about changes made in the new chemicals program
and whether the timelines included in the bill for the EPA to com-
plete their work on reviewing existing chemicals are realistic from
a time and personnel perspective. I believe it is important that
TSCA reform protects consumers, workers, and the environment
while encouraging innovation and ensuring a workable regulatory
program. As we move forward I steep that balance in these objec-
tions with the end result that is beneficial for both the environ-
ment consumers and businesses, and I look forward to working
with our Chairman and our Ranking Member. And again thank
you, and I yield back my time.

Mr. RusH. The Chair now recognizes Dr. Gingrey for 2 minutes.

OPENING STATEMENT OF HON. PHIL GINGREY, A REPRESENT-
ATIVE IN CONGRESS FROM THE STATE OF GEORGIA

Mr. GINGREY. Mr. Chairman, thank you. I have got a written
statement and I would like to submit it for the record. I may para-
phrase some of it, but the distinguished Chairman Emeritus re-
marks are basically the way I feel about this reauthorization of
TSCA. It is necessary. I feel sure that it is necessary. It has been
a long time since the law was basically passed back in 1976. And
certainly we don’t want to expose the public to harmful chemicals;
Not one of the 84,000 under the jurisdiction of TSCA. But when I
read some of these testimonies, I haven’t read every word of every
testimony, of course you always bring up what the harmful effects
are on the children.
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Now I am a physician and indeed an OB—-GYN physician. I have
delivered 5,200 children, babies, and I am concerned about them.
Of course I am concerned about everybody, but I think there is a
great risk here of getting to the point where we literally scare the
bejesus out everybody. In fact I was reading one of the testimonies,
I don’t think I—well, I can find it. I was—go real quickly to page
one and we are going to hear from Mr. Owens, but in the second
paragraph the last sentence it says and maybe this is just a typo,
the time has come to bring TSCA into the 21st century and give
the American people the protection from harmful chemicals they
expect. So they expect harm from the chemicals? That probably
should have read the American people the protection they expect
from harmful chemicals. So you know I have some real concerns
about overshooting here. I think I went into—went to Georgia Tech
as a co-op student back in 1960, and I said I am going to major
in chemistry because I love that ad that DuPont had: Better things
for better living through chemistry. And so you know, it is good to
regulate and make—protect people and everything, but let us not
throw the baby out with the bathwater here. And I really do look
forward to your testimony. Mr. Chairman, I yield back.

[The prepared statement of Mr. Gingrey follows:]



19

Rep. Phil Gingrey
Opening Statement for Hearing on H.R. 5820 — TSCA Overhaul
Commerce, Trade, and Consumer Protection Subcommittee
July 29, 2010

Mr. Chairman, thank you for calling today’s hearing
on H.R. 5820 — the Toxic Chemicals Safety Act of
2010. This legislative hearing is on the legislation
that will overhaul the Toxic Substances Control Act

of 1976.

Under current policy, TSCA directs the
Environmental Protection Agency to regulate all
phases of the manufacturing of chemicals and
identify unreasonable risk of injury from new or

existing chemicals. In regulating these chemicals,

1
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TSCA directs the EPA to use the “least burdensome
option” to reduce the risk of harm while balancing
the benefits provided by the chemical. As a risk-
based law, TSCA relies on the presence of sound
science from both the chemical producers and the

EPA in order to properly implement this law.

Mr. Chairman, the legislation that we have before
us today will fundamentally change our current
system to one that is hazard-based. I would like to
remind my colleagues that the use of chemicals

impacts 96% of everything in the stream of
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commerce, which means that this legislation will
impact nearly everything on the market from raw

material to retail.

As we all know, Article I, Section 8 of the
Constitution calls on Congress to regulate
commerce. One of my biggest fears regarding H.R.
5820 is that because 96% of commerce is directly
impacted by the chemical industry in some way, we
will now be asking EPA to — for all practical

purposes — control commerce.
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Furthermore Mr. Chairman, H.R. 5820 will only
grow the size of the federal government and
substantially increase compliance costs for
companies during production. Unfortunately, there
are some things that the Majority will not tell you

about this legislation.

The most important is that these compliance costs
will either be passed along to consumers or will
force small to mid-sized companies to shut their

doors — shedding even more jobs in this country
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when we have 9.5% unemployment and 16 million

people out of work.

Mr. Chairman, [ believe that this is dangerous
legislation before us today, and I ask that each
member of the Subcommittee listen and learn about
how this legislation will negatively impact our

economy as a whole.

I yield back.
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Mr. RusH. The gentlewoman from Colorado, Ms. DeGette is rec-
ognized for 2 minutes.

OPENING STATEMENT OF HON. DIANA DEGETTE, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF COLO-
RADO

Ms. DEGETTE. Thank you very much, Mr. Chairman. I think we
should put this into perspective. We have 80,000 chemicals present
in Commerce today and many Americans assume that these poten-
tially toxic substances are heavily regulated and are therefore safe.
But somehow, only 200 of the 80,000 chemicals have been required
to undergo EPA mandated testing. Only five are currently under
EPA restrictions. And even more alarming is that American babies
even before they are born are exposed to more than 350 industrial
chemicals, pesticides, and pollutants, most of which are subject to
little or no regulation. Now the reason why we have this situation
is because T'SCA is just frankly inadequate and outdated.

When this law was first put into effect in 1976 it was a ground-
breaking piece of legislation that took steps to limit the country’s
exposure to harmful chemicals and toxins. But despite its initial
success, TSCA failed to anticipate the scientific and technological
developments of the next 30 years that would result in unprece-
dented numbers of chemicals. This updated legislation has a lot of
good benefits. It vastly improves our ability to monitor commercial
chemicals, it has strong disclosure requirements, and equally im-
portantly it doesn’t stop at regulation of current chemicals, but also
inspires innovation with incentives to encourage the development
of new, safer chemical alternatives. And it is our hope that many
of the companies that currently rely on potentially harmful and
toxic chemicals will look at the feasibility of safer options.

So Chairman, I am proud to be an original co-sponsor of this leg-
islation. It was developed with input from everybody and I think
the resulting Act will better equip our regulatory agencies to fight
the dangers. I commend you, I commend the committee staff, and
I hope that our friends on the other side of the aisle will work with
us as we move forward on it.

Mr. RusH. The gentleman from Louisiana, Mr. Scalise is recog-
nized for 2 minutes.

OPENING STATEMENT OF HON. STEVE SCALISE, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF LOU-
ISIANA

Mr. ScALISE. Thank you, Mr. Chairman for having today’s hear-
ing on The Toxic Chemical Safety Act, a bill that would dramati-
cally change chemical regulation in the United States, and severely
impact every sector of our economy particularly places like my
home State of Louisiana that are so dependent on the chemical in-
dustry. Mr. Chairman, Louisiana rates second in the nation in total
chemical industry value output and we are the ninth largest em-
ployer of chemical industry workers in the country.

In addition there are more than 100 major chemical plants lo-
cated in my state not to mention the many petrachemical refiners,
chemical processors, distributors, exporters, and retailers that all
work in Louisiana and provide thousands of quality high paying
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jobs. Simply put the chemical and petrachemical industries are the
very backbone of our state’s economy and the future in economic
well being would be threatened if H.R. 5820 were to become law
in its present form. I have very serious concerns about the legisla-
tion and the consequences it would have for our chemical industry.
First, the scope of the legislation is extremely broad. EPA would
be given unprecedented new authority to regulate chemical sub-
stances, mixtures, and articles and the bill would require a min-
imum data set for every chemical and mixture distributed in Com-
merce. And every chemical and mixture will be subjected to scores
of job killing new regulations. No one in the supply chain would go
untouched.

The scope of this legislation also brings its workability in to
question. I believe the EPA’s resources will be overwhelmed and
the chemical industry will be overburdened with the tracking and
reporting requirements under the bill. It piles up massive regu-
latory burdens on the chemical industry and it gives powers to the
EPA that will not be able to accomplish, which will disrupt Com-
merce and put the industry and EPA into a never-ending loop of
review. Another serious concern I have is the bill’s treatment of
confidential business information. The chemical makeup of com-
mercial chemicals and mixture components will be compromised
meaning that crucial trade secrets and intellectual property will be
lost. Why would a chemical manufacturer or processor try to de-
velop new chemicals or seek new innovative mixtures in America
when their work will be made available to their competitors if they
make it here rather than a foreign country?

And finally, Mr. Chairman, this legislation removes the current
TSCA requirement that EPA analyze a new regulations effects on
employment. This is proof that the proponents of this legislation
know how damaging this bill will be to jobs in the chemical indus-
try, and it flies in the face of claims by this Administration, and
the liberals running Congress that their focused on jobs. And really
I guess the proponents of this legislation don’t want the EPA to
look at the impacts of jobs when the bill gives the EPA the author-
ity to shut down businesses and plants. It doesn’t take a Ph.D. in
economics to understand the impact there. Those actions will de-
stroy jobs. This legislation will cause serious harm to the chemical
industry and put thousands of hard working Americans out of
work. While I am for ensuring that safe chemicals are being manu-
factured and used in Commerce we must create—we must not cre-
ate new federal powers that will defer innovation, destroy Amer-
ican competitives, and Kkill jobs. Thank you, I yield back.

Mr. RusH. The Chair now recognizes the gentleman from Texas,
Mr. Gonzales for 2 minutes. The gentlelady from Florida Ms. Cas-
tor is recognized for 2 minutes.

OPENING STATEMENT OF HON. KATHY CASTOR, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF FLORIDA

Ms. CASTOR. Good morning and thank you, Chairman Rush very
much for this hearing and all of your leadership during this session
of Congress on TSCA reform including H.R. 5820 The Toxic Chem-
ical Safety Act which I am proud to be an original co-sponsor. You
know toxic, or comprehensive TSCA reform has now been put off



26

for a generation, an entire generation. But we have an opportunity
now to confront the threats with toxic chemicals posed to the public
health, and to our families, and to your communities. I mean it was
1976 when The Toxic Substances Control Act was passed and there
were already more than 60,000 chemicals in production in the
United States. And we knew very little about the health and envi-
ronmental impacts. Unfortunately TSCA proved to be very weak
and inadequate. EPA required testing on a mere 200 chemicals de-
spite the years of solid science that has shown that many, many
more are highly toxic. Even more concerning the EPA regulates
just five of the more than 80,000 that are now in circulation. We
can do so much better. This is the United States of America. We
have the science; we have the experts. A particular concern are the
consistent biocumulative toxic chemicals—these PVTs pose an es-
pecially worrisome threat to our communities because they build
up in the food chain, and the human body, and they linger for
years, and because they increase the risk of breast cancer, and
brain cancer, autism, asthma, reproductive disorders, and birth de-
fects. The good news is that we are now the threshold to make real
progress. We have terrific experts here today. We have dedicated
colleagues throughout the halls of Congress and professional staff,
and all of you that are ready to help us modernize chemical regula-
tion. After—so after 34 long years it is time to take action starting
with the worst offenders including PVTs. It is time to alter the bur-
den of proof, move away from the research and delay strategy that
has done a lot of harm to consumers and families. There is so much
at stake for the public health, and our families, and consumers
across America, so I am hopeful that we are going to make
progress. Thank you and I yield back.

Mr. RusH. The chair now recognizes the gentleman from Penn-
sylvania, Mr. Murphy for 2 minutes.

OPENING STATEMENT OF HON. TIM MURPHY, A REPRESENTA-
TIVE IN CONGRESS FROM THE COMMONWEALTH OF PENN-
SYLVANIA

Mr. MuUrPHY of Pennsylvania. Thank you, Mr. Chairman. The
Toxic Substance Control Act of 1976 is in need of critical updates.
Since it was written, thousands of more chemicals have been in-
vented; many have substantially improved public health and pro-
longed life. Vehicles made lighter and safer, building materials
stronger and safer, medical devices and material coatings that are
more useful, reduce rejection by the body, improve medication ef-
fectiveness, and reduce infection of risk. Farms are more productive
and for all these we are thankful for the scientific inventions.

On the other hand there have also been new chemicals associ-
ated with harm and public health. Further substances previously
thought safe were later deemed unsafe after years of research or
after new technologies were developed to test substances. New
technologies not available at the time the product was invented. In
1899, Charles Duell, the then Commissioner of the U.S. Patent Of-
fice declared “everything that can be invented has been invented.”
Well we recognize now how out of step he was, but we are at risk
of applying and codifying a similar standard today. If we were to
apply a far reaching standard that says “ensures for all intended
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uses with regard to public health that there is a reasonable cer-
tainty that no harm will result” I fear this standard must assume
that every test that can be invented has been invented, that every
outcome that can be anticipated has been anticipated, that every
long term cumulative effect of everything has been measured in
every way thinkable and not yet thinkable. This legislation as-
sumes that the EPA is capable of doing these things but assumes—
excuse me the EPA is incapable of doing all these things, but it as-
sumes all private industry is capable of meeting this standard.
Rather it assumes a standard of “We can’t tell you exactly what it
is, and we can’t do it ourselves, but you're responsible for knowing
what we meant now and the future with the tools you don’t have.”
Now I will support standards which say we must work with indus-
try, not abdicate the EPA’s or the FDA’s or anybody else’s role in
independently assessing product safety. But it is difficult to have
a standard applied that no one can quite define but we say we
want you to assume all risk. If we are apply and zero risk standard
legislation we would pass no bills. I hope that this Committee will
continue work on this very, very important issue to move forward
on public health, but let us not immobilize our systems and stand-
ards, and let us help promote further inventions in the scientific
community. Thank you.

Mr. RusH. The gentleman from Illinois will pass, the Vice Chair-
man of the Subcommittee. Ms. Schakowsky is recognized for 2 min-
utes.

OPENING STATEMENT OF HON. JANICE D. SCHAKOWSKY, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF ILLI-
NOIS

Ms. ScHAKOWSKY. Thank you, Mr. Chairman. I want to take just
a different perspective on Mr. Owen’s statement that my good
friend Mr. Gingrey pointed out in the testimony that the time has
come to bring TSCA into the 21st Century and give American peo-
ple the protection from harmful chemicals they expect. I want to
use as case in point the issue of asbestos. Eight thousand Ameri-
cans die each year from complications associated with exposure to
asbestos. In 1989, the Environmental Protection Agency attempted
to use TSCA to issue a rule to ban the use of asbestos citing the
strong evidence of hundreds of studies that conclusively found that
asbestos was extremely hazardous to workers and the public as a
whole. And despite the overwhelming evidence the U.S. Court of
Appeals reversed that decision saying that the EPA had not ful-
filled the necessary burden of proof under TSCA. In Mr. Owen’s
testimony he cites the inability of EPA to phase out the use of as-
bestos in products despite the “unanimous scientific opinion about
the risk” as an example of TSCA’s ineffectiveness. Now I would ac-
tually like to see, there is a process that would allow asbestos to
be phased out. I would like it actually to go even faster and to
allow the EPA to have the authority to immediately ban the most
highly toxic substances like asbestos that including long lasting
chemicals known as persistent bioaccumulative toxic pollutants
(PBT’s) that build up in the food chain to levels that are harmful
to human health and cause environmental harm. But certainly we
want to empower the EPA to do the—to be able to remove from the
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environment those things that we know are killing people. And
right now that is not even the possibility. So I am glad that we are
doing this. I highly support, heartily support the bill. I am a co-
sponsor, and I yield back.

Mr. RusH. The Chair recognizes Mr. Space for 2 minutes.

OPENING STATEMENT OF HON. ZACHARY T. SPACE, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF OHIO

Mr. SPACE. Thank you, Mr. Chairman. I would like to thank you
and Ranking Member Whitfield for holding today’s hearing on
TSCA reform legislation. I am encouraged that we have made some
significant process on this priority and I am especially pleased that
you and your staff engage in lengthy stakeholder process following
the creation of a draft bill and prior to introducing the legislation
that is before us today.

All of us want to see TSCA modernized because we agree that
our current regulatory framework is broken. Indeed even the in-
dustry itself has made that explicit acknowledgement. All of us
strive for safe communities and livable environments. And during
this time of economic down turn part of creating a livable environ-
ment is ensuring that we are maintaining jobs and the American
industries that support them. I think it is important to understand
that there is—this is not a black and white situation here. It is a
very grey area and finding that balance is critical to our success
as a legislature in dealing with an issue which is admittedly one
of grave concern to a lot of people. I look forward to working with
you, Mr. Chairman, and members on both sides of the aisle as we
piece together legislation that protects both the health of our fami-
lies, and the jobs that provide for them. And I happen to be one
who thinks that we can do so in an effective fashion with regards
to both concerns. And with that, Mr. Chairman I yield back.

Mr. RusH. The Chair now recognizes the gentlelady from Ohio,
Ms. Sutton for 2 minutes.

Ms. SuTTON. Thank you, Mr. Chairman. And thank you very
much for holding this very important hearing. I am going to submit
my statement for the record, but this is a critical issue and I look
forward to hearing what the witnesses have to say about how we
might be able to strengthen and perfect this bill going forward.
Thank you, I yield back.

[The prepared statement of Ms. Sutton was unavailable at the
time of printing.]

Mr. RusH. This hearing now will entertain a unanimous consent
request that Mr. Tim Murphy from Connecticut—Christopher, I am
sorry, Mr. Christopher Murphy from Connecticut be allowed to sit
with the panel for the purposes of questioning the witnesses, and
to make some introductory remarks to one of his former constitu-
ents and colleagues Dr. Mitchell. Hearing no objections, so ordered.
Mr. Murphy, you will be allowed to participate in the questioning
of the witnesses. Now it is my privilege and honor to introduce our
five panelists who have sat by very patiently while the members
address their opening statements. And I want to introduce the
panel now. To my left we have Mr. Steve Owens who is the Assist-
ant Administrator of the Office of Chemical and—Chemical Safety
and Pollution Prevention for the EPA. Next to Mr. Owens is Dr.
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Richard Denison. He is a Senior Scientist for the Environmental
Defense Fund. And next to Dr. Denison is our former colleague and
outstanding member of Congress and he now is the President and
Chief Executive Officer of the American Chemistry Council, Mr.
Cal Dooley. And next to Mr. Dooley is Mr. Ken Cook who is the
President of the Environmental Working Group. And seated next
to Mr. Cook is Mr. Howard Williams the Vice President of Con-
struction Specialties, Incorporated of Muncy, Pennsylvania. And
seated next to Mr. Williams is Dr. Mark Mitchell, the president of
the Connecticut Coalition for Environmental Justice. And seated
next to Dr. Mitchell is Ms. Beth Bosley. She is the Managing Direc-
tor of Boron Specialties, LAC—LLC of Valencia, Pennsylvania. And
she is testifying on behalf of The Society of Chemical Manufactur-
ers and their Affiliates. And so again welcome to each and every
one of you. And it is the practice of this Subcommittee to swear in
the witnesses so I will ask if you would please stand and raise your
right hand.

[Witnesses sworn.]

Mr. RusH. Please be seated. Let the record reflect that the wit-
nesses have all answered in the affirmative. Now the Chair recog-
nizes the witness Mr. Owens for 5 minutes.

TESTIMONY OF STEVE OWENS, ASSISTANT ADMINISTRATOR,
OFFICE OF CHEMICAL SAFETY AND POLLUTION PREVEN-
TION, ENVIRONMENTAL PROTECTION AGENCY; RICHARD
DENISON, SENIOR SCIENTIST, ENVIRONMENTAL DEFENSE
FUND; CAL DOOLEY, PRESIDENT AND CHIEF EXECUTIVE OF-
FICER, AMERICAN CHEMISTRY COUNCIL; KEN COOK, PRESI-
DENT, ENVIRONMENTAL WORKING GROUP; HOWARD WIL-
LIAMS, VICE PRESIDENT, CONSTRUCTION SPECIALTIES, IN-
CORPORATED; MARK MITCHELL, PRESIDENT, CONNECTICUT
COALITION FOR ENVIRONMENTAL JUSTICE; AND BETH
BOSLEY, MANAGING DIRECTOR, BORON SPECIALTIES, LLC,
SOCIETY OF CHEMICAL MANUFACTURERS AND AFFILIATES

TESTIMONY OF STEVE OWENS

Mr. OWENS. Good morning. Chairman Rush, Vice Chair Scha-
kowsky, Ranking Member Whitfield, Chairman Emeritus Dingell
and other members of this Subcommittee and the full Committee,
thank you for the opportunity to be with you today to discuss mod-
ernizing The Toxic Substances Control Act or TSCA as it is com-
monly known. The outside—I am sorry, Mr. Chairman, can you
hear me now? Is that better? Sitting here at the little boys table,
so I got to sprite you up a little bit more. So but at the outset, Mr.
Chairman, I want to thank you and Chairman Emeritus Dingell,
and other members of this Subcommittee for the tremendous lead-
ership you have shown on this very important issue. As EPA Ad-
ministrator Lisa Jackson has said on many occasions the public ex-
pects the government to provide assurances the chemicals have
been assessed with the best available science and that unaccept-
able risk has been eliminated. Restoring confidence in our chemical
management system is a priority for EPA and this Administration.
TSCA regulates chemicals manufactured and used in this country.
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And while TSCA was an important step when it was first passed
in 1976 it is the only major environmental statute that has not
been reauthorized since its passage. TSCA is clearly showing its
age and its limitations. Over the last 34 years TSCA has proven
inadequate for providing the protection against chemical risks that
the public rightfully expects. Unlike the laws applicable to drugs
and pesticides, TSCA does not have a mandatory program by which
EPA must review the safety of chemicals. In addition, TSCA places
legal and procedural requirements on EPA’s ability to request the
generation and submission of health and environmental data on
chemicals.

When TSCA was enacted in 1976, it grandfathered in without
any evaluation whatsoever the more than 60,000 chemicals that ex-
isted at that time. More than 24,000 additional chemicals have
been produced since then with the result that EPA’s TSCA inven-
tory now lists more than 84,000 chemicals. Very few of which have
actually been studied by EPA for their risks to families and chil-
dren. Indeed TSCA does not provide EPA adequate authority to re-
evaluate existing chemicals as new concerns arise or as science has
updated. And it does not give EPA full authority to require chemi-
cals to produce toxicity data. As a result, in the 34 years since
TSCA was passed, EPA has been able to require testing on only
around 200 of the more than 84,000 chemicals now listed on the
TSCA inventory as several members of the Subcommittee have
noted. It has also been difficult for EPA to take action to limit or
ban chemicals found to cause unreasonable risk to human health
or the environment. Even if EPA has substantial data and wants
to protect the public against known risks, the law creates obstacles
to quick and effective regulatory action. For example as Vice Chair
Schakowsky and other members of this Committee, in 1989 after
years of study and nearly unanimous scientific opinion EPA issued
a rule phasing out most uses of asbestos in products, and yet a
Federal Court overturned most of this action because the rule had
failed to comply with the requirements of TSCA. In fact, since 1976
only five chemicals have been successfully regulated under TSCA’s
authority to ban chemicals.

The problems with TSCA are so significant that the Govern-
mental Accountability Office has put the law on its high risk list
of items needing attention. Today advances in toxicology and ana-
Iytical chemistry are revealing new pathways of exposure. There
are subtle and troubling effects of many chemicals on hormone sys-
tems, human reproduction, intellectual development, and cognition
particularly in young children. It is clear that TSCA must be up-
dated and strengthened if EPA is to properly do its job of pro-
tecting public health and the environment.

Last September Administrator Jackson announced a set of prin-
ciples on behalf of the Obama Administration to help fix TSCA.
First, chemicals should be reviewed against safety standards that
are based on sound science and reflect risk based criteria protective
of human health and the environment. Second, responsibility for
providing adequate health and safety information should rest on
industry and EPA should have the necessary tools to quickly and
efficiently require testing or attain other information from manu-
facturers relevant to determining the safety of chemicals without
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the delays and obstacles currently in place, and without excessive
claims of confidentiality. Third, EPA should have clear authority to
take risk management actions when chemicals do not meet the
safety standard with flexibility to take into account a range of con-
siderations. Fourth, EPA should have clear authority to set prior-
ities for conducting safety review. Fifth, we must encourage innova-
tion in green chemistry, and support strategies that will lead to
safer and more sustainable chemicals and processes. And finally,
implementation of the law as Chairman Emeritus Dingell pointed
out should be adequately and consistently funded in order to meet
the goal of assuring the safety of chemicals and to maintain public
confidence that EPA is meeting that goal.

Manufacturers of chemicals should support the costs of Agency
implementation including the review of information provided by
manufacturers. Mr. Chairman, a time has come to bring TSCA into
the 21st century and the legislation you have introduced is a big
step toward doing just that. Administrator Jackson and I look for-
ward to working with you, other members of this Subcommittee,
and members of Congress on this very important issue. And I will
be happy to answer any questions you might have.

[The prepared statement of Mr. Owens follows:]
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Testimony of Steve Owens
Assistant Administrator
Office of Chemical Safety and Pollution Prevention
U.S. Environmental Protection Agency
before the
Subcommittee on Commerce, Trade, and Consumer Protection
Committee on Energy and Commerce
U.S. House of Representatives

July 29, 2010

Good morning Chairman Rush, Ranking Member Whitfield, and Members of the
Subcommittee. Thank you for the opportunity to address the Committee today on the
reform of chemicals management in the United States and the newly introduced Toxic
Chemicals Safety Act of 2010. Ensuring chemical safety in a rapidiy changing world,
restoring public confidence that EPA is protecting the American people, and promoting our
global leadership in chemicals management are top priorities for EPA and our

Administrator, Lisa Jackson.

Chairman Rush, | want to thank you, Chairman Waxman, as well as members of this
Subcommittee for your leadership on this very important issue and your efforts to bring
about comprehensive reform of the Toxi¢ Substances Control Act (TSCA). The time has
come to bring TSCA into the 21 Century and give the American people the protection from

harmful chemicals they expect.

Although chemicals are found in virtually everything in our country, there are still significant
scientific gaps in our knowledge regarding many chemicals. That’s why, increasingly, the
public are demanding that the government provide an assurance about the long term safety

of these chemicals.

The Toxic Substances Contro! Act {TSCA), which was enacted in 1976, gives EPA jurisdiction

over chemicals produced and used in the United States. TSCA is the only major
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environmental statute that has not been reauthorized. The TSCA Inventory currently
contains over 84,000 chemicals, few of which have been studied for their risks to children.
Unlike the laws applicable to drugs and pesticides, TSCA does not have a mandatory
program where EPA must conduct a review to determine the safety of existing chemicals.

In addition, TSCA places legal and procedural requirements on EPA before the Agency can
request the generation and submission of health and environmental effects data on existing

chemicals.

TSCA was an important step forward at the time. But over the years, not only has TSCA
fallen behind the industry it is intended to regulate, it has also proven an inadequate tool

for providing the protection against chemicali risks that the public rightfully expects.

Mr. Chairman, the bill recently introduced by you and Chairman Waxman represents an
important step toward providing greater protection for the heaith and safety of the

American people, particularly our chiidren.

When TSCA was enacted, it grandfathered in, without any evaluation, all chemicals in
commerce that existed in 1976. Further compounding this problem, the statute never
provided adequate authority for EPA to reevaluate existing chemicais as new concerns
arose or science was updated, and failed to grant EPA full and complete authority to competl
companies to provide toxicity data. As éresult, in the 34 years since TSCA was passed, EPA
has only been abie to require testing on around 200 of the 84,000 chemicals listed on the
TSCA Inventory. To date, only five of these chemicals have been regulated under TSCA’s

ban authority.

It has also proven difficult in some cases to take action to limit or ban chemicals found to
cause unreasonable risks to human health or the environment. Even if EPA has substantial
data and wants to protect the public against known risks, the law creates obstacles to quick

and effective regulatory action. For example, in 1989, after years of study and nearly
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unanimous scientific opinion about the risk, EPA issued a rule phasing out most uses of
asbestos in products. Yet, a federal court overturned most of this action because the rule

had failed to comply with the requirements of TSCA.

Today, advances in toxicology and analytical chemistry are revealing new pathways of
exposure. There are subtie and troubling effects of many chemicals on hormone systems,
human reproduction, inteliectual development and cognition, particularly in young children.
Itis clear that in order to properly protect public heaith and the environment, TSCA must be
updated and strengthened, including providing the appropriate tools to protect the

American people from exposure to harmful chemicals.

The principlies that Administrator announced last September presented Administration
goals for updating TSCA that would enable EPA to expeditiously target chemicals of concern

and promptly assess and regulate new and existing chemicals.
Let me highlight those principles:

First, chemicals should be reviewed against safety standards that are based on sound
science and reflect risk-based criteria protective of human heaith and the environment.
EPA should have the clear authority to establish safety standards based on risk assessments,

while recognizing the need to assess and manage risk in the face of uncertainty.

Second, the responsibility for providing adequate health and safety information should rest
on industry. Manufacturers must develop and submit the hazara, use, and exposure data
demonstrating that new and existing chemicals are safe. If industry doesn’t provide the
information, EPA should have the necessary tools to quickly and efficiently require testing,
or obtain other information from manufacturers that are relevant to determining the safety
of chemicals, without the delays and obstacles currently in place, or excessive claims of

confidential business information.
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Third, EPA should have clear authority to take risk management actions when chemicals do not
meet the safety standard, with flexibility to take into account a range of considerations, including
children’s health, economic costs, social benefits, and equity concerns. Both EPA and industry
must include special consideration for exposures and effects on groups with higher
vulnerabilities — particularly children. For example, children ingest chemicals at a higher
ratio relative to their body weight than aduits, and are more susceptible to long-term

damage and developmental problems.

Fourth, EPA should have clear authority to set priorities for conducting safety reviews. In ali
cases, EPA and chemical producers must act on priority chemicals in a timely manner, with
firm deadlines to maintain accountability. This will not only assure prompt protection of
health and the environment, but provide business with the certainly that it needs for

planning and investment.

Fifth, we must encourage innovation in green chemistry, and support research, education,
recognition, and other strategies that will lead us down the road to safer and more
sustainable chemicals and processes. All of this must happen with the utmost transparency
and concern for the public’s right to know.

Finally, implementation of the law should be adequately and consistently funded, in order
to meet the goal of assuring the safety of chemicals, and to maintain public confidence that
EPA is meeting that goal. To that end, manufacturers of chemicals should support the costs

of Agency implementation, including the review of information provided by manufacturers.

Mr. Chairman, the bill recently introduced by you and Chairman Waxman takes a step
towards the vision embodied in these principles. This legislation would require that all
chemicals be reviewed against a safety standard that appears to be based on sound science

and reflects risk-based criteria protective of human health and the environment. It would
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squarely place the burden on industry to provide data to demonstrate that chemicals are
safe. It would give EPA significantly greater authority to require any data necessary to
assess the safety of chemicals and to quickly take action on chemicals which cause harm.
The substantial increase in information availabie on toxic chemicals would vastly improve
the understanding of chemical risks and greatly enable government and the public to make
better informed decisions about the chemicals that are in the products we use daily. These
key eleménts represent a significant change in the approach the U.S. has historicaily taken

in regulating chemicals, and if enacted, would substantially update and modernize TSCA.

Further, this legislation addresses a number of other areas the Administration believes are
important in modernizing this nation’s chemicals management efforts, such as encouraging
the development and use of green chemistry and adoption of safer alternatives. it would
set reasonable limits on confidentiality claims while allowing the sharing of critical data -
with appropriate safeguards -- with state governments also regulating chemicals. And clear
authority is given to assess fees to support the operation of an improved chemicals

management program.

Mr. Chairman, your efforts to engage stakeholders have allowed a wide range of parties to
raise issues and identify areas where there is agreement as well as matters for further
debate. We look forward to working with you and this Committee as you move forward

with this important iegislation.

The time has come to bring TSCA into the 21% Century. | would be happy to answer any

questions you may have.
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Mr. RusH. The Chair recognizes Dr. Denison for 5 minutes.

TESTIMONY OF RICHARD DENISON

Mr. DENISON. Thank you very much. Over the last decade a wide
array of concerns has called into question the safety of the thou-
sands of chemicals that we encounter in our everyday lives. Let me
just mention a few of these, many more of which are in my written
statement. Lead began showing up in a host of children’s products
finally leading Congress to impose a ban only to have another toxic
heavy metal cadmium immediately take its place. PBT chemicals
that several members of the Subcommittee have already mentioned
this morning that we were told we would never be exposed to are
now routinely found in the dust in our homes, in our environment,
and even in the bodies of people living in the most remote parts
of the globe. EPA cannot tell us with any accuracy how many
chemicals are actually in Commerce today. And it is forced to per-
form Google searches to find out how chemicals like the hormone-
disrupting bishpenol A are actually used because it lacks adequate
authority to require reporting of chemical production and use.
Eighty-five percent of new chemical notices received by EPA have
no health data whatsoever because unlike every other developed
country in the world, the U.S. lacks a requirement that companies
submit a minimum data set when they notify EPA of the new
chemical. EPA does require testing occasionally but only in a few
percent of cases. These problems, Mr. Chairman can be directly at-
tributed to the failures of The Toxic Substances Control Act. Hap-
pily H.R. 5820 would largely or completely ameliorate these prob-
lems. It provides a comprehensive systematic solution to a set of
problems that we have addressed if at all through a reactive piece-
meal approach. H.R. 5820 will help to protect our health and our
environment while also encouraging innovation, insuring the use of
the best and latest science, and meeting the needs of the market
and consumers for better information. Let me touch briefly on
these three.

First, it will encourage innovation and protect American jobs. It
will allow safer, new chemicals, or those serving critical uses to
enter the market without a safety determination and provide ready
market access to innovative greener chemicals. It will level the
playing field between new and existing chemicals for the first time
requiring existing chemicals to meet a safety standard and by rais-
ing overall U.S. standards it will help U.S. companies compete in
a global economy for customers are demanding safer chemicals and
products.

Second, H.R. 5820 will be informed by the latest science. It will
spur more effective and efficient testing methods that also reduce
cost and the use of animals. It will adopt the same tried and true
risk based safety standard that Congress enacted with over-
whelming bi-partisan support 14 years ago in the Food Quality
Protection Act. And it takes the common sense approach of assess-
ing the aggregate of exposure to different uses of a chemical and
to protect the most vulnerable among us. It incorporates the rec-
ommendations of the National Academy of Sciences and calls on
EPA to frequently update its methods to incorporate the newest
and best science. And it calls for expedited reductions in the expo-
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sure to PBT chemicals a particularly dangerous class of chemicals
that have been targeted by authorities across the globe.

Finally H.R. 5820 will spur the development and access to better
information about chemicals vital not only to EPA safety decisions,
but also to empower to the market to move toward safer chemicals
well in advance of government regulation. It will also directly re-
spond to the growing demand for such information by many Amer-
ican businesses and from consumers. As to workability given the
large number of chemicals involved, the legislation reasonably
phases in requirements over a number of years. It gives EPA the
authority to tailor requirements rather than being one size fits all.
It allows EPA to categorically exempt intrinsically safe chemicals,
and it allows companies to protect legitimate trade secrets while
still allowing EPA to share that information with state govern-
ments where needed. Mr. Chairman, I strongly urge the Sub-
committee to advance this critically important legislation in this
Congress. It represents a once in a generation opportunity to pro-
tect American people and our environment from dangerous chemi-
cals. Thank you.

[The prepared statement of Mr. Denison follows:]
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THE PROBLEM

Qver the past decade, a litany of sericus concerns has emerged that calls into question the
safety of the thousands of chemicals we use and encounter in our everyday lives:

e Lead has shown up in a host of children's products, imported and domestic, finally leading
Congress to impose a ban ~ only to see another toxic heavy metal, cadmium, immediately
take its place, in a most deadly version of the kids' game "whack-a-mole.”

e The science of biomonitoring has revealed that virtually all Americans, including newborns,
carry in our bodies hundreds of toxic synthetic chemicals, many derived from everyday
products — only to learn that no one can tell us how they got there or what effects such a
mixture of chemicals is having on our and our children’s health, because they haven't been
adequately tested or assessed for safety.

= Persistent, bicaccumulative and toxic [PBT) chemicals that we were told we would never be
exposed to —~ such as those used as flame retardants used in furniture and TV casings, in
stain-resistant coatings on textiles and food packaging, and as plastics additives ~ are now
routinely detected in the dust in our homes, in our environment, in marine mammals, and
even in people living in the remotest parts of the globe.

e Qur scientific understanding of how chemicals affect our biology has grown dramaticaily
over the last decade. We now know that the timing of exposures, especially during early
development, is critical; that even very low doses of certain chemicals can have adverse
effects; and that it is the cumulative effects of long-term, real-world exposures to multiple
chemicals that matter most.

o Alarge and growing body of sciantific avidence® is linking chemical exposures to several
serious chronic diseases and disorders that are becoming more prevalent, including:

o leukemia, brain and other childhood cancers, which have increased more than 20%
since 1975;
o breast cancer, which went up by 40% from 1973 to 1998;

asthma, which almost doubled in prevalence from 1980 1o 1995;

autism, diagnoses of which have increased 10-fold in the last 15 years; and

difficulty in conceiving and maintaining a pregnancy, which affected 40% more

wamen in 2002 than in 1982,

e EPA has had little choice but to resort to pleading with the emerging nanotechnology
industry to provide, through a voluntary program, the most hasic information EPA feels it
needs to decide how best to regulate these materials - only to see a level of participation
best described as paltry. Such materials can by no means be assumed to be benign; for
example, one class of nanomaterials — multi-walled carbon nanotubes ~ behaves in a
manner that is ominously similar to asbestos.

e EPAis forcedto perform Google searches to try to identify all of the uses of chemicals like
the hormone-disrupting bisphenol A — because it lacks authority to compel reporting of
chemical uses from all levels of chemical supply chains. And even though people are
exposed 1o such chemicals from many different sources, EPA lacks a mandate to assess the
aggregate risks. i ’

o000
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EPA can't provide even a rough approximation of the actual number of chemicals in
commerce todayor how and where they are used — because EPA is severely constrained in
- collecting even the most basic information from companies that make and use chemicals.
‘Many companies are not even required to notify EPA when they begin to produce a
chemical or use it in a new way. :
85% of all new chemical notices submitted to EPA have no health data whatsoever, and 95%
lack any ecotoxicity data. That's because the U.S. is virtually alone among all developed
- countries in not requiring a minimum data set to be submitted for new chemicals. While
EPA can in theory require subsequent testing, the burdens are so high that it has done so
for at most a few percent of new chemicals.
Residents in low-income communities of color like Mossville, Louisiana (which is surrounded
by 14 chemical plants) are routinely exposed to deadly chemicals like dioxin, benzene and
vinyl chioride in amounts that far exceed general population exposures —yet such
disproportionate impacts need not be accounted for when government conducts risk
assessments on such chemicals, and actions to reduce the exposures are few and far
between. .
The public, state governments and even workers who may be directly exposed to chemicals
are denied access to the great majority of chemical information that companies submit to
EPA. That's because the companies have been given wide latitude to claim it as
confidential, and EPA lacks resources to review the claims to determine.if they are

legitimate.
" o EPAreviews an average of fourteen ~ 14 - out of thousands of such claims made
each year. .

o Companies are under no obligation to routinely test their chemicals. If they do
happen to obtain data showing a chemical they make presents a substantial risk,
they are required to submit it to EPA. Yet when doing so, companies have claimed
the identities of nearly half of those chemicais to be confidential — despite the fact
that Congress ruled such information is ineligible for such protection.

o More than a quarter of industry submissions claimed information as to whether
their chemicals are used in children's products to be confidential.

Earlier this month, President Obama signed a new law to restrict the use of formaldehyde in
plywood and other pressed wood products. In the aftermath of the "toxic trailers” debacle
in which hundreds of victims of Hurricane Katrina were exposed to toxic levels of this known
human carcinogen, Congress had to step in to address the problem after EPA indicated it
lacked authority to do so. Yet this new law limits only one use of one toxic chemical, and it
does nothing to halt the ongoing sale and resale of those trailers for use as housing.

o This sad episode is but one example of how our failure to address chemical risks
stymies innovation toward safer chemicals and products: U.S. companies with safer
alternatives to this use of formaldehyde have struggled to gain market share against
producers of the cheaper, more toxic product.

Finally and most recently, government has been able to provide few answers to the myriad
questions and public concerns raised about the nearly 2 million galions of chemical
dispersants that have been used in the BP oil disaster in the Guif of Mexico ~ in large part
because precious little safety testing has been required. Moreover:
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o No toxicity standard applies to'the approval process for dispersants; as a result there
. has been no incentive for companies to develop safer, more effective dispersants.
o EPA had to cajole and pressure the dispersant maker for weeks before it finally
agreed to identify the ingredients in its dispersants, because EPA lacks adequate
authority to compel disclosure. )

Ali of the problems 1 just described can be attributed, in whole or in part, to the failures of‘our
country's main chemical safety law, the Toxic Substances Control Act {TSCA).

THE SOLUTION

Happily, Mr. Chairman, all of these problems would be largely or entirely ameliorated by
adoption of the legislation you introduced last week, H.R. 5820, the Toxic Chemicals Safety Act
of 2010. It provides the framework for a comprehensive, systematic sofution to a set of
problems that until now have been addressed, if at all, through reactive, piecemeal actions.

Environmental Defense Fund actively participated, both individually and as a member of the
Safer Chemicals, Healthy Families coalition (www.saferchemicals.org), in the intensive 3-month
process your. Subcommittee and Committee staff convened to actively gather and incorporate
feedback on a "discussion draft” of the bili that was introduced in mid-April. Numerous
changes were made to the draft by staff to clarify intent and reflect stakeholder concerns raisec
during that deliberative process.

The result is legislation that reflects the considered input from a wide array of stakeholders — all
sectors of business and industry, health groups, environmental justice and community
organizations, parent groups, the religious community, animal protection organizations, labor,
state regulatory officials, and state and national environmental organizations.

In our view, H.R. 5820 strikes the right balance, by reforming TSCA first and foremost to fully

protect human health and the environment {(including the most vulnerable among us), while

also:

* encouraging and rewarding innovation toward safer chemicals and products;

» informing the chemicals marketplace as well as consumers and the public, while protecting
legitimate business-confidential information; |

o fully utilizing ail available information and new scientific methods so as to reduce costs and
minimize the use of laboratory animais in testing chemicals; and

* providing EPA with the resources it needs to efficiently and effectively carry out its
expanded responsibilities to ensure chemical safety.

My written testimony provides a more detaiied comparison of current TSCA to the Toxic
Chemicals Safety Act that describes the many vital reforms the new legistation includes.

Let me highlight a few features of H.R. 5820 that reflect its sound basis in science and its
balance:
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PROMOTING INNOVATION AND SAFER CHEMICALS: First, the legislation will encourage and
reward innovation in the marketplace, protecting American jobs while ensuring public and
workplace safety. Three examples:

Far from impeding innovation, H.R. 5820 would allow new chemicals to enter the market
without safety determinations if they are intrinsically low hazard, are safer for particular uses
than chemicals already on the market, or serve critical uses. This serves to enhance the
competitive strength of the American chemical industry by providing ready market access to
innovative, safer chemicals. )

H.R. 5820 will level the playing field between new and existing chemicals, by requiring for the
first time that existing chemicals be assessed and shown to be safe in order to remain on the -
market. By also ensuring the safety of new chemicals before they enter commerce, it will help
to position those chemicals — and the companies that innovate them — to satisfy the growing
global demand for safer chemicals and chemical products.

And by raising U.S. chemical safety standards to a level comparable to that in other major
chemical markets across the globe, H.R, 5820 will heip U.S. companies to compete in an
economy where customers are demanding more and better information about the chemicals
they buy, and more evidence of their safety.

ENSURING USE OF THE BEST AND LATEST SCIENCE: Second, H.R. 5820 ensures the best and
latest science is used to inform data requirements and risk-based safety determinations and
address chemicals of greatest concern. it promotes development and use of emerging methods
for testing chemicals that can enhance our knowledge of chemical effects, while increasing
efficiency and minimizing costs and animal use. It calls on EPA to rely on the latest
recommendations of the nation’s premier scientific body, the National Academy of Sciences, in
formulating the risk assessment methodology it will use to support safety determinations. it
requires EPA periodically to review data requirements and assessment methodologies and
revise them to incorporate the best and latest science.

H.R. 5820 establishes a risk-based safety standard that incorporates the common-sense need to
assess the aggregate of exposures to multiple sources of the same chemical, and, where
sufficient science supports doing so, cumuiative exposures to muitiple chemicals that
contribute to the same heaith effect. The standard also reflects the firmly established fact that
certain segments of the population have an enhanced vulnerability to the adverse effects of
chemicals. This is the same tried-and-true safety standard that Congress enacted into law 14
years ago with overwhelming bipartisan support, and that has served us well in protecting
public health from pesticides used on food crops.

H.R. 5820 calls for expedited action to reduce exposures to chemicals identified through
application of rigorous scientific criteria as persistent, bioaccumulative and toxic {PBT}
chemicals to which people are exposed. This particularly dangerous class of chemicals has been
targeted for similar action by authorities across the globe — because they build up in the
environment and the food chain, posing health risks long after their initial release. The

5
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legislation aiso calls for prompt action to address “hot spots,” localities where ample scientific
evidence demonstrates that people are subject to disproportionately high exposures to toxic
chemicals.

MEETING LEGITIMATE INFORMATION NEEDS: Third, H.R. 5820 ensures that more and better
information becomes available on all chemicals, not only informing EPA safety decisions, but
also responding to the growing market demand for such information from many “downstream”
American businesses and from consumers. Chemical producers are required to declare the
chemicals they make and their known uses, and to provide a minimum data set to characterize
their hazards and exposure potential. Producers are-also to provide their commercial
customers with information on the chemicals they purchase and use, enhancing chemical users'
ability both to make informed decisions and to report to EPA on their own uses of chemicals.

At the same time, given the large number and diversity of chemicals involved, the legistation
reasonably phases in the new data requirements over a number of years; gives EPA the
authority to tailor data requirements to specific types or groups of chemicals, rather than
applying a one-size-fits-all approach; reduces both the costs and use of animals in testing by
allowing a range of methods to be used to fulfill data requirements; and allows EPA to
categorically exempt intrinsically benign chemicals from information as well as other
requirements. It also retains the ability of companies to protect legitimate confidential
business information (CBI), while allowing EPA to share CBI with state, local and Tribal
governments and ensuring full public access to non-CBI.

Mr. Chairman, | strongly urge the Subcommittee to advance H.R. 5820, the Toxic Chemicals
Safety Act of 2010, in this Congress. This critically important legisiation represents a once-in-a-
generation-opportunity to protect the American people and our environment from dangerous
chemicals.

Thank you.

* summarized in The Health Case for Reforming the Toxic Substances Contral Act, 2010, available at

http://heaithreport.saferchemicals.org/.
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Comparison of key policy elements under the
Toxic Substances Control Act and the Toxic Chemicals Safety Act of 2010

Currently under the Toxic Substances Control Act

Under the Toxic Chemicals Safety Act of 2010

SAFETY DATA: Few data call-ins are issued, even
fewer chemicals are required to be tested and no
minimum data set is required even for new
chemicals,

Up-front data call-ins for all chemicals would be required:
A minimum data set {MDS) on all new and existing
chemicais sufficient to determine safety wouid be
required to be developed and made public.

BURDEN OF PROOF: EPA is required to prove harm
before it can regulate a chemical.

Industry would bear the legal burden of proving their
chemicals are safe.

ASSESSMENT OF SAFETY: No mandate exists to
assess the safety of existing chemicals. New
chemicals undergo a severely time-limited and
highly data-constrained review.

Both new and existing chemicals would be subject to
safety determinations as a condition of entering or
remaining on the market, using the best available science
that relies on the advice of the National Academy of -
Sciences.

SCOPE OF ASSESSMENT: Where the rare chemical
assessment is undertaken, there is no requirement
to assess all sources of exposure to a chemical, or
to assess risk to vulnerable populations. No
guidance is provided on how to determine whether
a chemical presents an "unreasonable risk."

The safety standard would require EPA to account for
aggregate and cumulative exposures to all uses and
sources of a chemical, and to ensure protection of
vuinerable populations that may be especially susceptible
to chemical effects {e.g., children, the developing fetus)
or subject to disproportionately high exposure {(e.g., low-
income communities living near contaminated sites or -
chemical production facilities).

REGULATORY ACTION: Even chemicals of highest
concern, such as asbestos, have not been able to
be regulated under TSCA’s. “unreasonable risk”
cost-benefit standard. Instead, assessments often
drag on indefinitely without conclusion or decision.

Chemicals would be assessed against a heaith-based
standard, and deadlines for decisions would be specified.
EPA would have authority to restrict production and use
or place conditions on any stage of the fifecycle of a
chemical needed to ensure safety.

CHEMICALS AND EXPOSURES OF HIGH CONCERN:
No criteria are provided for EPA to use to identify
and prioritize chemicals or exposures of greatest
concern, leaving such decisions to case-by-case
judgments.

EPA would develop and apply criteria to identify toxic
chemicals that persist and build up in the environment
and people (PBTs), and promptly mandate controls to
reduce use of and exposure to such chemicals. “Hot
spots” where people are subject to disproportionately
high exposures would be specificaily identified and
addressed.

INFORMATION ACCESS: Companies are free to
claim, often without providing any justification,
most information they submit to EPA to be
confidential business information {(CB!), denying
access to the public and even to state and jocal
government. EPA is not required to review such
claims, and the claims never expire.

Alt CBI claims would have to be justified up front. EPA
would be required to review them, and only approved
claims would stand. Approved claims would expire after
a period of time. Other levels of government would have
access to CBI.

RULEMAKING REQUIREMENTS: To require testing

or take other actions, EPA must promuigate
regulations that take many years and resources to
develop.

In addition to the MDS requirement, EPA would have
authority to issue an order rather than a reguiation to
require reporting of existing data or additional testing.
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Mr. RusH. The chair now recognizes our former member of the
Congress—I was elected with him in ’93. Mr. Dooley is recognized
for 5 minutes for the purposes of opening statement. I want to wel-
come you back to the—this House of Representatives.

TESTIMONY OF CAL DOOLEY

Mr. DooLEY. Thank you, Mr. Chairman, I am delighted to be
back, and I want to thank you and Congressman Whitman, as well
as members of the Subcommittee for inviting me to testify today.
Chemical and chemical regulations have a broad impact on the
American economy. A sustainable American chemistry industry is
critical to American security and economic health, and that is why
the American Chemistry Council last year introduced 10 principles
around which we believe TSCA modernization can and should be
designed. But briefly it is our view that any approach toward up-
dating chemical regulation should insure worker, and consumer,
and public safety as its highest priority, preserve the ability of the
United States to serve as the innovation industry of the world, to
protect the hundreds of thousands of American jobs fueled directly
and indirectly by the business of chemistry. Recently I was de-
lighted to hear Speaker Pelosi announce for the balance of this leg-
islative session Democrats would focus on a Make It in America
theme. While not always obvious that chemistry, industry, and the
industries, and businesses that rely on it at the core of our manu-
facturing sector, the chemical manufacturing sector alone employs
more than 800,000 American workers. 96 percent of all manufac-
tured goods are touched in some way by chemicals. We firmly be-
lieve that reforming TSCA to enhance the safety assessment of
chemicals while maintaining the ability of the U.S. chemical indus-
try to be the international leader in innovation and manufacturing
are not mutually exclusive. However, we must strike the right bal-
ance and our assessment of H.R. 5820 as currently drafted pro-
motes unworkable approaches to chemical management. It creates
additional burdens that do not contribute to and in fact detract
from making advancements in safety while coming up short with
respect to promoting innovation and protecting American jobs. In
my written testimony I acknowledge that there have been signifi-
cant improvements over the discussion draft and—but today with
my limited time I want to focus on some of the provisions that con-
tinue to be a great concern.

First, let me approach—address the safety standard. I am con-
fident that everybody agrees that when someone gets behind the
wheel of a car, buys a piece of furniture, or puts on clothing, the
chemicals in those products should be safe for their intended use.
However the safety standard as established in this bill sets an im-
possibly high hurdle for all chemicals in commerce that would
produce technical, bureaucratic, and commercial barriers that
would stifle the manufacturing sector. This—for example the bill
requires that aggregate exposure to a chemical or a mixture meets
the reasonable certainty of no harm. This means that when a
chemical or mixture is listed for a safety determination, the manu-
facturer carries the burden of showing with reasonable certainty
not just that the chemicals used, or the chemical poses no harm,
but that all other aggregate exposures from all other uses of that
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chemical pose no harm. Even more troubling are the provisions in
the bill that would identify chemicals that would be subject to a
safety determination. The bill identifies 19 specific chemicals and
requires within 12 months that the Administrator of EPA develop
and maintain a list of 300 chemicals that would be subject to a
safety determination. I don’t have a clue, you know, what the ra-
tionale was to identify 300 chemicals, but I do know that there are
significant real world consequences resulting from a chemical being
listed. Again the legislation requires that the manufacturer bear
the burden of proof. As an industry, we are prepared to accept a
greater responsibility to ensuring that we provide the date that
meets an appropriate safety standard, but what is troubling is that
there is no requirement that EPA evaluates the information we
submit and render a safety determination during a specific time
frame. Furthermore, under the bill if the EPA does not issue a
safety determination for whatever reason, it would prohibit any
new use of the chemical. Now you don’t have to be a rocket sci-
entist or a chemical engineer to understand the impact that this
policy will have on innovation and product development in the
United States. Regardless of the environmental, the economic, or
the societal benefits, and attributes of a product if this contains one
of the 300 chemicals listed it would be shut out of the market for
reasons that have nothing to do with the risk of that product and
the exposure that it would present to consumers or the environ-
ment. And it shouldn’t be lost on any of you that this legislation
would require every chemical and mixture that is in Congress to
eventually be subject to this safety determination. You know when
you think about the impacts that this has, I mean, they are so dra-
matic because you can have—this is a piece of polysilicon. This is
a very common chemical that has an additive that goes into solar
panels that you see here, it is in the, you know, the blackberrys,
and the cell phones we use. It is in the computers that we use
every day. If perhaps one of these chemicals that are in all these
products was in fact on that safety determination, that list of 300,
and the Administrator of EPA didn’t take action in a timely man-
ner and issue a determination, it would ban any new use of this
polysilicon on any new application regardless of the actual expo-
sure and the increased risk that would emanate or result from that
product. Clearly this is something that runs contrary to the inter-
est of providing and insuring the United States maintains at the
forefront of innovation. We also have serious concerns about the
new chemicals provisions, we have serious concerns as well about
the import provisions which we acknowledge that there was a good
faith effort to try to maintain a level playing field and I hope that
we have the opportunity to address some of those during our ques-
tion and answer period.
[The prepared statement of Cal Dooley follows:]
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Mr. Chairman, Congressman Whitfield, members of the Subcommittee —
thank you very much for inviting me to testify today. As everyone on this
committee knows, the American Chemistry Council is a strong advocate
of reform of the Toxic Substances Control Act.

Chemicals and chemical regulation have a broad impact on the American
economy. A sustainable American chemistry industry is critical to
American security and economic health,

This is why we introduced ten principles around which we believe TSCA
modernization can and should be designed. Put briefly, it is our view that
any approach toward updating chemical regulation should

¢ Ensure worker, consumer and public safety as its highest
priority;

e Preserve the ability of the United States to serve as the
innovation engine for the world; and

e Protect the hundreds of thousands of American jobs fueled
directly and indirectly by the business of chemistry.

Recently, we were delighted to hear Speaker Pelosi announce that for the
balance of this legislative session Democrats would focus on a “Make it
in America” theme. While not always obvious, the chemistry industry
and the industries and businesses that rely on it are at the core of our
manufacturing sector. For example, the chemical manufacturing sector
alone employs more than 800,000 American workers. And, 96% of all
manufactured goods are touched in some way by chemistry.

First and foremost, our industry is committed to ensuring our chemicals
are safe for their intended use. And we firmly believe that reforming
TSCA to enhance the safety assessment of chemicals while maintaining
the ability of the U.S. chemical industry to be the international leader in
innovation and manufacturing are not mutually exclusive.

However, we must strike the right balance and our assessment of H.R.
5208 as currently drafted promotes unworkable approaches to chemicals
management.
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It creates additional burdens that do not contribute to and, in fact, detract
from making advances in safety, while coming up short with respect to
promoting innovation and protecting American jobs.

I greatly appreciate the task you have undertaken. I also greatly
appreciate your willingness to listen to our ideas both during the
stakeholder process and today at this hearing. My simple request is that
we recognize that chemicals management is an extremely complex
undertaking that affects the entire American economy and there is much
more work that needs to be done.

As to HR 5820, I want to first acknowledge that the bill, as filed,
attempts to address some concerns that ACC and others had with the
original discussion draft.

For example, the legislation makes it explicit that safety determinations
should focus on “intended uses” for chemicals (though there are troubling
uncertainties as to how this would be applied under the safety standard as
presented in the bill).

It now mandates that EPA develop tiered and varied approaches to gather
the data that would be required on chemicals — in keeping with the
principles of sound science.

The bill also allows for the renewal of confidential business information
claims (although, again, troubling concerns remain).

Despite some improvements, there are still significant fundamental issues
in the legislation that undermine its workability.

In modernizing TSCA we need to take stock of the shortcomings we are
trying to improve and build on what currently works. Most stakeholders
have pointed to the lack of a systematic look back at the grandfathered
chemicals in the current program as an area that needs to be addressed —
and we agree.

They have also suggested that current TSCA can make it difficult for
EPA to get the information it needs and take appropriate actions due to
burdensome requirements — and we agree with that as well. But it is
important to note that many believe the new chemicals program under
current law is working quite well.
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There are many aspects of HR5820 that we feel need to be addressed.
Today, I’d like to highlight three: the safety standard, the regulation of
new chemicals and the regulation of products imported into the United
States.

SAFETY STANDARD

I am confident everyone agrees that when someone gets behind the wheel
of a car, buys a piece of furniture or puts on clothing, the chemicals in
those products should be safe for their intended use.

However, the safety standard as established in this bill sets such an
impossibly high hurdle for all chemicals in commerce that it would
produce technical, bureaucratic and commercial barriers so significant
they would be the law’s undoing.

For example, the bill requires that “aggregate exposure™ to a chemical or
a mixture meets the “reasonable certainty of no harm” standard.

This means that when a chemical or mixture is listed for a safety
determination, the manufacturer(s) carries the burden of showing with
reasonable certainty not just that the company’s use of the chemical and
any resulting exposures from those uses pose no harm, but that all other
aggregated exposures from all other uses of the chemical pose no harm.
It is not clear to us how any company could actually do that.

TSCA regulates thousands of chemicals, many with hundreds of uses.
TSCA chemicals have industrial applications and consumer product
applications. I am not sure how industry or the EPA would be able to
gather enough information to meet this aggregate exposure standard for
each and every chemical.

In addition to aggregate exposure, HR 5820 also requires EPA to
consider the “cumulative effects of exposure to chemical substances or
mixtures in making its safety determination.”

The term “cumulative effects” is undefined and at present there is neither
sufficient data nor a sufficient process in science to conduct a proper
analysis of cumulative risk,

The bill also directs EPA to incorporate recommendations from a recent
National Academy of Sciences report called “Science and Decisions,”
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which includes some that are quite useful, but others that remain very
controversial and are not based on the best available science.

The result of these and other aspects of the safety standard as currently
articulated in HR 5820 would be tremendous uncertainty and a
bureaucratic stalemate, which would result in less innovation, and job
losses rather than job creation. The combined effect would place a
serious drag on an already sputtering economy.

NEW CHEMICALS

With respect to new chemicals, many have commented that EPA’s
current process is the most effective part of existing chemical
management regulations.

But the new approach in HR5820 ~ such as its overly-broad definition of
adverse effects and the amount of upfront data required before a new
chemical can be put on the market - will effectively discourage the
introduction of new chemicals, including new greener chemicals, into
commerce in the United States.

If EPA cannot render a timely decision — and doing so may prove to be
an overwhelming task-- new chemicals would essentially be barred from
the U.S. market.. Even a better resourced EPA will struggle to make
these new chemicals decisions while simultaneously evaluating existing
chemicals, receiving and managing thousands of minimum data sets and
making routine declarations of new uses of existing chemicals. Timely
action is almost unimaginable.

Our customers won’t stop asking for new chemistries because EPA is
unable to act. The result will be that this innovation moves to other
countries with more manageable regulatory regimes — and the production
of these new chemistries will move with it. We would export innovation
and jobs instead of products. Moreover, EPA will now have a full year to
approve a new chemical, which is considerably longer than the 90-day
period now afforded the agency. The extended time cycle just doesn’t
work with the realities of the marketplace.

There are better ways to do this — such as requiring additional data as a
new chemical’s volume increases or as its use patterns undergo
significant change.
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Related to new chemicals is the provision that provides incentives for
development of what are defined as “safer” alternatives. On the surface
this sounds appealing but the approach suggested in the bill is
problematic.

If a chemical meets the safety standard, it is, by definition, safe for its
intended uses. Under the safer alternatives provision, EPA is forced to
engage in the impossible and inappropriate task of picking winners and
losers among a class of chemicals, all of which have already been
deemed to be safe.

By way of example, is a chemical that has a higher flammability but
lower acute toxicity a “safer” chemical? Who is best equipped to make
that determination?

Just as troublesome is a provision casting doubt over the future of the
existing polymer exemption even though in 1995 EPA reviewed the
safety of polymers and concluded that this exemption was appropriate.
This provision would create serious uncertainty over the future of a majoi
economic engine in our industry.

Innovations in polymer chemistry are creating jobs and providing energy
savings by light-weighting vehicles, by creating the products that harness
wind and solar energy, and by making appliances, homes and commercial
buildings more energy efficient. It would be a giant step backwards to
drive the development of these products and the jobs they create off our
shores.

IMPORTERS OF ARTICLES

In the discussion draft, one of our greatest concerns was that it created an
expensive and time-consuming regulatory burden that would put U.S.
manufacturers at a competitive disadvantage to our international
competitors. It unintentionally created a double standard by permitting
overseas manufacturers the freedom to avoid most of the regulations that
would be imposed on domestic manufacturers.

In response to this concern, H.R. 5820 puts the burden of compliance on
the retailer and other importers in a manner that is unworkable,
unenforceable and not compliant with international trade laws.
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For example, a company importing products from China may be required
to certify that that the Chinese exporter has conducted a full assessment
of the aggregate exposure risk of that product in the United States,.

While we agree that you need to avoid double standards, we’re entering
into an area of extraordinary complexity that must be thoroughly
evaluated. We do not believe the proposed approach is workable, and
this, again, reflects the magnitude of the challenge before Congress in
addressing chemicals management.

CONCLUSION

For TSCA modernization to succeed, consumers, industry, investors and
government alike need a system that is sound, fair and provides a high
degree of certainty. Regulatory certainty and workability are critical to
the success of U.S. businesses. National uniformity, rather than a
patchwork of state laws, is also important.

We must recognize that this is an issue of great national significance. It
needs to be addressed in a manner that recognizes its complexity, takes
into account what we’ve learned from TSCA and other regulatory
programs and sets up the EPA for success. Reforming TSCA the right
way ensures we will “Make it in America.”

Modernization of TSCA must also be done in a way that allows the
United States to maintain its preeminent role as the country that
innovates, the country that makes things and the country that provides
jobs and economic security to its people.

HR 5820 includes some improvements over the discussion draft
circulated to this committee in the spring, but its foundation is still
unworkable. There is clearly significant work that remains to be done.

To that end, the American Chemistry Council and its members are
committed to continuing to work with this committee and with other
stakeholders to modernize the law in a meaningful and effective way.

We firmly believe that you can develop legislation that ensures safety
while promoting innovation and protecting jobs.

Thank you again for this opportunity, I look forward to your questions.
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Mr. RusH. The Chair now recognizes Mr. Cook for 5 minutes.

TESTIMONY OF KEN COOK

Mr. Cook. Mr. Chairman, thanks for the opportunity to testify
today, and Mr. Whitfield, and other members of the Committee.
When it comes—oh I am sorry—when it comes to protecting the
public from toxic

Mr. RusH. Pull the mic closer to you please.

Mr. Cook. When it comes to protecting—you still can’t hear?

Mr. RusH. No, turn it on, yes.

Mr. Cook. It wasn’t—it says it is on. All right, sorry. I guess it
is—technological breakdown—should I try the other mic? I am
about halfway through my testimony already.

Mr. DOOLEY. So far my plan is working.

Mr. Cook. Cal says his plan is working. When it comes to pro-
tecting the public health from toxic industrial chemicals Mr. Chair-
man, The Toxic Substances Control Act has been so ineffective for
so long a lot of people forgot it was on the books or didn’t even
know it was. It was the one environmental law according to their
own internal documents that the industry was actually satisfied
with, liked, because unlike the Clean Air Act or the Clean Water
Act, or other statutes, TSCA really didn’t interfere with their busi-
ness very much at all. And when the EPA did try and use The
Toxic Substances Control Act under the first President Bush to ban
a notorious stone cold killer, asbestos, the law itself defeated the
agency.

Now this law is defeating the chemical industry. Because TSCA
leaves the government so stunningly unable and powerless to deal
with this soup of toxic industrial chemicals that are in the environ-
ment, that are in all of us, the American public has lost confidence,
has lost trust that the products they are using, the chemicals they
are exposed to are safe. Now the chemical industry wants a strong
law behind it instead of a weak law underfoot. Within the environ-
mental community TSCA was the crazy aunt in the attic that no
one talked about and wanted to forget with one exception, the En-
vironmental Defense Fund which to its great credit maintained a
focus on this statute when most of the rest of us were not paying
attention.

Mr. Chairman, you, Mr. Waxman, your co-sponsors and the ex-
traordinary staff that has put so much work into this, you have
changed all of that. With the introduction of this bill which when
it becomes law will be the strongest public health environmental
statute in the world. There is not a person in this room, not a one,
not a person in this country, not a one who does not now have in
their body, in their blood dozens, if not hundreds of TSCA regu-
lated chemicals that are known to cause cancer in laboratory ani-
mals or in people—known. How many carcinogens? We don’t know.
Nearly a century into the chemical revolution no one, not govern-
ment, not my friends in industry has bothered to look. As the
President’s cancer panel reported earlier this year we are largely
left to speculate if those chemicals alone or in combination are con-
tributing to cancer and how much they may be contributing. What
that landmark panel’s report did say is that we have grossly under-
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estimated the role these chemicals have played in the surge of can-
cer.

Here is what is not speculation, Mr. Chairman. Half of all the
men in this country, a third or all women will one day hear a doc-
tor say to them you have cancer. I have nothing to tell you, Mr.
Chairman about those moments. It has gripped my family, my
loved ones, as it has the families of everyone in this room. What
could be worse? Let me tell you. Every baby born in this country
today for decades past has come into the world pre-polluted with
a load of toxic carcinogenic chemicals, pre-polluted with a load of
chemicals that threaten the intricate wiring of their delicate rap-
idly developing brains; pre-polluted with a mix of chemicals that
upset their exquisitely sensitive hormone systems that will regu-
late their bodies for the rest of their lives and many more chemi-
cals circulate through that 300 quarts of blood while they are in
the womb that can affect virtually every organ system in their
body. Pollution from the industrial chemicals that you see to regu-
late with this landmark legislation begins in the womb. We know
this because my colleagues have done the studies, the pioneering
studies that documented it.

Mr. Chairman, I have to commend you for this legislation. It is
far reaching. I believe it is fair. I want to talk very briefly about
three points. We believe strongly that the standard reasonable cer-
tainty of no harm borrowed very usefully from the pesticide law
that has helped our companies lead the world in that marketplace
is vital. Two, we believe very strongly that biomonitoring should be
at the center of this bill more so than it is now. We would encour-
age you to look back at the kid safe chemicals act because our more
than 100,000 supporters who signed a petition to this committee,
almost a million supporters in total, they want to know what
chemicals are in the blood of babies in the womb. And they want
to know, if those chemicals are in there, are they safe? We expect
the government to be able to do that.

One final point, Mr. Chairman, I think you have struck the right
balance on confidential business information, the right balance in
addition on most of the other provisions in the bill that would en-
courage the government to divulge more information obtained from
the industry. They do bear the burden to demonstrate that their
chemicals are safe in commerce. Thank you.

[The prepared statement of Mr. Cook follows:]
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Mr. Chairman and distinguished members of the subcommittee: My name is Kenneth A. Cook, I am the
President and Co-Founder of Environmenta! Working Group (EWG), a nonprofit research and advocacy
organization based in Washington, DC, with offices in Ames, Iowa, and Qakland, California. Thank you
for holding this important hearing and for offering me the opportunity to testify.

I want to thank you, Chairmen Rush and Waxman, for your leadership in initiating this long overdue
policy debate over how to reform the Toxic Substances Control Act of 1976 (TSCA). Your bill, HR.
5820, the Toxic Chemicals Safety Act of 2010, is essential to fixing our broken toxic chemicals policy. .
We applaud you and your staff for conducting an extensive stakeholder process with numerous groups,
including our colleagues in the environmental community, organized labor, health-affected groups,
healthcare providers, the chemical industry, the consumer products industry and other interested parties.
The strong foundation you have laid will build broad, deep support for this landmark legislation. EWG
staff have met with every office represented on this committee to discuss the urgent need to reform
TSCA.

Modern science has transformed the debate over toxic chemicals policy and underscored the need for
H.R. 5820. In 2005, a biomonitoring study commissioned by EWG found more than 200 synthetic
industrial chemicals in the umbilical cord blood of 10 newborn infants (EWG 2005a). We discovered
that even before they were born, these 10 children had been exposed to a long list of dangerous
chemicals, including dioxins and furans, flame retardants, and active ingredients in stain removers and
carpet protectors. We also found lead, polychlorinated biphenyls (PCBs) and pesticides banned more
than 30 years ago. Last year, in tests of cord blood samples from 10 more newborns, we found
comparable unsettling results, including bisphenol A (BPA), a synthetic estrogen that disrupts the
endocrine system, and perchlorate, a rocket fuel component and thyroid toxin that can alter brain
development (EWG 2009a). The second group of children we tested happened to be of African
American, Asian-Pacific and Latino heritage, but their body burdens were very much like the first
group, whose ethnic and racial identities are unknown. What this means is that all of us are united by an
inescapable and profoundly disturbing reality: toxic chemical pollution begins in the womb.
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EWG and Centers for Disease Control and Prevention surveys of the scientific literature have found
very few tests of umbilical cord blood for industrial chemicals. The few studies that exist have found up
to 358 chemicals in cord blood from American newborns (Attachment A). More comprehensive testing
would very likely find many more chemicals polluting the bodies of Americans, young and old. Since
1976, when President Ford signed the Toxic Substances Control Act into law, chemical manufacturers
have registered for use more than 80,000 chemicals. More than 15,000 chemicals have been
manufactured or imported in medium-to-high amounts over the past 25 years. Biomonitoring tests of all
Americans have involved less than one percent of those compounds. Over the past 15 years, EWG has
tested more than 200 people for 540 chemicals and found up to 482 of them. The more chemicals we test
for, the more we find. Meanwhile research on chemicals that are biologically active in extremely small
amounts has exploded (Attachment B). The substantial public health costs associated with toxic
exposures, ranging in the tens of billions of dollars, continue to rise (Attachment C).

In April 2010, the President’s Cancer Panel concluded that “to a disturbing extent, babies are being born
pre-polluted.” It declared that the number of cancers caused by toxic chemicals is “grossly
underestimated” and warned that Americans face “grievous harm” from largely unregulated chemicals
that contaminate air, water and food (President’s Cancer Panel 2010).

As modern science has demonstrated, we must reform federal law through H.R. 5820 to ensure that new
chemicals are safe for kids, our most vulnerable population, before they are allowed to go on the market.
Each day brings another jarring headline as new research documents the health dangers of toxic
chemicals. The need for H.R. 5820 has never been more urgent.

Voices from across the political spectrum are calling on Congress to reform, modernize or overhaul this.
failed law. The American Chemistry Council’s principles to modemize TSCA and the Safer Chemicals,
Healthy Families Coalition’s principles of reform provide excellent frameworks for engagement, debate
and consensus building, EWG’s principles for reform are embodied in the Kid-Safe Chemicals Acts of
the previous two Congresses, many elements of which remain in H.R. 5820. We have strongly supportec
those principles since “Kid-Safe” was first introduced five years ago.

Reasonable Certainty of No Harm. We applaud H.R. 5820’s risk-based approach to regulation, and
we support expedited risk assessments and actions on persistent, bioaccumulative toxins as set forthin
Section 32. (EWG Testimony 2010). We strongly support Section 6’s explicit language that would
squarely place the burden of proof on industry to show that its products are safe for public health and
vulnerable populations. We believe that the “reasonable certainty of no harm” safety standard in Section
6 of H.R. 5820, language similar to that of the well-regarded Food Quality Protection Act of 1996,
should replace TSCA’s futile “unreasonable risk of significant injury to health or the environment”
regime. A “reasonable certainty of no harm” standard would require the Environmental Protection
Agency (EPA) to consider aggregate exposures and all exposure routes, again, a principle usefully
borrowed from FQPA. H.R. 5820 requires that both existing and new chemicals must meet this safety
standard, a needed clarification from the discussion draft. We applaud the requirement to make public
safety determinations.

Minimum Data Set. Section 4 outlines key data sets that manufacturers would be required to give the

EPA, including chemical identity, substance characteristics, biological and environmental fate and
transport; toxicological properties; volume manufactured, processed, or imported intended uses, and
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exposures from all stages of the chemical substance or mixture’s lifecycle that are known or reasonably
foreseeable. We support the language that provides for tiered testing and data sharing to reduce costs
‘and minimize animal testing, It is essential to an effective toxics policy that EPA have clear authority to
require additional testing and ask for any study needed to better understand the risks of any chemical.
‘We would like to see clear requirements that industry disclose chemical dossiers prepared for: the
European toxics regulatory framework Registration, Evaluation, Authorisation and Restriction of
Chemicals (REACH); EPA’s voluntary High Production Volume challenge program; internal uses; data
from other government agencies, such as the Food and Drug Administration; the National Children’s
Study; EPA’s TOXCAST and other high-throughput screening batteries. Lack of data must never again
be an obstacle to protecting public health. Section 4 of H.R. 5820 puts us on the track to accomphshmg
that goal.

Prioritization & Biomonitoring. Detection of a chemical in umbilical cord blood does not prove that it
will cause harm. As researchers have mapped more and more of what we have dubbed the “human
toxome,” however, scientists, public health experts and policymakers have embraced biomonitoring as
the logical foundation for regulation of industrial chemicals. The Kid-Safe Chemicals Act, H.R. 6100,
as introduced in the 110™ Congress, would have prioritized safety assessments by focusing first on the
chemicals that show up in people. The measure would have required phasing out production and use of
chemicals found in human umbilical cord blood unless rigorous testing showed these substances to be
safe.

EWG’s nearly one million supporters, the vast majority of whom are parents, and the more than 111,000
citizens who signed our Kid Safe Chemicals petition will be disappointed that H.R.5820 will not ensure
that the government has determined what industrial toxic chemicals pollute babies in the womb, or that
the government will not ensure the safety of chemicals that are “pre-polluting” babies. The text of our
petition reads as follows:

Babies are born pre-polluted with 100’s of toxic chemicals. our broken toxics law is
failing them. we need your help te change that, EWG tested the umbilical cord blood
of 10 newborn babies and found nearly 300 chemicals, including BPA, fire retardants,
lead, polychiorinated biphenyls (PCBs) and pesticides that were banned more than 30
years ago. Speak up for change. Our kids deserve it. Bills to overhaul federal toxic
chemicals policies are now moving through Congress. They would require that all
chemicals be proven safe for children before they can be sold. Lawmakers in Washington
need to know that you want strong reforms for our broken toxics law. Please sign this
petition to demand that Congress take action to make chemicals in consumer products
kid-safe.

We believe that much of the tremendous momentum for public support of toxic chemicals policy reform
is driven by concern for children’s heaith.

H.R. 5820’s vague language that a chemical’s presence “in biological media” would be one of many
factors considered when EPA moved to put a chemical on the priority list. Left unmodified, this
approach appears to give equal weight to chemicals found in snails, fish or people. It is our view that
industrial chemicals that cross the placenta to contaminate a developing child should be placed at the top
of EPA’s to-do list. Few factors translate to greater risk to health. Therefore, we will work with the
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committee to try to strengthen the priority criteria so that we can assure parents that the reform effort
will truly protect children from toxic exposures in the womb.

Section 33, on Children’s Environmental Health, allows for biomonitoring research of infants and
pregnant women if EPA deems the presence of the chemical in “biological media” to be "above that
normally found" in pre-polluted babies — in other words, more than “normal” contamination. Fact is,
Americans do not and should not accept any contamination of infants in the womb as “normal.” We
would like to see this langnage strengthened. We strongly support this section’s public disclosure
requirements of biomonitoring data.

We commend the committee for placing the 19 chemicals listed in Section 6 on the priority list. Over the
last 15 years, EWG, along with our colleagues in the environmental community, has conducted research
on many of these priority chemicals. In 2007, for example, a landmark study by EWG found BPA in 57
percent of canned food samples tested. Last year, for the first time in U.S. infants, EWG detected BPA
in 9 of 10 umbilical cord blood samples. This month, EWG reported finding high levels of BPA in 40
percent of receipts from major U.S. businesses and services. In 2001 and 2003, EWG issued reports on
perchlorate contamination of tap water and groundwater in California and other states and on high levels
of this thyroid toxin in lettuce samples and cow’s milk. EWG’s analysis has found millions of American
women of childbearing age at risk of abnormal thyroid hormone levels during pregnancy. In 2008, EWG
reported detecting phthalates in adolescent girls. In March 2009, laboratory tests by EWG and the
Campaign for Safe Cosmetics found that 23 out of 28 children’s personal care products were
contaminated with formaldehyde, a probable carcinogen (Attachment D). Given the weight of scientific
evidence on the health effects of these 19 chemicals, we agree they should be on the priority list.

We were surprised that asbestos was omitted from the priority list. Given the longstanding scientific
evidence of the dangers of asbestos and the Bush EPA’s unsuccessful efforts to ban it in the 1980s, this
legislation must expedite a rapid phase out of this dangerous substance.

Reporting Requirements. We support Section 8's requirements to provide EPA with critical data on
chemical use, manufacturer, potential worker exposures and facilities, and relevant health and safety
data studies. The public inventory and online database requirements promote transparency and
accountability. Most Americans would probably be shocked that these data requirements have not long
been in place. '

“Hot Spots” and Fenceline Communities. We are pleased to see that this legislation tackles the
myriad issues facing communities disproportionately affected by industrial pollution. EWG’s 2009
report, “Pollution in 5 Extraordinary Women: The Body Burden of Environmental Justice Leaders,”
documented up to 48 chemicals in the blood of five prominent women environmental justice leaders.
The women, from New Orleans, Corpus Christi, Oakland and Green Bay are working to rid their
communities of pollution from local manufacturing plants, hazardous waste dumps and oil refineries.
Every woman was contaminated with flame retardants, Teflon chemicals, synthetic fragrances, BPA and
perchlorate (EWG 2009¢). This legislation’s “hot spot” list and action plan would help EPA focus
resources on the many communities that suffer disproportionate exposure to chemicals. We would like
to see this provision toughened to ensure that emissions from “TSCA-regulated” chemicals are explicitly
pegged for virtual elimination in the action plans. The bill should also spell out penalties if EPA, a state,
or a locality does not fully implement an action plan or fails to meet the reduction targets. We thank the
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committee for acknowledging the need to focus on these communities. We look forward to working with
you to ensure that the section will fully address the issue of disproportionate exposure.

Confidential Business Information (CBI). Section 14 of H.R. 5820 reflects a major step forward in
creating more transparency and curbing industry abuses of CBI. The Government Accountability Office
has testified that about 95 percent of new chemical applications contain confidentiality claims. (GAO
2009). EWG has found that industry has made CBI claims for the identities of 13,596 chemicals
produced since 1976 — nearly two-thirds of the 20,403 chemicals added to commerce in the past 34
years. A significant number of these secret chemicals are used in everyday consumer products, including
artists’ supplies, plastic products, fabrics and apparel, furniture and children’s items, EPA data show that
at least 10 of the 151 high volume confidential chemicals produced or imported in amounts greater than
300,000 pounds a year are used in products specifically intended for children (EWG 2010a). Last fall,
EPA released the chemical identity of 530 high production volume chemicals because that information
was already publicly available.

The overbroad secrecy provisions in current law threaten public health, Under section 8(¢) of TSCA,
companies must turn over all data showing that a chemical may present a substantial risk of injury to
health or the environment. By definition, these are the chemicals of the greatest health concern. In the
first eight months of 2009, industry concealed the identity of the chemicals in more than half the studies
submitted under 8(e). Independent researchers and the public simply do not know how many of those
chemicals are present in our bodies and in newborns,

H.R. 5820 proposes a crucial improvement by prohibiting the secrecy of chemical identity in health and
safety study submissions. It would ensure that chemical identity and health and safety data would be
publicly available and that the EPA could share important information with other federal agencies and
state and local governments. The legislation would require that manufacturers justify confidentiality.
EPA could deny that claim. These provisions would end the spurious confidentiality claims that have
plagued TSCA but would permit some information to remain confidential. We are pleased to see that
there is a sunset of 5 years on confidential information. Even the Central Intelligence Agency (CIA) and
the National Security Administration (NSA) release confidential information every few years — why not
EPA?

Safer Alternatives & Green Chemistry. We generally support the “safer alternatives™ language
outlined in section 35 of H.R. 5820, especially the requirement that they pass the “reasonable certainty
of no harm” safety standard and submit a minimum data set for these altemnatives. All too often
consumers find that a bad actor chemical is replaced with an alternative, the identity and safety of which
are uncertain.

Exemption for Intrinsic Properties of Chemicals. Section 39 provides EPA broad discretion to
exempt certain chemical substances or mixtures from the minimum data set, the safety standard and
reporting processes. While we understand the need for chemicals to go to the market and a smart
prioritization process, the “intrinsic properties” language of this provision could be abused. We look
forward to working with the committee on options for dealing with this concern.

EPA Oversight Authority. We applaud Section 11, which would expand the authority for EPA to

conduct inspections and issue subpoenas to chemical facilities. Consumers have lost confidence in many
products as a result of EPA’s terribly weak oversight authority. This section would help restore the
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public’s confidence in our regulatory framework. Sections 16 and 17 would provide EPA with needed
authority to impose penalties for violations, criminal penalties for knowing endangerment, and would
clarify that EPA has the authority to authorize compliance with any rule or order issued under the Act,
Section 40 would ensure that the bill applies to federal agencies that manufacture or produce chemical
substances or mixtures. These sections are critical measures to ensure a vibrant regulatory toxics policy.

RECOMMENDATIONS

In conclusion, we commend the committee for its commitment to TSCA reform. We support H.R. 5820
and the steps Chairmen Rush and Waxman have taken to ensure a strong safety standard, mandate
stronger EPA authority to put the burden on industry to show a chemical is safe before it goes on the
market promote prioritization, require a minimum data set and address abuses of confidential business
information claims. To protect our children’s health, however, the federal government must place a
greater emphasis on biomonitoring of cord blood. EWG applauds the committee for its dedicated work
on toxic chemicals policy reform. We look forward to working with you to urge Congress to take quick
action to establish a national policy on chemicals based on the newest and best science. Thank you for
your time. I welcome the opportunity to answer any questions you may have.
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ATTACHMENT A: RESULTS OF SELECT CORD BLOOD BIOMONITORING STUDIES OF
AMERICAN INFANTS
Nationally, cord bloed blomonitoring studies have detected up to 358 chemicals
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Attachment B: Studies show everyday chemical exposures are linked to serious adverse health

effects
Chemical Study Finding Range of concentrations in population
Population ied (pph)
Phthalates Infant boys Boys with higher prenatal exposurs to Mono-isobutyl phihalate (MIBP): Not
{n=85) phthalates (messured in maternal urine} | deteoted (ND) to »7.7
had decreased anogenital distance Mono-benzyl phthalate (MBzP): NI3 to
{Swan et al 2005). >25.8
Mono-n-buty! phthalate (MBE): NI to
>38.7
Mono-ethyl phthalate (MEP): ND to
>1076
Bispheno! A Children Parents of children with higher
{BPAY (=249} gxposure to BPA during early ND to »37.3
pregoancy {as measured in maternal
urine) report higher incidence of
behavioral effects in daughters,
including jncreased aggression and
hyperactivity {Braun et al 2009).
Bisphenol A Aduits Adults with higher BPA levels in urine
{BPAY {n=2,605%) reposted higher prevalence of ND to 80.1
cardiovascular disease (Melzer et al
2010a},
Brominated flame | Newboms Newborns with higher levels of certain | Bromodiphenyl ether congener 47 (BDE-
retardants {n=288}) PHDEs in cord blood serum had 47y Litwo 311
(PBDEs) decreased levels of thyroid hormones BRE-00: 05w 77

critical to normal brain development
{Herbsuman et al 2008},

Perfluorochemicals | Newboms Newborns with higher levels of two Perfluorooctane sulfonate (PFOS): ND to
{PFCs) {n=293) PFCs in cord blood serum, PFOA and 34.8
PFOS, were found to have lower birth Perfluorooctancic acid (PFOA): 0.3 to
weight and head circumference 7.4
Apsiberg et al 2007}
Perfluprochemicals | Adults Adults with higher levels of two PFCUs
{PFCs) {n=3974) in their blood serum, PFOA and PFOS, | PFOA; 0.1 to 123

reported higher prevalence of thyroid
disease {Melzer ot ] 2010b).

PFOS: 0.1 10 435

Brominated flame
retardants
(PRDESs)

Adult women
{n=223)

‘Women with higher levels of certain
PBDESs in their blood serum were found
1o have significant decreases in their
ability to conceive (Harley et al 2010).

BDE-47: NI to =252
BDE-100: ND to >4
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ATTACHMENT D:

Bisphenol A

In 2007, a lendmark study by EWG found BPA in 57 percent of canned food
samples tested (EWG 2007) st year, for the {irst time in ULS. infants, EW3U
detected BPA in 9 of 10 umbilical cord blood samples (EWG 200%9a). This month,
BWG reported finding high levels of BPA in 40 percent of receipts from major 1.8,
busineszes and services (EWG 2010b).

Perchlorate

In 2003, EWG analyzed data on perchiorale contamination of tap water and
groundwater in Califomia and other states (EWG 2003a), EWG found high levels of
the thyroid toxin in lettuce samples and cow’s milk (EWG 2003b, EWG 2004).
EWGs in-depth analysis of data from the Centers for Disease Control and
Prevention found that millions of American women of child-bearing age were af risk
of abnormal thyrold hormone levels during pregoancy (EWG 2006).

Trichlorpethylene,
tetrachloroethylene,
methylene chion
viny! chloride

The 2009 edition of BEWG s National Tap Water database, highlighting
contaminants in drinking water, reported that trichlorcethylene had been detected in
water from 633 utilities in 39 states; tetrachioroethylene in water from 803 utilities
in 40 states; methylene chloride in water from 841 utilities in 37 states; and vinyl
chlorvide in water from 121 utilities in 27 states (EWG 2000b). Al cases exceeded
federal health guidelines, and rany surpassed BPA's logal imits,

Hexavalent chrominm

In 2008, BWG parinered with the Wall Street Journal 1o expose a fravdulent journal
article, ghostwritten by an industry consultant, that denied a Hink between hexavalent
chromivm and stornach cancer (EWG 2005b). Callfornia state scientists found 8
statistically significant increase in stomach cancer among chromium-exposed
people. EW{ s exposé led the journal to retract the arlicle,

Phtbalates

EWG's "Beawty Secrets” report, published in 2000, analyzed CDC data finding
dibutyl phthalate present in every person tested (EWG 2000). Tn 2008, EWG
reporied detecting phthalates in adolescent givls (EWG 2008).

Formaldehyde

In March 2009, laboratory tests by EWG and the Campaign for Safe Cosmetics
found that 23 out of 28 children’s personal care products were contaminated with
formaldehyde, & probable carcinogen (EWG 2009¢).

Hexane

In a July 2009 study entitled Boaled Water Quality Investigation: 10 Major Brands,
A8 Poliwtants, BEW G found hexane, an industrial chemical, in 4 of 10 brands tested
(EWG 2009d).

EWG: THE POWER OF INFORMATION
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Mr. RusH. We want to suspend just for a moment while the tech-
nicians attempt to work with the sound system. We will suspend
just for a moment while they are

[Recess.]

Mr. RusH. Let us continue now. The Chair now recognizes Mr.
Williams for 5 minutes for the purposes of an opening statement.

STATEMENT OF HOWARD WILLIAMS

Mr. WiLLiaAMS. Thank you, Chairman Rush, Mr. Waxman, Mr.
Whitfield, Subcommittee, and staff for inviting me to give a busi-
ness perspective on TSC 5820. I am Howard Williams, I am Vice
President, General Manager of a company that makes building
products and we are—my division is in Central Pennsylvania. We
have about 360 employees at our facilities and when we add cor-
porate marketing and R and D into that mix we have added about
another 100 people. So Central Pennsylvania is where we are lo-
cated. We are part of a small multi-national. We have—we are pri-
vately held; we are U.S. owned. We operate from 25 sites in 19
countries, and we make our contextual building products in the
non-residential end of things. Domestic construction amounts for
about 14 percent of our gross domestic product here and this bill
has an opportunity to really help and to inform, and to grow that
level of construction not just here in the U.S., but also I could not
find the figures for what we export relative to architectural design
and relative to building products as a nation as a whole. But I am
certain of great multipliers upon the 14 million.

In the areas that we are particularly interested in and think that
actually could help to create jobs, and we will talk a bit more about
that later, are the minimum data sets, the prioritization, access to
disclosure, and restricting the PBT’s. Chemicals and the elimi-
nation of PBT’s are at the forefront of all of our building standards.
I have referenced in my written testimony the federal standards
that require environmentally preferable purchasing require that
buildings are built in accordance with lead U.S. green building
standards. They are very clear. They are wonderfully explicit. Get
the PBT’s out of here. We interact—people interact with the build-
ing products, we interact with the furnishings within the spaces
that we live and enjoy and we also have an opportunity periodically
to interact with the PBT’s that are off-gassing from those materials
from within products.

Globally we add 78 million people to planet. Ninety percent of
what we do as people is inside of a building, so it is within build-
ings and building materials that there is a great opportunity to
make a very real difference in chemical exposure and product expo-
sure. As a company we now seek to know the chemistry of our
building materials down to 100 parts per million. We want to know
what 99.99 percent of our building products contain because that
is the first step for us to be able to eliminate PBT’s, chemicals of
concern, carcinogens. But identifying that chemical composition is
a costly and time consuming process. We have to almost literally
reach through layer upon layer within the supply chain and pull
that information forward because disclosure is not a subject that
endears a researcher to many other suppliers.
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But it is essential, however that work needlessly adds cost and
delay to the process. There is a great business case for what we are
doing. We as a company are growing. We as a company are adding
jobs and again we are located in Central Pennsylvania. The con-
struction sectors have been hit hard, but we are growing and add-
ing jobs because of what we are doing because of the market recep-
tion. So there is a great business case for doing what we are doing.
There is also a case though to be made for this is a profitable and
a responsible thing to do. The result of that though is access to this
change and to greater improvements is something that the general
population doesn’t always have access to. More disclosure, better
understanding, or I would even say access to disclosure. It is really
going to help manufacturers of our products that are wanted by
other countries that we are going to be able to export and grown
in our businesses. Access to that disclosure is critical. And again
environmentally preferable purchases are required on the basic
premises of an act though is that you use recycled material. Today,
tomorrow, and for generations we will be recycling materials that
contain carcinogen materials, components, that contain PBT’s, so in
all of this in this great dynamic of growth of population, in the
growth of proliferation of green products and Acts standards, we
are going to be multiplying some of these PBT’s over, and over, and
over again. And the result of that is going to be exposing more peo-
ple. We strongly support data sets, prioritization of chemicals, dis-
closure, restricting the PBT’s, and I fully recognize that this disclo-
sure end of things is a very, very difficult subject. We are in busi-
ness. We don’t like competition to know what we are doing. We
don’t want them to know what we are doing, so disclosure’s going
to be the toughest point that you as a group have to deal with and
build into this legislation. But it is a time for innovation, it is a
great time for people environmentalism. The market wants these
products. We are tied to it. It is just chemistry and what is going
on in this world as we heard, 90 percent of everything has chem-
istry involved in it. So what a marvelous, marvelous time where
environmentalism, consumerism, and these changes can come to-
gether and make a strong America, make job growth, redefine
green jobs, and the result of that is to take care of some of the un-
intended consequences that we face with on a day to day basis. So
thank you.

[The prepared statement of Howard Williams follows:]
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Congress of the United States
House of Representatives
Committee on Energy and Commerce
Subcommittee on Commerce, Trads, and Consumer Protection
Hearing on H.R. 5820, the Toxic Chemicals Safety Act of 2010

Oral Testimony of Howard Wiiliams, Construction Specialties, Inc.

Thank you Chairman Rush, Reprasentative Waxman and Members of the Subcommittee
for inviting ma to give our Company perspective on this matter.

P Howard Williams, V.P. & General Manager of the Pennsylvania division of Construction
Specialties.

We're a smali muiti-national, privately owned, US Company with worldwide revenues of
$300MM and a staff of 1700,

We ars headquartered in Lebanon, M) and operate from 23 sites In 19 countries where we
devalop and manufacture architectural buillding products for nonresidentlal construction.
{Office bulldings, hospitals, schools, government bulldings.) Our manufacturing faciiitles
in central Pennsylvania have over 360 employees.

Domestic construction accounts for over 14% of our GDP, and HS 5820 has the potential
1o Inform and support this powerful and profitable segment of our economy.

Chemicals and the elimination of PBTs from our bullt environment are at the forefront of
materlals purchasing and bullding standards for private and governmental programs.

Fadural Environmentally Preferred Purchasing standards address PBTs, as do the LEED,
gresn bullding standards under which cur government bulldings are constructed,

We Interact with bullding materials and furnishings. We dont just enjoy the fusctional
and assthatic qualities of products; sometimes we breathe and absorb the PBTs off gassing
from within the materials.

Globally, 78 million people are added to cur planat each year, and, on average, 90% of all
human activity takes place inside a building, and it is in this that we, as a company, act on
our mission; Making Buildings Better.

We now seek to know the chemistry of our materials down to 100 ppm, or 99.99% of
what's in each of our products. Knowlng the chemicals in a product is the first step to
determining whether the product contains a chemical of concern like PBTs or carcinogens.

{dentifying the chemical composition of our products is a costly and time consuming
process. It requires reaching through several layers within a supply chain and pulling
forward information that Is unknown at certain levels, and thought to be, or s, confidential
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at ather fevels. [t needlessly delays product development and places an indirect cost
burden on the consumer.

There is a business case for doing what we're doing. We're fortunate to have the financial
and soclal commitment to this form of product development and differentiation. From
being able to act on our mission, to creating a strong competitive advantage In an ever
Increasing green bullding product market, we gain on several levels.

But the benefits to a population larger than we can ever reach will come only when
Chemicals Pollcy Reform Is enacted and access to chemical disclosure Is commonplace.

Environmentally preferable and green building standards reward those whose materials
have high amounts of recycled content. But the unintentional consequence ks that PBTs
will be recycled from one generation to another, and today’s materlal composition will
have lasting impacts on futura generations.

Glven the economic and population multiphiers, coupled with Americas global reach, H R
5820 becomes one of the more beneficially impactful pieces of leglslation of aur
gsneration.

Minimum data sets become uniform templatas for material salection at many levels within
the design-to-commercialization process.

Prioritizing the safety detarminations gives business a view Into the future and allows early
decisions while awalting outcomes.

Disclosura to commercial purchasers sends essential information down the supply chain to
the product devaloper.

Restricting tha use of and exposure to chemicals of concern like PBTs, and promoting safer
alternatives to them creates markets that are sustainable to businesses, consumers and the
anvironment.

Our experlencs In trying to get ingradient information confirms that Disclosure Is a highly
charged issus, but worthy of tha work required to reach a solution. Using a 3™ party
Intermediary was the only way we were able to learn whether a supplier's material met our
requiremants.

When will we find another time whan people-centered environmentalism, consumarism
and business Intarests are so well alignad?

It's a time for innovation and product development.
And a time for domestic and international business growth.

Meeting customer’s needs and acting upon soclety’s higher valuas has always been
rewarded, and in today's terms that’s a $10 billion annual reward.
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Our economy and our health are inextricably joined, and fundamental to a strong America.
Cancer, Parkinson’s, Leukemia, Autism, Alzhelmer’s, and Endometriosis are non-pastisan,
and without prejudice or respect of status, affiliation or age, kill, destroy lives and pose a
constant threat.

Close one door and it seems these diseases will come In through another, but it’s vitally
important that we close doors as we find them open.

You, through TSCA Reform, and we, through responsible praduct development and
delivary, have an opportuntty to close this door.

Lets Join with others and close this door.

Thank you.
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570.549.5941

Pennsylvania Division:
362 full time staff
3 fadilities totaling 284,000 SF of manufacturing and offices

Start date: 02.22.77

Education background:
Buitding Construction
Architecture

Business Administration

Professional Certification:
LEEDAP +ID&C



87
Section 1
Federal Standards

GSA and LEED
EPAs Environmentally Preferable Purchasing
Tips for Buying Green

Excerpts from‘Instructions for Implementing Executive Order 13423'

page 1
page 2
page 18
page 22



o

_ Sustainable Design Program

i

e

sateyy o

s

A

i
kS

88




89

Finat Guidence cn EPP | Environmentally Preferable Purchasing | US EPA Page 1 of 16

http://www.epa.gov/epp/pubs/guidance/finaiguidance.htm
. st updated on Thursday, January 28, 2010
Environmentally Preferable Purc asing (‘é’ﬁp}

sericy hstanes

Policy & Guidance  EPA's Final Guidance on

EPA's Final Guidance on Environmentally

Pref Purchasin
Key Policy, Guidance
As published by the EPA on August 20, 1999. : Documents
EPA’s Anal Guldance on EPP
Executive Orders
] 3 0a: I Federal Aoguisition Reguiation
1) . Green Purchasing Guides
IV. Guiding Principles
V.E tive A Imp tati Information on Standards for
VI, List of Resources Green Products, Services
VL. Appendices Varsions of EPA's Final
EPP Guidance
1. Introduction PDF Version {46pp, 132 KB),
On September 14, 1998, former President Clinton signed ~ Federal Registyar (FDF) (50pe,
Executive Order (EQ)13101, entitled "Greening the 3.34M8).

Government through Waste Prevention, Recycling and Federal EPP Final Guldance Brochure
Acquisition.” Executive Order 13101 (EO 13101) supersedes You will nead the free Adobe Reader
EO 12873, Federal Acquisition, Recycling and Waste to viaw some of the files above. Ses
Prevention, issued on October 20, 1993, but retains a similar  EPA's PDF page to jearn more.
requirement for the U.S. Environmental Protection Agency

(EPA) to develop guldance to "address environmentally preferable purchasing.” (Section 503,
EO 13101) The Finai Guidance that follows Is based on EPA's September 1995 Proposed
Guidance on the Acquisition of Environmentally Preferable Products and Services (60 FR
50721, September 29, 1995) and comments recelved on that Proposed Guidance as well as
lessons leamed from pilot projects conducted to date.

The Final Guidance below is designed to heip Executive agencies meet their obligations under
EO 13101 to identify and purchase environmentally preferable products and services. Section
503 (c) of EO 13101 directs Executive agencies to "use the principtes and concepts In the EPA
Guidance on Acquisition of Environmentaily Preferable Products and Services, in addition to
the lessons from the pilot and demonstration projects to the maximum extent practicable, in
identifying and purchasing environmentally preferable products and services™ and "modify
their procurement programs as appropriate.” Furthermore, Section 23.704 of the Federal
Acquisition Regulation requires agencies to "affirmatively impiement”® the objective of
"obtaining products and services considered to be environmentally preferable (based on EPA-
Issued guidance).”

"Environmentally preferable” Is defined in Section 201 of EO 13101 to mean products or
services that "have a lesser or reduced effect on human heaith and the environment when
compared with competing products or services that serve the same purpose. This comparison
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may consider raw materials acquisition, production, manufacturing, packaging, distribution,
reuse, operation, maintenance or disposal of the product or service.”

Impiementation of the Finai Guidance wiil draw on the procurement experience of the
Executive agencies and on the environmental expertise of EPA and other organizations both
within and outside of the Federal government. This guidance provides 2 broad framework of
issues to consider in environmentally preferable purchasing and will help Executive agencles
systematicaily integrate environmental preferability principles into their buying decisions.

The guidance Is not, however, a step-by-step, "how to" guide and it ks not intended to
answer many of the specific questions that might arise in the acquisition of a particular
product category or service. The list of resources in Section V] provides more specific
guidance and information about various product and service categories, environmentai
attribures that have been identified for them, and the approaches used to consider those
attributes in acquisition decisions. For the iatest information on other resources and tools
under development, Executive agency personnel and others are directed to EPA's
Environmentally Preferable Purchasing Program Web site.

The Final Guidance strives to meet the National Performance Review and procurement reform
goals of simplifying and streamlining Federal purchasing while recognizing that the definition
of "environmentally preferable” will iikely require the consideration of different environmental
factors as appropriate for different situations. In sum, the guidance:

* Applies to ail acquisition types, from supplies and services to buildings and systems.

* Provides a set of guiding principles,

* Requests Executive agencies to select and implement pllot acquisitions or
demonstration projects.

* Provides a framewoark for Executive agencies to impiement the environmentally
preferable purchasing provisions of E013101.

I1. Intended Audience for the Guidance

The target audience of this guldance includes all Executive agency employ involved in the
acquisition of supplies, services, systems, and/or facliities. The general guidance and the
information generated by the pliot projects also will be useful to Executive agency empioyees
who request, maintain, or use the supplies, services, systems and facilities. In addition, both
the general guldance and the pilot project information should provide pragmatic direction for
private sector businesses who wish to manufacture, market, or provide environmentally
preferabie products and services for use by the Federal government.

II1. Ovaerall Approach for Implementing Executive Order 13101

Section 503 of EO 13101 has two key components: (1) development of this guldance; and
(2) implementation of the guidance through pilot and demonstration projects. This guidance
sets a broad policy framework for implementing environmentally preferable purchasing within
the context of Federal government. For the second component, Section 503 (b) of the EO
states "[A]gencies are encouraged to immediately test and evaluate the principles and
concepts contained in the EPA's Guidance... through pllot projects...”. These pilots may be
undertaken using the in-house expertise of EPA and other Executive agencies, as weli as the
technical expertise of nongovernmentat entities, including, but not limited to, voluntary
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consensus standards bodies (see§ 12(d) of the National Technology Transfer and
Advancement Act (Pub. L. 104-113, §12(d), 15 U.S.C. 272 note), environmental standard
setting organizations, third party certification programs, environmental labeling or
environmental "report card” programs, and other environmental consulting arganizatians.
Section V of this Final Guldance provides more detail about how these pilot projects might
work. These pilats are expected to yleld more specific and practical information about
applying this Final Guldance to purchases of particular products and services,

In addition to promoting environmentally preferable purchasing, EO 13101 encourages
Executive agencdies to purchase blo-based products. (Sectian 504 (b)). Under the EO,
“blobased product” means "a commercial or industrial product (other than food or feed) that
utilizes biologica! products or renewable domestic agricultural (plant, animal and marine) ar
forestry materials."”

Blo-based products may aiso be environmentally preferable. Made from renewabie resources
by definition, these products have many positive environmental aspects and should be
considered by agencies looking to make environmentally preferable purchases. However,
Federal purchasers should not assume alf biag-based products are automatically
environmentally preferable. As with other products, Executive agencies should consider a
range of environmental impacts associated with bio-based products when making purchasing
decisions. In some cases, factors such as pesticide use or high water consumption might
make a bio-based product less environmentally preferable. The list of bio-based products
which the U.S, Department of Agriculture wiil issue under Section 504 of EO 13101 will be a
goad starting point for Executive agencies looking to identify environmentally preferable

" purchasing. During the development of pilots under Section 503 (b) of the EQ, EPA will look
for opportunities involving blo-based products.

IV. Guiding Principles

EPA has developed five guiding principles to provide broad guidance for applying
environmentatly preferable purchasing in the Federal government setting. Applicability of
these principles In specific acquisitions will vary depending on a variety of factors, such as:
the type and complexity of the product or service being purchased; whether or not the
product or service is commercially-available; the type of procurement method used (e.g.,
negotiated contract, sealed bid, etc.); the time frame for the requirement; and the doliar
amount of the requirement.

In ali acquisitions, Executive agency personnel use their professional judgement and common
sense, whether assessing a product or service's performance, cost, or availability. Simitarly,
In applying these environmentally preferable principles Executive agency personne! should
use reasonable discretion about the level of analysis needed to determine environmental
preferability. For example, an extensive fife cycle assessment might not be conducted to
purchase rubber bands. On the ather hand, for large-volume or systems acquisitions, or for
complex products, such assessments may be appropriate, and might aiready be required. Or,
In some cases, much of the information upon which to bulld such an analysis might have
already been collected.

~+==  Guiding Principie 1: Environment: + Price + Performance =
Environmentally Preferable Purchasing

Environmental considerations should become part of normal purchasing
practics, consistant with such traditional factors as product safety, price,
porformtnn, and availability.
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_ The manufacture, use, and disposai of certain products might have adverse impacts on
human health and the environment. These impacts impose costs that the purchasing entity,
and ultimately, society as a whole, end up paying for In one way or another. For the Federal
government, the hazardous or toxic nature of a product or service can result in significant
deanup or llability costs, as well as in less directly quantifiable, but cumulative and persistent
environmental damage. Even non-hazardous waste is associated with ever-increasing
disposal costs that can be avoided or reduced. Responsiblie management, beginning with the
initial purchase of products and services that minimize environmental burdens, can diminish
the Federal government’s raw material, operating, maintenance, and disposal costs. In
addition, a product or service's environmental preferabiiity can often have positive impacts
on its overall performance.

For these reasons, the Federal government’s purchasing decisions are no longer confined to
considerations of price and functional performance but should include considerations of
environmental performance as welil. Todsy agencies can obtain improved environmental
attributes not at the expense of, but instead may operate in concert with, other traditional
factors like price and functional performance. Those product or service providers who can
optimize all these factors will capture and maintain the largest market-share of government
customers.

Just like price, performance, and health and safety, environmental factors should be a
subject of competition among vendors seeking government contracts. In turn, this increased
competition among vendors should stimulate continuous environmental improvement and
increase the availability of environmentaily preferable products and services, The purpose of
this guidance is to encourage Executive agencies to award contracts to companies that take
environmentai concerns into account. This process, consequently, will lead to the
development of environmentatly preferable products and services that perform better and
cost less because they reduce waste and negative environmental iImpacts. As stated, this
principle reflects the spirit of 3 number of reinvention Initiatives at EPA and across the
Federal govemment aimed at testing cleaner, cheaper, and smarter approaches to
environmental protection.

Agencies have considerable discretion in Incorporating environmental preferabliity into
procurement decisions, especially within the context of "best value™ contracting. For
exampie, environmental considerations that resuylt in payment of a price premium for goods
or services may be reasonably related to an agency's definition of its "minimum needs” and,
therefore, may be permissible. This Is not much different than paying a higher price for
better performance or quality. Federai personnel may consider paying a reasonable premium
for environmentally preferable products on a number of grounds. For example, a reasonable
price premium may be justified because the environmental attributes of a product or service
provide offsetting reductions in operating and disposal costs.

Guiding Principle 2: Pollution Prevention

Consideration of environmental preferabliity should begin early in the
acquisition process and be rooted in tha ethic of poliution prevention,
which strives to eliminste or reducs, up-front, potential risis to human
heaith and the environment.

It is never too early in the acquisition process to begin considering environmentai
preferability. Poftution prevention, the reduction or elimination of waste at the source, can
not only reduce pollution, but it can save money for agencies as well. Defense and dvilian
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Federa! agencies have ongoing programs for poliution prevention under EO 12856 and other
authorities that can resutft in cost savings throughout the product or service life cycle.
Furthermore, pollution prevention measures can lead to a higher degree of environmental
protection by reducing subsequent costs for disposal or cleanup of hazardous wastes and
materfals. A key reason for environmentaily preferable purchasing Is to protect the
environment by reducing waste and pollution at the source with the resulting benefit of
reduced overail cost to the government and the public (taxpayers and soclety as a whole).

Under this guiding principle, pollution prevention shouid be the primary motivation and
strategy for the Federal government’s implementation of environmentally preferable
purchasing. There are many ways to apply poilution prevention to the acquisition process:

a. Customized purchases or projects in which program managers, architects, engineers,
systems designers, or others have input into the design phase afford agencies an early
opportunity to apply environmentally preferable concepts. In addition, early involvement
offers agencies a unique point of leverage from which to address environmental impacts.
Although these types of purchases are not the bulk of Federal acquisition requirements, the
early stage of customized product or project design is the time when decisions about
different approaches, materials, and manufacturing processes are made. Estimates show that
70 percent or more of the costs assoclated with product development, manufacture, and use
are determined during the initial design stages.l By incorporating environmental factors
during product or service design, Federal agencies can minimize environmental problems and

“ their associated costs. For example, early environmentat consideration helps agencies avoid
potental liabliities due to fines as well as the costs of record keeping and reporting.

b. During the early stages of acquisition, Executive agency personnel can also apply a
systems analysis approach for certain products or services (such as computers, buildings,
and transportation systems) in which a number of components have interdependent
functions. A systems analysis approach takes into consideration the full set of product
elements, focusing on how they interact from a life cycle perspective and helping to identify
the most efficient options for meeting the government’s needs.

¢. Executive agency personnel might also appropriately ask whether a product or a service Is
even necessary or can be replaced by a less damaging process. For instance, in degreasing
operations, questions arise as to whether an efficient cleaner using halogenated solvents is
better or worse for the environment than an aqueous-based cleaner. A more appropriate
question may be whether the cleaning/degreasing step can be eliminated without affecting
the overall performance of the product or system. This might be accomplished, for example,
by consolidating cleaning and degreasing in a later stage of the manufacturing process or
changling the process itself. As this example illustrates, environmental preferability does not
Jjust involve substituting a "green” product for another. It also involves questioning whether a
function needs to be performed and how it can best be performed to minimize negative
environmental impacts.

'The Department of Defense integrates pollution prevention into all of

Hns major weapons system acquisition programs. For example, the

New Attack Submarine (NSSN) Program has worked to include

environmental considerations in all phases of the submarine's life

ucycle, from initial design to eventual disposal some 30 or more years
fater.
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By considering ali viable environmental alternatives during the design
phase, the NSSN Program Iidentified a number of options that will
resuit In benefits, Just a few examples are listed below:

+ A redesigned nuclear reactor core will efiminate the need for
refueling and disposat of spent nuclear fuel, while achieving a
muiti-million dollar cost avoidance,

* 31 percent reduction in the number of paints and coatings
used in manufacturing the NSSN while ensuring that ail of the
selected paints satisty appilcable performance and
environmental requirements.

» 61 percent reduction in the number of adhesive products to be

used on the NSSN compared to the number required for

previous submarine classes.

80 percent reduction in the number of solvents and cleaners.

Research and development effort to identify and test a

biodegradable hydraulic fluid for submarines to replace the

current toxic minerai oi-based fluid.

By recognizing early on that the key to reducing environmental
impact throughout the ship's life cycde is pollution prevention and
hazardous material control and management, the NSSN Program was
able to design a submarine that meets strict safety and performance
requirements, achieves significant cost savings, and minimizes risk to
the environment.

Guiding Principia 3: Life Cycle Perspective/Muitipie Attributes

A product or service's environmental preferability is a fumction of
multiple attributes from a life cycle perspective.

Federai agencies should consider the following concepts in applying this principle:

8. Life cycle perspective - A product or service has environmental impacts long bafore and
after the Federal government purchases and uses it. The manufacture, use, distribution, and
disposal of products create a variety of burdens on the environment. Federal agencies shouid
strive to purchase products or services with as few negative environmental impacts in as
many life cycle stages as possible. In other words, Federal agendes should determine the
“environmental preferability” of a product or service by comparing the severity of
environmenta!l damage it causes throughout its life cycle with that caused by competing
products—from the point of raw materials acquisition, product manufacturing, packaging, and
transportation to its use and ultimate disposal. By doing so, the Federal government can
minimize the overall environmental impacts of products and services. In addition, by actively
seeking and considering life cycle information to inform buying decisions, Executive agency

. personnel can send a dlear signal that government business will go to those who consider the
effect of thelr product's life cydle on the environment.

Life Cycie Stages of a Typical Product

Although most people would agree that considering life cydle impacts in purchasing decisions
is desirable, there are disagreements on how to make purchasing decisions that best reflect a
life cycle perspective. Even the term "life cycle® is interpreted differently by different people.
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To some, It connotes an exhaustive, extremely time-cansuming, and very expensive analysis.
To others, a fife cycie perspective Is possible in an abbreviated process, in which a long list of
potential environmenta! attributes and/or impacts is narrowed to a few, aliowing for
comparison across a particular product category. In addition, the abiiity of Federal purchasers
to make buying decisions from a life cycle perspective depends on a variety of factors
including: the type of product or service being purchased; the availability of life cycle
information and/or willingness by the provider to give the information; and the availability of
easy-to-use tools that can translate this information to support purchasing decisions by the
Federal govemment. EPA recognizes that agencies may find it easier to apply a life cycle
perspective when the result will be internal agency environmental benefits and/or cost
savings rather than external benefits. Nevertheless, EPA encourages agencles to consider
reducing impacts aiong ail stages of the product or service life cyde.

This guidance promotes the use of a range of practices, from life cycle considerations to a
more rigorous, sdentifically defensible iife cycle assessment methodology. EPA encourages
Executive agencies to use currently available tools as well as heip refine and address the
needs of Federal purchasers. Examples of available tools and references are listed in Section
VI, For the most current list of available tools, Executive agency personne! are referred to
EPA's EPP Program Web site. EPA also encourages experts both within and outside of the
Federal community to develop additional life cycie tools to support environmental
preferability decisions.

b. Muitiple environmental attributes - Environmental preferability should refiect the
consideration of multiple environmental attributes such as increased energy efficlency,
reduced toxicity, or reduced impacts on fragile ecosystems. In addition, these attributes
should be considered from a life cycle perspective, Focusing on one environmental attribute
of a product or a service, without considering others, might inadvertently exciude important
impacts on the determination of environmental preferability. For example, improving one
attribute (e.g., increased energy efficlency or reduced toxicity) may result in other
unintended environmental iife cycle impacts. It is also possible that focusing on a single
aspect of the product or service will cause Executive agency personnel to overlook
improvements that the vendor has or can make in other aspects of the product or service, In
short, it Is difficult to be confident that an alternative product is environmentally preferable
without some consideration of multipie attributes from a life cycle perspective. Analytical
tools such as life cycle assessment can help Federal agencies ensure the product or service
they purchase does not create new probiems for some other aspect of the environment by
identifying other potential negative impacts that should be atieviated.

Although the determination of environmentai preferability shouid be based on multiple
environmental attributes, Federal agencies may at times make purchasing decisions based
on a single attribute when that attribute distinguishes the product or service in a category. In
fts environmentally preferable purchasing effort, EPA aims to build upon those attributes that
are well-defined, measurable and familiar to Federa! purchasers (e.g., recycled content and
energy efficiency). EPA also seeks to support the development of similar definitions and
measures for other attributes that are less understood and to advance consideration of
muitiple environmentai attributes in purchasing decisions.

The menu of environmental attributes described in Appendix B offers a prefiminary look at
what shouid be considered in environmentaily preferable purchasing decisions. Many of the
attributes are relevant to a number of different product life cycle stages, while others are
more pertinent to one particular stage. The menu shouid serve as a means to inform
Executive agency personnel about the different types of attributes that can make a product
or service environmentally preferable, Each and every element in the menu is not meant to
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be applicable to ali products and services nor Is the menu ali-inclusive
Guiding Principle 4; Comparison of Environmentai Impacts

Determining environmental preferability might invoive comparing
environmental impacts. In comparing environmental impacts, Federal
agencies should consider: the reversibility and geographic scale of the
anvironmaental impacts, the degree of difference among competing
products or services, and the overriding importance of protecting human
health.

In determining environmental preferability, Executive agency personnel might need to
compare the various environmental impacts among competing products or services. For
exampie, would the reduced energy requirements of one product be more important than the
water poliution reductions associated with the use of a competing product? The ideal option
would be a product that optimized energy efficiency and minimized water poliution. When
this is not possible, however, Executive agency personnel will have to choose between the
two attributes. It is important to consider both the nature of the environmental impact and
the degree of difference among competing products.

There is no widely accepted hierarchy that ranks the attributes or environmentat impacts that
are most important. The following three factors are intended to help Executive agency
personnel analyze the environmental impacts of competing products and services and make
decisions about environmental preferabliity when faced with trade-offs among environmental
attributes. These factors are not listed in order of importance.

&. Recovery time and geographic scale - Federal agencles should consider recovery time and
geographic scale in comparing environmental impacts. To what extent is an environmental
impact reversible? An impact is less acceptable If the recovery time is longer.2 The
geographic scale of the problem and the importance of the affected ecosystems are also
significant. Globai environmental impacts are more significant, therefore, than ecological
stressors that have a local or regional ecosystem impact.2

The table shown below provides a basic framework for considering the reversibility and
geographicat scale of environmental impacts and includes some examples of how certaln
impacts might fit into the matrix.

While some environmental standards or other sources of comparative information on
products are nationai or intemational in scope, Federal agencles should also be prepared to
consider unique local impacts and site-specific uses. Information based on an assessment of
nationai or giobai needs, by its nature, rarely aliows for the consideration of local impacts
assoclated with how products are used, recycied, and/or discarded. Executive agency
personnel are encouraged to consider local factors, where they are relevant, and not rely
exclusively on national or giobal information. For example, aithough it may be generally
accepted that an aqueous-based degreaser Is preferred over a halogenated solvent
degreaser, the environmentally preferable purchasing decision may depend on whether there
Is sufficlent locai wastewater treatment capacity to deal with the aqueous waste.

There may be rare occasions where the goal of minimizing a local impact, such as smog, Is in
conflict with the goal of minimizing a giobal impact, such as ozone depletion and global
climate change. In these instances, EPA encourages purchasers to engage as much as
possible in applying Principle #2 and aiming to prevent poilution, thereby avoiding such
trade-offs. Where there are unique local circumstances, the purchaser can make the
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judgment that the local conditions and impacts should be given priority.

ECOLOGICAL PRIORITY IMPACTS MATRIX

= Centuries/
1 Years Decades Indefinite
Local/ Erosion
gional Conventionat
Pollutants
Hapz;’rdous
Air Poliutants
. Pioaccumuliativel
jGeographlcd National
Scale Chemical Poflutants
Releases
Loss of
Biodiversity
Ozone
Depleting
Global Chemicals
Global
Warming
Sases

++ This matrix provides a few examples of how certain environmental stressors and impacts
might fall into the different categories of reversibifity and geographic scale considerations and
is not meant to be comprehensive,

b. Differences among competing products - In some situations, a purchaser may determine
preferability by looking at the differences of environmental performance among competing
products, rather than by comparing environmental problems. Guiding Principle 3 addresses
the importance of identifying relevant atuibutes for 2 product. There might be significant
differences among competing products for some of these attributes, while for others, the
differences could be minimal. In purchase comparisons, Executive agencies might prefer the
product or service that provides a significant improvement over competing products, without
making a determination that one environmentai problem is more significant than another. For
example, 3 product that significantly reduces toxicity might be preferable to one that makes
2 minimal reduction in waste reduction,

€. Human health - A product or a service should be at least equivatent to comparable
products/services in protecting human heaith to be considered environmentally preferable.
EPA's Sclence Advisory Board listed the environmental factors listed to the right as significant
contributors to human health risks.

List of High Priority Human Heaith
Stressors 10
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(not in any order of importance):

= Ambient alr poliutants

¢ Hazardous air poliutants

* Indoor air poliution

* Occupationat exposure to
chemicais

* Bioaccumuiative poliutants

EPA recognizes that Executive agendes considering these three factors (recovery time and
geographic scale; differences among products; and human heaith) must rely on praviders of
products and services to supply practical environmental information on products. EPA
encourages organizations that provide environmental standards or other types of
comparative product information to consider these factors in evaluating and reporting
environmental information for purchasers,

Guiding Principie 5: Environmental Performance Information

Comprehensive, accurate, and msaningful information about the
environmentai performance of products or services is necessary in order
to determine environmental preferability.

a. Importance of Environmental Information — Executive agency personnel will need
comprehensive, accurate and meaningful iife cycle-based information about the
environmental characteristics of products and services In order to evaiuate whether one
product or service is more or less damaging than another. Even with this thorough
information, however, making these evaluations can be difficult. Yet, without such
information, determinations of environmental preferability are even more challenging.
Executive agency personnel are encouraged to seek, and product and service providers are
encouraged to pravide, life cyde-based information about the environmental performance of
products and services. This information should be sought and provided in all appropriate
stages of the acquisition process induding, but not limited to market surveys, request for
proposals, etc. (See Federal Acquisition Regulation, (FAR) 48 C.F.R. Subpart 23.7, which
includes a mandate for the acquisition of environmentally preferable and energy-efficient
products and services,

Executive agency purchasers may encourage product and service providers to describe their
product or service's performance according to the menu of environmental attributes included
in Appendix B {1).

Product and service providers' disciosure of environmental information about thelr products
and services will also foster competition and encourage a market-driven approach to
environmental improvement. The accessibiiity of the information to the public (both
Executive agency personnel and the generai public) wiil help ensure its accuracy and
credibility,

b. What/How Information Is Conveyed - A number of resources about the environmental
performance of praducts or services are currently available. Two general categories of

Information sources can be distinguished: (1) manufacturers who provide environmental
Information (e.g., environmental claims, product profiles, etc.) about thelr products either on

the jabe! or through product literature, including advertisements; and (2) environmenta}
Information compiled, evaluated, and reported by non-govemmental entities. Induded in this
second category are third-party certification programs that evaluate the environmental ‘ '
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aspects of products and award symbois (e.g., "seals-of-approvai®) or compile "report cards"
of environmental information. Non-governmental entities may also verify speclific claims
made by manufacturers (e.g., paper contains 30 percent recycled content).

Information conveyed through claims and seals can help Executive agency personne! identify
environmentally preferable products, depending on the types of products being purchased
and the legal acquisition requirements involved. A more detailed discussion of how Executive
‘agencies can use technkal expertise and research of non-govemmentai entities in their
environmentally preferable purchasing practices is included in Section V and Appendix D. In
evaluating the environmental attribute claims made by anyone, whether they are
manufacturers, vendors, or other non-governmental entities, Executive agency personnel
should refer to the Federal Trade Commission's (FTC's) "Guides for the Use of Environmental
Marketing Terms.® {Green Guides.)

V. Executive Agency Impiementation

This section recommends steps that each agency can take to Implement the environmentally
preferable purchasing provisions of EQ 13101.

A. Policy directive and affirmative procurement plans

Recognizing that effective implementation of environmentally preferable purchasing will
require clear direction and support from the top ievels of each agency, this Finai Guidance
recommends that each Executive agency issue a Policy Directive promoting the practice, A

sample Is included in Appendix C. The poiicy directive should include the elements listed
below:

An overall statement of policy:

* Agency personne! should seek to reduce the environmental damages assaciated with
their purchases by increasing their acquisition of environmentally preferable products
and services to the extent feasible, consistent with price, performance, availability,
and safety considerations.

* Environmental factors should be taken into account as early as possible in the
acquisition pianning and decision-making process. (See EO 13101, Section 401.)

* Responsibility for environmentally preferable purchasing should be shared among the
program, acquisition, and procurement personnel.

A commitment to the following:

T Increasing the acquisition of environmentaily preferable products and services, (See
EO 13101, Sections 102, 503 (c), and 602.)

* Under section 6002 of the Resource Conservation and Recovery Act of 1976 and FAR
Subpart 23.4, procuring agencies are required to establish affirmative procurement
programs for purchasing EPA-designated recycled products. EPA recommends that
agencies expand the scope of their affirmative procurement programs to include
environmentally preferable products and services. EO 13101, Section 302, (a)(1)(a)
calis for a Strategic Plan to include the "direction and initiatives for acquisition of
recycled and recyciable products and environmentaily preferable products and
services.” Furthermore, Section 302 (b) (1) requires Agency Environmenta!
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Executives to "transiate [this] Govemment-wide Strategic Plan into specific agency
and service plans.®

« Identifying and implementing pilot projects (See Section V (B) below).

Establishing internal agency incentive and award programs to recognize those people,
teams, and interagency work groups who are most successful at promoting the
purchase of environmentally preferable purchasing (see Executive Order 13101,
Section 802). Collaboration among agencies to provide education and training is
highly encouraged.

In order to minimize the burden on Executive agencies, EPA recommends that each agency
incorporate in its Policy Directive to promote environmentally preferable purchasing into its
Affirmative Procurement and Strategic Plans. This incorporation can transpire as agencies
revise thelr plans. Agencles should ensure that their Policy Directive is made available to the
field-level procurement and environmental personnel.

B. Pliot Projects

Section 503 (b) of EO 13101 states "[A]gencies are encouraged to immediately test and
evaluate the prindples and concepts contained in the EPA's Guidance on the Acquisition of
Environmentally Preferable Products and Services through pllot projects to provide practical
information to the EPA for further updating of the guidance.” Furthermore, Section 704 states
"Each executive agency shall establish a model demonstration program. . . to demonstrate
and test new and innovative approaches such as incorporating environmentally preferable...
products...." into model fadllity programs. To help Executive agencies implement these
provisions of the EO, this Final Guidance inciudes some suggested steps for initiating and
impiementing pilot acquisitions.

The suggestions that follow are based on lessons from early pilots undertaken by the General
Services Administration and the Department of Defense in partnership with EPA. Case studles
from these and other pllot projects are avaiiable from the Pollution Prevention Information

Clearinghouse (202 260-1023) or they can be accessed through EPA's EPP Program Web site.

Additional pllot acquisitions will be Important testing grounds for applying the guiding
principles and testing their applicability. The pliots wifl also provide vaiuable information for
the development of tols and resources to fadiiitate widespread adoption of environmentally
preferable purchasing practices.

EPA will track pilots that are planned or already underway on the EPP Web site, providing a
dearinghouse for information en govemment-wide activities related to environmentally
preferable purchasing. (See EOQ 13101, Section 503 (b){4).) EPA will disseminate information
about different pllots among the agencies through the EPP Web site, updates, and fact sheets
to ensure that lessons learned are shared and used to inform other pilot projects.

The discussion below further describes how these pilots and demonstration projects might
proceed. EPA encourages Executive agencies to undertake pilots and use ali existing sources
of information and technical expertise to carry them out. EPA Is committed to supporting
these pilots and providing overall coordination and technicai assistance, as resources atiow.

1. Selection of pilots. Selection of pilot acquisitions Is at the discretion of the individual
Executive agencies. There arae at least two options for how agencies can approach this
selection process. F{rst, an agency may want to identify an environmental problem that it
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wants or needs to address. Once the problem has been kientified, the agency can develop a
fist of products and services that contribute to that specific environmental problem.
Aiternatively, an agency may start out with a product or service category for which it wants
to find aiternatives. In either case, criteria that agendes might wish to consider in selecting
pilot acquisitions include:

* Potential for & reduction in risk to human heaith and the environment.

Status on EPA's prioritized list. Pursuant to EO 13101, Section 503 (a), and in order
to assist Executive agencies focus their efforts on minimizing serlous environmentai
impacts, EPA has developed a prioritized list of the top 20 product categories. The
complete list, along with a discussion of the methodology used in its development can
be found in EPA's EPP Web site.

Existence of less harmful product or service altematives. Altemnatives could vary
anywhere along the product or services' life cycle, for example, different ways of
manufacturing or disposing. Alternatives might aiso include different ways of getting
the same resuit, even if it means acquiring a completely different type of product or
service.

Feasibility/degree of flexibility in the acquisition.

* Products or services that are widely used within the Federal government and are
representative or typical of the procurement system. This maximizes the piiot's
potential value to others by providing lessons about the effectiveness of the guidance
and increasing the fikelihood that the pllot could be replicated. (See EO 13101,
Section 503 (b) (1).)

2. Implementation of pilot projects. In implementing the pilot projects, Executive agencies
can look to the process and results of projects others have completed or develop a different
approach for environmentally preferable purchasing. In undertaking the pilots, agencies are

encouraged to:

* Ensure the participation of environmental and procurement experts.
Use all of the options available to them to determine the environmentaily preferable
attributes of products and services in their pilot projects, including the technicat
expertise of non-governmental entities. This is pursuant to EO 13101, Section 503 (b)
(2). More specific guidance on the use of non-governmental entities is included in
Appendix D.

Once a product or service has been chosen, pilots typically involve:

Determining environmentaily preferable products and services. This can be
accomplished by Executive agencles:

+ Identifying product attributes that can serve as indicators of environmental
preferabifity. Agencies can look to Appendix B for a menu of attributes.
Selection of attributes should be tied to the mast significant environmentai
problems or impacts.

* Collecting information from product and service providers. This may require the
development of contract language to ensure that vendors provide
environmental information. l"l
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= With the recent changes to the FAR and the trend toward best value
contracting, agencles can now more easily consider environmental factors when
making purchasing decislons. However, environmental information is often not
provided by vendors. Thus, it may be necessary for Executive agency personnel
to clearly request or require relevant environmental information from vendors In
market surveys and proposals whenever appropriate.

* Evaluating the environmental information.

b. Incorporating results of the environmental information research into the acquisition
process to purchase environmentally preferable products and services. While the
acquisition strategy and method are determined by the purchasing agency, EPA asks
that agencies select a strategy that:

* Maximizes the number of environmentaily preferable product or service choices
available to the purchasing agency.
Promotes competition across products and services in terms of environmentai
performance.

Stimulates product and service process innovation and continuous
improvement.

* Allows for the consideration of local environmental conditions.
Promotes a definition of environmentally preferable products and services that
can improve over time,

¢. Documenting the pilot effort, including a description of how the project was initiated
and implemented and the lessons learned. A sample case study template is attached
in Appendix E and is also available on EPA's EPP Web site. The results of piiot projects
will be shared among Executive agencles through EPA's EPP Web site.

More specific information about pllot implementation will be made available through a variety
of tools that EPA currently is developing including: an interactive training module; a "best
practices guide” with examples of specific contract language that have been used by
purchasing agencies; and a database of existing environmentai standards that have been
deveioped by governmental and non-governmental entities.

Section 12(d) of The National Technology Transfer and Advancement Act of 1995 (NTTAA)
(Pub. L. 104-113, §12(d), 15 U.S.C. 272 note) and OMB Circuiar A-119 (63 FR 8546,
February 19, 1998) direct Federal agencies to use both domestic and international voluntary
consensus standards In liey of government-unique standards in their procurement and
regulatory activities, except where it would be inconsistent with applicable law or otherwise
impractical. The Act's purpose Is to reduce the cost of procurement and regulation by
requiring a Federal agency to draw upon any sultable technical standard already used in
commerce or industry rather than inventing a new standard. Some of those standards might
relate to evaluating environmental performance and measuring the environmentai attributes
of products or services. In establishing Environmental Preferable Purchasing pilot projects or
planning other environmentally-sensitive activities, agencies should first determine whether
there is an applicable voiuntary consensus standard that would meet its needs.

The NTTAA aiso requires a Federal agency, when it Is consistent with the agency's mission,
authorities, priorities, and budget resources, to participate in the standards-setting activities
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of voluntary consensus standards bodies. Such participation heips ensure the development of
standards that meet the agency's needs, Including those related to Environmenta! Preferable
Purchasing concerns. This collaboration can also promote national goals and objectives. OMB
Circular A-119 specifically mentions the need to promote the use of environmentally sound
and energy-effident materfals, products, systems, services, or practices as well as the
improvement of pubfic health and safety. (See OMB A-119, Section 7a.)

In the long run, institutionalizing the purchase of environmentally preferable products and
services requires that Executive agencies continue their efforts after the pllot’s are
completed. Given that environmental information about products and services Is still scarce,
agendies should rely on all sources of information and technical expertise in making
determinations about environmental preferability. To foster agencies continue acquisition of
"green" products, EPA will coordinate the development and standardization of environmental
information about potentlal product and service categories for future pilots. This effort will
consist of identifying environmental performance characteristics and measurement methods
and wili involve technical experts both insile and outside the Federal government. Executive
agencies should examine all information generated through these types of efforts. The
agendes, and not the nongovernmental entities, must make all final determinations
regarding environmental preferablilty.

The experience gained from Executive agency pllots will be key In determining the scope and
nature of EPA's long-term activities to advance Federal environmentally preferable
purchasing. The lessons learned and partnerships formed from these pllots will help establish
a broader infrastructure to support this initiative. EPA might use existing mechanisms or help
develop new resources such as guidance, networks, and databases in support of the Federal
purchasing community— to build this infrastructure, The infrastructure will heip bridge the
gap between the environmental and procurement expertise within the Executive agencies,

All Executive agency personnel will have a role in creating a demand for environmentally
preferable products and services. Thus, the infrastructure will also have to support the
development of tools that are easy and convenient for general and diverse use.

In light of the evolving acquisition landscape and the dynamic nature of the marketplace, the
infrastructure will have to be flexible. In the increased globalization of the economy and
trends toward commerclaltzation of the Federal marketplace, will also require agencies to
coordinate this initiative with new Intemmational trade and standardization developments.

Ut ly, the e of this initiative's will be in the increased availabllity and
purchase of products and services that pose fewer adverse impacts on human health and the
environment.

Footnotes

1. U.S. Congress, Office of Technology Assessment, Green products by Design: Choices for a
Cleaner Environment, OTA-E-541 (Washington, D.C. U.S. Government Printing Office,
October 1992) [Back to text]

2. This Is based on the findings of the Science Advisory Board, published in its 1990 report
entited "Reducing Risk: Setting Priorities and Strategies for Environmental Protection,” a
statement of policy on priority poliutants affecting environmental and public health. In this
report, environmental stressors were judged to be significant based on two primary criterla—
the geographic scale and degree of reversibliity of the impact.

The Science Advisory Board Is a public advisory group providing extramural sclentific
hitp://www.cpa.gov/epp/pubs/guidance/finalguidance htm 3i/2010
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information and advice to the Administrator and other officlals of the Environmentai
Protection Agency. The Board is structured to provide balanced, expert assessment of
scientific matters related to problems facing the Agency. [Back to text]

3. Refer to above footnote. [Back to text}

Continue to Resources for the Final Guidance

Continue to Appendix for the Final Guidance

|
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http://www.epa.gov/epp/tools/creditcard.htm
L ated on Thuy, ¥, January 28, 2010
Environmentally Preferable 5urc asing (ﬁ’P}
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Buyin "Green wim the Government Credit Card

Tips for Buying "Green" with the Government
Credit di

As published by the EPA in January 2000,
Assuring that your purchases comply with environmental laws and EPA's policies.

You have the opportunity to heip the environment while buying products that meet your
program's needs. President Clinton has directed federal agencies to buy products that are
made with recycled content, have less packaging, are energy efficient, don't create
hazardous waste, and incorporate other environmentally preferable attributes, As you use the
government credit card, you can help EPA meet this commitment.

Here's how:

EPA designates recycled content products that government agencies must buy. For products
which have been designated by EPA, you must buy those which contain recycled content as
fong as they are available, meet your performance needs, and are cost-competitive. EPA
recommends the required minimum percentage of recycled content that the products you
buy should contain. A table of recycied content percentages as of 1/15/00 is included In this
manual as an appendix.

Whatever your job, it is likely that you will be asked to order a product which has been
designated by EPA. Supply Cierks, Secretaries and Administrative Officers order copy paper,
flle folders, remanufactured toner cartridges, writing tablets, envelopes, piastic office
supplies, shipping and mailing products, awards and plaques, and other products we typically
use every day. Fleet managers and users of fleet vehicles purchase automotive products like
motor ofl, tires, and engine coolant. On-Scene Caordinators may buy spill contalnment
products. Employees in Fadilities or Safety and Environmental Compliance may buy signs,
pallets, parking stops, traffic cones and barreis to control traffic flow In our parking lots, park
benches and picnic tables, and certain other building and landscaping products. Ali of these
products can be made wlth ret.yded contant and you can find most ofthem in the General
Brvices ide"
Manufacturers, suppuers, and helpful naﬂonal spedﬁcauons can also be Idenhﬁed at EPA's
Comprehensive Procurement Guidelines Web site

]
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Terminology ...

Recycled content products contain "recovered materials™ or
"postconsumer materials” or both, "Recovered materials” means
materials that have been removed or diverted from solld waste -

in other words, trash - including solid waste created by '

manufacturers. "Postconsumer materiais® are materials that we

discard at home and at work that are separated or diverted for
recyciing instead of going to a landfill.

In the case of paper products, President Clinton requires Federal
agendies to purchase products contalning 309% postconsumer
materiai beginning January 1, 1999. Paper products containing
30% postconsumer materials will be avaliable from GSA's
schedule and stock programs.

Reducad Packaging

Packaging is a significant solid waste problem. EPA estimates that packaging alone accounted
for 23.7 % of the volume and 19.49 of the weight of the material that went to municipal
fandfiils in 1996. We can reduce the amount of trash we generate by buying products with
reduced packaging. For exampie, if you can purchase pads of paper that are not wrapped in
plastic shrink wrap, you will not have to throw away the plastic. Aiso consider buying a larger
quantity packaged in a single box rather than smaller quantities in muitiple boxes.

Energy Efficlency

When buying products that use energy (computers, coplers, fax machines, muititasking
devices, document scanners, TV/VCRs, refrigerators, etc.), look for the Energy Star labei,
which tells you that the product is energy efficient, Check EPA's Energy Star Products web
site at or call the Department of Energy's Federal Energy Management Program for the latest
recommended levels of energy efficiency for different products - 1-800-DOE-EREC or 1-800-
363-3632. Fedcenter.com, an e-commerce site that you can purchase a variety of goods and
services through, will identify and aliow you to purchase the EnergyStar product options
available to you. Indicate that you want to see EnergyStar products via their Search section,
or iook at the "EnergyStar compliant™ column in the "Compare Products® section of their site.

Hazardous Materials and Toxic Chemicals

Ask If the product contains hazardous materials or toxic chemicals. Examples include cleaning
products containing petroleum-based solvents or acids, and paints (some contain chromate
or volatile organic compounds). GSA’s "Environmental Products Guide® includes information
provided by vendors to help you choose a more environmentaily preferable alternative to
many of these products.

Battery-operated portable electronic devices such as cell phones, laptop computers, walkie-
talkies, and tools often use rechargeable Ni-Cd batteries which contain cadmium, a
hazardous material. If you buy products with Ni-Cd batterles, ask for batteries with the
Battery Recydling Seai (see graphic).

Advise the person who will be using the product that Ni-Cd batteries must be recycled at the
end of their usefut life so they don't end up in a landfili. They shouid contact their

|
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safety/environmental compliance manager for assistance. Information for consumers on how
and where to recycle their used Ni-Cd batteries is also avallable through a toll-free number:
1-800-822-8837.

There are other situations where you may have to buy products with hazardous materials,
such as laboratory chemicals. Notify your facility safety or environmental compliance
manager before you purchase the item, If this is a new chemical at the facility, they may
require you to get a Material Safety Data Sheet. Or there may be special worker safety,
recycling or disposal procedures that you will need to follow.

In summary, when buying products, consider the following environmental criteria;

Minimize Favor
* Hsavy metais (0.9, lead, mercury, ® Postconsumer recyded content
+ Gzone deniat cadmivm) ® Raeusabliity/repairsbility
v * Raduction in packaging
. solvents (o5 calorinatad and . Efficiancy
Organic ."n-:n ) = Usa of renewsbls energy
Fritationpotential * Biobased products

. that can b L
* Volatie organic compounds (VOCs)
* Phasphorous

A good source for this information is EPA's 2 able :
Database of environmental information on products and servlces.. ln nddltbn vendors are
often happy to provide this information on their products.

Resources to halp you make more anvironmentally preferable purchasing choices:

Listed below are some website addresses and telephone numbers of selected vendors that
offer products with good environmentat features. The following also references resources
containing general green purchasing and product information. (Of course, this is not an
exhaustive list of companies and EPA in no way endorses their products.)

Environmaental Office Products

Provides links to numerous resources.

Rainbow Eco Specinities - Carrlers of the National Recycling Coalition Recycled Content
Product Line

1-800-842-0527
Office and school supplies including recycled-content products, agriculturai-based products,
solar products, and less toxic products

1-800-327-8449
Its product offerings include recycled-content products, agricultural based products, solar
products, less toxic products and cruelty-free products.

Ecomall Office Products
hitp://www.epa.gov/epp/tools/creditcard. htm 3/3/2010
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Ecomali contains links to sites that sell traditional office products with recycled content, high
quality recycled diskettes, energy-efficient lighting products, etc.

r
(919) 309-0811

Gresn Offics Information/ Buying Guides

Working Your Way to a Green Office
General product information, product list, as well as green buying information

Green Seal
(202) 331-7337
Office Green Buying Guide

Green Office Magazine
1-800-709-0012

E-mail:

Office Fumiture information.

*#*product attribute daims should be carefully examined to make sure they are consistent
with the Federal Trade Commission's (FTC) Guides for the Use of Environmental Marketing
Cleims. In general, be skeptical of broad daims that the product is "environmentally safe,”
*environmentaily friendly® or "non-toxic™ uniess the manufacturer can back up the claim with
actual documentation. The EPP Web site has a helpful brochure describing the FTC guidelines.
There you will aiso find many exampies of advertising language to help you understand how
to evaluate advertising claims.

{This section was updated in April 2008.)
EPA's CPG program provides recycied-content recommendations for lists of designated

products. EPA has already designated or is proposing to designate products grouped into the
following eight categories:

"
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L Introduction

The Federal govemnment has made significant progress in improving environmental and
energy performance through a series of exacutive orders, Memoranda of Understanding,
and other guidsnce. Executive Order 13423 (B.O.), Strengthening Federal
Environmental, Energy, and Transportation Management, intends to build on that body
of work and success by integrating and updating prior practices and requirements into a
cohesive, strategic approach to further ensure enhanced performance and compliance
with statutory and other legal requirements.

Section 2 of the E.O. directs Federal agencies to implement sustainable practices for:

Energy efficiency and reductions in greenhouse gas emissions.

Use of renewable energy.

Reduction in water consumption intensity.

Acquisition of green products and services. :

Pollution prevention, including reduction or elimination of the use of toxic and
hazardous chemicals and materials.

Cost-effective waste prevention and recycling programs.

Increased diversion of solid waste.

Sustainable design/high performance buildings.

Vehicle fleet management, including the use of altemative fuel vehicles and
alternative fuels and the further reduction of petroleum consumption.
Electronics stewardship.

A Purpose

The purpose of this document is to define agency requirements for implementing E.O.
13423 and to define broad strategies for achieving them. This document is the first of
such E.O. implementing instructions. In order to ensure effective and efficient
implenmmim,mmmuungodsmdoljocﬁvsofﬂnﬂo.,ithmdmym
executive depariments and agencies implement the activities described in these
instructions in accordance with Sections 1, 2, 3, and 4(b) of the E.Q.

B Authority

These instructions are issued under the authority of Section 4(b) of the E.O. This section
authorizes the Chairman of the Council on Environmental Quality (CEQ) to issue
instructions on implementing the E.O. after consultation with the Director of the Office
of Management and Budget (OMB) and the interagency Steering Committee.

G Organization snd Oversight

The organizational structure of the entities established to coordinate and oversee
implementation of E.O. 13423 is shown in Figure 1. The organizational structure as well
as the roles and responsibilities of sach entity are described below.

*® 5 00
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o Recycled content products designated in EPA’s Comprehensive Procurement

o Energy Star® products identified by DOE and EPA, as well as FEMP-designated
energy-efficient products.

o Water-efficient products, incuding those meeting EPA’s WaterSense standards.

o Enorgy from renewable sources.

+ Bicbesed products designated by the U.S. Department of Agriculture in the
BioPreferred program.

» Environmentally preferable products and services, including EPEAT-registered
electronic products.

¢ Alternative fuel vehicles and alternative fiels required by EPAct.

—¥= ¢ Products with low or no toxic or hazardous constituents, consistent with section

VIILA of these instructions.
s Non-ozone depleting substances, as identified in EPA’s Significant New
Alternatives Program.

emhnmwme!hefollowmgm:mmunemanmdudswhmmnﬂmmgmﬁngmd
writing papers, including office paper products, or support services that include the
supply of written documents:
* 30 percent postconsumer fiber.
e 20 percent postconsumex fiber, IF papers containing 30 percent postconsumer
fiber are not reasonably available, do not meet reasonable performance
reqwmmenas,ormuﬂyavnlnbleatmmmblepnce.

EPA shall review the recommended contenit levels for printing and writing papers in the
existing Paper Products Recovered Materials Advisory Notice and adjust the
reeomumdmms,whu'aappropnm EPA shall report its decisions to the FEE.

mmgm&mdmmﬂmmﬁecmmmvewmddmfm
effectiveness, obsolescence, and consistency with the biobased products designation
program, environmersally preferable purchasing program, and Energy Star® and FEMP~
designated energy efficient products program. EPA shall delete those designations that
are ineffective in meeting the objectives of the Resource Conservation and Recovery Act
section 6002 or are obsolete due to market changes.

mcbasemmmmﬂ!lypufmepodmmdmmmmgﬂksﬁmdmwmme
Acquisition of Environmentally Preferable Products and Services’.

? For EPA’s guidance, go to htip:/ SDAROV/E guidance/guidancepage him.
pecific products or product categorics is found st hitp://www,epa gov/epp/pubsiroduc i,

24
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VIII, Pollution Prevention and Management of Toxic and Hazardous
Materials

E.O. 13423, Sec. 2(e): In implementing the policy set forth in section 1 of this
order, the head of each agency shall:

(e) ensure that the agency (1) reduces the quantity of taxic and hazardous
chemicals and materials acquired, used, or disposed of by the agency, (i)
increases diversion of solid waste as appropriate, and (1ii) maintains cost-
effective waste prevention and recycling programs in its facilities.

Sec. 3(a), excerpted, (e), and (f): In implementing the policy set forth in section 1
of this order, the head of each agency shall:

(a) implement within the agency sustainable practices for... (v) pollution and
waste prevention and recycling, (i) reduction or elimination of acquisition and
use of toxic or hazardous chemicals...

(e) ensure that contracss entered into after the date of this order for contractor
operation of governmens-awned facilities or vehicles require the contractor to
comply with the provisions of this order with respect to such facilities or vehicles
to the same extent as the agency would be reguired to comply if the agency
operated the facilities or vehicles;

() ensure that agreements, permits, leases, licenses, or other legally-binding
obligations between the agency and a tenant or concessionaire entered into after
the date of this order require, o the extent the head of the agency determines
appropriate, that the tenant or concessionaire take actions relating to matters
within the scope of the contract that facilitate the agency’s compliance with this
order.

Technical Lead: EPA
Workgroup: Interagency Environmental Leadership Workgroup

No later than January 24, 2008, each agency, at all appropriate organizational levels
including appropriate facilities, organizations, and acquisition activities, shall develop
written goals and support actions to identify and reduce the release and use of toxic and
hazardous chemicals and materials, including toxic chemicals, hazardous substances,
ozone-depleting substances (ODSs), and other pollutants that may result in significant
harm 0 buman bealth or the environment.

In identifying the list of toxic chemicals, hazardous substances, and other pollutants, each
sgency shall consider:

¢ Quantity of the chemical or material in use by the agency.
o Human and/or environmental toxicity of the chemical.
» Potential for buman and/or environmental exposure to the chemical or material.

19
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s Potential harm to the environment associated with the use or release of the

chemical or material, including impacts to air quality, surface water, groumdwater,

soils/land, and climate systems.

Persistence of the chemical in the environment.

Availability of controls to manage identifiable risks.

Impacts on mission capability and business costs.

Existing environmental hazard lists such as priority chemicals identified by EPA’s

Resource Conservation Challenge, and any agency-specific toxic or hazardous

¢ The available substitutes for ODSs identified by EPA’s Significant New
Altermatives Policy Program.

. ConmnmtsldmﬁedbyﬂloUs.Geologmlslnveyaspntomemonal
Reconnaissance of Emerging Contaminants.*

o Where appropriate, regional- and watershed-based environmental improvement
efforts such as the Chesapeake Bay Prioritized Chemicals of Concem Program,
the Great Lakes Bi-national Strategy or local watershed efforts.

B.Qzene-Depicting Substances

(1)L Altematives. Each agency shall ensure that it maximizes the use of safe
alternatives to ODSs, as approved by the EPA’s Significant New Alternatives Policy
(SNAP) program.

(2) Agency plans. Agency plans to replace ODSs should target cost effective
reduction of environmental risk by eliminating the use of ODSs in new equipment and
facilities and by phasing out ODS applications as the existing equipment using those
substances reaches its expected service life. In developing ODS-related actions, agencies
shall consider (1) maintaining equipment to prevent or fix leaks and (2) replacing leaking
equipment when repair is no longer cost-effective or where it is life-cycle cost-effective
to replace the equipment.

uspmmalptopmynmagmmhm&mdpmmmmwetheduposdof
ODSs removed or reclasimed from its facilities or equipment, including disposal as part of
a contract, trade, or donation, without prior coordination with the Department of Defense
(DoD).

{4) Transfer 1o DoD. Where the recovered ODS is a critical requirement for DoD
missions, the agency shall transfer the matesials to DoD. DoD will bear the costs of such
transfer.

* The national reconnaissance is an on-going initiative to track contaminants commenly derived from
wagtewsater sources and found to be present in the environment on a global scale. A list of target
compounds identified as emerging contaminants can be found st
https/itoxics usgs gov/regional/cortaminants html.
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G Comnliance with the Emersency Plasning snd Coupanity Risht-t0-Knew Act
oo the Polintion Prevemtion Act

(1) EPCRA repciting. As part of managing toxic and hazardous chemicals as
required by sections 2(e)(i) and 3(a)vi) of the E.O. and meeting the reporting
requirements of section 3(g) of the E.Q., each agency shall continue to comply with the
provisions set forth in sections 301 through 313 of the Emergency Planning and
Comnumity Right-to-Know Act (EPCRA), section 6607 of the Pollution Prevention Act
(PPA), all implementing regulations, and future amendments to these authorities, in light
of applicable EPA guidance and without regard to the Standard Industrial Classification
(SIC) or North Amexican Industrial Classification System (NAICS) delineations. Each
agency reporting under EPCRA section 313 shall do so using Internet reporting as
provided in EPA’s EPCRA section 313 guidance.

ing. In addition, as required in section 3(e) of the EO., in
contracts providing for contractor performance at Federal facilities, each agency shall

include a requirement that the contractor provide the information needed by the Federal
facility to comply with EPCRA, PPA, and the E.Q.

21
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Section 2
Building Industry Market Expectations

Government Buildings

USGBC LEED Pilot Credit 2: PBT Source Reduction

Buildings & Economic Growth v )

Top Architectural Firm Introduces‘Radical Transparency'to the Building Market
Collaborative for High Performance Schools Materlals Standards

Testimony from Healthcare Facility and Designer

Email from US Army Center for Health Promotion and Preventative Medicine

Green Buildings Rise in a Fiat Economy

Louisville Charter for Safer Chemicals (adopted by many within the healthcare sector)
New York Times, Energy & Environment, Products That Are Earth-and-Profit Friendly
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LEED Pilot Credit Library

Pilot Credit 2: PBT Source Reduction: Dioxins and Halogenated Organic
Compounds

This credit is avaitable for pilot testing by the following LEED project types:
»  New Construction

= Core and Shei!
»  Schools
a  Commercial Interiors

Tommmdmmumm-mmm(mnm
with the Rfe cycle of bullding materials.

Regquirements

. mmmnmmmmmmmmumcmm‘hm
;M7S%Moo¢)dmmmmm|mmdmumeubmm
groups:

= Exterior components (inchuding at a minimum, roof membranes, waterproofing

= inferior finishes (including at @ minimum, fiooring, base, ceiling tiles, wall cover-
ings, and window freatments).

. ng.wmnmdmlm.
= . Buliding-instalied eloctrical cable and wire jacketing.

» Halogensted organic compounds covered in this credit include the following:
= Al plastics containing chiorine or fluorine Including:

Chlorinsted polysthylene (CPE)
Chlorinated poiyvinyl chioride (CFVC)
Chiorosulfonated polyettylene (CSPE)
Polydioropww((:ﬂordﬂompmmbb« nhobvmdnameNeomne)

Potyviryl chioride (PYC)
Fhmnuaddhylmnpmwbm(FEP)

T . me«medmmmmrmwums)mm
bromine, chiorine, or fluorine Inciudin
° PBDEs(polybromndaddiptmyi ether), including Deca-BDE (Decabromodi-

0GB OO0

gé
E

(rc
Tﬂs(zmbmem}mm (TCEP)
Dechiorane Plus

L mmmmmmmmmmummwmmmm
mnﬁwnmmmmemimnm with the exception of halogeneted

1ot

29



118

LEED Pilot Credit Library

fiams retardants (HFRs), including, but not fimited to, debmmmdmphanylah-
ers (PBDES) which have no minimum threshold.

Potentiai Technologles & Strategles
While compaisis representing less than 5% of the product weight are not required to
mwmmmmmmmmmdwm.mmmm

curement of halogen-free minor parts is encouraged when meet or axceed pesformance
requirements.

Conﬂdummﬂudaddoddiodmormhmmnahpplhﬁmamd\m
or exceed pesformance requirements. Options of materials with reduced PETs include,
but are not limited to, TPO, FPO, EPDM, and ABB or SBS modifiad bitumen for roof
membranes; natural Einoleum, rubber, or altemate polymers for flooring and surfading;
natural fibers, polyethylene, polyester and paint for wall covering; polyethylene for wire &
cable jacketing; wood, fibergiaiss, HDPE, and alurminum with thermal breaks for windows;
stesl, HOPE and fiberglass for condult; and copper, steel, concrets, clay, polypropylene
and HDPE for piping. Cast iron pipa should be avoided based on air quality concems
associated with manufacturing practices (see TSAC PVC report).

Confirm that halogenated fiame retardants are not added to aitemative plastic products.
The fire ratardant attributes of halogenated compounds should be replaced with inherent-
ly fire retardant dasign or aitemative materials appropriate to the fire requirements of the
'mmmpwm—uwnuunmwd-mmopm
chiceine, bromine or fucrine) snd carbon. These compounds are taxgeted dup 1 their persisience and and propensity to dicedn

formation. Halogen salts, such 88 sodium chiaride, which are formied with metids inelesd of carten have difarert
ond hestih perforance charactedaics and are nct urder the puriaw of this credL

20f2
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USGBC UPDATE - March 2009

USGBC UPDATE

LEED CammmnlﬁlmRenisbmd Wcomﬂod)

&

March 2009
Implementing the Economic Recovery

Plan
USGBC is a resource in the work to ensure green buliding

Is a cornerstona of the new economy

As federal, state and local governments work together to
rebuild and re-snergize our economy through the economic
recovery package, the U.S. Green Building Council is focused
on suppoiting the implementation of the federaf investment in
green and energy-eflicient building. Green building is among

the comerstones of a clean energy economy. The buillding ~ees—

Industry makes up 14.7% of U.S. GDP and uses 40% of our
nation’s energy. Greening our existing buildings would result in
an estimated savings of $160 biifion in energy costs, while
creating green jobs that can’t be exported. And that's good
news for our natlon’s economy, state and focal government
budgets, business bottom fines and the financial well-being of
American families.

While USGBC was front and center in advocating for an
unprecedented commitment to green solutions in the economic
stimulus package recently signed by Presiient Obama, the
next chailenge is even more weicome: serving as a resource
for USGBC members as they heip their states and local
communities reafize the full economic and environment benefit
of the American Recovery and Reinvestment Act of 2009,

We all have a stake in the new green economy, and
professionals in every sector of the green building industry are
well-positioned to play a part in the implementation of the
federal stimulus plan. Some $9 billion is designated to address
public safety and other govemment services, which may
include school modemization, renovation and repair consistent
with a recognized green building rating system. For homes
professionals, the Act provides $5 billlon for the federai
Waeatherization Assistance Program, which provides

http://communicate.usgbc.org/newsletters'USGBC_Update/0309 html

Page 1 of 4

18,805 Members + 81,156 LEED APs
Rasldemml [ quam 1.su cmr-d)

USGBC Community
sumy' What information do you nead about

LEE ?
rutohuthEED\G we
nmtobemm lhenﬂonndncn
h

us batter addreas your needs.
Take survey »

Greenbuild Updates

Presant a workshop at Gresnbuiid 2009:
USGBC's Education Provider Program is
Mm&yaelmg pmpmhforsmn

g;)Sh\Phocnb(

Download the call for subrnmals__(EDF) 3

Education Updates

ulld 8 D onliny
"8&; mﬂap%ssmﬂmw
a ufUSGBC LEED and green building

3l

Bumer today »
New LEED Cove Curriculum Addresses LEED
V3 and GBCl's New cm Dont miss
r knowled;
O SR I and gr9en bulding bot
pndioea
Learn more »
Industry Events
Green inteligent Bulldings Confarence,
ton, Va., March 25-26 &n,-u.,d
regh on !hrouah March
Register today »
3732010
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USGBC UPDATE - March 2009 Page2 of 4

assistance to low-income families in weatherizing and | w Subscribe i

|
improving the energy efficiency of their homes. it provides ] Greenm
i
i
i
b
3
|

another $4 biflion for the Public Housing Capitaf Fund, which

provides funds to pubtic housing agencies nationwide for the »> Get case studies,
development, funding and medemization of public housing i product reviews,
developments. And firms and professionals working with and new technology.
ial and institutional buitdings can look to become For more information visk:
involved with projects under the $5.55 billion granted to the W, QrEenSOUITEMag.00Mm

federal General Servicas Administration for federal buildings,
inciuding $4.5 billlon for meagures to make GSA faclities
“high-performance green buildings,” as defined by the 2007
energy law.

USGBC is a resource for you to leam how to be a part of our
nation's recovery.

» For individuals and firms: Find information on finding a
green job, using LEED Professional Accraditation and
USGBC's educationa! offerings to position yourself as an in-
demand green worker, and the latest news and research on a
green-built economy at USGBC's green jobs page.

» For local and state governments: Leam how to implement
the economic stimulus plan at the Green Economic Recovery
Resources page. USGBC has created tools for exploring the
possibilities created by the stimulus plan and an upcoming
Stimulus Plan Implementation webcast sarles.

The potential for green building to create new jobs is
astounding: As many as 2 million jobs could be created under
a green economic recovery plan envisioned by the Center for
American Progress. in fact, according to an October 2008
report from the U.S. Conference of Mayors & Mayors Climate
Protection Center, there were 750,000 green jobs in the U.S,
economy In 2006 ~ a number projected to grow to 4.2 million
over the next 30 years. if we all play our part, 4.2 million can
be an understatement, and green jobs will fie at the heart of
America’s economic revival.

In fact, research from diverse sources examining the interest in
green buildings among a wide range of Americans paints the
same picture: The future of our built environment ciearly
canters on energy efficiency, water reduction, systems that
encourage cleaner indoor air, the use of recycled and more

http://communicate usghc.org/newsletters/USGBC_Update/0309 himl 3/3/2010
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sustainably developed materials, and communities that coexist

with their environments. Across the country, Americans are west.——

recognizing that sustainabliity is key to a prosperous future,
and the triple bottom line — environmental responsibility,
economic prosperity and sociat equfty ~ Is imperative as we
move forward.

_— e

http://communicate.usgbc.org/mewsletters'USGBC_Update/0309 html

According to Tumer Construction Company’s "Green
Building Barometer,” 75% of commercial rea! estale
exacutives — including developers, rental building
owners, brokers, architects, engineers and others - say
the credit crunch will not discourage them from buiiding
green, in fact, 83% said they would be "exiremely” or
“very” likely to seek LEED certification for buildings they
are planning to build within the next three years.

70% of homebuyers are more or much more inclined to
buy a green home over a conventional home in a down
housing market, according to McGraw-Hill
Construction's 2008 SmartMarket Report, “The Green
Home Consumer.” That number is 78% for those
eaming less than $50,000 a year, showing the
Increasing accessibility of green buildings to all
members of our society. in fact, 56% of respondents
who bought green homes in 2008 eam less than
$75,000 per year; 28% eam less than $50,000.

More than 80% of commercial bullding owners have
aliocated funds to green initiatives this year, according
to “2008 Green Survey: Existing Buildings,” a survey
jointly funded by incisive Media's Real Estate Forum
and GlobeSt.com, the Bullding Owners and Managers
Assaciation (BOMA) International and USGBC. Soms
45% plan to increase sustainability investments in 2008.
LEED-cedified projects are directly tied to more than
$10 bitiion of green materials, according to a Greener
World Media study on green buifding. That could reach
more than $100 biliion by 2020, contributing to a vibrant
industry that could drive an economic recovery.

The Center for American Progress and the Poliitical
Economy Research Institute at the University of
Massachuseits Amherst, in a September 2008 study,
found that a national green aconomic recovery program
investing $100 bilfion over 10 years in six infrastructure
areas would create 2 million new jobs. The Investments

Page 3 of 4

313/2010
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would inciude retrofitting existing buildings to improve
energy efficiency and investing in wind power, solar
power and next-generation biofuels.

About USGBC | LEED | Press Room | USGBC Courses

To opt aut of USGBC announcements please update your USGBC personal information by clicking here.
U.S. Green Building Council
1800 Massachusatts Avenue, NW Suite 300, Washington, DC 20036

hitp://communicate usghc.org/newsletters/USGBC_Update/0309.html 3/3/2010



123

Perkins+Will Launches First Chemical Blacklist for Building Designers Page 1 of 2

Published on GreenBiz.com (hitp:/iwww greenbiz.com)

Perkins+Will Launches First Chemical
Blacklist for Building Designers

By Jonathan Bardeliine
Created 2009-11-10 12:50

New York, mummdmnﬁmmmmmherzsmws
that are commonly used in the building industry but also pose a number of heatth threats
to humans and the environment.

With its new Perkins+Will Precautionary List, the firm is hoping to educate designers,
architects and others in the world of buildings about the chemicals, their dangers and
allematives. Perkins+Will is also hoping that the list, which will grow over time, will spur
the creation of alternatives where they currently do not exist.

"We realized that a lot of this information is siloed, sither intentionally or not,” said Peter
Syrett, associate principal at Perkins+Will and one of the creators of the list. "This is an
aitempt to take what we thought are the most common questionable chemicals in our work
as designers and identify them and a more cautious approach to using them.”

Related News & Blogs

Each entry for a chemical on the free, online list includes tha chemical name, its origin and
source, a summary of its health impacts, a list of bullding products where it's commonly
found, alternative maternials, regulations, known and suspected health effects and links to
governmeant databases.

Some of the chemicals on the list are arsenic, bisphenol A, cadmium, copper, hal
and brominated flame retardants, lead, mercury, phthalates, polystyrene and PVC.

"All these chemicals have either been listed or classified on government regulatory lists as
cautionary chemicals, so we set that as a guidepost," Syrett said.

While govemment regulations are the minimum that comparniies must comply with, more

http://www.greenbiz. com/print/28522 3/3/2010
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and more companies in various industries are going beyond what the law calls for by
redasigning products to efiminate or reduce certain chemicals that have been linked to
heeltfugsyesbtnammtyetreguhtod One reason companies are taking that exira step

for greener electronics for some time, and a recent report highlighted Innovations
developed by Apple, Sony Ericsson and others.

The Perkins+Wiil list can be searched by chemical name, building category (like flame
retardants, heavy metals and wood additives), building divisions and sections (concrete,
masonry, finishes, etc.) and heaith effects.

The list got started when Perkins+Wili irterior designer Chris Youssef was working on
designing a cancer center and, since a cancer center would be the worst place to have
unhealthy chemicals lingering, wanted to avoid using any known or suspected
carcinogens.

Now that they have compiled their research on the chemicals, Perkins+Will hopes to make
more designers aware of the chemical impacts and help open up dialogue about safer
altematives between designers and suppliers. Youssefsandthatdialowewullhopemuy
lead to the creation of safer alternatives for chemicals that have no altematives.

"Our goal is a simple one, that we should not specify products that are harmful to humans,
animals and the environment,” said Syrett.

Danger sign - hitp/www.fickr.com/photos/g-hat// CC BY 2.0

http://www.greenbiz.com/print/28522 3/3/2010
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Northeast Collaborative for High Performance Schools Protoool

HMaterials Seloction and Specification Prareguisites
Materizls to 4 Specily Low Emisslon Matarals
HUP L For all newly iInslalied matedals, and/or materials fo be refinishad, specify materials !

that have been tegted and cortiled for low emissions of volatile rganic compounds
WOCa),

The salection of materials for the construction and furnishing of a school can have a major
impact on indoor alr qually. Many common indoor building and surfecing maledals contain a
varsty of potenticlly carcinogenio and/or toxic chemicals. Thess chamicals are released into the
alr and can ceuse a variety of health problems, from minor inflstion io major healkh problems.
Racent studies have implicated volatile organic compounds (VOUs) as significant risk fectors for
asthima. Bxposurs 1o VOCs emilting from sources such as cigarstle smoks, deaning sgents,
solvents, fumnishings, paint, flooring products, bullding materlals, and personal hyglens products
may increese the risk of asthma and other aliments. This & especially important in schools
bacause children are typlcally more sensitive 10 indoor air poliutants than sdults.

To meet this prerequisite, the following materials must be cerifisd:
[ 50% of adhesives and sealanis

£

All acoustic ceiling tles and acoustic wall panels
Al carpet systems

All interdor paint

[ SR B

Al wall coverings {(do not use vinyl wall paper}
Al solid and composite wood Sooving

All insulation installed interior to the building vapor bamier

0o

All resilient fooring

Low VOU producis must be cerfified by one of the programs listed below or be listed by the
Californis CHPS program:

3 Sclentific Cartification Systars

3 indoor Advantags ~ Gold

{3 Floor Score

03 GREENGUARD Certification Program - hilpfwwer greenquard.ony
L3 Carpet and Rug Instiute

0 Green Label Plus

onergy & resource solulions w
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horiheast Colieborative for High Performance Schools Prolocol

Documentation for Meterials Prersquiniie 4

it @ docurment providing spaciications for the interor products coverad by the above
sategodes. nshude i the document

1. Product brand name and menufacturey identifying product rumber.

%

2. ldentification that the product is ceviified by one of the qualifying programs

Regources
GREENGUARD Envirormental
Green Seal Do /Avens
ERA, hitolvosemit

Standand Prectios for fhe
i-Soale Eaviommentel Chambers, by the Calffomi

ML . aoviehibAANVOCSA QRS Secion(1 350
304-01 doo

Insifute, hited

fific s Rl

siong frown Varbus Sowves Usihy
Department of Health Berdoes,
T A8 2004 FINALYMIOWITHY%Z

B S fefenia i

Materiale Pravegulalin 2 Stomas snd Collestion of Recyelables

cvithe @ wanlly o

pmpey foilte lodger mod mined, cavdt

<, glss, plaslice, and metals.

A many commaon materals s promelsd throughout the Northeast with & vardely of
racyeling programs angd gandices. Tvpicsl recyolables inchude ak nans, steal cans,
NEWSHSDET, Be peper, oorugsted cordboand
single polymer plastics, and glass bottles. In onder 1
gualify for this oredif, school ad rators must

nate areas i the s

i

ace for oyl
ow areas dedicated o the ool
rigls on space utizsfion plens. Consider the

of how recyclable mele e collected
s removed Som  clhsswoms  and  lsachery
s

ng bing sre used, they sho
be shle o accommodate 8 75% diversion rate {from
§ coptents)  and  be  sssil
odial staff and recyoing soleCtion  poong @ probis Soho, R Bmegs coutesy of
v bl desinns that alow for sasy deaning . W

SEUes.
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This is a forwarded messagse
~=0rigis
From: Andrews, Matthew W My QTR USA Imailto:Matthew.
Seat: Friday. May 01, 380& 12:51 PM

Health Cave Suﬁtaimability Products

Each year © 88 Aomy Medical Command DCOM) hosts a conference fox
the U Army health save fac and staffs (hesoxtakw,
st ald stations, stel o d Forcs Hesly
Qr conference is being h 4-21 Bug iv
Lhe health o Lling sends opg or mors
L >sentat res to ¢ Tha um Army Health Promofi
ravent ive Mﬁdlclna {OSACHPPM), the organlaatlon I work for,

uIu

ronmental
and containing costs.
th our effort.

reduces
ng quality
ur W@V»ltﬁ suggests your services

i

What we want to do at the conferencs is to have exsmplss of the produsts
that ha e an a evtad th 1eaith csr C“NMLUILY s elimdnabing or

i hile maintaining

1wal t) o g and CMQ*. pxnvide improvement data
{risks as well as ﬂwsts}, Bow the Dror ot can be purchased, 1wl whe in
the Army is presently using *hat TR wxoﬁuct {we expect there will be
deLa hat 15 to the

So Af 4 you can
provide
those forma

aced, and lastly, Avmv m@olcﬁl
facilities purchased and : uaing the product
sapecially 1 a“ge Army bw@ YM care fapill s {smaller Army health care
litvies do not have the vesources or Time va explore alternatives).

38 you might have that will allow
striving, sg I mentioned
vhe participants geb
u heve marketing standards you
same goals,
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Green Bulldings Riss in 2 Flat Economy

¢ Girpan bulding sctivity sustained imprassive growth during 2009, smid

| a brutsl construcion markat hat hes decimatod other ssgments of the

| construction marketplace, accomding to the 200F Grean Elding harket &
impact Rapont published by GreanerBuldings.com.

Acsording to report authar and Grewner Buldings.com
mocutive oditor Rob Watson, foor area registersd and
corified by the 1.5, Graen Building Coundls LEED
groen building rating system in 200% is ostimated o
grow by over 40 pergent comparad By last yours totels,
far a cumulative total of ovar 7 billion square feet
woricwide since the stendard was launched in 2000

asesa | Cither findings:

= The extimate o wduced vehide mies ravelad MM}
grew to 70 millon YT to date versus 400 miflion in 2008, By 2030, the
annual gasling savings sre cupacted o equel current U5, imports from the
Whidelly Bast,

© Total watsr sadngs from LEED through 2009 ix sstimated at 15 bilfen
gallons, comprising 0.5 permant of annusl nonsesidential water use. By
3080, LEETY rosulls in radly 1.3 willion gallons of saved water, souivalant tn
30 perent of current annual non-residential water use.

' » Annual tarban dioxids sevings from LEED butdings s appmsimately 2.9

 milfion es from energy eficency and mnswables, & figurs thatis sxpaciad

| o grow o 130 milion tons per year by 2080 and almost 330 million s
" annually by 2030,

- = An average of st least 580,000 employses st currantly enjoying improved

indoor onvironraents in LEED buldings st prasent, and the “green buliding
warldoree® is expectod to appresch 29 million by 2020 and almost &4

. million by 2030 The productivity benefits from LEED buildings to dete
range fom $230 to $450 million.

i To downioad the fae report, go to
ing.comigment

MO TRGTE

And the Erdronmental Defense Fand launched art tonovstion Bachange o
ancoursge oompanies to sham best pracices relatad w wnergy, water, dimate
andh & host of other sswes. Like the others, it hopes to propagate technalngies
anel best practices.

All of these wtilize diffarent models, but their goals are the same: to stirmdate
and weoalemim green innovation, as companios dip inte the pool of swisting 1P
o leverage other companies’ crestivity and succosses. And it offers up » now
modsl of shering, one that meognizes thetwhat works in one sector can be
applisd, perhaps in an entirely different aay, in ancther

pwemes Borkd Meclin, Ine. fwwwgowenbiz.com).
et ol b g 5 Growoer Wordd bedia, s, e

e Shis crpyright nstie.

5 Magbn 3 N ——

By 2030, the annial
gasoline savings
Fom LEED-certified
groen bulldings are
supected to equal
asrveid LLE. nports
from the Middie Bast.
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Companies Cut Costs With Sustzinable Policles - NYTImes.com Page 1 of 4
EheNewljorkBmes ' renren g oy
his copy i for your parsonal, nancommercial use ordy. You can onder pr ceady copies bor di ion to CAREY
‘your coleagues, clients o arstomers here or Lse the *Reprints” tadl!mappamnenu:anyande Visi

waew. fiytreprints.com for samples and addiionsl information. Order & reprint of this articls now. MULLIGAN
June 11,2010

Products That Are Earth-and-Profit
Friendly

By SINDYA N. BHANOO

As the world'’s greatest soccer players take to the fields at the FIFA World Cup in South Africa, many
are wearing jerseys made almost entirely from plastic bottles rescued from landfills in Japan and
Taiwan.

1t is, if nothing else, good publicity for Nike, the maker of the jerseys and the official sponsor of nine
teams, including the United States, Brazil and Portugal.

Yet what many might view as a gimmick is also part of a broadening effort by the company to
incorporate sustainability, or environmentally responsible practices, into its product design. Around
the globe, a growing number of manufacturers are mcludmg more recyclable or blodegmdable
.)mponents into products.

Companies making changes run the gamut — there are furniture makers, carpet manufacturers,
clothing retailers and makers of shampoos and household cleaners. And with big-box retailers like
Wal-Mart joining in, industry analysts say the sustainable philosophy is no longer viewed as the
province of high-end sellers like Nike or Herman Miller, the furniture maker.

In 2008 alone, American consumers doubled their spending on sustainable products and services to
an estimated $500 billion, according to a survey that polled more than a 1,000 people by Penn
Schoen Berland Associates, a market research firm that studies the green economy.

The movement can be confusing to navigate and goes by many monikers — "cradle to cradle,” eco-
efficiency, life cycle improvement, closed-loop production. In its most utopian form, it envisionsa -
world in which all products are made from natural materials and are 100 percent reusable,
recyclable or biodegradable, never ending up in landfill.

At its most pragmatic, it is mainly about cutting costs — by reducing waste, selling recyclable
components and reusing byproduets like rubber or plastic to create a new product. For a large
company, this can mean millions of dollars in annual savings. '

45
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“When sustainability burst onto the scene, it was in the responsibility category, something that a
company should do because it was the right thing to do,” said Beth Lester, a vice president at Penn
Schoen Berland Associates. But now it is equally about saving money, she said.

For example, Wal-Mart attributed more than $100 million of its 2009 revenue to a decision to
switch to a recyelable variety of cardboard in shipments to its 4,300-plus stories in the United
States. Now it sells the cardboard to a recycler rather than paying to ship the waste to a landfill.

The company also sells photo frames made from its polystyrene waste and recycles plastic scraps
leftover from producing Wal-Mart-brand diapers into material used in building new Wal-Mart
stores.

“It's coming from economies,” said Marc Stoiber, vice president for green innovation at the Chicago-
based business consultancy Maddock Douglas, “If you look at the big guys like Wal-Mart, they
embrace green because it’s all about efficiency.”

Matt Kistler, the senior vice president of sustainability at Wal-Mart, agreed. “If this was not
financially viable, a company such as ours would not be doing it,” he said.

In its most ambitious project, Wal-Mart, after surveying more than 100,000 suppliers worldwide,
has embarked on a yearlong effort to tag every product it sells with information about its production
and life cycle. - o

Nike first dipped its toe into sustainability in 1993, when it began grinding up old shoes and
donating the material and other manufacturing scraps to builders of sports surfaces, like tracks and
basketball courts. That program continues, but the company has shifted gradually from one-of-a-
kind initiatives to a long-term plan to “minimize or eliminate all substances known to be harmful to
the health of biological or ecological systems.”

In the last four years, the company’s sustainable design group, known as Nike Considered Design,
has brought shoes and athletic clothing to market that incorporate waste from the factory floor and a
less toxic type of rubber. Some of Nike’s clothing incorporates zippers and cords made from old
shoes. .

The company has also reduced its use of solvents, the toxic glue used to cement soles to the bottom
of shoes. -

"Qur customers expect this from us,” said Lorrie Vogel, general manager of Nike's Considered
group. “I’s not about two or three green shoes — it’s about changing the way our company does
things in general.”

http://www.nytimes.com/2010/06/12/business/energy-environment/12sustain.htmi?pag...  7/27/2010
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As companies move to reduce waste and analyze the components of their products, many are
turning to outside consultants for help. Among the most prominent is William McDonough, co-
uthor of a 2002 book called “Cradle to Cradle: Remaking the Way We Make Things.”

He runs a consultancy that evaluates companies’ policies in areas like toxicity, renewable energy,
water stewardship and sustainability and awards corporations Cradle to Cradle Certification if they
make the necessary changes.

His firm, McDonough Braungart Design Chemistry, has worked with Nike, Herman Miller and
Shaw, the world’s largest carpet maker. Herman Miller says that 50 percent of its revenue now
comes from produets that are Cradle to Cradle-compliant, and it is aiming for 100 percent.

Shaw has collected 300 million pounds of used carpet in the last three years and reused 85 pément
‘of it

“I've never met one C.E.O. who said ‘Give me a toxic product,’ ” Mr. McDonough said. “But they
need business models that are effective for them.” ) '

Still, companies can be reluctant to make trade-offs when performance or aesthetics suffers.

Method, a maker of household cleaning products, shuns chemicals like ammonia, bleach and
ates and maintains a list of earth-friendly ones. But when it came to the design of its bottles,
company stood firm, declining to reduce the plastic content beyond a certain point because it
believed that it would make them less visually attractive, according to a recent report in The
McKinsey Quarterly, an online business management journal,

Companies may also have to weigh a produet’s toxicity level against its longevity. The retailer
Patagonia is viewed as environmentally conscious — 75 percent of the clothing it sells is recyclable —
but it has had difficulty finding nontoxic dyes. For now, Patagonia prefers to stick with colorfast
dyes, although not all are harmless to the earth.

“It’s super-easy to find an environmentally friendly dye that will fade in three washes,” said Jenn
Rapp, a spokeswoman. “But a garment that lasts 20 years is much more friendly than one that lasts
five months.” .

Even champions of sustainability say that consumers should be wary of giving companies too much
credit or accepting all of their claims. Makers of cleaning agents in particular may offer an expensive
“green line” of offerings but leave the rest of their products untouched, some say.

“I think the cradle-to-cradie concept is great,” said Wood Turner, executive director of Climate
*Founts, a nonprofit group that scores manufacturers of consumer products makers on their track

U
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records. “The prbblem is that most companies are not as inclined to push that into all their products
and all their brands. :

“I have to ask, is this really just an example of'green tokenism, or does it reflect deep thmkmg ona
company’s part?” '

L
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Construction Specialties, inc.
Company Information

Year the Company Started: 1948
Owmership: privately owned
Type of Business: manufacturing

Products Manufactured; Interior wail protection, entrance flooring systems, expansion joint covers, sun
controls, cubicle curtain tracks, grilles, Acrovyn Doors, Louvers, specialty
venting, process air conditioning

Total Number of Employees Woridwide: 1,620
State of Corporation: New lersey
2009 Worldwide Sales Volume: $320 miilion
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Construction Specialties, Inc.

Company information

Corporate Headquarters
3 Werner Way
Lebanon, NJ 08833

Locations

Construction Specialtles, inc.
49 Meeker Avenue
Cranford, NJ 07016
{Manufacturing and Sales}

Construction Specialties, Inc.
6696 Route 405 Highway
Muncy, PA 17756
{Manufacturing and Sales)

Construction Specialties, Intemational, Inc,

3 Werner Way
Lebanon, NJ 08833
(international Sales)

Construction Specialties, Inc.
C/S Eldercare iInteriors

225 Regency Court
Brookfield, W1 53045

(Sales}

Data Aire, Inc.

230 West Blueridge Avenue
Orange, CA 92865
(Manufacturing)

Grand Entrance

4640 Wedgewood Bivd.
Sufte 108

Frederick, MD 21703
(Sates)

C/S Construction Specialties Co.
895 Lakefront Promenade
Mississauga, Ontario LSE 2C2
Canada

{Manufacturing and Sales}
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Construction Specialties (UK) Ltd.

1010 Westcott Venture Park
Westcott

Buckinghamshire HP18 OXB
{Manufacturing and Sales)

C/S France

135 Rue Edouard isambard
PACY SUR EURE CEDEX F-27120
France

{Manufacturing and Sales)

C/S Bauprofile GmbH
Heerstrasse 74
Heme 44653
Germany

(Sales)

C/5 Polska Sp.z0.0
ul, Szczecinska 34

Xobylanka, zachodniopomorsiie 73-108

Poland
(Manufacturing)

C/S Group italia

Via Carlo Cattaneo 1/3
24030 Amblivere (BG)
Italy

(Sales}

C.S. Steel S.A.

Oficiana De Representacion
C/Alicante, S/N

Albal, Valencia

Spain

(Safes)
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Construction Specialties Middle East LLC
1705 Dubai World Trade Center

PO Box 9260

Dubai

UAE.

(Sales)

Conspec (Singapore) Pte Ltd
298 Tiong Bahru Road
#13-01 Central Plaza
Singapore 168730

(Sales)

Construction Specialties Australia Pty Ltd
Unit A7, 1-3 Endeavour Road

Caringbah, New South Wales 2229
(sales)

Conspec International (HK) Ltd

Unit No. 1107 - 11th Floor Tins Centre
777 Lai Chi Kok Rd

Cheung Sha Wan, Kowloon

Hong Kong

{Sales)

Construction Spec {Malaysia) Sdn Bhd
39 Jalan U1/30

Hicom Glenmarie Industrial Park
Shah Alam, Seiangor 40150

{Sales)

Conspec International

22 Soi Amnuaywat, Suthisarn Road
Samsennok, Huaykwang

Bangkok, Thailand 10320

(Sales)

Construction Specialties (UK) Ltd
Trident House

175 Renfrew Rd

Paisley, Renfrewshire PA3 4EF
Scotland

(Sales)

igor Shaykevich

Ut Novolesnaya dom 11 kv 27
Moscow, Russia 103055
(Sales)
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Fabricas Elena S.A.de C.V.
K.M. 7.5 Carr Presa La Amistad
PQE ind LA Paz

Acuna, Coah

Mexico

{Manufacturing)

C/S Group importadora Exportadora do Brasil
Ltda

Rua Francisco Tapajos, 252

04153-000 Vila Santo Estefano

Sao Paulo - SP - Brazil

(Sales)

CS Bauprofile Handelsgmbh
LAINZER STRASSE 11/5
A-1130 VIENNA

Austria

_ Fabricas Elena -
107 Johnson Bivd
Del Rio, Texas 78840
{Manufacturing)
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October 15, 2009

To: Scott Ogden, EHS

Re: Chemicals Policy; addition to 150 14001

From: Howard Williams

The demand for environmentally responsible and relevant bullding products is
growing rapidly, Bullding owners, Architects, contraciors and buliding oocupants
wank products made with chemicals that have ow to no tosdicity and which at the
end of the product Tecyde mre used to create new products andfor materials,

As we dally seek to fulfill gur Corporate Mission o become a ™ Workf Leader of
qualty specialty bulding products and services”, following our vision, "Crealing
prodicts Hat make bulldings better”, we herein subscribe to these four primary
guiding principles 25 the foundation of our Chemicals Policy.

P

wel chemistry. We will identify the substances
associated wam am% used in our products across thelr ecydle and wil
increase as appropriate the ansparency of the chemical constituenis m‘ oy
products, including public disdosure of chericals of high concern and 3™
party certification{s).

s and avoid hazards. We will determine the hazard characteristics of
chemical constituents and formulations In our products, use chemicals with
inherently low hazard potential, prioritize chemicals of high concern for
efimination, minimize exposure when hazards cannok be prevented, and
regiesian products and processes o avoid the use and generation of
narardous chemicals.

Comnls to continuos Improvement. We will establish operational
govermance struciures; policies and practices that oreate 3 Famework for the
reqular review of product and process chemistry, and that promote the use of
chemicals, processes, and the redesign/orestion of products with inherently
ower hazard potential,

Sy p il policies and ndustry standards thats advance the
implementation of the above three prindiples, ensure that comprehensive
hazard date are availsble for chemicals on the market, take action &

eliminate or reduce known hazards and promote & greensy £Conomy,
tnclucing support for green chemistry rasearch and education.

B4
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THEAHILL

Caia Bl

Where lawmakers come to blog
Green buildings need safer chemicals pohcy reform

By Howard Williams, vice president of Construction Specialties - 07/16/10 01:39 PM ET

We all take risks. It's a part of our everyday lives and a part of day-to-day business. But accurately

assessing risks and identifying safer paths of action is not something that comes naturalty to us. From
consumer debt to the Guif oil spill to the collapse of the auto and financial sectors, we’ve taken risks
without accurately understanding the impact of our decisions. All too often optimism trumps caution.

America faces another set of similarly impactful risks, and this time it gets really personal — it affects
human health. The issue is toxic chemicals in products, and the opportunity is chemicals policy reform.

Businesses do not always have free and open access to the information needed to make responsible
decisions concerning chemical ingredients in products. That places American business at a disadvantage
because we lack the ability to economically assess the risks posed by many of the chemicals we use in
our products. Current federal chemicals policy does not require companies to disclose chemical
ingredients down the supply chain, forcing manufacturers to perform expensive chemical content
analysis on their own. If nothing is done to give American manufacturers the ability to know the
chemicals within the materials we use, we will be unable to advance the market-driven opportunities
presented by new, innovative safer chemicals. America will lose this chance to build a stronger, more
stable economy.

Construction Specialties is a privately held U.S. company that designs and manufactures specialty
products for buildings. Our environmental commitment is to create products that lower the
environmental impact on the buildings they become part of and to conduct business in manner that
endeavors to have minimal impact on our eavironment. Yet we are often challenged in meeting these
goals by the lack of toxicity data on chemicals and the lack of transparency on the chemicals in the
materials we purchase. Manufacturers often confront the reality that they do not even know the
chemicals in their products, let alone whether those chemicals are safe for human health and the
environment.

Our current regulatory system for managing toxic chemicals — the 34-year-old Toxic Substances
Control Act (TSCA) has failed to promote the use of safer alternatives to toxic chemicals. Fortunately,
Congress is now moving to revise TSCA. Both the House and the Senate are considering legislation that
would require comprehensive safety data on all chemicals in commerce. While safety data is essential,
two additional elements, now missing from legistative proposals, are necessary to promote the use of
safer chemicals in products.

First, businesses need greater transparency on the chemicals in the products they buy. Safer chemicals
policy reform should include a requirement that all products from chemical manufacturers to final
product manufacturers include a chemical ingredient profile — a listing of the chemical ingredients in

hitp://thehill.com/blogs/congress-blog/energy-a-environment/1 09279-green-buildings-need... 7/27/2010
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the product. Legislation can be written in a way to protect confidential business information, yet provide
critical information on chemical content across the business supply chain.

Second, Congress should also require final product manufacturers to provide consumers with
information on chemicals of high concern in their products. At a minimum, consumers should know if
chemicals of high concern to human health and the environment are in the products they purchase. Such
a requirement will generate demand for safer, greener chemicals.

We urge the congressional committees working on chemicals policy reform to include business-to-
business disclosure of chemicals and disclosure of chemicals of high concem to consumers in their
proposals before the August recess.

Chemicals policy reform, if done well, will support the market movement to safer alternatives to toxic
chemicals in products. Congress, along with the building sector, has an opportunity to improve indoor
air quality and thereby human health and the environment through the greater use of inherently safer
chemicals in building products.

Howard Williams is vice president of Construction Specialties, a member of the Business-NGO Working
Group (BizNGO). BizNGO is a uniique collaboration of business and NGO leaders who are creating a
roadmap 1o the widespread use of safer chemicals in consumer prodsucts.

Source:
hitp://thehill. logs/ ss-bl ergy -a-environment/109279.green-buildings-need-safer-
chemicals-policy-reform

The contents of this site are @ 2010 Capitol Hill ing Corp., 2 o Y of News C ? Inc.
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4 Material Health

4.1 Material Transparency
Required for Basic, Silver, Gold, and Platinum certification levels.

Applicant shail identify ail homogeneous materials present in the finished product. This is
typically done by breaking the product down into assemblies, then sub-assembkies, then
components, and finafly into pure homogeneous materials. Any homogeneous material present
at 100 ppm or higher in the finished product must be reported. PVC present at ANY leve! in the
finished product must be reported.

For wood based products, or for products that use wood as a component, the source of that wood
must be identified and it should be noted as to whether that source Is an endangered forest.

Exampie ~ Office chair is first broken down into back assembly, seat assembly, tit mechaniem,
pneumatic cylinder, base, and casters. Each assembly must then be further broken down into
sub-assemblies or materials. Casters woulki be broken down into nylon wheel, steel axis, steel
pintle, etc. Painted 5 star base would be broken down into cast aluminum and powdercoat.
Finally, each material must be broken down into #ts constituent ingredients.

Since material formulations are often proprietary fo the supplier, the certifying body will enter into
a Non-Disclosure agreement and will aflow the suppller to submit the ingredient information
directly to the certifying body. Material formutations must be reported down to the 100 ppm level,
however the following substances must be reported at any levet

e Toxic heavy metals such as lead, mercury, hexavalent chrome, and cadmium
« Pigments, dyes, or other colorants

e Phthaiates
« Halogenated organice

For products that contain recycied content as an input it is often difficult, if not impossible, to
compietely characterize the chemical cortent of the recyclate. in the case of metais, this is easier
as a basic elemental analysis will show what contaminants, if any, are present. in the case of
recycled piastics, the base resin must be identified and analytical testing must be done to
determine the presence of any heavy metals or organohalogens. For paper products, recyciate
must be tested (on a quarterty basis at a minimum) for the presence of heavy metals,
organohalogens, and chiofine/chioride. The results of these tests will be used in lieu of actuai
chemical composition.

4.2  Defined as a Biological or Technical Nutrient
Required for Basic, Silver, Gold, and Platinum certification levels.

Applicant shall define the product with respect to the appropriate cydle (i.e., technical or
biological) and all components shaill be defined as either biological or technical nutrients. If the
product combines both technical and biclogical nutrients, they shouid be clearty marked and
easily separable. This is more of a strategic criterion and therefore there is no calculation or
metric associated with it

Cradis i Crodia® Is 0 trademark of MBDC, Cradia t Cradie Certiied ™ ia & cerification mark of MBOC,
uMBDc Copyright © 2008 by MCDONOUGH BRAUNGART DESIGN CHEMISTRY, LLC. All righis reserved

bol
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4.3 Ingredient Characterization.
Required for Basic, Siiver, Goid, and Platinum certification fevels.

All materials shall ba characterized based on thelr impact on Human and Environmental Health.
The certifying body will perform this evaluation once all ingredients in all materials have been
identified. The criteria listed on the next page are used In the evaluation of these two impact
categories.

Based on the interpretation of the data for all criteria, chemicals and materials are “scored” for
their impact upon human and environmentai health. A key factor in this evaluation is the riek
presented by the component/chemical, which is a combined measure of identified hazards and
routes of exposure for specific chemicals and materials, and their itended use in the finished
product. The “score” is iliustrated by the following color scheme:

Little to no risk associated with this substance. Preferred for use in its
intended application.

Low to moderate risk assoctated with this substance. Acceptable for
continued use unless a GREEN altemative is avallable.

High hazard and risk associated with the use of this substance.
Develop strategy for phase out

incomplete data. Cannot be characterized.

For bath the human and environmental heaith criteria, there are firmly established cutoff values
for determining hazards. For exampie, in the case of Acute Toxicity (human health) any
substance with an oral LDs, value less than 200 mg/kg (rat, mouse, guinea pig, etc) will be
considered acutely toxic.

At the Basic and Siiver levels, 5% by weight of Grey assessed materials are alowed. However,
those Grey materials must be fully assessed within six {6) months of certificate issuance or they
will be considered Red. .

431 Human Health Criteria

The following 18 a list of the human health criteria used for substance evaluation
by the MBDC Cradie to Cradla® Design Protocol. Tha criteria are subdivided into
Priority Criteria (most important from a toxicological and public perception
perspective) and other Additional Criterla. Substances that do not pass the
Priority criteria are automatically scored RED and recommended for phase-
outireplacement.

Cradie 1o Cradie” is 2 trademark of MBDC. Cradis o Cradis Certified s  oertfication mark of MBDC.

aMBDC Copyright © 2008 by MCDONCUGH BRAUNGART DESIGN CHEMSTRY, LLC. Al fights ressrved
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Criteria Description

PRIORITY.

Carci | Poterdial fo cause cancer

Endocrine Disruption | Potential to negatively effect hormone function and
impact deveiopment

I Mutagenicity Potential to damage DNA

Teratogenicity Potential to harm fetus

Reproductive Taxici Potential to negatively impact reproductive system

ADDITIONAL

Acute Toxiclty Potential to cause harm upon intial, short term
SXposure

Chronic Toxicity Potential to cause harm upon repeated, long-term

ures

iritation of Skin and Potential to irritate eyes, skin, and respiratory system

Mucous Membranes

Sensitization Potential to cause allergic reaction upon exposure to
8kin or alrways

Other Any additional characteristic (e.g., flammability, skin
penetration potential, etc.) reievant to the overal
evaluation but not included in the previous criteria

432 Environmantal Health Criteria

The following I8 a fist of the environmental health criteria used for substance

evaluation by the MBDC Cradie to Cradie® Design Protocol.

Criterla Description

Fish Toxicity Measure of the acute toxicity to fish (both saltwater
and freshwater)

Daphnia Toxicity Measure of the acute taxicity to Daphnia (invertebrate
aquatic organisms)

ae ToxicH Maasure of the acute toxicity to aquatic plants
Persistence/ Rate of degradation for a substance in the
i environment (alr, soil, or water)

Bioaccumutation otential for a substance to accumtitate in fatty tissue
and magnify up the food chain

Climatic Relevance Measure of the impect a substance has on the climate
{e.q. ozone n, giobal warming, efc.

Other Any additional characteristic (.., s0il organism
toxicity, WGK water ciassification, etc.) relevant to the
overail evaluation but not included in the previous
criteria

‘Cradie 1o Cradia” is & tredemark of MEDC. Gradie 1 Credin Certied ™ 13 & cariowtion mark of MBOC.
BMBDC Copyright © 2008 by MCDONOUGH BRALNGART DESIGN CHEMISTRY, LLC, Allights reserved
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433 Material Class Criteria

The fotiowing material classes are scored RED due to the concem that at some
point in thelr Ife cycle they may have negative impacts on human and
environmentai headth. Inmecaseororgmohalogem.mytendbbepetsbtem.
bioaccumutiative, and taxic, or can form tadc by-products if incinerated.

Criteria Description
Organohalogen Presence of a carbon ~ halogen (l.e., chlorine,
Content bromine, of fluorine) bond

Heavy Metal Content | Presence of a toxic heavy metal (e.g., Antimony,
Arsenic, Berylium, Cadmium, Chromium, Cobalt,

Lead, Mercury, Nickel, etc.)

4.4 Material Avoidance
The foliowing tables list substances that will irnpact a product's ability to recelve certification:

Substance | Sliver Basic Prohibited for
Name Lovel Level Certification
Haloge d Halog: d Halogenated hydrocarbons PVC or other substances
ydrocarbons | hydrocarbon content present at 1000 ppm or from the PVC family tree at
less than 1000 ppm, or | higher any concantration.
prosence of non-PBDE
based brominated flame
retardants thatare
required to meet curment
flammubility standards
ant for which there ara
NO avaitable
altsmatives.
Lead, Mercury, | Unintsntional or Total background Total background
Cadmium, *background contamination of all 4 can contamination of any single
Chrome VI contamination” allowed | sxceed 100 ppm ss long as | substance in excess of 100
as long as total no single substance ppm. (or 1000 ppm for
concentration of these 4 | exceads 100 ppm. (For metals).
subetarces dose not metal slioys, this limit le
exceed 100 ppm. No 1000 ppm). Any intsntionally added
single subetance can amount that is not needed
excoed 50 ppm. (For intentionslly added for technical performance.
metals, thie limitis 100 | substances are allowed
ppm) where needed for tschnicat
performance and for which
intartionally sdded there is no readily apparent
substances are alowed | route of exposure.
where needed for
mmance
and for which there le a
sysiem in piace to keep
the material in a dosed
loop.

NOTE - Testing for heavy metals will be requirex for all materials coming from regions of the
world shown to have heavy meta! contamination issues or concerms.

Cradie 10 Cracie” & mdm&mntzuhmnmudmc
BMBDC Comﬂflﬂ. by McE LLC. Al rights reserved
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CJ Cradio to cmah;.c‘o.m

45 Optimization Strategy
Required for Basic and Siiver,
Once all problematic components have been identified {1 e. those substances assessed RED
based on the criteria listed previously), the applicant must comenit to the eventual

of these substances. Appiicant will have six {6 weeks to develop a strategy (in
conjunction with the certifying body of independently), complete with budget and timelins, for the
phase out/optimization of these inputs. The implementation of this plan Wit be subject to an
annual review to JudgeMerot not sufficient progress has been made to merit continued
Cradle to Cradie” certificatio

For preducts containing wood, if that wood Is sourced from an endangered forest there must be a
strategy developed for sourcing that wood from a non-endangered forest.

4.6 Product Formulation Optimized

Required for Gold and Platinum,

Applicant must demonstrate that all Red assessed materials/chemnicals have been phased out of
the formulation.

For products containing wood this means that none of the wood can be sourced from an
endangered forest.

4.7 Cradio to Cradic® Emission Standards
Required for Gold and Ptatinum.
Appiicant shall demonstrate comphiance with the Cradie to Cradie® emission standards, which are
defined as the following:
o TVOC <D.5mgm’
¢ individual VOCs < 0.01 TLV or MAK values (whichever ie lower)
* No detectable VOCs that are considered inown or suspected carcinogens, endocrine

disruptors, mutagens, reproductive toxins, or teratogens. Based on the lab chosen to

do the work what is considered nondma’mayvary For the purposes of this
certification, anylhingbslnme However, in the case of formaldehyde, it is
virtually impossible to achisve this level as ammbient air tends to have concentrations
higher than this. Theretotawaluveadoptedtm Califonia 01350 standard of one-
hatf the REL of 33ug/m’® or 16.5ug/m" as the threshold limit.

* Time Paints — 7 days for TVOCa and {VOCs -

e Loading Scenarios — BIFMA M 7.1 for office furniture and Catifornia Department of
Health Services (section 01350} for everything efse.

Labs approved for testing include Berkeley Analytical Associates, MAS, AQS, Forintek, and
Syracuse University. Al testing is done according to ASTM D5116 for small chamber, ASTM
DB670 for large chamber, and BIFMA M 7.1 for offics fumiture.

Cradie 10 Cradie® b a rademark of MEOC. Cradie 10 Gracdin Goried ™ Is » corication mark of MEDGC,
BMBDC Copyright © 2003 by MCDONOUGH BRAUNGART DESIGN CHEMISTRY, LLC. Al rights reserved
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Cradie to Cradis® Garicetion
Page 20 of 30

ge of “Green” Compuonents
Requirad for Platingm certificetion only

Applivant shall demonstrate that materialproduct seeking certification is comprised of at least
50% “Green” asuvssey components.

Alfwood must be FSU cantiflad.

Condl 10 Crain® i i TRGBHNGH 0f WAL, Cramis 03 Comtis Coviiod ™ & b Sorstion mor of EDG.
M @ @@ Copyright © 2005 by MODONOUGH BRARNGAST DEBON CHEMISTRY, LG, AR dghds resanod

{ﬁ{ﬁ
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Mr. RusH. The Chair now recognizes Dr. Mitchell for 5 minutes.

TESTIMONY OF MARK MITCHELL

Dr. MiTcHELL. Thank you, Chairman Rush, and members of the
Committee. My name is Dr. Mark Mitchell, I am a public health
physician and I became concerned about—when looking at the
rates of disease, I became concerned about the increase in the num-
ber of diseases that are related to the environment as opposed to
other diseases which were declining. We saw an increase in those
related that are related to the environment. So that is why I have
formed the Connecticut Coalition for Environmental Justice, and I
am the President of that, and also I am a member of the National
Work Group for Environmental Justice Policy. We work with envi-
ronmental justice communities which are communities that are low
income, communities of color that are just proportionally burdened
with environmental hazards and also have increased rates of dis-
ease from these environmental hazards.

I would like to talk a little bit about the exposure to these haz-
ards throughout the chemical life cycle from extraction of chemi-
cals, to production, to distribution, use, disposal, and legacy expo-
sure to these chemicals. And I will talk a little bit more about what
that is. H.R. 5820 goes a long way toward addressing the environ-
mental justice concerns throughout the life cycle, the chemical life
cycle.

The first part of the chemical life cycle is the extraction. And
these include mining communities, but also places like along the
Gulf Coast where people are being exposed today to oil spills that
are washing up on their shores, and being exposed to chemicals
from the oil as well as the dispersants that are used to disperse
that oil. There are also a number of production communities such
as Mossville, Louisiana and Louisville, Kentucky that have many
chemical plants as well as other industrial facilities that are expos-
ing residents to chemicals on a daily basis. And in these commu-
nities they have exceptionally high pollution rates. Rates that I be-
lieve would not be allowed in more affluent communities other than
Mossville and West Louisville. And we are seeing very sick people
in these communities. For example, we have a 30 year old that has
a heart attack in the community. We are seeing clusters of Lupus,
large numbers of hysterectomies, depression even, and premature
death. These are communities that I would consider to be hotspots.
And hotspots is a provision that is a new provision in this bill that
would require that these communities reduce their pollution.

The next phase of use of chemicals of the life cycle of chemicals
is the use phase. Low income communities are even more exposed
than other communities to hazards in everyday products. For ex-
ample in about a year ago in Connecticut we started testing toys
for lead. And what we found is that toys from discount stores such
as “dollar” stores were more likely to contain lead than other toys.
And these are the things that are exposing low income people to
these toxics in the toys. We are also concerned about legacy chemi-
cals and legacy chemicals are chemicals that have out used—have
gone past their useful life but are still—people are still being ex-
posed to these kinds of chemicals. For example, PCB’s TSCA
banned PCB’s in the late 1970’s. However, people are still being ex-
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posed to PCB’s in the Bedford, Massachusetts for example they
have two schools that are built on an old dumps that are still con-
taminated with PCB’s. I am working with some of the housing de-
velopments that may also be built on this same dump. It is not
clear right now, but the residents complained that when their chil-
dren go out and play in the dirt that they get rashes, and rashes
are one of the—are a potential issue that can be found with PCB’s.

Also, H.B. 5820 requires a health based standard and includes
aggregate exposure from all sources. And it consider—but it can
consider the life cycle of chemical exposure and cumulative expo-
sure. This is important to environmental justice communities since
risk assessment has served environmental justice communities
poorly. So in summary, we believe that this legislation goes far in
addressing a number of environmental justice issues. We would
like to see the bill passed out Committee this year, and I would
like to thank you, Mr. Chairman for inviting me to this hearing.
And I am certainly willing to answer questions later.

[The prepared statement of Dr. Mitchell follows:]
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Testimony by Mark A. Mitchell M.D., MPH
before the
Subcommittee on Commerce, Trade, and Consumer Protection
House Committee on Energy and Commerce
in SUPPORT of H.R. 5820,
The Toxic Chemicals Safety Act of 2010
July 29, 2010

Good Morning Chairman Rush and members of the Subcommittee. My name is Dr.
Mark Mitchell. T am a public health physician who became concerned about the link
between environmental factors and poor health outcomes in communities of color and
low income communities of all races. I was previously the Director of Health for the
City of Hartford, CT and before that, the Deputy Director of the Kansas City, Mo Health
Department. 1am appearing before you as the founder and President of the Connecticut
Coalition for Environmental Justice and a founding member of the National Work Group
for Environmental Justice Policy, a group of over a dozen environmental justice
organizations concerned about chemical policy on the national, state and local levels.

We define environmental justice {(EJ) communities as low-income communities and
communities of color that are disproportionately burdened with environmental hazards
and suffer disproportionately from environmentally related diseases. Environmental
justice strives to correct this imbalance while reducing hazards for everyone by changing
environmental policies and practices.

Environmental justice communities are deeply impacted by national chemical policies.
We have higher rates of environmentally related diseases such as asthma, diabetes,
learning disabilities, cardiovascular disease and premature death. This is due to
disproportionate chemical exposure during the production, distribution, use, and disposal
of chemicals, as well as from legacy exposure to chemicals. H.R. 5820, The Toxic
Chemicals Safety Act of 2010, goes a long way toward addressing environmental justice
issues throughout the chemical lifecycle.

Health protections are based on how people are actually exposed to toxic chemicals

We are encouraged that the bill requires the Environmental Protection Agency (EPA) to
set a standard for safety that takes into account aggregate exposure (exposure from all
sources) as well as to_consider the lifecycle of a chemical and cumulative exposure
(exposure from chemicals that have similar health effects). This approach is critically
important since the traditionally narrow use of risk assessment has often poorly served EJ
communities. This is due to unpredicted exposures and false assumptions included in the
assessments. A better approach is to use hazard assessment, which looks at toxicity of
any chemical where there is human exposure and tries to reduce the hazard from the
chemical rather than reduce the anticipated exposure to a toxic substance.
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H.R. 5820 offers new hope for “Hot Spot” communities of high chemical exposure

When one looks at the beginning of the chemical lifecycle, chemical production, we find
that some environmental justice communities such as Mossville, Louisiana and West
Louisville, Kentucky are surrounded by large numbers of chemical plants, including
plastic manufacturers. These facilities have needlessly released exceptionally high
amounts of toxic chemicals into the air. We refer to exceptionally exposed communities
such as these as “hotspots”. These “hotspot” production communities have high rates of
disease and premature deaths, Unlike Mossville, West Louisville residents have been
able to get government to respond to their concerns and establish an area wide air toxic
standards program, the Strategic Toxic Air Reduction (STAR) Program. This program
has been able to get companies to reduce air toxics by more than 80% in some cases,
through modernization and improved maintenance of the facilities.

1 believe that these facilities would not have been allowed to perform so poorly in the
first place if they were located in more affluent communities. I also believe that these
facilities should be converted to producing the safer plastics that the public is demanding
by using green chemistry. This would put them in the forefront of plastics production,
help preserve jobs, spur economic development and improve public health in these
communities.

In Connecticut, we also have a number of mostly small chemical production and
formulation facilities. Public health officials are generally unaware of what is being
produced at these facilities and what needs to be done to protect public health in the event
of a chemical release.

The “Hot Spots™ provisions in the new bill are strong and require EPA to name at least 20
communities in the first five years (with subsequent updates), and to develop “Action
Plans” for EPA, state, tribal, and local governments to reduce specific chemical
exposures from all sources by a date certain or report to Congress why it has failed to do
S0.

In addition to production, environmental justice communities are also at risk due to
distribution and storage of chemicals. This is true not necessarily because of increased
number of accidents on urban highways and chemicals stored on stationary trains in
cities, but because of the large number of people in close proximity who may be harmed
when there is an accident.

H.R. 5820 will reduce the unnecessary use of toxic chemicals in everyday products

The next area of concern to EJ communities in the chemical life cycle is in use of
chemicals. Although everyone is exposed to toxics during normal use of products
containing toxic chemicals, urban low-income residents are more likely to be exposed to
hazardous chemicals from these products. For instance, leaded wheel weights that are
used to balance tires sometimes fall off the tires onto busy roadways where they are
pulverized by other cars rolling over them. The lead dust gets into the air where it is
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inhaled by local residents. This lead is in addition to lead from chipping and peeling
paint in rental housing and the lead from lead containing toys that children may be
exposed to. Last year, our organization conducted testing for lead in toys. We observed
that toys from discount stores such as “dollar” stores were more likely to contain lead
than toys from other stores.

In my neighborhood, there are many small bodegas selling food. These stores do not sell
fresh fruits or vegetables so residents are more exposed to Bisphenol A and other
chemicals commonly found in canned and processed foods. Again, this is in addition to
the BPA exposure that occurs from contact with polycarbonate plastics found in everyday
use.

H.R. 5820 will help detoxify waste disposal impacts by encouraging cleaner products

Another area of environmental justice concern is the disposal of products containing toxic
chemicals. The report, Toxic Waste and Race at Twenty, released in 2007, documented
that EJ communities are still more likely to be located near hazardous waste disposal sites
twenty years after the original report. In Connecticut, we burn a larger percentage of
municipal solid waste than any other state in the nation. The two largest waste-to-energy
facilities in the state, which are the fifth and eleventh largest incinerators in the country,
are located in our two largest and poorest cities, Bridgeport and Hartford. The Hartford
incinerator burns trash from 69 other communities brought to our city by 300 trucks per
day. We believe that the toxic emissions from these facilities are responsible for the 20%
asthma rates as well as high rates of diabetes and cancer in the city. Our organization has
been involved in educating consumers to use less toxic alternatives in order to reduce our
exposure to toxic chemicals.

H.R. 5820 will assess safety across the entire chemical life cycle from all sources

The final area of concern in the chemical life cycle that I would like point out is that of
legacy chemicals. These chemicals are no longer in use, but are still accessible and
poisoning people in environmental justice communities. These include persistent,
bioaccumulative, and toxic chemicals (PBTs), such as mercury and lead, as mentioned
before, as well as other toxics that are commonly found in contaminated Brownfield
properties, such as trichloroethylene (TCE), hexavalent chromium, and polychlorinated
biphenyls (PCBs). New Bedford, Massachusetts has two schools built on an old dump
contaminated with PCBs. In addition there are about one dozen other sites in the city
contaminated with PCBs decades afier the chemical was virtually banned under TSCA.
Yet public housing residents still complain that their children get rashes after playing in
the dirt, which is likely contaminated with PCBs.

Persistent chemicals travel long distances on wind and ocean currents from lower latitudes
and accumulate in the bodies of animals and peoples of the Arctic. Some Arctic Indigenous
peoples have shown levels of chemicals such as PCBs in blood and breast milk at levels
among the highest of any people on Earth. Arctic communities have high levels of PCBs and
dioxins in their bodies, partially because of direct exposure from contaminated military and
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industrial sites, but mostly because of bioaccumulation of these toxics in their traditional
diets of fish, seal, whale and walrus fat carried into the north from hundreds and thousands
of miles away-.Levels measured in the traditional foods on St. Lawrence Island, Alaska are
exceptionally high. People on St. Lawrence Island are concerned about the high rates of
cancer, thyroid disease, and reproductive health problems.

H.R. 5820 properly prioritizes action on the worst of the worst toxic chemicals

In H.R. 5820, chemicals of environmental justice concern are handled in two groups.
Persistent, bioaccumulative and toxic chemicals (PBTs), such as lead and mercury are
required to be reduced to the “greatest extent practical”, and then to determine if further
steps should be taken to reduce exposure. Other non-PBT chemicals of EJ concern, such
as TCE, formaldehyde, and Chromium VI are among the 19 named chemicals on the
priority list for EPA to determine their safety and required restrictions. The naming of
these chemicals is very important to EJ organizations. Other priority chemicals are BPA,
vinyl chloride, phthalates, and perchlorate.

Chemical standards must protect the public and vulnerable populations to a “reasonable
certainty of no harm,” which is a sufficiently protective standard. The definition of
vulnerable population includes disproportionately exposed or potential for
disproportionate adverse effects from exposure. It includes infants, children, adolescents,
pregnant women and their fetuses, elderly, those with preexisting medical conditions, and
others identified by the administrator based on socioeconomic status, race, ethnicity,
culturally influenced dietary or other practices. Biomonitoring studies of the public must
be done by the federal Centers for Disease Control and Prevention (CDC) or of workers,
by NIOSH rather than by the chemical company.

Conclusion

In summary, H.R. 5820, if adopted in its current state, will go far in addressing
environmental justice issues with chemical policy. We would like to see the bill advance
out of committee this year. Thank you for this opportunity to speak, Mr. Chairman. [ am
available to answer any questions that the committee may have.
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Mr. RusH. The Chair now recognizes Ms. Bosley for 5 minutes.

TESTIMONY OF BETH BOSLEY

Ms. BosLEY. Thank you, Chairman Rush, Ranking Member
Whitfield, and members of the Subcommittee.

Mr. RusH. Would you pull it closer to you?

Ms. BOsSLEY. Certainly. I am pleased to testify before you today
on behalf of the Society of Chemical Manufacturers and Associates.
SOCMA has about 300 members and we make a $60 billion impact
on the U.S. Economy. We also contribute to the chemical industry’s
status as one of the nation’s leading exporters. We are very proud
to say that we have an excellent track record with respect to health
and safety of our colleagues, our workers, and our communities. We
have testified before this Subcommittee before and we have also
participated in the discussions that you have had recently on the
discussion draft. We commend you for those discussions and believe
they improved the draft bill.

On balance, however, we are disappointed that the bill before us
today still creates a burden which far—is far out of proportion with
the benefit. The burden is not just a matter of profitability. It will
deal a heavy blow to a strategic American industry that is already
fighting recession and foreign competition. Among its goals for this
legislation Congress seeks to and I am quoting here from the bill
“assist in renewing the manufacturing section of the United States
and ensure that the products of the United States remain competi-
tive in the global market.”

Mr. Chairman, we believe that to the contrary this bill would
face—this bill would in fact pose a great competitive disadvantage
to the industry and would cause a reduction in manufacturing em-
ployment and a shift in our factories to foreign shores would accel-
erate. The chemical industry already fights hard to compete with
countries that have cheaper resources, lower wage standards, and
more lax regulation. We don’t have to look far to find examples of
public health concerns about tainted food or lead in children’s toys
as we have already heard about. That is the risk of encouraging
manufacturing to migrate from our shores and far away from the
protections of robust American regulation. Congress recognizes the
importance of innovation and U.S. competitiveness as well as in
achieving the aims of the bill through continual evolution towards
safer and less toxic chemical substances.

The U.S. chemical industry leads the world in research on ap-
proved manufacturing process and safety advancements to mini-
mize the impacts of chemicals on human health and the environ-
ment. It is important, more important than ever that we maintain
our lead on innovation. Chemistry as an enabling technology allows
other industries such as aerospace, electronics, and advanced mate-
rials to be cleaner, greener, and more competitive, and it is not
enough to do the product innovation in the United States. We need
to do the manufacturing also. Here I am quoting Matt Miller of the
Center of American Progress. Miller quotes former Intel CEO Andy
Grove who says manufacturing is the only way to gain the hands-
on experience with products that leads to all subsequent innova-
tions. Surrender the manufacturing and you lose this virtuous
cycle.
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Speaking for the members of SOCMA we are concerned that the
burdens created in H.R. 5820 will indeed drive innovation and
manufacturing from our shores. The following points highlight our
major concerns and recommendations. For many industrial chemi-
cals the safety standard in this bill creates a new burden without
a benefit. The standards we use to regulate drugs which are in-
tended to be bioactive, and food additives, which are intended to be
consumed, should not be the model for how we regulate industrial
chemicals. These chemicals often serve only as contained inter-
mediates during the production of other products. The bill as writ-
ten would impose unnecessary burdens and cost even on low risk,
low volume chemicals. New chemicals and new uses would be sub-
ject to a yearlong review which would discourage the introduction
of new chemicals and new applications of existing chemicals into
the marketplace. The current new chemicals program which in-
volves a 90 day review has generally received broad support.

Through this program EPA has successfully reviewed 45,000 new
chemicals protecting and informing the public without impeding
the innovation that is crucial to American competitiveness. EPA’s
use of models in the evaluation of new and existing chemicals
should be encouraged since they have proven to be an accurate and
efficient alternative to animal testing. An important—an improve-
ment to the new—current new chemicals program would include
modifying the approach to CBI such that the use of PMN data isn’t
permitted within EPA to review other new chemicals and as well
as existing chemicals.

Based on yesterday’s revision that we received of the bill, it ap-
pears that Congress intends to eliminate mixtures from review
under section five. We support this revised approach since the in-
clusion of mixtures would present an extremely high burden for the
industry and for EPA for mixtures that may not even have a risk.
But we need to study the implications of the narrow redaction of
mixture language before commenting further. H.R. 5820 has no
preemption of state regulation regarding chemicals on which EPA
has already reached a safety determination. Congress should con-
sider a preemption to avoid disruption of interstate Commerce from
potentially conflicting state laws. Protection of American intellec-
tual property is weakened by this bill. By disclosing chemical iden-
tity in all health and safety studies, we in effect hand our innova-
tion to foreign competitors with a long history of low quality copy-
cat products. It is possible to fully inform the product—the public
about health and safety information without publicly disclosing
proprietary aspects of a particular chemical. This reflects our
broader recommendation that EPA should be made the agency
charged with making unbiased science based safety determination
regarding chemicals. Let me be clear. SOCMA members are pas-
sionately committed to the public health, the protection of public
health and the environment. We believe its legitimate role of Con-
gress to weigh economic impact such as potential job loss against
policy objectives. However, we respectfully contend that the govern-
ment must avoid creating an unnecessary burden as would be the
case with H.R. 5820. We understand the complexities associated
with modernization TSCA and believe our chemicals policy goals
can be accomplished in a way that does not devastate a strategic
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American industry. Thank you for the opportunity here and I
would be happy to answer any questions.
[The prepared statement of Ms. Bosley follows:]
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1o all subsequent insovations, Surrender the manufacturing and you lose this virmous cvele.”!
I'm gravely concerned that the system that HLR. 2860 would create would indeed drive
innovative manufacturing from our shores.

TSCA Should be Modernized in Ways that Do Not Seize Up the Engine of Innovation and
Kill Jobs

The fodlowing points highlight a few of our major concerns:

®  The safety standard in this bill is inappropriate for industrial chemicals. The standards
we use to regulate drugs - which ave intended o be bioactive - and food additives ~
which are ntended 1o be saten - should not be the model for how we regulate industrial
chemicals. Bxposures to industrial chemicals putside the workplace are generally many
orders of magnitude lower than those to drugs or food, because these ;,i emicals often
serve only as intermediates during the production of other chemicals. Nawowly defined
uses, like those of food additives and digs, are inherently easter to regulate. But uses of
industrial chemicals are not going o be se readily identifiable, and exposures will be
difficult for the manufacturer to measure throughout the supply chain. With this bill, as
written, even low risk chemicals would face major roadblocks to market entr

& New chemicals and new uses would require an unnecessary inerease in testing and
weporting, and would be subject to a vear-long review, discouraging R&D and the
continued introduction of new chemicals, or new applications of existing chemicals, into
the marketplace. The new chemieals prw am under the current law — which involves a
90-day review — has generally gotten broad support and that support should not be
overlooked. Through this EPA program over 1,000 chemicals underge a review every

. EPA has successfully reviewed some 45,000 ne > i 1979 under the
program  without fmpeding the innovation that is crucial to American
competitiveness,  From the experience of reviewing so many molecules, EPA has
acquired a va st amount of koowledge that it can build off in reviewing additional
molecnles. Fur the agency should continue #ts Ristory of strong support for the
creation of wodels for the evaluation of new and existing chemicals.

¢ The inclusion of mixtures in the new chemicals program w ould cause EPA’s workload to
skyrocket and burden ouy mdusmf by reguiring a massive increase in paperwork
ted for submittal to the EPA for mixtures containing chemical substances that do
ve andentified risk. In mxtn this expansion will overswhelm EPA and disadvantage
s industry. As an example Hustrating the difficolty, EPA’s Office of ¥ ch and
Development has been unable to develop an accepted cssment methodology for
ven a shnple two-component pesticide mixture {carbamates and pyrethroids), though it

% has been a stated goal for guite some time. TSCA yeform should emphasize the need for
continued research, but should not tie EEP»\"S !mnus by wm iring something that is not

Matt Miller, “The Great Recession is Just Be
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e HR. 5820 has no state preemption for chemicals for which EPA has concluded the
exhaustive review that the bill envisions. Without seme kind of preemption, a serious
potential for disruption of interstate commerce will remain from a growing patchwork of
state laws.

e Prowction of American intellectual property is insufficient. By disclosing chemical
identity and components of a mixture in all health and safety studies, we will simply
promote foreign undercutting of our industry. We have witnessed China develop many
offshoot products using stolen proprietary information, and see no need to facilitate this.
As a rule, it would not be necessary for the public to know a chemical identity in order to
understand health and safety information about a particular chemical. EPA should
remain the agency charged with making safety determinations regarding chemicals, and
Congress should not enact a presumption that EPA’s review will be inadequate and
require second-guessing by NGOs or others.

We understand the complexities associated with modernizing TSCA and believe our chemicals
policy goals can be accomplished in a way that does not devastate a strategic American industry,
but does enhance public confidence and protection of hwman health and the environment.

I thank you for this opportunity to share our perspective on this bill and some of its potential
consequences, and would be happy to answer your questions.
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Mr. RusH. The Chair indeed thanks all the witnesses. And now
it is time for the questioning of the witnesses by members of the
Subcommittee. And for that purpose the Chair recognizes himself
for 5 minutes for the purposes of questioning the witness. And I
will begin with Dr. Denison and Mr. Williams.

And my question to you is, Dr. Denison, you said in your testi-
mony that H.R. 5820 will spur innovation and protect American
jobs. Can you explain in light of your statement, and in light of
some of the testimony we have heard today some of the exact feel-
ings expressed—in your expounding in your statement in light of
some of the anxiety that has been expressed about the bill’s poten-
tial impacts on job retention and creation. Can you express—ex-
pound on your position on the retention and creation of jobs in re-
gard to this bill?

Mr. DENISON. Yes, Mr. Chairman. Thank you. The U.S. has fall-
en well behind much of the rest of the world in its chemicals poli-
cies and practices. And I think that one of the things that this bill
will do is to raise the standards in the U.S. to those of other areas
of the world including the major markets of the chemicals industry.
The motivation behind the improvement in those standards in
other parts of the world has been as much to promote sustain-
ability and create a more sustainable chemicals industry as it has
to protect health and the environment. And I fear that the industry
in this country right now is in a similar place to where the auto
was a decade or more ago where it fails to recognized where the
rest of the world is going and where its own markets are going. We
need to have therefore, an industry that is driven toward innova-
tion, yes, but innovation that includes safety as a critical, central
element of that innovation. I couldn’t say it better than a member,
a representative from DuPont, one of ACC’s companies that said in
response to the REACH regulation in Europe that they would—
they as a company that invested heavily in R and D and innovation
saw REACH as a business opportunity to innovate the new chemi-
cals that would be restricted under REACH, and be out ahead of
the current in terms of creating the jobs, and creating the new
products that will satisfy the growing demand globally for safer
chemicals.

Mr. WiLLiAMS. Chairman Rush, to answer that question from my
viewpoint, seven years ago when I began doing as much research
as I could on this subject, I found in answer to a Google search how
many people in America will buy environmentally preferable prod-
ucts. At the time and it is somewhat a smile to the face, it was ap-
proximately seven percent. And the person that put that informa-
tion together said it is roughly equivalent to those who will vote
for Ralph Nader is a Presidential Election. Today similar research
says it is approaching 58 percent. Two years ago McGraw Hill did
a smart reports survey where they said that environmentally pref-
erable building products had reached the tipping point. We are an
international company. We know that when we can put our prod-
ucts from here into the UK and into Europe where the buying pref-
erences are to have environmentally responsible product and most
especially the word you hear more often in Europe is PVC. You
hear it, but you also note that they are not currently buying mate-
rials that are free of PVC. Our materials here that we are able to
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put together are preferable not just here in the United States, but
also in Europe. And I think the definition of green jobs needs to
change. I recently received a survey, fill this out; help me under-
stand green jobs for Pennsylvania. I cannot answer that survey by
answering the questions. I am going to have to footnote that survey
because it talks about solar, it talks about renewable energy. That
is such a limited view. We as a company are putting our products
out into an architectural market that is asking for environmentally
preferable products and responsible products. And they are reach-
ing toward us and pulling that product almost literally off of our
shelves. They are green jobs that we are adding every day to our
business. And as the businesses in Michigan, and as the businesses
in other states supply us with product, green jobs that are here-
tofore defined as different jobs, less defined as green jobs. These
jobs are growing on a day to day basis here in the United States.

Mr. RusH. Thank you. Dr. Mitchell, your organization defines en-
vironmental justice communities as “low-income communities and
communities of color that are disproportionately burdened with en-
vironmental hazards and suffer disproportionately from environ-
mentally related diseases.” Do you agree that this legislation will
mark a tremendous step forward in restoring public trust in the
American chemical industry and in EPA’s ability to protect human
health and the environment, and do you think that this bill will go
a long way towards correcting some of the issues that are found in
hotspots across the nation?

Dr. MITCHELL. Absolutely, Mr. Chairman. I think that people ex-
pect that government is going to be protecting them. When they go
into a store and buy things off the shelf they expect that they are
going to be safe. And they don’t know that there is a safe product
right next to a more dangerous product. For example, if you are
looking at cleaning products. I think that this legislation will help
to take more dangerous products off of the shelves, you know when
there is a safer alternative. And also people will know what is in
the products that they buy, and I think that that is very, very im-
portant. And environmental justice communities, you know we are
very concerned about that and also we sort of put our members at
risk. For example there are companies that are suing communities
that are interested in finding out about the health effects of their
violations, of their state violations of contracts specifically like in
Mesquite, New Mexico. You know Helena Chemicals is suing the
company. I think that that won’t be necessary under this new bill
that if government really can protect the public, I think that that
will be very helpful.

Mr. RusH. That concludes the Chairman’s time. Chair now recog-
nizes Mr. Whitfield for 5 minutes.

Mr. WHITFIELD. Thank you very much and thank you all for your
testimony. I noticed that one of the findings in this legislation re-
lates to creating jobs that this legislation can help create jobs. And
Mr. Williams you eluded to that and I think Dr. Denison, you indi-
cated that the chemical policies and practices in the U.S. were not
as progressive as they were in the rest of the world. And the point
that I would make is if we were creating all these green jobs, then
why is our unemployment rate still at almost 10 percent? And why
is the unemployment rate in most countries in Europe greater than
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in the U.S. if what you are saying is this kind of progressive legis-
lation will be creating jobs? Now that is a little aside to the real
purpose of this legislation, but I don’t think we should be trying
to sell this legislation on the fact that we are going to create a lot
of jobs with this legislation. Mr. Dooley, is this legislation, do you
expect this legislation to create jobs in your—in the members of
your association?

Mr. DoOLEY. No, absolutely not. And we are absolutely convinced
that it would result in a significant reduction and the ability of the
U.S. manufacturers and the chemical industry to continue to be the
international leader at bringing new innovations and new products
and maintaining our manufacturing base here in the United
States. And you know I find it remarkable that Mr. Denison would
say that somehow the U.S. chemical industry is falling behind. In
the United States last year one out of every 10 patents that was
issued in this country was issued to the chemical and chemistry in-
dustry. We are by far the leader of any chemical industry inter-
nationally in terms of the new innovations that we are bringing to
market. When we see a consumer demand for a safer alternative,
it is going to be our industry that is going to be the forefront in
meeting that consumer demand. And when you look at the provi-
sions in this, when you look at the safety standard that would re-
quire somebody that might have a new, maybe it is an advanced
solar cell that has a chemical that just might be on the—subject
to a safety determination, before they could bring that, you know,
green product that could increase our energy efficiency and energy
security, they would have to go out and identify every other prod-
uct in the marketplace that had that same chemical in it. They
would also have to analyze every ambient exposure to it be in the
air, water, and soil before they would even have the chance to dem-
onstrate that they could meet that reasonable certainty of no harm.
If you think that this is somehow going to create jobs in the United
States, I would beg to you to come and visit the industry and un-
derstand how it works, let alone the new chemicals provisions
which would also we thing would thwart and impede the develop-
ment of new products and new jobs in this country.

Mr. WHITFIELD. Ms. Bosley, do you think it would create new
jobs in the—your members?

Ms. BosLEY. No, I can give you an example of—so in everybody’s
car there is a piece that connects the roofing to the frame. It is a
plastic piece that is not very long. There is about 19 chemicals that
go into that singular piece. 13 of those chemicals are hazardous to
some extent and they are all as you might imagine low margin
chemicals. We live in the reality of a market economy, and you
make what you can make for the price that the market is willing
to pay for it. If those chemical companies are going to have to go
back and do the increased burden of 5820, there will be no margin
left for them. So now not only have you lost the jobs associated
with the manufacture of those 19 chemicals, you have lost the po-
lymerization jobs, the extrusion jobs, and now that piece is going
t(% corxe into the country as an article which is beyond the reach
of EPA.

Mr. WHITFIELD. Well, you know this points out that we do have
to have a balancing act here, because yes, we want safe products.
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We want to make sure the chemicals are safe, but we don’t want
to damage our economy particularly at this point in our nation’s
history where we are struggling to come out of a down economy.
So and I noticed that in this legislation they abolished the unrea-
sonable risk standard and least burdensome method to proceed, so
that they consider—do not consider particularly the impact on jobs
per say, which I think realistically at least have to think about.
Well, I see my time has expired.

Mr. DENISON. Congressman, maybe I could respond to Mr.
Dooley? I do think there is a fundamental misunderstanding of the
bill. He said in his oil statement and again just now that somehow
company—an individual company would have to go out and assess
the exposure not only to their use of the chemical but to everybody
else on the market. That is a fundamental misunderstanding of
the—that is a role for EPA under this legislation, not for an indi-
vidual company to do those assessments. I just want to set that
straight.

Mr. DooLEY. Mr. Chairman, if I can respond to that is our read-
ing of the legislation it is a clear statement that the burden of
proof lies with the manufacturer. When you look at the safety
standard and the obligation to assess aggregate exposures to a
chemical that is bringing into the market, in no way does it state
clearly that that is the responsibility of EPA. Now if that is the in-
tent of the authors, then that is something that we would be more
than pleased to work with you. But as we read the legislation
today, that is a burden, and an obligation, and a responsibility on
the industry.

Mr. RusH. The Chair now recognizes Ms. DeGette for 5 minutes.

Ms. DEGETTE. Thank you, Mr. Chairman. You know, Mr. Dooley,
when we served together in Congress I never disagreed with you.
I think that is about to change I am sorry to say. I want to talk
for a minute about this issue of the manufacturers’ burden. Be-
cause what you have been talking about is that you think that in-
dustry has the burden of showing with reasonable certainty that all
aggregated exposures from the use of the chemical pose no harm.
Right? Yes, OK, but take a look at—well I don’t know what section
it is—it is, I will get you the exact reference. It is on page 44 of
the draft legislation, a manufacturer is only responsible for show-
ing reasonable certainty of no harm for a chemical’s intended use.
And industry would not have to conduct studies considering all ex-
posures to a chemical. So would you agree that a standard based
on intended use would not require companies to prove that all uses
andlexposures are safe? You need to turn your microphone on, Mr.
Dooley.

Mr. DoOLEY. There are other sections of the bill when you get
to the safety standard and what it would trigger. It was subject to
that is that the intended use isn’t the trigger is that if you have
the intended use that has that chemical in, as we have read and
interpreted it will result in the obligation for the assessment of all
other aggregate exposures.

Ms. DEGETTE. Mr. Owens, do you—is that the intention with this
legislation?

Mr. OWENS. Representative DeGette, we didn’t draft the bill, so
I can’t really speak on what the——
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Ms. DEGETTE. OK, well, I mean is that your interpretation then
of the draft legislation?

Mr. OwWeNs. Well, I think that—let me put it this way. The way
that that standard has worked for example it is a standard that
is used as Dr. Denison said and others have said in our Food Qual-
ity Protection Act we evaluate pesticide potential exposures with
reasonable certainty of no harm standard and we at EPA evaluate
the aggregate exposures when we are making that safety deter-
mination. Now whether that is how this is written, I know our law-
yers are still looking at it at our agencies, so I can’t really say right
now what their conclusion will be. But that is how we have done
it.

Ms. DEGETTE. And Mr. Dooley, I will tell you that what I just
said is our intention, too, so if we need to work together on fixing
this language we are happy to do that, but that is our intention.
I wanted to ask you, Ms. Bosley, in your written testimony and you
referred to this also today in your oral testimony. You said the U.S.
chemicals industries competitiveness has continued to decrease
substantially in recent years due to competition from countries like
China and India with lower resource costs, lower wage standards,
and a less burdensome regulatory environment. I am going to as-
sume that it is not your organization’s positions that we should de-
crease wage standards and decrease the regulatory environment in
the United States. That is not your position, is it?

Ms. BosLEY. Certainly not.

Ms. DEGETTE. And I would also ask you, I would think that your
organization would also believe that we need to renovate TSCA for
this new century. Correct?

Ms. BosLEY. We do.

Ms. DEGETTE. And also, Mr. Dooley, your organization would
think the same. It is not that you oppose re—you know fixing
TSCA for this new environment that we have now. Right?

Mr. DOOLEY. No, we have made this one of our highest priorities.

Ms. DEGETTE. Right, you also, and in fact both or your organiza-
tions have been at the table during the negotiations, so I have a—
I want to ask both of you this question.

Mr. DoOOLEY. I would—I would put negotiations in parenthesis.
I wouldn’t necessarily characterize the discussions as negotiations.

Ms. DEGETTE. OK, well, here is my question to you. Is—what
safety standards does your organization recommend that we adopt?

Mr. DooLEY. We would think that we could learn some terrific
lessons by looking at what Canada has done in the past couple of
years and instituting a reform that their chemical management
system which is very similar with the concepts that we have devel-
oped out where you would develop, you would prioritize the chemi-
cals based on reason with those we should of greatest concern.

Ms. DEGETTE. So you think the Canada standards would be ap-
propriate standards for us to look at?

Mr. DooLEY. That the Canada scheme and their system would
be much more I think appropriate in terms of prioritizing the
chemicals based on the risk of exposures and then adopting a sys-
tem where you would determine how you can manage those risks
for those products as they are put into the marketplace for their
intended use.



175

Ms. DEGETTE. Thank you. Ms. Bosley, what standard would your
organization at safety standard?

Ms. BosLEY. I would agree. We have—we are a proponent of
Canada’s system also and I might say is the first thing Canada did
was to put their arms around the exact number of chemicals in
Commerce. Canada has a similar number of 75 or 85,000 chemicals
that were on a list called the DSL. They through polling of industry
they paired that list down to 23,000 chemicals that were actually
in Commerce. Some of the chemicals were no longer manufactured,
or imported into Canada. Many of the chemicals were no longer
manufactured. When they had that list of 23,000 they were having
a much better area in order to prioritize that list and require a dif-
felient base set of testing depending on the highest priority chemi-
cals.

Ms. DEGETTE. Dr. Denison, could you just respond to these sug-
gestions by Mr. Dooley and Ms. Bosley?

Mr. DENISON. Certainly. I applaud what Canada did. As a very
small country with a tiny percent of the global chemicals market
and the vast majority of those chemicals being imported rather
than produced there it made sense for them to do what they did.
But it is far away from being a proper model for the United States
of America. In fact, they—their process was hampered enormously
by the enormous data gaps that led them not to be able to even
classify thousands of chemicals against the criteria that they used
to prioritize chemicals. Moreover, they found that many of the
chemicals, in contrast to what Ms. Bosley said, they only actually
started with 23,000 chemicals. They didn’t have 75,000 chemicals.
We have a much bigger problem on our hands, and we need a
much more systematic solution that speaks for the fact that we
have a major part of the global chemicals market.

Mr. RUsH. The Chair recognizes Dr. Gingrey for 5 minutes.

Mr. GINGREY. Mr. Chairman, let me address my first couple of
questions to Mr. Cook. Mr. Cook, industry witnesses have ex-
pressed concern that if this bill passes as it is written it will drive
innovative manufacturing outside of the United States and indeed
kill high paying American manufacturing jobs. Do you have any
concerns that the global environment could suffer if we force this
type of manufacturing to countries with much less robust or even
indeed nonexistent environmental controls?

Mr. Cook. I would be very concerned if that were to be the case,
Congressman. There is no question. I was surprised to hear it
brought up by my colleague at the table that the industry is al-
ready losing jobs. We are already shipping jobs overseas not be-
cause we have toughened our regulatory standards, of course we
have not done anything for 30 years, but simply because it is
cheaper to do business over there. That is where our chemical in-
dustry is going.

Mr. GINGREY. Well, excuse me, Mr. Cook, but you say not be-
cause of regulatory standards. These regulatory standards that we
are talking about in this bill are not inexpensive. Let me shift real
quickly. T will come back to you because this issue of jobs is real
important, certainly real important to our side of the aisle as you
can tell from the questions. Mr. Williams, I think in your either re-
sponse to a question or maybe your testimony, you said that green
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jobs would come out of the State of Michigan? Are you talking
about Flint or Detroit? Where exactly in Michigan are you talking
about that we are going to grow green jobs?

Mr. WiLLiaMS. OK, what I was talking about the growth of green
jobs were as our product demand rises, our supplier in Michigan
produces more product and hires more people to——

Mr. GINGREY. But Mr. Williams, how long do you expect that to
take? The people in Michigan are suffering pretty badly right now,
they are not——

Mr. WILLIAMS. I am sure they are and candidly I am on your side
of the aisle. I was pleased as a conservative Republican Central
Pennsylvania a county that goes Republican in every election to be
able to come here and to be able to speak because I do think we
share a tremendous number of same beliefs and values in job cre-
ation here in America. I don’t want to see that go

Mr. GINGREY. Yes, sir, I understand. Of course, these are not po-
litical questions. We are just talking about what is good for the
country, whether Republican or Democrat. But let me shift back to
Mr. Cook, because I had another question for him. In the conclu-
sion of your testimony you state and I quote, “The federal govern-
ment must place a greater emphasis on biomonitoring of cord
blood.” Then you also state that, and this is a quote, too, “detection
of a chemical in umbilical cord blood does not prove that it will
cause harm.” Well, last November the CDC stated on the record be-
fore this Subcommittee that our ability to detect chemicals through
biomonitoring, and this is their quote “is exceeding the ability to
actually determine whether health effects are occurring.” So, why
then should the federal government devote more resources, a tre-
mendous amount of resources to an enormously expensive proce-
dure that you state isn’t an indication of health risk and the CDC
states isn’t offering an increasing rate of return on health risk?
This cord blood monitoring.

Mr. Cook. That is an excellent question, Congressman, thank
you, and a couple of points. First of all the CDC is continuing to
do extensive monitoring precisely because they know that the raw
material for the decision making process that you need to start fig-
uring out some of these health effects and some of their impacts
is biomonitoring information. In my case I don’t think anyone
should argue that because you are exposed to a chemical means
that you are going to come down with the disease or illness that
might be indicated by animal studies. But we find that as the
American people have waited, and waited, and waited some more
for the government to do anything to protect them by modernizing
this law, they want to know what they are being exposed to so that
perhaps they can take some steps on their own while the govern-
ment 1s making up its mind.

Mr. GINGREY. Well, yes, and it is just like Dr. Mitchell was say-
ing about the importance of designated areas across the country of
hotspots. First thing you know these folks that are working, and
living, and maybe employed at these companies that the manufac-
turing companies, chemical manufacturing companies they are
going to think they are living a super fund neighborhood. And I—
as I said in my opening remarks I think we are scaring the heck
out of everybody. Let me make one last quick question, Mr. Chair-
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man if you will bear with me because I did want to shift back to

our former colleague Cal Dooley. You had some props there and

you held them up and one of them was a Blackberry. How many

of your props would meet safety standard under this bill? And for

the sake of argument, assume that they don’t. Under this bill, how

Long would it take to get a comparable alternative pilot to the mar-
et?

Mr. DOOLEY. Excuse me, thank you again. Based on our intent
and interpretation if they were in fact subject to the safety deter-
mination is that we quite frankly don’t know if we could gather the
information on the aggregate exposure that would allow EPA to
make a determination whether or not we could bring that to mar-
ket. We don’t think we could get there. And the problem is with
a new chemical you are saying how long will it take us to develop
a new chemical? Well, you have all the R and D that is going into
that as well, but then you have to then before you can bring that
chemical to market you are going to have to make the investment,
too, on the data that is going to be required. We look at that as
probably being in the ball park based on our experience with the
data we have been providing on the HPV program at EPA to be
probably in the million dollar range. Then you have to wait another
year for EPA to make—maybe make a determination on whether
or not that product is safe to bring to market. So you are, you
know, you are probably looking at a minimum of two to three years
before even an alternative could even be available to come into the
market.

Mr. GINGREY. Thank you, Mr. Dooley. Mr. Chairman, I yield
back, thank you.

Mr. DENISON. Can I reply briefly to that, Mr. Gingrey? I do think
that this is not a standard that has come out of space, dropped out
of space. We have had this standard in place in the pesticide arena
for 14 years and 9,000 pesticide tolerances have been reviewed
under that standard. The majority of which remain on the market
today. They met the standard. And it required aggregate exposure
assessment. Now I am not saying that standard gets moved over
without any adjustment, but it is not as if we are starting out from
scratch here.

Mr. DoOLEY. You know I must say before I came to Congress I
was a farmer. And I used a lot of pesticides. I was in Congress
when we put forth these regulations that Richard just mentioned
in that this is a standard. But people need to understand is that
on a pesticide you have a limited set of uses. It has to be registered
for a specific number of crops that it could be applied to. There is
a defined universe of exposures that an individual is going to en-
counter. It is easy in those situations to identify the aggregate ex-
posure. When you look at a chemical, like it might be polysilicon
it could be used in a thousand different applications and products.
It could have different pathways of entry into, you know, of
through those exposures. And the difference between a pesticide
and why you might want to have a different standard there is that
they are meant to be consumed. You are all going to consume them
in the vegetables and the products you eat. You are not going to
be eating a solar cell. You are not going to be eating your Black-
berry. It has a much less of a level of risk of exposure, and that
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is why it should have a different standard of safety than what we
are using in the pesticide industry.

Mr. RusH. Mr. Cook, do you want to respond?

Mr. Cook. We were heavily involved in the development of the
Food Quality Protection Act idea. Point number one is this if I may
borrow that, Cal. I prefer I Phones, but then again, your micro-
phone works, so this ought to be as safe as a pesticide. That is all
we are saying with no reasonable certainty of no harm, and when
the agency determines that this product’s packaging is safe then it
is very unlikely that the next manufacturer coming along is going
to trigger the safety standard and require years of review. So I just
think it is—I disagree with my friend, Cal on that particular point.
I believe as Richard has suggested, Dr. Denison has suggested,
some chemicals are not going to make it under your law. If—when
it becomes law. A very large number, probably most are going to
meet the safety standard with modest changes. If it is a chemical
that ends up in this, Dr. Gingrey, then I think—and we know that
because we have looked, then I think stepping back we will say,
well, if it meets the safety standard is it likely that more
exceedances, more products will cause it to exceed it. I think the
agency will be in a good position to say yes, or no without having
every company that is trying to use this same plastic going through
an elaborate exercise. So I think it can be very workable. And I
think if we set the standards so that we reward R and D, if as Dr.
Denison said innovation comes to embrace safety, we will be cre-
ating jobs here that our competitors overseas who don’t invest in
R and D won’t be able to meet. But if we don’t, if cost, and price,
labor is the only consideration our jobs are going to keep going
overseas.

Mr. RusH. The Chair now recognizes the gentleman from Mary-
land, Mr. Sarbanes for 5 minutes.

Mr. SARBANES. Thank you, Mr. Chairman, thank you for your
dogged determination to make sure we reform this statute and
have the right kind of safety measures in place. I, as you know, I
strongly support the legislation that has been introduced and was
glad to be a co-sponsor of it. I think again as I have said every time
I get the chance on this matter, the average American listening to
this discussion would be amazed at how little we know about so
many chemicals that are out there in the stream of Commerce. And
frankly, must view it as an abdication of the responsibility of gov-
ernment to act on their behalf to protect them. So I would have like
to have seen even stronger of provision perhaps in this. I am very
happy with what is in it, and I am incredulous at industry’s insist-
ence that this is going to compromise them, handicap them, what-
ever phrase you want to use. I have boundless confidence that the
chemical industry will figure this out and keep right on going. And
I also understand just on the last point that was made by Mr.
Dooley about how long it would take for certain things to happen.
My understanding is that there is a faster track that can be pur-
sued for looking at safer alternatives in some instances and so
forth. So I just believe you are going to be able to assimilate these
new requirements and frankly there is two dimensions to this.
There is the consumer protection piece which I think is the—my
first motivation. But there is also I think the opportunity for the
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business community to profit from having these new regulations in
place. We are hearing all this stuff about how it is going to under-
mine jobs and so forth. I actually think it is going to improve the
prospects of businesses that manufacture products that have these
chemicals in them and I will tell you why. The more the public be-
comes aware of the fact that there is a lot of these chemicals out
there that nobody really has a handle on, I think the more—and
I don’t think it is because of alarmism, I think it is just their own
educated perspective. The more concerned they become about using
these products whether it is because they are concerned about their
children’s health or they are concerned about their own health. I
mean frankly I have started to try to minimize my—I mean it may
be having an impact on the way our house looks, but I am trying
to minimize the use of cleaning products in my house because I
don’t know, and that is what is really—what is in those products.
So people are going to start reacting to the information that is out
there that there not being enough oversight in place with respect
to these chemicals. And I think it is going to harm the businesses
and the industries that deliver those products to the public. And
if we can restore confidence that these products have gotten the
right kind of look and that the chemicals that go into them have
been determined to be safe, et cetera, I think they are going to be
more likely to want to purchase those products and it is going to
be better for business. Now I just wanted to ask Mr. Denison get-
ting back to this narrative about the bill hampering innovation,
shifting production to developing countries, and so forth. When you
look at regulation in the U.S., and Canada, and Europe, and so
forth do you subscribe to the notion that having this TSCA reform
in place is going to significantly undermine U.S. innovation and
competitiveness?

Mr. DENISON. Congressman, I do not. I think there is a very
strong record of better regulation spurring innovation and pro-
viding industry with a certainty as to what its targets are for meet-
ing those regulations, and for meeting consumer demand that is
based on them. I think you are absolutely right to point to the con-
sumer confidence issue. In fact, ACC’s decision to embrace mod-
ernization of TSCA was based on large part on their concern that
the consumers were losing confidence in the safety of their prod-
ucts. We have to have real reform in order to restore that con-
fidence. And that means we have got to have much better informa-
tion, but we also have to have a government that is able to act on
that information. And that doesn’t mean weakening the safety
standard. If Ms. Bosley is right, then many of her—of SOCMA’s
chemicals are intermediates with very limited exposure. Then they
will pass the safety standard that much more easily. That is not
a reason to lower the standard and to put U.S. companies at a dis-
advantage to other parts of the world that have those higher stand-
ards. So I totally reject the notion that a stronger regulatory pro-
gram will impede innovation. It will spur it.

Mr. SARBANES. I appreciate that and I just have run out of time.
I will just close by saying I think industry can really step—the gov-
ernment and industry can partner around good strong standards
and take this thing to the next level. Everybody is going to come
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out the better for it, industry and the public. So with that I yield
back.

Mr. RusH. The chair now recognized the gentleman from Penn-
sylvania, Dr. Murphy for five minutes.

Mr. MURPHY of Pennsylvania. Thank you, Mr. Chairman. Thank
you to the panel. I would have many of you to know that I believe
at the beginning of the 20th century life span was about 45 years
or so. By the end of the 20th century it has reached 70 some years.
Does anybody know why? Any guesses? Dr. Mitchell, do you have
anything?

Dr. MITCHELL. Yes, the major thing that happened is public
health and prevention, you know, especially water, sewer, public
sanitation all those things.

Mr. MURPHY of Pennsylvania. But, of course, chlorine is toxic. I
don’t know if anybody’s abdicating we stop chlorinating water. Any
of you doing that? Here is a question I had, too. Mr. Williams, I
had to step out of the room during your testimony. I read it and
I am really impressed with new building designs and new building
materials particularly ones that avoid carcinogenic materials. I
want to ask you if in the materials one uses in buildings, too, do
you also look at paints, and the substances that might reduce mold
risk as positive factors there?

Mr. WILLIAMS. That is not, we don’t manufacture products of
that type.

Mr. MURPHY of Pennsylvania. I mean use them. Do you use them
in buildings or do you recommend them?

Mr. WiLLIAMS. Only in our own buildings.

Mr. MURPHY of Pennsylvania. OK.

Mr. WiLL1AMS. And

Mr. MURPHY of Pennsylvania. Can you give us reasonable cer-
tainty that there is no harm will result from use of those?

Mr. WILLIAMS. I am not familiar with paints.

Mr. MURPHY of Pennsylvania. There is also a lot—there is a con-
cern that more people die from diseases they did not have when
they went to the hospital than by diseases they went to the hos-
pital for.

Mr. WiLLIAMS. They are socomial, yes.

Mr. MURPHY of Pennsylvania. They are socomial infections or a
wide range of those. We know that a lot of paints are being devel-
oped now. A lot of antimicrobial paints, a lot of antimicrobial cloth-
ing to reduce the risk of that, so for you and for Dr. Mitchell, some-
where in here there may be a payoff. Some of these are treated
with silver and one can have silver toxicity. Some have a certain
level of nanoparticals including zinc. Zinc is pretty toxic, too, and
so the question is given that no socomial infections affect about two
million people a year cost $50 billion of health care system that kill
about 100,000 people a year, can either of you give me some cer-
tainty that no harm will result from using or not using these?

Mr. WiLLIAMS. First of all we at one time researched and began
to use an anti-microbial within our product. A couple of points to
that. Research has shown for years that the vast majority in per-
haps from the 95th to 98th percentile of all known socomial infec-
tion is caused by procedures and by health workers failing to wash
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their hands. If you look at facilities today you will find numer-
ous

Mr. MURPHY of Pennsylvania. Sure, but though I might had I
have worked in hospitals for 30 years, but I also know that some-
one washed their hands, they could touch their clothing, they could
touch their tie, touch a pen, touch a stethoscope, touch a doorknob,
and when surfaces are coated they may produce it, but the point
it when you wash your hands your are also using chemical agents
which can be toxic.

Mr. WiLLIAMS. Right, well, what

Mr. MURPHY of Pennsylvania. Also saying one of those which can
be very toxic, but you know the common use is to wash your hands.
Because you wash your hands a lot all day does that end up with
other problems? And my question is you are providing valuable in-
formation. My question is where is the line here in terms of trying
to help this?

Mr. WiLLiaMS. Well, what we found is as we began to think we
had a good product that at the time was using an additive for anti-
microbial we found that in order to raise the content level sufficient
to kill in a time frame that someone else then wouldn’t come touch,
we stopped using the product because we realized we would vir-
tually have to have a sign on the product that said please don’t
touch for four and a half minutes while anti-microbial kills. And
that was the difficulty with that although there are a great number
of antimicrobials out there we are also seeing that health care lead-
ers such as Kaiser-Permanente is refusing to use products with
antimicrobials in them. A lot of this is a market driven issue from
the manufacturing and a marketing company. We thought we had
the right stuff with the antimicrobials.

Mr. MURPHY of Pennsylvania. So if they are not using them are
we going to be developing new ones?

Mr. WiLLiAMS. No, I think the thing is they are not using them
because of the toxicity at the level at which they would kill as op-
posed to base product

Mr. MURPHY of Pennsylvania. Well, my concern is I would hope
you would work with this committee——

Mr. WiLLIAMS. That is OK I guess——

Mr. MURrPHY of Pennsylvania. I hope you work with this com-
mittee to help make sure we are able to develop new

Mr. WiLLIAMS. Right, yes, and I think this final answer is effi-
cacy on some of these things is a very important issue.

Mr. RusH. The Chair wants to inform the members of the Sub-
committee and also the witnesses if I can impose on your time for
a second round of questions or one question each per member. I
think that this would be important for the deliberation of the Sub-
committee. And with that the Chair will extend the opportunity for
each member to ask one additional question. Only one question and
the Chair will begin with himself for his one additional question.

I am not—I just want to ask, I think I will ask this of both Mr.
Dooley and also Mr. Cook. This is a pretty controversial question
I am going to ask, but there are some people who have stated that
this—the TSCA reform is necessary to fight cancer. Will you re-
spond to that? And do you agree with that and respond and what
do you think about that statement?




182

Mr. Cook. Mr. Chairman, I think there is no question that pro-
tecting public health from exposure to these toxic chemicals is a
vital part of what we need to be doing to make sure we are being
cost effective and smart about prevention of cancer and other
chronic diseases. There is a very strong literature on this subject.
We can do it at a modest cost in many cases. We are not talking
about giving up modern life. We are talking about moving to safer
substitutes. We have done it before. We got lead out of gasoline, got
rid of PCB’s, everyone said we wouldn’t have an electrical grid.
Took care of DDT, went off the market, people—some people said
we wouldn’t have food, so we can do this. If we don’t though and
if we don’t conduct the kinds of studies and collect the kind of in-
formation that your legislation would for the first time require, we
are going to continue operating in the dark. And I go back to the
President’s cancer panel. Just this year very strongly saying that
including exposures before we entered the world in the womb and
going forward we have grossly underestimated the contribution
that these chemicals are probably making to cancer in this country,
that one half of all men and one third of all women one day will
get that diagnosis.

Mr. RusH. Mr. Dooley.

Mr. DOOLEY. Yes, let me answer it this way is you know our in-
dustry absolutely is committed to insuring that every product that
is on the shelf is safe and that EPA has the ability to work with
the industries, we are providing the appropriate data and informa-
tion to insure that they can make a determination that that prod-
uct is in fact safe for its intended use. In reference to the specific
issue in terms of cancer is that that is where we go back to where
we ought to be embracing a system of prioritizing those chemicals
that are greatest concern. And we ought to be focusing the re-
sources and the expertise of both the regulatory sector as well as
the private sector on understanding what are those risks and can
those risks be managed? And so we would suggest rather than the
blanket approach that is embodied in this legislation that would ul-
timately require every chemical to have a safety determination, is
that we ought to identify those chemicals that we know are car-
cinogenic, that maybe they are an endocrine disruptor, maybe they
are a persistent in bio-cumulative toxin. And those are the ones
that we say, you know what we need to understand more about
these. We need to ask industry to provide us more research and
data. We need to EPA spending more time and effort and analyzing
whether or not we can manage the risk of those products in Com-
merce. And if we do that effectively I think we are going to have
a more efficient effective system that is going to contribute in re-
ducing some exposures to some products that might be being used
now that might in some way be contributing in limited instances
to increase in some diseases.

Mr. RusH. The Chair now recognizes our Ranking Member Mr.
Whitfield for one question.

Mr. WHITFIELD. Thank you. Before I ask my question and Mr.
Chairman, I ask unanimous consent for inclusion in the record the
testimony of Charles M. Auer pursuant to the previous agreement
with you all and members maybe they are able to submit questions
to him for the record.
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Mr. RusH. The Chair is mindful of that agreement and hearing
no objections so ordered.

Mr. WHITFIELD. And then I ask unanimous consent that we sub-
mit for the record letters and statements regard on this legislation
from 12 different groups.

Mr. RusH. Hearing no objections so ordered.

[The information appears at the conclusion of the hearing.]

Mr. WHITFIELD. For my question, first of all thank you all very
much for your patience and being with us today. We appreciate it.
Mr. Owens, in your testimony you talked about in 1989 the court
case in which EPA ruling phasing out the use of asbestos that a
federal court overturned that decision by EPA because the rule
failed to comply with the TSCA regulation or requirement. I was
wanting—I wanted to know specifically what part of the TSCA, the
existing TSCA law was that decision made on?

Mr. OWENS. Thank you, Congressman. Can you hear me? Thank
you, Congressman Whit for the question. It was a decision called
the corrosion proof fittings decision and the Federal Circuit Court
of Appeals looked at basically the two significant obstacles that
EPA has to overcome in order to regulate any toxic substances
under TSCA in this case specifically asbestos first. There was the
requirement in the law that we determined that there defined that
there was an unreasonable risk of harm from the substance in this
case asbestos. And then once we made that determination to select
the least burdensome alternative to regulate that substance. And
it is a very length, technical, complicated decision where they went
through a whole host of various alternatives that might exist out
there and determine that——

Mr. WHITFIELD. But it was based on the unreasonable risk and
least burdensome

Mr. OWENS. Both there was a—and the basic conclusion as was
said despite nearly unanimous scientific opinion that asbestos cre-
ates an enormous range of health problems including cancer that
EPA could not meet the burdens under the existing statute to
eliminate any uses of asbestos or to significantly regulate those
uses.

Mr. WHITFIELD. Thank you.

Mr. RusH. The Chair now recognizes Mr. Sarbanes.

Mr. SARBANES. Thank you, Mr. Chairman. Mr. Dooley, you said
I think you said something to the effect of rather than requiring
that every product have a safety determination that we focus on
those that we know are harmful, potentially carcinogenic and so
forth. But I don’t really understand that. In other words how are
we going to know that something is not harmful or carcinogenic if
we don’t do a safety determination on it? I understand that there
is ones that we know right out of the gate are the worst of the
worst and so forth, had that discussion in other hearings and we
want to move quickly on those. But if you don’t have a process that
conducts a safety determination of a chemical how are you going
to know that it doesn’t fall into fall that other category?

Mr. DOOLEY. Because, Mr. Sarbanes, I think that it is probably
an area which we agree on is that—and I think EPA would ac-
knowledge is that they have the ability by reviewing a data set, by
reviewing the chemical characteristic, the molecular weight, the
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molecular structure, comparing it to other chemicals of similar
composition is that they can make determinations on which chemi-
cals are going to be those of greater concern. There is, obviously
now, there is a number of different databases out there where they
have identified, you know, carcinogenic chemicals; where they have
already identified chemicals that could be an endocrine disruptor.
Those lists are currently available today. And so there is, but there
is also I think broad recognition that there is a lot of chemicals in
Commerce today that pose really very little health risk. And so
why should we be, again, requiring EPA to spend as many of their
attention and resources on those low concern chemicals versus
those that would be of the greatest concern? And the issue on the
safety determination, the safety determination is what triggers,
you know, the obligation to go out and to consider every aggregate
exposure from that chemical. And so do you want to have EPA,
which under the legislation in the first 12 months they have to
identify 300 chemicals. They would be required within 30 months
to go out and with those 300 chemicals that could have—maybe
each one had a, you know a hundred applications, or in the mar-
ketplace, 30,000 different, you know products that they are in is
that they would have to go out and do an aggregate assessment of
all of the exposures resulting from those 300 chemicals, and make
a determination in whether or not they could meet that standard
of a reasonable certainty of no harm, of a having adverse impacts
on the public welfare. I mean, you know, I don’t—you know when
you look at the track record of EPA and their evaluation of chemi-
cals, I mean, I would be astounded if Mr. Owens today could tell
you that it would be even remotely possible for them to conduct a
safety determination on 300 chemicals in the next 30 months after
this legislation was implemented.

Mr. SARBANES. Well, let me ask Mr. Owens. I mean do you think
you have got the ability and as I understand it the statute makes
clear that there is certain shortcuts that can be taken depending
on the kind of chemical that you are looking at. So do you think
you have the ability to move forward on this in a deliberate and
timely way?

Mr. OWENS. Well, Congressman, I think the bill also provides for
additional resources for EPA to conduct that activity. So I think
the short answer would be if we received the additional resources
we could make, depending on the level of resources, substantial
progress toward achieving a goal like that. But it will depend in
part on us getting additional resources from Congress to achieve
some of the mission that you would direct us to do.

Mr. RUsH. The Chair now recognizes Mr. Murphy.

Mr. MurPHY of Pennsylvania. Thank you. I would like to ask
perhaps again, you have heard my questions before about some of
these substances that have some medical prevention applications.
Many chemicals used in medicines can make them more effective,
some preventative objects, some antimicrobials, anti-bacterial.
Where does this bill, in this current version sit in terms of being
able to encourage further research development application and
even current use of some of these chemicals and products whose
goal is and intended use is to treat disease and prevent infection?
Will this help it, hurt it, stop it? What?
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Mr. DooLEY. Well, again with our interpretation and under-
standing of the legislation is that we think it would hurt it and
harm bringing new products into the marketplace. I mean I have
another one of my props here that I haven’t used yet, but it is a
hand sanitizer.

Mr. MURPHY of Pennsylvania. That is dangerous stuff.

Mr. DoOOLEY. It is. And it would have, you know its problem in-
gredient is ethanol, ethyl alcohol. It is quite possible that ethanol,
would, could be listed as a chemical of concern and at some point
would be required to be subject to a safety determination. Again,
under what is required under the Act is that legislation of this be
as it was implemented, once it was on that safety determination,
you would have to go out, again, and to identify every product that
had ethanol in it in Commerce today and maybe those that are in
naturally occurring. So that would incur your fuel, your biofuels, it
would incur your wine and occasional gin and tonic that I drink.
It would include, you know, thousands of different applications that
then would require EPA to make a determination. Is there a rea-
sonable certainty that this poses no harm? Well, of course it poses
some harm to some, you know, in some instances because it is de-
signed to kill things. And that is where we think it is, you know
we have to be very careful with this standard. If you don’t have a
standard that is set appropriately is that it is going to harm a lot
of innovations that have a lot of positive contributions that it can
make. And again I go back if it is on list of 300, and the EPA
hasn’t made the determination is that if the language says you can-
not bring a new application a new use of that chemical to the mar-
ketplace until EPA has completed the safety determination.

Mr. MURPHY of Pennsylvania. Thank you.

Mr. DENISON. Congressman, could I also answer that question?

Mr. RusH. Do you have a comment, Mr. Denison on the last
question?

Mr. DENISON. Very briefly, yes. I think there is some confusion
about the scope here. I mean, first, Cal your wine and beer are
fine. There is an exemption right up front for alcoholic beverages.
But medical

Mr. DoOOLEY. The exemption that they wouldn’t regulate it by
toxic——

Mr. RusH. Mr. Dooley, Mr. Denison is recognized. He has the
time.

Mr. DENISON. Thank you. Medical applications and drugs and so
forth are not intended to be covered either here, so I think there
is some confusion. The other thing is I think there is an interpreta-
tion of this standard that somehow it is a zero risk standard. That
it would drive anything that has any hazard whatsoever off the
market. It is not in its application under The Food Quality Protec-
tion Act, it is a risk based standard that establishes a level of risk
that is going to be acceptable. So I think that is really important
to understand here.

Mr. RusH. Mr. Dooley.

Mr. DOOLEY. And Rush, I just want to—when he said I didn’t un-
derstand the legislation, the exemption for alcohol is to ensure that
it exempted from TSCA. It doesn’t exempt it from being considered
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in the aggregate exposures that would result which was the point
that I was making.

Mr. RusH. Mr. Scalise is recognized for one question.

Mr. ScALISE. Thank you, Mr. Chairman. I have a question for
Mr. Owens and I would like a comment back from Ms. Bosley and
Mr. Dooley as well. Chemical distribution companies have a unique
role in the supply chain in that they serve as middle men for the
manufacturers and industrial customers. A majority of distributors
also blend chemicals and mixtures, and distributors that provide
blending services could be subject to many of the requirements of
this legislation that manufacturers are subject to. It is also feasible
they will have to gather use and exposure info for other areas of
the supply chain. Are you concerned that this bill could have a dis-
proportionate impact on chemical distributors?

Mr. OWENS. Thank you, Congressman. We are still in the process
of reviewing all the particulars of the bill, so it is a little difficult
for me to say what might happen and what might not happen
under some of the individual provisions. But let me respond to it
this way, that we have had a lot of conversations about the infor-
mation that is useful and necessary to gather in order to make all
kinds of determinations that might be required to be made under
this bill. We have heard a lot of different opinions on that including
from downstream manufacturers and some companies involved in
the chemical distribution chain that think they need to have this
kind of information that would be available under this or some
other version of this bill in order to know what is going into the
products or the chemicals that they are producing themselves using
the ingredients that are available out there. By the same token we
think it is important for the manufacturers of these chemicals to
know the uses to which their chemicals are being put especially if
they are going to be subject to some sort of aggregate cumulative
exposure determination that we would make at the agency. So we
want to make sure that there is a right balance that is struck here,
and the types of information that we need to make the determina-
tions that would be required again under this or whatever version
of this bill might come forward gives us that level of information
and meets the needs. We want to make sure also that one sector
isn’t unduly burdened at the expense of another sector. So that
would be part of what we would be looking at when we were deter-
mining what the minimum data set requirements would be. Under
new legislation if there is a requirement like that then there would
be different types of minimum data requirements for different
types of chemicals. And we would take the specifics of the indi-
vidual chemical into account.

Mr. ScALISE. Thanks, Mr. Dooley, and then Ms. Bosley.

Mr. DOOLEY. You know I think it would have some impact. This
is an area where I think that you know we agree that you know
that there has to be a greater degree of transparency than what
currently occurs under TSCA. And there has to be a greater shar-
ing of information throughout the valued chain. But I would also
like to maybe segue, if this chemical distributor though was im-
porting a product under the existing TSCA or under the legislation
is that they would be subject to meeting all the requirements of
this bill which would mean if you had a chemical distributor that
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just for discussion purposes was trying to import in this Black-
berry, or maybe this sanitizer. If it was subject to the safety deter-
mination whether it was a chemical distributor, or Target, or Best
Buy, they would be required to again to insure that they would
have to do the determination of all the aggregate exposures again
and also would be the ones that would be responsible for making
the—gathering the data to make the determination that this im-
ported product did not pose a reasonable risk of harm. And we
think that is a burden that is inappropriate to put on a distributor
or a retailer on the importing of a particular article.

Mr. ScALISE. Thank you. Ms. Bosley.

Ms. BOSLEY. I might say that as I said earlier I think yesterday
afternoon we got some new language. There was a clerical error re-
garding mixtures and the way the bill reads now I guess I am more
confused than anything, it is—the mixtures were taken out of the
title but not the text. And it was taken out of certain sections but
not other sections, but mixtures is where chemical distributors will
be primarily affected. They do a lot of mixing and if they have to
do—if they have to provide a safety determination on every mix-
ture at every concentration it will inordinately affect them.

Mr. ScALISE. All right thank you. I yield back.

Mr. RusH. The chair now asks unanimous consent that the fol-
lowing letters concerning the H.R. 5820 be entered into the record.
A letter from American Chemical Counsel and others, American
Cleaning Institute, Wilson Manufacturing Associates, and Con-
sumers Special New Products Association, the National Association
of Manufacturers, the National Association of Chemical Distribu-
tors, the Retail Industry Leaders Association, Crop Life America,
the Vinyl Institute, Pine Chemicals Association, The People for The
Ethical Treatment of Animals, and also a statement for the record
from the National Special Chemical and Residents Association.
Hearing no objections so ordered.

[The information appears at the conclusion of the hearing.]

Mr. RuUsH. This concludes—is that including the—all right this
concludes this hearing. The Chair really wants to be very intense
in his appreciation for all the witnesses. This has been a real pro-
vocative and informative discussion. Your testimony has really con-
tributed to the progress of the existing bill, and as we proceed with
this bill with other additional hearings, and also with hopefully a
mock up sometime in the future. So I want to thank each and
every one of you. You have really done this Subcommittee a great
service by your participation by your testimony and by the sacrifice
of your time. Thank you so very much and the Subcommittee now
stands adjourned.

[Whereupon, at 2:40 p.m., the Subcommittee was adjourned.]

[Material submitted for inclusion in the record follows:]
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My name is Charles M. Auer. [ was formerly an employee of the U.S, Environmental Protection Agency
until my retirement in January 2009. While at EPA I gained experience in hazard and risk assessment,
policy development and implementation, rule-writing, etc., and also participated as a U.S. negotiator in
the development and final agreement on the Stockholm and Rotterdam Conventions. I started at EPA asa
staff chemist in and spent my entire EPA career in the Office of Pollution Prevention and Toxics (OPPT)
and its predecessors where, starting as a GS-5, I rose through the ranks in a variety of technical, policy,
management, and executive positions. In 2002, [ was selected as the Director of OPPT and held that
position until my retirement. Over my career I developed an in-depth knowledge and an integrated
understanding of scientific, technical, policy, and legal issues encountered in implementation of the Toxic
Substances Control Act (TSCA). Following my retirement [ formed a small consulting company to
provide advice and analysis on, among other matters, chemical assessment and management. Ialso
affiliated with Bergeson & Campbell, P.C., a Washington, DC, law firm specializing in TSCA and related
areas. Since forming the consulting company I have worked with a variety of clients including chemical
companies, trade associations, law firms, and intemational intergovernmental organizations. While I have
had industry clients, I have not done any representational work before EPA or other agency.

1 am pleased to have the opportunity to provide testimony on the Toxic Chemicals Safety Act of 2010
(TCSA; H.R. 5820). The testimony I am offering is mine and I am not speaking for or on behalf of
anyone else in offering it. 1have closely followed the debate about reforming or modemizing TSCA and
have published several papers which outline some of my views. I share the concems voiced by NGOs,
grass roots organizations, and others that TSCA has failed to meet its goals and purposes and that a robust
new approach is needed. I take heart from industry’s statements that it too recognizes that problems exist
and that a modernized approach is needed. TCSA is intended to strengthen and deal with the weaknesses
in TSCA and, as such, TCSA is based on a discussion draft which was released on April 15, 2010, and
subsequently taken through a stakeholder process. However, based on my long experience in this area
and my understanding of the scale and complexity of this sector of the economy, I fear that the TCSA
approach, if enacted without changes such as those outlined below, runs the risk of failing to deliver on its
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goals and expectations despite imposing considerable burden on EPA and the industry or, more
optimistically, taking so long to unwind that today’s frustrations will continue almost indefinitely. Thus
as discussed and explained in my testimony, I believe that further improvement is needed to provide a
workable and effective approach to chemical testing, assessment, and management in the U.S. that, when
implemented, will meet the needs and expectations of stakeholders and the public.

General Comments

TCSA proposes a dramatically different approach to managing chemicals from that which currently
applies. TSCA for far too long did not did not provide adequate legal authority or receive sufficient
oversight and the resources needed to do an adequate job of testing, assessing, and managing the tens of
thousands of chemicals in commerce. While 1 welcome the spirit in TCSA to revise TSCA and address
its weaknesses, I do not believe that TCSA as drafted provides a workable and effective approach to
meeting the needs to protect public health and the environment from the risks of the tens of thousands of
chemicals in commerce. While TSCA with its limited authorities and relatively cumbersome approach
was insufficient to meet evolving needs and expectations, I believe that the approaches under TCSA are,
in several areas, overly complex and unnecessarily broad and encompassing, and would present
significant challenges and issues in their development and implementation, both as a general matter and
within the timelines allotted, and prove inefficient in their application. In summary, although I agree with
many of the goals of the bill, based on my experience, I fear that it would fail to adequately meet its statec
goals and purposes.

Recognizing that the US must compete in a global economy, I have concerns that the approach in TCSA
will overly and unnecessarily burden U.S. competitiveness in this critical sector and likely have important
and undesired impacts on both the chemical manufacturing sector and the manufacturing sectors that rely
on its products, and on innovation, both generally and particularly with regard to new chemical
introductions. I believe it is essential that an approach be developed that can ensure timely and effective
development of the hazard and exposure information needed to adequately inform and prioritize decisions
regarding chemicals, enable needed actions to protect human health and the environment, and thereby
gain greater confidence in the chemical industry and its products, and do so in a way that enhances the
capacity for U.S. competitiveness and keeps innovation and market incentives within the U.S. economy.
TCSA in my view does not provide that approach as currently drafted.

TCSA does include a number of useful and valuable concepts that, if appropriately structured and applied,
could do much to meet the needs and expectations of the public regarding the safety of chemicals and
products in commerce. 1 believe the central failing under TSCA was the inability to develop the hazard
and exposure data needed to inform decisions on existing chemicals — TCSA would resolve this issue
although I question if the approach provided is workable. TSCA did not provide adequate focus to
several areas which TCSA has picked up including, in no particular order: addressing the needs of
vulnerable subpopulations; encouraging the introduction of safer and greener new chemicals and
providing help to industry’s efforts, throughout the value chain, to move toward safer and greener
chemicals; providing authorities whereby EPA could actually control existing chemicals; shifting the
burden of proof from EPA to industry; providing a means which could obtain the resources needed for
governance by EPA (including applying fees to claims for Confidential Business Information); giving
recognition to the general societal interest in reducing and avoiding animal testing via encouragement of
new approaches that can provide data adequate for the purposes of assessment; establishing a public data
base containing test data, assessments, and decisions and their bases, and others. While the inclusion of
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such concepts within TCSA is welcomed, the workability and effectiveness of the approaches proposed
varies.

Specific comments

I am intimately familiar with the statutory provisions and requirements under TSCA and their application
and operation. Based on that understanding and experience, I offer the following selected observations
concerning possible issues and concerns associated with the approaches as proposed in TCSA. 1 also
offer for consideration by the Subcommittee and stakeholders, several suggestions for possible
improvement.

Mixtures. I found TCSA to be confusing and complex in its treatment of mixtures.

The clarification provided by the July 28 technical correction to the legislation was welcomed in the way
that it narrowed the scope of the requirements and resolved a number of fundamental questions about the
treatment of and approach to mixtures as new chemicals. At the same time, and while I'appreciated the
deletion of the blunt and encompassing approach to mixtures found in the discussion draft, I question if
the TCSA approach to mixtures is workable and effective. 1 found the concept of the mixtures survey at
section 3(b)(3) a useful step but was at a loss to understand and attempt to apply the determination
whether mixtures “have or may have substance characteristics that are different, in kind or degree.”
While I agree that dealing with mixtures is important, it is a difficult and complex area which will require
more discussion and might best be dealt with via general requirements that would be implemented by
EPA by rule once it has conducted and analyzed the results of the mixture survey and better understands
the issue. Certainly EPA, and as is the case under TSCA, should have general authority under TCSA to
deal with specific mixtures where needs or issues emerge in the interim.

Section 4. Minimum Data Set and Testing of Chemical Substances and Mixtures.  found TCSA'’s
approach to testing to be over-heavy and impractical, with the potential to impose unintended
consequences on the introduction of new chemicals and to present potentially significant but currently
unknown magnitudes of burden on the regulated industry given the number of existing chemicals in
commerce and the scale of the testing that might be needed to satisfy TCSA’s requirements. I believe that
getting the provisions under section 4 right is the key to a workable and effective approach for dealing
with chemicals.

TCSA would require a minimum data set (MDS) for all chemical substances except those exempted per
section 4(a)(3). EPA is given one year to develop and issue a rule implementing the MDS requirements
as specified at section 4(a)(1)(A) and with the volume and timing triggers at section 4(a}2)(A). [ am
supportive of the general concept of an MDS to be applied generally to existing chemicals although [
oppose the requirement that new chemicals be subject to this requirement at the time of notification for
the reasons given in my discussion of TCSA section 5 below. I also question if the exemptions allowed
are sufficient to avoid unneeded or questionable testing, also as discussed elsewhere in my testimony.

I recommend for consideration by the drafters the discussion and analysis on “test data reporting” in my
recent article (Auer, 2010) which explores issues of testing strategies and costs, production triggers and
tiered testing menus, and other matters relevant to this section of TCSA. As noted previously, 1 view
TSCA’s central failing to be its inability to develop needed data and understanding and thus I attach great
importance to the getting the approach right under any revised section 4.
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While the testing that EPA would require to meet TCSA’s MDS requirements can only be surmised, there
are several models that can serve to outline, for purposes of discussion, possible approaches to designing
the MDS that might be required. Given the TCSA requirement that the data set be “useful in conducting
safety standard determinations™ and the inclusion of the termn “toxicological properties” with its broad
statutory definition (section 3(24)) in the required elements of the MDS, [ consider it unlikely that the
Screening Information Data Set (SIDS) would suffice to satisfy these requirements (notwithstanding this
statement, I note that the concept of “varied or tiered testing” in TCSA section 4(a)(1)(A) is useful and
provides some flexibility in possibly using the SIDS menu although some clarity regarding how the
concept relates to the other requirements for the MDS in section 4(a) and to section 4(b) concerning
testing beyond the MDS would be helpful to understand) . The SIDS data set, which was developed by
the Organization for Economic Cooperation and Development (OECD) and used by EPA in its “High
Production Volume (HPV) Challenge” program and in HPV test rules, is intended to provide the basis for
a screening level assessment that can initially assess a chemical and help to inform decisions as to needed
higher tier testing. An MDS which both satisfies the definition of “toxicological properties” and meets
the needs of a “reasonable certainty of no harm” assessment seemingly would require testing meeting or
approaching a confirmatory data set for each chemical, such as that required for pesticide registrations
under Part 158 of the Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA), Tier 3 in EPA’s
Voluntary Children’s Chemical Evaluation Program (VCCEP; note that this menu is limited to health
effect testing endpoints and as such does not deal with environmental fate and environmental effects
testing endpoints), or the “high volume™ tier under the EU’s REACH (Registration, Evaluation,
Authorization and Restriction of Chemicals) regulation (a table comparing several of these testing menus
is available in Auer, 2010). If testing such as that found in these confirmatory menus is needed to satisfy
the requirements for the MDS, it seems unlikely that TCSA’s allowed time periods for developing the
data sets will be sufficient. Furthermore, the costs required for such testing would be considerable. If, for
example, EPA would determine that the SIDS is adequate for one or more of the volume tiers (although
as noted above it is debatable whether the SIDS menus suffices to meet the requirements imposed), the
estimated cost is approximately $200,000 for that battery, whereas the estimated cost of the high volume
tier under REACH is 900,000 to 1.6 million Euros (see Auer, 2010); I do not have cost figures for the
other test menus cited but estimates should be obtainable from EPA. To provide greater workability and
flexibility, [ suggest narrowing or softening the definition of *toxicological properties” per se or as
applied under section 4(a) and an additional suggestion for consideration is noted in my discussion
concerning TCSA section 6.

A basic question that would be very useful to have an answer to is “how many Inventory chemicals are
actually in commerce and thus potentially subject to such an MDS requirement?” I am not aware of any
vetted estimate of this number but applying available information, I guesstimate’ that about 50,000
chemicals could be in commerce. Considering that tens of thousands of existing chemicals are potentially
at play, with MDS test menu costs potentially ranging between $200,000 and more that $1 million per
chemical (and even considering the potential reductions in testing afforded by the various exemptions at
TCSA section 4(a)(3), the animal welfare considerations at section 34, and the potential for testing done
under the EU’s REACH regulation to meet some of the needs), the costs of such testing are likely to be
prohibitive. I encourage the Subcommittee to carefully reconsider the approach proposed in TCSA and
my 2010 paper provides some specific suggestions that might help to inform the debate.
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I note the inclusion at TCSA section 4(b)(3) of several considerations, including relative costs and the
availability of facilities and personne! to perform the testing, that are to be applied by EPA in obtaining
testing in addition to that in the MDS. 1 suggest, given the number of chemicals potentially at play and
the potential scope of the needed testing, that these considerations should also be applied by EPA in the
MDS rulemaking required under section 4(a)(1).

A final comment on this section concerns TCSA section 4(b)(3)(B) where EPA “may specify test
protocols and methodology.” While I am generally in favor of flexibility and discretion where
appropriate, the provision as worded would not adequately ensure the enforceability of testing
requirements imposed by EPA. To ensure the development of quality test data, I believe it is essential
that industry conduct any newly required testing via enforceable test methods. From a somewhat
different perspective, 1 know from experience that in some cases testing is needed in areas that do not
have standard methods available and suggest inclusion of an approach based on the TSCA Enforceable
Consent Agreement process for meeting such needs.

Section 5. Manufacturing and Processing Notices. I found TCSA4 s approach to new chemicals to run the
risk, in essence, of “throwing the baby out with the bath water.” I question the need for and merits of an
upfront MDS on all new chemicals. I believe it will have a detrimental effect on the rate and extent of
introduction of new chemicals which, based on my experience at EPA, are generally safer and greener
and over time provide important continuous improvement benefits to heath and the environment and to
U.S. competitiveness and innovation. I believe there are better ways to approach meeting the needs
presented in this section of TCSA4 and several concepts are discussed for consideration.

TCSA would require a premanufacture notification from manufacturers and processors which includes a
minimum data set on all new chemicals. I believe that this approach presents a strong bias against new
chemicals and will dramatically reduce the introduction into U.S. commerce of new chemicals thereby
having significant adverse impacts on innovation. Further I believe it has not been shown that the current
approach to new chemicals under TSCA has failed to prevent unacceptable risks to public health and the
environment. I encourage careful analysis of this situation to ensure that significant unintended adverse
consequences are avoided in developing the regulatory approach to new chemicals under TCSA.

1 offer these comments from the perspective of a former EPA staff scientist and official who participated
personally in the review of thousands of new chemicals and was otherwise involved in the oversight of
OPPT’s efforts over several decades to assess and take needed actions on tens of thousands of new
chemicals notified to EPA. 1 believe based on that experience that new chemicals are generally safer and
greener than their existing chemical competitors and, over time, than their new chemical predecessors.
EPA has made several efforts to “check its work™ over the years and has consistently failed to turn up
evidence of significant problems despite concerns voiced about the lack of a minimum data set on new
chemicals and EPA’s consequent reliance on (Quantitative) Structure/Activity Relationships ((Q)SAR)
analysis in its review of new chemicals. New chemicals additionally often provide greater energy
efficiency, product efficiency, or provide approaches that can help deal with existing health or
environmental issues. Most of the time the improvements seen with an individual new chemical are
incremental (however, there are exceptions to this rule of thumb), but over time a strong continuous
improvement effect is not infrequently realized. An example, one of many, is what are called “100%
solids” polymer coatings which have been developed and introduced as new chemicals since the 1980s
and provided, over years of introduction as new chemicals, a breakthrough in solvent-free coating
technology which combined heath benefits (from reduced solvent exposure and release, and which also
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contributed to VOC (volatile organic compound) reductions) and greater energy efficiency (the coatings
did not require evaporation of the solvent and curing could be obtained via radiation with, for example,
electron beam technologies rather than heating or other energy-intensive processes). In my view, EPA
has been appropriately cautious in its review of new chemicals, taking testing and control decisions on
about 8% of new chemicals while an additional 5% were withdrawn by the notifier often in the fact of
EPA action, such that significant risks were avoided while allowing the U.S. to benefit from the
continuous innovation provided by new chemicals. :

I raise concerns about a requirement for an MDS on all new chemicals at the time of notification because
such up-front costs will have a dramatic and negative impact on the introduction of new chemicals. 1
encourage the Subcommittee to closely examine this issue and obtain the information needed to inform its
understanding. Other countries which have required a minimum data set for new chemicals at the time of
notification, such as the Minimum Premarket Dataset (MPD) in Europe, have seen dramatically fewer
numbers of new chemicals introduced: over a 20-plus year period from the early 1980s until the entry
into force of REACH in 2007, the European Union with its standing MPD requirement saw the
introduction of approximately 4,000 new chemicals, while the U.S. over the same period saw the
introduction into commerce of approximately 18,000 new chemicals corresponding to those notified in
the EU (i.e., the U.S. figures have been adjusted” to reflect the scope applied in the EU). As stark as
these figures are, the impact would be even greater if, as discussed above under section 4, a more
extensive and expensive data set is required. I specifically encourage that efforts be made to understand
the experience in the EU regarding new chemical notifications since volume-based testing requirements
were imposed on new chemicals following the entry into force of the REACH regulation in 2007. 1
suspect, but have not been able to confirm, that the testing requirements under REACH have further
reduced the number of new chemicals introduced in Europe.

Despite my confidence in the historic performance of the U.S. new chemicals program, I do believe that
the approach should be strengthened, particularly with regard to approaches that could enhance data
submission requirements for new chemicals in a way that ensures the capacity for the U.S. to keep
innovation and market incentives within the U.S. economy. One way to meet these goals is discussed in
a recent publication (Auer e al., 2009) which proposes to make the new chemical data requirements
generally consistent with those on existing chemicals but recognizing the impact of up-front submission,
allows for some delay in testing:

¢ new chemical notifications would be required to contain production, exposure, and use
information plus any available hazard and environmental fate information on the chemical and
EPA would have the ability to require early development of needed testing when it identifies
concemns and to impose control measures as appropriate;

o the notifier would be required to undertake and complete the same data set that would be required
for existing chemicals when the new chemical reaches certain production volumes, based on the
time period allowed for submission of test data on existing chemicals.

Thus, for example, using the timeline proposed in TCSA, high volume new chemicals might be required
to produce the data set within 3 years after introduction of the new chemical. Alternatively, consideration
should be given to whether a somewhat longer time period or staggered data development approaches
might make sense for new chemicals which, as such, have yet to actually establish a commercial market.
I believe that an approach which does not as a general matter require up-front testing but provides for
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flexibility in the timing of test data development will do much to continue to encourage the continued
development and introduction of new chemicals in the U.S.

Section 6. Prioritization, Safety Standard Determination. and Risk Management.' 7 found TCSA's
approach to regulation and management of chemicals to be over-heavy and ill-conceived. While I
appreciate the desire to apply a safety-based approach to all chemicals and their uses, I question from
several perspectives the merits of a “one size fits all” regulatory standard for all chemicals in all their
uses when the pesticides law that is the source for the proposed standard only selectively applies such a
standard to food use pesticides and otherwise applies a risk-based standard for other pesticide
registrations. I also question the practical value of the critical use exemption procedure proposed in the
bill. 1believe that improvements to these and other parts of this section of TCSA are needed for the
reasons explained and offer some suggestions in these regards.

The concept in TCSA of creating a priority list to guide EPA’s efforts is a strong addition which helps
deal with the lack of guidance and direction to EPA under TSCA. I am cautious, however, about the
concept of statutorily populated lists of chemicals (such as that at section 6(a)(1)(A)) and, if this approach
is retained, encourage careful consideration of the entries to ensure they are appropriate for such a list.

TCSA'’s safety standard at section 6(b)(1), with its applicability to all intended uses, its taking into
account of aggregate exposures, and the need to ensure a reasonable certainty that no harm will result,
would in my view present considerable issues and challenges if applied against all TSCA chemicals and
uses. [ appreciate the significance of the changes made from the version in the discussion draft but
believe that further refinement is needed to achieve a workable and effective regulatory standard and
approach.

1 question the practicality and need for applying a “reasonable certainty of no harm” standard to all
intended uses. This standard derives from a similar standard developed for pesticides under the Food
Quality Protection Act but applied only to the setting of food tolerances for pesticide residues. Other
pesticide uses and exposures are subject to an “unreasonable risk™ standard for pesticide registrations
under FIFRA. Recognizing that

e pesticides are designed to be biologically active, all uses are specifically registered and subject to
requirements per the relevant registration, and that the use of pesticides involves intentional
exposure and/or release,

e while in comparison, chemicals are not designed to be biologically active, relatively few involve
intentional exposure or release, and they have a broad diversity of uses encompassing industrial,
commercial, and consumer applications,

it is difficult to square the public policy implications and see the practicability of the TCSA approach
which proposes to apply a “reasonable certainty of no harm” standard to the myriad of all chemical uses,
with the approach in FQPA, which applies a similar standard to only the narrow and targeted subset of
food use pesticides. Put another way, from a public policy perspective I find it hard to understand why al/
uses of chemicals, especially given their characteristics as outlined above, should be subjected to a more
stringent regulatory standard than that which is applied to non-food use pesticides. Recognizing these
points, TCSA should at most be structured to apply such a standard to a narrow subset of uses which,
following the FQPA approach, represent the greatest potential for exposure or concern, and to apply an
appropriate risk-based standard to other uses.
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One approach for consideration under TCSA is to possibly target an appropriate safety standard to use in
products intended for consumers and children and to apply an appropriate risk-based standard to
commercial and industrial uses. I base this suggestion on the recognition that there is at best limited
ability to otherwise control exposures to chemicals at the point of contact with consumers and children
and, furthermore, the available legal autharities are limited (while TSCA provides general authority, the
effect of the Federal Hazardous Substances Act on chemical issues in consumer products is largely
limited to acute effects while the recently enacted Consumer Product Safety Improvement Act covers
only a limited subset of chemicals when used in children’s products). This is not the case with exposures
and releases associated with commercial and industrial uses of chemicals where other statutory schemes
(Occupational Safety and Health Act, Clean Air Act, Clean Water Act, etc.) provide broad authority in
conjunction with that available under TSCA, and where the application of concepts such as product
stewardship and industrial hygiene provide an additional measure of assurance. For these reasons, and to
provide an approach which can meet the test of being workable and effective, I encourage the
Subcommittee to consider targeting an appropriate safety standard approach to an appropriate subset of
uses while looking to an appropriate risk-based approach for other uses.

1 note in passing that applying such a scheme would also have the benefit of focusing MDS testing:
testing sufficient to meet a safety standard need would be required on only that subset of chemicals
having uses relevant to the safety standard, while chemicals not having such uses would be subjected to
an MDS that satisfies the needs for a risk-based determination; such as approach would save considerable
MDS testing resources and animals.

T appreciate the inclusion of the concept of the “industrial hygiene hierarchy of controls” at TCSA section
6(2)(F) but suggest that some clarity or a definition is needed, given that a variety of such hierarchies can
be found. More fundamentally, however, I raise a question whether it is good public policy to give EPA
explicit authority to “prescribe specific control measures to reduce occupational exposures” without an
explicit reference to TCSA section 9 or a requirement that the action be taken in consultation/concurrence
with the Occupational Safety and Health Administration (OSHA), given the potential that independent
EPA action could introduce conflicts with occupational exposure standards and related requirements
established by OSHA under its authority.

Section 6(e) of TCSA provides a procedure for critical use exemptions to be requested and approved if
EPA determines that the manufacturer or processor has demonstrated by clear and convincing evidence
that a combination of requirements has been met. Ibelieve that the exemption, while a good concept,
will, without revision, find little practical applicability given the difficulty that will be encountered in
satisfying the nested requirements articulated. Notwithstanding this concern, I suggest that consideration
be given to providing the flexibility to also implement such exemptions by rule in the event that the
exemption involves multiple manufacturers and processors.

Finally, I raise a question whether, in TCSA section 6(f) on PCBs, the references to section 37 on data
quality are intended, or if one or both should reference section 36 on international cooperation?

Section 8. Reporting and Retention of Information. I found the concept of periodic declarations to be a
usefil one that will do much to ensure that EPA’s understanding remains current with commercial
developments. At the same time, however, I skggest ways that might reduce the information collection
burdens without adversely affecting effectiveness and also suggest retaining TSCA section 8(b)(2)
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concerning "Inventory categories " which had been deleted under TCSA, and suggest further development
of the “categorized Inventory” concept at TCSA section 8(c)(3). :

In considering the significant reporting burden of a declaration requirement being applied to all
manufacturers and processors and noting the additional requirement for immediate updating when any
one of numerous circumstances is encountered, [ raise the question whether the requirement for updating
every 3 years is more frequent, and thus more burdensome, than necessary. I also note that there would
be value in requiring EPA to propose and publish a reporting rule specifying reporting requirements for
declarations to avoid ad hoc submissions based solely on the statutory text at section 8(a)(2).

Concerning TCSA section 8(c) on the Inventory, I raise a question about the impact of not including or
otherwise dealing with TSCA section 8(b)(2) which serves as the basis for the listing within the TSCA
Inventory of numerous section 8(b)(2) categories (also known as “statutory mixtures™) which comprise
thousands or possibly tens of thousands of complex materials such as ceramics, frits, glasses, cements,
and others. I note that the retained TSCA section 26(c) provides general authority to take actions with
respect to categories of chemical substances and arguably could be appliéd by EPA as appropriate in this
situation. Nonetheless, given the large number of materials at play which, depending on how or whether
EPA chooses to address the issue without a specific statutory provision, could potentially result in
thousands (or possibly tens of thousands) of additional Inventory entries leading potentially to tens of
thousands of declarations from manufacturers and processors (and not forgetting the MDS requirement),
I believe there would be great value in providing clarity in the statute by retaining section 8(b)(2).

I note the requirement at TCSA section 8(c)(3) that EPA within 5 years, and every 3 years thereafter,
categorize the substances on the Inventory. The only action specified is that EPA publishes the results of
its categorization efforts. I encourage that consideration be given to how such a categorized Inventory
might be of value in developing prioritized approaches to assessing or setting aside chemicals from
further review. I do not have an elaborated proposal to offer but note that the approach might be
broadened and strengthened to operate as a key, if not the central feature in prioritization efforts under the
act. For example, section 8(c)(3) could be set up to operate in a manner similar to that applied in Canada
under the Canadian Environmental Protection Act for the “categorization” of chemicals to identify those
that require further review and those which do not present such a need. Such as approach could thus
serve to support continued development of the section 6 priority list and also provide an organized
framework for efforts to identify persistent, bioaccumulative, and toxic (PBT) chemicals under TCSA
section 32, and “safer alternative” and “intrinsic property” candidates for consideration under sections 35
and 39, respectively, among other provisions under TCSA.

Section 14. Disclosure of Data, While I agree that, historically, industry has approached confidential
business information (CBI) claims as a “blanket” need rather than as specific needs warranting
protection against disclosure, 1 do not believe that the approach as drafted, while it represents an
improvement over that in the discussion draft, provides an appropriate balance in addressing the
competing interests. Without revision, 1 believe the approach’s treatment of chemical identity runs the
risk of adversely impacting innovation particularly as it relates to new chemicals. More generally, I have
some concern that the approach proposed could have an effect of weakening the confidence that the
business community will have in the ability of EPA to legally protect legitimate business confidential
information from disclosure.
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1 do not believe that the section affords adequate protection to intellectual property in the form of
chemical identity, especially with regard to new chemicals where 1 believe such protection is needed to
encourage and protect the investment made in research and innovation. While it is my guess that the
“chemical identity” approach proposed would have a lesser effect generally on existing chemicals, 1
suspect that there nonetheless would be specific instances where the approach if implemented without
greater balance and flexibility could have negative competitiveness impacts on companies doing business
in the U.S. While I appreciate the difficulty in attempting to assess a health and safety study without
chemical identity information, I do not believe it is sound public policy to see this transparency need as
one that reflexively trumps the need for protection, for example, of new chemical identity at the time of
notification and for some appropriate period thereafter.

I also have some concerns that the general approach, including the “rules of construction” with its “shall”
requirements at section 14(b), the explicit statements of “Information not eligible for protection” at
section 14(d), and other provisions, could have an effect of weakening the confidence that businesses
have in the ability of EPA to legally protect legitimate claims of confidentiality under TCSA and
encourage careful consideration of this possible issue.

Section 32. Persistent, Bioaccumulative, and Toxic Substances. [ appreciate and support the need for
greater attention and authority to be applied to “PBTs” given the obvious issues that can be presented by
expostire to and release of chemicals combining these properties. However, at the same time, [
encourage careful consideration of the potential unintended consequences of the approach proposed.

One particular area of concern is the requirement that new chemical PBTs will be evaluated subject to the
critical uses exemption at section 6(e). As discussed above, I believe that, as a general matter, section
6(e) as drafted will rarely be satisfied and a likely consequence of retaining this requirement is that no —
or at most very few — PBT new chemicals will successfully enter commerce. An experience I had several
decades ago when EPA was developing its PBT policy for new chemicals may help to illustrate the
potential for unintended consequences from such an approach.

A new chemical was reviewed and determined to clearly meet the draft PBT policy based on
EPA’s review and it was teed up for a ban action. However, upon closer inspection the chemical
was found to be manufactured in, as I recall, gram or milligram quantities for use as a liquid
crystal dye in digital displays for watches. Based on the information in the new chemical
notification, it was clear that well-controlled but tiny releases would occur during production of
the chemical and during use by downstream digital display producers.

The case caused me to take another look at the draft policy and to recommend adjusting the approach to
consider the nature and magnitude of the exposures and releases to ensure that such reflexive unintended
consequences could be avoided. To be clear, this is not to say that this situation alone needs to be
addressed, rather the point is the importance of recogrizing the diversity of the chemical products and
uses which are in commerce and the future uses which the Subcommittee can’t anticipate. Accordingly, 1
encourage development of a more flexible approach that gives EPA more discretion than that provided by
the language in section 32(a) in identifying PBTs and by the requirement to apply section 6(e) to new
chemical PBTs in determining the need for and nature of the actions required. Black-and-white
requirements can be useful if carefully applied but I believe that section 32 presents a situation that
requires and would benefit from the application by EPA of both judgment and discretion to make
decisions that are protective but avoid unintended - and undesired - consequences.
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Section 34. Reduction of Animal-based Testing. I appreciate and generally support the concepts
outlined in this section and offer a few suggestions and cautions.

I suggest that it may be useful to articulate an appropriately worded longer-term goal for EPA to work
towards in this area; as suggested in Auer ef al. (2009) such a goal might be framed to achieve by 2020
the testing vision set forth by the National Research Council of the National Academy of Sciences in its
2007 report “Toxicity Testing in the 21* Century: A Vision and a Strategy.”

As noted above in the discussion under section 4, I have raised concerns about the possible lack of
enforceability concerning testing conducted under TCSA. Regarding section 34(b) and the need to
periodically publish a list of methods, I raise a question about the need to carefully consider the effect of
the failure to include and apply a definition of “standards for the development of test data,” a term that
was defined in TSCA at section 3(12) and applied under section 4. The discussion of methods in section
34 is focused on “demonstrated testing methods that reduce the use of animals in testing” and, while this
is a worthy goal, the loss of the concept of “test standards” and the relatively general nature of the
discussion in section 34(b) may lead to a weakening in the level of scientific rigor that is required to be
met by the test methods applied under TCSA. An important point to consider is that whatever approach is
selected in this regard must also allow the U.S. to continue to meet the terms of the OECD’s Council
Decision on Mutual Acceptance of Data which ensures international acceptability of testing conducted in
accord with OECD test guidelines and Good Laboratory Practices. 1 question whether the approach in
TCSA provides adequate assurances in the areas discussed in this paragraph.

Section 35. Safer Alternatives and Green Chemistry and Engineering. I generally support the concepts
outlined in this section and believe that TCSA and its future orientation is improved by virtue of their

inclusion. At the same time, some suggested improvements are offered.

A general comment is to note that the section, with its emphasis on the concept of “safer alternatives,”
might be strengthened and improved via a somewhat broadened and elaborated concept that also allowed
recognition of factors like energy efficiency, product efficiency, and others that can also be valuable
contributors to developing safer and greener alternatives. Based on my experience at EPA in
development and implementation of the Design for the Environment (DfE), Green Chemistry, Green
Engineering, Pollution Prevention, “Sustainable Futures,” and “New Chemical Pollution Prevention
Recognition” efforts, I believe that such a broadened approach can be invaluable in developing and
applying analyses that reflect an integrated optimization of the properties, relative hazards and exposures,
performance needs and attributes (including “functional use” considerations such as those applied in the
DIE program), costs, and other factors that are key to developing alternatives that will provide
commercial value and find application.

1 note the requirement under TCSA section 35(a)(2)(B) which has the Administrator determining that the
proposed alternative “is effective for the proposed use or uses.” I question if this is something that EPA
can do or if such a “determination” is actually better left for the markets to decide. I believe that such
consideration might better be applied as a “factor” rather than a determination by EPA.

Section 39. Exemption for Chemical Substances or Mixtures Based on Intrinsic Properties. While I liked

the concept of an exemption based on intrinsic properties, I found the exemption approach contained in
this section to be overly cautious such that, at the end of the day, it would not serve its purposes of
exempting chemicals for which there is little need or value in applying the close scrutiny that otherwise
would be required by TCSA. Irecommend that a more flexible approach be developed that could meet
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the purposes of exempting chemicals from some or all requirements as warranted and offer a few
suggestions in this regard. I also raise what I believe is an important issue concerning polymers and
whether it makes sense 1o treat them in the same manner as nonpolymeric chemicals under TCSA.

TCSA proposes authority to exempt certain chemical substances and mixtures based on intrinsic
properties. If EPA can determine that “scientific consensus exists that the intrinsic properties of a
chemical substance or mixture are such that it does not and would not pose any risk of injury to health or
the environment under any current, proposed, or anticipated levels of production, patterns or use, or
exposures arising at any stage across the lifecycle” (emphasis added), EPA may by order exempt the
substance or mixture from one or more requirements under sections 4, 5, 6, or 8 of the act. While the
concept of the exemption is a welcome addition, it is difficult to see that it will be useful for many
chemicals. As indicated by the italicized points in the determination text, the multiple requirements, all
of which must be met, conspire to make it virtually impossible for a chemical to be determined to satisfy
the requirements. Consider the example of water -- could it satisfy the requirement for *“not posing any
risk...under any...anticipated... exposures...at any stage across the lifecycle” when this substance, while
essential for life, can cause intoxication or drowning under exposures that are known to occur? Even high
molecular weight polymers, that are eligible for production under the current TSCA section 5(h)(4)
polymer exemption, could be found ineligible for the section 39 exemption insofar as the reactive or toxic
monomers used in their manufacture might not satisfy the “across the lifecyle” requirement. Finally, the
fact that all such chemicals would not be eligible for CBI protection seems to detract further from the
appeal of the exemption.

1 encourage that careful consideration be given to developing an approach that would prove workable and
effective in exempting chemicals for which data development or other requirements might not be
warranted. Although I appreciate the desire for what amounts to an almost “absolute and comprehensive”
standard based on intrinsic properties for making such determinations, I believe that such an approach
runs a considerable risk of defeating the purposes of the exemption. I believe that to serve and meet its
purposes the exemption must allow an appropriate role for judgment and discretion in applying the
exemption. Thus, for starters, I encourage the Subcommittee to gain a good understanding of EPA’s
approach in implemeénting the TSCA section 5(h)(4) exemptions. I believe these exemption approaches
have been effective in encouraging the introduction of new chemicals under appropriate conditions of
volume and use (such as the low volume exemption and the low release/low exposure exemption) or
where polymers meet conditions of high molecular weight and other factors. 1 encourage the
Subcommittee to consider ways that such approaches, in addition to a revision of the *intrinsic properties
approach, might be incorporated into revised legislation.

53

Relatedly, I draw attention to the issue of polymers and whether and to what extent the revised law should
treat the tens of thousands of polymers which are likely in commerce (the TSCA Inventory lists
approximately 30,000 polymers) in the same manner for MDS and declaration purposes as the
nonpolymeric chemicals on the Inventory. While some polymers are of concern many, perhaps most, are
generally considered to present low hazard, especially those that have high molecular weights such that
absorption is limited. Polymers also present practical difficulties. For TSCA Inventory purposes,
polymers are named based on the monomers which are used in their production. Thus, an Inventory
polymer can be named as “Polymer of A, B, C, and D” where A to D are monomers used in producing the
polymer and the chemical name does not otherwise provide any details on the reaction sequence or
conditions, the ratio of the monomers, the molecular weight, or other information critical in determining

12
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the nature of the resultant polymer. In fact it is possible to make multiple, distinctly different polymers
from a given Inventory listing by adjusting factors such as these. (In reviewing new chemical polymers,
EPA principally considers the polymer that the submitter intends to produce, an approach which gives a
specific focus to EPA’s assessment task.)

Because of such considerations and practical complexities, polymers were not subject to the reporting that
EPA required by regulation under the Inventory Update Reporting rule and polymers were also not
included in EPA’s HPV Challenge program. In Europe, the approach to polymers has differed
historically from that in the U.S., in that polymers were generally not subject to the legal regime which
preceded REACH (e.g., polymers were not included on the European inventory nor were they generally
subject to new chemical notification requirements). Under REACH, polymers are generally exempted
from the registration requirements that otherwise apply to chemicals. The Subcommittee should consider
these points carefully given the large number of Inventory-listed polymers which could be subject to
testing and declaration requirements, and also recognizing some of the practical issues briefly noted in
this section. One alternative approach to consider is to continue to apply requirements under section 5 to
new chemical polymers, to generally exempt new and existing chemical polymers from the MDS
requirements, and to obtain exposure and use information under section 8 needed to support an EPA
review of the issue similar to the approach envisioned under TCSA section 3(b)(3) for mixtures. Based
on that analysis, EPA could, as suggested above for mixtures, develop general requirements for testing
and assessment of polymers that would be implemented by EPA by rule once it better understands the
issue. During the interim, EPA should have authority to require appropriate testing and impose controls
on specific polymers or classes of polymers when there is a need for such action.

Regulatory procedures and need for adequate due process. I welcome and support the broadened order
authority provided to EPA under TCSA, however, recognizing the nature of and the limitations in orders,
1 encourage careful consideration of whether the authority is workable and effective in all of the areas
where it is mentioned.

In particular, 1 question the approach of developing and applying CBI guidance via order authority at
section 14(¢) and the requirement at section 24(d) that all actions on single chemical substances or a
single category of substances “shall be made through an order.” Regarding the first, it is difficult to
understand how order authority, both generally and particularly without a requirement for proposal and
comment, would be used to implement CBI “guidance.” The second appears difficult to implement
effectively. Consider the chemicals on the section 6(a) initial priority list where, from my perspective, it
would prove very difficult to implement needed requirements on formaldehyde, methylene chloride, the
phthalates category, and others via order authority considering the number of manufacturers, processors,
users, distributors, disposers, etc. that are involved with such chemicals. Furthermore, since most actions
under section 6(c) will likely involve single chemicals or a single category (are the PBTs under section 32
a “single category of chemical substances?”), it appears that order authority would be the required
approach in almost all instances. 1 encourage that greater flexibility to use rulemaking be provided.

1 also question whether TCSA as drafted provides the appropriate balance between an ability to take more
prompt action by order versus the due process afforded by rulemaking. Although I am not a big fan of
rulemaking, given the time required and the difficulty encountered in proposing and promulgating an
action, I have to say that in my experience at EPA virtually every rule and guidance document was
improved following EPA’s consideration of the comments. 1 grudgingly came to the conclusion that
notice and comment is a necessary and valuable step which serves to improve the rulemaking process and

13
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ultimately make Executive branch regulations workable in a participatory democracy. I think this is an
important issue to get right and I encourage the drafters to think carefully about the appropriate role for
rules versus orders in the bill.

Timelines and Deadlines. I believe based on my experience that a number of the timelines and deadlines
in TCSA4 will prove very difficult to realize, while others might not be sufficiently responsive. While 1
appreciate the desire by the Subcommittee and stakeholders for prompt progress to be realized after the
failings under TSCA, the reality is that sorting through the issues and developing workable and effective
approaches that satisfy statutory requirements is, in an area as complex as this, difficult to do and the
result will not be improved by unrealistically short deadlines which not infrequently have been
superimposed on each other. I offer a few suggestions for consideration.

One of the practical challenges that EPA will encounter in implementing any revision to TCSA is the
need to staff up (despite the challenges and delays encountered in the Federal hiring process) and to
develop and implement support contracts (which itself can be a time-consuming and complex process)
that would allow it to apply such resources in meeting the requirements under a revised law. Even as
EPA is attempting to expand its staffing and extramural capabilities, it will at the same time need to work
to understand, interpret, and apply the new statutory requirements, develop options and get Agency
decisions and potentially inter-Agency clearance on required actions, establish the bodies called for unde:
the law, develop policies required per the statute or ones that EPA determines are needed to guide its
future efforts, and so on. The first several years will be quite challenging to say the least. I note, for
example, the following overlapping timelines/deadlines and other considerations that might benefit from
more realistic timeframes and other changes in approach:

e  Whether the 1 year allowed under TCSA section 4(a) provides sufficient time for EPA to propose
and promulgate the MDS requirements given the issues and complexities at play and as discussed
above in the relevant section. Relatedly, I note aiso the requirement at section 35(a)(2) that
within 1 year EPA establish by rule the “safer alternatives data set” and, within the same period,
establish a program to create incentives for the development of safer alternatives (section

35(ax1))-

»  Whether TCSA should continue to require “premanufacture” notices from new chemicals or,
based on EPA’s experience under TSCA with new chemicals, if the trigger should be shifted to
“premarketing” (i.e., notifications would be required after manufacture but before
commercialization has occurred). The key statistic prompting this suggestion is that only about
50% of the new chemical premanufacture notifications received by EPA actually commence
manufacture (Auer, 2009), which represents considerable wasted effort by both EPA and the
industry.

s Section 5(b)(2) under TCSA essentially requires that all new chemicals be taken through the
section 6(b) safety standard determination, unless otherwise exempted. Per section 5(b)(5) EPA
has 90 days to determine whether a safety standard determination is required and 9 months later
EPA is required to have completed such required determination (although there is no
consequence or relief provided if EPA is late), which means that EPA could take as much as a
year to render the determination on each new chemical. In comparison, under TSCA EPA has 90
days (extendable to 180 total days) to take its decision on new chemicals and historically
decisions have been completed on the great majority of new chemicals within the initial 90-day

14
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period (in the case of exemption requests under TSCA section 5(h)(4), decisions to grant or deny
such requests are typically made within 30 days of receiving the exemption notification). 1
question if a new chemicals decision process that could require 1 year for a decision to be
rendered, appropriately balances the competing needs between sound decision-making and being
adequately responsive to commercial needs and realities. I encourage careful consideration of
shortening the timeline, noting in particular that, in my experience at EPA, it is generally simpler
to assess the situation associated with a single notifier of a new chemical, than it is to assess and
understand a situation involving an existing chemical with multiple commercial entities at play.

e TCSA section 6(a)(1)(B) requires that EPA, within 1 year of enactment, update the priority list to
a total of not fewer than 300 chemicals. While I can appreciate the value of having such a list
developed promptly, I question if the deadline makes good sense considering, among other
aspects, that EPA would not have the first set of declarations available when it is making these
initial additions to the priority list

o Other TCSA requirements that come due within 18 months following enactment, include, for
example: section 8(d)(1) on establishing a public database; section 14(e) on guidance for CBI
claims; section 32 on establishing criteria for PBTs; section 37 on “data quality;” section 38 on
“hot spots;” section 39(d) on “prior regulatory exemptions;” and so on.

I think you for the opportunity to have provided this written testimony.
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" The 2006 Inventory Update Reporting rule received reports on a total of approximately 6,200 non-polymeric
chemicals produced above 25,000 pounds per year at a site (http://www.epa.gov/iur/pubs/2006_data_summary.pdf,
page 2). It is not known how many of the polymers on the TSCA Inventory are currently in production, nor is it
known how many of the lower volume non-polymeric Inventory chemicals are presently in commerce (such
chemicals were not subject to the 2006 IUR rule). It is known that there are approximately 30,000 polymers listed
on the TSCA Inventory and EPA reports additionally over 4,500 TSCA section 5(h)(4) “polymer exemptions” for a
total of 34,500 polymers potentially in commerce (an additional unknown number of exempted polymers is also
likely to be in commerce based on the terms of the revised TSCA section 5(h)(4) polymer exemption). There are
45,000 non-polymeric Inventory chemicals that did not meet the volume reporting trigger under the 2006 IUR rule
plus an additional approximately 8,900 TSCA section 5(h)(4) “low volume exemptions” that have been approved by
EPA (http://www.epa.gov/oppt/pubs/oppt101-032008.pdf, see pages 6 and 12) yielding an estimated total of 53,900
lower volume nonpolymeric chemicals potentially in commerce.

Assuming that half of each of the 34,500 polymers and the 53,900 fower volume chemicals are currently in
production, and adding in the 6,200 higher volume chemicals which are known to be in production based on the
2006 reporting under the JUR rule, yields an estimated total of slightly over 50,000 substances currently in
commerce and for which EPA would possibly receive MDSs under TCSA section 4(a)(2) and declarations under
TCSA section 8(a)(1) (the math is as follows: (53,900 + 34,500)/2 + 6,200 = 50,400).
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"Historically, the U.S. and the EU have taken somewhat different approaches to the chemicals that are covered under
their respective new chemical notification requirements and the figures reported have accounted for those
differences. A key difference is that new polymers are treated as new chemicals in the U.S. (where they represent
about 55% of the new chemicals notified to EPA) whereas polymers are generally not subject to notification in the
EU. The U.S. also has a regulatory exemption procedure for low volume new chemicals under TSCA section
5(h)(4). Thus, considering these points, the U.S., through approximately 2006, has seen over 9,200 nonpolymeric
new chemicals added to the Inventory and over 8,800 low volume exemption requests granted by EPA for a total of
approximately 18,000 nonpolymeric new chemicals introduced into U.S. commerce

(http://www.epa.gov/oppt/pubs/oppt101-032008.pdf, see pages 7-12).
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NPRA, the National Petrochemical and Refiners Association, appreciates the opportunity
to submit this statement on H.R. 5820, the “Toxic Chemicals Safety Act of 2010”. NPRA’s
members include more than 450 companies, including virtually all U.S. refiners and
petrochemical manufacturers. Our members supply consumers with a wide variety of products
and services that are used daily in homes and businesses. These include products that fuel our
cars, heat our homes, pave our streets, and the chemicals that serve as “building blocks” for
making everything from plastics, clothing and medicine to computers and bullet-proof vests.

NPRA appreciates the commitment Chairman Waxman and Chairman Rush have
demonstrated through the stakeholder process of reforming the Toxic Substance Control Act
(TSCA) and are pleased to have participated in the discussions. While we recognize the need for
TSCA modernization, NPRA believes significant problems remain with the legislation that will
have a disproportionate impact on small businesses, lead to increased barriers of entry into the
marketplace, decreased domestic innovation, and threaten American international
competitiveness.

A primary concern with H.R. 5820 is the establishment of a potentially unachievable
safety standard. In the legislation, manufacturers would be required to prove that their products
meet a “reasonable certainty of no-harm™ standard for all intended uses of each chemical covered
under this legislation. While a “no-harm” standard is questionably suitable for pesticides that are
designed to kill pests and are applied to things that may be ingested, it is not appropriate to
regulate industrial chemicals. Most of these chemicals never come into contact with society and
are used in closed systems to make a large number of essential products such as solar panels,
vehicles, and batteries. Forcing the Environmental Protection Agency (EPA) to find a

reasonable certainty of no harm for all intended uses of each chemical is impractical, nearly
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impossible, and will be extremely burdensome on the Agency and those trying to meet the
standard. Experience from the regulation of pesticides has demonstrated that EPA is reluctant to
deem anything “safe” without ever-increasing amounts of very costly and animal-intensive
laboratory data.

The proposed legislation also provides little protection for American intellectual
property, and the protections that are allowed in the legislation would require companies to pay
“user fees” to obtain them. Requiring both the EPA and companies to make detailed information
about their formulas publicly available, even down to the molecular level, is simply opening the
door to foreign knockoffs. Companies would have little incentive to introduce any new or safer
chemicals into U.S. commerce, knowing that their intellectual property would be disclosed.
Under the legislation, the disclosure rules for Confidential Business Information (CBI) would
follow the procedures and processes of the Freedom of Information Act (FOIA). FOIA does not
stipulate which types of information are considered confidential in the manner that the current
TSCA provisions set for CBI. Since chemical identity could no longer be claimed as CBI under
this bill, there would be a disproportionate adverse impact on small businesses and innovation
would be dampened for all companies. Furthermore, the strong CBI protections in the current
TSCA sﬁtute have been an important factor in companies® decisions to use the United States as
an economic platform for innovation. By making this information publicly available, proprietary
information that is exclusive property of American businesses will be freely available to overseas
competitors from China or India who could easily discover the exact formulations and chemical
compounds of American pfoducts through government databases. They would then be able to
produce these same products, most likely at a lower price, and export them to the United States,

placing domestic companies as a competitive disadvantage.
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We understand and agree with the belief that there needs to be a balance between the
public access to information regarding substances with which they may come in contact and
providing adequate pfotection to confidential business information. Regulatofs must be able to
adequately assess the risk of substances without inhibiting the ability of America’s businesses to
develop chemicals that make our lives safer and enhance our quality of life. Unfortunately, we
do not believe this current legislation as drafted achiev.es such a goal.

Another concern with H.R. 5820 is the seemingly unilateral authority it gives the EPA to
create and enforce regulations without an effective system of checks and balances. For example,
the decision on chemical prioritization is left exclusively up to the EPA with no guidelines and
no explanation required as to why particular chemicals are choseni Also, there are very fev’v’
requirements imposed on the EPA before it can mandate expensive and animal-intensive testing
or actions potentially disruptive to the supply chain. Historically, the EPA has required millions
of dollars in costly testing in order to approve a chemical under the Federal Insecticide,
Fungicide and Rodenticide Act (FIFRA) before approving a chemical. This is simply a cost that
small- and medium-sized chemical companies cannot afford in an already suffering domestic
economy; especially for the approval of a chemical that never comes into contact with the
population. Furthermore, most opportunities for judicial review have been eliminated. There is
no recourse for companies that question or want to review the EPA’s actions and decisions.

The regulations that the legislation would create for the approﬁal of new chemicals will
stifle innovation and allow foreign manufacturers a distinct advantage over domestic
manufacturers. The upfront testing costs, disclosure of intellectual property and change in the
status of various exemptions could bring America’s strong history of manufacturing innovation

to a halt. For example, the European Union dramatically increased the regulatory requirements
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for new chemicals before they were allowed into commerce, resulting in the introduction of only
4,000 chemicals since that time. In the same period, about 18,000 new and typically safer
chemicals were introduced into U.S. commerce.!

Lastly, NPRA cautions against allowing states to adopt additional or more stringent
regulations than those included in the federal program. Chemical companies operate throughout
many different regions and states. Allowing a patchwork of possibly dozens of different
chemical control programs creates significant regulatory confusion, places an undue burden on
chemical companies and will certainly be disruptive to interstate commerce.

NPRA believes that any chemical control program should take a tiered, targeted and risk-
based approach to chemicals management, which is the most efficient and effective way to
ensure safety for industrial chemicals on a national scale. However, the proposed legislation
uses a one-size-fits-all approach to information collection and safety, and places an undue burden
on both the EPA and companies to submit, collect, and manage an overabundance of
information, with no regard to what information is useﬁﬂ, needed, or even legitimate. An
efficient and effective program would regulate chemicals using a risk-based standard, meaning
the greater the likelihood of societal exposure to chemicals, the greater priority they are in terms
of testing, information collection and, for those that also have significant risks, potential risk
management actions.

The “Toxic Chemicals Safety Act of 20107 significantly raises the cost and barriers of
entry into the marketplace and as a result will greatly stifle domestic innovation while giving
foreign competitors the advantage of easily being able to ship their products in from overseas. It

also places an undue burden on market entrants to collect, manage and submit an overabundance

! Response of Charlie Auer, former Director of the Office of Pollution Prevention and Toxics, U.S. EPA, to a blog
posting of the Environmental Defense Fund; May 12 2010 +//blogs edf.org/nanotechnology/2010/05/09/raising-
he-bar-for-chemical-safety-wili-spur-not-stifie-
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of test data and exposure information with little regard to what information is useful, needed or
legitimate for risk management purposes. Furthermore, raising the barriers of entry into
commerce would have a negative impact on green chemistry, innovation and the development of
new and safer chemicals.

NPRA and its member cdmpanies sﬁpport the reasonable modernization of TSCA.
Unfortunately, the proposed legislation would decrease domestic innovation and hamper
American global competitiveness. NPRA stands ready and willing to work with the committee

towards the responsible modernization of our nation’s chemical safety laws.
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american cheaning nstitutees

Consumer Specisky Produres Associasion

Yo Aesociation of Foed, Sevrage
and Consumier Pradunts Companies
July 29, 2010
The Honorable Bobby Rush The Honorsble Ed Whitfield
Chairman Ranking Member
Subcommittee on Commerce Trade, Subcommittes on Commerce Trade,
and Consumer Protection and Consumer Protection
United States House of Representatives United States House of Representatives
Washington, DC 20515 ) Washington, DC 20815

Dear Chalrman Rush and Ranking Member Whitfteld:

The member companies of the American Cleaning Institute (ACYT), Consumer Specialty Products Association
(CSPA), and the Grocery Manufacturers Association (GMA) are pleased that the House Subcommittes on Consumer
Trade, Commerce and Protection has scheduled today’s hearing on H.R. 5820, the “Toxic Chemicals Safety Act of
2010.7 We all agree that it is time to modernize the Toxic Substances Control Act (TSCA) of 1976 given the more
than three decades of scientific and technological advancements since it was first enacted. A modernized TSCA will
help improve confidence in the safety of chemicals used in the Unlted States, We ask, respectfully, that vou include
this letter in the official record for the Congressional hearing on HLR. 3820,

ACE CBPA and GMA, are the leading rade associations representing the downstrearn users of chemical substances.
We are committed to manufacturing and marketing safe, innovaiive and sustainable products that provide essential
benefits to consumers while protecting human health and the environment. Product safety is the foundation of
consumer trust and our indusiry expends substantial resources toward achieving this goal,

As participants in the stakeholder process initiated by this Committee, we have worked to communicate what we
support in the modernization of & U8, chemical management policy. Toward that end, ACIL C8PA and GMA
provided Members of the Subcommitiee with the following building block concepts in our joint comments on the
Discussion Draft that should be included in any framework to modemize TSCA:

& Adopting a risk-based approach to prioritize and review chemicals in commerce that will include adequate
use and exposure data;

® Promoting innovation and competitiveness under an improved U8, chemical pelicy rather than a
patchwork quilt of state laws;

*  Establishing clear and achievable deadlines and ensuring that EPA has adequate resources to mest those
deadlines;

s Clarifying EPA authority to manage and mitigate risk concerns;

@ Practical approaches to data development and information sharing that leverage the chemical management
programs of other nations and minimize animal testing.

We urge the Subcommitie to continue 1o work with our industry to modermnize TSCA In 5 way that will improve
copsumer confidence in chemicals in consumer products while also strengthening U8, competitiveness in the global
economy. Briefly, we would like to highlight some provisions in H.R. 5820 that were raised in our joint comments
on the discussion draft which would impact our industry.

»  We remain unclear and concerned about the direction H.R. 5820 takes with regard to mixtures and
particalarly on new uses; we are ready to work with you to obtain and accomplish further clarification
on the provisions.
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s While we appreciate the changes under the proposed safety standard that focus the safety
determination on intended use, the proposed standard continues to require EPA to determine “a
reasonable certainty of no harm” that would be unattainable. We will continue to analyze the bill to
determine what impact it will have on the current consumer product protection regulatory system and
the overafl risk-based system of U.S. chemicals management.

¢ Wemaintain our support for up-front substantiation for confidential business information (CBI) that
allows U.S. industry to maintain a competitive edge in a very challenging global economy. However,
consi with our di ion draft cc EPA should require resubstantiation of CBI claims that
would be prompted by appropriate EPA determined “triggers” for CBI claims rather than an arbitrary
five-year expiration timeline. The need to protect such information from disciosure to competitors is
directly related to the commercial value companies derive from the investments they have made in
their products; a five-year timeline bears no reasonable relationship to the time and expense necessary
to realize a return on those investments. Also, we question the appropriateness under TSCA of
including new requirements for a company to disclose chemical identity and other commercial
information to other companies along the supply chain,

H.R. 5820 has taken some steps to address these concerns raised in the stakeholder process; however, a great deal of
work needs to be done to ensure a robust chemical management system for U.S. companies. While we could not
support provisions as currently drafied, we remain committed to working with you and your colleagues on the
substantive work ahead. We are committed to this process and will continue to work with all stakeholders to develop
strong and world-class chemical management system under a modernized TSCA.

About ACI

The ACL is the Home of the U.S. Cleaning Products Industry™, representing producers of household, industrial, and
institutional cleaning products, their ingredients and finished packaging; oleochemica! producers; and chemical
distributors to the cleaning product industry, ACI represents the $30 biltion U.S. cleaning products market. For
more information, piease visit the ACI website at www.cleaninginstitute org.

About CSPA

The Consumer Specialty Products Association (CSPA) is the premier trade association representing the interests of
approximately 240 companies engaged in the manufacture, formulation, distribution and sale of approximately $80
billion annually in the U.S. of hundreds of familiar consumer products that help household, institutional and
industrial customers create cleaner and healthier environments. Qur products include disinfectants that kil germs in
homes, hospitals and restaurants; candies, frag; and air fresheners that eliminate odors; pest management
products for home, garden and pets; cleaning products and polishes for use throughout the home and institutions;
products used to protect and improve the performance and appearance of automobiles; aerosol products and a host of
other products used everyday. Through its product stewardship program Product Care®, and scientific and business-
to-business endeavors, CSPA provides its members a platform to effectively address issues regarding the health,
safety, inability and envirc Ii ts of their products, For more information, please visit www.cspa.org.

About GMA

The Grocery Manufacturers Association (GMA) represents the world’s leading food, beverage and consumer
products companies. The Association promotes sound public policy, champions initiatives that increase productivity
and growth and helps ensure the safety and security of consumer packaged goods through scientific excellence. The
GMA board of directors is comprised of chief executive officers from the Association’s member companies. The
$2.1 trillion food, beverage and consumer packaged goods industry employs 14 million workers, and contributes
over $1 trillion in added value to the nation’s economy. For more information, visit the GMA Web site at

www.gmaonline.org.
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July 28, 2010

The Honorable Bobby Rush The Honorable Ed Whitfield

United States House of Representatives United States House of Representatives
2416 Rayburn House Office Building 2411 Raybumn House Office Building
Washington, DC 20515 Washington, DC 20515

Dear Chairman and Ranking Member:

The organizations listed below, which represent companies throughout the business of chemistry
and metals value chain, including producers, processors, wholesalers, retailers, end-line
manufacturers, and users, remain committed to modemizing the Toxic Substances Control Act of
1976 (TSCA). We believe that a strong legislative framework is critical to creating a successful
chemicals management regulatory program and requires deliberate and careful consideration due
to the complexities of the issues and their broad impact on all parts of the American economy.

Some of the organizations below participated in the stakeholder discussions for the Toxic
Chemicals Safety Act of 2010 (H.R. 5820), the bill introduced by Chairman Rush last Thursday,
and we appreciate that opportunity. Unfortunately, H.R. 5820 does not adequately account for
the complexities of chemical and metals uses in commerce. We are concerned that the bill as
drafted is not workable and would significantly and negatively impact American jobs and
innovation. :

o The safety standard established in H.R. 5820 is not achievable. It requires an unworkable
risk assessment methodology for every chemical substance and for all EPA-prioritized

mixtures. Chemicals used in industrial articles, such as solar panel cells and integrated
circuits, would face significant regulatory barriers. The “no-harm™ standard essentially
requires proof of zero-risk, an impossible goal that will hamper lower-risk, beneficial
products from coming to market. Further, the standard’s requirement for companies to
assess aggregate exposures from all uses of a chemical—and not just their own uses—is
also unachievable because companies won’t have information about these other uses and
their exposure scenarios.

e The proposed regulatory structure in H.R. 5820 will create a new barrier to American
innovation and job growth. New chemicals and new uses of existing chemicals will be

subject to a year-long review by EPA, creating a distinct competitive advantage for
foreign manufacturers and a disincentive to produce new chemistry solutions, including
safer and greener alternatives, in the United States. American innovation and job growth
will be damaged by this complex and burdensome process.

¢ H.R. 5820 places substantial burdens on importers of chemicals, mixtures, and articles.
Importers will be subject to all the declaration, data generation, assessment, and reporting
provisions of TSCA, just as if they are chemical manufacturers or processors.
Additionally, this provision appears to be vulnerable to challenge under the World Trade
Organization agreements.
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The Honoerable Bobby Rush, The Honorable Ed Whitfield
July 28, 2010
Page 2

These are but a few of our collective concems with H.R. 5820. We believe that the bill requires
substantial changes to ensure a robust statutory and regulatory program that will garner public
confidence in the safety of chemicals used in the United States, while protecting and promoting
American innovation and jobs. We look forward to working with you as the Subcommittee
addresses these important issues.

Sincerely,

Alliance of Automobile Manufacturers
American Chemistry Council

American Cleaning Institute

American Coatings Association

American Composites Manufacturers Association
American Forest & Paper Association

American Petroleum Institute

Automotive Aftermarket Industry Association
Ball Clay Producers Association

Consumer Specialty Products Association
Flexible Packaging Association

Fragrance Materials Association

Grocery Manufacturers Association

Industrial Minerals Association — North America
International Diatomite Producers Association
National Association of Chemical Distributors
National Association of Manufacturers

National Electrical Manufacturers Association
National Industrial Sand Association

National Mining Association

National Oilseed Processors Association
National Petrochemical and Refiners Association
National Retail Federation

Natural Gas Supply Association

North American Metals Council

Personal Care Products Council

Pine Chemicals Association

Silicones Environmental, Health and Safety Council of North America
Society of Chemical Manufacturers and Affiliates
Specialty Graphic Imaging Association

SPIL: The Plastics Industry Trade Association
The Adhesive and Sealant Council

Treated Wood Council

cc:  Chairman Waxman, Ranking Member Barton, House Energy & Commerce Committee
Energy & Commerce Committee, Subcommittee on Commerce, Trade, and Consumer
Protection Members
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July 28, 2010

House Energy and Commerce Committee

Subcommities on Commerce, Trade and Consumer Protection
2125 Rayburn House Office Building

Washington, DO 20515

Dear Chairman Rush and Ranking Member Whitfield:

As the Brergy and Commerce Subcommittes on Commerce, Trade and Consumer Frotection prepares for the
upcoming hearing on H.R. 5820, the Toxic Chemicals Act Safety of 2010, CropLife America provides this letter to
share our concerns regarding the bill as currently drafted. Croplife America represents over 60 companies who are
developers, manufacturers, formulators and distributors of crop protection technologies. The technologies and
products provided by our members are essential tools for the American farmer.

Most significantly, we are troubled by a provision in the bill that amends the existing pesticide exclusion from
review under the Toxic Substance Control Act (TSCA). We believe that EPA's review of pesticides under the
Federal Insecticide Rodenticide and Fungicide Act (FIFRA) is protective of human health and the environment, and
that the current exclusion for pesticides under TSCA properly respects that authority,

Further, FIFRA has at least as stringent i not 3 stronger safety standard and data requirements than Is proposed
under the House bill. We are very concerned that H.R. 5820 could be used o undermine FIFRA authority by
requiring a duplicate review for pesticides under TSCA if the chermical is also used for other purposes. Given
FIFRA's strict segulatory review, this provision seems redundant and burdensome.

In addition, many of the inent ingredients used in our crop protection formulations are currently regulated under
section § of the TSCA, as well as being sublect to regulation under FIFRA and Federal Food, Drug and Cosmetic
Act (FFDCA). Because of this interest, we share some of general concerns about other portions of the bill as those
raised by the broader chemical industry — ¢.g., standard of review, minimum data set, prioritization, protection of
proprietary information, et

Based on these issues, CropLife America has very serious misgivings with HR. 5820 in its current form. We look
forward to further dialogue on the Commities’s efforts 1o revise TSCA and welvome your guestions regarding our
concerns with the bill.

Sincerely,
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CCx

Representative Henry Waxman, Chalrman, Commitee on Energy & Commerce
Representative Ioe Barton, Ranking Member, Cornmittes on Energy & Commerce
Commitice on Energy & Commerce
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Manufacturers

Helth Mooy

anas Pokcy
July 28, 2010

The Honorable Bobby Rush The Honorable Ed Whitield
Chairman Ranking Member
United States House of Representatives United Siates House of Representatives
Subcommittee on Commercs, Trads, Subcommittee on Commerce, Trade,
and Consumer Protection and Consumer Protection
2416 Rayburn House Office Bullding 2411 Rayburn House Office Bullding
Washington, DC 20515 Washingion, DC 20515

Dear Chalrman and Ranking Member:

The Mational Association of Manufacturers (Manufacturers) supnorts a U.S. chemical regulatory
and management system that is risk-hased and uses the best science to ensure that chemicals
are safe for their intended uses. Our 11,000 members - representing both chemical
manufacturers and downstream users - remain committed to modernizing the Taxic Substances
Control Act of 1978 (TSCA). Manufacturers believe that a strong legislative framework is criticai
{0 creating 2 successful chemicals management regulatory program and requires deliberate and
careful consideration due to the complexities of the issues and their broad impact on all parts of
the American economy. Unfortunately, the Toxic Chemicals Safety Act of 2010 (H.R. 5320},
introciuced by Chairman Rush last Thursday, does not adequately recognize these complexities.
We are concerned that the bill as drafied would significantly and negatively impact American
jobs and innovation,

s The safely standard established in H.R. 8820 is not achievable. i requires an

unworkable risk assessment mathodology for every chemical substance and for all EPA-
pripritized mixtures. Chemicals used in industrial articles, such as solar panel celis and
integrated circuits, would face significant regulatory barriers. The “no-harm” standard
essantially requires proof of zerp-risk, an impossible goal that will hamper lower-risk,
beneficial products from coming to market.

o The legisiation is overly broad in scope. H.R. 5820 is overly broad and creates an

unworkable bureaucratic frameawaork. i gives the EPA unprecedented control over
products by extending its current authority to mixtures and articles and by intruding into
the established responsibliities of numercus other federal agencies.

innovation and job growth, New chemicals and new uses of existing chemicals will be
subject to a year-long review by EPA, creating a distinct competitive advantage for
foreign manufacturers and a disincentive to produce new chemistry solutions, including
safer and greener alternatives, in the United States. American innovation and job growth
will be damaged.

Leadipg movation. Creating Opparfunity. Pursaing Progress.

1331 Penneylvania Ave, NW, Sulte B0, Washington, DO 20004 ® 202437 Extansion]  F 2028373182 W T OTG
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H.R. 5820 provides insufficient protection for Confidential Business information ("CBI").

To compete in today’s global economy, Manufacturers need to protect information
regarding their products. While this legislation provides renewable CBI protection, it
often takes companies more than the five-year timeframe to develop their products.
Furthermore, Manufacturers believe that the CBI protection should be criteria driven. To
ensure this disclosure of information does not discourage manufacturers from making
product investments, data confidentiality provisions need to protect proprietary
information to encourage innovation and protect businesses from loss to competitors
globally.

H.R. 5820 would create conflicting federal and state chemical regulatory programs. Lack

of confidence in the EPA's ability to implement TSCA has led states to create individual
chemical management regimes. The legislation would require chemical manufacturers,
processors and business users to comply with both federal and state regulations, uniess
compliance with federal laws is made “impossible” because of conflicting state
requirements. Manufacturers believe this approach encourages the development of
inconsistent statutory requirements and would cause a complex patchwork of federal
and state regulatory programs.

These are but a few of our collective concems with H.R. 5820. Manufacturers believe that H.R.
5B20 requires substantial changes to ensure a workable legisiative and regulatory program that
will gamer public confidence in the safety of products, while protecting and promoting American
innovation and jobs.

Ce:

Sincerely,
- W/ﬂ%
Keith McCoy,

Vice President
Energy and Resources Policy

Chairman Waxman, Ranking Member Barton, House Energy & Commerce Commitiee
Energy & Commerce Committee, Subcommittee on Commerce, Trade, and Consumer
Protection Members
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Chemicals
Association, Inc.

July 26, 2010

The Honorable Henry Waxman

Chairman, Committee on Energy and Commerce
2204 Raybum House Office Building
Washington, DC 20515

Dear Mr, Waxman:

The Pine Chemicals Association (PCA) is an intemalionaf trade association comprised
of 46 producers of natural ehemical products derived from pine trees that end up in
producte as diverse as inks, paints, adhesives, kubricants, diesel fuel, fragrances and
even cholesterol-reducing agents for human consumption. Our membars were part of
the “green” products industry many decades before the tarm was ever used. The value
of our products in the United States alone exceeds ona billion dollars and the industry
provides employment for about six thousand workers. Our association has had a long
history of positive interactions with the United States Environmental Protection Agency
on a several regulatory issues - espacially (hose concemed with the Toxic Substances
Control Act (TSCA).

The PCA is also one trade associalion of fifty-three in the Chemicals Interests Group, an
organization represanting a large part of the US economy that would be affected by the
passage of H 5280 bill. We support a ralional and reasonable bill to update TSCA, but
while there are a few modifications we can agree with, the bill being proposed by the
Honorable Mr. Rush and you are not that bill.

The modifications to TSCA that you anvisage represent a huge expansion in expensive
government command-and-controf reguiation with little benefit to the public. We have so
many concems thal we cannot see how it can possibly be amended to form a law that
can be implemented. Among the major ones are:

1, The regulation of mixtures would be a larga and castly increase in complexity. It
is highly untikely that a mixture would be more hazardous than its components,
so this seems lo be litile more than an exercise in data gathering.

2. The Confidential Business information protection is so porous that foreign
industry will have no difficulty in deciphering our products and their end-uses
enabling their low-cost production to compele more effectively and driving
American jobs offshore,

3. The inclusion for the first time of downstream proceseors in the TSCA regulations
wilt be a difficult and, for many, an unfamiliar major new requirement at precissly
the time when our economy is struggling to retum to profitability.

4. New chemicals and new uses will require increased testing and reporting. This
will discourage domestic research and development, hindering the inventiveness

3350 Riverwaod Pkwy SE - Sulte 1900 - Atlanta, GA 30339
Ph: 770°084-5340 - Fx: 770 984-5341
www.pinechemicals.org
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that has made our industry a world leader and increasing costs. We have already
seen the chilling effect of axcessive regulation on the deveiopment of new
chemical products in Europe. Excessive controls on nsw usss for a substance
already tested and found to be safe serve no useful purpose.

5. There are so many increased repoiting requirements that our member
companies will surely have fo increase hiring or diversion of personnel into the
regulatory function. This will make our industry less compatilive than that
overseas which doasn't have to shoulder a simitar burden.

8. The bill tends to shift the emphasis on regulation of hazards rather than risks. A
hazardous chemical presents no risk if there is no exposure.

7. Substances have well-developed and understood definitions. The bill allows the
EPA Administrator, 1o declare that an existing chemicat is whatever he chooses
focallit

8. Lack of pre-emplion is of particular concem. Htis crlicat to our member
companies that they can sefl nalionally without having to meet more restrictive
siate regulations that may have been promulgated to meet local pofitical pressure
rather than based on good science:

9. Emphasizing “hot spots” Is a misdirected and unnecassary effort. Communilies
that end up on the “list” will suraly suffer from the bad publicity.

10. To meet the provisions of this bill in tha tima frame specified will surely require a
significant increase in USEPA staff. Since user fess will not be retained within the

agency increased appropriations will be required, leading to increased
government spending at a time when we can ill afford it.

Finally | might add that since this Administration has repeatedly stated its support for
“green” products and industries it seams inconsistent to needlessly burden the members
of tha PCA with yel more unwisldy and expensive regulations.

We are ready fo help in any way if you choose to start over.

Sincerely,

Pine Chemicals Association, Inc,

Sl

Waller L Jones
President & C

Ce: To afl (58) Commiltee Members of the House Commilles on Ensigy and Commerce
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July 29, 2010
The Honorable Bobby Rush The Honorable Ed Whitficld
United States House of Representatives United States House of Representatives
2416 Rayburn House Office Building 2411 Rayburn House Office Building
Washington, DC 20315 Washington, DC 20313

Dear Chairman Rush and Ranking Member Whitfield,

The Retail Industry Leaders Association (RILA} welcomes the opportunity to submit written
comments on H.R. 5820, the “Toxic Chemicals Safety Act 0f 2010.* RILA members place the
highest priority on the safety and quality 0f the products they sell to their customers, and we
support 3 strong federal system for chemical management. We welcome Congressional efforts o
modernize the 19876 Toxic Substances Control Act, and H.R. 5820 is a step forward in the
process. Nevertheless, RILA has serious concerns with several aspects of the bill, in particular
the unworkable burdens related to articles and mixtures, new authority to order recalls without a
court action, and the impossible preemption standard.

By way of background, RILA promotes consumer choiee and sconomic freedom through public
pelicy and industry operational excellence. Cur members include the kirgest and fastest growing
companies in the retail industry which fogether provide millions of jobs and cperate more than
100,000 stores, manufacturing facilities and distribution centers domestically and abroad.

H.R. 5820 Would Impose Untenable Burdens on Importers

Retailers are often the importer of record of final consumer products for the simple reason that
retzilers have the most efficient and innovative global supply chains. Regardless of whether a
retailer is the importer of record, they do not produce the imported product and are not ina
position to know all the chemical substances and mixtures used to make the products they sell.
That is why under TSCA today, retailers {even retailers as importers or private labelers) do not
have chemical inventory/chemical content reporting obligations unless they are importing a
chemical substance or mixture.

Section 13(a) of LR, 3820 would dramatically change this model by imposing specific new
requirements on importers. In doing so, the bill essentially treats importers as chemical
manufacturers, Specifically, section 13 says:

The importer of any chemical substance, mixture, or article containing a chemical
substance or mixture for distribution in commerce shall satisfy all requirements under
sections 4, 3, 6, and 8 of this Act, without regard to whether the chemical substance or
mixture has been formed into or contained in an article prior to importation.
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In other words, the bill requires importers of or finished goods to satisfy all requirements of the
Act for testing/minimum data set, notification, new chemicals and uses, control, safety standard
determinations, and reporting and certification for chemicals and mixtures in those finished
goods, even though exposure to those chemicals may be zero or virtually zero.

Retailers sell hundreds of thousands of final products to consumers, and their expertise is in
distribution and retail sales, not manufacturing of products or chemicals that may be included in
those products.

lm;)orters of Record Are Not Manufacturers

Notwithstanding their expertise in global supply chains, retailers do not possess the expertise or
have access to product information to conduct and perform the requirements in section 13—
those are specific functions and responsibilities of product manufacturers. Retailers are not ina
position to control what is in products, except to require their suppliers to know and comply with
relevant standards for their products. Moreover, retailers are not in a position to report or
undertake other risk management requirements related to chemical make-up for all the products
they sell.

RILA also notes that many. of the same reasons why retailers cannot meet the bill’s requirements
for chemicals in imported articles also applies to the bill’s requirements for imported mixtures.
Retailers import many consumer products that do not meet the TSCA definition of “article” but
which do meet the definition of “mixture.” Examples include dishwasher detergent, paints,
lubricants, liquid soap, shoe polish, or saline solution.

RILA believes responsibility for compliance should be based on the amount of control each
supply chain partner has over the product as it moves through the supply chain. For example, if
retailers have new obligations in a modernized TSCA, they should be limited to reporting only
certain levels of chemical content in products and providing information to consumers.

Articles Should Not Generally Be Subject to TSCA Requirements

Consumer products sold by retailers move through complex supply chains with several
stakeholders —material manufacturers, formulators, fabricators, packagers, and distributors.
Moreover, these finished products often consist of hundreds of components, each of which has
its own supply chain. The difficulty of tracking the chemical substances or mixtures in a single
consumer product increases exponentially depending on the complexity of the product and the
level of quality management processes in the supply chain for a product category.

As an example, a single piece of upholstered furniture may have hundreds of components within
the finished product. Each component may be sourced in full or partly fabricated from hundreds
of global suppliers. A partial list of components in a piece of upholstered furniture includes: the
wood or metal frame; composite wood backing: springs; filling material whether hair, fiber,
flock, foam, foam rubber, down; coverings such as woven or knot fabrics, plastics, leather,
synthetics; hardware and fastener accessories such as nails, screws, fasteners, glue, brads,
brackets, braces, snaps, buttons, thread and hem tape, rivets, bolts, washers, nuts; functional and
or decorative components such as leg glides, cups or pads, leg extensions, wheels, casters;
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decorative hardware; surface finishings, such as printing, paint, varnish, dying, and yarns made
into tassels and other trimmings.

Another example is brassieres. There are more than 30 components that go inte a single bra, and
the bra industry is based on offering multiple choices and the level of complexity increases with
the variety of materials employed in an assortment. Bra components are sourced globally, either
partially or fully assembled by the bra manufacturer, and include: non-stretch padded straps or
elastic fabric straps; elastic gore that connects cups in the center; fabric covered inner sling under
cups (instead of under wire), graduated padding and may also contain removable padding; plastic
tip under wire; wings (stretch or non stretch fabric extending from outside bra cups to back
closure); coated hook and eye closure; moisture wick components; a combination of dyed,
printed natural and synthetic woven, knit, decorative textiles; elastic materials, dyed sewing
thread, embroidery, and decorative trims.

These two disparate examples begin to show the breadth, complexity and impracticability of the
new requirements for importers and subjecting finished articles to TSCA requirements.

TSCA Today Largely Exempts Imported Articles—For Good Reason

Under TSCA today, the Environmental Protection Agency (EPA) and U.S. Customs and Border
Protection (CBP) can require importers of articles to meet testing, notification, control, and
reporting requirements, Nevertheless, time and time again, the EPA has chosen to exempt
importers of articles from those requirements. For example:

* CBP exempts chemicals in imported articles from TSCA import notification requirements
(unless an EPA rule expressly requires reporting of a chemical imported in articles), 19
C.FR. § 19.121(b).

e EPA exempts new chemicals in imported articles from Pre-Manufacture Notice
requirements, 40 C.F.R. § 720.22(b)(1).

s EPA exempts chemicals in imported articles from Inventory Update Rule requirements,
40 C.FR. §710.50(b).

« EPA exempts chemicals in imported articles from significant new use rule requirements
(unless it expressly requires notification of a chemical imported in articles), 40 C.F.R. §
721.45(g).

The EPA adopted these exemptions because it recognized the burden and potential impossibility
of compliance for imported articles. Notwithstanding this precedent, H.R. 5820 takes the
opposite approach and instead of exempting chemicals in imported articles unless there is a
specific need for information, the bill would prohibit any exemptions for articles. This
framework is unnecessarily burdensome and costly.

Recall Authority Without Court Action Is Inappropriate

One additional concern RILA has relates to the new authority that the EPA would have in section
7 to order recalls and replacement or repurchase of chemicals, mixtures, and articles that it
considers to pose an imminent hazard. This authority goes well beyond that given to Consumer
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Product Safety Commission (CPSC)which is still required to go to court to get such an order).
There are no requirements for notice or opportunity for comment before the EPA could issue
such an order, and the bill would even delete the definition of what it means to be imminently
hazardous. The ability to issue orders such as these should have the protections that come with a
court proceeding. RILA believes that the bill should maintain the current recall authority that
exists today.

Preemption

RILA supports a strong federal system for chemical management and as noted above, we support
Congressional efforts to modernize TSCA. One reason retailers support this is because we need
one consistent standard to apply across the country. 'Retailers operate in all 50 states and cannot
modify their supply chains to accommodate different and conflicting state standards. When
Congress adopts a new national chemical management system under TSCA, RILA believes that
Congress should ensure it is consistently adopted throughout the country by including federal
preemption unless states can show a compelling reason to deviate from the federal standard. A
patchwork of different state standards would undermine industry's efforts to offer safe products
across the country.

Conclusion

In conclusion, RILA members believe H.R. 5820 imposes unworkable burdens on importers and
is not implementable in its current form. RILA urges the Committee to work with stakeholders
to develop a more effective and workable alternative to modernize TSCA. We look forward to
continuing to work with you throughout that process. If you have any questions or concerns,
please contact Stephanie Lester, Vice President, International Trade at

(stephanie.lester@rila.org) or 703.600.2046.

Sincerely,

Stephanie Lester
Vice President, International Trade



224

July 28, 2010

The Honorable Bobby Rush

Unite States House of Representatives
2416 Rayburn Building

Washington, DC 20515

and

The Honorable Ed Whitfield

United States House of Representatives
2411 Rayburn Building

Washington, DC 20515

Dear Chairman and Ranking Member:

On behalf of The Vinyl Institute, 1 would like to indicate the vinyl industry is unable to
support H.R. 5820, the “Toxic Chemicals Safety Act of 2010, as introduced.

The Vinyl Institute represents U8, manufacturers of vinyl {(also called polyvinyl chloride
or PVC) resin, the raw material for myriad durable and energy-efficient building
products, non-corroding and non-polluting water and sewer pipe, safety-enhanced
electrical wiring, tough and easily cleaned wall coverings and flooring used widely in
healtheare, and life-saving medical devices, among other high-value uses.

PV has been extensively tested and used for decades, and numerous U.S. federal
government agencies and reputable standards organizations have examined and
confirmed its safety. These groups include: U.S. Food and Drug Administration (FDA),
U.S. Consumer Product Safety Commission (CPSC), National Fire Protection
Association (NFPA), American National Standards Institute (ANSI), and National
Sanitation Foundation. In a regulatory proceeding, the U.S. Environmental Protection
Agency (EPA) concluded high molecular weight polymers such as PYC present little or
no hazard to human health and the environment. PVC is not listed as 2 hazardous waste
under EPA regulations,

On its environmental performance, the most comprehensive life-cycle studies of PVC and

competing materials have shown that PVC’s impacts are generally similar 1o — and can be
lower than —~ those of alternative materials.

1737 King Street, Suite 390 Alexandria, VA 22314 TEL 571.970.3400 FX 5719703271
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Chairman Rush and Ranking Member Whitfield
July 28, 2010
Page 2

Vinyl has been used in commerce for more than 50 years with no reports of substantial
risk under the Toxic Substances Control Act (TSCA) since it became law.

Some interest groups, however, have called for a ban or phase out of PVC because tiny
amounts of dioxins may be produced during manufacturing or in uncentrolied burning.
The facts are U.S. dioxin levels have declined continually for decades, while PVC
production has soared during this same period. As for end-of-life issues, any material
improperly managed will create envircnmental burdens. Open burning of essentially any
material will create persistent, bioaccumulating toxins such as polyaromatic
hydrocarhons. Dioxins are produced by almost anything that burns - from trash and
wood to fuel in combustion engines. Open burning creates dioxins and many other
pollutants whether or not PVC is present.

H.R. 5820 has an unwarranted and disproportional emphasis on our industry judging
from the priority substances listed in the working draft. Section 6 legislates regulatory
action on substances that are used as a feedstock to praduce PVC {vinyl chioride) or
additives that give viny! its flexible properties (phthalates). What is the justification for
this? Why are the bill sponsors targeting the PVC industry? Why, among the 85,000
chemicals in commerce, are those found by government reviews to have been used safely
for decades in important products singled out as the most toxic?

The vinyl industry has been a leader in worker and environmental health research, and in
safety and environmental performance. We are committed to protecting human health
and the environment. Our practices and vinyl products help achieve this objective.

H.R. 5820, as introduced, cannot be supported. It should be rewritten before further
action is considered. The Vinyl Institute offers its assistance in helping the subcommittes
address the provisions of the bill that are unworkable for our indusiry and others.

Thanks you.

Sincerely,

Gregory J. Bocechi
President & CEOQ

1737 King Street, Swite 3590 Alexandria, VA 22314 TEL 5719703400 FX 571.970.3271
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July 28, 2010

The Honorable Bobby Rush The Honorable Ed Whitfield
United States House of Representatives United States House of
Representatives

2416 Rayburn House Office Building 2411 Rayburn House Office
Building

Washington, DC 20515 Washington, DC 20515

Dear Chairman Rush and Ranking Member Whitfield:

On behalf the National Association of Chemical Distributors (INACD), 1 am writing to
express my deep concern regarding the negative impact H.R. 5820, the Toxic Chemicals
Safety Act of 2010, will have on the chemical distribution industry and its customers.

NACD represents more than 250 chemical distribution companies throughout North
America. These companies operate approximately 1,500 facilities and employ over
20,500 people. NACD members represent between 80% to 90% of the chemical
distribution facilities in the nation and more than 90% of the industry's gross revenue.
The membership includes small businesses as well as regional and national companies.
Handling, storing, repackaging, and transporting chemicals are all integral parts of the
chemical distribution business. Annually NACD members deliver approximately 5.3
million chemical distribution shipments, are responsible for 81 billion pounds of
delivered product, and drive over 199 million miles while distributing chemicals.

Earlier this year, NACD came out publically in support of reforming the Toxic
Substances Control Act (TSCA). At over thirty-four vears old, TSCA has demonstrated
in many cases to be an outdated chemicals management system that is need of significant
improvements. NACD has advocated for a workable risk-based system that protects
innovation and job creation. Unfortunately, H.R. 5820 creates a framework that would
place an impossible burden of proof on industry, hampering innovation and sacrificing
jobs,

Of particular concern to NACD is the treatment of mixtures in H.R. 5820, Over 70% of
NACD Members provide customized chemical mixture processing services to a wide
array of customers, including pharmaceuticals, water treatment, and electronics
industries. Despite certain improvements in the discussion draft, the treatment of
mixtures and articles in the legislation, specifically in regards to the new chemicals
program, is probiematic in that it would create an unfathomable and unnecessary burden
not just on chemical distributors, but the Environmental Protection Agency (EPA) as
well. In addition to the regulatory burden, the inclusion of mixtures is also unnecessary in
that there is substantial data already available on the individual components of the
mixture products,
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H.R. 5820 is also problematic in that it does not adequately protect confidential business
information. Specifically, the provisions in Section 14 of the legislation requiring
disclosures of chemical identity and the components of mixtures would create a
framework where very little proprietary information regarding chemicals processed and
distributed by NACD Members would remain protected. The weakening of CBI
protection would also complicate existing confidentiality provisions between chemical
distribution companies and their customers that request customized mixtures for certain
products.

In addition to the direct requirements in H.R. 5820 for chemical distributors, there are
many indirect impacts simply because of their middleman role in the supply chain. The
data generation requirements for other areas of the supply chain, such as manufacturers
and downstream users, will strain the already limited resources of many small business
chemical distributors. The market pressures on top of the explicit requirements in H.R.
5820 would make the system unworkable for the industry.

Although we are deeply concerned with H.R. 5820, NACD hopes that the Subcommittee
continues to work towards creating an improved chemicals management system that
emphasizes safety while protecting jobs and innovation in the marketplace. We look
forward to working with you to achieve this goal.

Sincerely,

Chris Jahn
President
National Association of Chemical Distributors
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November 19, 2000

The Honorable Henry A, Waxman

Chairman, Committee on Energy and Commerce
2125 Rayburn House Office Ruilding
Washington, D.C. 20515-6115

The Honorable Bobby Rush

Chairman, Subcommittes on Commerce, Trade
and Consumer Protection

2125 Rayburn House Office Building

Washington, DO, 20815-6118

The Honorable Joe Barton

Ranking Minority Member

ltee on Energy and Commerce
22324 Rayburn House Office Building
Washington, D.C. 205156115

Dear Messrs. Waxinan, Rush and Barton

The American Chemistry Council {ACCY appreciates the opportunity to address the writien
additional questions for the record of the Subcommittee on Commerce, Trade, and Consumer
Protection’s July 29, 2010, hearing on the Toxic Substances Control Act (TSCA).

ACC s views on H.RL 5820, the Toxic Chemieals Saft ctof
responses confirm ACCs continuing commitiment to TSCA

it ix-critical that progress continue to be made to revise TSCA.

The attached responses clarify
2010, More importantly, o
modernization, Inour view

tatls have made to begin the discussions sround
tte that FLR. 5820 addr ome of the concen

We appreciate the effort you and v

is not @ workable approach to revising TSCA, we look forward to working with y

constructive sotution that profects public safety, bwovation and jobs.

nchomistry.com®
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ACC believes that TSCA moderization must been considered from a systems approach. The
scope of the legislation, for example, cannot be read out of context with provisions related to
prioritizing chemicals for review and the safety standard for decision-making. In our view, a
modernized chemical management system must provide for an integrated and practical
framework for prioritizing existing chemicals in commerce, determining the safety of priority
chemicals for their intended uses, imposing a range of risk management controls to assure safety,
and enhancing certain aspects of the new chemicals program. All of the pieces in this complex
system must work together in a way that EPA can implement in a science-based and timely
manner that not enly assures health and environmental protection, but provides business
certainty and support for the innovation that has characterized the U.S. business of chenuistry for
s0 long.

Please let us know if you have any questions on ACC™s responses to your additional questions.

Sincerely,

;

P P\\

Cal Dooley §
/

Attachment
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The Honorable Henyy A. Waxman and the Honorable Bobby L. Rush

L

You have stated that one of ACC’s highest priorities is modernizing how government
assesses the safety of chemicals in commerce. You have said that your members’ number
one commitment is to the safety of their products. That’s why, you’ve said, ACC wants
TSCA “improved and enhanced.” Please explain how TSCA should be improved and
enhanced. Specifically, please describe what aspects of TSCA are currently deficient and
most in need of being improved?

RESPONSE 1. ACC and its member companies are committed to improvements in TSCA that
enhance health and environmental protection and the competitiveness of the U.S. business of
chemistry and the jobs associated with it. In our view these are complementary objectives. The
specific elements of TSCA which should be addressed include:

e EPA’s chemicals program under TSCA suffers from a lack of clearly established
priorities. The rationale for the Agency’s focus on any particular chemical or class of
chemicals is not often apparent. There is no requirement that EPA consider existing,
available information in setting priorities or prior to issuing a test rule.

» Enhancements in the data available to and considered by the Agency.

e Improvements in the information reported to EPA to more accurately reflect the
chemicals that are actually in commerce today.

« Enhancements to ensure appropriate protection of Confidential Business Information
while ensuring that appropriate information is available to the public.

* A clearer delineation between a safety decision by EPA and the risk management
measures needed to address the concern.

® Clearer Congressional direction to EPA on implementation of the statute to create greater
certainty for both the public and the industry. The perception that TSCA is ineffective in
protecting health and the environment is based in part on EPA’s constrained
interpretation of some of its authority (e.g., Sections 4 and 6). Ironically, EPA has
indicated in several Chemical Action Plans that it intends to pursue regulatory actions
under these authorities, apparently indicating that the Agency is in the process of
reinterpreting some of its authorities.

In your written testimony, you stated that the H.R. 5820 “creates additional burdens that do
not contribute to and, in fact, detract from making advances in safety.” The bill requires
manufacturers and processors to prove that their new and existing chemicals are safe for
intended uses and mandates greater disclosure of chemical identity, health and safety data
and use and exposure information to downstream users, workers and the public. The bill
would also limit exposure to harmful chemicals such as PBTs (chemicals that are persistent,
bioaccumulative, and toxic) and provide incentives for the development of safer alternatives.
Please explain why you believe these requirements detract from making advances in safety.
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RESPONSE 2. This question restates broad objectives for H.R. 5820. ACC agrees with those
objectives, but we disagree with specific elements and detail in the bill that lead to our
conclusion that the bill will detract from safety advances. H.R. 5820 generally assumes that
industrial chemicals pose the same type of risks that pharmaceuticals and pesticides might have,
and therefore a regulatory regime similar to that for pharmaceuticals or pesticides is appropriate.
That assumption is not a warranted, however. Unlike pesticides or pharmaceuticals, chemicals
regulated under TSCA are not designed to be biologically active. Instead, industrial chemicals
are designed to deliver functions to products and processes, and therefore, as a general matter,
they don’t pose the same degree of risks assumed for pesticides and pharmaceuticals. . Many
industrial chemicals are limited to specific functions, with limited exposure and use patterns.
They are not intended, and often do not have any, significant exposure. Indeed, many industrial
chemicals are minor variations of similar chemistries.

3. Further, H.R. 5820 requires all chemicals to be subject to an aggregate exposure assessment,
and strongly suggests that EPA require cumulative assessments as well. These requirements
(for all chemicals) would be significantly burdensome, especially given the multiple uses of
TSCA chemicals (as contrasted, say, with pesticides). These requirements would necessarily
slow the development of new advances in chemistry, particularly since even a “safer”
alternative (even one that is a variation of an existing chemical) would have to meet the same
requirements under the bill. The bill purports to create a preferential regulatory track for
“safer” chemicals but ignores the fact that under certain uses/exposures, even the “safest”
chemical could create potential exposures, some of which might still need to be managed in
some way. In short, the bill establishes significant requirements that would, in our view,
make it extremely difficult to prove either existing or new chemicals are safe for their
intended uses. That in turn, could push manufacturing of existing chemicals off shore and
slow the process of developing and bringing to market new chemicals. In your written
testimony, you stated that the safety standard in this bill sets “an impossibly high hurdle for
all chemicals in commerce.” You also stated that ACC and its member companies “are
committed to continuing to work with this committee and with other stakeholders to
modernize the law in a meaningful and effective way.” Yet, to date, ACC has not presented
any specific recomnmendations for modifying the proposed standard or formulating an
alternative standard. While you made reference at the hearing to the Canadian system of
prioritization as a model for U.S. reform, you did not specifically-comment on or endorse the
safety standard applied by Canadian law.

There is near universal agreement that the existing standard, which requires EPA to show
that a chemical presents an “unreasonable risk of injury” to health or the environment before
taking any regulatory action, is unworkable and inadequate to protect the public health.

a. What specific safety standard does ACC propose for ensuring that chemicals in
commerce are safe for their intended uses? Please explain why such a proposed standard
would be a better approach than the existing standard and than the standard proposed in
H.R. 5820.
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RESPONSE 3(a). The question suggests one workable option for a safety standard, a focus
on “safety for their intended uses.” That formulation puts the focus on the exact question
that EPA’s review of a chemical should address — whether a chemical is safe for that use, and
if not, what steps need to be taken to assure that it can be used safely. Moreover, the
formulation does not force an impossible probative standard on industry or the Agency,
which H.R. 5820 would demand in the requirement that there be a “reasonable certainty of
o harm,” taking into account aggregate exposure and considering cumulative effects
(emphasis added). Even the most innocuous substances would have difficulty meeting this
standard.

b. Has the Canadian approach to regulating chemicals proven workable for industry? Does
it adequately protect public health and the environment? Does ACC support adopting the
Canadian approach to regulating chemicals here in the United States?

RESPONSE 3(b). ACC’s reference to the Canadian Chemical Management Program (CMP)
was intended to highlight the value of a system that prioritized chemicals in commmerce and that
makes a concerted effort to address the priorities. The CMP prioritization process reviewed
23,000 substances on the Canadian Domestic Substances List (the counterpart of TSCA’s
Inventory), set aside 19,000 as no or low priority for further review, and further identified 300
chemicals as the highest priorities for review. While the broad structure of the CMP holds
important lessons for the United States, specific requirements of the Canadian statute (the
Canadian Environmental Protection Act) will not translate readily into U.S. law or practice.

¢. There is currently no consensus on the number of chemicals currently manufactured or
imported for distribution in commerce. This is an important question because it helps
indicate the magnitude of the challenge involved in TSCA reform. As the trade
association representing the manufacturers of chemicals, ACC is perhaps in the best
position to answer this question. Please provide the number of chemicals currently
manufactured or imported for distribution in commerce. 1f ACC does not have an
accurate number, please provide ACC’s best estimate of the number with a description of
how this number was calculated.

RESPONSE 3(c). The TSCA Inventory is a historical database of chemicals introduced into
commerce. The most reliable information on the number of chemicals currently in U.S.
commerce is the periodic Inventory Updates, The 2006 TSCA Inventory Update identified
approximately 7.000 chemicals on the public inventory as having been manufactured or imported
into the United States in volumes greater than 25,000 pounds, which is the reporting threshold.
The number of chemicals in commerce in volumes below 25,000 pounds is unknown. The total
number of chemicals in commerce is likely well below the 84,000 on the Inventory. ACC
believes modifications in the Inventory reporting requirements are necessary in order to better
establish that number.

4. Invour oral testimony, vou were critical of the provisions of HLR. 5820 that require EPA to
develop a list of priority chemicals that would be the first subject to a safety determination,
based upon a set of criteria outlined in the legislation. Yet ACC, and individual member
companies of ACC, have stated that prioritization of chemicals for review by EPA is an
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important component of TSCA reform legislation. What is ACC’s specific objection to the
prioritization provisions of H.R. 58207

a. Does ACC object to the criteria that EPA would be required to use for the prioritization?
If the answer is ves, please state which criteria ACC objects to (and why) and which
additional or alternative criteria ACC believes should be included.

RESPONSE 4(a). Prioritization requires consideration of both hazard and exposure
information. The criteria reflected in H.R. 5820 may be relevant to an individual substance, but
they are predominantly hazard-based criteria that inappropriately focus EPA’s prioritization
effort on hazard alone. The prioritization process should also require EPA to consider exposure
and use as well. All existing, available information is relevant in making a screening
prioritization decision, including information on use and exposure patterns. Major data needs
{(not simple data gaps) can be identified in such a process and can inform prioritization decisions.

b. Does ACC ohject to the notion of publicly listing 300 chemicals as priorities for
assessment? Ifso, please explain what ACC believes would be the correct approach for
prioritizing chemicals for review., Would it be preferable for EPA to develop a private
tist that is not made available to the public?

RESPONSE 4(b). ACC believes that a public list of priority chemicals should be developed,
but that it should not rely on an artificial number. Under H.R. 5820, the list of 300 is a
permanent, rolling list. It is well-established that there can be market impacts from the mere
appearance of a substance on a “priority” list, even before it has been established that there are
risks of harm that are not otherwise managed. In order to minimize those impacts, a robust
prioritization system — one that allows EPA to quickly screen chemicals for priority based on
hazard, use and exposure information, and one that creates a more dynamic information sharing
environment — is preferable.

¢. Does ACC object to the number of chemicals (300) that EPA would be required to
initially prioritize? If so, what number of chemicals does ACC believe should be
included on such a priority list?

RESPONSE 4(c). ACC believes there is value in granting EPA authority fo establish an initial
priority list and moving quickly to assess those substances. The initial priority list or a longer
term priority list need not be limited by a specific number.. The number of chemicals on the
priority list is a factor of the time the Agency requires in order to make a determination,

d. Does ACC object to the amount of time that EPA is given under the bill to assess the
initial list of 300 chemicals? Assuming that EPA has adequate resources to complete
whatever prioritization and assessment requirements are established under the bill, what
does ACC believe is a reasonable number of chemicals that EPA should be required to
assess anpually, or within the 30 month period established under H.R. 58207
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RESPONSE 4(d). ACC does not have sufficient information to determine what would be a
reasonable number of safety assessments EPA should be expected to complete annually. Under
the Food Quality Protection Act, EPA was required to complete some 700 assessments over a 10
year period. Under H.R. 5820, EPA would be required to complete 300 assessments within 30
months, with each subsequent chemical added to the list assessed with 30 months of listing.

5. Inresponse to a question from Rep. Sarbanes about how we know that chemicals are safe if
they are not assessed based upon a set of basic data, you indicated the desirability of focusing
on chemicals such as those that may be carcinogens, endocrine disruptors, or PBTs, and he
noted that there are a number of lists in existence identifying such chemicals. ~

a. Would ACC support prioritizing for assessment the chemicals that are on such lists, and
would ACC prefer that approach to requiring EPA to develop a list for priority
assessment?

RESPONSE 5(a). As noted above, certain hazard characteristics should be relevant to the
Agency’s prioritization decisions. The mere fact that a substance has such characteristics,
however, is not determinative of that substance’s relative priority for further review and
assessment. Use and exposure patterns are also relevant to priority decisions.

b. Has ACC identified a list of chemicals that it believes warrant prioritization for
assessment? If so, on what criteria has ACC based its identification of those chemicals?

RESPONSE 5(b). ACC has not identified a list of chemicals that warrant prioritization for
assessment.

¢. Does ACC agree that the 13 chemicals or groups of chemicals identified for priority
assessment under Section 6 of H.R. 5820 merit prioritization? If not, please state which
of those chemicals ACC believes are not a priority for assessment, and why not.

RESPONSE 5(¢). ACC does not agree that the 13 chemicals or groups of chemicals identified
in Section 6 of H.R. 5820 warrant a high priority in the absence of an EPA review of the
existing, available information, consideration of other information on anticipated use and
exposures, and a better understanding of risk management actions and practices already taken for
those chemicals. It appears the list in Section 6 was compiled solely on the basis of hazard
characteristics, not risk. ACC believes that EPA, not Congress, should apply its expertise to
identify high priority chemicals.

6. ACC has long taken the position that regulation of chemicals under TSCA should be risk-
based.

a. Does the ACC consider the safety standard under H.R. 5820 to be risk-based? 1f not,
please explain what specific provisions of the bill ACC considers to be non-risk-based.

5
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RESPONSE 6(a). Although it appears that the safety standard in H.R. 5820 is intended to be
risk-based, it establishes a stringent standard that appears to require proof of absolute safety, or
zero risk. The legislative history of TSCA is replete with an acknowledgement that establishing
zero risk is impossible (leading Congress at that point to focus on “unreasonable” risks).

b. The “reasonable certainty of no harm” standard originated in the Food Quality Protection
Act (FQPA). Does ACC believe that FQPA is a risk-based statute? If ACC considers
FQPA to be risk-based and does not consider H:R. 5820 to be risk-based, please explain
what specific provisions in H.R. 5820 distinguish it from FQPA,

RESPONSE 6(b). The FQPA applies to a narrow range of products that have a narrow range of
exposure pathways (through the application to crops and consumption of food). H.R. 5820 does
not reflect the inherently broader and much more complex arena of industrial chemicals, in
which a single chemical can have many uses and may have multiple exposure pathways. Inour
view, the net effect ofthe approach is a “zero-risk” standard.

7. Risk assessment is commonly understood (in the context of chemical safety) to mean an
analysis of both the hazard posed by one or more chemicals and the degree of exposure to
that chemical or chemicals. In your testimony, you were very critical of the bill’s
requirement that EPA consider aggregate exposures to a chemical as part of its safety
determination.

a. How does ACC propose for EPA to assess the true risk of a chemical if consideration is
not given - to the greatest extent possible — to the total exposure to that chemical,
including from different sources?

RESPONSE 7(a). ACC believes that requiring an assessment of the total exposure to a
chemical, including all sources (which would include natural sources) should only be required in
exceptional circumstances. Aggregate exposure assessment assumes a perfect ability to know
and quantify exposures for ali chemicals from all sources. Aggregate exposure assessments
should not be routinely required of all chemicals.

b. Is it ACC’s position that each use of a chemical should be assessed individually and
separately, without taking into account other sources of exposure to the same chemical?
How would such an approach provide a useful or sufficiently health-protective risk
assessment?

RESPONSE 7(b). ACC believes a more practical approach would have EPA focus on the most
significant exposure pathways within use categories in assessing the safety of a chemical for its
intended use. Where known and relevant to that exposure pathway, other sources of exposure
can also be taken into account.

c. Ifsuch an approach is not proposed by ACC, what does ACC propose?
6
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RESPONSE 7(c). See response 7{b) above.

d. Risk assessment under the Food Quality Protection Act currently includes consideration
of aggregate exposures. Does ACC consider this aspect of FQPA to be unworkable or
not of value to risk assessment?

RESPONSE 7(d). See response 7(a) above. It is also ACC’s understanding that the
consideration of aggregate exposures under the FQPA only applies to food use pesticides.

8. In his testimony, Dr. Denison suggested that, in considering innovation of new chemicals,
safety should be a criterion that is built into the design of new chemical products and should
be part of the definition of what constitutes innovation. ACC’s testimony included
statements of serious concern about requiring new chemicals to undergo a safety standard
determination or to be subject to minimum data requirements prior to being allowed onto the
market, based in part upon concerns that such requirements would stifle innovation.

a. Do ACC’s member companies take steps to ensure the safety of new chemicals prior to
their submission to EPA under the existing new chemical review process? If so, please
describe these steps.

RESPONSE 8(a). All ACC members take steps to ensure the safety of new chemicals. Safety
considerations inform the development of new chemicals from the very beginning of the process,
including safety considerations in processing, use, distribution and disposal. In addition to the
requirements of TSCA and other relevant environmental, health and safety statutes, the U.S. tost
liability system establishes an important incentive for manufacturers of new chemicals to address
safety considerations. No single process applies across the industry, but in ACC’s view, a TSCA
regulatory system that establishes initial expectations for relevant hazard, use and exposure data
or information would help establish confidence in the industry’s practices. The approach should
not establish a single, inflexible data or information requirement for all new chemicals, but
should be geared toward the anticipated use and exposure patterns for a substance.

b. Do all ACC members follow the same practice? If different companies have different
practices, please describe how these practices vary across the industry.

RESPONSE 8(b). See response 8(a) above.

c. If companies are currently taking steps to ensure the safety of all new chemicals that are
being proposed for use in commerce, would a requirement that these new chemicals meet
a safety standard have to necessarily stifle innovation? If you believe it would, please
explain why.

RESPONSE 8(c). In ACC’s view, determining that a chemical is safe for intended uses is an
appropriate step in the development, manufacture and use of a substance. The requirement to
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establish absclute safety under the safety standard established in H.R. 5820, and the inherent
delays that meeting that standard implies, would tend to stifle innovation.

d. Ifthe safety of new chemicals is not determined prior to their introduction into
commerce, are you concerned that consumers could experience unsafe exposure to
chemicals? 1f not, why not?

RESPONSE 8(d). TSCA’s new chemicals PMN program is generally viewed as an effective
mechanism for the review of new substances. When chemicals are first introduced into
commerce, they are typically at low volumes and hence the potential for exposure should
typically be low as well. Ifthat is not the case, EPA can request more information about the
chemical before approving it as a new chemical. TSCA and other applicable statutes, and our
tort liability system, create powerful incentives to determine the safety of new chemicals prior to
their introduction into commerce. If consumers experience unsafe exposure to chemicals, are
vou concerned that this would have a negative effect on vour industry? If not, why not?

RESPONSE 8(e). ACC is not certain what this question is intended to address. For our part, we
believe the public, the entire chemical value chain, and the government should have confidence
that they can safely use chemical products. Appropriate modifications to TSCA can help achieve
that goal.

9. Ittakes a significant amount of time to bring a new chemical to market. For instance, the
new chemical must be developed, it must undergo significant testing to determine its
suitability for commercial application, the process for manufacturing the chemical at
commercial scale must be developed, a factory must be built or modified to manufacture the
chemical and a market must be found or developed for its intended sale. Please provide
information regarding the typical lead-time involved in bringing a new chemical to market.
To the extent possible, please provide information regarding the time involved with each
aspect of bringing a new chemical to market.

RESPONSE 9. 1t is not possible to detail the many different elements and timelines applicable
to the development of a new chemical in the many different markets and uses to which industrial
chemicals are put. Generally speaking, the development of a new chemical and TSCA approval
of a pre-manufacturing notice (PMN) can take years. It should be noted that not all PMNs are
approved in the 90-day period outlined in TSCA; many can take significantly longer.

10. Is it ACC’s position that all chemicals currently used in commerce are safe for their intended
uses? If so, please provide the basis for this position. If not, please provide available
information about such chemicals, including, if possible, the identity of any such chemicals
that ACC believes are not safe for their intended uses.

RESPONSE 10. ACC believes that chemicals in commerce are safe for their intended uses.
The significant improvements in health, the environment, and our standard of living over the last
century stand as important evidence that chemicals can be and are being used safely,
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11. Based on feedback received on the discussion draft during the stakeholder process, the
committee has incorporated or revised several provisions specifically to address industry
concerns.

a. H.R. 5820 requires EPA to promulgate a rule to establish a minimum data set. ACC
specifically requested that this provision be included during the stakeholder process.
Does ACC support this provision? If so, why? If not, what not?

RESPONSE 11(a). ACC agrees that establishing minimum expectations for data and
information on new chemicals is appropriate, assuming that use and exposure patterns and
considerations inform what data and information is provided. TSCA revisions should not impose
an inflexible minimum data set requirement.

b. H.R. 5820 incorporates penalties for inappropriate claims of confidentiality, as suggested
by ACC and other industry stakeholders, in lieu of automatic EPA review of each claim.
Does ACC support this provision? If so, why? If not, why not?

RESPONSE 11(b). ACC supports enhancing public access to chemical health and safety
information. This objective, however, must be balanced against the need to protect legitimate
confidential business information. To that end; ACC supports the concept of an up-front
justification for claims of confidentiality and opportunities to re-substantiate those claims as
appropriate. Penalties may be appropriate to prevent willful misrepresentation of CBI claims.

¢. In your testimony, you raised concerns about the treatment of mixtures in H.R. 5820.
EPA’s authority over mixtures is now wholly discretionary under this legislation, as
requested by industry stakeholders and as is the case under existing law. Does ACC
support this approach? If so, why? 1f not, why not?

RESPONSE 11(c). ACC disagrees that H.R. 5820 provides EPA wholly discretionary authority
over mixtures. ACC reads the bill to subject new mixtures to the same requirements as other
new chemicals.

d. H.R. 5820 excludes articles from automatic coverage, as requested by industry
stakeholders. Does ACC support this approach? If so, why? If not, why not?

RESPONSE 11(d). In ACC’s view, additional clarity is required on the extent to which EPA
has regulatory authority over articles, the jurisdictional scope of such authority, and the criteria
and circumstances in which EPA would be expected to exercise that authority.

e. H.R. 5820 includes a provision requiring that importers meet the same requirements with
respect to chemical safety that domestic manufacturers must meet. Given the importance
of ensuring a level playing field for domestic manufacturers to compete with foreign
manufacturers, does ACC support this provisions? If so, why? If not, why not?

RESPONSE 11(e). ACC’s concern is that the provisions of H.R. 5820 create an incentive to
develop new chemicals and products outside the United States and then import the finished
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goods made with or containing the chemical substance in question. Appropriate modifications tc
TSCA should create an environment in which manufacturers have appropriate incentives to
develop, manufacture, and use the benefits of chemistry in the United States.

12. H.R. 5820 provides for expedited review and exposure reduction for persistent,
bioaccumulative, and toxic chemicals (PBTs) and authorizes EPA to grant critical use
exemptions where appropriate. Does ACC believe that PBTs deserve special concern and
regulatory treatment based on their intrinsic characteristics? Does ACC support the bill’s
treatment of PBTs? If so, why? If not, why not?

RESPONSE 12. PBTs are a class of chemicals that warrant review. However, they are but one
class of chemicals, and not all PBTs may require expedited review. EPA should have the
discretion to prioritize all substances for review, including PBTs, where their use poses a risk of
harmful exposure in use. :

13. In your written and oral testimony on H.R. 5820, you stated that EPA’s TSCA program
would be unworkable if this legislation were enacted. "H.R. 5820 extends a number of
deadlines in response to industry concerns about the timing of data development and
submission. For example, submission of the minimum data set is staggered over a 5 year
period based on production volume and other factors, while deadlines for EPA action also
have been extended to ensure feasibility. Does ACC agree that extending the submission
deadlines improves workability? If so, why? If not, why not?

RESPONSE 13. ACC agrees that compliance deadlines should be addressed in revisions to
TSCA, with a view to efficiently and effectively implementing the amendments. Extended
compliance deadlines can improve workability but the cumulative burden ofthe requirements on
EPA and the industry must also be addressed.

14. In your testimony, you state that the safer alternatives provision is unworkable and would
stifle innovation. Does ACC agree that TSCA should address safer alternatives? If so, why?
If not, why not? Please explain specifically why ACC believes that the safer alternative
provisions in H.R. 5820 would stifle innovation. What approach would you recommend for
identifying safer alternatives that would be workable, foster innovation and protect health
and the environment?

RESPONSE 14. The safer alternatives provisions of H.R. 5820 are grounded in the assumption
that there are a host of “safer” substances that simply need an improved regulatory environment
to be brought to market. ACC questions that assumption. H.R. 5820 establishes significant
regulatory hurdles to such “safer” chemicals, and in fact requires that such substances meet all
the requirements as “other” new chemicals. Under the framework proposed in H.R. 5820,
“safer” chemicals are identified on the basis of some reduction in one or more hazard
characteristics. That notion is unrealistic, and belies the fact that “safer” or “greener” chemicals
can also address critical elements such as process concerns, sustainability considerations, and
even exposure potential.

10
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15. In your testimony you suggested that disclosure of chemical identity and health and safety
data to downstream users — even where it is subject to the protections of Section 14 limiting
disclosure of confidential information — would hurt innovation and threaten the commercial
interests of the chemical industry. Mr, Williams testified that these disclosures have the
opposite effect, because when downstream users, consumers and the public are informed
about the chemical constituents of the products that they use and the associated health and
safety effects, they will demand safer products, which will drive innovation.

Does ACC agree that manufacturers and processors should disclose health and safety
information to downstream users, consumers and the public? If so, why? If not, why not?
Why do you disagree with the assertion that disclosure will foster innovation and lead to
safer chemicals in commerce? If you oppose such disclosure, how should downstream
companies ensure that their products are safe, without basic information on the nature and
toxicity of chemicals contained in those products?

RESPONSE 15. ACC has long held the view that health and safety data should not be claimed
confidential. TSCA Section 14 makes clear that EPA can disclose confidential information when
health and safety is threatened. There are circumstances in which chemical identity, or the
identity of a company, appropriately require protection. The disclosure of information properly
claimed confidential jeopardizes innovation because competitors by definition will have access
to that information. As we outline in the response to Mr. Barton’s question number 5, the
approach taken in H.R. 5820 has implications for the competitive position of the chemical
industry.

16. H.R. 5820 requires EPA to identify and address localities with populations that are
disproportionately exposed to toxic chemical substances, Does ACC agree that EPA should
give special consideration to disproportionately exposed populations? If so, why? If not,
why not?

RESPONSE 16. ACC believes that the Environmental Protection Agency has considerable
authority under a number of statutes to address issues related to exposures to toxic chemicals in
particular localities. '

17. Industry representatives have suggested that legislation should exempt chemicals from the
requirements of TSCA where there is consensus that those chemicals are inherently safe,
even under the worst case scenarios of exposure. H.R. 5820 includes an exemption for
chemicals that allows for such an analysis and exemption. In your testimony, you suggested
that this provision is unworkable.

a. Why do you believe that the intrinsic properties exemption is unworkable?
RESPONSE 17(a). ACC’s position has been very clear. The existing exemptions in TSCA ~
for certain polymers, low release/exposure substances, and the like — appear to have worked

well, In our view, the exemptions provisions should allow EPA to make a considered judgment
that some substances either do not have inherent hazard properties, or do not pose a significant
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risk of exposure in use. H.R. 5820’s approach, however, raises concerns that no chemical would
ever qualify for the exemption.

b. What specific alternative approach would you suggest for identifying and exempting
intrinsically safe chemicals that is also protective of health and the environment?

RESPONSE 17(b). See response 17(a) above.

18. In your testimony, you suggested that, under H.R. 5820, new uses of polysilicates (a group of
polymers) could be prevented if EPA did not complete a safety determination within the
timeframes established by the bill. Yet the bill creates an explicit carry-over for the existing
polymer exemption under the Act, and permits the exemption to continue in effect as long as
the chemicals covered are in fact found to be safe based on their intrinsic properties. -

a. Given this provision, do you believe that the polymer exemption would not continue *
under H.R. 5820? If not, why not?

RESPONSE 18(a). ACC assumed, properly, that if a polymeric substance is identified as a
priority for review, the failure to complete a safety assessment would effectively bar the
introduction of new uses of that substance. The explicit carry-over of the polymer exemption
under the bill does not, in our view, preclude EPA identifying such as substance as a priority for
review, or, in appropriate circumstances, deciding that a polymer could be unsafe for an intended
use.

b. Ifa polymer is found by EPA to not meet the specifications of the new provision on
chemicals that are intrinsically safe, by definition that polymer could be unsafe for its
intended use. In such a circumstance, why should the exemption continue?

RESPONSE 18(b). See response 18(a) above.

c. Is your organization aware of, or have any evidence of, any polymer that could be unsafe
for its intended use? If so, please provide such information to the Committee.

RESPONSE 18(c). ACC is certainly aware that the molecular weight of a polymeric substance
has implications for possible biological activity, but is not in and of itself determinative of safe
use.

19. One issue that arose during the hearing was the question of how reforming TSCA might
affect efforts to reduce the incidence of cancer in the U.S. A number of chemicals have been
_ identified by the National Toxicology Program (NTP) and/or the International Agency for
Research on Cancer (IARC) as known human carcinogens. For many of these chemicals,
exposure is widespread within the United States.

a. What authority should EPA have under a revised TSCA to address the threats posed by
known human carcinogens where there is evidence of widespread exposure? How should
TSCA be modified to better address the risks posed by these chemicals?

12
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RESPONSE 19(a). ACC believes that modifications to TSCA that ensure a robust prioritization
and assessment program will also apply to carcinogens. We assume that carcinogenicity would
be one of the criteria by which EPA would identify priority substances for review, in conjunction
with information on the use and exposure patterns.

b. Do you think the changes to TSCA proposed in H.R. 5280 are sufficient, go too far, or do
not go far enough? Please explain.

RESPONSE 19(b). . We think that many of the changes proposed in H.R. 5280 (as discussed in
response to each of the questions above) fail to appropriately focus EPA on priority chemicals,
impose requirements out of proportion to the policy objective, and create barriers to the practical
implementation.
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The Honorable Joe Barton

1. Would it be expensive for chemical companies to comply with H.R. 5820?

RESPONSE 1. ACC has not compiled a specific estimate of the costs associated with HR.
5820, However, the direct costs associated with generating and submitting the additional data
and information required under the proposed bill, and the indirect costs associated with market
impacts (e.g., those impacts associated with a mere listing of a chemical as a “priority chemical”)
are substantially higher than under existing TSCA law and practice. :

2. Would this legislation discourage innovation and new products that would be sold in the U.S.
market?

RESPONSE 2. ACC believes that as drafted, H.R. 5820 will discourage innovation and new
product introduction. Minimum data set requirements can be significant. For example, the full
screening data set required in the U.S. High Production Volume challenge program (which
requires less data than that outlined in H.R. 5820) would run approximately $1 million per
chemical. Applying those requirements to new chemicals, before a market has even been
established, would discourage the development and introduction of new chemistries. ACC notes
that these data requirements would apply to all chemicals, including so-called “safer” chemicals.

3. Would this legislation significantly increase the costs of the products sold throughout the
United States economy?

RESPONSE 3. Chemicals are the building blocks of the U.S. economy. Some 96% of all
manufactured goods are touched in some way by chemistry. It stands to reason that if the costs
of manufacturing or using chemicals increases significantly as a result of a regulatory regime like
that contemplated in H.R. 5820, the costs of products that rely on chemistry will similarly
increase.

4. Would the increased costs of complying with this legislation competitively disadvantage U.S.
chemical companies vis-a-vis foreign competitors?

RESPONSE 4. The global business of chemistry is intensely competitive. While the costs of
feedstocks and energy are the largest components of the industry’s cost structure, the costs
associated with regulatory requirements are increasing and could be a factor in decisions around
the manufacture of a specific chemical. For example, the costs of completing a minimum data
set of the type contemplated in H.R. 5820 could run into the millions of dollars. By definition
new chemicals have not yet established a market but would face a significant barrier by virtue of
the minimum data set alone. Assuming new chemical introduction is an indicator of
competitiveness — and that is an area in which the United States has had a significant global
advantage — H.R. 5820 would likely impose a competitive disadvantage on the U.S. business of
chemistry.

5. Would the new disclosure requirements make it easier for foreign competitors to obtain
proprietary information, also putting U.S. companies at a competitive disadvantage?
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RESPONSE 5. The limitations on the protection of confidential business information in H.R.
5820 could have the effect of making it easier for competitors to obtain proprietary information.
For example, under section 8 of the House draft, every manufacturer and processor must declare
the chemical identity, specific facility where the substance is produced or processed, all known
uses, production volume for each of the uses, and a description of the byproducts associated with
the manufacture, processing, use or disposal of each substance or mixture. Immediately upon
filing this declaration, every competitor can have access to this information with a simple FOIA
request.

1t is well established that the mosaic of information reported to the government under various
programs, and which may not qualify individually for CBI treatment, can still implicate
proprietary interests. H.R. 5820 would exacerbate that problem. See, e.g., Government
Accountability Office, “Environmental Information: EPA Could Better Address Concerns
About Disseminating Sensitive Business Information,” (GAO/RCED-99-156, General
Accounting Office, June 1999). The rapid growth of the Internet and other electronic means of
disseminating information, the increasing use of competitive intelligence gathering, and the
increased potential for attacks on cyber security measures are among the reasons why ACC has a
heightened concern about the appropriate protection of information. ACC is committed to
seeking the right balance in the disclosure of information that can enhance public and
government access to chemical information.

6. How important is the export market to your members? How would this bill impact their
ability to continue their sales overseas?

RESPONSE 6. The U.S. chemical industry’s global competitive position results in large part
from the ability to serve foreign markets. The chemical industry continues to be one of the top
exporting sectors in the U.S. According to U.S. Department of Commerce statistics, total U.S.
exports of chemicals to the rest of the world were valued at $145 billion. Since 2002 our
industry has posted a trade deficit, in contrast to its positive trade balance since the 1920s. While
the industry reduced its trade deficit to only $138 million in 2009, we believe that H.R. 5820
would significantly increase the cost of U.S. chemicals, potentially increasing our trade deficit.

7. How should the EPA handle the influx of REACH data on 3,000 chemicals expected in
20107 Considering the requirements in H.R. 5820, should information on chemical
substances and mixtures from foreign countries be taken into account by EPA? If you
support using this data, what is your opinion of ensuring these studies are of high scientific
quality and relevance?

RESPONSE 7. Under the REACH program, registration dossiers on high volume chemicals
and certain high hazard chemicals are due November 30, 2010. The registration process will
continue through June 2018 for lower volume substances. To the extent that REACH
registration dossiers contain public information, EPA should be able to leverage that information
and augment the information the Agency has available on any particular substance. ACC
believes that in general information from foreign chemical regulatory systems can be
appropriately leveraged to prevent duplication of cost and effort.

ACC recognizes, however, that TSCA currently prohibits EPA from sharing and receiving
confidential information from other governments. We believe EPA should have the authority to
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further augment its databases with such information, assuming the United States government and
CBI claimants can be assured that foreign governments afford the information protection
comparable to that provided by EPA under TSCA. In the meantime, ACC welcomes EPA’s
efforts to conclude a Memorandum of Understanding with the European Chemicals Agency.
That effort should help in better understanding the REACH system and the lessons both agencies
can apply from their respective experience.

8. What kind of pressure does the U.S. chemical industry face from competition overseas?
How would H.R. 5820 affect the ability of ACC’s members to compete in the global
economy?

RESPONSE 8. The global business of chemistry is intensely competitive. ACC believes that as
drafied, H.R. 5820 establishes a disincentive to introduce new chemicals in the U.S. market.

The minimum data requirements of H.R. 5820 would impose significant costs, and would likely
move new chemical introduction outside the United States.

9. Youtestified that the bill’s treatment of importers is unworkable. If unchanged, how would
it affect U.S. manufacturers that depend on imported chemicals?

RESPONSE 9. H.R. 5820 requires importers to prove “no harm” from an imported substance,
the same standard applied to domestically produced chemicals. However, that standard creates
an important disincentive to import. As an example, assume that a foreign manufacturer has
made a substantial investment to comply with Europe’s REACH requirements. It is far from
certain that compliance with REACH will equate to compliance with the H.R. 5820 approach
(indeed, it can be argued that H.R. 5820 establishes a higher safety standard than is applied under
REACH). ACC believes a better standard would focus on the safety of a chemical substance
{whether imported or not) in its intended use. To be clear, ACC is not advocating a lower
standard of protection for imported substances. Our industry is a net importer of chemicals,
particularly from Europe, and to a large extent those imports are intra-company transfers.

10. What are “green chemicals” and how prevalent are they currently in the chemicals industry?

RESPONSE 10. “Green” chemistry and engineering is a process of considering multiple factors
and trade-offs in chemical synthesis, manufacturing, use and disposal. The factors that influence
“green” chemistry include health and environmental safety, energy efficiency, water efficiency,
exposure and use considerations (including function), and quality, among others. There is no
single definition of a “green” or “safer” chemical.

11. Are “green chemicals” intrinsically safer?

RESPONSE 11. So-called “green chemicals™ are not necessarily intrinsically safer than other
chemicals. For example, some “green chemicals” might improve energy efficiency in a given
chemical process but have hazard characteristics similar to other chemicals. As ACC has
frequently noted, the hazard characteristic of a substance alone (presumptively, the indicator of a
“safer” chemical under H.R. 5820) is not sufficient to properly assess the risk of exposure to a
substance in a given use,
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12. Is there a distinct difference between TSCA-regulated chemicals and FIFRA-regulated
pesticides, particularly with regard to human exposure?

RESPONSE 12. As we noted in our response to Mr. Waxman and Mr. Rush (question number
2), there are significant differences between TSCA-regulated industrial chemicals and FIFRA-
regulated pesticides, notably in the use and exposure patterns for those substances.

13. You testified that the National Academy of Sciences report “Science and Decisions” makes
some useful recommendations but that others are not based on the best available science.
Which NAS recommendations are not based on the best available science? Please explain.

RESPONSE 13. ACC believes that the NAS Report’s recommendation to treat non-
carcinogenic substances in a manner identical to carcinogens (e.g., the non-linear low dose
threshold theory) is not supported by the best available science.

14. You testified that you believe there are advantages to the Canadian system of chemical
regulation. Could you please explain what those advantages are and clarify whether ACC
supports importing the Canadian chemicals management program into the U.S. to replace
TSCA?

RESPONSE 14. As outlined in the response to question 3(b) raised by Mr. Waxman and Mr.
Rush, the Canadian Chemical Management Program provides some important lessons on
approaches to prioritizing a large number of chemical substances for review. Not all elements of
the Canadian program will translate well into U.S. law and practice, but the general structure of a
program that prioritizes, assesses, and regulates where necessary substances in commerce is
notable.
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Responses of Kenneth A. Cook. President of Environmental Working Group to Follow Up
Questions from “Toxic Chemicals Safety Act of 2010, July 29®, 2010 hearing:

1. Industry witnesses have expressed concern that, if this bill passes, it will drive
innovative manufacturing outside of the U.S. and kill high-paying American
manufacturing jobs. Do you have any concerns that the global environment could
suffer if we force this type of manufacturing to countries with less robust or nonexistent
environmental controls?

For decades, America has been an international leader in market innovation, job creation and
environmental health and safety. Through reforming the Toxic Substances Control Act, the
United States can regain its leadership safeguarding the health of children and advancing the
protection of the global environment while maintaining a robust chemical industry.

The global environment will not suffer from stronger U.S. chemical safety laws. In fact, as
more testing and sharing of information on chemical safety comes to light more countries
will find it easier to protect their populations and environment.

Currently the United States has nearly nonexistent controls on chemicals coming to the
market. Ever since the Fifth Circuit Court of Appeals in New Orleans overtumed EPA’s
proposed regulation of asbestos in 1991, TSCA has effectively been a broken and failed law
because the “unreasonable risk of injury to health or the environment” is too high of a
standard to effectively assess chemicals for safety. In the 34 years since TSCA was signed
into law more than 20,000 chemicals have come on the market joining the 62,000 chemicals
that were considered safe and grandfathered in under TSCA. Of those more than 80,000
chemicals EPA has only required testing on approximately 200 chemicals, and only regulated
5 chemicals.

Many companies that would be regulated by a reformed TSCA are multinational companies
and are already required to comply with the European Union’s Registration, Evaluation,
Authorisation and Restriction of Chemical substances (REACH) program, which has
extensive safety testing reporting requirements. By reforming TSCA, Congress will ensure
that Americans are protected from harmful chemicalsand drive innovation in green
chemistry and safer chemical alternatives. Because the Toxic Chemicals Safety Act would
require chemicals to be assessed for safety before coming to market, the companies must
meet the safety standard no matter where they are manufactured. That could actually lead to
improved manufacturing processes at plants because any chemicals to be sold in the U.S.
must meet the requirements of the law.
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2. While H.R. 5820 does not regulate pharmaceuticals directly, it does directly regulate
many of the active ingredients in those drugs that make them effective. If it is
determined that this bill would significantly restrict access to life saving or life
improving drugs, would your position change?

A meaningfu} safety standard requirement for industrial chemicals under TSCA would not
restrict access to pharmaceuticals. Under the Federal Food, Drug and Cosmetic Act (21 USC
§ 355-356) as amended, drugs are already extensively tested for safety and efficacy for
people before ever reaching the market. Also, HR. 5820 does not change any jurisdictional
boundaries. EPA will maintain the authority to regulate only the uses that fall under the
agency’s jurisdiction.

Under current pharmaceutical law, it is not enough for a drug to be effective, it has to be safe
as well. We have seen numerous occasions of FDA asking companies to take
pharmaceuticals off the market because of health risks. In October 2010, for example,
Abbott Laboratories took the drug Meridia off the market because a trial suggested that
patients taking the weight loss medication experienced more heart attacks and strokes than
those taking a placebo. The director of the Office of New Drugs in the FDA’s Center for
Drug Evaluation and Research (CDER) said FDA made the request because the risks far
outweighed the modest weight loss benefits (FDA News Release). The drug posed too
significant a risk to stay on the market. Industrial chemicals should also be proven safe
before they are sold, and EPA should be able to take chemicals off the market if chemicals
are not safe.

Under H.R. 5820, the safety standard — “a reasonable certainty of no harm” — will not restrict
access to the active ingredients in pharmaceuticals because those pharmaceuticals are subject
to robust testing by the FDA and the EPA will not have authority to regulate chemical uses
that fall under another agency.
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Responses of Kenneth A. Cook, President of Environmental Working Group to follow up
questions regarding “Toxic Chemicals Safety Act of 2010.” July 29% 2010 hearing:

1. One issue that arose during the hearing was the question of how reforming TSCA
might affect efforts to reduce the incidence of cancer in the U.S. A number of chemicals
have been identified by the National Toxicology Program (NTP) and/or the
International Agency for Research on Cancer as known human carcinogens. For many
of these chemicals, exposure is widespread within the United States.

a. What authority should EPA have under a revised TSCA to address the threats
posed by known human carcinogens where there is evidence or widespread
exposure? How should TSCA be modified to better address the risks posed by these
chemicals?

We agree that a revised Toxic Substances Control Act should address chemicals
classified as “known human carcinogens” by various authoritative scientific bodies. The
President’s Cancer Panel underscored the health risks associated with toxic chemicals
when it declared that the number of cancers induced by toxic chemicals is “grossly
underestimated” and wamed that Americans face “grievous harm” from largely
unregulated chemicals that contaminate air, water and food (President’s Cancer Panel
2010).

However, Americans are not only exposed to cancer-causing chemicals. Everyday, we
are also exposed to chemicals linked to birth defects, hormone disruption, and organ and
brain impairment. H.R. 5820 in its current draft effectively deals with all industrial
chemicals including, but not limited to, those that are “known human carcinogens.” This
authority is critical given that a growing body of research has demonstrated that the fetus
is exposed to a wide range of toxic chemicals during vulnerable development periods.

In 2005, an EWG commissioned biomonitoring study found more than 200 synthetic
chemicals in the umbilical cord blood of 10 newborns. Last year, in tests of 10 more cord
blood samples we found bisphenol A (BPA) and perchlorate along with numerous other
chemicals. BPA is a synthetic estrogen that is an endocrine disruptor and reproductive
toxin. BPA has been linked to cancer while perchlorate targets the thyroid and can
negatively impact brain development. EWG’s 2010 study also found polybrominated
diphenyl ethers (PBDEs), which are flame retardants found on many electronics and
furniture, in umbilical cord blood. These PBDESs are developmental neurotoxins. We
also found mercury, lead, and the common perfluronated chemicals: PFOA (Teflon) and
PFOS (Scotchguard) which have been tied to birth defects, infertility and cancer. Neither
PFOA or PFOS are listed as known carcinogens under IARC or the NTP.

While a reformed TSCA must deal with known carcinogens, effective legislation must
also regulate neuro- and reproductive toxins, endocrine disruptors, and other chemicals
that cause dangerous health effects. It must also focus on protecting the most vulnerable
among us, especially children. We strongly support the proposed safety standard of
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“reasonable certainty of no harm, ™ as reflected in Section 6 of H.R. 5820. A safety
standard that protects children and their developing bodies will be strong enough to
protect all of us. We also urge the committee to ensure that that industrial chemicals that
are found in human umbilical cord blood be the top priority for EPA under an overhauled
TSCA.

. Do- you think the changes to TSCA proposed in H.R. 5280 are sufficient, go too far,
or do not go far enough? Please explain.

EWG commends you and your staff for the tremendous work on this legislation. If H.R.
5280 passed today, the Toxic Chemicals Safety Act of 2010 would be light years ahead
of where TSCA currently is — a broken law that allows chemicals to stream onto the
market with little or no safety testing. )

We strongly support the legislation’s risk-based approach to regulation and assessment
and the “reasonably certainty of no harm” safety standard replacing TSCA’s futile
“unreasonable risk of significant injury to health or the environment,” which proved too
weak to ban asbestos. This standard, which EPA already utilizes under the Food Quality
Protection Act of 1996, would require EPA to consider aggregate exposures to chemicals.
We’re also supportive of the change made from the discussion draft requiring existing
and new chemicals to meet the safety standard.

A critical component of a successfully reformed TSCA is a robust minimum data set and
we support the data set laid out in Section 4 of the legislation as well as tiered testing and
data sharing, which will reduce costs and animal testing.

Many of the companies that would be regulated under a revised TSCA are already
participating in the European Union’s Registration, Evaluation, Authorisation and
Restriction of Chemical substances (REACH) scheme. In an effort to reduce costs,
animal testing and the time taken to gather data we’d like to see clear requirements that
industry share chemical dossiers and data prepared for REACH, EPA’s voluntary High
Production Volume program, internal uses, EPA’s TOXCAST and other high-throughput
screening batteries as well as data from other government agencies and programs
including the FDA, NIEHS and the Centers for Disease Control and Prevention’s (CDC)
National Children’s Study.

With more 80,000 chemicals on EPA’s TSCA inventory it is vital to establish a robust
prioritization system. We support the placing of the 19 chemicals listed in Section 6 on
the priority list. In fact EWG has conducted research on many of these chemicals
including BPA, perchlorate, phthalates and formaldehyde.

One of our main concerns, however, is that biomonitoring is not the primary factor of the
prioritization process. As already detailed, EWG has biomonitored twenty samples of
umbilical cord blood. In the past decade we have biomonitored approximately 200
people including those twenty cord blood samples. We commissioned these studies
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because we believe that much of the public support for toxic chemicals policy — more
than 111,000 signed EWG’s petition to reform TSCA ~ is driven by concern for
chemicals’ effect on human health, especially children’s health. Many other scientific
agencies, including the CDC have confirmed these results through additional
biomonitioring studies.

The Kid-Safe Chemicals Act of 2008 would have required chemicals found in human
umbilical cord blood to be phased out unless rigorous testing showed them to be safe.
While detection of a chemical in umbilical cord blood does not prove that it will cause
harm, it’s our view that industrial chemicals that cross the placenta to contaminate a
developing fetus must be placed at the top of EPA’s priority list.

We also support the reporting requirements in Section 8 of the legislation. Chemical
identity, use, manufacturer and relevant health and safety studies are critical for
transparency and accountability. We feel that this data should be updated every year so
that regulators, first responders and the public would have the most up to date
information.

For too long the chemical industry has hidden behind overbroad confidential business
information (CBI) protections. EWG has found that industry made CBI claims for the
identities of 13,596 chemicals since TSCA was passed in 1976. The Toxic Chemicals
Safety Act of 2010 contains a crucial improvement by eliminating CBI protection for
chemical identity and ensuring identity and health and safety data would be publicly
available. We also support the requirement that manufacturers must justify
confidentiality. All these provisions would end the spurious confidentiality claims that
have undermined TSCA.

We also support the expanded oversight authority of EPA that will allow them to conduct
inspections and issue subpoenas to facilities as well as allowing EPA to issue orders for
more testing. We are pleased to see this legislation engage on the issues surfounding
fenceline communities, but would like to see the “hot spot” list and action plan
strengthened to impose penalties if EPA, a state or locality does not fully implement an
action plan or meet the reduction targets. ' :
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